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AMERICAN  AND  ENGLISH 

ENCYCLOPAEDIA  OF  LAW. 


MARTIAL  LAW.  (See  also  the  titles  Judicial  Notice,  vol.  17,  p.  892; 
Military  Law,  post;  War.)  —  Martial  law  is  the  law  of  military  necessity  in 
the  actual  presence  of  war.  It  is  administered  by  the  general  of  the  army, 
and  is  in  fact  his  will.    Of  necessity  it  is  arbitrary ;  but  it  must  be  obeyed.1 

MASH.  —  See  note  2. 

MASON.  — A  mason  is  one  whose  occupation  is  to  lay  bricks  and  stone  or 
to  construct  the  walls  of  buildings,  chimneys,  etc.,  which  consist  of  bricks  and 
stones.3 

1.  Martial  Law. —  U.  S.  v.  Diekelman,  92  U. 
S.  526,  per  Wane.  C.  J.  See  to  the  same  effect 
In  re  Ezeta,  62  Fed.  Rep.  1002;  Griffin  v.  Wil- 
cox, 21  Ind.  377. 

"  la  truth  and  reality  it  is  not  a  law,  but 
something  indulged  rather  than  allowed  as  a 
law."  Hale's  Hist.  C.  L.  34,  quoted  in  John- 
son v.  Jones,  44.  111.  153. 

Martial  law  "suspends  for  the  time  being 
all  the  laws  of  the  land,  and  substitutes  in  their 
place  no  law;  that  is,  the  mere  will  of  the  mili- 
tary commander."  Per  Atty.-Gen.  Cushing,  8 
Op.  Atty.-Gen.  365,  quoted  in  Winter  v.  Dicker- 
son,  42  Ala.  gS.  See  to  the  same  effect  Exp. 
Hill,  38  Ala.  650;  Jeffries  v.  State,  39  Ala.  659; 
In  re  Egan,  5  Blatchf.  (U.  S.)  321.  And  see 
the  cases  above  cited. 

Conditions  under  Which  Employed.  —  In  Griffin 
v.  Wilcox,  21  Ind.  377,  it  was  said:  "Martial 
law  is  the  law  of  force,  and  is  employed  under 
two  general  conditions:  t.  In  a  part  or  the 
whole  of  a  foreign  country  when,  being  at 
war  with  such  country,  our  army  may  invade 
it  and  expel  the  governing  power  from  a  part 
or  the  whole  of  it.  2.  When  force  may  ex- 
pel the  civil  authority  from  a  part  or  the  whole 
of  our  own  territory;  or  perhaps  it  may  be  said 
martial  law  is  exercised  in  our  country,  the 
military  being  on  I  he  spot  to  execute  it,  where 
no  civil  authority  exists.  But  where  the  civil 
authority  exists,  the  constitution  is  imperative 
that  it  shall  be  paramount  to  the  military. 
The  right  to  govern  by  martial  law  does  not 
grow  out  of  the  mere  fact  that  we  have  an 
army;  for  we  have  that  at  all  times,  in  peace 
as  well  as  in  war."  See  also  In  re  Kalani- 
anaole,  10  Hawaii  56. 

Occupation.  —  In  Jeffries  v.  State,  39  Ala.  658, 
it  was  said:  "Martial  law  is  the  immediate 
and  direct  effect  and  consequence  of  occupa- 
tion or  conquest.  The  presence  of  a  hostile 
army  proclaims  its  martial  laiv."  Quoting 
General  Orders  No.  ioo,  approved  April  24, 
1863. 

20  C.  of  L. — 1 


Martial  Law  Equivalent  to  State  of  Siege.  — 

See  In  re  Ezeta,  62  Fed.  Rep.  1002. 

Locality  —  Time.  —  In  Ex  p.  Milligan,  4  Wall. 
(U.  S.)  2,  127,  it  was  said  that  martial  law 
"  can  never  exist  where  the  courts  are  open 
and  in  the  proper  and  unobstructed  exercise 
of  their  jutisdiction,"  and  is  "  confined  to  the 
locality  of  actual  war."  The  minority  of  the 
court  however,  was  of  the  opinion  that 
martial  latv  was  not  necessarily  limited  to 
time  of  war,  but  extended  to  other  periods  of 
public  danger. 

Subject  of  Foreign  Power.  —  In  U.  S.  v.  Diekel- 
man, 92  U.  S.  520,  it  was  held  that  a  subject 
of  a  foreign  power  in  a  territory  governed  by 
martial  law  was  subject  to  such  law. 

Martial  Law  and  Military  Law  Distinguished. 
—  See  Johnson  v.  Jones,  44  111.  142,  92  Am. 
Dec.  168;  In  re  Kalanianaole,  10  Hawaii  56. 
And  see  the  title  Military  Law,  post. 

2.  Mash  —  Breach  of  Promise.  —  A  witness 
testified  on  direct  examination  that  while  the 
defendant  in  the  breach  of  promise  case  was 
courting  the  plaintiff,  no  one  else  was  going 
with  her.  It  was  held  to  be  error  not  to  per- 
mit the  witness  on  cross-examinalion  to  answer 
whether  he  had  not  told  the  defendant  that 
the  plaintiff  had  made  a  mash  on  another 
man.    Robinson  v.  Craver,  88  Iowa  381. 

Mash  —  Homicide.  —  In  State  v.  Noblett,  2 
Jones  L.  (47  N.  Car.)  433,  it  was  said:  "  Mr. 
Walker  defines  the  word  '  blow  '  to  mean  a 
'  stroke,'  and  the  verb  '  to  mash,'  of  which 
mashing  is  a  participle,  to  mean  '  to  beat  into 
a  confused  mass.'  Now  it  seems  to  us  that  a 
blow  or  stroke  with  a  club  which  has  the  effect 
of  cutting  the  left  ear  and  mashing  or  beating 
into  a  confused  mass  the  nose  and  left  cheek 
bone  of  the  deceased  shows  to  the  court  as 
clearly  the  means  whereby  the  deceased  was 
killed  as  if  the  word'  wound'  had  been 
used." 

3.  Mason.  —  Fox  v.  Rucker,  30  Ga.  526,  in 
which  case  it  was  held  that  a  plasterer  was  not 
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MASONIC  LODGES. —  See  the  title  FREEMASONS,  vol.  14,  p.  533. 
MASSAGE.  —  See  note  1. 

MASSES.  —  Masses  are  religious  ceremonials  or  observances  of  the  Roman 
Catholic  Church,  and  in  the  United  States  come  within  the  religious  or  pious 
uses  which  are  upheld  as  public  charities.2 

MAST.  —  See  the  title  LOGS  AND  LUMBER,  vol.  19,  p.  523,  note  I. 

MASTER  AND  APPRENTICE.  —  See  the  title  Apprentices,  vol.  2,  p.  488. 


a  mason  or  a  carpenter  within  a  mechanic's 
lien  law. 

1.  Massage.  —  Upon  the  trial  of  an  indictment 
for  advertising  indecent  massage  treatmenl, 
the  prosecuting  attorney  said:  *'  It  is  not 
necessary  for  me  to  tell  you  what  the  massage 
treatment  is;  how  a  man  is  stripped  naked, 
from  the  sole  of  his  feet  to  the  crown  of  his 
head,  and  is  rubbed  with  the  hands."  In  hold- 
ing this  not  reversible  error,  the  court  said: 
"  If  the  counsel  gave  a  wholly  erroneous  defi- 
nition of  the  word  massage,  or  misled  the  jury 
by  giving  them  a  false  impression  of  the 


operation,  the  remark  might  be  prejudicial, 
and  possible  ground  for  error.  But  as  the 
word  is  defined  as  '  a  rubbing  or  kneading  of 
the  body,'  an  operation  which  could  hardly  be 
carried  on  unless  the  person  were  divested 
of  his  clothing,  we  see  no  error  in  the  remark 
of  the  district  attorney  in  the  case."  Dunlop 
v.  U.  S.,  165  U.  S.  498. 

2.  Masses.  —  Schouler,  Petitioner,  134  Mass. 
427.  See  also  the  titles  Charities  and  Trusts 
for  Charitable  Uses,  vol.  5,  p.  927;  Legacies 
and  Devises,  vol.  18,  p.  735,  note. 
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XV.  Complete  Performance  Prevented  by  Law,  45. 
XVI.  Disposal  of  Business  by  Master  Without  Notice  to  Servant,  45. 
XVII.  Breach  of  Executory  Contract  of  Hiring  by  Master,  46. 
XVIII.  Employment  and  Compensation  as  Affected  by  Rules  and  Regula- 
tions of  Master,  46. 

1.  Power  to  Make  Rule?  and  Regulations,  46. 

2.  When  Servant  Bound  by  Rules  and  Regulations,  46. 

XIX.  Earnings  of  Servant  Outside  of  Employment,  47. 
XX.  Contracts  of  Hiring  as  Affected  by  Statute  of  Frauds,  47. 

1.  What  Contracts  Are  Within  Statute,  47. 

2.  Rights  of  Servant  Where  Contract  Is  Within  Statute,  48. 

XXI.  Duty  of  Servant  in  Regard  to  Trade  Secrets  of  Master,  48. 
XXII.  Right  to  Servant's  Inventions,  49. 

XXIII.  Statutes  Limiting  Hours  of  Employment,  50. 

XXIV.  Right  to  Chastise  Servant,  5 1 . 

XXV.  Giving  Character  to  Servant,  51. 

1.  Duty  to  Give  Testimonials,  51. 

2.  Liability  for  False  Statements,  51. 

a.  To  Servant,  5  r. 

b.  To  Proposed  Employer,  51. 

XXVI.  Servant's  Liability  for  His  Own  Negligence  or  Misconduct,  51. 

1.  To  Master,  5 1. 

2.  To  Co- Servant,  52. 

3.  To  Third  Persons,  52. 

XXVII.  Medical  Attendance  on  Servant,  52. 

1.  Duty  of  Employer  to  Furnish,  52. 

2.  Authority  of  Agent,  53. 

3.  Liability  for  Negligence  of  Physician  or  Attendants,  53. 

XXVIII.  Master's  Liability  for  Personal  Injuries  to  Servant,  54. 

1.  Duty  to  Protect  Servant  from  Injury,  54. 

a.  In  General,  54. 

b.  Duty  to  Provide  and  Maintain  Reasonably  Safe  Place  for 

Work,  55. 

(1)  Statement  of  Rule,  55. 

(2)  Applications  of  Rule,  57. 

(a)  Buildings  or  Premises  Generally,  57. 

(b)  Mines,  58. 

(c)  Excavations,  Trenches,  Pits,  Sewers,  etc.,  59. 
(d)  Railroad  Track  and  Roadbed,  59. 

aa.  In  General,  59. 

(aa)  Statement  of  Rule,  59. 

(bb)  Limitations  of  Rule,  61. 

(cc)  Applications  of  Rule,  61. 
bb.  Obstructions  On  or  Near  Track,  62. 
cc.  Side  Tracks,  63. 
dd.  Switches,  64. 

ee.  Blocking  Frogs,  Guard  Rails,  and  Switches, 

(ad)  Duty  of  Master  in  Absence  of  Stat- 
utory Requirements,  65. 
(bb)  Duty  of  Master  under  Statutory 
Requirements,  65. 
ff.  Fencing  Tracks,  65. 
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gg.  Culverts  and  Other  Instrumentalities  for 

Drainage,  66. 
hh.  Bridges,  67. 

(aa)  In  General,  67. 
(b&)  Covered  and  Overhead  Bridges,  68. 
aaa.  Height  of  Bridges,  68. 
bbb.  "  Whipping    Straps "  or 
"  Telltales,"  69. 
(3)  Evidence  in  Actions  for  Injuries  from  Defects  in  Place 
of  Work,  69. 

(a)  In  General,  69. 

(b)  Methods  in  Use  by  Other  Companies,  70. 

C  Duty  to  Provide  and  Maintain  Safe  Machinery  and  Appliances, 

(1)  Statement  of  General  Rule,  71. 

(2)  Exception  to  Rule,  72. 

(3)  Master  s  Duty  a  Continuing  One,  73. 

(4)  Right  of  Servant  to  Rely  on  Master  s  Performance  of 

Duty,  73. 

(5)  Degree  of  Care  Required  of  Master,  74. 

{a)  Reasonable  or  Ordinary  Care  Sufficient,  74. 
iff)  What  Is  Reasonable  or  Ordinary  Care,  75. 

(6)  Necessity  of  Burnishing  Absolutely  Safe  Machinery,  75. 

(7)  Necessity  of  Burnishing  Best  Machinery  and  Appliances 

Obtainable,  76. 

(8)  Necessity  of  Adopting  latest  Inventions  and  Improve- 

ments, 77. 
(a)  In  General,  77. 

When  Exceptional  liability  Imposed  on  Master,  78. 

(9)  Use  by  Servant  of  Machinery  for  Purposes  Not  De- 

signed, 78. 

(10)  Failure  of  Servant  to  Use  Appliances  Furnished,  78. 

(11)  Master  s  or  Servants  Knowledge  of  Defects  as  Affecting 

liability,  78. 

(12)  Proximate  Cause  of  Injury,  78. 

(13)  Application  of  Rules  to  Designated  Kinds  of  Machinery 

or  Appliances,  79. 
(a)  locomotives,  79. 
(b~)  Railroad  Cars,  79. 
(/)  Elevators,  81. 

(d)  Stagings,  Scaffoldings,  etc.,  81. 
{/)  Miscellaneous,  82. 

(14)  Evidence  in  Actions  for  Injuries  fro7n  Defective  Machinery 

and  Appliances,  84. 
{a)  Admissibility  of  Evidence,  84. 
aa.  In  General,  84. 

bb.  Appliances  and  Machinery  Used  by  Other 
Companies,  85. 

cc.  Condition  of  Appliances  Prior  to  Accident,  85. 
-  dd.  Evidence  of  Changes  or  Repairs  Subsequent 
to  Accident,  85. 

ee.  Condition  of  Appliances  Subsequent  to  Acci- 
dent, 86. 

ff.  Good  Quality  of  Appliances,  86. 
(J?)  Burden  of  Proof,  86. 

aa.  What  Plaintiff  Must  Show  to  Authorize 

Recovery,  86. 
bb.   What  Defendant  Must  Sbow  to  Defeat  Re- 
covery, 87. 

(c)  Presumptions,  87. 

6  Volume  XX. 


MA  S  TER  A  ND  SER  VA  N  T. 


d.  Duty  to  Inspect  and  Repair  Place  of  Work,  Machinery,  and 

Appliances,  88. 

(1)  Statement  of  Rule,  88. 

(2)  Exceptions  to  Rule,  89. 

(3)  Duty  of  Master  to  Use  Reasonable  Care,  89. 

(4)  What  Constitutes  Reasonable  Care,  90. 

(5)  Servant's  Right  to  Rely  on  Master's  Performance  of 

Duty,  90. 

e.  Duty  to  Provide  Sufficient  Force  for  Work,  9 1 . 

f.  Master  s  Knowledge  of  Defects  and  Dangers,  91. 

(1)  Liability  for  Injuries  Caused  by  Known  Defects,  91. 

(a)  In  General,  91. 

(b)  Defects  from  Which  Injury  Not  Reasonably  An- 

ticipated, 92. 

(2)  Necessity  of  Knowledge  or  Means  of  Knowledge,  92. 

(a)  In  General,  92. 

(b)  Defects  in  Original  Construction,  93. 

(3)  Notice  or  Knowledge  Inferable  from  Length  of  Time,  93. 

(4)  Notice  to  Master' s  Representative,  94. 

(5)  Time  Allowed  Master  to  Remedy  Defect,  94. 

g.  Duty  to  W am  and  Instruct  Servant,  94. 

(1)  As  to  Obvious  Defects  or  Da?tgers,  94. 

(a)  Statement  of  Rule,  94. 

(b)  Limitations  of  Rule,  95 . 

(2)  As  to  Latent  Defects  or  Dangers,  95. 

(3)  As  to  Dangers  from  Causes  Extraneous  to  Employment,  96. 

(4)  As  to  Lncreased  Hazard  from  Changes  in  Machinery  or 

Appliances,  96. 

(5)  As  to  Dangers  from  Other  Work  Incident  to  Master's 

Business,  97. 

(6)  As  to  Hazards  from  Work  Outside  Scope  of  Etnploy- 

ment,  97. 

(7)  Duty  as  Affected  by  Skill  or  Inexperience  or  Youth  of 

Servant,  97. 

(a)  Skilled  and  Experienced  Employees,  97. 

(b)  Inexperienced  Employees,  97. 

aa.  In  General,  97. 

bb.  Infant  Employees,  99. 

(ad)  In  General,  99. 
(bb)  Where  Servant  Is  Too  Young  to 
Understand  Danger  After  In- 
structioti,  99. 

(8)  Sufficiency  of  Instructions,  99. 

(9)  Effect  of  Acquiring  Information  from  Other  Sources,  99. 

(10)  Assumption  of  Risk  After  Instruction,  100. 

(11)  Proximate  Cause  of  I ?ijury,  100. 

(12)  Evidence  in  Actions  for  Injuries,  100. 

h.  Duty  to  Rescue  Servant  from  Perilous  Position,  100. 

i.  Delegation  of  Duty  by  Master,  100. 

2.  Rules  for  Carryi?ig  On  Master's  Business,  101. 

a.  Duty  of  Master  to  Adopt  Rules,  101. 

(1)  Where  Business  Is  Complex  and  Dangerous,  101. 

(a)  Statement  of  Rule,  10 1. 

(b)  Limitation  of  Rule,  10 1. 

(2)  Where  Business  Is  Not  Complex  or  Dangerous,  102. 

b.  Duty  of  Master  to  Promulgate  Rules,  102. 

(1)  In  General,  102. 

(2)  What  Notice  Sufficient,  102. 

e.  Duty  of  Master  to  Enforce  Rules,  103. 
d.  Reasonableness  of  Rules,  104. 
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e.  Sufficiency  of  Rides,  104. 

f.  Duty  of  Servant  to  Obey  Rules,  105. 

(1)  Statement  of  Rule,  105. 

(2)  Waiver  of  Disobedience  to  Rules  by  Master,  106. 

(a)  In  General,  106. 

(b)  Knowledge  of  or  Notice  to  What  Officer  Binds 

Master,  107. 

g.  Failure  to  Adopt  and  Enforce  Rules  Must  Be  Proximate  Cause 

of  Itijury,  108. 

h.  Evidence  in  Actions  for  Injuries,  108. 

(1)  Necessity,  Existence,  and  Sufficiency  of  Rules,  108. 

(2)  Servant 's  Knowledge  of  Rules,  109. 

(3)  Waiver  of  Obedience  to  Rules,  109. 

(4)  Presumptions,  109. 
Assumption  of  Risks  by  Servant,  109. 

a.  Risks  Ordinarily  Incident  to  Service,  109. 

b.  Patent  and  Obvious  Defects  and  Dangers,  112. 

(1)  General  Rule,  112. 

(2)  In  Premises  or  Place  of  Work,  114. 

(3)  ///  Machinery  and  Appliances,  116. 

(4)  In  Methods  of  Work,  118. 

(5)  Extra-hazardous  Employment,  119. 

(6)  Working  under  Orders,  120. 

(7)  Master's  Assurance  that  Work  Is  Safe,  120. 

(8)  Momentary  Forgetfulness  of  Risk,  120. 

(9)  Fear  of  Losing  Employment,  120. 

(10)  Statutes  Requiring  Maintenance  of  Safeguards,  121. 

c.  Latent  Defects  and  Dangers,  121. 

d. .  Risks  Arising  from  Master's  Negligence,  123. 

e.  Continuing  in  Employment  with  Knowledge  of  Risks,  124. 

(1)  Without  Complaint  or  Assurance  of  Remedy,  124. 

(2)  On  Promise  to  Remedy  or  Repair,  127. 

-   (3)  0>l  Assurance  that  Repairs  Have  Been  Made,  130. 

f.  Servant's  Means  of  Knowledge  as  Affecting  Rule,  130. 

g.  Working  Outside  Scope  of  Employment,  131. 

h.  Unforeseen  Accidents,  132. 

i.  Risks  Assumed  by  Servants  Engaged  in  Construction  or  Repair, 

i32- 

f.  Burden  of  Proving  Assumption  of  Risk,  133. 
.  Contributory  Negligence,  134. 

a.  Introductory  Statement,  134. 

(1)  Reasonable  or  Ordinary  Care  Required  of  Servant,  134. 

(2)  What  Is  Reasonable  or  Ordinary  Care,  134. 

b.  As  a  Bar  to  Recovery,  135. 

(1)  Statement  of  General  Rule,  135. 

(2)  Qualifications  of  Rule,  137. 

(a)  Discovery  of  Servant's  Negligence  in  Time  to  Avoid 

Injury,  137. 

(b)  Where  Master  or  Vice-Principal  Is  Guilty  of  Wil- 

ful Negligence,  137. 

c.  Right  to  Rely  on  Master  s  Assurances  of  Safety,  138. 

d.  Servant's  Negligence  Must  Be  Proximate  Cause  of  Injury,  138. 

e.  Application  of  General  Rules  Stated,  139. 

(1)  Working  with  Knowledge  of  Defects  and  Dangers,  139. 

(2)  Failure  to  Use  Appliances  Furnished,  140. 

(3)  Using  Defective  Appliances  When  Sufficient  Appliances 
Are  Furnished,  140. 

(4)  Using  Appliances  Known  to  Be  Dangerous,  140. 

(5)  Unauthorized  or  Improper  Use  of  Appliances,  141. 

(6)  Disregard  of  Warnings  or  Signals,  141. 
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(7)  Failure  to  Give  Notice  of  Dangerous  Position,  142. 

(8)  Neglect  of  Servant  to  Dispect  and  Repair,  142. 

(9)  Failure  to  Notify  Master  of  Defects,  143. 

(10)  Failure  to  Observe  Obvious  Precautions  for  Safety,  144. 

(a)  General,  144. 

(b)  Precautions  Necessary  for  Servant  at  Work  on 

Railroad  Track,  144. 
(*r)  Precautions  Necessary  for  Servant  Crossing  Track, 

145- 

(d}  Precautions  Necessary  in  Regard  to  Unguarded 
Holes,  145. 

(11)  Voluntary  and  Needless  Assumption  of  Position  of  Peril, 

145- 

(12)  Choosing  More  Dangerous  Course  of  Action,  146. 

(13)  Acting  in  Obedience  to  Orders,  147. 

(a)  Where  Danger  Not  Obvious,  147. 
(£)  Where  Danger  Is  Obvious,  148. 

(14)  Acting  in  Disobedience  to  Orders,  148. 

(15)  Injuries  Sustained  While  Acting  in  Violation  of  Law,  149. 

(16)  Working  Outside  Scope  of  Employment,  149. 

(a)  /;/  General,  149. 

(b)  In  Emergencies,  149. 

(17)  Acting  in  Emergencies  Caused  by  Master 's  Negligence, 

150. 

(18)  Assuming  Extra-hazardous  Risks  to  Save  Life  and  Prop- 

erty, 150. 

(19)  Sudden  Illness  at  Post  of  Duly,  151. 

g.  Master's  Violation  of  Statutory  Duties  as  Affecting  Defense, 

h.  Evidence,  151. 

(1)  Admissibility,  151. 

(a)  Evidence  in  Behalf  of  Plaintiff,  151. 
(R)  Evidence  in  Behalf  of  Defendant,  152. 

(2)  Burden  of  Proof,  152. 

5.  Necessity  of  Relation  of  Master  and  Servant,  and  What  Constitutes, 

*54- 

6.  Contracts  Limiting  or  Releasing  Master  s  Liability  for  Negligence, 

i54- 

a.  Contracts  Made  Before  Injury  Occurs,  154. 

(1)  In  General,  154. 

(2)  Option  to  Accept  Benefits  of  Relief  Department  or  to  Sue, 

155- 

b.  Contracts  Made  After  Injury  Occurs,  156. 

(1)  When  Release  Not  Obtained  by  Fraud  or  Misrepresen- 

tation, 156. 

(2)  When  Release  Obtained  by  Fraud  or  Misrepresentation, 

i57- 

7.  Damages  for  Injury  to  Servant,  157. 

a.  How  Estimated,  157. 

b.  Evidence  to  Establish,  158. 

8.  Questions  of  Law  and  Fact  in  Actions  for  Injuries,  159. 
XXIX.  Mastek's  Liability  to  Third  Persons,  163/ 

1.  Negligence  of  Servant,  163. 

a.  Acts  Within  Scope  of  Employment,  163. 

(1)  In  General,  163. 

(2)  Fires  Started  by  Servants,  165. 

(3)  Negligence  in  Using  Master  s  Horses,  165. 

(4)  Obstruction  of  Roads,  Streams,  etc.,  167." 

(5)  Disobedience  of  Orders  or  Instructions  of  Master,  167. 

b.  Acts  Outside  Scope  of  Employment,  167. 
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2.  Wilful,  Wanton,  or  Malicious  Acts  of  Servant,  169. 

a.  Acts  Within  Scope  of  Employment,  169. 

(1)  In  General,  169. 

(2)  Trespass,  170. 

(3)  Conversion,  171. 

(4)  Assault  and  Battery,  171. 

(5)  False  Arrest  and  Imprisonment,  174. 

(6)  Malicious  Prosecution,  174. 

(7)  Libel,  174. 

(8)  Fraud,  174. 

b.  Acts  Outside  of  Scope  of  Employment,  176. 

3.  Act  Done  by  Express  Command  of  Master,  176. 

4.  Criminal  Acts  of  Servant,  176. 

5.  Acts  of  Assistant  Employed  by  Servant,  177. 

6.  Acts  of  Servant  Who  Is  Also  Officer  of  the  Law,  177. 

7.  Acts  of  Servant  Jointly  Employed  by  Several  Masters,  177. 

8.  Acts  of  Servant  under  Both  General  and  Special  Employments,  178. 

9.  Liability  Arising  from  Ratification  of  Servant's  Acts,  179. 

10.  Intent  or  Motive  of  Servant  as  Affecting  Master  s  Liability,  179. 

11.  Exemplary  or  Punitive  Damages,  180. 

12.  Evidence  in  Actions  for  Injuries  Caused  by  Acts  of  Servant,  180. 

13.  What  Constitutes  Relation  of  Master  and  Servant,  180. 

XXX  Interruption  of  Relation  of  Master  and  Servant  by  Third 

Person,  181. 

1.  In  General,  181. 

2.  Statutory  Provisions,  182. 

XXXI.  Injuries  to  Servant  by  Third  Person,  184. 

1.  Rights  of  Master,  184. 

2.  Rights  of  Servant,  184. 

XXXII.  Offenses  Committed  by  Master  and  Servant  Against  Each  Other, 

184. 

1.  Introductory  Statement,  184. 

2.  Liability  of  Servant  for  Breach  of  Contract,  185. 

3.  Obtaining  Money  or  Other  Property  Fraudulently  by  Means  of  Con- 

tract of  Employment,  185. 

4.  Blacklisting  Employees,  186. 

XXXIII.  Statutory  Liens  of  Laborers  and  Other  Servants,  186. 

1.  In  General,  186. 

2.  Who  Are  Entitled  to  Lien,  186. 

a.  Laborers,  186. 

(1)  Who  Are  Laborers,  186. 

(2)  Only  Persons  Performi?ig  Labor  in  Person  Entitled  to 

Lien,  186. 

b.  Other  Employees,  187. 

c.  Inconsistent  Contract  Excludes  Lien,  187. 

3.  What  Property  Is  Subject  to  Lien,  188. 

4.  Labor  or  Services  for  Which  Lien  Is  Given,  188. 

5.  Amount  for  Which  Lien  May  Be  Claimed,  189. 

a.  Statutes  Limiting  Amount,  189. 

b.  Interest  Not  Included,  189. 

6.  How  Lien  May  Be  Lost,  189. 

a.  By  Waiver,  189. 

(1)  Express  Agreement,  189. 

(2)  Acts  or  Agreements  Inconsistent  with  Lien,  189. 

(3)  Voluntary  Surrender  of  Possession,  189. 

(4)  Commingling  Secured  with  Unsecured  Claims,  189. 

(5)  Acceptance  of  Note  or  Draft  Not  a  Waiver,  190. 
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b.  By  Payment,  190. 

(1)  Rule  Stated,  190. 

(2)  When  Note  or  Draft  Will  Constitute  Payment^  190. 

c.  By  Tender,  190. 

7.  Enforcement  of  Lien,  190. 

a.  Method  of  Enforcement,  190. 

b.  Statutes  of  Limitation,  191. 

8.  Priorities,  191. 
g.  Assignment,  192. 

CROSS-REFERENCES. 


As  to  Status  of  Certain  Classes  of  Persons  as  Servants  or  Otherwise,  and  the  Effect  of 
the  Relationship,  see  APPRENTICES,  vol.  2,  p.  488;  COMMERCIAL 
TRAVELERS  OR  DRUMMERS,  vol.  6,  p.  223;  HUSBAND  AND 
WIFE,  vol.  15,  p.  785;  INDEPENDENT  CONTRACTORS,  vol.  16, 
p.  186;  INFANTS,  vol.  16,  p.  255;  PARENT  AND  CHILD;  PILOTS; 
SLAVERY;  STEVEDORES. 

Regulation  of  Relation  of  Master  and  Servant  by  Statute,  see  CON  TRACT 
LABOR  LAW,  vol.  7,  p.  83;  EIGHT-HOUR  LAWS,  vol.  10,  p.  462; 
STORE-ORDER  ACTS;  TRADE  UNIONS. 

Fellow  Servants,  see  the  title  FELLOW  SERVANTS,  vol.  12,  p.  893. 

Liability  of  Corporations  for  Acts  of  their  Servants,  see  CORPORA  TIONS 
{PRIVATE),  vol.  7,  p.  620;  MUNICIPAL  CORPORATIONS;  OFFI- 
CERS AND  A  GENTS  OF  PRIVA  TE  CORPORA  TIONS. 

Insurance  against  Employers'  Liability,  see  the  title  EAIPLOYERS'  LIA- 
BILITY INSURANCE,  vol.  11,  p.  9. 
For  other  matters  of  Substantive  Law  and  Evidence,  see  AGENCY,  vol.  1, 
p.  930;  BLACKLISTING  EMPLOYEES,  vol.  4,  p.  577;  CONTRIBU- 
TORY NEGLIGENCE,  vol.  7,  p.  368;  DAMAGES,  vol.  8,  p.  537; 
DEATH  BY  WRONGFUL  ACT,  vol.  8,  p.  851;  DEPUTY,  vol.  9,  p. 
368;  EMBEZZLEMENT,  vol.  10,  p.  976;  HABEAS  CORPUS,  vol.  15, 
p.  125;  LABOR  COMBINATIONS,  vol.  18,  p.  80;  LARCENY,  vol. 
18,  p.  456;  NEGLIGENCE;  SEDUCTION;  SUNDAY;  WORKING 
CONTRACTS. 

As  to  matters  of  Procedure  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  13,  p.  891. 


I.  Definitions.  —  A  Master  is  one  who  stands  to  another  in  such  a  relation 
that  he  not  only  controls  the  results  of  the  work  of  that  other,  bat  also  may 
direct  the  manner  in  which  such  work  shall  be  done.1 

A  Servant  is  one  who  is  employed  to  render  personal  services  to  his  employer 
otherwise  than  in  the  pursuit  of  an  independent  calling,  and  who  in  such 
service  remains  entirely  under  the  control  and  direction  of  the  latter.3 

Servant  Distinguished  from  Contractor.  —  One  who  renders  a  service  to  another  in 
the  course  of  an  independent  occupation,  representing  the  will  of  his  employer 


1.  Master  Defined.  —  Sadler  v.  Henlock,  4  El. 
&  Bl.  570,  82  E.  C.  L.  570;  Reg.  v.  Negus, 
L.  R  2  Q.  B.  37;  Singer  Mfg.  Co.  v.  Rahn, 
132  U.  S.  523;  New  Orleans  R.  Co.  v.  Harming, 
15  Wall.  (U.  S.)  656;  Robinson  v.  Webb,  n 
Bush  (Ky.)  464;  Bailey  v.  Troy,  etc.,  R.  Co., 
57  Vt.  256,  52  Am.  Rep.  129. 

2.  Servant  Defined.  —  Gravatl:  v.  State,  25 
Ohio  St.  168.  See  also  Heygood  v.  State,  59 
Ala.  51. 

Classes  of  Servants.  —  Blackstone  includes 
under  the  title  "servant"  (1)  domestic  or 
menial  servanis,  so  called  from  being  intra 
mcenia;  (2)  apprentices;  (3)  servants  who  are 


only  hired  by  the  day  or  week,  and  do  not  live 
intra  mcenia  as  part  of  the  family;  (4)  servants 
acting  in  a  superior  or  ministerial  capacity, 
such  as  stewards,  factors,  or  bailees,  whom  the 
law  considers  as  servants  pro  tempore  with 
regard  to  such  of  their  acts  as  affect  the 
master's  or  employer's  property.  1  Black. 
Com.  425.  See  the  references  at  the  begin- 
ning of  this  title  for  articles  treating  vari- 
ous classes  of  servants  and  employees  in 
detail. 

For  Definitions  of  Employee  and  Employer,  see 

Employ,  etc.,  vol.  11,  p.  1;  Employer,  vol. 
11,  p.  8. 

1  Volume  XX. 


Who  May  Enter  Relation.      MASTER  AND  SERVANT.     "What  Constitutes  Relation. 


in  the  result  of  his  work  only,  and  not  as  to  the  means,  is  a  contractor  and 
not  a  servant.1 

II.  Who  May  Enter  into  Relation.  —  As  a  general  rule,  every  person  of 
the  full  age  of  twenty-one  years  and  not  under  an}'  legal  disability  is  capable 
of  becoming  a  master  or  servant,  but  in  order  that  a  contract  of  hiring  and 
service  may  be  legally  binding  it  is  necessary  that  the  person  about  to  be 
hired  should  be  sui juris* 

III.  What  Constitutes  Relation.  —  The  relation  of  master  and  servant 
exists  where  the  employer  has  the  right  to  select  the  employee;3  the  power 
to  remove  and  discharge  him;4  and  the  right  to  direct  both  what  work  shall 
be  done,  and  the  way  and  manner  in  which  it  shall  be  done.5 


1.  Contractor  and  Servant  Distinguished.  — 

Goldman  v.  Mason,  (Brooklyn  City  Ct.  Gen. 
T.)  2  N.  Y.  Supp.  337.  See  also  the  title  In- 
dei'Enden  r  Contractors,  vol.  16,  p.  187. 

2.  Power  of  Persons  Not  under  Disability  to 
Contract.  —  Smith's  Master  and  Servant,  p.  1; 
Fraser's  Master  and  Servant,  p.  3;  McDon- 
ald's Master  and  Servant,  p.  83. 

Special  Classes  of  Natural  and  Artificial  Persons. 
—  See  generally  the  title  Agency,  vol,  1,  p.  939 
et  seq. 

Corporations.  —  See  the  title  Corporations 
(Private),  vol.  7,  p.  808. 

Infants.  —  See  the  title  Infants,  vol.  16,  pp. 
286,  290,  307. 

Insane  Persons  and  Idiots.  —  See  the  title  In- 
sanity, vol.  16,  p.  623  et  seq.  See  also  Pearl 
v.  -M'Dowell,  3  J.  J.  Marsh.  (Ky.)  658,  20  Am. 
Dec.  199  (lunatic  liable  for  medical  attention 
furnished  himself);  Richardson  v.  Story,  13 
Ired.  L.  (35  N.  Car.)  106,  55  Am.  Dec.  430 
(dangerous  lunatic  liable  for  services  of  nurse 
and  guard). 

Married  Women.  —  See  the  titles  Husband 
and  Wife,  vol.  15,  pp.  790,  832;  Separate 
Property  (of  Married  Women). 

Partnership.  —  See  the  title  Partnership. 

3.  Right  of  Selection.  —  Singer  Mfg.  Co.  v. 
Rahn,  132  U.  S  518;  New  Orleans,  etc.,  R. 
Co.  v.  Hanning,  15  Wall.  (U.  S.)  649;  New 
Orleans,  etc.,  R,  Co.  v.  Norwood,  62  Miss. 
565,  52  Am.  Rep.  191;  Butler  v.  Townsend, 
126  N.  Y.  105;  Boniface  v.  Relyea,  (N.  Y. 
Super.  Ct.  Gen.  T.)  5  Abb.  Pr.  N.  S.  264.  See 
also  infra,  this  title,  Master ' s  Liability  to  Third 
Persons. 

4.  Power  of  Removal  and  Discharge.  • —  Butler 
v.  Townsend,  126  N.  Y.  105.  See  also  the  title 
Independent  Contractors,  vol.  16,  p.  190. 

5.  Right  to  Direct  Methods  of  Work.  —  Wads- 
worth  Howland  Co.  v.  Foster,  50  111.  App.  513; 
Mound  City  Paint,  etc.,  Co.  v.  Conlon,  92  Mo. 
221;  Butler  v.  Townsend,  126  N.  Y.  105; 
Boniface  v.  Relyea,  (N.  Y.  Super.  Ct.  Gen.  T.) 
5  Abb.  Pr.  N.  S.  263.  See  also  infra,  this  title, 
Master' s  Liability  to  Third  Persons. 

Particular  Instances  in  Which  Relation  Held  to 
Exist  —  Landowner  and  Cropper.  —  Tinsley  v. 
Criige,  54  Ark.  346;  Richey  v.  Du  Pre,  20  S. 
Car.  10;  Huff  v.  Walkins,  15  S.  Car.  85.  See 
also  the  titles  Crops,  vol.  8,  p.  324;  Landlord 
and  Tenant,  vol.  18,  p.  173. 

Farmer  and  Farm  Laborer.  —  Daniel  v. 
Swearengen,  6  S.  Car.  297,  24  Am.  Rep.  471. 

The  Owner  of  a  Building,  and  a  Person  Em- 
ployed  to  Demolish  It  "  according  to  the  direc- 
tions of  the  supervising  architect,"  whose 
decisions  on  all  points  such  person  agrees  "  to 


accept  as  final."  Faren  v.  Sellers,  39  La.  Ann. 
ion,  4  Am.  St.  Rep.  256. 

Father  and  Miliar  Child.  —  Louisville,  etc., 
R.  Co.  v.  Willis,  83  Ky.  57,  4  Am.  St.  Rep. 
124;  Bolton  v.  Miller,  6  Ind.  262.  See  also  the 
title  Parent  and  Child. 

The  Servant  of  an  I?idependent  Contractor  over 
whom  the  employer  assumes  full  control. 
Green  v.  Sansom,  41  Fla.  94. 

Particular  Instances  in  Which  Relation  Held 
Not  to  Exist  —  Members  of  Fire  Department  and 
Taxpayers.  —  Beehler  v.  Daniels,  19  R.  I.  49. 

Leader  and  Members  of  Salvation  Army.  — 
London  Gen.  Omnibus  Co.  v.  Booth,  63  L.  J. 
Q.  B.  244. 

Newspaper  Proprietors  and  Carriers. —  Hatha- 
way v.  Bennett,  10  N.  Y.  108,  61  Am.  Dec.  739. 

Railroad  Company  and  Physician  Who  Attended 
Its  Employees.  —  Quinn  v.  Kansas  City,  etc., 
R.  Co.,  94  Tenn.  713,  45  Am.  St.  Rep.  767. 

Municipal  Corporation  and  Medical  Health 
Officer.  —  See  Macfie  v.  Hutchinson,  12  Ont. 
Pr.  167. 

A  Railroad  Company,  and  a  Person  Allowed  to 
Occupy  a  House  Near  Its  Track  under  a  contract 
to  board  its  employees  at  a  price  to  be  paid  by 
them,  the  railroad  company  to  aid  in  collect- 
ing payment  by  retaining  the  amount  from 
their  wages.  Doyle  v.  Union  Pac.  R.  Co., 
147  U.  S.  413,  in  which  it  was  held  that  the  re- 
lation was  merely  that  of  landlord  and  tenant. 

Railroad  Company  and  Person  Traveling  on 
Drover's  Pass.  —  Missouri  Pac.  R.  Co.  v. 
Tietken,  49  Neb.  130,  59  Am.  St.  Rep.  526 
(notwithstanding  he  contracts  to  be  regarded 
as  an  employee).  See  also  the  title  Carriers 
of  Passengers,  vol.  5,  p.  508. 

Railroad  Company  and  Servants  Off  Duty.  — ■ 
McDaniel  v.  Highland  Ave.,  etc.,  R.  Co.,  go 
Ala.  64.  See  also  the  title  Carriers  of  Pas- 
sengers, vol.  5,  pp.  516,  517. 

Chairman  of  Street  Committee  and  Workmen 
under  Direction  of  Commissioner.  —  Speer  v. 
Van  Orden,  3  N.  J.  L.  232. 

Railroad  Company  and  Newsboy  permitted  to 
pass  in  and  out  of  cars.  Philadelphia  Trac- 
tion Co.  v.  Orbann,  119  Pa.  St.  37. 

Contractor  and  Convict  Employed  by  Him.  — 
Cunningham  v.  Bay  State  Shoe,  etc.,  Co.,  25 
Hun  (N.  Y.)  210;  Rayborn  v.  Patton,  24  Cine. 
L.  Bui.  434,  11  Ohio  Dec.  (Reprint)  100.  Com- 
pare Hartwig  v.  Bay  State  Shoe,  etc.,  Co.,  43 
Hun  (N.  Y.)  425.  See  also  Convict,  vol.  7,  p. 
496. 

Municipality  and  Teamster  of  Contractor  em- 
ployed in  hauling  garbage.  Deane  v.  Buffalo, 
42  N.  Y.  App.  Div.  205. 

Board  of  County  Commissioners  and  Setvants 
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IV.  Nature  and  Requisites  of  Contract  of  Hiring.  —  The  relation  of 
master  and  servant  rests  altogether  upon  contract ;  the  one  is  bound  to  render 
services,  and  the  other  to  pay  the  stipulated  compensation.1 

V.  Obligation  of  Master  to  Furnish  Work.  —  Where  the  contract  of 
employment  is  for  a  definite  period,  the  master  must  furnish  the  servant  work 
for  the  period  covered  by  the  contract,  and  if  the  master  fails  to  do  so,  and 
the  servant  holds  himself  in  readiness  to  perform  the  service  contracted  for, 
the  servant  is  entitled  to  recover  the  stipulated  compensation  notwithstanding 
he  did  not  perform  the  service.3  The  fact  that  the  employer  does  not  continue 
to  carry  on  his  business  during  a  portion  of  the  time,  and  that  during  that 
interval  there  is  nothing  for  the  employee  to  do  in  one  of  the  capacities  in 
which  he  is  employed,  will  not  affect  the  construction  of  the  contract  or  the 
liability  of  the  parties.3 

VI.  Duration  of  Contract  of  Hiring  —  1.  Contracts  for  Indefinite  Time  — 
a.  Contracts  of  General  Hiring  —  (i)  Status  of  Contract  in  England. — 
In  England  the  general  rule  is  that  in  the  case  of  a  general  hiring,  that  is, 
where  no  mention  is  made  of  the  duration  of  the  service,  the  hiring  will  be 
presumed,  in  the  absence  of  stipulations  as  to  payments  which  may  govern 
the  interpretation  of  the  contract,  to  be  a  hiring  for  a  year.  This  rule  applies 
whatever  may  be  the  grade  of  the  servant.4 

Presumption  Rebuttable.  —  The  rule,  however,  is  not  an  inflexible  one,  but  must 


of  Contractor  over  whom  the  board  has  no  con- 
trol. Schnurr  v.  Huntington  County,  22  Ind. 
App.  188. 

The  Owner  of  a  Lot,  and  a  Builder  who  con- 
tracts  with  him  to  furnish  materials  and  labor 
and  erect  a  building  thereon,  for  a  fixed  price, 
under  the  supervision  of  an  architect,  who  in 
the  event  lhat  the  work  should  be  delayed 
might  employ  another  builder.  Robinson  v. 
Webb,  11  Bush  (Ky.)  464. 

The  Proprietor  of  a  Mill,  and  One  Engaged  in 
Selling  and  Delivering  Wood  to  him  at  so  much 
per  cord.    Wadsworlh  v.  Duke,  50  Ga.  91. 

1.  Relation  Based  on  Contract.  —  2  Kent's 
Com.  258. 

Written  Contract  Unnecessary  unless  by  Statute. 

—  Beeston  v.  Collyer,  4  Bing.  409,  13  E.  C.  L. 
444;  Daniel  v.  Swearengen,  6  S.  Car.  297,  24 
Am.  Rep.  471.  See  also  infra,  this  title, 
Contracts  of  Hiring  as  Affected  by  Statute  of 
Frauds,  and  the  title  Statute  of  Frauds. 

Express  Contrast  Unnecessary.  —  Growcock  v. 
Hall,  82  Ind.  203;  Kelly  v.  Carthage  Wheel  Co., 
62  Ohio  St.  598.  See  abio  the  title  Agency, 
vol.  1.  pp.  959,  960. 

Mutuality  of  Contract  Necessary.  —  Sykes  v. 
Dixon,  9  Ad.  &  El.  693,  36  E.  C.  L.  244;  Wil- 
liamson &  Taylor,  5  Q.  B.  175,  48  E.  C.  L.  175; 
Whittle  v.  Frankland,  2  B.  &  S.  49,  no  E.  C. 
L.  149.  See  also  the  title  Contracts,  vol. 
7,  p.  114. 

2.  Master  Bound  to  Furnish  Work  During 
Term  —  England.  —  Cook  r>.  Sherwood,  n  W. 
R-  595;  VVhittle  v.  Frankland,  2  B.  &  S.  49, 
no  E.  C.  L.  49,  8  Jur.  N.  S.  382,  5  L.  T.  N.  S. 
639,  31  L.  J.  M.  C.  81. 

Massachusetts.  —  Goddard  v.  Morrissey,  172 
Mass.  594. 

New  York.  —  Vail  v.  Jersey  Little  Falls 
Mfg.  Co.,  32  Barb.  (N.  Y.)  564;  Hilleary  v. 
Skookum  Root  Hair  Grower  Co.,  (C.  PI.  Gen. 
T.)  4  Misc.  (N.  Y.)  127;  Eastman  v.  Eastman, 
etc..  Co..  (N.  Y.  City  Ct.  Gen.  T  )  1  N.  Y. 
Supp.  16;  Goldsmith  v.  Wells  Co.,  86  Hun  (N. 
Y.)  489;  Berg  v.  Carroll,  16  Daly  (N.  Y.)  73. 
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Vermont.  —  Bromley  v.  School  Dist.  No.  5, 
47  Vt.  381. 

Where  a  Person  Is  Employed  to  Travel  for  a 

fixed  salary  and  traveling  expenses,  the  em- 
ployer need  not  keep  him  on  the  road  if  his 
traveling  is  unprofitable,  and  he  cannot  main- 
tain an  action  for  what  he  might  have  saved 
out  of  traveling  expenses.  Lagervvall  v. 
Wilkinson,  80  L.  T.  N.  S.  55. 

Character  of  V/ork  Furnished.  —  The  employer 
has  no  right  to  require  work  of  a  character 
different  from  that  which  the  servant  con- 
tracted to  perform.  Wright  v.  C.  S.  Graves 
Land  Co.,  100  Wis.  269.  See  also  Angle  v. 
Hanna,  22  111.  429;  Marshall  v.  McRae,  16 
Ont.  495,  17  Ont.  App.  139,  reversed  on  othei 
grounds  19  Can.  Sup.  Ct.  10. 

Nor  can  the  employer  require  his  servant  to 
perform  work  which  is  illegal.  Jacquot  v. 
Bourra,  7  Dowl.  348 ;  Warner  v.  Smith,  8  Conn. 
14.  See  also  Burton  v.  Pinkerton,  L.  R.  2 
Exch.  340. 

3.  Failure  of  Master  to  Carry  On  Business  — 
Effect. —  Vail  v.  Jersey  Little  Falls  Mfg.  Co., 
32  Barb.  (N.  Y.)  564.  Nor  is  the  case  different 
where  the  continuance  ot  the  business  would 
be  unprofitable.  Standard  Oil  Co.  v.  Gilbert, 
84  Ga.  714;  Nations  v.  Cudd,  22  Tex.  550. 

Partial  Destruction  of  Master's  Works  by  Fire 
No  Defense. —  Eastman  v.  Eastman,  etc.,  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  1  N.  Y.  Supp.  16. 

4.  General  Hiring  a  Hiring  for  a  Year.  —  Rex 
v.  Worfield,  5  T.  R.  506;  Fairman  v.  Oakford, 
5  H.  &  N.  635;  Huttman  v.  Boulnois,  2  C.  & 
P.  510,  12  E.  C.  L.  239;  Beeston  v.  Collyer,  4 
Bing.  309,  13  E.  C.  L.  444;  Fa-wcett  v.  Cash, 
5  B.  &  Ad.  907,  27  E.  C.  L.  233;  Williams  v. 
Byrne,  7  Ad.  &  El.  177,  34  E.  C.  L.  74;  Lilley 
v.  Elwin,  11  Q.  B.  742,  63  E.  C.  L.  742;  Fox- 
all  v.  International  Land  Credit  Co.,  16  L.  T. 
N.  S.  637;  Buckingham  v.  Surrey,  etc.,  Canal 
Co.,  46  L.  T.  N.  S.  885,  46  J.  P.  774. 

The  Fact  that  Payments  Are  Monthly  does  not 
rebut  the  presumption,  wheie  other  circum- 
stances exist  from  which  a  yearly  hiring  may 
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be  considered  in  connection  with  the  circumstances  of  each  particular  case.1 
Showing  that  either  party  had  a  right  to  terminate  the  contract  at  will,2  or 
the  nature  of  the  service  itself,  may  be  sufficient  to  rebut  the  presumption;3 
it  may  also  be  repelled  or  controlled  by  custom  or  usage.4 

(2)  Status  of  Contract  in  United  States.  —  In  most  of  the  jurisdictions  in 
the  United  States  a  contract  of  hiring  generally  or  indefinitely,  no  time  being 
specified,  is  prima  facie  terminable  at  will  by  either  party.5  Yet  contracts  of 
this  character  usually  contain  stipulations  as  to  the  periods  of  payment,  from 
which  a  different  conclusion  may  sometimes  be  drawn,6  or  the  facts  may  show 
a  contract  for  a  definite  time.'7    When  the  master  takes  advantage  of  his  right 


be  inferred.  Favvcett  v.  Cash,  5  B.  &  Ad.  504, 
27  E.  C.  L.  232,  3  N.  &  M.  177;  Beeston  v. 
Collyer,  4  Bing.  309,  13  E.  C.  L.  444. 

A  Hiring  at  a  Stipulated  Yearly  Sum  is  a  hiring 
for  a  year.  Foxall  v.  International  Land 
Credit  Co.,  16  L.  T.  N.  S.  637;  Buckingham 
v.  Surrey,  etc.,  Canal  Co.,  46  L.  T.  N.  S.  885, 

46  J-  P-  774- 

1.  Rule  Not  an  Inflexible  One.  —  Baxter  v. 
Nurse,  6  M.  &  G.  935,  46  E.  C.  L.  935;  Fair- 
man  v.  Oakford,  5  H.  &  N.  635;  Creen  v. 
Wright,  1  C.  P.  D.  594. 

2.  Rex  v.  Great  Bovvden,  7  B.  &  C.  549,  14 
E.  C.  L.  39. 

3.  Rex  v.  Stokesley,  6  T.  R.  757. 

4.  Custom  or  Usage  as  Affecting  Duration  of 
Contract.  —  See  Harn  well  v.  Parry  Sound  Lum- 
ber Co.,  24  Ont.  App.  115. 

5.  Contract  of  General  Hiring  Terminable  at 
Will  —  United  States.  —  Wilder's  Case,  5  Ct. 
CI.  462. 

Alabama.  —  Howard  v.  East  Tennessee,  etc., 
R.  Co.,  91  Ala.  268;  Pulliam  v.  Schimpf,  109 
Ala.  179;  Clark  v.  Ryan,  95  Ala.  406;  Lambie 
v.  SIoss  Iron,  etc.,  Co.,  118  Ala.  427, 

Colorado.  —  Kansas  Pac.  R.  Co.  v.  Roberson, 
3  Colo.  146. 

Georgia.  —  Parks  v.  Allanta,  76  Ga.  828. 

Indiana.  —  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  App.  103,  51  Am.  St.  Rep.  289. 

Kentucky.  — ■  Louisville,  etc.,  R.  Co.  v.  Off  utt, 
99  Ky.  427,  59  Am.  St.  Rep.  467;  Louisville, 
etc.,  R.  Co.  v.  Harvey,  99  Kv.  157. 

Maine.  —  Blaisdell  v.  Lewis,  32  Me.  515; 
Merrill  v.  Western  Union  Tel.  Co.,  78  Me.  97. 

Maryland.  —  Babcock,  etc.,  Co.  v.  Moore,  62 
Md.  161. 

Massachusetts.  —  Harper  v.  Hassard,  113 
Mass.  187. 

Michigan.  —  Franklin  Min.  Co.  Harris,  24 
Mich.  115. 

Missouri.  —  Finger  v.  Koch,  etc..  Brewing 
Co.,  13  Mo.  App.  310;  Evans  v.  St.  Louis,  etc., 
R.  Co.,  24  Mo.  App.  117;  Boogher  v.  Maryland 
L.  Ins.  Co.,  8  Mo.  App.  533. 

New  York.  —  Martin  v.  New  York  L.  Ins. 
Co,  148  N.  Y.  117;  Greenburg  r.  Early,  (C.  PI. 
Gen.  T.)  30  Abb.  N.  Cas.  (N.  Y.)  300;  Morrison 
v.  Ogdensburgh,  etc.,  R.  Co.,  52  Barb.  (N.  Y.) 
173. 

Oregon.  —  Christensen  v.  Pacific  Coast  Borax 
Co.,  26  Oregon  302. 

Pennsylvania.  —  Henry  v.  Pittsburgh,  etc., 
R.  Co.,  27  W.  N.  C.  (Pa.)  322;  Coffin  v.  Landis, 
46  Pa.  St.  426;  Peacock  v.  Cummings,  46  Pa. 
St.  431- 

Texas.  —  East  Line,  etc.,  R.  Co.  v.  Scott,  72 
Tex.  70,  13  Am.  St.  Rep.  758. 


Wisconsin.  —  Prentiss  v.  Ledyard,  28  Wis. 
131. 

That  a  Contract  of  Hiring  for  an  Indefinite 
Period  Is  in  Writing  raises  no  presumption  that 
it  is  a  contract  for  one  vear.  Boogher  v.  Mary- 
land L.  Ins.  Co.,  8  Mo.  App.  533. 

6.  That  Wages  Are  Payable  by  the  Year,  Month, 
or  Week,  is  a  fact  strongly  indicating  the  period 
of  service  contracted  for.  Moss  v.  Decatur 
Land  Imp.,  etc.,  Co.,  93  Ala.  269;  Beach  v. 
Mullin,  34  N.  J.  L.  345;  Bascom  v.  Shillito,  37 
Ohio  St.  431;  Kellogg  v.  Citizens'  Ins.  Co.,  94 
Wis.  558. 

A  hiring  for  a  stipulated  monthly  sum  is  a 
hiring  for  at  least  a  month,  and  terminable  at 
the  end  of  any  month.  Tennessee  Coal,  etc., 
Co.  v.  Pierce,  (C.  C.  A.)  81  Fed.  Rep.  814; 
Magarahan  v.  Wright,  83  Ga.  773;  Great 
Northern  Hotel  Co.  v.  Leopold,  72  111.  App. 
108;  Capron  v.  Strout,  11  Nev.  304;  Beach  v. 
Mullin,  34  N.  J.  L.  343:  Zender  v.  Selieer 
Toothill  Co.,(Supm.  Ct.  App.  T.)  17  Misc.  (N. 
Y.)  126;  Campbell  v.  Jimenes,  (C.  PI.  Gen.  T.) 
3  Misc.  (N.  Y.)  516;  San  Antonio,  etc.,  R.  Co. 
v.  Sale,  (Tex.  Civ.  App.  1895)  31  S.  W.  Rep. 
325- 

Compare  the  following  cases  holding  such  a 
hiring  indefinite:  Howard  v.  East  Tennessee, 
etc.,  R.  Co.,  91  Ala.  268;  McCullough  Iron  Co. 
v.  Carpenter,  67  Md.  554;  Evans  v.  St.  Louis, 
etc.,  R.  Co.,  24  Mo.  App.  114;  Martin  v.  New 
York  L.  Ins.  Co.,  148  N.  Y.  117. 

In  California  the  inference  deducible  from  the 
periods  of  payment  is  rendered  statutory. 
Civ.  Code^al.,  2010,  201 1 ;  Rosenberger  v. 
Pacific  Coast  R.  Co.,  Ill  Cal.  313.  Compare, 
however,  De  Priar  v.  Minturn,  1  Cal.  450;  Lord 
v.  Goldberg,  81  Cal.  597,  15  Am.  St.  Rep.  82. 

The  English  Presumption  Is  Recognized  in 
Bleeker  v.  Johnson,  51  How.  Pr.  (N.  Y.)  380, 
reversed  on  other  points  69  N.  Y.  309.  See  also 
Magarahan  v.  Wright,  83  Ga.  773;  Smith  v. 
Theobald,  86  Ky.  141. 

The  English  Presumption  Is  Founded  on  Usage 
and  Custom,  and  it  seems  that  no  such  usage 
prevails  in  the  United  States.  Kansas  Pac.  R. 
Co.      Roberson,  3  Colo.  146. 

7.  Contracts  for  a  Year.  —  Babcock,  etc.,  Co. 
v.  Moore,  62  Md.  161;  Graves  s.  Lyon,  110 
Mich.  670;  Kelly  v.  Carthage  Wheel  Co.,  62 
Ohio  St.  598;  Krieger  v.  Kaye,  (N.  Y.  City  Ct. 
Gen.  T.  1899)  60  N.  Y.  Supp.  992,  affirmed 
(Supm.  Ct.  App.  T.)  65  N.  Y.  Supp.  213;  Kirk 
v.  Hartman,  63  Pa.  St.  97;  Kane  v.  Moore, 
167  Pa.  St.  275;  Strauss  v.  Gross,  2  Tex.  Civ. 
App.  432. 

Contracts  for  a   "Season."  —  Sherwood  v. 
Crane,  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  83; 
14  Volume  XX- 


Duration  of 


MASTER  AND  SERVANT. 


Contract  of  Hiring. 


to  end  at  will  an  indefinite  contract  of  hiring,  he  must  of  course  pay  the 
servant  for  the  time  that  services  were  rendered.1 

Hiring  at  stipulated  Yearly  Sum.  —  A  contract  to  pay  for  services  at  the  rate  of 
a  stipulated  sum  per  year,  no  time  being  specified,  has  been  held  not  a  hiring 
for  a  year  or  any  definite  time,  but  a  general  hiring  within  the  rule,  where 
there  are  no  facts  and  circumstances  from  which  a  definite  intention  may  be 
inferred.8  It  is  but  a  stipulation  of  the  rate  at  which  the  employee  is  to  be 
compensated  for  the  services  performed.3 

b.  Hiring  for  Period  "Not  Exceeding"  Designated  Term. — 
Where  a  hiring  is  for  a  period  "not  exceeding"  a  designated  term,  its  dura- 
tion is  indefinite.'1 

c.  Hiring  for  Definite  Period  Provided  Services  Are  Satisfac- 
tory. —  Under  a  contract  of  hiring  for  a  definite  term  provided  the  services 
are  satisfactory  to  the  master,  he  has  the  absolute  right,  whenever  he  becomes 
in  good  faith  dissatisfied  with  the  services  of  the  employee,  to  discharge 
him;5  and  it  has  been  held  immaterial  in  such  a  case  that  in  fact  no  valid 
grounds  for  discharge  exist.6  Under  a  contract  of  this  character  the  dissatis- 
faction of  the  master  must  be  genuine.7 

Strakosch  v.  Strakosch,  (N.  Y.  City  Ct.  Tr.  T.) 
II  N.  Y.  Supp.  251;  Lewis  v.  Newton,  93  Wis. 
405. 

Contract  Terminable  on  Two  Weeks'  Notice.  — 
Howe  v.  Robinson,  (C.  PI.  Gen.  T.)  13  Misc. 
(N.  Y.)  256. 

Alternative  Term  —  Duration  Established  by 
Reference  to  Another  Contract.  —  Poole  v.  Massa- 
chusetts Mohair  Plush  Co.,  171  Mass.  49. 

1.  Morrison  v.  Ogdensburg,  etc.,  R.  Co.,  52 
Barb.  (N.  Y.)  173. 

That  the  Servant's  Reputation  Is  Affected  by 
Unfavorable  Inferences  drawn  from  suspension 
or  discharge  at  the  will  of  the  master  will  not 
of  itself  render  the  master  liable  in  damages. 
Henry  v.  Pittsburgh,  etc.,  R.  Co.,  139  Pa.  St. 
289. 

2.  Hiring  at  Stipulated  Yearly  Sum  an  Indefi- 
nite Hiring —  Arkansas.  —  Haney  v.  Caldwell, 
35  Ark.  156. 

Colorado.  —  Kansas  Pac.  R.  Co.  v.  Roberson, 
3  Colo.  142. 

Delaware.  —  Greer  v.  Arlington  Mills  Mfg. 
Co.,  1  Penn.  (Del.)  581. 

Illinois.  —  Orr  v.  Ward,  73  111.  318;  Lynch  v. 
Eimer,  24  111.  App.  185. 

Maryland.  —  M'Cullough  Iron  Co.  v.  Car- 
penter, 67  Md.  554. 

Massachusetts. —  Tatterson  v.  Suffolk  Mfg. 
Co.,  106  Mass.  56. 

Michigan.  —  Palmer  v.  Marquette,  etc.,  Roll- 
ing Mill  Co.,  32  Mich.  274. 

Missouri.  —  Evans  v.  St.  Louis,  etc.,  R.  Co., 
24  Mo.  App.  114;  Finger  v.  Koch,  etc.,  Brew- 
ing Co.,  13  Mo.  App.  312. 

New  York.  —  Copp  v.  Colorado  Coal,  etc., 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.) 
702;  Granger  v.  American  Brewing  Co., 
(Supm.  Cl.  App.  T.)  25  Misc.  (N.  Y.)  701; 
Martin  v.  New  York  L.  Ins.  Co.,  148  N.  Y.  117 
(explaining  Adams  v.  Fitzpalrick,  125  N.  Y. 
124);  Tucker  v.  Philadelphia,  etc.,  Coal,  etc., 
Co.,  53  Hun  (N.  Y.)  139. 

North  Carolina.  —  Edwards  v.  Seaboard,  etc., 
R.  Co.,  121  N.  Car.  490. 

Ohio.  —  Carthage  Wheel  Co.  v.  Kelly,  8  Ohio 
Dec.  553. 

Pennsylvania.  —  Hassenfus  v.  Philadelphia 
Packing,  etc.,  Co.,  15  Pa.  Co.  Ct.  653. 
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Wisconsin.  —  Prentiss  v.  Ledyard,  28  Wis. 
131. 

See,  however,  the  last  note  but  one  supra. 
Employment  at  a  Stipulated  Sum  per  Year,  Pay- 
able Monthly,  is  not  a  contract  for  a  year,  but  a 
contract  from  month  to  month,  terminable  at 
the  expiration  of  a  month.  Rose  v.  Eclipse 
Carbonating  Co.,  60  Mo.  App.  28;  Tucker  v. 
Philadelphia,  etc.,  Coal,  etc.,  Co.,  53  Hun  (N. 
Y.)  139;  Pinckney  v.  Talmage,  32  S.  Car.  364. 

A  Contract  to  Pay  a  Stipulated  Sum  per  Year 
"until  Further  Notice,  or  during  the  year  1893; 
the  salary  is  not  to  be  reduced  in  any  event," 
is  not  a  contract  for  a  year.  Fuller  v.  Penin- 
sular White  Lead,  etc.,  Works,  m  Mich.  221. 

3.  Haney  v.  Caldwell,  35  Ark.  156. 

4.  Hiring  for  Indefinite  Period.  —  Harper  v. 
Hassard,  113  Mass.  187;  Campbell  v.  Jimenes, 
(C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  516;  Coffin  v. 
Landis,  46  Pa.  St.  426. 

5.  Master  May  Discharge  Servant  "When  in  Good 
Faith  Dissatisfied. —  Koehler  v.  Buhl,  94  Mich. 
496;  Frary  v.  American  Rubber  Co.,  52  Minn. 
264;  Crawford  v.  Mail,  etc.,  Pub.  Co.,  163 
N.  Y.  404,  22  N.  Y.  App.  Div.  54. 

Evidence  that  Employer  Satisfied.  —  Where  the 
contract  was  to  be  continued  for  a  year  if  the 
employer  was  satisfied  after  three  months, 
the  fact  that  the  arrangement  was  continued 
after  three  months  was  held  to  show  a  contract 
for  a  year.  Ta>:kson  v.  U.  S.  Mineral  Wool 
Co.,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep.  359. 

Compare  Baldwin  Fertilizer  Co.  v.  Cope,  no 
Ga.  325,  holding  that  notice  in  a  reasonable 
time  aftet  the  trial  period  is  ended  is  sufficient. 

6.  Alexis  Stoneware  Mfg.  Co.  v.  Young,  59 
III.  App.  226. 

7.  Dissatisfaction  Must  Be  Genuine.  —  Foley  v. 
Mail,  etc.,  Pub.  Co.,  (N.  Y.  Super.  Ct.  Spec. 
T.)  8  Misc.  (N.  Y.)  91;  Grinnell  v.  Kiralfy,  55 
Hun  (N.  Y.)  422.  See  also  Rhodes-Haverty 
Furniture  Co.  v.  Frazier,  (Tex.  Civ.  App.  igco) 
55  S.  W.  Rep.  192;  Exhaust  Ventilator  Co.  v. 
Chicago,  etc.,  R.  Co.,  66  Wis.  218. 

Contract  Allowing  Discharge  When  Master  "in 
Good  Faith  Is  Dissatisfied."  —  Smith  v.  Robson, 
148  N.  Y.  252. 

An  employer  cannot  use  such  a  clause  in  a 
contract  as  a  mere  pretext,  where  the  discharge 
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d.  Other  Contracts  for  Indefinite  Time.  — a  contract  for  Permanent 
Employment  has  been  held  to  be  a  contract  to  continue  indefinitely,  and  termin- 
able at  any  time  by  either  of  the  parties  if  for  any  good  reason  such  party 
wishes  to  sever  the  relation.1 

Other  Cases  wherein  special  contracts  have  been  construed  to  provide  for  an. 
indefinite  employment  are  given  in  the  note.2 

2.  Effect  of  Continuing  in  Employment  After  Termination  of  Contract.  - —  Where 
a  servant  hired  for  a  definite  period  and  for  a  fixed  compensation  continues  in 
the  service  after  the  expiration  thereof,  without  any  new  agreement,  the  law 
presumes  that  the  contract  has  been  renewed  for  the  same  period  and  for  the 
original  rate  of  compensation.3  Thus,  in  the  absence  of  circumstances  show- 
ing a  different  intention,  if  the  relation  between  the  parties  continues  after 
the  end  of  a  year's  hiring,  another  year's  hiring  is  presumed.4 


is  really  for  other  causes  than  dissatisfaction, 
as  to  reduce  expenses,  or  the  like.  Hotchkiss 
v.  Gretna  Ginnery,  etc.,  Co.,  36  La.  Ann.  517; 
Hydecker  v.  Williams,  (C.  PI.  Gen.  T.)  45,  N. 
Y.  St.  Rep.  637;  Summers  v.  Colver,  38  N.  Y. 
App.  Div.  553;  Crawford  v.  Mail,  etc.,  Pub. 
Co.,  9  N.  Y.  App.  Div.  4S1. 

"  Satisfactory  "  —  "  Deemed  Satisfactory."  —  It 
has  been  held  that  whether  services  were 
"  satisfactory  "  was  for  the  jury,  Hydecker  v. 
Williams,  (C.  PI.  Gen.  T.)  45  N.  Y.  St.  Rep. 
637;  and  that  whether  they  were  "deemed 
satisfactory  "  was  for  the  employer  alone, 
Glyn  v.  Miner,  (C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.) 
637.    See  also  Satisfy,  Satisfactory,  etc. 

1.  Contracts  for  "Permanent  Employment."  — 
Lord  v.  Goldberg,  81  Cal.  596,  15  Am.  St.  Rep. 
82;  Louisville,  etc.,  R.  Co.  v.  Offutt,  99  Ky. 
427,  59  Am.  St.  Rep.  467.  See  also  Elderton 
v.  Emmens.  4  C.  B.  479,  56  E.  C.  L.  479;  Mil- 
ner  v.  Hill,  10  Ohio  Cir.  Dec.  357;  and  com- 
pare Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109,  51  Am.  St.  Rep.  289;  Carnig  v.  Carr,  167 
Mass.  544,  holding  that  the  master  cannot  dis- 
charge the  servant  at  will.  See  further  Per- 
manent. 

2.  Agreement  to  Work  So  Long  as  Business 
Profitable.  —  Pulliam  v.  Schimpf,  109  Ala.  179. 
See  also  Willis  v.  Rose,  (Supm.  Ct.  App.  T.) 
29  Misc.  (N.  Y.)  in. 

Continuous  Employment.  —  Speeder  Cycle  Co. 
v .  Teeter,  18  Ind.  App.  474,  where  the  employer 
agreed  by  contract  to  give  employment  until 
its  factory  should  be  completed  and  in  opera- 
tion, and  to  furnish  continuous  employment 
thereafter. 

Contract  for  "  Twelve  Weeks  and  More  if 
Mutually  Agreeable.''  —  Gartlan  v.  Searle, 
(Marine  Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  349. 

Hiring  for  So  Long  as  Employee  Elects  to  Serve 
—  Bolles  v.  Sachs,  37  Minn.  315. 

"Long  Engagement."  —  See  Gray  v.  Wulff, 
68  111.  App.  376. 

Municipality  Employer  —  Contract  Indefinite 
under  Ordinance.  —  Parks  v.  Atlanta,  76  Ga.  828. 

3.  Continuance  Equivalent  to  New  Hiring  on 
Same  Terms  —  England. — Collins  v.  Price,  5 
Bing.  132,  15  E.  C.  L.  389. 

Arkansas.  —  Ewing  v.  Janson,  57  Ark.  240. 

California.  —  Nicholson  v.  Patchin,  5  Cal. 
474;  Hermann  v.  Littlefield,  109  Cat.  4.30. 

Georgia. — Standard  Oil  Co.  v.  Gilbert,  84 
Ga.  717. 

Illinois.  —  Mears  v.  O'Donoghue,  58  111. 
App.  345;  Moline  Plovy  Co.  v.  Booth,  17  111. 
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App.  574;  Grover,  etc.,  Sewing  Mach.  Co.  v. 
Bulkley,  48  111.  189;  Crane  Bros.  Mfg.  Co.  v. 
Adams,  142  111.  126;  Ingalls  v.  Allen,  132  111. 
170. 

Maryland.  —  Lister's  Agricultural  Chemical 
Works  v.  Pender,  74  Md.  15. 

Massachusetts.  —  Tatterson  v.  Suffolk  Mfg. 
Co.,  106  Mass.  56. 

Michigan.  —  Thompson  v.  Detroit,  etc.,  Cop- 
per Co.,  80  Mich.  422. 

New  Hampshire.  —  New  Hampshire  Iron 
Factory  Co.  v.  Richardson,  5  N.  H.  294;  Cham- 
berlain v.  Davis,  33  N.  H.  121;  Rindge  v. 
Lamb,  58  N.  H.  278. 

New  York. — Adams  v.  Fitzpalrick,  56  N. 
Y.  Super.  Ct.  580,  affirmed  125  N.  Y.  124, 
Lichtenhein  v.  Fisher,  6  N.  Y.  App.  Div.  385; 
Smith  v.  Velie,  60  N.  Y.  no;  Vail  v.  Jersey 
Little  Falls  Mfg.  Co.,  32  Barb.  (N.  Y.)  564. 

Pennsylvania.  —  Ranck  v.  Albiight,  36  Pa. 
St.  367.' 

See  also  infra,  this  title,  Contracts  of  Hiring 
as  Affected  by  Statute  of  Frauds. 

There  Can  Be  No  Recovery  on  a  Quantum  Meruit 
for  such  continued  services,  as  the  terms  of  the 
original  contract  control.  Grover,  etc.,  Sew- 
ing Mach.  Co.  v.  Bulkley,  48  111.  189;  Wal- 
lace v.  Floyd,  29  Pa.  St.  184,  72  Am.  Dec.  620; 
Weise  v.  Milwaukee  County,  51  Wis.  564. 

The  Original  Contract  Is  Admissible  in  evidence 
in  an  action  for  services  rendered  after  its  ex- 
piration, to  show  the  terms  of  the  new  contract. 
Hermann  v.  Littlefield,  109  Cal.  430. 

That  the  Services  Were  at  a  Different  Place  or 
of  a  Slightly  Different  Character  after  the  termina- 
tion of  the  original  contract  will  not  per  se  de- 
stroy this  presumption.  Ingalls  v.  Allen,  132 
III.  170. 

Note  the  Analogous  Presumption  in  Landlord 
and  Tenant.  —  See  the  title  Landlord  and  Ten- 
ant, vol.  18,  p.  407. 

4.  Contract  of  Hiring  for  a  Year  —  England.  — 
Rex  v.  Sow,  1  B.  &  Aid.  178;  Beeston  v. 
Collyer,  4  Bing.  309,  13  E.  C.  L.  444;  Down  v. 
Pinto,  9  Exch.  327. 

Louisiana.  —  Lalande  v.  Aldrich,  41  La.  Ann. 
307. 

Maryland. — McCullough  Iron  Co.  v.  Car- 
penter, 67  Md.  554. 

Michigan.  —  Sines  v.  Superintendents  of 
Poor,  58  Mich.  503;  Loughlin  v.  School  Dist. 
No.  17,  98  Mich.  523. 

New  York.  —  Greer  v.  People's  Telephone, 
etc.,  Co.,  50.  N.  Y.  Super.  Ct.  517,  Tucker  v. 
Philadelphia,  etc..  Coal,  etc.,  Co.,  53  Hun  (N. 
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Presumption  a  Rebuttable  One.  —  The  presumption  that  services  rendered  after 
the  expiration  of  a  definite  term  of  employment  were- rendered  upon  the  same- 
terms  may  be  rebutted  by  evidence  of  a  change  of  contract.1 

VII.  Wages  or  Compensation —  1.  Determination  of  Amount  —  a.  WHERE 
Amount  Not  Fixed  by  Contract.  — Where  the  amount  to  be  paid  for 
services  is  not  fixed  by  the  contract  of  hiring,  the  servant  is  entitled  to  recover 
what  his  services  are  reasonably  worth.3 

b.  Where  Contract  Authorizes  Employer  to  Fix  Amount.  — 
Where  the  contract  provides  that  the  employer  shall  determine  the  servant's 
compensation  after  performance  of  the  services,  the  amount  fixed  by  him  is 
controlling  in  the  absence  of  fraud  or  bad  faith.3 

c.  Where  Compensation  Is  Dependent  on  Contingency  —  (i)  In 
General.  —  Where  a  person  serves  upon  the  understanding  that  the  payment 
of  compensation  shall  depend  upon  a  contingency  which  does  not  happen, 
no  recovery  can  be  had  whether  the  services  are  beneficial  or  not;  4  and  if 
he  fulfils  the  condition  and  performs  the  contract,  he  is  entitled  not  to  the 
reasonable  value  of  his  services,  but  only  to  the  compensation  fixed  by  the 
contract.5 

(2)  Salary  Dependent  on  Profits  of  Business.  — An  arrangement  making  the 
employee's  compensation  dependent  on  the  profits  of  the  business  creates  no 
partnership  relation  with  the  employer  inter  se  or  as  regards  third  persons, 
where  the  employee  has  no  interest  in  the  capital  or  property  of  the  employer 
nor  any  interest  in  the  profits  other  than  by  way  of  compensation.6  Under 
a  contract  of  this  character,  in  calculating  the  compensation  to  which  the 
servant  is  entitled  he  must  be  restricted  to  the  profits  actually  earned 
during  the  period  of  the  service,7  except  as  they  may  be  reduced  by  acts 


Y.)  139;  Douglass  v.  Merchants'  Ins.  Co.,  118 
N.  Y.  484;  Hodge  v.  Newton,  14  Daly  (N.  Y.) 
373;  Wallace  v.  Devlin,  36  Hun  (N.  Y.)  275; 
Huntingdon  v.  Claffin,  38  N.  Y.  182;  Bacon  z: 
New  HomeSewing-Mach.  Co.,  59  Hun  (N.  Y.) 
624,  13  N.  Y.  Supp.  359. 

Ohio.  —  Kellv  v.  Carthage  Wheel  Co.,  62 
Ohio  St.  598. 

Pennsylvania.  —  Wallace  v.  Floyd,  29  Pa.  St. 
184,  72  Am.  Dec.  620. 

Wisconsin.  —  Kellogg  v.  Citizens'  Ins.  Co., 
94  Wis.  554;  Weise  v.  Milwaukee  County,  51 
Wis.  564. 

Contra.  —  Harnwell  v.  Parry  Sound  Lumber 
Co.,  24  Ont.  App.  no. 

1.  Presumption  May  Be  Rebutted.  —  Ewing  v. 
Janson,  57  Ark.  240;  Ingalls  v.  Allen,  132  111. 
174;  Burton  v.  Behan,  47  La.  Ann.  117;  Mc- 
Cullough  Iron  Co.  v.  Carpenter,  67  Md.  554; 
Hale  v.  Sheehan,  41  Neb.  102;  Mason  r.  Secor, 
76  Hun  (N.  Y.)  178;  Ranck  z,.  Albright,  36  Pa. 
St.  367;  Burden  v.  Cropp,  7  Wash.  198.  See 
also  Rex  v.  Sow,  1  B.  &  Aid.  178. 

By  Showing  that  the  Character  of  the  Service  Is 
Altered  the  presumption  may  be  rebutted. 
Ewing  v.  Janson,  57  Ark.  237.  See  also  Reed 
v.  Swift,  45  Cal.  255. 

A  Change  of  Masters  at  the  end  of  the  first 
contract  by  reason  of  the  original  master  form- 
ing a  partnership,  destroys  the  presumption. 
Mason  v.  Secor,  76  Hun  (N.  Y.)  178. 

2.  What  Servant  May  Recover.  —  Griffin  v. 
Domas,  22  111.  App.  203;  McWilliams  v.  Elder, 
52  La.  Ann.  995;  Ruckman  v.  Bergholz,  38 
N.J.  L.  531;  Van  Horn  v.  Van  Horn,  (N.  J. 
1890)  20  All.  Rep.  826.  See  also  the  title  Im- 
plied or  Quasi  Contracts,  vol.  15,  p.  1081. 

The  same  rule  prevails  where  the  master 
20  C.  of  L. — 2 
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contracts  to  pay  the  same  wages  as  others  in 
his  employ  receive  for  similar  work,  and  there 
are  no  others  doing  such  work.  Kent  Furni- 
ture Mfg.  Co,  v.  Ransom,  46  Mich.  416. 

3.  Amount  Fixed  by  Employer  Conclusive.  — 
Butler  v.  Winona  Mill  Co.,  28  Minn.  205,  41 
Am.  Rep.  277.  See  also  Millar  v.  Cuddy,  43 
Mich.  273,  38  Am.  Rep.  181;  Anderson  v. 
Dezonia,  23  111.  App.  422. 

The  Employer  Loses  This  Right  by  failing  to 
fix  the  compensation  at  the  time  named  in  the 
contract,  or  when  called  upon  to  do  so  by  the 
employee.  Toledo,  etc.,  R.  Co.  v.  Lotl,  6  Ohio 
Cir.  Dec.  447,  10  Ohio  Cir.  Ct.  249. 

4.  No  Recovery  Where  Contingency  Does  Not 
Happen.  —  Zerrahn  v.  Ditson,  117  Mass.  553; 
Suits  v.  Taylor,  20  Mo.  App.  166.  Unless  per- 
formance was  prevented  by  the  interference  of 
the  master.  Lowry  v.  Farmington  Prospect- 
ing, etc.,  Co.,  65  Mo.  App.  266.  But  see  Win- 
ter v.  Southern  Loan,  etc.,  Co.,  (Va.  1897)26  S. 
E.  Rep.  507. 

Burden  of  Proof  as  to  the  Existence  of  Condition. 
—  Lyman  v.  Schwartz,  13  Colo.  App,  318. 

Increase  of  Salary  Dependent  on  Condition.  — 
Van  Vleet  v.  Hayes,  56  Ark.  128  (forfeiture  not 
waived  by  retaining  servant  in  employ);  Col- 
lett  v.  Smith,  143  Mass.  473  (condition,  if  em- 
ployer continues  in  business;  continuing  in 
business  with  partner  sufficient);  Diffin  v.  Reid, 
(Buffalo  Super.  Ct.  Gen.  T.)  15  Misc.  (N.  Y.) 
268  (business  turning  out  well). 

5.  Measure  of  Recovery  by  Servant.  —  Lowry  v. 
Farmington  Prospecting,  etc.,  Co.,  65,  Mo. 
App.  266. 

6.  Peniston  v.  John  Y.  Huber  Co.,  196  Pa. 
St.  580.    See  the  title  Partnership. 

7.  Jennery  v.  Olmstead,  90  N.  Y.  363,  hold- 
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of  bad  faith  on  the  part  of  the  employer.1 

In  Estimating  Profits  the  expenses  of  the  business  are  to  be  deducted.2  If  the 
agreement  is  to  work  for  a  fixed  salary,  and  for  a  certain  percentage  of  the 
profits  of  the  business  if  this  exceeds  the  sum  paid  as  salary,  the  amount  of 
salary  is  to  be  deducted  as  an  expense  of  the  business;3  but  where  there  is  no 
salary  except  a  designated  proportion  of  the  profits,  a  part  of  which  is  to  be 
paid  weekly  as  the  work  progresses,  the  amount  so  paid  is  not  to  be  deducted.4 

Remedy  of  Employee.  —  Where  the  compensation  of  the  employee  is  a  per- 
centage of  the  profits,  his  remedy  is  by  action  at  law  to  recover  the  value  of 
his  services,5  and  he  cannot  maintain  an  action  for  an  accounting.0 

d.  Board  as  Part  of  Compensation.  —  Where  a  contract  of  hiring 
terminable  at  the  will  of  the  master  provides  that  the  master  shall  board  the 
servant,  the  latter  is  entitled  to  board  as  part  of  his  compensation,  e^en  dur- 
ing a  period  of  sickness,  provided  the  master  does  not  notify  the  servant 
that  the  contract  is  determined.7  If  the  contract  of  hiring  provides  that  the 
servant  shall  be  boarded  by  the  master  in  a  particular  way  or  at  a  certain 
place,  the  servant  has  no  right  to  procure  his  board  in  a  different  way  or  at  a 
different  place  and  charge  the  master  therefor.8 

e.  Passage  Money.  —  A  person  employed  to  perform  at  a  place  distant 
from  that  at  which  he  was  employed  cannot  recover  his  passage  money  to 
such  place  if  no  consideration  for  the  promise  to  pay  such  passage  money  is 
shown.9 

2.  Extra  Services.  —  The  Promise  of  the  Master  to  Pay  Extra  Wages  for  any  extra 


ing  also  that  if  no  profits  are  made,  the  em- 
ployee is  entitled  to  nothing. 

1.  Servant  Restricted  to  Profits  Actually  Earned. 
—  McDonald  v.  Buckstaff,  56  Neb.  88. 

2.  Expenses  Deducted.  —  The  business  should 
be  charged  with  the  cost  of  materials  and 
wear  and  tear  of  articles  necessarily  used, 
Danolds  v.  Lord,  83  Hun  (N.  Y.)  359;  and 
with  expenditures  for  repairs,  uncollectible  or 
worthless  debts,  taxes,  and  the  usual  rebates 
to  the  employer's  customers,  Conville  v.  Shook, 
144  N.  Y.  686. 

Interest  on  capital  invested  by  the  employer 
in  the  business  is  not  an  expense  to  be  de- 
ducted in  ascertaining  the  net  profits.  Paine 
v.  Howells,  90  N.  Y.  660;  Morrow  v.  Murphy, 
120  Mich.  204.  Nor  is  interest  which  by  the 
partnership  contract  of  the  employers  was 
allowed  to  one  of  the  partners  on  a  portion  of 
his  investment  in  the  business.  Buning  v. 
Kitlell,(Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  485. 

Suits  in  tort  pending  at  the  expiration  of  the 
contract  of  employment  growing  out  of  the 
conduct  of  the  business  cannot  be  considered. 
Morrow  v.  Murphy,  120  Mich.  204. 

Discount  on  Cash  Sales.  —  The  employee  is  en- 
titled to  the  benefit  of  discounts  on  cash  sales 
in  estimating  profits.  Bergen  v.  Hitchings, 
22  N.  Y.  App.  Div.  395. 

Use  by  the  Employee  of  Property  Belonging  to 
Employer.  —  Where  the  compensaiion  for  serv- 
ices is  a  proportion  of  the  profits,  the  employee 
is  chargeable  for  the  use  of  property  belonging 
to  the  employer.  Morrow  v.  Murphy,  120 
Mich.  204. 

Evidence. —  In  determining  the  amount  of 
profits  made  by  the  employer,  slips  made  out 
at  the  request  of  the  employer  and  sent  to  the 
employee  to  show  the  amount  of  profits  on  his 
sales  are  binding  on  the  employer.  Marks  v. 
Davis,  72  Mo.  App.  557. 


3.  Whether  Employee's  Own  Salary  an  Expense. 

—  Buning  v.  Kit  tell,  (Supm.  Ct.  Gen.  T.)  7  N. 
Y.  Supp.  485.  See  also  Michael  v.  Kronthal, 
(N.  Y.  Super.  Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  428. 

4.  Briggs  v.  Groves,  (Supm.  Ct.  Gen.  T.)  9 
N.  Y.  Supp.  765,  affir7iied  132  N.  Y.  545. 

5.  Action  to  Recover  Value  of  Services.  —  Skil- 
ton  v.  Payne,  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N. 
Y.)  332;  Smiih  v.  Bodine,  74  N.  Y.  30;  Parker 
v.  Pullman,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N. 
Y.)  505;  Arnold  v.  Angell,  62  N.  Y.  508. 

6.  No  Action  for  Accounting.  —  Skilton  v. 
Payne,  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.) 
332;  Parker  v.  Pullman,  (Supm.  Ct.  Spec.  T.) 
24  Misc.  (N.  Y.)  505. 

7.  Board.  —  Nichols  v.  Coolahan,  10  Met. 
(Mass.)  449. 

A  drummer  traveling  at  a  salary  and  an 
allowance  for  expenses  is  not  entitled  to  such 
allowance  while  not  traveling.  Dowd  v.  Krall, 
(N.  Y.  City  Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  252. 

Where  a  servant  who  is  boarded  by  the  mas- 
ter is  wrongfully  discharged  and  secures  an- 
other  place  where  he  also  gets  his  board,  he 
cannot,  in  an  action  against  the  first  master, 
tecoverthis  item  of  board.  Ansley  v.  Jordan, 
61  Ga.  482. 

Evidence  of  Value  of  Board  and  Lodgings  While 
Traveling.  —  See  Estes  v.  Desnoyers  Shoe  Co., 
155  Mo.  577. 

House  Rent,  Use  of  Horse,  etc.,  Provided  for  in 
Contract.  —  Under  such  a  contract,  if  the  money 
value  of  these  items  is  not  shown  at  the  trial, 
the  jury  cannot  consider  them.  Odell  v. 
Webendorfer,  50  N.  Y.  App.  Div.  579. 

8.  Griffin  v.  Tyson,  17  Vt.  35. 
Responsibility  by  Contract  of  Master  to  Third 

Person  for  Board  of  Servants.  —  Cavanaugh  v. 
Corckran,  11  Ky.  L.  Rep.  855. 

9.  Right  of  Servant  to  Passage  Money.  —  Mc- 
Fadden  v.  Crawford,  39  Cal.  662. 
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work  which  it  is  the  duty  of  the  servant  to  perform  is  without  consideration 
and  void.1 

Working  at  Unseasonable  Hours.  —  A  servant  hired  for  a  definite  time  is  not 
bound  to  work  during  unseasonable  hours  unless  his  contract  or  the  nature 
of  his  employment  makes  it  reasonable  that  he  should  do  so.a 

Services  Presumed  to  Be  Covered  by  Salary.  —  All  services  rendered  by  an  employee 
during  the  period  for  which  he  is  employed,  of  a  nature  similar  to  his  regular 
duties,  are  presumed  to  be  paid  for  by  his  salary,3  and  to  recover  extra  pay 
the  servant  must  overcome  this  presumption  by  showing  an  express  agree- 
ment therefor.4 

Voluntary  Performance  of  Extra  Services.  —  Where  a  stipulated  remuneration  has 
been  agreed  upon,  the  servant  has  no  claim  to  additional  remuneration  on  the 
mere  ground  of  performance  of  additional  services.5 

Services  Outside  Scope  of  Employment.  —  A  servant  employed  for  a  term  in  a  par- 
ticular service  has  a  right  to  compensation  for  services  rendered  on  request, 
outside  of  the  sphere  of  his  employment,  although  there  is  no  express  agree- 
ment to  pay  therefor.6 

3.  Time  Lost  by  Servant.  —  The  servant  is  not  entitled  to  recover  for  lost 
time  during  the  period  of  service  unless  there  is  an  agreement  to  that  effect,7 
and  the  burden  is  on  the  servant  to  prove  the  existence  of  such  an  agreement.8 


1.  Promise  to  Pay  Extra  Remuneration.  —  Stilk 
v.  Myrick,  2  Campb.  320;  Harris  v.  Watson, 
Peake  N.  P.  (ed.  1795)  72;  Carrere  v.  Dun, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  18; 
Lamar  v.  Russell,  77  Gi.  307.  See  McCormack 
v.  New  York,  (N.  Y.  Super.  Ct.  Tr.  T.)  14  Misc. 
(N.  Y.)  277.  See  also  the  title  Consideration, 
vol.  6,  p.  752,  753- 

Consideration  to  Support  Promise  of  Additional 
Pay.  —  Raipe  v.  Gorrell,  105  Wis.  636. 

2.  Unseasonable  Hours.  —  Koplitz  v.  Powell, 
56  Wis.  671.  See  also  the  tides  Agency,  vol. 
1,  p  1116;  Eight-hour  La.ws,  vol.  10,  p.  463. 

Sunday.  —  A  servant  is  not  bound  to  work  on 
Sunday,  in  the  absence  of  necessity.  Van 
Winlcle  v.  Satterfield,  58  Ark.  617.  See  Mc- 
Cormack v.  New  York,  (N.  Y.  Super.  Ct.  Tr. 
T.)  14  Misc.  (N.  Y.)  278. 

Prolonging  Service  to  Complete  Particular  Piece 
of  Work. —  Under  an  ordinary  contract  of  hiring 
by  the  day,  the  servant  cannot  be  required  to 
prolong  his  services  in  order  to  complete  any 
particular  piece  of  work  upon  which  he  may 
happen  to  be  employed.  Wyngert  v.  Norlon, 
4  Mich.  286. 

3.  Services  Presumed  to  Be  Paid  for  by  Salary.  — 
Steam  Dredge  No.  1,  87  Fed.  Rep.  760;  Cany 
v.  Halleck,  9  Cal.  198;  Houghton  v.  Kiuleman, 
7  Kan.  App.  207;  New  York  L.  Ins.  Co.  v. 
Goodrich,  74  Mo.  App.  355;  Carrere  v.  Dun, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  18;  Ross 
v.  Hardin,  79  N.  Y.  84;  Moffat  v.  Brooklyn, 
(Brooklyn  Cily  Ct.  Gen.  T.)  1  N.  Y.  Supp.  781. 
See  also  Turnell's  Succession,  34  La.  Ann. 
888;  Forster  v.  Green,  in  Mich.  264;  Leach  v. 
Hannibal,  etc.,  R.  Co.,  86  Mo.  27,  56  Am.  Rep. 
408;  Sidway  v.  South  Park  Com'rs,  120  111.  496. 

Sunday  Work  is  subject  to  the  same  rule,  and 
if  the  servant  performs  work  on  Sunday,  noth- 
ing being  said  as  to  extra  pay,  he  cannot  re- 
cover therefor.  Guthrie  v.  Merrill,  4  Kan.  159; 
Carrere  v.  Dun,  (Supm.  Ct.  App.  T.)  18  Misc. 
(N.  Y.)  18. 

4.  Cany  v.  Halleck,  9  Cal.  198. 

Under  such  agreement  the  servant  may  re- 
cover, though  the  rate  of  remuneration  there- 


for was  not  fixed.  Elliott's  Estate,  15  Mon!g. 
Co.  Rep.  (Pa.)  53. 

5.  Mere  Performance  of  Extra  Service  No  Ground 
for  Extra  Pay.  —  Sanitary  Dist.  v.  Burke,  88 
111.  App.  196;  Schurr  v.  Savigny,  85  Mich. 
144;  McCormack  v.  New  York,  (N.  Y.  Super. 
Ct.  Tr.  T.)  14  Misc.  (N.  Y.)  277;  East  Tennes- 
see, etc.,  R.  Co.  v.  McKnight,  15  Lea  (Tenn.) 
338.  See  also  Davis  v.  Detroit  Boat  Works, 
121  Mich.  261;  McGovern  v.  Western  R.  Co., 
(Supm.  Ct.  Gen.  T.)  28  How.  Pr.  (N.  Y.) 
493- 

6.  Services  Rendered  on  Request.  —  Holder  v. 
Lafayelte,  etc.,  R.  Co.,  71  111.  106,  22  Am.  Rep. 
89;  Cheeney  v.  Lafayette,  etc.,  R.  Co.,  68  111. 
570,  18  Am.  Rep.  584;  Cincinnati,  etc.,  R.  Co. 
v.  Clarkson,  7  Ind.  595;  Pittsburgh,  etc.,  R. 
Co.  v.  Henderson,  g  Ind.  App.  483.  See  also 
Shackelford  v.  New  Orleans,  etc.,  R.  Co.,  37 
Miss.  202. 

Sunday.  —  So  when  a  servant  wotks  on  Sun- 
day, at  his  master's  request,  where  Sunday 
work  is  not  prohibited  by  statute.  Whitcomb 
v.  Gilman,  35  Vt.  298.     Compare  note  3,  supra. 

A  servant  who  contracts,  knowing  that  he 
will  be  required  to  work  on  Sunday,  can  re- 
cover no  extra  pay  therefor.  Robinson  v. 
Webb,  37  111.  App.  569. 

If  there  is  an  agreement  that  no  allowance 
shall  be  made  for  extra  work  the  servant,  in 
order  to  be  entitled  to  recover  therefor,  must 
show  that  the  extra  work  was  expressly 
authorized  by  the  employer.  Duncan  v. 
Miami  County,  ig  Ind.  154. 

7.  No  Recovery  for  Lost  Time  Without  Agree- 
ment. —  Wilson  v.  Smith,  in  Ala.  170;  Hunter 
v.  Waldion,  7  Ala.  753;  Jones  v.  Deyer,  16  Ala. 
224;  McDonald  v.  Montague,  30  Vt.  357.  See 
also  infra,  this  title.  Total  or  Partial  Non- 
performanee  by  Servant  Not  Attributable  to  Fault 
of  Either  Party  —  Resulting  from  Illness  of 
Servant. 

So  as  to  Absence  on  Jury  Duty.  —  Martin  v. 
Victor  Mill,  etc.,  Co.,  19  Nev.  180. 

8.  Wilson  v.  Smith,  in  Ala.  170. 

The  Claim  for  Lost  Time  May  Be  Waived  by  tho 
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If,  however,  the  master  has  received  the  servant  back  after  the  loss  of  time, 
the  servant  is  entitled  to  recover  for  the  time  during  which  he  was  actually 
engaged  in  performance  of  the  service,  and  he  cannot  be  required,  before 
recovery  for  such  services,  to  make  up  the  lost  time.1 

4.  Reduction  of  Compensation.  —  Where  a  servant  is  hired  for  a  definite  term 
at  a  fixed  compensation,  the  master  cannot  reduce  the  compensation  during 
the  term  without  the  servant's  consent.2  If  the  employer  gives  notice  to 
tha  employee  of  the  reduction  of  wages  thereafter  to  be  paid,  and  the  latter 
continues  in  the  service  without  objection,  he  will  be  presumed  to  have 
assented  to  the  new  terms.3 

Reduction  of  Compensation  of  Government  Employee,  — •  Where  the  compensation  of 
an  employee  of  the  state  is  fixed  by  statute,  it  cannot  be  reduced  by  the  state 
officer  under  whom  he  is  employed,  and  the  fact  that  the  employee  takes  for 
a  time  the  reduced  compensation  does  not  estop  him  from  subsequently 
claiming  the  residue.4 

5.  Forfeiture  of  Compensation.  — -  On  the  theory  of  entirety  of  contracts,  the 
servant  forfeits  all  wages  due  by  leaving  before  the  end  of  his  term.5  Some- 
times an  agreement  is  made  b)'  which  a  part  of  the  wages  is  to  be  kept  back 
during  the  term,  and  the  servant  is  to  forfeit  this  part  if  he  does  not  remain 
until  the  end  of  the  contract  period.6  Leaving  at  the  end  of  the  term  with- 
out giving  a  stipulated  notice  has  been  held  to  forfeit  all  wages  due,  where 
this  was  so  provided  in  the  contract ;  7  but  there  is  authority  for  holding  such 
a  provision  void  as  unreasonable  forfeiture.8  Provisions  of  this  character 
have  no  application  when  the  servant  leaves  for  good  cause.9 

Forfeiture  for  Improper  Conduct. —  It  has  been  held  that  a  provision  for  the 


Master. —  Dickinson  v.  Norwegian  Plow  Co., 
ioi  Wis.  157. 

Payment  without  deduction  waives  the  em- 
ployer's claim  to  retain  for  lost  time.  Raipe 
v.  Gorrell,  105  Wis.  636. 

1.  Recovery  for  Services  Actually  Performed 
Permissible.  —  Harris  v.  Holmes,  30  Vt.  352; 
Bast  v.  Bvrne,  51  Wis.  531,  37  Am.  Rep.  841. 

2.  No  Reduction  of  Wages  Without  Servant's 
Consent. —  Hackman  v.  Flory,  16  Pa.  St.  196; 
Martin  v.  Victor  Mill,  etc.,  Co.,  19  Nev.  180; 
Whitmarsh  v.  Liitlefield,  46  Hun  (N.  Y.) 
418. 

So  in  Contract  of  Hiring  from  Month  to  Month. 

—  Paulsen  -'.  Schultz,  85  Cal.  540. 

Or  from  Year  to  Year.  —  Crane  Bros.  Mfg.  Co. 
v.  Adams,  142  111.  125. 

Reduction  of  Traveling  Expenses.  —  Where  the 
contract  for  services  fixes  a  definite  salary  and 
traveling  expenses,  the  reduction  of  Iraveling 
expenses  is  a  change  in  the  original  contract 
and  can  be  made  only  by  the  assent  of  both 
parlies.    Walk?r  v.  Grant,  40  111.  App.  359. 

3.  Presumption  of  Assent  to  Reduction.  —  Shade 
v.  Sisson  Mill,  etc.,  Co.,  115  Cal.  370;  Crane 
Bros.  Mfg.  Co.  v.  Adams,  142  111.  125;  Spicer 
v.  Earl,  41  Mich.  191,  32  Am.  Rep.  152; 
O'Brien  v.  New  York,  28  Hun  (N.  Y.)  250; 
Monroe  v.  New  York,  28  Hun  (N.  Y.)  258; 
Osborn  v.  Presser,  8  Pa.  Dist.  271.  See  also 
Jennings  v.  Prudential  Ins.  Co.,  (Supm.  Ct. 
App.  T.)  18  Misc.  (N.  Y.)  470. 

Waiver  of  Right  to  Original  Compensation  a 
Question  for  Jury.  —  American  Lamp,  etc.,  Co. 
v.  Baldwin,  5  Ohio  Cir.  Dec.  228. 

4.  Compensation  Fixed  by  Statute.  —  Golds- 
borough  v.  U.  S.,  Taney  (U.  S.)  80;  Clark  v. 
State,  142  N.  Y.  101;  Kehn  v.  State,  g3  N.  Y. 
291;  Riley  v.  New  York,  96  N.  Y.  331 ;  Emmitt 
v.  New  York,  128  N.  Y.  117. 


Constitutional  Prohibitions  on  Reduction  of  Sal 
ary  During  Term.  —  See  Montague  v.  Massey, 
76  Va.  307,  and  the  title  Public  Officers. 

5.  See  infra,  this  title,  Abandonment  of 
Contract  by  Servant. 

6.  Such  Agreement  Enforceable.  —  Walls  v. 
Coleman,  (Supm.  Ct.  Gen.  T.)  34  N.  Y.  St. 
Rep.  282. 

Discharge  for  Cause  Is  Equivalent  to  Abandon- 
ment, and  forfeits  retained  wages.  Hunting- 
ton v.  Clafiin,  10  Bosw.  (N.  Y.)  262,  affirmed  38 
N.  Y.  182.  See  also  Allen  v.  Aylesworth,  58 
N.  J.  Eq.  349. 

7.  Forfeiture  for  Failure  to  Notify  of  Leaving.  — 
Naylor  v.  Fall  River  Iron  Works  Co.,  118 
Mass.  317;  Martineau  v.  Fontaine,  4  Rev. 
Leg.  74. 

An  Offer  to  Return  to  Work  does  not  entitle  a 

servant  to  recover  wages  so  forfeited.  Ten- 
nessee Mfg.  Co.  v.  James,  91  Tenn.  154,  30 
Am.  St.  Rep.  865. 

Liability  for  Damages.  —  When  one  enters  the 
service  of  a  master  for  an  indefinite  time, 
knowing  the  existence  of  a  rule  among  the 
employees  of  the  master  that  notice  must  be 
given  before  leaving,  he  does  not  forfeit  his 
wages  by  leaving  without  notice,  but  is  liable 
to  the  master  for  damages.  Hunt  v.  Otis  Co., 
4  Met.  (Mass.)  464. 

8.  Schrimpf  v.  Tennessee  Mfg.  Co.,  86  Tenn. 
219. 

Aliter  where  the  stipulation  was  for  the  for- 
feiture of  a  certain  amount  as  liquidated  dam- 
ages, out  of  the  wages  due.  Tennessee  Mfg. 
Co.  v.  James,  91  Tenn.  154,  30  An?.  St.  Rep. 

865. 

9.  When  Provisions  for  Forfeiture  Not  Applica- 
ble. —  Schietenger  v.  Bridgeport  Knife  Co.,  54 
Conn.  65;  Tennessee  Mfg.  Co.  v.  James,  91 
Tenn.  154,  30  Am.  St.  Rep.  865. 

20  Volume  XX. 


Wages  or  Compensation. 


MASTER  AND  SERVANT. 


Time  of  Payment. 


forfeiture  of  wages  for  misconduct  or  negligently  causing  damage  to  the 
employer,  must  be  strictly  construed  as  against  the  employer.1 

Waiver  of  Forfeiture.  —  Although  a  servant  may  have  forfeited  his  right  to 
wages  by  leaving  before  the  end  of  the  term,  the  master  may  waive  the  for- 
feiture by  agreeing  to  pay  him  for  his  labor  at  the  rate  he  would  have  received 
if  he  had  labored  until  the  end  of  the  term.2 

6.  Time  and  Mode  of  Payment  —  a.  In  General.  —  Where  a  contra-ct  of 
hiring  is  for  a  definite  term,  and  nothing  is  said  as  to  the  lime  of  payment, 
the  law  will  fix  it  as  of  the  completion  of  the  term  of  hiring.3  Where,  how- 
ever, wages  are  by  express  stipulation  payable  at  stated  periods  during  the 
term,  the  wages  for  any  period  are  due  and  payable  immediately  on  comple- 
tion thereof.'* 

b.  Statutory  Regulations  —  Time  of  Payment.  —  In  a  number  of  jurisdic- 
tions statutes  have  been  enacted  requiring  employers,  or  certain  classes  of 
employers,  to  pay  their  servants  at  stated  times.  The  constitutionality  of  this 
legislation  has  been  frequently  attacked,  and  it  has  sometimes  been  held  uncon- 
stitutional as  class  legislation.5  Other  statutes  of  a  similar  scope  have  been 
upheld.6  A  regulation  that  wages  shall  be  paid  "  without  abatement  or 
deduction  "  means  without  discount  on  account  of  the  payment  thereof  before 

8  Cush.  (Mass.)  367,  holding,  also,  that  a  neg- 
lect to  demand  wages  as  they  became  due  was 
no  waiver  of  a  right  to  do  so. 

Effect  of  Appointment  of  Receiver.  ■ —  When 
wages  are  payable  monthly,  and  a  receiver  is 
appointed  during  a  month,  the  wages  for  the 
part  of  the  month  then  past  become  due.  In 
re  Sheets  Lumber  Co.,  52  La.  Ann.  1337. 

5.  Statutes  Held  Unconstitutional —  Illinois.  — 
A  law  requiring  all  corporations  organized  for 
pecuniary  profit  to  pay  their  laborers  weekly 
was  held  void  and  unconstitutional,  as  depriv- 
ing such  corporations  of  liberty  and  property 
without  due  process  of  law.  Braceville  Coal 
Co.  v.  People,  147  111.  66,  37  Am.  St.  Rep.  206. 
See  also  the  title  Due  Process  of  Law,  vol. 


1.  Strict  Construction  of  Provisions  Necessary. 
—  Chicago  City  R.  Co.  v.  Blanchard,  35  111. 
App.  485. 

The  employer  cannot  arbitrarily  terminate 
the  contract  and  claim  the  forfeiture.  Adams- 
Smith  Co.  t.  Haywood,  52  Neb.  79. 

2.  Agreement  to  Pay  for  Services  Performed.  — 
Seaver  v.  Morse,  20  Vt.  620;  Patnote  v.  Sanders, 
41  Vt.  66,  98  Am.  Dec.  564;  Boyle  v.  Parker, 
46  Vt.  343. 

Consideration  is  necessary  to  support  a  prom- 
ise to  pay  wages  forfeited.  Rice  v.  Dvvight,  2 
Cush.  (Mass.)  80. 

This  is  denied  in  Vermont.  Cahill  v.  Patter- 
son, 30  Vt.  592. 

Slight  evidence  of  assent  or  agreement  is 
slid  to  be  necessary  in  cases  of  this  character. 
Hogan  v.  Titlow,  14  Cal.  255. 

An  Offer  to  Pay  Wages  Due  Conditioned  on  a 
Reduction  for  Breach  on  the  part  of  the  servant, 
if  unaccepted  by  the  servant,  is  not  a  waiver. 
Monell  v.  Burns,  4  Den.  (N.  Y.)  121. 

Failure  to  Discharge  a  Servant  Immediately  on 
discovering  his  misconduct  has  been  held  not 
to  amount  to  a  waiver  of  a  forfeiture  of  wages 
kept  back  under  an  agreement  for  forfeiture 
for  misconduct.  Huntington  v.  Claflin,  10 
Bosw.  (N.  Y.)  262,  affirmed  38  N.  Y.  182. 

Where  There  Are  Several  Acts  of  Misconduct, 
failure  to  discharge  in  the  first  instance  is  no: 
a  waiver.  Van  Vleet  v.  Hayes,  56  Ark.  128; 
Hunter  v.  Gibson,  3  Rich.  L.  (S.  Car.)  161. 

3.  Time  of  Payment  Not  Fixed.  —  De  Lappe  v. 
Sullivan,  7  Colo.  182;  Davis  v.  Maxwell,  12 
Met.  (Mass.)  286;  Isaacs  v.  McAndrew,  1 
Mo:it.  437;  M'Millan  v.  Vanderlip,  12  Johns. 
(M.  Y.)  165,  7  Am.  Dec.  299;  Brown  v.  Kim- 
ball, 12  Vt.  617;  Jennings  v.  Lyons,  39  Wis. 
553.  20  Am.  Rep.  57. 

Where  a  contract  provides  that  the  employee 
is  to  sell  goods  to  a  certain  amount  in  a  year, 
at  a  designated  salary,  with  commission  on 
goods  sold  in  excess  of  the  amount  designated, 
nothing  being  said  as  to  time  of  payment,  the 
inference  is  that  payment  is  to  be  made  on 
completion  of  sales  to  the  amount  designated. 
Reynolds  v.  Reeder,  104  Mich.  265. 

4.  Time  of  Payment  Fixed.  —  White  v.  Atkins, 


10,  pp.  302,  303. 

Pennsylvania.  ■ — A  statute  requiring  mining 
and  manufacturing  corporations  to  pay  wages 
semi-monthly  has  been  held  unconstitutional, 
as  interfering  with  the  right  of  freedom  of 
contract.  Bauer  v.  Reynolds,  14  Pa.  Co.  Cl. 
497.    See  also  Liberty,  vol.  18,  p.  1124,  note  3. 

Texas.  —  A  statute  requiring  railroads  to 
settle  within  fifteen  days  after  wages  due  and 
owing  was  held  unconstitutional,  as  class 
legislation.  San  Antonio,  etc.,  R.  Co.  v. 
Wilson,  4  Tex.  App.  Civ.  Cas.,  §  323.  See  also 
the  title  Civil.  Rights,  vol.  6,  p.  78.- 

6.  Statutes  Held  Constitutional  —  Arkansas.  — 
A  statute  requiring  railroad  companies  and 
contractors  for  railroads  10  pay  their  em- 
ployees in  full  on  the  day  of  their  discharge  is 
constitutional  as  to  railroads,  as  within  the 
reserved  power  of  the  constitution  to  alter  cor- 
poration charters,  and  does  not  violate  the  Four- 
teenth Amendment,  St.  Louis,  etc.,  R.  Co.  v. 
Paul,  173  U.  S.  405,  affirming  64  Ark.  83;  but 
otherwise  as  to  individuals,  Leep  v.  St.  Louis, 
etc.,  R.  Co.,  58  Ark.  408,  41  Am.  St.  Rep.  109. 

Indiana.  —  In  Terre  Haute,  etc.,  R.  Co.  1. 
Baker,  4  Ind.  App.  66,  122  Ind.  433,  a  statute 
requiring  monthly  payments  to  employees 
was  applied  without  discussion  to  a  railroad. 

Massaehusetts.  —  A  statute  requiring  manu- 
factories, whether  corporations,  partnerships, 
or  individuals,  to  make  weekly  payments  is 
constitutional  under  the  grant  of  power  to  the 
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they  were  due  under  the  contract,  and  does  not  prevent  the  employer  from 
offsetting  any  damages  sustained  by  the  employee's  failure  to  perform  his 
contract.1  Where  a  statute  provides  and  fixes  a  penalty  for  each  day  that 
wages  shall  be  withheld  from  an  employee  after  ten  days  from  demand  made, 
recovery  can  be  had  only  of  the  penalty  accrued  at  the  time  of  the  commence- 
ment of  the  suit.3 

Payment  in  Money.  - —  Statutes  requiring  payments  in  money  and  forbidding  the 
issuance  of  tickets  or  checks  redeemable  by  the  master  in  goods  or  "  truck  ' 
are  treated  elsewhere.3 

Payment  by  Weight  of  Coal  Mined.  —  Statutes  sometimes  provide  that  coal  mined 
and  paid  for  by  weight  shall  be  weighed  in  the  cars  in  which  it  is  removed 
from  the  mine,  and  paid  for  according  to  such  weight.  The  courts  have 
differed  as  to  the  constitutionality  of  such  statutes.4 

7.  Defenses  and  Set-offs  in  Actions  for  Wages.  —  In  actions  by  servants 
to  recover  wages,  it  has  been  held  that  the  master  may  show  by  way  of 
set-off  or  defense  to  a  servant's  claim,  injuries  to  his  property  5  or  business 
caused  by  the  servant's  negligence  or  misconduct;6  false  and  fraudulent 
representations  by  the  servant  as  to  his  qualifications,  whereby  he  induced 
the  master  to  employ  him;  7  lack  of  diligence  by  the  servant  in  performance 
of  his  duties;8  failure  of  performance  of  the  contract  of  hiring;  9  or  medical 

Watson  v.  Thomson,  2  Montreal  Leg.  N.  387, 
3  Montreal  Leg.  N.  203. 

That  the  Servant  Retained  Moneys  for  Which 
He  Should  Have  Accounted  to  His  Master,  will, 
where  the  servant  sues  for  wages  after  his 
term  of  service  is  complete,  reduce  his  recovery 
where  the  retention  was  merely  negligent  or 
mistaken,  but  will  be  a  complete  bar  where  it 
resulted  from  dishonesty  seriously  affecting 
the  master's  business.  Turner  v.  Kouwen- 
hoven,  100  N.  Y.  115,  affirming  29  Hun  (N.  Y.) 
232. 

6.  Injuries  to  Business.  —  Faikner  v.  Behr,  75 
Ga.  671.  Aliter,  where  the  amount  represent- 
ing the  loss  has  been  charged  to  and  paid  by  a 
superior  servant.  Georgia  R.  Co.  v.  Gouedy, 
in  Ga.  310. 

Evidence  of  Injuries  to  Business.  —  See  Ecke- 
lund  v.  Talbot,  80  Iowa  569. 

Ead  Conduct  Resulting  in  Loss  of  Customers 
may  be  shown  by  way  of  recoupment  for 
wages.    Newman  r.  Reagan,  63  Ga.  755. 

7.  Fraudulent  Eepresentations  Inducing  Em- 
ployment.—  Connor  v.  Lasseter,  98  Ga.  708. 

Obtaining  Employment  under  Assumed  Name, 
no  injury  resulting,  is  no  bar  to  an  action  for 
wages.  Foley  v.  Western  New  York,  etc.,  R. 
Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  46  N.  Y.  St. 
Rep.  680. 

8.  Lack  of  Diligence.  —  Alberts  v.  Stearns,  50 

Mich.  349. 

Otherwise  as  to  mere  want  of  success  with- 
out fault.  Bloom  v.  P.  Cox  Shoe  Mfg.  Co., 
154  N.  Y.  711. 

That  the  Servant  Occupied  Conflicting  Positions 
(as  contractor  on  a  building  and  superintend- 
ent of  its  erection)  constitutes  no  defense  in  an 
action  brought  for  wages.  Shaw  v.  Andrews, 
9  Cal.  73.  See  the  title  Agency,  vol.  r,  p. 
ic-75- 

Bringing  an  Action  Against  the  Master  does  not 
defeat  a  recovery  for  services  afterwards  ren- 
dered with  the  master's  knowledge.  Glendale 
Fruit  Co.  v.  Hirst,  (Ariz.  1899)  59  Pac.  Rep.  103. 

9.  Nonperformance.  —  Blodgett  v.  Berlin  Mills 
Co.,  52  N.  H.  215. 
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legislature  in  the  constitution,  and  as  an  exer- 
cise of  the  police  power.  Opinion  of  Justices, 
163  Mass.  589;  Com.  v.  Dunn,  170  Mass. 
140. 

Rhode  Island.  —  A  statute  requiring  certain 
classes  of  corporations  to  pay  once  a  week  is 
constitutional,  as  an  exercise  of  the  reserved 
right  to  amend  corporation  charters.  State  v. 
Brown,  etc.,  Mfg.  Co.,  18  R.  I.  16. 

1.  Right  of  Set-off,  How  Affected  by  Statutes.  — 
Leep  v.  St.  Louis,  etc.,  R.  Co.,  58  Ark.  407,  41 
Am.  St.  Rep.  109.  See  also  Welliver  v.  Fox, 
4  Pa.  Dist.  197. 

2.  Amount  Recoverable  as  Penalty.  —  Terre 
Haule,  etc.,  R.  Co.  v.  Baker,  122  Ind.  433. 

3.  See  the  title  Store  Order  Acts. 

4.  Illinois  Statute  Held  Unconstitutional.  — 
Milleit  v.  People,  117  111.  294,  57  Am.  Rep. 
869;  Ramsey  v.  People,  142  111.  380;  Harding 
v.  People,  160  111.  459,  52  Am.  St.  Rep.  344. 
See  also  the  title  Due  Process  of  Law,  vol.  10, 
p.  303,  nole  2. 

West  Virginia  Statute  Held  Constitutional.  — 
State  v.  Peel  Splint  Coal,  etc.,  Co.,  36  W.  Va. 
802. 

The  Indiana  Statute  contained  a  proviso  that 
ii  should  not  be  so  construed  as  to  compel  pay- 
ment for  impurities  loaded  in  the  coal.  In 
Martin  v.  State,  143  Ind.  545,  it  was  held  that 
weighing  after  screening  was  not  a  violation 
of  the  act,  as  it  was  the  only  way  to  avoid 
paying  for  impurities.  See  also  State  v.  Pasco, 
153  Ind.  214. 

5.  Injuries  to  Property. —  Mobile,  etc.,  R.  Co. 
v.  Clanton,  59  Ala.  392,  31  Am.  Rep.  15; 
Gilson  v.  Collins,  66  111.  136;  Harlan  v.  St. 
Paul,  etc.,  R.  Co.,  31  Minn.  427;  Eaton  -o. 
Woolly,  2S  Wis.  628;  Dansereau  v.  James,  4 
Rev.  Leg.  387.  See  also  Hartman  v.  Rogers, 
69  Cal.  643;  Patterson  v.  Worrell,  (La.  1888)4 
So.  Rep.  308;  and  generally  the  title  Set-off, 
Recoupment,  and  Counterclaim. 

Consideration.  —  Loss  of  property  due  to  a 
servant's  negligence  is  condoned  by  retaining 
the  servant  and  paying  wages  as  theretofore, 
and  is  no  defense  to  an  action  for  wages. 
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by  Servant. 


care  and  attendance  furnished  to  the  servant  by  the  master  under  an  agree- 
ment that  the  charges  therefor  might  be  retained  out  of  the  servant's  wages.1 
An  order  for  wages  given  by  the  servant  to  the  master  in  favor  of  a  third 
person,  but  never  acted  on,  is  no  defense.2 

Statute  of  Limitations.  —  Where  a  servant  is  continuously  employed  during  a 
series  of  years  under  a  contract  which  makes  no  provision  as  to  time  of  pay- 
ment, but  the  master  makes  payments  to  him  each  year,  of  which  the  master 
keeps  an  account,  it  will  be  presumed  that  these  payments  were  made  on  the 
entire  balance  due,  and  any  payment  takes  the  entire  balance  out  of  the 
operation  of  the  statute  of  limitations.3 

Shortening  Period  of  Limitations  by  Agreement.  —  Parties  to  a  contract  of  hiring 
may  provide  for  a  shorter  limitation  to  actions  than  that  fixed  by  the  general 
statute  of  limitations.4 

VIII.  Termination  of  Contract  by  Mutual  Consent.  —  Contracts  of 
employment  for  a  definite  period  are  terminable  before  the  expiration  thereof 
by  mutual  agreement  or  consent,  and  this  agreement  or  consent  may  be  either 
expressed  or  implied.5  In  such  a  case  the  servant  may  recover  his  wages  or 
salary  pro  rata.® 

IX.  Termination  of  Contract  by  Expiration  of  Term.  —  Where  the 
contract  of  service  is  for  a  definite  term,  it  is  incumbent  upon  the  servant,  in 
order  to  support  a  recovery  for  services  rendered  after  the  term  expired,  to 
show  that  he  performed  services  during  that  time  under  a  contract  either 
expressed  or  implied.7 

X.  Abandonment  of  Contract  by  Servant  —  1.  Grounds  for  Abandoning 
Contract  —  Grounds  Held  to  Justify  Abandonment.  —  Any  act  on  the  part  of  the  mas- 
ter which  necessarily  prevents  the  performance  of  the  service  contemplated 
by  the  contract  will  justify  the  servant  in  abandoning  it.8  Other  grounds 
justifying  abandonment  are,  that  the  master  refuses  to  make  payment  for  serv- 
ices rendered  as  contemplated  by  the  contract;  9  that  he  reduces  the  servant's 

1.  Charges  for  Medical  Attendance. —  Louis-  5.  Termination  by  Consent. — Gartlan  v.  Searle, 
ville,  etc.,  R.  Co.  v.  Kennedy,  90  Tenn.  185.  (Marine  Ct.  Tr.  T.)  1  Cily  Ct.  (N.  Y.)  349; 

2.  Order  to  Master  to  Pay  Wages  to  Third  Per-  Boyle  v.  Parker,  46  Vt.  343;  Rogers  v.  Steele, 
son.  —  C.  L.  Pritchard  Mfg.  Co.  v.  Hartney,  68  24  Vt.  513. 

111.  App.  336.    See  also  the  title  Assignments,  6.  Recovery  of  Wages.  — ■  Lamburn  v.  Cruden, 

vol.  2,  p.  1007.  2  M.  &  G.  253,  40  E.  C.  L.  358;  Thomas  v. 

3.  Limitation  of  Action.  —  Smith  v.  Velie,  60  Williams,  1  Ad.  &  El.  685,  28  E.  C.  L.  180,  3 
N.  Y.  io5.  See  generally  the  titles  Appliga-  N.  &  M.  545;  White  v.  Gray,  4  111.  App.  228; 
tion  of  Payments,  vol.  2,  p.  433;  Limitation  Bovvdish  v.  Briggs,  5  N.  Y.  App.  Div.  592; 
of  Actions,  vol.  19,  p.  136.  Patnote  v.  Sanders,  41  Vt.  66,  98  Am.  Dec. 

Where  No  Payments  Have  Been  Made  Within  564.     See  also  Vanuxem  v.  Bostvvick.  (Pa. 

the  Statutory  Period  under  an  arrangement  ol  1887)  7  All.  Rep.  598;  Schnuth  v.  Aber,  13  Pa. 

this  character,  the  statute  runs,  and  the  re-  Super.  Ct.  174. 

covery  for  wages  prior  to  such  period  is  barred.  He  cannot  recover  wages  for  the  full  term 

Matter  of  Gardner,  103  N.  Y.  533,  53  Am.  Rep.  as  upon  a  wrongful  discharge.  Grannemann 

768.  v.  Kloepper,  24  111.  App.  277;  Southmayd  v. 

When  Service  Is  Continuous.  —  Where  a  break  Watertown  F.  Ins.  Co.,  47  Wis.  517. 

of  two  years  has  occurred  in  the  relation  be-  The  Master  Is  Not  Entitled  to  Damages  for  a 

tween  the  master  and  servant  the  services  Breach  of  the  contract,  where  it  is  terminated 

cannot  be  regarded  as  continuous.    Gavin  v.  by  mutual  consent.    Boyle  v.  Parker,  46  Vt. 

Bischoff,  80  Iowa  605.  343;  Patnote  v.  Sanders,  41  Vt.  66,  98  Am. 

Where  the  Contract  Does  Not  Specify  the  Term  Dec.  564. 

of  Service  or  the  times  of  payment,  and  the  7.  Ewing  v.  Janson,  57  Ark.  237.    See  supra, 

service  continues  until  the  employer's  death,  this  title,  Duration  of  Contract  of  Hiring  — 

the  services  are  continuous,  and  the  statute  Effect  of   Continuing    in    Employment  After 

does  not  run  until  they  are  ended.    Grisham  v.  Termination  of  Contract. 

Lee,  61  Kan.  533.  8.  Acts  of  Master  Preventing  Performance. — 

4.  Better  v.  Prudential  Ins.  Co.,  16  Daly  (N.  Wright  ■v.  Haskell,  45  Me.  489;  Bowdish  v. 
Y.)  344.  Briggs,  5    N.  Y.  App.  Div.  592.    See  also 

Premature  Action.  —  Where  the  contract  pro-  Keyser  v.  Rehberg,  16  Mont.  331;  Erving  v. 

vides  that  if  the  servant  is  discharged  wages  Ingram,  24  N.  J.  L.  520. 

due  him  shall  not  be  paid  until  the  next  pay  Failure  to  Furnish  Materials  and  Appliances  is 

day,  a  suit  by  the  servant  who  is  discharged,  such  an  act.     Hammer  v.  Breidenbach,  31 

"brought  before  the  day  named,  is  premature.  Mo.  49. 

The  Columbus,  43  Fed.  Rep.  686.  9.  Refusal  to  Pay  for  Services. —  Dobbins  v. 
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salary  daring  the  term  of  the  employment;1  that  he  denies  the  servant's 
rights  under  the  contract  and  attempts  to  rescind  it;  3  or  that  he  commits  a 
battery  upon  the  servant.3 

Grounds  Held  Not  to  Justify  Abandonment  are,  the  use  of  harsh  language  or  angry 
words  by  the  master,  or  faultfinding,  not  calculated  to  impair  the  reasonable 
comfort  of  the  servant  ;  4  the  mere  belief  of  the  servant  that  the  term  of 
service  is  ended,  when  in  fact  it  is  not  ended;5  the  employment  of  the 
servant,  with  his  own  consent,  upon  work  not  contemplated  in  the  contract 
of  hiring;6  difficulty  or  disagreement  of  the  servant  with  a  fellow-seivant ;  7 
a  violation,  on  the  part  of  the  master,  of  another  contract,  such  contract  hav- 
ing no  connection  with  the  contract  of  service;8  or  that  the  servant  was  dis- 
charged for  acting  in  compliance  with  the  orders  of  a  trade-union  instead  of 
those  of  his  master.9 

The  Burden  of  Proving  Justifiable  Cause  for  leaving  the  service  is  on  the  servant,1" 
and  the  sufficiency  of  such  grounds  is  usually  a  question  for  the  jury.11 

2.  Rights  of  Servant  "Who  Has  Abandoned  Contract  Without  Cause  —  a.  Where 
CONTRACT  IS  ENTIRE  —  No  Recovery  Allowed.  — According  to  the  weight  of 
authority,  where  the  hiring  is  for  a  definite  time  under  an  entire  contract, 
and  the  servant  abandons  it  before  completion  of  the  term  of  service,  without 
just  cause  or  excuse  and  without  the  master's  consent,  he  is  not  entitled  to 
recover  anything  for  the  services  which  he  did  perform.13 


Higgins,  78  111.  440;  Central  Military  Tract  R. 
Co.  v.  Spurck,  24  111.  587;  Weber  v.  Union 
Mut.  L.  Ins.  Co.,  5  Mo.  App.  51;  Bowdish  v. 
Briggs,  5  N.  Y.  App.  Div.  592. 

Failure  to  Make  Payment  at  Other  than  Regular 
Place  of  Business  does  not  justify  an  abandon- 
ment.   Dockham  v.  Smith,  113  Mass.  322. 

1.  Schietenger  v.  Bridgeport  Knife  Co.,  54 
Conn.  64. 

2.  Hartman  v.  Rogers,  69  Cal.  G43. 
Request  to  Perform  Unreasonable  Services  does 

not  justify  abandonment.  Koplitz  v.  Powell, 
56  Wis.  671. 

3.  Battery.  —  Maltbews  v.  Terry,  10  Conn. 
457.  Compare  Morgan  v.  Shelton.  28  La.  Ann. 
822,  in  which  it  was  held  that  the  fact  that  the 
employer,  in  a  quarrel  not  connected  with  the 
service,  struck  the  servant  and  knocked  him 
down,  was  not  sufficient  ground  for  abandon- 
ing the  contract. 

Assault.  —  If  the  master  puts  the  servant  in 
fear  of  violence  by  a  threatening  demonstra- 
tion, the  servant,  it  has  been  held,  will  be 
justified  in  leaving  the  service.  Bishop  v. 
Ranney,  59  Vt.  316. 

Assault  on  Servant's  Child  by  Third  Person  Not 
Ground  for  Abandonment.  —  Mather  v.  Brokaw, 
43  V.  J.  L.  587. 

An  Attempted  Seduction  of  the  servant  by  a 
member  of  a  family  other  than  that  of  ihe 
master,  living  in  the  same  house,  has  been 
held  to  be  sufficient  ground  for  abandonment. 
Patterson  v.  Gage,  23  Vt.  55S,  56  Am.  Dec.  96. 

4.  Faultfinding  of  Master.  —  Marsh  v.  Rules- 
son,  1  Wend.  (N.  Y.)  514:  Forsyth  v.  Hastings, 
27  Vt.  646;  Bishop  v.  Ranney,  59  Vt.  316.  See 
also  Brown  v.  Kimball,  12  Vt.  617. 

Specific  Acts  of  Abuse  Must  Be  Shown  to  justify 
abandonment.    CoJy  v.  Raynaud,  1  Colo.  273. 

Bad  Treatment  of  Servant  When  a  Member  of 
Master's  Family. — -It  is  incumbent  upon  the 
master  to  see  that  his  servant  is  reasonably 
well  treated  when  a  member  of  his  family,  and 
his  failure  to  do  so  may  be  sufficient  cause  for 


his  seivant's  leaving  his  employ.  One  v. 
McLean,  67  Wis.  242. 

5.  Winn  v.  Southgate,  17  Vt.  355. 

6.  Mullen  v.  Gilkincon,  iq  Vt.  503. 

7.  Aaron  v.  Moore,  34  Mo.  79;  Mullen  v. 
Gilkinson,  19  Vt.  503. 

8.  Stix  v.  Roulston,  88  Ga.  743. 

9.  World's  Columbian  Exposition  v.  Liese- 
gang,  57  111.  App.  594. 

10.  Burden  of  Proof.— Griffin  v.  Kaerricher,  29 
111.  App.  162;  Erving  v.  Ingram,  24  N.  J.  L. 
520. 

11.  Sufficiency  of  Grounds  a  Question  of  Fact.  — 

Ellison  v.  Jones,  (Supm.  Cl.  Gen.  T.)  39  N.  Y. 
St.  Rep.  948;  Brown  v.  Kimball,  12  Vt.  617. 

12.  No  Recovery  Permissible  When  Servant 
Abandons  Contract  Without  Cause —  Alabama.  — 
Hawkins  v.  Gilbert,  19  Ala.  54. 

Arkansas.  —  Hibbard  v.  Kirby,  38  Ark.  102. 
Connecticut.  —  See  Cob  urn  v.  Hartford,  38 
Conn.  290. 

Illinois.  —  Eveland  v.  Van  Dyke,  7S  111.  App. 
410;  Thrift  v.  Payne,  71  111.  408;  American 
Pub.  House  v.  Wilson,  63  111.  App.  413;  Curlee 
v.  Reiger,  45  111.  App.  544;  lllingsworth  v. 
Slorson,  19  111.  App.  612. 

Louisiana.  —  Baitell  v.  Lallande,  23  La. 
Ann.  318. 

Maine.  —  See  Veazir  -•.  Bangor,  51  Me.  509. 

Maryland.  —  Dugan  v.  Andeison,  36  Md.  567, 
11  Am.  Rep.  509. 

Minnesota.  —  Peterson  j'.  Mayer.  46  Minn. 
468;  Kohn  e\  Fandel,  29  Minn.  470. 

Mississippi.  —  Butt  v.  Williams,  (Miss.  1S94) 
15  So.  Rep.  130;  Timberlake  v.  Thayer,  71 
Miss.  279.  See  also  Wooten  v.  Read,  2  Smed. 
&  M.  (Miss.)  585. 

Missouri. — Downs  v.  Smit,  15  Mo.  App. 
583;  Gruetzner  v.  Aude  Furniture  Co.,  2S  Mo. 
App.  263;  Hanel  Freund,  17  Mo.  App.  618; 
Banse  v.  Tate,  62  Mo.  App.  150;  Blanton  v. 
King,  73  Mo.  App.  148;  Earp  v.  Tyler,  73  Mo. 
617;  Posey  v.  Garth,  7  Mo.  94,  37  Am.  Dec. 
183. 
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Minority  Rule  — Recovery  Less  Damages.  —  The  rule  in  a  number  of  jurisdictions 
seems  to  be  that  the  servant,  notwithstanding  he  has  wilfully  abandoned, 
during  the  term,  an  entire  contract  of  hiring,  may  nevertheless  recover  on  a 
quantum  meruit  the  reasonable  value  of  the  services  performed,  less  the  dam- 
ages sustained  by  the  master  by  reason  of  partial  nonperformance.1 

b.  Where  Contract  Is  Severable.  —  Where  the  contract  is  severable 
the  servant,  although  he  has  wrongfully  abandoned  the  contract  or  has  been 
discharged  for  cause,  mav  recover  instalments  of  wages  due  him  under  the 
contract  at  the  time  of  his  abandonment  or  discharge.8 

c.  What  Contracts  Are  Entire  or  Severable.  —  The  general  subject 
of  entire  and  severable  contracts  has  been  treated  under  another  title.3 

There  Is  an  Entire  Contract  where  one  agrees  for  a  fixed  sum  to  serve  for  a 
certain  term,  as  a  year  or  month,  and  wages  are  not  to  be  paid  until  the  end 
of  the  term ; 4  or  where  nothing  is  said  as  to  the  time  of  payment,  for  then  it 
is  presumed  that  payment  is  to  be  made  at  the  end  of  the  term.5    If  nothing 


Montana.  —  Isaacs  v.  McAndrevv,  i  Mont. 
437- 

New  Jersey.  —  Mather  v.  Brokaw,  43  N.  J. 
L.  587;  Erving  v.  Ingram,  24  N.  J.  L.  520. 

New  York.  —  Cunningham  v.  Morrell,  10 
Johns.  (N.  Y.)  203,  6  Am.  Dec.  332;  Monell  v. 
Burns,  4  Den.  (N.Y.)  121;  Goldstein  v.  White, 
(C.  PI.  Gen.  T.)  16  N.  Y.  Supp.  860;  Lanlry  v. 
Parks,  8  Cow.  (N.  Y.)  63. 

North  Carolina.  —  Thigpen  v,  Leigh,  93  N. 
Car.  47;  Chamblee  v.  Baker,  95  N.  Car.  98; 
N'bletl  v.  Herring,  4  Jones  £..(49  N.  Car.) 
262. 

Ohio. — Stein  v.  Steamboat  Prairie  Rose,  17 
Ohio  St.  472,  93  Am.  Dec.  631. 

Pennsylvania.  —  Shaw  v.  Lewiston,  etc., 
Turnpike  Co.,  2  P.  &  W.  (Pa.)  454. 

Tennessee.  —  Hughes  v.  Cannon,  I  Sneed 
(Tenn.)  622;  Jones  v.  Jones,  2  Swan  (Tenn.) 
607. 

Vermont.- — Winn  v.  Southgate,  17  Vt.  355; 
Cahill  v.  Patterson,  30  Vt.  592;  Hair  v.  Bell, 
6Vt.35- 

Wisconsin.  — Jennings  v.  Lyons,  39  Wis.  553, 
20  Am.  Rep.  57;  Lee  v.  Merrick,  8  Wis.  229; 
Koplitz  v.  Powell,  56  Wis.  671;  McDonald  v. 
Bryant,  73  Wis.  20. 

Canada.  —  Blake  v.  Shaw,  10  U.  C.  Q.  B. 
180;  McPherson  v.  Stevens,  12  Montreal  Leg. 
N.  203;  Nixon  v.  Darling,  27  L.  C.  Jur.  78; 
Mondor  v.  Pesant,  4  Rev.  Leg.  3S2;  Nadon  v. 
Ollivon,  15  L.  C.  Jur.  280;  Bernier  v.  Roy,  1 
Quebec  380;  Berlinguette  v.  Judah,  17  L.  C. 
fur.  18;  Reid  v.  Tremblay,  12  Montreal  Leg. 
N.  203. 

For  numerous  other  cases  substantiating  the 
principle  of  the  text,  see  the  title  Agency,  vol. 
r,  p.  mi. 

A.  Subsequent  Offer  to  Perform  does  not  benefit 
t'12  servant.  Lantry  v.  Parks,  8  Cow.  N.Y.)  64. 

Where  the  Agreement  Is  to  Terminate  a  Con- 
traot  for  a  Definite  Term  on  Dissatisfaction  of 
either  party,  the  servant  cannot  recover  if  he 
quus  without  alleging  dissatisfaction  but  on 
other  grounds.    Monell  v.  Burns,  4  Den.  (N. 

Y.)  121. 

Where,  After  Partial  Performance,  the  Contract 
Is  Modified  and  a  settlement  by  note  had  for 
the  term  expired,  a  subsequent  abandonment 
by  the  servant  will  not  affect  his  right  to  re- 
cover on  the  note.  Thorpe  v.  White,  13  lohns. 
CM.  Y.)  53. 


Where  a  Contract  Provides  for  Arbitration  in 

case  of  disagreement  as  to  damages  due  should 
the  servant  leave  without  fault,  the  servant  is 
not  entitled  to  arbitration  if  he  leaves  through 
his  own  fault.  Haggin  v.  Garwood,  96  Iowa 
683. 

1.  Recovery  of  Value  of  Services  Less  Damages 
from  Breach.  —  Wheatly  v.  Miscal,  5  Ind.  142; 
Hartwell  v.  Jewel t,  9  N.  H.  249.  For  numer- 
ous other  cases  supporting  the  text,  see  the 
title  Agency,  vol.  f,  p.  1112, 

When  Right  of  Action  Accrues.  —  There  can 
be  no  recovery  on  a  quantum  meruit  for  the 
value  of  services  rendered  until  the  original 
time  of  payment  fixed  by  the  contract  expires. 
Powers  v.  Wilson,  47  Iowa  666;  Hartwell  v. 
Jewett,  9  N.  H.  249.  Compare  Parcell  v.  Mc- 
Coinber,  11  Neb  209,  38  Am.  Rep.  366. 

The  Abandonment  by  Infants  of  Contracts  of 
Service  has  already  been  treated  in  another 
title.  See  the  title  Infants,  vol.  16,  p.  285. 
And  as  to  an  infant's  recovery  on  quantum 
meruit  after  abandonment,  see  the  same  title, 
vol.  16,  p.  290. 

2.  Recovery  on  Severable  Contract.  —  Abend- 
post  Co.  v.  Hertel,  67  111.  App.  501;  White  v. 
Atkins,  8  Cush.  (Mass.)  370;  Tipton  v.  Feitner, 
20  N.  Y.  429  (dictum).  See  also  Dayton  v. 
Dean,  23  Conn.  100;  Mondor  v.  Pesant,  4  Rev. 
Leg.  382.  See  also  the  cases  cited  infra, 
this  section,  What  Contracts  Are  Entire  or 
Severable,  under  the  paragraph  Severable  Con- 
tracts. 

Recoupment  of  Damages.  —  The  master  may 
recoup  the  damages  which  he  has  suffered  by 
the  wrongful  abandonment  of  the  servant,  in 
an  action  for  wages  under  a  contract  of  this 
character.  Hartman  r.  Rogers,  69  Cal.  643; 
Chamblee  z.  Baker,  95  N.  Car.  98.  See  also 
Tipton  v.  Feitner,  20  N.  Y.  429. 

3.  See  the  title  Contracts,  vol.  7,  p.  95  et 
seq. 

4.  Entire  Contract  —  Payment  at  End  of  Year. 

—  Union  Bank  v.  Hevward,  15  S.  Car.  296. 

Hiring  from  Month  to  Month  —  Payment  at 
End  of  Month. —  Peterson  v.  Maver,  46  Minn. 
468. 

5.  No  Time  of  Payment  Fixed  —  Hiring  for 
Term  of  Five  Years.  —  Isaacs  v.  Mc Andrews, 
1  Mont.  437. 

Hiring  for  Year.  —  Stark  v.  Parker,  2  Pick. 
(Mass.)  267,  13  Am.  Dec.  425;  Xiblett  v.  Her- 
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is  said  as  to  the  time  of  payment,  and  the  term  is  definite,  the  contract  will 
be  entire  though  the  compensation  is  stated  as  so  much  per  month  1  or  per 
piece.2 

Severable  Contracts.  —  The  contract  is  severable  where  one  agrees  to  serve  for 
a  definite  term,  as  a  year,  at  wages  payable  weekly,  monthly,  quarterly,  or 
semi-annually.3  or  where  the  contract  is  for  a  definite  period  at  monthly 
wages,  but  is  terminable  at  the  will  of  either  party.4 

3.  Rights  of  Master  Where  Servant  Has  Abandoned  Contract  Without  Cause.  — 
Wiiere  a  servant  hired  for  a  definite  term  wrongfully  abandons  the  contract 
before  completion,  the  master  may  maintain  an  action  to  recover  damages 
caused  by  the  breach  of  the  contract;  5  and  the  same  is  the  case  where  the 
servant  by  his  dishonest  practices  compels  the  employer  to  discharge  him,  as 
in  such  case  he  is  to  be  considered  as  having  voluntarily  abandoned  the 
contract." 

XI.  Discharge  of  Servant  —  1.  What  Constitutes  Discharge.  —  No  particu- 
lar form  of  words  is  necessary  to  constitute  a  discharge.  Any  form  of  words, 
either  written  or  verbal,  which  conveys  to  the  servant  the  idea  that  his  serv- 
ices are  no  longer  required  and  will  not  be  accepted,  will  suffice  to  constitute 
a  discharge.7  But  the  neglect  of  the  employer  to  require  actual  services  does 
not  amount  to  a  discharge,  without  some  affirmative  act  indicating  the 
employee's  discharge;8  and  the  further  fact  that  under  such  circumstances 
the  employer  fails  to  pay  the  servant  his  wages  does  not  amount  to  notice 
of  discharge.9 

2.  Grounds  for  Discharge  —  a.  In  General.  —  Where  a  contract  of  employ- 


ring,  4  Jones  L.  (49  N.  Car.)  262;  Jennings  v. 
Lyons,  39  Wis.  553,  20  Am.  Rep.  57. 

Hiiing  for  Month.  —  Nelichka  v.  Eslerly,  29 
Minn.  146;  Beach  v.  Mullin,  34  N.  J.  L.  343. 

Hiring  for  Term  of  Several  Months.  —  Reab 
v.  Moor,  19  Johns.  (N.  Y.)  337;  Hughes  v. 
Cannon,  r  Sneed  (Tenn.)  622. 

Hiring  for  Season.  —  Eveland  v.  Van  Dyke, 
78  111.  App.  410. 

1.  No  Time  of  Payment  Agreed  —  Compensation 
Stated  at  Monthly  Sum.  —  Davis  v.  Maxwell,  12 
Met.  (.Mass.)  286;  Lantry  v.  Park's,  8  Cow.  (N. 
Y.)  63;  Diefenback  v.  Stark,  56  Wis.  462. 

Uniform  Practice  under  the  coniraci  may  fix 
the  payments  as  monthly  and  the  contract 
as  severable.  Osgood  v.  Paragon  Silk  Co., 
(Sjpm.  Ct.  App.  T.)  19  Misc.  (N.  Y.)  186. 

2.  Contracts  for  Piece-work. —  Thayer  v.  Wads- 
worth,  19  Pick,  (Mass.)  349;  M'Millan  v.  Van- 
derlip,  12  Johns.  (N.  Y.)  165,  7  Am.  Dec.  299. 
See  also  Goldstein  v.  White,  (C.  PI.  Gen.  T.) 
16  N.  Y.  Supp.  860. 

The  presumption  of  an  entire  contract  may 
be  rebutted  by  evidence  showing  a  contrary 
intent.  Thayer  v.  Wadsworth,  19  Pick. 
(Mass.)  319. 

3.  Contract  for  Year  —  Salary  Payable  Weekly, 
Monthly,  etc.  —  Davis  v.  Preston,  6  Ala.  83; 
Jones  v.  Dunton,  7  111.  App.  580;  Chamblee 
v.  Baker,  95  N.  Car.  98;  Markham  v.  Mark- 
ham,  no  N.  Car.  356;  Matthews  v.  Jenkins, 
80  Va.  463;  La  Coursier  v.  Russell,  82  Wis. 
265.  Compare  cases  cited  under  the  title  Con- 
tracts, vol.  7,  p.  97.  note  5. 

4.  Hiring  for  Term  Terminable  at  Will.  — 
Evans  v.  Bennett,  7  Wis.  404. 

5.  Action  for  Damages  for  Breach.  —  Word  v. 
Winder,  16  La.  Ann.  rn;  Snyder  v.  Walker, 
7  Ohio  Cir.  Dec.  99,  13  Ohio  Cir.  Ct.  93;  Nixon 
v.  Darling,  27  L.  C.  Jur.  78. 

Alabama  Penal  Statute  Providing  for  Fraudulent 
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Breach  —  Construction.  —  Gill  v.  State,  (Ala.  1900) 
27  So.  Rep.  253. 

6.  Misconduct  Compelling  Discharge.  —  Fuqua 
v.  Massie,  95  Ky.  387. 

Master  Must  Seek  to  Reduce  Damages  by  Em- 
ploying Another.  —  Fuqua  v.  Massie,  95  Ky.  387. 
See  also  Cannon  v.  Matthews,  3  Houst.  (Del.) 
96;  and  the  title  Damages,  vol.  8,  pp.  605.  690. 

Money  Already  Paid.  —  In  an  action  against 
the  servant  for  wrongfully  abandoning  the 
contract,  the  master  cannot  recover  back 
money  paid  the  servant  in  consideration  of  the 
service  already  rendered  under  the  contract. 
Winn  v .  Southgate,  17  Vt.  355. 

7.  What  Constitutes  a  Discharge.  —  See  St. 
Kevin  Min.  Co.  v.  Isaacs,  18  Colo.  400;  Pinet 
v.  Montague,  103  Mich.  516;  McNamara  v. 
New  York,  152  N.  Y.  228;  East  Tennessee, 
etc.,  R.  Co.  v.  Staub,  7  Lea  (Tenn.)  403 ;  Payne 
v.  Hill,  7  Wash.  437. 

Request  to  Resign.- — Cumberland,  etc.,  R. 
Co.  v.  Slack,  45  Md.  161 ;  Jones  v.  Graham, 
etc.,  Transp.  Co..  51  Mich.  539. 

Dismissal  with  Offer  of  Other  Employment.  — 
Coy  v.  Martin,  29  N.  Y.  App.  Div.  418.  See 
also  McDonald  v.  Montague,  30  Yt.  357. 

Statement,  that  Relationship  Had  Better  Cease 
Immediately,  and  No  Assignment  of  Work.  —  Ben- 
nett z>.  Morton,  46  Minn.  113.  See  also  Arnold 
v.  Adams.  27  N.  Y.  App.  Div.  345. 

8.  Neglect  to  Require  Services.  —  Berg  v.  Car- 
roll, 16  Daly  (N.  Y.)  73. 

9.  Failure  to  Pay  Wages.  —  Louisville,  etc., 
R.  Co.  v.  Harvey,  15  Ky.  L.  Rep.  781. 

Evidence  of  Discharge  —  When  Question  for 
Jury.  —  De  Vere  v.  Gilmore,  (N.  Y.  City  Ct. 
Gen  T.)  25  Misc.  (N.  Y.)  306;  Dexter  v.  Ivins, 
(N.  Y.  1892)  30  N.  E.  Rep.  0S6;  Ryan  v.  New 
York,  86  Hun  (N.  Y.)  223-  Klaw  v.  Ehrich,  S3 
Hun  (N.  Y.)  610,  31  N.  Y.  Supp.  773;  Mark- 
ham  v.  Markham,  no  N.  Car.  356. 
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ment  is  for  a  definite  period  of  time,  the  master  cannot  discharge  the  servant 
before  the  end  of  such  period  without  good  cause;  if  he  does,  he  thereby 
renders  himself  liable  for  damages.1  But  dismissal  is  warranted  by  any  act 
of  the  servant  which  is  prejudicial  or  likely  to  be  prejudicial  to  the  interests 
of  the  master,2  or  to  his  reputation.3  Actual  loss  is  unnecessary,  it  being 
sufficient  that  the  master  is  likely  to  be  damaged  by  the  act  complained  of.4 

b.  Neglect  of  Duty.  —  Habitual  neglect  of  duty  by  the  servant,5  or 
neglect  which  is  injurious  to  the  master's  business,  constitutes  a  valid  ground 
for  discharge;  6  and  the  fact  that  the  servant  possesses  the  skill  required  for 
his  duties  presents  no  obstacle  to  the  right  of  the  master  to  discharge  him  if 
his  breaches  of  duty  are  frequent  and  important.7 

c  Incapacity  to  Work  Caused  by  Illness.  —  Whether  or  not  illness 
of  the  servant  incapacitating  him  from  performing  his  duties  will  authorize 
his  discharge,  must  depend  in  a  large  measure,  it  is  apprehended,  on  the 
nature  of  his  services  and  the  time  or  probable  duration  of  his  illness.  It  is 
clear  that  if  the  illness  is  such  as  will  prevent  the  servant  from  doing  any 
work  during  the  remainder  of  the  term  of  employment,  the  contract  is  thereby 
dissolved.8  So  where  the  illness  of  the  servant  is  such  that  there  is  no  cer- 
tainty as  to  the  time  of  his  recovery,  this  will  be  a  sufficient  ground  for  dis- 
charging him,9  especially  if  the  illness  occurs  at  a  time  when  the  need  for  his 
services  is  urgent.10  On  the  other  hand,  it  would  seem  that  an  absence  from 
duty  for  a  short  period,  by  a  servant  engaged  in  a  low  grade  o  labor,  would 
not  be  a  sufficient  ground  for  discharge. 11 

d.  Insolence  or  Disrespect  to  Master.  —  The  servant  owes  to  the 
master  respectful  and  decorous  treatment.12  Unprovoked  insolence  or  disre- 
spect to  him  or  his  representative  will  usually  justify  the  servant's  discharge,13 


1.  Good  Cause  for  Discharge  Necessary.  —  Hay- 
worlh  Co.  v.  Haldeman,  14  Ky.  L.  Rep.  202; 
Beggs  v.  Fowler,  82  Mo.  599;  Sugg  v.  Blow,  17 
Mo.  359;  Klingenberg  v.  Werner,  (C.  PI.  Gen. 
T.)  16  N.  Y.  Supp.  853.  See  also  Jones  v.  Gra- 
ham,, etc.,  Transp.  Co.,  51  Mich.  539;  Cham- 
pion v.  Hartshorne,  9  Conn.  564;  Jackson  v. 
New  York  Post  Graduate  Medical  School,  etc., 
(N.  Y.  City  Ci.  Gen.  T.)  3  Misc.  (N.  Y.)  622. 

2.  Acts  Prejudicial  to  Interests  of  Master.  — 
Pearce  v.  Foster,  17  Q.  B.  D.  542;  Newman  v. 
Reagan,  65  Ga.  512;  Vinson  v.  Kelly,  99  Ga. 
270;  Adams  Express  Co.  v.  Trego,  35  Md.  47; 
D:ane  v.  Cutler,  (Buffalo  Super.  Ct.  Gen.  T.) 
20  N.  Y.  Supp.  617. 

3.  Pearce  v.  Foster,  17  Q.  B.  D.  536. 

4.  Actual  Loss  Unnecessary.  —  Deane  v.  Cutler, 
(Buffalo  Super.  Ct.  Gen,  T.)  20  N.  Y.  Supp. 
617. 

5.  Habitual  Neglect  a  Ground  for  Discharge.  — 
Callo  v.  Brouncker,  4  C.  &  P.  518,  19  E.  C.  L. 
504. 

Single  Act  Sufficient.  —  Baster  v.  London,  etc., 
Printing  Works,  (1899)  1  Q.  B.  901. 

6.  Neglect  Injurious  to  Master's  Business.  — 
Cunningham  v.  Fonblanque,  6  C.  &  P.  44,  25 
E.  C.  L.  274;  Webster  v.  Grand  Trunk  R.  Co., 
1  L.  C.  Jur.  223;  Miller  v.  Gidiere,  36  La.  Ann. 
202:  Griffin  v.  Haynes,  24  La.  Ann.  481 ;  Cramer 
v.  Mack,  8  Mo.  App.  531;  Armour-Cudahy 
Packing  Co.  v.  Hart,  36  Neb.  166;  Peltz  v. 
Printz,  186  Pa.  St.  347;  Elliott  v.  Wanamaker, 
9  Pa.  Co.  Ct.  497,  affirmed  155  Pa.  St.  67; 
Wyatt  v.  Brown,  (Tenn.  Ch.  1897)  42  S.  W. 
Rep.  478. 

7.  Peltz  v.  Printz,  186  Pa.  St.  347. 
Instances  of  Neglect  Held  to  Warrant  Discharge. 
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—  See  Griffin  v.  Haynes,  24  La.  Ann.  481;  E 
liott  v.  Wanamaker,  9  Pa.  Co.  Ct.  497. 

Negligence  Combined  with  Other  Causes.  ■ — 
Miller  v.  Gidiere,  36  La.  Ann.  202. 

8.  Illness.  —  Prior  v.  Flagler,  (C.  PI.  Gen.  T.) 
13  Misc.  (N.  Y.)  115. 

Agreement  to  Pay  Wages  in  Consideration  of 
P»esignation.  —  Where  the  character  of  the  serv- 
ant's iilness  is  such  as  to  incapacitate  him  from 
performing  any  service  during  the  remainder 
of  the  term  of  his  employment,  an  agreement 
by  the  master  to  pay  the  servant  his  wages,  in 
consideration  of  his  resignation,  is  without 
consideration  and  void.  Prior  v.  Flagler,  (C. 
PI.  Gen.  T.)  13  Misc.  (N.  Y.)  115. 

9.  Jeter  v.  Penn,  28  La.  Ann.  230,  26  Am. 
Rep.  98;  Hubbard  v.  Belden,  27  Vt.  645.  See 
also  Hunter  v.  Waldron,  7  Ala.  753. 

10.  Jeter  v.  Penn,  2S  La.  Ann.  230,  26  Am. 
Rep.  98. 

Seven  Weeks'  Absence  from  Duty  by  Foreman 
Held  to  Justify  Dismissal.  —  Johnson  v.  Walker, 
155  Mass.  253,  31  Am.  St.  Rep.  550. 

Sickness  Combined  with  Other  Causes.  —  Miller 
v.  Gidiere,  36  La.  Ann.  201. 

11.  Absence  for  Short  Period.  —  See  Ryan  v. 
Dayton,  25  Conn.  191,  in  which  it  was  held 
that  the  absence  of  a  farm-hand  from  his  duties 
for  about  two  weeks,  because  of  illness,  is  not 
a  sufficient  ground  for  dismissal. 

12.  Respectful  Treatment  of  Master  Necessary. — 
Railey  v.  Lanahan,  34  La.  Ann.  426. 

13.  Unprovoked  Insolence  a  Ground  for  Discharge. 

—  Darst  v.  Mathieson  Alkali  Works,  81  Fed. 
Rep.  284;  Jordan  v.  Webber  Moulding  Co.,  72 
Mo.  App.  325;  Beach  v.  Mullin,  34  N.  J.  L. 
343;  Forsyth  v.  McKinney,  56  Hun  (N.  Y.)  1. 
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especially  where  the  insolence  is  habitual,1  or  where  it  is  combined  with 
other  acts  constituting  a  breach  of  duty,2  such  as  insubordination  3  or 
threats  of  personal  violence.1  It  has  been  held,  however,  that  slight  dis- 
courtesies, hasty  words,  and  occasional  exhibitions  of  irritation  and  even  ill 
temper,  are  not  sufficient  cause  for  the  discharge,  where  there  are  many  petty 
causes  of  annoyance  and  irritation  arising  from  the  nature  of  the  business.5 
c  Insolence  or  Discourtesy  to  Customers  or  Friends  of  Master. 

—  Rudeness,  discourtesy,  or  insolence  on  the  part  of  the  servant  towards  the 
friends  and  customers  of  the  master,  such  as  tends  to  injure  the  custom  and 
business  of  the  master,  is  a  sufficient  reason  for  the  discharge  of  a  servant.6 

/.  Intoxication  and  Drunkenness.  —  The  relation  of  master  and  serv- 
ant necessarily  implies  that  the  servant  shall  be  in  a  position  to  perform  his 
duty  duly  and  faithfully.7  If,  therefore,  by  intoxication  he  renders  himself 
unfit  for  the  performance  thereof,  either  in  a  particular  instance  or  habitually, 
and  in  consequence  the  master's  interests  are  injured,  this  will  constitute  a 
valid  ground  for  discharge;8  and  the  right  to  discharge  for  this  cause  exists 
independently  of  any  agreement  to  that  effect.9  In  applying  the  rule  stated 
it  is  probable  that  the  intoxication  which  was  held  sufficient  ground  for  dis- 
charge was  usually  intoxication  while  on  duty;10  but  a  servant  can,  never- 
theless, be  discharged  for  dru-nkenness  while  off  duty,  if  such  drunkenness 
renders  him  incapable  of  faithful  and  efficient  performance  of  his  work  while 
on  duty.  There  is  no  fixed  rule  which  allows  the  court  to  say,  as  matter  of 
law,  that  drunkenness  off  duty  is  or  is  not  sufficient  cause  for  discharge.  The 
test  for  that  is  the  efficient  and  proper  performance  of  the  servant's  work.11 
Public  drunkenness  of  an  employee  while  in  the  service  of  an  employer, 
which  manifests  itself  in  disobedience  and  disorderly  conduct,  is  a  sufficient 
ground  for  discharge.12 

Effect  of  Provocation  by  Master.  —  In  Forsyth 
v  McKinney,  56  Hun  (N.  Y.)  1,  ii  is  said  that 
where  provocation  has  been  given  by  the 
master  the  circumstances  should  probably  be 
left  10  the  jury,  to  say  whether  the  provoca- 
tion justified  or  excused  the  insolence. 

1.  Habitual  Insolence.  —  Frederich  v.  Ralli, 
II  La.  Ann.  425. 

2.  Insolence  Combined  with  Other  Breaches  of 
Duty.  — ■  Champion  v.  Hattshorne,  9  Conn.  570; 
Dick  v.  Canada  Jute  Co.,  30  L.  C.  Jur.  185. 

3.  Insubordination.  —  Railey  v.  Lanahan,  34 
La.  Ann.  426;  Dick  v.  Canada  Jute  Co.,  30  L. 
C.  Jur.  185. 

4.  Threats  of  Violence.  —  Champion  v.  Harts- 
horne,  9  Conn.  570. 

Claim  to  Be  a  Partner.  —  If  a  person  hired  on 
an  annual  salary  to  conduct  an  establishment 
for  his  master  sets  up  a  claim  to  be  a  partner, 
although  in  a  respectful  manner  and  bona  fide, 
this  is  a  sufficient  cause  for  the  master  to  dis- 
miss him  without  notice.  Amor  v.  Fearon,  1 
Per.  &  Dav.  398,  9  Ad.  &  El.  548,  36  E.  C.  L. 
197,  2  W.  W.  &  H.  8r,  8  L.  J.  O.  B.  95. 

5.  Slight  Discourtesies  Insufficient  Ground.  — 
L?atherbsrry  v.  Odell,  7  Fed.  Rep.  642.  See 
also  Edwards  v.  Levy,  2  F.  &  F.  94. 

Conflicting  Evidence  —  Question  for  the  Jury.  — 
W.itke  v.  Harrison,  166  Pa.  St.  202. 

6.  Insolence  to  Master's  Friends  or  Customers. 

—  Leatherberry  v.  Odell,  7  Fed.  Rep.  642;  Mc- 
Murray  v.  Boyd,  58  Ark.  504;  Newman  v. 
Reagan,  65  Ga.  512;  Frederich  v.  Ralli,  11  La. 
Ann.  425. 

Conduct  Preventing  Master  from  Obtaining  Loan. 

—  Lalande  v.  Aldrich,  41  La.  Ann.  307. 
Evidence  to  Disprove  Charge.  —  Suttie  v.  Aloe. 

39  Mo.  App.  38. 
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7.  Pearce  v.  Foster,  17  Q.  B.  D.  536. 

8.  Intoxication  —  England.  —  Wise  v.  Wilson, 
1  C.  &  K.  662,  47  E.  C.  L.  662;  Speck  v. 
Phillips,  5  M.  &  W.  281. 

Alabama.  —  Bass  Furnace  Co.  v.  Glasscock, 
82  Ala.  454. 

Georgia.  —  Physioc  v.  Shea,  75  Ga.  466. 
Louisiana.  —  Nolan  v.  Danks,  1  Rob.  (La.) 
332. 

Minnesota.  — Smith  v.  St.  Paul,  etc.,  R.  Co., 
60  Minn.  330. 

Missouri.  — Carsan  v.  McCormick  Harvest- 
ing Mach.  Co..  36  Mo.  App.  469;  Gonsolis  v. 
Gearhart,  31  Mo.  585. 

Nebraska.  —  Armour-Cudahy  Packing  Co. 
v.  Hart,  36  Neb.  166;  McCormick  v.  Demary, 
10  Neb.  515. 

.Yew  York.  —  Brown  v.  Baldwin,  etc.,  Co., 
(C.  PL  Gen.  T.)  13  N.  Y.  Supp.  893;  Dunkell 
v.  Simons,  15  Daly  (N.  Y.)  352;  Huntington  v. 
Claflin,  10  Bosw.  (N.  Y.)  263,  affirmed  3S  N. 
Y.  182. 

9.  Nolan  v.  Danks,  1  Rob.  (La.)  332;  Mc- 
Cormick v.  Demary,  10  Neb.  515. 

10.  Intoxication  While  on  Duty.  —  Speck  v. 
Phillips,  5  M.  &  W.  281;  Smilh  v.  St.  Paul, 
etc.,  R.  Co.,  60  Minn.  330;  Gonsolis  v.  Gear- 
hart,  31  Mo.  585;  Dunkell  v.  Simons,  15  Daly 
(N.  Y.)  352. 

11.  Intoxication  While  off  Duty.  —  Ulrich  v. 

Mower,  156  Pa.  St.  414. 

12.  Public  Drunkenness.  —  Bass  Furnace  Co.  v. 
Glasscock,  82  Ala.  454. 

Drinking  While  on  Duty,  in  Violation  of  Statute. 

—  Marshall  v.  Central  Ontario  R.  Co.,  28  Ont. 
241. 

Evidence  Tending  to  Show  Sobriety  Admissible. 

—  Collins  v.  Glass,  46  Mo.  App.  297. 
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g.  Gambling.- — Where  a  servant  occupies  a  fiduciary  capacity  and  han- 
dles moneys  of  the  master  in  considerable  amounts,  gambling  or  speculating 
is  wholly  incompatible  with  a  due  and  proper  discharge  of  his  duties,  and  is 
a  sufficient  ground  for  his  discharge.1 

h.  Sexual  Immorality.  —  Whether  or  not  sexual  immorality  on  the  part 
of  the  servant  is  a  good  ground  for  discharge  depends,  in  a  large  measure,  on 
the  nature  of  the  employment.  It  has  been  said,  and  very  properly,  that 
immoral  conduct  alone  would  not  disqualify  a  man  from  being  a  good  busi- 
ness man,  but  if  so  displayed  as  to  be  an  injury  or  detriment  to  his  employer 
it  would  be  a  sufficient  ground  to  discharge  him.a 

i.  Engaging  in  Other  Business  or  Employment. — Where  the 
servant,  by  the  terms  of  his  employment,  does  not  agree  to  give  his  whole 
time  to  the  business  of  his  employer,  he  may,  if  that  business  does  not  require 
his  whole  time,  occupy  the  remainder  of  his  time  in  another  pursuit  which  is 
not  inconsistent  with  his  contract,  or  injurious  to  the  employer's  interests, 
and  which  does  not  impair  the  value  of  his  services  to  the  employer.3  If, 
however,  the  servant  engages  in  other  business  which  is  in  competition  with 
that  of  the  employer,  or  in  any  way  injurious  to  it,  this  will  be  a  good  and 
sufficient  ground  for  dismissal;  *  and  this  is  true  although  he  may  so  conduct 
such  other  business  that  it  does  not  interfere  with  the  time  and  attention  due 
to  the  business  of  his  employer.5 

j.  Incompetency.  —  In  contracts  for  personal  service  the  incompetence 
of  the  employee  to  perform  the  service  which  he  has  undertaken  is  a  sufficient 
ground  for  discharge,  though  he  was  hired  for  a  definite  period.  This  is  true 
whether  he  has  actually  made  representations  as  to  his  competency6  or  not.7 
The  word  "  competency,"  as  used  in  this  connection,  imports  nothing  more 


Habitual  Intoxication  After  Discharge  Held  In- 
admissible.—  Hinchcliffe  v.  Koontz,  121  Ind. 
422,  16  Am.  St.  Rep.  403. 

1.  Servant  in  Fiduciary  Capacity.  —  Priestman 
v.  Bradstreet,  15  Ont.  558.  See  also  Pearce 
v.  Foster,  17  Q.  B.  D.  536. 

Introduction  of  Gambling  into  Hotel  by  Man- 
ager.—  Wyatt  v.  Brown,  (Tenn.  Ch.  1897)42 
S.  W.  Rep.  478. 

2.  Immoral  Conduct.  —  Prever  v.  Bidwell,  (C. 
PI.  Gen.  T.)  11  N.  Y.  Supp.  71.  Seealso  Child 
v.  Boyd,  etc.,  Book,  etc.,  Mfg.  Co.,  175  Mass. 
493;  Brownell  v.  Enrich,  43  N.  Y.  App.  Div. 
3°9- 

Pregnancy  of  Maid-servant.  —  Rex  v.  Bramp- 
ton, Cald.  Sell.  Cas.  ir. 

Getting  Bastard  Child  by  Maid-servant.  —  Rex 
v.  Welford,  Cald.  Sett.  Cas.  57. 

Loose  Conduct  on  Part  of  Governess.  —  De  Groes- 
berg,  M.  (Sc.)  16,  45°- 

Immorality  Combined  with  Other  Causes.  — 
D.vyer  v.  Cane,  6  La.  Ann.  707. 

Attempt  to  Ravish  Maid-servant.  —  Atkin  v. 
Acton.  4  C.  &  P.  208,  iq  E.  C.  L.  346. 

3.  Where  Services  Do  Not  Require  Whole  Time. 
—  [affray  v.  King,  34  Md.  217;  Brownell  v. 
Enrich,  43  N.  Y.  App.  Div.  369.  See  also 
Geiger  v.  Harris,  19  Mich.  209. 

Working  for  Others  During  Holidays.  —  Her- 
mann v.  Littlefield,  109  Cal.  430. 

4.  Engaging  in  Business  in  Competition  with 
Master.  —  Horton  v.  McMurtry,  5  H.  &  N.  667; 
Gardners.  M'Cutcheon,  4  Beav.  534;  Tozer  v. 
Hutchison,  12  N.  Bruns.  S 4.8 ;  Eastmure  v. 
Canada  Acc.  Assur.  Co.,  22  Ont.  App.  408; 
Goiver  v.  Andrew,  59  Cal.  119.  43  Am.  Rep. 
242;  Adams  Express  Co.  v.  Trego,  35  Md.  47; 
Dayton  v.  Hayes,  (Marine  Ct.  Tr.  T.)  I  City 
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Ct.  (N.  Y.)  417;  Stoney  v.  Farmers'  Transp. 
Co.,  17  Hun  (N.  Y.)  579;  Dieringer  v.  Meyei 
42  Wis.  311,  24  Am.  Rep.  415. 

5.  Business  Not  Interfering  with  Service.  — 
Dieringer  v.  Meyer,  42  Wis.  311,  24  Am.  Rep. 
415. 

Prospective  Business,  —  In  Nichol  v.  Martyn 
2  Esp.  732,  it  was  held  that  a  servant,  while  in 
his  master's  service,  may  solicit  business  from 
the  master's  customers  for  himself,  when  his 
service  is  at  an  end,  and  he  sets  up  on  his  own 
account. 

6.  False  Representations  as  to  Competency.  — 

Mexican  Amole  Soap  Co.  v.  Clarke,  72  111. 
App.  655;  Anstee  v.  Ober,  26  Mo.  App.  665; 
Cartmell  v.  Hunt,  58  Mo.  App.  115;  Harner  v. 
Cornelius,  5  C.  B.  N.  S.  236,  94  E.  C.  L.  236. 

7.  Absence  of  Representations  as  to  Competency. 
—  Lyon  v.  Pollard,  20  Wall.  (U.  S.)  403;  New. 
man  v.  Reagan,  63  Ga.  755;  Griffin  v.  Haynes, 
24  La.  Ann.  480;  Keedy  v.  Long,  71  Md.  385; 
Child  v.  Detroit  Mfg.  Co.,  72  Mich.  623;  Bloom 
v.  P.  Cox  Shoe  Mfg.  Co.,  (Supm.  Ct.  Gen.  T.) 
31  N.  Y.  Supp.  517. 

Continuing  Incompetency,  under  the  Civil  Law, 
is  held  to  be  a  sufficient  ground  for  dismissal 
of  the  servant.  Pothier,  Contrat  de  Louage, 
§  174;  Traplong,  Contrat  de  Louage,  §  867; 
Hatmer  v.  Cornelius,  5  C.  B.  N.  S.  247,  note, 
94  E.  C.  L.  247,  note. 

Mistakes. —  If  a  clerk,  either  negligently  or 
for  want  of  capacity,  makes  mistakes  about 
his  master's  business  detrimental  to  the  mas- 
ter's interest,  the  master  ma3r  discharge  him, 
and  need  not  waif  until  the  mistakes  of  the 
clerk  have  worked  very  great  damage.  New- 
man v.  Reagan,  63  Ga.  755;  Jones  v.  Field,  83 
Al  .  445. 

Volume  XX. 


Discharge  of  Servant.  MASTER  AND  SERVANT.  Grounds  for  Discharge. 


than  reasonable  skill;  hence  failure  to  perform  in  an  absolutely  skilful  manner 
the  services  contracted  for,  furnishes  no  ground  for  discharge,  unless  the 
servant  professes  a  higher  degree  of  skill  than  "  reasonable  skill,"  and  ha^ 
contracted  to  perform  the  work  in  the  best  manner.1  Where  the  master,  on 
settling  a  claim  for  damages  against  himself  for  injuries  by  a  servant,  agrees 
to  employ  him  in  another  capacity,  the  servant  cannot  be  discharged  for 
incompetency  until  he  has  had  a  reasonable  opportunity  to  learn  the  business.2 
k.  Disobedience.  ■ —  It  is  an  implied  condition  of  a  contract  of  hiring, 
that  the  servant  shall  yield  obedience  to  all  lawful  and  reasonable  orders, 
commands,  or  rules  established  by  the  master  for  the  conduct  of  his  business, 
and  a  failure  to  do  so  constitutes  a  breach  of  duty.  The  decisions  are  not 
altogether  harmonious  as  to  whether  or  not  such  a  breach  will  in  all  cases 
constitute  a  good  ground  for  discharge.  According  to  some  authorities  wilful 
disobedience  seems  to  be  necessary.3  Some  decisions  lay  down  the  rule, 
without  any  qualification  as  to  whether  there  has  been  a  loss  to  the  master 
or  not,  that  wilful  disobedience  will  be  a  sufficient  ground  for  discharge.4  In 
other  decisions  it  is  said  or  held,  without  anything  being  stated  as  to  the 
necessity  of  wilfulness,  that  disobedience  of  lawful  and  reasonable  orders  will 
be  sufficient  to  warrant  a  discharge.5  According  to  some  cases,  the  master 
would  have  no  right  to  discharge  the  servant  for  trivial  or  unimportant  acts 
of  disobedience  or  negligence,'*  unless,  perhaps,  where  the  disobedience  was 
wilful  in  the  sense  of  being  perverse,  insubordinate,  and  unreasonable.7 
What  has  been  said,  it  is  apprehended,  is  especially  applicable  where  the 
employment  is  such  as  to  involve  a  higher  order  of  service  and  some  degree 


Submitting  to  Employee's  Incompetency  for  a 
Time  does  not  prevent  a  subsequent  discharge, 
if  the  incompetency  continues.  Glasgow  v. 
Hood,  (Tenn.  Ch.  1900)  57  S.  W.  Rep.  162. 

1.  Competency  Imports  Eeasonable  Skill.  — 
Crescent  Horse-Shoe,  etc.,  Co.  v.  Eynon,  95 
Va.  151. 

Construction  of  Particular  Contracts.  —  See 
Brandt  v.  Godwin,  (N.  Y.  City  Ct.  Tr.  T.)  3  N. 
Y.  Supp.  807;  Walton  v.  Godwin,  58  Hun  (N. 
Y.)  87,  12  N.  Y.  Supp.  436;  Runyon  v.  Doherty, 
38  N.  Y.  App.  Div.  40. 

2.  Moore  v.  Chicago,  etc.,  R.  Co.,  65  Iowa 
505,  54  Am.  Rep.  26,  22  Am.  &  Eng.  R.  Cas. 
396. 

Testimony  of  Witnesses  Acquainted  with  Serv- 
ant's Qualifications  Held  Admissible.  —  Hare  v. 
Mahony,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
81;  Jones  v.  Graham,  etc.,  Transp.  Co.,  51 
Mich.  539;  Schaub  v.  Arc  Welding  Co.,  123 
Mich.  487. 

Competency  of  Servant  in  Similar  Capacity  under 
Another  Employer  May  Be  Shown.  —  Continental 
Match  Co.  v.  Swett,  61  N.  J.  L.  457.  Compai-e 
dictum  in  Rich  v.  Fendler,  55  Mo.  App.  236. 

Letter  of  Recommendation  After  Discharge  Ad- 
missible.—  O'Neill  v.  Traynor,  (Supm.  Ct. 
App.  T.)  24  Misc.  (N.  Y.)  686,  affirmed  (N.  Y. 
City  Ct.  Gen.  T.)  23  Misc.  (N.  Y.)  770. 

Character  and  Reputation  for  Drinking  Habits. 
—  Allgeyer  v.  Rutherford,  (Tex.  Civ.  App. 
1898)  45  S.  W.  Rep.  628. 

General  Reputation  of  Servant.— Rich  v.  Fend- 
ler, 55  Mo.  App.  236,  where  the  court  said  that 
the  servant's  competency  or  incompetency 
could  be  best  determined  by  the  manner  in 
which  he  actually  discharged  his  duties. 

Evidence  Insufficient  to  Sustain  Finding  of  Com- 
petency. —  See  Bloom  v.  P.  Cox  Shoe  Mfg.  Co., 
83  Hun  (N.  Y.)  611,  31  N.  Y.  Supp.  517. 


Sales  Conducted  at  a  Loss.  —  Cartmell  v.  Hunt, 
58  Mo.  A  pp.  115. 

Smaller  Sales  than  Made  by  Other  Servants.  — 
Champlain  v.  Detroit  Stamping  Co.,  68  Mich. 
238.  See  also  Greene  v.  YVashburn,  7  Allen 
(Mass.)  390. 

Incompatibility  as  Ground  for  Discharge  —  Parol 
Evidence.  —  Gray  v.  Shepard,  147  N.  Y.  177. 

Conflicting  Evidence  —  Verdict  Not  Disturbed. 

—  Olena  v.  Huntington,  (Supm.  Ct.  Gen.  T.) 
39  N.  Y.  St.  Rep.  790. 

8.  Implied  Condition  as  to  Obedience. —  Callo  v. 
Brouncker,  4  C.  &  P.  518,  19  E.  C.  L.  504; 
Amor  v.  Fearon,  9  Ad.  &  El.  548,  36  E.  C.  L. 
197. 

4.  Turner  v.  Mason,  14  M.  &  W.  112;  Spain 
v.  Arnott,  2  Stark.  256,  3  E.  C.  L.  400;  Sterling 
Emery  Wheel  Co.  v.  Magee,  40  111.  App.  340; 
Kessee  v.  Mayfield,  14  La.  Ann.  90;  Forsj  th 
v.  McKinney,  56  Hun  (N.  Y.)  1. 

Wilful  Disobedience  Without  Actual  Loss  was 
held  sufficieni  in  Matthews  v.  Park,  146  Pa. 
St.  389. 

5.  Disobedience  of  Lawful  Orders  Sufficient 
Ground. —  Hamlin  v.  Race,  78  111.  422;  Degen 
v.  Manistee,  etc.,  R.  Co.,  113  Mich.  66; 
Mitchell  v.  Toale,  25  S.  Car.  238,  60  Am.  Rep. 
502.  See  also  Pape  v.  Lathrop,  iS  Ind.  App. 
633;  McCain  v.  Desnoyers,  64  Mo.  App.  66; 
Milligan  v.  Sligh  Furniture  Co.,  in  Mich. 
629. 

6.  Trivial  or  Unimportant  Acts  of  Disobedience. 

—  Park  v.  Bushnell,  (C.  C.  A.)  60  Fed.  Rep. 
5S3;  Hamilton  v.  Love,  152  Ind.  641;  Shaver 
v.  Ingham,  58  Mich.  649,  55  Am.  Rep.  712; 
Jordan  v.  Weber  Moulding  Co.,  77  Mo.  App. 

572. 

7.  Shaver  v.  Ingham,  58  Mich.  649,  55  Am. 
Rep.  712;  Park  v.  Bushnell,  (C.  C.  A.)  60  Fed, 
Rep.  583. 
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of  discretion  and  judgment.'  In  the  notes  hereto  are  given  a  number  of 
decisions  which  will  serve  to  show  specific  acts  of  disobedience  have  been 
considered  sufficient  to  authorize  a  discharge.8 

Unlawful  or  Unreasonable  Orders.  —  The  servant  is  not  bound  to  obey  unlawful  3 
or  unreasonable  orders.4 

Demand  and  Refusal.  —  To  justify  the  termination  of  a  contract  for  services 
of  various  lands,  a  demand  and  refusal  to  do  some  kind  of  work  not  incon- 
sistent with  the  performance  of  other  duties  under  it  must  be  shown.5 

/.  Miscellaneous  —  sufficient  Grounds.  —  Absence  of  a  servant  from  his 
post  of  employment  to  the  detriment  of  the  master's  business  is  a  sufficient 
ground  for  discharge.0  So  it  has  been  held  a  sufficient  ground  for  discharge 
that  a  servant  conducted  the  master's  business  in  an  illegal  manner;  7  or  that 
he  misled  the  master  as  to  a  matter  of  peculiar  confidence  reposed  in  him, 
even  though  the  truth  could  have  been  ascertained  elsewhere ;  8  or  that  he 
retained  a  letter,  against  the  employer's  demand,  for  blackmailing  purposes;9 
or  that  he  accepted  bribes  from  workmen  under  his  supervision,  in  considera- 
tion of  giving  them  a  preference  in  distributing  the  work;  10  or  that  in  hand- 
ling his  employer's  money  he  largely  overdrew  his  salary;  11  or  that  he  took 
money  and  goods  of  the  master,  charging  himself  with  them  on  the  master's 
books; 13  or  that,  when  entering  into  employment,  he  concealed  the  fact  that 
he  had  been  dismissed  from  his  last  situation  on  the  charge  of  defalcation; 13 
or  that  he  performed  his  work  in  such  a  reckless  manner  as  to  cause  injury  to 
the  master; 14  or  that  the  servant,  an  actress,  failed  and  refused  to  attend  a 
rehearsal  on  the  ground  of  fatigue,  the  fatigue  being  merely  such  as  was 
incident  to  her  profession ; 15  or  that  the  servant  has  been  guilty  of  such  a 

-<Etna  L.  Ins.  Co.,  15  Mo.  App.  579;  Wyatt  v. 
Brown,  (Tenn.  Ch.  1897)  42  S.  W.  Rep.  478; 
Charbonneau  v.  Benjamin,  2  L.  C.  Jur.  103. 
See  Jerome  v.  Queen  City  Cycle  Co.,  163  N.  Y. 
351,  reversing  (Supm.  Ct.  App.  Div.)  48  N.  Y. 
Supp.  1107. 
Absence  While  Attending  to  Master's  Business. 

—  It  has  been  held  not  a  sufficieni  ground  for 
discharge  that  the  manager  of  a  store  was 
absent  therefrom,  in  good  faith,  on  the  mas- 
ter's business,  or  that  he  had  not  personally 
locked  the  store  at  nighl.  Moody  v.  Streiss- 
guth  Clothing  Co.,  96  Wis.  202. 

7.  Conducting  Master's  Business  in  Illegal  Man- 
ner.—  Kidd  v.  American  Pill,  etc.,  Co.,  91 
Iowa  261. 

8.  Misleading  Master  in  Matter  of  Confidence. — 

Jones  v.  Trinity  Parish,  19  Fed.  Rep.  59. 

9.  Eetaining  Letter  for  Blackmailing  Purposes. 

—  Gray  v.  Shepard,  147  N.  Y.  177,  affirming  70 
Hun  (N.  Y.)  467. 

10.  Accepting  Bribes  from  Subordinate  Servants. 

—  Engel  v.  Schoolherr,  12  Daly  (N.  Y.) 
417. 

11.  Overdrawing  Salary. — Smith  v.  Baker,  101 
Mich.  155. 

12.  Converting  Money  and  Goods  of  Master.  — 

Suttie  v.  Aloe,  39  Mo.  App  38;  Blencarn  v. 
Hodges'  Distillery  Co.,  16  L.  T.  N.  S.  608; 
Spottswood  v.  Barrow,  5  Exch.  no.  See  also 
Smith  v.  Thompson,  8  C.  B.  44,  65  E.  C.  L.  44; 
Linton  v.  Unexcelled  Fireworks  Co.,  57  Hun 
(N.  Y.)  591.  See  also  Stahl  v.  Allen,  (Supm. 
Ct.  App.  T.)  32  Misc.  (N.  Y.)  93. 

13.  Concealing  Fact  of  Former  Discharge. — Jar- 
ret  v.  Morgan,  12  Rev.  Leg.  58. 

14.  Reckless  Methods  of  Work.  —  Ulrich  v. 
Hower,  156  Pa.  St.  414. 

15.  Fisher  v.  Monroe,  (N.  Y.  City  Ct.  Gen. 
T.)  i7  N.  Y.  Supp.  837. 

31  Volume  XX. 


1.  Employment  Involving  Discretion  and  Judg- 
ment. —  Park  v.  Bushnell,  (C.  C.  A.)  60  Fed. 
Rep.  583;  Shaver  v.  Ingham,  58  Mich.  649,  55 
Am.  Rep.  712. 

2.  Instances  of  Disobedience  Held  Sufficient  to 
Authorize  a  Discharge.  —  Sse  Levy  v.  Fried- 
lander,  24  La.  Ann.  441;  Green  v.  Watson, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  820;  Tullis 
v.  Hassell,  54  N.  Y.  Super.  Ct.  391;  Dunkell 
v.  Simons,  15  Daly  (M.  Y.)  352;  Ball  v.  Livonia 
Salt,  etc.,  Co.,  (C.  PI.  Gen.  T.)  8  Misc.  (N.  Y.) 
333;  Waters  v.  Divies,  55  N.  Y.  Super.  Ct.  39; 
Sabin  v.  Kendrick,  46  N.  Y.  App.  Div.  90; 
Jerome  v.  Queen  City  Cycle  Co.,  163  N.  Y. 
351;  Peniston  v.  John  Y.  Huber  Co.,  196  Pa. 
St.  580;  Nelson  v.  Pyramid  Harbor  Packing 
Co.,  4  Wash.  689;  The  Richard  Matt,  1  Biss. 
(U.  S.)  440;  Churchward  v.  Chambers,  2  F. 

6  F.  229;  Lillev  v.  Ehvin,  n  Q.  B.  742,  63  E. 
C.  L  742. 

Disobedience  and  Disrespectful  Conduct. — Railey 
v.  Lanahan,  34  La.  Ann.  426.  See  also 
Schaub  v.  Arc  Welding  Co.,  123  Mich.  487, 
holding  sufficiency  of  acts  as  ground  of  dis- 
charge to  be  for  jury. 

Necessity  of  Showing  Loss  When  Pleaded.  — 
Cussons  v.  Skinner,  ir  M.  &  W.  161,  12  L.  J. 
Exch.  347. 

3.  Unlawful  Orders.  —  Reg.  v.  Mutters,  34  L. 
J.  M.  C.  54;  Gallon  v,  Thompson,  4  Macq.  H. 
L.  424- 

4.  Unreasonable  Orders.  —  Jacquot  v.  Bourra, 

7  Dowl.  349;  International,  etc.,  R.  Co.  v. 
Greenwood,  2  Tex.  Civ.  App.  76. 

5.  Wright  v.  C.  S.  Graves  Land  Co.,  100 
Wis.  269. 

Knowledge  of  Rules  by  Servant  Necessary.  — 
Hamilton  v.  Love,  152  Ind.  641. 

6.  Absence  from  Place  of  Duty  Without  Leave. 
—  Ford  v.  Danks,  16  La.  Ann.  120;  Ehrlich  v. 
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crime  outside  of  his  service  as  to  make  it  unsafe  for  the  master  to  keep  him 
in  his  employ;  1  or  that  he  has  repeatedly  sued  for  wages  not  due;*  or  that 
he  has  sold  goods  of  the  employer  to  a  firm  of  which  the  servant  is  a  part- 
ner;3 or  that  he  has  revealed  trade  secrets  of  the  master.4  Employing 
another  person  to  perform  his  duties  will  constitute  a  sufficient  ground  of 
discharge,  where  danger  to  the  master's  business  is  thereby  occasioned.5 

Insufficient  Grounds.  —  It  is  no  ground  to  discharge  a  servant,  that  he  has 
refused  to  submit  to  a  reduction  of  salary  for  any  period  of  the  term  of 
service;6  or  that  he  refuses  to  perform  work  not  within  the  scope  of  his 
employment;7  or  that  his  conduct  causes  mere  annoyance  to  the  master .  s 
or  that  the  servant,  being  an  employee  of  a  corporation  and  owning  stock 
therein,  pledged  his  stock  as  security  for  a  debt ;  9  or  that  the  master  suspects 
the  servant  of  embezzlement,  where  there  are  no  reasonable  grounds  for  such 
suspicion.10  So  quarreling  or  fighting  with  fellow  servants  will  not  constitute 
a  ground  for  discharge  during  the  term  of  employment,  when  not  detrimental 
to  the  master's  business.11 

m.  Sufficiency  of  Grounds  Question  for  Jury. — The  rule  is  laid 
down  in  some  cases  that  it  is  a  question  for  the  jury  whether  or  not  there 
were  sufficient  grounds  to  justify  the  master  in  dismissing  the  servant.13  It 
has  been  held,  however,  in  other  decisions  that  it  is  for  the  court  to  say 
whether  the  facts  are  sufficient  at  law  to  warrant  a  dismissal,  and  for  the  jury 
to  say  whether  the  alleged  facts  are  proved  to  their  satisfaction;  and  that  the 
judge  should,  as  a  matter  of  law,  direct  the  jury  whether  the  facts  proved  are 
sufficient  cause.13 

3.  Motive  and  Assignment  of  Reasons  for  Discharge.  —  In  actions  arising  out 
of  an  alleged  wrongful  discharge,  the  motive  which  induced  the  master  to 
discharge  the  servant  is  altogether  immaterial,  the  only  question  being  whether 
there  was  a  sufficient  ground  for  the  discharge.11  It  is  not  necessary  that  the 
reasons  for  discharging  the  servant  be  stated  at  the  time  of  the  discharge;15 

1.  Crime  Rendering  Continuance  in  Employment  11.  Quarreling  with  Fellow  Servant.  —  Stover 
Unsafe. —  Pearce  v.  Foster,  17  Q.  B.  D.  539.  Mfg.  Co.  v.  Latz,  42  111.  App.  230;  Larkin  v. 

2.  Suing  Master  for  Wages  Not  Due.  —  Brink  v.      Hecksher,  51  N.  J.  L.  133. 

Fay,  7  Daly  (N.  Y.)  562.  Il  is  otherwise  where  the  direct  effect  of 

If,  However,  the  Wages  Sued  For  Are  Due,  this  such  conduct  would  be  injurious  to  the  busi- 

will  not  constitute  such  a  violation  of  the  ness.    Kearney  v.  Holmes,  6  La.  Ann.  373. 

fidelity  due  from  a  servant  to  a  master  as  will  12.  Sufficiency  of  Grounds  of  Discharge  Held  a 

warrant  the  master  in  discharging  the  servant.  Question  for  Jury. —  Lippus  v.  Columbus  Watch 

Clay  Commercial  Telephone  Co.  v.  Root,  17  Co.,  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  478; 

W.  N.  C.  (Pa.)  200.  Stover  Mfg.  Co.  v.  Latz,  42  111.  App.  230; 

3.  McDonald  v.  Lord,  2  Robt.  (N,  Y.)  7.  Waxelbaum  v.  Limberger,  78  Ga.  43;  Conklin 

4.  See  infra,  this  title,  Duty  of  Servant  in  v.  Woodburj  Dermatological  Instil ute,  51  N. 
Regard  to  Trade  Secrets  of  Master.  Y.  App.  Div.  638;  Peniston  )v.  John  Y.  Huber 

Secretly  Examining  Books.  —  Allen  v.  Ayles-  Co..  196  Pa.  St.  580.  See  also  Jackson  v.  New 
worth,  5S  N.  J.  Eq.  349.  York  Post  Graduate,  etc.,  Hospital,  (C.  PI. 

5.  Wise  v.  Wilson,  1  C.  &  K.  662,  47  E.  C.      Gen.  T.)  6  Misc.  (N.  Y.)  101. 

L.  662.  13.  Mclnlyre  v.  Hockin,  16  Ont.  App.  500; 

6.  Refusal  to  Submit  to  Reduction  of  Salary. —  Hendrickson  v.  Anderson,  5  Jones  L.  (50  N. 
Beckmane/.  New  Orleans  Coiton  Press  Co.,  12  Car.)  246.  See  also  Elliott  v.  Wanamaker,  155 
La.  67;   Winship  v.  Portland  League  Base  Pa.  St.  67. 

Ball,  etc.,  Assoc.,  78  Me.  571.    See  also  Allen-  14.  Motive  of  Master  Immaterial. — Spotswood 

town  Iron  Co.  v.  McLaughlin,  24  W.  N.  C.  v.  Barrow,  5  Exch.  110;  Fape  v.  Lathrop,  18 

(Pa.)  343.  Ind.  App.  633;  Greene  v.  Washburn,  7  Allen 

Business    Depression.  —  Kelly    v.    Carthage  (Mass.)  390;  Jackson  z>.  New  York  Post  Gradu- 

Wheel  Co.,  62  Ohio  St.  598.  ate,  etc.,  Hospital,  (C.  PI.  Gen.  T.)  6  Misc. 

7.  Refusal  to  Do  Work  Outside  Scope  of  Employ-  (N.  Y.)  roi:  Kane  p.  Moore,  167  Pa.  St.  275; 
ment.  —  Re  Ingersoll,  r6  Ont.  195.  Crescent  Horse-Shoe,  etc.,  Co.  v.  Eynon,  95 

8.  Annoying  Conduct.  —  Stevens  v.  Crane,  37  Va.  151. 

Mo.  App.  487.  15.  Statement  of  Reasons  at  Time  of  Discharge 

9.  Pledge  of  Stock  for  Debt.  —  McMullan  v.  Unnecessary.  —  Ridgwayf.  Hungerford  Market 
Dickinson  Co.,  63  Minn.  405.  Co.,  3  Ad.  &  EI.  171.  30  E.  C.  L.  59,  4  N.  &  M. 

10.  Unfounded  Suspicion  of  Bad  Character. —  797,  1  Harr.  &  W.  244;  Orr  v.  Ward,  73  111. 
Patterson  v.  Scott,  38  U.  C.  Q.  B.  642.  See  31S;  Sterling  Emery  Wheel  Co.  v.  Magee,  40 
also  Meyerson  v.  Levy,  (City  Ct.  Gen.  T.)  60  111.  App.  340;  Odeneal  v.  Henry,  70  Miss.  181; 
N.  Y.  Supp.  996.  Harrington  v.  Chittenango  First  Nat.  Bank,  I 
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any  adequate  cause  for  dismissal,  existing  and  known  to  the  employer,  at  the 
time,  excuses  and  justifies  the  discharge,  whether  assigned  or  not,  and  although 
a  different  cause  was  assigned.1  It  is  also  equally  well  settled  at  the  present 
time  that  if  a  good  cause  of  dismissal  really  existed,  it  is  immaterial  that  at 
the  time  of  the  dismissal  the  master  did  not  know  of  its  existence,  and  acted 
upon  some  other  causes  which  may  have  been  insufficient.2 

4.  Waiver  of  Right  to  Discharge.  —  The  master  may  waive  or  condone  acts 
of  the  servant  amounting  to  grounds  for  discharge;  and  when  any  particular 
act  is  condoned  he  cannot,  in  general,  rely  upon  it  afterwards  as  a  ground  for 
discharge. 3  Such  condonation,  however,  cannot  in  any  respect  extend  to 
subsequent  offenses  or  a  continued  deficiency.4  The  mere  fact  that  the  serv- 
ant is  not  dismissed  immediately  after  knowledge  of  the  ground  for  discharge 
does  not  necessarily  amount  to  a  waiver  of  the  right  to  discharge;  5  but  his 
retention  under  such  circumstances  is  prima  facie  evidence  of  waiver.6  The 
presumption  so  arising  may  be  rebutted  by  facts  sufficient  to  show  a  reason- 
able cause  for  the  failure  to  dismiss  him  at  an  earlier  day.7  The  question 
whether  the  master  has  waived  the  right  of  discharge  is  usually  one  to  be 
determined  by  the  jury  from  all  the  facts  and  surrounding  circumstances.8 

Waiver  to  Claim  Forfeiture  of  Compensation.  —  Where,  after  a  valid  ground  for  dis- 
charge has  occurred  the  employer  retains  the  servant  until  the  end  of  the  term 
of  employment,  and  tenders  him  the  amount  claimed  to  be  due,  he  thereby 
waives  the  right  to  claim  the  forfeiture  of  the  servant's  compensation.9 

5.  Waiver  of  Rights  Based  on  Wrongful  Discharge.  —  If  by  his  own  acts  the 
servant  shows  that  he  acquiesces  in  his  discharge  before  the  expiration  of  the 


Thomp.  &  C.  (N.  Y.)  361;  Ball  v.  Livonia  Salt, 
etc.,  Co.,  (C.  PI.  Gen.  T.)  8  Misc.  (N.  Y.)  333- 

1.  Adequate  Reason  Known  at  Time  of  Dis- 
charge Sufficient  —  England.  —  Baillie  v.  Kell, 
4  Bing.  N.  Cas.  638,  33  E.  C.  L.  471;  Ridgvvay 
v.  Hungerford  Market  Co.,  3  Ad.  &  El.  171,  30 
E.  C.  L.  59;  Cussons  v.  Skinner,  11  M.  &  W. 
161. 

Alabama.  —  Strauss  v.  Meertief,  64  Ala.  299, 
38  Am.  Rep.  8. 

Illinois. — Sterling  Emery  Wheel  Co.  v. 
Magee,  40  111.  App.  340;  Orr  v.  Ward,  73  111. 
318. 

New  York,  —r  Green  v.  Edgar,  21  Hun  (N. 
Y.)  414. 

Pennsylvania.  —  Kane  v.  Moore,  167  Pa.  St. 
275,  affirmed  9  Montg.  Co.  Rep.  (Pa.)  165; 
AUeniovvn  Iron  Co.  v.  McLaughlin,  24  W.  N. 
C.  (Pa.)  343. 

2.  Knowledge  of  Ground  at  Time  of  Discharge 
Unnecessary  —  England.  —  Boston  Deep  Sea 
Fishing,  etc.,  Co.  v.  Ansell,  39  Ch.  D.  339; 
Msrcer  v.  Whall,  5  Q.  B.  447,  48  E.  C.  L.  447; 
Willets  v.  Green,  3  C.  &  K.  59. 

Canada.  —  Mclntyre  v.  Hockin,  r6  0nt.  App. 
501;  Tozer  v.  Hutchison,  12  N.  Bruns.  548. 

Illinois.  —  Abendpost  Co.  v.  Hertel,  67  111. 
App.  501. 

Mississippi.  —  Odeneal  v.  Henry,  70  Miss. 
172. 

New  Jersey.  — Allen  v.  Ayleswotth,  58  N.  J. 
Eq.  3+9- 

New  York.  —  Arkush  v.  Hanan,  60  Hun  (N. 
Y.)  518;  Green  v.  Edgar,  21  Hun  (N.  Y.)  414. 

Contra,  dictum  in  Cussons  v.  Skinner,  11  M. 
&  W.  161,  12  L.  J.  Exch.  347. 

3.  Waiver.  —  Leatherberry  v.  Odell,  7  Fed. 
Rep.  641;  Jonas  v.  Field,  83  Ala.  445;  McGehee 
v.  Roberts,  90  Ala.  534;  Jordan  v.  Webber 
Moulding  Co.,  72  Mo.  App.  325 ;  Hauerbach  v. 
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Calder,  15  Utah  371;  Tickler  v.  Andrae  Mfg. 
Co.,  95  Wis.  352. 

4.  Subsequent  Offenses.  —  Leatherberry  v. 
Odell,  7  Fed.  Rep.  641.  See  also  Gray  v.  Shep- 
ard,  147  N.  Y.  183;  Sisilman  v.  Cohen,  (Supm. 
Ct.  App.  T.)  25  Misc.  529;  Mclntyre  v.  Hock- 
ins,  16  Ont.  App.  502. 

5.  Retention  of  Servant.  —  Jonas  v.  Field,  83 
Ala.  445;  Newman  v.  Reagan,  63  Ga.  755; 
Dunkell  v.  Simons,  15  Daly  (N.  Y.)  352;  Hunt- 
ington v.  Claflin,  10  Bosvv.  (N.  *Y.)  262;  Gal- 
lagher v.  Christopher,  etc.,  St.  R.  Co.,  14  Daly 
(N.  Y.)  366.  See  also  Jerome  v.  Queen  City 
Cycle  Co.,  163  N.  Y.  351. 

6.  Leatherberry  v.  Odell,  7  Fed.  Rep.  648; 
Jones  v.  Trinity  Parish,  19  Fed.  Rep.  59;  Mc- 
Murray  v.  Boyd,  58  Ark.  504;  Monahan  v. 
Story,  2  E.  D.  Smith  (N.  Y.)  393;  Tickler  v. 
Andrae  Mfg.  Co.,  95  Wis.  352.  Compare 
Alexis  Stoneware  Mfg.  Co.  v.  Young,  59  111. 
App.  226. 

7.  Jones  v.  Trinity  Parish,  ig  Fed.  Rep.  59; 
McMurray  v.  Boyd,  58  Ark.  508. 

8.  Question  for  Jury.  —  Jones  v.  Trinity  Par- 
ish, 19  Fed.  Rep.  62;  Leatherberry  v.  Odell, 
7  Fed.  Rep.  648;  Drennen  v.  Satterfield,  119 
Ala.  84;  J  ones  v.  Field,  83  Ala.  445  \  McMurray 
r.  Boyd,  58  Ark.  504;  Jordan  v.  Weber  Mould- 
ing Co.,  77  Mo.  App.  572;  Harrington  v.  Chit- 
tenango  First  Nat.  Bank,  1  Thomp.  &  C.  (N. 
Y.)  361;  Dunkell  v.  Simons,  16  Daly  (N.  Y.) 
352;  Mclntyre  r<.  Hockin,  16  Ont.  App.  498. 

When  Question  for  Court.  —  Where,  however, 
the  alleged  acts  of  condonation  are  such  as,  if 
true,  clearly  to  indicate  condonation  or  waiver, 
then  it  is  not  improper  for  the  court  to  instruct 
the  jury  that  if  they  find  that  the  defendant  so 
acted,  they  should  find  a  waiver.  Jordan  v. 
Weber  Moulding  Co.,  77  Mo.  App.  572. 

9.  Forfeiture  of  Wages  Waived.' —  Paine  v. 
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term  of  service,  he  waives  all  rights  growing  out  of  the  discharge,  and  cannot 
recover  anything  therefor,1  and  it  has  been  held  that  where  an  employee 
after  a  wrongful  discharge  sends  in  his  resignation  voluntarily,  and  it  is 
accepted,  he  waives  any  rights  that  he  may  have  had  based  on  the  wrongful 
discharge.3  Where,  however,  an  employee  is  peremptorily  ordered  to  resign, 
his  resignation  will  not  constitute  acquiescence  in  the  dismissal  nor  operate 
as  a  waiver  of  his  rights  growing  out  of  the  discharge.3 

6.  Duty  to  Seek  Other  Employment.  —  As  stated  in  another  section,  the 
master  may  show,  in  mitigation  of  damages  in  an  action  for  wrongful  dis- 
charge, what  the  servant  earned  in  another  employment,  or  what  he  might  have 
earned  in  another  employment  if  he  had  used  due  diligence  in  obtaining  it.4 
It  is  unquestionably  the  duty  of  the  servant,  when  improperly  discharged,  to 
use  due  and  reasonable  diligence  in  seeking  other  employment  in  order  to 
diminish  the  loss  resulting  from  the  breach  of  the  contract.5  He  is  bound 
only  to  use  reasonable  diligence,  however,  in  the  quest  of  other  employment,6 
and  is  under  no  obligation  to  seek  or  accept  any  other  occupation  than  such 
as  may  be  of  the  same  nature  and  description  as  that  in  which  he  was 
employed  by  the  defendant.7    What  is  a  reasonable  effort  is  necessarily  a 


Howells,  90  N.  Y.  660.  See  also  Bast  v.  Byrne, 
51  Wis.  531,  37  Am.  Rep.  841. 

1.  Acquiescence  in  Discharge.  —  People's  Co- 
operative Assoc.  v.  Lloyd,  77  Ala.  387;  Tra- 
wick  v.  Peoria,  etc.,  R.  Co.,  68  111.  App.  156; 
Chevalier  v.  Borie,  3  La.  300;  Tanner  v.  Cam- 
bon,  26  La.  Ann.  353;  Lister's  Agricultural 
Chemical  Works  v.  Pender,  74  Md.  15; 
Brighton  v.  Lake  Shore,  etc.,  R.  Co.,  103 
Mich.  420;  Wharton  v.  Christie,  53  N.  J.  L.  607. 

2.  Resignation  After  Wrongful  Discharge.  — 
Wharton  v.  Christie,  53  N.  J.  L.  607. 

3.  Peremptory  Order  to  Resign.  —  Cumberland , 
etc.,  R.  Co.  v.  Slack,  45  Md.  161. 

4.  See  infra,  this  section,  10.  Rights  and 
Remedies  of  Servant  Wrongfully  Discharged  — 
Mea  s  u  re  of  Da  m  a°  es . 

5.  Servant's.  Duty  to  Seek  Employment —  Eng- 
land,—  Goodman  v.  Pocock,  15  Q.  B.  576,  69 
E.  C.  L.  576;  Eimmens  v.  Elderton,  4  H.  L. 
Cas.  645;  Beckham  v.  Drake,  2  H.  L.  Cas.  606. 

United  States.  —  Leatherberry  v.  Odell,  7 
Fed.  Rep.  647. 

Alabama.  — Strauss  v.  Meertief,  64  Ala.  308, 
38  Am.  Rep.  8;  Wilkinson  v.  Black,  80  Ala. 
332. 

Arkansas. — Van  Winkle  v.  Satterfield,  58 
Ark.  622. 

California.  —  Utter  v.  Chapman,  38  Cal.  659. 

Colorado.  — Saxonia  Min.,  etc.,  Co.  v.  Cook, 
7  Colo.  569. 

Illinois.  —  Williams  v.  Chicago  Coal  Co.,  60 
111.  149. 

Indiana.  —  Hinchcliffe  v.  Koontz,  121  Ind. 
422,  16  Am.  St.  Rep.  403;  Gazette  Printing  Co. 
v.  Morss,  60  Ind.  153;  Hamilton  v.  Love,  153 
Ind.  642;  Dunn  v.  Johnson,  33  Ind.  54,  5  Am. 
Rep.  177. 

Iowa.  —  Worthington  v.  Oak,  etc..  Imp.  Co., 
100  Iowa  39. 

Kentucky. — John  C.  Lewis  Co.  v.  Scott,  95 
Ky.  486,44  Am.  Si.  Rep.  251. 

Maine.  —  Miller  v.  Mariner's  Church,  7  Me. 
51,  20  Am.  Dec.  341;  Sutherland  v.  Wyer,  67 
Me.  64. 

Maryland.  —  Hamill  v.  Foute,  51  Md.  419. 
Michigan.  —  Harrington  v.  Gies,  45  Mich. 
374;  Jones  v.  Graham,  etc.,  Transp.  Co.,  51 
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Mich.  539;  Champlain  v.  Detroit  Stamping  Co., 
68  Mich.  238. 

Minnesota.  —  McMullan  v.  Dickinson  Co.,  63 
Minn.  405;  Horn  v.  Western  Land  Assoc.,  22 
Minn.  233. 

Mississippi .  —  Birdsong  v.  Ellis,  62  Miss. 
421. 

Alissouri. — Stone  v.  Vimont,  7  Mo.  App. 
277;  Soursin  v.  Salorgne,  14  Mo.  App.  486; 
Miller  v.  Woolman  Todd  Boot,  etc.,  Co.,  26 
Mo.  App.  57. 

New  York.  —  Shannon  v.  Comstock,  21 
Wend.  (N.  Y.)  457,  34  Am.  Dec.  262;  Polk  v. 
Daly,  (C.  PI.  Gen.  T.)  14  Abb.  Pr.  N.  S.  (N. 
Y.)  156;  Moody  v.  Leverich,  (C.  PI.  Gen.  T.) 
14  Abb.  Pr.  N.  S.  (N.  Y.)  154;  Huntington  v. 
Ogdensburgh,  etc.,  R.  Co.,  (Supm.  Ct.  Gen. 
T.)  33  How.  Pr.  (N.  Y.)  416;  Howard  v.  Daly, 
61  N.  Y.  362,  19  Am.  Rep.  2S5;  Merrill  v. 
Blanchard,  7  N.  Y.  App.  Div.  167;  Ruland  v. 
Waukesha  Water  Co.,  52  N.  Y.  App.  Div.  280. 

Pennsylvania.  —  Marr  v.  Cook,  1  Del.  Co. 
Rep.  (Pa.)  237,  14  Lane.  Bar  (Pa.)  19;  Cham- 
berlin  v.  Morgan,  68  Pa.  St.  168;  Emery  v. 
Steckel,  126  Pa.  St.  171,  12  Am.  St.  Rep.  857; 
King  v.  Steiren,  44  Pa.  St.  105,  84  Am.  Dec.  419. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Staub,  7  Lea  (Tenn.)  397;  Children  of  Israel 
Cong.  v.  Peres,  2  Coldw.  (Tenn.)  620. 

Texas.  —  Allgeyer  v.  Rutherford,  (Tex.  Civ. 
App.  1898)45  S.  W.  Rep.  628. 

Wisconsin.  —  Barker  v.  Knickerbocker  L. 
Ins.  Co.,  24  Wis.  630;  Babcock  v.  Appleton 
Mfg.  Co.,  93  Wis.  124;  Winkler  v.  Racine 
Wagon,  etc.,  Co.,  99  Wis.  185. 

Excuse  for  Not  Seeking  Other  Employment  — 
When  Question  for  the  Jury.  —  Chisholm  v.  Pre- 
ferred Bankers'  L.  Assur.  Co.,  112  Mich.  50. 

6.  Reasonable  Diligence  Sufficient. — ■  Farrell  v. 
School  Dist.  No.  2,  98  Mich.  43;  Bassett  v. 
French,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  672; 
Gillis  v.  Space,  63  Barb.  (N.  Y.)  177;  Fuchs  v. 
Koetner,  107  N.  Y.  529:  Howard  v.  Dalv,  61 
N.  Y.  362,  19  Am.  Rep.  285;  Polk  z>.  Dalv, 
(C.  P.  Gen.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.)  156. 

7.  Employment  of  Different  Character  —  United 
States.  —  Leatherberry  t:  Odell,  7  Fed.  Rep. 
641. 
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question  for  the  jury,  depending  on  the  circumstances  of  each  particular  case.1 

7.  Offer  of  Re-employment.  —  On  the  general  question  whether  the  servant 
is  bound  to  accept  an  offer  of  re-employment  in  order  to  reduce  the  damages 
caused  by  the  discharge,  the  decisions  are  not  altogether  in  accord. 

Character  of  the  Work.  —  It  cannot  be  doubted,  however,  that  when  a  servant 
is  wrongfully  discharged  he  is  not  bound,  for  the  purpose  of  reducing  dam- 
ages, to  accept  new  employment  from  the  same  master,  unless  the  work  is  of 
the  same  general  character  as  the  original  employment. - 

Objections  to  Master.  —  Nor  is  the  servant  bound  to  accept  an  offer  of  re-employ- 
ment from  the  master  where  there  are  reasonable  grounds  of  objection  to  him.3 

Terms  of  Offer. — -It  has  also  been  held  that  where  a  discharged  servant  is 
offered  employment  the  same  as  or  similar  to  that  from  which  he  has  been 
discharged,  for  the  same  period,  and  upon  the  same  terms,  and  before  he  has 
sustained  any  injury  by  reason  of  the  discharge,  and  he  refuses  to  accept  the 
offer,  no  damages  are  recoverable  by  reason  of  his  discharge.4  According  to  a 
number  of  decisions,  if  the  master  offers  new  employment  at  less  wages,  under 
circumstances  that  will  render  its  acceptance  a  modification  of  the  original  agree- 
ment, and  a  waiver  of  all  rights  thereunder,  the  servant  is  not  bound  to  accept 
such  offer  in  order  to  reduce  the  damages.5  On  the  other  hand,  it  has  been 
held,  in  a  case  where  it  did  not  appear  whether  the  wages  were  to  be  the 
same  as.  or  less  than  under  the  original  contract  of  employment,  or  whether 
the  period  of  emplo3'ment  was  to  be  the  same  or  for  an  indefinite  time,  that 
the  servant  was  bound  to  accept  the  offer,  and  that  his  refusal  so  to  do  might 
be  shown  in  mitigation  of  damages;6  and  there  are  other  decisions  in  which 
it  is  held  that  the  servant  must  accept  an  offer  of  re-employment  at  the  same 
salary,  in  the  same  line  of  employment,  though  for  an  indefinite  period,  and 


Alabama.  —  Strauss  v.  Meertief,  64  Ala.  308, 
38  Am.  Rep.  8;  Wilkinson  v.  Black,  80  Ala. 
333- 

Arkansas. — Van  Winkle  v.  Satterfield,  58 
Ark.  622;  Walworth  v.  Pool,  9  Ark.  394. 

California.  —  Elbert  v.  Los  Angeles  Gas  Co., 
97  Cal.  244. 

Illinois.  —  McKinley  v.  Goodman,  67  111. 
App.  374. 

Indiana.  —  Hinchcliffe  v.  Koontz,  121  Ind. 
422,  16  Am.  St.  Rep.  403. 

Mississippi.  —  Hunt  v.  Crane,  33  Miss.  669, 
69  Am.  Dec.  381. 

Missouri. — Stevens  v.  Crane,  37  Mo.  App. 
494- 

New  York.  —  Fuchs  v.  Koerner,  107  N.  Y. 
529;  Costigan  v.  Mohawk,  etc.,  R.  Co.,  2  Den. 
(N.  Y.)  609,  43  Am.  Dec.  758;  Briscoe  v.  Lilt, 
(Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.)  5. 

Pennsylvania.  —  Wolf  v.  Studebaker,  65  Pa. 
St.  462;  King  v.  Steiren,  44  Pa.  St.  99,  84  Am. 
Dec.  419. 

Compare  Simon  v.  Allen,  76  Tex.  398. 

Not  Required  to  Accept  Work  of  Lower  Grade  or 
Miscellaneous  Kind.  —  Wilkin^n  v.  Black,  80 
Ala.  333;  Strauss  v.  Meertief,  6*  Ala.  299,  38 
Am.  Rep.  8;  Brisco3  v.  Litr,  (Supm.  Ct.  App. 
T.)  19  Misc.  (N.  Y.)  5. 

Need  Not  Seek  Employment  in  Another  Locality. 
—  Wilkinson  v.  Black,  80  Ala.  329;  Strauss  v. 
Meertief,  64  Ala.  308,  38  Am.  Rep.  8;  Harring- 
ton v.  Gies,  45  Mich.  374;  Howard  v.  Daly,  61 
N.  Y.  362,  19  Am.  Rep.  285;  Costigan  v. 
Mohawk,  etc.,  R.  Co.,  2  Den.  (N.  Y.)  609,  43 
Am.  Dec.  758;  Gillis  v.  Space,  63  Barb.  (N.  Y.) 
177- 

Not  Bound  to  Accept  Employment  from  Objec- 
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tionable  Person.  —  Strauss  v.  Meertief,  64  Ala. 
299,  38  Am.  Rep.  8. 

1.  Reasonable  Effort  a  Question  for  Jury.  — 

Leatherberry  v.  Odell,  7  Fed.  Rep.  647;  Emery 
v.  Steckel,  126  Pa.  St.  175,  12  Am.  St.  Rep. 
857;  Connot  v.  Hurley,  112  Mich.  622. 

2.  Work  Not  of  Same  General  Character.  —  Jack- 
son v.  Independent  School  Dist,,  (Iowa  1899) 
77  N.  W.  Rep.  863.  See  also  the  preceding  sub- 
section, Duty  to  Seek  Other  Employment,  where 
it  is  shown  that  a  servant  is  not  bound  to  accept 
other  employment,  from  persons  other  than 
the  master,  for  the  purpose  of  reducing  the 
damages,  unless  such  employment  is  of  the 
same  general  character  as  that  called  for  by 
the  contract,  from  completing  which  he  was 
prevented. 

3.  Where  Master  Is  an  Objectionable  Person. — 

Levin  v.  Standard  Fashion  Co.,  16  Daly  (N. 
Y.)  404,  reversing  (N.  Y.  City  Ct.  Gen.  T.)  4  N. 
Y.  Supp.  867.  See  also  Birdsong  v.  Ellis,  62 
Miss.  419. 

4.  Offer  of  Similar  Employment  for  Same  Wages 
and  Same  Term.  —  Texas  Benev.  Assoc.  v.  Bell, 
3  Tex.  App.  Civ.  Cas.,  §  277.  To  the  same 
effect  see  Birdsong  v.  Ellis,  62  Miss.  418. 

5.  Offer  of  Re-employment  at  Smaller  Salary.  — 
Chisholm  v.  Preferred  Bankers'  L.  Assur.  Co., 
112  Mich.  50;  Jackson  v.  Independent  School 
Dist.  (Iowa  1899)  77  N.  W.  Rep.  863;  People's 
Co-operative  Assoc.  v.  Lloyd,  77  Ala.  387; 
Whitmarsh  v.  Littlefield,  46  Hun  (N.  Y.)  418; 
Trawick  v.  Peoria,  etc.,  R.  Co.,  68  111.  App. 
156.  See  also  Brighton  v.  Lake  Shore,  etc., 
R.  Co.,  103  Mich.  420. 

6.  Bigelow  v.  American  Forcite  Powder  Mfg. 
Co.,  39  Hun  (N.  Y.)  599. 
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that  his  refusal  so  to  do  may  be  shown  in  mitigation  of  damages.1 

8.  Necessity  of  Offer  to  Perform  Services.  — •  Where  an  employee  under  a  con- 
tract is  wrongfully  discharged,  he  is  not  afterwards  required  to  offer  to  work 
before  he  can  recover  for  breach  of  the  contract  because  of  such  wrongful 
discharge.3 

9.  Duty  of  Discharged  Servant  to  Leave  Premises  Peaceably.  —  Where  a 
servant  has  been  discharged  and  ordered  to  leave  the  master's  house  or  prem- 
ises, and  remains,  he  is  a  trespasser  whether  the  discharge  was  rightful  or 
not;  3  and  the  master  may  eject  him,  using  as  much  force  as  is  necessary,  but 
not  more,4  and  may  remove  the  servant's  goods  from  the  house  or  premises.5 
Where  the  occupation  of  a  house  by  a  servant  is  connected  with  the  service, 
or  is  required  by  the  employer  for  the  necessary  or  better  performance  of  the 
service,  the  occupation  is  as  servant,  not  as  tenant,  and  the  possession  is  that 
of  the  master.0 

10.  Rights  and  Remedies  of  Servant  Wrongfully  Discharged  —  a.  Action 
for  Wages  Earned  Before  Discharge.  —  There  is  considerable  conflict 
of  authority  as  to  the  nature  of  the  remedies  to  which  a  wrongfully  discharged 
servant  is  entitled.  He  is,  of  course,  entitled  to  sue  on  the  contract  for  sums 
actually  earned  and  due  by  the  terms  of  the  contract.7 

b.  Action  on  Quantum  Meruit.  —  He  may  treat  the  contract  as 
rescinded,  and  sue  immediately  on  a  quantum  meruit  for  the  service  performed, 
in  which  case  he  can  recover  for  the  time  actually  served.8    This  action  will 


1.  Offer  of  Re-employment  for  Indefinite  Period. 

-De  Loraz  v.  McDowell,  6S.Hun  (N.  Y.)  170, 
affirmed  without  opinion  in  142  N.  Y.  664.  See 
also  Squire  v.  Wright,  1  Mo.  App.  172. 

Where  Master  Agrees  to  Pay  Full  Wages  if  Serv- 
ant Is  Discharged,  —  Wach;  v.  Friedmann,  11 
Mo.  App.  602. 

2.  Offer  of  Performance  Unnecessary  —  Illinois. 

—  Stumer  v.  Wilson,  82  111.  App.  384;  Chicago 
House  Wrecking  Co.  v.  James  H.  Rice  Co., 
67  111.  App.  686. 

Indiana.  —  Hinchcliffe  v.  Koontz,'  121  Ind. 
422,  16  Am.  St.  Rep.  403. 

Maryland.  —  Bull  v.  Schuberth,  2  Md.  38. 

Michigan.  —  Jones  z/.  Graham,  etc.,  Transp. 
Co.,  51  Mich.  530. 

Minnesota.  —  McMullan  v.  Dickinson  Co.,  63 
Minn.  405;  Mackubin  v.  Clarkson,  5  Minn. 
247. 

Neiu  York.  —  Bacon  v.  New  Home  Sewing 
Mach.  Co.,  (Supm.Ct.  Gen.  T.)  37  N.  Y.  St. 
Rep.  56,  affirmed  129  N.  Y.  658. 

Pennsylvania.  —  Van  Schaick  v.  Wanne- 
mar.her,  (Pa.  1886)  5  Atl.  Rep.  31;  Chamberlin 
v.  Morgan,  68  Pa.  St.  168;  King  v.  Steiren,  44 
Pa.  St.  99,  84  Am.  Dec.  419. 

Breach  of  Contract  for  Future  Employment.  — 
Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285. 

3.  Remaining  on  Premises  After  Discharge  a 
Trespass.  —  Champion  v.  Hartshorne,  9  Conn. 
568;  Foye  v.  Sewell,  (C.  PI.  Tr.  T.)  21  Abb. 
N.  Cas.  (N.  Y.)i5;  Hanfordz-.  People,  7  N.  Y. 
Wklv.  Dig.  528. 

4.  Fove  v.  Sewell,  (C.  PI.  Tr.  T.)  21  Abb.  N. 
Cas.  (N.  Y.)  15. 

5.  Haywood  v.  Miller,  3  Hill  (N.  Y.)  90. 

6.  Kerrains  v.  People,  60  N.  Y.  221,  19  Am. 
Rep.  158. 

Refusing  Employer  Entrance  to  His  Own  House. 

—  Where  an  overseer  discharged,  whether  for 
just  cause  or  not,  refuses  to  let  his  employer 
enter  his  own  house,  which  the  overseer  is  oc- 
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cupying,  the  possession  of  the  latter  is  tortious, 
and  as  he  himself  is  a  trespasser  his  exclusion 
by  such  force  as  is  necessary  to  overcome  re- 
sistance gives  rise  to  no  damages.  Perret  v. 
Sanchez,  12  La.  Ann.  687. 

7.  Action  for  Wages  Actually  Earned.  —  Arch- 
ard  v.  Hornor,  3  C.  &  P.  349,  14  E.  C.  L.  342; 
The  Frank  C.  Barker,  19  Fed.  Rep.  332;  Fowler 
v.  Armour,  24  Ala.  194;  Howard  v.  Daly,  61 
N.  Y.  362,  r9  Am.  Rep.  285;  Moody  v.  Lev- 
erich,  4  Daly  (N.  Y.)  401;  Elliott  v.  Miller,  (C. 
PI.  Gen.  T.)  17  N.  Y.  Supp.  526;  Pennsylvania 
Co.  v.  Dolan,  6  Ind.  App.  109,  51  Am.  St. 
Rep  289. 

Allowance  of  Interest.  —  Morris  w.  Taliaferro, 
75  111.  App.  182;  Catholic  Press  Co.  v.  Ball, 
69  111.  App.  591. 

Under  a  Complaint  for  Wages  Due,  there  can  be 
no  recovery  for  damages  for  breach  of  con- 
tract. Fallon  v.  Farber,  (Supm.  Ct.  App.  T.) 
"-,0  Misc.  (N.  Y.)626;  Reed  v.  Newman,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  792,  65  N.  Y. 
Supp.  218. 

Election  of  Remedies.  —  Allen  v.  Colliery  En- 
gineer's Co.,  196  Pa.  St.  512. 

8.  Treating  Contract  as  Rescinded  and  Suing  on 
a  Quantum  Meruit  —  England.  —  Goodman 
Pocock.  15  Q.  B.  576,  69  E.  C.  L.  576. 

Alabama.  —  Wilkinson  v.  Black,  So  Ala.  329; 
Liddell  v.  Chidester,  84  Ala.  510. 

Connecticut.  —  Ryan  v.  Dayton,  25  Conn. 
192. 

Georgia.  —  Beck  v.  Thompson,  etc.,  Spice 
Co.,  108  Ga.  242;  Britt  v.  Hays,  21  Ga.  157; 
Rogers  v.  Paiham,  8  Ga.  190,  Tyler  Cotton- 
Press  Co.  v.  Chevalier,  56  Ga.  497. 

Illinois. — Jones  v.  Dunton,  7  111.  App.  584: 
Mt.  Hope  Cemetery  Assoc.  v.  Weidenmann, 
139  HI.  67. 

Indiana.  —  Richardson  v.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am.  Rep.  584;  French 
v.  Cunningham,  149  Ind.  632;  Fulton  v. 
Heffelfinger,  23  Ind.  App.  104. 
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operate  as  a  bar  to  a  further  action  for  breach  of  the  contract.1 

c.  Action  for  Breach  of  Contract  —  (i)  Statement  of  Ride.  —  The 
servant  may  treat  the  contract,  though  broken  by  the  master,  as  continuing, 
and  bring  an  action  for  damages  for  the  breach,  either  immediately  or  at  the 
expiration  of  the  term.2 

(2)  Measure  of  Damages —  (a)  In  General  —  aa.  In  Actions  Commenced  After 
Expiration  of  Term.  —  There  is  some  conflict  of  authority  on  the  question  of 
the  measure  of  damages  for  breach  of  a  contract  of  hire  by  a  wrongful  discharge. 
Where  the  action  is  brought  subsequent  to  the  expiration  of  the  term  of 
employment,  the  decisions  are  practically  unanimous  to  the  effect  that  the 
measure  of  damages  is  prima  facie  the  wages  for  the  unexpired  portion  of  the 
term,  this  amount  to  be  diminished  by  such  sums  as  the  servant  has  earned, 
or  might  have  earned  by  a  reasonable  effort  to  obtain  other  employment  in 
the  same  line  of  business.3    A  recovery,  of  course,  cannot  be  entirely  defeated 


Maryland.  —  Given  v.  Charron,  15  Md.  502. 
Missouri.  —  Ehrlich  v.  ^Etna  L.  Ins.  Co.,  88 
Mo.  249. 

Montana.  —  Isaacs  v.  McAndrew,  1  Mont. 
437- 

New  Hampshire.  —  Clark  v.  Manchester.  51 
N.  H.  594. 

New  York.  —  Colburn  v.  Woodworth,  31 
Barb.  (N.  Y.)  381;  Howard  v.  Daly,  61  N.  Y. 
370,  19  Am.  Rep.  285. 

Tennessee.  —  See  Glasgow  v.  Hood,  (Tenn. 
Ch.  1900)  57  S.  W.  Rep.  162. 

Texas.  —  Hearne  v.  Garrett,  49  Tex.  625. 

1.  Action  on  Quantum  Meruit  Bars  Action  for 
Breach.  —  Goodman  v.  Pocock,  15  Q.  B.  576, 
69  E.  C.  L.  576;  Wilkinson  v.  Black,  80  Ala. 
329;  Liddell  -i.  Chidester,  84  Ala.  510;  Jones 
v.  Dunton,  7  111.  App.  5S4;  Keedy  v.  Long,  71 
Md.  385;  Colburn  v.  Woodworth,'  31  Barb.  (N. 
Y.)  381 ;  Moody  v.  Leverich,  4  Daly  (N.  Y.)  409. 

2.  Suing  for  Breach  of  Contract  —  Alabama.  — 
Wilkinson  v.  Black,  80  Ala.  329. 

Colorado.  —  Saxonia  Min.,  etc.,  Co.  v.  Cook, 
7  Colo.  569. 

Georgia.  —  Britt  v.  Hays,  21  Ga.  157;  Rogers 
v.  Parham,  8  Ga.  190;  Beck  v.  Thompson, 
eic,  Spice  Co.,  108  Ga.  242. 

Illinois. — Jones  v.  Dunlon,  7  111.  App.  584. 

Indiana.  —  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  App.  109,  51  Am.  St.  Rep.  289;  Fulton  v. 
Heffelfinger,  23  Ind.  App.  104. 

Missouri.  —  Hansard  v.  Menderson  Clothing 
Co.,  73  Mo.  App.  584;  Ehrlich  v.  yEtna  L.  Ins. 
Co.,  88  Mo.  249;  Halsey  v.  Meinrath,  54  Mo. 
App.  335- 

Montana.  —  Isaacs  v.  McAndrew,  1  Mont. 
437- 

New  York. — Colburn  v.  Woodworth,  31 
Barb.  (N.  Y.)  381;  Howard  v.  Daly,  61  N.  Y. 
370,  19  Am.  Rep.  285;  Heim  v.  Wolf,  1  E.  D. 
Smith  (N.  Y.)7o;  Fallon  v.  Farber,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  626;  Foreman  v. 
Goldberg,  30  Misc.  (N.  Y.)  785. 

Texas.  —  Litchenstein  v.  Brooks,  75  Tex. 
196. 

Canada.  —  Meade  v.  Doherty,  7  N.  Bruns. 
195. 

3.  Actions  Begun  Subsequent  to  End  of  Term  — 

Illinois.  —  McKinley  v.  Goodman,  67  111.  App. 
374;  Fuller  v.  Little,  61  111.  22;  School  Direct- 
orsv.  Crews,  23  III.  App.  367;  Soldiers'Orphans' 
Home  v.  Shaffer,  63  111.  243;  Jones  v.  Dunton, 
7  111.  App.  584. 


Kentucky.  —  Hayworth  Co.  v.  Haldeman,  14 
Ky.  L.  Rep.  202. 

Maryland.  —  Olmstead  v.  Bach,  78  Md.  146, 
44  Am.  St.  Rep.  273;  Baltimore  Base  Ball 
Club,  etc.,  Co.  v.  Pickett,  78  Md.  375,  44  Am. 
St.  Rep.  304;  Norton  v.  Cowell,  65  Md.  359,  57 
Am.  Rep.  331;  Hamill  v.  Foute,  51  Md. 
419. 

Horn  v.  Western  Land  Assoc., 
Bennett  v.  Morton,  46  Minn. 


Minnesota.  — 
22  Minn.  233; 

IJ3-  .... 
Mississippi.  - 

A'lissouri.  — 
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Birdsong  v.  Ellis,  62  Miss.  418. 
Koenigkraemer    v.  Missouri 
Glass  Co.,  24  Mo.  App.  124. 

New  York.  —  Bassett  v.  French,  (C.  PI.  Gen. 
T.)  10  Misc.  (N.  Y.)  672;  Toplitz  v.  Ullman, 
(N.  Y.  City  Ct.  Gen.  T.)  20  N.  Y.  Supp.  50; 
Heroy  v.  Fan  de  Siecle  Co.,  16  N.  Y.  App. 
Div.  171;  Gluck  v.  Duberstein,  (Supm.  Ct. 
App.  T.)  59  N.  Y.  Supp.  497;  De  Leon  v.  Eche- 
verria,  45  N.  Y.  Super.  Ct.  610;  Watson  v. 
Russell,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  636: 
Heim  v.  Wolf,  1  E.  D.  Smith  (N.  Y.)  70; 
Costigan  v.  Mohawk,  eic,  R.  Co.,  2  Den.  (N. 
Y.)  609,  43  Am.  Dec.  758;  Richardson  v.  Hart- 
mann,  68  Hun  (N.  Y.)  9. 

Tennessee.  —  East  Tennessee,  eic,  R.  Co.  v. 
Staub,  7  Lea  (Tenn.)  397. 

Texas.  —  Allgeyer  v.  Rutherford,  (Tex.  Civ- 
App.  1898)  45  S.  W.  Rep.  628;  Efron  v.  Clay- 
ton, (Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  424; 
Southwestern  Tel.,  etc.,  Co.  v.  Bross,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  178. 

Wisconsin.  —  Winkler  v.  Racine  Wagon, 
etc.,  Co.,  99  Wis.  184;  Littlefield  v.  William 
Bergenthal  Co.,  87  Wis.  394;  La  Coursier  v. 
Russell,  82  Wis.  265;  Babcock  v.  Appleton 
Mfg.  Co.,  93  Wis.  124;  Gordon  v.  Brewster,  7 
Wis.  355. 

Where  It  Is  Impossible  to  Obtain  Other  Employ- 
ment.—  Worthington  v.  Oak,  etc.,  Imp.  Co., 
100  Iowa  39. 

Only  Nominal  Damages  Are  Eecoverahle  for 
breach  by  the  employer  of  a  contract  of  hiring, 
if  the  person  hired  could  at  once  have  obtained 
other  employment  of  a  precisely  similar  kind, 
which  a  reasonable  man  would  have  accepted. 
Macdonnell  v.  Marsden,  1  Cab.  &  El.  281; 
Brace  v.  Calder,  64  L.  J.  Q.  B.  582. 

Punitive  Damages  Are  Not  Recoverable  in  an 
action  for  breach  of  contract  of  employment. 
Richardson  v.  Wilmington,  etc.,  R.  Co.,  126 
N.  Car.  100. 
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by  showing  that  the  servant  obtained  or  could  have  obtained  other  employ- 
ment; 1  but  it  is  always  competent  for  the  master  to  show  these  facts  in  miti- 
gation of  damages,  the  burden  of  proof  in  all  cases  being  upon  him.2 

lb.  In  Actions  Where  Time  of  Bringing  Suit  Is  Not  Shown.  —  In  a  number  of  cases 
in  which  it  did  not  appear  whether  the  action  was  brought  before  or  after  the 
expiration  of  the  term  of  service,  the  same  rule  as  to  the  measure  of  damages 
was  adopted  as  in  cases  where  suit  was  brought  after  the  expiration  of  the 
contract  period.3 

cc.  In  Actions  Commenced  Before  but  Tried  After  Expiration  of  Term.  — And  if  at 
the  time  of  the  trial  the  period  of  the  contract  has  expired,  although  the 
action  was  actually  commenced  before,  the  measure  of  damages  then  will  be 
the  stipulated  amount  of  wages  for  the  entire  period  succeeding  the  breach, 
subject  to  such  reduction  as  it  may  appear  from  the  evidence  that  the  defend- 
ant is  entitled  to  on  account  of  money  which  was  actuall}'  earned  by  the 
plaintiff  during  the  period  in  another  service,  or  which  he  would  have  earned 
had  he  sought  other  employment.4 

dd.  In  Actions  Tried  Before  Expiration  of  Term  —  View  that  Damages  Recoverable  for 
Whole  Terra.  —  According  to  a  considerable  number  of  decisions,  the  measure  of 
damages  prima  facie  for  the  wrongful  discharge  of  a  servant  employed  for  a 
time  certain,  is  the  contract  price  for  the  unexpired  term,  though  suit  is 
brought  and  tried  before  the  expiration  of  the  term.  This  amount,  as  in  the 
case  of  actions  tried  after  the  expiration  of  the  term,  is  subject  to  reduction 
by  such  amounts  as  the  servant  has  actually  earned,  or  could  have  earned  by 
the  exercise  of  reasonable  diligence  in  seeking  other  employment  of  the  same 
class.5 

1.  Recovery  Not  Defeated  by  Showing  Oppor- 
tunity for  Employment.  —  Wilkinson  v.  Black, 
80  Ala.  329  [overruling  Holloway  z>.  Talbot,  70 
Ala.  389];  Armfield  v.  Nash,  31  Miss.  361. 
Contra,  St.  Bernard  v.  Reig,  13  Ohio  Cir.  Ct. 
540,  7  Ohio  Cir.  Dec.  539. 

2.  Evidence  of  Opportunity  for  Other  Employ- 
ment Competent  in  Mitigation.  —  Walworth  v. 
Pool,  9  Ark.  395;  Troy  Fertilizer  Co.  v.  Logan, 
96  Ala.  619;  Gazette  Printing  Co.  v.  Morss,  60 
Ind.  153;  Cumberland,  etc.,  R.  Co.  v.  Slack, 
45  Md.  t6i;  Williams  v.  Anderson,  9  Minn.  50; 
Sanderlin  v.  Shaw,  6  Jones  L,  (51  N.  Car.)  225; 
Chamberlin  v.  Morgan,  68  Pa.  St.  168;  Bab- 
cock  v.  Appleton  Mfg.  Co.,  93  Wis.  124; 
Leatherberry  v.  Odell,  7  Fed.  Rep.  641;  St. 
Bernard  v.  Reig,  7  Ohio  Cir.  Dec.  539.  And 
see  infra,  this  section,  subdiv.  Evidence. 

Work  Which  Would  Not  Have  Conflicted  with 
Regular  Employment  —  No  Deduction.  —  A 1 1  ge  y  e  r 
v.  Rutherford,  (Tex.  Civ.  App.  1898)  45  S.  W. 
Rep.  628. 

Servant  May  Show  in  Rebuttal  that  He  Received 
No  Wages  for  His  Work.  —  Gwinn  v.  King,  107 
Iowa  207. 

Amount  Actually  Received  to  Be  Deducted  from 
Recovery.  —  Toplilz  v.  Ullman,  (N.  Y.  City 
Ct.  Gen.  T.)  20  N.  Y.  Supp.  50. 

Evidence  that  Servant  Engaged  in  Business  for 
Himself.  —  Huntington  v.  Ogdensburgh,  etc., 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  33  How.  Pr.  (N. 
YO416;  Toplitz  v.  Ullman,  (C.  PI.  Gen.  T.)  2 
Misc.  (N.  Y.)  130;  Richardson  v.  Hartmann, 
68  Hun  (N.  Y.)  9;  Southwestern  Tel.,  etc., 
Co.  v.  Bross,  (Tex.  Civ.  App.  1898)  45  S.  W. 
Rep.  178.  But  see  Harrington  v.  Gies,  45 
Mich.  374. 

Engaging  in  Other  Business  Not  a  Defense.  — 
Stone  v.  Vimont,  7  Mo.  App.  277. 
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Evidence  of  Inability  of  Plaintiff  to  Obtain  Credit 

Incompetent.- —  Cutler  v.  Gillette,  163  Mass.  95. 

3.  Actions  Where  Time  of  Bringing  Suit  Not 
Shown.  —  Saxonia  Min.,  etc.,  Co.  v.  Cook,  7 
Colo.  569;  Hansard  v.  Menderson  Clothing 
Co.,  73  Mo.  App.  584;  Schmerenbeck  v.  Funke, 
63  Hun  (N.  Y.)  627,  17  N.  Y.  Supp.  717; 
Southwick  v.  Bernhard,  (N.  Y.  Super.  Ct. 
Gen.  T.)  17  N.  Y.  Supp.  478;  Bluefields  Banana 
Co.  v.  Wollfe,  (Tex.  Civ.  App.  1893)  22  S.  W. 
Rep.  269;  Dunn  v.  Hereford,  I  Wyo.  206;  John 
C.  Lewis  Co.  v.  Scott,  95  Ky.  484,  44  Am.  St. 
Rep.  251. 

4.  Actions  Commenced  Before  but  Tried  After 
Expiration  of  Term.  —  Mt.  Hope  Cemetery 
Assoc.  v.  Weidenmann,  139  111.  67;  Catholic 
Press  Co.  v.  Ball,  69  111.  App.  591;  Halsey  v. 
Meinrath,  54  Mo.  App.  335;  Sommer  v.  Con- 
haim,  (Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.) 
167;  Everson  v.  Powers,  £9  N.  Y.  527,  42  Am. 
Rep.  319;  O'Neill  v.  Travnor.  (Supm.  Ct. 
App.  T.)  24  Misc.  (N.  Y.)  686,  affirming  (N.  Y. 
City  Ct.  Gen.  T.)  23  Misc.  (N.  Y.)  770. 

5.  Damages  Recoverable  for  Whole  Term  — 
United  States.  —  Pierce  v.  Tennessee  Coal,  etc., 
R.  Co.,  173  U.  S.  1,  reversing  Si  Fed.  Rep. 
814. 

Indiana.  —  Hamilton  v.  Love,  152  Ind.  641; 
Hinchcliffe  v.  Koontz,  121  Ind.  422,  16  Am. 
St.  Rep.  403;  Pape  v.  Lathrop,  18  Ind.  App. 

633- 

Louisiana.  —  Decamp  v.  Hewitt,  11  Rob. 
(La. 'I  290,  43  Am.  Dec.  204. 

Maine.  —  Sutherland  v.  Wyer,  67  Me.  64. 

Massachusetts.  —  Cutter  v.  Gillette,  163 
Mass.  95;  Paige  v.  Barrett,  151  Mass.  67; 
Drummond  v.  Crane,  159  Mass.  577. 

Missouri.  —  Miller  v.  Woolman-Todd  Boot, 
etc.,  Co.,  26  Mo.  App.  57;  Lally  v.  Cantwell,  40 
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View  that  Damages  Only  Up  to  Time  of  Trial  Are  Recoverable.  —  On  the  other  hand, 
it  is  held  in  many  decisions  that  in  an  action  for  the  wrongful  discharge  of  a 
servant,  when  the  trial  takes  place  before  the  expiration  of  the  stipulated  term 
of  employment,  the  plaintiff  can  recover  damages  only  up  to  the  time  of  trial, 
subject  to  reduction  by  such  sums  as  the  defendant  has  earned,  or  might  have 
earned  by  the  exercise  of  reasonable  diligence  in  seeking  other  employment, 
between  the  time  of  discharge  and  the  time  of  trial.1 

(b)  Where  Damages  Consist  of  Profits  Lost.  —  Where  the  contract  has  been  wrong- 
fully terminated  by  the  master,  and  the  resultant  damages,  if  any,  consist  in 
profits  lost,  such  profits  are  the  proper  measure  of  damages,  and  are  recover- 
able if  the  evidence  furnishes  reasonable  data  upon  which  to  base  them.2  If, 
however,  the  employee  has  never  performed  any  service  under  the  contract, 
and  there  is  no  proof  upon  which  such  profits  can  be  estimated,  they  are 
deemed  too  remote  and  speculative  to  constitute  the  basis  of  a  recovery.3 

(c)  Expenses  in  Seeking  Other  Employment.  —  The  servant  is  not  entitled  to  have 
his  expenses  in  seeking  other  employment  deducted  from  the  credit  to  be 
allowed  the  master  on  account  of  wages  earned  elsewhere.4 

(d)  Attorney's  Fees.  — A  statute  authorizing  the  allowance  of  attorney's  fees 
where  a  servant  successfully  maintains  a  suit  for  wages  earned  and  due  does 
not  authorize  the  allowance  of  attorney's  fees  in  an  action  by  an  employee  to 
recover  damages  for  a  wrongful  discharge.5 

(3)  As  a  Bar  to  Other  Remedies  —  To  Action  on  Quantum  Meruit.  —  Where  a 
servant  wrongfully  discharged  brings  an  action  for  breach  of  the  contract,  this 
will  bar  an  action  on  a  quantum  meruit* 

To  Another  Action  for  Breach.  —  So,  whether  such  action  be  brought  and  tried 
before  or  after  the  expiration  of  the  term  of  employment,  it  will  operate  as 
a  bar  to  any  subsequent  action  for  breach  of  the  same  contract.  There  can 
be  but  one  recovery  for  the  breach.7 


Mo.  App.  44;  Lambert  v.  Hartshorne,  65  Mo. 
549;  Boland  v.  Glendale  Quarry  Co.,  127  Mo. 
520;  Ream  v.  Watkins,  27  Mo.  518;  Estes  v. 
Desnoyers  Shoe  Co.,  155  Mo.  577. 

New  Jersey.  —  Smith  v.  Gilbert  Lock  Co.,  4 
N.  J.  L.  312. 

Ohio.  —  Kelly  v.  Carthage  Wheel  Co.,  62 
Ohio  St.  598. 

Pennsylvania.  —  Wilke  v.  Harrison,  166  Pa. 
St.  202.  See  Schnuth  v.  Aber,  13  Pa.  Super. 
Ct.  174. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Staub,  7  Lea  (Tenn.)  397. 

Canada.  —  Meade  v.  Doherty,  7  N.  Bruns. 
195. 

1.  Damages  Only  to  Time  of  Trial  Recoverable 

—  United  States.  —  Schroeder  v.  California 
Yukon  Trading  Co.,  95  Fed.  Rep.  296;  Darst 
v.  Mathieson  Alkali  Works,  81  Fed.  Rep.  284. 

Alabama.  —  Wright  v.  Falkner,  37  Ala.  274. 

Arkansas.  —  Van  Winkle  v.  Satterfield,  58 
Ark.  617;  Gates  v.  School  Dist.,  57  Ark.  374. 

Georgia.  —  Roberts  v.  Crowley,  81  Ga.  429. 

Illinois.  —  Mt.  Hope  Cemetery  Assoc.  v. 
Weidenmann,  139  111.  67. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Offutt, 
15  Ky.  L.  Rep.  301. 

Minnesota.  —  McMullan  v.  Dickinson  Co.,  60 
Minn.  156,  51  Am.  St.  Rep.  511. 

New  York. — Sommer  v.  Conhain,  (Supm 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  166;  Emerson  v 
Powers,  89  N.  Y.  527,  42  Am.  Rep.  319;  Col 
burn  v.  Wood  worth,  31  Barb.  (N.  Y.)  385 
Zender  v.  Seliger  Soothill  Co.,  (Supm.  Ct.  App 
T.)  17  Misc.  (N.  Y.)  126;  Bassett  v.  French,  (C 
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PI.  Gen.  T.)  10  Misc.  (N.  Y.)  672.  See  Baros 
v.  Jarmulowsky,  31  Misc.  (N.  Y.)  746. 

Wisconsin. — Gordon  v.  Brewster,  7  Wis. 
355- 

Canada.  —  Beauchemin  v.  Simon,  23  L.  C. 
Jur.  143. 

The  Action  May  Be  Repeated  as  often  as  salary 
becomes  due.  Williams  v.  Luckett,  77  Miss. 
394- 

2.  Profits  Lost  Through  Breach  of  Contract.  — 

Schumaker  v.  Heinemann,  99  Wis.  251; 
Mueller  v.  Bethesda  Mineral  Spring  Co.,  88 
Mich.  390;  Cranmer  v.  Kohn,  7  S.  Dak.  247. 
See  Fulton  v.  Heffelfinger,  23  Ind.  App.  104. 

3.  Where  No  Services  Have  Been  Performed.  — 
Brigham  v.  Carlisle,  78  Ala.  243,  56  Am.  Rep. 
28;  Howe  Mach.  Co.  v.  Bryson,  44  Iowa  159, 
24  Am.  Rep.  735. 

4.  Expenses  Incurred  in  Seeking  Other  Employ- 
ment.—  Tickler  v.  Andrae  Mfg.  Co.,  95  Wis. 
352. 

5.  Allowance  of  Attorney's  Fees.  —  World's 
Columbian  Exposition  v.  Thompson,  57  111. 
App.  606;  Great  Northern  Hotel  Co.  v.  Leo- 
pold, 72  111.  App.  108. 

6.  Bar  to  Action  on  Quantum  Meruit.  —  Col- 
burn  v.  Woodworth,  31  Barb.  (N.  Y.)  381; 
Wynn  v.  Longley,  31  111.  App.  616. 

7.  Bar  to  Subsequent  Action  for  Breach  —  Illi- 
nois. —  Monarch  Cycle  Mfg.  Co.  v.  Mueller,  83 
111.  App.  363. 

Indiana.  —  Richardson  v.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am,  Rep.  584. 

Maryland.  —  Olmstead  v.  Bach,  78  Md.  132, 
44  Am.  St.  Rep.  273. 
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Bights  and  Remedies. 


To  Action  for  Wages  Earned  Before  Discharge.  —  On  the  other  hand,  it  has  been 
held  that  a  judgment  in  an  action  to  recover  damages  for  an  alleged  wrongful 
dismissal  is  not  a  bar  to  a  subsequent  action  to  recover  wages  earned  during 
the  time  the  plaintiff  was  actually  employed,  and  due  and  payable  before  the 
wrongful  dismissal.1 

(4)  Whether  Wages  Earned  Before  Discharge  Recoverable. — According  to 
some  decisions,  wages  earned  and  owing  at  the  time  of  the  wrongful  dismissal 
are  not  recoverable  in  an  action  for  wrongful  dismissal,  the  cause  of  action 
for  wages  being  considered  independently  of  the  wrongful  dismissal;2  but 
there  are  authorities  to  the  contrary.3 

(5)  Burden  of  Proving  Grounds  of  Discharge.  —  The  burden  of  showing 
good  and  sufficient  grounds  for  discharge  rests  upon  the  defendant  after  the 
plaintiff  has  proved  the  contract,  and  its  performance  by  him  up  to  the  time 
of  his  dismissal.4 

d.  Action  for  Wages  Subsequent  to  Dismissal  —  (1)  In  England.  — 
There  is  yet  another  remedy  recognized  by  a  considerable  number  of  decisions, 
but  denied  by  a  larger  number.  In  an  early  English  decision  it  was  held  that 
a  servant  wrongfully  discharged  might  wait  until  the  expiration  of  the  term, 
and  sue  for  the  wages  which  he  would  have  earned  if  he  had  not  been  dis- 
missed. This  holding  was  based  upon  the  theory  of  "constructive  service," 
or,  in  other  words,  the  theory  that  readiness  to  perform  and  tender  of  per- 
formance are  equivalent  to  performance  of  the  contract  upon  the  servant's 
part;5  and  this  decision  was  followed  in  a  few  other  cases.6  The  fiction 
regarding  "constructive  service  "  was,  however,  repudiated  by  later  decisions, 
and  it  is  definitely  settled  in  England  that  where  a  servant  is  wrongfully 
discharged  he  cannot  sue  on  the  contract  for  wages  for  the  unexpired  term, 
but  must  either  sue  on  a  quantum  meruit  for  services  actually  rendered  or  for 
damages  for  breach  of  the  contract.7 

(2)  In  United  States  —  (a)  View  that  Action  Lies  for  Wages  for  Unexpired  Term. —  In 

—  Massachusetts.  —  Cutter  v.  Gillette,  163  Canada. — Jeykal  v.  Nova  Scotia  Glass  Co., 
Mass.  95.  20  Nova  Scotia  388. 

Missouri.  —  Booge  v.  Pacific  R.  Co.,  33  Mo.  Illinois.  —  School  Directors  v.  Reddick,  77 

212,  82  Am.  Dec.  160.  111.  029;  Morris  v.  Taliaferro,  44  111.  App.  359. 

New  York.  —  Moody  v.  Leverich,  4  Daly  (N.  Michigan.  —  Milligan  v.  Sligh  Furniture  Co., 

Y.)  401;  Heim  v.  Wolf,  1  E.  D'.  Smith  (N.  Y.)  in  Mich.  629. 

70;  Parry  v.  American  Opera  Co.,  (N.  Y.  City  Missouri.  —  Koenigkraemer    v.  Missouri 

Ct.  Gen.  T.)  19  Abb.  N.  Cas.  (N.  Y.)26g;  Wise-  Glass  Co.,  24  Mo.  App.  124;  Collins  v.  Glass, 

man  v.  Panama  R.  Co.,  1  Hilt.  (N.  Y.)  300.  46  Mo.  App.  297. 

Ohio.  —  James  v.  Allen  County,  44  Ohio  St.  New  York.  —  Stern  v.  Congregation  Schaare 

231.  Rachmin,  2  Daly  (N.  Y.)  415. 

Tennessee.  —  Tarbox  v.  Hartenstein,  4  Baxt.  Admission  that   Discharge  W?s  for  Alleged 

(Tenn.)  78;  East  Tennessee,  etc.,  R.  Co.  v.  Cause. —  A  mere  admission  by  the  plaintiff  on 

Staub,  7  Lea  (Tenn.)  405.  the  trial  that  his  discharge  was  for  "  alleged 

Texas.  —  Litchenstein  v.  Brooks,  75  Tex.  196.  cause"  is  not  enough  •from  which  to  infer 

1.  Action  for  Wages  Earned  Before  Discharge.  a  sufficient  cause.     Stern    v.  Congregation 

—  Perry  v.  Dickerson,  85  N.  Y.  345,  39  Am.  Schaare  Rachmin,  2  Daly  (N.  Y.)  415- 

Rep.  663;  Levin  v.  Standard  Fashion  Co.,  (N.  5.  Action  for  Wages  Subsequent  to  Dismissal  — 

Y.  City  Ct.  Gen.  T.)  4  N.  Y.  Supp.  867.    But  Former  Rule.  —  Gandelli".  Pontigny ,  4  C ampb. 

compare  Keedy  v.  Long,  71  Md.  385.  375. 

2.  Wages  Not  Recoverable  in  Action  for  Breach.  6.  Pagani  v.  Gandolfi,  2  C.  &  P.  370,  12  E. 

—  Hartley  v.  Hannan,  n  Ad.  &  El.  79S,  39  E.  C.  L.  177;  Aspdin  v.  Austin,  5  Q.  B.  671,  48 
C.  L.  231;  Perry  v.  Dickerson,  85  N.  Y.  351,  E.  C.  L.  671. 

39  Am.  Rep.  663;  Tullis  v.  Hassell,  54  N.  Y.  1.  Present  Rule.  —  Archard  v.  Hotnor,  3  C. 

Super.  Ct.  391.    See  also  Howard  v.  Daly,  61  &  P.  349,  14  E.  C.  L.  342  (the  leading  case); 

N.  Y.  362.  19  Am.  Rep.  285.  Smith  v.  Hayward,  7  Ad.  &  El.  544,  34  E.  C. 

3.  View  that  Wages  May  Be  Recovered  in  Action  L.  154;  Elderton  v.  Emmons,  6  C.  B.  178,  60 
for  Breach. — •  Moody  v.  Leverich,  4  Daly  (N.  E.  C.  L.  178;  Fewings  v.  Tisdal,  1  Exch.  295; 
Y.)  410;  Mallonee  v.  Duff,  72  Md.  283;  East  Goodman  v.  Pocock,  15  Q.  B.  576,  69  E.  C.  L. 
Tennessee,  etc.,  R.  Co.  v.  Staub,  7  Lea  (Tenn.)  576;  Wood  v.  Moves,  1  W.  R.  166;  East 
408.  Anglian  R.  Co.  v.  Lythgoe,  20  L.  J.  C.  PI.  84; 

4.  Burden  of  Showing  Cause  for  Discharge —  Cutter  v.  Powell,  2  Smith  Lead.  Cas.  i:  Em- 
England.  —  Mercer  v.  Whall,  5  Q.  B.  4J7,  48  mens  v.  Elderton,  4  H.  L.  Cas.  646;  Beckham 
E.  C  L.  447.  v.  Drake,  2  H.  L.  Cas.  606. 
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a  number  of  states  it  is  well  settled,  and  in  others  it  has  been  held  (though 
there  are  in  the  latter  states  later  decisions  to  the  contrary),  that  a  servant 
wrongfully  discharged  before  the  end  of  the  term  may  wait  until  the  expira- 
tion of  the  term  and  then  sue  upon  the  contract  for  the  whole  of  the  wages 
due  under  its  provisions. 1  The  amount  of  the  recovery  is  to  be  diminished 
by  such  amounts  as  he  was  paid  for  his  services  by  the  master  while  actually 
employed,2  and  by  such  sums  as  he  has  or  might  have  earned  by  reasonable 
diligence  during  the  unexpired  term;3  but  the  burden  of  showing  that  the 
servant  obtained  after  his  dismissal,  or  by  reasonable  diligence  might  have 
obtained,  other  employment  is  on  the  master.4  Proceeding  upon  this  doc- 
trine of  "  constructive  service,"  it  has  been  held,  in  a  number  of  decisions, 
that  if  the  salary  or  wages  are  payable  in  instalments  the  servant  is  entitled 
to  bring  action  for  each  instalment  as  it  falls  due. 5 

(b)  Contrary  View. — The  weight  of  authority  as  well  as  of  reason  would 
seem  to  be  against  the  theory  of  "constructive  service,"  and  to  the  effect  that 
in  the  circumstances  stated  the  servant  cannot  maintain  an  action  to  recover 
wages  subsequently  accruing,  but  that  his  action  should  be  for  a  breach  of  the 
contract  of  employment.6 


1.  Recovery  of  Wages  for  Unexpired  Term 
Allowed  —  Alabama.  —  Hollo  way  v.  Talbot,  70 
Ala.  3S9;  Wilkinson  v.  Black,  80  Ala.  329; 
Liddell  v.  Chidester,  84  Ala.  510;  Strauss  v. 
Meertief,  64.  Ala,  299,  38  Am.  Rep.  8. 

Arkansas. — -Gardenhire  v.  Smith,  39  Ark. 
287. 

California.  —  Webster  v.  Wade,  19  Cal.  291, 
7g  Am.  Dec.  218.  See  cases  cited  to  the  next 
subdivision. 

Delaware. — Spahn  v.  Willman,  1  Penn. 
(Dal.)  125. 

Georgia.  —  Beck  v.  Thompson,  etc..  Spice 
Co.,  108  Ga  242;  Britt  v.  Hays,  21  Ga.  157* 
Rogers  v.  Parham,  8  Ga.  190;  Ansley  v.  Jordan, 
61  Ga.  482;  Tvler  Cotton  Press  Co  v.  Cheva- 
lier, 56  Ga.  497. 

Illinois.  —  Chiles  v.  Belleville  Nail  Mill  Co., 
68  111.  123.  See  cases  cited  to  the  next  sub- 
division. 

Mississippi. — •  Prichard  v.  Martin,  27  Miss. 
305- 

Montana.  —  Isaacs  v.  Mr.Andrew,  1  Mont. 
437- 

North  Carolina.  —  Markham  v.  Markham, 
no  N.  Car.  356. 

Pennsylvania.  —  Fereita  v.  Say  res,  5  W.  &  S. 
(Pa.)  210;  Rightmire  v.  Hirner,  188  Pa.  St.  325; 
Emery  v.  Steckel,  126  Pa.  St.  171,  12  Am.  St. 
Rep.  857;  Kirk  v.  Hartman,  63  Pa.  St.  97. 

South  Carolina.  —  Byrd  v.  Boyd,  4  McCord 
L.  (5.  Car.)  246,  17  Am.  Dec.  740;  Rye  v. 
Stubbs,  1  Hill  L.  (S.  Car.)  384;  Bradsha-v  v. 
Brsinan,  5  Rich.  L.  (S.  Car.)  465. 

Tennessee.  —  Allen  v.  Maronne,  93  Tenn. 
161;  Jones  v.  Jones,  2  Swan  (Tenn.)  605. 

Louisiana.  —  In  Louisiana  it  has  been  held, 
in  accordance  with  the  rule  stated  in  the  text, 
that  a  servant  who  is  wrongfully  discharged 
before  the  termination  of  the  period  of  employ- 
ment may  sue  under  the  contract  for  the  whole 
amount  of  wages  for  the  term.  It  did  not  ap- 
pear in  any  of  these  cases  whether  the  suit 
was  brought  before  or  after  the  termination  of 
the  term  of  service.  Alba  v.  Moriarty,  36  La. 
Ann.  680;  Lartigue  v.  Feet,  5  Rob.  (La.)  91; 
Tete  v.  Lanaux.  45  La.  Ann.  1343. 

2.  Wage3  Already  Paid.  —  Spahn  v.  Willman, 
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1  Penn.  (Del.)  125;  Markham  v.  Markham,  110 
N.  Car.  356. 

3.  Money  Earned  or  Which  Could  Have  Been 
Earned  in  Other  Employment.  —  I  lolloway  v. 
Talbot,  70  Ala.  389;  Gardenhire  v.  Smith,  39 
Ark.  280;  Spahn  v.  Willman,  1  Penn.  (Del.) 
125;  Markham  v.  Markham,  no  N.  Car.  356; 
Emery  v.  Steckel,  126  Pa.  St.  171,  12  Am.  St. 
Rep.  857;  Rightmire  v.  Hirner,  188  Pa.  St.  325. 

4.  Burden  of  Proof.  —  Holloway  v.  Talbot,  70 
Ala.  389. 

Right  of  Servant  to  Show  Expenses  in  Obtaining 
Employment.  —  Waxelbaum  v.  Limberger,  78 
Ga.  43. 

5.  Recovery  of  Wages  as  Instalments  Fall  Due. 

—  Rice  v.  Boscovitz,  23  L.  C.  Jur.  141;  Davis 
v.  Preston,  6  Ala.  83;  Liddell  v.  Chidester,  84 
Ala.  511;  Wilkinson  v.  Black,  80  Ala.  329; 
Strauss  v.  Meertief,  64  Ala.  299,  38  Am  Rep.  8; 
Fowler  v.  Armour,  24  Ala.  194;  Isaacs  v. 
Davies,  68  Ga.  169;  Trawick  v.  Peoria,  etc., 
St.  R.  Co.,  68  111.  App.  156,  Armfield  v.  Nash, 
31  Miss.  361;  Huntington  v.  Ogdensburgh, 
etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  33  How.  Pr. 
(N.  Y.)  416;  Thompson  v.  Wood,  r  Hilt.  (N. 
Y.)  96;  Clay  Commercial  Telephone  Co.  v. 
Root,  17  W.  N.  C.  (Pa.)  200. 

6.  View  that  Action  for  Breach  Is  the  Only 
Remedy —  California.  —  Stone  v.  Bancroft,  112 
Cal.  653. 

Colorado.  —  Sams  Automatic  Car-Coupler 
Co.  v.  League,  25  Colo.  129. 

Illinois.  —  Jacksonville  v.  Allen,  25  111.  App. 
55;  Soldiers'  Orphans'  Home  v.  Shaffer,  63 
111.  243;  Monarch  Cycle  Mfg.  Co.  v.  Mueller, 

83  111.  App.  360;  Jones  v.  Dunton,  7  111.  App. 
584. 

Indiana.  —  Ricks  v.  Yates,  5  Ind.  115;  Rich- 
ardson v.  Eagle  Mach.  Works,  78  Ind.  422,  41 
Am.  Rep.  584;  y£tna  L.  Ins.  Co.  v.  Nexsen, 

84  Ind.  347,  43  Am.  Rep.  91;  Hinchcliffe  v. 
Koontz,  121  Ind.  422,  16  Am.  St.  Rep.  403; 
Hamilton  v.  Love,  152  Ind.  642. 

Kentucky.  —  Wood  v.  Morgan,  6  Bush  (Ky.) 
507;  Whitaker  v.  Sandifer,  1  Duv.  (Ky.)  262; 
Chamberlin  -'.  McCalister,  6  Dana  (Ky.)  352. 

Maryland.  —  Olmslead  v.  Bach,  78  Md.  132, 
44  Am.  St.  Rep.  273. 
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e.  Action  of  Tort  for  Wrongful  Dismissal.  —  An  action  of  tort 
cannot  be  maintained  by  a  servant  for  a  wrongful  discharge.1 

/.  Compelling  Master  to  Retain  Servant  in  Employment.  —  The 
master  cannot  be  compelled  by  decree  of  court  to  retain  a  servant  in  his 
employ.3 

g.  Action  for  Wrongfully  Causing  Discharge.  —  An  action  lies  in 
behalf  of  an  employee  against  a  person  who  has  maliciously  induced  the 
employer  to  discharge  such  employee  from  service  in  which  he  was  engaged, 
under  a  legal  contract,  for  a  certain  period,  provided  damage  results  to  the 
employee  from  such  discharge.3  An  action  will  also  lie  where  the  period  for 
which  the  employment  was  to  continue  is  uncertain,  if  damage  results  from 
the  discharge;  and  this  is  true  although,  from  inability  to  ascertain  the 
amount  of  damage,  a  verdict  for  nominal  damages  only  should  result.4 

h.  Evidence.  —  According  to  some  decisions,  the  law  does  not  imply  loss 
of  time  and  employment  by  reason  of  a  wrongful  discharge,  and  the  burden 
of  proof  is  on  the  plaintiff  to  show  either  that  he  has  used  reasonable  diligence 
to  obtain  employment,  without  success,  or  that,,  if  he  obtained  other  employ- 
ment, the  amount  earned  was  less  than  he  would  have  received  under  the 
contract  for  the  breach  of  which  he  sues.5  But  by  the  great  weight  of 
authority,  the  burden  of  proof  is  upon  the  defendant  to  show  in  mitigation  of 
damages  that  the  plaintiff  found  employment  elsewhere,  or  that  other  similar 
employment  was  offered  and  declined,  or  that  it  could  have  been  found  by 
the  exercise  of  reasonable  diligence.6 


Minnesota.  —  McMullan  v.  Dickinson  Co.,  60 
Minn.  156,  51  Am.  St.  Rep.  511. 

Missouri.  — Bennett  v.  St.  Louis  Car  Roofing 
Co.,  23  Mo.  App.  587;  Evans  v.  Si.  Louis,  etc., 
R.  Co.,  24  Mo.  App.  115;  Soursin  v.  Salorgne, 
14  Mo.  App.  486;  Booge  v.  Pacific  R.  Co.,  33 
Mo.  212,  82  Am.  Dec.  160;  Stone  v.  Vimont, 
7  Mo.  App.  277. 

New  Jersey.  — Smith  v.  Gilbert  Lock  Co.,  4 
N.  J.  L.  J.  312. 

New  York.  —  Weed  v.  Burt,  78  N.  Y.  191; 
Elliott  v.  Miller,  (C.  PI.  Gen.  T.)  17  N.  Y. 
Supp.  527;  Howard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  285;  Perry  v.  Dickerson,  85  N.  Y.  345, 
39  Am.  Rep.  663;  Moody  v.  Leverich,  4  Daly 
(N.  Y.)  405;  Arnold  v.  Adams,  27  N.  Y.  App. 
Div.  345- 

Ohio.  —  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio 
St.  157;  James  v.  Allen  County,  44  Ohio  St. 
226. 

Texas.  —  Litchenstein  v.  Brooks,  75  Tex. 
196. 

Virginia.  —  Willoughby  v.  Thomas,  24 
Gratt.  (Va.)  524. 

1.  Tort  for  Wrongful  Discharge.  —  Comerford 
v.  West  End  St.  R.  Co.,  164  Mass.  13. 

Special  Damages  —  Loss  of  Character.  —  Where 
the  declaration  does  not  allege  malice,  or  claim 
special  damages  beyond  the  loss  of  the  position 
and  wages,  the  admission  of  evidence  of  special 
damages  by  loss  of  character  is  sufficient 
ground  for  a  reversal  of  judgment.  Lee  v. 
Hill,  84  Va.  919. 

2.  Compelling  Retention  of  Servant.  —  Reid  Ice 
Cream  Co.  v.  Stephens,  62  111.  App.  334; 
Kennicott  v.  Leavitt,  37  111.  App.  435.  See 
alsoStocker  v.  Brockelbank,  3  Macn.  &  G.  250; 
Brett  v.  India,  etc.,  Shipping  Co.,  12  W.  R. 
597. 

3.  When  Action  Lies.  —  Chipley  v.  Atkinson, 
23  Fla.  206,  ri  Am.  St.  Rep.  367;  Lally  v. 
Cantvvell,  30  Mo.  App.  524. 
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4.  Chipley  v.  Atkinson,  23  Fla.  206,  11  Am. 
St.  Rep.  367. 

Unsuccessful  Attempt  to  Procure  Discharge  Not 
Sufficient.  —  Chipley  v.  Atkinson,  23  Fla.  206, 
11  Am.  St.  Rep.  367. 

Voluntary  Abandonment  of  Service  —  Action  Not 
Maintainable.  —  Chipley  v.  Atkinson,  23  Fla. 
206,  11  Am.  St.  Rep.  367. 

Statutory  Requirement  as  to  Stating  Reason.  — 
A  statute  providing  that  a  railroad  employee, 
being  discharged,  may  demand  the  reason 
therefor  within  ten  days  after  the  discharge, 
and  that  the  company  shall  furnish  it  in  writ- 
ing, does  not  give  the  employee  a  cause  of  ac- 
tion for  the  company's  refusal  so  to  do.  Crall 
v.  Toledo,  etc.,  R.  Co.,  7  Ohio  Cir.  Ct.  132,  3 
Ohio  Cir.  Dec.  696. 

6.  Hill  v.  Hager,  7  Ky.  L.  Rep.  518;  John 
C.  Lewis  Co.  v.  Scott,  95  Ky.  484,  44  Am.  St. 
Rep.  251;  Duffey  v.  Brennan,  10  Ky.  L.  Rep. 
637;  McLellan  v.  St.  Louis  Public  Schools,  15 
Mo.  App.  362;  Fowler  v.  Waller,  25  Tex.  695. 
(The  opposite  rule  now  prevails  in  Texas.  See 
cases  cited  in  the  following  note.)  See  also 
Beckham  v.  Drake,  2  H.  L.  Cas.  607. 

6.  View  that  Burden  Is  on  Defendant  —  United 
States.  —  Mothesius  v.  Brooklyn  Heights  R. 
Co.,  96  Fed.  Rep.  792. 

Alabama.  —  Murrell  v.  Whiting,  32  Ala.  54; 
Strauss  v.  Meertief,  64  Ala.  299,  38  Am.  Rep. 
8;  Wilkinson  v.  Black,  80  Ala.  332. 

Arkansas.  —  Van  Winkle  v.  Satterfield,  58 
Ark.  617. 

Colorado.  —  Saxonia  Min.,  etc.,  Co.  v.  Cook, 
7  Colo.  569. 

Georgia.  —  Ansley  v.  Jordan,  61  Ga.  482. 

Illinois.  —  Brown  v.  Board  of  Education,  29 
111.  App.  572;  School  Directors  v.  Crews,  23 
111.  App.  367;  Jacksonville  v.  Allen,  25  111. 
App.  54;  World's  Columbian  Exposition  v. 
Richards,  57  111.  App.  601;  Fuller  v.  Little,  61 
111.  22;  Kelley  v.  Louisville,  etc.,  R.  Co.,  49 
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i.  Rights  of  Servant  Discharged  for  Cause.  —  There  is  some  con- 
flict of  authority  as  to  whether  or  not  a  servant  hired  for  a  definite  term  under 
an  entire  contract  is  entitled  to  recover  for  services  rendered  when  dismissed 
before  the  term,  for  good  cause.  All  the  Rnglisli  decisions  1  and  some  in  the 
United  States2,  hold  that  he  is  not  entitled  to  recover  anything.  On  the 
other  hand,  there  are  some  American  decisions  which  hold  that  he  is  entitled 
to  recover  on  a  quantum  meruit  for  services  performed  up  to  the  time  of 
dismissal,3  the  amount  recoverable  being,  of  course,  subject  to  deduction  for 
damages  caused  by  the  incompetence  or  misconduct  which  constituted  the 
grounds  for  discharge.4 

XII.  Total  or  Partial  Nonperformance  by  Servant  Not  Attributable 
to  Fault  of  Either  Party  —  1.  Resulting  from  Illness  of  Servant.  —  Where  a 
contract  is  for  personal  services,  illness  will  excuse  nonperformance  or  delay 
in  performance;5  and  in  case  of  a  contract  for  services  for  a  stipulated  time 
there  can  be  no  recovery  of  damages  by  the  master  because  of  total  non- 
performance resulting  from  the  servant's  illness." 

Right  to  Recover  for  Services  Rendered.  —  If  the  servant,  before  the  expiration  of 
the  stipulated  period  of  service,  is  prevented  by  illness  from  completing  his 
contract,  he  is  entitled  to  recover  upon  a  quantum  meruit  for  such  services  as 
he  has  rendered;7  except  where  the  illness  is  one  which  should  have  been 


111.  App.  304;  School  Directors  v.  Orr,  88  111. 
App.  648. 

Indiana. — Hinchcliffe  v.  Koontz,  121  Ind. 
425,  16  Am.  St.  Rep.  403;  Hamilton  v.  Love, 
(Ind.  1896)  43  N.  E.  Rep.  873;  Pennsylvania 
Co.  v.  Dolan,  6  Ind.  App.  109,-51  Am.  St.  Rep. 
2S9. 

Michigan.  —  Farrell  v.  School  Dist.  No.  2, 
98  Mich.  43;  Allen  v.  Whitlark,  99  Mich.  492; 
Chisholm  v.  Preferred  Bankers  L.  Assur.  Co., 
112  Mich.  50. 

Mississippi. — Odeneal  v.  Henry,  70  Miss. 
172. 

Missouri.  — Stevens  v.  Crane,  37  Mo.  App. 
487;  Koenigkraemer  v.  Missouri  Glass  Co.,  24 
Mo.  App.  124. 

New  York.  —  Crawford  v.  Mail,  etc.,  Pub. 
Co..  22  N.  Y.  App.  Div.  54;  Costigan  ?•. 
Mohawk,  etc.,  R.  Co.,  2  Den.  (N.  Y.)  609,  43 
Am.  Dec.  758;  O'Neill  v.  Tr'aynor.  (Supm.  Ct. 
App.  T.)  24  Misc.  (N.  Y.)  686;  Howsom  v. 
Mestayer,  14  Daly  (N.  Y.)  83;  Gillis  v.  Space, 
63  Barb.  (N.  Y*.)  181;  Thompson  v.  Wood,  1 
Hilt.  (N.  Y.)  93;  Merrill  v.  Blanchard,  158  N. 
Y.  6S2;  Toplitz  v.  Ullman,  (N.  Y.  City  Ct. 
Gen.  T.)  20  N.  Y.  Supp.  50,  (C.  PI.  Gen.  T.)  2 
Misc.  (N.  Y.)  130;  Howard  v.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285;  Everson  v.  Powers,  89 
N.  Y.  527,  42  Am.  Rep.  319. 

North  Carolina.  —  Hendrickson  v.  Anderson, 
5  Jones  L.  (50  N.  Car.)  246. 

Pennsylvania.  —  Kirk  v.  Hartman,  63  Pa.  St. 
107;  Heyer  v.  Cunningham  Piano  Co.,  6  Pa. 
Super.  Ct.  504,  42  W.  N.  C.  (Pa.)  14;  Wolf  v. 
Studebaker,  65  Pa.  St.  459;  Emery  v.  Steckel, 
126  Pa.  St.  171,  12  Am.  St.  Rep.  857;  King  v. 
Steiren,  44  Pa.  St.  99,  84  Am.  Dec.  419. 

Tennessee.  —  Massey  v.  Taylor,  5  Coldw. 
(Tenn.)  447,  98  Am.  Dec.  429;  Jones  v.  Jones, 
2  Swan  (Tenn.)  605. 

Texas.  —  Southwestern  Tel.,  etc.,  Co.  v. 
Bross,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep. 
178;  Porter  v.  Burkett,  65  Tex.  383;  Missouri, 
etc.,  R.  Co.  v.  Faulkner,  (Tex.  Civ.  App.  1895) 
31  S.  W.  Rep.  543. 

Wisconsin. —  Winkler  v. jRacine  Wagon,  etc., 


Co.,  99  Wis.  184;  Barker  v.  Knickerbocker  L. 
Ins.  Co.,  24  Wis.  630. 

1.  View  that  Servant  Cannot  Recover.  —  Turner 
■v.  Robinsons,  6  C.  &  P.  15,  25  E.  C.  L.  257; 
Spain  v.  Arnott,  2  Stark.  256,  3  E.  C.  L.  400; 
Turner  v.  Mason,  14  M.  &  W,  112;  Atkin  v. 
Acton,  4  C.  &  P.  208,  19  E.  C.  L.  346. 

2.  Libhart  v.  Wood,  1  W.  &  S.  (Pa.)  267,  37 
Am.  Dec.  461;  Voelckel  v.  Banner  Brewing 
Co.,  6  Ohio  Cir.  Dec.  80;  Lane  v.  Phillips,  6 
Jones  L.  (51  N.  Car.)  455;  Posey  v.  Garth,  7 
Mo.  94,  37  Am.  Dec.  183. 

3.  Contrary  View.  —  Fulton  v.  Heffelfinger, 
23  Ind.  App.  104;  Nolan  v.  Danks,  1  Rob. 
(La.)  332;  Keesee  v.  Mayfield,  14  La.  Ann.  go; 
Taylor  v.  Paterson,  9  La.  Ann.  251,  (under 
statutory  provisions  regulating  this  question); 
McWilliams  v.  Elder,  52  La.  Ann.  995;  Anstee 
v.  Ober,  26  Mo.  App.  665;  Byrd  v.  Boyd, 
4  McCord  L.  (S.  Car.)  246,  17  Am.  Dec. 
740;  Jones  v.  Jones,  2  Swan  (Tenn.)  608. 
See  also  the  title  Agency,  vol.  1,  p.  1103. 

4.  Master  Entitled  to  Recoup  Damages. — Anstee 
v.  Ober,  26  Mo.  App.  665;  Taylor  v.  Paterson, 
9  La.  Ann.  251. 

Custom  as  Affecting  Entirety  of  Contract.  — 
Where  a  contract  of  hiring  is  for  a  year,  at  a 
certain  sum  per  month,  and  the  servant 
abandons  it  before  the  end  of  the  year,  with- 
out cause,  he  will  be  entitled  to  a  monthly 
instalment  of  salary,  although  nothing  is  said 
in  the  contract  as  to  the  time  of  payment, 
if  the  uniform  practice  thereunder  has  been 
to  pay  in  monthly  instalments.  Osgood  v. 
Paragon  Silk  Co.,  (Supm.  Ct.  App.  T.)  19 
Misc.  (N.  Y.)  186. 

5.  Illness  an  Excuse  for  Nonperformance.  — 
Dickey  v.  Linscott,  20  Me.  453,  37  Am.  Dec. 
66;  Green  v.  Gilbert,  21  Wis.  395.  See  also 
Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.,  82 
N.  Y.  550. 

6.  Dickey  v.  Linscott,  20  Me.  453,  37  Am. 
Dec.  66. 

7.  Recovery  for  Services  Rendered  Permissible. 
—  Hunter  v.  Waldron,  7  Ala.  753;  Ryan  v. 
Dayton,  25  Conn.  194;  Wolfe  z\  Howes,  20  N. 
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foreseen  and  provided  for  by  the  party  in  fault,  as,  for  instance,  the  confine- 
ment of  a  female  servant.1  The  servant  cannot  recover  compensation  for  the 
period  during  which  he  was  incapacitated  by  illness.3 

Recoupment  of  Damages.  —  In  an  action  to  recover  for  the  value  of  services 
rendered  by  a  servant  who  has  been  prevented  by  illness  from  a  complete 
performance  of  his  contract,  the  master  is  entitled  to  recoup  such  damages  as 
he  may  have  sustained  by  reason  of  the  servant's  illness;  3  and  if  the  damage 
occasioned  by  the  illness  is  greater  in  amount  than  the  value  of  the  services 
rendered,  the  servant  can  recover  nothing.4 

Offer  to  Complete  Term.  — To  entitle  the  servant  to  recover  for  services  actually 
rendered,  it  is  not  necessary  that  he  should  return  and  offer  to  complete  the 
remainder  of  his  term  after  he  recovers,  if  his  sickness  was  of  such  severity  and 
duration  that  his  employer  would  not  have  been  bound  to  receive  him.5 

2.  Resulting  from  Death  of  Servaat.  —  According  to  an  early  English  decision, 
the  rule  that  full  performance  of  an  entire  contract  is  a  condition  precedent 
to  the  servant's  right  to  recover  anything  under  the  contract,  unless  he  has 
just  grounds  for  abandoning  it,  or  is  excused  by  the  master  from  full  per- 
formance, is  applicable  even  in  case  of  the  servant's  death  during  the  term.6 
The  decisions  in  the  United  States  hold  that  the  rule  has  no  application  in 
the  case  of  a  servant's  death  during  the  term  ;  that  death  will  excuse  per- 
formance of  an  entire  contract,7  and  that  a  recovery  will  be  permitted  on  a 
quantum  meruit  for  services  performed,8  the  amount  of  recovery  being  sub- 
ject to  reduction  by  the  amount  of  damages,  if  any,  sustained  by  the  employer 
in  consequence  of  the  servant's  not  being  able  to  complete  the  stipulated 
term  of  service,9  and  the  recovery  in  no  case  exceeding  the  contract  price  or 
the  rate  of  it  for  the  part  of  the  service  performed.10 

3.  Resulting  from  Destruction  of  Place  of  Work.  —  Where  one  is  employed  to 
do  work  in  a  particular  building  for  a  series  of  days,  the  burning  of  the  build- 
ing by  inevitable  accident  stops  the  liability  of  the  employer  for  wages.  In 
such  case  wages  can  be  recovered  only  for  the  work  actually  performed.11 

Y.  197,  75  Am.  Dec.  388;  McCLcllan  v.  Harris,  553,  20  Am.  Rep.  57;  Jarrel  v.  Farris,  6  Mo. 

7  S.  Dak.  447;  Seaver  v.  Morse,  20  Vt.  620;  159;  Wolfe  v.  Howes,  20  N.  Y.  197,  75  Am. 

Hubbard  v.  Belden,  27  Vt.  645;  Fenton  v.  Dec.  38S. 

Clark,  11  Vt.  567;  Green  v.  Gilbert,  21  Wis.  The  English  view  was  adopted  in  an  early 

395.    See  also  Fortin  v.  Tremblay,  10  Montreal  Alabama  case,  Givhan  v.  Dailey,  4  Ala.  336,  but 

Leg.  N.  230.  the  rule  has  since  been  changed  by  siatute. 

Effect  of  Rule  Requiring  Notice  of  Termination.  Dryer  v.  Lewis,  57  Ala.  551. 

—  Harrington  v.  Fall  River  Iron  Works  Co.,  8.  Recovery  on  Quantum  Meruit  Permissible. — 
119  Mass.  82.  Dryer  v.  Lewis,  57  Ala.  551  (under  a  special 

Effect  of  Rule  Requiring  Notice  of  Cause  of  Ab-  statutory  provision);  Coe  v.  Smith,  4  Ind.  79, 

sence.  —  Noon    v.    Salisbury    Mills,  3   Allen  58  Am.  Dec.  618;  Jarrel  v.  Farris,  6  Mo.  159; 

(Mass.)  340.  Clark  v.  Gilberi.  26  N.  Y.  283,  84  Am.  Dec. 

1.  Confinement  of  Servant.  —  Jennings  v.  189;  Jennings  v.  Lyons,  39  Wis.  553,  20  Am. 
Lyons,  39  Wis.  553,  20  Am.  Rep.  57.  Rep.  57. 

2.  Time  During  Which  Servant  Is  Incapacitated.  Express  Agreement  for  Pro  Rata  Payment.  — 

—  Leopold  v.  Salkey,  89  111.  420,  31  Am.  Rep.  Dunlap  v.  Montgomery,  123  Pa.  St.  27. 

93;  Shaw  v.  Deal,  7  Pa.  Co.  Ct.  379.    See  also  Express  Agreement  that  No  Compensation  Be 

cases  cited  in  the  preceding  notes.    Co?npare  Paid  in  Case  of  Death.  —  Pitts  v.  Allen,  72  Ga. 

Mott  v.  Baxter,  13  Colo.  App.  63.  69. 

3.  Damages  to  Master  from  Servant's  Illness. —  9.  Deductions  for  Damages  Sustained.  —  Clark 
Hunter   v.  Waldron,  7  Ala.  753;   Jones   v.  v.  Gilbert,  26  N.  Y.  284,  84  Am.  Dec.  189. 
Deyer,  16  Ala.  221;  Patrick  v.  Putnam,  27  Vt.  How  Recovery  Estimated  When  Wages  Payable 
759.  in  Profits.  —  Clark  v.  Gilbert,  26  N.  Y.  280,  84 

4.  Damages  Greater  than  Value  of  Services. —  Am.  Dec.  189. 

Patrick  v.  Putnam,  27  Vt.  759.  10.  Coe  v.  Smith,  4  Ind.  79,  58  Am.  Dec.  618. 

5.  Necessity  of  Offer  to  Complete  Term.  —  Hub-  11.  Hall  v.  School  Dist.  NumberTen,  24  Mo. 
bard  7>.  Belden,  27  Vt  645;  Fenton  v.  Clark,  App.  213.  See  also  Ellis  v.  Midland  R.  Co.,  7 
11  Vt.  567;  Seaver  v.  Morse,  20  Vt.  620.  Ont.  App.  464. 

6.  View  that  Servant  Can  Recover  Nothing.  —  The  Liability  of  an  Employer  for  Wages  under 
Plymouth  v.  Throgmorton,  1  Salk.  65.  a  Contract  for  a  Year  does  not  cease  with  the 

7.  Contrary  View  —  Death  an  Excuse  for  Incom-  burning  of  the  employer's  business  house  and 
plete  Performance.  —  Jennings  v.  Lyons,  39  Wis.  goods.    Madden  v.  Jacobs,  52  La.  Ann.  2107. 
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XIII.  Effect  on  Contract  of  Master's  Death,  Insolvency,  Insanity,  or 
Bankruptcy  —  1.  Death  of  Master.  —  The  death  of  the  master  before  the 
expiration  of  the  time  of  service  terminates  the  contract  of  hire,1  unless  the 
contrary  is  expressly  stipulated  for  by  the  terms  of  the  contract.2 

2.  Insolvency,  Bankruptcy,  or  Insanity  of  Master.  —  The  insolvency  of  the 
employer  does  not  put  an  end  to  the  obligation  of  a  contract  so  as  to  deprive 
the  employee  of  the  right  to  salary  after  insolvency;3  nor  will  a  notice  that 
his  services  will  no  longer  be  required  have  the  effect  of  rescinding  the  con- 
tract, unless  the  employee  assents  thereto.4  So  a  contract  for  a  definite  period 
of  service  is  not  terminated  by  the  subsequent  insanity  of  the  master,  as  the 
relation  in  such  case  is  more  than  the  bare  relation  of  principal  and  agent.5 

XIV.  Effect  on  Contract  of  Dissolution  of  Firm.  —  Where  the  dissolu- 
tion of  a  firm  results  from  the  death  of  a  member  of  the  firm,  a  contract  of 
employment  with  the  firm  is  thereby  terminated.6  But  the  contract  is  not 
terminated  where  the  dissolution  is  voluntary  and  not  caused  by  the  death  of 
one  of  the  members.7 

XV.  Complete  Performance  Prevented  by  Law.  —  Where,  by  the  terms 
of  a  contract  for  work,  the  full  price  is  not  to  be  paid  until  the  work  is  com- 
pleted, and  a  complete  performance  becomes  impossible  by  act  of  law,  a 
recovery  will  be  allowed  for  work  actually  done.8 

XVI.  Disposal  of  Business  by  Master  Without  Notice  to  Servant.  — 
Where  the  employer  disposes  of  his  business,  it  is  his  duty  so  to  notify  the 
employee  if  he  desires  to  relieve  himself  of  further  responsibility  to  him.  If 
he  fails  to  notify  him  he  is  liable  for  the  employee's  wages  so  long  as  the  latter 
knows  nothing  of  the  change;9  and  this  is  true  although  the  contract  of  hir- 
ing contemplates  the  possibility,  or  even  the  probability,  that  such  change  will 
be  made.10  Actual  knowledge  by  the  employee,  however  acquired,  of  the 
change  of  employment,  will  release  the  employer;  11  and  where  there  is  some 

1.  Termination  by  Death  of  Master.  —  Farrow 
v.  Wilsoa,  38  L.  J.  C.  PI.  326,  L.  R.  \  C.  P.  744, 
20  L.  T.  N.  S.  8io,  18  W.  R.  43;  Harris  v. 
Johnson,  98  Ga.  434;  Lacy  v.  Getman,  119  N. 
Y.  109,  16  Am.  St.  Rep.  806;  Babcock  v. 
Goodrich,  (Sjpm.  Ct.  Gen.  T.)  3  How.  Pr.  N. 
S.  (N.  V.)  52;  Womrath's  Estate,  6  Pa.  Co. 
Ct.  262;  Yerrington  v.  Greene,  7  R.  I.  589,  84 
Am.  Dec.  578.  Contra,  Hill  v.  Robeson,  2 
Smed.  &  M.  (Miss.)  541.  See  also  the  title 
Agency,  vol.  1.  p.  1223. 

2.  Stipulations  as  to  Time  of  Termination.  — 
Farrow  v.  Wilson,  38  L.  J.  C.  PI.  326,  L.  R.  4 
C.  P.  744,  20  L.  T.  N.  S.  810,  18  VV.  R.  43. 

By  the  Provisions  of  a  California  Statute,  notice 
of  the  death  of  the  employer  puts  an  end  to 
the  employment  from  month  to  month,  unless 
continued  service  is  necessary  to  protect  from 
serious  injury  the  interests  of  the  employer's 
successor  in  interest.  Weithoff  v.  Murray,  76 
Cal.  508. 

8.  Insolvency  of  Employer.  —  Hassenfus  v. 
Philadelphia  Packing,  elc,  Co.,  is  Pa.  Co.  Ct. 
650;  Vanuxem  v.  Bostwick,  19  W.  N.  C.  (Pa  ) 
74;  In  re  English  Joint  Stock  Bank,  L.  R.  4 
Eq.  350.  See  also  In  re  Silverman,  iot  Fed. 
Rep.  219,  and  (he  title  Agency,  vol.  1,  p. 
1227. 

A  Commission  of  Bankruptcy  does  not  operate 
as  a  dissolution  of  a  contract  of  hiring  between 
the  bankrupt  and  his  clerk.  Thomas  v.  Wil- 
liams, 3  N.  &  M.  545,  1  Ad.  &  El.  685,  28  E. 
C.  L.  1S0. 

4.  Effect  of  Notice  that  Further  Services  Not 
Required.  —  Vanuxem  v.  Bostwick,  (Pa.  1887) 
7  All.  Rep.  598. 
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5.  Insanity  of  Master.  —  Sands  v.  Poller,  165 
■ill.  397,  56  Am.  St.  Rep.  253,  affirming  59  111. 
App.  206.  See  the  title  Agency,  vol.  1,  p. 
1226. 

6.  Dissolution  of  Firm  by  Death.  —  Tasker  v. 
Shephard,  6  H.  &  N.  575;  Redheffer  v.  Lcathe, 
15  Mo.  App.  12;  Mason  v.  Secor,  76  Hun  (N. 
Y.)i78. 

Contra.  —  Fereira  v.  Sayres,  5  W.  &  S.  (Pa.) 
210.  And  see  Hughes  v.  Gross,  166  Mass.  61, 
55  Am.  St.  Rep.  375,  in  which  it  was  held  that 
a  contract  of  service  is  not  dissolved  by  the 
death  of  one  of  the  partners  with  whom  ii  is 
made,  if  the  business  goes  on  without  a  break 
and  the  members  seem  to  have  assumed  that 
the  contract  was  not  ended  by  the  death  of  the 
partner. 

Statutory  Provisions  Relating  to  Dissolution.  — 

See  Louis  v.  Elfelt,  89  Cal.  547;  Griggs  v. 
Swift,  82  Ga.  392. 

7.  Voluntary  Dissolution  of  Firm  —  Effect.  — 
Brace  v.  Calder,  (1895)  2  Q.  B.  253,  72  L.  T. 
N.  S.  829,  59  J.  P.  693;  Nickerson  v.  Russell, 
172  Mass.  584.  See  also  Madden  v.  Jacobs,  52 
La.  Ann.  2107. 

Agreement  to  Retain  Portion  of  Wages  till  End 
of  Term.  —  Adams  v.  Pugh,  7  Cal.  150. 

8.  Jones      Judd,  4  N.  Y.  411. 

9.  Employer  Disposing  of  His  Business.  — Perry 
v.  Simpson  Waterproof  Mfg.  Co.,  37  Conn. 
533:  Tousignant  v.  Shafer  Iron  Co.,  96  Mich. 
87;  Marietta,  etc.,  R.  Co.  v.  Hilburn,  75  Ga. 
379- 

10.  Perry  v.  Simpson  Waterproof  Mfg.  Co., 
37  Conn.  533. 

11.  Jones  v.  Shafer  Iron  Co.,  96  Mich.  98. 
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evidence  of  such  knowledge,  the  question  of  notice  or  knowledge  is  for  the 
jury  in  an  action  for  wages  against  such  employer.1 

XVII.  Breach  or  Executory  Contract  of  Hiring  by  Master.  —  Where  a 

contract  for  future  employment  of  service  for  a  definite  period  has  been  entered 
into,  and  upon  the  arrival  of  the  time  specified  for  the  commencement  of 
service,  the  employee  being  ready  and  willing  to  perform,  the  employer 
absolutely  repudiates  the  contract,  this  is  equivalent  to  a  refusal  to  allow  the 
employee  to  enter  upon  the  service,  and  is  a  breach  of  the  contract.2  But  it 
has  been  held  that  no  action  can  be  maintained  for  breach  of  a  contract  to 
employ  a  person  at  stipulated  daily  wages,  unless  there  is  some  stipulation  as 
to  the  length  of  time  for  which  the  employment  shall  continue.3 

XVIII.  Employment  and  Compensation  as  Affected  by  Rules  and  Regu- 
lations of  Master  —  1.  Power  to  Make  Rules  and  Regulations.  —  The  employer 
has  the  right  to  fix  the  terms  and  conditions  upon  which  alone  he  will  contract 
for  employment.  The  conditions  upon  which  he  insists  may  be  silly  or  absurd, 
but  if  acceded  to  they  are  binding  on  the  employee.  Wherther  wise  or  not, 
if  legal,  is  no  concern  of  others.4 

2.  When  Servant  Bound  by  Rules  and  Regulations — Notice  to  Servant.  —  No 
rule,  regulation,  or  usage  of  the  employer  of  which  the  servant  is  not  charge- 
able with  notice  can  affect  the  legal  obligations  arising  from  the  contract,5 
and  evidence  of  the  existence  of  customs  or  rules  is  inadmissible  in  the  absence 
of  an  effort  to  show  that  the  servant  had  knowledge  or  notice  of  them.6 

Knowledge  —  Assent, — -A  person  entering  on  the  service  with  knowledge  of 
the  master's  regulations  will  be  deemed  to  have  assented  to  them;7  but  if  a 
workman  does  not  know  such  rules  when  he  begins  work,  the  fact  that  he  is 
afterwards  informed  of  them  and  continues  to  work  without  objection  does 
not,  as  a  matter  of  law,  show  his  assent  to  the  rules.8 

New  Rules. —So  where  new  regulations  are  made  after  the  servant  has 
entered  the  employment,  he  must  receive  notice  thereof  before  he  will  be 
bound  by  them.9 

Actual  Delivery  of  Copy  of  Rules.  —  Evidence  to  establish  notice  need  not  show 
an  actual  delivery  to  the  servant  of  a  copy  of  the  rules,  and  evidence  reason- 

1.  Notice  or  Knowledge  a  Question  for  Jury.  —         Prohibiting  Association  with  Persons  Inimical 

Jones  v.  Shafer  Iron  Co.,  96  Mich.  98.  to  Master.  —  Heywood  v.  Tillson,  75  Me.  232 

Evidence  to  Show  Notice. —  On  the  question  of  46  Am.  Rep.  373. 
notice  or  want  of  noiice,  evidence  as  to  the         5.  Servant's  Knowledge  of  Rules  and  Regula- 

method  of  payment  of  employees  before  and  tions.  —  Stevens  v.  Reeves,  9  Pick.  (Mass.) 

after  the  change  is  admissible.     Tousignant  19S;  Dodge  v.  Favor,  15  Gray  (Mass.l  82;  Col- 

v.  Shafer  Iron  Co.,  96  Mich.  98.  lins  v.  New  England  Iron  Co.,  115  Mass.  25; 

2.  Executory  Contract.  —  Howard  v.  Daly,  61  Thompson  v.  Minneapolis,  etc.,  R.  Co.,  35 
N.  Y.  362,  19  Am.  Rep.  285;  Lemp  v.  Streib-  Minn.  428;  Lehigh  Valley  R.  Co.  v.  Snyder,  56 
lein,  12  Mo.  456.  N.  J.  L.  326. 

Necessity  of  Tender  of  Services.  —  Howard  v.         6.  Evidence  of  Rules  When  Inadmissible.  —  Col- 

Dily,  61  N.  Y.  362,  19  Am.  Rep.  285;  Pettil  v.  lins  v.  New  England  Iron  Co.,  115  Mass.  25. 
Turner,  2  Thomp.  &  C.  (N.  Y.)  608.  Direct  Evidence  of  Notice  to  Servant  Unneces- 

Evidence  of  Fraud.  —  Butler  v.  Winona  Mill  sary. —  Dodge  v.  Favor,  15  Gray  (Mass.)  82. 
Co.,  28  Minn.  205,  41  Am.  Rep.  277.  7.  Servant's  Assent  to  Rules  —  How  Inferred.  — 

3.  Blaisdell  v.  Lewis,  32  Me.  515;  Merrill  v.  Harmon  v.  Salmon  Falls  Mfg.  Co.,  35  Me.  447, 
Western  Union  Tel.  Co.,  78  Me.  97;  Gaty  v.  58  Am.  Dec.  718. 

Sick,  19  Mo.  App.  470.  8.  Continuing  to  Work  Without  Objection  After 

Grounds  for  Refusal  to  Accept  Services.  —  Nolan  Notice.  —  Collins  v.  New  England  Iron  Co.,  115 

v.  Thompson,  11  Daly  (NT.  Y.)  314.  Mass.  23. 

4.  Power  to  Make  Rules  for  Employees.  —  Hey-        9.  Notice  of  New  Regulations  Necessary.  —  Le- 

wjod  v.  Tillson,  75  Me.  231,  46  Am.  Rep.  373;  high  Valley  R.   Co.  v.  Snyder,  56  N.  J.  L. 

Hirmon  v.  Salmon  Falls  Mfg.  Co.,  35  Me.  447,  326. 

58  Am.  Dec.  718.  ,  If  the  contract  provides  that  an  employee 
Prohibiting  Servant  from  Trading  with  Certain  will  or  shall  "  conform  to  and  abide  by  all  the 
Persons.  —  Payne  v.  Western,  etc.,  R.  Co.,  13  rules  and  regulations  adopted  by  the  em- 
Lea  (Tenn.)  507,  49  Am.  Rep.  666.  ployer  "  for  the  carrying  on  of  his  business, 
Prohibiting  Servants  from  Boarding  with  Cer-  the  servant  will  be  deemed  to  have  adopted 
tain  Persons.  — Heywood  v.  Tillson,  75  Me.  the  rules  although  he  does  not  know  what  they 
232,  46  Am.  Rep.  373.  are.    Violette  v.  Rice,  173  Mass.  82. 
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ably  justifying  the  inference  that  he  received  notice  will  be  admissible.1 
Knowledge  of  the  rules  will  be  inferred  from  the  employer's  having  delivered 
to  the  employee  a  printed  copy  thereof.2 

If  the  Servant  Sets  Up  an  Excuse  for  Noncompliance  with  the   rules,   the  burden  of 

proof  is  upon  him  to  show  such  excuse.3 

XIX.  Earnings  of  Servant  Outside  of  Employment  —  Rights  of  Master.  — 
The  master  is  entitled  to  the  earnings  of  an  apprentice,  and  may  maintain  an 
action  for  his  wages  against  any  one  in  whose  service  wages  have  been  earned.4 
It  has  been  held,  however,  in  England,  where  the  servant's  whole  time  under 
the  contract  belongs  to  the  master,  that  the  master  cannot  maintain  an  action 
for  the  earnings  of  his  servant  where  the  service  has  been  without  his  per- 
mission.5 In  a  New  York  decision,  under  a  contract  of  the  character  under 
consideration,  it  was  said  that  "  for  any  service  to  an  outside  party  which 
plaintiff  [the  servant]  rendered  for  a  consideration,  the  master  *  *  * 
would  be  entitled  to  recover."  0 

If  the  Term  of  Employment  Does  Not  Require  the  Servant's  Whole  Time,  the  master  is  not 
entitled  to  the  earnings  of  the  servant  for  work  performed  for  another,  where 
such  work  does  not  conflict  with  the  servant's  duties  to  the  master  and  is  not 
injurious  to  the  master's  interests.7 

Rights  of  Servant.  —  Where  a  servant  performs  work  for  another  than  his 
regular  employer,  outside  of  business  hours,  or  during  business  hours  with  the 
consent  of  his  regular  employer,  it  is  not  a  defense  to  an  action  against  such 
other  person  that  the  claimant  was  the  servant  of  another.8  If,  however,  a 
servant  who  is  engaged  to  devote  his  whole  time  to  the  employer's  business 
performs  services  for  another  without  the  employer's  consent,  he  cannot 
recover  therefor  from  the  person  to  whom  the  service  is  rendered,  as  it  is 
against  public  policy  for  a  servant  "to  have  an  interest  against  his  duty."  9 

XX.  Contracts  of  Hiring  as  Affected  by  Statute  of  Frauds —  1.  What 
Contracts  Are  Within  Statute  —  Contract  of  Hiring  for  More  than  One  Year.  —  Contracts 
for  terms  of  service  to  continue  longer  than  one  year  are  within  the  statute  of 
frauds,  and  must  be  in  writing. 10 

Contracts  Not  to  Be  Performed  Within  a  Year.  —  So  contracts  which  by  their  express 
terms  are  not  to  be  performed  within  a  year,  or  which  are  impossible  of  per- 
formance within  a  year,  are  within  the  statute.11 

1.  Actual  Delivery  of  Copy  of  Rules  Unnecessary. 

—  Lehigh  Valley  R.  Co.  v.  Snyder,  56  N.  J.  L. 
326. 

2.  Knowledge  Inferable  from  Delivery  of  Copy. 

—  Harmon  v.  Salmon  Falls  Mfg.  Co.,  35  Me. 
447,  58  Am.  Dec.  718.  But  compare  Bradley  v. 
Salmon  Falls  Mfg.  Co.,  30  N.  H.  487. 

Custom  for  Benefit  of  Servant.  —  A  custom 
allowing  traveling  salesmen  the  privilege  of 
acting  as  retail  salesmen  during  the  holiday 
trade  and  retaining  their  earnings  does  not 
entitle  a  traveling  salesman  to  retain  an 
amount  so  earned,  where  his  contract  made  no 
provision  therefor  and  his  employer  is  not 
shown  to  have  been  aware  of  the  custom. 
Milligan  v.  Sligh  Furniture  Co.,  m  Mich.  629. 

3.  Burden  of  Proving  Excuse  for  Noncompliance. 

—  Harmon  v.  Salmon  Falls  Mfg.  Co.,  35  Me. 
447,  58  Am.  Dec.  718. 

An  Arrest,  Conviction,  and  Imprisonment  for 
Crime  will  exonerate  a  workman  from  the  duty 
of  giving  to  his  employers  two  weeks'  notice 
before  leaving  their  service,  under  a  contract 
by  the  terms  of  which  he  has  agreed  lo  give 
such  notice  or  not  claim  any  wages  due. 
Hughes  v.  Wamsutta  Mills,  11  Allen  (Mass.) 
201. 
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4.  Right  to  Earnings  of  Apprentice." —  See  the 
title  Apprentices,  vol.  2,  p.  506.  And  see 
Anonymous,  12  Mod.  215. 

5.  Action  for  Earnings  of  Servant  Held  Not  Per- 
missible.— •  Tresswell  v.  Middleton,  Cro.  Jac. 
653- 

6.  View  that  Master  May  Sue  for  Earnings.  — 

Reynolds  v.  Roosevelt,  (Supm.  Ct.  Gen.  T.)  30 
N.  Y.  St.  Rep.  369. 

7.  Earnings  at  Work  Not  Conflicting  with  Serv- 
ant's Duties.  —  See  Jaffray  v.  King,  34  Md.  217! 

8.  Earnings  Outside  of  Business  Hours.  —  Wal- 
lace v.  De  Young,  98  111.  638,  38  Am.  Rep.  108. 

9.  Outside  Employment  Not  Consented  to  by 
Master.  —  Thompson  v.  Havelock,  1  Catnpb. 
527- 

10.  Necessity  of  Written  Contract.  —  William 
Butcher  Steel  Works  -/.  Atkinson,  68  111.  421, 
18  Am.  Rep.  560;  Tuttle  v.  Swett,  31  Me.  555; 
Bernier  v.  Cabol  Mfg.  Co.,  71  Me.  506,  36  Am. 
Rep.  343:  Hill  v.  Hooper,  r  Gray  (Mass.)  131. 
See  also  Currie  v.  McLean,  2  Macph.  (Scotch) 
1076. 

11.  Contracts  by  Express  Provision  Not  to  Be 
Performed  Within  One  Year.  —  Boydell  v.  Drum- 
mond,  11  East  142;  Snelling  v.  Huntingfield, 
1  C.  M.  &  R.  20;  Treadway  v.  Smith,  56  Ala. 
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Contracts  Which  May  Be  Performed  Within  a  Year.  —  Where,  however,  the  contract 

of  hiring  is  such  that  it  may  be  performed  within  a  year,  it  is  not  within  the 
statute  and  need  not  be  in  writing.1 

2.  Rights  of  Servant  Where  Contract  Is  Within  Statute.  —  Where  the  contract 

of  hiring  is  within  the  statute  of  frauds,  no  recovery  can  be  had  thereon;2 
and  this  is  so  whether  performance  by  the  servant  is  partial  3  or  complete.4 
It  does  not  follow,  however,  that  the  servant  is  altogether  without  remedy. 
It  is  well  settled  that  where  a  contract  of  hiring  inoperative  under  the  statute 
of  frauds  is  terminated  without  the  fault  of  the  servant,  he  may  recover  the 
value  of  his  services  on  a  quantum  meruit.7'  The  view  is  also  held  by  a  num- 
ber of  decisions,  that  although  the  servant  abandons  a  contract  of  this  char- 
acter before  completion  without  cause  he  may,  nevertheless,  recover  on 
a  quantum  meruit;6  the  contrary  view  is  maintained,  however,  in  some 
jurisdictions.7 

XXI.  Duty  of  Servant  in  Regard  to  Trade  Secrets  of  Master.  —  Where 


345;  Horton  v.  Woolner,  7]  Ala.  452;  Harris 
v.  Porter,  2  Harr.  (Del.)  27;  Kelly  v.  Terrell, 
26  Ga.  551;  Comstoclc  v.  Ward,  22  111.  248; 
Herrin  v.  Butters,  20  Me.  119;  Broadwell  v. 
Getman,  2  Den.  (N.  Y.)  87;  Harper  v.  Davies, 
45  U.  C.  Q.  B.  442.  See  also  Jilson  v.  Gilbert, 
26  Wis.  642,  7  Am.  Rep.  100. 

Contracts  to  Be  Begun  but  Not  Completed  With- 
in a  Year. —  Herrin  v.  Batters,  20  Me.  119; 
Hinckley  v.  Southgate,  n  Vt.  428;  Squire  v. 
Whipple,  1  Vt.  69:  Plimpton  v.  Curtiss,  15 
Wend.  (N.  Y.)  336.  See  also  Little  v.  Wilson, 
4  E.  D.  Smith  (N.  Y.)  422. 

Contracts  for  a  Year  to  Commence  in  Future.  — 
Bracegirdle  v.  Heald,  1  B.  &  Aid.  722;  Scog- 
gin  v.  Blackvvell,  36  Ala.  352;  Palmer  v. 
Marquette,  etc.,  Rolling  Mill  Co.,  32  Mich. 
274;  Kleeman  v.  Collins,  9  Bush  (Ky.)  460; 
Little  v.  Wilson,  4  E.  D.  Smith  (N.  Y.)  422; 
McAleer  v.  Corning,  50  N.  Y.  Super.  Ct.  63; 
Sutcliffe  v.  Atlantic  Mills,  13  R.  I.  480,  43  Am. 
Rep.  39;  Harper  v.  Davies,  45  U.  C.  Q.  B. 
442. 

What  Is  Not  a  New  Agreement.  —  Where  a 
contract  of  hiring  is  within  the  statute  of 
frauds,  its  effect  is  not  avoided  by  threatening 
to  discharge  the  servant  and  then  permitting 
him  to  remain.  This  constitutes  no  new  agree- 
ment of  hiring.  Berrien  v.  Southack,  (N.  Y. 
City  Ct.  Gen.  T.)  26  N.  Y.  St.  Rep.  932. 

Effect  on  Renewal  Contract  of  Invalidity  of 
Original  Contract.  —  The  fact  that  the  original 
contract  of  hiring  was  within  the  statute  of 
frauds,  being  by  its  terms  not  to  be  performed 
within  one  year,  will  not  invalidate  the  im- 
plied renewal  of  the  agreement.  Adams  v. 
Fitzpatrick,  125  N.  Y.  124;  Hodge  v.  Newton, 
14  Daly  (NT.  Y.)  372.  See  also  Beeston  v.  Coll- 
yer,  4  Bing.  309,  13  E.  C  L.  444. 

1.  Contracts  Which  May  Be  Performed  Within 
a  Year  —  England.  —  Boydell  v.  Drummond, 
ir  East  142. 

United  States.  — Walker  v.  Johnson,  96  U. 
S.  424. 

Connecticut.  —  Russell  v.  Slade,  12  Conn. 
455- 

Maine.  —  Linscott  v.  Mclntire,  15  Me.  201, 
33  Am.  Dec.  602;  Hearne  v.  Chadbourne,  65 
Me.  302. 

Maryland.  —  Ellicott  v.  Turner,  4  Md.  476. 

Massachusetts.  —  Kent  v.  Kent,  18  Pick. 
(Miss.)  569;  Roberts  v.  Rockbottom  Co.,  7 
Met.  (Mass.)  46. 
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Missouri.  —  Suggett  v.  Cason,  26  Mo.  221. 
New  York.  —  Moore  v.  Fox,  10  Johns.  (N. 
Y.)  244,  6  Am.  Dec.  338;  Kent  v.  Kent,  62  N. 
Y.  560,  20  Am.  Rep.  502;  Plimpton  v.  Curtiss, 
15  Wend.  (N.  Y.)  336. 

Texas.  —  East  Line,  etc.,  R.  Co.  v.  Scott,  72 
Tex.  70,  13  Am.  St  Rep.  758. 

Vermont.  —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162. 

Wisconsin.  — Jilson  v.  Gilbert,  26  Wis.  637, 
7  Am.  Rep.  100;  White  v.  Hanchett,  21  Wis. 
416;  Rogers  v.  Brightman,  10  Wis.  55. 

Contract  to  Continue  So  Long  as  Parties  Agree. 

—  Greene  v.  Harris,  9  R.  I.  401. 

Contract  for  Year  to  Commence  Day  After  Mak- 
ing of  Contract.  —  Dickson  v.  Frisbee,  52  Ala. 
165,  23  Am.  Rep.  565;  Cawthorne  v.  Cordrey, 
13  C.  B.  N.  S.  406,  106  E.  C.  L.  406.  Contra, 
McElroy  v.  Ludlum,  32  N.  J.  Eq.  S28. 

Contract  to  Pay  for  Labor  at  Employer's  Death. 

—  Riddle  v.  Backus,  38  Iowa  81;  Updike  v. 
Ten  Broeck,  32  N.  J.  L.  105.  See  alsto  East 
Line,  etc.,  R.  Co.  z\  Scott,  72  Tex.  70,  13  Am. 
St.  Rep.  758. 

2.  No  Recovery  on  Contract.— William  Butcher 
Steel  Works  v.  Atkinson,  68  111.  421,  18  Am. 
Rep.  560;  Granjangr.  Merkle,  22  111.  250;  Mc- 
Elroy v.  Ludlum,  32  N.  J.  Eq.  828. 

3.  Part  Performance.  —  Kleeman  v.  Collins.  9 
Bush  (Ky.)  460;  Scoggin  v.  Blackwell,  36  Ala. 
352. 

4.  Complete  Performance.  —  King  v.  Brown,  2 
Hill  (N.  Y.)  4S5;  Carter  v.  Blown,  3  S.  Car. 
298. 

5.  Contract  Terminated  Without  Servant's  Fault. 

—  W'iliiam  Butcher  Steel  Works  v.  Atkinson, 
68  III.  421,  18  Am.  Rep.  560;  Van  Horn  v.  Van 
Horn,  (N.  J.  1890)  20  Atl.  Rep.  826;  Ray  v. 
Young,  13  '1  ex.  550. 

6.  Contract  Abandoned  by  Servant  Without 
Cause. —  Comes  v.  Lamson,  16  Conn.  250; 
Bernier  v.  Cabot  Mfg.  Co.,  71  Me.  506,  36  Am. 
Rep.  343;  King  v.  Welcome,  5  Grav  (Mass.)  41 ; 
McGlucky  v.  Bitter,  I  E.  D.  Smith  (N.  Y.)  618. 
See  also  Clark  v.  Terry,  25  Conn.  395. 

7.  Contrary  View. — Swanzey  v.  Moore,  22 
111.  63,  74  Am.  Dec.  134:  Mack  v.  Bragg,  30 
Vt  571;  Philbrook  v.  Belknap,  6  Vt.  385. 

How  Value  of  Services  Ascertained.  —  See 
Clark  v.  Terry,  25  Conn.  399;  William  Butcher 
Steel  Works  v.  Atkinson,  68  111.  421,  18  Am. 
Rep.  560.  Compare  Ryan  v.  Dayton,  25  Conn. 
191. 
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a  person  invents  or  discovers  and  keeps  secret  a  process  of  manufacture, 
whether  patentable  or  not,  he  has  not  an  exclusive  right  to  it  as  against  the 
public  or  against  those  who  in  good  faith  acquire  knowledge  of  it,  but  he  has 
a  property  in  it  which  a  court  of  chancery  will  protect  against  one  who.  in 
violation  of  contract,  undertakes  to  apply  the  process  to  his  own  use  or  dis- 
closes it  to  third  persons.1  Thus,  if  there  is  an  express  agreement  by  the 
employee  not  to  disclose  the  secret,3  in  consideration  of  the  employment 
given  him  3  or  of  an  increase  in  his  wages,'1  a  court  of  equity  will  enjoin  him 
from  using  such  secrets  for  his  own  private  advantage,  or  from  revealing  them 
to  others;  and  the  same  is  the  case  where  one  is  taken  into  employment  on 
an  implied  agreement  that  he  will  not  use  for  his  own  benefit  the  infoima- 
tion  imparted  to  him,  or  communicate  it  to  others.5  This  implied  agreement 
arises  in  all  cases  where  a  confidential  relation  exists  between  master  and  serv- 
ant.6 An  agreement  by  an  employee,  as  a  condition  of  employment,  that  he 
will  disclose  none  of  the  secrets  of  the  business  about  which  he  is  to  be  employed, 
is  not  an  agreement  in  restraint  of  trade.7  Where,  by  the  terms  of  a  contract 
of  employment,  the  servant  is  not  to  be  taught  the  secrets  of  a  process,  but 
in  violation  of  his  contract  he  surreptitiously  acquires  knowledge  of  such 
secrets,  he  will  be  enjoined  from  using  this  knowledge  or  imparting  it  to 
others.8 

XXII.  Right  to  Servant's  Inventions.  —  The  general  rule  is  that  an 
emplovee  performing  the  duties  assigned  to  him  in  his  department  of  service 
may  exercise  his  inventive  faculties  in  any  direction  he  chooses,  with  the 
assurance  that  any  invention  he  may  thus  conceive  and  perfect  is  his  individual 
property.9  This  rule,  however,  is  subject  to  some  qualifications  and  excep- 
tions. Thus,  if  one  is  employed  to  devise  or  perfect  an  instrument,  or  a  means 
for  accomplishing  a  prescribed  result,  he  cannot,  after  successfully  accomplish- 
ing the  work  for  which  he  was  employed,  plead  title  thereto  as  against  his 
employer.10  So,  also,  where  one  who  is  in  the  employ  of  another  in  a  certain 
line  of  work  devises  an  improved  method  or  instrument  for  doing  that  work, 

1.  Rights  of  Master  in  His  Discoveries. —  agreement  as  to  compensation  the  other  is  en- 
Peabody  v.  Norfolk,  98  Mass.  458.  titled  to  use  it,  rind  if  he  does  so  use  it  for  his 

2.  Eastman  Kodak  Co.  v.  Reichenbach,  79  benefit  he  incurs  no  liability  to  the  one  who 
Hun  (N.  Y.)  183.  made  the  disclosure.    Bristol  v.  Equitable  L. 

3.  Salomon  v.  Hertz,  40  N  J.  Eq.  400;  O.  &  Assur.  Soc,  132  N.  Y.  264,  28  Am.  St.  E  ep. 
W.  Thum  Co.  v.  Tloczynski,  114  Mich.  149.  568. 

4.  Fralich  v.  Despar,  165  Pa.  St.  24.  9.  Servant  Usually  Entitled  to  His  Inventions. 

5.  Implied  Agreement  Not  to  Use  or  Communi-  — Solomons  v.  U.  S.,  137  U.  S.  342:  Agawam 
cate  Secret.  —  O.  &  W.  Thum  Co.  v.  Tloczynski,  Co.  v.  Jordan,  7  Wall.  (U.  S.)  603;  Hapgood  v. 
114  Mich.  149.  Hewitt,  11  Biss.  (U.  S.)  184;  Joliet  Mfg.  Co. 

6.  Confidential  Relation  as  Basis  of  Implied  v.  Dice,  105  111.  649;  Ft.  Wayne,  etc.,  R.  Co.  v. 
Agreement.  —  Morison  v.  Moat,  g  Hare  241  Haberkorn,  15  Ind.  App.  479.  See  also  Hill 
(affirmed  21  L.  J.  Ch.  248);  Peabody  v.  Nor-  v.  Thompson,  8  Taunt.  395,  4  E.  C.  I..  147; 
folk.  98  Mass.  458;  O.  &  VV.  Thum  Co.  7.  Bloxam  v.  Elsee,  1  C.  &  P.  558,  11  E.  C.  L. 
Tloczynski,  114  Mich.  149;  Little  v.  Gallus,  4  N.  468;  Union  Paper  Collar  Co.  v.  Van  Dusen,  23 
Y.  App.  Div.  569;  Eastman  Co.  v.  Reichenbach,  Wall.  (U.  S.)  530;  Dobbins  v.  Cruger,  11  111. 
(Supm.  Ci.  Spec.  T.)  20  N.  Y  Supp.  no.    See  App.  114. 

also  Simmons  Hardware  Co.  v.  Waibel,  1  S.         10.  Where  Servant  Is  Especially  Employed  to 

Dak.  488;  Tuck  v.  Ptiester,  19  Q.  B.  D.  629;  Make  Inventions.  —  Bloxam  v.  Elsee,  1  C.  &  P. 

Evitt  v.  Price,  I  Sim.  483;  Pollard  v.  Photo-  558,  11  E.  C.  L.  468;  Solomons  v.  U.  S.,  137  U. 

graphic  Co.,  40  Ch.  D.  345  S.  346;  Gill  v.  U.  S.,  160  U.  S.  426.  Wilkens  v. 

1.  Agreement  Not  in  Restraint  of  Trade. — O.  Spafford,  3  B.  &  A.  Pat    Cas.  274;  dictum  in 

&'  W.  Thum  Co.  v.  Tloczynski,   114  Mich.  Joliet  Mfg.  Co.  v.  Dice,  105  111.  649;  Annin  v. 

149.  Wren,  44  Hun  (N.  Y.)  354. 

8.  Acquiring  Knowledge  of  Process  in  Violation         Contra.  —  Green  v.  Willard  Improved  Barrel 

of  Agreement.  —  Yovalt  v.  Winyard,  1  Jac.  &  Co..  1  Mo.  App.  202.    See  Whiting  v.  Graves, 

W.  394.  3  B.  &  A.  Pat.  Cas.  222,  which  apparently 

Limitation  of  Rule.  —  The  originator  and  pro-  holds  that  under  such  circumslances  the  mas- 

prietor  of  an  idea,  trade  secret,  or  system  ter  acquires  at  most  only  a  license  to  use  the 

which  cannot  be  sold,  negotiated,  or  used  with-  invention. 

out  disclosure,  must  himself  protect  it  from  Master's  Right  to  Disclosure  of  Invention. — 
disclosure  by  some  contract;  and  if  he  dis-  Silver  Spring  Bleaching,  etc.,  Co.  v.  Wool- 
closes  it  to  another  without  contract  or  any  worth,  16  R.  I.  729. 
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and  uses  the  property  of  his  employer  or  the  services  of  other  employees,  or 
both,  to  develop  and  put  into  practical  form  his  invention,  and  assents  to  the 
use  by  his  employer  of  such  invention,  an  inference  is  warranted  that  he  has 
so  far  recognized  the  obligations  of  the  service  flowing  from  his  employment, 
and  the  benefits  resulting  from  his  use  of  the  property,  as  to  have  given  such 
employer  an  irrevocable  license  to  use  such  invention  without  liability  to 
pay  therefor.1  Under  an  arrangement  of  the  character  last  mentioned,  the 
employer  acquires  no  right  to  discoveries  made  by  the  employee,  but  merely 
a  license  to  use  the  same;3  and  he  is  not  entitled  to  a  conveyance  of  patents 
obtained  for  inventions  made  by  the  employee  while  so  employed,  in  the 
absence  of  express  agreement  to  that  effect.3  If  an  employee  who  owns  a 
patent  introduces  it  into  the  employer's  business  without  his  consent  and 
agreement  to  pay  therefor,  he  cannot  recover  royalties  or  damages  for  the  use 
of  his  patent.4 

XXIII.  Statutes  Limiting  Hours  of  Employment.  —  In  some  jurisdic- 
tions, statutes  varying  considerably  in  their  provisions  as  to  the  classes  of 
servants  and  the  duration  of  the  employment  have  been  enacted  for  the  pur- 
pose of  limiting  the  hours  of  employment.  The  constitutionality  of  these 
statutes  has  been  frequently  assailed,  and  while  in  the  main  they  have  been 
upheld  some  of  them  have  been  declared  unconstitutional  and  void.5 


1.  "Where  Servant  Uses  Master's  Materials  and 
Assents  to  Use  of  Invention  —  United  States. — 
Solomons  v.  U.  S.,  137  U.  S.  342;  McCIurg  v. 
Kingsland,  1  How.  (U.  S.)  202;  Lane,  etc.,  Co. 
v.  Locke,  350  U.S.  193;  McAleer  v.  U.  S.,  150 
U.  S.  424;  Keyes  v.  Eureka  Consol.  Min.  Co., 
158  U.  S.  150;  Blauvelt  v.  Interior  Conduit, 
etc.,  Co.,  (C.  C.  A.)  80  Fed.  Rep.  906;  Whiting 
v.  Graves,  3  B.  &  A.  Pat.  Cas.  222;  Herman 
v.  Herman,  29  Fed.  Rep.  92;  Hapgood  v. 
Hewitt,  119  U.  S.  233. 

Pennsylvania.  —  Slemmer's  Appeal,  58  Pa. 
St.  155,  98  Am.  Dec.  248;  Dempsey?'.  Dobson, 
174  Pa.  St.  130,  184  Pa.  St.  594,  52  Am.  St. 
Rep.  816. 

How  Rule  Affected  by  Custom.  —  A  custom  in 
I  he  business  of  carpet-making,  by  which  the 
results  of  the  color-mixer's  skill  and  labor  in 
the  service  of  his  employer  are  recognized  as 
belonging  exclusively  to  the  color-mixer,  and 
by  which  the  latter  may  at  his  pleasure  carry 
off  the  recipes  and  color  books  from  his  em- 
ployer's factory,  and  refuse  to  permit  their 
further  use  except  upon  his  own  terms,  is  un- 
reasonable and  void.  Dempsev  v.  Dobson, 
184  Pa.  St.  588. 

Use  of  Master's  Materials  Not  Conclusive 
Against  Servant's  Title.  —  The  mere  fact  that  in 
making  inventions  the  employee  uses  the  ma- 
terials of  his  employers,  and  is  aided  by  the 
suggestions  of  his  co-employees  and  his  em- 
ployer in  perfecting  the  inventions  and  bring- 
ing them  inlo  successful  use,  is  insufficient  to 
preclude  him  from  all  right  thereto  as  an  in- 
ventor. Fuller,  etc.,  Mfg.  Co.  v.  Bartlett,  68 
Wis.  75,  60  Am.  Rep.  838. 

License  Not  Transferable.  —  Hapgood  v.  Hew- 
itt, 119  U.  S.  233. 

License  Implied  from  Agreement  of  Parties.  — 
Chabot  v.  American  Button-Hole,  etc.,  Co.,  9 
Phila.  (Pa.)  379,  29  Leg.  Int.  (Pa.)  348;  Con- 
tinental Windmill  Co.  v.  Empire  Windmill 
Co.,  8  Blatchf.  (U.  S.)  296. 

2.  Master  Acquires  Only  License  to  Use  Inven- 
tion.—  Dalzell  v,  Dueber  Watch   Case  Mfg. 


Co.,  149  U.  S.  315;  Hapgood  Hewitt,  119  U. 
S.  226,  affirming  11  Biss.  (U.  S.)  184;  Damon 
v.  Eastwick,  14  Fed.  Rep.  40;  Solomons  v.  U. 
S.,  137  U.  S.  342;  Gill  v.  U.  S.,  160  U.  S.  435; 
Whiting  v.  Graves,  3  B.  &  A.  Pat.  Cas.  222; 
Dobbins  v.  Cruger,  11  111.  App.  114;  Fuller, 
etc.,  Mfg.  Co.  v.  Bartlett,  68  Wis.  75. 

Right  to  Prior  Invention.  —  An  employee 
hired  without  regard  to  his  inventive  faculties, 
and  for  no  definite  term,  does  not  part  with  his 
right  to  prior  inventions  by  constructing  an 
experimental  machine  for  ihe  use  of  his  em- 
ployer, for  which  he  receives  no  additional 
compensation.  Niagara  Radiator  Co.  v.  Mey- 
ers, (Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  V.)  595. 

3.  Master  Not  Entitled  to  Conveyance  of  Patent. 
—  Dalzell  v.  Dueber  Watch  Case  Mfg.  Co.,  149 
U.  S.  3I5- 

4.  Barry  v.  Crane  Bros.  Mfg.  Co.,  22  Fed. 
Rep.  396. 

5.  Statutory  Regulations.  —  This  topic  has 
already  been  discussed.  See  the  title  Eight- 
hour  Laws,  vol.  10,  p.  462.  Some  later  cases 
are  here  added. 

Statute  Limiting  Hours  of  Labor  of  Miners  Held 
Valid. —  Holden  v.  Hardy,  169  U.  S.  369, 
affirming  14  Utah  71;  Short  v.  Bullion-Beck, 
etc.,  Min.  Co.,  20  Utah  20. 

Statute  Limiting  Hours  of  Labor  of  Government 
Employees  Held  Valid.  —  U.  S.  v.  San  Francisco 
Bridge  Co.,  88  Fed.  Rep.  895. 

Statutes  Limiting  Hours  of  Labor  but  Permitting 
Contracts  for  Longer  Hours  Valid.  —  Grisell  v. 
Noel  Bios.  Flour,  Feed  Co.,  9  Ind.  App.  251 ; 
Schurr  v.  Savigny,  85  Mich.  144.  See  also  ihe 
cases  cited  in  the  title  Eight-hour  Laws,  vol. 
10,  p.  462.  But  see  the  Nebraska  decision  in 
note  2,  at  p.  462;  also  Stale*/.  Moores,  55  Neb. 
495- 

Statutes  Strictly  Construed.  —  Schurr  v.  Sav- 
igny, 85  Mich.  144;  Drake  v.  State,  144  N.  V. 
416. 

Statute  Held  Applicable  Only  to  Persons  Perma- 
nently Employed. —  Com.  v.  Osborn  Mill,  130 
Mass.  33. 
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XXIV.  Right  to  Chastise  Servant.  —  While  the  master  has  the  right  to 
use  moderate  correction  in  the  case  of  an  offending  apprentice,1  he  has  no 
right  to  inflict  corporal  punishment  upon  a  servant,  whether  a  minor  or  not, 
to  enforce  obedience  to  his  commands,  or  for  negligence  in  the  service,  or 
for  insolent  behavior.3 

XXV.  Giving  Character  to  Servant  —  1.  Duty  to  Give  Testimonials.  —  In 
the  absence  of  custom  or  usage  or  some  express  provision  of  the  contract  to 
that  effect,  the  master  is  not  required  to  give  to  a  servant  quitting  his  employ- 
ment voluntarily  or  otherwise  a  letter  or  certificate  pertaining  to  such 
servant's  qualifications,  efficiency,  or  character.3 

2.  Liability  for  False  Statements  —  a.  To  Servant.  —  Where  a  statement 
of  character  is  given  to  a  proposed  employer,  even  though  it  is  false,  no  action 
will  lie  unless  the  statement  is  also  malicious,  since  it  is  considered  a  privi- 
leged communication;4  but  any  knowingly  false  representations  made  by  the 
master,  whereby  the  servant  is  prevented  from  obtaining  employment,  will 
constitute  good  cause  for  action  and  entitle  the  servant  to' damages.5 

b.  To  Proposed  Employer.  —  It  has  been  held  that  where  a  person 
recommends  a  servant  by  making  a  statement  which  he  knows  to  be  false,  he 
is  responsible  in  damages  for  the  misconduct  of  the  servant  although  it  is  not 
shown  that  the  recommendation  was  given  in  malice  or  with  a  view  to  the 
pecuniary  interests  of  the  person  making  it.6 

XXVI.  Servant's  Liability  for  His  Own  Negligence  or  Misconduct  — 
1.  To  Master.  —  The  servant  is  directly  liable  to  his  master  for  any  damage  or 
expense  caused  by  his  negligence  or  misconduct,  and  this  rule  applies  whether 
such  damage  be  directly  to  the  property  of  the  master,7  or  whether  it  arises 
from  the  compensation  or  reparation  which  the  master  has  been  obliged  to 
make  to  third  persons  to  satisfy  his  liability  for  the  acts  of  the  servant.8 

The  Burden  of  Proof  to  show  negligence  or  misconduct  on  the  part  of  the 
servant  in  such  action  is  on  the  master.9 

Extent  of  Master's  Right.  —  If,  in  settling  a  claim  for  damages  with  a  third  per- 

Protection  Given  by  Statute  Held  Not  Subject  of  7.  Damage  to  Master's. Property.  —  English  v. 

Waiver.  —  Short  v.  Bullion-Beck,  etc.,  Min.  Wilson,  34  Ala.  201;  Mobile,  etc.,  R.  Co.  v. 

Co.,  20  Utah  20.  Clanton,  59  Ala.  392,  31  Am.  Rep.  15;  Ewing 

Intent  as  an  Ingredient  of  Offense.  —  U.  S.  v.  v.  Janson,  57  Ark.  237;  Odd  Fellows'  Mul. 

San  Francisco  Bridge  Co.,  88  Fed.  Rep.  891.  Aid  Assoc.  v.  James,  63  Cal.  598,  49  Am.  Rep. 

1.  See  the  title  Apprentices,  vol.  2,  p.  505.  107;  Bixby  v. "Parsons,  49  Conn.  4S8,  44  Am. 

2.  Right  to  Chastise  Servant.  —  See  the  title  Rep.  246;  Satchwell  v.  Williams,  40  Conn.  371; 
Assault  and  Battery,  vol.  2,  p.  952.  See  also  Georgia  Southern,  etc.,  R.  Co.  v.  Jossey,  105 
Tinkle  v.  Dunivant,  16  Lea  (Tenn.)  508.  But  Ga.  271;  Grand  Trunk  R.  Co.  v.  Latham,  63 
eompare  Kelley  v.  State,  King's  Tenn.  Dig.  Me.  180;  Texas,  etc,  R.  Co  v.  Hurless,  1  Tex. 
1524,  in  which  it  was  held  that  in  the  case  of  App.  Civ.  Cas.,  §  582;  Zulkee  v.  Wing,  20 
menial  servants  in  the  master's  family  the  Wis.  408,  91  Am.  Dec.  425.  See  also  South 
master  has  the  right  to  give  reasonable  cor-  Chicago  City  R.  Co.  v.  Workman,  64  111.  App. 
poral  correction.  383. 

3.  Giving  Servant  a  "Character."  —  Carrol  v.  The  servant,  however,  is  only  responsible 
Bird,  3  Esp.  202;  Cleveland,  etc.,  R.  Co.  v,  for  reasonable  care,  and  if  money  or  effects 
Jenkins,  174  111.  398,  reversing  75  111.  App.  17,  are  stolen  without  fault  on  his  part  he  is  not 
70  111.  App.  415.  liable  for  their  value  or  subject  to  dismissal. 

Usage  Insufficient  to  Make  Giving  of  Character  Jarvis  v.  Canadian  Pac.  R.  Co.,  13  Quebec 

Compulsory,  in  All    Cases.  —  See   Thornton  v.  Super.  Ct.  17. 

Suffolk  Mfg.  Co.,  10  Cush.  (Mass.)  382.  8.  Damages  Paid  by  Master  to  Third  Person.  — 

Evidence  Insufficient  to  Show  Custom.  —  Cleve-  Beard  v.  Horton,  86  Ala.  202;  Smith  v.  Foran, 

land,  etc.,  R.  Co.  v.  Jenkins,  174  111.  398.  43  Conn.  244,  21  Am.  Rep.  647;  Georgia  South- 

4.  False  Statements  as  to  Character.  —  Weather-  ern,  etc.,  R.  Co.  v.  Jossey,  105  Ala.  271;  Grand 
ston  v.  Hawkins,  1  T.  R.  in.  Trunk  R.  Co.  v.  Latham,  63  Me.  180;  New- 

5.  Representations  Knowingly  False.  —  Hund-  bury  v.  Connecticut,  etc..  R.  Co.,  25  Vt.  377 ■ 
ley  v.  Louisville,  etc.,  R.  Co.,  (Ky.  1898)  48  S.  Zulkee  v.  Wing,  20  Wis.  408,  91  Am.  Dec! 
W.  Rep.  42g;    New  York,  etc.,  R,    Co.    v.  425. 

Schaffer,  9  Ohio  Cir.  Dec.  158,  17  Ohio  Cir.  Whether  Actual  Payment  by  Master  Necessary. 

Ct-  77-  —  Merlette  v.  North,  etc.,  Steamboat  Co.,  13 

6.  Liability  to  Proposed  Employer.  —  Foster  v.  Dalv  (N.  Y.)  114. 

Charles,  6  Bing.  396,  19  E.  C.  L.  113.    Compare  9.' Burden  of  Proof.  —  Krou  v.  Verkenstoren, 

Wilkin  v.  Reed,  15  C.  B.  192,  80  E.  C.  L.  192.  90  Ala.  113. 
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son,  caused  by  the  negligence  or  misconduct  of  the  servant,  the  master  pays 
more  than  the  actual  damage,  he  is  entitled  to  recover  of  the  servant  only 
the  actual  damages;  and  if  the  master  settles  for  less  than  the  actual  damage, 
he  is  entitled  to  recover  only  the  amount  actually  paid.1  Where  an  injury 
results  to  the  master's  property  through  mishap  and  not  through  negligence, 
the  servant  will  not  be  liable;3  and  the  master  cannot  claim  damages  from  a 
servant  for  the  faulty  construction  of  a  thing  which  he  has  employed  the 
servant  to  make  under  a  plan  prescribed  by  the  master  and  with  tools  fur- 
nished by  him,  if  these  contributed  with  the  unskilfulness  of  the  servant  to 
render  the  result  faulty.3 

2.  To  Co-Servant.  —  This  topic  has  already  been  discussed.4 

3.  To  Third  Persons.  —  The  servant  is  not,  in  general,  liable  to  third  persons 
for  his  own  nonfeasance  in  the  course  of  his  employment.  If  he  neglects  to 
perform  a  duty  which  the  master  owes  to  third  persons,  the  remedy  is  against 
the  master  and  not  against  the  servant.5  The  servant's  liability  under  these 
circumstances  is  solely  to  his  master,  there  being  no  privity  beween  him  and 
such  third  persons.6  Where,  however,  the  servant  is  guilty  of  actual  mis- 
feasance or  tort,  resulting  in  injury  to  a  third  person,  the  servant  as  well  as 
the  master  will  be  liable.7 

XXVII.  Medical  Attendance  on  Servant  —  1.  Duty  of  Employer  to  Fur- 
nish. —  In  the  absence  of  contract  therefor  there  is,  as  a  general  rule,  no 
obligation  imposed  by  law  upon  the  master  to  provide  medical  attendance  for 
a  servant  taken  sick  in  his  service  or  injured  while  acting  in  the  performance 
of  his  duties.8    Where  medical  services  are  rendered  to  a  servant  at  the 


1.  Smiih  v.  Foran,  43  Conn.  244,  21  Am. 
Rep.  647. 

2.  Hathaway  v.  Smith,  2  Tyler  (Vl.)  248. 

3.  Wilder  v.  Stanley,  49  Vt.  105. 

4.  See  the  title  Fellow  Servants,  vol.  12,  at 
p.  903  especially. 

5.  Nonfeasance  in  Course  of  Employment.  — 
Lane  v.  Cotton,  12  Mod.  472;  Gage  v.  Whit- 
tier,  17  N.  H.  320;  Montgomery  County  Bank 
v.  Albany  City  Bank,  '7  N.  Y.  459;  Denny  v. 
Manhattan  Co.,  5  Den.  (N.  Y.)  639;  Murray  v. 
Usher,  117  N.  Y.  542;  Henshaw  v.  Noble,  7 
Ohio  St.  226. 

6.  Henshaw  v.  Noble,  7  Ohio  St.  226. 

7.  Acts  of  Misfeasance — -England.  —  Perkins 
v.  Smith,  t  Wils.  C.  PI.  328;  Stephens  v. 
Elvvall,  4  M.  &  S.  259;  Cary  v.  Webster,  1  Slra. 
480;  Bennett  v.  Bayes,  5  II.  &  N.  391. 

United  States.  —  Mitchell  v.  Harmony,  13 
How.  (U.  S.)  115. 

Connecticut.  —  Bennett  v.  Ives,  30  Conn.  329. 

Illinois.  — Johnson  v.  Barber,  10  111.  425,  50 
Am.  Dec.  416. 

Maine.  —  Richardson  v.  Kimball,  28  Me.  463. 

Missouri. —  Harriman  v.  Stowe,  57  Mo.  99. 

New  Hampshire.  —  Gage  v.  Whittier,  17  N. 
H.  312. 

New  York.  —  Wright  v.  Wilcox,  19  Wend. 
(N.  Y.)  343,  32  Am.  Dec.  507;  Phelps  v.  Wail, 
30  N.  Y.  78;  Suydam  v.  Moore,  8  Barb.  (N. 
Y.)  358;  Montfort  v.  Hughes,  3  E.  D.  Smiih 
(N.  Y.)  591;  Sullivan  v.  Dunham,  35  N.  Y. 
App.  Div.  342. 

See  also  the  preceding  notes.  And  see  the 
title  Agency,  vol.  1,  especially  at  pp.  1131, 
1151.  Compare  Burch  v.  Caden  Stone  Co.,  93 
Fed.  Rep.  181. 

Acts  Done  by  Express  Direction  of  Master.  — 
Where  a  servant  does  an  act  which  he  knows 
to  be  unlawful,  he  is  liable  for  the  conse- 
quences thereof,  though  he  did  such  act  by 
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the  express  command  of  the  master.  Hill  v. 
Caverly,  7  N.  H.  215,  26  Am.  Dec.  735. 

8.  Obligation  of  Master  to  Furnish  Medical  At- 
tendance —  England.  —  Wennall  v.  Adney,  3  B. 
&  P.  247  {oven  K//;/o-Scarman  v.  Castell,  1  Esp. 
270);  Sellen  v.  Norman,  4  C.  &  P.  80,  19  E.  C. 
L.  284. 

Alabama.  —  Sevier  v.  Birmingham,  etc.,  R. 
Co.,  92  Ala.  258. 

Colorado.  — Denver,  etc.,  R.  Co.  v.  lies,  25 
Colo.  ig. 

Georgia.  —  Sweet  Water  Mfg.  Co.  v.  Glover, 
29  Ga.  399. 

Illinois.  —  Cairo,  etc.,  R.  Co.  v.  Mahoney, 
82  111.  73,  25  Am.  Rep.  299;  Vorass  v.  Rosen- 
berry,  85  111.  App.  623. 

Indiana.  — Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Murray,  9S  Ind.  358,  49  Am.  Rep.  752;  Pitts- 
burgh, etc.,  R.  Co.  v.  Sullivan,  141  Ind.  S3,  50 
Am.  St.  Rep.  313. 

Massachusetts.  —  Davis  v.  Forbes,  171  Mass. 
548. 

Missouri. — Jesserich  v.  Walruff,  51  Mo.  App. 
270. 

Vermont.  — Dictum  in  Clark  v.  Waterman,  7 
Vt.  76,  29  Am.  Dec.  150. 

See  also  Jones  v.  Allen,  5  Ired.  L.  (27  N. 
Car.)  473;  Wells  v.  Kinnerly,  4  McCord  L.  (S. 
Car.)  123. 

Rule  Not  Affected  by  Master's  Liability  for  the 
Injury.  —  Davis  v.  Forbes,  171  Mass.  548. 
Where  Servant  Is  Working  Gratuitously.  —  See 

Evans  v.  Collier,  79  Ga.  315,  where  language 
is  used  which  would  seem  to  imply  that  if  the 
servant  was  working  gratuitously  the  nAe 
might  be  otherwise.  But  it  is  hard  to  under- 
stand why  the  rule  should  be  different  on  this 
account. 

In  Extraordinary  Cases,  where  immediate 
medical  attention  is  imperatively  demanded,  it 
has  been  said  that  the  duty  to  supply  it  rests 
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request  of  the  master,  or  by  one  who  has  authority  to  bind  him,  the  master 
will  be  liable  for  the  value  of  such  services.1 

2.  Authority  of  Agent.  —  Many  cases  have  arisen  in  regard  to  the  liability 
of  corporations  in  this  connection,  the  principal  question  being  as  to  the 
power  of  particular  agents  to  bind  the  company  for  services  rendered  to  an 
injured  servant  at  their  request.  It  is  very  generally  settled  that  the  general 
superintendent  of  a  railway  company,2  or  the  general  agent  3  or  general  man- 
ager,4 may,  in  the  exercise  of  his  powers  as  such,  bind  the  company  to  the 
payment  of  expenses  for  nursing  and  medical  attendance  necessary  to  cure  an 
injured  employee.5  As  regards  a  conductor,  the  rule  seems  to  be  fairly  well 
settled  that  he  has  no  general  authority  to  bind  the  company  where  there  is 
no  emergency  or  where  there  is  a  superior  agent  on  the  ground;6  but  where 
there  is  urgent  necessity  the  conductor,  if  he  is  the  highest  agent  on  the 
ground,  has  such  authority.7  So,  whatever  may  be  their  authority  in  emer- 
gencies in  the  absence  of  any  superior  officer,  neither  a  station  agent,8  nor  a 
roadmaster,9  nor  a  railroad  engineer 10  or  attorney,11  is  authorized  in  ordinary 
cases  to  bind  the  company  for  surgical  attendance  upon  a  passenger  or 
employee  injured  in  operating  its  trains.  Nor  has  the  manager  of  a  factory 
such  authority,  in  the  absence  of  any  facts  showing  an  emergency. 12 

3.  Liability  for  Negligence  of  Physician  or  Attendants  —  Medical  Attendance 
Furnished  Gratuitously  by  Master. — -Where  the  master  employs  and  furnishes  gratui- 
tously the  services  of  a  physician  for  an  injured  employee,  he  is  not  liable  for 
injuries  or  death  caused  by  negligence  of  the  physician  if  he  has  used  reason- 
able care  in  selecting  him  ; 13  and  this  is  true  whether  the  physician  is  employed 


upon  the  master  until  the  emergency  ceases. 
Terre  Haute,  etc.,  R.  Co.  v.  McMurray,  98 
In  1.  366,  49  Am.  Rep.  752;  Toledo,  etc.,  R. 
Co.  v.  Mylott,  6  Ind.  App.  443. 

Moral  Obligation  —  Consideration.  —  It  has 
been  held  that  the  moral  obligation  resting  on 
the  master  to  furnish  to  the  sick  or  injured 
servant  assistance  and  care  constitutes  a  con- 
sideration for  a  legal  obligation  to  pay  all 
reasonable  charges  of  an  attending  physician 
for  medical  services.  Fraser  v.  San  Francisco 
Bridge  Co.,  103  Cal.  79.  See  generally  the 
title  Consideration,  vol.  6,  p.  679. 

1.  Attendance  on  Servant  at  Master's  Request. 

—  See  cases  cited  in  subsequent  notes  in  this 
section. 

2.  Who  May  Bind  Master  for  Medical  Services 

—  General  Superintendent.  —  Atchison,  etc.,  R 
Co.  v.  Reecher,  24  Kan.  228;  Toledo,  etc.,  R 
Co.  v.  Rodrigues,  47  111.  188,  95  Am.  Dec.  484 
Toledo,  etc.,  R.  Co.  v.  Prince,  50  111.  26;  In 
dianapolis,  etc.,  R.  Co.  v.  Morris,  67  111.  295 
Cairo,  etc.,  R.  Co.  v.  Mahoney,  82  111.  73,  25 
Am.  Rep.  299;  Louisville,  etc.,  R.  Co.  v.  Mc- 
Vay,  98  Ind.  391,  49  Am.  Rep.  770;  Cincinnati, 
eic,  R.  Co.  v.  Davis,  126  Ind.  99,  44  Am.  & 
Eng.  R.  Cas.  464.  Contra,  Marquette,  etc.,  R. 
Co.  v.  Taft,  28  Mich.  289.  And  see  Brown  v. 
Missouri,  etc.,  R.  Co.,  67  Mo.  122. 

3.  General  Agent.  —  Atlantic,  etc.,  R.  Co.  v. 
Reisner,  18  Kan.  458. 

4.  Generai  Manager.  —  Louisville,  etc.,  R.  Co. 
v.  McVay,  98  Ind.  391,  49  Am.  Rep.  770,  22 
Am.  &  Eng.  R.  Cas.  382;  Walker  v.  Great 
Western  R.  Co.,  L.  R.  2  Exch.  228.  Compare 
Sivazey  v.  Union  Mfg.  Co.,  42  Conn.  556. 

5.  Ratification  of  Act  of  Station  Master  by  Gen- 
eral Superintendent.  —  Toledo,  etc.,  R.  Co.  v. 
Prince,  50  111.  26;  Cairo,  etc.,  R.  Co.  v.  Ma- 
honey, 82  111.  73,  25  Am.  Rep.  299. 
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Ratification  of  Roadmaster's  Act  by  General 
Manager.  —  Louisville,  etc.,  R.  Co.  v.  McVay, 
98  Ind.  391,  49  Am.  Rep.  770,  22  Am.  &  Eng. 
R.  Cas.  382. 

England  —  Inspector  of  Railway  Police  Has 
Authority.  —  Langan  v.  Great  Western  R.  Co., 
30  L.  T.  N.  S.  173. 

6.  Conductors.  —  Terre  Haute,  etc.,  R.  Co.  v. 
McMurray,  98  Ind.  371,  49  Am.  Rep.  752;  St. 
Louis,  etc.,  R.  Co.  v.  Hoover,  53  Ark.  377; 
Sevier  v.  Birmingham,  etc.,  R.  Co.,  92  Ala. 
258. 

7.  Arkansas  Southern  R.  Co.  v.  Loughridge, 
65  Ark.  300;  Sevier  v.  Birmingham,  etc.,  R. 
Co.,  92  Ala.  258;  Toledo,  etc.,  R.  Co.  v.  Mylott, 

6  Ind.  App.  438;  Louisville,  etc.,  R.  Co.  v. 
Smith,  121  Ind.  353;  Terre  Haute,  etc.,  R.  Co. 
v.  McMurray,  98  Ind.  358,  49  Am.  Rep.  752; 
Teire  Haute,  etc.,  R.  Co.  v.  Brown,  107  Ind. 
336;  Evansville,  etc.,  R.  Co.  v.  Freeland,  4 
Ind.  App.  207;  Atlantic,  etc.,  R.  Co.  v.  Reis- 
ner, 18  Kan.  458. 

8.  Station  Agents.  —  St.  Louis,  etc.,  R.  Co.  v. 
Hoover,  53  Ark.  377;  Tuckers.  St.  Louis,  etc., 
R.  Co.,  5J.  Mo.  177. 

9.  Roadmasters.  —  Louisville,  etc.,  R.  Co.  v. 
McVay,  98  Ind.  391,  49  Am.  Rep.  770. 

10.  Cooper  v.  New  York  Cent.,  etc.,  R.  Co.,  6 
Hun  (N.  Y.)  276. 

11.  Attorneys.  —  St.  Louis,  etc.,  R.  Co.  v. 
Hoover,  53  Ark.  377. 

12.  Manager  of  Factory. — Chaplin  v.  Freeland, 

7  Ini.  App.  676. 

13.  Injuries  by  Physician.  —  Atchison,  etc., 
R.  Co.  v.  Zeiler,  54  Kan.  340;  South  Florida  R. 
Co.  v.  Price.  32  Fla.  46;  Pittsburgh,  etc., 
R.  Co.  v.  Sullivan,  141  Ind.  83,  50  Am.  St.  Rep. 
313;  Wabash  R.  Co.  v.  Kelley,  153  Ind.  119; 
Eighmy  v.  Union  Pac.  R.  Co.,  93  Iowa  538; 
York  v.  Chicago,  etc.,  R.  Co.,  98  Iowa  544; 
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for  that  particular  service  only,1  or  under  a  general  arrangement  to  attend 
those  injured  in  the  master's  service.3 

The  Master  Who  Conducts  a  Hospital  for  the  Use  of  His  Injured  Employees,  not  for  the 

purposes  of  gain  but  for  charitable  purposes  merely,  is  not  liable  to  a  servant 
for  injuries  caused  by  the  negligence  of  the  physicians  or  attendants,  unless 
reasonable  care  was  not  used  in  their  selection.3  This  is  true  although  the 
expenses  of  running  the  hospital  are  provided  for.out  of  moneys  retained 
from  the  monthly  wages  of  a  company's  employees,  there  being,  however,  no 
intention  on  the  part  of  the  company  to  make  any  profit.4  But  where  in 
consideration  of  a  reduction  in  the  rate  of  wages  of  all  the  men  employed, 
and  the  consequent  profit  to  be  made  by  the  company,  the  latter  binds  itself 
to  furnish  medical  treatment  to  such  of  them  as  may  get  hurt  or  become  sick 
while  in  its  service,  the  company  should  bear  the  loss  of  improper  treatment, 
since  the  law  implies  in  such  cases  an  undertaking  to  give  proper  treatment.6 

XXVIII.  Master's  Liability  for  Personal  Injuries  to  Servant  —  1.  Duty 
to  Protect  Servant  from  Injury  —  a.  In  General.  —  A  master  is  bound  to  use 
ordinary  and  reasonable  care  to  prevent  injury  to  his  servant  in  the  course  of 
his  employment,  and  if  he  does  not,  and  the  servant  is  injured  in  consequence 
thereof,  the  master  will  be  answerable  for  the  damages,6  unless  the  servant 
assumes  the  risk  or  by  his  own  acts  contributes  to  the  injury.7 

Master  Not  an  Insurer  of  Servants'  Safety.  —  When  such  reasonable  and  ordinary 
care  has  been  taken  to  protect  servants  from  injury  as  a  reasonably  prudent 


Clark  v.  Missouri  Pac.  R.  Co.,  48  Kan.  654; 
Louisville,  etc.,  R.  Co.  v.  Foard,  (Ky.  1898)  47 
S.  W.  Rep.  342;  Chicago,  etc.,  R.  Co.  v.  How- 
ard, 45  Neb.  570. 

What  Is  Not  Reasonable  Care  on  the  Part  of  the 
Master.  —  Failure  of  a  railroad  company  to  dis- 
charge a  surgeon-in-chief  who  is  notoriously 
incompetent  because  of  the  use  of  intoxicating 
liquors  and  narcotics,  is  a  lack  of  the  reason- 
able diligence  required.  Wabash  R.  Co.  v. 
Kelley,  153  Ind.  119. 

1.  Physician  Employed  for  Particular  Service.  — 
See  cases  cited  in  the  preceding  note. 

2.  Quinn  v.  Kansas  City,  etc.,  R.  Co.,  94 
Tenn.  713,  45  Am.  St.  Rep.  767. 

Surgeon's  Disobedience  of  Injured  Person's 
Orders,  —  A  railroad  company  which  gratu- 
itously furnishes  a  surgeon  to  attend  its  in- 
jured employees  is  not  liable  to  a  servant  for 
an  amputation  of  his  leg  by  a  surgeon,  made 
against  the  consent  or  express  command  of  the 
injured  servant.  Pittsburgh,  etc.,  R.  Co.  v. 
Sullivan,  141  Ind.  84,  50  Am.  St.  Rep.  313. 

3.  See  the  title  Hospitals  and  Asylums,  vol. 
15.  P-  763- 

4.  Richardson  v.  Carbon  Hill  Coal  Co.,  10 
Wish.  648. 

5.  Texas,  etc.,  Coal  Co.  v.  Connaughten,  20 
Tex.  Civ.  App.  642. 

Free  Transportation  to  Hospital.  —  Where, 
under  a  contract  of  this  kind,  it  was  the  em- 
ployer's custom  to  furnish  free  transportation 
to  the  hospital,  the  servant  in  an  action  for 
breach  of  the  contract  may  recover  for  in- 
creased suffering  due  to  the  refusal  of  the  fore- 
man upon  whom  such  duty  rested,  to  telegraph 
for  a  free  pass  for  the  servant  who  had  been 
injured.  Gulf,  etc.,  R.  Co.  v.  Harney,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  791. 

6.  Duty  to  Protect  Servant  from  Injury  —  Eng- 
land.—  Brydon  v.  Stewart,  2  Macq.  H.  L.  30; 
Paterson  v.  Wallace,  1  Macq.  H.  L.  748. 

Alabama. — Walker  v.  Boiling,  22  Ala.  294. 


California. — Hallower  v.  Henley,  6  Cal. 
209. 

Colorado.  —  Burlington,  etc.,  R.  Co.  v.  Lithe, 
17  Colo.  280. 

Georgia.  —  Augusta  v.  Owens,  in  Ga.  464. 

Illinois.  —  Pullman  Palace  Car  Co.  v. 
Laacke,  143  111.  242. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  v.  Long, 
112  Ind.  166;  Louisville,  etc.,  R.  Co.  v.  Gra- 
ham, 124  Ind.  89;  Columbus,  etc.,  R.  Co.  v. 
Arnold,  31  Ind.  174,  99  Am.  Dec.  615. 

Kentucky.  —  Sullivan  v.  Louisville  Bridge 
Co.,  9  Bush  (Ky.)  88. 

Maine.  —  Rhoades  v.  Varney,  91  Me.  222. 

Massachusetts.  —  Eaves  v.  Atlantic  Novelty 
Mfg.  Co.,  176  Mass.  369. 

Missouri.  —  Keegan  v.  Kavanaugh,  62  Mo. 
230. 

Montana.  —  Kelley  v.  Cable  Co.,  7  Mont.  70. 

New  Jersey.  —  Harrison  v.  Central  R.  Co., 
31  N.  J.  L.  i.93;  Essex  County  Electric  Co.  v. 
Kelly,  57  N.  J.  L.  100. 

New  York.  —  Faulkner  v.  Erie  R.  Co.,  49 
Barb.  (N.  Y.)  324;  O'Loughlin  v.  New  York 
Cent.,  etc.,  R.  Co.,  113  N.  Y.  623;  Sheehan  v. 
New  York  Cent.,  etc.,  R.  Co.,  91  N.  Y.  332. 

North  Carolina.  —  Hardy  v.  Carolina  Cent. 
R.  Co.,  76  N.  Car.  5,  14  Am.  R.  Rep.  309; 
Means  v.  Carolina  Cent.  R.  Co.,  126  N.  Car. 
424. 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v.  Lewis,  33 
Ohio  St.  196;  Murphy  v.  Holbrook,  20  Ohio 
St.  137,  5  Am.  Rep.  633. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Wells,  (Tex. 
1891)  16  S.  W.  Rep.  1025. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Wil- 
liams, 86  Va.  165,  19  Am.  St.  Rep.  876,  3g  Am. 
&  Eng.  R.  Cas.  326;  Sexton  v.  Turner,  89  Va. 
341- 

Wisconsin.  —  Wedgwood  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  478. 

7.  See  infra,  this  section,  3.  Assumption  of 
Risks  by  Servant;  4.  Contributory  Negligence. 
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man  would  take  under  the  circumstances,  the  master  has  performed  the  full 
measure  of  his  duty.    He  is  not  an  insurer  of  his  servants'  safety.* 

Proximate  Cause  of  injury.  —  Even  though  a  master  did  not  use  the  degree  of 
care  which  the  law  requires  of  him  to  protect  his  servants  from  injury,  as 
where  he  neglected  to  provide  reasonably  safe  appliances,  machinery,  place 
of  work,  etc.,  and  to  maintain  the  same  in  a  reasonably  safe  condition,  he  is 
not  liable  to  a  servant  who  has  been  injured  in  the  course  of  the  employment, 
unless  the  neglect  of  duty  was  the  proximate  cause  of  the  injury.2 

b.  Duty  to  Provide  And  Maintain  Reasonably  Sale  Place  for 
Work — -(i)  Statement  of  Rule.  —  In  accordance  with  the  rule  that  reasonable 
care  must  be  taken  to  protect  one's  servants  from  injury,  masters  owe  to  their 
servants  the  duty  of  providing  them  a  reasonably  safe  place  in  which  to  work,4 


1.  Master  Not  Insurer  of  Servants'  Safety  — 
United  States. — Armour  v.  Hahn,  in  U.S. 
313;  Barber  Asphalt  Paving  Co.  v.  Odasz,  85 
Fed.  Rep.  754,  57  U.  S.  App.  129;  The  Lizzie 
Frank,  31  Fed.  Rep.  477. 

California.  —  Malone  v.  Hawley,  46  Cal.  409. 

Colorado.  — Grant  v.  Varney,  21  Colo.  329. 

Delaware.  —  Huber  v.  Jackson,  etc.,  Co.,  1 
Marv.  (Del.)  374. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Garner, 
78  111.  App.  281;  Consolidated  Coal  Co.  v. 
Scheller,  42  111.  App.  619;  Western  Screw  Co. 
v.  Johnson,  86  111.  App.  89. 

Indiana.  —  Hoosier  Stone  Co.  v.  McCain, 
133  Ind.  231;  Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
Cormick,  74  Ind.  440. 

Iowa.  —  Fosburg  v.  Phillips  Fuel  Co.,  93 
Iowa  54. 

Massachusetts. —  O'Driscoll  v.  Faxon,  156 
Mass.  527;  Ladd  v.  New  Bedford  R.  Co.,  119 
Mass.  412,  20  Am.  Rep.  331. 

Missouri.  —  York  v.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  405;  Turned  v.  Haar,  114  Mo. 
335;  Hysell  v.  Swift,  78  Mo.  App.  39. 

New  York.  —  White  v.  Eidlitz,  19  N.  Y.  App. 
Div.  256;  Racine  v.  New  York  Cent.,  etc.,  R. 
Co.,  70  Hun  (N.  Y.)  453;  Keenan  v.  New  York, 
etc.,  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  2 
Misc.  (N.  Y.)  34;  Harley  v.  Buffalo  Car  Mfg. 
Co.,  142  N.  Y.  34;  Pantzar  v.  Tilly  Foster  Iron 
Min.  Co.,  99  N.  Y.  368;  Bruen  v.  Uhlmann,  30 
N.  Y.  App.  Div.  453,44  N.  Y.  App.  Div.  620. 

Pennsylvania.  —  Wannamaker  v.  Burke,  in 
Pa.  St.  423. 

Virginia. — Bertha  Zinc  Co.  v.  Martin,  93 
Va.  791;  Norfolk,  etc.,  R.  Co.  v.  Stevens,  97 
Va.  631. 

2.  Proximate  Cause  of  Injury.  —  Spring  Valley 
Coal  Co.  v.  Patting,  (C.  C.  A.)  86  Fed.  Rep. 
433;  Byrnes  v.  Brooklyn  Heights  R.  Co.,  36 
N.  Y.  App.  Div.  355;  Simmons  v.  Peters,  20 
N.  Y.  App.  Div.  251;  Russell  Creek  Coal  Co. 
v.  Wells,  96  Va.  416.  See  generally  the  titles 
Damages,  vol.  8,  p.  561  et  seq.;  Negligence. 

3.  Duty  to  Provide  Safe  Place  of  Work  —  Lia- 
bility of  Master  —  England.  —  Mellors  v.  Shaw, 
1  B.  &  S.  437,  101  E.  C.  L.  437,  30  L.  J.  Q.  B. 
333,  7  Jur.  N.  S.  845,  9  W  R.  748;  Webb  v. 
Rennie,  4  F.  &  F.  608;  Wigrnore  v.  Jay,  5 
Exch.  354,  14  Jur.  837;  Roberts  v.  Smith,  2  H. 
&  N.  213,  3  Jur.  N.  S.  469;  Indermaur  v.  Dames, 
L.  R.  1  C.  P.  274;  Weerns  v.  Malhieson,  4 
Macq.  H.  L.  215;  Seymour  v.  Maddox,  16  Q. 
B.  326,  71  E.  C.  L.  326;  Byrdon  v.  Stewart,  2 
Macq.  H.  L.  30;  Paterson  v.  Wallace,  1  Macq. 
H.  L.  748;  Carter  v.  Clarke,  78  L.  T.  N.  S.  76. 


Canada.  — Caldwell  V.  Mills,  24  Ont.  462. 

United  States.  —  Cleveland,  etc.,  R.  Co.  v. 
Brown,  (C.  C.  A.)  56  Fed.  Rep.  804;  Lindvall 
v.  Woods,  44  Fed.  Rep.  855;  Kennedy  v.  Grace, 
etc.,  Co.,  92  Fed.  Rep.  116;  Grace,  etc.,  Co.  v. 
Kennedy,  (C.  C.  A.)  99  Fed.  Rep.  679;  Beth, 
lehem  Iron  Co.  v.  Weiss,  (C.  C.  A.)  100  Fed. 
Rep.  45. 

Alabama.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Thompson,  94  Ala.  636. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Duffey,  35  Ark.  607;  Little  Rock,  etc.,  R.  Co. 
v.  Voss,  (Ark.  1892)  18  S.  W.  Rep.  172. 

California.  —  Carraher  v.  San  Francisco 
Bridge  Co.,  100  Cal.  177;  Elledge  v.  National 
City,  etc.,  R.  Co.,  100  Cal.  282,  38  Am.  St. 
Rep.  290;  Daves  v.  Southern  Pac.  Co.,  98  Cal. 
19,  35  Am.  St.  Rep.  133;  Mullin  v.  California 
Horseshoe  Co.,  105  Cal.  77;  McNamara  v. 
MacDonough,  102  Cal.  575. 

Colorado.  —  Mollie  Gibson  Consol.  Min.,  etc. , 
Co.  v.  Sharp,  5  Colo.  App.  321;  Denver,  etc., 
R.  Co.  v.  Sipes,  26  Colo.  17. 

Connecticut.  —  Wilson  v.  Willimantic  Linen 
Co.,  50  Conn.  457;  McElligott  v.  Randolph,  61 
Conn.  161. 

Delaware. — Stewait  v.  Philadelphia,  etc., 
R.  Co.,  8  Houst.  (Del.)  450. 

Florida.  —  South  Florida  R.  Co.  v.  Weese, 
32  Fla.  212. 

Georgia.  —  Augusta  Factory  v.  Hill,  83  Ga. 
709;  Atlanta  Cotton  Factory  Co.  v.  Speer,  69 
Ga.  137,  47  Am.  Rep.  750;  Cheeney  v.  Ocean 
Steamship  Co.,  92  Ga.  726,  '44  Am.  St.  Rep. 
113. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Eggmann, 
161  111.  155;  St.  Louis,  etc.,  R.  Co.  v.  Holman, 
155  111.  21;  Joliet  Steel  Co.  v.  Shields,  146  111. 
603;  McCormick  Harvesting  Mach.  Co.  v. 
Burandt,  37  111.  App.  165;  Western  Screw  Co. 
v.  Johnson,  86  111.  App.  89;  Ross  v.  Shanley, 
185  111.  390,  affirming  judgment  86  111.  App. 
144. 

Indiana.  —  O'Neal  v.  Chicago,  etc.,  R.  Co., 
132  Ind.  no;  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181;  Cincinnati,  etc.,  R.  Co.  v.  Roesch, 
126  Ind.  445;  Pittsburgh,  etc.,  R.  Co.  v. 
Adams,  105  Ind.  151;  Big  Creek  Stone  Jo. 
v.  Wolf,  138  Ind.  496;  Umback  v.  Lake  Shore, 
etc.,  R.  Co.,  83  Ind.  191;  Pennsylvania  Co.  v. 
Long,  94  Ind.  250;  Krueger  v.  Loui  jville,  etc., 
R.  Co.,  111  Ind.  51;  Pennsylvania  Co.  v.  Whit- 
comb,  in  Ind.  212;  Louisville,  etc.,  R.  Co.  v. 
Sandford,  117  Ind.  265;  Brazil  Block  Coal  Co. 
v.  Young,  117  Ind.  520;  Capper  v.  Louisville, 
etc.,  R.  Co  ,  103  Ind.  305;  Louisville,  etc.,  R. 
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and  of  maintaining  it  in  a  reasonab 

Co.  v.  Graham,  124  Ind.  89;  Noblesville 
Foundry,  etc.,  Co.  v.  Yeaman,  3  Ind.  App.  521; 
Lake  Shore,  etc.,  R.  Co.  v.  McCormick,  74 
Ind.  440;  Cleveland,  etc.,  R.  Co.  v.  Martin, 
(Ind.  App.  1895)  39  N.  E.  Rep.  759;  Blondin 
v.  Oolite  Quarry  Co.,  (Ind.  App.  1894)  39  N. 
E.  Rep.  200. 

Iowa. — Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
72  Iotva  45;  Grimmelman  v.  Union  Pac.  R. 
Co.,  101  Iowa  74;  Fink  v.  Des  Moines  Ice  Co., 
84  Iowa  321:  Haworth  v.  See  vers  Mfg.  Co.,  87 
Iowa  765;  Fosburg  v.  Phillips  Fuel  Co.,  93 
Iowa  54. 

Kansas.  —  Hannibal,  etc.,  R.  Co.  v.  Fox,  31 
Kan.  586;  Atchison,  etc.,  R.  Co.  v.  Moore,  29 
Kan.  632;  Kelley  v.  Ryus,  48  Kan.  120;  St. 
Louis,  etc.,  R.  Co.  v.  Irwin,  37  Kan.  701,  1 
Am.  St.  Rep.  266. 

Kentucky.  —  Lexington,  etc..  County  Min. 
Co.  v.  Stephens,  (Ky.  1898)  47  S.  W.  Rep.  321. 

Louisiana.  —  Stucke  v.  Orleans  R.  Co.,  50 
La.  Ann.  172. 

Maine. — Sawyer  v.  Rumford  Falls  Paper 
Co.,  90  Me.  354,  60  Am.  St.  Rep.  260;  Hag- 
gerty  v.  Hallowell  Granite  Co.,  89  Me.  118; 
Frye  v.  Bath  Gas,  etc.,  Co..  94  Me.  17. 

Maryland.  —  Wise  v.  Ackerman,  76  Md.  375. 

Massachusetts.  —  Elmer  v.  Locke,  135  Mass. 
575;  Gustafsen  v.  Washburn,  etc.,  Mfg.  Co., 
153  Mass.  468. 

Michigan.  —  Palmer  v.  Michigan  Cent.  R. 
Co.,  87  Mich.  281;  Tangney  v.  Wilson,  87 
Mich.  453;  Sweet  v.  Michigan  Cent.  R.  Co., 
87  Mich.  559  Schlackar  v.  Ashland  Iron  Min. 
Co.,  89  Mich.  253;  Smith  v.  Peninsular  Car 
Works,  60  Mich,  501,  1  Am.  St.  Rep.  542; 
Sadowski  v.  Michigan  Car  Co.,  84  Mich.  100. 

Minnesota.  — ■  Cook  v.  St.  Paul,  etc.,  R.  Co., 
31  Minn.  45. 

Missouri.  —  Henry  v.  Wabash  Western  R. 
Co  ,  109  Mo.  488,  Reichla  v.  Gruensfelder,  52 
Mo.  App.  43;  Turnsr  p.  Haar,  114  Mo.  335; 
I  lerdler  v.  Buck's  Stove,  etc.,  Co.,  136  Mo.  3; 
Diyharsh  v.  Hannibal,  etc.,  R.  Co.,  103  Mo. 
570,  23  Am.  St.  Rep.  900;  Williams  v.  St. 
Louis,  etc,  R.  Co.,  119  Mo.  316;  Moore  v.  St. 
Louis  Wire  Mill  Co.,  55  Mo.  App.  491;  Henry 
v.  Wabash  Western  R.  Co.,  109  Mo.  488;  Sulli- 
van v.  Hannibal,  etc.,  R.  Co.,  107  Mo.  66,  28 
Am.  St.  Rep.  388;  Young  v.  Shickle,  etc.,  Iron 
Co.,  103  Mo.  324;  Schultz  v.  Moon,  33  Mo. 
App.  329. 

Montana.  —  Kelley  v.  Fourth  of  July  Min. 
Co.,  16  Mont.  484. 

Nebraska.  — Ecklund  v.  Chicago,  etc.,  R.  Co., 
52  Neb.  729;  Huffman  v.  Newman,  55  Neb.  713. 

New  Hampshire.  —  Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. 

New  Jersey.  —  Essex  County  Electric  Co.  v. 
Kelly,  57  N  J.  L.  100;  Belleville  Stone  Co.  v. 
Mconsy,  61  N.  J.  L  253,  affirming  60  N.  J.  L. 
323;  H  ustis  v.  James  A.  Banister  Co.,  63  N. 
J.  L.  465. 

Ne-M  Mexico.  —  Cerrillos  Coal  R.  Co.  v. 
Deseranl,  9  N.  Mex.  49. 

New  York.  —  Kuhn  v.  Delaware,  etc.,  R. 
Co.,  77  Hun  (N.  Y.)  381):  Nichols  v.  Brush, 
etc.,  Mfg.  Co.,  53  Hun  (N.  Y.)  137;  Cullen  v. 
Norton,  52  Hun  (N.  Y.)  9;  Stephens  v.  Hud- 
son Valley  Knitting  Co.,  69  Hun  (N.  Y.)  375; 
Williams  v.  Syracuse  Iron  Vv'orks,  20  N.  Y. 


safe  condition  during  the  employ- 

Wkly.  Dig.  188;  McGovern  v.  Central  Ver- 
mont R.  Co.,  123  N.  Y.  280,  reversing  53  Hun 
(N.  Y.)  635,  6  N.  Y.  Supp.  838;  Ford  v.  Lyons, 
41  Hun  (N.  Y.)  512;  Davidson  v.  Cornell,  132 
N.  Y.  228;  Huda  v.  American  Glucose  Co., 
154  N.  Y.  474;  Upton  v.  Bartlett,  (Supm.  Ct. 
Gen.  T.)  13  N.  Y.  Supp.  451;  Brickner  v.  New 
York  Cent.  R.  Co.,  2  Lans.  (N.  Y.)  506;  Lan- 
ing  v.  New  York  Cent.  R.  Co.,  49  N.  Y.  521, 
10  Am.  Rep.  417;  Coughtry  v.  Globe  Woolen 
Co.,  56  N.  Y.  124,  15  Am.  Rep.  387;  Rickhoff 
71.  Heckman,  (Supm.  Ct.  Gen.  T.)  27  N.  Y.  St. 
Rep.  80;  Fredenburg  v.  Northern  Cent.  R.  Co., 
114  N.  Y.  582,  11  Am.  St.  Rep.  694:  Weiler  v. 
Isley,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  Rep. 
595;  Rcssman  v.  Knickerbocker  Ice  Co  ,  23  N. 
Y.  Wkly.  Dig.  445;  Pendergast  v.  Johnston 
Harvester  Co.,  21  N.  Y.  Wkly.  Dig.  555; 
Perry  v.  Rogers,  91  Hun  (N.  Y.)  243;  Selleck 
v.  Langdon,  55  Hun  (N.  Y.)  19;  Stuber  v.  Mc- 
Entee,  61  N.  Y.  Super.  Ct.  338;  Selleck  v.  J. 
Langdon  Co.,  59  Hun  (N.  Y.)  627,  13  N.  Y. 
Supp.  858;  Di  Yito  v.  Crage,  35  N.  Y.  App. 
Div.  155:  Millen  v.  New  York  Cent.,  etc.,  R. 
Co.,  20  N.  Y.  App.  Div.  92;  Cavanagh  v. 
O'Neill.  27  N.  Y.  App.  Div.  48;  Quinlivan  v. 
Buffalo,  etc.,  R.  Co.,  52 N.  Y.  App.  Div.  1 ;  Ernst 
v.  Brown  Hoisting,  etc.,  Co.,  (Buffalo  Super.  Ct. 
Gen.  T.)  4  Misc.  (N.  Y.)45o;  Colelli  v.  New  Jer- 
sey, etc.,  Concentrating  Works,  87  Hun  (N.  Y.) 
428;  Mayer  v.  Liebmann,  16  N.  Y.  App.  Div. 
54;  Simpson  v.  New  York  Rubber  Co..  So  Hun 
(N.  Y.)  415;  Kimmer  v.  Weber,  76  Hun  (X.  V.) 
482. 

North  Carolina.  —  Wright  v.  Southern  R. 
Co.,  122  N.  Car.  959. 

Ohio. — Groff  v.  Cincinnati,  etc.,  R.  Co.,  1 
Cine.  Super.  Ct.  264. 

Oregon.  —  Anderson  v.  Bennett,  16  Oregon 
515,  8  Am.  St.  Rep.  311,  38  Am.  &  Eng.  R. 
Cas.  87;  Roth  v.  Northern  Pac.  Lumbering 
Co.,  18  Oregon  205;  Hartvig  v.  Northern  Pac. 
Lumbering  Co.,  19  Oregon  527;  Nutt  v. 
Southern  Pac.  Co.,  25  Oregon  294;  Carlson  v. 
Oregon  Short  Line,  etc.,  R.  Co.,  21  Oregon 
451. 

Pennsylvania.  —  McKinnie  v.  Kilgallon.  (Pa. 
1887)  11  Atl.  Rep.  614;  Vanesse  v.  Catsburg 
Coal  Co.,  159  Pa.  St.  403. 

Rhode  Island.  —  Disano  v.  New  England 
Steam  Brick  Co.,  20  R.  I.  452;  Maker  v.  Slater 
Mill,  etc.,  Co.,  15  R.  I.  112. 

South  Carolina.  —  Coleman  v.  Wilmington, 
etc.,  R.  Co.,  25  S.  Car.  446,  60  Am.  Rep.  516; 
Rinake  v.  Victor  Mfg.  Co..  58  S.  Car.  360. 

Tennessee.  —  Knoxville  Iron  Co.  Pace,  101 
Tenn.  476. 

Texas.  — San  Antonio,  etc.,  R.  Co.  v.  Brook- 
ing, (Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  537; 
Texas,  etc.,  R.  Co.  v.  Echols,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  10S7;  Texas,  etc.,  R.  Co. 
v.  French,  86  Tex.  96;  Gulf,  etc.,  R.  Co.  v. 
Brentford,  79  Tex.  619,  23  Am.  St.  Rep.  377. 

Utah.  —  Cunningham  v.  Union  Pac.  R.  Co., 
4  Utah  206;  Trihay  v.  Brooklyn  Lead  Min. 
Co.,  4  Utah  468. 

Vermont.  —  Morrisey  v.  Hughes,  65  Vt.  553. 

Viiginia.  —  Richmond,  etc.,  R.  Co.  v.  Nor 
ment,  84  Va.  167,  10  Am.  St.  Rep.  835,  note; 
Richlands  Iron  Co.  v.  Elkins,  90  Va.  249. 

Washington.  —  McDonough  v.  Great  North- 
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merit,1  having  regard  to  the  character  of  the  services  required,  and  the  dangers 
that  a  reasonably  prudent  man  would  apprehend  under  the  circumstances  of 
each  particular  case.2  This  is  a  positive  duty  which  the  master  owes,  and  is 
not  one  of  the  perils  or  risks  assumed  by  a  servant  in  his  contract  of  employ- 
ment;3 and  the  servant  is  entitled  to  rely  on  the  assumption  that  the  master 
has  performed  the  duty,  imposed  on  him  by  law,  of  providing  a  reasonably 
safe  place  to  work.4 

If  the  Place  Is  Unsafe  Because  of  the  Nature  of  the  Work,  and  a  servant  suffers  injury 
in  consequence  thereof,  he  cannot  hold  the  master  liable,  provided  reasonable 
precautions  were  taken  by  the  master  to  avoid  injury.  The  risk  of  injury 
from  such  cause  is  one  of  the  risks  assumed  by  the  servant.5 

If  the  Place  Is  Obviously  Unsafe  so  as  to  charge  the  servant  with  knowledge 
thereof,  and  he  nevertheless  enters  on  the  work,  he  assumes  the  risk.6 

Work  Done  in  Place  Not  Provided  by  Master.  —  If  a  servant  working  in  a  place  not 
contemplated,  provided,  or  designated  by  the  master,  sustains  injury,  no 
matter  through  whose  negligence,  the  master  cannot  be  held  responsible  on 
the  ground  that  he  failed  to  furnish  a  safe  place  for  his  servant  to  work  in.7 

(2)  Applications  of  Rule  —  (a)  Buildings  or  Premises  Generally.  —  Where  the 
place  of  work  provided  by  the  master  is  a  building  or  other  structure,  he  must 
make  it  reasonably  safe  for  the  purpose,  so  as  not  to  subject  his  servants  to 
unnecessary  peril;  and  if  he  neglects  such  duty,  and  a  servant  is  injured  in 
consequence  thereof,  the  master  is  liable.8    Thus,  masters  have  been  held 


ern  R.  Co.,  15  Wash.  244;  Ogle  v.  Jones,  16 
Wash.  322;  Carlson  v.  Wilkeson  Coal,  etc., 
Co.,  19  Wash.  473;  Zintek  v.  Stiinson  Mill  Co., 
9  Wash.  395. 

West  Virginia.  — Graham  v.  Newburg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273. 

Wisconsin.  —  Nadau  v.  White  River  Lumber 
Co.,  76  Wis.  120,  20  Am.  St.  Rep.  29;  Stack- 
man  v.  Chicago,  eic,  R.  Co.,  80  Wis.  428; 
Bessex  v.  Chicago,  etc.,  R.  Co.,  45  Wis.  477; 
Kaspaii  v.  Marsh,  74  Wis.  562;  Sherman  v. 
Menominee  River  Lumber  Co.,  72  Wis.  122; 
Propsom  v.  Leatham,  80  Wis.  608;  Meier  v. 
Morgan,  82  Wis.  289;  Cadden  v.  American 
Steel  Barge  Co.,  88  Wis.  409. 

1.  Duty  to  Maintain  Place  in  Safe  Condition.  — 
Chicago,  etc.,  R.  Co.  v.  Garner,  78  111.  App. 
281;  Nail  v.  Louisville,  etc.,  R.  Co.,  129  Ind. 
260;  Racine  v.  New  York  Cent.,  eic,  R.  Co., 
70  Hun  (N.  Y.)  453;  Byrne  v.  Brooklyn  City 
R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  6  Misc. 
(N.  Y.)  441.  See  also  infra,  this  section,  d. 
Duty  to  Inspect  and  Repair  Place  of  Work, 
Machinery,  and  Appliances. 

2.  Care  Kequired  Commensurate  with  Character 
of  Service.  —  Union  Pac.  R.  Co.  v,  Jarvi,  (C.  C. 
A.)  53  Fed.  Rep.  67. 

Unsanitary  Conditions  —  Bacteria  Germinated 
from  Animal  Matter  in  Slaughter  House.  —  Hysell 
v.  Swift,  78  Mo.  App.  39. 

3.  Negligence  of  Master  Not  an  Assumed  P.isk. 
—  Stewart  v.  Philadelphia,  etc.,  R.  Co.,  8 
Houst.  (Del.)  450;  South  Florida  R.  Co.  v. 
Weese,  32  Fla.  212;  Henry  v.  Wabash  Wesiern 
R.  Co.,  109  Mo.  4S8;  Johnston  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  23  Oregon  94. 

4.  Servant  May  Assume  that  Master  Has  Per- 
formed Duty.  —  Mason,  etc.,  R.  Co.  v.  Yockey, 
(C.  C.  A.)  103  Fed.  Rep.  265;  Chicago,  etc.,  R. 
Co.  v.  Swett,  45  III.  197,  92  Am.  Dec.  206;  Ross 
v.  Shanley,  185  III.  390,  affirming  86  III.  App. 
144;  Olson  v.  Hanfo  d  Produce  Co.,  111  Iowa 
347;  St.  Louis,  etc.,  R.  Co.  v.  Irwin,  37  Kan. 
701,  1  Am.  St.  Rep.  266;  Boss.  v.  Northern  Pac. 
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R.  Co.,  2  N.  Dak.  128;  Vanesse  v.  Catsburg 
Coal  Co.,  159  Pa.  St.  403;  O'Brien  v.  Sullivan, 
195  Pa.  St.  474;  International,  etc.,  R.  Co.  v. 
Johnson,  23  Tex.  Civ.  App.  160. 

5.  Work  of  Such  Character  as  to  Bender  Place 
Dangerous  —  United  States. —  Kennedy  v.  Grace, 
etc.,  Co.,  92  Fed.  Rep.  116;  Armour  v.  Hahn, 
ill  U.  S.  313;  Minneapolis  v.  Lundin,  (C.  C. 
A.)  58  Fed.  Rep.  525;  Gulf,  etc.,  R.  Co.  v.  Jack- 
son, (C.  C.  A.)  65  Fed.  Rep.  48;  Finalyson  v. 
Utica  Min.,  etc.,  Co.,  67  Fed.  Rep.  507,  32  U. 
S.  App.  143. 

Delaware. — Diamond  State  Iron  Co.  v.  Giles, 
7  Houst.  (Del.)  556. 

Illinois.  —  Clark  v.  Liston,  54  111.  App.  578. 

Massachusetts.  —  Beique  v.  Hosmer,  169 
Mass.  541;  McCann  v.  Kennedy,  167  Mass.  23; 
Flynn  v.  Campbell,  160  Mass.  128. 

Michigan.  —  Petaja  v.  Aurora  Iron  Min.  Co., 
106  Mich.  463,  58  Am.  St.  Rep.  505. 

Missouri.  —  Fugler  v.  Bothe,  117  Mo.  475. 

New  York.  —  Mickee  v.  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.,  77  Hun  (N.  Y.)  559; 
Evans  v.  Vogt,  etc.,  Mfg.  Co.,  (Brooklyn  City 
Ct.  Gen.  T.)  5  Misc.  (N.  Y.)  330;  Moy  v.  Ocean 
Steamship  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12 
Misc.  (N.  Y.)  375. 

Oregon. — Carlson  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  21  Oregon  450. 

Pennsylvania.  —  Durst  v.  Carnegie  Steel  Co., 
173  Pa.  St.  165;  Walton  v.  Bryn  Mawr  Hotel 
Co.,  160  Pa.  St.  3. 

Washington. — Weideman  z/.Tacoma  R.,  etc., 
Co.,  7  Wash.  517. 

Wisconsin.  —  Porter  v.  Silver  Creek,  etc., 
Coal  Co.,  84  Wis.  424. 

See  also  infra,  this  section,  3.  Assumption  of 
Risks  by  Servant. 

6.  Place  Obviously  Unsafe.  —  See  infra,  this 
section,  3.  Assumption  of  Risks  by  Servant. 

7.  Keenan  v.  New  York, [etc.,  R.  Co.,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  34. 

8.  Buildings  and  Places  for  Work  Generally.  — 
Sansol  v.  Compagnie   Generale  Transatlan- 
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liable  for  injuries  to  their  servants  resulting  from  a  failure  to  light  their 
buildings  properly;  1  from  negligence  in  leaving  open  and  unprotected  hatch- 
ways, trapdoors,  etc.;2  and  from  a  failure  to  provide  proper  fire  escapes.3 
and  to  put  and  keep  in  a  safe  condition  the  floors,4  stairways,5  roofs,6  ceil- 
ings,7 and  the  walks  or  ways  about  the  premises.8 

(b)  Mines.  —  A  master  who  is  engaged  in  the  business  of  mining  is  bound  to 
use  reasonable  care  to  make  the  place  of  work  reasonably  safe.9  He  must, 
therefore,  use  reasonable  care  to  ventilate  the  mine  in  order  to  prevent  the 
accumulation  of  poisonous  and  explosive  gases.10  He  must  also  shore  up  and 
timber  the  shafts  and  galleries,  and  take  such  other  precautions  as  may  be 
reasonably  necessary  to  prevent  the  fall  of  rock,  earth,  etc.  ;11  and  he  must 


tique,  101  Fed.  Rep.  390;  W.  C.  De  Pauvv  Co. 
v.  Stubblefield,]i32  lnd.  182;  McCauley  v.  Nor- 
cross,  155  Mass.  584;  Harding  v.  Railway 
Transfer  Co.,  80  Minn.  504;  Saunders  v.  East- 
ern Hydraulic  Pressed  Brick  Co.,  63  N.  J.  L. 
554;  Cochran  v.  Sess,  49  N.  Y.  App.  Div.  223; 
Siedentop  v.  Buse,  21  N.  Y.  App.  Div.  592. 
See  also  cases  cited  in  subsequent  notes. 

Defective  Docks  and  Wharves.  —  Johnson  v. 
Bellingham  Bay  Imp.  Co.,  13  Wash.  455.  See 
also  Propsom  v.  Leatham,  80  Wis.  608;  Walker 
v.  McNeill,  17  Wash.  591;  Norfolk,  etc.,  R. 
Co.  v.  Gilman,  88  Va.  239;  Feltham  v.  Eng- 
land, 4  F.  &  F.  460. 

If  There  Are  Any  Holes  or  Excavations  on  the 
premises  about  or  over  which  the  servants  must 
pass  in  the  course  of  theiremploymentor  when 
going  to  or  from  their  work,  the  master  must 
take  reasonable  precautions  to  protect  his 
servants  from  injury  by  erecting  proper  bar- 
riers or  otherwise,  and  if  he  neglects  to  do  so 
he  will  be  liable  in  case  a  servant  is  injured 
by  reason  thereof.  Indiana  Pipe  Line,  etc., 
Co.  v.  Neusbaum,  21  lnd.  App.  361;  Lauter 
v.  Duckworth,  19  lnd.  App.  535;  Frye  v.  Bath 
Gas,  etc.,  Co.,  94  Me.  17.  See  also  Dieboldt 
v.  U.  S.  Baking  Co.,  72  Hun  (N.  Y.)  403. 

Failure  to  Erect  Barriers  Around  the  Pit  in  a 
Roundhouse  will  not  constitute  negligence 
where  such  barriers  would  seriously  interfere 
with  the  work  done  in  the  pit.  McDonnell  v. 
Illinois  Cent.  R.  Co.,  105  Iowa  459. 

1.  Buildings  and  Premises  Not  Properly  Lighted. 
—  The  Saratoga,  87  Fed.  Rep.  349;  H.  C. 
Akeley  Lumber  Co.  v.  Rauen.  (C.  C.  A.)  58 
Fed.  Rep.  668;  National  Syrup  Co  v.  Carlson, 
155  111.  210;  Sawyer  v.  Rumford  Falls  Paper 
Co.,  90  Me.  354,  60  Am.  St.  Rep.  260;  Irmer 
v.  St.  Louis  Brewing  Co.,  69  Mo.  App.  17; 
Haley  v.  Western  Transit  Co.,  76  Wis. 
344. 

2.  Unguarded  Hatchways,  etc. —  Davies  7'. 
Oceanic  Steamship  Co.,  89  Cal.  280;  Muncie 
Pulp  Co.  v.  Jones,  11  lnd.  App.  no;  Lauter 
v,  Duckworth,  19  lnd.  App.  535;  Indiana  Pipe 
Line,  etc.,  Co.  v.  Neusbaum,  21  lnd.  App.  361; 
McDonnell  v.  Illinois  Cent.  R.  Co.,  105  Iowa 
459- 

3.  Failure  to  Provide  Proper  Fire  Escapes.  — 

Johnson  v.  Steam  Gauge,  etc.,  Co.,  146  N.  Y. 
152,  affirming  72  Hun  (N.  Y.)  535.  See  gen- 
erally the  title  Fire  Escapes,  vol.  13,  p. 
82. 

4.  Unsafe  Floors.  —  Rafterv  v.  Central  Park, 
etc.,  R.  Co.,  (C.  PL  Gen.  T.)  14  Misc.  (N.  Y.) 
560;  Dillon  v.  Sixth  Ave.  R.  Co.,  48  N.  Y. 
Super.  Ct.  283;  Johnson  v.  Bellingham  Bay 
Imp.  Co.,  13  Wash.  455. 
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5.  Stairways.  —  Ferris  v.  Hernsheim,  51  La. 
Ann.  178. 

6.  Unsafe  Roofs.  —  Garety  v.  King,  9  N.  Y. 
App.  Div.  443;  Engstrom  v.  Ashland  Iron,  etc., 
Co.,  87  Wis.  167. 

Accumulations  of  Snow  and  Ice  upon  Shed.  — 
Where  a  master  causes  a  considerable  quantity 
of  snow  and  rubbish  to  be  thrown  upon  ashed, 
in  consequence  of  which  the  roof  falls  upon 
an  employee,  the  master  is  negligent  and  is 
liable  for  resulting  injury.  Johnson  v.  Ash- 
land First  Nat.  Bank,  79  Wis.  414,  24  Am.  St. 
Rep.  722. 

7.  Unsafe  Ceilings.  —  Siedentop  v.  Buse,  21 
N.  Y.  App.  Div.  592. 

8.  Defective  Walks  or  Ways.  —  U.  S.  Rolling 
Stock  Co.  v.  Weir,  96  Ala.  396;  Powers  v. 
Standard  Oil  Co.,  53  S.  Car.  358. 

9.  Duty  to  Make  Mine  Reasonably  Safe  Place  for 
Work.  —  Union  Pac.  R.  Co.  v.  Jarvi,  (C.  C.  A  ) 
53  Fed.  Rep.  65;  Linton  Coal,  etc.,  Co.  v.  Per- 
sons, 11  lnd.  App.  264;  Svvenson  v.  Mahopac 
Iron  Ore  Co.,  15  Daly  (N.  Y.)  319,  affirmed  117 
N.  Y.  637;  Pantzar  v.  Tilly  Foster  Iron  Min 
Co.,  99  N.  V.  368.  See  generally  the  title 
Mines  and  Mining,  post. 

Platform  for  Miners  to  Work  on.  —  Westland 
v.  Gold  Coin  Mines  Co.,  (C.  C.  A.)  101  Fed. 
Rep.  59. 

10.  Ventilation  and  Prevention  of  Accumulation 

of  Gases.  —  Muddy  V alley  Min.,  etc.,  Co.  v. 
Phillips,  39  111.  App.  376;  Mosgrove  v.  Zimble- 
man  Coal  Co.,  1 10  Iowa  169;  Godfrey  v.  Beatty- 
ville  Coal  Co.,  101  Ky.  339;  Lexington,  etc., 
Min.  Co.  v.  Stephens,  (Ky.  189S)  47  S.  W.  Rep. 
321;  Cerrillos  Coal  R.  Co.  v.  Deserant,  g  N. 
Mex.  49;  Knoxville  Iron  Co.  v.  Pace,  101  Tenn. 
476;  Hughes  v.  Oregon  Imp.  Co.,  20  Wash. 
294;  Graham  v.  Nevvburg  Orrel  Coal,  etc.,  Co., 
38  W.  Va.  273. 

11.  Preventing  Fall  of  Rock,  Earth,  etc.— Mel- 
lors  v.  Shaw,  7  Jur.  N.  S.  845,  g  W.  R.  748,  30 
L.  J.  Q.  B.  333;  Western  Coal,  etc.,  Co.  v. 
Ingraham,  (C.  C.  A.)  70  Fed.  Rep.  219;  Catlett 
v.  Young,  143  111.  74;  Consolidated  Coal  Co. 
v.  Scheiber,  J67  111.  539,  affirming  65  111.  App. 
304;  Consolidated  Coal  Co.  v.  Carson,  66  111. 
App.  434;  Consolidated  Coal  Co.  v.  Bokamp, 
181  111.  9,  affirming  75  111.  App.  605;  Hancock 
v.  Keene,  5  lnd.  App.  408;  Taylor  v.  Star 
Coal  Co.,  no  Iowa  40;  Cherckee,  etc.,  Coal, 
etc.,  Co.  v.  Britton,  3  Kar.  App.  292;  De- 
weese  v.  Meramec  Iron  Min.  Co.,  54  Mo.  App. 
476,  affirmed  128  Mo.  423;  Pantzar  v.  Tilly 
Foster  Iron  Min.  Co.,  99  N.  Y.  368;  Berg  v. 
Tilly  Foster  Min.  Co.,  18  N.  Y.  Wkly.  Dig. 
343;  McCall  v.  Witherbee,  21  N.  Y.  Wkly. 
Dig.  530,  affirmed  103  N.  Y.  654. 
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comply  with  all  statutory  requirements  in  regard  to  safety  appliances, 
signals,  etc.1  > 

(c)  Excavations,  Trenches,  Pits,  Sewers,  etc.  —  The  master  wh;>  employs  a  servant 
to  work  in  excavations  such  as  sewers,  trenches,  pits,  etc.,  is  bound  to  exercise 
reasonable  care  in  the  adoption  of  such  means  and  appliances  as  will  give 
reasonable  safety  and  protection  to  the  servants  in  his  employment.2 

(d)  Railroad  Track  and  Roadbed — aa.  In  General  —  (aa)  Statement  of  Rule.  —  A  railroad 
company  is  bound  to  observe  ordinary  and  reasonable  care  so  to  construct  its 
track  and  roadbed  that  they  will  be  reasonably  safe  for  its  employees,  and 
also  to  use  reasonable  care  to  keep  them  in  such  condition.  If  the  company 
fails  in  this  duty,  an  employee  injured  thereby  is  entitled  to  recover,  unles 
he  is  guilty  of  contributory  negligence  or  is  chargeable  with  assumption  of  risk.3 


1.  Statutory  Requirements  —  Safety  Appliances, 

—  Illinois  Fuel  Co.  v.  Parsons,  38  111.  App. 
182.  See  also  Myers  -•.  Hudson  Iron  Co.,  150 
Mass.  125,  15  Am.  St.  Rep.  176;  Com.  v.  Elk 
Hill  Coal,  etc  ,  Co.,  4  Lack.  Leg.  N.  (Pa.)  80. 

Signals.  —  Sangamon  Coal  Min.  Co.  v.  Wig- 
gerhaus,  122  111.  279. 

Lights  at  Top  of  Shaft.  —  Odin  Coal  Co.  v. 
Denman,  185  111.  413,  affirming  84  111.  App. 
1 90. 

As  to  the  Statutory  Requirements  in  General  for 
the  protection  of  miners,  see  the  title  Mines 
and  Mining,  post. 

2.  Reasonable  Care  in  Adopting  Safe  Appliances 
Necessary.  —  Fitzsimmons  v.-  Taunton,  160 
Mass.  223;  Connolly  v.  Waliham,  156  Mass. 
368;  Soyer  v.  Great  Falls  Water  Co.,  15  Mont. 
1;  Van  Steenburgh  v.  Thornton,  58  N.  J.  L. 
160;  Byrne  v.  Brooklyn  City  R.  Co.,  (Brooklyn 
City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  441;  Doyle  v. 
Baird,  15  Daly  (N.  Y.)  287;  Kranz  v.  Long 
Island  R.  Co.,  123  N.  Y.  1,  20  Am.  St.  Rep. 
716;  Norfolk,  etc.,  R.  Co.  v.  Ward,  90  Va.  687, 
44  Am.  St.  Rep.  945. 

Statutory  Provisions  —  What  Are  Ways,  Works, 
or  Machinery.  —  The  liability  of  a  bank  of 
earth,  not  belonging  to  the  employer,  but 
upon  which  his  men  are  at  work  for  the  pur- 
pose of  grading  his  land,  to  fall  when  under- 
mined if  not  shored  up,  is  not  a  defect  in  the 
"  ways,  works,  or  machinery  "  connected  with 
or  used  in  the  business  of  the  employer,  within 
the  meaning  of  the  statute  making  the  em- 
ployer liable  therefor.  The  statute  refers  only 
to  ways  and  works  of  a  permanent  character 
such  as  are  connected  with  or  used  in  the 
business  of  the  employer.  Lynch  v.  Allyn, 
160  Mass.  248. 

But  the  completed  part  of  a  tunnel  is  an 
"  appliance  "  or  "  means,"  within  such  a  stat- 
ute, in  respect  lo  the  unfinished  part  of  the 
tunnel.  Hariley  v.  California  Bridge,  etc., 
Co.,  127  Cal.  232. 

Injuries  Caused  by  Earth  Falling  into  Sewer.  — 
An  action  lies  for  injuries  causing  the  death 
of  an  employee  engaged  in  excavating  a  sewer, 
which  caved  in  by  reason  of  the  excavated 
earth  being  allowed  to  rest  too  near  the  edge, 
where  the  master  personally  superintended 
the  work  and  the  employee  did  not  have  equal 
means  of  knowledge  with  the  master  of  the 
dangerous  character  of  the  work.  Koosorow- 
ska  v.  Glasser,  (Buffalo  Super.  Ct.  Gen.  T.)  8 
N.  Y.  Supp.  197. 

8horing  TJp  Excavations.  —  The  master  is 
bound  to  provide  sufficient  materials  and  ap- 


pliances for  shoring  and  bracing  up  the  sides 
of  excavations  in  order  to  prevent  their  caving. 
Breen  v.  Field,  157  Mass.  277;  Fitzsimmons 
v.  Taunton,  160  Mass.  223;  Doyle  v.  Baird,  15 
Daly  (N.  Y.)  287;  Laporte  v.  Cook,  20  R  I.  261. 

The  use  and  application  of  the  materials 
furnished  forms  a  part  of  the  duty  of  the  serv- 
ants.   Dube  v.  Lewiston,  83  Me.  217. 

And  when  the  master  has  furnished  a  com- 
petent and  experienced  foreman  and  fellow 
servants,  and  suitable  and  sufficient  material, 
he  has  discharged  his  duty  lo  the  servants. 
Dube  v.  Lewiston,  83  Me.  211;  Floyd  v.  Sud- 
den, 134  Mass.  563:  McDermott  v.  Boston.  133 
Mass.  349;  Bergquist  v.  Minneapolis,  42  Minn. 
471;  Dwyer  v.  Hickler,  (Buffalo  Super.  Ct. 
Gen.  T.)  43  N.  Y.  St.  Rep.  221;  Rogers  v. 
Granger,  (R.  I.  189S)  41  Atl.  Rep.  1010. 

3.  Reasonable  Care  to  Provide  Safe  Track  Neces- 
sary—  United  States.  — Atchison,  etc..  R.  C  >. 
v.  Reesman,  60  Fed.  Rep.  370,  rg  U.  S.  App. 
596;  Atchison,  etc.,  R.  Co.  v.  Wilson,  48  FeJ. 
Rep.  57,  4  U.  S.  App.  25;  Union  Pac.  R.  Co. 
v.  O'Brien,  161  U.  S.  451;  Louisville,  etc.,  R. 
Co.  v.  Johnson,  (C.  C.  A.)  81  Fed.  Rep.  679; 
Patton ■  v.  Southern  R.  Co.,  82  Fed.  Rep.  979, 
42  U.  S.  App.  567;  Valley  R.  Co.  v.  Keegan, 
(C.  C.  A.)  87  Fed.  Rep.  849. 

Alabama.  —  Kansas  City,  etc.,  R.  Co.  v. 
Webb,  97  Ala..  157. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Eubanks,  48  Ark.  460,  3  Am.  St.  Rep.  245; 
St.  Louis,  etc.,  R.  Co.  v.  Jagerman,  55  Ark.  98; 
St.  Louis,  etc.,  R.  Co.  v.  Robbins,  57  Ark.  377. 

California.  —  Trask  v.  California  Southern 
R.  Co.,  63  Cal.  96;  Bowman  v.  White,  no 
Cal.  23. 

Colorado.  —  Colorado,  etc.,  R.  Co.  v.  Ogden, 
3  Colo.  499;  Colorado  Midland  R.  Co.  v.  Nay- 
Ion,  17  Colo.  501,  31  Am.  St.  Rep.  335;  Colo- 
rado Midland  R.  Co.  v.  O'Brien,  16  Colo.  219, 
4S  Am.  &  Eng.  R.  Cas.  235. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Kent,  87 
Ga.  402,  former  appeal  84  Ga.  351;  Central  R. 
Co.  v.  Mitchell,  63  Ga.  173,  1  Am.  &  Eng.  R. 
Cas.  145 ;  Central  R.  Co.  V.  De  Bray,  71  Ga.  406. 

Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v.  Morri;- 
sey,  177  111.  376;  Chicago,  etc.,  R.  Co.  v.  Dris- 
coll,  176  1,11.  330;  Illinois  Cent.  R.  Co.  v. 
Cozby,  174  111.  109;  St.  Louis  Bridge  Co.  v. 
Fellows,  52  111.  App.  504;  Illinois,  etc.,  R.  Co. 
v  Whalen,  19  111.  App.  116;  Chicago,  etc.,  R, 
Co.  v.  Kerr,  148  III.  605;  Chicago,  etc.  R.  Co. 
v.  Swetf,  45  111.  197,  92  Am.  Dec.  206;  Peoria, 
etc  .  R.  Co.  v.  Hardwick,  48  111.  App.  562. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
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His  right  of  recovery  is  the  same  whether  the  company  employing  him  origin- 
ally constructed  the  road,  or  purchased  or  leased  it,1  or  where  it  merely  has 
the  right  to  use  the  road  of  another  company  or  person  under  a  contract  with 
the  owner.2 


Klein,  n  Ind.  38;  Indianapolis,  etc.,  R.  Co.  v. 
Love,  10  Ind.  554;  Cleveland,  etc.,  R.  Co. 
v.  Sloan,  11  Ind.  App.  401;  Baltimore,  etc.,  R. 
Co.  v.  Rowan,  104  Ind.  88;  Louisville,  etc.,  R. 
Co.  v.  Wright,  115  Ind.  378,  7  Am.  St.  Rep. 
432;  Pennsylvania  Co.  v.  Sears,  136  Ind.  460. 

Iowa.  —  Warden  v.  Humeston,  etc.,  R.  Co., 
76  Iowa  310:  McKee  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  616;  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380;  Ford  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  179. 

Kansas.  — ■  Brown  v.  Atchison,  etc.,  R.  Co., 
31  Kan.  1,  15  Am.  &  Eng.  R.  Cas.  271,  former 
appeals  26  Kan.  443,  29  Kan.  186. 

Louisiana.  —  McFee  v.  Vicksburg,  etc,  R. 
Co.,  42  La.  Ann.  790. 

Massachusetts.  — Snow  v.  Housatonic  R.  Co., 
8  Allen  (Mass.)  441,85  Am.  Dec.  720;  Gustafsen 
v.  Washburn,  etc.,  Mfg.  Co.,  153  Mass.  468; 
Sweat  v.  Boston,  etc.,  R.  Co.,  156  Mass.  284. 

Michigan.  —  Eastman  v.  Lake  Shore,  etc.,  R. 
Co.,  101  Mich.  597;  Ragon  v.  Toledo,  etc.,  R. 
Co.,  91  Mich.  379. 

Minnesota.  —  Gates  v.  Southern  Minnesota 
R.  Co.,  2S  Minn,  no,  2  Am.  &  Eng.  R.  Cas. 
237;  Rosenbaum  v.  St.  Paul,  etc.,  R.  Co.,  38 
Minn.  173,  8  Am.  St.  Rep.  653,  34  Am.  &  Eng. 
R.  Cas.  274. 

Mississippi.  —  Howd  v.  Mississippi  Cent.  R. 
Co.,  50  Miss.  178.  See  also  New  Orleans,  etc., 
R.  Co.  v.  Hughes,  49  Miss.  258. 

Missouri.  —  Dickson  v.  Omaha,  etc.,  R.  Co, 
124  Mo.  140,  46  Am.  St.  Rep.  429;  Stoher  v. 
St.  Louis,  etc.,  R  Co.,  105  Mo.  192;  Burnes  v. 
Kansas  City,  etc.,  R.  Co.,  129  Mo.  41;  Swadley 
v.  Missouri  Pac.  R.  Co.,  118  Mo.  26S,  40  Am. 
St.  Rep.  366;  Flynn  v.  Kansas  City,  etc.,  R. 
Co.,  78  Mo.  195,  47  Am.  Rep.  99;  Hollenbeck 
v.  Missouri  Pac.  R.  Co.,  141  Mo.  97;  Devlin  v. 
Wabash,  etc.,  R.  Co.,  87  Mo.  545;  Gorham  v. 
Kansas  City,  etc.,  R.  Co.,  113  Mo.  408;  Burdict 
v.  Missouri  Pac.  R.  Co.,  123  Mo.  221;  Williams 
v.  St.  Louis,  etc.,  R.  Co.,  123  Mo  573. 

Nebraska.  — Chicago,  etc.,  R.  Co.  v.  Oyster, 
58  Neb.  1. 

New  York.  —  Filbert  v.  Delaware,  etc., 
Canal  Co.,  56  N.  Y.  Super.  Ct.  170;  Harr  v. 
New  York  Cent.,  etc.,  R.  Co.,  (Supm.  Ct.  Gen. 
T.)  13  N.  Y.  St.  Rep.  227;  Pidgeon  v.  Long 
Island  R.  Co.,  87  Hun  (N.  Y.)  43,  affirmed  152 
N.  Y.  652;  Mulvaneyz'.  Brooklyn  City  R.  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  425; 
Hines  v.  New  York  Cent.,  etc.,  R.  Co.,  78  Hun 
(N.  Y.)  239. 

North  Carolina.  —  Wright  v.  Southern  R. 
Co.,  123  N.  Car.  280. 

North  Dakota.  —  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  Dak.  128. 

Ohio  — Toledo,  etc.,  R.  Co.  v.  Frick,  14 
Ohio  Cir.  Ct.  453,  8  Ohio  Cir.  Dec.  28. 

Oregon.  —  Miller  v.  Southern  Pac.  Co.,  20 
Oregon  285,  48  Am.  &  Eng.  R.  Cas.  294;  Well- 
man  v.  Oregon  Short  Line,  etc.,  R.  Co.,  21 
Oregon  530. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Gurley,  12  Lea  (Term.)  46;  Chesapeake,  etc., 
R.  Co.  v.  Higgins,  85  Tenn.  620. 


Texas.  —  Houston,  etc.,  R.  Co.  v.  Dunham, 
49  Tex.  181;  Galveston,  etc.,  R.  Co.  v.  Ford, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  77;  Gal- 
veston, etc.,  R.  Co.  v.  Smith,  (Tex.  Civ. 
App.  1900)  57  S.  W.  Rep.  999:  Missouri  Pac. 
R.  Co.  v.  Jones,  75  Tex.  151,  16  Am.  St.  Rep. 
879;  Southern  Pac.  R.  Co.  v.  Aylward,  79 
Tex.  675;  Trinity,  etc.,  R.  Co.  v.  Lane,  79 
Tex.  643;  Gulf,  etc.,  R.  Co.  v.  Johnson,  1  Tex. 
Civ.  App.  103;  Galveston,  etc.,  R.  Co.  v.  Cros- 
kell,  6  Tex.  Civ.  App.  160;  Texas,  etc;.  R.  Co. 
v.  Guy,  (Tex.  Civ.  A  pp.  1893)  23  S.  W.  Rep.  633; 
Galveston,  etc.,  R.  Co.  v.  Goodwin,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  1007;  Galveston, 
etc.,  R.  Co.  v.  Norris,  (Tex.  Civ.  App.  1894)  29 
S.  W.  Rep.  950:  San  Antonio,  etc.,  R.  Co.  v. 
Gillum,  (Tex.  Civ.  App.  1895)30  S.  W.  Rep. 
697;  New  York,  etc.,  R.  Co.  v.  Green,  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  812;  Houston, 
etc.,  R.  Co.  v.  Oram,  49  Tex.  341;  Texas,  etc., 
R.  Co.  7).  Hohn,  1  Tex.  Civ.  App.  36;  Hous- 
ton, etc.,  R.  Co.  v.  McNamara,  59  Tex.  255; 
Texas,  etc.,  R.  Co.  v.  Kenna, '(Tex.  Civ.  App. 
1899)  52  S.  W.  Rep.  555;  San  Antonio,  etc.,  R. 
Co.  v.  Parr,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  861:  Gulf,  etc.,  R.  Co.  v.  Donnelly,  70 
Tex.  371,  8  Am.  St.  Rep.  608;  Galveston,  etc., 
R.  Co.  v.  Daniels,  1  Tex.  Civ.  App.  695;  Mis- 
souri Pac.  R.  Co.  v.  Bond,  2  Tex.  Civ.  App. 
104;  Fi.  Worth,  etc.,  R.  Co.  v.  Wilson,  3  Tex. 
Civ.  App.  583. 

Vermont.  —  Davis  v.  Central  Vermont  R. 
Co.,  55  Vt.  84,  45  Am.  Rep.  590. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Gilman, 
88  Va.  239. 

Washington.  —  Walker  v.  McNeill,  17  Wash. 

West  Virginia.  —  Riley  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145;  Cooper  v. 
Pittsburgh,  etc.,  R.  Co.,  24  W.  Va.  37. 

Wisconsin.  —  Crouse  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  196;  Hennesey  v.  Chicago,  etc..  R. 
Co.,  99  Wis.  109;  Suter  v.  Park,  etc..  Lumber 
Co.,  90  Wis.  118;  McGowan  v.  Chicago,  etc., 
R.  Co.,  91  Wis.  147. 

Safety  of  Employees  to  Be  Considered  in  Con- 
structing Tracks.  —  Pahlan  v.  Detroit,  etc.,  R. 
Co.,  122  Mich.  232. 

Road  Operated  by  a  Receiver.  —  The  rule 
stated  in  the  text  applies  when  the  road  is 
operated  by  a  receiver.  Texas,  etc.,  R.  Co.  v. 
Geiger,  79  Tex.  13. 

The  Servant  Is  Entitled  to  Assume  that  the 
master  has  used  reasonable  care  in  construct- 
ing and  maintaining  in  a  safe  condition  his 
track  and  roadbed.  Taylor,  etc.,  R.  Co.  v. 
Taylor,  79  Tex.  104,  23  Am.  St.  Rep.  316. 

1.  St.  Louis,  etc.,  R.  Co.  v.  Weaver,  35  Kan. 
412,  57  Am.  Rep.  176. 

2.  Use  of  Tracks  Belonging  to  Another  Com- 
pany.—  Smith  v.  Memphis,  etc.,  R.  Co.,  18 
Fed.  Rep.  304;  Wisconsin  Cent.  R.  Co.  v. 
Ross,  142  111.  9,  34  Am.  St.  Rep.  49,  affirming 
43  111.  App.  454;  Little  Rock,  etc.,  R.  Co.  v. 
Cagle,  53  Ark.  347,  44  Am.  &  Eng.  R.  Cas. 
536;  Stetler  v.  Chicago,  etc.,  R.  Co.,  46  Wis. 
497,  21  Am.  R.  Rep.  402. 
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Track  Used  for  Construction  Purposes.  —  Even  though  a  portion  of  a  track  has  but 
recently  been  completed  and  has  been  operated  only  for  construction  pur- 
poses, the  company  is  still  bound  to  use  reasonable  care  to  put  the  roadbed 
in  such  condition  that  its  employees  engaged  in  running  trains  may  use  it 
with  safety  to  themselves  and  to  their  co-employees.1 

(bb)  Limitations  of  Rule —  Only  Reasonable  Care  Necessary.  —  A  railroad  company  is 
only  bound  to  exercise  reasonable  and  ordinary  care  to  make  its  track  safe 
for  the  uses  to  which  it  is  put,  and  does  not  insure  it.2  There  is  no  guaranty 
of  absolute  safety  under  all  circumstances.3  Ordinary  care  does  not  requiie 
that  every  possible  contingency  must  be  anticipated  and  guarded  against,  but 
only  such  contingencies  as  are  likely  to  occur.4 

What  is  Reasonable  Care  in  furnishing  employees  with  a  safe  track  depends  on 
the  surroundings  and  the  dangers  to  be  fairly  apprehended  and  encountered 
in  the  use  of  the  track.5 

Proximate  Cause.  —  Although  the  master  has  failed  in  his  duty  to  provide  a 
reasonably  safe  track  and  roadbed,  he  will  not  be  liable  for  injuries  sustained 
by  an  employee  unless  the  defect  resulting  from  his  negligence  was  the 
proximate  cause  of  the  injur}'.6 

(cc)  Applications  of  Rule.  —  In  applying  the  rule  that  the  tracks  and  roadbed 
must  be  made  reasonably  safe  for  the  employees,  railroad  companies  have 
been  held  liable  where  employees  were  injured  because  of  defects  in  the 
cross-ties,7  rails,8  platforms,9  and  turntables;  10  because,  at  switching  points, 
the  tracks  were  not  ballasted,11  or  because  there  were  holes  between  the 


1.  Road  Used  Only  for  Construction  Purposes. — 
Gulf,  etc.,  R.  Co.  v.  Redeker,  67  Tex.  181. 

2.  See  supra,  this  division  of  this  section, 
Railroad  Track  and  Roadbed — In  General  — 
Statement  of  Rule. 

3.  No  Guaranty  of  Absolute  Safety.  —  Union 
Pac.  R.  Co.  v.  O'Brien.,  161  U.  S.  457;  Devlin 
v.  Wabash,  etc.,  R.  Co.,  87  Mo.  545. 

4.  Master  Not  Required  to  Anticipate  Every  Con- 
tingency.—  McKee  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  6t6. 

5.  Reasonable  Care  Dependent  on  Dangers  to  Be 
Apprehended.  —  Patton  v.  Southern  R.  Co.,  (C. 
C.  A.)  82  Fed.  Rep.  979;  Devlin  v.  Wabash, 
etc.,  R.  Co..  87  Mo.  545,  28  Am.  &  Eng.  R. 
Cas.  524;  Williams  v.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  316. 

6.  Negligence  Proximate  Cause.  —  Western, 
etc.,  R.  Co.  v.  Esslinger,  95  Ga.  734;  Kuhns  v. 
Wisconsin,  etc.,  R.  Co.,  70  Iowa  561. 

And  see  generally  the  titles  Damages,  vol. 
8,  p.  561  et  seq.;  NEGLIGENCE. 

7.  Defective  Cross-ties.  —  Where  a  railroad 
company  negligently  allows  one  of  the  ties  in 
a  track  in  its  railroad  yard  to  become  split  so 
that  a  servant  without  any  knowledge  thereof 
has  his  foot  caught  in  the  cleft  and  is  run  over 
and  killed  while  in  the  discharge  of  his  duties, 
the  company  will  be  liable.  Pennsylvania  Co. 
v.  Brush,  130  ]nd.  347. 

Rotten  Cross-ties  —  r>jraiiment  of  Train.  — 
Wright  v.  Southern  R.  Co.,  123  N.  Car.  280; 
Louisville,  etc.,  R.  Co.  v.  Victory,  (Ky.  1898)  47 
S.  W.  Rep.  440;  Houston,  etc.,  R.  Co.  v.  Mc- 
Namara,  59  Tex.  255;  Gulf,  etc.,  R.  Co.  v. 
Donnelly,  70  Tex.  371,  8  Am.  St.  Rep.  608; 
Gulf,  etc.,  R.  Co.  v.  Pettis,  69  Tex.  689. 

8.  Defective  Rails. — The  master  is  responsible 
for  an  injury  resulting  from  a  displaced  rail  on 
a  road  on  which  the  servant  is  employed, 
which  displacement  the  master  ought  to  have 
been  aware  of,  and  the  servant  has  a  right  to 
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rely  upon  the  discharge  of  duty  by  the  master) 
Duggan  v.  Third  Ave.  R.  Co.,  (C.  PI.  Gen.  T. 
9  Misc.  (N.  Y.)  158. 

Failure  to  Spike.  —  Where  a  servant  sustains 
injuries  from  derailment  of  a  car  caused  by 
the  failure  to  spike  or  fasten  the  rails  properly, 
he  is  entitled  to  recover.  Suter  v.  Park,  etc., 
Lumber  Co.,  90  Wis.  118.  See  Colorado  Mid- 
land R.  Co,  v.  Naylon,  17  Colo.  501,  31  Am. 
St.  Rep.  335;  Texas  Pac.  R.  Co.  v.  Johnson, 
76  Tex.  421,  18  Am.  St.  Rep.  60,  to  the  same 
effect. 

9.  Defective  Platforms.  —  Sweat  v.  Boston, 
etc.,  R.  Co.,  156  Mass.  284. 

10.  Turntables. — Whatever  may  be  the  char- 
acter and  capacity  of  a  turntable,  if  it  is 
capable  of  doing  the  service  required  without 
danger  to  those  servants  who  are  obliged  to  be 
present  and  engaged  in  or  about  it,  this  is 
sufficient.  East  Tennessee,  etc.,  R.  Co.  v. 
Toppins,  10  Lea  (Tenn.)  58,  11  Am.  &  Eng.  R. 
Cas.  222.  If  it  appears  that  a  turntable  is  not 
well  adapted  to  turn  large  engines,  and  that 
this  renders  the  operation  dangerous,  it  is  the 
duty  of  the  company  to  make  such  changes  as 
will  render  the  handling  of  large  engines 
reasonably  safe.  Lake  Shore,  etc.,  R.  Co.  v. 
Fitzpatrick,  31  Ohio  St.  479. 

11.  Unballasted  Tracks.  —  Lake  Erie,  etc.,  R. 
Co.  v.  Morrissey,  177  111.  376;  San  Antonio, 
etc.,  R.  Co.  v.  Gillum,  (Tex.  Civ.  App.  1S95) 
30  S.  W.  Rep.  697. 

The  fact  that  the  company's  system  of  bal- 
lasting, which  left  an  open  space  under  the 
railroad,  was  the  system  in  general  use,  is  no 
defense  to  an  action  for  injuries  to  a  servant 
engaged  in  coupling  cars,  whose  foot  was 
caught  under  the  rail,  unless  the  system  ren- 
dered the  track  reasonably  safe  for  employees. 
Lake  Erie,  etc.,  R.  Co.  v.  Morrissey,  177  111. 
376. 

But  see  Finnell  v.  Delaware,  etc.,  R.  Co., 
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cross-ties,1  so  as  to  make  it  unsafe  for  employees  to  go  on  the  tracks  for  the 
purpose  of  coupling  cars,  etc. ;  because  the  tracks  were  laid  too  close 
together,  so  that  insufficient  space  was  left  between  trains  passing  each 
other;3  and  because  of  the  defective  condition  of  semaphores.3 

bb.  Obstructions  On  or  Near  Track.  —  It  is  the  duty  of  a  railroad  company  to 
use  reasonable  care  to  prevent  obstructions  on  or  near  its  tracks  which  render 
the  operation  of  the  trains  thereon  dangerous  to  its  employees,  and  if,  in 
consequence  of  its  neglect  of  that  duty,  an  employee  is  injured,  the  company 
will  be  liable  for  the  injury.  This  principle  has  been  applied  in  cases  where 
the  injuries  were  caused  by  placing  structures  and  erections  of  various  sorts, 
such  as  sheds,  telegraph  poles,  fences,  cattle  chutes,  etc.,  too  near  the  tracks;4 


129  N.  Y.  669,  42  N.  Y.  St.  Rep.  354,  where  it 
was  held  that  as  railroad  tracks  were  not  bal- 
lasted for  the  purpose  of  making  them  safe  for 
brakemen  to  walk  upon,  but  for  the  purpose 
of  making  them  firm  and  safe  for  the  passage 
of  trains,  the  company  was  not  liable  for  in- 
juries sustained  by  a  brakeman  by  reason  of 
its  failure  to  ballast  a  branch  track  for  the 
purpose  of  storing  cars  and  making  up  trains. 
See  also  infra,  this  section  and  subdivision, 
Side  Tracks. 

1.  Holes  Between  Ties.  —  Gulf,  etc.,  R.  Co.  v. 
Redeker,  67  Tex.  181;  San  Antonio,  etc.,  R. 
Co.  v.  Parr,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  861;  St.  Louis,  etc.,  R.  Co.  v.  Robbins, 

57  Ark.  377.  But  compare  Ragon  v.  Toledo, 
etc.,  R.  Co.,  97  Mich  265,  37  Am.  St.  Rep.  336; 
Illinois  Cent.  R.  Co.  v.  Cozby,  174  111.  109, 
affirming  6q  111.  App.  256;  Toledo,  etc.,  R.  Co. 
v.  Frick,  14  Ohio  Cir.  Ct.  453,  8  Ohio  Cir. 
D:c.  28;  Kerrigan  v.  Pennsylvania  R.  Co.,  194 
Pa.  St.  98. 

2.  Tracks  Laid  Too  Close  Together.  —  Pennsyl- 
vania Co.  v.  McCormack,  131  Ind.  250;  Mul- 
vaney  v.  Brooklyn  City  R.  Co.,  (Brooklvn  City 
Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  425;  Vorhees  v. 
Lake  Shore,  etc.,  R.  Co.,  193  Pa.  St.  115. 

3.  Defective  Semaphores.  —  Welty  v.  Lake 
Superior  R.  Terminal  Co.,  100  Wis.  128.  See 
also  Whalen  v.  Michigan  Cent.  R.  Co.,  114 
Mich.  512. 

4.  Structures  Placed  Dangerously  Near  Tracks 

—  United  States.  — ■  Central  Trust  Co.  v.  East 
Tennessee,  etc.,  R.  Co.,  73  Fed.  Rep.  661; 
Wood  v.  Louisville,  etc.,  R.  Co.,  88  Fed. 
Rep.  44. 

Alabama.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Thompson,  94  Ala.  636. 

Dakota.  —  Boss  v.  Northern  Pac.  R  Co.,  5 
Dak.  308. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Gregory, 

58  III.  272;  Chicago,  etc.,  R.  Co.  v.  Russell, 
91  III.  298,  33  Ain.  Rep.  54;  Illinois  Cent.  R. 
Co.  v.  Welch,  52  111.  183,  4  Am.  Rep.  593; 
Illinois,  etc.,  R.  Co.  v.  Whalen,  19  111.  App. 
116. 

Iowa. —  Bryce  v.  Chicago,  etc,  R.  Co.,  103 
Iowa  665;  Allen  v.  Burlington,  etc.,  R.  Co.,  57 
Iowa  623,  5  Am.  &  Eng.  R.  Cas.  620;  Kearns 
v.  Chicago,  etc.  R.  Co.,  66  Iowa  599;  Gould 
v.  Chicago,  etc.,  R.  Co.,  66  Iowa  590;  Ford  v. 
Chicago,  etc.,  R.  Co.,  91  Iowa  179;  Keist  v. 
Chicago  Great  Western  R.  Co.,  no  Iowa  32. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Michaels,  57  Kan.  474. 

Kentucky.  —  Nance  v.  Newport  News,  etc., 
R.  Co.,  (Ky.  1891)  17  S.  W.  Rep.  570;  Hughes 
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v.  Louisville,  etc.,  R.  Co.,  (Ky.  1898)  48  S.  W. 
Rep.  671. 

Louisiana.  —  Erslew  v.  New  Orleans,  etc., 
R.  Co.,  49  La.  Ann.  86. 

Maine.  —  Nugent  v.  Boston,  etc.,  R.  Co.,  80 
Me.  62,  6  Am.  St.  Rep.  161. 

Maryland.  —  Pikesville,  etc.,  R.  Co.  v.  Slate, 
88  Md.  563. 

Massachusetts.  —  Holden  v.  Fitchburg  R.  Co., 
129  Mass.  268,  37  Am.  Rep.  343. 

Michigan. — Sweet  v.  Michigan  Cent.  R.  Co., 
87  Mich.  559. 

Minnesota.  —  Flanders  v.  Chicago,  etc.,  R. 
Co.,  51  Minn.  193;  Johnson  v.  St.  Paul,  etc., 
R.  Co.,  43  Minn.  53. 

Missouri.  —  Murphy  v.  Wabash  R.  Co.,  115 
Mo.  in. 

New  York.  —  Fredenburg  v.  Northern  Cent. 
R.  Co.,  114  N.  Y.  582,  11  Am.  St.  Rep.  697; 
Benthin  v.  New  York  Cent.,  etc.,  R.  Co.,  24  N. 
Y.  ApD.  Div.  303;  Sisco  v.  Lehigh,  etc.,  R.  Co., 
75  Hun  (N.  Y.)  582. 

Oregon.  —  Johnston  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  23  Oregon  94. 

Rhode  Island.  —  Whipple  v.  New  York,  etc., 
R.  Co.,  19  R.  I.  587,  61  Am.  St.  Rep.  796. 

South  Dakota.  —  Gates  v.  Chicago,  etc.,  R. 
Co.,  2  S.  Dak.  422. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Graves, 
(Tex.  Civ.  App.  1893)  21  S.  W.  Rep.  606; 
Texas,  etc.,  R.  Co.  v.  Hohn,  I  Tex.  Civ.  App. 
36;  Texas,  etc.,  R.  Co.  v.  Taylor,  (Tex.  Civ. 
App.  1899)  53  S.  W.  Rep.  362;  Gulf,  etc.,  R. 
Co.  v.  Delaney,  22  Tex.  Civ.  App.  427;  Bonner 
v.  Lanone,  80  Tex.  117. 

Utah.  —  Pidcock  v.  Union  Pac.  R.  Co.,  5 
Utah  612. 

Wisconsin.  —  Kelleher  v.  Milwaukee,  etc., 
R.  Co.,  80  Wis.  584. 

Question  for  Jury.  —  In  the  following  cases  it 
was  held  a  question  lor  the  jury  to  determine 
whether  the  company  was  guilty  of  negligence 
in  maintaining  structures  near  the  track  by 
which  an  employee  was  injured.  Sweet  v. 
Michigan  Cent.  R.  Co.,  87  Mich.  559;  Southern 
Kansas  R.  Co.  v.  Michaels,  57  Kan.  474;  Flan- 
ders v.  Chicago,  etc.,  R.  Co.,  51  Minn.  193; 
Coif  v.  Chicago,  etc.,  R.  Co.,  87  Wis.  273. 

Company  Held  Free  from  Negligence.  —  In  the 
following  cases  the  company  has  been  held 
free  from  -negligence  in  maintaining  structures 
near  its  tracks  by  which  an  employee  was  in- 
jured. Davis  v.  Columbia,  etc.,  R.  Co.,  21  S. 
Car.  105;  Wilson  v.  Louisville,  etc.,  R.  Co.,  85 
Ala.  269;  Henderson  v.  Coons,  31  111.  App.  75; 
New  York,  etc.,  R.  Co.  v.  Ostman,  146  Ind. 
452;  Slate  Creek  Iron  Co.  v.  Hall,  (Ky.  1889) 
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or  by  leaving  movable  objects  on  the 
ous  to  employees  while  operating  the 
lation  of  ice,  snow,  ashes,  etc.a 

ce.  Side  Tracks.  —  As  to  employees, 
construct  and  keep  such  side  tracks 

12  S.  W.  Rep.  579.  See  also  Perigo  v.  Chi- 
cago, etc.,  R.  Co.,  55  Iowa  326. 

1.  Things  Left  On  or  Near  Tracks  —  Eocks, 
Stamps,  Timber,  etc.  —  Alabama.  —  Georgia  Pac. 
R.  Co.  v.  Davis,  92  Ala.  300,  25  Am.  St.  Rep. 
47;  Kansas  City,  etc.,  R.  Co.  v.  Burton,  97 
Ala.  24.0;  Louisville,  etc.,  R.  Co.  v.  Bouldin, 
121  Ala.  197. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v.  Voss, 
(Ark.  1892)  18  S.  W.  Rep.  172. 

Colorado.  —  Wilsons.  Denver,  etc.,  R.  Co.,  7 
Colo.  101,  15  Am.  &  Eng.  R.  Cas.  192. 

Georgia.  —  Central  R.  Co,  v.  De  Bray,  71  Ga. 
406. 

Kentucky.  —  Kentucky  Cent.  R.  Co.  v.  Ryle, 
(Ky.  1892)  18  S.  W.  Rep.  938;  Linck  v.  Louis- 
ville, etc.,  R.  Co.,  (Ky.  1899)  54  S.  W.  Rep.  184. 

Massachusetts.  — ■  Babcock  v.  Old  Colony  R. 
Co.,  150  Mass.  467. 

Missouri.  —  Hall  v.  Missouri  Pac.  R.  Co.,  74. 
Mo.  298,  8  Am.&  Eng.  R.  Cas.  106. 

Texas.  —  Southern  Pac.  R.  Co.  v.  Markey, 
(Tex.  1892)  19  S.  W.  Rep.  392;  Texas,  etc.,  R. 
Co.  v.  Echols.  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  1087,  Galveston,  etc.,  R.  Co.  v.  Pitts, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  255. 

West  Virginia.  —  Riley  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145. 

Wisconsin.  —  Hulehan  v.  Green  Bay,  etc.,  R. 
Co  ,  58  Wis.  319,  12  Am.  &  Eng.  R.  Cas.  208; 
Bessex  v.  Chicago,  etc.,  R.  Co.,  45  Wis.  477. 

Standing  Tree  Near  Roadbed.  —  If  a  railroad 
company  neglects  to  cut  down  a  standing  tree 
that  may,  on  account  of  its  nearness  to  the 
railroad  track,  be  in  danger  when  falling  of 
obstructing  the  road,  and  injury  thereby  re- 
sults to  an  employee,  the  company  is  liable 
in  damages  on  account  of  its  negligence, 
although  the  tree  was  standing  on  the  land  of 
another.  Texas,  etc.,  R.  Co.  v.  Vallie,  60  Tex. 
4S1. 

2.  Ice,  Snow,  Ashes,  etc.,  On  or  Near  Track.  — 
Southerland  v.  Northern  Pac.  R.  Co.,  43  Fed. 
Rep  646;  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  3S0;  McFall  v.  Iowa  Cent.  R.  Co.,  96 
Iowa  723;  Kansas  City,  etc.,  R.  Co.  v.  Kier,  41 
Kan.  66r,  13  Am.  St.  Rep.  311;  Fifield  v.  North- 
ern R.  Co.,  42  N.  H.  225;  St.  Louis,  etc.,  R. 
Co.  v.  Doyle,  (Tex.  Civ.  App.  1894)  25  S.  VV. 
Rep.  461;  Campbell  v.  Ellsworth,  (Tex.  1892) 
20  S.  VV.  Rep.  120;  McClarney  v.  Chicago,  etc., 
R.  Co.,  80  Wis.  277;  Kennedy  v.  Lake  Superior 
Terminal,  etc.,  R.  Co.,  93  Wis.  32.  See  Fay  v. 
Chicago,  etc.,  R.  Co.,  72  Minn.  192;  Rifley  v. 
Minneapolis,  etc.,  R.  Co.,  72  Minn.  469;  Welch 
v.  New  Vork  Cent.,  etc.,  R.  Co.,  63  Hun  (N. 
Y.)  625,  17  N.  Y.  Supp.  342. 

Ice  or  Snow  On  or  Near  Tracks. —  No  negli- 
gence can  be  imputed  to  a  company  in  allow- 
ing snowbanks  at  the  side  of  the  track,  such  as 
are  caused  by  the  usual  and  proper  operation 
of  a  snowplow.  Dowell  v.  Burlington,  etc.,  R. 
Co.,  62  Iowa  629;  Brown  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  652.  So  it  has  been  held  that 
there  is  no  negligence  in  omitting  to  clear 


tracks,  or  so  near  them  as  to  be  danger- 
trains;1  or  by  permitting  the  accumu- 

railroad  companies  are  only  required  to 
as  are  in  general  use.3    A  company,  it 

away  the  snow  from  the  ground  alongside  the 
track,  even  in  the  neighborhood  of  depot  plat- 
forms. Piquegno  v.  Chicago,  etc.,  R.  Co.,  52 
Mich.  40,  50  Am.  Rep.  243.  But  this  de<  ision 
seems  to  be  directly  contrary  to  the  rule  staled 
in  the  text,  and  to  a  later  decision  in  the  same 
state,  in  which  it  was  held  that  where  a  brake- 
man  while  attempting  to  couple  cars  slipped 
upon  a  snowbank  of  which  he  had  no  knou  1- 
edge,  formed  along  a  side  track  by  shoveling 
snow  from  the  siding,  no  space  being  cleared 
along  the  rail,  he  might  recover.  Cregg  v. 
Chicago,  etc.,  R.  Co.,  91  Mich.  624. 

3.  Tracks  Such  as  Are  in  General  Use  Sufficient. 
—  Atchison,  etc.,  R.  Co.  v.  Alsdurf,  47  111. 
App.  200;  Chicago,  etc.,  R.  Co.  v.  Driscoll, 
176  111.  330;  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  61,  31  Am.  &  Eng.  R.  Cas.  249. 

Failure  to  Use  Stop-blocks.  —  Negligence  can- 
not be  predicated  on  the  failure  of  a  railroad 
company  to  use  stop-blocks  or  other  means  for 
blocking  cars  on  a  side  track.  Twitchell  v. 
Grand  Trunk  R.  Co.,  39  Fed.  Rep.  419;  Chi- 
cago, etc.,  R.  Co.  v.  Driscoll,  176  111.  330. 

Failure  to  Ballast  Side  Track.  —  Failure  of  a 
railroad  company  to  ballast  a  side  track  used 
for  storing  cars  and  making  up  trains  is  not  a 
breach  of  duty  which  it  owes  to  its  employees. 
Finnell  v.  Delaware,  etc.,  R.  Co.,  129  N.  Y. 
669,  42  N.  Y.  St.  Rep.  354;  Ragon  v.  Toledo, 
etc.,  R.  Co.,  91  Mich,  379.  The  risks  of  injury 
from  an  unballasted  side  track  are  said  to  be 
one  of  the  ordinary  hazards  of  the  employment 
which  the  employee  assumes.  Batterson  v. 
Chicago,  etc.,  R.  Co.,  53  Mich.  125. 

Sharp  Curves.  —  The  discretion  of  a  railroad 
company  as  to  the  sharpness  of  curves  it  shall 
use  in  its  freight  depots  and  yards,  where  the 
safety  of  passengers  and  the  public  is  not  in- 
volved,'cannot  be  interfered  with  by  the  courts 
in  determining  the  company's  obligation  to  its 
employees.  Tuttle  v.  Detroit,  etc.,  R.  Co., 
122  U.  S.  189. 

Worn  Eails.  —  Where  it  is  customary  for  a 
railroad  company  to  use  worn  rails  for  side 
tracks,  and  the  employee  knows  this,  he 
assumes  the  risk  of  injury  caused  thereby. 
Michigan  Cent.  R.  Co.  v.  Austin,  40  Mich.  247. 

Excavations  on  Side  Track.  —  Railroad  com- 
panies owe  it  to  their  employees  to  protect 
them  from  unnecessary  and  dangerous  pit- 
falls, and  unusual  conditions,  and  a  da  n  get  ous 
excavation  in  the  bed  of  a  side  track  Is  not 
necessarily  a  risk  which  the}'  assume.  Ragon 
v.  Toledo,  etc.,  R.  Co.,  91  Mich.  379. 

Spaces  Between  Ties.  —  Where  the  tracks  in  a 
switch  yard  are  in  a  dangerous  condition  be- 
cause of  spaces  between  the  ties,  and  an  em- 
ployee is  injured  thereby,  not  having  knowl- 
edge of  the  condition  of  the  track,  a  recovery 
will  be  warranted.  Illinois  Cent.  R.  Co.  v. 
Sanders,  166  111.  270,  reversing  66  111.  App. 
43Q- 

Rails  Laid  Without  Fish-plates.  —  Where  a 
brakeman  was  injured  by  the  running  of  a 
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seems,  cannot  be  held  to  the  same  degree  of  care,  so  far  as  its  employees  are 
concerned,  in  maintaining  side  tracks,  as  in  maintaining  main  tracks,1 

dd.  Switches.  —  A  railroad  company  is  bound  to  use  reasonable  care  to  fur- 
nish switches  free  from  defects  and  to  maintain  them  in  that  condition.* 
This,  however,  is  the  extent  of  its  obligation.  It  is  not  liable  for  injuries 
caused  by  a  defect  in  a  switch  when  there  was  no  negligence  in  procuring  the 
switch,  and  when  the  most  careful  inspection  would  not  have  disclosed  any 
defect.3 

Switch  Locks.  —  It  has  been  held  to  be  the  duty  of  a  railroad  company  to 
furnish  its  switches  with  locks,  and  the  court  intimated  that  care  should  be 
used  to  furnish  a  lock  that  could  not  be  readily  opened  by  any  person  other 
than  those  authorized  to  do  so.4  In  another  decision,  however,  it  was  said 
that  whether  a  lock  or  proper  fastening  is  such  a  component  part  of  the  switch 
as  that  the  failure  to  provide  it  renders  the  company  liable  for  injuries  result- 
ing therefrom  would  depend  upon  the  proof,  though  it  was  also  said  that 
ordinarily  the  neglect  to  provide  locks  would  be  regarded,  at  least,  as  jointly 
contributing  to  the  result.5  Where  the  road  is  in  course  of  construction, 
neglect  of  duty  cannot  be  predicated  on  the  failure  to  provide  switch  locks, 
it  appearing  that  it  is  not  customary  with  railroads  to  furnish  locks  while  the 
construction  is  in  progress.6 

Lights.  —  It  has  been  held  that  a  failure  to  provide  switches  with  lights  is 
not  negligence  on  the  part  of  the  company,  as  between  it  and  its  employees, 
unless  it  was  the  common  and  uniform  practice  to  provide  them,  so  that  switch- 
men might  expect  them.7 

Target  Signals.  — -  It  has  been  held  that  a  railroad  company  is  not  bound  to 
furnish  a  switch  with  target  signals.8 

Misplaced  Switches.  —  A  railroad  company  is  not  liable  for  an  accident  to  an 
employee  caused  by  an  open  suitch,  whether  the  switch  has  been  opened  by 
a  stranger  9  or  by  an  employee.10  A  switch  which  is  negligently  or  maliciously 
misplaced  is  not  a  defect  in  the  track  or  appliances.11 

Rombough  v.  Balch,  27  Ont.  App.  32. 

7.  Necessity  of  Lighting  Switches.  —  Grant  v. 
Union  Pac.  R.  Co.,  45  Fed.  Rep.  673.  See  also 
Town  v.  Michigan  Cent.  R.  Co.,  84  Mich.  214. 
But  see  Chicago,  etc.,  R.  Co.  v.  Hause,  71  111. 
App.  147,  which  seems  to  be  in  conflict  with 
the  above  holding. 

8.  Target  Switches.  —  Sailers  v.  Delaware, 
etc..  Canal  Co.,  3  Hun  (N.  Y.)  33S. 

Location  of  Signal  Target.  —  Negligence  can- 
not be  predicated  on  the  fact  that  a  signal  tar- 
get is  so  located  that  it  may  be  obstructed  from 
view  by  cars  on  the  side  track,  instead  of  being 
placed  on  the  opposite  side  of  the  main  track, 
it  not  appearing  that  there  is  any  uniform  rule 
as  to  which  side  of  the  main  track  the  target 
shall  be  put  on.  Gratlis  7,.  Kansas  City,  etc., 
R.  Co.,  153  Mo.  380. 

9.  Misplaced  Switches  —  Opened  by  Stranger.  — 
Bennett  v.  Long  Island  R.  Co.,  21  N.  Y.  App 
Div.  25;  Coleman  v.  Wilmington,  etc.,  R.  Co., 
25  S.  Car.  446,  60  Am.  Rep.  516. 

10.  Opened  by  Employee.  —  Donnelly  w.  New 
York,  etc.,  R.  Co.,  3  N.  Y.  App.  Div.  40S; 
Piper  v.  New  York  Cent.,  etc.,  R.  Co.,  1 
Thomp.  <fcC.  (N.  Y.)2go,  affirmed  sCli.  Y.  630; 
Ponton  v.  Wilmington,  etc.,  R.  Co.,  6  Jones  L 
(51  N.  Car.)  245;  Pleasants  v.  Raleigh,  etc., 
Air  Line  R.  Co.,  121  N.  Car.  492,  61  Am.  St. 
Rep.  674, 

11.  Not  a  Defect  in  Track  or  Appliances.  — 

Pleasants  v.  Raleigh,  etc.,  Air  Line  R.  Co., 
121  N.  Car.  492,  61  Am.  St.  Rep.  674. 
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loaded  freight  car  upon  a  siding  where  the  rails 
were  laid  down  without  fish-plates,  the  ques- 
tion of  negligence  was  properly  one  for  the 
jury.  McCombs  v.  Pittsburgh,  etc.,  R.  Co., 
130  Pa.  St.  182. 

1.  Degree  of  Care  Necessary.  —  O'Donnell  v. 
Duluth,  etc.,  R.  Co,  89  Mich.  174;  Michigan 
Cent.  R.  Co.  v.  Austin,  40  Mich.  250.  See  also 
Barrett  v.  Great  Northern  R.  Co.,  75  Minn. 
"3- 

2.  Duty  of  Railroad  Company  in  Regard  to 
Switches,  —  Coleman  v.  Wilmington,  etc.,  R. 
Co.,  25  S.  Car.  446,  60  Am.  Rep.  516. 

Switch  Located  on  a  Grade  at  Curve  in  Track.  — 

International,  etc.,  R.  Co.  v.  Johnson,  23  Tex. 
Civ.  App.  160. 

3.  Extent  of  Obligation.  —  Mary  Lee  Coal,  etc., 
Co.  v.  Cham  bliss,  97  Ala.  171;  Brooke  v.  Chi- 
cago, etc.,  R.  Co.,  81  Iowa  504;  King  v.  Bos- 
ton,  §tc,  R.  Corp.,  9  Cush.  (Mass  )  112;  Ladd 
v.  New  Bedford  R.  Co.,  119  Mass.  412,  20  Am. 
Rep.  331. 

4.  Duty  to  Furnish  Switches  with  Locks,  — 

Coleman  v.  Wilmington,  etc.,  R.  Co.,  25  S. 
Car.  446,  60  Am.  Rep.  516. 

Railroad  companies  may  not  presume  that 
trespassers  will  not  meddle  with  the  switches. 
International,  etc.,  R.  Co.  v.  Johnson,  23  Tex. 
Civ.  App.  160. 

5.  Birmingham  R.,  etc.,  Co.  v.  Allen,  99  Ala. 
359- 

6.  Bennett  v.  Long  Island  R.  Co.,  163  N.  Y. 
I,  rewrsitzg  21  N.  Y.  App.  Div.  25.    Bui  see 


Master's  Liability  for 


MASTER  AND  SERVANT.    Personal  Injuries  to  Servant. 


ee.  Blocking  Frogs,  Guard  Rails,  and  Switches  —  (ad)  Duty  of  Master  in  Absence  of 
Statutory  Requirements.  —  According  to  the  wcll-scttlcd  doctrine  that  a  master  is 
not  bound  to  furnish  his  workmen  with  the  safest  machinery  and  appliances, 
nor  to  provide  the  best  methods  for  their  operation,1  it  is  generally  held  that 
the  failure  of  a  railroad  company  to  block  its  frogs,  guard  rails,  and  switches 
is  not  negligence,  in  the  absence  of  any  statute  requiring  it  so  to  do,2  though 
some  cases  hold  that  whether  or  not  the  company  is  negligent  in  failing  to 
use  these  blocks  is  a  question  for  the  jury.3 

(bb)  Duty  of  Master  under  Statutory  Requirements.  —  In  a  number  of  jurisdictions 

railroad  companies  are  required  by  statute  to  block  the  frogs,  guard  rails,  and 
switches  on  their  tracks/1  and  a  noncompliance  with  the  statutes  will  be  con- 
sidered such  negligence  as  will  render  the  company  liable  for  an  injury  to  an 
employee  caused  thereby,  without  negligence  on  the  part  of  the  employee.5 
The  Statutory  Duty  Cannot  Be  Delegated,  and  the  person  or  persons  to  whom  it  is 
intrusted  stand  in  the  place  of  the  railroad  company,  and  their  neglect  is  its 
neglect.6 

//.  Fencing  Tracks.  — Independently  of  Statutory  Provisions  it  is  generally  held  that 
a  railroad  company,  in  the  performance  of  its  duty  to  provide  a  safe  track,  is 
under  no  obligation  to  its  employees  to  fence  its  tracks  in  order  to  prevent 
collisions  with  cattle  straying  thereon.7 


1.  See  infra,  this  section,  c.  Duty  to  Provide 
and  Maintain  Safe  Machinery  and  Appliances. 

2.  Necessity  of  Using  Blocks.  —  Southern  Pac. 
R.  Co.  v.  Seley,  152  U.  S.  145,  reversing  Seley 
v.  Southern  Pac.  R.  Co.,  6  Utah  319;  Chicago, 
etc.,  R.  Co.  v.  Smith,  18  111.  App.  119;  Chi- 
cago, etc.,  R.  Co.  v.  Lonergan,  118  111.  41. 
See  also  Lake  Shore,  etc.,  R.  Co.  v.  McCor- 
mick,  74  Ind.  440,  5  Am.  &  Eng.  R.  Cas.  474; 
McGinnis  v.  Canada  Southern  Bridge  Co.,  49 
Mich.  466,  8  Am.  &  Eng.  R.  Cas.  135;  Hewitt 
v.  Flint,  etc.,  R.  Co.,  67  Mich.  61;  Monkhouse 
v.  Grand  Trunk  R.  Co.,  8  Ont.  App.  638.  See 
also  the  title  Coupling  Cars  (Injuries  by), 
vol  7,  pp.  1032,  1059. 

3.  Negligence  a  Question  for  Jury.  —  Coates  v. 
Burlington,  etc.,  R.  Co.,  62  Iowa  491;  Huhn 
v.  Missouri  Pac.  R.  Co.,  92  Mo.  440;  Hamilton 
v.  Rich  Hill  Coal  Min.  Co.,  108  Mo.  364; 
Missouri  Pac.  R.  Co.  v.  Lewis,  24  Neb.  848; 
Holum  z>.  Chicago,  etc.,  R.  Co.,  80  Wis.  299. 

Defective  Blocking.  —  If  a  railroad  company 
undertakes  to  block  its  frogs,  but  allows  them 
to  become  defective,  it  is  liable  to  a  switchman 
who  is  injured  thereby,  though  it  would  not 
have  been  liable  had  it  not  assumed  to  block 
the  frogs.  Hunt  v.  Kane,  (C.  C.  A.)  100  Fed. 
Rep.  256. 

Injuries  Sustained  by  Arm  Catching  in  Guardrail. 

—  As  blocking  is  intended  only  to  prevent  the 
feel  from  being  caught,  an  employee  whose 
arm  is  caught  in  a  guard  rail,  and  who  sus- 
tains injuries  thereby,  cannot  recover  because 
the  guard  rail  was  not  blocked.  Rutledge  v. 
Missouri  Pac.  R.  Co.,  no  Mo.  312. 

4.  Blocking  Required  by  Statute.  —  See  the 
various  local  statutes  on  the  subject,  and  the 
cases  cited  in  the  notes  immediately  following. 

5.  Noncompliance  with  Statutes  Held  Negli- 
gence.—  Grand  v.  Michigan  Cent.  R.  Co.,  83 
Mich.  564,  48  Am.  &  Eng.  R.  Cas.  383;  Ash- 
man v.  Flint,  etc.,  R.  Co.,  go  Mich.  567,  53 
Am.  &  Eng.  R.  Cas.  80;  Pittsburg,  etc.,  R. 
Co.  v.  Burroughs,  6  Ohio  N.  P.  37,  9  Ohio 
Dec.  324;  Le  May  v.  Canadian  Pac.  R.  Co.,  17 
Ont.  App.  293,  affirmed  18  Ont.  314. 

go  C.  of  L. — 5 


Who  Are  Employees  Within  Statute.  —  Atkyn 
v.  Wabash,  etc.,  R.  Co.,  41  Fed.  Rep.  193,  23 
Ohio  L.  J.  151. 

The  statutory  duty  is  not  sufficiently  com- 
plied with  by  adopting  a  method  which  the 
use  of  the  road  renders  ineffectual  within  a 
few  days.  Eastman  v.  Lake  Shore,  etc.,  R. 
Co.,  101  Mich.  597. 

Contributory  Negligence.  —  A  statute  which 
requires  every  railroad  company  to  erect  and 
maintain  guards  or  blocks  at  every  frog,  and 
provides  that  the  company  shall  be  liable  lor 
all  damages  sustained  by  reason  of  its  failure 
to  do  so,  whether  the  person  injured  is  an 
agent  or  servant  of  the  company  or  not,  and 
notwithstandirg  such  failure  may  occur 
through  the  negligence  of  any  oiher  agent  or 
servant  thereof,  does  not  take  away  the  de- 
fense of  contributory  negligence.  Holum  v. 
Chicago,  etc.,  R.  Co.,  80  Wis.  299. 

Injury  to  Employee  of  Another  Company.  —  If 
an  employee  of  a  railroad  company  is  injured 
by  having  his  foot  caught  in  a  frog  in  the 
track  of  another  company,  while  engaged  in 
delivering  a  car  to  the  latler  upon  its  tracks, 
in  the  regular  course  of  business  between  the 
two  corporations,  it  is  a  question  for  the  jury, 
in  an  action  against  the  last-named  corpora- 
tion for  the  injury,  whether  the  defendant  was 
negligent  in  leaving  the  frog  unblocked,  there 
being  evidence  that  the  defendant  had  assumed 
the  duty  of  blocking  all  the  frogs  and  keeping 
them  blocked  for  the  safety  of  its  own  em- 
ployees, in  accordance  with  the  statutory  re- 
quirements. Turner  v.  Boston,  etc.,  R.  Co., 
158  Mass.  26T. 

Proximate  Cause.  —  Noncompliance  with  the 
statute  will  not  give  a  cause  of  action  if  the 
injury  complained  of  would  have  occurred  if 
the  statute  had  been  complied  with.  Atkyn 
v.  Wabash  R.  Co.,  41  Fed.  Rep.  193. 

6.  Delegation  of  Duty.  —  Ashman  v.  Flint, 
etc.,  R.  Co.,  90  Mich.  567,  53  Am.  &  Eng.  R. 
Cas.  80. 

7.  No  Duty  to  Fence  at  Common  Law.  —  Cowan 
v.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  43;  New- 
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Statutory  Provisions.  —  In  a  number  of  jurisdictions  there  are  statutes,  varying 
somewhat  in  phraseology,  which  require  railroad  companies  to  fence  their 
tracks.  Whether  or  not  under  these  statutes  a  failure  to  comply  therewith  is 
a  breach  of  duty  to  the  company's  employees,  rendering  the  former  liable  for 
injuries  to  the  latter  caused  by  the  failure  to  fence,  is  a  question  about  which 
there  is  some  diversity  of  opinion.  The  phraseology  of  the  statutes  accounts 
in  some  measure,  but  not  altogether,  for  the  diversity  of  the  conclusions 
of  the  courts.  Where  the  statute  requires  the  company  to  fence  its  track 
for  the  purpose  of  protecting  against  injury  to  "  persons,"  or  provides  that  in 
the  absence  of  fences  the  company  "shall  be  liable  for  all  damages  done," 
there  cannot  be  any  doubt  that  a  noncompliance  with  this  requirement  is  a 
breach  of  the  duty  which  the  company  owes  its  employees,  and  an  employee 
injured  in  consequence  of  such  noncompliance  is  entitled  to  recover  in  the 
absence  of  contributory  negligence  on  his  part.1  Even  where  the  statute 
merely  provides  for  the  recovery  of  damages  for  the  killing  or  injuring  of 
cattle  which  have  strayed  upon  the  tracks  because  of  the  want  of  a  sufficient 
fence,  it  does  not  follow  that  a  servant  injured  because  of  a  neglect  of  this 
statutory  duty  cannot  recover  for  his  injuries.  The  weight  of  authority  is  to 
the  effect  that  statutes  of  this  character  are  not  solely  for  the  benefit  of  those 
whose  stock  might  otherwise  stray  upon  the  track  and  be  injured,  but  are  also 
for  the  benefit  of  the  employees  of  the  company,  and  that  if  any  injury  results 
to  an  employee  by  reason  of  stock  straying  upon  the  track  because  of  the 
failure  to  fence  or  because  of  fences  insufficiently  maintained,  the  company 
is  liable  for  such  injury.2 

Contributory  Negligence.  —  It  has  been  held  that  a  statute  which  provided  that 
until  fences  should  be  made,  as  required  by  law,  the  company  "shall  be  liable 
for  all  damages  done  "  to  persons  on  the  track,  caused  by  the  want  of  such 
fences,  imposed  an  absolute  liability  for  injuries,  which  excluded  the  defense 
of  contributory  negligence,  and  that  such  statute  was  within  the  police  power 
and  constitutional.3 

gg.  Culverts  and  Other  Instrumentalities  for  Drainage.  —  A  railroad  company 
in  discharging  its  duty  of  providing  a  reasonably  safe  track  and  roadbed  for 
its  employees  is  bound  to  exercise  the  care  which  the  exigencies  reasonably 
demand  in  furnishing  sufficient  culverts  or  other  instrumentalities  for  the 
escape  of  water  collected  and  accumulated  by  its  embankments  and  excava- 
tions.4   The  measure  of  duty  which  a  railroad  owes  to  its  employees  in  this 

som  v.  Kimball,  42  U.  S.  App.  282;  Sweeney  N.  Y.  468,  42  Am.  &  Eng.  R.  Cas.  580  [revers. 

v.  Central  Pac.  R.  Co.,  57  Cal.  15;  Paiton  v.  ing  55  N.  Y.  Super.  Ct.  502,  and  disapproving 

Central  Iowa  R.  Co.,  73  Iowa  306.    Contra,  Langlois  v.  Buffalo,  etc.,  R.  Co.,  19  Barb.  (N. 

dictum  in  Donnegan  v.  Erhardt,  119  N.  Y.468,  Y.)  364];  Dickson  v.  Omaha,  etc.,  R.  Co.,  124 

42  Am.  &  Eng.  R.  Cas.  580,  in  which  it  was  Mo.  140,  46  Am.  St.  Rep.  429;  Goodrich  v. 

said  that  independently  of  statute  a  jury  may  Kansas  City,  etc.,  R.  Co.,  152  Mo.  222;  Atchison, 

find  that  it  is  the  duty  of  a  railroad  company  etc.  R.  Co.  v.  Reesman,  (C.  C.  A.)  60  Fed.  Rep. 

to  fence  its   track.    See  generally  the  title  370.    Compare  Newsom  v.  Norfolk,  etc.,  R.  Co., 

Fences,  vol.  12,  p.  106 1.  81  Fed.  Rep.  133;  Newsom  v.  Kimball,  42  U. 

Assuming  to  Fence  the  Track  will  render  the  S.  App.  282.    See  also  the  title  Fences,  vol. 

company  liable  forinjuries  caused  by  allowing  12,  p.  1067,  note  par.  Injury  to  Employees. 

a  fence  to  become  out  of  repair,  though  the  3.  Statutes  Held  to  Exclude  Defense  of  Contribu- 

company  would  not  have  been  liable  if  it  had  tory  Negligence.  —  Quackenbush  v.  Wisconsin, 

built  no  fences.    Quill  v.  Houston,  etc.,  R.  etc.,  R.  Co.,  62  Wis.  411.     But  see  contra, 

Co  ,  93  Tex.  616.  Fleming  v.  St.  Paul,  etc.,  R  Co.,  27  Minn.  112. 

1.  Statutory  Provisions  —  Injury  to  "  Persons."  4.  Reasonable  Care  in  Constructing  and  Main- 
—  Hayes  v.  Michigan  Cent.  R.  Co.,  111  U.  S.  taining  Culverts  Necessary —  United  States. — 
228.  Union  Pac.  R.  Co.  v.  O'Brien,  i6r  U.  S.  451. 

"All  Damages."  —  Quackenbush  v.  Wiscon-  Iowa. — Scagel  v.  Chicago,  etc.,  R.  Co.,  83 

sin,  etc.,  R.  Co  ,  62  Wis.  411.  Iowa  380 

2.  Statutes  Making  Company  Liable  for  Injury  Minnesota.  —  Gates  v.  Southern  Minnesota 
to  Stock  — Effect.  —  Terre  Haute,  etc..  R.  Co.  R.  Co.,  28  Minn,  no,  2  Am.  &  Eng.  R.  Cas. 
v.  Williams,  172  111.  379  [affirming  69  111.  App.  237. 

392,  and  disapproving  Wabash  R.  Co.  v.  Brown,  Missouri.  —  Stoher  v.  St.  Louis,  etc.,  R.  Co., 

5  111.  App.  59°];  Donnegan  v.  Erhardt,  119  105  Mo.  192. 

66  Volume  XX. 


Master's  Liability  for  MASTER  AND  SERVANT.    Personal  Injuries  to  Servant. 


respect  is  to  furnish  such  culverts  or  other  instrumentalities  for  drainage  as 
will  enable  the  track  and  roadbed  to  withstand  such  ordinary  storms  as  may 
be  reasonably  anticipated.  It  cannot  be  required  to  provide  against  extraordi- 
nary storms  and  floods  which  could  not  have  been  reasonably  anticipated.1 

hh.  Bridges  —  (aa)  In  General.  — &  railroad  company  owes  to  its  employees  the 
duty  to  use  reasonable  care  in  the  construction  and  maintenance  of  its  bridges, 
and  if  it  fails  to  construct  and  maintain  them  so  that  they  will  be  safe  for 
employees  who  are  required  to  work  on  them,  and  for  the  passage  of  trains, 
the  company  is  guilty  of  negligence.3 

Limit  as  to  Degree  of  Care  Necessary.  — ■  A  railroad  company  is  only  bound  to  use 
ordinary  care  in  the  construction  of  its  bridges  and  in  keeping  them  in  repair, 


Texas,  —  Galveston,  etc.,  R.  Co.  v.  Norris, 
(Tex.  Civ.  App.  1894)  29  S.  W.  Rep.  950; 
Bonner  v.  Mayfield,  82  Tex.  234;  Bonner  v. 
Wingate,  78  Tex.  333;  Houston,  etc.,  R.  Co. 
v.  Parksr,  50  Tex.  344. 

Vermont.  —  Davis  v.  Central  Vermont  R. 
Co.,  55  Vt.  84,  45  Am.  Rep.  590. 

1.  Only  Ordinary  Storms  and  Floods  to  Be  Pro- 
vided Aganst  —  England.  —  Blyth  v.  Birming- 
ham Waterworks,  11  Exch.  781. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Kent,  87 
Ga.  402. 

Minnesota.  —  Gates  v.  Southern  Minnesota 
R,  Co.,  28  Minn,  no,  2  Am.  &  Eng.  R.  Cas. 

237. 

Missouri.  —  McPherson  v.  St.  Louis,  etc., 
R.  Co.,  97  Mo.  253;  Stoher  v.  St.  Louis,  etc., 
R.  Co  ,  105  Mo.  192. 

Tex  rs.  —  Houston,  etc.,  R.  Co.  v.  Parker, 
50  Tex.  330;  Houston,  etc.,  R.  Co.  v.  Fowler, 
56  Tex.  452;  International,  etc.,  R.  Co.  v. 
Halloren,  53  Tex.  47,  37  Am.  Rep,  744. 

Virginia.  —  Binns  v.  Richmond,  etc.,  R.  Co., 
88  Va.  891. 

See  also  the  title  Floods,  vol.  13,  p.  720. 
And  see  generally  the  title  Act  of  God,  vol. 
i,  p.  5S4. 

Flood  Increased  by  Breaking  of  Dam.  —  In  an 

action  for  injuries  caused  by  the  giving  way 
of  a  culvert  under  a  passing  train,  during  a 
rain  storm,  it  being  shown  that  the  construc- 
tion of  the  culvert  was  defective,  evidence  that 
the  flood  of  water  upon  the  culvert  was  in- 
creased by  the  giving  way  of  a  dam  above  it, 
and  that  this  contributed  to  the  breaking  of 
the  culvert,  does  not  prevent  a  recovery  for 
the  injuries.  Bonner  v.  Wingate,  78  Tex.  333. 
To  the  same  effect  see  Bonner  v.  Mayfield,  82 
Tex.  234. 

2.  Bridges  —  Reasonable  Care  in  Construction 
and  Maintenance  Necessary  —  United  States. — 
Woods  v.  Lindvall,  (C.  C.  A.)  48  Fed.  Rep.  62. 

California.  —  Rodgers  v.  Central  Pac.  R. 
Co.,  67  Cal.  607. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Fo  .vler.  154  Ind.  682. 

Kansas.--^.  Louis,  etc.,  R.  Co.  v.  Irwin, 
37  Kan.  701,  1  Am.  St.  Rep.  266. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Shwsll,  (Ky.  1892)  18  S.  W.  Rep.  944. 

Massachusetts.  —  Elmer  v.  Locke,  135  Mass. 
575-  . 

Missouri.  —  BoA'en  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  268. 

New  Jersey.  —  Harrison  v.  Central  R.  Co., 
31  N.  J.  L.  293. 

North  Carolina.  —  Bolden  v.  Southern  R. 
Co.,  123  N.  Car.  614. 


Ohio.  —  Groff  v.  Cincinnati,  etc.,  R.  Co.,  I 
Cine.  Super.  Ct.  264;  New  York,  etc.,  R.  Co.  v. 
Ellis,  13  Ohio  Cir.  Ct.  704,  6  Ohio  Cir.  Dec. 
304. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Daniels, 
1  Tex.  Civ.  App.  695;  Taylor,  etc.,  R.  Co.  v. 
Taylor,  79  Tex.  104,  23  Am.  St.  Rep.  316. 

Vermont.  —  Morrisey  v.  Hughes,  65  Vt.  553. 

Washington.  —  Bateman  v.  Peninsulat  R. 
Co.,  20  Wash.  133. 

A  railroad  company  cannot  be  required  to 
remove  a  bridge  which  is  without  fault  in  its 
plan  or  defect  in  its  structure,  while  in  good  re- 
pair and  safe  for  the  passage  of  trains,  simply 
because  some  engineer  pronounces  it  not  as 
good  and  convenient  as  some  other  kind. 
Illick  v.  Flint,  etc.,  R.  Co.,  67  Mich.  632. 

Roads  in  Course  of  Construction.  —  A  railway 
company  is  responsible  in  damages  for  an  ac- 
cident to  one  of  its  engineers  caused  by  an  im- 
perfect and  unsafe  bridge,  notwithstanding  the 
road  was  in  course  of  construction  and  not 
open  for  traffic  or  travel.  Although  while  a  road 
is  being  constructed  bridges  are  not  required 
to  be  as  perfect  as  when  finished  for  traffic  and 
travel,  they  must  be  sufficient  not  to  endanger 
needlessly  the  lives  and  limbs  of  the  em  ployees. 
Van  Amburg  v.  Vicksburg,  etc.,  R.  Co.,  37  La. 
Ann.  650. 

Where  a  Company  Buys  a  Railroad  Already 
Constructed,  including  a  bridge  which  is  obvi- 
ously defective,  and  continues  its  use  without 
attempting  to  make  the  bridge  safe,  whereby 
an  employee  is  injured,  the  company  is  liable 
though  the  bridge  had  been  used  without  acci- 
dent for  several  years  before  the  purchase. 
Vosburgh  v.  Lake  Shore,  etc.,  R.  Co.,  94  N.  Y. 
374,  46  Am.  Rep.  148,  15  Am.  &  Eng.  R.  Cas. 
249. 

Duty  of  Inspection  Aftor  Severe  Storms.  —  Con- 
Ion  v.  Oregon  Short  Line  R.  Co.,  23  Oregon 
499;  Knahlla  v.  Oregon  Short  Line,  etc.,  R. 
Co.,  21  Oregon  136;  St.  Louis,  etc.,  R.  Co.  v. 
George,  85  Tex.  150.  And  see  generally  infra, 
this  section,  d.  Duty  to  Inspect  and  Repair  Place 
of  Work,  Machinery ,  and  Appliances. 

Evidence  —  Pieces  of  Timbers.  —  In  an  action 
against  a  railroad  company  for  injuries  caused 
by  the  falling  of  a  bridge,  it  is  not  proper  to 
admit  in  evidence  pieces  of  the  piling  on  which 
the  bridge  rested,  and  which  remained  stand- 
ing, taken  therefrom  ten  months  after  the  acci- 
dent, to  show  whether  ihe  timber  was  decayed 
or  not,  although  such  pieces  would  be  admis- 
sible to  show  whether  the  timbers  of  the  bridge 
resting  on  the  piling  were  bolted  or  spiked 
thereto.  Mann  v.  Sioux  City,  etc.,  R.  Co., 
46  Iowa  637. 
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and  having  exercised  this  degree  of  care  it  is  not  liable  for  injuries  to  employ- 
ees through  defects  in  one  of  its  bridges.1  It  is  not  bound  to  anticipate  or 
guard  against  every  possible  danger,  but  only  such  as  are  likely  to  occur.3 

(bb)  Covered  and  Overhead  Bridges  —  aaa.  Height  of  Bridges.  —  The  rule   generally  laid 

down  is  that  when  it  becomes  necessary  for  a  railroad  company  to  span  its 
tracks  with  a  bridge,  it  is  its  duty,  if  reasonably  practicable,  to  place  the 
structure  at  such  an  elevation  that  persons  standing  upright  on  the  top  of  the 
cars  can  pass  under  it  unharmed;  3  and  the  rule  is  the  same  in  regard  to  cov- 
ered bridges  carrying  the  railroad  tracks  over  highways,  streams,  etc.4  The 
circumstances,  however,  may  be  such  that  this  mode  of  construction  is  not 
practicable  or  even  possible,  in  which  event  it  is  held  that  it  is  not  negligence 
to  construct  the  bridge  so  that  it  will  extend  below  the  line  of  absolute 
safety;5  but  another  duty  then  rests  on  the  company,  namely,  to  give  seme 
warning  or  instruction  to  employees  in  regard  to  the  danger.6  While  the 
rule  as  stated  above  is  sustained  by  reason  as  well  as  by  authority,  it  has  been 
said  that  low  bridges  are  among  the  risks  assumed  by  railroad  employees, 
and  that  it  is  not  the  duty  of  the  railroad  company  to  make  the  bridges  of 
height  sufficient  for  employees  standing  upright  on  the  cars  to  pass  under 
without  danger,  or  to  warn  employees  of  the  danger  to  be  apprehended  from 
low  bridges.7 

Assumption  of  Risk.  —  If  an  employee  has  been  instructed  as  to  the  condition 
of  the  bridges  over  the  road,  or  is  otherwise  chargeable  with  knowledge  that 
some  of  them  extend  below  the  line  of  absolute  safety,  and  he  afterwards 
remains  in  the  service,  he  thereby  assumes  the  risk.8 


1.  What  Degree  of  Care  Sufficient.  —  Galveston, 
etc.,  R.  Co.  v.  Daniels,  I  Tex.  Civ.  App.  695; 
Harrison  v.  Central  R.  Co.,  31  N.  J.  L.  300; 
Carney  v.  Caraquet  R.  Co.,  29  N.  Bruns.  425; 
Faulkner  v.  Erie  R.  Co.,  49  Barb.  (N.  Y.) 
324- 

2.  Not  Bound  to  Anticipate  Every  Possible  Dan- 
ger. —  Koontz  v.  Chicago,  etc.,  R.  Co.,  65  Iowa 
224,  54  Am.  Rep.  5  (in  which  it  was  held  that 
a  railroad  company  was  not  liable  for  the 
death  of  a  brakeman  whose  train  was  stopped 
at  night  on  a  bridge  which  was  being  repaired, 
and  who  fell  through  and  was  killed);  Carney 
v.  Caraquet  R.  Co.,  29  N.  Bruns.  425. 

3.  Duty  as  to  Construction  of  Overhead  Bridges 
Stated.  —  Louisville,  etc.,  R.  Co.  v.  Hall,  91 
Ala.  112,  24  Am.  St.  Rep.  863;  Louisville,  etc., 
R.  Co.  v.  Banks,  104  Ala.  50S;  Chicago,  etc.,  R. 
Co.  v.  Johnson,  116  111.  206;  Baltimore,  etc., 
R.  Co.  v.  Rowan,  104  Ind.  88 ;  Atchison,  etc.,  R. 
Co.  v.  Rowan,  55  Kan.  270;  Atchison,  etc.,  R. 
Co.  v.  Love,  57  Kan.  36;  Cincinnati,  etc., 
R.  Co.  v.  Sampson,  97  Ky.  65. 

4.  Duty  as  to  Construction  of  Covered  Bridges. 
—  St.  Louis,  etc.,  R.  Co.  v.  Irwin,  37  Kan.  701, 
1  Am.  St.  Rep.  266;  Altee  v.  Soulh  Carolina 
R.  Co.,  21  S.  Car.  550. 

5.  Construction  of  Low  Bridges  Justified  by  Cir- 
cumstances.—  Louisville,  etc.,  R.  Co.  v.  Hall, 
87  Ala.  708,  13  Am.  St.  Rep.  84. 

Excessive  Danger.  —  In  no  event  is  it  permis- 
sible for  a  company  so  to  construct  a  bridge 
that  brakernen  on  the  top  of  the  train,  in  the 
discharge  of  their  duties,  could  not  avoid  the 
danger  by  stooping.  Louisville,  etc.,  R.  Co.  v. 
Hall,  87  Ala.  718,  13  Am.  St.  Rep.  84.  See 
also  Louisville,  etc.,  R.  Co.  v.  Cooley,  (Ky. 
1899)49  S.  W.  Rep.  339,  in  which  it  was  held 
actionable  negligence  by  a  company  to  main- 
tain a  bridge  at  such  height  that  an  employee 


sitting  on  the  top  of  a  car  was  struck  and 

killed. 

Expense  of  Construction.  —  Though  a  bridge 
may  be  placed  below  the  line  of  absolute  safety 
when  a  greater  elevation  would  unduly  in- 
crease the  expense  to  the  railroad  company, 
yet  a  comparatively  small  increase  of  expense 
is  not  sufficient  to  justify  such  construction. 
Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112, 
24  Am.  St.  Rep.  863. 

6.  Duty  to  Warn  or  Instruct  Employees.  —  Chi- 
cago, etc.,  R.  Co.  v.  Carpenter,  (C.  C.  A.)  56 
Fed.  Rep.  452;  Louisville,  etc.,  R.  Co.  v.  Hail, 
87  Ala.  708,  13  Am.  St.  Rep.  84,  91  Ala.  112, 
24  Am.  St.  Rep.  863;  Louisville,  etc.,  R.  Co.  v. 
Banks,  104  Ala.  508;  Chicago,  etc.,  R.  Co.  v. 
Johnson,  116  111.  206;  Cleveland,  etc.,  R.  Co. 
v.  Walter,  147  111.  60;  Louisville,  etc.,  R.  Co. 
v.  Wright,  115  Ind.  378,  7  Am.  St.  Rep.  432; 
Pennsylvania  Co.  v.  Sears,  136  Ind.  460.  See 
also  infra,  this  section,  g.  Duty  to  Warn  and 
Instruct  Servant. 

7.  Danger  of  Low  Bridges  Held  to  Be  Assumed. 
—  Baylor  v.  Delaware,  etc.,  R.  Co.,  40  N.  J. 
L.  23,  29  Am.  Rep.  208.  In  this  case,  how- 
ever, the  accident  happened  in  daylight,  and 
was  held  to  have  been  the  result  of  the  plain- 
tiff's own  carelessness. 

8.  Assumption  of  Known  Bisks.  —  Baltimore, 
etc.,  R.  Co.  v.  Strieker,  51  Md.  47,  34  Am.  St. 
Rep.  291;  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302; 
Rains  v.  St.  Louis,  etc.,  R.  Co.,  71  Mo.  164,  36 
Am.  Rep.  459;  Owen  v.  New  York  Cent.,  etc., 
R.  Co.,  1  Lans.  (N.  Y.)  108;  Hooper  v.  Colum- 
bia, etc.,  R.  Co.,  21  S.  Car.  541,  53  Am.  Rep. 
691;  Carbine  v.  Bennington,  etc.,  R.  Co.,  61 
Vt.  34S;  Clark  v.  Richmond,  etc.,  R.  Co.,  78 
Va.  709.  See  generally  infra,  this  section,  3. 
Assumption  of  Risks  by  Servant. 

But  see  Cincinnati,  etc.,  R.  -Co.  v.  Sampson, 
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Contributory  Negligence.  —  Even  if  the  railroad  company  was  negligent  in  the 
construction  of  a  bridge,  or  failed  to  give  warning  of  the  danger,  and  an 
employee  is  injured  by  the  bridge,  the  company  is  not  liable  if  the  employee 
was  guilty  of  contributory  negligence,  as  where  he  could  have  seen  the  bridge 
had  he  made  a  proper  use  of  his  senses.1 

bbb.  "whipping  straps"  or  "Telltales."  —  In  some  jurisdictions  railroad  companies 
which  maintain  bridges  so  low  that  an  employee  standing  on  the  top  of  mov- 
ing cars  cannot  pass  under  them  without  injury,  are  required  to  erect  "whip- 
ping straps"  in  close  proximity  to  the  bridges  to  give  the  employee  timely 
warning  of  the  danger.  A  neglect  to  comply  with  the  statutory  duty  in  this 
regard  or  to  use  reasonable  care  to  maintain  the  "  whipping  straps"  in  good 
order,  if  resulting  in  injury  to  an  employee  through  no  fault  of  his  own, 
would  unquestionably  tend  strongly  to  show  actionable  negligence,  and  would 
usually  be  a  sufficient  ground  for  a  recovery.2 

In  the  Absence  of  a  Statutory  Requirement  of  This  Nature,  it  has  been  said  that  the 
duty  and  liability  of  a  railroad  company  are  determined  by  the  utility  of  such 
cautionary  signals  and  the  usages  of  well-regulated  roads,  and  that  the  use  of 
such  appliances  by  many  or  even  a  majority  of  the  roads  does  not  per  se 
impute  negligence  to  other  roads  for  failure  to  use  them,  since  allowance  must 
be  made  for  the  difference  of  judgment  as  to  such  matters.3 

(3)  Evidence  in  Actions  for  Injuries  from  Defects  in  Place  of  Work  —  (a)  In 
General.  —  Where  the  right  of  action  is  based  on  the  fact  that  the  master  was 
negligent  in  the  construction  of  the  place  of  work,  and  knew  it  to  be  unsafe, 
he  may  testify  that  he  had  no  knowledge  or  information  of  its  defective  con- 
dition.'4 In  order  to  charge  the  master  with  knowledge  of  the  dangerous 
condition  of  the  place  of  work,  it  is  competent  to  show  that  such  condition 


97  Ky.  65,  in  which  the  court  disapproved  the 
doctrine  that  the  means  of  knowing  the  con- 
dition of  the  bridge  by  the  employee  would 
relieve  the  railroad  from  responsibility,  and 
held  that  notwithstanding  such  knowledge  the 
company  was  liable  where  an  employee,  by 
reason  of  some  emergency  requiring  prompt 
action  as  his  train  approached  the  bridge, 
failed  10  discover  his  danger  and  was  killed  by 
coming  in  contact  with  the  bridge.  To  the 
same  effect  is  Wallace  v.  Central  Vermont  R. 
Co.,  138  N.  Y.  302,  reversing  ^Supm.  Ct.  Gen. 
T.)  43  N.  Y.  St.  Rep.  639. 

1.  Contributory  Negligence.  —  Louisville,  etc., 
R.  Co.  v.  Hall,  87  Ala.  708,  13  Am.  St.  Rep. 
84;  Louisville,  etc.,  R.  Co.  v.  Banks,  104  Ala. 
508;  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302; 
Rains  v.  St.  Louis,  etc.,  R.  Co.,  71  Mo.  J64,  36 
Am.  Rep.  459;  Pittsburg,  etc.,  R.  Co.  v. 
Sentmeyer,  92  Pa.  St.  276,  37  Am.  Rep.  684; 
Williamson  v.  Newport  News,  etc.,  Co.,  34  W. 
Va.  657,  26  Am.  St.  Rep.  927.  See  also  infra, 
this  section,  4.  Contributory  Negligence ;  and  the 
title  Contributory  Negligence,  vol.  7,  p.  424. 

Contributory  Negligence  a  Question  for  the  Jury. 

—  Atchison,  etc.,  R.  Co.  v.  Rowan,  55  Kan. 
270. 

2.  Necessity  of  Providing  Whipping  Straps.  — 

Wallace  v.  Central  Vermont  R.  Co.,  138  N.  Y. 
302,  reversing  (Sapm.  Ct.  Gen.  T.)  43  N.  Y.  St. 
Rep.  639;  Hines  v.  New  York  Cent.,  etc.,  R. 
Co.,  78  Hun  (N.  Y.)  239;  Hardy  v.  Boston,  etc., 
R.  Co.,  68  N.  H.  523. 

Injuries  Received  from  Contact  with  "Telltale." 

—  If  a  "  telltale  "  is  defective  in  construction, 
or  has  become  defective  through  the  negli- 
gence of  the  railroad  company,  and  in  conse- 
quence the'reof  an   employee  is  injured  by 
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coming  in  contact  with  it,  the  company  is  lia- 
ble. Warden  v.  Old  Colony  R.  Co.,  137  Mass. 
204,  21  Am.  &  Eng.  R.  Cas.  612;  Darling  v. 
New  York,  etc.,  R.  Co.,  17  R.  I.  708. 

Sufficiency  of  Whipping  Straps.  —  Whether  or 
not  whipping  straps  placed  fifty-one  feet  from 
a  bridge  ate  too  near  the  bridge  to  be  of  any 
practical  value  as  a  warning,  is  a  question  for 
the  jury.  Wallace  v.  Central  Vermont  R.  Co.. 
138  N.  Y.  302. 

Where  the  company's  tracks  are  crossed  by 
four  bridges  in  close  proximity,  and  whipping 
straps  are  placed  about  on  i  hundred  feet  from 
the  east  side  of  the  east  bridge  and  about  the 
same  distance  from  the  west  side  of  the  west 
bridge,  and  none  are  placed  for  the  interven- 
ing bridges,  and  the  arrangement  of  these 
signals  is  fully  known  and  understood  by  the 
employees,  one  who  is  injured  by  being  struck 
by  one  of  the  intervening  bridges  cannot  re- 
cover therefor.  Ryan  v.  Long  Island  R.  Co., 
51  Hun  (N.  Y.)  607. 

Neglect  of  Statutory  Duty  —  When  Not  a  Ground 
for  Recovery. —  It  has  been  held  that  a  failure 
to  comply  with  a  statutory  requirement  to 
erect  whipping  straps  for  low  overhead  bridges 
will  not  render  a  company  liable  for  the  death 
of  a  brakeman  where  it  appears  that  his  atten- 
tion had  been  previously  called  to  the  bridge, 
and  that  an  opportunity  had  been  given  to 
observe  its  condition  in  the  absence  of  warn- 
ing signals,  and  where  there  is  no  proof  that 
he  exercised  due  care  or  caution  to  avoid  the 
accident.  Fitzgerald  v.  New  York  Cent.,  etc., 
R.  Co.,  59  Hun  (N.  Y.)  225. 

3.  Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala. 
113,  24  Am.  St.  Rep.  863. 

4,  Boyle  v.  Mowry,  122  Mass.  251. 
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is  a  matter  of  general  notoriety; 1  and  for  the  same  purpose  the  plaintiff  may 
show  that  either  before  or  after  the  accident  to  him  other  persons  were  injured 
in  the  same  manner;  3  but  evidence  that,  for  a  number  of  years,  no  accidents 
had  happened  at  the  place  claimed  to  be  defective  is  not  admissible  to  show 
absence  of  negligence.3  Evidence  of  a  defect  in  close  proximity  to  the  place 
of  the  accident,  it  has  been  held,  is  properly  admitted  although  it  does  not 
locate  such  defect  at  the  precise  place  of  the  accident.4  Where  it  is  claimed 
in  defense  that  the  accident  was  caused  by  the  criminal  act  of  some  third 
person,  the  topography  of  the  place  where  the  accident  occurred  is  admissible 
to  show  the  improbability  of  such  criminal  act  on  account  of  the  open  nature 
of  the  place.5 

(b)  Methods  in  Use  by  Other  Companies.  —  Where  defective  construction  or  main- 
tenance of  place  of  work  is  charged  as  the  cause  of  the  injury,  the  defendant 
may  show  that  such  place  was  constructed  and  maintained  according  to  the 
methods  in  common  use  by  other  companies.6  On  the  other  hand,  in  order 
to  aid  the  jury  in  determining  whether  the  defendant  has  exercised  reasonable 
and  ordinary  care  in  providing  and  maintaining  a  safe  place  for  work,  the 
plaintiff  may  show  the  general  practice  of  other  companies  in  regard  to  the 
construction  and  maintenance  of  such  places  of  work. 7  The  plaintiff  cannot 
show,  however,  that  the  methods  of  any  particular  company  are  better  than 
those  of  the  defendant.8 

Presumptions.  —  Until  the  contrary  is  shown  the  master  is  ordinarily  entitled 
to  the  presumption  that  he  has  furnished  a  safe  place  to  work  in,  and  has 
maintained  it  in  that  condition.9    The  mere  happening  of  an  accident  will 


1.  General  Notoriety  of  Dangerous  Condition  of 
Place.  —  Louisville,  etc.,  R.  Co.  v.  Hall,  87  Ala. 
708,  13  Am.  St.  Rep.  84;  Texas,  etc.,  R.  Co.  v. 
De  Milley,  60  Tex.  197;  Taylor,  etc.,  R.  Co. 
v.  Taylor,  79  Tex.  104,  23  Am.  St.  Rep.  316. 
Compare  Havlin  v.  Krulish,  (Supm.  Ct.  App. 
T.)  26  Misc.  (N.  Y.)  381. 

2.  Other  Accidents.  —  Louisville,  etc.,  R.  Co. 
v.  Wright,  115  Ind.  378,  7  Am.  St.  Rep.  432; 
Galveston,  etc.,  R.  Co.  v.  Ford,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  77. 

3.  Evidence  that  No  Accident  Had  Happened.  — 
Bryce  v.  Chicago,  etc.,  R.  Co.,  103  Iowa  665. 
See  also  Hudson  v.  Chicago,  etc.,  R.  Co.,  59 
Iowa  581,  44  Am.  Rep.  692.  Compare  Allen 
v.  Burlington,  etc.,  R.  Co.,  57  Iowa  623,  in 
which  it  was  held  that  where  a  brakaman  had 
been  injured  by  a  cattle  chute  beside  the  track, 
while,  it  was  claimed,  he  was  in  the  discharge 
of  his  duty  upon  a  train,  evidence  that  other 
persons  had  frequently  performed  the  same 
.act  without  injury  was  improperly  rejected, 
as  such  evidence  would  have  tended  to  contra- 
dict other  evidence  that  the  cattle  chute  was  in 
dangerous  proximity  to  the  track. 

4.  Defect  in  Proximity  to  Place  of  Accident.  — 
Worden  v.  Humeston,  etc.,  R.  Co.,  76  Iowa 
310. 

Defects  Not  in  Proximity  to  Place  of  Accident. 

—  Where  a  recovery  is  sought  for  the  death  of 
an  employee,  caused  by  a  car's  leaving  the 
track  while  raising  him  from  a  mine,  if  there 
is  no  claim  that  the  track  generally  was  im- 
properly constructed  evidence  of  defects  in 
the  tracks  in  other  parts  of  the  mine  is  inad- 
missible, as  it  merely  relates  to  collateral 
matters,  and  would  only  tend  to  confuse  the 
jury.  Last  Chance  Min.,  etc.,  Co.  v.  Ames, 
23  Colo.  167. 

6.  Topography  of  Place  of  Accident.  —  Worden 
v.  Humeston,  etc.,  R.  Co.,  76  Iowa  310. 


Statement  of  Foreman  as  to  Condition  of  Place. 

—  In  an  action  against  a  railroad  company  for 
the  death  of  an  engineer  caused  by  a  defective 
track,  it  was  held  that  what  the  section  fore- 
man said  at  a  lime  other  than  that  of  the  acci- 
dent, as  to  the  condition  of  the  track,  was  not 
admissible  as  part  of  the  res  gcsta  nor  as  an 
expression  of  opinion,  neither  was  it  admissi- 
ble as  showing  that  the  company,  through  him 
as  foreman,  had  notice  of  the  defect.  Woiden 
v.  Humestone,  etc.,  R.  Co.,  72  Iowa  201. 

6.  Methods  in  f  cnntcn  tte  ly  Other  Ccn^Eries  as 
Evidence  for  Defendant.  —  Atchison,  etc.,  R.  Co. 
v.  Alsdurf,  17  111.  App.  2co;  Doyle  v.  St.  Faul, 
etc.,  R.  Co.,  42  Minn.  79.  Ccir'pare  Gull,  etc., 
R.  Co.  v.  Hockaday,  14  Tex.  Civ.  App.  613. 

7.  As  Evidence  for  Plaintiff.  —  Georgia  Pac. 
R.  Co.  v.  Propst,  S3  Ala.  518;  Belleville  Stone 
Co.  z\  Comben,  61  N.J.  L.  353. 

8.  Methods  of  Particular  Conijany. —  Georgia 
Pac.  R.  Co.  v.  Propst,  83  Ala.  518.  See  also 
Georgia  Pac.  R.  Co.  v.  Dooley,  86  Ga.  £94; 
Louisville,  etc.,  R.  Co.  v.  Chpffin,  84  Ga.  519. 

Limitation  of  Eule. —  On  the  issue  as  to 
whether  a  railroad  c<mpany  was  negligent  in 
maintaining  a  platform,  because  it  was  either 
too  narrow  or  located  too  neat  the  track,  evi- 
dence showing  how  the  platforms  of  other  com- 
panies are  constructed  is  incc  mpetent,  where 
the  question  of  negligence  may  be  determined 
by  the  jury  from  the  facts,  without  the  eid  of 
any  comparison  with  other  platfoims  or  of  any 
expert  testimony.  Henion  v.  New  York,  etc., 
R.  Co.,  (C.  C.  A.)  79  Fed.  Rep  003. 

9.  Presumption  that  Master  Has  Done  His  Duty. 

—  Little  Rock,  etc.,  R.  Co.  7:  Eubank?,  48  Ark. 
460,  3  Am.  St.  Rep.  245;  Mickee  v.  Walter  A. 
Wood  Mowing,  etc.,  Mach.  Co.,  77  Hun  (N. 
Y.)  559;  Bordsn  v.  Delaware,  etc.,  R.  Co.,  131 
N.  Y.  671,  43  N.  Y.  St.  Rep.  935;  Crown  v. 
Orr,  140  N.  Y.  450;  Campbell  v.  Pennsylvania 
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not  be  sufficient  to  rai.se  the  inference  that  the  master  has  failed  to  use  ordi- 
nary care  in  the  performance  of  his  duty.1 

c.  Duty  to  Provide  and  Maintain  Safe  Machinery  and  Appliances 
—  (i)  Statement  of  General  Ride.  —  The  master  is  bound  to  use  reasonable 
care  and  prudence  for  the  safety  of  those  in  his  service  in  providing  them 
with  machinery  and  appliances  reasonably  safe  and  suitable  for  their  use,  and 
is  responsible  for  any  injury  from  any  accident  that  may  happen  through  any 
defect  in  the  machinery  or  appliances  which  was,  or  ought  to  have  been, 
known  to  him,  and  was  unknown  to  the  employee.2 

ern  R.  Co.,  (C.  C.  A.)  82  Fed.  Rep.  979;  Robert- 
son v.  Cornelson,  34  Fed.  Rep.  716;  Mexican 
Cent.  R.  Co.  v.  Murray,  (C.  C.  A.)  102  Fed. 
Rep.  264. 

Alabama.  —  Smoot  v.  Mobile,  etc.,  R.  Co., 
67  Ala.  13. 

Arkansas.  —  Park  Hotel  Co.  v.  Lockhart,  59 
Ark.  465;  St.  Louis,  etc.,  R.  Co.  v.  Harper,  44 
Ark.  524. 

California.  —  Daves  v.  Southern  Pac.  Co.,  98 
Cal.  19,  35  Am.  St.  Rep.  133;  Elledge  v. 
National  City,  etc.,  R.  Co.,  100  Cal.  282,  38 
Am.  St.  Rep.  290;  Sappentield  v.  Main  St. 
etc.,  R.  Co.,  91  Cal.  48;  Bjorman  v.  Ft.  Bragg 
Redwood  Co.,  104  Cal.  626;  Jager  v.  California 
Bridge  Co.,  104  Cal.  542;  Murdock  v.  Oakland, 
etc.,  Electric  R.  Co.,  128  Cal.  22. 

Colorado.  —  McGonigle  v.  Kane,  20  Colo. 
292;  New  York,  etc.,  Min.  Syndicates.  Rogers, 
11  Colo.  6,  7  Am.  St.  Rep.  198;  Colorado  Cent. 
R.  Co.  v.  Ogden,  3  Colo.  499;  Denver,  etc.,  R. 
Co.  v.  Smock,  23  Colo.  456. 

Connecticut. — Julian  z.  Stony  Creek  Red 
Granite  Co.,  71  Conn."  632;  McAdam  v. 
Central  R.,  etc.,  Co.,  67  Conn.  445. 

Dakota.  —  Herbert  v.  Northern  Pac.  R.  Co., 
3  Dak.  38. 

Florida.  —  Camp  v.  Hall  3g  Fla.  535;  Green 
v.  Sansom,  (Fla.  1899)  25  So.  Rep.  332. 

Georgia.  —  Western,  etc.,  R.  Co.  v.  Atlanta, 
74  Ga.  774. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Garner, 
78  111.  App.  281;  McCarthy  v.  Muir,  50  111. 
App.  510;  Bradley  v.  Sattler,  54  111.  App.  504; 
Decatur  Cereal  Mill  Co.  v.  Gogerty,  80  111. 
App.  632;  Wabash  R.  Co.  v.  Farrell,  79  111. 
App.  508;  Toledo,  etc.,  R.  Co.  v.  Conroy,  68 
111.  560;  Chicago,  etc.,  R.  Co.  v.  Taylor,  69 
111.  461,  18  Am.  Rep.  626;  Missouri  Furnace 
Co.  v.  Abend,  107  111.  44,  affirming  9  111.  App 
319,  47  Am.  Rep.  425;  Chicago,  etc.,  R.  Co.  v 
Bragonier,  119  111.  51,  reversing  11  111.  App 
516;  Pullman  Palace  Car  Co.  v.  Laack,  143  111 
242;  Petry  v.  Ricketts,  55  111.  234;  Consoli- 
dated Coal  Co.  v.  Bonner,  43  111.  App.  17; 
Taylor  v.  Felsing,  164  111.  331;  Norton  v. 
Sczpurak,  70  111.  App.  686;  Meyer  v.  Meyer,  86 
111.  App.  417. 

Indiana.  —  Pennsylvania  Co.  v.  Witte,  15 
Ind.  App.  583;  Pennsylvania  Co.  v.  Burgett, 
7  Ind.  App.  338;  Romona  Oolitic  Stone  Co"z\ 
Johnson,  6  Ind.  App.  550;  St.  Louis  etc.,  R. 
Co.  v.  Valirius,  56  Ind.  511;  Cincinnati,  etc., 
R.  Co.  v.  Roesch,  126  Ind.  445;  W.  C.  De 
Pauw  Co.  v.  Stubblefield,  132  Ind.  1S2;  Pitts- 
burgh, etc.,  R.  Co.  v.  Adams,  105  Ind.  151,  23 
Am.  &  Eng.  R.  Cas.  408,  reviewed  in  Ohio,  etc., 
R.  Co.  v.  Pearcy,  128  Ind.  197;  Indiana  Car 
Co.  v.  Parker,  100  Ind.  181;  Wabash,  etc.,  R. 
Co.  v.  Morgan,  132  Ind.  430. 

Indian  Territory.  —  Purcell  Mill,  etc.,  Co.  v. 
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R.  Co.,  (Pa.  1S86)  2  Atl.  Rep.  489,  24  Am.  & 
Eng.  R.  Cas.  427. 

Presumption  from  Failure  to  Perform  Statutory 
Duty.  —  Proof  of  failure  by  the  defendant,  a 
factory  owner,  to  provide  safeguards  to 
machinery,  as  directed  by  statute,  where  as  a 
consequence  an  injury  results  to  the  plaintiff, 
is  evidence  from  which  the  defendant's  negli- 
gence may  be  inferred.  Knisley  v.  Piatt, 
(Supm.  Ct.  Gen.  T.)  31  Abb.  N.  Cas.  (N.  Y.) 
2S9.  See  also  Reichla  v.  Gruensfelder,  52  Mo. 
App.  43,  in  which  it  was  said  that  even  in  the 
absence  of  a  statutory  provision  for  the  fenc- 
ing of  dangerous  machinery,  the  obligation 
which  the  law  imposes  upon  the  owner  of  the 
premises  to  guard  persons  lawfully  there 
against  pitfalls  may  be  applied  between  em- 
ployer and  employee,  and  a  failure  to  com- 
ply therewith  may  under  the  circumstances 
of  particular  cases  warrant  the  inference  of 
negligence. 

1.  No  Presumption  of  Negligence  from  Injury. 
—  Baldwin  v.  St.  Louis,  etc.,  R.  Co.,  68  Iowa 
37;  Chesapeake,  etc.,  R.  Co.  v.  Thietman, 
15  Ky.  L.  Rep.  655;  Foss  v.  Baker,  62  N.  H. 
247;  Knight  v.  Cooper,  36  W.  Va.  232. 

The  inference  of  negligence  which  the  jury 
may  draw  mast  be  from  facts  which  establish 
such  neglect  of  duty  or  such  omission  of  care, 
on  the  part  of  the  employer,  as  to  have 
rendered  the  accident  a  possible  one  to  the  em- 
ployees while  in  the  performance  of  their  work. 
Borden  v.  Delaware,  etc.,  R.  Co.,  131  N.  Y. 
671,  43  N.  Y.  St.  Rep.  935. 

2.  Duty  to  Provide  Safe  Machinery  and  Appli- 
ances —  England.  —  Cameron  v.  Nystrom,  I 
Reports  362,  (1893)  A.  C.  308;  Murphy  v. 
Phillips,  35  L.  T.  N.  S.  477,  24  W.  R.  647; 
Weems  v.  Mathieson,  4  Macq.  H.  L.  2x5; 
Fowler  v.  Lock,  30  L.  T.  N.  S.  810;  Williams 
v.  Birmingham  Battery,  etc.,  Co.,  (1899)  2  O- 
B.  338. 

Canada. — O'Connor  v.  Hamilton  Bridge 
Co.,  25  Ont.  12. 

United  States. — Gravelle  v.  Minneapolis, 
etc.,  R.  Co.,  3  McCrary  (U.  S.)  352,  10  Fed. 
Rep.  711;  Palmer  v.  Denver,  etc.,  R.  Co.,  3 
McCrary  (U.  S.)  635,  12  Fed.  Rep.  392;  Mc- 
Mahon  v.  Henning,  1  McCrary  (U.  S.)  516; 
Washington,  etc.,  R.  Co.  v.  McDade,  135  U. 
S.  554;  Western  Coal,  etc.,  Co.  v.  Berbetich, 
(C  C.  A.)  94  Fed.  Rep.  329;  Northern  Pac.  R. 
Co  v.  Herbert,  116  U.  S.  642,  24  Am.  &  Eng. 
R.  Cas.  407;  Withcofsky  v.  Wier,  32  Fed.  Rep. 
301;  Central  Trust  Co.  v.  Texas,  etc.,  R.  Co., 
32  Fed.  Rep.  448;  Conner  v.  Pioneer  Fire-Proof 
Constr.  Co  ,  29  Fed.  Rep.  629;  The  Neptuno, 
30  Fed.  Rep.  025:  Wood  worth  v.  St.  Paul,  etc., 
R.  Co.,  5  McCrary  (U.  S.)  574;  Wabash  R.  Co. 
v.  McDaniels,  107  U.  S.  454;  Texas,  etc.,  R. 
Co.  v.  Barrett,  166  U.  S.  617;  Patton  v.  South- 


Master's  Liability  for  MASTER  AND  SERVANT.    Personal  Injuries  to  Servant. 


(2)  Exception  to  Rule.  — The  rule  just  stated  has  no  application,  however, 
where  the  service  required  is  merely  manual  labor,  without  tools  or  machinery, 


Kirkland,  (Indian  Ter.  1898)  47  S.  W.  Rep. 
311. 

Iowa.  —  Brann  v.  Chicago,  etc.,  R.  Co.,  53 
Iowa  5Q5,  36  Am.  Rep.  243,  21  Am.  R.  Rep. 
184;  Knott  v.  Dubuque,  etc.,  R.  Co.,  84  Iowa 
462,  Greenleaf  v.  Illinois  Cent.  R.  Co.,  29  Iowa 
14,  4  Am.  Rep.  181;  Cooper  v.  Central  R.  Co., 
44  Iowa  134;  Conway  v.  Illinois  Cent.  R.  Co., 
50  Iowa  465. 

Kansas.  —  Rush  v.  Missouri  Pac.  R.  Co.,  36 
Kan.  134;  Solomon  R.  Co.  v.  Jones,  30  Kan. 
601;  Atchison,  etc.,  R.  Co.  v.  McKee,  37  Kan. 
592;  Mastin  v.  Levagood,  47  Kan.  764;  Atchi- 
son, etc.,  R.  Co.  v.  Lannigan,  56  Kan.  109; 
Kelley  v.  Ryus,  48  Kan.  120. 

Kentucky. —  Louiville,  etc.,  R.  Co.  v.  Semonis, 
(Ky.  1899)  51  S.  W.  Rep.  612;  Quaid  v.  Corn- 
wall, 13  Bush  (Ky.)  601;  Ohio  Valley  R.  Co. 
v.  McKinley,  16  Ky.  L.  Rep.  445. 

Louisiana.  —  Bomar  v.  Louisiana  North,  etc., 
R.  Co.,  42  La.  Ann.  983;  Clairain  v.  Western 
Union  Tel.  Co.,  40  La.  Ann.  178. 

Maine.  —  Lawler  v.  Androscoggin  R.  Co.,  62 
Me.  463,  16  Am.  Rep.  492;  Sawyer  v.  J.  M. 
Arnold  Shoe  Co.,  90  Me.  369;  Bessey  v.  Newich- 
awanick  Co.,  94  Me.  61. 

Maryland.  —  Cumberland,  etc.,  R.  Co.  v. 
State,  45  Md.  229;  State  v.  Malster,  57  Md. 
287;  Baltimore,  etc.,  R.  Co.  v.  Slricker,  51  Md. 
47,  34  Am.  Rep.  291. 

Massachusetts.  —  Mclntyre  v.  Boston,  etc.,  R. 
Co.,  163  Mass.  189;  Walsh  v.  Peet  Valve  Co., 
no  Mass.  23;  Holden  v.  Fitchburg  R.  Co.,  129 
Mass.  268,  37  Am.  Rep.  343;  Cayzer  v.  Taylor, 
10  Gray  (Mass.)  274,  69  Am.  Dec.  317. 

Michigan.  —  King  v.  Ford  River  Lumber 
Co.,  93  Mich.  172;  Hewitt  v:  Flint,  etc.,  R. 
Co.,  67  Mich.  61;  Swoboda  v.  Ward,  40  Mich. 
420;  Morton  v.  Detroit,  etc.,  R.  Co.,  81  Mich. 
423. 

Minnesota.  —  Krogstai  v.  Northern  Pac,  R. 
Co.,  46  Minn.  18;  Neubauer  n.  Northern  Pac. 
R.  Co.,  60  Minn.  130;  Steen  v.  St.  Paul,  etc., 
R.  Co.,  37  Minn.  310;  Gates  v.  Southern  Min- 
nesota R.  Co.,  28  Minn,  no;  Madden  v.  Min- 
neapolis, etc.,  R.  Co.,  32  Minn.  303;  Jones  71. 
Chicago,  etc.,  R.  Co.,  80  Minn.  488;  Stiller  v. 
Bohn  Mfg.  Co.,  80  Minn.  1. 

Mississippi.  —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12. 

Missouri.  —  Beard  v.  American  Car  Co  ,  2 
Mo.  App.  Rep.  872,  63  Mo.  App.  382;  Reichla 
v.  Gruensfelder,  52  Mo.  App.  43;  Nicholds  v. 
Crystal  Plate  Glass  Co.,  126  Mo.  55;  Huhn  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  440;  Covey 
v.  Hannibal,  etc.,  R.  Co.,  27  Mo.  App.  170,  86 
Mo.  635;  Gibson  v.  Pacific  R.  Co.,  46  Mo.  163, 
2  Am.  Rep.  497;  Clowers  v.  Wabash,  etc.,  R. 
Co.,  21  Mo.  App.  213;  Dedrick  v.  Missouri 
Pac.  R.  Co.,  21  Mo.  App.  433;  Whalen  v. 
Centenary  Church,  62  Mo.  326;  McMillan  v. 
Union  Press-Brick  Works,  6  Mo.  App.  434; 
Reber  v.  Tower,  11  Mo.  App.  199;  Higgins  v. 
Missouri  Pac.  R.  Co.,  43  Mo.  App.  547;  Dutzi 
v.  Geisel,  23  Mo.  App.  676;  Siela  v.  Hannibal, 
etc.,  R.  Co.,  82  Mo.  430;  Hickman  v.  Missouri 
Pac.  R.  Co.,  22  Mo.  App.  344;  Alcorn  v.  Chi- 
cago, etc.,  R.  Co.,  108  Mo.  81;  H  arnilton  v. 
Rich  Hill  Coal  Min.  Co.,  108  Mo.  364;  Craig  v. 


Chicago,  etc.,  R.  Co.,  54  Mo.  App.  523; 
Herdler  v.  Buck's  Stove,  etc.,  Co.,  136  Mo.  3; 
Gutridge  v.  Missouri  Pac.  R.  Co.,  105  Mo.  520; 
Rodney  v.  St.  Louis  Southweslern  R.  Co., 
127  Mo.  676;  Gorham  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  408. 

Nebraska.  —  Leigh  v.  Omaha  St.  R.  Co.,  36 
Neb.  131 ;  Joseph  Garneau  Cracker  Co.  v. 
Palmer,  28  Neb.  307;  George  H.  Hammond 
Co.  v.  Johnson,  38  Neb.  244;  Union  Pac.  R. 
Co.  v.  Broderick,  30  Neb.  735. 

New  Hampshire.  ■ —  Hanley  v.  Grand  Trunk 
R.  Co.,  62  N.  H.  274. 

New  Jersey.  —  Essex  County  Electric  Co.  v. 
Kelly,  57  N.  J.  L.  100,  60  N.  J.  L.  306;  Com  ben 
v.  Belleville  Stone  Co.,  59  N.  J.  L.  226;  Nord 
Deutscher  Lloyd  Steamship  Co.  v.  lngebreg- 
sten,  57  N.  J.  L.  400,  51  Am.  St.  Rep.  604: 
Collyer  v.  Pennsylvania  R.  Co.,  49  N.  J.  L.  59. 

New  York.  —  Butler  v.  New  York,  etc.,  R. 
Co.,  42  N.  Y.  App.  Div.  280;  Radman  v. 
Haberstro.  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  St. 
Rep.  497;  Windover  v.  Troy  Citv  R.  Co.,  4  N. 
Y.  App.  Div.  202;  Scherer  v.  Holly  Mfg.  Co., 
86  Hun  (N.  Y.)  37;  Warner  v.  Erie  R.  Co.,  39 
N.  Y.  471 ;  Rollings  v.  Levering,  18  N.  Y.  App. 
Div.  223;  Dougherty  v.  Milliken,  26  N.  Y. 
App.  Div.  3^6;  Prescolt  v.  J.  Ottman  Litho- 
graphing Co.,  20  N.  Y.  App.  Div.  397;  Kaare 
v.  Troy  Sleel,  etc.,  Co.,  (Supm.  Ct.  Gen.  T.) 
19  N.  Y.  Supp.  789;  O'Donnell  v.  East  River 
Gas  Co.,  91  Hun  (N.  Y.)  184;  Plank  v.  New- 
York  Cent.,  etc.,  R.  Co.,  1  Thomp.  &  C.  (N. 
Y.)  319,  affirmed  60  N.  Y.  607;  Salters  v.  Dela- 
ware, etc.,  Canal  Co.,  3  Hun  (N.  Y.)  338,  5 
Thomp.  &  C.  (N.  Y.)  559;  Williams  v.  Dela- 
ware, etc  ,]R.  Co.  39  Hun  (N.  Y.)  430;  Stimper 
v.  Fuchs,  etc.,  Mfg.  Co.,  26  N.  Y.  App  Div. 
333- 

North  Carolina.  —  Chesson  v.  John  L.  Roper 
Lumber  Co.,  118  N.  Car.  59;  Mason  v.  Rich- 
mond, etc.,  R.  Co.,  in  N.  Car.  482,  32  Am. 
St.  Rep.  814;  Hardy  v.  Carolina  Cenl.  R.  Co., 
76  N.  Car.  5,  14  Am.  R.  Rep.  309;  Cowles  v. 
Richmond,  etc.,  R.  Co.,  84  N.  Car.  309,  37 
Am.  Rep.  620;  Warner  v.  Western  North  Caro- 
lina R.  Co.,  94  N.  Car.  250. 

Ohio.  —  McGatrick  v.  Wason,  4  Ohio  St.  566. 

Oregon.  —  Knahtla  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  21  Oregon  136;  Stone  v.  Oregon 
City  Mfg.  Co.,  4  Oregon  52. 

Pennsylvania .  —  Philadelphia,  etc..  R.  Co. 
v.  Keenan,  103  Pa.  St.  125;  Oak  Bridge  Coal 
Co.  v.  Reed,  5  W.  N.  C.  (Pa.)  3;  Rummell  z: 
Dil worth,  in  Pa.  St.  343;  Tissue  v.  Baltimore, 
etc.,  R.  Co.,  112  Pa.  St.  91,  56  Am.  Rep.  310; 
Lehigh,  etc.,  Coal  Co.  v.  Hayes,  128  Pa.  St. 
294,  15  Am.  St.  Rep.  680;  Bannon  v.  Lulz,  15S 
Pa.  St.  166;  O'Donnell  v.  Allegheny  Valley  R. 
Co.,  59  Pa.  St.  239,  98  Am.  Dec.  336;  Ross  v. 
Walker,  139  Pa.  St.  42,  23  Am.  St.  Rep.  160; 
Ortlip  v.  Philadelphia,  etc.,  Traction  Co.,  9 
Pa.  Dist.  291. 

Rhode  Island.  —  Moran  v.  Corliss  Steam- 
Engine  Co.,  (R.  I.  1899)  43  Atl.  Rep.  874. 

South  Carolina. — Carter  v.  Oliver  Oil  Co., 
34  S.  Car.  2ii,  27  Am.  St.  Rep.  S15;  Price  v. 
Richmond,  etc.,  R.  Co.,  38  S.  Car.  199;  Bussey 
v.  Charleston,  etc.,  R.  Co.,  52  S.  Car.  438. 
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and  where  no  such  tools  or  appliances  are  necessary  to  the  performance  of 
the  work  with  a  reasonable  degree  of  safety.1 

(3)  Masters  Duty  a  Continuing  One.  —  This  duty  of  the  employer  is  an 
imperative  and  continuing  one;  in  other  words,  the  same  duty  devolves  upon 
the  master  in  subsequently  maintaining  an  appliance  in  a  safe  and  suitable 
condition  as  rested  upon  him  when  it  was  originally  furnished  to  his  servant. a 

(4)  Right  of  Servant  to  Rely  on  Master's  Performance  of  Duty.  —  The  serv- 
ant is  authorized  to  rely  upon  the  performance  by  the  master  of  his  duty  in 
this  respect,  and  is  under  no  obligation  to  investigate  and  test  the  fitness  and 
safety  of  machinery  and  appliances,3  unless  he  knows  them  to  be  defective, 


Tennessee,  —  Nashville,  etc.,  R.  Co.  v.  Mes- 
sino,  r  Sneed  (Tenn.)  220;  Fitch  v.  Louisville, 
etc.,  R.  Co.,  1  Shannon  Tenn.  Cas.  525;  Nash- 
ville, etc.,  R.  Co.  v.  Elliott,  1  Coldw.  (Tenn.) 
612,  78  Am.  Dec.  506;  East  Tennessee,  etc., 
R.  Co.  v.  Gurley,  12  Lea  (Tenn.)  46;  East 
Tennessee,  etc.,  R.  Co.  v.  Stewart,  13  Lea 
(Tenn.)  432;  Guthrie  v.  Louisville,  etc.,  R. 
Co.,  11  Lea  (Tenn.)  372,  47  Am.  Rep.  2S6;  East 
Tennessee,  etc.,  R.  Co.  v.  Duffield,  12  Lea 
(Tenn.)  63,  .47  Am.  Rep.  319;  Whitelavv  v. 
Memphis,  etc.,  R.  Co.,  16  Lea  (Tenn.)  391. 

Texas,  —  International,  etc.,  R.  Co.  v.  Dovle, 
49  Tex.  191;  East  Line,  etc.,  R.  Co.  v.  Scott, 
71  Tex.  703,  10  Am.  St.  Rep.  804;  Texas,  etc., 
R.  Co.  v.  Crow,  3  Tex.  Civ.  App,  266;  Dilling- 
ham v.  Harden,  6  Tex.  Civ.  App.  474;  Gulf,  etc., 
R.  Co.  v.  Silliphant,  70  Tex.  628;  Houston,  etc., 
R.  Co.  v.  O'Hare,  64  Tex.  600;  Galveston, 
etc.,  R.  Co.  v.  Gormley,  (Tex.  Civ.  App  1894) 
27  S.  W.  Rep.  1051;  Texas,  etc.,  R.  Co.  v. 
S:ott,  64.  Tex.  549;  Campbell  v.  Walker,  (Tex. 
Ciir.  App.  1S93)  22  S.  W.  Rep.  S23;  Houston, 
et:.,  R.  Co.  v.  McNamara,  59  Tex.  255;  Hous- 
ton, etc.,  R.  Co.  v.  Marcelles.  59  Tex.  334; 
Gulf,  etc.,  R.  Co.  v.  Warner,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  118;  Galveston,  etc.,  R. 
Co.  v.  Sweeney,  6  Tex.  Civ.  App.  173;  Trinity 
County  Lumber  Co.  v.  Denham,  85  Tex.  56; 
Nix  v.  Texas  Pac.  R.  Co.,  82  Tex.  473,  27 
Am.  St.  Rep.  897;  Gulf,  etc.,  R.  Co.  v.  Wells, 
81  Tex.  685;  St.  Louis,  etc.,  R.  Co.  v.  McClain, 
80  Tex.  85;  International,  etc.,  R.  Co.  v.  Ker- 
nan,  78  Tex.  294,  22  Am.  St.  Rep.  52;  Missouri 
Pac.  R.  Co.  v.  Crenshaw,  71  Tex.  340;  Inter- 
naiional,  etc.,  R.  Co.  v.  Williams,  82  Tex.  342; 
Greenville  Oil,  etc.,  Co.  v.  Harkey,  20  Tex. 
Civ.  App.  225;  Missouri,  etc.,  R.  Co.  v. 
Walker,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
513;  Martin  v.  WrouglU-Iron  Range  Co.,  4 
Tex.  Civ.  App.  185;  Missouri  Pac.  R.  Co.  v. 
Mill,  3  Tex.  App.  Civ.  Cas.,  §  381;  Texas 
Mexican  R.  Co.  v.  Whitmore,  58  Tex.  276,  11 
Am.  &  Eng.  R.  Cas.  195;  Jones  v.  Shaw,  16 
Tex.  Civ.  App.  290. 

Utah.  — Allen  v.  Union  Pac.  R.  Co.,  7  Utah 
239. 

Virginia.  -?-  Beard  v.  Chesapeake,  etc.,  R. 
Cj,  90  Va.  351;  Richmond,  etc.,  R.  Co.  v. 
Norment,  84  Va.  167,  10  Am.  St.  Rep.  827; 
Richmond,  etc.,  R.  Co.  v.  Burnett.  88  Va. 
533;  Goodman  v.  Richmond,  etc.,  R.  Co.,  81 
Va.  576;  Richlands  Iron  Co.  v.  Elkins,  qo  Va. 
249;  Richmond,  etc.,  R.  Co.  v.  Williams,  86 
Va.  165,  19  Am.  St.  Rep.  876;  Baltimore,  etc., 
R.  Co.  v.  McKenzie,  81  Va.  71;  Richmond, 
etc.,  R.  Co.  v.  George,  88  Va.  223;  Norfolk, 
etc.,  R.  Co.  v.  Gilman,  88  Va.  239. 

Washington. — Columbia,    etc.,   R.  Co.  v. 
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Hawthorne,  3  Wash.  Ter.  353;  Hoffman  v. 
American  Foundry  Co.,  18  Wash.  287;  Ogle 
v.  Jones,  16  Wash.  319. 

West  Virginia.  —  Humphreys  v.  Newport 
News,  etc.,  Co.,  33  W.  Va.  135,  39  Am.  &  Eng. 
R.  Cas.  3C  3 . 

Wisconsin.  —  Boelter  v.  Ross  Lumber  Co., 
103  Wis.  324;  Smith  v.  Chicago,  etc.,  R.  Co., 
42  Wis.  520;  Wedgewood  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  478;  Thompson  v.  Hermann,  47 
Wis.  602,  32  Am.  Rep.  784;  Klatt  v.  N.  C.  Foster 
Lumber  Co.,  97  Wis.  641. 

Rule  Applicable  to  All  Classes  of  Business.  — 
Houston,  etc.,  R.  Co.  v.  O'Hare,  64  Tex.  600. 

Rule  Applicable  to  Appliances  Owned  by  Others, 
but  Which  Servant  Is  Required  to  Use  in  Line  of 
His  Duty.  —  Louisville,  etc.,  R.  Co.  v.  Davis, 
91  Ala.  487;  Mackey  v.  Baltimore,  etc.,  R.  Co., 
19  D.  C.  282;  Wisconsin  Cent.  R.  Co.  v.  Ross, 
142  III.  9,  34  Am.  St.  Rep.  49;  St.  Louis,  etc., 
R.  Co.-  v.  Valirius,  56  Ind.  511,  18  Am.  R. 
Rep.  116;  Harper  v.  Newport  News,  etc.,  R. 
Co.,  90  Ky.  359;  Texas,  etc.,  R.  Co.  v.  Mc- 
Clanahan,  2  Tex.  Unrep.  Cas.  270. 

Rule  Applicable  to  Animate  Appliances.  — 
George  H  Hammond  Co.  v.  Johnson,  38  Neb. 
244;  Leigh  v.  Omaha  Si.  R.  Co,  36  Neb.  131; 
Noyes  v.  Smith,  28  Vt.  59,  65  Am.  Dec.  222. 

Appliances  Mot  Usual  or  Customary.  —  Failure 
to  furnish  appliances  which  are  usual  or  cus- 
tomary in  the  business  is  not  negligence. 
Red  River  Line  v.  Smith,  (C.  C.  A.)  99  Fed. 
Rep.  520. 

Latent  Defects. — Doyle  v.  White,  159  N.  Y. 
548,  affirming  9  N.  Y.  App.  Div.  521. 

Permitting  a  Servant  to  Use  a  Machine  imposes 
the  same  obligation  on  the  master  as  if  he 
ordered  the  servant  to  work  with  the  machine. 
Virginia,  etc.,  Wheel  Co.  v.  Chalkley,  98  Va. 
62. 

1.  When  Servant  Not  Engaged  in  Work  Re- 
quiring Tools.  —  Gowen  v.  Harley,  (C.  C.  A.) 
56  Fed.  Rep.  973,  56  Am.  &  Eng.  R.  Cas.  238; 
Potter  v.  Chicago,  etc.,  R.  Co.,  46  Iowa  399; 
Marsh  v.  Chickering,  101  N.  Y.  399.  See  also 
Steinhauser  v.  Spraull,  127  Mo.  541. 

2.  Duty  a  Continuing  One. —  Jager  v.  Cali- 
fornia Bridge  Co.,  104  Cal.  542;  Rodney  v.  St. 
Louis  Southwestern  R.  Co.,  127  Mo.  676. 

3.  Servant  May  Assume  that  Master  Has  Per- 
formed His  Duty  —  United  States.  —  Mason,  etc., 
R.  Co.  v.  Yockev,  103  Fed.  Rep.  265,  43  C.  C. 
A.  228. 

California.  —  Silveira  v.  Iversen,  128  Cal. 
187.  . 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Hines,  132 
111.  161,  22  Am.  St.  Rep.  515,  affirming  33  111. 
App.  271. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  v.  Roesch, 
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MASTER  AND  SERVANT. 


Personal  Injuries  to  Servant. 


or  unless  he  is  charged  with  the  duty  of  examining  and  ascertaining  their 
safety  and  suitableness.1 

(5)  Degree  of  Care  Required  of  Master —  (a)  Reasonable  or  Ordinary  Care  Sufficient. 
—  The  law  imposes  on  the  master  only  the  obligation  to  use  reasonable  and 
ordinary  care,  skill,  and  diligence  in  the  matter  of  machinery  and  appliances. 
And  when  he  has  done  this,  he  cannot  be  held  liable  for  the  consequences  of 
a  defect  in  the  machinery  or  appliances  used.3 


126  Ind.  445;  Ohio,  etc.,  R.  Co.  v.  Pearcy,  128 
lad.  197;  Evansville,  etc.,  R.  Co.  v.  Doan,  3 
Ind.  App.  453;  Wabash,  etc.,  R.  Co.  v.  Mor- 
gan, 132  Ind.  430. 

Iowa,  — Grannis  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  444. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Irwin,  37 
Kan.  701,  r  Am.  St.  Rep.  266. 

Maryland. — Cumberland,  etc.,  R.  Co.  v. 
State,  44  Md.  283. 

Michigan.  — ■  Ft.  Wayne,  etc.,  R.  Co.  v.  Gil- 
dersleeve,  33  Mich,  133. 

Missouri.  —  Dedrick  v.  Missouri  Pac.  R.  Co., 
21  Mo.  App.  433;  Higgins  v.  Missouri  Pac.  R. 
Co.,  43  Mo.  App.  547- 

New  York.  —  Kain  v.  Smilh,  8g  N.  Y.  375, 
affirming  25  Hun  (N.  Y.)  146. 

Pennsylvania.  —  Ortlip  v.  Philadelphia,  etc. 
Traction  Co.,  g  Pa.  Dist.  291. 

Rhode  Island.  —  McDonald  v.  Postal  Tel.  Co., 
(R  I.  rgoo)  46  Atl.  Rep.  407. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Garrett, 
73  Tex.  262,  15  Am.  St.  Rep.  781;  Texas,  etc., 
R.  Co.  v.  Geiger,  79  Tex.  13;  Texas,  etc.,  R. 
Co.  v.  O'Fiel,  78  Tex.  486;  International, 
etc.,  Co.  v.  Elkins,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  931;  Missouri,  etc.,  R.  Co.  v.  Crow- 
der,  (Tex.  Civ.  App.  1899)  55  S.  W.  Rep.  380; 
Gulf,  etc.,  R.  Co.  v.  Warner,  22  Tex.  Civ. 
App.  167;  Galveston,  etc.,  R.  Co:  v.  Adams, 
(Tex.  Civ.  App.  1900)  55  S.  W.  Rep.  803, 
affirmed  58  S.  W.  Rep.  831 ;  Galveston,  etc.,  R. 
Co.  v.  Smith,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  999. 

Virginia.  —  Ayers  v.  Richmond,  etc.,  R. 
Co.,  84  Va.  679,  33  Am.  &.  Eng.  R.  Cas.  269; 
Norfolk,  etc..  R.  Co.  v.  Nunnally,  88  Va.  546. 

1.  Servant's  Knowledge  of  Defects. — Louisville, 
etc.,  R.  Co.  v.  Orr,  gi  Ala.  554;  Muldowney  v. 
Illinois  Cent.  R.  Co.,  36  Iowa  462;  Parsons  v. 
Missouri  Pac  R.  Co.,  94  Mo.  286;  Schwerdt- 
feger  v.  New  York,  etc.,  Transp.  Co.,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  St.  Rep.  56;  Carter  v. 
Olive  Oil  Co.,  34  S.  Car.  211,  27  Am.  St.  Rep. 
8r5. 

Where  -the  servant  knows  that  the  master 
has  not  furnished  proper  appliances  for  the 
performance  of  his  work,  and  continues  in  the 
employment,  using  such  appliances,  he  will 
ordinarily  be  held  to  have  assumed  the  risks 
incident  to  their  use.  Texas,  etc.,  R.  Co.  v. 
Bradford,  66  Tex.  732,  59  Am.  Rep.  639,  28 
Am.  &  Eng.  R.  Cas.  479.  See  also  infra,  this 
section,  3.  Assumption  of  Risks  by  Servant. 

2.  Reasonable  Care  Sufficient  —  United  States. 
—  Garnett  v.  Phoenix  Bridge  Co.,  98  Fed.  Rep. 
192;  Mason,  etc.,  R.  Co.  v.  Yockey,  103  Fed. 
Rep.  265,  43  C.  C.  A.  228. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Jager- 
man,  59  Ark.  98;  St.  Louis,  etc.,  R.  Co.  v. 
Gaines,  46  Ark.  555;  St.  Louis,  etc.,  R.  Co. 
v.  Rice,  51  Ark.  467;  Little  Rock,  etc.,  R.  Co. 
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v.  Eubanks,  48  Ark.  460,  3  Am.  St.  Rep.  245; 
St.  Louis,  etc.,  R.  Co.  i\  Harper,  44  Ark.  524.  ' 

California.  —  Sappenfield  v.  Main  St.,  etc., 
R.  Co.,  91  Cal.  48;  Brymer  v.  Southern  Pac. 
Co.,  90  Cal.  496. 

Colorado.  —  Burlington,  etc.,  R.  Co.  v.  Liehe, 
17  Colo.  280. 

Georgia.  —  Roberts  v.  Porter  Mfg.  Co.,  no 
Ga.  474. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Abend,  7 
111.  App.  130;  Kranz  v.  White,  8  111.  App.  583; 
Peoria,  etc.,  R.  Co.  v.  Hardwick,  48  111.  App. 
562. 

Indiana.  — Umback  v.  Lake  Shore,  etc.,  R. 
Co..  83  Ind.  191,  8  Am.  &  Eng.  R.  Cas.  98; 
Wabash,  etc.,  R.  Co.  v.  Morgan,  132  Ind.  430. 

Iowa.  —  Stockwell  v.  Chicago,  etc.,  R.  Co., 
106  Iowa  63;  Gould  v.  Chicago,  etc.,  R.  Co  ,  66 
Iowa  590. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Wagner, 
33  Kan.  660,  21  Am.  &  Eng.  R.  Cas.  637; 
Hannibal,  etc.,  R.  Co.  v.  Kanaley,  39  Kan.  1; 
Union  Pac.  R.  Co.  v.  Fray,  43  Kan.  750;  Chi- 
cago, etc.,  R.  Co.  v.  Blevins,  46  Kan.  370; 
Atchison,  etc.,  R.  Co.  v.  McKee,  37  Kan.  592; 
Kansas  City,  etc.,  R.  Co.  v.  Ryan,  52  Kan.  637. 

Louisiana.  —  Towns  v.  Vicksburg,  etc.,  R. 
Co.,  37  La.  Ann.  630.  55  Am.  Rep.  508. 

Massachusetts.  —  Miller  v.  New  York,  etc.. 
Railroad,  175  Mass.  363. 

Maryland.  —  Wonder  v.  Baltimore,  etc.,  R. 
Co.,  32  Md.  411,  3  Am.  Rep.  143. 

Michigan.  —  Lindstrand  v.  Delta  Lumber 
Co.,  65  Mich.  254. 

Missouri.  —  Bovven  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  268;  Dedrick  v.  Missouri  Pac.  R.  Co., 
2t  Mo.  App.  433;  Bohn  v.  Chicago,  etc.,  R. 
Co.,  106  Mo.  429;  Krampe  v.  St.  Louis  Brew- 
ing Assoc.,  59  Mo.  App.  277;  Higgins  v.  Mis- 
souri Pac.  R.  Co.,  43  Mo.  App.  547;  Gutridge 
v.  Missouri  Pac.  R.  Co.,  105  Mo.  520. 

Montana.  — Johnson  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  16  Mont.  164;  Kelley  v- 
Cable  Co.,  7  Mont.  70. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Oyster, 
58  Neb.  1. 

New  York.  —  Carlson  v.  Phoenix  Bridge  Co., 
55  Hun  (N.  Y.)  485;  Probst  v.  Delameter,  ico 
N.  Y.  266;  McNeil  v.  New  York,  etc.,  R.  Co., 
71  Hun  (N.  Y.)  24:  Ballard  v.  Hitchcock  Mfg. 
Co.,  51  Hun  (N.  Y.;  188;  Biddiscomb  v.  Cam- 
eron, 35  N.  Y.  App.  Div.  561. 

Oregon.  —  Nutt  v.  Southern  Pac.  R.  Co.,  25 
Oregon  291. 

Pennsylvania.  —  Corcoran  v.  Wanamaker' 
185  Pa.  St.  496;  Service  v.  Shoneman,  196  Pa" 
St.  63. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Aiken,  89  Tenn.  245. 

Texas.  —  International,  etc.,  R.  Co.  v.  Bell. 
75  Tex.  50;  Gulf,  etc.,  R.  Co.  v.  Wells,  81 
Tex.  685;  Gulf,  etc.,  R.  Co.  v.  Johnson,  S3 
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(b)  What  Is  Reasonable  or  Ordinary  Care.  —  The  care  which  the  master  is  required 
to  exercise  for  the  safety  of  his  employees  does  not  require  that  every  possible 
danger  be  anticipated  and  guarded  against,  but  only  such  as  are  likely  to 
occur.1  The  degree  of  care  is  always  proportioned  to  the  amount  of  hazard 
which  may  reasonably  be  anticipated  as  consequent  upon  the  master's  negli- 
gence, considering  the  character  of  the  work  to  be  performed.2  The  care 
necessary  to  be  exercised,  it  has  been  said,  is  such  as  a  prudent  man  would 
exercise  if  his  own  person  were  exposed  to  the  danger  resulting  from  the  use 
of  the  machinery  or  appliances  furnished.3 

(6)  Necessity  of  FiirnisJiimx  Absolutely  Safe  Machinery.  —  It  is  not  the 
duty  of  the  master  to  furnish  machinery  and  appliances  which  are  absolutely 
safe  for  the  intended  use.  If  this  were  the  measure  of  his  duty  it  would 
make  him  an  insurer  and  liable  for  injuries,  though  he  exercised  the  greatest 
diligence  in  the  construction  and  purchase  and  in  the  care  and  repair  of  the 
machinery.4 


Tex.  628;  Missouri  Pac.  R.  Co.  v.  Lyde,  57 
Tex.  505;  Gulf,  etc.,  R.  Co.  v.  McNeill,  (Tex. 
Civ.  App.  1894.)  25  S.  W.  Rep.  647;  Gulf,  etc., 
R.  Co.  v.  Schwabbe,  1  Tex.  Civ.  App.  573; 
Missouri,  etc..  R.  Co.  v.  Woo(is,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  741 ;  Eddy  v.  Adams, 
(Tex.  1892)  18  S.  W.  Rep.  490;  Texas,  etc.,  R. 
Co.  v.  Nix,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  328;  Texas,  etc.,  R.  Co.  v.  Huffman,  83 
Tex.  286;  Eddy  v.  Prentice,  8  Tex.  Civ. 
App.  58. 

Utah.  —  Fritz  v.  Salt  Lake,  etc..  Gas,  etc., 
Co.,  18  Utah  493;  Konold  v.  Rio  Grande  West- 
ern R.  Co.,  21  Utah  379. 

Wisconsin.  —  Cole  v.  Chicago,  etc.,  R.  Co., 
71  Wis.  114,  5  Am.  St.  Rep.  201. 

1.  Reasonable  Care  Defined. —  Koontz  v.  Chi-, 
cago,  etc.,  R.  Co.,  65  Iowa  224,  54  Am.  Rep. 
5:"Lawless  v.  Laclede  Gas  Light  Co.,  72  Mo. 
App.  679. 

2.  Degree  of  Care  Proportioned  to  Hazard  — 

United  Stales.  —  Texas,  etc.,  R.  Co,  v.  Thom- 
son, (C.  C.  A.)  70  Fed.  Rep.  944, 

Kentucky,  —  Lawrence  v.  Hagemeyer,  93 
Ky.  591. 

Massachusetts. — McLean  v.  Cole,  175  Mass.  5. 

Michigan.  — Johnson  v.  Spear,  76  Mich.  139, 
15  Am.  St.  Rep.  298. 

Mississippi.  —  Bell  v.  Refuge  Oil  Mill  Co., 
77  Miss.  387. 

Missouri.  — Friel  v.  Citizens'  R.  Co.,  115  Mo. 
503;  Covey  v.  Hannioal,  etc.,  R.  Co.,  86  Mo. 
635,  28  Am.  &  Eng.  R.  Cas.  382;  Bowen  v. 
Chicago,  etc.,  R.  Co.,  95  Mo.  26S. 

New  York. — Ballard  v.  Hitchcock  Mfg.  Co., 
51  Hun  (N.  Y.)  188;  Harroun  v.  Brush  Electric 
Light  Co.,  12  N.  Y.  App.  Div.  126. 

Rhode  Island.  —  Disano  v.  New  England 
Stean.  Brick  Co.,  20  R.  I.  452. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Doyle,  49  Tex.  190. 

West  Virginia.  —  Schwartz  v.  Shull,  45  W. 
Va.  405. 

Wisconsin.  —  Baxter  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  307. 

3.  Care  Such  as  Prudent  Man  Would  Exercise  in 
His  Own  Behalf — California.  —  Sappenfield  v. 
Main  St.,  etc.,  R.  Co.,  91  Cal.  48;  Brymer  v. 
Southern  Pac.  Co.,  90  Cal.  496. 

Iowa.  —  Stockvvell  v.  Chicago,  etc.,  R.  Co., 
106  Iowa  63. 

Missouri.  —  Coins  v.  Chicago,  etc.,  R.  Co., 
37  Mo.  App.  221. 
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New  York.  —  Probst  v.  Delamater,  100  N. 
Y.  266;  Carlson  v.  Phoenix  Bridge  Co.,  55  Hun 
(N.  Y.)  485. 

Texas.  —  International,  etc.,  R.  Co.  v.  Bell, 
75  Tex.  50;  Gulf,  etc.,  R.  Co.  v.  Schwabbe,  1 
Tex.  Civ.  App.  573;  Quintana  v.  Consolidated 
Kansas  City  Smelting,  etc.,  Co.,  14  Tex.  Civ. 
App.  347;  Galveston,  etc.,  R.  Co.  v.  Gormley, 
91  Tex.  393. 

4.  Master  Not  an  Insurer  Against  Injury  — 
United  States.  —  Hough  v.  Texas,  etc.,  R.  Co., 
100  U.  S.  213;  Baltimore,  etc.,  R.  Co.  v. 
Mackey,  157  U.  S.  72;  Washington,  etc.,  R. 
Co.  v.  McDade,  135  U.  S.  554,  44  Am.  &  Eng. 
R.  Cas.  505. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Allen, 
78  Ala.  494,  28  Am.  &  Eng.  R.  Cas.  514.;  Hol- 
land v.  Tennessee  Coal,  etc.,  Co.,  91  Ala.  444; 
Mary  Lee  Coal,  etc.,  Co.  v.  Chambliss,  97 
Ala.  171;  Smoot  v.  Mobile,  etc.,  R.  Co.,  67 
Ala.  13. 

Arkansas. — Little  Rock,  etc.,  R.  Co.  v. 
Duffey,  35  Ark.  602,  4  Am.  &  Eng.  R.  Cas. 
637;  St.  Louis  Iron,  etc.,  R.  Co.  v.  Gaines,  4(1 
Ark.  555;  Little  Rock,  etc.,  R.  Co.  v.  Eubanks, 
48  Ark.  460,  3  Am.  St.  Rep.  245,  31  Am.  & 
Eng.  R.  Cas.  176;  St.  Louis,  etc.,  R.  Co.  v. 
Harper,  44  Ark.  524. 

Illinois.  —  Camp  Point  Mfg.  Co.  v.  Ballou, 
71  111.  417;  North  Chicago  Rolling  Mills  Co.  v. 
Monka,  4  111.  App.  664;  Pennsylvania  Co.  v. 
Lynch,  90  111.  333;  Price  v.  Henagan,  5  111. 
App.  234;  Richardson  v.  Cooper,  88  111.  270; 
Columbus,  etc.,  R.  Co  v.  Troesch,  68  1)1.  545, 
18  Am.  Rep.  578;  Chicago,  etc.,  R.  Co.  v. 
Mahoney,  4  111.  App.  262;  Chicago,  etc.,  R. 
Co.  v.  Scheuring,  4  111.  App.  533 ;  Illinois  Cent. 
R.  Co.  v.  Jones,  11  111.  App.  324;  Chicago,  etc., 
R.  Co.  v.  Hagar,  n  111.  App.  498;  Wabash, 
etc.,  R.  Co.  v.  Fenton,  12  111.  App.  417;  Chi- 
cago, etc.,  R.  Co.  v.  Pratt,  14  111.  App.  346; 
East  St.  Louis  Packing,  etc.,  Co.  v.  McElroy, 
29  111.  App.  504;  Indianapolis,  etc.,  R.  Co.  v. 
Toy,  91  111.  474,  33  Am.  Rep.  57;  Illinois  River 
Paper  Co.  v.  Albert,  49  111.  App.  363;  Peoria, 
etc.,  R.  Co.  v.  Johns,  43  111.  App.  83. 

Indiana.  —  Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
Cormick,  74  Ind.  440;  Pennsylvania  Co.  v. 
Long,  94  Ind.  250;  Cincinnati,  etc.,  R.  Co.  v. 
Roesch,  126  Ind.  445;  Indianapolis,  etc.,  R. 
Co.  v.  Love,  10  Ind.  554. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Wagner, 
33  Kan.  660,  21  Am.  &  Eng.  R.  Cas.  637. 
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(7)  Necessity  of  Furnishing  Best  Machinery  and  Appliances  Obtainable.  — 
It  is  not  the  duty  of  the  master  to  furnish  the  best  machinery  and  appliances 
obtainable.  His  duty  is  discharged  when  he  furnishes  machinery  and  appli- 
ances which  are  reasonably  safe  and  suitable  for  the  intended  use,1  and  of  the 
character  ordinarily  in  use.2 

dersleeve,  33  Mich.  133;  Michigan  Cent.  R. 
Co.  v.  Smiihson,  45  Mich.  212,  1  Am.  &  Eng. 
R.  Cas.  101;  Richards  v.  Rough,  53  Mich.  212. 

Mississippi.  —  Hatter  v.  Illinois  Cent.  R. 
Co.,  69  Miss.  642. 

Missouii. —  Huhn  v.  Missouri  Pac.  R.  Co., 
92  Mo.  440,  31  Am.  &  Eng.  R.  Cas.  221;  Tabler 
v.  Hannibal,  etc.,  R.  Co.,  93  Mo.  79,  31  Am.  & 
Eng.  R.  Cas.  185;  Friel  v.  Citizens'  R.  Co., 
115  Mo.  503;  Higgins  v.  Missouri  Pac.  R.  Co., 
43  Mo.  App.  547;  Berning  v.  Medart,  56  Mo. 
App.  443- 

New  York.  —  Hickey  v.  Taaffe,  105  N.  Y. 
26;  Van  Horn  v.  Boston,  etc.,  R.  Co  ,  (Supm. 
Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  782;  Thorn  v. 
New  York  City  Ice  Co.,  46  Hun  (N.  Y.)  497; 
Spencer  v.  New  York  Cent.,  etc.,  R.  Co.,  67 
H  un  (N.  \  .)  196;  McNeil  v.  New  York,  etc., 
R.  Co.,  71  Hun  (N.  Y.)  24;  Jacobson  v.  Cor- 
nelius, 52  Hun  (N.  Y.)  377;  Sisco  v.  Lehigh, 
etc.,  R.  Co.,  145  N.  Y.  296;  Kennedy  v.  Jack- 
son Agricultural  Iron  Works,  (N.  Y,  Super. 
Ct.  Gen.  T.)  12  Misc.  (N.  Y.)  336;  Beaudin  v. 
Central  Vermont  R.  Co.,  (Supm.  Ct.  Gen.  T.) 
38  N.  Y.  St.  Rep.  473;  Coppins  v.  New  York 
Cent.,  etc.,  R.  Co.,  43  Hun  (N.  Y.)  26;  Spencer 
v.  Worthington,  44  N.  Y.  App.  Div.  496;  Marsh 
v.  Chickering,  101  N.  Y.  396;  Burke  v.  Wither- 
bee,  98  N.  Y.  562;  Stringham  v.  Stewart,  27 
.  Hun  (N.  Y.)  562;  Larrlin  v.  Buffalo,  etc.,  R. 
Co.,  106  N.  Y.  136,  60  Am.  Rep.  433;  Mc- 
Govern  v.  Central  Vermont  R.  Co.,  (Supm. 
Ct.  Gen.  T.).6  N.  Y.  Supp.  838;  Kern  v.  De- 
Castro,  etc.,  Sugar  Refining  Co.,  125  N.  Y.  50. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Sentmeyer,  92  Pa.  St.  276,  37  Am.  Rep.  684,  5 
Am.  &  Eng.  R.  Cas.  508;  Payne  v.  Reese,  100 
Pa.  St.  301;  Philadelphia,  etc.,  R.  Co.  v. 
Hughes,  119  Pa.  St.  301,  33  Am.  &  Eng.  R. 
Cas.  348;  Augerstein  v.  Jones,  139  Pa.  Si.  183, 
23  Am.  St.  Rep.  174;  Titus  v.  Bradford,  etc., 
R.  Co.,  136  Pa.  St.  618,  20  Am.  St.  Rep.  944; 
Lehigh,  etc.,  Coal  Co.  v.  Hayes,  128  Pa.  St. 
294,  15  Am.  St.  Rep.  6S0;  Allison  Mfg.  Co.  v. 
McCormick,  118  Pa.  St.  519,  4  Am.  St.  Rep. 
613;  Bonner  v.  Pittsburgh  Bridge  Co.,  5  Pa. 
Super.  Ct.  281;  Northern  Cent.  R.  Co.  v.  Hus- 
son,  101  Pa.  St.  1,  47  Am.  Rep.  690. 

Rhode-  Island.  — Disano  v.  New  England 
Steam  Brick  Co.,  20  R.  I.  452. 

Texas.  —  Internationa],  etc.,  R.  Co.  v.  Wil- 
liams, 82  Tex.  342;  Nix  v.  Texas  Pac.  R.  Co., 
82  Tex.  473,  27  Am.  St.  Rep.  897;  Inter- 
national, etc.,  R.  Co.  v.  Bell,  75  Tex.  50;  Gal- 
veston, etc.,  R.  Co.  <•.  Croskell,  6  Tex.  Civ. 
App.  160;  Gulf,  etc.,  R.  Co.  v.  Beall,  (Tex. 
Civ.  App.  1S9S)  43  S.  W.  Rep.  605. 

Virginia.  —  Bertha  Zinc  Co.  v.  Martin,  93 
Va.  791. 

Washington. — Hoffman  v.  American  Foundry 
Co.,  18  Wash.  287. 

Wisconsin. — Innes  v.  Milwaukee, 96  Wis.  170. 
2.  Appliances  Ordinarily  in  Use  —  California. 
—  Sappenfield  v.  Main  St.,  etc.,  R.  Co.,  91 
Cal.  4S;  Martin  v.  California  Cent.  R.  Co.,  94 
Cal.  326. 
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Michigan.  —  Richards  v.  Rough,  53  Mich. 
212;  Batterson  v.  Chicago,  etc.,  R.  Co.,  49 
Mich.  184.  8  Am.  &  Eng.  R.  Cas.  123. 

Missouri. — Porter  v.  Hannibal,  etc.,  R.  Co., 
71  Mo.  66,  36  Am.  Rep.  454,  2  Am.  &  Eng. 
R.  Cas.  44;  Siela  v.  Hannibal,  etc.,  R.  Co.,  82 
Mo.  430;  Tabler  v.  Hannibal,  etc.,  R.  Co.,  93 
Mo.  79,  31  Am.  &  Eng.  R.  Cas.  185;  Higgins  v. 
Missouri  Pac.  R.  Co.,  43  Mo.  App.  547;  Bovven 
v.  Chicago,  etc.,  R.  Co.,  95  Mo.  26S;  Huhn 
Missouri  Pac.  R.  Co.,  92  Mo.  440;  Gardners. 
St.  Louis,  etc.,  R.  Co.,  135  Mo.  90. 

Nebraska.  —  Lincoln  St.  R.  Co.  v.  Cox,  48 
Neb.  807. 

New  York.  —  Arnold  v~  Delaware,  etc., 
Canal  Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  St. 
Rep.  368;  Hotis  v.  New  York  Cent.,  etc.,  R. 
Co.,  (Supm.  Ct.  Gen.  T.)  25  N.  Y.  St.  Rep. 
525;  Jones  v.  New  York  Cent.,  etc.,  R.  Co.,  22 
Hun  (N.  Y.)  284;  Richards  v.  Hayes,  (C.  PI. 
Gen.  T.)  12  Misc.  (NT.  Y.)  44. 

North  Carolina.  —  Pleasants  v.  Raleigh,  etc., 
Air-Line  R.  Co.,  95  N.  Car.  195. 

Ohio.  —  Mad  River,  etc.,  R.  Co.  v.  Barber,  5 
Ohio  St.  541,  67  Am.  Dec.  3T2. 

Oregon.  —  Nutt  v.  Southern  Pac.  R.  Co.,  25 
Oregon  291. 

Pennsylvania.  —  Augerstein  v.  Jones,  139  Pa. 
Si.  183,  23  Am.  St.  Rep.  174. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Jones, 
9  Heisk.  (Tenn.)  27,  19  Am.  R.  Rep.  261. 

Texas.  —  International,  etc.,  R.  Co.  v.  Wil- 
liams, 82  Tex.  342;  Fordyce  v.  Yarborough, 
1  Tex.  Civ.  App.  260;  Galveston,  etc.,  R.  Co.  v. 
Delahanty,  53  Tex.  206,  4Am.&  Eng.  R.  Cas. 
628;  Texas,  etc.,  R.  Co.  v.  Huffman,  83  Tex. 
286;  Gulf,  etc.,  R.  Co.  v.  Abbott,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  299;  Galveston,  etc., 
R.  Co.  v.  Davis,  4  Tex.  Civ.  App.  468;  Eddy 
v.  Adams,  (Tex  1892)  t8  S.  W.  Rep.  490. 

Washington. — Watts  v.  Hart,  7  Wash.  178. 

1.  Master  Need  Not  Furnish  Best  Machinery 
Obtainable  —  United  States.  —  Robertson  v. 
Cornelson,  34  Fed.  Rep.  716. 

Delaware. — -Murphy  v.  Hughes,  1  Penn. 
(Del.)  250. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Becker, 
38  111.  App.  523;  Consolidated  Coal  Co.  v.  Bon- 
ner, 43  111.  App.  17;  Chicago,  etc.,  R.  Co.  v. 
Lonergan,  118  111.  4T,  28  Am.  &  Eng.  R.  Cas. 
491:  Chicago,  etc.,  R.  Co.  v.  Kerr,  14S  111.  605; 
Chicago,  etc.,  R.  Co.  v.  Smith,  iS  111.  App.  119; 
Chicago,  etc.,  R.  Co.  v.  Finnan,  84  111.  App. 
383. 

Indiana.  —  Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
Cormick, 74  Ind.  440,  5  Am.  &  Eng.  R.  Cas. 
474;  Louisville,  etc.,  R.  Co.  v.  Orr,  84  Ind.  50, 
8  Am.  &  Eng.  R.  Cas.  94. 

Iowa.  —  Burns  v.  Chicago,  etc.,  R.  Co.,  6g 
Iowa  450,  58  Am.  Rep.  227. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  McKee, 
37  Kan.  592. 

Kentucky.  —  Derby  v.  Kentucky  Cent.  R. 
Co.,  (Ky.  1887)  4  S.  W.  Rep.  303. 

Maryland.  —  Wood  v.  Heiges,  83  Md.  257. 

Michigan.  —  Ft.  Wayne,  etc.,  R.  Co.  v.  Gil- 
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(8)  Necessity  of  Adopting  Eat  est  Inventions  and  Improvements  —  (a)  in 
General.  — ■  Neither  companies  nor  individuals  are  bound,  as  between  them- 
selves and  their  servants,  to  discard  and  throw  away  their  implements  or 
machinery  upon  the  discovery  of  later  improvements  or  devices  which  are 
claimed  to  overcome,  or  do  in  fact  overcome,  defects  therein.  If  the  master 
exercises  ordinary  care  and  prudence  to  keep  the  machinery  and  appliances 
in  sound  repair,  so  that  harm  does  not  result  to  the  servants  for  want  of  such 
sound  condition,  he  will  not  be  responsible  to  the  servants  for  injuries  which 
may  happen  to  them  in  the  use.  of  such  machinery  and  appliances.' 


Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Asbury,  84 
111.  434;  Chicago,  etc.,  R.  Co.  v.  Smith,  18  III. 
App.  119;  Hart,  etc.,  Mfg.  Co.  v.  Tiina,  85  111. 
App.  310, 

Maryland,  —  Wonder  v.  Baltimore,  etc.,  R. 
Co..  32  Md.  411,  3  Am.  Rep.  143. 

Michigan.  —  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  6r;  Werbowlsky  v.  Ft.  Wayne,  elc,  R. 
Co.,  86  Mich.  236,  24  Am.  St.  Rep.  120;  Shad- 
ford  v.  Ann  Arbor  St.  R.  Co.,  in  Mich.  390. 

Minnesota.  —  Manley  v.  Minneapolis  Paint 
Co.,  76  Minn.  169;  Stiller  z/.  BohnMfg.  Co.,  So 
Minn.  1. 

Mississippi.  —  Kent  v.  Yazoo,  etc.,  R.  Co.,  77 
Miss.  494. 

Missouri.  —  Smith  v.  St.  Louis,  etc.,  R.  Co., 
69  Mo.  32,  33  Am.  Rep.  484;  Huhn  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  440,  31  Am.  &  Eng.  R. 
Cas.  221;  Cagney  v.  Hannibal,  etc.,  R.  Co.,  69 
Mo.  416;  Muirhead  v.  Hannibal,  etc.,  R.  Co., 
ig  Mo.  App.  634;  Warmington  v.  Alchison, 
etc.,  R.  Co.,  46  Mo.  App.  159;  Worheide  v. 
Missouri  Car,  etc.,  Co.,  32  Mo.  App.  367. 

Nebraska.  —  Omaha  Bottling  Co.  v.  Theiler, 
59  Neb.  257. 

New  York.  —  Warner  v.  Erie  R.  Co.,  39  N. 
Y.  471;  Sweeney  v.  Page.  64  Hun  (N.  Y.)  172; 
Sisco  v.  Lehigh,  etc.,  R.  Co..  145  N.  Y.  296; 
O'Hare  v.  Keeler,  22  N.  Y.  App.  Div.  191. 

North  Carolina. — Young  ^.Virginia,  etc., 
Constr.  Co.,  109  N.  Car.  618. 

Ohio.  —  National,  etc.,  Castings  Co.  v.  Lus- 
comb,  19  Ohio  Cir.  Ct.  673. 

Pennsylvania.  —  Shaffer  v.  Haish,  no  Pa.  St. 
575;  Drew  v.  Gaylord  Coal  Co.,  3  Kulp  (Pa.) 
207;  Kehler  v.  Schwenk,  144  Pa.  St.  348,  27 
Am.  St.  Rep.  633;  Higgins  v.  Fanning,  195 
Pa.  St.  590 

Utah.  —  Fritz  v.  Salt  Lake,  etc.,  Gas.  etc., 
Co.,  18  Utah  493. 

Washington.  —  Hoffman  v.  American  Foun- 
dry Co.,  18  Wash.  287. 

The  Test  is  not  whether  the  master  has  omit- 
ted to  do  something  which  he  could  have  done, 
nor  whether  better  machinery  might  have  been 
obtained,  but  whether  the  selection  was  reason- 
ably prudent  and  careful,  and  whether  the 
machinery  provided  was,  in  fact,  adequate  and 
proper  for  tne  use  to  which  it  was  applied. 
Kern  v.  De  Castro  etc.,  Sugar  Refining  Co., 
125  N.  Y.  50. 

Machinery  Similar  to  That  Used  in  Other  Estab- 
lishments. —  The  master  is  under  no  obligation 
to  furnish  machinery  similar  to  that  used  in 
olher  establishments,  although  the  latter  may 
be  less  dangerous  than  that  used  by  him. 
Wood  v.  Heiges,  83  Md.  257. 

1.  Need  Not  Adopt-  Latest  Inventions  —  Ala- 
bama.—  Louisville,  etc.,  R.  Co.  v.  Allen,  78 
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Ala.  494,  28  Am.  &  Eng.  R.  Cas.  514;  Georgia 
Pac.  R.  Co.  v.  Propst,  83  Ala.  518;  Richmond, 
etc.,  R.  Co.  v.  Jones,  92  Ala.  218;  Louisville, 
etc.,  R.  Co.  v.  Hall,  87  Ala.  708,  13  Am.  St. 
Rep.  84,  39  Am.  &  Eng.  R.  Cas.  298. 

California.  —  Sappenfield  v.  Main  St.,  etc., 
R.  Co.,  91  Cal.  48. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Few,  15 
111.  App.  125;  Chicago,  etc.,  R.  Co.  v.  Loner- 
gan,  118  111.  41,  28  Am.  &  Eng.  R.  Cas.  491; 
Chicago,  etc.,  R.  Co.  v.  Armstrong,  62  111, 
App.  228;  Harsha  v.  Babicx,  54  111.  App.  586. 

Indiana.  — Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
Cormick,  74  Ind.  440,  5  Am.  &  Eng.  R.  Cas. 
474;  Louisville,  etc.,  R.  Co.  v.  Orr,  84  Ind.  50. 

Iowa.  —  Burns  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa  450,  58  Am.  Rep.  227,  28  Am.  &  Eng.  R. 
Cas.  409;  Greenleaf  v.  Illinois  Cent.  R.  Co., 
29  Iowa  14,  4  Am.  Rep.  181;  Cooper  v.  Cen- 
tial  R.  Co.,  44  Iowa  134. 

Maryland.  —  Wonder  v.  Baltimore,  etc.,  R. 
Co.,  32  Md.  411,  3  Am.  Rep.  143. 

Massachusetts.  —  Rooney  v.  Sewall,  elc, 
Cordage  Co.,  161  Mass.  153. 

Michigan.  —  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  61 ;  McGinris  v.  Canada  Soulhern  Bridge 
Co.,  49  Mich.  466,  8  Am.  &  Eng.  R.  Cas.  135; 
Illick  v.  Flint,  elc,  R.  Co.,  67  Mich.  632;  Ft. 
Wayne,  etc.,  R.  Co.  v.  Gildersleeve,  33  Mich. 
133- 

Minnesota.  —  Lorimer  v.  St.  Paul  City  R. 
Co.,  48  Minn.  391. 

Missouri.  —  Higgins  v.  Missouri  Pac.  R. 
Co.,  43  Mo.  App.  547;  Gutridge  v.  Missouri 
Pac.  R.  Co.,  105  Mo.  520;  Blantonz>.  Dold,  109 
Mo.  64;  Fiiel  v.  Citizens'  R.  Co.,  115  Mo.  503; 
Huhn  v.  Missouri  Pac.  R.  Co.,  92  Mo.  440; 
Smith  v.  St.  Louis,  etc.,  R.  Co.,  69  Mo.  32,  33 
Am.  Rep.  484. 

Nebraska.  —  Missouri  Pac.  R.  Co.  v.  Baxter, 
42  Neb.  793. 

New  York.  —  Sweeney  v~.  Berlin,  etc..  En- 
velope Co.,  101  N.  Y.  520,  54  Am.  Rep  722; 
Bajus  v.  Syracuse,  etc.,  R.  Co.,  103  N.  Y  312, 
57  Am.  Rep.  723,  28  Am.  &  Eng.  R.  Cas  499. 

Ohio.  —  National  Malleable  Caslings  Co.  v. 
Luscomb,  9  Chio  Cir.  Ct.  680,  6  Ohio  Cir.  Dec. 
313- 

Pennsylvania.  —  Delaware  River  Iron  Ship 
Bldg.,  etc,  Works  v.  Nuttall,  119  Pa.  St.  149; 
Leonard  v.  Herrmann,  195  Pa.  St.  222. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Fos- 
ter, 10  Lea  (Tenn.)  359;  Bradley  v.  Nashville, 
etc.,  R.  Co.,  14  Lea  (Tenn.)  374. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Gormley, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  1051. 

Improved  Appliances  need  not  be  furnished, 
unless  they  are  in  general  use.  Lloyd  v. 
Hanes,  126  N.  Car.  359. 

Volume  XX. 


Master's  Liability  for  MASTER  AND  SERVANT.    Personal  Injuries  to  Servant. 


(b)  When  Exceptional  Liability  Imposed  on  Master.  — -  The  rule  just  stated  seems 
to  be  subject  to  an  exception  in  case  of  occupations  which  are  attended  with 
great  and  unusual  danger.  It  has  been  said  that  in  occupations  of  this  char- 
acter there  must  be  used  all  appliances  readily  attainable  known  to  science  for 
the  prevention  of  accidents,  and  a  neglect  to  provide  such  readily  attainable 
appliances  will  be  regarded  as  proof  of  culpable  negligence.  If  an  occupation 
attended  with  great  danger  can  be  prosecuted  by  proper  precautions  without 
fatal  results,  such  precautions  must  be  taken  by  the  promoters  of  the  pursuit 
or  the  employers  of  laborers  thereon.1 

(9)  Use  by  Servant  of  Machinery  for  Purposes  Not  Designed.  —  The  master 
is  under  no  obligation  to  his  servant  to  make  machinery  suitable  for  purposes 
not  designed,  or  which  could  not  have  been  contemplated  by  the  master,  and 
if  the  servant  is  injured  while  so  using  the  machinery  or  appliances  he  cannot 
recover.2 

(10)  Failure  of  Servant  to  Use  Appliances  Furnished.  —  Where  the 
employer  furnishes  appliances  which  would  avert  the  injury,  and  the  injury  is 
due  to  the  failure  of  the  servant  to  use  them,  there  can  be  no  recoveiy.3 

(11)  Master  s  or  Servant's  Knozvledge  of  Defects  as  Affecting  Liability. — 
As  the  master  is  only  bound  to  use  reasonable  care  in  furnishing  and  main- 
taining in  a  safe  condition  the  machinery  and  appliances,  and  does  not  insure 
the  servant  against  injury,  there  can  be  no  recovery  for  injuries  sustained  from 
defects  in  such  machinery  or  appliances  unless  the  master  had  knowledge 
thereof,  or  unless  in  the  exercise  of  reasonable  care  he  should  have  known 
thereof.'4  It  is  also  essential  to  a  recovery,  that  the  servant  was  ignorant 
of  the  defects  and  did  not  have  equal  means  with  the  master  of  knowing  of 
them.5 

(12)  Proximate  Cause  of  Injury.  —  It  is  further  essential  to  a  recovery, 
that  the  defects  complained  of  should  have  been  the  proximate  cause  of  the 


inj  ury." 

May  Use  Machinery  Less  Safe  than  That  in  Gen- 
eral Use.  —  Wonder  v.  Baltimore,  etc  ,  R.  Co., 
32  Md.  411,  3  Am.  Rep.  143. 

1.  Mather  v.  Rillston,  156  U.  S.  399. 

2.  Use  of  Machinery  for  Purpose  Not  Intended 
—  California.  —  Kauff  man  v.  Maier,  94  Cal.  269. 

Georgia.  —  Richmond,  etc.,  R.  Co.  v.  Dickey, 
90  Ga.  49:. 

Michigan. — Preslon  v.  Chicago,  etc.,  R. 
Co.,  98  Mich.  128;  Jayne  v.  Sebewaing  Coal 
Co.,  108  Mich.  242. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v. 
Danish,  73  Miss.  258. 

Missouri.  —  Moran  v.  Brown,  27  Mo.  App. 
487. 

New  Hampshire.  —  Young  v.  Boston,  etc., 
R.  Co.,  69  N.  H.  356. 

New  York.  —  Teetsel  v.  Simmons,  88  Hun 
(N.  Y.)  621,  34  N.  Y.  Supp.  972;  Oellerich  v. 
Hayes,  (C.  PI.  Gen.  T.)  8  Misc.  (N.  Y.)  211. 

West  Virginia. — Skidmore  v.  West  Virginia, 
etc.,  R.  Co.,  41  W.  Va.  293. 

3.  Neglect  to  Use  Appliances  Furnished.  — 
Allen  v.  G.  W.  &  F.  Smith  Iron  Co.,  160  Mass. 
557;  Guggenheim  Smelting  Co.  v.  Flanigan, 
62  N.  J.  L.  354;  Flynn  v.  Maine  Steamship 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  14  Misc.  (N.  Y.) 
4 46 ;  Clark  v.  Riter-Conley  Co.,  39  N.  Y.  App. 
Div.  598. 

4.  Master's  Knowledge  or  Opportunity  for 
Knowledge  Necessary  —  England.' —  Priestley 
v.  Fowier,  3  M.  &  W.  r,  1  jur.  987. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Gaines. 
46  Ark.  555- 
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Connecticut.  —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  560. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hin- 
der, 16  Ky.  L.  Rep.  841,  30  S.  W.  Rep.  399; 
Bogenschulz  v.  Smith,  84  Ky.  330;  Baird  v. 
Deering,  13  Ky.  L.  Rep.  271. 

Missouri.  —  Lewis  v.  St.  Louis,  etc.,  R.  Co., 
59  Mo.  495,  21  Am.  Rep.  385. 

New  York.  —  Reardon  v.  New  York  Consol. 
Card  Co.,  51  N.  Y.  Super.  Ct.  134;  Devlin  v. 
Smith,  89  N.  Y.  470,  42  Am.  Rep.  311;  Cowhill 
v.  Roberts,  71  Hun  (N.  Y.)  127;  Warner  v. 
Erie  R.  Co.,  39  N.  Y.  468. 

North  Carolina.  —  Warner  v.  Western  North 
Carolina  R.  Co.,  94  N.  Car.  250,  25  Am.  & 
Eng.  R.  Cas.  432. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Hand 
man,  13  Lea  (Tenn.)  423. 

5.  Servant's  Ignorance  of  Defects  Necessary.  — 
Cowhill  v.  Roberts,  71  Hun  (N.  Y.)  127;  Rear- 
don v.  New  York  Consol.  Card  Co.,  51  \\  Y. 
Super.  Ct.  134;  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  560;  Riverside  Cotton  Mills  v. 
Green,  (Va.  1900)  34  S.  E.  Rep.  963.  See 
Larkin  v.  Washington.  Mills  Co.,  45  N.  Y. 
App.  Div.  6;  Hunts'.  Kane,  rooFed.  Rep.  256. 
See  also  infra,  this  section,  3.  Assumption  of 
Risks  by  Servant. 

6.  Defect  Must  Be  Proximate  Cause —  United 
States  —  Garnett  v.  Phoenix  Bridge  Co.,  98 
Fed.  Rep.  192. 

California.  —  Kauff  man  v.  Maier,  94  Cal.  269. 
Connecticut.  —  Broughel    !'.    Southern  New 
England  Telephone  Co.,  72  Conn.  617. 
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(13)  Application  of  Rules  to  Designated  Kinds  of  Machinery  or  Appliances 
—  (a)  Locomotives.  —  A  railroad  company  is,  under  the  general  rule,  bound  to  use 
reasonable  care  to  furnish  reasonably  safe  and  suitable  locomotive  engines,  and 
to  keep  them  in  repair.1 

(b)  Railroad  Cars  —  Cars  Owned  by  Company.  —  A  railroad  company  is  under  obli- 
gation to  its  employees  engaged  in  the  operation  and  management  of  its 
trains,  to  exercise  reasonable  care  and  diligence  in  furnishing  and  maintaining 
reasonably  safe  and  fit  cars  for  trains  on  its  road.* 


Kentucky,  —  Avery  v.  Meek,  96  Ky.  192; 
Edmonson  v.  Kentucky  Cent.  R.  Co.,  (Ky. 
1899)  49  S.  W.  Rep.  200. 

Louisiana.  —  Jones  v.  Texas,  etc.,  R.  Co.,  51 
La.  Ann.  1247. 

Missouri.  —  Breen  v.  St.  Louis  Cooperage 
Co.,  50  Mo.  App.  202;  Brown  v.  Hershey 
Land,  etc.,  Co.,  65  Mo.  App.  162. 

ATew  York. — Carr  v.  North  River  Constr. 
Co.,  48  Hun  (N.  Y.)  266;  Larkin  v.  Washing- 
ton Mills  Co.,  45  N.  Y.  App.  Div.  6. 

Rhode  Island.  —  McGough  v.  Bates,  (R.  I. 
1899)  42  Atl.  Rep.  873 

South  Carolina.  —  Hicks  v.  Sumter  Cotton 
Mills,  39  S.  Car.  39. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Lynch, 
22  Tex.  Civ.  App.  336. 

Wisconsin.  —  Youngbluth  v.  Stephens,  104 
Wis.  343. 

Canada.  —  Ross  r.  Cross,  17  Ont.  App,  29. 

1.  Locomotives  — -  United  Slates.  —  Texas,  etc., 
R.  Co.  v.  Barrett,  67  Fed.  Rep.  214,  30  U.  S. 
App.  196. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Thomas, 
42  Ala.  672;  Tennessee  Coal,  etc.,  Co.  v. 
Tutiviler,  108  Ala.  483. 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Phillips, 
go  Ga.  829. 

Indiana.  —  Columbus,  etc,  R.  Co.  v.  Arnold, 
31  Ind.  174.  gg  Am.  Dec.  615;  Krueger  v. 
Louisville,  etc.,  R.  Co.,  in  Ind.  51,  31  Am.  & 
Eng.  R.  Cas.  329. 

Kentucky.  —  Harper  v.  Newport  News,  etc., 
R.  Co.,  90  Ky.  359. 

Massachusetts.  —  Ford  v.  Fitchburg  R.  Co., 
no  Mass.  240,  14  Am.  Rep.  598.  See  129 
Mass.  273. 

Michigan.  —  Lyttle  v.  Chicago,  etc.,  R.  Co., 
84  Mich  289;  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  61,  31  Am.  &  Eng.  R.  Cas.  249. 

New  York.  —  Smith  v.  Buffalo,  etc.,  R.  Co., 
72  Hun  (N.  Y.)  545;  Kirkpalrick  v.  New  York 
Cent.,  etc..  R.  Co.,  79  N.  Y.  240;  Keegan  v. 
Western  R.  Corp.,  8  N.  Y.  175,  59  Am.  Dec. 
476;  Davis  v.  New  York,  etc.,  R.  Co.,  (Buffalo 
Super.  Ct.  Gen.  T.)  14 N.  Y.St.  Rep.  1 ;  Pierson  v. 
New  York,  etc  ,  R.  Co.,  53  N.  Y.  App.  Div.  363. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Elliott, 
I  Coldw.  (Tenn.)  611,  78  Am.  Dec.  506. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  O'Hare, 
64  Tex.  600;  St.  Louis,  etc./R.  Co.  v.  Mc- 
Clain,  80  Tex.  85;  Sabine,  etc.,  R.  Co.  v. 
Ewing,  1  Tex.  Civ.  App.  531;  Missouri  Pac.  R. 
Co.  v.  Henry,  75  Tex.  220;  Galveston,  etc.,  R. 
Co.  v.  Smith,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  999. 

Vermont.  —  Noyes  v.  Smith,  28  Vt.  5g,  65 
Am.  Dec.  222. 

Wisconsin.  —  Wedgwood  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  478. 

The  Master  Is  Not  Required  to  Furnish  Locomo- 


70 


tives  Adequate  in  Power  to  Every  Emergency.  — 

Bajus  v.  Syracuse,  etc.,  R.  Co.,  103  N.  Y.  312, 
57  Am.  Rep.  723,  28  Am.  &  Eng.  R.  Cas.  499. 

Illustrations.  —  The  rule  stated  in  the  text 
has  been  applied  in  cases  where  there  were 
defects  in  the  component  parts  of  a  locomo- 
tive, such  as: 

Valves.  —  Hudson  71.  Charleston,  etc.,  R. 
Co.,  55  Fed.  Rep.  248. 

Wheels.  —  St.  Louis,  etc.,  R.  Co.  v.  McClain, 
80  Tex.  85. 

Draft  Irons.  —  Hungerford  v.  Chicago,  etc., 
R.  Co.,  41  Minn.  444. 

Pilots  or  Cowcatchers. —  Indianapolis,  etc., 
R.  Co.  v.  Estes,  96  111.  470;  Chicago,  etc.,  R. 
Co.  v.  Delaney,  169  111.  581;  Tennessee  Coal, 
etc.,  Co.  v.  Kyle,  93  Ala.  I. 

Footbars. — O'Mellia  v.  Kansas  City,  etc., 
R.  Co.,  115  Mo.  205. 

Boilers.  —  Hudson  v.  Rome,  etc.,  R.  Co.,  73 
Hun  (N.  Y.)  467;  Richmond,  etc.,  R.  Co.  v. 
Black,  (Ala.  1891)  9  So.  Rep.  568. 

Side  Rods.  —  Hurlbut  v.  Wabash  R.  Co.,  130 
Mo.  657. 

Disobedience  of    Rules  —  When    No    Bar.  — 

Texas,  etc.,  R.  Co.  v.  Wynne,  (Tex.  Civ.  App. 
1893)  22  S.  W.  Rep.  1064. 

What  Is  a'Reasonable  Time  for-Repair.  —  Lyttle 
v.  Chicago,  etc.,  R.  Co.,  84  Mich.  289. 

2.  Cars  Owned  by  Company  —  Alabama. — 
Hissong  v.  Richmond,  etc.,  R.  Co.,  91  Ala.  514. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Hig- 
gins,  53  Ark.  458. 

Colorado.  —  Colorado  Cent.  R.  Co.  v.  Ogden, 
3  Colo.  499. 

Indiana.  —  St.  Louis,  etc.,  R.  Co.  v.  Valitius, 
56  Ind.  511;  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  10  Am.  St.  Rep.  67,  38 
Am.  &  Eng.  R.  Cas.  165. 

Iowa.  —  Greenleaf  v.  Illinois  Cent.  R.  Co., 
29  Iowa  14,  4  Am.  Rep.  181. 

Kentucky.  —  Southern  R.  Co.  v.  Duvall,  (Ky. 
1899)  54  S.  W.  Rep.  741. 

Maine.  —  Guthrie  v.  Maine  Cent.  R.  Co.,  81 
Me.  572. 

Minnesota.  —  Beardsley  v.  Minneapolis  St. 
R.  Co.,  54  Minn.  504. 

Missouri.  —  Gutridge  v.  Missouri  Pac.  R. 
Co.,  94  Mo.  468,  4  Am.  St.  Rep.  392;  Lewis  v. 
St.  Louis,  etc.,  R.  Co.,  59  Mo.  495,  21  Am. 
Rep.  385;  Parsons  v.  Missouri  Pac.  R.  Co.,  94 
Mo.  286;  Rodney  v.  St.  Louis  Southwestern 
R.  Co.,  127  Mo.  676. 

New  York.  —  Pyees  v.  New  York,  etc.,  R. 
Co.,  20  N.  Y.  Wkly.  Dig,  394;  Bushby  v.  New 
York,  etc.,  R.  Co.,  107  N.  Y.  374,  I  Am.  St. 
Rep.  844,  affirming  37  Hun  (N.  Y.)  104;  Shields 
v.  New  York  Cent.,  etc.,  R.  Co.,  (Supm.  Ct. 
Gen.  T.)  15  N.  Y.  Supp.  613. 

Ohio.  —  Mad  River,  etc.,  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  67  Am.  Dec.  312;  Little  Miami 
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Cars  of  Another  Company.  —  The  fact  that  a  car  by  which  an  employee  is  injured 
belongs  to  another  company  does  not  of  itself  exempt  a  master  from  liability. 
The  company  is  bound  to  inspect  such  cars  the  same  as  its  own,  and  is 
responsible  for  the  consequences  of  defects  that  would  have  been  disclosed 
by  ordinary  inspection,  as  it  is  its  duty  either  to  remedy  such  defects  or  to 
refuse  to  take  the  cars.1  Statutory  or  constitutional  provisions  which  require 
railroad  companies  to  receive  and  transport  cars  of  a  connecting  road  without 
delay  or  discrimination  do  not  oblige  them  to  transport  cars  which  are  defective 
and  unsafe,  or  exempt  them  from  liability  to  employees  for  injuries  sustained 
because  of  the  defective  condition  of  cars  received  and  transported  without 


R.  Co.  v.  Fitzpatrick,  42  Ohio  St.  318,  17  Am. 
&  Eng.  R.  Cas.  578. 

Pennsylvania.  —  Dooner  v.  Delaware,  etc., 
Canal  Co.,  164  Pa.  St.  17. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Kelley,  13 
Tex.  Civ.  App.  1;  Galveston,  etc.,  R.  Co.  v. 
Sweeney,  14  Tex.  Civ.  App.  216. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Moore, 
78  Va.  93;  Richmond,  etc.,  R.  Co.  v.  George, 
88  Va.  223,  48  Am.  &  Eng.  R.  Cas.  331. 

Illustrations.  —  The  rule  stated  in  the  text 
was  applied  in  cases  where  the  following  appli- 
ances were  defective: 

Wheels.  —  Buckner  v.  Richmond,  etc.,  R. 
Co.,  72  Miss.  873;  Rodney  v.  St.  Louis  South- 
western R.  Co.,  127  Mo.  676;  Coontz  v.  Mis- 
souri Pac.  R.  Co.,  i2r  Mo.  652. 

Grab  Irons.  —  Jones  v.  New  York,  etc.,  R. 
Co.,  20  R.  I.  210. 

Handholds.  —Settle  v.  St.  Louis,  etc.,  R. 
Co.,  127  Mo.  336,  48  Am.  St.  Rep.  633;  Fordyce 
v.  Culver,  2Tex.  Civ.  App.  569;  Gulf,  etc.,  R. 
Co.  v.  Silliphant,  70  Tex.  623. 

Footboards.  —  McDermolt  v.  Iowa  Falls,  etc., 
R.  Co.,  85  Iowa  180;  Hosic  v.  Chicago,  etc., 
R.  Co.,  75  Iowa  683,  9  Am.  St.  Rep.  518. 

Steps.  —  Elkins  v.  Pennsylvania  R.  Co.,  171 
Pa.  St.  121;  Texas  Pac.  R.  Co.  v.  VVisenor,  66 
Tex.  674. 

Ladders.  —  Greenleaf  v.  Illinois  Cent.  R.  Co., 
29  Iowa  14,  4  Am.  Rep.  181;  Illinois  Cent.  R. 
Co.  v.  Milliard,  99  Ky.  684;  Goodman  v  Rich- 
mond, etc.,  R.  Co.,  Si  Va.  576;  Richmond, 
etc.,  R.  Co.  v.  Moore,  78  Va.  93,  15  Am.  & 
Eng.  R.  Cas.  239;  Toledo,  etc.  R.  Co.  v. 
Ingraham,  77  111.  309. 

Platforms.  —  Bonner  v.  Glenn,  79  Tex.  531. 

Drawhcads.  —  I.ucco  v.  New  York  Cent.,  etc., 
R.  Co.,  87  Hun  (N.  Y.)  612. 

Buffers.  —  Ellis  v.  New  York,  etc.,  R.  Co., 
95  N.  Y.  546;  Simmons  v.  Manhattan  R.  Co., 
41  Hun  (N.  Y.)  643,  r  N.  Y.  St.  Rep.  775;  Pul- 
lutro  v.  Delaware,  etc.,  R.  Co.,  (Buffalo  Super 
Ct.  Gen.  T.)27  N.  Y.  St.  Rep.  63;  Indianapolis, 
etc.,  R.  Co.  v.  Flanigan,  77  111.  365. 

Car  Doors.  —  Closson  v.  Oakes,  69  Minn.  67. 

Sand  Boxes.  —  Van  Dyke  v.  Atlantic  Ave.  R. 
Co.,  67  Fed.  Rep.  296. 

Side  Stakes  on  Lumber  Cars.  —  Bushby  v. 
New  York,  etc.,  R.  Co.,  107  N.  Y.  374,  1  Am. 
St.  Rep.  844,  affirming  37  Hun  (N.  Y.)  104; 
Pennsylvania  R.  Co.  v.  La  Rue  (C.  C.  A.)  Si 
Fed.  Rep.  148;  Mclntyre  v.  Boston,  etc.,  R. 
Co.,  163  Mass.  189;  Ryan  v.  New  York  Cent., 
etc.,  R.  Co.,  83  Hun(N.  Y.)  269;  Dougherty  v. 
Rome,  etc.,  R.  Co.,  (Supm.  Cl,  Gen.  T.)  45  N. 
Y.  St.  Rep.  154. 

Hand  Cars,  Push  Cars,  and  Dump  Cars.  — 
Northern  Pac.  R.  Co.  v,  Charless,  (C.  C.  A.)  51 
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Fed.  Rep.  562,  51  Am.  &  Eng.  R.  Cas.  198; 
Miller  v.  Union  Pac.  R.  Co.,  5  McCrary  (U.  S.) 
300;  Chicago,  etc.,  R.  Co.  v.  Artery,  137  U.  S. 
507;  York  v.  Kansas  City,  etc.,  R.  Co.,  117 
Mo.  405;  Covey  v.  Hannibal,  etc.,  R.  Co.,  27 
Mo.  App.  170. 

1,  Cars  of  Another  Company  —  United  States.  — 
Felton  v.  Bullard,  (C.  C.  A.)  94  Fed.  Rep.  781; 
Baltimore,  etc.,  R.  Co.  v.  Mackey,  157  U.  S.  72. 

District  of  Columbia.  —  Mackey  v.  Baltimore, 
etc.,  R.  Co.,  19  D.  C.  282. 

Illinois.  —  Sack  v.  Dolese,  35  111.  App.  636; 
Chicago,  etc.,  R.  Co.  v.  Avery,  8  111.  App.  133; 
Chicago,  etc..  R.  Co.  v.  Gillison,  72  III.  App. 
207. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Barber, 
44  Kan.  612,  44  Am.  &  Eng.  R.  Cas.  523; 
Atchison,  etc.,  R.  Co.  v.  Penfold,  57  Kan.  148. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Wil- 
liams, 95  Ky  199,  44  Am.  St.  Rep.  214. 

Massachusetts. — Spaulding  v.  W.  N.  Flynt 
Granite  Co.,  159  Mass.  587;  Bowers  v.  Con- 
necticut River  R.  Co.,  162  Mass.  312. 

Minnesota.  —  Fay  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn,  231,  11  Am.  &  Eng.  R.  Cas.  193; 
Moon  v.  Northern  Pac.  R.  Co.,  46  Minn.  106, 
24  Am.  Sr.  Rep.  194. 

Missouri.  —  Bender  v.  St.  Louis,  etc.,  R. 
Co.,  137  Mo.  240;  Mateer  v.  Missouri  Pac.  R. 
Co.,  (Mo.  1891)  15  S.  W.  Rep.  970;  Gutridge 
v.  Missouri  Pac.  R.  Co.,  94  Mo.  468,  4  Am.  St. 
Rep.  392. 

Nebraska.  —  Union  Stock- Yards  Co.  v.  Good- 
win, 57  Neb.  138. 

New  York.  —  Gotilied  v.  New  York,  etc.,  R. 
Co.,  100  N.  Y.  462,  affirming  29  Hun  (N.  Y.) 
637,  24  Am.  &  Eng.  R.  Cas.  421;  Goodrich  v. 
New  York  Cent.,  etc.,  R.  Co.,  116  N.  Y.  398, 
15  Am.  St.  Rep.  410,  41  Am.  &  Eng.  R.  Cas. 
259;  Eaton  v.  New  York  Cent.,  etc.,  R.  Co., 
163  N.  Y.  391,  reversing  14  N.  Y.  App.  Div.  20. 

North  Carolina.  —  Leak  v.  Carolina  Cent.  R. 
Co.,  124  N.  Car.  455;  Mason  v  Richmond, 
etc.,  R.  Co.,  ruN.  Car.  482,  32  Am.  St.  Rep. 814. 

Arorth  Dakota.  —  Bennett  v.  Northern  Pac. 
R.  Co.,  2  N.  Dak.  112,  48  Am.  &  Eng.  R.  Cas. 
182. 

Pennsylvania.  —  Dooner  v.  Delaware,  etc., 
Canal  Co.,  164  Pa.  St.  17;  McMullen  v.  Car- 
negie, 158  Pa.  St.  518. 

Rhode  Island.  — Jones  v.  New  York,  etc.,  R. 
Co.,  20  R.  I.  210. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Rea- 
gan, 96  Tenn.  128. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  Putnam, 
1  Tex.  Civ.  App.  142;  International,  etc.,  R.  Co. 
v.  Kernan,  78  Tex.  294,  22  Am.  St.  Rep.  52; 
Jones  v.  Shaw,  16  Tex.  Civ.  App.  290;  Eddy 
v.  Prentice,  8  Tex.  Civ.  App.  5S. 
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inspection.1  The  company  will  not  be  excused  for  failure  to  perform  the 
duty  of  inspection  because  the  cars  are  only  to  be  used  for  a  brief  time  or 
carried  a  short  distance;2  nor  because  the  cars  are  only  to  be  handled  in  its 
own  switch  yards,  and  for  the  purpose  of  being  loaded  and  returned  to  another 
road.3  While  there  are  decisions  in  which  it  is  cither  held  or  said  that  there 
is  no  distinction  as  to  the  measure  of  the  master's  duty  between  the  cars 
furnished  by  himself  and  the  cars  of  other  companies,4  it  is  believed  that  the 
weight  of  authority  is  against  this  view;  that  the  only  duty  the  company 
owes  is  properly  to  inspect  the  cars  of  other  companies  for  the  purpose  of 
seeing  that  they  are  in  a  fit  condition,  before  making  use  of  them.5 

(c)  Elevators.  — This  subject  has  been  discussed  under  a  separate  title.** 

(d)  Stagings,  Scaffoldings,  etc.  —  When  Master  Furnishes  Completed  Structure.  —  T  here  is 
a  conflict  of  authority  as  to  whether  a  staging  or  scaffolding  erected  for  work- 
men is  a  place  in  which  their  work  is  to  be  done,  within  the  meaning  of  the 
law  requiring  the  master  to  furnish  to  the  servant  a  suitable  place  in  which  to 
work.  According  to  some  decisions  it  is  an  appliance  or  instrumentality  by 
means  of  which  the  work  is  to  be  done.7  According  to  other  decisions  it  is  a 
place  of  work  within  the  rule.8  It  is  well  settled  that  where  a  master  fur- 
nishes a  completed  structure,  such  as  a  platform  or  scaffolding,  or  has  it  built 
under  his  direct  personal  supervision,  for  the  use  of  his  employees  in  and 
about  their  work,  he  is  bound  to  use  ordinary  care  to  make  it  reasonably  safe 
for  the  purpose  for  which  it  is  built;  and  for  injuries  to  a  servant  from  any 
defect  or  insufficiency  in  such  structure,  which  ordinary  care  on  his  part  would 
have  avoided  or  made  good,  he  is  liable.9 


1.  Statutory  or  Organic  Provisions  ■  Requiring 
Companies  to  Haul  Cars  of  Connecting  Road.  — 
Chicago.'etc,  R.  Co.  v.  Armstrong,  62  111.  App. 
235;  Louisville,  etc.,  R.  Co.  v.  Williams,  95 
Ky.  199,  44  Am.  St.  Rep.  214;  Smith  v.  Potter, 
46  Mich.  258,  41  Am.  Rep.  161;  Illinois  Cent. 
R.  Co.  v.  Price,  72  Miss.  862;  Gutridge  v.  Mis- 
souri Pac.  R.  Co.,  94  Mo.  468,  4  Am.  St.  Rep. 
392;  Goulieb  v.  New  York,  etc.,  R.  Co.,  100 
N.  Y.  462;  Dooner  v.  Delaware,  etc.,  Canal 
Co.,  164  Pa.  St.  17;  Texas,  etc.,  R.  Co.  v.  Carl- 
ton, 60  Tex.  397. 

2.  Cars  Carried  for  Short  Distances  Only.  — 
Atchison,  etc.,  R.  Co.  v.  Penfold,  57  Kan.  148. 

3.  Cars  Handled  Only  in  Switch  Yards.  —  Texas, 
etc.,  R.  Co.  v.  Archibald,  170  U.  S.  665.  Com- 
pare McMullsn  v.  Carnegie,  158  Pa.  St.  518. 

4.  Louisville,  etc.,  R.  Co.  v.  Davis,  91  Ala. 
487  (construing  a  statute  relating  to  this  ques- 
tion^; International,  etc.,  R.  Co.  v.  Kernan, 
78  Tex.  294,  22  Am.  St.  Rep.  52;  St.  Louis, 
etc.,  R.  Co.  v.  Putnam,  1  Tex.  Civ.  App.  142. 

5.  Chicago,  etc.,  R.  Co.  v.  Armstrong,  62  111. 
App.  228;  Wabash,  R.  Co.  v.  Farrell,  79  111. 
App.  508;  Cincinnati,  etc.,  R.  Co.  v.  McMullen, 
117  Ind.  439,  10  Am.  St.  Rep.  67;  Mackin  v. 
Boston,  etc.,  R.  Co.,  135  Mass.  201,  46  Am. 
Rep.  456.  See  also  Richmond,  etc.,  R.'Co.  v. 
Dudley,  90  Va.  304. 

6.  See  the  title  Elevators,  vol.  10,  p.  952. 
And  see  the  following  recent  cases: 

Illinois.  —  Pioneer  Fireproof  Constr.  Co.  v. 
Hansen,  69  111.  App.  659;  McGregor  v.  Reid, 
76  111.  App.  610. 

Indiana.  —  Hammond  v.  Schweitzer,  112 
Ind.  246. 

Maryland.  —  Wise  v.  Ackerman,  76  Md.  375. 

New  York.  —  White  v.  Eidlitz,  19  N.  Y.  App. 
Div.  256;  Bucher  v.  Pryibil,  19  N.  Y.  App. 
Div.  126;  Montgomery  v.  Bloomingdale,  34 
N.  Y.  App.  Div.  375;  Pendergast  v.  Johnston 
20  C.  of  L. — 6 
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Harvester  Co.,  21  N.  Y.  Wkly.  Dig.  555;  Free- 
man v.  Glens  Falls  Paper  Mill  Co.,  70  Hun 
(N.  Y.)  530;  Hansen  v.  Schneider,  58  Hun  (N. 
Y.)  60. 

Rhode  Island.  —  Mulvey  v.  Rhode  Island 
Locomotive  Works,  14  R.  I.  204. 

Wisconsin.  -  Anderson  v.  Hayes,  101  Wis. 
519. 

7.  Whether  a  "  Place  "  for  Work  or  an  "Appli- 
ance."—  Butler  v.  Townsend,  126  N.  Y.  105; 
Whallon  v.  Sprague  Electric  ElevatorCo.,  I  N. 
Y.  App.  Div.  264.  See  also  Stewart  v.  Fergu- 
son, 34  N.  Y.  App.  Div.  515. 

Under  these  decisions,  what  is  temporary 
must  be  considered  as  an  "  appliance,"  and 
only  what  is  permanent  as  a  "  place."  Whal- 
lon v.  Sprague  Electric  Elevator  Co.,  1  N.  Y. 
App.  Div.  264. 

8.  McNamara  v.  MacDonough,  102  Cal.  575. 

9.  Completed  Structures  Furnished  by  Master  — 
Reasonable  Care  in  Construction  Necessary  —  Eng- 
land.—  Roberts  v.  Smith,  2  H.  &  M.  213,  26 
L.  J.  Exch.  319,  3  Jur.  N.  S.  469;  Webb  v. 
Rennie,  4  F.  &  F.  608. 

United  States.- — Conner  v.  Pioneer  Fire- 
Proof  Constr.  Co.,  29  Fed.  Rep.  629;  F.  C. 
Austin  Mfg.  Co.  v.  Johnson,  (C.  C.  A.)  89  Fed. 
Rep.  677.  See  Garneltj;.  Phoenix  Bridge  Co., 
98  Fed.  Rep.  192. 

California.  —  McNamara  v.  MacDonough, 
102  Cal.  575;  Alexander  v.  Central  Lumber, 
etc.,  Co.,  104  Cal.  532. 

Delaware.  —  Donovan  v.  Harlan,  etc.,  Co., 
2  Penn.  (Del.)  igo. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Maroney, 
170  111.  520,  affirming  67  111.  App.  618. 

Indiana.  —  Bradbury  v.  Goodwin,  108  Ind. 
289. 

Iowa.  —  Haworth  v.  Seevers  Mfg.  Co.,  87 
Iowa  765. 

Massachusetts. — Arkerson  v.  Dennison,  117 
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Where  Master  Furnishes  Materials  for  Structure.  —  Where  the  servant  as  part  of  his 
work  is  to  construct  a  scaffold  or  other  structure  out  of  materials  furnished  by 
the  employer,  and  the  employer  furnishes  proper  materials  for  that  purpose, 
but  the  servant,  by  negligence  either  in  putting  the  materials  together  or  in 
selecting  them,  erects  an  unsafe  appliance  which  results  in  injury  to  another 
servant,  no  negligence  can  be  imputed  to  the  master  and  he  is  not  liable  for 
the  injury.  In  such  cases  the  master's  responsibility  ends  with  the  selection 
of  suitable  material  and  suitable  men  for  the  work.1  Even  where  the  duty 
of  making  temporary  structures  on  which  to  work,  from  materials  furnished 
by  the  master,  devolves  upon  the  servant,  the  master  is  nevertheless  bound 
to  use  reasonable  care  in  selecting  the  materials  of  which  the  structure  is  to 
be  built.3  This  duty  does  not,  however,  make  the  master  liable  for  injuries 
caused  by  defects  in  material  not  discoverable  by  ordinary  inspection.3 

(e)  Miscellaneous.  —  The  general  rule  requiring  the  master  to  provide  reason- 
ably safe  and  suitable  machinery  has  also  been  applied  in  cases  where  injuries 
were  sustained  while  using  the  following  appliances  and  machinery:  brakes,4 


Mass.  407;  Colton  v.  Richards,  123  Mass. 
488. 

Missouri.  —  Bowen  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  268;  Whalen  v.  Centenary  Church,  62 
Mo.  326;  Sullivan  v.  Hannibal,  etc.,  R.  Co., 
107  Mo.  66,  28  Am.  St.  Rep.  388. 

Nebraska.  —  Stevens  v.  Howe,  28  Neb.  547. 

New  York.  — ■  Bryer  v.  Foerster,  9  N.  Y.  App. 
Div.  542;  Manning  v.  Hogan,  78  N.  Y.  615; 
McCone  v.  Gallagher,  16  N.  Y.  App.  Div.  279; 
Coughiry  v.  Globe  Woolen  Co.,  56  N.  Y.  124, 
15  Am.  Rep.  387;  Weiler  v.  Isley,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  St.  Rep.  595;  Marsh  v.  dick- 
ering, 101  N.  Y.  396;  Rossman  v.  Knicker- 
bocker Ice  Co.,  23  N.  Y.  Wkly.  Dig.  445 ;  Ernst 
v.  Brown  Hoisting,  elc,  Co.,  (Buffalo  Super. 
Ct.  Gen.  T.)  4  Misc.  (N.  Y.)  450;  Brickner  v. 
New  York  Cent.  R.  Co.,  2  Lans.  (N.  Y.)  506; 
Laning  v.  New  York  Cent.  R.  Co.,  49  N.  Y. 
521,  10  Am.  Rep.  417;  Green  v.  Banta,  48  N. 
Y.  Super.  Ct.  156;  Selleck  v.  Langdon,  55  Hun 
(N.  Y.)  19;  Solarz  v.  Manhattan  R.  Co.,  (N.  Y. 
Super.  Ct.  Tr.  T.)  8  Misc.  (N.  Y.)  656;  McLean 
v.  Standard  Oil  Co.,  66  Hun  (N.  Y.)  635,  21 
N.  Y.  Supp.  874;  Boyle  v.  Degnon-McLean 
Constr.  Co.,  47  N.  Y.  App.  Div.  311. 

Ohio.  —  Davies  v.  Griffith,  27  Cine.  L.  Bui. 
180,  11  Ohio  Dec.  (Reprint)  495. 

Pennsylvania.  —  Cougle  v.  McKee,  151  Pa. 
St.  602 

Wisconsin,  —  Behm  v.  Armour,  58  Wis.  r; 
Peschel  v.  Chicago,  etc.,  R.  Co.,  62  Wis.  344; 
Cadden  v.  American  Steel  Barge  Co.,  88  Wis. 
409;  Kaspari  v.  Marsh,  74  Wis.  562. 

Latent  Defects  —  Concealed  Knot  in  Timber.  — 
Sanden  v.  Bannon.  85  111.  App  17. 

1.  Where  Duty  of  Construction  Devolves  on 
Servant  —  California.  —  Noyes  v.  Wood,  102 
Cal.  3S9. 

Connecticut.  —  Channon  v.  Sanford  Co.,  70 
Conn.  573. 

Delaware.  —  Donovan  v.  Harlan,  etc.,  Co.,  2 
Penn.  (Del.)  igo. 

Indiana.  —  Bradbury  v.  Goodwin,  108  Ind. 
289. 

Iorva.  —  Trcka  v.  Burlington,  elc,  R.  Co., 
100  Iowa  205;  Benn  v.  Null,  65  Iowa  407. 

Massachusetts.  — Adasken  v.  Gilbert,  165 
Mass.  445;  Colton  v.  Richards,  123  Mass.  484; 
McKinnon  v.  Norcross,  148  Mass.  533;  Ken- 
nedy v.  Spring,  160  Mass.  205;   Hoppin  v. 


Worcester,  140  Mass.  222;  Kelley  v.  Norcross, 
121  Mass.  508;  Killea  v.  Faxon,  125  Mass.  485; 
Clark  v.  Soule,  137  Mass.  380. 

Michigan.  —  Dewey  v.  Parke,  76  Mich.  631. 

Minnesota.  —  Marsh  v.  Herman,  47  Minn. 
537;  Oelschlegel  v.  Chicago  Great  Western  R. 
Co.,  73  Minn.  327. 

Missouri.  —  Bowen  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  268. 

Nebraska.  —  Stevens  v.  Howe,  28  Neb.  547. 

New  YoVk.  —  Kimmer  v.  Weber,  151  N.  Y. 
417,  56  Am.  St.  Rep.  630,  reversing  81  Hun 
(N.Y.)  599;  Butler  v.  Townsend,  126  N.  Y.  105; 
McCone  v.  Gallagher,  16  N.  Y.  App.  Div.  272; 
Whallon  v.  Sprague  Electric  Elevator  Co.,  1 
N.  Y.  App.  Div.  264;  Golden  v.  Sieghardt, 
33  N.  Y.  App.  Div.  161;  Moore  v.  McNeil,  35 
N.  Y.  App.  Div.  323. 

Oregon.  —  Willis  v.  Oregon  R.,  etc.,  Co.,  11 
Oregon  257. 

Pennsylvania.  —  Ross  v.  Walker,  139  Pa.  St. 
47,  23  Am.  St.  Rep.  160. 

Texas.  —  Maughmer  v.  Behring,  19  Tex.  Civ. 
App.  299. 

The  New  York  Statute  makes  it  the  duty  of 
the  master  to  see  that  the  scaffold  is  safe, 
though  it  is  built  by  the  servant  with  materials 
furnished  by  the  master.  McLaughlin  v. 
Eidlitz,  50  N.  Y.  App.  Div.  518;  Brown  v. 
Todd,  46  N.  Y.  App.  Div.  546. 

2.  Reasonable  Care  in  Selecting  Materials  Neces- 
sary.—  Twomey  v.  Swift,  163  Mass.  273;  Rich- 
ards v.  Hayes,  17  N.  Y.  App.  Div.  422. 

Master  Chargeable  with  Knowledge  of  Physical 
Laws.  —  For  a  want  of  knowledge  of  the 
strength  of  material  as  determined  by  physical 
laws,  the  master  may  well  be  held  responsi- 
ble, on  the  ground  that  such  principles  and 
laws  may  be  ascertained  with  care,  and  that  it 
was  his  duty  to  ascertain  them.  Flynn  v. 
Union  Bridge  Co.,  42  Mo.  App.  529. 

3.  Defects  Not  Discoverable  by  Ordinary  Inspec- 
tion.—  Stourbridge  v.  Brooklyn  City  R.  Co.,  9 
N.  Y.  App.  Div.  129. 

4.  Brakes  —  United  States. — Northern  Pac. 
R.  Co.  v.  Herbert,  116  U.  S.  642,  24  Am.  & 
Eng.  R.  Cas.  407;  Carpenter  v.  Mexican  Nat. 
R.  Co.,  39  Fed.  Rep.  315;  Baltimore,  etc.,  R. 
Co.  v.  Mackey,  157  U.  S.  72;  Finley  v.  Rich- 
mond, etc.,  R.  Co.,  59  Fed.  Rep.  419. 

Alabama.  —  Campbell  v.  Louisville,  etc.,  R. 
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and  component  parts  thereof  such  as  brake  chains,1  brake  beams,2  brake  pins,3 
brake  staffs,4  and  brake  wheels ;  5  bents;0  boilers;7  cables;8  chains;0  coal 
of  inferior  quality;10  cranes;11  derricks;12  engines;13  fans;14  flanges;15 
gearing;10  hame  straps ; 17  hammers;18  hooks;10  horses;80  hose  pipes;21 


Co.,  109  Ala.  520;  Louisville,  etc.,  R.  Co.  v. 
Coulton,  86  Ala.  129. 

District  of  Columbia.  —  Mackey  v.  Baltimore, 
etc.,  R.  Co.,  19  D.  C.  282. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Barber, 
44.  Kan.  6r2. 

Michigan.  —  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Midi.  61. 

Missouri.  —  Henry  v.  Wabash  Western  R. 
Co.,  109  Mn.  488. 

New  York.  —  Doing  v.  New  York,  etc.,  R. 
Co.,  151  N.  Y.  579;  Woods  v.  Long  Island  R. 
Co.',  11  N.  Y.  App.  Div.  16;  Hayden  v.  Piatt, 
84  Hun  (N.  Y.)  487;  Disher  v.  New  York 
Cent.,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  2  N. 
Y.  St.  Rep.  276,  41  Hun  (N.  Y.)  637,  affirmed 
114  N.  Y.  619;  Wooden  v.  Wesiern  New 
York,  etc.,  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.) 
16  N.  Y.  Supp.  840;  France  p.  Rome,  etc.,  R. 
Co  88  Hun  (N.  Y.)  318;  Shambow  v.  New 
York,  etc.,  R.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.) 
15  N.  Y.  Supp.  146;  Painton  v.  Northern  Cent. 
R.  Co.,  83  N.  Y.  7,  5  Am.  &  Eng.  R.  Cas. 
454- 

Ohio.  —  Columbus,  elc,  R.  Co.  v.  Webb,  12 
Ohio  St.  475. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Temple- 
ton,  87  Tex.  42;  Texas,  etc.  R.  Co.  v.  McAtee, 
61  Tex.  695;  Texas,  etc.,  R.  Co.  v.  O'Fiel,  78 
Tex.  486. 

Utah. — Minter  v.  Union  Pac.  R.  Co.,  3 
Utah  500. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Bur- 
nett, 83  Va.  538. 

1.  Brake  Chains.  —  Morton  v.  Detroit,  etc., 
R.  Co .,  81  Mich.  423;  P.,  etc.,  R.  Co.  v.  Agnew, 
11  W.  N.  C.  (Pa.)  394:  Richmond,  etc.,  R.  Co. 
v.  Burnatt,  83  Va.  538. 

2.  Brake  Beams.  —  Louisville,  etc.,  R.  Co.  v. 
Buck,  116  Ind.  566,  9  Am.  Si.  Rep.  883,  38  Am. 
&  Eng.  R.  Cas.  152;  Texas  Pac.  R.  Co.  v. 
White,  82  Tex.  543. 

3.  Brake  Pins.  —  Philadelphia,  etc.,  R.  Co. 
v.  Hughes  119  Pa.  St,  301. 

4.  Brake  Staffs.  —  Sheedy  v.  Chicago,  elc, 
R.  Co.,  55  Minn.  357:  Johnson  v.  Richmond, 
etc.,  R.  Co.,  81  N.  Car.  453;  Galveston,  etc., 
R  Co.  v.  Edmunds,  (Tex.  Civ.  Aop.  1894)  26 
S.  W.  Rep.  633. 

Removing  Brake  Staff  to  Facilitate  Loading  of 
Car.  —  The  greater  facility  of  loading  a  car 
does  not  justify  the  removal  of  brake  staffs, 
and  if  a  collision  results  from  such  removal 
the  company  is  liable  for  injury  caused  to  an 
employee  who  was  not  aware  of  the  removal. 
Browning  v.  Wabash  Western  R.  Co.,  124 
Mo.  55. 

5.  Brake  Wheels.  —  Ohio,  etc,  R.  Co.  v. 
Pearcy.  128  Ind.  197;  Disher  v.  New  York 
Cent.,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  2  N. 
Y.  St.  Rep.  276. 

Defects  Not  Known  to  Company.  —  For  injuries 
to  an  employee,  caused  by  defects  in  the 
brakes  or  the  appurtenances  thereto,  not  known 
to  the  companv,  and  not  discoverable  by  a 
reasonably  careful  inspection,  there  can  be  no 


recovery.  Hotis  v.  New  York  Cent.,  etc,  R, 
Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  605; 
Philadelphia,  etc.,  R.  Co.  v.  Hughes,  119  Pa. 
St.  301;  Texas,  etc.,  R.  Co.  V.  O'Fiel,  78  Tex. 
486. 

Ineffectual  Action  of  Brake  from  Accumulation 
of  Snow.  —  Where  snow  accumulates  belween 
the  wheel  and  the  shoe  of  the  brake,  while  the 
car  is  in  use,  and  the  brake  operates  ineffectu- 
ally, causing  injuries  to  an  employee,  there  can 
be  no  recovery.  Hanrahan  v.  Brooklyn  El.  R. 
Co.,  17  N.  Y.  App.  Div.  588 

6.  Bents.  —  Lebanon  v.  McCoy,  (Ind.  App. 
1894)  36  N.  E.  Rep.  547. 

7.  Boilers.  —  Johnson  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  16  Mont.  164;  Sullivan 
v.  Union  R.  Co.,  7  N.  Y.  App  Div.  238;  East 
Line,  etc.,  R.  Co.  v.  Scott,  71  Tex.  703,  10 
Am.  Si.  Rep.  804. 

Defective  Steam  Cooker.  —  Em pson  Packing 
Co.  v.  Vaughn,  27  Colo.  66. 

8.  Cables.  —  Cincinnati,  etc.,  R.  Co.  v. 
Roesch,  126  Ind  445. 

9.  Chains.  —  Murphy  v.  Phillips,  35  L.  T. 
N.  S.  477,  24  W.  R.  647;  Kiogstad  v.  Northern 
Pac.  R.  Co.,  46  Minn.  18;  Honifius  v.  Cham- 
bersburg  Engineering  Co.,  196  Pa.  St.  47. 

10.  Coal. — Missouri,  etc.,  R.  Co.  v.  Walker, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  513. 

11.  Cranes. — Columbus,  etc.,  R.  Co.  v.  Shan 
non,  4  Ohio  Cir.  Ct.  449,  2  Ohio  Cir.  Dec. 
644. 

12.  Derricks.  —  Romona  Oolitic  Stone  Co.  v. 
Johnson,  6  Ind.  App.  550;  Dougherty  v.  Mini- 
ken,  26  N.  Y.  App.  Div.  386:  Yaw  v.  Whit- 
more,  46  N.  Y.  App.  Div.  422. 

Under  the  Massachusetts  statute  a  derrick  is 
a  part  of  the  "ways,  works,  and  machinery  " 
of  a  stone-cutting  esl ablishment.  McMahon 
v.  McHale,  174  Mass.  320. 

13.  Engines.  —  Cumberland,  etc.,  R.  Co.  v. 
State,  45  Md.  229. 

14.  Fans. — White  v.  Nonantum  Worsted  Co., 
144  Mass.  276. 

15.  Flanges. —  Texas,  etc.,  R.  Co.  v.  Nix, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  328. 

16.  Gearing. — Cameron  v.  Nystrom.i  Reports 
362,  (1893I  A.  C.  308. 

17.  Hamo  Straps.  —  Toledo  Consol.  St.  R.Co. 
v.  Yunker,  9  Ohio  Cir.  Ct.  262,  4  Ohio  Cir. 
Dec.  23. 

18.  Hammers.  —  Baltimore,  etc.,  R.  Co.  v. 
Amos,  20  Ind.  App.  378. 

19.  Hooks. — The  Neptuno,  30  Fed.  Rep.  925; 
Rollings  v.  Levering,  18  N.  Y.  App.  Div. 
223. 

20.  Horses.  —  Fowler  v.  Lcck,  30  L.  T.  N.  S. 
810;  Knickerbocker  Ice  Co.  v.  Finn,(C  C.  A.) 
80  Fed.  Rep.  483;  George  H.  Hammond  Co. 
v.  Johnson,  38  Neb.  244;  Leigh  v.  Omaha  St. 
R.  Co.,  36  Neb.  131:  McGarry  v.  New  York, 
etc.,  R.  Co.,  60  N.  Y.  Super.  Ct.  367;  Martin 
v.  Wrought  Iron  Range  Co.,  4  Tex.  Civ.  App. 
185. 

21.  Hose  Pipes. — O'Donnellz'.  East  River  Gas 
Co.,  91  Hun  (N.  Y  )  184. 
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ice  tongs;1  kettles;3  ladders;3  lanterns;4  mauls;5  pile  drivers;6  poles;7 
reefing  pennants;8  rollers;9  ropes;10  shafts;11  skids;  13  shaper  heads;13 
tackles;14  trucks;15  turntables;16  unguarded  machinery;  17  wagons;18 
windlasses;19  wires  of  defective  insulation;20  and  wringers.31 

(14)  Evidence  in  Actions  for  Injuries  from  Defective  Machinery  and  Appli- 
ances—  (a)  Admissibility  of  Evidence — ■  aa.  In  General.  —  Where  an  injury  is  caused 
by  defective  appliances  or  machinery,  it  is  necessary,  as  already  stated,  to 
prove  knowledge  or  means  of  knowledge  of  such  defect  on  the  part  of  the 
master,  and  evidence  which  shows  or  tends  to  show  this  fact  is  admissible.33 


1.  Ice  Tongs.  —  Neubauer  v.  Northern  Pac. 
R.  Co.,  60  Minn.  130. 

2.  Kettles.  —  Stapf  v.  Loeiyer's  Gambrinus 
Brewing-  Co.,  1  N.  Y.  App.  Div.  405. 

3.  Ladders.  —  The  Truro,  31  Fed.  Rep.  158. 

4.  Lanterns.  —  Atchison,  cti.,  R.  Co.  v. 
Lannigin,  56  Kan.  109.  Se;  also  Pennsyl- 
vania Co.  v.  Congdon,  134  Ind.  226,  39  Am. 
St.  Rep.  251. 

5.  Mauls. —  Guthrie  v.  Louisville,  etc.,  R. 
Co.,  ir  Lea  (Tenn.)  372,  47  Am.  Rep.  286,  15 
Am.  &  Eng.  R.  Cas.  209. 

6.  Pile  Drivers. — Jager  v.  California  Bridge 
Co.,  104  Cal.  542;  Steen  v.  St.  Paul,  etc.,  R. 
Co.,  37  Minn.  310. 

7.  Poles.  —  Southwestern  Telephone  Co.  v. 
Woughter,  56  Ark.  206.  See  also  Essex  Countv 
Electric  Co.  v.  Kelly,  61  N.  J.  L.  289. 

8.  Reefing  Pennants.  —  Silveira  v.  Iverson,  125 
Cal.  266. 

9.  Rollers.  —  East  Chicago  Iron,  etc.,  R.  Co. 
v.  Williams,  17  Ind.  App.  573. 

10.  Ropes. — New  York,  etc.,  Min.  Syndicate, 
etc.  v.  Rogers,  11  Colo.  6,  7  Am.  St.  Rep. 
198;  Decatur  Cereal  Mill  Co.  -'.  Gogerty,  80 
111.  App.  632;  Perry  v.  Ricketts,  55  III.  234; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181;  Pur- 
cell  Mill,  etc.,  Co.  v.  Kirkland,  (Indian  Ter. 
1898)  47  S.  W.  Rep.  311;  Wardens.  Old  Colony 
R.  Co.,  137  Mass.  204;  Rice  v.  King  Philip 
Mills,  144  Mass.  229,  59  Am.  Rep.  80;  Baker 
v.  Allegheny  Valley  R.  Co.,  95  Pa.  St.  211,  40 
Am.  Rep.  634. 

11.  Shafts.  —  Pullman  Palace-Car  Co.  v. 
Harkins,  (C.  C.  A.)  55  Fed.  Rep.  932. 

12.  Skids. —  Dillingham  v.  Harden,  6  Tex. 
Civ.  App.  474. 

13.  Shaper  Heads.  —  Marshall  v.  Widdicomb 
Furniture  Co.,  67  Mich.  167,  11  Am.  St.  Rep. 
573- 

14.  Tackles. — The  Neptuno,  30  Fed.  Rep.  925; 
Olsen  v.  Starin,  43  N.  Y.  App.  Div.  422. 

15.  Trucks.- — Boyce  v.  Schroeder,  21  Ind. 
App.  28. 

16.  Turntables.— Gulf,  etc.,  R.  Co.  v.  Winton, 
7  Tex.  Civ.  App.  57. 

17.  Unguarded  Machinery.  —  Bradley  v.  Salt- 
ier, 54  111.  App.  504;  McCormtck  Harvesting 
Mach.  Co.  v.  Burandt,  37  111.  App.  165, 
affirmed  136  111.  170,  26  N.  E.  Rep.  588; 
Mastin  v.  Levagood,  47  Kan.  36,  27  Am.  St. 
Rep.  277;  King  v.  Ford  River  Lumber  Co.,  93 
Mich.  172;  Reichla  v.  Gruensfelder,  52  Mo. 
App.  43;  Simpson  v.  New  York  Rubber  Co., 
80  Hun  (M.  Y.)  415;  Miller  v.  Itasca  Cotton 
Seed  Oil  Co.,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  366;  Richlands  Iron  Co.  v.  Eikins,  90  Va. 
249;  Rodgers  v.  Hamilton  Cotton  Co.,  23  Ont. 
425;  Thompson  v.  Wright,  22  Ont.  127;  O'Con- 
nor v.  Hamilton  Bridge  Co.,  25  Ont.  12. 
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18.  Wagons.  —  Pennsylvania  Co.  v.  Burgeit, 
7  Ind.  App.  338;  Boelter  v.  Ross  Lumber  Co., 
103  Wis.  324. 

19.  Windlasses.  —  Radman  v.  Haberstro, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  St.  Rep.  497. 

20.  Wires. — McAdam  v.  Central  R.,  etc.,  Co., 
67  Conn.  445;  Pzepka  v.  American  Glucose 
Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  11  Misc.  (N. 
Y.)  131.  See  also  Harroun  v.  Brush  Electric 
Light  Co.,  12  N.  Y.  App.  Div.  126. 

Breaking  of  Wire.  —  A  railway  company  is 
liable  for  injuries  to  an  employee  resulting 
from  the  breaking  of  a  trolley  wire  which  he 
was  repairing  and  which  had  been  weakened 
by  having  kinks  in  it  pounded  out,  when  the 
condition  of  the  wire  was  known  to  the  em- 
ployer and  not  to  the  employee.  Dixon  v. 
Bausman,  17  Wash.  304. 

21.  Wringers,  —  Empire  Laundry  Machinery 
Co.  v.  Brady,  60  111.  App.  379,  164  III.  58; 
Hoepper  v.  Southern  Hotel  Co.,  142  Mo. 
378. 

22.  Master's  Knowledge  or  Means  of  Knowledge 

—  California.  —  Elledge  v.  National  City,  etc.. 
R.  Co.,  100  Cal.  282,  38  Am.  St.  Rep.  290. 

Georgia.  —  Krogg  v.  Atlanta,  etc.,  R.  Co.,  77 
Ga.  202,  4  Am.  St.  Rep  79. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  Bundy, 
152  Ind.  590. 

Iowa.  —  Stoutenburgh  v.  Dow,  etc.,  Co.,  82 
Iowa  179. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Little,  19 
Kan.  267. 

Massachusetts.  — Spaulding  v.  Forbes  Litho- 
graph Mfg.  Co.,  171  Mass.  271. 

New  Hampshire.  —  Shute  v.  Exeter  Mfg.  Co., 
69  N.  H.  210. 

ATew  York.  —  Nichols  v.  Brush,  etc.,  Mfg. 
Co.,  53  Hun  (N.  Y.)  137;  Butler  v.  New  York, 
etc.  R.  Co.,  42  N.  Y.  App.  Div.  280. 

Pennsylvania.  —  Green,  etc.,  St.  Pass.  R.  Co. 
v.  Bresmer,  97  Pa.  St.  103,  4  Am.  &  Eng.  R. 
Cas.  647. 

Texas.  — Galveston,  etc.,  R.  Co.  v.  Burnett, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  314. 

Declaration  of  Agent  After  Accident  Held  Inad- 
missible. —  Whalen  v.  Standard  Gas  Light  Co., 
(C.  PI.  Gen.  T.)  10  N.  Y.  Supp.  105. 

Evidence  of  Actual  Notification  of  Defect  Admis- 
sible. —  Kauffman  v.  Maier,  94  Cal.  269;  Hnber 
v.  Jackson,  etc.,  Co.,  1  Marv.  (Del.)  374;  Ash- 
ley Wire  Co.  v.  Mercier,  163  111.  486;  Indiana, 
etc.,  R.  Co.  v.  Bundy,  152  Ind.  590;  Linton 
Coal,  etc.,  Co.  v.  Persons,  11  Ind.  App.  264; 
Howard  Oil  Co.  v.  Davis,  76  Tex.  630;  Gal- 
veston, etc.,  R.  Co.  v.  Gormley,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  1051.  See  Weigand 
v.  Atlantic  Refining  Co.,  189  Pa.  St.  248. 

Limiting  Consideration  of  Evidence  for  the  Pur- 
pose for  Which  Admitted.  —  Findlay  Brewing 
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bb.  Appliances  and  Machinery  Used  by  Other  Companies.  —  In  order  to  aid  the 
jury  to  determine  whether  the  master  has  exercised  reasonable  care  in  provid- 
ing and  maintaining  in  actual  use  the  machinery  and  appliances  in  question, 
it  is  usually  competent  to  show  the  kind  of  machinery  and  appliances  in  use  by 
other  and  similar  works  that  are  well  regulated  and  prudently  managed. 1  Where 
it  is  shown  that  at  the  time  of  the  trial  the  machinery  was  in  the  same  con- 
dition as  at  the  time  of  the  accident,  it  is  competent  to  show  that  the  machin- 
ery worked  perfectly  both  before  and  after  the  accident.*  It  is  not  competent 
for  the  master  to  show  that  it  was  the  general  or  universal  custom  of  other 
masters  to  furnish  defective  appliances.3 

cc.  Condition  of  Appliances  Prior  to  Accident.  —  Evidence  of  the  condition  of 
the  appliances  shortly  before  the  accident  complained  of  is  competent.4 

dd.  Evidence  of  Changes  or  Repairs  Subsequent  to  Accident  -—View  that  Evidence 
Is  Competent.  — According  to  a  number  of  decisions,  evidence  of  changes  or 
repairs  made  in  appliances  or  instrumentalities  of  work,  subsequent  to  the 
injury,  is  admissible  in  an  action  to  recover  therefor,  as  being  in  the  nature  of 
an  admission  of  the  previous  unsafe  condition  of  the  place  or  instrumentality 
changed  or  repaired,  and  of  the  master's  negligence,  when  the  changes  or 
repairs  were  made  so  soon  after  the  accident  and  under  such  circumstances  as 
to  indicate  that  they  were  suggested  by  it  and  were  made  to  remedy  the 
defect  which  caused  it.5  Even  where  this  view  is  taken,  evidence  of  this 
character  to  show  negligence  is  not  admissible  when  the  servant  knew  of  the 
defect  at  the  time  of  the  injury,  and  had  known  thereof  for  a  long  time,  and 
had  continued  in  the  employment  without  protest.6 

View  that  Evidence  Is  Not  Admissible.  — ■  According  to  the  great  weight  of  author- 
ity', where  an  employee  sues  for  injuries  sustained  because  of  some  defect  in 
the  place  of  work,  machinery,  appliances,  etc.,  it  is  not  competent  to  intro- 
duce evidence  of  repairs  or  changes  made  in  such  place  of  work,  machinery, 
appliances,  and  instrumentalities,  for  the  purpose  of  showing  negligence.7 

Co.  v.  Bauer,  50  Ohio  St.  560,  40  Am.  St.  Rep.  Pennsylvania.  —  Reese  v.  Hershey,  163  Pa. 

686.  St.  253,  43  Am.  St.  Rep.  795. 

Safety  of  Appliances  Differently  Constructed. —  Wisconsin.  —  Nadau  v.  White  River  Lumber 

Missouri  Pac.  R.  Co.  v.  Lshmberg,  75  Tex.  61.  Co.,  76  Wis.  120,  20  Am.  St.  Rep.  29. 

Defect  Discoverable  by  Hydrostatic  Test.  —  Bell  More  Modern  Appliances.  —  Where  the  acci- 

v.  Consolidated  Gas,  etc.,  Co.,  36  N.  Y.  App.  dent  was  not  caused  by  any  defect  in  the  ma- 

Div.  242.  chinery  it  is  error  to  admit  evidence  of  a  more 

Other  Accidents.  —  According  to  some  deci-  modern  and  less   dangerous   svstem.  The 

sions,  evidence  of  other  accidents  previous  to  master  is  not  bound  to  furnish  the  best  possi- 

the  one  causing  the  injury  complained  of  is  ble  appliances.    Acme  Coal  Min.  Co.  v.  Mc- 

admissible  to  show  the  master's  knowledge  of  Iver,  5  Colo.  App.  267.    And  see  supra,  this 

the  defect.    Malone  v.  Hawley,  46  Cal.  409;  section,  subdivisions  (1),  (6),  (7),  (8). 

Louisville,  etc.,  R.  Co.  v.  Wright,  115  Ind.  2.  Tremblay  v.  Harnden,  162  Mass.  383. 

378,  7  Am.  St.  Rep.  432.    See  also  Delphi  v.  3.  Lake  Erie,  etc.,  R.  Co.  v.  Mugg,  132  Ind. 

Lo.very,  74  Ind.  523,  39  Am.  Rep.  98,  which  168. 

contains  an  extended  review  of  the  authorities  4.  Condition  Before  Accident.  —  Denver  Tram- 
bearing  on  this  question,  way  Co.  v.  Crumbaugh,  23  Colo.  364;  Van 

1.  Appliances  in  Use  by  Other  Companies  —  A  la-  Dusen  v.  Letellier,  78  Mich.  492;  Sopherstein 

bama.  —  Holland  v.  Tennessee  Coal,  etc.,  Co.,  v.  Bertels,  178  Pa.  St.  401;  Missouri,  etc.,  R. 

91  Ala.  444;  Louisville,  etc.,  R.  Co.  v.  Allen,  Co.  v.  Calnon,  20  Tex.  Civ.  App.  697. 

78  Ala.  494;  Georgia  Pac.  R.  Co.  v.  Propst,  83  5.  Atchison,  etc.,  R.  Co.  v.  McKee,  37  Kan. 

Ala.  518;  Alabama  G.  S.  R.  Co.  v.  Arnold,  84  592  ;  St.  Louis,  etc.,  R.  Co.  v.  Weaver,  35  Kan. 

Ala.  159,  5  Am.  St.  Rep.  354.  412,  57  Am.  Rep.  176;  McKee  v.  Bidwell,  74 

Illinois.  —  Wabash  R.  Co.  v.  Farrell,  79  III.  Pa.  St.  218;  Altman  v.  Pennsylvania  Co.,  165 

App.  50S.  Pa.  St.  1T.8.    Compare  Cherokee,  etc.,  Coal,  etc., 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  Bundy,  Co.  v.  Britton,  3  Kan.  App.  292. 

152  Ind.  590.  6.  Weld  v.  Missouri  Pac.  R.  Co.,  39  Kan.  63. 

Massachusetts.  —  Wheeler  v.  Wason  M fg.  Co.,  7.  View  that  Evidence  Not  Admissible  —  Eng- 

135  Mass.  294;  Myers  v.  Hudson  Iron  Co.,  150  land.  —  Hart  v.  Lancashire,  etc.,  R.  Co.,  21  L. 

Mass.  125,  15  Am.  St.  Rep.  176;  Graham  v.  T.  N.  S.  261. 

Boston,  etc.,  R.  Co.,  156  Mass.  4;  McCarthy  United  States.  —  Motey  v.  Pickle  Marble,  etc., 

v.  Boston  Duck  Co.,  165  Mass.  165.    Compare  Co.,  (C.  C.  A.)  74  Fed.  Rep.  155;  New  York, 

Rooney  v.  Sewall,  etc.,  Cordage  Co.,  161  Mass.  etc.,  R.  Co.  v.  Madison,  123  U.  S.  524;  Colum- 

153.  bia,  etc.,  R.  Co.  v.  Hawthorne,  144  U.  S.  202, 
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To  Show  Condition  of  Appliances  at  Time  of  Accident.  —  It  does  not  follow,  because 
such  evidence  is  inadmissible  for  the  purpose  of  showing  negligence,  that  it  is 
inadmissible  for  all  purposes.  It  may  be  offered  for  the  purpose  of  showing 
the  actual  condition  of  the  appliances  at  the  time  of  the  injury,  since  the 
question  of  negligence  is  made  to  turn  upon  the  state  of  things  then,  and  not 
upon  what  happened  afterwards.1 

ee.  Condition  of  Appliances  Subsequent  to  Accident.  —  Evidence  of  the  con^ 
dition  of  the  appliances  causing  the  injury,  immediately  subsequent  thereto, 
is  competent  to  show  the  condition  of  the  appliances  at  the  time  of  the 
injury.3  when  there  is  no  proof  of  any  alteration  having  been  made,3  or  where 
the  condition  of  the  appliances  at  the  time  of  the  examination  could  not  have 
been  produced  between  the  time  of  the  accident  and  the  examination."* 

ff.  Good  Quality  of  Appliances.  —  As  tending  to  show  the  good  quality  of  the 
appliances  which  caused  the  injury,  it  is  competent  to  show  that  they  were 
more  expensive  than  others,  and  that  they  were  recommended  by  the  person 
.selling  them,  who  had  practical  knowledge  of  their  use.5 

(b)  Burden  of  Proof  —  aa.  What  Plaintiff  Must  Show  to  Authorize  Recovery.  — 
Where  an  employee  sues  for  personal  injuries  alleged  to  be  caused  by  defective 
machinery  or  appliances,  the  burden  is  upon  him  to  prove  the  employer's 
failure  to  exercise  the  reasonable  care  required  of  him  by  law  with  respect  to 
such  appliances  and  machinery.  If  this  does  not  affirmatively  appear,  there 
can  be  no  recovery.6    The  burden  is  on  the  plaintiff  to  show  that  the  machin- 


53  Am.  &  Eng.  R.  Cas.  289,  reversing  3  Wash. 
Ter.  353;  Atchison,  etc.,  R.  Co.  v.  Parker,  (C. 
C.  A.)  55  Fed.  Rep.  595. 

California.  —  Sappenfield  v.  Main  St.,  elc, 
R.  Co.,  91  Cal.  48. 

Colorado.  —  Colorado  Electric  Co.  v.  Lubers, 
11  Colo.  505,  7  Am.  St.  Rep.  255. 

Connecticut.  —  Nalley  v.  Hartford  Carpet  Co., 
51  Conn.  524,  50  Am.  Rep.  47. 

Delaware.  —  Chielinsky  v.  Hoopes,  etc.,  Co., 
1  Marv.  (Del.)  273;  Huter  v.  Jackson,  etc., 
Co.,  1  Marv.  (Del.)  374. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Young, 
26  111.  App.  115;  Gormully,  etc.,  Mfg.  Co.  v. 
Olsen,  72  111.  App.  32;  Bloomington  v.  Legg, 
151  111.  9,  42  Am.  St.  Rep.  216;  Howe  v.  Me- 
daris,  82  111.  App.  515. 

Indiana.  — Sievers  v.  Peters  Box,  etc.,  Co., 
151  Ind.  642. 

Iowa.  —  Couch  v.  Watson  Coal  Co.,  46  Iowa 
17;  Hudson  v.  Chicago,  etc.,  R.  Co.,  59  Iowa 
581,  44  Am.  Rep.  692. 

Massachusetts.  —  Whelton  v.  West  End  St.  R. 
Co.,  172  Mass.  555;  Stunners  v.  Merrimack 
River  Locks,  etc.,  154  Mass.  168,  26  Am.  St. 
Rap.  226. 

Minnesota.  —  Morse  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  468. 

Missouri.  —  Alcorn  v.  Chicago,  etc.,  R.  Co., 
iq8  Mo.  81. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Briggs, 
4  Tex.  Civ.  App.  515. 

Washington.  —  Bell  v.  Washington  Cedar 
Shingle  Co.,  8  Wash.  27. 

Wisconsin.  —  Lang  v.  Sanger,  76  Wis.  71; 
Anderson  v.  Chicago,  etc.,  R.  Co.,  87  Wis.  195 ; 
Castello  v.  Landvvehr,  28  Wis.  522. 

See  also  Hodges  v.  Percival,  132  111.  53; 
Terre  Haute,  etc.,  R.  Co.  v.  Clem,  123  Ind.  15, 
18  Am.  St.  Ren.  303;  Corcoran  v.  Peekskill, 
108  N.  Y.  151;  Missouri  Pac.  R.  Co.  v.  Hen- 
nessey, 75  Tex.  155. 

1.  Norris  v.  Atlas  Steam-Ship  Co.,  37  Fed. 
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Rep.  426:  Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504;  San  Antonio,  etc.,  R.  Co.  v.  Beam, 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  411. 

2.  Condition  of  Appliances  Immediately  After 
Accident.  —  Gutridge  v.  Missouri  Pac.  R.  Co., 
94  Mo.  468,  4  Am.  St.  Rep.  392;  Moran  v. 
Corliss  Steam-Engine  Co.,  (R.  I.  1899)43  Atl. 
Rep.  874;  Reese  v.  Morgan  Silver  Min.  Co., 
17  Utah  489. 

3.  No  Evidence  of  Alterations.  —  Woods  v. 
Long  Island  R.  Co.,  n  N.  Y.  App.  Div.  16. 
See  also  Barbour  v.  Miles,  7  Ohio  Cir.  Dec. 
682. 

4.  Chicago,  etc.,  R.  Co.  v.  Gillison,  173  111. 
264,  affirming  72  111.  App.  207. 

5.  Little  v.  Head,  etc.,  Co.,  69  N.  H.  494. 

6.  Burden  of  Proving  Absence  of  Seasonable 
Care  —  Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Harper,  44  Ark.  524. 

California.  —  Sappenfield  v.  Main  St.,  etc.," 
R.  Co.,  91  Cal.  48. 

Illinois. — Chicag-o,  etc.,  R.  Co.  v.  Few,  15 
111.  App.  125;  Chicago,  etc.,  R.  Co.  v.  Pratt. 
14  111.  App.  346;  Chicago,  etc.,  R.  Co.  v. 
Geary,  no  111.  383,  17  Am.  &  Eng.  R.  Cas.  606. 

Indiana. — Louisville,  elc,  R.  Co.  v.  Orr, 
84  Ind.  50,  8  Am.  &  Eng.  R.  Cas.  94. 

Maryland.  —  Hanrathy  v.  Northern  Cent.  R. 
Co.,  46  Md.  280,  18  Am.  R.  Rep.  1S8. 

Missouri.  —  Krampe  v.  St.  Louis  Brewing 
Assoc.,  59  Mo.  App.  277. 

New  Jersey.  —  Fenderson  v.  Atlantic  City  R. 
Co.,  56  N.  J.  L.  708. 

Pennsylvania.  —  Snodgrass  v.  Carnegie  Steel 
Co.,  173  Pa.  St.  228,  37  W.  N.  C.  (Pa.)  544. 

Tennessee.  —  East  Tennessee,  elc,  R.  Co.  v. 
Stewart,  13  Lea  (Tenn.)  432,  21  Am.  &  Eng. 
R.  Cas.  614,  following  East  Tennessee,  etc., 
R.  Co.  v.  Duffield,  12'  Lea  (Tenn.)  63,  47  Am. 
Rep.  319. 

West  Virginia.  —  Humphreys  v.  Newport 
News,  etc.,  R.  Co.,  33  W.  Va.  135,  39  Am.  & 
Eng.  R.  Cas.  363. 
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ery  or  appliances  by  which  he  was  injured  were  defective,1  and  that  the 
defendant  had  notice  or  knowledge  of  such  defects,  or,  by  the  exercise  of 
the  ordinary  care  which  he  was  bound  to  observe,  would  have  known  of 
them.2  The  mere  fact  that  the  accident  happened  because  of  defective  appli- 
ances or  instrumentalities  cannot  be  taken  as  evidence  of  the  defendant's 
negligence.3  The  burden  is  also  on  the  plaintiff  to  show  the  measure  or 
amount  of  damages  he  has  sustained.4 

66.  What  Defendant  Must  Show  to  Defeat  Recovery.  —  The  servant's  knowledge 
or  means  of  knowledge  of  the  defects  are,  according  to  the  weight  of  authority, 
matters  of  defense,  and  the  burden  is  upon  the  defendant  to  prove  such 
defense.5 

(c)  Presumptions.  —  In  actions  for  injuries  sustained  on  account  of  defective 
machinery  or  appliances,  it  is  presumed  that  the  master  has  discharged  his 
duty  to  the  servant  by  providing  suitable  machinery  and  appliances  for  the 
use  of  the  servant  in  his  employment,  and  by  keeping  them  in  proper  con- 
dition.6 No  presumption  of  negligence  in  failing  to  discharge  this  duty  arises 
from  the  mere  fact  of  accident,7  until  facts  appear  which  authoiize  a  con- 


1.  Burden  of  Proving  Defects.  —  Texas,  etc., 
R.  Co.  v.  Thompson,  (C.  C.  A.)  70  Fed.  Rep. 
g44  (C.  C.  A.)  71  Fed.  Rep.  531;  Sappenfield  v. 
Main  St.,  etc.,  R.  Co.,  gi  Cal.  48;  Chicago, 
etc.,  R.  Co.  v.  Armstrong,  62  111.  App.  228; 
Smith  v.  New  York  Cent.,  etc.,  R.  Co  ,  118  N. 
Y.  645 ;  Hudson  v.  Charleston,  etc.,  R.  Co., 
\o\  N.  Car.  491,  41  Am.  &  Eng.  R.  Cas.  348; 
Pittston  Coal  Co.  v.  McNulty,  120  Pa.  St.  414; 
Sabine,  etc.,  R.  Co.  v.  Ewing,  1  Tex.  Civ. 
App.  531- 

Proof  that  No  Proper  Appliances  Were  at  Hand. 

—  Cogan  v.  Burnham,  175  Mass.  391. 

2.  Burden  of  Proving  Master's  Knowledge  of 
Defects. —  Louisville,  etc.,  R.  Co.  v.  Davis,  91 
Ala.  437;  Sappenfield  v.  Main  St.,  etc.,  R.  Co., 
91  Cal.  48;  Chicago,  etc.,  R.  Co.  v.  Kellogg,  55 
Neb.  748;  Hudson  v.  Charleston,  etc.,  R.  Co., 
104  N.  Car.  491,  41  Am.  &  Eng.  R.  Cas.  348; 
Sabine,  etc.,  R.  Co.  v.  Ewing,  1  Tex.  Civ. 
App.  531;  Johnson  v.  Chesapeake,  etc.,  R. 
Co..  36  VV.  Va.  73;  Crouse  v.  Chicago,  etc., 
R.  Co.,  102  Wis.  196. 

3.  Chicago,  etc.,  R.  Co.  v.  Kellogg,  55  Neb. 
748. 

4.  Burden  of  Proving  Moasure  of  Damages.  — 

Sabine,  etc.,  R.  Co.  v.  Ewing,  1  Tex.  Civ. 
App  531. 

Statutory  Change  of  Rule.  —  Under  a  statute 
which  provides  that  if  any  employee  shall  re- 
ceive an  injury  by  reason  of  any  defective 
attachment,  the  company  shall  be  deemed  to 
have  had  knowledge  of  the  defect,  and  that 
proof  of  the  defect  and  injury  shall  be  prima 
facie  evidence  of  its  negligence,  in  order  to 
overcome  the  presumption  of  knowledge  on 
the  part  of  the  company,  raised  by  the  statute 
on  such  proof,  it  is  not  sufficient  to  prove  that 
the  company  furnished  a  sufficient  and  compe- 
tent inspector,  but  actual  and  proper  inspec- 
tion, or  its  equivalent,  must  be  shown.  Fel- 
ton  v.  Bullard  (C.  C.  A.)  94  Fed.  Rep.  781. 

6.  Servant's  Knowledge  or  Means  of  Knowledge 
of  Defects.  —  Alexander  v.  Central  Lumber, 
etc.,  Co.,  104  Cal.  532;  Wells  v.  Burlington, 
etc.,  R.  Co.,  56  Iowa  520;  Greenleaf  v.  Illinois 
Cent.  R.  Co.,  29  Iowa  14,  4  Am.  Rep.  181; 
Dallemand  v.  Saalfeldt,  175  111.  310;  Connolly 
v.  Waltham,  156  Mass.  368;  Gulf,  etc.,  R.  Co. 
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v.  Royal!,  18  Tex.  Civ.  App.  86.  Contra,  Chi- 
cago, etc.,  R.  Co.  v.  Wagner,  17  I  rid .  App.  22; 
Musick  v.  Jacob  Dold  Packing  Co.,  58  Mo. 
App.  322;  Johnson  v.  Chesapeake,  etc.,  R. 
Co.,  36  W.  Va.  73. 

Waiver  of  Objection  to  Defects  by  Servant.  — 
Waiver  of  objection  to  defects  by  remaining  in 
the  employment  is  in  the  nature  of  a  defense, 
and  the  burden  of  proof,  at  least  as  to  the 
fact  of  knowledge,  rests  on  the  defendant. 
Mayes  v.  Chicago,  etc.,  R.  Co.,  63  Iowa  562. 
See  also  Ford  v.  Chicago,  etc.,  R.  Co.,  106 
Iowa  85. 

6.  Presumption  that  Master  Has  Done  His  Duty. 

—  Illinois  Cent.  R.  Co.  v.  Barslow,  55  111.  App. 
203;  Philadelphia,  etc.,  R.  Co.  v.  Hughes,  119 
Pa.  St.  301,  33  Am.  &  Eng.  R.  Cas.  348; 
Gtimont  v.  Harlman,  17  W.  N.  C.  (Pa.)  252; 
Kincaid  v.  Oregon  Short  Line,  etc.,  R.  Co.,  22 
Oregon  35. 

7.  No  Presumption  of  Negligence  from  Injury 

—  United  States.  —  Peirce  v.  Kile,  (C.  C.  A  )  80 
Fed.  Rep.  865;  Rogers  v.  Louisville,  etc.,  R. 
Co.,  88  Fed.  Rep,  462. 

California .  —  Madden  v.  Occidental,  etc.. 
Steamship  Co.,  86  Cal.  445;  Brymer  v.  South- 
ern Pac.  R.  Co.,  go  Cal.  496. 

Georgia.  —  East  Tennessee,  etc  ,  R.  Co.  v. 
Suddelh,  86  Ga  388. 

Indiana.  —  Hoosier  Stone  Co.  v.  McCain, 
133  Ind.  231. 

Massachusetts.  —  Reynolds  v.  Merchants' 
Woolen  Co.,  16S  Mass.  501;  Ouillette  v.  Over- 
man Wheel  Co.,  162  Mass.  305. 

Michigan.  —  Redmond  v.  Delta  Lumber  Co., 
g6  Mich.  545. 

Missouri.  —  Blanton  v.  Dold,  log  Mo.  64; 
Bohn  v.  Chicago,  etc.,  R.  Co.,  106  Mo. 
42g. 

Nebraska.  —  Lincoln  St.  R.  Co.  v.  Cox,  48 
Neb.  807. 

Oregon.  —  Kincaid  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  22  Oregon  35;  Nutt  v.  Southern 
Pac.  R.  Co.,  25  Oregon  2g4. 

Pennsylvania.  —  Mixter  v.  Imperial  Coal  Co., 
152  Pa.  St.  3g5;  Hauseman  v.  Railroad  Co.,  2 
Lane.  L.  Rev.  257. 

West  Virginia. — Johnson  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  73. 
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elusion  that  he  wrongfully  violated  his  duty.1  If  the  circumstances  relied 
upon  to  show  negligence  are  consistent  with  ordinary  care  on  the  part  of  the 
master,  the  charge  of  negligence  will  fail  for  want  of  proof.2 

d.  Duty  to  Inspect  and  Repair  Place  of  Work,  Machinery,  and 
APPLIANCES  —  (i)  Statement  of  Rule.  — As  already  stated,  it  is  the  duty  of 
the  master  to  use  reasonable  care  to  furnish  his  employees  with  a  reasonably 
safe  place  of  work  and  with  reasonably  safe  and  suitable  machinery  and 
appliances.  The  master's  duty  in  this  regard  does  not  end  here,  but  is  a 
continuing  one.  The  law  imposes  on  him  the  further  obligation  of  using 
reasonable  care  to  keep  such  place  of  work  and  such  instrumentalities  in  a 
reasonably  safe  condition,  and  this,  of  course,  is  to  be  accomplished  by  a 
proper  and  timely  inspection  for  defects,  and  the  repair  thereof.3 


1.  Hoosier  Stone  Co.  v.  McCain,  133  Ind. 
231;  Redmond  v.  Delta  Lumber  Co.,  96  Mich. 
545- 

2.  Kincaid  v  Oregon  Short  Line,  etc.,  R. 
Co.,  22  Oregon  35,  53  Am.  &  Eng.  R.  Cas.  218. 

3.  Duty  to  Inspect  and  Repair  —  United  States. 
—  King  v.  Ohio,  etc.,  R.  Co.,  n  Biss.  (U.  S.) 
362,  14  Fed.  Rep.  277,  8  Am.  &  Eng.  R.  Cas. 
119;  Woodworth  v.  St.  Paul,  etc.,  R.  Co.,  5 
McCrary  (U.  S.)  574,  18  Fed.  Rep.  282;  Totten 
v.  Pennsylvania  R.  Co.,  11  Fed.  Rep.  564; 
Dixon  v.  Western  Union  Tel.  Co.,  71  Fed. 
Rep.  143;  Pittsburgh,  etc..  R.  Co.  v.  Thomp- 
son, 82  Fed.  Rep.  720,  54  U.  S.  App.  222; 
Chicago  Great  Western  R.  Co.  v.  Ilealy,  (C 
C.  A.)  86  Fed.  Rep.  245;  Alabama  G.  S.  R. 
Co.  v.  Carroll,  84  Fed.  Rep  772,  52  U.  S.  App. 
442;  Union  Pac.  R.  Co.  v.  Daniels,  152  U.  S. 
684,  affirming  6  Utah  357. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Camp- 
bell, 97  Ala.  147. 

California.  —  Bowman  v.  White,  110  Cal.  23. 

Georgia.  —  Krogg  v,  Atlanta,  etc.,  R.  Co.,  77 
Ga.  202,  4  Am.  St.  Rep.  79. 

Illinois.  —  Ryan  v.  Armour,  166  111.  568; 
Chicago,  etc»,  R.  Co.  v.  Gillison,  173  111.  264; 
Missouri,  etc.,  Coal  Co.  v.  Schwalb,  74  111. 
App.  567;  Joliet,  etc.,  R.  Co.  v.  Velie,  36  111. 
App.  450;  Chicago,  etc.,  R.  Co.  v.  Kneirim, 
152  111.  458,  43  Am.  St.  Rep.  259;  Chicago, 
etc.,  R.  Co.  v.  Shannon,  43  111.  338;  Columbus, 
etc.,  R.  Co.  v.  Troesch,  57  111.  155;  Toledo,  etc., 
R.  Co.  v.  Moore,  77  111.  217;  Indianapolis, 
etc.,  R.  Co.  v.  Toy,  91  111,  474,  33  Am.  Rep.  57; 
East  St.  Louis  Packing,  etc.,  Co.  v.  Hightovver, 
92  111.  139;  Toledo,  etc.,  R.  Co.  v.  Conroy,  68 
111.  560. 

Indiana.  — -  Pennsylvania  Co.  v.  Witte,  15 
Ind.  App.  583;  Louisville,  etc.,  R.  Co.  v.  Utz, 
133  Ind.  265;  Columbus,  etc.,  R.  Co.  v.  Arnold, 
31  Ind.  174,  99  Am.  Dec.  615;  Romona  Oolitic 
Stone  Co.  v.  Phillips.  11  Ind.  App.  118;  In- 
diana, etc..  R.  Co.  v.  Snyder,  140  Ind.  647; 
Ohio,  etc.,  R.  Co.  v.  Pearcy,  128  Ind.  197; 
Louisville,  etc.,  R.  Co.  v.  Howell,  147  Ind. 
266;  Cleveland,  etc.,  R.  Co.  v.  Ward,  147  Ind. 
256. 

Iozva.  —  Muldovvney  v.  Illinois  Cent.  R.  Co., 
36  Iowa  462;  Brann  v.  Chicago,  etc.,  R.  Co., 
53  Iowa  595,  36  Am.  Rep.  243;  Deppe  v.  Chi- 
cago, etc.,  R.  Co.,  38  Iowa  592;  Knapp  v. 
Sioux  City,  etc.,  R.  Co.,  71  Iowa  41;  Scagel 
v.  Chicago,  etc.,  R.  Co.,  83  Iowa  380. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Carey, 
58  Kan.  815;  Solomon  R.  Co.  v.  Jones,  30  Kan. 
601,  15  Am.  &  Eng.  R.  Cas.  201;  Atchison, 


etc.,  R.  Co.  v.  Holt,  29  Kan.  149,  n  Am.  & 
Eng.  R.  Cas.  206;  Missouri  Pac.  R.  Co.  v. 
Dwyer,  36  Kan.  58;  Union  Pac.  R.  Co.  v.  Fray, 
43  Kan.  750;  Kansas  Pac.  R.  Co.  v.  Little, 
19  Kan.  267. 

Kentucky.  — Ashland  Coal,  etc.,  Co.  v.  Wal- 
lace, 101  Ky.  626. 

Louisiana.  ■ —  Hulgh  v.  New  Orleans,  etc.,  R. 
Co.,  6  La.  Ann.  495. 

Maine.  —  Shanny  v.  Androscoggin  Mills, 
66  Me.  420. 

Maryland.  —  Cumberland,  etc.,  R.  Co.  v. 
State,  44  M.l.  283,  45  Md.  229. 

Massachusetts,- — -Ford  v.  Fitchburg  R.  Co., 
no  Mass.  240,  14  Am.  Rep.  598;  Holden  v. 
Filchburg  R.  Co.,  129  Mass.  268,  37  Am.  Rep. 
343;  Snow  v.  Housatonic  R.  Co.,  8  Allen 
(Mass.)  441,  85  Am.  Dec.  720;  Babcock  v.  Old 
Colony  R.  Co.,  150  Mass.  467;  Rogers  v.  Lud- 
low Mfg.  Co.,  144  Mass.  198,  59  Am.  Rep.  68. 

Michigan.  —  Smizel  v.  Odanah  Iron  Co.,  116 
Mich.  149;  Johnson  v.  Spear,  76  Mich.  139,  82 
Mich.  453;  Tangney  v.  Wilson,  87  Mich.  453; 
Irvine  v.  Flint,  etc.,  R.  Co.,  89  Mich.  416. 

Minnesota.  —  Closson  v.  Oakes,  69  Minn.  67; 
Tierney  v.  Minneapolis,  etc.,  R.  Co.  33  Minn. 
311,  53  Am.  Rep.  35,  21  Am.  &  Eng.  R.  Cas. 
545;  McDonald  v.  Chicago,  etc.,  R.  Co.,  41 
Minn.  439,  16  Am.  St.  Rep.  711;  Sheedy  v. 
Chicago,  etc.,  R.  Co.,  55  Minn.  357;  Anderson 
v.  Minnesota,  etc.,  R.  Co.,  39  Minn.  523,  38 
Am.  &  Eng.  R.  Cas.  206;  Kennedy  v.  Chi- 
cago, etc.,  R.  Co.,  57  Minn.  227. 

Missouri.  —  Burton  v.  Missouri  Pac.  R.  Co., 
32  Mo.  App.  455;  Siela  v.  Hannibal,  etc.,  R. 
Co.,  82  Mo.  430;  McDermott  v.  Pacific  R.  Co., 
30  Mo.  115;  Covey  v.  Hannibal,  etc.,  R.  Co., 
86  Mo.  635;  Lewis  v.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  495,  21  Am.  Rep.  385;  Gibson  v.  Pacific  R. 
Co.,  46  Mo.  163,  2  Am.  Rep.  497;  Higgins 
v.  Missouri  Pac.  R.  Co.,  43  Mo.  App.  547; 
Gutridge  z.  Missouri  Pac.  R.  Co.,  105  Mo.  520; 
Henry  v.  Wabash  Western  R.  Co.,  109  Mo. 
488;  Flynn  v.  Union  Bridge  Co.,  42  Mo.  App. 
529;  Gorham  z\  Kansas  City,  etc.,  R.  Co.,  113 
Mo.  408;  Parsons  v.  Missouri  Pac.  R.  Co.,  94 
Mo.  2S6;  Bridges  v.  St.  Louis,  etc.,  R.  Co., 
6  Mo.  App.  389;  Bartley  v.  Trorlicht,  49  Mo. 
App.  214;  Settle  v.  St.  Louis,  etc.,  R.  Co.,  127 
Mo.  336,  48  Am.  St.  Rep.  633. 

Nebraska.  —  Union  Stock-Yards  Co.  ».  Good- 
win, 57  Neb.  138. 

New  Hampsliiic.- — Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. 

New  Jersey. — Atz  v.  Newark  Lime,  etc., 
Mfg.  Co.,  59  N.  J.  L.  41 ;  Harrison  v.  Central  R. 
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(2)  Exceptions  to  Rule.  —  To  the  rule  requiring  inspection  for  defects  in 
machinery,  appliances,  and  place  of  work,  there  are  some  exceptions.  Thus, 
a  system  of  inspection  which  would  seriously  embarrass  the  master's  work 
cannot  be  required.1  So  the  rule  does  not  apply  to  defects  arising  which  are 
not  of  a  permanent  character,  and  do  not  require  the  help  of  skilled  mechanics 
to  repair,  but  which  may  easily  be  and  usually  are  remedied  by  the  workmen, 
and  to  repair  which  proper  and  suitable  materials  are  supplied.2  It  is  also 
settled  that  there  is  no  duty  resting  on  the  master  to  inspect,  during  their 
use,  those  common  tools  and  appliances  with  which  every  one  is  conversant. 
If  they  wear  out  and  become  defective,  the  employer  may  rely  on  the  pre- 
sumption that  those  using  them  will  first  detect  the  defects.3 

(3)  Duty  of  Master  to  Use  Reasonable  Care.  —  In  the  matter  of  an  inspec- 
tion for  defects,  the  measure  of  the  master's  duty  is  reasonable  care;  and  in 


Co.,  31  N.  J.  L.  293;  Cole  v.  Warren  Mfg.  Co., 
63  N.  J.  L.  626. 

New  York.  —  Van  Tassell  v.  New  York, 
etc.,  R.  Co.,  (C.  PI.  Gen.  T.)  I  Misc.  (N.  Y.) 
299;  Fuller  v.  Jewett,  80  N.  V.  46,  36  Am. 
Rep.  575.  1  Am.  &  Eng.  R.  Cas.  109;  Stapf  v. 
V.  Loewer's  Gambrinus  Brewing  Co.,  1  N.  Y. 
App.  Div.  405;  Goodrich  v.  New  York  Cent., 
etc.,  R.  Co.,  116  N.  Y.  398,  15  Am.  St.  Rep. 
410,  41  Am.  &  Eng.  R.  Cas.  259;  Gottlieb  v. 
New  York,  etc.,  R.  Co.,  100  N.  V.  462;  Arnold 
v.  Delaware,  etc.,  Canal  Co.,  (Supm.  Ct.  Gen, 
T.)  6  N.  Y.  St.  Rep.  368;  Capasso  v.  Woolfolk, 
2;  N.  Y.  App.  Div.  234;  Ballard  v.  Hitchcock 
Mfg.  Co.,  71  Hun  (N.  Y.)  582;  McKntght  v. 
Brooklyn  Heights  R.  Co.,  (Supm.  Ct.  Tr.  T.) 
23  Misc.  (N.  Y.)  527;  Byrnes  v.  New  York,  etc., 
R.  Co.,  71  Hun  (N.  Y.)  209;  Dodd  v.  Bell,  15 
N.  Y.  App.  Div.  258;  Keegan  v.  Western  R. 
Carp.,  8  NT.  Y.  175,  59  Am.  Dec.  476;  Warner 
v.  Erie  R.  Co.,  39  N.  Y.  468;  Buckley  v.  Port 
H^nry  Iron  Ore  Co.,  (Supm.  Ct.  Gen.  T.)  17 
N.  Y.  Si.  Rep.  436,  2  N.  Y.  Supp.  133;  Laning 
v.  Ueiv  York  Cent.  R.  Co.,  49  N.  Y.  521,  10 
Am.  Rep.  417;  McDonalds.  Fitchbarg  R.  Co., 
19  N.  Y.  App.  Div.  577;  Gage  v.  Delaware, 
etc.,  R.  Co.,  14  Hun  (N.  Y.)  446;  Egan  v.  Dry 
Dock,  etc.,  R.  Co.,  12  N.  Y.  App.  Div.  556; 
Frank  v.  Otis,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  St. 
Rep.  6S1;  Crowell  v.  Thomas,  18  N.  Y.  App. 
Div.  520;  Bailey  v.  Rome,  etc.,  R.  Co.,  139  N. 
Y.  302,  49  Hun  (N.  Y.)  377;  Durkin  v.  Sharp, 
88  N.  Y.  225;  Pierson  v.  New  York,  etc.,  R. 
Co..  53  N.  Y.  App.  Div.  363. 

North  Carolina.  — Chesson  v.  John  L.  Roper 
Lumber  Co.,  118  N.  Car.  59;  Johnson  v.  Rich- 
mond, etc.,  R.  Co.,  81  N.  Car.  453. 

Ohio.  —  Stewart  71.  Toledo  Bridge  Co.,  15 
OMo  Cir.  Ct.  601,  8  Ohio  Cir.  Dec.  454;  Lake 
Shore,  etc.,  R.  Co.  v.  Gilday,  16  Ohio  Cir.  Ct. 
649,  9  Ohio  Cir  Dec.  27;  Toledo  Consol.  St.  R. 
Co.  v.  Sweeney,  8  Ohio  Cir.  Ct.  298,  4  Ohio 
Cir.  Dec.  n. 

Pennsylvania.  —  Pennsylvania,  etc.,  Canal, 
etc.,  R.  Co.  v.  Mason,  109  Pa.  St.  296,  58  Am. 
Rep.  722 ;  Mansfield  Coal,  etc.,  Co.  v.  McEnery, 
91  Pa.  St.  185;  Glossen  v.  Gehman,  147  Pa.  St. 
619.  30  VV.  N.  C.  (Pa.)  40;  Philadelphia,  etc., 
R.  Co.  v.  Huber,  128  Pa.  St.  63. 

South  Carolina.  —  Lasure  v.  Graniteville 
Mfg.  Co.,  18  S.  Car.  282;  Gunteri».  Graniteville 
Mfg.  Co.,  15  S.  Car.  456. 

South  Dakota,  —  Gates  v.  Chicago,  etc.,  R. 
Co.,  2  S.  Dak.  422,  53  Am.  &  Eng.  R.  Cas.  245. 


Tennessee.  —  McMillan  Maible  Co.  v.  Black, 

89  Tenn.  118;  Nash ville,  etc.,  R.  Co.  v.  Jones, 
9  Heisk.  (Tenn.)  27. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Marcelles, 
59  Tex.  334,  12  Am.  &  Eng.  R.  Cas.  231;  San 
Antonio  Edison  Co.  v.  Dixon,  17  Tex.  Civ. 
App.  320;  St.  Louis,  etc.,  R.  Co.  v.  George,  85 
Tex.  150;  Texas,  etc.,  R.  Co.  v.  O'Fiel,  78 
Tex.  486;  Texas,  etc.,  R.  Co.  v.  Crow,  3  Tex. 
Civ.  App.  266;  Missouri  Pac.  R.  Co.  v.  Mc- 
Elyea,  71  Tex.  386,  10  Am.  St.  Rep.  749,  38 
Am.  &  Eng.  R.  Cas.  200;  Texas,  etc.,  R.  Co. 
v.  Nix,  (Tex.  Civ.  App.  1893)  23  S.  W.  Rep. 
328;  Fordycew.  Yarbotough,  1  Tex.  Civ.  App. 
260;  Galveston,  etc.,  R.  Co.  v.  Templeton,  87 
Tex.  42. 

Utah.  —  Daniels  v.  Union  Pac.  R.  Co.,  6 
Utah  357,  affirmed  152  U.  S.  684. 

Vermont.  —  Hard  v.  Vermont,  etc.,  R.  Co., 
32  Vt.  473;  Dumas  v.  Stone,  65  Vt.  442;  Hous- 
ton v.  Brush,  66  Vt.  331. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Nun- 
nally,  88  Va.  546. 

West  Virginia.  —  Coopers.  Pittsburgh,  etc., 
R.  Co.,  24  W.  Va.  37;  Hoffman  v.  Dickinson, 
31  W.  Va.  142. 

Wisconsin.  —  Ferriss  v.  Berlin  Mach.  Works, 

90  Wis.  541;  Cowan  v.  Chicago,  etc.,  R.  Co., 
80  Wis.  284;  Wedgwood  v.  Chicago,  etc., 
R.  Co.,  44  Wis.  44;  Schult  v.  Chicago,  etc.,  R. 
Co.,  48  Wis.  375. 

See  also  the  title  Coupling  Cars  (Injuries 
by),  vol.  7,  p.  1052. 
Employees  Charged  with  Inspection  and  Repairs. 

—  See  the  title  Fellow  Servants,  vol.  12,  p. 
958  et  sea. 

Statute  Requiring  Inspection.  —  Chicago,  etc., 
Coal  Co.  v.  People,  181  111.  270  (applicable  to 
coal  mines). 

1.  Inspections  Which  Would  Embarrass  Work. 

—  Smoot  v.  Mobile,  etc.,  R.  Co.,  67  Ala.  13; 
Island  Coal  Co.  v.  Greenwood,  151  Ind.  476; 
Philadelphia,  etc.,  R.  Co.  z<.  Hughes,  119  Pa. 
St.  301,  33  Am.  &  Eng.  R.  Cas.  348. 

2.  Defects  of  Temporary  Character.  —  Cregan 
v.  Marston,  126  N.  Y.  568,  reversing  (Supm.  Ct. 
Gen.  T.)  32  N.  Y.  St.  Rep.  913.  See  also  Whit- 
taker  v.  Bent,  167  Mass.  588. 

3.  Simple  Appliances. —  Miller-'.  Erie  R.  Co., 
21  N.  Y.  App.  Div.  45;  Wachsmuth  v.  Shaw 
Electric  Crane  Co.,  118  Mich.  275.  See  also 
Garragan  v.  Fall  River  Iron  Works  Co.,  158 
Mass.  596;  Marsh  v.  Chickering,  101  N.  Y. 
396. 
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default  of  this  he  will  be  liable  for  the  resulting  injuries.1 

(4)  What  Constitutes  Reasonable  Care.  — -  Reasonable  care  in  the  matter  of 
inspection  requires  the  master  to  adopt  such  reasonable  methods  and  to  apply 
such  reasonable  tests  as  are  likely  to  discover  the  defects  in  appliances  if  they 
exist.2  The  degree  of  care  must  be  commensurate  with  the  nature  of  the 
business  in  which  servants  are  employed,  and  with  the  consequences  incident 
to  neglect; 3  and  the  inspection  must  be  such  as  would  probably  reveal  a 
defect  if  one  existed.4  In  order  to  hold  a  master  liable  for  injuries  caused  by 
a  defect  in  the  machinery  or  appliances,  the  defect  must  be  such  as  a  reason- 
ably careful  inspection  would  have  disclosed.5  Failure  to  inspect  will  not 
be  deemed  negligence  where  inspection  would  have  disclosed  only  what  the 
injured  servant  already  knew.6 

(5)  Servant ' s  Right  to  Rely  on  Master  s  Performa?ice  of  Duty.  —  The  serv- 
ant has  the  right  to  assume  that  the  master  has  performed  his  duty  as  regards 
the  inspection  and  repair,  and  may  act  in  reliance  on  that  assumption.' 


1.  What  Care  Essential. —  Richardson  v.  Great 
Eastern  R.  Co.,  1  C.  P.  D.  342;  Atchison,  etc., 
R.  Co.  v.  Meyers,  (C.  C.  A.)  76  Fed.  Rep.  443; 
The  Ethelred,  96  Fed.  Rep.  446;  Missouri  Pac. 
R.  Co.  v.  Dwyer,  36  Kan,  58;  Union  Stock- 
Yards  Co.  v.  Goodwin,  57  Neb.  138;  Berry  v. 
Atlantic  Storage  Co.,  50  N.  Y.  App.  Div.  5go; 
Fordyce  v.  Culver,  2  Tex.  Civ.  App.  569;  In- 
ternational, etc.,  R.  Co.  v.  Elkins,  (Tex.  Civ. 
App.  1899)  54  S.  W.  Rep.  931;  Richmond,  etc., 
R.  Co.  v.  Burnett,  88  Va.  538.  See  also  Bymer 
v.  New  York,  etc.,  R.  Co.,  113  N.  Y.  251; 
Coyle  v.  A.  A.  Griffin  Iron  Co.,  62  N.  J.  L. 
540;  Atz  v.  Newark  Lime,  etc.,  Mfg.  Co.,  59  N. 
J.  L.  41;  Westbrook  v.  Crowders,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  195;  Galveston,  etc., 
R.  Co.  v.  Nass,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  qio. 

2.  Reasonable  Care.  —  Gutridge  v.  Missouri 
Pac.  R.  Co.,  105  Mo.  520. 

He  fulfils  his  duty  in  this  regard  if  he 
adopts  such  tests  as  are  ordinarily  in  use  by 
others  engaged  in  like  business  and  sur- 
rounded bv  like  circumstances.  Texas,  etc., 
R.  Co.  v.  Barrett,  166  U.  S.  61S;  Clyde  v.  Rich- 
mond, etc.,  R.  Co.,  65  Fed.  Rep.  482;  Rich- 
mond, etc.,  R.  Co.  v.  Elliott,  149  U.  S.  266. 

Inspections  Should  Be  Reasonably  Frequent.  — 
Egan  v.  Dry  Dock,  etc.,  R.  Co.,  12  N.  Y.  App. 
Div.  556;  Solomon  R.  Co.  v.  Jones,  30  Kan. 
601,  15  Am.  &  Eng.  R.  Cas.  208. 

Inspection  of  Track  After  Violent  Rainstorms. 
■ —  St.  Louis,  etc.,  R  Co.  v.  George,  85  Tex. 
150. 

Attempt    at    Repair  —  When    Insufficient.  — 

Pioneer  Cooperage  Co.  v.  Romanowicz,  85  111. 
App.  407,  affirmed  186  111.  9. 

A  Rule  Requiring1  Servants  to  Inspect  does  not 
relieve  the  master.  Bookrum  v.  Galveston, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  919.  Compare  Terre  Haute,  etc.,  R.  Co. 
v.  Pruitt,  25  Ind.  App.  227. 

Time  of  Making  Repairs.  —  A  railroad  com- 
pany is  not  chargeable  with  negligence  merely 
because  it  delays  for  any  length  of  time  to 
repair  a  broken  car  which  remains  unused  or 
so  situated  as  not  to  create  danger,  or  merely 
because  it  moves  such  car  to  its  shops  for  re- 
pairs, and  does  not  make  such  repairs  at  the 
place  where  the  car  was  injured.  Flannagan 
v.  Chicago,  etc.,  R.  Co.,  50  Wis.  462,  2  Am.  & 
Eng.  R.  Cas.  150.    So  it  has  been  held  that  a 
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company  whose  track  is  broken  without  any 
fault  of  its  own  is  under  no  obligation  to  its 
employees  to  re.pair  it  within  any  specified 
time,  if  it  duly  warns  them  so  that  they  shall 
not  be  injured  in  consequence  thereof.  Henry 
v.  Lake  Shore,  etc.,  R.  Co.,  49  Mich.  495,  8 
Am.  &  Eng.  R  Cas.  110. 

3.  Degree  of  Care  Commensurate  with  Nature  of 
Business.  —  Brann  v.  Chicago,  etc.,  R.  Co.,  53 
Iowa  595,  30  Am.  Rep.  243;  Atchison,  etc.,  R. 
Co.  v.  Holt,  29  Kan.  149,  n  Am.  &  Eng.  R. 
Cas.  206;  Cumberland,  etc.,  R.  Co.  v.  Slate, 
44  Md.  285,  45  Md.  229;  Gutridge  v.  Missouri 
Pac.  R.  Co.,  105  Mo.  520;  Hamilton  v.  Rich 
Hill  Coal  Min.  Co.,  108  Mo.  364;  Muirhead  v. 
Hannibal,  etc.,  R.  Co.,  19  Mo.  App.  634;  Hr  lis 
v.  New  York  Cent.,  etc.,  R.  Co.,  53  Hun  (N. 
Y.)  634,  6  N.  Y.  Supp.  605  ;  International,  etc., 
R.  Co.  v.  Hawes,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  325. 

Employer  Need  Not  Inspect  for  "  Missed  Shots  " 
in  Mining.  —  Browne  v.  King,  40  C.  C.  A.  545, 
100  Fed.  Rep.  561. 

4.  Union  Stock-Yards  Co.  v.  Goodwin.  57 
Neb.  138;  Cleveland,  etc.,  R.  Co.  v.  Ward,  147 
Ind.  256:  Kennedy  v.  Chicago,  etc.,  R.  Co.,  57 
Minn.  227;  Dedrich  v.  Missouri  Pac.  R.  Co., 
21  Mo.  App.  433.  See  also  v.  Thompson  v. 
Great  Northern  R.  Co.,  79  Minn.  291. 

5.  Defects  Such  as  Reasonable  Inspection  Will 
Disclose.  —  Louisville,  etc.,  R.  Co.  v.  Campbell, 
97  Ala.  147;  Kansas  City,  etc.,  R.  Co.  v.  Webb, 
97  Ala.  159;  Sack  v.  Dolese,  35  111.  App.  636; 
Atz  v.  Newark  Lime,  etc..  Mfg.  Co.,  59  N.  J. 
L.  41;  Boess  v.  Clausen,  etc.,  Brewing  Co., 
12  N.  Y.  App.  Div.  366;  Read  v.  New  York, 
etc.,  R.  Co.,  20  R.  I.  209.  See  also  Killman  v. 
Robert  Palmer,  etc.,  Shipbuilding,  etc.,  R.  Co., 
(C.  C.  A.)  102  Fed.  Rep.  224. 

6.  Shea  v.  Kansas  City,  etc.,  R.  Co..  76  Mo. 
App.  29. 

7.  Right  to  Rely  on  Master's  Performance  of 
Duty;—  Magee  v.  Northern  Pac.  Coast  R.  Co., 
78  Cal.  430,  12  Am.  St.  Rep.  69;  Pawnee  Coal 
Co.  v.  Royce,  1S4  111  402;  Morton  v.  Detroit, 
etc.,  R.  Co.,  81  Mich.  423;  Porter  v.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  160;  Southern  Pac.  R.  Co. 
v.  Aylward,  79  Tex.  675;  Clark  v.  Richmond, 
etc.,  R.  Co.,  78  Va.  717. 

Servant  Without  Special  Knowledge  May  Rely 
on  Inspection  by  Official  Boiler  Inspector.  —  Ser- 
vice v.  Shoneman,  196  Pa.  St.  63. 
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e.  Duty  to  .Provide  Sufficient  Force  for  Work.  —  Among  the 
legal  obligations  of  the  master  to  his  servants,  forming  a  part  of  the  implied 
contract  between  them,  is  that  of  supplying  a  sufficient  number  of  servants 
to  effect  the  work  with  reasonable  and  ordinary  safety  to  those  engaged  in 
performing  it;  and  if  the  proximate  cause  of  the  injury  sustained  by  the  serv- 
ant, while  so  engaged,  is  the  failure  of  the  master  to  exercise  ordinary  care  in 
this  regard,  the  master  will  be  liable  unless  the  servant  has  assumed  the  risk.1 
The  fact  that  the  negligence  of  a  co-employee  contributed  with  that  of  the 
master  in  causing  the  injury  will  not  relieve  the  master  from  liability.3  As 
a  general  rule,  if  the  servant  injured  knows  that  the  force  for  work  is  insuffi- 
cient he  will  be  held  to  have  assumed  the  risk  and  waived  the  obligation  of 
the  company  in  this  respect  as  to  himself,  and  if  injured  by  means  of  such 
delinquency  he  is  without  remedy.3  Nevertheless,  in  order  that  this  doctrine 
may  apply,  the  fact  that  the  force  was  insufficient  must  have  been  so  obvious 
as  to  prevent  an  ordinarily  prudent  person  from  engaging  in  the  work.'4 

/.  Master's  Knowledge  of  Defects  and  Dangers  —  (i)  Liability  for 
Injuries  Caused  by  Knoivn  Defects  —  (a)  In  General.  —  The  master  will  be  liable 
for  injuries  arising  from  defects  in  the  place  of  work,  or  in  the  machinery, 
appliances,  etc.,  which  are  known  to  him,  or  which  would  have  been  known 
in  the  exercise  of  reasonable  and  proper  care  on  his  part.8    And  this  is  true 


Servant  under  No  Obligation  to  Inspect.  —  Mor- 
ton v.  Detroit,  etc.,  R.  Co  ,  81  Mich.  423;  Por- 
ter v.  Hannibal,  etc.,  R.  Co,,  60  Mo.  160; 
Spronk  v.  Adiyslon  Pipe,  etc.,  Co.,  10  Ohio 
Cir  Dec.  675. 

1.  Sufficient  Force  for  Work.  —  Cheeney  v. 
Ocean  Steamship  Co.,  92  Ga.  726,  44  Am.  St. 
Rep.  113;  Hayes  v.  Western  R.  Co.,  3  Cush. 
(Mass.)  270;  Relyea  v.  Kansas  City,  etc.,  R. 
Co.,  (Mo.  1892)  19  S.  W.  Rep.  1116;  Harty>. 
St.  Louis,  etc.,  R.  Co.,  95  Mo.  368. 

2.  Effect  of  Contributory  Negligence  of  Fellow 
Servant.  —  Booth  v.  Boston,  etc.,  R.  Co.,  73  N. 
Y.  38,  29  Am.  Rep.  97. 

Failure  to  Provide  Watchman  at  Hatchway.  — 
Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  726, 
44  Am.  St.  Rep.  1 13. 

Operation  of  Trains  —  Insufficient  Force  of 
Brakemen.  —  Louisville,  etc.,  R.  Co.  v.  Davis, 
91  Ala.  487;  Georgia  Pac.  R.  Co.  v.  Propst,  85 
Ala.  203;  Flike  v.  Boston,  etc.,  R.  Co.,  53  N. 
Y.  550,  13  Am.  Rep.  545. 

Building  Bridges  —  Insufficient  Force  to  Handle 
Timbers.  —  Louisville,  etc.,  R.  Co.  v.  Semonis, 
(Kv.  189-))  51  S.  W  Rep.  612. 

Force  for  Work  Included  in  Term  "Appliances." 
—  Johnson  v.  Ashland  Water  Co.,  71  Wis.  553. 

What  I3  Not  a  Failure  to  Provide  a  Sufficient 
Force  for  Work.  —  Reichel  v.  New  York  Cent  , 
etc.,  R.  Co.,  130  N.  Y.  682,  42  N.  Y.  St.  Rep. 
510. 

3.  Knowledge  and  Assumption  of  Risk.  —  Skipp 
v.  Eastern  Counties  R.  Co.,  9  Exch.  223;  Mad 
River,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St.  541, 
67  Am.  Dec.  312. 

4.  McMullen  v.  Missouri,  etc.,  R.  Co.,  60 
Mo.  App.  231. 

5.  Defects  Known  or  Which  Should  Have  Been 
Known  to  Master — United  States.  —  Davidson 
v.  Southern  Pac.  Co.,  44  Fed.  Rep.  476;  Hud- 
son v.  Charlestovvn,  etc.,  R.  Co.,  55  Fed.  Rep. 
24S:  Erskine  v.  Chino  Valley  Beet-Sugar  Co., 
71  Fed.  Rep.  270;  Union  Pac.  R.  Co.  v.  James, 
56  Fed.  Rep.  1001,  12  U.  S.  App.  482;  Texas, 
etc.,  R.  Co.  v.  Barrett,  166  U.  S.  617;  New 


Orleans,  etc.,  R.  Co.  v.  Clements,  100  Fed. 
Rep.  415,  40  C.  C.  A.  465. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Haw- 
kins, 92  Ala.  241:  Conrad  v.  Gray,  109  Ala.  130. 

Arkansas.  — St.  Louis,  etc.,  R.  Co.  71.  Har- 
per, 44  Ark  524;  South  western  Telephone  Co. 
v.  Woughter,  56  Ark.  206. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Srrock, 
23  Colo.  456. 

Georgia.  —  Schmidt  v.  Block,  76  Ga.  823; 
Ocean  Steamship  Co.  v.  Matthews,  86  Ga.  418. 

Illinois.  —  Chicago,  etc.,  R.  Co.  z>.  Shannon, 
43  111.  338;  Toledo,  etc.,  R,  Co.  v.  Conroy,  68 
111.  560;  Crown  Coal  Co.  v.  Hiles,  43  111.  App. 
310;  Edward  Mines  Lumber  Co.  v.  Ligas,  172 
111.  315;  Chicago,  etc.,  R.  Co.  v.  Driscoll,  70 
111.  App.  91.  See  also  Chicago,  etc.,  R.  Co.  v. 
Merriman,  86  111.  App.  454. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Mc- 
Henry,  10  Ind.  App.  525;  Chicago,  etc.,  R.  Co. 
v.  Branyan,  10  Ind.  App.  570;  Indiana  Iron 
Co.  v.  Cray,  19  Ind.  App.  565;  Baltimore,  etc., 
R.  Co.  v.  Spaulding,  21  Ind.  App.  323. 

Indian  Territory.  —  Purcell  Mill,  etc.,  Co.  v. 
Kirkland,  (Indian  Ter.  1898)  47  S.  W.  Rep.  311. 

Iowa.  —  Greenleaf  v.  Illinois  Cent.  R.  Co., 
29  Iowa  14,  4  Am.  Rep.  181. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Holt,  29 
Kan.  149,  11  Am.  &  Eng.  R.  Cas.  206;  Chicago, 
etc.,  R.  Co.  v.  Blevins,  46  Kan.  370;  Atchison, 
etc.,  R.  Co.  v  Wagner,  33  Kan.  660,  21  Am.  & 
Eng.  R.  Cas.  637;  Kansas  City,  etc.,  R.  Co.  v. 
Ryan,  52  Kan.  637. 

Kentucky.  —  White  House  Coal  Co.  v.  Coch- 
ran. 13  Ky.  L.  Rep.  636. 

Massachusetts. — Sweat  v.  Boston,  etc.,  R. 
Co.,  156  Mass.  284.  See  also  McMahon  v.  Mc- 
Hale,  174  Mass.  320. 

Michigan. — Morton  v.  Detroit,  etc.,  R.  Co.,  81 
Mich.  423;  Weiden  v.  Brush  Electric  Light 
Co.,  73  Mich.  268. 

Minnesota.  —  Cook  v.  St.  Paul,  etc.,  R.  Co., 
34  Minn.  45 ;  Doyle  v.  St.  Paul,  etc.,  R.  Co.,  42 
Minn.  79;  Munch  v.  Great  Northern  R.  Co.,  75 
Minn.  61. 
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although  the  negligence  of  a  fellow-servant  of  the  person  injured  contributed 
to  the  accident.1 

(b)  Defects  from  Which  Injury  Not  Reasonably  Anticipated.  —  That  the  master  might 
have  known  by  the  use  of  ordinary  care  and  diligence  that  a  tool  furnished  the 
servant  for  use  was  defective,  is  not  sufficient  to  make  him  liable  for  an  injury 
resulting  from  its  use,  irrespective  of  any  probability  of  harm  or  danger  in 
using  it,s  as  it  may  well  be  that  the  defects  were  of  such  a  character  that 
no  amount  of  care  and  caution  on  the  part  of  the  employer  could  have 
disclosed  the  fact  that  they  were  dangerous  and  should  be  guarded  against  as 
such.3 

(2)  Necessity  of  Knowledge  or  Means  of  Knozvledge — (a)  In  General.  —  It  is 
essential  to  the  liability  of  the  master  for  injuries  caused  by  defects  in  the 
place  of  work,  or  in  appliances  or  machinery,  that  he  should  have  known  of 
such  defects,  or  that  by  the  exercise  of  reasonable  or  ordinary  care  and  dili- 
gence he  might  have  obtained  such  knowledge.'4 


Missouri.  —  Seckingerz>.  Philibert,  etc.,  Mfg. 
Co.,  129  Mo.  590;  Williams  v.  St.  Louis,  etc., 
R.  Co.,  119  Mo.  316;  O'Mfllia  v.  Kansas  City, 
etc.,  R.  Co.,  115  Mo.  205;  Hyatt  v.  Hannibal, 
etc.,  R.  Co.,  19  Mo.  App.  287;  Porter  v.  Han- 
nibal, etc.,  R.  Co.,  71  Mo.  66,  36  Am.  Rep.  454; 
Birtley  v.  Trorlicht,  49  Mo.  App.  214;  Breen 
v.  St.  Louis  Cooperage  Co.,  50  Mo.  App. 
202;  Nicholds  v.  Crystal  Plate  Glass  Co.,  126 
Mo.  55;  Closers  v.  Wabash,  etc.,  R.  Co.,  21  Mo. 
App.  213;  Bullmaster  v.  St.  Joseph,  70  Mo. 
App.  60;  Dayharsh  v.  Hannibal,  etc.,  R.  Co., 
103  Mo.  570,  23  Am.  St.  Rep.  900;  Hamil- 
ton v.  Rich  Hill  Coal  Min.  Co.,  108  Mo.  364. 

Montana.  — Johnson  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  16  Mont.  164. 

Nebraska.  —  Union  Stock  Yards  Co.  v.  Lar- 
son, 38  Neb.  492. 

New  York.  —  Cielfield  v.  Browning,  (C.  PI. 
Gen.  T.)  9  Misc.  (N.  Y.)  98;  Frank  v.  Otis, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  St.  Rep.  679;  Mc- 
Carragher  v.  Rogers,  120  N.  Y.  526;  Doing  v. 
New  York,  etc.,  R.  Co.,  73  Hun  (N.  Y.)  270; 
Hillis  v.  Hine,  (N.  Y.  City  Ct.  Gen.  T.)  11  N. 
Y.  St.  Rep.  656;  Murphy  v.  Farrar,  24  N.  Y. 
Wkly.  Dig.  78;  Benzing  v.  Steinway,  101  N. 
Y.  547;  Delaney  v.  Hilton,  50  N.  Y.  Super.  Ct. 
341;  Corcoran  v.  Holbrook,  59  N.  Y.  517,  17 
Am.  Rep.  369;  Malone  v.  Hathaway,  64  N.  Y. 
5,  21  Am.  Rep.  573;  Devlin  v.  Smith,  89  N.  Y. 
470,  42  Am.  Rep.  311;  Dervin  v.  Herrman,  58 
N.  Y.  Super.  Ct.  193. 

North  Carolina.  —  Mason  v.  Richmond,  etc., 
R.  Co.,  in  N.  Car.  4S2,  32  Am.  St.  Rep.  811, 
53  Am.  &  Eng.  R.  Cas.  183. 

Ohio.  —  Columbus,  etc.,  R.  Co.  v.  Erick,  51 
Ohio  St.  146. 

Pennsylvania.  —  Bier  v.  Standard  Mfg.  Co., 
130  Pa.  St.  446;  Bennett  v.  Standard  Plate 
Glass  Co.,  158  Pa.  St.  120. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  McNamara, 
59  Tex.  255;  Missouri,  etc.,  R.  Co.  p.  Walker, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  513;  Mis- 
souri Pac.  R.  Co.  v.  Henry,  75  Tex.  220. 

Vermont.  —  Houston  v.  Brush,  66  Vt.  331. 
Washington.  —  Columbia,  etc.,    R.  Co.  v. 
Hawthorne,  3  Wash.  Ter.  353. 

Wisconsin.  —  Nadau  v.  White  River  Lumber 
Co.,  76  Wis.  120,  20  Am.  St.  Rep.  29. 

1.  Negligence  of  Fellow  Servant.  —  Atchison, 
etc.,  R.  Co.  v.  Holt,  29  Kan.  149.  See  the  title 
Fellow  Servants,  vol.  12,  p.  893. 
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2.  Improbability  of  Injury.  —  Little  Rock,  etc., 
R,  Co.  v.  Duffey,  35  Ark.  602,  4  Am.  &  Eng. 
R.  Cas.  637;  Morris  v.  Gleason,  1  111.  App.  510; 
Hull  v.  Hall,  78  Me.  114;  Doyle  v.  St.  Paul, 
etc.,  R.  Co.,  42  Minn.  79;  Trinity  County 
Lumber  Co.  v.  Denham,  85  Tex.  56. 

Notice  to  an  Employer  that  a  Screw  Is  Loose  is 
nolnoticeof  another  latent  defect.  Killman  v. 
Robert  Palmer,  etc.,  Shipbuilding,  etc.,  R. 
Co.,  42  C.  C.  A.  281,  102  Fed.  Rep.  224. 

3.  Morris  v.  Gleason,  1  111.  App.  510. 

4.  Necessity  of  Knowledge  or  Means  of  Knowl- 
edge —  United  States. —  Dixon  v.  Westet  n  Union 
Tel.  Co.,  68  Fed.  Rep.  630;  Parrott  v.  New 
Orleans,  etc.,  R.  Co.,  62  Fed.  Rep.  562;  Easton 
v.  Houston,  etc.,  R.  Co.,  39  Fed.  Rep.  65; 
Richmond,  etc.,  R.  Co.  v.  Elliott,  149  U.  S.  266. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Harper, 
44  Ark.  524;  St.  Louis,  etc.,  R.  Co.,  v.  Gaines, 
46  Ark.  555;  St.  Louis,  etc.,  R.  Co.  v.  Rice,  51 
Ark.  467. 

California.  —  Brymer  v.  Southern  Pac  Co., 
90  Cal.  496. 

Colorado.  —  Colorado  Cent.  R.  Co.  v.  Ogden, 
3  Colo.  499. 

Georgia.  —  Dunlap  v.  Richmond,  etc.,  R.  Co., 
81  Ga.  136;  Central  R.,  etc.,  Co.  v.  Kenney, 
58  Ga.  485,  16  Am.  R.  Rep.  131;  Atlanta,  etc. 
Air  Line  R.  Co.  v.  Ray,  70  Ga.  674,  22  Am.  & 
Eng.  R.  Cas.  281. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Dixon, 
49  111.  App.  292;  Myers  v.  American  Steel 
Barge  Co.,  64  111.  App.  187;  Illinois  Cent.  R. 
Co.  v.  Harris,  53  111.  App.  592;  Illinois  Cent, 
R.  Co.  v.  Barslow,  55  III.  App.  203;  Louisville, 
etc.,  R.  Co.  v.  Allen,  47  111.  App.  465;  Colfax 
Coal,  etc.,  Co.  v.  Johnson,  52  111.  App.  383; 
Toledo,  etc.,  R.  Co.  v.  Ingraham,  77  111.  309; 
Chicago,  etc.,  R.  Co.  v.  Piatt,  89  111.  141 ;  In- 
dianapolis, etc.,  R.  Co.  v.  Flanigan,  77  111. 
365;  Richardson  v.  Cooper,  8S  111.  270;  Chicago, 
etc.,  R.  Co.  v.  Clark,  108  111.  113,  15  Am.  & 
Eng.  R.  Cas.  261;  Columbus,  etc.,  R.  Co.  v. 
Troesch,  68  111.  545,  18  Am.  Rep.  578;  Kranz 
v.  White,  8  111.  App.  583;  Chicago,  etc.,  R.  Co. 
v.  Stites,  20  111.  App.  648;  Louisville,  etc.,  R. 
Co.  v.  Allen,  47  III.  App.  465;  Pioneer  Cooper- 
age Co.  v.  Romanowicz,  85  111.  App.  407, 
affirmed  1S6  111.  9. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Fry,  131 
Ind.  319;  Pennsylvania  Co.  i>.  Congdon,  134 
Ind.  226,  39  Am.  St.  Rep.  251;  Ohio,  etc.,  R.  Co. 
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(b)  Defects  in  Original  Construction.  —  Where  the  defect  through  which  the  injury 
occurs  is  in  the  original  construction  of  the  appliance  or  instrumentality, 
notice  thereof  to  the  master  is  unnecessary.  In  case  of  structural  defects, 
knowledge  thereof  by  the  master  will  be  inferred.1  This  doctrine  is  no  more 
than  an  application  of  the  general  rule  that  it  is  the  master's  duty  to  exercise 
ordinary  care  in  providing  tools,  machinery,  and  appliances  that  are  reason- 
ably safe.2 

(3)  Notice  or  Knoivlcdge  Inferable  from  Lcngtli  of  Time.  —  If  the  defects 
have  existed  for  such  a  length  of  time  that  the  master  would  have  discovered 
them  in  the  use  of  ordinary  care  and  diligence,  he  will  be  chargeable  with 
knowledge  thereof  and  will  be  liable  to  the  same  extent  as  if  he  had  had 
actual  knowledge.3    What  is  a  sufficient  length  of  time  must  depend,  01 


v.  Heaton,  137  Ind.  1;  Indiana,  etc.,  R.  Co.  v. 
Snyder,  (Ind.  1893)  32  N.  E.  Rep.  1129;  Pitts- 
burgh, etc.,  R.  Co.  v.  Adams,  105  Ind.  151; 
Wabash,  etc.,  R.  Co.  v.  Morgan,  132  Ind.  430. 
Iowa. — O'Connor  v.  Illinois  Cent.  R.  Co., 

83  Iowa  105;  Kitteringham  v.  Sioux  City,  etc., 
R.  Co.,  62  Iowa  285;  Baldwin  v.  St.  Louis, 
etc.,  R.  Co.,  68  Iowa  37;  Greenleaf  v.  Illinois, 
Cent.  R.  Co  ,  29  Ijwa  14,  4  Am.  Rep.  181. 

Kansas.  — Atchison,  etc.,  R.  Co.  v.  Swarts, 
58  Kan.  235;  Carruthers  v.  Chicago,  etc.,  R. 
Co.,  55  Kan.  600;  Atchison,  etc.,  R.  Co.  v. 
Lsdbetter,  34  Kan.  326,  21  Am.  &  Eng.  R. 
Cas.  555. 

Kentucky.  —  Hooper  v.  Snead,  etc.,  Iron- 
Works,  12  Ky.  L.  Rep.  483,  14  S.  W.  Rep.  542; 
Louisville,  etc.,  R.  Co.  v.  Hinder,  16  Ky.  L. 
Rep.  841,  30  S.  W.  Rep.  399,  Chesapeake,  etc., 
R.  Co.  v.  Bell,  6  Ky.  L.  Rep.  219;  Bogenschutz 
v.  Smith,  84  Ky.  330. 

Massachusetts.  —  Reed  v.  Boston,  etc.,  R. 
Co.,  £64  Mass.  129;  Ladd  v.  New  Bedford  R. 
Co.,  119  Mass.  412,  20  Am.  Rep.  331,  9  Am. 
R.  Rep.  273;  Regan  v.  Donovan,  159  Mass.  1. 

Michigan.  —  Lyttle  v.  Chicago,  etc.,  R.  Co., 

84  Mir.h.  289;  Miller  v.  Chicago,  etc  ,  R.  Co,, 
90  Mich.  230;  Loranger  v.  Lake  Shore,  etc., 
R.  Co..  104  Mich.  80. 

Minnesota.  —  Doyle  v.  St.  Paul,  etc.,  R.  Co., 
42  Minn.  79,  41  Am.  &  Eng.  R.  Cas.  376. 

Missouri.  —  McDonald  v.  Crystal  Plate-Glass 
Co.,  9  Mo.  App.  577;  Current  v.  Missouri  Pac. 
R.  Co.,  86  Mo.  62;  Breen  v.  St.  Louis  Cooper- 
age Co.,  50  Mo.  App.  202;  Elliott  v.  St,  Louis, 
etc.,  R.  Co.,  67  Mo.  272;  Covey  v.  Hannibal, 
etc.,  R.  Co.,  86  Mo.  635,  28  Am.  &  Eng.  R. 
Cas.  382. 

Xcbraska.  —  Lincoln  St.  R.  Co.  v.  Cox,  48 
Meb.  807;  George  H.  Hammond  Co.  v.  John- 
son, 38  Neb.  244. 

New  Jersey.  —  Essex  County  Electric  Co.  v. 
Kelley,  57  N.  J.  L.  100;  Bien  7'.  Unger,  64  N. 
J.  L.  596. 

.Yezo  York.  —  Moran  v.  Racine  Wagon  Co., 
7-1  Hun  (N.  Y.)  454;  Doing  v.  New  York,  etc., 
R.  Co.,  73  Hun  (NT.  Y.)  270-  Quinn  v.  Fish, 
(C.  PI.  Gen.  T.)  6  Misc.  (NT.  Y.)  105;  Martin  v. 
Cook,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  329; 
Klupp  v.  United  Ice  Lines,  (Supm.  Ct.  Gen. 
T.)  15  N.  Y.  Supp.  597;  Benedict  v.  Schneider, 
|C.  PI.  Gen.  T.)  14  N.  Y.  Supp.  888;  Mahoney 
v.  New  York  Cent.,  etc.,  R.  Co.,  (Sup.  Ct.  Gen. 
T.)  19  N.  Y.  Supp.  51  r;  Mancuso  v.  Cataract 
Constr.  Co.,  87  Hun  (N.  Y.)  519;  Schorning  v. 
Knickerbocker  Ice  Co.,  (Supm.  Ct.  Gen.  T.)  38 
N.  Y.  St.  Rep.  27;  Kunz  v.  Stuart,  1  Daly  (N. 


Y.)  431;  Faulkner  v.  Erie  R.  Co.,  49  Barb.  (N. 
Y.)  324;  Hope  v.  Fall  Brook  Coal  Co.,  3  N.  Y. 
App.  Div.  70;  Haskins  p.  New  York  Cent., 
etc.,  R.  Co.,  79  Hun  (N.  Y.)  159;  Bailey  v. 
Rome,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  377. 

Ohio.  —  Mad  River,  etc.,  R.  Co.  v.  Barber,  5 
Ohio  St.  541,  67  Am.  Dec.  312. 

Pennsylvania.  —  McKenna  v.  Martin,  etc., 
Paper  Co.,  176  Pa.  St.  306,  38  W.  N.  C.  (Pa.) 
503;  Simpson  v.  Pittsburgh  Locomotive  Works, 
139  Pa.  St.  245;  Mensch  v.  Pennsylvania  R. 
Co.,  150  Pa.  St.  598. 

South  Carolina.  —  Gunter  v.  Graniteville 
Mfg.  Co.,  15  S.  Car.  456. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Lyde,  57 
Tex.  505,  11  Am.  &  Eng.  R.  Cas.  188;  Fordyce 
v,  Yarborough,  1  Tex.  Civ.  App.  260;  Gulf, 
etc.,  R.  Co.  v.  Pettis,  69  Tex.  689. 

Utah.  —  Allen  v.  Union  Pac.  R.  Co.,  7  Utah 
239- 

West  Virginia.- — Johnson  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  73;  Humphreys  v.  New 
port  News,  etc.,  R.  Co.,  33  W.  Va.  135,  39  Am. 
&  Eng.  R.  Cas.  363. 

Wisconsin.  —  Ballou  v.  Chicago,  etc.,  R.  Co., 
54  Wis.  257,  41  Am.  Rep.  31,  5  Am.  &  Eng.  R. 
Cas.  480. 

1.  Structural  Defects.  —  Union  Pac.  R.  Co.  v. 
James,  (C.  C.  A.)  56  Fed.  Rep.  1001;  St.  Louis, 
etc.,  R.  Co.  v.  Davis,  54  Ark.  389,  26  Am.  St. 
Rep.  48;  Crown  Coal  Co.  v.  Hiles,  43  111.  App. 
310;  Ohio,  etc.,  R.  Co.  v.  Wangelin,  43  111.  App. 
324;  Alexander  v.  Mt.  Sterling,  71  111.  366; 
Chicago,  etc.,  R.  Co  v.  Dixon,  49  111.  App. 
292;  Chicago,  etc.,  R.  Co.  Hines,  132  III.  i6r, 
22  Am.  St.  Rep.  515;  Greenleaf  v.  Illinois  Cent. 
R.  Co.,  29  Iowa  14,  4  Am.  Rep.  181;  Indiana, 
etc.,  R,  Co.  v.  Snyder,  140  Ind.  647;  Morton 
v.  Detroit,  etc.,  R.  Co.,  81  Mich.  423;  Ford  v. 
Fitchburg  R.  Co.,  no  Mass.  240,  14  Am.  Rep. 
598. 

2.  Union  Pac.  R.  Co.  v.  James,  (C.  C.  A.)  56 
Fed.  Rep.  1003. 

3.  Defects  Discoverable  by  Ordinary  Care.  — 
Ocean  Steamship  Co.  v.  Matthews,  86  Ga.  418; 
Monmouth  Min.,  etc.,  Co.  v.  Erling,  148  III. 
521,  39  Am.  St.  Rep.  187;  Chicago,  etc.,  R.  Co. 
v.  Kneirim,  152  111.  458,  43  Am.  St.  Rep.  259; 
Chicago,  etc.,  R.  Co.  v.  Russell,  91  111.  298,  33 
Am.  Rep.  54;  Springfield  v.  Doyle,  76  111. 
202;  Chicago,  etc.,  R.  Co.  v.  Avery,  109  111.  314; 
Chicago,  etc.,  R.  Co.  v.  Maroney,  170  111.  520; 
Chicago,  etc.,  R.  Co.  v.  Driscoll,  70  111.  App. 
qt;  Baltimore,  etc.,  R.  Co.  v.  Spaulding,  21 
Ind.  App.  323;  King  v.  Chicago,  etc.,  R.  Co., 
108  Iowa  748;  White  House  Coal  Co.  v.  Coch- 
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course,  upon  the  particular  circumstances  of  each  case,  and  is  generally  a 
question  for  the  jury.1 

(4)  Notice  to  Master  s  Representative.  —  This  question  has  already  been 
fully  treated.2 

'/  Time  Allowed  Master  to  Remedy  Defect. — The  master  must  have 
sufficient  time  to  remedy  the  defect  after  it  is  discovered,  before  he  can  be 
charged  with  negligence.  Mere  knowledge,  without  an  opportunity  to  act  on 
it,  does  not  constitute  negligence.3  Nevertheless,  if,  after  knowledge  or 
notice  of  defects,  the  master  fails  to  remedy  the  defect  within  a  reasonable 
time,  he  will  be  guilty  of  negligence.4 

g.  Duty  to  Warn  and  Instruct  Servant  — (i)  As  to  Obvious  Defects 
or  Dangers  —  (a)  Statement  of  Rule.  —  It  is  a  general  and  well-settled  rule  that 
the  law  imposes  no  duty  on  the  master  to  warn  and  instruct  his  employees 
as  to  dangers  which  are  patent  to  persons  of  ordinary  intelligence.  One  who 
attempts  to  do  work  which  exposes  him  to  obvious  and  known  dangers 
assumes  the  risk  of  injury.5 

ran,  13  Ky.  L.  Rep.  636;  Munch  v.  Great 
Northern  R.  Co.,  75  Minn.  61;  Bridges  v.  St. 
Louis,  etc.,  R.  Co.,  6  Mo.  App.  389;  Stapf  v. 
V.  Loewer's  Gambrinus  Brewing  Co.,  1  N.  Y. 
App.  Div.  405;  Van  Tassell  v.  New  York,  etc., 
R.  Co.,  (C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  209; 
Raftery  v.  Central  Park,  etc.,  R.  Co.,  (C.  PI. 
Gen.  T.)  14  Misc.  (N  Y.)  560;  Dunn  v.  Connell, 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  295;  Paine 
v.  Eastern  R.  Co.,  91  Wis.  340;  Radrnann  v. 
Chicago,  etc.,  R.  Co.,  78  Wis.  22.  See  also 
Chicago,  etc.,  R.  Co.  v.  Fry,  131  Ind.  319; 
Atchison,  etc.,  R.  Co.  v.  Swarts,  58  Kan.  235; 
Mixter  v.  Imperial  Coal  Co.,  152  Pa.  St.  395; 
Mensch  v.  Pennsylvania  R.  Co.,  150  Pa.  St. 
598- 

1.  See  the  cases  in  the  preceding  note. 

2.  See  the  title  Fellow  Servants,  vol.  12, 


p.  946. 

3.  Knowledge  Without  Opportunity  to  Act  Not 
Negligence.  — Seaboard  Mfg.  Co.  v.  Woodson 
94  Ala.  147;  Wilson  v.  Louisville,  etc,  R.  Co. 
85  Ala.  273,  Mobile,  etc.,  R.  Co.  v.  Holborn 
84  Ala.  133;  Indianapolis,  etc.,  R.  Co.  v.  Flani 
gan,  77  111.  365;  Missouri  Pac.  R.  Co.  v.  Sasse 
(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  187;  U.  S 
Rolling  Stock  Co.  v.  Weir,  96  Ala.  396;  Louis 
ville,  etc.,  R.  Co.  v.  Law,  (Ky.  1893)  21  S.  W 
Rep.  648.  See  also  Burke  v.  National  India 
Rubber  Co.,  21  R.  I.  446. 

4.  Must  Remedy  Defect  in  Reasonable  Time.  — 
Gage  v.  Delaware,  etc.,  R.  Co.,  14  Hun  (N. 
Y.)  446;  Atchison,  etc.,  R.  Co.  v.  Sadler,  38 
Kan.  128,  5  Am.  St.  Rep.  720;  Northern  Pac. 
R.  Co.  v.  Nickels,  (C.  C.  A.)  50  Fed.  Rep.  718, 
53  Am.  &  Eng.  R.  Cas.  388;  Chicago,  etc.,  R. 
Co.  v.  Shannon,  43  111.  338;  Toledo,  etc.,  R. 
Co.  v.  Bailey,  43  111.  App.  292;  Fluhrer  v.  Lake 
Shore,  etc.,  R.  Co.,  121  Mich.  212;  Gulf,  etc., 
R.  Co.  v.  Donnellv,  70  Tex.  371,  8  Am.  St. 
Rep.  608. 

5.  No   Duty  to  Warn  of  Patent  Dangers  — 

United  States.  —  Kohn  v.  McNulta,  147  U.S. 
238;  Keats  v.  National  Heeling  Mach.  Co., 
(C.  C.  A.)  65  Fed.  Rep.  940.  See  also  Garnett 
v.  Phoenix  Bridge  Co.,  98  Fed.  Rep.  192. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Bo- 
land,  96  Ala.  626;  East  Tennessee,  etc.,  R.  Co. 
v.  Turvaville,  97  Ala.  122;  Worthington  v. 
Goforth,  (Ala.  1899)  26  So.  Rep.  531;  Louis- 
ville, etc.,  R.  Co.  v.  Baldwin,  85  Ala.  619. 


94 


Arkansas.  —  Fanes  v.  Phillips,  39  Ark.  17, 
43  Am.  Rep.  264. 

Georgia.  —  East,  etc.,  R.  Co.  v.  Sims,  80  Ga. 
807,  84  Ga.  152,  20  Am.  St.  Rep.  352. 

Illinois.  — Consolidated  Coal  Co.  v.  Scheller, 
42  111.  App.  619;  Jones  z>.  Roberts,  57  111. 
App.  56;  Indianapolis,  etc.,  R.  Co.  v.  Flanigan. 
77  111.  365;  Chicago,  etc.,  R.  Co.  v.  Pettigrew, 
82  111.  App.  33;  U.  S.  Rolling  Stock  Co.  v. 
Wilder,  116  111.  100;  Ryan  v.  Armour,  166  111. 
568. 

Indiana  — Atlas  Engine  Woiks  v.  Randall, 
100  Ind.  293,  50  Am.  Rep.  798;  Big  Creek 
Stone  Co.  v.  Wolf,  138  Ind.  496. 

lotva.  —  Patton  v.  Central  Iowa  R.  Co.,  73 
Iowa  306;  McCarthy  v.  Nulgrew,  107  Iowa 
76;  Hanson  v.  Hammell,  107  Iowa  171;  Yeager 
v.  Burlington,  etc.,  R.  Co.,  93  Iowa  1;  New- 
bury v.  Getchel,  etc.,  Lumber,  etc.,  Co.,  100 
Iowa  441. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Law, 
(Ky.  1893)  21  S.  W.  Rep.  648;  Jones  v.  Louis- 
ville, etc.,  R.  Co.,  95  Ky.  576. 

Maine.  —  Wormell  v.  Maine  Cent.,  etc.,  R. 
Co.,  79  Me.  397,  1  Am.  St.  Rep.  321;  Cunning- 
ham v.  Bath  Iron  Works,  92  Me.  501. 

Maryland.  —  Hettchen  v.  Chipman,  87  Md. 
729. 

Massachusetts. — Cheney  v.  Middlesex  Co., 
161  Mass.  296;  Richstain  v.  Washington  Mills 
Co.,  157  Mass.  538;  Coullard  v.  Tecumseh 
Mills,  151  Mass.  85;  Stuart  v.  West  End  St. 
R.  Co.,  ]&3  Mass.  391;  Ruchinsky  v.  French, 
168  Mass.  68;  Wilson  v.  Massachusetts  Cotton 
Mills,  169  Mass.  67;  Ford  v.  Mt.  Tom  Sulphite 
Pulp  Co.,  172  Mass.  544;  Shine  v.  Cocheco 
Mfg.  Co.,  173  Mass.  558;  Crowley  v.  Pacific 
Mills,  148  Mass.  228;  Carey  v.  Boston,  etc.,  R. 
Co.,  158  Mass.  228;  Lothrop  v.  Fitchburg  R. 
Co.,  150  Mass.  423;  Pratt  v.  Prouty,  153  Mass. 
333;  De  Souza  v.  Stafford  Mills,  155  Mass.  476; 
Downey  v.  Sawyer,  157  Mass.  418;  Lowcock 
v.  Franklin  PaperCo.,  169  Mass.  313;  Robinska 
v.  Mills,  174  Mass.  432;  Campbell  v.  Dear- 
born, 175  Mass.  183;  Buttle  v.  George  G.  Page 
Box  Co.,  175  Mass.  318. 

Michigan.  —  Michigan  Cent.  R.  Co.  v.  Smith- 
son,  45  Mich.  212;  Hathaway  v.  Michigan 
Cent.  R.  Co.,  51  Mich.  253,  47  Am.  Rep.  569; 
Palmer  v.  Harrison,  57  Mich.  182;  Mackin  v. 
Alaska  Refrigerator  Co.,  100  Mich.  276;  Find- 
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(b)  Limitations  of  Rule.  — The  rule  just  stated  has  some  limitations  which  will 
be  considered  in  another  section.1 

(2)  As  to  Latent  Defects  or  Dangers.  —  The  master  is  bound  to  disclose  to 
the  servant  the  latent  defects  and  dangers  of  which  he  has  knowledge,  or  of 
which  he  ought  to  have  had  knowledge  in  the  exercise  of  reasonable  care, 
attention,  and.  diligence,  and  of  which  the  servant  has  no  knowledge,  and 
which  are  not  discoverable  by  the  exercise  of  reasonable  care  on  the  part  of 
the  servant.2    He  is  not  liable,  however,  for  injuries  caused  by  latent  defects 


lay  v.  Russsl  Wheel,  etc.,  Co.,  108  Mich.  286; 
Fenlon  v.  Duluth.  etc.,  R.  Co.,  108  Mich.  284. 

Minnesota.  —  Berger  v.  St.  Paul,  etc.,  R.  Co., 
39  Minn.  78. 

Missouri.  —  Wolter  v.  Harrison  Wire  Co.,  14 
Mo.  App.  592;  Ring  v.  Missouri  Pac.  R.  Co., 
112  Mo  220. 

Nebraska.  —  Norfolk  Beet-Sugar  Co.  v. 
Preuner,  55  Neb.  656. 

New  Hampshire.  —  Collins  v.  Laconia  Car 
Co.,  63  N.  H.  196. 

Ne7o  York.  —  Cszkoscil  v.  Eagle  Pencil  Co., 
57  N.  Y.  Super.  Ct.  217;  McCampbell  v. 
Cunard  Steamship  Co.,  (C.  PI.  Gen.  T.)  13  N. 
Y.  Supp.  288;  Burke  v.  Thomson  Meter  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
436;  O'Hare  v.  Keeler,  22  N.  Y.  App.  Div. 
191;  Gordon  v.  Reynolds  Card  Mfg.  Co.,  47 
Hun  (N.  Y.)  278;  Camielewski  v.  Mollenhauer 
Sugar  Refining  Co.,  11  N.  Y.  App.  Div.  111; 
Vilas  v.  Vanderbilt,  (Supm.  Ct.  Tr.  T.)  20  Misc. 
(N.  Y.)  51;  Gaertner  v.  Schmitt,  21  N.  Y.  App. 
Div.  403;  Monzi  v.  Friedline,  33  N.  Y.  App. 
Div.  217;  Murphy  v.  Mairs,  (Supm.  Ct.  Gen. 
T.)  6  N.  Y.  St.  Rep.  42;  White  v.  Witlemann 
Liihographic  Co.,  131  N.  Y.  631,  43  N.  Y.  St. 
Rep.  312;  Crown  v.  Orr,  140  N.  Y.  450;  Mc- 
Cue  -\  Nalional  Starch  Mfg.  Co.,  142  N.  Y. 
106. 

Ohio.  —  Connell  v.  Miller,  etc.,  Mfg.  Co.,  19 
Cine.  L.  Bui.  22,  10  Ohio  Dec.  (Reprint)  129. 

Oregon.  —  Gibson  v.  Oregon  Short  Line  R. 
Co.,  23  Oregon  493. 

Pennsylvania.  —  Delaware  River  Iron  Ship 
Bldg.,  etc.,  Works  v.  Nuttall,  119  Pa.  St.  149; 
Bellows  v.  Pennsylvania,  etc.,  Canal,  etc., 
Co.,  157  Pa.  St.  51,  O'Keefe  v.  Thorn,  (Pa. 
1889)  16  Atl.  Rep.  737;  Fulford  v.  Lehigh 
Valley  R.  Co.,  185  Pa.  St.  329. 

South  Carolina.  —  Simms  v.  South  Carolina 
R.  Co.,  26  S.  Car.  490. 

Texas.  —  International,  etc.,  R.  Co.  v.  Mc- 
Carthy, 64  Tex.  632;  Gulf,  etc.,  R.  Co.  v.  Wil- 
liams. 72  Tex.  159. 

Virginia.  —  Richmond  Locomotive,  etc., 
Works  v.  Ford,  94  Va.  627. 

Washington.  — Walts  v.  Hart,  7  Wash.  178. 

Wisconsin.  — Johnson  v.  Ashland  Water  Co., 
77  VVis.  51:  Sladky  v.  Martinette  Lumber  Co., 
107  Wis.  250;  Dahlke  v.  Illinois  Steel  Co.,  100 
Wis.  431. 

Transitory  Risks.  —  The  duty  of  the  master 
to  warn  the  servant  does  not  apply  to  momen- 
tary and  transitory  risks.  Knight  v.  Overman 
Wheel  Co..  174  Mass.  465;  McCann  v.  Ken- 
nedy, 167  Mass.  23;  Whittaker  v.  Bent,  167 
Mass.  588.  See  also  National  Malleable  Cast- 
ings Co.  7\  Luscomb,  19  Ohio  Cir.  Ct.  673. 

1.  See  infra,  this  section.  Duty  as  Affected  by 
Skill  or  Inexperience  or  Youth  of  Servant  —  In- 
experienced Employees. 


2.  Latent  Dangers  —  United  States.  —  Rillston 
v.  Mather,  41  Fed.  Rep.  743;  Pullman's  Palace 
Car  Co.  v.  Harkins,  (C.  C  A.)  55  Fed.  Rep. 
932;  Northwestern  Fuel  Co.  v.  Danielson,  (C. 
C.  A.)  57  Fed.  Rep.  915. 

Alabama. —  Louisville,  etc.,  R.  Co.  v.  Binion, 
107  Ala.  645;  Holland  v.  Tennessee  Coal,  etc., 
Co.,  91  Ala.  444. 

Arkansas.  —  Fones  v.  Phillips,  39  Ark.  17,  43 
Am.  Rep.  264;  St.  Louis,  etc.,  R.  Co.  v.  Mor- 
gan, 45  Ark.  318. 

California.  —  Elledge  v.  National  City,  etc., 
R.  Co  ,  100  Cal.  282,  38  Am.  St.  Rep.  290; 
Ryan  v.  Los  Angeles  Ice,  etc.,  Co.,  112  Cal. 
244.  _ 

District  of  Columbia.  —  McDade  v.  Washing- 
ton, etc.,  R.  Co.,  5  Mackey  (D.  C.)  144. 

Georgia.  —  Central  R.  Co.  v.  Kenney,  64  Ga. 
103. 

Illinois. — Swift  v.  Fue.  66  111.  App.  651; 
Illinois  Cent.  R.  Co.  v.  Welch,  52  111.  183,  4 
Am.  Rep.  593:  Kirk  v.  Scally,  79  III.  App.  67; 
Chicago,  etc.,  R.  Co.  v.  Kerr,  148  111,  612. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Gra- 
ham, 124  Ind.  89;  Salem  Stone,  etc.,  Co.  v. 
Griffin,  139  Ind.  141;  New  Albany  Forge,  etc.. 
Mill  v.  Cooper,  131  Ind.  363;  Pittsburgh,  etc., 
R.  Co.  v.  Adams,  105  Ind.  153;  Jenney  Electric 
Light,  etc.,  Co.  v.  Murphy,  115  Ind.  566; 
Louisville,  etc.,  R.  Co.  v.  Wright,  115  Ind. 
378,  7  Am.  St.  Rep.  432. 

Kentucky.  ■ — ■  U.  S.  Laundry  Co.  v.  Schilling, 
(Ky.  1900)  56  S.  W.  Rep.  425. 

louisiana.  ■ — -James  v.  Rapides  Lumber  Co., 
50  La.  Ann.  717;  Myhan  v.  Louisiana  Electric 
Light,  etc.,  Co.,  41  La.  Ann.  964,  17  Am.  St. 
Rep.  436. 

Maryland. —  Lorentz  v.  Robinson,  61  Md.  64. 

Massachusetts.  —  Martineau  v.  National 
Blank  Book  Co.,  166  Mass.  4;  Atkins  v.  Mer- 
rick Thread  Co.,  142  Mass.  431. 

Michigan.  —  Chicago,  etc.,  R.  Co.  v.  Bay- 
field, 37  Mich.  205;  Smith  v.  Peninsular  Car 
Works,  60  Mich.  501,  1  Am.  St.  Rep.  542; 
Henry  v.  Lake  Shore,  etc.,  R.  Co.,  49  Mich. 
495-  . 

Minnesota.  —  Lane  v.  Minnesota  State  Agri- 
cultural Soc,  62  Minn.  175;  McDonald  v. 
Chicago,  etc.,  R.  Co.,  41  Minn.  439,  16  Am. 
St.  Rep.  711. 

Missouri.  —  Reisert  v.  Williams,  51  Mo. 
App.  13;  Musick  v.  Jacob  Dold  Packing  Co.,' 
58  Mo.  App.  322;  Dowling  v.  Allen,  102  Mo. 
213;  Deweese  v.  Meramec  Iron  Min.  Co.,  128 
Mo.  423;  Hysell  v.  Swift,  78  Mo.  App.  39. 

Montana.  —  Berg  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  12  Mont.  212;  Kelley 
v.  Cable  Co.,  7  Mont.  70. 

Nebraska.  —  Kearney  Electric  Co.  v.  Laugh- 
lin,  45  Neb.  390. 

New  Jersey.  —  Lechman  v.  Hooper,  52  N.  J. 
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which  he  could  not  have  known  by  ordinary  care. 1  The  duty  to  instruct 
against  dangers  incident  to  the  work  extends  only  to  such  dangers  as  are 
known  to  the  master  himself,  or  are  reasonably  to  be  apprehended  from  the 
nature  of  the  employment.2 

(3)  As  to  Dangers  from  Causes  Extraneous  to  Employment.  —  If  the  master 
employs  a  servant  in  a  service  which  is  apparently  safe,  but  which  becomes 
hazardous  from  causes  disconnected  with  the  service,  and  not  discoverable 
by  the  exercise  of  ordinary  prudence,  he  is  bound  upon  the  strictest  principles 
of  morality  and  good  faith  to  disclose  to  the  servant  the  danger  to  which  he 
has  exposed  himself,  if  the  danger  is  known  to  the  master;  and  the  failure  to 
make  this  disclosure,  under  such  circumstances,  is  a  breach  of  duty  for  which 
the  master  will  be  held  responsible  if,  while  engaged  in  the  work,  the  servant 
sustains  injuries.3 

(4)  As  to  Increased  Hazard  from  Changes  in  Machinery  or  Appliances.  — 
If  the  employer  introduces  new  appliances,  or  makes  changes  in  those  in  use 
by  his  employees,  and  thereby  increases  the  hazard  of  their  work,  and  this 
change  is  not  known  to  an  employee,  and  is  not  so  open  and  visible  that  he 
can  see  it  by  the  use  of  ordinary  care,  the  legal  duty  rests  upon  the  master  to 
notify  him  of  the  new  and  increased  danger  to  which  he  is  thereby  exposed; 
and  if  injuries  ensue  from  a  failure  of  duty  in  this  regard,  the  master  is 
answerable  in  damages.4    This  rule,  however,  is  applicable  only  when  the 


L.  253;  Foley  v.  Jersey  City  Electric  Light  Co., 
54.  N.  J.  L.  411;  Paulmier  v.  Erie  R.  Co.,  34  N. 
J.  L.  151. 

New  York.  —  Reinig  k.  Broadway  R.  Co., 
49  Hun  (N.  Y.)  269;  Helmke  v.  Stetler,  69 
Han  (N.  Y.)  107;  Thall  v.  Carnie,  (Supm.  Ct. 
Gen.  T.)  5  N.  Y.  Supp.  244;  Fowler  v.  Buffalo 
Furnace  Co.,  41  N.  Y.  App.  Div.  84;  Rafterv 
v.  Central  Park,  etc.,  R.  Co..  (C.  PI.  Gen.  T.') 
14  Misc.  (N.  Y.)  560;  Latorre  v.  Central  Stamp- 
ing Co.,  9  N.  Y.  App.  Div.  145;  Kochman  v. 
Chase,  32  N.  Y.  App.  Div.  630;  Wendling  v. 
Bainbridge,  (Supm.  Ct.  Gen.  T.)  6  N.Y.St. 
Rep.  21;  McGarry  v.  New  York,  etc.,  R.  Co., 
60  M.  Y.  Super.  Ct.  367;  Ryan  v.  H.  W.  Johns 
Mfg.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  46  N. 
Y.  St.  Rep.  305;  Gates  v.  State,  128  N.  Y.  221. 

North  Carolina.  —  Turner  v.  Goldsboro  Lum- 
ber Co.,  119  N.  Car.  387. 

Pennsylvania.  —  Hoffman  v.  Clough,  23  W. 
N.  C.  (Pa.)  399;  Durst  v.  Carnegie  Steel  Co., 
173  Pa.  St.  164. 

South  Carolina.  —  Hightower  v.  Bamberg 
Cotton  Mills,  48  S.  Car.  190. 

Texas.  —  Fordyce  v.  Yarborough,  1  Tex. 
Civ.  App.  260;  Martin  v.  Wrought  Iron  Range 
Co.,  4  Tex.  Civ.  App.  185;  Missouri  Pac.  R. 
Co.  v.  Watts,  64  Tex.  568;  Texas  Mexican 
R.  Co.  v.  Douglas,  73  Tex.  325;  International, 
etc.,  R.  Co.  v.  Smith,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  501;  Missouri  Pac.  R.  Co.  v.  Call- 
breath,  66  Tex.  526;  Houston,  etc.,  R.  Co.  v. 
Higgins,  22  Tex.  Civ.  App.  430. 

Utah.  —  Trihay  v.  Brooklyn  Lead  Min.  Co., 
4.  Utah  468. 

Wisconsin.  —  Strahlendorf  v.  Rosenthal,  30 
Wis.  675;  Stackman  v.  Chicago,  etc.,  R.  Co., 
80  Wis.  428. 

Canada.  —  George  Matthews  Co.  v.  Bouch- 
ard, 8  Quebec  Q  B.  550. 

Failure  to  Warn  an  Employee  of  Temporary 
Conditions  which  render  specially  dangerous 
the  place  where  he  is  at  work  is  negligence  on 
the  part  of  the  master.    Kewanee  Boiler  Co. 


0.6 


v,  Erickson,  181  111.  549,  affirming  78  111.  App. 
35;  Maltby  v.  Belden,  45  N.  Y.  App.  Div.  3^4; 
Lake  Shore,  etc.,  R.  Co.  v.  Schultz,  9  Ohio  Cir. 
Dec.  816;  Sweain  v.  Donahue,  105  Wis.  142. 

1.  Fordyce  v.  Yarborough,  1  Tex.  Civ.  App. 
260. 

2.  Rule  Applicable  Only  to  Dangers  Known  to 
Master.  —  Benfteld  v.  Vacuum  Oil  Co.,  75 
Hun  (N.  Y.)  213;  De  Forest  v.  Jewett,  23  Hun 
(N.  Y.)  490;  Devlin  v.  Smith,  89  N.  Y.  470,  42 
Am.  Rep.  311;  Stringham  v.  Hilton,  111  N.  Y. 
188. 

Where  the  Servant  Has  General  Warning  as  to 
Defects  in  cars  to  be  coupled  by  him,  the  mas- 
ter need  not  warn  him  of  each  particular  de- 
fect. Chesapeake,  etc.,  R.  Co.  v.  Hennessey, 
38  C.  C.  A.  307,  96  Fed.  Rep.  713. 

3.  Danger  from  Causes  Extraneous  to  Employ- 
ment. —  Paterson  v.  Wallace,  28  Eng.  L.  &  Eq. 
51;  Perry  v.  Marsh,  25  Ala.  659;  Baxter  v. 
Roberts,  44  Cal.  187,  13  Am.  Rep.  160;  Fugler 
v.  Bothe,  117  Mo.  475;  Schroeder  v.  Chicago, 
etc.,  R.  Co.,  108  Mo.  322;  Spauldi ng  v.  O'Brien, 
(County  Ct.)  26  Misc.  (N.  Y.)  184;  Ryan  v. 
Fowler,  24  N.  Y.  410,  82  Am.  Dec.  315. 

4.  Changes  in  Machinery  or  Appliances  —  Duty 
to  Warn.  —  O'Neil  v.  St.  Louis,  etc.,  R.  Co., 
3  McCrary  (U.  S.)423;  Cincinnati,  etc.,  R.  Co. 
v.  Gray,  41  C.  C.  A.  535,  101  Fed.  Rep.  623; 
Ryan  v.  Chelsea  Paper  Mfg.  Co.,  69  Conn.  454; 
Pullman  Palace-Car  Co.  v.  Laack,  143  III.  242; 
Bjbian  v.  Woonsocket  Rubber  Co.,  164  Mass. 
214.  See  also  O'Keefe  v.  National  Folding 
Box,  etc.,  Co.,  66  Conn.  45. 

The  Method  of  Using  an  Automatic  Switch  and 
Its  Properties  should  be  explained  to  employees 
who  must  use  it  when  it  is  introduced  in  a 
railroad  yard.  Thomas  c'.  Cincinnati,  etc.,  R. 
Co.,  97  Fed.  Rep.  245. 

Notice  to  a  Brakeman  of  Proposed  Changes  in  a 
Bridge,  whereby  its  total  height  above  the 
roadbed  is  decreased,  is  not,  as  matter  of  law, 
sufficient  to  relieve  the  railroad  from  liability 
for  an  accident  to  a  brakeman  happening 
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increased  risk  arises  from  hidden  causes,  and  such  as  would  reasonably  escape 
observation. 1 

(5)  As  to  Dangers  from  Other  Work  Incident  to  Master  s  Business.  — 
Although  the  work  on  which  a  servant  is  engaged  is  safe,  yet  if  the  place  in 
which  the  work  is  performed  becomes  dangerous,  by  reason  of  perils  arising 
from  the  doing  of  other  work  pertaining  to  the  master's  business,  different 
from  that  in  which  the  servant  is  engaged,  it  is  the  duty  of  the  master  to  give 
him  such  warning  of  the  additional  danger  as  will  enable  him  in  the  exercise 
of  reasonable  care  to  avoid  it  or  to  guard  against  it. 3 

(6)  As  to  Hazards  from  Work  Outside  Scope  of  Employment.  — Where  the 
servant  is  injured  while  attempting,  of  his  own  volition  and  without  direction 
so  to  do,  to  perform  work  which  is  outside  the  scope  of  his  employment,  the 
master  is  not  liable  therefor  because  of  failure  to  warn  and  instruct  him  as  to 
the  dangers  incident  to  such  work.  The  master  cannot  reasonably  anticipate 
that  the  servant  will  attempt  something  which  is  outside  of  his  employment 
and  which  he  is  under  no  obligation  to  do,  hence  no  duty  to  wain  or  instruct 
as  to  the  dangers  of  the  work  exists.3  If,  however,  the  master  directs  the 
servant  to  perform  work  outside  of  the  scope  of  his  employment,  he  is  under 
the  same  obligation  to  warn  and  instruct  him  as  to  dangers  incident  thereto, 
as  though  the  work  were  within  the  servant's  regular  employment.4 

(7)  Duty  as  A  ffected  by  Skill  or  Inexperience  or  Youth  of  Servant  —  (a)  Skilled 
and  Experienced  Employees.  —  The  servant  takes  the  usual  risk  of  employment  in 
a  business  with  which  he  is  familiar,  and  it  is  not  necessar)'-  in  such  a  case  to 
inform  him  what  the  dangers  of  the  employment  are.5 

(b)  Inexperienced  Employees  —  aa.  In  General.  —  If  the  master  knows  that  the 
employment  is  dangerous,  or  ought  to  know  it,  and  also  knows  that  the  serv- 
ant is  ignorant  and  inexperienced  in  the  employment  and  has  no  knowledge 
of  the  dangers  incident  thereto,  it  is  his  duty  to  warn  the  servant  as  to  the 
danger  and  instruct  him  to  avoid  it.  This  is  an  imperative  duty,  and  if  the 
failure  to  perform  it  results  in  injury,  the  master  is  liable.6 

there,  in  the  absence  of  "  telltales  "  or  other  etc.,  R.  Corp.,  125  Mass.  79,  28  Am.  Rep.  206; 
precautions.  Lake  Shore,  etc.,  R.  Co.  v.  Bald-  La  Belle  v.  Montague,  174  Mass,  453;  Pren- 
win,  10  Ohio  Cir.  Dec.  333.  tiss  v.  Kent  Furniture  Mfg.  Co.,  63  Mich.  478; 

1.  Baltimore,  etc.,  R.  Co.  7'.  Strieker,  51  Md.  Omaha  Bottling  Co.  v.  Theiler,  59  Neb.  257; 
47,  34  Am.  Rep.  291.  Benfield  v.  Vacuum  Oil  Co.,  75  Hun  (N.  Y.) 

2.  Perils  from  Work  on  Which  Servant  Is  Not  209;  Ogley  v.  Miles,  139  N.  Y.  458;  Bellows  v. 
Engaged.  —  Pullman's  Palace-Car  Co.  v.  Pennsylvania,  etc.,  Canal,  etc.,  Co.,  157  Pa. 
Harkins,  (C.  C.  A.)  55  Fed.  Rep.  932;  Flynn  St.  51;  Doughtrey  v.  West  Superior  Iron,  etc., 
v.  Erie  Preserving  Co.,  (Buffalo  Super.  Ct.      Co.,  88  Wis.  343. 

Gen.  T.)  12  N.  Y.  St.  Rep.  88;  Felice  v.  New  6.  Inexperienced  Employees  —  Duty  to  Warn 
York  Cent.,  etc.,  R  Co.,  14  N.  Y.  App.  Div.  and  Instruct  —  England.  —  Bartons  Hill  Coal 
347.  Co.  v.  Reid,  3  Macq.  H.  L.  266. 

3.  Injuries  Sustained  While  Working  Outside  United  States.  —  Thompson  v.  Chicago,  etc., 
Scope  of  Employment.  —  McCue  v.  National  R.  Co.,  14  Fed.  Rep.  564;  Union  Pac.  R.  Co. 
Starch  Mfg.  Co  .  142  N.  Y.  106.                            v.  Fort,  17  Wall.  (U.  S.)  553. 

4.  Work  Done  under  Direction  of  Master. —  Alabama. — Louisville,  etc.,  R.  Co.  v.  Hall, 
Quinn  v.  Johnson  Forge  Co.,  9  Houst.  (Del.)  87  Ala.  708,  13  Am.  St.  Rep.  84,  39  Am.  &  Eng. 
338;  Camp  v.  Hall,  39  Fla.  535;  Keller  v.  Gas-      R.  Cas.  298. 

kill,  20  Ind.  App.  502;  Brazil  Block  Coal  Co.         Arizona.  —  Arizona  Lumber,   etc.,    Co.  v. 
v.  Gaffney,  119  Ind.  455,  12  Am.  St.  Rep.  422.      Mooney,  (Ariz.  1893)  33  Pac.  Rep.  590. 
Swift  v.  Creasey,  9  Kan.  App.  303.    See  also         Arkansas.  —  Lmma  Cotton  Seed  Oil  Co.  v. 
Reed  v.  Stockmeyer,  (C.  C.  A.)  74  Fed.  Rep.      Hale,  56  Ark.  238. 

189.  California.  —  Fisk  v.  Central  Pac.  R.  Co.,  72 

Obvious  Danger  of  Work  Outside  Scope  of  Em-      Cal.  38,  1  Am.  St.  Rep.  22;  Ingerman  v.  Moore, 

ployment.  —  Delaware  River  Iron-Ship  Bldg.,      90  Cal.  410,  25  Am.  St.  Rep.  138;  Verdelli  v. 

etc.,  Works  v.  Nuttall,  119  Pa.  St.  149.  Gray's  Harbor  Commercial  Co.,  115  Cal.  517. 

6.  Mississippi  River  Logging  Co.  v.  Schnei-         Delarvare. —  Chielinsky  v.  Hoopes,  etc.,  Co., 

der,  (C.  C.  A.)  74  Fed.  Rep.  195;  Arcade  File      1  Maw.  (Del.)  273. 

Works  v.  Juteau,  15  Ind.  App.  460;  Hathaway  Georgia.  —  Atlanta,  etc.,  R.  Co.  v.  Smith,  94 
v.  Illinois  Cent.  R.  Co.,  92  Iowa  337;  Foley  v.  Ga.  107;  May  v.  Smith,  92  Ga.  95,  44  Am.  St. 
Pettee  Mach.  Works,  149  Mass,  294;  Thain  v.      Rep.  84. 

Old  Colony  R.  Co.,  161  Mass.  353;  Gleason         Indiana.  —  Hill  v.    Gust,  55  Ind.  45;  St. 
v.  Smith,  172  Mass.  50;  Lovejoy  v.  Boston,      Louis,  etc.,  R.  Co.  v.  Valirius,  56  Ind.  511,  18 
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Incapacity  of  Servant  to  Appreciate  Danger.  —  Even  where  the  danger  is  patent  or 
open  to  observation,  it  is  the  duty  of  the  master  to  warn  and  instruct  in 
regard  to  it,  if  through  inexperience,  or  from  any  other  cause,  the  servant  is 
incompetent  to  understand  fully  and  appreciate  the  nature  or  extent  of  the 
danger. 1 


Am.  R.  Rep.  116;  Atlas  Engine  Works  v.  Ran- 
dall, ioo  Ind.  293,  50  Am.  Rep.  798;  Hawkins 
v.  Johnson,  105  Ind.  29,  55  Am.  Rep.  169; 
Louisville,  etc.,  R.  Co.  v.  Frawley,  no  Ind.  18; 
Haynes  v.  Erk,  6  Ind.  App.  332;  Keller  v. 
Gaskill,  9  Ind.  App.  670;  Danley  v.  Scanlon, 
116  Ind.  8. 

Kentucky.- —  Sinclair  v.  Elizabethtown  Mill- 
ing Co.,  13  Ky.  L.  Rep.  120,  16  S.  W.  Rep.  456. 
Louisiana.  — James  v.  Rapides  Lumber  Co., 

50  La.  Ann.  717. 

Maine.  —  Nason  v.  West,  78  Me.  253. 

Massachusetts.  — Sullivan  v.  India  Mfg.  Co., 
113  Mass.  399;  Wheeler  v.  Wason  Mfg.  Co., 
135  Mass.  294.;  Glover  v.  D  wight  Mfg.  Co.,  148 
Mass.  22;  Gilman  v.  Eastern  R.  Co.,  13  Allen 
(Mass.)  433,  90  Am.  Dec.  210. 

Michigan.  —  Palmer  v.  Michigan  Cent.  R. 
Co.,  93  Mich.  363,  32  Am.  St.  Rep.  507. 

Minnesota. — Anderson  v.  Morrison,  22  Minn. 
274;  Cook  v.  St.  Paul,  etc.,  R.  Co.,  34  Minn. 
45;  Hungerford  v.  Chicago,  etc.,  R.  Co.,  41 
Minn.  444,  41  Am.  &  Eng.  R.  Cas.  269. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862. 

Missouri,  —  Bromley  v.  Smith,  etc.,  Mach. 
Co.,  12  Mo.  App.  594;  Goins  v.  Chicago,  etc., 
R.  Co.,  37  Mo.  App.  221;  Reisert  v.  Williams, 

51  Mo.  App.  13;  Horner  v.  Nicholson,  56  Mo. 
220;  Lemser  v.  St.  Joseph  Furniiure  Mfg.  Co., 
70  Mo.  App.  209. 

Nebraska.  —  Norfolk  Beet-Sugar  Co.  v. 
Hight,  56  Neb.  162. 

New  York.  —  Brennan  v.  Gordon,  118  N.  Y. 
489,  16  Am.  St.  Rep.  775;  Gates  v.  State,  128 
N.  Y.  221;  Stock  v.  Le  Boutillier,  (Supm.  Ct. 
App.  T.)  19  Misc.  (N.  Y.)ii2;  Thall v.  Carnie, 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  244;  Kern 
v.  Da  Castro,  etc.,  Sugar  Refining  Co.,  (Brook- 
lyn City  Ct.  Gen.  T,)  5  N.  Y.  Supp.  548; 
Hickey  v.  Taaffe,  105  N.  Y.  26;  Murphy  v. 
Mairs,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  42; 
Smith  7j.  Smith,  (Supm.  Ct.  Gen.  T.)  29  N.  Y. 
St.  Rep.  829;  Piggolt  v.  Hanchett,  (Supm.  Ct. 
Gen.  T.)  30  N.  Y.  St.  Rep.  379. 

Oregon.  —  Roth  v.  Northern  Pac.  Lumber- 
ing Co.,  18  Oregon  205;  Gibson  v.  Oregon 
Short  Line  R.  Co.,  23  Oregon  493. 

Pennsylvania.  —  Bellows  v.  Pennsylvania, 
etc.,  Canal,  etc.,  Co.,  157  Pa.  St.  57;  Stapleton 
v.  Citizens'  Traction  Co.,  5  Pa.  Super.  Ct.  253; 
Tagg  v.  McGeorge,  155  Pa.  St.  368,  35  Am.  St. 
Rep.  889;  Ross  v.  Walker,  139  Pa.  St.  42,  23 
Am.  St.  Rep.  160. 

Tennessee.  —  Whitelaw  v.  Memphis,  etc.,  R. 
Co.,  16  Lea  (Tenn.)  391. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Watts, 
64  Tex.  568;  Missouri  Pac.  R.  Co.  v.  Call- 
breath,  66  Tex.  526;  International,  etc.,  R.  Co. 
v.  Hinzie,  82  Tex.  623;  Texas,  etc.,  R.  Co.  v. 
Brick,  83  Tex.  598;  Missouri,  etc.,  R.  Co.  v. 
Evans,  16  Tex.  Civ.  App.  6S;  Missouri  Pac.  R. 
Co.  v.  King,  2  Tex.  Civ.  App.  122;  Bonner  v. 
Moore,  3  Tex.  Civ.  App.  416;  White  v.  San 
Antonio  Waterworks  Co.,  9  Tex.  Civ.  App.  465; 
Houston,  etc.,  R.  Co.  v.  Strycharski,  (Tex. 


Civ.  App.  1896)  35  S.  W.  Rep.  851;  Greenville 
Oil,  etc.,  Co.  v.  Harkey,  20  Tex.  Civ.  App.  225. 
Galveston,  etc.,  R.  Co.  v.  Hughes,  22  Tex. 
Civ.  App.  134. 

Utah. — Anderson  v.  Daly  Min.  Co.,  15 
Utah  22. 

Vermont.  —  Reynolds  v.  Boston,  etc.,  R, 
Co.,  64  Vt.  66,  33  Am.  St.  Rep.  908;  Brainard 
v.  Van  Dyke,  71  Vt.  359. 

Wisconsin.  —  Strahlendorf  i  Rosenthal,  30 
Wis.  674;  Jones  v.  Florence  Min.  Co.,  66  Wis. 
268,  57  Am.  Rep.  269;  Nadau  v.  White  River 
Lumber  Co.,  76  Wis.  120,  20  Am.  St.  Rep.  29. 

Such  employee  does  not  assume  the  risk  of 
the  dangers  incident  to  such  hazardous  em- 
ployment, for  the  reason  that  he  does  not  com- 
prehend them,  and  the  law  will  not,  therefore, 
presume  that  he  contracted  to  assume  them. 
Norfolk  Beet  Sugar  Co.  v.  Hight,  56  Neb. 
162. 

Illustrations  —  Elevator.  —  Smith  v.  Smith, 
(Supm.  Ct.  Gen.  T.)  29  N.  Y.  St.  Rep.  829; 
Brennan  v.  Gordon,  118  N.  Y.  489,  16  Am.  St. 
Rep.  775. 

Coupling  Cars.  —  Hungerford  v.  Chicago,  etc., 
R.  Co.,  41  Minn.  444.  See  also  Russell  v. 
Minneapolis,  etc.,  R.  Co.,  32  Minn.  230. 

Sawmill  —  Gearing  Partially  Hidden  from  View. 
—  Nadau  v.  White  River  Lumber  Co.,  76  Wis. 
120,  20  Am.  St.  Rep.  29. 

Unsafe  Place  to  Work.  —  Roth  v.  Northern 
Pac.  Lumbering  Co.,  18  Oregon  205. 

Dangerous  Method  of  Work.  —  Palmer  v. 
Michigan  Cent.  R.  Co.,  93  Mich.  363,  32  Am. 
St.  Rep.  507. 

Failure  to  Ask  Information  Immaterial.  —  Mis- 
souri Pac.  R.  Co.  v.  Watts,  64  Tex.  568. 

1.  Patent  Dangers  —  Incapacity  of  Servant  to 
Understand  —  England.  —  Grizzle  v.  Frost,  3  F. 
&  F.  622;  Clarke  v.  Holmes,  7  H.  &  N.  937. 

United  States.  —  Union  Pac.  R.  Co.  v.  Fort, 
17  Wall.  (U.  S.)  554;  Pullman's  Palace-Car  Co. 
v.  Harkins,  (C.  C.  A.)  55  Fed.  Rep.  932;  Wal- 
lace v.  Standard  Oil  Co.,  66  Fed.  Rep.  260. 

California.  —  Fisk  v.  Central  Pac.  R.  Co.,  72 
Cal.  43,  1  Am.  St.  Rep.  22. 

Illinois.  —  Chicago,  Anderson  Pressed  Brick 
Co.  v.  Reinneiger,  140  111.  334,  33  Am.  St.  Rep. 
249. 

Indiana.  —  Brazil  Block  Coal  Co.  v.  Gaffney, 
119  Ind.  455,  12  Am.  St.  Rep.  422. 

Massachusetts. — Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572,  3  Am.  Rep.  506; 
Walsh  v.  Peet  Valve  Co.,  110  Mass.  23;  Sulli- 
van v.  India  Mfg.  Co.,  113  Mass.  399;  O'Con- 
nor v.  Adams,  120  Mass.  427. 

Missouri.  —  Goins  v.  Chicago,  etc.,  R.  Co., 
37  Mo.  App.  221;  Dowling  v.  Allen,  74  Mo.  13, 
41  Am.  Rep.  29S,  102  Mo.  213. 

New  Jersey.  —  Addicks  v,  Christoph,  62  N. 
J.  L.  786. 

New  York,  —  Ferguson  v.  Smith,  (Buffalo 
Super.  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)25i;  Coffee 
v.  Phillips,  (Supm.  Ct.  App.  T.)  21  Misc.  t^N. 
Y.)  663. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Watts,  64 
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bb.  Infant  Employees  —  (™)  In  General.  —  The  rule  stated  in  the  preceding 
section  applies  with  special  force  where  the  employee  is  a  minor  of  tender 
years.' 

(lib)  Where  Servant  Is  Too  Young  to  Understand  Danger  After  Instruction.  —  If  a  person 

is  so  young  that  even  after  full  instructions  he  wholly  fails  to  understand 
them,  and  does  not  appreciate  the  dangers  arising  from  want  of  care,  then  he 
is  too  young  for  such  employment,  and  if  he  is  put  and  kept  at  such  work  it 
is  at  the  employer's  own  risk.2 

(8)  Sufficiency  of  Instructions. — The  master  must  put  his  instruction  or 
warning  in  such  plain  language  that  the  employee  will  understand  and 
appreciate  the  danger.*  The  master's  duty  is  not  discharged  unless  the 
instruction  or  precaution  given  is  so  graduated  to  the  youth,  inexperience, 
and  ignorance  of  the  servant,  as  to  make  him  fully  aware  of  the  danger,  and 
to  place  him,  with  reference  to  it,  in  substantially  the  same  situation  as  if  he 
were  an  adult.4 

(9)  Effect  of  Acquiring  Information  from  Other  Sources.  —  Even  where  it 
is  the  master's  duty  to  instruct  the  servant  as  to  the  method  of  performing 
his  work,  and  to  warn  and  instruct  him  as  to  the  dangers  incident  to  the 
service,  and  the  manner  of  avoiding  them,  the  master's  failure  to  do  so 
imposes  no  liability  on  him  for  injuries  sustained  by  the  servant  in  the  per- 
formance of  such  work,  if  the  latter  has  acquired  from  any  other  sources  the 
information  or  knowledge  which  the  master  should  have  imparted.5 

Tex.  568;  Missouri  Pac.  R.  Co.  v.  Callbreath, 
66  Tex.  526. 

Vermont.  —  Hayes  v.  Colchester  Mills,  69 
Vt.  1. 

Improper  Instruction,  —  Where  the  master  not 
only  fails  to  give  proper  instruction  to  an  in- 
experienced employee,  but  gives  wrong  in- 
structions as  to  the  operation  of  the  machine 
which  the  employee  is  directed  to  operate,  the 
master  will  be  liable  for  injuries  resulting 
therefrom.  Owens  v.  Ernst,  (Brooklyn  City 
Ct.  Gen.  T.)i  Misc.  (N.  Y.)  388,  affirmed  142  N. 
Y.  661, 

1.  Infant  Employees  of  Tender  Years  —  Duty  to 
Show  and  Instruct.  —  Fisk  v.  Central  Pac.  R. 
Co.,  72  Cal.  38,  1  Am.  St.  Rep.  22;  Hill  v. 
Gust,  55  Ind.  45;  New  Albany  Forge,  etc., 
Mill.  v.  Cooper,  131  Ind.  363;  Evansville,  etc., 
R.  Co.  v.  Maddux,  134.  Ind.  571;  Harris  v. 
Shebek,  151  111.  287;  Sullivan  v.  India  Mfg. 
Co.,  113  Mass.  399;  Omaha  Bottling  Co.  v. 
Theiler,  59  Neb.  257;  Thall  v.  Carnie,  (Supm. 
Ct.  Gen.  T.)  5  N.  Y.  Supp.244;  Hickey  v. 
Taaffe,  105  N.  Y.  36;  International,  etc.,  R. 
Co.  v.  Hinzie,  82  Tex.  623;  Texas,  etc.,  R.  Co. 
v.  Brick,  83  Tex.  598;  Cleveland  Rolling  Mill 
Co.  v.  Corrigan,  46  Ohio  St.  283,  15  Am.  St. 
Rep.  596. 

Unforeseen  Cause.  —  To  hold  the  master  liable 
for  injuries  resulting  from  his  neglect  to  warn 
or  instruct  an  inexperienced  employee  as  to 
dangers  incident  to  the  employment,  it  is  not 
necessary  to  show  that  the  master  should  have 
foreseen  that  an  accident  would  occur  or  would 
probably  occur.  Ryan  v.  Los  Angeles  Ice, 
etc.,  Co.,  112  Cal.  244. 

Where  There  Are  Two  Ways  of  Doing  a  Duty,  a 
young  or  inexperienced  employee  must  be  in- 
structed so  as  to  avoid  danger,  though  he  is 
conscious  of  the  general  dangers  of  his  posi- 
tion. Sheetram  v.  Trexler  Stave,  etc.,  Co.,  13 
Pa.  Super.  Ct.  219. 

Duty  Increases  with  Youth  of  Employee.  —  In- 
ternational, etc.,  R.  Co.  v.  Hinzie,  82  Tex.  623. 


2.  Servant  Too  Young  to  Understand  Danger 
After  Instruction.  —  Hinckley  v.  Horazdowsky, 
133  111.  359,  23  Am.  St.  Rep.  618;  Brazil  Block 
Coal  Co.  v.  Gaffney,  119  Ind.  455,  12  Am.  St, 
Rep.  422;  Taylor  v.  Wootan,  1  Ind.  App.  188, 
50  Am.  St.  Rep.  200;  Noblesville  Foundry,  etc., 
Co.  v.  Yeaman,  3  Ind.  App.  521;  Hickey  v. 
Taaffe,  105  N.  Y.  26;  Hayes  v.  Colchester 
Mills,  69  Vt.  1. 

8.  Instructions  Must  Be  Plain.  —  Taylor  v. 
Woostan,  1  Ind.  App.  188,  50  Am.  St.  Rep.  200; 
Louisville  Bagging  Co.  v.  Dolan,  13  Ky.  L. 
Rep.  493;  Smith  v.  Peninsular  Car  Works,  60 
Mich.  501,  1  Am.  St.  Rep.  542;  Addicks  v. 
Christoph,  62  N.  J.  L.  786;  Honlahan  v.  New 
American  File  Co.,  17  R.  I.  141 ;  Thompson  v. 
Edward  P.  Allis  Co.,  89  Wis.  523.  See  also 
Sheetram  v.  Trexler  Stave,  etc.,  Co.,  13  Pa. 
Super.  Ct.  219. 

4.  Instruction  Must  Be  Graduated  to  Youth  or 
Inexperience  of  Employee.  —  Louisville  Bagging 
Co.  v.  Dolan,  13  Ky.  L.  Rep.  493.  See  also 
Bessey  v.  Newichawanick  Co.,  94  Me.  61; 
Coombs  v.  New  Bedford  Cordage  Co.,  102 
Mass.  596,  3  Am.  Rep.  506. 

Boy  Twenty  Years  Old  with  Long  Experience  in 
the  Work  —  No  Special  Duty.  —  Omaha  Bottling 
Co.  v.  Theiler,  59  Neb.  257. 

5.  Acquiring  Information  from  Other  Sources  — ■ 
Alabama.  —  Alabama  Connelsville  Coal,  etc., 
Co.  v.  Pitts,  98  Ala.  285;  Worthington  v.  Go- 
forth,  (Ala.  1899)  26  So.  Rep.  531.  See  also 
Bessemer  Land,  etc.,  Co.  v.  Dubose,  (Ala. 
1900)  28  So.  Rep.  380. 

Arkansas.  —  Emma  Cotton  Seed  Oil  Co.  v. 
Hale,  56  Ark.  238. 

Iowa.  —  Yeager  v.  Burlington,  etc.,  R.  Co., 
93  Iowa  1. 

Kentucky.  —  Jones  v.  Louisville,  etc.,  R.  Co.s 
95  Ky.  576. 

Maryland.  —  Hettchen  v.  Chipman,  87  Md. 
729. 

Massachusetts.  —  Sullivan  v.  India  Mfg.  Co., 
113  Mass.  396;  Coullard  v.  Tecumseh  Mills,  151 
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(10)  Assumption  of  Risk  After  Instruction. — Where  the  master  has 
informed  the  servant  that  certain  work  is  dangerous,  and  has  instructed  him 
as  to  the  extent  of  the  danger,  and  how  to  avoid  it,  the  servant  by  accepting 
the  work  assumes  the  risk,  and  in  case  he  is  injured  by  reason  of  the  risk  so 
assumed  ho  cannot  recover.1 

(11)  Proximate  Cause  of  Injury.  —  In  order  that  a  recovery  may  be  had 
for  the  negligent  failure  of  the  master  to  warn  or  instruct  the  servant  as  to 
latent  dangers  or  defects,  it  is  essential  that  the  negligence  of  the  master  in 
this  regard  should  be  the  proximate  cause  of  injury. 8 

(12)  Evidence  in  Actions  for  Injuries.  —  Evidence  of  the  failure  of  the 
master  to  warn  the  plaintiff  as  to  the  danger  of  certain  appliances  is  propeily 
excluded  where  such  appliances  were  not  the  cause  of  injury.3  On  the  issue 
whether  or  not  an  employee  was  sufficiently  warned  of  the  dangers  of  the 
employment,  it  is  not  competent  to  show  that  other  employees  had  been 
warned  and  instructed.4  Where  there  is  an  obligation  on  the  part  of  the 
master  to  notify  the  servant  with  reference  to  the  danger  incident  to  the 
employment,  it  will  not  be  presumed  on  behalf  of  the  master,  in  case  of 
injury,  that  the  servant  had  such  notice.5  Where  the  only  theory  on  which 
a  recovery  may  be  had  is  that  the  servant  was  young  and  inexperienced  and 
was  not  warned  of  the  dangers  of  the  employment,  he  may  properly  testify 
that  he  received  no  such  warning,  since,  if  he  had  received  warning,  he  would 
be  considered  as  having  assumed  the  risks  of  the  employment.6 

h.  Duty  to  Rescue  Servant  from  Perilous  Position.  —  It  has  been 
held  that  where  a  servant  in  the  performance  of  his  work  is  placed  in  a  peril- 
ous position  from  which  it  is  impossible  for  him  to  extricate  himself,  the 
employer  is  bound  to  do  everything  that  gives  reasonable  promise  of  saving 
his  life,  regardless  of  difficulty  and  expense.7 

i.  Delegation  of  Duty  by  Master.  —  This  phase  of  the  subject  has 
already  been  discussed.5* 


Mass.  85;  Tinkham  v.  Sawyer,  153  Mass.  485; 
Downey  v.  Sawyer,  157  Mass.  418. 

Minnesota.  —  Trutule  v.  Norlh  Star  Woolen- 
Mill  Co.,  57  Minn.  52. 

New  York.  —  Hickey  v,  Taaffe,  105  N.  Y.  26; 
Ogley  v.  Miles,  139  N.  Y.  458;  White  v.  Witte- 
man  Lithographic  Co.,  131  N.  Y.  631,  43  N.  Y. 
St.  Rep.  312;  O'Hare  v.  Keeler,  22  N.  Y.  App. 
Div.  191. 

Pennsylvania.  —  Lehigh,  elc,  Coal  Co.  v. 
Hayes,  128  Pa.  St.  294,  15  Am.  St.  Rep.  680. 

Rule  as  Affected  by  Minority  of  Servant.  — 
Wnere  the  employee  is  aware  of,  or  fully  ap- 
preciates, the  dangers  apparent  from  moving 
machinery,  and  is  fully  competent  to  perform 
the  work,  the  fict  that  he  is  a  minor  does  not 
alter  the  general  rule  that  the  employee  takes 
upon  himself  the  risk  of  danger  patent  and 
incident  to  the  employment,  and  the  law  im- 
poses no  duty  on  the  master  to  instruct  him. 
Hickey  v.  Taaffe,  105  N.  Y.  26. 

1.  Assumption  of  Risk  After  Instruction.  — 
Daester  v.  Mechanir's  Planing  Mill  Co.,  11 
Mo.  App.  593.  See  also  Hill  v.  Meyer  Brothers' 
Drug  Co  ,  140  Mo.  433;  Texas,  etc.,  R.  Co.  v. 
Brick,  83  Tex.  602. 

2.  Proximate  Cause  of  Injury.  —  Holland  v. 
Tennessee  Coal,  etc.,  Co.,  91  Ala.  445;  Arizona 
Lumber,  etc.,  Co.  v.  Mooney,  (Arizona  1895)  42 
Pac.  Rep.  952;  Anthony  v.  Leeret,  (Supm.  Ct. 
Gen.  T.)  4  N.  Y.  Supp.  676;  Fordyce  v.  Yar- 
borough,  1  Tex.  Civ.  App.  260. 

8.  Appliances  Not  Causing  Injury,  —  McCarthy 
v.  Mulgrew,  107  Iowa  76. 
Knowledge  of  Servs.nt'8    Minority.  —  Where 


IQO 


there  is  evidence  that  the  plaintiff  was  nine- 
teen years  old,  it  is  competent  to  show  that  he 
did  not  appear  to  be  more  than  sixteen,  as 
such  evidence  has  some  bearing  on  the  ques- 
tion whether  or  not  the  defendant  knew  him 
to  be  a  minor,  and  whether  he  should  have 
been  warned  of  the  dangers  of  the  employ- 
ment. Texas,  etc.,  R.  Co.  v.  Brick,  83  Tex. 
598. 

4.  Instruction  of  Other  Employees.  —  Verdelli  v. 
Gray's  Harbor  Commercial  Co.,  115  Cal.  517. 

5.  Presumption.  —  Grimmelman  v.  Union 
Pac.  R.  Co.,  101  Iowa  74. 

6.  Testimony  of  Servant  Admissible.  —  Texas, 
etc.,  R.  Co.  v.  Brick,  83  Tex.  598. 

7.  Duty  to  Rescue  Servant  from  Perilous  Situa- 
tion.—  Bessemer  Land,  etc.,  Co.  Campbell, 
12 1  Ala.  50.  In  this  case  it  was  further  held 
that  this  duty  is  not  discharged  by  using  only 
the  means  which  are  immediately  a  hand.  If 
a  servant  is  in  a  place  uhere  he  will  sooner  or 
later  be  burned  to  death,  as,  for  instance,  a 
burning  mine,  and  no  adequate  means  for  his 
rescue  are  at  hand,  the  employer  must  go  or 
send  as  far  to  procure  such  means  as  is  neces- 
sary, within  the  time  that  the  employee  may 
survive,  and  the  fact  that  the  employer  takes 
such  action  as,  in  the  opinion  of  the  other  em- 
ployees,  is  the  best  thing  to  be  done,  does  not 
relieve  him  from  the  duty  of  taking  some  other 
course  if  in  the  exercise  of  due  care  and  dili- 
gence another  course  should  be  pursued.  He 
cannot  in  this  way  shift  the  responsibility 
which  the  law  imposes  upon  him. 

8.  See  the  title  Fellow  Servants,  vol.  13, 
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2.  Rules  for  Carrying  On  Master's  Business  —  a.  Duty  of  MASTER  TO 
Adopt  RULES  — ■  (i)  Where  Business  Is  Complex  and  Dangerous  —  (a)  Statement 
of  Rule.  —  It  is  the  duty  of  persons  or  corporations  having  many  men  in  their 
employ,  and  carrying  on  a  dangerous  and  complicated  business,  to  make  rules 
which,  if  observed,  will  afford  reasonable  protection  to  the  employees  against 
the  dangers  incident  to  the  performance  of  their  respective  duties.  Failure  to 
do  so  is  negligence,  and  for  injuries  to  an  employee  resulting  from  such  failure 
of  duty  the  master  is  liable.1 

(b)  Limitation  of  Rule.  — This  rule,  however,  is  a  reasonable  one,  and  does 
not  impose  upon  the  master  the  duty  of  making  a  specific  rule  for  every 


espjcially  at  p.  94.6.  See  also  the  title  Inde- 
pendent Contractors,  vol.  16,  p.  186 

1.  Master  Must  Adopt  Rules  —  England.  —  Vose 
v.  Lancashire,  etc.,  R.  Co.,  2  H.  &  N.  728; 
Smith  v.  Baker,  (1891)  A.  C.  325. 

United  Slates.  — Crew  v.  St.  Louis,  etc.,  R. 
Co.,  20  Fed.  Rep.  87;  Fletcher  v.  Baltimore, 
etc.,  R.  Co.,  168  U.  S.  135. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Orr, 
91  Ala.  548. 

Arkansas.  —  Fordycei'.  Briney,  58  Ark.  206; 
St.  Louis,  etc.,  R.  Co.  v.  Triplett,  54  Ark.  28g; 
Kansas  Cily,  etc.,  R.  Co.  v.  Hammond,  58 
Ark.  324. 

Colorado.  —  Chicago,  etc.,  R.  Co.  v.  McGraw, 
22  Colo.  363. 

Connecticut.  —  Zeigler  v.  Danbury,  etc.,  R. 
Co.,  52  Conn.  552;  Gerrish  v.  New  Haven  Ice 
Co.,  63  Conn.  17. 

Delaware.  —  Murphy  v.  Hughes,  I  Penn. 
(Del.)  250. 

Georgia.  — Shelton  v.  O'Brien,  76  Ga.  821. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  George, 
ig  111.  510,  71  Am.  Dec.  239;  Pittsburg,  etc.,  R. 
Co.  v.  Powers,  74  111.  341;  Chicago,  etc.,  R. 
Co.  v.  Taylor,  69  111.  461,  18  Am.  Rep.  626. 

In  liana.  — Evansville,  etc.,  R.  Co.  v.  Hol- 
comb,  9  Ind.  App.  198. 

Iowa.  — Cooper  v.  Central  R.  Co.,'  44  Iowa 
134. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Salmon,  14 
Kan.  512. 

Maine.  —  Judkins  v.  Maine  Cent.  R.  Co.,  80 
Me.  417. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  State, 
41  Md.  268. 

Missouri.  —  Reagan  v.  St.  Louis,  etc.,  R. 
Co.,  93  Mo.  348.  3  Am.  St.  Rep.  542;  Foster  v. 
Missouri  Pac.  R.  Co.,  115  Mo.  165;  Schroeder 
v.  Chicago,  etc.,  R.  Co.,  108  Mo.  322;  Rut- 
ledge  v.  Missouri  Pac.  R.  Co.,  iro  Mo.  312, 
123  Mo.  121;  Francis  v.  Kansas  City,  etc.,  R. 
Co.,  no  Mo.  387,  127  Mo.  658. 

Ne-a>  York.  —  Doing  v.  New  York,  etc.,  R. 
Co.,  151  N.  Y.  579;  Morgan  v.  Hudson  River 
Ore,  etc.,  Co..  133  N.  Y.  670;  Berrigan  v.  New 
York,  elc,  R.  Co.,  131  N.  Y.  582;  Warn  v.  New 
York  Cent.,  etc.,  R.  Co..  80  Hun  (N.  Y.)  71; 
Sheehan  v.  New  York  Cent.,  etc.,  R.  Co.,  91 
N.  Y.  332;  Campbell  v.  New  York  Cent.,  etc., 
R.  Co.,  35  Hun  (N.  Y.)  506;  Flike  v.  Boston, 
etc.,  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545; 
Abel  v.  Delaware,  etc.,  Canal  Co.,  103  N.  Y.  581, 
57  Am.  Rep.  773,  28  Am.  &  Eng.  R.  Cas.  497; 
Besel  v.  New  York  Cent.,  etc.,  R.  Co.,  70  N.  Y. 
171;  Haskin  v.  New  York  Cent.,  etc.,  R.  Co.,  65 
Barb.  (N.  Y.)  129:  Wright  v.  New  York  Cent. 
R.  Co.,  25  N.  Y.  562;  Rose  v.  Boston,  etc.,  R. 


Co.,  58  N.  Y.  217;  Bushby  v.  New  York,  etc., 
R.  Co.,  107  N.  Y.  374,  37  Hun  (N.  Y.)  104;  Cor- 
coran v.  Delaware,  etc.,  R.  Co.,  4  Silv.  App. 
(N.  Y.)  483;  Fotey  v.  Syracuse,  etc.,  R.  Co., 
(Supm.  Cl.  Gen.  T.)  12  N.  Y.  St.  Rep.  198,  46 
Hun  (N.  Y.)  678,  affirming,  122  N.  Y.  667; 
Ford  v.  Lake  Shore,  etc.,  R.  Co.,  124  N.  Y. 
493,  48  Am.  &  Eng.  R.  Cas.  201,  117  N.  Y.  638, 
27  N.  Y.  St.  Rep.  246;  Dana  v.  New  York 
Cent.,  etc.,  R.  Co.,  92  N.  Y.  639;  Eastwood  v. 
R-tsof  Min.  Co.,  86  Hun  (N.  Y.)  91;  Ely  v. 
New  York  Cent.,  etc.,  R.  Co.,  88  Hun  (N.  Y.) 
323;  Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep. 
627;  Mulvaney  v.  Brooklyn  City  R.  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  1  Misc.  (N.  Y.) 
425- 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  La  valley, 
36  Ohio  St.  222,  5  Am.  &  Eng.  R.  Cas.  549; 
Lake  Shore,  etc.,  R.  Co.  v.  Topliff,  6  Ohio 
Cir.  Dec.  234. 

Oregon.  —  Hartvig  v.  Northern  Pac.  Lum- 
ber Co.,  19  Oregon  522;  Knahtla  v.  Oregon 
Short  Line,  etc.,  R.  Co.,  21  Oregon  143;  Nutt 
v.  Southern  Pac.  Co.,  25  Oregon  294;  Wild  v. 
Oregon  Short  Line,  etc.,  R.  Co.,  21  Oregon 
159- 

Pennsylvania.  —  Lewis  v.  Seifert,  1 16  Pa.  St. 
628,  2  Am.  St.  Rep.  631. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Finley,  11 
Tex.  Civ.  App.  64;  International,  etc.,  R.  Co. 
v.  Hinzie,  82  Tex.  623;  International,  etc., 
R.  Co.  v.  Hall,  78  Tex.  657;  Texas,  etc.,  R. 
Co.  v.  French,  (Tex.  Civ.  App.  1893)  22  S.  W. 
Rep.  866;  Texas,  etc.,  R.  Co.  v.  Cutnpston,  15 
Tex.  Civ.  App.  493;  Missouri  Pac.  R.  Co.  v. 
McElyea,  71  Tex.  386,  10  Am.  St.  Rep.  749. 

Utah.  —  Pool  v.  Southern  Pac.  R.  Co.,  20 
Utah  2ro. 

West  Virginia.  —  Madden  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  695. 

Wisconsin,  —  Luebke  v.  Chicago,  etc.,  R, 
Co.,  59  Wis.  127,  48  Am.  Rep.  4S3. 

A  Trackman  May  Rely  on  the  Observance  of  a 
Rule  which  has  been  customarily  observed, 
though  the  rule  was  adopted  for  the  safety  of 
trains,  not  for  trackmen.  Lake  Shore,  etc., 
R.  Co.  v.  Schultz,  9  Ohio  Cir.  Dec.  816;  King- 
ma  ;•.  Chicago,  etc.,  R.  Co .,  85  111.  App.  138. 

Limitation  of  Rule  —  Road  in  Process  of  Con- 
struction. —  When  a  road  is  in  process  of  con- 
struction, rules  which  would  be  proper  for  a 
completed  road  or  for  a  part  of  the  road  in  pro- 
cess of  construction  might  be  quite  unfit  for 
another  part  of  the  road,  and  it  is  not  negli- 
gence to  omit  to  establish  rules  similar  to  those 
used  in  the  operation  of  completed  roads.  Carr 
v.  North  River  Constr.  Co.,  4S  Hun  (N.  Y.) 
266. 
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particular  act  that  is  to  be  performed  by  the  employees.1  In  making  rules 
the  master  is  only  bound  to  use  ordinary  care,  and  to  anticipate  and  guard 
against  such  accidents  as  may  reasonably  be  foreseen  in  the  exercise  of  ordi- 
nary prudence  and  care.*  Negligence  cannot  be  imputed  to  the  master  for 
failure  to  make  rules  and  regulations,  in  the  absence  of  any  showing  that 
other  masters  engaged  in  similar  lines  of  business  had  adopted  rules  of  the 
kind  claimed  to  be  necessary.,  or  that  such  rules  would  be  practicable  or  useful.3 
Nevertheless  it  is  the  duty  of  an  employer  to  make  rules  to  guard  against 
such  casualties  as  may  readily  be  foreseen,  irrespective  of  whether  other 
employers  have  made  such  rules  or  not.4  While  the  fact  that  another  com- 
pany engaged  in  similar  business  has  or  has  not  found  it  necessary  to  make 
rules  for  the  conduct  of  the  business  may  be  considered,5  it  is  not  in  any  way 
conclusive  for  or  against  the  necessity  of  making  them  in  the  case  under  con- 
sideration; 6  and  if  the  question  whether  the  employer  should  have  adopted 
rules  is  one  as  to  which  reasonable  men  might  differ,  it  should  be  submitted 
to  the  jury.7 

(2)  Where  Business  Is  Not  Complex  or  Dangerous.  —  In  a  business  which 
involves  no  exercise  of  peculiar  skill,  in  which  there  is  in  use  no  dangerous 
machinery,  or  which  in  itself  does  not  involve  extra  hazard  to  the  servant,  the 
employer  is  not  required  to  make  or  enforce  a  rule  for  the  performance  of  the 
work.8 

b.  Duty  of  Master  to  Promulgate  Rules  —  (1)  In  General. — The 
mere  fact  that  the  employer  has  adopted  rules  for  the  government  of  employ- 
ees in  and  about  the  discharge  of  their  duties  does  not  charge  the  employee 
with  a  knowledge  thereof,  so  as  to  impute  to  him  negligence  with  respect  to 
conduct  in  violation  thereof,  and  to  relieve  the  employer  from  liability  for 
injuries  thus  incurred.  It  is  the  duty  of  the  employer  to  give  notice  of  the 
existence  of  rules,  and  so  to  promulgate  them  as  to  afford  the  employee  a 
reasonable  opportunity  of  ascertaining  their  terms.9 

(2)  What  Notice  Sufficient.  —  Knowledge  of  a  rule,  however  acquired,  will 

1.  What  Degree  of  Care  Necessary.  —  Ely  v.  5.  Practice  of  Other  Companies.  —  Eastwood  v. 
New  York  Cent.,  etc.,  R.  Co.,  88  Hun  (N.  Y.)      Retsof  Min.  Co.,  86  Hun  (N.  Y.)  91. 

323;  Ol sen  v.  North  Pac.  Lumber  Co.,  40  C.  C.  6.  Han-nibal,  etc.,  R.  Co.  z-.  Kanaley,  39 

A.  427,  100  Fed.  Rep.  384.  Kan.  1 ;  Abel  v.  Delaware,  etc.,  Canal  Co.,  128 

2.  Only  Ordinary  Care  Essential.  —  Atchison,  N.  Y.  662;  Eastwood  v.  Retsof  Min.  Co.,  86 
etc.,  R.  Co.  v.  Carruthers,  56  Kan.  309;  Berri-  Hun  (N.  Y.)  91. 

gan  v.  New  York,  etc.,  R.  Co.,  131  N.  Y.  582;  7.  When  a  Question  for  Jury,  —  Eastwood  v. 

Corcoran  v.  Delaware,  etc.,  R.  Co.,  126  N.  Y.  Retsof  Min.  Co.,  86  Hun  (N.  Y.)  91;  Morgan 

673;  Eastwood  v.  Retsof  Min.  Co,,  86  Hun  v.  New  York,  etc.,  R.  Co.,  133  N.  Y.  666.  See 

(N.  Y.)  92;  Morgan  v.  Hudson  River  Ore,  etc.,  also  Abel  v.  Delaware,  etc.,  R.  Co.,  128  N.  Y. 

Co.,  133  N.  Y.  666;  Shepard  v.  New  York  662;  McGovern  v.  Central  Vermont  R.  Co., 

Cent.,  etc.,  R.  Co.,  63  Hun  (N.  Y.)  634.  (Supm.  123  N.  Y.  289. 

Ct.  Gen.  T.)  18  N.  Y.  Supp.  665;  Burke  v.  8.  Rules  Unnecessary  Where  Work  Not  Danger- 
Syracuse,  etc.,  R.  Co.,  69  Hun  (N.  Y.)  21;  ous.  —  Texas,  etc.,  R.  Co.  v.  Echols,  87  Tex. 
Houston,  etc.,  R.  Co.  v.  Strycharski,  6  Tex.  339. 

Civ.  App.  555;  Sanner  v.  Atchison,  etc.,  R.  9.  Employee  Must  Have  Reasonable  Opportunity 

Co.,  17  Tex.  Civ.  App.  337;  Moore  Lime  Co.  to  Ascertain — Alabama.  —  Louisville,  etc.,  R. 

v.  Richardson,  95  Va.  326.    See  also  San  An-  Co.  v.  Hawkins,  92  Ala.  245;  Memphis,  etc., 

tonio  Gas  Co.  v.  Robertson,  93  Tex.  503.  R.  Co.  v.  Graham,  94  Ala.  545;  Louisville, 

3.  Failure  to  Make  Rules  Not  Practicable  or  etc.,  R.  Co.  v.  Perry,  87  Ala.  392; -Louisville, 
Useful,  Not  Negligence.  —  Atchison,  etc.,  R.  etc.,  R.  Co.  v.  Mothershed,  no  Ala.  143; 
Co.  v.  Carruthers,  56  Kan.  309;  Kudik  v.  Le-  Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala  518; 
high  Valley  R.  Co.,  78  Hun  (N.  Y.)4g2;  Larow  Standard  L.,  etc.,  Ins.  Co.  v.  Jones,  94  Ala. 
z:  New  York,  etc.,  R.  Co.,  6r  Hun  (N.  Y.)  11;  434;  Georgia  Pac.  R.  Co.  v.  Davis,  Q2  Ala. 
Shspard  v.  New  York  Cent.,  etc.,  R.  Co.,  300;  Alabama  Midland  R.  Co.  z:  McDonald, 
(Supm.  Ct.  Gen.  T.)  44  N.  Y.  St.  Rep.  816;  112  Ala.  216. 

Morgan  v.  Hudson  River  Ore,  etc.,  Co.,  133  Arkansas.  —  Little   Rock,  etc.,  R.    Co.  v. 

N.  Y.  666;  Burke  v.  Syracuse,  etc.,  R.  Co.,  69  Leverett,  48  Ark.  348,  3  Am.  St.  Rep.  230; 

Hun  (N.  Y.)  21.  Fordyce  v.  Briney,  58  Ark.  206. 

4.  Casualties  Readily  Foreseen.  —  Eastwood  v.  District  of  Columbia.  —  Mackey  v.  Baltimore, 
Rjtsof  Min.  Co.,  86  Hun  (N.  Y.)  91;  Abel  v.  etc.,  R.  Co.,  19  D.  C.  282. 

Delaware,  etc.,  Canal  Co.,  128  N.  Y.  662,  48  Georgia.  — Port  Royal,  etc.,  R.  Co.  v.  Davis, 

Am.  &  Eng.  R.  Cas.  430.  95  Ga.  292;  Central  R.,  etc.,  Co.  v.  Ryles,  S4 
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be  sufficient  to  bind  the  employee  to  compliance  therewith;  and  when  the 
servant  has,  from  any  source,  acquired  knowledge  of  a  rule;,  it  is  immaterial 
that  the  master  failed  to  give  him  notice  of  its  existence,  or  to  afford  him  a 
reasonable  opportunity  to  ascertain  its  terms.1  To  establish  notice  of  written 
or  printed  rules  it  is  not  essential  to  show  the  actual  delivery  of  a  copy  of 
the  rules  to  a  servant.3  If  posted  in  conspicuous  places  in  or  about  the  places 
or  premises  where  a  servant  is  engaged,  he  will  be  bound  with  notice  of  them.3 
So  where  a  printed  copy  of  the  rules  has  been  given  to  a  servant  who  can 
read,  and  who  has  sufficient  time  to  become  acquainted  with  them,  he  is 
bound  with  notice  of  them  whether  he  has  knowledge  of  them  or  not.'1  A 
reasonable  opportunity  to  become  acquainted  with  the  rules  will,  in  general, 
be  held  equivalent  to  actual  knowledge.5 

c.  Duty  of  Master  to  Enforce  Rules.  —  The  master  does  not 
discharge  his  whole  duty  to  his  employees  by  merely  formulating  and  promul- 
gating proper  rules  for  the  conduct  of  his  business  and  the  guidance  and  con- 
trol of  his  employees,  but  he  owes  the  further  duty  to  use  reasonable  care  and 
vigilance  in  the  enforcement  of  such  rules.0  It  is  not  to  be  understood,  how- 
ever, from  what  is  here  said,  that  by  making  and  promulgating  rules  the 
master  becomes  responsible  for  their  observance  in  every  case  which  they 


Ga.  420;  Carroll  v.  East  Tennessee,  etc.,  R. 
Co.,  82  Ga.  452;  Brunswick,  etc.,  R.  Co.  v. 
Clem,  80  Ga.  540. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Hol- 
cotnb,  9  Ind.  App.  19S;  Louisville,  etc.,  R.  Co. 
v.  Berkey,  136  Ind.  181;  Louisville,  etc.,  R. 
Co.  v.  Utz,  133  Ind.  265. 

Iowa.  —  Conners  v.  Burlington,  etc.,  R.  Co., 
87  Iowa  147. 

Kansas,  —  Atchison,  etc.,  R.  Co.  v.  Plunkeit, 
25  Kan.  188,  2  Am.  &  Eng.  R.  Cas.  127. 

Minnesota.  —  Fay  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  231,  11  Am.  &  Eng.  R.  Cas. 
193- 

Missouri.  —  Covey  v.  Hannibal,  etc.,  R.  Co., 
27  Mo.  App.  170. 

New  Jersey.  —  Lehigh  Valley  R.  Co.  v. 
Snyder,  56  N.  J.  L.  326. 

New  York.  —  Wooden  v.  Western  New  York, 
etc.,  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  18 
N.  Y.  Supp.  768;  Abel  v.  Delaware,  etc.,  R. 
Co.,  103  N.  Y.  581,  57  Am.  Rep.  773. 

Texas.  —  International,  etc.,  R.  Co.  v.  Hin- 
zie,  82  Tex.  623;  International,  etc.,  R.  Co.  v. 
Kail.  1  Tex.  Civ.  App.  221. 

West  Virginia.  —  Gregory  v.  Ohio  River  R. 
Co.,  37  W.  Va.  606. 

Promulgation  to  Engineer  Alone  Insufficient 
Where  Engineer  under  Foreman.  —  Daley  v. 
Brown,  45  N.  Y.  App.  Div.  428. 

Presumption  of  Knowledge  of  Rules.  —  Pilkin- 
ton  v.  Gulf,  etc.,  R.  Co.,  70  Tex.  226. 

1.  Knowledge  of  Rule  from  Any  Source  Sufficient. 
—  Grady  v.  Southern  R.  Co.,  (C.  C.  A.)  92 
Fed.  Rep.  491 

2.  Actual  Delivery  of  Copy  of  Rules  Unneces- 
sary. —  Lehigh  Valley  R.  Co.  v.  Snyder,  56  N. 
J.  L.  326. 

3.  Notices  Posted  in   Conspicuous   Places.  — 

Pennsylvania  R.  Co.  v.  Langdon,  92  Pa.  St. 
21,  37  Am.  Rep.  651;  Norfolk,  etc.,  R.  Co.  v. 
Williams,  89  Va.  170. 

Posted  Rules  —  When  Insufficient  Notice  to  Em- 
ployee. —  In  Wooden  v.  Western  New  York, 
etc..  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  18 
N.  Y.  Supp.  768,  it  was  shown  that  a  tule  for 
operating  trains  over  a  difficult  grade  had 


been  posted  on  the  bulletin-board,  but  theie 
was  no  evidence  that  it  was  so  posted  at  the 
time  when  the  injured  employee  was  first  em- 
ployed, three  months  before  the  accident,  nor 
at  the  time  when  the  accident  occurred,  and 
there  was  evidence  that  rules  so  posted  were 
sometimes  torn  down  and  disfigured;  and  the 
court  held  that  it  could  not  be  taken  as  a  con- 
clusive fact  that  the  employee  had  notice  of 
the  rule. 

4.  Acknowledgment  of  Receipt  of  Rules.  — 

Georgia  Pac.  R.  Co.  v.  Dooley,  86  Ga.  294. 
See  also  Texas,  etc.,  R.  Co.  v.  Moore,  8  Tex. 
Civ.  App.  289. 

When  Notice  Question  for  the  Jury.  —  Seese  v. 
Northern  Pac.  R.  Co.,  39  Fed.  Rep.  487. 

5.  Reasonable  Opportunity  to  Know  Equivalent 
to  Knowledge. — -Louisville,  etc.,  R.  Co.  v. 
Bowcock,  (,Ky.  1899)  51  S.  W.  Rep.  580;  La 
Croy  v.  New  York,  etc.,  R.  Co.,  132  N.  Y.  570; 
Shenandoah  Valley  R.  Co.  v.  Lucado,  86  Va. 
390.  See  also  Gulf,  etc.,  R.  Co.  v.  McMahan, 
6  Tex.  Civ.  App.  601. 

6.  Reasonable  Care  and  Vigilance  in  Enforce- 
ment Necessary.  —  Gerrish  v.  New  Haven  Ice 
Co.,  63  Conn.  17;  Chicago,  etc.,  R.  Co.  v. 
Taylor,  69  111.  461,  18  Am.  Rep.  626;  Ohio,  etc., 
R.  Co.  v.  Collarn,  73  Ind.  261,  38  Am.  Rep. 
134;  Rutledge  v.  Missouri  Pac.  R.  Co.,  123 
Mo.  133,  no  Mo.  319;  Whittaker  v.  Delaware, 
etc.,  Canal  Co.,  126  N.  Y.  549;  Warn  v.  New 
York  Cent.,  etc.,  R.  Co.,  157  N.  Y.  109;  Abel 
v.  Delaware,  etc.,  Canal  Co.,  103  N.  Y.  581, 
57  Am.  Rep.  773;  Ford  v.  Lake  Shore,  etc., 
R.  Co.,  124  N.  Y.  493;  Healey  v.  New  York, 
etc.,  R.  Co.,  20  R.  I.  136;  Texas,  etc.,  R.  Co. 
v.  Eberhart,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Rep.  1060;  Criswell  v.  Pittsburgh,  etc.,  R.  Co., 
30  W.  Va.  798,  33  Am.  &  Eng.  R.  Cas.  232; 
Madden  v.  Chesapeake,  etc.,  R.  Co.,  28  W. 
Va.  617,  57  Am.  Rep.  695.  Compare  Slater  v. 
Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627;  Drake 
v.  New  York  Cent.,  etc.,  R.  Co.,  80  Hun  (N. 
Y.)  490;  Davis  v.  Staten  Island  Rapid  Transit 
R.  Co.,  1  N.  Y.  App.  Div.  178;  Vick  v.  New 
York  Cent.,  etc.,  R.  Co.,  22  N.  Y.  Wkly.  Dig. 
474- 
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cover;  he  is  only  bound  to  the  use  of  reasonable  diligence  in  enforcing  them, 
and  is  not  the  insurer  of  their  observance.1 

d.  Reasonableness  of  Rules.  —  Rules  adopted  by  employers  engaged 
in  a  complex  and  dangerous  business  are  presumably  selected  as  the  best  for 
avoiding  injuries  to  their  employees,  and  unless  clearly  shown  to  be  unrea- 
sonable and  insufficient  the  master  should  not  be  charged  with  negligence  in 
adopting  them.2  If,  however,  for  any  reason  they  are  impossible  or  impracti- 
cable of  performance,  they  are  not  binding  on  the  employees,  and  disobedience 
thereof  will  not  constitute  contributory  negligence.3  Whether  or  not  a  rule 
adopted  by  the  master  for  the  conduct  and  government  of  his  employees  is 
reasonable,  is  a  question  of  law  for  the  court.4 

e.  Sufficiency  of  Rules.  —  Rulers  should  be  precise,  definite,  and  free 
from  ambiguity;5  and  they  must  be  "such  as,  if  faithfully  observed,  will  fur- 
nish reasonable  protection  to  the  employees.6  According  to  some  decisions, 
the  question  whether  rules  provided  are  sufficient  for  the  safety  of  employees 
is  a  question  of  fact  for  the  jury;7  the  opposite  conclusion,  however,  has 
been  reached  in  another  decision.8 


1.  Master  Not  an  Insurer  of  Observance.  — 

Rutledge  v.  Missouri  Pac.  R.  Co.,  123  Mo.  133. 

2.  Implication  as  to  Reasonableness  of  Rules.  — 
Little  Rjck,  etc.,  R.  Co.  v.  Barry,  (C.  C.  A.) 
84  Fed.  Rep.  914..  See  for  examples  of  reason- 
able rules,  Memphis,  etc.,  R.  Co.  v.  Graham, 
94.  Ala.  545;  Georgia  Pac.  R.  Co.  v.  Propst,  90 
Ala.  3;  Pryor  v.  Louisville,  etc.,  R.  Co.,  90 
Ala.  35;  Louisville,  etc.,  R.  Co.  v.  Watson, 
go  Ala..  69;  Alabama  G.  S.  R.  Co.  v.  Richie, 
in  Ala.  297;  Richmond,  etc.,  R.  Co.  v.  Rush, 
71  Miss.  987  (coupling  of  cars);  Memphis, 
etc.,  R.  Co.  v.  Graham,  94  Ala.  545;  Louis- 
ville, etc.,  R.  Co.  v.  Pearson,  97  Ala.  21]  (in- 
spection of  machinery  before  using);  Louisville, 
etc.,  R.  Co.  v.  Mothershed,  110  Ala.  143  (keep- 
ing engine  under  control);  Flannagan  v.  Chi- 
cago, elc  ,  R.  Co.,  50  Wis.  462  (sending  cars 
to  shop  for  inspeclion). 

A  rule  promulgated  by  a  railroad  company 
that  it  is  the  duty  of  the  track  foreman  to 
protect  himself  against  all  trains  whether 
regular  or  extra,  and  that,  he  shall  not  be  en- 
titled to  any  notice  thereof,  is  unreasonable 
and  without  binding  force.  Willis  v.  Atlantic, 
etc.,  R.  Co.,  122  N.  Car.  905. 

3.  Impossible  or  Impracticable  Rules  Not  Bind- 
ing. —  Holmes  v.  Southern  Pac.  Co.,  120 
Cal.  357;  Strong  v.  Iowa  Cent.  R.  Co.,  94 
Iowa  384;  Alexander  v.  Louisville,  etc.,  R. 
Co.,  83  Kv.  589;  Louisville,  etc.,  R.  Co.  v. 
Foley,  94  Ky.  220;  Eastman  v.  Lake  Shore, 
etc.,  R.  Co.,  101  Mich.  597;  Gulf,  etc.,  R.  Co. 
v.  McMahan,  6  Tex.  Civ.  App.  601;  Bonner  v. 
Moore,  3  Tex.  Civ.  App.  416 

4.  Reasonableness  of  Rules  Question  of  Law.  — 
Little  Rock,  etc.,  R.  Co.  v.  Barrv,  (C.  C.  A.) 
84  Fed.  Rep.  949;  Kansas,  etc.,  R.  Co.  v.  Dye, 
(C.  C.  A.)  70  Fed.  Rep.  24;  Memphis,  etc.,  R. 
Co.  v.  Graham,  94  Ala.  545,  53  Am.  &  Eng. 
R.  Cas.  396;  Kansas  City,  etc.,  R.  Co.  v. 
Hammond,  58  Ark.  324;  St.  Louis,  etc.,  R. 
Co.  v.  Adcock,  52  Ark.  406;  South  Florida  R. 
Co.  v.  Rhodes,  25  Fla.  40,  23  Am.  St.  Rep.  506; 
Raleigh,  etc.,  R.  Co.  v.  Allen,  106  Ga.  572; 
Chicago,  etc.,  R.  Co.  v.  Stevens,  80  111.  App. 
671;  Illinois  Cent.  R.  Co.  v.  Whittemore,  43 
III.  420,92  Am.  Dec.  138;  Chicago,  etc.,  R. 
Co.  v.  McLallen,  84  111.  109;  Francis  v.  Kansas 
City,  etc.,  R.  Co.,  no  Mo.  387;  Avery  v.  New 


York  Cent.,  etc.,  R.  Co.,  121  N.  Y.  31;  Wolsey 
v.  Lake  Shore  etc.,  R.  Co.,  33  Ohio  St.  227; 
Louisville,  etc.,  R.  Co.  v.  Fleming,  14  Lea 
(Tenn.)  128. 

5.  Rule3  Should  Be  Precise  and  Definite.  — 
Memphis,  etc.,  R.  Co.  v.  Graham,  94  Ala.  554; 
Chicago,  etc.,  R.  Co.  v.  McGtaw,  22  Colo.  363. 

6.  Rules  Must  Furnish  Reasonable  Protection. 
—  Crew  v.  St.  Louis,  etc.,  R.  Co.,  20  Fed. 
Rep.  87;  Little  Rock,  etc.,  R.  Co.  v.  Barry, 
(C.  C.  A.)  84  Fed.  Rep.  944;  Nolan  v.  New 
York,  etc.,  R.  Co.,  70  Conn.  159;  Chicago, 
etc.,  R.  Co.  v.  Donahue,  75  111.  106;  Terre 
Haute,  etc.,  R.  Co.  v.  Becker,  146  Ind.  202; 
Evansville,  etc.,  R.  Co.  v.  Holcomb,  9  Ind. 
App.  198,  Davis  v.  Staten  Island  Rapid  Tran- 
sit R.  Co.,  1  N.  Y.  App.  Div.  178;  Abel  v. 
Delaware,  etc.,  Canal  Co.,  103  N.  Y.  581,  57 
Am.  Rep.  773;  Corcoran  v.  Delaware,  etc.,  R. 
Co,,  126  N.  Y.  673;  Niles  v.  New  Yotk  Cent., 
etc.,  R.  Co.,  14  N.  Y.  App.  Div.  58;  Wild  v. 
Oregon  Short  Line,  etc.,  R.  Co.,  21  Oregon 
159;  Fordyce  v.  Yarborough,  1  Tex.  Civ. 
App.  260. 

7.  Whether  Sufficiency  of  Rules  a  Question  for 
Jury.  —  Chicago,  etc.,  R.  Co.  v.  McLallen,  84 
III.  109;  Van  Tassell  v.  New  York,  etc.,  R.  Co., 
(C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  299;  McNee  v. 
Coburn  Trolley  Track  Co.,  170  Mass.  2S3. 

8.  Little  Rock,  etc.,  R.  Co.  v.  Barry,  (C.  C. 
A.)  84  Fed.  Rep.  949. 

Construction  of  Particular  Rules  —  Rules  Relat- 
ing to  Danger  Signals.  —  Northern  Pac.  R.  Co. 
v.  Poirier,  167  U.  S.  48. 

Rules  Forbidding  "Running  Switches."  — 
Sheets  v.  Chicago,  etc..  Coal  R.  Co.,  159  Ind. 
682. 

Rules  Relating  to  Operation  of  Trains  Around 
Curves.  —  Sullivan  v.  Fitchburg  R.  Co.,  161 
Mass.  125. 

Rules  Relating- to  Use  of  Unsafe  Appliances.  — 
Kerns  v.  Chicago,  etc.,  R.  Co.,  94  Iowa  121. 

Rules  Relating  to  Position  of  Employee  11' hen 
Crossing  Highways  — Carlson  v.  Cincinnati, 
etc.,  R.  Co.,  120  Mich.  4S1. 

Rules  Relating  t>  Speed  of  Train.  —  Suther- 
land v.  Troy,  etc.,  R.  Co.,  54  Hun  (N.  Y.)  639, 
8  N.  Y.  Supp.  S3;  Lake  Shore,  etc.,  R.  Co.  v. 
Parker,  131  111.  559. 

Rules  Seemingly  in  Conflict.  —  Chicago,  etc., 
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/.  Duty  of  Servant  to  Obey  Rules  —  (i)  Statement  of  Rule.  —  Where 
reasonable  rules  adopted  by  the  master  for  the  government  of  his  employees 
are  brought  to  their  knowledge,  and  they  thereafter  continue  in  his  service, 
the  rules,  and  an  implied  undertaking  to  observe  them,  enter  into  the  con- 
tract of  employment.1  It  is  the  duty  of  the  servant  to  obey  these  rules,  and 
if  injured  while  acting  in  violation  thereof  this  will,  in  general,  constitute  such 
contributory  negligence  as  to  bar  a  recovery  if  the  observance  of  the  rules 
would  have  prevented  the  injury.* 


R.  Co.  v.  Matthews,  48  111.  App.  361;  Whalen 
v.  Michigan  Cent.  R.  Co.,  114  Mich.  512. 

1.  Implied  Undertaking  to  Obey  Reasonable 
Rales.  —  Crew  v.  St.  Louis,  etc.,  R.  Co.,  20 
Fed.  Rep.  87;  Pennsylvania  Co.  v.  Whitcomb, 
in  Ind.  212,  31  Am.  &  Eng.  R.  Cas.  149; 
Gordy  v.  New  York,  etc.,  R.  Co.,  75  Md.  297, 
32  Am.  St.  Rep.  391;  Wilson  v.  Michigan  Cent. 
R.  Co.,  94.  Mich.  20. 

2.  Disobedience  of  Reasonable  Rules  Contributory 
Negligence  —  England.  —  Bunker  v.  Midland 
R.  Co.,  47  L.  T.  N.  S.  476,  31  W.  R.  231. 

United  Stales.  —  Brooks  v.  Northern  Pac.  R. 
Co.,  47  Fed.  Rep.  687;  Northern  Pac.  R.  Co. 
v.  Nickels,  (C.  C.  A.)  50  Fed.  Rep.  71S,  53  Am. 
&  Eng.  R.  Cas.  388;  Russell  v.  Richmond,  etc., 
R.  Co.,  47  Fed.  Rep.  204.;  Kansas,  etc.,  R.  Co. 
v.  Dye,  (C.  C.  A.)  70  Fed.  Rep.  24;  Central 
Trust  Co.  v.  East  Tennessee,  etc.,  R.  Co.,  69 
Fed.  Rep.  35-1 ;  Lake  Erie,  etc.,  R.  Co.  v. 
Craig,  (C.  C.  A.)  80  Fed.  Rep.  488;  Smith  v. 
Memphis,  etc  ,  R.  Co.,  18  Fed.  Rep.  304. 

Alabama.  —  Pryor  z.  Louisville,  etc.,  R.  Co., 
90  Ala.  32;  Richmond,  etc.,  R.  Co.  v.  Free,  97 
Ala.  231;  Louisville,  etc.,  R.  Co.  v.  Watson, 

90  Ala.  63;  Hissong  v.  Richmond,  etc.,  R.  Co., 

91  Air.  514;  Columbus,  etc.,  R.  Co.  v.  Bridges, 
86  Ala.  448,  11  Am.  St.  Rep.  58;  Louisville, 
etc.,  R.  Co.  v.  Markee,  103  Ala.  160,  49  Am. 
St.  Rep.  21;  Sanders  v.  McGhee,  114  Ala.  373; 
Western  R.  Co.  v.  Williamson,  114  Ala.  131. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Mor- 
gan, 45  Ark.  318;  Fordyce  v.  Briney,  58  Ark. 
206;  St.  Louis,  etc.,  R.  Co.  v.  Rice,  51  Ark. 
467;  Kansas  City,  etc.,  R.  Co.  v.  Hammond, 
58  Ark.  324. 

Georgia.  — Georgia  Pac.  R.  Co.  v.  Mapp,  80 
Ga.  631;  Bird  v.  Sparks,  100  Ga.  616;  Prather 
v.  Richmond,  etc.,  R.  Co.,  80  Ga.  427,  12  Am. 
St.  Rep.  263;  Savannah,  etc.,  R.  Co.  v.  Folks, 
76  Ga.  527;  Kane  v.  Savannah,  etc..  R,  Co., 
85  Ca.  858;  Rome,  etc.,  Constr.  Co.  v.  Demp- 
sey,  86  Ga.  499;  Central  R.,  etc.,  Co.  v. 
Kitchens,  83  Ga.  83;  Sloan  v.  Georgia  Pac.  R. 
Co.,  86  Ga.  15. 

Idaho,  —  Snyder  v.  Viola  Min.,  etc.,  Co.,  2 
Idaho  771. 

Illinois.  —  Wabash  R.  Co.  v.  Zerwick,  74  111. 
App.  670;  Chicago,  etc.,  R.  Co.  v.  Bragonier, 
119  111.  51,  reversing  11  111.  App.  516;  Illinois 
Cent.  K.  Co.  -v..  Winslow,  56  111.  App.  462; 
Absnd  v.  Terre  Haute  R.  Co.,  111  111.  202,  17 
Am.  &  Eng.  R-.  Cas.  614;  Chicago,  etc.,  R. 
Co  v.  Crowder,  49  HI.  App.  154;  Illinois  Cent. 
R.  Co.  v.  Neer,  26  111.  App.  356,  46  111.  App. 
276;  Wabash,  etc.,  R.  Co  v.  Kasiner,  80  111. 
App.  572;  Quick  v.  Indiana,  etc.,  R.  Co  ,  29 
111.  App.  143;  St.  Louis  Press  Brick  Co.  v. 
Kenyon,  57  III.  App.  640. 

Indiana.  — Cincinnati,  etc.,  R.  Co.  v.  Lang, 
118  Ind.  579.  38  Am  &  Eng.  R.  Cas.  25; 
Brown  v.  Byroads,  47  Ind.  435;  Pennsylvania 


Co.  v.  Whitcomb,  111  Ind.  212;  Matchett  v. 
Cincinnati,  etc.,  R.  Co.,  132  Ind.  334;  Louis- 
ville, etc.,  R.  Co.  v.  Utz,  133  Ind.  265;  Lake 
Shore,  etc.,  R.  Co.  v.  McCormick,  74  Ind.  440; 
Sheet  v.  Chicago,  etc.,  Coal  R.  Co  ,  139  Ind. 
682;  Ohio,  etc.,  R.  Co.  v.  Collarn,  73  Ind.  261, 
38  Am.  Rep.  134. 

Iozoa.  —  Gorman  v.  Minneapolis,  etc.,  R. 
Co.,  78  Iowa  509,  Deeds  v.  Chicago,  etc.,  R. 
Co.,  74  Iowa  154;  Thoman  v.  Chicago,  etc., 
R.  Co.,  92  Iowa  196;  Conners  v.  Burlington, 
etc.,  R.  Co.,  74  Iowa  383;  O'Neill  v.  Keokuk, 
etc.,  R.  Co.,  45  Iowa  546;  McAunich  v.  Mis- 
sissippi, etc.,  R.  Co.,  20  Iowa  338;  Bucklevv  v. 
Central  Iowa  R.  Co.,  64  Iowa  603,  Jeffiey  v. 
Keokuk,  etc.,  R.  Co.,  51  Iowa  439;  Ferguson 
v.  Central  Iowa  R.  Co.,  58  Iowa  293;  Sedgwick 
v.  Illinois  Cent.  R.  Co.,  76  Iowa  340. 

Kansas.  —  Kansas  City,  etc.,  R.  Co.  v.  Kier, 
41  Kan.  661,  38  Am.  &  Eng.  R.  Cas.  119. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Bow- 
cock,  (Ky.  1899)  51  S.  W.  Rep  580;  Alexander 
v.  Louisville,  etc.,  R.  Co.,  83  Ky.  589;  Louis- 
ville, etc.,  R.  Co.  v.  Hiltner,  (Ky.  1900)  60  S. 
W.  Rep.  2,  56  S.  W.  Rep.  654. 

Louisiana.  —  Herman  v.  New  Orleans,  etc., 
R.  Co.,  11  La.  Ann.  5;  Ilubgh  v.  New  Orleans, 
etc.,  R.  Co.,  6  La.  Ann.  495,  54  Am.  Dec.  565. 

Maine.  —  Shanny  v.  Androscoggin  Mills,  66 
Me.  420. 

Maryland.  —  Gordy  z.  New  York,  etc.,  R. 
Co.,  75  Md.  297,  32  Am.  St.  Rep.  391. 

Massachusetts.  —  Palfrey  v.  Portland,  etc.,  R. 
Co.,  4  Allen  (Mass.)  55  ;  Foss  v.  Old  Colony  R. 
Co.,  170  Mass.  168. 

Michigan.  —  Kairer  v.  Detroit,  etc.,  R.  Co., 
76  Mich.  400;  Lyon  v.  Detroit,  etc.,  R.  Co.,  31 
Mich.  429;  Coops  v.  Lake  Shore,  etc.,  R.  Co., 
66  Mich.  448,  31  Am.  &  Eng.  R.  Cas.  379; 
Brennan  v.  Michigan  Cent.  R.  Co.,  93  Mich. 
156;  Loranger  v.  Lake  Shore,  etc.,  R.  Co.,  104 
Mich.  80;  Gardner  z>.  Mich;gan  Cent.  R.  Co., 
58  Mich.  584;  Lyon  v.  Detroit,  etc.,  R.  Co.,  31 
Mich  429;  Wilson  v.  Michigan  Cent.  R.  Co., 
94  Mich.  20;  Benage  v.  Lake  Shore,  etc.,  R. 
Co.,  102  Mich.  72. 

Mississippi.  —  Richmond,  etc.,  R.  Co.  v. 
Rush,  71  Miss.  987;  White  v.  Louisville,  etc., 
R.  Co.,  72  Miss.  12;  Memphis,  etc.,  R.  Co.  v. 
Thomas,  51  Miss.  637. 

Missouri.  —  Francis  v.  Kansas  City,  etc.,  R. 
Co.,  110  Mo.  387;  Gorham  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  408;  Znmwali  v.  Chicago, 
etc.,  R.  Co.,  35  Mo.  App.  661:  Schaub  v. 
Hannibal,  etc.,  R.  Co.,  106  Mo.  74;  Towner  v. 
Missouri  Pac.  R.  Co.,  52  Mo.  App.  G48. 
Nevada.  —  Patnode  v.  Harter,  zo  Nev.  303. 
New  fersey.-C3.xA  v.  Wilkins,  61  N.  J.  L. 
296, 

New  York.  —  Freeman  v.  Glens  Falls  Paper 
Mill  Co.,  70  Hun  (N.  Y.)  530;  Dibb  v.  Dry- 
Dock,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  1  N. 
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Disobedience  Must  Be  Proximate  Cause.  — The  mere  fact  that  injuries  sustained  by 
an  employee  were  inflicted  while  he  was  acting  in  disobedience  of  well-known 
rules,  will  not  relieve  the  master  of  liability.  There  must  be  a  connection 
between  the  disobedience  of  the  rule  and  the  injury  received.  The  contribu- 
tory negligence  of  the  injured  party  that  will  defeat  a  recover}'  must  have 
contributed  as  the  proximate  cause  of  the  injury.1 

(2)  Waiver  of  Disobedience  to  Rules  by  Master  —  (a)  In  General.  —  Where  a 
rule  is  habitually  disregarded  with  the  knowledge  and  tacit  assent  of  the 
master,  the  mere  existence  of  the  rule  will  not  absolve  him  from  a  liability 
which  would  exist  in  its  absence,  and  if  the  servant  is  injured  while  acting  in 


Y.  Supp.  640;  Keenan  v.  New  York,  etc.,  R. 
Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  2  Misc. 
(N.  Y.)  34;  Bruen  v.  Uhlmann,  30  N.  Y.  App. 
Div.  453;  Eaton  v.  New  York  Cent.,  etc.,  R. 
Co.,  14  N.  Y.  App.  Div.  20;  Sutherland  v. 
Troy,  etc.,  R.  Co.,  74  Hun  (N.  Y.)  162;  La 
Croy  v.  New  York,  etc..  R.  Co.,  132  N.  Y.  570, 
53  Am.  &  Eng.  R.  Cas.  405;  Burke  v.  Thom- 
son Meter  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  18 
N.  Y.  Supp.  436;  Shields  v.  New  York  Cent., 
etc.,  R.  Co.,  133  N.  Y.  557;  Beyer  v.  Victor, 
(Nf.  Y.  Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  496; 
Le  Bahn  v.  New  York  Cent.,  etc.,  R.  Co.,  80 
Hun  (N.  Y.)  116. 

North  Carolina.  —  Mason  v.  Richmond,  etc., 
R.  Co.,  114  N.  Car.  718;  Rittenhouse  v.  Wil- 
mington St.  R.  Co.,  120  N.  Car.  544. 

North  Dakota.  —  Bennett  v.  Northern  Pac. 
R.  Co.,  2  N.  Dak.  112. 

Ohio.  —  Wolsey  v.  Lake  Shore,  etc.,  R.  Co., 
33  Ohio  St.  227;  Lake  Shore,  etc.,  R.  Co.  v. 
Ney,  8  Ohio  Cir.  Dec.  567;  Johnson  v.  Cleve- 
land, etc.,  R.  Co.,  11  Ohio  Cir.  Ct.  553,  5  Ohio 
Cir.  Dec.  290. 

Pennsylvania.  —  Cypher  v.  Huntington,  etc., 
R.,  etc.,  Co.,  149  Pa.  St.  359;  Carroll  v. 
Pennsylvania  Coal  Co.,  22  W.  N.  C.  (Pa.)  439; 
Pennsylvania  Coal  Co.  v.  Nee,  (Pa.  1888)  13 
Atl.  Rep.  841. 

Tennessee.  — Easl  Tennessee,  etc.,  R.  Co.  v. 
Smith,  89  Tenn.  114;  Louisville,  etc.,  R.  Co. 
v.  Wilson,  88  Tenn.  316. 

Texas.  —  International,  etc.,  R.  Co.  v.  Gray, 
65  Tex.  32,  27  Am.  &  Eng.  R.  Cas.  318;  San 
Antonio,  etc.,  R.  Co.  v.  Wallace,  76  Tex.  636; 
Murray  v.  Gulf,  etc.,  R,  Co.,  73  Tex.  2,  38 
Am.  &  Eng.  R.  Cas.  177;  Galveston,  etc.,  R. 
Co.  v.  Slinkard,  (Tex.  Civ.  App.  1897)  39  S. 
W.  Rep.  961;  International,  etc.,  R.  Co.  v. 
Culpepper,  19  Tex.  Civ.  App.  182;  Gulf,  etc., 
R.  Co.  v.  Ryan,  69  Tex.  665:  Pilkinton  v. 
Gulf,  etc.,  R.  Co.,  70  Tex.  226;  Fritz  v.  Mis- 
souri, etc.,  R.  Co.,  (Tex.  Civ.  App.  1895)  30  S. 
W.  Rep.  85;  Missouri,  etc.,  R.  Co.  v.  Wood, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  879; 
Southern  Pac.  Co.  v.  Ryan,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  527. 

Vir  qima.  —  Darracoit  v.  Chesapeake,  etc., 
R.  Co.,  83  Va.  288,  5  Am.  St.  Rep.  266;  Rich- 
mond, etc.,  R.  Co.  v.  Pannill,  89  Va.  552;  Nor- 
folk, etc.,  R.  Co.  v.  Briggs,  (Va.  1892)  14  S.  E. 
Rep.  753;  Richmond,  etc.,  R.  Co.  v.  Dudley, 
90  Va.  304;  Shenandoah  Valley  R.  Co.  v. 
Lucado,  86  Va.  390;  Norfolk,  etc.,  R.  Co.  v. 
Lindamood,  (Va.  1892)  14  S.  E.  Rep.  694; 
Norfolk,  etc.,  R.  Co.  v.  Donnelly,  88  Va.  853. 

West  Virginia.  —  Eastburn  v.  Norfolk,  etc., 
R.  Co.,  34  W.  Va.  681;  Overby  v.  Chesapeake. 


etc.,  R.  Co.,  37  W.  Va.  524;  Davis  v.  Nuttalls- 
burg  Coal,  etc.,  Co.,  34  W.  Va.  500;  Robinson 
v.  West  Virginia,  etc.,  R.  Co.,  40  W.  Va.  583. 

Wisconsin.  —  Crouse  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  196;  Hulien  v.  Chicago,  etc.,  R. 
Co.,  107  Wis.  122. 

See  also  the  title  Contributory  Necligencf, 
vol.  7,  p.  424. 

Advisory  Rules.  —  A  rule,  even  though  ad- 
visory in  form,  which  warns  the  employee 
against  taking  risks  of  discharging  his  duty  in 
a  particular  way,  if  made  in  good  faith  and 
with  the  intention  of  being  enforced,  may  bt 
considered  in  determining  whether  the  em- 
ployee was  guilly  of  contributory  negligence 
in  discharging  his  duty  in  the  dangerous  man- 
ner specified  in  the  rule.  Ford  v.  Chicago, 
etc.,  R.  Co.,  91  Iowa  179. 

1.  Disobedience  Must  Be  Proximate  Cause  of  In- 
jury—  Alabama.  —  Richmond,  etc.,  R.  Co.  -\ 
Jones,  92  Ala.  218. 

Georgia.  —  Central  R.  Co.  v.  Mitchell,  63  Ga. 
173,  1  Am.  &  Eng.  R.  Cas.  145;  Rowland  v. 
Cannon,  35  Ga.  105. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Stevens, 
80  111.  App.  671. 

Iowa.  —  Reed  v.  Burlington,  etc.,  R.  Co.,  72 
Iowa  166,  2  Am.  St.  Rep.  243,  31  Am.  &  Eng. 
R.  Cas.  190;  Conners  v.  Burlington,  etc.,  R. 
Co.,  71  Iowa  490,  60  Am.  Rep.  814;  Horan  v. 
Chicago,  etc.,  R.  Co.,  89  Iowa  32S. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Veach, 
(Ky.  1898)  46  S.  W.  Rep.  493- 

Maine.  —  Fickettez<.  Lisbon  Falls  Fibre  Co., 
91  Me.  268;  Pollard  v.  Maine  Cent.  R.  Co.,  87 
Me.  51. 

Missouri.  —  Helfenstein  v.  Medart,  136  Mo. 
595;  Dickson  v.  Omaha,  etc.,  R.  Co.,  i24*Mo. 
140,  46  Am.  St.  Rep.  429;  Bluedorn  v.  Mis- 
souri Pac.  R.  Co.,  121  Mo.  258. 

New  York.  —  La  Croy  v.  New  York,  etc.,  R. 
Co.,  132  N.  Y.  570,  4  Silv.  App.  (N.  Y.)  123, 
reversing  57  Hun  (N.  Y.)  67,  distinguishing 
Byrnes  v.  New  York,  etc.,  R.  Co.,  113  N.  Y. 
251. 

Ohio.  —  Smith  v.  Wm.  Powell  Co..  23  Cine. 
L.  Bui.  436,  10  Ohio  Dec.  (Reprint)  799. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Sweeney, 
6  Tex.  Civ.  App.  173;  Gulf,  etc.,  R  Co.  v. 
Ryan,  69  Tex.  669;  San  Antonio,  etc.,  R.  Co. 
v.  Wallace,  76  Tex.  636,  44  Am.  &  Eng.  R. 
Cas.  564;  Bonner  v.  Moore,  3  Tex.  Civ.  App. 
416;  Texas,  etc.,  R.  Co.  v.  Wynne,  (Tex.  Civ. 
App.  1893)  22  S.  W.  Rep.  1064. 

Wisconsin.  —  Phillips  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  475,  23  Am.  &  Eng.  R.  Cas.  453. 

See  also  the  title  Contributory  Negligence, 
vol.  7,  p.  425. 
106  Volume  XX. 


Master's  Liability  for  MASTER  AND  SERVANT.    Personal  Injuries  to  Servant. 


disobedience  thereof,  the  master  cannot  set  up  the  rule  and  the  disobedience 
to  defeat  a  recovery.' 

Necessity  of  Knowledge  or  Notice.  —  But  to  this  end  it  is  necessary  that  knowledge 
of  such  disregard  should  have  been  brought  home  to  the  master  or  to  some 
one  whose  duty  it  was  to  take  action  and  who  was  authorized  to  bind  the 
principal.2 

Either  Actual  or  Constructive  Notice  to  the  master  may  be  sufficient  to  operate  as 
a  waiver  of  the  rule.3  And  knowledge  may  be  shown  as  in  other  cases  where 
it  is  necessary  to  show  notice  either  by  direct  proof  or  by  circumstances.4 
A  party  who  relies  upon  the  nonenforcement  of  a  rule  shown  to  have  existed 
must  establish  such  fact.5  A  rule  may  be  waived  by  being  disregarded  for 
such  a  length  of  time  and  in  such  a  manner  that  the  master  is  chargeable  with 
notice.6 

(b)  Knowledge  of  or  Notice  to  What  Officer  Binds  Master.  —  "  The  mere  habit  of  the 
employee  or  person  bound  by  the  rule  to  disregard  the  rule,  though  done 
with  the  knowledge  of  any  immediate  superior  less  than  the  principal,  or 
person  authorized  to  bind  the  principal,  by  acquiescence  or  failure  to  object, 
will  not  be  sufficient  to  justify  the  conclusion  that  the  rules  are  no  longer 


1.  Effect  of  Disobedience  to  Rule  Abrogated  — 

United  States.  —  Atkyn  v.  Wabash  R.  Co.,  41 
Fed.  Rep.  193;  Northern  Pac.  R.  Co.  v.  Nickels, 
4  U.  S.  App.  369;  Knickerbocker  Ice  Co.  v. 
Finn,  (C.  C.  A.)  80  Fed.  Rep.  483. 

Arkansas,  —  Little  Rock,  etc.,  R.  Co.  v. 
Leverett,  48  Ark.  333,  3  Am.  St.  Rep.  230. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v,  Flynn, 
154  111.  443.  - 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Collarn,  73 
Ind.  262,  38  Am.  Rep.  134;  Pennsylvania  Co. 
v.  Roney,  89  Ind.  455,  46  Am.  Rep.  173. 

Iowa.  —  Lowe  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  420;  Fish  v.  Illinois  Cent.  R.  Co.,  96 
Iowa  702;  Spaulding  v.  Chicago,  etc.,  R.  Co., 
98  Iowa  205;  Strong  v.  Iowa  Cent.  R.  Co.,  94 
Iowa  380;  Horan  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  328. 

Kansas.  —  Kansas  City,  etc.,  R.  Co.  v.  Kier, 
41  Kan.  661,  13  Am.  St.  Rep.  311;  Union  Pac. 
R.  Co.  v.  Springsteen,  41  Kan.  724;  Atchison, 
etc.,  R.  Co.  v.  Slattery,  57  Kan.  499. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Davis,  14  Ky.  L.  Rep.  716;  Alexander  v.  Louis- 
ville, etc.,  R.  Co.,  83  Ky.  590;  Louisville,  etc., 
R.  Co.  v.  Hiliner,  (Ky.  1900)  60  S.  W.  Rep.  2, 
(Ky.  1900)  56  S.  W.  Rep.  654. 

Massachusetts.  —  Galvin  v.  Old  Colony  R. 
Co.,  162  Mass.  533;  McNee  v.  Coburn  Trolley 
Track  Co.,  170  Mass.  283. 

Michigan,  —  Eastman  v.  Lake  Shore,  etc.,  R. 
Co.,  101  Mich.  597;  Hunn  v.  Michigan  Cent. 
R.  Co.,  78  Mich.  526;  Fluhrer  v.  Lake  Shore, 
etc.,  R.  Co.,  (Mich.  1900)  83  N.  W.  Rep.  149. 

Minnesota.  — ■  Fay  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  231. 

Mississippi.  —  While  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12. 

Missouri.  —  Rutledge  v.  Missouri  Pac.  R. 
Co.,  123  Mo.  133;  Barry  v.  Hannibal,  etc.,  R. 
Co.,  98  Mo.  63,  14  Am.  St.  Rep.  610. 

New  Yo7k.  —  Hayes  v.  Bush,  etc.,  Mfg.  Co., 
41  Hun  (N.  Y.)  407;  Warn  v.  New  York  Cent., 
etc.,  R.  Co.,  157  N.  Y.  109;  Sprong  v.  Boston, 
etc.  R.  Co.,  58  N.  Y.  61,  17  Am.  Rep.  201. 

North  Carolina.  —  Mason  v.  Richmond,  etc., 
R.  Co.,  in  N.  Car.  482,  32  Am.  St.  Rep.  814. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v. 
Reagan,  96  Tenn.  128. 


Texas.  —  Texas,  etc.,  R.  Co.  v.  Leighty, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  800;  East 
Line,  etc.,  R.  Co.  v.  Scott,  71  Tex.  703,  10  Am. 
St.  Rep.  804;  Gulf,  etc.,  R.  Co.  v.  McMahan,  6 
Tex.  Civ.  App.  601;  East  Line,  etc.,  R  Co.  v. 
Scott,  72  Tex.  70,  38  Am.  &  Eng.  R.  Cas.  16. 

Utah.  —  Wright  v.  Southern  Pac.  Co.,  14 
Utah  3»3;  Konold  v.  Rio  Grande  Western  R. 
Co.,  21  Utah  379. 

A  Printed  Rule  Not  Requiring  Lookouts  on  Cer- 
tain Trains  does  not  bind  an  employee  where 
the  rule  and  practice  is  to  maintain  lookouts 
on  such  trains.  Galveston,  etc.,  R.  Co.  v.  Col- 
lins, (Tex.  Civ.  App.  1900)  57  S.  W.  Rep. 
884. 

Sufficiency  of  Evidence  of  Abrogation.  —  Konold 
v.  Rio  Grande  Western  R.  Co.,  21  Utah  379. 

2.  Necessity  of  Knowledge  or  Notice.  —  Gleason 
v.  Detroit,  etc.,  R.  Co.,  (C.  C.  A.)  73  Fed.  Rep. 
647;  Alabama  G.  S.  R.  Co.  v.  Roach,  110  Ala. 
266;  Sloan  v.  Georgia  Pac.  R.  Co.,  86  Ga.  15; 
Central  R.,  etc.,  Co.  v.  Kitchens,  83  Ga.  83; 
O'Neill  v.  Keokuk,  etc.,  R.  Co.,  45  Iowa  546; 
Benage  v.  Lake  Shore,  etc.,  R.  Co.,  102  Mich. 
79;  Loranger  v.  Lake  Shore,  etc.,  R.  Co.,  104 
Mich.  80.  See  also  Gordy  v.  New  York,  etc., 
R.  Co.,  75  Md.  297,  32  Am.  St.  Rep.  391;  Deeds 
v.  Chicago,  etc.,  R.  Co..  74  Iowa  154. 

3.  Actual  or  Constructive  Notice  Sufficient. — 
Alabama  G.  S.  R.  Co.  v.  Roach,  110  Ala.  266; 
Loranger  v.  Lake  Shore,  etc.,  R.  Co.,  104 
Mich.  80. 

4.  Knowledge  Shown  by  Direct  Proof  or  Circum- 
stances.—  Alabama  G.  S.  R.  Co.  v.  Roach,  no 
Ala.  266;  Eastman  v.  Lake  Shore,  etc.,  R. 
Co.,  101  Mich.  597;  White  v.  Louisville,  etc., 
R.  Co.,  72  Miss.  12. 

5.  Injured  Party  Must  Show  Nonenforcement.  — 
Galveston,  etc.,  R.  Co.  v.  Gormley,  91  Tex. 
393,  overruling  Galveston,  etc.,  R.  Co.  v.  Bur- 
nett, (Tex.  Civ.  App.  1897)42  S.  W.  Rep.  314. 

6.  Disregard  for  Length  of  Time  Charges  Master 
with  Notice.  —  Fish  v.  Illinois  Cent.  R.  Co., 
96  Iowa  702;  Lowe  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  420;  Alexander  v.  Louisville,  etc.,  R.  Co., 
83  Ky.  590;  Rutledge  v.  Missouri  Pac.  R. 
Co.,  123  Mo.  133;  Texas,  etc.,  R.  Co.  v. 
Leighty,  (Tex.  Civ.  App.  1891;)  32  S.  W.  Rep. 
800. 
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binding,"  and  to  absolve  the  servant  from  the  imputation  of  contributory 
negligence.1  This  is  so  even  where  the  servant  is  acting  in  obedience  to  the 
orders  of  such  immediate  superior.2  In  applying  this  rule  the  decisions  are 
not  harmonious  as  to  what  officers  or  superiors  the  master  may  be  bound  by. 
The  decisions  are  set.  out  in  the  notes  illustrative  of  the  doctrine.3 

g.  Failure  to  Adopt  and  Enforce  Rules  Must  Be  Proximate 
Cause  of  Injury.  —  An  employee  who  bases  his  right  of  recovery  for  per- 
sonal injuries  on  the  ground  that  the  master  has  failed  to  adopt  and  enforce 
rules  in  regard  to  work  must  show  the  causal  connection  between  the  accident 
and  the  master's  failure  to  make  and  enforce  rules.  The  master's  negligence 
in  this  regard  must  be  the  proximate  cause  of  injury.4 

h.  Evidence  in  Actions  for  Injuries  — (i)  Necessity,  Existence,  and 
Sufficiency  of  Rules.  —  On  an  issue  as  to  the  master's  negligence  in  failing 
to  adopt  and  promulgate  certain  rules,  evidence  that  two  or  three  other  com- 
panies carrying  on  a  similar  business  have  adopted  such  rules  is  inadmissible; 
it  should  be  proved  that  the  custom  to  adopt  such  rules  is  a  general  one.5 
Parol  evidence  to  establish  the  existence  of  a  rule  is  competent,  if  no  better 
proof  thereof  can  be  given.6  But  it  has  been  held  that  a  mere  supposition  or 
general  understanding  of  the  employees  is  not  competent  evidence  of  the 
existence  of  a  rule.7  Where  the  evidence  does  not  show  a  violation  of  the 
rule  by  the  servant,  it  is  not  proper  to  admit  the  rule  itself  in  evidence.**  On 

performs  his  work  in  switching  cars  in  viola- 
tion of  the  rules  for  a  long  time,  and  he  is  in- 
jured, the  rule  is  waived  as  to  him.  Kansas 
City,  etc.,  R.  Co.  v.  Kier,  41  Kan.  661,  13  Am. 
St.  Rep.  311. 

Orders  Inconsistent  with  Rules  by  Persons 
Authorized  to  Bind  Principal  —  It  has  been  held 
that  the  orders  of  a  proper  superior  which 
have  been  customarily  obeyed,  but  which  are 
inconsistent  with  the  general  printed  rules 
furnished  to  a  locomotive  engineer  for  his  gov- 
ernment, may  be  obeyed  without  constituting 
conlributory  negligence.  Pennsylvania  Co.  v. 
Roney,  89  Ind.  453,  46  Am.  Rep.  173.  Compare 
VVescott  v.  New  York,  etc.,  R.  Co.,  153  Mass. 
460. 

4.  Failure  to  Adopt  Must  Be  Proximate  Cause. 

—  Peasleez.  Filchburg  R.  Co.,  152  Mass.  155; 
Rutledge  v.  Missouri  Pac.  R.  Co.,  no  Mo.  312, 
123  Mo.  121;  De  Young  v.  Irving,  5  N.  Y.  App. 
Div.  499;  Corcoran  v.  Delaware,  etc.,  R.  Co., 
(Buffalo  Super.  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
994;  Berrigan  v.  New  York,  etc.,  R.  Co.,  131 
N.  Y.  582;  Simpson  v.  Central  Vermont  R.  Co., 
5  N.  Y.  App.  Div.  614;  Gibson  v.  Oregon 
Short  Line  R.  Co.,  23  Oregon  493;  New  York, 
etc.,  R.  Co.  v.  Lyons,  119  Pa.  St.  324;  Kennelty 
v.  Baltimore,  etc.,  R.  Co.,  166  Pa.  St.  60. 

And  if  it  is  nol  shown  that  any  rule  for  the 
protection  of  employees  would  have  protected 
the  employee  injured,  the  absence  of  such 
rules  is  immaterial.  Texas,  etc.,  R.  Co.  v. 
Cumpston,  4  Tex.  Civ.  App.  25. 

5.  Adoption  of  Rules  by  Other  Companies.  —  St. 
Louis,  etc.,  R.  Co.  v.  Nelson,  20  Tex.  Civ. 
App.  536. 

6.  Parol  Evidence.  —  Sobieski  v.  St.  Paul,  etc., 
R.  Co.,  41  Minn.  169. 

7.  General    Understanding    of   Employees.  — 

James  v.  Northern  Pac.  R.  Co.,  46  Minn. 
168. 

8.  Where  Evidence  Does  Not  Show  Violation  of 

Rules.  —  Lake  Erie,  etc.,  R.  Co.  -j.  Mugg,  132 
Ind.  16S;  George  v.  Keokuk,  etc.,  R.  Co.,  53 
Iowa  503. 
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1.  Knowledge  of  What  Officer  Binds  Master.  — 

Atchison,  etc.,  R.  Co.  v.  Reesinan,  (C.  C.  A.) 
60  Fed.  Rep.  371;  Richmond,  etc.,  R.  Co.  v. 
Finley,  (C.  C.  A  )  63  Fed.  Rep.  228;  Alabama 
G.  S.  R.  Co.  v.  Roach,  no  Ala.  266;  Port 
Royal,  etc.,  R.  Co.  v.  Davis,  95  Ga.  293;  Rich- 
mond, etc.,  R.  Co.  v.  Rush,  71  Miss.  987. 

2.  Richmond,  etc.,  R.  Co.  v.  Finley,  (C.  C. 
A  )  63  Fed.  Rep.  228;  Port  Royal,  etc.,  R.  Co. 
v.  Davis,  95  Ga.  293;  Richmond,  etc.,  R.  Co. 
v.  Rush,  71  Miss.  987. 

3.  Conductors.  —  It  has  been  held  that  mere 
knowledge  by  a  conductor  that  a  brakeman  is 
violating  the  rule  requiring  him  to  be  on  top 
of  the  cars  while  giving  signals  does  not 
operate  as  an  abrogation  of  the  rule  and  ren- 
der the  company  liable  for  injuries  sustained 
while  so  violating  the  rule.  Atchison,  etc.,  R. 
Co.  v.  Reesman,  (C.  C.  A.)  60  Fed.  Rep.  371. 
Whether  or  not  a  rule  is  abrogated  by  orders 
of  a  conductor  to  a  trainman  in  contradiction 
of  express  rules,  does  not  seem  to  be  well 
settled.  There  are  rulings  both  ways  on  this 
quesiion.  That  the  effect  is  to  abrogate  the 
rule,  see  Mason  v.  Richmond,  etc.,  R.  Co.,  111 
N.  Car.  482,  32  Am.  St.  Rep.  814;  Hurlbut  v. 
Wabash  R.  Co.,  130  Mo.  657;  Rome,  etc.,  R. 
Co.  v.  Chasteen,  88  Ala.  591.  As  supporting 
the  contrary  view,  see  Richmond,  etc.,  R.  Co. 
v.  Finley,  (C.  C.  A.)  63  Fed.  Rep.  228;  Rich- 
mond,  etc.,  R.  Co.  v.  Rush,  71  Miss.  987;  Port 
Royal,  etc..  R.  Co.  v.  Davis,  95  Ga.  292. 

Master  Mechanics.  —  Notice  to  the  master 
mechanic  of  a  railroad  company,  whose  duty 
it  is  to  employ  and  discharge  engineers  and 
firemen,  of  their  practice  in  violating  its  rules, 
is  notice  to  the  company.  Ohio,  etc.,  R.  Co. 
v.  Collarn,  73  Ind.  262,  38  Am.  Rep.  134. 

Division  Superintendents. —  Knowledge  of  a 
division  superintendent  of  the  utter  disregard 
of  a  rule  against  coupling  cars  while  in  motion 
is  notice  to  the  company.  Galveston,  etc.,  R. 
Co.  v.  Slinkard,  17  Tex.  Civ.  App.  585.  So  it 
has  been  held  thai  where  a  brakeman,  with 
the  knowledge  of  a  division  superintendent, 
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an  issue  as  to  the  sufficiency  of  rules,  where  there  was  testimony  that  such 
rules  were  the  best  that  could  be  made  for  such  exigencies,  it  was  held  proper 
to  permit  the  witness  to  be  asked  if  the  rules  had  not  been  changed  since  the 
accident.1 

(2)  Servant's  Knowledge  of  Rules.  — To  establish  contributory  negligence 
in  violating  the  rules  at  the  time  of  the  injury  complained  of,  such  rules  are 
admissible  in  evidence  if  known  to  the  employee.3  But  where  there  is  no 
evidence  to  show  knowledge  of  the  rules  on  the  part  of  the  employee,  they 
are  not  admissible,3  and  the  fact  that  a  fellow  servant  had  knowledge  of  such 
rules  cannot  make  them  admissible.4  To  show  knowledge  of  the  rules  on  the 
part  of  the  servant,  their  long-continued  existence  may  be  shown.5 

(3)  Waiver  of  Obedience  to  Rules.  —  Evidence  of  the  habitual  violation  and 
disregard  of  rules,  with  the  knowledge  of  the  master  or  vice-principal,  is  com- 
petent to  show  the  waiver  of  the  observance  of  such  rules.6  Knowledge  on 
the  part  of  the  master  of  such  habitual  violation  need  not  be  shown  by  direct 
evidence  that  the  officers  saw  it  practiced,  but  notice  may  be  inferred  from 
circumstances,  as  from  its  notoriety,  long  standing,  and  that  it  was  known  to 
the  company's  employees.7 

(4)  Presumptions.  —  The  mere  fact  that  there  has  been  an  accident  raises 
no  presumption  that  the  master  has  not  discharged  his  duty  as  regards  the 
methods  by  which  his  work  is  performed.8 

3.  Assumption  of  Risks  by  Servant  —  a.  Risks  Ordinarily  Incident  to 
SERVICE.  —  Where  a  person  voluntarily  enters  into  a  contract  of  hiring  he 
assumes  all  the  risks  and  hazards  ordinarily  and  usually  incident  to  such 


1.  Change  of  Rules  Since  Accident.  —  Quinn  v. 
New  York,  etc.,  R.  Co.,  56  Conn.  44,  7  Am.  St. 
Rep.  2S4. 

2.  Contributory  Negligence— Violation  of  Rules. 

—  Shorter  v.  Southern  R.  Co.,  121  Ala.  158; 
Ford  v.  Chicago,  etc.,  R.  Co.,  91  Iowa  ]7cj. 

3.  Want  of  Knowledge  on  Part  of  Employee.  — 
Georgia  Pac.  R.  Co.  v.  Davis,  92  Ala.  300; 
Grant  v.  Varney,  21  Colo.  329;  Indiana,  etc., 
R.  Co.  v.  Bundy,  152  Ind.  590;  Louisville,  etc., 
R.  Co.  v.  Berkey,  136  Ind.  £81;  McDermott  v. 
Iowa  Falls,  etc.,  R.  Co.,  85  Iowa  180;  Atchi- 
son, etc.,  R.  Co.  v.  Plunkett,  25  Kan.  188. 

4.  Knowledge  of  Fellow  Servant." —  Louisville, 
etc.,  R.  Co.  v.  Berkey,  136  Ind.  181. 

5.  Continued  Existence  of  Rule." —  Alcorn  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  81,  53  Am.  & 
Eng  R.  Cas.  87. 

Contract  Releasing  the  Employer  for  Injuries 
Received  in  Doing  Certain  Acts.  —  A  written  con- 
tract between  the  company  and  an  employee 
by  which  the  employee  agrees  to  hold  the 
company  harmless  for  injuries  he  may  receive 
in  doing  cettain  acts  which  he  is  advised  are 
dangerous  and  strictly  forbidden,  is  admissible 
for  the  purpose  of  showing  the  existence  of 
the  rule  on  the  subject  and  notice  of  it  to  the 
employee,  and  also  notice  to  the  employee  of 
such  danger.  Sedgwick  v.  Illinois  Cent.  R. 
Co.,  73  Iowa  158. 

Evidence  to  Show  Ignorance  of  Rules.  —  The 
employee  may  testify  that  no  copy  of  the  rules 
was  given  him,  and  that  he  was  not  familiar 
with  them,  in  contradiction  of  his  written  ap- 
plication for  employment,  which  was  placed  in 
evidence  by  the  master.  Missouri,  etc  ,  R.  Co. 
v.  Hauer,  (Tex.  Civ.  App.  1897)43  S.  W.  Rep. 
1078. 

6.  Waiver  of  Rule  —  Habitual  Violation.  — 
Lake  Erie,  etc.,  R.  Co.  v.  Craig.  (C.  C.  A.)  80 
Fed.  Rep.  488;  Louisville,  etc.,  R.  Co.  v.  Rich- 


ardson, 100  Ala.  232;  Louisville,  etc.,  R.  Co. 
v.  Bowcock,  (Ky.  1899)  51  S.  W.  Rep.  510; 
White  v.  Louisville,  etc.,  R.  Co.,  72  Miss  12; 
Francis  v.  Kansas  City,  etc.,  R.  Co.,  127  Mo. 
658;  Barry  z>.  Hannibal,  etc.,  R.  Co.,  98  Mo. 
62,  14  Am  St.  Rep.  610;  Wiight  v.  Southern 
Pac.  R.  Co.,  14  Utah  383. 

7.  Knowledge  of  Violation,  How  Shown. —  Barry 
v.  Hannibal,  etc.,  R.  Co.,  98  Mo.  62,  14  Am, 
Si .  Rep.  610. 

8.  Presumption  that  Master  Has  Discharged  His 
Duty — Georgia.  —  Florida  Cent.,  etc.,  R.  Co. 
v.  Burney,  98  Ga.  1;  Western,  etc.,  R.  Co.  v. 
Vandiver,  85  Ga.  470;  East  Tennessee,  etc.,  R. 
Co.  v.  Maloy,  77  Ga.  237. 

Idaho.  —  Minty  v.  Union  Pac.  R.  Co  ,  2 
Idaho  437. 

Illinois.  —  Mobile,  etc.,  R.  Co.  v.  Godftey, 
155  111.  78;  Joliet  Steel  Co.  v.  Shields,  146  111. 
603. 

Kentuckv.  —  Johnston  v.  East  Tennessee, 
etc.,  R.  Co.,  (Ky.  1895)  30  S.  W.  Rep.  415. 

Missouii.  —  Smith  v.  Missouri  Pac.  R.  Co., 
113  Mo.  70. 

Pennsylvania .  —  Pizzirussi  v.  Dyer,  7  Montg. 
Co.  ReD.  (Pa.)  195;  Ash  v.  Verlenden,  154  Pa. 
St.  246,  32  W.  N.  C.  (Pa.)  198;  Cole  v.  North- 
ern Cent.  R.  Co.,  12  Pa.  Co.  Cl.  573;  Allegheny 
Heating  Co.  v.  Rohan,  118  Pa.  St.  223;  Phila- 
delphia, etc.,  R.  Co.  v.  Hughes,  119  Pa.  St. 
301. 

West  Virginia.  —  Stewart  v.  Ohio  River  R. 
Co.,  40  W.  Va.  188. 

Time  to  Remedy  Defects.  —  In  an  action 
against  a  railroad  company  for  negligent  in- 
jury to  an  employee  from  a  defect  in  a  road- 
way which  has  jusi  come  under  its  control  from 
another  company,  there  can  be  no  presamp 
lion  that  the  defendant  had  sufficient  time  to 
remedy  the  defect.  Batterson  v.  Chicago,  etc., 
R.  Co.,  49  Mich.  184. 
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employment,  and  will  be  presumed  to 
risks  and  hazards.1    This  rule  depends 

1.  Kisks  Ordinarily  Incident  to  Service  —  United 
States.  —  Henry  v.  Bond,  34  Fed.  Rep.  101; 
Melville  v.  Missouri  River,  etc.,  R.  Co.,  48 
Fed.  Rep.  820;  Union  Pac.  R.  Co.  v.  O'Brien, 
(C.  C.  A.)  49  Fed.  Rep.  538;  The  Serapis,  (C. 
C.  A.)  51  Fed.  Rep.  91;  Dixon  v.  Western 
Union  Tel.  Co.,  6S  Fed.  Rep.  630;  71  Fed. 
Rep.  143;  Narramore  v.  Cleveland,  etc.,  R. 
Co.,  37  C.  C.  A.  499,  96  Fed.  Rep.  298. 

Alabama.  —  Perry  v.  Marsh,  25  Ala.  659; 
Smoot  v.  Mobile,  etc.,  R.  Co.,  67  Ala.  13;  Ala- 
bama Mineral  R.  Co.  v.  Marcus,  115  Ala.  389. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  7-. 
Townsend,  4.1  Ark.  382,  21  Am.  &  Eng.  R.  Cas. 
619;  Fordyce  v.  Lovvman,  57  Ark.  160;  St. 
Louis,  etc.,  R.  Co.  v.  Jagerman,  59  Ark.  98. 

California.  —  Beeson  v.  Green  Mountain 
Gold  Min.  Co.,  57  Cal.  20:  Kauffman  v. 
Maier,  94  Cal.  269;  Smith  v.  Occidental,  etc., 
Steamship  Co.,  99  Cal.  462. 

Colorado.  — Atchison,  etc.,  R.  Co.  v.  Farrow, 
6  Colo.  498. 

Dakota. — Songstad  v.  Burlington,  etc.,  R. 
Co.,  5  Dak.  517,  38  Am.  &  Eng.  R.  Cas.  211. 

Delaware.  —  Huber  v.  Jackson,  etc.,  Co.,  1 
Marv.  (Del.)  374. 

Florida.  — Jacksonville,  etc.,  R.  Co.  v.  Neff, 
28  Fla.  373. 

Georgia. —  East  Tennessee,  etc.,  R.  Co.  v. 
Reynolds,  93  Ga.  570;  Worlds  v.  Georgia  R. 
Co.,  99  Ga.  283;  Plunkett  v.  Central  of  Georgia 
R.  Co.,  105  Ga.  203;  Noble  v.  Jones,  103  Ga. 
584;  Daniel  v.  Forsyth,  106  Ga.  568;  Bolton  v. 
Georgia  Pac.  R.  Co.,  83  Ga.  659;  Sims  v.  East, 
etc.,  R.  Co.,  84  Ga.  152,  20  Am.  St.  Rep.  352; 
Lee  v.  Central  R.,  etc.,  Co.,  86  Ga.  231. 

Illinois.  —  Richardson  v.  Cooper,  88  111.  270; 
Clark  v.  Chicago,  etc.,  R.  Co.,  92  111.  43; 
Decatur  Cereal  Mill  Co.  v.  Gogerty,  180  111. 
197;  Lake  Shore,  etc.,  R.  Co.  v.  Roy,  5  111. 
App.  82;  Peoria,  etc.,  R.  Co.  v.  Hardwick,  53 
111.  App.  161;  Lebkeucher  v.  Bolansen,  69  111. 
App.  297;  Richardson  v.  Anglo-American  Pro- 
vision Co.,  72  111.  App.  77 ;  Pullman  Palace  Car 
Co.  v.  Connell,  74  111  App.  447;  Muddy  Valley 
Min.,  etc.,  Co.  v.  Parrish,  74  111.  App.  559; 
Chicago,  etc.,  R.  Co.  v.  Maloney,  77  111.  App. 
191;  Colson  v.  Craver,  80  111.  App.  99. 

Indiana. — Umback  v.  Lake  Shore,  etc.,  R. 
Co.,  83  Ind.  191;  Boyce  v.  Fitzpatrick,  80  Ind. 
526;  Baltimore,  etc.,  R.  Co.  v.  Rowan,  104 
Ind.  88;  Pittsburgh,  etc.,  R.  Co.  v.  Adams, 
105  Ind.  151;  Bradbury  v.  Goodwin,  10S  Ind. 
286;  Pennsylvania  Co.  v.  Whitcomb,  in  Ind. 
212;  Louisville,  etc.,  R.  Co.  v.  Sandford,  117 
Ind.  265;  Rogers  v.  Leyden,  127  Ind.  50:  Brazil 
Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327; 
Myers  v.  W.  C.  De  Pauw  Co.,  13S  Ind.  590;  Cin- 
cinnati, etc.,  R.  Co.  v.  Lang,  118  Ind.  579; 
Becker  v.  Baumgartner,  5  Ind.  App.  576; 
Lebanon  v.  McCoy,  (Ind.  App.  1894)  36  N.  E. 
Rep.  547;  Evansville,  etc.,  R.  Co.  v.  Barnes, 
137  Ind.  306;  Salem-Bedford  Stone  Co.  v. 
Hobbs,  144  Ind.  146;  Linton  Coal,  etc.,  Co.  v. 
Persons,  15  Ind.  App.  69;  Louisville,  etc.,  R. 
Co.  v.  Quinn,  14  Ind.  App.  554;  Stuart  v.  New 
Albany  Mfg.  Co.,  15  Ind.  App.  184;  Thomp- 
son v.  Citizens'  St.  R.  Co.,  152  Ind.  461;  Louis- 
ville, etc.,  R.  Co.  v.  Beiry,  2  Ind.  App.  427. 


have  contracted  with  reference  to  such 
upon  the  principle  that  one  of  sufficient 

Iowa.  — -Stroble  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  555,  59  Am.  Rep.  456;  Knapp  v.  Sioux 
City,  etc,  R.  Co.,  71  Iowa  41;  Meloy  v.  Chi- 
cago, etc.,  R.  Co.,  77  Iowa  743;  Kerr  v.  Keo- 
kuk Waterworks  Co.,  95  Iowa  509. 

Kansas.  —  Southern  Kansas  R.  Co.  v.  Moore, 
49  Kan.  616. 

Kentucky.  —  Kelly  v.  Barber  Asphalt  Co., 

93  Ky.  363;  Greer  v.  Louisville,  etc.,  R.  Co., 

94  Ky.  169,  42  Am.  St.  Rep.  345;  Ashland 
Coal,  etc.,  R.  Co.  v.  Wallace,  101  Ky.  626; 
Louisville,  etc.,  R.  Co.  v.  Bowcock,  (Ky.  1S99) 
51  S.  W.  Rep.  580;  Lillatd  v.  Mary  Houston 
Transfer  Co.,  4  Ky.  L.  Rep.  254;  De  Lozier  v. 
Kentucky  Lumber  Co.,  13  Ky.  L.  Rep.  818,  18 
S.  W.  Rep.  451;  Louisville,  eic,  R.  Co.  v. 
Cavens,  9  Bush  (Ky.)  565. 

lotiisiana.  —  Carey  v.  Sellers,  41  La.  Ann. 
500. 

Maine.  —  Rhoades  v.  Varney,  91  Me.  222. 

ATaryland.  — State  v.  Malster,  57  Md.  287. 

Massachusetts.  —  Flynn  v.  Campbell,  160 
Mass.  128;  Dacey  v.  New  York,  etc.,  R.  Co., 
168  Mass.  479;  Ryan  v.  New  York,  etc.,  R. 
Co.,  169  Mass.  267;  Beique  v.  Hosmer,  169 
Mass.  541;  Williams  v.  Churchill,  137  Mass. 
243,  50  Am.  Rep.  304. 

Michigan.  —  Quincy  Min.  Co.  v.  Kitts,  42 
Mich.  34;  Svvoboda  v.  Ward,  40  Mich.  420; 
Richards  r<.  Rough,  53  Mich.  212;  Gardner  v. 
Michigan  Cent.  R.  Co.,  58  Mich.  584;  Hewitt 
v.  Flint,  etc.,  R.  Co.,  67  Mich.  61;  Whalen  v. 
Michigan  Cent.  R.  Co.,  114  Mich.  512. 

Minnesota.  —  Fraker  v.  St.  Paul,  etc.,  R. 
Co.,  32  Minn.  54,  15  Am.  &  Eng.  R.  Cas.  256; 
Hungerford  v.  Chicago,  etc.,  R.  Co.,  41  Minn. 
444,  41  Am.  &  Eng.  R.  Cas.  269;  Rosenbaum 
v.  St.  Paul  R.  Co.,  38  Minn.  173,  8  Am.  St. 
Rep.  653;  Sliney  v.  Duluth,  etc.,  R.  Co.,  46 
Minn.  384;  Bengtson  v.  Chicago,  etc.,  R.  Co., 
47  Minn.  486;  Bcrgquist  v.  Chandler  lion  C  o., 
49  Minn.  511 ;  Lawson  v.  Truesdale,  60  Minn. 
410;  Smith  v.  Tromanhauser,  63  Minn.  '98; 
Soutar  v.  Minneapolis  International  Electric 
Co.,  68  Minn.  18;  Reiter  v.  Winona,  etc.,  R. 
Co.,  72  Minn.  225;  Broderick  v.  St.  Paul  City 
R.  Co.,  74  Minn.  163. 

Missouri.  —  Steffen  v.  Mayer,  96  Mo.  420; 
Francis  v.  Kansas  City,  etc.,  R.  Co.,  no  Mo. 
387;  Williams  v.  St.  Louis,  etc.,  R.  Co.,  119 
Mo.  316;  Winkler  v.  St.  Louis  Basket,  etc., 
Co.,  137  Mo.  394;  Bradley  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  293;  Herriman  v.  Chicago,  etc., 
R,  Co.,  27  Mo.  App.  435;  Worheide  v.  Mis- 
souri Car,  etc.,  Co..  32  Mo.  App.  367;  Halli- 
burton v.  Wabash  R.  Co.,  58  Mo.  App.  27; 
Jackson  v.  Missouti  Pac.  R.  Co.,  104  Mo.  448. 

Montana.  —  Kelley  v.  Cable  Co.,  7  Mont.  70. 

ATebraska.  —  Dehning  v.  Detroit  Bridge,  etc., 
Works,  46  Neb.  556;  Dailev  v.  Burlington,  etc., 
R.  Co.,  58  Neb.  396. 

New  Hampshire.  —  Nourie  v.  Theobald,  6S 
N.  H.  564. 

.Yew  ferscr. — Western  Union  Tel.  Co.  z-. 
McMullen,  58  N.  J.  L.  155;  Essex  County 
Eleclric  Co.  v.  Kelly,  57  N.  J.  L.  100;  Johnson 
v.  Devoe  Snuff  Co.,  62  N.  J.  L.  417. 

New  York.  —  Dana  v.  New  York  Cent.,  etc., 
R.  Co.,  92  N.  Y.  639;  McGovein  v.  Central 
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age  and  experience  entering  upon  an  employment  is  chargeable  with  knowl- 
edge of  the  ordinary  conditions  under  which  the  employment  is  conducted, 
and  with  the  exercise  of  reasonable  caution  to  avoid  dangers  which  arise  out 
of  those  conditions.  A  number  of  illustrations  are  referred  to  in  the  note 
below.1 

Vermont  R.  Co.,  123  N.  Y.  2S0;  Berrigan  v. 
New  York,  elc,  R.  Co.,  131  N.  Y.  582;  David- 
son v,  Cornell,  132  N.  Y.  228;  Donnelly  v. 
Brown,  43  Hun  (N.  Y.)  470;  McCampbell  v. 
CunarJ  Steamship  Co.,  69  Hun  (N.  Y.)  131; 
Mulligan  v.  Crimmins,  75  Hun  (N.  Y.)  578; 
Leary  v.  Lehigh  Valley  R.  Co.,  76  Hun  (N.  Y.) 
575;  France  v.  Rome,  etc.,  R.  Co.,  88  Hun  (N. 
Y.)  318;  Hoskins  v.  Stevvatt,  57  Hun  (N.  Y.) 
380;  Daly  v.  Alexander  Smith,  etc.,  Carpet 
Co.,  69  Hun  (N.  Y.)  77;  Kelley  v.  Forty-second 
St.,  etc.,  R.  Co.,  58  Hun  (N.  Y.)  93;  Perschke 
v.  Hencken,  (Supm.  Ct.  Tr.  T.)  44  N.  Y.  Supp. 
265:  Brown  v.  New  York  Cent.,  etc.,  R.  Co., 
42  N.  Y.  App.  Div.  548;  McCarthy  v.  Wash- 
burn, 42  N.  Y.  App.  Div.  252:  Donnelly  v.  New 
York,  etc.,  R.  Co.,  3  N.  Y.  App.  Div.  408; 
De  Young  v.  Irving,  5  N.  Y.  App.  Div.  499; 
Garety  v.  King,  27  N.  Y.  App.  Div.  114;  Monzi 
v.  Friedline,  33  N.  Y.  App.  Div.  217;  Dorney 
v.  O'Neill,  34  N.  Y.  App.  Div.  497;  Carlson  v. 
Monitor  Iron  Works,  38  N.  Y.  App.  Div.  38; 
Slaterly  v.  New  York,  etc.,  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  21  N.  Y.  St.  Rep.  552;  Burke  v. 
Thomson  Meter  Co.,  (Brooklyn  City  Ct.  Gen. 
T.)  45  N.  Y.  St.  Rep.  272,  Kelly  v.  Con- 
sumers' Gas  Co.,  17  N.  Y.  Wkly.  Dig.  408; 
Moore  v.  Birdsall  Co.,  22  N.  Y.  Wkly.  Dig. 
528;  Van  Tassell  ■".  New  York,  etc.,  R.  Co., 
(C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  299;  Butter- 
wonh  v.  Clarkson,  (N.  Y.  Super.  Ct.  Gen.  T.) 
3  Misc,  (N.  Y.)  338;  McFadden  v.  Campbell, 
(C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  158;  Cruty  v. 
Erie  R.  Co.,  3  Thomp.  &  C.  (N.  Y.)  244. 

Ohio.- — Lake  Shore,  etc.,  R.  Co.  v.  Knittal, 
33  Ohio'  St.  468;  Smith  v.  Wm.  Powell  Co.,  23 
Cine.  L.  Bui.  436,  10  Ohio  Dec.  (Reprint)  799. 

Oregon. — Wild  v.  Oregon  Short  Line,  etc., 
R.  Co.,  21  Oregon  159;  Conlon  v.  Oregon 
Short  Line  R.  Co.,  23  Oregon  499,  53  Am.  & 
Eng.  R.  Cas.  356. 

Pennsylvania.  —  Diehl  v.  Lehigh  Iron  Co., 
140  Pa.  St.  487;  Mensch  v.  Pennsylvania  R. 
Co.,  150  Pa.  St.  598,  53  Am.  &  Eng.  R.  Cas. 
198;  Bradbury  v.  Kingston  Coal  Co.,  157  Pa. 
St.  231;  Moore  v.  Pennsylvania  R.  Co.,  167  Pa. 
St.  495;  Golwitzer  v.  Railroad  Co.,  1  Mona. 
(Pa.)  72;  Carroll  v.  Pennsylvania  Coal  Co.,  22 
W.  N.  C.  (Pa.)  439;  Hawk  v.  Pennsylvania  R. 
Co.,  (Pa.  1887)  11  All.  Rep.  459,  31  Am.  &  Eng. 
R.  Cas.  268;  Zurn  v.  Tellow,  134  Pa.  St.  213.  , 

Rhode  Island.  —  McGrath  v.  New  York,  etc., 
R.  Co.,  15  R.  I.  95;  Brodeur  v.  Valley  Falls 
Co.,  16  R.  I.  448. 

South  Carolina.  —  Walling  v.  Congaree 
Constr.  Co.,  41  S.  Car.  388;  Hooper  v.  Colum- 
bia, etc.,  R.  Co.,  21  S.  Car.  541,  53  Am.  Rep. 
691. 

South  Dakota.  —  McKeever  v.  Homestake 
Min.  Co.,  10  S.  Dak.  599. 

Tennessee. — Erwin  v.  Davenport,  9  Heisk. 
(Tenn.)  44:  Nashville,  etc.,  R.  Co.  v.  Elliott, 
1  Coldw.  (Tenn.)  611,  78  Am.  Dec.  506;  Nash- 
ville, etc  ,  R.  Co.  v.  Wheeler,  (Tenn.  1882)  4 
Am.  &  Eng.  R.  Cas.  633;  Coal  Creek  Min. 
Co.  v.  Davis,  90  Tenn.  711. 


Texas.  —  Texas,  etc.,  R.  Co.  v.  Vallie,  60 
Tex.  481;  Southern  Pac.  R.  Co.  v.  Aylward,  79 
Tex.  675;  Galveston,  etc.,  R.  Co.  v.  Arispe,  81 
Tex.  517,  48  Am.  &  Eng.  R.  Cas.  350;  Gulf, 
etc.,  R.  Co.  v.  Kizziah,  86  Tex.  81;  Galveston, 
etc.,  R.  Co.  v.  Edmunds,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  633;  Texas  Mexican  R.  Co.  v. 
King,  14  Tex.  Civ.  App.  290;  Jones  v.  Shaw, 
16  Tex.  Civ.  App.  290;  Missouri,  etc.,  R.  Co. 
v.  St.  Clair,  21  Tex.  Civ.  App.  345. 

Vermont.  —  Carbine  v.  Bennington,  etc.,  R. 
Co.,  61  Vt.  348,  38  Am.  &  Eng.  R.  Cas.  45. 

Virginia.  —  Moon  v.  Richmond,  etc.,  R.  Co., 
78  Va.  745,  49  Am.  Rep.  401,  17  Am.  &  Eng. 
R.  Cas.  531;  Southwest  Imp.  Co.  v.  Andrew, 
86  Va.  270;  Ayers  v.  Richmond,  etc.,  R.  Co., 
84  Va.  679;  Bertha  Zinc  Co.  v.  Martin,  93  Va. 
791;  Moore  Lime  Co.  v.  Richardson,  95  Va. 
326. 

Washington.  —  Bullivant  v.  Spokane,  14 
Wash.  577. 

West  Virginia.  —  Stewart  v.  Ohio  River  R. 
Co.,  40  W.  Va.  188. 

Wisconsin.  —  Strahlendorf  v.  Rosenthal,  30 
Wis.  674;  Dorsey  v.  Phillips,  etc.,  Constr.  Co., 
42  Wis.  583;  Dougherty  v.  West  Superior  lion, 
etc.,  Co.,  88  Wis.  343;  Dugal  v.  Chippewa 
Falls,  101  Wis.  533;  Olson  v.  Doherty  Lumber 
Co.,  102  Wis.  264. 

For  Many  Additional  Cases,  see  the  titles  Con- 
tributory Negligence,  vol.  7,  pp.  413,  414; 
Coupling  Cars  (Injuries  by),  vol.  7,  p.  1057. 

1.  Operation  of  Trains  —  Sudden  Jerks  and 
Movements.  — Central  R.,  etc.,  Co.  v.  Sims.  80 
Ga.  749;  Plainer  v.  Richmond,  etc.,  R.  Co., 
80  Ga.  434;  Leary  v.  Boston,  etc.,  R.  Co.,  139 
Mass.  580,  52  Am.  Rep,  733;  caused  by  sud- 
den taking  up  of  slack,  Davis  v.  Baltimore, 
etc.,  R.  Co.,  152  Pa.  St.  314;  by  defects  in  ap- 
pliances for  controlling  movement  of  train, 
Highland  Ave.,  etc.,  R.  Co.  v.  Miller,  120  Ala. 
535;  or  by  the  train  entering  a  switch.  Rut- 
ledge  v.  Missouri  Pac.  R.  Co.,  110  Mo.  312. 

Coupling  of  Dangerously  Loaded  Cars.  — 
Louisville,  etc.,  R.  Co.  v.  Gower,  85  Tenn. 
465.  See  also  the  title  Coupling  Cars  (In- 
juries by),  vol.  7,  p.  1055. 

Oiling  Engine  by  Hand  ivhen  Lubricator  Is 
Broken.  —  Stockwell  v.  Chicago,  etc.,  R.  Co., 
106  Iowa  63. 

Accumulation  of  Ice  on  Top  of  Car.  —  O'Ban- 
non  v.  Louisville,  etc.,  R.  Co.,  9  Ky.  L.  Rep. 
706,  6  S.  W.  Rep.  434;  Central  R.,  etc.,  Co.  v. 
Smith,  82  Ga.  236.  Compare  Harding  v.  Rail- 
way Transfer  Co.,  80  Minn.  507  (ice  and  snow 
on  steps  in  customary  use  by  employees  not  a 
risk  assumed). . 

Risks  Incident  to  Bucking  Snow.  —  Bryant  v. 
Burlington,  etc.,  R.  Co.,  66  Iowa  307,  55  Am. 
Rep.  275;  Brown  v.  Chicago,  etc.,  R.  Co..  69 
Iowa  161;  Dowell  v.  Burlington,  etc.,  R.  Co., 
62  Iowa  629;  Morse  71.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  465;  Derr  v.  Lehigh  Valley  R. 
Co.,  158  Pa.  St.  365,  3S  Am.  St.  Rep.  848;  How- 
land  v.  Milwaukee,  etc.,  R.  Co.,  54  Wis.  226. 

Collision  with  Cattle  on  Track  —  Failure  to 
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b.  Patent  and  Obvious  Defects  and  Dangers  — (i)  General  Rule. 
—  A  servant  will  be  presumed  to  have  notice  of  and  to  have  assumed  the  risks 
incident  to  all  dangers  and  defects  which,  to  a  person  of  his  experience  and 
understanding,  are  or  ought  to  be  patent  and  obvious.1    For  the  sake  of  con- 


Fence.  —  Fleming  v.  St.  Paul,  etc.,  R.  Co.,  27 
Minn,  in;  Ward  v.  Bonner,  80  Tex.  168;  Man- 
son  v.  Eddy,  3  Tex.  Civ.  App.  148;  Quill  v. 
Houston,  etc.,  R.  Co.,  03  Tex.  616.  See  also 
Bowes  v.  Hopkins,  (C.  C.  A.)  84  Fed.  Rep. 
767.  Compare  the  title  Fences,  vol.  12,  p.  1067, 
note. 

Unlighted  Switches.  —  Illinois  Cent.  R.  Co. 
v.  Swisher,  61  111.  App.  611,  74  111.  App.  164, 
182  111.  533. 

Snow  and  lee  Alongside  of  Track.  —  Piquegno 
v.  Chicago,  etc.,  R.  Co.,  52  Mich.  40,  50  Am. 
Rep.  243. 

Injuries  to  Brakeman  —  Making  Flying 
Switches.  —  Youll  v.  Sioux  City,  etc.,  R.  Co., 
66  Iowa  346;  CoDtnbs  v.  Fitchburg  R.  Co.,  156 
Mass.  200. 

Switch  Rail  Unnecessarily  Lower  than  Track. 

—  Little  Rock,  etc.,  R.  Co.  v.  Eubanks,  48 
Ark.  460,  3  Am.  St.  Rep.  245,  31  Am.  &  Eng. 
R.  Cas.  176. 

Risk  of  Attaching  Train  Which  Has  Pulled 
Apa>-t  by  Reason  of  a  Defect.  —  Course  v.  New 
York,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  17  N. 
Y.  St.  Rep.  715. 

Meeting  of  Drawheads  in  Coupling  Cars.  — 
Hanigan  v  Lehigh,  etc  ,  R.  Co..  157  N.  Y. 
244.  See  also  the  title  Coupling  Cars  (In- 
juries bv),  vol.  7,  pp.  1049,  1060. 

Injuries  to  Track  Hands,  Section  Hands,  or 
Laborers  —  Customary  Passing  of  Trains  with 
F.ngines  Reversed.  —  Kennedy  v.  Railroad  Co., 
I  Mona.  (Pa.)  271. 

Passing  of  Train  at  High  Speed  Without 
Signal  or  Whistle.  —  Pfeiffer  v.  Chicago,  etc., 
R.  Co.,  73  111.  App.  416;  International,  etc., 
R.  Co.  v.  Arias,  10  Tex.  Civ.  App.  190. 

Chance  of  Being  Caught  on  Trestle  by  Train. 

—  Gibson  v.  Oregon  Short  Line  R.  Co.,  23 
Oregon  493. 

Falling  into  Open  Waterway  Properly  Con- 
structed. —  Couch  v.  Charlotte,  etc.,  R.  Co.,  22 
S.  Car.  564. 

Working  on  Track  on  Foggy  Da  vs.  —  Inter- 
national, etc.,  R.  Co.  v.  Hester,  64  Tex.  401. 

Coal  Falling  from  Customarily  Overloaded 
Tender.  — Schultz  v.  Chicago,  etc.,  R.  Co.,  67 
Wis.  616,  58  Am.  Rep.  88 1 . 

Passing  of  Extra  Trains  Without  Notice 
When  It.  Is  Customary. — Jolly  v.  Detroit,  etc., 
R.  Co.,  93  Mich.  370;  Olson  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  117;  Larson  v.  St.  Paul, 
etc.,  R.  Co.,  43  Minn.  423.  See  also  Palko  v. 
Central  R.  Co.,  9  Kulp  (Pa.)  550;  Hinz  v.  Chi- 
cago, etc.,  R.  Co.,  93  Wis.  16. 

Injuries  to  Engineer  —  Going  on  Eunning  Board 
of  Engine.  —  Southern  Pac.  Co.  v.  Johnson,  (C. 
C.  A.)  69  Fed.  Rep.  559. 

Bridge  Builder  —  Falling  of  Bridge  After  Re- 
moving Defective  Parts.  —  Yager  v.  Atlantic, 
etc.,  K.  Co.,  88  Fed.  Rep.  773. 

Mining  —  Drilling  Out  Unexploded  Blast.  — 
Miller  v.  Western  Stone  Co.,  61  III.  App.  662. 

Unexpected  and  Unusual  Result  of  Explosion. 

—  Mancuso  v.  Cataract  Constr.  Co.,  87  Hun 
(N.  Y.)  519.  See  also  Belleville  Stone  Co.  v. 
Mooney,  61  N.  J.  L.  253. 


Telegraph  Lineman  —  Falling  of  Insufficiently 
Guyed  Pole. —  Greene  v.  Western  Union  Tel. 
Co.,  72  Fed.  Rep.  250. 

Injury  to  Seaman  —  Breaking  of  Masts  in 
Strong  Wind. — Gunderson  v.  Peterson,  65  III. 
193- 

Injuries  to  Longshoreman  —  Slipping  on  Skid 
in  Uwell  of  Passing  Vessel. —  Hudson  v.  Ocean 
Steamship  Co.,  no  N.  Y.  625. 

Risk  from  Lead  Poison.  —  Berry  v.  Atlantic 
White  Lead,  etc.,  Co.,  30  N.  Y.  App.  Div.  205. 

New  Machinery.  —  Gulf,  etc.,  R.  Co.  v.  Wil- 
liams, 72  Tex.  159. 

Distraction  of  Attention  by  Foreman  While  at 
Work.  —  Malsky  v.  Schumacher,  (C.  PI.  Gen. 
T.)  7  Misc.  (Nt.  Y.)  8. 

Falling  of  Obviously  Dilapidated  Building.  — 
Paland  v.  Chicago,  etc.,  R.  Co  ,  44  La.  Ann. 
1003 

Explosion  of  Inflammable  Dust.  —  O'Reilly  v. 
Bowker  Fertilizer  Co.,  174  Mass.  102.  See 
also  the  title  Explosions  and  Explosives,  vol. 
12,  p.  503. 

Risks  on  River  Steamboat.  —  Red  River  Line 

v.  Smith,  39  C.  C.  A.  620,  99  Fed.  Rep.  520. 
1.  Servant  Assumes  Patent  and  Obvious  Risks 

—  England.  —  Ogden  v.  Rummens,  3  F.  &  F. 
751;  Brooke  v.  Ramsden,  63  L.  T.  N.  S.  287. 

Canada.  —  Truman  v.  Rudolph,  22  Ont.  App. 
250;  Murphy  v.  Ottawa,  13  Ont.  334;  Rudd  v. 
Bell,  13  Ont.  47;  Poll  v.  Hewitt,  23  Ont.  619. 

United  States.  —  Northern  Pac.  R.  Co.  v. 
Babcock,  154  U.  S.  190;  Coyne  v.  Union  Pac. 
R.  Co.,  133  U.  S.  370;  Tuttle  v.  Detroit,  etc.,  R. 
Co.,  122  U.  S.  189,  31  Am.  &  Eng.  R.  Cas.  217; 
Randall  v.  Baltimore,  etc.,  R.  Co.,  109  U.  S. 
478;  Twitchell  v.  Grand  Trunk  R.  Co.,  39  Fed. 
Rep.  419;  Davidson  v.  Southern  Pac.  Co.,  44 
Fed.  Rep.  476;  The  Luckenbach,  53  Fed.  Rep. 
662  Peirce  v.  Bane,  (C.  C.  A.)  80  Fed.  Rep. 
988;  Henion  v.  New  York,  etc.,  R.  Co.,  79 
Fed.  Rep.  903,  51  U.  S.  App.  157;  American 
Dredging  Co.  v.  Walls,  84  Fed.  Rep.  428,  55  U. 
S.  App.  460;  Detroit  Crude-Oil  Co.  v.  Grable, 
(C.  C.  A.)q4  Fed.  Rep.  76:  Brooks  v.  North- 
ern Pac.  R.  Co.,  47  Fed.  Rep.  687;  McGrath 
v.  Texas,  etc.,  R.  Co.,  60  Fed  Rep.  555,  23  U. 
S.  App.  86;  Texas,  etc.,  R.  Co.  v.  Rogers,  13 
U.  S.  App.  547;  Go  wen  v.  Harley,  56  Fed. 
Rep.  973,  12  U.  S.  App.  574;  Washington,  etc., 
R.  Co.  v.  McDade,  135  U.  S.  554. 

Alabama.  — ■  Louisville,  etc.,  R.  Co.  v.  Bo- 
land,  96  Ala.  626,  53  Am.  &  Eng.  R.  Cas.  169. 

Arkansas.  —  Fordyce  v.  Edwards,  65  Ark. 
98;  St.  Louis,  etc.,  R.  Co.  v.  Davis,  54  Ark. 
389;  St.  Louis,  etc.,  R.  Co.  v.  Higgins.  53 
Ark.  458;  Little  Rock,  etc.,  R.  Co.  v.  Voss,  (Ark. 
1892)  18  S.  W.  Rep.  172;  St.  Louis,  etc..  R. 
Co.  v.  Marker,  41  Ark.  542;  Bauer  v.  St.  Louis, 
etc.,  R.  Co.,  46  Ark.  388;  Emma  Cotton  Seed 
Oil  Co.  v.  Hale,  56  Ark.  232;  Jones  v.  Malvern 
Lumber  Co.,  58  Ark.  125;  Kansas  City,  etc., 
R.  Co.  v.  Hammond,  58  Ark.  324. 

California.  —  Gisson    v.    Schwabacher,  99 
Cat.  419;  Martin  v.  California  Cent.  R.  Co.,  94 
Cal.  326:  Sanborn  v.  Madera  Flume,  etc.,  Co.. 
70  Cal.  261;  McGlynn  v.  Brodie,  31  Cal.  376. 
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venience,  to  render  more  accessible  the  vast  mass  of  case  law  under  this  head, 
the  rule  thus  broadly  stated  will  be  separated  into  subheads,  although  the 
same  principles  run  through  and  govern  in  all  the  multitude  of  cases. 

Colorado.  —  Colorado  Coal,  etc.,  Co.  v.  Lamb, 
6  Coli.  App.  255;  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  46  Am.  St.  Rep.  299;  Burlington, 
etc.,  R.  Co.  v.  Liehe,  17  Colo.  280. 

Delaware.  —  Maul  v.  Queen  Anne's  R.  Co., 
1  Petin.  (Del.)  561. 

Florida.  —  Green  v.  Sansom,  (Fla.  1899)  25 
So.  Rep.  332. 

Georgia.  —  H  izlehurst  v.  Brunswick  Lumber 
Co.,  94  Ga.  535;  Hoyle  v.  Excelsior  Steam 
Laundry  Co.,  95  Ga.  31;  Dartmouth  Spinning 
Co.  t\  Achorrl,  84  Ga.  14. 

Idaho.  —  Minty  v.  Union  Pac.  R.  Co.,  c 
Idaho  437. 

Illinois.' — Illinois  Cent.  R.  Co.  v.  Neer,  31 
111.  App.  126;  U.  S.  Rolling  Stock  Co.  v.  Chad- 
wick,  35  111.  App.  474;  Chicago,  etc.,  R.  Co. 
v.  Eggman,  59  111.  App.  6S0;  Legnard  v.  Lage, 
57  111.  App.  223;  Illinois  Cent.  R.  Co.  v.  Pum- 
mill,  58  111.  App.  83;  W.ibash,  etc.,  R.  Co.  v. 
DeirJorff,  14  111.  App.  401;  Chicago,  etc.,  R. 
Co.  v.  Garner,  78  111.  App.  281;  Pittsburg 
Bridge  Co.  v.  Walker,  170  111.  550;  William 
Graver  Tank  Works  v.  McGee,  58  111.  App. 
250:  Chicago,  etc.,  R.  Co.  v.  Goltz,  71  111.  App. 
414;  Peoria  General  Electric  Co.  v.  Gallagher, 
68  111.  App.  248;  Wabash,  etc.,  R.  Co.  v. 
Thompson,  15  III.  App.  117;  Indianapolis, 
etc.,  R.  Co.  v.  Klanigin,  77  111.  365;  Moss  v. 
Johnson,  22  111.  633;  Morris  v.  Gleason,  1  111. 
App.  510;  St.  Louis,  etc.,  R.  Co.  v.  Britz,  72 
III.  256. 

Indiana. — Vincennes  Water  Supply  Co.  V. 
White,  124  Ini.  376;  Horsier  Stone  Co.  v.  Mc- 
Cain, 133  Ind.  231;  Louisville,  etc.,  R.  Co.  v. 
Cornelius,  14  Ind.  App.  399;  Big  Creek  Stone 
Co.  v.  Wolf,  138  Ind.  496;  McBride  v.  Indian- 
apolis Frog,  etc.,  Co.,  5  Ind  App.  4S2;  Dia- 
mond Plate  Glass  Co  v.  De  Hoiity,  143  Ind. 
381;  Phillips  v.  Michaels,  n  Ind.  App.  672; 
Toledo,  etc  ,  R.  Co.  v.  Trimble,  8  Ind.  App. 
333;  Louisville,  etc.,  R.  Co.  v.  Manning,  r3i 
Ind.  528.  3  Am.  St.  Rep.  443,  53  Am.  &  Eng. 
R.  Cas.  452;  Indianapolis  Union  R.  Co.  v. 
Ott,  it  Ind.  App.  564;  M:adjr  v.  Like  Shore, 
etc.,  R.  Co.,  138  Ind.  290,  46  Am.  St.  Rep. 
384:  Jenney  Electric  Light,  etc.,  Co.  v.  Murphy, 
115  Ind.  566;  Lebanon  v.  McCoy,  12  Ind.  App. 
500;  Rietman  v.  Stolte,  E20  Ind.  314;  Lake 
Erie,  etc.,  R.  Co.  v.  Mugg,  132  Ind.  168; 
Evansville,  etc.,  R.  Co.  v.  Duel,  134  Ind.  156; 
Pennsylvania  Co.  v.  Ebaugh,  152  Ind.  531. 

Iowa.  — Pation  v.  Central  lotva  R.  Co.,  73 
Iowa  306;  Muldowney  v.  Illinois  Cent.  R.  Co., 
36  Iowa  462,  39  Iowa  615;  Greenleaf  v.  Da- 
buque,  etc.,  R.  Co.,  33  Iowa  52;  Greenleaf  v. 
Illinois  Cent.  R.  Co.,  29  Iowa  14,  4  Am.  Rep. 
181;  Way  v.  Illinois  Cent.  R.  Co.,  40  Iowa  341; 
Henry  v.  Sioux  City,  etc.,  R.  Co.,  66  Iowa  52, 
21  Am.  &  Eng.  R.  Cas.  644.;  Burns  v.  Chicago, 
etc.,  R.  Co.,  69  Iowa  450,  58  Am.  Rep.  227; 
Sedgwick  v.  Illinois  Ceni.  R.  Co.,  73  Iowa 
158;  Lumley  v.  Caswell,  47  Iowa  159;  Bran- 
strator  v.  Keokuk,  etc.,  R.  Co.,  108  Iowa  377; 
Scolt  v.  Darby  Coal  Co.,  90  Iowa  689;  Ford  v. 
Chicago  etc  ,  R.  Co.,  106  Iowa  85;  Cowles  v. 
Chicago,  etc.,  R.  Co.,  102  Iowa  507;  Morris 
v.  Excelsior  Coal  Co.,  95  Iowa  639;  Newman 
v.  Chicago,  etc.,  R.  Co.,  80  Iowa  672. 
2Q  C.  of  L. — 8 


Kansas.  —  Greef  v.  Brown.  7  Kan.  App.  394; 
Union  Pac.  R.  Co.  v.  Monden,  50  Kan.  539; 
Morbach  v.  Home  Min.  Co.,  53  Kan.  731; 
Chicago,  etc.,  R.  Co.  v.  Blevins,  46  Kan. 
370,  St.  Louis,  etc.,  R.  Co.  v.  Irwin,  37  Kan. 
701. 

Kentucky.  —  Bogcnschutz  v.  Smith,  84  Ky. 
330;  Mellott  v.  Louisville,  etc.,  R.  Co.,  101 
Ky.  212;  Needhain  v.  Louisville,  etc.,  R.  Co., 
85  Ky.  423;  Chesapeake,  etc.,  R.  Co.  v.  Mc- 
Dowell, (Ky.  1894)  24  S.  W.  Rep.  607;  Brice  v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1888)  9  S.  W.  Rep. 
28S,  38  Am.  &  Eng.  R.  Cas.  38;  Simmons  v. 
Louisville,  etc  ,  R.  Co.,  (Ky.  1892)  18  S.  W. 
Rep.  1024;  Jones  v.  Louisville,  etc.,  R.  Co., 
95  Ky.  576;  Sullivan  v.  Louisville  Bri  Ige  Co., 
9  Bush  (Ky.)  89:  Louisville,  etc.,  R.  Co.  v. 
Miller,  15  Ky.  L.  Rep.  655;  Derby  v.  Kentucky 
Cent.  R.  Co.,  (Ky.  1889)  4  S.  W.  Rep,  303. 

louisiana.  —  Myhan  v.  Louisiana  Electric 
Light,  etc.,  Co.,  41  La.  Ann.  964,  17  Am.  St. 
P.ep.  436. 

Maine.  —  Coolbrolh  v.  Maine  Cent.  R.  Co., 
77  Me.  T65,  2)  Am.  &  Eng.  R.  Cas.  599; 
Wormell  v.  Maine  Cent.  R.  Co.,  79  Me.  397. 
1  Am.  St.  Rep.  321:  Jones  v.  Manufacturing, 
etc.,  Co.,  92  Me.  565;  Judkins  v.  Maine  Cent. 
R.  Co.,  80  Me.  417,  14  Atl.  Rep.  738,  note. 

■Maryland. —  Wood  v.  Heiges,  83  Md.  257; 
Cumberland,  etc.,  R.  Co.  v.  State,  44  Md.  283, 
45  Md.  229;  Yates  v.  McCullough  Iron  Co.,  69 
Md.  370. 

Massachusetts.  —  Boyle  v.  New  Yoik,  etc., 
R.  Co.,  151  Mass.  102;  Patnode  v.  Warren 
Cotton  Mills,  157  Mass.  283,  34  Am.  St.  Rep. 
275;  Kenney  v.  Hingham  Cordage  Co.,  168 
Mass.  278;  Lothrop  v.  Fitchburg  R.  Co.,  150 
Mass.  423;  Donahue  v.  Washburn,  etc..  Mfg. 
Co.,  169  Mass.  574;  French  v.  Columbia  Spin- 
ning Co.,  169  Mass.  531;  Mclsaac  v.  North- 
ampton Electric  Lighting  Co.,  172  Mass.  89; 
Whelton  v.  West  End  St.  R.  Co.,  17  Mass. 
558;  Dolan  r.  At  water,  167  Mass.  274;  Barnard, 
v.  Schrafft,  168  Mass.  211;  Daley  v.  American 
Printing  Co.,  152  Mass.  581;  Gilbert  Guild, 
144  Mass.  601;  Coombs  New  Bedford  Cord- 
age Co  ,  102  Mass.  572,  3  Am.  Rep.  506;  Scan- 
Ion  v.  Boston,  etc.,  R.  Co.,  147  Mass.  484,  9 
Am.  St.  Rep.  733;  Tenanty  v.  Boston  Mfg. 
Co.,  170  Mass.  323;  Carey  v.  Boston,  etc.,  R. 
Co.,  158  Mass.  228;  Conroy  v.  Clinton,  158 
Mass.  318;  Murphy  v.  American  Rubber  Co., 

159  Mass.  266;  Ruchinsky  v.  French,  16S 
Mass.  68;  Young  v.  Miller,  167  Mass.  224; 
Thain  v.  Old  Colony  R.  Co.,  161  Mass. 
353;  Lyons  v.  Boston  Towage,  etc  ,  Co.,  163 
Mass.  158:  Connelly  v.  Hamilton  Woolen  Co., 
163  Mass.  156;  McGuirk  v.  Shattuck,  160  Mass. 
45,  39  Am,  St.  Rep.  454;  Connors  v.  Morton, 

160  Mass.  333;  Lehman  v.  Van  Nostrand,  165 
Mass.  233;  O'Brien  r.  Staples  Coal  Co.,  165 
Mass.  435;  Cunningham  v.  Merrimac  Paper 
Co  ,  163  Mass.  89. 

Michigan.  —  Illick  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  632;  Kean  v.  Detroit  Copper,  etc.,  Roll- 
ing Mills,  66  Mich.  277,  11  Am  St.  Rep.  492: 
Pennington  v.  Detroit,  etc.,  R.  Co.,  90  Mich. 
505;  Dysinger  v.  Cincinnati,  etc.,  R.  Co.,  93 
Mich.  646;  Juchatz  v.  Michigan  Alkali  Co., 
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(2)  In  Premises  or  Place  of  Work.  — 
tract  of  employment,  knows  of.  the  dan 

120  Mich.  654;  King  v.  Ford  River  Lumber 
Co.,  93  Mich.  172;  Johnson  v.  Hovey,  98  Mich. 
343;  Manning  v.  Chicago,  etc.,  R.  Co.,  105 
Mich.  260;  Huffman  v.  Michigan  Cent.  R.  Co  , 
109  Mich.  251;  Welch  v.  Brainard,  108  Mich. 
38;  Peppett  v.  Michigan  Cent.  R.  Co.,  119 
Mich.  640;  Toomey  v.  Eureka  Iron,  etc., 
Works,  89  Mich.  249;  Melzer  v.  Peninsular 
Car  Co.,  76  Mich.  94;  Mackey  v.  Newberry 
Furnace  Co.,  119  Mich.  552;  La  Pierre  v.  Chi- 
cago, etc.,  R.  Co.,  99  Mich.  212;  Foley  v.  Chi- 
cago, etc.,  R.  Co.,  48  Mich.  622,  42  Am.  Rep. 
481;  Fisher  v.  Chicago,  etc.,  R.  Co.,  77  Mich. 
546;  Michigan  Cent.  R.  Co,  v.  Smithson,  45 
Mich.  212,  1  Am.  &  Eng.  R.  Cas.  101. 

Minnesota.  —  Manley  v.  Minneapolis  Paint 
Co.,  76  Minn.  169;  Anderson  v.  Minnesota, 
etc  ,  R.  Co.,  39  Minn.  523;  Newhart  v.  St. 
Paul  City  R.  Co.,  51  Minn.  42;  Hefferen  v. 
Northern  Pac.  R.  Co.,  45  Minn.  471;  McLaren 
v.  Williston,  48  Minn.  299;  Quick  v.  Minne- 
sota Iron  Co.,  47  Minn.  361;  Doyle  v.  St.  Paul, 
etc.,  R.  Co.,  42  Minn.  79,  41  Am.  &  Eng.  R. 
Cas.  376;  Rutherford  v.  Chicago,  etc.,  R.  Co., 

57  Minn.  237. 

Mississippi.  —  Hatter  v.  Illinois  Cent.  R. 
Co.,  69  Miss.  642. 

Missouri. — Jones  v.  St.  Louis,  etc..  Packet 
Co.,  43  Mo.  App.  398;  Hamilton  v.  Rich  Hill 
Coal  Min.  Co.,  108  Mo.  364;  Fugler  v.  Bothe, 
117  Mo.  475;  Mcintosh  v.  Missouri  Pac.  R.  Co., 

58  Mo.  App.  281;  Moore  v.  St.  Louis  Wire 
Mill  Co.,  55  Mo.  App.  491;  Renfro  v.  Chicago, 
etc.,  R.  Co.,  86  Mo.  302;  Keegan  v.  Kavan- 
augh,  62  Mo.  230;  Nolan  v.  Shickle,  3  Mo. 
App.  300;  Devan'ney  v.  Peper,  12  Mo.  App. 
588;  Schaub  v.  Hannibal,  etc.,  R.  Co.,  106 
Mo.  74;  Devlin  v.  Wabash,  etc.,  R.  Co.,  87 
Mo.  545;  Gutridge  v.  Missouri  Pac.  R.  Co., 
105  Mo.  520;  Settle  v.  St.  Louis,  etc.,  R.  Co., 
127  Mo.  336,  48  Am.  St.  Rep.  633;  Marshall 
v.  Kansas  City  Hay  Press  Co.,  69  Mo.  App. 
256;  Huhn  v.  Missouri  Pac.  R.  Co.,  92  Mo. 
440;  Thorpe  v.  Missouri  Pac.  R.  Co.,  89  Mo. 
'650,  58  Am.  Rep.  120;  Devitt  v.  Pacific  R.  Co., 
50  Mo.  302;  Warner  v.  Chicago,  etc.,  R.  Co., 
62  Mo.  App.  184;  Berning  v.  Medart,  56  Mo. 
App.  443;  Waldhier  v.  Hannibal,  etc.,  R. 
Co.,  87  Mo.  37;  Coins  v.  Chicago,  etc.,  R.  Co., 
37  Mo.  App.  O76;  Shea  v.  Kansas  City,  etc.,  R. 
Co.,  76  Mo.  App.  29;  Stoeckman  v.  Terre 
Haute,  etc.,  R.  Co.,  15  Mo.  App.  503. 

Montana.  —  McAndrews  v.  Montana  Union 
R.  Co.,  15  Mont.  290. 

Nebraska.  —  Kearney  Electric  Co.  v.  Laugh- 
lin,  45  Neb.  390;  Chicago,  etc.,  R.  Co.  v. 
Curtis,  51  Neb.  442. 

New  Hampshire.  —  Casev  i>.  Grand  Trunk 
R.  Co.,  68  N.  H.  162;  Collins  v.  Laconia  Car 
Co.,  68  N.  H.  196;  Foss  v.  Baker,  62  N.  H. 
247. 

New  Jersey.  —  Smith  v.  Irwin,  51  N.J.  L. 
507  14  Am.  St.  Rep.  699;  Dunn  v.  McNamee, 

59  N.  J.  L.  498;  Chandler  v.  Atlantic  Coast 
Electric  R.  Co.,  61  N.  J.  L.  380;  Foley  v. 
Jersey  Citv  Electric  Light  Co.,  54  N.  J.  L.  411; 
Wolf  v.  Elkanah  Drake  Co.,  18  N.  J.  L.  J.  124; 
Benjamin  Atha,  etc.,  Co.  v.  Costello,  63  N.  J. 
L.  27;  Dillenberger  v.  Weingartner,  64  N.  J.  L. 
292. 


\  servant  who,  on  entering  into  a  Con- 
ors of  the  premises  or  place  of  work, 

New  Mexico. — Cerrillos  Coal  R.  Co.  v. 
Deserant,  9  N.  Mex.  49. 

New  York.  —  Sluber  v.  McEntee,  61  N.  Y. 
Super.  Ct.  338;  Graham  v.  Chapman,  (Supm. 
Ct.  Gen.  T.}  11  N.  Y.  Supp.  318;  Evans  v. 
Lake  Shore,  etc.,  R.  Co.,  12  Hun  (N.  Y.)  289; 
Bailey  v.  Rome,  etc.,  R.  Co.,  49  Hun  (N.  Y.) 
377;  Fannessey  v.  Western  Union  Tel.  Co., 
(N.  Y.  Super.  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  322; 
Mickee  v.  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.,  70  Hun  (N.  Y.)  456;  McDonough 
v.  Walsh,  (Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp. 
303,  66  Hun  (N.  Y.)  633;  McGoldrick  v.  Met- 
calf,  (Brooklyn  City  Ct.  Gen.  T.)  14  N.  Y. 
Supp.  269;  Goodrich  v.  New  York  Cent.,  etc., 
R.  Co.,  116  N.  Y.  398,  15  Am.  St.  Rep.  410; 
Arnold  v.  Delaware,  etc.,  Canal  Co.,  125  X.  Y. 
15;  Plunkett  v.  Donovan,  (Brooklyn  City  Ct. 
Gen.  T.)  12  N.  Y.  Supp.  454;  Freeman  v. 
Glens  Falls  Paper-Mill  Co.,  61  Hun  (N.  Y.) 
125,  70  Hun  (N.  Y.)  530;  Delaney  v.  Heartt, 
(Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  595;  Far- 
rell  v.  Tatham,  36  N.  Y.  App.  Div.  319;  Gib- 
bons v.  Brush  Electric  Illuminating  Co.,  36  X. 
Y.  App.  Div.  140;  Hanrahan  v.  Brooklyn  El. 
R.  Co.,  17  N.  Y.  App.  Div.  588;  Beyer  v. 
Victor,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  Misc.  (N. 
Y.)  496;  Prentice  v.  Wellsville,  (Supm.  Ct. 
Gen.  T.)  21  N.  Y.  Supp.  820,  citing  Burke  v. 
Witherbee,  98  N.  Y.  562;  Webber  v.  Piper,  log 
N.  Y.  496;  Cullen  v.  Norton,  126  N.  Y.  i; 
Ferguson  v.  Fall  Brook  Coal  Co.,  (Supm.  Ct. 
Gen.  T.)  4  N.  Y.  St.  Rep.  423;  Oszkoscil  v. 
Eagle  Pencil  Co.,  57  N.  Y.  Super.  Ct.  217; 
Reilly  v.  Parker,  (N.  Y.  Super.  Ct.  Gen.  T.)  11 
Misc.  (N.  Y.)68;  Van  Sickle  v.  Atlantic  Ave. 
R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  12  Misc. 
(N.  Y.)2I7;  Simmons  v.  Peters,  85  Hun  (N. 
Y.)  93;  Owen  v.  New  York  Cent.  R.  Co.,  1 
Lans.  (N.  Y.)  108;  Bennett  v.  Long  Island  R. 
Co.,  21  N.  Y.  App.  Div.  25;  Smith  v.  Empire 
Transp.  Co.,  89  Hun  (N.  Y.)  588;  Moy  v. 
Ocean  Steamship  Co.,  (N.  Y.  Super.  Ct.  Gen. 
T.)  12  Misc.  (N.  Y.)  375;  Buckley  v.  Gutta 
Percha,  etc.,  Mfg.  Co.,  113  N.  Y.  540;  Gordon 
v.  Reynolds'  Card  Mfg.  Co.,  47  Hun  (N.  Y.) 
278;  Dibb  r.  Dry  Dock,  etc.,  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  t6  N.  Y.  St.  Rep.  922;  Lee  v. 
Barrow  Steamship  Co.,  14  Daly  (N.  Y.)  230; 
Burns  v.  Bostwick,  (Supm.  Ct.  Gen.  T.)  5  N. 
Y.  St.  Rep.  50;  Turner  v.  Chateaugay  Ore  Co., 
21  N.  Y.  Wkly.  Dig.  40;  Powers  v.  New  York, 
etc.,  R.  Co.,  98  N.  Y.  274;  Plank  1:  New  York 
Cent.,  etc.,  R.  Co.,  60  N.Y.  607;  Hart  v.  New 
York  Floating  Dry  Dock  Co.,  5  N.  Y.  L.  BuL 
67;  Huda  v.  American  Glucose  Co.,  154  N.  Y. 
474,  12  N.  Y.  App.  Div.  624,  13  Misc.  (N.  Y.)657; 
Garrison  v.  McCullough,  2S  N.  Y.  App.  Div. 
467;  Garvey  v.  New  York,  etc.,  Mail  Steam- 
ship Co..  26  N.  Y.  App.  Div.  456:  Vilas  v. 
Vanderbilt,  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.) 
51;  Miller  v.  Thomas,  15  N.  Y.  App.  Div.  105; 
Bird  v.  Long  Island  R.  Co..  11  N.  Y.  App. 
Div.  134;  Gillespie  v.  Dry  Dock,  etc.,  R.  Co., 
12  N.  Y.  App.  Div.  501;  Ryan  v.  Porter  Mfg. 
Co.,  57  Hun  (N.  Y.)  253,  589;  Bohn  v.  Have- 
meyer,  114  N.  Y.  296;  Kern  v.  De  Castro,  etc., 
Sugar  Refining  Co.,  (Brooklyn  City  Ct.  Gen. 
T.)  5  N.  Y.  Supp.  548;  Ogley  v.  Miles,  139  N. 
Y.  458;  Balleng  v.  New  York,  etc.,  Mail  Steam 
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or  by  the  use  of  ordinary  care  could  see  and  understand  them,  assumes  the 
risks  which  arise  therefrom.1 


ship  Co.,  (Supm.  Ct.  App.  T.)  58  N.  Y.  Supp. 
1074;  Hutchinson  v.  Parker,  39  N.  Y.  App. 
Div.  133. 

North  Dakota.  —  BenneU  v.  Northern  Pac. 
R.  Co.,  2  N.  Dak.  112. 

Ohio.  —  Stewart  v.  Toledo  Bridge  Co..  15 
Ohio  Cir.  Ct.  601,  8  Ohio  Cir.  Dec.  454;  Con- 
ner v .  Cleveland,  1  Cleve.  L.  Rep.  257,  4  Ohio 
Dec.  (Reprint)  302;  Werk  v.  Armhurst,  3  Cine. 
L.  Bui.  866,  7  Ohio  Dec.  (Reprint)  544,  1  Cleve. 
L.  Rep.  314,  4  Ohio  Dec.  (Reprint)  328;  Rail- 
way Co.  v.  Leech,  41  Ohio  St.  38S;  Circleville 
v.  Throne,  1  Ohio  Cir.  Ct.  359,  1  Ohio  Cir.  Dec. 
200. 

Oklahoma.  —  Chaddick  v.  Lindsay,  5  Okla. 
616. 

Oregon.  —  Wellman  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  21  Oregon  530;  Stone  v.  Oregon 
City  Mfg.  Co.,  4  Oregon  52;  Johnston  v.  Ore- 
gon Short  Line,  etc.,  R.  Co.,  23  Oregon  94; 
Roth  V.  Northern  Pac.  Lumbering  Co.,  18  Ore- 
gon 205;  Weeklund  v.  Southern  Oregon  Co., 
20  Oregon  591;  Carlson  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  21  Oregon  450. 

Pennsylvania.  —  Gropp  v.  Carnegie  Steel  Co., 
4  Pa.  Super.  Ct.  621,  28  Pittsb.  Leg.  J.  (Pa.)  50, 
40  W.  N.  C.  (Pa.)  405;  Beittenmiller  v.  Berg- 
ner,  etc.,  Brewing  Co.,  (Pa.  1888)  12  Atl.  Rep. 
599;  Kelly  v.  Baltimore,  etc.,  R.  Co.,  (Pa. 
18S7)  n  Atl.  Rep.  659;  Northern  Cent.  R.  Co. 
v.  Husson,  101  Pa.  St.  I,  47  Am.  Rep.  690; 
Reusch  v.  Groetzinger,  192  Pa.  St.  74;  O'Keefe 
v.  Thorn,  24  VV.  N.  C.  (Pa.)  379-  (Pa.  1889)  16 
Atl.  Rep.  737;  Stephens  v.  Martins,  23  VV.  N. 
C.  (Pa.)  475;  Rummell  v.  Dilworth,  in  Pa. 
St.  343;  Rooney  v.  Carson,  161  Pa.  St.  26; 
Bemisch  v.  Roberts,  143  Pa.  St.  1,  28  VV.  N. 
C.  (Pa.)  169;  Rickert  v.  Stephens,  133  Pa.  St. 
538;  Titus  v.  Bradford,  etc.,  R.  Co.,  136  Pa. 
St.  618,  20  Am.  St.  Rep.  944.  26  W.  N.  C.  (Pa.) 
472;  Dooner  v.  Delaware,  etc.,  Canal  Co.,  171 
Pa.  St.  581;  Hart  v.  H.  C.  Frick  Coke  Co., 
131  Pa.  St.  125;  Wannamaker  v.  Burke,  in 
Pa.  St.  423;  Philadelphia,  etc.,  R.  Co.  v. 
Hughes,  119  Pa.  St.  301;  Sykes  v.  Packer,  99 
Pa.  St.  468,  n  W.  N.  C.  (Pa.)  494;  Payne  v. 
Reese,  100  Pa.  St.  306;  Marsden  v.  Haigh,  14 
W.  N.  C.  (Pa.)  526. 

Rhode  Island.  —  Gaffney  v.  J.  O.  Inman  Mfg. 
Co.,  18  R.  I.  781. 

South  Carolina.  —  Adkins  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  27  S.  Car.  71. 

South  Dakota.  —  Carlson  v.  Sioux  Falls 
Water  Co.,  8  S.  Dak.  47. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v. 
Gower,  S5  Tenn.  465. 

Texas. — Throckmorton  v.  Missouri,  etc., 
R.  Co.,  14  Tex.  Civ.  App.  222;  Houston,  etc., 
R.  Co.  v.  Smith,  (Tex.  Civ.  App.  1896)  38  S. 
\V.  Rep.  51;  Ely  v.  San  Antonio,  etc.,  R.  Co., 
15  Tex.  Civ.  App.  511;  Missouri,  etc.,  R.  Co. 
v.  Chambers,  17  Tex.  Civ.  App.  487;  Planters' 
Ojl  Co.  v.  Mansell,  (Tex.  Civ.  App.  1897)  43  S. 
VV.  Rep.  913:  International,  etc.,  R.  Co.  v.  Mc- 
Carthy, 64  Tex.  632;  Taylor,  etc.,  R.  Co.  v. 
Taylor,  79  Tex.  104,  23  Am.  St.  Rep.  316; 
Brown  v.  Brown,  71  Tex.  355;  Robinson  v. 
Houston,  etc.,  R.  Co..  46  Tex.  541;  Interna- 
tional, etc.,  R.  Co.  v.  Doyle,  49  Tex.  191;  Ft. 
Worth,  etc..  R.  Co.  v.  Wilson,  3  Tex.  Civ. 


App.  583;  Mexican  Cent.  R.  Co.  v.  Shean, 
(Tex.  1891)  18  S.  VV.  Rep.  151;  Hodo  v.  Mexi- 
can Nat.  R.  Co.,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  708;  International,  etc.,  R.  Co.  v. 
Beasley,  9  Tex.  Civ.  App.  569;  Galveston, 
etc.,  R.  Co.  v.  Brings,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  933;  Jor.es  v.  Galveston,  etc.,  K. 
Co.,  it  Tex.  Civ.  App.  39;  St.  Louis,  etc.,  R. 
Co.  v.  Denny,  5  Tex.  Civ.  App.  359;  Gulf,  etc., 
R.  Co.  v.  Schwabbe,  1  Tex.  Civ.  App.  573; 
Houston,  etc.,  R.  Co.  v.  Barrager,  (Tex.  1890) 
14  S.  W.  Rep.  242;  Missouri  Pac.  R.  Co.  v. 
Lehmberg,  75  Tex.  61;  Gteen  v.  Cross,  79  Tex. 
130;  Texas,  etc.,  R.  Co.  v.  Crow,  3  Tex.  Civ. 
App.  266. 

Utah.  —  Bennett  v.  Tintic  Iron  Co.,  9  Utah 
291. 

Vermont.  —  Williamson  v.  Sheldon  Marble 
Co.,  66  Vt.  421. 

Virginia.  —  Darracott  v.  Chesapeake,  etc., 
R.  Co.,  83  Va.  288,  5  Am.  St.  Rep.  266;  Nor- 
folk, etc.,  R.  Co.  v.  Jackson,  85  Va.  489;  Rob- 
inson c.  Dininny,  96  Va.  41;  Norfolk,  etc.,  R. 
Co.  v.  McDonald,  88  Va.  352. 

Washington.  —  Week  v.  Fremont  Mill  Co.,  3 
Wash.  629;  Richardson  -'.  Carbon  Hill  Coal 
Co.,  6  Wash.  52;  Anderson  v.  Guineau,  9 
Wash.  304;  Pugh  v.  Oregon  Imp.  Co.,  14 
Wash.  331;  Schultz  v.  Johnson,  7  Wash.  403. 

West  Virginia. —  Seldomridge  v.  Chesa- 
peake, etc.,  R.  Co.,  46  W.  Va.  569. 

Wisconsin.  —  Schiefelbein  v.  Badger  Paper 
Co.,  101  Wis.  402;  Osborne  v.  Lehigh  Valley 
Coal  Co.,  97  Wis.  27;  Nash  v.  Chicago,  etc., 
R.  Co.,  95  Wis.  327;  Paule  v.  Florence  Min. 
Co.,  So  Wis.  350;  Peffer  v.  Cutler,  83  Wis. 
281;  Burnell  v.  West  Side  R.  Co.,  87  Wis.  387; 
Casey  v.  Chicago,  etc.,  R.  Co.,  90  Wis.  113; 
Bormann  v.  Milwaukee,  93  Wis.  522;  Suter 
v.  Park,  etc.,  Lumber  Co.,  go  Wis.  118;  Herold 
v.  Prister,  92  Wis.  417;  Schultz  v.  Chicago, 
etc.,  R.  Co.,  67  Wis.  616,  58  Am.  Rep.  881,  28 
Am.  &  Eng.  R.  Cas.  404;  Deisenrieter  v. 
Kraus-Merkel  Malting  Co.,  q7  Wis.  279;  Lar- 
son v.  Knapp,  98  Wis.  178;  Thompson  v. 
Edward  P.  Allis  Co.,  89  Wis.  523;  Craven  v. 
Smith,  89  Wis.  119;  Sladky  v  Marinette  Lum- 
ber Co.,  107  Wis.  250. 

See  also  the  title  Coupling  Cars  (Injuries 
by),  vol.  7,  p.  io£,8. 

Rule  Applies  to  Risks  Which  Become  Known  to 
Servant  during  his  employment  or  which  arise 
therein  as  to  those  contemplated  at  the  original 
hiring.  Dillenberger  v.  Weingartner,  64  N.  J. 
L.  292. 

1.  Dangerous  Premises  or  Place  of  Business.  — 
Bethlehem  Iron  Co.  v.  Weiss,  40  C.  C.  A. 
270,  100  Fed.  Rep.  45;  Clay  v.  Chicago,  etc.,  R. 
Co.,  56  111.  App.  235;  Campbell  j.  Mullen,  60 
111.  App.  497;  Island  Coal  Co.  v.  Greenwood, 
151  Ind.  476;  Money  v.  Lower  Vein  Coal  Co., 
55  Iowa67i;  Eckhardt  v.  Lazaretto  Guano  Co., 
go  Md.  177;  Wilson  v.  Tremont,  etc.,  Mills,  159 
Mass.  154;  De  Forest  v.  Jewett.  19  Hun  (N. 
Y.)  509. 

Illustrations  —  Defective  Stairways.  —  Sweet 
v.  Ohio  Coal  Co.,  78  Wis.  127. 

Floors  Dangerous  by  reason  of  defective  con- 
struction, Nealand  v.  Lynn,  etc.,  R.  Co  ,  173 
Mass.  42;  or  splinters  in  the  floor.  Mundle  v. 
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(3)  In  Machinery  and  Appliances.  —  Obvious  dangers  in  the  use  of  machin- 
ery and  appliances,  whether  naturally  inherent  in  the  machinery  and  appli- 


Hill  Mfg.  Co.,  86  Me.  400;  or  being  wet  and 
slippery,  Thompson  v.  Norman  Paper  Co., 
169  Mass.  416;  Kleinest  v.  Kunhardt.  160 
Mass.  230;  Murphy  v.  American  Rubber  Co., 
159  Mass.  266;  Scharenbroich  u.  St.  Cloud 
Fiber-Ware  Co.,  59  Minn.  116;  Clark  v.  Barnes, 
37  Hun  (N.  Y.)  3Sg,  Koehler  v.  Syracuse 
Specialty  Mfg.  Co.,  12  N.  Y.  App.  Div.  50. 

Ice-covered  Ledge  in  Quarry.' —  Williamson  v. 
Sheldon  Marble  Co.,  66  Vt.  427. 

Unguarded  and  Uncovered  Places,  such  as 
unguarded  holes,  Mutual  Wheel  Co.  v.  Mosher, 
85  111.  App.  2  >To,  Muncie  Pulp  Co.  v.  Jones,  11 
Ind.  App.  110;  O'Maley  v.  South  Boston  Gas 
Light  Co.,  158  Mass.  135;  Feely  v.  Pearson 
Cordage  Cd.,  i6i  Mass.  426;  Gleason  v.  New 
York,  etc.,  R.  Co.,  159  Miss.  68;  Inner  v.  St. 
Louis  Brewing  Co.,  69  Mo.  App.  17;  Conway 
v.  Furst,  57  N.  J.  L.  645;  Sharpsteen  v.  Livo- 
nia Salt,  etc.,  Min.  Co.,  3  N.  Y.  App.  Div.  144; 
Schwartz  v.  Cornell,  59  Hun  (N.  Y.)  623,  13 
N.  Y.  Supp.  355;  Anthony  v.  Leeret,  105  N.  Y. 
591;  Robbins  v.  Brownville  Paper  Co.,  53  N. 
Y.  App.  Div.  641  (compare  Frye  v.  Bath  Gas, 
etc.,  Co.,  94  Me.  17);  or  vats,  Chicago  Pack- 
ing, etc.,  Co.  v.  Rohan,  47  111.  App.  640;  Car- 
rigan  v.  Washburn,  eic,  Mfg.  Co.,  170  Mass. 
79;  Balle  v.  Detroit  Leather  Co.,  73  Mich.  158; 
or  hatches,  The  Saratoga,  (C.  C.  A.)  94  Fed. 
Rep.  221;  Gleeson  v.  Excelsior  Mfg.  Co.,  94 
Mo.  201. 

Unplunked  Elevated  Structures  Used  for  Stor- 
ing Cars  and  to  Work  in.  —  Kennedy  v.  Man- 
hattan R.  Co  ,  145  N.  Y.  288. 

Insufficiently  lighted  Premises.  —  Gulf,  etc., 
R.  Co.  v.  Jackson,  (C.  C.  A.)  65  Fed.  Rep.  48; 
Stubbs  v.  Atlanta  Cotton-Seed  Oil  Mills,  92 
Ga.  495;  Indianapolis,  etc.,  R.  Co.  v.  Watson, 
114  Ind.  20,  5  Am.  St.  Rep.  578;  Foster  v. 
Kansas  Salt  Co.,  60  Kan.  859,  57  Pac.  Rep. 
961;  Michaels  v.  Levison,  (City  Ct.  Tr.  T.)  2 
City  Ct.  (N.  Y.)  411. 

Defectively  Constructed  Doors.  —  The  Lucken- 
bach,  53  Fad".  Rep.  662. 

Dangerous  Overhanging  Walls.  —  Andrews 
v.  Tamarack  Min.  Co.,  114  Mich.  375. 

Defectively  Propped  Timbers.  —  Lucey  v. 
Hannibal  Oil  Co.,  129  Mo.  32. 

Improperly  Roofed  Gas-tanks.  —  Collins  v. 
Cincinnati,  etc. ,  R.  Co. ,  (Ky.  1892)  18  S.  W. 
Rep.  11. 

low  Steam-pipe  Stretching  Across  Car  Track. 
—  Renne  v.  U.  S.  Leather  Co.,  107  Wis.  305. 
See  also  Miller  v.  Grieme,  53  N.  Y.  App.  Div. 
276. 

Defective  Railroad ' '  Tracks.  —  Dwyer  v.  St. 
Louis,  etc.,  R.  Co.,  52  Fed.  Rep.  87;  Walker 
v.  Atlanta,  etc.,  R.  Co.,  103  Ga.  820;  White  v. 
Kennon,  83  Ga.  343;  Drake  v.  Union  Pac.  R. 
Co.,  2  Idaho  453;  East  St.  Louis  Connecting 
R.  Co.  v.  Shannon,  52  111.  App.  420:  Ohio, 
etc.,  R.  Co.  v.  Bass,  36  111.  App.  126;  Chicago, 
etc.,  R.  Co.  v.  Massig,  50  111.  App.  666;  Bat- 
terson  v.  Chicago,  etc.,  R.  Co.,  53  Mich.  125; 
Niles  v.  Minneapolis,  etc..  R.  Co.,  107  Mich. 
238;  Gulf,  etc.,  R.  Co.  v.  Hohl,  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  1131.  See  also  the 
title  Coupling  Cars  (Injuries  by),  vol.  7,  p. 
1050  et  seq.,  1058. 

Such  are  uneven  tracks.  O'Neal  v.  Chicago. 


etc..  Coal  R.  Co.,  132  Ind.  110;  insufficiently 
ballasted  tracks,  Evansville,  etc.,  R.  Co.  v. 
Henderson,  142  Ind.  596;  Louisville,  etc.,  R. 
Co.  v.  Kemper,  147  Ind.  561;  tracks  with  worn- 
out  rails,  Michigan  Cent.  R.  Co.  v.  Austin,- 40 
Mich.  249;  or  with  defective  sleepers,  O'Neil 
v.  Keyes,  168  Mass.  517;  and  tracks  covered 
with  snow  or  ice,  Fay  v.  Chicago,  etc.,  R.  Co., 
72  Minn.  192. 

Obstructions  Near  Railway  Track.  —  Connors 
v.  Elmira,  etc.,  R.  Co.,  92  Hun  (N.  Y.)  339; 
Gibson  v.  Erie  R.  Co.,  63  N.  Y.  449,  20  Am. 
Rep.  552,  reversing  5  H  un  (N.  Y.)  31.  Such 
are  piles  of  lumber.  Gaffney  v.  New  York,  etc., 
R.  Co.,  15  R.  I.  456,  31  Am.  &  Eng.  R.  Cas. 
265;  Haley  v.  Jump  River  Lumber  Co.,  81 
Wis.  412;  piles  of  stone.  Smith  v.  Winona, 
etc.,  R.  Co.,  42  Minn.  87:  low  overhead 
bridges,  Goff  v.  Norfolk,  etc.,  R.  Co.,  36  Fed. 
Rep.  299;  Louisville,  etc.,  R.  Co.  v.  Banks, 
104  Ala.  508;  Baltimore,  etc.,  R.  Co.  v. 
Strieker,  51  Md.  47,  34  Am.  Rep.  291 ;  Williams 
v.  Delaware,  etc.,  R.  Co.,  116  N.  Y.  628,  re- 
versing 39  Hun  (N.  Y.)  430;  Clark  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.  709,  49  Am.  Rep. 
394;  Williamson  v.  Newport  News,  etc.,  Co., 
34  W.  Va.  657,  26  Am.  St.  Rep.  927;  cars  stand- 
ing on  adjacent  track,  Anglin  v.  Texas,  etc., 
R.  Co.,  (C.  C.  A.)  60  Fed.  Rep.  553;  Content 
v.  New  York,  etc.,  R.  Co.,  165  Mass.  267:  Mc- 
Dugan  v.  New  York  Cent.,  etc.,  R.  Co.,  (C.  PI. 
Gen.  T.)  10  Misc.  (N.  Y.)  336;  switching  posts, 
Glass  v.  Chicago,  etc.,  R.  Co.,  41  111.  App.  87; 
Austin  v.  Boston,  etc.,  R.  Co.,  164  Mass.  282: 
signal  posts,  Lovejoy  v.  Boston,  etc.,  R.  Corp., 
125  Mass.  79,  28  Am.  Rep.  206;  clearance 
posts,  Scidmore  v.  Milwaukee,  etc.,  R.  Co.,  89 
Wis.  188;  guy  ropes  stretched  across  track, 
Erslew  v.  New  Orleans,  etc.,  R.  Co.,  49  La. 
Ann.  86;  cattle  guards,  McKee  v.  Chicago, 
etc.,  R.  Co.,  83  Iowa  616;  Missouri  Pac.  R. 
Co.  v.  Somers,  71  Tex.  700;  sheds,  Chicago, 
etc.,  R.  Co.  v.  McGinnis,  49  Neb.  649;  awn- 
ings, Fisk  v.  Fitchburg  R.  Co.,  158  Mass.  238; 
cattle  chuies,  Boyd  v.  Harris,  176  Pa.  St.  484; 
bridge  pillars,  Bell  v.  New  York,  etc.,  R.  Co., 
168  Mass.  443;  and  unguarded  culverts, 
West  v.  Southern  Pac.  Co.,  (C.  C.  A.)  85  Fed. 
Rep.  392.  See  also  the  title  Coupling  Cars 
(Injuries  by),  vol.  7,  pp.  1050,  1060. 

Caving  in  of  Earth  in  Making  Excavations  — 
United  States.  —  Anderson  v.  Winston,  31  Fed. 
Rep.  528. 

Colorado.  —  Fairmount  Cemetery  Assoc.  v. 
Davis,  4  Colo.  App.  57. 

Illinois.  —  Western  Stone  Co.  v.  Musial,  8; 
111.  App.  82. 

Indiana.  —  Swanson  v.  Lafayette,  134  Ind. 
625;  Railsback  v.  Wayne  County  Turnpike 
Co.,  10  Ind.  App.  622;  Griffin  v.  Ohio,  etc.,  R. 
Co.,  124  Ind.  326. 

Iowa.  —  Rasmussen  v.  Chicago,  etc.,  R.  Co., 
65  Iowa  236;  Michaelson  v.  Sergeanl  Bluffs, 
etc.,  Brick  Co.,  94  Iowa  7^5. 

Minnesota.  —  Swanson  v.  Great  Northern  R. 
Co.,  68  Minn.  1S4;  Pederson  v.  Rushford,  41 
Minn.  289.  See  also  Kletschka  v.  Minneapolis, 
etc.,  R.  Co.,  80  Minn.  23S. 

A'ew  York.  —  Collins  v.  Crimmins,  (N.  Y. 
Super.  Ct.  Gen.  T.)  U  Misc.  (N.  Y.)  24;  Baker 
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ances  or  caused  by  imperfections  and  defects  therein,  cannot  be  made  a  ground 
of  recovery  for  injuries  sustained  by  the  servant  in  the  course  of  the  employ- 
ment,1 and  he  cannot  call  upon  the  employer  to  make  alterations  to  secure 
greater  safety.*  Thus,  the  employee  assumes  the  open  and  obvious  danger 
incidental  to  the  operation  of  unguarded  machinery.3 


v.  Sutton,  II  N.  Y.  App.  Div.  271;  Krauz  v. 
Long  Island  R.  Co.,  (Supm.  Ct.  Gen.  T.)  17  N. 
Y.  St.  Rep.  684. 

Pennsylvania.  —  McKinzie  v.  Philadelphia, 
8  Pa.  Co.  Ct.  293. 

South  Dakota.  —  Carlson  v.  Sioux  Falls 
Water  Co.,  8  S.  Dak.  47- 

Tennessee.  —  Brown  v.  Chattanooga  Electric 
R.  Co.,  101  Tenn.  252. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  French,  86 
Tex.  96. 

Utah.  —  Allen  v.  Logan  City,  10  Utah  279. 

Wisconsin.  —  Showalter  v.  Fairbanks,  88 
Wis.  376;  Larsson  v.  McClure,  95  Wis.  533. 

Employees  Do  Not  Assume  the  Risk  of  a  Derrick, 
with  whose  construction  they  have  had  nolh- 
ing  to  do,  falling  on  them,  by  working  near  it. 
McMahon  v.  McHale  174  Mass.  320. 

1.  Dangerous  Machinery  and  Appliances  —  Illi- 
nois.—  Chicago,  etc.,  R.  Co.  v.  Merckes,  36 
111.  App.  195;  Litchfield  Car,  etc.,  Co.  v. 
Romine,  39  111.  App.  642. 

Maryland.  —  Michael  v.  Stanley,  75  Md.  464. 

Massachusetts.  —  Smith  v.  Beaudry,  175 
Mass.  286;  Chisholm  v.  New  England  Tele- 
phone, etc.,  Co.,  176  Mass.  125. 

Michigan.  —  Ragon  v.  Toledo,  etc.,  R.  Co., 
97  Mich.  265,  37  Am.  St.  Rep.  336. 

Missouri.  —  Porter  v.  Hannibal,  etc.,  R.  Co., 
71  Mo.  66,  36  Am.  Rep.  454;  Bohn  v.  Chicago, 
etc.,  R.  Co.,  106  Mo.  429;  Glover  v.  Kansas 
City  Bolt,  etc.,  Co.,  153  Mo.  327. 

Nebraska.  —  Omaha  Bottling  Cq.  v.  Theiler, 
59  Neb.  257. 

New  -York.  —  Recka  v.  0.:ean  Steamship 
Co.,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  526;  Van 
Horn  v.  Boston,  etc.,  R.  Co.,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  St.  Rep.  782,  affirmed  113  N.  Y. 
634;  O'Connor  v.  Pennsylvania  R.  Co.,  48  N. 
Y.  App.  Div.  244:  Stand  tke  v.  Swits  CondS  Co., 
53  N.  Y.  App.  Div.  500. 

Ohio.  —  National  Malleable  Castings  Co.  v. 
Luscomb,  19  Ohio  Cir.  Ct.  673. 

Pennsylvania.  —  Fick  v.  Jackson,  3  Pa. 
Super.  Ct.  378;  McDivitt  v.  Miller,  17  Lane.  L. 
Rev.  (Pa.)  247. 

Wisconsin. —  Peterson  v.  Sherry  Lumber  Co., 
90  Wis.  83;  Helmke  v.  Thilmany,  107  Wis. 
216. 

Knowledge  of  Danger  and  Assumption  of  Risk 

are  widely  different,  and  when  a  servant 
works  with  obsolete  machinery  he  assumes  no 
risk,  though  knowing  the  danger.  Lloyd  v. 
Hanes,  126  N.  Car.  359. 

2.  Master  Not  Bound  to  Make  Alterations. — ■ 
Hickey  v.  Taatfe,  105  N.  Y.  26;  Sweeney  v'. 
Berlin,  etc.,  Envelope  Co.,  101  N.  Y.  520,  54 
Am.  Rep.  722. 

3.  Unguarded  Machinery — Saws. — Journeaux 
v.  E.  H.  Stafford  Co.,  122  Mich.  396;  Schlier- 
mann  v.  Hammond  Typewriter  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)  n  Misc.  (N.  Y.)  546;  Mc- 
Cann  v.  Mathison,  (Brooklyn  Citv  Ct.  Gen.  T.) 
12  Misc.  (N.  Y.)  214;  Hazen  v.  West  Superior 
Lun  ber  Co.,  91  Wis.  208-  Stephenson  v.  Dun- 
can, 73  Wis.  404,  9  Am.  St.  Rep.  806. 


Knives.  —  Arkadelphia  Lumber  Co.  v. 
Bethea,  57  Ark.  76;  Huffer  v.  Herman,  66  111. 
App.  481;  Rikel  v.  Ferguson,  (Brooklyn  City 
Ct.  Gen.  T.)  5  N.  Y.  Supp.  774;  Crown  v.  Orr, 
140  N.  Y.  450;  Bond  v.  Smith,  (Brooklyn  City 
Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  124.  See  also 
Guedelhofer  v.  Ernsting,  23  Ind.  App.  188. 

Cog  Wheels.  —  E.  S.  Higgins  Carpet  Co.  v. 
O'Keefe,  (C.  C.  A.)  79  Fed.  Rep.  900;  Town- 
send  v.  Langles,  41  Fed.  Rep.  919;  Gorman  v. 
Des  Moines  Brick  Mfg.  Co.,  99  Iowa  257; 
Cunningham  t.  Bath  Iron  Works,  92  Me. 
501;  Schroeder  v.  Michigan  Car  Co.,  56  Mich. 
132;  Olson  v.  McMurray  Cedar  Lumber  Co.,  9 
Wash.  500. 

Set  Screws.  —  Rooney  v.  SewaJl,  etc.,  Cord- 
age Co.,  161  Mass.  153;  Demers  v.  Marshall, 
172  Mass.  548;  Middaugh  v.  Mitchell  120 
Mich.  5S1;  Dovvling  v.  Allen,  14  Mo.  App.  590; 
Dillman  v.  Hamilton,  14  Montg.  Co.  Rep. 
(Pa.)  92. 

Rollers. — Connolly  v.  Eldredge,  160  Mass. 
566;  O'Connor  v.  Whittall,  169  Mass.  563; 
Berger  v.  St.  Paul,  etc.,  R.  Co.,  39  Minn,  78; 
Disano  v.  New  England  Steam  Brick  Co.,  20 
R.  I.  452. 

Belts  and  Gearing.  —  Pitrowcky  v.  J.  W. 
Reedy  Elevator  Mfg.  Co.,  54  111.  App.  253; 
Goodridge  v.  Washington  Mills  Co. ,  160  Mass. 
234;  Downey  v.  Sawyer,  157  Mass.  418;  Pro- 
berc  v.  Phipps,  149  Mass.  258. 

Shafting.  —  Russell  v.  lillotson,  140  Mass. 
201;  Van  Horn  v.  Boston,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  782, 
affirmed  113  N.  Y.  635;  Biown  v.  Tabor  Mill 
Co.,  22  Wash.  317. 

Pinions.  —  Scharenbroich  v.  St.  Cloud  Fiber- 
Ware  Co.,  59  Minn.  116. 

Lubricators.  —  Texas,  etc.  R.  Co.  v.  McKee, 
9  Tex.  Civ.  App.  100 

Dinking  Machines .  —  Quigley  v.  Thomas  G. 
Plant  Co.,  165  Mass.  368. 

Unblocked  Frogs,  Guard  Rails,  and  Switches. 
—  Narramore  v.  Cleveland,  etc.,  R.  Co.,  37  C. 
C.  A.  499,  96  Fed.  Rep.  298;  Mayes  v.  Chi- 
cago, etc.,  R.  Co.,  63  Iowa  562;  Giliin  v.  Pat- 
ten, etc.,  R.  Co.,  93  Me.  80;  Gleason  v  New 
York,  etc.,  R.  Co.,  159  Mass.  68;  Wilson  v. 
Winona,  etc.,  R.  Co.,  37  Minn.  326,  5  Am.  St. 
Rep.  851;  Burnham  v.  Concord,  etc.,  R.  Co  , 
68  N.  H.  567.  See  also  supra,  this  section,  1. 
b.  (2)  (d)  ee.  Blocking  Progs,  Guard  Rails,  and 
Switches';  and  the  title  Coupling  Cars  (Inju- 
ries by),  vol.  7,  p.  1059. 

Applications  of  Rule  as  to  Obviously  Dangerous 
or  Defective  Machinery  —  Ladders.  —  St.  Louis, 
etc.,  R.  Co.  v.  Kelton,  55  Ark.  483;  Buhle  v. 
Harland,  37  111.  App.  350;  Lamotte  v.  Boyce, 
105  Mich.  545;  Steinhauser  v.  Sptaul,  127  Mo. 
541;  McGrath  v.  Walsh,  15  Daly  (N.  Y.)  210; 
Marsh  v.  Chickering,  101  N.  Y.  396;  Borden 
v.  Daisy  Roller  Mill  Co.,  98  Wis.  407- 

Saws.  —  Michael  v.  Stanley,  75  Md.  464; 
Frazier  v.  Lloyd,  23  W.  N.  C.  (Pa.)  178;  Eid- 
man  v.  Illinois  Steel  Co.,  95  Wis.  6,  60  Am.  St. 
Rep.  66. 
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(4)  In  Methods  of  Work.  —  Obvious  imperfections  or  inherent  dangers  in 
methods  of  work,  existing  at  the  time  of  entering  upon  the  employment, 
cannot  be  made  the  basis  of  a  liability  in  favor  of  an  employee  who  suffers  an 
injury  in  the  course  of  such  employment.1    Below  are  given  many  illustra- 


Hooks.  —  Recka  v.  Ocean  Steamship  Co.,(C. 
PI.  Gen.  T.)  3  Misc.  (N.  Y.)  526;  Thorn  v. 
New  York  City  Ice  Co.,  46  Hun  (N  Y.)  497; 
Devlin  v.  Phoenix  Iron  Co.,  182  Pa.  St.  109; 
Goltz  v.  Milwaukee,  etc.,  R.  Co.,  76  Wis. 
136. 

Windlasses. — Anderson  v..  Clark,  155  Mass. 
368;  Cunningham  v.  Lynn,  etc.,  St.  R.  Co., 
170  Mass.  298. 

Winches.  —  The  Maharajah,  40  Fed.  Rep. 
784. 

Ropes. — Johnson  v.  Boston  Tow-Boat  Co., 
135  Mass.  209,  46  Am.  Rep.  458;  Cregan  v. 
Marston,  126.  N.  Y.  568;  French  v.  Aulls,  72 
Hun  (N.  Y.)  442;  Schulz  v.  Johnson  7  Wash. 
403.  See  also  Farrell  v.  Continental  Iron 
Works,  102  Fed.  Rep.  514. 

Brakes.  —  Nelson  v.  Central  R.,  etc.,  Co.,  88 
Ga.  225;  Alexander  v.  Louisville,  etc.,  R.  Co., 
83  Ky.  589;  Windover  v.  Troy  City  R.  Co.,  4 
N.  Y.  App.  Div.  202;  Gann  z.  Nashville,  etc., 
R.  Co.,  101  Tenn.  380. 

Switches.  —  Naylor  v.  New  York  Cent.,  etc., 
R.  Co.,  33  Fed.  Rep.  801;  Peoria,  etc.,  R.  Co. 
v.  Ross,  55  111.  App.  638;  Goodes  v.  Bosion, 
etc.,  R.  Co.,  162  Mass.  287;  Sparks  v.  Kansas 
City,  etc.,  R.  Co.,  31  Mo.  App.  in;  Orrison 
v.  Pennsylvania  Co.,  1  Walk.  (Pa.)  134. 

Derricks.  —  Horrigan  v.  New  York  Cent., 
etc.,  R.  Co.,  7  N.  Y.  App.  Div.  377. 

Keelsons.  —  Foley  v.  Brooklyn  Gas  Light 
Co.,  9  N.  Y.  App.  Div.  91. 

Platforms.  —  Henderson  v.  Boynton,  173 
Mass.  217;  Kaare  v.  Troy  Steel,  etc.,  Co.,  139 
N.  Y.  369;  Nuss  v.  Rafsnyder,  178  Pa.  St.  397. 

Locomotives.  —  Louisville,  etc.,  R.  Co.  v. 
Stults,  105  Ala.  368,  53  Am.  St.  Rep.  127; 
Bridges  v.  Tennessee  Coal,  etc.,  Co.,  109  Ala. 
287;  O'Mellia  v.  Kansas  City,  etc.,  R.  Co  ,  115 
Mo.  205;  New  York,  etc.,  R.  Co.  v.  Lyons,  119 
Pa.  St.  324.  Such  are  injuries  to  engineers 
from  defects  in  pilots;  Fordyce  v.  Edwards,  60 
Ark.  43S;  in  flues,  Monaghan  v.  New  York 
Cent.,  etc.,  R.  Co.,  45  Hun  (N.  Y.)ii3;  or  in 
boilers,  McKelvey  v.  Chesapeake,  etc.,  R.  Co., 
35  W.  Va.  500;  or  the  injury  from  a  ragged 
sliver  on  a  wheel,  to  a  person  cleaning  an  en- 
gine, McCain  v.  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.)  76  Fed.  Rep.  125. 

Belts.  —  Willinghain  v.  Rockdale  Oil,  etc., 
Co.,  101  Ga.  713;  Corbett  v.  Smith,  101  Tenn. 
368. 

Lamps  or  Lanterns.  —  Pennsylvania  Co.  v. 
Congdon,  134  Ind.  226,  39  Am.  St.  Rep.  251; 
Wray  v.  Southwestern  Electric  Light,  etc., 
Co.,  68  Mo.  App.  380. 

Rollers.  —  Walsh  v.  Commercial  Steam 
Laundry  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  11 
Misc.  (N.  Y.)  3. 

Elevators.  —  Sievers  v.  Peters  Box,  etc.,  Co., 
151  Ind.  642;  Mann  v.  O'Sullivan,  126  Cal.  61. 
See  also  the  title  Elevators,  vol.  10,  p.  952 
et  sea. 

Greasy  Steps  on  Engine.  —  Book  rum  v.  Gal- 
veston, etc.,  R.  Co.,  (Tex.  Civ.  App.  1900)  57 
S.  W.  Rep.  919. 

Cars  and  Handcars.  —  Rebelsky  v.  Chicago, 


etc.,  R.  Co.,  79  Iowa  55;  O'Connor  v.  Illinois 
Cent.  R.  Co.,  83  Iowa  105;  Notion  v.  Louis- 
ville, etc.,  R.  Co.,  (Ky.  1895)  30  S.  W.  Rep. 
599;  Carey  v.  Boston,  etc.,  R.  Co.,  158  Mass. 
228;  Cassady  v.  Boston,  etc.,  R.  Co.,  164 
Mass.  168;  Ft.  Wayne,  etc.,  R.  Co.  v.  Gilder- 
sleeve,  33  Mich.  133;  Botsford  v.  Michigan 
Cent.  R.  Co.,  33  Mich.  256;  Barkdoll  v.  Penn- 
sylvania R.  Co.,  21  W.  N.  C.  (Pa.)  281;  Rcgers 
v.  Galveston  City  R.  Co.,  76  Tex.  502. 

Notice  of  Defects.  —  Where  special  tracks  are 
provided  for  the  repair  of  defective  cars,  the 
fact  that  a  car  is  placed  on  one  of  these  tracks 
is  sufficient  notice  to  an  experienced  switch- 
man of  its  condition.  Brown  v.  Chicago,  etc., 
R.  Co.,  59  Kan.  70. 

Chisels.  —  Fordyce  v.  Stafford,  57  Ark.  503. 

Viiious  Horses.  —  Smith  v.  Drake,  125  Pa. 
St.  501;  Shaw  v.  Deal,  7  Pa.  Co.  Ct/  378; 
Green,  etc.,  St.  Pass.  R.  Co.  *.  Bresmer,  97 
Pa.  St.  103. 

Trucks.  —  Coyle  v.  Mangan,  (Brooklyn  City 
Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  11. 

Cranes.  — ■  Parenlo  v.  Taylor,  26  N.  Y.  App. 
Div.  518. 

1.  Dangerous  Methods  of  Work —  United  States. 
—  Red  River  Line  v.  Cheatham,  (C.  C  A.)  60 
Fed.  Rep.  517;  Hunt  v.  Kile,  38  C.  C.  A.  641, 
98  Fed.  Rep.  49.  Compare  Grace,  etc.,  Co.  v. 
Kennedy,  40  C.  C.  A.  69,  99  Fed.  Rep.  679. 

Illinois.  —  Pennsylvania  Co.  v.  Backes,  133 
111.  255. 

Iowa.  —  Kroy  v.  Chicago,  etc.,  R.  Co.,  32 
Iowa  357;  Beckman  v.  Consolidation  Coal  Co., 
90  Iowa  252;  Kuhns  v.  Wisconsin,  etc.,  R.  Co., 
70  Iowa  561. 

Maine.  —  Mundle  v.  Hill  Mfg.  Co..,  86  Me. 
400. 

Massachusetts.  —  Caron  v.  Boston,  etc.,  R. 
Co.,  164  Mass.  523;  Goldthwait  v.  Haverhill, 
etc.,  St.  R.  Co.,  160  Mass.  554. 

Michigan.  —  Ragon  v.  Toledo,  etc.,  R.  Co., 
97  Mich.  265,  37  Am.  St.  Rep.  336. 

Missouri. — Cagney  v.  Hannibal,  etc.,  R. 
Co.,  69  Mo.  416. 

New  York.  — Crowes.  New  York  Cent.,  etc., 
R.  Co.,  70  Hun  (N.  Y.)  37 ;  Thorn  v.  New  York 
City  Ice  Co.,  46  Hun  (N.  Y.)  497. 

Oklahoma.  —  Chaddick  v.  Lindsay,  5  Okla. 
6r6. 

Oregon.  —  Brown  v.  Oregon  Lumber  Co.,  24 
Oregon  315;  Scott  v.  Oregon  R.,  etc.,  Co.,  14 
Oregon  211. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Johnson,  83 
Tex.  628. 

Washington.  —  Hogele  v.  Wilson,  5  Wash. 
160. 

Wisconsin.  —  Kelley  v.  Chicago,  etc.,  R.  Co., 
53  Wis.  74. 

See  also  the  titles  Coupling  Cars  (Injuries 

BY),  vol.  7,  p.  1052  et  seq .;  EXPLOSIONS  AND  EX- 
PLOSIVES, Vol.  12,  p.  505. 

Where  Servant  Knows  of  Negligent  Methods  He 
Cannot  Recover. —  Hammond  v.  Chicago,  etc., 
R.  Co.,  83  Mich.  334;  Bengtson  v.  Chicago, 
etc.,  R.  Co..  47  Minn.  486;  Bonnet  v.  Galves- 
ton, etc.,  R.  Co.,  (Tex.  Civ.  App.  1895)  3r  S. 
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tions  of  risks,  caused  by  imperfect  or  defective  methods  of  work,  which  the 
servant  assumes,  provided  he  has  knowledge  of  them  or  could  have  acquired 
knowledge  by  the  use  of  ordinary  care.1 

(5)  Extra-hazardous  Employment.  —  The  rule  that  the  servant  assumes  the 
obvious  or  inherent  risks  of  his  employment  applies  though  the  work  in  which 
he  is  engaged  is  extra-hazardous;  the  servant  cannot  incur  unusual  danger  at 
the  risk  of  the  master.*    The  fact  that  the  servant  does  not  possess  ordinary 


W.  Rep.  525.  See  also  Leazott  v.  Boston,  etc., 
R.  Co.,  70  N.  H.  5. 

The  Mere  Fact  that  Safer  Methods  Might  Have 
Prevented  Injury  is  not  a  ground  of  recovery. 
Simmons  v.  Chicago,  etc.,  R.  Co.,  no  111.  340, 
affirming  11  111.  App.  147;  Hewitt  v.  Flint, 
etc.,  R.  Co.,  67  Mich.  61;  Watts  v.  Hart,  7 
Wash.  178;  Naylor  v.  Chicago,  etc.,  R.  Co.,  53 
Wis.  661;  Behm  v.  Armour,  58  Wis.  1.  See 
also  Songstad  v.  Burlington,  etc.,  R.  Co.,  5 
Dak.  517,  38  Am.  &  Eng.  R.  Cas.  211. 

1.  Insufficient  Force  for  Work.  —  Long  v. 
Coronado  R.  Co.,  96  Cal.  269;  Swift  v.  Rut- 
kowski,  167  111.  156;  Mad  River,  etc.,  R.  Co. 
v.  Barber,  5  Ohio  St.  541,  67  Am.  Dec.  312; 
International,  etc..  R.  Co.  v.  Turner,  3  Tex. 
Civ.  App.  487:  Eddy  v.  Rogers,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  295. 

Failure  to  Provide  Train  with  Conductor.  — 
Gulf,  etc.,  R.  Co.  v.  Harriett,  80  Tex.  73. 

Failure  to  Provide  Watchman  or  Track-walko . 
—  Texas,  etc.,  R.  Co.  v.  Minnick,  (C.  C.  A.)  57 
Fed.  Rep.  362;  Texas,  etc.,  R.  Co.  v.  Smith, 
(C.  C.  A.)  67  Fed.  Rep.  524;  Hammond  v.  Chi- 
cago, etc.,  R.  Co.,  83  Mich.  334;  Lake  Shore, 
etc.,  R.  Co.  v.  Fkzpatrick,  31  Ohio  St.  479; 
Pittsburgh,  etc.,  R.  Co.  v.  Eis,  2  Ohio  Cir.  Ct. 
3,  1  Ohio  Cir.  Dec.  329;  Rumsey  v.  Delaware, 
etc.,  R.  Co.,  151  Pa.  St.  74;  Campbell  v. 
Pennsylvania  R.  Co.,  (Pa.  1886)  2  Atl.  Rep. 
489;  Latremouille  v.  Bennington,  etc.,  R.  Co., 

63  Vt.  336. 

Failure  to  Provide  Engine  with  Fireman.  — 
Wright  v.  Southern  Pac.  Co.,  14  Utah  383. 

Failure  to  Provide  Sufficient  Force  to  Lift 
Hand-car  from  Track.  — St.  Louis,  etc.,  R.  Co. 
v.  Lemon,  83  Tex.  143. 

Failure  to  Provide  Sufficient  Force  to  Hoist 
Timber.  —  Texas,  etc.,  R.  Co.  v.  Rogers,  (C. 
C.  A.)  57  Fed.  Rep.  378. 

Tools  Not  Adapted  for  Work  Furnished  by 
Master.  —  Box  v.  Chicago,  etc.,  R.  Co.,  107 
Ioiva  660;  Texas,  etc.,  R.  Co.  v.  Bradford,  66 
Tex.  732,  59  Am.  Rep.  639;  Nix  v.  Texas  Pac. 
R.  Co.,  82  Tex.  473,  27  Am.  St.  Rep.  897; 
Houston,  etc.,  R.  Co.  v.  Conrad,  62  Tex.  627. 

Failure  to  Furnish  Proper  Insulating  Gloves  to 
Linemen.  —  Smart  v.  Louisiana  Electric  Light 
Co.,  47  La.  Ann.  869.  See  also  the  title  Elec- 
tric-light Companies,  vol.  10,  p.  869. 

Hammer  Not  Adapted  for  Work.  —  H.  S. 
Hopkins  Bridge  Co.  v.  Burnett',  85  Tex.  16. 

Failure  to  Furnish  Necessary  Appliances.  — 
Heath  v.  Whitebreast  Coal,  etc.,  Co.,  65  Iowa 
737;  Cunningham  v.  Lynn,  etc.,  St.  R.  Co., 
170  Mass.  298;  Kennedy  v.  Manhattan  R.  Co., 
33  Hun  (N.  Y.)  457,  102  N.  Y.  742;  Cowhill  v. 
Roberts,  71  Hun  (N.  Y.)  127.  See  also  cases 
cited  in  the  following  note. 

Gates  or  Signals  at  Crossings.  —  Bancroft  v. 
Boston,  etc.,  R.  Co.,  67  N.  H.  466. 

Signal  Lamp  and  Flag  for  Car  Inspectors.  — 
Mareanw.  New  York,  etc.R.Co.,  167  Pa.  St. 221. 


Telltales  for  Low  Overhead  Bridges.  — Allen 
v.  Boston,  etc.,  R.  Co.,  69  N.  H.  271;  Ryan 
v.  Long  Island  R.  Co.,  51  Hun  (N.  Y.)  607. 

Lights  for  Moving  Cars  in  Railroad  Yard.  — 
Crowe  v.  New  York  Cent.,  etc.,  R.  Co.,  70 
Hun  (N.  Y.)  37. 

Check  Chains  on  Gravel  Car.  —  Carr  v.  North 
River  Constr.  Co.,  48  Hun  (N.  Y.)  266. 

Brake  for  Locomotive.  —  Monaghan  v.  New 
York  Cent.,  etc.,  R.  Co.,  45  Hun  (N.  Y.)  113. 

Pits  for  Engine  Cleaners  to  Work  in.  —  South 
Florida  R.  Co.  v.  Weese,  32  Fla.  212;  Seldom- 
ridge  v.  Chesapeake,  etc.,  R.  Co.,  46  W.Va.  569. 

Switch  Lock.  —  Birmingham  R.,  etc..  Co.  v. 
Allen,  99  Ala.  359. 

Appliance  to  Cover  Blast  in  Mining  Work.  — 
Gallagher  v.  McMullin,  7  N.  Y.  App.  Div.  321. 

Failure  to  Make  Rules  and  Regulations.  — 
Martins  v.  Stevens,  1  Northam.  Co  .Rep.  (Pa.) 
191;  Gulf,  etc.,  R.  Co.  v.  Williams,  (Tex.  Civ. 
App.  1897)  39  S.  W.  Rep.  967;  Portance  v. 
Lehigh  Valley  Coal  Co.,  101  Wis.  574. 

2.  Risks  of  Extra-hazardous  Work  Assumed  — 
Colorado.  —  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  219. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Swisher, 
61  111.  App.  611. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Adams,  105  Ind.  151,  23  Am.  &  Eng.  R.  Cas. 
408. 

Massachusetts.  —  Downey  v.  Sawyer,  157 
Mass.  418. 

Minnesota.  —  Woods  v.  St.  Paul,  etc.,  R.  Co., 
39  Minn.  435;  Smith  v.  Winona,  etc.,  R.  Co., 
42  Minn.  87,  41  Am.  &  Eng.  R.  Cas.  289. 

Missouri.  —  Claybaugh  v.  Kansa:  City,  etc., 
R.  Co.,  56  Mo.  App.  630;  Watson  v.  Kansas, 
etc.,  Coal  Co.,  52  Mo.  App.  366;  Alcorn  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  Si;  Boemer  v. 
Central  Lead  Co.,  69  Mo.  App.  601. 

New  York.  —  Williams  v.  Delaware,  etc.,  R. 
Co.,  116  N.  Y.  628,  reversing  39  Hun  (N.  Y.) 
430;  Cowhill  v.  Roberts,  71  Hun  (N.  Y.)  127; 
Keenan  v.  New  York,  etc.,  R.  Co.,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  34. 

Oregon.  — Scott  v.  Oregon  R.,  etc.,  Co.,  14 
Oregon  211. 

Texas.  —  Watson  v.  Houston,  etc.,  R  Co., 
58  Tex.  434. 

Utah. — Anderson  v.  Daly  Min.  Co.,  16 
Utah  28. 

Wisconsin.  —  Powell  v.  Ashland  Iron,  etc., 
Co.,  98  Wis.  35. 

See  also  the  tiiles  Coupling  Cars  (Injuries 
by),  vol.  7,  p.  1058;  Explosions  and  Explo- 
sives, vol.  12,  p.  505. 

When  a  Servant  Is  Temporarily  Engaged  in 
More  Hazardous  Work  than  that  for  which  he 
is  employed,  he  takes  upon  himself  all  such 
risks  incident  to  the  work  as  are  equally  open 
to  the  observation  of  himself  and  the  master. 
North  Chicago  St.  R.  Co.  v.  Conway,  76  111. 
App.  621.  / 
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intelligence  does  not  alter  this  rule,  if  the  employer  is  not  chargeable  with 
notice  of  such  fact.1 

(6)  Working  under  Orders.  —  Since  the  master  is  under  a  special  duty  to 
inspect  and  investigate  risks  to  which  the  servant  is  exposed,  and  since  the 
servant  may  rely  upon  the  performance  of  this  duty,  the  fact  that  the  servant 
proceeds  under  the  orders  of  the  master,  in  performing  an  act  whereby  he  is 
exposed  to  unusual  danger,  renders  the  master  liable  for  a  resulting  injury  to 
the  servant,  unless  the  risk  of  the  act  was  fully  realized  by  the  servant  and 
was  so  apparent  that  no  man  of  ordinary  prudence,  situated  as  he  was,  would 
have  undertaken  it;  and  this  rule  holds  whether  the  act  was  within  01 
without  the  scope  of  the  servant's  employment.2 

(7)  Master  s  Assurance  that  Work  Is  Safe.  —  Where  the  danger  of  the  work- 
is  obvious,  the  servant  assumes  the  lisk  although  the  master  assures  him  that 
the  work  is  safe.3 

(8)  Momentary  Forgetfulness  of  Risk.  ■ —  If  the  servant  is  conscious  of  the 
dangers,  the  fact  that  he  for  a  moment  forgets  their  existence,  and  thereby 
sustains  an  injury,  will  not  make  the  master  liable.4 

(9)  Fear  of  Losing  Employment.  —  If  the  servant  undertakes  the  perform- 
ance of  work,  the  danger  of  which  he  fully  comprehends,  the  fact  that  he 


1,  Servant  of  Less  than  Ordinary  Intelligence. 

—  Deisenrieter  v.  Kraus-Merkel  Malting  Co., 
97  Wis.  279. 

2.  Dangerous  Work  Done  under  Master's  Orders 

—  United  States.  —  Reed  v.  Slockmeyer,  (C.  C. 
A.)  74  Fed.  Rep.  186;  Wright,  v.  Southern  R. 
Co.,  80  Fed.  Rep.  260;  The  Ethelred,  96  Fed. 
Rep.  446. 

Georgia.  —  Central  R.  Co.  v.  Haslelt,  74  Ga. 
59;  Kane  v.  Savannah,  elc,  R.  Co.,  85  Ga. 
858;  Worlds  v.  Georgia  R.  Co.,  99  Ga. 
283. 

Illinois.  —  Consolidated  Coal  Co.  v.  Haenni, 
146  111.  614;  Chicago  Anderson  Pressed  Brick 
Co.  v.  Sobkowick,  148  111.  573;  Illinois  Steel 
Co.  v.  Schymanowski,  162  III.  460;  North  Chi- 
cago St.  R.  Co.  v.  Dudgeon,  184  111.  477, 
affirming 83  111.  App.  528;  East  St.  Louis  Ice, 
etc.,  Co.  v.  Sculley,  63  111.  App.  147;  Union 
Show  Case  Co.  v.  Blindauer,  75  111.  App.  358; 
Morris  v.  Pfeff-r,  77  111.  App.  516;  Colson  v. 
Craver,  80  111.  App.  99;  Pagels  v.  Meyer,  88 
III.  App.  169. 

Indiana.  —  Pennsylvania  Co.  v.  O'Shaugh- 
nessy,  122  Ind.  588;  Brazil  Block  Coal  Co.  v. 
Hoodlet,  129  Ind.  327;  Lebanon  v.  McCoy,  12 
Ind.  App.  500. 

Kentucky.  —  Flahiff  v.  Louisville,  etc.,  R; 
Co.,  9  Ky.  L.  Rep.  398;  McGhee  v.  Bell,  (Ky. 
1897)  39  S.  W.  Rep  823. 

Massachusetts.  —  Wilson  v.  Tremont,  etc., 
Mills.  159  Mass.  1 54 ;  Linch  v.  Sagamore  Mfg. 
Co.,  143  Mass.  206. 

Michigan.  —  Prentiss  v.  Kent  Furniture  Mfg. 
Co.,  63  Mich.  478;  Schlacker  v.  Ashland  Iron 
Min.  Co.,  89  Mich.  253;  Wheeler  v.  Berry,  05 
Mich.  250;  Gavigan  v.  Lake  Shore,  etc.,  R. 
Co.,  no  Mich.  71. 

Minnesota.  —  Anderson  v.  H.  C.  Akeley 
Lumber  Co.,  47  Minn.  128. 

Missouri.  —  McGowan  v.  St.  Louis,  etc.,  R. 
Co.,  61  Mo.  528;  Aldridge  v.  Midland  Blast 
Fu  mace  Co  ,  78  Mo.  5591  Shortel  v.  St.  Joseph, 
104  Mo.  114,  24  Am.  St.  Rep.  317;  Lucey  v. 
Hannibal  Oil  Co.,  129  Mo.  32;  Stephens  v. 
Hannibal,  etc.,  R.  Co.,  86  Mo.  221;  Ballard 
v.  Chicago,  etc.,  R.  Co.,  51  Mo.  App.  453; 
Reichla  v.  Gruensfeder,    52    Mo.    App.  43; 


Junior  v.  Missouri  Electric  Light,  etc.,  Co.. 
(Mo.  1895)  29  S.  W.  Rep.  988;  Harney  v.  Mis- 
souri Pac.  R.  Co.,  80  Mo.  App.  667. 

New  York.  —  Graves  v.  Brewer,  4  N.  Y. 
App.  Div.  327;  Recka  w.Ocean  Steamship  Co., 
(C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  526. 

North  Carolina.  — Mason  z,.  Richmond,  etc., 
R.  Co.,  in  N.  Car.  482,  32  Am.  St.  Rep.  814; 
Shadd  v.  Georgia,  etc.,  R.  Co.,  116  N.  Car. 
968. 

Pennsylvania.  —  Lee  v.  Woolsey,  109  Pa.  St. 
124. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Fowler,  56 
Tex.  452;  Newnom  v.  Southwestern  Tel.,  etc., 
Co.,  (Tex.  Civ.  App.  1S98)  47  S.  W.  Rep.  669; 
Texas,  etc.,  R.  Co.  v.  Bradford,  66  Tex.  732. 
59  Am.  Rep.  639. 

Wisconsin. — Writt  v.  Girard  Lumber  Co., 
qi  Wis.  496;  Doughertv  v.  West  Superior 
Iron,  etc.,  Co.,  88  Wis.  343;  Showalter  v.  Fair- 
banks, 8S  Wis.  376. 

See  also  the  title  Contributory  S'egligence, 
vol.  7,  pp.  422,  423. 

Working  under  Orders  Where  Danger  Obvious. 
—  Miller  v.  Grieme,  53  N.  Y.  App.  Div.  276. 
See  alsoMcArthur  Bros.  Co.  v.  Nordstrom,  87 
III.  App;  554. 

Exception  in  Case  of  Seaman.  —  It  has  been 
held  that  a  seaman  does  not  assume  the  risk 
of  work  obviously  dangerous,  done  at  the 
command  of  the  master,  for  the  seaman  has 
no  alternative  but  to  obey  or  suffer  punish- 
ment. U.  S.  v.  Smith,  3  Wash.  (U.  S.)  525; 
Jordan  v.  Warren  Ins.  Co.,  1  Story  (U.  S.)  343; 
Eldridge  v.  Atlas  Steamship  Co.,  55  Hun  (N. 
Y.)  309,  affirmed  134  N.  Y.  187;  Thompson  v. 
Hermann,  47  Wis.  602,  32  Am.  Rep.  784. 

3.  Master's  Assurance  of  Safety.  —  Toomey 
v.  Eureka  Iron,  etc..  Works,  89  Mich.  249; 
Perschke  v.  Hencken,  (Supm.  Ct.  Tr.  T.)  44 
N.  ^  .  Supp.  265;  Graves  v.  Brewer,  4  N.  Y. 
App.  Div.  327;  Showalter  v.  Fairbanks,  8S 
Wis.  376.  See  also  Rohtabacher  v.  Woodward, 
(Mich,  igoo)  82  N.  W.  Rep.  797. 

4.  Momentary  Forgetfulness  of  Danger.  — 
Johnston  v.  Oregon  Short  Line,  etc.,  R.  Co., 
23  Oregon  94;  Stone  v.  Oregon  City  Mfg.  Co., 
4  Oregon  55;  Hut  it  v.  Burnside,  12  Oregon  520. 
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undertakes  it  unwillingly  and  for  fear  of  losing  his  employment  will  not  relieve 
him  of  the  assumption  of  the  risk  incident  thereto.1 

(io)  Statutes  Requiring  Maintenance  of  Safeguards.  —  According  to  a  num- 
ber of  decisions,  statutory  provisions  which  require  masters  to  provide 
designated  safeguards  for  the  protection  of  their  employees  from  injury  do 
not  affect  the  common-law  rule  relating  to  obvious  risks,  and  the  servant  may 
waive  compliance  with  the  statute  on  the  part  of  the  master.3  Other  decisions 
maintain  that  the  common-law  doctrine  has  no  relation  to  a  breach  of  a  statu- 
tory duty  imposed  upon  the  master;  that  knowledge  of  the  servant  that  the 
master  has  not  complied  with  the  statutory  requirements  enacted  with  a  view 
to  his  protection  will  not  prevent  a  recovery  for  injuries  resulting  from  such 
breach  of  duty.3 

c.  Latent  Defects  and  Dangers.  —  The  rule  that  the  servant  assumes 
all  risks  ordinarily  incident  to  the  employment  in  which  he  engages  does  not 
apply  to  defects  and  dangers  which  he  has  no  knowledge  of,  and  could  not 
discover  by  the  use  of  ordinary  care,  and  of  which  the  master  has  or  ought  to 
have  knowledge.4    The  servant  is  under  no  obligation  to  inspect  the  building 


1.  Unwilling  Performance  under  Fear  of  Losing 
Employment.  —  Woodley  Metropolitan  R. 
Co.,  46  L.  J.  Exch.  521;  Worlds  v.  Georgia  R. 
Co.,  Q9  Ga.  283;  Southern  Kansas  R.  Co. 
v.  Moore,  49  Kan.  616;  Atchison,  etc.,  R.  Co. 
v.  Schroeder,  47  Kan.  315;  Bradshavv  v.  Louis- 
ville, elc,  R.  Co.,  (Ky.  1893)  21  S.  W.  Rep. 
346;  Wormell  v.  Maine  Cent.  R.  Co.,  79  Me. 
397,  1  Am.  St.  Rep.  321;  Leary  v.  Bosion,  etc., 
R.  Co.,  139  Mass.  5S0,  52  A<n.  Rep.  733; 
Sweeney  v.  Berlin,  etc.,  Envelope  Co.,  101  N. 
Y.  520,  54  Am.  Rep.  722;  Dougherty  v.  West 
Superior  Iron,  etc.,  Co.,  88  Wis.  343. 

2.  Effect  of  Statutes  Requiring  Precautions  for 
Servant's  Safety.  —  O'Maley  v.  South  Boston 
Gas  Light  Co.,  158  Miss.  135;  Grand  v.  Michi- 
gan Cent.  R.  Co.,  83  Mich.  564;  Monzi  v. 
Friedltne,  33  N.  Y.  App.  Div.  217;  Dieboldt  v. 
U.  S.  .Baking  Co.,  72  Hun  (N.  Y.)  403; 
Graves  v.  Brewer,  4  N.  Y.  App.  Div.  327; 
Schliermann  v.  Hammond  Typewriier  Co., 
(N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N.  V.) 
546;  Fitzgerald  v.  New  York  Cent.,  etc.,  R. 
Co.,  59  Hun  (N.  Y.)  225;  Stewart  v.  Ferguson, 
34  N.  Y.  App.  Div.  515;  Fitzgerald  v.  Elsas 
Paper  Co.,  (Supm.  Ct.  App.  T.)  30  Misc.  (N. 
Y.)4J8. 

The  rule  has  been  applied  in  cases  of  failure 
to  furnish  proper  timber  for  propping  the  roof 
of  mines,  Victor  Coal  Co.  v.  Muir,  20  Colo. 
220,  46  Am.  St.  Rep.  299;  failure  to  guard 
machinery  properly,  Goodrich  v.  Washington 
Mills  Co.,  160  Mass.  234;  Kinsley  v.  Pratt, 
148  N.  Y.  374;  Hotton  v.  Vulcan  Iron  Works 
Co.,  13  N.  Y.  App.  Div.  508;  and  failure  to 
place  warning  signals  near  low  bridges  over 
railroad,  Fitzgerald  v.  New  York  Cent.  R.  Co., 
59  Hun  (N.  Y.)  225.  See  also  the  titles  Coup- 
ling Cars  (Injuries  by),  vol.  7,  p.  1052;  Ele- 
vators, vol.  10,  p.  966;  Fences,  vol.  12,  p. 
1067,  note. 

As  to  the  Scope  of  These  Acts,  see  Guedelhofer 
v.  Ernsling,  23  Ind.  App.  188;  Jaroszeski  v. 
Osgood,  etc.,  Mfg.  Co.,  80  Minn.  393;  Byrne 
v.  Nye,  etc.,  Carpet  Co.,  46  N.  Y.  App.  Div. 
479- 

3.  Baddeley  v.  Granville,  19  Q.  B.  D.  423; 
Bartlett  Coal,  etc.,  Co.  v.  Roach'  68  III.  174; 
Litchfield  Coal  Co.  v.  Taylor,  81  111.  590;  Cat- 
lett  v.  Young,  143  111.  74;    Hochstettler  v. 


Mosier  Coal,  etc.,  Co.,  8  Ind.  App.  442;  Boyd 
v.  Brazil  Block  Coal  Co.,  (Ind.  App.  1898)  50 
N.  E.  Rep.  368;  Durant  v.  Lexington  Coal 
Min.  Co.,  97  Mo.  62.  See  also  Quackenbusli 
v.  Wisconsin,  etc.,  K.  Co.,  62  Wis.  411. 

4.  Defects  Known  or  Discoverable  by  Master  by 
Ordinary  Care — England.  —  Paterson  v.  Wa! 
lace,  1  Macq.  H.  L.  751. 

United  States.  —  Union  Pac.  R.  Co.  v. 
O'Brien,  161  U.  S.  451;  Chicago,  etc.,  R.  Co. 
v.  Price,  38  C.  C.  A.  239,  97  Fed.  Rep.  423. 

Alabama.  —  Georgia  Pac.  R.  Co.  Davis, 
92  Ala.  300. 

California.  —  Nofsinger  v.  Goldman,  122 
Cal.  609;  Gisson  v.  Schwabacher,  gg  Cal.  419. 

Colorado.  —  Mollie  Gibson  Consol.  Min.,  elc, 
Co.  v.  Sharp,  5  Colo.  App.  321. 

Illinois.  —  Peoria,  etc.,  R.  Co.  v.  Puckett,  52 
111.  App.  222;  Elgin,  etc.,  R.  Co.  v.  Eselin,  68 
111.  App.  96;  Lake  Erie,  etc.,  R.  Co.  v.  Mor- 
rissey,  177  111.  376. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Adams, 
105  Ind.  151;  Louisville,  etc.,  R.  Co.  v.  Wrighi, 
115  Ind.  378,  7  Am.  St.  Rep.  432;  Salem  Stone, 
etc.,  Co.  v.  Griffin,  139  Ind.  141;  Gaar  v.  Wil- 
son, 21  Ind.  App.  91;  Summit  Coal  Co.  v. 
Shaw,  16  Ind.  App.  9. 

Louisiana.  — Faren  v.  Sellers,  39  La.  Ann. 
ion,  4  Am.  St.  Rep.  256.  " 

Maine.  —  Campbell  v.  Eveleth,  83  Me.  50; 
Hull  v.  Hall,  78  Me.  114. 

Massachusetts.  —  Millard  v.  West  End  St.  R. 
Co.,  173  Mass.  512;  Myers  v.  Hudson  Iron  Co., 
150  Mass.  125,  15  Am.  St.  Rep.  176. 

Missouri. — Cummings  v.  Collins,  61  Mo. 
520;  Long  v.  Pacific  R.  Co.,  65  Mo.  220;  Porter 
v.  Hannibal,  etc.,  R.  Co.,  71  Mo.  66,  36  Am. 
Rep.  454;  Siela  v.  Hannibal,  etc.,  R.  Co.,  82 
Mo.  435;  Nicholds  v.  Crystal  Plate  Glass  Co.. 
126  Mo.  55:  Halloran  v.  Union  Iron,  etc.,  Co., 
133  Mo.  470:  Herdler  v.  Buck's  Stove,  etc., 
Co.,  136  Mo.  3;  Bender  v.  St.  Louis,  etc..  R. 
Co.,  137  Mo.  240;  Doyle  v.  Missouri,  etc., 
Trust  Co.,  140  Mo.  1. 

Nebraska.  —  Union  Stock-Yards  Co.  v.  Good- 
win, 57  Neb.  138. 

New  York.  —  Wooden  v.  Western  New  York, 
elc,  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  46  N. 
Y.  St.  Rep.  77;  Murlaugh  v.  New  York  Cent., 
etc.,  R.  Co.,  49  Hun  (N.  Y.)  456;  Davidson  v. 
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in  which  he  is  placed  to  work,  or  the  machinery  and  appliances  with  which  he 
is  furnished,  to  discover  latent  defects  and  dangers  which  render  the  business 
more  than  ordinarily  hazardous,  but  has  the  right  to  assume  that  the  master 
has  done  his  duty  in  furnishing  a  safe  place  to  work  and  safe  machinery  and 
appliances.1 

Effect  of  Equal  Opportunities  of  Knowledge.  —  A  servant  does  not  assume  the  risk 
of  dangers  from  a  latent  defect  because  his  opportunity  of  discovering  it  is 
the  same  as  the  master's,  for  it  is  the  duty  of  the  master,  not  of  the  servant 
to  make  inspection  to  discover  latent  defects.3 

Knowledge  of  Both  Defect  and  Danger  Necessary  to  Assumption  of  Risk.  —  In  order  to  con- 
stitute an  assumption  of  the  risk  from  a  defect  it  is  not  only  necessary  that  the 
employee  should  know  of  the  defect,  but  the  danger  arising  therefrom  must 
also  be  known  to  him  or  within  the  observation  of  a  reasonably  prudent  man 
in  his  situation.3 


Cornell,  132  N.  Y.  228;  Spiulding  v.  O'Brien, 
(County  Ct.)  26  Misc.  (N.  Y.)  184;  Lofrano  v. 
New  York,  etc.,  Water  Co.,  55  Hun  (N.  Y.) 
452;  Koosorowska  v.  Glasser,  (Buffalo  Super. 
Cl.  Gen.  T.)  8  N.  Y.  Supp.  ig7;  Fredenburg 
v.  Northern  Cent.  R.  Co.,  114  N.  Y.  582,  n 
Am.  St.  Rep.  697;  Fitzgerald  v.  New  York 
Cent.,  etc.,  R.  Co.,  37  N.  Y.  App.  Div.  127; 
Pierson  v.  New  York,  etc.,  R.  Co.,  53  N.  Y. 
App  Div.  363.  See  also  Wyman  v.  Orr,  47 
N.  Y.  App.  Div.  136. 

North  Carolina.  —  Bean  v.  Western  North 
Carolina  R.  Co.,  107  N.  Car.  731. 

Oregon.  —  Stone  v.  Oregon  City  Mfg.  Co.,  4 
Oregon  52. 

Pennsylvania.  —  Wagner  v.  Jayne  Chemical 
Co.,  29  W.  N.  C.  (Pa.)  490;  Trainor  v.  Phila- 
delphia, etc.,  R.  Co.,  137  Pa.  St.  148,  26  W.  N. 
C.  (Pa.)  44.1;  B  innon  v.  Lutz,  158  Pa.  St.  166; 
Pennsylvania  R.  Co.  v.  Zink,  126  Pa.  St.  288. 

Tennessee.  —  Knox  villa  Iron  Co.  v.  Pace,  101 
Tenn.  476. 

Texas. — Texas  M:xican  R.  Co.  v.  Whit- 
more,  58  Tex.  288;  Arabello  v.  San  Antonio, 
etc.,  R.  Co.,  (Tex.  1889)  n  S.  VV.  Rep.  913; 
Taylor,  etc.,  R.  Co.  v.  Taylor,  79  Tex.  104,  23 
Am.  St.  Rep.  316;  Galveston,  etc.,  R.  Co.  v. 
Parrish,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
191;  Galveston,  etc.,  R.  Co.  v.  Bonnet,  (Tex. 
Civ.  App.  1896)  38  S.  W.  Rep.  813;  Missouri, 
etp.,  R.  Co.  v.  Milam,  20  Tex.  Civ.  App.  688. 

Washington.  — Johnsons.  Tacoma  Mill  Co., 
22  Wash.  88. 

See  also  the  titles  Contributory  Negli- 
gence, vol.  7,  p.  417;  Coupling  Cars  (Injuries 
by),  vol.  7,  p.  1056. 

1.  Servant  Not  Bound  to  Inspect  for  Latent  De- 
fects—  United  States.  — Grand  Trunk  R.  Co.  v. 
Tennant,  66  Fed.  Rep.  922.  21  U.  S.  App.  682; 
Carpenter  v.  Mexican  Nat.  R.  Co.,  39  Fed. 
Rep.  315- 

Indiana.  —  Island  Coal  Co.  v.  Risher,  13 
Ind.  App.  98;  Wabash,  etc.,  R.  Co.  v.  Morgan, 
132  Ind.  430;  Pittsburgh,  etc.,  R.  Co.  v. 
Woodward,  9  Ind.  App.  169;  Cincinnati,  etc., 
R.  Co.  v.  McMullen,  117  Ind.  439,  10  Am.  St. 
Rep.  67;  Louisville,  etc.,  R.  Co.  v.  Buck,  116 
Ind.  566,  9  Am.  St.  Rep.  883. 

Massachusetts.  —  Knight  v.  Overman  Wheel 
Co.,  174  Mass.  455v 

Michigan.  —  See  Potter  v.  Detroit,  etc.,  R. 
Co.,  122  Mich.  179. 

Missouri. — Gutridge  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  520;  Portel  v.  Hannibal,  etc.,  R. 


Co.,  71  Mo.  66,  36  Am.  Rep.  454,  2  Am.  &  Eng. 
R.  Cas.  44;  Dickson  v.  Omaha,  etc.,  R.  Co., 
124  Mo.  140,  46  Am.  St.  Rep.  429;  Covey  v. 
Hannibal,  etc.,  R.  Co.,  27  Mo.  App.  170,  86 
Mo.  635;  Burton  v.  Missouri  Pac.  R.  Co.,  32 
Mo.  App.  455;  Flynn  v.  Union  Biidge  Co., 
42  Mo.  App.  529;  Higgins  v.  Missouri  Pac.  R. 
Co.,  43  Mo.  App.  547;  Watson  v.  Kansas,  etc.. 
Coal  Co.,  52  Mo.  App.  366;  Steinhauser  v. 
Spraul,  114  Mo.  551;  Banks  v.  Wabash  West- 
ern R.  Co.,  40  Mo.  App.  458;  Devlin  v.  Wa- 
bash, etc.,  R.  Co.,  87  Mo.  545;  Gcins  v. 
Chicago,  etc.,  R.  Co.,  37  Mo.  App.  221. 

New  York.  —  Goodrich  v.  New  York  Cent., 
etc.,  R.  Co.,  116  N.  Y.  398,  15  Am.  St.  Rep. 
410. 

.  Texas.  —  Missouri  Pac.  R.  Co.  v.  Crenshaw. 
71  Tex.  340;  Texas,  etc.,  R.  Co.  v.  Bradford, 
66  Tex.  735,  59  Am.  Rep.  639;  Missouri  Pac. 
R.  Co.  v.  Lehmberg,  75  Tex.  61;  Sabine,  etc.. 
R.  Co.  v.  Ewing.  1  Tex.  Civ.  App.  531;  Gal- 
veston, etc..  R.  Co.  v.  Smith,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  999. 

The  Perils  Not  Obvious,  Assumed  by  the  Serv- 
ant, are  such  as  exist  after  the  master  has  used 
due  care  to  guard  the  servant  from  danger. 
Davidson  v.  Cornell,  132  N.  Y.  238.  See  also 
supra,  this  section,  I.  g.  Duty  to  Warn  ana 
Instruct  Servant. 

2.  Equal  Opportunities  for  Knowledge.  —  Salem 
Stone,  etc.,  Co.  v.  Tepps,  10  Ind.  App.  519; 
Pittsburgh,  etc.,  R.  Co.  v.  Woodward,  9  Ind. 
App.  169;  Gutridge  v.  Missouri  Pac.  R.  Co., 
105  Mo.  526;  O'Mellia  v.  Kansas  City,  etc.,  R. 
Co.,  115  Mo.  217;  Soeder  v.  St.  Louis,  etc..  R. 
Co.,  100  Mo.  673,  :8  Am.  St.  Rep.  724;  Benham 
v.  Taylor,  66  Mo.  App.  308;  Bailey  v.  Rome, 
etc.,  R.  Co.,  139  N.  Y.  302.  See  also  Fluhrei 
v.  Lake  Shore,  etc.,  R.  Co.,  T21  Mich.  212. 
See  also  infra,  ihis  section  and  subdivision, 
Servat/t's  Jl/eans  of  Knowledge  as  A ffecting  Rule. 

3.  Knowledge  of  Both  Defect  and  Danger  Neces- 
sary—  United  States.  —  B'umenthal  v.  Craig, 
(C.  C.  A.)  81  Fed.  Rep.  320;  Nelson  v.  Allen 
Paper  Car-Wheel  Co.,  29  Fed.  Rep.  840. 

Arkansas.  —  Davis  v.  St.  Louis,  etc.,  R.  Co., 
53  Ark.  117;  St.  Louis,  etc.,  R.  Co.  v.  Robbins, 
57  Ark.  377. 

California.  —  Nofsinger  v.  Goldman,  122 
Cal.  609:  Colbert  v.  Rankin,  72  Cal.  197;  Lee 
v.  Southern  Pac.  R.  Co.,  101  Cal.  118. 

Colorado.  —  Colorado  Cent.  R.  Co.  v.  Ogden, 
3  Colo.  499.  See  also  Burlington,  etc.,  R.  Co. 
v.  Liehe,  17  Colo.  280. 
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d.  Risks  Arising  from  Master's  Negligence  —  statement  of  Rule. — 
Risks  arising  out  of  the  negligence  of  the  master,  or  of  one  whom  the  master 
intrusts  vvitli  the  superintendence  of  his  work,  are  not  risks  ordinarily  incident 
to  the  employment,  and  are  not  assumed  by  the  employee.1    The  servant  has 


Georgia.  —  Pitts  v.  Florida  Cent.,  etc.,  R. 
Co.,  98  Ga.  655. 

Illinois.  —  Howe  v.  Medaris,  82  111.  App. 
515;  Chicago,  etc.,  R.  Co.  v.  Merriman,  86  111. 
App.  45+;  Batchelor  v.  Union  Stock  Yard,  etc., 
Co.,  88  111.  App.  395. 

Iowa.  —  Hosic  v.  Chicago,  etc.,  R.  Co.,  75 
Iowa  683,  9  Am.  St.  Rep.  518. 

Kentucky.  —  McGh.ee  v.  Bell,  (Ky.  1897)38 
S.  W.  Rep.  702. 

Maine.  —  Frye  v.  Bath  Gas,  etc.,  Co.,  94  Me. 
17. 

Massachusetts.  —  Anderson  v.  Clark,  155 
Mass.  368.  See  also  Packer  v.  Thomson- 
Houston  Electric  Co.,  175  Mass.  496. 

Michigan.  —  Eddy  v.  Aurora  Iron  Min.  Co., 
81  Mich.  548;  Fox  v.  Peninsular  White  Lead, 
etc.,  Works,  84  Mich.  676. 

Minnesota.  —  Newhart  v.  St.  Paul  City  R. 
Co.,  51  Minn.  42;  Russell  v.  Minneapolis,  etc., 
R.  Co.,  32  Minn.  230;  Cook  v.  St.  Paul,  etc., 
R.  Co.,  34  Minn.  45;  Hungerford  v.  Chicago, 
etc.,  R.  Co.,  41  Minn.  444;  Sneda  v.  Libera,  65 
Minn.  337;  Wuotilla  v.  Duluth  Lumber  Co., 
37  Minn.  153,  5  Am.  St.  Rep.  832;  Stiller  v. 
Bohn  Mfg.  Co.,  80  Minn.  1. 

Missouri. — Conrov  v.  Vulcan  Iron  Works, 
62  Mo.  35;  Dale  v.  St.  Louis,  etc.,  R.  Co.,  63 
Mo.  455;  Waldhier  v.  Hannibal,  etc.,  R.  Co., 
87  Mo.  37;  Devlin  v.  Wabash,  etc.,  R.  Co.,  87 
Mo.  545;  Huhn  v.  Missouri  Pac.  R.  Co.,  g2 
Mo.  440;  Sullivan  v.  Hannibal,  etc.,  R.  Co., 
107  Mo.  66,  28  Am.  St.  Rep.  388;  Mahaney  v. 
St.  Louis,  etc.,  R.  Co.,  108  Mo.  191;  Hamilton 
v.  Rich  Hill  Coal  Min.  Co.,  108  Mo.  364;  Dona- 
hue v.-  Kansas  City.  136  Mo.  657. 

New  York.  —  Windover  v.  Troy  City  R.  Co., 
4  N.  Y.  App.  Div.  202;  Davidson  v.  Cornell, 
132  N.  Y.  228. 

Oregon.  —  Roth  v.  Northern  Pac.  Lumber 
ing  Co.,  18  Oregon  205. 

South  Carolina.  —  Parker  v.  South  Carolina, 
etc.,  R.  Co.,  48  S.  Car.  364. 

Tennessee.  — East  Tennessee,  etc.,  R.  Co.  v. 
Gurley,  12  Lea  (Tenn.)  46. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Lempe, 
59  Tex.  19;  St.  Louis,  etc.,  R.  Co.  v.  McClain, 
80  Tex.  85;  Galveston,  etc.,  R.  Co.  v.  Hughes, 
22  Tex.  Civ.  App.  134;  Galveston,  etc.,  R.  Co. 
v.  Smith,  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep. 
999- 

West  Virginia.  — Graham  v.  Nevvburg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273. 

Wisconsin.  —  Curran  v.  A.  H.  Stange  Co., 
98  Wis.  598. 

Canada.  —  Haight  v.  Wortman,  etc.,  Mfg. 
Co.,  24  Ont.  618.  See  also  Madden  v.  Hamil- 
ton Iron  Forging  Co.,  18  Ont.  55. 

1.  Risks  Caused  by  Master's  Negligence  — 
United  States. — O'Neil  v.  St.  Louis,  etc.,  R. 
Co.,  9  Fed.  Rep.  337,  3  McCrary  (U.  S.)  423; 
Northern  Pac.  R.  Co.  v.  Charless,  (C.  C.  A.) 
51  Fed.  Rep.  562,  51  Am.  &  Eng.  R.  Cas.  198; 
Southern  Pac.  R.  Co.  v.  Lafferty.  (C.  C.  A.)  57 
Fed.  Rep.  536;  George  v.  Clark.  (C.  C.  A.)  85 
Fed.  Rep.  608;  Union  Pac.  R.  Co.  v.  O'Brien, 
4  U.  S.  App.  221,  49  Fed.  Rep.  538;  Te'xas, 


etc.,  R.  Co.  v.  Archibald,  170  U.  S.  665;  Mexi- 
can Cent.  R.  Co.  v.  Murray,  102  Fed.  Rep.  264. 

Alabama.  —  Highland  Ave.,  etc.,  R.  Co.  v. 
Miller,  120  Ala.  535;  Louisvilie,  etc.,  R.  Co. 
v.  Bouldin,  121  Ala.  197. 

Arkansas.  —  Ft.  Smith  Oil  Co.  v.  Slover,  58 
Ark.  168;  St.  Louis,  etc.,  R.  Co.  v.  Touhey,  67 
Ark.  209. 

California.  —  Baxter  v.  Roberts,  44  Cal.  187, 
13  Am.  Rep.  160;  Beeson  v.  Green  Mountain 
Gold  Min.  Co.,  57  Cal.  20;  Trask  v.  California 
Southern  R.  Co.,  63  Cal.  96,  11  Am.&  Eng.  R. 
Cas.  192;  Sanborn  v.  Madera  Flume,  etc.,  Co., 
70  Cal.  261. 

Connecticut.  —  O'Donnell  v.  Sargent,  69 
Conn.  476. 

Delaware.  —  Giles  v.  Diamond  State  Iron 
Co.,  7  Houst.  (Del.)  453;  Rex  v.  Pullman's 
Palace  Car  Co.,  2  Marv.  (Del.)  337. 

Georgia.  —  Georgia  R.,  etc.,  Co.  v.  Rhodes, 
56  Ga.  645;  Middle  Georgia,  etc.,  R.  Co.  v. 
Barnett,  104  Ga.  582. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Avery, 
109  111.  314,  17  Am.  &  Eng.  R.  Cas.  649;  Pull- 
man Palace  Car  Co.  v.  Laack,  143  III.  242; 
Chicago,  etc.,  R,  Co.  v.  Gillison,  173  111.  264; 
Terre  Haute,  etc.,  R.  Co.  v.  Williams,  172  111. 
379;  McCormick  Harvesting  Mach.  Co.  v. 
Burandt,  136  III.  170;  Union  Show  Case  Co. 
v.  Blindauer,  175  111.  325;  McGregor  v.  Reid, 
178  111.  464;  Peoria,  etc.,  R.  Co.  v.  Johns,  43 
111.  App.  83;  Banks  v.  Effingham,  63  111.  App. 
221;  Edward  Hines  Lumber  Co.  v.  Ligas,  68 
I1L  App.  523. 

Indiana.  —  Lake  Shore,  etc.,  R.  Co.  v.  Stu- 
pak,  123  Ind.  210;  American  Straw  Board  Co. 
v.  Faust,  11  Ind.  App.  638;  Taylor  v.  Evans- 
ville,  etc.,  R.  Co.,  121  Ind.  124,  16  Am.  St. 
Rep.  372,  41  Am.  &  Eng.  R.  Cas.  437. 

Iowa.  —  Hamilton  v.  Des  Moines  Vallev  R. 
Co.,  36  Iowa  31;  Moran  v.  Harris,  63  Iowa 
390;  Knapp  v.  Si  jux  City,  etc.,  R.  Co.,  65  Iowa 
91,  71  Iowa  41;  Conners  v.  Burlington,  etc., 
R.  Co.,  74  Iowa  383;  Meloy  v.  Chicago,  etc., 
R.  Co.,  77  Iowa  743,  14  Am.  St.  Rep.  325,  38 
Am.  &  Eng.  R.  Cas.  130;  Nicholaus  v.  Chi- 
cago, etc.,  R.  Co.,  90  Iowa  85;  Hosic  v.  Chi- 
cago, etc.,  R.  Co.,  75  Iowa  683,  9  Am.  St.  Rep. 
518;  Brown  v.  Burlington,  etc.,  R.  Co.,  92 
Iowa  408. 

Kansas.  —  Cherokee,  etc.,  Coal,  etc.,  Co.  v. 
Britton,  3  Kan.  App.  292. 

Kentucky.  —   Louisville,    etc.,    R.  Co. 
Cavens,  9  Bush  (Ky.)  559;  Greer  v.  Louisville, 
etc.,  R,  Co.,  94  Ky.  169,  42  Am.  St.  Rep.  345. 

Louisiana.  —  Mattise  v.  Consumers'  Ice 
Mfg.  Co.,  46  La.  Ann.  1535;  James  v.  Rapides 
Lumber  Co.,  50  La.  Ann.  717. 

Maine.  —  Rhoades  r\  Varney,  gi  Me.  222; 
Frye  v.  Bath  Gas,  etc.,  Co.,  94  Me.  17. 

Maryland.  —  Pikesviile,  etc.,  R.  Co.  v.  State, 
88  Md.  563.  See  also  Levy  v.  Clark,  90  Md. 
146. 

Massachusetts.  —  Hayes  v.  Hyde  Park,  153 
Mass.  514;  Davis  v.  New  York,  etc.,  R.  Co., 
159  Mass.  532;  Malcolm  v.  Fuller,  152  Mass. 
160;  Caron  v.  Boston,  etc  ,  R.  Co.,  164  Mass. 
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the  right  to  presume  that  the  master  has  performed  those  duties  which  the 
law  imposes  upon  him.1 

e.  Continuing  in  Employment  with  Knowledge  of  Risks  — 
(i)  Without  Complaint  or  Assurance  of  Remedy.  — If  a  servant  knows  of  the 
danger  in  prosecuting  the  master's  work,  or  if  it  is  so  patent  that  an  ordinarily 


523;  Houlihan  v.  Connecticut  River  R.  Co., 
164.  Mass.  555. 

Michigan. — Quincy  Min.  Co.  v.  Kitts,  42 
Mich.  34;  Parkhurst  v.  Johnson,  50  Mich.  70, 

45  Am.  Rep.  28;  Piette  v.  Bavarian  Brewing 
Co.,  91  Mich.  605. 

Minnesota.  —  Hall  v.  Chicago,  etc.,  R.  Co., 

46  Minn.  439;  Schulz  v.  Chicago,  etc.,  R.  Co., 
57  Minn.  271. 

Missouri.  —  Brothers  v.  Carter,  52  Mo.  372; 
Schroeder  v.  Chicago,  etc.,  R.  Co.,  10S  Mo. 
322;  Henry  v.  Wabash  Western  R.  Co.,  109 
Mo.  488;  O'Mellia  v.  Kansas  City,  etc.,  R.  Co„ 
115  Mo.  205;  Nicholas  v.  Crystal  Plate  Glass 
Co.,  126  Mo.  55;  Helfenstein  v.  Medart,  136 
Mo.  595:  Wills  v.  Cape  Girardeau  Southwest- 
ern R.  Co.,  44  Mo.  App.  51;  Browning  v. 
Wabash  Western  R.  Co.,  124  Mo.  55;  Sacke- 
witz  v.  American  Biscuit  Mfg.  Co.,  78  Mo. 
App.  144- 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Mc- 
Carty,  49  Neb.  475. 

New  York.  —  Crispin  v.  Babbitt.  81  N.  Y. 
516,  37  Am.  Rep.  521;  Pantzar  v.  Tilly  Foster 
Iron  Min.  Co.,  99  N.  Y.  368;  Goodrich  v.  New 
York  Cent.,  etc.,  R.  Co.,  116  N.  Y.  398,  15 
Am.  St.  Rep.  410;  McGovern  v.  Central  Ver- 
mont R.  Co.,  123  N.  Y.  280;  Ford  v.  Lake 
Shore,  etc.,  R.  Co.,  124  N.  Y.  493,  48  Am.  & 
Eng.  R.  Cas.  201;  Di  Vito  v.  Crage,  35  N.  Y. 
App.  Div.  155;  True  v.  Lehigh  Valley  R.  Co., 
22  N.  Y.  App.  Div.  588;  Burke  v.  Brown, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep.  619; 
Albertz  v.  Bache,  (Supm.  Ct.  Gen.  T.)  32  N. 
Y.  St.  Rep.  1014;  Wooden  v.  Western  New 
York  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  46 
N.  Y.  St.  Rep.  77;  Van  Tassell  v.  New  York, 
etc.,  R.  Co.,  (C.  PI,  Gen.  T.)  1  Misc.  (N.  Y.) 
299;  Bushby  v.  New  York,  etc.,  R.  Co.,  107 
N.  Y.  374,  1  Am.  St.  Rep.  844;  Kern  v.  De 
Castro,  etc.,  Sugar  Refining  Co.,  (Brooklyn  City 
Ct.  Gen.  T.)  5  N.  Y.  Supp.  548;  Lofrano  v. 
New  York,  etc..  Water  Co.,  55  Hun  (N.  Y.)452; 
Mahoney  v.  New  York  Cent.,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  501;  Knis- 
ley  v.  Pratt,  75  Hun  (N.  Y.)  323;  Kaare  v. 
Troy  Steel,  etc.,  Co.,  (Supm.  Ct.  Gen.  T.)  19  N. 
Y.  Supp.  789;  McCampbell  v.  Cunard  Steam- 
ship Co.,  69  Hun  (N.  Y.)  131;  Hines  v.  New 
York  Cent.,  etc..  R.  Co..  78  Hun  (N.  Y.)  239; 
Duggan  v.  Third  Ave.  R.  Co.,  (C.  PI.  Gen.  T.) 
9  Misc.  (N.  Y.)  158;  Fitzgerald  v.  New  York 
Cent.,  etc.,  R.  Co.,  37  N.  Y.  App.  Div.  127. 

North  Dakota.  —  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  Dak.  128,  33  Am.  St.  Rep.  756. 

Oregon.  —  Wild  v.  Oregon  Short  Line,  etc., 
R.  Co.,  21  Oregon  159;  Conlon  v.  Oregon  Short 
Line  R.  Co.,  23  Oregon  499. 

Pennsylvania.  —  Wannainaker  v.  Burke,  111 
Pa.  St.  423. 

Tennessee. —  Nashville,  etc  ,  R.  Co.  v.  Elliott, 
1  Coldw.  (Tenn.)  612,  78  Am.  Dec.  506. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Chambers, 
17  Tex.  Civ.  App.  487;  Missouri  Pac.  R.  Co. 
v.  Callbreath,  66  Tex.  526;  Brown  v.  Sullivan, 


71  Tex.  470;  Southern  Pac.  R.  Co.  v.  Aylward, 
79  Tex.  675;  Missouri,  etc.,  R.  Co.  v.  Hamil- 
ton, (Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  679; 
Missouri,  etc.,  R.  Co.  v.  Crane,  13  Tex.  Civ. 
App.  426;  Galveston,  etc.,  R.  Co.  v  Bohan, 
(Tex.  Civ.  App.  1898)  47  S  W.  Rep.  1050; 
May  ton  v.  Sonnefield,  (Tex.  Civ.  App.  1898)48 
S.  W.  Rep.  608;  Houston,  etc.,  R.  Co.  v.- 
Quill,  92  Tex.  335;  Missouri  Pac.  R.  Co.  v. 
Felts,  (Tex.  Civ.  App.  1899)  5°  S.  W.  Rep. 
1031;  Ft.  Worth,  etc.,  R.  Co.  v.  Wrenn,  20 
Tex.  Civ.  App.  628;  San  Antonio,  etc.,  R.  Co. 
v.  Williams,  (Tex.  Civ.  App.  1899",  52  S.  W. 
Rep.  89;  Houston,  etc.,  R.  Co.  v.  McN'amara, 
59  Tex.  255;  Gulf,  etc.,  R.  Co.  v.  Silliphant, 
70 Tex.  623;  Missouri  Pac.  R.  Co.  v.  Crenshaw, 
71  Tex.  340;  International,  etc.,  R.  Co.  v. 
Stephenson,  22  Tex.  Civ.  App.  220;  Interna- 
tional, etc.,  R.  Co.  v.  Johnson,  23  Tex.  Civ. 
App.  160. 

Utah.  —  Seley  v.  Southern  Pac.  Co..  6  Utah 
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Vermont.  —  Houston  v.  Brush,  66  Vt.  331. 
Wisconsin.  —  Chamberlain  v.  Milwaukee, 
etc.,  R.  Co.,  n  Wis.  238;  Promer  v.  Mil- 
waukee, etc.,  R.  Co.,  90  Wis.  215,  48  Am.  St. 
Rep.  905;  Thompson  v.  Johnson  Bros.  Co.,  86 
Wis.  576;  Curtis  v.  Chicago,  etc.,  R.  Co., 
95  Wis.  460. 

See  also  the  titles  Contributory  Negli- 
gence, vol.  7,  p.  417  et  seq.;  Coupling  Cars 
(Injuries  by),  vol.  7,  p.  1046;  Elevators,  vol. 
10,  p.  944;  Explosions  and  Explosives,  vol. 
12,  p  504 

1.  Servant  May  Presume  that  Master  Performed 
Duties —  United  States.  —  Texas,  etc.,  R.  Co. 
v.  Archibald,  170  U.  S.  665;  New  York,  etc., 
R.  Co.  v.  O'Leary,  (C.  C.  A.)  93  Fed.  Rep.  737. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Baker, 
106  Ala.  624. 

Illinois. — Swift  z.  Wyatt,  75  111.  App.  348; 
John  Spry  Lumber  Co.  v.  Duggan,  182  111. 
218. 

Indiana.  —  Louisville,  etc.,  R.  Co.  z:  Berry, 
2  Ind.  App.  427;  Evansville,  etc.,  R.  Co.  v. 
Doan,  3  Ind.  App.  453;  Lebanon  v.  McCoy,  12 
Ind.  App.  500. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Swatts, 
58  Kan.  235. 

Kentucky.  —  Doyle  v.  Swift  Iron,  etc.. 
Works,  5  'Ky.  L.  Rep.  59;  Ohio  Vallev  R.  Co. 
v.  McKinley,  (Ky.  1895)  33  S.  W.  Rep.  1S6. 

Louisiana.  —  Wilson  v.  Louisiana,  etc.,  R. 
Co.,  51  La.  Ann.  1133. 

Michigan.  —  Harrison  v.  Detroit,  etc.,  R. 
Co.,  79  Mich.  409,  19  Am.  St.  Rep.  t8o. 

Minnesota.  —  Delude  v.  St.  Paul  City  R.  Co., 
55  Minn.  63. 

Missouri.  —  Wills  v.  Cape  Girardeau  South- 
western R.  Co.,  44  Mo.  App.  51;  Parsons  v. 
Missouri  Pac.  R.  Co.,  94  Mo.  2S6. 

New  Jersey.  —  Nord  Deutscher  Lloyd  Steam- 
ship Co.  v.  Ingebregsten,  57  N.  J.  L.  400,  51 
Am.  St.  Rep.  604. 

New  York.  —  Duggtn  v.  Third  Ave.  R.  Co., 
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prudent  man  would  have  seen  it,  and  he  continues  in  the  employment,  with- 
out complaint,  or  without  assurance  by  the  master  that  the  danger  will  be 
lessened  or  obviated,  he  cannot  hold  the  master  liable  for  injuries  received  in 
such  employment,  and  the  rule  is  the  same  with  respect  to  those  risks  which 
first  arise  or  become  known  to  the  servant  during  the  service,  as  to  those  in 
contemplation  at  the  original  hiring.1 


(C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  158:  Pullutro 
v.  Delaware,  etc.,  R.  Co.,  (Buffalo  Super.  Cl. 
Gen.  T.)  27  N.  Y.  Si.  Rep.  63,  Kain  v.  Smith, 
89  N.  Y.  375;  Sweeney  v.  New  York  Steam 
Co.,  15  Daly  (N.  Y.)  312. 

Ohio.  — Smith  v.  Wm.  Powell  Co.,  23  Cine. 
L.  Bil.  436,  10  Ohio  Dec.  (Reprint)  709. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Wilson, 
3  Tex.  Civ.  App.  583;  Texas,  etc.,  R.  Co.  v. 
Eberhirt,  gr  Tex.  321. 

1.  Continuing  in  Employment  After  Knowledge 
of  Risk  —  England.  —  Woodley  v.  Metropolian 
Dist.  R.  Co.,  2  Ex.  D.  384  Skipp  v.  Eastern 
Counties  R.  Co.,  9  Excn.  223,  23  L.  J.  Exch. 
23,  2  C.  L.  R.  185. 

United  States.  —  Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  Rep.  476;  Dalton  v.  Atlantic, 
etc.,  R.  Co.,  4  Hughes  (U.  S.)  180;  Hough  v. 
Texas,  etc.,  R.  Co.,  100  U.  S.  213;  Detroit 
Crude-Oil  Co.  v.  Grable,  (C.  C.  A.)  94  Fed. 
R:p,  73;  Texas,  etc.,  R.  Co.  v.  Minnick,  (C. 
C.  A.)  57  Fed.  Rep.  362;  The  Julia  Fowler,  49 
Fed.  Rep.  277;  Little  Rock,  etc.,  R.  Co.  v. 
Barry,  84.  Fed.  Rep.  944,  56  U.  S.  App.  37; 
McPeck  v.  Central  Vermont  R.  Co.,  79  Fed. 
Rep.  590,  50  U.  S.  App.  27;  Kielley  v.  Belcher 
Silver  Min.  Co.,  3  Sawy.  (U.  S.)  500;  Hunt  v. 
Kane,  40  C.  C.  A.  372,  100  Fed.  Rep.  256. 

Alabama.  —  Seaboard  Mfg.  Co.  v.  Woodson, 
98  Ala.  378;  Georgia  Pac.  R.  Co.  v.  Davis,  92 
Ala.  300;  Eureka  Co.  v.  Bass,  81  Ala.  200,  60 
Am.  Rep.  152. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
54  Ark'.  389,  26  Am.  St.  Rep.  48;  Brinkley  Car 
Works,  etc.,  Co.  v.  Lewis,  68  Ark.  316. 

California.  —  Limbergz/.  Glenwood  Lumber 
Co.,  127  Cal.  598. 

Coloiado.  —  Colorado  Fuel,  etc.,  Co.  v.  Cum- 
mings.  8  Colo.  App.  541;  Lord  v.  Pueblo 
Smelling,  eic,  Co.,  12  Colo.  390. 

Connecticut.  —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  552. 

Delaware.  —  Huber  v.  Jackson,  etc.,  Co.,  I 
Marv.  (Del.)  374. 

District 0/  Columbia.  —  Birmingham  v.  Pettit, 
2r  D.  C.  209. 

Florida.  —  South  Florida  R.  Co.  v.  Weese,  32 
Fla.  212. 

Georgia.  —  Western,  etc.,  R.  Co.  v.  Bishop, 
50  Ga.  465;  Baker  v.  Western,  etc.,  R.  Co., 
68  Ga.  699;  Central  R.  Co.  v.  Haslett,  74  Ga. 
59;  Austin  v.  Appling,  88  Ga.  54;  White  v. 
Kennon,  83  Ga.  343,  39  Am.  &  Eng.  R.  Cas. 
330;  Schnibbe  v.  Central  R.  etc.,  Co.,  85  Ga. 
592;  Johnson  v.  Western,  etc.,  R.  Co.,  55  Ga. 
133;  Gann  v.  Willingham,  in  Ga.  427. 

Illinois. — Toledo,  etc.,  R.  Co.  v.  Moore,  77  111. 
217;  Kranz  v.  White,  8  111.  App.  583;  Chicago, 
etc.,  R.  Co.  v.  Montgomery,  15  111.  App.  205; 
Louisville,  etc.,  R.  Co.  v.  Allen,  47  111.  App. 
465;  Chicago,  etc.,  R.  Co.  v.  Travis,  44  111. 
App.  466;  Stafford  v.  Chicago,  etc.,  R.  Co., 
114  111.  244;  Missouri  Furnace  Co.  v.  Abend, 
107  111.  44,  47  Am.  Rep.  445;  Illinois  Cent.  R. 


Co.  v.  Morrissey  45  111.  App.  127;  Illinois 
Cent.  R.  Co.  v.  Neer,  26  111.  App.  356,  31  III. 
App.  126;  Wink  v.  Weiler,  41  111.  App.  336; 
Chicago,  etc.,  R.  Co.  v.  Gregory,  58  111.  272,  n 
Am.  R.  Rep.  75;  Agnew  v.  Supple,  80  III.  App. 
437;  Atchison,  etc.  R.  Co.  v.  Alsdurf,  47  111. 
App.  200;  Camp  Point  Mfg.  Co.  v.  Ballou,  71 
111.  417;  Chicago,  etc.,  R.  Co.  v.  Munroe,  85 
111.  25;  Ames  v.  Quigley,  75  111.  App.  446;  Mc- 
Aleenan  v.  Myrick,  68  111.  App.  225;  Weigreffe 
v.  Daw,  40  111.  App.  53;  Swift  v.  Ruikowski, 
167  111.  156;  Illinois  Cent.  R.  Co.  v.  Jones,  ij 
III.  App.  324;  Illinois  Cent.  R.  Co.  v.  Swisher 
53  111.  App.  411;  Henderson  v.  Coons,  31  111.' 
App.  75;  Chicago,  etc.,  R.  Co.  v.  Meickes,  36 
111.  App.  195;  Chicago,  etc.,  R.  Co.  v.  Clark, 
11  111.  App.  104;  St.  Louis,  etc.,  R.  Co.  v. 
Britz,  72  III.  256;  Chicago,  elc.  R.  Co.  v. 
Geary,  no  III.  383,  17  Am.  &  Eng.  R.  Cas.  606; 
Chicago,  etc.,  R.  Co.  v.  Donahue,  75  111.  106; 
Toledo,  etc.,  R.  Co.  v.  Eddy,  72  111.  138;  Peoria, 
etc.,  R.  Co.  v.  Puckett,  42  111.  App.  642. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v.  Wat- 
son, 114  Ind.  20.  5  Am.  St.  Rep.  578,  33  Am. 
&  Eng.  R.  Cas.  334:  Louisville,  etc.,  R.  Co. 
v.  Sandford,  117  Ind.  265;  Louisville,  etc.,  R. 
Co.  v.  Kemper,  147  Ind.  561;  Pennsylvania 
Co.  v.  O'Shaughnessy,  122  Ind.  588;  Indian- 
apolis Union  R.  Co.  v.  Ott,  11  Ind.  App.  564; 
Sheels  v.  Chicago,  etc.,  Coal  R.  Co.,  139  Ind. 
682;  Brazil  Block  Coal  Co.  v.  Hoodlet,  129 
Ind.  327;  Rietman  v.  Stolte,  120  Ind.  314; 
Louisville,  etc.,  R.  Co.  v.  Graham,  124  Ind.  89; 
Lake  Shore,  etc.,  R.  Co.  v.  McCormick,  74 
Ind.  440,  5  Am.  &  Eng.  R.  Cas.  474. 

Iowa.  —  Moran  v.  Harris,  63  Iowa  390; 
Perigo  v.  Chicago,  elc,  R.  Co.,  52  Iowa  276; 
Mayes  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
562;  Wilson  v.  Dunreath  Red-Stone  Quarry 
Co.,  77  Iowa  429,  14  Am.  St.  Rep.  304;  Wells 
v.  Burlington,  etc.,  R.  Co.,  56  Iowa  520; 
Greenleaf  v,  Dubuque,  etc.,  R.  Co.,  33  Iowa 
52-.  Kuhns  v.  Wisconsin,  etc.,  R.  Co.,  70  Iowa 
561;  McKee  v.  Chicago,  etc.,  R.  Co..  83  Iowa 
616,  48  Am.  &  Eng.  R.  Cas.  154;  Belair  v. 
Chicago,  etc.,  R.  Co.,  43  Iowa  662;  14  Am.  R. 
Rep.  575;  McCarthy  v.  Mulgrew,  107  Iowa  76; 
Patton  v.  Central  Iowa  R.  Co.,  73  Iowa  306; 
Worden  v.  Humeslon,  etc.,  R.  Co.,  72  Iowa 
201;  Burns  v.  Chicago,  etc.,  R.  Co.,  69  Iowa 
450,  58  Am.  Rep.  227,  28  Am.  &  Eng.  R.  Cas. 
409;  Rasmussen  v.  Chicago,  etc.,  R.  Co.,  65 
Iowa  236,  18  Am.  &  Eng.  R.  Cas.  54;  Greenleaf 
v.  Illinois  Cent.  R.  Co.,  29  Iowa  14,  4  Am. 
Rep.  181;  Muldowney  v.  Illinois  Cent.  R.  Co., 
39  Iowa  615,  8  Am.  R.  Rep.  487,  36  Iowa  462; 
Kroy  v.  Chicago,  etc.,  R.  Co.,  32  Iowa  357; 
Way  v.  Illinois  Cent.  R.  Co.,  40  Iowa  341,  8 
Am.  R.  Rep.  400;  Money  v.  Lower  Vein  Coal 
Co.,  55  Iowa  671. 

Kansas.  —  McQueen    v.    Cenlral  Branch 
Union  Pac.  R.  Co.,  30  Kan.  689,  15  Am.  & 
Eng.  R.  Cas.  226;  Jackson  v.  Kansas  City, 
etc.,  R,  Co.,  31  Kan.  761,  15  Am.  &  Eng.  R. 
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Limitation  on  Rule. —  If  the  defects  grow  out  of  the  want  of  ordinary  care  and 
vigilance  on  the  part  of  the  master  in  providing  or  maintaining  the  appli- 
ances, and  are  not  so  seri'ous  but  that  with  care  and  prudence  the  appliances 


Cas.  178;  Atchison,  etc.,  R.  Co.  v.  Schroeder, 
47  Kan.  315;  Weld  v.  Missouri  Pac.  R.  Co.,  39 
Kan.  63;  Rush  v.  Missouri  Pac.  R.  Co.,  36 
Kan.  136;  Southern  Kansas  R.  Co.  v.  Drake, 
53  Kan.  1;  Union  Pac.  R.  Co.  v.  Monden,  50 
Kan.  539,  53  Am.  &  Eng.  R.  Cas.  363. 

Kentucky.  —  Needham  v.  Louisville,  etc.,  R. 
Co.,  85  Ky.  423;  Louisville,  etc.,  R.  Co.  v. 
Law,  (Ky.  1893)  21  S.  W.  Rep.  648;  Brekin- 
ridge,  etc.,  Syndicate  v.  Murphy,  (Ky.  1897) 
38  S.  W.  Rep.  700;  Norton  v.  Louisville,  etc., 
R.  Co.,  16  Ky.  L.  Rep.  846,  30  S.  W.  Rep.  599; 
Baird  v.  Deering,  13  Ky.  L.  Rep.  271. 

Louisiana.  — Tillotson  v.  Texas,  etc.,  R.  Co., 
44  La.  Ann.  95;  Pollich  v.  Sellers,  42  La.  Ann. 
623. 

Maine.  — Jones  v.  Manufacturing,  etc.,  Co., 
92  Me.  565. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  State, 
41  Md.  268,  6  Am.  R.  Rep.  276;  Pennsylvania 
R.  Co.  v.  Wachter,  60  Md.  395;  State  v. 
Malster,  57  Md.  287;  Yates  v.  McCullough 
Iron  Co.,  69  Md.  370;  Baltimore,  etc.,  R.  Co. 
v.  State,  75  Md.  152,  32  Am.  St.  Rep.  372,  53 
Am.  &  Eng.  R.  Cas.  379;  Baltimore,  etc.,  R. 
Co.  v.  Strieker,  51  Md.  47,  34  Am.  Ret).  291. 

Massachusetts.  —  Feely  v.  Pearson  Cordage 
Co.,  161  Mass.  426;  Lewis  v.  New  York,  etc., 
R.  Co.,  153  Mass.  73;  Roskee  v.  Mt.  Tom  Sul- 
phite Pulp  Co.,  169  Mass.  528;  Wood  v. 
Locke,  H7  Mass.  604;  Wescott  v.  New  York, 
etc.,  R.  Co.,  153  Mass.  460;  Lovejoy  ?a  Boston, 
etc.,  R.  Corp.,  125  Mass.  79,  28  Am.  Rep.  206. 

Michigan.  —  Ragon  v.  Toledo,  etc.,  R.  Co,, 
97  Mich.  265,  37  Am.  St.  Rep.  336;  Hewitt  v. 
Flint,  etc.,  R.  Co.,  67  Mich.  61,  31  Am.  &  Eng. 
R.  Cas.  249;  Shackelton  v.  Manistee,  etc.,  R. 
Co.,  107  Mich.  16;  Hayball  v.  Detroit,  etc.,  R. 
Co.,  114  Mich.  135;  Soderstrom  v.  Holland- 
Emery  Lumber  Co.,  114  Mich.  83;  Richards  v. 
Rough,  53  Mich.  212;  King  v.  Ford  River  Lum- 
ber Co.,  93  Mich.  172:  I  Hick  v.  Flint,  etc.,  R. 
Co.,  67  Mich.  632;  Shippey  v.  Grand  Rapids 
Leather  Co.,  (Mich.  1900)  83  N.  W.  Rep.  284. 

Minnesota.  —  Bengtson  v.  Chicago,  etc.,  R. 
Co.,  47  Minn.  4S6;  Larson  v.  St.  Paul,  etc., 
R.  Co.,  43  Minn.  423,  44  Am.  &  Eng.  R.  Cas. 
529;  Newhirt  v.  St.  Paul  City  R.  Co.,  51 
Minn.  42;  Clark  v.  St.  Paul,  etc.,  R.  Co.,  28 
Minn.  128,  2  Am.  &  Eng.  R.  Cas.  240;  Hefferen 
v.  Northern  Pac.  R.  Co.,  45  Minn.  471;  Wilson 
v.  Winona,  etc.,  R.  Co.,  37  Minn.  326,  5  Am. 
St.  Rep.  851,  31  Am.  &  Eng.  R.  Cas.  244. 

Missouri.  —  Smith  v.  St.  Louis,  etc.,  R.  Co., 
69  Mo.  32,  33  Am.  Rep.  484;  Mahaney  v.  St. 
Louis,  etc.,  R.  Co.,  108  Mo.  191;  Soeder  v.  St. 
Louis,  etc.,  R.  Co.,  100  Mo.  673,  18  Am. 
Si.  Rep.  724;  Huhn  v.  Missouri  Pac.  R.  Co., 
92  Mo.  440;  Marshall  v.  Kansas  City  Hay 
Press  Co.,  69  Mo.  App.  256;  Gutridge  v.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  520;  Flynn  v. 
Union  Bridge  Co.,  42  Mo.  App.  529;  Reichla 
v.  Gruensfelder,  52  Mo.  App.  43;  Watson  v. 
Kansas,  etc.,  Coal  Co.,  52  Mo.  App.  366; 
O'Mellia  v.  Kansas  City,  etc.,  R.  Co.,  115  Mo. 
205;  Coontz  v.  Missouri  Pac.  R.  Co.,  115  Mo. 
669;  Rains  v.  St.  Louis,  etc.,  R.  Co.,  71  Mn. 
164,  36  Am.  Rep.  459;  Lucey  v.  Hannibal  Oil 


Co.,  129  Mo.  32;  Aldridge  v.  Midland  Blast 
Furnace  Co.,  78  Mo.  559;  Cagney  v.  Hannibal, 
etc.,  R.  Co.,  69  Mo.  416. 

Montana.  —  McAndrews  v.  Montana  Union 
R.  Co.,  15  Mont.  290. 

Nebraska.  —  Thompson  v.  Missouri  Pac.  R. 
Co.,  51  Neb.  527;  Missouri  Pac.  R.  Co.  v. 
Baxter,  42  Neb.  793;  Malm  v.  Thelin,  47  Neb. 
686;  Dehning  v.  Detroit  Bridge,  etc.,  Works, 
46  Neb.  556. 

New  Hampshire.  —  Young  v.  Boston,  etc., 
R.  Co.,-69  N.  H.  356. 

New  Jersey. — Johnson  v.  Devoe  Snuff  Co., 
62  N.  J.  L.  417. 

New  Mexico. — Cerrillos  Coal  R.  Co.  v. 
Deserant,  9  N.  Mex.  49. 

New  York.  —  McMillan  v.  Saratoga,  etc.,  R. 
Co.,  20  Barb.  (N.  Y.)44g;  Ryan  v.  Long  Island 
R.  Co.,  51  Hun  (N.  Y.)  607;  Gibson  v.  Erie  R. 
Co.,  63  N.  Y.  449,  20  Am.  Rep.  552;  Appel  v. 
Buffalo,  etc.,  R.  Co.,  111  N.  Y.  550;  Howey  v. 
Lake  Shore,  etc.,  R.  Co.,  (Buffalo  Super.  Ct. 
Gen.  T.)  13  Misc.  (N.  Y.)  641;  Huda  v.  Ameri- 
can Glucose  Co.,  (Buffalo  Super.  Ct.  Gen.  T.) 
13  Misc.  (N.  Y.)  657;  Horrigan  v.  New  Yoik 
Cent.,  etc.,  R.  Co..  7  N.  Y.  App.  Div.  377; 
Reichert  v.  Buffalo  Spring,  etc.,  Co.,  (Buffalo 
Super.  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  222; 
Wright  v.  Delaware,  etc.,  Canal  Co.,  40  Hun 
(N.  Y.)  343;  Shaw  v.  Sheldon.  103  N.  Y.  667; 
Ryan  v.  Porter  Mfg.  Co..  57  Hun  (N.  Y.)  253; 
Schwartz  v.  Cornell,  (Supm.  Ct.  Gen.  T.)  13 
N.  Y.  Supp.  355;  Freeman  v.  Dennison  Mfg. 
Co.,  40  N.  Y.  App.  Div.  99;  Windover  v.  Troy 
City  R.  Co.,  4  N.  Y.  App.  Div.  202;  Shields 
v.  Robins,  3  N.  Y.  App.  Div.  5S2:  Ireland 
v.  Gardner,  4  Silv.  Sup.  (N.  Y.)  119;  Carr  v. 
North  River  Constr.  Co.,  48  Hun  (N.  Y.)  266; 
Monaghan  v.  New  York  Cent.,  etc.,  R.  Co., 
45  Hun  (N.  Y.)  113:  Dibb  v.  Diy  Dock,  etc., 
R.  Co.,  49  Hun  (N.  Y.)  607,  1  N.  Y.  Supp.  640; 
Williams  v.  Delaware,  etc.,  R.  Co.,  116  N.  Y. 
628,  41  Am.  &  Eng.  R.  Cas.  254,  43  Hun  (N. 
Y.)  633,  6  N.  Y.  St.  Rep.  872;  McNeil  v.  New 
York,  etc.,  R.  Co.,  71  Hun  (N.  Y.)  24;  David- 
son v.  Cornell,  132  N.  Y.  228,  (Brooklyn  City 
Ct.  Gen.  T.)  ro  N.  Y.  Supp.  521;  Bender  v. 
Keil,  (N.  Y.  City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.) 
812,  63  N.  Y.  Supp.  971. 

Notth  Carolina.  —  Pleasants  v.  Raleigh,  etc., 
Air-Line  R.  Co.,  95  N.  Car.  195. 

Ohio.  —  Mad  River,  etc.,  R.  Co.  v.  Barber,  5 
Ohio  St.  541,  67  Am.  Dec.  312;  Engel  v. 
Standard  Lighting  Co.,  12  Ohio  Cir.  Ct.  4S9,  5 
Ohio  Cir.  Dec.  572;  Pittsburg,  etc.,  R.  Co.  v. 
Ackworth,  10  Ohio  Cir.  Ct.  583,  3  Ohio  Cir. 
Dec.  622,  3  Ohio  Dec.  456;  Lake  Shore,  etc., 
R.  Co.  v.  Kniital,  33  Ohio  St.  468. 

Oregon. — Stone  v.  Oregon  City  Mfg.  Co., 
4  Oregon  52;  Scott  v.  Oregon  R.,  etc.,  Co.,  14 
Oregon  211. 

Pennsylvania.  —  New  York,  etc.,  R.  Co.  v. 
Lyons,  119  Pa.  St.  324,  21  W.  N.  C.  (Pa.)  277; 
Philadelphia,  etc.,  R.  Co.  v.  Hughes,  119  Pa. 
St.  301,  21  W.  N.  C.  (Pa.)  166  33  Am.  &  Eng. 
R.  Cas.  34S;  Rumsey  v.  Delaware,  etc.,  R. 
Co.,  151  Pa.  St.  74;  Davis  b,  Baltimore,  etc., 
R.  Co.,  152  Pa.  St.  3T4;  Smith  v.  Drake,  125 
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may  be  safely  used,  and  at  the  request  of  the  master  the  servant  continues  to 
use  them,  and  is  injured  notwithstanding  the  exercise  of  care  and  prudence, 
he  may  hold  the  master  liable.1 

(2)  On  Promise  to  Remedy  or  Repair  —  General  Rule.  —  Where  the  promise 
of  the  master  to  repair  defects,  of  which  the  servant  has  complained,  induces 
the  servant  to  continue  in  the  employment,  he  may  recover  for  injuries 
received  within  a  reasonable  time  for  the  repair  of  the  defects,  unless  the 
danger  is  so  imminent  that  no  reasonably  prudent  man  would  continue  in  the 


service." 

Pa.  St.  501;  Beitlenmiller  v.  Bergner,  etc., 
Brewing  Co.,  22  W.  N.  C.  (Pa.)  33;  Brossman 
v.  Lehigh  Valley  R.  Co.,  113  Pa.  St.  490,  57 
Am.  Rep.  479;  Grabovvski  v.  Pennsylvania 
Steel  Co.,  2  Dauphin  Co.  Rep.  (Pa.)  118;  Reese 
v.  Clark,  146  Pa.  St.  465;  Hawk  v.  Pennsyl- 
vania R.  Co.,  (Pa.  1887)  11  Atl.  Rep.  459. 

Rhode  Island.  —  McGrath  v.  New  York,  etc., 
R.  Co.,  14  R.  I.  357,  18  Am.  &  Eng.  R.  Cas.  5, 
•5  R-  I.  95- 

South  Carolina.  —  Hooper  v.  Columbus,  etc., 
Co.,  21  S.  Car.  541,  53  Am.  Rep.  691,  28 
Am.  &  Eng.  R.  Cas.  433. 

Tennessee .  —  East  Tennessee,  etc.,  R.  Co.  v. 
Gurley,  12  Lea  (Tenn.)46,  17  Am.  &  Eng.  R. 
Cas.  568;  East  Tennessee,  etc.,  R.  Co.  v. 
Smith,  9  Lea  (Tenn.)68s,  15  Am.  &  Eng.  R. 
Cas.  224;  Fletcher  v.  Louisville,  etc.,  R.  Co., 
102  Tenn.  1. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Myers,  55 
Tex.  no,  8  Am.  &  Eng.  R.  Cas.  114;  Inter- 
national, etc.,  R.  Co.  v.  McCarthy,  64  Tex. 
632;  Missouri  Pac.  R.  Co.  v.  Somers,  71  Tex. 
700;  Gulf,  etc.,  R.  Co.  v.  Brentford,  79  Tex. 
619,  23  Am.  St.  Rep.  377;  Robinson  v.  Hous- 
ton, etc.,  R.  Co.,  46  Tex.  540,  13  Am.  R.  Rep. 
303;  Rogers  v.  Galveston  City  R.  Co.,  76  Tex. 
502;  St.  Louis,  etc.,  R.  Co.  v.  Lemon,  83  Tex. 
143;  Green  v.  Cross,  79  Tex.  130;  Texas,  etc., 
R.  Co.  v.  Dillard,  70  Tex.  62;  International, 
etc.,  R.  Co.  v.  Hester,  64  Tex.  401;  Missouri, 
etc.,  R.  Co.  v.  Thompson,  11  Tex.  Civ.  App. 
658;  Texas,  etc.,  R.  Co.  v.  Bryant,  8  Tex.  Civ. 
App.  134;  Gulf,  etc.,  R.  Co.  v.  Wells,  (Tex. 
1891)  16  S.  W.  Rep.  1025;  Texas  Midland  R. 
Co.  v.  Taylor,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep.  8q2;  Texas,  etc.,  R.  Co.  v.  Bradford,  66 
Tex.  732,  59  Am.  Rep.  639;  International,  etc., 
R.  Co.  v.  Turner,  3  Tex.  Civ.  App.  487;  Gulf, 
etc.,  R.  Co.  v.  Donnelly,  70  Tex.  371,  8  Am. 
St.  Rep.  608;  Industrial  Lumber  Co.  v.  John- 
son, 22  Tex.  Civ.  App.  596. 

Utah.  —  Mangum  v.  Bullion,  etc.,  Min.  Co., 
13  Utah  534;  Fritz  v.  Salt  Lake,  etc.,  Gas,  etc., 
Co.,  18  Utah  493. 

Vermont.  — Carbine  v.  Bennington,  etc.,  R. 
Co.,  6t  Vt.  348,  38  Am.  &  Eng.  R.  Cas.  45. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  McDon- 
ald, 88  Va.  352;  McDonald  v.  Norfolk,  etc.,  R. 
Co.,  95  Va.  g3;  Russell  Creek  Coal  Co.  v. 
Wells,  96  Va.  416. 

West  Virginia.  —  Woodell  v.  West  Virginia 
Imp.  Co.,  38  W.  Va.  23;  Oliver  v.  Ohio  River 
R.  Co.,  42  VV.  Va.  703;  Williamson  v.  New- 
port News,  etc.,  Co.,  34  W.  Va.  657,  26  Am. 
St.  Rep.  927,  48  Am.  &  Eng.  R.  Cas.  276; 
Beall  v.  Pittsburgh,  etc.,  R.  Co.,  38  W.  Va. 
525-  . 

Wisconsin.  —  Kelley  v.  Chicago,  etc.,  R. 
Co.,  53  Wis.  74:  Dorsey  v.  Phillips,  etc., 
Constr.  Co.,  42  Wis.  583;  Schadewald  v.  Mil- 


127 


waukee,  etc.,  R.  Co.,  55  Wis.  569;  Goltz  v. 
Milwaukee,  etc.,  R.  Co.,  76  Wis.  136,  41  Am. 
&  Eng.  R.  Cas.  282;  Ballou  v.  Chicago,  etc., 
R.  Co. ,54  Wis.  257,  41  Am.  Rep.  31,  5  Am.  & 
Eng.  R.  Cas.  480;  Bessex  v.  Chicago,  etc.,  R. 
Co.,  45  Wis.  477,  18  Am.  R.  Rep.  58;  Naylor 
v.  Chicago,  etc.,  R.  Co.,  53  Wis.  661,  5  Am.  & 
Eng.  R.  Cas.  460. 

See  also  the  title  Coupling  Cars  (Injuries 
by),  vol.' 7,  p.  1058. 

1.  Limitation  of  Rule.  —  Flynn  v.  Kansas 
City,  etc.,  R.  Co.,  78  Mo.  195,  47  Am.  Rep. 
99;  Richmond,  etc.,  R.  Co.  v.  Norment,  84 
Va.  167,  10  Am.  St.  Rep.  827. 

2.  Remaining  in  Service  After  Promise  to  Repair 
—  United  Stat.  s.  —  New  Jersey,  etc.,  R.  Co.  v. 
Young,  (C.  C.  A.)  49  Fed.  Rep.  723;  Gowen  v. 
Harley,  (C.  C.  A.)  56  Fed.  Rep.  973;  Home- 
stake  Min.  Co.  v.  Fullerton,  (C.  C.  A.)  69  Fed. 
Rep.  927;  Lehigh  Valley  Coal  Co.  v.  Warrek, 
(C.  C.  A.)  84  Fed.  Rep.  866;  Detroit  Crude-Oil 
Co.  v.  Grable,  (C.  C.  A.)  94  Fed.  Rep.  73; 
Kane  v.  Northern  Cent.  R.  Co.,  128  U.  S.  91. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Duffey,  35  Ark.  602. 

Delaware.  —  Huber  v.  Jackson,  etc.,  Co.,  r 
Marv.  (Del.)  374. 

Illinois.  —  Donley  v.  Dougherty,  174  111.  5S2; 
St.  Clair  Nail  Co.  v.  Smith,  43  111.  App.  105; 
Chicago,  etc.  R.  Co.  v.  Travis,  44  III.  App. 
466;  Illinois  Cent.  R.  Co.  v.  Jewell,  46  111.  99, 
92  Am.  Dec.  240;  Sendzikowski  v.  McCormick 
Harvesting  Mach.  Co.,  58  111.  App.  418;  Illi- 
nois Cent.  R.  Co.  v.  Creighton,  63  111.  App. 
165;  Illinois  Cent.  R.  Co.  v.  Weiland,  67  111. 
App.  332;  Pawnee  Coal  Co.  v.  Royce,  79 
111.  App.  469;  Illinois  Steel  Co.  v.  Mann,  170 
111.  200;  Swift  v.  Madden,  165  111.  41;  Swift  v. 
O'Neill,  187  III.  337,  affirming  88  111.  App.  162. 

Indiana.  —  Romona  Oolitic  Co.  v.  Phillips, 
11  Ind.  App.  118;  Indianapolis  Union  R.  Co. 
v.  Ott,  11  Ind.  App.  564;  Indianapolis,  etc., 
R.  Co.  v.  Watson,  114  Ind.  20,  5  Am.  St.  Rep. 
578;  Rogers  v.  Leyden,  127  Ind.  50;  Jenney 
Electric  Light,  etc.,  Co.  v.  Murphy,  115  Ind. 
566;  Standard  Oil  Co.  v.  Helmick,  148  Ind. 
457;  East  Chicago  Iron,  etc.,  Co.  v.  Williams, 
17  Ind.  App.  573;  McFarlan  Carriage  Co.  v. 
Potter,  (Ind.  1898)  52  N.  E.  Rep.  209. 

Indian  Territory.  — See  Purcell  Mill,  etc., 
Co.  v.  Kirkland,  (Indian  Ter.  1898)  47  S.  W. 
Rep.  311. 

Iowa.  — Greenleaf  v.  Dubuque,  etc.,  R.  Co., 
33  Iowa  52;  Muldownev  ?>.  Illinois  Cent.  R. 
Co.,  39  Iowa  615;  Belair  v.  Chicago,  etc.,  R. 
Co.,  43  Iowa  662;  Lumley  v.  Caswell,  47  Iowa 
159.  See  also  Taylor  v.  Star  Coal  Co.,  uj 
Iowa  40. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Sadlet 
38  Kan.  128;  Southern  Kansas  R.  Co.  v. 
Crocker,  41  Kan.  747,  13  Am.  St.  Rep.  320; 
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Reliance  on  Promise  Necessary.  —  In  order  that  the  rule  stated  shall  apply,  it  is 
necessary  that  the  promise  made  by  the  master  should  have  been  the  cause 
which  induced  the  servant  to  continue  in  the  employment.  If  for  any  other 
reason  the  servant  continues  in  the  employment,  the  master  is  not  liable  for 
the  injuries  received  therein.1 

Where  the  Defect  Which  the  Master  Promised  to  Remedy  Was  Not  the  Cause  of  the  Accident, 
and  the  fulfilment  of  his  promise  would  not  have  prevented  it,  the  master  is 
not  liable.3 

As  to  What  Constitutes  a  Reasonable  Time,  the  courts  differ.  On  the  one  hand,  it 
is  held  that  the  servant  is  justified  in  remaining  only  for  such  a  time  as  is 
reasonably  sufficient  for  the  master  to  repair.3    On  the  other  hand,  it  is  held 

Be  Assumed  by  the  Master  under  such  circum- 
stances, as  the  servant  remains  for  the  master's 
benefit.  Detroit  Crude-Oil  Co.  v.  Grable,  (C. 
C.  A.)  94  Fed.  Rep.  73;  joliet,  etc.,  R.  Co.  v. 
Velie,  140  111.  59;  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  148  111.  574;  Schlitz 
v.  Pabst  Brewing  Co.,  57  Minn.  303. 

Applications  of  Rule  —  Dangerous  Working 
Place.  —  Hyatt  v.  Hannibal,  etc.,  R.  Co.,  19 
Mo.  App.  287;  Clarke  v.  Holmes,  7  H.  &  N. 
937,  8  Jur.  N.  S.  992. 

Defective  Side  Track.  —  Patterson  v.  Pitts- 
burg, etc.,  R.  Co.,  76  Pa.  St.  389,  18  Am.  Rep. 
412. 

Defective  Lights.  —  Atchison,  etc.,  R.  Co.  v. 
Lannigan,  56  Kan.  109;  Smith  v.  E.  W.  Backus 
Lumber  Co.,  64  Minn.  447. 

Defective  Car  or  Handcar.  —  Louisville,  etc., 
R.  Co.  v.  Kenley,  92  Tenn.  207. 

Defective  Road.  —  Nelson  v.  Shaw,  102  Wis. 
274. 

Failure  to  Provide  Adequate  Regulations.  — 
St.  Louis,  etc.,  R.  Co.  v.  Triplett,  54  Ark.  2S9, 
48  Am.  &  Eng.  R.  Cas.  283. 

The  Rule  Does  Not  Apply  where  neither  the 
master  nor  the  servant  contemplates  any  ad- 
ditional danger  to  the  servant  in  the  use  of 
the  defective  instrument,  but  only  imperfec- 
tions in  the  work  done  by  it.  Tesmer  v. 
Boehm,  5S  111.  App.  609. 

1.  Continued  Service  Must  Be  in  Reliance  on 
Promise. —  Euieka  Co.  v.  Bass,  81  Ala.  200,  Co 
Am.  Rep.  152;  Daughertv  v.  Midland  Steel 
Co.,  23  Ind.  App.  78;  Atchison,  etc.,  R.  Co.  v. 
Midgett,  1  Kan.  App.  138;  Holloran  v  Union 
Iron,  etc.,  Co.,  133  Mo.  470;  Trotter  v.  Chatta- 
nooga Furniture  Co.,  101  Tenn.  257;  Brewer 
v.  Tennessee  Coal,  etc.,  Co.,  97  Tenn.  615. 

Returning  to  Work  on  Assurance  that  Place  Is 
Safe,  not  upon  a  promise  to  repair,  the  servant 
assumes  the  risk.  Showalterz'.  Fairbanks,  88 
Wis.  376. 

2.  Olson  v.  Doherty  Lumber  Co.,  102  Wis. 
264.    See  also  Higgins  v.  Fanning,  195  Pa.  St. 
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3.  What  Constitutes  a  Reasonable  Time.  —  De- 
troit Crude-Oil  Co.  v.  Grable,  (C.  C.  A.)  94  Fed. 
Rep.  79;  Illinois  Steel  Co.  v.  Mann,  170  111. 
200,  reversing  67  111.  App.  67.    See  also  Atcl:i 
son,  etc  .  R.  Co.  v.  Midgett,  1  Kan.  App.  138. 

Remaining  After  a  Reasonable  Time  Is  Negli- 
gence.—  Atchison,  etc.,  R.  Co.  v.  Sadler,  38 
Kan.  128.  And  by  so  doing  a  servant  waives 
the  objection  and  assumes  the  risk.  Hough 
v.  Texas,  etc.,  R.  Co.,  100  U.  S.  213;  Parody 
v.  Chicago,  etc.,  R.  Co.,  5  McCrary  (U.  S.1  3S: 
Davis  v.  Graham,  2  Colo.  App.  210;  Cousell 
v.  Hall,  145  Mass.  468;  Stephenson  v.  Duncan, 
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109. 

Kentucky.  —  McDowell  v.  Chesapeake,  etc., 
R.  Co.,  (Ky.  1887)  5  S.  W.  Rep.  413,  (Ky.  1888) 
8  S.  W.  Rep.  871;  Breckenridgs  Co.  v.  Hicks, 
94  Ky.  362,  42  Am.  St.  Rep.  361;  Bogenschutz 
v.  Smith,  84  Ky.  330. 

Michigan.  —  Roax  v.  Blodgett,  etc.,  Lumber 
Co.,  85  Mich.  519,  24  Am.  St.  Rep.  102. 

Minnesota.  —  Harris  v.  Hewitt,  64  Minn.  54; 
Rothenberger  v.  Northwestern  Consol.  Mill- 
ing Co.,  57  Minn.  461. 

Missouri.  —  Muirhead  v.  Hannibal,  etc.,  R. 
Co.,  19  Mo.  App.  634;  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  35;  Meyer  v.  Gundlach-Nelson 
Mfg.  Co.,  67  Mo.  App.  389;  Flynn  v.  Kansas 
City,  etc.,  R.  Co.,  78  Mo.  195,  47  Am.  Rep. 
99;  Stephens  v.  Hannibal,  etc.,  R.  Co.,  96 
Mo.  207,  9  Am.  St.  Rep.  336;  Thorpe  v.  Mis-" 
souri  Pac.  R.  Co.,  89  Mo.  650,  58  Am.  Rep. 
120. 

New  Jersey.  —  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323. 

New  Mexico. — Lutz  v.  Atlantic,  etc.,  R. 
Co.,  6  N.  Mex.  496,  53  Am.  &  Eng.  R.  Cas. 
478. 

New  York.  —  Floettl  v.  Third  Ave.  R.  Co., 
10  N.  Y.  App.  Div.  308;  Laning  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  521,  10  Am.  Rep.  417; 
Stephens  v.  Hudson  Valley  Knitting  Co.,  69 
Hun  (N.  Y.)  375;  Loonam  v.  Brockway,  3 
Robt.  (N.  Y.)  74. 

Ohio.  —  Barbour  v.  Miles,  14  Ohio  Cir.  Ct. 
628,  7  Ohio  Cir.  V>tz.  682;  Lake  Shore,  etc.,  R. 
Co.  v.  Winslovv,  10  Ohio  Cir.  Ct.  193,  4  Ohio 
Cir.  Dec.  242. 

Pennsylvania.  —  Brownfield  v.  Hughes,  128 
Pa.  St.  194,  15  Am.  St.  Rep.  667. 

Texas.  —  Southern  Pac.  Co.  v.  Leash,  2 
Tex.  Civ.  App.  68;  International,  etc.,  R.  Co. 
v.  Turner,  3  Tex.  Civ.  App.  487;  Texas,  etc., 
R.  Co.  v.  Bingle,  91  Tex.  287;  Wall  v.  Texas, 
etc.,  R.  Co.,  2  Tex.  Unrep.  Cas.  432:  Texas, 
etc.,  R.  Co.  v.  Kane,  (Tex.  1883)  15  Am.  & 
Eng.  R.  Cas.  218;  Gulf,  etc.,  R.  Co.  v.  Don- 
nelly, 70  Tex.  371,  8  Am.  St.  Rep.  608. 

Virginia. — Virginia,  etc.,  Wheel  Co.  v. 
Chalk'ley,  98  Va.  62. 

West  Virginia:  —  Graham  v.  Newburg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273. 

Wisconsin.  —  Stephenson  v.  Duncan,  73  Wis. 
404,  9  Am.  St.  Rep.  806;  Erdman  v.  Illinois 
Steel  Co.,  95  Wis.  6,  60  Am.  St.  Rep.  66;  Brab- 
bits  v.  Chicago,  etc.,  R.  Co.,  38  Wis.  289. 

See  also  the  titles  Contributory  Negli- 
gence, vol.  7,  p.  420;  Coupling  Cars  (Injuries 
by),  vol.  7,  p.  1063. 

The  Risk  of  Injury  to  the  Servant  Is  Taken  to 
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that  a  servant  may  remain  so  long  as  he  is  authorized,  in  the  exercise  of  rea- 
son and  prudence,  to  rely  on  the  master's  promise.1  Under  these  rules,  what 
is  a  reasonable  time  is  for  the  jury.3 

Express  or  Implied  Promise  Sufficient.  —  The  promise  on  which  the  servant  is 
entitled  to  rely  may  be  either  express  or  implied.3 

Promise  to  Employees  Generally.  —  If  the  master  promises  in  the  presence  and 
hearing  of  his  employees  to  replace  defective  tools  or  appliances  with  new 
ones,  the  promise  will  inure  to  the  benefit  of  all  who  hear  him.4 

Whose  Promise  Binds  the  Master.  —  A  promise  by  any  one  acting  as  vice-principal 
or  representative  of  the  master  will,  of  course,  bind  the  latter.5 

What  Complaint  of  Defects  Suffioient.  —  If  by  any  act  or  expression  the  servant 
makes  known  to  the  proper  agent  of  the  master  the  fact  that  he  is  unwilling 
to  continue  in  the  employment  unless  defects  are  repaired,  this  will  be  suffi- 
cient; there  need  be  no  formal  statement  that  he  apprehends  danger  to  him- 
self from  the  defects  and  that  he  will  leave  unless  they  are  remedied.6 

Duty  to  Use  Care  After  Promise.  —  Even  though  a  promise  to  repair  is  made  by 
the  master,  the  servant  is,  nevertheless,  still  bound  to  exercise  such  care  as 
a  man  of  ordinary  prudence,  caution,  and  skill  would  exercise  if  placed  in  a 
similar  position;7  and  where  the  danger  is  so  great  and  imminent  that  no 


73  Wis.  404,  9  Am.  St.  Rep.  806.  See  also 
Spencer  v.  Worthington,  44  N.  Y.  App.  Diir. 
496. 

Where  Definite  Time  Is  Fixed  for  Repairs. — An 
employee  who  continues  in  an  employment 
after  the  expiration  of  the  time  within  which 
the  master  had  promised  to  repiir  defects, 
without  repair  being  made,  assumes  the  risk. 
Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep. 
152;  Trotter  v.  Chattanooga  Furniture  Co., 
101  Tenn.  257. 

1.  How  Long  May  Ssrvant  Rely  on  Master's 
Promises.  —  Hough  v.  Texas,  etc.,  R.  Co.,  100 
U.  S.  225;  Parody  v.  Chicago,  etc.,  R.  Co.,  5 
McCrary  (U.  S.)  38;  Weber  Wagon  Co.  v. 
Kehl,  L39  111.  644;  McFarlan  Carriage  Co.  v. 
Potter,  (Ind.  1898)  52  N.  E.  Rep.  211;  Mc- 
Dowell v.  Cbesipeake,  etc.,  R.  Co.,  (Ky.  1888) 
8  S.  W.  Rep.  871,  (K>.  1837)  5  S.  W.  Rep.  413; 
Stephenson  v.  Duncan,  73  Wis.  404,  9  Am.  St. 
Rep.  806.  See  also  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  148  111.  573. 

2.  Reasonable  Time  a  Question  for  Jury — 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  47 
Am.  Rep.  425;  Weber  Wagon  Co.  v.  Kehl,  139 
111.  644;  Diugherty  v.  Midland  Stael  Co.,  23 
Ind.  App.  78;  Smith  v.  E.  W.  Backus  Lumber 
Co.,  64  Minn.  447;  Anderson  v.  North  Pac. 
Lumber  Co.,  21  Oregon  281;  Texas,  etc.,  R. 
Co.  v.  Kane,  (Tex.  1893)  15  Am.  &  Eng.  R. 
Cas.  2t8;  Cunan  v.  A.  H.  Stange  Co.,  98  Wis. 
598. 

3.  Express  or  Implied  Promise  Sufficient.  — 
Detroit  Crude-Oil  Co.  v.  Grable,  (C.  C.  A.)  94 
Fed.  Rep.  73;  Kroy  v.  Chicago,  etc.,  R.  Co., 
32  Iowa  357;  Stoulenburgh  v.  Dow,  etc.,  Co., 
82  Iowa  179;  Pieart  v.  Chicago,  etc.,  R.  Co.,  82 
Iowa  148;  Gulf,  etc.,  R.  Co.  v.  Brentford,  79 
Tex.  619,  23  Am.  St.  Rep.  377. 

A  Conditional  Promise  to  repair  if  he  gets 
"  time  some  Saturday  afternoon  "  is  insuffi- 
cient. Wilson  v.  Winona,  etc.,  R.  Co.,  37 
Minn.  326,  5  Am.  St.  Rep.  851. 

A  Belief  that  a  Defect  Will  Be  Remedied  is  not 
equivalent  to  a  promise.  Cowles  v.  Chicago, 
etc.,  R.  Co.,  102  Iowa  507. 

A  Promise  to  Repair  After  Completion  of  Work 
20  C.  of  L. — 9 


on  Hand  will  not  prevent  the  servant's  assump- 
tion of  risks  until  such  time.  Standard  Oil 
Co.  v.  Helmick,  148  Ind.  460;  McFarlan  Car- 
riage Co.  v.  Potter,  (Ind.  1898)  52  N.  E.  Rep. 
209.  See  also  Southern  Pac.  Co.  v.  Leash, 
2  T«x.  Civ.  App.  68. 

4.  Promise  to  Servant  Individually  Unnecessary. 
—  Atchison,  etc.,  R.  Co.  v.  Sadler,  38  Kan. 
128. 

5.  Who  May  Make  Promise  —  Vice-Principal.  — 

Parody  v.  Chicago,  etc.,  R.  Co.,  5  McCrarv 
(U.  S.)38;  Weber  Wagon  Co.  v.  Kehl,  139  III. 
644;  Jones  v.  New  American  File  Co.,  (R.  I. 
1898)  42  All.  Rep.  5og;  Texas,  etc.,  R.  Co.  v. 
Bingle,  16  Tex.  Civ.  App.  653.  See  also  the 
title  Ff.llow  Servants,  vol.  12,  p.  948. 

A  Promise  by  One  Not  a  Vice-Principal  Is 
Usually  Insufficient. —  Wabash,  etc.,  R.  Co.  v. 
Kastner,  80  111.  App.  572;  Chesapeake,  etc., 
R.  Co.  v.  McDowell,  16  Ky.  L.  Rep.  1,  24  S. 
W.  Rep.  607;  Neeland  v.  Lynn,  etc.,  R.  Co.,  173 
Mass.  42;  Ehmcke  v.  Porter,  45  Minn.  338; 
Jones  v.  New  American  File  Co.,  (R.  I.  1898)42 
Atl.  Rep.  509;  Gulf,  etc.,  R.  Co.  v.  Brentford, 
79  Tex.  619,  23  Am.  St.  Rep.  377.  Unless  the 
promise  was  within  the  apparent  authority  of 
the  promisor,  and  the  servant  had  reasonable 
grounds  to  believe  and  did  believe  that  the 
promise  would  bind  the  master.  Dells  Lum- 
ber Co.  v.  Erickson,  (C.  C.  A.)  80  Fed.  Rep. 
257.  See  also  Homestake  Min.  Co.  v.  Fuller- 
ton,  (C.  C.  A.)  69  Fed.  Rep.  923. 

6.  Sufficiency  of  Complaint.  —  Pieart  v.  Chi- 
cago, etc.,  R.  Co.,  82  Iowa  148;  Rothenberger 
v.  Northwestern  Consol.  Milling  Co.,  57  Minn. 
461. 

7.  Contributory  Negligence  Not  Excused  by 
Promise.  —  Indianapolis,  etc.,  R.  Co.  v.  Wat- 
son, 114  Ind.  20,  5  Am.  St.  Rep.  578;  Gulf, 
etc.,  R.  Co.  v.  Brentford,  79  Tex.  619,  23  Am. 
St.  Rep.  377;  Miller  v.  Bullion-Beck,  etc., 
Min.  Co.,  18  Utah  358;  Mangum  v.  Bullion, 
etc.,  Min.  Co.,  15  Utah  534. 

Master's  Promise  to  "  Take  All  the  Risk  of  any 
accident  that  might  occur"  does  not  relieve 
the  servant  from  the  duty  to  use  ordinary  care. 
Phillips  v.  Michael,  11  Ind.  App.  672. 
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reasonably  prudent  man  would  continue  in  the  employment  while  it  is 
unremedied,  the  servant  cannot  recover  for  an  injury  received  after  the  master 
has  promised  to  remedy  it.1 

(3)  On  Assurance  that  Repairs  Have  Been  Made.  —  A  servant  has  the  right 
to  rely  on  assurances  that  defects  which  he  has  complained  of  have  been  reme- 
died, and  is  entitled  to  recover  for  injuries  caused  by  the  failure  to  repair  as 
alleged  unless  the  defects  are  such  as  to  be  apparent  to  one  in  the  use  of 
ordinary  care.3 

/.  Servant's  Means  of  Knowlepge  as  Affecting  Rule  —  Equal  Facili- 
ties for  Knowledge  with  Master.  —  Where  a  servant  who  is  by  experience  or  instruc- 
tion capable  of  appreciating  the  risks  of  an  employment,3  and  is  under  the 
same  obligation  as  the  master  to  discover  them,4  accepts  or  continues  in  such 
employment  knowing,  or  having  equal  facilities  with  the  master  for  knowing, 
the  dangers  to  which  he  is  exposed,  he  accepts  the  risks  of  the  employment, 
unless  the  master  by  urging  or  coercing  the  servant,  or  in  some  other  way, 
directly  contributes  to  the  injury.5 


1.  Assumption  of  Risk  from  Great  and  Imme- 
diate Dangers.  —  St.  Louis,  etc.,  R.  Co.  v.  Kel- 
ton,  55  Ark.  483;  Missouri  Furnace  Co.  v. 
Abend,  107  111.  44,  47  Am.  Rep.  425;  Indian- 
apolis, etc.,  R.  Co.  v.  Watson,  114  Ind.  20,  5 
Am.  St.  Rep.  578,  33  Am.  &  Eng.  R.  Cas.  334; 
Indianapolis  Union  R.  Co.  v.  Ott,  11  Ind. 
App.  564;  McFarlan  Carriage  Co.  v.  Potter, 
153  Ind.  107;  Belleville  Stone  Co.  v.  Mooney, 
60  N.  J.  L.  323;  Lulz  v.  Atlantic,  etc.,  R.  Co., 
6  N.  Mex.  496,  53  Am.  &  Eng.  R.  Cas.  478; 
Cullen  v.  National  Sheet  Metal  Roofing  Co., 
114  N.  Y.  45;  Gulf,  etc.,  R.  Co.  v.  Brentford, 
79  Tex.  619,  23  4m-  St.  Rep.  377;  Miller  v. 
Bullion-Back,  etc.,  Min.  Co.,  18  Utah  35S; 
Mangum  v.  Bullion,  etc.,  Minn.  Co.,  15  Utah 
534;  Graham  v.  NewburgOrrel  Coal,  etc.,  Co., 
38  W.  Va.  273;  Erdman  v.  Illinois  Steel  Co.,  95 
Wis.  6,  60  Am.  St.  Rep.  66.  See  also  Brewer 
v.  Tennessee  Coal,  etc.,  Co.,  97  Tenn.  615. 

2.  Servant's  Reliance  on  Assurance  that  Repairs 
Have  Been  Made.  —  Rogers  v.  Chicago  Great 
Western  R.  Co.,  65  Minn.  308;  Nelson  v.  St. 
Paul  Plow  Works,  57  Minn.  43;  Gulf,  etc.,  R. 
Co.  v.  Brentford,  79  Tex.  619,  23  Am.  St.  Rep. 
377.  See  also  Atchison,  etc.,  R.  Co.  v.  Mc- 
Kee,  37  Kan.  592. 

The  Servant  Is  Not  Required  to  Make  Inspection 
before  using  appliances,  to  see  whether  re- 
pairs have  been  made  as  claimed,  unless  there 
is  something  apparent  in  their  condition  which 
would  lead  an  ordinarily  prudent  man  to  do 
so.  Lawrence  v.  Hagemeyer,  93  Ky.  591; 
Missouri,  etc.,  R.  Co.  v.  Nordell,  20  Tex.  Civ. 
App.  362.  See  also  Larkin  v.  Washington 
Mills  Co.,  45  N.  Y.  App.  Dir.  6. 

3.  Thus  the  Youth  and  Inexperience  of  the  Serv- 
ant may  take  the  case  out  of  the  rule.  Fisk 
v.  Cent.  Pac.  R.  Co.,  72  Cal.  38,  1  Am.  St. 
Rep.  212.  See  also  Anderson  v.  Illinois  Cent. 
R.  Co.,  109  Iowa  524;  Coombs  New  Bedford 
Cordage  Co.,  102  Miss.  572;  Reardon  v.  New 
York  Consol.  Cord  Co.,  51  N.  Y.  Super.  Ct. 
1.34- 

A  Minor  Between  Sixteen  and  Seventeen  years 
old  is  presumed  in  the  absence  of  proof  to 
assume  obvious  risks.  Sheetram  v.  Trexler 
Stave,  etc.,  Co.,  13  Pa.  Super.  Ct.  219. 

4.  Obligation  Must  Be  Equal.  —  Louisville, 
etc.,  R.  Co.  v.  Berry,  2  Ind.  App.  427. 

Thus  if  the  master  knows'  or  should  know 


that  the  employment  is  hazardous  beyond 
what  it  fairly  imports,  he  must  warn  the  serv- 
ant. Thompson  v.  Chicago,  etc.,  R.  Co.,  14 
Fed.  Rep.  564. 

If  the  ignorance  of  the  master  resulted  from 
a  failure  to  inspect,  the  rule  of  the  text  does 
not  apply.  Nicholds  v.  Plate  Glass  Co.,  126 
Mo.  55- 

5.  Equal  Facility  for  Knowledge  —  England.  — 
Assop  v.  Yates,  2  H.  &  N.  768;  Priestley  v. 
Fowler,  3  M.  &  W.  1;  Williams  v.  Clough,  3 
H.  &  N.  258;  Griffiths  v.  Gidlow,  3  H.  &  N. 
648. 

United  States.  —  Johnson  v.  Oakes,  70  Fed. 
Rep.  566;  Detroit  Crude-Oil  Co.  v.  Grable,  (C. 
C.  A.)  94  Fed.  Rep.  73;  Baltimore,  etc.,  R. 
Co.  v.  Baugh,  149  U.  S.  368;  Carolan  v. 
Southern  Pac.  Co.,  84  Fed.  Rep.  84;  Everhard 
v.  Diamond  Match  Co.,  98  Fed.  Rep.  555. 

California.  —  Fisk  v.  Central  Pac.  R.  Co. 
72  Cal.  38,  1  Am.  St.  Rep.  22. 

Colorado.  —  Wells  v.  Coe,  9  Colo.  159;  Bur- 
lington, etc.,  R.  Co.  v.  Liehe,  17  Colo.  280. 

Georgia.  —  Austin  v.  Appling,  88  Ga.  54; 
Nelling  v.  Industrial  Mfg.  Co.,  78  Ga.  260. 

Illinois.  —  Peoria,  etc.,  R.  Co.  v.  Hard  wick, 
48  111.  App.  562;  North  Chicago  St.  R.  Co.  v. 
Conway,  76  111.  App.  621. 

Indiana.  —  Salem  Bedford  Stone  Co.  v. 
Hobbs,  11  Ind.  App.  27;  Vincennes  Water 
Supply  Co.  v.  White,  124  Ind.  376;  Meador  v. 
Lake  Shore,  etc.,  R.  Co.,  138  Ind.  290,  46  Am. 
St.  Rep.  384;  Jenney  Electric  Light,  etc.,  Co. 
v.  Murphy,  115  Ind.  566;  Ames  v.  Lake  Shore 
etc.,  R.  Co.,  135  Ind.  363,  Atlas  Engine  Works 
v.  Randall,  100  Ind.  293,  50  Am.  Rep.  798; 
Louisville,  etc.,  R.  Co.  v.  Frawley,  no  Ind.  18; 
Louisville,  etc.,  R.  Co.  v.  Sandford,  117  Ind. 
265;  Staldter  v.  Huntington,  153  Ind.  354; 
Guedelhofer  v.  Einsting,  23  Ind.  App.  188. 

Kansas.  —  Clark  v.  Missouri  Pac.  R.  Co.,  48 
Kan.  654;  Morbach  v.  Home  Min.  Co.,  53 
Kan.  731. 

Kentucky.—  Mud  River  Coal  Co.  v.  Williams, 
15  Ky.  L.  Rep.  847;  Louisville,  etc.,  R.  Co.  v. 
Shivell,  13  Ky.  L.  Rep.  902,  18  S.  W.  Rep.  944- 
See  also  Louisville,  etc.,  R.  Co.  v.  Ross,  (Ky. 
1900]  56  S.  W.  Rep.  14. 

Maine. — Wormell  v.  Maine  Cent.  R.  Co., 
79  Me.  397,  1  Am.  St.  Rep.  321. 
r         Massachusetts.  —  Moulton  v.  Gage,  138  Mass. 
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Servant  Having  Bettor  Moans  of  Knowledge  than  Master.  —  Where  from  the  nature  of 
the  employment,  and  the  employee's  duty  in  connection  therewith,  he  has 
better  knowledge  of  the  dangers  thereof  than  the  master  or  any  of  his  fellow- 
servants,  he  cannot  recover  for  injuries  received  by  him.1 

g.  Working  Outside  Scope  of  Employment  —  without  Orders.  —  Where 
a  servant  voluntarily  and  without  the  order  of  the  master  or  vice-principal 
attempts  the  performance  of  hazardous  work  outside  the  scope  of  his  employ- 
ment, he  cannot  recover  for  injuries  sustained  while  so  doing.2    This  is  true 


390;  Fuller  v.  New  York,  eic,  R.  Co.,  175 
Mass.  424. 

Michigan.  —  Davis  v.  Detroit,  etc.,  R.  Co., 
20  Mich.  105:  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  61,  31  Am.  &  Eng.  R.  Cas.  249;  Melzer 
v.  Peninsular  Car  Co.,  76  Mich.  94. 

Minnesota.  —  Smith  v.  St.  Paul,  etc.,  R.  Co., 
51  Minn.  86. 

Missouri.  —  Cagney  v.  Hannibal,  etc.,  R. 
Co.,  69  Mo.  416;  Steinhaaser  v.  Spraul,  127 
Mo.  541;  Watson  v.  Kansas,  etc..  Coal  Co.,  52 
Mo.  App.  366;  Cummings  v.  Collins,  61  Mo. 
520  Berning  v.  Msdart,  56  Mo.  App.  443; 
Price  v.  Hannibal,  etc.,  R.  Co.,  77  Mo.  508; 
Porter  v.  Hannibal,  etc.,  R.  Co.,  71  Mo.  66,  36 
Am.  Rep.  454. 

New  Hampshire.  —  Dabe  v.  Gay,  69  N.  H. 
670. 

New  Jersey.  —  Coyle  v.  Grifling  Iron  Co.,  63 
N.  J.  L.  609,  affirming  62  N.  J.  L.  540. 

New  York.  — Cahill  v.  Hilton,  106  N.  Y.  512; 
Loonam  v.  Brockway,  3  Robl.  (N.  Y.)  74; 
Keenan  v.  New  York,  etc.,  R.  Co.,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  34;  Burns 
v.  Pethcal,  75  Hun  (N.  Y.)  437;  Davies  v. 
Pelham  Hod  Elevating  Co.,  76  Hun  (N.  Y.) 
289;  Conboy  v.  Donaldson,  N.  Y.  Reg.  Jan. 
26,  1884;  Prentice  v.  Wellsville,  (Supm.  Ct. 
Gen.  T.)  21  N.  Y.  Supp.  820,  66  Hun  (N.  Y.) 
634;  Thorn  v.  New  York  City  Ice  Co.,  46  Hun 
(N.  Y.)  497;  Plunkett  v.  Donovan,  (Brooklyn 
City  Ct.  Gen.  T.)  36  N.  Y.  Si.  Rep.  91;  Kra'nz 
v.  Long  Island  R.  Cj.,  123  N.  Y.  1,  20  Am.  St. 
Rep.  716;  Bohn  v.  Havemeyer,  114  N.  Y.  296; 
Gibson  v  Erie  R.  Co.,  63  N.  Y.  449,  20  Am. 
Rep.  552. 

North  Carolina.  —  Turner  v.  Goldsboro 
Lumber  Co.,  119  N.  Car.  387;  Crutchfield  v. 
Richmond,  etc.,  R.  Co.,  78  N.  Car.  300,  16  Am. 
R.  Rep.  212. 

Oregon.  —  Weeklund  v.  Southern  Oregon 
Co.,  20  Oregon  5gr. 

Pennsylvania.  —  Drew  v.  Gaylord  Coal  Co., 
3  Cent.  Rep.  (Pa.)  389,  affi>ming  3  Kulp  (Pa.) 
207;  Lineoski  v.  Susquehanna  Coal  Co.,  157 
Pa.  St.  153,  33  W.  N.  C.  (Pa.)  204. 

Rhode  Island. — Larich  v.  Moies,  18  R.  I. 
513- 

South  Dakota.  —  Carlson  v.  Sioux  Falls 
Water  Co.,  5  S.  Dak.  402. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Hodges,  1  Shannon  Tenn.  Cas.  434;  Nash- 
ville, etc.,  R.  Co.  v.  Elliott,  1  Coldw.  (Tenn.) 
611,  78  Am.  Dec.  506;  Nashville,  etc.,  R.  Co. 
v.  Jones,  9  Heisk.  (Tenn.)  27. 

Texas.  —  Louisiana  Extension  R.  Co.  v. 
Carstens,  19  Tex.  Civ.  App.  190;  Houston,  etc., 
R.  Co.  v.  Fowler,  ?6  Tex.  452;  Texas,  etc.,  R. 
Co.  v.  French,  86  Tex'.  96;  Missouri,  etc.,  R. 
Co.  v.  Spellman,  (Tex.  Civ.  App.  1896)  34  S. 
W.  Rep.  298. 


Washington.  —  Hogele  v.  Wilson,  5  Wash. 
160. 

Wisconsin.  —  Flannagan  v.  Chicago,  etc.,  R. 
Co.,  50  Wis.  462,  2  Am.  &  Eng.  R.  Cas. 
150. 

Where  Master  and  Servant  Are  Equally  Ignorant 
of  the  Dangers  incident  to  the  work,  the  servant 
assumes  the  risk.  Rietman  v.  Stolte,  120 
Ind.  314;  Hart  v.  Naumburg,  123  N.  Y.  641,  33 
N.  Y.  St.  Rep.  607;  Watts  v.  Hart,  7  Wash. 
178. 

Coercion.  —  If  the  master  by  urging  the 
servant  or  by  coercing  him  into  danger  directly 
contributes  to  the  injury,  he  will  be  liable. 
Chicago,  etc.,  R.  Co.  v.  Smith,  18  111.  App. 
119;  Peoria,  etc.,  R.  Co.  v.  Hardwick,  48  111. 
App.  562. 

1.  Better  Means  of  Knowledge  than  Master.  — 

Westville  Coal  Co.  v.  Mielka,  75  111.  App.  638; 
Hart  v.  Naumburg,  123  N.  Y.  641,  33  N.  Y. 
St.  Rep.  607;  Week  v.  Fremont  Mill  Co.,  3 
Wash.  629;  Schulz  v.  Johnson,  7  Wash.  406. 
See  also  Arnold  v.  Eastman  FreightCar  Heater 
Co.,  176  Mass.  135;  Quinn  v.  New  York,  etc., 
R.  Co.,  175  Mass.  150. 

2.  Work  Performed  Without  Master's  Directions 
—  Delaware. —  Chielinsky  v.  Hoopes,  •  etc., 
Co.,  1  Marv.  (Del.)  273. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Chapman, 
96  Ga.  769;  Neff  v.  Broom,  70  Ga.  256;  Allen 
v.  Hixson,  in  Ga.  460. 

Illinois.  —  Mandel  v.  Wheeler,  59  III.  App. 
459;  Sinclair  v.  Berndt,  87  111.  174;  Coal  Val- 
ley Min.  Co.  v.  Nelson,  87  111.  App.  180. 

Louisiana.  —  Daly  v.  Haller  Mfg.  Co.,  48 
La.  Ann.  215. 

Massacluiselts.  —  Leistrilz  v.  American  Zylo- 
nite  Co.,  154  Mass.  382. 

Mississippi.  —  See  Martin  v.  Kansas  City, 
etc.,  R.  Co.,  77  Miss.  720. 

Missouri.  —  Schaub  v.  Hannibal,  etc.,  R. 
Co.,  106  Mo.  74. 

New  York.  —  Sann  v.  H.  W.  Johns  Mfg. 
Co.,  16  N.  Y.  App.  Div.  252;  Pfefier  v.  Stein, 
26  N.  Y.  App.  Div.  535.  See  also  Byrne  v. 
Nye,  etc.,  Carpet  Co.,  46  N.  Y.  App.  Div. 
479- 

Uncoupling  of  Cars  by  Conductor.  —  Whitton  v. 
South  Catolina,  eic,  R.  Co.,  106  Ga.  796; 
Ceniral  R.,  etc.,  Co.  v.  Sears,  59  Ga.  436.  See 
also  the  title  Coupling  Cars  (Injuries  by), 
vol.  7,  p.  1062. 

Attempt  of  Day  Laborer  to  Eepair  Machinery. 
—  Mellor  v.  Merchant's  Mfg.  Co.,  150  Mass. 
362;  McCue  v.  National  Starch  Mfg.  Co.,  142 
N.  Y.  106. 

Performing  Work  in  Unauthorized  Manner  After 
Instruction. —  Lehman  v.  Bagley,  82  111.  App. 
197.  See  also  infra,  this  section.  Contributory 
Negligence —  Working  Outside  Scope  0/  Employ- 
ment. 
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a  fortiori  where  the  servant  acts  against  the  directions  or  commands  of  the 
master.1 

Working  Outside  Scope  of  Employment  under  Orders.  —  Where  the  servant  is  ordered 
to  perform  work  outside  of  the  ordinary  course  .of  his  employment,  the 
master  is  responsible  for  any  injuries  sustained  by  the  servant  while  acting  in 
obedience  to  this  order,  unless  the  danger  was  so  manifest  that  no  prudent 
man  would  have  entered  into  it.* 

h.  Unforeseen  Accidents.  —  Although  it  is  the  master's  duty  to  guard 
against  accidents  such  as  in  the  exercise  of  reasonable  care  he  can  foresee 
are  likely  to  occur,  he  is.  nevertheless,  not  liable  for  an  injury  caused  by  an 
accident  of  such  a  character  that  a  prudent  man.  proceeding  with  ordinary 
caution,  would  not  have  foreseen  or  anticipated  it.  Such  an  accident  is  one 
of  the  ordinary  risks  which  the  servant  takes  upon  himself.3 

i.  Risks  Assumed  by  Servants  Engaged  in  Construction  or  Repair 
—  Statement  and  Applications  of  Rule.  —  The  risks  assumed  by  servants  engaged  in 
constructing  or  repairing  the  place  in  which  or  the  instrumentalities  with 
which  to  work  are  materially  different  from  the  risks  assumed  by  servants 
working  in  or  about  such  place  or  with  such  instrumentalities.  When 
employed  to  construct  or  repair,  the  servant  knows  that  he  is  to  make  safe 
the  place  where  he  is  working,  or  the  appliances  with  which  he  is  working, 
and  he  undoubtedly  takes  upon  himself  whatever  of  added  risk  comes  from 
the  existing  condition  of  the  place  or  appliances. 4    This  rule  has  probably 


1.  Same  —  Against  Master's  Directions. —  In- 
diana Natural,  etc.,  Gas  Co.  v.  Marshall,  22 
Ind.  App.  121;  Pittsburgh,  etc.,  R.  Co.  v. 
Adams,  105  Ind.  164;  Richmond,  etc.,  R.  Co. 
v.  Finley,  (C.  C.  A.)  63  Fed.  Rep.  22S. 

2.  Work  Outside  Scope  of  Employment  under 
Master's  Orders  —  Illinois.  —  Dallemand  v. 
Saalfeldt,  175  111.  310. 

Indiana.  —  Indiana  Natural,  etc.,  Gas  Co.  v. 
Marshall,  22  Ind.  App.  121. 

Michigan. — Jones  v.  Lake  Shore,  etc.,  R. 
Co.,  49  Mich.  573,  8  Am.  &  Eng.  R.  Cas.  221; 
Brown  v.  Ann  Arbor  R.  Co.,  118  Mich.  205. 

Nebraska. — Chicago,  etc.,  R.  Co.  v.  Mc- 
Carty,  49  Neb.  475;  Norfolk  Beet-Sugar  Co.  v. 
Hight,  59  Neb.  100. 

New  York.  —  Filzhenry  v.  Lamson,  19  N. 
Y.  App.  Div.  54. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Wrenn, 
20  Tex.  Civ.  App.  628;  Hillsboro  Oil  Co.  v. 
White,  (Tex.  Civ.  App.  1S99)  54  S.  W.  Rep.  432. 

Virginia.  —  Michael  v.  Roanoke  Mach. 
Works,  90  Va.  492,  44  Am.  St.  Rep.  927. 

3.  Unforeseen  Accidents  —  United  States.  — 
Central  Trust  Co.  v.  East  Tennessee,  etc.,  R. 
Co.,  68  Fed.  Rep.  635;  McCain  v.  Chicago, 
etc.,  R.  Co.,  76  Fed.  Rep.  125,  40  U.  S.  App. 
•181;  Hunter  v.  Kansas  City,  etc.,  R.,  etc.,  Co., 
85  Fed.  Rep., 379,  54  U.  S.  App.  653;  Melville 
1.  Missouri  River,  etc.,  R.  Co.,  48  Fed.  Rep. 
820:  Easton  v.  Houston,  etc.,  R.  Co.,  39  Fed. 
Rep.  65;  Grant  v.  Union  Pac.  R.  Co.,  45  Fed. 
Rep.  673. 

California.  —  Wright  v.  Pacific  Coast  Oil 
Co.,  (Cal.  1890)  53  Pac.  Rep.  1086. 

Georgia.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Suddeth,  86  Ga.  388. 

Illinois.  —  Acme  Coal  Co.  v.  Kusnir,  71  111. 
App.  446;  Chicago,  elc  ,  R.  Co.  v.  Becker,  38 
111.  App.  523;  Illinois  Steel  Co.  v.  Trafas,  69 
111.  App.  87;  Independent  Tug  Line  v.  Jacob- 
son,  84  111.  App.  684;  Webster  Mfg.  Co.  v. 
Nisbett,  87  111.  App.  551. 


Indiana.  —  Standard  Oil  Co.  v  Helmick, 
148  Ind.  457;  Wabash,  etc.,  R.  Co.  v.  Locke, 
112  Ind.  404.  2  Am.  St.  Rep.  193. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Mahaffy,  4 
Kan.  App.  88. 

Kentucky.  —  Lee  v.  Chesapeake,  etc.,  R.  Co., 
(Ky.  1897)  38  S.  W.  Rep.  509. 

Michigan.  —  Palmer  v.  Harrison,  57  Mich. 
182;  Sjogren  v.  Hall,  53  Mich.  274;  Burke  v. 
Parker,  107  Mich.  88;  Richards  v.  Rough,  53 
Mich.  212;  Prentiss  v.  Kent  Furniture  Mfg. 
Co.,  63  Mich.  478. 

Minnesota.  —  Davidson  v.  Davidson,  46 
Minn.  117;  Murphy  v.  Great  Northern  R.  Co., 
68  Minn.  526. 

Missouri.  —  Hysell  v.  Swift,  78  Mo.  App.  39. 
Montana.  ■ —  Kelley  v.  Cable  Co.,  8  Mont. 
440. 

New  Jersey.  —  Coyle  v.  A.  A.  GrifEng  Iron 
Co.,  62  N.  J.  L.  540. 

New  York.  —  Cobb  v.  Welcher,  75  Hun  (N. 
Y.)  2S3;  Wall  v.  Jones,  (Supm.  Ct.  Gen.  T.)  45 
N.  Y.  St.  Rep.  6S7;  Hickey  v.  Taaffe,  105  N. 
Y.  26;  Kelley  v.  Forty-Second  St.,  etc.,  R.  Co., 
58  Hun  (N.  Y.)  93;  McDonough  v.  Walsh, 
(Supm.  Ct.  Gen.  t.)  40  N.  Y.  St.  Rep.  361; 
Shields  v.  Robins,  (N.  Y.  Super.  Ct.  Gen.  T.) 
12  Misc.  (N.  Y.)  332;  Del  Sejnore  v.  Hallinan, 
153  N.  Y.  274,  citing  McGrell  v.  Buffalo  Office 
Bldg.  Co.,  153  N.  Y.  265. 

Pennsylvania.  —  Bradbury  v.  Kingston  Coal 
Co.,  157  Pa.  St.  231;  Johnston  v.  Youghio- 
gheny  River  Coal  Co.,  1S3  Pa.  St.  623:  Allison 
Mfg.  Co.  v.  McCormick,  11S  Pa.  St.  519,  4  Am. 
Si.  Rep.  613;  Shaffer  r.  Haish,  no  Pa.  St.  575. 
Washington.  —  Watts  v.  Hart,  7  Wash.  178. 
See  also  Accident,  vol.  1,  p.  272;  Inevita- 
ble Accident,  vol.  16,  p.  242. 

4.  Servants  Engaged  in  Construction  and  Repair 
—  California.  —  Vaughn  v.  California  Cent.  R. 
Co.,  83  Cal.  18. 

Colorado. — Colorado    Midland   R.    Co.  v. 
O'Brien,  16  Colo.  219,  4S  Am.  &  Eng.  R.  Cas. 
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found  more  frequent  application  in  the  case  of  railroad  construction  and  repair 
than  in  any  other  line  of  employment.  Thus  it  is  well  settled  that  a  servant 
engaged  in  repairing  the  track  takes  all  the  risks  incident  to  the  track's  being 
out  of  repair  and  in  a  dilapidated  condition,  because  he  must  be  held  to  have 
an  opportunity  .to  know  of  its  condition.1  Other  cases  in  which  the  general 
rule  has  been  applied  are  set  out  in  the  notes.* 

Limitation  of  Rule.  —  If  the  danger  incident  to  construction  or  repair  is 
increased  by  the  negligence  of  the  master  in  any  duty  devolving  on  him  for 
the  protection  of  the  servant,  the  latter  does  not  ordinarily  assume  the 
increased  risks.3 

j.  Burden  of  Proving  Assumption  of  Risk.  —  The  rule  laid  down  by 
the  majority  of  decisions  is  that  the  assumption  of  risk  by  a  servant  is  a  matter 


235;  Colorado  Coal,  etc.,  Co.  v.  Lamb,  6  Colo. 
App.  255. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Welsh, 
17  Ind.  App.  505;  Evansville,  etc.,  R.  Co.  v. 
Henderson,  142  Ind.  596,  134  Ind.  636;  Evans- 
ville, etc.,  R.  Co.  v.  Maddux,  134  Ind.  571. 

Iowa.  —  Bryant  v.  Burlington,  etc.,  R.  Co., 
66  Iowa  305,  55  Am.  Rep.  275;  Meloy  v.  Chi- 
cago, etc.,  R.  Co.,  77  Iowa  743,  14  Am.  St. 
Rep.  325,  38  Am.  &  Eng.  R.  Cas.  130. 
•  Louisiana.  —  Carey  v.  Sellers,  41  La.  Ann. 
500. 

Maryland.  —  Pennsylvania  R.  Co.  v.  Wach- 
ter,  60  Md.  395,  15  Am.  &  Eng.  R.  Cas.  187. 

Massachusetts.  —  Yeaton  v.  Boston,  etc.,  R. 
Corp.,  135  Mass.  418,  15  Am.  &  Eng.  R.  Cas. 
253- 

Michigan.  —  Manning  v.  Chicago,  etc.,  R. 
Co.,  105  Mich.  260.  . 

Minnesota.  —  Rosenbaum  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  173;  8  Am.  St.  Rep.  653; 
Madden  v.  Minneapolis,  etc.,  R.  Co.,  32  Minn. 
306;  Lindvall  v.  Woods,  41  Minn.  212. 

Mississippi.  —  Robinson  Land,  etc.,  Co.  v. 
Gage,  (Miss.  1900)  27  So.  Rep.  998. 

Missouri.  —  Bowen  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  268. 

New  York.  —  Brick  v.  Rochester,  etc.,  R. 
Co.,  98  N.  Y.  211;  Bennett  v.  Long  Island  R. 
Co.,  21  N.  Y.  App.  Div.  25;  Slattery  v.  New 
York,  etc.,  R.  Co.,  51  Hun  (N.  Y.)  638,  4  N.  Y. 
Supp.  910;  Arnold  v.  Delaware,  etc.,  Canal 
Co.,  125  N.  Y.  15,  affirming  (Supm.  Ct.  Gen. 
T.)  1  N.  Y.  Supp.  409;  Goodrich  v.  New  York 
Cent.,  etc.,  R.  Co.,  116  N.  Y.  398,  15  Am.  St. 
Re,p.  410;  Murphy  v.  Boston,  etc.,  R.  Co.,  88 
N.  Y.  146,  42  Am.  Rep.  240. 

Oregon.  —  Wellman  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  21  Oregon  530. 

South  Carolina.  —  Walling  v.  Congaree 
Constr.  Co.,  41  S.  Car.  388. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Hester,  64  Tex.  401;  Green  v.  Cross,  79  Tex. 
130. 

See  also  strpra,  this  section,  1.  b.  Duty  to 
Provide  and  Maintain  Reasonably  Safe  Place  for 
Work  —  Statement  of  Pule. 

1.  Railroad  Construction  and  Repairs.— Vaughn 
v.  California  Cent.  R.  Co.,  83  Cal.  18;  Brick 
v.  Rochester,  etc.,  R.  Co.,  98  N.  Y.  211; 
Schertle  v.  Philadelphia,  etc.,  R.  Co.,  97  Pa. 
St.  450. 

Illustrations.  —  A  conductor  in  charge  of  a 
construction  train,  used  in  constructing  a  new 
railroad,  who  was  killed  by  the  giving  way  of 
a  portion  of  the  roadbed,  assumed  the  risk 


incident  to  the  construction,  and  there  can  be 
no  recovery  for  his  death.  Walling  v.  Con- 
garee Constr.  Co.,  41  S.  Car.  388.  In  Balti- 
more, etc.,  R.  Co.  v.  Welsh,  17  Ind.  App.  505, 
and  Manning  v.  Chicago,  etc.,  R.  Co.,  105 
Mich.  260,  the  same  doctrine  was  applied  in 
regard  to  a  brakeman  on  a  construction  train. 
In  Green  v.  Cross,  79  Tex.  130.  the  doctrine 
was  applied  as  to  a  section  hand  operating  a 
handcar,  in  going  to  and  returning  from  his 
work,  over  a  defective  track  in  process  of  re- 
pair. In  Colorado  Midland  R.  Co.  v.  O'Brien, 
16  Colo.  219,  the  rule  was  applied  in  regard  to 
an  employee  being  transported  to  and  from 
his  work  on  a  construction  train. 

Knowledge  of  Particular  Defect.  —  It  is  imma- 
terial that  the  employee  engaged  in  construc- 
tion or  repair  knew  of  the  particular  defect 
which  caused  the  accident,  il  he  knew  of  the 
generally  bad  condition  and  incompleteness  of 
the  track.    Green  v.  Cross,  79  Tex.  130. 

Railroad  Just  Constructed  —  Servant's  Duty  of 
Care.  —  Gillin  v.  Patten,  etc.,  R.  Co.,  93  Me. 
80. 

2.  Risks  Assumed  by  Servants  Repairing  —  De- 
fective Bridge.  —  Allen  v.  Galveston,  etc.,  R. 
Co.,  14  Tex.  Civ.  App.  344. 

Clearing  A  way  Rubbish  A  fter  Explosion.  — 
Kanz  v.  Page.  168  Mass.  217. 

Running  Defective  Engine  to  Machine  Shops. 
—  Houston,  etc.,  R.  Co.  v.  O' Hare,  64  Tex. 
600. 

Coupling  and  Switching  Defective  Cars.  — 
Chesapeake,  etc.,  R.  Co.  v.  Hennessey,  38  C. 
C.  A.  307,  96  Fed.  Rep.  713;  Chicago,  etc.,  R. 
Co.  v.  Ward,  61  111.  130;  Watson  v.  Houston, 
etc.,  R.  Co.,  58  Tex.  434;  Fraker  v.  St.  Paul, 
etc.,  R.  Co.,  32  Minn.  54. 

3.  Danger  Increased  by  Master's  Negligence.  — 
Madden  v.  Minneapolis,  etc.,  R.  Co.,  32  Minn. 
306;  International,  etc.,  R.  Co.  v.  Hester,  64 
Tex.  401. 

Illustrations.  —  A  single  spiking  of  three 
ties,  with  an  entire  omission  to  spike  the 
fourth,  upon  a  curve  of  five  or  six  degrees,  is 
negligence  not  contemplated  by  the  conttact 
of  the  construction  employee.  Colorado  Mid- 
land R.  Co.  v.  Naylon,  17  Colo.  501,  31  Am. 
St.  Rep.  335.  So  where  a  shoveler  is  sent  out 
on  a  work  train  to  aid  in  clearing  the  track, 
which  has  been  obstructed  by  landslides,  he 
does  not  assume  the  risk  of  accident  from  de- 
fects in  a  bridge  over  which  the  train  goes, 
where  ordinary  care  would  have  detected  such 
defects  and  obviated  the  accident.  Conlon  v. 
Oregon  Short  Line  R.  Co.,  23  Oegon  499. 
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of  defense  in  an  action  for  a  personal  injury,  and  tk_  burden  of  establishing 
it  rests  on  the  defendant.1  There  are,  however,  decisions  which  lay  down 
the  contrary  rule.3  Whichever  of  these  two  conflicting  views,  when  taken 
without  qualification,  should  be  considered  correct,  it  cannot  be  doubted  that 
where  the  evidence  shows  that  the  danger  was  one  which  ought  not  to  have 
attended  the  servant's  employment,  but  was  caused  by  the  negligence  of  the 
master,  the  burden  of  proving  that  the  servant  assumed  it  as  a  risk  of  his 
employment,  is  on  the  master.3 

4.  Contributory  Negligence  —  a.  Introductory  Statement  —  (i)  Reason- 
able or  Ordinary  Care  Required  of  Servant.  —  It  is  not  within  the  province  of 
this  article  to  give  an  extended  discussion  of  the  subject  of  negligence,  but  a 
brief  statement  of  the  servant's  obligation  to  avoid  injury  to  himself,  while  in 
the  performance  of  his  duties,  is  necessary  to  an  understanding  of  this  division 
of  the  subject.  In  the  performance  of  his  service  the  servant  is  bound  to  use 
ordinary  and  reasonable  care  to  protect  himself  from  injury.4 

(2)  What  Is  Reasonable  or  Ordinary  Care.  —  The  reasonable  or  ordinary 
care  required  of  the  servant  is  such  care  as  would  be  used  by  persons  of  ordi- 
nary prudence  under  like  circumstances.5     What  constitutes  ordinary  or 


1.  Burden  of  Proof.  —  Nicholaus  v.  Chicago, 
etc.,  R.  Co.,  go  Iowa  85;  Thompson  v.  Great 
Northern  R.  Co.,  70  Minn.  2tg;  Walker  v. 
McNeill,  17  Wash.  582. 

2.  Clark  County  Cement  Co.  v.  Wright,  16 
Ind.  App.  630;  Louisville,  etc.,  R.  Co.  v. 
Quinn,  14  Ind.  App.  554;  Lloyd  v.  Hanes,  126 
N.  Car.  359. 

3.  Nadau  v.  White  River  Lumber  Co.,  76 
Wis.  120. 

4.  Servant  Bound   to    Use  Ordinary  Care  — 

United  States.  —  Northern  Pac.  R.  Co.  v. 
Everett,  152  U.  S.  107;  New  Orleans,  etc.,  R. 
Co.  v.  Clements.  (C.  C.  A.)  100  Fed.  Rep. 
415- 

Alabama.  —  Highland  Ave.,  etc.,  R.  Co.  v. 
Walters,  91  Ala.  435;  Mobile,  etc.,  R.  Co. 
v.  Clanton,  59  Ala.  392,  31  Am.  Rep.  15." 

Georgia.  —  Parker  v.  Georgia  Pac.  R.  Co.,  83 
Ga.  539;  Georgia  R.,  etc.,  Co.  v.  McDade,  59 
Ga.  73- 

Illinois.  — Simmons  p.  Chicago,  etc.,  R.  Co., 
110  111.  340,  iS  Am.  &  Eng.  R.  Cas.  50;  Peoria, 
etc.,  R.  Co.  v.  Rice,  144  111.  227;  Stobta  v. 
Fitzsimmons,  etc.,  Co.,  58  111.  App.  427;  Jersey- 
ville  v.  Kingston,  15  111.  App.  163;  Myers  v. 
Indianapolis,  etc.,  R.  Co.,  113  111.  3S6;  Chi- 
cago, etc.,  R.  Co.  v.  Johnson,  103  III.  512; 
Chicago,  etc.,  R.  Co.  v.  Donahue,  75  III.  106; 
Chicago,  etc.,  R.  Co.  v.  Bragonier,  119  111. 
51;  Lake  Shore,  etc.,  R.  Co.  v.  Roy,  5  111. 
App.  82. 

Indiana.  —  Pennsylvania  Co.  v.  O'Shaugh- 
nessy,  122  Ind.  588;  Shoner  v.  Pennsylvania 
Co.,  130  Ind.  170. 

Iowa.  —  Baird  v.  Chicago,  etc.,  R.  Co.,  61 
Iowa  359;  Kitteringham  v.  Sioux  City,  etc., 
R.  Co.,  62  Iowa  285;  Deppe  v.  Chicago,  etc., 
R.  Co.,  36  Iowa  52. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Estes,  37 
Kan.  715. 

Missouri. —  Taylor  v.  Missouri  Pac.  R.  Co., 
(Mo.  1891)  16  S.  W.  Rep.  206;  Gutiidge  v. 
Missouri  Pac.  R.  Co,  105  Mo  520;  Schroeder 
v.  Chicago,  etc.,  R.  Co.,  108  Mo.  322. 

New  York.  —  Murphy  v.  New  Yotk  Cent., 
etc.,  R.  Co.,  11  Daly  (N.  Y.)  122. 

North   Carolina.  —  Cornwall   v.  Charlotte. 


etc.,  R.  Co.,  97  N.  Car.  11 ;  Crutchfield  v. 
Richmond,  etc.,  R.  Co.,  78  N.  Car.  300,  16 
Am.  R.  Rep.  212. 

Tennessee.  —  Cumberland  Telephone  Co.  v. 
Loomis,  87  Tenn.  504 

Texas.  —  Hiilsboro  Oil  Co.  v.  White,  (Tex. 
Civ.  App.  1897)  41  S.  W.  Rep  874;  Houston, 
etc.,  R.  Co.  v.  Conrad,  62  Tex.  627;  St.  Louis, 
etc.,  R.  Co.  v.  McClain,  80  Tex.  85. 

West  Virginia.  —  Knight  v.  Cooper,  36  W. 
Va.  232;  Johnson  v.  Chesapeake,  etc.,  R.  Co., 
38  W.  Va.  206. 

The  servant  is  under  as  great  obligation  to 
provide  for  his  own  safety  from  such  dangers 
as  are  known  to  him,  or  may  be  ascertained 
by  ordinary  care  on  his  part,  as  the  master  is 
to  exercise  care  in  his  own  behalf.  Wormell 
v.  Maine  Cent.  R.  Co.,  79  Me.  397,  1  Am.  St. 
Rep.  321;  Russell  Creek  Coal  Co.  v.  Wells, 
96  Va.  416. 

Ordinary  or  reasonable  care,  however,  is 
the  measure  of  the  servant's  duly.  Chicago, 
etc.,  R.  Co  v.  Kneirim,  48  111.  App.  243; 
Indiana,  etc.,  R.  Co.  v.  Bundy,  152  Ind.  590; 
Baltimore,  etc.,  R.  Co.  v.  Spaulding,  21  Ind. 
App.  323;  Locke  v.  Sioux  City,  etc.,  R.  Co., 
46  Iowa  109;  Louisville,  etc.,  R.  Co.  v.  Cooley, 
(Ky.  1890)  49  S.  W.  Rep.  339;  Holman  v. 
Kempe,  70  Minn.  422;  Pruke  v.  South  Park 
Foundry,  etc.,  Co.,  68  Minn.  305;  Taylor  v. 
Missouri  Pac.  R.  Co.,  (Mo.  1891)  16  S.  W.  Rep. 
206;  Porter  v.  Hannibal,  etc.,  R.  Co  ,  60  Mo. 
160;  Pratt  v.  Lake  Shore,  etc.,  R.  Co.,  63  Hun 
(N.  Y.)  616;  St.  Louis,  etc.,  R.  Co.  v.  McClain, 
80  Tex.  85. 

5.  Care  Used  by  Persons  of  Ordinary  Frudence 
under  Similar  Circumstances — United  States. — 
Motey  v.  Pickle  Marble,  etc.,  Co.,  (C.  C.  A.) 
74  Fed.  Rep.  155;  Kansas  City,  etc.,  R.  Co.  v. 
Spellman,  (C.  C.  A.)  102  Fed.  Rep.  251. 

Alabama.  — Louisville,  etc.,  R.  Co.  v.  Hall, 
87  Ala.  70S,  13  Am.  St.  Rep.  84,  39  Am.  & 
Eng.  R.  Cas.  298. 

Calijomia.  —  Hanley  v.  California  Bridge, 
etc.,  Co.,  127  Cal.  232. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Mooney,  40  Fla.  17. 

Illinois.  —  Chicago,  etc.,  R.  Co.  :/.  Mahoney, 
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reasonable  care  in  any  given  case  depends  upon  all  the  surrounding  circum- 
stances.1 The  degree  of  care  to  be  observed  must  always  be  in  proportion  to 
the  hazards  of  the  service  in  which  the  servant  is  engaged.3 

b.  Asa  Bar  to  Recovery  —  (i)  Statement  of  General  Rule.  —  It  may, 
and  frequently  does,  happen  in  case  of  injury  to  a  servant,  that  both  the 
master  and  the  servant  have  been  guilty  of  negligence  in  the  same  connection. 
If  the  injury  was  occasioned  entirely  by  the  negligence  and  improper  conduct 
of  the  master,  the  servant  will  not  be  precluded  by  his  own  negligence  from  a 
recovery  therefor.3  If,  however,  the  servant  himself  so  far  contributed  to  the 
misfortune  by  his  own  negligence,  or  want  of  ordinary  care  and  caution,  that 
but  for  such  negligence  or  want  of  care  and  caution  on  his  part  the  injury 
would  not  have  occurred,  he  cannot  recover.4     Under  these  circumstances  the 


4  111.  App.  262;  Wabash  R.  Co.  v.  Elliott,  98 
111.  481,  4  Am.  &  Eng.  R.  Cas.  651. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Hobbs, 
3  Ind.  App.  445;  Terre  Haute,  etc.,  R.  Co.  v. 
Fowier,  154  Ind.  682. 

Iowa-.  —  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bow- 
cock,  (Ky.  1899)  51  S.  W.  Rep.  580. 

Massachusetts.  —  Brick  v.  Bos  worth,  162 
Mass.  334. 

Michigan.  —  Irvine  v.  Flint,  etc.,  R.  Co.,  89 
Mich.  416. 

Missouri.  —  Bradley  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  293. 

New  Jersey.  —  Cole  v.  Warren  Mfg.  Co.,  63 
N.  J.  L.  626. 

New  York.  —  Cunningham  v.  Sicilian 
Asphalt  Paving  Co.,  49  N.  Y.  App.  Div.  380. 

Ohio. — Carl  v.  Pierce,  10  Ohio  Cir.  Dec. 
711,  20  Ohio  Cir.  Ct.  68;  Pittsburg,  etc.,  R.  Co. 
r.  Burroughs,  9  Ohio  Dec.  324. 

Texas.  —  Taylor,  etc.,  R.  Co.  v.  Taylor,  79 
Tex.  104,  23  Am.  Si.  Rep.  316:  Fordyce  v. 
Yarborough,  1  Tex.  Civ.  App.  260;  Interna- 
tional, etc.,  R.  Co.  v.  Stephenson,  22  Tex.  Civ. 
App.  220. 

Wisconsin.  —  Schultz  v.  Chicago,  etc.,  R. 
Co.,  44  Wis.  638,  18  Am.  R.  Rep.  146. 

The  care  necessary  to  be  observed  is  to  be 
judged  from  the  standpoint  furnished  by  the 
facts  of  the  particular  case,  and  also  by  con- 
sidering under  what  exigency  the  employee 
acted;  that  is  to  say,  the  exigency  may  legiti- 
mately affect  not  only  the  question  how  far  he 
appreciated  the  danger,  but  also  how  far  he 
could  run  a  risk,  known  to  bs  greater  than 
could  be  prudently  incurred  under  ordinary 
circumstances,  without  losing  his  tight  to  re- 
cover in  case  he  should  be  hurt.  Schroeder 
v.  Chicago,  etc.,  R.  Co.,  108  Mo.  322. 

An  Infant  who  obtains  employment  by  rep- 
resenting himself  as  an  adult  is  to  be  judged 
by  the  same  rule  of  negligence  as  if  he  were 
in  fact  an  adult.  Lake  Shore,  etc.,  R.  Co.  v. 
Baldwin,  10  Ohio  Cir.  Dec.  333. 

1.  Scagel  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 
380;  Schroeder  v.  Chicago,  etc.,  R.  Co.,  108 
Mo.  322.  See  also  the  cases  in  the  preceding 
note. 

2.  Chicago,  etc.,  R.  Co.  v.  Donahue,  75  111. 
106;  Scagel  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 
3S0. 

Care  Used  by  "  Common  Run  "  of  People  Not  the 
Test. — The  care  which  the  servant  must  ex- 
ercise, in  order  to  avoid  injury,  is  that  which 


would  be  expected  of  reasonably  prudent 
people  —  not  that  of  the  "  common  run  "  of 
people.  National  Syrup  Co.  Carlson,  42  111. 
App.  178. 

3.  Injury  Caused  Solely  by  Negligence  of  Master. 

—  Baltimore,  etc.,  R.  Co.  v.  Jones,  95  U.  S. 
439- 

4.  Contributory  Negligence  Bars  Recovery  — 

United  Slates.  —  Northern  Pac.  R.  Co.  v.  Her- 
bert, 116  U.  S.  642;  Washington,  etc.,  R.  Co. 
v.  McDade,  135  U.  S.  554;  Anderson  v.  The 
Ashebrooke,  44  Fed.  Rep.  124;  Smith  v.  Mem- 
phis, etc.,  R.  Co.,  18  Fed.  Rep.  304;  Tuttle  v. 
Detroit,  etc.,  R.  Co.,  122  U.  S.  189;  Chicago, 
etc.,  R.  Co.  v.  McLaughlin,  119  U.  S.  566;  The 
City  of  St.  Louis,  56  Fed.  Rep.  720;  Chicago, 
etc.,  R.  Co.  v.  Davis,  53  Fed.  Rep.  61,  53  Am. 
&  Eng.  R.  Cas.  461,  10  U.  S.  App.  422:  Motev 
v.  Pickle  Marble,  etc.,  Co.,  (C.  C.  A.)  74  Fed. 
Rep  155. 

Alabama.  —  Holland  v.  Tennessee  Coal,  etc., 
Co.,  91  Ala.  444;  Shorter  v.  Southern  R.  Co., 
121  Ala.  158;  Smoot  v.  Mobile,  etc.,  R.  Co.,  67 
Ala.  13;  Louisville,  etc.,  R.  Co.  v.  Stutts,  105 
Ala.  368,  53  Am.  St.  Rep.  127. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Marker, 
41  Ark.  542;  St.  Louis,  etc.,  R.  Co.  v.  Mara, 
(Ark.  1891)  16  S.  W.  Rep.  196;  Little  Rock, 
etc.,  R.  Co.  v.  Voss,  (Ark.  1892)  18  S.  W.  Rep. 
172. 

California.  —  Noyes  v.  Southern  Pac.  R.  Co., 
92  Cal.  285;  Martin  v.  California  Cent.  R. 
Co,  94  Cal.  326;  Ryall  v.  Central  Pac.  R.  Co., 
76  Cal.  474. 

Colorado.  —  Colorado  Cent.  R.  Co.  v.  Ogden, 
3  Colo.  499;  Wells  v.  Coe,  9  Colo.  159. 

Dakota.  —  Schmidt  v.  Leistekow,  6  Dak.  387. 
Delaware.  —  Murphy  v.   Hughes,  1  Penn. 
(Del.)  250. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co.  v. 
Mooney,  40  Fla.  17. 

Georgia.  —  Georgia  Pac.  R.  Co.  v.  Mapp,  So 
Ga.  631;  Central  R.,  etc.,  Co.  v.  Kenney,  58 
Ga.  485,  16  Am.  R.  Rep.  131. 

Illinois.  —  Lake  Shore,  etc.,  R.  Co.  v.  Hunt, 
18  III.  App,  288;  Illinois  Cent.  R.  Co.  v.  Harris, 
53  111.  App.  592;  Illinois  Cent.  R.  Co.  v.  Modg- 
lin,  85  111.  481;  East  St.  Louis  Connecting  R. 
Co.  v.  Eggmann,  58  111.  App.  6g. 

Indiana.  —  Pennsylvania  Co.  v.  Finney,  145 
Ind.  551;  Cincinnati,  etc.,  R.  Co.  v.  Long,  112 
Ind.  166,  31  Am.  &  Eng.  R.  Cas.  13s;  Indian- 
apolis, etc.,  R.  Co.  v.  Klein,  11  Ind.  38;  Pitts- 
burgh, etc.,  R.  Co.  v.  Adams,  105  Ind.  151; 
Thomas  v.  Hoosier  Stone  Co.,  140  Ind.  518; 
Stewart  v.  Pennsylvania  Co.,  130  Ind.  242. 
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servant  is  said  to  be  guilty  of  contributory  negligence,  and  this  is  always 


Iowa.  —  Gorman  v.  Des  Moines  Brick  Mfg. 
Co.,  99  Iowa  257;  Sedgwick  v.  Illinois  Cent. 
R.  Co.,  76  Iowa  340;  Hawley  v.  Chicago,  etc., 
R.  Co.,  71  Iowa  717;  Farmer  v.  Central 
Iowa  R.  Co.,  67  Iowa  136;  Muldowney  v.  Illi- 
nois Cent.  R.  Co.,  39  Iowa  615,  8  Am.  R.  Rep. 
487;  Hosic  v.  Chicago,  etc.,  R.  Co.,  75  Iowa 
683,  9  Am.  St.  Rep.  518;  Lane  v.  Central  Iowa 
R.  Co.,  69  Iowa  443;  Dewey  v.  Chicago,  etc., 
R.  Co.,  31  Iowa  373;  Newman  v.  Chicago,  etc., 
R.  Co.,  80  Iowa  672,  44  Am.  &  Eng.  R.  Cas. 
555;  McKee  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 
616;  Nelling  v.  Chicago,  etc.,  R.  Co.,  98  Iowa 
554;  Beems  v.  Chicago,  etc.,  R.  Co.,  58 
Iowa  i50;.Thoman  v.  Chicago,  etc.,  R.  Co., 

92  Iowa  196. 

Kentucky.  —  Helm  v.  Loaisville,  etc.,  R.  Co., 
(Ky.  1895)  33  S.  W.  Rep.  396;  Jones  v.  Louis- 
ville, etc.,  R.  Co.,  95  Ky.  576. 

Louisiana.  —  McCarthy  v.  Whitney  Iron 
Works  Co.,  48  La.  Ann.  978. 

Maine. — Nelson  v.  Sanford  Mills,  89  Me. 
219;  Langlois  v.  Maine  Cent.  R.  Co.,  84  Me. 
161. 

Massachusetts. — Watts  v.  Boston  Tow  Boat 
Co.,  161  Mass.  378;  Whitmore  v.  Boston,  etc., 
R.  Co.,  150  Mass.  477;  Cluny  ».  Cornell  Mills, 
160  Mass.  218;  Ford  v.  Mt.  Tom  Sulphite  Pulp 
Co.,  172  Mass.  544;  Shepard  v.  Boston,  etc., 
R.  Co.,  158  Mass.  174;  Thompson  v.  Boston, 
etc.,  R.  Co.,  153  Mass.  391;  Dacey  v.  Old 
Colony  R.  Co.,  153  Mass.  112;  Gardner  v. 
Cohannet  Mills,  165  Mass.  507. 

Michigan.  —  Secord  v.  Chicago,  etc.,  R.  Co., 
107  Mich.  540;  Illick  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  632;  Conger  v.  Flint,  etc.,  R.  Co.,  86 
Mich.  76;  Glower  v.  Scotten,  82  Mich.  369; 
Brewer  v.  Flint,  etc.,  R.  Co.,  56  Mich.  620; 
Lindstrand  v.  Delta  Lumber  Co.,  65  Mich. 
254,  68  Mich.  261 ;  Jolly  v.  Detroit,  etc.,  R.  Co., 

93  Mich.  370. 

Minnesota. — McCallam  v.  McCallum,  58 
Minn.  288;  Sweeney  v.  Minneapolis,  etc.,  R. 
Co.,  33  Minn.  153,  22  Am.  &  Eng.  R.  Cas.  302; 
Anderson  v.  C.  N.  Nelson  Lumber  Co.,  67 
Minn.  79. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Guess, 
74  Miss.  170;  Capital  City  Oil  Works  v.  Black, 
70  Miss.  8. 

Missouri,  —  Harris  v.  Missouri  Pac.  R.  Co.. 
40  Mo.  App.  255,  distinguishing  Gessley  z>. 
Missouri  Pac.  R.  Co.,  32  Mo.  App.  413;  Dowl- 
ing  v.  Allen,  88  Mo.  293;  Warmington  v. 
Atchison,  etc.,  R.  Co.,  46  Mo.  App.  159;  Evans 
v.  Atlantic,  etc.,  R.  Co.,  62  Mo.  49;  Devitt  v. 
Pacific  R.  Co.,  50  Mo.  302,  3  Am.  R.  Rep.  533; 
Steffen  v.  Mayer,  96  Mo.  420.  • 

Montana.  — Mulligan  v.  Montana  Union  R. 
Co.,  19  Mont.  135. 

New  Hampshire.  —  Young  v.  Boston,  etc., 
R.  Co.,  69  N.  H.  356. 

New  York.  —  Hartwig  v.  Bay  Slate  Shoe, 
etc.,  Co.,  11S  N.  Y.  664,  27  N.  Y.  St.  Rep.  954; 
Joyce  v.  Rome,  etc.,  R.  Co.,  92  Hun  (N.  Y.) 
107;  .Borden  v.  Delaware,  etc.,  R.  Co.,  131  N. 
Y.  671,  43  N.  Y.  St.  Rep.  935;  Rogen  v.  Enoch 
Morgan's  Sons  Co.,  15  Daly  (N.  Y.)  25;  Rock 
v.  Retsoff  Min.  Co.,  (Supm.  Ct.  Gen.  T.)  15  N. 
Y.  Supp.  872,  61  Hun  (N.  Y.)  623;  Forey  v. 
Syracuse,  etc.,  R.  Co.,  (Supm.  Ct.  Ger.  T.)  12 
N.  Y.  St.  Rep.  198,  46  Hun  (N.  Y.)  67S,  34  M. 


Y.  St.  Rep.  1015 ;  Dibb  v.  Dry  Dock,  etc.,  R. 
Co.,  49  Hun  (N.  Y.)  607,  1  N.  Y.  Supp.  640; 
Renninger  v.  New  York  Cent.,  etc.,  R.  Co.,  11 
N.  Y.  App.  Div.  565;  Deane  v.  Buffalo,  42  N. 
Y.  App.  Div.  205;  Lynch  v.  New  York,  etc., 
R.  Co.,  (Supm.  "Ct.  Gen.  T.)  18  N.  Y.  Supp. 
417,  63  Hun  (N.  Y.)  635;  Dering  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  650,  22  N. 
Y.  Supp.  344;  McGoldrick  v.  Metcalf,  (Brook- 
lyn City  Ct.  Gen.  T.)  18  N.  Y.  Supp.  169; 
Pullutro  v.  Delaware,  etc.,  R.  Co.,  (Buffalo 
Super.  Ct.  Tr.  T.)  15  N.  Y.  Supp.  783;  Powers 
v.  New  York,  etc.,  R.  Co.,  98  N.  Y.  274. 

North  Carolina.  —  Chambers  v.  Western 
North  Carolina  R.  Co.,  91  N.  Car.  471;  Tur- 
rentine  v.  Richmond,  etc.,  R.  Co.,  92  N.  Car. 
638;  Styles  v.  Richmond,  etc.,  R.  Co.,  118  N. 
Car.  1084;  Mason  v.  Richmond,  etc.,  R.  Co., 
114  N.  Car.  718;  Cornwall  v.  Charlotte,  etc., 
R.  Co.,  97  N.  Car.  ]  1 ;  Webb  v.  Richmond,  etc., 
R.  Co.,  97  N.  Car.  387;  Crulchfield  v.  Rich- 
mond, etc.,  R.  Co.,  78  N.  Car.  300. 

Ohio.  —  Timmons  v.  Central  Ohio  R.  Co.,  6 
Ohio  St.  105;  Engelmann  v.  Lake  Shore,  etc., 
R.  Co.,  8  Ohio  Cir.  Dec.  593;  Grant  v.  Pitts- 
burg, etc.,  R.  Co.,  10  Ohio  Cir.  Ct.  362,  6  Ohio 
Cir.  Dec.  516. 

Pennsylvania.  —  Shaffer  Haish,  no  Pa. 
St.  575;  Keyes  :•.  Pennsylvania  Co.,  (Pa. 
1886)3  Atl.  Rep.  15;  Ingram  v.  Lehigh  Coal, 
etc.,  Co.,  148  Pa.  St.  177;  Kelly  v.  Baltimore, 
etc.,  R.  Co.,  (Pa.  1887)  11  Atl.  Rep.  659;  Wert 
v.  Keim,  (Pa.  18S8)  13  Atl.  Rep.  548,  12 
Cent.  Rep.  3S1;  Carroll  v  Pennsylvania  Coal 
Co.,  (Pa.  1888)  15  Atl.  Rep.  688;  Catawissa 
R.  Co.  v.  Armstrong,  49  Pa.  St.  186. 

Rhode  Island.  —  McCann  v.  Atlantic  Mills, 
20  R.  I.  566;  Gaffney  v.  New  York,  etc.,  R. 
Co.,  15  R.  I.  456,  31  Am.  &  Eng.  R.  Cas.  265. 

Tennessee.  —  Moran  v.  Nashville,  etc.,  R. 
Co.,  2  Baxt.  (Tenn.)  379;  Louisville,  etc.,  R. 
Co.  v.  Burke,  6  Coldw.  (Tenn.)  45. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Wal- 
lace, 76  Tex.  636,  44  Am.  &  Eng.  R.  Cas.  564; 
Murray  v.  Gulf,  etc.,"R.  Co.,  73  Tex.  2;  H. 
S.  Hopkins  Bridge  Co.  v.  Burnett,  85  Tex.  16; 
Texas,  etc.,  R.  Co.  v.  Wagner,  2  Tex.  App. 
Civ.  Cas.,  §  336;  Louisiana  Extension  R.  Co. 
v.  Carstens,  iq  Tex.  Civ.  App.  190. 

Utah.  —  Quibell  v.  Union  Pac.  R.  Co.,  7 
Utah  122. 

Virginia,  —  Sheeler  v.  Chesapeake,  etc.,  R. 
Co.,  81  Va.  188,  59  Am.  Rep.  654;  Norfolk, 
etc.,  R.  Co.  v.  Cottrell,  83  Va.  512;  Moore  v. 
Norfolk,  etc.,  R.  Co.,  87  Va.  489;  Chesapeake, 
etc.,  R.  Co.  v.  Lee,  84  Va.  642;  Piedmont 
Electric  Illuminating  Co.  v.  Patteson,  84  Va. 
747;  Clark  v.  Richmond,  etc.,  R.  Co.,  78  Va. 
709,  49  Am.  Rep.  394. 

Washington.  —  Anderson  v.  Inland  Tele- 
phone, etc.,  Co.,  19  Wash.  575;  Hoffman  :•. 
American  Foundry  Co.,  18  Wash.  2S7. 

West  Virginia.  —  Berns  v.  Gaston  Gas  Coal 
Co.,  27  W.  Va.  2S5,  55  Am.  Rep.  304. 

Wisconsin.  —  Kliegel  v.  Weisel,  etc.,  Mfg. 
Co.,  S4  Wis.  148;  Sladky^'.  Marinette  Lumber 
Co.,  107  Wis.  250. 

Canada.  —  Cowans  v.  Marshall,  28  Can.  Sup. 
Ct.  161;  Plant  v.  Grand  Trunk  R.  Co.,  27  U. 
C.  Q.  B.  78,  following  Skelton  v.  London,  etc., 
R.  Co.,  L.  R.  2  C.  P.  631;  Brunell  v.  Canadian 
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sufficient  to  bar  a  recovery.1 

*  (2)  Qualifications  of  Rule  —  (a)  Discovery  of  Servant's  Negligence  in  Time  to  Avoid 
Injury.  —  There  are  qualifications  of  the  rule  just  stated  which  are  as  well 
settled  as  the  rule  itself.  Contributory  negligence  on  the  part  of  the  servant 
will  not  exonerate  the  master  and  disentitle  the  servant  from  recovering  if  the 
master  might  by  the  exercise  of  ordinary  care  have  discovered  the  servant's 
negligence  after  its  occurrence  in  time  to  foresee  and  avert  its  consequences.2 
This  doctrine,  it  has  been  said,  is  limited  to  cases  where  the  master's  negli- 
gence was  committed  after  he  had  become  aware  of  the  servant's  danger;3 
and  of  course  it  cannot  apply  where  there  is  no  evidence  to  show  that  the 
injury  could  have  been  averted  after  the  employee  had  put  himself  in  a  place 
of  danger.4  So  it  has  been  held  not  to  apply  to  an  action  for  in  June's  to  one 
of  two  fellow-servants  caused  by  the  negligent  or  wilful  act  of  the  other, 
where  the  master  had  no  such  notice  of  the  injured  servant's  supposed  negli- 
gence or  of  the  wilfulness  charged,  that  he  could  guard  against  it.5 

(b)  Where  Master  or  Vice-Principal  Is  Guilty  of  Wilful  Negligenoe. —  Another  exception 
to  the  rule  occurs  where  the  master,  or  one  standing  in  his  place,  is  guilty  of 
wilful  negligence.  Under  these  circumstances,  contributory  negligence  on  the 
part  of  the  servant  will  be  no  defense  to  an  action  for  injuries  sustained.0 
The  failure  to  use  ordinary  care  does  not,  however,  necessarily  include  the 
elements  of  wilfulness.    A  charge  of  wilfulness  is  not  maintained  by  the  mere 


Pac.  R.  Co.,  15  Ont.  375;  Burland  v.  Lee,  28 
Can.  Sup.  Ct.  348. 

See  also  die  title  Contributory  Negligence, 
vol.  7,  p.  424,  note  r. 

Statutory  Provisions,  —  The  defense  of  con- 
tributory negligence  is  not  precluded  by  a  stat- 
ute which  declares  a  master  liable  for  any 
injury  to  a  servant  caused  by  any  defect  in 
"  the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  "  the  master's  business. 
Southern  R.  Co.  v.  Harbin,  110  Ga.  808.  See 
also  American  Carbon  Co.  v.  Jackson,  24  Ind. 
App.  390. 

A  Minor  is  subject  to  the  same  rule  as  an 
adult,  where  he  was  of  a  sufficient  age  (seven- 
teen years)  and  intelligence  to  appreciate  the 
danger,  and  the  injury  was  caused  by  his  own 
inattention  and  negligence.  Morewood  Co.  v. 
Smith,  25  Ind.  App.  264. 

1.  See  the  cases  in  the  preceding  note;  and 
the  titie  Contributory  Negligence,  vol.  7,  p. 
36S. 

2.  When  Ordinary  Care  of  Master  Would  Have 
Averted  Accident  —  United  States.  —  McPeck  v. 
Central  Vermont  R.  Co.,  79  Fed.  Rep.  590,  50 
U.  S.  App.  27;  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408;  Inland,  etc.,  Coasting  Co.  v. 
Tolson,  139  U.  S.  558;  Shumacher  v.  St. 
Louis,  etc.,  R.  Co.,  39  Fed.  Rep.  174,  17  Wash. 
L.  Rep.  550. 

Alabama.  —  Williams  v.  South,  etc.,  Alabama 
R.  Co.,  gr  Ala.  635;  Louisville,  etc.,  R.  Co.  v. 
Watson,  90  Ala.  69;  Louisville,  etc.,  R.  Co.  v. 
Trammell,  93  Ala.  350. 

Illinois.  — Chicago,  elc,  R.  Co.  v.  Warner, 
123  111.  38. 

Indiana. — Summit  Coal  Co.  v.  Shaw,  16 
Ind.  App.  9;  Evansville,  etc.,  R.  Co.  v.  Hiatt, 
17  Ind.  102. 

Iowa.  —  McKean  v.  Burlington,  etc.,  R.  Co., 
55  Iowa  192;  Beems  v.  Chicago,  elc,  R.  Co., 
58  Iowa  150;  Ford  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  179. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Adams,  (Ky.  1899)  51  S.  W.  Rep.  577;  Louis- 


ville, etc.,  R.  Co.  v.  Robinson,  4  Bush  (Ky.) 
508. 

Missouri.  —  Hurt  v.  St.  Louis,  etc.,  R.  Co., 
94  Mo.  255,  4  Am.  St.  Rep.  374. 

North  Carolina.  —  Mason  v.  Richmond,  etc., 
R.  Co.,  in  N.  Car.  482,  32  Am.  St.  Rep.  814, 
53  Am.  &  Eng.  R.  Cas.  183. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Wal- 
lace, go  Tenn.  53. 

Texas.  —  White  v.  Houston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  382;  Mis- 
souri, etc.,  R.  Co.  v.  Collins,  15  Tex.  Civ. 
App.  21;  Galveston,  etc.,  R.  Co.  v.  Collins, 
(Tex.  Civ.  App.  igoo)  57  S.  W.  Rep.  884. 

Virginia.  —  Chesapeake,  etc.,  R.  Co.  v. 
Lee,  84  Va.  642. 

3.  Negligent  Act  Committed  After  Knowledge 
of  Servant's  Danger.  —  Summit  Coal  Co.  v. 
Shaw,  16  Ind.  App.  9;  Indiana  Stone  Co.  v. 
Stewart,  7  Ind.  App.  563;  Evansville,  etc.,  R. 
Co.      Hiatt,  17  Ind.  102. 

4.  Where  Accident  Could  Not  Have  Been  Averted 
by  Ordinary  Care.  —  Louisville,  etc.,  R.  Co.  v. 
Wallace,  90  Tenn.  53. 

5.  Negligent  Act  of  Fellow  Servant.  —  Mc- 
Peck v.  Central  Vermont  R.  Co.,  (C.  C.  A.)  79 
Fed.  Rep.  500. 

Error  of  Instruction  Omitting  Qualification  of 
Rule. —  It  has  been  held  error  to  instruct  that 
if  a  servant  is  guilty  of  contributory  negli- 
gence he  cannot  recover,  without  stating  the 
master's  duty  on  discovering  the  perilous 
situation  in  which  the  servant's  contributory 
negligence  had  placed  him.  Ford  v.  Chicago, 
etc.,  R.  Co.,  91  Iowa  179. 

6.  Wilful  Negligence  —  United  States.—  Shu- 
macher v.  St.  Louis,  etc.,  R.  Co.,  39  Fed.  Rep. 
174- 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Wat- 
son, 90  Ala.  68;  Louisville,  etc.,  R.  Co.  v. 
Hurt,  101  Ala.  34;  Hissong^.  Richmond,  etc., 
R.  Co.,  91  Ala.  514;  Louisville,  etc.,  R.  Co. 
v.  Markee,  103  Ala.  160,  49  Am.  St.  Rep.  21; 
Kansas  City,  etc.,  R.  Co.  v.  Crocker,  95  Ala! 
412. 
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proof  of  negligence.1  To  constitute  wilful  negligence  the  act  which  produced 
it  must  have  been  intentional,  or  must  have  been  done  under  such  circum- 
stances as  evidenced  a  reckless  disregard  for  the  safety  of  others  and  a  willing- 
ness to  inflict  the  injury  complained  of.2  When  the  danger  is  very  great, 
and  the  care  to  prevent  disaster  is  very  slight  or  none  at  all,  the  neglect  of  the 
party  becomes  a  wilful  act  in  law.3 

c.  Right  to  Rely  on  Master's  Assurances  of  Safety.  —  The  servant 
has  a  right  to  rely  on  the  assurances  of  the  master  as  to  the  safety  of  the 
machinery,  appliances,  instrumentalities,  and  place  of  work,  where  the  atten- 
tion of  the  master  has  been  called  to  it,  unless  the  danger  is  so  obvious  that 
no  prudent  man  would  use  such  instrumentalities  or  continue  the  performance 
of  his  duties  in  such  place  of  work.4  This  is  especially  true  when  the  master's 
duty  and  opportunity  render  him  more  capable  of  judging  the  condition  and 
suitableness  of  the  appliances,  instrumentalities,  etc.,  than  is  the  servant.5 
Of  course,  if  the  defects  or  insufficiency  in  the  appliances  are  so  great  that 
obviously,  in  the  use  of  great  caution,  the  danger  is  imminent,  then,  as  a 
matter  of  law,  the  servant  who  incurs  the  risk  is  guilty  of  contributory  negli- 
gence and  cannot  recover;  but  if  upon  this  question  there  is  substantial  doubt 
the  question  is  one  of  fact  for  the  jury.6 

d.  Servant's  Negligence  Must  Be  Proximate  Cause  of  Injury.  — 
The  negligence  of  the  servant,  in  order  to  bar  recovery  for  injuries  sustained, 
must  have  been  the  proximate  cause  of  the  injury.  There  must  be  a  causal 
connection  between  the  injury  complained  of  and  the  servant's  negligence. 
Negligence  which  is  no  way  contributes  to  the  injury  will  not  prevent  a 
recovery.7 

Illinois.  —  Girard  Coal  Co.  v.  Wiggins,  52 
III.  App.  74;  Wabash  R.  Co.  v.  Zerwick,  74  111. 
App.  670. 

Indiana.  —  Fisher  v.  Louisville,  etc.,  R.  Co., 
146  Ind.  558. 

Iowa.  —  Haden  v.  Sioux  City,  etc.,  R.  Co., 
92  Iowa  226. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Coy, 81  Ky.  403,  15  Am.  &  Eng.  R.  Cas.  284; 
Newport  News,  etc.,  R.  Co.  71.  Dentzel,  91 
Ky.  42;  Derby  v.  Kentucky  Cent.  R.  Co.,  (Ky. 
1887)  4  S.  W.  Rep.  303. 

Texas.  —  McDonald  v.  Iniernational.  etc., 
R.  Co.,  (Tex.  Civ.  App.  1893)  21  S.  W.  Rep. 
774- 

1.  Girard   Coal    Co.   v.   Wiggins,   52  111. 
App.  74- 

2.  Fisher      Louisville,  etc.,  R.  Co.,  146  Ind. 

558. 

3.  Shumacher  v.  St.  Louis,  etc.,  R.  Co.,  39 
Fed.  Rep.  177. 

Rule  under  Kentucky  Statute  Relating  to 
"Wilful"  Neglect. —  See  Louisville,  etc.,  R. 
Co.  v.  Coniff,  go  Ky.  560;  Newport  News,  etc., 
R.  Co.  v.  Denizel,  91  Ky.  42. 

4.  Reliance  on  Master's  Assurances  of  Safety  — 
California.  —  Starr  v.  Kreuzberger,  129  Cal. 
123. 

Illinois.  —  Chicago  Edison  Co.  v.  Hudson,  66 
111.  App.  639:  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  148  111.  573;  Watson 
Cut-Stone  Co.  v.  Small,  181  111.  366. 

Indian  Territory.  —  Purcell  Mill,  etc.,  Co. 
v.  Kirkland,  (Indian  Ter.  1898)  47  S.  W.  Rep. 
3ii. 

Iowa.  —  Hawley  v.  Chicago,  etc.,  R.  Co.,  71 
Iowa  717. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Foley, 
94  Ky.  220;  Louisville,  etc.,  R.  Co.  r.  Shivell, 
(Ky.  1892)  18  S.  W.  Rep.  944:  Quaid  v.  Corn- 
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wall,  13  Bush  (Ky.)  601;  Lasch  v.  Stratton, 
101  Ky.  672. 

Massachusetts.  —  Malcolm  v.  Fuller,  152 
Mass.  160. 

Michigan.  —  Lake  Superior  Iron  Co.  v. 
Erickson,  39  Mich.  492. 

Missouri.  —  Monahan  v.  Kansas  City  Clay, 
etc.,  Co.,  58  Mo.  App.  68;  Malone  v.  Morton, 
84  Mo.  436. 

Montana.  —  Kelley  v.  Fourth  of  July  Min. 
Co.,  16  Mont.  484. 

New  York.  —  Schmit  v.  Gillen,  41  N.  Y. 
App.  Div.  302;  Siedentop  v.  Buse,  21  N.  Y.  App. 
Div.  592;  Mullane  v.  Houston,  etc.,  Ferry  R. 
Co.,  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  10. 

Ohio.  —  Davies  v.  Griffith,  27  Cine.  L.  Bui. 
180,  11  Ohio  Dec.  (Reprint)  495. 

Pennsylvania.  —  Wagner  zi.  H.  W.  Jayne 
Chemical  Co.,  147  Pa.  St.  475,  29  W.  N.  C. 
(Pa.)  490,  30  Am.  St.  Rep.  745. 

5.  Lasch  v.  Stratton,  101  Ky.  672. 

6.  Amato  v.  Northern  Pac.  R.  Co.,  46  Fed. 
Rep.  561:  Lasch  v.  Stratton,  101  Ky.  672. 

What  Is  Equivalent  to  Assurance  of  Safety.  — 
The  fact  that  the  servant's  work  is  done  in  the 
pres3nce  and  under  the  immediate  direction 
of  the  master's  foreman  is  equivalent  to  the 
assurance  that  the  servant  may  safely  pioceed 
with  it.  He  is  not  bound  in  such  case  to 
search  for  danger;  he  may  rely  for  his  safety 
on  the  judgment  and  conduct  of  the  foreman. 
Herdler  v.  Buck's  Stove,  etc.,  Co.,  136  Mo.  3. 

7.  Servant's  Negligence  Must  Be  Proximate 
Cause —  United  States.  —  Terre  Haute,  etc.,  R. 
Co.  v.  Mansberger,  65  Fed.  Rep.  196,  24  U.  S. 
App.  551;  Lake  Erie,  etc.,  R.  Co.  v.  Craig, 
(C.  C.  A.)  73  Fed.  Rep.  642;  Lockhart  v.  Little 
Rock,  etc.,  R.  Co.,  40  Fed.  Rep.  631. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Pear- 
son, 97  Ala.  211;  Kansas  City,  etc.,  R.  Co.  v. 
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e.  Application  of  General  Rules  Stated  —  (i)  Working  with  Knowl- 
edge of  Defects  and  Dangers. —  An  employee  is  guilty  of  contributory  negli- 
gence which  will  defeat  his  right  to  recover  for  injuries  sustained  in  the  course 
of  his  employment,  where  such  injuries  substantially  result  from  dangers  so 
obvious  and  threatening  that  a  reasonably  prudent  man,  under  similar  circum- 
stances, would  have  avoided  them.  This  rule  applies  where  the  servant  knew 
of  the  defects  or  dangers  on  entering  the  employment,  or  subsequently  became 
acquainted  therewith,  and  notwithstanding  this  fact  continued  in  the  employ- 
ment.1 Furthermore,  knowledge  of  defects  or  dangers  will  not  be  necessary 
to  charge  the  servant  with  contributory  negligence  where  these  were  so  open 
and  obvious  that  he  would  have  discovered  or  observed  them  bv  the  exercise 


Burton,  97  Ala.  240,  53  Am.  &  Eng.  R.  Cas. 
115;  Louisville,  elr..,  R.  Co.  v.  Morgan,  114 
Ala.  449. 

Arkansas.  —  Kansas,  etc.,  R.  Co.  v.  Fitzhugh, 
61  Ark.  341,  54  Am.  St.  Rep.  211;  St.  Louis, 
etc.,  R.  Co.  v.  Rice,  51  Ark.  467. 

Connecticut. — ■  Wilson  v.  Willimantic  Linen 
Co.,  50  Conn.  468. 

Dakota.  —  Boss  v.  Northern  Pac.  R.  Co.,  5 
Dak.  308. 

Delaware.  —  Chielinsky  v.  Hoopes,  etc.,  Co., 
1  Marv.  (Del.)  273, 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Barber, 
71  Ga.  644;  Southern  R.  Co.  v.  Baston,  99  Ga. 
798;  Georgia  Pac.  R.  Co.  v.  Bowers,  86  Ga. 
22;  Western,  etc.,  R.  Co.  v.  Bussey,  95  Ga. 
584;  Hamby  v.  Union  Paper-Mills  Co.,  no 
Ga.  1. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Jewell,  46 
111.  99,  92  Am.  Dec.  240;  Lake  Shore,  etc.,  R. 
Co.  v.  Parker,  131  111.  557,  41  Am.  &  Eng.  R. 
Cas.  339. 

Iowa.  —  Horan  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  328. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Clark, 
(Ky.  1900)  55  S.  W.  Rep.  699. 

Louisiana.  —  Ragland  v.  St.  Louis,  etc.,  R. 
Co.,  49  La.  Ann  1166. 

Maine.  —  Fickett  v.  Lisbon  Falls  Fibre  Co., 
91  Me.  268. 

Maryland.  —  Maryland  Steel  Co.  v.  Marnev, 
88  Md.  482. 

Massachusetts.  —  Drommie  v.  Hogan,  153 
Mass.  29. 

Missouri.  —  Knight  v.  Sadtler  Lead,  etc., 
Co.,  75  Mo.  App.  541;  Helfenstein  v.  Medart, 
136  Mo.  595;  Dickson  v.  Omaha,  etc.,  R.  Co., 
124  Mo.  140,  46  Am.  St.  Rep.  429;  Bluedorn  v. 
Missouri  Pac.  R.  Co.,  121  Mo.  258. 

New  Jersey.  —  Smith  v.  Irwin,  51  N.  J.  L. 
507,  14  Am.  St.  Rep.  699. 

New  York.  —  Harvey  v.  New  York  Cent., 
etc.,  R.  Co.,  19  Hun  (N.  Y.)  55,6;  Standtke  v. 
Swits  Conde  Co.,  53  N.  Y.  App.  Div.  500. 

Ohio.  —  Pittsburg,  etc.,  R.  Co.  v.  Burroughs, 
6  Ohio  N.  P.  37,  9  Ohio  Dec.  324. 

Texas.  —  Jackson  v.  Galveston,  etc.  R.  Co., 
90  Tex.  372;  5t.  Louis,  etc.,  R.  Co.  v.  Nelson, 
20  Tex.  Civ.  App.  536. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v. 
Brown,  89  Va.  749. 

Wisconsin.  —  Faerber  v.  T.  B.  Scott  Lumber 
Co.,  86  VVis.  226;  Phillips  v.  Chicago,  etc.,  R. 
Co.,  64  W's.  475. 

Knowledge  of  One  of  Several  Defects.  —  Because 
a  servant  knows  of  one  defect  or  danger  he 
does  not  take  the  risk  of  another  of  which  he 
has  no  knowledge,  and  if  both  contribute  to 


injure  him  he  is  entitled  to  recover,  provided 
that  but  for  the  unknown  defect  the  accident 
would  not  have  happened.  Missouri  Pac.  R. 
Co.  v.  Somers,  78  Tex.  439;  Ft.  Woith,  etc., 
R.  Co.  v.  Wilson,  3  Tex.  Civ.  App.  583. 

1.  Obvious  Dangers —  United  States.  —  Kane 
v.  Northern  Cent.  R.  Co.,  128  U.  S.  91;  Clyde 
v.  Richmond,  etc.,  R.  Co.,  (C.  C.  A.)  72  Fed. 
Rep.  121;  Miller  v.  Union  Pac.  R.  Co.,  4  Fed. 
Rep.  768. 

California.  —  Mullin  v.  California  Horse- 
shoe Co.,  105  Cal.  77. 

Colorado.  —  Colorado  Cent.  R.  Co.  v.  Ogden, 
3  Colo.  499. 

Connecticut. — Julian  v.  Stony  Creek  Red 
Granite  Co.,  71  Conn.  632. 

Georgia.  —  Nelson  v.  Central  R.,  etc.,  Co.,  88 
Ga.  225. 

Illinois. — Edward  Hines  Lumber  Co.  v. 
Ligas,  172  111.  315,  68  111.  App.  523;  Clark  v. 
Murton,  63  111.  App.  49;  Chicago,  etc.,  R.  Co. 
v.  Knapp,  176  111.  127;  Union  Show  Case  Co. 
v.  Blindauer,  175  111.  325;  Pioneer  Cooperage 
Co.  v.  Romanowicz,  85  111.  App.  407,  affirmed 
186  111.  9. 

Iowa.  —  Perigo  v.  Chicago,  etc.,  R.  Co.,  55 
Iowa  326. 

Kentucky.  —  Ashland  Coal,  etc.,  R.  Co.  v. 
Wallace,  101  Ky.  626. 

Maine.  —  Gillin  v.  Patten,  etc.,  R.  Co.,  93 
Me.  80;  Fickett  v.  Lisbon  Falls  Fibre  Co.,  91 
Me.  268. 

Massachusetts.  —  Goodnow  v.  Walpole  Emery 
Mills,  146  Mass.  261;  Ciriack  v.  Merchants' 
Woolen  Co.,  146  Mass.  182,  4  Am.  St.  Rep. 
307;  DeLisle  v.  Ward.  168  Mass.  579;  Mclsaac 
v.  Northampton  Electric  Lighting  Co.,  172 
Mass.  89. 

Michigan.  —  Swoboda  v.  Ward,  40  Mich.  420; 
Pahlan  v.  Detroit,  etc.,  R.  Co.,  122  Mich.  232. 

Minnesota .  —  Anderson  v.  C.  N.  Nelson 
Lumber  Co.,  67  Minn.  79;  Hungerford  v.  Chi- 
cago, etc.,  R.  Co.,  41  Minn.  444,  41  Am.  & 
Eng.  R.  Cas.  269. 

Missouii.  —  Bridges  v.  St.  Louis,  etc.,  R. 
Co.,  6  Mo.  App.  389;  Waldhier  v.  Hannibal, 
etc.,  R.  Co.,  87  Mo.  37;  Thorpe  v.  Missouri 
Pac.  R.  Co.,  89  Mo.  650;  58  Am.  Rep.  120; 
Soeder  v.  St.  Louis,  etc.,  R.  Co.,  100  Mo. 
673,  18  Am.  St.  Rep.  724. 

Nebraska.  —  Norfolk  Beet-Sugar  Co.  v. 
Preuner,  55  Neb.  656. 

New  Hampshire.  —  Burnham  v.  Concord  R. 
Co.,  69  N.  H.  280. 

New  Jersey.  —  Regan  v.  Palo,  62  N.  J.  L.  30. 
New   York.  —  Coffey  v.  Chapal,  (Brooklyn 
City  Ct.  Gen.  T.)  2  N.  Y.  Supp.  648;  Stephen 
v.  Stevens,  (Supm.  Ct.  Gen.  T.)  49  N.  Y.  St. 
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of  ordinary  care  and  prudence.1  If  the  dangers  are  so  threatening  and  obvi- 
ous as  to  be  likely  to  cause  injury  at  any  moment,  he  will  be  guilty  of  con- 
tributory negligence  notwithstanding  any  promise  or  assurance  by  the  master.2 

(2)  Failure  to  Use  Appliances  Furnished.  —  The  failure  of  a  servant  to  use 
proper  appliances  provided  for  the  prevention  of  injury  to  him  in  the  per- 
formance of  his  duties,  in  consequence  of  which  failure  he  is  injured,  is  such 
contributory  negligence  as  will  prevent  a  recovery.3 

(3)  Using  Defective  Appliances  When  Sufficient  Appliances  Are  Furnished. 
—  So,  where  the  servant  is  furnished  with  appliances  sufficient  to  guard  him 
against  injury  in. the  performance  of  his  duties,  and  he  voluntarily  uses  defec- 
tive appliances,  he  cannot  recover  for  injuries  sustained.4 

(4)  Using  Appliances  Known  to  Be  Dangerous.  —  If  a  servant  has  knowl- 
edge of  the  unsafe  and  defective  character  of  appliances  which  must  be  used 
in  and  about  his  work,  and  continues  the  work  without  objection,  he  cannot 
recover  for  injuries  sustained  because  of  the  use  of  such  appliances  if  they 


Rep.  850;  Owen  v.  New  York  Cent.  R.  Co.,  1 
Lans.  (N.  Y.)  108;  McQuigan  v.  Delaware,  etc., 
R.  Co.,  122  N.  Y.  618,  reversing  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  St.  Rep.  651 ;  White  v.  Witte- 
mann  Lithographic  Co.,  131  N.  Y.  631,  43  N. 
Y.  St.  Rep.  312. 

North  Carolina.  —  Sims  v.  Lindsay,  122  N. 
Car.  678. 

North  Dakota.  —  Cameron  v.  Great  Northern 
R.  Co.,  8  N.  Dak.  618. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Shook, 
16  Ohio  Cir.  Ct.  665,  9  Ohio  Cir.  Dec.  9. 

Rhode  Island. — Sullivan  v.  Nicholson  File 
Co.,  21  R.  I.  540. 

Texas.  —  Louisiana  Extension  R.  Co.  v. 
Carstens,  19  Tex.  Civ.  App.  190;  Ft.  Worth, 
etc.,  R.  Co.  v.  Wilson,  3  Tex.  Civ.  App.  583. 

Virginia. — Southern  Bell  Telephone,  etc., 
Co.  v.  Clements,  98  Va.  1. 

Washington.  —  Jennings  v.  Tacoma  R.,  etc., 
Co.,  7  Wash.  275. 

Wisconsin.  —  Schultz  v.  C,  C.  Thompson 
LumberCo.,91  Wis.  626;  Kerrigan  :\  Chicago, 
etc.,  R.  Co.,  104.  Wis.  166. 

1.  Defects  Discoverable  by  Exercise  of  Ordinary 
Prudence.  —  Silveira  v.  Iversen,  128  Cal.  187; 
Whucomb  v.  Standard  Oil  Co.,  153  Ind.  513; 
Ohio,  etc.,  R.  Co.  v.  Pearcy,  128  Ind.  197; 
Ha  den  v.  Sioux  City,  etc.,  R.  Co.,  99  Iowa  735 ; 
De  Lisle  :•.  Ward,  168  Mass.  579;  Whelton  v. 
West  End  St.  R.  Co.,  172  Mass.  555;  Waldhier 
v.  Hannibal,  etc.,  R.  Co.,  87  Mo.  37;  Regan  v. 
Palo,  62  N.  J.  L.  30;  Watson  v.  Duncan,  46 
N.  Y.  App.  Div.  298;  Lake  Shore,  etc.,  R.  Co. 
v.  Shook,  16  Ohio  Cir.  Ct.  665,  9  Ohio  Cir. 
Dec.  9;  Dillingham  v.  Harden,  6  Tex.  Civ. 
App.  474. 

2.  Assurance  of  Master.  —  District  of  Colum- 
bia v.  McElligott,  117  U.  Si  621. 

3.  Neglect  to  Use  Appliances  Furnished  —  Cali- 
fornia.—  Long  v.  Coronado  R.  Co.,  96  Cal. 
269. 

Illinois.  —  Sugar  Creek  Min.  Co.  v.  Peterson, 
177  111.  324. 

Indiana. —  Levey  v.  Bigelow,  6  Ind.  App. 
697. 

Michigan.  — Jolly  v.  Detroit,  etc.,  R.  Co.,  93 
Mich.  370;  Robinson  v.  Wright,  94  Mich.  283. 

Minnesota.  —  Wulff  v.  Walter  A.  Wood  Har- 
vester Co.;  67  Minn.  423. 

Missouri.  —  Woker  v.  Harrison  Wire  Co., 
14  Mo.  App.  592. 


Neiu  York.  —  Fleming  v.  Buswell,  4S  N.  Y. 
App.  Div.  635. 

Pennsylvania.  —  Grabowski  -'.  Pennsylvania 
Steel  Co.,  2  Dauphin  Co.  Rep.  (Pa.)  "118. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Briggs, 
(Va.  1893)  16  S.  E.  Rep.  748;  White  v.  New- 
port News  Shipbuilding,  etc.,  Co.,  95  Va. 
355- 

Applications  of  Rule.  —  The  rule  of  the  text 
has  been  applied  in  the  following  instances: 

Failure  to  Use  Materials  to  Shore  Up  Ditch  by 
Person  Employed  to  Dig  It.  —  Floyd  v.  Sugden, 
134  Mass.  563. 

Failure  to  Use  Props  FtirnishlS  to  Hold  Up 
Poof  of  Mine.  — Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  46  Am.  St.  Rep.  299;  Sugar  Creek 
Min.  Co.  v.  Peterson,  177  111.  324;  Christner 
7>.  Cumberland,  etc.,  Coal  Co.,  146  Pa.  St.  67. 

Failure  of  Servant  to  Use  Hand-holds  in  Min- 
ing Car. —  Elgin,  etc.,  R.  Co.  v.  Docherty,  66 
III.  App.  17. 

Failure  to  Use  Apparatus  to  Determine 
Whether  Electric  Wire  Is  Charged  -with  Elec- 
tricity.—  Anderson  v.  Inland  Telephone,  etc., 
Co.,  19  Wash.  575. 

Failure  to  Use  Lights  Furnished  When  Pass- 
ing Through  or  About  Dangerous  Premises  — 
Such  as  Open  Hatchway  in  a  Ship.  —  The  Sara- 
toga, 87  Fed.  Rep.  349. 

Or  Unguarded  Pit  in  a  Roundhouse.  —  Mc- 
Donnell v.  Illinois  Cent.  R.  Co.,  105  Iowa  459. 

Failure  to  Use  Enough  Torches  to  Light  Place 
in  Which  Servant  Is  at  Work.  —  Kaare  v. 
Troy  Steel,  etc.,  Co.,  139  N.  Y.  369. 

Failure  to  Use  Side  Ladders  Provided  for 
Mounting  Cars.  —  Wilson  v.  Michigan  Cent. 
R.  Co.,  94  Mich.  20. 

Using  Hand  Instead  o  f  Stick  Furnished  for 
Removing  Work  from  "Machine.  —  Norton  v. 
Sczpurak,  70  111.  App.  686. 

Using  Hand  to  Shift  Belt,  Instead  of  Appli- 
ances Furnished  for  That  Purpose.  —  Fleming 
v.  Buswell,  39  N.  Y.  App.  Div.  196. 

4.  Unnecessarily  Using  Defective  Appliances.  — 
Henry  Wrape  Co.  v.  Huddleston,  66  Ark.  237; 
Pennsylvania  Co.  v.  Lynch,  90  111.  333;  Ma- 
loney  v.  U.  S.  Rubber  Co.,  169  Mass.  347; 
Patnode  v.  Harter,  20  Nev.  303;  Griffith  v. 
New  Jersey,  etc.,  R.  Co.,  (N.  Y.  Super.  Ct.  Tr. 
T.)  5  Misc.  (N.  Y.)  320;  Coal  Co.  v.  Estieve- 
nard,  53  Ohio  St.  43;  Cook  v.  Bullion-Beck, 
etc.,  Min.  Co.,  12  Utah  51. 
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were  so  obviously  unsafe  and  dangerous  that  a  man  of  common  prudence 
would  not  have  used  them.1 

(5)  Unauthorized  or  Improper  Use  of  Appliances.  — The  master  is  not  liable 
for  injuries  to  a  servant  caused  by  the  unauthorized  or  improper  use  of 
appliances.3 

(6)  Disregard  of  Warnings  or  Signals.  —  An  employee  who  is  injured  while 
disregarding  a  proper  warning  or  signal  is  guilty  of  such  contributory  negli- 
gence as  will  bar  a  recovery  for  injuries  sustained  in  consequence  thereof. :t 
Especially  is  this  the  case  where  the  warnings  or  signals  have  been  repeatedly 
given.1  The  fact  that  the  servant  does  not  realize  the  magnitude  of  the 
possible  injuries  does  not  excuse  him  for  exposing  himself  to  the  risk  conse- 
quent upon  a  disregard  of  such  warning  or  signal.5 

1.  Attempt  to  Use  Appliances  Known  to  Be 
Dangerous  —  Georgia.  —  Nelling  v.  Industrial 
Mfg.  Co.,  73  Ga/260. 

Illinois.  —  East  St.  Louis  Packing,  etc.,  Co. 
v.  McElroy,  29  III.  App.  504. 

Michigan.  —  Mahan  v.  Clee,  87  Mich.  161. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Bowles, 
71  Miss.  1003. 

Missouri. — Huhn  v.  Missouri  Pac.  R.  Co., 
92  Mo.  440,  31  Am.  &  Eng.  R.  Cas.  221. 

New  York.  — Schulz  v.  Rohe,  149  N.  Y.  132; 
Odell  v.  New  York  Cent.,  etc.,  R.  Co.,  120  N. 
Y.  323,  17  Am.  St.  Rep.  650. 

North  Carolina.  —  Porter  0.  Western  North 
Carolina  R.  Co.,  97  N.  Car.  66,  2  Am.  St. 
Rep.  272;  Hudson  v.  Charleston,  etc.,  R.  Co., 
104  N.  Car.  4<)i. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Bradford, 
66  Tex.  732,  59  Am.  Rep.  639,  28  Am.  &.  Eng. 
R.  Cas.  479. 

2.  Unauthorized  or  Improper  Use  of  Appliances. 
—  Craig  v.  Mt.  Carbon  Co.,  45  Fed,  Rep.  448; 
McCauley  v.  Southern  R.  Co.,  10  App.  Cas. 
(D.  C.)  560;  Hamilton  v.  Richmond,  etc.,  R. 
Co.,  83  Ga.  346;  Sievers  v.  Peters  Box,  etc., 
Co.,  151  I  rid .  642;  Hansen  v.  State  Bank  Bldg. 
Co.,  ioo-  Iowa  672;  Gibbons  v.  British,  etc., 
Steam  Nav.  Co.,  175  Mass.  212;  Ilinois  Cent. 
R.  Co.  v.  Daniels,  73  Miss.  258;  Moran  v. 
Brown,  27  Mo.  App.  487;  Hoehmann  v.  Moss 
Engraving  Co.,  (C.  PI.  Gen.  T.)  4  Misc.  (N. 
Y.)  160. 

3.  Disregard  of  Warnings  or  Signals  —  United 
Stales.  — Si.  Louis,  etc.,  R.  Co.  v.  Schumacher, 
152  U.  S.  77;  Bunt  v.  Sierra  Butte  Gold  Min. 
Co.,  13S  U.  S.  483;  The  Serapis,  (C.  C.  A.)  51 
Fed.  Rep.  91. 

Alabama,  —  Columbus,  etc.,  R.  Co.  v.  Brad- 
ford, 86  Ala.  574,  38  Am.  &  Eng.  R.  Cas.  214; 
Campbell  v.  Lunsford,  83  Ala.  512,  Louisville, 
etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  24  Am.  St. 
Rep.  863,  48  Am.  &  Eng.  R.  Cas.  170;  Holland 
v.  Tennessee  Coal,  etc.,  Co.,  91  Ala.  444. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Mor- 
gan, (Ark.  i883)  8  S.  VV.  Rep.  [79;  Little  Rock, 
etc.,  R.  Co.  e'.Voss,  (Ark. 1892)  18S.W.  Rep.  172. 

Colorado.  — Anson  v.  Evans,  19  Colo.  274. 

Connecticut.  —  Smithwick  v.  Hall,  etc.,  Co., 
59  Conn.  261,  21  Am.  St.  Rep.  104. 

Delaware.  —  Mills  v.  Wilmington  City  R. 
Co.,  Marv.  (Del.)  269;  Murphy  v.  Hughes,  r 
Penn.  (Del.)  250;  Stewart  v.  Philadelphia,  etc., 
R.  Co.,  8  Houst.  (Del.)  450. 

Dislriclof  Columbia.  —  McDade  v.  Washing- 
ton, etc.,  R.  Co.,  5  Mackey  (D.  C.)  144,  26  Am. 
&  Eng.  R.  Car>.  325. 

Illinois.  —  Consolidated  Coal  Co.  v.  Bonner, 


43  111.  App.  17;  Chicago,  etc.,  R.  Co.  v.  Snyder, 
117  111.  376,  28  Am.  &  Eng.  R.  Cas.  611,  re- 
versing 18  III.  App.  640. 

In, liana.  —  Chicago,  etc.,  R.  Co.  v.  Wagner, 
17  Ind.  App.  22. 

Iowa.  —  Vreeland  v.  Chicago,  etc.,  R.  Co., 
92  Iowa  279. 

Massachusetts.  —  St.  Jean  v.  Boston,  etc.,  R. 
Co.,  170  Mass.  213. 

Michigan.  —  Monforton  v.  Detroit  Pressed 
Brick  Co.,  113  Mich.  39;  Saner  jr.  Lake  Shore, 
etc.,  R.  Co.,  108  Mich.  31;  Lendberg  v. 
Brotherton  Iron  Min.  Co.,  97  Mich.  443. 

Minnesota.  —  Freeberg  v.  St.  Paul  Plow- 
Works,  48  Minn.  99;  Carlson  v.  Marston,  68 
Minn.  400;  Truntle  v.  North  Star  Woolen  Mill 
Co.,  57  Minn.  52. 

Mississippi.  ■ —  Georgia  Pac.  R.  Co.  v.  Brad- 
field,  (Miss.  1892)  10  So.  Rep.  577. 

Missouri.  —  Harris  v.  Missouri  Pac.  R.  Co., 
40  Mo.  App.  255. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Yost, 
56  Neb.  439. 

New  York.  —  Baker  v.  Sutton,  11  N.  Y.  App. 
Div.  271;  Horton  v.  Vulcan  Iron  Works  Co., 

13  N.  Y.  App.  Div.  508;  Eiser  v.  Archer, 
(Marine  Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  356; 
Odell  v.  New  York  Cent.,  etc.,  R.  Co.,  120  N. 
Y.  323,  17  Am.  St.  Rep.  650,  reversing  42  Hun 
(N.  Y.)  655,  6  N.  Y.  St.  Rep.  99;  Moeller  v. 
•Brewster,  131  N.  Y.  606,  43  N.  Y.  St.  Rep.  276. 

Pennsylvania.  —  Rickertz'.  Stephens,  133  Pa. 
St.  538. 

Rhode  Island.  —  Brady  v.  New  York,  etc.,  R. 
Co.,  20  R.  I.  338. 

Tennessee.  —  National  Fertilizer  Co.  v. 
Travis,  102  Tenn.  16;  Fletcher  v.  Louisville, 
etc.,  R.  Co.,  102  Tenn.  1. 

Utah.  —  Helfrich  v.  Ogden  City  R.  Co.,  7 
Utah  186. 

Washington.  —  Pugh  v.  Oregon  Imp.  Co., 

14  Wash.  331;  Hughes  v.  Oregon  Imp.  Co.,  20 
Wash.  294. 

West  Virginia.  —  Reese  v.  Wheeling,  etc.,  R. 
Co.,  42  W.  Va.  333;  Ward  v.  Chesapeake,  etc., 
R.  Co.,  39  W.  Va.  46. 

Wisconsin.  —  Bibby  v.  Wausau  Lumber 
Co.,  80  Wis.  367;  Youngbluth  i>.  Stephens,  104 
Wis.  343. 

Canada  — Scanlan  v.  Detroit  Bridge,  etc., 
Works,  16  Quebec  Super.  Ct.  264. 

4.  Warnings  or  Signals  Repeatedly  Given.  — 
Moeller  v.  Brewster.  131  N.  Y.  6c6,  43  N.  Y. 
St.  Rep.  276. 

5.  Failure  of  Servant  to  Realize  Danger.  — 
Truntle  v.  North  Star  Woolen-Mill  Co.,  57 
Minn.  52. 
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(7)  Failure  to  Give  Notice  of  Dangerous  Position.  —  It  is  contributory 
negligence  for  a  servant  who  in  the  course  of  his  duties  is  placed  in  a  position 
of  peril,  to  fail  to  use  available  means  to  give  notice  of  his  position  to  other 
servants,  and  if  through  such  neglect  of  duty  he  sustains  injury  he  cannot 
recover.1 

(8)  Neglect  of  Servant  to  Inspect  and  Repair.  —  Where  by  the  terms  of  the 
employment  the  servant  is  charged  with  the  duty  of  inspecting  the  machinery 
or  appliances  which  he  is  using,  or  with  the  duty  of  both  inspecting  and 
repairing  them,  he  cannot  recover  for  injuries  sustained  because  of  defects  in 
such  machinery  or  appliances  if  he  neglects  his  duty  in  this  regard,  and  if  the 
defects  are  such  as  are  discoverable  by  proper  inspection.2    The  same  is  the 


Reliance  upon  Unauthorized  Signals.  —  The 

coaducior  of  a  train  is  not  authorized  to  rely 
on  a  signal  which  is  noL  given  in  accordance 
with  the  rules  of  the  company,  and  if  he  does 
so  he  cannot  recover  if  a  consequent  injury  is 
received  by  him.  Columbus,  etc.,  R.  Co.  v. 
Bridges,  86  Ala.  448,  11  Am.  St.  Rep.  58,  38 
Am.  &  Eng.  R.  Cas.  136. 

Directions  to  Hurry.  —  A  day  laborer  on  a 
railroad,  employed  in  constructing  and  keep- 
ing in  repair  a  roadway,  who  jumps  upon  the 
pilot  of  the  engine,  having  been  warned 
against  riding  there  and  forbidden  to  do  so, 
cannot  avoid  the  consequences  of  his  own 
negligence  in  taking  such  risk  simply  because 
he  was  told  to  hurry  and  get  on  anywhere. 
Baltimore,  etc.,  R.  Co.  v.  Jones,  95  U.  S.  439. 

Confused  and  Contradictory  Signals.  —  When 
an  engineer  is  warned  by  signals  of  danger 
ahead  not  to  proceed  with  his  train,  and  im- 
mediately thereafter  another  signal  is  given 
which  indicates  that  he  may  proceed  with 
safety,  but  both  signals  are  continuously  dis- 
played together,  so  as  to  leave  it  in  doubt 
which  signal  should  be  regarded,  it  is  negli- 
gence for  the  engineer  to  go  on  with  his  train, 
and  if  he  does  so,  and  a  collision  ensues  in 
which  he  loses  his  life,  there  can  be  no  re- 
covery therefor.  Devine  v.  Savannah,  etc., 
R.  Co.,  89  Ga.  54t. 

1.  Neglect  to  Notify  of  Dangerous  Position  — 
United  Slates.  —  Montague  v.  Chicago,  etc.,  R. 
Co.,  (C.  C.  A.)  82  Fed.  Rep.  7S7. 

Colorado.  —  Chicago,  etc.,  R.  Co.  v.  McGraw, 
22  Colo.  363. 

Indiana.  —  Spencer  v.  Ohio,  etc.,  R.  Co.,  130 
'  Ind.  181. 

Minnesota.  —  Cleary  v.  Dakota  Packing  Co., 
71  Minn.  150. 

New  York.  —  Le  Bahn  v.  New  York  Cent., 
etc.,  R.  Co.,  80  Hun  (N.  Y.)  116;  Jenkins  v. 
Mahopac  Iron-Ore  Co.,  (Supm.  Ct.  Gen.  T.) 
10  N.  Y.  Supp.  484. 

West  Virginia.  —  Seldomridge  v.  Chesa- 
peake, etc.,  R.  Co.,  46  W.  Va.  569. 

Applications  of  Rule.  —  The  rule  stated  in  the 
text  has  been  applied  in  the  following  cases 
where  the  servant  failed  to  give  notice  of  the 
perilous  position  in  which  he  was  placed  in 
the  performance  of  his  duties: 

Going  under  Engine  to  Make  Inspection  and 
Repairs.  — Gibson  v.  Burlington,  etc.,  R.  Co., 
107  Iowa  596;  Spencer  v.  Ohio,  etc.,  R.  Co., 
130  Ind.  181 ;  Texas,  etc.,  R.  Co.  v.  Young, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  145. 

Going  into  Manhole  to  Clean  Out  Sewer  With- 
out Notifying  Person  in  Charge  of  Engine  Con- 


nected Therewith  Not  io  Blow  Off  Steam.  — 
McLean  v.  Chemical  Paper  Co.,  165  Mass.  5. 

Failure  of  Flagman  at  Crossing  to  Give  Signal 
io  Approaching  Trains.  —  Ruane  v.  Lake  Shore, 
etc.,  R.  Co.,  64  111.  App.  359. 

Goino  Between  Cars  to  Make  Crzipling.  —  Ni- 
hill  v.  New  York,  etc.,  R.  Co.,  167  Mass.  52. 

Going  under  Cars  for  Purpose  of  Inspection  and 
Repair.  —  Alabama  G.  S.  R.  Co.  v.  Roach, 
116  Ala.  360;  Sheridan  v.  Long  Island  R.  Co., 
40  N.  Y.  App.  Div.  381;  Norfolk,  etc.,  R.  Co. 
v.  Graham,  96  Va.  430;  Southern  Pac.  Co.  v. 
Pool,  160  U.  S.  438;  Fordyce  v.  Briney,  58 
Ark.  206. 

It  has  been  held,  though,  that  it  is  not  con- 
tributory negligence  for  a  car  repaiier  to  go 
under  cars  while  standing  on  side  tracks  w  here 
they  are  repaired,  without  stationing  any  one 
to  watch  for  approaching  trains,  if  it  is  known 
to  the  yardmaster  that  repairs  are  to  be  made 
there.  Berry  v.  Central  R.  Co.,  40  Iowa 
564. 

It  has  also  been  held  that  a  servant  so 
placed  may  rely  on  the  vice-principal's  prom- 
ise to  protect  him  while  at  work,  notwith- 
standing the  existence  of  a  rule  requiring  the 
servant  to  give  notice  of  his  position  while  so 
ai  work.  Moore  v.  Wabash,  etc.,  R.  Co.,  85 
Mo.  588.  To  the  same  effect  is  Canon  v.  Chi- 
cago, etc.,  R.  Co.,  101  Iowa  613. 

2.  Servant's  Failure  to  Inspect  and  Repair  — 
United  States.  —  Henry  v.  Bond,  34  Fed.  Rep. 
101;  Erskine  v.  Chino  Valley  Beet-Sugar  Co., 
71  Fed.  Rep.  270;  Alabama  G.  S.  R.  Co.  v. 
Carroll,  84  Fed.  Rep.  772,  52  U.  S.  App.  442. 

Alabama.  —  Memphis,  etc.,  R.  Co.  v  Gra- 
ham, 94  Ala.  545;  Louisville,  etc.,  R.  Co.  v. 
Pearson,  97  Ala.  211;  Sanders  v.  McGhee,  114 
Ala.  373. 

Connecticut.  —  McGorly  v.  Southein  New 
England  Telephone  Co.,  69  Conn.  635,  61  Am. 
St.  Rep.  62. 

Delaware.  —  Donovan  v.  Harlan,  etc.,  Co.,  2 
Penn.  (Del.)  190. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Jewell,  46 
111.  99,  92  Am.  Dec.  240;  Decatur  Cereal  Mill 
Co.  v.  Gogerty,  80  111.  App.  632;  Chicago, 
etc.,  R.  Co.  v.  Bragonier,  119  111.  51;  Toledo, 
etc.,  R.  Co.  v.  Black,  88  111.  112. 

Indiana.  —  Ft.  Wayne,  etc.,  R.  Co.  v.  Gruff, 
132  Ind.  13;  Louisville,  etc.,  R.  Co.  v.  Utz,  133 
Ind.  265;  Lake  Shore,  etc.,  R.  Co.  v.  McCor- 
mick,  74  Ind.  440. 

Iowa.  —  Stroble  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  555,  59  Am.  Rep.  456;  Conway  v.  Chi- 
cago Great  Western  R.  Co.,  103  Iowa  378; 
Newman  v.  Chicago,  etc.,  R.  Co.,  80  Iowa  672, 
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case  if  the  omission  of  duty  is  that  of  other  servants  under  him,  whose  acts 
in  keeping  the  appliances  in  order  he  is  charged  with  the  duty  to  oversee.1 
Where  an  employee  occupies  a  double  position,  and  through  neglect  of  duty 
in  one  position  an  accident  occurs  to  him  while  serving  in  the  other,  he  cannot 
recover  for  the  injuries  sustained.2  So  neglect  of  this  duty  will  bar  a  recovery 
even  though  the  master  or  his  vice-principal  has  assured  the  servant  of  the 
safety  of  the  appliances.3  Where  it  was  the  servant's  duty  to  inspect 
the  appliances  by  which  he  was  injured,  the  presumption  is  that  he  knew  of  the 
defective  condition  of  such  appliances,  and  the  burden  is  on  him  to  disprove 
such  knowledge  or  to  show  that  though  he  did  know  of  the  defect  he  was 
not  negligent  in  using  the  appliances.4 

(9)  Failure  to  Notify  Master  of  Defects.  — ■  An  employee  must  be  careful  to 
note  and  report  any  defects  or  want  of  repair  in  the  appliances  he  is  required 
to  use.  If  the  employer  uses  reasonable  care  to  furnish  safe  and  suitable 
appliances,  he  may  expect  that  the  employee  will  promptly  call  attention  to 
any  defects  that  may  appear  or  any  repairs  that  may  become  necessary,  so 
far  as  due  care  on  his  part  will  discover  them  ;  and  the  employee  who  fails  in 
this  does  not  exercise  ordinary  care  for  his  own  safety,  and  is  guilty  of  such 
contributory  negligence  as  will  bar  a  recovery.5 


Kentucky. — Alexander  v.  Louisville,  etc., 
R.  Co.,  83  Ky.  589. 

Michigan.  —  Karrer  v.  Detroil,  etc.,  R.  Co., 
76  Mich.  400. 

Missouri. — Gleeson  v.  Excelsior  Mfg.  Co., 
94.  Mo.  201;  Roddy  v.  Missouri  Pac.  R.  Co., 
IC4  Mo.  234,  24  Am.  St.  Rep.  333. 

New  York.  —  Eaton  v.  New  York  Cent., 
etc..  R.  Co.,  14  N.  Y.  App.  Div.  20;  Mvers  v. 
Erie  R.  Co  ,  44  N.  Y.  App.  Div.  ri;  Mcknight 
v.  Brooklyn  Heights  R.  Co.,  (Supm.  Ct.  Tr. 
T.)  23  Misc.  (N.  Y.)  527;  La  Croy  v.  Ne  w  York, 
etc.,  R.  Co.,  132  N.  Y.  570,  53  Am.  &  Eng.  R. 
Cas.  405;  Renninger  v.  New  York  Cent.,  etc., 
R.  Co.,  11  N.  Y.  App.  Div.  565;  Flood  v. 
Western  Union  Tel.  Co.,  131  N.  Y.  603,  43  N. 
Y.  St.  Rep.  302;  Lesv.  Barrow  Steamship  Co., 
14  Daly  (N.  Y.)  230;  Shields  v.  New  York 
Cent.,  etc.,  R.  Co.,  4  Silv.  App.  (N.  Y.)  162. 

Ohio.  —  Mad  River,  etc.,  R.  Co.  v.  Barber, 

5  Ohio  St.  541,  67  Am.  Dec.  312;  Pittsburg, 
etc.,  R.  Co.  v.  Ackworth,  10  Ohio  Cir.  Ct.  583, 

6  Ohio  Cir.  Dec.  622. 
Pennsylvania.  —  Reading   Iron    Works  v. 

Devine,  109  Pa.  St.  246;  Cooper  v.  Butler,  103 
Pa.  St.  412. 

Texas.  —  Maes  v.  Texas,  elc,  R.  Co.,  (Tex. 
Civ.  App.  1893)  23  S.  W.  Rep.  725;  St.  Louis, 
etc.,  R.  Co.  v.  Denny,  5  Tex.  Civ.  App.  359; 
Gulf,  etc.,  R.  Co.  v.  Kizziah,  86  Tex.  81,  re- 
versing 4  Tex.  Civ.  App.  356;  Galveston,  etc., 
R.  Co.  v.  Smith,  (Tex.  Civ.  App.  igoo)  57  S. 
W.  Rep.  999. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Dud- 
ley, 90  Va.  304;  Darracott  v.  Chesapeake,  etc., 
R.  Co.,  83  Va.  238.  5  Am.  St.  Rep.  266. 

Wisconsin.  —  Nelson  v.  Shaw,  102  Wis.  274. 

Canada.  —  Badgerow  v.  Grand  Trunk  R.  Co., 
19  Ont.  191. 

1.  Maes  v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  727.  See  also  Chi- 
cago, etc.,  R.  Co.  v.  Bragonier,  119  111.  51. 

2.  Cooper  v.  Butler,  103  Pa.  St.  412.  See  also 
Evansville,  etc.,  R.  Co.  v.  Barnes,  137  Ind.  306. 

3.  McGorty  v.  Southern  New  England  Tele- 
phone Co.,  6q  Conn.  63s,  61  Am.  St.  Rep.  62. 

4.  Presumption, —  Pittsburg,  etc.,  R.  Co.  v. 


Ackworth,  10  Ohio  Cir.  Ct.  583,  6  Ohio  Cir. 
Dec.  622. 

But  presumption  of  knowledge  of  defects 
will  be  indulged  against  an  employee  in  refer- 
ence only  to  machinery  or  appliances  which 
his  particular  line  of  duty  would  require  him 
to  inspect  or  deal  with.  Houston,  etc.,  R.  Co. 
v.  McNamara,  59  Tex.  255. 

Conflicting  Evidence  as  to  Duty  of  Inspection. 
—  Where  the  evidence  is  conflicting  as  to 
whose  duty  it  was  to  inspect  an  appliance,  the 
court  will  not  hold  as  a  matter  of  law  that  it 
was  the  duty  of  the  injured  servant  to  do  so. 
Chicago,  etc.,  R.  Co.  v.  Branyan,  10  Ind.  App. 
57o. 

Knowledge  or  Facilities  for  Knowledge  of  De- 
fect, Question  of  Fact.  —  International,  etc.,  R. 
Co.  v.  Kindred,  57  Tex.  491. 

5.  Failure  to  Notify  Master  of  Defects  —  United 
States.  —  Smith  v.  Memphis,  etc.,  R.  Co.,  18 
Fed.  Rep.  304. 

Colorado.  —  Burlington,  etc.,  R.  Co.  v. 
Liehe,  17  Colo.  280. 

Delaware.  —  Foster  v.  Pusey,  8  Houst.  (Del  ) 
168. 

Georgia.  —  Atlanta,  etc.,  Air  Line  R.  Co.  v. 
Ray,  70  Ga.  674,  22  Am.  &  Eng.  R.  Cas.  281. 

Illinois.  —  Peoria,  etc.,  R.  Co.  v.  Hardwick, 
48  III.  App.  562;  Toledo,  etc.,  R.  Co.  v.  Eddy, 
72  111.  138;  Evans  v.  Chessmond,  38  111.  App. 
615;  Consolidated  Coal  Co.  v.  Young,  31  111. 
App.  417;  Richardson  v.  Cooper,  88  111.  270; 
Chicago,  etc.,  R.  Co.  v.  Bragonier,  119  111.  51, 
reversing  11  111.  App.  516;  Illinois  Cent.  R.  Co. 
v.  Jewell,  46  111.  99,  92  Am.  Dec.  240;  Penn- 
sylvania Co.  v.  Lynch,  90  111.  333;  Chicago, 
etc.,  R.  Co.  v.  Merriman,  86  111.  App.  454. 

Michigan.  —  Harrison  v.  Detroit,  etc.,  R. 
Co.,  79  Mich.  409,  ig  Am.  St.  Rep.  180. 

New  York.  —  Wallace  v.  Central  Vermont 
R.  Co.,  63  Hun  (N.  Y.)  632, 18  N.  Y.  Supp.  2P0. 

North  Carolina.  —  Crutchfield  v.  Richmond, 
etc.,  R.  Co.,  76  N.  Car.  320. 

Ohio.  —  Ray  born  v.  Patton,  24  Cine.  L.  Bui. 
434,  11  Ohio  Dec.  (Reprint)  100. 

Pennsylvania.  —  Mansfield  Coal,  etc.,  Co.  v. 
McEnery,  91  Pa.  St.  185,  36  Am.  Rep.  662; 
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(io)  Failure  to  Observe  Obvious  Precautions  for  Safety  —  (a)  In  General. — 
One  who  is  working  in  a  place  where,  or  with  machinery  or  appliances  by 
which,  he  is  exposed  to  clanger,  must  exercise  his  faculties  of  sight  and  hear- 
ing for  his  own  protection,  so  far  as  proper  attention  to  his  duties  will  permit; 
and  if  he  fails  to  do  so,  and  is  injured  in  consequence  thereof,  he  is  guilty  of 
such  negligence  as  will  preclude  a  recovery  for  such  injury.1 

(b)  Precautions  Necessary  for  Servant  at  Work  on  Railroad  Track.  —  An  employee  work- 
ing at  his  post  of  duty  on  a  railroad  track  is  not  held  to  the  same  measure  of 
diligence  in  looking  for  approaching  trains  as  a  traveler  about  to  cross  the 
track,  for  the  obvious  reason  that  such  an  obligation  would  be  inconsistent 
with  proper  attention  to  his  work.'2  Nevertheless,  the  servant  is  obliged,  as 
already  stated,  to  use  such  vigilance  for  his  own  protection  against  danger, 
as  a  proper  attention  to  his  duties  will  permit.  As  no  two  cases  are  alike,  it 
is  impossible  to  state  a  more  definite  rule,  but  an  attempt  has  been  made  to 
illustrate  this  principle  so  far  as  the  limitations  of  space  will  permit.3 


New  York,  etc.,  R.  Co.  v.  Lyons,  119  Pa.  St. 
324.;  Mensch  v.  Pennsylvania  R.  Co.,  150  Pa. 
St.  59S,  53  Am.  &  Eng.  R.  Cas.  19S;  Phila- 
delphia, etc.,  R.  Co.  v.  Hughes,  119  Pa.  St. 
301. 

Utah.  —  Butte  v.  Pleasant  Valley  Coal  Co., 
14  Utah  282. 

1.  Nonobservance  of  Obvious  Precautions  — 
United  States. — Aerkfetz  v.  Humphreys,  145 
U.  S.  418,  53  Am.  &  Eng.  R.  Ca?.  459;  The 
Louisiana,  (C.  C.  A.)  74  Fed.  Rep.  748;  Grand 
Trunk  R.  Co.  v.  Biird,(C.  C.  A.)  94  Fed.  Rep. 
946;  Goodlett  v.  Louisville,  etc.,  R.  Co.,  122 
U.  S.  391;  Browne  r.  King,  (C.  C.  A.)  100  Fed. 
Rep.  561. 

Alabama. — Wilson  v.  Louisville,  etc.,  R. 
Co.,  85  Ala.  269;  Louisville,  etc.,  R.  Co.  v. 
Crawford,  89  Ala.  240. 

California.  —  Kenna  v.  Central  Pac.  R.  Co., 
101  Cal.  26. 

Illinois.  —  East  St.  Louis  Ice,  etc.,  Co.  v. 
Crow,  155  111.  74,  reversing  52  111.  App.  573; 
Illinois  Cent.  R.  Co.  v.  Sanders,  58  111.  App. 
117;  Chicago,  etc.,  R.  Co.  v.  Sweeney,  52  111. 
325. 

Indiana.  —  Day  v.  Cleveland,  etc.,  R.  Co., 
137  Ind.  206;  Ervin  v.  Evans,  24  Ind.  App.  335. 

Iowa.  —  Magee  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  752;  Bucklew  v.  Central  Iowa  R.  Co.,  64 
Iowa  603;  Vreeland  v.  Chicago,  etc.,  R.  Co., 
92  Iowa  279;  Crowley  v.  Burlington,  etc.,  R. 
Co.,  65  Iowa  658;  Piatt  v.  Chicago,  elc,  R. 
Co.,  84  Iowa  694. 

Massachusetts.  —  Home  v.  Old  Colony  R. 
Co.,  161  Mass.  180;  Lynch  v.  Boston,  etc., 
R.  Co.,  159  Mass.  536;  Taylor  v.  Carew  Mfg. 
Co.,  143  Mass.  470;  Hudson  v.  People's  St.  R. 
Co.-,  175  Mass.  23. 

Michigan. — Johnson  v.  Hovey,  98  Mich. 
343;  Schaible  v.  Lake  Shore,  etc.,  R.  Co.,  97 
Mich.  318;  Jolly  v.  Detroit,  etc.,  R.  Co.,  93 
Mich.  370. 

Minnesota.  —  Walsh  v.  St.  Paul,  etc.,  R.  Co., 
27  Minn.  367,  2  Am.  &  Eng.  R.  Cas.  144. 

Missouri. — Smith  v.  Missouri  Pac.  R.  Co., 
113  Mo.  70;  Blessing  v.  St.  Louis,  etc.,  R. 
Co.,  7  Mo.  App.  594,  77  Mo.  410;  Kelly  v. 
Union  R.,  etc.,  Co.,  11  Mo.  App.  1. 

New  York.  —  Harden  v.  New  York  Cent., 
etc.,  R.  Co.,  49  N.  Y.  Super.  Ct.  503;  Maxwell 
v.  Thomas,  31  N.  Y.  App.  Div.  546;  Crowe  v. 
New  York  Cent.,  etc.,  R.  Co.,  70  Hun  (N.  Y.) 


37;  Smith  v.  New  York  Cent.,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  44  N.  Y.  St.  Rep.  55,  63 
Hun  (N.  Y.)  624;  Tomko  v.  Central  R.  Co.,  1 
N.  Y.  App.  Div.  289;  O'Donnell  v.  Interna- 
tional Nav.  Co.,  49  N.  Y.  App.  Div.  408. 

Ohio.  —  Miller  v.  Lozier  Mfg.  Co.,  9  Ohio 
Cir.  Dec.  7;;5,  19  Ohio  Cir.  Ct.  666. 

Oregon.  —  Hurst  v.  Burnside,  12  Oregon  520; 
Stone  v.  Oregon  City  Mfg.  Co.,  4  Oregon  52; 
Johnston  v.  Oregon  Short  Line,  etc.,  R.  Co., 
23  Oregon  105. 

Pennsylvania.  —  McDonald  v.  Rockhill  Iron, 
etc.,  Co..  135  Pa.  St.  1,  26  W.  N.  C.  (Pa.)  101; 
Brown  v.  Wood,  (Pa.  1888)  16  Atl.  Rep.  42; 
Moules  v.  Delaware,  etc.,  Canal  Co.,  141  Pa. 
St.  632;  Rickeri  v.  Stephens,  133  Pa.  St.  538. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Hubert,  (Tex. 
Civ.  App.  1900)  54  S.  W.  Rep.  1074. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Williams, 
89  Va.  165. 

Washington.  —  Jennings  v.  Tacoma  R.,  etc., 
Co.,  7  Wash.  275. 

2.  Care  Required  of  Servant  Working  on  Rail- 
road Track.  —  Shoner  v.  Pennsylvania  Co.,  130 
Ind.  170;  Crowley  v.  Burlingion,  etc.,  R.  Co., 
65  Iowa  658,  18  Am.  &  Eng.  R.  Cas.  56;  Mc- 
Marshall  v,  Chicago,  etc.,  R.  Co.,  80  Iowa  757, 
20  Am.  St.  Rep.  445;  Bucklew  v.  Central  Iowa 
R.  Co.,  64  Iowa  603;  Ominger  v.  New  York 
Cent.,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  159;  Roll  v. 
Northern  Cent.  R.  Co.,  15  Hun  (N.  Y.)  496. 

Exceptions  to  Rule.  — The  rule  stated  in  the 
text,  obviously,  has  no  application  to  a  servant 
whose  special  duty  it  is  to  watch  for  trains. 
Louisville,  etc.,  R.  Co.  v.  Crawford,  89  Ala. 
240;  Clark  v.  Boston,  etc.,  R.  Co.,  128  Mass. 
r,  1  Am.  &  Eng.  R.  Cas.  134. 

3.  Vigilance  Such  as  Proper  Attention  to  Duties 
Will  Permit  Necessary  —  Alabama.  —  Nave  v. 
Alabama  G.  S.  R.  Co.,  96  Ala.  264,  54  Am.  & 
Eng.  R.  Cas.  151. 

Illinois.  —  Myers  v.  Indianapolis,  etc.,  R. 
Co.,  113  111.  386. 

Iowa.  —  Nelling  v.  Chicago,  etc.,  R.  Co.,  98 
Iowa  554;  Haden  v.  Sioux  City,  etc.,  R.  Co., 
99  Iowa  735. 

Kansas.  —  Missouri,  etc.,  R.  Co.  v.  Faber,  7 
Kan.  App.  4S1. 

Michigan.  —  Mahlen  v.  Lake  Shore,  etc.,  R. 
Co.,  49  Mich.  585,  14  Am.  &  Eng.  R.  Cas.  6S9; 
Carlson  v.  Cincinnati,  etc.,  R.  Co.,  120  Mich, 
4S1. 
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(c)  Precautions  Necessary  for  Servant  Crossing  Track.  —  Where  a  servant  walking 
across  the  track  is  not  engaged  in  work  demanding  his  attention,  it  is  his 
duty  to  see  and  hear  approaching  trains,  because  he  can  give  his  attention  to 
what  is  taking  place  about  him.1  Under  these  circumstances  it  is  appre- 
hended that  the  servant  is  held  to  the  same  measure  of  care  in  looking  and 
listening  for  approaching  trains  as  a  traveler.  There  is  certainly  no  reason 
why  he  should  not  be. 

(d)  Precautions  Necessary  in  Regard  to  Unguarded  Holes.  —  A  servant  acquainted  with 
the  fact  that  there  are  unguarded  holes  in  and  about  the  premises  where  he  is 
at  work  is  bound  to  use  his  faculties  to  prevent  falling  into  them.  If  he  fails 
to  exercise  care  in  this  regard,  he  cannot  recover  for  injuries  thereby  received.2 

(n)  Voluntary  and  Needless  Assumption  of  Position  of  Peril.  —  Where  a 
servant  voluntarily  and  needlessly  assumes  a  position  of  peril  and  is  injured, 
he  cannot  recover  therefor,  although  at  the  time  of  the  injury  the  master  was 
negligent  in  the  discharge  of  the  duties  which  he  owed  to  the  servant.3 


Minnesota.  —  Heffinger  v.  Minneapolis,  etc., 
R.  Co.,  43  Minn.  503;  Guthrie  v.  Great  North- 
ern R.  Co.,  76  Minn.  277. 

Missouri.  —  Lenix  v.  Missouri  Pac.  R.  Co., 
76  Mo.  86. 

New  York.  —  Haley  v.  New  York  Cent.,  etc., 
R.  Co.,  7  Hun  (N.  Y.)  84. 

Texas. — Houston,  etc.,  R.  Co.  v.  Strycharski, 
6  Tex.  Civ.  App.  555. 

See  also  the  cases  in  the  subdivision  imme- 
diately preceding. 

A  servant  working  on  the  track  at  a  crossing 
may  assume  that  any  engineer  approaching 
will  bring  his  train  to  a  full  stop  before  pass- 
ing over  the  crossing,  as  required  by  the  law 
of  the  state,  and  when  the  servant  looked  for 
approaching  trains  before  commencing  his 
work,  and  saw  that  the  track  was  clear,  the 
fact  that  he  worked  for  five  minutes  without 
again  looking  does  not,  as  a  matter  of  law, 
charge  him  with  contributory  negligence. 
Shoner  v.  Pennsylvania  Co.,  130  Ind.  170. 

1.  Servant  Crossing  Track.  —  Lord  v.  Pueblo 
Smelting,  etc.,  Co.,  12  Colo.  390;  Elliot  v.  Chi- 
cago, etc.,-  R.  Co.,  5  Dak.  523;  Loring  v.  Kan- 
sas City,  etc.,  R.  Co.,  128  Mo.  349;  Dieboldt 
v.  U.  S.  Baking  Co.,  72  Hun  (N.  Y.)  403;  Mc- 
Cadden  v.  Abbot,  92  Wis.  551.  See  also  Hol- 
land v.  Chicago,  etc.,  R.  Co.,  18  Fed.  Rep.  243. 

2.  Unguarded  Holes  —  Care  Required  of  Serv- 
ant. —  The  Louisiana,  (C.  C.  A.)  74  Fed.  Rep. 
748;  Kolb  v.  Sandwich  Enterprise  Co.,  36  III. 
App.  419;  Meister  v.  Alber,  85  Md.  72;  Taylor 
v.  Carew  Mfg.  Co.,  143  Mass.  470;  Young  v. 
Miller,  167  Mass.  224;  Nelson  v.  Swift,  55  Neb. 
598;  Smith  v.  Van  Schiver,  58  N.  J.  L.  190; 
Maxwell  v.  Thomas,  31  N.  Y.  App.  Div.  546; 
Dieboldt  v.  U.  S.  Baking  Co.,  72  Hun  (N.  Y.) 
403;  Kossmann  v.  Stutz,  (Brooklyn  City  Ct. 
Gen.  T.)  5  N.  Y.  Supp.  764;  Powell  v.  Ashland 
Iron,  etc.,  Co.,  98  Wis.  35. 

3.  Voluntarily  Assuming  Place  of  Peril  —  Eng- 
land.—  Smith  v.  Lancashire,  etc.,  R.  Co., 
(1899)  1  Q.  B.  141. 

United  States.  —  Martin  v.  Baltimore,  etc., 
R.  Co.,  41  Fed.  Rep.  125;  Chicago,  etc.,  R. 
Co.  v.  Davis,  53  Fed.  Rep.  61,  10  U.  S.  App. 
422;  The  Samuel  S.  Thorpe,  99  Fed.  Rep.  108; 
Slavens  v.  Northern  Pac.  R.  Co.,  (C.  C.  A.)  97 
Fed.  Rep.  255. 

Alabama.  —  Central  of  Georgia  R.  Co.  v. 
Lamb,  (Ala.  1899)  26  So.  Rep.  969. 
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Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Marker, 
41  Atk.  542. 

Georgia.  —  Quirouet  v.  Alabama  G.  S.  R. 
Co.,  in  Ga.  315;  Allen  v.  Hixson,  111  Ga.  460. 

Illinois.  —  East  St.  Louis  Packing,  etc.,  Co. 
v.  McElroy,  29  111.  App.  504;  Chicago,  etc.,  R. 
Co.  v.  Fitzsimmons,  40  111.  App.  360. 

Iowa. —  Beck  v.  Firmenich  Mfg.  Co.,  82 
Iowa  286;  Brown  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa  161;  Gorman  v.  Des  Moines  Brick  Mfg. 
Co.,  99  Iowa  257;  Doggett  v.  Illinois  Cent.  R. 
Co.,  34  Iowa  284,  5  Am.  R.  Rep.  389;  Brown 
v.  Chicago,  etc.,  R.  Co.,  69  Iowa  161;  O'Neill 
v.  Keokuk,  etc.,  R.  Co.,  45  Iowa  546;  Marten- 
sen  v.  Chicago,  etc.,  R.  Co.,  60  Iowa  705,  11 
Am.  &  Eng.  R.  Cas.  233;  Meloy  z*.  Chicago, 
etc.,  R.  Co.,  (Iowa  1888)  37  N.  W.  Rep.  335,  33 
Am.  &  Eng.  R.  Cas.  358;  Fisk  ;/.  Chicago,  etc., 
R.  Co.,  in  Iowa  392. 

/Kansas.  — Atchison,  etc.,  R.  Co.  v.  Tindall, 
57  Kan.  719;  Kansas  City,  etc.,  R.  Co.  v.  Mur- 
ray, 55  Kan.  336;  Carrier  v.  Union  Pac.  R. 
Co.,  61  Kan.  447. 

Kentucky.  —  Louisville,    etc.,    R.  Co. 
Walker,  (Ky.  1897)  40  S.  W.  Rep.  461;  South- 
ern R.  Co.  v.  Duvall,  (Ky.  1899)  50  S.  W.  Rep. 
535;  Wilson  v.  Louisville,  etc.,  R.  Co.,  (Ky. 
1892)  18  S.  W.  Rep.  638. 

Louisiana. — Jenkins"  v.  Maginnis  Cotton 
Mills,  51  La.  Ann.  1011. 

Maine.  —  Demers  v.  Deering,  93  Me.  272. 

Massachusetts.  —  Kilroy  v.  Foss,  161  Mass. 
138;  Powers  v.  Boston,  etc.,  R.  Co.,  175  Mass. 
466. 

Michigan.  —  Hammond  v.  Chicago,  etc.,  R. 
Co.,  83  Mich.  334;  Novock  r,.  Michigan  Cent. 
R.  Co.,  63  Mich.  121;  Leppala  v.  Cleveland 
Iron  Min.  Co.,  122  Mich.  633;  Phelps  v.  Chi- 
cago, etc.,  R.  Co.,  122  Mich.  171. 

Minnesota.  —  Wagen  v.  Minneapolis,  etc.,  R. 
Co.,  80  Minn.  92. 

Mississippi.  —  Dowell  v.  Vicksburgh,  etc.,  R. 
Co.,  61  Miss.  519;  Vicksburg  Mfg.  Co.  v. 
Vaughn,  (Miss.  1900)  27  So.  Rep.  599. 

Missowi.  —  Cox  v.  Syenite  Granite  Co. ,  39 
Mo.  App.  424;  Loeffler  v.  Missouri  Pac.  R.  Co., 
96  Mo.  267. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Bar- 
nard, 32  Neb.  3026. 

New   Hampshire.  —  McGill  v.  Maine,  etc., 
Gianite  Co.,  (N.  H.  1900)46  Atl.  Rep.  684. 
New  Jersey. — Saunders  v.  Eastern  Hydraulic 
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(12)  Choosing  More  Dangerous  Course  of  Action.  —  Where  two  ways  of  dis- 
charging the  service  are  apparent  to  the  employee,  one  dangerous  and  the 
other  safe  or  reasonably  so,  the  employee  must  select  the  latter,  whether  or 
not  it  is  the  less  convenient  to  him;  and  if  he  chooses  the  former,  and  the 
danger  is  such  that  a  reasonably  prudent  man  would  not  incur  the  risk  under 
the  same  circumstances,  he  is  guilty  of  such  negligence  as  will  bar  a  recovery, 
although  the  master  may  also  have  been  negligent.1  Nevertheless,  the  serv- 
ant cannot  be  said  to  have  been  negligent  if  he  in  good  faith  adopts  that 
course  which  was  more  hazardous  than  another,  provided  the  one  pursued  be 
one  which  a  reasonable  and  prudent  man  would  adopt  under  like  circum- 
stances.2 And  as  between  two  apparently  safe  positions  or  methods  of  per- 
forming service,  failure  of  the  servant  to  choose  the  one  which  proved  to  be 
safe  in  fact  cannot  be  ascribed  to  him  as  negligence.3 


Pressed  Brick  Co.,  63  N.  J.  L.  554;  Dillen- 
berger  v.  Weingartner,  64  N.  J.  L.  292. 

New  York.  —  Sammon  v.  New  York,  etc.,  R. 
Co.,  38  N.  Y.  Super.  Ct.  414;  Reiser  v.  New 
York,  etc.,  R.  Co.,  24  N.  Y.  App.  Div.  23; 
Powers  v.  New  York,  etc.,  R.  Co.,  98  N.  Y. 
274,  21  Am.  &  Eng.  R.  Cas.  609;  Olsen  v. 
Starin,  43  N.  Y.  App.  Div.  422. 

Ohio.  — Hocking  Coal,  etc.,  Transfer  Co.  v. 
Voght,  7  Ohio  Cir.  Dec.  494;  Lake  Shore,  etc., 
R.  Co.  v.  Eagan,  18  Ohio  Cir.  Ct.  886,  4  Ohio 
Cir.  Dec.  20. 

Pennsylvania.  —  Handley  v.  Railroad  Co.,  5 
L.  T.  Rep.  N.  S.  (Pa.)  71;  Lehigh  Valley  R. 
Co.  v.  Greiner,  113  Pa.  St.  600,  28  Am.  &  Eng. 
R.  Cas.  397;  Mavean  v.  New  York,  etc.,  R.  Co., 
167  Pa.  St.  221. 

Tennessee.  — East  Tennessee,  etc.,  R.  Co.  v. 
Toppins,  10  Lea  (Tenn.)  58,  11  Am.  &  Eng.  R. 
Cas.  222. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Hernandez, 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  197;  Gulf, 
etc.,  R.  Co.  v.  Delaney,  22  Tex.  Civ.  App.  427. 

Utah.  —  Fowler  v.  Pleasant  Valley  Coal  Co., 
16  Utah  348. 

Virginia.  —  Moore  v.  Norfolk,  etc.,  R.  Co., 
87  Va.  489;  Baltimore,  elc,  R.  Co.  v.  Whit- 
tington,  30  Gratt.  (Va.)  805;  Harris  v.  Chesa- 
peake, etc.,  R.  Co.,  (Va.  1895)  23  S.  E.  Rep.  219. 

Wisconsin. — Gossens  v.  Mattoon  Mfg.  Co., 
104  Wis.  406;  Hulien  v.  Chicago,  etc.,  R.  Co., 
107  Wis.  122. 

Inexperienced  or  Youthful  Employee.  —  Where 
an  inexperienced  employee  in  the  performance 
of  his  work  went  unnecessarily  into  a  place  of 
danger  and  was  injured,  this  does  not  raise  a 
legal  presumption  of  contributory  negligence, 
where  it  appears  that  he  had  not  been  in- 
structed as  to  the  proper  manner  of  doing  the 
work,  nor  warned  of  the  danger.  Nyback  v. 
Champagne  Lumber  Co.,  (C.  C.  A.)  90  Fed. 
Rep.  774. 

1.  Duty  of  Servant  to  Choose  Less  Dangerous 

Way  —  United  Slates.  —  Erskine  v.  Chino  Val- 
ley Beet-Sugar  Co.,  71  Fed.  Rep.  270. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  George, 
94  Ala.  199;  Louisville,  etc.,  R.  Co.  v.  Orr,  91 
Ala.  548;  Memphis,  etc.,  R.  Co.  v.  Graham,  94 
Ala.  545,  53  Am.  &  Eng.  R.  Cas.  396;  Burgin 
v.  Louisville,  etc.,  R.  Co.,  97  Ala.  274;  South- 
ern R.  Co.  v.  Arnold,  114  Ala.  183;  George  v. 
Mobile,  etc.,  R.  Co.,  109  Ala.  245. 

Colorado.  —  Acme  Coal  Min.  Co.  v.  Mclver, 
5  Colo.  App.  267. 

Georgia.  —  Georgia,  etc,  R.  Co,  v.  Hallman, 


97  Ga.  317;  Quirouet  v.  Alabama  G.  S.  R.  Co., 
in  Ga.  315. 

Illinois.  —  Pittsburgh,  etc.,  R.  Co.  v.  Goss, 
13  111.  App.  619;  Foster  v.  Chicago,  etc.,  R. 
Co.,  84  111.  164;  Penwell  v.  Harvey,  78  111. 
App.  278;  St.  Louis  Bolt,  etc.,  Co.  v.  Brennan, 
20  111.  App.  555;  Chicago,  etc.,  R.  Co.  v.  Olson, 

12  111.  App.  245;  Chicago,  etc.,  R.  Co.  v.  Sim- 
mons, 11  111.  App.  147. 

Indiana.  —  Pennsylvania  Co.  v.  O'Shaugh- 
nessy,  122  Ind.  588,  41  Am.  &  Eng.  R.  Cas. 
479;  Hawkins  v.  Johnson,  105  Ind.  29,  55  Am. 
Rep.  169. 

Iowa.  —  Gibbons  v.  Chicago,  etc.,  R.  Co.,  66 
Iowa  231;  Ferguson  v.  Chicago,  etc.,  R.  Co., 
100  Iowa  733;  Pieart  v.  Chicago,  etc.,  R.  Co., 
82  Iowa  148. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Estes,  37 
Kan.  715;  Carrier  v.  Union  Pac.  R.  Co.,  61 
Kan.  447. 

Louisiana.  —  Jenkins  v.  Maginnis  Cotton 
Mills,  51  La.  Ann.  1011;  Dandie  v.  Southern 
Pac.  R.  Co.,  42  La.  Ann.  686. 

Maine.  —  Judkins  v.  Maine  Cent.  R.  Co.,  80 
Me.  417. 

Massachusetts.  —  Dyer  v.  Fitchburg  R.  Co., 
170  Mass.  148. 

Minnesota.  —  Holtz  v.  Great  Northern  R.  Co., 
69  Minn.  524. 

Missouri.  —  Sparks  v.  Kansas  City,  etc.,  R. 
Co.,  31  Mo.  App.  in;  Towner  v.  Missouri 
Pac.  R.  Co.,  52  Mo.  App.  648. 

New  York.  —  Sullivan  v.  Third  Ave.  R.  Co., 
19  N.  Y.  App.  Div.  195;  Ekendahl  v.  Hayes, 
10  N.  Y.  App.  Div.  487. 

Pennsylvania.  —  Zurn  v.  Tetlow,  134  Pa.  St. 
213;  Mulherrin  v.  Delaware,  etc.,  R.  Co.,  81 
Pa.  St.  366,  15  Am.  R.  Rep.  456;  Haven  v. 
Pittsburgh,  etc.,  Bridge  Co.,  151  Pa.  St.  620; 
Stoll  v.  Hoopes,  22  W.  N.  C.  (Pa.)  159;  New 
York,  etc.,  R.  Co.  v.  Lyons,  119  Pa.  St.  324,  21 
W.  N.  C.  (Pa.)  277;  Betz  v.  Winter,  195  Pa. 
Si.  346;  Sheetram  v.  Trexler  Stave,  etc.,  Co., 

13  Pa.  Super.  Ct.  219. 
Wisconsin.  —  Rysdorp  v.  George  Pankratz 

Lumber  Co.,  95  Wis  622;  Welsh  v.  Argyle,  89 
Wis.  649. 

2.  Florida  Cent.,  etc.,  R.  Co.  v.  Mooney,  40 
Fla.  17. 

3.  McElligott  v.  Randolph,  61  Conn.  157,  29 
Am.  St.  Rep  181. 

Failure  to  Warn  Youthful  or  Inexperienced  Serv- 
ant. —  Where  a  master  directs  a  youthful  and 
inexperienced  servant  to  repair  a  machine, 
which  he  does  in  the  manner  in  which  he  had 
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(13)  Acting  in  Obedience  to  Orders  —  (a)  Where  Danger  Not  Obvious.  —  A  serv- 
ant is,  as  a  general  rule,  excusable  for  obeying  orders  in  and  about  his  master's 
business  when  such  orders  are  given  by  the  master,  or  by  one  in  authority 
over  the  servant,  as  a  representative  of  the  master,  unless  the  danger  to  be 
incurred  by  such  obedience  is  so  plain  and  manifest  that  no  prudent  person 
would  attempt  obedience  even  under  orders  from  one  having  authority  over 
him.1  Even  though  there  be  apparent  danger  in  obeying  the  master's  order, 
yet  such  knowledge  on  the  part  of  the  servant  will  not  defeat  a  recovery,  if 
the  danger  is  not  such  as  to  threaten  immediate  injury,  or  if  the  servant 
might  reasonably  have  supposed  that  he  could  safely  work  about  certain 


previously  been  told  to  fix  it,  and  he  is  not 
warned  that  such  method  is  dangerous  and 
improper,  he  is  not  guilty  of  contributory  neg- 
ligence. Greenville  Oil,  etc.,  Co.  v.  Harkey, 
20  Tex.  Civ.  App.  225. 

1.  Acting  in  Obedience  of  Orders  —  United 
States. — Cleveland,  etc.,  R.  Co.  v.  Brown,  56 
Fed.  Rep.  804,  18  U.  S.  App.  10;  Miller  v. 
Union  Pac.  R.  Co  ,  4  McCrary  (U.  S.)  115,  12 
Fed.  Rep.  600;  Thompson  v.  Chicago,  etc.,  R. 
Co.,  4  McCrary  (U.  S.)  629,  14  Fed,  Rep. 
564. 

California.  —  McKune  v.  California  South- 
ern R.  Co.,  66  Cal.  302,  17  Am.  &  Eng.  R.  Cas. 

589.  .  , 

Colorado.  —  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  225. 

Florida.  —  Camp  v.  Hall,  39  Fla.  535. 

Georgia.  —  Central  R.  Co.  v.  De  Bray,  71  Ga. 
406. 

Illinois.  — George  Lehman,  etc.,  Co.  v  Sig- 
geman,  35  111.  App.  161;  Chicago,  etc.,  R.  Co. 
v.  McLallen.  84  111.  109;  Illinois  Steel  Co.  v. 
Schvmano wski,  59  111.  App.  32;  Norris  v. 
Illinois  Cent.  R  Co  ,  88  111.  App.  614. 

Indiana.  —  Rogers  v.  Overton,  87  Ind.  410; 
Clark  Coanty  Cement  Co.  v.  Wright,  16  Ind. 
App.  630;  Indiana  Car  Co.  v.  Parker,  100  Ind. 
i8t;  Pennsylvania  Co.  v.  O'Shaughnessy,  122 
Ind.  588:  41  Am.  &  Eng.  R.  Cas.  479;  Brown 
v.  Ohio,  etc.,  R.  Co.,  138  Ind.  648;  Ervin  v. 
Evans,  24  Ind.  App.  335;  Morewood  Co.  v. 
Smith,  25  Ind.  App.  264. 

Iowa.  —  Newbury  v.  Getchel,  etc.,  Lumber, 
etc.,  Co.,  iooIowa4ir;  Hosier.  Chicago,  etc., 
R.  Co.,  75  Iowa  683,  9  Am.  St.  Rep.  518;  Light 
v.  Chicago,  etc.,  R.  Co.,  93  Iowa  83;  Rayburn 
v.  Central  Iowa  R.  Co.,  74  Iowa  637. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Vincent, 
56  Kan.  344. 

Kentucky.  —  Louisville  Southern  R.  Co.  v. 
Tucker,  (Ky.  1899)  49  S.  W.  Rep.  314. 

Massachusetts.  —  Crowley  v.  Cutting,  165 
Mass.  436;  Haley  v.  Case,  142  Mass.  316. 

Michigan.  —  Chicago,  etc.,  R.  Co.  v.  Bay- 
field, 37  Mich.  204;  Schlacker  v.  Ashland  Iron 
Min.  Co.,  89  Mich.  253. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862;  Dsvis  v.  Louisville,  etc.,  R.  Co., 
69  Miss.  136. 

Missouri.  —  Halliburton  v.  Wabash  R.  Co., 
58  Mo.  App.  27;  Stephens  v.  Hannibal,  etc., 
R.  Co.,  96  Mo.  207,  9  Am  St.  Rep.  336;  Hig- 
gins  v.  Missouri  Pac.  R.  Co.,  43  Mo.  App.  547; 
Crane  v.  Missouri  Pac.  R.  Co.,  87  Mo.  588; 
Huhn  v.  Missouri  Pac.  R.  Co.,  92  Mo.  440; 
Shoitel  v.  St.  Joseph,  104  Mo.  114,  24  Am.  St.' 
Rep.  317;  Fogus  v.  Chicago,  etc.,  R.  Co.,  50 
Mo.  App.  250;  Ballard  v.  Chicago,   etc.,  R. 


Co.,  51  Mo.  App.  453;  Herriman  v.  Chicago, 
etc.,  R.  Co.,  27  Mo.  App.  435. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Mc- 
Carty,  49  Neb.  475. 

New  York.  —  Lofrano  'u.  New  York,  etc., 
Water  Co.,  55  Hun  (N.  Y.)  452;  Stuber  v.  Mc- 
Entee,  (Ct.  App.)  31  Abb.  N.  Cas.  (N.  Y.)  246; 
Smith  v.  Buffalo,  etc.,  R.  Co.,  72  Hun  (N.  Y.) 
545;  Rettig  v.  Fifth  Ave.  Transp.  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)6  Misc.  (N.  Y.)  328. 

North  Carolina.  —  Shadd  v.  Georgia,  etc.,  R. 
Co.,  116  N.  Car.  968;  Patton  v.  Western  North 
Carolina  R.  Co.,  96  N.  Car.  455,  31  Am.  & 
Eng.  R.  Cas.  298. 

Ohio. —  Brovn  v.  Toledo,  etc.,  R.  Co.,  10 
Ohio  Cir.  Dec.  278. 

Pennsylvania.  —  Patterson  v.  Pittsburg,  etc., 
R.  Co.,  76  Pa.  St.  389,  18  Am.  Rep.  412;  Lee 
v.  Woolsey,  109  Pa.  St.  124;  Kehlerz/.  Schwenk, 
151  Pa.  St.  519,  31  Am.  St.  Rep.  777;  Tagg  v. 
McGeorge,  155  Pa.  St.  368,  32  W.  N.  C.  (Pa.)3i7. 

Tennessee.  —  Chattanooga  Electric  R.  Co.  v. 
Lawson,  101  Tenn.  406. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Winton,  7  Tex. 
Civ.  App.  57;  Howard  Oil  Co.  v.  Farmer,  56 
Tex.  301;  Gulf,  etc.,  R.  Co.  v.  Duvall,  12  Tex. 
Civ.  App.  348;  De  Walt  v.  Houston,  etc.,  R. 
Co.,  22  Tex.  Civ.  App.  403;  Houston,  etc.,  R. 
Co.  v.  Higgins,  22  Tex.  Civ.  App.  430. 

Utah.  —  Pool  v.  Southern  Pac.  Co.,  20  Utah 
210. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Ward, 
90  Va.  687,  44  Am.  Si.  Rep.  945. 

Wise  'onsin. — Thompson  v.  Herman n,  47  Wis. 
602,  32  Am.  Rep.  784;  Stackman  v.  Chicago, 
etc.,  R.  Co.,  80  Wis.  428. 

See  also  the  til le  Contributory  Negligence, 
vol.  7,  p.  422. 

Applications  of  Rule  —  Getting  off  Cars  in" Mo- 
tion. ^ —  The  rule  stated  in  the  text  has  been 
applied  in  the  case  of  a  servant  who,  acting 
under  orders,  jumps  from  a  moving  train. 
Brown  v.  Ohio,  etc.,  R.  Co.,  138  Ind.  648; 
Ballard  v.  Chicago,  etc.,  R.  Co.,  51  Mo.  App.' 
453;  Paiton  v.  Western  North  Carolina  R.  Co., 
96  N.  Car.  455,  31  Am.  &  Eng.  R.  Cas.  298. 
Compare  McArthur  Bros.  Co.  v.  Tioutt,  88  111. 
App.  638. 

Getting  on  Moving  Train.  —  Rayburn  v.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  637;  Chatlanooga 
Electric  R.  Co.  v.  Lawson,  roi  Tenn.  406. 

Standing  on  Pilot  of  Engine  to  Make  a  Plai- 
ning Switch.  —  Louisville  Southern  R.  Co.  v. 
Tucker,  (Ky  1899)  49  S.  W.  Rep.  314. 

Coupling  locomotive  of  Dangerous  Character. 
—  Crane  v.  Missouri  Pac.  R.  Co.,  87  Mo.  588. 

Coupling  Engine  with  Usual  Appliances  for 
Preventing  Accidents.  —  Smith  v.  Buffalo,  etc., 
R.  Co.,  72  Hun  (N.  Y.)  545. 
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defective  machinery  by  the  use  of  care  and  caution,  and  if  it  is  shown  that  he 
did  use  all  the  care  incident  to  the  situation  in  which  he  was  placed.1 
Especially  is  this  true  where  a  servant  knowing,  or  having  reason  to  suspect, 
that  the  work  is  dangerous,  complains  thereof,  and  is  assured  that  the  work 
is  safe.3  The  mere  fact  that  the  servant  is  acting  under  specific  or  direct 
orders  when  injured  .does  not  relieve  him  of  the  necessity  of  exercising 
ordinary  care.3 

(b)  Where  Danger  Is  Obvious.  —  If  the  servant  obeys  the  master's  order  to  go 
into  a  place  that  is  so  obviously  dangerous  that  a  prudent  person,  if  acting  in 
his  capacity,  would  not  obey  the  order,  he  will  be  guilty  of  contributory  neg- 
ligence which  will  defeat  a  recovery  for  the  injury  resulting  therefrom.4  The 
servant  is  under  obligation  to  obey,  but  he  is  not  justified  in  obedience  to 
orders  to  enter  a  place  of  well-known  danger  to  attempt  to  work  with  risk  to 
life  and  limb.5 

(14)  Acting  in  Disobedience  to  Orders.  — ■  If  the  servant's  injury  is  the  direct 
result  of  his  own  disobedience,  he  is  guilt}'  of  contributory  negligence,  and  is 
not  entitled  to  recover  therefor.6    If,  however,  the  servant  would  have  been 


1.  Apparent  Danger.  —  Illinois  Steel  Co.  v. 
Schy  manowski,  162  111.  447;  Huhnt/.  Missouri 
Pac.  R.  Co.,  92  Mo.  440;  Halliburton  v. 
Wabash  R.  Co.,  58  Mo.  App.  35;  Schroeder  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  322;  Chicago, 
etc.,  R.  Co.  v.  McCarty,  49  Neb.  475. 

Disobedience  Not  Justified  by  Knowledge  of  Dan- 
ger.—  The  mere  fact  that  the  employee  is  di- 
rected by  his  superior  in  charge  to  perform  an 
act  at  a  time  and  under  circumstances  such 
that  a  person  would  reasonably  apprehend 
danger  therefrom,  would  not  justify  his  diso- 
bedience of  such  orders.  To  assume  a  position 
of  danger  is  not  necessarily  negligence,  but  is 
often  a  clear  duty,  on  the  part  of  the  employee. 
Frandsen  v.  Chicago,  etc.,  R.  Co.,  36  Iowa 
372. 

2.  Assurance  of  Safety  when  Complaint  Made.  — 

McKee  v.  Tourtellotte,  167  Mass.  6g;  Rowland 
v.  Missouri  Pac.  R.  Co.,  20  Mo.  App.  463;  Mc- 
Gowan  v.  St.  Louis,  elc  ,  R.  Co.,  61  Mo.  528; 
Muirhead  v.  Hannibal,  etc.,  R.  Co.,  ig  Mo. 
App.  634. 

Implied  Assurance  of  the  Master.  —  Where  a 

laborer,  apprehensive  of  danger  from  his  work, 
hesitates  to  go  on  with  it,  and  receives  a  posi- 
tive order  from  his  master  so  to  do,  he  may 
properly  regard  such  order  as  an  implied  assur- 
ance that  there  is  no  danger.  Keegan  v. 
Kavanaugh,  62  Mo.  230. 

3.  Necessity  for  Exercising  Ordinary  Care.  — 
Western,  etc.,  R.  Co.  v.  Adams,  55  Ga.  279; 
Pennsylvania  Co.  v.  O'Shaughnessy,  122  Ind. 
588;  Smith  v.  St.  Paul,  etc.,  R.  Co.,  51  Minn. 
86;  Griffin  v.  Glen  Mfg.  Co.,  67  N.  II.  287; 
Cornwall  v.  Charlolte,  etc.,  R.  Co.,  97  N.  Car. 
11;  Haffner  v.  Chesapeake,  etc.,  R.  Co.,  96  Va. 
528;  Cooney  v.  Great  Northern  R.  Co.,  9  Wash. 
292. 

4.  Obvious  Danger  —  Effect  of  Orders.  —  Davis 
v.  Western  R.  Co.,  107  Ala.  626;  Last  Chance 
Min.,  etc.,  Co.  v.  Ames,  23  Colo.  167;  Gallo- 
way v.  Western,  etc.,  R.  Co.,  57  Ga.  512; 
Peirce  v.  Oliver,  18  Ind.  App.  87;  Shortel  v.  St. 
Joseph,  104  Mo.  114,  24  Am.  St.  Rep.  317;  Hal- 
liburton v.  Wabash  R.  Co.,  58  Mo.  App.  27. 
See  also  the  litle  Contributory  Negligence, 
vol.  7,  p.  422. 

Obeying  Unauthorized  Orders.  —  Where  a  serv- 
ant i?  injured  in  consequence  of  orders  from 


another  than  the  master,  believing  that  he  had 
been  told  to  obey  such  orders,  there  is  no 
liability  on  the  pait  of  the  master  for  such  in- 
juries if  the  servant's  belief  was  not  founded 
on  fact.  Newbury  v.  Getchel,  etc.,  Lumber, 
etc.,  Co.,  100  Iowa  441. 

Obeying  Orders  Given  at  a  Remote  Time.  —  A 
general  direction  by  a  conductor  to  a  brake- 
man  to  go  between  cars  to  make  couplings 
when  it  cannot  be  done  otherwise  is  no  justifi- 
cation for  the  servant's  doing  so  some  months 
later  when  under  the  control  of  a  different 
conductor.  Mason  v.  Richmond,  etc.,  R.  Co., 
114  N.  Car.  718. 

What  Amounts  to  an  Order.  —  A  call  "all 
aboard  "  when  cars  are  about  leaving  is  no 
more  than  notice  of  that  fact,  and  justifies  no 
one  in  boarding  or  leaving  cars  in  motion. 
Novock  v.  Michigan  Cent.  R.  Co.,  63  Mich. 
121. 

5.  Halliburton  v.  Wabash  R.  Co.,  58  Mo. 

App.  27. 

6.  Injury  Resulting  from  Disobedience  of  Orders 

—  United  States.  —  The  Robert  C.  McQuillen, 
91  Fed.  Rep.  685;  Robertson  v.  Cornelson,  34 
Fed.  Rep.  716. 

Alabama. — Louisville,  etc.,  R.  Co.  v.  Woods, 
105  Ala.  561;  Anniston  Pipe  Works  v.  Dickey, 
93  Ala.  418. 

Georgia.  —  Prather  v.  Richmond,  etc.,  R.  Co., 
80  Ga.  429. 

Illinois.  —  Simmons  v.  Chicago,  etc.,  R.  Co., 
no  111.  340,  18  Am.  &  Eng.  R.  Cas.  50;  Knicker- 
bocker Ice  Co.  v.  De  Haas,  37  111.  App.  195; 
Illinois  Cent.  R.  Co.  v.  Zerwick,  88  111.  App. 

651. 

Kansas. — Missouri,  etc.,  R.  Co.  v.  Fowler, 
61  Kan.  320. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hilt- 
ner,  (Ky.  1900)  60  S.  W.  Rep.  2. 

Michigan.  —  Gardner  v.  Michigan  Cent.  R. 
Co.,  58  Mich.  584,  24  Am.  &  Eng.  R.  Cas.  435; 
Fluhrer  Lake  Shore,  etc.,  R.  Co.,  121 
Mich.  212. 

Minnesota.  —  McCarthy  v.  Lehigh  Valley 
Transp.  Co.,  48  Minn.  533. 

New  York.  —  Bruen  v.  Uhlmann,  30  N.  Y. 
App.  Div.  453,  44  N.  Y.  App.  Div.  620;  Froun- 
felker  v.  Delaware,  etc.,  R.  Co.,  48  N.  Y.  App. 
Div.  206. 
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injured  even  though  he  had  obeyed  the  orders,  such  disobedience  will  not  bar 
a  recovery.1  If  compliance  with  a  general  rule  is  rendered  impossible  by 
other  and  inconsistent  orders  given  to  the  servant  by  the  master  or  a  proper 
superior,  negligence  cannot  be  imputed  to  the  servant  for  not  following  the 
general  rule.2 

(15)  Injuries  Sustained  While  Acting  in  Violation  of  Law.  — The  fact  that 
the  servant  at  the  time  of  the  injury  is  acting  in  violation  of  law  does  not,  per 
se,  constitute  contributory  negligence.  Such  circumstances  will  not  prevent 
a  recovery  unless  the  act  was  the  proximate  cause  of  the  injury  complained  of.3 

(16)  Working  Outside  Scope  of  Employment  — (a)  In  General.  —  If  a  servant 
voluntarily  performs  work  outside  the  scope  of  his  employment,  without  or 
against  the  commands  of  the  master,  and  sustains  injuries  while  so  doing,  he 
cannot  recover  therefor.'1  This  is  true  although  the  servant  is  acting  under 
the  orders  of  another  servant,  unless  the  latter  occupies  the  place  of  vice- 
principal.5 

(b)  In  Emergencies. — As  already  stated  in  another  section,  it  is  the  general 
rule  that  the  servant  has  no  claim  on  the  master  for  damages  for  an  injury 
received  by  voluntarily  assuming  to  do  something  which  the  master  did  not 
employ  him  to  do;  yet,  in  the  case  of  emergencies,  he  may  of  his  own  volition 
step  outside  the  line  of  his  usual  duties,  and  if  this  departure  is  only  such  as 
the  necessities  of  the  case  fairly  and  reasonably  call  for,  keeping  in  view  the 
character  of  the  work  he  is  called  upon  to  do,  it  will  not  of  itself  defeat  a 
recovery  of  damages  in  case  he  is  injured.  Whether  he  is  guilty  of  negligence 
is  a  question  for  the  jury,  and  his  conduct  must  be  tried  in  the  light  of  all  the 
surrounding  circumstances.6 

Pac.  R.  Co.,  108  Mo.  439,  32  Am.  St.  Rep.  615; 
Voshefskey  v.  Hillside  Coal,  etc.,  Co.,  21  N.  Y. 
App.  Div.  168;  Missouri,  etc.,  R.  Co.  v.  Rob- 
erts, (Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  270. 

4.  Working  Outside  Scope  of  Employment  —  In- 
diana. —  Pittsburgh,  etc.,  R.  Co.  v.  Adams. 
105  Ind.  151. 

Maine. — Nelsons.  Sanford  Mills,  89  Me.  219. 
Massachusetts.  —  De  Souza  v.  Stafford  Mills, 
155  Mass.  476. 

Michigan.  —  Lindstrand  v.  Delta  Lumber 
Co.,  65  Mich.  254. 

Missouri.  —  Schaub  v.  Hannibal,  etc.,  R. 
Co.,  ro6  Mo.  74. 

New  York.  —  Lee  v.  Barrow  Steamship  Co., 
14  Daly  (Nf.  Y.)  230. 

Pennsylvania.  —  Gillen  v.  Rowley,  134  Pa. 
St.  209. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Skinner,  4 
Tex.  Civ.  App.  66r. 

Virginia.  —  Shugart  v.  Norfolk,  etc.,  R.  Co., 
(Va.  1895)  22  S.  E.  Rep.  484. 

Canada.  —  Finlay  v.  Miscampbell,  2oOnt.  29. 
See  also  supra,  this  section,  Assumption  of 
Risks  by  Servants —  Working  Outside  Scope  of 
Employment. 

But  see  Stevens  v.  Chamberlin,  (C.  C.  A.) 
100  Fed.  Rep.  378. 

5.  Texas,  etc.,  R.  Co.  v.  Skinner,  4  Tex.  Civ. 
A  pp.  661. 

When  Not  a  Volunteer  —  Orders  of  Master.  — 

Where  a  girl  fourteen  years  of  age  is  directed 
by  her  master,  on  one  occasion,  to  help  an- 
other servant  to  operate  a  mangle,  it  cannot 
be  said  that  she  is  a  volunteer  when  she  con- 
tinues so  to  operate  the  mangle  in  the"  absence 
of  the  other  servant.  Fitzhenry  v.  Lamson, 
19  N.  Y.  App.  Div.  54. 

6.  Acting  Outside  Scope  of  Duty  in  Emergencies. 
—  Barry  v.  Hannibal,  etc.,  R.  Co.,  98  Mo.  62, 
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North  Carolina. — Stvles  v.  Richmond,  etc., 
R.  Co.,  118  N.  Car.  10S4. 

Pennsylvania.  —  Barkdoll  v.  Pennsylvania 
R.  Co.,  (Pa.  18S8)  13  Atl.  Rep.  82;  Lonzer  v. 
Lehigh,  etc.,  R.  Co.,  196  Pa.  St.  610. 

Texas.  —  International,  etc.,  R.  Co.  v.  Hes- 
ter, 72  Tex.  40. 

Virginia.  —  Knight  v.  Cooper,  36  W.  Va.  232. 

1.  Smith  v.  Wm.  Powell  Co.,  23  Cine.  L.  Bui. 
436.  10  Ohio  Dec.  (Reprint)  799. 

Disobeying  Unauthorized  Orders.  —  It  is  no  de- 
fense to  a  suit  for  personal  injuries  sustained 
by  a  baggage  master  in  a  collision  that  he 
acted  in  disobedience  of  an  order  of  the  con- 
ductor, the  latter  having  no  authority  to  give 
an  order  appertaining  to  the  life  ot  the  former. 
Georgia  R.,  etc.,  Co.  v.  Rhodes,  56  Ga.  645. 

2.  Obedience  to  Orders  Inconsistent  with  Rules. 
—  Pennsylvania  Co.  v.  Roney,  89  Ind.  453,  46 
Am.  Rep.  173,  Hall  v.  Chicago,  etc.,  R.  Co., 
46  Minn.  439.  Compare  Keenan  v.  New  York, 
etc.,  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  2 
Misc.  (N.  Y.)  34. 

Limitation  of  Rule.  —  A  direction  to  a  locomo- 
tive engineer  to  run  his  train  to  a  certain  sta- 
tion within  a  given  time  does  not  release  him 
from  obeying  a  standing  rule  of  the  company 
which  he  must  observe  in  bringing  his  train  to 
a  station.  Illinois  Cent.  R.  Co.  v.  Neer,  26  111. 
App.  356,  31  111.  App.  126. 

3.  Injuries  Sustained  while  Acting  in  Violation 
of  Law.  —  See  the  title  Contributory  Negli- 
gence, vol.  7,  p.  401.  And  see  these  additional 
cases:  Louisville,  etc.,  R.  Co.  v.  Buck,  116 
Ind.  571;  Chicago,  etc.,  R.  Co.  v.  Graham,  3 
Ind.  App.  28,  50  Am.  St.  Rep.  256;  Day  v. 
Highland  St.  R.  Co.,  135  Mass.  113,  46  Am. 
Rep.  447;  McGrath  v.  Merwin,  112  Mass.  469, 
17  Am.  Rep.  119;  Dowell  v.  Vicksburtr,  etc., 
R.  Co.,  6i  Miss.  519;  Bluedorn  v.  Missouri 
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(17)  Acting  in  Emergencies  Caused  by  Masters  Negligence.  —  Where 
through  the  negligence  of  the  master  the  servant  is,  without  fault  on  his  part, 
suddenly  placed  in  a  position  of  extreme  peril,  requiring  his  immediate  action 
to  extricate  himself  therefrom,  and  rendering  him  incapable  of  deliberating  and 
determining  the  safest  course  to  pursue,  the  fact  that  he  adopts  the  more 
dangerous  course,  and  that  he  might  or  would  have  avoided  injury  by  pursu- 
ing another,  will  not  render  him  guilty  of  contributory  negligence  and  deprive 
him  of  his  remedy  against  the  master  for  injuries  sustained.1  Some  decisions 
place  this  limitation  on  the  rule  stated,  namely,  that  even  in  case  of  an  emer- 
gency caused  by  the  negligence  of  the  master,  the  conduct  of  the  servant  is  to 
be  measured  by  the  standard  of  the  care  and  prudence  that  an  ordinarily  prudent 
and  careful  man  would  exercise  under  the  circumstances.3  In  most  of  the 
decisions  heretofore  cited  in  this  section,  no  such  limitation  is  made,  and  in 
some  of  them  it  is  expressly  stated  that  the  master  cannot  shield  himself  from 
liability  by  showing  that  the  person  so  terrorized  did  not  act  as  a  reasonably 
prudent  person  would  have  acted  under  similar  circumstances.3  If  the  serv- 
ant's negligence  combines  with  that  of  the  master  in  putting  the  servant  in 
the  place  of  peril,  and  he  is  injured,  he  cannot  recover.4 

(18)  Assuming  Extra-hazardous  Risks  to  Save  Life  and  Property.  —  Con- 
tributory negligence  cannot  be  imputed  to  an  employee  who  while  acting 
within  the  scope  of  his  duties  remains  at  his  post  of  duty  and  exposes  his  own 


14  Am.  St.  Rep.  6ro.  See  also  Wynn  v.  Cen- 
tral Park,  etc.,  R.  Co.,  133  N.  Y.  577. 

1.  Effect  of  Adopting  More  Dangerous  Course  — 

California.  —  Colbert  v.  Rankin,  72  Cal.  197. 

Colorado.  —  Silver  Cord  Combination  Min. 
Co.  v.  McDonald,  14  Colo.  196. 

Georgia.  — Simmons  v.  East  Tennessee,  etc., 
R.  Co.,  92  Ga.  658;  Georgia  R.,  etc.,  Co.  v. 
Rhodes,  56  Ga.  645. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Becker,  76 
111.  31;  Peoria,  etc.,  R.  Co.  v.  Rice,  144  111.  227; 
Wesley  City  Coal  Co.  v.  Healer,  84  111.  126. 

Indiana. — Clarke  v.  Pennsylvania  Co.,  132 
Ind.  199. 

Iowa.  —  Knapp  v.  Sioux  City,  etc.,  R.  Co., 
71  Iowa  41;  Haas  v.  Chicago,  etc.,  R.  Co.,  90 
Iowa  259;  McLeod  v.  Chicago,  etc.,  R.  Co.,  104 
Iowa  139. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Rains, 
(Ky.  1893)  23  S.  W.  Rep.  505. 

Massachusetts.  —  Olsen  v.  Andrews,  168 
Mass.  261. 

Minnesota.  —  Mark  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  493;  Winczewski  v.  Winona,  etc., 
R.  Co.,  80  Minn.  245. 

New  York.  —  Buel  v.  New  York  Cent.,  etc., 
R.  Co.,  31  N.  Y.  314,  88  Am.  Dec.  271;  Gross 
v.  Pennsylvania,  etc.,  R.  Co.,  62  Hun  (N.  Y.) 
619,  16  N.  Y.  Supp.  616;  Wynn  v.  Central 
Park,  etc.,  R.  Co.,  133  N.  Y.  575. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v  Curtis,  9 
Ohio  Cir.  Dec.  112. 

Pennsylvania.  —  Neilson  v.  Hillside  Coil, 
etc.,  Co.,  16S  Pa.  St.  256,  47  Am.  St.  Rep.  886; 
Schall  v.  Cole,  107  Pa.  St.  1. 

Texas.  —  Louisiana  Extension  R.  Co.  v. 
Carstens,  19  Tex.  Civ.  App.  190;  Texas,  etc., 
R.  Co.  v.  Watkins,  88  Tex.  20;  Gulf,  etc.,  R. 
Co.  v.  Knott,  14  Tex.  Civ.  App.  158;  San  An- 
tonio, etc  ,  R.  Co.  v.  McDonald,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  72;  White  v.  Houston, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1898)  46  S.  W. 
Rep.  382;  International,  etc.,  R.  Co.  v.  Neff, 
87  Tex.  309. 

Virginia.  —  Richmond,    etc.,     R.     Co.  v. 


Brown,  89  Va.  749;  South  West  Imp.  Co.  v. 
Smith, '85  Va.  306,  17  Am.  St.  Rep.  59. 

West  Virginia.  —  Haneyz/.  Pittsburgh,  etc., 
R.  Co.,  38  W.  Va.  571. 

Wisconsin.  —  Baltzer  v.  Chicago,  etc.,  R. 
Co.,  83  Wis.  459;  Gumz  v.  Chicago,  etc.,  R. 
Co.,  52  Wis.  679. 

And  see  the  title  Contributory  Negligence, 
vol.  7,  p.  399. 

One  who  does  an  act  under  an  impulse  or 
upon  a  belief  created  by  a  sudden  danger,  at- 
tributable to  another's  negligence,  is  not  to  be 
regarded  as  guilty  of  contributory  fault,  even 
though  the  act  would  be  regarded  as  a  negli- 
gent one  if  performed  under  circumstances 
not  indicating  sudden  peril.  Clarke  v.  Penn- 
sylvania Co.,  132  Ind.  199. 

Contributing  to  Injury  Without  Fault.  —  The 
fact  that  one  contributes  to  a  personal  injury 
which  he  has  received,  if  he  was  not  in  fault 
in  so  doing,  does  not  affect  his  right  to  recover 
damages  therefor.  South  Covington,  etc.,  St. 
R.  Co.  v.  Wa.e,.S4  Ky.  267. 

Imminent  Danger  —  Accurate  Judgment  Not  Re- 
quired.—  When  danger  is  imminent  thela*- 
does  not  demand  that  accuracy  of  judgment 
required  in  other  circumstances.  Roll  v. 
Northern  Cent.  R.  Co.,  15  H un  (N.  Y.)  496, 
affirmed  80  N.  Y.  647;  South  West  Imp.  Co.  v. 
Smith,  85  Va.  306.  17  Am.  St.  Rep.  59. 

Emergency  Created  by  Servant  —  Master  Not 
Liable.  —  Quirouet  zi.  Alabama  G.  S.  R.  Co., 
in  Ga.  315. 

2.  Limitation  of  Doctrine.  —  Bessemer  Land, 
etc.,  Co.  v.  Campbell,  121  Ala.  50;  Holland  v. 
Tennessee  Coal,  etc.,  Co.,  91  Ala.  444;  Rich- 
mond, etc  ,  R.  Co.  v.  Farmer,  97  Ala.  141. 
See  also  Haney  v.  Pittsburgh,  etc.,  R.  Co.,  38 
W.  Va.  571,  in  which  this  limitation  seems  to 
be  recognized. 

3.  Texas,  etc.,  R.  Co.  Watkins.  SS  Tex. 
20;  Louisiana  Extension  R.  Co.  v.  Carstens, 
19  Tex.  Civ.  App.  190;  International,  etc.,  R. 
Co.  v.  Neff,  87  Tex.  309. 

4.  See  Baltzer  v.  Chicago,  etc.,  R.  Co.,  83 
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life  in  order  to  protect  the  lives  of  others.1  The  law  has  so  great  a  regard 
for  human  life  that  it  will  not  impute  negligence  to  an  effort  to  preserve  it, 
unless  made  under  such  circumstances  as  to  constitute  rashness  in  the  judg- 
ment of  prudent  persons.2  If  a  servant,  in  his  attempt  to  save  his  employer's 
property  from  destruction,  acted  as  a  reasonable  and  prudent  man  would  have 
acted  under  similar  circumstances,  he  will  not  be  held  guilty  of  negligence 
because  some  unforeseen  acts  may  have  intervened,  and,  concurring  with  his 
master's  negligence,  caused  an  injury  to  him,  which  reasonable  and  prudent 
foresight  could  not  have  anticipated.3 

(19)  Sudden  Illness  at  Post  of  Ditty. — Where  a  servant,  required  to  be 
at  a  certain  place  on  a  railroad  track  to  signal  a  train,  faints  and  becomes 
unable  to  getaway,  he  is  not  guilty  of  contributory  negligence;  but  if  he 
negligently  falls  asleep,  and  thus  is  injured,  he  cannot  recover  except  for 
wanton  or  reckless  conduct  on  the  part  of  the  company's  engineer.4 

2;.  Master's  Violation  of  Statutory  Duties  as  Affecting  Defense. 
—  In  many  jurisdictions,  statutes  have  been  enacted  which  impose  upon  mas- 
ters certain  duties  in  relation  to  their  servants.  While  it  is  well  settled  that 
the  violation  of  these  provisions  is  negligence  per  se,  and  actionable  if  injuries 
are  sustained  by  servants  in  consequence  thereof,  they  are,  nevertheless,  not 
so  construed  as  to  abrogate  the  ordinary  rules  relating  to  contributory  negli- 
gence, which  is  avadable  as  a  defense  notwithstanding  the  statutes.5  unless 
they  are  so  worded  as  to  leave  no  doubt  that  this  defense  is  to  be  excluded.6 

h.  EVIDENCE  —  (i)  Admissibility  —  (a)  Evidence  in  Behalf  of  Plaintiff.  —  In 
determining  the  question  of   contributory   negligence  the  nature  of  the 


Wis.  459;  McCauley  v.  Tennessee  Coal,  etc., 
Co.,  93  Ala.  360. 

1.  Risks  Incurred  in  Saving  Life.  —  Central  R. 
Co.  v.  Crosby,  74  Ga  738;  Pennsylvania  Co. 
v.  Roaey,  89  Ind.  453,  46  Am.  Rep.  173,  12 
Am.  &  Eng.  R.  Cas.  223;  Condiff  v.  Kansas 
Cky,  etc.,  R.  Co.,  45  Kan.  256,  48  Am.  &  Eng. 
R.  Cas.  417,  Maryland  Steel  Co.  v.  Marney,  88 

.  Md.  482;  Omaha,  etc.,  R.  Co.  v.  Krayenbuhl, 
48  Neb.  553;  Schroeder  v.  Chicago,  etc.,  R. 
Co.,  108  Mo.  322;  Cottrill  v.  Chicago,  etc.,  R. 
Co.,  47  Wis.  634,  32  Am.  Rep.  796.  See  also 
Missouri  Pac.  R.  Co.  v.  Lyons,  54  Neb.  633. 

2.  Peyton  v.  Texas,  etc.,  R.  Co.,  41  La. 
Ann.  861,  17  Am.  St.  Rep.  430;  Eckhert  v.  Long 
Islind  R.  Co.,  43  N.  Y.  502,  3  Am  Rep.  721. 

Removing  Obstruction  from  Track.  —  A  section 
man  cinnot  be  charged  with  negligence  be- 
cause ht;  remained  upon  the  track  for  the  pur- 
pose of  removing  an  obstruction  endangering 
an  approaching  train,  when  he  might  have 
saved  himself  by  abandoning  the  track  and 
leaving  the  train  to  its  fate.  Omaha,  etc.,  R. 
Co.  v.  Krayenbuhl,  4S  Neb.  553. 

3.  Risks  to  Save  Property.  —  Pullman  Palace 
Car  Co.  v.  Laack,  143  111.  242,  affirming 41  111. 
App.  34.  See  Maltby  v.  Belden,  45  N.  Y.  App. 
Div.  3S4. 

4.  Sadden  Illness  while  on  Duty.  —  Helton  v. 
Alabama  Midland  R.  Co.,  97  Ala  275. 

5.  Violation  of  Statutory  Duties.  —  Caswell  v 
Worth.  5  El.  &  Bl.  849,  85  E.  C.  L.  849;  Hayes 
v.  Michigan  Cent.  R.  Co.,  111  U.  S.  228;  Whit- 
comb  v.  Standard  Oil  Co.,  153  Ind.  513;  Free- 
man v.  Glens  Falls  Paper  Mill  Co.,  70  Hun 
(N.  Y.)  530,  affirmed  142  N.  Y.  649;  Queen  v. 
Dayton  Coil,  etc.,  Co.,  95  Tenn.  465,  49  Am. 
St.  Rep.  935;  Holum  v.  Chicago,  etc.,  R.  Co., 
80  Wis.  299.  See  also  cases  cited  in  subse- 
quent notes  in  this  section. 

6.  See  Odin  Coal  Co.  v.  Denman,  185  111.  413, 
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affirming %\  111.  App.  190;  Carterville  Coal  Co. 
v.  Abbott,  181  111.  495,  affirming  81  HI.  App. 
279;  Quackenbush  v.  Wisconsin,  etc.,  R.  Co., 
62  Wis.  411. 

Statute  Excluding  Defense  of  Contributory  Neg- 
ligence Constitutional.  —  Quackenbush  v.  Wis- 
consin, etc.,  R.  Co.,  62  Wis.  411. 

In  the  Following  Instances  the  defense  of  con- 
tributory negligence  has  been  held  not  ex- 
cluded by  the  statute: 

Statute  Requiring  Machinery  to  Be  Fenced.  — 
Caswell  v.  Worth,  5  El.  &  Bl.  849,  85  E.  C.  L. 
849;  Wabash,  etc.,  R.  Co.  v.  Thompson,  jo  111. 
App.  271;  Reynolds  v.  Hindman,  32  Iowa  146. 

Requiring  Elevator  Wells  to  Be  Guarded.  — 
Taylor  v.  Carew  Mfg.  Co.,  143  Mass.  470. 

Requiring  Mines  to  Be  Kept  Free  from  Gas.  — 
Krause  v.  Morgan,  53  Ohio  St.  26. 

Forbidding  Employment  of  Infants  in  Mines. 
—  Queen  v.  Dayton  Coal,  etc.,  Co.,  95  Tenn. 
458,  49  Am.  St.  Rep.  935. 

Requiring  Frogs  on  Railroad  Tracks  to  Be 
Blocked.  —  Lake  Erie,  etc.,  R.  Co.  v.  Craig,  (C. 
C.  A.)  73  Fed.  Rep.  642  Holum  v.  Chicago, 
etc.,  R.  Co.,  80  Wis.  299.  See  also  Ashman  v. 
Flint,  etc.,  R.  Co.,  90  Mich.  567;  Grand  v. 
Michigan  Cent.  R.  Co.,  83  Mich.  564. 

Requiring  Railroad  Tracks  to  Be  Fenced.  —  See 
the  title  Fences,  vol.  12,  pp.  1066,  1073. 

Requiring  of  Mine  Operators  Precautions  to 
Prevent  Coal  from  Falling.  — Christ  nerz».  Cum- 
berland, etc.,  Coal  Co.,  146  Pa.  St.  67. 

Requiring  Precautions  to  Prevent  Collisions.  — 
East  Tennessee,  etc.,  R.  Co.  v.  Rush,  15  Lea 
(Tenn.)  145. 

Provisions  Relating  to  Knowledge  of  Defects  by 
Servant.  —  Buckner  v.  Richmond,  etc.,  R.  Co., 
72  Miss.  873;  Birmingham  R.,  etc.,  Co.  v. 
Allen,  99  Ala.  359.  Compart  Welsh  v.  Ala- 
bama, etc  ,  R.  Co.,  70  Miss.  20;  Illinois  Cent. 
R.  Co.  v.  Bowles,  71  Miss.  1003. 
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employment  is  material.1  It  is  not  competent  to  show  that  at  the  time  of 
the  injury  the  plaintiff  was  only  doing  what  was  ordinarily  done  in  like 
employment  and  under  similar  circumstances  by  other  employees.2  Where 
there  are  no  eye-witnesses  to  the  accident,  it  has  been  held  that  evidence  is 
admissible  to  show  that  the  injured  servant  was  a  man  of  careful  and  prudent 
habits.3  The  servant  may  show  that  when  ordered  to  work  at  the  place 
where  he  was  injured  he  protested  on  account  of  the  danger,  and  went  only 
under  threat  of  discharge;  4  that  when  placed  at  work  the  master  promised  to 
warn  him  of  danger;5  that  he  was  very  much  engrossed  in  his  duties  at  the 
time  of  the  accident;6  or  that  obedience  to  the  rule  which  he  is  charged  with 
violating  involved  more  danger  than  disobedience  thereto.7  So,  where  a  serv- 
ant is  called  to  act  suddenly  in  an  emergency  he  is  entitled  to  show  facts  in 
evidence  on  the  question  of  his  reasonable  care.8 

(b)  Evidence  in  Behalf  of  Defendant.  —  The  opinions  of  witnesses  as  to  whether 
certain  acts  of  the  plaintiff  were  negligent,  or  as  to  what  he  ought  to  have  done 
under  such  circumstances,  are  not  competent.9  So  it  cannot  be  shown  that 
he  was  negligent  on  other  occasions  than  that  on  which  he  was  injured.10  It 
may  be  shown  that  if  the  plaintiff  had  reported  the  danger  relief  would  prob- 
ably have  followed  in  a  specified  way  and  by  the  use  of  specified  means  under 
the  usage  and  practice  of  the  defendant  in  the  same  or  analogous  circum- 
stances.11 So  evidence  is  admissible  that  the  servant  knew  of  the  danger  in 
time  to  have  avoided  it;12  that  he  was  familiar  with  the  methods  of  work ; 13 
that  he  had  knowledge  of  the  danger  and  failed  to  take  precautions,1*  or  that 
he  acted  in  disregard  of  warnings.15 

(2)  Burden  of  Proof — View  that  Burden  of  Proof  Is  on  Plaintiff.  —  As  regards  the 
burden  of  proving  contributory  negligence,  or  the  want  of  it  in  actions  by  the 
servant  against  the  master,  there  is  great  conflict  of  authority.  The  rule 
formulated  by  a  large  number  of  decisions  is  that  the  burden  is  on  the 
employee  in  such  actions  to  prove  as  an  affirmative  proposition  of  fact  that  at 
the  time  of  the  injury  complained  of  he  was  free  from  contributory  negli- 
gence.1*'   Direct  or  positive  evidence,  however,  is  not  required  to  show  the 

10.  Negligence  on  Other  Occasions.  —  Atlanta, 

etc.,  R.  Co.  v.  Johnson,  66  Ga.  259;  Michigan 
Cent.  R.  Co.  v.  Gilbert,  46  Mich.  176,  2  Am. 
&  Eng.  R.  Cas.  230;  Kaillen  v.  Northwestern 
Bedding  Co.,  46  Minn.  187;  Missouri,  etc.R. 
Co.  v..  Johnson,  92  Tex.  380. 

11.  Failure  to  Report  Danger. — Carroll  v.  East 
Tennessee,  etc.,  R.  Co.,  82  Ga.  452. 

12.  Knowledge  of  Danger. —  Quinn  v.  New 
York,  etc.,  R.  Co.,  56  Conn.  44,  7  Am.  St. 
Rep.  284. 

13.  Familiarity  with  Methods  of  Work. —  Pitts- 
burg, etc.,  R.  Co.  v.  Burroughs,  6  Ohio  Dec. 
527. 

14.  Failure  to  Take  Precautions.  —  Murphy  v. 

Wabash  R.  Co.,  115  Mo.  111. 

15.  Disregard  of  Warnings. — Cincinnati,  etc., 
R.  Co.  v.  Roesch,  126  Ind.  445. 

16.  View  that  Burden  of  Proof  Is  on  Plaintiff  — 
Delaware.  —  Huber  v.  Jackson,  etc.,  Co.,  1 
Marv.  (Del.)  374- 

Illinois.  —  Donley  v.  Dougherty,  174  111. 
582;  Fosier  v.  Onderdonk,  54  111.  254. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  10  Am.  St.  Rep.  67; 
Daugherty  v.  Midland  Steel  Co.,  23  Ind.  App. 
78;  Keller  v.  Gaskill,  9  Ind.  App.  670;  Louis- 
ville, etc.,  R.  Co.  v.  Orr,  S4  Ind.  50. 

Iowa.  —  Greenleaf  v.  Illinois  Cent.  R.  Co., 
29  Iowa  14,  4  Am.  Rep.  1S1 ;  Baker  v.  Chicago, 
etc.,  R.  Co.,  95  Iowa  63. 
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1.  Nature  of  Employment.  —  Pennsylvania  Co. 
v.  Conlan,  101  111.  93,  6  Am.  &  Eng.  R.  Cas. 
243- 

2.  Actions  of  Other  Employees.  —  Chicago,  etc., 
R.  Co.  v.  Harrington,  77  111.  App.  499;  South- 
ern Kansas  R.  Co.  v.  Robbins,  43  Kan.  145; 
Thompson  v.  Boston,  etc.,  R.  Co.,  153  Mass. 
391.  See  also  Gordy  v.  New  York,  etc.,  R. 
Co.,  75  Md.  297,  32  Am.  St.  Rep.  391. 

3.  Habits  of  Employee,  —  Overman  Wheel  Co. 
v.  Griffin,  (C.  C.  A.)  67  Fed.  Rep.  659;  Chi- 
cago, etc.,  R.  Co.  v.  Clark,  108  111.  113.  If, 
however,  there  are  witnesses  to  the  transac- 
tion who  can  describe  how  the  accident  took 
place,  such  evidence  is  not  admissible.  Chi- 
cago, etc.,  R.  Co.  v.  Clark,  108  111.  113;  South- 
ern Kansas  R.  Co.  v.  Robbins,  43  Kan.  145. 
See  also  Elliot  v.  Chicago,  etc.,  R.  Co.,  5  Dak. 
5+7- 

4.  Acting  under  Protest.  —  Doyle  v.  Missouri, 
etc.,  Trust  Co.,  140  Mo.  1. 

5.  Promise  to  Warn  of  Danger.  —  Gulf,  etc., 
R.  Co.  v.  Duvall,  12  Tex.  Civ.  App.  348. 

6.  Engrossment  in  Duties.  —  Texas,  etc.,  R. 
Co.  v.  Volk,  151  U.  S.  73. 

7.  Excuse  for  Disobeying  Rule.  —  Bonner  v. 
Bean,  80  Tex.  152. 

8.  Acting  in  Emergencies.  —  Delude  v.  St. 
Paul  City  R.  Co.,  55  Minn.  63. 

9.  Opinion  Evidence.  —  McKean  v.  Burling- 
ton, etc.,  R.  Co.,  55  Iowa  192. 
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absence  of  contributory  negligence.1  Yet,  while  freedom  from  contributory 
negligence  can  sometimes  be  inferred  from  the  circumstances  shown,  the 
inference  must  be  from  circumstances  shown  by  the  evidence  to  have  actually 
existed,  and  cannot  be  made  from  circumstances  merely  conjectured  or  even 
probable.2 

View  that  Burden  of  Proof  Is  on  Defendant.  —  In  opposition  to  the  rule  just  stated 
there  are  many  decisions  which  lay  down  the  general  rule  that  there  is  a  pre- 
sumption of  ordinary  care  in  favor  of  the  employee  until  the  contrary  is 
shown,  and  that  where  negligence  on  the  part  of  the  master  is  shown  the 
burden  of  proof  is  on  him  to  show  contributory  negligence  on  the  part  of  the 
servant.3 

Where  Contributory  Negligence  Is  Shown  by  Pleadings  or  Evidence.  —  No  matter  which 
of  these  two  rules  is  adopted  as  embodying  the  correct  view,  it  is  well  settled 


Maine.  —  Buzzell  v.  Laconia  Mfg.  Co.,  48 
Me.  113;  Cunningham  v.  Bath  Iron  Works,  92 
Me.  501;  McLane  v.  Perkins,  92  Me.  39. 

Massachusetts.  —  Tyndale  v.  Old  Colony  R. 
Co.,  156  Mass.  503;  Corcoran  v.  Boston,  etc., 
R.  Co.,  133  Mass.  507;  Bossidy  v.  Branniff, 
13?  Mass.  290. 

New  York.  —  Rettig  v.  Fifth  Ave.  Transp. 
Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  6  Misc.  (N~.  Y.) 
328;  Eades  v.  Clark,  55  N.  Y.  Super.  Ct.  132; 
Williams  v.  Delaware,  etc.,  R.  Co.,  (Supm. 
Ct.  App.  Div.)  57  N.  Y.  Supp.  203. 

Rhode  Island.  — Judge  v.  Narragansett  Elec- 
tric Lighting  Co.,  (R.  I.  1899)  42  Atl.  Rep. 
507. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Crowder,  76 
Tex.  499;  Murray  v.  Gulf,  etc.,  R.  Co.,  73 
Tex.  2;  Texas,  etc.,  R.  Co.  v.  Reed,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  118;  Inter- 
national, etc.,  R.  Co.  v.  Hester,  72  Tex.  40. 
(The  law  in  Texas  is  now  settled  to  the  con- 
trary. See  cases  cited  infra,  note  3,  View 
that  Burden  of  Proof  Is  on  Defendant. 

1.  Direct  or  Positive  Evidence  Unnecessary.  — 
Cincinnati,  etc.,  R.  Co.  v.  MrMullen,  117  Ind. 
439,  io  Am.  St.  Rep.  67;  Baker  v.  Chicago, 
etc.,  R.  Co.,  95  Iowa  163;  Greenleaf  v.  Illinois 
Cent.  R.  Co.,  29  Iowa  14,  4  Am.  Rep.  181; 
Burns  v.  Chicago,  etc.,  R.  Co.,  69  Iowa  456, 
58  Atn.  Rep.  227;  Cunningham  v.  Bath  Iron 
Works,  92  Me.  501;  McLane  v.  Perkins,  92 
Me.  39. 

2.  McLane  v.  Perkins,  92  Me.  39. 

3.  View  that  Burden  of  Proof  Is  on  Defendant  — 

United  Stales.  —  Washington,  etc.,  R.  Co.  v. 
Gladmon,  15  Wall.  (U.  S.)40i;  Texas,  etc.,  R. 
Co.  v.  Volk,  151  U.  S.  73. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Eubanks,  48  Ark.  460,  3  Am.  St.  Rep.  245,  31 
Am.  &  Eng.  R.  Cas.  176;  Jones  v.  Malvern 
Lumber  Co.,  58  Ark.  125;  Little  Rock,  etc., 
R.  Co.  v.  Leverett.  48  Ark.  334,  3  Am.  St.  Rep. 
230;  Texas,  etc.,  R.  Co.  v.  Orr,  46  Ark.  182. 

District  of  Columbia.  —  Mackey  v.  Baltimore, 
etc.,  R.  Co.,  19  D.  C.  282. 

Kentucky.  —  Bogenschutz  v.  Smith,  84  Ky. 
330;  Godfrey  v.  Beattyville  Coal  Co.,  101  Ky. 
330-  . 

Minnesota.  —  Lorimer  v.  St.  Paul  City  R. 
Co.,  48  Minn.  391. 

South  Carolina.  —  Whaley  v.  Bartlett,  42  S. 
Car.  454;  Carter  v.  Columbia,  etc.,  R.  Co.,  19 
S.  Car.  20,  45  Am.  Rep.  754;  Crouch  v.  Charles- 
ton, etc.,  R.  Co.,  21  S.  Car.  495. 

Texas.  —  Hogan  v.  Missouri,  etc.,  R.  Co.,  88 


Tex.  679;  Houston,  etc.,  R.  Co.  v.  Kelley,  13 
Tex.  Civ.  App.  1;  Gulf,  etc.,  R.  Co.  v.  Shieder, 
88  Tex.  153. 

Utah.  —  Reddon  v.  Union  Pac.  R.  Co.,  5 
Uiah  344. 

Washington.  —  Northern  Pac.  R.  Co.  v. 
O'Brien,  1  Wash.  599. 

West  Virginia.  —  Comer  v.  Consolidated 
Coal,  etc.,  Co.,  34  W.  Va.  533.  But  compare 
Johnson  v.  Chesapeake,  etc.,  R.  Co.,  36  W. 
Va.  73. 

Wisconsin. —  Dugan  v.  Chicago,  etc.,  R. 
Co.,  85  Wis.  609. 

Statutory  Provisions  Held  Not  to  Change  Rule. 
—  A  statute  declaring  that  every  railroad  com- 
pany shall  be  liable  for  all  damages  sustained 
by  a  servant  thereof  by  reason  of  negligence 
of  any  other  servant  "  without  contiibutory 
negligence  on  his  part  "  does  not  change  th'e 
rule  that  the  burden  of  proving  contributory 
negligence  is  on  the  defendant.  Lorimer  v. 
St.  Paul  City  R.  Co.,  48  Minn.  391;  Dugan  v. 
Chicago,  etc.,  R.  Co.,  85  Wis.  609. 

The  Rule  in  Georgia,  in  cases  where  the  in- 
jured servant  was  directly  connected  with  the 
act  which  resulted  in  his  own  injury,  seems 
to  be  as  follows:  After  proving  the  fact  and 
degree  of  injury,  if  the  plaintiff  shows  himself 
not  to  blame,  the  law  then  presumes,  until  the 
contrary  appears,  that  the  defendant  is  to 
blame;  or  if  he  shows,  on  the  other  hand,  that 
the  defendant  was  to  blame,  the  law  then  pre- 
sumes, until  the  contrary  appears,  that  the 
plaintiff  was  not  to  blame.  So  that  in  order 
to  make  a  prima  facie  case,  and  change  the 
onus,  he  need  not  go  further  than  show  by 
evidence  one  or  the  other  of  these  two  propo- 
sitions—  either  that  he  was  not  to  blame,  or 
that  the  company  was.  Central  R.,  etc.,  Co. 
v.  Kenney,  58  Ga.  489;  Atlanta,  etc.,  Air 
Line  R.  Co.  v.  Campbell,  56  Ga.  586;  Central 
R.,  etc.,  Co.  v.  Kelly,  58  Ga.  107;  Central  R., 
etc.,  Co.  v.  Sears,  59  Ga.  439;  Western,  etc., 
R.  Co.  v.  Vandiver,  85  Ga.  470. 

The  servant  is  not  bound  to  show  both  of 
these  facts  affirmatively  in  order  to  recover, 
and  it  is  error  so  to  charge.  Johnston  v.  Rich- 
mond, etc.,  R.  Co.,  95  Ga.  685. 

Proof  of  the  master's  negligence  puts  upon 
the  master  the  burden  of  showing  that  the 
servant  also  was  negligent.  Augusta  South- 
ern R.  Co.  v.  McDade,  105  Ga.  134. 

In  Florida  the  rule  laid  down  by  the  Georgia 
decisions    seems    to    have    been  adopted. 
Florida  Cent.,  etc.,  R.  Co.  v.  Mooney,  40  Fla.  17. 
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that  if  the  facts  stated  in  the  plaintiff's  petition  or  complaint  are  such  as  to 
establish  prima  facie  negligence  on  his  part,  he  must  plead  and  prove  such 
other  facts  as  will  rebut  this  presumption.1  And  when  the  undisputed  evi- 
dence adduced  on  the  trial  establishes  prima  facie,  as  a  matter  of  law,  con- 
tributory negligence  on  the  part  of  the  plaintiff,  then  the  burden  of  proof  is 
•upon  him  to  establish  facts  from  which  the  jury  upon  the  whole  case  may  find 
him  free  from  negligence.2 

5.  Necessity  of  Relation  of  Master  and  Servant,  and  What  Constitutes  —  General 
Rule.  — ■  Where  a  recovery  is  sought  for  injuries,  based  on  the  relation  of  master 
and  servant,  and  the  master's  neglect  of  any  of  his  duties,  such  as  providing 
a  safe  place  for  work,  safe  machinery  and  appliances,  adequate  rules  and  regu- 
lations for  the  government  of  his  servants,  competent  servants,  adequate 
force  for  work,  etc.,  it  is  indispensable  that  the  relation  of  master  and  servant 
be  shown  to  exist.3  To  constitute  the  relation  the  employee  must  be  acting 
at  the  time  strictly  in  the  place  of  the  employer,  in  accordance  with  and 
representing  the  employer's  will  and  not  his  own,  and  the  business  must  be 
strictly  that  of  the  employer  and  not  in  any  respect  the  employee's.4 

If  a  Person  Volunteers  to  assist  the  servants  of  another  the  master  as  such  owes 
him  none  of  the  duties  just  enumerated.5 

Fellow-Servant  Rule.  —  If  one  is  injured  through  the  negligence  of  the  servant 
whom  he  is  assisting,  whether  with  or  without  request,  he  cannot  stand  in 
any  better  position  in  respect  to  the  master's  liability  than  those  with  whom 
he  associates  himself ;  he  cannot  impose  any  greater  obligation  on  the  master 
than  that  which  the  latter  is  under  in  respect  to  a  servant  in  his  actual  employ, 
and  the  rule  exempting  the  master  from  liability  for  injuries  to  a  servant 
caused  by  the  negligence  of  a  fellow  servant  applies.6 

Agency.  — A  person  employed  by  one  having  authority  from  the  master  to 
employ  other  servants  is  not  to  be  considered  a  volunteer.  The  relation  of 
master  and  servant  exists  where  the  latter  is  employed,  not  by  the  master 
directly,  but  by  an  employee  having  authority  to  engage  assistants  in  the 
work.7  And  the  fact  that  the  subordinate  employee  receives  compensation 
proportioned  to  the  work  done  does  not  alter  the  case.8 

6.  Contracts  Limiting  or  Releasing  Master's  Liability  for  Negligence  —  a.  Con- 
tracts Made  Before  Injury  Occurs — (i)  In  General.  —  While  it  is  the 
right  and  duty  of  employers  to  adopt  reasonable  rules  and  regulations  for  the 


1.  Gulf,  etc.,  R.  Co.  v.  Shieder,  88  Tex.  153. 

2.  Prather  v.  Richmond,  etc.,  R.  Co.,  80  Ga. 
427,  12  Am.  St.  Rep.  263;  Centra)  R.  Co.  v. 
Mitchell,  63  Ga.  173;  Gulf,  etc.,  R.  Co.  v. 
Shieder,  88  Tex.  152;  Murray  v.  Gulf,  etc.,  R. 
Co.,  73  Tex.  2;  Texas,  etc.,  R.  Co.  v.  Reed, 
88  Tex.  439. 

3.  Relation  of  Master  and  Servant  Necessary.  — 
Bullock  v.  Gaffigan,  100  Pa.  St.  280,  39  Leg. 
Int.  (Pa.)  338;  Erarts  v.  Si.  Paul,  etc.,  R.  Co., 
56  Minn.  141,  45  Am.  St.  Rep.  460;  Lenk  z. 
Kansas,  etc.,  Coal  Co.,  80  Mo.  App.  374; 
Helmke  v.  Thilmany,  107  Wis.  216. 

4.  Corbin  v.  American  Mills,  27  Conn.  274, 
71  Am.  Dec.  63.  See  Rombough  Balch,  27 
Ont.  App.  32. 

5.  Rhodes  v.  Georgia  R.,  etc..  Co.,  84  Ga. 
320,  20  Am.  St.  Rep.  362:  Sparks  v.  East 
Tennessee,  etc.,  R.  Co.,  82  Ga.  156;  Chicago, 
etc.,  R.  Co.  v.  Argo,  82  111.  App.  667;  Ever- 
hart  v.  Terre  Haute,  etc.,  R.  Co.,  78  ind.  292, 
41  Am.  Rep.  567;  Cincinnati,  etc.,  R.  Co.  v. 
Finnell,  (Ky.  1900)  55  S  VV.  Rep.  902;  Evarts 
v.  Si.  Paul,  etc.,  R.  Co.,  56  Minn.  141,  45  Am. 
St.  Rep.  460;  Church  v.  Chicago,  etc.,  R.  Co., 
50  Minn.  218;  Sherman  v.  Hannibal,  etc.,  R. 


Co.,  72  Mo.  62.  37  Am.  Rep..  423;  Flower  v. 
Pennsylvania  R.  Co.,  69  Pa.  St.  210,  8  Am. 
Rep.  251. 

In  Case  of  an  Emergency  a  servant  may  obtain 
assistance,  and  in  that  event  it  seems  that  the 
master  will  be  liable  for  injuries  to  the  assist- 
ant; but  no  such  emergency  can  exist  if  there 
are  other  servants  present  who  will  give  the 
necessary  assistance.  W.  B.  Conkey  Co.  v. 
Bueherer,  84  111.  App.  633. 

6.  Degg  v.  Midland  R.  Co.,  1  H.  &  N.  773; 
Potter  7\  Faulkner,  1  B.  &  S.  800,  101  E.  C. 
L.  800;  Osborne  v.  Knox,  etc.,  R.  Co..  68  Me. 
49,  28  Am.  Rep.  16;  Wischam  v.  Rickards,  136 
Pa.  St.  109,  20  Am.  St.  Rep.  900;  Mayton  v. 
Texas,  etc.,  R.  Co.,  63  Tex.  77,  51  Am.  Rep. 
637.  Compare  Texas,  etc.,  R.  Co.  v.  Skinner, 
4  Tex.  Civ.  App.  661.  See  generally  the  title 
Fellow  Servants,  vol.  12,  p.  893. 

7.  Smith  v.  Webster,  23  Mich.  29S;  New 
Orleans,  etc.,  R.  Co.  v.  Reese,  61  Miss.  5S1; 
Fell  v.  Rich  Hill  Coal  Min.  Co.,  23  Mo.  App. 
216;  Rummell  v.  Dilworth,  in  Pa.  Si.  343; 
Wilson  v.  Sioux  Consol.  Min.  Co.,  16  Utah. 
392.    See  also  Catleit  v.  Young.  143  111.  74. 

8.  Rummell  v.  Dilworih,  in  Pa.  St.  343. 
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government  of  their  employees  and  for  their  own  protection,1  the  general  rule 
is  that  they  cannot  stipulate  for  immunity  from  their  own  wrongful  negli- 
gence. A  contract  by  an  employer  with  an  employee,  whereby  the  latter,  in 
consideration  of  his  employment  and  the  compensation  to  be  paid  him,  assumes 
all  risks  from  any  cause  while  in  the  service,  and  exempts  the  employer  from 
any  liability  to  him  on  account  of  such  risks  or  accidents,  is  void  as  against 
public  policy.2 

(2)  Option  to  Accept  Benefits  of  Relief  Department  or  to  Sue.  —  A  contract 
whereby  an  employee,  in  case  of  injury  through  the  employer's  negligence, 
may  elect  to  accept  benefits  through  a  relief  department  of  the  employer, 
thereby  releasing  the  latter  from  liability,  or  to  sue  for  damages,  is  not  a  con- 
tract against  future  liability  for  negligence,  and  is  not  void  as  against  public 
policy.3    Neither  can  it  be  claimed  that  such  a  contract  is  void  for  want  of 


1.  Right  of  Master  to  Provide  Rules  and  Regu- 
lations.—  Crew  v.  St.  Louis,  etc.,  R.  Co.,  20 
Fed.  Rep.  87;  Richmond,  etc.,  R.  Co.  v. 
Jones,  92  Ala.  218.  And  see  supra,  this  section, 
2.  Rules  for  Carrying  On  Master' s  Business. 

2.  Contracts  Stipulating  for  Immunity  Against 
.Negligence  —  United  Stales.  —  Otis  v.  Pennsyl- 
vania Co.,  71  Fed.  Rep.  136;  Crew  v.  St.  Louis, 
etc..  R.  Co.,  20  Fed.  Rep.  87. 

Alabama.  — Louisville,  eic,  R.  Co.  v.  Orr, 
91  Ala.  548. 

Illinois.—  Chicago,  etc.,  Coal  Co.  ->.  Peter- 
son, 39  111.  App.  114;  Maney  v.  Chicago,  etc., 
R.  Co.,  49  III.  App.  105. 

Kentucky.  —  Newport  News,  etc.,  R.  Co.  v. 
Eifert,  15  Ky.  L.  Rep.  575;  Louisville  Bag- 
ging Co.  v.  Dolan,  13  Ky.  L.  Rep.  493. 

Missoun.  —  Blanton  v.  Dold,  109  Mo.  64. 

New  York.  —  Runt  v.  Herring,  (C.  PI.  Gen. 
T.)  2  Misc.  (N.  Y.)  105. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Butler,  57  Pa.  St.  335. 

Texas.  — See  Bonner  v.  Bean,  80  Tex.  152. 

And  see  the  cases  under  the  title  Coupling 
Cars  (Injuries  by),  vol.  7,  p.  1065. 

In  England  it  has  been  held  that  a  workman 
miy  contract  with  the  employer  not  to  claim 
damigjs  for  personal  injuries  caused  by  the 
negligence  of  the  vice-principal  of  the  master, 
although  a  statute  provides  that  the  master 
shall  be  liable  for  injuries  to.  a  fellow  servant 
caused  by  the  negligence  of  a  servant  under 
wluse  control  and  supervision  he  is  working. 
Griffitfi5  v.  Didley,  9  Q.  B.  D.  357. 

Rule  in  Georgia.  —  Sse  the  title  Fellow  Serv- 
ants, vol.  12,  p.  977,  note  2. 

Certain  Acts  Forbidden  to  the  Servant.  —  A 
stipulation  by  the  employee  that  ihe  employer 
will  not  be  liable  to  him  for  the  consequences 
of  certain  acts  on  his  part  which  the  employer 
forbid;  him  to  do  is  unobjectionable.  Russell 
v.  Richmond,  etc.,  R.  Co.,  47  Fed.  Rep.  204. 

Agreement  of  Servant  to  Examine  Machinery 
and  Appliances  Before  Using. — An  agreement 
signed  by  an  employee,  upon  entering  the 
service  of  a  railroad  company,  to  the  effect 
that  he  would  examine  all  machinery  and 
tools  before  using  them;  that  he  should  have 
the  .right  to  take  time  to  do  so,  and  to  refuse 
any  order  which  would  expose  him  10  danger, 
does  not  exonerate  Ihe  company  from  liability 
for  the  death  of  the  employee  resulting  from 
a  defect  in  a  brake  he  was  using,  where  only 
an  expert  could  have  discovered  such  defect. 
Pratt  v.  Lake  Shore,  etc.,  R.  Co.,  63  Hun  (N. 


Y.)  616,  18  N.  Y.  Supp.  682,  13C  N.  Y.  654. 
See  also  Missouri,  etc.,  R.  Co.  v.  Wood,  (Tex. 
Civ.  App.  1896)  35  S.  W.  Rep.  879. 

Such  an  agreement  is  not  contiary  to  a  stat- 
ute which  provides  that  an  employerjcannot  by 
contract  exempt  himself  from  liability  for  in- 
juries to  employees  caused  by  his  negligence. 
Quinn  v.  New  York,  etc.,  R.  Co.,  175  Mass. 
150. 

Contract  Signed  After  Employment,  Without 
Agreement  as  to  Future  Employment.  —  An  in- 
strument signed  by  a  railroad  employee,  agree- 
ing that  the  company  should  not  in  any  case 
be  liable  for  damages  for  injuries  to  his  person 
or  property  by  reason  of  the  negligence  of  the 
company  or  its  employees,  such  instrument 
being  signed  after  employment  had  com- 
menced and  without  any  regard  to  future 
employment,  the  person  signing  not  reading 
or  knowing  its  contents,  is  unsupported  by  a 
sufficient  consideration,  and  is  therefore  no 
bar  to  an  action  for  personal  injuries.  Purdy 
v.  Rome,  etc.,  R.  Co.,  52  Hun  (N.  Y.)  267,  125 
N.  Y.  209,  21  Am.  St.  Rep.  736;  Bossout  v. 
Rome,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  32  N. 
Y.  St.  Rep.  884. 

Release  by  Parents.  —  The  parent,  or  one  who 
stands  in  the  place  of  a  parent,  of  a  minor, 
may  contract  so  as  to  exempt  the  master  from 
responsibility  to  himself  for  injuries  to  the 
minor.  International,  etc.,  R.  Co.  v.  Hinzie, 
82  Tex.  628;  Shepard  v.  New  York  Cent.,  etc., 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
665. 

Such  an  agreement  does  not  affect  the  right 
of  the  minor  to  damages  except  to  the  extent 
the  parent  might  claim.  International,  etc., 
R.  Co.  v.  Hinzie,  82  Tex.  628. 

Whether  such  an  agreement  would  cover 
any  claim  the  parent  might  have  for  negli- 
gence for  causing  the  death  of  the  child,  quiTre. 
Shepard  v.  New  York  Cent.,  etc.,  R.  Co., 
(Supm  Ct.  Gen.  T.)  18  N.  Y.  Supp.  665, 

3.  Contracts  Not  Void  as  Against  Public  Policy 
—  Chiited  States.  —  Otis  v.  Pennsylvania  Co., 
71  Fed.  Rep.  136;  Martin  v.  Baltimore,  etc., 
R.  Co.,  41  Fed.  Rep.  125;  Vickers  v.  Chicago, 
etc.,  R.  Co.,  71  Fed.  Rep.  139;  Shaver  v. 
Pennsylvania  Co.,  71  Fed.  Rep.  931;  Owens  v. 
Baltimore,  etc.,  R.  Co.,  36  Fed.  Rep.  715;  Slate 
v.  Baltimore,  etc.,  R.  Co.,  36  Fed.  Rep.  655. 

District  of  Columbia.  —  Brown  v.  Baltimore, 
etc..  R.  Co.,  6  App.  Cas.  (D.  C.)  237. 

Illinois.  —  Eckman  v.  Chicago,  etc.,  R.  Co., 
169  111.  312. 
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consideration  or  want  of  mutuality.1  Contracts  of  this  character  by  a  railroad 
company  are  not  ultra  vires? 

Effect  of  Receiving  Benefits.  —  Where  the  employee,  after  injury,  elects  to 
accept  benefits  under  the  relief  fund,  and  waives  the  other  remedy,  he  cannot 
sue  for  damages.3  And  the  fact  that  the  fund  was  promoted  in  part  by  his 
own  contribution  does  not  alter  the  case.4  Nor  is  the  release  in  any  wise 
affected  by  the  fact  that  the  employee  was  not  aware,  at  the  time  of  receiving 
the  benefits,  of  the  strength  of  his  case,  or  of  the  witnesses  by  whom  it  could 
be  established.5 

b.  Contracts  Made  After  Injury  Occurs  — (i)  When  Release  Not 
Obtained  by  Fraud  or  Misrepresentation  —  General  Rule.  —  Contracts  between 
master  and  servant,  entered  into  after  a  servant  has  been  injured,  under  which 
the  servant  releases  the  master  from  liability  for  damages,  are  upheld  as  valid 
if  founded  upon  a  valuable  consideration  and  not  obtained  from  the  servant  by 
means  of  fraud  or  misrepresentation.6 

The  Consideration  may  be  either  in  money  or  in  an  agreement  to  furnish 
future  employment.7 


Indiana.  —  Lease  v.  Pennsylvania  Co.,  10 
Ind.  App.  47;  Pittsburgh,  etc.,  R.  Co.  v.  Moore, 
152  Ind.  345,  disapproving  Pittsburgh,  etc.,  R. 
Co.  v.  Hosea,  152  Ind.  412. 

Iowa.  —  Donald  v.  Chicago,  etc.,  R.  Co.,  93 
Iowa  284;  Maine  v.  Chicago,  etc.,  R.  Co.,  log 
low  1  260. 

Maryland.  —  Spitze  v.  Baltimore,  etc.,  R. 
Co.,  75  Md.  162,  32  Am.  St.  Rep.  378;  Fuller 
ii,  Ballimore,  etc.,  Employers'  Relief  Assoc  , 
67  Md.  433. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Curtis, 
51  Neb.  442. 

New  Jersey.  —  Beck  v.  Pennsylvania  R.  Co., 
63  N.  J.  L.  232. 

Ohio.  —  Pittsburg,  etc.,  R.  Co.  v.  Cox,  55 
Ohio  St.  497. 

Pennsylvania.  —  Johnson  v.  Philadelphia, 
etc.,  R.  Co.,  163  Pa.  St.  127;  Graft  i:  Balti- 
more, etc.,  R.  Co.,  (Pa.  1S87)  8  AtL  Rep.  206; 
Ringle  v.  Pennsylvania  R.  Co.,  164  Pa.  St. 
529,  44  Ain.  St.  Rep.  628. 

South  Carolina.  —  Johnson  v.  Charleston, 
etc.,  R.  Co.,  55  S.  Car.  152. 

See  also  the  title  Death  by  Wrongful  Act, 
vol.  8,  p.  871. 

Such  contract  is  not  contrary  to  a  statute 
which  forbids  an  employer  to  contract  for  ex- 
emption from  liability  for  inj  uries  to  employees 
caused  by  his  negligence.  Petty  v.  Bruns- 
wick, etc.,  R.  Co.,  109  Ga.  666. 

Coercing  Employee  into  Joining  Benefit  Asso- 
ciation,—  The  fact  that  a  railroad  employee  is 
several  times  advised  to  join  the  benefit  asso- 
ciation of  a  railroad  company,  by  a  vice-princi- 
pal, who  has  power  to  discharge  him,  and  that 
he  joins  the  association  not  because  he  wants 
to,  but  merely  to  be  in  better  standing  with 
the  company,  does  not  amount  to  coercion. 
Eckman  v.  Chicago,  etc.,  R.  Co.,  169  111.  312. 

1.  Otis  v.  Pennsylvania  R.  Co.,  71  Fed.  Rep. 
136;  Chicago,  etc.,  R.  Co.  v.  Miller,  (C.  C.  A.) 
76  Fed.  Rep.  439;  Lease  v.  Pennsylvania  Co., 
10  Ind.  App.  48;  Beck  v.  Pennsylvania  R. 
Co  ,  63  N.  J.  L.  232. 

2.  Contracts  Not  Ultra  Vires.  —  Beck  v.  Penn- 
sylvania R.  Co.,  63  N.  J,  L.  232. 

But  even  conceding  that  they  are,  the  em- 
ployee, after  receiving  the  full  benefit  of  the 
performance  of  the  contract,  cannot  avail  of 


such  a  defense.  Eckman  v.  Chicago,  etc.,  R. 
Co.,  169  111.  312. 

Effect  of  Nonperformance  of  Agreement  to  Exe- 
cute Instrument  as  Evidence.  —  The  fact  that  the 
contract  contains  an  additional  agreement 
that  the  employee  shall  execute  such  further 
instrument  as  may  be  necessary  formally  to 
evidence  such  acquiescence,  and  that  this  in- 
strument has  not  been  executed,  does  not 
affect  the  validity  of  the  release.  The  accept- 
ance of  the  benefits  is  the  substance  of  the  re- 
lease, and  the  agreement  for  a  further  instru- 
ment is,  by  its  express  terms,  a  mere  formality 
for  convenience  of  evidence.  Ringlet.  Penn- 
sylvania R.  Co.,  164  Pa.  St.  529,  44  Am.  St. 
Rep.  628. 

3.  Effect  of   Accepting  Benefits.  —  Petty  v. 

Brunswick,  etc.,  R.  Co.,  1x9  Ga.  666;  Lease  v. 
Pennsylvania  Co.,  10  Ind.  App.  48;  Eckman 
v.  Chicago,  etc.,  R.  Co.,  169  111.  312. 

4.  Lease  v.  Pennsylvania  Co.,  10  Ind. 
App.  48. 

5.  Vickers  v.  Chicago,  etc.,  R.  Co.,  71  Fed. 

Rep.  139. 

6.  Contracts  of  Release  After  Injury.  —  Illinois 
Cent.  R.  Co.  v.  Welch,  52  111.  183,  4  Am.  Rep. 
593;  Chicago,  etc..  Coal  Co.  v.  Peterson,  39 
111.  App.  114;  Chicago,  etc.,  R.  Co.  v.  Lewis, 
109  111.  122;  Eckman  v.  Chicago,  etc.,  R.  Co.. 
64  111.  App.  445;  Smith  v.  St.  Paul,  etc.,  R. 
Co.,  60  Minn.  330;  While  v.  Richmond,  etc., 
R.  Co.,  no  N.  Car.  456. 

Construction  of  Particular  Contract.  —  Where 
the  contract  provides  that  the  employee  shall 
receive  a  designated  amount  per  week  until 
he  has  sufficiently  recovered  to  return  to  work, 
the  payments  thereunder  shall  not  cease  until 
the  employee  is  sufficiently  recovered  to  per- 
form work  of  a  character  similar  to  that  which 
he  had  been  engaged  in.  Springfield  Iron  Co. 
v.  Mclntyre,  72  111.  App.  444.  See  also  Pierce 
v.  Tennessee  Coal,  etc.,  Co.,  173  U.  S.  1. 

7.  What  Consideration  Sufficient.  —  Chicago, 
etc..  Coal  Co.  v.  Peterson,  39  111.  App.  115. 

Consideration  Held  Insufficient.  —  Where  the 
contract  expresses  no  other  consideration  than 
an  agreement  by  the  employer  to  furnish  em- 
ployment to  the  employee  for  such  time  as  the 
former  might  wish  to  do  so,  it  is  invalid  for 
want  of  consideration.  Gulf,  etc.,  R.  Co.  v. 
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Mutuality.  — -  Contracts  of  this  character  are  not  void  as  wanting  in  mutuality.1 

ftuasi-public  Nature  of  Servioe.  —  Nor  does  the  fact  that  the  employer  is  charged 
with  duties  of  a  quasi-$ub\ic  nature  render  a  contract  to  give  permanent 
employment  void  as  against  public  policy,  if  it  does  not  appear  that  the 
servant  is  not  able  or  competent  to  do  such  work  as  the  employer  is  in  a 
position  to  give  him.* 

An  Agreement  to  Furnish  Steady  and  Permanent  Employment  to  the  servant  imposes  Oil 
the  master  the  duty  of  employing  the  servant  as  long  as  he  is  able,  ready,  and 
willing  to  perform  such  services  as  the  master  may  have  for  him  to  perform. 3 

Servant  Incapable  or  Unfaithful.  —  Even  though  the  contract  is  for  life  employ- 
ment, the  employer  is  not  bound  to  retain  the  servant  if  he  is  either  incapable 
or  unfaithful.4 

(2)  When  Release  Obtained  by  Fraud  or  Misrepresentation.  —  "When  a 
release  is  obtained  by  fraud  or  misrepresentation  it  is  not  binding  on  the 
servant.5 

7.  Damages  for  Injury  to  Servant—  a.  How  Estimated. — The  damages 
recoverable  by  an  injured  employee  should  be  limited  to  the  natural  and  prob- 
able consequences  of  the  injury.0  They  are  only  to  be  remunerative- — com- 
pensatory—  a  just  and  fair  amount  for  the  injury  sustained.7 

Elements.  —  In  estimating  the  damages  a  jury  is  authorized  to  consider,  first, 
the  value  of  the  time  lost  while  the  employee  is  disabled  from  work  or  labor, 
taking  into  consideration  the  nature  of  his  business  and  the  value  of  his  serv- 
ices in  conducting  the  same;8  second,  fair  compensation  for  the  mental  and 
physical  suffering  caused  by  the  injury;9  third,  reasonable  expenses  in  medi- 
cal and  surgical  aid,  and  nursing;  10  fourth,  the  probable  effect  of  the  injury, 
in  the  future,  upon  the  health  of  the  employee,  and  his  ability  to  labor  and 
attend  to  his  business,  and,  generally,  for  reduction  of  his  capacity  to  earn 
money  and  pursue  the  course  of  life  which  he  might  otherwise  have  done.11 


Winton,  7  Tex.  Civ.  App.  57;  Ft.  Worth,  etc., 
R.  Co.  v.  Wilson,  3  Tex.  Civ.  App.  5S3. 

L  Mutuality  of  Contract.  ■ —  Pennsylvania  Co. 
v.  Dolan,  6  Ind.  App.  109,  51  Am.  St.  Rep.  289; 
Smiih  v.  St.  Paul,  elc,  R.  Co.,  60  Minn.  330. 

2.  Quasi-Public  Character  of  Master.  —  Penn- 
sylvania Co.  v.  Dolan,  6  Ind.  App.  109,  51 
Am.  St.  Rep.  289. 

3.  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109,  51  Am.  St.  Rep.  289. 

A  Verbal  Agreement,  based  on  a  good  con- 
sideration, to  furnish  employment  for  no  defi- 
nite time,  is  at  least  good  for  one  year.  Hobbs 
v.  Brush  Electric  Light  Co.,  75  Mich.  550. 

4.  Incapable  or  Unfaithful  Servant.  —  Jackson 
v.  Illinois  Cent.  R.  Co.,  76  Miss.  607. 

5.  Release  Obtained  by  Fraud  or  Misrepresenta- 
tion.—  Chicago,  etc.,  R.  Co.  v.  Lewis,  109  111. 
121;  O'Brien  v.  Chicago,  etc.,  R.  Co.,  89  Iowa 
644;  Illinois  Cent.  R.  Co.  v.  Welch,  52  111.  183, 
4  Am.  Rep.  593;  Chicago,  etc.,  R.  Co.  v. 
Doyle.  18  Kan.  58;  Welsh  v.  Alabama,  etc.,  R. 
Co.,  70  Miss.  20;  Mateer  v.  Missouri  Pac.  R. 
Co.,  (Mo.  1891)  15  S.  W.  Rep.  970;  Schultz  v. 
Chicago,  etc.,  R.  Co.,  44  Wis.  638. 

Facts  Insufficient  to  Show  Fraud.  —  Hayes  v. 
East  Tennessee,  etc.,  R.  Co..  89  Ga.  264. 

Failure  to  Read  Release  Before  Signing  No  De- 
fense in  Absence  of  Fraud.  — ■  Mateer  v.  Missouri 
Pac.  R.  Co.,  105  Mo.  320;  Illinois  Cent.  R. 
Co.  v.  Welch,  52  111.  183,  4  Am.  Rep.  593;  Wells 
v.  Burlington,  etc.,  R.  Co.,  56  Iowa  520. 

6.  Measure  of  Damages  —  General  Rule.  —  St. 
Louis,  etc.,  R.  Co.  v.  Farr,  (C.  C.  A.)  56  Fed. 
Rep.  994;  Carpenter  v.  Mexican  Nat.  R.  Co., 


39  Fed.  Rep.  315;  Parody  v.  Chicago,  etc.,  R. 
Co.,  15  Fed.  Rep.  205.  See  the  title  Damages, 
vol.  8,  p.  537. 

No  Recovery  for  Aggravation  of  Injury  by  Em- 
ployee's Act.  —  Owens  v.  Baltimore,  etc.,  R. 
Co.,  35  Fed.  Rep.  715,  39  Am.  &  Eng.  R.  Cas. 
276. 

Punitive  Damages.  —  Where  there  is  no  evi- 
dence whatever  that  the  master  was  guilty  of 
gross  negligence,  it  is  error  to  instruct  the 
jury  that  they  may  find  punitive  damages  if 
they  find  gross  negligence.  Louisville,  etc., 
R.  Co.  v.  Law,  (Ky.  1893)  21  S.  W.  Rep.  648. 

7.  Parody  v.  Chicago,  etc.,  R.  Co.,  15  Fed. 
Rep.  205.  See  the  title  Damages,  vol.  8,  p. 
627. 

8.  Value  of  Time  lost.  —  Carpenter  v.  Mexi- 
can Nat.  R.  Co.,  39  Fed.  Rep.  315;  Chicago, 
etc.,  R.  Co.  v.  Holland,  122  111.  461,  30  Am.  & 
Eng.  R.  Cas.  590;  Houston,  etc.,  R.  Co.  v. 
Randall,  50  Tex.  254;  Missouri  Pac.  R.  Co.  v. 
Jarrard,  65  Tex.  560;  Riley  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145. 

9.  Physical  and  Mental  Suffering.  —  Carpenter 
v.  Mexican  Nat.  R.  Co.,  39  bed.  Rep.  315; 
Georgia  Southern  R.  Co.  v.  Neel,  68  Ga.  609; 
Atlanta,  etc.,  R.  Co.  v.  Johnson,  66  Ga.  250; 
Chicago,  etc.,  R.  Co.  v.  Holland,  122  111.  461.' 

10.  Medical  Expenses.— Chicago,  etc.,  R.  Co.  v. 
Holland,  122  111.  461,  30  Am.  "&  Eng.  R.  Cas. 
590- 

11.  Reduction  of  Earning  Capacity.— Carpenter 
v.  Mexican  Nat.  R.  Co.,  39  Fed.  Rep.  315; 
Georgia  Southern  R.  Co.  v.  Neel,  68  Ga.  609; 
Houston,  etc.,  R.  Co.   v.    Randall,  50  Tex. 
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Reference  should  be  had  to  another  title  in  this  work,  which,  on  account  of 
its  broader  scope,  contains  many  principles  of  the  law  of  damages  that  have 
arisen  in  other  connections,  but  which  might  prove  useful  in  investigating  the 
present  subject.1 

b.  Evidence  to  Establish.  —  In  an  action  for  personal  injuries,  in  order 


254;  Riley  v.  West  Virginia  Cent.,  etc.  R.  Co., 
27  W.  Va.  145. 

Sum  Producing  Greater  Income  than  Servant 
Could  Earn. —  Where  an  employee  is  unfitted 
for  business  by  a  personal  injury  he  should 
not  be  allowed  as  damages  a  sum  which  would 
produce  a  greater  income  than  he  could  have 
earned  had  he  not  been  injured,  where  no 
vindictive  damages  are  allowed.  Chicago, 
etc.,  R.  Co.  v.  Jackson,  55  111.  492,  8  Am.  Rep. 
661,  1  Am.  R.  Rep.  569. 

1.  See  the  title  Damages,  vol.  8,  p.  537. 

Verdicts  for  Injury  or  Death  of  Servant  Held 
Not  Excessive  —  Arizona. — $15,000  for  loss  of 
both  legs  by  teamster.  Hobson  v.  New 
Mexico,  etc.,  R.  Co.,  (Ariz.  1886)  11  Pac.  Rep. 
545,  28  Am.  &  Eng.  R.  Cas.  360. 

Arkansas. — $6,500  for  death  of  engineer 
earning  $150  a  month.  Little  Rock,  etc.,  R. 
Co.  v.  Voss,  (Ark.  1892)  18  S.  W.  Rep.  172. 

Georgia.  — $1,425  for  loss  of  an  eye,  Central 
R.,  etc.,  Co.  v.  Attaway,  90  Ga.  656;  $4,700 
for  loss  of  hand,  Central  R.  Co.  v.  De  Bray,  71 
Ga.  406;  $500  for  injury  to  hand,  Georgia  Pac. 
R.  Co.  v.  Elliott,  85  Ga.  183. 

Illinois  —  $2,000  for  death  of  engineer,  Chi- 
cago, etc.,  R.  Co.  v.  Shannon,  43  111.  338; 
$5,000  for  death  of  yard  switchman,  Chicago, 
etc.,  R.  Co.  v.  Kneirin,  48  111.  App.  243; 
$2,150  for  death  of  a  track  laborer,  Chicago, 
etc.,  R  Co.  v.  Blank,  24  111.  App.  438;  $2,000 
for  loss  of  part  of  little  finger  by  common 
laborer,  Willard  v.  Swanson,  22  111.  App.  424; 
$7,500  for  injuries  rendering  track  hand 
paralytic,  Cleveland,  etc.,  R.  Co.  v.  Brown, 
(C.  C.  A.)  56  Fed.  Rep.  804;  $8,000  for  loss  of 
use  of  left  arm,  and  loss  of  hearing  of  one 
ear,  diminishing  earning  capacity  by  $300  per 
year,  Anglo-American  Packing,  etc.,  Co.  v. 
Baier,  31  111.  App.  653. 

Iowa.  — $11,000  for  permanent  disability  to 
work  by  employee  earning  $540  per  year,  Bel- 
air  v.  Chicago,  etc.,  R.  Co.,  43  Iowa  662,  14 
Am,  R.  Rep.  575;  $9,000  for  permanent  disa- 
bility of  common  laborer  to  work,  Deppe  v. 
Chicago,  etc.,  R.  Co.,  38  Iowa  592;  $9,500  for 
injuries  to  employee  earning  over  $100  a 
month,  as  a  result  of  which  he  cannot  earn 
one-third  of  that,  Knapp  v.  Sioux  City,  etc.,  R. 
Co.,  71  Iowa  41 ;  $5,000  for  loss  of  right  hand  by 
wiper,  Grannis  v.  Chicago,  etc  ,  R.  Co.,  81  Iowa 
444;  $7,500  for  loss  of  hand,  Sprague  v.  Atlee, 
81  Iowa  1;  $2,300  for  los?  of  right  thumb 
and  permanent  injury  to  two  fingers  and 
weakening  of  arm,  Whalen  v.  Chicago,  etc., 
R.  Co.,  75  Iowa  563,  38  Am.  &  Eng.  R.  Cas. 
141;  $1,425  for  injury  causing  permanent  stiff- 
ness of  one  finger,  Kline  v.  Kansas  City,  etc., 
R.  Co.,  50  Iowa  656;  $3,500  for  permanent  in- 
jury to  hand,  Ra,vburn  v.  Central  Iowa  R.  Co., 
74  Iowa  637;  $8,000  for  injuries  crippling 
plaintiff  for  life,  Henry  v.  Sioux  City,  etc.,  R. 
Co.,  75  Iowa  84,  9  Am.  St.  Rep.  457. 

Kansas.  —  $10,000  for  loss  of  leg,  Atchison, 
etc.,  R.  Co.  v.  Moore,  31  Kan.  197,  15  Am.  & 
Eng.  R,  Cas.  312;  $10,000  for  loss  of  right 


hand  at  the  wrist,  Union  Pac.  R.  Co.  v.  Young, 
19  Kan.  498. 

Kentucky.  —  $15,000  for  death  of  employee 
twenty-nine  years  old,  earning  $2.50  per  day, 
Louisville,  etc.,  R.  Co.  v.  Shivell,  (Ky.  1892) 
18  S.  W.  Rep.  944;  $10,000  for  crippling  plain- 
tiff and  permanently  disabling  him  from  earn- 
ing a  living,  LouisviLe,  etc.,  R.  Co.  v.  Mitchell, 
87  Ky.  327;  $10,000  for  death  of  brakeman, 
Louisville,  etc.,  R.  Co.  v.  Brooks,  83  Ky.  129, 
4  Am.  St.  Rep.  135. 

Minnesota.  —  $1,500  for  loss  of  thumb,  Njus 
v.  Chicago,  etc.,  R.  Co.,  47  Minn.  92;  $7,000 
for  loss  of  arm,  Sobieski  v.  St.  Paul,  etc.,  R. 
Co.,  41  Minn.  i6q. 

New  York. — $5,000  for  death  of  car  in- 
spector, Potter  v.  New  York  Cent.,  etc.,  R. 
Co,  61  N.  Y.  Super.  Ct.  351 ;  $1,000  for  injuries 
totally  incapacitating  for  work  a  laborer  fifty- 
six  years  old,  earning  $2.00  per  day,  Soderman 
v.  Troy  Steel,  etc.,  Co.,  70  Hun  (N.  Y.)  449. 

Tennessee. — $8,000  for  death  of  engineer, 
whose  expectation  of  life  was  thirty-one  years, 
Tennessee, Coal,  etc.,  Co.  v.  Roddey,  85  Tenn. 
400,  31  Am.  &  Eng.  R.  Cas.  340. 

Texas. — $4,000  to  brakeman  crippled  in 
both  legs  for  life,  St.  Louis,  etc.,  R.  Co.  v. 
Woolum,  84  Tex.  570;  $5,000  for  permanent 
injury  to  foot  causing  much  suffering,  Bonner 
v.  Glenn,  79  Tex.  531:  $5,000  for  crushing  cf 
brakeman's  hand,  Houston,  etc.,  R.  Co.  v. 
Pinto.  60  Tex.  516,  15  Am.  &  Eng.  R.  Cas.  286; 
$2,500  for  crushing  of  right  hand,  Campbell 
v.  McCoy,  3  Tex.  Civ.  App.  298;  $5,000  for 
loss  of  one  finger  and  permanent  impairment 
of  usefulness  of  the  others,  Bonner  v.  Bean, 
80  Tex.  152;  $q,ooo  for  loss  of  leg,  crippling 
of  arm,  and  severe  spinal  shock,  International 
etc.,  R.  Co.  f.  Hinzie,  82  Tex.  623;  $6,000  for 
injuries  to  brakeman,  causing  loss  of  use  of 
one  hand,  Missouri  Pac.  R.  Co.  v.  Jones,  75 
Tex.  151,  16  Am.  St.  Rep.  879,  41  Am.  &  Eng. 
R.  Cas.  363;  $15,000  for  broken  skull,  crushed 
hip,  and  injured  spine,  and  other  injuries 
which  would  probably  soon  end  in  death, 
Texas,  etc.,  R.  Co.  v.  Hohn,  1  Tex.  Civ.  App. 
36;  $15,000  for  injuries  impairing  health  for 
life,  shortening  life,  and  impairing  use  of  right 
arm,  Gulf,  etc.,  R.  Co.  v.  Dorsey,  66  Tex.  148, 
25  Am.  &  Eng.  R.  Cas.  446. 

Utah.  —  $10,000  to  employee  incapacitated 
for  work,  where  income  from  that  amount 
would  fully  equal  his  income  for  work,  Bowers 
v.  Union  Pac.  R.  Co.,  4  Utah  215;  $15,000  for 
injury  to  common  laborer,  permanently  dis- 
abling him  from  work,  partially  paralyzing 
him,  and  rendering  the  assistance  of  a  nurse 
permanently  necessary,  Reddon  v.  Union  Pac. 
R.  Co.,  5  Utah  344. 

Virginia.  — $2,500  for  injury  to  skull,  neces- 
sitating removal  of  part  of  it,  Richlands  Iron 
Co.  v.  Elkins,  go  Va.  249. 

Wisconsin. — $11,000  for  loss  of  leg,  and 
other  injuries  which  a  year  after  the  accident 
still  incapacitated  the  plaintiff  from  work, 
Berg  v.  Chicago,  etc.,  R.  Co.,  50  Wis.  419,  2 


158 


Volume  XX. 


Master's  Liability  for  MASTER  AND  SERVANT.   Personal  Injuries  to  Servant. 


to  estimate  the  amount  of  damages  to  which  the  plaintiff  is  entitled  it  is  com- 
petent to  show  his  earning  capacity  at  and  before  the  time  he  suffered  the 
injury;  1  that  he  was  sober  and  industrious;3  that  because  of  the  injury  his 
capacity  to  labor  and  earn  money  was  permanently  diminished;3  that  he  had 
no  means  or  property  to  subsist  upon,  and  that  he  was  entirely  dependent 
upon  his  labor  for  his  support.4  On  the  other  hand,  it  is  error  to  admit  evi- 
dence, in  aggravation  of  damages,  that  the  plaintiff  had  a  family  and  that  he 
was  unable  to  support  them  by  his  labor  after  his  injury.5  So  an  employee's 
expectation  of  promotion  is  too  remote  to  be  taken  into  consideration  when 
it  is  not  shown  that  he  was  qualified  to  receive  promotion  or  that  he  had  any 
reason  to  expect  it,  and  evidence  of  the  amount  received  by  servants  in  a 
higher  grade  of  employment  is  not  admissible.0  And  it  is  likewise  error  to 
allow  an  injured  employee  to  prove  the  ability  of  the  master  to  pay,  for  the 
purpose  of  enhancing  the  damages.7  In  mitigation  of  damages  it  may  be 
shown  that  the  plaintiff  had  been  paid  wages  after  the  accident.8 

8.  Questions  of  Law  and  Fact  in  Actions  for  Injuries  —  Where  More  than  One 
Inference  Deducible  from  Facts.  —  In  actions  by  the  servant  against  the  master  for 
personal  injuries  sustained  in  the  course  of  his  duty,  if  the  facts  are  in  dispute, 
and  more  than  one  inference  can  be  drawn  therefrom,  the  questions  whether 
the  master  has  failed  in  his  duty  to  adopt,  promulgate,  and  enforce  rules 
sufficient  and  adequate  for  the  protection  of  the  employees;9  or  to  use 

5.  That  Servant  Had  Family. —  Pittsburg,  etc., 
R.  Co.  v.  Powers,  74  111.  341;  Louisville, 
etc.,  R.  Co.  v.  Gower,  85  Term.  465,  31  Am.  & 
Eng.  R.  Cas.  168. 

6.  Expectation  of  Promotion. — Richmond,  etc., 
R.  Co.  v.  Elliott,  149  U.  S.  266;  Chase  v. 
Burlington,  etc.,  R.  Co.,  76  Iowa  675,  38  Am. 
&  Eng.  R.  Cas.  148;  Brown  v.  Chicago,  etc., 
R.  Co.,  64  Iowa  656. 

7.  Ability  of  Master  to  Pay  Damages.  —  Hunt 
v.  Chicago,  etc.,  R.  Co.,  26  Iowa  363. 

8.  Payment  of  Wages  After  Accident.  —  Texas, 
etc.,  R.  Co.  v.  Volk,  151  U.  S.  73;  Chielinsky 
v.  Hoopes,  etc.,  Co.,  1  Marv.  (Del.)  273;  Drink- 
water  v.  Dinsmore,  80  N.  Y.  390,  36  Am.  Rep. 
624,  reversing  16  Hun  (N.  Y.)  250.  But  see 
Ohio,  etc.,  R.  Co.  v.  Dickerson,  59  Ind. 
317. 

9.  Duty  to  Adopt,  Promulgate,  and  Enforce  Rules. 

—  Abel  v.  Delaware,  etc.,  Canal  Co.,  103  N.  Y. 
581.  57  Am.  Rep.  773,  28  Am.  &  Eng.  R.  Cas. 
497;  Ford  v.  Lake  Shore,  etc.,  R.  Co.,  124  N. 
Y.  493;  McGovern  v.  Central  Vermont  R.  Co., 
123  N.  Y.  280;  Morgan  v.  Hudson  River  Ore. 
etc.,  Co.,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp. 
609:  Bushby  v.  New  York,  etc.,  R.  Co.,  107 
N.  Y.  374,  1  Am.  St.  Rep.  844;  Murphy  v. 
Hughes,  1  Penn.  (Del.)  250;  Pittsburgh,  etc., 
R.  Co.  v.  Eis,  2  Ohio  Cir.  Ct.  3,  1  Ohio  Cir. 
Dec.  329;  Hartvig  v.  Northern  Pac.  Lumber 
Co.,  ig  Oregon  522;  Souihern  Pac.  R.  Co.  v. 
Wellington,  (Tex.  Civ.  App.  1896)  36  S.  W. 
Rep.  1114;  International,  etc.,  R.  Co.  v.  Hall, 
78  Tex.  657. 

Whether  Rules  Necessary.  —  It  is  for  the  court 
to  determine  vvhether  the  nature  of  the  busi- 
ness is  such  as  to  require  rules.  Southern 
Pac.  Co.  v.  Wellington,  (Tex.  Civ.  App.  1896) 
36  S.  W.  Rep.  1115. 

Waiver  of  Rule  by  Company.  —  Where  officers 
of  the  company  had  witnessed  the  habitual 
disregard  by  the  employees  of  one  of  its  rules, 
it  was  a  question  for  the  jury  whether  the 
company  had  approved  of  such  disregard. 
White  v,  Louisville,  etc.,  R.  Co.,  72  Miss.  12.  ' 
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Am.  &  Eng.  R.  Cas.  70;  $4,500  for  permanent 
disability  of  right  hand,  Schultz  v.  Chicago, 
etc.,  R.  Co.,  48  Wis.  375;  $1,700  for  injury  to 
spinal  cord,  Delie  v.  Chicago,  etc.,  R.  Co.,  51 
Wis.  400,  5  Am.  &  Eng.  R.  Cas.  464. 

Verdicts  Held  Excessive — Alabama. —  $9,395.95 
for  death  of  switchman  earning  $66.66  per 
month,  and  having  an  expectancy  of  life  of 
forty  years,  McAdory  v.  Louisville,  etc.,  R. 
Co.,  94  Ala.  272. 

Illinois.  — $10,000  for  loss  of  arm  by  brake- 
man,  Illinois  Cent.  R.  Co.  <j.  Welch,  52  111. 
183,  4  Am.  Rep.  593;  $18,000  for  loss  of  both 
legs,  Chicago,  etc.,  R.  Co.  v.  Jackson,  55  111. 
492,  8  Am.  Rep.  661,  1  Am.  R.  Rep.  569;  $5,000 
for  injuries  resulting  in  disability  to  work  for 
nine  months,  Chicago,  etc.,  R.  Co.  v.  McKitt- 
rick,  78  111.  619. 

lozva.  — $4,000  for  broken  leg.  Lombard  v. 
Chicago,  etc.,  R.  Co.,  47  Iowa  494. 

Kansas.  — $6,500  for  loss  of  thumb  and  first 
finger  of  right  hand,  disabling  from  work  for 
three  or  four  monlhs,  Kansas  Pac,  etc.,  R. 
Co.  v.  Peavey,  29  Kan.  169,  44  Am.  Rep.  630, 
ri  Am.  &  Eng.  R.  Cas.  260;  $10,000  for  loss  of 
leg  by  brakeman,  Missouri  Pac.  R.  Co.  v. 
Dwyer,  36  Kan.  58. 

Nebraska.  — $5,250  for  concussion  of  spinal 
cord  by  which  a  diseased  condition  of  the 
nervous  system  was  produced,  affecting  the 
general  health  to  some  extent,  and  depriving 
the  servant  of  the  ability  to  engage  in  active 
physical  labor,  and  perhaps  not  allowing  him 
again  to  be  a  railroad  engineer,  Sioux  City, 
etc.,  R.  Co.  v.  Finliyson,  16  Neb.  578,  49  Am. 
Rep.  724. 

1.  Earning  Capacity.  —  Louisville,  etc.,  R. 
Co.  v.  Frawley,  110  Ind.  18;  Kline  v.  Kansas 
City,  etc.,  R.  Co.,  50  Iowa  656. 

2.  Habits  of  Plaintiff.  —  Van  Gent  v.  Chicago, 
etc.,  R.  Co.,  80  Iowa  526. 

3.  Diminution  of  Earning  Capacity.  —  Atlanta, 
etc.,  R.  Co.  v.  Johnson,  66  Ga.  259. 

4.  Dependence  on  Labor  for  Support.  —  Hunt  v. 
Chicago,  etc.,  R.  Co.,  26  Iowa  363. 
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reasonable  care  to  provide  a  reasonably  safe  place  for  work,  and  to  main- 
tain it  in  that  condition;1  or  to  use  reasonable  care  in  providing 
reasonably  safe  machinery,  appliances,  and  instrumentalities  for  work, 
and  maintaining  them  in  that  condition;2  or  to  provide  a  sufficient  force 


1.  Duty  to  Provide  Safe  Place  for  Work  - 

United  States.  —  Northern  Pac.  R.Co.  v.  Teeter, 
63  Fed.  Rep.  527,  27  U.  S  App.  316;  Hall  7-. 
Union  Pac.  R.  Co.,  16  Fed.  Rep.  744,  5  Mc- 
Crary  (U.  S.)  257. 

Alabama.  —  Tennessee  Coal,  etc,  Co.  v. 
Herndon,  100  Ala.  451;  Marbury  Lumber  Co. 
v.  Westbroolc,  121  Ala.  179. 

Dakota.  —  Boss  v.  Northern  Pac.  R.  Co.,  5 
Dak.  308. 

Delaware.  —  Murphy  v.  Hughes,  1  Penn. 
(Del.)  250. 

Georgia. — Central  R.,  etc.,  Co.  v.  Kent,  84 
Ga.  351;  Burns  v.  Ocean  Steamship  Co.,  84 
Ga.  709. 

Illinois. — Ashley  Wire  Co.  v.  Mercier,  163 
111.  486;  Illinois  Steel  Co.  v.  Schymanowski, 
162  111.  447. 

Indiana.  • —  Abbitt  v.  Lake  Erie,  etc.,  R.  Co., 
150  Ind.  498. 

Iowa.  —  Ford  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  179;  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
72  Iowa  45. 

Kansas.  —  Morbach  v.  Home  Min.  Co.,  53 
Kan.  731. 

Kentucky.  —  McDowell  v.  Chesapeake,  etc., 
R.  Co.,  (Ky.  1887)  5  S.  W.  Rep.  413;  Breckin- 
ridge, etc..  Syndicate  Murphy,  (Ky.  1897) 
38  S.  W.  Rep.  700. 

Maryland.  —  Baker  v.  Maryland  Coal  Co., 
84  Md.  19. 

Massachusetts .  —  Hannah  v.  Connecticut 
River  R.  Co.,  154  Mass.  529;  White  r.  Nonan- 
tura  Worsted  Co.,  144  Mass.  276. 

Michigan.  —  Brown  v.  Ann  Arbor  R.  Co., 
118  Mich.  205;  Van  Dusen  v.  Letellier,  78 
Mich.  492. 

Minnesota.  —  Pruke  v.  South  Park  Foundry, 
etc.,  Co.,  68  Minn.  305;  Johnson  v.  St.  Paul, 
etc.,  R.  Co.,  43  Minn.  53. 

Montana. — Berg  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  12  Mont.  212, 

Nebraska.  —  Union  Pac.  R.  Co.  v.  Erickson, 
41  Neb.  1. 

New  Jersey.  —  Essex  County  Electric  Co.  r. 
Kelly,  (N.  J.  1897)  41  Atl.  Rep.  1115;  New 
York,  etc.,  R.  Co.  v.  Marion,  57  N.  J.  L.  94. 

New  York.  —  Sneider  v.  Treichler,  56  Hun 
(N.  Y.)  309;  Garety  v.  King,  9  N.  Y.  App.  Div. 
443- 

North  Carolina.  —  Bean  v.  Western  North 
Carolina  R.  Co.,  107  N.  Car.  731. 

North  Dakota.  —  Cameron  v.  Great  Northern 
R.  Co.,  8  N.  Dak.  124. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Andrews, 
14  Ohio  Cir.  Ct.  564,  8  Ohio  Cir.  Dec.  73;  Lake 
Shore,  etc.,  R.  Co.  v.  Fitzpatrick,  31  Ohio  St. 
479- 

Oregon.  —  Wild  v.  Oregon  Short  Line,  etc., 
R.  Co.,  21  Oregon  159. 

Pennsylvania. —  Cambria  Iron  Co.  v.  Shaffer, 
(Pa.  1837)  8  Atl.  Rep.  204;  Strawbridge  v. 
Btadford,  128  Pa.  St.  200,  15  Am.  St.  Rep.  670, 
24  W.  N.  C.  (Pa.)  536. 

Rhode  Island.  —  Laporte  v.  Cook,  20  R.  I. 
261. 


South  Carolina.  —  Lasure  v.  Graniteville 
Mfg.  Co.,  18  S.  Car.  281. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Sasse, 
(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  187. 

Utah.  —  Frank  v.  Bullion  Beck,  etc.,  Min. 
Co.,  19  Utah  35;  Chapman  v.  Southern  Pac. 
Co.,  12  Utah  30. 

Washington.  —  Walker  v.  McNeill,  17  Wash. 
582. 

Wisconsin.  —  Egan  v.  Sawyer,  etc.,  Lumber 
Co.,  94  Wis.  137;  Guinard  v.  Knapp-Stout, 
etc.,  Co.,  95  Wis.  482. 

Knowledge  or  Means  of  Knowledge  of  Defect.  — 
Whether  the  defendant  knew  (Everson  v. 
Rollinson,  (Pa.  1887)  8  Atl.  Rep.  194),  or  in  the 
exercise  of  ordinary  care  should  have  known 
(Franklin  v.  Winona,  etc.,  R.  Co.,  37  Minn. 
409,  5  Am.  St.  Rep.  856,  31  Am.  &  Eng.  R. 
Cas.  211),  of  the  defects  which  caused  the  in- 
jury, was  a  question  for  the  jury. 

2.  Duty  to  Provide  Safe  Machinery  and  Appli- 
ances—  England.  —  Roberts  v.  Smith,  2  H.  & 
N.  213,  26  L.  J.  Exch.  319,  3  Jur.  N.  S.  469,  5 
W.  R.  581. 

United  States.  —  Carpenter  v.  Mexican  Nat. 
R.  Co.,  39  Fed.  Rep.  315,  17  Wash.  L.  Rep. 

630. 

Alabama.  —  Richmond,  etc.,  R.  Co.  v. 
Weems,  97  Ala.  270. 

California.  —  Sappenfield  V.  Main  St.,  etc., 
R.  Co.,  91  Cal.  48;  Burns  v.  Sennett,  99  Cal. 

363- 

Georgia.  —  Tuten  v.  Central  R.,  etc.,  Co.,  8S 
Ga.  228. 

Illinois.  — Chicago,  etc.,  R.  Co.  v.  Jackson, 
55  111.  492,  8  Am.  Rep.  661, 1  Am.  R.  Rep.  569. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v. 
Leathers,  12  Ind.  App.  544. 

Iowa.  —  Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504;  Brann  v.  Chicago,  etc.,  R.  Co.,  53 
Iowa  595,  36  Am.  Rep.  243,  21  Am.  R.  Rep. 
184,  distinguishing  DeGraff  a.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  125. 

Kansas.  —  Kelley  v.  Union  Pac.  R.  Co.,  58 
Kan.  161 ;  Missouri,  etc.,  R.  Co.  v.  Young,  4 
Kan.  App.  219. 

Kentucky.  —  Bouck  v.  Jackson  Sawmill  Co., 
(Ky.  1899)  49  S.  W.  Rep.  472. 

Maine.  —  Guthrie  v.  Maine  Cent.  R.  Co.,  81 
Me.  572. 

Massachusetts.  —  Ellis  v.  Pierce,  172  Mass. 
220;  Keevan  v.  Walker,  172  Mass.  56. 

Michigan.  —  Eddy  v.  Aurora  Iron  Min.  Co., 
81  Mich.  548. 

Minnesota.  —  Anderson  v.  Minnesota,  etc., 
R.  Co.,  39  Minn.  523;  Sather  v.  Ness,  42 
Minn.  379. 

Mississippi.  —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12. 

Missouri.  —  Doyle  7>.  Missouri,  etc.,  Trust 
Co.,  140  Mo.  1;  Tabler  v.  Hannibal,  etc.,  R. 
Co.,  93  Mo.  79. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v.  Wal- 
lace, 28  Neb.  179;  Stevens  v.  Howe,  2S  Neb. 
547- 

New  Jersey.  —  Van  Steenburgh  Thornton, 
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for  work;1  or  to  adopt,  and  use  safe  methods  of  work;2  or  to  warn  and 
instruct  the  servant,3  are  questions  for  the  determination  of  the  jury  and 
not  for  the  court.  So  where  the  facts  are  in  dispute,  and  more  than  one 
inference  can  be  drawn  therefrom,  the  questions  whether  the  servant  has  been 
guilty  of  contributory  negligence,4  or  whether  he  has  assumed  the  risk  of  the 


58  N.  J.  L.  160;  Comben  v.  Belleville  Stone 
Co.,  59  N.  J.  L.  226. 

New  York.  —  Mikkelsen  v.  Ocean,  etc., 
Transp.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  9  N. 
V.  Supp.  741;  Richards  v.  Hayes,  17  N.  Y. 
App.  Div.  422. 

North  Dakota.  —  Bennett  v.  Northern  Pac. 
R.  Co.,  3  N.  Dak.  91. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Raitz,  10 
Ohio  Cir.  Ct.  70,  4  Ohio  Cir.  Dec.  18. 

Pennsylvania.  —  Bonner  v.  Pittsburg  Bridge 
Co.,  183  Pa.  St.  278. 

South  Carolina.  —  Carter  v.  Oliver  Oil  Co., 
34  S.  Car.  211,  27  Am.  St.  Rep.  815;  Boat- 
wright  v.  Northeastern  R.  Co.,  25  S.  Car.  128; 
Hornsbv  v.  South  Carolina  R.  Co.,  26  S.  Car. 
187. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Robertson, 
82  Tex.  657,  27  Am.  St.  Rep.  929;  International, 
etc.,  R.  Co.  v.  Kindred,  57  Tex.  491,  n  Am. 
&  Eng.  R.  Cas.  649. 

Utah.  —  Allen  v.  Union  Pac.  R.  Co.,  7  Utah 

239-  „  . 

Wisconsin.  —  Wedgwood  v.  Chicago,  etc., 

R.  Co.,  44  Wis.  44,  19  Am.  R.  Rep.  393. 

Knowledge  or  Means  of  Knowledge  of  Defects  in 

Appliances.  — Whether  or  not  the  master  knew, 

or  in  the  exercise  of  reasonable  care  should 

have  known,  of  the  defects  complained  of,  is 

a  question  for  the  jury.    Kimel  v.  Chicago, 

etc.,  R.  Co.,  55  111.  App.  244;  Gutridge  v. 

Missouri  Pic.  R.  Co.,  105  Mo.  520. 

1.  Duty  to  Provide  Sufficient  Force  for  Work.  — 
Harvey  v.  New  York  Cent.,  etc.,  R.  Co.,  19 
Hun  (N  Y.)  556;  Egan  v.  Sawyer,  etc..  Lum- 
ber Co.,  94  Wis.  137. 

2.  Denver,  etc.,  R.  Co.  v.  Wilson,  12  Colo. 
20;  Dean  v.  Smith,  169  Mass.  569;  Harvey  v. 
New  York  Cent.,  etc.,  R.  Co.,  19  Hun  (N.  Y.) 
556;  Abel  v.  Delaware,  etc.,  Canal  Co.,  103 
N.  Y.  58 r,  57  Am.  Rep.  773;  Conlon  v.  Oregon 
Short  Line  R.  Co.,  23  Oregon  599,  53  Am.  & 
Eng.  R.  Cas.  356;  Kelley  v.  Chicaero,  etc.,  R. 
Co.,  53  Wis.  74,  5  Am.  &  Eng.  R.  Cas.  469. 

3.  Duty  to  Warn  and  Instruct  Servant  —  Eng- 
land. —  Vicary  v.  Keith,  34  U.  C.  Q.  B.  212. 

United  States.  —  Grant  v.  Union  Pac.  R.  Co., 
45  Fed.  Rep.  673. 

Arkansas.  —  Emma  Cotton  Seed  Oil  Co.  v. 
Hale,  56  Ark.  232. 

Indiana.  —  Keller  v.  Gaskill,  9  Ind.  App.  670. 

Iowa.  —  Pierce  v.  Central  Iowa  R.  Co.,  73 
Iowa  140. 

Massachusetts .  —  Lynch  v.  Allyn,  160  Mass. 
248;  O'Connor  v.  Adams,  120  Mass.  427; 
Armstrong  v.  Forg,  162  Mass.  544. 

Michigan.  —  Allen  v.  Jakel,  115  Mich.  484; 
Town  v.  Michigan  Cent.  R.  Co.,  84  Mich.  214. 

Missouri. — Crane  v.  Missouri  Pac.  R.  Co., 
87  Mo.  588,  25  Am.  &  Eng.  R.  Cas.  440. 

New  Jersey.  —  Western  Union  Tel.  Co.  v. 
McMullen,  58  N.  J.  L.  155. 

New  York.  —  McDermott  v.  New  York  Cent., 
etc.,  R.  Co.,  59  Hun  (N.  Y.)  619,  13  N.  Y. 
Supp.  435,  affirmed  131  N.  Y.  668,  43  N.  Y.  St. 
20  C.  of  L.  — 11 


Rep.  964;  Sutherland  v.  Troy,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  83. 

Oregon. — Johnston  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  23  Oregon  94;  Hartvig  v.  North- 
ern Pac.  Lumber  Co.,  19  Oregon  522. 

Pennsylvania.  —  Lee  v.  Electric  Light,  etc., 
Co.,  140  Pa.  St.  618;  Fisher  v.  Delaware,  etc., 
Canal  Co.,  153  Pa.  St.  379;  Tagg  v.  McGeorge, 
155  Pa.  St.  368,  35  Am.  St.  Rep.  889;  Rummel 
v.  Dil worth,  131  Pa.  St.  509,  17  Am.  St.  Rep. 
827. 

South  Carolina.  —  Altee  v.  South  Carolina 
R.  Co.,  21  S.  Car.  557. 

Virginia.  —  Richmond  Locomotive  Works  v. 
Ford,  94  Va.  627. 

Wisconsin.  —  Hughes  v.  Chicago,  etc.,  R. 
Co.,  79  Wis.  264;  Sherman  v.  Menominee 
River  Lumber  Co.,  77  Wis.  14. 

4.  Contributory  Negligence  —  United  States.  — 
Northern  Pac.  R.  Co.  v.  Everett,  152  U.  S.  107; 
Hough  v.  Texas,  etc  ,  R.  Co.,  100  U.  S. 
214. 

Alabama.  —  Woodward  Iron  Co.  v.  Andrews, 
114  Ala.  243;  Kansas  City,  etc.,  R.  Co.  v. 
Burton,  97  Ala.  240. 

California.  —  Smith  v.  Occidental,  etc., 
Steamship  Co.,  99  Cal.  462;  Ingerman  v. 
Moore,  90  Cal.  410,  25  Am.  St.  Rep.  138. 

Colorado.  —  Sampson  Min,,  etc.,  Co.  v. 
Schaad,  15  Colo.  197;  Denver,  etc.,  Rapid- 
Transit  Co.  v.  Dwyer,  20  Colo.  132. 

Dakota.  —  Mares  v.  Northern  Pac.  R.  Co.,  3 
Dak.  336. 

Georgia.  —  Savannah,  etc.  R.  Co.  v.  Day,  91 
Ga.  676;  Hudson  v.  Georgia  Pac.  R.  Co.,  85 
Ga.  203. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Shannon, 
43  111.  App.  540;  Goldberg  v.  Schrayer,  37  111. 
App.  316. 

Indiana.  —  Haynes  v.  Erk,  6  Ind.  App.  332; 
Indiana  Pipe  Line,  etc.,  Co.  v.  Neusbaum, 
21  Ind.  App.  361. 

Iowa.  —  Gibson  v.  Burlington,  etc.,  R.  Co., 

107  Iowa  596;  King  v.  Chicago,  etc.,  R.  Co., 

108  Iowa  748. 

Kansas. — ■  Comstock  v.  Union  Pac.  R.  Co., 
56  Kan.  228;  Southern  Kansas  R.  Co.  v. 
Michaels,  57  Kan.  474. 

Kentucky.  —  Lexinglon,  etc.,  Min.  Co.  v. 
Huffman,  (Ky.  1895)  32  S.  W.  Rep.  611;  Louis- 
ville, etc.,  R.  Co.  v.  Milliken,  (Ky.  1899)  51  S. 
W.  Rep.  796. 

Maryland.  —  Winkelmann,  etc.,  Drug  Co. 
v.  Colladay,  88  Md.  78. 

Massachusetts.  —  Babcock  v.  Old  Colony  R. 
Co.,  150  Mass.  467;  McCoy  v.  Westborough, 
172  Mass.  504. 

Michigan.  —  Kinney  v.  Folkerts,  78  Mich. 
687;  Smith  v.  Dunham,  74  Mich.  310. 

Minnesota.  —  Johnson  v.  St.  Paul,  etc.,  R. 
Co.,  43  Minn.  53;  Munch  v.  Great  Northern 
R.  Co.,  75  Minn.  61. 

Mississippi.  —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12. 

Missouri.  —  Bradley  v.  Chicago,  etc.,  R. 
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accident  causing  the  injury  complained  of,1  are  for  the  jury.  And  under  this 
state  of  facts  it  is  for  the  jury  to  determine  whether  the  negligence  of  the 
master  or  that  of  the  servant  was  the  proximate  cause  of  the  injury,2  or 
whether  the  servant  was  acting  within  the  scope  of  his  employment  at  the 
time  of  the  injury.3 

Where  Only  One  Inference  Deducible  from  Facts.  —  On  the  other  hand,  if  only  one 
inference  can  be  drawn  from  the  facts  bearing  on  the  question  of  the  negli- 


Co.,  138  Mo.  293;  Murphy  v.  Wabash  R.  Co., 
115  Mo.  111. 

Montana.  —  Prosser  v.  Montana  Cent.  R. 
Co.,  17  Mont.  372. 

Nebraska.  —  Union  Pac.  R.  Co.  v.  O'Hern, 
24  Neb.  775. 

Nezu  Jersey.  —  Western  Union  Tel.  Co.  v. 
McMullen,  58  N.  J.  L.  155. 

New  York.  —  Sutherland  v.  Troy,  etc.,  R. 
Co.,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  83; 
McGovern  v.  Central  Vermont  R.  Co.,  123  N. 
Y.  280;  Dodd  v.  Bell,  15  N.  Y.  App.  Div.  258. 

North  Dakota.  —  Cameron  v.  Great  North- 
ern R.  Co.,  8  N.  Dak.  124. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Murphy, 
50  Ohio  St.  135;  Lake  Shore,  etc.,  R.  Co.  v. 
Fitzpatrick,  31  Ohio  St.  479. 

Oregon.  — Walsh  v.  Oregon  R.,  etc,  Co.,  10 
Oregon  250, 

Pennsylvania.  —  Folk  v.  Schaeffer,  186  Pa. 
St.  253;  Silliman  v.  Marsden,  (Pa.  1887)9  Atl. 
Rep,  639. 

Rhode  Island.  —  Pilling  v.  Narragansett 
Mach.  Co.,  19  R.  I.  666;  Laporte  v.  Cook,  (R. 
I.  1899)42  Atl.  Rep.  519. 

South  Carolina.  —  Farley  v.  Charleston 
Basket,  etc.,  Co.,  51  S.  Car.  222;  Lasure  v. 
Graniteville  Mfg.  Co.,  18  S.  Car.  281. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v. 
Stacker,  86  Tenn.  343,  6  Am.  St.  Rep.  840; 
National  Fertilizer  Co.  v.  Travis,  102  Tenn.  16. 

Texas.  —  Southwestern  Coal,  etc.,  Co.  v. 
Rohr,  15  Tex.  Civ.  App.  404. 

Utah.  —  Reddon  v.  Union  Pac.  R.  Co.,  5 
Utah  344;  Reese  v.  Morgan  Silver  Min.  Co., 
17  Utah  489. 

Virginia. — Southwest  Imp.  Co.  v.  Smith, 
85  Va.  306,  17  Am.  St.  Rep.  59;  Nelson  v. 
Chesapeake,  etc.,  R.  Co.,  88  Va.  971. 

Washington.  —  Dixon  v.  Bausman,  17  Wash. 
304- 

West  Virginia.  —  McKelvey  v.  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500. 

Wisconsin.  —  Hulehan  z>.  Green  Bay,  etc., 
R.  Co.,  6S  Wis.  520;  Andrews  v.  Chicago,  etc., 
R.  Co.,  96  Wis.  348. 

Wyoming.  —  Union  Pac.  R,  Co.  v.  Jarvi,  3 
Wyo.  375. 

1.  Assumption  of  Risk —  England.  —  Smith  v. 
Baker,  (1891)  A.  C.  325. 

United  States.  —  Oregon  Short  Line,  etc.,  R. 
Co.  v.  Tracy,  29  U.  S.  App.  529,  66  Fed.  Rep. 
931. 

Alabama.  — SouihernjR.  Co.  v.  Guyton,  (Ala. 
1899)  25  So.  Rep.  34. 

Arkansas.  —  Davis  v.  St.  Louis,  etc.,  R.  Co., 
53  Ark.  117. 

California.  —  Hennesey  v.  Bingham,  125 
Cal.  627;  Alexander  v.  Central  Lumber,  etc., 
Co.,  104  Cal.  532. 

Connecticut.  —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  559. 


Dakota.  —  Mares  v.  Northern  Pac.  R.  Co.,  3 
Dak.  336,  17  Am.  &  Eng.  R.  Cas.  620. 

Georgia.  —  Mclntyre  v.  Empire  Printing  Co., 
103  Ga.  288. 

Idaho.  —  Harvey  v.  Alturas  Gold  Min.  Co., 
(Idaho  1893)  31  Pac.  Rep.  819. 

Illinois.  —  Morris  v.  Pfeffer,  77  111.  App.  516; 
Offutt  v.  World's  Columbian  Exposition,  175 
111.  472. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  Bundy, 
152  Ind.  590. 

Iowa. — Stomme  v.  Hanford  Produce  Co., 
108  Iowa  137. 

Kansas.  —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  v.  Peterson,  S  Kan.  App. 
316. 

A'enluckv. — Avery  v.  Meek,  (Ky.  1898)  45 
S.  W.  Rep.  355. 

Massachusetts.  —  McCoy  v.  VVestborough, 
172  Mass.  504;  Austin  v.  Fitchburg  R.  Co., 
172  M;iss.  484. 

Michigan.  —  Balhoff  v.  Michigan  Cent.  R. 
Co.,  106  Mich.  606;  Fehnrich  v.  Michigan 
Cent.  R.  Co.,  87  Mich.  606. 

Minnesota.  —  Olmscheid  v.  Nelson-Tenney 
Lumber  Co.,  66  Minn.  61;  Hess  v.  Adamant 
Mfg.  Co.,  66  Minn.  79. 

Missouri.  —  Tabler  v.  Hannibal,  etc.,  R. 
Co.,  93  Mo.  79;  Moore  v.  St.  Louis  Wire  Mill 
Co.,  55  Mo.  App.  491. 

Nebraska.- — Lee  v.  Smart,  45  Neb.  31S; 
Union  Pac.  R.  Co.  v.  O'Hern,  24  Neb.  775. 

New  Hampshire. —  Demars  v.  Glen  Mfg. 
Co.  67  N.  H.  404;  Lintott  v.  Nashua  Iron, 
etc.,  Co.,  69  N.  H.  628. 

New  York.  —  Palmer  v.  Conant,  58  Hun  (N. 
Y.)  333;  Heavey  v.  Hudson  River  Water- 
Power,  etc.,  Co.,  57  Hun  (N.  Y.)  339. 

North  Carolina.  —  Bolden  v.  Southern  R. 
Co.,  123  N.  Car.  614. 

South  Carolina.  —  Boatwright  v.  Northeast- 
ern R.  Co.,  25  S.  Car.  128. 

Texas.  —  Texas  Cent.  R.  Co.  v.  Lyons,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  362;  Bonnet  v. 
Galveston,  etc.,  R.  Co.,  89  Tex.  72. 

Wisconsin. — Jensen  v.  Hudson  Sawmill 
Co.,  98  Wis.  73;  Neilon  v.  Marinette,  etc.. 
Paper  Co.,  75  Wis.  579;  Nadau  v.  White  River 
Lumber  Co.,  76  Wis  120. 

2.  Proximate  Cause  of  Injury.  —  Pullman 
Palace  Car  Co.  v.  Bluhm,  109  111.  20,  50  Am. 
Rep.  6or,  18  Am.  &  Eng.  R.  Cas.  87;  Dona- 
hoe  v.  Old  Colony  R.  Co.,  153  Mass.  356; 
Union  Stock  Yards  Co.  v.  Conoyer,  41  Neb. 
617;  Kern  v.  De  Castro,  etc.,  Sugar  Refining 
Co.,  (Brooklyn  City  Ct.  Gen.  T.)  5  N.  Y. 
Supp.  54S;  Cameron  v.  Great  Northern  R. 
Co.,  8  N.  Dak.  124. 

3.  Scope  of  Employment.  —  Georgia  Pac.  R. 
Co.  v.  Hudson,  89  Ga.  55S;  Voyer  v.  Dispatch 
Printing  Co.,  62  Minn.  393;  Murphy  v. 
Wabash  R.  Co.,  115  Mo.  in. 
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gence  of  the  master  or  the  servant,  the  question  in  regard  to  such  negligence 
is  one  of  law  for  the  court,  and  should  not  be  submitted  to  the  jury.1 

XXIX.  Master's  Liability  to  Third  Persons  — 1.  Negligence  of  Servant  — 

a.  Acts  Within  Scope  of  Employment  —  (\)  In  General.  —  The  master 
is  liable  for  all  injuries  to  person  or  property  caused  by  the  negligence  of  the 
servant,  if  the  act  which  results  in  the  injury  is  done  while  the  servant  is 
acting  within  the  scope  of  his  employment  in  the  master's  service;2  though 


1.  Where  Only  One  Inference  Dec'lucible  from 
Facts  —  England. — Skipp  v.  Eastern  Counties 
R.  Co.,  9  Exch.  223,  23  L.  J.  Exch.  23,  2  C.  L. 
R.  185. 

United  States. — Hathaway  v.  East  Tennessee, 
etc.,  R.  Co.,  29  Fed.  Rep.  489;  St.  Louis,  etc., 
R.  Co.  v.  Schumacher,  152  U.  S.  77;  Atchison, 
etc.,  R.  Co.  v.  Howard,  49  Fed.  Rep.  206,  4  U. 
S.  App.  202. 

Illinois.  — Inland  Steel  Co.  v.  Eastman,  80 
111.  App.  59;  Clark  v.  Wabash  R.  Co.,  52  111. 
App.  104. 

Indiana.  —  Rogers  v.  Leyden,  127  Ind.  50. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Mc- 
Candliss,  33  Kan.  366,  22  Am.  &  Eng.  R.  Cas. 
296. 

Massachusetts.  —  Downey  v.  Sawyer,  157 
Mass.  418. 

Michigan. — Perlick  v.  Detroit  Wooden  Ware 
Co.,  119  Mich.  331;  Redmond  v.  Delta  Lumber 
Co.,  96  Mich.  545. 

Missouri. — O'Brien  v.  Western  Steel  Co., 
100  Mo.  182,  18  Am.  St.  Rep.  536. 

New  York.  —  Hebert  v.  Delaware,  etc., 
Canal  Co.,  (Supm.  Ct.  Gen.  T.)  41  N.  Y.  St. 
Rep.  860,  62  Hun  (N.  Y.)  618;  Larow  v.  New 
York,  etc.,  R.  Co.,  61  Hun  (N.  Y.)  11;  Bailey 
v.  Rome,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  377; 
Corcoran  v.  Delaware,  etc.,  R.  Co.,  T26  N.  Y. 
673,  4  Sil v.  App.  (N.  Y.)  483;  Reichel  v.  New 
York  Cent.,  etc.,  R.  Co.,  130  N.  Y.  682,  42  N. 
Y.  St.  Rep.  5  to. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Crowder,  76 
Tex.  499;  Johnson  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  95. 

Utah.  —  Fritz  v.  Salt  Lake,  etc.,  Gas,  etc., 
Co.,  18  Utali  493. 

Washington.  —  Northern  Pac.  R.  Co.  v. 
O'Brien,  1  Wash.  599. 

Wisconsin.  —  Steffen  v.  Chicago,  etc.,  R.  Co., 
46  Wis.  259,  2t  Am   R.  Rep.  385. 

2.  Liability  of  Ma3ter  for  Servant's  Negligence 
—  England.  —  Milner  v.  Great  Northern  R.Co., 
50  L.  T.  N.  S.  367;  Joel  v.  Morison,  6  C.  &  P. 
501,  25  E.  C.  L.  511;  Lyons  v.  Martin,  35  E. 
C.  L.  448,  8  Ad.  &  El.  512,  3  N.  &  P.  509; 
Gregory  v.  Piper,  9  B.  &  C.  591,  17  E.  C.  L. 
454;  Brucker  &.  Fromoni,  6  T.  R.  659. 

Canada.  —  Stephens  v.  Chausse,  15  Can.  Sup. 
Ct.  379:  Martin  v.  Taylor,  3  Nova  Scotia 
Dec.  94. 

United  States.  —  Fort  v.  Union  Pac.  R.  Co., 
2  Dill.  (U.  S.)259;  Wrought-Iron  Range  Co.  v. 
Graham,  (C.  C.  A.)  80  Fed.  Rep.  474, 

Alabama.  —  Alabama,  eic,  R.  Co.  v.  Waller, 
48  Ala.  459;  Cawthorn  v.  Deas,  2  Port.  (Ala.) 
276;  Blackburn  v.  Baker,  1  Ala.  173;  Lindsay 
v.  Griffin.  22  Ala.  629;  Smith  v.  Causey,  22 
Ala.  568;  Walker  v.  Boiling,  22  Ala.  294. 

Arkansas.  — Gaines  v.  Bird,  57  Ark.  615,  38 
Am.  St.  Rep.  266. 

California.  —  Pike  v.  Brittan,  71  Cal.  159,  60 
Am.  Rep.  527;  Stephenson  v.  Southern  Pac. 
Co.,  93,Cal.  558,  27  Am.  St.  Rep.  223. 


Colorado.  —  Pierce  v.  Conners,  20  Colo.  178, 
46  Am.  St.  Rep.  279. 

Connecticut.  —  Geer  v.  Darrow,  61  Conn.  220. 
Delaware.  —  Wilson  v.  Rockland  Mfg.  Co.,  2 
Harr.  (Del.)  67;  Ford  v.  Charles  Warner  Co., 
1  Marv.  (Dei.)  88. 

Florida.  —  Camp  v.  Hall,  39  Fla.  535. 
Georgia.  — Central  R.  Co.  v.  De  Bray,  71  Ga. 
406. 

Illinois.  —  American  Express  Co.  v.  Risley, 
77  111.  App.  476;  Chicago,  etc.,  R.  Co.  v.  West, 
125  III.  320,8  Am.  St.  Rep.  380;  East  St.  Louis 
Connection  R.  Co.  v.  Reames,  173  111.  582; 
Dinsmoor  v.  Wolber,  85  111.  App.  152. 

Indiana.  —  Hipp  v.  State,  5  Blackf.  (Ind.) 
149,  33  Am.  Dec.  463;  Noblesville,  etc.,  Gravel 
Road  Co.  v.  Gause,  76  Ind.  T42,  40  Am.  Rep. 
224;  Banister  v.  Pennsylvania  Co.,  98  Ind.  220. 

Iowa.  —  Andrews  v.  Mason  City,  etc.,  R.  Co., 
77  Iowa  669;  Bathe  v.  Decatur  County  Agri- 
cultural Soc,  73  Iowa  11,  5  Am.  St.  Rep.  651. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Johns, 
36  Kan.  769,  59  Am.  Rep.  609;  Atchison,  etc, 
R.  Co.  v.  Randall,  40  Kan.  421,  38  Am.  &  Eng. 
R.  Cas.  255. 

Kentucky. — Johnson  v.  Bryan,  1  B.  Mon. 
(Ky.)  293;  Louisville  Gas  Co.  v.  Gutenkuntz, 
82  Ky.  432;  Speed  v.  Carpenter,  14  Ky.  L. 
Rep.  271;  Garrison  v.  Daniel,  15  Ky.  L.  Rep. 
749- 

Louisiana. — Holmes  v.  Tennessee  Coal,  etc., 
R.  Co.,  49  La.  Ann.  1465. 

Maine.  — ■  Simonton  v.  Loring,  68  Me.  164,  28 
Am.  Rep.  29;  Ames  v.  Jordan,  71  Me.  540,  36 
Am.  Rep.  352. 

Maryland.  —  Adams  v.  Cost,  62  Md.  264,  50 
Am.  Rep.  211. 

Massachusetts.  —  Conlon  v.  Eastern  R.Co., 
135  Mass.  195;  Huff  v.  Ford,  126  Mass.  24,  30 
Am.  Rep.  645;  Barrett  v.  Maiden,  etc.,  R.  Co., 
3  Allen  (Mass.)  101;  Gray  v.  Boston,  etc.,  R. 
Co.,  168  Mass.  20;  Colvin  v.  Peabody,  155 
Mass.  104. 

Michigan.  —  Smith  v.  Webster,  23  Mich.  298. 
Minnesota.  —  Waters  v.  Pioneer  Fuel  Co.,  52 
Minn.  474,  38  Am.  St.  Rep.  564. 

Mississippi.  —  Carson  v.  Leathers,  57  Miss. 
650;  Southern  Express  Co.  v.  Brown,  67  Miss. 
260,  19  Am.  St.  Rep.  306;  Mobile,  etc.,  R.  Co. 

Gray,  62  Miss.  383;  Western  Union  Tel.  Co. 
v.  Jones,  69  Miss.  658,  30  Am.  St.  Rep.  579. 

Missouri.  —  Ridge  v  Railroad  Transfer  Co., 
56  Mo.  App.  133;  Ephlandz/.  Missouri  Pac.  R. 
Co.,  57  Mo.  App.  147;  Streett  v.  Laumier,  34 
Mo.  469;  Canfield  v.  Chicago,  etc.,  R.  Co., 
59  Mo.  App.  354;  Hunt  v.  Missouri  R.  Co.,  14 
Mo.  App.  160;  Jennings  v.  Schwab,  64  Mo. 
App.  13;  Brill  v.  Eddy,  115  Mo.  596;  Voegeli  v. 
Pickle  Marble,  etc.,  Co.,  49  Mo,  App.  643; 
Werner  v.  Citizens  R.  Co.,  8r  Mo.  368;  Mul- 
len v.  Conlon,  (Mo.  1887)  4  S.  W.  Rep.  925; 
Siegrist  v.  Arnot,  10  Mo.  App.  197:  Todd  v. 
Havlin,  72  Mo.  App.  565;  James  v.  Muehle- 
bach,  34  Mo.  App.  512. 
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the  act  was  not  necessary  to  the  performance  of  the  servant's  duties,1  and  was 
not  expressly  authorized  by  the  master  or  known  to  him.2 

New  Hampshire.  —  Mitchell  v.  Boston,  etc., 
R.  Co.,  68  N.  H.96;  Rowellz/.  Boston,  etc.,  R. 
Co,,  6S  N.  H.  358. 

New  Jersey.  —  Redstrake  v.  Swayze,  52  N.  J. 
L.  129;  Price  v.  Simon,  62  N.  J.  L.  153. 

New  York. — Johnsons.  Netherlands  Ameri- 
can Steam  Nav.  Co.,  (Supm.  Ct.  Gen.  T.)  32 
N.  Y.  St.  Rep.  916;  Giese  v.  Hall,  37  Hun  (N. 
Y.)440;  Fisher  v.  Metropolitan  El.  R.  Co.,  34 
Hun  (N.  Y.)  433;  Murray  v.  Usher,  117  N.  Y. 
542,  affirming  46  Hun  (N.  Y.)  404:  O'Connell  v. 
Hillyard  (C.  PI.  Gen.  T.)  2  City  Ct.  (N.  Y.)  28; 
Macer  v.  Third  Ave.  R.  Co.,  47  N.  Y.  Super. 
Ct.  461;  Post  v.  Stockwell,  44  Hun  (N.  Y.)  2S; 
Leviness  v.  Post,  6  Daly  (N.  Y.)  321;  Hen- 
dricks v.  Sixth  Ave.  R.  Co.,  44  N.  Y.  Super. 
Ct.  8;  Cleghorn  v.  New  York  Cent.,  etc.,  R. 
Co.,  56  N.  Y.  44,  15  Am.  Rep.  375;  Swinarton 
v.  Le  Bjuiillier,  (C.  PI.  Gen.  T.)  31  Abb.  N. 
Cas.  (N.  Y.)  281,  7  Misc.  (N.  Y.)  639;  Althorf 
v.  Wolfe,  22  N.  Y.  355,  affirming v  Hilt.  (N.  Y.) 
344;  Drew  v.  Sixth  Ave.  R.  Co.  26  N.  Y.  49,  I 
Abb.  App.  Dec.  (N.  Y.)  556;  New  York,  etc., 
R.  Co.  v.  Schuyler,  38  Barb.  (N.  Y.)  534;  Jos- 
saers  v.  Walker,  24  N.  Y.  App.  Div.  38;  Gross 
v.  Pennsylvania,  etc.,  R.  Co.,  62  Hun  (N.  Y.) 
619,  16  N.  Y.  Supp.  616. 

North  Carolina. — Allison  v.  Western  North 
Carolina  R.  Co.,  64  N.  Car.  382;  Harriss  v. 
Mabry,  I  Ired.  L.  (23  N.  Car.)  240. 

Ohio. — Tiffin  v.  McCormack,  34  Ohio  St. 
638,  32  Am.  Rep.  408;  O'Neil  v.  Baltimore, 
etc.,  R.  Co.,  2  Ohio  Cir.  Ct.  505,  1  Ohio  Cir. 
Dec.  611;  King  v.  Herb,  18  Ohio  Cir.  Ct.  41; 
Henshaw  7'.  Noble,  7  Ohio  St.  226. 

Oregon.  — Oliver  v.  North  Pac.  Transp.  Co., 
'  3  Oregon  84. 

Pennsylvania. — Rauch  v.  Lloyd,  31  Pa.  St. 
358,  72  Am.  Dec.  747;  Pennsylvania  Co.  v. 
Tojmey,  91  Pa.  St.  256;  Fox  v.  Dougherty,  2 
W.  N.  C.  (Pa.)  417;  Miller  v.  Heck,  9  Watts 
(Pa.)  439;  Hays  v.  Millar,  77  Pa.  St.  238,  18 
Am.  Rep.  445;  Thompson  v.  Pennsylvania 
Coal  Co.,  1  Luz.  Leg.  Obs.  (Pa.)25;  Brunner  v. 
American  Tel.,  etc.,  Co.,  160  Pa.  St.  300;  Myers 
v.  Snyder,  Bright.  (Pa.)  489. 

South  Carolina.  —  M'CIure  v.  Richardson, 
Rice  L.  (S.  Car.)  215,  33  Am.  Dec.  105;  Dray- 
ton v.  Moore,  Dudley  L.  (S.  Car.)  268;  O'Con- 
nell v.  Strong,  Dudley  L.  (S.  Car.)26s;  Parker 
v.  Gordon,  Dudley  L.  (S.  Car.)  270;  Priester  v. 
Augley,  5  Rich.  L.  (S.  Car.)  44. 

Tennessee.  —  Smiths.  Memphis,  etc.,  Packet 
Co.,  (Tenn.  i836)  I  S.  W.  Rep.  104;  Payne  v. 
Western,  etc.,  R.  Co.,  13  Lea  (Tenn.)  507,  49 
Am.  Rep.  666,  18  Am.  &  Eng.  R.  Cas.  119. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Gorbetl,- 
49  Tex.  573;  Hargrave  v.  Vaughn,  82  Tex.  347; 
Missouri,  etc.,  R.  Co.  v.  Rodgers,  (Tex.  Civ. 
App.  1897)  39  S.  W.  Rep.  383;  International, 
etc.,  R.  Co.  v.  Cooper,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  470;  Campbell  v.  Trimble,  75 
Tex.  270. 

Vermont.  — Tuel  v.  Weston,  47  Vt.  634. 

West  Virginia.  —  Gillingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  588,  29  Am.  St.  Rep.  827. 

Wisconsin. — Milwaukee  v.  Davis,  6  Wis. 
377;  Chamberlain  v.  Milwaukee,  etc.,  R.  Co., 
11  Wis.  238;  Pool  v.  Chicago,  etc.,  R.  Co.,  53 
Wis.  657.  . 


See  also  the  title  Agency,  vol.  i,  p.  1151 
et  sea. 

The  Test  of  ihe  master's  liability  is,  not  the 
character  of  the  servant's  act.  but  whether  it 
was  done  within  the  3copeof  his  duly.  Dr.lan 
v.  Hubinger,  109  Iowa  408;  Harbison  v.  lliff,- 
10  Ohio  Dec.  58.  And  see  generally  the  cases 
cited  supra,  this  note. 

Negligence  of  the  Servant  Is  Essential  to  the 
master's  liability.  Therefore,  if  the  injury 
resulted  from  inevitable  accident,  as  where 
the  servant  stumbled  and  fell,  thereby  causing 
a  heavy  object  to  fall  on  the  plaintiff,  the  mas- 
ter is  not  liable.  Wall  v.  Lit,  195  Pa.  St, 
375 

Presence  of  Master  at  Time  of  Injury  Unneces- 
sary.—  Geer  ».  Darrow  61  Conn.  220;  Shaw  v. 
Reed,  9  W.  &  S.  (Pa.)  72;  Eaker  z.  Hagey,  11 
Montg.  Co.  Rep.  (Pa.)  205. 

Eule  Applicable  to  Eoth  Common-law  and  Statu- 
tory Negligence.  —  It  is  immaterial  whether  the 
injurious  act  or  omission  is  negligence  at  com- 
mon law  or  is  made  such  by  statute.  The 
master  is  equally  liable  in  eithei  case.  Osborne 
v.  McMasters,  40  Minn.  103,  12  Am.  St.  Rep. 
698. 

Liability  of  Corporation  for  Acts  of  Servant.  — 

As  to  the  liability  of  a  corporation  for  the  neg- 
ligence or  the  tortious  acts  of  its  servants,  see 
the  titles  Corporations  (Privatf),  vol.  7,  p. 
620;  Municipal  Corporations;  Officers  and 
Agents  of  Private  Corporations;  Ultra 
Vires. 

1.  Act  Unnecessary  to  Performance  of  Duties.  — 

Philadelphia,  etc.,  R.  Co.  v.  Derby,  14  How. 
(U.S.)  468;  McCann  v.  Consolidated  Tiaction 
Co.,  59  N.  J.  L.  481;  McCauley  v.  Hutkoff, 
(Supm.  Ct.  App  T.)  20  Misc.  (N.  Y.)  97. 

2.  Knowledge  of  or  Express  Authorization  by 
Master  Not  Necessary  —  England.  —  Turberville 
v.  Stampe,  1  Ld.  Raym.  264. 

United  States.  —  New  Orleans,  etc.,  R.  Co. 
v.  Harming,  15  Wall.  (U.  S.)  649;  Philadelphia, 
etc.,  R.  Co.  v.  Derby,  14  How.  (U.  S  )  468. 

California .  —  Turner  z>.  North  Beach,  etc., 
R.  Co.,  34  Cal.  594. 
Florida.  —  Camp  v.  Hall,  39  Fla.  535. 
Kentucky.  —  Robinson    v.    Webb,   11  Bush 
(Ky.)  482. 

Maryland.  —  Evans  v.  Davidson,  53  Md.  245, 
36  Am.  Rep.  400. 

Minnesota.  —  Smith  v.  Munch,  65  Minn. 
256. 

Missouri.  —  Garretzen  v.  Duenckel,  50  Mo. 
104,  11  Am.  Rep.  405;  Snyder  v.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  413. 

New  York.  —  Hardegg  v.  Willards,  (C.  PI. 
Gen.  T.)  12  Misc.  (N.  Y.)  17;  Rounds  v.  Dela- 
ware, etc.  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep. 
597;  Keep  v.  Walsh,  17  N.  Y.  App.  Div.  104. 

Oregon.  —  Oliver  v.  North  Pac.  Transp.  Co., 
3  Oregon  84. 

Tennessee.  —  Luttrell  v.  Hazen,  3  Sneed 
(Tenn.)  25. 

Texas.  — Ft.  Worth,  etc  ,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  1032:  In- 
ternational, etc.  R.  Co.  v.  Anderson,  S2  Tex. 
516,  27  Am.  St.  Rep.  902. 

Vermont.  —  Andrus  v.  Howard,  36  Vt.  251, 
84  Am.  Dec.  6S0. 
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Intoxication  of  Servant.  —  Where  an  injury  results  from  the  negligence  of  a 
servant  acting  within  the  scope  of  his  employment,  the  master's  liability  is  in 
no  way  affected  by  the  fact  that  the  servant  was  at  the  time  intoxicated.1 

Insanity  of  Servant.  —  While,  as  a  general  rule,  any  mental  disease  or  infirmity 
which  would  excuse  a  servant  from  criminal  responsibility  will  also  excuse  the 
master  from  civil  responsibility,  insanity  cannot  be  availed  of  as  a  defense  by 
the  master  for  injuries  caused  by  the  acts  of  the  servant,  if  the  master 
employed  the  servant  and  assigned  him  to  duty  with  knowledge  of  his  insane 
condition,  or  of  his  being  subject  to  sudden  fits  of  insanity.2 

(2)  Fires  Started  by  Servants.  —  Where  a  servant  doing  work  which  neces- 
sitates or  is  facilitated  by  the  use  of  fire,  negligently  suffers  property  on  adja- 
cent premises  to  be  injured  thereby,  the  master  will  be  liable  in  damages.3  If 
the  fire  is  started  by  direction  of  the  master,  he  cannot  shield  himself  from 
responsibility  by  showing  that  his  instructions  were  not  strictly  pursued  by 
the  servant.4  If,  however,  a  servant  steps  aside  from  his  employment,  and, 
solely  for  his  own  advantage,  builds  a  fire  which  damages  other  property,  the 
master  is  not  liable.5  So,  if  a  fire  is  started,  not  in  furtherance  of  any  work 
which  the  servant  is  doing,  but  solely  from  motives  of  malice  and  wantonness, 
the  master  will  not  be  liable.6 

(3)  Negligence  in  Using  Master  s  Horses.  ■ —  The  master  is  responsible  for 
an  injury  resulting  from  the  negligence  of  the  servant  while  driving  the  mas- 
ter's carriage  or  conveyance,  provided  the  servant  is  at  the  time  engaged  in 


1.  Intoxication  of  Servant  as  Affecting  Liability. 
—  Chapman  v.  New  York  Cent.  R.  Co.,  33  N. 
Y.  376,  88  Am.  Dec.  392. 

2.  Insanity  of  Servant  as  a  Defense.  —  Christian 

v.  Columbus,  etc.,  R.  Co.,  79  Ga.  460. 

3.  Work  Requiring  Use  of  Fire  or  Which  Fire 
Will  Facilitate.  —  Johnson  v.  Barber,  10  111.  425, 
50  Am.  Dec.  416;  Gould  v.  Northern  Pac.  R. 
Co.,  50  Minn.  <u6;  Ellegard  v.  Ackland,  43 
Minn  i<;2:  McCoun  v.  New  York  Cent.,  etc., 
R.  Co. ,"66  Barb.  (N.  Y.)  338;  Shaferz>.  Lacock, 
168  Pa.  Si.  497.  See  also  Cram  v.  Ryan,  24 
Ont.  500.  See  generally  the  title  Fires,  vol. 
13.  P-  404. 

Illustrations.  — Section  men  working  on  the 
defendant's  right  of  way,  adjacent  to  the 
plaintiff's  land,  started  a  fire  thereon.  There 
was  considerable  dry  grass  and  timber  between 
the  defendant's  road  and  the  plaintiff's  timber, 
and  a  heavy  wind  blowing  from  the  road. 
The  fire  was  communicated  to  the  plaintiff's 
property,  destroying  it,  and  it  was  held  that 
the  defendant  was  liable.  Gould  v.  Northern 
Pac.  R.  Co.,  50  Minn.  516. 

Where  the  defendant  and  his  workmen  were 
repairing  the  plaintiff's  roof,  and  the  plaintiff's 
house  was  set  on  fire  from  the  sparks  of  their 
fire-pot,  it  was  held  that  there  was  a  fair  pre- 
sumption that  the  fire  was  caused  by  the  neg- 
lige nee  of  1  he  workmen,  and  that  the  defendant 
was  not  relieved  from  liability  because  he  had 
furnished  proper  appliances  and  competent 
workmen.  Shafer  v.  Lacock,  168  Pa.  St. 
497. 

It  has  been  held  that  if  servants,  in  clearing 
up  a  field,  start  a  fire  for  that  purpose,  which 
spreads  to  adjoining  premises,  causing  injury 
to.  properly,  the  master  is  not  liable  where 
they  acted  in  disobedience  to  his  express 
orders  in  starting  the  fire;  apparently  because 
an  employment  to  clear  up  land  does  not  im- 
ply authority  to  burn  i t  off.  Andrews  v.  Green, 
62  N.  H.  436.    See  also  Moe  v.  Job,  1  N.  Dak. 


140,  in  which  it  was  held  that  the  master  was 
not  liable  for  injuries  to  property  caused  by  a 
fire  started  by  his  servants  contrary  to  his  ex- 
press orders.  It  did  not  appear  in  1  his  case 
whether  or  not  the  act  of  the  servant  was  in 
furtherance  of  the  master's  business. 

Scope  of  Authority  —  When  a  Question  for  Jury. 
—  A  farm  owner  who  had  given  to  his  son  gen- 
eral authority  to  act  for  him  in  conducting  the 
farm  sent  the  son  and  a  servant  to  clear  up  a 
tract  of  prairie  land  which  had  some  large  ant- 
hills and  a  pile  of  hay  upon  it.  The  servant, 
with  consent  of  the  son,  set  fire  to  the  hay. 
The  fire  escaped,  and  an  action  was  brought 
against  the  farm  owner  for  damages  caused  by 
setting  the  fire.  It  was  held  proper  to  submit 
to  the  jury  whether  the  son  was  authorized  to 
set  the  fire  or  order  it  set,  and  whether,  in  set- 
ting the  fire,  Iheservant  acted  under  authority 
implied  in  the  scope  of  his  employment. 
Lewis  v.  Schultz,  98  Iowa  341. 

4.  Fires  Started  by  Order  of  Master  —  Failure 
to  Obey  Directions.  —  Armstrong  v.  Cooley,  10 
111.  510. 

5.  Where  Servant  Builds  Fire  for  His  Own  Ad- 
vantage.—  Pittsburgh,  etc.,  R.  Co.  v.  Shields, 
47  Ohio  St.  387,  21  Am.  St.  Rep.  840. 

Application  of  Rule.  —  Section  men  of  a  rail- 
road company,  during  the  noon  hour,  when 
not  engaged  in  work,  built  a  fire  on  the  com- 
pany's right  of  way  to  cook  their  dinner,  and 
because  of  their  negligence  in  failing  to  ex- 
tinguish the  fire,  it  spread  to  the  plaintiff's 
land  and  destroyed  his  property.  The  com- 
pany was  held  not  liable,  since  the  servants 
were  not  acting  within  the  scope  of  their  em- 
ployment. Morier  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  351,  47  Am.  Rep.  793. 

For  a  case  arriving  at  the  opposite  conclu- 
sion on  this  identical  slate  of  facts,  see  St. 
Louis  Southwestern  R.  Co.  7'.  Ford,  65  Ark.  96. 

6.  Fire  Started  from  Motives  of  Malice.  —  John- 
son v.  Barber,  10  111.  426,  50  Am.  Dec.  416. 
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his  master's  business,1  and  especially  is  this  true  where  the  master  is  present, 
being  driven  by  the  servant.2  But  if  the  servant,  through  whose  negligence 
in  driving  injury  results,  is  acting  solely  on  business  of  his  own,  the  master  is 
not  responsible.3 

Deviation  from  Route.  —  If  the  servant  driving  his  master's  conveyance  on  his 
master's  business  makes  a  detour  from  the  direct  road  for  some  purpose  of 
his  own,  his  master  will  be  answerable  for  any  injury  caused  by  his  careless 
driving  while  so  out  of  his  proper  route.4  But  if,  after  completing  the  mas- 
ter's business,  he  drives  farther  on  to  do  an  errand  for  a  third  person,  or  in 
the  prosecution  of  his  own  business,  he  is  not  acting  within  the  scope  of  his 
employment,  and  the  master  is  not  liable.5 


1.  Negligence  in  Using  Master's   Horses  — 

England.  —  Mitchell  v.  Crassvveller,  13  C.  B. 
237,  76  E.  C.  L.  237;  Patten  v.  Rea,  2  C.  B.  N. 
S.  606,  89  E.  C  L.  606;  M'Manus  v.  Crickett, 
1  East  106;  Croft  v.  Alison,  4  B.  &  Aid.  590, 
6  E.  C.  L.  614;  Sleath  v.  Wilson,  9  C.  &  P.  607, 
38  E.  C.  L.  249. 

Canada.  —  Lovvnds  v.  "Robinson,  11  Nova 
Scotia  364. 

Colorado.  —  Pierce  v.  Conners,  20  Colo.  178, 
46  Am.  St.  Rep.  279. 

Delaware.  —  Mcl.ane  v.  Sharpe,  2  Harr. 
(Del.)  481. 

Illinois.  —  Lovingston  v.  Bauchens,  34  111. 
App.  544;  Dinsmoorz/.  Wolber,  85  111.  App.  152. 

Kansas.  —  Moulton  v.  Aldrich,  28  Kan.  300. 

Kentucky.  —  Lashbrook  v.  Patten,  1  Duv. 
(Ky.)  316;  ViHere^.  Payne,  2  Ky.  L.  Rep.  230. 

Massachusetts.  —  Kimball  v.  Cushman,  103 
Mass.  194,  4  Am.  Rep.  528. 

Minnesota.  —  Mulvehill  v.  Bates,  31  Minn. 
364,  47  Am.  Rep.  796. 

Missouri. — Jennings  v.  Schwab,  64  Mo. 
App.  13. 

New  York.  —  Smith  v.  Consumer's  Ice  Co., 
52  N.  Y.  Super.  Ct.  430;  Coulter  v.  American 
Merchants'  Union  Express  Co.,  5  Lans.  (N.  Y.) 
67;  Moebus  v.  Herrmann,  108  N.  Y.  349,  2  Am. 
St.  Rep.  440;  Oelerich  v.  New  York  Condensed 
Milk  Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
127;  Clark  v.  Koehler,  46  Hun.(N.  Y.)  536. 

Wisconsin.  —  Schaefer  v.  Osterbrink,  67  Wis. 
495,  58  Am.  Rep.  875. 

Hiring  Driver  and  Team.  —  As  to  the  liability 
for  the  negligence  of  a  driver  hired  with  the 
team  by  the  owner  of  the  team  to  a  third  per- 
son, see  infra,  this  section,  Acts  of  Servant 
under  Both  General  and  Special  Employments. 

Wilful  Act  of  Servant.  —  Limpus  v.  London 
Gen.  Omnibus  Co.,  I  H.  &  C.  526;  Clark  v. 
Koehler,  46  Hun  (N.  Y.)  536;  Young  v.  South 
Boston  Ice  Co.,  150  Mass.  527. 

Effect  of  Statutory  Liability  of  Servant.  —  The 
fact  that  a  servant  who  during  his  course  of 
employment  causes  an  injury  by  negligently 
driving  a  learn  upon  the  highway  in  violation 
of  the  lavv  of  the  road  is  liable  in  damages  to 
the  person  injured,  by  virtue  of  a  special  statu- 
tory provision,  is  no  bar  to  an  action  by  such 
person  at  common  law  against  the  master  for 
the  servant's  negligence.  Reynolds  7/.  Hanra- 
han,  100  Mass.  313. 

Effect  of  Statutory  Penalty  for  Violating  Rules 
of  the  Road.  —  Under  a  statute  requiring  the 
drivers  of  vehicles,  on  meeting,  to  drive  to  the 
right  of  the  middle  of  the  traveled  part  of 
the  road,  and  providing  that  "  every  person 


offending  against  the  provisions  "  of  the  act 
shall  for  each  offense  forfeit  a  certain  sum, 
recoverable  beiore  a  ;  ustice,  and  that  "  he  shall 
be  further  liable  to  any  party  for  all  damages 
sustained  by  reason  of  such^offense,"  the  mas- 
ter is  not  liable  in  damages  for  a  violation  of 
the  statute  by  his  servanl.  It  applies  only  to 
the  party  actually  offending  against  it.  Good- 
hue v.  Dix,  2  Gray  (Mass.)  181. 

Where  a  Servant  in  the  Performance  of  His 
Duties  Is  Not  Accustomed  or  Authorized  to  Use  a 
Horse  or  Conveyance,  and  wrongfully  takes  a 
horse  or  conveyance  belonging  either  to  the 
master  or  to  some  other  person,  and  in  thus 
performing  his  service  carelessly  causes  inju- 
ries, the  master  is  not  liable.  Strelton  v. 
Toronto,  13  Ont.  139;  Wilson  v.  Pennsylvania 
R.  Co.,  63  N.  J.  L.  385.  Compare  Goodman  v. 
Kennell,  1  M.  &  P.  241,  17  E.  C.  L.  180. 

2.  Where  Master  Is  Present.  —  Chandler  v. 
Broughlon,  2  L.  J.  Exch.  25. 

3.  Where  Servant  Is  Acting  Solely  for  His  Own 
Purpose.  —  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476; 
Sleath  v.  Wilson,  9  C.  &  P.  607,  38  E.  C.  L. 
249;  Mitchell  v.  Crassweller,  13  C.  B.  242,  76 
E.  C.  L.  242;  Joel  v.  Morison,  6  C.  &  P.  501, 
25  E.  C.  L.  511;  Limpus  v.  London  Gen.  Omni- 
bus Co.,  1  H.  &  C.  526;  Cormick  v.  Digby, 
Ir.  R.  9  C.  L.  557;  Stone  v.  Hills,  45  Conn.  48, 
20  Am.  Rep.  635;  Sheridan  v.  Charlick,  4  Daly 
(N.  Y.)  342;  Cavanagh  v.  Dinsmore,  12  Hun 
(N.  Y.)465. 

4.  Deviation  from  Route.  —  England.  —  Joel 
v.  Moris-on,  6  C.  &  P.  501,  25  E.  C.  L.  511; 
Sleath  v.  Wilson,  9  C.  &  P.  607,  38  E.  C.  L. 
249;  Patten  v.  Rea,  2  C.  B.  N.  S.  006,  89  E.  C. 
L.  606;  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476; 
Venables  v.  Smith,  2  Q.  B.  279;  Lambi/.  Palk, 
9  C.  &  P.  629,  38  E.  C.  L.  261;  Mitchell  v. 
Crassvveller,  13  C.  B.  242,  76  E.  C.  L.  242. 

Canada.  —  Merritt  v.  Hepenstal,  25  Can.  Sup. 
Ct.  150. 

United  States.  —  Rahn  v.  Singer  Mfg.  Co.,  26 
Fed.  Rep.  912,  affirmed  132  U.  S.  518. 

Connecticut.  —  Ritchie  v.  Waller,  63  Conn. 
155,  38  Am.  St.  Rep.  361. 

Illinois.  —  Chicago  Consol.  Bottling  Co.  v. 
McGinnis  S6  111.  App.  3S. 

Minnesota.  —  Mulvehill  v.  Bates,  31  Minn. 
364,  47  Am.  Rep.  796. 

New  York.  —  Geraty  v.  National  Ice  Co.,  16 
N.  Y.  App.  Div.  174;  Williams  v.  Koehler,  41 
N.  Y.  App.  Div.  426. 

5.  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476;  Joel 
v.  Morison,  6  C.  &  P.  501,  25  E.  C.  L.  511; 
Mitchell  v.  Crassweller,  13  C.  B.  242,  76  E.  C. 
L.  242;  Stone  v.  Hills,  45  Conn.  48,  29  Am. 
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(4)  Obstruction  of  Roads,  Streams,  etc.  —  A  master  is  liable  for  injuries 
caused  by  the  negligent  acts  of  his  servants  acting  within  the  scope  of  their 
employment  in  placing  obstructions  in  highways  and  streams  and  thereby 
causing  damage  to  others.1 

(5)  Disobedience  of  Orders  or  Instructions  of  Master.  — The  master  is  not 
relieved  from  liability  by  reason  of  the  fact  that  the  act  resulting  in  injury  was 
done  in  disobedience  of  his  express  orders,2  or  that  he  directed  the  servant 
to  be  careful,  or  even  that  he  cautioned  him  against  the  particular  act  of 
negligence  which  produced  the  injury. 3  because  the  test  of  the  master's  respon- 
sibility for  the  acts  of  his  servants  is  not  whether  such  act  was  done  in  accord- 
ance with  the  instructions  of  the  master  to  the  servant,  but  whether  it  was 
done  in  the  prosecution  of  the  business  that  the  servant  was  employed  to  do.4 

b.  Acts  Outside  Scope  of  Employment. — The  master  is  not  responsible 
for  the  wrongful  act  of  a  servant  unless  that  act  is  done  in  the  execution  of 


Rep.  635;  Cavanagh  v.  Dinsmore,  12  Hun  (N. 
Y.)465- 

1.  Obstructions  Placed  in  Highways  and  Streams 
by  Servant.  —  Baxter  v.  Chicago,  etc.,  R.  Co., 
87  Iowa  4S8;  Harlow  z<.  Humiston,6  Cow.  (N. 
Y.)  189;  Baxter  v.  Warner,  6  Hun  (N.  Y.)  585; 
Tinker  v.  New  York,  etc.,  R.  Co.,  71  Hun  (N. 
Y.)43i;  Donnelly  v.  Cowen,  (Supm.  Ct.  App. 
T.)  20  Misc.  (N.  Y.)  100;  Driscoll  v.  Carlin,  50 
N.  J.  L.  28;  Ft.- Worth,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  1032; 
Bessex  v.  Chicago,  etc.,  R.  Co.,  45  Wis.  477; 
Enos  v.  Hamilton,  24  Wis.  658. 

2.  Disobedience  of  Express  Orders  —  United 
States.  —  Philadelphia,  etc.,  R.  Co.  v.  Derby, 
14  How.  (U.  S.)  468;  Heenrich  v.  Pullman 
Palace  Car  Co.,  20  Fed.  Rep.  100;  Singer  Mfg. 
Co.  v.  Rahn,  132  U.  S.  518. 

Alabama.  —  Postal  Tel.  Co.  v.  Brantley,  107 
Ala.  683. 

Arkansas.  —  Duggins  v.  Waison,  15  Ark. 
118,  60  Am.  Dec.  560. 

Florida,  — Camp  v.  Hall,  35  Fla.  535. 

Illinois. — Lake  Shore,  etc.,  R.  Co.  v.  Brown, 
123  111.  162,  5  Am.  St.  Rep.  510,  31  Am.  & 
Eng.  R.  Cas.  61;  Consolidated  Ice  Mach.  Co. 
v.  Keifer,  134"  III.  481,  23  Am.  St.  Rep.  688; 
Oxford  v.  Peter,  28  111.  434;  Toledo,  etc.,  R. 
Co.  v.  Harmon,  47  111.  298,  95  Am.  Dec. 
489. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Kirk, 
102  Ind.  399,  52  Am.  Rep.  675;  Oakland  City 
Agricultural,  etc.,  Soc.  v.  Bingham,  4  Ind. 
App.  5+5- 

Kentucky.  —  Robinson  v.  Webb,  11  Bush 
(Ky.)  482. 

Massachusetts.  —  Ramsden  v.  Boston,  etc., 
R.  Co.,  104  Mass.  117,  6  Am.  Rep.  200;  Cole- 
man v.  New  York,  etc.,  R.  Co.,  106  Mass.  160; 
Powell  v.  Deveney,  3  Cush.  (Mass.)  300,  50 
Am.  Dec.  73S;  Southwick  v.  Estes,  7  Cush. 
(Mass.)  385. 

Michigan.  —  Fitzsimmons  v.  Milwaukee, 
etc.,  R.  Co.,  9S  Mich.  257. 

Missouri.  —  Whitehead  v.  St.  Louis,  etc.,  R. 
Co.,  99  Mo.  263,  39  Am.  &  Eng.  R.  Cas.  410; 
Harriman  v.  Stowe,  57  Mo.  93;  Mound  City 
Paini,  etc.,  Co.  v.  Conlon,  92  Mo.  221;  Snyder 
v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  413. 

New  Jersey.  —  McCann  v.  Consolidated 
Traction  Co.,  59  N.  J.  L.  481. 

New  York.  —  Riegler  v.  Tribune  Assoc.,  40 
N.  Y.  App.  Div.  324. 


Oregon.  —  French  v.  Cresswell,  13  Oregon 
418. 

Pennsylvania.  —  Dougherty  v.  Philadelphia, 
etc.,  R.  Co.,  171  Pa.  St.  457,  37  W.  N.  C.  (Pa.) 
114;  Philadelphia,  etc.,  R.  Co.  v.  Braemer, 
17  W.  N.  C.  (Pa.)  227. 

Tennessee.  —  Luitrell  v.  Hazen,  3  Sneed 
(Tenn.)  25. 

Texas.  —  Texas  Trunk  R.  Co.  v.  Johnson,  75 
Tex.  158. 

Vermont.  —  Palmer  v.  St.  Albans,  60  Vt.  427, 
6  Am.  St.  Rep.  125. 

West  Virginia.  —  Gregory  v.  Ohio  River  R. 
Co.,  37  W.  Va.  606. 

Wisconsin. — Reinke  v.  Bentley,  90  Wis.  457. 

See  also  the  title  Agency,  vol.  1,  p.  1155, 
note  3. 

Disobedience  Procured  by  Person  Injured.  —  The 

rule  stated  in  the  text  does  not,  of  course,  ap- 
ply where  the  injury  was  the  result  of  arrange- 
ments made  by  the  person  injured  with  the 
servant,  with  knowledge  that  they  were  in 
contravention  of  prior  orders  from  the  master. 
Snider  v.  Crawford,  47  Mo.  App.  8. 

3.  Immateriality  of  Directions  to  Be  Careful.  — 
Howe  v.  Newmarch,  12  Allen  (Mass.)  52; 
Southwick  v.  Estes,  7  Cush.  (Mass.)  385; 
Hammond,  etc.,  Electric  R.  Co.  v.  Spyzchalski, 
17  Ind.  App.  7. 

4.  Instructions  of  Master  Not  the  Test  of  liabil- 
ity—  United  States.  —  Philadelphia,  etc.,  R. 
Co.  v.  Derby,  14  How.  (U.  S.)  468. 

Arkansas.  —  Duggins  v.  Watson,  15  Ark. 
118,  60  Am.  Dec.  560. 

California.  —  Stephenson  v.  Southern  Pac. 
Co.,  93  Cal.  558,  27  Am.  St.  Rep.  223. 

Massachusetts.  —  Powell  v.  Deveney,  3  Cush. 
(Mass.)  300,  50  Am.  Dec.  738. 

Minnesota.  —  Morierz'.  St.  Paul,  etc.,  R.  Co., 
31  Minn.  352,  47  Am.  Rep.  793. 

Missouri.  —  Eckert  v.  St.  Louis  Transfer  Co., 
2  Mo.  App.  36;  Schmidt  v.  Adams,  18  Mo. 
App.  432;  Canfield  v.  Chicago,  etc.,  R.  Co.,  59 
Mo.  App.  354;  Garretzen  v.  Duenckel,  50  Mo. 
104,  11  Am.  Rep.  405. 

New  York.  —  Tierney  v.  Syracuse,  etc.,  R. 
Co.,  85  Hun  (N.  Y.)  146;  Ray  v.  Cortland,  etc., 
Traction  Co.,  19  N.  Y.  App.  Div.  530;  Clark 
v.  Koehler,  46  Hun  (N.  Y.)  536;  Cosgrove  v. 
Ogden,  49  N.  Y.  257,  10  Am.  Rep.  361;  Molt  v. 
Consumer's  Ice  Co.,  73  N.  Y.  543. 

West  Virginia.  —  Gregory  v.  Ohio  River  R. 
Co.,  37  W.  Va.  606. 
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authority,  expressed  or  implied.  Beyond  the  scope  of  his  employment,  the 
servant  is  as  much  a  stranger  to  his  master  as  any  third  person,  and  an  act  of 
the  servant,  not  done  in  the  execution  of  the  service  for  which  he  was  engaged, 
cannot  be  regarded  as  the  act  of  the  master.1 


1.  Acts  Not  Within  Scope  of  Employment  — 

England.  —  M'Kenziez'.  M'Leod,  10  Bing.  385, 
25  E.  C.  L.  175;  Middleton  v.  Fowler,  1  Salk. 
282;  Limpus  v.  London  Gen.  Omnibus  Co.,  1 
H.  &  C.  54.1 ;  Poulton  v.  London,  etc.,  R.  Co., 
L.  R.  2  Q.  B.  534;  Mitchell  v.  Crassweller,  13 
C.  B.  237,  76  E.  C.  L.  237;  Coleman  v.  Riches, 
16  C.  B.  104,  81  E.  C.  L.  104;  Rayner  v.  Mitch- 
ell, 2  C.  P.  D.  357;  Milner  v.  Great  Northern 
R.  Co.,  50  L.  T.  NT.  S.  367. 

Canada.  —  Cunningham  v.  Grand  Trunk  R. 
Co.,  31  U.  C.  Q.  B.  350;  Kerr  v.  Atlantic,  etc., 
R.  Co.,  25  Can.  Supp.  Ct.  197. 

Alabama.  —  Mayer  v.  Thompson-Hutchison 
Bldg.  Co.,  104  Ala.  6n,  53  Am.  St.  Rep.  88; 
Goodloe  v.  Memphis,  etc.,  R.  Co.,  107  Ala. 
233,  54  Am.  Si.  Rep.  67. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  Am.  Rep,  10;  Houston, 
etc.,  R,  Co.  v.  Boiling,  59  Ark.  395,  43  Am. 
St.  Rep.  38;  Memphis,  etc.,  R.  Co.  v.  String- 
fellow,  44  Ark.  322,  51  Am.  Rep.  598. 

California .  — ■  Baker  v.  Kinsey,  38  Cal.  631, 
99  Am.  Dec.  438,  Andrews  v.  Runyon,  65  Cal. 
629. 

Connecticut. — Phelon  v.  Stiles,  43  Conn.  433; 
Thames  Steamboat  Co.  v.  Housatonic  R  Co., 
24  Conn.  52. 

Delaware  —  Higgins  v.  Chesapeake,  etc., 
Canal  Co.,  3  Harr.  (Del.)  411. 

Georgia.  —  Lee  v.  Nelms,  57Ga.253;  Georgia 
R.,  etc.,  Co.  v.  Wood,  g4  Ga.  124,  47  Am.  St. 
Rep.  146. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Koehler, 
47  III.  App.  147;  Biederman  v.  Brown,  49  111. 
App.  483;  Satierfield  v.  Western  Union  Tel. 
Co.,  23  111.  App.  446;  Chicago  Consol.  Bottling 
Co.  v.  McGinnis,  51  III.  App.  325;  Illinois 
Cent.  R.  Co.  v.  Ross,  31  III.  App.  170;  Chi- 
cago, etc.,  R.  Co.  v.  Epperson,  26  111.  App.  72; 
Johnson  v.  Barber,  10  111.  425.  50  Am.  Dec. 
416;  Tuller  v.  Voght,  13  111.  278;  Toledo,  etc., 
R.  Co.  v.  Harmon,  47  111.  298,  95  Am.  Dec. 
489;  Chicago  Consol.  Bottling  Co.  v.  McGin- 
nis, 86  111.  App.  38. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Palmer, 
13  Ind.  App.  161;  Oakland  City  Agricultural, 
etc.,  Soc.  v.  Bingham,  4  Ind.  App.  545 ;  Nobles- 
vi lie,  etc.,  Gravel  Road  Co  v.  Gause,  76  Ind. 
142,  40  Am.  Rep.  224. 

Iowa.  —  Golden  v.  Newbrand,  52  Iowa  59,  35 
Am.  Rep.  257. 

Kansas. —  Maier  v.  Randolph,  33  Kan.  340; 
Hudson  v.  Missouri,  etc.,  R.  Co.,  16  Kan.  470. 

Kentucky.  —  Whallen  v.  Wetzel.  6  Ky.  L. 
Rep.  49;  Lackat  v.  Lutz,  94  Ky.  2S7. 

Louisiana.  —  Graham  v.  St.  Charles  St.  R. 
Co.,  47  La.  Ann.  1656,  49  Am.  St.  Rep.  436. 

Maryland.  —  Deford  v.  State,  30  M.d.  179. 

Massachusetts.  —  Driscoll  v.  Scanlon.  165 
Mass.  348,  52  Am.  St.  Rep.  523;  Bowler  v. 
O'Connell,  162  Mass.  319,  44  Am.  St.  Rep.  359; 
Smith  v.  Spitz,  156  Mass.  319;  Walton  v.  New 
York  Cent.  Sleeping  Car  Co.,  139  Mass.  556; 
Southwick  v.  Estes,  7  Cush.  (Mass.)  385. 

Michigan.  —  Moore  v.  Sanborne,  2  Mich.  519, 
5  )  Am.  Dec.  209;  Wiltse  v.  State  Road  Bridge 


Co.,  63  Mich.  639;  Keating  v.  Michigan  Cent. 
R.  Co.,  97  Mich.  154,  37  Am.  St.  Rep.  328. 

Mississippi.  —  Vicksburg  Water  Supply  Co. 
v.  Gorman,  70  Miss.  360;  Burke  v.  Shaw,  59 
Miss.  443. 

Missouri.  —  Reilly  v.  Hannibal,  etc.,  R.  Co., 
94  Mo.  600,  34  Am.  &  Eng.  R.  Cas.  81;  Hart- 
man  v.  Muehlebach,  64  Mo.  App.  565;  Eckett 
v.  St.  Louis  Transfer  Co.,  2  Mo.  App.  36;  Sny- 
der v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  413; 
Schmidt  v  Adams,  18  Mo.  App.  432;  Voegeli 
v.  Pickel  Marble,  etc.,  Co.,  49  Mo.  App.  643; 
Walker?'.  Hannibal,  etc.,  R.  Co.,  121  Mo.  575, 
42  Am.  St.  Rep.  547;  Jackson  v.  St.  Louis,  etc., 
R.  Co.,  87  Mo.  430;  Farber  v.  Missouri  Pac. 
R.  Co.,  32  Mo.  App.  378;  Jones  v.  St.  Louis, 
etc.,  Packet  Co.,  43  Mo.  App.  398;  Stringer  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  299;  Meade  v. 
Chicago,  etc.,  R.  Co,  68  Mo.  App.  92;  Haehl 
v.  Wabash  R.  Co.,  ug  Mo.  339;  McKeon  v. 
Citizens'  R.  Co.,  42  Mo.  79;  Burger  v.  St. 
Louis,  etc.,  R.  Co.,  123  Mo.  679;  Cousins  v. 
Hannibal,  etc.,  R.  Co.,  66  Mo.  572;  Ridge  v. 
Railroad  Transfer  Co.,  56  Mo.  App.  133. 

ATebra<;ka.  —  Western  Union  Tel.  Co.  v.  Mul- 
lins,  44  Neb.  732. 

New  Hampshire.  —  Bean  v.  Sturtevant,  8  N. 
H.  146,  28  Am.  Dec.  389;  Jewell  v.  Grand 
Trunk  R.  Co.,  55  N.  H.  84;  Andrews  v.  Green, 
62  N.  H.  436;  Sinclair  v.  Pearson,  7  N.  H.  219. 

New  York.  —  Finley  71.  Hudson  Electric  R. 
Co.,  64  Hun  (N.  Y.)  373;  Smith  v.  New  York 
Cent.,  etc.,  R.  Co.,  78  Hun  (N.  Y.)  524;  Mc- 
Cauley  v.  Fidelity,  etc.,  Co.,  (Supm.  Ct.  App. 
T.)  16  Misc.  (N.  Y.)  574:  Morris  v.  Brown.  111 
N.  Y,  318,  7  Am.  St.  Rep.  751,  reversing 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  832;  Feri- 
eran  v.  Singer  Mfg.  Co.,  20  N.  Y.  App.  Div. 
574;  Meehan  v.  Morewood,  126  N.  Y.  667; 
Jossaers  v.  Walker,  14  N.  Y.  App  Div.  303; 
Ray  v.  Keene,  19  N.  Y.  App.  Div.  14"  :  Marsh 
v.  Hand,  120  N.  Y.  315;  Fowler  v.  Holmes. 
(Brooklyn  City  Ct.  Gen.  T.)  3  N.  Y.  Supp  S16; 
Wyllie  v.  Palmer,  63  Hun  (N.  Y.)  8;  Tinker  v. 
New  York,  etc.,  R.  Co.,  71  Hun  (N.  Y.)43i; 
Mars  v.  Delaware,  etc..  Canal  Co.,  54  Hun  (N. 
Y.)  625;  Courtney  v.  Baker,  37  N.  Y.  Super. 
Ct.  249;  Cords  v.  Third  Ave.  R.  Co.,  56  N.  Y. 
Super.  Ct.  570;  Fisher  v.  Metropolitan  El.  R. 
Co.,  34  Hun  (N.  Y.)  433- 

Ohio.  —  Little  Miami  R.  Co.  v.  Wetmore,  19 
Ohio  St.  110,  2  Am.  Rep.  373;  Carman  v. 
Steubenville,  etc.,  R.  Co.,  4  Ohio  St.  390; 
Greenfield  First  Nat.  Bank  v.  Marietta,  etc., 
R.  Co.,  20  Ohio  St.  259,  5  Am.  Rep.  655;  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2 
Am.  Rep.  373;  O'Neil  v.  Baltimore,  etc..  R. 
Co.,  2  Ohio  Cir.  Ct.  504,  1  Ohio  Cir.  Dec.  610. 

Pennsylvania.  —  Flower  v.  Pennsylvania  R. 
Co.,  69  Pa.  St.  210,  8  Am.  Rep.  251;  Hobdy  v. 
Margotto,  4  Lack.  Leg.  N.  (Pa.)  17. 

South  Carolina.  —  Moore  v.  Columbia,  etc., 
R.  Co.,  38  S.  Car.  1;  McClenaghan  v.  Brock,  5 
Rich.  L.  (S.  Car.)  17. 

Texas. — San  Antonio,  etc.,  R.  Co.  v.  Belt, 
(Tex.  Civ.  App.  1S9S)  46  S.  W.  Rep.  374:  Culf, 
etc.,  R.  Co.  v.  Dawkins,  77  Tex.  22S;  Branch 
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2.  Wilful,  Wanton,  or  Malicious  Acts  of  Servant  —  a.  Acts  Within  SCOPE 
OF  Employment — (i)  In  General. — -The  rule  laid  down  by  the  earlier 
decisions,  both  in  England  and  the  United  States,  is  that  the  master  is  not 
liable  for  damages  resulting  from  the  wilful,  wanton,  or  malicious  acts  of  his 
servant,  unless  done  by  his  express  direction  or  with  his  assent.1  Hut  the 
doctrine  of  the  modern  authorities  is  that  the  master  is  liable  for  trespasses, 
and  other  wilful  and  wanton  acts  of  his  servant  committed  within  the  scope 
of  his  employment,  as  well  as  for  acts  of  negligence ;  or,  in  other  words,  if  the 
servant  misconducts  himself  in  the  course  of  his  employment,  his  acts  are 
those  of  the  master,  who  must  answer  for  them.2    In  the  abstract  this  rule  is 


■  v.  International,  etc.,  R.  Co.,  92  Tex.  288;  In- 
ternational, etc.,  R.  Co.  v.  Anderson,  82  Tex. 
516,  27  Am.  St.  Rep.  902;  Western  Union  Tel. 
Co.  v.  Foster,  64  Tex.  220.  53  Am.  Rep.  754; 
Dawkins  v.  Gulf,  etc.,  R.  Co.,  77  Tex.  232. 
Vermont. —  Way  v.  Powers,  57  Vi.  135. 
Washington.  —  Robinson  v.  McNeill,  18 
Wash.  163. 

Wisconsin.  —  Dells  v.  Stollenwerk,  78  Wis. 
339. 

See  also  the  title  Agency,  vol.  1,  p.  1156, 
note  1. 

If  the  Servant  Steps  Aside  from  His  Business, 
for  However  Short  a  Time,  to  do  an  act  not  con- 
nected with  such  business,  the  relation  of  mas- 
ter and  servant  is  for  the  time  suspended,  and 
the  act  of  the  servant  during  such  interval  is 
not  to  be  attributed  to  the  master. 

Temporary  Suspension  of  Relation.  —  Higgins 
v.  Western  Union  Tel.  Co.,  156  N.  Y.  79. 

Facilities  Afforded  by  Servant's  Relation  to 
Master  Not  Material.  — Garretzen  v.  Duenckel, 
50  Mo.  104,  11  Am.  Rep.  405. 

As  to  Fires  negligently  caused  by  servants, 
see  supra,  this  section,  I.  a.  Acts  Within  Scope 
of  Employment. 

1.  Early  Cases  Holding  Master  Not  Liable  for 
Wilful  or  Malicious  Acts  of  Servant  —  England. 
—  M'Maius  v.  Crickeit,  1  East  106;  Lyons  v. 
Martin,  8'  Ad.  &  El.  512,  35  E.  C.  L.  448; 
Bolingbroke  v.  Local  Board,  L.  R.  9  C.  P.  575. 

Alabama.  —  Blackburn  v.  Baker,  I  Ala.  173; 
Lindsay  v.  Griffin,  22  Ala.  629. 

Connecticut.  —  Crocker  v.  New  London,  etc., 
R.  Co.,  24  Conn.  265;  Church  v.  Mansfield,  20 
Conn.  287. 

loiva. —  Cooke  v.  Illinois  Cent.  R.  Co.,  30 
Iowa  202. 

Michigan.  —  Moore  v.  Sanborne,  2  Mich.  519, 
59  Am.  Dec.  209;  Cleveland  v.  Newsom,  45 
Mich.  62. 

New  York  —  Hibbard  v.  New  York,  etc.,  R. 
Co.,  15  N.  Y.  455. 

North  Carolina.  —  Campbell  v.  Staiert,  2 
Murph.  (6  N.  Car.)  389;  Parham  v.  Black- 
welder,  8  Ired.  L.  (30  N.  Car.)  446. 

Pennsylvania. — Snodgtass  v.  Brailey,  2 
Grant  Cas  (Pa.)  43;  Philadelphia,  etc.,  R.  Co. 
v.  Wilt.  4  Whart.  (Pa.)  143. 

Vermont.  —  Andrus  v.  Howard,  36  Vt.  248, 
84  Am.  Dec.  680. 

See  also  the  title  Agency,  vol,  1,  p.  1156, 
note  2. 

2.  Modern  Rulo  —  Master  Liable  for  Wilful  or 
Malicious  Acts  of  Servant  —  England.  —  Vanden 
Evnde  v.  Ulster  R.  Co.,  Ir.  R.  5  C.  L.  6,  328; 
Seymour  v.  Greenwood,  6  H.  &  N.  359. 

Unit'd  States.  — Texas,  etc.,  R.  Co.  v.  Sco- 
ville,  (C.  C.  A.)  62  Fed.  Rep.  730;  McKay  v. 


Irvine,  11  Biss.  (U.  S.)  168;  Harris  v.  Louis- 
ville, etc.,  R.  Co.,  35  Fed.  Rep.  116. 

Alabama.  —  Mobile,  etc,  R.  Co.  v.  Seales, 
100  Ala.  368. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  Hack- 
ett,  58  Ark.  381,  41  Am.  St.  Rep.  105. 

Georgia.  —  Western,  etc.,  R.  Co.  v.  Turner, 
72  Ga.  292,  53  Am.  Rep.  842. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Bryan,  90 
111.  126;  Noble  v.  Cunningham,  74  111.  51; 
Chicago  City  R.  Co.  v.  McMahon,  103  111.  485, 
42  Am.  Rep.  29;  Pioneer  Fireproof  Constr.  Co. 
v.  Sunderland,  188  111.  341,  affirming  87  111. 
App.  213. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  Burdge, 
94  Ind.  46,  18  Am.  &  Eng.  R.  Cas.  192;  Penn- 
sylvania Co.  v.  Weddle,  100  Ind.  138;  Wabash 
R.  Co.  v.  Savage,  110  Ind.  156;  Louisville, 
etc.,  R.  Co.  v.  Wood,  113  Ind.  544;  Citizens'  St. 
R.  Co.  v.  Willoeby,  134  Ind.  563;  Sandford 
Tool,  etc.,  Co.  v.  Mullen,  1  Ind.  App.  204; 
Terre  Haute,  etc.,  R.  Co  v.  Graham,  46  Ind. 
239;  Terre  Haute,  etc.,  R.  Co.  v.  Fitzgerald, 
47  Ind.  79;  Indianapolis,  etc.,  R.  Co.  v.  An- 
thony, 43  Ind.  183;  Evansville,  etc.,  R.  Co.  v. 
Baum,  26  Ind.  70;  Pittsburgh,  etc.,  R.  Co.  v. 
Theobald,  51  Ind.  246. 

Iowa.  —  Golden  v.  Newbrand,  52  Iowa  59,  35 
Am.  Rep.  257. 

Kansas.  —  Barlow  v.  Emmert,  10  Kan.  358. 

Kentucky.  —  City  Transfer  Co.  v.  Robinson, 
12  Ky.  L.  Rep.  555;  Licking  Rolling  Mill  Co. 
v.  Fischer,  7  Ky.  L.  Rep.  602,  8  Ky.  L.  Rep.  89. 

Maryland.  —  Cate  v.  Schaum,  51  Md.  299; 
Baltimore  Consol  R.  Co.  v.  Pierce,  89  Md.  495. 

Massachusetts.  —  Moore  v.  Fitchburg  R. 
Corp.,  4  Gray  (Mass.)  465,  64  Am.  Dec.  83; 
Hewett  v.  Swift,  3  Allen  (Mass.)  420;  Holmes 
r.  Wakefield,  12  Allen  ( Mass.)  580,  90  Am.  Dec. 
171;  Barden  v.  Felch,  109  Mass.  154. 

Michigan.  —  Lucas  v.  Michigan  Cent.  R. 
Co.,  98  Mich.  1,  39  Am.  St.  Rep.  517. 

Mississippi.  — ■  Rose  v.  Louisville,  etc.,  R. 
Co.,  70  Miss.  725,  35  Am.  St.  Rep.  686;  Vicks- 
burg,  etc.,  R.  Co.  v.  Paton,  31  Miss.  156  (over- 
ruling McCoy  v.  McKowen,  26  Miss.  487,  59 
Am.  Dec.  264;  New  Orleans,  etc.,  R.  Co.  v. 
Harrison,  48  Miss.  112,  12  Am.  Rep.  356;  Rich- 
berger  v.  American  Express  Co.,  73  Miss.  161, 
55  Am.  St.  Rep.  522;  Southern  Express  Co.  v. 
Brown,  67  Miss.  260,  19  Am.  Si.  Rep.  306: 
New  Orleans,  etc.,  R.  Co.  v.  Allbritton,  38 
Miss.  242,  75  Am.  Dec.  98. 

Missouri.  —  Eads  v.  Metropolitan  R.  Co.,  43 
Mo.  App.  536;  Jones  v.  St.  Louis,  etc..  Packet 
Co.,  43  Mo.  App.  398;  Perkins  v.  Missouri, 
etc.,  R.  Co.,  55  Mo.  201;  Eckert  v.  St.  Louis 
Transfer  Co.,  2  Mo.  App.  36;  Gillett  v.  Mis- 
souri Valley  R.  Co.,  55  Mo.  315,  17  Am.  Rep. 
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perfectly  clear  under  all  the  authorities,  but  a  particular  application  of  it  is 
often  a  matter  of  considerable  difficulty.  The  governing  principle  in  every 
case  is  that  the  act  of  the  servant  either  was  or  was  not  done  in  the  line  of  his 
duty,  and  this  depends  on  the  authority  actually  conferred  on  the  servant, 
either  expressly  or  by  implication,  and  it  is  not  affected  by  the  servant's  belief 
or  supposition  as  to  the  extent  of  his  authority.1  And  if  the  wrongful  act  of 
the  servant  was  impliedly  within  the  scope  of  his  employment,  the  master's 
liability  therefor  is  not  affected  by  the  fact  that  the  servant  acted  in  disobedi- 
ence of  the  master's  express  instructions,2  nor  is  it  material  that  the  wrongful 
act  was  not  expressly  authorized  by  the  master  or  ratified  by  him.3 

(2)  Trespass.  —  Where  a  servant,  while  acting  in  the  line  of  his  duty,  com- 
mits any  trespass  on  the  property  of  another,  the  master  is  liable,  in  accord- 
ance with  the  doctrine  just  stated  as  to  wilful  and  malicious  acts  of  servants. 
Thus,  the  master  is  liable  where  the  servant  cuts  any  timber  or  other  trees  on 


653;  Malecek  v.  Tower  Grove,  etc.,  R.  Co.,  57 
Mo.  17;  Travels  v.  Kansas  Pac.  R.  Co.,  63  Mo. 
421. 

Nevada.  —  Quigley  v.  Central  Pac.  R.  Co., 
11  Nev.  350,  21  Am.  Rep.  757. 

New  Hampshire.  —  Rovvell  v.  Boston,  etc., 
R.  Co.,  68  N.  H.  358. 

New  Jersey.  —  New  York,  etc.,  R.  Co.  v. 
Haring,  47  N.  J.  L.  137,  54  Am.  Rep.  123; 
Brokaw  v.  New  Jersey  R.,  etc.,  Co.,  32  N.  J. 
L.  328. 

New  York.  —  McKernan  v.  Manhattan  R. 
Co.,  54  N.  Y.  Super.  Ct.  354;  Clark  v.  Koehler, 
46  Hun  (N.  Y.)  536;  Flynn  v.  Central  Park, 
etc.,  R.  Co.,  49  N.  Y.  Super.  Ct.  81;  Gabrielson 
v.  Waydell,  (N.  Y.  Super.  Ct.  Tr.  T.)  36  N.  Y. 
St.  Rep.  674;  Hatiinger  v.  New  York  Cent., 
etc.,  R.  Co.,  15  N.  Y.  Wkly.  Dig.  392;  Lang  v. 
New  York,  etc..  R.  Co.,  51  Hun  (N.  Y.)6o3; 
Burns  v.  Glens  Falls,  etc.,  R.  Co.,  4  N.  Y.  App. 
Div.  426;  Dwinelle  v.  New  York  Cent.,  etc  .  R. 
Co.,  120  N.Y.  117, 17  Am.  St.  Rep.  611,  44  Am. 
<S  Eng.  R.  Cas.  384;  Cohen  v.  Dry  Dock,  etc., 
R.  Co.,  69  N.  Y.  170;  Lyons  v.  Broadway,  etc., 
R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  32  N.  Y.  St. 
Rep.  232;  Levy  v.  Ely,  48  N.  Y.  App.  Div.  554. 

North  Carolina.  —  Hussey  v.  Norfolk  South- 
ern R.  Co.,  98  N.  Car.  34,  2  Am.  St.  Rep.  312. 

Ohio.  —  Harriman  v.  Pittsburgh,  etc.,  R. 
Co.,  45  Ohio  St.  11,  4  Am.  St.  Rep.  507;  Nel- 
son Business  College  Co.  v.  Lloyd,  60  Ohio  St. 
448;  Healey  v.  City  Pass.  R.  Co.,  28  Ohio  Si. 

23- 

Oregon.  —  French  v.  Cresswell,  13  Oregon 
418;  Sullivan  v.  Oregon  R.,  etc.,  Co.,  12  Ore- 
gon 392,  53  Am.  Rep.  364. 

Pennsylvania. —  McClung  v.  Dearborne,  134 
Pa.  St.  396,  ig  Am.  St.  Rep.  708. 

South  Carolina.  —  Quinn  v.  South  Carolina 
R.  Co.,  29  S.  Car.  381,  37  Am.  &  Eng.  R.  Cas 
166;  Cobb  v.  Columbia,  etc.,  R.  Co.,  37  S.  Car. 
194;  Skipper  v.  Clifton  Mfg.  Co.,  58  S.  Car.  143. 

West  Virginia.  —  Bess  v.  Chesapeake,  etc., 
R.  Co.,  35  W.  Va.  492,  29  Am.  St.  Rep.  827,  53 
Am.  &  Eng.  R.  Cas,  64. 

Wisconsin.  —  Schaefer  v.  Osterbrink,  67  Wis. 
495,  58  Am.  Rep.  875;  Stone  v.  Chicago,  etc., 
R.  Co.,  88  Wis.  98;  Milwaukee,  etc.,  R.  Co.  v. 
Finney,  10  Wis.  388. 

See  also  the  title  Agency,  vol.  1,  p.  1156, 
note  3. 

Thus,  where  the  master's  horses  run  away 
while  being  driven  by  the  servant,  and  he  in- 
tentionally tuns  them  against  another  wagon, 


the  masteris  liable  for  the  injury  caused  there- 
by, if  the  act  is  a  prudent  one  by  which  to  stop 
the  horses,  though  the  motive  of  the  servant 
was  to  save  himself  from  a  greater  peril. 
Wolfe  v.  Mersereau,  4  Duer  (N.  V.)  473. 

The  Fact  that  the  Act  of  the  Servant  Is  Unlaw- 
ful Will  Not  Prevent  the  Implication  of  Authority 
for  the  commission  of  it  from  the  employment 
itself.  The  test  is  not  the  lawfulness  or  the 
unlawfulness  of  the  means  adopted  by  the 
servant  to  accomplish  his  master's  business, 
but  it  is  whether  such  means  are  so  far  inci- 
dent to  the  employment  as  to  come  within  its 
scope.  Voegeli  v.  Pickel  Marble,  etc.,  Co.,  49 
Mo.  App.  643. 

Desire  to  Injure  Master  Not  Material.  —  Harbi- 
son v.  Iliff,  10  Ohio  Dec.  58. 

1,  Servant's  Belief  that  He  Acted  Within  Scope 
of  Employment  Immaterial.  —  Mallach  v.  Ridley, 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  651. 

Authority  as  Mere  Pretext.  —  If  the  servant 
uses  his  authority  as  a  mere  cover  for  accom- 
plishing an  independent  or  wrongful  purpose 
of  his  own,  the  master  is  not  liable.  Murphy 
v.  Central  Park,  etc.,  R.  Co.,  48  N.  Y.  Super. 
Ct.  96. 

As  to  Acts  Not  Within  the  Scope  of  the  Employ- 
ment, see  infra,  this  section,  Acts  Outside  of 
Scope  of  Employment. 

2.  Immaterial  that  Servant  Acted  Contrary  to 
Express  Orders  of  Master.  —  Harris  v.  Louisville, 
etc.,  R.  Co.,  35  Fed.  Rep.  116;  Postal  Tel.  Co. 
v.  Brantley,  107  Ala.  683;  Dugginsr\  Watson, 
15  Ark.  118,  60  Am.  Dec.  560;  Ward  v.  Young, 
42  Ark.  542;  St.  Louis,  etc.,  R.  Co.  v.  Ryan,  56 
Ark.  245;  Barden  v.  Felch,  109  Mass.  154; 
Pittsburg,  etc.,  R.  Co.  Shields,  47  Ohio  St. 
387,  21  Am.  Si.  Rep.  840;  Harbison  v.  Iliff,  10 
Ohio  Dec.  58;  Redding  v.  South  Carolina  R. 
Co.,  3  S.  Car.  1,  16  Am.  Rep.  6S1;  Hill  v. 
Morey,  26  Vt.  17S. 

8.  Authorization  or  Salification  of  Act  Not  Essen- 
tial to  Master's  Liability.  —  Postal  Tel.  Co.  v. 
Brantley,  107  Ala.  683;  Terre  Haute,  etc.,  R. 
Co.  v.  Jackson,  81  Ind.  19;  Jefferson ville  R. 
Co.  v.  Rogers,  38  Ind.  116,  10  Am.  Rep.  103; 
Louisville,  etc.,  R.  Co.  v.  Kelly,  92  Ind.  371, 
47  Am.  Rep.  149,  13  Am.  &  Eng.  R.  Cas.  1; 
Canfield  v.  Chicago,  etc.,  R.  Co.,  59  Mo.  App. 
359;  Hamel  v.  Brooklyn,  etc.,  Ferrv  Co., 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  102;  Pal- 
meri  v.  Manhattan  R.  Co.,  133  N.  Y.  261,  2S 
Am.  St.  Rep.  632;  Stranahan  Bros.  Catering 
Co.  v.  Coit,  55  Ohio  St.  398. 
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the  land  of  a  third  person,  cither  for  the  master's  use  or  in  furtherance  of  the 
master's  business.1 

(3)  Conversion.  —  If  a  servant,  while  acting  within  the  scope  of  his  employ- 
ment and  in  the  discharge  of  his  duty,  wrongfully  converts  the  property  of  a 
third  person,  the  master  is  liable  therefor.8 

(4)  Assault  and  Battery.  —  As  in  other  cases  of  wilful,  wanton,  and  mali- 
cious injury,  a  master  is  liable  to  a  third  person  on  whom  an  assault  and  battery 
is  wrongfully  made  by  his  servants  while  acting  within  the  scope  of  their 
employment,  that  is,  whenever  the  nature  of  the  employment  authorizes  the 
servant  to  use  force,  and  he  improperly  exercises  such  authority  against  a  per- 
son who  is  not  in  fault,  or  uses  more  force  than  the  circumstances  of  the  case 
require.3 

Salesmen,  etc.,  in  Shops.  —  Accordingly  a  shopkeeper  is  liable  for  an  assault  and 
battery  committed  by  a  salesman  or  floorwalker  on  a  person  whom  he  suspects 
of  theft  from  the  shop  or  of  otherwise  attempting  to  take  goods  from  the  shop 
without  the  consent  of  the  salesman  or  floorwalker.4 


1.  Trees  Cut  by  Servant  for  Master's  Use.  —  Lee 
v.  Lord,  76  Wis.  582. 

Trees  Cut  by  Servant  to  Prevent  Obstruction  of 
Master's  Electric  Wires. —  Western  Union  Tel. 
Co.  v.  Satterfield,  34  111.  App.  386;  Van  Siclen 
v.  Jamaica  Electric  Light  Co.,  45  N.  Y.  App. 
Div.  r. 

Where  the  Master  Directs  the  Servant  to  Cut 
Timber  on  His  Own  Land,  and  through  mistake, 
inadvertence,  or  neglect,  the  servant  cuts  the 
timber  of  the  adjoining  landowner,  the  master 
will  be  liable.  Smith  v.  Webster,  23  Mich. 
298;  Carman  v.  New  York,  (Supm.  Ct.  Spec. 
T.)  14  Abb.  Pr.  (N.  Y.)  301;  Hill  v.  Morey,  26 
Vt.  178.  See  also  New  Orleans,  etc.,  R.  Co. 
v.  Reese,  61  Miss.  581.  And  it  makes  no  differ- 
ence that  the  master  did  not  know  thereof  or 
consent  thereto.  Luttrell  v.  Hazen,  3  Sneed 
(Tenn.)  20. 

Penalty  Given  by  Statute.  —  It  has  been  held, 
under  a  statute  providing  that  when  one  per- 
son cuts  timber  on  the  land  of  another  with- 
out his  consent,  such  landowner  may  recover 
as  penalty  a  certain  sum  for  each  tree  cut, 
that  a  recovery  of  the  penally  may  be  defeated 
by  showing  that  the  act  was  committed  by  the 
defendant's  servant  without  the  defendant's 
consent  and  against  his  express  orders.  Mc- 
Cleary  v.  Anthony,  54  Miss.  708;  Fairchild  v. 
New  Orleans,  etc.,  R.  Co.,  60  Miss.  931.  See 
also  Postal  Tel.  Co.  v.  Le  Moir,  107  Ala.  640. 

See  generally  the  title  Trees_  and  Timber. 

2.  Conversion  by  Servant  —  Liability  of  Master. 
—  Giles  v.  Taff  Vale  R.  Co.,  2  El.  &  Bl.  822, 
75  E.  C.  L.  822;  Buckingham  v.  Vincent,  23  N. 
Y.  App.  Div.  238;  Williams  v.  Brooklyn  Dist. 
Tel.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  12  Misc. 
(N.  Y.)  565. 

Conversion  Held  to  Be  Within  Scope  of  Employ- 
ment.—  In  Eagle  Constr.  Co.  v.  Wabash  R. 
Co.,  71  Mo.  App.  626,  the  use  by  the  defend- 
ant's employees  of  the  plaintiff's  railroad  ties, 
in  the  construction  of  the  defendant's  railway, 
was  held  within  the  scope  of  the  employment. 

In  Potulni  v.  Saunders,  37  Minn.  517,  a  serv- 
ant employed  by  the  defendant  to  drive  his 
team,  wrongfully  took  the  plaintiff's  hay  to 
feed  the  team,  and  the  defendant  was  held 
liable. 

In  Burnett  v.  Oechsner,  92  Tex.  588,  an  em- 
ployee in  charge  of  the  defendant's  farm,  in 


order  to  keep  the  plaintiff's  hogs  out  of  the 
defendant's  inclosure,  took  them  out  of  the 
state  without  authority  from  the  plaintiff  and 
placed  them  on  the  defendant's  hog  ranch.  It 
was  held  that  such  act  was  within  the  scope 
of  the  employee's  authority,  and  that  the  de- 
fendant was  liable. 

3.  Liability  of  Master  for  Assault  and  Battery 
by  Servant  —  England. — Bayley  v.  Manchester, 
etc.,  R.  Co.,  L.  R.  8  C.  P.  148,  42  L.  J.  C.  PI.  78, 
28  L.  T.  N.  S.  366,  affirmed  L.  R.  7  C.  P.  415. 

Canada.  —  Ferguson  v.  Roblin,  17  Ont.  167. 
United  States.  —  Denver,   etc.,   R.  Co.,  v. 
Harris,  122  U.  S.  597. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Hack- 
ett,  58  Ark.  381,  41  Am.  St.  Rep.  105. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Baum, 
26  Ind.  70;  Oakland  City  Agricultural,  etc., 
Soc.  v.  Bingham,  4  Ind.  App.  545. 

Iowa.  —  McDonald  v.  Franchere,  102  Iowa 
496. 

Massachusetts.  —  Barden  v.  Felch,  109  Mass. 
154. 

Minnesota.  —  Brazil  v.  Peterson,  44  Minn. 
212. 

Missouri.  —  Meade  v.  Chicago,  etc.,  R.  Co., 
68  Mo.  App.  92;  Haehl  v.  Wabash  R.  Co.,  119 
Mo.  325. 

New  York.  —  Fortune  v.  Trainer,  (Supm. 
Ct.  Gen.  T.)  19  N.  Y.  Supp.  598;  Geraty  v. 
Stern,  30  Hun  (N.  Y.)  426. 

Pennsylvania.  —  Young  v.  Pennsylvania  R. 
Co.,  115  Pa.  St.  112. 

Wisconsin.  —  Fick  v.  Chicago,  etc.,  R.  Co., 
68  Wis.  469,  60  Am.  Rep.  878. 

See  also  the  title  Agency,  vol.  1,  p.  1153; 
Assault  and  Battery,  vol.  2,  p.  990;  Officers 
and  Agents  of  Private  Cqrporations. 

Immaterial  that  Servant  Disobeyed  Instructions 
Not  to  Commit  Assault.  —  McClung  v.  Dear- 
borne,  134  Pa.  St.  396,  19  Am.  St.  Rep.  708. 

Use  of  Excessive  Force.  —  Rogahn  v.  "Moore 
Mfg.,  etc.,  Co.,  79  Wis.  573;  Rounds  v.  Dela- 
ware, etc.,  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep. 
597.  See  also  infra,  this  subdivision  of  this 
section,  paragraph  Railroad  Companies. 

4.  Assaults  by  Salesmen  and  Floorwalkers  in 
Shops.  —  McDonald  v.  Franchere,  102  Iowa  496; 
Geraty  v.  Stern,  30  Hun  (N.  Y.)  426. 

Assault  on  Purchaser  Refusing  to  Pay.  —  Berg- 
man v.  Hendtickson,  106  Wis.  434. 
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Servants  Retaking  Master's  Property.  —  Servants  sent  by  the  master  to  retake 
from  third  persons  property  claimed  by  the  master,  also  have  implied  authority 
to  use  force  in  the  performance  of  their  duty,  and  an  assault  and  battery 
committed  in  the  discharge  of  such  duty  is  within  the  scope  of  their 
employment.1 

Watchmen,  Detectives,  etc.  —  Another  instance  in  which  the  employment 
necessarily  involves  the  right  of  the  servant  to  use  force  is  in  the  case  of 
watchmen,  detectives,  and  others  to  whom  is  committed  the  duty  of  guarding 
the  master's  premises  or  keeping  order  thereon.2 

Railroad  Companies  and  other  carriers  are  liable  for  injuries  sustained  by  tres- 
passers ejected  by  their  servants  from  their  cars  or  conveyances,  where  the 
servants  acting  within  the  scope  of  their  employment  and  in  the  line  of  their 
duty  use  unnecessary  force,  or  use  it  under  circumstances  or  at  times  when 
the  consequences  ordinarily  would  be  seriously  injurious  to  the  persons 
ejected.3  In  order  to  apply  the  general  rule  in  this  class  of  cases,  it  is  neces- 
sary to  determine  whether  the  removal  of  trespassers  was  one  of  the  duties 
which  the  particular  servant  was  required  to  perform.  The  cases  are  all 
agreed  that  such  authority  inheres  in  the  employment  of  conductors,4  drivers 


1.  Assault  by  Servant  Reclaiming  Master's  Prop- 
erty. —  Denver,  etc.,  R.  Co.  v.  Harris,  122  U. 
S,  597;  Levi  v.  Brooks,  121  Mass.  501;  O'Con- 
nell  v.  Samuel,  81  Hun  (N.  Y.)  357;  Ferguson 
v.  Roblin,  17  Ont.  167;  Griffith  v.  Friendly, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  393;  Mc- 
Clung  v.  Dearborne,  134  Pa.  St.  396,  19  Am. 
St.  Rep.  708. 

2.  Assaults  by  Watchmen,  etc.  —  Wade  v. 
Thayer,  40  Cal.  578;  Priester  v.  Augley,  5 
Rich.  L.  (S.  Car.)44;  Canfield  v.  Chicago,  etc., 
R.  Co.,  59  Mo.  App.  354;  Meade  v.  Chicago, 
etc.,  R.  Co.,  68;Mo.  App.  98;  Rogahn  v.  Moore 
Mfg.,  etc  ,  Co.,  79  Wis.  573. 

Servant  Authorized  to  Keep  Order  in  Theatre.  — 
In  Dickson  v.  Waldron,  135  Ind.  507,  41  Am. 
St.  Rep.  440,  a  theatre  company  was  held 
liable  for  the  act  of  a  servant  authorized  to 
preserve  order  in  the  theatre  and  remove  ob- 
jsctior.able  persons,  who  made  a  mistake  and 
unjustly  attacked  and  injured  an  inoffensive 
patron. 

Attack  on  Person  Peaceably  Leaving  Premises. 

—  In  Golden  v.  Newbrand,  52  Iowa  59,  35  Am. 
Rep.  257,  it  was  held  that  a  servant  intrusted 
wilh  the  duty  of  guarding  a  brewery  was  not 
acting  within  the  scope  of  his  employment 
when  he  shot  a  man  who  was  retreating  from 
the  brewerv  at  the  time  the  shot  was  fired.  In 
Haehl  v.  Wabash  R.  Co.,  119  Mo.  325,  the  op- 
posite conclusion  was  reached  on  very  similar 
facts.  In  this  case  it  was  held  that  where  a 
trespasser  crossing  a  bridge  is  directed  to  go 
back  by  a  watchman,  and  he  complies  with  the 
request,  and  starts  back,  and  is  followed  by 
the  watchman,  who  clubs  and  shoots  him, 
causing  injuries  resulting  in  his  death,  the 
master  is  'liable.  See  also  Alton  R.,  etc,  Co. 
v.  Cox,  84  111,  App.  202,  where  the  master  was 
held  liable  for  ihe  act  of  his  watchman  in 
striking  the  plaintiff  with  a  stone  just  as  the 
plaintiff  was  leaving  the  premises,  the  watch- 
man having  previously  ordered  him  away. 

3.  Ejection  of  Trespassers  by  Carrier's  Servants 

—  Unnecessary  Force  or  Inopportune  Time  — 
Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Hen- 
dricks, 48  Ark.  182,  3  Am.  St.  Rep.  220. 

California.  —  Kline  v.  Central  Pac.  R.  Co., 
37  Cal.  400,  99  Am.  Dec.  282. 


Illinois.  —  North  Chicago  City  R.  Co.  v. 
Gastka,  128  III.  613;  Chicago,  etc.,  R.  Co.  v. 
West,  125  111.  320,  8  Am.  St.  Rep.  380:  North- 
western R.  Co.  v.  Hack,  66  111.  238;  Chicago, 
etc.,  R.  Co.  v.  Doherty,  53  111.  App.  282. 

Indiana. — Carter  v.  Louisville,  etc.,  R.  Co., 
98  Ind.  552,  49  Am.  Rep.  780,  22  Am.  &  Eng. 
R.  Cas.  360. 

Kansas.  —  Kansas  City,  etc..  R.  Co.  v.  Kelly, 
36  Kan.  658,  59  Am.  Rep.  596. 

Kentucky. — Smith  v.  Louisville,  etc.  R. 
Co.,  95  Ky.  11. 

Massachusetts.  —  Lovett  v.  Salem,  etc.,  R. 
Co.,  9  Allen  (Mass.)  561. 

New  York.  —  Amato  v.  Sixth  Ave.  R.  Co., 
(C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  4;  Day  v. 
Brooklyn  City  R.  Co.,  12  Hun  (N.  Y.)  435; 
Rounds  v.  Delaware,  etc.,  R.  Co.,  64  N.  Y.  129, 
21  Am.  Rep.  597;  Schultz  v.  Third  Ave.  R. 
Co.,  46  N.  Y.  Super.  Ct.  211;  Ansteth  v. 
Buffalo  R.  Co.,  (Buffalo  Super.  Ct  Gen.  T.)  9 
Misc.  (N.  Y.)  419;  Hoffman  v.  New  York 
Cent.,  etc.,  R.  Co.,  87  N.  Y.  25,  41  Am.  Rep. 
337;  Clark  v.  New  York,  etc.,  R.  Co.,  40  Hun 
(N.  Y.)  605. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Kirkbride,  79 
Tex.  457;  Texas,  etc.,  R.  Co.  v.  Mother,  5 
Tex.  Civ.  App.  87;  Southern  Pac.  R.  Co.  v. 
Kennedy,  9  Tex.  Civ.  App.  232. 

See  also  the  titles  Assault  and  Battery, 
vol.  2,  pp.  985.  990;  Carriers  of  Passengers, 
vol.  5,  p.  549. 

4.  Power  of  Conductor  to  Remove  Trespasser  — 
California.  —  Kline  v.  Central  Pac.  R.  Co.,  37 
Cal.  400,  99  Am.  Dec.  2S2. 

Illinois.  —  North  Chicago  City  R.  Co.  v. 
Gastka,  128  111.  613. 

Iowa.  —  Marion  v.  Chicago,  etc.,  R.  Co.,  59 
Iowa  428,  44  Am.  Rep.  687. 

Missouri.  —  Farber  v.  Missouri  Pac.  R.  Co., 
116  Mo.  93. 

New  York.  —  Hoffman  v.  New  York  Cent., 
etc.,  R.  Co.,  44  N.  Y.  Super.  Ct.  1;  Schultz  v. 
Third  Ave.  R.  Co.,  46  N.  Y.  Super.  Ct.,  211; 
Murphy  v.  Central  Park,  etc.,  R.  Co.,  48  N. 
Y.  Super.  Ct.  96:  Ansteth  v.  Buffalo  R.  Co., 
(Buffalo  Super.  Ct.  Gen.  T.)  9  Misc.  (N.  Y.) 
419;  Hoffman  v.  New  York  Cent.,  etc.,  R.  Co., 
87  N.  Y.  25,  41  Am.  Rep.  337. 
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of  horse  cars,'  locomotive  engineers  with  respect  to  their  locomotives,2  and 
car  cleaners  in  respect  to  their  place  of  work.3  .Baggage  masters  also  have 
power  to  expel  intruders  from  their  baggage  cars,  where  they  are  required  to 
prevent  persons  from  riding  in  such  cars.4  With  respect  to  brakemen,  there 
is  a  difference  of  opinion.  Some  cases  hold  that  brakemen  have  implied 
authority  to  remove  trespassers  from  trains,  and  that  the  company  is  liable 
for  injuries  resulting  from  a  wrongful  use  of  this  right;5  but  the  weight  of 
authority  is  to  the  effect  that  there  is  no  presumption  that  a  brakeman  has 
authority  to  remove  trespassers  from  a  train,  and  that  the  burden  rests  on  the 
injured  trespasser  to  show  that  the  brakeman  inflicting  the  injury  possessed 
the  authority  to  do  the  act  which  resulted  in  the  injury.0 

(5)  False  Arrest  and  Imprisonment.  — According  to  the  rule  that  a  servant 
has  implied  authoiity  to  do  all  things  that  are  necessary  for  the  protection  of 
the  property  intrusted  to  him  or  for  fulfilling  the  duties  which  he  has  to  per- 
form, it  is  sometimes  within  the  scope  of  his  employment  to  make  or  cause 
the  arrest  and  imprisonment  of  persons  in  such  a  manner  as  to  render  his 
master  liable  if  such  authority  is  wrongfully  exercised.7  Thus  the  care  and 
custody  of  property  and  the  duty  of  guarding  premises  and  keeping  order 
thereon  includes  the  authority  to  make  or  cause  the  arrest  of  wrongdoers,  and 
if  this  authority  is  wrongfully  exercised  the  master  is  liable.  Instances  of  this 
are  where  a  detective  is  employed  wilh  authority,  either  express  or  by  general 
usage  and  consent,  to  make  arrests,8  and  where  a  salesman  or  floorwalker  in 


Texas.  —  Southern  Pac.  R.  Co,  v.  Kennedy, 
g  Tex  Civ.  App.  232. 

1.  Power  of  Street-car  Drivers  to  Remove  Tres- 
passers. —  Lovett  v.  Salem,  etc.,  R.  Co.,  9  Allen 
(Mass.)  561;  Amato  v.  Sixth  Ave.  R.  Co.,  (C. 
PI.  Gen.  T.)  9  Misc.  (N.  Y.)  4  ;  Lyons  v.  Broad- 
way, etc.,  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  32 
N.  Y  St  Rep.  232;  Baber  v.  Broadway,  etc., 
R.  Co  ,  (C.  PI.  Gen.  T.)  10  Misc.  (N  Y.)  109. 

2.  Power  of  Engineer  to  Remove  Trespasser.  — ■ 
Chicago,  etc.,  R.  Co.  v.  Doherty,  53  111.  App. 
282;  Chicago,  etc.,  R.  Co  v.  West,  125  III.  320, 
8  Am.  St.  Rep.  380;  Carter  v.  Louisville,  etc., 
R.  Co.,  98  Ind.552,  49  Am.  Rep.  780,  22  Am. 
&  Eng.  R.  Cas.  360. 

3.  Power  of  Car  Cleaner  to  Remove  Trespasser. 
—  Northwestern  R.  Co.  v.  Hack,  66  111.  238. 

4.  Power  of  Baggage  Master  to  Remove  Tres- 
passer.—  Rounds  v.  Delaware,  etc.,  R.  Co.,  64 
N.  Y.  129,  21  Am.  Rep.  597. 

5.  View  that  Brakemen  Have  Implied  Power  to 
Remove  Trespassers. —  Kansas  Cily,  etc.,  R.  Co. 
v.  Kelly,  36  Kan.  655,  59  Am.  Rep.  596;  Smith 
v.  Louisville,  etc.,  R.  Co.,  95  Ky.  11;  Brevig  v. 
Chicago,  etc.,  R.  Co.,  64  Minn.  168;  Hoff- 
man v.  New  York  Cent.,  etc.,  R.  Co  ,  87  N.  Y, 
25,  41  Am.  Rep  337;  Lang  v.  New  York,  etc., 
R.  Co  ,  51  Hun(N.  Y  )  603,  80  Hun  (N.  Y.)  277. 

6.  View  that  Brakemen  Hav9  No  Implied  Power 
to  Remove  Trespassers  —  United  States.  —  Cor- 
coran v.  Concord,  etc.,  R.  Co.,  (C.  C.  A.)  56 
Fed.  Rep.  1014. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  King,  179 
111.  91,  affirming  77  111.  App.  581. 

Indiana.  —  Lake  Shore,  etc.,  R.  Co.  v.  Peter- 
son, 144  Ind.  214. 

Iowa.  —  Marion  v.  Chicago,  etc.,  R.  Co.,  59 
Iowa  428,  44  Am.  Rep.  687. 

Missouri.  —  Farber  r.  Missouri  Par.  R.  Co., 
116  Mo.  81. 

Pennsylvania.  —  Towanda  Coal  Co.  v.  Hee- 
man,  86  Pa.  St.  418. 

Texas. — Texas,  etc.,  R.  Co.  v.  Moody,  (Tex. 
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Civ.  App.  1893)  23  S.  W.  Rep.  41;  Inter- 
national, etc.,  R.  Co.  v.  Anderson,  82  Tex. 
516,  27  Am.  St.  Rep.  902;  Texas,  etc.,  R.  Co. 
v.  Hayden,  6  Tex.  Civ.  App.  745;  Texas,  etc., 
R.  Co  v.  Mother,  5  Tex.  Civ.  App.  87. 

Evidence  that  Brakemen  Commonly  Perform  the 
Duty  of  Ejecting  Trespassers  from  the  company's 
trains  may  offer  reasonable  presumption  that 
this  is  within  the  line  of  duty  of  the  brakeman, 
St.  Louis,  etc.,  R.  Co.  v.  Hendricks,  48  Ark. 
182,  3  Am.  St.  Rep.  220. 

Authority  to  Order  from  Train.  —  If  a  brakeman 
has  authority  to  order  trespassers  to  leave  a 
train,  the  company  will  be  liable  for  the  death 
of  a  trespasser  who  was  compelled  to  leave  the 
train  by  threats  of  ihe  brakeman  who  had  no 
authority  to  use  physical  force  to  expel  tres- 
passers. Texas,  etc.,  R.  Co.  v.  Mother,  5  Tex. 
Civ.  App.  87. 

7.  Liability  of  Master  for  False  Imprisonment  by 
Servant — •  England.  —  Furlong  v.  South  Lon- 
don Trainways  Co.,  48  J.  P.  329,  1  Cab.  &  El. 
316;  Vanden  Eynde  v.  Ulster  R.  Co.,  Ir.  R. 
5  C.  L.  6. 

Kansas.  —  Atchison,  etc.,  R.  Co.  7/.  Henry, 
55  Kan.  715;  Wheeler,  etc.,  Mfg.  Co.  v.  Boyce, 
36  Kan.  350,  so  Am.  Rep.  571. 

Massachusetts.  —  Standish  v.  Narragansett 
Steamship  Co.,  1 1 1  Mass.  512,  15  Am.  Rep.  66. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  King, 
69  Miss.  852. 

See  also  the  titles  Arrest,  vol.  2,  p.  905; 
False  Imprisonment,  vol.  12,  p.  770;  and  the 
cases  cited  in  the  three  next  following  notes.. 

Arrest  on  Charge  of  Passing  Counterfeit  Money. 
—  West  Chicago  St.  R.  Co.  v.  Luleich,  85  III. 
App.  643. 

8.  Arrest  by  Detective  Employed  by  Master.  — 

Fothsringham  v.  Adams  Express  Co.,  36  Fed. 
Rep.  252;  Duggan  ?/.  Baltimore,  etc.,  R.  Co., 
150  Pa.  St.  248,  39  Am.  St.  Rep.  672. 

Disobedience  of  Instructions.  —  VVhere  a  de- 
tective has  been  employed  to  pursue  a  crim- 
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a  shop  has  wrongfully  caused  the  arrest  of  persons  suspected  of  theft  of  goods 
in  the  shop.1  So,  too,  a  master  is  liable  for  wrongful  arrests  made  or  pro- 
cured by  servants  whose  employment  requires  them  to  exclude  trespassers 
from  the  master's  premises,  and  to  maintain  peace  and  good  order,  as  in  the 
case  of  railroad  conductors,  watchmen,  etc.a 

(6)  Malicious  Prosecution.  —  A  master  may  be  liable  for  a  malicious  prose- 
cution by  his  servant,  as  where  servants  having  the  management  of  the  master's 
business  wrongfully  procure  an  indictment  against  a  person  on  a  charge  of 
embezzling  the  master's  funds  or  committing  other  alleged  criminal  offenses 
against  the  master.3 

(7)  Libel.  —  Where  a  servant  in  the  performance  of  the  duties  of  his 
employment  publishes  a  libel,  his  master  is  liable  to  the  person  injuriously 
affected.  Cases  of  this  sort  generally  arise  in  actions  against  the  proprietors 
of  newspapers  in  respect  to  articles  published  by  the  editors  or  managers  of 
the  papers,  without  the  knowledge  or  consent  of  the  proprietors.4 

(8)  Fraud.  —  If  a  servant,  in  the  transaction  of  his  master's  business, 
perpetrates  a  fraud  on  a  third  person,  the  master  is  liable  for  the  resulting 
injury.5 

b.  Acts  Outside  of  Scope  of  Employment.  —  As  in  the  case  of  injuries 
caused  by  the  negligence  of  the  servant,  the  master  is  never  liable  for  the 
wilful  and  malicious  acts  of  the  servant  committed  outside  of  the  scope  of  his 


inal,  the  employer  will  be  liable  for  an  illegal 
arrest  by  the  detective  made  after  he  had  been 
told  not  to  pursue  the  criminal  further.  Har- 
ris v.  Louisville,  etc.,  R.  Co.,  35  Fed.  Rep. 
116;  American  Express  Co.  v.  Patterson,  73 
Ind.  430.  See  also  Eichengreen  v.  Louisville, 
etc.,  R.  Co.,  96  Tenn.  229,  54  Am.  St.  Rep.  833, 
in  which  it  was  held  that  false  imprisonment 
of  an  innocent  person,  procured  by  a  railroad 
detective  who  is  acting  within  the  scope  of 
his  authority,  renders  the  company  liable, 
although  in  the  particular  instance  he  exceeded 
his  authority  and  acted  contrary  10  instructions 
with  respect  to  the  caution  to  be  exercised. 

1.  Arrests  by  Salesmen  and  Floorwalkers  in 
Shops.  —  Dickson  v.  Waldron,  r35  Irid.  507,  41 
Am.  St.  Rep.  440;  Knowles?'.  Bullene,  71  Mo. 
App.  341  (where  the  floorwalker  has  been  in- 
structed to  make  no  arrests  unless  he  himself 
witnessed  the  theft);  Mallach  v.  Ridley, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  St.  Rep.  4; 
Staples  Schmid,  18  R.  I.  224,  disapproving 
Mali  v.  Lord,  39  N.  Y.  384,  100  Am.  Dec.  448. 

2.  Wrongful  Arrests  by  Servants  of  Carriers.  — 
See  the  title  Carriers  of  Passengers,  vol.  5. 
p.  550  et  seq. 

Servants  Intrusted  with  Duty  of  Preventing 
Trespass  on  Premises. — -Smith  v.  Munch,  65 
Minn.  256;  Kolzem  z\  Broadway,  etc.,  R.  Co., 
(C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  148. 

Servants  Intrusted  with  Duty  of  Maintaining 
Peace  and  Order.  —  Walker  v.  South  Eastern  R. 
Co.,  L.  R.  5  C.  P.  640,  39  L.  J.  C.  PI.  346,  18 
W.  R.  1032,  23  L.  T.  N.  S.  14.  To  the  same 
effect  see  Tolchester  Beach  Imp.  Co.  v.  Stein- 
meier,  72  Md.  313. 

Where  a  statute  authorizes  station  agents  to 
preserve  order  in  waiting  rooms  and  to  arrest 
persons  guilty  of  disorderly  conduct  and  de- 
liver them  to  some  officer,  the  acts  of  the  agent 
are  imputable  to  the  company,  and  it  will  be 
responsible  for  an  unwarranted  arrest.  King 
v.  Illinois  Cent.  R.  Co.,  69  Miss.  245.  See  also 
Union  Depot,  etc.,  Co,  v.  Smith,  16  Colo.  361. 


Preventing  Admission  to   Building  Without 

Ticket.  —  A  servant  instructed  to  admit  to  a 
building  only  such  persons  as  have  tickets,  has 
no  authority  to  cause  the  arrest  of  a  person 
seeking  entrance  without  a  ticket,  and  for  such 
arrest  the  master  is  not  liable.  Barabasz  v. 
Kabat,  86  Md.  23. 

Servants  Employed  to  Arrest  Persons  Obstructing 
Railroad  Track.  —  Evansville,  etc.,  R.  Co.  v. 
McKee,  99  Ind.  519,  50  Am.  Rep.  102,  22  Am. 
&  Eng.  R.  Cas.  366. 

3.  Liability  of  Master  for  Malicious  Prosecution 
by  Servant.  —  Williams  v.  Planters'  Ins.  Co., 
57  Miss.  759;  Fenton  v.  Wilson  Sewing  Mach. 
Co.,  9  Phila.  (Pa.)  189,  31  Leg.  Int.  (Pa.)  132; 
Ricord  v.  Central  Pac.  R.  Co.,  15  Nev.  167. 
See  also  the  title  Agency,  vol.  1,  p.  1156  et  seq.; 
Malicious  Prosecution,  vol.  19,  p.  691. 

4.  Liability  of  Master  for  Libel  by  Servant.  — 
Scripps  v.  Reilly,  38  Mich.  10.  See  also  the 
title  Libel  and  Slander,  vol.  18,  p.  1061  et  seq. 

5.  Liability  of  Master  for  Fraud  of  Servant  — 
England.  —  Coleman  v.  Riches,  16  C.  B.  104, 
81  E.  C.  L.  104;  Williams  v.  Goodwin,  2  C.  & 
P.  257,  12  E.  C.  L.  118;  Mackay  v.  Commer- 
cial Bank,  30  L.  T.  N.  S.  180,  43  L.  J.  P.  C.  3T; 
Taylor  v.  Green,  8  C.  &  P.  316,  34  E.  C.  L.  407; 
Ranger  z/.Great  Western  R.  Co.,  5  H.  L.  Cas.  72. 

Georgia.  —  Southwestern  R.  Co.  v.  Knott,  48 
Ga.  516. 

Maryland. — Lynn  v.  Baltimore,  etc.,  R.  Co., 
60  Md.  404,  45  Am.  Rep.  741;  Western  Mary- 
land R.  Co.  v.  Franklin  Bank,  60  Md.  36. 

Massachusetts.  —  Howe  v.  Newmarch,  12 
Allen  (Mass.)  55. 

Missouri. — Snyder  v.  Hannibal,  etc.,  R.  Co., 
60  Mo.  413. 

New  York.  —  Adams  v.  Cole,  1  Daly  (N.  Y.) 
147. 

Ohio.  — Nugent  v.  Cincinnati,  etc.,  Straight 
Line  R.  Co.,  2  Disney  (Ohio)  302. 

Virginia.  —  Baltimore,  etc.,  R.  Co.  v.  Polly, 
14  Gratt.  (Va.)  44S. 
See  also  the  title  Agency,  vol.  1,  p.  1158. 
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employment.1  On  such  a  state  of  facts,  therefore,  a  master  cannot  be  held 
responsible  where  his  servant  converts  the  property  of  a  third  person.2  or  is 
guilty  of  fraudulent  conduct,3  or  institutes  a  malicious  prosecution,4  or  makes 
or  causes  a  false  arrest  or  false  imprisonment, 5  or  commits  an  assault  and 
battery  on  a  third  person.0 


1.  Master  Not  Liable  for  Wilful  and  Malicious 
Acts  of  Servant  Outside  of  Scope  of  Employment. 

—  Stephenson  v.  Southern  Pac.  Co.,  93  Cal. 
55S,  27  Am.  St.  Rep.  223;  Brown  v.  Purviance, 
2  Har.  &  G.  (Md.)  316;  Campbell  v.  Northern 
Pac.  R.  Co.,  51  Minn.  488;  Louisville,  etc.,  R. 
Co.  v.  Douglass,  69  Miss.  723,  30  Am.  St.  Rep. 
582;  New  Orleans,  etc.,  R.  Co.  v.  Harrison,  48 
Miss.  112,  12  Am.  Rep.  356;  Jackson  v.  St. 
Louis,  etc.,  R.  Co.,  87  Mo.  422,  56  Am.  Rep. 
460;  Rowell  v.  Boston,  etc.,  R.  Co.,  68  N.  H. 
358;  Mottf.  Consumers'  Ice  Co.,  73  N.  Y.  543; 
Parker  v.  Erie  R.  Co.,  5  Hun  (N.  Y.)  57.  See 
also  the  cases  cited  in  the  notes  immediately 
following,  and  the  title  Agency,  vol.  1,  p. 
1158,  note  1. 

Illustrations.  —  Where  a  locomotive  engineer 
blew  his  whistle  with  the  wilful  purpose  of 
frightening  a  horse,  which  ran  away  and 
caused  the  injury  complained  of,  it  was  held 
that  the  engineer  was  not  acting  within  the 
scope  of  his  employ  ment.  International,  etc., 
R.  Co.  v.  Yarbrough,  (Tex.  Civ.  App.  1897)  39 
S  W.  Rep.  1096.  But  see  contra.  Skipper  v. 
Clifton  Mfg.  Co.,  58  S.  Car.  143. 

A  motorman  who  throws  a  stone  at  some 
boys  whom  he  suspects  of  placing  obslructions 
on  the  railroad  track,  his  purpose  being  merely 
to  scare  them  away,  is  not  acting  within  the 
scope  of  his  employment,  though  he  had  been 
instructed  to  use  special  diligence  to  prevent 
such  obstructions.  Dolan  v.  Hubinger,  109 
Iowa  408. 

Trespass  to  Prevent  Annoyance  to  Servant.  —  A 

trespass  committed  by  a  servant  merely  to  pre- 
vent an  annoyance  to  himself,  as  where  a 
driver  struck  a  boy  who  was  teasing  him,  is 
not  an  act  for  which  the  master  is  liable. 
Mogk  v.  Chicago  City  R.  Co  ,  80  111.  App.  411. 

2.  Conversion  by  Servant  Acting  Outside  of  Scope 
of  Employment.  —  Deihl  v.  Ottenville,  14  Lea 
(Tenn  )  igi. 

Thus,  where  wood  swept  from  the  plaintiff's 
park  by  a  freshet  lodges  on  the  defendant's 
land,  and  is  converted  by  his  servants  to  their 
own  use,  the  defendant  is  not  liable.  Wilson 
v.  Donaghy,  7  Phila.  (Pa.)  153. 

3.  Fraud  of  Servant  Not  Acting  Within  Scope 
of  Employment.  —  See  Pennsylvania  R.  Co.  v. 
Zug.  47  Pa.  St.  480;  Snyder  v.  Hannibal,  etc., 
R.  Co  ,  60  Mo.  413. 

4.  Malicious  Prosecution  by  Servant  Not  Acting 
Within  Scope  of  Employment.  —  Springfield  En- 
gine, elc,  Co.  v.  Green,  25  III.  App.  106; 
Dally  v.  Young.  3  111.  App.  39;  Carter  v. 
Howe  Mach.  Co.,  51  Md.  290,  34  Am.  Rep. 
311;  Miller  v.  Manitoba  Lumber,  etc.,  Co.,  6 
Manitoba  487. 

Illustrations.  —  An  employee  of  a  railroad 
company  who  is  in  charge  of  the  lands  of  the 
company,  with  power  to  make  leases  and  con- 
tracts of  sale,  and  to  collect  rents  and  stump- 
age,  has  no  authority  by  virtue  of  such  em- 
ployment to  institute  a  prosecution  for  larceny 
of  timber  cut  on  the  lands.    Pressley  v.  Mo- 


bile, etc.,  R.  Co.,  4  Woods  (U.  S.)  569,  15  Fed. 
Rep.  199. 

5.  False  Imprisonment,  etc.,  by  Servant  Not 
Acting  Within  Scope  of  Employment —  England. 

—  Eastern  Counties  R.  Co.  v.  Brom,  6  Exch. 
314;  Walker  v.  South  Eastern  R.  Co.,  L.  R.  5 
C.  P.  640;  Poulton  v.  London,  etc.,  R.  Co., 
L.  R.  2  Q.  B.  534;  Roe  v.  Birkenhead  R.  Co.,  7 
Exch.  36;  Edwards  v.  London,  etc.,  R.  Co., 
L.  R.  5  C.  P.  445. 

Canada.  —  McSorley  v.  St.  John,  6  Can. 
Sup.  Ct.  532. 

Arkansas.  —  Little  Rock  Traction,  etc.,  Co. 
v.  Walker,  65  Ark.  144. 

Louisiana.  —  Lafitte  v.  New  Orleans,  etc., 
R.  Co.,  43  La.  Ann.  34. 

Mary/and.  ■ — ■  Tolchester  Beach  Imp.  Co.  v. 
Steinmeier,  72  Md.  313;  Carler  v.  Howe 
Mach.  Co.,  51  Md.  290,  34  Am.  Rep.  311; 
Barabasz  v.  Rabat,  86  Md.  23;  Central  R.  Co. 
v.  Brewer,  78  Md.  394;  National  Bank  v. 
Baker,  77  Md.  462. 

New  York.  —  Mulligan  v.  New  York,,  etc., 
R.  Co.,  129  N.  Y.  506,  26  Am.  St.  Rep.  539. 

6.  Assaults  by  Servants  Not  Within  Scope  of 
Employment  —  Georgia.  —  Georgia  R.,  etc.,  Co. 
v.  Wood,  94  Ga.  124,  47  Am.  St.  Rep.  146. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Ross,  31 
III.  App.  170;  Chicago  City  R.  Co.  v.  Mogk, 
44  111.  App.  17;  Arasmith  v.  Temple,  11  111. 
App.  43.  • 

Indiana.  — -  Terre  Haute,  etc.,  R.  Co.  v.  Jack- 
son, 81  Ind.  ig. 

Kansas.  —  Hudson  v.  Missouri,  etc.,  R.  Co., 
16  Kan.  470. 

Louisiana.  —  Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  87,  8  Am.  St.  Rep. 
512. 

Maryland.  —  Central  R.  Co.  v.  Peacock,  69 
Md.  257,  9  Am.  St.  Rep.  425. 

Massachusetts.  —  McGilvray  v.  West  End  St. 
R.  Co.,  164  Mass.  122;  McCann  v.  Tillinghast, 
140  Mass.  327. 

Minnesota.  — Johanson  v.  Pioneer  Fuel  Co., 
72  Minn.  405. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Mc- 
Afee, 71  Miss.  70;  Illinois,  etc.,  R.  Co.  v. 
Latham,  72  Miss.  32. 

Nebraska.  —  Davis  v.  Houghtellin,  33  Neb. 
582. 

Nerv  York.  —  Meehan  v.  Morevvood,  52  Hun 
(N.  Y.)  566,  affirmed  126  N.  Y.  667;  Gabrielson 
v.  Waydell,  135  N.  Y.  1,  31  Am.  St.  Rep.  793; 
Feneran  v.  Singer  Mfg.  Co.,  20  N.  Y.  Ap.p. 
Div.  574;  Ryan  v.  Hudson  River  R.  Co.,  33 
N.  Y.  Super.  Ct.  137;  Murphy  v.  Central  Park, 
etc.,  R.  Co.,  48  N.  Y.  Super.  Ct.  96;  Kaiser  v. 
McLean,  20  N.  Y.  App.  Div.  326. 

Ohio.  —  Little  Miami  R.  Co.  v.  Wetmore,  19 
Ohio  St.  no,  2  Am.  Rep.  373. 

Pennsylvania.  —  Scan  Ion  v.  Suter,  158  Pa. 
St.  275;  Rudgeair  v.  Reading  Traction  Co., 
180  Pa.  St.  333. 

Tennessee.  —  Smith  v.  Memphis,  etc..  Packet 
Co.,  (Tenn.  1886)  1  S.  W.  Rep.  104. 
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3.  Acts  Done  by  Express  Command  of  Master.  —  The  master  is  liable  for  acts 
done  by  the  servant  under  his  express  command  or  with  his  assent,  as  in  the 
case  of  acts  done  by  the  servant  in  the  master's  presence.1 

Promise  to  Indemnify  Servant.  —  If  a  master  commanded  his  servant  to  do  ap  act 
which  would  be  a  trespass,  and  promised  to  indemnify  him,  the  promise  is 
illegal  and  void  if  the  servant  knew  the  act  to  be  a  trespass;  otherwise,  how- 
ever, if  the  servant  was  ignorant  of  its  character.3 

4.  Criminal  Acts  of  Servant  —  Civil  Liability  of  Master.  —  As  in  the  case  of  torts 
committed  by  the  servant,  the  master  is  not  liable  for  injuries  to  third  persons 
caused  by  the  commission  of  a  criminal  act  by  the  servant  when  not  done  in 
the  line  of  his  employment  or  in  the  performance  of  the  duty  imposed  on  him 
by  the  master,  or  by  the  master's  command ;  3  but  he  is  so  liable,  if  the 
criminal  act  of  the  servant  was  done  during  the  course  of  his  employment  and 
in  the  furtherance  thereof,  and  in  the  master's  interest  and  not  for  purposes  of 
the  servant.4 

Criminal  Liability  of  Master.  —  As  a  general  rule  the  master  is  not  criminally 
liable  for  the  acts  of  his  servant  done  without  any  authority,  express  or 
implied,  merely  because  they  are  within  the  course  of  his  business  and  within 
the  scope  of  the  servant's  employment.5  Where,  however,  the  master 
expressly  authorizes  or  co-operates  in  the  criminal  act  on  the  part  of  the  serv- 
ant, he  will  be  criminally  responsible  therefor,  as  well  as  the  servant;6  and  if 
a  person  through  an  innocent  servant  or  agent  commits  a  crime,  he  will  be 


Texas.  —  International,  etc.,  R.  Co.  v. 
Cooper,  88  Tex.  607. 

IVesl  Virginia.  — ■  Bess  v.  Chesapeake,  etc., 
R.  Co.,  35  W.  Va.  492,  29  Am.  St.  Rep.  827. 

Canada.  —  Emerson  v.  Niagara  Nav.  (  o.,  2 
Ont.  528. 

See  also  supra,  this  division  of  this  section, 

Acts  Witliin  Scope  of  Employment — Assault  and 
Battery. 

Assault  by  Watchman.  —  Grimes  v.  Young,  51 
N.  Y.  App.  Div.  239. 
Doctrine  as  to  Carriers  of  Passengers.  —  The 

weight  of  authority  is  lhat  a  carrier  is  liable 
for  wanton  and  malicious  assaults  made  on  a 
passenger  by  a  servant  of  the  carrier,  whether 
done  in  the  line  of  the  servant's  employment 
or  not.  'This  doctrine  constitutes  an  exception 
to  the  general  rule  in  regard  to  the  liability  of 
a  master  for  the  acts  of  his  servant,  and  is 
founded  on  the  duty  of  the  carrier  to  protect 
the  passengers.  See  the  title  Carriers  of 
Passengers,  vol.  5,  p.  542  et  seq. 

A3  to  Assaults  on  Guests  by  Servant  of  Inn- 
keeper, see  the  title  Inns  and  Innkeepers,  vol. 
16,  p.  546. 

1.  Acts  Done  by  Express  Command  of  Master. 

—  Douglass  v.  Stephens,  18  Mo.  362;  Chicago, 
etc.,  R.  Co.  v.  Watkins,  43  Kan.  50;  Searle  v. 
Parke,  68  N.  H.  311;  Wilson  v.  Peverly,  2  N. 
H.  548;  Favor  v.  Philbrick,  7  N.  II.  326;  Hill 
v.  Caverly,  7  N.  H.  215,  26  Am.  Dec.  735; 
Perham  v.  Blackwelder,  8  Ired.  L.  (30  N.  Car.) 
446;  Welsh  v.  Cooper,  8  Pa.  St.  217;  Vogel  v. 
McAuliffe,  18  R.  I.  791;  Andrus  v.  Howard, 
36  Vt.  248,  84  Am.  Dec.  6S0. 

Trespass  Committed  in  Master's  Presence.  — 
Barden  v.  Felch,  109  Mass.  154;  Chandler  v. 
Broughton,  1  Cromp.  &  M.  29. 

2.  Promise  to  Indemnify  Servant.  —  Favor  v. 
Philbiick,  7  N.  H.  326. 

3.  Crimes  Outside  Scope  of  Employment.  — 
Candiff  v.  Louisville,  etc.,  R.  Co.,  42  La.  Ann. 
477;  McKeon  v.  Citizens'  R.  Co.,  42  Mo.  79; 


Jackson  v.  St.  Louis,  etc.,  R.  Co.  87  Mo.  422, 
56  Am.  Rep.  460;  Saiterrlee  v.  Groat,  1  Wend. 
(N.  Y.)  272;  Kaiser  v.  McLean,  20  N.  Y.  App. 
Div.  326;  Gulf,  etc.,  R.  Co.  v.  Reed,  80  Tex. 
362,  26  Am.  St.  Rep.  749. 

Thus,  a  landlord  is  not  liable  for  a  larceny 
committed  by  painters  sent  to  paint  the  prem- 
ises leased  by  him  to  the  plaintiff.  Harbison 
v.  Iliff,  10  Ohio  Dec.  58. 

4.  Acts  "Within  Scope  of  Employment.  —  Dyer 
v.  Munday,  (1895)  1  Q.  B.  742;  Bayley  v.  Man- 
chester, etc.,  R.  Co.,  L.  R.  8  C.  P.  J48;  Sey- 
mour v.  Greenwood,  6  H.  &  N.  359;  Christian 
v.  Columbus,  etc.,  R.  Co.,  79  Ga.  460,  38  Am. 
&  Eng.  R.  Cas.  261;  Marion  v.  Chicago,  etc., 
R.  Co.,  64  Iowa  568;  Lloyd  v.  Nelson  Busi- 
ness College,  13  Ohio  Cir.  Ct.  358,  7  Ohio  Cir. 
Dec.  318;  Dillingham  v.  Russell,  73  Tex.  47, 
15  Am.  St.  Rep.  753. 

5.  Acts  Not  Within  Scope  of  Authority.  — 
Barnes  v.  State,  19  Conn.  406;  Hipp  v.  Stale, 
5  Blackf.  (Ind.)  149,  33  Am.  Dec.  463;  State  v. 
McGrath,  73  Mo.  181 ;  Stale  v.  Baker,  71  Mo. 
475;  Com.  v.  Stevens.  155  Mass.  295;  Roeber 
v.  Society,  etc.,  47  N.  J.  L.  237;  Siale  v. 
Bacon,  40  Vt.  456. 

Exceptions  to  Rule.  —  In  some  jurisdictions 
an  exception  to  the  rule  exists  in  the  case  of 
the  violation  of  the  liquor  laws  by  a  servant 
transacting  the  master's  business.  In  such 
jurisdictions  the  statutes  declaring  what  acts 
in  regard  to  the  liquor  traffic  shall  be  punish- 
able are  held  10  eliminate  the  element  of 
guilty  knowledge  and  intent,  and  to  make  the 
master  liable  for  violations  of  the  liquor  laws 
by  his  servant,  though  committed  without  his 
knowledge  and  consent,  and  against  his  ex- 
press directions.  See  the  title  Intoxicating 
Liquors,  vol.  17,  p.  3S7. 

6.  Express  Authorization  or  Co-operation 
by  Master.  —  Lewis  v.  State,  21  Ark.  209; 
Com.z'.  Ohio,  etc.,  R.  Co.,  1  Grant  Cas.  (Pa.) 
329. 
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liable  the  same  as  if  it  had  been  committed  by  his  own  hand.' 

5.  Acts  of  Assistant  Employed  by  Servant.  —  A  master  is  liable  for  the  negli- 
gence of  a  person  whom  the  servant  has  procured  to  aid  him  in  his  work, 
where  the  negligent  act  resulting  in  the  injury  complained  of  occurred  in  the 
course  of  the  work.2 

6.  Acts  of  Servant  Who  Is  Also  Officer  of  the  Law.  —  Where,  at  the  time  of 
committing  the  act  complained  of,  the  servant  is  acting  within  the  scope  of 
his  employment,  the  master's  liability  is  not  affected  by  the  fact  that  the  serv- 
ant is  also  an  officer  of  the  law.3 

7.  Acts  of  Servant  Jointly  Employed  by  Several  Masters.  —  Where  a  servant  is 
employed  by  two  or  more  masters  to  do  work  in  common  for  all,  any  one  of 
them  will  be  liable  for  a  tort  committed  by  such  servant  acting  within  the 
scope  of  his  employment;4  and  the  fact  that  the  servant  is  employed  and 
paid  by  one  of  them  will  not  relieve  the  others  from  liability  for  damages  that 
may  result  from  his  negligence.5 


1.  Commission  of  Criminal  Act  by  Innocent 
Servant.  —  Reg.  v.  Bleasdale,  2  C.  &  K.  765,  61 
E.  C.  L  765;  Reg.  v.  Michael,  9  G.  &  P.  356,  38 
E.  C.  L.  152;  Reg.  v.  Clifford.  2  C.  &  K.  202, 
61  E.  C.  L.  202.  See  also  the  titles  Accessory, 
vol.  1,  p  257;  Agency,  vol.  1,  p.  1161. 

2.  Liability  for  Acts  of  Person  Assisting  Servant 
—  England.  —  Booth  v.  Mister,  7  C.  &  P.  66, 
32  E.  C.  L.  439;  Wheatley  v.  Patrick,  2  M.  & 
W.  650;  Randleson  v.  Murray,  8  Ad.  &  El.  109, 
35  E.  C.  L.  342. 

Florida.  —  Bucki  v.  Cone,  25  Fla.  1. 
Louisiana. — Wichirecht  v.  Fasnacht,  17  La. 
Ann.  166. 

Mississippi .  —  Southern  Express  Co.  v. 
Brown,  67  Miss.  260,  19  Am.  St.  Rep  306. 

Me-w  York.  —  Suydnm  v.  Moore,  8  Barb.  (N. 
Y.)  358;  Wellman  v.  Miner,  (Supm.  Ct.  App. 
T.)  19  Misc.  (N.  Y.)  644;  Gleason  v.  Amsdell, 
9  Daly  (N.  Y.)  393;  Simons  v.  Monier,  29 
Barb.  (N.  Y.)  419;  New  York  v.  Bailey,  2  Den. 
(N.  Y.J  433;  Hill  v.  Sheehan,  (Buffalo  Super. 
Ct.  Gen.  T.)  20  N.  Y.  Supp.  529,  Cosgrove  v. 
Ogden,  49  N.  Y.  255,  10  Am.  Rep.  361. 

Ohio.  —  Pennsylvania  Co.  v.  Gallagher,  40 
Ohio  St.  637,  48  Am.  Rep.  689. 

Texas.  —  Campbell  v.  Trimble,  75  Tex.  270. 

Wisconsin.  —  Fick  v.  Chicago,  etc.,  R.  Co., 
68  Wis.  469,  60  Am.  Rep.  878. 

See  also  the  title  Agency,  vol.  1,  p.  1155. 

But  see  Givilliam  v.  Twist,  (rSge)  2  Q.  B.  84; 
Mangan  v.  Foley,  33  Mo.  App.  250;  Jeivell  v. 
Grand  Trunk  R.  Co.,  55  N.  H.  84. 

Intermeddlers.  —  If,  however,  a  stranger, 
without  the  consent  or  knowledge  of  the  mas- 
ter, notwithstanding  all  usual  and  proper  pre- 
cautions, should  impertinently  interfere  in  the 
management  of  his  affairs,  the  master  could 
not  b?  made  responsible.  Alihorf  v.  Wolfe,  22 
N.  Y.  355- 

3.  Servant  Who  Is  Also  Officer  of  the  Law.  — 
Thus  the  liibilit)  of  a  corporation  for  the  un- 
lawful acts  of  its  watchman  is  not  affecled  by 
the  fact  that  the  watchman  was  likewise  a 
special  policeman.  Illinois  Steel  Co.  v. 
Novak,  184  111.  501,  affirming  84  111.  App.  64 1 ; 
Brill  v.  Eddy,  115  Mo.  596;  St.  Louis,  etc.,  R. 
Co.  v.  Hackett,  58  Ark,  381  41  Am.  St.  Rep. 
105.  So  it  has  been  held  that  where  a  person 
selected  and  paid  by  the  proprietor  of  a  theatre 
is,  ai  the  request  of  the  latter  appointed  a 
special  policeman  for  that  theatre,  and  under 

20  C.  of  L.— 12  ] 


the  direction  of  the  proprietor's  ticket  agent 
the  servant  makes  a  wrongful  arrest,  the  pro- 
prietor will  be  liable.  Dickson  v.  Waldron, 
135  Ind.  507,  41  Am.  St.  Rep.  440.  Compare 
Healey  z/.Lothrop,  171  Mass.  263, in  which  it  was 
held  that  where  a  person  is  appointed  a  special 
policeman  for  a  theatre,  at  the  request  of  the 
proprietor  who  pays  his  salary,  under  a  stat- 
ute authorizing  such  an  appointment  under 
such  rules  and  regulations  as  the  police  board 
deem  expedient,  and  requiring  the  ptoprietor 
to  give  bond  to  the  city  treasurer  "  to  be  liable 
to  parties  aggrieved  by  any  official  misconduct 
of  such  police  officer  to  the  same  extent  as 
for  the  torts  of  agents  and  servants  in  their 
employment,"  the  relation  of  master  and  serv- 
ant does  not  exist  between  the  proprietor  and 
the  officer,  and  the  former  is  not  liable  to  an 
action  of  tort  for  the  misconduct  of  the  latter 
in  his  official  capacity. 

4.  Servant  Employed  Jointly  by  Several  Masters. 
—  Illinois  Cent.  R.  Co.  v.  King,  69  Miss. 
852. 

5.  Taylor  v.  Western  Pac.  R.  Co.,  45  Cal. 
323. 

Railroads  Having  Same  Flagman  or  Gateman.  — 

Where  several  railroads  have  a  gate  in  com- 
mon at  a  crossing,  and  a  gateman  is  employed 
by  one  railroad  company,  for  the  benefit  of  all 
the  railroads,  the  other  companies  paying  the 
employing  company  their  proportion  of  the 
gateman's  wages,  the  inference  that  the  em- 
ploying company  is  the  master,  and  hence  lia- 
ble for  his  torts  in  the  course  of  such  employ- 
ment, is  a  legitimate  one;  but  it  does  not 
necessarily  follow  that  the  other  companies 
may  not  also  be  liable,  on  the  ground  that  it 
might  be  inferred  that  the  other  companies 
jointly  employed  a  common  servant,  for 
whose  torts  in  the  performance  of  his  duty 
each  is  responsible.  Brow  v.  Boston,  etc.,  R. 
Co.,  157  Mass.  399. 

Where  several  lailroad  companies  use  differ- 
ent crossings  in  common,  each  company  em- 
ploying and  paying  one  flagman,  and  at  the 
time  of  the  injury  resulting  from  the  negli- 
gence of  one  flagman  he  was  engaged  in  flag- 
ging a  train  belonging  to  another  company 
than  the  one  that  employed  him,  this  does  not 
affect  the  liability  of  the  company  employing 
him.  Buchanan  v.  Chicago,  etc.,  R.  Co.,  75 
Iowa  393,  35  Am.  &  Eng.  R.  Cas.  378. 
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8.  Acts  of  Servant  under  Both  General  and  Special  Employments.  —  The  doctrine 

respondeat  superior  applies  only  when  the  relation  of  master  and  servant  is 
shown  to  exist  between  the  wrongdoer  and  the  person  sought  to  be  charged 
with  the  result  of  some  neglect  or  wrong,  at  the  time  of  and  in  respect  to 
the  very  transaction  out  of  which  the  injury  arose;1  hence,  the  fact  that  the 
party  to  whose  wrongful  or  negligent  act  the  injury  may  be  traced  was  at  the 
time  in  the  general  employment  and  pay  of  another  person,  does  not  neces- 
sarily make  the  latter  the  master  so  far  as  that  particular  act  is  concerned,  and 
responsible  therefor.3  It  is  accordingly  well  settled  that  one  who  is  the  gen- 
eral servant  of  another  may  be  loaned  or  hired  by  the  master  for  some  special 
service  so  as  to  become  as  to  that  service  the  servant  of  such  third  party ;  and 
where  a  general  servant  is  so  loaned  or  hired  to  another,  and  as  regards  the 
particular  service  for  which  he  is  so  loaned  or  hired  is  subject  wholly  to  the 
direction  and  control  of  that  other,  the  latter,  and  not  the  general  employer, 
is  the  master  so  far  as  the  particular  service  is  concerned,  and  liable  for  injuries 
caused  by  the  negligent  and  wrongful  act  of  the  servant  while  engaged  in  the 
duties  pertaining  to  such  service.3  But  the  master*  will  be  liable  where  he 
has  not  parted  with  the  power  of  controlling  the  servant  in  relation  to  the 
work  on  which  the  servant  was  engaged  at  the  time  of  the  injury.4 

Driver  and  Team  Hired  to  Third  Person  —  Injuries  to  Third  Person.  —  Where  the  owner 
of  a  team  hires  it  to  another  person  and  furnishes  a  driver,  the  owner  and  not 
the  hirer  is  liable  for  injuries  to  third  persons  caused  by  the  negligence  or 
misconduct  of  the  driver,5  and  it  is  immaterial  that  the  person  doing  the  hiring 


1.  When  Doctrine  of  Respondeat  Superior  Ap- 
plicable.—  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451;  Wood  v.  Cobb,  13  Allen  (Mass.)  58;  Kim- 
bill  v.  Cushman,  103  Mass.  194,  4  Am.  Rep. 
528;  Ward  v.  New  England  Fibre  Co.,  154 
Mass.  419;  Thorpe  v.  New  York  Cent.,  etc., 
R.  Co  ,  76  N.  Y.  406,  32  Am.  Rep.  325; 
Dwindle  v.  New  York  Cent.,  etc.,  R.  Co.,  120 
N.  Y.  117,  17  Am.  St.  Rep.  611;  Wyllie  v. 
Palmer,  137  N.  Y.  257. 

2.  General  Employer  Not  Necessarily  Responsi- 
ble. —  Wyllie  v.  Palmer,  137  N.  Y.  248,  affirm- 
ing 63  Hun  (N.  Y.)  8. 

3.  Servant  Loaned  or  Hired  Out  by  Master  With- 
out Retaining  Control  —  England.  — ■  Donovan 
v.  Laing,  etc.,  Constr.  Syndicate.  (1893)  1  Q. 

B.  629;  Rourke  v.  White  Moss  Colliery  Co.,  2 

C.  P.  D.  205;  Johnson  v.  Lindsay,  (1891)  A. 
C.  382;  Murray  v.  Currie,  L.  R.  6  C.  P.  24; 
Manning  v.  Adams,  32  W.  R.  430;  Union 
Steamship  Co.  v.  Claridge,  6  Reports  434, 
(1894).  A.  C.  185;  Jones  v.  Scullard,  (1898)  2  O. 
B.  565. 

United  States.  —  Byrne  v.  Kansas  City,  etc., 
R.  Co.,  (C.  C.  A.)  61  Fed.  Rep.  605. 

California.  —  Cotter  v.  Lindgren,  106  Cal. 
602,  46  Am.  St.  Rep.  255;  Stewart  v.  California 
Imp.  Co.,  131  Cal.  125. 

Iowa.  —  Miller  v.  Minnesota,  etc.,  R.  Co.,  76 
Iowa  655,  14  Am.  St.  Rep.  258. 

Massachusetts.  —  Forsyth  v.  Hooper,  11  Allen 
(Mass.)  419;  Clapp  v.  Kemp,  122  Mass.  481; 
Linnehan  v.  Rollins,  137  Mass.  123,  50  Am. 
Rep.  287;  Lowell  v.  Boston,  etc.,  R.  Corp.,  23 
Pick.  (Mass.)  24,  34  Am.  Dec.  33;  Preston  v. 
Knight,  120  Mass.  5;  Geary  v.  Stevenson,  169 
Mass.  23;  Johnson  v.  Boston,  118  Mass.  114; 
Mulchev  v.  Methodist  Religious  Soc,  135 
Mass.  487;  Morgan  v.  Smith,  159  Mass.  571; 
Coughlan  v.  Cambridge,  166  Mass.  268;  Hasty 
v.  Sears,  157  Mass.  123,  34  Am.  St.  Rep.  267; 
Simuelian  v.  American  Tool,  etc.,  Co., 
168  Mass.  15. 


Michigan. — Pittsburgh,  etc.,  Dock  Co.  v. 
Detroit  Transp.  Co.,  122  Mich.  445. 

Tennessee.  —  Powell  v.  Virginia  Constr.  Co., 
88  Tenn.  701. 

Texas.  — Missouri,  etc.,  R.  Co.  v.  McGlam- 
ory,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
35°- 

4.  Master  Retaining  Control  of  Servant  Loaned 
or  Hired  Out.  —  Quinn  v.  Complete  Electric 
Constr.  Co.,  46  Fed.  Rep.  506;  Higgins  v. 
Western  Union  Tel.  Co.,  (N.  Y.  Super.  Ct. 
Gen.  T.)  n  Misc.  (N.  Y.)32;  Catlin  v.  Peddie, 
46  N.  Y.  App.  Div.  596:  Singer  v.  McDermott, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  738; 
Dalyell  v.  Tyrer,  28  L.  J.  Q.  B.  52;  White  z. 
Norfolk,  etc.",  R.  Co.,  115  N.  Car.  631,  44  Am. 
St.  Rep.  489.  See  also  infra,  this  section, 
paragraph  Driver  and  Team  Hired  to  Thira 
Person  —  Injuries  to  Third  Person. 

5.  Owner  of  Team  Liable  for  Driver's  Negli- 
gence. —  Dean  v.  Btanihwaite,  5  Esp.  35;  Jones 
v.  Liverpool,  14  Q.  B.  D.  890;  Crofi  v.  Alison, 
4  B.  &  Aid.  590,  6  E.  C.  L.  614;  Sammell  v. 
Wright,  5  Esp.  263;  Laugher  v.  Pointer,  5  B. 
&  C.  547,  12  E.  C.  L.  311 ;  Quarman  v.  Burnett, 
6  M.  &  W.  499;  Crockett  v.  Calvert,  8  Ind.  127; 
Fenner  v.  Crips.  109  Iowa  455;  Huff  v.  Ford, 
126  Mass.  24,  30  Am.  Rep.  645;  Joslin  v.  Grand 
Rapids  Ice  Co.,  50  Mich.  516,  45  Am.  Rep.  54; 
Quinn  v.  Complete  Electric  Constr.  Co.,  46 
Fed,  Rep.  506;  Richardson  v.  Van  Ness,  53 
Hun  (N.  Y.)  267;  Michael  v.  Stanton,  3  Hun 
(N.  Y.)  462;  Hershberger  v.  Lynch,  (Pa.  18S7) 
ir  All.  Rep.  642;  Weyant  v.  New  York,  etc., 
R.  Co.,,  3  Duer(N.  Y.)  360.  See  also  Norris  v. 
Kohler,  41  N.  Y.  42,  and  the  title  Livery- 
stable  Keepers,  vol.  19,  p.  429. 

If  a  man  lets  out  a  carriage  on  hire  to  an- 
other, he  in  no  sense  places  the  coachman 
under  the  control  of  the  hirer,  except  that  the 
latter  may  indicate  the  destination  to  which 
he  wishes  to  be  driven.  The  coachman  does 
not  become  the  servant  of  the  person  he  is 
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expressly  asked  for  the  services  of  the  particular  driver  whose  negligence  caused 
the  injury; '  or  that  the  person  hiring  was  accustomed  to  use  the  services  of 
such  driver,  or  that  he  paid  the  driver  a  fixed  sum  for  each  drive;3  or  that 
the  hirer  had  provided  the  driver  with  a  livery  which  he  left  at  the  house  at 
the  end  of  each  drive.3  The  rule  is  the  same  where  the  furnishing  by  the 
owner  is  gratuitous.  If  the  driver's  negligence  results  in  injuiies  to  a  third 
person,  the  person  to  whom  the  conveyance  is  furnished  is  not  liable.'1 

injuries  to  Hirer.  —  If  the  hirer  insists  on  being  driven  into  a  dangerous  place, 
he  cannot  recover  against  the  owner  for  injuries  resulting  from  the  obedience 
of  the  driver  to  his  own  orders.5 

Injuries  to  Team.  —  If  through  the  incompetence  or  negligence  of  the  driver 
the  team  is  injured,  the  owner  must  bear  the  loss;0  if,  however,  such  injuries 
are  directly  attributable  to  the  orders  of  the  hirer,  the  latter  will  be  liable.' 

9.  Liability  Arising  from  Ratification  of  Servant's  Acts.  —  A  wrongful  act 
committed  by  the  servant,  resulting  in  injury  to  a  third  person,  for  which  the 
master  would  not  ordinarily  be  liable,  may  be  so  ratified  by  him  as  to  fix  lia- 
bility upon  him  for  the  in  jury  ;s  and  in  cases  where  the  master  would  ordi- 
narily be  liable  only  for  actual  damages,  because  the  act  resulting  in  the  injury 
was  not  expressly  authorized  by  him,  he  may  render  himself  liable  for  the 
payment  of  exemplary  damages  by  ratifying  the  act.9 

10.  Intent  or  Motive  of  Servant  as  Affecting  Master's  Liability.  —  Where  a 
third  person  sustains  injury  from  the  act  of  a  servant  done  in  the  course  of  his 
master's  employment,  the  intention  or  motive  with  which  the  servant  com- 
mitted the  act  cannot  in  any  way  affect  the  master's  liability,10  though  it  may 

8.  Ratification  by  Master.  —  Eastern  Counties 
R.  Co.  v.  Broom,  6  Exch.  314,  15  Jur.  297,  20 
L.  J.  Exch.  196,  6  R.  &  Can.  Cas.  743;  Lewis 
v.  Read,  13  M.  &  W.  834;  Harrison  v.  Riser,  79 
Ga.  588;  Dally  v.  Young,  3  111.  App.  39;  A  ra- 
smilh  v.  Temple,  11  111.  App.  39;  Carter  v. 
Howe  Mach.  Co.,  51  Md.  290,  34  Am.  Rep.  311; 
Elder  v.  Demis,  2  Met.. (Mass.)  599;  Dcmpsey 
v.  Chambers,  154  Mass.  330,  26  Am.  St.  Rep. 
249;  Reilly  v.  Hannibal,  etc.,  R.  Co.,  94  Mo. 
600;  People  v.  New  York  Cent.  R.  Co.,  51  N. 
Y.  623;  Parham  v.  Blackwelder,  8  Ited.  L. 
(30  N.  Car.)  446;  Bass  v.  Chicago,  etc.,  R.  Co., 
39  Wis.  636. 

For  a  Full  Discussion  of  the  doctrine  of  ratifi- 
cation, see  the  title  Agency,  vol.  1,  p.  1185 
et  seq. 

9.  As  Affecting  Liability  for  Funitive  Damages, 

—  See  infra,  this  section,  Excmplaiy  or  Puni- 
tive Damages. 

10.  Liability  of  Master  Not  Affected  by  Servant's 
Intent.  —  Limpus  v.  London  Gen.  Omnibus 
Co.,  1  H,  &  C.  526;  Southern  R,  Co.  v.  Wild- 
man,  119  Ala.  565;  St.  Louis,  etc.,  R.  Co.  v. 
Hackett,  58  Ark.  381,  41  Am.  St.  Rep.  105; 
Pittsburgh,  etc.,  R.  Co.  v.  Kirk,  T02  Ind.  399, 
52  Am.  Rep.  675;  Marion  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  568;  Ramsden  v.  Boston,  etc.,  R. 
Co..  104  Mass.  117,  6  Am.  Rep.  200;  Black- 
stock  v.  New  York,  etc.,  R.  Co.,  20  N.  Y.  48, 
75  Am.  Dec.  372;  Dwinelle  v.  New  York  Cent., 
etc.,  R.  Co.,  120  N.  Y.  126,  17  Am.  St.  Rep. 
611:  Cleghorn  v.  New  York  Cent.,  etc.,  R.  Co., 
56  N.  Y.  47,  15  Am.  Rep.  375;  Harbison  v. 
lliff,  10  Ohio  Dec.  58;  Ppssenger  R.  Co.  v. 
Young,  21  Ohio  St.  524,  8  Am.  Rep.  78. 

Servants  of  Carriers.  —  No  matter  what  the 
motive  is  which  incites  the  servant  of  the 
carrier  to  do  an  unlawful  or  improper  act  to- 
wards the  passenger  during  the  existence  of 
the  relation  of  carrier  and  passenger,  the  carrier 
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driving,  and  if  the  coachman  acts  wrongfully 
the  hirer  can  only  complain  to  the  person 
famishing  the  team.  Donovan  v.  Laing,  etc., 
Constr.  Syndicate,  (1893)  1  Q.  B.  629. 

What  Is  Not  an  Assumption  of  Control.  —  The 
mere  fact  that  the  hirer  directs  the  driver  to 
pass  a  vehicle  in  front  of  them,  on  being  as- 
sured by  the  driver  that  it  can  be  done,  does 
not  amount  to  an  assumption  of  control  of  the 
driver  by  the  hirer,  and  he  is  not  liable  foi 
injuries  caused  by  the  negligence  of  the  serv- 
ant in  attempting  to  pass  the  other  vehicle. 
Richardson  v.  Van  Ness,  53  Hun  (N.  Y.)  267. 

1.  Where  Hirer  Selects  Driver.  —  Joslin  v. 
Grand  Rapids  Ice  Co.,  50  Mich.  516,  45  Am. 
Rep.  54. 

2.  Payment  by  Hirer  of  Fixed  Sum  to  Driver.  — 

Quarman  v.  Burnett,  6  M.  8i  W.  499. 

3.  Furnishing  Driver  with  Livery.  —  Quarman 
v.  Burnett,  6  M.  &  VV.  499. 

4.  Furnishing  Driver  and  Team  Gratuitously.  — 
Muse  v.  Stern.  82  Va.  33,  3  Am.  St.  Rep.  77. 

5.  Where  Hirer  Assumes  Control.  —  Ewing  v. 
Shaw,  83  Ala.  333. 

6.  Negligence  or  Incompetence  of  Servant.  — 
Ames  v.  Jordan,  71  Me.  540,  36  Am.  Rep.  352. 

7.  Injuries  Attributable  to  Orders  of  Hirer.  — 
Ewing  v.  Shaw,  83  Ala.  333;  Ames  v.  Jordnn, 
71  Me.  540,  36  Am.  Rep.  352. 

Where  one  party  hires  his  team  and  a  driver 
pail  by  him  to  another  party,  to  be  used  in  a 
certain  place  or  for  a  certain  purpose,  and 
while  being  used  in  a  different  place  or  for  a 
different  purpose  the  team  is  injured  without 
any  negligence  of  the  driver  in  handling  the 
team,  the  bailee  is  responsible  for  such  injury. 
The  driver  is  not  the  agent  of  the  owner  in 
the  act  of  obeying  the  directions  of  the  bailee 
at  a  place  or  in  a  kind  of  work  not  contemplated 
by  the  contract  of  h're.  De  Voin  v.  Michigan 
Lumber  Co.,  64  Wis.  616,  54  Am.  Rep.  649. 
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have  some  effect  in  determining  the  amount  of  damages;1  and  where  the 
nature  of  the  act  is  such  that  it  is  doubtful  whether  the  act  comes  within  the 
scope  of  the  servant's  employment  or  not,  it  seems  that  the  intention  may  by 
looked  to  in  determining  the  character  of  the  act.2 

11.  Exemplary  or  Punitive  Damages.  —  The  liability  of  a  master  for  exemplary 
or  punitive  damages  in  an  action  against  him  for  the  negligent  or  wrongful 
acts  of  his  servants  has  been  fully  treated  in  another  part  of  this  work.3 

12.  Evidence  in  Actions  for  Injuries  Caused  by  Acts  of  Servant.  —  In  actions  . 
for  injuries  caused  by  the  negligence  of  the  servant  the  burden  of  proof  is  on 
the  complainant  to  show  such  negligence.4  Where  an  action  against  the 
master  is  based  on  the  negligence  of  the  servant,  the  latter  is  not  a  competent 
witness  for  the  defendant.5  So  the  declarations  of  a  servant  are  not  admissi- 
ble against  the  master  unless  they  are  part  of  the  circumstances  pertaining  to 
the  injury  for  which  it  is  sought  to  make  the  master  liable.6  It  is  not  com- 
petent to  show  that  shortly  after  the  commission  of  the  act  causing  the  injur)' 
the  servant  was  discharged.7  Negligence  is  to  be  determined  by  what  was 
known  before  and  at  the  time  of  the  accident  and  not  by  subsequent  events.8 

13.  What  Constitutes  Relation  of  Master  and  Servant  —  Selection  and  Control,  — 
To  constitute  the  relation  of  master  and  servant,  and  to  fix  the  liability  of 
the  former  for  the  negligence  of  the  latter,  resulting  in  injuries  to  third  per- 
sons, there  must  exist  a  right  to  select  the  person  claimed  to  be  a  servant,9 
and  also  the  power  and  duty  to  control  his  acts  in  regard  to  the  transaction 
out  of  which  the  injury  arose.10  If  workmen  do  not  stand  in  such  relation  to 


is  liable  f:>r  the  act  and  its  natural  and  legiti- 
mate consequences.  Nieto  v.  Clark,  I  Cliff. 
(U.  S.)  145;  Dwinelle  v.  New  York  Cent.,  etc., 
R.  Co,,  120  N.  Y.  126,  17  Am.  St.  St.  Rep.  611; 
Criker  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  657, 
17  Am.  Rep.  504.. 

1.  Intent  as  Affecting  Measure  of  Damages.  — 
St.  Louis,  etc.,  R.  Co.  v.  Hackett,  53  Ark.  3S1, 
41  Am.  St.  Rep.  105;  Cleghorn  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  47,  15  Am.  Rep. 
375.  Szs  also  infra,  this  section,  Exemplary 
or  Punitive  Damages . 

2.  Intent  as  Affecting  Question  of  Scope  of  Em- 
ployment.—  Passenger  R.  Co.  v.  Young,  21 
Ohio  St.  524,  8  Am.  Rep.  78. 

3.  See  the  title  Exemplary  Damages,  vol. 
12,  p.  31  et  sea. 

As  to  the  matter  of  damages  in  general,  see 
the  title  Damages,  vol.  8,  p.  537. 

4.  Burden  of  Showing  Negligence.  —  Birming- 
ham Mineral  R.  Co.  v.  Wilmer,  97  Ala.  165. 
See  generally  th(;  title  Negligence. 

5.  Competency  of  Servant  to  Testify  for  Master. 
—  Chirlistoti  Gas  Light  Co.  v.  Charleston,  9 
Rich.  L.  (S.  Car.)  342;  Finn  v.  Vallejo  St. 
Wharf  Co.,  7  Cal.  254. 

6.  Declaration  of  Servant.  —  Durkee  v.  Central 
Pac.  R.  Co.,  56  Cal.  388,  38  Am.  Rep.  59,  25 
Am.  &  Eng.  R.  Cas.  350;  Ohio,  etc.,  R.  Co. 
v.  Stein,  133  Ind.  243;  Devlin  v.  Wabash,  etc., 
R.  Co.,  87  Mo.  545,  28  Am.  &  Eng.  R.  Cas. 
524;  Whittaker  v.  Eighth  Ave.  R.  Co.,  51  N. 
Y.  295,  reversing  5  Robt.  (N.  Y.)  650.  Compare 
Toledo,  etc.,  R.  Co.  v.  Goddard,  25  Ind.  185. 
See  generally  the  title  Admissions,  vol.  1,  p. 
690  et  sea. 

Illustration. —  In  a  suit  against  a  corpora- 
tion to  recover  exemplary  damages  for  the 
perpeiration  of  a  wilful  trespass,  the  declara- 
tions of  an  employee  of  the  defendant  which 
indicate  his  own  reckless  indifference  to  con- 
sequences regarding  the  trespass,  are  not  ad- 


missible. International,  etc.,  R.  Co.  v.  Tele- 
phone, etc.,  Co.,  6gTex.  277,  5  Am.  St.  Rep.  45. 

7.  Discharge  of  Servant.  —  Schmitt  v.  Dry 
Dock,  etc.,  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  3 
N.  Y.  St.  Rep.  257;  Couch  v.  Watson  Co;  1  Co., 
46  Iowa  17;  Christensen  v.  Union  Trunk  Line, 
6  Wash.  75;  Hewitt  v.  Taunton  St.  R.  Co.,  1^7 
Mass.  483. 

8.  Schmitt  v.  Dry  Dock,  etc.,  R.  Co.,  (N.  Y. 
City  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  257;  Couch 
v.  Watson  Coal  Co.,  46  Iowa  17. 

9.  Power  of  Selection  Essential  to  Fix  Lialility 

—  California.  —  Boswell  v.  Laird,  8  Cal.  469, 
63  Am.  Dec.  345;  Du  Pratt  v.  Lick,  38  Ol.  692. 

Kentucky.  —  Robinson  v.  Webb,  n  Bush 
(Ky.)  464. 

Massachusetts.  —  Sproul  v.  Hemmingway,  14 
Pick.  (Mass.)  1,  25  Am.  Dec.  350. 

New  York.  —  Kelly  v.  New  York,  11  N.  Y. 
436;  Pack  v.  New  York,  8  N.  Y.  222;  Blake  v. 
Ferris,  5  N.  Y.  53,  55  Am.  Dec.  304. 

The  Mere  Power  of  Removal,  apart  Irom  the 
power  of  oiiginal  selection,  will  not  render  the 
person  who  has  it  liable  fcr  the  acts  of  persons 
whom  he  has  power  to  remove  if  they  are  not 
his  servants.  Reedie  v.  London,  etc.,  R.  Co., 
4  Exch.  244. 

10.  Power  of  Control  Essential  to  liability  — 
England.  —  Rapson  v.  Cubitt,  9  M.  &  W  710. 

California.  —  Bennett  v.  Truebcdy,  66  Cal. 
509,  56  Am.  Rep.  117. 

Florida.  —  Mumby  v.  Bowden,  25  Fla.  454. 
Illinois.  —  West  v.  St.  Louis,  etc.,  R.  Co.,  63 
111.  545;  Hale  v.  Johnson,  80  111.  185. 

Iotva.  —  Miller  v.  Minnesota,  etc.,  R.  Co., 
76  Iowa  655,  14  Am.  St.  Rep.  25S;  Kellogg  v. 
Payne,  21  Iowa  575;  Callahan  v.  Burlington, 
etc.,  R.  Co.,  23  Iowa  562. 

Aransas.  —  St.  Louis,  etc.,  R.  Co  v.  Willis, 
38  Kan.  330. 

Kentucky.  —  Robinson  v.  Webb,  n  Bush 
(Ky.)  473- 
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the  person  sought  to  be  charged,  as  to  make  it  his  duty  to  control  them,  they 
are  not  his  servants,  and  he  is  in  no  wise  responsible  for  their  acts,  except  in 
some  cases  where,  by  subsequently  adopting  and  sanctioning  those  acts,  he 
renders  himself  legally  a  participator  in  them.1 

Contract  of  Employment  Not  Indispensable.  —  Employment  and  payment  of  a  person 
are  not  indispensable  elements  to  charge  one  as  a  master  for  the  negligence  of 
one  who  renders  him  service.  When  one  knowingly  and  without  objection 
receives  the  benefits  of  labor,  or  holds  out  to  the  public  one  as  engaged  in  his 
service,  he  is  liable,  as  master,  for  the  negligence  of  such  servant,  when  the 
act  or  failure  constituting  the  negligence  comes  within  the  apparent  scope  of 
the  servant's  employment,  even  though  the  person  for  whom  the  service  is 
rendered  has  not  employed  or  paid  the  servant.3  This  rule  is  not  altered  by 
the  fact  that  the  servant  was,  at  the  time  of  the  negligence  complained  of,  in 
the  general  employment  of  another.3  It  is  not  to  be  understood,  however, 
from  anything  here  said  that  a  person  can  be  rendered  liable  for  injuries  caused 
by  the  negligent  act  of  a  mere  volunteer  who  without  the  knowledge  or  assent 
of  the  former  undertook  to  perform  services  in  his  behalf.4 

The  Mode  of  Payment  is  not  conclusive  as  to  the  existence  of  the  relation.5 
XXX.  Interruption  of  Relation  of  Master  and  Servant  by  Third 
PERSON — -  1.  In  General.  — -A  general  discussion  of  the  liability  to  the  master 
of  a  person  who  induces  his  servant  to  break  the  contract  of  service  has  already 
been  presented.6  There  are,  however,  a  few  questions  falling  appropriately 
under  this  title,  which  will  now  be  considered. 


v.  Aermotor  Co.,  67 
England  Furniture, 


Louisiana.  —  Sweeny  v.  Murphy,  32  La. 
Ann.  628. 

Massachusetts.  —  Clapp  v.  Kemp,  122  Mass. 
481:;  Samuelian  v.  American  Tool,  etc.,  Co., 
[63  Mass.  12;  Kimball  v.  Cushman,  103  Mass. 
194.,  4  Am.  Rep.  528;  Earle  v.  Hall,  2  Met. 
(Mass.)  353. 

Michigan.  —  Moore  v.  Sanborne,  2  Mich. 
519,  59  Am.  Dec.  209. 

Minnesota.  —  Gahagan 
Minn.  252;  Rait  v.  New 
etc.,  Co.,  66  Minn.  76. 

Missouri.  —  McKinley  v.  Chicago,  etc,  R. 
Co.,  40  Mo.  App.  449. 

New  Jersey \  —  McGuire  v.  Grant,  25  N.  J. 
L.  357,  67  Am.  Dec.  49. 

New  York.  —  Potter  v.  Seymour,  4  Bosw. 
(NT.  Y.)  140;  Blake  v.  Ferris,  5  N.  Y.  48,  55 
Am.  Dec.  304;  Higgins  v.  Western  Union  Tel. 
Co  ,  156  N.  Y.  75;  Schular  v.  Hudson  River  R. 
Co.,  38  Ilarb.  (N.  Y.)  653;  Althorf  v.  Wolfe,  22 
Y.  355;  Wiener  v.  Hammell,  (N.  Y.  City 
Ct.  Gen.  T.)  14  N.  Y.  Supp.  365;  Gleason  v. 
Arnsdell,  9  Daly  (N.  Y.)  393. 

Ohio.  —  Pickens  v.  Diecker,  21  Ohio  St.  212, 
8  Am.  Rep.  55;  Veigel  v.  Lukenheimer,  10 
Cine.  L.  Bui.  293,  9  Ohio  Dec.  (Reprint)  48. 

Pennsylvania.  —  Blattenberger  v.  Little 
Schuylkill  Nav.,  etc.,  Co.,  2  Miles  (Pa.)  309; 
Fuhrmeister  v.  Wilson,  163  Pa.  St.  310;  Harri- 
son v.  Collins,  86  Pa.  St.  153,  27  Am.  Rep  699. 

Texas.  —  Cunningham  v.  International  R. 
Co.,  51  Tex.  503,  32  Am.  Rep.  632;  Wilkins 
v.  Ferrell,  10  Tex.  Civ.  App.  231. 

Acts  Done  After  Hours  of  Service. —  Reaume 
v.  Newcomb,  (Mich.  1900)  82  N.  W.  R-ep.  806. 

License  Granted  by  Owner  to  Remove  Sign  from 
Building.  —  Where  the  owner  of  a  building 
grants  permission  to  a  person  to  enter  it  and 
remove  a  sign  left  by  a  tenant  who  had  re- 
moved from  the  building,  this  does  not  consti- 
tute the  relation  of  master  and  servant,  so  as 


to  make  the  owner  liable  for  injuries  caused 
by  the  negligence  of  such  person  in  removing 
the  sign.    Sawyer  v.  Martins,  25  111.  App.  521. 

1.  Ratification  Necessary  in  Absence  of  Power 
of  Control.  —  McGuire  v.  Grant,  25  N.  J.  L. 
356,  67  Am.  Dec.  49.  See  also  supra,  this  sec- 
lion,  Liability  Arising  from  Ratijicatioji  of  Serv- 
ant's Acts. 

2.  Liability  in  Absence  of  Contract  of  Employ- 
ment. —  Denver,  etc.,  R.  Co.  v.  Gustafson,  21 
Colo.  393;  Kimball  v.  Cushman,  103  Mass. 
194,  4  Am.  Rep.  528;  Hill  v.  Morey,  26  Vt.  178; 
Oil  Creek,  etc.,  R.  Co.  v.  Keighron,  74  Pa.  St. 
316;  Dimmitl  v.  Hannibal,  etc.,  R.  Co.,  40 
Mo.  App.  654. 

One  who  by  permission  of  a  railroad  com- 
pany acts  as  fireman  of  its  locomotive,  is  its 
servant,  though  he  serves  without  compensa- 
tion, merely  to  learn  the  business.  Millsaps  v. 
Louisville,  etc.,  R.  Co.,  6g  Miss.  423. 

3.  Servant  in  General  Employment  of  Another. 
—  Kimball  v.  Cushman,  103  Mass.  194,  4  Am. 
Rep.  528.  See  also  supra,  this  section,  Acts 
of  Servant  under  Both  General  and  Special  Em- 
ployments. 

4.  Services  Rendered  Without  Knowledge  or 
Assent.  —  Edwards  v.  Jones,  (C.  PI.  Gen.  T.) 
67  How.  Pr.  (N.  Y.)  179. 

5.  Mode  of  Payment  Not  Conclusive.  —  New 
Orleans,  etc.,  R.  Co.  v.  Reese,  61  Miss.  581. 

Payment  in  Money  Unnecessary.  —  Red strake 
v.  Swayze,  52  N.  J.  L.  129. 

6.  See  the  titles  Interference  with  Con- 
tract Relations,  vol.  16,  p.  1109;  Labor 
Combinations,  vol.  18,  p.  80.  See  also  the  titles 
Agency,  vol  1,  p.  1179;  Apprentices,  vol.  2, 
p.  488;  Parent  and  Child. 

Criminal  Liability.  —  In  the  absence  of  a 
statute  expressly  authorizing  it,  an  indictment 
will  not  lie  for  enticing  away  a  servant  from 
the  master.  Reg.  v.  Daniel,  r  Salk.  380; 
State  v.  Sypher,  19  La.  Ann.  71. 
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2.  Statutory  Provisions  —  Purpose  of  Enactments.  —  In  a  number  of  the  southern 

states  statutes  have  been  enacted  with  the  view  of  preventing  interference 
with  contract  relations  between  master  and  servant,  and,  in  some  states, 
between  landlord  and  tenant  also.  The  purpose  of  these  statutes  is  to  incite 
and  constrain  laborers  and  tenants,  who  are  under  engagements  for  a  speci- 
fied time,  to  the  performance  of  their  contracts,  by  rendering  it  difficult  for 
them  to  secure  employment  elsewhere  during  the  term  for  which  they  have 
been  engaged;1  and  to  prevent  the  interference  of  others  with  servants  under 
contracts  of  service  for  a  specified  time  by  offering  them  inducements  to 
depart,  or,  with  knowledge  that  they  had  so  departed  in  disregard  of  their 
contract  obligations,  by  receiving  them  into  service.* 

Validity  of  Provisions.  —  It  has  been  urged  that  these  statutes  are  unconstitu- 
tional, but  no  court  has  accepted  this  view.  They  are  not  objectionable  as 
being  class  legislation,3  or  because  they  make  the  disturbance  of  contractual 
relations  existing  between  master  and  servant  a  misdemeanor  punishable  by 
fine  or  imprisonment. 4  nor  are  they  in  violation  of  the  Civil  Rights  Bill.5  Nor 
can  it  be  said  that  they  destroy  contract  rights;  on  the  contrary,  they  protect 
them.6 

The  Statutes  Impose  No  Hardship  on  the  Laborer  or  Tenant;  if  the  employer  or  landlord 
breaks  his  contract  in  some  substantial  respect,  the  laborer  or  tenant  will  be 
discharged  from  the  obligation  of  the  contract;  and  whatever  absolves  the 
laborer  or  tenant  will  be  a  shield  for  the  protection  of  the  new  master  or 
landlord.7 

Consent  of  Master.  —  Under  these  statutes  the  absence  of  the  master's  consent 
is  an  essential  ingredient  of  both  civil  and  criminal  liability,  and  must  be 
alleged  and  proved.8 

Knowledge  of  Relation.  —  So  in  order  to  render  a  person  civilly  or  criminally 
responsible  for  enticing  away  a  servant,  laborer,  or  renter,  it  is  in  general 
essential  that  he  should  have  had  knowledge  of  the  contract  relation  existing 
between  such  laborer,  servant,  or  renter,  and  the  master  or  landlord;9  but  he 
will  nevertheless  be  liable,  although  he  did  not  know  of  the  contract  at  the 
time  of  hiring,  if,  on  being  notified  thereof,  he  fails  to  discharge  the  servant, 
laborer,  or  renter.10 

What  Persons  under  Contract  Are  Within  the  Statutes.  —  A  "  cropper  "  is  one  who  is 
hired  to  work  land,  receiving  for  his  compensation  a  part  of  the  crop,  and  is 
a  "  laborer  "  within  the  meaning  of  the  statutes.11  But  where  a  tenant  con- 
tracts that  in  addition  to  payment  of  the  stipulated  amount  he  will  work  for 
the  landlord  whenever  he  can  leave  his  own  crop  and  is  needed  by  the 
landlord,  this  does  not  constitute  the  relation  of  master  and  servant,  and  the 

In  an  Action  for  Harboring  or  Detaining  a  Serv-  Conditional  Consent. —  If  the  consent  is  con- 
ant,  evidence  of  enticement  is  noi  necessary.  ditional,  as  on  pay ment  of  the  amount  due  the 
Dubois  v.  Allen,  Anth.  N.  P.  (N.  Y.)  94.  employer,  performance  of  the  condition  must 

1.  Statutes.  —  Armistead  v.  Chatters,  71  be  shown,  and  the  person  in  whose  presence 
Miss.  513;  Hoole  v.  Dorroh,  75  Miss.  257.  the  consent  was  given  being  presumed  to  be 

2.  State  v.  Daniel,  89  N.  Car.  555.  See  also  credible  in  the  absence  of  evidence  to  the  con- 
Driscol  7/.  State,  77  Ala.  86.  trary,  the  defendant  is   entitled  to  have  the 

3.  Validity  of  Statutes.  —  Hoole  v.  Dorroh,  75  jury  pass  on  the  sufficiency  of  the  evidence. 
Miss.  257;  State  v.  Harwood,  104  N.  Car.  724.  Prestwood  v.  State,  S7  Ala.  147. 

4.  Tarpley  v.  State,  79  Ala.  272.  9.  See  the  statutes. 

5.  Murrell  v.  State,  44  Ala.  367.  10.  Failure  to  Discharge  Servant  After  Notice. — 

6.  Hoole  v.  Dorroh,  75  Miss.  257.  Morris  v.  Neville,  11  Lea  (Tenn.)  271;  Tartt 

7.  Hoole  v.  Dorroh,  75  Miss.  257.  v.  State,  86  Ala.  26. 

8.  Absence  of  Master's  Consent.  —  Prestwood  11.  Persons  Within  Meaning  of  Statutes— "  Crop- 

v.  Slate,  87  Ala.  147;  Ward  v.  State,  70  Miss.  pers."  —  Ward    v.  State,   70  Miss.  245;  Mc- 

245;  Jackson  v.  Slate,  (Miss.  1893)  13  So.  Rep.  Ciitchin  v.  Taylor,  11  Lea  (Tenn.)  259. 

935.  Superintendent    or  "Boss."  —  A  person  em- 

The  Consent  of  the  Employer  Expressed  in  Writ-  ployed  as  superintendent  or  "  boss  "  is  not  a 

ing  or  given  in  the  presence  of  a  credible  wit-  servant  within  the  meaning  of   the  Georgia 

ness  is  a  defense  to  a  prosecution  for  enticing  statute  (Code,  §  4428).    Bryan  v.  State,  44  Ga. 

away  a  laborer.  Prestwood  v.  State,  87  Ala.  147.  328. 
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person  employing  the  tenant  is  not  guilty  of  enticing  a  "  servant."  1 

Renter.  —  Although  a  statute  makes  it  an  offense  to  entice  away  any  laborer 
or  renter  before  the  expiration  of  the  contract,  there  can  be  no  conviction 
under  an  indictment  which  charges  the  defendant  with  enticing  away  a  laborer, 
where  it  is  shown  that  the  person  so  enticed  was  a  renter.2 

An  Actress,  it  has  been  held,  is  not  within  the  meaning  of  a  statute  rendering 
liable  for  damages  any  person  wilfully  enticing  from  employment  "  any  per- 
son or  persons  who  have  contracted  to  labor  for  a  fixed  period  of  time."  This 
statute,  it  was  said,  "  was  intended  to  apply  principally  to  farm  laborers."  3 

Employment  of  Servant  After  Abandonment  of  Contract.  —  The  fact  that  the  laborer 
had  voluntarily  broken  the  contract  of  service  before  being  employed  by  the 
defendant  does  not  affect  the  plaintiff's  right  to  damages,4  nor  does  it  in  any 
way  affect  the  defendant's  liability  to  criminal  prosecution.5 

Contracts  of  Minors.  —  These  statutes,  it  has  been  held,  apply  only  to  contracts 
entered  into  by  the  servant  himself  and  the  employer,6  and,  therefore,  the 
parent  who  has  hired  his  minor  son  to  work  for  a  third  person  for  a  specified 
time  can  nevertheless  order  him  to  leave  the  service  before  the  expiration  of 
the  time,  without  making  himself  in  any  way  liable.7  A  contract  of  service 
entered  into  by  an  infant  is  voidable  at  his  election,  and  it  has  been  held  that 
when  he  has  disaffirmed  and  abandoned  it,  one  who  afterwards  employs  him 
is  not  guilty  of  a  violation  of  the  statute.8 

Measure  of  Damages.  —  The  "  double  damages  "  allowed  by  the  Mississippi 
statute  are  double  the  amount  of  damages  sustained  by  the  breach  of  the  con- 
tract by  the  laborer.  The  recovery  is  not  restricted  to  double  the  damages 
sustained  because  of  the  laborer's  employment  by  the  defendant.9  The 
indebtedness  of  the  servant  to  the  master  created  by  the  contract  of  hiring,  it 
has  been  held,  is  not  a  proper  element  of  damages.10 


1.  State  v.  Hoover,  107  N.  Car.  795. 

2.  Renters. —  Mondschein  v.  State,  55  Ark. 
389. 

3.  Actress.  —  Bourlter  v.  Macauley,  91  Ky. 
135,  34  A.tn.  St.  Rep.  171. 

4.  Employing  Servant  After  Abandoning  Con- 
tract.—  Morris  v.  Neville,  11  Lea  (Tenn.)  271, 
construing  a  statute  which  makes  it  unlawful 
to  entice  away  any  one  who  is  "  at  the  time 
under  contract  or  in  the  employ  of  another." 

5.  Armistead  z>.  Chatters,  71  Miss.  509,  con- 
struing a  statute  which  forbids  the  employ- 
ment of  a  laborer  or  renter  under  contract  with 
another  "  before  the  expiration  of  his  con- 
tract." Tarpley  v.  State,  79  Ala.  272,  constru- 
ing a  statute  making  it  an  offense  to  entice 
away  any  laborer  under  contract  in  writing  to 
serve  another  person  "  before  the  expiration 
of  the  time  so  contracted  for." 

Mere  Employment  After  Abandonment  of  Con- 
tract Insufficient  to  Convict.  —  Jackson  v.  State, 
(Mis;.  1894.)  10  So.  Rep.  299 

6.  Contracts  of  Minors.  —  State  v.  Anderson, 
104  N.  Car.  771. 

7.  Interference  with  Relation  by  Parent  of  Serv- 
ant.—  State  v.  Anderson,  104  N.  Car.  771; 
Driscol  v.  State,  77  Ala.  84. 

8.  Employment  of  Minor  After  Disaffirmance.  — 
Langham  v.  State,  55  Ala.  114,  construing  a 
statute  making  it  a  penal  offense  to  entice 
away  or  employ  a  laborer  or  servant  who  has 
contracted  in  writing  to  serve  another  for  a 
specified  time,  "  such  contract  being  in  force 
and  binding  upon  the  parties  thereto."  But 
see  Driscol  v.  State,  77  Ala.  84,  in  which  it  was 
said  that  the  statute  has  since  been  amended 


so  as  "  to  avoid  this  judicial  construction; 
*  *  *  the  qualifying  provision  was  omit- 
ted, thus  making  the  offense  in  this  respect 
dependent  upon  the  mere  existence  of  a  con- 
tract in  writing,  and  disembarrassing  it  of  the 
consideration  of  the  element  of  '  being  in  force 
and  binding  upon  the  parlies  thereto.'  " 

Enticing  Minor  Whose  Father  Has  Deserted  His 
Family.  —  One  charged  with  the  offense  of  en- 
ticing a  minor  from  the  person  to  whom  he 
was  hired  cannot  justify  the  act  upon  the 
ground  that  the  father  of  the  minor  is  entitled 
to  his  services,  when  it  appears  that  the  father 
deserted  his  family  when  the  child  was  two 
years  of  age  and  has  not  since  contributed 
anything  to  his  support.  Winslow  v.  State,  92 
Ala.  78. 

Prior  Verbal  Contract.  —  It  is  a  good  defense 
to  a  prosecution  for  enticing  a  servant  away 
from  the  employment  of  his  master  that  at  the 
time  of  the  alleged  enticement  the  servant  was 
under  a  prior  verbal  contract  for  a  term  yet 
unexpired  with  the  defendant,  and  that,  too, 
although  the  contract  may  be  void  under  the 
statute  of  frauds  because  not  to  be  performed 
within  a  year.    Tartt  v.  State,  86  Ala.  26. 

9.  "  Double  Damages  "  under  Mississippi  Statute. 
—  Armistead  v.  Chatters,  71  Miss.  509,  the  stat- 
ute providing  that  one  who  knowingly  entices 
away  another's  servant  shall  be  liable  for 
"  double  the  amount  of  damages  "  which  the 
master  may  have  sustained  •  by  reason 
thereof. 

10.  Indebtedness  of  Servant  to  Master, — Ch  rest- 
man  v.  Russell,  73  Miss.  452.  Compare  Hoole 
v.  Doiroh,  75  Miss.  257. 
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XXXI.  Injuries  to  Servant  by  Third  Person  —  1.  Rights  of  Master.  —  The 

master  may  maintain  an  action  for  all  injuries  to  his  servants  because  of  the 
negligent  or  wilful  acts  of  third  persons  which  result  in  damage  to  the  master 
through  loss  of  services.1 

The  Relation  of  Master  and  Servant  Must  Exist,  otherwise  there  Can  be  no  recovery.3 
And  There  Must  Be  An  Actual  Loss  of  Services,  as  this  constitutes  the  basis  of  the 

action.3 

The  Burden  of  Proof  is  on  the  plaintiff  to  show  some  acts  of  service  in  order  to 
support  an  action,  although  very  slight  acts  of  service  will  be  sufficient.4 

Death  of  Servant. — In  case  the  servant  dies  shortly  after  the  infliction  of  the 
injury,  the  right  of  the  master  to  recover  is  limited  to  the  loss  of  services  sus- 
tained between  the  time  of  the  accident  and  the  death  of  the  servant.5  Where 
the  servant  dies  immediately  on  sustaining  the  injury,  the  master  has  no  right 
of  action  unless  by  virtue  of  some  special  statutory  provision.6 

2.  Eights  of  Servant.  —  The  injur}'  to  the  servant  and  that  to  the  master 
being  entirely  distinct  in  character,  the  servant  also  has  a  right  of  action  for 
the  injury  which  is  not  barred  by  a  recovery  in  an  action  by  the  master  for 
loss  of  services.7  The  servant  himself  may  recover  for  the  injury  although 
the  master  sustained  no  loss,  and  the  reason  for  this  is  that  the  original  injur}' 
is  not  the  cause  of  the  master's  action,  "  but  the  consequent  upon  it,  namely, 
the  loss  of  his  service  is  the  cause  of  his  action."  8 

XXXII.  Offenses  Committed  by  Master  and  Servant  Against  Each  Other 
—  1.  Introductory  Statement.  —  There  are  no  offenses  which  the  master  and 
servant  may  commit  against  each  other,  peculiar  to  the  relation  of  master  and 
servant,  except  such  as  are  specially  created  by  statute.  In  some  jurisdic- 
tions there  are  statutes  which  make  it  an  offense  for  designated  classes  of 
employers  to  require  their  employees  to  work  more  than  a  specified  number 
of  hours  per  day.    There  are  also  statutes  requiring  employers  to  pay  wages 

1.  Master's.  Right  of  Recovery.  —  Dixon  v.  Bell,  Dangerous  Business.  —  Louisville,  eic  ,  R.' Co. 

I  Stark.  287,  2  E.  C.  L.  114;  Duel  v.  Harding,  v.  Willis,  83  Ky.  57,4  Am.  St.  Rep.  124. 
1  Stra.  595;  Larson  v.  Berquist,  34  Kan.  334,         2.  Necessity  of  Existence  of  Relation. —  Fores 

55  Am.  Rep.  249;  Kennedy  v.  Sliea,  110  Mass.  v.  Wilson,  Peake  N.  P.  (ed.  1795)  55;  Mani-ell 

147,  14  Am.  Rep.  584;  M'Carthy  v.  Guild,  12  v.  Thomson,  2  C.  &  P.  503,  12  E.  C.  L.  136, 

Met.  (Mass.)  291;  Hyatt  v.  Adams,  16  Mich.  Dunn  v.  Cass  Ave.,  etc.,  R.  Co.,  21  Mo.  App. 

180;  Martin  v.  Payne,  9  Johns.  (N.  Y.)  387,  6  188;  Matthews  v.  Missouri  Pac.  R.  Co  ,  26  Mo. 

Am.  Dec.  288.  App.  75;  Buck  v.  People's  St.  R.,  etc.,  Co.,  46 

Illustrations  —  Buttery  of  Servant.  —  Duel  v.  Mo.  App.  555:  Bartley  v.  Richtmyer,  4  N".  Y. 

Harding,  1  Stra.  595;  Bac.  Abr.,  tit.  Master  and  38;  Ingersoll  v.  Jones,  5  Barb.  (NT.  Y.)  661. 
Servant,  p.  551.  3.  Necessity  of  Actual   Loss    of  Services. — 

Injuries  from  Dog  Bite. —  Hodsoll  v.  Stalle-  Mary's  Case,  9  Coke  113;  Hall  v.  Hollander, 

brass,  11  Ad.  A  El.  301,  39  E.  C.  L.  94;  Durden  4  B.  &  C.  660,  10  E.  C.  L.  436;  Weedon  v. 

v.  Barnett,  7  Ala.  169;  M'Carthy  v.  Guild,  12  Timbrell,  5  T.  R.  357;    Baker  v.  Bolton.  1 

Met.  (Mass.)  2gr.    See  also  Den'iis  v.  Clark,  2  Campb.  493;  Voss  v.  Howard,  1  Cranch  (C. 

Cush.  (Mass.)  347,  48  Am.  Dec.  67 r.  C.)  251 ;  Fluker  v.  Georgia  R.,  etc.,  Co.,  81  Ga. 

Negligent  Shooting  of  Servant.  — Dixon    v.  461,  12  Am.  St.  Rep.  328;  Dunn  v.  Cass  Ave., 

Bell,  1  Stark.  287,  2  E.  C.  L.  114.  etc.,  R.  Co.,  21  Mo.  App.  188. 

Overworking  Servant  During  Menstruation         4.  Burden  of  Proof.  —  Hall  v.  Hollander,  4  B. 

Period.  —  Larson  v.  Berquist,  34  Kan.  334,  55  &  C.  662,  10  E.  C.  L.  437,  Robinson  v.  Burton, 

Am.  Rep  249.  5  Harr.  (Del.)  335. 

Injuries  from  Negligent  Driving.  —  Martinez         5.  Death  of  Servant. —  Baker  v.    Bolton,  I 

v.  Gerber,  3  M.  &  G.  88,  42  E.  C.  L.  55.  Campb.  493;  Hyatt  v.  Adams,  16  Mich.  180. 

Negligence  in  Transporting  Servant. — Ames         6.  Baker  v.  Bolton,  I  Campb.  493;  Higgins 

v.  Union  R.  Co.,  117  Mass.  541,  19  Am.  Rep.  v.  Butcher,  Yelv.  89;  Osborn  v.  Gillett,  L.  R. 

426.  8  Exch.  88;  Fetter  v.  Beale,  1  Salk.  11;  Carey 

False  Imprisonment.  —  Wood  ivard  v.  Wash-  v.  Berkshire  R.  Co.,  1  Cush.  (Mass.)  475,  48 

burn,  3  Den.  (M.  Y.)  369.  Am.  Dec  616;  Green  v.  Hudson  River  R.  Co., 

Seduction  of  Servant.  —  Roberts  v.  Connelly,  2  Keyes  (N.  Y.)  294;  Bac.  Abr.,  lit.  Master  and 

14  Ala.  235;    Robinson  v.   Button,  5   Harr.  Servant,  541;  2  Roll.  Abr.  568. 
(Del.)  335;  Taylor  v.  Vanderveer,  19  N.  J.  L.         7.  Servant's  Right  of  Action.  —  Woodward  v. 

22;  Ellington  v.  Ellington,  47  Miss.  329;  Horn-  Walton,  2  B.  &  P.  NL  R.  476;  Rogers  w.  Smith, 

keth  v.  Barr,  8  S.  &  R.  (Pa.)  36.    See  the  title  17  tnd.  323,  79  Am.  Dec.  483. 
Seduction.  8.  Where  Master  Sustains  No  Loss.  —  Mary's 

■E"gaginS   Another's    Servant    in    Obviously  Case,  9  Coke  113. 

184  Volume  XX. 


Offenses  Committed 


MASTER  AND  SERVANT.  Against  Each  Other. 


in  cash  and  to  make  payments  at  stated  periods,  and  providing  that  a  non- 
compliance therewith  shall  be  considered  a  misdemeanor.  Both  of  these 
classes  of  statutes  have  been  already  treated.1 

2.  Liability  of  Servant  for  Breach  of  Contract.  —  A  statute  of  South  Carolina  pro- 
vides that  contracts  between  landowners  and  laborers  "  shall  clearly  set  forth 
the  conditions  upon  which  the  laborer  or  laborers  engaged  to  work,  embracing 
the  length  of  time,  the  amount  of  money  to  be  paid,  and  when,"  and  makes  a 
violation  of  such  a  contract  an  indictable  offense.  If  the  contract  is  not  such 
as  the  statute  prescribes,  a  violation  thereof  is  not  an  offense  under  this 
statute.3  A  statute  of  this  character  is  not  a  violation  of  the  constitutional 
provision  prohibiting  involuntary  servitude,3  but  inasmuch  as  it  limits  the 
punishment  for  a  violation  of  the  contract  as  to  the  landowner,  but  does  not 
limit  it  as  to  the  laborer,  it  is  unconstitutional."* 

A  statute  of  North  Carolina  provides  that  where  any  person  shall  entice  or  pro- 
cure a  servant  unlawfully  to  leave  his  master's  service,  such  person  and  servant 
mav  be  sued  jointly  or  severally  for  damages,  and  it  subjects  to  indictment 
"the  person  and  servant"  violating  its  provisions.  To  render  a  servant 
indictable  under  this  statute,  it  has  been  held  that  his  leaving  the  service  must 
be  by  reason  of  the  enticement  or  procurement  of  another;  that  he  is  not 
indictable  under  its  provisions  where  he  leaves  the  service  voluntarily.5 

3.  Obtaining  Money  or  Other  Property  Fraudulently  by  Means  of  Contract  of 
Employment. — In  Alabama  it  is  provided  by  statute  that  any  person  who,  with 
intent  to  injure  or  defraud  his  employer,  enters  into  a  contract  in  writing  for 
the  performance  of  any  act  or  service,  and  thereby  obtains  money  or  other 
personal  property  from  such  employer,  and  with  like  intent,  and  without  just 
cause,  and  without  refunding  such  money  or  paying  for  such  property,  refuses 
to  perform  such  act  or  service,  must,  on  conviction,  be  punished  as  if  he  had 
stolen  it;6  and  in  North  Carolina  a.  similar  provision  obtains.7  Under  the 
former  statute,  the  following  facts  must  be  shown  to  warrant  a  conviction  : 
first,  a  contract  in  writing  by  the  accused  for  the  performance  of  any  act  or 
service;8  second,  an  intent  on  the  part  of  the  accused  when  he  entered  into 
the  contract  to  injure  or  defraud  his  employer;9  third,  the  obtaining  by  the 
accused  of  money  or  other  personal  property  from  such  employer  by  means 
of  such  contract  entered  into  with  such  intent;10  fourth,  the  refusal  by 
the  accused,  with  like  intenr,  and  without  just  cause,  and  without  refunding 
such  money  or  paying  for  such  property,  to  perform  the  act  or  service  con- 
tracted to  be  performed  ; 11  and  the  burden  of  proving  both  of  these  intents  is 
upon  the  prosecution.12  -  Under  the  North  Carolina  statutes  substantially  the 
same  facts  must  be  shown  to  authorize  a  conviction.  The  gist  of  the  offense 
is  not  the  obtaining  of  the  advances  and  afterwards  refusing  to  perform  the 

1.  As  to  the  first,  see  the  title  Eight-hour  other  shall  obtain  money  or  other  personal 
Laws,  vol.  ro,  p.  462;  as  to  the  second,  see  property  by  virtue  of  an  agreement  to  work, 
supra,  this  title,  Wages  or  Compensation — Time  and  shall  unlawfully  and  wilfully  fail  to  do 
and  Mode  of  Payment.  the  work,  he  shall  be  punished  as  for  a  mis- 

2.  South  Carolina  Statute.  —  State  v.  Williams,  demeanor. 

32  S.  Car.  123.  8.  Facts  Essential  to  Conviction.  —  Mcintosh 

A  contract  under  this  statute  must  clearly  v.  Slate,  117  Ala.  128;  Exp.  Riley,  94  Ala.  82. 

set  forth  the  time  when  the  amount  stipulated  9.  Mcintosh  v.  State,  117  Ala.  128;  Exp. 

is  to  be  paid  to  the  laborer;  if  the  contract  Riley,  94  Ala.  82;  Dorsey  v.  State,  11 1  Ala.  40, 

fails  so  to  state,  the  laborer  is  not  liable  to  an  10.  Copeland  v.  State,  97  Ala.  30;  Tennyson 

indictment  for  its  breach.    State  v.  Williams,  v.  State,  97  Ala.  78;  Mcintosh  v.  State,  117 

32  S.  Car.  127  Ala.  128;  Exp.  Riley,  94  Ala.  82. 

3.  State  v.  Williams,  32  S.  Car.  123.  11.  Mcintosh  v.  State,  117  Ala.  128;  Ex  p. 

4.  State  v.  Williams,  32  S.  Car.  123.  Riley,  94  Ala.  82. 

6.  North  Carolina  Statute.  —  State  v.  Daniel,         12.  Dorsey  v.  State,  in  Ala.  40. 

89  N.  Car.  553.  Evidence  —  Admissibility.  —  Where   there  is 

8.  Crim.  Code  Alabama  (1896),  §  4730.  evidence  tending  to  show  that  the  money  was 

7.  The  North  Carolina  statute  (Acts  1889,  c.  ljaned  on  the  written  contract,  such  contract  is 
444.  as  amended  by  Acts  1891,  c.  106)  ptovides  relevant  and  admissible  in  evidence.  Dorsey 
that  if  any  person  with  intent  to  defraud  an-  v.  State,  111  Ala.  40. 
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labor,  but  the  fraudulent  intent  at  the  time  of  obtaining  the  advances  and 
making  the  promise.1    This  last-mentioned  statute  has  been  held  not  in  vio-" 
lation  of  a  constitutional  provision  that  there  shall  be  no  imprisonment  for 
debt  except  in  case  of  fraud.3 

4.  Blacklisting  Employees.  —  This  topic  has  already  been  treated.3 
XXXIII.  Statutory  Liens  of  Laborers  and  Other  Servants  —  1.  In  Gen- 
eral. —  In  some  of  the  United  States  there  are  statutes  giving  to  laborers  or 
other  employees  a  lien  upon  the  property  of  their  employers  or  upon  the 
fruits  of  their  labor,  for  the  amount  due  them  for  labor  performed.  These 
statutes  are  by  no  means  uniform.  The  lien  given  by  some  of  them  bears  a 
close  resemblance  to  the  statutory  mechanic's  lien,  while  under  others  the  lien 
is  of  a  character  similar  to  the  artisan's  lien  at  common  law.4 

2.  Who  Are  Entitled  to  Lien  —  a.  Laborers  — (i)  Who  Are  Laborers. — 
The  word  most  frequently  used  in  the  statutes  to  designate  the  persons  enti- 
tled to  the  lien  is  "  laborers."  5  A  laborer  is  one  who  works  at  a  toilsome 
occupation,  a  man  who  does  work  requiring  little  skill,  as  distinguished  from 
an  artisan,  sometimes  called  a  laboring  man.0  A  distiller  7  and  a  teamster8 
have  been  held  to  be  laborers;  so  a  laborer,  though  a  mechanic,  who  performs 
actual  manual  labor  for  his  employer,  is  entitled  to  a  laborer's  lien.9  One 
who  raises  a  crop  upon  the  land  of  another  for  an  agreed  share  is  a  laborer 
and  not  a  tenant,  and  is  entitled  to  a  lien  under  the  Arkansas  statute.10  But 
the  overseer  of  a  farm  or  plantation  is  not  entitled  to  a  laborer's  lien,11  unless 
he  is  employed  as  a  common  day-laborer  and  works  as  such  on  the  plantation. 18 
Bookkeepers,13  clerks,14  agents,  cashiers  of  banks,  and  all  that  class  of  em- 
ployees whose  employment  is  associated  with  mental  labor  and  skill,  are  not 
laborers  within  the  meaning  of  the  statutes.15  Some  of  the  statutes  confer  a 
lien  only  upon  laborers  of  a  certain  class,  or  those  engaged  in  labor  of  a  cer- 
tain kind.10 

(2)  Only  Persons  Performing  Labor  in  Person  Entitled  to  Lien.  —  Only  one 

1.  North  Carolina  Statute  —  Gist  of  Offense. —  8.  Floyd  v.  Chess-Carley  Co.,  76  Ga.  752. 
State  v.  Norman,  no  N.  Car.  484.  9.  Adams  v.  Goodrich,  55  Ga.  233. 

2.  State  v.  Norman,  no  N.  Car.  484.  10.  Burgie  v.  Davis,  34  Ark.  179. 

3.  See  the  title  Blacklisting  Employees,  11.  Flourney  v.  Shelton,  43  Ark.  168 ;  Rust  v. 
vol.  4,  p.  577.  Billirigslea,  44  Ga.  306. 

4.  See  the  statutes  of  the  several  states.  12.  Rust  v.  Billingslea,  44  Ga.  306. 
As  to  the  Common-law  Lien  of  Artisans  and         13.  Signor  v.  Webb,  44  111.  App.  338. 

Laborers  upon  chattels  in  their  possession,  see  14.  See  Ricks-'.  Redwine,  73  Ga.  273;  Oliver 

the  titles  Contracts  of  Hire,  vol.  7,  p.  317;  v.  Macon  Hardware  Co.,  gS  Ga.  249,  58  Am. 

Liens,  vol.  19,  p.  8.  St.  Rep.  300,  note;  Cole  v.  McNeill,  99  Ga. 

As  to  the  Lien  of  Farm  Laborers  on  Crops,  see  250. 

the  title  Crops,  vol.  8,  p.  329.  A  person  employed  as  clerk,  bartender,  and 

As  to  the  Lien  on  Logs  and  Lumber  for  services  boy-of-all-work,  to  labor  in  and  about  a  retail 

performed  thereon,  see  the   title  Logs  and  grocery  and  liquor  store,  was  held  to  be  a  la- 

Lumber,  vol.  19,  p.  522.  borer.    Oliver  v.  Boehm,  63  Ga.  172.    See  also 

As  to  Mechanics'  Liens,  see  the  title  Meghan-  Richardson  v.  Langston,  6S  Ga.  658. 

ics'  Liens,  post.  15.  Skilled  Employees. —  Hinton  v.  Goode,  73 

As  to  the  Lien  of  Employees  in  Mines,  see  ths  Ga.  233. 

title  Mines  and  Mining,  post.  16.  Thus  the  Arkansas  Statute  which  provides 

As  to  the  Lien  of  Employees  of  Railroad  Com-  that  laborers  shall  have  a  lien  "on  the  pro- 

panies,  see  the  title  Railroads.  duction   of  their  labor"  has  been  held  to 

5.  The  Words  Used  by  a  Washington  Statute  confer  a  lien  only  on  such  laborers  as  have 
(Laws  1859-60,  p.  287,  §  10)  to  designate  the  produced  by  their  labor  movable  property, 
persons  entitled  to  the  lien  given  by  it  are  Therefore  a  laborer  on  a  railroad  is  not  entitled 
"  any  person  who  shall  bestow  labor."  to  a  lien  under  this  statute.    Dano  v.  Missis- 

6.  Laborer  Defined.  —  Dano  v.  Mississippi,  sippi,  etc.,  R.  Co.,  27  Ark.  564.  Nor  is  a  laborer 
etc.,  R.  Co.,  27  Ark.  564;  Taylor  v.  Hathaway,  who  has  dug  a  well  entitled  to  a  lien  on  the 
29  Ark.  597;  Guise  v.  Olivei,  51  Ark.  356;  land  for  his  labor.  Guise  :■.  Oliver,  51  Ark. 
Savannah,  etc.,  R.  Co.  v.  Callahan,  49  Ga.  506;  356. 

Hinton  v.  Goode,  73  Ga.  233.  Under  Rev.  Stat.  Maine,  c.  91,  §  2S,  whoever 

The  Manager  of  a  Shop  is  not  within  the  desig-  performs  or  furnishes  labor  for  manufacturing 

nation  "  mechanics  and  laborers."    Raynes  v.  or  burning  bricks  has  a  lien  on  such  bricks  for 

Kokomo  Ladder,  etc.,  Co.,  153  Ind.  315.  such  labor.    Howe  v.  Wiscasset  Brick,  etc., 

7.  Floyd  v.  Chess-Carley  Co.,  76  Ga.  752.  Co.,  7S  Me.  227. 
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who  has  performed  labor  in  person  is  entitled  to  a  lien  under  a  statute  which 
gives  to  laborers  a  special  lien  on  the  products  of  their  labor,1  or  which  pro- 
vides that  laborers  shall  have  a  lien  upon  the  property  of  their  employer  for 
labor  performed.2  Therefore  a  contractor  is  not  entitled,  under  such  a  statute, 
to  a  hen  for  labor  performed  by  persons  hired  by  him.3  But  where  a  parent 
makes  a  contract  of  labor,  and  performs  it  with  his  own  labor  and  that  of  his 
minor  children,  he  is  entitled  to  a  laborer's  lien  therefor.4 

b.  Other  Employees.  —  Some  of  the  statutes  provide  that  certain 
employees  other  than  laborers  5  shall  have  a  lien  for  their  labor  or  services.0 

c.  Inconsistent  Contract  Excludes  Lien.  —  One  who  performs 
labor  under  a  special  contract  by  which  he  has  a  lien  on  the  products  of  his 
labor  is  not  entitled  to  a  lien  under  a  statute  giving  to  laborers  a  lien  on  the 


1.  McElmurray  v.  Turner,  86  Ga.  215. 

2.  Breed  v.  Nagle,  46  Ga.  112;  Savannah, 
etc..  R.  Co.  v.  Callahan,  49  Ga.  506;  Wooten 
v.  Archer,  49  Ga.  3S8;  Hoyt  v.  Glenn,  54  Ga. 
571;  Mabry  v.  Judkins,  66  Ga.  732;  Lehigh 
Coal,  etc.,  Co.  v.  Central  R.  Co.,  29  N.  J.  Eq. 
252;  Hen'ry  v.  Sheaffer,  14  Pa.  Co.  Ct.  237; 
Wentroth's  Appeal,  82  Pa.  St.  469. 

By  "  laborers  "  as  used  in  the  Pennsylvania 
statute  of  April  9,  1872,  and  its  amendments 
(Bright.  Purd.  Dig.,  p.  2074,  §  9),  are  meant 
those  who  perform  with  their  own  hands  the 
contract  they  make  with  the  employer.  Henry 
v.  Sheafier,  14  Pa.  Co.  Ct.  237;  Wentroth's 
Appeal,  82  Pa.  St.  469. 

The  statute  does  not  apply,  therefore,  to  use 
and  expense  and  wear  and  tear  of  a  steam 
engine  and  separator  used  in  threshing.  Henry 
v.  Sheaffer,  14  Pa.  Co.  Ct.  237. 

3.  Contractor  Not  Entitled  to  Lien.  —  Cochran 
v.  Swann,  53  Ga.  39;  Savannah,  etc.,  R.  Co. p. 
Call  rhan,  49  Ga.  506;  McElmurray  v.  Turner, 
86  Ga.  215;  Lehigh  Coal,  etc.,  Co.  v.  Central 
R.  Co.,  29  N.  J.  Eq.  252;  Wentroth's  Appeal, 
82  Pa.  St.  469.  But  see  O'Brien  v.  Hamilton, 
12  Phila.  (Pa.)  387,  35  Leg.  Int.  (Pa.)  68. 

Hay  Packers  and  Threshers  Temporarily  Em- 
ployed as  Contractors  are  not  "  farm  laborers  " 
within  the  meaning  of  the  Pennsylvania  statute. 
Wilson  v.  Gibson,  10  Pa.  Co.  Ct.  191. 

4.  McElmurray  v.  Turner,  86  Ga.  215.  But 
see  Henry  v.  Sheaffer,  14  Pa.  Co.  Ct.  237. 

5.  For  the  definition  of  the  term  "  laborers  " 
as  used  in  the  statutes,  see  supra,  this  sub- 
division, Wko  Are  Laborers. 

6.  Liens  of  Employees  Other  than  Laborers.  — 
Thus  the  Pennsylvania  Act  of  April  9,  1872, 
with  its  amendmants  (Bright.  Purd.  Dig.,  p. 
2074,  §  9)  enumerates  twenty-five  classes  of 
wage-earners,  some  of  them  not  laborers  in 
the  ordinary  sense  of  the  term,  to  whom  it 
gives  liens  for  wages.  One  who  comes  within 
any  of  these  classes  is  entitled  to  the  lien, 
without  regard  to  the  character  of  the  business 
of  his  employer.  Rees  v.  Hulings,  9  Pa.  Super. 
Ct.  265;  Witmer  v.  Miller,  12  Pa.  Co.  Ct.  363; 
Thompson  v.  Wingert,  14  W.  N.  C.  (Pa.)  483: 
Sproul  v.  Murray,  156  Pa.  St.  293;  Mulholland 
v.  Wood.  166  Pa.  St.  486.  But  see  Jacobs  v. 
Woods,  (4  W.  N.  C.  (Pa.)  237;  Merrinian  v. 
Mullett,  2  Pa.  Co.  Ct.  360. 

Among  the  classes  enumerated  are  clerks. 
But  a  traveling  salesman  who  sells  on  com- 
mission is  not  a  clerk  within  the  contempla- 
tion of  the  act.    Willauer's  Estate,  1  Chest. 


Co.  Rep.  (Pa.)  533;  Witmer  v.  Miller,  12  Pa. 
Co.  Ct.  363;  Mulholland  v.  Wood,  166  Pa.  St. 

486. 

A  clerk  or  bartender  in  a  hotel  is  entitled  to 
a  lien  under  that  provision  of  the  statute 
which  declares  that  "  servant  girls  at  hotels, 
boarding  houses,  restaurants,  or  in  private 
families,  or  other  servants  and  helpers  in  and 
about  such  houses  of  entertainment,"  shall 
have  a  lien  for  their  wages.  Weaver  v.  Whea- 
ton,  2  Pa.  Co.  Ct.  428. 

Under  this  statute,  employees  at  a  stated 
annual  salary  have  a  lien  therefor,  although 
they  have  also,  under  their  contract,  a  contin- 
gent interest  of  a  percentage  in  the  net  pro- 
ceeds of  the  business  over  a  certain  amount. 
Scull's  Appeal,  115  Pa.  St.  141. 

So  employees  of  a  manufacturing  corpora- 
tion are  entitled  to  a  lien  for  their  wages,  un- 
der this  statute,  although  they  are  stockholders 
in  the  corporation.  National  Bank  of  Republic 
v.  Oxford  Co-Operative  Car  Co.,  2  Pa.  Co.  Ct. 
360. 

This  statute  provides  "  that  all  moneys  that 
may  be  due,  or  may  hereafter  become  due,  for 
labor  or  services  rendered,  *  *  *  whether 
at  so  much  per  diem  or  otherwise,"  shall  be  a 
lien  on  property  of  the  employer.  Under  this 
provision  one  who  is  employed  with  the  under- 
standing that  he  is  to  be  paid  what  his  services 
are  worth  is  entitled  to  a  lien  for  that  amount. 
Timmes  v.  Metz,  156  Pa.  St.  384. 

The  original  Act  of  April  9,  1872,  before 
amendment,  gave  a  lien  only  to  miners,  me- 
chanics, laborers,  and  clerks  when  employed 
in  certain  enumerated  businesses.  Merrinian 
v.  Mullett  2  Pa.  Co.  Ct.  360;  Sullivan's  Ap- 
peal. 77  Pa.  St.  107;  Evans's  Appeal,  Si*  Pa. 
St.  302;  Pardee's  Appeal,  100  Pa.  St.  408;  Fell 
v.  Duffy,  6  W.  N.  C.  (Pa.) 44;  Gibbs,  etc.,  Mfg. 
Co.'s  Appeal,  100  Pa.  St.  528. 

Under  the  Kansas  Statute  (Gen.  Stat.  1889,  c. 
58,  §  1),  which  provided  that  "  whenever  any 
person  shall  entrust  to  any  mechanic,  artisan, 
or  tradesman  materials  to  construct,  alter,  or 
repair  any  article  of  value,  or  any  article  of 
value  to  be  altered  or  repaired,  such  mechanic, 
artisan,  or  tradesman  shall  have  a  lien  on  such 
article,"  a  civil  engineer  who  was  employed  at 
a  salary  by  a  corporation  in  the  construction 
of  an  irrigating  canal,  and  who  in  the  course 
of  such  employment  made  field-notes,  maps, 
charts,  or  drawings  on  books  or  papers  fur- 
nished by  the  corporation,  was  held  to  be 
entitled  to  a  lien  on  such  field-notes,  maps, 
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products  of  their  labor,  where  the  provisions  of  the  contract  are  inconsistent 
with  the  statutory  lien.1 

3.  What  Property  Is  Subject  to  Lien.  —  Some  statutes  provide  that  laborers 
shall  have  a  lien  upon  the  property  of  their  employers ;  *  others  confer  upon 
the  employees  of  corporations  a  lien  upon  the  corporate  property.3  A  con- 
tract for  the  delivery  of  scrap  iron  is  property  within  the  meaning  of  such  a 
statute.4  In  such  cases  the  lien  does  not  extend  to  a  greater  interest  in  prop- 
erty subject  to  it  than  the  employer  had  at  the  time  the  work  was  done.5 
Some  of  the  statutes  provide  that  laborers  shall  have  a  lien  "  upon  the  pro- 
duction of  their  labor."  6  Within  the  meaning  of  such  a  statute,  a  crop  is 
the  production  of  one  who  raises  it,7  and  hay  is  the  production  of  the  laborer 
who  cuts  and  rakes  the  grass. s  But  land  can  in  no  proper  sense  of  the  word 
be  considered  the  production  of  labor,  therefore  a  laborer  who  cultivates  land, 
or  clears  and  prepares  it  for  cultivation,  is  not  entitled  to  alien  thereon  for  his 
wages  under  statutes  of  this  class.9  The  lien  given  by  the  Pennsylvania  stat- 
ute 10  to  certain  classes  of  w.ige-earners  extends  only  to  the  business  in  which 
the  wage-earner  is  employed,  and  to  property  used  in  connection  with  or  in 
carrying  on  such  business.11  Generally  the  statutory  lien  of  a  laborer  will 
attach  to  a  trust  estate  for  which  labor  has  been  performed.12 

4.  Labor  or  Services  for  Which  Lien  Is  Given.  —  The  lien  given  by  these  stat- 
utes is  for  labor  or  services  performed  and  for  nothing  else.  Therefore  a 
laborer  is  not  entitled  to  a  lien  for  damages  resulting  from  the  breach  of  a 
contract  of  employment.13  The  character  of  the  labor  or  services  that  will 
entitle  an  employee  to  a  lien  under  a  particular  statute  must  be  deteimined 
by  an  interpretation  of  the  terms  of  the  statute.14    The  services  that  will  give 


charts,  and  drawings.  Amazon  Irrigating  Co. 
v.  Briesen,  i  Kan.  App.  758. 

For  Illustrations  of  the  Term  Laborer  in  Other 
Connections,  see  Labor —  Laborer,  vol.  18,  p.  71. 

1.  Inconsistent  Contract  Excludes  Lien.  —  Howe 
v.  Wiscasset  Brick,  etc.,  Co.,  78  Me.  227. 

2.  Laborers'  Liens  upon  Property  of  Their  Em- 
ployers. —  Balkcom  v.  Empire  Lumber  Co.,  91 
Ga.  651,  44  Am.  St.  Rep.  58;  Bramblet  v. 
Lumsden,  80  Ga.  707;  Stonewall  Jackson  Loan, 
etc..  Assoc.  v.  McGruder,  43  Ga.  9;  Love  v. 
Cox,  68  Ga.  269;  Breed  v.  Nagle,  46  Ga.  112. 

3.  Aurora  Nat.  Bank  v.  Black,  129  Ind.  595. 

4.  Aurora  Nat.  Bank  v.  Black,  129  Ind.  595. 

5.  Breed  v.  Nagle,  46  Ga.  112. 

6.  Laborers'  Liens  upon  the  Production  of  Their 
Labor. —  Dano  v.  Mississippi,  etc  ,  R.  Co.,  27 
Ark,  564;  Taylor  v.  Hathaway,  29  Ark.  597; 
Bargie  r.  Davis,  34  Ark.  179;  Emerson  v. 
Hedrick,  42  Ark.  263;  Guise  v.  Oliver,  51  Ark. 
356;  Boyce  v.  Poore,  84  Ga.  574;  McElmurray 
v.  Turner,  86  Ga.  215. 

Privilege  upon  a  Succession  under  the  Louisiana 
Statute. —  Under  the  Louisiana  statute  (Civ. 
Code,  §  3184),  a  workman  was  not  entitled  to 
a  privilege  upon  a  succession  for  his  services, 
unless  the  things  upon  which  he  worked  ex- 
isted at  the  time  of  the  decease  of  the  testator; 
and  to  entitle  him  to  a  privilege  on  the  funds 
to  be  distributed,  it  musi  have  appeared  that 
they  were  the  proceeds  of  the  sale  of  the  things 
worked  upon  by  him.  Stocking's  Succession, 
6  La.  Ann.  229. 

7.  Burgie  v.  Davis,  34  Ark.  179. 

8.  Emerson  v.  Hedrick,  42  Ark.  263. 

9.  Land  Cannot  Be  the  Production  of  Labor.  — 
Taylor'?'.  Hathaway.  29  Ark  597.  See  also 
Dano  v.  Mississippi,  etc.,  R.  Co.,  27  Ark.  564; 
Guise  v.  Oliver,  51  Ark.  356. 


But  a  Peculiar  Provision  of  the  Arkansas  Stat- 
ute (Gantt's  Dig.,  §4092;  Sand.  &  H.  Dig., 
g  4778),  construed  in  connection  with  ether  sec- 
tions of  the  statute,  impliedly  gives  to  laborers 
a  limited  lien  on  land,  for  labor  expended  in 
erecting  buildings  thereon  under  contract 
with  the  owner.  Taylor  v.  Hathaway,  29 
Ark.  597. 

10.  Pennsylvania  Statute.  —  Act  of  April  9, 
1872,  and  its  amendments  (Bright.  Puid.  Fig  , 
P-  2074,  §  9). 

11.  Gibbs,  etc.,  Mfg.  Co.'s  Appeal,  100  Pa. 
St.  528;  Llewellyn's  Appeal,  103  Pa.  St.  458; 
Wolf  v.  Krick,  3  Pa.  Super.  Ct.  601;  Sproul  v. 
Murray,  156  Pa.  St.  293;  Weed  v.  Rcbinscn, 
14  Pa.  Co.  Ct.  7;  Rees  v.  Hulings,  9  Pa.  Super. 
Ct.  265. 

.    12.  Lien  Will  Generally  Attach  to  Trust  Estate. 

—  Ricks  v.  Redwine,  73  Ga.  273. 

13.  Spader  v.  Mural  Decoration  Mfg.  Co.,  47 
N.  J.  Eq.  18. 

14.  Pennsylvania  Statute.  —  The  labor  and 
services  which  are  entitled  to  priority  of  lien 
by  virtue  of  the  Pennsylvania  Act  of  Apiil  9, 
1872,  and  its  amen  dments  (Brighi.  Purd.  Dig  , 
p.  2074,  §  9),  must  be  such  as,  in  the  course 
of  a  regular  and  rermanent  employment,  con- 
tribute directly  cr  indirectly  10  the  particular, 
permanent,  and  continuous  Lse  of  the  particu- 
lar works,  mines,  manufactory,  or  other  busi- 
ness in  which  the  wage-earner  is  employed. 
Labor  or  services  contributed  to  the  construc- 
tion and  equipment  of  such  works,  etc.,  are 
not  within  the  purview  of  the  acts.  Llewellyn's 
Appeal,  103  Pa.  Si.  458;  Wolf  v.  Krick,  3  Pa. 
Super.  Ct.  601:  Rees  v.  Hulings,  9  Pa.  Super. 
Ct.  265;  Hall's  Estate,  14S  Pa.  St.  121:  Bald- 
win v.  Baldwin,  10  Pa.  Co.  Ct.  194;  Wilson  v. 
Gibson,  10  Pa.  Co.  Ct.  191. 
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rise  to  a  lien  under  a  statute  using  the  word  "  laborers  "  to  designate  the  per- 
sons entitled  to  the  lien  must  be  such  as  laborers  usually  perform,  that  is,  toil- 
some work  requiring  little  skill.1  To  entitle  a  laborer  to  a  lien  under  a  statute 
which  provides  that  laborers  shall  have  a  lien  for  their  wages  on  the  products 
of  their  labor,  it  must  be  shown  that  his  labor  contributed  directly  to  the 
production  of  the  article  upon  which  the  lien  is  claimed;  a  laborer  is  not, 
under  such  a  statute,  entitled  to  a  lien  on  an  article  for  labor  tending  remotely 
to  its  production.3 

5.  Amount  for  Which  Lien  May  Be  Claimed  —  a.  Statutes  Limiting 
AMOUNT.  —  Some  statutes  limit  the  sum  for  which  the  lien  may  be  claimed, 
or  limit  the  period  of  labor  for  which  it  may  be  enforced.3 

b.  Interest  Not  Included.  —  The  lien  given  to  employees  for  the 
amount  of  wages  due  them  for  labor  or  services  performed  does  not  include 
interest  that  .accrued  on  the  amount  due  prior  to  the  attachment  of  the  lien.4 

6.  How  Lien  May  Be  Lost  —  a.  By  Waiver  — (i)  Express  Agreement. — 
A  laborer's  statutory  lien  may  be  waived  by  express  agreement,  based  on  a 
legal  consideration.5 

(2)  Acts  or  Agreements  Inconsistent  with  Lien.  —  And  any  act  or  agree- 
ment of  the  lienholder  which  is  inconsistent  with  the  right  of  lien  will  consti- 
tute a  waiver  of  it.e 

(3)  Voluntary  Surrender  of  Possession.  —  Under  some  of  the  statutes,  a 
laborer  who  has  acquired  a  lien  upon  personal  property  in  his  possession  will 
waive  it  by  a  voluntary  surrender  of  possession.7 

(4)  Commingling  Secured  with  Unsecured  Claims.  —  The  correct  doctrine 
would  seem  to  be,  that  if  claims  for  labor  secured  by  a  statutory  lien  are  so 
commingled  with  unsecured  claims  that  the  amount  of  the  lien  is  not  kept 
ascertainable  without  restating  the  accounts,  the  lien  is  impliedly  waived  ;  and 
if  secured  claims  are  mingled  with  unsecured  ones,  and  judgment  is  taken  for 
the  whole  in  gross,  the  lien  is  waived.8 


1.  See  supra,  this  section.  Who  Are  Entitled 
to  Lien  —  Laborers. 

2.  See  Van  Eiten  v.  Cook,  54  Ark.  522, 
(M  inslield'-s  Dig.  (Ark.)  1884,  §  4425;  Sand.  & 
H.  Dig.,  §  4766). 

So,  under  this  statute,  one  who  has  rendered 
services  in  moving  and  re-erecting  a  sawmill 
has  no  lien  on  lumber  afterwards  made  by  the 
mill.  And  a  sawyer  at  a  mill  has  no  lien  on 
lumbar  made  by  him  excepi.  on  the  specific 
lumber  produced  by  the  labor  for  which  his 
wages  remain  unpaid.  Russell  v.  Painter,  50 
Ark.  244. 

3.  Under  the  New  Jersey  Statute  of  1892  (P.  L. 
1892,  p.  426),  laborers  in  the  employ  of  a  cor- 
poration have,  in  case  of  its  insolvency,  a  lien 
upon  the  assets  of  the  corporation  for  their 
wages  lor  labor  performed  within  two  months 
next  preceding  the  time  when  insolvency  pro- 
ceedings were  instituted.  This  statute  super- 
seded and  repealed  the  prior  statutes  on  this 
subject  Mersereau  v.  Mersereau  Co.,  51  N. 
J.  Eq.  382. 

Under  the  statutes  prior  to  1892,  the  lien 
given  10  laborers  upon  the  assets  of  insolvent 
corporations  was  unlimiied  as  to  both  time  and 
amount.  Delaware,  etc.,  R.  Co.  v.  Oxford 
Iron  Co,  33  N.  J.  Eq.  192;  Wright  v.  Wy- 
nockie  Iron  Co.,  48  N.  J.  Eq.  29. 

Under  the  Pennsylvania  Act  of  April  g,  1872, 
and  its  amendments  (Bright  Purd.  Dig.,  p. 
2074,  §  9),  giving  to  certain  classes  of  wage- 
earners  Hens  for  their  wages,  the  period  of 
work  for  which  the  lien  may  be  enforced  is 
limited  to  six  months,  and  the  amount  of  the 


lien  to  two  h  undred  dollars.  Allemown  Nat. 
Bank  v.  Helios  Dry  Color,  etc.,  Co.,  9  Pa. 
Super.  Ct.  275;  Henry  v.  Sheaffer,  14  Pa.  Co. 
Ct.  237;  Allison  v.  Johnson,  92  Pa.  St.  314; 
Pardee's  Appeal,  100  Pa.  St.  408;  Hall's 
Estate,  148  Pa.  St.  121;  Sanger  v.  Skinner,  16 
W.  N.  C.  (Pa.)  16;  Timmes  v.  Metz,  156  Pa. 
St.  384. 

4.  Delaware,  etc.,  R.  Co.  v.  Oxfoid  Iron  Co., 
33  N.  J.  Eq.  192. 

5.  See  the  title  Liens,  vol.  19,  p.  28. 

6.  Inconsistent  Acts  or  Agreements.  —  Hogue 
v.  Lewis  County,  1  Wash.  Ter.  172.  And  see 
the  title  Liens,  vol.  19,  p.  28. 

7.  Waived  by  Voluntary  Surrender  of  Possession. 
—  Under  the  Aro/t/i  Carolina  statute  (Code, 
p  1783),  which  gives  to  laborers  or  artisans  a 
lien  for  the  reasonable  price  of  their  labor 
upon  arlicles  of  personal  property  altered  or 
repaired  by  them,  if  a  laborer  has  possession 
of  a  chattel  on  which  he  has  acquired  a  lien 
he  will  lose  his  lien  by  voluntarily  surrendering 
such  possession.  McDougall  v.  Crapon,  95 
N.  Car.  292. 

Washington  Statute.  —  A  laborer  who  had  ac- 
quired a  lien  on  grain  under  the  Washington 
statute  (Laws  1859-60,  §  10),  for  labor  per- 
formed in  harvesting  and  threshing  it,  did  not 
waive  his  lien,  as  against  an  attaching  creditor 
who  had  knowledge  of  his  claim,  by  leaving 
the  grain  on  the  premises  of  the  owner  in 
charge  of  a  third  person.  Hogue  v.  Lewis 
County,  1  Wash.  Ter.  172. 

8.  Bicknell  v.  Trickey,  34  Me.  273.  And 
see  the  title  Liens,  vol.  19,  p.  32. 
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(5)  Acceptance  of  Note  or  Draft  Not  a  Waiver.  —  The  acceptance  of  the 
debtor's  promissory  note,  without  security,  for  the  debt  secured  by  the  lien, 
does  not  constitute  a  waiver  of  the  lien,1  nor  is  the  lien  waived  by  accepting 
from  the  debtor  a  draft  for  the  amount  of  the  debt.3 

b.  By  Payment  —  (1)  Rule  Stated.  —  A  statutory  lien  for  labor  or  services 
performed  will  of  course  be  discharged  by  payment  of  the  amount  secured 
by  it.3 

(2)  When  Note  or  Draft  Will  Constitute  Payment.  —  The  giving  by  the 
debtor  of  a  promissory  note  or  a  draft  for  the  amount  does  not  constitute  a 
payment  unless  such  note  or  draft  is  given  and  received  in  absolute  payment 
of  the  debt.  But  if  the  lien  creditor  negotiates  and  transfers  the  note  or  draft 
the  lien  will  be  discharged,  unless  he  afterwards  regains  possession  cf  it  before 
commencing  proceedings  to  foreclose,  in  which  case  he  will  be  in  the  same 
position  as  if  the  instrument  had  never  been  transferred  at  all.4 

c.  By  Tender.  —  A  statutory  lien  for  labor  or  services  will  be  discharged 
by  a  valid  tender  of  the  amount  which  the  lien  secures.5 

7.  Enforcement  of  Lien  —  a.  Method  of  Enforcement.  —  The  statutes 
generally  prescribe  the  method  by  which  the  liens  given  by  them  shall  be 
enforced.  The  usual  method  prescribed  is  a  judgment  of  foreclosure  and  a 
sale  of  the  property.0  But  some  statutes  authorize  the  lienholder  to  enforce 
his  lien  by  a  summary  sale  of  the  property  without  the  intervention  of  any 
judicial  proceeding.7  In  enforcing  the  lien  all  the  requirements  of  the  statute 
must  be  strictly  complied  with.8    Under  some  statutes  the  lien  is  not  enforce- 


Under  the  New  Jersey  Statute  giving  to  em- 
ployees of  corporations  a  lien  for  their  wages 
on  the  corporate  property,  it  has  been  held 
that  if,  in  consequence  of  the  intermingling  of 
charges  for  wages  with  charges  not  secured  by 
lien,  serious  difficulty  arises  in  ascertaining 
h)i,v  much  is  due  for  wages,  all  fair  doubt 
will  be  resolved  against  the  claimant's  right 
tJ  preference,  and  he  will  be  allowed  a  lien  for 
only  such  sum  as  clearly  appears  to  be  due 
for  wages.  Delaware,  etc.,  R.  Co.  v.  Oxford 
Iron  Co.,  33  N.  J.  Eq.  192. 

1.  Lien  Not  Waived  by  Acceptance  of  Note  or 
Draft.  —  Balkcom  v.  Empire  Lumber  Co.,  91 
Ga.  651,  44  Am.  St.  Rep.  58;  Delaware,  etc., 
R.  Co.  v,  Oxford  Iron  Co.,  33  N.  J.  Eq.  192. 

2.  Balkcom  v.  Empire  Lumber  Co.,  91  Ga. 
651,  44  Am.  St.  Rep.  58. 

3.  Discharge  of  Lien  by  Payment.  —  Jenckes 
2.  Jenckes,  145  Ind.  624;  Gayarre  v.  Tunnard. 
9  La.  Ann.  254. 

4.  Balkcom  v.  Empire  Lumber  Co.,  91  Ga. 
651,  44  Am.  St.  Rep.  58. 

5.  Discharge  of  Lien  by  Tender.  —  Gayarre  v. 
Tunnard,  9  La.  Ann.  254. 

6.  As  to  the  Remedy  by  Attachment  under  the 
North  Carolina  Statute,  see  Brogden  v.  Privett, 
67  N.  Car.  45. 

What  Is  Essential  to  Entitle  Lienholders  to 
Participate  in  Proceeds  of  Execution  Sale.  —  The 
raer;  existence  of  a  statutory  lien  for  labor 
performed  does  not  give  the  laborer  a  right  to 
come  into  court  and  claim  money  arising  from 
the  sale  of  pioperty  under  an  execution  in 
favor  of  another  party.  Before  this  can  be 
done  there  must  be  a  judgment  of  foreclosure, 
and  process  must  issue  thereon.  Cumming  v. 
Wright,  72  Ga.  767. 

Under  the  Nevada  Statute  (Stat.  1S73,  §  76; 
Gen.  Stat.,  §  3881),  giving  to  certain  classes  of 
wage-earners  a  first  lien  on  the  proceeds  of 


sales  under  executions  or  attachments  against 
the  property  of  their  employers,  and  providing 
that  if  such  claims  are  disputed  by  either  the 
debtor  or  the  execution  creditor  the  claimant 
must  within  a  prescribed  period  commence  an 
action  thereon,  the  claimant  must  give  notice 
of  his  claim  not  only  to  the  sheriff,  but  to  the 
debtor  and  the  execution  creditor;  and  the 
sheriff  is  not  authorized  to  pay  the  claims  un- 
til authority  has  been  given  him  to  do  so, 
either  by  the  express  direction  of  the  debtor 
and  the  execution  creditor  or  by  the  judgment 
of  a  competent  court.  Coscia  v.  Kyle,  15  New 
394- 

7.  Summary  Method  of  Enforcement  under  the 
North  Carolina  Statute.  —  The  North  Carolina 
statute  giving  to  artisans  a  lien  upon  articles 
of  personal  property  made,  altered,  or  repaired 
by  them  authorizes  the  artisan,  if  his  charges 
are  not  paid  within  a  certain  prescribed  period, 
to  sell  at  public  auction  the  property  made, 
altered,  or  repaired,  and  to  reta'n  out  of  the 
proceeds  of  such  sale  a  sum  sufficient  to  dis- 
charge the  lien  and  to  cover  the  expenses  of 
keeping  and  selling  the  property. 

8.  All  Statutory  Requirements  Must  Ee  Strictly 
Complied  With —  Georgia.  —  Sheeley  v.  Funder- 
back,  47  Ga.  2S7:  Snow  v.  Council,  65  Ga.  123; 
Love  v.  Cox,  68  Ga.  269. 

Indiana.  —  Farmers'  L.  &  T.  Co.  v.  Canada, 
-etc.,  R.  Co..  127  Ind.  253. 

Pennsylvania.  —  Hoffa    v.    Person,     1  Pa. 

Super.  Ct.  357;  Weaver  v.  Wheaton.  2  Pa.  Co. 

Ct.  42S;  Alderfer  v.  Beyer,  2  Pa.  Co.  Ct.  425; 

Wolf  v.  Krick,  3  Pa.  Super.  Ct.  601;  Shives  v. 

Clouser,  4  Pa.  Co.  Ct.  149;  Thompson  v.  Win- 

gert,  14  W.  N.  C.  (Pa.)  483;  Allentown  Nat. 

Bank  v.  Helios  Dry  Color,  etc.,  Co.,  9  Pa. 

Super.  Ct.  275;  Livingood's  Appeal,  17  W.  N. 

C.  (Pa.)  420;  Pardee's  Appeal,  100  Pa.  St.  40S; 

Adamson's  Appeal,  110  Pa.  St.  459;  Hall's 
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and  Other  Servants. 


Able  until  a  demand  has  been  made  for  payment  after  the  debt  has  become 
due.1  Some  statutes  require  the  lienholder,  as  a  prerequisite  to  the  right  to 
enforce  his  lien  against  real  estate,  to  file  his  claim  or  record  his  lien  within  a 
prescribed  period  from  the  completion  of  the  work  or  the  maturity  of  the 
claim.* 

b.  Statutes  of  Limitation. — The  statutes  generally  require  the  lien- 
holder,  within  a  prescribed  period,  to  commence  suit  for  the  recovery  and 
enforcement  of  his  claim.  If  he  fails  to  bring  suit  within  that  period,  the  lien 
will  lapse. :l 

8.  Priorities.  —  The  time  at  which  statutory  liens  of  laborers  and  other 
servants  attach,  and  the  rank  and  dignity  of  such  liens  as  compared  with  other 
liens,  arc  to  be  determined  by  an  interpretation  of  the  terms  of  the  statutes 
creating  them.  Generally  they  take  precedence  over  all  or  nearly  all  other 
classes  of  liens. 1    But  such  a  lien  will  not  prevail  aganist  a  bona  fide  purchaser 


Estate,  148  Pa,  St.  121;  Timmcs  v.  Metz,  156 
Pa,  St.  384;  Riddlesburg  Coal,  etc.,  Co.'s  Ap- 
peal, 114  Pa.  St.  58. 

Notice  of  Intention  to  Hold  Lien.  —  Under  the 
Indiana  statute  of  March  6,  1883,  as  amended 
by  the  Act  of  March  9,  1S99  (Horner's  Stat. 
1896.  S  52<53  &  the  laborer  to  perfect  his 

jen  must,  within  sixty  days  after  performing 
the  labor,  file  in  the  office  of  the  recorder  of  the 
county  a  notice  of  his  intention  to  hold  a  lien 
for  the  amount  of  his  claim.  Jenckes  v. 
Jenckes,  145  Ind.  624;  Jeffersonville  Water 
Supply  Co.  v.  Riter,  138  Ind.  170. 

As  to  what  this  notice  is  required  to  contain, 
see  White  v.  Stanton,  111  Ind.  542;  Neeley  v. 
Searight,  113  Ind.  320;  Scott  v.  Goldinghorst, 
123  Ind.  270;  Albrecht  v.  C.  C.  Foster  Lumber 
Co.,  126  Ind.  318. 

1.  Demand  for  Payment.  —  This  is  ordinarily 
the  rule  under  the  Georgia  statutes.  Wright 
!'.  Phillips,  46  Ga.  197;  Sheeley  v.  Funderback, 
47  Ga.  287;  Brantley  v.  Rayhon,  61  Ga.  211; 
Moody  v.  Travis,  76  Ga.  S32. 

But  it  is  a  sufficient  excuse  for  not  making 
the  demand,  that  the  employer  was  absent 
from  the  county  when  the  contract  was  com- 
pleted and  the  debt  became  due,  and  that  when 
it  is  sought  to  enforce  the  lien  he  is  still  absent 
and  is  likely  to  be  so  for  some  time.  Lindsay 
v.  Lowe,  64  Ga.  438. 

2.  Prerequisites  to  Right  to  Enforce  Lien 
Against  Real  Estate.  —  Snow  v.  Council,  65  Ga. 
123;  Love  v.  Cox,  68  Ga.  269;  Brown's  Estate, 
152  Pa.  St.  401. 

3.  Statute  of  Limitations.  —  Phillips  v.  Hyde, 
45  Ga.  220;  Wright  v.  Phillips,  46  Ga.  197; 
Snow  v.  Council,  65  Ga.  123;  Love  v.  Cox,  68 
Ga.  269;  Coscia  v.  Kyle,  15  Nev.  394. 

4.  Georgia. — ■  The  lien  of  a  laborer  under 
Code  Ga.,  £  2794  (Code  1882,  §  1976),  does  not 
arise  until  the  laborer  has  completed  the  labor 
which  he  contracted  to  perform.  Walls  v. 
Rutherford,  60  Ga.  439:  Brantley  v.  Raybon, 
61  Ga.  2ir;  Dexter  v.  Glover,  62  Ga.  312:  Mc- 
Donald v.  Night,  63  Ga.  161;  Love  v.  Cox,  68 
Ga.  269;  Cumming  v.  Wright,  72  Ga.  767. 

Under  Code  Ga.,  £  2792  (Code  1882,  §  1974), 
laborers'  general  liens  take  precedence  of  all 
other  liens,  except  liens  for  taxes,  the  special 
liens  of  landlords  on  yearly  crops,  and  such 
other  liens  as  are  declared  by  law  to  be  superior 
to  them.  They  take  precedence,  therefore,  of 
mortgages,  though  the  holders  thereof  are 
bona  fide  and  without  notice,  Langston  v.  An- 


derson,  69  Ga.  65;  Allred  v.  Haile,  84  Ga.  570; 
and  even  of  mortgages  created  prior  10  the 
contract  of  labor,  Allred  v.  Haile,  84  Ga.  570; 
Stonewall  Jackson  Loan,  etc.,  Assoc.  v.  Mc 
Gruder,  43  Ga.  9. 

But  this  statute  is  not  retroactive  so  as  to 
give  to  the  liens  created  by  it  preference  over 
a  mortgage  made  and  recorded  before  its  pass- 
age. Stonewall  Jackson  Loan,  etc.,  Assoc.  v. 
McGruder,  43  Ga.  9;  Allred  v.  Haile,  84Ga.  570. 

Indiana.  —  Under  the  Indiana  statute  of 
March  6,  1883,  as  amended  by  the  Act  of  March 
9,  1889  (Horner's  Stat.  1896,  §  5293  et  seq.), 
when  a  laborer  has  perfected  his  lien  by  filing, 
within  the  prescribed  period,  a  notice  of  his 
intention  to  hold  the  lien  for  the  amount  of  his 
claim,  the  lien  will  date  back  to  the  time  when 
the  work  was  begun.  Scott  v.  Goldinghorst, 
123  Ind.  268;  Jeffersonville  Water  Supply  Co. 
v.  Riter,  138  Ind.  170;  Jenckes  v.  Jenckes,  145 
Ind.  624. 

The  lien  given  by  this  statute  is  superior  to 
the  rights  of  purchasers  and  mortgagees 
whose  title  is  acquired  or  whose  deeds  or  mort- 
gages are  recorded  after  the  labor  is  performed 
but  before  notice  of  intention  to  hold  a  lien  is 
filed  by  the  laborer.  Jenckes  v.  Jenckes,  145 
Ind.  624;  Jeffersonville  Water  Supply  Co.  v. 
Riter,  138  Ind.  170. 

The  same  rule  as  to  priority  prevailed  in 
reference  to  the  lien  given  to  employees  of 
corporations  upon  the  corporate  property  by 
the  Revised  Statutes  of  1881,  52S6,  5287. 
Aurora  Nat.  Bank  v.  Black,  129  Ind.  595. 

Iowa,  —  Under  the  peculiar  provisions  of  the 
Iowa  statute  (Act  23  Gen.  Assembly,  c.  48; 
Code,  §  3095),  the  lien  given  to  laborers  or 
servants  upon  property  of  their  employers 
when  this  is  seized  upon  by  any  process  of 
court,  or  when  the  business  of  the  employer 
shall  be  suspended  by  the  action  of  creditors, 
or  be  put  into  the  hands  of  a  receiver  01  trustee, 
takes  precedence  over  mortgages  existing  and 
on  record  at  the  time  of  seizure  of  the  prop- 
erty.   Reynolds  v.  Black,  91  Iowa  1. 

The  lien  given  by  this  statute  to  servants  of 
a  corporation  takes  precedence  over  bonds  of 
the  corporation  secured  by  trust  deed,  and 
over  compensation  due  a  trustee  and  his  at- 
torney for  services  in  the  foreclosure  of  such 
trust  deed,  but  such  liens  are  subordinate  to 
the  fees  of  a  receiver  and  his  attorney.  St. 
Paul  Title  Ins.,  etc.,  Co.  v.  Diagonal  Coal 
Co.,  95  Iowa  551. 
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who  buys  before  foreclosure  of  the  lien  without  notice  of  it.1 

Where  One  Acquires  a  Mortgage  Lien  on  property,  with  a  knowledge  of  the  uses 
and  purposes  to  which  such  property  was  applied  by  its  owner,  and  with 
notice  that  under  a  statute  the  mortgaged  property  is  liable  to  be  subjected 
to  after-acquired  liens  for  labor,  whether  notice  of  such  liens  shall  be  filed  or 
not,  such  statutory  provisions  enter  into  and  form  a  part  of  the  mortgage, 
and  the  mortgage  lien  is  subject  to  such  statutory  liens  as  may  thereafter 
attach  to  the  property.2 

9.  Assignment.  —  The  weight  of  authority  supports  the  doctrine  that  the 
statutory  lien  of  a  laborer  or  other  servant  is  assignable,  and  that  an  assign- 
ment of  the  claim  for  wages  after  the  lien  has  attached  will  pass  the  lien.3 
But  where  a  third  person,  acting  under  the  impression  that  a  company 
employing  labor  is  solvent,  and  out  of  a  desire  to  befriend  laborers  employed 
by  it,  voluntarily  and  without  any  assignment  of  claims  advances  money  to 
pay  such  laborers  for  their  work,  he  is  not,  by  subrogation,  entitled  to  the 
laborers'  lien  for  such  payments.4 


MASTER  BUILDER.  —  A  master  builder  is  a  contractor  who  employs  men 
to  build.5 

MASTER  IN  CHANCERY. —  A  master  in  chancery  is  an  officer  appointed 
by  a  court  of  equity  to  assist  it  in  various  proceedings  incidental  to  the  progress 
of  a  cause  before  it,  and  is  usually  employed  to  take  and  state  accounts,  to  take 
and  report  testimony,  and  to  perform  such  duties  as  require  computation  of 
interest,  the  value  of  annuities,  the  amount  of  damages  in  particular  cases,  the 
auditing  and  ascertaining  of  liens  upon  property  involved,  and  similar  services. 
The  information  which  he  may  communicate  by  his  findings  in  such  cases, 
upon  the  evidence  presented  to  him,  is  merely  advisory  to  the  court,  which 
may  accept  and  act  upon  it  or  disregard  it  in  whole  or  in  part,  according  to  its 
own  judgment  as  to  the  weight  of  the  evidence.0 


Louisiana. —  Under  the  Louisiana  Code,  the 
privilege  of  plantation  laborers  is  superior  to 
that  of  the  lessor  of  the  plantation  for  rent, 
only  on  the  crops;  as  to  the  residue  of  the 
property  subject  to  the  two  privileges,  the 
laborer's  privilege  is  concurrent  with  that  of 
the   lessor.    Saloy  v.  Dragon,  37  La.  Ann. 

The  lessor  cannot,  by  bonding  the  property 
provisionally  seized  for  his  rent,  defeat  the 
privilege  of  the  plantation  laborers  thereon, 
who  have  intervened  in  the  suit  prior  to  the 
bonding,  asserting  their  privilege.  Nor  is  it 
necessary,  in  order  to  preserve  the  privilege  of 
such  laborers,  that  they  should  demand  a  sep- 
arate appraisement  of  the  crops  seized,  prior 
to «  the  bonding  or  to  judgment  rendered. 
Saloy  v.  Dragon,  37  La.  Ann.  71. 

Pennsylvania.  —  The  laborer's  lien  given  by 
the  Pennsylvania  statute  of  April  g,  1872,  and 
its  supplements,  takes  precedence  of  all  other 
liens  except  the  liens  of  mortgages  or  judg- 
ments entered  before  the  labor  was  performed. 
Therefore  it  has  priority  over  a  mechanic's 
lien,  Allentown  Nat.  Bank  v,  Helios  Dry 
Color,  etc.,  Co.,  g  Pa.  Super.  Ct.  275;  over  the 
rights  of  execution  creditors  in  the  fund  their 
writs  have  produced,  Rees  v.  Hulings,  g  Pa. 
Super.  Ct.  265;  and  over  claims  for  rent, 
Riddlesburg  Coal,  etc.,  Co.'s  Appeal,  114  Pa. 
St.  58;  Woodmanrie  v.  Boyer,  2  Lane.  L.  Rev. 
365;  O'Brien  v.  Hamilton,  12  Phila.  (Pa.)  387, 
35  Leg.  Int.  (Pa.)  68. 


1.  Bona  Fide  Purchaser  Without  Notice.  —  R  ose 

v.  Gray,  40  Ga.  156;  Frazer  v.  Jackson,  46  Ga. 
621;  Beall  v.  Butler,  54  Ga.  43;  Langston  v. 
Anderson,  6g  Ga.  65;  Forbes  v.  Chisholm,  84 
Ga.  641. 

2.  Jenckes  v.  Jenckes,  145  Ind  624. 

3.  Lien  Assignable. —  Dano  v.  Mississippi, 
etc.,  R.  Co.,  27  Ark.  564;  Delaware,  etc.,  R. 
Co.  v.  Oxford  lion  Co.,  33  N.  J.  Eq.  ig2;  Mat- 
ter of  North  River  Constr.  Co.,  38  N.  J.  Eq, 
433;  Allentown  Nat.  Bank  f.  Helios  Dry  Color, 
etc.,  Co.,  g  Pa.  Super.  Ct.  275;  Riddlesburg 
Coal,  etc.,  Co.'s  Appeal,  114  Pa.  St.  58. 

But  in  Arkansas  it  has  been  held  that  the  lien 
given  by  the  statute  of  July  23,  1868  (Sand.  &  H. 
Dig.  i8g4,  §  4766),  whicn  provides  that  laborers 
doing  any  wotk  under  written  or  verbal  con- 
tract shall  be  entitled  to  a  lien  on  the  produc- 
tion of  their  labor,  is  personal  and  cannot  be 
assigned  or  transferred.  Dano  Mississippi, 
etc.,  R.  Co.,  27  Ark.  564. 

Lien  Not  Assignable  until  Perfected.  —  Jenckes 
v.  Jenckes,  145  Ind.  624. 

4.  Matter  of  North  River  Constr.  Co.,  3S  N. 
J.  Eq.  433.  See  also  Jenckes  v.  Jenckes,  145 
Ind.  624. 

5.  Little  Rock,  etc.,  R.  Co.  v.  Spencer,  65 
Ark.  183.  See  also  the  title  Independent  Con- 
tractors, vol.  16,  p.  1S6. 

6.  Kimberly  v.  Arms,  I2g  U.  S.  523.  See 
also  Basey  z,.  Gallagher,  20  Wall.  (U.  S.)  67c; 
Quinby  v.  Conlan,  104  U.  S.  420;  and  the  title 
Referees  and  References. 
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By  Walter  Carrington. 

I.  Definition,  195. 

II.  Appointment,  Succession,  and  Removal,  195. 

1.  Who  May  Appoint,  195. 

a.  Owners,  195. 

b.  Consuls,  195. 

c.  Master,  195. 

2.  Succession 1  of  Mate,  196. 

3.  Qualifications  for  Appointment,  196. 

4.  Mode  of  Appointment,  196. 

5.  Removal,  197. 

a.  Removal  Without  Cause  Assigned,  197. 

(1)  When  Master  Has  No  Interest  in  Vessel,  197. 

(2)  Where  Master  Is  Part  Owner,  198. 

b.  Removal  for  Cause,  198. 

c.  Measure  of  Damages  in  Actions  for  Unlawful  Removal,  198. 

III.  Powers,  Duties,  and  Liabilities,  199. 

1.  In  General,  199. 

2.  In  Time  of  War,  200. 

3.  As  to  Crew,  200. 

a.  Employment  of  Crew,  200. 

b.  Duties  as  to  Crew,  200. 

(1)  Duty  to  Furnish  Provisions,  200. 

(2)  In  Cases  of  Illness  or  Injury ;  201. 

(3)  Protection  from  Unlawful  Violence,  201. 

(4)  Return  of  Seamen  to  the  United  Stales,  201. 

(a)  Pond  to  Produce  Crew  on  Return  of  Vessel,  201. 
\b)  Extra  Wages  upon  Discharge  in  Foreign  Port,  202. 
(*r)  Criminal  liability  for  Abandonment  in  Foreign  Port, 
203. 

Duty  to  Return  Destitute  Seamen  at  Consul's  Request, 
203- 

c.  Power  to  Enforce  Discipline  and  to  Inflict  Punishment,  203. 

(1)  In  General,  203. 

(2)  Charac  ter  and  Measure  of  Punishment,  205. 

(a)  In  General,  205. 

(fr)  Corporal  Punishment,  205. 

aa.  In  General,  205. 

bb.  Use  of  Weapons,  206. 

cc.  Flogging,  206. 
(c)  Confinement  on  Vessel,  206. 
(d~)  Imprisonment  in  Foreign  Port,  206. 

(3)  Liability  for  Unlawful  Punishment,  207, 

(a)  Civil  Liability,  207. 

(b)  Criminal  Liability,  208. 
a.  Power  to  Discharge  or  Disrate,  208. 

4.  As  to  Passengers,  208. 

a.  Duties  and  Liabilities,  208. 

b.  Control  Over,  209. 

5.  As  to  Vessel,  209. 

a.  Contracts  of  Affreightment  and  Charter -Parties,  209. 

b.  Claims  for  Demurrage,  210. 
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e.  Salvage  and  Towage  Contracts,  210. 

d.  Sale  of  Vessel,  210. 

(1)  Rule  Stated,  210. 

(2)  Necessity  Authorizing  Sale,  211. 

(3)  Survey  of  Vessel,  213. 

(4)  Sale  by  Master  Who  Is  Part  Owner,  2 1 3. 

(5)  Sanction  of  Part  Owner  or  Special  Agent,  213. 

(6)  Ratification  by  Owner,  213. 

e.  Raising  Money  on  Credit  of  Vessel,  214. 

f.  Insurance  of  Vessel,  214. 

6.  As  to  Cargo,  214. 

a.  In  General,  214. 

b.  Authority  as  Supercargo,  214. 

c.  Liability  as  Common  Carrier,  215. 

d.  In  Case  of  Necessity,  216. 

(1)  Sale,  216. 

(2)  Hypothecation,  219. 

(3)  Transshipment,  219. 

(4)  yettison,  219. 

7.  As  to  Repairs,  Supplies,  and  Advances,  219. 

a.  Personal  Liability  of  Master,  219. 

b.  Authority  to  Pledge  Owner  s  Credit,  220. 

(1)  In  General,  220. 

(a)  i??^  Stated,  220. 

Necessary  Repairs,  Supplies,  and  Advances, 

221. 

(/)  Burden  of  Proving  that  Repairs,  Supplies,  or  Advances 
Were  Necessary,  222. 

(2)  Where  Master  Is  Owner  Pro  Hac  Vice,  222. 

c.  Authority  to  Create  Lien  on  Vessel  or  Cargo,  223. 

8.  Power  to  Execute  Commercial  Paper,  223. 

IV.  Compensation  and  Reimbursement,  223. 

1.  Recovery  of  Wages  and  Disbursements,  223. 

a.  Right  of  Action  in  Personam,  223. 

(1)  Against  Owners  of  Vessel,  223. 

(2)  Against  Trustees  of  Vessel,  223. 

(3)  Against  Underwriters  After  Abandonment,  224. 

b.  Right  to  Lien,  224. 

(1)  Lien  on  Vessel,  224. 

{a)  In  England  and  Canada,  224. 
(J>)  In  United  States,  225. 

aa.  Lien  for  Wages,  225. 

bb.  Lien  for  Disbursements,  226. 

(2)  Lien  on  Freight  and  Cargo,  226. 

(a)  Lien  for  Wages,  226. 

\U)  Lien  for  Disbursements,  226. 

(3)  Lien  Given  by  State  Statute,  227. 

(4)  Lien  of  Master  of  Foreign  Vessel,  228. 

(5)  Extinguishment  and  Discharge  of  Lien,  229* 

c.  Effect  of  Capture  or  Shipwreck,  229. 

2.  Forfeiture  and  Deductions,  230. 

a.  In  General,  230. 

b.  For  Smuggling,  230. 

c.  For  Intoxication,  230. 

d.  For  Promotion  of  Itisubordination,  230. 

e.  For  Deviation,  231. 

f.  For  Desertion,  231. 

3.  Primage,  Commissions,  Allowances,  etc.,  231. 

4.  Insurance  of  Jl'ages,  Commissions,  etc.,  232. 
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CROSS-REFERENCES. 

For  other  tnatters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ABANDONMENT  AND  TOTAL  LOSS, 
vol.  i,  p.  4;  ADMIRALTY  JURISDICTION,  vol.  1,  p.  645;  BARRA- 
TRY, vol.  3,  p.  866;  BILLS  OF  LADING,  vol.  4,  P-  512;  BOTTOMRY 
AND  RESPONDENTIA,  vol.  4,  p.  741 !  CONTRACTS  OF  AFFREIGHT- 
MENT AND  CHARTER-PARTIES,  vol.  7,  p.  166;  DEMUR R  AGE, 
vol.  9,  p.  220;  DEVIATION  {IN  MARINE  INSURANCE),  vol.  9, 
p  418;  GENERAL  AVERAGE,  vol.  14,  p.  952;  JETTISON,  vol.  17, 
p  610;  MARINE  INSURANCE,  vol.  19,  p.  930;  MARITIME  HENS, 
vol.  19.  p.  1079;  NAVIGATION;  PHOTS;  SALVAGE;  SEAMEN; 
SHIP  BROKERS;  SHIPS  AND  SHIPPING. 

I.  Definition.  —  The  master  of  a  ship  or  vessel,  as  the  term  is  used  in 
maritime  law,  is  the  commander  or  first  officer  of  a  merchant  vessel,  who  has 
the  chief  charge  of  her  government  and  navigation  and  the  command  of  the 
crew,  as  well  as  the  general  care  and  control  of  the  vessel  and  cargo  as  the 
representative  and  confidential  agent  of  the  owner.  He  is  commonly  called 
the  "  captain."  1 

II.  Appointment,  Succession,   and  Removal  —  1.  Who  May  Appoint  — 

a.  OWNERS.  — As  a  general  rule  the  master  of  a  vessel  is  appointed  by  the 
vessel  owners  or  by  the  owners  of  the  majority  interest  in  the  vessel,  and 
holds  subject  to  their  pleasure.*  But  a  contract  by  the  owner  of  a  vessel  or 
the  owners  of  a  majority  interest  in  it,  tp  sell  the  command,  is  void.  The  rea- 
son for  this  rule,  which  is  founded  on  the  policy  of  the  law,  is,  that  it  is  the 
right  and  is  for  the  interest  of  all  parties  concerned,  the  owners,  the  charterers, 
the  crew,  and  the  passengers,  that  the  master  should  be  selected  solely  for  his 
fitness,  and  should  be  removable  at  any  time.  Any  contract  that  fetters  the 
judgment  of  the  owners,  or  binds  them  to  the  selection  of  a  particular  person, 
is  in  violation  of  the  rights  of  the  other  parties  whose  property  or  lives  are 
involved  in  the  voyage.3 

b.  Consuls.  —  In  some  cases  of  necessity,  as  where  the  master  has 
absconded  or  is  dead,  and  there  is  no  mate  competent  to  succeed  him,  it  has 
been  held  proper  for  consuls  in  foreign  ports  to  appoint  a  new  master,  who  is 
vested  with  the  same  powers  as  one  appointed  directly  by  the  owners.4 

c.  Master.  —  And  it  would  seem  that  the  master  himself  may  appoint  his 
mate  mastei  of  the  vessel,  and  thus  make  him  the  lawful  representative  in  a 
foreign  port  of  both  the  owners  and  shippers.  An  authority  thus  conferred 
will  subsist  until  the  owners  have  divested  it  by  some  special  revocation.5 

Master  Cannot  Sell  the  Command.  —  But  a  master  who  is  a  part  owner,  having  no 
permanent  right  to  command,  cannot  upon  a  sale  of  his  interest  transfer 
the  command.0    He  can  transfer  nothing  more  than  a  mere  expectancy  of 

1.  Definition.  —  Black's  Law  Diet,  759;  2  4.  Appointment  by  Consul  in  Case  of  Necessity. 
Bouv.  Law  Di:t.  338;  Millaudon  v.  Martin,  6  — The  Brig  Jacmel  Packet,  2  Ben.  (U.  S.) 
Rob.  (La.)  534;  Hubb;ll  v.  Denison,  20  Wend.  107,  13  Fed.  Cas.  No.  7,154;  The  Giles  Loring, 
(N.  Y.)  181.    And  see  Captain,  vol.  5,  p.  142.  48  Fed  Rep.  463.    See  also  The  Nuova  Loanese, 

2.  Appointment  by  Owners.  —  Card  v.  Hope,  2  17  Jur.  263,  22  Eng.  L.  &  Eq.  623. 

B.  &'  C.  661  9  E.  C.  L.  209;  Ward  v.  Ruckman,  5.  Appointment     by     Master.  —  Gernon  v. 

34  Barb.  (N.  Y.)  419,  affirmed  36  N.  Y.  26,  93  Cochran,  Bee  Adm.  209,  10  Fed.  Cas.  No. 

Am.  Dec.  479;  Fox  r*.  Holt,  4  Ben.  (U.  S.)  278.  5,36s. 

And  see  infra,  this  section,  Removal.  6.  Master  Cannot   Sell  Command.  —  Ward  v. 

3.  Contract  to  Sell  Command  Void.  —  Card  v.  Ruckman,  36  N.  Y.  26,  93  Am.  Dec.  479, 
Hope,  2  B.  &  C.  66r,  9  E.  C.  L.  209;  Ward  v.  affirming  34  Barb.  (N.  Y.)  419;  Williams  v. 
Ruckman,  36  N.  Y.  26,  93  Am.  Dec  479,  affirm.  Ireland,  n  Phila.  (Pa.)  273,  33  Leg.  Int.  (Pa.) 
ing  34  Barb.  (N.  Y.)  419;  Williams  v.  Ireland,  148. 

11  Phila.  (Pa  )  273,  33  Leg.  Tnt.  (Pa.)  148.    See  The  Purchaser  at  an  Execution  Sale  of  a  mas- 

also  Rogers  v.  Sheerer,  77  Me.  323.    Compare  ter's  one-third  interest  in  a  vessel  does  not 

Higgins  v.  Jenks,  3  Ware  (U.  S.)  17,  12  Fed.  thereby  acquire  the  right  to  supersede  the 

Cas.    No.   6,468.    But  see  contra,  Moore  v.  master   and   hold  command  of  (he  vessel. 

Curry,  106  Mass.  409.  Loring  v.  Illsley,  1  Cal.  24. 
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employment,1  and  whatever  the  purchaser  pays  for  this  expectancy  is  a  profit 
to  the  former  master  for  his  relinquishment  of  the  command,  and  not  any 
part  of  the  ship's  earnings  in  which  the  other  owners  are  entitled  to  share.2 

2.  Succession  of  Mate.  —  On  the  separation  of  the  master  from  his  vessel  by 
death  or  other  casualty,  or  upon  his  becoming  incapacitated  to  command,  the 
mate  succeeds  to  his  place  virtute  officii,  by  mere  operation  of  law.  He  does 
not  cease  to  be  mate  in  such  a  case,  but  has  thrown  on  him  in  addition  the 
authority,  duties,  and  responsibilities  of  master.3 

When  the  Master  Is  Temporarily  Absent  from  the  vessel  the  next  highest  officer  on 
board  succeeds  to  his  authority  pro  tempore,  in  so  far  as  is  necessary  for  the 
performance  of  the  ship's  duties.1 

3.  Qualifications  for  Appointment.  —  In  England,  British  foreign-going  ships, 
and  British  home  trade  passenger  ships  going  to  sea  from  any  place  in  the 
United  Kingdom,  and  foreign  steamships  carrying  passengers  between  places 
in  the  United  Kingdom,  must  carry  certified  masters.  Certificates  are  granted 
after  examination  by  local  marine  boards  or  by  the  Board  of  Trade.3 

On  the  Continent  it  is  generally  required  that  a  master  shall  have  a  certificate 
of  competency  granted  by  the  proper  authority  upon  examination.6 

In  the  United  states  only  a  person  who  has  obtained  a  license  after  an  examina- 
tion by  an  inspector  is  qualified  to  become  captain  of  a  steam  vessel.7  And 
the  master  of  a  vessel  registered  or  enrolled  in  pursuance  of  the  laws  of  the 
United  States  must  be  a  citizen  of  the  United  States.8 

4.  Mode  of  Appointment.  —  In  some  maritime  countries  in  Europe,  the  mode 
of  a  master's  appointment  is  prescribed  by  law.0  But  in  England  and  in  the 
United  States  any  mode  of  authorization  competent  to  give  power  to  one  man 
to  act  for  and  bind  another  is  sufficient  to  constitute  one  master  of  a  vessel.10 

Effect  of  United  States  Registry  Act.  —  A  failure  to  comply  with  those  require- 
ments of  the  registry  act  of  the  United  States  which  provide  that  the  name 
of  the  master  shall  be  inserted  in  the  register  of  the  vessel,  and  that  on  a 
change  of  masters  such  change  shall  be  indorsed  thereon,11  does  not  affect  the 
authority  of  a  master  properly  appointed,  as  such  requirements  are  designed 
solely  to  secure  the  revenue  against  the  allowance  to  foreign  vessels  of  privi- 
leges which  only  vessels  belonging  to  citizens  of  the  United  States  are  entitled 
to  enjoy.12    One  is  master  who  has  been  properly  appointed  to  the  office 

1.  Williams  v.  Ireland,  n  Phila.  (Pa.)  273,  Negroes. —  Before  the  abolition  of  slavery  it 
33  Leg.  Int.  (Pa.)  148.  was  held  that  a  free  man  of  color,  if  born  in 

2.  Williams  v.  Ireland,  11  Phila.  (Pa.)  273.  the  United  States,  was  a  citizen  thereof,  and  if 
33  Leg.  Int.  (Pa.)  148.  otherwise  qualified  was  competent  to  be  master 

3.  Succession  of  Mate.  —  Hanson  v.  Royden,  of  an  enrolled  vessel.  10  Op.  Any. -Gen. 
37  L.  J.  C.  PI.  66,  L.  R.  3  C.  P.  47, 17  L.  T.  N.  382. 

S.  214,  16  W.  R.  205;  The  Milford,  4  Jur.  N.  S.  Since  this  opinion  was  given  negroes  have 

417;  The  Schooner  Leonidas,  Olc.  Adm.  12;  by  constii  utional  and  statutory  provisions  been 

The  Brig  George,  1  Sumn.  (U.  S.)  151;  Atkyns  given  perfect  equality  in  civil  and  political 

v.  Burrows,  1  Pet.  Adm.  244,  2  Fed.  Cas.  No.  rights  with  all  other  persons  within  the  juris- 

618;    Anonymous,  I   Pet.  Adm.  247,  note.  1  diction  of  the  states.    See  the  title  Citizenship, 

Fed.  Cas.  No.  467^ ;  The  Favourite,  2  C.  Rob.  vol.  6,  p.  19. 

232;  Carrington  v.  The  AnnC.  Pratt,  10  N.  V.  A  Citizen  of  the  United  States  Resident  in  a 

Leg.  Obs.  193,  5  Fed.  Cas.  No.  2,445;  The  Foreign  Country  may,  under  the  Act  of  Decem- 

Boston,  Blatchf.  &  H.  Adm.  309,  3  Fed.  Cas.  ber  31.  1792  (Rev.  Stat.  U.  S.,  ££4131,  4133), 

No.  1,669;  Copeland  v.  New  England  Marine  command  a  registered  vessel  of  the  United 

Ins.  Co.,  2  Met.  (Mass.)  432.  States,  without  her  right  lo  the  payment  of  do- 

4.  Master  Temporarily  Absent.  —  U.  S.  v.  Tay-  mestic  duties  being  affected  thereby.  I  .  S.  1 
lor,  2  Sumn.  (U.  S.)  584.    And  see  infra,  this  Gillies,  Pet.  (C.  C.)  159. 

title.  Powers,  Duties,  and  Liabilities  —  As  to  9.  ]acobsen's  Sea  Laws  S3,  S5,  S7. 

Crew.  10,"  The  Boston,  Blatchf.  &  H.  Adm.  309,  3 

5.  Merchants  Shipping  Act  1S94,  §  92  et  sea.  Fed.  Cas.  No.  1,669. 

6.  Continental  Requirements. —  See   3    Kent  11.  Act  of  December  31,  1792,  ^9,  15. 
Com.  160,  note  a.  12.  Registration  of  Master  Not  Essential. — The 

7.  Rev.  Stat.  U.  S.,      4438,  4439.  Boston,  Blatchf.  &  H.  Adm.  309;  Davidson 

8.  Rev.  Stat.  U.  S.,  g£  4131,  4312;  The  Baldwin,  79  Fed.  Rep.  95,  47  U.  S.  App.  5S9; 
Dubuque,  2  Abb.  (U.  S.)  20;  Adams  v.  The  Peterson  v.  The  Nellie  and  Annie,  37  Fed.  Rep. 
Wyoming,  2  N.  J.  L.  J.  275,  1  Fed.  Cas.  No.  71.  217. 
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although  another  is  registered  or  enrolled  as  such.1  Such  registration  or 
enrolment  is  merely  presumptive  evidence  of  authority,  liable  to  be  rebutted 
by  evidence  to  the  contrary.3 

5.  Removal  —  a.  Removal    Without  Cause  ASSIGNED  —  (i)  When 

Master  /fas  No  Interest  ill  I'esscl  —  General  Retainer  for  No  Particular  Voyage.  —  "I  lie 
rule  is  well  settled  that  upon  a  general  retainer  for  no  particular  voyage  the 
master  of  a  vessel  may  be  lawfully  removed  from  his  command  by  the  owners 
of  the  majority  interest  in  the  vessel  at  will,  and  without  cause  assigned,  in 
whatever  place  they  ma)'  see  fit,  and  without  any  liability  in  damages  for  such 
removal.3 

Bat  Where  There  Is  a  Particular  Voyage  Agreed  upon,  though  the  owners  may  dismiss 
the  master,  yet  they  arc  liable  to  him  in  damages  for  removing  him  without 
just  cause.4 

So  Where  a  Master  Is  Entitled  to  Notice  Before  Being  Dismissed  he  may  recover  dartt- 
ag2s  if  he  is  wrongfully  dismissed  without  such  notice.  Whether  or  not  he 
is  entitled  to  such  notice,  depends  upon  his  contract  and  the  nature  of  his 
employment.5 

Attempted  Sale  of  Command  Will  Not  Prevent  Removal.  —  As  a  contract  by  the  owner 
of  a  vessel  or  the  owners  of  the  majority  interest  in  it  to  sell  the  command  or 
to  retain  a  certain  person  in  command  indefinitely,  is  void  upon  grounds  of 
public  policy,6  it  follows  that  the  owners  may  remove  the  master  notwith- 
standing such  a  contract.7 


1.  One  Properly  Appointed  Is  Master  Though 
Another  Is  Registered  as  Such.  —  Draper  v. 
Commercial  Ins.  Co.,  21  N.  Y.  378,  reversing  4 
Duer  (N.  Y.)234;  The  Hatlie  Thomas,  59  Fed. 
Rep.  297;  Peterson  v.  The  Nellie  and  Annie, 
37  Fed.  Rep.  217;  Davidson  v.  Baldwin,  (C.  C. 
A.)  79  Fed.  Rep.  95.  See  also  Peterson  v.  The 
Nellie  and  Annie,  37  Fed.  Rep.  217.  But  see 
The  Dubuque,  2  Abb.  (U.  S.)  20;  Adams  v.  The 
Wyoming,  2  N.  J.  L.  J.  275,  1  Fed.  Cas.  No. 
71- 

2.  Registration  Merely  Presumptive  Evidence  of 
Authority.  —  Draper  v.  Commercial  Ins.  Co  , 
21  N.  Y.  378,  reversing^  Duer(N.  Y.)  234;  Fox 
v.  Holt,  36  Conn.  558;  Jordan  v.  Young,  37  Me. 
276.  But  see  The  Dubuque,  2  Abb.  (U.  S.)  20; 
Adams  v.  The  Wyoming,  2  N.  J.  L.  J.  275,  1 
Fed.  Cas.  No.  71. 

3.  Retained  for  No  Particular  Voyage.  —  Hig- 
gins v.  Jenks,  3  Ware  (U.  S.)  17,  31  Hunt  Mer. 
Mag.  74,  12  Fed.  Cas.  No.  6,468;  Montgomery 
v.  Henry,  1  Dall.  (Pa.)  49,  affirming  Mont- 
gomery -'.  Wharton,  Bee  Adm.  388,  2  Pet. 
Adm.  397,  17  Fed.  Cas.  No.  9,737;  Clayton  v. 
Schooner  Eliza  B.  Emory,  4  Fed.  Rep.  342; 
Ward  v.  Ruckman,  36  N.  Y.  26,  93  Am.  Dec. 
479,  affirming  34  Barb.  (N.  Y.)  419.  See  also 
Higgins  v.  Jenks,  3  Ware  (U.  S.)  17,  12  Fed. 
Cas.  No.  6,468,  and  the  opinion  of  Sir  Wm. 
Scott  in  The  New  Draper,  4 C.  Rob.  287 ;  Childs 
v.  Gladding,  11  Am.  L.  Reg.  N.  S.  386,  5  Fed. 
Cas.  No.  2,67s. 

Expense  of  Homeward  Passage. —  After  the 
master's  discharge  in  a  foreign  port,  as  he  is 
no  longer  in  the  service  of  the  owners,  he  can- 
not recover  of  them  the  expenses  of  his  home- 
ward passage.  Woodbury  v.  Brazier,  48  Me. 
302. 

Statute  Giving  to  Seamen  Discharged  in  Foreign 
Port  Extra  Wages,  Not  Applicable  to  Masters.  — 

Woodbury  v.  Brazier,  4S  Me.  302. 

4.  Master  Retained  for  Particular  Voyage.  — 
Brown  p.  Hicks,  24  Fed.  Rep.  811 ;  Parsons  v. 


Terry,  1  Lowell  (U.  S.)  60,  18  Fed.  Cas.  No. 
10,782;  Montgomery  v.  Henry,  1  Dall.  (Pa.) 
49,  affirming  Montgomery  v.  Wharton,  2  Pet. 
Adm.  397;  Clayton  v.  Schooner  Eliza  B. 
Emory,  4  Fed.  Rep.  342;  Ward  v.  Ruckman, 
36  N.  Y.  37,  93  Am.  Dec.  479. 

What  Proof  of  Employment  for  Voyage  Is  Req- 
uisite. —  When  one  claiming  under  an  alleged 
employment  as  master  for  a  foreign  voyage 
seeks  to  establish  such  employment,  merely 
by  inference  from  services  rendered  and  acts 
performed  by  him,  under  authority  of  the 
owners,  in  making  the  vessel  ready  for  sea, 
the  court  will  require  that  the  evidence  shall 
be  so  strong  as  to  exclude  all  reasonable 
doubt  that  an  employment  for  the  voyage  was 
intended  and  not  merely  a  temporary  engage- 
ment in  port  in  preparation  for  the  voyage. 
Jones  v.  Davis,  Abb.  Adm.  446. 

Contract  to  Perform  a  Whaling  Voyage  Con- 
strued. —  A  contract  to  take  charge  of  a  vessel 
as  master,  and  lo  perform  a  whaling  voyage 
in  her  not  exceeding  three  years  in  duration, 
is  a  contract  to  cruise  for  whales  and  obtain  a 
cargo  of  oil,  if  it  can  be  done  within  the  period 
prescribed,  the  voyage  lo  last  three  years  un- 
less the  purpose  is  accomplished  within  a 
shorter  period.  Brown  v.  Hicks,  24  Fed.  Rep. 
811.  See  also  Slocum  v.  Swift,  2  Lowell  (U. 
S.)  212. 

5.  Guildford  v.  Anglo-French  Steamship  Co., 
9  Can.  Sup.  Ct.  303,  affirming  14  Nova  Scotia 
54;  Creen  v.  Wright,  1  C.  P.  D.  591. 

6.  See  supra,  this  section.  Who  May  Appoint 
—  Oiuners. 

7.  Effect  of  Attempted  Sale  of  Command.  —  Catd 
v.  Hope,  2  B.  &  C.  66i,  9  E.  C.  L.  209;  Wil- 
liams v.  Ireland,  11  Phila.  273,  33  Leg.  Int. 
(Pa.)  148;  Ward  v.  Ruckman,  36  N.  Y.  26,  93 
Am.  Dec.  479,  affirming  34  Barb.  (N.  Y.)  410. 
See  also  Rogers  v.  Sheerer,  77  Me.  323.  But 
see  Higgins  v.  Jenks,  3  Ware  (U.  S.)  17,  31 
Hunt  Mer.  Mag. "74,  12  Fed.  Cas.  No.  6,46s. 
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(2)  Where  Master  Is  Part  Owner.  —  in  the  United  states  it  has  been  held  that 
the  owners  of  a  vessel  or  the  owners  of  a  majority  interest  in  it  have  the 
same  power  to  remove  a  master  who  is  also  a  part  owner  of  the  vessel  as  to 
remove  one  who  is  not ;  he  ma}'  be  removed  at  any  time  or  place  without  cause 
assigned,  and  for  such  removal  without  cause  he  cannot  recover  damages,1 
unless  he  has  been  employed  for  a  particular  voyage  and  removed  before  its 
termination,2  or  unless  he  has  been  removed  without  notice  in  a  case  where 
he  is  entitled  to  such  notice  under  his  contract.3 

in  England  it  would  seem  that  the  court  of  admiralty  will  not  dispossess  a 
master  who  is  also  a  part  owner,  upon  the  application  of  the  owners  of  the 
majority  interest,  unless  something  more  is  shown  than  a  disinclination  on  the 
part  of  such  owners  to  continue  the  master  in  command.4  But  the  court  will 
not  minutely  consider  the  merits  or  demerits  of  the  master's  conduct  before 
dispossessing  him.5 

Contract  to  Keep  Part  Owner  in  Command  Indefinitely.  —  A  contract  by  the  owner  of 
a  vessel  or  the  owners  of  the  majority  interest  in  it,  to  sell  the  command,  or  to 
retain  a  certain  person  in  command  indefinitely,  is  not  validated  by  the  fact 
that  it  is  made  with  one  who  is  a  part  owner  of  the  vessel,  or  with  one  who 
purchases  an  interest  in  it  in  the  same  transaction.6  But  under  the  express 
provisions  of  the  Revised  Statutes  of  the  United  States  the  owners  cannot 
remove  a  master  who  is  a  part  owner  of  the  vessel,  where  there  is  a  valid 
written  agreement  subsisting  by  virtue  of  which  the  master  is  entitled  to 
possession.7 

b.  REMOVAL  FOR  CAUSE.  —  There  is  an  implied  condition  in  all  contracts 
between  the  owners  of  a  vessel  and  one  whom  they  employ  as  master,  that 
the  latter  shall  retain  his  position  only  so  long  as  he  performs  his  duties  as 
master  with  care,  attention,  prudence,  and  fidelity,  and  when  he  fails  to  do  so 
the  owners  may  remove  him  without  incurring  any  liability  therefor.8 

By  statute  in  England  the  Court  of  Admiralty  is  authorized  to  remove  a  master 
upon  proof  to  the  satisfaction  of  the  court  that  his  removal  is  necessary.9 

Fraud  of  Master.  —  An  attempt  by  a  master  to  defraud  is  sufficient  ground'  for 
removal  under  this  statute.10 

c.  Measure  of  Damages  in  Actions  for  Unlawful  Removal.  —  The 
proper  measure  of  damages  in  an  action  by  the  master  for  his  dismissal  with- 

1.  Rule  in  United  States.  —  Childs  v.  Glad-  even  if  he  be  a  joint  owner.    See  3  Kent  Com. 

ding,  11  Am.  L.  Reg.  N.  S.  386,  5  Fed.  Ca3.  162. 

No.  2,678;  Ward  v.  Ruckman,  36  N.  Y.  26,  93  6.  Williams  v.  Ireland,  11  Pbila.  (Pa.)  273, 

Am.  Dec.  479,  affirming  34  Barb.  (K.  Y.)  419;  33  Leg.  Inc.  (Pa.)  148;  Ward  v.  Ruckman,  36 

Williams  v.  Ireland.  11  Phila.  (Pa.)  273,  33  N.  Y.  26,  affirming  34  Barb.  (N.  Y.)  419;  Card 

Leg.  Int.  (Pa.)  148.     Compare  Higgins  v.  Jenks,  v.  Hope,  2  B.  v.  C.  661,  9  E.  C.  L.  209.  But 

3  Ware  (U.  S.)  17,  12  Fed.  Cas.  No.  6,468.  see  Higgins  v.  Jenks,  3  Ware  (U.  S.)  17,  31 
Federal  Statute.  —  This  rule  has  teen  em-  Hunt  Mer.  Mag.  74,  12  Fed.  Cas.  No.  6,46s. 

bodied  in  a  federal  statute  (Rev.  Stat.  U.  S.,  But  in  Massachusetts  one  to  whom  the  owner 

§  4250).    Clayton  v.  Schooner  Eliza  B.  Emory,  of  a  vessel  had  bargained  and  sold,  bul  not 

4  Fed.  Rep.  342,  reversing  3  Fed.  Rep.  241;  conveyed,  a  part  of  her,  and  who  had  partly 
The  Steamer  Eclipse,  135  U.  S.  599.  paid  for  his  share,  under  an  agreement  thai  he 

2.  Parsons  v.  Terry,  1  Lowell  (U.  S.)  60,  18  should  be  employed  as  master  of  the  vessel, 
Fed.  Cas.  No.  10,782;  Ward  v.  Ruckman,  36  and  that  a  portion  of  his  wages  and  of  his  in- 
N  Y.  26,  93  Am.  Dec.  479,  affirming  34  Barb,  terest  as  part  owner  in  her  earnings  should  be 
(N.  Y.)  419.  See  supra,  this  subdivision,  applied  to  pay  the  balance,  was  held  entitled 
IVIien  Master  Has  No  Interest  in  Vessel.  to  maintain  an  action  of  law  against  such 

3.  Guildford  v.  Anglo-French  Steamship  Co.,  owner  for  wrongfully  discharging  him  from 
9  Can.  Sup.  Ct.  303,  affirming  14  Nova  Scotia  54.  employment.    Moore  v.  Curry,  106  Mass.  409. 

4.  English  Rule.  —  The  New  Draper,  4  C.  7.  Rule  under  Federal  Statutes.  —  The  Steamer 
Rob.  287.  Eclipse,  135  U.  S.  599;  Clayton  tr.  Schooner 

5.  The  Johan  and  Siegmund,  Edw.  Adm.  Eliza  B.  Emory,  4  Fed.  Rep.  342  reversing  3 
242;  The  See  Reuter,  1  Dods.  22.  Fed.  Rep.  241. 

In  the  Scottish  Admiralty  it  has  been  held  that  8.  Rogers  v.  Sheerer,  77  Me.  323. 

ship  owners  may  dismiss  the  master  at  any  9.  Merchant's  Shipping  Act  1854,  §  240. 

time  without  cause  assigned,  and  the  majority  10.  Fraud  of  Master.  —  The  Rovalist,  9  Jur. 

may  dismiss  him  in  his  character  as  master,  N.  S.  S52.    See  also  The  Camilla,  Swabey  312. 
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out  just  cause,  in  violation  of  the  contract  of  employment,  is  the  amount  of 
the  loss  which  the  breach  of  contract  occasioned  him.1 

III.  Powers,  Duties,  and  Liabilities  —  1.  In  General.  —  The  master  of  a 
vessel  is  the  agent  of  the  owners;2  and  for  most  purposes  the  general  laws  of 
agency  apply  to  the  relation  which  subsists  between  them.3  The  master  has 
authority  to  act  for  and  bind  the  owners  in  all  matters  within  the  scope  of  his 
appointment  4  Broadly  put,  his  powers  extend  to  the  performance  of  all 
things  relating  to  the  ordinary  employment  of  his  vessel.5  Besides  being 
agent  for  the  owners  of  the  vessel  the  master  is  also,  in  case  of  necessity, 
agent  for  the  owner  of  the  cargo.6  In  some  respects  the  authority  of  a  master 
is,  from  the  necessity  of  the  case,  more  extensive  than  that  of  an  ordinary 
agent.  He  must  frequently  act  in  cases  where  it  is  impossible  for 'the  owners 
or  their  general  agent  to  be  consulted,  and  where  the  necessities  of  the  busi- 
ness require  that  he  should  act  promptly,  and  he  must  possess  a  very  large 
authority  in  cases  of  stress  of  weather  at  sea,  or  when  repairs  are  required 
to  be  made  at  a  foreign  port,  or  a  ransom  is  exacted  in  case  of  a  capture.7 
The  agency  of  a  master  does  not  extend  beyond  the  period  of  his  employ- 
ment, and  he  has  no  authority  to  settle  any  claims  against  the  vessel  or 
against  the  owners  except  such  as  accrue  during  that  period.8 

After  an  Abandonment  to  Underwriters  the  master  becomes  their  agent,  and  the 
insured  is  not  bound  by  his  subsequent  acts  unless  he  adopts  them.9 

Limitations  upon  Master's  Authority.  —  But  the  implied  authority  of  the  master  as 
agent  of  the  owner  of  the  vessel  is  limited  by  the  law  of  the  vessel's  country.10 
And  the  vessel's  flag  is  notice  to  all  the  world  that  his  authority  is  so  limited.11 
As  to  third  persons  with  notice  the  master's  authority  is  also  limited  by  the 


1.  Measure  of  Damages.  —  Guildford  v.  Anglo- 
French  Steamship  Co.,  9  Can.  Sup.  Ct.  303, 
affirming  14  Nova  Scotia  54;  Parsons  v.  Terry, 
1  Lowell  (U.  S.)  60,  18  Fed.  Cas.  No.  10,782; 
Dennis  v.  Maxfield,  10  Allen  (Mass.)  138; 
Brown  v.  Hicks,  24  Fed.  Rep.  811. 

2.  Master  as  Agent  of  Ship  Owners.  —  Lloyd  v. 
Guibert,  L.  R.  1  Q,  B.  115;  Pope  ->.  Nickerson, 
3  Story  (U.  S.)465;  Ross  v.  The  Ship  Active,  2 
Wash.  (U.  S.)  226;  Eads  v.  The  H.  D.  Bacon, 
Newb.  Adm.  274;  The  Eolian,  1  Biss.  (U.  S.) 
322;  Brown  v.  Tull,  2  Sumn.  (U.  8  )443;  The 
Ship  Grand  Turk,  I  Paine  (U.  S.)  73;  Shep- 
pard  v.  Taylor,  5  Pet.  (U.  S.)  675;  Poland  v. 
The  Brig  Spartan,  Ware  (U.  S.)  134;  Slocker 
v.  Corlett,  Tread w.  (S.  Car.)  8r;  Nelson  v. 
Belmont,  21  N.  Y.  36,  5  Duer  (N.  Y.)  310; 
Merritt  v.  Walsh,  32  N.  Y.  685;  Purvis  v. 
Tunno,  1  Brev.  (S.  Car.)  260,  2  Am.  Dec.  664; 
McDaniel  v.  Emanuel,  2  Rich.  L.  (S.  Car.)455. 

3.  General  Laws  of  Agency  Applicable.  —  Mer- 
ritt v.  Walsh,  32  N.  Y.  685.  And  see  the  title 
Agency,  vol.  1,  p.  930. 

4.  Extent  of  Authority.  —  Pope  v.  Nickerson, 
3  Story  (U.  S.)  465;  Citizens  Bank  v.  Nan- 
tucket Steam-boat  Co.,  2  Story  (U.  S.)  16;  The 
Steam-boat  New  World  v.  King,  16  How.  (U. 
SO473;  Holcroft  v.  Halbert,  16  Ind.  256;  Bots- 
ford  v.  Plummer,  67  Mich.  264;  Malpica  v. 
McKown,  1  La.  248,  Kelley  v.  Merrill.  14  Me. 
228.  But  see  Mitcheson  v.  Oliver,  5  El.  &  Bl. 
419,  85  E.  C.  L.  419. 

5.  Steamboat  Gen.  Worth  v.  Hopkins,  30 
Miss.  703;  Glading  v.  George,  3  Grant  Cas. 
(Pa.)  290;  The  Schooner  Flash,  Abb.  Adm.  71; 
The  Phebe,  Ware  (U.  S.)  263;  Schooner  Free- 
man v.  Buckingham,  18  How.  (U.  S.)  190; 
General  Interest  Ins.  Co.  v.  Ruggles,  12  Wheat. 


(U.  S.)4o8;  Grant  v.  Norway,  20  L.  J.  C.  PI. 
93,  10  C.  B.  665,  70  E.  C.  L.  665. 

Contribution  to  Expense  of  Signal  Lights.  —  A 
master  under  the  ordinary  powers  incident  to 
his  employment  is  not  authorized  to  contribute 
towards  defraying  the  expenses  of  keeping 
lights  in  places  dangerous  to  navigation; 
therefore,  a  subscription  made  by  a  master  in 
aid  of  such  a  purpose  will  not  bind  the  owners 
of  I  he  vessel.  Strong  v.  Saunders,  15  Mich. 
339- 

6.  See  infra,  this  section.  As  to  Cargo. 

7.  Agency  in  Cases  of  Necessity.  —  Merritt  v. 
Walsh,  32  N.  Y.  685. 

8.  Agency  Limited  to  Period  of  Employment.  — 
Kelley  v.  Merrill,  14  Me.  228;  Merritt  v.  Walsh, 
32  N.  Y.  685. 

9.  Master  as  Agent  of  Underwriters  after 
Abandonment.  —  For  a  full  discussion  of  this 
subject  see  the  title  Abandonment  and  Total 
Loss,  vol.  1,  pp.  39,  40. 

10.  Master's  Authority  Limited  by  the  Law  of  the 
Vessel's  Country.  —  Lloyd  v.  Giubert,  10  Jur. 
N.  S.  949,  33  L.  J.  Q.  B.  241,  affirmed  L.  R.  1 
Q.  B.  115;  Droege  v.  Suart,  L.  R.  2  P.  C.  505; 
Pope  v.  Nickerson,  3  Story  (U.  S.)  465;  The 
Barque  Woodland,  7  Ben.  (U.  S.)  no,  14 
Blatchf.  (U.  S.)  499.  See  also  The  Gaetano 
and  Maria,  7  P.  D.  137.  See  also  the  titles 
Bottomry  and  Respondentia,  vol.  4,  p.  738; 
Private  International  Law. 

11.  Lloyd  v.  Giubert,  10  Jur.  N.  S.  949,  33 
L.  J.  Q.  B.  241,  affirmed  L.  R.  1  Q.  B.  115. 

But  in  Louisiana  it  has  been  held  that  a  mas- 
ter's authority  to  hind  the  owners  of  the  ves- 
sel is  governed  by  the  law  of  the  place  where 
the  contract  is  made.  Malpica  v.  McKown,  1 
La  248;  Arayo  v.  Currel,  1  La.  528. 
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owner's  instructions  to  him,1  but  it  is  not  so  limited  as  to  third  persons  with- 
out notice.8 

2.  In  Time  of  War.  —  The  question  of  the  rights  and  duties  of  masters  of 
neutral  vessels  in  time  of  war  is  fully  treated  under  another  title  in  this  work.3 

3.  As  to  Crew  —  a.  Employment  of  Crew.  —  As  agent  of  the  owner  the 
master  has  implied  authority  both  when  at  home  and  when  abroad  to  hire  the 
subordinate  officers  and  the  crew  of  the  vessel,4  and  his  authority  extends  to 
the  employment  of  mariners  even  after  he  has  a  full  complement  of  men.* 
His  contracts  of  employment  will  bind  the  owner,  and  entitle  the  seamen  lo 
a  right  of  action  for  their  wages  against  either  the  owner  or  himself.6  But 
where  a  seaman  or  servant  contracts  with  the  master  upon  his  credit  exclu- 
sively, the  owner  is  not  liable  for  his  wages.7  The  master  has  not  authority 
to  employ  the  officers  and  crew  for  an  unlimited  time;  he  can  employ  them 
only  for  a  single  voyage.8  Nor  has  he  authority  to  bind  the  owners  to  the 
payment  of  a  mariner's  wages  for  any  period  after  his  discharge,  and  after  all 
services  at  sea  and  elsewhere  have  ceased.9  Nor  can  he  after  the  contract  of 
employment  is  once  made,  capriciously,  and  at  his  mere  will,  bind  the  owners 
to  the  payment  of  increased  wages,  unless  some  consideration  be  given  for  the 
advance  or  unless  it  is  done  in  the  exercise  of  a  reasonable  discretion  with  the 
view  of  promoting  the  interests  of  the  adventure.10  The  master's  authority  to 
employ  the  officers  and  seamen  may  be  restricted  or  modified  by  statute.11 

b.  DUTIES  AS  TO  CREW  —  (i)  Duty  to  Furnish  Provisions.  —  It  is  the  duty 
of  a  master  to  see  personal^  that  his  crew  are  provided  with  a  sufficient 
quantity  of  provisions. 13  In  the  United  States  this  duty  is  enforced  by  a 
federal  statute13  which  imposes  a  penalty  for  a  failure  to  furnish  the  provisions 
required  by  it. 14 

1.  Instructions  Limiting  Master's  Authority.  — 

The  Barque  Woodland,  7  Ben.  (U.  S.)  110. 

2.  Grant  v.  Norway,  20  L.  J.  C.  PI.  93,  10 
C.  B.  665,  70  E.  C.  L.  665. 

3.  See  the  title   International  Law,  vol. 
16,  p.  1121. 

4.  Right  to  Employ  Officers   and  Seamen.  — 

Rosiere  v.  Savvkins,  12  Mod.  434;  Neilson  v. 
Brig  Laura,  2  Sawy.  (U.  S.)  242;  Luscom  v. 
Osgood,  1  Sprague  (U.  S.)  82;  Hight  v.  Rob- 
bins,  28  Mo.  168,  75  Am.  Dec.  118;  Farrel  v. 
M'Clea,  t  Dall.  (Pa.)  392;  Baker  v.  Corey,  19 
Pick.  (Mass.)  496;  Croucher  v.  Oakman,  3 
Allen  (Mass.)  185.  And  see  ihe  titles  Pilots; 
Seamen. 

5.  Luscom  v.  Osgood,  1  Sprague  (U.  S.)  82. 

6.  Luscom  v.  Osgood,  1  Spiague  (U.  S.)  S2; 
Farrel  v.  M'Clea,  1  Dall.  (Pa  )  392;  Baker  v. 
Corey,  19  Pick.  (Mass.)  496.  And  see  the  title 
Seamen. 

7.  Scott  v.  Failes,  5  Ben.  (U.  S.)  82,  21  Fed. 
Cas. -No.  12,530. 

8.  Hight  v.  Robbins,  28  Mo.  168.  75  Am. 
Dec.  118. 

The  Master  of  a  River  Steamboat,  however,  has 
authority  to  hire  pilots  and  other  subordinate 
officers  for  the  whole  of  a  boating  season,  pro- 
vided his  own  lerm  of  employment  extends 
over  that  season.  Hight  v.  Robbins,  28  Mo. 
168,  75  Am.  Dec.  118. 

9.  Canizares  v.    The  Santissima  Trinidad, 
Bee  Adm.  353. 

Agreement  to  Pay  Wages  to  Sailor  to  Induce 
Him  to  Become  a  Hostage. —  But  a  promise  by 
the  captain  of  a  ship  on  behalf  of  his  owners, 
when  the  ship  was  taken  captive,  to  pay 
monthly  wages  to  one  of  the  sailors  in  order 
to  induce  him  to  become  a  hostage,  was  held 
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to  be  binding  on  the  owners.  Yates  v.  Hall, 
1  T.  R.  73- 

10.  Neilson  ■■.  Brig  Laura,  2  Sawyer  (L  .  S.) 
242,  17  Fed.  Cas.  No.  10,092. 

Engagement  of  Seaman  as  Steward  at  Higher 
Wages.  —  But  a  master  has  authoiity  to  en- 
gage a  seaman  to  serve  at  higher  wages  as 
steward,  the  steward  being  dead.  Hicks  v. 
Walker,  4  W.  R.  511. 

11.  Modification  of  Authority  by  Statute  —  Fish- 
ing Voyage.  —  Thus  in  the  United  Stales  it  was 
held  that  the  master  of  a  vessel  prepared  by 
her  owners  for  a  fishing  voyage,  with  intent 
to  secure  the  bounty  given  by  statute,  had  no 
implied  authority  to  engage  fishermen  for 
wages  merely,  instead  of  upon  shares,  as  was 
required  by  the  statute  of  June  19,  1S13.  which 
in  positive  and  unequivocal  teims  provided 
that  the  master  of  every  fishing  vessel  of  more 
than  twenty  tons  should,  before  proceeding  on 
his  voyage,  make  an  agreement  in  writing,  for 
shares,  with  every  fisherman  employed  there- 
in. Whalen  v.  The  Silver  Spring,  32  Hunt 
Mer.  Mag.  711,  29  Fed.  Cas.  No.  17,477.  But 
see  Baker  v.  Corev,  19  Pick.  (Mass.)  496. 

12.  The  Elizabeth  Frith,  Blatchf.  &  H.  Adm. 
195  •• 

13.  Federal  Statute.  —  Act  of  July  20.  1790, 
Rev.  Stat.  U.  S.,  §  4564  et  seq. 

14.  The  Mary  Paulina,  1  Sprague  (U.  S.)45; 
Foster  v.  Sampson,  1  Sprague  (U.  S.)  1S2;  Col- 
lins v.  Wheeler,  1  Sprague (U.  S.)  1S8;  Sundry 
Mariners  v.  The  Ship  Washington,  1  Pet.  Adm. 
219;  Ferrara  v.  The  Barque  Talent,  Crabbe 
(U.  S.)  216;  The  Elizabeth  Frith.  Blatchf.  & 
H.  Adm.  195;  Coleman  v.  Brig  Harriet,  Bee 
Adm.  80;  The  Ship  Elizabeth  v.  Rickers,  2 
Paine  (U.  S.)29i.    For  an  interpretation  of  the 
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(2)  In  Cases  of  Illness  or  Injury.  —  Under  the  maritime  law,  when  a  seaman 
becomes  ill  or  receives  an  injury  in  the  performance  of  his  duty,  it  is  incum- 
bent upon  the  master  to  furnish  means  of  cure,  and  to  use  all  reasonable- 
exertions  for  that  purpose.  He  must  provide  medicines  and  medical  treat- 
ment, and  must  see  to  it  that  the  disabled  seaman  is  properly  lodged, 
properly  nursed,  and  provided  with  proper  food.1  This  obligation  lasts  until 
the  end  of  the  voyage,  and  even  longer  if  nursing  and  medical  treatment  are 
still  necessary  to  effect  a  cure.2  If  such  medical  or  surgical  treatment  as  is 
required  cannot  be  given  on  board,  and  the  vessel  is  within  a  reasonable  dis- 
tance of  a  port  where  it  can  be  given,  it  is  ordinarily  the  duty  of  the  master  to 
put  into  that  port.3  He  is  permitted,  however,  in  such  an  emergency,  upon 
a  consideration  of  all  the  circumstances  of  the  particular  case,  to  exercise  a 
sound  judgment  and  discretion.1  For  neglect  to  perform  his  duty  in  any  of 
these  respects  the  master  is  liable  for  such  damages  as  result  therefrom. n  By 
a  statute  of  the  United  States  it  is  provided  that  American  vessels  bound  on 
foreign  voyages,  and  such  vessels  of  a  certain  burden  bound  from  a  port  on 
the  Atlantic  to  a  port  on  the  Pacific  or  vice  versa,  shall  be  provided  with  a 
chest  of  medicines.  This  provision  is  not  a  substitute  for  the  general  require- 
ments of  the  maritime  law.6  But  when  there  are  proper  medicines  and  medi- 
cal directions  on  board  a  vessel  to  meet  the  needs  of  a  particular  case,  and 
some  person  who  is  competent  to  carry  out  the  directions,  the  master  is 
probably  under  no  obligation  to  send  a  seaman  ashore  for  better  medical 
treatment,  or  to  have  a  physician  from  on  shore  sent  for.7 

(3)  Protection  from  Unlawful  Violence.  —  It  is  the  duty  of  the  master  to 
protect  the  crew  against  unlawful  violence  from  the  officers,8  and  if  he  fails 
to  exert  his  utmost  efforts  so  to  protect  them  he  will  be  liable  in  damages 
therefor.0  It  is  incumbent  upon  him  to  interpose  and  quell  an  affray  between 
the  mate  and  the  crew,  and  to  use  such  means  and  such  a  degree  of  force  as  a 
competent  master  of  ordinary  coolness,  judging  of  the  emergency  upon  the 
instant,  might  fairly  deem  necessary.10 

(4)  Return  of  Seamen  to  the  United  States  —  (a)  Bond  to  Produce  Crew  on  Return 
of  Vessel.  —  Under  a  statute  of  the  United  States,  before  clearance  is  granted 
to  any  vessel  bound  on  a  foreign  voyage  or  engaged  in  the  whale  fishery,  the 
master  is  required  to  deliver  to  the  collector  of  customs  a  list  of  the  crew,  a 
certified  copy  of  which  list  must  be  delivered  by  the  collector  to  the  master. 
The  master  is  further  required  to  give  bond  in  the  sum  of  four  hundred  dollars 
that  he  will  produce  the  persons  named  in  the  list  to  the  boarding  officer  at 

provi?ions    of   this   statute   and   as   to   the  Carlisle.  39  Fed.   Rep.  807;  The  Chandos,  6 

rights  of  seamen  under  it,  see  the  title  Sea-  Savvy.  (U.  S.)  544;  Crapo  v.  Allen,  1  Sprague 

MEN-  (U.  S.)  184;  Brown  v.  Overton,  1  Sprague  (U. 

1.  Duty  in  Case  of  Illness  or  Injury.  —  The  City  S.)  462. 

of  Carlisle,  39  Fed.  Rep.  807;  The  Chandos,  8.  Statute  Not  a  Substitute  for  Requirements 
6  Sawy.  (U.  S.)  544;  The  William  Harris  of  Maritime  Law.  —  The  Brig  George,  1  Sumn. 
Ware  (U.  S  )  373;  Knight  v.  Parsons,  1  Sprague  (U.S.)  151;  Lamson  v.  Westcott,  1  Sumn.  (U. 
(U.  S.)  279;  Ringold  v.  Crocker,  Abb.  Adm.  S.)59i;  Rev.  Slat.  U.  S.,  §  4569. 
344;  The  Ship  Atlantic,  Abb.  Adm.  451;  Free-  7.  Effect  of  Statute.  —  See  Lamson  v.  West- 
man  v.  Baker,  Blatchf.  &  H.  Adm.  372;  Crapo  cott,  1  Sumn.  (U.  S.)  59!;  The  Brig  Forest, 
v.  Allen,  .1  Sprague  (U.  S.)  184;  The  Brig  Ware  (U.  S.)  420;  Harden  v.  Gordon,  2  Mason 
rorest,  Ware  (U.  S.)  420;  Harden  v.  Gordon,  (U.  S.)  541:  Freeman  v.  Baker,  Biatchf.  &  H. 
2  Mason  (U.  S.)  541;  Croucher  v.  Oakman,  3  Adm.  372.  ' 

Allen  (Mass.)  185.    But  see  Organ  v.  Brodie,         8.  Protection  of  Crew  from  Unlawful  Violence. 

10  Exch.  449.  _  Murray  v.  White,  9  Fed.  Rep.  562;  Thomas 

2.  The  Chandos,  6  Sawy.  (U.  S.)  544;  The  v.  Lane,  2  Sumn.  (U.  S.)  1;  Hanson  v.  Fowle, 
City  of  Carlisle,  39  Fed.  Rep.  807.  1  Sawy.  (U.  S.)  539;  Anderson  v.  Ross,  2  Sawy. 

3.  Duty  to  Put  into  Port.  — The  Chandos,  6  (U.  S.)  91;  Shorey  v.  Rennell,  1  Sprague  (U. 
Sa\vy.(U.  S)544;  Brown     Overton,  1  Sprague  S.)  407. 

iUjS'2462'    See  also  The  Ci'y  01  Carlisle,  39        9.  Murray   v.    White,   9    Fed.    Rep.  562- 

fed.  Rep.  S07.  Thomas  v.  Lane,  2  Sumn.  (U.  S.)  1;  Anderson 

4.  Danvir  v.  Morse,  139  Mass.  323.  v.  Ross,  2  Sawy.  (U.  S.)  91. 

5.  Liability  for  Neglect  of  Duty.  —  The  City  of         10.  Jordan  v.  Williams,  1  Curt.  (U.  S.)  69. 
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the  first  domestic  port  at  which  he  shall  arrive  on  his  return.1  But  it  is  a 
sufficient  excuse  for  not  producing  a  person  named  in  the  list,  that  he  is  dead, 
or  has  absconded,  or  has  been  forcibly  impressed  into  other  service,  or  that 
he  has  been  discharged  in  a  foreign  country  with  the  consent  of  the  resident 
consul,  certified  in  writing  under  his  hand  and  official  seal.2  The  bond  applies 
to  those  cases  only  where  the  vessel  returns  to  the  United  States.  It  does  not 
apply  where  the  vessel  is  sold  abroad  and  does  not  return.3  Nor  does  it  apply 
to  the  case  of  a  foreign  seaman  shipped  at  his  own  home,  for  a  particular 
cruise  ending  where  it  began,  and  discharged  there  according  to  the  terms  of 
his  contract,  though  without  the  consent  of  a  consul.4  And  it  seems  some- 
what doubtful  whether  it  will  apply  to  the  case  of  a  seaman  who,  by  the 
terms  of  his  engagement,  is  entitled  to  be  discharged  abroad,  even  though  he 
was  shipped  in  the  United  States.5  But  a  master  is  not  justified  in  discharg- 
ing seamen  abroad  because  the  shipping  aiticles  do  not  specify  the  teiminus 
of  the  voyage,  the  presumption  in  such  case  being  that  a  return  to  the  United 
States  was  intended.0 

(b)  Extra  Wages  upon  Discharge  in  Foreign  Port.  —  It  is  also  provided  by  statute 
that,  when  a  vessel  belonging  to  a  citizen  of  the  United  States  is  sold  in  a 
foreign  country,  and  her  company  discharged,  or  when  a  seaman,  a  citizen  of 
the  United  States,  is,  with  his  own  consent,  discharged  in  a  foreign  country, 
the  master  shall  pay  to  the  resident  consul,  for  every  seaman  so  discharged, 
three  months'  pay  over  and  above  the  wages  then  due  such  seaman;7  and 
this  is  so  whether  the  seamen  are  discharged  at  the  termination  of  their  con- 
tract of  employment,  or  before  such  termination.8  But  the  statute  does  not 
apply  where  the  seamen  are  discharged  upon  the  sale  of  the  vessel,  if  by  reason 
of  sea  damage  or  a  vis  major  the  vessel  has  been  so  badly  injured  as  to  make 
it  impossible  to  repair  her  in  a  reasonable  time  and  at  a  reasonable  expense, 
and  a  sale  is  therefore  rendered  necessary,9  and  by  a  later  statute  it  is  now 
provided  that  "  no  payment  of  extra  wages  shall  be  required  upon  the  dis- 
charge of  any  seaman  in  cases  where  vessels  are  wrecked  01  stranded,  or  con- 
demned as  unfit  for  service."  10 

1.  Bond  to  Produce  Crew  on  Return  of  Vessel.  3.  Vessel  Not  Returning  to  United  States.  — 

—  The  Mary  Belle  Roberts,  3  Sawy.  (U.  S.)  Montell  v.  U.  S.,  Taney  (U.  S.)  24. 

485;  Act  of  February  28,  1803,  c.  9,  §  1;  Rev.  4.  Foreign  Seaman  Shipped  Abroad.  —  U.  S.  v. 

Scat.  U.  S.,  §§  4573,  4576.  Parsons,  1  Lowell  (U.  S.)  107. 

For  a  bond  held  to  be  valid  under  this  stat-  5.  Seaman  Entitled  to  Discharge  Abroad.  —  See 

ute,  see  U.  S.  v.  Hatch,  1  Paine  (U.  S  )  336.  U.  S.  v.  Parsons,  1  Lowell  (U.  S.)  107. 

The  Sum  in  Which  the  Bond  Is  Required  to  Be  6.  Terminus  of  Voyage  Not  Named  in  Shipping 

Taken  is  intended  as  a  forfeiture  and  not  as  a  Articles.  —  Buike  v.  Buttman,  1  Lowell  (U.  S.) 

penalty  to  cover  such  damages  as  may  be  igr. 

assessed.     U.  S.  v.  Hatch,   1  Paine  (U.  S.)  7.  Extra  Wages  on  Discharge  in  Foreign  Port. 

336.  — The  Mary  Belle  Roberts,  3  Sawy.  (U.  S.) 

A  Foreign  Voyage  within  the  meaning  of  this  485;  Dustin  v.  Murray,  5  Ben.  (U.  S.)  10;  Act 

statute  is  a  voyage   to   a  foreign   country,  of  February  28,  1S03,  c.  9,  §  3;  Rev.  Stat.  U. 

where  the  main  terminus  is  a  foreign  port,  for  S.,  §  4582. 

the  purpose  of  exportation  or  importation  in  Facts  Held  Not  to  Constitute  a  Discharge.  —  A 

the  course  of  trade.    Taber  v.  U.  S.,  1  Story  seaman  on  board  of  an  American  vessel  in  a 

(U.  S.)  1.  foreign  port  was  injured  by  the  mate,  and 

2.  Excuses  for  Nonproduction. —  Tingle  v.  against  the  will  of  the  master  was  taken  on 
Tucker,  Abb.  Adm.  519;  Montell  v.  U.  S.,  shore  by  the  police  authorities  and  placed  in  a 
Taney  (U.  S.)  24.  hospital;  it  was  held  that  the  seaman  was  not 

The  Certificate  of  the  Consul,  to  excuse  the  discharged,  and  therefore  that  the  master  was 
master  for  not  producing  seamen  named  in  under  no  obligation  under  the  statute  to  pav 
the  list,  must  stale  that  the  seamen  were  left  three  months'  extra  wages.  Brown  v.  The 
in  a  foreign  port  with  his  consent.  A  certifi-  Brig  Independence,  Crabbe  (LT.  S.)  54. 
cate  that  they  were  left  in  a  hospital  unable  to  8.  Dustin  v.  Murray,  5  Ben.  (U.  S.)  10. 
return,  and  that  the  master  had  paid  for  their  9.  Discharge  Where  a  Sale  of  the  Vessel  Is  Ren- 
maintenance  and  left  the  amount  of  their  dered  Necessary.  —  The  Saratoga,  2  Gall.  (U.  S.) 
wages,  was  held  insufficient,  and  parol  evi-  164;  Henop  v.  Tucker,  2  Paine  (U.  S.)  151; 
dence  of  the  consent  of  the  consul  or  seamen  The  Dawn,  Ware  (U.  S.)  485.  See  also  Dodge 
was  held  to  be  inadmissible.  U.  S.  v.  Hatch,  v.  LTnion  Marine  Ins.  Co.,  17  Mass.  471.  But 
1  Paine  (U.  S.)  336.  see  Pool  v.  Welsh,  Gilp.  (U.  S.)  193. 

As  to  When  Consul  May  Authorize  the  Discharge  10.  Rev.  Stat.  U.  S.,  §  45S3;   Hoffman  v. 

of  Seamen,  see  the  title  Seamen.  Yarrington,  1  Lowell  (U.  S.)  16S. 
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(e)  Criminal  Liability  for  Abandonment  in  Foreign  Port.  —  It  is  made  a  criminal 
offense  by  statute  in  the  United  States  for  the  master  of  an  American  vessel, 
while  in  a  foreign  port  or  place,  to  maliciously  and  without  justifiable  cause 
force  any  officer  or  mariner  on  shore  in  order  to  leave  him  behind,1  or  to 
refuse  to  bring  home  again  all  the  officers  and  mariners  whom  he  carried  with 
him,  and  who  are  in  condition  and  willing  to  return.2 

(d)  Duty  to  Return  Destitute  Seamen  at  Consul's  Request.  —  It  is  also  a  statutory 
requirement  that  the  master  of  an  American  vessel  in  a  foreign  port  shall,  at 
the  request  of  the  consul,  take  on  board  seamen  of  the  United  States  who 
are  destitute,  and  transport  them  to  the  United  States,  on  such  terms,  not 
exceeding  ten  dollars  for  each  person,  as  may  be  agreed  upon  between  the 
consul  and  himself.3  But  the  number  of  men  he  is  required  to  take  is  limited 
to  two  for  every  one  hundred  tons  burden  of  the  vessel.* 

Vessel  Mu3t  Be  Bound  Directly  to  United  States.  —  The  statute  applies  only  to 
masters  of  such  vessels  as  are  bound  direct  from  the  port  where  the  request  is 
made  to  some  port  in  the  United  States.5 

Foreigners  while  employed  as  seamen  in  merchant  vessels  of  the  United 
States  are  within  the  protection  of  the  statute.6 

Persons  Accused  of  Crime.  —  But  a  master  is  not  required  to  carry  seamen  or 
other  persons  accused  of  crime,  and  intended  to  be  transported  to  the  United 
States  for  prosecution.7 

Penalty  for  Noncompliance  with  Statute.  — ■  For  a  refusal  to  take  seamen  on  board 
as  required  by  the  statute  the  master  is  liable  to  a  penalty,  and  the  certificate 
of  the  consul  is  prima  facie  evidence  of  such  refusal,  and  of  all  the  facts  stated 
in  the  enacting  clause  of  the  statute  which  are  necessary  to  bring  the  case 
within  the  penalty.8 

c.  Power  to  Enforce  Discipline  and  to  Inflict  Punishment  — 
(i)  In  General.  —  The  master  has  sole  and  exclusive  command  on  board  the 
vessel.  He  has  authority  to  enforce  discipline,  to  compel  the  obedience  of 
the  inferior  officers  and  seamen,  and,  where  it  becomes  necessary,  to  inflict 
punishment  upon  them.9    His  authority  in  this  respect  is  of  a  summary 

1.  Forcing  Officer  or  Mariner  oil  Shore  in  Foreign  2.  Refusal  to  Bring  Seamen  Home. —  U.  S.  v. 

Place.  —  U.  S.  v.  Netcher,  i  Story  (U.  S.)  307;  Netcher,  1  Story  (U.  S.)  307;  The  Mary  Belle 

U.  S.  v.  Riddle,  4  Wash.  (U.  S.)6-H;  The  Mary  Roberts,  3  Sawy.  (U.  S  )  485. 

Belle  Roberts,  3  Savvy.  (U.  S.)  485;  U.  S.  v.  3.  Duty  to  Take  Destitute  Seamen  to  the  United 

Ruggles,  5  Mason  (U.  S.)  192;  U.  S.  v.  Coffin,  States.  —  The    Mary  Belle  Roberts,   3  Sawy. 

1  Sumn.  (U.  S.)  394;  Act  of  March  3,  1825,  (U.  S.)48s;  Duty  of  Shipmasters,  7  Op.  Atty.- 

c  65,  §  ro;  Reir.  Stat.  U.  S.,  §  5363.  Gen.  722;  Act  of  February  28,  1803,  c.  9;  Rev. 

"Maliciously"  as  used  in  the  statute  means,  Stat.  U.  S.,  §4578. 

with  a  wilful  disregard  of  right  and  dutv.    U.  4.  The  Mary  Belle  Roberts,  3  Sawy.  (U  S  ) 

S.  v.  Ruggles,  5  Mason  (U.  S.)  ig2;  U.  S.  v.  485. 

Coffin,  1  Sumn.  (U.  S.)  394;  U.  S.  v.  Netcher,  5.  Vessel  Bound  Directly  to  United  States.— 

1  Story  (U.  S.)  307.  Obligation  of  Shipmasiers,  4  Op.  Atty.-Gen. 

If  the  Act  Is  Done  under  a  Mistake  of  Duty  it  185. 

is  not  a  cause  for  con  viction  under  the  statute.  6.  Application  of  Statute  to  Foreigners.  —  Mat- 

U.  S.  v.  Ruggle>,  5  Mason  (U.  S.)  192.  thews  v.  Offley,  3  Sumn.  (U.  S.)  115. 

"  Justifiable  Cause,"  as  used  in  the  statute,  7.  Persons  Accused  of  Crime.  —  Duty  of  Ship- 
does  not  mean  such  a  cause  as  in  the  mere  masters,  7  Op.  Atty.-Gen.  722. 
maritime  law  might  authorize  a  discharge;  8.  Penalty  for  Refusal.  —  Matthews  v.  Offley, 
but  such  a  cause  as  the  known  policy  of  the  3  Sumn.  (U.  S.)  115. 

American  laws  on  this  subject  contemplates  9.  Authority  to  Enforce  Discipline  and  Inflict 

as  a  case  of  moral  necessity,  for  the  safety  of  Punishment.  —  Thompson  v.  Busch,  4  Wash, 

the  ship  .and  crew,  or  the  due  performance  (U.  S.)  338;  The  Nimrod,  Ware  (U.  S.)  9,  18 

of  the  voyage.    U.  S.  v.  Coffin,  r  Sumn.  (U.  S.)  Fed.  Cas.  No.  10,267;  U.  S.  v.  Beyer,  31  Fed. 

394-  Rep.  35;  Spencer  v.  Kelley,  32  Fed,  Rep.  838; 

Compulsion  Without  Physical  Force. —  This  Flemming  v.  Ball,  1  Bay  (S.  Car.)  3;  Brown  v. 

offense  may  be  committed  although  no  actual  Howard,  14  Johns.  (N.  Y.)  119;  Rice  v.  The 

physical  force  is  used;   as  where  the  mate  Polly  and  Kitty,  2  Pet.  Adm.  420;  U.  S. 

leaves  a  ship  under  a  well-grounded  fear  of  Smith,  3  Wash.  (U.  S.)  525;  U.  S.  v.  Freeman, 

danger  to  his  life  from  the  master  if  he  con-  4  Mason  (U.  S.)  505;  The  Palledo,  3  Ware  (u! 

tinues  on  board  to  perform  the  return  voyage.  S)  321,  18  Fed.  Cas.  No.  10,677;  Elwell  v, 

\j.  S.  v.  Riddle,  4  Wash.  (U.  S.)  644.  Martin,  Ware  (U.  S.)  53,  3  Wheeler  Crim.  (N. 
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character,1  and  somewhat  resembles  that  of  a  parent  over  his  children,  a 
master  over  his  servants  or  apprentices,  or  a  schoolmaster  over  his  scholars;  2 
but  in  all  cases  which  will  admit  of  the  proper  delay,  due  inquiry  should 
precede  the  act  of  punishment,3  and  the  result  of  the  inquiry  should  be 
entered  on  the  log  of  the  vessel.4 

Acts  Punishable  by  Master.  —  The  master's  power  of  punishment  extends  to  the 
correction  of  all  acts  of  negligence  or  misconduct  in  seamen  that  are  incom- 
patible with  the  duties  of  their  employment,  with  a  proper  care  and  attention 
to  the  safety  of  the  ship  and  cargo,  and  with  the  good  order  and  discipline  of 
the  ship.5  But  the  master  has  not  authority  to  correct  and  chastise  the  crew 
for  general  immoralities  that  are  not  incompatible  with  a  faithful  perform- 
ance of  the  services  for  which  they  engaged,0  nor  is  he  justified  in  punishing  a 
seaman  for  mere  inability  to  perform  the  duties  for  which  he  shipped.7 

Punishment  in  Port.  —  The  master  has  authority  to  administer  punishment  not 
only  when  the  vessel  is  at  sea  beyond  the  reach  of  assistance,  but  also  where 
it  is  in  port  near  a  city,  and  within  hail  of  other  vessels.8 

Master's  Authority  Generally  Exclusive.  —  Generally  the  authority  to  enforce 
obedience  and  to  inflict  punishment  is  exclusively  in  the  master.  No  sub- 
ordinate officer  can  exercise  such  a  power  while  the  master  is  on  board,  except 
by  his  authority  express  or  implied,  unless  the  immediate  exigencies  of  the 
ship's  service  require  him  to  do  so,  or  unless  the  exercise  of  such  authority 
by  him  is  necessary  in  order  to  suppress  mutinous,  illegal,  or  flagrant  misbe- 
havior on  the  part  of  the  seamen,  or  to  compel  obedience  to  orders,  or  other 
duties,  which  require  prompt  and  instant  action  and  interference  on  the  part 
of  the  officers,  and  admit  of  no  delay.9 


Y.)  ir,  8  Fed.  Cas.  No.  4,425;  U.  S.  v.  Wick- 
ham,  1  Wash.  (U.  S.)  316;  Jarvis  v.  The  Ship 
Claiborne,  Bee  Adm.  24S;  Aertsen  v.  Ship  Au- 
rora, Bee  Adm.  161;  Cushman  v.  Ryan,  1  Story 
(U.  S.)  91;  U.  S.  v.  Alden,  1  Sprague  (U.  S.) 
95;  Bangs  v.  Little,  Ware  (U.  S.)  506;  U.  S,  v. 
Hunt,  2  Story  (U.  S.)  120;  Butler-'.  McLellan, 
Ware  (U.  S.)  220.    See  also  the  title  Seamen. 

For  the  Provisions  of  Ancient  Sea  Laws  on  the 
authority  of  the  master  to  punish  seamen,  see 
Butler  v.  McLellan,  Ware  (U.  S.)  220,  4  Fed. 
Cas.  No.  2,242. 

1.  Summary  Power  to  Punish. —  U.  S.  v  Har- 
riman,  1  Hughes  (U.  S.)  525;  Bangs  v.  Little, 
Ware(U.  S.)"so6;  U.  S.  v.  Hunt,  2  Story  (U. 
S.)  120. 

Authority  Not  of  a  Military  Character.  —  The 

authority  of  the  master  to  compel  obedience 
and  to  inflict  punishment  is  in  no  just  sense 
of  a  military  character.  It  is  entirely  civil. 
U.  S.  v.  Hunt,  2  Story  (U.  S.)  120;  U.  S.  v. 
Harriman,  I  Hughes  (U.  S.)  525. 

2.  Character  of  Master's  Authority.  —  3  Kent 
Com.  181;  The  Agincourt,  1  Hag.  Adm.  27r, 
3i  Rev.  Rep.  717;  Fuller  v.  Colbv,  3  Woodb. 
&  M.  (U.  S.)  1;  U.  S.  v.  Tavlor,  2  Sumn.  (U. 
S  )  584';  U.  S.  v.  Harriman,  1  Hughes  (U.  S.) 
525;  U.  S.  v.  Freeman,  4  Mason  (U.  S.)5os; 
Murray  v.  Moutrie,  6  C.  &  P.  471,  25  E.  C.  L. 
493;  Brown  v.  Howard,  14  Johns.  (N.  Y.)  123; 
EUvell  v.  Martin,  Ware  (U.  S.)  53,  3  Wheel. 
Crim.  (N.  Y.)  n,  8  Fed.  Cas.  No.  4,425.  See 
also  Ordinance  of  Phil.  2  (1853);  2  Mag.  19; 
Molloy,  book  2,  c.  12;  French  Ordinance,  liv. 
2,  tit.  1,  Du  Capitaine,  art.  22;  Watson  v. 
Christie,  2  B.  &  P.  224.  But  see  Sheridan  v. 
Furbur,  Blatchf.  &  H.  Adm.  423. 

3.  Inquiry  Before  Punishment.  —  The  Agin- 
court, 1  Hag.  Adm,  271,  33  Rev.  Rep.  717; 


Sheridan  v.  Furbur,  Blatchf.  &  H.  Adm.  423; 
Murray  v.  Moutrie,  6  C.  &  P.  471,  25  E.  C.  L. 
493- 

Where  seamen  have  been  confined  in  jail 
on  shore,  the  master  ought  not,  on  their  re- 
turn to  the  ship,  to  inflict  punishment  for 
threats  supposed  to  have  been  uttered  by 
them  while  in  jail,  without  seeing  the  men 
and  hearing  their  statements.  Shorey  v.  Ren- 
nell,  1  Sprague  (U.  S.)  407. 

4.  Entry  on  Log.  —  Murray  v.  Moutrie,  6  C. 
&  P.  471,  25  E.  C  L.  493. 

5.  Acts  Punishable  by  Master.  —  Thompson  v. 
Busch,  4  Wash.  (U.  S.)  338;  Lamb  v.  Burnett, 
1  Ctomp.  &  J.  29T,  1  Ty rw.  265 ;  Forbes  v.  Par- 
sons, Crabbe  (U.  S.)  283;  Brown  v.  Howard, 
14  Johns.  (N.  Y.)  119;  U.  S.  v.  Smith,  3  Wash. 
(U.  S.)  525;  Fuller  v.  Colby,  3  Woodb.  &  M. 
(U.  S.)  t;  Bangs  v.  Little,  Ware  (U.  S.)  506. 

Disobedient  or  disorderly  conduct  of  a  sea- 
man while  undergoing  punishment  cannot  be 
brought  up  in  justification  of  the  punishment 
itself.  Gardner  v.  Bibbins,  Blatchf.  &  H. 
Adm.  356. 

6.  No  Power  to  Punish  for  General  Immoralities. 

—  Fuller  v.  Colby,  3  Woodb.  &  M.  (U.  S.)  1; 
Bangs  v.  Little,  Ware  (I*.  S.)  506;  U.  S.  v. 
Alden,  1  Sprague  (U.  S.)  95. 

7.  Inability  of  Seaman  to  Perform  His  Duties.  — 
Payne  v.  Allen,  1  Sprague  (U.  S.)  304.  But 
see  Forbes  v.  Patsons,  Crabbe  (U.  S.)  283. 

8.  Power  to  Punish  in  Port.  —  Lamb  v.  Bur- 
nett, 1  Cromp.  &  J.  291,  1  Tyiw.  265.  But  see 
Padmore  v.  Piltz,  44  Fed.  Rep.  104. 

9.  Authority  of  Subordinate  Officers.  —  U.  S.  v. 
Trice,  30  Fed.  Rep.  490;  U.  S.  v.  Hunt,  2  Story 
(U.  S.)  125;  Elwell  v.  Martin,  Ware  (U.  S.)  53; 
Butler  v.  McLeilan,  Ware  (U.  S.)  220;  Shotev 
-/.  Rennell,  1  Spiague  (U.  S.)  407;  U.  S.  v. 
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But  in  the  Absence  of  the  Master  from  the  ship  the  next  highest  officer  on  hoard 
succeeds  to  his  rights  and  authority  pro  tempore,  so  far  as  they  are  necessary 
for  the  due  performance  of  the  ship's  duties.1 

The  Master  Cannot  Delegate  to  any  subordinate  officer  a  general  authority  to 
inflict  punishment  at  his  own  pleasure  for  any  offense  of  the  crew.a 

(2)  Cliaractcr  and  Measure  of  Punishment  —  (a)  In  General.  —  The  punish- 
ment administered  by  the  master  must  be  reasonable  in  itself,  moderate  in 
degree,  and  administered  in  a  proper  mode  and  in  a  decent  manner.3  What 
is  moderate  punishment  must  necessarily  depend  on  the  particular  circum- 
stances of  each  case.  It  must  be  proportioned  to  the  nature  of  the  offense 
and  the  exigency  of  the  occasion. 1  But  if  a  master  has  inflicted  punishment 
in  a  case  where  some  punishment  was  merited,  and  has  not  been  guilty  of 
cruelty  or  needless  severity,  the  measure  of  punishment  inflicted  will  not  be 
weighed  very  nicely  in  the  scale.5  Moderation  in  inflicting  punishment  is 
especially  obligatory  upon  the  master  in  respect  to  persons  who  are  known 
to  him  to  labor  under  physical  infirmity,  or  to  have  been  delicately  brought 
up,  or  to  possess  talents  and  acquirements  and  to  have  entered  the  service  to 
learn  navigation  with  a  view  to  adopting  it  as  a  profession.6 

(b)  Corporal  Punishment  —  aa.  In  General.  —  For  negligence  or  misconduct  a 
master  may  administer  corporal  punishment,7  but  such  punishment  should  be 
resorted  to  only  when  it  is  manifestly  necessary,  and  then  it  must  be  reason- 
able and  moderate.**  What  chastisement  is  justifiable  will  depend  in  a  large 
measure  upon  all  the  circumstances  of  the  particular  case.9  A  greater  degree 
of  violence  is  warranted  in  cases  of  resistance  or  mutinous  conduct  than  in  a 
case  of  mere  misbehavior. 10 


Harriman,  1  Hughes  (U.  S.)  525 ;  U.  S.  v.  Tay- 
lor, 2  Sumn.  (U.  S.)  584;  Murray  v.  White,  9 
Fed.  Rep.  562. 

1.  Absence  of  Master.  —  Sheridan  v.  Furbur, 
Blatchf.  &  H.  Adm.  423;  U.  S.  v.  Taylor,  2 
Sumn.  (U.  S.)  584;  U.  S.  v.  Beyer,  31  Fed. 
Rep.  35. 

2.  No  Delegation  of  Authority  to  Punish.  —  U. 

S.  v.  Taylor,  2  Sumn.  (U.  S.)  5S4. 

3.  Punishment  Must  Be  Reasonable,  Moderate, 
and  Properly  Administered.  —  Riley  v.  Allen,  23 
Fed.  Rep.  46;  Lamb  7>.  Burnett,  1  Cromp.  & 
J.  291,  1  Tvr w.  265 ;  Forbes  v.  Parsons,  Crabbe 
(U.  S.)  283;  Flamming  v.  Ball,  1  Bay  (S.  Car.) 
3;  Brown  v.  Howard,  14  Johns.  (N.  Y.)  119; 
Sampson  v.  Smith,  15  Mass.  365;  Rice  v.  The 
Polly  and  Kitty,  2  Pet.  Adm.  420;  U.  S.  v. 
Smith,  3  Wash.  (U.  S.)  525;  U.  S.  v.  Freeman, 
4  Mason  ((J.  S.)  505;  Elwell  v.  Martin,  Ware 
(U.  S.)  53,  3  Wheel.  Crim.  (N.  Y.)  n,  8  Fed. 
Cas.  No.  4,425;  Fuller  v.  Colby,  3  Woodb.  & 
M.  (U.  S.)  1;  U.S.  v.  Wickham,  1  Wash.  (U. 
S.)  316;  Jarvis  v.  The  Ship  Claiborne,  Bee  Adm. 
248;  Aertsen  v.  Ship  Aurora,  Bee  Adm.  161; 
Thome  v.  White,  1  Pet.  Adm.  168;  Butler  71. 
McLellan,  Ware  (U.  S.)  219;  The  Agincourt, 
1  Hag.  Adm.,  271;  The  Maiden  City,  33  Fed. 
Rep.  717;  Cushman  v.  Ryan,  1  Story  (U.  S.) 
92;  Murray  v.  Moutrie,  6  C.  &  P.  471,  25  E. 
C.  L.  493. 

4.  What  Is  Moderate  Punishment.  —  Forbes  v. 
Parsons,  Crabbe  (U.  S.)  283;  U.  S.  v.  Free- 
man, 4  Mason  (U.  S.)  50s;  Fuller  v.  Colby,  3 
Woodb.  &  M.  (U.  S.)  1;  Cush  man  Ryan,  I 
Story  (U.  S,)9i. 

5.  Forbes  v.  Parsons,  Crabbe  (U.  S.)  283; 
Butler  v.  McLellan,  Ware  (U.  S.)  219;  Gard- 
ner v.  Bibbins.  Blatchf.  &  H.  Adm.  356;  Ful- 
ler v.  Colby,  3  Woodb.  &  M.(lT.  S.)  14;  Elwell 


v.  Martin,  Ware  (U.  S.)  53,  3  Wheel.  Crim.  (N. 
Y.)  11,  8  Fed.  Cas.  No.  4,425. 

6.  Special  Circumstances  Requiring  Moderation. 
—  Gould  z,  Christianson,  Blatchf.  &  H.  Adm. 
507.  See  also  Rhodes  v.  Leach,  2  Stark.  516, 
3  E.  C.  L.  511. 

7.  Corporal  Punishment.  —  U.  S.  v.  Beyer,  31 
Fed.  Rep.  35;  Sampson  v.  Smith,  15  Mass. 
368;  Thompson  u.  Busch,  4  Wash.  (U.  S.)  338; 
Magee  v.  The  Ship  Moss,  Gilp.  (U.  S  )  233; 
Wilson  v.  The  Brig  Mary.  Gilp.  (U.  S.)  31; 
Carleion  v.  Davis,  2  Ware  (U.  S.)  225,  3  N.  Y. 
Leg.  Obs.  86,  5  Fed.  Cas.  No.  2,408;  Michael- 
son  v.  Denison,  3  Day  (Conn.)  295;  Brown  v. 
Howard,  14  Johns.  (N.  Y.)  123;  Bangs  v.  Little, 
Ware  (U.  S.)  506;  Fuller  v.  Colby,  3  Woodb. 
&  M.  (U.  S.)  1;  The  Agincourt,  I  Hag.  Adm. 
271,  33  Rev.  Rep.  718;  Roberts  v.  Skolfield,  3 
Ware  (U.  S.)  184,  8  Am.  L.  Reg.  156,  20  Fed. 
Cas.  No.  11,917;  Elwell  v.  Martin,  Ware  (U. 
S.)  53,  3  Wheel.  Crim.  (N.  Y.)  11,  8  Fed.  Cas. 
No.  4,425;  Gould  7'.  Christianson,  Blatchf.  & 
H.  Adm.  507;  Turner's  Case,  Wate  (U.  S.)  87. 
See  also  the  title  Assault  and  Battery,  vol. 
2,  p.  964. 

Corporal  Punishment  Denned.  —  See  Corporal, 
vol.  7,  p.  617. 

8.  U.  S.  v.  Beyer,  31  Fed.  Rep.  35;  Thomp- 
son v.  Busch,  4  Wash.  (U.  S.)  338;  Wilson  v. 
The  Brit*  Mary,  Gilp.  (U.  S.)  31;  Carleton  71. 
Davis,  2  Ware  (U.  S.)  225,  3  N.  Y.  Leg.  Obs. 
86,  5  Fed.  Cas.  No.  2,408;  Gould  v.  Christian- 
son,  Blatchf.  &  H.  Adm.  507;  Brown  v.  How- 
ard, 14  Johns.  (N.  Y.)  123. 

9.  Michaelson  v.  Denison,  3  Day  (Conn.)  295. 

10.  U.  S.  7>.  Wickham,  1  Wash.  (U.  S.)  316. 
Insolence  Warrants  a  Slight  Blow  with  the 

Hand.  —  Where  a  seaman  is  insolent  the  mas- 
ter is  justified  in  giving  him  a  slight  blow 
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Corporal  Punishment  May  Be  Administered  for  Past  Offenses.  —  It  is  not  essential  to 
justify  the  infliction  of  corporal  punishment  that  it  be  administered  imme- 
diately upon  the  commission  of  the  offense.  Where  the  circumstances  war- 
rant it,  it  may  be  inflicted  as  a  punishment  for  past  offenses.1 

H>.  Use  of  Weapons. — A  master  may  resort  to  proper  weapons  to  enforce 
discipline  and  to  administer  punishment.3  But  he  is  not  permitted  to  resort 
to  dangerous  or  deadly  weapons  except  in  very  extreme  cases,3  as  where  a 
mutiny  exists  or  is  threatened  *  or  where  it  becomes  necessary  to  enforce 
instant  obedience  in  a  case  of  emergency  at  sea.5 

cc.  Flogging.  — ■  Formerly  flogging  was  a  frequent,  probably  the  most  fre- 
quent, method  of  administering  corporal  punishment  on  shipboard,  and  was 
held  to  be  justifiable  where  the  circumstances  warranted  it.6  But  in  the 
United  States  flogging  on  board  vessels  of  commerce  has  been  abolished  by 
Act  of  Congress.7 

(c)  Confinement  on  Vessel.  —  To  enforce  discipline  or  as  a  means  of  punishment, 
a  master  may  confine  a  seaman  on  board  the  vessel.8 

(d)  imprisonment  in  Foreign  Port.  —  Although  the  master's  authority  to  confine 
disobedient  and  refractory  seamen  in  the  jail  of  a  foreign  port  has  been 
doubted,9  the  rule  would  seem  to  be  that  he  may  do  so,  but  only  in  extreme 
cases,  as  where  proper  punishment  cannot  be  inflicted  on  shipboard,  or  where 
the  presence  of  the  offender  on  board  would  endanger  the  safety  of  the  ship.10 


with  his  hand.  Fuller  v.  Colby,  3  Woodb.  v. 
M.  (U.  S.)  1. 

But  Severe  Blows  are  never  warranted  unless 
necessary  to  enforce  prompt  obedience  in  a 
cise  of  urgency,  and  to  maintain  the  subordina- 
tion of  the  crew.  Roberts  v.  Skolfield,  3  Ware 
(U.  S.)  184,  8  Am.  L.  Reg.  156,  20  Fed  Cas. 
No.  11,917. 

1.  Corporal  Punishment  for  Past  Offenses.  — 

Lamb  v.  Burnett,  1  Crornp.  &  J.  291,  1  Tyrw. 
265;  Sampson  v.  Smith,  15  Mass.  365.  Contra, 
Spencer  v.  Kelley,  32  Fed.  Rep.  83S. 

2.  Master  May  Resort  to  Proper  Weapons.  — 
Forbes  v.  Parsons,  Crabbe  (U.  S.)  283;  Fuller 
v.  Colby,  3  Woodb.  &  M.  (U.  S.)  14. 

3.  Use  of  Deadly  Weapons  Only  in  Extreme 
Cases.  —  U.  S.  v.  Colby,  1  Sprague  (U.  S.)  119; 
Flemming  v.  Ball,  1  Bay  (S.  Car.)  6;  Forbes 
v.  Parsons,  Crabbe  (U.  S.)  288;  Roberts  v. 
Skolfield,  3  Ware  (U.  S.)  184.  8  Am.  L.  Reg 
156,  20  Fed.  Cas.  No.  11,917.  See  also  Benton 
v.  Whitney,  Crabbe  (U.  S.)  417- 

A  Belaying  Pin  is  not  a  proper  instrument 
with  which  to  inflict  punishment.  Carleton 
v.  Davis,  2  Ware  (U.  S.)  225,  3  N.  Y.  Leg.  Obs. 
86,  5  Fed.  Cas.  No.  2,408;  Shorey  v.  Rennell, 
1  Sprague  (U.  S.)  407. 

4.  Use  of  Deadly  Weapons  to  Suppress  or  Pre- 
vent a  Mutiny.  —  U.  S.  v.  Colby,  1  Sprague 
(U.  S.)  119;  Roberts  v.  Eldridge,  1  Sprague 
(U.  S.)  54.,  20  Fed.  Cas.  No.  11,901;  Jarvis  v. 
The  Ship  Claiborne,  Bee  Adm.  248;  Fuller  v. 
Colby,  3  Woodb.  &  M.  (U.  S.)  I. 

If  from  the  grossly  mutinous  and  menacing 
conduct  of  the  seamen  the  master  has  reason 
to  believe  and  does  believe  that  (he  use  of  a 
deadly  weapon  is  necessary,  he  may  use  it, 
although  the  necessity  is  apparent  only.  LI. 
S.  v.  Lunt,  1  Sprague  (U.  S.)  311,  26  Fed. 
Cas.  No. 15, 643;  U.  S.  v.  Colby,  1  Sprague  (U. 
S.)  119;  U.  S.  v.  Cobb,  4  Am.  L.  J.  N.  S.  145, 
25  Fed.  Cas.  No.  14,820. 

5.  Deadly  Weapons  to  Enforce  Instant  Obedi- 
ence in  Emergencies.  —  Padmore  v.  Piltz,  44 
Fed.  Rep.  104. 


6.  Flogging.  —  Sampson  v.  Smith,  15  Mass. 
368;  Payne  v.  Allen,  I  Sprague  (U.  S.)  304; 
U.  S.  v.  Collins,  2  Curt.  (U.  S.)  194;  Lamb  v. 
Butnett,  1  Cromp.  &  J.  291,  1  Tyrw.  265. 

7.  Flogging  Abolished  in  the  United  States.  — 
Rev.  Stat.  U.  S.,  £  4611;  Riley  v.  Allen,  23 
Fed.  Rep.  46;  U.  S.  v.  Cutler,  1  Curt.  (U.  S.) 
501;  Payne  v.  Allen,  1  Sprague  (U.  S.)  304; 
U.  S.  v.  Collins,  2  Curt.  (U.  S.)  194. 

Flogging  Defined.  —  The  punishment  of  flog- 
ging prohibited  by  this  statute  has  been  defined 
to  be  corporal  punishment  by  stripes  inflicted 
wilh  the  cat,  or  any  punishment  which  in  sub- 
stance and  effect  amounts  thereto.  U.  S.  v. 
Cutler,  1  Curt.  (U.  S.)  501. 

Whaling  Ships  Are  Vessels  of  Commerce  within 
the  meaning  of  the  statute.  U.  S.  v.  Culler, 
1  Curt.  (U.  S.)  501;  Payne  v.  Allen,  1  Sprague 
(U.  S.)  304. 

8.  Confinement    on    Board.  —  Thompson  v. 

Busch,  4  Wash.  (U.  S.)  338;  Magee  v.  The 
Moss,  Gilp.  (U.  S.)  233;  Wilson  v.  The  Brig 
Mary,  Gilp.  (U.  S.)  31;  Thorne  v.  White,  1  Pet. 
Adm.  175. 

Confinement  Even  in  Irons  May  Sometimes  be 

resorted  to  as  the  best  mode  of  punishment. 
Sampson  v.  Smith,  15  Mass.  368. 

Confinement  of  a  Seaman  Suspected  of  Stealing. 
—  A  master  who  has  cause  to  suspect  a  sea- 
man of  stealing  and  has  him  confined  while 
search  is  being  made,  in  otder  to  prevent  him 
from  communicating  with  the  rest  of  the  crew, 
acts  within  his  lawful  authority  in  so  doing. 
Leith  v.  Trott,  16  Nova  Scoiia  120.  And  see 
the  title  False  Imprisonment,  vol.  12,  p.  719. 

9.  Practice  of  Imprisoning  Seamen  Criticised.  — 
See  the  note  to  Thorne  v.  White,  1  Pel.  Adm. 
175,  and  Wilson  v.  The  Brig  Marv,  Gilp.  (U. 
S.)  31. 

10.  When  Imprisonment  Justifiable.  —  U.  S.  v. 

Ruggles,  5  Mason  (U.  S.)  192,  27  Fed.  Cas.  No. 
16,205;  Johnson  v.  The  Ship  Coriolanus, 
Crabbe  (U.  S.)  239;  Magee  v.  The  Moss,  Gilp. 
(U.  S.)  219;  Jay  v.  Almy,  1  Woodb.  &  M.  (U.  S.) 
262,  13  Fed.  Cas.  No.  7.236;  The  Ximrod, 
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But  such  imprisonment  to  be-  justifiable  must  be  with  the  intent  to  take  the 
seamen  again  on  board  the  ship,  for  the  voyage,  or  to  bring  them  home,  and 
not  with  the  intent  merely  to  punish  them  and  at  the  same  time  to  dissolve 
their  connection  with  the  ship.1  In  the  Untied  States  it  has  been  held  that  a 
master  cannot  justify  an  imprisonment  otherwise  illegal,  merely  upon  the 
ground  that  he  acted  upon  the  advice  of  the  United  States  consul.2  But  by 
an  Act  of  Congress  the  responsibility  of  the  master  for  the  imprisonment  of 
seamen  is  somewhat  modified  where  the  local  authorities  are  employed  in  the 
case  by  the  consul.3 

Master  Cannot  Charge  Prison  Expenses  to  Imprisoned  Seamen.  — -  If  a  master  punishes 
seamen  by  imprisonment  in  a  foreign  jail,  he  cannot  inflict  a  second  punish- 
ment by  charging  the  prison  expenses  to  them.4 

Master's  Duty  to  Imprisoned  Seamen.  —  It  is  the  duty  of  a  master  to  see  that  the 
condition  and  treatment  of  seamen  whom  he  causes  to  be  confined  in  a  foreign 
jail  are  such  as  humanity  requires.5 

(3)  Liability  for  Unlawful  Punishment  —  (a)  Civil  Liability.  —  When  a  master 
administers  punishment  wantonly  and  without  provocation  or  cause,  or  where 
the  punishment  administered  by  him  is  unreasonable  or  immoderate,  or  is 
inflicted  with  improper  weapons,  he  will  be  liable  in  damages  therefor  to  the 
person  injured.0 

Measure  of  Damages  in  Actions  for  Unlawful  Punishment.  —  As  a  general  rule  the 
amount  recoverable  in  an  action  against  a  master  for  unlawful  punishment  is 
such  a  sum  as  will  compensate  the  plaintiff  for  the  injury  received.7  But 
damages  will  not  be  limited  to  remuneration  for  mere  bodily  injury.  The 
humiliation  of  the  plaintiff  and  the  injury  to  his  feelings  will  be  taken  into 
account,  especially  if  he  has  been  gently  reared;**  and  when  the  punishment 


Ware  (U.  S.)  9,  18  Fed.  Cas.  No.  10,267;  The 
David  Pratt,  Ware  (U.  S.)  495;  The  William 
Harris,  Ware  (U.  S.)  373;  Buddington  v. 
Smith,  13  Conn.  334.  See  also  Jordan  v.  Wil- 
liams, 1  Curt.  (U.  S.)  69,  13  Fed.  Cas.  No. 
7,528;  Attken  v.  Bed  well,  M.  &  M.  68,  22  E. 
C.  L.  '252. 

Question  for  Jury.  —  The  existence  of  the 
necessity  for  the  removal  of  a  seaman  to  jail 
in  a  foreign  port  is  a  question  of  fact  to  be 
submitted  to  the  jury.  Buddington  v.  Smiih, 
13  Conn.  334. 

1.  U.  S.  v.  Ruggles,  5  Mason  (U.  S.)  192,  27 
Fed.  Cas.  No.  16,205. 

2.  Advice  of  Consul.  —  Johnson  v.  The  Ship 
Coriolanus,  Crabbe  (U.  S.)  239;  The  William 
Harris,  Ware  (U.  S.)  369;  Wilson  v.  The  Brig 
Mary,  Gilp.  (U.  S.}3i;  Jordan  v.  Williams,  1 
Curt.  (U.  S.)  69. 

3.  Employment  of  Local  Authorities  by  Consul. 

—  Rev.  Stat.  U.  S.,  §  4600;  Jordan  Wil- 
liams, 1  Curt.  (U.  S.)69;  Shorey  v.  Rennell,  1 
Sprague  (U.  S.)  407. 

4.  Prison  Expenses  Not  Chargeable  to  Seaman. 

—  The  Nimrod,  Ware  (U.  S.)  9,  18  Fed.  Cas. 
No.  10,267. 

5.  Master's   Duty  to   Imprisoned    Seamen.  — 

S'.iorey  v.  Rennell,  1  Sprague  (U.  S.)  407. 

6.  Civil  Liability  for  Unlawful  Punishment.  — 
Aitken  v.  Bed  well,  M.  &  M.  68.  22  E.  C.  L. 
252;  Riley  v.  Allen,  23  Fed.  Rep.  46;  Watson 
v.  Christie,  2  B.  &  P.  224,  5  Rev.  Rep.  579; 
Forbes  v.  Parsons,  Crabbe  (U.  S.)  283;  Cush- 
man  v.  Ryan,  1  Story  (U.  S.)  106;  The  Palledo, 
3  Ware  (U.  S.)  321,  18  Fed.  Cas.  No.  10,677; 
Roberts  v.  Skolfield,  3  Ware  (U.  S  )  184,  8  Am. 
L.  Reg.  156,  20  Fed.  Cas.  No.  11,917;  U.  S.  v. 
Freeman,  4   Mason   (U.  S.)  512;   Elwell  v. 
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Martin,  Ware  (U.  S.)  53,  3  Wheel.  Crim.  (N. 
Y.)  ir,  8  Fed.  Cas.  No.  4,425;  Butler  v.  Mc- 
Lellan,  Ware  (U.  S.)  229;  Sampson  v.  Smith, 
15  Mass.  369;  Brown  v.  Howard,  14  Johns. 
(N.  Y.)  119;  Flemming  v.  Ball,  1  Bay  (S.  Car.) 
6;  Padmore  v.  Piltz,  44  Fed.  Rep.  104;  Gard- 
ner v.  Bibbins,  Blatchf.  &  H.  Adm.  356; 
Sheridan  v.  Furbur,  Blatchf.  &  H.  Adm.  423. 
See  generally  the  title  Assault  and  Battery, 
vol.  2,  p.  952. 

As  to  the  Liability  of  Owners  for  illegal  pun- 
ishment by  the  master,  see  the  litle  Seamen. 

7.  Measure  of  Damages.  —  Gardner  v.  Bibbins, 
Blatchf.  &  H.  Adm.  365;  Butler'*/.  McLellan, 
Ware  (U.  S.)  229.  See  generally  the  titles  As- 
sault and  Battery,  vol.  2,  p.  992  et  seq.; 
Damages,  vol.  8,  p.  627  et  seq. 

In  a  suit  by  a  cook  against  the  master  of  an 
American  vessel,  upon  proof  that  the  master 
punished  the  cook  for  wilful  disobedience  on 
board  the  vessel  in  port,  by  assaulting  and 
striking  him  upon  the  head  with  a  belaying, 
pin,  seriously  injuring  him,  the  court  awarded 
as  damages  fifteen  hundred  dollars,  besides 
the  value,  of  personal  effects  lost  in  conse- 
quence of  the  injury.  Padmore  v.  Piltz,  44 
Fed.  Rep.  104. 

8.  Humiliation  as  Element  of  Becovery.  — 
Gould  v.  Christiansen,  Blatchf.  &  H.  Adm.  507. 

Admissibility  of  Evidence  Eelating  to  Plaintiff's 
Family  and  Connections.  —  In  an  action  against 
a  master  for  flogging  it  was  held  that  evidence 
that  the  plaintiff  was  a  peison  of  considerable 
family  and  connections  was  inadmissible  for 
the  purpose  of  aggravating  the  damages,  un- 
less it  had  been  previously  shown  that  those 
circ  mstances  were  known  to  the  master, 
Rhodes  v.  Leach,  2  Stark.  516,  3  E.  C.  L.  511. 
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is  inflicted,  either  in  kind  or  degree,  to  gratify  a  malicious  or  vindictive  dispo- 
sition rather  than  to  subdue  the  temper  of  the  offender  or  to  deter  others 
from  offending,  the  damages  will  be  apportioned  to  the  malignity  of  the 
master's  motives.1  On  the  other  hand,  the  court  in  measuring  the  damages 
will  regard  the  motives  of  the  plaintiff  in  instituting  the  suit.* 

(b)  Criminal  Liability.  —  If  a  master  exceeds  his  authority  in  administering 
punishment  he  is  liable  criminally  therefor.3 

By  statute  in  the  United  States  it  is  made  a  crime  punishable  by  fine  or 
imprisonment,  or  both,  for  the  master  or  other  officer  of  an  American  vessel, 
actuated  by  malice,  hatred,  or  revenge,  and  without  justifiable  cause,  to  beat, 
wound,  or  imprison  any  of  the  crew,  or  to  withhold  from  them  suitable  food 
and  nourishment,  or  to  inflict  upon  them  any  cruel  or  unusual  punishment.4 

d.  Power  to  Discharge  or  Disrate.  —  The  right  of  a  master  to  dis- 
charge or  disrate  seamen,  and  his  liability  for  unlawfully  discharging  or  disrat- 
ing them,  will  be  fully  treated  under  another  title  in  this  work.0 

'  4.  As  to  Passengers  —  a.  Duties  and  Liabilities.  —  The  position  of  the 
master  in  respect  to  passengers  is  one  of  peculiar  responsibility  and  delicacy. 
He  is  required  to  furnish  them  with  reasonable  comforts  and  necessaries,  to 
extend  to  them  his  protection,  to  treat  them  with  kindness  and  consideration, 
and  to  demean  himself  toward  them  in  a  decent  manner;  as  to  women  and 
minors  he  stands  in  the  relation  of  a  parent,  especially  so  when  they  are  un- 
accompanied by  a  natural  guardian,  and  in  respect  to  the  former  he  must 
abstain  from  all  obscenity  and  immodesty  of  approach.6  If  a  master's  oppres- 
sive and  malicious  conduct,  or  his  negligence,  or  his  failure  to  afford  proper 
protection,  results  in  loss  or  injury  to  a  passenger,  the  master  will  be  liable  in 
damages  therefor.7  In  such  a  case  the  passenger  may  recover  compensation 
not  only  for  the  actual  loss  sustained,  but  also  for  physical  or  mental 
suffering.8 


1.  Vindictive  Damages.  —  Sampson  v.  Smith, 
15  Mass.  369.  See  also  Gould  v.  Christianson, 
Blatchf.  &  H.  Adm.  507;  Elvvell  v.  Martin, 
Ware  (U.  S.)  53,  3  Wheel.  Crim.  (N.  Y.)  11, 
8  Fed.  Cas.  No.  4.425. 

2.  Motive  of  Plaintiff  in  Bringing  Suit.  —  Sheri- 
dan v.  Furbur,  Blatchf.  &  H.  Adin.  423. 

3.  Criminal  Liability  of  Master  for  Unlawful 
Punishment.  —  U.  S.  v.  Wiltberger,  3  Wash.  (U. 
S.)  515;  Sampson  v.  Smith,  15  Mass.  369;  U. 
S.  v.  Freeman,  4  Mason  (U.  S.)  512;  Riley  v. 
Allen,  23  Fed.  Rep.  47. 

See  the  titles  Assault  and  Battery,  vol.  2, 
p.  952;  Murder  and  Manslaughter. 

4.  Statutory  Provisions.  —  Rev.  Stat.  U.  S., 
§  5347;  U.  S.  v.  Harriman,  1  Hughes (U.  S.)525. 

Essential  Elements  of  Offense.  —  To  authorize 
a  conviction  under  this  statute,  two  things 
must  be  shown:  first,  malice,  hatred,  or  re- 
venge; second,  a  want  of  justifiable  cause  to 
inflict  the  injury.  U.  S.  v.  Taylor,  2  Sumn. 
(U.  S.)  584.  But  see  U.  S.  v.  Harriman,  1 
Hughes  (U.  S.)  525. 

Whether  these  elements  exist  in  a  given 
case  is  a  question  of  fact  for  the  jury.  U.  S. 
v.  Alden,  1  Sprague  (U.  S.)  95. 

Malice  in  the  sense  of  the  statute  signifies 
wilfulness,  or  a  wilful  intention  lo  commit  a 
wrongful  act.  U.  S.  v.  Taylor,  2  Sumn.  (U. 
S.)  584;  U.  S.  v.  Harriman,  1  Hughes  (U.  S.) 
525.    See  also  the  title  Malice,  vol.  19,  p.  623. 

Cruel  and  Unusual  Punishment.  —  It  has  been 
held  that  flogging  is  not  a  cruel  or  unusual 
punishment,  within  the  meaning  of  the  stat- 
ute.   U.  S.  v.  Collins,  2  Curt.  (U.  S.)  194. 

But  this  form  of  corporal  punishment  is  now 
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prohibited  by  statute.  See  supra,  this  subdi- 
vision, Flogging. 

An  "Officer,"  within  the  meaning  of  the  stat- 
ute, is  any  one  who  by  authority  exercises  the 
function  of  command  over  the  actions  of  the 
crew  or  any  part  of  il,  while  on  duty.  U.  S. 
v.  Trice,  30  Fed.  Rep.  490. 

The  Word  "  Crew  "  under  this  statute  includes 
officers  as  well  as  common  seamen.  U.  S.  v. 
Winn,  3  Sumn.  (U.  S.)  209. 

6.  See  the  title  Seamen. 

6.  Master's   Duty  to  Passengers.  —  White  v. 

McDonough,  3  Sawy.  (U.  S.)  311;  Chamber- 
lain v.  Chandler,  3  Mason  (U.  S.)  242;  Block 
v.  Bannerman,  10  La.  Ann.  1;  Smith  v.  Wil- 
son, (U.  S.  Dist.  Ct.)  31  How.  Pr.  (N.  Y.)  272. 

7.  Liability  of  Master  to  Passenger  —  Oppres- 
sive and  Malicious  Conduct.  —  Chambeilain  v. 
Chandler,  3  Mason  (U.  S.)  242.  See  also  Block 
v.  Bannerman,  10  La.  Ann.  1. 

-Negligence. —  White  v.  McDonough,  3  Sawy. 
(U.  S  )  311;  Smith  v.  Wilson,  (U.  S.  Dist.  Ct.) 
31  How.  Pr.  (N.  Y.)  272. 

Failure  to  Afford  Proper  Protection.  —  Block  v. 
Bannerman,  10  La.  Ann.  1;  Smith  v.  Wilson, 
(U.  S.  Dist.  Ct.)  31  How.  Pi.  (N.  Y.)  272. 

8.  Measure  of  Damages. —  Block  v.  Banner- 
man,  10  La.  Ann.  1. 

Expense  of  Transshipment,  —  In  an  action  by  a 
passenger  against  a  master  for  false  imprison- 
ment on  board  the  ship,  the  plaintiff  cannot 
recover  as  special  damage  the  expense  he 
incurred  in  leaving  the  ship  and  taking  his 
passage  on  board  another,  unless  the  injury 
continued  to  the  moment  of  his  transshipment. 
Boyce  v.  Bayliffe,  1  Campb.  58. 

Volume  XX. 


Powers,  Duties, 


MASTERS  OF  lrHSSE/.S. 


and  liabilities. 


In  the  United  States  There  Are  Federal  Statutes  imposing  upon  masters  of  passenger 
vessels  certain  duties  in  respect  to  passengers,  and  punishing  by  fine  or 
imprisonment  a  neglect  or  failure  to  perform  such  duties.  Some  of  the 
particular  provisions  of  these  statutes  have  received  the  interpretation  of  the 
courts.1 

b.  Control  Over.  —  The  master  may  make  such  regulations  for  the  gov- 
ernment of  passengers  as  will  insure  their  safety,  promote  their  general  com- 
fort, and  preserve  decent  order,  and  may  enforce  them  by  all  temperate  and 
needful  exercise  of  power.  But  here  his  authority  ends,  and  he  becomes  a 
trespasser  if  he  goes  beyond  it,a  and  in  order  to  justify  him  in  using  force 
towards  a  passenger  he  must  show  not  only  a  breach  of  the  regulations  but 
a  clear  necessity  for  the  exercise  of  the  degree  of  force  used.3  Except  in  a 
case  of  immediate  necessity  or  extreme  aggravation,  no  punishment  greater 
than  a  reprimand  should  be  inflicted  without  a  conference  with  the  other  offi- 
cers of  the  vessel,  and  an  entry  of  the  facts  on  the  log-book.1 

5.  As  to  Vessel — a.  CONTRACTS  OF  AFFREIGHTMENT  AND  CHARTER-PAR- 
TIES --In  Home  Port.  —  The  master  of  a  vessel  cannot,  in  the  home  port,  bind 
the  owners  personally  by  a  charter-party  without  authority  for  that  purpose.* 
But  he  has  implied  authority  to  sign  bills  of  lading.6 

In  Foreign  Port.  —  When  in  a  foreign  port,  however,  if  the  owners  of  the  ves- 
sel are  not  there,  and  have  no  agent  at  the  port,  the  master  has  power  to 
make  a  charter-party  or  other  contract  of  affreightment  binding  upon  the 
owners,7  provided  always  that  the  contract  is  consistent  with  the  usual  man- 
ner of  employing  the  vessel.8 

The  Purchaser  of  a  Vessel  takes  it  subject  to  a  contract  of  affreightment  made 
by  the  master  in  ignorance  of  the  transfer.9 

No  Authority  to  Cancel  or  Annul  Charter-Party  Made  by  Owners.  —  When  a  ship  has 
been  chartered  by  the  owners,  the  master  has  no  authority  to  cancel  the 
charter-party,  or  to  alter  its  terms.10  Thus  he  cannot  validly  agree  to  change 

1.  Construction  of  Statutory  Regulations.  —  U.      p.   170.     But  see  dictum  in  The  Schooner 

5.  v.  Morton,  1  Lowell  (U.  S.)  179;  The  Can-  Flash,  Abb.  Adra.  ng. 

dace,  1- Lowell  (U.  S.)  126;  The  Sidonian,  38  6.  Authority  to  Sign  Bills  of  Lading.  —  Oak- 
Fed.  Rep.  440.  land  Cotton  Mfg.  Co.  v.  Jennings,  46  Cal.  175, 

2.  Control  over  Passengers.  —  Krauskopp  v.  13  Am.  Rep.  2og.  See  also  Ward  v.  Green.  6 
Ames,  7  Pa.  L.  J.  77,  4  Pa.  L.  J.  Rep.  103;  Cow.  (N.  Y.)  173.  16  Am.  Dec.  437;  King  v. 
Aldworth  v.  Stewart,  4  F.  SI  F.  957,  14  L.  T.  Lenox,  19  Johns.  (N.  Y.)  235.  And  see  the 
N.  S.  862;  Boyce       Bayliffe,  1  Campb.  58;  tille  Bills  of  Lading,  vol.  4,  p.  512. 

Noden  v.  Johnson,  16  Q.  B.  218,  71  E.  C.  L.  7.  Power  to  Make  Contracts  of  Affreightment  in 

218,  20  L.  J.  Q.  B.  95,  15  fur.  424.  Foreign  Fort.  —  Jackson  v.  Smith,  6  McLean 

Conduct  of  a  Passenger  That  Will  Justify  His  (U.  S.)484;  The  Phebe,  1  Ware  (U.  S.)26s;  The 

Exclusion  from  Table.  —  Conduct  unbecoming  Steamboat  Hardy,  1  Dill.  (U.  S.)  460;  Murfree 

a  gentleman  in  the  strict  sense  of  the  word  v.  Redding.  1  Hayw.  (2  N.  Car.)  318;  Walter 

will,  it  seems,  justify  a  captain  of  a  ship  in  v.  Brewer,  11  Mass.  99.     See  also  the  title 

excluding  from  the  cuddy  table  a  passenger  Contracts  of  Affreightment  and  Charter- 

whom  he  has  engaged  by  contract  10  provide  Parties,  vol.  7,  p.  170. 

for  there.    It  is  difficult  to  say  in  what  de-  But  Where  the  Owner  Is  on  Board  the  Vessel 

gree  warn  of  polish  would,  in  point  of  law,  and  exclusively  atlending  to  the  shipment  of 

warrant  such  exclusion;  but  it  is  clear  that  if  the  cargo  he  will  not  be  bound  by  the  master's 

a  passenger  use  threats  of  psrsonal  violence  contracts  unless  he  sanciions  or  ratifies  them, 

to.vards  the  captain,  the  captain  may  exclude  Walter  v.  Brewer,  11  Mass.  99;  Ward  v.  Green, 

him  from  the  table,  and  require  him  to  take  6  Cow.  (N.  Y  )  173,  16  Am.  Dec.  437. 

his  meals  in  his  own  private  apartment.    Pren-  8.  Limitation  of  Authority. —  Hurrv  v.  Hurry, 

dergast  v.  Compton,  8  C.  &  P.  454,  34  E.  C.  2  Wash.  (U.  S.)  145;  Peters  v.  Ballisiier,  3  Pick. 

L.  477-  (Mass.)495;  Warren  v.  Skolfield,  104  Mass.  503; 

3.  Kratiskopp  v.  Ames,  7  Pa.  L.  J.  77,  4  Pa.  The  Steamboat  Gen,  Worth  1.  Hopkins,  30 
L.  J.  Rep.  100.    See  also  Noden  v.  Johnson,  16  Miss.   703.    See  also  The  Sir  Henry  Webb, 

6.  B  218,  71  E.  C.  L.  218,  20  L.  J.  Q.  B.  95,  15  13  Jur.  639. 

Jur.  424.  9,  Portland  Bank  v.  Stubbs,  6  Mass.  422,  4 

4.  Krauskopp  v.  Ames,  7  Pa.  L.  J.  77,  4  Pa.  Am.  Dec.  151.  See  also  Messageries  Im- 
L.  J.  Rep  100.  periales  Co.  v.  Baines,  11  W.  R.  322,  7  L.  T. 

5.  Cannot  Bind  Owners  by  Charter-Party  in  N.  S.  763. 

Home  Port.  —  See  the  title  Con  tracts  of  Af-  10.  Master  Cannot  Cancel  or  Alter  Charter- Party 

freightmf.nt  and  Charter- Parties,  vol.  7,  Made  by  Owners,  —  Burgon  v.  Sharpe,  2  Campb. 

20  C.  of  L.— 14                                  209  Y9lurne  XX. 


Powers,  Duties, 


MASTERS  OF  VESSELS. 


and  Liabilities. 


the  destination  of  the  vessel.'  Nor  can  he  release  the  charterer  from  paying 
the  freight  reserved  in  the  charter-party,8  nor  alter  the  amount  of  freight  to 
be  paid,  or  the  manner  of  paying  it.3 

b.  Claims  for  Demurrage.  —  The  master  of  a  vessel,  as  such,  has  no 
power  to  sue  for  demurrage,  but  he  has  such  right  of  action  where  the  con- 
tract of  affreightment  or  charter-party  was  made  by  him.  It  is  also  held 
that  the  master,  as  such,  has  no  authority  to  compromise  a  claim  for  demur- 
rage so  as  to  bind  the  owners,  though  he  may  do  so  if  he  is  a  part  owner  of 
the  vessel.4 

c  Salvage  and  Towage  Contracts.  —  The  authority  of  the  master  to 
make  contracts  for  salvage  service  and  towage  will  be  fully  treated  in  other 
parts  of  this  work.5 

d.  Sale  OF  Vessel  —  (i)  Rule  Stated.  —  The  master  of  a  vessel  has  no 
general  authority,  virtute  officii,  to  sell  the  vessel,6  and  evidence  that  it  is 
the  general  practice  in  certain  waters  for  masters  to  sell  their  vessels  without 
authority  from  the  owners  is  inadmissible.7  In  cases  of  actual  necessity, 
however,  there  is  an  implied  authority  in  the  master  to  sell.  But  there  must 
be  an  extreme  necessity,  and  the  master  must  have  acted  in  entire  good  faith, 
to  render  a  sale  by  him  valid.8    The  necessity  and  the  good  faith  must 


529;  The  Edward  H.  Blake,  92  Fed.  Rep.  202, 
63  U.  S.  App.  507;  The  Balcarres  Brook  Steam 
Ship  Co.  v.  Grace,  (C.  C.  A.)  75  Fed.  Rep. 
1017,  reversing  66  Fed.  Rep.  358. 

Master  May  Construe  Minor  Clauses  in  Contract. 
■ — Bat  where  questions  arise  astoihe  proper 
construction  of  minor  clauses  in  the  contract, 
the  master  may,  as  the  owners'  agent,  and  in 
their  absence,  construe  ihe  same,  and  his  con- 
struction and  agreements  in  relation  thereto 
are  binding  on  the  owners.  The  Edward  H. 
Blake,  92  Fed.  Rep.  202,  63  U.  S.  App.  507. 

1.  Cannot  Change  Destination  of  Vessel.  —  Bur- 
gon  v.  Sharpe,  2  Campb.  529;  Capper  v.  Wal- 
lace, 5  O.  B.  D.  163. 

2.  Cannot  Release  Charterer  from  Paying  Freight 
—  Balcarres  Brook  Steam  Ship  Co.  a.  Grace, 
(C.  C.  A.)  75  Fed.  Rep.  1017,  reversing  66  Fed. 
Rep.  358. 

3.  Cannot  Alter  Amount  of  Freight  or  Manner 
of  Paying  It. —  Pearson  v.  Goschen,  17  C.  B. 
N.  S.  352,  112  £.  C.  L.  352,  10  Jur.  N.  S. 
903,  33  L.  J.  C.  PI.  265;  Reynolds  v.  Jex,  7  B. 
&  S.  86,  34  L.  J.  Q.  B.  251. 

4.  Action  for  or  Compromise  of  Demurrage 
Claim.  —  See  the  title  Demurrage,  vol.  9,  pp. 
251,  259,  271. 

As  to  the  authority  of  the  master  to  make 
contracts  of  affreightment,  see  the  next  pre- 
ceding subdivision  of  this  section  Contracts  of 
Affreightment  and  Charter-Parties. 

Compromise  by  Master  Who  Is  Part  Owner.  — 
Randall  v.  Brodhead,  60  N.  Y.  App.  Div.  567. 

5.  See  the  titles  Salvage;  Towage  —  Tugs 
and  Tows. 

6.  Master  Has  No  General  Authority  to  Sell 
Vessel.  —  The  Catherine,  15  Jur.  231,  1  Eng. 
L  &  Eq.  679;  Hayman  v.  Molton,  5  Esp.  65; 
Ek  ins  v.  East-India  Co.,  1  P.  Wms.  395, 
affirmed  2  Bro.  P.  C.  (Toml.  ed.)  382;  The  Brig 
Henry,  Blatchf.  &  H.  Adm.  468;  Warder  v. 
La  Belle  Creole,  1  Pet.  Adm.  31,  37;  Skrine  v. 
The  Sloop  Hope,  Bee  Adm.  2;  The  Schooner 
Tilton,  5  Mason  (U.  S.)  465;  Hensha  w  v.  Clark, 
2  Root  (Conn.)  103;  Johnson  v.  Wingate,  29 
Me.  404;  Gates  v.  Thompson,  57  Me.  442,  99 
Am.  Dec.  782;  Robertson  v.  United  Ins.  Co., 


2  Johns.  Cas.  (N.  Y.)  250.    See  also  The  Lagan, 

3  Hag.  Adm.  418. 

7.  Henshaw  v.  Clark,  2  Root  (Conn.)  103. 

8.  Implied  Power  to  Sell  in  Cases  of  Necessity  — 
England.  —  Somes  v.  Sugrue,  4  C.  &  P.  276,  19 
E.  C.  L.  382;  The  Fanny  and  Elmira.  Edw. 
Adm.  117;  The  Warrior,  2  Dods.  288;  Robert- 
son v.  Clarke,  1  Bing.  445,  8  E.  C.  L.  587:  The 
Pitt,  1  Hag.  Adm.  240;  Idle  v.  Royal  Exch. 
Assur.  Co.,  8  Taunt.  755,  4  E.  C.  L.  272;  Read 
v.  Bonham,  3  Brod.  &  B.  147,  7  E.  C.  L.  384, 
Cannon  v.  Meabuin,  1  Bind.  243,  8  E.  C.  L. 
491;  The  Catherine,  15  Jur.  231,  1  Eng.  L.  & 
Eq.  679;  Hunter  v.  Parker,  7  M.  &  W.  322; 
Meaburn  v.  Leckie.  4  Dowl.  &  R.  207,  note. 
See  also  the  opinion  in  Hayman  v.  Molton,  5 
Esp.  65. 

Canada.  —  Orange  v.  McKay,  5  Nova  Scotia 
444- 

United  States.  —  The  Amelie,  6  Wall.  (U.  S.) 
26;  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  (U. 
S.)  620;  The  Brig  Sarah  Ann,  2  Sumn.  (U.  S.) 
206,  21  Fed.  Cas.  No.  12,342,  affirmed  13  Pet. 
(U.  S.)  400;  The  Raleigh,  37  Fed.  Rep.  125; 
The  Bridgewater.  4  Cine.  L.  Bui.  448,  4  Fed. 
Cas.  No.  1,864;  P°st  v.  Jones,  19  How.  (U.  S.) 
150;  Hartman  v.  The  Will,  4  Pa.  L.  J.  Rep. 
350,  11  Fed.  Cas.  No.  6,163;  Ward  v.  Peck,  18 
How.  (U.  S.)  267;  The  Lucinda  Snow,  Abb. 
Adm.  305,  15  Fed.  Cas.  No.  8,591;  The  Wil- 
liam Carey,  3  Ware  (U.  S.)  313,  29  Fed.  Cas. 
No.  17,689;  Hall  v.  Ocean  Ins.  Co.,  37  Fed. 
Rep.  371;  The  Schooner  Tillon,  5  Mason  (U, 
S.)  465,  23  Fed.  Cas.  No.  14,054;  Robinson  v. 
Commonwealth  Ins.  Co.,  3  Sumn.  (U.  S.)  220. 
20  Fed.  Cas.  No.  11,949;  Scull  v.  Briddle,  2 
Wash.  (U.  S.)  150;  The  Brig  Henrv,  Blatchf. 
&  H.  Adm.  465;  The  Bark  Herald,  8  Ben.  (U. 
S.)  409.  See  also  Joy  v.  Allen,  2  Woodb.  & 
M.  (U.  S.)  303. 

Louisiana.  —  Peck  v.  Nashville  M.  &  F.  Ins. 
Co.,  6  La.  Ann.  148. 

Maine.  —  Johnson  v.  Wingate,  29  Me.  404; 
Pike  v.  Balch,  38  Me.  302,  61  Am  Dec.  248; 
Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Co., 
54  Me.  55;  Prince  v.  Ocean  Ins.  Co..  40  Me. 
481,  63  Am.  Dec.  676;  Gates  v.  Thompson,  57 
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concur,1  and  must  be  affirmatively  shown  by  the  party  setting  up  the  sale;  a 
and  the  courts  will  not  infer  the  existence  of  either  of  these  requisites  from 
the  most  ample  proof  of  the  other.3 

Rule  Applicable  in  Actions  Against  Insurers.  —  Some  of  the  earlier  cases  made  a 
distinction  between  sales  by  the  master  which  are  to  be  deemed  operative 
between  the  owner  and  the  insurer  of  the  vessel  and  those  which  arc  to  con- 
clude the  owner  as  against  the  purchaser.4  But  it  seems  now  lo  be  well 
settled  that  the  same  necessity  and  good  faith  which  are  required  when  the 
question  arises  between  the  owner  and  the  purchaser  must  exist  to  give 
validity  to  the  sale  as  between  the  insurer  and  the  insured. 5 

(2)  Necessity  Authorizing  Sale.  —  It  is  somewhat  difficult  to  define  in  accu- 
rate terms  the  necessity  that  will  authorize  a  master  to  sell.  It  is  a  question 
of  fact  to  be  determined  in  each  case  by  the  circumstances  in  which  the  master 
is  placed,  and  the  perils  to  which  the  property  is  exposed.6    The  necessity 


Me.  442,  99  Am.  Dec.  782;  Miller  v.  Thomp- 
son, 60  Me.  322. 

Massachusetts.  —  Gordon  v.  Massachusel  Is 
F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Hall  v. 
Franklin  Ins.  Co.,  9  Pick.  (Mass.)  466;  Winn 
v.  Columbian  Ins.  Co.,  12  Pick.  (Mass.)  279; 
Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83, 
29  Am.  Dec.  567,  See  also  Woods  v.  Clark,  24 
Pick.  (Mass.)  35. 

New  York. —  Chambers  v.  Grantzon,  7  Bosw. 
(N.  Y.)  414;  American  Ins.  Co.  v  Center,  4 
Wend.  (N.  Y.)  45. 

As  to  Sale  by  Court  of  Admiralty  on  Application 
of  Master  see  the  title  Ships  and  Shipping. 

Early  English  Rule.  —  The  rule  stated  in  the 
text,  though  now  firmly  established,  has  not 
always  prevailed.  When  a  master  first  as- 
sumed the  power  to  sell  his  ship,  virtute  officii, 
tlie  English  courts  denied  his  authority  to  do 
so  u.ider  any  exigency  whatever,  and  refused 
to  recognize  the  validity  of  a  title  thus  ac- 
quired. Tremenhere  v.  Tresillian,  Sid.  (pt.  i.) 
452,  3  Keb.  91;  Johnson  v.  Shippen,  2  Ld. 
Raym.  982.  See  also  Reid  v.  Darby,  10  East 
143. 

This  earlier  rule  conformed  to  some  of  the 
maritime  ordinances  of  continental  Europe, 
which  expressly  declare  that  a  master  shall 
not  sell  his  ship  without  a  special  authority 
for  that  purpose  from  the  owners.  Laws  of 
Oleron,  art.  1;  Laws  of  VVisbuy,  art.  13;  Laws 
of  the  Hanse  Towns,  art.  57;  French  Ordi- 
nance, Iiv.  2,  tit.  1,  Du  Capitaine,  art.  19; 
Ordin.  of  Rotterdam,  art.  165;  2  Magen  on 
Insurance  107. 

Barratry.  —  If  a  masler  fraudulently  pro- 
cures a  ship  to  be  condemned  and  sold  he  is 
chargeable  with  barrairy.  See  the  title  Bar- 
ratry, vol.  3,  p.  865. 

Place  of  Sale  Not  Material.  —  It  cannot  be  laid 
down  as  a  general  rule  that  a  master's  power 
to  sell  is  limited  to  cases  of  extreme  necessity 
in  a  f  ireign  port,  or  in  a  port  of  the  United 
States  of  another  state  than  that  to  which 
the  vessel  belongs.  The  true  criterion  of  the 
master's  authority  10  sell  is  the  necessity  for 
the  sale,  and  when  this  exists,  and  the  master 
acts  in  good  faith  and  with  sound  discretion, 
the  sale  will  be  valid  wherever  it  is  made. 
New  England  Ins.  Co.  v.  The  Brig  Sarah  Ann, 
13  Pet.  (U.  S.)  387,  affirming  2  Sumn.  (U.  S.) 
206,  21  Fed.  Cas.  No.  12,342,  disapproving 
Scull  v.  Briddle,  2  Wash.  (U.  S.)  150;  The 
Schooner  Tilton,  5  Mason  (U.  S.)  465. 


1.  Necessity  and  Good  Faith  Must  Concur.  — 

Robertson  v.  Clarke,  1  Bing.  445,  8  E.  C.  L. 
5S7;  The  Brig  Henry,  Blatchf.  &  II.  Adm. 
465;  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
(U.  S.)  604;  The  Schooner  Tilton,  5  Mason  (U. 
S.)  465;  The  Amelie,  6  Wall.  (U.  S.)  18;  The 
William  Carey,  3  Ware  (U.  S.)  313,  29  Fed. 
Cas.  No.  17,689,  affirmed  29  Fed.  Cas.  No. 
17,688;  The  Schooner  Lucinda  Snow,  Abb. 
Adm.  (U.  S.)  305;  Stephenson  v.  Piscataqua 
F.  &  M.  Ins.  Co.,  54  Me.  55;  Chambers  v. 
Grantzon,  7  Bosw.  (N.  Y.)  414. 

2.  Burden  of  Proof.  —  The  Glasgow,  2  Jur.  N. 
S.  1 147,  Swabey  145;  The  Raleigh,  37  Fed. 
Rep.  125;  New  England  Ins.  Co.  v.  The  Brig 
Sarah  Ann,  13  Pet.  (U.  S.)  387,  affirming  2 
Sumn.  (U.  S.)  206,  21  Fed.  Cas.  No.  12,342;  The 
Amelie,  6  Wall.  (U.  S.)  18;  The  Henry,  Blatchf. 
&  H.  Adm.  465.  See  also  Robinson  v.  Com- 
monwealth Ins.  Co.,  3  Sumn.  (U.  S.)  220,  20 
Fed.  Cas.  No.  11,949. 

3.  The  Henry,  Blatchf.  &  H.  Adm.  465; 
Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  (U.  S.) 
604;  Stephenson  v.  Piscataqua  F.  &  M.  Ins. 
Co.,  54  Me.  55. 

4.  Milles  v.  Fletcher,  1  Doug.  231;  Idle  v. 
Royal  Exch.  Assur.  Co.,  8  Taunt.  755,  4  E.  C. 
L.  272;  Green  v.  Royal  Exch.  Assur.  Co.,  6 
Taunt.  68,  1  Marsh.  447,  1  E.  C.  L.  309. 

5.  Rule  Applicable  in  Actions  by  Owners  Against 
Insurers.  —  Cobequiil  Marine  Ins.  Co.  v.  Bar- 
teaux,  L.  R.  6  P.  C.  319;  Hall  v.  Ocean  Ins. 
Co.,  37  Fed.  Rep.  371;  The  Henry,  Blaichf.  & 
H.  Adm.  465;  Robinson  v.  Commonwealth 
Ins.  Co.,  3  Sumn.  (U.  S)  220,  20  Fed.  Cas. 
No.  11,949;  Patapsco  Ins.  Co.  v.  Southgate,  5 
Pet.  (U.  S.)  004;  Gordon  v.  Massachusetts  F. 
&  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Stephen- 
son v.  Pacific  Mut.  Ins.  Co.,  7  Allen  (Mass.) 
232,  83  Am.  Dec.  681 ;  Hair  v.  Franklin  Ins. 
Co.,  9  Pick.  (Mass.)  466;  Winn  v.  Columl  ian 
1ns.  Co.,  12  Pick.  (Mass.)  279;  Peirce  v.  Ccean 
Ins.  Co.,  [8  Pick.  (Mass.)  83,  29  Am.  Dec.  567; 
Prince  v.  Ocean  Ins.  Co.,  40  Me.  481,  63  Am. 
Dec.  676;  Stephenson  v.  Piscataqua  F.  &  M. 
Ins.  Co.,  54  Me.  55.  See  also  The  Schooner 
Tilton,  5  Mason  (U.  S.)  465. 

6.  Necessity  a  Question  of  Fact.  —  Orange  v. 
McKay,  5  Nova  Scotia  444;  Patapsco  Ins.  Co. 
v.  Soulhgate,  5  Pel.  (U.  S.)  604;  New  England 
Ins.  Co.  v.  Brig  Sarah  Ann,  13  Pet.  (U.  S.)  387, 
affirming  2  Sumn.  (U.  S.)  206,  21  Fed  Cas.  No. 
12.342;  The  Amelie,  6  Wall.  (U.  S.)  18;  Winn 
v.  Columbian  Ins.  Co.,  12  Pick.  (Mass.)  279; 
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that  is  required  is  not  a. legal  or  physical  necessity,  but  a  moral  one.1  It  is 
perhaps  safe  to  say  that  if  the  circumstances  are  such  that  a  person  of  prudent 
and  sound  mind,  after  carefully  observing  all  the  facts  and  weighing  all  proba- 
bilities, could  have  no  doubt  as  to  the  advisability  of  a  sale,  then  a  sale  will 
be  justified.3 

Eut  if  the  Master  Can  Communicate  with  the  Owners  and  receive  their  instructions 
without  an  unreasonable  exposure  of  the  vessel  and  cargo  to  peril,  he  must 
do  so.3 

Points  Principally  to  Be  Considered  in  Determining  Whether  Necessity  Exists.  —  Almost 

the  only  case  in  which  this  question  of  necessity  can  arise  is  where  the  vessel 
has  been  disabled  by  perils  of  the  sea  or  otherwise,  and  the  points  principally 
to  be  considered  in  determining  whether  a  necessity  exists  are,  the  expendi- 
ture necessary  to  put  the  vessel  into  a  condition  to  bring  home  her  cargo ; 
the  means  of  performing  the  repairs;  and  the  comparison  between  these  two 
things  and  the  subject  matter  which  is  at  stake.4 

No  Means  of  Getting  Repairs  Done.  —  A  necessity  which  will  authorize  a  sale 
exists  if  the  ship  is  disabled  and  there  are  no  facilities  for  getting  the  repairs 
done  in  the  place  where  the  injury  occurs,5  and  the  ship  is  not  in  a  condition 
to  be  taken  to  a  port  where  repairs  can  be  made. 6 

Lack  of  Funds  to  Pay  for  Repairs.  —  So  such  a  necessity  exists  if  the  master, 
being  in  a  place  where  repairs  might  be  made,  has  not  sufficient  money  in  his 
possession  to  pay  for  essential  repairs,  and  is  not  able  to  raise  the  required 
amount  by  loan  or  otherwise,7  except  at  such  an  extravagant  rate  as  would 
prevent  a  prudent  man  in  the  exercise  of  a  sound  and  vigorous  judgment 
from  undertaking  repairs  under  such  circumstances.8 

Cost  of  Repairs  Greater  than  Value  of  Vessel.  —  And  if  the  injuries  to  the  vessel  are 
so  great  that  the  cost  of  repairing  her  would  be  greater  than  her  value  after 
the  repairs  were  made,  a  sale  will  be  warranted.9 

Immediate  Danger  Menacing  Total  Loss.  —  So,  if  a  vessel  is  stranded,  and  the 
actual  and  immediate  prospective  danger  menaces  a  probable  total  loss,  the 

Prince  v.  Ocean  Ins.  Co.,  40  Me.  481,  63  Am.  Peirce  v.  Ocean  Ins.  Co.,  iS  Pick.  (Mass.)  83, 

Dec.  676.  29  Am.  Dec.  567;  Pike  v.  Balch,  38  Me.  302, 

1.  A  Moral  Necessity  Required.  —  Somes  v.  61  Am.  Dec.  248;  Stephenson  v.  Piscataqua 
Sugrue,  4  C.  &  P.  276,  19  E.  C.  L.  382;  New  F.  &  M.  Ins.  Co.,  54  Me.  55;  Gates  v.  Thomp- 
England  Ins.  Co.  v.  Brig  Sarah  Ann,  13  Pet.  son,  57  Me.  442,  99  Am.  Dec.  782;  Miller  v. 
(U.  S.)  387,  affirming  2  Sumn,  (U.  S.)  206,  21  Thompson,  60  Me.  322;  American  Ins.  Co.  v. 
Fed.  Cas.  No.  12,342;  Hartman  v.  The  Will,  4  Center,  4  Wend.  (N.  Y.)  45. 

Pa.  L.  J.  Rep.  350,  2  Am.  L.  J.  N.  S.  111,  11  "  4.  Somes  v.  Sugrue,  4  C.  &  P.  276,  19  E.  C. 

Fed.  Cas.  No.  6,163;  Robinson  v.  Common-  L.  382 ;  Chambers  v.  Grantzon,  7  Bosvv.  (N.  Y.) 

wealth  Ins.  Co.,  3  Sumn.  (U.  S.)  220,  20  Fed.  414. 

Cas.  No.  11,949;  Filz  tj.  The  Galliot  Amelie,  2  5.  No  Means  of  Repairing  in  Place  "Where  Injury 

Cliff.  (U.  S.)  440;  Orange  v.  McKay,  5  Nova  Occurs.  —  Fitz  v.  The  Galliot  Amelie,  2  Cliff. 

Scotia  444;  Prince  v.  Ocean  Ins.  Co.,  40  Me.  (U.  S.)  440;  The  Herald,  8  Ben.(U.  S.)  409,  11 

481,  63  Am.  Dec.  676;  Siephenson  v.  Piscata-  Fed.  Cas.  No.  6,393. 

qua  F.  &  M.  Ins.  Co.,  54  Me.  55;  Chambers  6.  Stephenson  v.  Piscataqua  F.  &  M.  Ins. 

v.  Grantzon,  7  Bosw.  (N.  Y.)  414.  Co.,  54  Me.  55.    See  also  Hall  v.  Franklin  Ins. 

2.  Somes  v.  Sugrue,  4  C.  &  P.  276,  19  E.  C.  Co.,  9  Pick.  (Mass.)  466. 

Lv  382;  Stephenson  v.  Piscataqua  F.  &  M.  Ins.  7.  No  Money  to  Pay  for  Repairs  —  England.  — 

Co.,  54  Me.  55;    Chambers  v.  Grantzon,  7  Somes  v.  Sugrue,  4  C.  &  P.  276,  19  E.  C,  L. 

Bosw  (N.  Y.)4t4.    See  also  Robinson  v.  Com-  382;  Read  v.  Bonham,  3  Brod.  &  B.  147,  7  E.  C. 

monwealth  Ins.  Co.,  3  Sumn.  (U.  S.)  220,20  L.  384.    See  also  Hayman  v.  Molton,  5  Esp.  65. 

Fed.  Cas.  No.  11,949.  United  States.  —  Fitz  v.  The  Galliot  Amelie, 

3.  Master  Must  Communicate  with  Owners.  —  2  Cliff.  (U.  S.)  440;  Post  v.  Jones,  19  How.  (U. 
Orange  v.  McKay,  <$  Nova  Scotia  444;  The  S.)  150;  The  Herald,  8  Ben.  (U.  S.)  409,  11 
Amelie,  6  Wall.  (U.  S.)  18;  New  England  Ins.  Fed.  Cas.  No.  6,393. 

Co.  v.  Brig  Sarah  Ann,  13  Pet.  (U.  S.)  387,  8.  Somes  v.  Sugrue,  4  C.  &  P.  276,  19  E.  C. 

affirming  2  Sumn.  (U.  S.)  206,  21  Fed.  Cas.  No.  L.  382. 

12,342;  The  Herald,  8  Ben.  (U.  S.)409.  11  Fed.  9.  Excessive  Cost  of  Repairs.  —  Robertson  v. 

Cas.  No.  6,393;  Harrison  v.  The  Susan  Lud-  Clarke,   1  Bing.  445,  8  E.  C.  L.  587;  The 

wig,  ir  Fed.  Cas.  No.  6,145(7;  Peck  v.  Nash-  Amelie,  6  Wall.  (U.  S.)  18,  affirming  2  Cliff, 

ville  M.  &  F.  Ins.  Co.,  6  La.  Ann.  148;  Hall  (U.  S.)44o;  Gordon  v.  Massachusetts  F.  &  M. 

V.  Franklin  Ins.  Co.,  9  Pick,  (Mass.)  466;  Ins.  Co.,  2  Pick.  (Mass.)  249. 
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master  is  justified  in  selling,  regardless  of  the  condition  of  the  vessel.1 

Necessity  Not  to  Be  Determined  by  Any  Event  Subsequent  to  Sale.  —  The  necessity  for 
the  sale  is  to  be  determined  by  the  circumstances  as  they  must  have  appeared 
at  the  time  of  the  sale,  and  not  by  any  subsequent  event.  Therefore  the 
sale  of  a  shipwrecked  vessel  is  not  to  be  invalidated  merely  because  the  ves- 
sel was  afterwards  rescued  and  repaired.8  But  the  fact  of  subsequent  rescue 
is  an  element  in  the  evidence  to  assist  in  determining  whether  the  condition 
of  the  vessel  ought  reasonably,  at  the  time,  to  have  been  deemed  hopeless, 
and  may  in  this  manner  become  a  circumstance  of  weight  in  deciding  whether 
the  master  acted  in  good  faith  to  his  employers.3 

(3)  Survey  of  Vessel.  — A  master  should  never  sell,  when  in  port  with  a 
disabled  ship,  without  first  calling  to  his  aid  disinterested  persons  of  skill  and 
experience  who  are  competent  to  advise,  after  a  full  survey  of  the  vessel  and 
her  injuries,  whether  she  had  better  be  repaired  or  sold.  And  although  his 
authority  to  sell  does  not  depend  on  their  recommendation,  yet,  if  they 
advise  a  sale,  and  he  acts  on  their  advice,  he  is  in  a  condition  to  furnish  to  the' 
court  or  jury  reviewing  his  proceedings  strong  evidence  in  justification  of  his 
conduct.4 

(4)  Sale  by  Master  Who  Is  Part  Owner.  —  A  master  who  is  also  a  part 
owner  has  the  same  power  to  sell,  and  in  respect  to  a  sale  has  the  same  duties 
and  obligations  incumbent  upon  him,  as  he  would  have  if  he  were  not  a  part 
owner.5 

(5)  Sanction  of  Part  Owner  or  Special  Agent.  —  If  a  sale  by  the  master, 
virtute  officii,  was  not  justified  by  the  circumstances  under  which  it  was 
made,  it  will  not  be  validated  by  the  fact  that  one  of  the  owners  G  or  a  special 
agent  of  the  owner  7  was  present  at  the  sale  and  sanctioned  it. 

(6)  Ratification  by  Owner.  —  The  receipt  by  the  owner  of  a  vessel  of  the 
proceeds  of  her  sale  amounts  to  a  ratification  of  the  act  of  the  master  in  mak- 
ing such  sale,  and  will  bar  a  recovery  from  the  purchaser  by  the  owner.8  But 
evidence  of  the  receipt,  by  a  special  agent  of  the  owner,  of  the  proceeds  of 
an  unauthorized  sale  by  the  master,  does  not  afford  a  presumption  that  the 
sale  was  ratified  by  the  owner.9 

The  Abandonment  of  a  Vessel  by  the  owners  to  the  underwriters  will  not  ratify 
an  unauthorized  sale  by  the  master.10 

1.  Hall  v.  Ocean  Ins.  Co.,  37  Fed.  Rep.  371;  land  Ins.  Co.  v.  The  Biig  Sarah  Ann,  13  Pet. 
New  England  Ins.  Co.  v.  Brig  Sarah  Ann,  13  (U.  S.)  387,  affirming  2  Sumn.  (U.  S.)2o6;  Peck 
Pet.  (U.  S.)  387,  affirming  2  Sumn.  (U.  S.)  206,  v.  Nashville  M.  &  F.  Ins.  Co.,  6  La.  Ann.  148; 
21  Fed.  Cas.  No.  12,342.  Prince  v.  Ocean  Ins.  Co.,  40  Me.  481,  63  Am. 

2.  Necessity  Not  Determined  by  Event3  Subse-  Dec.  676;  Gordon  v.  Massachusetts  F.  &  M. 
quent  to  Sale.  —  The  Henry,  Blatchf.  &  H.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Winn  v.  Colum- 
Adm.  465,  11  Fed.  Cas.  No.  6,372;  TheAmelie,  bian  Ins.  Co.,  12  Pick.  (Mass.)  279;  Fontaine 
6  Wall.  (U.  S.)  18;  New  England  Ins.  Co.  v.  v.  Phoenix  Ins.  Co.,  11  Johns.  (N.  Y.)  293 
Brig  Sarah  Ann,  13  Pet.  (U.  S.)  387;  Hall  v.  Evidence  of  Survey.  —  A  paper  purporting  to 
Ocean  Ins.  Co.,  37  Fed.  Rep.  371;  Stephenson  be  a  survey,  but  not  drawn  up  subscribed,  or 
-•.  Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  55;  sworn  to  prior  to  the  sale,  will  not  be  received 
Prince  v.  Ocean  Ins.  Co.,  40  Me.  481,  63  Am.  as  evidence  of  a  survey.  The  Henry,  Blatchf. 
Dec.  676.  &  H.  Adm.  465,  11  Fed.  Cas.  No.  6,372. 

8.  The  Henry,  Blatchf.  &  H.  Adm.  465,  11  5.  Power  of  Sale  of  Master  Who  Is  Part  Owner. 

Fed.  Cas.  No.  6,372.  —Prince  v.  Ocean  Ins.  Co.,  40  Me.  481,  63 

4.  Survey,  —  Robertson  v.  Clarke,  1  Bing.  Am.  Dec.  676;  Stephenson  v.  Piscataqua  F.  & 

445,  8  E.  C.  L.  587;  Hayman  v.  Molton,  5  Esp.  M.  Ins.  Co.,  54  Me.  55.    See  also  Idle  v.  Royal 

65;  The  Fanny  &  Elmira,  Edw.  Adm.  117;  Exchange  Assur.  Co.,  8  Taunt.  755,  4  E.  C.  L. 

The  Brig  Henry,  Blatchf.  &  H.  Adm.  468;  272.    But  see  Peirce  v.  Ocean  Ins    Co.  18 

Orange  v.  McKay,  5  Nova  Scotia  444;  The  Pick.  (Mass.)  83,  29  Am.  Dec.  567. 

Amelie.  6  Wall.  (U.  S.)  27;  The  Raleigh,  37  6.  Idle  7,.  Royal  Exch.  Assur.  Co.J  Taunt. 

Fed.  Rep.  125;  The  Schooner  Tilton,  5  Mason  755,  4  E.  C.  L.  272. 

(U.  S.)465;  The  Schooner  Lucinda  Snow,  Abb.  7.  The  Henry,  Blatchf.  &  H.  Adm.  465  ir 

Adm.  305;  The  Bark  Herald    8  Ben.  (U.  S.)  Fed.  Cas.  No.  6.372. 

409,  11  Fed.  Cas.  No.  6,393;  The  Wm.  Carey,  8.  Hunter  u.  Parker,  7  M.  &  W.  322. 

3  Ware  (U.  S.)  313,  29  Fed.  Cas.  No.  17,689,  9.  The  Henry,  Blatchf.  &  H.  Adm.  465.  II 

affirmed  29  FeJ.  Cas.  No.  17,688;  Cort  -/.  Dela-  Fed.  Cas.  No.  6,372. 

ware  Ins.  Co.,  2  Wash.  (U.  S.)  377;  New  Eng-  10.  Ward  v.  Peck,  18  How.  (U  S.)  267. 
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e.  Raising  Money  on  Credit  of  Vessel.  —  The  question  of  the  power 
of  the  master  to  raise  money  on  the  credit  of  the  vessel  is  fully  treated  under 
another  title  in  this  work.1 

/.  INSURANCE  OF  VESSEL.  — A  master  has  no  implied  authority,  virtute 
officii,  to  insure  the  vessel,2  and  even  when  he  is  part  owner  he  has  no 
authority  to  insure  for  the  other  part  owners.3 

But  a  Custom  so  general  and  notorious  may  exist  as  to  authorize  the  captain 
of  a  steamboat  to  effect  an  insurance  on  it  for  the  benefit  of  the  owners  with- 
out their  express  direction.  To  be  valid,  such  a  custom  must  have  existed  so 
long  as  to  have  become  generally  known,  and  it  must  be  clearly  and  distinctly 
proved.* 

6.  As  to  Cargo  —  a.  Ix  General.  —  The  master  of  a  vessel  has  no  general 
authority  to  dispose  of  the  cargo  shipped  aboard  his  vessel.5  And  in  the 
absence  of  proof  of  a  special  authority  to  purchase,  or  a  ratification  of  his  acts 
by  the  owners,  the  master  acting  in  his  official  capacity  has  no  power  to  make 
a  purchase  of  cargo,  and  his  contract  therefor  will  bind  neither  the  owners 
of  the  vessel,6  nor  the  vessel  itself.7  A  custom  allowing  a  master  of  a  vessel 
to  trade  on  his  private  account  during  the  voyage  cannot  be  maintained.8 

b.  Authority  as  Supercargo.  —  Regularly,  the  master  is  the  agent  of 
the  shipowner  alone,  and  has  nothing  to  do  with  the  cargo  except  as  regards 
its  safekeeping  and  transportation;9  while  on  the  other  hand  the  supercargo 
represents  the  owner  of  the  cargo,  and  has  nothing  to  do  with  the  ship.10 

But  Where  the  Master  of  a  Vessel  Is  Also  Consignee  of  the  Cargo,  he  has  the  authority 
of  a  supercargo  and  acts  in  two  distinct  characters.  In  the  navigation  of  the 
vessel  and  the  conveyance  and  delivery  of  the  cargo  he  acts  as  the  agent  of 
the  owners  of  the  vessel,  but  in  the  sale  and  disposition  of  the  goods  he  is  the 
agent  of  the  consignor  or  shipper ;  11  and  hence  no  action  will  lie  against  either 
the  owners  of  the  vessel  or  the  vessel  itself  for  the  master's  failure  to  pay 
over  the  proceeds  of  a  sale  of  the  cargo  made  by  him.12 

1.  See  the  title  Bottomry  and  Respon-  them,  is  not  valid  and  cannot  bind  the  own- 
dentia,  vol.  4,  p.  741  et  seq.  ers."    See  the  title  Usages  and  Customs. 

2.  No  Implied  Authority  to  Insure.  —  General  7.  No  lien  on  Vessel.  —  The  Ole  Oleson,  20 
Interest  Ins.  Co.  v.  Ruggles,  12  Wheat.  (U.  S.)  Fed.  Rep.  384. 

4o3;  Holcroft  v.  Wilkes.  16  Intl.  373;  Patterson  8.  Gardner    v.  M'Cutcheon,  4   Beav.  53-1. 

v.  Chalmers,  7  B.  Mon.  (Ky.)  595;  Foster  v.  And  see  generally  the  title  Usages  and  Cus- 

U.  S.  Insurance  Co.,  11  Pick.  (Mass  )  85.  toms. 

3.  Master  Who  Is  Part  Owner. —  Patterson  v.  9.  Master  Without  Authority  as  Supercargo. — 
Chilmers,  7  B.  Mon.  (Ky.)  595;  Holcroft  v.  Ross  v.  The  Ship  Active,  2  Wash.  (U.  S.)  226 
Wilkes,  16  Ind.  373.  See  the  title  Marine  See  also  the  two  next  following  subdivisions 
Insurance,  vol.  19,  p.  950  of  this  section.  Liability  as  Common  Carrier, 

4.  Custom. —  Adams  v.  Pittsburg  Ins.  Co.,  and/;?  Case  of  Necessity. 

76  Pa.  St.  411,  95  Pa.  St.  348,  40  Am.  Rep.  662.  10.  Status  of  Supercargo.  —  Ross  v.  The  Ship 

And  see  the  title  Usages  and  Customs.  Active,  2  Wash.  (U.  S  )  226.    See  Supercargo. 

5.  No  General  Power  to  Sell  Cargo. — -Stillman  And  see  the  title  Factors  or  Commission 
v.  Hurd,  10  Tex.  109;  Saltus  v.  Everett,  20  Merchants,  vol.  12,  p.  (  29,  note  4. 

Wend.  (N.  Y.)  267,  32  Am.  Dec.  541.  11.  Master  as  Consignee  of  Cargo. — The  Waldo, 

In  Peters  v.  Ballistier,  3  Pick.  (Mass.)  495,  2  Ware  (U.  S.)  165,  28  Fed.  Cas.  No.  17,05(1; 

it  was  held  that  even  where  a  master  has  au-  Smedley  v.  Yeaton,  3  Cranch  (C.  C.)  181,  22 

thoritv  to  dispose  of  a  cargo  for  the  best  inter-  Fed  Cas.  No.  12,965;  Gaither  v.  Myrick,  9  Md. 
est  of  the  shipper,  lie  cannot  sell  it  to  pay  the  *    118,  66  Am.  Dec.  316;  Williams  v.  Nichols,  13 

shipper's  general  debts.  Wend.  (N.  Y.)  58.    See  also  Stone  v.  Waitt,  31 

6.  Purchase  of  Cargo  by  Master  Not  Binding  on  Me.  409,  52  Am.  Dec.  621. 

Owners.  —  Davis  v.  Marshall,  4  Harr.  (Del.)  64;  12.  The  New  Hampshire,  21  Fed.  Rep.  924; 

Hathorn  v.  Curtis,  8  Me.  356;  Thompson  v.  The  Waldo,  2  Ware  (U.  S.)  165,  28  Fed.  Cas. 

Snow,  4  Me.  264,  16  Am.  Dec.  263;  Newhall  v.  No.  17,056;  Williams  v.  Nichols,  13  Wend.  (N. 

Dunlap,  14  Me.  180,  31  Am.  Dec.  45;  Lyman  Y.)  58,  [distinguishing  Kemp  v.  Coughtry,  11 

v.  Redman,  23  Me.  289;  Bidenlac  v.  Smith,  31  Johns.  (N.  Y.j  107];  Gove  v.  Moses,  1  Wash. 

N.  Y.  259.  Ter.  7. 

Usage  of  Trade  Invalid. —  In  Hewett  v.  Buck,  But  in  Moseley  v.  Lord,  2  Conn.  389,  where 

17  Me.  147,  it  was  held  that  "  the  usage  of  a  the  master  signed  a  bill  of  lading  with  the 

particular  place  that  the  master  of  a  vessel  as  knowledge  and  assent  of  the  owner,  in  which 

such  has  power  to  purchase  a  cargo  on  ac-  the  master  was  named  as  consignee,  it  was 

count  of  the  owners,  without  authority  from  held  obligatory  on  the  owner,  who  thereby  be- 
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Effect  of  Usage  of  Trade.  —  When  by  the  known  custom  of  a  particular  trade 
with  reference  to  which  the  parties  contract,  the  master  as  agent  of  the  ship- 
owners is  intrusted  with  the  disposition  and  sale  of  the  cargo,  the  owners  of 
the  vessel  in  their  capacity  as  common  carriers  are  responsible  for  the  faithful 
performance  of  every  duty  undertaken  by  the  master  in  respect  to  the  goods, 
according  to  the  usage  proved;  and  therefore  the  failure  of  the  master  to  pay 
over  the  proceeds  of  the  sale  of  the  cargo  renders  the  shipowners  liable.1 

Delegation  of  Express  Authority  to  Sell.  —  Where  the  master  of  a  vessel  carries 
merchandise  .to  a  distant  port,  with  instructions  to  dispose  of  it  to  the  best 
advantage,  but  is  unable  to  find  a  purchaser,  he  is  justified  in  leaving  it  in  the 
care  of  a  responsible  merchant,  to  be  sold  for  the  owner.2 

c.  Liability  as  Common  Carrier— to  shipper.  —  The  master  as  well 
as  the  owner  of  a  vessel  employed  in  the  transportation  of  goods  for  hire, 
either  between  ports  of  the  same  country  or  ports  of  different  countries,  is  a 
common  carrier,  and  in  that  capacity  is  personally  liable  to  the  shipper  for 
any  loss  or  damage  to  the  cargo,  except  that  caused  by  inevitable  accident, 
even  though  no  fault  or  negligence  is  imputed  to  him;3  the  strictness  of  this 
liability  of  the  master  being  ascribed  to  considerations  of  public  policy.4 

Loading,  Transportation,  and  Delivery.  ■ —  The  duty  of  the  master  extends  to  all 
that  relates  to  the  loading,  transportation,  and  delivery  of  the  goods,  and  the 
personal  responsibility  of  the  master  and  the  owner,  as  well  as  the  ship  itself, 
stands  pledged  for  the  faithful  performance  of  those  duties.5 


came  the  consignee  as  well  as  the  carrier  of 
the  goods,  and  liable  for  them  to  the  shipper; 
but  the  chief  justice,  in  delivering  his  opinion, 
appears  to  put  his  conclusion  upon  the  ground 
that  the  owner  assented  to  the  bill  of  lading, 
whereby  the  master  was  charged  with  the  re- 
sponsibility of  selling  the  property  and  ac- 
counting for  the  proceeds. 

As  to  Barratrous  Acts  of  the  Master  When  Act- 
ing as  Supercargo  see  the  title  Barratry,  vol. 
3,  p.  867. 

1.  Owners  Liable  by  Custom  —  Emery  v.  Her- 
sey,  4  Me.  407,  16  Am.  Dec.  268;  Kemp  v. 
Coughtry,  11  Johns.  (N.  Y.)  107;  Harrington 
v.  McShane,  2  Watts  (Pa.)  443.  See  also  The 
Waldo,  2  Ware  (U.  S.)  165,  28  Fed.  Cas.  No. 
17.056;  and  the  title  Usages  and  Customs, 
Compare  Williams  v.  Nichols,  13  Wend.  (N. 
Y.)58. 

2.  Delegation  of  Master's  Authority  to  Sell.  — 

Lawler  v.  Keaquick,  1  Johns.  Cas.  (N.  Y  )  174; 
Day  v.  Noble,  2  Pick.  (Mass.)  615,  13  Am.  Dec. 
463;  Stone  v.  Waitt,  31  Me.  409,  52  Am.  Dec. 
621;  Gaither  v.  Myrick,  q  Md.  118,  66  Am. 
Dec.  316.  See  generally  the  title  Agency,  vol. 
I,  p.  978  el  seq. 

3.  Master  Liable  as  Common  Carrier.  —  Pothier, 
Chart.  Part.  No.  3,335,  cited  in  Watkinson  v. 
Laughton,  8  Johns.  (N.  Y.)  214;  Morse  v.  Slue, 
1  Vent.  190.  238,  i  Mod.  S5;  Elliott  v.  Rossell, 
10  Johns.  (N.  Y.)  t,  6  Am.  Dec.  306;  Schieffelin 
v.  Harvev,  6  Johns.  (N.  Y.)  170,  5  Am.  Dec. 
206;  M'Clures  v.  Hammond,  1  Bay  (S.  Car.) 
99.  Compare  Walston  v.  Myers,  5  Jones  L.  (50 
N.  Car.)  174.  See  also  the  titles  Carriers  of 
Goons,  vol.  5,  p.  154;  Common  Carriers,  vol. 
6,  pp.  248,  249;  Contracts  of  Affreightment 
and  Charter-Parties,  vol.  7,  p.  156;  Ships 
and  Shipping.  For  the  liability  of  the  master 
for  losses  arising  from  collisions  and  unskilful 
navigation,  see  the  title  Navigation. 

4.  Eule  Founded  on  Public  Policy.  —  Schieffelin 
v.  Harvey,  6  Johns.  (N.  Y.)  170,  5  Am.  Dec. 
206,  Patton  v.  Magrath,  Rice  L.  (S.  Car.)  162. 


5.  Eesponsibility  of  Ship,  Master,  and  Owners  as 
to  Transportation,  etc.  —  The  R.  G.  Winslow,  4 
Biss.  (U.  S.)  13;  The  Waldo,  2  Ware  (U.  S.) 
165,  28  Fed.  Cas.  No.  17,056;  The  Propeller 
Niagara  v.  Cordes,  21  How.  (U.  S.)  7.  And 
see  generally  the  title  Ships  and  Shipping. 

For  Stowage  of  Cargo.  —  In  all  cases  the  mas- 
ter is  bound  to  have  the  cargo  safely  seemed 
under  deck,  unless  he  is  authorized  by  some 
local  or  particular  usage  or  by  the  consent  of 
the  shipper  to  do  otherwise.  When  not  so  au- 
thorized, if  he  carries  the  goods  on  deck  he 
does'it  at  his  own  risk  and  becomes  an  insurer 
against  the  usual  perils  excepted  by  the  policy. 
The  Waldo,  2  Ware  (U.  S.)  165,  28  Fed.  Cas. 
No.  17,056.  See  also  Winn  v.  Pelissier,  3  Rev. 
Lfcg.  32. 

Improper  Stowage  of  Cargo  by  Mate.  —  In  Bis- 

sell  v.  Mepham,  Woolw.  (U.  S.)  225,  3  Fed. 
Cas.  No.  1,450,  9  Wall.  (U.  S.)  370,  it  was  held 
that  where  by  usage  it  was  the  duty  of  ihe 
mate  of  a  vessel  to  attend  to  the  loading,  and 
the  shipper  had  directed  that  the  goods  be 
carried  upon  the  deck,  the  master  was  not  lia- 
ble for  damages  to  goods  stowed  in  the  hold 
without  his  knowledge  or  direction. 

Damaged  and  Perishable  Goods.  —  Where  a 
portion  of  a  perishable  cargo  has  become, 
without  fault  of  the  master,  putrid  and  worth- 
less, or  so  damaged  as  to  be  liable  to  putrefy 
and  thus  to  become  a  source  of  disease  or  dis- 
comfort to  the  ship's  company  or  of  injury  to 
the  sound  portion  of  the  cargo,  the  master  is 
not  bound  to  carry  it  farther,  but  may  dispose 
of  it  in  such  a  manner  as  in  his  sound  discre- 
tion is  for  the  best  interests  of  all  persons  con- 
cerned. The  Ann  D.  Richardson,  Abb.  Adm, 
499,  1  Fed.  Cas,  No.  410,  affirmed  1  Blatchf. 
(U.  S.)  358,  note,  1  Fed.  Cas.  No.  411;  De  Bruns 
V.  Lawrence,  (U.  S.  Cir.  Ct.)  18  How.  Pr.  (N. 
Y.)  141,  7  Fed.  Cas.  No.  3,716.  See  also  the 
titles  Carriers  of  Goods,  vol.  5,  pp.  165,  242, 
252,  253;  Contracts  of  Affreightment  and 

ClIAK  i  Li<-i'ARTIES,  vol.  7,  pp.  204,  223;  GEN- 
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Effect  of  Shipwreck  or  Stranding.  —  The  mere  fact  that  a  vessel  is  wrecked  or 
stranded  does  not  vary  the  liability  of  the  master  as  a  common  carrier;  he  is 
still  bound  to  take  all  possible  care  of  the  cargo  saved,  and  for  failure  in  this 
respect  he  may  be  held  liable.1 

But  the  Master's  Liability  to  the  Owners  is  not  governed  by  the  same  rules  which 
fix  his  liability  to  the  shippers.  He  is  liable  to  the  former  for  nothing 
more  than  reasonable  care  and  diligence  and  the  exercise  of  such  skill  as  his 
position  may  be  supposed  to  require.2 

d.  In  Case  of  Necessity  —  (i)  Sale.  —  As  before  stated,  the  master  of  a 
vessel  is  not  ordinarily  the  agent  of  the  shipper  for  any  other  purpose  than 
that  of  carrying  and  delivering  the  goods.3  But  in  case  of  calamity  or  neces- 
sity unforeseen  and  unprovided  for,  arising  during  the  voyage,  the  law  clothes 
him  with  the  authority  of  a  supercargo  and  authorizes  him  to  make  such  dis- 
position of  the  cargo  as  will  be  for  the  best  interest  of  all  persons  concerned.4 
Hence,  where  the  vessel  is  in  an  intermediate  port  of  distress,  and  the  master 
has  no  funds  and  can  obtain  none  on  the  credit  of  the  owners  of  the  vessel, 
or  by  bottomry,  and  is  unable  to  communicate  with  the  owners,  he  may  sell  a 
part  of  the  cargo  to  make  repairs  on  the  vessel  or  to  furnish  necessaries  in 
order  to  continue  the  voyage.5 

Qualifications  of  Rule.  —  But  in  a  case  where  the  sale  of  the  cargo  is  allowable, 
no  more  shall  be  sold  than  is  necessary  so  that  the  remainder  may  be  carried 
to  its  place  of  destination  by  another  vessel ;  0  and  in  any  event  the  necessity 
for  sale  of  any  part  must  be  absolute  and  unequivocal,  or  the  sale  will  con- 
stitute a  tort.7  In  a  case  where  there  is  no  actual  necessity  for  the  sale,  the 
purchaser  buys  at  his  peril,  and  the  bona  fides  of  the  parties  to  the  transac- 
tion is  immaterial,  the  master  being  without  authority.8  It  has  been  consid- 
ered, moreover,  that  the  agency  of  the  master  for  the  shipper  in  cases  of 


eral  Average,  vol.  14,  p.  964;  Jettison,  vol. 
17,  p.  611. 

1.  Liability  as  Common  Carrier  After  Shipwreck. 

—  The  Propeller  Niagara  v.  Cordes,  21  How. 
(U.  S.)  7;  King  v.  Shepherd,  3  Story  (U.  S.) 
349- 

2.  Liability  to  Owners  of  Vessel.  —  Bissell  v. 
Mepham,  WooUv.  (U.  S.)  225,  3  Fed.  Cas.  No. 
1,450,  affirmed  9  Wall.  (U.  S.)  370. 

3.  See  supra ,  this  section,  A  uthority  as  Super, 
car  no. 

4.  Power  to  Sell  Implied  from   Necessity.  — 

Campbell  v.  Thompson,  1  Siark.  490,  2  E.  C.  L. 
187;  The  Gratitudine.  3  C.  Rob.  259;  Miston 
v.  Lord,  1  Blatchf.  (U.  S.)  354,  17  Fed.  Cas. 
No.  9,655;  The  Ann  D.  Richardson,  1  Blalchf. 
(U.  S.)  358,  note,  1  Fed.  Cas.  No.  411:  Naylor 
v.  Baltzell,  Taney  (U.  S.)  55,  17  Fed.  Cas.  No. 
10,061 ;  The  Velona,  3  Ware  (U.  S.)  139,  28  Fed. 
Cas.  No.  16,912;  Jordan  v.  Warren  Ins.  Co.,  1 
Story  (,U.  S.)  342;  De  Bruns  v.  Lawrence,  (U. 
S.  Cir.  Ct.)  18  How.  Pr.  (N.  Y.)  141,  7  Fed. 
Cas.  No.  3  716;  Lemont  v.  Lord,  52  Me.  365; 
Fontaine  v.  Columbian  Ins.  Co.,  9  Johns.  (N. 
Y.)  28;  Searle  v.  Scovell,  4  Johns.  Ch.  (N.  Y.) 
218,  Myers  v.  Baymore,  10  Pa.  St.  114,  49  Am. 
Dec.  586;  Smith  v.  Martin,  6  Binn.  (Pa.) 
262;  Crawford  v.  Williams,  1  Sneed  (Tenn.) 
205. 

Question  of  Fact.  —  Whether  or  not  such  ne- 
cessity exists  in  a  given  case  is  properly  a 
question  of  fact.  Freeman  v.  East  India  Co., 
5  B.  &  Aid.  621,  7  E.  C.  L.  212;  Myers  v.  Bay- 
more,  10  Pa.  St.  114.  49  Am.  Dec.  5S6. 

Invalid  Usage.  —  A  usage  for  a  master  of  a 
stranded  vessel  to  sell  the  cargo  in  the  absence 
of  necessity,   is  void.    Bryant  v.  Common- 


wealth Ins.  Co.,  6  Pick.  (Mass.)  131.  And  see 
the  title  Usages  and  Customs. 

In  Louisiana.  —  It  has  been  said  that  the  right 
of  the  master  to  sell  the  cargo  in  case  of 
necessity,  recognized  in  certain  cases  by  the 
commercial  law  for  the  benefit  of  navigation, 
is  an  exception  to  the  general  rule  contained 
in  article  2427  of  the  Louisiana  Code,  and  must 
be  very  strictly  construed.  Graham  v.  Under- 
wood. 15  La.  Ann.  402. 

6.  Sale  for  Repairs  and  Necessities  of  Voyage. 

—  The  Gratitudine,  3  C.  Rob.  240;  The  Packet, 

3  Mason  (U.  S.)  255.  18  Fed.  Cas.  No.  10,654; 
Naylor  v.  Baltzell,  Taney  (U.  S.)  55,  17  Fed. 
Cas.  No.  10,061;  The  Star  of  Hope,  9  Wall, 
(U.  S.)  203;  The  Harriet,  Oic.  Adm.  184.  11 
Fed.  Cas.  No.  6,094;  Ross  v.  The  Ship  Active, 

2  Wash.  (U.  S.)  226,  20  Fed.  Cas.  No.  12,071; 
Pope  v.  Nickerson,  3  Story  (U.  S.)  465,  19  Fed. 
Cas.  No.  11,274.  See  also  The  Julia  Blake, 
107  U.  S.  418. 

6.  Amount  to  Be  Sold,  Limited  by  the  Necessity. 

—  Myers  v.  The  Harriet,  17  Fed.  Cas.  No. 
9.9Q2- 

7.  Unequivocal  Necessity  Essential  to  Right  of 
Sale. —  Cannon  v.  Meaburn,  I  Bing.  243.  8  E. 
C.  L.  491;  Ross  v.  The  Ship  Active,  2  Wash. 
(U.  S.)  226;  Pope  v.  Nickerson,  3  Story  (U.  S.) 
465;  Myers  v.  The  Harriet,  17  Fed.  Cas.  No. 
9,992;  The  Bridgewater,  4  Cine.  L.  Bui.  448, 

4  Fed.  Cas.  No.  1,864.  See  also  Myers 
Baymore,  ic  Pa.  St.  114,  49  Am.  Dec.  586. 

8.  "Caveat  Emptor."  —  Morris  v.  Robinson, 

3  B.  &  C.  196,  10  E.  C.  L.  49;  Freeman  v.  East 
India  Co.,  5  B.  &  Aid.  617,  7  E.  C.  L.  211. 
See  generally  the  titles  Agency,  vol.  1,  pp. 
930,  9S7;  Sales. 
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necessity  is  limited  to  the  sale  of  the  cargo,  and  that  the  master  is  not  justi- 
fied in  any  further  interference  with  the  shipper's  rights.1  Furthermore, 
inasmuch  as  the  circumstances  giving  rise  to  the  necessity  for  a  sale  by  the 
master  frequently  afford  to  the  purchaser  the  means  of  driving  an  unfair  bar- 
gain, all  such  transactions  will  be  closely  scrutinized  by  a  court  of  admiralty, 
and  if  it  appears  that  the  purchaser  has  taken  advantage  of  the  opportunity 
to  force  inequitable  terms  upon  the  master,  the  sale  will  be  held  invalid.2 
Good  faith  on  the  part  of  the  master,  too,  is  an  essential  element  of  the  validity 
of  transactions  of  this  character,  and  a  sale  alleged  to  have  been  made  in  case 
of  necessity  will  be  declared  void  if  it  appears  that  the  master  acted  corruptly 
and  in  fraud  of  the  cargo  owners.3 

Master  Discontinuing  Voyage  at  Intermediate  Port.  —  If  a  master  breaks  up  a  voyage 
at  an  intermediate  port,  he  has  no  authority  to  sell  any  part  of  the  cargo  to 
pay  for  advances  made  to  him  to  repair  the  ship  for  a  new  voyage,  or  to  pay 
the  seamen's  wages;  the  law  has  not  invested  him  with  the  right,  under  such 
circumstances,  "  to  apply  one  man's  property  to  another  man's  use."  4 

Remedies  of  Cargo  Owners.  —  The  owners  of  cargo  which  has  been  sold  by  the 
master  at  an  intermediate  port  of  distress  to  raise  money  for  necessary  repairs 
of  the  vessel  have  a  lien  on  the  ship  5  for  the  value  of  the  merchandise  thus 
appropriated,  as  well  as  a  right  of  action  in  personam  against  the  master  and 
owners  of  the  vessel.6  And  it  has  been  said  that  this  lien  extends  to  the 
freight  as  well  as  the  ship  itself.7 

Contribution  from  Part  Owner  of  Cargo.  —  The  rules  regulating  the  right  of  one 
part  owner  of  a  cargo  thus  sold,  to  contribution  from  the  other  owners,  have 
been  treated  elsewhere  in  this  work.8 

Sale  of  Damaged  or  Perishable  Goods.  —  Where  a  part  of  the  cargo  is  so  much 
injured  that  it  will  endanger  the  safety  of  the  ship  and  the  rest  of  the  cargo, 
or  will  become  utterly  worthless,  the  master  may  sell  the  damaged  portion  at 
the  port  of  necessity,  even  though  it  might  have  been  carried  to  the  port  of 
destination.9  But  in  the  absence  of  directions  from  the  shipper  the  master  has 
no  authority  to  sell  the  sound  portion  of  a  cargo  which  is  not  perishable,  and 
which  may  be  stored  or  transshipped,  and  he  as  well  as  the  ship  owner  is 

1.  Agency  of  Master  for  Shipper,  Limited  to  Sale.  and  Total  Loss,  vol.  i,  p.  4;  Maritime  Liens 
—  The  Ann  D.  Richardson,  i  Blatchf.  (U.  S.)      vol.  19,  p.  1079;  5"ips  and  Shiphng. 

358,  note,  1  Fed.  Cas.  No.  411,  affitming  Abb.  6.  Action  in  Personam  Against  Ship  Owner  and 

Adm.  499,  1  Fed.  Cas.  No.  410.     See  also  Master.  —  Pope  v.  Nickerson,  3  Story  (U.  S.) 

Miston  v.  Lord,  1  Blatchf.  (U.  S.)  354,  17  Fed.  465,  19  Fed.  Cas.  No.  11,274.    See  also  The 

Ca=.  No.  9,655.  Leonidas,  Olc.  Adm.  12,  15  Fed.  Cas.  No. 

2.  Unfair  and  Inequitable  Bargains.  —  Post  v.  8,262;  The  Packet,  3  Mason  (U.  S.)  255,  18 
Jones,  19  How.  (U.  S.)  150;  The  Bridgewater,  Fed.  Cas.  No.  10,654. 

4  Cine.  L.  Bui    448,  4  Fed.  Cas.  No.  1,864.  Contribution  from  Other  Shippers.  —  But  the 

See  also  Pope  v.  Nickerson,  3  Stoty  (U.  S.)  465,  remedy  of  a  cargo  owner  whose  goods  have 

19  Fed.- Cas.  No.  11,274.  thus  been  applied  where  there  are  goods  of 

3.  Good  Faith  of  Master.  —  The  Bridgewater,  other  shippers,  is  noi  confined  to  the  owner  of 
4  Cine.  L.  Bui.  448,  4  Fed.  Cas.  No.  1,864.  the  vessel,  but  extends  to  a  right  of  contribu- 

Barratry.  —  If  a  master  acts  in  bad  faith  in  tion  against  the  other  shippers.    The  Packet, 

selling  the  cargo  he  is  chargeable  with  bar-  3  Mason  (U.  S.)  255,  18  Fed.  Cas.  No.  10,654. 

ratry.    See   the   title   Barratry,  vol.   3,  p.  And  see  generally  the  title  General  Average, 

865.  vol.  14,  p.  952 

4.  Voyage  Terminated  at  Intermediate  Port.  —  7.  Lien  on  Freight.  —  Pope  v.  Nickerson,  3 
Wan  v.  Potter,  2  Mason  (U.  S.)  77.  Story  (U.  S.)  465,  19  Fed.  Cas.  No.  11,274. 

6.  Remedies  of  Cargo  Owners  —  Lien  on  Ship. —  8.  Contribution.  —  See   the   title  General 

The  Boston,  Blatchf.  &  H.  Adm.  309,  3  Fed.  Average,  vol.  14,  p.  952. 

Cas.  No.  1,669;  The  Gold  Hunter,  Blatchf.  &  9.  Sale  of  Damaged  or  Perishable  Goods.  —  Jor- 

H.  Adm.  300,  10  Fid.  Cas.  No.  5,513;  The  dan  v.  Warren  Ins.  Co.,  1  Story  (U.  S.)  342; 

Packet,  3  Mason  (U.  S.)  255,  18  Fed.  Cas.  No.  The  Velona,  3  Ware  (U.  S.)  139,  28  Fed.  Cas. 

10,654;  A  merican  Ins.  Co.  v.  Coster.  3  Paige  (N.  No.  16,912;  Pope  v.  Nickerson,  3  Story  (U.  S.) 

Y.)  323;  Dupont  de  Nemours  v.  Vance,  19  How.  465,  19  Fed.  Cas.  No.  11,274;  Maas  v.  The 

(U.  S.)  169;  Pope  v.  Nickerson,  3  Story  (U.  S.)  Pedee,  15  Fed.  Cas.  No.  8,652;  Miston  v.  Lord, 

465.  19  Fed.  Cas.  No.  11,274.    See  also  Bulgin  1  Blatchf.  (U.  S.)  357;  Butler  v.  Murray,  30  N. 

r.  The  Rainbow,  Bee  Adm.  116,  4  Fed.  Cas.  V.  8S,  86  Am.  Dec.  355;  Smith  v.  Martin,  6 

No.  2,116.    And  see  the  titles  Abandonment  Binn.  (Pa.)  262. 
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responsible  to  the  shipper  for  the  proceeds  of  such  sale.1  Moreover,  the  cases 
recognizing  the  master's  power  to  sell  the  cargo  in  cases  of  necessity  assume 
the  fact  of  a  sale  in  a  civilized  country  where  men  have  money,  and  there  is  a 
market  and  competition  in  trade;  they  have  no  application  to  a  wreck  on 
the  uninhabited  shores  of  a  distant  ocean,  where  the  property  is  derelict,  or 
about  to  become  so,  and  the  person  who  has  it  in  his  power  to  save  the  crew 
and  salve  the  cargo  prefers  to  drive  an  unconscionable  bargain  with  the 
helpless  master.2 

At  Fort  of  Destination.  —  After  arrival  at  the  port  of  destination  the  master  of 
a  vessel  has  no  power  to  sell  that  part  of  the  cargo  which  has  been  damaged 
dur'ng  the  voyage,  if  the  owner  of  the  cargo  can  be  communicated  with  or 
readily  reached.3  It  has  been  held,  however,  that  he  may  sell  a  perishable 
cargo  in  a  port  of  destination,  when  the  consignee  has  refused  to  receive  it, 
and  it  cannot  be  readily  stored  in  a  place  suitable  for  its  preservation;  and  in 
such  a  case,  inasmuch  as  he  has  become  the  agent  of  all  persons  concerned, 
he  is  not  obliged  to  wait  for  the  expiration  of  the  lay-days  stipulated  in  the 
bill  of  lading  before  making  the  sale.4 

Notice  to  Shipper.  —  As  the  master's  authority  in  this  respect  rests  upon  neces- 
sity alone,  it  is  therefore  limited  by  the  nature  and  extent  of  the  necessity, 
and  hence  the  rule  is  that  notice  to  the  owner,  where  practicable,  is  an  essen- 
tial condition  of  the  master's  authority  to  sell  the  cargo,  whether  the  object 
be  to  obtain  money  for  repairs  of  the  vessel,  or  merely  to  sell  damaged  or 
perishable  goods.5 

Ship  Owner's  Liability  Limited  by  Statute.  —  Statutes  have  been  passed  in  some 
jurisdictions,  limiting  to  the  value  of  his  interest  in  the  vessel  and  freight  the 
liability  of  a  ship  owner  for  loss  or  damage  occasioned  without  his  fault. 
These  statutes  have  been  held  to  apply  to  unauthorized  sales  of  cargo  by  the 
master.6 


1.  No  Authority  to  Sell  in  the  Absence  of  Neces- 
sity.—  Van  Omeron  v.  Dowick,  2  Campb.  42; 
Freeman  v.  East  India  Co.,  5  B.  &  Aid.  621,  7 
E.  C.  L.  212;  Wilson  v.  Millar,  2  Stark.  3,  3  E. 
C.  L.  291;  Cannon  v.  Meaburn,  r  Bing.  243, 
8  E.  C.  L.  491;  Morris  v.  Robinson,  3  B.  &  C. 
196,  10  E.  C.  L.  49;  Myers  v.  Baymore,  10  Pa. 
St.  114,  49  Am.  Dec.  586;  Pope  v.  Nickerson, 
3  Story  (LJ.  S.)  465,  19  Fed.  Cas.  No.  11,274; 
Myers  v.  The  Harriet,  17  Fed.  Cas.  No.  9.992; 
Smith  v.  Martin,  6  Binn.  (Pa.)  262.  See  also 
The  Julia  Blake,  ro7  U.  S.  418. 

The  Advice  of  Surveyors,  reporting  the  cargo 
to  be  damaged,  and  recommending  its  sale  for 
the  benefit  of  all  persons  concerned,  is  not  a 
j usiification  of  such  a  sale  by  the  masler  if  the 
cargo  was  not  damaged,  even  though  Ihe 
vessel  was  in  a  port  of  refuge  and  the  master 
anted  in  good  faith.  Myers  v.  Baymore,  10 
Pa.  St.  114,  49  Am.  Dec.  586. 

Decree  of  Court  No  Justification.  —  Where  the 
master  had  no  authority  to  sell  because  of 
absence  of  necessity,  it  was  held  thai  the  fact 
of  the  sale  having  been  directed  by  order  of 
the  Vice-Admiralty  Court  did  not  supply  the 
master's  want  of  authority.  Cannon  v.  Mea- 
burn, 1  Bing.  243,  8  E.  C.  L.  491;  Morris  v. 
Robinson,  3  B.  &  C.  196,  10  E.  C.  L.  49.  See 
also  Reid  v.  Darby,  10  East  143. 

2.  Shipwreck  on  Uninhabited  or  Uncivilized 
Coast.  —  A  whaling  vessel  with  a  cargo  of  oil 
while  in  the  Arctic  ocean  was  wrecked  on  a 
barren  coast  uninhabited  save  by  a  few  sav- 
ages. Several  other  whaling  vessels  being 
near,  and  the  only  escape  from  the  place  being 
by  means  of  these  vessels,  a  sale  of  the  ship 


and  cargo  at  auction  was  made  by  the  master 
to  the  masters  of  the  other  vessels,  the  price 
paid  being  very  small.  It  vas  held  that 
although  the  necessity  of  the  case  was  impera- 
tive, because  it  was  the  price  of  safety,  yet  it 
was  not  of  that  character  which  permitted  the 
master  to  exercise  the  power  of  sale;  that  the 
sale  therefore  was  invalid,  and  the  purchasers 
were  confined  to  their  claims  for  salvage. 
Post  v.  Jones,  19  How.  (U.  S.)  150.  Followed 
in  The  Bridgewater,  4  Cine.  L.  Bui.  448,  4  Fed. 
Cas.  No.  1,864. 

3.  No  Power  to  Sell  Damaged  Cargo  at  Port  of 
Destination.  —  Moore  v.  Hill,  38  Fed.  Rep.  330. 

4.  Effect  of  Consignee's  Perusal  to  Receive.  — 
The  Maria  White,  1  Hask.  (U.  S.)  204,  16  Fed. 
Cas.  No.  9,083.  Compare  Arthur  v.  ScTiooner 
Cassius,  2  Story  (U.  S.)  81,  where  the  cargo 
was  not  of  a  perishable  nature. 

5.  Necessity  for  Notice  to  Shipper.  —  Acatos  v. 
Burns,  3  Ex.  D.  282;  Tronson  v.  Dent,  8  Moo. 
P.  C.  419;  The  Hamburgh,  10  Jur.  N.  S.  600, 
2  Moo.  P.  C.  N.  S.  289;  The  Bonaparte,  8 
Moo.  P.  C.  459;  The  Gratitudine,  3  C.  Rob. 
240;  Cammell  v.  Sevvell,  3  H.  &  N.  634;  Can- 
non v.  Meaburn,  1  Bing.  243,  8  E.  C.  L.  491; 
Australasian  Steam  Nav.  Co.  v.  Morse,  L.  R. 
4  P.  C.  222;  Astsrup  v.  Lewy,  19  Fed.  Rep. 
536;  The  Bridgewater,  4  Cine.  L.  Bui.  44S,  4 
Fed.  Cas.  No.  1,864;  The  Star  of  Hope,  9 
Wall.  (U.  S  )  203;  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  (Mass.)  141;  Pike  v.  Balch, 
38  Me.  302,  61  Am.  Dec.  248,  Butler  v.  Murray, 
30  N.  Y.  88,  86  Am.  Dec.  355;  Smith  v.  Martin, 
6  Binn  (Pa.)  262. 

6.  Statutory  Limitations  of  Ship  Owners'  Lia- 
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(2)  Hypothecation.  —  The  power  of  the  master  of  a  vessel  to  hypothecate 
the  cargo  in  a  case  of  necessity  has  been  treated  in  another  article.1 

(3)  Transshipment.  —  The  master  is  bound  to  carry  the  cargo  to  its  desti- 
nation in  his  own  ship  if  possible.  But  where  the  vessel  has  been  disabled  in 
the  course  of  the  voyage  and  cannot  be  seasonably  repaired  to  perform  it,  in 
some  cases  it  has  been  held  that  the  master  is  at  liberty,2  and  in  others  that 
he  is  bound.3  to  transship  the  goods  and  forward  them  to  their  destination  in 
another  vessel,  provided  one  can  be  had  in  the  same  or  a  reasonably  contiguous 
port. 

(4)  'Jettison.  —  The  right  of  the  master  to  jettison  the  cargo  for  the  com- 
mon safety  is  another  of  his  powers  derived  from  necessity.  Whether  or  not 
this  necessity  exists  in  a  given  case  is  within  the  discretion  of  the  master.'* 
But  if  he  does  not  exercise  reasonable  skill,  judgment,  and  courage  in  sacrific- 
ing the  goods  for  the  benefit  of  the  adventure,  both  he  and  the  ship  owner  are 
liable  to  the  owner  of  the  goods  sacrificed.5 

7.  As  to  Repairs,  Supplies,  and  Advances  —  a.  Personal  Liability  of  Mas- 
ter. —  Where  a  master  enters  into  a  contract  for  repairs  on  the  vessel,  or  for 
stores  and  provisions  for  the  use  of  the  vessel,  or  borrows  money  for  the  use 
of  the  vessel  or  the  purposes  of  the  voyage,  he  is  personally  bound  thereby, 
unless  by  express  terms  he  confines  the  credit  to  the  owners  only.6  But  a 
contract  for  repairs,  supplies,  or  advances  made  by  the  owners  themselves,  or 
under  circumstances  which  show  that  credit  was  given  to  them  alone,  gives 
the  creditors  no  right  of  action  against  the  master.7 


bility  —  England.  —  Under  the  statute  of  53 
Geo.  III.,  c.  159,  1,  4,  it  was  held  thai  if  the 
master  was  a  part  owner,  his  responsibility,  if 
he  was  sued  in  his  capacity  as  master,  was 
not  affected  by  the  limitation  of  the  statute; 
but  that  if  sued  as  part  owner  together  with 
other  part  owners,  the  circumstance  that  the 
loss  was  occasioned  by  his  fault  and  with  his 
privity  would  not  deprive  the  other  part  own- 
ers of  the  protection  of  the  statute.  The  prior 
statute,  7  Geo.  II.,  c.  15.  had  no  application  to 
part  owners.  Wilson  v.  Dickson,  2  B.  & 
Aid.  2. 

Massachusetts.  — Rev.  Stat.  1835,  c.  32,  §  1, 
p.  295;  Pope  v.  Nickerson,  3  Story  (U.  S.)465, 
19  Fed.  Cas.  No.  11,274. 

1.  Hypothecation  of  Cargo.  —  See'  the  title 
Bottomry  and  Respondentia,  vol.  4,  p.  736. 

2.  Master  at  Liberty  to  Transship  Goods.  —  See 
Shipton  v.  Thornton,  9  Ad.  &  El.  314,  36  E.  C. 
L.  150,  and  the  foreign  ordinances  there  cited 
on  p.  157. 

3.  Duty  of  Master  to  Transship  Cargo.  —  Can- 
non v.  Meaburn,  r  Bing.  243,  8  E.  C.  L.  491; 
The  Maggie  Hammond,  9  Wall.  (U.  S.)  435; 
Harrison  v.  Fortlage,  161  U.  S.  57:  McLoon  v. 
Cummings.  73  Pa.  St.  98;  Bryant  v.  Common- 
wealth Ins.  Co.,  6  Pick.  (Mass.)  142;  The  Pro- 
pellor  Niagara  v.  Cordes,  21  How.  (U.  S  )  24; 
The  Bridgewater,  4  Cine.  L.  Bui.  448,  4  Fed. 
Cas.  No.  1,864;  Waterhouse  v.  Rock  Island 
Alaska  Min.  Co.,  (C  C.  A.)  97  Fed.  Rep.  466; 
Naylor  v.  Baltzell,  Taney  (U.  S.)  55,  17  Fed. 
Cas.  No.  10,061;  Rugely  v.  Sun  Ins.  Co.,  7 
La.  Ann.  279,  56  Am.  Dec.  603;  Saltus  v.  Ocean 
Ins.  Co.,  12  Johns.  (N.  Y.)  107,  7  Am.  Dec. 
290;  Schieffelin  v.  New  York  Ins.  Co.,  9  Johns. 
(N.  Y.)  21 ;  Treadwell  v.  Union  Ins.  Co.,  6  Cow. 
(N.  Y.)  270;  Lemont  v.  Lord,  52  Me.  365; 
Rogers  v.  Murray,  3  Bosw.  (N.  Y.)  357;  Searle 
v.  Scovell,  4  Johns.  Ch.  (N.  Y.)  218;  Crawford 
v.  Williams,  1  Sneed  (Tenn.)  205. 


Estoppel  of  Purchaser.  —  The  purchaser  of  a 
cargo  sold  ar.  a  port  of  necessity  is  estopped  to 
claim  that  the  sale  was  necessary,  where  he 
has  refused  to  permit  a  vessel  belonging  to 
him  to  be  used  for  transshipping  the  cargo. 
The  Bridgewater,  4  Cine.  L.  Bui.  448,  4  Fed. 
Cas.  No.  1,864,  citing  Post  v.  Jones,  19  How. 
(U.  S.)  150. 

4.  Master  Judge  of  Necessity  for  Jettison.  — 
The  Gratitudine,  3  C.  Rob.  240;  Ralli  v. 
Troop,  157  U.  S.  398;  Dupont  de  Nemours  v. 
Vance,  19  How.  (U.  S.)  162;  Lawrence  v.  Min- 
turn,  17  How.  (U.  S.)  too:  Palten  v.  Darling, 

1  Cliff.  (U.  S.)  254;  The  Star  of  Hope,  9  Wall. 
(U.  S.)  203;  Columbian  Ins.  Co.  v.  Ashby,  13 
Pet.  (U.  S.)  344- 

5.  Ralli  v.  Troop,  157  U.  S.  400,  citing  Barn- 
ard v.  Adams,  10  How.  (U.  S.)  304,  and  Law- 
rence v.  Minturn,  17  How.  (U.  S.)  110.  See 
also  the  titles  General  Average,  vol.  14,  p. 
960;  Jettison,  vol.  17,  p.  610. 

6.  Liability  of  Master  for  Necessaries. —  Essery 
v.  Cobb,  5  C.  &  P.  358,  24  E.  C.  L.  359;  Hos- 
kins  v.  Slayton,  Lee  /.  Hard.v.  376;  Rich  v. 
Coe,  2  Cowp.  636;  Garnham  v.  Bennett,  2  Stra. 
8e6;  Hussey  v.  Christie,  9  East  426;  Farmer 
v.  Davies,  1  T.  R.  108;  Hill  v.  The  Golden 
Gate,  6  Am.  L.  Reg.  273,  12  Fed.  Cas.  No. 
6,491;  Henshaw  v.  Rollins,  5  La.  335,  25  Am. 
Dec.  180;  Descadillas  v.  Harris,  8  Me.  298; 
Perry,  v.  Osborne,  5  Pick.  (Mass.)  422;  James 
v.  Bixby,  11  Mass.  34;  Williams  v.  Windley, 
86  N.  Car.  107;  Marquand  v.  Webb.  16  Johns. 
(N.  Y.)8g;  Ingersoll  v.  Van  Bokkelin,  7  Cow. 
(N.  Y.)  670;  Stocker  v.  Cortett,  3  Brev.  (S.  Car.) 
236;  Sydnor  v.  Hurd,  8  Tew  98. 

7.  Hussey  v.  Christie,  9  East  426;  Essery  v. 
Cobb,  5  C.  &  P.  358,  24  E.  C.  L.  359;  Farmer 
v.  Davies,  1  T.  R.  108;  Garnham  v.  Bennett, 

2  Stra.  816;  Hoskins  v.  Slayton,  Lee  t.  Hardw. 
376;  James  v.  Bixby,  11  Mass.  34;  Ingersoll 
v.  Van  Bokkelin,  7  Cow.  (N.  Y.)  670;  Williams 
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b.  Authority  to  Pledge  Owner's  Credit  —  (i)  In  General — (a)  Rule 
Stated.  — -As  a  general  rule,  the  master  of  a  vessel  has  implied  authority  to 
bind  the  owner  personally  for  necessary  repairs  and  supplies,1  and  also  for 
such  advances  of  money  as  are  necessary  for  the  use  of  the  vessel  or  the  pur- 
poses of  the  voyage;2  and  this  is  so,  though  the  necessity  arises  from  the 
master's  negligence  or  misconduct.3  But  if  the  owner  or  his  personal  agent 
is  at  the  port  where  the  vessel  is  lying,  or  so  near  it  as  to  be  reasonably 
expected  to  interfere  personally,  the  master  cannot,  without  special  authoriza- 
tion, pledge  the  owner's  credit  for  repairs,  supplies,  or  advances  of  any 
character  whatever,4    unless   there    is   some    custom  of   trade  warranting 


v.  Windley,  86  N.  Car.  107;  Sydnor  v.  Hurd, 
8  Tex.  98. 

1.  Power  to  Bind  Owners  Personally  for  Neces- 
sary Repairs  or  Supplies  —  England.  —  Rocher  v. 
Busher,  1  Stark.  27,  2  E.  C.  L.  21,  18  Rev.  Rep. 
742;  Arthur  v.  Barton,  6  M.  &  VV.  138;  The 
Alexander,  6  Jur.  241;  Johns  v.  Simons,  2  Q.  B. 
425,42  E.  C.  L.  743;  Beldon  v.  Campbell,  6  Exch. 
886;  Stonehouse  v.  Gent,  2  Q.  B.  431,  note, 
42  E.  C.  L.  746.  note;  Rich  v.  Coe,  2  Cowp. 
636;  Weston  v.  Wright, 7  M.  &  W.  390;  Hoskins 
v.  Slayton,  Lee  I.  Hardw.  376;  Webster  v.  See- 
kamp,  4  B.  &  Aid.  352,  6  E.  C.  L.  515;  Garn- 
ham  v.  Bennett,  2  Stra.  816;  Frost  v.  Oliver,  2 
El.  &  Bl.  301,  75  E.  C.  L.  301,  22  L.  J.  Q.  B. 
353,  I8  Jur.  166;  Farmer  v.  Davies,  1  T.  R. 
108;  Mitcheson  v.  Oliver,  5  EI.  &  Bl.  419,  85 
E.  C.  L.  419;  The  Great  Eastern,  L.  R.  2  A.  & 
E.  88;  Hussey  v.  Christie,  9  East  426;  Speer- 
man  v.  Degrave,  2  Vern.  643;  Gunn  v.  Roberts, 
L.  R.  9  C.  P.  331;  Drain  v.  Scott,  3  Sc.  Sess. 
Cas.  (3d  ser.)  114. 

Canada.  —  Petti  pas  v  Crosby,  20  Nova 
Scotia  446,  9  Can.  L.  T.  197. 

United  States. — The  Gulnare,  24  Fed.  Rep. 
487;  Pope  v.  Nickerson,  3  Story  (U.  S.)  465; 
Philips  v.  Ledley,  1  Wash.  (U.  S.)  226,  19  Fed. 
Cas.  No.  1  r,0' 6;  Schultz  v.  Bosnian,  5  Hughes 
(U.  S.)  97;  Joy  v.  Allen,  2  Woodb.  &  M.  (U. 
S.)  303;  Naylor  v.  Baltzell,  Taney  (U.  S.)  55; 
Stringham  v.  Schloener,  4  Ben.  (U.  S.)  16; 
Webb  v.  Pierce,  1  Sprague  (U.  S.)  192;  Hill  v. 
The  Golden  Gate.  6  Am.  L.  Reg.  273,  12  Fed. 
Cas.  No.  6,491;  The  Lulu,  10  Wall.  (U.  S.) 
192;  Thomas  v.  Osborn,  19  How.  (U.  S.)  22; 
The  Ship  Fortitude,  3  Sumn.  (U.  S.)  228;  Ross 
v.  The  Ship  Active,  2  Wash.  (U.  S.)  226.  See 
also  The  Aurora,  1  Wheat.  (U.  S.)  96. 

California. — Crawford  v.  Roberts,  50  Cal. 
235. 

Connecticut.  —  Merwin  v.  Shailer,  16  Conn. 

489. 

Illinois.  —  Leddo  v.  Hughes,  15  III.  41. 

Indiana.  —  Holcrofl  v.  Halbert,  16  Ind.  256. 

Kentucky.  —  Patterson  v.  Chalmers,  7  B. 
Mon.  (Ky.)  595. 

Louisiana.  —  Henshaw  v.  Rollins,  5  La.  335, 
25  Am.  Dec.  180.  See  also  Morion  v.  Day,  6 
La.  Ann.  762. 

Maine.  —  Whilten  v.  Tisdale,  43  Me.  451. 

Maryland.  —  Abbott  v.  Baltimore,  etc., 
Steam  Packet  Co.,  1  Md.  Ch.  542. 

Massachusetts .  —  James  v.  Bixby,  11  Mass. 
36;  Urann  v.  Fletcher,  1  Gray  (Mass.)  125; 
Perry  v.  Osborne,  5  Pick.  (Mass.)  422;  Bliss  v. 
Ropes.  9  Allen  (Mass.)  339. 

Missouri,  —  Carr  7/.  Burke,  32  Mo.  233; 
Clark  v.  Humphreys,  25  Mo.  99. 

New  York.  —  Piovost  v.  Patchin,  9  N.  Y.  235; 


Ingersoll  v.  Van  Bokkelin,  7  Cow.  (N.  Y.) 
670;  Sager  v.  Nichols,  1  Daly  (N.  Y.)  1;  Ken- 
zel  v.  Kirk,  2  Abb.  App.  Dec.  (N.  Y.)  500, 
affirming  37  Barb.  (N.  Y.)  113,  21  How.  Pr.  (N. 
Y.)  184;  Mil  ward  v.  Hallett,  2  Cai  (N.  Y.)  77; 
McCreadv  v.  Thorne,  49  Barb.  (N.  Y.)  438; 
Saxton  v.  Read,  Hill  &  D.  Supp.  (N.  Y.)  323; 
Marquand  v.  Webb,  16  Johns.  (N.  Y.)  89. 

North  Carolina. — Williams  v.  Windley,  86 
N.  Car.  107. 

Pennsylvania.  —  Baring  v.  Souder,  9  Phila. 
(Pa.)  20,  29  Leg.  Int.  (Pa.)  148:  Phillips  v. 
Tapper,  2  Pa.  St.  323;  Wainwright  v.  Craw- 
ford, 3  Yeates  (Pa.)  131,  4  Dall.  (Pa.)  226. 

South  Carolina.  —  Stockei  v.  Corlett,  3  Brev. 
(S.  Car.)  236. 

Texas.  —  Sydnor  v.  Hurd,  8  Tex.  98. 

2.  Power  to  Bind  Owners  Personally  for  Money 
Advanced  —  England.  — Rocher  v.  Busher,  1 
Stark.  27, 2  E.  C.  L.  21, 18  Rev.  Rep.  742;  Robin- 
son v.  Lyall,7  Price  592;  Arthur  v.  Barton,  6  M. 
&  W.  138;  The  Alexander,  6Jur.  241;  Weston  v. 
Wright.  7  M.  &  W.  396;  Cary  v.  White,  1  Bro. 
P.  C.  284;  Beldon  v.  Campbell,  6  Exch.  886; 
Reide  v.  The  Ship  Queen  of  The  Isles,  3  Can. 
Exch.  258;  Johns  v.  Simons,  2  O.  B.  425,  42  E. 
C.  L.  743;  Stonehouse  v.  Gent,  2  O.  B.  431, 
note,  42  E.  C.  L.  746,  note;  Gunn  v.  Roberts, 
L.  R.  9  C.  P.  331. 

United  Stales.  —  Pope  v.  Nickerson,  3  Story 
(U.  S.)  465;  Fox  v.  Holt,  4  Ben.  (U.  S.)  27S; 
Ross  v.  The  Ship  Active,  2  Wash.  (U.  S.)  226. 
See  also  Thomas  v.  Osbotn,  19  How.  (U.  S.)  22. 
Illinois.  —  Leddo  v.  Hughes,  15  III.  41. 
Maine.  —  Descadillas  v.  Harris,  8  Me.  298. 
Maryland.  —  Miller  v.  Palmer,  58  Md.  451. 
Massachusetts.  —  Stearns   v.  Doe,   12  Gray 
(Mass.)  482,  74  Am.  Dec.  608;   Musson  v. 
Fales,  16  Mass.  332. 
Missouri.  —  Carr  v.  Burke,  32  Mo.  233. 
New  York.  —  Milvvard  v.  Hallett,  2  Cai.  (N. 
Y.)  77- 

Money  to  Pay  Duties  on  Cargo.  —  Where  the 

master  in  the  course  of  a  voyage  is  compelled 
to  pay  duties  in  order  to  obtain  a  clearance 
of  the  cargo,  he  has  authority  to  borrow  money 
for  the  purpose,  and  to  pledge  the  credit  of  the 
owner  of  the  vessel  for  its  repayment.  Desca- 
dillas Harris,  8  Me.  298;  Mil  ward  v.  Hallett, 
2  Cai.  (N.  Y.)  77. 

3.  Descadillas  v.  Harris,  8  Me.  298. 

4.  Presence  of  Owner  or  His  Agent  —  England. 
—  Arthur  v.  Barton,  6  M.  &  W.  138;  Beldon  v. 
Campbell,  6  Exch.  886;  Stonehouse  v.  Gent,  2 
Q.  B.  431,  note,  42  E.  C.  L.  746,  note;  Johns 
v.  Simons,  2  Q.  B.  425,  42  E.  C.  I..  743;  Gunn 
v.  Roberts,  L.  R.  9  C.  P.  331. 

Canada.  —  Pettipas   v.    Crosby,    20  Nova 
Scotia  446,  9  Can.  L.  T.  197. 
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it.1  But  the  master  may  pledge  the  owner's  credit  at  a  domestic  port,  or 
even  at  the  home  port  of  the  vessel,  if  the  owner  or  his  agent  is  not  there,  or 
within  easy  access,  at  the  time  the  necessity  arises.2 

Master  May  Purchase  Supplies  in  Neighboring  Port.  —  The  master  in  purchasing 
supplies  is  not  restricted  to  the  port  where  the  vessel  lies,  but  has  a  discretion 
to  purchase  in  a  neighboring  port,  if  it  is  more  convenient  for  him  to  do  so 
and  he  can  deal  there  more  advantageously  to  the  owner.3 

The  Fact  that  the  Master  Was  Furnished  with  Money  for  the  purpose  of  procuring 
supplies  will  not  affect  the  owner's  liability  if  the  creditor  had  no  knowledge 
of  tha-t  fact.  * 

Owners  Estopped  to  Deny  Authority  of  Person  Held  Out  as  Master.  —  Where  the  owners 
of  a  vessel  permit  a  person  to  act  as  master  and  hold  him  out  as  such,  they 
will  be  estopped  to  deny  his  authority  to  order  necessary  supplies  for  the 
vessel.5 

Necessaries  Furnished  on  Exclusive  Credit  of  Master.  —  It  is  not  essential,  to  render 
the  owner  liable  for  necessaries,  that  the  master  should  pledge  his  credit  in 
express  terms.  But  if  the  necessaries  are  furnished  upon  the  credit  of  the 
master  exclusively,  the  owner  will  not  be  liable.0 

(b)  What  Are  Necessary  Repairs,  Supplies,  and  Advances.  —  By  necessary  repairs,  sup- 
plies, and  advances,  are  meant  such  as  are  reasonably  fit  and  proper,  having 
regard  to  the  exigencies  and  requirements  of  the  ship  for  the  port  where  she 
is  lying  and  the  voyage  on  which  she  is  bound.7    The  necessity  may  vary 


United  Slates.  —  Schultz  v.  Bosman,  5 
Hughes  (U.  S.)  97;  The  Bark  Joseph  Cunard, 
Olc.  Adm.  120;  The  Jeanie  Landles,  17  Fed. 
Rep.  91;  Philips  v.  Ledley,  1  Wash.  (U.  S.) 
226,  19  Fed.  Cas.  No.  11,096.  But  see  Stting- 
ham  t.  Schloener,  4  Ben.  (II.  S.)  16. 

Maine.  —  Jordan  v.  Young,  37  Me.  276; 
Dyer  v.  Snow,  47  Me.  254. 

Maryland.  —  Pentz  v.  Clarice,  41  Md.  327. 

Massachusetts.  — See  also  Stearns  v.  Doe,  12 
Gray  (Mass.)  482,  74  Am.  Dec.  608. 

New  York.  —  Gager  v.  Babcock,  48  N.  Y. 
154,  8  Am.  Rep.  532. 

But  in  Missouri  and  Pennsylvania  it  has  been 
held  that  the  master's  authority  to  pledge  the 
owner's  credit  for  necessary  supplies  is  not 
affected  by  the  fact  that  the  owner  resides  at 
the  port  where  the  supplies  are  ordered.  Carr 
7'  Burke,  32  Mo.  233;  Glading  v.  George,  3 
Grant  Cas.  (Pa.)  290;  Winsor  v.  Maddock,  64. 
Pa.  St.  231. 

And  in  California  it  has  been  held  that  the 
master  is  prima  facie  presumed  to  have  au- 
thority at  the  home  port  where  the  owner  re- 
sides, to  pledge  !the  owner's  credit  for  such 
articles  for  the  use  of  the  vessel  as  come  under 
the  general  appellation  of  ship  stores.  Craw- 
ford v.  Roberts,  50  Cal.  235. 

1.  Custom  of  Trade.  —  Arthur  v.  Barton,  6  M. 
&  W.  138;  Gager  v.  Babcock,  48  N.  Y.  154,  8 
Am.  Rep.  532.  See  the  title  Usages  and 
Customs. 

2.  Master's  Authority  in  Home  Port  in  Absence 

of  Owner — England.  —  Ed  wards  v.  Havill,  14 
C.  B.  107,  78  E.  C.  L.  107;  Johns  v.  Simons,  2 
Q.  B.  425,  42  E.  C.  L.  743;  Arthur  v.  Barton, 
6  M.  &  W.  138;  Beldon  v.  Campbell,  6  Exch. 
886,  20  L.  J.  Exch.  342;  Robinson  v.  Lyall,  7 
Price  592.  See  also  Mitcheson  v.  Oliver,  5  El. 
&  Bl.  419.  85  E.  C.  L.  419;  Hussey  v.  Christie, 
9  East  426;  Frost  v.  Oliver  2  El.  &  Bl.  301,  75 
E.  C.  L.  301,  22  L.  J.  Q.  B.  353,  18  Jur.  166; 
Stonchouse  v.  Gent,  2  Q.  B.  431,  note,  42  E. 
C.  L.  746,  note. 


United  States. — Schultz  v.  Bosman,  5  Hughes 
(U.  S.)  97;  Fox  v.  Holt,  4  Ben.  (U.  S.)  278. 

Connecticut.  —  Fox  v.  Holt,  36  Conn.  558; 
Woodruff,  e'tc,  Iron  Works  v.  Stetson,  51 
Conn.  51. 

Maine.  —  Jordan  v.  Young,  37  Me.  276. 
New  York.  —  Gager  v.  Babcock,  48  N.  Y. 
154.  8  Am.   Rep.  532.    But  see  Provost  v. 
Patchin,  9  N.  Y.  235;  Saxton  v.  Read,  Hill  & 
D.  Supp.  (N.  Y.)  323. 

North  Carolina.  —  Williams  v.  Windley,  86 
N.  Car.  107. 

3.  Kenzel  v.  Kirk,  37  Barb.  (N.  Y.)  113,  21 
How.  Pr.  (N.  Y.)  184. 

4.  Master  Furnished  with  Money.  —  Speerman 
v.  Degrave,  2  Vern.  643;  Glading  v.  George,  3 
Grant  Cas.  (Pa.)  290.  But  see  Gunn  v. 
Roberts,  L.  R.  9  C.  P.  331. 

5.  Estoppel  to  Deny  Authority  of  Master.  — 
Stringham  v.  Schloener,  4  Ben.  (U.  S.)  16. 

6.  Necessaries  Furnished  on  Master's  Credit  Ex- 
clusively.—  Garnham  v.  Bennett,  2  Stra.  816; 
The  Alexander,  6  Jur.  241 ;  Fox  v.  Holt,  4  Ben. 
(U.  S.)  288;  Abbott  v.  Baltimore,  etc.,  Steam 
Packet  Co.,  1  Md.  Ch.  542;  James  v.  Bixby,  11 
Mass.  36;  In'gersoll  v.  Van  Bokkelin,  7  Cow. 
(N.  Y.)  670;  Williams  v.  Windley,  86  N.  Car. 
107;  Glading  v.  George,  3  Gtanl  Cas.  (Pa.)  290; 
Winsor  v.  Maddock,  64  Pa.  St.  231. 

7.  Necessary  Repairs,  Supplies,  and  Advances 
Defined. —  Webster  v.  Seekamp,  4  B.  &  Aid. 
352,  6  E.  C.  L.  515;  Arihur  v.  Barton.  6  M.  & 
W.  138;  The  Ship  Fortitude,  3  Sumn.  (U.  S.) 
228;  Fox  v.  Holt,  4  Ben.  (U.  S.)  27S;  Whitten 
v.  Tisdale,  43  Me.  451;  Stearns  v.  Doe,  12 
Gray  (Mass.)  482,  74  Am.  Dec.  608;  Bliss  v. 
Ropes,  9  Allen  (Mass.)  339;  Milward  v.  Hal- 
lett,  2  Cai.  (N.  Y.)  77.  See  also  Motion  v. 
Day,  6  La.  Ann.  762. 

What  a  Prudent  Owner  Would  Have  Done,  a 
Proper  Test.  —  Some  cases  have  held  thai  a, 
proper  mode  of  determining  the  necessity  for 
repairs,  supplies,  or  advances  in  a  particular 
case  is  to  consider  what  a  prudent  owner,  had 
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according  to  the  circumstances  of  each  particular  case,  and  when  called  in 
question  in  an  action  at  law  it  can  only  be  determined  by  a  jury,  on  a  con- 
sideration of  all  the  facts  which  go  to  make  up  the  exigencies  and  require- 
ments of  the  vessel  at  the  time  repairs  were  made,  the  articles  procured,  or  the 
money  advanced.1  But  it  has  been  held  that  where  money  is  borrowed, 
stronger  circumstances  will  be  required  to  establish  the  necessity  than  in  the 
case  of  repairs  or  supplies.* 

Master's  Authority  Limited  by  Value  of  Vessel  and  Freight.  —  The  master's  implied 
authority  to  bind  the  owner  has  been  held  never  to  extend  beyond  the  value 
of  the  vessel  and  freight.3 

Authority  to  Borrow  Money  to  Pay  Existing  Indebtedness. — A  master  has  no  author- 
ity to  borrow  money  on  the  credit  of  the  owner  to  pay  an  existing  liability 
for  repairs  done,  supplies  furnished,  or  services  performed  on  the  personal 
credit  of  the  owner  and  without  any  stipulation  for  payment  in  ready  money. 4 
But  no  such  restriction  on  the  power  of  the  master  exists  where  a  debt  has 
been  duly  contracted  which  constitutes  a  lien  on  the  vessel  or  cargo,  capable 
of  immediate  enforcement  in  a  foreign  port.5 

(c)  Burden  of  Proving  that  Repairs,  Supplies,  or  Advances  Were  Necessary.  —  The  burden 
of  showing  that  the  repairs,  supplies,  or  advances  were  necessary  is  on  the 
creditor.6 

(2)  Where  Master  Is  Ozuner  Pro  Hcic  Vice.  —  A  master  who  hires  a  vessel 
on  shares,  under  an  agreement  to  victual  and  man  her,  and  to  employ  her 
in  such  voyages  as  he  thinks  best,  thereby  becomes  the  owner  pro  hcic  vice 
during  the  continuance  of  the  contract,  and  he  has  no  authority  while  the 
contract  subsists  to  bind  the  general  owner  for  necessary  supplies,7  unless  by 
the  special  terms  of  the  hiring  the  general  owner  has  rendered  himself  liable 


he  been  present,  would  have  done  under  simi- 
lar ci  it  u  in  stances.  The  Alexander,  6Jur.  241; 
Webster  v.  Seekamp,  4  B.  &  Aid.  352,  6  E.  C. 
L.  515;  Descadillas  v.  Harris,  8  Me.  298; 
Schullz  v.  Bosman,  5  Hughes  (U.  S.)  97; 
Stirling  v.  Nevassa  Phosphate  Co.,  35  Md. 
128,  6  Am.  Rep.  372;  Whilten  v.  Tisdale.  43 
Me.  451;  Gunn  v.  Roberts,  L.  R.  9  C.  P.  331. 

1.  Necessity  a  Question  for  Jury.  —  Arthur 
v.  Barton,  6  M.  &  W.  138;  Williamson  v. 
Page,  1  C.  &  K.  581,  47  E.  C.  L.  581;  Webster 
v.  Seekamp,  4  B.  &  Aid.  352  6  E.  C.  L.  515; 
Stearns  v.  Doe,  12  Gray  (Mass.)  4S2,  74  Am. 
Dec.  608;  Milward  v.  Hallett,  2  Cai.  (N.  Y.) 
77;  Ford  v.  Crocker,  48  Barb.  (N.  Y.)  142; 
Burquin  v.  Flinn,  1  McCord  L.  (S.  Car.)  316; 
Pratt  v.  Tunno,  2  Brev.  (S.  Car.)  449. 

2.  Necessity  for  Borrowing  Money.  —  1  he 
Alexander,  6  Jur.  241;  Arthur  v.  Barton,  6  M. 
&  W.  138.  See  also  Cupisino  v.  Perez,  2 
Dall.  (Pa.)  194. 

3.  Limit  of  Master's  Authority.  —  Naylor  v. 
Baltzell,  Taney  (U.  S.)  55;  Stirling  v.  Nevassa 
Phosphate  Co.,  35  Md.  128,  6  Am.  Rep.  372. 

4.  Borrowing  to  Pay  Existing  Debt.  —  Beldon 
v.  Campbell,  6  Exch.  886. 

5.  Stearns  v.  Dos,  12  Gray  (Mass.)  487,  74 
A>n.  Dec.  608.  Bui  see  Mervvin  v.  Shailer,  16 
Conn.  489. 

6.  Burden  of  Proof  —  England.  —  Mackintosh 
v.  Mitcheson,  4  Exch.  175;  Arthur  v.  Barton, 
6  M.  &  W.  138;  Webster  v.  Seekamp,  4  B.  & 
Aid.  352,  6  E.  C.  L.  515;  Palmer  v.  Gooch,  2 
Stark.  428,  3  E.  C.  L.  475;  The  Alexander,  1 
W  Rob.  346;  The  Sophie,  1  W.  Rob.  368; 
Cary  v.  White,  1  Bro.  P.  C.  284;  Bogle  v. 
Atty.,  Gow.  50,  5  E.  C.  L.  457;  The  Alexander, 
6  Jur.  241. 


United  States.  —  Jov  v.  Allen,  2  Woodb.  & 
M.  (U.  S.)  303;  Naylor  v.  Baltzell,  Taney  (U. 
S.)  55;  Ross  v.  The  Ship  Active,  2  Wash.  (U. 
S.)  237;  The  Ship  Fortitude,  3  Sumn.  (U.  S.) 
237.  See  also  Thomas  v.  Osborn,  19  How. 
(U.  S.)  22. 

Connecticut.  —  Merwin  v.  Shailer,  16  Conn. 

489. 

Illinois.  —  Eeddo  v.  Hughes,  15  111.  41. 

Indiana.  —  Holcroft  v.  Halbert,  16  Ind.  256. 

Maine.  —  Whitten  v.  Tisdale,  43  Me.  451; 
Descadillas  v.  Harris,  8  Me.  308. 

Massachusetts. —  James     Bixby,  11  Mass.  34. 

Missouri.  —  Clark  v.  Humphreys,  25  Mo  99. 

Neiv  York.  —  Milward  v.  Hallett,  2  Cai.  (N. 
Y.)  77;  Ford  v.  Crocker,  48  Barb.  (N.  Y.)  142. 

Pennsylvania.  —  Wainwright  v.  Crawford,  4 
Dall.  (Pa.)  226.  But  see  Baring  v.  Souder,  9 
Phila.  (Pa.)  20,  29  Leg.  Int.  (Pa.)  148;  Black- 
stock  p.  Leidy,  19  Pa.  St.  335;  Lincoln  v. 
Wright,  23  Pa.  St.  76. 

See  also  Barker  v.  York,  3  La.  Ann.  90. 

7.  Where  the  Master  Is  Owner  Pro  Hac  Vice.  — 
Reeve  v.  Davis,  1  Ad.  &  El.  312,  28  E.  C.  L. 
95;  Fox  v.  Holt.  4  Ben.  (U.  S.)  278;  Webb  v. 
Peirce,  1  Curt.  (U.  S.)  104,  reversing  I  Sprague 
(U.  S.)  19a;  Mayo  v.  Snow,  2  Curt.  (\J.  S.) 
102;  Winsor  v.  Cutts,  7  Me.  261;  Stirling  v. 
Loud,  33  Md.  436;  Swift  v.  Hall,  121  Mass. 
278;  Perrv  v.  Osborne,  5  Pick.  (Mass.)  422. 
Urann  v.  Fletcher,  1  Gray  (Mass.)  125;  Baker 
v.  Huckins,  5  Gray  (Mass.)  596;  Tucker  v. 
Stimson,  12  Gray  (Mass.)  487;  Kenzel  v.  Kirk, 
2  Abb.  App.  Dec.  (N.  Y.)  500,  affirming  37 
Barb.  (N.  Y.)  113,  2r  How.  Pr.  (N.  Y.)  184. 
See  also  Thomas  v.  Osborn.  19  How.  (U.  S.) 
22;  Houston  v.  Darling,  16  Me.  413;  Thomp- 
son v.  Snow,  4  Me.  264,  16  Am.  Dec.  263; 
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for  supplies  furnished  to  the  master.1  But  to  relieve  the  owner  from  liability 
on  the  contracts  of  the  master  for  necessaries  it  must  affirmatively  appear  that 
the  master  has  entire  control  and  direction  of  the  vessel,  with  no  right  of 
interference  on  the  part  of  the  owner.*  No  private  agreement  between  the 
owner  and  the  master  as  to  how  expenses  for  repairs  and  supplies  are  to  be 
met,  or  for  whose  use  the  ship  is  to  be  run,  will  vary  the  rights  of  third  per- 
sons.3 When,  however,  a  master  is  running  a  vessel  under  a  special  contract 
to  victual  and  man  her  himself,  and  this  is  known  to  persons  furnishing  him 
with  provisions,  such  persons  cannot  recover  from  the  owner  therefor.4 

c  Authority  to  Create  Lien  on  Vessel  or  Cargo.  —  The  question 
of  the  authority  of  the  master  to  create  a  lien  upon  the  vessel  or  cargo  for 
necessary  repairs,  supplies,  and  advances  is  fully  treated  under  other  titles  in 
this  work.5 

8.  Power  to  Execute  Commercial  Paper.  —  A  master  has  no  implied  authority, 
virtute  officii,  to  execute  or  indorse  bills  or  notes.  He  cannot,  therefore, 
except  by  express  authority  from  the  owners,  bind  the  owners  or  the  vessel 
itself  by  the  execution  or  indorsement  of  such  instruments.6  But  when  a 
bill,  drawn  by  the  master  in  his  own  name,  is  ratified  by  the  owners,  they  will 
be  bound  thereby.7 

IV.  Compensation  and  Reimbursement  —  1.  Recovery  of  Wages  and  Dis- 
bursements—  a.  Right  of  Action  in  Personam — (i)  Against  Owners  of 
Vessel.  —  In  order  to  enforce  the  liability  of  the  owners  of  the  vessel  for  wages 
due  the  master,  the  latter  may  maintain  against  them  a  suit  in  admiralty  in 
personam*1 

(2)  Against  Trustees  of  Vessel.  —  Where  the  master  has  been  appointed  by 


Williams  v.  Williams,  23  Me.  17;  Saxton  v. 
Read,  Hill  &  D.  Supp.  (N.  Y.)  323.  But  see 
Rich  v.  Coe,  2  Covvp.  636. 

1.  Liability  of  Master  under  Special  Terms  of 
Contract. —  Mayo  v.  Snow,  2  Curt.  (U.  S.)  102; 
Swift  v.  Hall,  121  Mass.  278.  Rut  see  Urann 
v.  Fletcher,  1  Gray  (Mass.)  125. 

2.  Entire  Control  on  Part  of  Master.  —  Noyes 
v.  Staples,  61  Me.  422;  Wickersham  v.  South- 
ard, 67  Me.  595;  McCrealv  v.  Thorne,  49  Barb. 
(N.  Y.)  438;  Kenzel  v.  Kirk,  2  Abb.  App.  Dec. 
(Nf.  Y.)  500,  affirming  37  Barb.  (N.  Y.)  113,  21 
How.  Pr.  (N.  Y.)  184;  Saxton  v.  Read,  Hill  & 
D.  Supp.  (NT.  Y.)  323.  See  also  Lyman  v. 
Redman,  23  Me.  289. 

3.  Williams  v.  Windley,  86  N.  Car.  107.  See 
also  Schultz  v.  Bosman,  5  Hughes  (U.  S.)  97. 

4.  Fox  v.  Holt,  4  Ben.  (U.  S.)  278. 

6.  See  the  titles  Bottomry  and  Respon- 
dentia, vol.  4,  p.  736;  Contracts  of  Af- 
freightment and  Charier-Parties,  vol.  7,  p. 
156;  Maritime  Liens,  vol.  ig,  p.  1079. 

6.  No  Implied  Authority  to  Execute  or  Indorse 
Commercial  Paper. —  Holeroftw.  Wilkes,  16  Ind. 
373:  Holcroft  v.  Halbert,  16  Ind.  256;  Bowen 
v.  Stoddard,  10  Met.  (Mass.)  375;  Gregg  v. 
Robbins,  28  Mo.  347.  See  also  The  Bark 
Joseph  Cunard,  Olc.  Adm.  120.  But  see 
U  juglas  v.  Moody,  9  Mass.  548.  See  generally 
the  titles  Agency,  vol.  r,  p.  985  •et  seq\  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
pp.  163,  211. 

The  Acceptance  of  a  Bill  of  Exchange  by  the 
master  of  a  vessel,  in  his  own  name,  as  captain, 
does  not  bind  the  owner  as  acceptor.  May  v. 
Kelly.  27  Ala.  497. 

A  Usage  among  the  owners  of  whaling  ves- 
sels, at  particular  ports,  to  accept  the  bills  of 
(heir  masters,  drawn  for  supplies  furnished 
abroad,  is  an  unreasonable  one,  and  cannot 


bind  the  owners  as  acceptors  of  such  bills. 
Bowen  v.  Stoddard,  10  Met.  (Mass.)  375.  See 
the  title  Usages  and  Customs. 

So  a  custom  or  usage  among  masters  and 
clerks  of  steamboats,  for  the  master  to  draw 
bills  of  exchange  upon  the  clerk,  and  negotiate 
the  same,  is  an  unreasonable  custom  and 
cannot  be  invoked  to  fix  a  liability  upon  the 
owners  to  the  parties  to  whom  such  bills  of 
exc  hange  may  be  transferred.  Clark  v.  Hum- 
phreys, 25  Mo.  99.  See  the  title  Usages  and 
Customs. 

7.  Wallace  v.  Agry,  4  Mason  (U.  S.)  336. 

8.  Suit  in  Personam  Maintainable  Against  Own- 
ers.—  Willard  v.  Dotr,  3  Mason  (U.  S.)  91; 
The  Stephen  Allen,  Blatchf.  &  H.  Adm.  175, 
22  Fed.  Cas.  No.  13,361.  See  also  The  Schooner 
Leonidas,  Olc.  Adm.  12,  15  Fed.  Cas.  No.  8,262; 
The  Ship  Grand  Turk,  I  Paine  (U.  S.)  73,  10 
Fed.  Cas.  No.  5,683;  The  Santa  Anna,  Blatchf. 
&  H.  Adm.  79,  21  Fed.  Cas.  No.  12,325;  The 
Brig  George,  1  Sumn.  (U.  S.)  151;  Barllette  v. 
The  Viola,  3  Chicago  Leg.  N.  245,  2  Fed.  Cas. 
No.  1,083;  Bissell  v.  Mepham,  Woolw.  (U,  S.) 
225,  3  Fed.  Cas.  No.  1,450,  affirmed  9  Wall. 
(U.  S.)  370. 

Master  Acting  as  Pilot.  —  Where  the  original 
contract  between  the  master  and  owners  of  the 
vessel  provided  that  the  master  should  per- 
form the  services  of  a  pilot  in  addition  to  his 
duties  as  master,  but  did  not  fix  any  price  for 
his  services  in  either  capacity,  it  was  held  that 
he  could  recover  a  reasonable  compensation 
fcr  his  services  rendered  both  as  master  and 
as  pilot.  Bissell  v.  Mepham,  Woolw.  (U.  S.) 
225,  3  Fed.  Cas.  No.  1,450,  affirmed  9  Wall. 
(U.  S.)37o. 

What  Claims  Against  a  Master  Constitute  a 
Set-off  in  an  action  for  his  wages.    See  Winsor 
v.  Sampson,  1  Sprague  (U.  S.)  548,  30  Fed.  Cas. 
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trustees  who  hold  the  title  of  the  vessel,  controlling  and  managing  her  for  the 
beneficial  owners,  such  trustees  are  personally  liable  to  the  master  for  his 
wages.1 

(3)  Against  Vnderzvr  iters  After  Abandonment.  —  After  a  vessel  has  been 
abandoned  to  the  underwriters  and  accepted  by  them,  if  the  master  continues 
to  perform  his  duties  at  their  request  or  with  their  consent,  they  become 
liable  as  owners  for  his  wages  and  disbursements  for  the  part  of  the  voyage 
subsequent  to  the  abandonment,  and  to  enforce  this  liability  the  master  may 
maintain  against  them  a  suit  in  admiralty  in  personam."2.  As  regards  the 
measure  of  the  master's  compensation  in  such  a  case,  where  the  master  and 
the  underwriters  have  elected  to  pursue  the  original  voyage,  it  is  presumed 
that  the  continuation  of  the  voyage  is  undertaken  upon  the  terms  of  the  orig- 
inal contract  between  the  master  and  the  owners.3 

b.  RIGHT  TO  LIEN  —  (i)  Lien  OH  Vessel — (a)  In  England  and  Canada.  —  The 
former  rule  in  England  and  Canada  was  that  the  master  had  no  lien  on  the 
vessel,  either  for  his  wages  or  the  disbursements  made  by  him  on  account  of 
the  ship,  whether  during  a  voyage  or  in  the  home  port.4 

English  statutes.  —  But  statutes  have  been  enacted  in  England  giving  the 
master  such  a  lien.  The  first  of  these  statutes  was  the  Merchant  Seamen  Act 
of  1844,  which  gave  to  the  master  for  the  recovery  of  his  wages  all  the  rights, 
liens,  and  remedies  of  an  ordinary  seaman,  but  only  in  the  case  of  the  owner's 
bankruptcy.5  This  was  followed  by  the  Merchant  Shipping  Act  of  1854, 
which  re-enacted  the  provision  in  the  Act  of  1844  as  regards  the  master's 
wages,  omitting,  however,  all  reference  to  the  bankruptcy  of  the  owner.6 
Then  was  enacted  the  Admiralty  Court  Act  of  1861,  which  provided  that  the 
admiralty  court  shall  have  jurisdiction  "  over  any  claim  by  the  master  of  an}' 
ship  for  wages  earned  by  him  on  board  the  ship  and  for  disbursements  made 
by  him  on  account  of  the  ship."  It  was  held,  under  the  statute,  that  the 
master  was  not  entitled  to  a  maritime  lien  on  the  ship  for  his  disbursements.7 

No.  17,888;  Willard  v.  Dorr,  3  Mason  (U.  S.)  Hamilton  v.  Baker,  14  App.  Cas.  209;  The 

161;  Marshall  v.  Crawford,  4  Savvy.  (U.  S.)  37,  Aura,  Young  (Nova  Scotia)  54. 

16  Fed.  Cas.  No.  9,126.  To  What  Vessel  Lien  Attached.  —  Under  this 

1.  Suit  Maintainable  Against  Trustees.  —  Win-  statute  it  was  held  that  the  master's  lien  for 
sor  v.  Sampson,  1  Sprague  (U.  S.)  548,  30  Fed.  washes  affected  only  the  ship  in  which  the 
Cas.  No.  17,888.  wages  were  earned.  The  Julindup,  1  Spinks  71. 

As  to  the  Personal  Liability  of  Trustees  on  their  6.  Merchant  Shipping  Act  of  1854.  —  Stat.  17 

contracts  relating  to  the  trust  estate,  see  the  &  18  Vict.,  c.  104;  The  Caledonia,  2  Jur.  N. 

title  Trusts  and  Trustees.  S.  4S,  Swabey  17,  4  W.  R.  183;  The  Rajah  of 

2.  Recovery  from  Underwriters  After  Abandon-  Cochin,  Swabey  473;  The  Blakeney,  Swabey 
ment.  —  Hammond  v.  Essex  F.  &  M.  Ins.  Co.,  428,  5  Jur.  N.  S.  418;  The  Glentanner,  Swabey 
4  Mason  (U.  S.)  190;  M'Bride  v.  Marine  Ins.  415;  The  Daring,  L.  R.  2  A.  &  E.  260;  Hamil- 
Co.,  7  Johns.  (N.  Y.)  431.  See  also  Sharp  v.  ton  v.  Baker,  14  App.  Cas.  209;  The  Aura, 
Gladstone,  7  East  24.  Young  (Nova  Scotia)  54. 

3.  Presumption  as  to  Terms  of  Compensation.  —  Statute  Applicable  to  Masters  also  Part  Owners. 
Ham mond  v.  Essex  F.  &  M.  Ins.  Co.,  4  Mason  — The  City  of  Mobile,  L.  R.  4  A.  &  E. 
(U.  S  )  196.  191;   The  Bella  Mudge,  Young  (Nova  Scotia) 

As  to  the  General  Effect  of  an  Abandonment,  see  222;   The   Aura,  Young   (Nova   Scotia)  54. 

the  title  Abandonment  and  Total  Loss,  vol.  Compare  The  D.  Jex,  13  L.  T.  N.  S.  22. 

1,  p.  4  et  seq.  Statute  Not  in  Force  in  Manitoba.  —  Bergman 

4.  No  Lien  for  Wages  or  Disbursements. —  Ragg  v.  The  Ship  Aurora,  3  Can.  Exch.  228. 

v.  King,  2  Stra  858;  Read  v.  Chapman,  2  Stia.  No  Right  to  Ten  Days' Pay  or  Payment  of  Wages 
937;  The  Favourite,  2  C.  Rob.  232;  Clay  v.  to  Settlement  of  Claim.  —  Though  under  this  act 
Snelgrave,  12  Mod.  405,  Holt.  K.  B.  595,  Carth.  the  master  is  held  to  be  entiiled  to  all  the 
51S;  The  Lord  Hobatt,  2  Dods.  104;  VVilkins  remedies  given  to  seamen,  yet  it  would  seem 
v.  Carmichael,  I  Dougl.  101;  Hussey  v.  Chris-  that  he  cannot  recover  the  double  pay  for  de- 
tie,  9  East  426;  Land  v.  Maiden,  5  U.  C.  Q.  lay  in  the  payment  of  wages  granted  to  sea- 
B.  309.  See  also  Gibson  v.  Ingo,  6  Hare  112;  men  by  section  191  of  the  act.  The  Aiina, 
Smith  v.  Plummer,  1  B.  &  Aid.  575;  Bristow  12  P.  D.  118,  overruling  The  Princess  Helena, 
v.  Whitmore,  9  H.  L.  Cas.  39L  Lush.  190.     Compare  The  Turgot,  ir  P.  D.  21 ; 

5.  Merchant  Seamen  Act  1844. —  Stat.  7  &  8  The  Rainbow,  53  L.  T.  N.  S.  91. 

Vict.,  c.  112;  The  Princess  Royal,  2  VV.  Rob.  7.  Admiralty  Court  Act  1861 — No  Lien  on 
373;  The  Great  Northern,  2  W.  Kob.  509;  The  Vessel  for  Disbursements.  —  Stai.  24  Vict.,  c.  10; 
Simlah,  15  Jur.  865;  The  Repulse,  9  Jur.  73S;     Hamilton  y.  Baker,  58  L.  J.  P.  57,  14  App. 
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Afterwards  the  Merchant  Shipping  Act  of  1889  was  passed,  expressly  giving 
shipmasters  a  statutory  lien  tor  disbursements  in  place  of  the  right  which  had 
been  erroneously  accorded  to  them  in  the  admiralty  courts.1 

Canadian  statutes.  —  Masters  of  vessels  are  also  given  a  lien  for  their  wages 
by  statute  in  Canada.2 

(b)  In  United  States  —  aa.  Lien  for  Wages.  —  In  the  United  States  it  is  a  well- 
settled  rule  of  maritime  law  that  in  the  absence  of  statutes  affording  him  such 
a  lien  the  master  has  no  lien  on  the  vessel  for  his  wages.3 

The  Reason  for  This  Rule  has  generally  been  ascribed  to  the  presumption  that 
the  master,  when  contracting  for  his  wages,  trusts  to  the  personal  credit  of 
the  owner.4 

Another  Reason  for  the  rule  is  that  such  a  lien  would  be  attended  with  great 
inconvenience  if  the  master  could  enforce  it  abroad  and  thus  compel  a 
sacrifice  of  the  ship.5 

No  Lien  on  Proceeds  of  Sale.  —  The  rule  is  applicable  to  the  proceeds  derived 
from  the  sale.of  the  vessel.6 

inland  Navigation.  —  And  it  has  been  held  that  the  doctrine  applies  with 
equal  force  to  vessels  navigating  inland  waters  and  to  those  sailing  the  high 
seas. 7 

Master  Acting  in  Dual  Capacity.  — -In  the  absence  of  a  special  contract  for  extra 
compensation,  one  registered  or  enrolled  as  master  has  no  lien  on  the  vessel 


Cas.  209,  61  L.  T.  N.  S.  26,  38  W.  R.  129,  6 
Asp.  M.  Cas.  413  [reversing  12  P.  D.  158,  and 
overruling  The  Glentanner,  Swabey  415;  The 
Mary  Ann,  L.  R.  1  A.  &  E.  8;  The  Feronia, 
L.  R.  2  A.  &  E.  65;  The  Fairporl,  8  P.  D.  48; 
The  Ringdove.  11  P.  D.  120];  Reide  v.  The 
Ship  Queen  of  the  Isles,  3  Can.  Exch.  258. 
See  also  The  Chieftain,  Brown  &  L.  104.  9jur. 
N.  S.  388,  32  L.  J.  Adm.  106,  n  W.  R.  537,  8 
L.  T.  N.  S.  120;  In  re  Rio  Grande  Do  Sul 
Steamship  Co.,  5  Ch.  D.  282;  The  Aura,  Young 
(Nova  Scotia)  54;  The  Great  Eastern,  L.  R.  1 
A.  &  E.  384;  The  City  of  Petersburg,  Young 
(Nova  Scotia)  1. 

1.  Merchant  Shipping  Act  1889.  —  52  &  53 
Vict.,  c.  46;  Morgan  v.  The  Ste&.mship  Castle- 
gate.  (1893)  A.  C.  38;  The  Orienta,  (1895)  P.  49. 

2.  Canadian  Statutes.  —  Bergman  v.  The  Ship 
Aurora,  3  Can.  Exch.  228. 

3.  No  Lien  on  Ship  for  Wages  under  Maritime 
Law  of  United  States  — United  States.  —  Norton 
v.  Switzer,  93  U.  S.  355;  The  Short  Cut,  6  Fed. 
Rep.  630;  The  M.  Vandecook,  24  Fed.  Rep. 
472;  The  Wyoming,  36  Fed.  Rep.  493;  The 
Georgia,  46  Fed.  Rep.  669;  The  Nebraska,  (C. 
C.  A.)  75  Fed.  Rep.  598;  The  Dubuque,  2  Abb. 
(U.  S.)  20,  2  Chicago  Leg.  N.  381,  7  Fed.  Cas. 
No.  4,110;  The  Ship  Grand  Turk,  1  Paine  (U. 
S.)  73.  10  Fed.  Cas.  No.  5,683;  Revens  v. 
Lewi;,  2  Paine  (U.  S.)  202,  20  Fed.  Cas.  No. 
11,711;  The  Steam-Boat  Orleans  v.  Phoebus, 
11  Pet.  (U.  S.)  175;  Willard  v.  Dorr,  3  Mason 
(U.  S.)  91,  29  Fed.  Cas.  No.  17,679;  Dudley  v. 
The  Steamboat  Superior,  Newb.  Adm.  176,  3 
Am.  L.  Reg.  622,  7  Fed.  Cas.  No.  4,115;  Phil- 
lips v.  The  Ship  Thomas  Scattergood,  Gilp. 
(U.  S.)  1,  19  Fed.  Cas.  No  11,106;  Bartlette  v. 
The  Viola,  3  Chicago  Leg.  N.  245,  2  Fed.  Cas. 
No.  1,083;  Zollnger  v.  The  Emma.  3  Cent.  L. 
J.  285,  22  Int.  Rev.  Rec.  154,  30  Fed.  Cas.  No. 
18,218,  criticised  Ex  p.  Claik,  1  Sprague  (U.  S.) 
69,  5  Fed.  Cas.  No.  2,796;  The  Barque  Havana, 
1  Sprague  (U.  S.)  402.  See  also  The  Eolian,  1 
Biss.  (U.  S.)  321,  8  Fed.  Cas.  No.  4,504. 

20  C.  of  L. — 15 


Massachusetts.  —  Richardson  v.  Whiting,  18 
Pick.  (Mass.)  530. 

New  York. — Jenkins  v.  Wheeler,  4  Robt. 
(N.  Y.)575;  Van  Bokkelin  v.  Ingersoll,  5  Wend. 
(N.  Y.)  315,  reversing  on  this  point  7  Cow.  (N. 
Y.)  670. 

Pennsylvania.  —  Fisher  v.  Willing,  8  S.  &  R. 
(Pa.)  118. 

Rule  Not  Applicable  to  Master  in  Name  Only.  — 

But  the  rule  of  the  text  is  not  applicable  to  a 
person  who  in  the  libel  describes  himself  as 
master,  where  the  proofs  show  that  he  is  but 
an  ordinary  seaman  and  therefore  is  entitled 
to  a  seaman's  remedy  for  his  wages.  The 
Imogene  Terry,  19  Fed.  Rep.  463. 

So  where  a  person  was  hired  to  go  on  a  voy- 
age as  nominal  master,  but  was  never  master 
in  fact,  it  was  held  that  his  contract  for  wages 
with  the  master  was  cognizable  in  admiralty, 
and  binding  on  the  vessel  and  owners.  L'Arina 
v.  Brig  Exchange,  Bee  Adm.  198. 

Rule  Not  Applicable  to  Engineer  of  Steam 
Dredge.  —  The  Atlantic,  53  Fed.  Rep.  607. 
Rule  Not  Applicable  to  Sailing-Master  of  Yacht. 

—  The  Carlotta,  30  Fed.  Rep.  378. 

4.  Reason  for  Rule.  —  See  The  Atlas,  42  Fed. 
Rep.  793;  The  Lena  Mowbray,  71  Fed.  Rep. 
720;  Willard  v.  Dorr,  3  Mason  (U.  S.)  91;  and 
the  cases  cited  to  the  general  rule. 

5.  The  Ship  Grand  Turk,  I  Paine  (U.  S.) 
73- 

6.  Rule  Applicable  to  Proceeds  of  Sale  of  Vessel. 

—  Gardner  v.  The  Ship  New  Jersey,  I  Pet. 
Adm.  223,  9  Fed.  Cas.  No.  5,233. 

7.  Doctrine  Applicable  to  Vessels  Navigating 
Inland  Waters. —  The  Steamboat  Oileans  v. 
Phoebus,  11  Pet.  (U.  S.)  175;  The  Nebraska, 
(C.  C.  A.)  75  Fed.  Rep.  598.  See  also  The 
Short  Cut,  6  Fed.  Rep.  630. 

Purser  in  Charge  of  Freight  Money.  —  The 
mere  fact  that  the  purser  of  the  boat  had  charge 
of  the  freight  money  has  been  held  not  to 
affect  the  rule.  The  Nebraska,  24  U.  S.  App. 
559- 
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for  services  rendered  in  another  capacity,  such  as  clerk  1  or  pilot.2 

Mate's  Lien  for  Master's  Wages.  —  When  the  mate,  by  the  death  or  disability 
of  the  master,  succeeds  to  the  command  of  a  vessel,  though  he  does  not 
thereby  lose  his  lien  on  the  vessel  for  his  wages  as  mate,  yet  he  gains  no  lien 
for  additional  wages  as  master,  but  may  of  course  recover  such  wages  in  an 
action  at  common  law  or  by  a  suit  in  admiralty  in  personam? 

bb.  Lien  for  Disbursements.  — The  authorities  are  in  conflict  as  to  whether  or 
not  the  master  has  a  lien  on  the  vessel  for  his  disbursements.  Some  of  the 
cases  hold  that  he  has  no  lien,4  while  others  seem  to  favor  allowing  such  a 
lien.5  Pursuant  to  the  latter  view,  it  has  been  held  that  where  the  disburse- 
ments had  been  made  abroad,  the  master  should  be  paid  his  claim  therefor 
out  of  the  proceeds  derived  from  the  sale  of  the  vessel,6  and  under  such  cir- 
cumstances it  has  been  held  also  that  he  had  an  actual  lien  which  he  could 
enforce  against  the  vessel  upon  her  return  to  her  home  port.7 

(2)  Lien  on  Freight  and  Cargo  —  (a)  Lien  for  Wages.  —  On  the  ground  that 
the  freight  is  but  an  incident  of  the  vessel,  it  has  been  held  in  some  cases 
that  the  master  can  have  no  lien  thereon  for  his  wages.8  But  on  the  other 
hand  it  has  been  held  that  such  a  lien  exists  in  favor  of  the  master,  no  dis- 
tinction being  recognized  in  this  respect  between  claims  for  wages  and  for  dis- 
bursements.9 And  the  lien  has  been  extended  to  the  cargo  belonging  to  the 
owner  10  or  to  a  third  person,11  to  the  extent  of  the  freight  actually  earned. 

(b)  Lien  for  Disbursements. — In  England  the  established  doctrine  is  that  the 
master  has  no  lien  on  the  freight  for  his  disbursements  on  account  of  the  ship 
during  the  voyage,  or  for  the  premiums  paid  by  him  abroad  for  the  purpose 
of  procuring  the  cargo. 13    But  in  the  United  States  the  rule  is  that  for  his 


1.  No  Lien  for  Services  as  Clerk.  —  The  Gate 
City,  5  Biss.  (U.  S.)  200,  10  Fed.  Cas.  No. 
5,267. 

2.  No  Lien  for  Services  as  Pilot.  —  The  Eolian, 
1  Biss.  (U.  S.)  321,  8  Fed.  Cas.  No.  4,504,  re- 
versing 1  Bond  (U.  S.)  267,  15  Fed.  Cas.  No. 
8,465;  Bartlette  v.  The  Viola,  3  Chicago  Leg. 
N.  245,  2  Fed.  Cas.  No.  1,083;  The  Willamette 
Valley,  76  Fed.  Rep.  846.  Compare  The  Atlas, 
42  Fed.  Rep.  793.    And  see  the  title  Pilots. 

3.  Mate  Not  Entitled  to  Lien  for  Wages  as  Mas- 
ter.—  The  Schooner  Leonidas,  Olc.  Adm.  12, 
15  Fed.  Cas.  No.  8,262;  The  Brig  George,  I 
Sumn.  (U.  S.)  151;  The  Fanny  Gardner,  5 
Biss.  (U.  S.)  209,  8  Fed.  Cas.  No.  4,642;  Smith 
v.  Curtis,  5  Allen  (Mass.)  367.  See  also  the  title 
Maritime  Liens,  vol.  19,  p.  11 16. 

4.  Lien  on  Vessel  for  Disbursements  Denied.  — 
The  Larch,  2  Curt.  (U.  S.)  427,  14  Fed.  Cas. 
No.  8,085,  reversing  The  Larch,  3  Ware  (U.  S.) 
28,  14  Fed.  Cas.  No.  8,086,  folloiued'in  Bartlette 
v.  The  Viola,  3  Chicago  Leg.  N.  245,  2  Fed. 
Cas.  No.  1,083. 

Master  a  Part  Owner.  —  The  Larch,  2  Curt. 
(U.  S.)  427,  14  Fed.  Cas.  No.  8,085. 

5.  Lien  for  Disbursements  Allowed.  —  See  the 
dictum  of  Story,  J.,  in  The  Ship  Packet,  3  Ma- 
son (U.  S.)  255,  18  Fed.  Cas.  No.  10,654. 

6.  Disbursements  Made  Abroad  —  Payment  from 
Proceeds  of  Sale.  —  Gardner  v.  The  Ship  New 
Jersey,  Pet.  Adm.  223,  9  Fed.  Cas.  No.  5,233. 
See  also  The  Santa  Anna,  Blatchf.  &  H.  Adm. 
79,  21  Fed.  Cas.  No.  12,325.  But  see  The 
Larch,  2  Curt.  (U.  S.)  427,  14  Fed.  Cas.  No. 
8,085. 

As  to  the  Doctrine  of  Subrogation  in  Admiralty, 

see  the  case  cited  in  the  foregoing  note  and  the 
criticism  therein.  See  also  The  Tangier,  2 
Lowell  (U.  S.)  7,  23  Fed.  Cas.  No.  13,744. 
And  see  the  title  Subrogation. 


7.  Lien  for  Disbursements  Made  Abroad.  —  Ex 

p.  Clark,  1  Sprague  (U.  S.)  69,  5  Fed.  Cas.  No. 
2,796. 

8.  No  Lien  on  Freight  for  Wages.  —  Smith  v. 
Plummer,  1  B.  &  Aid.  575;  Land  v.  Maiden, 
5  U.  C.  Q.  B.  309;  Jenkins  v.  Wheeler,  4  Robt. 
(N.  Y.)  575;  Van  Bokkelin  v.  Ingersoll,  5 
Wend.  (N.  Y.)  317,  reversing  7  Cow.  (N.  Y.)670. 
See  also  Bristow  v.  Whitmore,  9  H.  L.  Cas. 
391;  Shaw  v.  Gookin,  7  N.  H.  16. 

9.  Rule  to  the  Contrary.  —  Drinkwater  v.  The 
Brig  Spartan.  Ware  (U.  S.)  149,  7  Fed.  Cas.  No. 
4,085.  And  see  infra,  the  next  following 
division  of  this  section,  Lien  for  Disbursements. 

10.  Lien  on  Cargo  of  Owner.  —  Drinkwater  v. 
The  Brig  Spartan,  Ware  (U.  S.)  149,  7  Fed. 
Cas.  No.  4,085.  Compare  Vowell  v.  Bacon,  4 
Cranch  (C.  C.)  97,  28  Fed.  Cas.  No.  17,018. 

11.  Cargo  Belonging  to  Third  Person.  —  The 
Arcturus,  17  Fed.  Rep.  95. 

12.  Doctrine  that  Master  Has  No  Lien.  ■ —  Smith 
v.  Plummer,  1  B.  &  Aid.  575,  followed  in  At- 
kinson v.  Cotesworth,  3  B.  &  C.  647,  10  E.  C. 
L.  209;  The  Steamship  Castlegate,  (1893)  A. 
C.  38.  See  contra.  White  v.  Baring,  4  Esp. 
22. 

Contract  in  Excess  of  Master's  General  Author- 
ity.—  It  has  been  held  that  where  a  master 
makes  a  special  contract,  \vhii_h  in  respect  to  his 
general  authority  as  master  is  ultra  vires,  and 
in  order  to  fulfil  it  he  incurs  special  expense, 
the  case  becomes  one  of  ordinary  principal  and 
agent,  and  if  the  owner  adopts  ihe  benefit  of 
the  contract  he  must  in  equity  bear  its  bur- 
den; hence  the  master  was  held  to  be  first  en- 
titled to  be  repaid  his  disbursements  out  of  the 
freight  earned  under  a  charter-party,  and  the 
owner  entitled  only  to  the  net  freight  after 
deducting  these  charges.  Bristow  v.  Whit- 
more, g  H.  L.  Cas.  391. 
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necessary  disbursements  towards  incidental  expenses,  and  for  liabilities  which 
he  contracts  in  respect  to  matters  entailing  such  expenses,  during  the  voyage, 
the  master  has  a  lien  on  both  the  freight  and  cargo. 1 

After  Payment  of  Freight  by  Consignees.  —  This  lien  has  been  held  to  attach  even 
where  the  consignees  of  goods  have  paid  the  freight  to  the  owners.2 

Assignability  of  Lien.  —  The  lien  is  assignable  by  the  master  so  as  to  vest  in 
the  assignee  the  same  rights  which  the  master  possessed  by  virtue  thereof.3 

Delivery  of  Goods  to  Bailee.  —  And  it  has  been  held  that  the  delivery  of  the 
goods  to  a  bailee  for  safekeeping  was  not  such  a  parting  with  their  possession 
as  to  destroy  the  master's  lien.4 

(3)  Lien  Given  by  State  Statute.  —  In  several  states  statutes  have  been 
passed  giving  to  a  master  of  a  vessel  a  lien  for  his  wages  or  disbursements, 
or  both.  Such  statutes  have  been  held  enforceable  in  a  court  of  admiralty 
when  the  case  is  within  the  reason  authorizing  an  exception  from  the  general 
admiralty  rule  denying  such  lien.5  But  to  sustain  in  a  court  of  admiralty  a 
lien  for  wages  under  such  a  statute,  a  master  must  bring  himself  within  the 
express  provisions  of  the  act.0 

Master  a  Part  Owner.  —  The  general  principle  that  a  maritime  lien  cannot  arise 
in  favor  of  a  part  owner  7  has  been  held  applicable  to  prevent  the  enforcement 
of  a  state  statute  giving  a  master  a  lien  on  the  vessel  for  his  wages.8 

Services  on  Credit  of  Vessel.  —  And  where  the  services  for  payment  of  which  a 
master  claims  a  statutory  lien  were  not  rendered  on  the  credit  of  the  vessel, 
he  has  been  denied  the  relief  provided  in  the  statute.9 

Statutory  Lien  Assignable.  —  A  lien  for  wages,  given  to  a  master  by  a  state 


1.  Master's  Lien  in  the  United  States —  United 
States  Courts. —  Drinkwater  v.  The  Brig  Spar- 
tan, Ware  (U.  S.)  149,  7  Fed.  Cas.  No.  4,085; 
Gardner  v.  The  Ship  New  Jersey,  1  Pet.  Adm. 
223,  9  Fed.  Cas.  No.  5,233;  The  Ship  Packet, 
3  Mason  ((J.  S.)  255;  18  Fed.  Cas.  No.  10,654. 
Sse  also  Ex  p.  Clark,  1  Sprague  (U.  S.)  69,  5 
Fed.  Cas.  No.  2,796;  The  Eliza  Jane.  1  Sprague 
(U.  S.)  152,  8  Fed.  Cas.  No.  4, -563;  The  Larch, 
2  Curt.  (U.  S.)  427,  14  Fed.  Cas.  No.  8,085,  3 
Ware  (U.  S.)  28,  14  Fed.  Cas.  No.  8,086. 

Maine. —  Newhall  v.  Dunlap,  14  Me.  180, 
31  Am.  Dec.  45. 

Massachusetts.  —  Lane  v.  Penniman,  4  Mass. 
91;  Goodridge  v.  Lord,  10  Mass.  483;  Lewis  v. 
Hancock,  11  Mass.  72;  Call  v.  Richards,  1 
Gray  (Mass.)  179.  See  also  Richardson  v. 
Whiting,  18  Pick.  (Mass.)  530. 

New  Hampshire.  —  Shaw  v.  Gookin,  7  N. 
H.  16. 

New  York.  —  Van  Bokkelin  v.  Ingersoll,  5 
Wend.  (N.  Y.)  315,  7  Cow.  (N.  Y.)  670;  Sorley 
v.  Brewer,  1  Daly  (N.  Y.)  79,  affirming  18 
How.  Pr.  (N.  Y.)  276.  See  also  Milward  v. 
Hallett,  2  Cai.  (N.  Y.)  77. 

The  case  of  Hodgson  v.  Butts,  3  Cranch  (U. 
S.)  140,  has  frequently  been  cited  to  this  propo- 
si'ion,  but  would  seem  not  to  be  in  point. 

2.  Lien  After  Payment  of  Freight.  —  Lewis  v. 
H  incock,  11  Mass.  72. 

3.  Master's  Lien  Assignable.  —  Sorley  v. 
Brewer,  1  Daly  (N.  Y.)  79,  affirming  18  How. 
Pr.  (N.  Y.)  276;  Sturtevant  v.  Brewer,  4  Bosw. 
(N.  Y.)  628. 

4.  Lien  Not  Divested  by  Delivery  of  Goods  to 
Bailee.  —  In  Ingersoll  v.  Van  Bokkelin,  7  Cow. 
(N.  Y.)  670. 

Lien  of  Master  on  Lays  of  Seamen.  —  So  in 
Barney  v.  Coffin,  3  Pick.  (Mass.)  115,  ii  was 
held  to  be  a  reasonable  usage  of  the  whale 


fisheries  for  the  master  to  have  a  lien  upon  the 
lays  or  shares  of  the  seamen,  whether  assigned 
or  not,  for  supplies  furnished  them  during  the 
voyage,  and  that  by  delivering  oil  for  sale  to 
a  general  agent  for  settling  the  voyage  the 
master  did  not  part  with  this  right  to  reim- 
bursement. 

5.  When  Statutory  Lien  Enforceable.  ■ —  The 
Lena  Mowbray,  71  Fed.  R  p.  720;  The  Wil- 
liam M.  Hoag,  69  Fed.  Rep.  742,  affirmed  168 
U.  S.  443;  Whitney  v.  The  Scow-Schooner 
Mary  Gratwick,  2  Sawy.  (U.  S.)  342,  29  Fed. 
Cas.  No.  17,591. 

Liens  under  State  Statutes  Distinguished  from 
Maritime  Liens.  —  See  the  title  Maritime  Liens, 
vol.  19,  p.  1084. 

Lien  Abolished  in  California.  —  The  master's 
lien  for  wages,  formerly  existing  in  this  stale, 
was  abolished  by  Civ.  Code  Cal.,  §  3055.  The 
Louis  Olsen,  (C.  C.  A.)  57  Fed.  Rep.  845,  re- 
versing 52  Fed.  Rep.  652. 

Master  Not  a  "  Clerk."  —  A  master  acting  as 
superintendent  of  the  construction  of  a  boat 
is  not  a"  clerk  "  within  the  meaning  of  the 
Pennsylvania  Act  of  April  20,  1858  (1  Purd.  87), 
relating  to  boats  engaged  in  navigating  certain 
inland  waters.  The  Short  Cut,  6  Fed. -Rep. 
630. 

6.  Claim  Must  Be  Within  Express  Provisions  of 
Act.  —  The  Short  Cut,  6  Fed.  Rep.  630;  Parker 
v.  The  Little  Acme,  43  Fed.  Rep.  925. 

7.  Lien  Not  Enforceable  in  Favor  of  Part  Owner. 

—  See  the  title  Maritime  Liens,  vol.  19,  p. 
rioi. 

8.  The  Lena  Mowbray,  71  Fed.  Rep.  720. 

9.  Credit  of  Vessel.  —  The  Lena  Mowbray,  71 
Fed.  Rep.  720,  citing  The  Samuel  Marshall,  6 
U.  S.  App.  389,  54  Fed.  Rep.  396,  and  Lighters 
Nos.  27  &  28,  15  U.  S.  App.  236,  57  Fed.  Rep. 
664. 
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statute,  has  been  considered  to  be  upon  the  same  footing  as  other  maritime 
liens  as  respects  its  assignability : 1  so  where  such  a  lien  has  been  assigned, 
and  there  appears  no  reason  for  suspecting  the  fairness  of  the  transaction,  the 
lien  may  be  enforced  by  the  assignee  in  a  court  of  admiralty.3 

Limitation  in  Statute  No  Bar  to  Lien.  —  Under  a  state  statute  which  provided 
that  an  action  to  enforce  against  the  boat  or  vessel  the  lien  given  by  the  act 
should  be  begun  within  a  certain  time,  it  was  held  that  a  master's  lien  for 
wages  was  not  affected  by  the  statutory  limitations ;  the  reason  being  that 
the  provisions  which  undertook  to  confer  upon  the  state  court  the  right  to 
enforce  by  proceedings  in  rem  the  lien  created  by  the  statute  were  void,  and 
that  the  limitation  of  such  proceedings  was  therefore  necessarily  ineffectual.3 
There  is  authority,  however,  to  the  contrary.4 

Employment  of  Master  by  Receiver  or  Sheriff  in  Possession.  —  Where  the  services  for 
which  the  master  claims  a  lien  by  virtue  of  a  state  statute  were  rendered  while 
the  vessel  was  in  the  custody  of  an  officer  acting  under  judicial  process,  the 
lien  is  enforceable  in  admiralty,  provided  that  the  operation  of  the  vessel 
during  the  time  the  services  were  rendered  was  authorized  by  the  court 
having  jurisdiction.5  But  where  the  employment  of  the  vessel  under  similar 
circumstances  was  unauthorized,  and  was  conducted  by  the  officer  upon  his 
own  responsibility,  the  master  can  claim  no  lien  under  the  statute,  but  must 
look  to  the  officer  for  compensation.6 

(4)  Lien  of  Master  of  Foreign  Vessel  —  In  United  States.  —  A  lien  for  wages 
or  disbursements,  given  to  the  master  of  a  foreign  vessel  by  the  law  of  the 
country  to  which  the  vessel  belongs,  will  be  enforced  on  the  vessel  or  its 
proceeds  by  the  admiralty  courts  of  the  United  States,  although  by  the 
maritime  law  of  this  country  the  master  has  no  such  lien.7  But  the  rule  does 
not  apply  where  there  is  no  evidence  as  to  the  law  of  the  country  to  which 
the  vessel  belongs;  under  such  circumstances  the  law  of  the  forum  must 
govern  the  case.8  And  such  liens  will  not  be  enforced  in  preference  to  liens 
entitled  to  priority  by  the  maritime  law  of  the  United  States.9 


1.  Lien  Enforceable  by  Assignee.  —  See  the  title 

Maritime  Liens,  vol.  19,  p.  1136. 

2.  The  William  M.  Hoag,  69  Fed.  Rep.  742, 
following  The  New  Idea,  60  Fed.  Rep.  294. 

3.  Limitation  as  to  Time  of  Bringing  Action.  — 
The  William  M.  Hoag,  69  Fed.  Rep.  742,  citing 
The  Hine  v.  Trevor,  4  Wall.  (U.  S.)  555.  See 
also  the  title  Maritime  Liens,  vol.  19,  p.  1079. 

4.  In  The  Short  Cut,  6  Fed.  Rep.  630,  it  was 
held  that  after  a  statutory  lien  has  expired 
by  limitation  a  master  cannot,  by  filing  an  in- 
tervening libel,  avail  himself  of  the  original 
libel. 

5.  Lien  for  Wages  Earned  in  Employment  by  Re- 
ceiver. —  The  William  M.  Hoag,  69  Fed.  Rep. 
742  [distinguishing  The  Esteban  de  Antunano, 
31  Fed.  Rep.  920;  The  Augustine  Kobbe,  37 
Fed.  Rep.  702;  Parker  v.  The  Little  Acme, 
43  Fed.  Rep.  925,  and  The  Young  America, 
30  Fed.  Rep.  790]. 

6.  No  Lien  for  Wages  During  Unauthorized  Em- 
ployment by  Sheriff.  —  Parker  v.  The  Little 
Acme,  43  Fed.  Rep.  925. 

7.  Lien  of  Master  of  Foreign  Vessel  Enforced  in 
the  United  States.—  Covert  v.  The  British  Brig 
Wexford,  3  Fed.  Rep.  577;  The  Brig  Wexford, 
7  Fed.  Rep.  674:  The  Angela  Maria, '35  Fed. 
Rep.  430;  The  Felice  B.,  40  Fed.  Rep.  653; 
The  Enterprise,  1  Lowell  (U.  S.)  455,  8  Fed. 
Cas.  No.  4,498;  The  Barque  Havana,  1  Sprague 
(U.  S.)  402,  11  Fed.  Cas.  No.  6,226;  The 
Pawashick,  2  Lowell  (U.  S.)  142,  7  Am.  L. 
Rev.  361,  19  Fed.  Cas.  No.  10,851.    See  also 


Whitney  v.  The  Scow-Schooner  Mary  Grat- 
wick,  2  Sawy.  (U.  S.)  342,  29  Fed.  Cas.  No. 
17,591.  Compare  The  Island  City,  1  Lowell 
(U.  S.)  375,  13  Fed.  Cas.  No.  7,109. 

Lien  for  Extra  Wages  Enforceable.  —  So,  too, 
a  lien  for  extra  wages  allowed  the  master  by 
the  law  of  the  Hag,  where  there  has  been  a 
delay  in  the  payment  of  his  wages  not  caused 
by  his  own  fault,  is  enforceable  in  the  ad- 
miralty courts  of  this  country.  The  Brig  Wex- 
ford, 7  Fed.  Rep.  674. 

No  Right  to  Possession  of  Vessel.  —  Such  a  lien 
gives  the  master  no  right  to  the  possession  of 
the  vessel  as  against  the  owners  who  are  re- 
sponsible and  have  offered  security  for  his 
clam.  Muir  v.  The  Brig  Brisk,  4  Ben.  (U.  S.) 
252,  17  Fed.  Cas.  No.  9,901. 

8.  When  Law  of  Forum  Governs.  —  The 
Georgia,  46  Fed.  Rep.  669. 

9.  Liens  Entitled  to  Priority  by  Law  of  the 
United  States.- — -Covert  v.  The  British  Brig 
Wexford,  3  Fed.  Rep.  577;  The  Erinagh,  7 
Fed.  Rep.  231;  The  Pride  of  theOcean,  7  Fed. 
Rep.  2^7;  The  Adolph,  7  Fed.  Rep.  501;  The 
Graf  Klot  Trautvetter,  8  Fed  Rep.  833;  The 
Velox  v.  Woske,  21  Fed.  Rep.  479;  The  Olga, 
32  Fed.  Rep.  329;  The  Selah,  4  Sawy.  (U.  S.) 
40,  21  Fed.  Cas.  No.  12,636.  See  also  The 
Angela  Maria,  35  Fed.  Rep.  430. 

Estoppel.  —  Where  the  evidence  shows  that 
a  master  in  obtaining  credit  from  materialmen 
represented  himself  absolutely  as  part  owner 
of  the  vessel  and  rendered  himself  liable  for 
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In  England  a  suit  instituted  by  a  master  in  the  court  of  admiralty,  for  the 
purpose  of  recovering  his  wages,  is  governed  by  the  law  of  the  forum  rather 
than  the  law  of  the  place  where  the  contract  was  made,  the  reason  being  that 
it  involves  a  question  of  remedies,  not  of  contract ;  hence  a  master  of  a  foreign 
vessel,  claiming  payment  of  wages  in  the  court  of  admiralty,  is  entitled  to  the 
lien  afforded  by  the  English  statutes,  regardless  of  the  question  whether  he 
has  such  a  lien  by  virtue  of  the  laws  of  the  country  in  which  he  made  the  con- 
tract.1 It  is,  however,  within  the  judicial  discretion  of  the  court  to  import 
into  its  proceedings  the  law  of  a  foreign  state,  but  such  a  law  will  not  be 
adopted  when  its  operation  would  work  injustice;  and  therefore  where  a 
master  of  a  foreign  vessel  was  given  a  lien  for  his  wages  upon  the  ship  and 
freight  by  virtue  of  the  law  of  the  flag,  in  a  case  so  circumstanced  that  no 
such  lien  could  be  had  under  the  laws  of  England,  and  the  adoption  of  the 
law  of  the  flag  under  the  facts  of  the  case  would  have  worked  injustice  to 
parties  in  interest,  the  law  of  the  forum  was  held  controlling.2  While  the 
court  of  admiralty  has  jurisdiction  over  the  claims  of  masters  of  foreign  vessels 
for  wages  when  the  cause  is  instituted  in  that  court,  at  the  same  time  the 
exercise  of  this  jurisdiction  is  discretionary,  and  in  all  cases  notice  of  the 
intended  institution  of  the  cause  must  be  given  to  the  representative  of 
the  foreign  government  to  which  the  vessel  belongs,  whose  refusal  to  consent 
to  the  proceedings  maybe  sufficient  ground  for  the  court's  declining  to  adjudi- 
cate upon  the  question.3  The  protest  of  the  consul  of  the  foreign  govern- 
ment against  the  continuance  of  the  cause  will  not,  however,  deprive  the 
court  of  jurisdiction,  but  the  further  exercise  of  the  jurisdiction  is  discretion- 
ary;4 and  where  the  consul  intervenes  and  asks  that  the  wages  be  paid,  the 
court  will  usually  grant  the  application.5 

(5)  Extinguishment  and  Discharge  of  Lien.  —  The  principles  governing  the 
extinguishment  and  discharge  of  maritime  liens  are  treated  elsewhere  in  this 
work.6 

c.  Effect  of  Capture  or  Shipwreck.  —  The  master's  wages  are  not  on 
the  same  footing  as  those  of  the  seamen,  and  hence  the  maritime  rule  that 
wages  depend  upon  the  earning  of  freight  does  not  apply  to  the  wages  of  the 
master.7  The  rule  is  well  settled,  therefore,  that  in  case  of  the  capture  8  or 
shipwreck  9  of  a  vessel  the  master  is  entitled  to  his  wages  up  to  the  time  of 
the  capture  or  loss. 

the  indebtedness,  he  is  estopped  to  sue  upon  Octavie,  Brown  &  L.  215,  33  L.  J.  P.  115,  9  L. 
a  claim  for  wages,  which,  if  allowed,  would  T.  N.  S.  695;  The  Golubchick,  1  W.  Rob.  143; 
defeat  pro  tanto  the  claim  of  the  materialmen.  The  Milford,  4  Jur.  N.  S.  417.  See  also  The 
The  Graf  Klot  Trautvetter,  8  Fed.  Rep.  833.         Leon  XIII.,  52  L.  J.  Adm.  58,  8  P.  D.  121,  48 

1.  English  Rule  —  Law  of  Forum  Governs.  —  L.  T.  N.  S.  770,  5  Asp.  M.  Cas.  73.  But  see 
The  Milford,  4  Jur.  N.  S.  417.  In  this  case  The  Herzogin  Marie,  Lush.  292,  5  L.  T.  N.  S.  88. 
the  second  mate  on  an  American  vessel  sue-  5.  The  Timor,  9  L.  T.  N.  S.  397,  12  W.  R.  219. 
ceeded  to  the  positions  of  first  mate  and  mas-  6.  How  Lien  Is  Extinguished  and  Discharged, 
ter.  and  proceeded  in  the  British  Court  of  Ad-  —  See  the  title  Maritime  Liens,  vol.  19,  p.  1127 
miralty  against  the  freight  for  wages  due  to      et  seq. 

him  in  all  these  capacities.  The  owners  of  the  7.  Master's  Wages  Not  Dependent  upon  Earning 
vessel  appeared  under  protest,  objecting  that  of  Freight.  —  Hawkins  v.  Twizell,  5  El.  &  Bl. 
the  lex  fori  ought  to  prevail,  and  not  the  lex  883,  85  E.  C.  L.  883;  Moore  v.  Jones,  15  Mass. 
loci  contractus.  It  was  held  that  the  lex  fori  424;  Ferguson  v.  Fitt,  1  Hayw.  (2  N.  Car.)  239. 
must  govern  the  case,  and  the  protest  be  over-  8.  Wages  Continue  to  Time  of  Capture.  —  Moore 
ruled,  and  thai  the  claimant  had  a  lien  on  the     v.  Jones,  15  Mass.  424. 

freight  by  virtue  of  the  Merchant  Shipping  9.  Wages  Continue  to  Time  of  Shipwreck.— 
Act  (t 7  &  18  Vict.),  c.  104,  109,  191,  whatever  Hawkins  v.  Twizell,  5  El.  &  Bl.  883,  85  E.  C. 
might  be  the  law  of  the  United  States  L.  883:  McGilvery  v.  Slackpole,  38  Me.  283,  61 

2.  Adoption  of  Law  of  Flag  Discretionary. —  Am.  Dec.  245;  Ferguson  v.  Fitt,  1  Hayw.  (2  N. 
The  Johannes  Christoph,  33  Eng.  L.  &  Eq.  600.      Car.)  239. 

3.  Jurisdiction  Discretionary  — Notice  to  Con-        Effect  of  Sale  After  Abandonment.  —  Where  the 
—  The  Herzogin  Marh,  Lush.  292,  5  L.  T.      master  of  a  vessel  which  was  in  an  unsea- 

N.  S.  83;  The  Milford,  4  Jur.  N.  S.  417;  The  worthy  condition  put  into  port  in  distress,  and 
Golubchick,  1  VV.  Rob.  143.  after  abandonment  to  the  underwriters  sold 

4.  Effect    of  Intervention  of   Consul.  —  The      the  ship,  it  was  held  that  he  was  entitled  to 
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After  the  Capture  of  a  Vessel  it  is  the  imperative  duty  of  the  master  to  remain 
by  the  ship  until  a  condemnation  is  made  and  all  hope  of  recovery  is  gone, 
and  he  is  entitled  to  a  reasonable  compensation  for  his  services  and  incidental 
expenses  while  thus  employed.1 

And  in  Case  of  Loss  by  Dangers  of  the  Sea  this  rule  applies  while  the  master  is  in 
the  service  of  the  owners,  as  in  delivering  the  proceeds  derived  from  the  sale 
of  the  wreck,2  but  not  when  he  is  acting  merely  for  himself.3 

2.  Forfeiture  and  Deductions  —  a.  In  General. —  Not  every  illegal  act  of 
the  master  will  necessarily  subject  him  to  forfeiture  of  his  wages  and  com- 
missions regardless  of  the  consideration  whether  it  has  been  followed  by  dam- 
ages or  not.  The  maritime  law  looks  to  the  fact  of  injury.  In  a  gross  or 
aggravated  case,  however,  or  where  there  has  been  serious  injury  or  loss,  the 
master  by  his  misconduct  may  incur  the  forfeiture  of  his  entire  wages.4  In 
other  cases  his  misconduct  may  require  such  equitable  deduction  from  his 
wages  as  will  indemnify  the  owners  of  the  vessel  for  the  injury  they  have 
sustained.5 

But  a  Mere  Error  of  Judgment  on  the  part  of  the  master,  unaccompanied  by  a 
corrupt  intention  or  wilful  disobedience  of  orders,  will  not  of  itself  entail  a 
forfeiture.6 

b.  For  Smuggling.  —  It  has  been  held  that  smuggling  by  the  master, 
when  the  offense  is  not  flagrant  or  attended  with  serious  damage  or  loss  to  the 
owner,  is  not  to  be  visited  with  the  penalty  of  forfeiture;  but  that  the  dam- 
age actually  sustained  by  the  owner  may  be  deducted  from  the  wages  due  the 
master.7 

c.  For  Intoxication.  —  Occasional  intoxication  on  the  part  of  the 
master,  if  unaccompanied  by  neglect  of  duty,  will  not  work  a  forfeiture  of  his 
wages;  but  constant  drunkenness  or  nonperformance  of  duty  ascribed  to  it 
will  forfeit  his  wages  either  in  whole  or  in  part,  according  to  the  circum- 
stances.8 

d.  For  Promotion  of  Insubordination.  —  A  master  who  directly  or 
indirectly  promotes  insubordination  forfeits  thereby  his  right  to  wages.9 


recover  wages  from  the  owner  of  the  vessel  up 
to  the  time  of  such  sale,  but  not  afterwards. 
Jenkins  v.  Wheeler,  2  Abb.  App.  Dec.  (N.  Y.) 
442,  modifying  4  Robt.  (N.  Y.)  575. 

1.  Eights  and  Duties  of  Master  After  Capture 
of  Vessel.  —  Willard  v.  Dorr,  3  Mason  (U.  S.) 
161;  Smith  v.  Gilbert,  4  Day  (Conn.)  105.  See 
also  Phillips  v.  M'Call,  4  Wash.  (U.  S.)  111; 
Lemon  v.  Walker,  9  Mass.  404. 

2.  Same  —  After  Loss  by  Dangers  of  Sea.  — 
Duncan  v.  Reed,  39  Me  415,  63  Am.  Dec.  635; 
McGilvery  v.  Stackpole,  38  Me.  283,  61  Am. 
Dec.  245. 

3.  McGilvery  v.  Stackpole,  38  Me.  283,  61 
Am.  Dec.  245. 

4.  Forfeiture  of  Wages  Through  Misconduct.  — 

Freeman  v.  Walker,  6  Me.  OS.  See  also  Paw- 
son  v.  Donnell,  1  Gill  &  J.  (Md.)  1,  19  Am. 
Dec.  213 

Insufficiency  of  Evidence  to  Warrant  Forfeiture 
of  Wages.  —  See  Nisson  v.  Wessels,  5  Ben.  (U. 
SO  483,  18  Fed.  Cas.  No.  10,278. 

5.  Deductions  for  Misconduct.  —  Freeman  v. 
Walker,  6  Me.  68;  The  Repulse,  4  Notes  Cas. 
169. 

Upon  a  Violation  of  the  Shipping  Articles  for  a 

whaling  voyage,  which  prohibited  the  master 
under  penalty  of  forfeiture  of  his  entire  share 
of  the  voyage  from  taking  on  board  spirituous 
liquors  except  for  a  specified  purpose,  it  was 
held  that  a  court  of  admiralty  would  not  decree 
an  absolute  forfeiture,  but  would  inflict  such  a 


measure  of  penalty  as  the  case  equitably  re- 
quired. Hazard  v.  Howland,  2  Sprague  (U. 
S.)  68,  11  Fed.  Cas.  No.  6,280,  followed  in  Bab- 
cock  v.  Terry,  1  Lowell  (U.  S.)  66,  2  Fed.  Cas. 
No.  702.  Compare  Parsons  v.  Terry,  1  Lowell 
(U.  S.)  60,  18  Fed.  Cas.  No.  10,782. 

6.  Wages  Not  Forfeited  for  Errors  of  Judgment. 

—  The  Thomas  Worthington,  3  W.  Rob.  128; 
The  Atlantic,  9  Jur.  N.  S.  183;  The  Dunmore, 
32  L.  T.  N.  S.  340;  Marshall  v.  Crawford,  4 
Sawy.  (U.  S.)  37,  16  Fed.  Cas.  No.  9,126:  The 
Alexander  Williams,  Young  (Nova  Scotia)  217 

Thus,  in  The  Camilla,  Swabey  312,  6  W.  R. 
840,  it  was  held  that  neither  error  of  seaman 
ship  on  the  part  of  (he  master,  nor  his  failure 
to  communicate  to  the  Lloyd's  agent  the 
stranding  of  the  vessel,  nor  his  neglect  to  sign 
a  bottomry  bond  worked  a  forfeiture  of  wages. 

7.  Deductions  for  Smuggling.  —  Willard  v. 
Dorr,  3  Mason  (U.  S.)  161,  29  Fed.  Cas.  No. 
17.680;  Freeman  v.  Walker,  6  Me.  68. 

8.  Forfeiture  Through  Intoxication.  —  The 
Roebuck,  31  L.  T.  N.  S.  274,  2  Asp.  M.  Cas. 
387;  The  Atlantic,  9  Jur.  N.  S.  183,  7  L.  T 
N.  S.  647;  The  Macleod,  50  L.  J.  Adm.  6,  5  P. 
D.  254,  29  W.  R.  34;  The  Bella  Mudge,  Young 
(Nova  Scotia)  222.  See  also  Robinett  v.  The 
Ship  Exeter,  2  C.  Rob.  261. 

9.  Promoting  Insubordination  Forfeits  Wages. 

—  The  Marina,  50  L.  J.  Adm.  33,  29  W.  R.  506. 
Disobeying  Mortgagee  in  Possession.  —  Where 

a  mortgagee  took  possession  of  the  ship  by 
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Compensation 


MASTERS  OF  VESSELS. 


and  Reimbursement. 


e.  For  Deviation. —  And  generally  a  master  who  changes  the  voyage 
contrary  to  his  instructions  incurs  a  forfeiture.1  ■ 

/.  FOR  DESERTION.  —  The  desertion  by  a  master  of  his  vessel  under  such 
circumstances  as  to  lead  the  owner  reasonably  to  suppose  that  he  had  no 
intention  of  returning  will  prevent  the  recovery  of  his  wages.2 

3.  Primage,  Commissions,  Allowances,  etc.  —  Primage,  sometimes  called  the 
master's  hat  or  pocket  money,  is  a  small  payment  made  by  the  merchant  on 
the  delivery  of  his  goods,  for  the  care  and  attention  bestowed  on  them  by  the 
master.3  In  the  absence  of  an  express  agreement  to  the  contrary,'*  it  has 
been  held  that  the  master  is  entitled  to  recover  primage  from  the  freighter.5 
But  in  a  late  case  it  has  been  said  that  primage  is  no  longer  a  gratuity  to  the 
master  unless  so  stipulated,  but  belongs  to  the  owners  or  freighters,  and  is 
nothing  but  an  increase  of  the  freight  rate.6  And  even  in  the  case  of  an 
express  agreement  for  primage,  it  is  not  recoverable  where  none  is  payable 
by  the  custom  of  the  trade.7 

Extra  Allowances.  —  The  master  has  been  held  entitled,  however,  to  an  extra 
allowance  for  services  out  of  the  line  of  his  duty,  such  as  painting  the  ship,8 
though  not  for  services  as  cooper. 9 

Discharge  in  Foreign  Port.  —  A  master  is  a  "mariner"  within  the  meaning  of  a 
statute  providing  for  the  payment  of  three  months'  additional  wages  to  sea- 
men and  mariners  discharged  in  a  foreign  port.10 

Costs  of  Passage  Home.  —  But  in  the  absence  of  an  express  contract  therefor,  it 
would  seem  that  a  master  discharged  abroad  cannot  recover  of  the  owners  the 
expenses  of  his  passage  home.11 

Certain  Miscellaneous  Cases  of  commissions,  presents,  and  allowances  of  various 
kinds  which  do  not  admit  of  any  general  treatment  have  been  set  out  in  the 
note  below.18 


putting  a  man  on  board  and  giving  notice  to 
the  master,  but  the  master  by  order  of  the 
mortgagor  took  the  vessel  to  sea,  it  was  held 
in  an  action  by  the  master  to  recover  his 
wages  and  damages  for  wrongful  dismissal, 
that  he  had  been  guilty  of  misconduct  and  was 
not  entitled  to  any  compensation.  The  Fair- 
port,  10  P.  D.  13. 

Conduct  and  Language  Insufficient  to  Consti- 
tute Insubordination.  —  See  The  Joseph  Dexter, 
20  L.  T.  N.  S.  820. 

1.  Forfeiture  Incurred  by  Deviation.  —  Robin- 
son v.  Hinckley,  2  Paine  (U.  S.)  457,  20  Fed. 
Cas.  No.  11,954;  The  Roebuck,  31  L.  T.  N.  S. 
274,  2  Asp.  M.  Cas.  387. 

Circumstances  Justifying  Deviation  —  See 
Jenkins  v.  Wheeler,  4  Robt.  (N.  Y.)  575, 
affirmed  (Ct.  App.)  37  How.  Pr.  (N.  Y.)  458. 
See  generally  the  title  Deviation,  vol.  9,  p. 
418. 

2.  Desertion  Works  Forfeiture.  —  The  Roe 
buck,  31  L.  T.  N.  S.  274,  2  Asp.  M.  Cas.  387. 

3.  Definition  of  Primage.  — Charletonz/.  Cotes- 
worth,  R.  &  M.  175,  21  E.  C.  L.  408;  Peters  v. 
Speights,  4  Md.  Ch.  375. 

Primage  and  "  Petilodmanage  "  is  due  to  the 
master  and  mariners  for  the  use  of  his  cables 
and  ropes  to  discharge  the  goods,  and  lo  the 
mariners  for  unloading  the  vessel;  it  is  com- 
monly about  i2</.  per  ton.  Charleton  v.  Cotes- 
worth,  R.  &  M.  177,  21  E.  C.  L.  409,  note, 
citing  Molloy,  b.  ii.  c.  9,  §  5. 

4.  When  Master  Entitled  to  Primage.  —  C  h  a  rl  e- 
ton  v.  Cotesworth,  R.  &  M.  175"  21  E.  C.  L. 
408. 

5.  Best  v.  Saunders,  M.  &  M.  208,  22  E.  C. 
L.  295,  3  M.  &  R.  4;  Peters  v.  Speights,  4  Md. 


Ch.  375.  See  also  Howitt  v.  Paul,  5  Sc.  Sess. 
Cas.  (4th  ser.)  321. 

What  Amounts  to  an  Agreement  to  Dispense 
with  Primage. —  See  Scott  v.  Miller,  5  Scott  11. 

Primage  Not  Payable  Out  of  Insurance  on 
Freight. —  Pedrick  v.  Fisher,  1  Sptague  (U.  S.) 
565,  19  Fed.  Cas.  No.  io.qoo. 

6.  Primage  Not  a  Gratuity  to  Master.  —  Carr 
v.  Austin,  etc.,  R.  Co.,  14  Fed.  Rep.  419. 

7.  Custom  of  Trade  Controlling.  —  Vose  v.  Mor- 
ton, 5  Gray  (Mass.)  594,  holding  that  an  under- 
taking to  pay  a  certain  rate  of  freight  "  with 
primage  and  average  accustomed,"  meant 
such  primage  and  average  as  the  custom  of 
the  trade  warranted  and  required,  and  that  if 
the  custam  required  none,  then  none  was  pay- 
able by  force  of  the  contract. 

8.  Allowance  for  Painting  Ship.  —  String  v. 
Hill,  Crabbe  (U.  S.)  454,  23  Fed.  Cas.  No. 
13,535- 

9.  No  Allowance  for  Services  as  Cooper.  —  Slo- 
cum  n.  Swift,  2  Lowell  (U.  S.)  212,  22  Fed. 
Cas  No.  12.954. 

10.  Master  a  "  Mariner."  —  Act  of  Congress 
February  28,  1803  (2  U.  S.  Stat,  at  L.  203); 
Arey's  Case,  11  Op.  Atly.-Gen.  458.  But  com- 
pare Woodbury  v.  Brazier,  48  Me.  302. 

11.  Master  Not  Entitled  to  Costs  of  Homeward 
Passage.  —  Woodbury  v.  Brazier.  48  Me.  302. 

12.  Under  the  Peculiar  Customs  of  the  Chinese 
Trade  a  master  was  held  entitled  to  a  kumshaw, 
or  present,  as  against  the  owner  of  the  vessel, 
the  kiimshaxu  not  being  a  part  of  the  earnings 
of  the  ship.  Wilcocks  v.  Phillips,  1  Wall.  Jr. 
(C.  C.)  47,  29  Fed.  Cas.  No.  17,639.  In  this 
case  the  kumshaw  in  question  was  a  fee  of  five 
dollars  for  each  box  of  opium  delivered  by  the 
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Compensation,  etc.    MASTERS  OF  VESSELS  —  MATERIAL. 


Definitions. 


4.  Insurance  of  Wages,  Commissions,  etc.  —  The  master  of  a  vessel  has  an 
insurable  interest  in  his  wages,  commissions,  primage,  and  privileges.1 


MATCH  —  MATCHED.  —  See  the  title  Libel  and  Slander,  vol.  18,  p.  941, 
note. 

MATE.  (See  generally  the  title  Seamen.)  —  The  mate  of  a  merchant  ship 
is  called  the  first  officer  under  the  master.2 

MATERIAL  —  MATERIALS.  (See  also  the  titles  Maritime  Liens,  vol.  19, 
p.  1079;  Mechanics'  Liens,  post.)  —  I.  Materials  include  everything  of  which 
anything  is  made.3 


master  of  the  vessel  to  a  purchaser  or  smug- 
gler. Baldwin,  Circuit  Judge,  said  (p.  58): 
"  It  appeared  that  in  the  East  a  present  is 
always  made  on  concluding  any  considerable 
business,  and  that  on  the  general  Canton 
trade  the  kumshaw  is  a  present  made  by  the 
hong-marchant  or  bioker  to  the  captain  or 
supercargo  upon  the  completing  of  a  sale.  It 
is  voluntary  on  the  part  of  the  hong.  *  *  * 
But  the  kumshaw  in  the  opium  trade  *  *  * 
is  a  money  fee,  fixed  in  amount  and  obligatory 
upon  the  purchaser.  In  this  trade  no  hong- 
merchant  is  employed,  but  the  dealing  is  di- 
rect bjtween  the  captain  and  the  smuggler." 

Muter  Entitled  to  3um3  Received  as  Demurrage. 
—  Woodbury  v.  Brazier.  48  Me.  302. 

When  Master  Entitled  to  Commission  for  Draw- 
ing Bill  of  Exchange.  —  See  Parker  v.  M'lver, 
1  0:saus.  (S.  Car.)  274,  1  Am.  Dec.  656. 

Master  Not  Entitled  to  Exchange.  —  If  the 
master  in  a  foreign  port  from  the  state  of  the 
exchange  receives  a  premium  for  a  bill  drawn 
upjn  England  on  account  of  (he  ship,  this 
belongs  to  his  owner,  although  there  may  have 
been  a  usage  for  masters  of  ships  to  appropri- 
ate such  premiums  to  their  own  use.  Diplock 
v.  Blackburn,  3  Campb.  43. 

Master  Not  Entitled  to  Commissions  on  Wages 
of  Crew.  —  The  master  of  a  whaler  has  no  right 
to  a  commission  on  wages  paid  the  crew. 
Babcock  v.  Terry,  1  Lowell  (U.  S.)  66,  2  Fed. 
Cas.  No.  702. 

When  Entitled  to  Commission  on  Sales  and  In- 
vestments. —  Miller  v.  Livingston,  1  Cai.  (N. 
Y.)  349 

1.  Insurance  of  Wages,  Commissions,  Etc.  —  See 

the  title  Marine  Insurance,  vol.  19,  p.  944. 

2.  Millaudon  v.  Martin,  6  Rob.  (La.)  539. 

3.  Materials.  — -  Central  Trust  Co.  v.  Sheffield, 
etc.,  Coal,  etc.,  Co.,  42  Fed.  Rep.  no. 

Any  article  used  in  building  or  repairing 
houses,  ships,  etc.,  is  material.  Moyer  v. 
Pennsylvania  Slate  Co.,  71  Pa.  St.  293;  Hund- 
hausen  v.  Bond,  36  Wis.  29. 

Instructions.  —  In  Schulz  v.  Tessman,  (Tex. 
Civ.  App.  1898)  48  S.  W.  Rep.  208,  it  was  held 
that  the  word  material,  as  used  in  a  contract 
for  drilling  a  well,  need  not  be  defined  by  the 
court  in  an  action  for  a  breach  of  the  contract. 
The  court  said:  "  The  word  material,  used 
in  the  contract,  could  not  admit  of  miscon- 
struction, and  was  a  word  that  would  be  un- 
derstood by  the  jury  as  well  as  the  court;  and 
it  was  not  essential  that  the  court  should 
define  it." 

Corks,  Bottles,  and  Tinfoil  —  Revenue  Laws.  — 

By  a  United  States  revenue  law  an  exporter 
was  entitled  to  a  drawback  upon  imporied 


materials  used  in  the  manufacture  of  articles 
manufactured  or  produced  in  the  United 
States  and  re-exported.  It  was  held  that 
corks,  bottles,  and  tinfoil,  re-exported  as  cover- 
ings for  beer  made  in  the  United  States,  were 
not  such  materials.  Beadleston  v.  U.  S.,  104 
Fed.  Rep.  295. 

Coal  Cars.  —  In  Central  Trust  Co.  v.  Sheffield, 
etc.,  Coal,  etc.,  Co.,  42  Fed.  Rep.  110,  it  was 
held  that  coal  cars  used  in  a  mine  were  ma- 
terials,  if  not  fixtures  or  machinery,  within  a 
mechanic's-lien  law. 

Earth. —  The  earth  excavated  from  a  build- 
ing lot,  merely  to  prepare  such  lot  for  the 
erection  of  a  building  thereon,  and  placed  in 
an  adjoining  street  for  removal  elsewhere, 
cannot  be  regarded  as  "  building  material  " 
within  the  meaning  f  a  city  ordinance. 
Hundhausen  v.  Bond,  36  Wis.  29. 

Hauling,  Repairing,  Etc.  —  An  act  incorporat- 
ing a  slate  company  (Act  Pa.  June  25,  1864, 
§  7,  P.  L.  947)  provided  that  the  stockholders 
should  be  individually  liable  "  for  debts  due 
mechanics,  workmen,  and  laborers  employed 
by  said  company,  and  for  materials  furnished 
said  company."  It  was  held  that  this  did  not 
include  hauling,  repairing  wagons,  lumber  for 
erecting  machinery,  provender  for  horses  used 
for  the  company,  powder  for  blasting,  tools, 
etc.;  that  materials  referred  to  that  only  which 
formed  part  of  the  products  of  ihe  company. 
Moyer  v.  Pennsylvania  Slate  Co.,  71  Pa.  St. 
293. 

Land.  —  In  Callahan  v.  Dunn,  78  Cal.  368,  it 
was  held  to  be  doubtful  whether  land  con- 
demned for  the  use  of  a  drainage  district  was 
included  in  the  term  materials  in  Act  Cal. 
1885,  §  3,  providing  for  the  payment  of  claims 
for  "  materials  furnished  "  for  such  district. 

Oil  — Paint.  —  The  phrase  used  in  a  deed  of 
trust  executed  by  a  lumber  dealer,  "  all  my 
stock  of  lumber  of  every  class  and  kind, 
materials,  fixtures,  and  improvements  used 
by  me  in  conducting  my  business,"  includes 
a  stock  of  paints  and  oils  on  hand,  where  the 
evidence  shows  lhat  he  used  paints  and  oils 
in  conducting  his  business.  Ellis  v.  Cochran, 
8  Tex.  Civ.  App.  512. 

In  Standard  Oil  Co.  v.  Lane,  75  Wis.  636,  it 
was  held  that  lubricating  oil  used  on  the  ma- 
chinery in  a  mill  did  not  come  within  a  pro- 
vision giving  a  lien  to  persons  furnishing 
materials  used  in  or  about  the  construction, 
protection,  etc.,  of  anv  machinery. 

Same  —  Benzine  —  Eire  Insurance.  —  See  the 
title  Fire  Insurance,  vol.  13,  p.  296. 

Sprags  or  Props.  —  See  the  word  Implement, 
vol.  15,  p.  1074. 
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Definitions. 


MA  TERIALITY — 


MA  THEM  A  TICAL. 


Definitions. 


II.  Material  means  of  the  substance  ;  essential;  important.* 
MATERIALITY.  —  Materiality  is  the  property  of  substantial  importance  or 

influence,  especially  as  distinguished  from  formal  requirement;  substantial  as 

opposed  to  formal. * 

MATHEMATICAL.  —  See  note  3. 


1,  Material  Allegation.  (See  also  the  ti tie 
Surplusage,  Irrelevant  or  Redundant 
Matter,  21  Encyc.  of  Pl.  and  Pr.  223.)  —  A 
material  allegation  in  pleading  is  one  essential 
to  the  claim  or  defense  and  which  could  not 
be  stricken  from  the  pleading  without  leaving 
it  insufficient.  Tucker  v.  Parks,  7  Colo.  67; 
Barret  v.  Godshaw,  12  Bush  (Ky  )  600. 

"  No  allegation  can  be  deemed  material  un- 
less an  issue  taken  upon  it,  whether  of  law  or 
fact,  will  decide  the  cause,  so  far  as  relates  to 
the  particular  cause  of  action  to  which  the 
allegation  refers."  Newman  v.  Otto,  4  Sandf. 
(N.  Y.)  670. 

Material  Alteration.  —  See  the  title  Altera- 
tion of  Instruments,  vol.  2,  p.  185.  And  see 
McLaren  v.  Miller,  36  Can.  L.  J.  680. 

Material  Defendant.  —  In  Gay  v.  Brierfield 
Coal,  etc.,  Co.,  106  Ala.  622,  it  was  held  that 
a  material  defendant,  within  the  meaning  of 
Code  Ala.  1886,  §  3421  (Civ.  Code  1896,  §  676), 
requiring  that  an  original  bill  be  "  filed  in  the 
district  in  which  the  defendants  or  a  material 
defendant  reside?,"  etc.,  "  is  not  a  mere 
nominal  or  proper  party,  but  is  a  defendant 
who  is  a  necessary  party,  really  interested, 
and  against  whom  a  decree  is  sought."  Citing 
Lewis  v.  Elrod,  38  Ala.  17;  Waddell  v.  Lanier. 
54  Ala.  440;  Alabama  Gold  L.  Ins.  Co.  v. 
Cobb,  57  Ala.  547;  Harwell  v.  Lehman,  72  Ala. 

344-  . 

A  party  whose  interest  is  antagonistic  to  the 
complainant's  and  against  whom  relief  is 
prayed  is  a  material  defendant.  Waddell  v. 
Lanier, '54  Ala.  440. 

Material  Evidence.  —  In  Quick  v.  Lilly,  3  N. 
J.  Eq.  257,  in  laying  down  the  rule  that  to 
entitle  a  party  to  file  a  bill  in  the  nature  of  a 
bill  of  review  upon  the  ground  of  newlv-dis- 
covered  matter,  the  evidence  discovered  must 
be  not  only  new.  but  material,  the  court  said: 
"  The  meaning  given  to  the  word  material  is 
of  the  highest  importance.  The  new  matter 
must  be  such  as,  if  unanswered  in  point  of 
fact,  would  either  deary  entitle  the  plaintiff 
to  a  decree  or  would  raise  a  case  of  so  much 
nicety  and  difficulty  as  to  be  a  fit  subject  of 
judgment  in  a  cause."  Citing  Norris  v.  Le- 
Neve,  3  Atk.  26;  Ord  v.  Noel,  6  Madd.  131;  1 
Hoff  Ch.  Prac.  570." 

Same  —  Bastardy, — -An  English  bastardy  act 
required  that  the  prosecutrix  should  be  cor- 
roborated in  some  material  particular.  In 
Cole  v.  Manning,  2  Q.  B.  D.  6ir,  it  was  held 
that  evidence  of  familiarity  between  the  prose- 
cutrix and  the  defendant,  without  corrobora- 
tion, was  not  a  material  particular. 

Evidence  of  sickness  when  a  man  is  taxed 
with  a  promise  of  marriage  is  material 
evidence.  Bessela  v.  Stern,  2  C.  P.  D. 
265. 

Material  Fact.  —  "  A  material  fact  is  a  fact 
which  is  substantially  the  consideration  of  the 
contract."  Lyons  v.  Stephens,  45  Ga.  143,  in 
which  case  the  question  was  whether  a  mis- 


representation was  a  misrepresentation  of  a 
material  fact.  See  generally  the  title  Fraud 
and  Deceit,  vol.  14,  p.  12. 

Material  Issue.  —  A  material  issue  in  com- 
mon-law actions  is  one  which  is  decisive  of 
the  cause.  In  equityitisan  issue  upon  a  fact 
which  has  some  bearing  upon  the  equity  sought 
to  be  established.  Wooden  v.  Waffle,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  145. 

Perjury.  —  For  the  construction  of  the  word 
material  as  used  in  statutes  against  perjury, 
see  State  v.  Brown,  79  N.  Car.  642.  And  see 
generally  the  title  Perjury. 

Materially  —  Contributory  Negligence.  —  In  an 
action  for  personal  injuries  the  jury  was  in- 
structed that  if  the  plaintiff  materially  con- 
tributed to  the  injury  by  his  own  carelessness 
or  negligence,  he  could  not  recover,  but  if  he 
did  not  materially  contribute  to  the  injury  fit 
might  recover.  This  was  held  to  be  error. 
Artz  v.  Chicago,  etc.,  R.  Co.,  38  Iowa  296. 
And  see  the  title  Contributory  Negligence, 
vol.  7,  p.  368. 

Materially  —  Insurance.  —  A  policy  of  insur- 
ance was  to  be  void  if  the  hazard  was  in- 
creased. In  instructing  the  jury  the  trial 
court  used  the  words"  materially  increased." 
The  appellate  court  said:  "  Objection  is  made 
to  the  use  by  the  court  of  the  language 
'  materially  increased.'  Materially  is  defined 
as  '  substantially,  essentially,  really.'  The 
objection  is  without  force.  The  case  was 
submitted  to  the  jury  upon  the  theory  most 
favorable  to  defendant,  and  the  judgment  is 
affirmed."  Grand  Rapids  Hydraulic  Co.  v. 
American  F.  Ins  Co.,  93  Mich.  396. 

2.  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg. 
Co.,  (C.  C.  A.)  57  Fed.  Rep.  986. 

3.  Mathematical  line — Boundaries. — In  Brown 
v.  House,  118  N.  Car.  870,  it  was  said  by 
Avery,  J.,  dissenting:  "  '  The  line  of  another 
tract,  which  is  called  for,  controls  course  and 
distance,  being  considered  the  more  certain 
description,  and  it  makes  no  difference,'  says 
Pearson,  J.,  in  Corn  v.  McCrary,  3  Jones  L. 
(48  N.  Car.)  499,  'whether  it  is  a  marked  or 
unmarked  or  mathematical  line  (as  it  is  termed 
in  the  case),  provided  it  be  the  line  that  is 
called  for.'  But  it  is  contended  that  no  line  is 
a  mathematical  line,  within  the  rule  laid  down 
by  Pearson,  J.,  unless  both  ends  of  it  are 
located.  This  contention  is  based  upon  the 
idea  that  in  a  single  case  where  the  unmarked 
line  was  held  sufficient  as  a  mathematical  line, 
the  two  corners  at  either  [end]  happened  to 
be  proved.  But  this  is  a  non  sequitur.  *  *  * 
Who  has  arbitrarily  prescribed  the  rule  that  a 
line  located  by  the  two  points  admitted  to  be 
at  each  end  of  it  is  any  more  a  mathematical 
line  than  when  the  two  ends  are  ascertained 
by  measuring  the  known  distance  from  other 
known  objects  and  from  each  other?  Both 
lines  are  located  upon  mathematical  axioms, 
and  with  mathematical  certainty."  See  gen- 
erally the  title  Boundaries,  vol.  4,  p.  756. 
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MATRIMONIAL.  —  See  note  I. 

MATTER.  — (a)  Whatever  is  perceptible  by  the  senses;  any  material;2 
(d)  the  subject  of  legal  action,  consideration,  complaint,  or  defense  ;  3  (<r)  some 
substantial  or  essential  thing ;  opposed  to  "  form."  4 


1.  Matrimonial  Cohabitation.  (See  also  the 
titles  Bigamy,  vol.  4,  p.  34;  Marriage,  vol.  19, 
p.  1156.) —  Matrimonial  cohabitation  is  the  liv- 
ing together  of  a  man  and  woman,  as  husband 
and  wife,  with  or  wilhout  sexual  intercourse 
between  them.  Cox  v.  State,  117  Ala.  103,  67 
Am.  St.  Rep.  166.  This  was  a  bigamy  case. 
See  also  Wilcox  v.  Wilcox,  46  Hun  (M.  Y.)  32, 
holding  that  to  establish  matrimonial  cohab- 
itation, no'announcement  of  the  purpose  of  the 
parties  further  than  that  which  is  given  by  the 
appearances  is  necessary;  Pollock  v.  Pollock, 
71  N.  Y.  137;  Yardley's  Estate,  75  Pa.  St.  207. 

Matrimonial  Domicil.  —  In  Le  Mesurier  v. 
Le  Mesurier,  (1895)  A.  C.  517,  it  was  held  that 
the  permanent  domicil  of  the  spouses  within 
the  territory  of  Ceylon  was  necessary  to  give 
jurisdiction  to  the  courts  of  Ceylon,  and  that 
a  permanent  domicil  created  by  the  bona  fide 
residence  of  the  spouses  within  the  territory, 
of  a  less  degree  of  permanence  than  was  re- 
quired to  fix  their  true  domicil,  could  not  be 
recognized  as  creating  such  jurisdiction.  See 
also  Wilson  v.  Wilson,  L.  R.  2  P.  &  D.  442. 
And  see  the  title  Domicil,  vol.  10,  p.  6. 

2.  Matter.  —  And.  L.  Diet. 
"Matters  of  Subsistence  for  Man,"  in  a  license 

act,  was  held  to  comprehend  "  all  articles  or 
things,  whether  animal  or  vegetable,  living  or 
dead,  which  are  used  for  food,  and  whether 
they  are  consumed  in  the  form  in  which  they 
are  bought  from  the  producer  or  are  only  con- 
sumed after  undergoing  a  process  of  prepara- 
tion which  is  greater  or  less  according  to  the 
character  of  the  article."  Sledd  v.  Com.,  19 
Gratt.  (Va.)  822. 

3.  Subject  of  Legal  Action.  —  And.  L.  Diet. 
See  also  Nelson  v.  Johnson,  18  Ind.  332. 

Matter  and  Subject.  —  The  Constitution  of  In- 
diana provided  that  "  every  act  shall  embrace 
but  one  subject  and  matters  properly  con- 
nected therewith,  .which  subject  shall  be  ex- 
pressed in  the  title."  In  construing  this  act 
in  State  v.  Gerhardt,  145  Ind.  458,  the  court 
said:  "  The  word  '  subject,'  as  used  in  this 
section,  indicates  the  thing  about  which  legis- 
lation is  had,  and  the  word  matters,  the  things 
which  are  secondary,  subordinate,  or  inci- 
dental." See  also  Hingle  v.  State,  24  Ind.  28; 
Clark  v.  Darr,  (Ind.  1901)  60  N.  E.  Rep.  690. 
And  see  the  title  Statutes. 

"A  Matter  Depending  in  the  Court  "  within  the 
statute  3  Geo.  IV.,  c.  102.  —  See  Ex  p.  Smith, 
7  Dowl.  &  R.  382.  16  E.  C.  L.  290. 

4.  Matter  as  Opposed  to  Form.  —  Douglas  v. 
Beasley,  40  Ala.  148,  quoting  Bouvier's  L.  Diet. 

Matter  in  Avoidance.  —  See  the  word  Avoid- 
ance, vol.  3,  p.  523.  See  also  Cooper  v.  Tap- 
pan,  9  Wis.  367,  and  the  title  Confession  and 
Avoidance,  4  Encvc.  of  Pl.  and  Pr.  664. 

"  Matters  and  Proceedings  in  Bankruptcy."  — 
See  Kidder  v.  Horrobin,  72  N.  Y.  159. 

Matters  of  Contract.  —  The  term  "matters  of 
contract  "  has  been  held  to  embrace  a  suit 
for  unliquidated  damages  where  the  suit  is 
founded  on  contract.  Koch  v.  Kimberli nfr, 
55  Ark.  548;  Stanley  v.  Bracht,  42  Ark.  210; 


St.  Louis,  etc.,  R.  Co.  v.  Heath,  41  Ark.  477; 
Baltimore,  etc.,  Tel.  Co.  v.  Lovejoy,  48  Ark. 
301;  Bullinger  v.  Marshall,  70  N.  Car.  520. 

Matter  of  Course.  —  To  say  that  one  is  entitled 
to  a  thing  as  a  "  matter  of  course  "  is  10  say 
that  he  is  entitled  to  it  as  a  "matter  of  right." 
Stoddard  v.  Treadwell,  29  Cal.  282. 

Matters  of  Damage  to  Personal  Property  — 
Jurisdiction  of  Justices  of  the  Peace.  —  See  the 
title  Justices  of  the  Peace,  vol.  18,  pp.  22-23. 

Matter  in  Controversy.  (See  also  the  title 
Amount  in  Controversy,  i  Encyc.  of  Pl.  and 
Pr.  702.)  —  In  Duffy  v.  Figgat,  80  Va.  667,  it 
was  said:  "  The  matter  in  controversy  is  that 
which  is  the  essence  and  substance  of  the 
judgment,  and  by  which  the  party  may  dis- 
charge himself.  The  matter  in  controversy  is 
that  for  which  the  suit  is  brought,  and  not  that 
which  may  or  may  not  come  in  question." 
See  also  Umbarger  v.  Watts,  25  Gratt.  (Va.) 
167;  Hawkins  v.  Gresham,  85  Va.  34. 

Where  a  deed  conveyed  property  alleged 
therein  to  be  worth  over  five  hundred  dollar?, 
and  was  assailed  as  fraudulent  by  a  creditor 
whose  debt  was  less  than  five  hundred  dollars, 
it  was  held  that  as  between  the  grantee  and 
the  assailing  creditor  the  matter  in  controversy 
was  the  value  of  the  property,  and  not  the 
amount  of  the  debt;  and  in  the  absence  of 
proof  to  the  contrary  the  alleged  value  must 
be  deemed  the  actual  value  of  the  property. 
Kahn  v.  Kerngood,  80  Va.  342. 

In  cases  of  tort  the  sum  demanded  in  the 
narr.  is  the  "  matter  in  controversy."  Han- 
cock v.  Barton,  1  S.  &  R.  (Pa.)  269. 

The  damages  allowed  by  law,  upon  affirm- 
ance of  a  County  Court  judgment  by  a  superior 
court  of  law,  are  not  to  be  reckoned  as  part  of 
the  "  matter  in  controversy  "  for  the  purpose 
of  giving  jurisdiction  to  the  Court  of  Appeals. 
Melson  v.  Melson,  2  Munf.  (Va.)  542. 

If  a  declaration  on  a  policy  of  insurance 
contains  a  count  for  a  total  loss  and  a  count 
for  money  had  and  received,  etc.,  for  a  return 
of  premium,  and  the  jury  finds  a  verdict  for 
the  defendant  on  the  first  count  and  on  the 
count  for  money  had  and  received,  etc.,  a  ver- 
dict for  the  plaintiff  for  a  less  sum  than  five 
hundred  dollars,  the  plaintiff  is  entitled  to 
costs;  all  disputes  arising  out  of  the  same  pol- 
icy being  "  the  matterln  controversy  between 
the  parties."  Wurtz  v.  McFadden,  4  S.  &  R. 
(Pa.)  78. 

Matter  in  Controversy  of  Same  Import  as  Mat- 
ter in  Dispute.  —  See  Harman  v.  Lynchburg,  33 
Gralt.  (Va.)38. 

Matter  in  Dispute.  —  In  Lee  v.  Watson,  I 
Wall.  (U.  S.)  339,  it  was  said:  "  By  'matter 
in  dispute  '  is  meant  the  subject  of  litigation 
—  the  matter  for  which  the  suit  is  brought  and 
upon  which  issue  is  joined  and  in  relation  to 
which  jurors  are  called  and  witnesses  exam- 
ined. In  an  action  upon  a  money  demand, 
where  the  general  issue  is  pleaded,  the  matter 
in  dispute  is  the  debt  claimed,  and  its  amount 
as  stated  in  the  body  of  the  declaration." 
Quoted  in  Tennent-Stribling  Shoe  Co.  v.  Roper, 
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MATURITY.   (See  also  the  title  Bills  of  Exchange  and  Promissory 

NOTES,  vol.  4,  p.  65.)  —  As  commonly  understood,  the  word  "maturity,"  in 
its  application  to  bonds  and  other  similar  instruments,  applies  to  the  time 


C.  C.  A.)  94  Fed.  Rep.  742.  See  Mai- 
colm  v.  Fullarton,  2  T.  R.  645;  Ravee  v. 
Farmer,  4  T.  R.  146;  Ingram  v.  Milnes,  8 
East  445;  Fisher  v.  Pimbley,  11  East  193; 
Smith  v.  Adams,  130  U.  S.  168;  Postal  Tel. 
Cable  Co.  v.  Southern  R.  Co.,  88  Fed.  Rep. 
806;  Wilson  v.  Daniel,  3  Dall.  (U.  S.)  404; 
Thrasher  v.  Haynes,  1  Wheel.  Am.  C.  L.  427; 
Dumphy  v.  Guindon,  13  Cal.  28;  Withers  v. 
Hopkins  Place  Siv.  Bank,  104  Ga.  89;  Pujol 
v.  Co  rejolles,  5  Rob.  (La.)  90;  Mason  v. 
Oglesby,  2  La.  Ann.  793;  Frellsen  v.  Copley, 
2  La.  Ann.  911;  Owen  v.  Boyd,. 7  La.  Ann. 
109;  New  Orleans  v.  Imley,  12  La.  Ann.  87; 
Rush  v.  Cobbet,  2  Yeates  (Pa.)  276;  Hannan 
v.  Lynchburg,  33  Gratt.  (Va.)  37;  Norfolk, 
etc.,  R.  Co.  v.  Clark,  92  Va.  118.  And  see  the 
title  United  States  Courts. 

Matter  in  Dispute  Held  to  Have  No  Reference  to 
Criminal  Cases.  —  U.  S.  v.  More  3  Crauch  (U. 
S.)  173.    See  also  Chapman  v.  U.  S.,  164  U.  S. 

The  "  Matter  in  Demand,"  as  used  with  refer- 
ence to  suits  in  equity,  does  not  necessarily 
mean  a  money  demand,  but  signifies  the 
pecuniary  value  of  the  matter  in  controversy. 
Blakeslee  v.  Murphy,  44  Conn.  188. 

Matter  of  Fact.  —  Matter  the  existence  or 
truth  of  which  is  determined  by  the  senses  or 
by  reasoning  based  upon  their  evidence.  The 
decision  of  such  matters  is  referred  to  the 
jury.  Hob.  127;  1  Greenleaf  on  Evidence, 
§  49.  See  also  the  title  Questions  of  Law  and 
Fact. 

Matter  of  Form. — See  Form  —  Formal  — 
Formalities,  vol.  13,  p.  1115.  See  also  U.  S. 
v.  Potter.. 56  Fed.  Rep.  83,  holding  that  in  an 
indictment  against  directors  of  a  national  bank 
for  making  false  reports,  the  omission  of  the 
signs  for  dollars  and  cents  in  the  recitals  of 
the  alleged  false  entries  in  the  reports,  and 
misnomer  of  the  reports,  are  immaterial  where 
the  reports  are  set  out  by  their  tenor  in  the  in- 
dictment, and  that  these  discrepancies  are  at 
the  most  mere  "  matter  of  form,"  within  the 
meaning  of  Rev.  Stat.  U.  S.,  §  1025,  for  which 
the  indictment  is  not  to  "  be  deemed  insuffi- 
cient." 

"  For  Matter  of  Form."  —  Where  the  plaintiff's 
assignee  in  bankruptcy  had  brought  an  action 
in  his  own  name,  to  enforce  the  claim  in  the 
suit  at  bar,  and  failed  because  it  was  brought 
in  the  name  of  the  wrong  party,  the  present 
plaintiff  being  the  owner,  having  purchased  it 
of  the  assignee,  it  was  held  that  the  failure 
was  "  for  matter  of  form  "  within  Rev.  Laws 
Vt.,  §  973,  in  force  in  1884,  and  that  the  claim 
was  not  barred,  ihe  second  action  having  been 
instituted  within  one  year  from  the  deter- 
mination of  the  original  action.  Premo  v. 
Lee,  56  Vt.  60,  cited  in  Goff  v.  Robinson,  60  Vt. 
633.  See  also  Spear  v.  Braintree,  47  Vt. 
729. 

Matters  in  Issue  —  Res  Judicata.  (See  also  the 
title  Res  Judicata.) — Within  a  rule  that  a 
judgment  is  a  bar  only  as  to  matters  in  issue, 
"  matter  in  issue  "  has  been  defined  as  "  that 
ultimate  fact  or  state  of  facts  in  dispute  upon 


which  the  verdict  or  finding  is  predicated." 
Smith  v.  Ontario,  4  Fed.  Rep.  386,  quoteci'xn 
Lublin  v.  Stewart,  etc.,  Co.,  75  Fed.  Rep.  300. 
See  also  Kingston's  Case,  11  St.  Tr.  2C1;  Kit- 
son  v.  Farivell,  132  111.  329;  King  v.  Chase, 
-15  N.  H.  15. 

Matter  of  Law.  —  "  That  which  is  to  be  ascer- 
tained by  reasoning  from  the  established  rules 
of  law,  or  from  the  enactments  of  the  legisla- 
ture. The  court  is  to  determine  matters  of 
law."  Rap.  &  Law.  L.  Diet.  Sec  also  Lov- 
inier  v.  Pearce,  70  N.  Car.  167.  And  see  the 
title  Questions  of  Law  and  Fact. 

Matter  in  Pais.  (See  also  the  title  Estoppel, 
vol.  ir,  p.  385.)  —  Matter  in  pais  (literally, 
matter  in  the  country)  is  matter  of  fact,  as  dis- 
tinguished from  matter  of  law  or  matter  of 
record.    Bouv.  L.  Diet. 

Matter  of  Record.  —  "  Some  judicial  matter 
or  proceeding  entered  upon  one  of  the  records 
of  the  court,  and  of  which  the  court  takes 
peculiar  cognizance.  Thus,  the  judgments  in 
actions  in  the  courts  of  record,  being  matter 
which  is  entered  upon  the  records  of  the  court 
and  filed  with  its  officer,  are  thence  termed 
matters  of  record  "  Rap.  &  Law.  L.  Diet. 
See  also  the  title  Records. 

Matters  Testamentary  and  of  Administration.  — 
Where  the  constitution  conferred  on  probate 
courts  jurisdiction  "  in  all  matters  testamen- 
tary and  of  administration,"  it  was  held  that 
this  did  not  include  the  right  to  make  par- 
tition. Herndon  v.  Moore,  18  S.  Car.  339. 
See  generally  the  titles  Partition;  Probate 
and  Administration;  Surrogate. 

Matter  or  Proceeding— Administration'of  Estate. 
—  A  statute  provided  that  the  jurisdiction  ac- 
quired by  any  probate  court  over  a  matter  or 
proceeding  should  be  exclusive  of  that  of  any 
other  probate  court.  It  was  held  (hat  the  ad- 
ministration of  an  estate  was  certainly  within 
the  meaning  of  the  words  "  matter  or  pro- 
ceeding." Culver  v.  Hardenbergh,  37  Minn. 
235- 

Claims  or  Matters.  —  A  United  States  statute 
provided  that  when  any  claim  or  matter  pend- 
ing in  any  of  the  executive  departments  in- 
volved controverted  questions  of  fact  or  law, 
the  head  of  the  department  might  refer  them 
to  the  Court  of  Claims.  In  Southern  Pac.  R. 
Co.  v.  U.  S.,  38  Fed.  Rep.  57,  the  court  said: 
"  There  are  many  '  claims  '  or  matters  besides 
money  demands  '  pending  1  in  the  various  de- 
partments. Indeed,  money  demands,  except 
perhaps  in  the  treasury  department,  constitute 
but  a  small  fraction  of  the  claims  '  or  matters 
pending  in  the  executive  departments."  See 
generally  the  title  United  States  Courts. 

"  Criminal  Cause  or  Matter"  within  §  47  of  the 
Judicature  A.ct,  1873.  —  See  Ex  p.  Schofield, 
(1891)  2  Q.  B.  428;  Ex  p.  Woodhall,  20  Q.  B. 
D.  832. 

New  Matter.  (See  also  the  title  New  Mat- 
ter, 14  Encyc.  of  Pl.  and  Pr.  707.)  —  "  '  New 
matter  constituting  a  defense  '  is  not  pleaded 
by  averments  which  merely  deny  the  allega- 
tions of  the  complaint,  but  only  when  they 
constitute  a  statement  of  facts,  the  proof  of 
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fixed  for  their  payment,  which  is  the  termination  of  the  period  they  have  to 
run.1  In  wills  the  term  has  been  construed  in  different  senses  according  to  the 
testator's  intent.2 

MAXIMS.  —  See  the  title  EQUITY,  vol.  1 1,  p.  145,  and  the  defined  words 
and  phrases  throughout  this  work. 
MAXIMUM.  —  See  note  3. 

which  avoids  the  legal  conclusion  otherwise  to 
be  drawn  from  the  statement  of  facts  in  the 
complaint.  It  is  in  the  nature  of  a  plea  of 
confession  and  avoidance."  Craig  v.  Cook, 
28  Minn.  234. 

New  Matter  and  New  Evidence,  Complaint  for 
New  Trial  and  Complaint  for  Review.  —  See 
Hines  v.  Driver,  100  Ind.  319;  Hall  v.  Palmer, 
18  Ind.  5;  Fleming  v.  Stout,  19  Ind.  328;  Web- 
ster v.  Maiden,  41  Ind.  124,  130;  Barnes  v. 
Dewey,  58  Ind.  418;  Nelson  v.  Johnson,  18 
Ind.  329.  See  also  the  title  Review,  18  Encyc. 
of  Pl.  and  Pr.  989. 

New  Matter  —  Patent  Laws.  —  In  Giant 
Powder  Co.  v.  California  Powder  Works,  98 
U.  S.  138,  which  was  a  patent  case,  it  was  said: 
"  By  '  new  matter'  we  suppose  to  be  meant 
new  substantive  matter,  such  as  would  have 
the  effect  of  changing  the  invention  or  of  in- 
troducing what  might  be  the  subject  of  an- 
other application  for  a  patent."  See  also 
Siebert  Cylinder  Oil  Cup  Co.  v.  Harper  Steam 
Lubricator  Co.,  4  Fed.  Rep.  328.  And  see  the 
title  Patents. 

1.  Maturity.  —  U.  S.  v.  Union  Pac.  R.  Co., 
91  U.  S.  72. 

A  promissory  note  is  not  affected  as  to  the 
date  of  its  maturity  by  the  provisions  of  a 
mortgage  securing  it,  declaring  that  it  shall 
become  due  on  defauit  of  payment  of  another 
note.    Owings  v.  McKenzie,  133  Mo.  336. 

In  Osborne  v.  Campbell,  6  Lane.  L.  Rev. 
206,  an  action  was  brought  against  the  de- 
fendant on  the  following  contract  indorsed 
on  the  back  of  a  note  given  by  S.  G.  Welliver 
to  the  plaintiff:  "  For  value  received  I  ot  we 
hereby  guarantee  the  payment  of  the  within 
note  at  maturity  and  at  all  limes  thereafter, 
and  waive  demand,  protest,  and  notice  of  non- 
payment thereof.  (Signed)  W.  A.  Camp- 
bell." Rice,  P.  J.,  observed  :  "  Though  the 
word  '  guarantee  '  is  used,  yet  as  the  guaranty 
is  to  pay  '  when  due  '  or  'at  maturity,'  the 
undertaking  obviously  has  reference  to  the 
liquid  ition  of  the  note  at  the  time  specified, 
and  not  to  the  solvency  of  the  maker." 

At  Maturity.  —  "The  words  'at  maturity' 
refer  to  and  include  the  whole  day,  unless 
specially  and  distinctly  limited  to  a  certain 
hour  of  the  day,"  Leigh  v.  Knickerbocker  L. 
Ins.  Co.,  26  La.  Ann.  438. 

"  After  Maturity."  —  Where  a  promissory  note 
payable  on  a  certain  day  bears  interest  "  after 
maturity,"  interest  should  be  computed  from 
the  day  fixed  for  payment,  and  not  from  the 
expiration  of  the  days  of  grace.  Wheeless  v. 
Williams,  62  Miss.  369;  Utica  Bank  v.  Wager, 


2  Cow.  (N  .  Y.)  766;  Weems  v.  Ventress,  14 
La.  Ann.  267. 

"  To  Be  Mature  "  Equivalent  to  "  To  Be  Suable." 

—  In  Taylor  v.  New  York,  82  N.  Y.  18,  Folger, 
C.  J.,  observed:  "  The  phrases  '  cause  of  ac- 
tion '  and  '  right  of  action  '  are  used,  because 
ordinarily,  and  in  the  absence  of  some  especial 
circumstance,  when  a  debt  is  mature  it  may 
be  demanded  and  sued  upon,  and  payment  of 
right  and  by  its  terms  be  then  exacted;  be- 
cause, in  general,  the  phrases  '  to  be  mature  ' 
and  '  to  be  suable  '  both  express  the  same  fact 
as  to  the  debt.  It  is  the  condition  or  state  of 
the  demand  at  the  time  that  is  looked  at."  See 
also  Wells  v.  Stewart,  3  Barb.  (N.  Y.)4o;  Mar- 
tin v.  Kunzmuller,  37  N.  Y.  396. 

Matured.  —  A  judgment  is  matured  within 
the  meaning  of  the  Indiana  statute  (now  Hor- 
ner's Stat.  Ind.  1896,  §  348)  requiring  that  a 
set-off  shall  be  matured,  although  the  time  of 
stay  of  execution  has  not  expired.  Hays  v. 
Boyer,  59  Ind.  341. 

2.  Maturity  in  Will.  (See  also  the  titles  Leg- 
acies and  Devises,  vol.  18,  p.  704;  Wills.)  — 
In  Condict  v.  King,  13  N.  J.  Eq.  380,  Green, 
C,  said:  "  The  term  maturity  is  not  synony- 
mous with  legal  majority.  As  used  by  the 
testator,  it  may  well  be  held  to  import  matur- 
ity of  mind  and  character,  the  combined  result 
of  age  and  education." 

A  testator  gave  a  certain  sum  in  cash  to  a 
legatee  and  directed  that  it  should  be  placed 
at  interest  according  to  the  discretion  of  her 
guardian,  and  when  she  attained  lawful  age 
should  be  paid  over  to  her.  It  was  further 
provided  that  in  case  of  the  death  of  the 
legatee  before  maturity  the  gift  should  go  to 
others.  It  was  held  that  the  word  maturity 
was  equivalent  to  the  words  "  lawful  age  " 
previously  used.  Carpenter  v.  Boulden,  48 
Md.  129. 

A  testator,  after  bequeathing  his  whole 
estate  to  his  wife  and  daughters  in  certain 
proportions,  added:  "  Should  it  be  the  divine 
pleasure  of  Almighty  God  to  take  from  this 
life  my  dear  wife,  and  all  my  children  before 
Ihey  arrive  at  maturity,  or  in  case  of  their  all 
dying  single  or  childless,  then  and  in  that 
case,  what  may  temain  of  my  said  estate  shall 
go  to  my  brothers."  It  was  held  that  the  word 
maturity  was  to  be  taken  in  the  sense  of 
puberty.     Robertson  v.  Johnston,  24  Ga.  102. 

3.  For  the  Construction  of  the  Word  Maximum, 
as  used  in  the  Railway  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.,  c.  20),  in  regard  to  the 
width  of  roads  and  bridges,  see  Reg.  v.  Rigby, 
14  Q.  B.  687.  68  E.  C.  L.  687. 
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CROSS-REFERENCES. 

See  the  title  STATUTES,  and  see  MUST;  SHALL. 

I.  In  Statutes — 1.  Construed  as  Permissive.  —  In  a  statute  the  word 
"  may  "  can  be  construed  in  a  mandatory  sense  only  where  such  construction 
is  necessary  to  give  effect  to  the  clear  policy  and  intention  of  the  legislature; 
and  where  there  is  nothing  in  the  connection  of  the  language  or  in  the  sense 
or  policy  of  the  provision  to  require  an  unusual  interpretation,  its  use  is  merely 
permissive  and  discretionary.1 


1.  "  May  "  Permissive  —  England.  —  Davies  v. 
Evans,  9  Q.  B.  D.  238;  Wise  v.  Birkenshaw, 
29  L.  J.  Exch.  240;  Wilson  v.  West  Hartlepool 
R.  Co.,  34  L.  J.  Ch.  250;  Smith  v.  Wills,  29 
S.  J.  684;  Re  Baker,  34  S.  J.  317;  Julius  v. 
Oxford,  49  L.  J.  Q.  B.  585;  Bell  v.  Crane,  L. 
R.  8  Q.  B.481;  In  re  Prytherch,  42  Ch.  D.  590; 
Ex  p.  Jarman,  4  Ch.  D.  835;  De  Beau  voir  v. 
Welch,  7  B.  &  C.  266,  14  E.  C.  L.  42;  Reg.  v. 
South  Weald,  5  B.  &  S.  391,  117  E.  C.  L.  391; 
Re  Newport  Bridge,  2  El.  &  El.  377,  105  E.  C. 
L,  377;  M' Master  v.  Lomax,  2  Myl.  &  K.  32; 
In  re  Johannisberg  Land,  etc.,  Co.,  (1892)  1 
Ch.  586. 

Canada.  — Johnston  v.  Consumers'  Gas  Co., 
27  Ont.  26;  In  re  Dwyer,  n  Can.  L.  T.  269. 

United  States.  — Minor  v.  Mechanics'  Bank, 
1  Pet.  (U.  S.)  46;  Rock  Island  County  v.  U.  S., 
4  Wall.  (U.  S.)  446,  Thompson  v.  Carroll,  22 
How.  (U.  S.)  422;  The  Mary  N.  Hogan,  17 
Fed.  Rep.  814;  The  Shelbourne,  30  Fed.  Rep. 
512;  Colby  University  v.  Canandaigua,  69 
Fed.  Rep.  673. 

Alabama.  —  Hirschfelder  v.  State,  18  Ala. 
112;  Ex  p.  Banks,  28  Ala.  28;  Ex  p.  Simonton, 
9  Port.  (Ala.)  390. 

California.  —  Fresno  Nat.  Bank  v.  Superior 
Ct.,  83  Cal.  491;  Kemble  v.  McPhail,  128  Cal. 
446. 

Colorado.  — Denver,  etc.,  R.  Co.  v.  Cahill,  8 
Colo.  App.  158;  People  v.  Henderson,  12  Colo. 
369- 

Delaware.  —  Stoeckle  v.  Lewis,  (Del.  1897) 
38  Atl.  Rep.  1062. 

Florida.  —  Mitchell  v.  Duncan,  7  Fla.  13. 

Georgia.  —  Weems  v.  Farrell,  33  Ga.  419; 
Caldwell  v.  State,  34  Ga.  17;  Continental  Nat. 
Bank  v.  Folsom,  78  Ga.  449. 

Idaho.  —  People  v.  Green,  1  Idaho  239;  State 
v.  Williams,  (Idaho  1895)42  Pac.  Rep.  511. 

Illinois.  — Goodrich  v.  Chicago,  20  111.  445; 
Chicago,  etc.,  R.  Co.  v.  Howard,  38  111.  414; 
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Kane  v.  Footh,  70  111.  587;  Fowler  v.  Pirkins, 
77  111.  271;  School  Dist.  No.  6  v.  Sterricker,  86 
111.  595,  7  Cent.  L  J.  37. 

Indiana.  —  Nave  v.  Nave,  7  Ind.  122;  Cross 
v.  Pearson,  17  Ind.  612;  Bansemer  v.  Mace, 
18  Ind.  32;  People's  Nal.  Bank  v.  Ayer,  24 
Ind.  App.  212;  Budd  v.  Rutherford,  4  Ind. 
App.  386. 

Iowa.  —  Dean  v.  White,  5  Iowa  266. 

Kansas.  —  Central  Branch  R.  Co.  v.  Ingram, 
20  Kan.  70;  Union  Trust  Co.  v.  Kendall,  20 
Kan.  515;  Matter  of  McCort,  52  Kan.  21. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Brooks,  83  Ky.  129. 

Louisiana.  —  Slate  v.  New  Orleans,  42  La. 
Ann.  92;  Stale  v.  Police  Jury,  40  La.  Ann. 
756. 

Maine.  —  State  v.  Sweetsir,  53  Me.  438; 
Weymouth  v.  Penobscot  Log  Driving  Co.,  71 
Me.  38. 

Massachusetts.  —  Com.  v.  Haynes.  107  Mass. 
196;  Phillips  v.  Fadden,  125  Mass.  199; 
Opinion  of  Justices,  11  Pick.  (Mass.)  543. 

Michigan.  —  Curtis  v.  Richland  To.,  56  Mich. 
478. 

Missouri.  —  Ball  v.  Fagg,  67  Mo.  483;  State 
v.  Justices,  39  Mo.  521;  Steines  v.  Franklin 
County,  48  Mo.  167;  State  v.  Hannibal,  etc., 
R.  Co.,  51  Mo.  532;  State  v.  Laughlin,  10  Mo. 
App.  4;  State  v.  Schuchmann,  133  Mo.  hi; 
Hall  v.  Wabash  R.  Co.,  80  Mo.  App.  470. 

Nebraska.  —  Kelly  v.  Morse,  3  Neb.  224. 

New  Hampshire.  —  Proctor  v.  Green,  59  N. 
H.  350,  352. 

New  Jersey.  —  Chetwood  v.  State  Bank,  7 
N.  J.  L.  32;  State  v.  Patterson,  32  N.  J.  L.  180. 

New  York.  —  Williams  v.  People,  24  N.  Y. 
405;  Medbury  v.  Swan  46  N.  Y.  200;  Cooke 
v.  State  Nat.  Bank,  52  N.  Y.  96,  50  Barb.  (N. 
Y.)  339;  Gilmore  v.  Utica,  121  N.  Y.  561; 
Skinner  v.  Tibbitts,  (Supm.  Ct.  Spec.  T.)  13 
Civ.  Pro,  (N.  Y.)  374;  Perkins  v.  Butler,  42 
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Thus,  Where  "  May"  Is  Used  in  Statutes  to  Confer  Power  on  Public  Bodies  or  Officers,  if  the 
rights  and  interests  of  the  public  are  not  involved  or  if  private  persons  have 
no  lawful  claim  and  interest  in  the  exercise  of  the  power  the  word  "  may  " 
should  be  construed  as  conferring  a  discretionary  power  on  the  officer  or 
public  body.1 

Statute  Giving  Privilege  to  Individual.  —  Where  a  statute  declares  that  an  indi- 
vidual or  individuals  may  do  a  certain  act  or  have  a  certain  remedy  which  is 
intended  for  his  or  their  own  benefit,  he  or  they  will  have  a  discretion  to  do 
the  act  or  pursue  the  remedy  or  to  refrain  therefrom.2 

"  May"  Contrasted  with  "  Must  "  or  "  Shall."  —  Where  by  the  use  in  other  provisions 
of  the  statute  of  the  words  "  shall  "  or  "  must  "  it  appears  that  the  legislature 


How.  Pr,  (N.  Y.)  102;  Buffalo,  etc.,  Plank 
Road  Co.  v.  Highway  Com'rs,  (Supm.  Ct. 
Spec.  T.)  10  How.  Pr.  (N.  Y.)  237;  Divine's 
Case,  (Supm.  Ct.)  11  Abb.  Pi.  (N.  Y.)  90; 
People  v.  Syracuse,  59  Hun  (N.  Y.)  265, 
affirmed  128  N.  Y.  632;  Malcom  v.  Rogers,  5 
Cow.  (N.  Y.)  193;  Darby  v.  Condit,  1  Duer 
(N.  Y.)  599- 

North  Carolina.  —  Barnawell  v.  Threadgill, 
5  Ired.  Eq.  (40  N.  Car.)  86. 

Oregon.  —  King  Real  Estate  Assoc.  v.  Port- 
land, 23  Oregon  201;  State  v  Fiester,  32  Ore- 
gon 254. 

Pennsylvania.  —  Longbine  v.  Piper,  70  Pa. 
St.  378;  Com.  v.  Cleary,  148  Pa.  St.  26;  Reitz 
v.  Thomas,  13  Pa.  Co.  Ct.  315. 

Tennessee.  —  McKoin  v.  Cooley,  3  Humph. 
(Tenn.)  559. 

Texas.  —  Boydston  v.  Rockwall  County,  86 
Tex.  234. 

Utah.  —  Eslinger  v.  Pratt,  14  Utah  107. 

Virginia. — Ex  p.  Yeager,  11  Gratt.  (Va.) 
655;  Boiling  v.  Petersburg,  3  Rand.  (Va.)  579. 

West  Virginia.  — ■  Carson  v.  Phoenix  Ins. 
Co.,  41  W.  Va.  i33. 

Wisconsin.  —  Cutler  v.  Howard,  9  Wis.  309; 
Rice  v.  Cutler,  17  Wis.  355;  Litilejohn  v. 
State  University,  71  Wis.  437;  Market  Nat. 
Bank  r.  Hogan,  21  Wis.  319. 

The  ordinary  meaning  of  the  word,  which  is 
permissive,  ought  to  be  adopted  and  must  be 
presumed  to  be  intended  unless  such  pre- 
sumption would  manifestly  defeat  the  object 
of  the  provision.  Minor  v.  Mechanics'  Bank, 
1  Pet.  (U.  S.)64;  New  York,  etc..  R.  Co.  v. 
Coburn,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)  224;  Buffalo,  etc.,  Plank  Road  Co.  v. 
Highway  Com'rs,  (Supm.  Ct.  Spec.  T.)  10 
How.  Pr.  (N.  Y.)  239. 

Illustrations  —  Statutes  Conferring  Powers  on 
Courts  and  Officers.  —  Buffalo,  etc.,  Plank  Road 
Co.  v.  Highway  Com'rs,  (Supm.  Ct.  Spec.  T.) 
10  How.  Pr.  (N.  Y.)  238.  where  a  statute 
provided  that  every  person  liable  to  do  high- 
way labor,  living  or  owning  property  on  the 
line  of  any  plankroad,  "  may,"  by  application 
in  writing,  be  assessed  his  proportion  of  the 
assessment  for  the  labor  on  such  highway. 

A  statute  which  provides  that  a  certain  class 
of  actions  may  be  tried  by  jury  is  permissive 
and  not  mandatory.  Proctor  v.  Green,  59  N. 
H.  352,  18  Cent.  L.  J.  158. 

A  statute  defined  a  felony  as  an  offense  for 
which  the  party  may  be  imprisoned  in  the 
penitentiary.  It  was  held  that  this  definition 
included  all  offenses  wherein  it  rested  in  the 
discretion  of  the  jury  to  punish  by  imprison- 


ment in  the  penitentiary  or  to  impose  a  lesser 
punishment.  Johnston  v.  Stale,  7  Mo.  183. 
See  also  Criminal  Law,  vol.  8,  p.  281. 

Abatement  of  Nuisance.  —  The  Iowa  code  in 
force  in  1892  permitted  an  action  at  law  for 
nuisance  to  be  brought  by  the  person  injured, 
and  provided  that  in  such  action  the  nuisance 
"  may  be  enjoined  or  abated,  and  damages  also 
recovered  therefor."  It  was  held  that  the 
abatement  of  the  nuisance,  when  permanent 
damages  were  recovered,  was  not  mandatory. 
Downing  v.  Oskaloosa,  86  Iowa  352. 

Action  by  Committee  of  Lunatic.  —  Where  a 
statute  provided  that  a  committee  of  the  prop- 
erty of  a  lunatic  may  maintain  an  action  in 
his  own  name  which  the  lunatic  might  have 
maintained,  the  word  "  may  "  was  construed 
to  be  permissive.  Skinner  v.  Tibbitls,  (Supm. 
Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  370. 

Capital  Stock.  —  In  Minor  v.  Mechanics' 
Bank,  1  Pet.  (U.  S.)  63,  the  language  of  the 
statute  was:  "  The  capital  stock  *  *  * 
may  consist  of  five  hundred  thousand  dollars." 
"May"  was  construed  in  its  ordinary  sense, 
and  it  was  held  that  it  was  not  clear  that  the 
legislature  intended  to  require  the  capital  stock 
to  be  five  hundred  thousand  dollars.  See  also 
the  title  Stock. 

Teacher's  Certificate.  —  A  statute  provided 
that  the  board  of  education  of  any  county  may 
grant  certificates  without  examination  to  the 
holders  of  certain  diplomas.  It  was  held  that 
"  may  "  was  directory  merely.  Kemble  v.  Mc- 
Phaill,  128  Cal.  446. 

1.  "  May,"  in  Statute  Conferring  Powers  on 
Public  Officers  or  Bodies.  —  Buffalo  Plank  Road 
Co.  v.  Highway  Com'rs,  (Supm.  Ct.  Spec.  T.) 
10  How.  Pr.  (N.  Y.)  237.  See  also  Montana 
Ore-Purchasing  Co.  v.  Lindsay,  (Mont.  1901) 
63  Pac.  Rep.  716. 

2.  Malcom  v.  Rogers.  5  Cow.  (N.  Y.)  188. 
And  see  the  cases  cited  in  the  preceding 
note. 

A  statute  provided  that  an  administration 
bond  may  be  put  in  suit  in  the  name  of  the 
party  injured.  It  was  held  that  "may,"  as  here 
used,  was  not  imperative.  The  court  said: 
"  The  object  of  the  statute  was  simply  to  con- 
fer upon  certain  persons  the  privilege  of  suing 
in  their  own  names;  but  it  is  a  question  in 
which  no  public  right  or  interest  is  involved, 
or  in  which  any  third  person  has  any  claim 
de  jure  that  the  power  should  be  exercised. 
It  is  entirely  discretionary  with  the  parties  to 
whom  the  privilege  was  extended,  whether  to 
avail  themselves  of  it  or  not."  Amason  v. 
Nash,  24  Ala.  281. 
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intended  to  distinguish  between  these  words  and  "  may,"  "  may  "  will  not  be 
construed  as  imperative.1 

Creation  of  Right.  —  It  has  been  said  that  in  construing  statutes  the  word 
"  may"  will  be  considered  as  mandatory  only  for  the  purpose  of  sustaining 
or  enforcing,  but  not  for  creating,  a  right.* 

Question  of  Intention.  — -  In  all  cases  the  question  whether  "  may  "  shall  be  read 
"  must  "  or  "  shall  "  is  one  of  intent,  to  be  deduced  from  the  context  or  sur-. 
rounding  circumstances  and  the  purpose  and  object  of  the  legislature,  as  well 
as  from  the  language  of  the  provision.3 

2.  Construed  as  Mandatory.  —  The  word  "  may"  in  a  statute  will  be  con- 
strued to  mean  "  shall  "  or  "  must  "  whenever  the  rights  of  the  public  or  of 
third  persons  depend  upon  the  exercise  of  the  power  to  perform  the  duty  to 
which  it  refers;  and  such  is  its  meaning  in  all  cases  where  the  public  interests 
and  rights  are  concerned,  or  where  a  public  duty  is  imposed  upon  public  offi- 
cers and  the  public  or  third  persons  have  a  claim  dc  jure  that  the  power  shall 
be  exercised.'*    Or,  as  the  rule  is  sometimes  expressed,  whenever  a  statute 


1.  May  and  Shall  Used  in  Same  Statute.  —  Post- 
masters' Cases,  12  Ct.  CI.  235;  Downing  v. 
Oskaloosa,  86  Iowa  352;  Lovell  v.  Wheaton, 
11  Minn.  92;  State  v.  Minneapolis,  65  Minn. 
299;  People  v.  Syracuse,  59  Hun  (N.  Y.)  267, 
affirmed  128  N.  Y.  632;  Reynolds  v.  Board  of 
Education,  33  N.  Y,  App.  Div.  95;  Boiling  v. 
Petersburg,  3  Rand.  (Va.)  579. 

In  Budd  v.  Rutherford,  4  Ind.  App.  390,  it 
was  said:  "Other  provisions  of  the  section 
under  consideration  contain  mandatory  state- 
ments, and  where  such  is  the  case,  and  the 
words  '  shall '  and  '  may  '  are  used  in  different 
connections,  it  very  strongly  indicates  that  the 
terms  were  so  used  deliberately,  and  with  a 
due  sense  of  discrimination,  ascribing  to  each 
its  literal  signification." 

"  May  "  Used  Both  as  Permissive  and  as  Manda- 
tory in  Same  Section.  —  In  Kennelly  v.  Jersey 
City,  57  N.  J.  L.  297,  it  was  said:  "  Ordi- 
narily the  word  '  may  '  implies  permission  only, 
but  often  it  is  construed  10  be  mandatory.  It 
is  noticeable  that  in  this  very  section  [Laws 
N.  J.  1893,  p.  241.  §  3]  the  term  is  used  in 
both  senses.  In  the  first  clause,  that  the  mu- 
nicipal authorities  may,  when  they  deem  it 
proper,  authorize  the  use  of  poles,  etc.,  it 
clearly  was  intended  to  vest  the  authorities 
with  discretionary  power;  while  in  the  last 
clause,  '  and  the  same  may  be  authorized  and 
prescribed  by  ordinance,'  the  term  is  manda- 
tory, and  in  no  other  mode  can  the  power  be 
exercised." 

Construed  by  Reference  to  Other  Parts  of  Statute. 
—  The  use  of  the  word  "  may  "  as  permissive 
in  one  part  of  a  statute  indicates  that  its  use 
in  another  part  of  the  same  statute  is  also  per- 
missive. Boydston  v.  Rockwall  County,  86 
Tex.  239. 

Substitution  of  May  for  Shall.  —  The  substitu- 
tion of  "  may  "  for  "  shall  "  in  a  former  act 
indicates  that  "  may  "  is  to  be  construed  as 
permissive.  Ailstock  v.  Page,  77  Va.  390.  See 
also  Phillips  v.  Fadden,  125  Mass.  201. 

2.  Creation  of  Right.  —  State  v.  Justices,  39 
Mo.  521;  State  v.  Hudson,  13  Mo.  App.  66. 

In  State  v.  Sweetsir,  53  Me.  440,  it  was  said: 
"  In  construing  statutes,  '  may  '  is  sometimes 
held  to  mean  '  shall,'  but  this  is  done  only 
when  it  is  the  obvious  meaning  of  the  statute 


to  command  and  not  simply  to  permit  a  par- 
ticular thing,  or  to  exclude  other  rights  ot 
remedies,  and  not  to  grant  additional  ones  to 
those  already  existing." 

3.  Intent.  —  Reg.  v.  Oxford,  4  Q.  B.  D.  245, 
525;  Reg.  v.  Barclay,  8  Q.  B.  D.  306;  Colby 
University  p.  Canandaigua,  69  Fed.  Rep.  673, 
U.  S.  v.  Thoman,  156  U.  S.  353;  Minor  v. 
Mechanics  Bank,  1  Pet.  (U.  S.)46;  Downing 
v.  Oskaloosa,  86  Iowa  352;  Ball  v.  Fagg,  67 
Mo.  483;  Drew  v.  Spaulding,  45  N.  H.  477; 
Gilmore  v.  Utica,  121  N.  Y.  561;  People  v. 
Syracuse,  121  N.  Y.  632;  King  Real  Estate 
Assoc.  v.  Portland.  23  Oregon  202;  Rains  v. 
Herring,  68  Tex.  468.  And  see  generally  the 
cases  cited  throughout  this  title. 

4.  May  Read  Must  —  Rights  of  Public  or  Third 
Persons  Involved  —  England.  —  Bell  v.  Crane, 
L.  R.  8  Q.  B.  481,  482;  The  Douglas,  7  P.  D. 
151;  Rex  v.  Flockwold  Inclosure  Com'rs,  2 
Chit.  251,  18  E.  C.  L.  324;  Reg.  v.  Tithe 
Com'rs,  14  Q.  B.  459,  68  E.  C.  L.  459;  Rex 
v.  Derby,  Skin.  370;  Roles  v.  Rosewell,  5  T. 
R.  538;  Plomer  v.  Ross,  5  Taunt.  386,  1  E.  C. 
L.  136;  Reg.  v.  Adamson,  I  Q.  B.  D.  201 ; 
Reg.  v.  Local  Board  of  Health,  8  El.  &  Bl. 
906,  92  E.  C.  L.  906;  Worthington  v.  Hulton, 
L.  R.  1  Q.  B.  63:  Macdougall  v.  Paterson,  11 
C.  B.  755,  73  E.  C.  L.  755;  Crake  v.  Powell,  2 
El.  &  Bl.  210,  75  E.  C.  L.  210;  Asplin  v. 
Blackman,  7  Exch.  386;  Bowes  v.  Hope  L. 
Ins.  Co.,  11  H.  L.  Cas.  389;  Reg.  v.  Barclay, 
8  Q.  B.  D.  486;  Stamper  v.  Millar,  3  Atk.  212; 
Blackwell's  Case,  1  Vern.  152. 

Canada. — Cameron  v.  Wait,  3  Ont.  App. 
10.3- 

United  States.  —  Silvey's  Case,  7  Ct.  CI.  334; 
North  Bloomfield  Gravel  Min.  Co.  v.  U.  S., 
(C.  C.  A.)  88  Fed.  Rep.  673:  Ralston  v.  Critten- 
den, 13  Fed.  Rep  508;  Kennedy  v.  Sacramento, 
19  Fed.  Rep.  580:  Winsor  Coal  Co.  v.  Chicago, 
etc.,  R.  Co.,  52  Fed.  Rep.  716;  Rock  Island 
County  v.  U.  S.,  4  Wall.  (U.  S.)  435;  Legal 
Tender  Cases,  12  Wall.  (U.  S.)  457;  Beach  v. 
Woodhull,  Pet.  (C.  C.)  2;  Thompson  v.  Roe, 
22  How.  (U.  S.)  434;  Washington  v.  Pratt,  8 
Wheat.  (U.  S.)  681. 

Alabama.  —  State  v.  Miller,  3  Ala.  346;  Hill 
v.  Barge,  12  Ala.  692,  693;  Ex  p.  Banks,  28 
Ala.  28;  Exp.  Chase,  43  Ala.  311;  Exp.  Cin- 
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cinnati,  etc.,  R.  Co.,  78  Ala.  259;  Horst  v. 
Moses,  48  Ala.  148;  Ex  p.  Simonton,  9  Port. 
(Ala.)  390. 

Arkansas.  —  Ex  p.  Whittington,  34  Ark.  394. 

California.  —  Coopers  v.  San  Jose,  55  Cai. 
599;  Hayes  v.  Los  Angeles  County,  99  Cal.  80. 

Colorado.  —  People  v.  Rio  Grande  County,  7 
Colo.  App.  229. 

Connecticut. — Lyon  v.  Rice,  41  Conn.  245; 
Stale  v.  Neuner,  49  Conn.  233;  State  v.  Rich- 
ards, (Conn.  1901)  49  Atl.  Rep.  858. 

Georgia.  —  Vason.  v.  Augusta,  38  Ga.  545; 
Birdsong  v.  Brooks,  7  Ga.  88;  Levy  v.  Mill- 
man,  7  Ga.  172. 

Illinois.  —  Randolph  County  v.  Ralls,  18  111. 
29;  Wheeler  v.  Chicago,  24  111.  105;  Kane 
County  v.  Young,  31  111.  197;  Chicago,  etc., 
R.  Co.  v.  Howard,  38  111.  414;  St.  Louis,  etc., 
R.  Co.  v.  Teters,  68  111.  144;  Kane  v.  Footh, 
70  III.  587;  Fowler  v.  Pirkins,  77  111.  271; 
James  v.  Dexter,  112  111.  489;  Schuyler  County 
v.  Mercer  County,  9  111.  20. 

Indiana.  —  Nave  v.  Nave,  7  Ind.  122;  Spar- 
row v.  Kelso,  92  Ind.  517;  Bansemer  v.  Mace, 
18  Ind.  27;  Gill  v.  State,  72  Ind.  279;  Indian- 
apolis v.  McAvoy,  86  Ind.  587;  Wright  v. 
State,  5  Ind.  290;  Budd  v.  Rutherford,  4  Ind. 
App.  386. 

Iowa. — Van  Schaack  v.  Robbins,  36  Iowa 
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Kansas.  —  Kansas  Pac.  R.  Co.  v.  Reynolds, 
8  Kan.  623;  Kansas  City,  etc.,  R.  Co.  v. 
Walker,  50  Kan.  742. 

Kentucky.  —  Augusta  v.  Maysville,  etc.,  R. 
Co.,  97  Ky.  146;  Douglass  v.  Cline,  12  Bush 
(Ky.)  649. 

Maine.  —  Monmouth  v.  Leeds,  76  Me.  28. 

Maryland.  —  Sifford  v.  Morrison,  63  Md.  17. 

Massachusetts.  —  Com.  v.  Smith,  in  Mass. 
407;  Phillips  v.  Fadden,  125  Mass.  200;  Ban- 
croft v.  Sawin,  143  Mass.  144;  Wormwood  v. 
Waltham,  144  Mass.  184;  Hennessey  v.  White, 
2  Allen  (Mass.)  48;  Worcester  v.  Schlesinger, 
16  Gray  (Mass.)  168. 

Minnesota.  —  Clark  v.  Schatz,  24  Minn.  300; 
Keller  v.  Houlihan,  32  Minn.  486;  Gilfil lan  v. 
Hobart,  35  Minn.  186. 

Mississippi.  —  Whitten  v.  State,  61  Miss.  718. 

Missouri. — State  v.  Justices,  39  Mo.  521; 
Leavenworth,  etc.,  R.  Co.  v.  Platte  County 
Ct.,  42  Mo.  171;  Steines  v.  Franklin  County, 
48  Mo.  167;  State  v.  Saline  County  Ct.,  48 
Mo.  390;  State  v.  Laughlin,  73  Mo.  443; 
Spaulding  v.  Suss,  4  Mo.  App.  541;  Coles  v. 
Foley,  13  Mo.  App.  252;  Monks  v.  Strange, 
25  Mo.  App.  16;  Mcintosh  1:  Hannibal,  etc., 
R.  Co,,  26  Mo.  App.  377;  State  Garroutte, 
67  Mo.  454;  State  v.  King,  136  Mo.  309. 

Montana.  —  Helena  First  Nat.  Bank  v.  Neill, 
13  Mont.  382. 

Nebraska.  —  Follmer  v:  Nuckolls  County.  6 
Neb.  210;  State  v.  Buffalo  County,  6  Neb.  462. 

Nevada.  —  State  v.  Duffy,  7  Nev.  361. 

New  Hampshire.  —  Rogers  v.  Bo  wen,  42  N. 
H.  102;  Bufford  v.  Johnson,  34  N.  H.  492. 

New  Jersey.  —  Reed  v.  Bainbridge,  4  N.  J. 
L.  408;  Davison  v.  Davison,  17  N.  J.  L.  171; 
Van  Wagoner  v.  Paterson  Gas  Light  Co.,  23 
N.  J.  L.  297;  Seiple  v.  Elizabeth,  27  N.  J.  L. 
407;  Kennelly  v.  Jersey  City,  57  N.  J.  L.  297, 
following  14  Am.  and  Eng.  Encyc.  of  Law 


<e  of  justice  or  the  public  good,  the 

(1st  ed.)  979;  Carhart  v.  Miller,  5  N.  J.  L.  661; 
State  v.  Newark,  28  N.  J.  L.  491;  Central  New 
Jersey  Land,  etc.,  Co.  v,  Bayonne,  56  N.  J.  L. 
297. 

New  York.  —  Medbury  v.  Swan,  46  N.  Y. 
202;  People  v.  Otsego  County,  51  N.  Y.  401; 
People  v.  Livingston  County,  68  N.  Y.  119,  re- 
versing 6  Hun  (N.  Y.)  574;  Hagadorn  v.  Raux, 
72  N.  Y.  583;  Matter  of  Goddard,  94  N.  Y.  552; 
Divine's  Case,  (Supm.  Ct.)  n  Abb.  Pr.  (N.  Y.) 
go;  People  v.  New  York,  (Supm.  Ct.  Gen.  T.) 
11  Abb.  Pr.  (N.  Y.)  121;  Buffalo,  etc.,  Plank 
Road  Co.  v.  Highway  Com'rs,  (Supm.  Cl. 
Spec.  T.)  10  How.  Pr.  (N.  Y  )  237;  New  York, 
etc.,  R.  Co.  v.  Coburn,  (Supm.  Ct.  Spec.  T.)  6 
How.  Pr.  (N.  Y.)  224;  Grantman  v.  Thrall, 
(Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N.  Y.)  466; 
Waller  v.  Thomas,  (C.  PI.)  42  How.  Pr  (N.  Y.) 
342;  Pumpelly  v.  Ovvego,  (Ct.  App.)  45  How. 
Pr.  (N.  Y.)  238;  Long  Island  R.  Co.  v.  Conk- 
lin,  32  Barb.  (N.  Y.)  386;  Fisher  v.  Clark,  41 
Barb.  (N.  Y.)  332;  Appleton  v.  Warner,  51 
Barb.  (N.  Y.)  270;  Mitchell  v.  Pike,  17  Hun 
(N.  Y.)  142;  People  v.  Syracuse,  59  Hun  (N. 
Y.)  260,  affirmed  128  N.  Y.  632;  Darby  v. 
Condit,  1  Duer  (N.  Y.)  599;  People  v.  Colum- 
bia County,  10  Wend.  (N.  Y.)  363;  People  v. 
Erie  County,  Sheld.  (N.  Y.)  517;  Newburgh, 
etc.,  Turnpike  Road  v.  Miller,  5  Johns.  Ch. 
(N.  Y.)  113;  Warner  v.  Beers,  23  Wend.  (N.  Y.) 
156;  Malcom  v.  Rogers,  5  Cow.  (N.  Y.)  IQ3, 
194;  Baldwin  v.  New  York,  2  Keyes  (N.  Y.) 
411 ;  Shapiro  v.  Burns,  (C.  PI.  Spec.  T.)  7 
Misc.  (N.  Y  )  418. 

North  Carolina.  —  State  v.  McGimsey,  80  N. 
Car.  377;  Jones  v.  Statesville,  97  N.  Car.  86; 
Johnston  v.  Pate,  95  N.  Car.  68;  Falls  of 
Neuse  Mfg.  Co.  v.  Brower,  105  N.  Car.  444. 

North  Dakota.  —  Slate  v.  Kent,  4  N.  Dak. 
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Ohio.  —  Swazey  v.  Blackman,  8  Ohio  5; 
Sifford  v.  Beaty,  12  Ohio.  St.  189;  Columbia, 
etc.,  R.  Co.  v.  Mowatt,  35  Ohio  St.  284,  288; 
Pope  v.  Pollock,  1  Ohio  Cir.  Dec.  193;  Camp- 
bell v.  McCormick,  1  Ohio  Cir.  Dec.  281; 
Langhorst  v.  Ahlers,  9  Ohio  Dec.  611. 

Oregon.  —  Smith  v.  King,  14  Oregon  10; 
Kohn  v.  Hinshaw,  17  Oregon  308;  McLeod  v. 
Scott,  21  Oregon  94. 

Pennsylvania.  —  Norwegian  Street,  81  Pa. 
St.  349;  Com.  v.  Cleary,  148  Pa.  St.  46;  Com. 
v.  Gable,  7  S.  &  R.  (Pa.)  426;  Shaeffer  v.  Jack, 
14  S.  &  R.  (Pa.)  429;  Reed  v.  Penrose,  2  Grant 
Cas.  (Pa.)  501;  Quinn  v.  Wallace,  6  Whart. 
(Pa.)  452,  Com.  v.  Marshall,  3  W.  N.  C.  (Pa.) 
182. 

South  Carolina.  —  Davenport  v.  Caldwell,  10 
S.  Car.  343. 

Tennessee.  —  Wallon  v.  Walton,  96  Tenn.  25. 

Texas.  —  Rains  v.  Herring,  68  Tex.  468; 
Smisson  v,  State,  71  Tex.  236. 

Vermont.  —  Kellogg  v.  Page,  44  Vt.  356; 
Central  Vermont  R.  Co.  v.  Royalton,  58  Vt. 
234,  240. 

Virginia.  —  Leigton  71.  Maury,  76  Va.  870; 
Ex p  Lesler,  77  Va.  673;  Radford  v.  Fowlkes, 
85  Va.  827;  Bowles  v.  Woodson,  6  Gratt.  (Va.) 
81;  Bean  v.  Simmons,  g  Gratt.  (Va.)  389,  391; 
Preston  v.  Heiskell,  32  Gratt.  (Va.)  48;  Welsh 
v.  Solenberger,  85  Va.  441. 

West  Virginia.  —  Elliott  v.  Hutchinson,  8 
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W.  Va.  459;  Exchange  Bank  v.  Lewis  County, 
28  W.  Va.  292;  Buena  Vista  Freestone  Co.  v. 
Pariish,  34  W.  Va.  655. 

Wisconsin.  —  Cutler  v.  Howard,  9  Wis.  309. 

Wyoming,  —  Territory  v.  Nelson,  2  Wyo. 
359- 

Intent  of  Legislature.  —  Whenever  it  appears 
that  the  legislative  intent  was  to  impose  a 
duty,  and  not  simply  a  pri  vilege  or  discretion- 
ary power,  the  word  "  may  "  has  always  been 
construed  "  must  "  or  "  shall."  Com  v. 
Cleary,  148  Pa.  St.  46.  See  also  Central  Ver- 
mont R.  Co.  v.  Royalton,  58  Vt.  234.  See  also 
supra,  this  title.  Construed  as  Permissive,  the 
paragraph  Question  of  Intention. 

"  '  May  '  has  always  been  construed  to 
mean  '  must  '  or  '  shall  '  whenever  it  can  be 
seen  that  the  legislative  intent  was  to  impose 
a  duty,  and  not  simply  a  privilege  or  discre- 
tionary power,  and  where  the  public  is  inter- 
ested, and  the  public  or  third  person  have  a 
claim  de  jure  to  have  the  power  exercised." 
Kemble  v.  McPhaill,  128  Cal.  446:  Downing 
v.  Oskaloosa,  86  Iowa  353;  Carson  v.  Phoenix 
Ins.  Co.,  41  W.  Va.  139.  See  also  King  Real 
Estate  Assoc.  v.  Portland,  23  Oregon  201. 

Examples.  —  In  the  following  cases  "  may  " 
was  held  to  be  imperative-. 

Rex  v.  Hastings,  1  Dovvl.  &  R.  148,  16  E.  C. 
L.  23,  where  a  statute  provided  that  the  mayor 
"  may  for  the  future  hereafter  have  and  hold 
*    *    *    one  court  of  record." 

Mason  v.  Pearson,  9  How.  (U.  S.)  257,  where 
a  statute  provided  that  a  municipality  may 
sell  one  lot  for  the  taxes  assessed  on  several, 
and  it  was  held  that  the  municipality  was  re- 
stricted to  selling  only  one  if  that  would  pro- 
duce the  amount.  See  also  Thompson  v. 
Carroll,  22  How.  (U.  S.)  434,  where  this  case 
is  distinguished. 

Galena  v.  Amy,  5  Wall.  (U.  S.)  705,  where 
a  statute  provided  that  a  city  council  may,  if 
it  believes  that  the  public  good  and  the  best 
interests  of  the  city  require  it,  levy  a  tax  to 
pay  its  funded  debt.  See  also  Cairo  v.  Camp- 
bell, 116  111.  305.  So  in  a  statute  providing 
that  where  a  money  judgment  is  rendered 
against  the  county  the  commissioners  may 
levy  a  tax  to  pay  the  same,  it  was  held  that 
"may  "  should  be  read  "must."  Rock  Island 
County  v.  U.  S.,  4  Wall.  (U.  S.)  435;  People  v. 
Rio  Grande  County,  7  Colo.  App.  229. 

Ticknor  v.  McClelland,  84  111.  471,  where  a 
statute  provided  that  a  chattel  mortgage 
"  may  be  acknowledged  before  a  justice  of 
the  peace  of  the  town  or  district  where  the 
mortgagor  resides." 

Gillinwater  v.  Mississippi,  etc.,  R.  Co.,  13 
111.  3,  where  a  statute  provided  that  a  certain 
number  of  corporators  may  present  a  petition 
to  the  legislature  before  they  become  incor- 
porated. See  also  Minor  v.  Mechanics  Bank, 
1  Pet.  (U.  S.)  64. 

State  v.  Buckles,  39  Ind.  272,  where  a  statute 
provided  that  a  state  auditor  may  draw  his 
warrant  on  the  treasurer. 

Low  v.  Dunham,  61  Me.  566,  where  a  statute 
provided  that  in  proceedings  to  enforce  a 
maritime  lien  the  court  may  issue  an  order  to 
sell  the  vessel. 

People  v.  Buffalo  County,  4  Neb.  158,  where 
a  statute  provided  that  county  commissioners 
may  let  contracts  to  the  lowest  responsible 
bidder. 
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Blake  v.  Portsmouth,  etc.,  R.  Co.,  39  N.  H. 
435.  437.  where  a  statute  provided  that  any 
corporation  whose  powers  expire  by  limitation 
"  may  continue  to  be  a  body  corporate  for  the 
space  of  three  years  thereafter,  for  the  purpose 
of  prosecuting  and  defending  suits." 

Phelps  v.  Hawlcy,  3  Lans.  (N.  Y.)  160,  52 
N.  Y.  23,  where  a  statute  provides  that  if  a 
private  bridge  be  destroyed  and  not  rebuilt  by 
the  company  within  a  certain  time,  it  shall 
thereupon  become  a  public  bridge  "  and  may. 
be  maintained  at  the  expense  of  the  county." 
See  also  lie  Newport  Bridge,  2  El.  &  EI.  377, 
105  E.  C.  L.  377. 

People  v.  Brooks,  1  Den.  (N.  Y.)  457,  where 
a  statute  provided  that  affidavits  may  be  taken 
before  commissioners  of  deeds.  See  also 
Canniff  v.  New  York,  4  E.  D.  Smith  (N.  Y.) 
43°. 

Adriance  v.  New  York,(Supm.  Ct.  Spec.  T.) 
12  How.  Pr.  (N.  Y.)  230,  where  a  statute  pro- 
vided that  supervisors  may  correct  an  errone- 
ous assessment. 

Hines  v.  Lockport,  60  Barb.  (N.  Y.)  378, 
where  a  statute  provided  that  a  common 
council  may  make  streets  and  sidewalks  and 
repair  them.  See  also  New  York  v.  Furze,  3 
Hill  (N.  Y.)  612;  People  v.  Brooklyn,  22  Barb. 
(N.  Y.)  404. 

Scully  v.  Ackmeyer,  2  Cine.  Super.  Ct.  296, 
where  a  statute  provided  that  an  assessment 
may  be  recovered  in  the  name  of  the  city. 

Barnes  v.  Thompson,  2  Swan  (Tenn.)  313, 
where  a  statute  provided  that  a  mechanic's 
lien  "  may  be  enforced  by  attachment." 

State  v.  Board  of  Stale  Canvassers,  36  Wis. 
498,  where  a  statute  provided  that  if  any  elec- 
tion returns  "  shall  be  found  to  be  so  informal 
or  incomplete  that  the  board  cannot  canvass 
them,  they  may  dispatch  a  messenger  to  the 
inspectors  who  made  the  returns,"  etc. 

In  Nabors  v.  Nabors,  2  Port.  (Ala.)  169, 
where  a  statute  provided  that  writs  issuing  in 
any  other  mode  than  that  pointed  out  by  the 
statute  "  may  be  abated  on  the  plea  of  the  de- 
fendant," it  was  held  that  "  may  "  as  used  in 
the  statute  meant  "  must."  See  also  Jordan  v. 
Bell,  8  Port.  (Ala.)  53;  Nabors  v.  Thomason, 
1  Ala.  591. 

Where  a  statute  provided  that  the  high- 
way commissioners  may  remove  obstructions 
from  the  highway,  it  was  held  that  may  should 
be  construed  "  shall."  Brokaw  v.  Highway 
Com'rs,  130  111.  482. 

Where  a  statute  provides  that  a  judge  may 
sign  a  bill  of  exceptions  after  he  ceases  to  be 
judge,  he  may  be  compelled  to  do  so.  Mon- 
tana Ore-Purchasing  Co.  v.  Lindsay,  (Mont. 
1901)  63  Pac.  Rep.  715. 

A  statute  provided  that  "  the  minister  of  the 
interior  may,  upon  application  of  any  person, 
issue  to  such  applicant  any  license  herein- 
after enumerated, "  and  fjrther  prescribed  the 
terms  and  conditions  upon  which  lodging- 
house  licenses  might  be  issued.  It  was  held 
that  the  word  "  may  "  should  be  construed  as 
"  shall,"  and  that  the  minister  had  no  discre- 
tionary power  to  refuse  to  issue  a  lodging- 
house  license  to  an  applicant  who  had  com- 
plied with  the  terms  and  conditions  of  the 
statute.  Compare  Matter  of  Tai  Kee,  11  Hawaii 
57;  Rex  v.  Thurston,  7  Hawaii  523. 

Limitations.  —  In  Seattle,  etc.,  R.  Co.  v. 
O'Meara,  4  Wash.  17,  it  was  held  that  in  a 
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word  "  may  "  will  be  read  "  shall."  1  Where  to  give  its  ordinaiy  meaning  to 
"may"  would  render  the  statute  in  which  the  term  is  used  a  dead  letter, 
an  imperative  meaning  must  be  given  to  the  word.3  And  it  has  been  said 
that  "  may  "  in  a  statute  is  generally  construed  to  have  the  same  meaning  as 
the  word  "  shall. "  3 

"it  shall  and  May  Be  Lawful"  in  a  statute  is  also  generally  mandatory.4 
Courts.  —  The  word  "  may  "  is  usuall3'  construed  as  mandatory  rather  than 
directory  when  a  statute  prescribing  rules  of  procedure  declares  that  in  a 
certain  event  a  court  may  act  in  a  certain  way.  To  warrant  a  different 
interpretation  in  such  cases  it  should  clearly  appear  from  other  provisions  of 
the  statute  that  the  exercise  of  the  power  conferred  was  intended  to  be 
discretionary.5    But  while  generally  mandatory  "may"  as  applied  to  courts 


statute  providing  that  a  party  may  appeal 
within  a  certain  time,  "  may  "  should  be  read 
"  must." 

So  in  Willingham  v.  Harrell,  34  Ala.  682,  it 
was  said:  "  If  an  appeal  may  be  taken  to  the 
next  term,  which  is  to  commence  within  less 
than  ten  days,  it  must  be  so  taken."  See  also 
Mason  v.  Ashland,  98  Wis.  541. 

Married  Women.  (See  also  the  titles  Hus- 
band and  Wife,  vol.  if,,  p.  785;  Separate 
Property  of  Married  Women.)  —  Where  a 
statute  provided  that  "  when  a  married  woman 
shall  carry  on  any  business,  and  any  right  of 
action  shall  accrue  to  her  therefrom,  she  may 
sue  upon  the  same  as  if  she  were  unmarried," 
it  was  held  that  a  suit  could  be  brought  only 
in  her  name.  Rockwell  v.  Clark,  44  Conn. 
534.  See  also  Van  Cleve  v.  Rook,  40  N.  J.  L. 
25;  Rumsev  v.  Lake,  (Supm.  Ci.  Spec.  T.)  55 
How.  Pr.  (N.  Y.)  339. 

Personal  Representatives.  — ■  A  statute  enacted 
that  "  when  the  personal  estate  of  a  decedent 
is  insufficient  to  pay  debts,"  etc.,  "  the  execu- 
tor or  administrator  may  apply  to  the  Superior 
Court,  by  petition,  to  sell  the  real  properly  of 
the  decedent  for  the  payment  of  debts."  It 
was  held  that  the  word  "  may,"  in  this,  as  in 
every  act  imposing  a  duty,  meant  "  shall." 
Pelletier  v.  Saunders,  67  N.  Car.  261. 

A  statute  provided  that  if  any  sum  of  money 
shall  remain  in  the  administrator's  hands  for 
six  months,  he  may  apply  for  an  order  from 
the  Probate  Court  permitting  him  to  invest 
such  funds.  It  was  held  that may  "  should  be 
read  "must."  In  re  Thornton,  5  Ohio  Dec. 
151. 

1.  "  May  "  Imperative  for  Sake  of  Justice  or  Pub- 
lic Good. —  Rex  v.  Barlow,  2  Salk.  609;  Mason 
v.  Fearaon,  9  How.  (U.  S.)  248;  Silvey's  Case,  7 
Ct.  CI.  334;  Douglass  v.  Cline,  12  Bush  (Ky.) 
649;  People  v.  Livingston  County,  68  N.  Y. 
114;  Shaeffer  v.  Jack,  14  S.  &  R.  (Pa.)  429; 
Com.  v.  Gable,  7  S.  &  R.  (Pa.)  426;  Territory 
v.  Nelson,  2  Wyo.  359. 

In  the  leading  case  of  Rex  v.  Barlow,  2  Salk. 
609,  Carth.  293,  on  an  indictment  for  nonper- 
formance of  duly  designated  by  statute,  it  was 
contended  that  the  word  "  may  "  in  the  statute 
rendered  the  performance  optional,  and  there- 
fore that  the  omission  to  perform  did  not  pre- 
sent a  proper  case  for  criminal  proced  ure.  But 
the  court  held,  as  reported  by  Salkeld,  that 
"  where  a  statute  directs  the  doing  of  a  thing 
for  the  sake  of  justice  or  the  public  good,  the 
word  '  may  '  is  the  same  as  the  word  '  shall.1  " 

2.  "  May  "  Read  "  Must "  to  Prevent  Nullification 


of  Statute.  —  Heyers  v.  Wood,  2  Call  (Va.)  591. 
See  also  Whitney  v.  Ragsdale,  33  Ind.  109. 

Where  the  plain  and  obvious  end  to  be  ob- 
tained by  the  statute  requires  it,  "may"  will 
be  read  "  must."  Governor  v.  Rector,  1  Mo. 
638. 

3.  Cooke  v.  Spears,  2  Cal.  412;  Barnes  v. 
Thompson,  2  Swan  (Tenn.)  333;  Dollman  v. 
Collier,  92  Tenn.  664.  But  see  stipra,  this 
title,  Construed  as  Permissive. 

4.  "It  Shall  and  May  Be  lawful"  Generally 
Mandatory.  —  Cook  v.  Tower,  1  Taunt.  377; 
Rex  v.  Eye,  1  B.  &  C.  85,  8  E.  C.  L.  37;  Atty.- 
Gen.  v.  Lock,  3  Atk.  164;  Stamper  v.  Millar,  3 
Atk.  212;  Chapman  v.  Milvain,  5  Exch.  61; 
Mason  v.  Fearson,  9  How.  (U.  S.)  248;  Tarver 
v.  Tallapoosa  County,  17  Ala.  527;  Exp.  Simon- 
ton,  9  Port.  (Ala.)  390;  Davison  v.  Davison,  17 
N.  J.  L.  171.  See,  however,  Rex  v.  Flockvvold 
Inclosure  Com'rs,  2  Chit.  251,  18  E.  C.  L.  324; 
Re  Bridgman,  1  Drew.  &  Sm,  164;  Seiple  v. 
Elizabeth,  27  N.  J.  L.  407;  Newbuigh,  etc.. 
Turnpike  Road  v.  Miller,  5  Johns.  Ch.  (N.  Y.) 
112;  Verplanckz*.  Mercantile  Ins.  Co.,  1  Edw. 
(N.  Y.)  84.  See  also  Lawful — Lawfully, 
vol.  18,  p.  574,  note;  Shall.  And  see  the  title 
Statutes. 

5.  As  Applied  to  Courts  —  Mandatory.  —  North- 
western Mut.  L.  Ins.  Co.  v.  Keith,  (C.  C.  A.) 
77  Fed.  Rep.  374;  Ingalls  v.  Ingalls,  150  Mass. 
57;  Walley's  Estate,  11  Nev.  260;  Matter  of 
Carter,  3  Oregon  296. 

Same  —  Examples.  —  A  statute  provided  that 
a  demurrer  "  shall  distinctly  specify  the 
grounds  of  objections  to  the  pleadings;  unless 
it  does  so  it  may  be  disregarded."  It  was 
held  that  in  construing  this  statute  the  word 
"may"  meant  "should."  Roberts  v.  Bartlett, 
26  Mo.  App.  615;  McChtrg  v.  Phillips,  49  Mo. 
316;  Alnutl  v.  Leper,  48  Mo.  321. 

An  English  statute  provided  that  on  proof 
by  affidavits  by  the  plaintiff  that  the  cause  was 
one  in  which  there  was  concurrent  jurisdic- 
tion, the  court  "  may  thereupon,  by  rule  or 
order,  direct  that  the  plaintiff  shall  recover  his 
costs."  In  Macdougall  v.  Paterson,  11  C.  B. 
755.  73  E.  C.  L.  755.  it  was  held  that  the  court 
had  no  discretion  to  refuse  the  rule.  To  the 
same  effect  see  Crake  v.  Powell,  2  El.  &  Bl. 
210,  75  E.  C.  L.  210;  Morisse  v.  Royal  British 
Bank,  1  C.  B.  N.  S.  67,  87  E.  C.  L.  67.  Com- 

pare  Jones  v.  Harrison,  6  Exch.  328. 

In  Steines  v.  Franklin  County,  48  Mo.  167, 
an  act  concerning  the  issuance  of  bonds  for 
roads,  etc.,  provided  that  before  any  expendi- 
tures shall  be  made  the  County  Courts  may, 
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is  frequently  directory  only.1 

II.  In  Private  Writings.  —  in  contracts,  Deeds,  Wilis,  and  other  private  writ- 
ings the  construction  of  the  word  depends  upon  the  circumstances  of  each 
particular  case,  its  relation  to  the  context  of  the  instrument  in  some  cases  being 
the  test,  while  in  others  it  may  be  interpreted  solely  by  the  intention  of  the 
party  creating  the  instrument.3 


for  the  purpose  of  information,  submit  the 
amount  of  the  proposed  expenditures  to  the 
voters  of  the  respective  counties.  It  was  held 
that  "may"  should  be  read  "shall." 

Same  —  Removal  of  Causes.  —  In  Falls  of 
Neuse  Mfg.  Co.  v.  Brower,  105  N.  Car.  440, 
it  was  held  that  the  question  of  removal  when 
an  action  was  not  brought  in  the  proper  county 
was  not  one  of  discretion,  "may"  being  read 
as  "must."  But  see  Ex  p.  Banks,  28  Ala.  28, 
where  "  may"  was  construed  as  directory  when 
a  statute  provided  that  the  trial  of  any  person 
charged  with  an  indictable  offense  may  be  re- 
moved to  another  county  on  the  application  of 
the  defendant,  duly  supported  by  affidavit. 
See  also  Kelly  v.  State,  52  Ala.  366. 

Same  —  Setting  Aside  Property  Exempt  from 
Execution.  (See  generally  the  titles  Exemp- 
tions (from  Execution),  vol.  12,  p.  59;  Home- 
stead, vol.  15,  p.  516.)  —  A  statute  provided 
that  on  administration  the  court  may  set  aside 
property  exempt  from  execution  in  a  home- 
stead. It  was  held  that  "may"  should  be  read 
"  must."  Matter  of  Ballentine,  45  Cal.  696; 
Matter  of  Still,  117  Cal.  513. 

The  expression  in  the  Nevada  Probate  Act, 
"  may  set  apart  for  the  use  of  the  family  of  the 
deceased,"  must  be  construed  as  imperative 
and  mandatory,  as  if  it  had  read  "  shall  set 
apart."    Walley's  Estate,  11  Nev.  263. 

Same  —  Change  of  Venue. —  A  statute  pro- 
vided that  where  certain  conditions  should  ex- 
ist the  court  may  authorize  a  change  of  venue. 
It  was  held  that  "may"  meant  "must."  State 
v.  Kent,  4  N.  Dak.  577;  Matter  of  Brown,  2 
Okla.  598;  Richardson  v.  Augustine,  5  Okla. 
667.     Compare  Cox  v.  U.  S.,  5  Okla.  701. 

1.  Directory.  —  The  Shelbourne,  30  Fed.  Rep. 
512;  Bartley  v.  Smith,  43  N.  J.  L.  324;  Carl- 
son v.  Winterson,  (C.  PI.  Gen.  T.)  7  Misc.  (N. 
Y.)  15;  New  York,  etc.,  R.  Co.  v.  Coburn, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  223; 
Cavanaugh  v.  Scott,  84  Wis.  93;  Smith  v.  Har- 
rington, 3  Wyo.  503.  See  also  supra,  this  title, 
Construed  as  Permissive. 

In  Brothers  v.  Pickel,  31  N.  J.  Eq.  648,  it 
was  said:  "  Where  the  word  'may  '  is  used  in 
a  statute  authorizing  *  *  *  an  unusual 
method  of  procedure  on  the  part  of  the  court 
for  the  determination  of  a  question,  it  is  not 
mandatory,  but  indicates  an  intention  on  the 
part  of  the  legislature  to  leave  it  to  the  discre- 
tion of  the  court  to  take  such  proceeding  or 
not,  according  to  its  judgment." 

Examples.  — "  May  "  was  held  to  be  merely 
permissive  or  directory  in  the  following  cases: 

Allen  v.  Wells,  22  Ind.  118,  where  a  statute 
provided  that  the  court,  where  a  cause  is 
transferred  to  a  higher  court  because  the  title 
of  land  is  involved,  may  tax  all  costs  made  in 
the  former  court. 

Sifford  v.  Beaty,  12  Ohio  St.  193,  where  a 
statute  provided  that  in  an  action  against  a 
sheriff  for  the  recovery  of  property  taken  un- 
der execution  and  replevied  by  the  plaintiff. 
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the  court  may,  upon  application  of  the  defend- 
ant in  execution,  permit  him  to  be  substituted 
as  defendant. 

A  statute  provided  that  where  an  action  was 
for  the  recovery  of  damages  in  whole  or  in 
part  "  the  court  may  order  the  damages  to  be 
assessed  by  a  jury."  It  was  held  that  the 
statute  was  merely  directory,  leaving  it  discre- 
tionary with  the  judge  to  pursue  that  course 
or  find  the  facts  himself.  Ballard  v.  Purcell, 
1  Nev.  343. 

In  Lewis  v.  State,  3  Head  (Tenn.)  149,  a 
statute  provided  that  where  a  jury  recom- 
mends a  defendant  in  a  capital  case  to  mercy, 
the  court  may  commute  the  punishment  from 
death  to  imprisonment  for  life.  It  was  held 
that  "may  "  was  permissive. 

Notice.  —  An  attachment  statute  provided 
that  the  court  may  order  publication  of  notice 
to  a  nonresident  in  some  newspaper  in  the 
state  where  he  is  supposed  to  reside.  It  was 
held  that  "may  "  was  not  imperative,  and  re- 
ferred such  publication  to  the  discretion  of  the 
court.  Ridley  v.  Ridley,  24  Miss.  656;  Moore 
v.  Williams,  44  Miss.  64.  See  also  Cole  v. 
Green,  6  M.  &  G.  872,  46  E.  C.  L.  872;  State  v. 
Click,  2  Ala.  26;  Kelly  v.  Morse,  3  Neb.  224; 
Cory  v.  Lewis,  5  N.  J.  L.  976;  Corliss  v.  Cor- 
liss, 8  Vt.  373. 

Appeals.  —  The  Constitution  of  South  Dakota 
provided  that  "  writs  of  error  and  appeals 
may  be  allowed  *  *  *  under  such  regu- 
lations as  maybe  prescribed  by  law."  It  was 
held  that  "may"  was  evidently  used  in  its 
proper  sense,  as  permissive,  and  not  in  the 
sense  of  "  must"  or  "  shall."  McClain  v. 
Williams,  10  S.  Dak.  334. 

In  Fowler  v.  Pirkins,  77  111.  271,  a  statute 
provided  that  appeals  in  certain  cases  may  be 
taken  to  the  Supreme  Court.  It  was  held  that 
this  did  not  repeal  a  prior  statute  allowing  ap- 
peals in  such  cases  to  the  Circuit  Court.  See 
also  Hogan  v.  Devlin,  2  Daly  (N.  Y.)  184; 
Webb  v.  Robbins,  77  Ala.  180. 

2.  Contracts,  Wills,  Etc.  —  A  testator  devised 
property  to  his  daughter  and  provided:  "  She 
will  not  have  power  to  sell,  but  may  leave  th~ 
same  to  her  children."  It  was  held  that  the 
clause  "  but  may  leave  the  same  to  her  chil- 
dren "  was  precatory  only,  and  not  obligatory. 
Mclntyre  z.  Mclntyre,  123  Pa.  St.  335.  See 
also  the  title  Precatory  Trusts, 

Where  A  devised  all  her  personal  estate  to  B, 
to  be  disposed  of  as  B  should  think  fit,  and 
added  by  parol,  "  You  may,  if  you  please,  give 
one  hundred  and  eighty  pounds  to  my  niece," 
B,  on  a  bill  in  the  answer  to  which  the  parol 
declaration  was  admitted,  was  decreed  to  pay 
the  one  hundred  and  eighty  pounds  to  the 
niece.    Nab  v.  Nab,  10  Mod.  404. 

Instructions.  —  An  instruction  on  the  measure 
of  damages  contained  the  clause,  "  to  which 
they  may  add  interest  at  the  rate  of  six  per 
cent."  It  was  held  that  the  word  "may"  in 
the  instruction  implied  permission  to  the  jury 
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Definition. 


III.  Miscellaneous.  — Apart  from  the  question  whether  "  may  "  shall  be 
read  as  "must"  or  "shall,"  the  word  has  not  often  been  the  subject  of 
judicial  construction;  but  in  the  note  will  be  found  a  few  miscellaneous 
instances.1 

MAY  BE.  —  See  note  2. 


to  allow  or  disallow  interest  as  they  saw  fit, 
and  was  not  mandatory  in  thesenseof'"must." 
Hall  v.  Wabash  R.  Co.,  80  Mo.  App  464. 

1.  "  May  "  Indicating  Futurity.  (See  also  May 
Be./Vu/.) —  "May,"  like  "  shall,"  maydenote 
futurity;  e.  g.,  a  gift  to  the  children  of  the 
members  of  a  class  "  who  may  die  in  my  life- 
time "  would  not  include  children  of  a  mem- 
ber of  such  class  who  was  dead  at  the  date  of 
the  will,    hi  re  Hotchkiss,  L.  R.  8  Eq.  643. 

Same — "May  Advance." — The  expression 
"  may  advance  "  in  the  written  memorandum 
accompanying  an  equitable  mortgage  does  not 
necessarily  prevent  the  deposit  from  being  a 
security  for  past  advances.  Ex  p.  Smith,  2 
Mont  D.  &  Da  G.  587.  - 

Same  —  "  May  Receive."  —  A  took  B's  notes 
for  the  use  by  B  of  a  patent  belonging  to  him, 
and  agreed  to  credit  on  the  notes  "  any 
amount  he  may  receive  from  S.  for  the  use  of 
said  patent  to  this  dale,  over  and  above  four 
hundred  and  eighty  dollars."  He  had  at  that 
time  received  from  S.  on  that  account  three 
hundred  and  sixty  dollars,  and  soon  after  re- 
ceived five  hundred  and  forty  dollars  more. 
It  was  held  that  the  three  hundred  and  sixty 
dollars  was  not  to  be  included  in  the  calcula- 
tion, the  term  "  may  receive  "  being  properly 
applicable  only  to  money  thereafter  received. 
Greene  v.  Robinson,  41  Conn.  470. 

Same  —  "  May  Be  Made."  —  "  The  covenant  is 
to  pay  for  '  all  the  buildings  and  improvements 
that  may  be  made  on  said  lands.'  It  is  not 
denied  that  this  covenant  is  obligatory  upon 
the  plaintiffs  in  this  suit.  The  words  '  may 
be  made  on  said  lands,'  I  think,  may  be  un- 
derstood as  synonymous  with  '  may  have  been 
made,'  or  '  shall  then  be  and  remain  '  on  said 
lands."  Van  Rensselaer  v.  Penniman,  6 
Wend.  (N.  Y.)  582. 

Probably  —  Reasonable  Certainty.  —  In  an  ac- 
tion for  injuries  from  the  bite  of  a  dog,  the 
juiy  was  instructed  that  the  plaintiff  might  re- 
cover "  for  such  pain  and  inconvenience  and 
impairment  of  enjoyment  for  such  time  as  the 
same  has  or  may  continue."  This  was  held 
to  be  error,  in  that  it  permitted  the  jury  to 
enter  the  domain  of  conjecture  as  to  future 
suffering.  Sanders  v.  O'Callaghan,  in  Iowa 
581.  See  also  Ford  v.  Des  Moines,  106  Iowa 
94;'  Fry  v.  Dubuque,  etc.,  R.  Co.,  45  Iowa  416. 

A  charge  to  the  jury  in  a  criminal  case 
asserted  that  the  full  measure  of  proof  required 
was  not  complied  with  if  the  circumstances 
could  be  reasonably  reconciled  with  the  theory 
that  "  thedefendant  may  be  innocent."  This 
was  held  to  be  error.  Thomas  v.  State,  106 
Ala.  22.    See  also  the  title  Reasonable  Doubt. 

May  in  Any  Wise.  —  A  statute  declared  that 
the  jurisdiction  of  justices  of  the  peace  should 
not  extend  to  any  action  wherein  the  title  to 
any  lands  should  "  or  may  in  any  wise  come 
in  question."  In  construing  this  statute  the 
court  said:  "  The  phrase  '  may  in  any  wise  '  is 


not  to  be  understood  as  synonymous  with  the 
terms  '  by  any  possibility,'  or  '  under  any  cir- 
cumstances;' for  by  such  interpretation  would 
be  excluded  not  only  all  actions  of  trespass 
quare  dausum  /regit,  but  many  others,  as  the 
action  of  trover  may  turn  in  a  course  of  plead- 
ings upon  the  title  of  lands."  Gregory  v. 
Kanouse,  n  N.  J.  L.  63. 

May  Be  Inclosed.  —  A  Missouri  statute  giving 
damages  for  the  killing  of  stock  by  railroads 
without  proof  of  the  defendant's  negligence 
provided:  "  This  section  shall  not  apply  to 
any  accident  occurring  on  any  part  of  such 
road  that  may  be  inclosed  b)T  a  lawful  fence." 
In  an  action  under  this  statute  it  was  held  that 
an  allegation  in  the  petition  that  the  road 
"  was  not  *  *  *  inclosed  by  a  lawful 
fence  "  was  not  tantamount  to  the  allegation 
that  it"  may  be  inclosed,"  the  court  saying: 
"  The  word  '  may  '  is  the  descriptive  term  as 
to  the  power,  the  right,  to  build  the  fence." 
Russell  v.  Hannibal,  etc.,  R.  Co.,  83  Mo.  51T. 

"  May  Saw."  —  An  agreement  to  deliver  all 
spruce  plank  which  the  defendants  "  may 
saw  "  does  not  import  a  promise  or  undertak- 
ing to  saw  any  particular  quantity  of  spruce, 
or  any  at  all.  Wemple  v.  Stewart,  22  Barb. 
(N.  Y.)  160. 

May  Pay.  —  In  Fame  Ins.  Co.'s  Appeal,  83 
Pa.  St.  397,  the  words  "  may  pay,"  in  a  con- 
tract of  reinsurance  providing  that  the  rein- 
surer would  reimburse  the  reinsured  for  such 
losses  as  the  latter  "  may  pay,"  were  held  to 
be  equivalent  to  "  may  be  liable  to  pay." 

2.  May  Be.  (See  also  May,  ante,  p.  — .)  — 
The  Constitution  of  Indiana  provided  that  the 
school  funds  might  be  intrusted  by  the  legis- 
lature to  the  several  counties  to  be  put  at  in- 
terest, the  several  counties  to  be  held  liable 
for  the  preservation  of  so  much  of  the  fund  as 
may  be  intrusted  to  them  and  for  the  payment 
of  the  annual  interest  thereon.  In  construing 
this  provision  the  court  said:  "  The  language 
employed  cannot  have  reference  to  the  fund 
that  had  been  already  intrusted  to  the  coun- 
ties, because  it  speaks  for  the  future  and  not 
for  the  past.  It  contemplates  a  future  intrust- 
ing of  the  fund,  or  some  part  of  it,  to  the 
several  counties.  The  words  may  be  are 
peculiarly  appropriate  to  express  the  future 
and  not  the  past.  Indinanapolis,  etc.,  R.  Co. 
v.  Kercheval,  16  Ind.  84."  Shoemaker  v. 
Smith,  37  Ind.  128. 

A  contractor  for  grading  a  city  avenue  drew 
an  order  on  the  city  in  the  following  words : 
"  Pay  to  S.  two  hundred  and  fifty  dollars,  and 
deduct  that  amount  from  any  money  which 
may  be  due  me  on  account  of  the  grading  of 
Park  avenue."  It  was  held  that  the  words 
"may  be  due"  did  not  refer  exclusively  to 
what  was  presently  due  and  payable  at  the 
date  of  the  order,  but  also  included  moneys 
that  might  thereafter  become  due  and  payable 
under  the  contract.    The  court  said:  "  The 
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word  may  as  here  used  implies  contingency, 
possibility,  or  probability,  and  is  broad  enough 
to  include  whatever  might  become  due  and 
payable."  Griggs  v.  St.  Paul,  56  Minn. 
150. 

In  Broom  ■».  Batchelor,  1  H.  &  N.  264,  25  L. 
J.  Exch.  299,  a  guaranty  of  "  any  balance  that 
may  be  due  "  was  construed  as  referring  to 
future  as  well  as  to  past  transactions. 

The  expression,  in  a  statute,  that  "  the 
county  court  of  any  county  in  which  any  part 
of  the  route  of  the  said  railroad  may  be  "  may 
subscribe  to  the  stock,  is  to  be  construed  with 
reference  to  the  situation  of  the  subject-matter. 
Callaway  County  z.  Foster,  93  U.  S.  573.  The 
court  in  that  case  said:  "  The  starling-point 
of  the  road  was  fixed  at  Louisiana,  in  the 
county  of  Pike  Two  points  only  in  the  route 
were  indicated;  to  wit,  Bowling  Green,  and 
the  crossing  of  the  Missouri  railroad  between 
the  outer  limits  of  the  towns  of  Wellsburg  and 
Mexico.  The  termination  was  to  be  upon  the 
Missouri  river  at  the  most  eligible  point,  dis- 
tance, grade,  cost  of  road,  and  permanent 
value  considered.  The  county  of  Callaway 
furnished  all  the  requisites  thus  set  forth. 
The  road  as  ultimaiely  built  did  pass  through 
Bowling  Green,  across  the  Missouri  road  be- 
tween the  towns  of  Mexico  and  Wellsburg, 
thence  through  the  whole  length  of  Ihe  county 
of  Callaway  to  a  point  opposite  Jefferson  City 
on  the  Missouri  river.  We  discover  nothing 
to  show  that  this  point  might  not  properly 
have  been  decided  by  the  company  to  have 
been  a  more  suitable  and  advantageous  place 
at  which  to  terminate  its  road  than  any  other 
upon  the  Missouri  river.  The  statute  already 
quoted  provides  that  '  il  shall  be  lawful  for 
the  county  court  of  any  county,  in  which  any 
part  of  the  route  of  said  railroad  may  be,  to 
subscribe  to  the  stock  of  said  company.'  May 
be  what?  This  expression  is  incomplete,  and 
is  to  be  consrtued  with  reference  to  the  situa- 


tion of  the  subject-matter.  If  used  in  a  stat- 
ute where  a  railroad  already  built  was  the 
suDject,  it  would  no  doubt  refer  to  the  presence 
or  existence  there  of  the  road.  It  would  be 
equivalent  to  the  word  '  exists,'  or  '  is  built,' 
or  '  in  operation,'  or  the  like.  But  when  used 
in  reference  to  a  railroad  not  yet  built,  not 
located  or  surveyed,  and  indeed  not  yetorgan- 
ized,  it  must  have  quite  a  different  meaning. 
Certain  points  were  given  for  the  location  of 
the  road;  as,  that  it  must  start  from  a  city 
named,  it  must  pass  through  one  place  men- 
tioned, and  must  pass  between  two  others,  and 
must  terminate  on  the  Missouri  river.  The 
map  given  in  evidence  shows  that  there  was 
a  large  room  for  choice  thus  left  in  the  com- 
pany. It  might  pass  through  Howard  and 
Boone  counties,  terminating  at  Glasgow  and 
omitting  Callaway,  or  it  might  pass  through 
Callaway,  terminating  opposite  Jefferson  City, 
omitting  Howard  and  Boone.  This  was  the 
intention  of  the  legislature;  for  the  double 
purpose,  no  doubt,  of  enabling  the  company 
to  select  the  best  route,  and  of  stimulating 
rivalry  among  the  different  localities  which 
might  wish  to  obtain  the  benefit  of  the  loca- 
tion. A  broad  construction  of  the  language 
would  be  to  say  that  it  meant  to  authorize  a 
subscription  by  any  county  in  which  the  road 
may  by  law  be  located.  This  would  include 
all  the  counties  before  named.  It  might  be 
held  to  authorize  a  subscription  by  any  county 
in  which  the  road  may  be  in  fact  ultimately 
located.  It  is  perhaps  not  necessary  to  pass 
upon  this  point  wilh  any  more  precision  than 
to  say  that,  upon  any  reasonable  construction 
of  the  language,  it  embraces  Callaway,  which 
was  one  of  the  possible  sites,  and  a  site  ulti- 
mately occupied  in  fact." 

Is  or  May  Be,  —  See  Is,  vol.  17,  p.  528. 

"  As  Near  as  May  Be  "  —  Rev.  Stat.  U.  S.,  §  914. 
—  See  Encyc.  of  Pl.  and  Pr.,  title  United 
States  Courts. 
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title  MAYHEM,  vol.  13,  p.  931. 
For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 

following  titles  in  this  work:  ASSAULT  AND  BATTERY,  vol.  2,  p.  952; 

ATTEMPTS  TO  COMMIT  CRIME,  vol.  3,  p.  250;  STATUTORY 

CRIMES. 

I.  Definitions.  —  At  Common  Law  mayhem  has  been  defined  as  such  hurt 
of  any  part  of  a  man's  body  as  rendered  him  less  able  in  fighting  to  defend 
himself  or  annoy  his  adversary.1 

But  by  statute  in  both  England  and  the  United  States  the  scope  of  the  com- 
mon-law offense  of  mayhem  has  been  extended  so  as  to  include  injuries  to 
the  person  which  merely  disfigure  or  disable.2 

"Maim"  and  "Mayhem"  Synonymous.  —  "Maim"  and  "mayhem"  have  been 
held  to  be  equivalent  words;  the  former  but  a  newer  form  of  the  latter,  and 
the  difference  being  in  orthography  and  not  in  sense.3 

II.  Elements  of  Offense  —  1.  The  Injury  —  a.  At  Common  Law.  —  As 
has  already  been  shown,  mayhem,  at  the  common  law,  consisted  in  such 
injuries  as  impaired  a  man's  ability  to  fight  or  defend  himself,  but  if  the 
injury  was  such  as  disfigured  him  only,  without  diminishing  his  corporal  abili- 
ties, it  did  not  fall  within  the  crime  of  mayhem.  Upon  this  distinction  the 
cutting  off,  disabling,  or  weakening  of  a  man's  hand  or  finger,  or  striking  out 
an  eye  or  foretooth,  or  castrating,  or  even  breaking  the  skull,  were  held  to 
constitute  mayhem ;  but  otherwise  of  the  cutting  off  of  an  ear,  or  nose,  or 
such  like.4 

1.  Common-law  Definition,  —  1  Hawks  P.  C. 
175;  1  East  P.  C.  393;  1  Russell  on  Crimes  971 ; 
4  Black.  Com.  205;  Com.  1.  Newell,  7  Mass. 
245;  State  v.  Johnson,  58  Ohio  St.  417,  65  Am. 
St.  Rep.  769,  note;  Terrell  v.  State,  86  Tenn. 
523- 

2.  Statutory  Definition.  —  See  the  various 
local  statutes.  And  see  infra,  this  title.  Ele- 
ments of  Offense —  The  Injury. 

3.  "Maim"  Equivalent  to  "  Mayhem."  —  State 
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v.  Johnson,  58  Ohio  St.  423,  65  Am.  St.  Rep. 
769,  note.  But  compare  Com.  v.  Newell,  7 
Mass.  245,  holding  that  the  word  "  maim  "  as 
used  in  a  statute  was  used  in  the  popular 
sense  of  mutilating  and  not  as  synonymous 
with  the  technical  word  "  mayhem." 

4.  Disfigurement  Not  Mayhem  at  the  Common 
Law. —  1  East  P.  C.  393;  1  Hawk.  P.  C.  107; 
3  Black.  Com.  121;  4  Black.  Com.  205.  See 
also  State  v.  Johnson,  58  Ohio  St.  424,  65  Am. 
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Self-Maiming.  —  It  has  been  held  that  if  a  person  maim  himself  in  order  to 
have  a  more  specious  pretense  for  obtaining  alms  or  to  escape  impressment  as 
a  sailor  or  soldier  he  is  guilty  of  the  offense.1 

b.  Under  Statutes  Defining  Offense  —  (i)  In  General.  —  in  England 
statutes  defining  the  offense  of  mayhem  have  existed  since  the  time  of  Henry 
IV.8  The  Coventry  Act  (22  and  23  Car.  II.,  c.  i),  the  principal  of  these 
statutes,  makes  it  a  capital  felony  to  maliciously,  by  lying  in  wait,  unlawfully 
cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  the  nose 
or  lip,  or  cut  off  or  disable  any  limb  or  member  with  the  intention  in  so  doing 
to  maim  or  disfigure  in  any  of  the  manners  before  mentioned.3  At  present 
the  statutory  definition  of  this  offense  is  to  be  found  in  the  Offenses  Against 
the  Person  Act,  24  and  25  Vict.,  c.  100. 

In  Most  of  the  States  of  the  United  States  statutes  of  like  import,  many  of  them 
modeled  upon  the  Coventry  Act,  have  been  enacted.4 

(2)  What  Injuries  Constitute.  —  Under  these  statutes  defining  the  offense, 
only  the  injuries  therein  enumerated  constitute  the  crime.  Thus  it  has  been 
held  that  a  cut  across  the  nose  is  a  "  slitting  "  and  within  the  statute,5  and  so 
is  biting  off  an  ear  6  or  putting  out  an  eye  7  or  castrating  a  person,  even  though 
a  slave,8  or  injuring  the  private  parts  of  a  female  with  intent  to  disfigure;9 

California  making  it  mayhem  to  disable  or 
disfigure  a  member  of  the  body  of  a  human 
being,  it  was  held  that  biting  off  the  ear  of  a 
human  being  was  mayhem.  People  v.  Golden, 
62  Cal.  542. 

But  under  a  Virginia  statute  making-  it 
mayhem  to  cut  out  or  disable  the  tongue,  put 
out  an  eye,  slit  a  nose,  bite  or  cut  off  a  nose 
or  lip,  or  cut  off  or  disable  any  limb  or  mem- 
ber of  any  person,  with  intent  in  so  doing  to 
maim  or  disable  in  any  of  the  manners  above 
mentioned,  it  was  held  that  the  biting  off  of 
an  ear  was  no  offense  under  the  statute,  since 
an  ear  was  not  such  a  member  as  was  in- 
tended by  the  statute,  which  had  enumerated 
the  tongue,  the  eye,  the  nose,  and  the  lip.  U.  S. 
v.  Askins,  4  Cranch  (C.  C.)  98. 

Province  of  Court  and  Jury. —  Where  the  in- 
jured part  of  the  body  is  not  mentioned  as  one 
of  the  members  of  the  body  in  the  statute  de- 
fining the  offense,  it  is  a  question  of  fact  for 
the  jury  to  determine  whether  or  not  it  is 
such  member,  and  the  court  cannot  assume  it. 
Slatteiy  v.  State,  41  Tex.  619.  But  see  High 
v.  State,  26  Tex.  App.  545,  8  Am.  St.  Rep.  488, 
holding  that  though  the  front  looth  is  not 
named  in  the  statute  as  being  a  member  of 
the  body  the  court  may  assume  that  it  is,  and 
need  not  submit  such  question  to  the  jury, 
but  that  the  question  whether  a  corner  tooth 
is  a  front  tooth  is  for  the  jury. 

7.  Putting  Out  Eye.  —  Chick  v.  Stale,  7 
Humph  (Tenn.)  161. 

So  in  State  v.  Ma  Foo,  no  Mo.  7,  33  Am.  St. 
Rep.  414,  where  an  eye  was  put  out  by  cor- 
rosive acid  thrown  into  it,  it  was  held  to  be 
within  the  statute. 

8.  Castrating  Slave.  —  Worley  v.  State,  11 
Humph.  (Tenn.)  172. 

Under  the  Alabama  Code,  §  3105,  it  was 
held  thai  the  statutory  offense  of  mayhem 
may  be  committed  on  a  slave.  Eskridge  v. 
State,  25  Ala.  30. 

9.  Injury  to  Private  Parts  of  Female.  — 
Kitchens  v.  State,  80  Ga.  810.  See  also 
Moore  v.  State,  3  Pin.  (Wis.)  373;  Rex  v.  Cox, 
R.  &  R.  C.  C.  362. 
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St.  Rep.  769,  note;  Chick  v.  State,  7  Humph. 
(Tenn.)  161. 

1.  Self-maiming  Constitutes  Mayhem.  —  Coke's 
Inst.  127  a\  1  Hawk.  P.  C.  176;  1  Russell  on 
Crimes  971. 

2.  Early  English  Statute.  —  See  for  this  and 
other  early  English  statutes,  1  East  P.  C. 
393- 

3.  The  Coventry  Act.  —  See  1  East  P.  C.  394. 
Here  it  is  said  that  the  statute  of  22  and  23 
Car.  II.,  c.  1,  is  commonly  called  the 
"  Coventry  Act,"  from  the  circumstance  of 
its  having  been  passed  on  occasion  of  an  as- 
sault made  on  Sir  John  Coventry  in  the  street, 
slitting  his  nose,  by  persons  who  lay  in  wait 
for  him  for  that  purpose,  in  revenge,  as  was 
supposed,  for  some  obnoxious  words  uttered 
by  him  in  Parliament,  in  which  he  had  reflected 
on  the  profligate  conduct  of  Charles  II. 

4.  American  Statutes.  —  See,  for  example, 
State  v.  Johnson,  58  Ohio  St.  424,  65  Am.  St. 
Rep.  769,  note;  State  v.  Cody,  18  Oregon  513; 
State  v.  Vowels.  4  Oregon  325;  Respublica  v. 
Reiker,  3  Yeates  (Pa.)  282.  And  see  the 
statutes  in  the  various  states. 

5.  What  Constitutes  Mayhem  —  Slitting  or 
Cutting  Off  Nose.  —  Rex  v.  Carrol,  1  MS.  Sum. 
224,  1  East  P.  C.  394;  Rex  v.  Woodburn,  16 
How.  Si.  Tr.  54,  1  East  P.  C.  396. 

Biting  Off  the  No3e  is  a  cutting  off,  within  the 
meaning  of  the  statute.  State  v.  Mairs,  1  N. 
J.  L.  518.  But  compare  Rex  v.  Harris,  7  C. 
&  P.  446,  32  E.  C.  L.  578,  holding  that  biting 
off  the  end  of  a  person's  nose  or  a  joint  from 
a  person's  finger  is  not  a  wounding  within  the 
m:aning  of  Stat.  9  Geo.  IV.,  c.  31,  §  12,  as  the 
statute  intended  to  apply  only  to  wounds  pro- 
duced with  an  instrument. 

6.  Biting  Off  Ear. — State  v.  Green,  7  Ired. 
L.  (29  N.  Car.)  39;  State  v.  Vowels,  4  Oregon 
324.  See  also  State  v.  Conahan,  10  Wash.  268; 
State  v.  Skidmore,  87  N.  Car.  509. 

The  Ear  Is  a  "Member"  within  the  Mew  York 
statute  declaring  it  mayhem  to  "  cut  off  or 
disable  any  limb  or  member  of  another." 
Godfrey  v.  People,  63  N.  Y.  207. 

Member  of  the  Body.  —  Under  a  statute  in 
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but  cutting  the  throat  is  not  mayhem,1  nor  is  a  blow  upon  the  head,58  nor  is 
biting  the  lip.3 

(3)  Extent  of  Injury.  —  It  is  not  necessary  that  the  member  injured  should 
be  entirely  mutilated  or  destroyed;  it  is  sufficient  to  bring  the  case  within  the 
meaning  of  the  statute  that  the  injury  be  such  as  disfigures,  that  is,  alters  and 
impairs  the  personal  appearance.4 

Question  for  Jury.  —  Where  the  statute  defines  the  offense  to  be  the  depriving 
of  a  person  of  any  member  of  his  body,  it  is  a  question  for  the  jury  to  deter- 
mine whether  the  member  was  so  injured  as  substantially  to  deprive  the 
injured  party  of  its  use.5 

(4)  Duration  of  Injury. — To  constitute  the  offense  the  injury  must  be 
permanent  and  not  a  mere  temporary  disabling,®  but  it  has  been  held  that  the 
subsequent  improvement  of  the  injured  member  will  not  affect  the  case  where 
at  the  time  of  the  injury  the  person  was  substantially  deprived  of  the  use  of 
a  member.7 

2.  Means  Employed.  —  Under  the  statutes  in  some  states  it  has  been  held 
that  the  particular  means  or  instrument  used  in  committing  the  offense  is 
immaterial.8  But  under  other  statutes  it  is  necessary,  in  order  to  support  an 
indictment  for  maiming,  that  the  wound  must  have  been  given  with  some 
instrument.9 


1.  What  Does  Not  Constitute  Mayhem  —  Cutting 
Throat.  —  la  Rex  v.  Lee,  1  Leach  C.  C.  51,  it 
was  held  that  a  husband's  cutting  his  wife's 
throat  quite  across,  while  they  are  in  bed,  is 
not  a  maiming  or  lying  in  wait,  within  the 
statute  22  and  23  Car.  II.,  c.  1. 

2.  Blow  on  Head.  —  Reg.  v.  Sullivan,  C.  &  M. 
209,  41  E.  C.  L.  118;  Foster  v.  People,  50  N. 
Y.  598. 

3.  Biting  Lip.  —  People  :'.  Demastets,  105 
C  d.  669,  holding  in  a  prosecution  for  assault 
with  intent  to  commit  mayhem  that  an  intent 
to  bite  the  prosecutor's  lip  is  not  necessarily 
the  equivalent  of  an  intent  to  "  slit  "  his  lips, 
such  being  the  language  of  the  statute. 

4.  Disfigurement  Sufficient.  —  Kitchens  v. 
State,  80  Ga.  810;  Slate  v.  Girkin,  1  Ired.  L. 
(23  N.  Car.)  121.  See  also  Republic  v.  Galla- 
gher, 9  Hawaii  587. 

Extent  of  Injury. —  Under  a  statute  provid- 
ing in  part"  that  if  any  person  shall  cut  or 
bite  off  an  ear  of  any  person  with  intention  in 
so  doing  to  maim,  disable,  or  disfigure  him,  he 
shall  be  punished,"  the  biting  of  a  person's 
ear  in  such  a  manner  as  not  to  sever  it  or  any 
part  thereof  was  held  not  to  constitute  an 
offense  under  the  statute.  State  v.  Harrison, 
30  La.  Ann.  1329. 

State  v.  Abram,  10  Ala.  928,  holds  that  biting 
off  a  small  portion  of  the  ear,  which  does  not 
disfigure  the  person,  and  which  can  be  dis- 
covered only  on  close  inspection  or  examina- 
tion, when  attention  is  directed  to  it,  is  not 
mavhem  under  the  statute  of  Alabama,  making 
it  an  offense  to  wilfully  maim  or  cut  or  bite  off 
ths  ear  of  a  person. 

5.  Question  for  Jury.  —  Bowers  -\  State,  24 
Tex.  App.  542,  5  Am.  St.  Rep.  901,  Slattery  v. 
State,  41  Tex.  619. 

Under  a  statute  making  it  an  offense  to  cut 
or  tear  off  an  ear  with  intent  to  disfigure,  it 
was  held  that  the  question  whether  or  not  the 
prosecutor's  personal  appearance  was  impaired 
was  properly  left  to  the  jury.  Republic  v. 
Gallagher,  9  Hawaii  587. 

6.  Injury  Must  Be  Permanent.  —  State  v. 
Briley,  8  Port.  (Ala.)  472. 


Presumption  of  Continuance  of  Disahility.  — 

Thus  in  Baker  v.  State,  4  Ark.  56,  where  it  ap- 
peared from  the  evidence  that  a  person  was 
disabled  so  as  to  be  unable  to  walk  at  the 
time,  and  there  was  no  further  evidence  show- 
ing the  wound  to  have  been  but  temporary  or 
that  (he  person  had  recovered,  it  was  held  that 
the  disabling  was  sufficiently  established  and 
might  be  presumed  to  have  continued. 

7.  Effect  of  Subsequent  Improvement.  •—  Slattery 
v.  State,  41  Tex.  619.  See  also  Republic  v. 
Gallagher,  9  Hawaii  587,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  994. 

8.  Shooting.  —  Under  a  statute  making  it  an 
offense  to  disable  any  limb  or  member  of  any 
person  with  intent  in  so  doing  to  maim  or  dis- 
figure, shooting  a  person  in  the  arm  with  in- 
tent to  disable  it  is  an  offense,  and  the  statute 
is  not  applicable  only  to  wounds  made  with 
some  sharp  instrument  or  edged  tool.  U.  S. 
v.  Scroggins,  Hempst.  (U.  S.)  478;  Baker  v. 
State,  4  Ark.  56. 

Biting.  —  Under  a  statute  making  it  an 
offense  to  "  cut  off  the  nose  of  another,"  one 
who  bites  off  the  nose  of  another  may  be  con- 
victed of  mayhem.  State  v.  Mairs,  1  N.  J. 
L.  518. 

But  see  State  v.  Cody,  18  Oregon  506,  which 
was  a  prosecution  under  a  statute  providing 
that  if  any  person  shall  purposely  and  mali- 
ciously, or  in  the  commission  of  or  attempt  to 
commit  a  felony,  cut  off  or  disable  the  limb 
or  member  of  another,  he  shall  be  guilty  of 
felony;  and  in  which  the  court  said  that  the 
punishment  which  the  law  attaches  negatives 
the  idea  that  the  legislature  intended  so  to 
punish  a  scratch  or  gouge  received  in  a  fight 
in  which  no  artificial  weapons  were  employed. 
But  the  court  added  that  it  did  not  mean  to 
be  understood  as  holding  that  the  crime  of 
mayhem  under  the  statute  cannot  be  com- 
mitted without  the  use  of  a  knife  or  some 
similar  weapon. 

9.  Wounding  Must  Be  with  Instrument.  — 
Rex  v.  Harris,  7  C.  &  P.  446,  32  E.  C.  L.  578. 
In  this  case  it  was  held  that  biting  off  the  end 
of  a  person's  nose  was  not  a  wounding  within 
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3.  Criminal  Intent  —  a.  Intent  to  Maim  or  Disfigure.  —  Under  the 
statutes  in  some  states,  a  specific  intent  to  maim  or  disfigure  is  an  essential 
element  of  the  crime  of  mayhem.1  Such  intent  may,  however,  be  presumed 
from  all  the  circumstances  of  the  act  itself,  in  the  absence  of  proof  to  the  con- 
trary.8 This  presumption  as  to  intent  is  based  on  the  familiar  elementary 
principle  that  every  person  is  presumed  and  must  be  held  to  have  intended  to 
do  that  which  is  the  natural  and  probable  result  of  his  voluntary  act.3  But 
under  the  statutes  in  other  jurisdictions  it  has  been  held  that  a  specific  intent 
to  maim  or  disfigure  is  not  a  necessary  ingredient  of  the  crime  of  mayhem.4 
It  is  sufficient  if  the  act  was  wilful  and  malicious;5  and  if  the  means  used  in 
the  commission  of  the  offense  were  such  as  would  in  the  manner  used  ordi- 
narily result  in  maiming,  the  law  presumes  that. the  intention  was  to  maim, 
without  regard  to  the  knowledge  of  the  party  using  such  means  as  to  whether 
or  not  they  were  calculated  to  maim.6 

b.  Premeditation.  —  Both  at  common  law,7  and  under  the  statutes  in 
some  states,  it  has  been  held  that  premeditation  or  deliberation  is  not  an 
essential  element  of  the  crime.     It  is  sufficient  if  the  act  appears  to  have  been 


g  Geo.  IV.,  c.  31,  §  12;  nor  was  biting  off  a 
joint  from  a  person's  finger;  as  the  statute 
was  intended  to  apply  only  to  wounding  pro- 
duced bv  some  instrument,  and  not  by  the 
hands  or  teeth.  See  also  Reg.  v.  Jennings,  2 
Lewin  C.  C.  130. 

A  Wound  from  a  Kick  with  a  Shoe  was  held  to 
be  within  9  G>;o  IV.,  c.  31,  §  12.  Reg.  v. 
Duffill,  1  Cox  C.  C.  49. 

Kick  on  Private  Parts.  —  Reg.  v.  Waltham,  3 
Cox  C.  C.  442.  But  compare  Reg.  v.  Jones,  3 
Cox  C.  C.  441. 

Wounding  Must  Be  Direct.  —  To  constitute  the 
offense  of  wounding  with  intent  to  do  grievous 
bodily  harm,  under  7  Wm.  IV.,  and  1  Vict., 
c.  85,  §  4,  the  wound  must  be  direct,  and 
therefore  an  injury  occasioned  by  the  prose- 
cutor's falling  on  some  iron  trams  in  conse- 
quence of  a  blow  from  the  prisoner  was  not 
within  that  statute.  Reg.  v.  Spooner,  6  Cox 
C.  C.  392. 

1.  Criminal  Intent.  —  Iowa.  —  State  v.  Jones, 
70  Iowa  505. 

Missouri.  —  State  v.  Ma  Foo,  no  Mo.  7,  33 
Am.  St.  Rep.  414. 

New  Jersey.  —  State  v.  Mairs,  I  N.  ].  L.  518. 

Oregon. — State  v.  Cody,  18  Oregon  506. 

Pennsylvania.  —  Respublica  v.  Langcake,  I 
Yeates  (Pa.)  417;  Pennsylvania  v.  McBirnie, 
Add.  (Pa.)  28. 

Wisconsin.  —  State  v.  Bloedow,  45  Wis.  279. 

See  also  Molette  v.  State,  49  Ala.  18,  and  the 
statutes  of  the  several  states. 

Wilfulness  of  Injury.  —  In  State  v.  Abram, 
10  Ala.  928,  which  was  a  prosecution  under  a 
statute  providing  that  every  slave  who  should 
wilfully  maim,  put  out  an  eye,  or  cut,  or  bite 
off  the  lip.  ear,  or  nose  of  any  white  person, 
should  suffer  death,  it  was  held  that  a  slave 
who  had  bitten  a  white  person  while  engaged 
in  defending  himself  from  an  assault  by  the 
latter  under  such  circumstances  as  warranted 
him  in  fearing  death  at  the  hands  of  his  assail- 
ant, would  be  deemed  to  have  done  it  under 
the  instinct  of  self-defense  and  not  wilfully  in 
the  sense  contemplated  by  the  statute. 

Intent  to  Injure  Equivalent  to  Intent  to  Dis- 
figure.—  State  v.  Clark,  69  Iowa  196. 

2.  Intent  Presumed — Arkansas.  —  Baker  v. 
State,  4  Ark.  56. 


Dakota.  —  U.  S.  v.  Gunther,  5  Dak.  234. 
Iowa.  —  State  v.  Jones,  70  Iowa  505. 
Minnesota.  — State  v.  Hair,  37  Minn.  351. 
Missouri.  —  State  ?.  Ma  Foo,  no  Mo.  10,  33 
Am.  St.  Rep.  414. 

New  Jersey.  —  State  v.  Mairs,  I  N.  J.  L. 
521. 

North  Carolina.  —  State  v.  Irwin,  I  Hayw. 
(2  N.  Car.)  112;  State  v.  Evans,  1  Hayw.  (2  N. 
Car.)  281;  State  v,  Skidrr.ore,  87  N.  Car.  509; 
State  v.  Crawford,  2  Dev.  L.  (13  JN.  Car.)  425; 
State  v.  Girkin,  1  Ired.  L.  (23  N.  Car.)  121. 
Ohio.  —  Ridenour  v.  State,  38  Ohio  St.  272. 
No  Presumption  Where  Eesult  Not  Natural  or 
Probable.  —  The  defendant  threw  a  stone  at  an- 
other and  put  out  his  eye.  It  was  held  that  the 
mere  throwing  of  the  stone  did  not  indicate  an 
intent  to  do  the  particular  injury  or  indeed  any 
special  injury,  and  that  in  the  absence  of  other 
evidence  of  an  intent  to  maim  he  could  not  be 
punished  therefor.  State  v.  Bloedow,  45  Wis. 
279. 

3.  Natural  and  Probable  Result  of  Act.  —  U.  S. 

v.  Gunther,  5  Dak.  234;  Ridenour  v.  State,  38 
Ohio  St.  272. 

4.  Thus  under  the  Tennessee  Statute  which  pro- 
vides that  "  no  person  shall  unlawfully  and 
maliciously  "  do  any  of  the  acts  specined,  an 
intent  to  do  any  of  the  acts  is  not  necessary  to 
the  commission  of  the  offense  defined.  Malice 
is  not  confined  to  a  particular  animosity  toward 
the  person  injured,  but  extends  to  an  evil  de- 
sign in  general,  a  wicked  and  corrupt  motive, 
an  intention  to  do  evil.  Terrell  v.  State,  86 
Tenn.  523. 

So  Too  under  the  Texas  Statute  providing  that 
"  to  maim  is  to  wilfully  and  maliciously  cut 
off  or  otherwise  deprive  a  person  of  the  hand, 
etc.,"  an  intent  to  maim  is  not  necessary. 
Davis  v.  State,  22  Tex.  App.  45. 

5.  Wilful  and  Malicious.  —  Terrell  v.  State, 
86  Tenn.  523;  Davis  v.  State,  22  Tex.  App.  45; 
Bowers  v.  State,  24  Tex.  App.  548,  5  Am.  St. 
Rep.  goi.  See  also  High  v.  State,  26  Tex. 
App.  545,  8  Am.  St.  Rep.  488. 

6.  Intent  Presumed  from  Means  Used.  —  Davis 
v.  State,  22  Tex.  App.  45.  See  also  High  v. 
Stale,  26  Tex.  App.  545,  8  Am.  St.  Rep.  488. 

7.  Premeditation  Not  Necessary  at  Common 
Law.  —  1  East  P.  C.  393. 
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done  maliciously  and  on  purpose  from  a  design  formed  during  the  conflict.1 
But  under  the  Coventry  Act  and  statutes  modeled  thereon  it  has  been  held 
that  in  order  to  establish  the  offense  it  must  appear  by  proof  of  a  lying  in 
wait  or  some  other  act  of  the  accused  evincing  it  that  there  was  a  premeditated 
design  on  his  part  to  do  the  act  complained  of.  The  existence  of  such 
design  cannot  be  found  simply  from  proof  of  the  act  itself.2  Thus  it  has  been 
held  that  where  the  injury  arose  out  of  a  sudden  attack  unconnected  with 
any  premeditated  design  against  the  person,  it  is  not  within  the  statute.3 
So  also  where  personal  violence  was  intended,  but  of  a  different  and  less  atro- 
cious sort  and  with  a  different  view.4  But  where  the  intent  was  of  a  higher 
or  more  atrocious  nature,  as  an  intent  to  kill  which  resulted  in  maiming,  it  is 
within  the  statute.5 

III.  Defenses  — ■  Self-Defense.  —  Proof  that  the  injury  was  inflicted  to  prevent 
grievous  bodily  harm  or  death  to  the  defendant,  and  that  there  was  no  other 
means  of  preventing  such  mischief,  constitutes  a  defense  to  the  charge.6 

Burden  of  Proof  on  Defendant.  — And  it  has  been  held  that  the  burden  of- proof 
is  on  the  defendant  to  show  that  it  was  necessary  to  inflict  the  injury  in  self- 
defense,7  but  in  another  case  the  contrary  view  was  taken.8 

IV.  PUNISHMENT  — -Felony  or  Misdemeanor.  —  At  Common  Law  it  has  been  said  that 
mayhem  was  at  one  time  of  the  degree  of  felony,  as  the  judgment  was  mci>i- 
brum  pro  membro  according  to  the  lex  talionis.9  But  in  later  times,  after  the 
law  of  retaliation  became  obsolete,  mayhem,  except  perhaps  by  castration, 
was  considered  in  the  nature  of  an  aggravated  trespass  and  was  a  misdemeanor 
punishable  as  such.10 

Principal  and  Accessory.  — ■  Thus  it  was  held  at  common  law  that  as  mayhem 
was  a  misdemeanor  there  could  be  no  accessories  to  the  offense,  but  that  all 
concerned  therein  were  principals.11 


1.  Premeditation  Not  Necessary  under  Some 
Statutes.  —  State  v.  Simmons,  3  Ala.  497;  Peo- 
ple v.  Wright,  93  Cal.  564;  State  v.  Crawford, 
2  Dev.  L.  (13  N.  Car.)  425;  State  v.  Girkin,  1 
Ired.  (23  N.  Car.)  121.  See  also  Molette  v. 
State,  49  Ala.  18;  Satte  v.  Evans,  i"  Hayw.  (2 
N.  Car.)  281. 

2.  Premeditation  Made  Element  of  Statutory 
Offense  —  Coventry  Act.  —  Carrol's  Case,  1  East 
P.  C  39S;  Rex  v.  Lee,  I  Leach  C.  C.  51. 

New  York.  —  So  too  under  a  New  York  stat- 
ute which  was  quite  similar  to  the  Coventry 
Act  and  which  provided  "  that  every  person 
who  from  premeditated  design,  evinced  by 
lying  in  wait  for  the  purpose,  or  in  any  other 
manner,"  etc.,  shall  be  deemed  guilty  of  may- 
hem, premeditation  is  necessary.  Godfrey 
v.  People,  63  N.  Y.  207,  reversing  5  Hun  (N. 
Y.)  369;  Burke  v.  People,  4  Hun  (N.  Y.)48i; 
Tully  v.  People,  67  N.  Y.  15. 

Premeditation  a  Question  for  Jury.  —  Tully  v. 
People,  67  N.  Y.  15.  See  also  Respublica  v. 
Langcake,  1  Yeates  (Pa.)  417. 

3.  Injury  on  Sudden  Attack  Not  Within  Statute. 
—  Rex  v.  Mackey,  1  East  P.  C.  399;  Rex  v. 
Tickner,  1  Leach  C.  C.  187;  Burke  v.  People, 
4  Hun  (N.  Y.)  481;  Godfrey  v.  People,  63  N.  Y. 
207,  reversing  5  Hun  (N.  Y.)  369;  State  v. 
Cody,  18  Oregon  506,  wherein  the  statute 
under  which  the  prosecution  was  had  read,  "if 
any  person  shall  purposely  and  maliciously, 
or  in  the  commission  or  attempt  to  commit  a 
felony,"  etc. 

4.  No  Lying  in  Wait,  —  Rex  v.  Mackey,  1 
East  P.  C.  399. 

5.  Intent  to  Kill.  —  Rex  v.  Coke,  1  East  P. 
C.  400,  16  How.  St.  Tr.  54. 
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6.  Self-Defense.  —  State  v.  Evans,  1  Hayw.  (2 
N.  Car.)  2S1;  State  v.  Crawford,  2  Dev.  L.  (13 
N.  Car.)  425;  State  v.  Skidmore,  87  N.  Car. 
509.  See  also  Rex  v.  Beckett,  1  M.  &  Rob.  526; 
People  v.  Wright,  93  Cal.  564;  State  v.  Abram, 
10  Ala.  928. 

Resistance  Must  Be  in  Proportion  to  the  Injury. 
—  In  Hayden  v.  State,  4  Blackf.  (Ind.)  546,  it 
was  held  that  son  assault  demesne  is  a  good  de- 
fense to  an  indictment  for  mayhem,  but  that 
the  defense  can  be  sustained  only  by  proof  that 
the  resistance  was  in  proportion  to  the  injury 
offered.  See,  to  the  same  effect,  Cockcroft  v. 
Smith,  2  Salk.  642;  Cook  v.  Beal,  I  Ld.  Raym. 
176. 

7.  Burden  of  Proof  on  Defendant.  —  State  v. 

Skidmore,  87  N.  Car.  509. 

8.  Burden  of  Proof  Held  Not  on  Defendant.  —  In 
State  v.  Conahan,  10  Wash.  268. 

9.  Felony  by  the  Early  Common  Law.  —  1 
Hawk.  P.  C,  c.  44;  4  Black.  Com.  206;  1 
Russell  on  Crimes  (9th  ed.)  971;  1  East  P.  C. 
393:  Adams  v.  Barrett,  5  Ga.  404. 

10.  Mayhem  Considered  a  Misdemeanor.  —  4 
Black.  Com.  206;  1  East  P.  C.  393;  1  Russell 
on  Crimes  (9th  ed.)  971;  Com.  v.  Lester,  2  Ya. 
Cas.  198.  See  also  Com.  v.  Newell,  7  Mass. 
245;  Adams  v.  Barrett,  5  Ga.  404,  holding  that 
mayhem,  not  being  a  felony  at  common  law, 
is  not  one  of  the  offenses  for  which  it  is  neces- 
sary for  the  injured  party  to  prosecute  the 
criminal  to  conviction  or  acquittal  before  he 
may  maintain  an  action  for  damages. 

11.  No  Accessories.  —  i  Russ.  on  Crimes  719; 
1  Hale  P.  C.  613;  1  East  P.  C.  401.  Compare 
1  Hawk.  P.  C.  29,  §  5.  See  generally  the  title 
Accessory,  vol.  1,  p.  260. 
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But  in  Pennsylvania  it  is  directly  held  that  mayhem  is  a  felony  at  the  common 
law. 1 

By  statute  in  most  jurisdictions  mayhem  is  made  a  felony.'2  In  Massachu- 
setts, however,  it  is  a  misdemeanor.3 


MAYOR.  (See  also  the  titles  MUNICIPAL  CORPORATIONS,  post;  PUBLIC 
Officers.)  The  mayor  is  the  chief  governor  or  magistrate  of  a  city  or  town 
corporation.4 

ME.  —  See  note  5. 

MEADOW.  —  The  term  "  meadow  "  is  applied  to  tracts  which  lie  above  the 
shore  of  a  stream  or  the  sea,  are  overflowed  only  by  extraordinary  tides  or 
freshets,  and  yield  grasses  which  are  good  for  hay.0 

MEAL.  —  See  note  7. 


1.  Felony  in  Pennsylvania.  —  See  the  opinion 
in  Com.  v.  Porter,  1  Pittsb.  (Pa.)  502. 

2.  Statutory  Punishment  —  Felony.  —  Molette 
v.  State,  49  Ala.  x8;  Baker  v.  State,  4  Ark.  56; 
Adams  v.  Barrett,  5  Ga.  404;  Clarke  v.  State, 
23  Miss.  261;  State  v.  Nichols,  33  Ark.  550; 
also  State  v.  Thompson,  30  Mo.  470;  State  v. 
Brown,  60  Mo.  141.  See  also  the  statutes  of 
the  several  slates. 

By  the  Coventry  Act,  22  and  23  Car.  II.,  c.  1, 
§  2,  mayhem  was  made  a  felony  punishable 
with  death,  but  without  working  corruption  of 
blood,  or  forfeiture  of  dower  or  of  the  lands  or 
goods  of  another.    1  East  P.  C.  394. 

3.  Misdemeanor  in  Massachusetts.  —  Com.  v. 
Newell,  7  Mass.  245. 

4.  Mayor.  —  In  Waldo  v.  Wallace,  12  Ind. 
577,  it  was  said:  "  '  Mayor  {pmfectus  urbis), 
anciently  meyr,  comes  from  the  British  miret, 
i.  e.  custodire;  or  from  the  old  English  word 
maier,  viz.,  potestas;  and  not  from  the  Latin 
major.  The  chief  governor  or  magistrate  of  a 
city  or  town  corporation.  King  Rich.  L,  anno 
1189,  changed  the  bailiff  of  London  into  a 
mayor;  and  from  that  example  King  John 
made  the  bailiff  of  King's  Lynn  a  mayor  anno 
1204."  4  Jacob's  L.  Diet.  264,265;  2  Toml.  L. 
Diet.  540."  See  also,  as  quoting  Jacob's  defi- 
nition, People  v.  New  York,  25  Wend.  (N. 
Y.)  50. 

Wills.  —  A  testator  left  certain  money  in 
trust  to  establish  a  school  in  a  certain  city,  and 
designated  certain  persons  together  with  the 
mayor  of  the  city  to  act  as  a  board  of  trustees. 
It  was  held  that  a  person  who  was  the  mayor 
of  the  city  at  the  time  of  the  testator's  death, 
and  not  the  mayor  at  the  time  when  the 
trustees  were  appointed,  was  entitled  to  be 
appointed  trustee.  Dunbar  v.  Soule,  129 
Mass.  284. 

Mayor  and  Aldermen.  —  In  the  Georgia  Act  of 
Sepiember  26,  1883,  touching  the  town  of  Rey- 
nolds, the  phrase  "  the  mayor  and  aldermen  " 
is  generally  used  as  synonymous  with  the  cor- 
porate name  and  style  "  mayor  and  council  of 
the  town  of  Reynolds."  It  is  so  used  in  the 
fifteenth  section,  which  declares  that  "  the 
mayor  and  aldermen  of  said  town  shall 
*  *  *  elect  by  ballot  a  marshal."  It  fol- 
lows, under  the  ninth  section  of  the  act,  that 
the  mayor  cannot  vote  in  an  election  for 
marshal  unless  there  is  a  tie.  Gostin  v. 
Brooks,  89  Ga.  244. 

5.  Me.  —  An  examination  before  removing 
justices  had  the  juraf    "  Sworn  before  we," 


etc.  After  this  followed  the  signatures  of  two 
justices.  It  was  objected  that  this  examina- 
tion was  illegal  and  bad,  since  though  signed 
by  two  justices  it  purported  to  have  been  taken 
before  one  justice  only.  It  was  held  that  the 
objection  was  not  well  founded.  Reg.  v. 
Silkstone,  2  Q.  B.  520,  42  E.  C.  L.  788.  See 
also  March  v.  Ward,  Peake  N.  P.  (ed.  1795) 
130;  Clerk  v.  Blackstock,  Holt  N.  P.  474,  3  E. 
C.  L.  188.  And  see  the  title  Affidavits,  i 
Encyc.  of  Pl.  and  Pr.  316. 

6.  Meadow.  —  Church  v.  Meeker,  34  Conn. 
429,  holding  that  sedge  fiats  lying  below  high- 
water  mark  in  an  arm  of  a  sea  were  part  of 
the  seashore,  and  not  meadows,  within  the 
terms  of  a  grant.  See  also  Barrows  v.  Mc- 
Dermott,  73  Me.  441,  where  the  word  was  con- 
strued as  used  in  a  colonial  ordinance  declar- 
ing that  any  person  has  a  right  to  go  to  a 
great  pond  for  the  purpose  of  fishing  or  fowl- 
ing, except  that  he  must  not  trespass  on  any 
corn,  meadow,  tillage,  or  grass  land. 

Drainage. — See  the  titles  Drains  and  Sewers, 
vol.  10,  p.  220;  Eminent  Domain,  vol.  10,  p. 
1043. 

7.  Meal  Distinguished  from  Flour.  —  In  Wash- 
ington Mut.  Ins.  Co.  v.  Merchants,  etc.,  Mut. 
Ins.  Co.,  5  Ohio  St.  486,  it  was  said:  "  Flour 
is  the  product  from  grain,  both  ground  and 
bolted,  while  meal  is  the  pulverized  grain 
ground  but  unbolted." 

Intoxicating  Liquors.  —  A  statute  prohibited 
the  sale  of  liquor  during  certain  hours,  but 
excepted  from  its  provisions  restaurant  keep- 
ers supplying  liquor  to  their  guests  with  meals. 
It  was  held  that  the  word  meal  was  to  be  in- 
terpreted as  applying  to  food  that  is  eaten  to 
satisfy  the  requirements  of  hunger,  and  that 
the  supplying  of  crackers  and  cheese  at  a  price 
which  included  the  intoxicating  liquors  with- 
out further  charge  did  not  constitute  a  meal, 
but  was  a  mere  device  intended  to  evade  the 
statute.  Reg.  v.  Saner,  1  Can.  Crim.  Cas. 
(British  Columbia)  317,  3  British  Columbia  308. 

In  Matter  of  Kinzel,  (Supm.  Ct.  Spec.  T.)  28 
Misc  (N.  Y.)  624,  it  was  said:  "To  put  a 
sandwich  beside  a  glass  of  beer  when  a  sand- 
wich is  not  ordered,  and  to  take  it  away  again 
without  having  received  any  pay  therefor,  is 
not  serving  a  meal  in  good  faith  with  the 
drink.  If  a  person  on  the  Sabbath  goes  to  a 
hotel  and  calls  for  liquor,  and  the  proprietor 
or  his  servant  informs  him  that  he  cannot  be 
served  with  liquor  unless  they  furnish  him  a 
meal,  and  a  sandwich  is  brought  and  placed 
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Definitions. 


MEANDER.  (See  also  the  title  BOUNDARIES,  vol.  4,  p.  756.)  —  Meander 
means  to  follow  a  winding  or  flexuous  course;  and  where  in  a  deed  one  of  the 
boundaries  of  the  land  conveyed  is  designated:  "  thence  with  the  meander  of 
the  river,"  etc.,  a  meandered  line  is  meant  —  a  line  which  follows  the  sinuosi- 
ties of  the  river;  or,  in  other  words,  the  river  is  the  boundary  of  the  land 
claim  between  the  points  indicated.1 

MEANS.  —  Means  is  defined  as  that  through  which  or  by  the  help  of 
which  an  end  is  attained ;  an  intermediate  agency  or  measure.2    It  also  has 


before  him  and  they  call  it  a  meal,  it  is  hardly 
necessary  to  say  that  this  is  not  serving  a  meal 
in  good  faith  with  the  drink  as  required  by 
section  31  of  said  act  [the  Liquor  Tax  Law  of 
1896].  Such  a  meal  does  not  make  him  a 
gu-jst  in  the  common  acceptation  of  the  word. 
No  such  device  or  subterfuge  can  defeat  the 
policy  of  the  law."  To  the  same  effect  see 
Matter  of  Lyman,  (Supm.  Ct.  Spec.  T.)  2S  Misc. 
(N.  Y.)  408,  affirmed  48  N.  Y.  App.  Div.  275. 

1.  Turner  v.  Parker,  14  Oregon  340,  citing 
Srhunneier  v.  St.  Paul,  etc.,  R.  Co.,  10  Minn. 
100. 

Meander  Line.— Although,  as  a  general  rule, 
a  meander  line  is  one  which  courses  the  banks 
of  navigable  streams  or  other  navigable 
waters,  it  is  not  necessarily  so.  Thus,  where 
upon  the  field  notes  and  plat  of  a  surveyor  it 
appeared  that  he  stopped  his  surveys  at  a 
marsh  intervening  between  ihe  point  where  he 
stopped  and  the  waters  of  a  navigable  lake,  il 
was  held  that  the  border  of  the  marsh  and  not 
thai  of  the  lake  would  be  taken  as  the  bound- 
ary.   Niles  v.  Cedar  Point  Club,  175  U.  S.  308. 

So  in  James  v.  Howell,  41  Ohio  St.  707,  the 
Supreme  Court  of  Ohio,  in  speaking  of  the 
same  survey,  said.  "  The  meander  line  along 
the  southerly  border  of  the  marsh  was  in  fact 
intended  to  be  the  boundary  line  of  the  frac- 
tional sections." 

And  in  Barnhart  v.  Ehrhart,  33  Oregon  274, 
it  was  said:  "  In  making  the  original  survey 
of  public  land  botdering  upon  arms  of  the  sea, 
lakes,  and  navigable  rivers,  the  surveyor  is 
required  to  run  meander  lines  for  the  purpose 
of  fixing  the  general  average  of  the  sinuosities 
of  the  shores  or  banks  of  such  bodies  or 
streams  of  water  as  a  means  of  ascertaining 
the  area  of  each  tract  the  contour  of  which  is 
rendered  irregular  by  such  obstacles,  and  from 
the  field  notes  of  the  survey  an  official  plat  is 
prepared,  which,  when  approved  by  the  sur- 
veyor-general, usually  represents  the  meander 
line  as  the  border  of  the  water,  and  demon- 
strates that  the  watercourse  or  body  of  water, 
and  nol  the  meander  line  as  actually  run  on 
the  land,  constitutes  the  boundary  thereof. 
St.  Paul,  etc.,  R.  Co.  v.  Schurmeir,  7  Wall. 
(U.  S.)  272;  Hardin  v.  Jordan,  140  U.  S.  406. 
But  when,  for  any  reason,  the  surveyor  omits 
to  include  large  tracts  of  land  lying  between 
the  meander  line-as  surveyed  or  as  pretended 
to  have  been  run  upon  the  ground  and  such 
streams  or  bodies  of  water,  the  patents  for  the 
lots,  though  referring  to  the  official  plat  of  such 
survey  for  identification,  are  not  equivalent  to 
a  conveyance  of  the  premises  to  such  naviga- 
ble stream,  lake,  or  bay,  but  are  granls  limited 
by  such  meander  line.  Fulton  v.  Frsndolig,  63 
Tex.  330:  Gtanger  v.  Swart,  Woolw.  (U.  S.) 
88,  10  Fed.  Cas.  No.  5,685 ;  Lammers  v.  Nissen, 
4  Neb.  245;  Bissell  v.  Fletcher,  19  Neb.  725; 


Glenn  v.  Jeffrey,  75  Iowa  20;  James  v.  Howell, 
41  Ohio  St.  696;  Shoemaker  v.  Hatch,  13  Nev. 
261;  Martin  v.  Carlin,  19  Wis.  454;  Fuller  v. 
Shedd,  161  111.  462;  Ayers  v.  Watson,  137  U. 
S.  584."    And  see  the  title  Boundaries,  vol. 

4,  p.  776. 

2.  Littell  v.  State,  133  Ind.  580. 

Accident  Insurance  Policy.  —  In  Tucker  v. 
Mutual  Ben.  L.  Co.,  50  Hun  (N.  Y.)  53,  which 
was  an  action  on  an  accident  insurance  policy 
to  recover  for  death  by  drowning,  it  was  said: 
"  Means  is  that  which  produces  a  result,  and  in 
the  sense  used  in  the  contract  is  synonymous 
with  cause.  The  means  or  cause,  the  water, 
was  external,  though  it  took  effect  internally, 
as  do  all  external  causes  or  means  of  death." 
See  generally  the  title  Accident  Insurance, 
vol.  r,  p.  284. 

Supplying  Light  or  Heat  "  by  any  Other  Means  " 
—  Incorporation  of  Electric-light  Company.  —  See 
the  title  Electric-light  Companies,  vol.  io, 
p.  862,  note  2. 

Same — Arson. —See  the  title  Arson,  vol.  2, 
P-  937- 

Covenant  for  Quiet  Enjoyment.  —  Spencer  v. 
Marriott,  1  B.  &  C.  457,  8  E.  C.  L.  195.  See 
also  the  title  Leases,  vol.  18,  p.  625. 

Covenant  "to  Take  Proper  Means  "  for  Collection 
of  Bond.  —  Hoard  v.  Gainer,  10  N.  Y.  261. 

Entry  by  Means  of  False  Documents,  Etc.  —  U. 

5.  v.  Cargo  of  Sugar,  3  Savvy.  (U.  S.)  49.  See 
generally  the  title  Revenue  Laws. 

Available  Means. —  See  Available,  vol.  3,  p. 
517. 

By  Whose  Means  —  Poor  and  Poor  Laws.  (See 
also  the  title  Poor  and  Poor  Laws.)  —  In 
Fitchburg  v.  Cheshire  R.  Co.,  no  Mass.  212, 
it  was  held  that  the  Massachusetts  statute  mak- 
ing one  "  by  whose  means  "  a  pauper  was 
brought  into  the  commonwealth  liable  for  his 
support  did  not  apply  to  common  carriers,  act- 
ing in  good  faith  and  in  the  ordinary  course  of 
their  business. 

Means  of  Knowing.  —  In  Edwards  v.  M'Leay, 
2  Swanst.  289,  it  was  said:  "  If  one  party 
makes  a  representation  which  he  knows  to  be 
false,  but  the  falsehood  of  which  the  other 
party  had  no  means  of  knowing,  this  court 
will  rescind  the  contracl."  In  commenting 
on  this  language  in  Conybeare  v.  New  Bruns- 
wick, etc.,  R.,  etc.,  Co.,  I  De  G.  F.  &  J.  596, 
Turner,  L.  J.,  said:  "  I  think  it  is  not  going 
too  far  to  say  that  when  it  is  said,  '  which  the 
other  party  had  no  means  of  knowing,'  it  is 
meant  '  had  no  sufficient  means  of  knowing.' 
That,  I  think,  is  the  sense  in  which  the  words 
'  means  of  knowing  '  are  used  in  the  passage 
to  which  I  have  referred." 

Means  of  Knowledge.  —  See  Knowledge,  vol. 
18,  p.  68. 

Patent  Law.    (See  also  the  title  Patents.)  — 
In  Tilghman  v.  Proctor,  102  U.  S.  728,  it  was 
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the  meaning  of  income,  resources,  or  estate.1 
MEANTIME.  —  See  note  2. 

MEASURE.    (See  also  the  title  WEIGHTS  AND  MEASURES.)  —  See  note  3. 
MEASURE  OF  DAMAGES.  —  See  the  title  Damages,  vol.  8,  p.  627. 
MEASURE  OF  PROOF.  —  See  the  titles  Evidence,  vol.  11,  p.  484;  Reason- 
able Doubt. 

MEAT.  —  See  note  4. 


said:  "'Whoever  discovers  that  a  certain 
useful  result  will  be  produced  in  any  art  by 
the  use  of  certain  means  is  entitled  to  a  patent 
for  it,  provided  he  specifies  the  means.'  But 
everything  turns  on  the  force  and  meaning  of 
the  word  means.  It  is  very  certain  that  the 
means  need  not  be  a  machine  or  an  apparatus. 
It  may  *  *  *  be  a  process.  A  machine 
is  a  thing.  A  process  is  an  act,  or  a  mode  of 
acting.  The  one  is  visible  to  the  eye  —  an  ob- 
ject of  perpetuil  observation.  The  other  is  a 
conception  of  the  mind,  seen  only  by  its  effects 
when  being  executed  or  performed.  Either 
may  be  the  means  of  producing  a  useful  re- 
sult." See  also  Wesiinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537;  O'Reilly  v. 
Morse,  15  How.  (U.  S.)  62. 

Aggravated  Assault.  —  It  has  been  held  that 
a  man's  fist  may  be  "means  calculated  to  in- 
flict great  bodily  injury,"  within  the  meaning 
ol  the  Texas  statute  defining  aggravated  as- 
sault.   Keley  ».  State,  12  Tex.  App.  245. 

Means  Necessary  to  an  End. —  Employing 
means  necessary  to  an  end  is  generally  un- 
derstood as  employing  any  means  calculated 
to  produce  the  end,  and  not  as  being  confined 
to  those  single  means  without  which  the  end 
would  be  entirely  unattainable.  M'Culloch 
■u.  State,  4  Wheat.  (U.  S.)  414. 

1.  Income,  Resources,  or  Estate.  —  Brigham  v. 
Tillinghast,  13  N.  Y.  217. 

Husband  and  Wife.  (See  generally  the  titles 
Husband  and  Wife,  vol.  15,  p.  785;  Separate 
Property  of  Married  Women.) — For  the 
construction  of  a  statute  which  provided  that 
it  should  not  be  lawful  for  a  husband  "  to  rent 
the  wife's  plantation,  houses,  horses,  mules, 
wagons,  carts,  or  other  implements,  and  with 
them  or  any  of  her  means  to  operate  and  carry 
on  business  in  his  own  name,  or  on  his  own 
account,  but  all  business  done  with  the  means 
of  the  wife  by  the  husband  shall  be  deemed 
and  held  to  be  on  her  account  and  for  her 
use,"  see  Leinkauf  v.  Barnes,  66  Miss.  207. 

Insolvency.  —  See  the  title  Insolvency  and 
Bankruptcy,  vol.  16,  p.  636. 

Means  to  Pay  —  English  Debtors  Act  1869,  §  5, 
Subsec.  2. —  See  Ex  f>.  Rosier,  14  O.  B.  D.  597. 
Compare  Cii  ltd  v.  Tervis,  9  Q.  B.  D.  178. 

Real  Property.  —  Where  a  testatrix  in  the  first 
part  of  her  will  showed  that  she  intended  the 
word  'means  to  signify  personal  property  or 
money,  it  was  held  that  land  would  not  pass 
by  a  residuary  gift  of  "  the  balance  of  my 
means."     Williams  7/.  Johnson,  112  111.  61. 

"  Mean3  of  Satisfaction  in  His  Hands  "  —  Surety- 
ship. (See  also  the  tide  Suretyship.) — In 
Perrine  v.  Fireman's  Ins.  Co.,  22  Ala.  577,  the 
court  said:  "'Means  of  satisfaction  in  his 
hands."  then,  signifies  property  or  money  of 
the  principal  debtor  in  his  lawful  possession, 
which  he  may  rightfully  retain  and  appropriate 
to  the  satisfaction  of  his  debt,  without  violat- 


ing any  duty  or  subjecting  himself  to  an  ac- 
tion; in  other  words,  there  must  be  a  lien  in 
his  favot  on  the  propctty  in  his  hands,  con- 
ferred either  by  law  or  the  owner,  which  is 
defined  to  be  a  right  of  retainer."  Quoted  in 
Knighton  v.  Curry,  62  Ala.  408. 

Such  Other  Means  as  the  Legislature  May  Pro- 
vide —  School  Funds.  —  See  District  Tp.  v. 
County  Judge,  13  Iowa  250;  Crosby  v.  Lyon, 
37  Cal.  242;  State  v.  Walsh,  31  Neb.  476. 
See  also  the  title  Schools. 

Means  of  Support  —  Civil  Damage  Act.  —  See 
the  title  Civil  Damage  Acts,  vol.  6,  p.  52. 
See  also  Moran  v.  Goodwin,  130  Mass.  158,  39 
Am.  Rep.  443;  Eddy  v.  Courtright,  91  Mich. 
269;  Gran  v.  Houston,  45  Neb.  813;  Pegram  v. 
Slortz,  31  W.  Va.  220. 

"  Without  Other  Means  of  Support  "  —  Mutual 
Benefit  Society.  —  See  Daniel  v.  Portuguese 
Mut.  Ben.  Soc,  10  Hawaii  518.  And  see  the 
title  Benevolent  or  Beneficial  Associations, 
vol.  3,  p.  1041. 

2.  Meantime  —  Injunction.  —  In  Curtiss  v. 
Bachman,  110  Cal.  438,  it  was  said:  "  When 
the  plaintiff,  at  the  commencement  of  the  ac- 
tion, applied  for  the  injunction,  the  court 
deemed  it  proper  that  the  defendant  should  be 
heard  before  granting  the  writ,  and  made  an 
order  to  that  effect.  Upon  this  application  the 
judge  was  authorized  to  restrain  the  defend- 
ant '  in  the  meantime  '  Code  Civ.  Pro.,  §  530. 
The  provision  in  the  order  restraining  the  de- 
fendant '  until  the  further  order  of  the  court  ' 
had  no  other  meaning  than  '  in  the  meantime,' 
or  until  the  decision  upon  the  order  to  show 
cause."  Citing  Sweet  v.  Mowry,  71  Hun  (N. 
V.)  381. 

Bankruptcy  Act.  —  On  the  filing  of  a  petition 
in  banktuptcy  an  injunction  was  issued  to  re- 
strain the  bankrupts  and  one  D.,  in  the  mean- 
time and  until  the  hearing  and  decision  of  the 
petition,  from  levying  on  or  making  any 
transfer  or  disposition  of  the  property  of  the 
debtors.  In  construing  this  order  the  court 
said:  "  The  words  '  in  tht  meantime  '  cannot 
be  construed  -to  mean  a  time  later  than  the 
time  an  adjudication  of  bankruptcy  is  made 
on  the  petition,  in  case  one  is  made."  Matter 
of  Irving,  8  Ben.  (U.  S.)  466. 

3.  Estimate  Used  as  Equivalent  of  Measure.  — 
Galloway  v.  Week,  '54  Wis.  606. 

Measures. — Where  the  defendants  covenanted 
that  they  would  in  a  reasonable  time  take 
measures  for  the  formation  of  a  company  to 
use  certain  patents,  it  was  held  that  they  were 
required  only  to  take  reasonable  and  proper 
measures,  not  necebsarily  effectual  measures. 
Cooke  v.  Barr,  3g  Conn.  296. 

4.  Meat.  --  An  indictment  which  charged  the 
defendant  with  stealing  one  hundred  pounds 
of  meat,  was  held  to  be  bad,  for  the  reason  that 
the  property  alleged  to  have  been  stolen  was 
not  described  with  sufficient  certaintv.  State 
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Definitions. 


MECH.  — An  abbreviation  of  "  mechanics."  1 

MECHANIC  —  MECHANICAL.  —  A  mechanic  is  defined  as  one  who  works 
with  machines  or  instruments;  a  workman  or  laborer  other  than  agricultural; 
an  artisan;  an  artificer;  one  skilled  or  employed  in  shaping  and  uniting  mate- 
rials, as  wood,  metal,  etc.,  into  any  kind  of  structure,  machine,  or  other  object, 
requiring  the  use  of  tools  or  instruments.8 


v.  Morey,  2  Wis.  494,  followed  in  State  v.  Pat- 
rick, 79  N.  Car.  655,  28  Am.  Rep.  340.  See 
also  the  title  Larceny,  12  Encyc.  of  Pl.  and 
Pr.  Q77  et  seq. 

Meat  Stores — License  Fee.  —  Vosse  v.  Mem- 
phis, 9  Lea  (Tenn.)  294.  See  also  the  title 
Occupation,  Business,  and  Privilege  Taxes. 

1.  Mech. —  Boyd  v.  Gilchrist,  15  Ala.  853; 
Hite  v.  State,  9  Yerg.  (Tenn.)  379,  in  which 
latter  case  it  was  said  that  mech.  may  also 
mean  "  merchants." 

2.  Mechanic. —  Webster's  Diet.,  quoted  and 
followed  in  Gulledge  v.  Preddy,  32  Ark.  434; 
Tyler  v.  Coulthard,  95  Iowa  705;  Smith  v. 
German  Ins.  Co.,  107  Mich.  270;  Merrigan  v. 
English,  9  Mont.  124.  See  also  Theobalds 
v.  Conner,  42  La.  Ann.  789. 

Other  Definitions.  —  In  In  re  Osborn,  104  Fed. 
Rep.  781,  it  was  said:  "  The  commonly  ac- 
cepted definition  of  a  mechanic  is  '  any  skilled 
worker  with  tools;  one  who  has  learned  a 
trade.'  " 

In  Parkerson  v.  Wightman,  4  Strobh.  L.  (S. 
Car.)  365,  it  was  said:  "  Who  is  a  mechanic? 
According  to  our  accredited  lexicographer,  a 
mechanic  is  '  a  manufacturer,  an  artificer.' 
Dr.  Johnson  adds,  '  a  low  workman.'  " 

In  Savannah,  etc.,  R.  Co.  v.  Callahan,  49 
Ga.  511,  it  was  said:  "  A  mechanic  is  a  person 
whose  occupation  is  to  construct  machines,  or 
goods,  wares,  instruments,  furniture,  etc." 

Baker.  —  In  In  re  Osborn,  104  Fed.  Rep.  780, 
it  was  held  that  a  baker  was  a  mechanic  within 
the  meaning  of  an  exemption  statute. 

Barber.  —  In  Terry  v.  McDaniel,  103  Tenn. 
415,  under  an  exemption  statute,  and  in  State 
v.  Hirn,  46  La.  Ann.  1443,  under  a  license  tax 
act,  it  was  held  that  a  barber  is  a  mechanic. 

So  in  State  v.  Dielenschneider,  44  La.  Ann. 
1116,  the  trade  of  a  barber  was  held  a  mechani- 
cal pursuit  within  an  exemption  statute. 

Contractor  —  Master  Mechanic.  —  In  New 
Orleans  v.  Pohlmann,  45  La.  Ann.  219,  it  was 
held  that  where  a  mechanic  goes  outside  of  his 
occupation  and  employs  others  in  different 
pursuits,  such  as  brickmasons,  painters,  and 
slaters,  in  erecting  buildings,  his  business  is 
that  of  a  contractor  and  not  of  a  mechanic. 

In  Theobalds  v.  Conner,  42  La.  Ann.  789,  it 
was  held  that  master  builders  and  contractors 
who  employed  others  to  do  work  were  not 
mechanics  and  were  liable  to  a  license  tax. 
See  also  Savannah,  etc.,  R.  Co.  v.  Callahan, 
49  Ga.  511.  So  in  Billingsley  v  Marshall 
County,  5  Kan.  App.  435,  it  was  held  that  a 
contractor  was  not  a  mechanic. 

But  where  a  mechanic  wotks  exclusively  at 
his  own  trade  and  merely  employs  others  to 
assist  him,  he  is  a  mechanic  and  not  a  contrac- 
tor. State  v.  McNally,  45  La.  Ann.  44.  See 
also  New  Orleans  v.  Leibe,  45  La.  Ann.  346; 
New  Orleans  v.  Lagman.  43  La.  Ann.  1180. 

Inventor  and  Superintendent  —  English  Em- 
ployers and  Workmen  Act.  —  Jackson  v.  Hill,  13 
Q.  B.  D.  618. 


Painter.  —  In  Smith  v.  German  Ins.  Co.,  107 
Mich.  270,  it  was  held  that  common  painters 
were  not  mechanics  within  the  meaning  of 
that  word  as  used  in  a  fire-insurance  policy 
providing  that  the  policy  should  be  void  if 
mechanics  were  employed  in  repairing  the 
building  for  a  certain  length  of  time. 

Photographer  Not  a  Mechanic.  —  Mullinnix  v. 
State,  (Tex.  Crim.  1901)  60  S.  W.  Rep.  768. 
And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  is,  p.  100,  note  2. 

Mechanical—  Patents. —  In  Corning  v.  Bur- 
den, 15  How.  (U.  S.)  267,  ii  was  said:  "  The 
term  '  machine  '  includes  every  mechanical  de- 
vice or  combination  of  mechanical  powers  and 
devices,  lo  perform  some  function  and  produce 
a  certain  effect  or  result;  but  where  the  result 
or  effect  is  produced  by  chemical  action,  by 
the  operation  or  application  of  some  element 
or  power  of  nature  or  of  one  substance  to 
another,  such  modes,  methods,  or  operations 
are  callei  processes."  See  also  Burrell  v. 
Elgin  Creamery  Co.,  96  Fed.  Rep.  235;  Camp- 
bell Printing-Press,  etc.,  Co.  v.  Miehle  Print- 
ing-Press,  etc.,  Co.,  (C.  C.  A.)  102  Fed.  Rep. 
168.    And  see  the  title  Patents. 

Mechanical  Equivalent.  —  See  Brammer  v. 
Schroeder,  (C.  C.  A.)  106  Fed.  Rep.  920.  And 
see  Equivalent,  vol.  11,  p.  252. 

Mechanical  Business  —  Erection  of  Building.  — 
In  Finnegan  v.  Noerenberg,  52  Minn.  239,  it 
was  held  that  the  term  "mechanical  business  " 
included  the  erection  of  a  building.  The  court 
said:  "  The  doing  of  the  mason  or  brick  or 
carpenter  or  any  other  work  upon  a  building 
is  certainly  mechanical." 

Same  —  Designs  for  Decorating.  —  In  Mechani- 
cal Business  Cases,  9  Pa.  Co.  Ct.  I,  it  was  held 
that  the  term  "  mechanical  business,"  as  used 
in  the  Pennsylvania  Corporation  Act  of  1874, 
referred  to  the  employment  of  skilled  labor  in 
shaping  materials  into  structures  or  products 
of  utility  and  not  merely  as  incidental  to  one 
of  the  arts  or  professions;  and  that  neither  pre- 
paring and  mechanically  executing  designs  for 
decorating  and  furnishing  buildings  nor  dredg- 
ing and  excavating  in  rivers  and  submarine 
work  was  a  mechanical  business. 

Mechanical  Operations  —  Municipal  Damage  Act. 
—  Robertson  v.  North  Easthope  Tp.,  15  Ont. 
427,  428. 

Mechanical  Store.  —  In  Weinstock  v.  Marks, 
109  Cal.  529,  it  was  held  that  bsr  the  adoption 
and  use  of  the  name  "  mechanical  store  "  to 
designate  his  place  of  business,  a  merchant 
might  acquire  a  property  right  in  such  name 
and  enjoin  the  use  thereof  by  another.  See 
also  the  title  Trademarks. 

For  Other  Illustrations  of  the  Term  in  Various 
Connections,  see  the  titles  Eight-hour  Laws, 
vol.  10,  p.  464;  Exemptions  (from  Execution), 
vol.  12,  p.  59;  Mechanics'  Liens,  post;  Occu- 
pation, Business,  and  Privilege  Taxes.  And 
see  Deal  —  Dealer,  vol.  8,  p.  846;  Labor  — 
Laborer,  vol.  18,  p.  71. 
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By  the  Editorial  Staff. 

I.  Definition,  268. 

II.  Scope  of  Article  and  Introductory  Statement,  268. 

III.  Objects  and  Justice  of  Lien,  268. 

IV.  Origin  and  Nature,  269. 

1.  Statutory  Origin,  269. 

a.  In  General,  269. 

b.  Extent  to  WJiich  Statutes  Creating  Lien  Prevail,  271. 

c.  Constitutionality  of  Statutes,  271. 

d.  Application  of  Existing  Statutes  to  New  Political  Divisions  of 

Country,  272.  ^ 

2.  Nature  of  Lien,  272. 

a.  In  General,  272. 

b.  No  Personal  Liability  Created,  272. 

c.  Lien  Not  Dependent  upon  Personal  Liability,  273. 

d.  Lien  Dependent  upon  Right  to  Compensation,  273. 

e.  Lien  Does  Not  Supersede  Other  Retnedies,  273. 

(1)  Rule  Stated,  273. 

(2)  Whether  Remedies  May  Be  Pursued  Concurrently,  275. 
f  Additional  Special  Remedies  Do  Not  Supersede  Lien,  275. 

g.  No  Trust  Created  as  to  A?nount  Due  Contractor,  275. 

h.  Several  Distinct  Liens  Cannot  Be  Acquired  under  One  Contract, 

275- 

V.  Necessity  for  Compliance  with  Statutory  Requirements,  275. 
VI.  General  Rule  for  Construction  of  Statutes,  277. 

VII.  Property  Subject  to  Lien,  278. 

1.  General  Rule,  278. 

a.  Rule  Stated,  278. 

b.  Building  or  Improvement  M ust  Be  on  Land  Against  Which  Lien 

Claimed,  280. 

c.  Lien  Extends  to  Entire  Building  or  Improvement,  280. 

d.  Extent  of  Land  Covered  by  Lien,  281. 

(1)  Amount  Necessary  for  Convenient  Use,  281. 

(2)  Lot  or  Tract  of  Land  upon  Which  Building  or  Improve- 

ment Situated,  282. 

(3)  Statutes  Limiting  Area  of  Land  Subject  to  Lien,  283. 

(4)  Whether  Lien  May  Be  Claimed  on  Less  Land  than  It 

Might  Extend  to,  284. 

2.  Building  or  Improvement  as  Distinct  from  Land,  284. 

3.  Land  Without  Buildings,  285. 

4.  Buildings  or  Improvements  on  Several  Lots,  285. 

a.  Single  Building,  285. 

b.  Separate  Buildings,  286. 

(1)  In  General,  286. 

(2)  Lien  Not  Given  on  One  Building  for  Material  Which 

Went  into  Another,  287. 

c.  Whether  Lots  Must  Be  Contiguous,  287. 

d.  Lots  of  Different  Owners,  287. 

e.  General  Contract,  288. 

f.  Separate  Liens  May  Be  Filed,  288. 
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5.  Several  Buildings  on  One  Lot,  288. 

6.  Churches,  289. 

7.  Graveyard,  289. 

8.  Railroads,  289. 

9.  Ships,  Boats,  and  Vessels,  290. 

a.   Generally,  290. 
3.  Wharf  boat,  290. 

10.  Wharves  and  Piers,  290. 

11.  Bridges,  291. 

12.  Electric-light  Wires  and  Poles,  291. 

13.  Houses,  291. 

14.  Z*>#(?  A7/;/,  291. 

15.  C<?£<?  Oven,  291. 

16.  Tank,  291. 

17.  Ditch,  291. 

.18.  Fixtures  in  General,  291. 

19.  Stationary  Engines  and  Machinery,  292. 

20.  Materials  Furnished,  292. 

21.  ZzV«  0/"  Subcontractors  and  Others  upon  Amounts  Due  Contractor,  293. 

22.  Proceeds  of  Sale  of  Property,  294. 

23.  Insurance  Policy,  294. 

24.  Public  Property,  295. 

25.  Property  of  Quasi-public  Corporations,  296. 

26.  Property  in  Hands  of  Receiver,  297. 

VIII.  What  Estate  or  Interest  Is  Subject  to  Lien,  297. 

1.  /;/  General,  297. 

2.  Greater  Interest  Acquired  After  Right  to  Lien  Has  Accrued,  299. 

3.  Lesser  Interest  Taken  in  Lieu  of  Greater,  300. 

4.  Homestead  (under  Exemption  Laws'),  300. 

5.  Separate  Estates  of  Married  Women,  301. 

6.  Rights  in  Public  Lands,  301. 

a.  Homesteads,  301. 

Pre-emption  Right,  301. 

IX.  What  Estates  Can  Support  Lien,  301. 

1.  General  Rule,  301. 

2.  Equitable  Estate  or  Interest,  303. 

3.  Leasehold  Estates,  303. 

4.  Interest  of  One  of  Several  Colenants,  304. 

X.  Nature  of  Improvement  for  Which  Lien  May  Exist,  304.  ' 

1.  In  General,  304. 

2.  Repairs,  Alterations,  and  Additions,  305. 

3.  Moving  or  Raising  Building,  306. 

4.  Mills  and  Factories,  306. 

5.  Plant,  306. 

6.  Waterworks  System,  306. 

7.  Fixtures,  306. 

8.  Elevators,  308. 

9.  308. 

10.  Cellars  and  Foundations,  308. 

11.  Excavations,  309. 

12.  Tanks  and  Reservoirs,  309. 

13.  Sidewalks,  309. 

14.  Fences,  309. 

15.  Swings  and  Seals,  309. 

16.  Laying  Pipes,  309. 

17.  Aqueducts  and  Flumes,  310. 

18.  Mines,  310. 

19.  Theatre  Fittings,  310. 

20.  Electric  light  Wires  and  Poles,  310. 
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21.  W indtnills,  310. 

22.  Lightning  Hods,  310. 

23.  Scales,  311. 

24  Planting  Hedges,  Flowers,  etc.,  311. 

25.  Grading,  Sodding,  Etc.,  311. 

26.  Breaking  Prairie  Land,  311. 

27.  Building  Erected  for  Unlawful  Purpose,  311. 

28.  Schoolliouse  a  "Public  Improvement"  311. 
XI.  Who  May  Subject  Property  to  Lien,  311. 

1 .  In  General,  311. 

2.  Strangers  to  Title  or  Trespassers,  312. 

3.  Improvements  Made  with  Consent  of  Owner,  314. 

4.  Failure  of  Owner  to  Post  Notice  of  Nonresponsibility  for  Improve' 

ment,  316. 

5.  Joint  Tenants  and  Tenants  in  Common,  317. 

6.  Life  Tenants,  317. 

7.  Lessees,  317. 

a.       General,  317. 

^.  Improvements  by  Lessee  with  Consent  of  Lessor,  319. 
^.  Lessee  as  Agent  of  Lessor,  319. 

d.  Lessee  as  Contractor  to  Lessor,  320. 

e.  " Knowingly  Permitting  "  Lessee  to  Make  Lmprovements,  320. 

f.  Failure  of  Lessor  to  Give  Notice  of  Nonliability,  320. 

g.  Lien  upon  Builditig  Erected  by  Tenant,  320. 

8.  Licensees,  321. 

9.  Vendees,  321. 

a.  In  General,  321. 

^.  Contract  of  Sale  Requiring  Improvements  by  Vendee,  322. 

c.  Improvements  with  Privity  or  Consent  of  Vendor,  323. 

d.  Statutory  Requirement  as  to  Posting  Notice  of  Nonliability,  323. 

e.  Lien  upon  Improvements,  324. 

10.  Vendors,  324. 

11.  Mortgagors,  324. 

12.  Married  Women,  325. 

a.  Contracts  by  Married  Women  for  Improvements,  325. 

b.  Contract  by  Husband  for  Improvements,  etc. ,  011  Wife's  Land,  326. 

c.  Lien  upon  Improvement,  329. 

13.  Infants,  329. 

14.  Guardians,  329. 

15.  Trustees,  329. 

16.  Cestuis  Que  Tru stent,  330. 

17.  Executors  and  Administrators,  330. 

18.  Receivers,  330. 

19.  330. 

20.  Contractors,  332. 

a.  //j  General,  332. 

Provisions  in  Building  Contracts  Against  Liens,  334. 
c.  Character  of  Liens,  334. 

Constitutional  Law,  334. 

21.  Subcontractors,  335. 

22.  Materialmen,  336. 

23.  Distinction  Between  Materialmen  and  Contractors  or  Subcontractors, 

337- 

24.  Corporations,  337. 

/«  General,  337. 
A  Promoters  338. 

XLT.  In  Whose  Favor  and  for  What  Lien  May  Exist,  338. 

1.  In  General,  338. 

2.  Particular  Statutory  Designation  of  Persons  Entitled  to  Liens,  339. 
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3.  Corporations,  339. 

4.  Nonresidents,  339. 

5.  Persons  Who  "Do,"  "Perform''  "Bestow,"  or  "Furnish"  Labor,  340. 

6.  Labor  Performed  for  or  Materials  Furnished  to  Contractors,  Sub- 

contractors, or  Materialmen,  340. 

7.  Amount  of  Claim  as  Affecting  Right  to  Lien,  340. 

8.  Labor,  340. 

a.  In  General,  340. 

b.  Place  of  Performance  of  Labor,  340. 

c.  Labor  in  "Predion,  Alteration,"  etc.,  340. 

(1)  In  General,  340. 

(2)  Labor  Incidentally  Connected  iviih  Construction  Work,  341. 

(a)  In  General,  341. 

(3)  Hauling  Materials,  341. 

(V)  Labor  in  Distributing  or  Placing  Materials,  341. 
(</)  Cooking  for  Laborers,  342. 

d.  Architects,  342. 

<?.  Superintendence  of  Construction,  342. 

9.  Materials,  342. 

/«  General,  342. 

Place  of  Sale  or  Delivery  of  M aterials,  343. 

c .  Materials  Furnished  Without  Regard  to  Their  Use,  343. 

(1)  In  General,  343. 

(2)  Whether  Use  in  Particular  Building  Must  Be  Contem- 

plated, 344. 

(3)  Misappropriation  to  Building  Not  Contemplated,  345. 

d.  Materials  Furnished  on  Personal  Credit  of  Buyer,  345. 

e.  Whether  Materials  Must  Be  Actually  Used,  346. 

(1)  In  General,  346, 

(2)  Proof  of  Use,  348. 

(3)  Necessity  for  Actual  Incorporation  of  Materials  as  Part 

of  Structure,  348. 

(4)  Title  to  Materials  Fur?iished,  349. 
/.  Retention  of  Title  to  Materials,  349. 

10.  Loan  of  Money  or  Credit,  349. 

XIII.  Contract  under  Which  Lien  Acquired,  349. 

1.  Lien  Not  Created  by  Contract,  349. 

2.  A  Contract  Essential  to  Existence  of  Lien,  350. 

3.  What  Contract  Will  Support  Lien,  352. 

a.  Contract  Must  Be  Valid,  352. 

b.  Whether  Implied  Contract  Sufficient,  352. 

c.  Whether  Contract  Must  Be  in  Writing,  352. 

(1)  In  General,  352. 

(2)  Express  Statutory  Requirement,  352. 

(3)  Statutory  and  Constitutional  Provisions  in  Regard  to  Home- 

steads, 353. 

(4)  Statutory  Provisions  in  Regard  to  Separate  Estate  of 

Married  Women,  353. 

d.  Acknoivledgment  of  Contract,  353. 

e.  Whether  Contract  Must  Be  Recorded,  354. 

(1)  Recording  as  Condition  Precedent  to  Lien,  354. 

{a)  In  General,  354. 

(b)  Persons  Affected  by  Failure  to  File,  354. 
if)  Sufficiency  of  Memorandum,  355. 

(d)  Plans  and  Specifications  as  Part  of  Contract,  355. 

(e)  Time  and  Place  of  Recording,  355. 

(2)  Recording  as   Precluding   Lien    by    Subcontractors  and 

Materialmen,  356. 

(a)  Lu  General,  356. 

(b)  What  Contracts  Within  Purview  of  Statute,  356. 
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(<r)  What  Work  or  Material  Within  Purview  of  Stat- 
ute, 356. 

(</)  Recording  Plans  and  Specifications  as  Part  of  Con- 
tract, 356. 

f.  Whether  Contract  Must  Be  for  Definite  Amount  of  Labor  or 

Material,  357. 

g.  Whether  Contract  Must  Specify  Time  for  Performance  and 

Payment,  357. 

(1)  Time  of  Performance,  357. 

(2)  Time  of  Payment,  357. 

(a)  Lllinois  Statute,  357. 
iff)  California  Statute,  358. 

h.  Whether  Contract  Must  Be  for  Payment  in  Money,  358. 

(1)  As  to  Contractor,  358. 

(2)  As  to  Subcontractors,  359. 

i.  Whether  Contract  Must  Describe  Land,  359. 
Place  of  Making  Contract,  359. 

k.  Entire  Contracts  Comprehending  Lienable  and  Nonlienable  Ltems, 

359- 

/.  Entirety  of  Contract  as  Affecting  Priorities,  Time  of  Piling,  etc., 

359- 

(1)  Ln  General,  359. 

(2)  Lntention  of  Parties,  359. 

(3)  Nature  of  Work  and  Times  of  Performance,  360. 

(4)  Time  of  Payment,  360. 

(5)  Modification  of  Contract  Requiring  Additional  Material 

or  Labor,  361. 

(6)  Effect  of  Death  of  Party,  361. 

(7)  Effect  of  Dissolution  of  Contracting  Firm,  361. 

(8)  Question  for  Jury,  361. 

m.  Effect  of  Fraud  in  Contract  on  Lien  of  Subcontractors,  361. 
n.  Effect  of  Stipulation  to  Submit  to  Arbitration,  361. 
Contract  Lnconsistent  with  Existence  of  Lien,  361. 

a.  Ln  General,  361. 

b.  Express  Stipulation  Against  Lien,  361. 

c.  Time  and  Mode  of  Payment  Lnconsistent  with  Lien,  362. 

How  Far  Contract  of  Principal  Contractor  Binding  on  Subcontractor, 
362. 

a.  In  General,  362. 

b.  Work  or  Material  for  Which  Lien  Claimed  Must  Be  Contem- 

plated by  Principal  Contract,  362. 

c.  Stipulations  Requiring  Owner  s  Consent  to  Subletting,  363. 

d.  Agreement  to  Pay  in  Something  Other  than  M oney,  363. 

e.  Stipulations  Against  Liens,  363. 

(1)  Effect  on  Subcontractor  s  Right  to  Lien,  363. 

(2)  Time  of  Making  with  Reference  to  Subcontractor' s  Con- 

tract, 363. 

(3)  Constitutionality  of  Statute  Making  Assent  of  Subcon- 

tractor Essential  to  Validity  of  Stipulation,  364. 

(4)  Principle  of  Construction,  364. 

(5)  Stipulation  Need  Not  Be  in  Writing,  364. 

(6)  Recording,  365. 

(a)  Statutory  Requirement — Recording  Essential,  365. 
(^)  Time  of  Filing,  365. 

(c)  Whole  Contract  Need  Not  Be  Filed,  365. 

(d)  Recitals  as  to  Time  of  Making  Stipulations,  365. 
(V)  Description  of  Premises,  365. 

(7)  Waiver  of  Stipulation  by  Owner,  365. 

(8)  Stipulations  for  Fraudulent  Purpose,  365. 

f.  When  Contract  of  Principal  Contractor  Is  Void,  365. 
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6.  Performance  of  Contract,  366. 

a.  In  General,  366. 

b.  As  Between  Owner  and  Principal  Contractor,  366. 

(1)  Substantial  Performance  Sufficient,  366. 

(2)  What  Constitutes  Substantial  Performance,  367. 

(#)  ///  General,  367. 

(b)  Where  Defect  Is  Important    and  Considerable, 
367- 

(V)  As  Affected  by  Good  Faith  of  Claimant,  367. 
00  Question  of  Fact,  367. 

(3)  Nonperformance  Caused  by  Default  of  Owner,  367. 

(4)  Waiver  by  Owner  of  Contractor  s  Default,  368. 

(a)  Effect  of  Waiver,  368. 
(/;)  What  Constitutes  Waiver,  368. 
aa.  In  General,  368. 

bb.  Acceptance  and  Taking  Possession  by  Owner, 

368. 

(V)  Waiver  by  Owner  as  Affecting  Priority  of  Mort- 
gagee's Claim,  369. 

c.  As  Between  Owner  and  Subcontractor,  369. 

(1)  Substantial  Performance  Required  of  Subcontractor,  369. 

(2)  Whether  Lien  of  Subcontractor  Lost  by  Default  of  Con- 

tractor, 369. 

(a*)  When  Subcontractor's  Lien  Is  by  J  J 'ay  of  Subroga- 
tion, 369. 

(/>)  11 'hen  Subcontractor's  Lien  Is  Direct,  370. 

d.  Approval  of  Architect  and  Architect 's  Certificate,  370. 

(1)  Approval  as  Condition  Precedent  to  Lien,  370. 

(2)  Wrongful  Refusal  of  Architect  to  Give  Certificate,  370. 

(3)  Waiver  by  Owner,  371. 

(4)  As  Affecting  Lien  of  Subcontractor,  371. 

(5)  Conclusiveness  of  Certificate  as  Between  Parties,  371. 

e.  Destruction  of  Building  Before  Completion,  371. 

(1)  As  Affecting  Lien  of  Contractor,  371. 

(2)  As  Affecting  Lien  of  Subcontractor,  371. 

7.  Modification  of  Contract  as  Affecting  Subcontractors,  372. 

8.  Rescission  of  Contract,  372. 

a.  As  Affecting  Rights  of  Contractor,  372. 

b.  As  Affecting  Rights  of  Subcontractors,  372. 

9.  Promise  by  Owner  to  Pay  for  Work  Done  or  Materials  Furnished,  372 
XIV.  Formal  Requisites  of  Lien,  372. 

1.  Ln  General,  372. 

2.  Notice  to  Owner  of  Intention  to  Claim  Lien,  374. 

a.  Necessity  of  Notice,  374. 

(1)  In  General,  374. 

(2)  By  Principal  Contractor,  375. 

(3)  By  Contractor  with  Husband,  375. 

(4)  By  Subcontractors,  375. 

b.  Time  of  Giving  Notice,  378. 

(1)  ///  General,  378. 

(2)  After  Completion  of  Work  or  Contract,  378. 

(3)  Before  or  at  Time  of  Doing  Work  or  Furnishing  Ma 

terials,  379. 

(4)  Before  Payment  Made  or  Due  to  Principal  Contractor,  379 

(5)  Before  Filing  Lieu,  379. 

(6)  Analogous  Authorities,  380. 

c.  Contents  and  Sufficiency  of  Notice,  380. 

(1)  General,  380. 

(2)  Necessity  of  Being  in  Writing,  380. 

(3)  Nature  of  Claim  or  for  What  Due,  381. 
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(4)  Amount  Due,  381. 

(5)  When  Amount  Due,  381. 

(6)  From  Whom  Due,  381. 

(7)  To  Whom  Due,  381. 

(8)  To  Whom  Addressed,  381. 

(9)  Description  of  Property,  382. 

(10)  Date,  382. 

(11)  Signature,  382. 

(12)  Amendment  of  Notice,  382. 

d.  Service  of  Notice,  382. 

(1)  Upon  Whom  Made,  382. 

(2)  By  Whom  Made,  383. 

(3)  Mode  of  Service,  383. 

(4)  Proof  of  Service,  383. 

e.  Ejfcct  of  Notice,  383. 

3.  Demand  of  Payment,  383. 

4.  Furnishing  Owner  with  Periodic  Accounts,  384. 

5.  Filing  and  Recording  Statement  of  Claim,  384. 

a.  Necessity,  384. 

(1)  ///  General,  384. 

(2)  As  Against  Owner  or  Other  Contracting  Party,  386. 

(3)  As  Against  Purchasers  and  Incumbrancers  with  Notice,  388. 

(4)  Subcontractors,  388. 

b.  Object  of  Requirement,  388. 

c.  Time  of  Filing  or  Recording,  389. 

(1)  In  General,  389. 

(2)  Original  Contractors  and  Subcontractors,  391. 

(3)  Accrual  of  Indebtedness,  391. 

(4)  Payment  to  Principal  Contractor,  392. 

(5)  Commencement  of  Work  or  of  Furnishing  Material,  392. 

(6)  Completion  of  Contract,  Work,  or  Improvement,  392. 

{a)  In  General,  392. 
if)  What  Constitutes  Completion,  395. 
aa.  In  General,  395. 

bb.  "Trivial  Imperfection"   as  Affecting  Com- 
pletion, 397. 
cc.  Delay  in  Completion  of  Small  Matters,  398. 
dd.  Additional  J  Fork  or  Material  as  Affecting 
Completion,  398. 

(7)  Furnishing  or  Delivery  of  Materials,  400. 

(8)  Entire  or  Separate  Contracts  and  Running  Accounts,  401. 

(a)  Rule  as  to  Entire  Contracts  and  Running  Accounts, 

401. 

(b)  Rule  as  to  Separate  Contracts  and  Interrupted 

Accounts,  402. 
(f)  What    Constitutes    Entire   Contract    or  Running 
Account,  403. 

(9)  Tacking  Expired  Claim  to  Unexpired  Claim,  404. 

(10)  Who  May  Take  Advantage  of  Delay  in  Filing  lien,  404. 

d.  Place  of  Filing  and  Recording,  405. 

(1)  ///  What  Office  and  County,  405. 

(2)  In  What  Book,  405. 

e.  Sufficiency  of  Filing  and  Recording,  405. 

(1)  In  General,  405. 

(2)  Default  of  Recording  Officer,  406. 

f.  Proof  of  Filing  and  Recording,  406. 

g.  Contents  and  Sufficiency  of  Lien  Statement,  407. 

(1)  General  Requisites,  407. 

(«)  Compliance  with  Statute,  407. 
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(b)  Form  in  General,  410. 
(<:)  Completeness  in  Itself,  410. 

(2)  Amount  of  Claim,  410. 

(rt)  In  General,  410. 

(b)  Itemizing  Account,  412. 

(3)  Nature  and  Amount  of  Work  or  Materials,  415. 

(a)  In  General,  415. 

\b)  Itemizing  Statement,  416. 

(4)  Description  of  Property,  417. 

(a)  Necessity,  417. 

(b)  Sufficiency,  418. 

(5)  Name  of  Owner,  422. 

(a)  Necessity,  422. 

(b)  Sufficiency,  423. 

(6)  Name  of  Contractor  or  Debtor,  425. 

(7)  Name  of  Claimant,  427. 

(8)  Terms  of  Contract,  427. 

(9)  Time  of  Doing  Work  or  Furnishing  Material,  429. 

(10)  Claim  of  Lien,  431. 

(11)  Miscellaneous  Requirements,  431: 

(12)  Signature,  433. 

(13)  Verification,  433. 

(a)  Necessity,  433. 
0)  Sufficiency,  434. 
Removal  or  Withdrawal  of  Statement,  437. 
1.  Amendment  of  Statement,  438. 
/.  Right  to  File  New  Statement,  439. 

Notice  to  Owner  of  Filing,  439. 
/.  Including  Several  Claims  in  One  Certificate,  440. 
Apportionment  of  Liens,  441. 

6.  Statement  by  Principal  Contractor  to  Owner,  442. 

a.  Necessity,  442. 
/>.  Waiver,  442. 

7.  Filing  or  Recording  Contract,  442  . 

8.  Notice  of  Intention  to  Sue,  443. 

9.  Settlement  Between  Contractor  and  Subcontractor,  443. 

10.  Z/<?«  on  Amount  Due  Public  Contractors,  444. 

XV.  Amount  Secured  by  Lien,  444. 

1.  Classes  of  Liens  and  General  Extent  of  Each,  444. 

a.  Liens  of  Contractors,  444. 

b.  Liens  of  Subcontractors,  Materialmen,  and  Laborers,  444. 

(1)  Direct  or  Absolute  Liens,  444. 

(a)  Decisions  Upholding  Their  Validity,  444. 
\b)  Decisions  Denying  Their  Validity,  445. 

(2)  Lie/is  by  Subrogation,  447. 

(rt)  ///  General,  447. 

(/>)  Subcontractors  in  the  Second  Degree,  448. 

(c)  Promise  by  Owner  to  Pay  Subcontractors,  448. 

(d  )  y4 /ter  Expiration  of  Time  for  Filing  Direct  Liens,  449 

(3)  Miscellaneous  Lien  Laws,  449. 

(«)  Ln  General,  449. 

Conditions  Precedent  to  Payment,  449. 

tftf.  Statement  of  Contractor  s  Indebtedness,  449. 
bb.   Written  Contract  Filed  for  Record,  450. 
(c)  Retention  of  Percentage  of  Contract  Price,  450. 

2.  Extra  Work  and  Materials,  450. 

«.  In  General,  450. 

^.  Liens  by  Subrogation,  451. 

3.  Lnterest,  451. 

a.  /«  General,  451. 
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b.  From  What  Date  Computed,  452. 

c.  Liens  of  Subcontractors,  Materialmen,  and  Laborers,  452. 

4.  Attorney  s  Fees,  453. 

a.  Under  General  Laws,  453. 

b.  Under  Special  Provisions  in  Lien  Laws,  453. 

c.  By  Contract,  453. 

d.  Liens  by  Subrogation,  453. 

5.  Costs,  454. 

a.  Ln  General,  454. 

b.  Under  Various  Special  Laws,  454. 

c.  Liens  by  Subrogation,  455. 

6.  Set-offs  and  Counterclaims,  455. 

a.  Liens  of  Contractors,  455. 

b.  Liens  of  Subcontractors,  Materialmen,  and  Laborers,  456. 

(1)  By  Owner,  456. 

(2)  By  Contractor,  457. 

7.  Measure  of  Value  of  Labor  and  Materials,  45  7. 

a.  Contractors,  457. 

b.  Subcontractors,  Materialmen,  and  Laborers,  458. 

8.  Burden  of  Proof  ,  458. 

a.  Indebtedness  of  Owner  to  Contractor,  458. 

b.  Lndebtedness  of  Contractor  to  Subcontractor,  459. 

9.  Application  of  Payments,  459. 

a.  General  Rules,  459. 

&  Change  in  Application,  460. 

10.  Limited  by  Statement  of  Claim,  460. 

11.  Assignment  of  Lien,  460. 

12.  Restrictions  on  Payments,  460. 

a.  Owner  to  Contractor,  460. 

(1)  General  Rules,  460. 

(2)  Liens  by  Subrogation,  461. 

(«)  Fraud  and  Collusion,  461. 
(£)  Advance  Payments,  461. 
aa.  ///  General,  461. 

Payments  in  Advance  of  Time  Fixed  by  Con- 
tract, 462. 

cc.  Obligations  Assumed  by  Owner  or  Fixed 
up 071  Him  by  Law,  462. 
(ad)  Ln  General,  462. 
(bb)  Garnisheeing    Creditors    and  As' 

signees  of  Contractor,  462. 
(cc)  Guaranties,  463. 
(dd)  Orders   by    Contractor   on    Ow net- 
Payable  Generally,  463. 
da.  Stipulations  in  Contract   Restricting  Pay- 
ments, 464. 
ee.  Statutory  Changes,  464. 
(r)  Iowa  Mechanic' s-lien  Statute,  465. 

(3)  Payments  A fter  Lien  Perfected,  466. 

b.  By  Owner  to  Subcontractor,  466. 

c.  By  Contractor  to  Subcontractor,  466. 

13.  Abandonment  of  Contract,  466. 

a.  Justifiable  Abandonment,  466. 

(1)  In  General,  466. 

(2)  Liens  by  Subrogation,  467. 

(3)  Damages  for  Breach  of  Contract,  467. 

b.  Unjustifiable  Abandonment,  467. 

(1)  General  Rule,  467. 

(2)  Exceptions  to  Rule,  467. 

(a)  Contract  Payable  in  Lnstalments,  467. 
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(b)  Completion  by  Surety  or  Assignee,  468. 
{/)  Completion  at  Expense  of  Claimant,  468- 

(3)  Burden  of  Proof  ,  469. 

(4)  Extra  Work  or  Materials,  469. 
c.  Substantial  Performance,  470. 

(1)  In  General,  470. 

(2)  Liens  by  Subrogation,  470. 

XVI.  Assignment  of  Lien,  470. 

1.  Perfected  Lien  Assignable,  470. 

2.  Whether  Eight  to  Acquire  Lien  Assignable,  471. 

3.  Eequisites  of  Valid  Assignment,  471. 

a.  Form,  471. 

(1)  In  General,  471. 

(2)  Assignment  of  Claim  Includes  Lien,  471. 

b.  Whether  Assignment  Must  Be  in  Writing,  472. 

c.  Delivery,  472. 

d.  Notice  to  Owner  of  Property,  472. 

e.  Sufficiency  of  Assignment  by  One  Member  of  Partnership  to 

Himself,  472. 

4.  Effect  of  Assignment,  472. 

XVII.  Priorities,  473. 

1.  When  Lien  Attaches,  473. 

a.  Ln  General,  473. 

b.  Commencement  of  Building  or  Improvement,  473. 

(1)  Rule  Stated,  473. 

(2)  What  Constitutes  Commencement  of  Building,  474. 

(3)  Pule  as  to  Work  under  Separate  Contracts,  475. 

c.  Commencement  of  Work  or  of  Furnishing  Materials,  475. 

d.  Time  of  Making  Contract,  476. 

e.  Time  of  Filing  Notice  or  Claim,  476. 

f.  Time  of  Giving  Notice  to  Owner,  477. 

2.  Priority  Among  Different  Mechanics'  Liens,  477. 

a.  Rule  of  Equality,  47  7. 

(1)  Rule  Stated,  47  j. 

(2)  Effect  of  Intervening  Mortgage,  478. 

b.  Priority  According  to  Time  When  Liens  Attach,  478. 

c.  Priority  in  Order  of  Filing  Statements,  478. 

d.  Preference  of  Laborers  over  Materialmen,  478. 

e.  Postponement  of  Original  Contractor,  479. 

3.  Priority  Between  Mechanics'  Liens  and  Other  Incumbrances,  479. 

a.  General  Rule  Stated,  479. 

b.  Land  and  Improvements  Considered  Separately,  481. 

(1)  Rule  Stated,  481. 

(2)  Enforcement  of  Prior  Lien  of  Mechanic,  483. 

(tf)  Separate  Sale  and  Removal  of  Building  or  Improve- 
ment, 483. 

(U)  Sale  of  Entire  Property  and  Pro  Rata  Distribution 
of  Proceeds,  483. 

(3)  Effect  of  Destruction  of  Improvements,  484. 

c.  Particular  Incumbrances  Considered,  484. 

(1)  Lien  for  Purchase  Money,  484. 

(2)  Lien  for  Advances  for  Construction  of  Building,  485. 

(3)  Claim  for  Rents,  485. 

(4)  Trust  Debt,  486. 

(5)  Lien  of  Employees  on  Property  of  Employers,  486. 

(6)  Garnishment  of  Amount  Due  Contractor,  486. 

(7)  Assignment  of  Amount  Due  Contractor,  486. 

(8)  Widow's  Allowance  or  Right  of  Dower,  486. 

(9)  Conveyances,  487. 
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4.  Burden  of  Proof  as  to  Priority,  488. 

5.  Junior  Creditors  Cannot  Force  Claimant  to  Resort  to  Any  Particular 

Property,  488. 
6..  Waiver  and  Loss  of  Priority,  489. 
7.  Redemption  from  Prior  Incumbrances,  489. 

XVIII.  Indemnity  Against  Liens,  489. 

1 .  In  General,  489. 

2.  Intention  to  Indemnify  Must  Appear,  489. 

3.  Validity  of  Indemnity  Bond  or  Undertaking,  489. 

a.  Consideration,  489. 

b.  Effect  of  Invalidity  of  Building  Contract,  490. 

c.  Effect  of  False  Representations  of  Contractor  to  Subcontractors 

Signing  Bond,  490. 

4.  Right  of  Indemnitors  to  Acquire  Lien,  490. 

a.  Principals,  490. 

b.  Sureties,  490. 

5.  What  Constitutes  Breach,  491. 

a.  Ln  General,  491. 

b.  Voluntary  Payments,  491. 

c.  Judgments  Establishing  Liens  Conclusive  on  Sureties,  492. 

6.  Measure  of  Damages,  492. 

a.  In  General,  492. 

b.  Interest,  492. 

c.  Expenses  of  Litigation,  492. 

7.  Discharge  of  Sureties,  492. 

a.  Failure  of  Owner  to  Comply  with  Contract,  492. 

b.  Changes  in  Building  Plan,  493. 

c.  Failure  of  Owner  to  Defend  Suit  Which  Contractor  Has  Under- 

taken to  Attend  to,  493. 

d.  Effect  of  Claim  Against  Contractor  Becoming  Barred,  493. 

8.  Sureties  Not  Liable  to  Subcontractors  and  Materialmen,  493. 
XIX.  Waives  and  Loss,  493. 

1.  Lien  May  Be  Waived,  493. 

2.  Contract  Lnconsistent  with  Existence  of  Lien,  494. 

3.  Release,  494. 

a.  Ln  General  494. 

b.  Release  of  Portion  of  Property  Covered  by  Lien,  495. 

c.  Release  of  Portion  of  Account,  495. 

4.  Agreement  to  Which  Lienor  Ls  Not  a  Party,  495^ 

5.  Extension  of  Time  of  Payment,  496. 

6.  Taking  Other  Security,  496. 

a.  In  General,  496. 

b.  Presumption  of  Waiver,  496. 

c.  Taking  Mortgage,  497. 

(1)  On  Same  Property,  497. 

(2)  On  Other  Property,  497. 

d.  Acceptance  of  Promissory  Note,  498. 

(1)  Note  of  Owner,  498. 

(tf)  In  General,  498. 

(b)  Effect  of  Note  Maturing,  498. 

(c)  Production  and  Surrender  of  Note,  499. 
(</)  Agreement  to  Accept  Note,  499. 

(2)  Note  of  Owner  with  Third  Person  as  Surety,  500. 

(3)  Note  of  Stranger,  500. 

e.  Acceptance  of  Draft  or  Order  on  Owner,  500. 

f.  Reservation  of  Title  or  Specific  Lien,  500. 

g.  Agreement  for  Payment  Out  of  Particular  Fund,  500. 

h.  Taking  Assignment  of  Lnsurance  Policy  on  Building,  500. 

i.  Acceptance  by  Materialman  of  Assignment  of  Contractor  s  Rights, 

501. 
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7.  Giving  Order  on  Owner,  501. 

8.  Recovery  of  Personal  Judgment,  50 t. 

9.  Suing  Out  Attachment,  501. 

10.  Materials  Furnished  on  Credit  of  Contractor,  501. 

11.  Promise  of  Owner  to  Pay  Materialman,  502. 

12.  Assignment  of  Claim,  502. 

a.  In  General,  502. 

Effect  on  Subcontractor  of  Assignment  by  Contractor,  502. 

13.  Assignment  of  Contract  as  Collateral  Security,  503. 

14.  Acquisition  of  Interest  in  Property,  503. 

15.  Purchase  of  Lien  by  Owner,  503. 

16.  Effect  of  Surrender  or  Forfeiture  of  Lease  upon  Lien  on  Leasehold,  503. 

17.  Surrender  or  Forfeiture  of  Vendee's  Lnterest,  504. 

18.  Sale  under  Deed  of  Trust  or  Foreclosure  of  Mortgage,  504. 

19.  Effect  of  Owner  s  Death,  504. 

20.  Bankruptcy  or  Lnsolvency  of  Owner,  505. 

21.  Assignment  for  Benefit  of  Creditors,  505. 

22.  Change  in  Personnel  of  Partnership,  505. 

23.  Adjust mejit  of  Account,  506. 

24.  Submission  to  Arbitration,  506. 

25.  Destruction  or  Removal  of  Building  or  Lmprovement,  506. 

26.  Noncompletion  of  Building  or  Work,  507. 

27.  Failure  to  Comply  with  Statutory  Provisions,  507. 

28.  Erroneous  Statement  in  Notice  of  Lien,  507. 

a.  In  General,  507. 

b.  Claiming  More  than  Is  Due,  507. 

c.  Demand  for  Less  than  Ls  Due,  509. 

d.  Claiming  Lien  on  Property  Not  Subject,  509. 

29.  Estoppel,  509. 

a.  In  General,  509. 

b.  Estoppel  Against  Contractor  Inoperative  Against  Subcontractor, 

510. 

c.  Representations   of  Subcontractor   Inducing  Payment   to  Con- 

tractor, 510. 

d.  Election  to  Look  to  Specific  Fund  in  Litigation,  510. 

e.  Filing  Second  Lien  Statement,  511. 

30.  Effect  of  Appeal  from  Judgment  Enforcing  Lien,  511. 

3 1 .  Delay  in  Enforcing  Sale  to  Satisfy  Lien,  511. 

32.  Fraudulent  Disposal  of  Material  by  Subcontractor,  511. 

33.  Effect  of  Incorporation  Where  Unincorporated  Association  Is  Lienee, 

34.  Waiver  by  Agent  of  Claimant,  511. 

XX.  Prevention,  Discharge,  and  Satisfaction  of  Lien,  511. 

1 .  Prevention,  511. 

a.  In  General,  511. 

b.  By  Giving  Security  for  Payment  of  Claim,  512. 

(1)  In  General,  512. 

(2)  Who  May  Give  Bond,  512. 

(3)  Enforcement  of  Bond,  512. 

2.  Discharge  and  Satisfaction,  512. 

a.  In  General,  512. 

b.  By  Bond  or  Undertaking  for  Payment  of  Claim,  513. 

(1)  In  General,  1513. 

(2)  Who  May  Eile  Bond,  515. 

(3)  When  Bond  May  Be  Filed,  515. 

(4)  Enforcement  of  Claim  After  Filing  of  Bond,  515. 

(«)  In  General,  515. 

(£)  How  Contract  of  Sureties  Construed,  517. 
(f)  Judgment  Against  Principal  Conclusive  Against 
Sureties,  517. 
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(d)  Sureties  Estopped  to  Deny  Validity  of  Bond,  517. 
{/)  Sureties  Not  Estopped  to  Deny  Validity  of  Lien,  517. 

c.  By  Payment  into  Court,  517. 

(1)  /;/  General,  517. 

(2)  Necessity  of  Establishment  of  Claim,  518. 

(3)  Let  urn  of  Deposit,  518. 

d.  Payment,  518. 

e.  Tender,  519. 

f.  Penalty  for  Failure  to  Acknowledge  Satisfaction,  519. 

g.  Effect  of  Discharge,  519. 

XXI.  Time  for  Enforcing  Lien,  519. 

1.  When  Action  Premature,  519. 

a.  Before  Tijne  Prescribed  by  Statute,  519. 

b.  Before  Payment  Due,  520. 

(1)  Ln  General,  520. 

(2)  Payments  Due  at  Different  Times,  520. 

2.  When  Action  Barred,  520. 

a.  Ln  General,  520. 

b.  After  Piling  Lien,  522. 

c.  After  Work  Done  or  Material  Furnished,  522. 

d.  After  Money  Due,  523. 

e.  When  Credit  Given  or  Payment  by  Note,  523. 

3.  Extension  and  Waiver,  523. 

a.  Extension  by  Agreement,  523. 

b.  Waiver  by  Failure  to  Plead,  524. 

4.  Ln  Whose  Favor  Limitation  Applies,  524. 

XXII.  Sale  under  Lien,  525. 

1.  What  May  Be  Sold,  525. 

a.  L nter est  Subject  to  Sale,  525. 

b.  Part  of  Premises,  525. 

c.  Corporate  Franchises,  525. 

2.  Effect  of  Decree  Without  Sale,  525. 

3.  Necessity  of  Settling  Amount  of  Claim  and  Priorities  Before  Sale,  525. 

4.  Rights  and  Liabilities  of  Purchasers,  526. 

5.  Redemption,  526. 

a.  Ln  General,  526. 

b.  Who  May  Redeem,  526. 

XXIII.  Mechanics'  Liens  on  Personal  Property,  527. 

1.  Ln  General,  527. 

2.  What  Ls  Essential  to  Existence  of  Lien,  527. 

a.  Contract  with  Owner  of  Property,  527. 

b.  Performance  of  Contract  by  Mechanic,  527. 

c.  Possession  of  Property,  527. 

3.  Who  Ls  Entitled  to  Lien,  527. 

4.  How  Lien  May  Be  Extinguished,  527. 

a.  By  Surrender  of  Possession,  527. 

b.  By  Payment  or  Tender,  527. 

5.  Enforcement  of  Lien,  527. 


CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  vol. 
13.  P-  939- 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see 
in  this  work  the  following  titles:  ARCHITECTS,  vol.  2,  p.  815;  LLENS,  vol. 
19,  p.  3;  LOGS  AND  LUMBER,  vol.  19,  p.  522;  M ASTER  AND  SER- 
VANT, ante,  p.  3;  MINES  AND  MINING  CLALMS,  post;  RAIL- 
ROADS; WORKLNG  CONTRACTS. 
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I.  DEFINITION.  —  A  mechanic's  lien  is  a  special  statutory  lien  on  buildings 
and  other  improvements  upon  realty  and  the  land  on  which  they  are  situated, 
in  favor  of  certain  designated  classes  of  persons,  to  secure  to  them  compensa- 
tion for  the  work  and  labor  which  they  have  performed  in,  or  the  materials 
which  they  have  furnished  for,  the  construction,  and,  in  many  jurisdictions, 
the  repair  or  alteration  of  such  buildings  or  improvements.1 

Materialmen's  and  Laborers'  Liens.  —  The  lien  for  materials  furnished  is  fre- 
quently designated  a  "materialman's  lien,"  and  the  term  "  laborer's  lien" 
is  used  to  designate  the  lien  for  work  or  labor  only.8  But  it  is  rather  more 
usual  to  employ  the  generic  term  "mechanic's  lien"  whether  the  claim 
secured  thereby  is  for  labor  or  materials,3  and  this  will  be  done  in  the  present 
article  in  all  cases  where  a  distinction  between  the  different  kinds  of  claims  is 
not  necessary. 

II.  Scope  of  Article  and  Introductory  Statement.  —  This  article  will,  of 
course,  include  a  thorough  discussion  of  mechanics'  liens  as  defined  above. 
And  in  addition  to  this  it  has  been  thought  proper  to  present  here  a  short 
treatment  of  the  statutory  lien  of  mechanics  and  artisans  on  personal 
property.4 

Before  going  further  into  this  subject  it  is  deemed  proper  to  call  attention 
to  the  fact  that  while  a  general  policy  pervades  all  mechanic's-lien  statutes, 
great  diversities  of  detail  are  found  in  the  various  legislative  systems,5  alike 
in  the  scope  of  the  lien,  the  conditions  of  its  creation,  and  the  manner  of  its 
preservation  and  enforcement,  and  hence,  what  will  or  will  not  uphold  a  lien 
under  one  system  of  statutes  is  often  a  very  poor  guide  in  controversies 
arising  under  other  legislation. G  Judicial  precedent  is  serviceable  in  furnish- 
ing canons  of  interpretation,  and  analogies  to  aid  and  direct  judicial  inquiry; 
but  when  the  statutes  are  essentially  different,  its  assistance  extends  no 
further.  The  inquiry  at  last,  in  all  such  cases,  is,  what  is  the  legislative  will 
and  intent,  as  expressed  in  the  statute.7 

III.  Objects  and  Justice  of  Lien.  —  The  original  object  of  mechanic's- 
lien  laws  was  to  protect  and  favor  mechanics  and  laborers  who  actually  worked 
on  buildings ; 8  and  while  the  benefits  of  such  laws  are  now  extended  to  others, 
the  object  is  still  to  provide  security  9  for  a  class  of  persons  whose  claims  gradu- 
ally accumulate  from  day  to  day  and  who  cannot  conveniently  protect  them- 
selves in  any  other  way.10  It  has  also  been  well  said  that  the  principle  upon 
which  such  liens  are  allowed  in  favor  of  mechanics  and  materialmen  is.  that 
their  labor  and  materials  have  given  value  to  the  property  upon  which  they 
have  been  expended.11  and  that  it  is  inequitable  that  the  owner  of  the  land, 
who  has  contracted  for  such  improvement,  or  who  has  stood  by  and  seen  the 

1.  For  Judicial  Definitions  of  mechanics' liens,  son,  14  Colo.  App.  323  See  also  North  Star 
see  Ritter  v.  Stevenson,  7  Cal.  389;  Barnard  Iron  Works  Co.  v.  Strong,  33  Minn.  1;  Nauz 
v.  McKenzie,  4  Colo.  253;  Carter  v.  Humboldt  v.  Cumberland  Gap  Park  Co.,  103  Tenn. 
F.  Ins.  Co.,  12  Iowa  287;  Brown  v.  Story,  4  299. 

Met.  (Ky.)  316;  Barrows  v.  Baughman,  9  Mich.  7.  Value  of  Judicial  Precedent  —  Legislative 

213;  Mochon  v.  Sullivan,  r  Mont.  470;  Skyrme  Intent  the  Real  Question.  —  Ex  p.  Schmidt,  62 

v.  Occidental  Mill,  etc.,  Co.,  8  Nev.  219.  Ala.  252. 

2.  The  "  Laborer's  Lien  "  Is  Solely  for  Labor  The  Decisions  in  Each  State  Must  Conform  to  Its 
Performed.  —  Broyhill  v.  Gaither,  119  N.  Car.  Own  Statute.  —  Collins  v.  Mott,  45  Mo.  101. 
443.  8.  Protection  of  Mechanics  and  Laborers.  —  See 

3.  "  Mechanic's  Lien  "  Includes  Lien  for  Materials  Booth  v.  Pendola,  88  Cal.  36;  Exp.  Schmidt, 
Furnished. —  Bonner  v.  Minnier,  13  Mont.  269,  62  Ala.  252. 

40  Am.  St.  Rep.  445  note.    See  also  Reiley  v.  9.  Reiley  v.  Ward,  4  Greene  (Iowa)  21 ;  Deve- 

Ward,  4  Greene  (Iowa)  21;  Develin  v.  Mack,  2  lin  v.  Mack,  2  Daly  (N.  Y.)  94. 

Daly  (N.  Y.)  94.  10.  Barnard  v.  McKenzie,  4  Colo.  251;  Clark 

4.  See  infra,  this  title,  Jlfee/ianics'  Liens  on  v.  Parker,  58  Iowa  509. 

Personal  Property.  11,  Value  Imparted  to  Property.  —  Avery  v. 

5.  South  Fork  Canal  Co.  v.  Gordon,  6  Wall.  Clark,  87  Cal.  619,  22  Am.  St.  Rep.  272;  Ham- 
(U.  S.)  561;  Nauz  v.  Cumberland  Gap  Park  ilton  v.  Delhi  Min.  Co.,  118  Cal.  148;  McCrea 
Co.,  103  Tenn.  299.  v.  Craig,  23  Cal.  522;  Tuttle  v.  Montford,  7 

6.  Ex  p.  Schmidt,  62  Ala.  252;  Aste  v.  Wil-  Cal.  358;  Barnard  v.  McKenzie,  4  Colo.  251. 
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improvement  in  progress  without  making  objection,  should  have  the  benefit 
of  such  expenditures  without  making  compensation  therefor.1 

IV.  Origin  and  Nature  —  1.  Statutory  Origin  —  a.  In  General. —  The 
lien  of  a  mechanic  or  materialman  on  real  property  was  unknown  either  at 
common  law  or  in  equity,8  but  is  of  purely  statutory  origin,  and  hence  is  fre- 
quently said  to  be  a  mere  creature  of  statute.3    It  follows  that  the  character, 


1.  Avery  v.  Clark,  87  Cal.  6ig,  22  Am.  St. 
Rep.  272;  Barnard  v.  McKenzie,  4  Colo.  251. 
See  also  Hobbs  v.  Spiegelberg,  3  N.  Mex.  222; 
Hill  v.  La  Crosse,  etc.,  R.  Co.,  11  Wis.  21;. 

2.  Mechanic's  Lien  Unknown  at  Common  Law 
or  in  Equity —  United  States. — South  Fork 
Canal  Co.  v.  Gordon,  6  Wall.  (U.  S.)  561;  With- 
row  Lumber  Co.  v.  Glasgow  Invest.  Co.,  (C. 
C.  A.)  101  Fed.  Rep.  863,  affirming  92  Fed. 
Rep.  760. 

Alabama.  —  Ex  p.  Schmidt,  62  Ala.  252; 
Chandler  v.  Hanna,  73  Ala.  390.  See  also 
Globe  Iron  Roofing,  etc.,  Co.  v.  Thacher,  87 
Ala.  458. 

Arkansas.  —  See  Guise  v.  Oliver,  51  Ark.  356. 

California.  —  Spinney  v.  Griffith,  98  Cal.  149. 

Colorado.  —  Barnard  v.  McKenzie,  4  Colo. 
251;  Williams  v.  Uncompahgre  Canal  Co.,  13 
Colo.  469;  Greeley,  etc.,  R.  Co.  v.  Harris,  12 
Colo.  226. 

Connecticut.  —  See  Hill  v.  Mathewson,  56 
Conn.  323. 

Florida.  —  Clarkson  v.  Louderback,  36  Fla. 
660;  St.  Johns,  etc.,  R.  Co.  v.  Bartola,  28  Fla. 82. 

Georgia.  —  See  Kimball  v.  Moody,  97  Ga.  549. 

Illinois.  —  Buckely  v.  Commercial  Nat. 
Bank,  171  III.  284,  affirming  62  111.  App.  202. 
See  also  Campbell  v.  Jacobson,  145  111.  389, 
affirming  46  111.  App.  287;  May,  etc.,  Brick 
Co.  v.  General  Engineering  Co.,  76  111.  App. 
380,  affirmed  180  111.  535. 

Indiana.  —  See  Slack  v.  Collins,  145  Ind.  569. 

Kansas.  —  Rice  v.  Brown,  1  Kan.  App.  646. 

Kentucky.  —  Kentucky  Bldg.,  etc.,  Assoc.  v. 
Kister,  101  Ky.  321;  WadJy  Blue  Grass 
Creamery  Co.  v.  Davis-Rankin  Bldg.,  etc., 
Co.,  (Ky.  1898)  45  S.  W.  Rep.  895. 

Maine.  —  Durling  v.  Gould,  83  Me.  134. 

Maryland. —  Wilson  v.  Simon,  91  Md.  r. 

New  York.  —  Rollin  v.  Cross,  45  N.  Y.  766; 
Birmingham  Iron  Foundry  v.  Glen  Cove  Starch 
Mfg.  Co.,  78  N.  Y.  30;  Tubridy  v.  Wright,  144 
N.  Y.  519,  43  Am.  St.  Rep.  776,  note,  affirming 
;C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  403;  Spruck  v. 
McRoberts,  139  N.  Y.  193;  Benton  v.  Wick- 
wire,  54  N.  Y.  226;  Grant  v.  Vandercook,  57 
Barb.  (N.  Y.)  165,  8  Abb.  Pr.  N.  S.  (N.  Y.) 
455;  Huxford  v.  Bogardus,  (Supm.  Ct.  Spec. 
T.)  40  How.  Pr.  (N.  Y.)  94. 

Pennsylvania.  —  Davis  v.  Farr,  13  Pa.  St. 
167;  West  Philadelphia  Brick  Co.  v.  Johnson, 
3  Pa.  Super.  Ct.  220,  39  W.  N.  C.  (Pa.)  509; 
McCay's  Appeal,  37  Pa.  St.  125. 

Canada.  —  Anly  v.  Holy  Trinity  Church,  3 
Manitoba  193. 

Mechanics'  Liens  Were  Recognized  in  the  Civil 
Law.  —  South  Fork  Canal  Co.  v.  Gordon,  6 
Wall.  (U.  S.)  561;  Durling  v.  Gould,  83  Me. 
134. 

Under  the  Mexican  Law  a  contractor  and  ma- 
terialman has  no  specific  lien  upon  the  build- 
ing in  the  construction  of  which  the  work  was 
done  and  the  materials  used.  Macondray  v. 
Simmons,  I  Cal.  393;  Stowell  v.  Simmons,  1 
Cal.  452, 
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3.  Purely  Statutory  Origin  —  United  States.  — 
South  Fork  Canal  Co.  v.  Gordon,  6  Wall.  (U. 
S.)  561,  Withrow  Lumber  Co.  v.  Glasgow 
Invest.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  863, 
affirming  92  Fed.  Rep.  760.  See  also  Sheffield 
Furnace  Co.  v.  Withcrow,  149  U.  S.  574. 

Alabama.  —  Osborn  v.  Johnson  Wall  Paper 
Co.,  99  Ala.  309;  Porter  v.  Miles,  67  Ala.  130; 
Pensacola  R.  Co.  v.  Schaffer,  76  Ala.  233; 
Chandler  v.  Hanna,  73  Ala.  390;  Copeland 
v.  Kehoe,  67  Ala.  594;  Ex  p.  Schmidt,  62 
Ala.  252;  Merchants'  Ins.  Co.  v.  Mazange, 
22  Ala.  168;  Long  v.  Pocahontas  Coal  Co.,  117 
Ala.  587;  Wads  worth  v.  Hodge,  88  Ala.  500. 
See  also  Walker  v.  Daimwood,  80  Ala.  245; 
Globe  Iron  Roofing,  etc  ,  Co.  v.  Thacher,  87 
Ala.  458. 

California.  —  Whitney  v.  Higgins.  10  Cal. 
547,  70  Am.  Dec.  748;  Morris  v.  Wilson,  97 
Cal.  644;  McLaughlin  v.  Perkins,  102  Cal.  502; 
McCrea  v.  Craig,  23  Cal.  522;  Spinney  v. 
Griffith,  98  Cal.  149.  See  also  Phelps  v.  Max- 
well's Creek  Gold  Min.  Co.,  49  Cal.  336. 

Colorado.  —  Barnard  v.  McKenzie,  4  Colo. 
251;  Williams  v.  Uncompahgre  Canal  Co.,  13 
Colo.  469;  Sayre-Newton  Lumber  Co.  v.  Union 
B  ink,  6  Colo.  App.  541;  Johnston  v.  Bennett, 
6  Colo.  App.  362;  Florman  v.  School  Dist.  No. 
11,  6  Colo.  App.  319;  Estey  v.  Hallack,  etc... 
Lumber  Co.,  4  Colo.  App.  165;  Hanna  v.  Colo- 
rado Sav.  Bank,  3  Colo.  App.  28;  Small  v. 
Foley,  8  Colo.  App.  435;  Michael  v.  Reeves,  14 
Colo.  App.  460;  Aste  v.  Wilson,  14  Colo.  App. 
323.  See  also  Greeley,  etc.,  R.  Co.  v.  Harris, 
12  Colo.  226;  Cornell  v.  Conine-Eaton  Lumber 
Co.,  9  Colo.  App.  225. 

Connecticut.  ■ —  Hill  v.  Malhewson,  56  Conn. 
323- 

Florida.  —  Claikson  v.  Louderback,  36  Fla. 
660;  St.  Johns,  etc.,  R.  Co.  v.  Bartola,  28 
Fla.  82. 

Georgia.  —  See  Kimball  v.  Moody,  97  Ga.  549. 

Illinois.  —  Aurand  v.  Martin,  87  111.  App. 
337.  affirmed  188  111.  117;  Crandall  v.  Lyon,  188 
HI.  86;  Von  Tobel  v.  Ostrander,  158  111.  499. 
affirming  Ostrander  v.  Von  Tobel,  56  111. 
App,  381;  Campbell  v.  Jacobson,  145  111.  389, 
affirming  46  111.  App.  2S7;  May,  etc.,  Brick  Co. 

General  Engineering  Co.,  76  111.  App.  380, 
affirmed  180  111.  535;  Wetherill  v.  Ohlendorf, 
61  111.  283;  Swift  v.  Martin,  20  111.  App.  515; 
Buckely  v.  Commercial  Nat.  Bank,  171  111. 
284,  affirming  62  111.  App.  202;  Metzger  v. 
McCann,  92  111.  App.  109;  Friedlaender  v.  Mc- 
Cann,  91  111.  App.  415.  See  also  Lewis  v. 
Graves,  84  111.  205. 

Indiana.  —  Deming-Colborn  Lumber  Co.  v. 
Union  Nat.  Sav.,  etc.,  Assoc.,  151  Ind.  463; 
Morris  v.  Louisville,  etc.,  R.  Co.,  123  Ind.  4S9. 
Lindley  v.  Cross,  31  Ind.  106,  99  Am.  Dec.  610; 
Wade  v.  Reitz,  18  Ind.  307. 

Iowa.  —  Conrad  v.  Starr,  50  Iowa  470;  Whit- 
ing v.  Story  County,  54  Iowa  81,  37  Am.  Rep. 
189;  Greene  v.  Ely,  2  Greene  (Iowa)  508. 

Kansas.  —  Newman  v.  Brown,  27  Kan.  117; 
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operation,  and  extent  of  the  lien  must  be  ascertained  from  the  terms  of  the 
statute  creating  and  defining  it;1  and  a  person  who  seeks  to  obtain  and 
enforce  such  a  lien  must  show  that  he  is  entitled  to  it  under  the  statute, 3  and 


Blattnerz>.  Wadleigh,48  Kan.  290;  F.  A.  Drew 
Glass  Co.  v.  Eagle  Mill  Co.,  1  Kan.  App.  614; 
Rice  v.  Brown,  1  Kan.  App.  646. 

Kentucky.  —  Kentucky  Bldg.,  etc.,  Assoc.  v. 
Kister,  101  Ky.  321. 

Louisiana. — See  Hoffman  v.  Laurans,  18 
La.  70;  First  Municipality  v.  Hall,  2  La.  Ann. 
549 

Maine.  —  Frost  Ilsley,  54  Me.  345;  Dur- 
ling  v.  Gould,  83  Me.  134;  Wescott  v.  Bunker, 
83  Me.  499. 

Maryland.  —  Sodini  v.  Winter,  32  Md.  130; 
Blake  v.  Pitcher,  46  Md.  453;  McLaughlin  v. 
Reinhart,  54  Md.  71;  Wehr  v.  Shryock,  55  Md. 
33  t;  Reindollar  v.  Flickinger,  59  Md.  469;  Kenly 
v.  Sisters  of  Charity,  63  Md.  306;  Willison  v. 
Douglas,  66  MJ.  99;  Conway  v.  Crook,  66  Md. 
290;  Wilson  v.  Simon,  91  Md.  1.  See  also 
Gunther  v.  Bennett,  72  Md.  384. 

Mississippi.  —  Buchanan  v.  Smith,  43  Miss. 
90;  Dinkins  v.  Bowers,  49  Miss.  219;  Weath- 
ersby  v.  Sinclair,  43  Miss.  189. 

Missouri.  —  Collins  v.  Mott,  45  Mo.  101; 
McAdowf.  Sturtevant,  41  Mo.  App.  220;  Wal- 
den  v.  Robertson,  120  Mo.  38. 

Nebraska.  — White  Lake  Lumber  Co.  v.  Rus- 
sell, 22  Neb.  126,  3  Am.  St.  Rep.  262. 

New  Hampshire.  —  Pickett  v.  Bullock,  52  N. 

H.  354-  , 
New  Mexico.  —  Finane  v.  Las  Vegas  Hotel, 
e'.c  ,  Co.,  3  N.  Mex.  256;  Houghton  v.  Las 
Vegas  Hotel,  etc.,  Co.,  3  N.  Mex.  260. 

New  York.  —  Birmingham  Iron  Foundry  v. 
Glen  Cove  Starch  Mfg.  Co.,  78  N.  Y.  30;  Tu- 
bridy  v.  Wright,  144  N.  Y.  519,  43  Am.  St. 
Rep.  776,  note,  affirming  (C.  PI.  Gen.  T.)  7 
Misc.  (N.  Y.)  403;  Mushlitt  v.  Silverman,  50 
N.  Y.  360;  Grant  v.  Vandercook,  57  Barb.  (N. 
Y.)  165,  8  Abb.  Pr.  N.  S.  (N.  Y.)  455;  Benton 
v.  Wickwire,  54  N.  Y.  226;  Huxford  v. 
Bogardus,  (Supm.  Ct.  Spec.  T.)  40  How.  Pr. 
(N.  Y.)  94.  See  also  Brown  v.  New  York,  6 
Thomp.  &  C.  (N.  Y.)  164. 

Oregon.  —  See  Pilz  v.  Killings  worth,  20  Ore- 
gon 432. 

Pennsylvania.  —  Bolton  Johns,  5  Pa.  St. 
145;  Tilford  v.  Wallace,  3  Watls  (Pa.)  141; 
Davis  v.  Farr,  13  Pa.  St.  167;  Wharion  v.  Real 
Estate  Invest.  Co.,  180  Pa.  St.  168;  McCay's 
Appeal,  37  Pa.  St.  125;  Wrigley  v.  Mahaffey,  5 
Pa.  Dist.  389. 

Tennessee.  —  Nauz  v.  Cumberland  Gap  Park 
Co.,  103  Tenn.  299. 

Virginia.  —  Sergeant  v.  Denby,  87  Va.  206. 

West  Virginia.  —  Stout  v.  Golden,  9  W.  Va. 
231;  Mayes  v.  Ruffners,  8  VV.  Va.  384. 

Wisconsin.  —  Rees  v.  Ludington,  13  Wis.  276, 
80  Am.  Dec.  741. 

Canada.  —  Larsen  v.  Nelson,  etc.,  R.  Co.,  4 
British  Columbia  151. 

1.  Character,  Operation,  and  Extent  of  Lien  As- 
certained from  Terms  of  Statute.  —  Osborn  v. 
Johnson  Wall  Paper  Co.,  99  Ala.  309;  Cope- 
land  v.  Kehoe,  67  Ala.  594;  St.  Johns,  etc.,  R. 
Co.  v.  Bartola,  28  Fla.  82;  Dinkins  v.  Bowers, 
49  Miss.  219;  Rees  v.  Ludinglon,  13  Wis  276, 
80  Am.  Dec.  741.    See  also  Industrial,  etc., 


Guaranty  Co.  v.  Electrical  Supply  Co.,  58  Fed. 
Rep.  732,  16  U.  S.  App.  196;  Hill  v.  Mathew- 
son,  56  Conn.  323. 

The  Courts  Are  Powerless  to  Extend  the  Lien 

beyond  the  point  where  the  statute  may  leave 
it  to  meet  facts  and  circumstances  which  they 
may  believe  present  a  case  of  equal  merit,  or 
a  necessity  of  the  same  kind,  as  the  cases  or 
necessities  for  which  the  statute  provides. 

Alabama.  —  Copeland  v.  Kehoe,  67  Ala.  594. 
See  also  Ex  p.  Schmidt,  62  Ala.  252. 

Illinois.  —  May,  etc..  Brick  Co.  v.  General 
Engineering  Co.,  76  111.  App.  380,  affirmed  180 
111.  535;  Brady  v.  Anderson,  24  111.  no;  Ste- 
phens v.  Holmes,  64  111.  336;  Phillips  v.  Stone, 
25  111.  77. 

Kansas.  —  See  Badger  Lumber  Co.  v.  Marion 
Water  Supply,  etc.,  Co.,  48  Kan.  182;  F.  A. 
Drew  Glass  Co.  v.  Eagle  Mill  Co.,  I  Kan. 
App.  614. 

Maryland.  —  Basshor  v.  Ballimore,  etc.,  R. 
Co.,  65  Md.  99. 

ATew  York.  —  Tubridy  v.  Wright,  144  N.  Y. 
519,  43  Am.  St.  Rep.  776,  note,  affirming  (C. 
PI.  Gen.  T.)  7  Misc.  (N.  Y.)  403-  Spruck  v. 
McRoberts,  139  N.  Y.  ig3.  See  also  Mushlitt 
v.  Silverman,  50  N.  Y.  360. 

Pennsylvania.  —  See  Bolton  v.  Johns,  5  Pa. 
St.  145. 

Wisconsin.  —  Rees  v.  Ludington,  13  Wis.  276, 
80  Am.  Dec.  741.  See  also  Chapman  Valve 
Mfg.  Co.  v.  Oconto  Water  Co.,  89  Wis.  264,  46 
Am.  St.  Rep.  830. 

A  Builder's  Privilege  Cannot  Be  Established  or 
Extended  by  Analogy  to  similar  cases  where 
privileges  are  allowed.  Hoffman  -•.  Laurans, 
18  La.  70. 

A  Local  Mechanic's-lien  Law  Cannot  Be  Ex- 
tended beyond  the  limits  of  the  places  to  which 
it  expressly  applies.  Tilford  v.  Wallace,  3 
Watts  (Pa.)  141. 

2.  Person  Claiming  Lien  Must  Bring  Himself 
Within  Statute  —  District  of  Columbia. —  See 
Martin  v.  Campbell,  6  Mackey  (D.  C.)  296; 
Brown  v.  Waring,  1  App.  Cas.  (D.  C.)  378. 

Illinois.  —  Cook  v.  Heald,  21  111.  425;  Carney 
v.  Tully,  74  111.  375;  Huntington  v.  Barton. 
64  111.  502:  Rothegerber  v.  DuPuy,  64  111.  452; 
Freeman  v.  Rinaker,  185  111.  172;  Wetherill 
v.  Ohlendorf,  61  111. '283;  May,  etc..  Brick 
Co.  v.  General  Engineering  Co.,  76  111.  App. 
380,  affirming  180  111.  535;  Simon  v.  Blocks,  16 
111.  App.  450;  Ruggles  v.  Blank,  15  111.  App. 
436. 

Kentucky.  —  Kentucky  Bldg.,  etc.,  Assoc.  v. 
Kister,  101  Ky.  321. 

Michigan.  —  See  Fuller  v.  Detroit  Loan,  etc., 
Assoc.,  ng  Mich.  71. 

Mississippi .  — Jones  v.  Alexander,  10  Smed. 
&  M.  (Miss.)  627. 

New  York.  —  Rollin  v.  Cross,  45  N.  Y.  766; 
Mushlitt  v.  Silverman,  50  N.  Y.  360. 

Oregon.  —  Pilz  v.  Killings  worth,  20  Oregon 
432.  See  also  Allen  v.  Rowe,  19  Oregon 
188. 

Tennessee.  —  Kay  v.  Smith,  to  Heisk.  (Tenn.) 
41;  Dunn      McKee,  5  Sneed  (Tenn.)  657. 
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that  the  property  upon  which  the  lien  is  claimed  is  such  as  the  legislature 
intended  should  be  subject  thereto.1 

b.  Extent  to  Which  Statutes  Creating  Lien  Prevail.  —  Laws 
relating  to  mechanics'  liens  have  now  been  enacted  in  every  state  in  the 
Union,2  and  in  the  various  provinces  of  the  Dominion  of  Canada.'*  But  in 
England  there  is  no  mechanic's  lien  law.4 

c.  Constitutionality  of  Statutes.  —  Statutes  creating  and  providing 
for  the  enforcement  of  mechanics'  liens  have  been  frequently  attacked  on 
constitutional  grounds,  and  while  such  statutes  have  in  many  instances  been 
declared  invalid  in  whole  or  in  part,  such  decisions  have  invariably  been  based 
upon  some  peculiarities  of  the  particular  statute  in  question;5  for  it  is  estab- 
lished beyond  any  doubt  that  the  enactment  of  such  statutes  is  within  the 
power  of  the  legislature,0  and  that  there  is  nothing  in  the  creation  and 
enforcement  of  such  a  lien  which  of  itself  contravenes  any  constitutional  pro- 
vision.7 The  giving  of  the  lien  or  its  enforcement  does  not  deprive  any  one 
of  property  without  due  process  of  law,8  nor  interfere  with  any  vested  rights;9 
neither  does  it  impair  the  obligation  of  contracts,10  nor  deny  to  any  one  the 


1.  A  Statute  Giving  a  Lien  on  Land  in  Incor- 
porated Cities  and  Towns  has  been  held  not  to 
extend  to  a  tract  of  wild  or  farming  land,  al- 
though included  within  the  corporate  limits  of 
a  city.    Pilz  v.  Killingsworth,  20  Oregon  432. 

2.  See  the  various  statutes. 
Constitutional  Provision  Not  Self-executing.  — 

Spinney  v.  Griffith,  98  Cal.  149;  Morris  v.  Wil- 
son, 97  Cal.  644. 

3.  Canada  Statutes.  —  See  Rev.  Stat.  Ontario, 
1897,  c.  153;  Rev.  Stat.  British  Columbia, 
1897,  c.  132;  Mechanic's  and  Wage  Earner's 
Lien  Act  of  Manitoba  (61  Vict.,  c.  29). 

4.  No  Mechanic's-lien  Laws  in  England.  —  See 
ShiW  v.  Young,  87  Me.  271;  Wescott  v.  Bun- 
ker, 83  Me.  499. 

5.  Cases  Holding  Particular  Statutes  or  Portions 
Thereof  Unconstitutional  —  United  States.  —  See 
Nes<  England  Engineering  Co.  v.  Oakwood 
St.  R.  Co.;  75  Fed.  Rep.  162. 

Alabama.  —  Randolph  v.  Builders,  etc.,  Sup- 
ply Co.,  106  Ala.  501;  Selma  Sash,  etc.,  Fac- 
tory v.  Stoddard,  116  Ala.  251. 

California.  —  Santa  Cruz  Rock  Pavement 
Co.  o.  Lyons,  117  Cal.  212,  59  Am.  St.  Rep.  174. 

Michigan.  —  John  Spry  Lumber  Co.  v.  Sault 
Sav.  Bank  L.  &  T.  Co.,  77  Mich.  199,  18  Am. 
St.  Rep.  396;  Mellis  v.  Race,  78  Mich.  80;  Snell 
v.  Race.  78  Mich.  334. 

Minnesota.  —  Meyer  v.  Berlandi,  39  Minn. 
438,  12  Am.  St.  Rep.  663. 

Montana.  —  Mochon  v.  Sullivan,  1  Mont.  470; 
Simonton  v.  Kelly,  r  Mont.  483. 

Ohio. —  Palmer  v.  Tingle,  55  Ohio  St.  423; 
Jenks  v.  Kress,  6  Ohio  Dec.  109,  4  Ohio  N. 
P.  82;  Creech  v.  Pittsburgh,  etc.,  R.  Co.,  n 
Ohio  Dec.  (Reprint)  764,  2g  Cine.  L.  Bui.  112. 
See  also  Gorman  v.  Bepler,  7  Ohio  Dec.  15,  4 
OhioN.  P.  241;  Van  Cleve  Glass  Co  v.  Wame- 
link,  6  Ohio  Dec.  521,  4  Ohio  N.  P.  383;  In  re 
Mechanics'  Lien  Land,  5  Ohio  Dec.  564,  7  Ohio 
N.  P.  668;  Whitney  v.  Gill,  8  Ohio  Cir.  Dec. 
450;  Blair  Brick  Co.  v.  Waltz,  8  Ohio  Cir. 
Dec.  742. 

6.  Legislative  Power  to  Create  and  Provide  for 
Enforcement  of  Mechanics'  Liens.  —  Ex  p. 
Schmidt,  62  All.  252;  Fuquay  v.  Stickney,  41 
Cal.  583;  Buchanan  v.  Smith,  43  Miss.  00;  Pur- 
tell  v.  Chicago  Forge,  etc.,  Co.,  74  Wis.  132. 

Constitutional  Provision  Creating  Liens  Does 
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Not  Prohibit  Legislature  from  Providing  for  Liens 
in  Cases  Not  Mentioned.  —  Bassett  v.  Mills,  89 
Tex.  162. 

7.  Mechanics'-lien    Statutes    Constitutional  — 

United  States.  —  Davis  v.  Alvord,  94  U.  S.  545. 
See  also  Brooks  v.  Burlington,  etc.,  R.  Co., 
101  U.  S.  443. 

Alabama.  —  See  Wimbcrly  v.  Maybeiry,  94 
Ala.  240;  Turner  v.  Robbins,  78  Ala.  592. 

California.  —  Whittierz<.  Wilbur,  48  Cal.  175; 
Hicks  v.  Murray,  43  Cal.  515.  See  also  Booth 
v.  Pendola,  88  Cal.  36;  Green  v.  Clifford,  94 
Cal.  49. 

Colorado.  —  Church  v.  Smilhea,  4  Colo.  App. 
175- 

Florida.  —  Emerson  v.  Gainey,  26  Fla.  133; 
Summerlin  7'.  Thompson,  31  Fla.  369. 

Kentucky.  —  Hightower  v.  Bailey,  (Ky.  1900) 
56  S.  W.  Rep.  147. 

Louisiana.  —  McKeon  v.  Sumner  Bldg.,  etc., 
Co.,  51  La.  Ann.  1961. 

Minnesota.  —  Laird  v.  Moonan,  32  Minn.  358; 
Bardwell  v.  Mann,  4C  Minn.  285. 

Mississippi.  —  See  McAllister  v.  Clopton,  51 
Miss.  257. 

Montana.  —  Alvord  v.  Hendrie,  2  Mont.  115. 

New  Jersey.- — See  Newark  Lime,  etc.,  Co. 
v.  Morrison,  13  N.  J.  Eq.  133. 

New  York.  —  Glacius  v.  Black,  67  N.  Y.  563; 
Blauvelt  v.  Woodworth,  31  N.  Y.  285;  Schil- 
linger  Fire  Proof  Cement,  etc.,  Co.  v.  Arnott, 
152  N.  Y.  584,  affirming  86  Hun  (N.  Y.)  182,618. 

Ohio.  —  Gimbert  v.  Heinsath,  5  Ohio  Cir. 
Dec.  176,  11  Ohio  Cir.  Ct.  339;  Van  Cleve 
Glass  Co.  v.  Wamelink,  2  Ohio  Dec.  163,  1 
Ohio  N.  P.  203;  Pence  v.  Roads,  6  Ohio  Dec. 
90,  4  Ohio  N.  P.  63.  See  also  Jenks  v.  Kress, 
6  Ohio  Dec.  109,  4  Ohio  N.  P.  82. 

Tennessee.  —  Cole  Mlg.  Co.  v.  Falls,  go 
Tenn.  466. 

8.  No  Deprivation  of  Property  Without  Due 
Process  of  Law.  —  Smith  v.  Newbaur,  144  Ind. 
95;  Alexander  v.  Archer,  21  Nev.  22;  Albright 
v.  Smith,  2  S.  Dak.  577;  Cole  Mfg.  Co.  v. 
Falls,  90  Tenn.  466.  . 

9.  No  Interference  with  Vested  Rights.  —  Hicks 
v.  Murray,  43  Cal.  515. 

10.  No  Impairment  of  Obligation  of  Contracts. — 
Osborn  v.  Johnson  Wall  Paper  Co.,  99  Ala. 
309;  Knoxville,  etc.,  R.  Co.  v.  Hoge,  (Ky. 
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equal  rights  guaranteed  by  the  fundamental  law;1  nor  is  it  against  public 
policy,*  nor  does  it  unwarrantably  abridge  the  freedom  or  power  to  contract,3 
nor  deny  to  any  person  the  equal  protection  of  the  laws.4  In  other  portions 
of  this  article  there  will  be  found  a  discussion  of  the  validity  of  certain 
particular  provisions  of  various  statutes. 

d.  Application  of  Existing  Statutes  to  New  Political  Divisions 
OF  Country.  —  It  has  been  held  in  Colorado  that  no  lien  could  be  claimed 
under  the  mechanic's-lien  laws  of  Kansas  for  materials  furnished  prior  to  the 
passage  of  the  first  Colorado  law  on  the  subject;  for  while  a  portion  of 
Colorado  embraced  territory  formerly  within  the  limits  of  Kansas,  there  was 
no  provision  in  the  organic  law  of  the  new  territory  adopting  or  putting  in 
force  therein  any  portion  of  the  laws  of  Kansas.5  But  in  a  case  in  Pennsyl- 
vania where  a  new  county  was  formed  out  of  parts  of  three  old  counties,  in  all 
of  which  a  mechanic's-lien  law  was  enforced,  it  was  held  that  a  lien  could  be 
acquired  in  the  new  county  although  the  law  had  not  been  specifically 
extended  thereto.6 

2.  Nature  of  Lien  —  a.  In  General.  —  A  mechanic's  lien  has  been  said  to 
be  an  incumbrance  upon  property  1  in  the  nature  of  a  mortgage,8  or  some- 
what analogous  to  the  equitable  lien  of  a  vendor  for  unpaid  purchase 
money.9  "  The  lien  is  not  property,  or  a  right  in  or  to  property;  it  is 
neither  a  jus  in  re  nor  a  jus  ad  rem.  It  is  simply  a  right  to  charge  the 
property  it  affects,  with  the  payment  of  the  particular  debt,  in  preference  and 
priority  to  other  debts,  so  far  as  the  statute  confers  such  preference,  if  all  the 
requisitions  of  the  statute  are  observed."  10 

b.  No  Personal  Liability  Created.  —  Statutes  providing  for  mechanics' 
liens  do  not  create  any  personal  liability  on  the  part  of  the  owner  of  the  prop- 
erty which  has  been  improved,  or  any  one  else  who  would  not,  independent  of 
the  statute,  be  personally  liable  to  the  claimant;  11  though  under  certain  cir- 


1894)  26  S.  W.  Rep.  534,  16  Ky.  L.  Rep.  9; 
Colpetzer  v.  Tiinity  Church,  24  Neb.  113; 
Albright  v.  Smith,  2  S.  Dak.  577.  See  also 
McCandless  v.  Gieen,  20  Colo.  519. 

1.  Not  Subversive  of  Equal  Bights.  —  Quale  v. 
Moone,  48  Cal.  478;  Summerlin  v.  Thompson, 
31  Fla.  369;  Warren  v.  Sohn,  112  Ind.  213; 
Smalley  v.  Gearing,  121  Mich.  190. 

The  Provision  of  the  Florida  Constitution  that 
"  the  legislature  shall  ptovide  for  giving  to 
mechanics  and  laborers  an  adequate  lien  on 
the  subject-matter  of  their  labor  "  removes  any 
objection  to  a  mechanic's-lien  statute  on  the 
ground  that  it  is  class  legislation.  Dell  v. 
Marvin,  41  Fla.  221. 

2.  Mechanic's-lien  Laws  Not  Against  Public 
Policy.  —  See  McCandless  v.  Green,  20  Colo. 

3.  Does  Not  Unwarrantably  Abridge  the  Power 
to  Contract.  —  Smalley  v.  Gearing,  121  Mich. 
190 

4.  No  Denial  of  Equal  Protection  of  Laws.  — 

Warren  v.  Sohn,  112  Ind.  213. 

5.  Existing  Mechanic's-lien  Law  Not  Applicable 
to  Territory  Newly  Formed.  —  Townsend  v. 
Wild,  1  Colo.  10. 

6.  Application  of  Existing  Law  in  New  County. 
—  Parsons  v.  Winslovv,  1  Grant  Cas.  (Pa.)  160. 

7.  An  Incumbrance  upon  Property.  —  Brown 
v.  Story,  4  Met.  (Ky.)  3i6._  See  also  Smith  v. 
St.  Paul  F.  &  M.  Ins.  Co.,' 106  Iowa  225. 

8.  In  the  Nature  of  a  Mortgage.  —  Montandon 
v.  Deas,  14  Ala.  33,  48  Am.  Dec.  84;  Mer- 
chants' Ins.  Co.  v.  Mazange,  22  Ala.  168; 
Ritter  v,  Stevenson,  7  Cal.  388;  Throckmorton 
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v.  Shelton,  68  Conn.  413;  Walker  v.  Auxiliary 
Joint  Stock  Co.,  9  S.  Car.  204;  Pratt  v.  Tudor, 
14  Tex.  37;  Kenny  v.  Gage,  33  Vt.  302.  See 
also  Goodman  v.  White,  26  Conn.  317. 

Lien  Gives  No  Right  of  Possession.  —  Pratt  v. 
Tudor,  14  Tex.  37. 

Or  to  Remove  Articles  for  Which  Lien  Acquired. 

—  Chicago  Smokeless  Fuel  Gas  Co.  v.  Lyman, 
62  111.  App.  538. 

9.  Analogous  to  Equitable  Lien  of  Vendor.  —  Ex 
p.  Schmidt,  62  Ala.  252.  But  see  King  v.  Al- 
ford,  9  Ont.  643. 

10.  General  Nature  of  the  Lien.  —  Phillips  on 
Mechanics'  Liens,  §  9,  quoted  in  Porter  r. 
Miles,  67  Ala.  130.  See  also  King  v.  Alford,  9 
Ont.  643. 

Not  an  Estate  or  Interest  in  Land.  —  Burns  v. 
Carlson,  53  Minn.  70. 

Mechanic's  Lien  May  Not  Be  Regarded  as  Vested 
Right  until  Perfected  by  Compliance  with  Statute. 

—  Pratt  v.  Seavey,  41  Me.  370. 

11.  No  Personal  Liability  Created  — Alabama. — 
May,  etc.,  Hardware  Co.  v.  McConnell,  102 
Ala.  577.  See  also  McAnally  v.  Hawkins 
Lumber  Co.,  109  Ala.  397. 

California.  —  Davis  v.  Livingston,  29  Cal. 
283;  Phelps  v.  Maxwell's  Creek  Gold  Min.  Co  , 
49  Cal.  336;  Goss  v.  Slreliu,  54  Cal.  641; 
Southern  California  Lumber  Co.  v.  Schmiti, 
74  Cal.  625;  Kellogg  v.  Howes,  81  Cal.  170; 
McMenomy  v.  White,  115  Cal.  339;  Madera 
Flume,  etc.,  Co.  v.  Kendall,  120  Cal.  1S2,  65 
Am.  St.  Rep.  177;  Macomber  v.  Bigelow,  126 
Cal.  9;  Santa  Clara  Valley  Mill,  etc.,  Co.  v. 
Williams,    (Cal.    1892)   31    Pac.    Rep.  1128; 
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cumstances  a  personal  judgment  against  the  owner  may  be  rendered  in  an 
action  to  enforce  a  mechanic's  lien.1 

c  Lien  Not  Dependent  upon  Personal  Liability.  —  It  is  not  by  any 
means  necessary,  in  order  for  the  existence  and  enforcement  of  a  mechanic's 
lien  upon  property,  that  the  owner  thereof  should  be  personally  liable  for  the 
payment  of  the  amount  for  which  the  lien  is  claimed.2 

d.  Lien  Dependent  upon  Right  to  Compensation.  —  But  there  can 
be  no  mechanic's  lien  unless  the  claimant  has  an  existing  right  to  compensa- 
tion or  payment  for  work  performed  or  materials  furnished  by  him  upon  or 
for  the  building  or  improvement  on  account  of  which  the  lien  is  claimed.3 

e.  Lien  Does  Not  Supersede  Other  Remedies  —  (i)  Rule  Stated. — 
Laws  providing  for  mechanics'  liens  merely  give  to  the  mechanic  or  material- 
man a  cumulative  remedy, 1  and  do  not  deprive  him  of  his  remedy  against  the 


Gnekoiv  v.  Confer,  (Cal.  1897)  4S  Pac.  Rep. 
331.  See  also  Van  Winkle  v.  Slow,  23  Cal. 
458:  Barber  v.  Reynolds,  44  Cal.  519;  Southern 
California  Lumber  Co.  v.  Sjhmitt,  74  Cal.  625; 
Da/ies  Henderson  Lumber  Co.  v.  Gottschalk, 
81  Cal.  641;  Russ  Lumber,  ere,  Co.  v.  Garrett- 
son,  87  Cal.  5S9;  Booth  v.  Pendola,  8S  Cal.  36; 
Bridgeport  First  Nat.  Bank  v.  Perris  Irriga- 
tion Dist.,  107  Cal.  55;  Kennedy,  etc.,  Lumber 
Co.  v.  Priet,  115  Cal.  98;  Marchant  v.  Hayes, 
120  Cal.  137. 

Colorado. —  Lotvrey  v.  Svard,  8  Colo.  App. 
357.  See  also  Barnard  v.  McKenzie,  4  Colo. 
251;  Hart,  etc.,  Corp.  v.  Mullen,  4  Colo.  512; 
Burleigh  Bldg.  Co.  v.  Merchant  Brick,  etc., 
Co.,  13  Colo.  App.  455;  Hume  v.  Robinson,  23 
Colo.  359. 

Dakota.  —  McMillan  v.  Phillips,  5  Dak.  294. 

District  of  Columbia.  —  Emack  v.  Rushen- 
beiger,  8  App.  Cas.  (D.  C.)  249.  See  also 
Emack  v.  Campbell,  14  App.  Cas.  (D.  C.)  186. 

Georgia.  —  See  Nichols  v.  Whelchel,  70  Ga. 
719. 

Hawaii.  —  Hopper  v.  Lincoln,  12  Hawaii 
352- 

Idaho.  — See  Lowe  v.  Turner,  1  Idaho  107. 

Illinois.  — Tanquary  v.  Walker,  47  111.  App. 
451.  See  also  Riltenhouse  7/.  Sable,  43  111. 
App.  558;  Bonney  v.  Ketcham,  51  111.  App. 
321. 

Indiana  —  McCarty  v.  Bum.et,  84  Ind.  23; 
McGrew  v.  McCarty,  78  lnd.  496.  See  also 
Peck  v.  Hensley,  21  Ind.  344;  Lawton  v.  Case, 
73  Ind.  60. 

Kansas.  —  Hodgson  v.  Billson,  12  Kan.  568; 
Treat  v.  Sutliff,  24  Kan.  35:  Chicago  Lumber 
Co.  v.  Allen,  52  Kan.  795;  West  v.  Badger 
Lumb;r  Co.,  56  Kan.  287. 

Louisiana.  —  See  Pelanne  v.  Coudreau,  16 
La.  Ann.  127. 

Minnesota.  —  Thompson  v.  Dale,  58  Minn. 
365. 

Missouri.  —  Hellzell  v.  Hynes,  35  Mo.  482; 
Hassett  v.  Rust,  64  Mo.  325:  McDonnell 
Nicholson,  67  Mo.  App.  408.    See  also  Farley 
v.  Cammann,  43  Mo.  App.  168;  Deaiherage  v. 
Sheidley,  50  Mo.  App.  490. 

Montana.  — Cilliim  v.  Black,  16  Mont.  217. 

Nebraska.  —  Frost  v.  Falgetter,  52  Neb  692. 

New  Hampshire.  —  See  Sly  v.  Pattee,  58  N. 
H.  102. 

New  Jersey.  —  See  Garrison  v.  Borio,  (N.  J. 
1901)  47  All.  Rep.  1060. 

New  York.  — Altieri  v.  Lyon,  59  N.  Y. 
Super.  Ct.  110;  Cox  v.  Broderick,  4  E.  D. 

20  C.  of  L. — 18  2 


Smith  (N.  Y.)'72i;  Crystal  v.  Flannelly,  2  E. 
D.  Smith  (N.  Y.)  583. 

Pennsylvania.  —  Landis  v.  Royer,  59  Pa.  St. 
95.  See  also  Wrigley  v.  Mahaffey,  5  Pa.  Dist. 
389;  Sullivan  v.  Johns,  5  Whart.  (Pa.)  366. 

South  Carolina.  — See  Johnson  v.  Frazee,  20 
S.  Car.  500. 

Texas.  —  Waldroff  v.  Scott,  46  Tex.  1. 

Washington.  —  See  Hildebrandt  v.  Savage, 
4  Wash.  524. 

Wisconsin.  —  See  Laycock  v.  Parker,  103 
Wis.  161. 

1.  See  Emack  v.  Rushenberger,  8  App.  Cas, 
(D.  C.)  249;  Taylor  v.  Netherwood,  91  Va.  88; 
Mcllvaine  v.  Weingartner,  11  Ky.  L.  Rep.  722. 

A  Personal  Judgment  for  Costs  may  be  rendered 
against  a  property  owner  who  has  unsuccess- 
fully appealed  from  a  judgment  sustaining  a 
mechanic's  lien  against  his  property,  and  the 
sureties  on  his  appeal  bond.  McDonnell  v. 
Nicholson,  67  Mo.  App,  408. 

The  Owner's  Promise  to  Pay  the  amount  for 
which  a  mechanic's  lien  has  been  established 
against  his  property  is  not  "  a  special  promise 
to  answer  for  the  debt  or  default  of  another." 
Landis  v.  Royer,  59  Pa.  St.  95. 

2.  Lien  Not  Dependent  upon  Personal  Liability. 

—  Shilling  v.  Templeton,  66  Ind.  585;  Daltcn 
v.  Tindolph,  87  Ind.  490;  Gorlemiller  v. 
Rosengarn,  103  Ind.  414;  Davis,  etc.,  Bldg.. 
etc.,  Co.  v.  Vice,  15  lnd.  App.  117;  Janes  v. 
Osborne,  108  Iowa  409.  See  also  Scoville 
v.  Chapman,  17  Ind.  470.  Compare  Wilkie  v. 
Bray,  71  N.  Car.  205. 

3.  Lien  Dependent  upon  Right  to  Compensation. 

—  Spinney  v.  Griffith,  98  Cal.  149;  McLaughlin 
v.  Reinhart,  54  Md.  71.  See  also  Soclini  v. 
Winter,  32  Md.  130;  Develin  v.  Mack,  2  Daly 
(N.  Y.)  94:  Wilkie  v.  Bray,  71  N.  Car.  205. 

But  the  Right  to  a  Lien  Is  Not  a  Corollary  of  the 
Right  to  Recover.  —  Spinney  v.  Griffith,  98  Cal. 
149. 

4.  lien  Merely  a  Cumulative  Remedy  —  Illinois. 

—  DiMahay  v.  Clement,  4  111.  201;  Cook  v. 
Ileald,  21  III.  425;  Freeman  v.  Rinaker,  185 
111.  172;  Smith  v.  Bell,  70  111.  App.  490;  May. 
etc.,  Brick  Co.  v.  General  Engineering  Co.,  76 
111.  App.  380,  affirmed  180  111.  535. 

Mississippi.  —  Ehlers  v.  Elder,  51  Miss.  495. 
See  Weathersby  v.  Sinclair,  43  Miss.  189. 

Montana. — See  O'Rourke  v.  Butte  Lodge 
No.  14,  19  Mont.  541. 

New  York.  —  Crouch  v.  Moll,  55  Hun  (N.  Y.) 
603,  8  N.  Y.  Supp.  iS^;  Biershenk  v.  Stokes, 
(C.  PI.  Gen.  T.)  46  N\  Y.  St.  Rep.  179.  §ee 
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person  for  whom  the  work  was  done  or  the  materials  furnished  upon  the 
contract.1  Therefore,  one  who  has  failed  to  establish  a  mechanic's  lien 
claimed  by  him,  or  for  any  reason  cannot  enforce  his  lien,  may,  nevertheless, 
obtain  a  personal  judgment  for  the  amount  due  him  for  his  work  or  material.2 
Whether  this  may  be  done  in  the  same  action  in  which  it  was  sought  to 
enforce  the  lien  is  discussed  elsewhere.3 

Mechanic's  Lien  Exclusive  of  Other  Liens.  —  In  Georgia,  however,  it  has  been  con- 


also  Gridley  v.  Rowland,  I  E.  D.  Smith  (N.  Y.) 
670;  Maxev  v.  Larkin,  2  E.  D.  Smith  (N.  Y.) 
540;  Pollock  v.  Ehle,  2  E.  D.  Smith  (N.  Y.)  541; 
Cremin  v.  Byrnes,  4  E.  D.  Smith  (N.  Y.)  756; 
Kruger  v.  Braender,  (C.  PI.  Gen.  T.)  3  Misc. 
(N.  Y.)  275. 

Washington.  —  Potvin  v.  Wickersham,  15 
Wash.  646. 

See  also  cases  cited  in  next  note. 

L*en  May  Be  Enforced  Though  Claim  Might 
Have  Been  Collected  from  Original  Debtor.  — 
Andis  v.  Davis,  63  Ind.  17;  Merritt  v.  Pearson, 
58  Ind.  385. 

1.  Claimant  Not  Deprived  of  Personal  Remedy 
Against  His  Debtor  —  Arkansas.  —  See  White  v. 
Millbourne,  31  Ark.  486. 

California.  —  Wilson  v.  Nugent,  125  Cal. 
280.  See  also  Germania  Bldg.,  etc.,  Assoc.  v. 
Wagner,  61  Cal.  349. 

Colorado.  —  Marean  v.  Stanley,  5  Colo.  App. 
335.  See  also  Colorado  Fuel,  etc.,  Co.  v. 
Rio  Grande  Southern  R.  Co.,  8  Colo.  App.  493. 

Georgia.  —  See  Parish  v.  Murphy,  51  Ga. 
614;  Dunning  v.  Stovall,  30  Ga,  444. 

Illinois.  —  West  v.  Flemming,  18  111.  248,  68 
Am.  Dec.  539.  See  also  Culver  v.  El  well,  73 
111.  536;  Havighorst  v.  Lindberg,  67  111.  463. 

Indiana.  — See  McDaniel  v.  Weaver,  14  Ind. 
517- 

Maryland.  —  McLaughlin  v.  Reinhart,  54 
Md.  71. 

Michigan. — See  Koepke  v.  Dyer,  80  Mich. 
311. 

New  Mexico.  —  Minor  v.  Marshall,  6  N. 
Mex.  194. 

New  York.  —  Gridley  v.  Rowland,  1  E.  D. 
Smith  (N.  Y.)  670;  Maxev  v  Larkin,  2  E. 
D.  Smith  (N.  Y.)  540;  Pollock  v.  Ehle,  2  E.  D. 
Smith  (N.  Y.)  541;  Biershenk  v.  Stokes,  (C.  PI. 
Gen.  T.)  46  N.  Y.  St.  Rep.  179.  See  also  Cre- 
min v.  Byrnes,  4  E.  D.  Smith  (N.  Y.)  756; 
Decker  v.  O'Brien,  1  N.  Y.  App.  Div.  81, 
affirmed  159  N.  Y.  553;  Schillinger  Fire  Proof 
Cement,  etc.,  Co.  v.  Arnott,  86  Hun  (N.  Y.) 
182,  affirmed  152  N.  Y.  584;  Hankinson  v. 
Riker,'  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  185; 
Booth  v.  Barron,  29  N.  Y.  App.  Div.  66. 

Pennsylvania. — Ctean  v.  McFee,  2  Miles 
(Pa.)  214. 

Washington.  —  Potvin  v.  Wickersham,  15 
Wash.  646. 

Right  to  Personal  Judgment  Not  Waived  by 
Proceeding  to  Enforce  Lien.  —  Bates  v.  Santa 
Barbara  County,  90  Cal.  543.  See  also  Bren- 
nan  v.  Swasey,  16  Cal.  140,  76  Am.  Dec.  507; 
Germania  Bldg.,  etc.,  Assoc.  n.  Wagner,  61 
Cal.  349. 

Damages  for  Expenses  Incurred  in  Removing  a 
Mechanic's  Lien  Are  Not  a  Subject  of  Counterclaim 

in  an  action  upon  the  contract.  Biershenk  v. 
Stokes,  (C.  PI.  Gen.  T.)  46  N.  Y.  St.  Re d.  170, 
reversing  (N.  Y.  City  Ct.  Gen.  T.)  43  N.*Y.  St. 
Rep.  78S. 


2.  Personal  Judgment  May  Be  Obtained  Though 
Lien  Not  Established  or  Not  Enforceable  —  Ala- 
bama.—  Sullivan  Timber  Co.  v.  Brushnagel, 
in  Ala.  114. 

Arkansas.  —  Arkansas  Cent.  R.  Co.  v.  Mc- 
Kay, 30  Ark.  682;  Brugman  v.  McGuire,  32 
Ark.  733. 

California.  —  Bianchi  v.  H  ughes,  124  Cal.  24. 
See  also  Miller  v.  Carlisle,  127  Cal.  327. 

Colorado.  —  Cannon  v.  Williams.  14  Colo.  21; 
Finch  v.  Turner,  21  Colo.  287.  See  also  St. 
Kevin  Min.  Co.  v.  Isaacs,  18  Colo.  400. 

Dakota.  —  McCormack  v.  Phillips,  4  Dak. 
506. 

Georgia.  —  Reynolds  v.  Randall,  97  Ga.  231. 
Illinois.  —  Geary  v.  Bangs.  138  111.  77,  affirm- 
ing 37  111.  App.  301. 

Indiana.  —  McCartv  v.  Burnet,  84  Ind.  23; 
Clark  v.  Maxwell,  12  Ind.  App.  199.  See  also 
Fanell  v.  Lafayette  Lumber,  etc.,  Co.,  12  Ind. 
App.  326;  Advance  Mfg.  Co.  v.  Audi,  25 
Ind.  App.  687. 

Kansas.  —  Haighl  v.  Schuck,  6  Kan.  192; 
Gillespie  v.  Lovell,  7  Kan.  419. 

Minnesota.  —  Smith  v.  Gill,  37  Minn.  455. 
Missouri.  —  Fatrick  v.  Abeles,  27  Mo.  184; 
Cahill  v.  McCornish,  74  Mo.  App.  609. 

New  Jersey.  —  See  Tomlinson  v.  Degraw,  26 
N.  J.  L.  73- 

New  York.  —  Glacius  v.  Black,  67  N.  Y.  563  ; 
Crouch  v.  Moll,  55  Hun  (N.  Y.)  603,  8  N.  Y. 
Supp.  103 ;  AUieri  v.  Lyon.  59  N.  Y.  Super.  Ct. 
no;  Barton  v.  Herman,  (C.  PI.  Spec.  T.)  8 
Abb.  Pr.  N.  S.  (N.  Y.)  399;  McGraw  v.  God- 
frey, (Ct.  App.)  16  Abb.  Pr.  N.  S.  (N.  Y.) 
358;  Burroughs  v.  Fosteran,  (Brooklyn  City 
Ct.  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  333; 
Raven  v.  Smith,  148  N.  Y.  415;  Wick  v. 
Ft.  Plain,  etc.,  R.  Co.,  27  N.  Y.  App.  Div. 
577;  Murdock  v.  Jones,  3  N.  Y.  App. 
Div.  221;  Ringle  v.  Wallis  Iron  Works,  S6 
Hun  (N.  Y.)  153;  Thomas  v.  Sahagian,  57 
Hun  (N.  Y.)  5gr,  10  N.  Y.  Supp.  874;  Schil- 
linger FLe  Proof  Cement,  etc.,  Co.  v.  Arnott, 
86  Hun  (N.  Y.)  182,  affirmed  152  N.  Y.  584, 
distinguishing  Burroughs  v.  Tostevan,  75  N.  Y. 
567,  as  having  been  decided  under  a  different 
statute.  (It  is  to  be  noted  that  the  case  dis- 
tinguished denies  only  the  right  to  recover  a 
personal  judgment  in  the  action  to  enforce  the 
mechanic's  lien.)  See  also  Smith  v.  New 
York,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
380;  New  Jersey  Steel,  etc.,  Co.  v.  Robinson, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  q6i ; 
Ringle  v.  Wallis  Iron  Works,  76  Hun  (N.  Y.) 
449- 

Washington.  —  Littell  v.  Miller,  8  Wash.  566. 
Wisconsin.  —  More  v.  Ruggles,  15  Wis.  275; 
Mark  Paine  Lumber  Co.  v.  Douglas  County 
Imp.  Co.,  q4  Wis.  322. 

3.  Whether  Personal  Judgment  May  Be  Obtained 
in  Same  Action.  —  See  the  title  Mechanics' 
Liens.  13  Encyc.  of  Pi.,  and  Pr.,  pp.  1035-1039, 
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sidered  that  the  existence  of  a  statutory  mechanic's  lien  precluded  the  asser- 
tion of  possible  equitable  liens  which  might  have  existed  in  the  absence  of  any 
legal  lien.1 

(2)  Whether  Remedies  May  Be  Pursued  Concurrently. — The  better  rude 
would  seem  to  be  that  although  the  law  will  not  permit  a  person  lo  have  more 
than  one  satisfaction  for  his  debt,2  a  person  entitled  to  a  mechanic's  lieu  may 
at  the  same  time  proceed  to  enforce  the  lien,  and  bring  a  personal  action 
against  his  debtor  for  the  amount  due  him,  this  being  one  of  the  cases  in  w  Inch 
the  law  will  allow  a  person  to  pursue  several  remedies  simultaneously.3  A 
somewhat  different  view  has,  however,  been  asserted  in  a  Delaware  case.'1 

/.  Additional  Special  Remedies  Do  Not  Supersede  Lien.  —  It  has 
been  held  that  the  remedy  given  by  a  statute  creating  a  personal  liability  of 
the  owner  of  the  property  in  favor  of  subcontractors,  materialmen,  etc., 
upon  the  latter  complying  with  certain  formalities,  does  not  supersede  the 
mechanic's  lien  given  to  them  by  another  statute,  but  allows  them  to  pursue 
either  remedy  or  both.5  And  similarly  in  states  where  the  contractor  is 
required  to  give  a  bond  for  the  protection  of  subcontractors,  materialmen, 
etc.,  this  security  is  held  to  be  merely  cumulative  and  not  to  supersede  the 
lien.6 

g.  No  Trust  Created  as  to  Amount  Due  Contractor. — A  mechanic's- 
lien  statute  does  not  make  whatever  is  due  under  the  original  contract  a  fund 
held  or  chargeable  in  any  way  with  a  trust  for  the  benefit  of  subcontractors, 
materialmen,  or  others  who  have  failed  to  bring  suit  to  enforce  their  lien 
within  the  time  limited  by  statute.7 

h.  Several  Distinct  Liens  Cannot  Be  Acquired  under  One  Con- 
tract.—  Mechanic's-lien  statutes  do  not  contemplate  that  a  contractor  or 
subcontractor  may  from  time  to  time,  as  the  work  progresses,  file  successive 
liens  for  work  and  materials  performed  and  furnished  under  an  entire  con- 
tract, and  thus  acquire  distinct  liens  for  the  different  portions  of  his  account, 
but  he  is  entitled  to  acquire  only  one  lien.8  Neither  can  he  file  more  than 
one  valid  lien  against  the  same  property  for  an  account  which  is  the  same  in 
whole  or  in  part.9 

V.  Necessity  fob,  Compliance  with  Statutory  Requirements.  —  A 

mechanic's  lien  being,  as  has  been  seen,  of  purely  statutory  origin,10  it  folloAvs 
that  its  existence  and  enforcement  in  an}'  particular  case  depend  upon  a 
compliance  with  the  requirements  of  the  statute  under  which  the  lien  is 


claimed. 


11 


1.  Mechanic's  Lien  Precludes  Equitable  Liens  8.  Several  Distinct  Liens.  —  Merchant  v. 
Which  Might  Otherwise  Exist.  —  Farmers'  L.  cl  Ottumwa  Water  Power  Co.,  54  Iowa  451; 
T.  Co.  v.  Candler.  92  Ga.  249.  Thomas  v.  Illinois  Industrial  University,  71 

2.  Delihay  v.  Clemeni,  4  111.  201.  See  also  111.  310.  See  also  Cox  v.  Western  Pac.  R.  Co., 
Gibbs  v.  Tally,  (Cal.  igoo)  63  Pac.  Rep.  168.  44  Cal.  18. 

3.  Remedies  May  Be  Pursued  Concurrently.  —  An  Independent  Lien  Cannot  Attach  to  a  Single 
Delahay  v.  Clement,  4  111.  201;  Ehlers  v.  Parcel  of  Land  and  the  building  thereon,  for 
Elder,  51  Miss.  495;  Gridley  v.  Rowland,  1  E.  labor  performed  on  that  particular  building 
D.  Smkh  (N.  Y.)  670;  Raven  v.  Smith,  71  Hun  under  an  entire  contract  tor  several  buildings 
(N.  Y.)  197,  affirmed  148  N.  Y.  415.  See  also  on  different  parcels  of  land.  Childs  v.  Ander- 
Potvin  v.  Wickersham,  15  Wash.  646.  son,  128  Mass.  108. 

4.  View  in  Delaware.  —  Capelle  v.  Baker,  3  9.  Mulloy  v.  Lawrence,  31  Mo.  583;  Hor- 
Houst.  (Del.)  344.  mann  v.  Wirtel,  59  Mo.  App.  646.    See  also 

5.  Lien  Not  Superseded  by  Other  Special  Reme-  Williams  v.  Chicago,  etc.,  R.  Co.,  112  Mo.  463, 
dies.  —  Colter  v.  Frese,  45  Ind.  96;  Crawford  34  Am.  St.  Rep.  403;  South  Missouri  Lumber 
v.  Crockett,  55  Ind.  220.  Co.  v.  Wright,  114  Mo.  326. 

6.  Gibbs  v.  Tally,  (Cal.  1900)  63  Pac.  Rep.  10.  Statutory  Origin.  —  See  supra,  this  title, 
168;  McKeon  v.  Sumner  Bldg.,  etc.,  Co.,  51  Origin  and  Nature — Statuloiy  Origin. 

La.  Ann.  1967;  Willey  v.  St.  Charles  Hotel  Co.,  11.  Necessity  for  Compliance  with  Statutory  Re- 

5*  La.  Ann.  1587;  Brink  v.  Bartlett,  105  La.  quirements  —  United  States. — Springer  Land 

33&-  Assoc.  v.  Ford,  168  U.  S.  513;  Withrow  Lum- 

7.  No  Trust  Created  as  to  Amount  Due  Con-  ber  Co.  v.  Glasgow  Invest.  Co.,  (C.  C.  A.)  101 
tractor.  —  Rittenhouse  v.  Sable,  43  111.  App.  Fed  Rep.  863. 

558.     See  alsj  Forhan  v.  Lalo/ide,  27  Grant  Alabama.  —  Geiger  v.  Hussey,  63  Ala.  338; 

Ch.  (U.  C.)  600.  Porter  v.  Miles,  67  Ala.  130;   Chandler  v. 
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Lien  Not  to  Be  Defeated  by  Technicalities.  - 
formed  on  a  building  with  the  consent 

Hanna,  73  Ala.  390;  Montgomery  Iron  Works 
v.  Dorman,  78  Ala.  218;  Globe  Iron  Roofing, 
etc.,  Co.  v.  Thacher.  87  Ala.  458;  Osborn  v. 
Johnson  Wall  Paper  Co.,  99  Ala.  309;  McCon- 
nell  v.  Meridian  Sash,  etc.,  Factory,  112  Ala. 
582;  Long  v.  Pocahontas  Coal  Co.,  117  Ala. 
587.  See  also  Trammell  v.  Hudmon,  78 
Ala.  222;  Lefuvich  Lumber  Co.  v.  Florence 
Mut.  Bldg.,  etc.,  Assoc.,   104  Ala.  584. 

Arkansas.  —  Murray  v.  Rapley,  30  Ark.  568; 
Arkansas  Cent.  R.  Co.  v.  McKay,  30  Ark.  682; 
White  v.  Chaffin,  32  Ark.  59;  Chaffin  v.  Mc- 
Fadden,  41  Ark.  42;  Buckley  v.  Taylor,  51  Ark. 
302;  McFadden  v.  Stark,  58  Ark.  7.  See  also 
Anderson  v.  Seamans,  49  Ark.  475. 

California.  — McCrea  v.  Craig,  23  Cal.  522; 
Davis  v.  Livingston,  29  Cal.  283;  Morris  v. 
Wilson,  97  Cil.  644;  Spinney  v.  Griffith,  98 
Cal.  149;  Davisc/.  MacDonough,  109  Cal.  547; 
Santa  Monica  Lumber,  etc.,  Co.  v.  Hege,  119 
Cal.  376;  Madera  Flume,  etc.,  Co.  v.  Kendall, 
120  Cal.  182,  65  Am.  St.  Rep.  177;  McGinly  v. 
Morgan,  122  Cal.  103;  Macomber  v.  Bigelow, 
126  Cal.  9;  Buell  v.  Brown,  131  Cal.  158.  See 
also  Corbelt  v.  Chambers,  109  Cal.  184. 

Colorado.- — Greeley,  etc.,  R.  Co.  v.  Harris, 
12  Colo.  226;  Anderson  v.  Bingham.  1  Colo. 
App.  222;  Hanna  v.  Colorado  Sav.  Bank,  3 
Colo.  App.  28;  Rice  v.  Carmichael,  4  Colo. 
App.  84;  Sayre-Neivton  Lumber  Co.  v.  Park, 
4  Colo.  App.  482;  Small  v.  Foley,  8  Colo.  App. 
435;  Cary  Hardware  Co.  v.  McCarly,  10  Colo. 
App.  200.  See  also  Davis  z.  John  Mouat 
Lumber  Co.,  2  Colo.  App.  381;  Estey  v.  Hal- 
lack,  etc..  Lumber  Co.,  4  Colo.  App.  165; 
Decker  v.  Myles,  4  Colo.  566;  San  Juan,  etc., 
Min.',  etc.,  Co.  v.  Finch,  6  Colo.  214;  Cannon 
v.  Williams,  14  Colo.  21. 

Connecticut. —  Larkins  v.  Blakeman,  42  Conn. 
292;  White  v.  Washington  School  Dist.,  42 
Conn.  541;  Wilcox  v.  Woodruff,  61  Conn.  578, 
29  Am.  St.  Rep.  222. 

Georgia.  —  Gross  v.  Butler,  72  Ga.  187;  Hun- 
nicott,  etc.,  Co  v.  Van  Hoose,  111  Ga.  518. 

Illinois.  —  Belanger  v.  Hersey,  90  111.  70; 
Butler  v.  Gain,  128  111.  23,  affirming  29  111. 
App.  425;  Campbell  v.  Jacobson,  145  III.  389, 
affirming  46  111.  App.  287;  Cary-Lombatd  . 
Lumber  Co.  v  Fullenwider,  150  111.  629;  Ryer- 
son  v.  Smith,  152  III.  641,  affirming  51  111.  App. 
270;  Mcintosh  v.  Schroeder,  154  111.  520, 
affirming  55  111.  App.  149;  Von  Tobel  v. 
Oitrander,  15S  111.  499,  affirming  56  III.  App. 
381;  Buckely  v.  Commercial- Nat.  Bank,  171 
111.  284,  affirming  62  111.  App.  202;  Crandall  v. 
Lyon,  188  111.  86;  Cairo,  etc.,  R.  Co.  v.  Cauble, 
4  111.  App.  133;  McDonald  v.  Rosengarten,  35 
111.  App.  71,  affirmed  134  111.  126;  Seiler  v. 
Schaefer,  40  111.  App.  74;  Naughten  v.  Palmer, 
46  111.  App.  574;  Knickerbocker  Ice  Co.  v. 
Kirkpatrick,  51  111.  App.  60;  Whitlow  v. 
Champlin,  52  111.  App.  644;  Brady  v.  Pearson 
Lumber  Co.,  58  111.  App.  417;  Peck  v.  Hinds, 
68  111.  App.  319;  May,  etc.,  Brick  Co.  v.  Gen- 
eral Engineering  Co.,  76  111.  App.  380,  affirmed 
180  111.  535;  Aurand  v.  Martin,  87  111.  App. 
337,  affirmed  188  111.  117;  McGralh  v.  Donald- 
son, 87  III.  App.  269;  Friedlaender  v.  McCann, 
91  111.  App.  415;  Metzger  v.  McCann,  92  111. 
App.  109. 


-  A  lien,  once  acquired  by  labor  per- 
of  the  owner,  should  not,  however,  be 

Indiana.  —  Wade  v.  Reitz,  18  Ind.  307; 
Lindley  v.  Cross,  31  Ind.  106,  99  Am.  Dec.  610. 
See  also  Slack  v.  Collins,  145  Ind.  569. 

Iowa.  —  Greene  v.  Ely,  2  Greene  (Iowa)  508; 
Logan  v.  Attix,  7  Iowa  77;  Mears  v.  Stubbs. 
45  Iowa  675;  Brown  v.  Smith,  55  Iowa  31; 
Templin  v.  Chicago,  etc.,  R.  Co.,  73  Iowa  548. 
See  also  Merrit  v.  Fisher,  19  Iowa  354;  Nelson 
v.  Cover,  47  Iowa  250. 

Kansas.  —  Conroy  v.  Perry,  26  Kan.  472; 
Newman  v.  Brown,  27  Kan.  117;  Blattner  v. 
Wadleigh,  48  Kan.  290:  F.  A.  Drew  Glass  Co. 
v.  Eagle  Mill  Co.,  1  Kan.  App.  614;  Rice  v. 
Brown.  1  Kan.  App.  646. 

Kentucky.  —  See  Sternberger  v.  Gowdy,  93 
Ky.  146,  14  Ky.  L.  Rep.  88. 

Louisiana.  —  See  State  v.  Recorder  of  Mort- 
gages, 28  La.  Ann.  534. 

Maine.  —  Piatt  v.  Seavey,  41  Me.  370. 

Maryland .  —  Plummer  v.  Eckenrode,  50  Md. 
225;  Wehr  v.  Shryock.  55  Md.  334;  Reindollar 
v.  Flickinger,  59  Md.  469;  Kenly  v.  Sisters  of 
Charity,  63  Md.  306;  Conway  v.  Crook,  66  Md. 
290. 

Massachusetts.  —  See  Wall  v.  Robinson,  115 
Mass.  429. 

Michigan.  —  Hall  v.  Erkfitz,  (Mich.  1900)  84 
N.  W.  Rep.  310. 

Minnesota.  —  Farmers'  Bank  v.  Winslow,  3 
Minn.  86,  74  Am.  Dec.  740. 

Missouri.  —  See  Walden  v.  Robertson,  120 
Mo.  38;  Putnam  v.  Ross,  46  Mo.  337;  Oster 
v.  Rabeneau,  46  Mo.  595. 

Nebraska.  —  See  Wakefield  v.  Latey,  39  Neb. 
285. 

Nevada.  —  Hunter  v.  Truckee  Lodge,  14 
Nev.  24. 

New  Jersey.  —  See  Donnelly  v.  Johnes,  58  N. 
J.  Eq.  442. 

New  Mexico.  —  Finane  v.  Las  Vegas  Hotel, 
etc.,  Co.,  3  N.  Mex.  256;  Houghton  v.  Las 
Vegas  Hotel,  etc.,  Co.,  3  N.  Mex.  260;  Texas, 
etc.,  R.  Co.  v.  Orman,  3  N.  Mex.  365;  Minor 
v.  Marshall,  6  N.  Mex.  194;  Post  v.  Miles,  7 
N.  Mex.  317;  Ford  v.  Springer  Land  Assoc.,  8 
N.  Mex.  37,  affirmed  168  U.  S.  513. 

Arew  York.  —  People  v.  Knowles,  47  N.  Y. 
415;  Van  Loon  v.  Lyons,  61  N.  Y.  22;  Davids- 
burgh  i'.  Knickerbocker  L.  Ins.  Co.,  90  N.  Y. 
526;  National  Wall  Paper  Co.  v.  Sire,  163  N. 
Y.  122;  Boyd  v.  Basseit,  61  Hun  (N.  Y  )  624, 
16  N.  Y.  Supp.  10;  Moore  r.  McLaughlin,  66 
Hun  (N.  Y.)  133;  Doughty  v.  Devlin,  1  E.  D. 
Smith  (N.  Y.)  625;  Cronkright  v.  Thomson,  1 
E.  D.  Smith  (N.  Y.)  661;  Brown  v.  New  York, 
6  Thomp  &  C.  (N.  Y.)  164;  Burrows  v.  Ford, 
6  N.  Y.  178;  Hubbell  v.  Schreyer,  (Ct.  App.) 
15  Abb.  Pr.  N.  S.  (N.  Y.)  300,  (C.  PI.  Gen.  T.) 
14  Abb  Pr  N.  S.  (N.  Y.)  284.  See  also  Mush- 
litt  v.  Silverman,  50  N.  Y.  360;  Quimby  v. 
Sloan,  2  E.  D.  Smith  (N.  Y.)  G94;  Jackson  v. 
Sloan,  2  E.  D.  Smith  (N.  Y.)  616. 

Oregon.  —  Pilz  v.  Killings  worth,  20  Oregon 
432. 

Pennsylvania.  —  McCay's  Appeal,  37  Pa.  St. 
125;  Wolf  v.  Keeley,  23  Pa.  Co.  Ct.  408.  See 
also  Esterley's  Appeal,  54  Pa.  St.  192. 

South  Dakota.  See  Fullerton  z\  Leonard,  3 
S.  Dak.  118. 

Texas.  —  Tinsley  y.  Boykin,  46  Tex.  5r;2; 
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defeated  by  technicalities,  when  no  rights  of  others  are  infringed,  and  no 
express  command  of  the  statute  is  disobeyed.1 

VI.  General  Rule  for  Construction  of  Statutes.  —  It  has  been  frequently 
announced  as  a  general  rule  that  mechanic's-lien  statutes  are  in  derogation  of 
the  common  law  and  therefore  must,  according  to  a  well-known  canon  of  con- 
struction, be  strictly  construed.3  On  the  other  hand  there  is  a  great  mass  of 
authority  for  the  rule  that  such  statutes  are  remedial  in  their  nature  and  must 
for  that  reason  receive  a  liberal  construction.3 


Berry  v.  McAdams,  93  Tex.  431;  James  v.  St. 
Paul's  Sanitarium,  (Tex.  Civ.  App.  1900)  60  S. 
W.  Rep.  322. 

Virginia.  —  Gilman  v.  Ryan,  95  Va.  494. 

Washington.  —  Kellogg  v.  Littell,  etc.,  Mfg. 
Co.,  1  Wash.  407. 

West  Virginia.  —  Mayes  v.  Ruffners,  8  W. 
Va.  384;  Stout  v.  Golden,  g  W,  Va.  231.  See 
also  Central  City  Brick  Co.  v.  Norfolk,  etc., 
R.  Co..  44  W.  Va.  286. 

Less  Strictness  of  Compliance  Required  as 
Against  Owner  than  as  Against  Others.  —  Murray 
v.  Rapley,  30  Ark.  568. 

The  Owner  of  Property  Cannot  Waive  Compli- 
ance with  the  statutory  requisites  for  the  estab- 
lishment of  a  lien  so  as  to  let  in  claimants  who 
have  not  complied  with  such  requisites,  and 
thus,  according  to  the  Connecticut  rule  of  ap- 
portionment, reduce  the  amount  which  would 
otherwise  be  recovered  by  those  who  have 
established  their  liens  by  complying  with  the 
statute.  White  v.  Washington  School  Dist., 
42  Conn.  541. 

Where  Lien  Created  by  Constitution.  —  Strang 
v.  Pray,  89  Tex.  525. 

1.  Darling  v.  Gould,  83  Me.  134. 

2.  Rule  of  Strict  Construction  —  California.  — 
Botiomly  v.  Grace  Church,  2  Cal.  90. 

Colorado.  —  Arkansas  River  Land,  etc.,  Co. 
v.  Flinn,3  Colo.  App.  381;  Rice  //.  Carmichael, 
4  Colo.  App.  84;  Sayre-Newton  Lumber  Co. 
v.  Park,  4  Colo.  App.  482 

Georgia.  —  Fox  v.  Rucker,  30  Ga.  525.  See 
also  Seeman  v.  Schultze,  100  Ga.  603. 

Hawaii.  —  Aliens.  Red  ward.  10  Hawaii  151. 

Illinois.  —  Cook  v.  Heald,  21  111.  425; 
Stephens  v.  Holmes,  64  111.  336;  Rothgerber  v. 
Dupuy,  64  111.  452;  Huntington  v.  Barton.  64 
111.  502;  Canisius  v.  Merrill,  65  111  67;  Bryan 
v.  Whitford,  66  111.  33;  Belanger  v.  Hersey,  90 
111.  70;  Butler  v.  Gain,  128  111.  23,  affirming  29 
III.  App.  425;  Shaw  v.  Chicago  Sash,  etc.,  Mfg. 
Co.,  144  111,  520;  Williams  v.  Vanderbilt,  145 
111.  238,  36  Am.  St.  Rep.  486;  Cary-Lnmbard 
Lumber  Co.  v.  Fullenwider,  150  111.  629; 
Ryerson  v.  Smith,  152  111.  641,  affirming  51  111. 
App.  270;  Mcintosh  v.  Scliroeder,  154  111.  520, 
affirming  55  111.  App.  149;  Freeman  v.  Rinaker, 
185  111.  172;  Bayard  v.  McGraw,  1  111.  App. 
134;  Simon  v.  Blocks,  16  111.  App.  450;  Stoul 
v.  Sower,  22  111.  App.  65;  McDonald  v.  Rosen- 
garten,  35  III.  App.  71.  affirmed  134  111.  126; 
Seiler  v.  Schaefer,  40  111.  App.  74;  May,  etc.. 
Brick  Co.  v.  General  Engineering  Co.,  76  111. 
App.  380,  affirmed  180  III.  535;  McGrath  v. 
Donaldson,  87  111.  App.  269.  See  also  Mc- 
Clutken  v.  Logan,  23  111.  79. 

Limits  of  Strict  Construction. — -While  the 
mechanic's-lien  act  should  be  strictly  con- 
strued, the  construction  should  not  be  so 
illiberal  and  artificial  as  to  impair  the  statute 
or  to  prevent  relief  being  granted  under  it  by 


the  courts.  Stout  Sower,  22  111.  App.  65, 
Culver  v.  Schroth,  153  111.  437,  affirming  54  111. 
App.  643;  Hubbell  v.  Schreyer,  (Ct.  App.)  15 
Abb.  Pr.  N.  S.  (N.  Y.)  300,  reversing  (C.  PI. 
Gen.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.)  284. 

A  Mechanic's-lien  Statute  Should  Not  Receive  a 
Strained  and  Unnecessary  Construction  which 
would  make  it  unreasonable,  oppressive,  and 
inlolerable  as  against  the  owner  of  the  prop- 
erly. Herrell  v.  Donovan,  7  App.  Cas.  (D. 
C.)  322. 

3.  Rule  of  Liberal  Construction  —  United  States. 
—  Springer  Land  Assoc.  v.  Ford,  168  U.  S.  513. 
Arkansas.  —  While  v.  Chaffin,  32  Ark.  59. 
California.  —  Corbetl  v.  Chambers,  109  Cal. 
178;  McGinty  v.  Morgan,  122  Cal.  103;  Ma- 
comber  v.  Bigelow,  126  Cal.  9. 

Colorado.  —  Barnard  v.  McKenzie,  4  'Colo. 
252;  Greeley,  etc.,  R.  Co.  v.  Harris,  12  Colo. 
226;  Williams  v.  Uncom pahgre  Canal  Co.,  13 
Colo.  469;  Cannon  v.  Williams,  14  Colo.  21; 
Rico  Reduction,  etc.,  Co.  v.  Musgrave,  14 
Colo.  79;  Empire  Land,  etc..  Co.  v.  Engley, 
18  Colo.  394;  Hanna  v.  Colorado  Sav.  Bank,  3 
Colo.  App.  28;  Florman  v.  School  Dist.  No. 
11,  6  Colo.  App.  319;  Small  v.  Foley  8  Colo. 
App.  441;  Cary  Hard  ware  Co.  v.  McCarty,  10 
Colo.  App.  200,  distinguishing  Arkansas  River 
Land,  etc.,  Co.  v.  Flinn,  3  Colo.  App.  382,  and 
Rice  v.  Carmichael,  4  Colo.  App.  86. 

Connecticut.  —  See  Lindsay  v.  Gunning,  59 
Conn.  296;  Balch  v.  Chaffee,  73  Conn.  318. 

Indiana.  —  Midland  R.  Co.  v.  Wilcox,  122 
Ind.  84;  Clark  v.  Huey,  12  Ind.  App.  224. 
See  also  McNamee  v.  Rauck,  128  Ind.  59. 

lo'wa.  — See  Greene  v.  Ely,  2  Greene  (Iowa) 
508. 

Kansas.  —  Deatherage  v.  Henderson,  43 
Kan.  684;  Badger  Lumber  Co.  v.  Marion 
Water  Supply,  etc.,  Co.,  48  Kan.  182;  F.  A. 
Drew  Glass  Co.  v.  Eagle  Mill  Co.,  1  Kan.  App. 
614. 

Kentucky.  —  Waddy  Blue  Grass  Creamery 
Co.  v.  Davis-Rankin  Bldg.,  etc.,  Co.,  (Ky. 
1898)  45  S.  W.  Rep.  895. 

Maine.  —  Durling  v.  Gould,  83  Me.  134. 
Maryland.  —  Reindollar    v.   Flickinger,  59 
Md.  469;  Kenly  v.  Sisters  of  Charity,  63  Md. 
306;  Basshor  v.  Baltimore,  etc.,  R.  Co.,  65 
Md.  99. 

Michigan.  —  Smalley  v.  Northwestern  Terra- 
Cotta  Co.,  113  Mich.  141. 

Mississippi.  —  Buchanan  v.  Smith,  43  Miss. 
90:  Weathersby  v.  Sinclair,  43  Miss.  189. 

Missouri.  —  Oster  v.  Rabeneau,  46  Mo.  59';; 
DeWitt  v.  Smith,  63  Mo.  263;  Dugan  Cut 
Stone  Co.  v.  Gray,  114  Mo.  497,  35  Am.  St. 
Rep.  767;  Hicks  v.  Scofield,  121  Mo.  381;  Earl 
v.  Scofield,  121  Mo.  390;  Baldwin  v.  Merrick, 
1  Mo.  App.  281;  McAdow  v.  Sturtevant,  41 
Mo.  App.  220.  See  also  Putnam  v.  Ross,  46 
Mo.  337. 
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Seeming  Conflict  of  Authority  Explained.  —  Much  of  this  seeming  conflict  of 
authority  is,  however,  more  apparent  than  real.  It  arises  in  many  instances 
from  a  neglect  to  scrutinize  closely  the  special  circumstances  of  the  case 
under  review  and  the  particular  part  of  the  statute  construed,  and  also  from 
the  fact,  often  overlooked,  that  there  are  material  differences  in  the  statutes 
of  the  various  states.  While  it  is  true  that  such  portions  of  a  mechanic's- 
lien  statute  as  create  the  right  to  the  lien  are  in  derogation  of  the  common  law, 
and  therefore  subject  to  the  well-known  canon  of  construction  that  they  must 
be  construed  strictly,  it  also  may  be  and  as  to  the  greater  portion  o'f  the  same 
statute  invariably  is  the  case  that  its  provisions  are  remedial  in  their  nature  and 
relate  solely  to  the  manner  of  enforcing  the  lien  already  given,  and  hence, 
according  to  another  rule  of  construction,  equally  well  settled,  should  be 
liberally  construed.  If  the  facts  of  each  case  are  thoroughly  investigated 
with  reference  to  this  distinction,  the  opinions  of  courts  can  be  reconciled  in 
many  instances  where  they  would  appear  at  first  glance  to  be  in  direct 
conflict.1 

No  Inflexible  Rule  Can  Be  Laid  Down.  —  No  inflexible  rule  of  either  strict  or 
liberal  construction  can  be  laid  down  which  will  be  applicable  to  every  part 
of  a  mechanic's-lien  statute,  in  the  absence  of  a  provision  in  the  statute  itself 
as  to  how  it  shall  be  construed.2 

The  Safe  Bule.  —  The  nearest  approach  to  a  general  rule  which  can  be  safely 
laid  down  would  seem  to  be  that  the  remedial  portions  of  mechanic's-lien 
statutes  should  be  liberally  construed,  but  that  the  other  parts,  those  upon 
which  the  right  to  the  existence  of  a  lien  depends,  being  in  derogation  of  the 
common  law,  should  be  strictly  construed.3 

VII.  Property  Subject  to  Lien  —  1.  General  Rule  —  a.  Rule  Stated.  — 
As  a  general  rule,  a  mechanic's  lien  attaches  to  the  building4  or  improve- 


Nebraska.  —  While  Lake  Lumber  Co.  v. 
Russell,  22  Neb.  126,  3  Am.  St.  Rep.  262. 

New  Mexico.  —  Texas,  etc.,  R.  Co.  v.  Orinan, 
3  N.  Mex.  365;  Mountain  Electric  Co.  v.  Miles, 
9  N.  Mex.  512;  Ford  v.  Springer  Land  Assoc.,  8 
N.  Mex.  37,  overruling  Finane  v.  Las  Vegas 
Hotel,  etc.,  Co.,  3  N.  Mex.  256.  See  also 
Texas,  etc.,  R.  Co.  v.  Orman,  3  N.  Mex.  365. 
Compare  Minor  v.  Marshall,  6  N.  Mex.  194. 

New  York.  —  Spruck  v.  McRoberis,  139  N. 
Y.  193;  Tubridy  v.  Wright,  144  N.  Y.  519,  43 
Am.  St.  Rep.  776,  note,  affirming  (C.  PI.  Gen. 
T.)  7  Misc.  (N.  Y.)  403;  Boyd  v.  Bassett,  61 
Hun  (N.  Y.)  624,  16  N.  Y.  Supp.  10. 

South  Dakota.  —  Hill  v.  Alliance  Bldg.  Co., 
6  S.  Dak.  160. 

Tennessee.  —  Nanz  v.  Cumberland  Gap  Park 
Co.,  103  Tenn.  299,  76  Am.  St.  Rep.  650. 

Wisconsin.  —  Vilas  v.  McDonough  Mfg.  Co., 
91  Wis.  607,  51  Am.  St.  Rep.  925. 

Statutes  Requiring  Liberal  Construction  — 
Maryland.  —  Plumrner  v.  Eckenrode,  50  Md. 
225.    See  also  Blake  v.  Pitcher,  46  Md.  453. 

New  York.  —  National  Wall  Paper  Co.  v. 
Sire,  163  N.  Y.  122;  Ringle  v.  Wallis  Iron 
Works,  149  N.  Y.  439;  Ogden  v.  Alexander, 
140  N.  Y.  356,  affirming-  63  Hun  (N.  Y.)  56. 
See  also  Kelly  v.  Bloomingdale,  139  N.  Y.  343, 
affirming  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
126. 

Texas.  —  Schultze  v.  Alamo  Ice,  etc.  Co.,  2 
Tex.  Civ.  App.  236. 

The  Rule  Adopted  in  Kentucky  is  that  statutes 
in  derogation  of  the  common  law  are  not 
taken  strictly,  but  are  liberally  construed  with 
a  view  to  promote  their  objects.  Montgomery 
v.  Allen,  tKy.  1899)  53  S.  W.  Rep.  813. 


Limits  of  Liberal  Construction.  —  While  a 
liberal  construction  should  be  given  to  the  pro- 
visions of  a  mechanic's-lien  statute  to  the  end 
that  the  purpose  of  its  enactment  may  not  be 
defeated,  still  its  scope  cannot  be  enlarged  by 
attaching  10  the  language  employed  a  forced 
or  unusual  meaning.  Florman  v.  School  Dist. 
No.  11,  6  Colo.  App.  319. 

1.  Seeming  Conflict  Explained.  —  Cary  Hard- 
ward  Co.  v.  McCarty,  10  Colo.  App.  200. 

2.  No  Inflexible  Rule  Can  Be  Laid  Down.  — 
Cary  Hardvvard  Co.  v.  McCartj  ,  10  Colo.  App. 
200.    See  also  Wescatt  v.  Bunker,  83  Me.  499. 

3.  The  Safe  Bule.  —  Maher  v.  Sliull,  11  Colo. 
App.  322.  See  also  Murray  v.  Rapley,  30  Ark. 
568;  Anderson  v.  Seamans,  49  Ark.  475;  Buck- 
ley v.  Tavlor,  51  Ark.  302;  Tenney  v.  Sly,  54 
Ark.  93;  Cary  Hardware  Co.  v.  McCarty,  10 
Colo.  App.  200;  Shaw  v.  Young,  87  Me.  271; 
Smalley  v.  Northwestern  Teria-Cotta  Co.,  113 
Mich.  141 ;  Thompson  v.  Baxter,  92  Tenn.  305, 
36  Am.  Si.  Rep.  85;  Nanz  v.  Cumberland  Gap 
Park  Co.,  103  Tenn  299,  76  Am,  St.  Rep.  650. 

Mechanic's-lien  Laws  Are  to  Be  Construed  as 
Other  Statutes,  Introductive  of  a  New  Policy,  Are 
Construed;  and  while  it  is  not  permissible,  un- 
der the  guise  of  interpretation,  to  extend  the 
provisions  of  the  enactments  to  cases  not  pro- 
vided for,  it  is  equally  unjust  and  unauthor- 
ized to  emasculate  the  statutes  by  a  narrow  or 
strict  construction  of  their  beneficial  pro- 
visions. Ex  p.  Schmidt,  62  Ala.  252.  See 
also  Williams  v.  Chapman,  17  111.  423,  65  Am. 
Dec.  669;  Phillips  v.  Stone,  25  111.  77. 

4.  Statute  Applies  Only  to  Buildings  Erected, 
etc.  —  Short      Ames,  121  Pa.  St.  536. 

Lien  Must  Be  Enforced  Against  Building.  —  A 
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ment  1  upon  or  for  which  the  labor  is  performed  or  the  material  furnished,* 
and  also  to  the  land  upon  which  such  building  or  improvement  is  situated.3 
But  Where  the  Law  Fixes  a  Lien  Merely  on  Improvements  put  on  a  house,  a  verdict 
extending  the  lien  over  all  the  premises,  the  ground  on  which  the  house 


workman  or  mechanic  who  repairs  the  sugar 
house  on  a  plantation,  and  the  machinery 
therein,  is  not  entitled  to  a  privilege  on  the 
crops  or  movables  on  the  place,  but  his  privi- 
lege must  be  enforced  against  the  buildings  he 
repaired.    Saloy  v.  Dra?on,  37  La.  Ann.  71. 

What  Is  a  Building  —  Any  Permanent  Structure. 
—  Wheeler  v.  Pierce,  167  Pa.  St.  416,  46  Am. 
St.  Rep.  679.  See  also  Short  v.  Miller,  120  Pa. 
St.  470. 

A  Cellar  Wall  without  any  superstructure  is 
not  a  building.  Florin  v.  Mclntire,  14  Pa.  Co. 
Ct.  127. 

1.  Building  and  Improvement  Are  Synonymous 
Terms  as  used  in  the  mechanic's-lien  statute. 
Meistrell  v.  Reach,  56  Mo.  App.  243;  Richard- 
son v.  Koch,  81  Mo.  264. 

2.  Labor  Must  Have  Been  Performed  upon  or 
Materials  Furnished  for  Building  or  Improvement 
upon  Which  Lien  Claimed.  —  Leftwich  Lumber 
Co.  v.  Florence  Mut.  Bldg.,  etc.,  Assoc.,  104 
Ala.  584,  McClain  v.  Hutton,  131  Cal.  132; 
Nich  Us  v,  CuU-er,  51  Conn.  177;  Hill  v.  Bra- 
den,  54  Ind.  72;  Crawf ordsville  v.  Brundage, 
57  Ind.  262;  Dalles  Lumber,  etc.,  Co.  v.  Wasco 
Woolen  Mfg.  Co.,  3  Oregon  527.  See  also 
Fresno  Loan,  etc.,  Bank  Husted,  (Cal.  1897) 
49  Pac.  Rep.  195;  Hill  v.  Ryan,  54  Ind.  118; 
Wilson  v.  Wilson,  51  Md.  159;  Fitzpatrick  v. 
Thomas,  61  Mo.  515;  Ragon  v.  Howard,  97 
Tenn.  334;  Currier  v.  Friedrick,  22  Grant  Ch. 
(U.  C.)  243.  Compare  McCormack  v.  Phillips, 
4  Dak.  506. 

Facts  Sufficient  to  Identify  Building  on  Which 
Work  Done.  —  Pease  v.  Thompson,  67  Iowa  70. 
Materials  Used  in  Property  Sublet. —  In  an 

action  to  enforce  a  mechanic's  lien  against  the 
owner  of  property  and  his  lessee  for  materials 
furnished  under  a  contract  with  the  lessee,  it 
was  contended  that  a  large  pare  of  the  ma- 
terials furnished  were  not  used  in  the  room 
rented  by  such  lessee,  but  the  evidence  was  to 
the  effect  that  after  the  lessee  had  rented  the 
room  he  sublet  a  portion  thereof,  and  prob- 
ably some  of  the  material  furnished  was  used 
in  the  portion  so  sublet.  It  was  held  that  in 
any  event  the  material  was  used  in  the  room 
rented  by  the  lessee,  and  the  lien  should  be 
sustained.  Nottingham  v.  McKendrick,  (Ore- 
gon 1901)  63  Pac.  Rep.  822. 

3.  Lien  Attaches  to  Lands  as  Well  as  Buildings, 
etc.  —  Alabama.  —  Montandon  v.  Deas,  14  Ala. 
33,  48  Am.  Dec.  84;  Geiger  v.  Hussey,  63  Ala. 
338;  Montgomery  Iron  Works  v.  Dorman,  78 
Ala.  218;  Turner  v.  Robbins,  78  Ala.  592; 
May,  etc.,  Hardware  Co.  v.  McConnell,  102 
Ala.  577;  Nunnally  v.  Dorand,  110  Ala.  539, 

Arizona.  —  Gates  v.  Fredericks,  (Ariz.  1898) 
52  Pac.  Rep.  1 118. 

Arkansas.  —  Cotton  v.  Penzel,  44  Ark.  485. 

California.  —  Willamette  Steam  Mills  Co.  v. 
Kremer,  94  Cal.  205;  Sachse  v.  Auburn,  95 
Cal.  650;  Evans  v.  Judson,  120  Cal.  282;  Fresno 
Loan,  etc.,  Bank  v.  Husted,  (Cal.  1897)  49  Pac. 
Rep.  195. 


Florida. — Clarkson  v  Louderback,  36  Fla. 

660. 

Illinois.  —  Streator  Tile  Works  v.  Coe,  53 
III.  App.  483.  See  also  Steigleman  v.  McBride, 
17  111.  300;  Lewis  v.  Rose,  b2  111.  574. 

Indiana.  —  Baylies  v.  Sinex,  21  Ind.  45; 
Scott  v.  Goldinghorst,  123  Ind.  268. 

Iozva.  — Carter  v.  Humboldt  F.  Ins.  Co.,  12 
Iowa  287;  Wilson  v.  Reuler,  29  Iowa  176;  Hea- 
ton  v.  Horr,  42  Iowa  187;  Dierks  v.  Walrod, 
66  Iowa  354;  Early  v.  Burt,  68  Iowa  716;  Foster 
v.  Tierney,  91  Iowa  253,  51  Am.  St.  Rep.  343. 

Kentucky.  —  Foushee  v.  Grigsby,  12  Bush 
(Ky.)  75- 

Louisiana.  — Jones  v.  Mt.  Zion,  30  La.  Ann. 
711.    See  also  Brink  v.  Bartlett,  105  La.  336. 

Maine.- — Shaw  v.  Young,  87  Me.  271.  See 
also  Dustin  v.  Crosby,  75  Me.  75 ;  -Skillin  v. 
Moore,  79  Me.  554. 

Maryland.  —  Beehler  v.  Ijams,  72  Md.  193. 
Massachusetts.  —  Collins  v.  Patch,  156  Mass. 
317. 

Minnesota.  —  Lax  v.  Peterson,  42  Minn.  214; 
Glass  v.  St.  Paul  Park  Carriage,  etc.,  Co.,  43 
Minn.  228. 

Montana. — Johnson  v.  Puritan  Min.  Co., 
19  Mont.  30. 

New  Jersey.  —  See  Mutual  Ben.  L.  Ins.  Co. 
v.  Rovvand,  26  N.  J.  Eq.  389. 

New  Mexico.  —  Post  v.  Miles,  7  N.  Mex.  317; 
Mountain  Electric  Co.  v.  Miles,  9  N.  Mex.  512. 

North  Carolina.  —  Broyhill  v.  Gaither,  119 
N.  Car.  443. 

Ohio. — Ruiherfoord  v.  Cincinnati,  etc.,  R. 
Co.,  35  Ohio  St.  559. 

Oregon,  —  Willamette  Mills  Co.  v.  Shea,  24 
Oregon  40;  Idaho  Bank  v.  Malheur  County, 
30  Oregon  420. 

Pennsylvania.  —  Presbyterian  Church  v. 
Stettler,  26  Pa.  St.  246;  Wigton's  Appeal,  28 
Pa.  St.  161. 

Texas.  —  Bassett  v.  Mills,  89  Tex.  162; 
Strang  v.  Pray,  89  Tex.  525;  Lindsley  v.  Parks, 
17  Tex.  Civ.  App.  527;  Cain  v.  Texas  Bldg., 
etc..  Assoc.,  21  Tex.  Civ.  App.  61. 

Washington.  —  Kellogg  v.  Littell,  etc.,  Mfg. 
Co.,  1  Wash.  407;  Front  St.  Cable  R.  Co.  v. 
Johnson,  2  Wash.  112. 

Building  Subsequently  Erected  on  Lot.  —  Upon 
the  destruction  of  the  building  on  account  of 
which  the  lien  is  claimed  and  the  erection  of 
another  building  on  the  lot  by  another  person, 
such  new  building  becomes  a  pari  of  the  realty 
and  subject  to  the  lien.  Cain  v.  Texas  Bldg., 
etc.,  Assoc.,  21  Tex.  Civ.  App.  61. 

Vermont  Rule.  —  In  a  Vermont  case  (decided 
in  1864)  it  was  held  that  a  mechanic's  lien 
rested  only  upon  the  building  on  which  the 
work  was  done,  but  carried  wilh  it  such  right 
to  the  land  on  which  the  building  stood  and 
which  was  appurtenant  to  it  as  should  be  ne- 
cessary to  enable  the  claimants  to  hold,  appro- 
priate, and  use  the  building  for  all  the  legiti- 
mate purposes  to  which  it  might  be  put  in 
order  to  render  it  available  as  property  in  its 
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stands  as  well  as  the  house  itself,  is  erroneous.1 

b.  Building  or  Improvement  Must  Be  on  Land  Against  Which 
Lien  Claimed.  —  It  is  essential  to  the  acquisition  and  maintenance  of  a 
mechanic's  lien  against  any  particular  piece  of  land,  that  the  building  or 
improvement  on  account  of  which  the  lien  is  claimed  should  Le  situated  on 
such  land;2  the  lien  cannot  be  extended  to  any  other  land  or  buildings 
thereon  even  though  such  buildings  be  used  in  connection  with  the  improve- 
ment lor  which  the  lien  is  claimed.3  Under  certain  circumstances,  however, 
where  a  lien  has  been  acquired  upon  several  lots  for  improvements  upon  all 
of  them,  full  satisfaction  may  be  had  out  of  some  of  the  lots  only,  though 
the  claim  includes  the  amount  due  for  the  improvements  on  the  other  lots.4 

c.  Lien  Extends  to  Entire  Building  or  Improvement.  —  In  the 
absence  of  any  language  in  the  statute  showing  a  different  intention  on  the 
part  of  the  legislature,5  the  lien  of  a  person  performing  labor  in  or  furnishing 
materials  for  the  construction  or  improvement  of  any  building  or  structure 
extends  to  the  whole  of  such  building  or  structure,  and  cannot  be  confined 


full  value  and  usefulness.  Roby  v.  State  Uni- 
versitv,  36  Vt.  564. 

1.  Lien  Given  on  Improvements  Alone.  —  Gas- 
kill  v.  Davis,  66  Ga.  665. 

2.  Building  or  Improvement  Must  Be  on  Land 
Against  Which  Lien  Claimed  —  United  States.  — 
Pacific  Rolling  Mills  Co.  v.  James  St.  Constr. 
Co.,  68  Fed.  Rep.  966,  29  U.  S.  App.  698. 

Alabama. — See  Eufaula  Water  Co.  v.  Ad- 
dysion  Pipe,  etc.,  Co.,  89  Ala.  552;  Lane,  etc., 
Co.  v.  Jones,  79  Ala.  156. 

Arkansas.  —  Meek  v.  Parker,  63  Ark.  367,  58 
Am.  St.  Rep.  119. 

Colorado. — Johnston  v.  Benneit,  6  Colo. 
App.  362. 

Illinois.  — Woodburn  v.  Gifford,  66  111.  285; 
Pannelee  z:  Hambleton,  19  111.  615;  Goodman 
v.  Tried,  55  111.  App.  362.  See  also  Van  Lone 
v.  Whittemore,  19  111.  App.  447;  Bayard  v. 
McGraw,  1  111.  App.  134;  Portones  v.  Bade- 
noch,  132  111.  377. 

Iowa.  —  Hutlon  v.  Maines,  68  Iowa  650. 

Massachusetts.  —  Landers  v.  Dexter,  106 
Mass.  531;  Pollock  v.  Morrison,  176  Mass.  83. 
See  ilso  Foster  v.  Cox,  123  Mass.  45;  McGuin- 
ness  v.  Boyle,  123  Mass.  570,  25  Am.  Rep. 
123. 

Nebraska.  —  Western  Cornice,  etc.,  Works 
v.  Leavenworth,  52  Neb.  418.  See  also  Byrd 
v.  Cochran,  39  Neb.  109;  Hines  v.  Cochran,  44 
Neb.  12;  Badger  Lumber  Co.  v.  Holmes,  44 
Neb.  244,  48  Am.  St.  Rep.  726,  55  Neb.  473. 

There  Are  a  Few  Exceptions  to  This  Rule,  where 
a  lien  may  be  acquired  on  a  lot  for  improve- 
ments, such  as  sidewalks,  pipes,  electric  light 
wires,  etc.,  which  though  not  on  the  lot  are 
connected  with  improvements  thereon.  See 
infra,  this  title.  Nature  of  Improvement  for 
Which  Lien  May  Exist. 

Lien  Cannot  Attach  to  Adjoining  Tract  of  Same 
Owner.  — Woodburn  v.  Gifford,  66  111.  285. 
See  also  Seiler  v.  Schaefer,  40  111.  App  74. 

Building  Extending  over  Division  Line.  —  A 
mechanic's  lien  cannot  be  defeated  merely  be- 
cause a  portion  of  the  building  extends  over 
the  dividing  line  and  upon  the  land  of  an  ad- 
joining owner,  where  there  is  evidence  to 
establish  the  amount  due  for  the  labor  per- 
formed upon  that  part  of  the  building  which 
stands  upon  the  land  of  the  defendant.  Batch- 


elder  v.  Hutchinson,  161  Mass.  462.  Compare 
McGuinness  v.  Boyle,  123  Mass.  570,  25  Am. 
Rep.  123. 

Burden  of  Proof.  —  The  burden  of  proving 
that  the  improvements  are  situated  on  the 
land  described  in  the  affidavit  and  statement, 
and  that  the  defendant  is  the  owner  of  such 
land,  is  upon  the  plaintiff  who  claims  the  lien, 
where  the  answer  of  the  defendant  has  con- 
tained a  general  denial  of  all  the  allegations 
of  the  petition  in  which  the  plaintiff  alleged 
these  matters.    H utton  v.  Maines,  68  Iowa 650. 

Where  the  Original  Contract  Is  Void,  a  sub- 
contractor's lien,  under  the  California  statute, 
is  properly  confined  to  the  building  upon  which 
the  work  was  done,  although  the  original  con- 
tract embraced  other  buildings.  Macomberz'. 
Bigelow,  126  Cal.  9.  See  also  Brunner  v. 
Marks,  98  Cal.  374. 

3.  Land  and  Buildings  Used  in  Connection  with 
Improvement.  —  McDonald  v.  Minneapolis 
Lumber  Co.,  28  Minn.  262.  See  also  Paddock 
v.  Stout,  121  III.  571,  affirming  Stout  v.  Sower, 
22  111  App.  65;  Wharton  v.  Douglas,  92  Pa. 
St.  66. 

Improvement  Appurtenant  to  Two  Establish- 
ments. —  A  stack  erected  in  a  building  used  as 
a  pork-house,  for  the  joint  purposes  of  serving 
the  pork-house  and  of  generating  steam  and 
running  machinery  in  a  distillery  attached 
thereto  which  can  be  used  as  a  distillery  only 
in  connection  with  the  pork-house,  must  be 
regarded  as  a  structure  necessary  to  both 
establishments  and  as  a  part  thereof,  although 
the  pork-house  may  be  used  independently  of 
the  distillery;  and  a  mechanic  has  a  lien  on 
both  establishments  for  the  constructionof  the 
stack.    Bodlev  v.  Denmead,  1  W.  Va.  249. 

4.  Full  Satisfaction  Out  of  Portion  Only  of  Lots 
Charged.  —  Badger  Lumber  Co.  v.  Holmes,  55 
Neb.  473.  See  also  Livingston  v.  Miller, 
(Supm.  Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  371. 

5.  Under  the  New  Jersey  Statute  declaring  that 
"  any  addition  erected  to  a  former  building 
*  *  *  shall  be  considered  a  building  for 
the  purposes  of  this  act,"  the  lien  covers  onlv 
the  addition  which  is  declared  to  be  a  building 
for  the  purposes  of  the  act;  and  does  not  cover 
the  building  to  which  the  addition  is  attached. 
Whitenack  v.  Noe,  11  N.  J.  Eq.  321. 
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to  the  particular  portion  thereof  into  which  his  labor  and  materials  have  gone, 
or  acquired  against  such  portion  only.1 

Canals.  —  It  has  been  held,  however,  in  several  cases  which  have  arisen  in 
reference  to  canals  constructed  by  distinct  sections  or  divisions,  that  the  lien 
attaches  only  to  those  sections  or  divisions  upon  or  for  which  the  claimant 
has  performed  labor  or  furnished  materials.3 

d.  Extent  of  Land  Covered  by  Lien  —  (i)  Amount  Necessary  for 
Convenient  Use.  —  In  some  jurisdictions  the  lien  is  expressly  extended  to  so 
much  of  the  land  surrounding  the  building  or  improvement  as  is  necessary 
and  proper  for  its  convenient  use  and  occupation  for  the  purpose  for  which  it 
was  intended,  and  even  a  statute  giving  a  lien  merely  on  the  land  upon  which 
the  building  or  improvement  is  situated  will  be  construed  to  give  a  lien  on 
the  surrounding  land  of  the  same  owner  to  this  extent.3 


1.  Lien  Extends  to  Entire  Building  or  Structure 

—  United  Stales. — Oconto  Water  Co.  v.  Na- 
tioial  Foundry,  etc.,  Works,  59  Fed.  Rep.  19, 
18  U.  S.  App.  380,  52  Fed.  Rep.  43. 

California.  —  Willamette  Steam  Mills  Co.  v. 
Kremer,  94  Cal.  210,  24  Pac.  Rep.  1026.  See 
also  Brunner  v.  Marks,  98  Cal.  374. 

Connecticut.  —  Stockivell  v.  Campbell,  39 
Conn.  363,  r2  Am.  Rep.  393. 

Illinois.  —  See  Mantonya  v.  Reilly,  83  111. 
App.  275,  affirmed  184  III.  183. 

Indiana.  —  See  Baylies      Sinex,  21  Ind.  45. 

Iowa. —  Equitable  L.  Ins.  Co.  v.  Slye,  45 
loiva  615. 

Missouri.  — Seidel  v.  Bloeser,  77  Mc.  App. 
172. 

Montana.  —  Monlana  Lumber,  etc.,  Co.  v. 
Obelisk  Min.  Concentrating  Co.,  15  Mont.  20. 

New  Mexico.  —  Mountain  Electric  Co.  v. 
Miles,  9  N.  Mex.  512. 

Pennsylvania.  —  Nelson  v.  Campbell,  28  Pa. 
St.  156;  Lightfoot  v.  Krug,  35  Pa  St.  348; 
Harman  v.  Cummings,  43  Pa.  St.  322;  Cowan 
v.  Pennsylvania  Plate  Glass  Co.,  rS4  Pa.  St.  16. 

Washington.  —  Wr-ght  v.  Coivie,  5  Wash. 
341- 

Wisconsin.  —  Vilas  v.  McDonough  Mfg.  Co., 
91  Wis.  607,  51  Am.  St.  Rep,  925. 

Buildings  Constituting  a  Single  Plant.  —  A  sin- 
gle lien  may  be  had  upon  all  the  buildings  and 
land  constituting  a  single  plant,  for  materials 
used  in  an  improvement  relating  to  all  the 
buildings,  without  specifying  the  particular 
buildings  for  ivhich  the  separate  portions  of  the 
materials  were  furnished.  Premier  Steel  Co. 
v.  McEl waine-Richards  Co.,  144  Ind.  614 

But  under  the  Missouri  statute  several 
buildings,  though  they  constitute  a  single 
plant,  cannot  be  subjected  to  a  lien  for  an  en- 
gine placed  in  one  of  them  after  they  have  all 
been  built,  and  used  only  for  a  certain  purpose 
in  such  buililing.  Hooven,  etc.,  Co.  v.  Feath- 
erstone,  99  Fed.  Rep.  180 

2.  Lien  on  Particular  Sections  of  Canals.  — 
South  Fork  Canal  Co.  v.  Gordon,  6  Wall  (U. 
S.)  561;  Pacific  Rolling  Mill  Co.  v.  Bear  Valley 
Irrigation  Co.,  120  Cal.  94  65  Am.  Si.  Rep. 
158;  Crejr  v.  Cache  Valley  Canal  Co.,  (Idaho 
1894)  38  Pac.  Rep.  653. 

3.  Surrounding  Land  Necessary  for  Convenient 
Use —  California.  —  Tibbetts  v.  Mooie,  23  Cal. 
213;  Green  v.  Chandler,  54  Cal.  626;  Lothian 
v.  Wood.  55  Cal.  159;  Willamette  Steam  Mills 
Co.  v.  Kremer,  94  Cal.  205;  Tunis  v.  Lakeport 
Agricultural  Park  Assoc.,  98  Cal.  285;  Cowan 


v.  Griffith,  108  Cal.  224,  49  Am.  St.  Rep.  82; 
Ward  v.  Crane,  118  Cal.  676;  Macomber  v. 
Bigelow,  126  Cal.  9;  Fresno  Loan,  etc.,  Bank 
v.  Husted,  (Cal.  1897)  49  Pac.  Rep.  195.  See 
also  Dusy  v.  Prudom,  95  Cal.  646;  Sachse  v. 
Auburn,  95  Cal.  650. 

Connecticut.  —  Charleston  Bank  v.  Curtiss, 
18  Conn.  342,  46  Am.  Dec.  325;  Lindsay  v. 
Gunning,  59  Conn.  296. 

Colorado.  —  Colorado  Iron  Works  v.  Taylor, 
12  Colo.  App.  451. 

Idaho.  —  Creer  v.  Cache  Valley  Canal  Co., 
(Idaho  1S94)  38  Pac.  Rep.  653. 

Indiana.  —  W hite  v.  Stanton,  ill  Ind.  540. 
Maryland.  - —  Beehler  r.  Ijams,  72  Md.  193. 
Nevada.  —  Gould  v.  Wise,  18  Nev.  253. 
New  Jersey.  —  Derrickson  v.  Edwards,  29  N. 
J.  L.  468,  80  Am.  Dec    220;  Edwards  v.  Der- 
rickson, 28  N.  J.  L.  39. 

New  Mexico.  —  Mountain  Electric  Co.  v. 
Miles,  9  N.  Mex.  512. 

Pennsylvania.  —  Nelson  v  Campbell,  28  Pa. 
St.  156;  Thomas  v.  Smith,  42  Pa.  St.  68 ;  Moun- 
tain City  Market  House, etc.,  Assoc.  v.  Kearns, 
103  Pa.  St.  403;  Harbach  v.  Kurth,  131  Pa.  St. 
177,  25  W.  N.  C.  (Pa.)  301;  Keppel  v.  Jackson, 
3  W.  &  S.  (Pa.)  320;  Thompson  v.  Porter,  14 
Pa.  Co.  Ct.  232.  See  also  Flickinger  v.  Huber, 
31  Pa.  St.  344;  Scardi  v.  Keystone  Oil  Co.,  149 
Pa.  St.  139,  148;  Oil  City  Sav.  Bank's  Appeal, 
149  Pa.  Si.  147;  Manufacturers'  Gas  Co.'s 
Appeal,  149  Pa.  St.  147. 

Texas. — Claes  v.  Dallas  Homestead,  etc., 
Assoc.,  83  Tex.  50;  Strang  p.  Pray,  89  Tex.  5:5. 

Virginia.  —  Pairo  v.  Bethell,  75  Va.  825; 
Sergeant  v.  Denby,  87  Va.  206;  Gilman  v. 
Ryan,  95  Va.  494. 

Amount  of  Land  to  Be  Subjected  to  Lien  an  Issu- 
able Question. —  Willamette  Steam  Mills  Co. 
v.  Kremer,  94  Cal.  205.  See  also  Green  v. 
Chandler,  54  Cal.  626. 

Presumption  that  Entire  Lot  Is  Necessary  for 
Convenient  Use  of  Buildings  Thereon.  —  Ward  v. 
Crane,  118  Cal.  676;  Pairo  v.  Bethell,  75  Va. 
825. 

Entire  Lot  Included  Though  Part  Fenced  Off  by 
Itself.  —  Charleston  Bank  v.  Curtiss,  18  Conn. 
342,  46  Am.  Dec.  325. 

Lien  Extending  to  Entire  Farm  of  Three  Hun- 
dred and  Fifty  Acres.  —  Lindsay  v.  Gunning,  59 
Conn.  296. 

Lien  Extending  to  Entire  Tract  Benefited  by 
Irrigation  Ditch.  —  Springer  Land    Assoc.  v. 
Ford,  168  U.  S.  513,  affirming  8  N.  Mex.  37. 
Evidence.  —  Testimony  showing  that  the  land 
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Lien  Confined  to  Land  Necessary  for  Convenient  Use.  —  The  lien  Cannot,  however,  be 
extended  so  as  to  include  land  not  necessary  for  the  convenient  and  proper 
use  of  the  building  or  improvement  on  which  the  lien  is  claimed,1  even 
though  the  use  and  occupation  of  the  building  would  be  much  more  profitable 
if  such  land  were  used  and  occupied  in  connection  therewith.2 

in  Iowa,  although  the  statute  expressly  provides  that  the  lien  shall  extend 
to  "  the  entire  land  upon  which  any  such  building,  erection,  or  other  improve- 
ment is  situated,  including  that  portion  of  the  same  not  covered  therewith,"  3 
it  has  been  held  that  the  lien  would  be  limited  to  that  portion  of  a  lot  which 
was  properly  appurtenant  to  the  house  erected,  where  to  extend  it  to  the 
entire  lot  would  work  hardship  and  injustice.4 

(2)  Lot  or  Tract  of  Land  upon  Which  Building  or  Improvement  Situated.  — 
In  some  jurisdictions  the  lien  extends  to  the  lot  or  tract  of  land  upon  which 
the  building  or  improvement  is  situated  or  which  is  necessarily  connected 
therewith.5  In  cases  where  there  is  such  a  statutory  provision  wiLh  no 
restrictions  as  to  the  size  of  the  lot  or  tract,  the  lien  will  extend  to  the  whole,6 
even,  it  has  been  held,  although  the  lot  is  capable  of  division  and  there  are 
on  it  buildings  previously  erected.7 

Meaning  of  Term  "Lot." — ■  The  words  "  lot  of  land,"  as  used  in  such  a  statu- 
tory provision,  are  not  limited  in  their  meaning  to  the  particular  city,  town, 
or  village  lot  upon  which  the  building  is  erected  as  bounded  and  described  on 
the  plat,  but  denote  rather  one  single  parcel  of  land  lying  in  a  body  and 
known  and  treated  by  usage  or  the  contract  of  the  parties  as  one  tract;8 
hence,  where  three  contiguous  lots  in  a  city  block,  upon  one  of  which  a  house 
was  erected,  were  used  as  one.  the  mere  fact  that  the  lots  were  set  out  on  the 
plat  as  distinct  lots  did  not  make  them  separate  so  as  to  prevent  the  filing  of 
a  lien  against  the  whole  tract  of  land  for  materials  furnished  for  the  erection 


and  certain  redaction  works  situated  thereon 
have  been  leased  together  and  sold  together 
tends  to  prove  that  the  property  has  been 
treated  as  a  unit  and  used  for  a  common  pur- 
pose, and  from  this  testimony  the  court,  in  the 
absence  of  any  suggestion  to  the  contrary, 
may  properly  infer  that  the  land  so  used  and 
treated  was  reasonably  convenient  for  the  use 
of  the  reduction  works  and  should  be  included 
in  a  lien  claimed  thereon.  Gould  v.  Wise,  18 
Nev.  253. 

Lien  Restricted  to  Land  Described  in  Lien  Claim. 

—  Derrickson  v.  Edwards,  29  N.  J.  L.  468,  80 
Am.  Dec.  220;  M'Donald  v.  Lindall,  3  Rawle 
(Pa.)  492. 

1.  Lien  Limited  to  Land  Necessary  for  Con- 
venient Use. —  Macomber  v.  Bigelow,  126  Gal. 
9;  Pennockz>.  Hoover,  5  Rawle  (Pa.)  291.  See 
also  Menner  v.  Nichols,  (Pa.  1887]  8  Atl.  Rep. 
647. 

2.  Tunis  v.  Lakeport  Agricultural  Park 
Assoc.,  98  Cal.  285;  Colorado  Iron  Works  v. 
Taylor,  12  Colo.  App.  451.  See  also  Cowan  v. 
Griffith,  108  Cal.  224,  49  Am.  St.  Rep.  82. 

3.  Iowa  Statute.  —  Chicago  Lumber  Co.  v. 
Des  Moines  Driving  Park,  97  Iowa  25;  Ewing 
v.  Allen,  99  Iowa  37g;  Janes  v.  Osborne,  108 
Iowa  409. 

4.  Injustice  in  Extending  Lien  to  Entire  Lot.  — 

Ewing  v.  Allen,  99  Iowa  379, 

5.  Lien  Extending  to  Lot  or  Tract  on  Which 
Buildings,  etc.,  Situated. —  Penns>lvania  Steel 
Co.  v.  J.  E.  Potts  Salt,  etc.,  Co.,  (C.  C.  A.)  63 
Fed.  Rep.  11  (a  Michigan  case);  Montandon 
v.  Deas,  14  Ala.  33,  48  Am.  Dec.  84;  Turner  v. 
Robbins,  78  Ala.  592;  Gates  v.  Fredericks, 


(Ariz.  1898)  52  Pac.  Rep.  1118;  McCormack  v. 
Phillips,  4  Dak.  506;  St.  Louis  Nat.  Stock 
Yards  v.  O'Reilly,  85  111.  546;  Whalen  v.  Col- 
lins, 164  Mass.  146;  Holland  v.  McCarly,  24 
Mo.  App.  82. 

6.  Lien  Extending  to  Entire  Lot  or  Tract.  — 
Montandon  v.  Deas,  14  Ala.  33,  48  Am.  Dec. 
84;  Nunnally  v.  Dorand,  no  Ala.  539:  St. 
Louis  Nat.  Stock  Yards  v.  O'Reilly,  85  111.  546; 
Broyhill  v.  Gaither,  119  N.  Car.  443. 

But  the  Tract  Should  Be  Divided  if  Practicable 
and  desired  by  the  defendant,  in  making  sale, 
and  the  parts  sold  in  such  order  as  he  may 
elect,  so  that,  if  possible,  the  lien  will  be  dis- 
charged without  exhausting  the  tract,  and  the 
part  preferred  by  the  debtor  not  subjected  to 
sale.    Broyhill  v.  Gaither,  119  N.  Car.  443. 

7.  Other  Buildings  on  Same  Lot.  —  Quimby  v. 
Durcrin,  148  Mass.  104,  explaining  Landers  v. 
Dexter,  106  Mass.  531;  Collins  v.  Patch,  156 
Mass.  317;  Whalen  v.  Collins,  164  Mass.  146. 
See  also  Wall  v.  Rcbinson,  115  Mass.  429; 
Batchelder  v.  Rand,  117  Mass.  176.  Compare 
Ewing  v.  Allen,  99  Iowa  379. 

Proof  that  there  is  another  building  on  the 
lot,  not  connected  with  that  for  which  the 
material  is  furnished,  without  showing 
the  character  of  the  former,  or  whether  one 
building  is  or  is  not  appurtenani  to  the  other, 
is  not  sufficient  to  exclude  any  part  of  the  lot 
from  the  operation  of  the  lien.  Bergsma  v. 
Dewev.  46  Minn.  357. 

8.  Meaning  of  Term  "Lot."  —  Lax  v.  Peter- 
son, 42  Minn.  214;  Fitzgerald  v.  Thomas,  61 
Mo.  499,  See  also  Hill  v.  La  Crosse,  etc.,  R. 
Co..  11  Wis.  214. 

>  Volume  XX. 


Property  Subject  to  Lien, 


MECHANICS'  LIENS. 


General  Rule. 


of  the  house;'  and  in  South  Carolina  it  has  been  held  that  under  a  statute 
giving  a  lien  on  the  building  and  "the  interest  of  the  owner  thereof  in  the  lot 
of  land  upon  which  the  same  is  situated,"  the  lien  would  include  several  adjoin- 
ing lots  enclosed  by  a  common  fence,  and  used  and  controlled  by  the  owner 
of  the  building  for  one  common  and  avowed  purpose,  though  as  to  some  he 
was  not  the  absolute  owner.2 

If  a  Single  Lot  Is  Divided  into  two  or  more,  designed  for  separate  use,  a  build- 
ing on  either  division  would  extend  the  lien  only  to  that  division.* 

(3)  Statutes  Limiting  Area  of  Land  Subject  to  Lien.  -  -In  some  states  there 
are  statutes^  usually  applicable  only  to  property  of  a  certain  kind  or  differing 
in  their  provisions  as  to  different  kinds  of  property,  providing  that  a  mechanic's 
lien  shall  not  cover  more  than  a  designated  area  of  land.4 

Claimant  Need  Not  Show  that  Land  Is  Within  Statutory  Limit.  — ■  Under  such  a  statute 
it  has  been  held  that  it  is  not  necessary  for  a  lien  claimant  to  show  that  the 
quantity  of  land  on  which  the  lien  is  claimed  is  within  the  statutory  limit.5 

Determination  of  Portion  Subject  to  Lien.  —  Nor,  where  the  building  is  situated 
upon  a  tract  containing  a  greater  area  than  that  upon  which  the  lien  is  given, 
is  it  necessary  that  the  claimant  should  in  his  affidavit  and  claim  carve  out 
and  describe  the  statutory  amount;  it  is  sufficient  if  he  describes  the  build- 
ing and  the  entire  tract  on  which  it  stands,  and  the  court,  if  necessary,  can 
determine  and  fix  the  shape  in  which  the  statutory  amount  subject  to  the  lien 
shall  be  carved  out  of  the  entire  tract.6 

In  Texas  it  has  been  held  that  where  the  tract  of  land  improved  exceeds  the 
statutory  limit,  the  claimant  has  not  even  the  right  to  designate  the  particular 
portion  thereof  which  shall  be  subjected  to  the  lien.7 

Location  of  Improvement  Must  Be  Shown.  ■ —  In  Wisconsin  it  has  been  held  that 
where  an  improvement  is  made  upon  a  tract  of  land  exceeding  the  statutory 

Limitation  Applicable  Only  Where  Curtilage  Not 
Designated.  —  The  limitation  contained  in  the 
provision  of  the  New  Jersey  mechanic's-lien  act 
forbidding  that  a  curtilage  of  more  than  half 
an  acre  shall  in  any  case  be  assigned  to  a 
.  building,  applies  only  to  the  case  where  there 
has  been  no  description  of  the  curtilage  by  the 
owner  and  where  the  means  of  designation  by 
a  map  do  not  exist.  Gerard  v.  Birch,  28  N.  J. 
Eq.  317. 

Lien  Does  Not  Extend  to  Designated  Area  Re- 
gardless of  Shape.  —  See  Eastern  Arkansas 
Hedge  Fence  Co.  v.  Tanner,  67  Ark.  156. 

Defendant  Cannot  Dictate  What  Property  Shall 
Be  Subjected  to  Lien.  —  Darling  v.  Neumeister, 
99  Wis.  426. 

5.  Proof  that  the  Land  Is  Within  Statutory 
Limit  Not  Required. —  Boyd  v.  Blake,  42  M  inn.  r. 

6.  Claimant  Need  Not  Carve  Out  Statutory 
Amount.  —  North  Star  Iron  Works  Co.  v. 
Strong,  33  Minn.  1;  Evans  v.  Sanford,  65 
Minn.  271.  See  also  Smith  v.  Headley,  33 
Minn.  384. 

In  North  Star  Iron  Works  Co.  v.  Strong,  33 
Minn.  1,  the  court  said  that  the  remarks  in 
Tuttle  v.  Howe,  14  Minn.  145,  100  Am.  Dec. 
205,  indicating  a  different  view,  were  mere 
obiter,  as  all  that  was  decided  or  necessary  to 
be  decided  in  that  case  was  that  the  fact  that 
the  claimant  had  carved  an  acre  out  of  a  larger 
tract,  and  described  that  acre  and  no  more  in 
his  claim  for  a  lien,  did  not  invalidate  his  lien 
upon  the  building  and  acre  thus  described. 

Method  of  Dividing  Tract  so  as  to  benefit  both 
parties  most.  See  Hill  v  La  Crosse,  etc.,  R. 
Co.,  1 1  Wis.  214. 

7.  Swops  v.  Stantzenberger,  59  Tex.  387. 
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1.  Several  City  Lots  Treated  as  One.  —  Mein- 
holz  v.  Grodt,  4  Mi.  App.  568. 

2.  Owner  of  Building  Not  Absolute  Owner  of  All 
Lots. —  Exp.  Davis,  9  S.  Car.  204. 

3.  Single  Lot  Divided.  —  Hill  v  La  Crosse, 
etc  ,  R.  Co.,  11  Wis.  214. 

4.  Statutes  Limiting  Area  of  Land  Covered  by 
Lien —  United  States.  —  Pennsylvania  Steel  Co. 
v.  J.  E.  Potts  Salt,  etc.,  Co.,  63  Fed.  Rep.  n, 
22  U.  S.  App.  537. 

Alabama.  —  Montgomery  Iron  Works  v. 
Dormin,  78  Ala.  21S;  Turner  v.  Robbins,  78 
Ala.  592;  Bedsols  v.  Peters,  79  Ala.  133;  Nun- 
nally  v.  DoranJ,  110  Ala.  539;  Christian,  etc., 
Grocery  Co.  v.  Kling,  121  Ala.  292. 

Arkansas. — -White  v.  Chaffin,  32  Ark.  59; 
Eastern  Arkansas  Hedgs  Fence  Co.  v.  Tan- 
ner, 67  Ark.  156. 

Minnesota.  —  Evans  v.  Sanford,  65  Minn. 
271. 

Missouri.  —  Bradish  v.  James,  83  Mo.  313; 
Holland  v.  McCany,  24  Mo.  App.  82. 

New  Jersey.  —  Gerard  v.  Birch,  28  N.  J.  Eq. 
317- 

Texas.  —  Swope  v.  Siantzenberger,  59  Tex. 
387.  . 

Wisconsin.  —  Hill  v.  La  Crosse,  etc.,  R.  Co., 
11  Wis.  214;  Kerrick  v.  Ruggles,  78  Wis.  274; 
Darling  v.  Neumeister,  99  Wis.  426;  McAulifTa 
v.  Jorgenson,  107  Wis.  132. 

See  also  other  cases  cited  throughout  this 
section. 

Limitation  Not  Applicable  to  Land  in  Cities, 
Towns,  and  Villages.  —  Sheffield  Furnace  Co.  v. 
Witherow,  149  U.  S.  574;  Christian,  etc.. 
Grocery  Co.  v.  Kling,  121  Ala.  292;  Holland 
v.  McCarty,  24  Mo.  App.  82. 
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limit  on  which  a  lien  can  be  acquired,  the  court  cannot  single  out  and  adjudge 
a  lien  upon  any  given  portion  of  the  whole  tract  without  some  evidence  as  to 
the  specific  portion  on  which  the  improvement  is  located,  upon  which  such 
a  determination  can  be  based.* 

Effect  of  Noncompletion  of  Building  as  Designed.  —  Under  the  Wiscoiisin  statute  pro- 
viding that  the  lien  in  cities  shall  extend  to  the  land  on  which  the  building 
h  situated,  not  exceeding  one  acre  in  extent,  it  has  been  held  that  where  a 
building  is  contracted  for  as  an  entire  building  designed  for  some  purpose  to 
be  used  as  such,  though  for  other  purposes  capable  of  and  designed  for 
division  and  separate  uses,  and  the  mechanic  builds  any  portion  of  the  build- 
ing so  as  to  be  entitled  to  any  lien  whatever,  but  is  prevented  by  the  default 
of  the  other  party  from  completing  it,  such  default  cannot  have  the  effect  to 
limit  and  apportion  the  lien  to  such  parts  of  the  land  as  would  be  convenient 
for  the  use  of  the  part  already  erected,  taken  alone,  but  the  lien  extends  to 
all  the  land  to  which  it  would  have  extended  if  the  contract  had  been  carried 
out.2 

Extension  by  Contract.  —  The  area  of  land  to  be  subject  to  the  lien  may  be 
extended  beyond  the  statutory  limit  by  the  contract  of  the  parties.3 

(4)  Whether  Lien  May  Be  Claimed  on  Less  Land  than  It  Might  Extend  to. 

—  It  has  been  held  that  it  does  not  affect  the  validity  of  a  mechanic's  lien 
that  it  is  not  claimed  against  all  the  land  to  which  it  might  properly  extend.4 
but  the  court  of  Massachusetts  has  asserted  the  contrary  view,  holding  that 
under  the  statute  giving  a  lien  upon  the  lot  of  land  upon  which  the  building 
was  situated  a  lien  could  not  be  established  upon  a  part  only  of  the  lot.5 

2.  Building  or  Improvement  as  Distinct  from  Land.  —  While,  as  has  been 
seen,  a  mechanic's  lien  usually  attaches  to  tire  building  or  improvement 
together  with  the  land  on  which  it  is  situated,0  and  it  has  been  denied  that 
there  could  be  any  lien  on  the  building  or  improvement  as  distinct  from  the 
land,7  the  general  rule  undoubtedly  ii  that  a  lien  may  exist  upon  the  building 
alone  under  certain  circumstances,8  as,  for  example,  where  the  person  for 

1.  Location  of  Improvement  Must  Be  Shown.  —  Michigan.  — Jossman  v.  Rice,  121  Mich.  270; 
McAuliffe  v.  Jorgenson,  107  Wis.  132.  Fuller   v.    Detroit   Loan,    etc.,    Assoc.,  119 

2.  Mechanic  Entitled  to  Lien  to  Full  Extent      Mich.  71. 

Allowed  by  Statute.  —  Hill  v.  La  Crosse,  etc.,  Mississippi.  —  Buchanan  v.  Smith,  43  Miss. 

R.  Co.,  11  Wis.  214.  go;  Weathersbv  v.  Sinclair,  43  Miss.  189. 

3.  Extension  by  Contract.  —  Sheffield  Furnace  Missouri.  —  Holzhour  v.  Meer,  59  Mo.  434. 
Co.  v.  Wkherow,  149  U.  S.  574.  See  also  Kansas  City  Hotel  Co.  v.  Sauer,  65 

4.  Lien  Need  Not  Be  Claimed  Again3t  All  Land  Mo.  279. 

to  Which  It  Might  Extend. —  Smith  v.  Johnson,  Montana. — Montana  Lumber,  etc.,  Co.  v. 

2  MacArthur  (D.  C.)  481;  Culmer  v.  Clift,  14  Obelisk  Min.  Concentrating  Co,,  15  Mont.  20; 

Utah  286.  Stenberg  v.  Lienneinann,  20  Mont.  457,  63 

The  Owner  Cannot  Be  Injured  by  a  lien  that  Am.  St.  Rep.  636. 

does  not  cover  as  much  of  his  property  as  it  New  York. — Ombony  v.  Jones,  19  N.  Y.  234. 

might  have  covered.    Culmer  v.  Clift,  14  Utah  North  Dakota.  —  Malion  v.   Surerus,  9  N. 

286.  Dak.  57. 

5.  Whalen  v.  Collins,  164  Mass.  146;  Pollock  Texas.  —  Crooker  v.  Grant,  5  Tex.  Civ.  App. 
v.  Morrison,  176  Mass.  83.  182. 

6.  Si-e  supra,  this  section,  General  Rule.  Where  Lien  Fails  as  to  Land.  —  Bedsole  v. 

7.  Right  to  Lien  on  Structures  as  Apart  from  Peters,  79  Ala.  133. 

LandDenied.— Kellogg  v.  Littell,  etc.,  Mfg.  Co.,  Building  Erected  by  Tenant  Having  Privilege 

1  Wash.  407;  Front  St.  Cable  R.  Co.  v.  John-  of  Removal. — -Ombony  v.  Jones,  19  N.  Y.  234. 

son,  2  Wash.  112.  Wisconsin    Rule. —  If    the    inierest   of  the 

8.  Lien  on  Building,  etc.,  as  Distinct  from  Land  owner  of  the  building  in  the  land  is  that  of  a 

—  Alabama.  —  Bedsole  v.  Peters,  79  Ala.  133;  mere  occupant,  having  the  right  to  remove 
Hughes  v.  Torgerson,  96  Ala.  346,  38  Am.  St.  whatever  buildings  he  might  place  upon  it, 
Rep.  105;  May,  etc.,  Hardware  Co.  v.  McCon-  then  this  right  of  occupancy  and  removal 
nell,  102  Ala.  577.  See  also  Turner  v.  Rob-  would  go  to  the  mechanic  or  those  obtaining 
bins,  78  Ala.  592.  occupancy  under  his  lien.    But  if  his  interest 

Georgia.  — See  Gaskill  v.  Davis,  61  Ga.  644.      is  such  that  as  between  him  and  the  owner  of 
Iowa.  — Oswold  v.  Buckholz,  13  Iowa  506.       the  fee  or  others  having  rights  in  the  land,  he 
Kentucky. — Orr  v.  Batterton,  14  B.  Mon.      would  not  have  this  power  of  removal,  then 
(Ky.)  81.     Compare  Fetter  v.   Wilson,    12  B.      the  mechanic,  or  purchaser  under  him,  would 
Mon.  (Ky.)  90  not.    Jessup  v.  Stone,  13  W  is.  466.    See  also 
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whom  it  was  erected  has  not  a  sufficient  interest  in  the  land  to  support  a 
mechanic's  lien,1  or  where  there  is  a  prior  incumbrance  on  the  land.8 

Where  Removal  Would  Cause  Injury.  —  In  Missouri  a  statute  allowing  a  lien  to  be 
enforced  against  the  building  alone  where  the  land  was  subject  to  a  prior  lien, 
has  been  held  to  apply  even  though  the  building  was  of  brick  and  could  not 
be  removed  without  destroying  it,3  and  a  similar  view  has  been  taken  in 
Monlana  under  a  like  statute.4  But  under  a  Tennessee  statute  allowing  a  lien 
on  the  building  alone  and  its  separate  sale  and  removal  in  certain  cases,  but 
providing  that  in  each  and  every  case  the  removal  should  be  made  without 
injury  to  the  property  and  in  the  exercise  of  due  care  for  the  protection  of 
the  rights  of  the  owners  of  the  land  and  interests  therein,  and  of  other 
mechanics,  laborers,  and  materialmen,  it  has  been  held  that  the  right  to  remove 
the  building  must  be  denied  where  a  removal  would  irreparably  injure  others.5 

3.  Land  Without  Buildings.  —  It  has  been  said  that  there  is  no  authority 
for  a  judgment  giving  a  lien  against  the  land,  but  nothing  else;  for  while  a 
lien  might  be  taken  against  the  buildings  or  improvements  without  the  land 
it  could  not  be  taken  against  the  land  alone,  unless  those  necessary  attach- 
ments were  upon  it.6 

4.  Buildings  or  Improvements  on  Several  Lots  —  a.  Single  Bun  ding.  —  It 
seems  to  be  unquestioned  that  where  a  single  building  is  erected  extending 
over  several  lots,  a  mechanic's  lien  arising  out  of  the  construction  of  such 
building  will  cover  not  only  the  building  itself,  but  all  the  lots  upon  which  it 
is  situated.7 

Block  of  Buildings.  —  This  rule  applies  in  the  case  of  a  solid  block  of  build- 
ings erected  by  the  same  owner  at  the  same  time  8  even  though  the  various 


Rees  v.  Ludington,  13  Wis.  276,  80  Am.  Dec. 
741- 

1.  Where  Owner  of  Building,  etc.,  Without  Suffi- 
cient Interest  in  Land.  —  Dean  v.  Pyncheon,  3 
Cliand.  (Wis.)  9.  See  also  Gaskill  v.  Davis, 
63  Gi.  64.5 

Owner  of  Building,  etc.,  Without  Any  Title  to 
or  Interest  in  Land.  —  McGreary  v.  Osborne,  9 
Cal.  119:  Lans  v.  Snow,  66  Iowa  544;  Smith 
v.  St.  Paul  F.  &  M.  Ins.  Co.,  106  Iowa  225; 
Dustin  v.  Crosby,  75  Me.  75;  Forbes  v.  Mos- 
quito Fleet  Yacht  Club,  175  Mass.  432. 

Interest  in  Land  as  Distinguished  from  Title.  — 
A  person  who  has  no  title  to  land  may  still 
have  such  a  right  or  interest  in  it  that  he  may 
erect  on  it  buildings  which  will  be  subject  to 
mechanics'  liens  for  the  cost  of  construction. 
Estabrook  v.  Riley,  81  Iowa  479:  Knapp  v. 
Greenwood,  83  Iowa  1;  Janes  v.  Osborne,  108 
Iowa  409;  Seaman  v.  Paddock,  51  Mo.  App. 
465- 

Forfeiture  by  Vendee  of  Contract  of  Purchase 
After  Making  Improvements.  —  Pinkerton  v.  Le 
Beau,  3  S.  Dak.  440.  See  also  Sawyer-Austin 
Lumber  Co.  v.  Clark,  82  Mo.  App.  225;  Irish 
v.  Lundin,  28  Neb.  84;  Pickens  v.  Plattsmouth 
Land,  etc.,  Co.,  31  Neb.  585. 

Buildings  Erected  by  Lessee  Who  Has  Forfeited 
Lease.  —  Gull  River  Lumber  Co.  v.  Briggs,  g 
N.  Dak.  485.  See  also  Stenberg  v.  Lienne- 
mann,  20  Mont.  457,  63  Am.  St.  Rep.  636. 

2.  Prior  Lien  Against  Land.  —  Red  River  Val- 
ley Nat.  Bank  v.  Craig,  181  U.  S.  548;  Bitter 
v.  Mouat  Lumber,  etc.,  Co.,  10  Colo.  App.  307; 
Hicks  v.  Scofield,  121  Mo.  381;  Earl  v.  Scofield, 
I2i  Mo.  390;  Grand  Opera  House  Co.  v.  Ma- 
guire,  14  Mont.  558;  Johnson  v.  Puritan  Min. 
Co..  19  Mont.  30;  Gull  River  Lumber  Co.  v. 
Briggs,  9  N.  Dak.  485.  See  also  infra,  this 
title  XVII.  3.  b.  Land  and  Improvements  Con. 
tide  red  Separately . 


In  Missouri  there  can  be  no  mechanic's  lien 
on  a  building  or  other  improvement  separate 
and  apart  from  the  land  itself,  save  in  the  case 
of  the  exceptions  made  by  statute,  when  im- 
provements have  been  madeon  leased  or  mort- 
gaged premises  under  contracts  with  the  lessee 
or  mortgagor.  State  v.  Hailey,  71  Mo.  App. 
200;  Fathman,  etc.,  Planing  Mill  Co.  v. 
Christophel,  60  Mo.  App.  106. 

But  compare  Kansas  City  Hotel  Co.  v.  Sauer, 
65  Mo.  279,  in  which  it  was  held  that  the  Mis- 
souri statute  allowing  a  mechanic's  lien  to  be 
enforced  against  the  building  alone  and  such 
building  to  be  sold  and  removed  wp.s  not  con- 
fined in  its  operation  to  the  case  of  buildings 
erected  on  leasehold  property,  but  might  apply 
although  the  owner  of  the  building  was  also 
the  owner  in  fee  of  the  land  on  which  it  was 
erected. 

3.  Where  Removal  Would  Destroy  Building.  — 

Ambrose  Mfg.  Co.  v.  Gapen,  22  Mo.  App.  397. 

4.  Grand  Opera  House  Co.  v.  Maguire,  14 
Mont.  558.  But  in  this  case  the  court  said 
that  the  lien  claimant  in  such  a  case  ought 
not  to  remove  the  building  until  the  period  for 
redemption  hasexpited.  Grand  Opera  House 
Co.  v.  Maguire,  14  Mont.  558. 

5.  Baker  v.  Stone,  (Tenn.  Ch,  1896)  58  S  W. 
Rep.  761. 

6.  No  Lien  Against  Land  Alone.  —  Holzhour 
v.  Meer,  59  Mo.  434.  But  see  Brown  v.  Zeiss. 
9  Daly  (N.  Y.)  240. 

7.  Single  Building  on  Several  Lots. —  Lamont 
v.  Le  Fevre,  96  Mich.  175;  Miller  v.  Schmitt, 
(Supm.  Ct.  Spec.  T.)  67  N.  Y.  Supp.  1077. 

Manufacturing  Plant  —  Connected  Buildings.  — 
Progress  Press  Brick,  etc.,  Co.  v.  Gratiot  Brick, 
etc.,  Co.,  151  Mo.  501,  74  Am.  St.  Rep.  557. 

8.  Block  of  Buildings  —  United  States.  —  Phil- 
lips v.  Gilbert,  101  U.  S.  721. 

Illinois. — James  v.  Hambleton,  42  111.  308; 

285  Volume  XX. 


Property  Subject  to  Lien. 


MECHANICS'  LIENS. 


Buildings  on  Several  Lots. 


houses  may  be  distinct,1  for  in  such  case  the  entire  structure  may  be  regarded 
as  one  building.2 

b.  Separate  Buildings  —  (i)  In  General.  —  As  a  general  rule  the 
statutes  allow  a  person  who  has  under  a  single  contract  3  performed  labor  in  or 
furnished  material  for  the  erection  of  several  distinct  buildings  on  separate 
lots,  to  acquire  a  single  lien  for  the  entire  amount  due,  upon  all  the  buildings 
and  lots,4  though  in  a  few  jurisdictions  this  right  is  denied  5  except  where  the 


Orr  v.  Northwestern  Mut.  L.  Ins.  Co.,  86  111. 
260;  Berndt  v.  Armknecht,  50  111.  App.  467. 
See  also  Culver  v.  Elvvell.  73  111.  53^1  Peck  v. 
Standart,  1  111.  App.  228;  Maxwell  v.  Koeritz, 
35  111.  App.  300. 

Missouri.  —  Fitzgerald  v.  Thomas,  61  Mo. 
499.  See  also  McKelleget  v.  Eckhard,  4  Mo. 
App.  589. 

New  Jersey.  —  See  Johnson  v.  Algor,  (N.  J. 
1900)  47  Atl.  Rep.  571. 

New  York.  —  Moran  v.  Chase,  52  N.  Y.  347. 
See  also  Hall  v.  Sheehan,  69  N.  Y.  618. 

Pennsylvania.  —  See  Pace  v.  Yost,  9  Kulp 
(Pa.)  357. 

1.  Distinct  Houses.  —  Fitzgerald  v.  Thomas, 
61  Mo.  499. 

Houses  Without  Internal  Communication,  — 

Roat  v.  Frear,  167  Pa.  St.  614. 

2.  Entire  Structure  but  One  Building.  —  Phil- 
lips v.  Gilbert,  101  U.  S.  721;  Fitzgerald  v. 
Thomas,  61  Mo,  499;  Chambers  v.  Yarnall,  15 
Pa.  St.  265.  See  also  Bastrupi/.  Prendergast, 
179  III.  553,  70  Am.  St.  Rep.  128,  affirming  76 
111.  App.  335;  Hall  v.  Sheehan,  69  N.  Y.  61&. 

3.  Work  Must  Be  Pursuant  to  Single  Contract 
with  Owner. —  A  subcontractor  >vho  has  done 
work  on  two  houses  under  a  single  contract 
wilh  the  contractor  cannot  acquire  a  general 
lien  on  both  houses  and  lots  therefor  where 
there  was  a  separate  contract  between  the 
owner  and  the  contractor  for  each  house. 
Knauft  v.  Miller,  45  Minn.  61. 

4.  Single  Lien  on  Distinct  Buildings  on  Separate 
Lot3  —  United  States. — Hooven,  etc.,  Co.  v. 
Featherstone,  99  Fed.  Rep.  180  (a  Missouri 
case). 

Arkansas.  — Tenney  v.  Sly,  54  Ark.  93. 

California.  —  Dunlop  v.  Kennedy,  (Cal. 
1893)  34  Pac.  Rep.  92. 

Illinois. — Aurand  v.  Marlin,  188  HI,  117, 
affirming  87  111.  App.  337.  See  also  Buckely 
v.  Commercial  Nat.  Bank,  171  111.  284,  affirm, 
ing  62  111.  App.  202. 

Iowa.  —  Bowman  Lumber  Co.  v.  Newton,  73 
Iowa  90;  Lewis  v.  Saylors,  73  Iowa  504;  Wil- 
liams v.  Judd-VVells  Co.,  91  Iowa  378,  51  Am. 
St.  Rep.  350. 

Kansas.  —  Meixell  v.  Griest,  I  Kan.  App. 
145;  North,  etc.,  Lumber  Co.  v.  Hegwer,  1 
Kan.  App.  623.  See  also  Mulvane  v.  Chicago 
Lumber  Co.,  56  Kan.  675. 

Maryland.  —  McLaughlin  v.  Reinhart,  54 
Md.  71;  Maryland  Brick  Co.  v.  Spilman,  76 
Md.  337.  35  Am.  St.  Rep.  431. 

Minnesota. — Johnson  v.  Salter,  70  Minn. 
146,  68  Am.  St.  Rep.  516. 

Missouri.  —  Walden  v.  Robertson,  120  Mo. 
38;  Schroeder  v.  Mueller,  33  Mo.  App.  28;  Kick 
v.  Doerste,  45  Mo.  App.  134;  Twitchell  v. 
Devens,  45  Mo.  App.  283;  O'Leary  v.  Roe,  45 
Mo.  App.  567;  Bolen  Coal  Co.  v.  Ryan,  48  Mo. 
App.  512;  Deardoiff  v.  Roy,  50  Mo.  App.  70; 
Bulger  v.  Robertson,  50  Mo.  App.  499;  Mis- 


souri Cent.  Lumber  Co.  v.  Sedalia  Brewing 
Co,,  78  Mo.  App.  230,  2  Mo.  App.  Rep.  189; 
Eau  Claire  St.  Louis  Lumber  Co.  v.  Gray.  81 
Mo.  App.  337;  Hill  v.  Gray,  81  Mo.  App/456; 
Bickel  v.  Gray,  81  Mo.  App.  653;  Havden  v 
Logan,  9  Mo.  App.  492;  Compound  Lumber 
Co.  v.  Tehlhammer  Planing  Mill  Co.,  59  Mo. 
App.  661. 

Nebraska.  —  Doolittle  v.  Plenz,  16  Neb.  153; 
Wakefield  v.  Latey,  39  Neb.  285;  Bohn  Sash, 
etc.,  Co.  v.  Case,  42  Neb.  281;  Badger  Lumber 
Co.  v.  Holmes,  55  Neb.  473,  44  Neb.  244,  48 
Am.  St.  Rep.  726. 

New  Jersey.  —  See  Johnson  v.  Algor,  (N.  J. 
1900)  47  Atl.  Rep.  571. 

North  Carolina.  —  Chadbourn  v.  Williams, 
71  N.  Car.  444. 

Oregon. — Willamette  Mills  Co.  v.  Shea,  24 
Oregon  40,  distinguishing  Dalles  Lumber,  etc., 
Co.  v.  Wasco  Woolen  Mfg.  Co.,  3  Oregon  527, 
and  Kezartee  v.  Marks,  15  Oregon  529. 

South  Dakota.  —  Fullerton  v.  Leonard,  3  S. 
Dak.  118. 

Texas.  —  Lyon  v.  Logan,  68  Tex.  521,  2  Am. 
St.  Rep.  511. 

Virginia.  —  Sergeant  v.  Denby,  87  Va.  206. 
See  also  Gilman  v.  Ryan,  95  Va.  494. 

Washington.  —  See  Wheeler  v.  Ralph,  4 
Wash.  617. 

Obsolete  Cases  Holding  the  Contrary.  —  In  seme 
of  the  states  where  the  rule  set  out  in  the  text 
now  applies  there  are  cases  holding  the  con- 
trary, which  have  now  become  obsolete  by 
reason  of  changes  in  the  statute  law.  See 
Steigleman  v.  McBride,  17  111.  300;  Culver  v. 
Elwell,  73  111.  536;  Blanchard  v.  Fried,  1(2 
111.  462,  58  111.  App.  622;  Buckely  v.  Commer- 
cial Nat.  Bank,  171  111.  284,  affirming  62  111. 
App.  202;  Major  v.  Collins,  n  111.  App.  658; 
Van  Lone  v.  Whittemore,  19  111.  App.  447; 
Goodman  r.  Fried,  55  111.  App.  362;  Fitzgerald 
v.  Thomas,  61  Mo.  499;  Fitzpal  rick  v.  Thomas, 
61  Mo.  512,  7  Mo.  App.  343,  76  Mo.  513;  Lemly 
v.  La  Grange  Iron,  eic,  Co.,  65  Mo.  545. 

Whether  Any  or  All  of  the  Buildings  Lap  Over 
Is  Immaterial. —  Schroeder  v.  Mueller,  33  Mo. 
App.  28. 

Each  Building  on  Two  Lots.  —  In  a  case  where 
two  buildings  were  placed  on  three  lots  under 
a  single  contract,  and  the  buildings  were  so 
situated  that  each  house  was  situated  on  (wo 
lots,  part  on  one  outside  lot  and  part  on  the 
centre  lot,  it  was  held  that  under  the  Colorado 
statute  of  1883  as  amended  in  1889,  the  three 
lots  were,  for  the  purposes  of  the  lien,  one  lot 
only  and  the  lien  properly  embraced  the  three 
lots  and  both  houses.  Small  v.  Foley,  S  Colo. 
App.  435.  See  also  Sprague  Invest.  Co.  v. 
Mouat  Lumber,  etc.,  Co.,  14  Colo.  App.  107. 

Separate  Estimate  for  Each  Building  Precludes 
Single  Lien.  —  Gilman  v.  Ryan,  95  Va.  494. 

5.  Rule  Denying  Single  Lien  on  Separate  Enild- 
ings.  —  Wilcox  v.  Woodruff,  61  Conn.  578,  29 
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lots  are  so  connected  by  their  use  as  to  have  become  practically  one  and  the 
same. 1 

(2)  Lien  Not  Given  on  One  Building  for  Material  Which  Went  into  Another. 
—  The  ride  allowing  a  single  lien  on  several  buildings  and  lots  does  not  iw  an 
that  a  materialman  would  be  entitled  to  a  lien  upon  one  building  and  lot  fo# 
material  which  it  was  shown  went  into  another,2  but  if  the  question  is  of  any 
importance  to  the  owner  the  burden  is  upon  him  to  show  how  the  materials 
were  expended,  where  he  has  simply  purchased  the  materials  and  bow  they 
were  expended  is  a  fact  of  which  he  has  the  exclusive  knowledge. 3  Win  re, 
however,  the  lien  claimant  has  himself  placed  the  labor  and  materials,  the 
burden  is  upon  him  to  show  what  went  into  each  building,  as  in  such  case  he 
has  knowledge  of  the  fact.4 

c.  Whether  Lots  Must  Be  Contiguous.  —  In  some  states  it  is  con- 
sidered that  a  single  lien  can  be  acquired  only  when  the  lots  are  contiguous;  3 
in  others  the  view  has  been  taken  that  it  is  not  so  much  the  location  of  the 
premises  as  the  contract  of  the  parties  that  determines  whether  the  lien  must 
be  joint  or  several,6  and  hence  a  single  lien  has  been  held  to  be  maintainable 
although  the  lots  were  separated  by  a  street,7  and  in  one  state  a  single  lien 
has  been  maintained  against  two  tracts  separated  from  each  other  by  the 
space  of  an  intervening  city  block  or  more.8 

d.  Lots  of  Different  Owners.  —  As  to  whether  a  single  lien  can  be 
acquired  upon  lots  of  land  owned  by  different  persons,  there  is  also  a  differ- 


Am.  St.  Rep.  222;  Rose  v.  Persse,  etc.,  Paper 
Works,  29  Conn.  256;  Chapin  v.  Persse,  etc., 
Paper  Works,  30  Conn.  461,  79  Am.  Dec.  263, 
note;  Larkins  v.  Blakeman,  42  Conn.  292; 
Hill  v.  Braden,  54  Ind.  72;  McGresv  v.  Mc- 
Carty,  78  Ind.  496.  See  also  Hill  v.  Ryan,  54 
Ind.  118;  Wilkerson  v.  Rust,  57  Ind.  172. 

1.  Several  Lot3  Used  as  One.  —  Marston  v.  Ken- 
yon,  44  Conn.  349. 

House  and  Barn  on  Adjoining  Lots.  —  North- 
western Loan,  etc.,  Assoc.  v.  McPherson,  23 
Ind.  App.  250. 

2.  All  of-  the  Debt  Cannot  Be  Charged  on  a  Part 
of  the  Lots  Only.  —  Byrd  v.  Cochran,  39  Neb. 
109;  Hines  v.  Cochran,  44  Neb.  12;  Badger 
Lumber  Co.  v.  Holmes.  44  Neb.  244,  48  Am. 
St.  Rep  726. 

Cost  to  Be  Apportioned.  —  Doolittle  v.  Plenz, 
16  Neb.  153.  See  also  Fitzpatrick  v.  Thomas, 
61  Mo.  515. 

Thus,  where  pipe  is  furnished  for  the  con- 
struction of  waterworks,  a  lien  cannot  be 
claimed  upon  a  part  of  the  land  upon  which 
such  pipe  is  laid,  for  the  value  of  pipe  laid 
upon  other  land.  Euf  lula  Water  Co.  v.  Addy- 
ston  Pipe,  etc.,  Co.,  89  Ala.  552.  See  also 
Kentuckv  Lead,  etc.,  Co.  v.  New  Albany 
Water  Works,  62  Ind.  63. 

3.  When  Owner  Must  Show  How  Materials 
Were  Expended.  —  Lewis  v.  Saylors,  73  Iowa 
504.  See  also  Bowman  Lumber  Co.  v.  New- 
tin,  72  Iowa  90. 

4.  When  Claimant  Must  Show  What  Went  into 
Each  Building.  —  Williams  v.  Judd- Wells  Co., 
91  Iowa  378,  51  Am.  St.  Rep.  350. 

5.  Lots  Must  Be  Contiguous.  —  California.  — 
See  Dunlop  v.  Kennedy,  (Cal.  1893)  34  Pac. 
Rep.  92. 

Illinois. —  Aurand  v.  Martin,  188  111.  117, 
affirming  87  111.  App.  337. 

Minnesota.  —  See  Johnson  v.  Salter,  70  Minn. 
146,  68  Am.  St.  Rep.  516. 

Missouri.  —  Schroeder   v.  Mueller,  33  Mo. 


App.  28;  Kick  v.  Doerste,  45  Mo.  App,  134; 
Twitchell  v.  Devens,  45  Mo.  App.  283;  Bolen 
Coal  Co.  v.  Ryan,  48  Mo.  App.  512;  Missouii 
Cent.  Lumber  Co.  v.  Sedalia  Brewing  Co.,  78 
Mo.  App.  230,  2  Mo.  App.  Rep.  189.  See  also 
Bulger  v.  Robertson,  50  Mo.  App.  499;  Bickel 
v.  Gray,  81  Mo.  App.  653;  Walden  v.  Robert- 
son, 120  Mo.  38.  But  compare  O'Leary  v.  Roe, 
45  Mo.  App.  567. 

Pennsylvania.  —  Chambers  v.  Yarnall  15  Pa. 
St.  265;  Goepp  v.  Gartiser,  35  Pa.  St.  130. 

Texas.  —  See  Lyon  v.  Logan,  68  Tex.  521,  2 
Am.  St.  Rep.  511. 

Lots  Separated  by  a  Public  Street  or  Alley  can- 
not be  made  subject  to  a  single  lien.  Missouri 
Cent.  Lumber  Co.  v.  Sedalia  Brewing  Co.,  78 
Mo.  App.  230,  2  Mo.  App.  Rep.  189;  Lucas  v. 
Hunter,  153  Pa.  St.  293,  it  Pa.  Co.  Ct.  343; 
Hays  v.  Goodman,  16  Montg.  Co.  Rep.  (Pa.) 
43.  See  also  Bolen  Coal  Co.  v.  Ryan,  48  Mo. 
App.  512;  Schultz  v.  Asay,  2  Penny.  (Pa.)  411. 

A  Street  Not  Dedicated  to  the  Public  at  the  time 
when  the  coniract  was  entered  into  does  not 
so  break  the  contiguity  of  the  lots  on  either 
side  as  to  prevenl  a  single  lien  thereon.  At- 
kinson v.  Shoemaker,  151  Pa.  St.  153,  30  W. 
N.  C.  (Pa.)  567.  See  also  Kline's  Appeal,  93 
Pa.  St.  422. 

Lots  Separated  by  a  Private  Bight  of  Way  may 
be  the  subject  of  a  single  apportioned  lien. 
Fitzpatrick  v.  Allen,  80  Pa.  St.  292.  See  also 
Kline's  Appeal,  93  Pa.  St.  422;  Miller  v.  Mc- 
Duftee,  12  Pa.  Co.  Ct.  381.  See  also  Adjacent, 
vol.  1,  p.  633;  Adjoining,  vol.  1,  p.  635;  Con 

TIGUOUS,  vol.  7,   p.  79. 

6.  Rule  that  Contract  and  Not  Location  of  Prem- 
ises Governs.  —  Sergeim  v.  Dcnby,  87  Va.  206. 

7.  Single  Lien  on  Lots  Separated  by  Street.  — 
Tenney  v.  Sly,  54  Ark.  93;  Goldheim  v.  Clark, 
68  Md.  498:  Chadbourn  v.  Williams,  71  N.  Car. 
444;  Sergeant  v.  Denby,  87  Va.  206. 

8.  Lots  Some  Distance  Apart.  —  Bohn  Sash, 
etc.,  Co.  v.  Case,  42  Neb.  281. 
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ence  of  opinion.  In  some  jurisdictions  it  is  held  that  such  a  lien  cannot  be 
acquired  even  although  the  houses  adjoin  each  other1  and  the  owners  have 
made  a  joint  contract  for  the  improvements  for  which  the  lien  is  claimed  and 
the  same  have  been  made  as  one  entire  job,a  while  in  other  states  the  courts 
have  announced  the  view  that  where  the  owners  in  severalty  of  adjoining  lots 
have  treated  them  as  one  by  entering  into  a  joint  contract  for  the  improve- 
ment thereof,  the  persons  with  whom  such  owners  deal  have  a  right  also  to 
treat  the  lots  as  one  and  to  acquire  a  single  lien  covering  all  the  lots.3 

e.  General  Contract.  —  The  Missouri  statute  authorizes  a  single  lien 
on  more  than  one  lot  only  when  the  buildings  thereon  are  erected  under  one 
general  contract.4  A  contract  is  general  within  the  meaning  of  this  statute 
where  it  relates  to  all  the  buildings  and  is  not  special  or  particular,  or  con- 
fined to  any  single  or  definite  building.5 

/.  Separate  Liens  May  Be  Filed.  —  The  fact  that  the  mechanic  has 
under  the  statute  the  right  to  acquire  a  single  lien  upon  all  the  lots  improved 
does  not  deprive  him  of  the  right  to  file  separate  liens  against  the  different 
houses  and  lots  if  he  so  desires. e 

5.  Several  Buildings  on  One  Lot.  —  It  is  very  generally  considered  that  where 
work  is  done  or  material  is  furnished  under  an  entire  contract  for  the  erection 
or  improvement  of  several  buildings  owned  by  the  same  person  and  situated 
upon  the  same  lot  or  tract  of  land,  a  single  lien  may  be  acquired  upon  the 
whole  lot  and  all  the  buildings  as  an  entirety  for  the  whole  value  of  the  labor 
or  material;7  and  in  California  the  court  has  gone  even  further  and  held  that 


1.  Adjoining  Houses.  —  Gorgas  v.  Douglas,  6 
S.  &  R.  (Pa.)  512. 

2.  Joint  Contract.  —  Butler  v.  Rivers,  4  R.  I. 
38.  See  also  Oldfield  v.  Barbour,  12  Om.  Pr. 
554. 

Contract  with  One  Owner  Acting  for  Himself  and 
as  Agent  for  Others.  —  Birtlett  v.  Bilger,  92  Iowa 
732. 

3.  Single  Lien  Can  Be  Acquired  on  Lots  of  Differ- 
ent Owners. —  Mandeville  v.  Reed,  (Ct.  App.) 
13  Abb.  Pr.  (N.  Y.)i73;  Deegan  v.  Kilpatrick, 
54  N.  Y.  App.  Div.  371;  Full:rton  v.  Leonard, 
3  S.  Dak.  118. 

Single  Building  on  Lots  of  Different  Owners.  — 
Miller  v.  Shepard,  w  Minn.  268;  Menzel  v. 
Tubbs,  51  Minn.  364;  Hannon  v.  Logan,  14 
Mo.  App.  33.  See  also  Ballou  v.  Black,  17 
Neb.  389,  21  Neb.  131. 

In  such  case,  one  who  does  work  or  fur- 
nishes material  upon  a  part  of  the  building 
situate  on  one  of  the  lots  may  claim  a  lien  on 
the  whole  building  and  both  lots.  Menzel  v. 
Tubbs,  51  Minn.  364. 

Apportionment.  —  Where  the  building  is  con- 
tracted for  and  erected  as  a  unit,  and  the  con- 
tract for  its  erection  contains  a  convenient 
method  for  apportioning  its  cost  between  the 
two  owners,  the  same  will  be  adopted  by  the 
court  as  a  proper  method  of  apportioning 
the  lien  upon  the  separate  lois  upon  which  the 
building  is  situated.  Ballou  v.  Black,  17 
Neb.  389,  21  Neb.  131. 

4.  Single  Lien  under  General  Contract.  —  Hoo- 
ven,  etc.,  Co.  v.  Featherslone,  99  Fed.  Rep. 
180;  Schroeder  v.  Maeller,  33  Mo.  App.  28; 
Twitchell  v.  Devens,  45  Mo.  App.  283.  See 
also  Kick  v.  Doerste,  45  Mo.  App.  134. 

6.  What  Is  a  General  Contract.  —  Bulger  v. 
Robertson,  50  Mo.  App.  499,  in  which  the  con- 
tract was  to  roof  a  certain  number  of  buildings 
at  a  certain  amount  for  each. 

In  Walden  v,  Robertson,  120  Mo.  38,  it  was 


held  that  a  contract  might  be  general  where  it 
fixed  a  certain  price  to  be  paid  for  the  walls  of 
each  house  to  be  erected  thereunder,  though  it 
did  not  fix  the  exact  number  of  houses  to  be 
erected. 

6.  Separate  Liens  May  Be  Filed.  —  Kick  v. 
Doerste,  45  Mo.  App.  134;  Hill  v.  Gray,  81 
Mo.  App.  456;  Bickel  v.  Gray,  81  Mo.  App. 
653;  Pen  nock  v.  Hoover,  5  Rawle  (Pa.)  291; 
See  also  Walden  v.  Robertson,  120  Mo.  38. 
Gordon  v.  Norton,  186  Pa.  St.  16S;  Scott  v. 
Scott,  196  Pa.  St.  132;  Jeannette  Planing  Mill 
Co.  v.  Greenawalt,  11  Pa.  Super.  Ct.  157. 
Compare'  West  Philadelphia  Brick  Co.  v.  John- 
son, 3  Pa.  Super.  Ct.  220. 

7.  Single  Lien  on  Entire  Property  —  California. 
—  See  Booth  v.  Pendola,  8S  Cal.  36. 

Colorado.  —  Small  7.  Foley,  8  Colo.  A  pp.  435; 
Cary  Hardware  Co.  v.  McCarthy,  10  Colo.  App. 
200. 

Kansas.  —  Carr  v.  Hooper,  4S  Kan.  253. 
Maine.  —  Westcott  v.  Bunker,  83  Me.  499. 
Massachusetts. — Wall  v.  Robinson,  115  Mass. 
429;  Worthley  v.  Emerson,  116  Mass.  374:  Orr 
v.  Fuller,  172  Mass.  597.    See  also  Quimby  v. 
Durgin,  148  Mass  104. 

Minnesota.  —  Lax  v.  Peterson,  42  Minn.  214; 
Glass  v.  St.  Paul  Park  Carriage,  etc.,  Co.,  43 
Minn.  228;  Gardner  v.  Leek,  52  Minn.  522. 

Pennsylvania.  —  Taylor  v.  Montgomery,  20 
Pa.  St.  443. 

Utah.  —  Salt  Lake  Lithographing  Co.  v.  Ibex 
Min.,  etc.,  Co.,  15  Utah  440,  62  Am.  St.  Rep. 
944- 

Separate  Liens  May  Be  Acquired.  —  Lax  v. 

Peterson,  42  Minn.  214.  See  also  Girard  Point 
Storage  Co.  v.  Southwark  Foundry  Co.,  105 
Pa  St.  248. 

Rule  in  Connecticut  and  Indiana.  —  In  Connect- 
icut and  Indiana  the  right  to  acquire  a  s:ngle 
lien  upon  several  distinct  buildings  so  con- 
structed as  to  be  adapted  for  separate  and 
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mechanics  and  materialmen  may  file  a  joint  lien  against  two  buildings  on  the 
same  lot  which  are  separate  structures  and  which  have  been  erected  at  differ- 
ent times  and  under  different  contracts  between  the  owner  and  the  original 
contractor.1 

6.  Churches.  —  A  church  is  subject  to  a  mechanic's  lien  under  a  statute 
giving  such  a  lien  on  buildings  unless  churches  are  expressly  excluded  from  the 
operation  of  such  statute,  or  are  by  other  statutes  exempt  from  seizure  and 
sale  under  execution.8 

7.  Graveyard. —  In  a  Pennsylvania  case,  where  a  mechanic's  lien  was 
claimed  upon  a  church  edifice,  and  commissioners  were  appointed  to  define 
the  extent  of  ground  necessary  for  the  convenient  use  of  the  building,  it  was 
held  that  they  erred  in  including  the  graveyard  in  their  report  and  recom- 
mending that  it  be  sold  with  the  church  building,  and  for  that  cause  the  report 
was  set  aside.3 

8.  Railroads.  —  In  some  states  there  are  statutes  expressly  making  railroads 
subject  to  a  lien  for  labor  performed  thereon  or  for  materials  furnished  there- 
for.-1 Whether  or  not,  in  the  absence  of  any  express  mention  of  railroads  as 
subject  to  a  mechanic's  lien,  the  lien  will  extend  to  them,  is  a  question  depend- 
ing to  a  large  degree  upon  the  peculiar  wording  of  the  particular  statute 
under  consideration,  and  therefore  no  general  rule  as  to  this  can  be  laid  down, 
though  the  general  tendency  of  the  courts  is  not  to  extend  the  lien  to  such 
property  unless  it  is  clearly  given.5    In  another  part  of  this  section  will  be 

independent  use,  though  situated  on  the  same 
lot,  is  denied.  Wilcox  v.  Woodruff,  6i  Conn. 
578,  29  Am.  St.  Rep.  222.  See  also  Crawford 
v.  Anderson,  129  Ind.  117. 

Bat  it  is  considered  that  such  a  lien  may  at- 
tach upon  a  block  of  buildings  comprising  sev- 
eral dwellings  separated  from  each  other  by 
partition  walls,  as  in  such  case  there  is  but 
one  building  within  the  intent  and  meaning  of 
the  statute.    Brabazon  v.  Allen,  41  Conn.  361. 

And  for  the  same  reason  a  single  lien  may 
be  acquired  upon  a  d  welling  house  with  its  ap- 
purtenant outbuildings.  Crawford  v.  Ander- 
son, 129  lnd.  117.  See  also  Charleston  Bank 
v.  Curtiss,  18  Conn  342,  46  Am.  Dec.  325. 

1.  Joint  Lien  Against  Buildings  Erected  at 
Different  Times  and  under  Different  Contracts.  — 
In  such  case  ihe  only  effect  of  a  failure  to 
state  how  much  labor  and  material  was  fur- 
nished for  one  building,  and  how  much  for 
the  other,  is  to  poslponethe  lien  so  claimed 
and  to  give  precedence  to  the  liens  of  others. 
Booth  v.  Pendola,  88  Cal.  36. 

2.  Churches  Subject  to  Mechanics'  Liens.  — 
Harrisburg  Lumber  Co.  v.  Washburn,  29  Ore- 
gon 150;  Presbvterian  Church  v.  Allison,  10 
Pa.  St.  413.  See  also  North  Presb.  Church  v. 
Jevne,  32  111.  214,  83  Am.  Dec.  261;  Gorte- 
miller  v.  Rosengarn,  103  Ind.  414;  Keller  v. 
Tracy,  n  Iowa  530;  Jones  v.  Mt.  Zion,  30  La. 
Ann.  711;  Bean  v.  First  M.  E.  Church,  3  Pa. 
L.  J.  Rep.  343.  5  Pa-  L  J.  286. 

An  Exemption  of  Seats  or  Pews  in  a  church 
from  execution  does  not  exempt  the  church 
edifice  from  mechanics'  liens  or  from  seizure 
and  sale  under  execution.  Harrisburg  Lum- 
ber Co.  v.  Washburn,  29  Oregon  150. 

An  Exemption  of  Churches  from  Taxation  does 
not  exempt  them  from  the  operation  of  the 
mechanic's-lien  law.  Presbyterian  Church  v. 
Allison,  10  Pa.  St.  413. 

3.  Graveyard  Not  Subject  to  Lien.  —  Beam  v. 
First  M.  E.  Church,  3  Pa.  L.  J.  Rep.  343,  5  Pa. 
L.  J.  286. 
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4.  Statutes  Providing  for  Lien  upon  Railroads 

—  Arkansas.  —  Brown  v.  Buck,  54  Ark.  453. 

California.  —  Bringham  v.  Knox,  127  Cal.  40. 

Georgia.  —  Farmers'  L.  &  T.  Co.  v.  Candler, 
87  Ga.  241. 

Illinois.  —  Solomon  v.  Nicholas,  113  111.  351. 
Indiana.  —  Midland  R.  Co.  v.  Wilcox,  122 
Ind.  84. 

Iowa.  —  Brooks  v.  Burlington,  etc.,  R.  Co., 
101  U.  S.  443;  Meyer  v.  Hornby,  101  U.  S.  728; 
Taylor  v.  Burlington,  etc.,  R.  Co.,  4  Dill.  (U. 
S.)  570,  23  Fed.  Cas.  No.  13,783;  Mornan  v. 
Carroll,  35  Iowa  22;  Beach  v.  Wakefield,  107 
Iowa  567. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Knicker- 
bocker Trust  Co.,  86  Fed.  Rep.  73;  Industrial, 
etc.,  Co.  v.  Electtical  Supply  Co.,(C.  C.  A.)  58 
Fed.  Rep.  732. 

Washington.  —  Front  St.  Cable  R.  Co.  v. 
Johnson,  2  Wash.  112. 

Statute  Repealed.  —  Chapter  45  of  the  Kansas 
Laws  of  1865,  which  purported  to  authorize 
mechanics'  lifns  upon  railroads,  was  repealed 
by  the  general  statutes,  known  as  the  Revision 
of  1868.  Burgess  v.  Memphis,  etc.,  R.  Co.,  18 
Kan.  53. 

Application  of  General  Lien  Law  Not  Precluded 
by  Special  Statute  as  to  Railroads.  —  The  Illinois 
statute  ptovidingfor  liens  upon  railroads  does 
not  necessarily  exclude  any  application  of  the 
general  mechanic's-lien  act  to  railroads  in 
cases  where  the  sta'tute  in  relation  to  railroads 
does  not  apply,  for  all  the  provisions  of  such 
statute  recognize  the  possible  application  of  a 
mechanic's  lien  other  than  the  lien  therein 
provided.  Huntley  Mfg.  Co.  v.  Michigan 
Cent.  R.  Co..  76  111.  App.  387. 

For  a  Full  Treatment  of  Liens  upon  Railroads 
see  the  title  Railroads. 

5.  Statutes  Held  Not  to  Extend  to  Railroads.  — 
Graham  v.  Mt.  Sterling  Coalroad  Co.,  14  Bush 
(Ky.)  425,  29  Am.  Rep.  412;  Greenwood,  etc., 
R.  Co.  v.  Strang,  77  Fed.  Rep.  498,  construing 
the   South   Carolina  statutes;   Rutherfooid  v. 
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found  a  discussion  of  whether  or  not  railroad  corporations  hold  their  property 
exempt  from  the  operation  of  mechanics'  liens  because  of  their  quasi-public 
nature.1 

Street  Railway.  —  In  Washington  the  court  has  denied  that  a  lien  could  be 
acquired  upon  a  street  railway  under  a  statute  giving  a  lien  upon  a  "railroad" 
or  "  any  other  structure,"  considering  that  a  street  railway  was  not  a  "  rail- 
road "  according  to  the  usual  and  ordinary  meaning  of  the  word,  to  which 
reference  must  be  had  for  the  interpretation  of  the  statute,  and  that  it  was 
not  such  a  "  structure  "  as  the  statute  contemplated,  for  the  reason  that  the 
railway  company  had  no  estate  in  the  land  over  which  the  railway  was  laid, 
but  merely  a  license  to  occupy  and  use  as  a  part  of  the  public  easement  such 
portions  of  the  streets  as  were  necessary  for  the  operation  of  its  cars,  whereas 
the  lien  provided  for  by  the  statute  was  intended  to  be  enforced  only  in  con- 
nection with  some  interest  in  or  right  to  the  land  upon  which  the  structure 
was  situated.2 

9.  Ships,  Boats,  and  Vessels  —  a.  Generally.  —  In  some  jurisdictions  the 
mechanics'  liens  are  expressly  extended  to  ships,  boats,  and  vessels.  But  liens 
on  this  kind  of  property  are  more  frequently  and  also  more  accurately  termed 
maritime  liens,  and  hence  are  treated  in  another  part  of  this  work.3 

b.  Wharfboat.  —  It  has  been  held  in  Arkansas  that  a  wharfboat  savors 
of  the  realty,  and  is  so  attached  to  the  soil  as  to  be  subject  to  a  mechanic's 
lien  under  a  statute  giving  such  lien  on  any  "  building,  edifice,  or  tenement," 
for  the  performing  of  work  thereon.4 

10.  Wharves  and  Piers.  —  In  Indiana  it  has  been  held  that  a  floating  wharf  or 
dock  was  subject  to  a  mechanic's  lien  under  a  statute  giving  a  lien  on  "  build- 
ings." 5  But  in  Nezv  Jersey  and  Nciv  York  it  has  been  denied  that  a  statute 
giving  a  lien  on  houses  or  buildings  included  wharves  or  docks,6  though  in 
the  latter  state  a  lien  on  wharves,  piers,  etc.,  has  been  expressly  given  by 
another  statute.7    In  Wisconsin  a  statute  giving  a  lien  on  wharves  and  docks 

Cincinnati,  etc,  R.  Co.,  35  Ohio  St.  559.    See  1.  See  infra,  this  section,  Property  of  Quasi- 

also  Industrial,  etc.,  Co.  v.  Electrical  Supply  public  Coiporations. 

Co.,  58  Fed.  Rep.  732,  16  U.  S.  App.  196.    Or  2.  Street  Railway  Held  Not  Subject  to  Lien. — 

a  railroad  bridge.    Cleveland,  etc.,  R.  Co.  v.  Front  St.  Cable  R.  Co.  v.  Johnson,  2  Wash. 

Knickerbocker  Trust  Co.,  86  Fed.  Rep.  73.  112,  followed  in  Pacific  Rolling  Mills  Co.  v. 

Statutes  Held  to  Extend  to   Railroads,  —  In  James  St.  Constr.  Co.,  (C.  C.  A.)  68  Fed.  Rep. 

Dunavant  v.  Caldwell,  etc.,  R.  Co.,  122  N.  966  (a  Washington  case). 

Car.  999,  it  was  held  that  section  1871  of  the  Where  Railway  Company  Has  Estate  in  Land. 

North  Carolina   Code,  which    provides   that  — In  Front  St.  Cable  R.  Co.  v.  Johnson,  2 

"any  kind  of  property,  real  or  personal,  not  Wash.   112,  the  court  clearlv  intimated  its 

herein  (before)  enumerated  shall  be  subject  to  opinion  that  a  street  railway  might,  if  the 

a  lien,"  etc.,  was  broad  enough  to  give  a  lien  owners  thereof  had  some  estate  in  the  land 

against  z.  railroad  company.     Compare  Bun-  over  which  it  was  laid,  be  subject  to  a  lien 

combe  County  Com'rs  v.  Tommey,  115  U.  S.  under  the  statute. 

122,  construing  the  same  statute.  3.  See  the  title  Maritime  Liens,  vol.  19,  p. 

In  Giant-Powder  Co.  v.  Oregon  Pac.  R.  Co.,  1079. 

42  Fed.  Rep.  470,  it  was  held  that  under  the  4.  Wharfboat.  —  Galbreath  v.  Davidson,  25 

Oregon  Act  of  1885,  giving  a  lien  on  "  any  build-  Ark.  490. 

ing,  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  5.  Floating  Dock  Subject  to  Lien  under  Statute 

machinery,  or  aqued  act,  or  any  other  structure  Giving  Lien  on  Buildings.  —  Olmsted  v.  McNall, 

or  superstructure,"  the  term  "  structure  "  was  7  Blackf.  (Ind.)  387. 

broad  enough  to  include  a  railway.  But  a  Statute  Giving  a  Lien  on  "Boats"  does 

A  Building  Erected  for  a  Railroad  is  as  clearly  not  include  such  a  structure.    Olmsted  v.  Mc- 

within  the  letter  and  spirit  of  the  Wisconsin  Nail,  7  Blackf.  (Ind.)  3S7. 

mechanic's-lien   law  as  any  other  building.  6.  Lien  on  Houses  and  Buildings  Held  Not  to 

Hill  v.  La  Crosse,  etc.,  R.  Co.,  11  Wis.  214.  Include  Wharves.  —  Collins  v.  Drew,  67  N.  Y. 

A  Mechanic's  Lien  Cannot  Attach  to  the  Fran-  149. 

chise  of  a  Railroad  Company.  —  See  Neilson  v.  Floating  Dock  Not  Subject  to  Lien  as  a  Build. 

Iowa  Eastern  R  Co.,  51  Iowa  714.  ing.  —  Coddington  v.  Beebe,  31  N.  J.  L.  477. 

Rolling  Stock  of  Railroad  Not  Subject  to  Mechan-  7.  Statute  Giving  Lien  on  Wharves  —  Construc- 
ts Lien. —  Neilson  Iowa  Eastern  R.  Co.,  51  tion.  —  Chapter  609  of  the  New  York  Laws  of 
Iowa  184,  33  Am.  Rep.  124;  New  England  Car  1872,  giving  a  mechanic's  lien  upon  wharves, 
Spring  Co.  v.  Baltimore,  etc.,  R.  Co.,  11  Md.  piers,  bulkheads,  and  bridges,  "  and  other 
81,  69  Am.  Dec.  181.  structures  connected  therewith,"  extended  to 
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has  been  held  to  apply  to  such  structures  built  by  a  riparian  owner  out  into 
the  water  in  front  of  his  lot,  though  the  state  owned  the  fee  of  the  land  under 
the  water  subject  to  his  riparian  rights,  such  lien  being  of  course  subject  to  the 
paramount  right  of  the  public  to  use  the  waters  for  lawful  purposes.1 

11.  Bridges.  —  A  mechanic's  lien  cannot  be  acquired  upon  a  bridge  under 
a  statute  giving  alien  merely  on  buildings3  or  on  buildings  and  wharves.3 
In  some  states,  however,  the  statutes  have  expressly  created  a  lien  on  bridges.4 
These  statutes  have  been  construed  to  extend  to  railroad  bridges,5  but  not  to 
public  bridges  owned  by  a  county  where  such  bridges  were  not  expressly 
mentioned.6 

12.  Electric-light  Wires  and  Poles.  —  Poles  set  into  the  ground  and  con- 
nected together  by  wire  in  the  usual  way  for  the  transmission  of  electricity  for 
the  purpose  of  light  and  power  have  been  held  to  constitute  a  structure  within 
the  meaning  of  a  statute  giving  a  mechanic's  lien  on  "  any  building,  wharf, 
bridge,  ditch,  flume,  tunnel,  fence,  machinery,  or  aqueduct,  or  any  other 
structure."  7 

13.  Ice  Houses.  —  An  ice  house,  erected  not  as  an  outhouse  6r  as  appur- 
tenant to  a  residence,  but  as  an  independent  and  separate  structure,  has  been 
held  to  be  an  improvement  subject  to  a  mechanic's  lien,  under  a  local  statute 
of  Pennsylvania.** 

14.  Lime  Kiln.  —  A  lime  kiln  has  been  held  not  to  be  subject  to  a  mechanic's 
lien  under  a  statute  giving  a  lien  on  buildings.9 

15.  Coke  Oven.  —  A  coke  oven  is  not  a  building  within  the  meaning  of  the 
Pennsylvania  statute  giving  a  lien  on  buildings.10 

16.  Oil  Tank.  —  A  mechanic's  lien  cannot,  it  has  been  held,  be  acquired  on 
an  oil  tank,  under  a  statute  giving  a  lien  on  buildings.11 

17.  Ditch.  —  A  mechanic's  lien  cannot  be  asserted  upon  a  ditch  under  a 
statute  giving  a  lien  only  upon  a  "building,  wharf,  or  other  superstructure. "  ia 

18.  Fixtures  in  General.  —  A  mechanic's  lien  may  be  acquired  upon 
fixtures  13  which  are  attached  to  and  form  a  part  of  the  realty.14 

all  structures  on  or  connected  with  a  pier  and  Willamette  Falls  Electric  Co.,  ig  Oregon  6i, 

necessary  to  its  proper  use,  and  even  though  20  Am.  St.  Rep.  793. 

a  structure  connected  with  a  pier  happened  8.  Ice  House  an  Improvement  Subject  to  the 

also  to  be  a  building  the  case  would  be  gov-  Lien.  —  Thomas  v.  Smith,  42  Pa.  Si.  68. 

etned  by  the  statute  above  referred  to  rather  9.  Lime  Kiln  Not  a  Building  Subject  to  the  Lien, 

than  by  chapter  sooof  the  Laws  of  1863,  giving  —  Cowdrick  v.  Morris,  9  Pa.  Co.  Ct.  312. 

a  lien  upon  buildings.    Collins  v.  Drew,  67  N.  10.  Coke  Oven.  —  Central  Trust  Co.  v.  Came- 

Y.  149  ron  Iron,  etc.,  Co.,  47  Fed.  Rep.  136. 

1.  Wharf  in  Front  of  Lot  of  Riparian  Owner.  —  11.  Oil  Tank  Not  a  Building  Subject  to  the  Lien. 
Williams  v.  Lane,  87  Wis.  152.  — Seiders,  etc.,  International  Boiler  Works  v. 

2.  Statute  Giving  Lien  on  Buildings  Does  Not  Lewis,  7  Pa.  Dist.  278,  21  Pa.  Co.  Ct.  80. 
Extend  to  Bridges.  —  Pike  County  v.  Norring-  12.  Ditch  Not  Subject  to  Lien.—  Ellison  v.  Jack- 
ton.  82  Ind.  190;  Collins  v.  Drew,  67  N.  Y.  149;  son  Water  Co.,  12  Cal.  542.     In  this  case  it 
La  Crosse,  etc  ,  R.  Co.  v.  Vanderpool,  11  Wis.  was  further  held  that  the  repeal  by  the  Act  of 
119,  78  Am.  Dec.  691,  note.  1855  of  the, Act  of  1850  carried  with  it  the 

3.  Statute  Giving  Lien  on  Buildings  and  repeal  of  the  Act  of  1853,  which  was  supple- 
Wharves  Doe3  Not  Extend  to  Bridges.  —  Burt  v.  mentary  to  Ihe  Act  of  1850  and  gave  a  lien 
Washington,  3  CjI.  246.  upon  ditches,  etc. 

4.  Statutes  Creating  a  Lien  on  Bridges.  —  See  13.  Lien  Attaching  to  Fixtures.  —  Rothe  v.  Bel- 
Burt  v.  Washington,  3  Cal.  246;  Jenckes  v.  lingrath,  71  \la.  55;  Nordyke,  etc.,  Co.  v. 
Jenckes,  145  Ind.  624;  Collins  v.  Drew,  67  N.  Haivkeye  Woolen  Mills  Co.,  53  Iowa  521; 
Y.  149;  Smith  Bridge  Co.  v.  Bowman,  41  Ohio  Hathaway  v.  Davis,  32  Kan.  693;  Haeussler  v. 
St.  37.  52  Am.  Rep.  67;  I'urtell  v.  Chicago  Missouri  Glass  Co.,  52  Mo.  452.  See  also 
Forge,  etc.,  Co.,  74  Wis.  132.  Nicholstone  City  Co.  v.  Smalley,  21  Tex.  Civ. 

5.  Statutes  Held  to  Extend  to  Railroad  Bridges.  App.  210. 

—  Smith  Biidge  Co.  v.  Bowman,  41  Ohio  St.  14.  Articles  Must  Be  Attached  to  and  Form  Part 

37,  52  Am.  Rep.  67;  Purtell  v.  Chicago  Forge,  of  Realty.  —  Baum  v.  Covert,  62  Miss.  113; 

etc.,  Co.,  74  Wis.  132.  Haeussler  v.  Missouri  Glass  Co.,  52  Mo.  452: 

6.  Lien  Not  Extending  to  Public  Bridge.—  Chamberlin  v.  McCarthy,  59  Hun  (N.  Y.)  158; 
Idaho  Bank  v.  Malheur  County,  30  Oregon  Vogel  v.  Farrand,  (Supm.  Ct.  App.  T.)  26 
420.  Misc.  (N.  Y.)  130;  Church  v.  Griffith,  9  Pa.  St. 

7.  Electric-light  Wires  and  Poles.  —  Forbes  v.  117,  49  Am.  Dec.  548;  White's  Appeal,  10  Pa. 
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19.  Stationary  Engines  and  Machinery.  —  A  mechanic's  lien  may  be  acquired 
upon  stationary  engines,1  boilers,2  and  all  kinds  of  machinery,3  though  this 
is  as  a  general  rule  true  only  when  they  have  become  a  part  of  the  realty.4 

"Fixed  Machinery." — In  New  Jersey  it  has  been  held  that  a  statute  extending 
the  mechanic's  lien  to  "  fixed  machinery  "  was  intended  merely  to  afford 
mechanics  a  lien  upon  machinery  of  which  they  could  not  have  such  possession 
as  would  give  them  a  lien  by  the  common  law.5 

Lien  Extending  Only  to  Machine  Which  Retains  Character  of  Chattel.  —  In  Maryland,  how- 
ever, it  has  been  held  that  a  statute  providing  that  "every  machine  *  *  * 
erected,  constructed,  or  repaired  within  this  state  shall  be  subject  to  a  lien  in 
like  manner  as  buildings  are  made  subject  under  the  provisions  of  this  article, " 
applies  only  to  such  a  machine  as  is  not  an  integral  part  of  a  building  and  has 
not  lost  its  character  as  a  movable  chattel.6 

20.  Materials  Furnished.  —  Unless  some  such  intention  clearly  appears, 
mechanic's-lien  statutes  are  not  considered  to  give  to  a  materialman  any  lien 
on  the  particular  material  furnished  by  him,7  even  though  such  material  be 
not  used  in  the  building  or  improvement  for  which  it  was  furnished.8 

Statute  Giving  Lien  on  Materials.  —  And  it  has  been  held  that  a  statute  making 
a  mechanic's  lien  attach  to  materials  furnished,  in  the  case  of  improvements 
erected  on  leased  or  rented  land,  must  involve  the  necessary  implication  that 


St.  252.  See  also  Ward  v.  Kilpatrick,  85  N. 
Y.  413,  39  Am.  Rep  674;  Union  Stove  Works 
v.  Klingman,  20  N.  Y.  App  Div.  449, 

A  Mechanic's  Lien  Covers  Ga3  Fixtures  at- 
tached W  a  building  for  the  purpose  of  being 
used  therein.    Rium  v.  Covert,  62  Miss,  113. 

The  Lien  Does  Not  Cover  Tables  used  as  coun- 
ters, but  which  are  not  in  any  manner  attached 
to  the  house,  and  can  be  used  in  one  place  as 
well  as  another.   Baum  v.  Covert,  62  M  iss.  113. 

Trade  Fixtures  do  not  become  a  part  of  the 
realty  and  hence  are  not  subject  to  a  mechanic's 
lien  Carroll  v.  Shooting  the  Chutes  Co.,  85 
Mo.  App.  563. 

Lien  Covers  Improvements  Made  by  Leaseholder 
Only  When  Removable.  —  The  Montana  statute 
creating  a  mechanic's  lien  and  providing  that 
when  the  interest  in  the  land,  building, 
structure,  or  other  improvement  is  a  leasehold 
interest  the  forfeiture  of  such  lease  does  not 
forfeit  or  impair  such  lien  so  far  as  concerns 
the  buildings,  structures,  and  improvements 
put  thereon  by  the  person  charged  with  such 
lien,  but  the  same  may  be  sold  to  satisfy  the 
lien  and  removed  by  the  purchaser,  Rives  a  lien 
only  upon  such  "  building,  st ructure, or  other 
improvement  "  put  upon  the  premises  by  a 
leaseholder,  as  can  be  removed.  Stenberg  v. 
Liennemann,  20  Mont.  457,  63  Am.  St.  Rep. 
636. 

1.  Engines.  —  Collins?'.  Mott,  45  Mo.  101; 
Morgan  v.  Arthurs,  3  Watts  (Pa.)  140. 

2.  Boilers.  —  Collins  v.  Mott,  45  Mo.  101; 
Dickey's  Appeal,  115  Pa.  St.  73. 

A  Copper  Kettle  or  Boiler  in  a  Brewhouse  is  a 
fixture  annexed  to  the  freehold  and  therefore 
subject  to  a  mechanic's  lien.  Gray  v.  Hold- 
ship,  17  S.  &  R.  (Pa.)  413,  17  Am.  Dec.  680. 

A  Battery  of  Boilers  has  been  held  to  be  sub- 
ject to  a  mechanic's  lien  under  a  statute  giv- 
ing a  lien  upon  buildings,  the  court  consider- 
ing that  the  structure  was  both  permanent  and 
substantial  and  of  such  a  nature  as  to  be  called 
a  building.  Wheeler  v.  Pierce,  167  Pa.  St. 
416,  46  Am.  St.  Rep.  679. 

3.  Machinery,  —  Nordyke,  etc.,  Co.  v.  Hawk- 


Jo 


eye  Woolen  Mills  Co.,  53  Iowa  521;  Hathaway 
v.  Davis,  32  Kan.  693;  Collins  v.  Mott,  45  Mo. 
101;  Heidegger  v.  Atlantic  Milling  Co.,  16 
Mo.  App.  327:  Paige  v.  Peters,  70  Wis.  178,  5 
Am.  St.  Rep.  156. 

Millstones. —  VVademan  v.  Thorp,  5  Watts 
(Pa.)  115. 

Gas  Machine.  —  Light  Co.  v.  Gill,  14  Pa.  Co. 

Ct.  6. 

4.  Must  Have  Become  Part  of  Realty.  ■ —  Collins 
v.  Mott,  4"5  Mo.  101;  Graves  v.  Pierce,  53  Mo. 
423;  Richardson  v.  Koch,  81  Mo.  264;  Spring- 
field  Foundry,  etc.,  Co.  v.  Cole.  130  Mo.  1, 
overruling  Buchannan  v.  Cole,  57  Mo.  App.  11 ; 
Case  v.  Arnett,  26  N.  J.  Eq.  459. 

A  Derrick  Which  Can  Be  Removed  without  in- 
juring the  realty  is  not  subject  to  a  mechanic's 
lien,  though  it  is  erected  by  placing  a  post  in 
a  socket  upon  the  ground,  and  attached  by  guy 
ropes  to  stakes  set  in  the  ground,  and  to 
anchor  bolts  imbedded  in  the  rocks.  Honey- 
man  v.  Thomas,  25  Oregon  539. 

The  Machinery,  as  Such,  Is  Not  Subject  to  a 
Mechanic's  Lien.  —  It  is  only  teached  when  it 
cntets  into  and  forms  a  part  of  a  building  or 
improvement  which  is  the  real  subject  of  the 
lien.  Meisttell  v.  Reach,  56  Mo.  App.  243. 
See  also  Graves  v.  Pierce,  53  Mo.  423. 

5.  Purpose  of  Statute  Giving  Lien  on  "  Lixed 
Machinery."  —  Griggs     Stone,  51  N.  J.  L.  540. 

6.  Rule  that  Machine  Must'Setain  Character  of 
Chattel.  —  Stebbins  v.  Culbreth,  S6  Md.  656. 

7.  No  Lien  on  Material  Furnished.  —  Steigle- 
man  v.  McBride,  17  111.  300;  Lewis  v.  Rose, 
82  111.  574;  Heaton  v.  Horr,  42  Iowa  187.  See 
also  Streator  Tile  Works  v.  Coe,  53  111.  App. 
483- 

8.  Unused  Material.  —  Porter,  etc.,  Hardware 
Co.  v.  Lee,  105  Ala.  361;  Lee  v.  King,  99  Ala. 

246. 

Even  Though  the  Purchaser  of  Materials  Sells 
Them  to  one  who  purchases  without  fraud,  in- 
stead of  using  them  for  the  contemplated  erec- 
tion or  improvement,  no  lien  follows  them 
into  the  hands  of  the  purchaser.  Heaton  v. 
Horr,  42  Iowa  187. 
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these  materials,  in  order  to  authorize  the  enforcement  of  such  lien  on  them 
specifically,  must  be  capable  of  practical  identification,  and  therefore  such 
statute  does  not  apply  where  the  materials  are  used  merely  for  repairs  and 
are  so  merged  in  the  freehold  as  to  be  incapable  of  severance.1 

21.  Lien  of  Subcontractors  and  Others  upon  Amounts  Due  Contractor.  —  In 
many  jurisdictions  the  statutes  give  to  subcontractors,- materialmen,  laborers, 
and  others  who  have  done  work  for  or  furnished  materials  to  the  contractor, 
a  lien  upon  the  balance  due  or  to  become  due  to  the  contractor  from  the 
owner,8  and  the  right,  by  serving  upon  the  owner  a  written  notice  that 
amounts  are  due  to  them  from  the  contractor,  to  impose  upon  the  owner  a 
liability  or  duty  to  retain  out  of  the  amount  due  or  to  become  due  to  the  con- 
tractor a  sufficient  amount  to  meet  such  claims  or  any  liens  which  may  be 
established  therefor. s 


.  1.  Construction  of  Statute  Giving  Lien  on  Ma- 
terials.—  Roihe  v.  Bsllingrath,  71  Ala.  55. 
2.  Lien  on  Unpaid  Balance  Due  Contractor  — 

Alabama.  —  Nunnally  v.  Dorand,  1 10  Ala.  539. 

Illinois.  —  Spalding  Lumber  Co.  v.  Brown, 
171  III.  487,  affirming  Beardsley  v.  Brown,  71 
111.  App.  199.  See  also  Sanitary  Dist.  v.  Phoe- 
nix Powder  Mfg.  Co.,  79  111.  App.  36. 

Kentucky.  —  Roe  v.  Scanlan,  98  Ky.  24; 
Noonan  v.  Hastings,  101  Ky.  312,  72  Am.  Si. 
Rep.  419;  Ausbeck  v.  Schardien,  (Ky.  189S)  45 
S.  W.  Rep.  507. 

Louisiana. —  First  Municipality  v.  Bell,  4 
La.  Ann.  121. 

New  Jeisey.  —  Leary  v.  Lamont,  (N.  J.  1898) 
42  Atl.  Rep.  97. 

New  Yo>k.  —  Bruce -v.  Gloversville,  39  N. 
Y.  App.  Div.  25,  affirmed  167  N.  Y.  452;  Don- 
aldson v.  Wood,  22  Wend.  (N.  Y.)  395;  Bell  v. 
Vanderbili,(C.  PI.  Gen.  T.)67  How.  Pr.  (N.  Y.) 
332,  12  Daly  (N.  Y.)  467;  McKay  v.  New  York, 
46  N.  Y.  App.  Div.  579:  Bell  v.  New  York,  105 
N.  Y.  139;  Bassler  v.  Putney,  53  N.  Y.  Super. 
Ct.  456;  Tice  v.  Atlantic  Constr.  Co.,  52  N.  Y. 
App.  Div.-  2?4. 

Ohio.  —  Copeland  v.  Manton,  22  Ohio  St.  398. 
See  also  McCullom  v.  Richardson,  2  Handy 
(Ohio)  274. 

West  Virginia.  ■ — See  Stout  v.  Golden,  9  W. 
Va.  231. 

But  Compare  Sayre-Newion  Lumber  Co.  v. 
Union  Bank,  6  Colo.  App.  541,  in  which  case 
the  court  said  that  lien  claimants  had  no  inter- 
est in  a  fund  which  had  been  set  aside  out  of 
an  amount  due  the  contractor  in  order  to  pro- 
tect the  owner  against  liens;  and  Hicks  v. 
Roanoke  Brick  Co.,  94  Va.  741,  in  which  case 
the  court,  without  mentioning  any  statute, 
said  that  the  furnishing  of  materials  used  in 
constructing  sewers  for  a  city  would  not  give 
any  lien  on  the  amount  which  the  city  had 
contracted  to  pay  the  contractor  for  the  work. 

Extent  of  Lien.  —  Under  the  Ohio  statute, 
when  a  subcontractor  or  materialman  riles  his 
lien  he  acquires  a  lien  on  all  then  due  or  be- 
coming due  within  ten  days  thereafter  from 
the  owner  to  the  contractor.  Saginaw  Bay 
Co.  v.  Engel,  10  Ohio  Cir.  Dec.  234. 

The  Lien  Does  Not  Extend  to  Unliquidated  Dam- 
ages due  10  the  contractor  from  the  owner  on 
account  of  the  latter's  violation  of  the  con- 
tract. Miner  v.  Hoyt,  4  Hill  (N.  Y.)  193;  Hoyt 
v.  Miner,  7  Hill  (M.  Y.)  525. 

The  Lien  Does  Not  Extend  to  an  Amount  Due 
under  Another  Contract  than  that  under  which 


the  materials  were  furnished  to  the  contractor. 
Quinlan  v.  Russell,  94  N.  Y.  350. 

The  Fact  that  the  Contractor  Has  Not  Secured  a 
Privilege  upon  the  Building  does  not  afiect  the 
privilege  of  mechanics,  laborers,  and  material- 
men on  the  amount  due  the  contractor  from 
the  owner.  First  Municipality  v.  Bell,  4  La. 
Ann.  121. 

Where  the  Owner  Has  Given  to  the  Contractor  a 
Mortgage  as  Security  for  a  part  of  the  contract 
price,  the  mortgage  debt  is  to  be  treated  as  a 
sum  due  upon  the  contract  price  10  which  the 
lien  of  a  materialman  may  attach  before  the 
mortgage  is  paid.  And  after  the  lien  has  at- 
tached it  cannot  be  defeated  by  an  assignment 
of  the  mortgage  by  the  contractor  to  another 
person.  Gass  v.  Souther,  46  N.  Y.  App.  Div. 
256,  affirmed  167  N.  Y.  604. 

Rights  of  Owner. —  If  the  owner  pays  the 
claims  of  subcontractors,  etc.,  who  have  merely 
taken  the  preliminary  steps  towards  estab- 
lishing liens,  he  does  so  at  his  own  peril,  and 
he  is  nol  protected  by  such  payment  if  the 
claims  are  in  fact  invalid.  Wilson  v.  Nugent, 
125  Cal.  280. 

And  the  fact  that  such  claims  have  been 
filed  is  no  defense  to  an  action  against  the 
owner  for  the  amount  due  the  principal  con- 
tractor. The  remedy  of  the  owner  is  either  to 
make  the  subcontraclors,  etc.,  parties  to  the 
proceeding,  or  to  obtain  leave  to  pay  the  money 
into  court.  Westervelt  v.  Levy,  2  Duer  (N. 
Y.)  354- 

Abandonment  of  Work  by  Contractor  —  Comple- 
tion by  Contractor's  Surety.'—  McChesney  v. 
Syracuse,  (Supm.  Ct.  Spec.  T.)  22  N.  Y.  Supp. 
507. 

No  Lien  as  Against  State.  —  Tice  v.  Atlantic 
Constr.  Co.,  52  N.  Y.  App.  Div.  284. 

3.  Compelling  Owner  to  Retain  Amounts  Due 
Contractor.  —  Bates  v.  Santa  Barbara  County, 
90  Cal.  543;  Schmelzer  v.  Chicago  Ave.  Sash, 
etc.,  Mfg.  Co.,  85  111.  App.  596;  Frank  v. 
Chosen  Freeholders,  39  N.  J.  L.  347;  Booth  v. 
Kiefer,  (N.  J.  1900)  47  Atl.  Rep.  12;  Budd  v. 
School  Dist.  No.  4,  51  N.  J.  L.  36;  Anderson 
v.  Huff,  49  N.  J.  Eq.  349. 

To  What  Moneys  Right  Attaches.  —  The  Colo- 
rado statute  providing  that  the  owner,  upon 
being  served  with  a  copy  of  the  statement  of 
claim  as  provided  by  statute,  may  withhold 
out  of  any  moneys  "due  or  to  become  due 
under  the  contract,"  a  sufficient  amount  to  sat- 
isfy the  lien,  does  not  refer  merely  to  moneys 
due  or  to  become  due  for  labor  or  materials 
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Nature  of  Right.  —  While  this  right  is  usually  given  in  the  statute  provid- 
ing for  mechanics'  liens  and  is  termed  a  lien,1  the  remedy  provided  is  really 
more  in  the  nature  of  an  equitable  garnishment,2  or,  as  has  been  said,  the 
notice  to  the  owner  has  the  effect  of  working  a  transfer  or  assignment  pro 
tanto  of  that  which  is  due  or  to  become  due  from  the  owner  to  the  contractor 
from  the  time  of  the  service  of  such  notice.3 

Right  Not  Dependent  upon  Right  to  Lien  on  Property.  —  This  right  of  the  subcon- 
tractors, materialmen,  laborers,  and  others  is  not  dependent  upon  the  exist- 
ence of  any  right  in  them  to  have  or  acquire  a  lien  upon  the  property  on 
which  the  work  is  done  or  for  which  the  material  is  furnished,4  but  may,  and 
frequently  does,  exist  in  cases  where  the  property  itself  is  not  subject  to  a 
lien.5 

Claimant  Must  Show  that  There  Is  Something  Due.  —  Where  such  a  lien  is  claimed 
the  onus  is  upon  the  claimant  to  show  that  there  is  a  sum  due  or  to  become 
due  upon  which  his  lien  can  attach.6 

Lien  on  Balance  Owing  to  Subcontractor.  —  Whether  persons  who  have  furnished 
materials  or  labor  to  a  subcontractor  can  acquire  such  lien  upon  a  balance  due 
or  to  become  due  to  him  from  the  contractor,  must  depend  upon  the  terms 
of  the  statute.7 

22.  Proceeds  of  Sale  of  Property.  —  Where  property  to  which  a  mechanic's 
lien  has  attached  is  sold  under  such  circumstances  as  to  pass  title  to  the  pur- 
chaser discharged  of  the  lien,8  the  lien  will  attach  to  the  proceeds  of  the  sale.9 

23.  Insurance  Policy.  —  But  it  has  been  held  that  a  mechanic's  lien  does 
not  attach  to  a  policy  of  insurance  taken  out  by  the  owner  on  the  property 
or  to  the  proceeds  thereof. 10 


furnished  previous  to  the  service  of  the  statu- 
tory notice,  but  the  subcontractor's  lien  notice 
entitles  him  to  be  paid  out  of  moneys  that  may 
become  due  the  contractor  for  labor  performed 
or  materials  furnished  by  other  employees  or 
materialmen  subsequent  to  the  date  of  such 
notice,  but  under  the  same  principal  contract. 
Tabor  v.  Armstrong,  9  Colo.  £85. 

Right  Not  Limited  to  Money.  —  The  provision 
of  the  New  Jersey  statute  requiring  the  owner 
to  retain  the  "amount  owing"  to  the  con- 
tractor upon  the  service  of  the  statutory  notices 
by  the  subcontraclors  does  not  refer  merely  to 
money,  but  is  quite  as  applicable  to  land, 
cfratiels,  or  other  valuable  things  given  in  pay- 
ment, as  to  money.  Anderson  v.  Huff,  49  N. 
J.  Eq.  349. 

1.  See  Green  Bay  Lumber  Co.  v.  Thomas, 
106  Iowa  420. 

2.  Equitable  Garnishment.  —  Rates  v.  Santa 
Barbara  County,  90  Cal.  543. 

3.  Transfer  or  Assignment  Pro  Tanto.  —  An- 
derson v.  Huff,  49  N.  J.  Eq.  349;  Frank  v. 
Chosen  Freeholders,  39  N.  J.  L.  347;  Mayer  v. 
Mutchler,  50  N.  J.  L.  162;  Budd  v.  School 
D*ist.  No.  4,  51  N.J.  L.  36;  VVightman  v.  Bren- 
ner, 26  N.  J.  Eq.  489;  McCullom  v.  Richard- 
son, 2  Handy  (Ohio)  274. 

The  Contractor's  Right  to  the  Balance  over  the 
amounLof  such  claims  is  unimpaired.  Adams 
v.  Burbank,  103  Cal.  646;  Flaherty  v.  Atlantic 
Lumber  Co.,  58  N.  J.  Eq.  467;  McCullom  v. 
Richardson,  2  Handy  (Ohio)  274. 

4.  Right  Not  Dependent  upon  Right  to  Lien  on 
Property.  — ■  Bates  v.  Santa  Barbara  County,  90 
Cal.  543. 

5.  Right  May  Exist  Though  Property  Not  Sub- 
ject to  Lien.  —  Roe  v.  Scanlan,  98  Ky.  24; 


Noonan  v.  Hastings,  101  Ky.  312,  72  Am.  St. 
Rep.  419;  Ausbeck  v.  Schardien,  (Ky.  1898)  45 
S.  W.  Rep.  507;  Frank  v.  Chosen  Freeholders, 
39  N.  J.  L.  347;  McKay  v.  New  York,  46  N. 
Y.  App.  Div.  579.  See  also  Spalding  Lumber 
Co.  v.  Brown,  171  111.  487. 

6.  Claimant  Must  Show  that  Something  Is  Due 
or  to  Become  Due.  —  Brainard  v.  Kings  County, 
155  N.  Y.  538,  affirming  84  Hun  (N.  Y.) 
290. 

7.  Lien  Not  Attaching  to  Balance  Due  Subcon- 
tractor.—  Nunnally  v.  Dorand,  110  Ala.  539; 
Donaldson  v.  Wood,  22  Wend.  (N.  Y.)  395. 

Lien  May  Attach  to  Amount  Due  Subcontractors. 
—  Brainard  v.  Kings  County,  155  N.  Y.  53S, 
affirming  84  Hun  (N.  Y.)  290. 

8.  An  Execution  Sale  may  have  this  effect  al- 
though the  purchaser  buys  with  notice  of  the 
lien.    Durham  ?'.  Mayo,  32  Ga.  192. 

9.  Lien  Attaching  to  Proceeds  of  Sale.  —  Dur- 
ham v.  Mayo,  32  Ga.  192;  Loudon  v.  Coleman, 
59  Ga.  653;  Farmers  L.  &  T.  Co.  v.  Canada, 
etc.,  R.  Co.,  127  Ind.  250;  Totten,  etc.,  Iron, 
etc..  Foundry  Co.  v.  Muncie  Nail  Co.,  148  Ind. 
372;  Ness  v.  Davidson,  49  Minn.  469;  Looby 
t.  Davidson,  49  Minn.  481.  See  also  Ellett  v. 
Tyler,  41  111.  449;  Gaty  v.  Casey,  15  111.  189; 
F'addock  v.  Stout,  121  III.  571,  affirming  Stout 
v.  Sower,  22  111.  App.  65;  Elgin  Lumber  Co.  v. 
Langman,  23  111.  App.  250;  Werth  v.  Werth,  2 
Rawle  (Pa.)  151. 

When  Only  a  Portion  of  the  Property  Sold  Was 
Subject  to  the  Lien,  the  lien  attaches  only  to  a 
corresponding  portion  of  the  proceeds  of  the 
sale.    Loudon  v.  Coleman,  62  Ga.  146. 

10.  Lien  Does  Not  Attach  to  Insurance  Policy  or 
Proceeds  Thereof.  —  Cameron  v.  Fay,  55  Tex.  58. 
See  also  Galyon  v.  Ketchen,  85  Tenn.  55.  See 
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24.  Public  Property.  —  As  a  general  rule,  in  the  absence  of  some  expres- 
sion in  the  statute  making  it  evident  that  the  legislature  intended  it  so  to 
apply,  a  mechanic's-lien  statute  will  not  be  construed  to  give  a  lien  upon 
public  buildings  or  other  public  property  devoted  to  public  use.1  Thus,  a 
lien  cannot  be  acquired  or  enforced  against  a  public  school  building2  or  the 


generally  the  tille  Fire  Insurance,  vol.  13, 
p.  86 

1.  Lien  Does  Not  Extend  to  Public  Buildings  or 
Property  —  Alabama. —  Nunnally  v.  Dorand, 
no  Ala.  539, 

California.  —  Mayrhofer  v.  Board  of  Educa- 
tion, 89  Cal.  no,  23  Am.  St.  Rep.  451;  Bates 
v.  Santa  Barbara  County,  90  Cal.  543. 

Illinois. — See  Salem  v.  Lane,  etc.,  Co.,  90 
111.  App.  560,  affirmed  189  III.  594. 

Indiana.  —  Townsend  v.  Cleveland  Fire 
Proofing  Co.,  18  Ind.  App.  568. 

Iowa.  —  Lewis  v.  Chickasaw  County,  50  Iowa 
234;  Breneman  v.  Harvey,  70  Iowa  479. 

Kentucky.  —  Noonan  v.  Hastings,  101  Ky. 
312,  72  Am.  St.  Rep.  419;  Roe  v.  Scanlan,  98 
.  Ky.  24. 

Michigan.  —  Knapp  v.  Swaney,  56  Mich.  345, 
56  Am.  Rep.  397. 

Minnesota.  —  Burlington  Mfg.  Co.  v.  Court- 
house, etc.,  Com'rs,  67  Minn.  329. 

Mississippi. — Panola  County  v.  Gillen,  59 
Miss.  198. 

Missouri.  —  St.  Louis  v.  O'Neil  Lumber  Co., 
114  Mo.  74. 

Nebraska.  —  Ripley  v.  Gage  County,  3  Neb. 
397.    See  also  People  v.  Buller,  2  Neb.  5. 

New  Jersey.  —  See  Frank  v.  Chosen  Free- 
holders, 39  N.  J.  L.  347. 

Arew  York.  —  Leonard  v.  Brooklyn,  71  N.  Y. 
498,  27  Am.  Rep.  80,  note.  See  also  Poillon 
v.  New  York,  47  N.  Y.  666. 

Oregon.  —  Portland  Lumbering,  etc.,  Co.  v. 
School  Dist.  No.  1,  13  Oregon  283. 

Pennsylvania.  —  Wilson  v.  Huntingdon 
County,  7  W.  &  S.  (Pa.)  197.  See  also  Foster 
7'.  Fowler,  60  Pa.  St.  27. 

Texas.  —  Atascosa  County  v.  Angus,  83  Tex. 
202,  29  Am.  St.  Rep.  637;  Dallas  v.  Loonie,  83 
Tex.  291;  Herring-Hall-Marvin  Co.  v.  Kroeger, 
23  Tex.  Civ.  App.  672,  distinguishing  Burt  v. 
Parker  County,  77  Tex.  341,  Scholes  v.  Hughes, 
77  Tex.  483,  and  Loonie  v.  Burt,  80  Tex. 
582. 

Virginia.  —  Manly  Mfg.  Co.  v.  Broaddus, 
94  Va.  547;  Hicks  v.  Roanoke  Brick  Co.,  94 
Va.  741;  Phillips  v.  Virginia  University,  97 
Va.  472. 

West  Virginia.  —  Hall's  Safe,  etc.,  Co.  v. 
Scites,  38  W.  Va.  691. 

Wisconsin.  —  Wilkinson  v.  Hoffman,  61 
Wis.  637. 

No  Equitable  Lien.  —  As  there  can  be  no  stat- 
utory lien,  it  necessarily  follows  that  there  can 
be  no  equitable  lien,  for  it  is  the  policy  of  the 
law  that  public  buildings  used  for  public  pur- 
poses cannot  be  burdened  with  liens  the  en- 
forcement of  which  would  divest  the  public  of 
their  rights  in  them.  Tovvnsend  v.  Cleveland 
Fire  Proofing  Co.,  18  Ind.  App.  568. 

Property  of  Foreign  Minister.  —  A  minister 
plenipotentiary  of  a  foreign  power  is  not  ex- 
empt from  the  application  of  the  lien  law  as 
to  any  house  or  building  which  is  not  used  as 


a  mansion  for  purposes  connected  with  his 
representative  character.  And  when  exemp- 
tion is  claimed  it  must  appear  by  proof  that 
he  is  entitled  to  a  suspension  of  the  rule  that 
the  lex  rei  sitce  controls.  If  it  appears  that  the 
house  is  erected  by  the  owner  for  his  residence 
as  a  minister  plenipotentiary,  then  it  is  exempt 
from  sale  and  cannot  be  sold.  Byrne  v.  Her- 
ran,  1  Daly  (N.  Y.)  344. 

2.  No  Lien  Against  Public  School  Building  — 
Alabama.  —  Nunnally  v.  Dorand,  no  Ala. 
539- 

California.  —  Mayrhofer  v.  Board  of  Educa- 
tion, 89  Cal.  no,  23  Am.  St.  Rep.  451.  See 
also  Union  Sheet  Metal  Works  v.  Dodge,  129 
Cal.  390. 

Colorado.  —  Florman  v.  School  Dist.  No.  II, 
6  Colo.  App.  319. 

Illinois. — See  Thomas  v.  Board  of  Educa- 
tion, 71  111.  283. 

Indiana. —  Fatoutz'.  School  Com'rs,  102  Ind. 
223,  overruling  Shattell  v.  Woodward,  17  Ind. 
225. 

Iowa.  —  Charnock  v.  Colfax  Dist.  Tp.,  51 
Iowa  70,  33  Am.  Rep.  116. 

Massachusetts.  —  Lassard  v.  Revere,  171 
Mass.  294;  Staples  v.  Somerville,  176  Mass. 

237. 

Minnesota.  —  Jordan  v.  Board  of  Education, 
39  Minn.  298. 

Missouri.  — Abercrombie  v.  Ely,  60  Mo.  23; 
Hastings  v.  Woods,  2  Mo.  App.  148. 

Montana.  —  Whiteside  v.  School  Dist.  No. 
5,  20  Mont.  44. 

New  York.  — Brinckerhoff  v.  Board  of  Edu- 
cation, (C.  PI.  Gen.  T.)  37  How.  Pr.  (N.  Y.) 
499,  6  Abb.  Pr.  N.  S.  (N.  Y.)  428. 

Pennsylvania.  —  Williams  v.  Controllers,  18 
Pa.  St.  275;  Patterson  v.  Pennsylvania  Re- 
form School,  92  Pa.  St.  229. 

Rhode  Island.  —  Hovey  v.  East  Providence, 
17  R.  I.  80. 

Utah.  —  Board  of  Education  v.  Salt  Lake 
Pressed  Brick  Co.,  13  Utah  211. 

A  State  Institution  belonging  to  and  entirely 
controlled  by  the  state  at  its  expense  cannot 
be  subjected  to  a  mechanic's  lien,  and  the  Illi- 
nois Industrial  University  is  such  an  institu- 
tion. Thomas  v,  Illinois  Industrial  Univer- 
sity, 71  111.  310. 

The  University  of  Virginia  is  a  public  institu- 
tion, and  its  grounds  and  buildings  being  the 
property  of  the  state  and  wholly  dedicated  to 
public  uses,  no  mechanic's  lien  can  be  acquired 
upon  them.  Phillips  v.  University  of  Virginia, 
97  Va.  472. 

The  Normal  University  of  Illinois  is  not  the 

property  of  the  state,  but  of  the  "  Board  of 
Education  of  the  State  of  Illinois,"  which  is  a 
corporation  whose  charter  cannot  be  repealed 
and  which  may  sue  and  be  sued,  and  therefore 
the  Normal  University  building  may  be  sub- 
jected to  a  mechanic's  lien.  Board  of  Educa- 
tion v.  Greenebaum,  39  111.  609. 
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lot  on  which  it  is  situated,1  a  court  house,2  a  city  hall,3  a  public  bridge  which 
is  part  of  a  public  highway,4  or  the  waterworks  of  a  municipality.5 

ReasDiis  for  the  Rule.  —  In  some  cases  the  reason  given  for  this  rule  is  that  to 
hold  otherwise  would  be  contrary  to  public  policy,6  while  in  others  the  rule 
has  been  considered  to  be  based  upon  the  fact  that  the  ordinary  methods 
provided  by  statute  for  the  enforcement  of  the  lien  cannot  be  pursued  against 
public  property,  and  hence,  there  being  no  mode  of  enforcing  the  lien,  it 
cannot  exist;  7  and  it  has  also  been  held  that  the  provisions  of  the  mechanic's- 
lien  law  could  not  be  applied  to  public  school  buildings,  because  the  relation 
sustained  by  a  school  district  to  the  school  property  was  not  that  of  owner 
within  the  meaning  of  the  statute,  and  hence  a  contract  with  the  district 
could  not  give  rise  to  the  lien.8 

Property  Conveyed  to  Municipality  After  Lien  Has  Attached.  —  The  rule  stated  above 
does  not  apply  where  a  mechanic's  lien  has  attached  to  the  property  while  it 
belongs  to  private  individuals  and  it  is  afterwards  conveyed  to  the  city;  but 
in  such  case  the  city  takes  the  property  subject  to  the  lien.9 

Lien  May  Be  Acquired  in  Some  Jurisdictions.  —  In  a  few  jurisdictions  the  courts 
have  considered  that  a  mechanic's  lien  might  be  acquired  on  public  property.10 

25.  Property  of  Quasi-public  Corporations.  —  The  more  generally  recog- 
nized rule  is  that  the  operation  and  effect  of  the  mechanic's-lien  statutes 
do  not  extend  to  the  property   of   quasi-pubWc   corporations,11    such  as 


1.  No  Lien  on  Lot  on  Which  School  Building 
Situated.  —  Abercrombie  v.  Ely,  6o  Mo.  23; 
Hastings  v.  Woods,  2  Mo.  App.  148.  See  also 
Eaton  v.  Monroe,  63  Mich.  525. 

Lien  Cannot  Attach  to  Public  School  Property. 
—  Thomas  v.  Hoard  of  Education,  71  111.  283; 
Board  of  Education  r.  Neidenberger,  78  111.  58. 
See  also  Quinn  v.  Allen,  85  111.  39. 

2.  Court  House.  —  Bouion  v.  McDonough 
County,  84  111.  384;  Parke  County  v.  O'Con- 
ner,  86  Ind.  531,  44  Am.  Rep.  33S;  Whiting  v. 
Story  County,  54  Iowa  81,  37  Am.  Rep,  189; 
Burlington  Mfg.  Co.  v.  Courthouse,  etc.. 
Com'rs,  67  Minn.  329;  Snow  v.  Durham  County, 
112  N.  Car.  335;  Atascosa  County  v.  Angus, 
83  Tex.  202,  29  Am.  St.  Rep.  637.  See  also 
Roe  v.  Scanlan,  98  Ky.  24. 

A  Contractor  Cannot  Complain  of  a  decree  fore- 
closing a  subcontractor's  lien  on  a  county 
court  house,  where  the  county  was  served 
with  process  but  failed  to  answer,  for  the  en- 
forcement of  the  lien  does  not  prejudice  his 
rights  in  any  manner,  and  whether  it  be  right 
or  wrong  is  a  question  which  does  not  concern 
him.    Loonie  v.  Burt,  80  Tex.  582. 

3.  City  Hall.  —  Burlington  Mfg.  Co.  v.  Court- 
house, etc.,  Com'rs,  67  Minn.  329. 

4.  Public  Bridge.  —  Pike  County  v.  Norring- 
ton,  82  Ind.  190;  Loring  v.  Small,  50  Iowa  271, 
32  Am.  Rep.  136;  McPheeters  v.  Merimac 
Bridge  Co.,  28  Mo.  465;  Idaho  Bank  v.  Mal- 
heur County,  30  Oregon  420. 

6.  Municipal  Waterworks.  —  See  Wilkinson 
v.  Hoffman,  61  Wis.  637. 

6.  Rule  Based  upon  Public  Policy.  —  Pike 
County  v.  Norrington,  82  Ind.  i</>;  Townsend 
v.  Cleveland  Fire  Proofing  Co,,  18  Ind.  App. 
568;  Hovey  v.  East  Providence,  17  R.  I.  80; 
Wilkinson  v.  Hoffman,  61  Wis.  637.  See  also 
Idaho  Bank  v.  Malheur  Count  v.  30  Oregon  420. 

7.  Methods  Provided  for  Enforcement  of  Lien 
Cannot  Be  Pursued  Against  Public  Property.  — 
Loring  v.  Small,  50  Iowa  271,  32  Am.  Rep. 
136;  Charnock  v.  Colfax  Dist.  Tp.,  51  Iowa  70, 


33  Am.  Rep.  116;  Whiting  v.  Story  County, 
54  Iowa  81,  37  Am  Rep.  189;  Phillips  v.  Vir- 
ginia University,  97  Va.  472.  See  also  Frank 
v.  Chosen  Freeholders,  39  N.  J.  L.  347;  Idaho 
Bank  v.  Malheur  County,  30  Oregon  420. 

8.  School  District  Not  the  Owner  of  School  Prop- 
erty.—  Florman  v.  School  Dist.  No.  11,  6  Colo. 
App.  319.  See  also  Thomas  v.  Board  of  Edu- 
cation, 71  111.  283. 

9.  Property  Conveyed  to  Municipality  After  Lien 
Has  Attached.  —  Salem  v.  Lane,  etc.,  Co.,  90 
111.  App.  560,  a  (firmed  189  III.  594. 

10.  Lien  May  Be  Acquired  on  Public  Froperty  — 
Kansas.  —  Wilson  v.  School  Dist.  No.  2,  17 
Kan.  104;  School  Dist.  No.  2  v  Conrad.  17 
Kan.  522;  Jewell  County  v.  Snodgrass,  etc., 
Mfg.  Co.,  52  Kan.  253;  Topeka  Thomas,  1 
Kan.  App.  113.  See  also  School  Dist.  No.  3 
v.  Howell.  44  Kan.  285;  Badger  Lumber  Co. 
v.  Marion  Water  Supply,  etc.,  Co.,  48  Kan. 
187,  30  Am.  St.  Rep.  306. 

Massachusetts.  —  See  Morse  v.  School  Dist. 
No.  7,  3  Allen  (Mass.)  307. 

Canada.  —  McArthur  v.  Dewat,  3  Manitoba 
72;  Moore  v.  Protestant  School  Dist.,  5  Mani- 
toba 4q. 

Louisiana  Cases.  —  In  Louisiana  a  mechanic's 
lien  may  attach  to  public  buildings,  Pullis 
Bros.  Iron  Co.  -'.  Natchitoches  Parish,  51  La. 
Ann.  1377;  McKnight  v.  Grant  Parish,  30  La 
Ann.  361,  31  Am.  Rep.  226;  or  erections  on 
land  dedicated  to  public  use,  Schwartz  v. 
Saiter,  40  La.  Ann.  264;  but  not  to  the  land 
itself,  McKnight  v.  Grant  Parish,  30  La.  Ann. 
361.  31  Am.  Rep.  226. 

11.  Property  of  Quasi-public  Corporation  Not 
Subject  to  Lien.  —  McLeod  v.  Centra'  Normal 
School  Assoc.,  152  Pa.  St.  575,  32  W.  N.  C. 
(Pa.)  37.  See  also  cases  cited  in  other  notes 
to  this  section. 

A  Normal  School  incorporated  for  the  purpose 
of  training  teachers  for  public  schools  is  not  a 
f/«i7.t/-public  corporation  even  although  it  re- 
ceives recognition  and  aid  from  the  state,  and 
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railroad,1  street  railway,2  and  waterworks  companies. 3  at  least  so  far  as  the 
property  is  of  such  a  character  that  it  is  necessary  to  the  carrying  out  of 
the  public  purposes  for  which  the  charter  was  granted,4  but  a  mechanic's 
lien  may  be  enforced  against  property  not  of  such  a  character  though  belong- 
ing to  such  corporations. 5 

Electric-light  Companies.  —  It  has  been  held  that  an  electric-light  company  which 
has  a  franchise  to  occupy  the  streets  of  a  city  with  its  poles,  wires,  and  lamps, 
and  is  engaged  in  furnishing  light  to  the  people  of  the  city,  is  not  so  distinc- 
tively public  in  its  nature  and  operations  as  to  exempt  its  property  from  the 
application  of  the  mechanic's-lien  statute.6 

26.  Property  in  Hands  of  Receiver.  —  The  fact  that  property  is  in  the 
hands  of  a  receiver  cannot  prevent  the  enforcement  of  a  mechanic's  lien 
thereon.7 

VIII.  What  Estate  or  Interest  Is  Subject  to  Lien  —  1.  In  General. 

—  Whether  the  person  for  whom  a  building  or  improvement  is  erected  or 
made  is  the  absolute  owner  of  the  land  or  not,  a  mechanic's  lien  will  attach 
to  his  right,  title,  and  interest  therein,8  and  extend  to  the  whole  of  such  title 


its  property  is  subject  to  a  mechanic's  lien. 
Mclleod  v.  Central  Normal  School  Assoc.,  152 
Pa.  St.  575,  32  W.  X.  C.  (Pa.)  37. 

A  Company  Incorporated  to  Transact  a  General 
Storage  and  Elevator  Business,  including  the  right 
to  issue  warehouse  receipts,  advance  money, 
etc.,  is  not  a  public  corporation,  and  its  real 
estate  used  in  the  exercise  of  its  franchise  is 
not  exempt  from  mechanics'  liens.  Girard 
Point  Storage  Co.  v.  Southwark  Foundry  Co., 
105  Pa.  St.  248. 

1.  Property  of  Railroad  Companies  Not  Subject 
to  Lien. —  Huntley  Mfg.  Co.  v.  Michigan  Cent. 
R  Co.,  76  111.  App.  387;  Dunn  v.  North.  Mis- 
souri R.  Co.,  24  Mo.  493;  Schulenburg  v. 
Memphis,  etc.,  R.  Co.,  67  Mo.  443;  Slcrainka 
v.  Rohan.  18  Mo.  App.  340;  King  v.  Alford, 
9  Ont.  643;  Breeze  v.  Midland  R.  Co.,  26 
Grant.  Ch.  (U.  C.)  225;  Larsen  v.  Nelson, 
etc.,  R.  Co.,  4  British  Columbia  151.  See  also 
Pittsburg  Testing  Laboratorv  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  (Wis.  1901)  86  N.  VV.  Rep. 
592.  Compare  Hill  v.  La  Crosse,  etc.,  R.  Co., 
11  Wis.  215. 

Under  the  Connecticut  Statute  a  mechanic's 
lien  may  attach  to  the  property  of  a  railroad 
company.  Botsford  v.  New  Haven,  etc.,  R. 
Co.,  41  Conn.  454. 

Power  of  Legislature  to  Subject  Railroad  Prop- 
erty to  Lien, —  Under  the  constitution  of  Wis- 
consin the  legislature  has  the  power  to  enact ' 
laws  for  the  enforcement  of  liens  for  labor 
upon  bridges  and  other  structures  of  a  railway 
company,  although  the  same  are  ^art  and 
parcel  of  a  railway  or  essential  to  the  f  ull  and- 
complete  operation  1  hereof.  Purl  ell  v.  Chicago 
Forge,  etc..  Co..  74  Wis.  132. 

2.  Property  of  Street  Railway  Company  Not  Sub- 
ject to  Lien.  —  Christ  v.  Schuylkill  Electiic  R. 
Co.,  23  Pa.  Co.  Ct.  353,  9  Pa.  Dist.  268;  Ober- 
holtzer  v.  Norristown  Pass.  R.  Co.,  16  Pa.  Co. 
Ct.  13:  Piitsburg  Testing  Laboraiory  v.  Mil- 
waukee Electric  R.,  etc.,  Co.,  (Wis.  1901)  86 
N.  W.  Rep.  592. 

3.  Property  of  Waterworks  Company  Not  Subject 
to  Lien.  —  McN'eal  Pipe,  etc.,  Co.  v.  Bullock, 
38  Fed.  Rep.  565;  Foster  v.  Fo  vler,  Co  Pa.  St. 
27;  Guest  v.  Merion  Water  Co..  142  Pa.  St. 
610,  28  W.  N.  C.  (Pa.)  285,  affirming  6  Montg. 


Co.  Rep.  (Pa.)  21 ;  Chapman  Valve  Mfg.  Co.  f 
Oconto  Water  Co.,  89  Wis.  264,  46  Am.  St. 
Rep.  830,  disapproving  National  Foundry,  etc., 
Works  v.  Oconto  Water  Co.,  52  Fed.  Rep.  43, 
affirmed  59  Fed.  Rep.  19,  18  U.  S.  App.  380,  a 
Wisconsin  case  in  which  the  conttary  was 
held. 

Under  the  North  Carolina  Code  a  mechanic's 
lien  may  attach  to  the  property  of  a  corpora- 
tion chartered  for  (he  purpose  of  supplying 
water  to  a  city.  McNeal  Pipe,  etc.,  Co.  v. 
Howland,  111  N.  Car.  615. 

4.  Property  Must  Be  Essential  to  Carrying  Out 
of  Public  Purpose.  —  See  Buncombe  County 
Com'is  v.  Tommey,  115  U.  S.  122;  Skrainka  v. 
Rohan,  18  Mo.  App.  340;  Christ  v.  Schuylkill 
Electric  R.  Co.,  23  Pa.  Co.  Ct.  353,  9  Pa,  Dist. 
268;  Oberholtzer  v.  Norristown  Pass.  R.  Co., 
16  Pa.  Co.  Ct.  13;  Chapman  Valve  Mfg.  Co.  v. 
Oconto  Water  Co.,  89  Wis.  264,  46  Am.  St. 
Rep.  830:  Breeze  v.  Midland  R.  Co.,  26  Grant 
Ch.  (U.  C.)  225;  King  v.  Alford,  9  Ont.  643. 
See  also  other  cases  cited  in  preceding  notes. 

5.  Lien  May  Be  Enforced  Against  Property  Not 
Necessary  for  Carrying  Out  Public  Purpose.  — 
Huntley  Mfg.  Co.  v.  Michigan  Cent.  R.  Co., 
76  [11.  App.  387;  Mcllvain  v.  Hestonville,  etc., 
R.  Co.,  5  Phila.  (Pa.)  13,  19  Leg.  Int.  (Pa.)  44; 
Pittsburg  Testing  Laboratory  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  (Wis.  1901)  Sb  N.  W. 
Rep.  592. 

6.  Electric- light  Company. —  Badger  Lumber 
Co.  v.  Marion  Water  Supply,  etc.,  Co.,  48 
Kan.  [87,  30  Am.  St.  Rep.  306;  Southern 
Electrical  Supply  Co  v.  Rolla  Electric  Light, 
etc.,  Co.,  75  Mo.  App.  622.  Compare  Pittsburg 
Testing  Laboratory  71,  Milwaukee  Electric  R., 
etc.,  Co.,  (Wis.  1901)  86  N.  W.  Rep.  592. 

7.  Lien  May  Be  Enforced  Against  Property  in 
Hands  of  Receiver.  —  Richardson  v.  Hickman, 
32  Ark.  406. 

8.  Right,  Title,  and  Interest  of  Owner  of  Build- 
ing or  Improvement  —  Arkansas.  ■ —  See  McCul- 
lough  v.  Caldwell,  5  Ark.  237. 

California.  —  McGreary  v.  Osborne,  g  Cal. 
119;  Crowell  v.  Gilmore,  13  Cal.  54. 

Colorado.  —  Mellor  v.  Valentine,  3  Colo.  260; 
Tritch  v.  Norton.  10  Colo.  337;  Jarvis  v.  State 
Bank,  22  Colo.  309,  55  Am.  St.  Rep.  129.  See 
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or  interest.1  It  is  of  course  necessary,  in  order  to  support  a  lien  on  the 
land,  that  such  person  be  shown  to  have  some  interest  therein,2  but  a  recovery 
does  not  depend  upon  the  quantity  of  such  interest.3  Where  the  person 
against  whom  the  lien  is  claimed  is  not  the  absolute  owner  of  the  land,  the 
lien  is  confined  to  his  interest  therein,4  and  cannot  affect  the  interest  of 


also  Empire  Land,  etc.,  Co.  v.  Engley,  18  Colo. 
388. 

Connecticut.  —  Hooker  v.  McGlone  42 
Conn.  95. 

District  of  Columbia.  —  Alfred  Richards 
Brick  Co.  v.  Atkinson,  16  App.  Cas,  (D.  C.) 
462. 

Florida.  —  See  Clarkson  v.  Louderback,  36 
Fla.  660. 

Georgia.  —  Hillburn  v.  O'Birr,  19  Ga.  591; 
Porter  v.  Wilder,  62  Ga.  521;  Ford  v.  Wilson, 
85  Ga.  109. 

Illinois.  —  Donaldson  v.  Holmes,  23  111.  85. 

Indiana.  — Jenckes  v.  Jenckes,  145  Ind.  624; 
Monlpelier  Light,  etc.,  Co.  v.  Stephenson,  22 
Ind.  App.  175. 

Iowa.  —  See  Wilkins  v.  Litchfield,  69  Iowa 
.465. 

Kansas.  —  Badger  Lumber  Co.  v.  Malone,  8 
Kan.  App.  121. 

Kentucky.  —  Fetter  v.  Wilson,  12  B.  Mon. 
(Ky.)  90;  Orr  v.  Batterton,  14  B.  Mon.  (Ky.) 
81;  Foushee  v.  Grigsby,  12  Bush  (Ky.)  75.  See 
also  Phillips  v.  Clark,  4  Met.  (Ky.)  348,  83  Am. 
Dec.  4.71. 

Maine.  —  Shaw  v.  Young,  87  Me.  271. 

Maryland.  —  Goldheim  v.  Clark,  68  Md.  498. 

Missouri.  —  Si wyer-A ustin  Lumber  Co.  v. 
Clark,  S2  Mo.  App.  225. 

Montana.  — Grand  Opera  House  Co.  v.  Ma- 
guire,  14  Mont,  558. 

New  Jersey. —  See  National  Bank  v.  Sprague, 
20  N.  J.  Eq.  13. 

Mew  York.  —  Blauvelt  v.  Woodworth,  31  N. 
Y.  2S5;  Chamberlin  v.  McCarthy,  59  Hun 
(N.  Y.)  158. 

Ohio. — Choteau  v.  Thompson,  2  Ohio  St. 
123;  Dutro  v.  Wilson,  4  Ohio  St.  101;  Ruther- 
foord  v.  Cincinnati,  etc.,  R.  Co.,  35  Ohio  St. 
559- 

Oregon.  —  Idaho  Bank  v.  Malheur  County, 
30  Oregon  420. 

South  Carolina.  — Ex  p.  Davis,  9  S.  Car.  204. 

Texas.  —  Strang  v.  Pray,  89  Tex.  525. 

Utah. — Garland  v.  Bear  Lake,  etc.,  Water 
Works,  etc.,  Co.,  9  Utah  350. 

Wisconsin.  —  Dean  v.  Pyncheon,  3  Chand. 
(Wis.)  9;  Hill  v.  La  Crosse,  etc.,  R.  Co.,  11 
Wis.  214;  Rees  v.  Ludington,  13  Wis.  276,  80 
Am.  Dec.  741;  Kerrick  v.  Ruggles,  78  Wis. 
274;  Williams  v.  Lane,  87  Wis.  152. 

1.  Lien  Extends  to  Entire  Interest  of  Owner  of 
Building  or  Improvement  -  Alabama.  —  Turner 
v.  Robbins,  78  Ala.  592. 

Colorado.  —  Tritcli  v.  Norton,  10  Colo.  337; 
Florman  v.  School  Dist.  No.  11,  6  Colo.  App. 
319.  See  also  Jarvis  v.  State  Bank,  22  Colo. 
309,  55  Am.  St.  Rep.  129. 

Illinois.  —  Chicago  Smokeless  Fuel  Gas  Co. 
v.  Lyman,  62  111.  App.  538.  See  also  Steigle- 
man  v.  McBride,  17  111.  300. 

Indiana.  —  Trueblood  v.  Shellhouse,  19  Ind. 
App.  91.  See  also  Montpelier  Light,  etc.,  Co, 
v.  Stephenson,  22  Ind.  App.  175. 


Iowa.  —  Redman  v.  Williamson,  2  Iowa  488; 
Reed  v.  Houston,  12  Iowa  35;  Monroe  v. 
West,  12  Iowa  119,  79  Am.  Dec.  524;  Janes  v. 
Osborne,  108  Iowa  409. 

Kansas.  —  Seitz  v.  Union  Pac.  R.  Co.,  16 
Kan.  133;  Badgei  Lumber  Co.  v.  Malone,  8 
Kan.  App.  125. 

Kentucky.  —  See  Cooley  v.  Black,  (Ky.  1899) 
48  S.  W.  Rep.  1075. 

Missouri.  —  See  Schulenburg  v.  Hayden,  146 
Mo.  583. 

2.  Owner  of  Improvement  Must  Have  Some  In- 
terest in  Land. —  Nelson  v.  Clerf,  4  Wash.  405. 
See  also  Dierks  v.  Walrcd,  66  Iowa  354. 

3.  Eecovery  Does  Not  Depend  upon  Quantity  of 
Interest.  —  Van  Billiard  v.  Nace,  I  Grant  Cas. 
(Pa.)  233;  Prutzman  v.  Bushong,  83  Pa.  St. 
526.  See  also  Redman  v.  Williamson,  2  Iowa 
488;  Cook  v.  Goodyear,  79  Wis.  606. 

4.  Lien  Confined  to  Interest  of  Owner  of  Build- 
ing or  Improvement  —  Alabama.  —  Copeland  v. 
Kehoe,  67  Ala.  594;  Turner  v.  Robbins,  78 
Ala.  592. 

Arizona.  —  Bremen  v.  Foreman,  I  Ariz.  413. 

California.  —  Gaskill  v.  Trainer,  3  Cal.  334; 
Johnson  v.  Dewey,  36  Cal.  623;  Worden  v. 
Hammond,  37  Cal.  61;  West  Coast  Lumber 
Co.  v.  Newkirk,  80  Cal.  275.  See  alfo  Moore 
v.  Jackson,  49  Cal.  109;  Phelps  v.  Maxwell's 
Creek  Gold  Min.  Co.,  49  Cal.  336;  Willamette 
Steam  Mills  Co.  v.  Kremer,  94  Cal.  205. 

Colorado.  —  Shapleigh  v.  Hull,  21  Colo.  419; 
Florman  v.  School  Dist.  No,  11,  6  Colo.  App. 
319- 

Connecticut.  —  Gilman  v.  Disbrow,  45  Conn. 
563;  Flannery  v.  Rohrmayer,  46  Conn.  558,  33 
Am.  Rep.  36. 

District  of  Columbia.  —  Albaugh  v.  Litho- 
Marble  Decorating  Co.,  14  App.  Cas.  (D.  C.) 
113;  Alfred  Richards  Brick  Co.  v.  Atkinson, 
16  App.  Cas.  (D.  C.)  462. 

Illinois.  —  Garrett  v.  Stevenson,  8  111.  261; 
Woodburn  v.  Giffoid,  66  111.  285;  Thomas^. 
Board  of  Education,  71  111.  283;  Judson  v. 
Stephens,  75  111.  255;  Paulsen  v.  Manske,  126 
111.  72,  9  Am.  St.  Rep.  537,  note;  Williams  v. 
Vanderbilt,  145  111.  23S,  36  Am.  St.  Rep.  486; 
Phcentx  Mut.  L.  Ins.  Co.  v.  Batchen,  6  111. 
App  621.  See  also  Steigleman  v.  McBride,  17 
111.  300;  Schnell  v.  Clements,  73  111.  613; 
Henderson  v.  Connelly,  123  111.  9?,  5  Am.  St. 
Rep.  490,  affirming  23  111.  App.  601;  Springer 
v.  Kroeschell,  161  111.  358,  affirming  59  111. 
App.  434- 

Indiana.  —  See  Hopkins  v.  Hudson,  107  Ind. 
191. 

Iowa.  — Dierks  v.  Walrod,  66  Iowa  354; 
Moody  v.  Dryden,  72  Iowa  461;  Sheppard  v, 
Messenger,  107  Iowa  717;  Janes  v.  Osborne, 
108  Iowa  409.  See  also  Getty  v.  Tramel,  67 
Iowa  288. 

Kansas.  —  Seitz  v.  Union  Pac.  R.  Co.,  16 
Kan.  133;  Chicago  Lumber  Co.  v.  Schweiter, 
45  Kan.  207;  Getto  v.  Friend,  46  Kan.  24; 

Volume  XX. 


What  Estate  or  Interest  MUCH  AN  ICS'  LIENS.  Is  Subject  to  Lien. 


is 


others  who  are  strangers  to  the  contract  under  which  the  lien  is  claimed.' 

2.  Greater  Interest  Acquired  After  Right  to  Lien  Has  Accrued.  —  It 
usually  considered  that  a  mechanic's  lien  is  not  confined  to  the  interest  which 
the  person  for  whom  the  work  was  done  or  the  material  furnished  had  in  the 
realty  at  the  time  when  the  right  of  the  claimant  to  acquire  a  lien  first  accrued, 
but  will  extend  to  a  greater  interest  subsequently  acquired  by  such  person,2 


Johnson  v.  Badger  Lumber  Co.,  8  Kan.  App. 
580.  See  also  Missouri  Valley  Lumber  Co.  v. 
Reid,  4  Kan.  App.  4. 

Kentucky.  —  Caldwell  Female  Institute  v. 
Young,  2  Duv.  (Ky.)  582.  See  also  Cooley  v. 
Black,  (Ky.  1899)48  S.  W.  Rep.  1075. 

Maine.  —  Cocheco  Bank  v.  Berry,  52  Me.  293; 
Morse  v.  Dole,  73  Me.  351. 

Maryland.  —  Mills  v.  Matthews,  7  Md.  315; 
Gable  v.  Preachers'  Fund  Soc,  59  Md.  455; 
Beehler  v.  Ijams,  72  Md.  193;  Hoffman  v.  Mc- 
Colgan,  81  Md.  390;  Real  Estate,  etc.,  Co.  v. 
Phillips,  90  Md.  515. 

Massachusetts.  —  See  Perkins  v.  Davis,  120 
Mass.  408. 

Michigan.  —  Scales  v.  Griffin,  2  Dougl. 
(Mich.)  54. 

Missouri.  —  Russell  v.  Grant,  122  Mo.  161, 
43  Am.  St.  Rep.  563;  Schulenburg  v.  Hayden, 
146  Mo.  583.  See  also  Bridwell  v.  Clark,  39 
Mo.  170. 

Montana.  —  Stenberg  v.  Liennemann,  20 
Mont.  457,  63  Am.  St.  Rep.  636. 

Nebraska.  —  Henry,  etc.,  Co.  v.  Fisherdick, 
37  Neb.  207;  Waterman  v.  Stout,  38  Neb.  396; 
Fuller  v.  Pauley,  48  Neb.  13S. 

New  York.  —  Ombony  v.  Jones,  19  N.  Y. 
234;  Burbridge  v.  Marcy,  (C.  PI.  Spec.  T.)  54 
How.  Pr.  (N.  Y.)  446;  Cronk  v.  Whittaker,  1 
E.  D.  Smith  (N.  Y.)  647;  Chamberlin  v.  Mc- 
Carthy, 59  Hun  (N.  Y.)  158;  Cox  v.  Broderick, 
4  E,  D.  Smith  (N.  Y.)  721;  Ernst  v.  Reed,  49 
Barb.  (N.  Y.)  367.  See  also  Randolph  v. 
Garvey,  .(N.  Y.  Super.  Ct.  Spec.  T.)  10  Abb. 
Pr.  (N.  Y.)  179;  Lehretter  v.  Koffman,  1  E.  D. 
Smilh  (N.  Y.)  664;  Munger  v.  Curtis,  42  Hun 
(N.  Y.)  465. 

Pennsylvania.  —  Lyon  v.  McGuffey,  4  Pa.  St. 
126,  45  Am.  Dec.  675;  Church  v.  Griffith,  9  Pa. 
St.  117,  49  Am.  Dec.  548;  Taylor  v.  Murphy, 
148  Pa.  St.  337,  33  Am.  St.  Rep.  825;  Leslie  v. 
Leonard,  10  Pa.  Super.  Ct.  548.  See  also 
Schenley's;  Appeal,  70  Pa.  St.  98. 

Washington.  —  Masow  v.  Fife,  10  Wash.  528; 
Baker  v.  Sinclaire,  22  Wash.  462. 

Wisconsin. — Dewey  v.  Fifield,  2  Wis.  73; 
Dea.i  v.  Wheeler,  2  Wis.  224;  Williams  v. 
Lane,  87  Wis.  152. 

Canada.  —  See  Anly  v.  Holy  Trinity  Church, 
3  Manitoba  193. 

1.  Interests  of  Others  Not  Affected  —  Arkansas. 
—  Brown  v.  Morison,  5  Ark.  217. 

California.  —  Johnson  v.  Dewey,  36  Cal.  623. 

Connecticut.  —  McGinniss  v.  Purrington,  43 
Conn.  143. 

Illinois.  —  Judson  v.  Stephens,  75  111.  255; 
Williams  v.  Vanderbilt,  145  111.  238,  36  Am.  St. 
Rep.  486.  See  also  Schnell  v.  Clements,  73 
111.  613. 

Indiana.  —  Coburn  v.  Stephens,  137  Ind.  683, 
45  Am.  St. "Rep.  218. 

Louisiana.  — Schwarlz  v.  Saiter,  40  La.  Ann. 
264.  See  also  Sewall  v.  Duplessis,  2  Rob. 
(La.)  66;  Hoffman  v.  Laurans,  iS  La.  70. 


Massachusetts.  —  Conant  v.  Bracked,  112 
Mass.  18;  Batchelder  v.  Hutchinson,  161  Mass. 
462. 

Michigan.  —  Scales  v.  Griffin,  2  Dougl. 
(Mich.)  54;  Peninsular  General  Electric  Co.  v. 
Norris,  100  Mich.  496. 

Mississippi.  —  Kirk  v.  Taliaferro,  8  Smed.  & 
M.  (Miss.)  754.  See  also  English  v.  Foote,  8 
Smed.  &  M.  (Miss.)  444. 

Missouri.  —  See  Vanriper  v.  Morton,  65  Mo. 
App.  429. 

Nehaska. —  Irish  v.  Lundin,  28  Neb.  84; 
Pickens  v.  Plattsmouth  Land,  etc.,  Co.,  31 
Neb.  585. 

New  York.  —  Burbridge  v.  Marcy,  (C.  PI. 
Spec.  T.)  54  How.  Pr.  (N.  Y.)  446.  See  also 
Randolph  v.  Garvey,  (N.  Y.  Super.  Ct.  Spec. 
T.)  10  Abb.  Pr.  (N.  Y.)  179. 

North  Carolina.  —  Baker  v.  Robbins,  119  N. 
Car.  289. 

Pennsylvania. — Weaver  v.  Sheeler,  118  Pa. 
St.  634;  Leslie  v.  Leonard,  10  Pa.  Super.  Ct. 
548.  See  also  Gault  v.  Deming,  3  Phila.  (Pa.) 
337,  16  Leg.  Int.  (Pa.)  37. 

Contract  under  Seal  with.  One  Person  Conclusive 
Against  Right  to  Lien  upon  Interest  of  Another. 
—  Springer  v.  Bowerman,  75  111.  App.  352. 
See  also  Campbell  v.  Jacobson,  145  111.  389; 
Walsh  v.  Murphy,  167  111.  228. 

2,  Lien  Attaches  to  Greater  Interest  Subse- 
quently Acquired —  Colorado.  —  Jarvis  v.  State 
Bank,  22  Colo.  309,  55  Am.  St.  Rep.  129. 

Connecticut.  —  Hooker  v.  McGlone,  42  Conn. 
95.  See  also  Botsford  v.  New  Haven,  etc.,  R. 
Co.,  41  Conn.  455. 

Illinois.  —  Phoenix  Mut.  L.  Ins.  Co.  v. 
Batchen,  6  III.  App.  621;  Inter-State  Bldg., 
etc.,  Assoc.  v.  Ayers,  71  111.  App.  529,  affirmed 
177  HI-  9- 

Indiana.  —  Trueblood  v.  Shellhouse,  19  Ind. 
App.  91. 

Iowa.  —  Clark  v.  Parker,  58  Iowa  509; 
Moody  v.  Dryden,  72  Iowa  461;  Sheppard  v. 
Messenger,  107  Iowa  717.  See  also  Getty  v. 
Tramel,  67  Iowa  288. 

Kansas.- — Thomas  v.  Hoge,  58  Kan.  166; 
Chicago  Lumber  Co.  v.  Fretz,  51  Kan.  134. 
See  also  Meyer  Brothers  Drug  Co.  v.  Brown, 
46  Kan.  543. 

Kentucky.  —  Montgomery  v.  Allen,  (Ky. 
1899)  53  S.  W.  Rep.  813.  See  also  Waddy 
Blue  Grass  Creamery  Co.  v.  Davis-Rankin 
Bldg.,  etc.,  Co.,  (Ky.  i8g8)  45  S.  W.  Rep.  895; 
Middleton  v.  Davis-Rankin  Bldg.,  etc.,  Co., 
(Ky.  1898)  45  S.  W  Rep.  896. 

Minnesota.  — Colman  v.  Goodnow,  36  Minn, 
g,  1  Am.  St.  Rep.  632;  Hill  v.  Gill,  40  Minn. 
441;  Brown  v.  Jones,  52  Minn.  484. 

New  York.  —  Rollin  v.  Cross,  45  N.  Y.  766. 
See  also  McGraw  v.  Godfrey,  (Ct.  App.)  16 
Abb.  Pr.  N.  S.  (N.  Y.)  358. 

Pennsylvania.  —  Lyon  v.  McGuffey,  4  Pa.  St. 
126,  45  Am.  Dec.  675;  Allen  v.  Oxnard,  152 
Pa.  St.  621;  Fullmer  v.  Poust,  155  Pa.  St.  275, 
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unless  some  intervening  equity  forbids.1  And  even  where  such  person  had 
no  title  or  interest  in  the  land  whatever  when  the  contract  for  the  labor  or 
materials  was  made  and  performance  thereof  commenced,  it  has  been  held 
that  a  lien  might  attach  to  an  interest  subsequently  acquired  by  him.8 

3.  Lesser  Interest  Taken  in  Lieu  of  Greater.  —  In  Maryland  it  has  been  held 
that  where  the  owner  of  property  on  which  buildings  are  being  erected 
changes  his  interest  in  the  land  from  a  fee  simple  to  a  leasehold,  a  mechanic's 
lien  may  be  claimed  against  the  lesser  estate,  and  it  cannot  be  urged  that  it 
must  be  filed  against  the  larger  estate.3 

4.  Homestead  (under  Exemption  Laws).  —  It  is  undoubtedly  well  established 
as  a  general  rule  that  a  mechanic's  lien  may  be  acquired  upon  property  which 
constitutes  the  homestead  of  the  owner,4  though  in  many  of  the  states  there 
are  various  restrictions  upon  the  acquisition  of  such  a  lien.5    In  South  Dakota, 

Michigan.  —  See  Hammond  v.  Wells,  45 
Mich.  11;  Burtch  v.  McGibbon,  gS  Mich.  139; 
Jossman  v.  Rice,  121  Mich.  270. 

Montana. —  Merrigan  v.  English,  9  Mont. 
113;  Bonner  v.  Minnier,  13  Mont.  269,  40  Am. 
St.  Rep.  441,  note. 

North  Carolina.  —  Broyhill  v.  Gaither,  119 
N.  Car.  443. 

Tennessee.  —  Thompson  v.  Wickersham,  9 
Baxt.  (Tenn.)  216. 

Texas.  —  Bosley  v.  Pease,  (Tex.  Civ.  App. 
1893)  22  S.  W.  Rep.  516;  Gilmer  v.  Wells,  17 
Tex.  Civ.  App.  436;  Mvers  v.  Humphries, 
(Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  812;  King 
v.  C.  M.  Hapgood  Shoe  Co.,  21  Tex.  Civ.  App. 
217;  Downard  v.  National  Loan,  etc.,  Co.,  22 
Tex.  Civ.  App.  570;  Sproulle  v.  McFarland, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  693.  See 
also  Swope  v.  Stanizenberget,  59  Te;t.  387; 
Heady  v.  Bexar  Bldg.,  etc.,  Assoc.,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  468;  Watkins  v. 
S pro u  11,  8  Tex.  Civ.  App.  427 ;  Security  Morig., 
elc,  Co.  v.  Caruthers,  11  Tex  Civ.  App.  430; 
Owens  v.  Hord,  14  Tex.  Civ.  App.  542;  Inter- 
state Bldg.,  etc.,  Assoc.  v.  Goforth,  (Tex.  1900) 
59  S.  W.  Rep.  871,  (Tex.  Civ.  App.  1900)  57  S. 
W.  Rep.  700;  Haldeman  v.  McDonald,  (Tex. 
Civ.  App.  1900)  58  S.  W.  Rep.  1040;  Kribs  v. 
Craig,  (Tex.  Civ.  App.  .1900)  60  S.  W.  Rep.  62. 

Washington.  —  Parsons  v.  Pearson,  g 
Wash.  48. 

Wisconsin.  —  Hausmann  Bros.  Mfg.  Co.  v. 
Kempfert,  g3  Wis.  587;  Darling  v.  Neumeister, 
99  Wis.  426. 

See  also  the  title  Homestead,  vol.  15,  p.  631. 
Defendant  May  Have  Non-exempt  Property  Sold 
First.  —  King  v.  C.  M.  Hapgood  Shoe  Co.,  21 
Tex.  Civ.  App.  217. 

Materialman's  Lien.  —  In  North  Carolina  it 
has  been  held  that  a  "  material  lien  "  does  not 
come  under  a  conslitulional  priority  given  to 
the  "  mechanic's  lien  for  work  done  on  the 
premises  *'  over  the  homestead  exemption. 
Cumming  v.  Bloodwonh.  S7  N.  Car.  83;  Broy- 
hill v.  Gaither,  119  N.  Car.  443.  See  further 
the  title  Homestead,  vol.  15,  p.  631. 

5.  Restrictions  on  Acquisition  of  Lien.  —  See 
cases  cited  in  the  preceding  note.  And  see 
generally  ihe  title  Homestead,  vol.  15,  p.. 516. 

Homestead  Cannot  Be  Made  Subject  to  Lien  in 
Absence  of  Agreement  Between  Parties  Creating 
One. —  Meyer  v.  Berlandi,  39  Minn.  438.  See 
also  Cogel  v.  Mickow,  11  Minn.  475:  Cole- 
man v.  Ballandi,  22  Minn.  144;  Keller  v. 
Struck,  31  Minn.  446. 

Mechanic's  Lien  Accruing  Before  Homestead 
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35  Am.  St.  Rep.  881.  But  compare  Evans  v. 
Montgomery,  4  W.  &  S.  (Pa.)  218;  O'Conner 
v.  Warner,  4  W.  &  S.  (Pa.)  223. 

Utah.  — Garland  v.  Bear  Lake,  etc.,  Water- 
works, etc.,  Co.,  9  Utah  350. 

Massachusetts  Rule.  —  In  Massachusetts  it 
1  as  been  held  that  if  the  person  by  whom  the 
ouildings  a:e  erected  has  not  at  that  time  such 
an  interest  in  the  property  as  can  be  subjected 
to  a  mechanic's  lien,  the  fact  that  afler  the 
improvements  have  been  made  upon  the 
premises  he  acquires  the  title  will  not  render 
(he  properly  subject  to  liens  for  such  improve- 
ments. Hayes  v.  Fessenden,  106  Mass.  228; 
Saunders  v.  Bennett,  160  Mass.  48,  39  Am.  St. 
Rep.  456.  See  also  Amidon  zi.  Benjamin,  128 
Mass.  534. 

But  if  the  person  vviih  whom  a  contract  is 
made  acquires  the  title  before  the  improve- 
ments are  actually  made  or  during  the  progress 
of  the  work,  then  the  lien  will  attach  to  the 
title  so  acquired.  Anderson  v.  Berg,  174  Mass. 
404.;  Courtemanche  v.  Blackstone  Valley  St. 
R.  Co.,  170  Mass.  50,  64  Am.  St.  Rep.  275; 
Cotbett  v.  Greenlaw,  117  Mass.  167. 

The  Michigan  Statute  gives  a  lien  only  upon 
such  interest  as  the  owner  has  when  the  work 
or  the  furnishing  of  materials  was  begun. 
Sisson  v.  Holcomb,  58  Mich.  634. 

In  Maryland  Also  it  has  been  declared  that  the 
lien  attaches  only  to  the  interest  the  builder 
has  when  the  building  is  begun.  See  Mills  v. 
Matthews,  7  Md.  315;  Goldheim  v.  Clark,  68 
Md.  498. 

1.  Thomas  -'.  Hoge,  58  Kan.  166. 

2.  Floete  v.  Brown.  104  Iowa  154,  65  Am.  St. 
Rep.  434;  Bell  v.  Cooper,  26  Miss.  650,  27 
Miss.  57.  See  also  Pacific  Mut.  L.  Ins.  Co.  v. 
Fisher,  109  Cal.  566;  Colman  v.  Goodnow,  36 
Minn.  9,  1  Am.  St.  Rep.  632.  But  see  supra, 
last  note  but  one,  Massachusetts  Rule. 

3.  Lesser  Interest  Taken  in  Lieu  of  Greater.  — 
Goldheim  v.  Clark,  68  Md.  498.  In  this  case 
the  court  said:  "Admitting  to  the  fullest  ex- 
tent the  law  as  declared  in  Mills  v.  Matthews, 
7  Md.  315.  that  the  lien  attaches  only  to  the 
interest  the  builder  has  when  the  building  is 
begun,  yet  that  will  not  prevent  the  material- 
man from  filing  his  claim  against  a  lesser  in- 
terest which  the  builder  may  afterwards 
acquire." 

4.  Mechanic's  Lien  May  Be  Acquired  Against 
Homestead  — ■  Kansas.  —  Kansas  L.  &  T.  Co.  v. 
Phelps,  etc..  Windmill  Co.,  7  Kan.  App.  469. 

Kentucky.  —  Roberts  71.  Riggs,  84  Ky.  251. 
See  also  Sternberger  v.  Gowdy,  93  Ky.  146. 
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however,  it  is  denied  that  any  mechanic's  lien  can  be  acquired  upon  a 
homestead.1 

5.  Separate  Estates  of  Married  Women.  —  It  may  be  safely  asserted  that  as  a 
general  rule  the  separate  property  of  married  women  is  subject  to  the  opera- 
tion of  the  mechanic's-lien  statutes.3  In  another  part  of  this  title  will  be 
found  a  treatment  of  the  question  whose  contract  is  sufficient  to  subject  it  to 
the  lien.3 

6.  Rights  in  Publio  Lands  —  a.  Homesteads.  —  Under  the  United  States 
statutes  land  acquired  under  the  provisions  of  the  Homestead  Act  cannot  in 
any  event  become  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  the  patent  therefor.'1  In  Kansas  it  has  been  held  that 
these  statutes  also  forbade  any  lien  upon  a  building  permanently  attached 
to  the  soil  by  the  homestead  settler  previous  to  the  issuing  of  a  patent,5  but 
in  North  D.ikota  it  has  been  held  that  a  lien  could  be  acquired  upon  the 
building,  and  that  this  could  be  sold  to  satisfy  the  lien  and  removed  from  the 
lind,6  and  the  same  has  been  held  in  Wisconsin  with  reference  to  machinery 
furnished  to  the  homestead  claimant  and  by  him  placed  upon  the  soil,  but 
not  permanently  attached  thereto.7 

b.  Pre-emption  Right.  —  In  Illinois  it  has  been  held  that  a  pre-emption 
right  is  an  interest  in  land  which  can  be  subject  to  a  mechanic's  lien.8 

IX.  What  Estates  Can  Support  Lien— 1.  General  Rule.  —  It  may  be 
stated  as  a  general  rule  that  a  mechanic's  lien  may  attach  to  and  can  be  sup- 


Right  Acquired  May  Be  Enforced.  —  Tuttle  v. 
Haw;,  14  Minn.  14.5,  too  Am.  Dec.  205. 

Defendant  Must  Plead  that  Land  Constitutes  His 
Homestead.  —  Bergsma  v.  Dewey,  46  Minn.  357. 

1.  Fallihee  v.  Wittmayer,  9  S.  Dak.  479; 
Morgan  z\  B^uthein,  10  S.  Dak.  650,  66  Am. 
St.  Rep.  733- 

A  Grantee  of  the  Homestead  holds  the  properly 
free  of  any  lian  for  material  furnished  to  and 
U5jd  by  the  grantor.  Morga.i  v.  Beuthein,  10 
S.  Dak.  650,  69  Am.  St.  Rsp.  733. 

2.  Separate  Property  of  Married  Woman  Subject 
to  the  Lien  —  Alabama.  —  Walker  v.  Daim- 
wood,  80  Ala.  245;  Wads  worth  v.  Hodge,  88 
Ala.  500. 

Illinois.  —  Greenleaf  v.  Beebe,  80  III.  520. 

Indiana.  —  Littlejohn  v.  Millhons,  7  Ind. 
125;  Capp  v.  Stewart,  38  Ind.  479;  Sharpe  v. 
Clifford,  44  Ind.  346;  Shilling  v.  Templeton, 
66  Ind.  585;  Vail  v.  Meyer.  71  Ind.  159;  Jones 
v.  Pothast,  72  Ind.  158.  See  also  Caldwell  v. 
Asbury,  29  Ind.  451;  Lindley  v.  Cross,  31  Ind. 
106,  99  Am.  Dec.  610;  Falkner  v.  Colshear,  39 
Ind.  201;  Scott  v.  Goldinghorst,  123  Ind.  268. 

Iowa.  —  Greenough  v.  Wigginton,  2  Greene 
(Iowa)  435. 

Kentucky. — Roberts  v.  Riggs,  84  Ky.  251; 
Passmore  v.  Eastin,  90  Ky.  380;  Webster  v. 
Tattershall,  (Ky.  1896)  36  S.  W.  Rep.  1126; 
Spillman  v.  Gaines,  13  Ky.  L.  Rep.  328.  See 
also  Marsh  v.  Alford,  5  Bush  (Ky.)  392;  Fetter 
f.  Wilson,  12  B.  Mon.  (Ky.)  90. 

Minnesota.  — Carpenter  v.  Leonard,  5  Minn. 
155;  Tuttle  v.  Howe,  14  Minn.  145,  100  Am. 
Dec.  205.  See  also  McCarthy  v.  Caldwell,  43 
Minn.  442. 

Missouri.  —  Collins  v.  Megraw,  47  Mo.  495. 

New  York.  —  Husted  v.  Mathes,  77  N.  Y. 
388;  Schmalz  v.  Mead,  125  N.  Y.  188,  affirm- 
ing 15  Daly  (N.  Y.)  223. 

Ohio.  —  Machir  v.  Burroughs,  14  Ohio  St. 
519. 


301 


Pennsylvania.  —  Kuhns  v.  Turney,  87  Pa. 
St.  497;  Einstein  v.  Jamison,  95  Pa.  St.  403; 
Kelly  v.  McGehee,  137  Pa.  St.  443,  26  W.  N. 
C.  (Pa.)  493;  Bevan  v.  Thackara,  143  Pa.  St. 
182,  24  Am.  St.  Rep.  529;  Allen  v.  Oxnard, 
152  Pa.  St.  621;  Wolfe  v.  Oxnard,  152  Pa.  St. 
623,  Milligan  v.  Phipps,  153  Pa.  St.  208,  31 
W.  N.  C.  (Pa.)  $61;  Reese  v.  Haymaker,  164 
Pa.  St.  575,  affirming  42  Pitlsb.  Leg.  J.  (Pa.) 
74;  Jobe  v.  Hunter,  165  Pa.  St.  5,  44  Am.  St. 
Rep.  639;  Shannon  v.  Broadbent,  2  Pa.  Dist.- 
220;  Ryman  v.  Wolf,  6  Kulp  (Pa.)  325.  See 
also  Dearie  v.  Martin,  78  Pa.  St.  55;  Lloyd  v. 
Hibbs,  81  Pa.  St.  306;  Schriffer  v.  Saum,  81 
Pa.  St.  385. 

Washington.  —  Spears  v.  Lawrence,  10 
Wash.  368,  45  Am.  St.  Rep.  789. 

3.  See  infra,  this  title,  Who  May  Subject 
Property  to  Lien. 

4.  No  Lien  upon  Homestead  for  Debts  Contracted 
Frior  to  Issuing  of  Patent. —  Kansas  Lumber 
Co.  v.  Jones,  32  Kan.  195;  Mahon  v.  Surerus, 
9'  N.  Dak.  57;  Paige  v.  Peters,  70  Wis.  178,  5 
Am.  St.  Rep.  156. 

5.  Kansas  Lumber  Co.  v.  Jones,  32  Kan.  195. 

6.  Mahon  v.  Surerus,  9  N.  Dak.  57. 

7.  Paige  v.  Peters,  70  Wis.  178,  5  Am.  St. 
Rep.  156.  In  this  case  the  court  said  that  it 
was  not  the  purpose  of  the  federal  statute  to 
render  state  laws  giving  a  lien  upon  personal 
property  nugatory  merely  because  such  prop- 
erty happened  to  be  placed  upon  such  land. 

8.  Pre-emption  Right.  —  Turney  v.  Saunders, 
5  111.  527.  See  also  Paulsen  v.  Manske,  126 
111.  72,  9  Am.  St.  Rep.  532,  affirming  24  111. 
App.  95.  In  the  case  first  cited  the  court  went 
even  further  and  said  that  it  was  clearly  of  the 
opinion  that  persons  owning  claims  and  im- 
provements on  the  public  lands  of  the  United 
States  were  embraced  within  the  meaning  of 
the  mechanic's-lien  law  whethei  they  were 
entitled  to  ore-emptions  thereon  or  not. 
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ported  by  an  estate  in  fee,1  or  an  estate  or  interest  less  than  a  fee,2  such 
as  an  estate  for  life  or  years,3  a  mortgagor's  right  of  redemption,4  the 
interest  of  a  person  in  possession  claiming  title,5  or,  in  short,  any  other 
interest  which  the  owner  of  the  building  or  improvement  may  have  in  the 
lot  or  land  on  which  it  is  situated,6  provided  such  interest  be  such  that  it 
can  be  assigned  or  transferred,'  or  sold  under  execution,8  or,  it  has  been 


1.  Estate  in  Fee.  —  Dobschuetz  v.  Holliday, 
82  111.  371;  Hickox  v.  Greenwood,  94  111.  266; 
Gardner  v.  Watson,  18  111.  App.  3S6,  affirmed 
ng  111.  312;  Choteau  v.  Thompson.  2  Ohio  St. 
114.    See  also  Ivey  v.  White,  50  Miss.  142. 

2.  Estate  Less  than  a  Fee.  —  White  v.  Chaffin, 
32  Ark.  59;  Chishnlm  v.  Williams,  128  111.  115; 
Paulsen  v.  Manske,  126  111.  72,  9  Am.  Si.  Rep. 
532,  note,  affirming  24  111.  App.  95;  Choteau 
v.  Thompson,  2  Ohio  St.  114.  See  also  Mon- 
tandon  v.  Deas,  14  Ala.  33.  48  Am.  Dec.  84; 
Randolph  v.  Chisholm,  29  111.  App.  172. 

The  Estate  of  a  Husband  in  the  Land  of  His 
Wife,  acquired  by  the  marriage,  is  subject  to 
a  mechanic's  lien  under  a  contract  with  him. 
McCarty  v.  Carter,  49  111.  53,  95  Am.  Dec.  572. 

3.  Estate  for  Life  or  Years.  —  Fitch  v.  Baker, 

23  Conn.  563;  Dobschuetz  v.  Holliday,  82  111. 
371;  Hickox  v.  Greenwood,  94  111.  266;  Paul- 
sen v.  Manske,  126  111.  72,  g  Am.  St.  Rep.  532, 
note,  affirming  24  111.  App.  95;  Chisholm  v. 
Williams,  128  111.  115;  Williams  v.  Vanderbilt, 
145  111.  238,  36  Am.  St.  Rep.  486;  Donaldson 
v.  Holmes,  23  111.  85;  Gardner  v.  Watson,  18 
111.  App.  386,  affirmed  119  111.  312;  Littlejohn 
v.  Millirons,  7  Ind.  125;  Floete  v.  Brown,  104 
Iowa  154,  65  Am.  St.  Rep.  434;  Kirk  r.  Talia- 
ferro, 8  Smed.  &  M.  (Miss.)  754.  See  also 
Randolph  v.  Chisholm,  29  111.  App.  172;  Kirby 
v.  Tead,  13  Met.  (Mass.)  149;  Washburn  v. 
Burns,  34  N.  J.  L.  18;  Woodward  v.  Wilson, 

•  68  Pa.  St.  208. 

4.  Eight  of  Redemption  —  Illinois. —  Chisholm 
v.  Williams,  128  111.  115;  Paulsen  v.  Manske, 
126  111.  72,  9  Am.  St.  Rep.  532,  note,  affirming 

24  111.  App.  95;  Gardner  v.  Watson,  18  111. 
App.  386,  affirmed  119  111.  312.  See  also  Tracy 
v.  Rogers,  69  111.  662. 

Maine.  —  Morse  v.  Dole,  73  Me.  351.  See 
also  Cocheco  Bank  v.  Berry,  52  Me.  293. 

Massachusetts.  —  Batchelder  v.  Hutchinson, 
161  Mass.  462;  Mulrey  v.  Barrow,  11  Allen 
(Mass.)  152. 

Missouri.  —  Bruce  Lumber  Co.  v.  Hoos,  67 
Mo.  App.  264. 

Tennessee.  —  Reid  v.  State  Bank,  I  Sneed 
(Tenn.)  262. 

Texas.  —  Schultze  v.  Alamo  Ice,  etc.,  Co.,  2 
Tex.  Civ.  App.  236. 

Washington.  —  See  Baker  v.  Sinclaire,  22 
Wash.  462. 

Right  of  Redemption  After  Foreclosure.  —  In 

Indiana  a  mechanic's  lien  may  attach  to  a 
mortgagor's  right  of  redemption  after  fore- 
closure sale.  See  Shepardson  v.  Johnson,  Go 
Iowa  239. 

But  in  Illinois  it  is  considered  that  after  a 
decree  of  foreclosure  of  a  mortgage  and  a  sale 
of  the  mortgaged  premises,  the  mortgagor  has 
no  such  ownership  in  the  premises  as  will  sup- 
port a  mechanic's  lien.  Stone  v.  Tyler,  173 
111.  147,  reversing  67  111.  App.  17.  See  also 
Davis  v.  Connecticut  Mut.  L.  Ins.  Co.,  84  111. 
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508;  Green  v.  Sprague,  120  111.  416;  Tracy  v. 
Rogers,  69  111.  662. 

5.  Interest  of  Person  in  Possession  Claiming 
Title.  —  Randolph  v.  Chisholm,  29  111.  App. 
172. 

6.  Any  Interest  in  Land.  —  Walker  v.  Daim- 
wood,  80  Ala.  245;  Chisholm  v.  Williams,  128 
111.  115. 

Constructive  Possession.  —  It  was  said  in 
Bruner  v.  Sheik,  9  W.  &  S.  (Pa.)  119,  on  the 
authority  of  Siner  v.  Moore,  not  reported,  that 
the  possession  of  the  person  whose  title  is  to 
be  encumbered  must  be  an  actual  and  not 
a  constructive  one.  But  in  Prutzman  v. 
Bushong,  83  Pa.  St.  526,  Mercur,  J.,  delivering 
the  opinion  of  the  court,  said:  "I  do  not, 
however,  understand  that  the  estate  of  one 
who  has  constructive  possession  only  is  ex- 
empted from  the  lien,  unless  some  other 
person  is  in  the  actual  possession." 

Lien  Enforceable  Only  upon  Interest  Against 
Which  Claimed. —  Bliss  v.  Patten,  5  R.  I.  376. 
See  also  Long  Island  Brick  Co.  v.  Arnold,  18 

R.  I.  455- 

The  Right  of  a  Tenant  to  Receive  Payment  from 

the  Landlord  for  Fixtures  placed  on  the  demised 
premises  during  the  term,  being  a  mere  per. 
sonal  covenant  of  the  lessor  and  not  running 
with  the  land,  does  not  give  him  any  such  in- 
terest in  the  land  itself  as  can  be  subjected  to 
a  mechanic's  lien.  Gardner  v.  Watson,  18  111. 
App.  386,  affirmed  119  111.  312. 

7.  Interest  Which  May  Be  Assigned.  —  Jarvis 
v.  State  Bank,  22  Colo.  309;  Garland  v.  Bear 
Lake,  etc.,  Water- Works,  etc.,  Co.,  9  Utah  350. 

8.  Interest  Which  Can  Be  Sold  under  Execution. 
—  McGreary  v.  Osborne,  g  Cal.  119.  See  also 
Bouton  v.  McDonough  County,  84  III.  384; 
Johnston  -<.  Dahlgren,  (C.  PI.  Spec.  T.)  14 
Misc.  (N.  Y.)  623. 

Any  Interest  Which  the  Court  Can  Order  Sold 
Will  Support  the  Lien. —  Benjamin  v.  Wilson, 
34  Minn.  517. 

Lien  Cannot  Attach  to  Property  Exempt  from 
Execution.  ■ —  Bouton  v.  McDonough  County,  84 
111.  384;  Idaho  Bank  v.  Malheur  County,  30 
Oregon  420.  See  also  Ripley  v.  Gage  County, 
3  Neb.  3g7;  Williams  v.  Controllers,  18  Pa.  St. 
2/5- 

A  Wife's  Inchoate  Right  to  Dower  is  not  an 

estate  or  interest  in  land  at  ajl,  and  obviously 
cannot  be  sold  under  an  execution.  Hence  it 
is  not  subject  to  a  mechanic's  lien.  Johnston 
v.  Dahlgren,  (C.  PI.  Spec.  T.)  14  Misc.  (N.  Y.) 
623. 

A  Husband's  Estate  as  Tenant  by  Curtesy  Initiate 

cannot  be  sold  on  execution,  and  hence  is  not 
subject  to  a  mechanic's  lien  for  improvements 
upon  the  land  made  under  conttact  with  him. 
Fathman,  etc.,  Planing  Mill  Co.  v.  Christo- 
phel,  60  Mo.  App.  106.  See  also  Fetter  v. 
Wilson,  12  B.  Mon.  (Ky.)  90.  Compare  Meyer 
v.  Christian,  1  Mo.  App.  Rep.  1060. 
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said,  can  pass  by  mortgage.1 

2.  Equitable  Estate  or  Interest.  —  A  mechanic's  lien  may  attach  upon  an 
equitable  estate  or  interest  in  land, 2  as,  for  instance,  the  interest  of  a  vendee 
who  is  in  possession  under  a  contract  of  sale  or  bond  for  title.3 

3.  Leasehold  Estates.  —  It  is  well  settled  as  a  general  rule  at  the  present 
time  that  a  mechanic's  lien  may  attach  to  and  be  enforced  against  a  leasehold 
estate  for  labor  or  materials  furnished  under  a  contract  with  the  lessee,4  even 


1.  Interest  Which  Can  Pass  by  Mortgage.  — 
Montandon  v.  Deas,  14  Ala.  33,  48  Am.  Dec. 
84.  See  also  Badger  Lumber  Co.  v.  Marion 
Water  Supply,  etc.,  Co.,  48  Kan.  187,  30  Am. 
St.  Rep.  306. 

2.  Lien  May  Attach  to  Equitable  Estate  or  In- 
terest —  Arkansas.  —  Brown  v.  Morison,  5  Ark. 
217. 

California.  —  Crowell  v.  Gilmore,  13  Cal.  54. 

Connecticut. — See  Botsford  v.  New  Haven, 
etc.,  R.  Co.,  41  Conn.  455. 

Colorado.  —  Chicago  Lumber  Co.  v.  Dillon, 
13  Colo.  App.  196.  See  also  Shapleigh  v. 
Hull,  21  Colo.  419. 

Illinois.  —  Underhill  v.  Corwin,  15  111.  556; 
Springer  v.  Kroeschell,  161  111.  358,  affirming 
59  111.  App.  434,  See  also  Garrett  v.  Steven- 
son, 8  111.  261;  Le  Forgee  v.  Colby,  69  111.  App. 
443- 

Indiana.  —  See  Peck  v.  Hensley,  21  Ind.  344. 

Iowa.  —  Clark  v.  Parker,  58  Iowa  509;  Smith 
v.  St.  Paul  F.  &  M.  Ins.  Co.,  106  Iowa  225. 

Kansas.  —  Seitz  v.  Union  Pac.  R.  Co.,  16 
Kan.  133;  Jarvis-Conklin  Mortg.  Trust  Co.  v. 
Sutton,  46  Kan.  r66.  See  also  Chicago  Lum- 
ber Co.  v.  Fretz,  5r  Kan.  134;  Missouri  Val- 
ley Lumber  Co.  v.  Reid,  4  Kan.  App.  4;  John- 
son v.  Badger  Lumber  Co.,  8  Kan.  App.  580. 

Maryland.  —  Goldheim  v.  Clark,  68  Md.  498; 
Real  Estate,  etc.,  Co.  v.  Phillips,  90  Md.  515. 

Minnesota.  —  Carey-Lombard  Lumber  Co.  v. 
Bierbauer,  76  Minn.  434. 

New  Jersey.  —  National  Bank  v.  Sprague,  20 
N.  J.  Eq.  13;  Currier  v.  Cummings,  40  N.  J. 
Eq.  145.  Contra,  Dalrymplet'.  Ramsey,  45  N. 
J.  Eq.494. 

New  York.  —  McAuley  v.  Mildrum,  1  Daly 
(N.  Y.)  396. 

Ohio.  —  Dakin  v.  Lecklider,  10  Ohio  Cir. 
Dec.  308,  19  Ohio  Cir.  Ct.  254. 

Pennsylvania.  —  Lyon  v.  McGuffey,  4  Pa.  St. 
126,  45  Am.  Dec.  675;  Gaule  v.  Bilyeau,  25  Pa. 
St.  52r:  Campbell's  Appeal,  36  Pa.  Si.  247,  78 
Am.  Dec.  375;  Keller  v.  Denmead,  68  Pa.  St. 
449;  Taylor  v.  Murphy,  148  Pa.  St.  337,  33  Am. 
St.  Rep.  825.  See  also  Allen  v.  Oxnard,  152 
Pa.  St.  621;  Morgan  v.  Bloecker,  6  Pa.  Dist. 
659  41  W.  N.  C.  (Pa.)  127;  Gault  v.  Deming, 
3  Phil  a.  (Pa  )  337,  r6  Leg.  Int  (Pa.)  37. 

Wisconsin.  —  Rees  v.  Ludington,  13  Wis. 
276,  80  Am.  Dec.  741. 

3.  Intereat  of  Vendee  in  Possession  under  Con- 
tract of  Sale  —  Florida.  —  National  Bank  v. 
Williams,  38  Fla.  305. 

Illinois.  —  Henderson  v.  Connelly,  123  111. 
98,  5  Am.  Si.  Rep.  490,  affirming  23  111.  App. 
601;  Paulsen  v.  Manske,  126  111.  72,  9  Am.  St. 
Rep.  532,  affirming  24  111.  App.  95:  Inter-State 
Bldg  ,  etc..  Assoc.  v.  Ayers,  71  111.  App.  529, 
affirmed  177  111.  9;  Donaldson  v.  Holmes,  23 
111.  85. 

Iowa.  —  Clark  v.  Parker,  58  Iowa  509;  Shep- 
pard  v.  Messenger,  107  Iowa  717. 


Kansas.  —  Seitz  v.  Union  Pac.  R.  Co.,  16 
Kan.  133. 

Minnesota.  —  King  v.  Smith,  42  Minn.  286; 
Brown  v.  Jones,  52  Minn.  484. 

Mississippi.  —  Laud  v.  Muirhead,  31  Miss. 

89  See  also  English  v.  Foote,  8  Smed.  &  M. 
(Miss.)  444. 

Missouri.  —  Sawyer-Austin  Lumber  Co.  v. 
Clark.  82  Mo.  App.  225. 

ATebraska. —  Irish  v.  Lundin,  28  Neb.  84; 
Pickens  v.  Plattsmouth  Land,  etc.,  Co.,  31 
Neb.  585;  Fuller  v.  Pauly,  48  Neb.  138. 

New  York.  —  Burbridge  v.  Marcy,  (C.  PI. 
Spec.  T.)  54  How.  Pr.  (N.  Y.)  446. 

Pennsylvania.  —  Fullmer  v.  Poust,  155  Pa. 
St.  275,  35  Am.  St.  Rep.  881. 

Wisconsin.  —  Williams  v.  Lane,  87  Wis.  152. 
Canada.  —  Flack  v.  Jeffrey,  10  Manitoba  514. 
But  compare  Saunders  v.  Bennett,  160  Mass. 
48,  39  Am.  St.  Rep.  456;  Hayes  v.  Fessenden, 
106  Mass.  228. 

4.  Mechanic's  Lien  May  Attach  to  Leasehold 
Estate  —  Alabama.  —  Rothe  v.  Bellingrath,  71 
Ala.  55. 

Arkansas.  —  Meek  v.  Parker,  63  Ark.  367, 
58  Am.  St.  Rep.  119. 

California.  —  Gaskill  v.  Trainer,  3  Cal.  334; 
Johnson  v.  Dewey,  36  Cal.  623;  Lothian  v. 
Wood,  55  Cal.  159. 

District  of  Columbia.  —  Albaugh  v.  Litho- 
Marble  Decoraling  Co.,  14  App.  Cas.  (D.  C.) 
"3- 

Illinois.  —  Judson  v.  Stephens,  75  111.  255; 
Dobschuetz  v.  Holliday,  82  111.  371;  Williams 
v.  Vanderbill,  145  111.  238,  36  Am.  St.  Rep. 
486;  Chicago  Smokeless  Fuel  Gas  Co.  v. 
Lyman,  62  111.  App.  538. 

Indiana.  —  McCarty  v.  Burnet,  84  Ind.  23; 
Montpelier  Light,  etc.,  Co.  v.  Stephenson,  22 
Ind.  App.  175.  See  also  Coburn  v.  Stephens, 
137  Ind.  683.  45  Am.  St.  Rep.  218. 

Iowa.  —  Nordyke,  etc.,  Co.  v.  Ilawkeye 
Woolen  Mills  Co.,  53  Iowa  521. 

A'ansas.  —  Hathaway  v.  Davis,  32  Kan.  693; 
Badger  Lumber  Co.  v.  Malone,  8  Kan.  App. 
121.  See  also  Chicago  Lumber  Co.  v.  Fretz, 
5t  Kan.  134. 

Kentucky.  —  Laviolette  v.  Redding,  4  B. 
Mon.  (Ky.)8i. 

Louisiana .  —  Schwartz  v.  Saiter,  40  La.  Ann. 
264.  See  also  Hoffman  v.  Laurans,  18  La.  70; 
Sewall  v.  Duplessis,  2  Rob.  (La.)  66. 

Maryland. — Real  Estate,  etc.,  Co.  v.  Phillips, 

90  Md'.  515. 
Massachusetts.  —  Forbes  v.  Mosquito  Fleet 

YachtClub,  175  Mass.  432;  Conantz>.  Brackett, 
112  Mass.  18. 

Michigan.  —  Peninsular  General  Electric  Co. 
v.  Norris,  100  Mich.  496. 

Missouri.  —  Pickel  Marble,  etc.,  Co.  v. 
Apollo  Turkish  Bath  Co.,  85  Mo.  App.  313. 

Montana.  —  Montana  Lumber,  etc.,  Co.  v. 
Obelisk  Min.  Concenltating  Co.,  15  Mont.  20- 
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though  the  tenancy  is  only  from  month  to  month,*  or,  it  has  been  held, 
though  the  tenant  has  the  privilege  of  removing  the  machinery  and  fixtures 
on  account  of  which  the  lien  is  claimed.2  The  lien  is,  however,  subject  to 
all  the  conditions  of  the  lease.3 

4.  Interest  of  One  of  Several  Cotenants.  —  Where  realty  is  owned  by  several 
persons  as  joint  tenants  or  tenants  in  common,  a  mechanic's  lien  may  attach 
to  the  share  or  interest  of  the  one  or  more  of  such  cotenants  who  contracted 
for  the  improvement  on  account  of  which  the  lien  is  claimed,  leaving  the 
shares  of  the  others  unaffected.4 

X.  Nature  of  Improvement  for  Which  Lien  May  Exist  —  1.  In  General. 
—  It  is  usually  considered  essential  to  the  existence  of  a  mechanic's  lien  that 
the  improvement  on  account  of  which  it  is  claimed  must  appertain  to  and 
have  become  a  part  of  real  estate.5  The  nature  of  the  improvement  is,  of 
course,  entirely  dependent  upon  the  terms  of  the  particular  statute  under 
which  the  lien  is  claimed.  These  statutes  vary  widely  in  the  different  juris- 
dictions, in  some  being  confined  to  particular  classes  of  structures,6  while  in 
others  they  are  extended  to  any  structure  7  or  improvement.8 

Realty  Must  Be  Benefited,  — ■  The  mechanic's  lien  is  given  upon  the  principle 


Stenberg  v.  Liennemann,  20  Mont.  457,  63  Am. 
St.  Rep.  636. 

Nebraska.  —  Moore  v.  Vaughn,  42  Neb.  696. 

New  York.  —  Chamberlin  v.  McCarthy,  59 
H  un  (N.  Y.)  158.  See  also  Jones  v.  Manning, 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  338;  Knapp 
v.  Brown,  45  N.  Y.  207,  11  Abb.  Pr.  N.  S.  (N. 
Y.)  118. 

North  Carolina.  —  Asheville  Woodworking 
Co.  v.  Southwick,  119  N.  Car.  611. 

Ohio.  —  Choteau  v.  Thompson,  2  Ohio  St. 
114;  Acklin  7i.  Waltermeier,  10  Ohio  Cir.  Dec. 
629,  19  Ohio  Cir.  Ct.  372;  Dutro  v.  Wilson,  4 
Ohio  St.  101. 

Pennsylvania.  —  Esterley's  A  ppeal,  54  Pa.  St. 
192. 

Tennessee.  —  Alley  v.  Lanier,  I  Coldw. 
(Tenn.)  540;  Daniel  v.  Weaver,  5  Lea  (Tenn.) 

392-  '  J>"}x 

Washington.  —  Masow  v.  Fife,  10  Wash.  528; 
Z.  C.  Miles  Co.  v.  Gordon,  8  Wash.  442. 

Under  the  Pennsylvania  Mechanic's-lien  Law  of 
1836  a  mechanic's  claim  did  not  lie  against  a 
leasehold  estate  or  a  building  erecied  thereon 
by  a  mere  tenant  for  years.  See  Church  z. 
Griffith,  9  Pa.  St.  117,  49  Am.  Dec.  548;  White's 
Appeal,  10  Pa.  St.  252;  Haworth  v.  Wallace, 
14  Pa.  St.  118;  Woodward  v.  Leiby,  36  Pa.  St. 
44c ;  Schenley's  Appeal,  70  Pa.  St.  98. 

But  under  later  statutes  the  lien  has  been 
extended  to  cover  leasehold  interests,  though 
it  can  be  acquired  against  such  interests  only 
for  certain  designated  kinds  of  improvements. 
See  Thomas  7'.  Smith,  42  Pa.  St.  68;  Schenley's 
Appeal,  70  Pa.  St.  98;  Mountain  City  Market 
House,  etc.,  Assoc.  v.  Kearns,  103  Pa.  St. 
4°3- 

And  no  lien  can  be  acquired  when  the  occu- 
pant for  whom  the  materials  were  furnished 
has  no  written  lease.    Dame's  Appeal,  62  Pa. 

St.  417. 

Interest  of  Assignee  of  Lessee  Subject  to  Lien.  — 

Cary  Hardware  Co.  v.  McCarty,  10  Colo.  App. 
200.  See  also  Daniel  v.  Weaver,  5  Lea  (Tenn.) 
392. 

A  Right  under  an  Oral  Agreement  to  Let  a 
Building  with  the  land  for  a  term  of  years, 
partly  performed,  so  as  to  take  the  agreement 


out  of  the  operation  of  the  statute  of  frauds,-  is 
an  estate  or  interest  to  which  a  mechanic's  lien 
can  attach.  Benjamin  v.  Wilson,  34  Minn. 
517- 

Interest  of  Husband  in  Leasehold  Estate  of  Wife. 

—  Flannery  v.  Rohrmayer,  49  Conn.  27. 

1.  Tenancy  from  Month  to  Month.  —  Deather- 
age  v.  Sheidley,  50  Mo.  App.  490,  distinguish- 
ing Squires  v.  Fithian,  27  Mo.  134. 

2.  Where  Tenant  Has  Right  of  Removal.  — 
Dobschuetz  v.  Holliday,  82  111.  371.  But  com- 
pare Kcenig  v.  Mueller,  39  Mo.  165. 

3.  Lien  Subject  to  All  Conditions  of  Lease.  — 
Rothe  v.  Bellingiath,  71  Ala.  55;  Gaskill  v. 
Trainer,  3  Cal.  334. 

Right  of  Claimant  to  Assume  Lease.  —  Vander- 
bilt  t.  Williams,  40  111.  App.  29S. 

4.  Interest  of  One  of  Several  Cotenants.  —  Mel- 
lor  v.  Valentine,  3  Colo.  260;  Rico  Reduction, 
etc.,  Co.  v.  Musgrave,  14  Colo.  79;  Hillburn  v. 
O'Barr,  19  Ga.  591 ;  Keller  v.  Den  mead,  68  Pa, 
St.  499.  See  also  Hines  :.  Chicago  Bldg., 
etc.,  Co.,  115  Ala.  637. 

5.  Improvement  Must  Have  Become  Part  of  Real 
Estate.  —  Hunter  v.  Blanchard,  18  111.  318.  6S 
Am.  Dec.  547;  Compound  Lumber  Co.  v. 
Murphy,  169  111.  343;  Brunner  v.  Picking,  75 
111.  App.  393;  Curtis  v  Broadwell,  66  Iowa 
662.     Contra,  Post  v.  Miles,  7  N.  Mex.  317. 

Buildings  Must  Be  Considered  as  Real  Estate  re- 
gardless of  any  agreement  between  the  owner 
of  the  land  and  the  person  by  whom  they  are 
erected  as  to  the  right  of  removal.  Hilton, 
etc.,  Lumber  Co.  v.  Mutrav,  47  N.  Y.  App. 
Div.  289. 

6.  Structure  Serving  Two  Purposes.  —  Baker  v' 
Waldron,  92  Me.  17,  69  Am.  St.  Rep.  483. 

7.  Meaning  of  Term  "  Structure."  —  Williams 
v.  Mountaineer  Gold  Min.  Co.,  102  Cal.  134. 

8.  Scope  of  Term  "Improvement."  —  Bates  v. 
Harte,  124  Ala.  427. 

What  Constitutes  an  Improvement.  —  See  Na- 
tional L.  Ins.  Co.  v.  Ayres,  in  Iowa  200. 

Construction  of  Brickwork  for  House  an  Im- 
provement. —  Gaskill  v.  Davis,  63  Ga.  645. 

Labor  Must  Have  Been  upon  Some  Improvement, 
not  merely  upon  land.  Foster  v.  Tiernev,  91 
Iowa  253,  51  Am.  St.  Rep.  343. 
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that  the  work,  or  labor,  or  materials  have  been  a  benefit  to  tlie  realty,  or  have 
enhanced  its  value.1  The  law  presumes  that  something  valuable  has  been 
placed  upon  the  land  and  it  is  nothing  but  right  that  those  whose  labor  or 
materials  have  furnished  it  should  receive  their  compensation,  and  that  if  it  is 
not  voluntarily  paid  the  property  itself  should  be  answerable  for  it.  But 
this  principle  has  no  application  where  no  labor  has  been  performed  for  erect- 
ing anything  and  nothing  is  put  on  the  land,  or  no  improvement  made,  but 
the  work  consists  simply  in  tearing  down  an  old  building,  and  for  such  work 
no  lien  can  be  acquired,2  though  a  lien  may  include  the  work  of  tearing  down 
a  portion  of  a  building  when  this  is  done  in  order  that  the  building  may  be 
remodeled  or  repaired.3 

2.  Repairs,  Alterations,  and  Additions.  —  The  statutes  universally  extend  to 
the  erection  of  buildings,  etc.,  and  in  some  jurisdictions  a  lien  may  also  be 
acquired  for  repairs  or  alterations  to  a  building  or  structure  which  has  been 
previously  erected;'1  but  it  is  otherwise  under  the  New  Jersey  statute,5  and 
under  the  general  mechanic's-lien  statute  of  Pennsylvania*  though,  under  a 
comparatively  recent  statute  in  the  latter  state,  a  lien  may  be  acquired  for 
such  work  under  certain  circumstances.7 

Rebuilding.  —  Where  the  structure  of  a  building  is  so  completely  changed 
that  in  common  parlance  it  may  properly  be  called  a  new  building  or  a 
rebuilding,  it  comes  within  the  mechanic's-lien  law  giving  a  lien  for  a  build- 
ing erected.8 

Additions.  —  In  New  Jersey  a  lien  is  expressly  given  for  additions,9  and  in 
Pennsylvania  the  court  has  held  that  it  was  not  necessary  under  a  statute 
giving  a  mechanic's  lien  for  buildings  erected,  in  order  to  sustain  a  lien  for 
work  done  and  materials  furnished  towards  the  erection  and  construction  of 


1.  Benefit  to  Property.  —  Phelps,  etc..  Wind- 
mill Co.  v.  Baker,  49  Kan.  434. 

2.  No  Lien  for  Tearing  Down  Old  Building.  — 
Holihour  v.  Meer,  59  Mo.  434;  Bruns  v. 
Braun,  35  Mo.  App.  337. 

3.  Tearing  Down  Portion  of  Building  Prepara- 
tory to  Repairs.  —  Bruns  v.  Braun,  35  Mo.  App. 
337- 

4.  Lien  for  Repairs  and  Alterations  —  Cali- 
fornia.—  Donahue  v.  Cromartie,  21  Cal.  80; 
Patent  Brick  Co.  v.  Moore,  75  Cal.  205. 

Colorado.  —  Cary  Hardware  Co.  v.  McCarty, 
10  Colo.  App.  200. 

Illinois.  —  Stephens  v.  Holmes,  64  111.  336. 

Indiana.  —  Rhodes  v.  Webb-Jameson  Co., 
19  Ind.  App.  195;  Jenckes  v.  Jenckes,  145  Ind. 
624.    See  also  Wilketson  v.  Rust,  57  Ind.  172. 

Louisiana.  —  Baltimore  <■.  Parlange,  23  La. 
Ann.  365. 

Missouri.  —  Haeussler  v.  Thomas,  4  Mo. 
App.  463;  Bruns  v.  Braun,  35  Mo.  App.  337. 

Ohio. —  See  Choteau  v.  Thompson,  2  Ohio 
St.  114. 

Oregon.  —  Allen  v.  Elwert,  29  Oregon  337. 

Making  Slight  Changes  in  a  Building,  which 
work  is  merely  inridenlal  to  the  putting  in 
of  a  machine  which  is  personal  properly,  will 
not  give  rise  to  a  mechanic's  lien  even  under 
a  statute  allowing  a  lien  for  alterations  or  re- 
pairs.   Curnew  v.  Lee,  143  Mass.  105. 

Cost  of  Repairs  or  Improvements  as  Affecting 
Right  to  Lien.  —  Under  Pub.  Gen.  Laws  Md., 
an.  63,  §  1,  a  mechanic's  lien  cannot  be  ac- 
quired for  repairs  or  improvements  to  a 
building  unless  such  repairs  or  improvements 
amount  to  one-fourih  of  the  entire  value  of  the 
building.    Stebbins  v.  Culbreth,  86  Md.  656. 

5.  Updike  v.  Skillman,  27  N.  J.  L.  131; 

20  C.  of  L. — 20 


Combs  v.  Lippincott,  35  N.  J.  L.  483;  White- 
nack  v.  Noe,  11  N.  J.  Eq.  321. 

6.  In  re  Howett,  10  Pa.  St.  379;  Summerville 
v.  Wann,  37  Pa.  St.  182;  Harman  v.  Cum- 
mings,  43  Pa.  St.  322;  Yohe's  Appeal,  55  Pa. 
St.  t2i;  Hancock's  Appeal,  115  Pa.  St.  1;  De 
Wald  v.  Woog,  158  Pa.  St.  497;  Warren  v. 
Freeman,  187  Pa.  St.  455,  67  Am.  St.  Rep.  583; 
Perigo  v.  Vanhorn,  2  Miles  (Pa.)  359. 

7.  Warren  v.  Freeman,  187  Pa.  St.  455,  67 
Am.  St.  Rep.  583;  McDowell  v.  Riley,  16  Pa. 
Super.  Ct.  515,  8  Del.  Co.  Rep.  (Pa.)  181;  Law 
v.  Levine,  13  Pa.  Super.  Ct.  152;  Collum  v. 
Pennsylvania  Paint,  etc.,  Co.,  185  Pa.  St.  411. 
See  also  Chester  Citv  Presb.  Church  v.  Conlin, 
8  Del.  Co.  Rep.  (Pa.)  135. 

8.  Rebuilding.  —  Armstrong  v.  Ware,  20  Pa. 
St.  519;  Warren  v.  Freeman,  187  Pa.  St.  455. 
67  Am.  St.  Rep.  583;  McDowell  v.  Riley,  16 
Pa.  Super.  Ct.  515,  8  Del.  Co.  Rep.  (Pa.)  181 ; 
Goeringer  v.  Schappfert,  10  Kulp  (Pa.)  95,  14 
York  Leg.  Rec.  (Pa.)  92;  Grable  v.  Helman,  5 
Pa.  Super.  Ct.  324,  40  W.  N.  C.  (Pa.)  466,  28 
Pittsb.  Leg.  J.  N.  S.  (Pa.)40;  Olympic  Theatre's 
Case,  2  Browne  (Pa.)  284;  Matter  of  Burling, 
1  Ashtn.  (Pa.)  377.  See  also  Combs  v.  Lippin- 
cott, 35  N.  J.  L.  483;  Patterson  v.  Frazier,  123 
Pa.  St.  410. 

Newness  of  Structure  in  the  main  mass  of  a 
building  —  that  entire  change  of  external  ap- 
pearance which  denotes  a  different  building 
from  that  which  gave  place  to  it,  though  some 
pans  of  the  old  may  have  entered  inio  it  — 
is  that  which  constitutes  a  new  building  as 
distinguished  from  one  altered.  Miller  v. 
Hershey,  ?q  Pa.  St.  64,  quoted  in  Warren  v. 
Freeman.  187  Pa.  St.        67  Am.  St.  Rep.  583. 

9.  Lien  for  Additions  in  New  Jersey.  —  White- 
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a  new  building,  that  it  should  be  distinct  from  and  independent  of  older 
buildings.1 

3.  Moving  or  Raising  Building.  —  In  some  jurisdictions  it  is  considered  that 
a  mechanic's  lien  may  be  acquired  for  moving  or  raising  a  building,2  but  in 
others  no  lien  is  allowed  for  such  work.3 

4.  Mills  and  Factories.  —  A  lien  can  usually  be  acquired  for  labor  per- 
formed in,  or  materials  furnished  for,  the  construction  of  mills  and  factories, 
as  in  some  states  the  lien  is  expressly  extended  to  such  structures,  while  in 
others  they  are  considered  as  included  within  the  generic  term  "  building" 
as  used  in  the  statute.4 

5.  Gas  Plant.  —  A  gas  plant  is  such  an  improvement  as  will  give  rise  to  a 
mechanic's  lien  under  the  Illinois  statute.5 

6.  Waterworks  System.  —  It  has  been  held  in  Indiana  that  a  waterworks 
company  was  not  a  manufacturing  company,  and  therefore  persons  who  fur- 
nished materials  used  in  constructing  its  pipes,  mains,  etc.,  were  not  entitled 
to  alien  under  the  statute  giving  a  lien  to  persons  furnishing  materials  for  the 
construction  or  repair  of  any  machinery  for  any  manufactory  ;  6  but  a  later 
statute  of  Indiana  has  expressly  extended  the  lien  to  persons  performing  labor 
or  furnishing  machinery  for  any  system  of  waterworks.7 

7.  Fixtures.  —  As  a  general  rule,  a  mechanic's  lien  may  be  acquired  for 
furnishing,  working  on,  or  supplying  materials  for  fixtures,8  which  are  per- 
manently attached  to  the  building  or  land,  so  as  to  have  become  a  part 
thereof,9  but  in  no  case  can  a  lien  attach  for  articles  which  have  not 


nack  v.  Noe,  n  N.  J.  Eq.  321;  Updike  v. 
Skillman,  27  N.  J.  L.  131. 

1.  Not  Necessary  that  Building  Should  Be  Dis- 
tinct and  Independent.  —  Nelson  v.  Campbell.  28 
Pa.  St.  156;  Lightfoot  v.  Krug,  35  Pa.  St.  348. 

Lien  Sustained  for  New  Wing  Added  to  House. 
—  Harman  v.  Cummings,  43  Pa.  St.  322. 

Lien  Sustained  for  Kitchen  or  Back  Building.  — 
Lightfoot  v.  Krug,  35  Pa.  St.  348;  Pretz's  Ap- 
peal, 35  Pa.  St.  349. 

No  Lien  for  Addition  of  Basement  Story  to  frame 
house  previously  finished  so  far  as  to  be  occu- 
pied.   Miller  v.  Oliver,  8  Watts  (Pa.)  514. 

2.  Lien  for  Moving  or  Raising  Building.  — 
Palmer  v.  Lavigne,  104  Cal.  30;  Jenckes  v. 
Jenckes,  145  Ind.  624;  Rhodes  v.  Webb  Jams- 
son  Co.,  19  Ind.  App,  195;  Allen  v.  Elwerl,  29 
Oregon  428.  See  also  Chase  v.  James,  10  H  un 
(N.  Y.)  506. 

3.  Stephens  v.  Holmes,  64  111.  336:  Trask  v. 
Searle,  121  Mass.  229;  Eichleay  v.  Wilson,  29 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  50. 

4.  Lien  for  Mills  and  Factories.  —  Jenckes  v. 
Jenckes,  145  Ind.  624;  Goodloe  v.  Rogers,  9 
La.  Ann.  273,  61  Am.  Dec.  205;  McAllister  v. 
Benson  Min.,  etc.,  Co  ,  (Ariz.  1888)  16  Pac. 
Rep.  271;  Vilas  v.  McDonough  Mfg.  Co.,  91 
Wis  607,  51  Am.  St.  Rep.  925.  See  also  Baker 
v.  Waldron,  92  Me.  17,  69  Am.  St.  Rep.  483. 

Materials  Furnished  for  an  Oil  Refinery  may 
give  rise  to  a  mechanic's  lien.  Short  v.  Miller, 
120  Pa.  St.  470. 

A  Smelter  is  a  "  mill"  or  "  manufactory" 
within  the  meaning  of  a  mechanic's  lien  law 
giving  a  lien  for  the  erection  or  improvement 
of  such  structures.  McAllister  v.  Benson  M in., 
etc.,  Co.,  (Ariz.  1888)  16  Pac.  Rep.  271. 

5.  Gas  Plant.  —  Chicago  Smokeless  Fuel  Gas 
Co.  v.  Lyman,  62  111.  App.  538. 

6.  Kentucky  Land,  etc.,  Co.  v.  New  Albany 
Water-Works,  62  Ind.  63. 

1.  Jenckes  v.  Jenckes,  145  Ind.  624. 


8.  Lien  for  Fixtures — Arkansas.  —  Meek  v. 
Parker,  63  Ark.  367,  58  Am.  St.  Rep.  119. 

Califor?iia.  —  Goss  v.  Helbing,  77  Cal.  190. 
See  also  Sidlinger  v.  Kerkow,  82  Cal.  42. 

Colorado.  —  See  Cary  Hardware  Co.  v.  Mc- 
Carty,  10  Colo.  App.  200. 

Illinois.  —  Dobschuetz  v.  Holliday,  82  111. 
37*. 

Iowa.  —  Nordyke,  etc.,  Co.  v.  Hawkeye 
Woolen  Mills  Co.,  53  Iowa  521. 

Missouri.  —  O'Brien  v.  Hanson,  9  Mo.  App. 

545- 

New  York.  —  Ward  v.  Kilpatrick,  85  N.  Y. 
413,  39  Am.  Rep.  674;  Watts-Campbell  Co.  v. 
Yuengling,  125  N.  Y.  1,  affirming  51  Hun  (N. 
Y.)  302.  See  also  Vogel  v.  Farrand,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  130. 

Oregon.  —  Matthieson  v.  Arata,  32  Oregon 
342.  67  Am.  St.  Rep.  535.  See  also  Patterson 
v.  Gallagher,  25  Oregon  227,  42  Am.  St.  Rep. 
794- 

Pennsylvania.  —  See  Dimmick  v.  Cook,  115 
Pa.  St.  573- 

Wisconsin.  — Spruhen  v.  Stout,  52  Wis.  517. 
Contra,  Allman  v.  Corban,  4  Baxt.  (Tenn.)  74. 
That  the  Improvements  Were  Made  to  Fit  the 
Premises  for  a  Particular  Use  by  the  tenant  can- 
not affect  the  right  to  a  lien  if  they  are  of  a 
character  which  makes  them  substantially  a 
part  of  the  premises.  Mosher  v.  Lewis,  (C. 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  373- 

A  Mechanic's  Lien  May  Attach  for  Cars  Used  in 
a  Brickyard  for  the  purpose  of  making  connec- 
tion between  a  dryer  and  certain  boilers  on  the 
premises,  as  such  cars  are  a  part  of  the  realty 
and  an  indispensable  portion  of  one  system  of 
machinery.    Curran  v.  Smith.  37  111.  App.  6q. 

9.  Articles  Must  Be  Annexed  to  Building  or 
Land.  —  Goss  v.  Helbing,  77  Cal.  190;  Yogel 
7'.  Farrand,  (Supm.  Cl.  App.  T.)  26  Misc.  (N. 
Y.)  130. 

Whether    Machine    a  Fixture,   Question  for 
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lost  their  character  as  personalty.1 

Engines,  Boilers,  and  Machinery.  —  Subject  to  the  general  rule,  as  above  stated, 
as  to  fixtures,  a  mechanic's  lien  may  attach  for  engines,2  boilers,3  or  machinery. ' 


Jury.  —  American  Brick,  etc.,  Co.  v.  Drink- 
house,  59  N.  J.  L.  462. 

1.  No  Lien  for  Articles  Which  Have  Not  Lost 
Character  of  Personalty  —  Arkansas.  —  Meek  v. 
Paiker,  63  Ark.  367,  58  Am.  St.  Rep.  119. 

Colorado.  —  Michael  v.  Reeves,  14  Colo.  App. 
460. 

Georgia.  —  Sr.hofield  v.  Stout,  59  Ga.  537. 

Louisiana.  —  See  Scanned  v.  Beauvais,  38 
La.  Ann.  217;  Shakspeare  v.  Ware,  38  La. 
Ann.  570. 

Maine.  —  Baker  v.  Fessenden,  71  Me.  292. 
Massachusetts.  —  See   Curnew   v.  Lee,  143 
Mass.  105. 

Mississippi.  —  See  Baum  v.  Coven,  62  Miss. 
113. 

Missouri.  —  Graves  v.  Pierce,  53  Mo.  423; 
Richardson  v.  Koch,  8r  Mo.  264;  Progress 
Press  Brick,  eic.,JCo.  v.  Gratiot  Brick,  etc.,  Co. 
151  Mo.  501,  74  Am.  St.  Rep.  557;  Springfield 
Foundry,  etc.,  Co.  v.  Cole,  T31  Mo.  I;  Mc- 
Mahon  v.  Vickery,  4  Mo.  App.  225. 

Montana.  —  Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Mont.  65,  75. 

New  Hampshire.  —  See  Thompson  Mfg.  Co. 
v.  Smith,  67  N.  H.  409.  68  Am.  St.  Rep.  679. 

New  York. — Vogel  v.  Farrand,  (Supm.  Ct. 
App.  T.)  26  Misc.  (N.  Y.)  130. 

Oregon.  —  Patterson  v.  Gallagher,  25  Oregon 
227,  42  Am.  St.  Rep.  794.  See  also  Matthieson 
v.  Arata,  32  Oregon  342.  67  Am.  St.  Rep.  535. 

Vermont.  —  Hinckley,  etc.,  Iron  Co.  v. 
James,  51  Vt.  240. 

Washington.  —  Vendome  Turkish  Bath  Co. 
v.  Schettler,  2  Wash.  457. 

2.  Lien  for  Engines.  —  Lefler  v.  Forsberg,  1 
App.  Cas.  (D.  C.)  36;  Dobschuetz  v.  Holliday, 
82  111.  371;  Goodloe  v.  Rogers,  9  La.  Ann.  273, 
61  Am.  Dec.  205;  Richardson  v.  Koch,  81  Mo. 
264;  Watts-Campbell  Co.  v.  Yuengling,  125  N. 
Y.  1,  affirming  51  Hun  (N.  Y.)  302;  Dickey"s 
Appeal,  115  Pa.  St.  73.  See  also  Dimmick  v. 
Cook,  115  Pa.  St.  573. 

3.  Lien  for  Boilers.  —  Kelley  v.  Border  City 
Mills,  126  Mass.  148;  Richardson  v.  Koch,  81 
Mo.  264;  Mutual  Aid  Bldg.,  etc.,  Co.  v.  Gashe, 
6  Ohio  Cir.  Dec.  779,  18  Ohio  Cir.  Ct  68r; 
Dickey's  Appeal,  115  Pa.  St.  73.  See  also 
Scannell  v.  Hub  Brewing  Co.,  (Mass.  1901)  59 
N.  E.  Rep.  628. 

4.  Lien  for  Machinery  —  Arkansas.  —  White 
v.  Chaffin,  32  Ark.  59;  Meek  v.  Parker,  63 
Ark.  367,  58  Am.  St.  Rep.  119. 

California.  —  Donahue  v.  Cromartie,  21 
Cal.  80. 

Colorado.  —  Cary  Hardware  Co.  v.  McCarty, 
10  Colo.  App.  200. 

District  of  Columbia.  —  Lefler  v.  Forsberg,  I 
App.  Cas.  (D.  C.)  36. 

Georgia.  —  Filer,  etc.,  Co.  v.  Empire  Lumber 
Co.,  91  Ga.  657.  See  also  Schofield  v.  Stout, 
59  Ga.  537. 

Illinois.  —  Dobschuetz  v.  Holliday,  82  111. 
371;  Cox  v.  Colles,  17  111.  App.  503. 

Iowa.  —  Kordyke,  etc.,  Co.  v.  Hawkeye 
Woolen  Mills  Co.,  53  Iowa  521. 

Kansas.  — Flint,  etc.,  Mfg.  Co.  v.  Douglass 
Sugar  Co.,  54  Kan.  455.  See  also  Keystone  Iron 


Works  Co.  v.  Douglass  Sugar  Co.,  55  Kan. 
195. 

Maine.  —  See  Baker  v.  Fessenden,  71  Me. 
292. 

Minnesota.  —  Pond  Mach.  Tool  Co.  v.  Robin- 
son, 38  Minn.  272. 

Missouri.  —  Progress  Press  Brick,  etc.,  Co. 
v.  Gratiot  Brick,  etc.,  Co.,  151  Mo.  501,  74  Am. 
St.  Rep.  557.  See  also  Richardson  v.  Koch, 
81  Mo.  264. 

New  York.  —  Watts-Campbell  Co.  v.  Yueng- 
ling, 125  N.  Y.  1,  affirming  51  Hun  (N.  Y.)  302; 
Sears  v.  Wise,  52  N.  Y.  App.  Div.  118. 

Ohio.  —  Mutual  Aid  Bldg.,  etc.,  Co.  v.  Gashe, 
6  Ohio  Cir.  Dec.  779,  18  Ohio  Cir.  Ct.  681. 

Pennsylvania.  —  See  Wademan  v.  Thorp,  5 
Watts  (Pa.)  115. 

Wisconsin.  —  Vilas  v.  McDonough  Mfg.  Co., 
91  Wis.  607,  51  Am.  St.  Rep.  925. 

Contra.  —  Allman  v.  Corban,  4  Baxt. 
(Tenn.)  74;  East  Tennessee  Iron  Mfg.  Co.  v. 
Bynum,  3  Sneed  (  Tenn.)  268,  65  Am.  Dec.  56. 

Belting.  —  Graton,  etc.,  Mfg.  Co.  v.  Wood- 
worth-Mason  Co.,  69  N.  H.  177.  See  also 
Mutual  Aid  Bldg.,  etc.,  Co.  v.  Gashe,  6  Ohio 
Cir.  Dec.  779,  18  Ohio  Cir.  Ct.  681. 

A  Pump  sold  and  delivered  to  be  used  in 
waterworks  comes  within  the  lien  law  of 
California  if  it  is  affixed  to  the  other  works. 
Goss  v.  Helbing,  77  Cal.  190. 

Machinery  Need  Not  Be  Fixed  on  Premises  hy 
Lien  Claimant.  —  While  v.  Chaffin,  32  Ark.  59. 

Machinery  Not  Installed. —  Under  New  York 
Laws  of  1897,  c.  418,  a  person  furnishing 
machinery  which  is  to  be  installed  as  a 
permanent  improvement  of  the  premises  by 
the  owner  thereof  is  entitled  to  a  lien  where 
such  machinery  has  been  delivered,  although, 
owing  to  the  bankruptcy  of  the  owner,  it  has 
not  been  installed.  Sears  v.  Wise,  52  N.  Y. 
App.  Div.  118. 

Machinery  Furnished  After  Completion  of  Build- 
ing,  —  The  Arkansas  statute  giving  a  lien  for 
the  furnishing  of  machinery  for  any  building 
applies  in  the  case  where  machinery  is  fur- 
nished for  a  building  after  its  completion  as 
well  as  for  machinery  furnished  while  the 
building  is  being  erected.  Wh'te  z .  Chaffin,  32 
Ark.  59. 

But  under  the  Connecticut  statute  giving  a 
lien  for  materials  or  services  furnished  or  ren- 
dered in  the  construction  or  repair  of  a  build- 
ing, it  has  been  held  that  a  lien  cannot  exist 
for  putting  fixed  machinery  in  a  building 
which  is  already  erected  and  is  an  independent 
structure,  as  this  is  not  a  constructing  or  re- 
pairing of  any  building.  Rose  v.  Petsse,  etc., 
Paper  Works,  29  Conn.  256. 

And  in  Pennsylvania  the  court  has  refused 
to  allow  a  lien  for  new  machinery  placed  in 
an  old  mill.   Haslett7>.  Gillespie,  95  Pa.  St,  371. 

Changes  and  Additions  to  Machinery  are  often 
necessary  after  it  has  been  used  in  order  to 
complete  it,  and  as  materials  used  for  such 
purpose  are  within  the  contract  for  furnish- 
ing the  machinery,  a  mechanic's  lien  can  be 
enforced  therefor.  German  Bank  v.  Schloth, 
59  Iowa  316. 
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The  machinery  must,  however,  be  such  as  is  adapted  to  use  in  the  building 
in  which  it  is  placed,  for  otherwise  there  can  be  deduced  no  intention  to  make 
it  a  part  of  the  building.1 

Furnaces,  Stoves,  etc.  —  A  mechanic's  lien  may  attach  for  a  furnace,2  or  a 
stove,  range,  or  heater,  which  is  put  in  a  house  with  the  intention  of  annex- 
ing it  to  and  making  it  a  part  of  the  building,3  but  not  for  a  mere  portable 
stove  or  range.4  In  Maine  a  lien  has  been  refused  for  a  cylinder  stove  and 
funnel  furnished  for  a  mill,  the  court  considering  that  if  placed  in  the  mill  it 
would  be  but  a  fixture  used  for  its  comfortable  occupation,  and  not  material 
used  for  erecting,  altering,  or  repairing  the  building,  within  the  meaning  of 
the  statute.5 

Gas  Fixtures  and  Fittings.  —  In  Missouri  it  has  been  considered  that  a  mechan- 
ic's lien  might  attach  for  gas  fixtures  in  a  building,  attached  to  the  freehold 
for  the  purpose  of  being  used  there,®  but  in  Pennsylvania  it  has  been  held 
that  a  mechanic's  lien  cannot  be  acquired  for  gas  fixtures  as  distinguished 
from  gas  fittings.7 

8.  Elevators.  —  In  some  jurisdictions  mechanics'  liens  have  been  allowed 
for  passenger  elevators.8 

9.  Wells.  —  In  Wisconsin  a  lien  for  constructing  wells  is  expressly  given 
by  statute.9  In.  states  where  no  express  lien  is  given  the  decisions  are  not 
uniform  even  where  the  statutes  are  similar.  Thus,  in  Alabama  and  Iowa 
wells  have  been  held  to  be  "  improvements  "  within  the  meaning  of  the  stat- 
ute, for  which  a  lien  might  exist,10  but  this  has  been  denied  in  Arkansas;  11  in 
Connecticut  a  lien  for  the  construction  of  a  well  has  been  upheld  on  the  ground 
that  it  was  an  appurtenance  to  a  building  and  thus  within  the  statute,12  while 
in  Nebraska,  under  a  statute  giving  a  lien  for  buildings  or  appurtenances,  a 
lien  for  a  well  has  been  denied.13  In  Indiana  liens  for  constructing  oil  and 
gas  wells  have  been  maintained  upon  the  ground  that  they  were  "  structures" 
within  the  statute.14 

10.  Cellars  and  Foundations.  —  Digging  cellars  and  foundations  is  clearly 
a  part  of  the  erection  and  construction  of  a  new  building,  and  therefore  a 
mechanic's  lien  can  be  acquired  therefor. 15 

1.  Machinery  Must  Be  Adapted  to  Use  in  Build-  Furnace  Co.  v.  Dimock,  158  Mass.  552; 
ing  Where  Placed. —  See  Progress  Press  Brick,  Women's  Homoeopathic.  Assoc.  v.  Harrison, 
etc.,  Co.  v.  Gratiot  Brick,  etc.,  Co.,  151  Mo.  120  Pa.  St.  28;  Harrison  v.  Women's  Homoeo- 
5or,  74  Am.  St.  Rep.  557.  pathic  Assoc.,  134  Pa.  St.  55S,  19  Am.  St.  Rep. 

2.  Lien  for  Furnace.  —  Stockwell  v.  Campbell,  714;  Williams  v.  Bower,  11  Pa.  Co.  Ct.  151. 
39  Conn.  363,  12  Am.  Rep.  393;  Goodin  v.  5.  Lambard  v.  Pike,  33  Me.  141. 
Elleardsville  Hall  Assoc.,  5  Mo.  App.    289;  6.  Lien  for  Gas  Fixtures.  —  See   Baum  :. 
Progress  Press  Brick,  etc..  Co.  v.  Gratiot  Brick,  Covert,  62  Miss.  113. 

etc.,  Co.,  151-  Mo.  501,  74  Am.  St.  Rep.  557;  7.  No  Lien  for  Gas  Fixtures  as  Distinguished 

Cooke  v.  McNeil,  49  Mo.  App.  81;  U.  S.  Na-  from  Gas  Fittings.  —  Jarechi   v.  Philharmonic 

tional  Bank  v.  Bonacum,  33  Neb.  820;  Union  Soc,  79  Pa.  St.  403,  21  Am.  Rep.  78. 

Stove  Works  v.  Klingman,  20  N.  Y.  App.  Dtv.  8.  Elevators. —  Lefler  v.  Forsberg,  1  App. 

449,  affirmed  164  N.  Y.  589,  58  N.  E.  Rep.  1093;  Cas.  (D.  C.)  36;  Turner  v.  St.  John,  8  N.  Dak. 

Schwartz  v.  Allen,  (Buffalo  Super.  Ct.  Tr.  T.)  245. 

7  N.  Y.  Supp.  5     See  also  Michael  v.  Reeves,  9.  Wisconsin  Statute.  —  McAuliffe  v.  Jorgen- 

14  Colo.  App.  460.     Compare  Baldwin  r'.'Mer-  son,  107  Wis.  132. 

rick,  1  Mo.  App.  281.  10,  Well  an  Improvement  Within  the  Statute.— 

Lien  May  Exist  Though  Contract  Provides  for  Bates  v.  Harte,  124  Ala.  427;  Hoppes  v.  Baie, 

Eemoval  of  Furnace  if  It  Does  Not  Fill  Require-  105  Iowa  648.    See  also  Bangs  v.  Berg,  82  Iowa 

ments.  —  Cooke  v.  McNeil,  49  Mo.  App.  81.  350. 

Claimant  Must  Show  that  Furnace  Was  Attached  11.  Well  Not  an  Improvement  Within  the  Stat- 

to  Realty  so  as  to  lose  its  character  as  movable  ute. —  Guise  v.  Oliver,  51  Ark.  356. 

personal   property.    Michael   v.   Reeves,    14  12.  Balch  v.  Chaffee,  73  Conn.  318. 

Colo.  App.  460.  13.  Omaha  Consol.  Vinegar  Co.  v.  Burns,  49 

3.  Lien  for  Stoves,  Ranges,  and  Heaters.  —  Neb.  229. 

Schaper  v.  Bibb,  71  Md.  14.5;  Erdman  v.  Moore,  14.  Lien  on  Oil  and  Gas  Wells  as  Structures.  — 

58  N.  J.  L.  445;  Union  Stove  Works  v.  Klinp-  Haskell  v.  Gallagher,  20  Ind.  App.  224,  67  Am. 

man,  20  N.  Y.  App.  Div.  449,  ajffiimed  164  N.  St.  Rep.  250.    See  also  McElwaine  v.  Hosey, 

Y.  589,  58  N.  E.  Rep.  1093.  135  Ind.4Sr. 

4.  No  Lien  for  Portable  Stoves  or  Ranges. —  i5.  Cellars  and  Foundations.  —  McCristal  v. 
Michael  v.  Reeves,  14  Colo.  App.  460;  Boston  Cochran,  147  Pa.  St.  225,  29  W.  N.  C.  (Pa.)  340. 
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11.  Excavations.  —  In  Minnesota  it  has  been  held  that  a  hole  drilled  in  the 
ground  solely  for  the  purpose  of  ascertaining  whether  there  was  ore  under- 
neath, and  if  so  whether  it  existed  in  paying  quantities,  was  not  an  excava- 
tion of  the  land  for  which  a  lien  might  exist  under  a  statute  providing  that 
whoever  performed  labor,  etc.,  "  for  grading,  filling  in,  or  excavating  any 
land  "  should  have  a  lien  upon  the  land  for  the  price  of  his  labor.1 

12.  Tanks  and  Reservoirs.  —  In  several  jurisdictions  mechanics'  liens  have 
been  allowed  for  the  construction  of  tanks  or  reservoirs.2 

13.  Sidewalks.  —  In  some  jurisdictions  a  mechanic's  lien  may  be  acquired 
for  labor  performed  or  materials  furnished  in  or  for  the  construction  of 
sidewalks,3  while  in  others  such  a  right  is  denied.4 

14.  Fences.  —  In  several  jurisdictions  mechanics'  liens  may  be  acquired  for 
the  construction  of  fences,8  though  it  has  been  held  otherwise  under  a  statute 
giving  a  lien  merely  for  labor  or  materials  furnished  for  erecting  or  repairing 
any  "  building  or  the  appurtenances  of  any  building."  6 

15.  Swings  and  Seats.  —  Swings  and  seats  erected  in  a  fair  ground  and  park 
are  not  buildings  or  structures  within  the  intent  or  meaning  of  the  California 
statute,  for  which  a  lien  may  be  filed  as  against  the  owner  of  the  land,  who 
did  not  have  them  constructed,  but  acquiesced  in  their  construction.7 

16.  Laying  Pipes.  —  In  Alabama  it  has  been  held  that  the  laying  of  pipes 
on  a  lot  of  land  for  making  a  conduit  between  a  pumping  station  and  a 
reservoir  was  an  improvement  within  the  meaning  of  the  statute,  for  which  a 
lien  might  be  acquired.    The  court,  however,  laid  stress  upon  the  fact  that 


1.  Excavation. —  Colvin  v.  Weimer,  64  Minn.      essential  part  of  the  building  itself,  and  a  lien 


37.  In  this  case  the  court  held  that  the  statute 
referred  only  to  excavations  made  for  the  pur- 
pose and  in  the  progress  of  making  improve- 
ments upon  the  land. 

2.  Lien  for  Tanks  and  Reservoirs.  —  Parker 
Land,  etc.,  Co.  v.  Reddick,  18  Ind.  App.  616; 
O'Brien  v.  Hanson,  9  Mo.  App.  545;  Brush 
Electric  Co.  v.  Warwick  Electric  Mfg.  Co.,  6 
Ohio  Dec.  475,  4  Ohio  N.  P.  279;  Haskin  Wood 
Vulcanizing  Co.  v.  Cleveland  Ship-Bldg.  Co., 
94  Va.  439. 

3.  Lien  for  Sidewalks.  —  Bryan  v.  Abbott,  131 
Cal.  222;  McDermott  v.  Claas,  104  Mo.  14; 
Dugan  Cut-Stone  Co.  v.  Gray,  114  Mo.  497,  35 
Am.  St.  Rep.  767,  reversing  43  Mo.  App.  671 ; 
Frederick  v.  Goodman  St.  Homesiead  Assoc., 
75  Hun  (N.  Y.)  612,  29  N.  Y.  Supp.  1041;  Ken- 
ney  v.  Apgar,  93  N.  Y.  539.  See  also  Beatty  v. 
Mills,  113  Cal.  312;  Henry  v.  Plitt,  84  Mo.  237, 
and  McDermott  v.  Palmer,  8  N.  Y.  383,  revers- 
ing 11  Barb.  (N.  Y.)  9,  in  which  the  court  said 
that  a  lien  might  probably  be  acquired  for 
sidewalks  under  the  Act  of  1844,  but  held  that 
no  such  lien  existed  under  the  Acts  of  1830 
and  1832.  Compare  Missouri  Valley  Cut  Stone 
Works  v.  Brown,  50  Mo.  App.  407. 

A  Lien  May  Exist  for  Constructing  Cement  Steps 
on  the  Sidewalk  leading  up  to  the  doer .vays, 
under  the  provisions  of  the  California  statute 
creating  a  lien  for  improving  sidewalks  in 
front  of  city  or  town  lots.  See  Bryan  v.  Ab- 
bott, 131  Cal.  222. 

Sidewalks  Must  Have  Been  Included  in  Same 
Contract  with  Building. —  Marshall  v.  Archie 
Bank,  76  Mo.  App.  92. 

Area  and  Cellar  Lights,  —  A  transparent  cov- 
ering extending  from  the  front  line  of  a  build- 
ing four  feet  into  the  sidewalk,  made  for  the 
purpose  of  lighting  an  area  under  the  sidewalk 
and  with  it  the  cellar  of  the  building,  is  an 


may  be  acquired  therefor  although  the  fee  to 
the  stieet  may  be  in  the  city.  Phillis  r  Hoff- 
man, 28  Mo.  App.  666. 

4.  Seeman  v.  Schultze,  100  Ga.  603;  Knaube 
v.  Kerchner,  39  Ind.  217,  Coenen  v.  Staub, 
74  Iowa  32,  7  Am.  St.  Rep.  470;  Edlekamm  v. 
Comly,  12  Pa.  Co.  Ct.  371;  Clymer  Paving 
Co.  v.  Donegan,  4  Pa.  Dist.  243,  36  W.  N.  C. 
(Pa.)  261. 

Contra.  —  Clymer  Paving  Co.  v.  Weir,  3  Pa. 
Dist.  32,  34  W.  N.  C.  (Pa  )  19;  Yearsley  v. 
Flanigen,  22  Pa.  St.  489. 

A  Lien  Cannot  Be  Obtained  for  "  Curbing,  Grad- 
ing, and  Paving"  a  Street  in  front  of  property 
under  the  Illinois  statute  giving  a  lien  for 
materials  or  labor  furnished  "  in  building, 
altering,  repairing,  or  ornamenting  any  house 
or  other  building,  or  appurtenance  thereto,  on 
such  lot  or  upon  any  street  or  alley  connected 
with  such  building  or  appurtenance."  Smith 
v.  Kennedy,  8g  111.  485. 

5.  Fences.  —  Riverside  Lumber  Co.  v.  Hamp- 
ton, 7  Houst.  (Del.) 486;  Henry  v.  Plitt,  84  Mo. 
237;  Bailey  v.  Hull,  11  Wis.  289,  78  Am.  Dec. 
706.  See  also  Hill  v.  Bowers,  45  Kan.  592; 
Missouri  Valley  Cut  Stone  Works  v.  Brown, 
50  Mo.  App.  407. 

Fences  Must  Have  Been  Included  in  Same  Con- 
tract with  Building. —  Marshall  v.  Archie  Bank, 
76  Mo.  App.  92;  Missouri  Valley  Cut  Stone 
Works  v.  Brown,  50  Mo.  App.  407. 

6.  Statute  Not  Extending  to  Fences.  —  Canisius 
v.  Merrill,  65  111.  67. 

No  Lien  Can  Be  Acquired  for  Erecting  a  Wall 
around  a  furnace  under  a  statute  giving  a  lien 
only  for  labor  performed  in  erecting,  altering, 
or  repairing  any  building.  Truesdell  v.  Gay, 
13  Gray  (Mass.)  311. 

7.  Swings  and  Seats.  —  Lothian  v.  Wood,  55 
Cal.  159. 
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the  pipes  were  laid  "on"  the  land.1 

Underground  Pipes.  —  In  Tennessee  it  has  been  held  that  a  mechanic's  lien 
might  be  acquired  for  subterranean  pipes  laid  in  the  streets  to  carry  vapor 
from  the  factory  of  a  refrigerating  company  to  its  customers,  such  pipes 
being  a  part  of  the  plant  as  an  entirety.2  But  the  court  of  Missouri  has 
refused  to  allow  a  mechanic's  lien  for  the  laying  of  a  lead  pipe  two  hundred 
and  fifty  feet  in  length  under  a  public  street  for  the  purpose  of  connecting 
a  bathroom  in  a  building  with  a  main  in  the  city,  considering  that  such  a 
connection  was  not  essential  to  the  use  of  the  building  as  a  residence.3 

Drain  Pipe.  —  In  Massachusetts  it  has  been  held  that  a  mechanic's  lien  may 
be  acquired  for  the  construction  of  a  drain  pipe  from  the  cellar  of  a  house 
into  a  sewer  in  the  street,  for  such  drain  pipe  is  a  part  of  the  house.4 

17.  Aqueducts  and  Flumes.  —  It  has  been  held  that  an  aqueduct  was  a 
structure  within  the  meaning  of  the  Massachusetts  statute,  for  which  a 
mechanic's  lien  could  attach,5  and  the  cost  of  a  flume  has  been  held  properly 
included  within  a  lien  claim  under  the  New  Jersey  statute.6 

18.  Mines.  —  A  mine  has  been  held  to  be  an  improvement  on  land  which 
might  give  rise  to  a  lien,  under  the  Alabama  mechanic's-lien  law.7  The 
subject  of  liens  for  work  on  mines,  etc..  is,  however,  usually  regulated  by 
special  statutes  rather  than  the  general  mechanic's-lien  laws,  and  for  that 
reason  all  questions  as  to  such  liens  will  be  discussed  elsewhere.8 

19.  Theatre  Fittings. — A  mechanic's  lien  has  been  allowed  for  the  stage 
fittings  and  scenery  of  a  theatre  9  and  also  for  the  stationary  chairs  or  seats,10 
but  has  been  refused  for  materials  furnished  in  upholstering  the  building.11 

20.  Electric-light  Wires  and  Poles.  —  In  several  jurisdictions  mechanics' 
liens  have  been  allowed  for  electric-light  wires,  poles,  and  insulators.12 

21.  Windmills. — A  mechanic's  lien  has  been  allowed  for  a  windmill  on 
the  ground  that  it  was  an  "improvement"  13  or  "appurtenance"  within  the 
statute.14 

22.  Lightning  Rods.  —  It  has  been  held  that,  under  the  statute  of  Iowa,  a 
lien  may  attach  for  labor  and  materials  used  in  the  construction  and  erection 
of   lightning  rods,15  but  such  a  lien  has  been  denied  under  the  Illinois 


1.  Laying  Pipes.  —  Eufaula  Water  Co.  v.  Ad- 
dyston  Pipe,  etc.,  Co.,  89  Ala.  552. 

2.  Steger  v.  Arctic  Refrigerating  Co.,  89 
Term.  453. 

3.  Kershaw  v.  Fitzpatrick,  3  Mo.  App.  575. 

4.  Drain  Pipe.  —  Beatty  v.  Parker,  141  Mass. 
523.  In  this  case  the  court  said  further  that 
it  was  immaterial  whether  the  fee  of  the  land 
in  the  street  was  or  was  not  in  the  owner  of 
the  lot  on  which  the  house  was  situated. 

5.  Aqueduct. — ■  Nash  v.  Com.,  174  Mass.  335. 

6.  Flume.  —  Derrickson  v.  Edwards,  29  N. 
J.  L.  46S,  80  Am.  Dec.  220.  In  this  case  the 
court  merely  decided  that  the  particular  flume 
in  question,  being  a  necessary  and  fixed  con- 
trivance for  the  operation  of  a  mill,  might  give 
rise  to  a  lien,  and  said:  "  It  will  not  be  neces- 
sary for  the  settlement  of  the  point  before 
us  that  the  court  shall  say  that  every  structure 
which  may  properly  be  called  a  flume  will  be 
within  the  intent  of  the  lien  law." 

7.  Mine  an  Improvem3nt. —  Central  Trust  Co. 
v.  Sheffield,  etc.,  Coal,  etc.,  Co.,  42  Fed. 
Rep.  106. 

Coal  Cars  for  Mine.  —  In  this  case  the  court 
further  held  that  coal  cars  were  a  necessary 
part  of  the  mine,  considered  as  an  entirety, 
and  therefore  were  materials  for  the  improve- 
ment, and  a  lien  could  be  acquired  for  them 


under  the  statute.    Central  Trust  Co.  v.  Shef- 
field, etc.,  Coal,  etc.,  Co.,  42  Fed.  Rep.  106. 
8.  See  the  title  Mines  and  Mining  Claims, 

past. 

9  Stage  Fittings  and  Scenery.  —  Waycrcss 
Opera  House  Co.  v.  Sossman,  94  Ga.  100,  47 
Am.  St.  Rep.  144;  Sosman  v.  Conlon,  57  Mo. 
App.  25;  Grewar  v.  Alloway,  3  Tenn.  Ch.  584; 
Halley  v.  Alloway,  to  Lea  (Tenn.)  523. 

10.  Chairs  and  Seats.  —  Grosz  v.  Jackson,  6 
Daly  (N.  Y.)  463;  Hafley  v.  Alloway,  10  Lea 
(Tenn.)  523;  Grewar  :•.  Alloway,  3  Tenn.  Ch. 
584. 

11.  No  Lien  for  Upholstering.  —  McCartney  v. 

Buck,  8  Houst.  (Del.)  34. 

12.  Electric-light  Wires,  Foles,  and  Insnlators. 
—  Badger  Lumber  Co.  ».  Marion  Water  Sup- 
ply, etc.,  Co.,  48  Kan.  182.  30  Am.  St.  Rep.  301; 
Southern  Electrical  Supply  Co.  v.  Rolls  Elec- 
tric Light,  etc.,  Co.,  75  Mo.  App.  622;  Hughes 
v.  Lambertville,  Electric  Light,  etc.,  Co.,  53 
N.  J.  Eq.  435- 

13.  Lien  for  Windmill.  —  Phelps,  etc.,  Wind- 
mill Co.  v.  Baker,  49  Kan.  434.  See  also  U. 
S.  Investment  Co.  v.  Phelps,  etc.,  Windmill 
Co.,  54  Kan.  144. 

14.  Phelps,  etc.,  Windmill  Co.  v.  Shay,  32 
Neb.  19. 

15.  Lien  for  Lightning  Rods.  —  Harris  v. 
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statute,1  while  in  Pennsylvania  it  lias  been  held  to  be  a  question  of  fact  to  be 
determined  by  the  jury,  whether  a  lightning  rod  was  furnished  "in  and  about 
the  erection  and  construction"  of  a  house,  so  as  to  give  rise  to  a  lien.2 

23.  Scales.  —  In  Pennsylvania  it  has  been  held  that  a  lien  might  attach  for 
hopper  scales  furnished  for  a  grain  elevator  at  the  time  of  its  erection.3 

24.  Planting  Hedges,  Flowers,  etc.  —  It  has  been  held  that  a  mechanic's  lien 
could  not  be  acquired  for  the  planting  and  setting  out  of  hedges,  flowers,  and 
shrubbery,  under  statutes  giving  a  lien  for  improvements.* 

25.  Grading,  Sodding,  etc.  — •  The  California  statute  expressly  gives  a  lien 
for  grading  lots  in  incorporated  cities  or  towns,5  and  in  New  York  liens  for 
grading,  terracing,  and  sodding  have  been  upheld  under  a  statute  giving  a  lien 
for  labor  in  altering  or  repairing  any  "  building  or  building  lot."  6  In  Min- 
nesota, however,  it  has  been  held  that  the  statute  does  not  authorize  a  lien 
for  filling  in  and  grading  the  earth  about  buildings  already  erected,  such  work 
being  unconnected  with  the  erection,  alteration,  or  repair  of  any  building  or 
structure  upon  the  premises,7  and  in  Ohio  a  lien  for  grading  and  sodding  has 
6een  denied  on  the  ground  that  such  work  was  not  an  appurtenance  to  any 
of  the  buildings  or  structures  mentioned  in  the  statute,  and  hence  not  a  sub- 
ject for  lien.8 

26.  Breaking  Prairie  Land.  —  The  breaking  of  prairie  land  is  not  an  improve- 
ment on  land  within  the  meaning  of  the  Iowa  Code,  for  which  a  mechanic's 
lien  can  be  established.9 

27.  Building  Erected  for  Unlawful  Purpose.  —  In  Iowa  it  has  been  held  that 
the  fact  that  a  building  was  erected  for  an  unlawful  purpose  would  not  pre- 
clude the  acquiring  of  a  mechanic's  lien  by  a  person  furnishing  material  there- 
for, unless  at  the  time  he  sold  it  he  knew  that  it  would  be  put  to  an  unlawful 
purpose  and  sold  it  with  the  intention  of  having  it  used  for  such  unlawful 
purpose.10 

28.  Schoolhouse  a  "Public  Improvement."  —  In  Illinois  a  schoolhouse  has 
been  held  to  be  a  "  public  improvement  "  within  the  meaning  of  a  statute 
giving  to  any  person  who  should  furnish  material,  apparatus,  fixtures, 
machinery,  or  labor  to  any  contractor  for  a  public  improvement,  a  lien  on  the 
money,  -bonds,  or  warrants  due  or  to  become  due  such  contractor  for  such 
improvement.11 

XI.  Who  May  Subject  Property  to  Lien— 1.  In  General.  —  Mechanics' 
liens  for  materials  furnished  or  labor  performed  in  the  improvement  of  prop- 
erty exist  purely  by  virtue  of  statutes,  and  only  such  persons  as  are  within 
the  provisions  of  the  statute  can  subject  property  to  such  a  lien  under  contracts 
for  its  improvement.12 

An  "Owner,"  within  the  meaning  of  such  statutes,  is  one  who  has  some 

Schultz,  64  Iowa  539.    See  also  Hutton  z;  affirmeJ  148  N.   Y.  415;    Pickett  v.  Gollner 

Maines,  68  Iowa  650;  James  v.  Dalbey,  107  (Brooklyn  Citv  Ct.  Gen.  T.)  7  N.  Y.  Supp.  196. 

Iowa  463.  7.  Pratt  v.  Duncan,  36  Minn.  545,  1  Am.  St. 

The  Utility  of  Lightning  Rods  Cannot  Be  a  Sub-  Rep.  697. 

ject  of  Inquiry  in  an  action  to  enforce  a  lien  8.  Stichtenoth  v.  Rife,  3  Ohio  Cir.  Dec.  575, 

therefor.    Harris  v.  Schultz,  64  Iowa  539.  6  Ohio  Cir.  Ct.  540. 

1.  Drew  v.  Mason,  81  111.  498,  25  Am.  Rep.  9.  No  Lien  for  Breaking  Prairie  Land.  —  Brown 
28S.  p.  Wyman,  56  Iowa  452,  41  Am.  Rep.  117.  In 

2.  Barber  v.  Roth,  19  Pa.  Co.  Ct.  366,  11  this  case  the  court  said:  "Whilst  breaking 
York  Leg.  Rec.  (Pa.)  11.  and  turning  over  of  the  soil  may  constitute  an 

3.  Scales.  —  Girard  Point  Storage  Co.  v.  improvement  of  the  land,  it  cannot  in  any  just 
Riehle.  (Pa.  1888)  12  Atl.  Rep.  172.  sense  be  denominated  an  improvement  upon 

4.  No  Lien  for  Hedges,  Flowers,  and  Shrubbery.  the  land." 

—  Eastern  Arkansas  Hedge  Fence  Co.  v.  Tan-  10.  Building  Erected  for  Unlawful  Purpose.— 

ner,  67  Ark.  156;  Nanz  v.  Cumberland  Gap  Dorsev  v.  Langworthy,  3  Greene  (Iowa)  341. 

Park  Co.,  103  Tenn.  299,  76  Am.  St.  Rep.  11.  Schoolhouse  a  "Public    Improvement."  — 

650.  Spalding  Lumber  Co.  v.  Brown,  171  111.  487, 

5.  Lien  for  Grading,  etc.  —  Warren  v.  Hop-  ajjfcfjrnng  Beardsley  v.  Brown,  71  111.  App.  199. 
kins,  noCal.  506.  12.  Persons  Within  Terms  of  Statutes.  —  John s- 

6.  Raven  v.  Smith,  71  Hun  (N.  Y.)  197,,  ton  v.  Bennett,  6  Colo.  App.  362. 
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assignable,  transferable,  or  conveyable  interest  in  the  property,1  but  he  need 
not  own  a  fee  in  the  land  in  order  to  subject  his  interest  to  liens.8 

Contract  by  Several  for  Improvement  of  Land  Owned  by  One.  —  When  several  persons 
contract  for  the  improvement  of  land  owned  by  one  of  them  only,  mechanics' 
liens  will  attach  to  the  property.3 

2.  Strangers  to  Title  or  Trespassers.  —  A  person  having  no  title  to  land  has 
no  power  to  subject  it  to  a  mechanic's  lien  as  against  the  true  owner;  in 
other  words,  one  who  constructs  a  building  under  contract  with  a  person  who 
has  no  title  to  the  land,  and  who  does  not  act  with  the  consent  of  or  as  the 
agent  of  the  owner  of  the  land,  cannot  claim  a  mechanic's  lien  upon  the  land 
as  against  the  true  owner,4  and  the  fact  that  the  stranger  to  the  title  is  tem- 


1.  Owner  Defined. —  Florman  v.  School  Dist. 
No.  II,  6  Colo.  App.  319.    See  also  Owner. 

2.  Ownership  of  Fee  Not  Necessary.  —  McCarty 
v.  Carter,  49  111.  53,  95  Am.  Dec.  572;  Paulsen 
v.  Manske,  126  111.  72,  9  Am.  St.  Rep.  532, 
note,  affirming  24  III.  App.  95;  Fortoues  v. 
Holmes,  33  111.  App.  312,  affirmed  132  111.  377; 
Monroe  v.  West,  12  Iowa  119,  79  Am.  Dec.  524; 
Redman  v.  Williamson,  2  Iowa  488;  Reed  v. 
Houston,  12  Iowa  35;  Badger  Lumber  Co.  v. 
Malone,  8  Kan.  App.  121;  Dakin  i>.  Lecklider, 
19  Ohio  Cir.  Ct.  254,  10  Ohio  Cir.  Dec.  308. 

An  Irrigation  Company  Taking  Possession  of 
Public  Land,  under  U.  S.  Rev.  Stat.,  2339-40, 
to  construct  a  ditch  thereon,  is  an  "owner." 
Bear  Lake,  etc..  Water  Works,  etc.,  Co.  v. 
Garland,  164  U.  S.  I,  affirming  9  Utah  350. 

A  Person  Making  a  Homestead  Entry  on  Public 
Lands  is  not  the  ownpr  prior  to  the  issuance  of 
the  patent  therefor,  and  therefore  mechanics' 
liens  for  improvements  made  on  the  land  will 
not  attach.  Kansas  Lumber  Co.  v.  Jones,  32 
Kan.  195.  Compare  Mahon  v.  Surerus,  9  N. 
Dak.  57.    And  see  (he  title  Public  Lands. 

A  Purchaser  at  a  Judicial  Sale  is  not  to  be  con- 
sidered the  owner  of  the  land  sold  until  he  has 
received  his  deed.  Kobbins  v.  Arendt,  (C.  PI. 
Gen.  T.)  4  Misc.  (N.  Y  )  196. 

Interest  in  Land  as  Distinguished  from  Title.  — 
A  person,  though  he  has  no  title  to  land,  may 
have  such  a  right  or  interest  in  it  that  build- 
ings erected  thereon  f.->r  his  immediate  use  or 
benefit  will  be  subject  to  mechanics'  liens  for 
the  cost  of  construction.  See  supra,  this  title, 
Property  Subject  to  Lien  —  Building  or  Improve- 
ment as  Distinct  from  Land. 

3.  Contract  by  Several  for  Improvement  of  Land 
Owned  by  One.  —  Mellor  v.  Valentine,  3  Colo. 
255;  Van  Court  v.  Bushnell,  21  III.  624;  Roach 
v.  Chapin,  27  111.  194;  Real  Estate,  etc.,  Co.  v. 
Phillips,  90  Md.  515;  Mandeville  v.  Reed,  (Ct. 
App.)  13  Abb.  Pr.  (N.  Y.)  173. 

Thus  a  mechanic's  lien  for  materials  fur- 
nished or  labor  performed  under  a  contract 
with  a  copartnership  will  bind  the  interest  of 
one  of  the  partners  who  alone  has  the  title  to 
the  land  upon  which  the  improvement  is 
made.  Smith  v.  Johnson,  2  MacArthur(D.  C.) 
481;  Christian  v.  Illinois  Malleable  Iron  Co., 
92  111.  App.  320;  Hill  v.  Gray,  81  Mo.  App. 
456;  Hoagland  v.  Lusk,  33  Neb.  376,  29  Am. 
St.  Rep.  485. 

4.  Strangers  to  Title  or  Trespassers  —  United 
States.  —  Forbes  v.  Gracey,  94  U.  S.  762. 

Arkansas.  —  Brown  v.  Morison,  5  Ark.  217; 
Galbreath  v.  Davidson,  25  Ark.  490,  99  Am. 
Dec.  233;  Hoffman  v.  McFadden,  56  Ark.  217, 
35  Am.  St.  Rep.[_ioi. 

3i 


California.  —  Fresno  Loan,  etc.,  Bank  v. 
Husted,  (Cal.  1897)49  Pac.  Rep.  195. 

Colorado.  —  Johnston  v.  Bennett,  6  Colo. 
App.  362. 

Florida.  —  National  Bank  v.  Williams,  38 
Fla.  305. 

Georgia.  —  Powers  v.  Armstrong,  19  Ga.  427. 

Idaho.  —  Idaho  Gold  Min.  Co.  v.  VVinchell, 
(Idaho  1899)  59  Pac.  Rep.  533. 

Illinois.  —  Baxter  v.  Hutchings,  49  111.  116; 
Campbell  v.  Jacobson,  145  111.  389,  affirming 
46  111.  App.  287;  Austin  v.  Wohler,  5  111.  App. 
300;  Geary  v.  Hennessy,  9  111.  App.  17;  Cox 
v.  Colles,  17  111.  App.  503. 

Indiana.  — Colter  v.  Frese,  45  Ind.  96;  Ogg 
v.  Tate,  52  Ind.  159;  Adams  v.  Buhler,  116 
Ind.  100;  Clark  v.  Maxwell,  12  Ind.  App.  199; 
Barnett  v.  Stevens,  16  Ind.  App.  420 

Iowa.  —  Miller  v.  Hollingsworth,  33  Iowa 
224;  Neilson  v.  Iowa  Eastern  R.  Co.,  51  Iowa 
184,  33  Am.  Rep.  124;  Wilkins  v.  Litchfield. 
69  Iowa  465;  Price  v.  Seydel,  46  Iowa  696; 
Heaton  v.  Horr,  42  Iowa  187. 

Kansas.  —  Huff  v.  Jolly,  41  Kan.  537. 

Maine.  — Conner  v.  Lewis,  16  Me.  268. 

Massachusetts.  —  Belding  v.  Cushing,  1  Gray 
(Mass.)  576;  Thaxter  v.  Williams,  14  Pick. 
(Mass.)  49;  Stevens  v.  Lincoln,  114  Mass.  476; 
Batchelder  v.  Hutchinson,  161  Mass.  462. 

Michigan.  —  Clark  v.  Raymond,  27  Mich. 
456;  Brennan  v.  Miller,  97  Mich.  182;  Knapp 
Electrical  Works  v.  Mecosta  Electric  Co.,  no 
Mich.  547. 

Mississippi.  —  Laud  v.  Muirhead,  31  Miss.  89. 

Missouri.  — ■  Porter  v.  Tooke,  35  Mo.  107. 

Nebraska.  —  Bloomer  v.  Nolan,  36  Neb.  51, 
38  Am.  St.  Rep.  690. 

New  Hampshire. — Jacobs  v.  Knapp.  50  N. 
H.  71. 

New  York.  —  Robbins  v.  Arendt,  (C.  PI. 
Gen.  T.)  4  Misc.  (N.  Y.)  196;  Dressel  v.  French, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  350; 
Lowry  v.  Woolsey,  83  Hun  (N.  Y.)  257;  Knapp 
v.  Brown,  45  N.  Y.  207;  Muldoon  v.  Pitt,  54 
N.  Y.  269;  Cornell  v.  Barney,  94  N.  Y.  394. 

North  Carolina.  —  Thompson  v.  Taylor,  no 
N.  Car.  70. 

North  Dakota. — Gull  River  Lumber  Co.  7'. 
Briggs,  9  N.  Dak.  485. 

Ohio.  —  U.  S.  Mortgage,  etc.,  Co.  v.  Wood, 
19  Ohio  Cir.  Ct.  358,  10  Ohio  Cir.  Dec.  324. 

Oregon.  —  Sellwood  Lumber  Co.  v.  Monnell, 
26  Oregon  267;  Cross  v.  Tscharnig,  27  Oregon 
49;  Hunter  v.  Cordon,  32  Oregon  443. 

Pennsylvania.  —  Bruner  v.  Sheik,  9  W.  S. 
(Pa.)  119;  Leslie  v.  Leonard,  10  Pa.  Super.  Ct. 
548;  Weaver  v.  Sheeler,  11S  Pa.  St.  634. 

Texas.  —  Pe:".field  v.  II  an  is,  7  Tex.  Civ.  App. 
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porarily  in  lawful  possession  of  the  land  is  immaterial.'  A  person  contracting 
for  the  improvement  of  lands  must  take  notice  of  the  interest  and  title  in  the 
premises  of  the  person  with  whom  he  contracts,  as  shown  by  the  public 
records.2  As  against  the  person  who  is  in  possession  of  land  and  who  con- 
tracts for  the  construction  of  a  building  thereon,  proof  of  his  possession  and 
the  contract  for  the  construction  of  the  building  would  be,  of  course,  prima 
facie  proof  of  his  ownership  of  the  land,  so  as  to  authorize  the  enforcement  of 
a  mechanic's  lien  thereon.3 

Subsequent  Acquisition  of  Title.  —  If  the  person  with  whom  a  contract  for  the 
improvement  of  the  land  is  made  had  no  interest  in  the  land  so  as  to  enable 
him  to  subject  the  land  to  liens,  it  has  been  held  immaterial  that  he  subse- 
quently acquires  title  to  the  property.  * 

Owner  by  Estoppel.  —  Where  a  contract  for  an  improvement  upon  land  is  made 
with  one  who  has  no  interest  in  the  land  but  who  fraudulently  represents  that 
he  is  the  owner,  and  the  true  owner  stands  by  and  connives  at  the  representa- 
tion of  such  person  that  he  is  the  owner,  the  true  owner  will  be  estopped  to 
assert  his  ownership  so  as  to  defeat  the  mechanics'  liens  claimed  for  such 
improvement.5 

A  Grantor,  after  he  has  conveyed  the  land,  cannot,  any  more  than  any  other 
stranger  to  the  title,  contract  for  improvements  upon  the  land  so  as  to  subject 
it  to  mechanics'  liens.6  Where,  however,  the  contract  for  the  improvement 
is  made  and  work  thereunder  is  begun  prior  to  the  conveyance,  the  convey- 
ance cannot  prevent  the  liens  from  attaching.7 


65g;  Galveston  Exhibition  Assoc.  v.  Perkins, 
80  Tex.  62;  Sheer  v.  Cummings,  80  Tex.  294; 
Smith  v.  Huckaby,  4  Tex.  Civ.  App.  80. 

Utah.  —  Morrison  v.  Clark,  20  Utah  432,  77 
Am.  St.  Rep.  924. 

Vermont.  —  Greene  v.  McDonald,  70  Vt.  372; 
Kenny  v.  Gage,  33  Vt.  302;  Hinckley,  etc., 
Iron  Co.  v.  James,  51  Vt.  240. 

Wyoming.  —  Fein  v.  Davis,  2  Wyo.  118. 

Canada. — Gearing  v.  Robinson,  27  Ont. 
App.  364. 

Where-  One  Unlawfully  Ousts  the  Owner  from 
mining  claims,  and  in  working  the  same  cre- 
ates debts,  such  debts  are  not  legal  claims  for 
liens  against  the  mining  claims.  Idaho  Gold 
Min.  Co.  v.  Winchell,  (Idaho  1899)  59  Pac. 
Rep.  533. 

A  Father  cannot  contract  for  the  improve- 
ment ot  his  minor  child's  property,  so  as  to 
subject  it  to  mechanics'  liens.  Brown  v. 
Downing,  137  Pa.  St.  569. 

A  Son  who  is  farming  his  father's  land,  and 
with  his  father  using  the  proceeds  as  he  sees 
fit,  has  no  interest  in  the  land,  and  no  lien 
attaches  to  the  land  for  lumber  furnished  for 
improvements  thereon  under  a  contract  with 
the  son  in  his  own  name  and  not  as  agent  for 
his  father,  and  for  the  price  of  which  he  gives 
his  own  notes.    Hoar  t.  Hay,  103  Iowa  291. 

A  Person  Having  the  Right  to  Erect  an  Addi- 
tional Story  upon  a  house  cannot  chatge  Ihe 
interest  of  the  owner  of  the  lower  part  of  the 
building  with  mechanics'  liens  therefor.  Badger 
Lumber  Co.  v.  Stepp,  157  Mo.  366. 

An  Agent  Authorized  to  Collect  the  Rents  and 
profits  for  his  own  use  cannot  subject  the  land 
to  a  mechanic's  lien  by  a  contract  for  improve- 
ments.   Osgood  v.  Pacey,  23  III.  App.  116. 

Subsequent  Removal  of  Building.  —  The  erec- 
tion of  a  house  upon  land  to  which  no  title  is 
pretended  by  the  person  for  whom  the  house 
is  erected,  cannot  give  a  lien  upon  either  the 
house  or  the  lot.    Consequently  the  removal 


of  the  house  to  another  lot  which  is  owned  by 
the  person  for  whom  the  house  was  erected 
will  liansfer  no  lien  to  such  house.  Underhill 
v.  Corvvin,  15  111.  556. 

1.  Persons  in  Possession.  —  Miller  Lumber  Co. 
v.  Wilson,  56  Ark.  380;  Underhill  v.  Corwin, 
15  III.  556;  Tiacy  v.  Rogers,  69  111  662;  Red- 
man;'. Williamson,  2  Iowa  488;  Reed  v.  Hous- 
ton, 12  Iowa  35;  Monroe  v.  West,  12  Iowa  119, 
79  Am.  Dec.  524. 

2.  Constructive  Notice  from  Records.  —  Mellor 
v.  Valentine,  3  Colo.  255;  Rico  Reduction,  etc., 
Co.  v.  Musgrave,  14  Colo.  79;  Waterman  v. 
Stout,  38  Neb.  396;  Henry,  etc.,  Co.  v.  Fisher- 
dick,  37  Neb.  207;  Spruck  v.  McRoberts,  139 
N.  Y.  193;  Hankinson  v.  Vantine,  152  N.  Y. 
20;  Taylor  v.  Murphy,  148  Pa.  St.  337,  33  Am. 
St.  Rep.  825. 

3.  Possession  as  Proof  of  Ownership.  —  Lewis 
v.  Saylors,  73  Iowa  504;  Chambers  v.  Benoist, 
25  Mo.  App.  520;  Rohan  Brothers  Boiler  Mfg., 
etc.,  Co.  v.  St.  Louis  Malleable  Iron  Co.,  34 
Mo.  App.  157.  See  also  Lane  v.  Snow,  66 
Iowa  544. 

4.  Subsequent  Acquisition  of  Title.  —  Johnston 
v.  Bennett,  6  Colo.  App.  362;  Howard  v.  Vea- 
zie,  3  Gray  (Mass.)  233.  See,  however,  Chi- 
cago Lumber  Co.  v.  Fretz,  51  Kan.  134. 

5.  Estoppel  of  Owner.  —  Hoffman  v.  McFiid- 
den,  56  Ark.  217.  35  Am.  St.  Rep.  101;  Higgins 

Ferguson,  14  III.  269;  Donaldson  v.  Holmes, 
23  III.  85;  Schwartz  v.  Saundeis,  46  III.  18;  An- 
derson v.  Armstead,  69  111.  452;  Bastrup  v. 
Prendergast,  179  111.  553,  70  Am.  St.  Rep.  128, 
affirming  76  111.  App.  335;  Bruck  v.  Bovver- 
master,  36  111.  App.  510;  Boyers  v.  Hendricks, 
4  Ky.  L.  Rep.  735;  Ellenwood  v.  Burgess,  144 
Mass.  534.  See  generally  the  title  Estoppel, 
vol.  11,  p.  385. 

6.  Grantor  After  Conveyance.  —  Des  Moines 
Sav.  Bank  v.  Goode.  106  Iowa  568. 

7.  Work  Begun  Before  Conveyance.  —  Kellen- 
berger  v.  Boyer,  37  Ind.  188;  Jeffersonville 
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Lien  upon  Building  Erected.  —  Some  statutes  provide  that  any  person  furnishing 
services  or  materials  for  the  erection  of  a  new  building  or  improvement  upon 
land  to  which  the  person  contracting  therefor  has  no  legal  title  shall  have  a 
lien  upon  the  building  or  improvement.1  In  the  absence  of  such  a  provision, 
however,  the  improvement  becomes  a  part  of  the  land  and  goes  to  the  owner 
of  the  land,  and  mechanics'  liens  will  not  attach  to  the  improvement.3 

Constitutional  Law.  —  A  statute  which  authorizes  one  person  to  contract  for 
the  improvement  of  the  property  of  another  without  the  latter's  consent,  and 
subjects  the  latter's  interest  to  mechanics'  liens  for  such  improvement,  would 
be  unconstitutional,  as  depriving  the  owner  of  his  property  without  due  pro- 
cess of  law.3 

3.  Improvements  Made  with  Consent  of  Owner.  —  In  some  jurisdictions 
the  statutes  provide  that  mechanics'  liens  shall  attach  when  labor  is  per- 
formed or  services  are  rendered  in  the  erection  of  buildings,  etc.,  under  an 
agreement  with  or  "with  the  consent"  of  the  owner,  thereby  enabling  per- 
sons other  than  the  owner  to  subject  the  property  to  mechanics'  liens  for  its 
improvement  where  such  improvements  are  made  with  the  consent  of  the 
owner.4  In  order  that  the  consent  of  the  owner  should  subject  his  interest 
to  the  lien,  it  is  not  necessary  that  such  consent  should  have  been  a  control- 
ling incentive  to  the  furnishing  of  the  material  or  the  performance  of  the  labor 
by  the  person  claiming  the  lien,5  or  that  the  owner  should  have  in  any  way 
contracted  for  the  improvement  so  as  to  render  him  personally  liable  therefor.6 

Consent  Need  Not  Be  Express.  —  The  consent  of  the  owner  need  not  be 
express,  but  may  be  implied  from  the  circumstances  of  the  case,7  and  need 
not  be  in  writing,  though  in  New  Jersey  consent  in  writing  is  expressly 
required.1* 

Knowledge  of  Improvement.  —  It  would  seem  in  any  case  that  there  should  be 
shown  something  more  than  mere  knowledge  on  the  part  of  the  owner  that 
an  improvement  not  expressly  or  impliedly  authorized  by  him  is  being  made, 
in  order  to  prove  his  consent  to  the  improvement,  especially  where  the  owner 
does  not  know  that  the  labor  is  being  performed  or  the  services  rendered 
on  the  credit  of  his  property.9  In  New  York,  however,  the  courts  have  shown 
a  strong  tendency  to  imply  a  consent  on  the  part  of  the  owner  to  improve- 

Water  Supply  Co.  v.  Riter,  138  Ind  170;  Buck  6.  Ross  v.  Simon,  16  Daly  (N.  Y.)  159;  Hell- 
s'. Hall,  170  Mass.  419.  See  also  infra,  this  wig  v.  piumenberg,  (Supm.  Ct.  Gen.  T.)  7  N. 
title.  Priorities.  Y.  Supp.  746;  Marshall  v.  Cohen,  (C.  PI.  Gen, 

1.  Lien  upon  Improvement.  —  Fuller  v.  Delroit  T.)  11  Misc.  (N.  Y.)  397;  Otis  v.  Dodd,  90  N. 
Loan,  etc.,  Assoc.,  119  Mich.  71;  Weathersby  Y.  336. 

v.  Sinclair,  43  Mass.  189.  7.  Consent  Need  Not  Be  Express.  —  Norton 

2.  Underhill  v.  Corwin,  15  III.  556;  Redman  v.  Clark,  85  Me.  357;  Shaw  v.  Young,  87  Me. 
v.  Williamson,  2  Iowa  488;  Reed  v.  Houston,  271  (consent  of  lessor  to  repairs  by  tenanO: 
12  Iowa  35  ;  Wilkins  v.  Litchfield,  69  Iowa  465  ;  Nellis  v.  Bellinger,  6  H  un  (N.  Y.)  560;  Brunold 
Hoag  v.  Hay,  103  Iowa  291;  Sheer  v.  Cum-  v.  Glasser.  (County  Ct.)  25  Misc.  (N.  Y.)  2S5; 
mings,  80  Tex.  294.  See  also  supra,  this  title.  National  Wall  Paper  Co.  v.  Sire,  163  N.  Y.  122. 
Property  Subject  to  the  Lien.  The  facts  from  which  the  inference  of  a  con- 

3.  Santa  Cruz  Rock  Pavement  Co.  v.  Lyons,  sent  is  to  be  drawn  must  be  such  as  to  indicate 
117  Cal.  212.  59  Am.  St.  Rep.  174.  at  least  a  willingness  on  ihe  part  of  the  owner 

See  also  the  title  Due  Process  of  Law,  vol.  to  have  the  improvements  made,  or  an  acqui- 

10,  p.  287.  escence  in  the  means  adopted  for  that  purpose, 

4.  Improvements  with  "Consent"  of  Owner. —  with  knowledge  of  the  object  for  which  they 
Great  Spirit  Springs  Co.  v.  Chicago  Lumber  are  employed.  Cowen  v.  Paddock,  137  N.  Y. 
Co.,  47  Kan.  672;  Rollin  v.  Cross,  45  N.  Y.  766;  188,  affirming  (Supm.  Cl.  Gen.  T.)  17  N.  Y. 
Burkitt  v,  Harper,  79  N.  Y.  273;  Otis  v.  Dodd,  Supp.  3S7. 

90  N.  Y.  336;  Hobby  v.  Day,  (Supm.  Ct.  Gen.  8.  New  Jersey  Statute  Requiring  Written  Con- 

T.)  22  N.  Y.  St.  Rep.  92;  Schmalz  v.  Mead,  125  sent.  —  Jersey  Co.  v.  Davison,  29  N.  J.  L.  415; 

N.  Y.  188.  Gay  v.  Hervey,  41  N.J.  L.  39;  Hervey  v.  Gay, 

Consent  of  Cotenants.  —  Wilson  v.  Logue,  131  42  N.  J.  L.  168;  Young  v.  Wilson,  44  N.  J.  L. 

Ind.  191,  31  Am.  St.  Rep.  426;  Smith  v.  O'Don-  157. 

nell,  (Com.  PI.  Gen.  T.)  15  Misc.  (N.  Y.)  98.  9.  Consent  Not  to  Be  Inferred  from  Mere  Knowl- 

See  also  Miller  v.  Neely,  59  Neb.  539;  Taggart  edge  of  Improvement.  —  Flannery  v  Rohrmayer. 

v.  Kern.  22  Ind.  App  271.  46  Conn.  558,  33  Am.  Rep.  36;  Gilman  v.  Dis- 

5.  Nellis  v.  Bellinger,  6  Hun  (N.  Y.)  560.  brow,  45  Conn.  563;  Alderman  v.  Hartford, 
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ments  from  his  failure  to  object  thereto  after  knowledge  of  the  making  of  the 
improvements,1  though  it  is  not  conclusive  of  such  consent.*  And  as  the 
term  "  consent  of  the  owner"  implies  that  the  owner  has  power  to  give  or 
withhold  his  consent  to  the  improvement,  alteration,  or  repair  of  the  building 
upon  which  the  lien  is  claimed,  therefore  where  the  owner  has  no  power  to 
prevent  the  improvement,  etc.,  his  mere  knowledge  that  the  improvement, 
etc.,  is  being  made,  and  his  failure  to  object  thereto,  will  not  constitute  such 
a  consent  as  will  subject  his  interest  to  mechanics'  liens  therefor.3  Where 
the  owner  of  land  upon  which  an  improvement  is  being  erected  by  a  third 
person,  upon  knowledge  thereof  expressly  prohibits  the  continuance  of  the 
work,  he  certainly  cannot  be  considered  as  consenting  to  the  continued 
work  upon  the  improvement.4 

Supervision  and  Inspection  of  Improvement.  —  Where  the  owner  actively  supervises 
or  inspects  improvements  being  erected  upon  his  land  by  a  third  person,  and 
expresses  his  satisfaction  therewith,  he  should  be  considered  as  consenting 
thereto.5 

Qualified  Consent.  —  The  mere  general  consent  on  the  part  of  the  owner  that 
a  third  person  may  make  alterations,  etc.,  upon  the  premises  at  his  own 
expense,  the  particular  alterations,  etc.,  not  being  specified,  does  not  show 
his  consent  to  alterations,  etc.,  thereafter  made  so  as  to  subject  his  interest  to 
mechanics'  liens  therefor.8  If  the  consent  of  the  owner  is  to  the  making  of 
particular  improvements,  a  qualification  that  his  interest  shall  not  be  sub- 
jected to  liens  therefor  will  not  prevent  the  liens  from  attaching,7  especially 
where  the  person  claiming  a  lien  for  material  furnished  or  labor  performed 
was  ignorant  of  such  qualification,8  or  where  the  owner  had  actual  knowledge 
of  the  making  of  the  improvement  and  expressed  his  satisfaction  therewith.9 

The  Burden  of  Proving  the  consent  of  the  owner  to  the  making  of  the 
improvements,  etc.,  is  upon  the  person  claiming  the  lien.10 

Personal  Liability  of  Owner.  —  The   consent  of  the  owner  to  the  erection  of 

etc.,  Transp.  Co.,  66  Conn.  47;  Hayes  v.  Fes-  4.  Cowen  v.  Paddock  (Supm.  Ct.  Gen.  T.)  17 

senden,  106  Mass.  228;  Saunders  v.  Bennett,  N.  Y.  Supp.  387. 

160  Mass.  48,  39  Am.  St.  Rep.  456;  Conant  v.  6.  Supervision  of  Work. —  Nellis  v.  Bellinger, 

Bracketr,  112  Mass.  18;  Davis  v.  Humphrey,  6  Hun  (N.  Y.)  561;  Olis  v.  Dodd,  go  N.  Y.  338; 

112  Mass.  309;  O'Conner  v.  Hurley,  147  Mass.  National  Wall  Paper  Co.  v.  Sire,  163  N.  Y.  122. 

145;  Gray  v.  Walker,  16  S.  Car.  143;  Coorsen  6.  Qualified  Consent.  —  Hankinson  v.  Vantine, 

v.  Ziahl,  103  Wis.  381.  l"52  N.  Y.  20,  reversing  (C.  PI.  Gen.  T.)  10 

1.  Rule  in  New  York  —  Consent  Inferred  from  Misc.  (N.  Y.)  185.  See  also  Gay  v.  Hervey,  41 
Knowledge.  —  Nellis  v.  Bellinger,  6. Hun  (N.  N.J.  L.  39. 

Y.)  560;  Husted  v.  Mathes,  77  N-  Y.  388;  7.  Stipulation  Against  Lien.  —  Miller  v.  Mead, 
Kealey  v.  Murray,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  127  N.  Y.  544,  affirming  (Supm.  Ct.  Gen.  T.) 
Supp.  403;  Miller  v.  Mead,  (Supm.  Ct.  Gen.  6  N.  Y.  Supp.  273,  3  N.  Y.  Supp.  784. 
T.)  6  N.  Y.  Supp.  273:  Cowen  v.  Paddock,  But  in  Connecticut  it  has  been  held  that  the 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  387;  term  "  by  the  consent  of  the  owner  of  the 
Fischer  v.  Jordan,  (Supm.  Ct.  App.  Div.)  66  land  "  requires  that  the  person  rendeiing 
N.  Y.  Supp.  2S6.  the  services  or  furnishing  the  material,  and 
Knowledge  of  Improvement  by  Trespasser  Not  the  owner  of  the  land  upon  which  the  building 
Within  Rule.  — Spruck  v.  McRoberis,  139  N.  is  erected,  should  be  of  one  mind  in  respeat  to 
Y.  193.  reversing  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  it,  and  that  no  lien  arises  where  the  owner,  al- 
Supp.  128.  though  consenting  to  the  erection  of  the  build- 
Knowledge  of  Subcontract  Not  Within  Rule. —  inp;,  supposed  that  such  building  was  being 
La  Pasta  v.  Weil,  (Supm.  Ct.  App.  T.)  20  Misc.  erected  at  the  expense  of  some  one  else,  under 
(N.  Y.)  554,  reversing  (N.  Y.  City  Ct.  Gen.  T.)  some  arrangement  therefor,  and  never  con- 
20  Misc.  (N.  Y.)  to.  senied  that  it  should  be  erected  at  his  expense 

2.  Moore  v.  McLaughlin,  n  N.  Y.  App.  or  upon  the  credit  of  his  property.  Huntley 
Div.  477.  v.   Holt,  58  Conn.  445.    See   also   Lyon  v. 

3.  Ha  vens  v.  West  Side  Eleciric  Light  Co.,  Champion,  62  Conn.  75,  Jersey  Co.  v.  Davison, 
(Supm.  Ct.  Spec.  T.)  17  N.  Y.  Supp.  580,  29  N.  J.  L.  415. 

a  ffirmed  49  N.  Y.  St.  Rep.  771,  20  N.  Y.  Supp.  8.  Schmalz  v.  Mead,  125  N.  Y.  fS8. 

764,  affirmed  143  N.  Y.  632;  McCauley  v.  Hat--  9.  National  Wall  Paper  Co.  v.  Sire,  163  N. 

field,  (Supm.  Ct.  Spec.  T.)  59  N.  Y.  St.  Rep.  Y.  122,  reversing^  N.  Y.  App.  Div.  405.  See 

552;  Vosseller  v.  Slater,  25  N.  Y.  App.  Div.  also  Buikitt  v.  Harper,  79  N.  Y.  273. 

368,  affirmed  163  N.  Y.  564;  Ottiwell  v.  Wat-  10.  Burden  of  Proving  Consent. —  Norton  v. 

kins,  15  Daly  (N.  Y.)  308.  Clark,  85  Me.  357. 
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the  improvement,  though  subjecting  his  interest  to  the  mechanics'  liens,  does 
not  impose  upon  him  any  personal  liability.1 

4.  Failure  of  Owner  to  Post  Notice  of  Nonresponsibility  for  Improvement.  —  In 

the  absence  of  some  statutory  provision,  the  mere  failure  of  the  true  owner  of 
property  upon  which  improvements  are  being  made  by  a  stranger  to  the  title 
acting  without  authority,  to  give  notice  that  he  would  not  be  responsible  for 
the  improvements,  would  not  subject  the  property  to  mechanics'  liens  therefor 
as  against  the  true  owner.3  But  statutes  have  been  enacted  in  some  juris- 
dictions which  provide  that  the  failure  of  the  owner  of,  or  the  person  having 
an  interest  in,  land  on  which  improvements  are  being  made  by  a  third  person 
with  the  knowledge  of  such  owner,  etc.,  to  post  a  notice  on  the  property 
denying  his  liability  for  the  improvements,  shall  be  equivalent  to  his  consent- 
ing to  the  making  of  the  improvements,  and  will  subject  his  interest  to 
mechanics'  liens  therefor.3 

What  Constitutes  an  Interest  in  Land.  —  A  mere  lien  is  not  an  interest  in  the  land 
affected,  within  the  meaning  of  these  statutes,  and  therefore  the  posting  of 
notices  is  not  necessary  for  the  protection  of  the  rights  either  of  the  holder  of 
a  vendor's  lien,4  or  of  a  mortgagee  in  those  jurisdictions  in  which  a  mortgage 
does  not  operate  as  a  conveyance,  but  merely  creates  a  lien.5  But  a  deed  of 
trust  giv*en  to  secure  a  debt  due  the  grantee,  and  made  defeasible  on  payment 


1.  Personal  Liability  of  Owner.  —  Smiih  v. 
O'Donnell  (C.  PI.  Gen.  T.)  rs  Misc.  (N.  Y.)  g8; 
Coorsen  v.  Ziehl,  103  Wis.  381. 

2.  See  supra,  this  section,  Strangers  to  Title 
or  Trespassers . 

3.  Statutory  Provisions  as  to  Posting  Notice  — 
California.  —  Fuquay  v.  Stickney,  41  Cal.  583; 
Moore  v.  Jackson,  49  Cal.  109;  Phelps  v.  Max- 
well's Creek  Min.  Co.,  49  Cal.  336;  Lothian  v. 
Wood,  55  Cal.  159;  West  Coast  Lumber  Co.  v. 
Newkirk,  80  Cal.  275;  Silvester  v.  Coe  Quartz 
Mine  Co.,  80  Cal.  510;  Jewell  v.  McKay.  82 
Cal.  144;  West  Coast  Lumber  Co.  v.  Apfield, 
86  Cal.  335;  Harlan  v.  Stufflebeem,  87  Cal. 
508;  Avery  v.  Clark,  87  Cal.  619,  22  Am.  St. 
Rep.  272;  Palmer  v.  Lavigne,  104  Cal.  30; 
Santa  Cruz  Rock  Pavement  Co.  v.  Lyons,  117 
Cal.  212,  59  Am.  St.  Rep.  174;  Hamilton  v. 
Delhi  Min.  Co.,  ir8  Cal.  148;  Santa  Monica 
Lumber  etc..  Co.  v.  Hege,  im  Cal,  376;  Mar- 
chant  v.  Hayes,  120  Cal.  137;  Evans  v.  Judson, 
120  Cal.  282:  Hines  v.  Miller,  122  Cal.  517; 
Danlop  v.  Kennedy,  (Cal.  1893)  34  Pac.  Rep. 
92;  Fresno  Loan,  etc.,  Bank  v.  Husted,  (Cal. 
1897)  49  Pac.  Rep.  195. 

Minnesota. — John  Martin  Lumber  Co  v. 
Howard,  49  Minn.  404;  Wheaton  v.  Berg,  50 
Minn.  525;  Congdon  v.  Cook,  55  Minn.  1; 
Kraus  v.  Murphy,  38  Minn.  422. 

Nevada.  —  Gould  v.  Wise.  18  Nev.  253. 

New  Jersey.  —  Dodge  v.  Romain,  (N.  J.  1889) 
18  Atl.  Rep.  114  (improvements  by  husband 
on  wife's  land). 

New  Mexico.  —  Post  v.  Miles,  7  N.  Mex.  317. 

Oregon.  —  Allen  v.  Rowe,  19  Oregon  188; 
Hunter  v.  Cordon,  32  Oregon  443;  Title 
Guarantee  Co.  v.  Wrenn,  35  Oregon  62,  76 
Am.  St.  Rep.  454. 

Washington. — Cutter  v.  Striegel,  4  Wash. 
346;  Spokane  Mfg.,  etc.,  Co.  v.  McChesney,  1 
Wash.  609. 

Posting  in  Conspicuous  Place.  —  The  owner's 
interest  is  not  relieved  from  liability  for  liens 
if  the  nolice  is  not  posted  in  a  conspicuous 
place,  as  required  by  the  statute,  though  the 


lessee  of  the  premises  requested  that  the  notice 
should  not  be  posted  conspicuously.  Nottingr 
ham  v.  McKendrick,  (Oregon  1901)  63  Pac. 
Rep.  822. 

Excuses  for  Failure  to  Post  Notice.  —  Wheaton 

v.  Berg,  50  Minn.  525. 

Notice  of  Lien,  —  As  to  whether  the  notice  of 
lien  must  stale  that  the  owner  had  knowledge 
of  the  improvement,  see  infra,  this  title, 
Foimal  Requisites  of  Lien. 

Constitutionality  of  Statutes.  —  Where  the 
statutes  require  knowledge  on  the  part  of  the 
owner  that  the  improvements  are  being  made, 
they  do  not  deprive  him  of  his  property  with- 
out due  process  of  law,  because  they  do  not 
create  a  lien  on  property  without  the  consent 
or  authority  of  the  owner,  but  on  the  contrary 
they  recognize  that  a  lien  cannot  be  created 
without  the  property  owner's  consent,  and 
simply  provide  a  rule  of  evidence  by  whicli 
such  consent  may  be  proved.  Wheaton  v. 
Berg,  50  Minn.  525;  Congdon  v.  Cook,  55 
Minn.  1;  Title  Guarantee  Co.  v.  Wrenn,  35 
Oregon  62,  76  Am.  St.  Rep.  454. 

But  where  a  statute  gives  a  lien  on  the  fail- 
ure of  the  property  owner  to  give  notice  of 
nonliability,  whether  he  had  knowledge  that 
the  improvements  were  being  made  or  not, 
such  a  statute  deprives  the  owner  of  his  prop- 
erty without  due  process  of  law.  Randolf  v. 
Builders',  etc..  Supply  Co.,  106  Ala.  501 ;  Meyer 
v.  Berlandi,  39  Minn.  43S.  12  Am.  St.  Rep.  663. 

4.  As  to  what  constitutes  an  interest  gen- 
erally, see  Interest —  Interested,  vol.  16,  p. 
1 102. 

Vendors'  Liens.  —  Kuschel  v.  Hunter.  (Cal. 

1897)  50  Pac.  Rep.  397.    See  the  title  Vendors' 

Liens. 

5.  Mortgages. —  Fuquay  v.  Stickney,  41  Cal. 
583;  Williams  v.  Santa  Clara  Min.  Assoc.,  66 
Cal.  193;  Capital  Lumbering  Co.  v.  Ryan,  34 
Oregon  73. 

As  to  the  effect  of  a  mortgage  as  a  convey- 
ance or  as  merely  creating  a  lien,  see  the  title 
Mortgages,  post. 
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of  the  debt,  has  been  held  to  give  the  grantee  an  interest  in  the  land  so  as  to 
require  the  posting  of  notices  by  him.' 

Burden  of  Proving  Knowledge  of  Owner.  —  To  entitle  a  person  to  the  benefit  of 
these  statutes  the  burden  is  upon  him  to  show  that  the  owner  had  knowledge 
of  the  making  of  the  improvements.3 

Burden  of  Proving  Posting  of  Notice.  —  After  knowledge  of  the  improvement  by 
the  owner  is  shown,  the  burden  of  proof  as  to  the  proper  posting  of  the  notice 
of  nonresponsibility  is  upon  the  owner.3 

Personal  Liability  of  Owner.  —  Under  the  provisions  of  this  class  of  statutes 
subjecting  merely  the  interest  of  the  owner  to  mechanics'  liens  on  his  failure 
to  give  notice  of  nonliability  for  improvements  being  made  with  his  knowl- 
edge, he  incurs  no  personal  liability  for  labor  performed  or  material  furnished 
for  the  improvements.'4 

5.  Joint  Tenants  and  Tenants  in  Common.  —  One  tenant  in  common  or  joint 
tenant  may  contract  for  the  improvement  of  the  property  so  as  to  subject  his 
interest  therein  to  mechanics'  liens,5  still  he  cannot  without  authority  from 
his  cotenants  subject  their  interest  in  the  property  to  mechanics'  liens  for 
improvements  thereon.6 

6.  Life  Tenants.  —  A  life  tenant  may,  by  contract  for  the  improvement  of 
the  land,  subject  it  to  a  mechanic's  lien  to  the  extent  of  his  life  interest,7  but 
he  cannot  create  a  lien  upon  the  reversion  or  remainder.8 

7.  Lessees — -a.  In  GENERAL.  —  While  the  lessee  is  regarded  as  an  owner 
in  so  far  that  he  may  subject  his  leasehold  estate  to  mechanics'  liens  for 
improvements  upon  the  estate,9  he  cannot,  as  a  general  rule,  impose  any 


1.  Deeds  of  Trust.  —  Fuquay  v.  Stickney,  41 
Cal.  583.    See  the  title  Trust  Deeds. 

2.  Burden  of  Proving  Knowledge  of  Owner. — 
Dodge  v.  Romain,  (N.  J.  1889)  18  Atl.  Rep. 
114.;  Allen  v.  Rowe,  19  Oregon  188;  Cutters. 
Striegel,  4  Wash.  346. 

Sufficiency  of  Proof  of  Owner's  Knowledge  of  Im- 
provement. —  Any  inference  with  regard  to  the 
owner's  knowledge  of  an  improvement  upon 
her  land,  arising  from  proof  that  she  resided 
near  to  the  premises  improved,  is  sufficiently 
overcome  by  proof  that  she  was  confined  to 
her  house  by  serious  illness,  and  that  it  was 
impossible  for  her,  from  her  house,  to  see  the 
portion  of  the  premises  improved.  Dodge  v. 
Romain,  (N.  J.  1889)  18  Atl.  Rep.  114. 

Agent's  Knowledge  of  Improvements  Imputed  to 
Principal.  —  Gould  v.  Wise,  18  Nev.  253.  See 
also  the  tille  Agency,  vol.  i,  p.  1144  et  seq. 
The  fact  of  agency  must,  however,  be  first 
established.  Dodge  v.  Romain,  (N.  J.  1889)  18 
Atl,  Rep.  114. 

Knowledge  of  President  of  Corporation  Imputed 
to  Corporation.  —  Phelps  v.  Maxwell's  Creek 
Gold  Min.  Co.,  40  Cal.  336. 

Knowledge  of  Director  .Held  Not  Knowledge  of 
Corporation.  —  Lothian  v.  Wood,  55  Cal.  159. 

3.  Burden  of  Proving  Posting  of  Notice.  —  Mc- 
Causland  v.  West  Duluth  Land  Co.,  51  Minn. 
246,  distinguishing  Wheaton  v.  Berg,  50  Minn. 
525- 

4.  Personal  Liability  of  Owner.  —  Phelps  v. 
Maxwell's  Creek  Gold  Min.  Co.,  49  Cal.  336; 
Marchant  v.  Hayes,  120  Cal.  137. 

5.  Joint  Tenants  and  Tenants  in  Common.  — 

Rico  Reduction,  etc.,  Co  v.  Musgrave,  14 
Colo.  79;  Hillburn  v.  O'Barr,  19  Ga.  591;  Ness 
v.  Wood,  42  Minn,  427;  John  Martin  Lumber 
Co.  v.  Wood,  42  Minn.  433,  note;  Keller  v. 
Denmead,  68  Pa.  St.  449.    See  also  Dalton  v. 


Tindolph,  87  Ind.  490;  Spencer  v.  Dohertv,  17 
R.  I.  89. 

Effect  of  Parol  Partition.  —  As  a  parol  partition 
between  cotenants  accompanied  by  actual 
possession  is  valid,  therefore  after  such  a  par- 
tition has  been  made,  and  one  of  the  original 
cotenanls  contracts  for  an  improvement  upon 
the  portion  of  the  property  allotted  to  him,  the 
mechanics'  liens  therefor  will  extend  to  the 
entire  estate  in  such  portion.  Otis  v.  Cusack, 
43  Barb.  (N.  Y.)  546. 

6.  Rico  Reduction,  etc.,  Co.  v.  Musgrave,  14 
Colo.  79;  Conrad  v.  Starr,  50  Iowa  470.  Com- 
pare Johnson  v.  Weinstock,  31  La.  Ann.  698. 

Consent  of  Cotenants. —  See  supra,  this  section, 
Improvements  Made  with  Consent  of  Owner. 

t.  Life  Tenants.  —  Tracy  v.  Rogers,  69  111. 
662;  Williams  v.  Vanderbilt,  145  III.  238,  36 
Am.  St.  Rep.  486;  Lang  v.  Everling,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  530;  Ottinger's  Estate, 
4  Pa.  Dist.  711,  17  Pa.  Co.  Ct.  244. 

Consummate  Dower  Before  Assignment.  —  Ac- 
cording to  the  rule  that  a  widow  entitled  to  a 
dower  interest  in  real  estate  has  no  assignable 
or  transferable  interest  therein  until  it  has 
been  assigned  (see  the  title  Dower,  vol.  10, 
pp.  147,  148),  she  cannot,  before  such  assign- 
ment, be  considered  the  owner  of  any  interest 
in  the  land  so  as  to  subject  it  to  a  mechanic's 
lien  by  a  contract  for  improvements  thereon. 
Ermul  v.  Kullok,  3  Kan.  499. 

8.  Williams  v  Vanderbilt,  145  111.  238,  36 
Am.  St.  Rep.  486. 

9.  Leasehold  Subject  to  Mechanics'  Liens  — 
Alabama.  —  Montandon  v.  Deas,  14  Ala.  33,  48 
Am.  Dec.  84. 

Arizona.  —  Gates  v.  Fredericks,  (Ariz.  1898) 
52  Pac.  Rep.  1118. 

Arkansas.  —  Meek  v.  Parker,  63  Ark.  367, 
58  Am.  St.  Rep.  119. 
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charge  upon  the  reversion  or  estate  of  the  lessor  therefor,1  and  the  fact  that 
the  lessor  acquiesces  in  the  improvements  by  the  lessee  does  not  subject  his 
reversion  to  the  mechanics'  liens  therefor.2  So  also  the  fact  that  the  lessee  is 
entitled  to  deduct  the  costs  of  repairs  or  improvements  from  the  rent  does 
not  subject  the  reversion  to  mechanics'  liens  for  such  improvements  and 
repairs.3  So  also  the  mere  consent  of  the  lessor  given  in  the  lease  to  make 
the  improvements  or  repairs  does  not  subject  the  estate  of  the  lessor  to  a 
mechanic's  lien  therefor.  4 


California,  —  Lothian  v.  Wood,  55  Cal.  159; 
Harlan  v.  Stufflebeem,  87  Cal.  508. 

Colorado.  —  Evans  v.  Young,  10  Colo.  316,  3 
Am.  St.  Rep.  583;  Cary  Hardware  Co.  v.  Mc- 
Carly,  10  Colo.  App.  200. 

Illinois.  —  Baxter  v.  Hutchings,  49  111.  116; 
Williams  v.  Vanderbilt,  14s  111.  238,  36  Am. 
St.  Rep.  486. 

Indiana.  —  Lynam  v.  King,  g  Ind.  3;  Mc- 
Cany  v.  Burnet,  84  Ind.  23;  Montpelier  Light, 
etc.,  Co.  v.  Stephenson,  22  Ind.  App.  175 

New  York.  —  Ombony  v.  Jones,  2 1  Barb.  (N. 
Y.)  520. 

Pennsylvania.  —  Robson's  Appeal,  62  Pa.  St. 

405. 

Tennessee.  —  Alley  v.  Lanier,  1  Coldw. 
(Tenn.)  540. 

Wisconsin.  —  Leismann  v.  Lovely,  45  Wis. 
420. 

Lease  Executed  After  Making'  Contract  for  Im- 
provements.—  Montandon  v.  Deas,  14  Ala.  33, 
48  Am.  Dec.  84. 

1.  Lien  Does  Not  Bind  Reversion  —  Arizona.  — 
Gates  v.  Fredericks,  (Ariz.  189S)  52  Pac.  Rep. 
1118. 

California.  —  Johnson  v.  Dewey,  36  Cal.  623; 
Lothian  v.  Wood,  55  Cal.  159;  Harlan  v. 
Stutflebeem,  87  Cal.  508;  Santa  Monica  Lum- 
ber, etc.,  Co.  v.  Hege,  119  Cal.  376. 

Colorado. —  VVilkins  v.  Abell,  26  Colo.  462; 
Liltle  Valeria  Min.,  etc.,  Co.  v.  Ingersoll, 
14  Colo.  App.  240;  Schvveizer  v.  Mansfield,  14 
Colo.  App.  236. 

Georgia.  —  Harman  v.  Allen,  11  Ga.  45. 

Illinois. — Judson  v.  Stephens,  75  III.  255; 
Proctor  v.  Tows,  115  111.  138;  Williams  v. 
Vanderbilt,  145  111.  238,  36  Am.  St.  Rep.  486, 
affii ntiing  40  III.  App.  298. 

Indiana.  —  Wilkerson  v.  Rust,  57  Ind.  172; 
McCarty  v.  Burnet,  84  Ind.  23;  Hopkins  v. 
Hudson,  107  Ind.  191;  Coburn  v.  Stephens, 
137  Ind.  683.  45  Am.  St.  Rep.  218. 

Louisiana.  —  Sewall  v.  Duplessis,  2  Rob. 
(La.)  66;  Hoffman  ?>.  Laurans,  18  La.  70. 

Maryland.  —  Mills  v.  Matthews,  7  Md.  315; 
Gable  v.  Preachers'  Fund  Soc,  59  Md.  456; 
Lendetking  v.  Rosenthal,  63  Md.  34;  Beehler 
v.  Ijams,  72  Md.  193;  Hoffman  v.  McColgan, 
81  Md  390;  Real  Estate,  etc.,  Co.  v.  Phillips, 
90  ML  515. 

Massachusetts.  —  Francis  7j.  Sayles,  101  Mass. 
435;  Conant  v.  Brackett,  112  Mass.  18. 

Mississippi. —  Kirk  v.  Taliaferro,  S  Smed. 
&  M.  (Miss.)  754. 

Missouri.  —  Squires  v.  Fithian,  27  Mo.  134; 
McMahon  v.  Vickery,  4  Mo.  App.  225. 

Montana.  —  Block  v.  Murray,  12  Mont.  545; 
Pelton  v.  Minah  Consol.  Min.  Co.,  u  Mont. 
281. 

ATebraska.  —  Moore  v.  Vaughn,  42  Neb.  696; 
Waterman  v.  Stout,  38  Neb.  396. 

Nevada.  —  Gould      Wise,  18  Nev.  253. 
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New  Mexico.  —  Post  v.  Miles,  7  N.  Mex.  317. 

New  York.  —  Muldoon  v.  Pitt,  4  Daly  (X. 
Y.)  105;  Jones  v.  Manning,  (Supm.  Ct.  Gen. 
T.)  6  N.  Y.  Supp.  338;  Mosher  v.  Lewis,  (C. 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  373:  Jones  v. 
Crumb,  53  Hun  (N.  Y.)  631,  6  N.  Y.  Supp.  338; 
Conklin  v.  Bauer,  62  N.  Y.  620;  Cornell  v. 
Barney,  94  N.  Y.  394;  Hankinson  v.  Yantine, 
152  N.  Y.  28;  Havens  v.  West  Side  Electric 
Light,  etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  44  N.  Y. 
St.  Rep.  589,  affirmed  49  N.  Y.  St.  Rep.  771, 
affirmed  143  N.  Y.  632;  Knapp  v.  Brown,  45  N. 
Y.  207;  Johnson  v.  Alexander,  23  N.  Y.  App. 
Div.  538;  De  Klyn  v.  Simpson,  34  N.  Y. 
App.  Div.  436;  Hartley  v.  Murtha,  36  N.  Y. 
App.  Div.  196. 

North  Carolina.  —  Boone  v.  Chatfield,  118 
N.  Car.  916. 

Ohio.  —  Mutual  Aid  Bldg.,  etc.,  Co.  v. 
Gashe,  56  Ohio  St.  273. 

Pennsylvania.  —  McClintock  v.  Criswell,  67 
Pa.  St.  184;  Newell  v.  Ha  worth,  66  Pa.  St. 
363;  Boteler  v.  Espen,  99  Pa.  St.  313;  Long  v. 
McLanahan,  103  Pa.  St.  537. 

Texas.  —  Penfield  v.  Harris,  7  Tex.  Civ. 
App.  659;  Hammond  v.  Martin,  15  Tex.  Civ. 
App.  570. 

Utah.  —  Morrow  v.  Merritt,  16  Utah  412. 

Washington.  —  Z.  C.  Miles  Co.  v.  Gordon,  8 
Wash.  442;  Masow  v.  Fife,  10  Wash.  528;  Iliff 
v.  Forssell,  7  Wash.  225;  St.  Paul,  etc.,  Lum 
ber  Co.  v.  Bolton,  5  Wash.  763;  Mentzer  v. 
Peters,  6  Wash.  549;  Stetson-Post  Mill  Co.  v. 
Brown,  21  Wash.  619,  75  Am.  St.  Rep.  862. 

Wisconsin .  —  Leisman  v.  Lovely,  45  Wis. 
420;  Engfer  v.  Roemer,  71  Wis.  11 ;  J.  B. 
Alfree  Mfg.  Co.  v.  Henry,  96  Wis.  327. 

Canada.  — Garing  v.  Hunt,  27  Ont.  idg. 

Compare  Eaman  v.  Bashford,  (Ariz.  1894)  37 
Pac.  Rep.  24:  Moore  v.  Jackson,  49  Cal.  rog. 

Lease  Renewable  Forever. —  Where  property 
is  leased  for  ninety-nine  years  renewable  for- 
ever upon  the  payment  of  an  annual  ground 
rent  to  the  lessor  and  his  assigns,  and  a  build- 
ing is  erected  thereon  by  the  lessee  or  his 
agent,  the  lien  attaches  to  the  leasehold  estate 
only.  Beehler  v.  Ijams,  72  Md.  193.  See  also 
Hoffman  v.  McColgan,  81  Md.  390. 

2.  Acquiescence  in  Improvements  by  Lessee.  — 
Judson  v.  Stephens,  75  111.  255;  Williams  v. 
Vanderbilt,  145  111.  238,  36  Am.  St.  Rep.  4S6; 
Francis  v.  Sayles,  101  Mass.  435;  Havens  v. 
West  Side  Electric  Light,  etc.,  Co.,  (Supm.  Ct. 
Spec.  T.)  44  N.  Y.  St.  Rep.  589;  Jones  v.  Man- 
ning, (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  338,  53 
Hun  (N.  Y.)  631;  Hammond  v.  Martin,  15 
Tex.  Civ.  App.  570. 

3.  Cost  of  Repairs,  etc.,  to  Be  Deducted  from 
Rents.  —  Garing  v.  Hunt,  27  Ont.  149;  Gates 
v.  Fredericks,  (Ariz.  1898)  52  Pac.  Rep.  11 18. 

4.  Hoffman  v.  Laurans,  18  La.  70.  Compare 
Brokaw  v.  Tyler,  91  111.  App.  148. 
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b.  Improvements  by  Lessee  with  Consent  of  Lessor.  —  When  the 
statute  provides  for  mechanics'  liens  in  favor  of  persons  furnishing  materials 
or  performing  labor  upon  improvements,  etc.,  erected  with  the  consent  of 
the  owner  in  case  a  lessee  contracts  for  such  improvements  with  the  consi  nt 
of  the  lessor  the  mechanics'  liens  will  bind  the  interest  of  the  lessor.1 

Effect  of  Lease  as  Giving  Consent.  —  If  the  lessee  is  required  or  permission  is 
given  him  by  provisions  in  the  lease  to  erect  the  buildings  or  make  improve- 
ments upon  the  premises,  which  are  to  become  the  property  of  the  lessor 
upon  termination  of  the  lease,  the  buildings  are  to  be  considered  as  con- 
structed with  the  consent  of  the  lessor,  so  as  to  subject  the  lessor's 
interest  to  mechanics'  liens;  3  and  the  same  has  been  held  true  where  permis- 
sion is  given  the  lessee,  in  the  lease,  to  make  the  improvements  or  repairs,  for 
which  an  allowance  is  to  be  made  to  him  by  the  lessor.3  The  fact  that  the 
improvements  are,  by  the  terms  of  the  lease,  to  be  made  at  the  lessee's  cost, 
will  not  prevent  the  mechanic's  lien  therefor  from  attaching  to  the  interest  of 
the  lessor  on  account  of  his  consent  to  such  improvements.4 

Consent  to  specified  Improvements.  —  Where  the  consent  of  the  lessor  is  given  to 
the  making  of  specified  alterations  or  improvements  upon  the  premises  by 
the  lessee,  the  interest  of  the  lessor  is  not  bound  by  mechanics'  liens  for  other 
improvements.5 

c  Lessee  as  Agent  of  Lessor.  —  A  lessee  contracting  for  improve- 
ments upon  the  demised  premises  does  not,  merely  by  virtue  of  his  relation 
as  lessee,  contract  as  the  agent  of  the  lessor,  so  as  to  subject  the  property 
to  mechanics'  liens  therefor.0  Under  a  provision  in  a  lease  expressly  requir- 
ing the  lessee  to  make  specified  improvements  or  repairs,  the  lessee  in  so 
doing  has  been  held  not  to  act  as  the  agent  of  the  lessor  so  as  to  subject 
the  reversion  of  the  lessor  to  mechanics'  liens  therefor ;  7  still  there  are  decisions 


1.  Consent  of  Lessor  to  Improvements.  — 
Strong  v.  Van  Deursen,  23  N.  J.  Eq.  369; 
Young  v.  Wilson,  44  N.  J.  L.  157;  Ottivvell  v. 
Muxlotv,  15  Daly  (N.  Y.)  308;  Ross  v.  Simon, 
16  Daly  (N.  Y  )  159;  Muldoon  v.  Pitt,  54  N. 
Y.  269;  Burkitt  v.  Harper,  79  N.  Y.  273; 
Cowen  v.  Paddock,  137  N.  Y.  188;  Mosher  v. 
Lewis,  14  N.  Y.  App.  Div.  565,  (C.  PI.  Gen. 
T.)  10  Misc.  (N.  Y.1373;  Nason  Ice  Mach.  Co. 
v.  Upham,  26  N.  Y.  App.  Div.  420;  McLean  v. 
Sanford,  26  N.  Y.  App.  Div.  603;  Butler  v. 
Flynn,  51  N.  Y.  App.  Div.  225;  Hilton,  etc., 
Lumber  Co.  v.  Murray,  47  N.  Y.  App.  Div. 
289;  Rice  v.  Culver,  57  N.  Y.  App.  Div.  552. 

Conditional  Assent  of  Lessor  to  Improvements. 
—  Hartley  v.  Murtha,  36  N.  Y.  App.  Div.  196. 

Consent  of  Lessor  Limiting  Amount  of  Expendi- 
ture.—  De  Klyn  v.  Gould,  165  N.  Y.  282, 
affirming  34  N.  Y.  App.  Div.  436. 

Qualified  Consent  requiring  subsequent  ap- 
proval by  lessor.  Regan  v.  Borst,  (C.  PI.  Spec. 
T.)  11  Misc.  (N.  Y.)  92. 

2.  Provisions  in  Lease  for  Improvements  by  Les- 
sor.—  Otis  v.  DodJ,  24  Hun  (N.  Y.)  538, 
affirmed  90  N.  Y.  336;  Lovvry  v.  VVoolsey,  83 
Hun  (M.  Y.)  257;  Burkitt  v.  Harper,  79  N. 
Y.  273;  National  Wall  Paper  Co.  v.  Sire,  163 
N.  Y.  122,  reversing  37  N.  Y.  App.  Div.  405; 
Steeves  v.  Sinclair,  56  N.  Y.  App.  Div.  448; 
Mosher  v.  Lewis,  (C.  PI.  Gen.  T.)  10  Misc.  (N. 
Y.)  373.  Compare  Francis  v.  Sayles,  101  Mass. 
435;  Knapp  v.  Brown,  45  N.  Y.  207;  Cornell 
v.  Barney,  04  N.  Y.  394;  Boteler  v.  Espen,  99 
Pa.  St.  313;  McClintock  v.  Criswell,  67  Pa.  St. 
183. 

3.  McLean  v.  Sanford,  26  N.  Y.  App.  Div. 


603.  Compare  Regan  v.  Borst,  (C.  PI.  Spec. 
T.J  11  Misc.  (N.  Y.)  92. 

4.  Provision  for  Improvements  at  Expense  of 
Lessee.  —  Burkitt  v.  Harper,  79  N.  Y.  273; 
National  Wall  Paper  Co.  v.  Sire,  163  N.  Y. 
122;  Mosher  v,  Lewis,  (C.  PI.  Gen.  T.)  10 
Misc.  (N.  Y.)  373. 

The  Landlord's  Written  Consent,  Required  by 
the  New  Jersey  Statute,  in  order  to  subject  the 
interest  of  the  lessor  to  mechanics'  liens  for 
improvements  and  repairs  made  by  the  lessee, 
may  be  either  in  the  lease  or  separately,  and 
where  the  lease  authorizes  the  lessee  to  make 
such  improvements  or  repairs,  a  lien  therefor 
will  attach  to  the  interest  of  the  lessor  though 
the  lease  also  contains  the  clause  that  the 
work  is  to  be  done  at  the  expense  of  the  ten- 
ant. Gay  v.  Hervey,  41  N.  J.  L.  39.  See  also 
Young  v.  Wilson,  44  N.  J.  L.  157. 

5.  Consent  to  Particular  Improvement.  —  Hank- 
inson  v.  Vantine,  152  N.  Y.  28;  De  Klyn  v. 
Simpson,  34  N.  Y.  App.  Div.  436. 

6.  Lessee  as  Agent  of  Owner.  —  Wilkins  v, 
Abell.  26  Colo.  462;  Waterman  v.  Stout,  38 
Neb.  396. 

Ratification  by  Landlord  —  Where  a  landlord 
acknowledges  expenses  of  buildings  erected 
on  the  leased  land  by  the  tenant  as  a  proper 
charge  against  him  by  the  tenant,  he  so  ratifies 
the  acts  of  the  tenant  as  his  agent  that  the  land 
will  be  subject  to  a  mechanic's  lien  for  the 
improvement.  Scroggin  v.  National  Lumber 
Co.,  41  Neb.  195. 

7.  Provisions  in  Lease  Requiring  Improvements. 
—  Aibaugh  v.  Litho-Marble  Decorating  Co.,  14 
App.  Cas.  (D.  C.)  113;  Francis  v,  Sayles,  101 
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to  the  contrary,  and  where  the  lease  contained  such  a  provision  the  liens  have 
been  held  to  bind  the  estate  of  the  lessor.1 

d.  Lessee  as  Contractor  to  Lessor.  —  In  making  improvements 
upon  the  leasehold,  a  lessee  does  not  per  se  act  as  the  contractor  of 
the  lessor  so  as  to  enable  him  as  a  contractor  to  subject  the  estate  of  the 
lessor  to  liens  for  labor  performed  or  materials  furnished  to  him.8  And  it 
has  been  held  that  the  fact  that  the  lease  requires  the  improvement  to  be 
made  does  not  render  the  lessee  the  contractor  of  the  lessor  in  making  such 
improvement,  where  the  failure  of  the  lessee  to  make  the  improvement 
merely  works  a  forfeiture  of  the  lease.3  A  provision  in  a  lease  for  the  erec- 
tion of  an  improvement  by  the  lessee  may,  however,  be  independent  of  the 
lease  and  constitute  a  building  contract  between  the  lessee  and  the  lessor  as 
regards  such  improvement,  so  as  to  entitle  persons  furnishing  materials  to  or 
performing  labor  for  the  lessee  in  the  erection  of  such  improvements  to  a 
mechanic's  lien  which  will  bind  the  interest  of  the  lessor.4 

e.  "Knowingly  Permitting"  Lessee  to  Make  Improvements. — 
Under  the  section  of  the  Illinois  statute  which  provides  for  a  lien  in  favor  of 
any  person  who  shall,  by  contract  with  the  owner  or  with  one  whom  such 
owner  has  authorized  or  knowingly  permitted  to  improve  the  same,  the  lien 
of  a  person  improving  property  under  contract  with  the  lessee  extends  to  the 
whole  estate,  where  the  lessor  knowingly  permitted  the  tenant  to  make  the 
improvements.5 

/.  Failure  of  Lessor  to  Give  Notice  of  Nonliability.  —  In  some 
jurisdictions  the  statutes  provide  that  if  a  contract  for  improvements,  etc., 
upon  land  is  made  by  one  other  than  the  owner,  and  the  owner  after  knowl- 
edge that  the  work  is  being  done  fails  to  give  notice  within  a  specified  time 
that  he  will  not  be  responsible  therefor,  his  interest  in  the  land  shall  be  sub- 
ject to  the  lien.6 

g.  Lien  upon  Building  Erected  by  Tenant. — Where  the  building 
erected  by  a  tenant  upon  the  leasehold  property  remains  the  property  of  the 
tenant  with  the  right  of  removal,  the  mechanics'  liens  for  the  construction  or 
repair  of  such  building  m  iv  be  enforced  against  the  building  as  well  as  the 
leasehold  estate.7  In  soma  jurisdictions  the  statutes  provide  for  the  enforce- 
ment of  mechanics'  liens  upon  the  buildings  and  improvements  erected  by 
the  lessees  upon  the  demised  premises.**  In  the  absence  of  such  a  provision 
a  building  which  is  erected  by  the  lessee  so  as  to  become  a  part  of  the  free- 
hold 9  passes  to  the  lessor,  upon  termination  of  the  lease,  free  from  the 
mechanics'  liens.10 

Mass.  435;  Block  v.  Murray,  12  Mont.  545;  Williams  v.  Vanderbilt,  145  111.  238,  36  Am. 
Cornell  v.  Barney,  94  N.  Y.  394;  Morrow  v.      St.  Rep.  486. 

Merritt,  16  Utah  412.  5.  Wells  v.  Sherwin,  92  111.  App.  282;  Brokaw 

1.  Carey-Lombard  Lumber  Co.  v.  Jones,  187  v.  Tyler,  91  111.  App.  148.  See  also  Cook  v. 
111.  203,  reversing  87  111.  App.  533;  Kremer  v.      Goodyear,  79  Wis.  606. 

Walton,  11  Wash.  120,  48  Am.  St.  Rep.  870,         6.  See    supra,    this    section,  subdivision 
16  Wash.  139.    See  also  Eaman  v.  Bashford,       Failure   of  Owner   to   Post  Notice   of  Non- 
(Ariz.  1894)  37  Pac.  Rep.  24;   Moore  v.  Jack-       responsibility  for  Improvement. 
son,  49  Cal.  109;  Ness  v.  Wood,  42   Minn.         7.  Lien  upon  Improvement. —  McCarty  v.  Bur- 
427.  net,  84  Ind.  23. 

2.  Lessee  as  Contractor  to  Lessor. —  Wilkins  See  supra,  this  title.  Property  Subject  to  Lien — 
v.  Abell,  26  Colo.  462;  Hopkins  v.  Hudson,  Building  or  Improvement  as  Distinct  from  Land. 
107  Ind.  191 ;  Block  v.  Murray,  12  Mont.  545.  8.  Statutory  Provisions.  —  Lynam  v  King,  9 

3.  Block  v.  Murray,  12  Mont.  545.  Ind.  3;  Olivers'.  Davis,  81  Iowa  287;  Schwart? 

4.  Fisher  v.  Rush,  71  Pa.  St.  40;  Parker  v.  v.  Saiter,  40  La.  Ann.  264;  John  O'Biien  Boiler 
Hall,  14  Phila.  (Pa.)  619,  36  Leg.  Int.  (Pa.)  Works  Co.  »<.  Haydork,  59  Mo.  App.  653; 
126;  Woodward  v.  Leiby,  36  Pa.  St.  437;  Leiby  Rogers  v.  C.  C.  C.  Mining  Co.,  75  Mo.  App. 
v.  Wilson,  40  Pa.  St.  63;  Hopper  v.  Childs,  43  114.  See  also  Smith  v.  Phelps,  63  Mo.  5SS; 
Pa.  St.  310;  Hall  v.  Parker,  94  Pa.  Si.  109;  Currier?'.  Cummings,  40  N.  J.  Eq.  145.  Com- 
Long  v.  McLanahan,  103  Pa.  St.  537;  Barclay  v.  pare  Sewall  v.  Duplessis,  2  Rob.  (La.)  66. 
Wainwright,  86  Pa.  St.  191;  Kremerf.Walton,         9.  See  the  title  Fixtures,  vol.  13,  p.  594. 

11  Wash.  120,  48  Am'.  St.  Rep.  S70,  16  Wash.  10.  Penfield  v.  Harris,  7  Tex  Civ.  App.  659; 
139;  Benlley  v.  Adams,  92  Wis.  386.    See  also     Hammond  v.  Martin,  15  Tex.  Civ.  App.  570. 
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8.  Licensees.  —  A  licensee  has  no  interest  in  the  land,  and  no  lien  will  arise 
for  materials  furnished  or  labor  performed  in  the  construction  of  improvements 
upon  the  land  under  a  contract  with  a  licensee.1 

9.  Vendees  —  a.  In  General  —  Power  to  Bind  interest  of  Vendor.  —  A  vendee, 
holding  under  a  contract  for  the  sale  of  the  land,  cannot,  as  a  general  rule, 
by  a  contract  for  the  repair  or  construction  of  a  building  upon  the  land,  sub- 
ject it  to  a  lien  as  against  his  vendor.2  And  the  fact  that  the  vendor  has 
knowledge  of  the  making  of  the  improvements  by  his  vendee  does  not  subject 
the  interest  of  the  former  to  the  mechanics'  liens.3  If  the  vendor  contracts 
jointly  with  his  vendee  for  the  erection  of  improvements  upon  the  land,  his 
interest  is  of  course  subject  to  the  liens. 1 

Power  to  Bind  Vendee's  Own  Interest.  —  Though  there  are  decisions  to  the  con- 
trary,5 a  vendee  in  possession  under  a  contract  of  purchase  is,  before  the 
conveyance  is  executed,  to  be  considered,  by  the  great  weight  of  authority, 


1.  Licensee. —  Hoag  v.  Hay,  103, Iowa  291. 

2.  Power  of  Vendee  to  Bind  Interest  of  Vendor 

—  Arkansas.  —  Brown  v.  Morison,  5  Ark.  217; 
Thomas  v.  Ellison,  57  Ark.  481. 

California.  —  Worden  v.  Hammond,  37 
Cal.  61. 

Colorado.  — Shapleigh  v.  Hull,  21  Colo.  419; 
Maher  v.  Shull,  n  Colo.  App.  322. 

Georgia.  —  Callaway  v.  Freeman,  29  Ga.  408; 
Walker  v.  Burt,  57  Ga.  20. 

Idaho.  —  Steel  v.  Argentine  Min.  Co.,  (Idaho 
1S95)  42  Pac.  Rep.  585. 

Illinois.  —  Hickox  v.  Greenwood,  94  111.  266; 
Henderson  v.  Connelly,  123  111.  98,  5  Am.  St. 
Rep.  490;  Paulsen  v.  Manske,  126  III.  72,  9 
Am.  St.  Rep.  532,  note,  affirming  24  111.  App.  95. 

Indiana.  —  People's  Sav.,  etc.,  Assoc.  v. 
Spears,  115  Ind.  297;  Davis  v.  Elliott,  7  Ind. 
App.  246. 

Iowa.  —  Stockwell  v.  Carpenter,  27  Iowa  119; 
Wilkins  v.  Litchfield.  69  Iowa  465. 

Kansas.  —  Huff  v.  Jolly,  4T  Kan.  537;  Getlo 
v.  Friend.  46  Kan.  24;  Johnson  v.  Badger 
Lumber  Co,,  8  Kan.  App.  580;  Chicago  Lum- 
ber Co.  v.  Schweiter,  45  Kan.  207. 

Maine.  —  Conner  v.  Lewis,  16  Me.  268;  John- 
son v.  Pike,  35  Me.  291;  Gray  v.  Carleton,  35 
Me.  481. 

Massachusetts.  —  Hayes  v.  Fessenden,  106 
Mass.  228;  Perkins  v.  Davis,  120  Mass.  408; 
Etiridge  z>.  Bassett,  136  Mass.  314. 

Michigan.  —  Scales  v.  Griffin,  2  Dougl. 
(Mich.)  54;  Sisson  v.  Holcomb,  58  Mich.  634; 
Fuller  v.  Detroit  Loan,  etc.,  Assoc.,  119 
Mich.  71. 

Mississippi.  —  Laud  v.  Muirhead,  31  Miss. 
89;  McLaughlin  v.  Green,  48  Miss.  175. 

Missouri.  —  Jodd  v.  Duncan,  9  Mo.  App.  417. 

Montana.  —  Block  v.  Murray,  12  Mont.  545. 

Nebraska. —  Pickens  v.  Plaitsmoulh  Land, 
etc.,  Co.,  31  Neb.  585;  Pickens  v.  Platlsmouth 
Invest.  Co.,  37  Neb.  272;  Burlingim  v.  Warner, 
39  Neb.  493;  Fuller  v.  Pauley,  48  Neb.  138; 
West  v.  Reeves,  53  Neb.  472. 

New  Jersey. — Jersey  Co.  v.  Davison,  29  N. 
J.  L.  415;  Strong  v.  Van  Deursen,  23  N.  J.  Eq. 
369;  Tompkins  v.  Horton,  25  N.  J.  Eq.  284; 
Currier  v.  Cummings,  40  N.  J.  Eq.  145. 

New  York. — Craig  v.  Swinerton,  8  Hun 
(N.  Y.)  144,  affirmed  76  N.  Y.  608;  Cowen  v. 
Paddock.  62  Hun  (N.  Y.)  622,  affirmed  137  N. 
Y.  1S8;  Hailahan  v.  Herbert,  (C.  PI.  Gen.  T.) 
11  Abb.  Pr.  N.  S.  (N.  Y.)  326;  McGraw  v. 
Godfrey,  (Ct.  App.)  16  Abb.  Pr.  N.  S.  (N.  Y.) 
20  C.  of  L. — 21 


321 


358;  Rollin  v.  Cross,  45  N.  Y.  768;  Burbridge 
v.  Marcy,  (C.  PI.  Spec.  T.)  54  How.  Pr.  (N.  Y.) 
446;  Dugan  v.  Brophy,  (C.  PI.  Spec.  T.)  55 
How.  Pr.  (N.  Y.)  121;  Vosseller  v.  Slater,  (N. 
Y.  1900)  57  N.  E.  Rep.  1127,  affirming  25  N.  Y. 
App.  Div.  368;  Rossi  v.  Mackellar,  (C.  PI. 
Gen.  T.)  37  N.  Y.  St.  Rep.  503;  Moore  v. 
McLaughlin,  11  N.  Y.  App.  Div.  477. 

Oregon.  —  Cross  v.  Tscharnig,  27  Oregon  49. 

Pennsylvania.  —  Steinmetz  v.  Boudinot,  3  S. 
&  R.  (Pa.)  541 ;  Commonwealth  Title  Ins.,  etc., 
Co.  v.  Ellis,  8  Pa.  Dist.  5;  Weaver  v.  Sheeler, 
118  Pa.  St.  634. 

Rhode  Island.  —  Long  Island  Brick  Co.  v. 
Arnold,  18  R.  I.  455. 

South  Dakota.  —  Pinkerton  v.  Le  Beau,  3  S. 
Dak.  440. 

Texas.  —  Smith  v.  Huckaby,  4  Tex.  Civ. 
App.  80;  Galveston  Exhibition  Assoc.  v.  Per- 
kins, 80  Tex.  62. 

Washington.  —  Cutter  v.  Striegel,  4  Wash. 
346;  St.  Paul,  etc.,  Lumber  Co.  v.  Bolton,  5 
Wash.  763;  Iliff  v.  Forssell,  7  Wash.  225; 
Mentzer  v.  Peters,  6  Wash.  540. 

West  Virginia.  —  Charleston  Lumber,  etc., 
Co.  v.  Brockmyer,  18  W.  Va.  586. 

Wisconsin.  —  Edwards,  etc.,  Lumber  Co.  v. 
Mosher,  88  Wis.  672. 

Canada. — Graham  v.  Williams,  8  Ont.  479; 
Flack  v.  Jeffrey,  10  Manitoba  514;  Graham  v. 
Williams.  9  Ont.  45S. 

Effect  of  Forfeiture  of  Contract  of  Sale.  —  Davis 
v.  Elliott,  7  Ind.  App.  246;  Jameson  v.  Gile, 
98  Iowa  490. 

3.  Vendor's  Knowledge  of  Improvement.  —  Peo- 
ple's Sav.,  etc.,  Assoc.  v.  Spears,  115  Ind.  297; 
Jodd  v.  Duncan,  9  Mo.  App.  417;  Jersey  Co. 
v.  Davison,  29  N.  J.  L.  415;  Cowen  v.  Pad- 
dock, 62  Hun  (N.  Y.)  622,  affirmed  137  N.  Y. 
188.  See  also  Burlingim  v.  Warner,  30  Neb. 
493.  Compare  Le  Forgee  v.  Colby,  69  111.  App. 
443- 

4.  Pickens  v.  Plattsmouth  Invest.  Co.,  37 
Neb.  272. 

5.  No  Lien  on  Interest  of  Vendee.  —  Johnson 
v.  Pike,  35  Me.  291;  Metcalf  v.  Hunnevvell, 
1  Gray  (Mass.)  297;  Peabody  v.  Easietn  Meth- 
odist Soc,  5  Allen  (Mass.)  540;  Howard  v. 
Veazie,  3  Gray  (Mass.)  233;  Thaxter  v.  Wil- 
liams, 14  Pick.  (Mass.)  49;  Courlemanche  v. 
Blackstone  Valley  Sc.  R.  Co.,  170  Mass.  50,  64 
Am.  St.  Rep.  275.  See  also  Hayes  v.  Fessen- 
den, 106  Mass.  228;  Long  Island  Brick  Co.  v. 
Arnold,  18  R.  I.  455. 
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an  owner  within  the  statutes  providing  for  a  mechanic's  lien  for  labor  or 
materials  furnished  in  the  repair  or  construction  of  a  building  under  a  contract 
with  the  owner  so  as  to  subject  his  interest  as  a  vendee  to  mechanics' 
liens.1  And  some  statutes  expressly  provide  that  a  vendee  under  a  contract 
of  sale  shall  be  deemed  an  owner  so  as  to  enable  him  to  subject  his  own 
interest  to  liens.2 

b.  Contract  of  Sale  Requiring  Improvements  by  Vendee.— 
Where  a  contract  of  sale  expressly  requires  the  vendee  to  erect  improvements 
on  the  land,  it  is  generally  considered  that  he  acts  either  as  the  vendor's 
agent  or  as  a  contractor,  and  that  the  interest  of  the  vendor,  therefore,  as 
well  as  the  interest  of  the  vendee,  becomes  subject  to  the  liens  of  those 
furnishing  the  labor  and  materials  for  such  improvements.3    Some  cases, 


1.  Lien  on  Interest  of  Vendee  Upheld  —  United 
States. — Carson  v.  Boudinot,  2  Wash.  (U. 
S.)  33- 

California.  —  Avery  v.  Clark,  87  Cal.  620,  22 
Am.  St.  Rep.  272. 

Illinois.  —  Henderson  v.  Connelly,  23  111. 
App."6oi. 

Iowa.  —  Monroe  v.  West,  12  Iowa  119,  79 
Am.  Dec.  524;  Stockwell  v.  Carpenter,  27  Iowa 
119;  Heaton  v.  Horr,  42  Iowa  187;  Jameson  z/. 
Gile,  98  Iowa  490;  Janes  v.  Osborne,  108  Iowa 

409. 

Kansas.  —  Seitz  v.  Union  Pac.  R.  Co.,  16 
Kan.  133;  Chirago  Lumber  Co.  v.  Osborn,  40 
Kan.  168;  Huff  v.  Jolly,  41  Kan.  537;  Jarvis- 
Conklin  Mortg.  Trust  Co.  v.  Sutton,  46  Kan. 
166;  Meyer  Brothers  Drug  Co.  v.  Brown,  46 
Kan.  543;  Mulvane  v.  Chicago  Lumber  Co., 
56  Kan.  675;  Hamilton  v.  Whitson,  5  Kan. 
App.  347- 

Kentucky.  —  Nazareth  Literary,  etc.,  Inst.  v. 
Lowe,  1  B.  Mon.  (Ky.)  258. 

Minnesota.  — Colman  v.  Goodnow,  36  Minn. 
9,  1  Am.  St.  Rep.  632;  King  v.  Smith,  42 
Minn.  286. 

Missouri.  — Jodd  v.  Duncan,  9  Mo.  App.  417; 
O'Leary  v.  Roe,  45  Mo.  App.  567. 

New  Jersey.  —  Currier  v.  Cummings,  40  N. 
J.  Eq.  145. 

New  York.  —  Belmont  v.  Smith,  1  Duer  (N. 
Y.)  675. 

Pennsylvania.  —  Commonwealth  Title  Ins., 
etc.,  Co.  v.  Ellis,  8  Pa.  Dist.  5;  Weaver  v. 
Sheeler,  124  Pa.  St.  473,  23  W.  N.  C.  (Pa.)  366; 
Wingert  v.  Stone,  142  Pa.  St.  258;  Fullmer  v. 
Poust,  155  Pa.  St.  275,  35  Am.  St.  Rep.  881. 

South  Dakota.  —  Pinkerton  v.  Le  Beau,  3  S. 
Dak.  440. 

Texas. — Taylor  v.  Huck,  65  Tex.  238:  Se- 
curity Mortg.,  etc.,  Co.  v.  Caruthers,  11  Tex. 
Civ.  App.  430. 

Utah.  —  Cary-Lombard  Lumber  Co.  v.  Par- 
tridge, 10  Utah  322. 

Washington.  —  Mentzer  v.  Peters,  6  Wash. 
540. 

Wisconsin.  —  Edwards,  etc..  Lumber  Co.  v. 
Mosher,  88  Wis.  672. 

Canada.  —  Graham  v.  Williams,  8  Ont.  479; 
Flack  v.  Jeffrey,  10  Manitoba  514;  Blight  v. 
Ray,  23  Ont.  415.  See  also  Reggin  v.  Manes, 
22  Ont.  443. 

Compare  Block  v.  Murray,  12  Mont.  545; 
Mitchell  Vance  Co.  v.  Daiker,  (Com.  PI.  Gen. 
T.)  19  N.  Y.  Supp.  378. 

Term  "  Owner  or  Proprietor  "  includes  vendee. 
Stockwell  v.  Carpenter,  27  Iowa  119. 


Vendor  as  Contractor  May  Be  Entitled  to  Lien. 

—  Fullmer  v.  Poust,  155  Pa.  St.  275,  35  Am. 
St.  Rep.  881. 

Surrender  of  Contract  by  Vendee  does  not  affect 
a  lien  on  the  estate  of  the  vendee.  Wingert  v. 
Stone,  142  Pa.  St.  258. 

2.  See  the  local  statutes. 

3.  Lien  for  Improvements  Required  by  Contract 
of  Sale  —  California.  —  Moore  v.  Jackson,  49 
Cal.  109. 

Colorado.  —  Shapleigh  v.  Hull,  21  Colo.  419; 
Colorado  Iron  Works'^.  Taylor,  12  Colo.  App. 
451- 

Illinois.  —  Henderson  v.  Connelly,  123  111. 
98,  5  Am.  St.  Rep.  490,  affirming  23  111.  App. 
601;  West  v.  Pullen,  88  111.  App.  620;  Paulsen 
v.  Manske,  126  111.  72,  9  Am.  St.  Rep.  532, 
note. 

Kansas.  —  Shearer  v.  Wilder,  56  Kan.  252. 

Minnesota.  —  Hill  v.  Gill,  40  Minn.  441; 
Boyd  v.  Blake,  42  Minn.  1;  Hickey  v.  Collom, 
47  Minn.  565;  Althen  v.  Tarbox,  48  Minn.  18, 
31  Am.  St.  Rep.  616. 

Missouri.  —  O'Leary  v.  Roe,  45  Mo.  App. 
567. 

Nebraska. —  Bohn  Mfg.  Co.  v.  Kountze,  30 
Neb.  719;  Pickens  v.  Plattsmouth  Invest.  Co., 
37  Neb.  272;  Sheeny  v.  Fulton,  38  Neb.  691, 
41  Am.  St.  Rep.  767. 

Tennessee. — Jonte  v.  Gill,  (Tenn.  Ch.  1897) 
39  S.  W.  Rep.  750. 

See  also  Janes  v.  Osborne,  108  Iowa  409. 

Compare  Chicago  Lumber  Co.  v.  Schweiter, 
45  Kan.  207;  Jersey  Co.  v.  Davison,  29  N.  J, 
L.  415:  Loonie  v.  Hogan,  9  N.  Y.  435,  61  Am. 
Dec.  683,  note  ;  Kennedy  v.  Paine,  1  E.  D. 
Smith  (N.  Y.)  651;  Gay  v.  Brown,  1  E.  D. 
Smith  (N.  Y.)  725 ;  Miller  v.  Clark,  2  E.  D.  Smith 
(N.  Y.)  543;  Walker  v.  Paine,  2  E.  D.  Smith  (N. 
Y.)  662;  Cox  v.  Broderick,  4  E.  D.  Smith  (N. 
Y.)  721;  Hallahan  v.  Herbert,  4  Daly  (N.  Y.) 
209;  Hart  v.  Wheeler,  1  Thomp.  &  C.  (N.  Y.) 
403;  Perkins  v.  Blair,  (R.  I.  1901)  47  Atl.  Rep. 
883. 

Under  the  Minnesota  act  the  lien  claimant 
can  recover  as  against  the  interest  of  the 
vendor,  in  such  a  case,  only  when  the  contract 
of  sale  has  been  forfeited  or  surrendered. 
Nolander  r.  Burns,  48  Minn.  13,  See  also 
Wheaton  v.  Berg,  50  Minn.  525. 

Liens  Prohibited  by  Contract  of  Sale.  —  If  the 
contract  of  sale  expressly  stipulates  that  the 
vendee  shall  not  subject  ihe  land  to  liens  for 
the  required  improvements,  it  would  seem  that 
liens  cannot  be  enforced  as  against  the  in- 
terest of  the  vendor.    Chicago  Lumber  Co.  v. 
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however,  assert  the  opposite  rule-1 

c.  Improvements  with  Privity  or  Consent  of  Vendor.  —  Under 
the  statutes  which  give  the  right  to  mechanics'  liens  in  favor  of  persons  per- 
forming labor  or  furnishing  materials  for  improvements  upon  land  with  the 
privity  or  consent  of  the  owner  of  the  land,  the  estate  of  the  vendor 
will  be  subject  to  liens  for  improvements  erected  by  his  vendee  where  the}' 
were  made  with  the  vendor's  privity  or  consent.2  And  no  agreement  between 
the  vendor  and  the  vendee,  where  the  vendor's  consent  to  the  improvement 
is  given,  will  prevent  the  liens  from  attaching.3  The  consent  of  the  vendor 
to  improvements  by  the  vendee  would  be  implied  from  an  express  stipulation 
in  the  contract  of  sale  requiring  the  vendee  to  make  the  improvement.'* 
Where,  however,  the  contract  of  sale  does  not  provide  for  the  making  of  the 
improvements  by  the  vendee,  the  mere  fact  that  the  vendor  has  knowledge 
that  improvements  are  being  made,  and  does  not  object  thereto,  does  not 
show  his  consent  so  as  to  subject  his  interest  to  the  liens.5 

d.  Statutory  Requirement  as  to  Posting  Notice  of  Nonliability. 
—  Where  the  statute  requires  the  owner  of  property  upon  which  improve- 
ments are  being  made  to  post  upon  the  premises,  within  a  specified  time, 
notice  that  he  will  not  be  liable  therefor,  in  order  to  prevent  mechanics'  liens 
for  such  improvement  from  attaching  to  his  interest,  the  failure  of  a  vendor  to 


Schvveiter,  45  Kan.  207.  Compare  Jameson  v. 
Gile,  98  Iowa  490. 

Contract  Authorizing  Mortgage  for  Improve- 
ments.—  If  the  contract  of  sale  expressly  au- 
thorizes a  mortgage  by  the  vendee  to  raise 
money  for  the  erection  of  the  building  which 
should  have  precedence  of  the  vendor's  lien 
for  the  purchase  price,  and  the  building  is 
erected  without  a  mortgage  being  given,  it  has 
been  held  that  mechanics'  liens  to  the  extent 
of  the  authorized  mortgage  would  have  prece- 
dence over  the  vendor's  lien,  as  the  vendee 
in  the  erection  of  the  building  should  be  con- 
sidered to  such  an  extent  the  agent  of  the 
vendor.  Janes  v.  Osborne,  108  Iowa  409. 
See  also- Chicago  Lumber  Co.  v.  Schweiter,  45 
Kan.  207. 

Invalid  Contract  of  Sale  by  Married  Woman.  — 

If  a  married  woman  enters  into  a  contract  for 
the  sale  of  real  property,  one  of  the  provisions 
of  which  is  that  the  vendee  shall  build  a  dwell- 
ing thereon,  and  such  contract  is  invalid  be- 
cause her  husband  did  not  join  therein,  but 
the  vendee  enters  into  an  agreement  with  her 
knowledge  and  consent,  for  the  building  of  the 
foundation  of  such  dwelling,  the  contractor 
with  whom  this  agreement  is  made  is  entitled 
to  a  mechanic's  lien  against  the  properly, 
which  he  may  enforce  against  the  married 
woman,  though  the  contract  of  purchase  could 
not  be  enforced  against  her,  and  has  been 
abandoned.  Althen  v.  Tarbox,  48  Minn.  18, 
31  Am.  St.  Rep.  616. 

1.  Cases  Denying  Lien  for  Improvements  Re- 
quired by  Contract  of  Sale.  —  McGinniss  v.  Pur- 
rington,  43  Conn.  143;  Pinkerton  v.  Le  Beau,  3 
S.  Dak.  440.  See  also  Fuller  v.  Detroit  Loan, 
etc..  Assoc.,  119  Mich.  71.  Compare  Hooker 
v.  McGlone,  42  Conn.  96. 

2.  Improvements  with  Privity  or  Consent  of 
Vendor.  —  Davis  v.  Humphrey,  112  Mass.  309; 
Nellis  v.  Bellinger,  6  Hun  (N.  Y.)  560;  Gates 
<a>.  Whitcomb,  4  Hun  (N.  Y.)  137;  Conklin  v. 
Bauer,  62  N.  Y.  620;  Hammond  v.  Shephard, 
50  Hun  (N.  Y.)  318;  Otis  v.  Dodd,  90  N.  Y. 
336;  Garland  v.  Van  Rensselaer,  71  Hun  (N. 


Y.)  2;  Hallahan  v.  Herbert,  (C.  PI.  Gen.  T.) 
11  Abb.  Pr.  N.  S.  (N.  Y.)  326;  Gay  v.  Brown, 
1  E.  D.  Smith  (N.  Y.)  725;  Walker  v.  Paine,  2 
E.  D.  Smith  (N.  Y.)  662;  Loonie  v.  Hogan,  9 
N.  Y.  435,  61  Am.  Dec.  683,  note;  Hackett  v. 
Badeau,  63  N.  Y.  476;  Hilton  v.  Merrill,  106 
Mass.  528;  Smith  v.  Norris,  120  Mass.  58;  Beck 
v.  Catholic  University,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  567;  Miller  v.  Schmitt,  (Supm. 
Ct.  Spec.  T.)  67  N.  Y.  Supp.  1077;  Cutter  v. 
Striegel,  4  Wash.  346;  Blight  v.  Ray,  23  Ont. 
415- 

In  New  Jersey  the  consent  of  the  vendor 
must  be  in  writing.  Strong  v.  Van  Deursen, 
23  N.  J.  Eq.  369;  Currier  v.  Cummings,  40  N. 
J.  Eq.  145. 

3.  Beck  v.  Catholic  Universitv,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  567. 

4.  Consent  Implied  from  Stipulations  for  Im- 
provement—  Maine.  —  Baker  v.  Waldron,  92 
Me.  17,  69  Am.  St.  Rep.  483. 

Massachusetts.  —  Hilton  v.  Merrill,  106  Mass. 
528;  Smith  v.  Norris,  120  Mass.  58;  Worthen 
v.  Cleaveland,  129  Mass.  570;  Carew  v.  Stubbs. 
155  Mass.  549;  McCue  v.  Whitwell,  156  Mass. 
205;  Saunders  v.  Bennett,  160  Mass.  48,  39 
Am.  St.  Rep.  456;  Borden  v.  Mercer,  163 
Mass.  7. 

New  York.  —  Hart  v.  Wheeler,  1  Thomp.  & 
C.  CN.  Y.)  403;  Gales  v.  Whitcomb,  6  Thomp. 
&  C.  (N.  Y.;  341;  Schmalz  v.  Mead,  15  Daly 
(N.  Y.)  223;  Hackett  v.  Badeau,  63  N.  Y.  476; 
Schuyler  v.  Hayward,  67  N.  Y.  253;  Schmalz 
v.  Mead,  325  N.  Y.  188;  Miller  v.  Mead,  127 
N.  Y.  544;  Hobby  v.  Day,  (Supm.  Ct.  Gen.  T.) 
22  N.  Y.  St.  Rep.  92,  3  N.  Y.  Supp.  900;  Riggs 
v.  Chapin,  (N.  Y.  City  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  765;  Packard  v.  Sugarman,  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  623. 

Wisconsin.  —  Edwards,  etc.,  Lumber  Co.  v. 
Mosher,  88  Wis.  672. 

5.  Vendor's  Knowledge  of  Improvement  Does 
Not  Constitute  Consent. —  Perkins  v.  Davis,  120 
M^Css.  40S;  Courtemanche  v.  Blackstone  Valley 
St.  R.  Co.,  170  Mass.  50,  64  Am.  St.  Rep.  275; 
Cowen  v,  Paddock,  (Supm.  Ct.  Gen.  T.)  17 
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post  such  notice  when  the  improvement  is  being  made  by  his  vendee  will  sub- 
ject his  interest  to  the  mechanics'  liens;1  and  the  vendor  will  be  held  to  have 
knowledge  of  improvements  by  the  vendee  where  the  contract  of  sale  required 
them  to  be  made.2 

e.  Lien  upon  Improvements.  —  Though  the  lien  for  improvements 
erected  by  the  vendee  will  not  affect  the  interest  of  the  vendor,  still  under 
some  statutes  the  lien  will  attach  to  the  improvement  itself,  such  as  a  build-' 
ing,  and  as  regards  such  building  it  will  have  precedence  over  any  claim  of  the 
vendor.3  In  the  absence  of  some  statutory  provision,  however,  the  lien 
cannot  be  enforced  against  the  improvement  to  the  injury  of  the  vendor.* 

10.  Vendors.  - —  Where  the  vendee  under  a  contract  of  purchase  is  in  pos- 
session of  the  land,  his  vendor  cannot  without  authority  from  him  subject  the 
land  as  against  his  vendee  to  mechanics'  liens  for  improvements  thereon.5 

11.  Mortgagors.  —  A  mortgagor  in  possession  of  the  mortgaged  premises 
cannot,  as  a  general  rule,  subject  the  property  to  mechanics'  liens  for  improve- 
ments thereon  as  against  the  rights  of  his  mortgagee,6  and  this  is  especially 
true  where  the  contract  for  the  improvement  was  made  after  foreclosure  of 
the  mortgage.7 

A  Mortgagee  in  Possession  of  the  land  is  to  be  considered  an  owner  or  proprietor 
so  as  to  enable  him  to  subject  his  interest  to  mechanics'  liens  for  improve- 
ments thereon.8 

Improvement  with  Consent  of  Mortgagee.  —  Where  mechanics'  liens  attach  in 
case  of  improvements  with  the  consent  of  the  owner,  mechanics'  liens  for 
improvements  erected  by  a  mortgagor  with  the  consent  of  the  mortgagee  have 
been  held  to  take  precedence  over  the  mortgage  lien.9 

Mortgage  to  Secure  Advances  for  Improvements.  —  In   Massachusetts  it  has  been 


N.  Y.  Supp.  387,  affirmed  137  N.  Y.  188.  Com. 
pare  Ballard  v.  Hitchcock  Mfg.  Co.,  (Supm.  Ct. 
Gen.  T.)  15-  N.  Y.  Supp.  405. 

1.  Statutory  Requirement  for  Notice  of  Nonlia- 
bility.—  See  supra,  this  section.  Failure  of 
Owner  to  Post  Notice  of  Nonresponsibility  for 
Improvement. 

2.  Althen  v.  Tarbox,  48  Minn.  18.  31  Am. 
Si.  Rep.  616.  See  also  Fuquay  v.  Stickney, 
41  Cal.  583. 

3.  Lien  on  Improvement.  —  Stockwell  v.  Car- 
penter, 27  Iowa  119;  Jameson  v.  Gile,  98  Iowa 
490;  Jodd  v.  Duncan,  9  Mo.  App.  417;  Pinker- 
ton  v.  Le  Beau,  3  S.  Dak.  440.  See  also  Fuller 
v.  Detroit  Loan,  etc.,  Assoc.,  119  Mich.  71. 
See  supra,  this  title,  Property  Subject  to  Lien. 

4.  Huff  v.  Jolly,  41  Kan.  537;  Kansas  Lum- 
ber Co.  v.  Jones,  32  Kan.  195;  Hayes  v. 
Fessenden,  106  Mass.  228;  Galveston  Exhi- 
bition Assoc.  v.  Perkins,  80  Tex.  62. 

5.  Contract  by  Vendor  for  Improvements.  — 
Griffin  v.  Seymour,  (Colo.  App.  1900)  63  Pac. 
Rep.  809;  Marston  v.  Stickney,  60  N.  H.  112; 
Smullen  v.  Hall,  13  Daly  (N.  Y.)  392. 

6.  Improvements  by  Mortgagor  —  A  rkansas.  — 
Brown  v.  Morison,  5  Ark.  217. 

California.  —  Preston  v.  Sonora  Lodge  No. 
10,  39  Cal.  117;  Williams  v.  Santa  Clara  Min. 
Assoc.,  66  Cal.  193. 

Illinois.  —  Davis  v.  Connecticut  Mut.  L.  Ins. 
Co.,  84  111.  508. 

Indiana.  —  Hanch  v.  Ripley,  127  Ind.  151. 

Maine.  —  Cocheco  Bank  v.  Berry,  52  Me. 
293;  Morse  v.  Dole,  73  Me.  351. 

Massachusetts.  —  Ettridge  v.  Bassett,  136 
Mass.  314. 

Mississippi.  —  Hoover  v.  Wheeler,  23  Miss. 
314;  Otley  v.  Haviland,  36  Miss.  19. 


Missouri.  —  Bridwell  v.  Clark,  39  Mo.  172; 
Crandall  v.  Cooper,  62  Mo.  478;  Hall  v.  St. 
Louis  Mfg.  Co.,  22  Mo.  App.  33;  McAdow  v. 
Sturtevant,  41  Mo.  App.  220;  Dugan  v.  Scott, 
37  Mo.  App.  663. 

New  Jersey.  —  Clark  v.  Butler,  32  N.  J.  Eq. 
664. 

New  York.  —  Cox  v.  Broderick,  4  E.  D.  Smith 
(N.  Y.)  721;  Broman  v.  Young,  35  Hun  (N.  Y.) 
173- 

North  Carolina.  —  Baker  v.  Robbins,  119  N. 
Car.  289. 

Oregon.  —  Holmes  v.  Ferguson,  1  Oregon 
220;  Capital  Lumbering  Co.  v.  Ryan,  34  Ore- 
gon 73. 

Tennessee.  —  Reid  v.  State  Bank,  1  Sneed 
(Tenn.)  262;  Pride  v.  Viles,  3  Sneed  (Tenn.)  125. 

7.  Davis  v.  Connecticut  Mut.  L.  Ins.  Co.,  84 
111.  508. 

8.  Mortgagee  in  Possession.  —  Otley  v.  Havi- 
land, 36  Miss.  19;  Ambrose  Mfg.  Co.  v.  Gapen, 
22  Mo.  App.  397;  Bruce  Lumber  Co.  v.  Hoos, 
67  Mo.  App.  264:  Gordon  v.  Torrey,  15  N.  J. 
Eq.  112,  82  Am.  Dec.  273;  Kerrigan  v.  Field- 
ing, 47  N.  Y.  App.  Div.  246;  Baker  v.  Robbins, 
119  N.  Car.  289;  Reid  v.  State  Bank,  1  Sneed 
(Tenn.)  262;  Geisberg  v.  Mutual  Bldg.,  etc., 
Assoc.,  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 
478.  See  also  Toledo,  etc.,  R.  Co.  v.  Hamil- 
ton, 134  U.  S.  296. 

9.  Consent  of  Mortgagee  as  Consent  of 
Owner,  —  Price  z.  Merrill,  55  Mo.  App.  640. 
See  supra,  this  section,  Improvements  Made 
with  Consent  of  Owner. 

Failure  of  Mortgagee  to  Give  Statutory  Notice 
of  Nonliability.  —  See  supra,  this  title.  Failure 
of  Owner  to  Post  Notice  of  Nonresponsibility  for 
Improvement . 
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held  that  where  land  is  mortgaged  to  secure  advances  for  an  improvement 
thereon,  the'  land  cannot  be  subjected  to  mechanics'  liens  for  such  improve- 
ments as  against  the  mortgagee.1 

Lien  upon  improvements.  —  Under  some  statutes  it  is  provided  in  regard  to 
improvements  upon  lands  by  the  mortgagor  that  the  lien  for  labor  performed 
or  materials  furnished  therefor  shall,  as  regards  the  improvement,  such  as  a  new 
building,  have  precedence  over  the  lien  of  the  mortgage,  and  the  improvement 
may  be  sold  to  enforce  the  lien  with  the  right  of  removal  as  against  any  claim 
of  the  mortgagee. 2  In  the  absence,  however,  of  an  express  statutory  provision 
to  this  effect,  the  lien  of  the  mortgage  would  extend  to  the  improvement  in 
priority  to  the  mechanics'  liens. :l 

12.  Married  Women  —  a.  Contracts  by  Married  Women  for  Improve- 
ments. —  Where  the  common-law  disability  of  a  married  woman  to  contract 
had  not  been  removed  by  statute,  it  was  held  that  she  could  not  enter  into 
a  contract  for  the  improvement  of  her  property  which  would  subject  it  to  a 
mechanic's  lien  therefor,4  but  under  the  present  general  statutory  power  con- 
ferred upon  married  women  to  contract  with  regard  to  their  separate  property, 
it  is  generally  held  that  they  may  enter  into  contracts  for  the  improvement  of 
their  separate  property  so  as  to  subject  it  to  a  mechanic's  lien  therefor;  5  and 
in  order  that  mechanics'  liens  may  arise  out  of  a  contract  by  a  married  woman 


1.  Mortgage  to  Secure  Advances  for  Improve- 
ment.—  Ettridge  v.  Bassett,  136  Mass.  314. 

2.  Lien  on  Improvement.  —  Otley  v.  Haviland, 
36  Miss.  19;  McAdovv  v.  Si urlevant,  41  Mo. 
App.  220:  Crandall  v.  Cooper,  62  Mo.  478. 
See  also  Hall  v.  Mullanphy  Planing  Mill  Co., 
16  Mo.  App.  454,  22  Mo.  App.  33;  Dugan  v. 
Scott,  37  Mo.  App.  663;  Smith  v.  Phelps,  63 
Mo.  585;  Kansas  City  Hotel  Co.  v.  Sauer,  65 
Mo.  288. 

3.  English  v.  Foote,  8  Smed.  &  M.  (Miss.) 
444- 

4.  Common-law  Disability  to  Contract. —  Rogers 
v.  Phillips,  8  Ark.  366,  47  Am.  Dec.  727; 
O'Neil  v.  Percival,  20  Fla.  937,  51  Am.  Rep. 
634;  L'ell"  v.  Cole,  2  Met.  (Ky.)  252;  Kirby  v. 
Tead,  13  Met.  (Mass.)  149;  Selph  v.  Hoivland, 
23  Miss.  264;  Gray  v.  Pope,  35  Miss.  116,  72 
Am.  Dec.  117;  Sibley  v.  Casey,  6  Mo.  164; 
Sexton  v.  Alberti,  10  Lea  (Tenn.)  452;  O'Mal- 
ley  v.  Coughlin,  3  Tenn.  Ch.  431.  See  also 
Johnson  v.  Parker,  27  N.  J.  L.  239;  Charleston 
Lumber,  etc.,  Co.  z.  Brockmyer,  18  W.  Va. 
586. 

5.  Effect  of  Married  Women's  Property  Acts  — 

Alabama.  —  Schmidt  v.  Joseph,  65  Ala.  475; 
Copeland  v.  Kehoe,  67  Ala.  594;  Ex  p.  Schmidt, 
62  Ala.  252;  Youngblood  v.  McAnally,  88  Ala. 
512;  McAnally  v.  Hawkins  Lumber  Co.,  109 
Ala.  397. 

Arkansas.  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101,  distinguishing  Rogers 
v.  Phillips,  8  Ark.  366,  47  Am.  Dec.  727,  in 
which  the  contrary  was  decided  on  the  ground 
that  since  the  time  of  the  decision  the  rights 
of  married  women  with  regard  to  their  estates 
have  been  enlarged  by  the  statutes. 

Connecticut.  —  Hitchcock  v.  Kiely,  41  Conn. 
611. 

Illinois.  — Woodburn  v.  Gifford,  66  111.  285; 
Greenleaf  v.  Beebe,  80  111.  520;  Watson  v. 
Carpenter,  27  111.  App.  492. 

Indiana. — Johnson  v.  Tutewiler,  35  Ind. 
353;  Littlejohn  v.  Millirons,  7  Ind.  125;  Shil- 
ling v.  Templeton,  66  Ind.  585;  Capp  v.  Stew- 
art, 38  Ind.  479;  Vail  v.  Meyer,  71  Ind.  160; 


Stephenson  v.  Ballard,  82  Ind.  87;  Jones  v. 
Potha.st,  72  Ind.  158. 

Massachusetts.  —  Wheaton  v.  Trimble,  145 
Mass.  345,  1  Am.  St.  Rep.  463. 

Minnesota,  — Carpenter  v.  Leonard,  5  Minn. 
155;  Tuttle  v.  Howe,  14  Minn.  145. 

Missouri.  —  Collins  v.  Megravv,  47  Mo.  495; 
Ambrose  Mfg.  Co.  v.  Gapen,  22  Mo.  App.  397; 
Murphy  r.  Murphy,  15  Mo.  App.  600. 

New  York.  —  Coh'in  v.  Currier,  22  Barb.  (N. 
Y.)  371;  Hauptman  v.  Catlin,  20  N.  Y.  247; 
Fowler  v.  Seaman,  40  N.  Y.  592;  Husted  v. 
Mathes,  77  N.  Y.  388. 

Ohio.  —  Machir  v.  Burroughs,  14  Ohio  St 
519;  Edwards  v.  Edwards,  24  Ohio  St.  402. 

Pennsylvania. — Allen  v.  Graham,  12  Phila. 
(Pa.)  176,  34  Leg.  Int.  (Pa.)  58;  Lippincott  v. 
Leeds,  77  Pa.  St.  420;  Forrester  v.  Preston,  2 
Pittsb.  (Pa.)  298;  Hutchinson  v.  Preston,  2 
Pittsb.  (Pa.)  303;  Ryman  v.  Wolf,  6  Kulp(Pa.) 
325;  Bankatd  v.  Shaw,  16  Montg.  Co.  Rep., 
(Pa.)  137,  23  Pa.  Co.  Ct.  561,  30  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  413;  Germania  Sav.  Bank's  Appeal, 
95  Pa.  St.  329;  Dearie  v.  Martin,  78  Pa.  St.  55; 
Kelly  v.  McGehee,  137  Pa.  St.  443,  26  W.  N. 
C.  (Pa.)  493;  Bodey  v.  Thackara,  143  Pa.  St. 
182,  24.  Am.  St.  Rep.  526;  Allen  v.  Oxnard, 
152  Pa.  St.  621.  See  also  Kuhns  v.  Turney,  87 
Pa.  St.  497.  Compare  Moore  v.  Cornell,  68  Pa. 
St.  320. 

Rhode  Island.  —  Bliss  v.  Patten,  5  R.  I.  375; 
Cameron  v.  McCullough,  11  R.  I.  173. 

Texas.  —  Wright  v.  Blackwood,  57  Tex.  644. 
Washington.  — Spears  v.  Lawrence,  10  Wash. 
368,  45  Am.  St.  Rep.  789. 

West  Virginia.  —  Charleston  Lumber,  etc., 
Co.  v.  Brockmyer,  18  W.  Va.  586. 

See  generally  the  title  Husband  and  Wife, 
vol.  15,  p.  785. 

Necessity  for  Consent  of  Husband  to  Contract.  — 
Under  the  Alabama  mechanic's-lien  law  a 
married  woman  may,  by  her  verbal  contract, 
without  the  assent  and  concurrence  of  her  hus- 
band, bind  her  separate  property  for  work  done 
or  materials  furnished  thereby  creating  a  statu- 
tory lien,  though,  under  the  general  statute 
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for  the  improvement  of  her  separate  estate,  it  is  not  necessary  that  it  should 
have  been  her  intention  at  the  time  to  charge  the  estate  with  such  lien.* 
Where  the  power  of  a  married  woman  to  contract  with  regard  to  her  separate 
estate  is  limited  to  necessaries  for  the  enjoyment  of  the  estate,  in  order  that  a 
contract  for  an  improvement  by  a  married  woman  upon  her  separate  estate 
shall  create  a  mechanic's  lien  thereon  it  is  necessary  that  the  person  claiming 
the  lien  should  show  that  the  improvement  was  necessary  and  proper  for  a  full 
and  complete  enjoyment  of  the  estate  by  such  married  woman.2 

Subsequent  Marriage.  —  Where  a  feme  sole  contracts  for  improvements  upon 
her  lands,  her  subsequent  marriage  before  the  improvements  are  completed 
does  not  in  any  way  affect  the  mechanics'  liens  therefor.3 

b.  Contract  by  Husband  for  Improvements,  etc.,  on  Wife's  Land. 
—  The  contract  of  a  husband  to  improve  his  wife's  property  will  not  bind  her 
so  as  to  subject  her  property  to  mechanics'  liens  for  such  improvement,  unless 
he  was  authorized  by  her  to  contract  as  her  agent.4  And  a  fortiori  no- 
mechanic's  lien  will  attach  upon  the  property  of  the  wife  for  materials  furnished 


relating  to  married  women,  her  contracts  are 
required  to  be  in  writing  with  the  assent  and 
concurrence  of  her  husband  expressed  in 
writing.  Wadsworth  v..  Hodge,  88  Ala.  500; 
Cutcliff  v.  McAnally,  88  Ala.  507. 

1.  Intention  to  Charge  Separate  Estate.  —  Vail 
v.  Meyer,  71  Ind.  159;  Jones  v.  Pothast,  72 
Ind.  158,  overruling  Dame  v.  Coffman,  58  Ind. 
345- 

2.  Character  of  Improvement  as  Affecting  Lien. 

—  Roberts  v.  Riggs,  84  Ky.  251;  Kuhns  v. 
Turney,  87  Pa.  St.  497;  Loomis  v.  Fry,  91  Pa. 
St.  396;  Wolfe  v.  Oxnard,  152  Pa.  St.  623; 
Milligan  v.  Phipps,  153  Pa.  St.  208,  31  W.  N. 
C.  (Pa.)  561.  See  also  Marsh  v.  Alford,  5 
Bush  (Ky,)  392.  Compare  Vail  v.  Meyer,  71 
Ind.  159,  overruling  Lindley  v.  Cross,  31  Ind. 
106,  99  Am.  Dec.  610;  Stephenson  v.  Ballard, 
82  Ind.  87. 

3.  Subsequent  Marriage  of  Feme  Sole. --Cald- 
well v.  Asbury,  29  Ind.  451. 

4.  Husband  No  Power  to  Subject  Wife's  Land  to 
Liens  —  Alabama.  —  Copeland  v.  Kehoe,  67 
Ala.  594;  Wadsworth  v.  Hodge,  88  Ala.  500. 

Arkansas.  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101. 

Colorado.  —  Folsom  v.  Cragen,  11  Colo.  205; 
Groth  v.  Stahl,  3  Colo.  App.  8. 

Connecticut.  —  Gilman  v.  Disbrow,  45  Conn. 
563;  Flannery  v.  Rohrmayer,  46  Conn.  558,  33 
Am.  Rep.  36. 

Illinois.  —  Wendt  v.  Martin,  89  111.  139; 
Walsh  v.  Murphy,  167  111.  228;  Campbell  v. 
Jacobson,  145  111.  389,  affirming  46  111.  App. 
287;  Bastrup  v.  Prendergast,  179  111.  553,  70 
Am.  St.  Rep.  128,  affirming  76  111.  App.  335; 
McGraw  v.  Storke,  44  111.  App.  31 1;  Little  v. 
Vrendenburgh,  16  111.  App.  189;  Geary  ».  Hen- 
nessy,  9  111.  App.  17. 

Indiana.  —  Littlejohn  v.  Millirons,  7  Ind. 
125;  Johnson  v.  Tutewiler,  35  Ind.  353;  Capp 
v.  Stewart,  38  Ind.  479;  Woodward  v.  McLaren, 
100  Ind.  586. 

Iowa.  —  Miller  v.  Hollingsworth,  33  Iowa 
224;  McLaren  v.  Hall,  26  Iowa  297;  Price  v. 
Seydel,  46  Iowa  696;  James,  v.  Dalbey,  107 
Iowa  463. 

Kentucky.  —  Pell  v.  Cole,  2  Met.  (Ky.)  252; 
Robinson  v.  Huffman,  15  B.  Mon.  (Ky.)  80,  61 
Am.  Dec.  177;  Fetter  v.  Wilson,  12  B.  Mon. 
(Ky.)  90. 


Massachusetts.  —  Kirby  v.  Tead,  13  Met. 
(Mass.)  149. 

Michigan.  —  Willard  v.  Magoon,  30  Mich. 
273;  Jossman  v.  Rice,  121  Mich.  270;  Hall  v. 
Erkfitz,  (Mich.  1900)  84  N.  W.  Rep.  310. 

Minnesota.  —  Smith  v.  Gill,  37  Minn.  455. 

Missouri.  —  Garnett  v.  Berry,  3  Mo.  App. 
197;  Hughes  v.  Anslyn  7  Mo.  App.  400; 
Barker  v.  Berry,  8  Mo.  App.  446;  Kansas  Citv 
Planing  Mil!  Co.  v.  Brundage,  25  Mo.  App. 
268;  Carthage  Marble,  etc.,  Co.  v.  Bauman, 
44  Mo.  App.  386;  Kline  v.  Perry,  51  Mo.  App. 
422;  Fathman,  etc.,  Planing  Mill  Co.  v. 
Christophel,  60  Mo.  App.  106;  Alexander  v. 
Perkins,  71  Mo.  App.  286;  Duross  v.  Broderick, 
78  Mo.  App.  260;  Meyer  v.  Broadwell,  83  Mo. 
571. 

Nebraska.  —  Rust-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80. 

New  Jersey.  —  Johnson  v.  Parker,  27  N.  J. 
L.  239. 

New  York.  —  Ilauptman  v.  Catlin,  1  E.  D. 
Smith  (N.  Y.)  729;  Berry  v.  Weisse,  2  E.  D. 
Smith  (N.  Y.)  662,  note;  Sihmalz  v.  Mead,  15 
Daly  (N.  Y.)  223;  Ziegler  v.  Galvin.  45  Hun 
(N.  Y.)  44;  Jones  v.  Walker,  63  N.  Y.  612. 

Ohio.  —  Spinning  v.  Blackburn,  13  Ohio  St. 
131. 

Pennsylvania. — Ward  v.  Black,  7  Phila. 
(Pa.)  342;  Miller  v  Anne,  17  Lane.  L.  Rev. 
312.  Finley's  Appeal,  67  Pa.  St.  453;  Bario's 
Appeal,  55  Pa.  St.  386;  Woodward  v.  Wilson, 
68  Pa.  St.  20S;  Dearie  v.  Martin,  78  Pa.  St.  55; 
Steinman  v.  Henderson,  94  Pa.  St.  313. 

Rhode  Island.  —  Cameron  v.  McCullough,  11 
•1  I.  173;  BMss  v.  Paiten,  5  R.  I.  376. 

Tennessee.  —  Sexton  v.  Albeni,  10  Lea 
(Tenn.)  452;  Baker  v.  Stone,  (Tenn.  Ch.  1S96) 
SS  S.  W.  Rep.  761. 

Utah.  —  Morrison  v.  Clark,  20  Utah  432,  77 
Am.  St.  Rep.  924. 

Washington.  —  Cattell  Fergusson,  3  Wash. 
541-  . 

Wisconsin .  —  Lauer  v.  Bandow,  43  Wis.  556, 
28  Am.  Rep.  571. 

Kansas  Statute.  —  Under  the  Kansas  statute 
providing  that  a  mechanic's  lien  may  arise  for 
work  done  or  materials  furnished  under  a  con- 
tract with  the  husband  of  the  owner  of  the 
property,  no  contract  between  the  husband 
and  wife  can  defeat  the  lien,  where  such  con- 
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for  the  improvement  of  her  property,  where  such  materials  were  purchased 
by  the  husband  in  his  own  name,  and  credit  therefor  was  given  solely  to  him,1 
or  where  the  improvement  was  made  by  the  husband  against  the  protest  of  the 
wife,2  or  where  the  wife  furnished  her  husband  with  the  money  to  purchase 
the  materials  for  which  the  lien  is  claimed,  and  did  not  know  that  he  in  fact 
purchased  them  on  credit.3 

Cases  in  Which  Agency  of  Husband  Will  Not  Be  Implied.  —  The  authority  of  the  hus- 
band to  contract  as  the  agent  of  his  wife  for  such  improvements  will  not  be 
implied  merely  from  the  marital  relation,4  nor  from  the  fact  that  he  manages 
her  real  estate;5  nor  can  such  authority  be  inferred  from  the  mere  fact  that 
the  wife  had  knowledge  that  her  husband  was  making  the  improvement,  and 
acquiesced  therein,6  nor  from  the  fact  that  she  subsequently  occupied  the 
house  constructed  by  her  husband  as  her  residence.7    So  also  the  fact  that 


tract  is  not  disclosed  to  the  contractor.  Bethell 
v.  Chicago  Lumber  Co.,  39  Kan.  230. 

In  Alabama  it  was  held  that  a  husband  as  the 
statutory  "  trustee  "  (Code  Ala.  1876,  §  3440) 
of  his  wife  could  contract  for  the  improve- 
ment of  his  wife's  land  and  subject  it  to  a 
mechanic's  lien  for  such  improvement.  Ex  p. 
Schmidl,  62  Ala.  252.  See  also  Schmidt  v. 
Joseph,  65  Ala.  475. 

The  provision  making  the  husband  the  trus- 
tee of  his  wife  having  been  repealed,  he  can 
no  longer  subject  her  property  to  a  mechanic's 
lien  for  improvements  thereon  contracted  for 
without  her  authority  or  consent.  Wads  worth 
v.  Hodge,  88  Ala.  500. 

Payment  of  Consideration  by  Husband  for  Land 
Conveyed  to  Wife.  —  The  fact  that  the  husband 
paid  from  his  own  funds  for  the  land  conveyed 
to  the  wife  will  not  subject  such  land  lo  a 
mechanic's  lien  for  an  improvement  thereon 
under  a  contract  with  the  husband,  as  in  case 
of  such  a  purchase  there  is  no  resulting  trust 
in  favor  of  the  husband  because  of  such  pur- 
chase. Fathman,  etc.,  Planing  Mill  Co.  v. 
Chrisiophel,  60  Mo.  App.  106;  Duross  v. 
Broderick,  78  Mo.  App.  260.  See  the  title  Im- 
plied Trusts,  vol.  15,  p.  1119. 

In  such  a  case,  however,  the  conveyance  to 
the  wife  may  be  fraudulent  to  such  an  extent 
as  to  subject  the  property  to  the  mechanics' 
liens.    Hitchcock  v.  Kiely,  41  Conn.  611. 

Community  Property.  —  The  husband  has  au- 
thority to  subject  community  property  to  liens. 
Littell,  etc.,  Mfg.  Co.  v.  Miller,  3  Wash.  480. 
See  also  House  v.  Schulze,  21  Tex.  Civ.  App. 
243.  And  see  the  title  Community  Property, 
vol.  6.  p.  293. 

Tenancy  by  Entireties.  —  Where  land  is  held 
in  fee  by  husband  and  wife  as  tenants  by  en- 
tireties, the  husband  may  subject  his  life 
interest  in  the  property  to  mechanics'  liens, 
but  he  cannot  affect  any  rights  of  his  wife 
thereto  after  his  death.  Washburn  v.  Burns. 
3+  N.  J.  L.  18. 

Consent  of  Wife. — -Gannon  v.  Shepard,  156 
Mass.  355;  McCarthy  v.  Caldwell,  43  Minn. 
442;  Dodge  v.  Romaine,  (N.  J.  1889)  18  Atl. 
Rep.  114;  Husted  v.  Mathes,  77  N.  Y.  388; 
Heath  v.  Solles,  73  Wis.  217;  North  v.  La 
Flesh,  73  Wis.  520. 

1.  Materials  Sold  to  Husband  on  His  Personal 
Credit. —  Hawkins  Lumber  Co.  v.  Brown,  100 
Ala.  217;  Wendl  v.  Martin,  89  111.  139;  Little 
v.  Vredenburgh,  16  III.  App.  189;  Getty  v.  Tra- 
mel,  67  Iowa  288;  Poe  z\  Ekert,  102  Iowa  361. 

Contract  under  Seal  by  Husband.  —  In  a  case 


where  the  husband  of  the  owner  of  property 
entered  into  a  contract  under  seal  for  the  con- 
struction of  a  building  thereon,  it  was  held 
that  as  under  the  law  of  Illinois  remedies  on 
an  instrument  under  seal  are  confined  to  the 
parties  to  it,  no  lien  attached.  Walsh  v. 
Murphy,  167  111.  228;  Murphy  v.  Kohlsaat,  68 
111.  App.  579. 

2.  Improvements  by  Husband  Against  Protest  of 
Wife.  —  Getty  v.  Tramel,  67  Iowa  288;  James 
v.  Dalbey,  107  Iowa  463;  Morrison  v.  Clark, 
20  Utah  432,  77  Am.  St.  Rep.  924. 

3.  Wife's  Ignorance  of  Husband's  Purchase  on 
Credit.  —  Young  v.  Swan,  100  Iowa  323. 

4.  Agency  of  Husband  Not  Implied  from  Marital 
Eelation.  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101 ;  Miller  v.  Hollings- 
worth,  33  Iowa  225;  Price  v.  Seydel,  46  Iowa 
696;  Rust-Owen  Lumber  Co.  v.  Holt,  60  Neb. 
80. 

5.  Management  of  Wife's  Land.  —  Hoffman  v. 
McFadden,  56  Ark.  217,  35  Am.  St.  Rep.  101, 
decided  under  the  Arkansas  statute. 

6.  Wife's  Knowledge  of  Improvements  —  Ala- 
bavia.  —  Copeland  v.  Kehoe,  67  Ala.  594; 
Wadsworth  v.  Hodge,  88  Ala.  500. 

Arkansas.  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101. 

Connecticut.  —  Flannery  v.  Rohrmayer,  46 
Conn.  558,  33  Am.  Rep.  36. 

Illinois.  —  Wilson  v.  Schuck,  5  111.  App.  572; 
Geary  v.  Hennessy,  9  111.  App.  17.  Compare 
Schwart2  v.  Saunders,  46  111.  18. 

Indiana.  —  Capp  v.  Stewart,  38  Ind.  479. 
Iowa.  —  Miller  v.  Hollingsworth,  33  Iowa 
224;  McLaren  v.  Hall,  26  Iowa  297.  Compare 
Burdick  v.  Moulton,  53  Iowa  761;  Frank  v. 
Hollands,  81  Iowa  164. 

Missouri.  —  Garnett  v. 
197;  Barker  v.  Berry,  8 
thage  Marble,  etc.,  Co. 

App.  386;  Kline  v.  Perry,  51  Mo.  App.  422; 
Fathman,  etc.,  Planing  Mill  Co.  v.  Christophel, 
60  Mo.  App.  106;  Alexander  v.  Perkins,  71 
Mo.  App.  286.  Compare  McDonnell  v.  Nichol- 
son, 67  Mo.  App.  408. 

Nebraska.  —  Bradford  v. 
192;   Rust-Owen  Lumber 
Neb.  80.    Compare  Howell 
Neb.  807. 

New  Jersey. — Johnson  v. 
L.  239. 

Washington.  —  See  Spears  v.  Lawrence,  10 
Wash.  368,  45  Am.  St.  Rep.  789. 

7.  Wads  worth  v.  Hodge,  S8  Ala.  500;  Rust- 
Owen  Lumber  Co.  v.  Holt,  60  Neb.  80. 
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the  wife  joins  in  a  note  with  her  husband  given  in  payment  for  materials  pur- 
chased by  the  husband  for  the  improvement  does  not  show  that  the  husband 
was  authorized  as  her  agent  to  purchase  the  materials,  so  as  to  subject  her 
estate  to  a  mechanic's  lien  therefor.1 

Express  or  implied  Agency  of  Husband.  —  A  wife  may,  of  course,  either  expressly 
or  impliedly  empower  her  husband  to  contract  as  her  agent  for  the  improve- 
ment of  her  property,  so  as  to  subject  it  to  a  mechanic's  lien  therefor.55  If 
the  husband  has  authority  to  act  as  his  wife's  general  agent  with  regard  to 
her  property,  he  may  bind  her  property  by  mechanics'  liens  for  its  improve- 
ment.3 And  if  the  wife  has  knowledge  that  her  husband  has,  though  without 
her  authority,  contracted  for  the  improvement  of  her  lands,  as  her  agent,  and 
she  permits  the  improvement  to  be  made  without  objection,  it  will  be  equiva- 
lent to  original  authority  on  the  part  of  the  husband  to  act  as  her  agent.4  So 
also,  if  the  husband  contracts  for  the  improvement  of  his  wife's  property  with 
one  who  believes  him  to  be  the  owner,  and  the  wife  knowing  this  fact  permits 
the  work  to  be  done  without  disclosing  her  right,  it  has  been  held  that  she 
would  be  estopped  to  set  up  her  title  to  defeat  the  mechanic's  lien.5 

Supervision  of  Improvement  by  Wife.  —  Where  during  the  construction  of  a  build- 
ing upon  the  land  of  a  wife,  contracted  for  by  the  husband,  the  wife  actively 
superintends  such  construction,  directing  changes  in  the  original  plans,  etc., 
this  has  been  held  to  justify  a  finding  that  the  husband  acted  as  her  agent  so 
as  to  subject  her  estate  to  the  mechanics'  liens;6  her  supervision,  however, 
to  have  such  effect  must  be  more  than  that  ordinarily  evidenced  by  a  wife's 
interest  in  buildings  erected  by  her  husband  for  his  own  benefit.7 


1.  Johnson  v.  Tutewiler,  35  lnd.  353. 

2.  Express  or  Implied  Agency  of  Husband  — 

Alabama.  — Schmidt  v.  Joseph,  65  Ala.  475. 

Arkansas.  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101. 

Illinois. — Schwartz  v.  Saunders,  46  111.  18; 
Woodburn  v.  Gifford,  66  111.  285;  Inter-State 
Bldg.,  etc..  Assoc.  v.  Ayers,  71  III.  App.  529, 
affirmed  177  111.  9;  Greenleaf  v.  Beebe",  80  111. 
520;  Taylor  v.  Gilsdorff,  74  111.  354;  Bumgart- 
ner  v.  Hall,  163  111.  136,  affirming  64  111.  App. 
45;  Watson  v.  Carpenter,  27  111.  App.  492. 

Indiana.  — Vail  v.  Meyer,  71  lnd.  159;  Jones 
v.  Pothast,  72  lnd.  158;  Thompson  v.  Shepard, 
85  lnd.  352. 

Iowa.  —  Kidd  7/,  Wilson  23  Iowa  464;  Bur- 
dick  v.  Moon,  24  Iowa  418;  Rand  v.  Parker, 
73  Iowa  396. 

Maryland. — Jarden  v.  Pumphrey,  36  Md.  361. 

Massachusetts.  —  Arnold  v.  Spurr,  130  Mass. 
347;  Wheaton  v.  Trimble,  145  Mass.  345,  1 
Am.  St.  Rep.  463. 

Missouri.  —  Fischer  v.  Anslyn,  30  Mo.  App. 
316;  Chicago  Lumber  Co.  v.  Mahan,  53  Mo. 
App.  425. 

Netv  York.  —  Dennis  v.  Walsh,  (Brooklyn 
City  Ct.  Gen.  T.)  41  N.  Y.  St.  Rep.  103. 

Pennsylvania.  —  Forrester  v.  Preston,  2 
Pittsb.  (Pa.)  298;  Jobe  v.  Hunter,  165  Pa.  St. 
5,  44  Am.  St.  Rep.  639;  Bevan  v.  Thackara. 
143  Pa.  St.  182,  24  Am.  St.  Rep.  529, 

Wisconsin.  —  Lauer  v.  Bandow,  43  Wis.  556, 
28  Am.  Rep.  571. 

Sufficiency  of  Proof  of  Agency.  —  Farmilo  v. 
Stiles,  52  Hun  (N.  Y.)  450. 

Quantum  of  Proof.  —  Agency  of  the  husband 
may  be  proved  by  a  preponderance  of  the 
evidence.  A.  M.  Becker  Lumber  Co.  v. 
Stevens  84  Mo.  App.  558. 

3.  Power  as  General  Agent.  —  Scales  v.  Paine, 
13  Neb.  521. 
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4.  Estoppel  of  Wife  to  Deny  Agency.  —  Green- 
leaf  v.  Beebe,  80  111.  520.  See  also  Hawkins 
Lumber  Co.  v.  Brown,  100  Ala.  217;  Gelly  v. 
Tramel,  67  Iowa  288. 

5.  Hoffman  v.  McFadden,  56  Ark.  217,  55 
Am.  St.  Rep.  101;  Hitchcock  v.  Kiely,  41  Conn. 
611;  Oglesby  Coal  Co.  v.  Pasco,  79  111.  170; 
Schwartz  v.  Saunders,  46  111.  18;  Bastrup  v. 
Prendergast,  179  111.  553,  70  Am.  St.  Rep.  128, 
affirming  76  111.  App.  335;  Bruck  v.  Bower- 
master,  36  111.  App.  510.  See  also  Hawkins 
Lumber  Co.  v.  Brown,  100  Ala.  217. 

Where  the  wife's  title  is  of  record  the  mere 
fact  that  she  does  not  notify  persons  contract- 
ing with  her  husband  for  the  improvement  of 
the  property  that  she  is  the  owner,  does  not 
constitute  a  concealment  of  her  title  so  as  to 
subject  her  estate  to  mechanics'  liens  for  such 
improvements,  where  it  is  not  shown  that  she 
had  knowledge  of  the  fact  that  the  persons 
making  the  improvements  were  acting  under 
the  belief  that  the  husband  was  the  owner  of 
the  property.    Folsom  v.  Gragen,  11  Colo.  205. 

6.  Wife's  Supervision  of  Improvement.—  Foskei  1 
etc.,  Co.  v.  Swayne,  70  Conn.  74;  McNichols 
v.  Kettner,  22  111.  App.  493;  Bruck  v.  Bower 
master,  36  111.  App.  510;  Wheaton  v.  Trimble, 
145  Mass.  345,  1  Am.  St.  Rep.  463.  Collins  v. 
Megraw,  47  Mo.  495;  Chicago  Lumber  Co.  1. 
Mahan,  53  Mo.  App.  425;  Bradford  v.  Peter 
son,  30  Neb.  96;  Bodey  v.  Thackara,  143  Pa. 
St.  171 ;  24  Am.  St.  Rep.  526.  See  also  Spears 
v.  Lawrence,  10  Wash.  368,  45  Am.  St.  Rep. 
789;  Carthage  Marble,  etc.,  Co.  t.  Bauman, 
44  Mo.  App.  386. 

*  But  see  Webster  z/.Tattershall,  (Ky  1896)36 
S.  W.  Rep.  1126,  construing  the  Kentucky 
statutes. 

7.  Hoffman  v.  McFadden,  56  Ark.  217,  35 
Am.  St.  Rep.  101;  Groth  v.  Stahl,  3  Colo.  App. 
8;  McLaren  v.  Hall,  26  Iowa  297;  Barker  z>. 
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c.  Lien  upon  Improvement.  —  Where  an  improvement  is  made  by  the 
husband  upon  his  wife's  land,  mechanics'  liens  cannot  be  enforced  against  the 
improvement  as  separate  from  the  land.1 

13.  Infants.  —  An  infant,  being  under  a  common-law  disability  to  contract, 
cannot  by  a  contract  for  the  improvement  of  his  land  subject  it  to  a 
mechanic's  lien  for  such  improvement;2  nor  does  the  receipt  of  the  rents 
after  majority,  from  a  building  erected  on  his  land  while  an  infant,  constitute 
a  ratification  of  his  contract  for  its  erection  so  as  to  subject  the  land  to  liens.3 
The  legislature  may,  of  course,  expressly  subject  the  real  estate  of  minors  to 
mechanics'  liens  for  improvements  thereon  contracted  for  by  the  minor.4 

14.  Guardians.  —  Since  a  guardian  has  no  power,  as  a  general  rule,  to  con- 
tract for  the  repair  and  improvement  of  his  ward's  estate,  so  as  to  create  any 
liability  upon  the  estate.6  he  cannot,  by  an  unauthorized  contract  for  the 
improvement  of  his  ward's  lands,  subject  it  to  mechanics'  liens  for  such 
improvement.0 

15.  Trustees.  —  Some  statutes  expressly  provide  for  mechanics'  liens  for 
labor  done  or  materials  furnished  for  the  construction  or  repair  of  buildings 
under  or  by  virtue  of  any  contract  therefor  with  the  owner  or  proprietor  thereof 
or  his  trustee.7  In  the  absence  of  express  statutory  provision  in  this  regard, 
the  power  of  a  trustee  in  whom  the  legal  title  is  vested  to  subject  the  estate 
to  mechanics'  liens  for  the  repair  or  improvement  thereof  depends  upon  his 
power  to  contract  for  improvement  or  repair  at  the  expense  of  the  estate.8 
Thus,  if  the  trustee  is  authorized  to  repair  or  improve  the  real  estate,  mechanics' 
liens  may  be  enforced  against  the  real  estate  for  such  repairs  or  improve- 
ments.9 On  the  other  hand,  if  the  trustee  had  no  power  on  behalf  of  the 
estate  to  contract  for  the  repair  or  improvement  thereof,  no  mechanic's  lien 
will  attach  under  his  contract  for  the  repairs  or  improvements.10  If  the  deed 
of  trust,  though  authorizing  improvements  by  the  trustee,  expressly  provides 
that  there  shall  be  no  lien  created  thereby  on  the  premises,  mechanics'  liens 
therefor  will  not  attach.11  Where  the  record  title  is  in  a  trustee  free  of  any 
trust,  and  persons  without  knowledge  of  the  trust  contract  with  him  for  the 


Berry,  8  M-o.  App.  446;  Alexander  v.  Perkins, 
71  Mo.  App.  286. 

1.  Lien  on  Improvement.  —  Fathrnan,  etc., 
Planing  Mill  Co.  v.  Chrislophel,  60  Mo.  App. 
106.  Compare  Kline  v.  Perry,  51  Mo.  App. 
42*. 

2.  Infants. —  McCarty  v.  Carter,  49  111.  53, 
95  Am.  Dec.  572;  Price  v.  Jennings,  62  Ind. 
hi;  Alvey  v.  Reed,  115  Ind.  148,  7  Am.  S(. 
Rep.  418;  Bloomer  v.  Nolan,  36  Neb.  51,  38 
Am.  St.  Rep,  690;  Johnson  v.  Parker,  27  N.  J. 
L.  242.  See  also  Hall  v.  Kjer,  47  N.  J.  L. 
340;  Allen  v.  Lardner,  78  Hun  (N.  Y.)  603. 
And  see  the  title  Infants,  vol.  16,  p.  255. 

Ignorance  of  Minority  Not  Material.  —  McCarty 
v.  Carter,  49  111.  53,  95  Am.  Dec.  572. 

3.  Receipt  of  Rents  After  Majority.  —  McCarty 
v.  Carter,  49  111.  53,  95  Am.  Dec.  572. 

4.  Tucker  v.  Gest,  46  Mo.  339. 

5.  See  the  title  Guardian  and  Ward,  vol. 
15.  P-  16. 

6.  Power  of  Guardians. —  Fish  v.  McCarthy, 
g5Cal.  484,  31  Am.  St.  Rep.  237;  Guy  v.  Du 
Uprey,  16  Cal.  196,  76  Am.  Dec.  518;  Payne 
v.  Stone,  7  Sined.  &  M.  (M'ss.)  367;  Copley  v. 
O' NTiel,  57  Barb.  (N.  Y.)299.  See  also  Hassard 
v.  Rowe,  11  Barb.  (N.  Y.)  22. 

7.  Power  of  Trustee.  —  Ex /.  Schmidt,  62  Ala. 
252;  VVadsvvorth  v.  Hodge,  88  Ala.  500;  Janes 
v.  Osborne,  10S  Iowa  409.  See  the  local  stat- 
utes. 


Thus,  in  Alabama  it  was  held,  under  the 
statutory  provision  which  made  the  husband 
the  trustee  of  his  wife  with  regard  to  her  real 
estate,  that  the  husband  could  subject  his 
wile's  property  to  mechanics'  liens  for  im- 
provements thereon.  Ex  p.  Schmidt,  62  Ala. 
252. 

The  husband  is  now,  however,  no  longer 
the  statutory  trustee  of  his  wife,  and  therefore 
cannot  subject  her  property  to  mechanics' 
liens.    Wadsworth  v.  Hodge,  88  Ala.  500. 

8.  See  the  til le  Trusts  and  Trustees. 

9.  Taylor  v.  Gilsdorff,  74  111.  354;  Cheatham 
v.  Rowland,  92  N.  Car.  340;  Harrisburg  Lum- 
ber Co.  v.  Washburn,  29  Oregon  150.  See 
also  Springer  v.  Kroeschell,  161  111.  358, 
ajjirminq  59  111.  App.  434. 

10.  Herbert  v.  Herbert,  (C.  PI.)  57  How.  Pr. 
(N.  Y.)  333.  See  also  Morgan  v.  Stevens,  (C, 
PI.)  6  Abb.  N.  Cas.  (N.  Y.)  356. 

11.  Provisions  of  Trust  Deed.  —  Franklin  Sav. 
Bank  v.  Taylor,  131  111.  376  lisiingnishing 
Taylor  v.  Gilsdorff,  74  111.  254. 

A  Provision  in  the  Act  Establishing  a  Uni- 
versity that  Trustees  shall  not  encumber  its 
real  estate  or  other  property  by  mortgage  or 
otherwise,  does  not  exempt  the  university 
from  the  remedies  provided  by  the  mechanic's 
lien  law,  but  its  property  may  be  subjected  to 
a  lien.  Lewisburg  University  v.  Reber,  43 
Pa.  St.  305. 
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improvement  of  the  property,  they  may  enforce  mechanics'  liens  upon  the 
property  as  against  the  cestnis  que  trustent.1 

16.  Cestuis  Q,ue  Trustent. —  The  equitable  owner  of  property,  the  legal  title 
of  which  is  in  another  who  holds  merely  under  a  simple  or  dry  trust,  is  to 
be  considered  an  owner  within  the  meaning  of  such  a  term  as  used  in  the 
statutes  with  regard  to  mechanics'  liens,  and  such  liens  may  attach  to  his 
equitable  interest  by  virtue  of  contracts  with  him  for  the  repair  or  improve- 
ment of  the  property.2  Thus  a  vendee  in  possession  of  land  under  a  contract 
of  purchase,  though  merely  an  equitable  owner,  may,  by  contract  for  the 
improvement  of  the  land,  subject  his  equitable  interest  to  mechanics'  liens, 
though  such  liens  would  not  affect  the  interest  of  the  vendor.3  In  some 
instances  the  statutes  expressly  provide  that  cestuis  que  trustent  shall  be  deemed 
owners.4  Where  the  trust  under  which  the  legal  title  is  held  is  an  active 
trust,  and  the  cestui  que  trust  is  without  power  to  alienate  or  encumber  his 
interest,  it  would  seem  that  he  could  not  by  contract  for  the  improvement  of 
the  property  subject  it  to  mechanics'  liens  therefor.5 

17.  Executors  and  Administrators.  —  At  common  law  the  real  estate  of  a 
decedent  descended  directly  to  his  heirs  or  devisees,  and  no  title  or  right  of 
possession  or  interest  in  the  real  estate  passed  to  the  administrator  or  executor, 
independent  of  the  provisions  of  the  will,6  and  therefore,  in  the  absence  of 
some  provision  in  the  will  whereby  title  to  the  real  estate  is  vested  in  the 
executor  or  administrator,  they  have  no  authority  to  contract  for  the  improve- 
ment of  their  decedent's  real  estate  so  as  to  subject  it  to  mechanics'  liens 
therefor.7 

18.  Receivers. — Where  buildings  are  erected  by  a  receiver,,  mechanics' 
liens  will  attach.8 

19.  Agents.  —  There  can  be  no  doubt  that  a  contract  such  as  will  create  a 
mechanic's  lien  may  be  made  by  the  agent  of  the  owner  of  the  premises  to 
be  improved,9  and  in  many  instances  the  statutes  expressly  provide  for  a 

1.  Holder    of   Record    Title.  —  Hinckley   v.  3.  See  supra,  1  his  section,  Vendees. 
Field's  Biscuit,  etc.,  Co.,  91  Cal.  136;  Mellor  4.  Ambrose  Mfg.  Co.  y.  Gapen,  22  Mo.  App. 
v.  Valentine,  3  Colo.  255;  Springer  v.  Kroe-  397. 

schell,  161  111.  358,  affirming  59  111.  App.  434;  5.  Seethe  title  Trusts  and  Trustees. 

Knapp  v.  Greenwood,  83  Iowa  1;  Bartlett  v.  6.  See  the  title  Executors  and  Administra- 

Mahlum,  88  Iowa  329;   McCollum  v.  Riale,  tors,  vol.  11,  p.  1035. 

163  Pa.  St.  603,  43  Am.  St.  Rep.  816;  Seibel  v.  7.  Powers  of  Executors  or  Administrators. — 

Bath,  5  Wyo.  409;  Phillips  v.  Clark,  4  Met.  Weathersby  v.  Sinclair,  43  Miss.  189.  See 

(Ky.)  348,  83  Am.  Dec.  471;  West  v.  Badger  also  Ness  v.  Wood,  42  Minn.  427;  John  Martin 

Lumber  Co.,  56  Kan.  287;  Buckstaff  v.  Dun-  Lumber  Co.  v.  Wood,  42  Minn.  433,  note, 

bar,  15  Neb.  114.  8.  Receivers. —  Malaney  v.  Mears,  2  Lack. 

2.  Power  of  Cestuis  Que  Trustent  —  California.  Leg.  N.  (Pa.)  77,  5  Pa.  Disi.  420.  See  gen- 
—  Crowell  v.  Gilmore,  13  Cal.  54.  erally  the  title  Receivers. 

Illinois.  —  Springer  v.   Kroeschell,   161  111.  9.  Agents — California. — Goss  v.  Helbing, 

358,  affirming  59  111.  App.  434.  77  Cal.  igo;  Hines  v.  Miller,  122  Cal.  517. 

Iowa. — JMonroe  v.  Wesl,  12  Iowa  119,  79  Colorado.  —  Williams  v.  LTncom pahgre  Canal 

Am.  Dec.  524.  Co.,  13  Colo.  469  (agent  of  corporation);  Rico 

Kansas.  —  Seitz  v.  Union  Pac.  R.  Co.,  16  Reduction,  etc.,  Co.  v.  Musgrave,  14  Colo. 

Kan.  133;  Jarvis-Conklin  Mortg.  Trust  Co.  v.  79. 

Sutton,  46  Kan.  166;  Meyer  Brothers  Drug  Co.  Connecticut.  —  Paine  v.  Tillinghast,  52  Conn 

v.  Brown,  46  Kan.  543.  532. 

Maryland.  —  Goldheim  v.  Clark,  68  Md.  498 ;  Illinois.  —  Baxter  v.  Hutchings,  49  111.  116; 

Real  Estate,  etc.,  Co.  v.  Phillips,  90  Md.  515.  Bumgartner  v.  Hall,  163  111.  136,  affirming  64 

Mississippi.  —  Otley  v.  Haviland,  36  Miss.  19.  III.  App.  45;  Hough  v.  Collins,  176  111.  188, 

New  Jersey.  —  Gordon  v.  Torrey,  15  N.  J.  Eq.  affirming  70  111.  App.  661;  Burns  v.  Lane,  23 

112,  82  Am.  Dec.  273.  111.  App.  504;  Watson  v.  Carpenter,  27  111. 

IVew  York.  —  Belmont  v.  Smith,  1  Duer  (N.  App.  492. 

Y.)  675;  Hallahan  v.  Herbert,  (C.  PI.  Gen.  T.)  Indiana.  —  Cannon  v.  Helfrick,  99  Ind.  164. 

11  Abb.  Pr.  N.  S.  (N.  Y.)  326;  Rollin  v.  Cross,  Iowa.  —  Knapp  v.  Greenwood,  83  Iowa  1; 

45  N.  Y.  768.  Bray  v.  Smith,  87  Iowa  339;  St.  Croix  Lum- 

Pennsylvania. —  Weaver  v.  Sheeler,  118  Pa.  bei  Co.  v.  Davis,  105  Iowa  27. 

St.  634.  Maryland.  —  Blake  v.  Pitcher,  46  Md.  454. 

Compare  Peabody  v.  Eastern  Methodist  Soc,  Nezv  York. —  Dennis  v.  Walsh,  (Brooklyn 

5  Allen  (Mass.)  540.  City  Ci.  Gen.  T.)  41  N.  Y.  St.  Rep.  103. 
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mechanic's  lien  in  favor  of  persons  who  furnish  materials  or  perform  labor  in 
the  construction  of  buildings  under  a  contract  with  the  owner  or  his  agent ;  1 
and  under  such  statutes  it  has  been  held  that  one  may  be  the  agent  of  the 
owner,  to  an  extent  sufficient  to  bind  the  real  estate  for  improvements  thereon, 
though  his  acts  may  not  bind  the  owner  personally.2  In  order  that  an  agent 
may  create  a  mechanic's  lien  for  an  improvement  upon  his  principal's  prop- 
erty, he  must  have  express  authority  to  make  the  improvement.3  A  general 
agency  to  take  care  of  the  property,  or  an  agency  for  other  purposes,  will  not 
be  sufficient.* 

Apparent  Authority.  — ■  If  the  owner  clothes  the  agent  with  apparent  authority, 
this  is  of  course  equivalent  to  express  authority,  so  far  as  regards  the  rights 
of  persons  dealing  with  the  agent  in  good  faith.5 

Ratification.  —  Where  a  person  without  authority  assumes  to  contract  as 
agent  of  the  owner  of  land  for  its  improvement,  a  ratification  by, the  owner 
of  such  person's  act  will  subject  the  land  to  the  mechanic's  lien.0 

The  Burden  of  Proof  is  upon  the  person  claiming  the  lien  to  show  that  the  per- 
son with  whom  the  contract  for  the  improvements  was  made  was  authorized 
to  do  so  by  the  owner  of  the  property.7 


Pennsylvania.  —  McFall  v.  McKeesport,  etc., 
Ice  Co.,  123  Pa.  St.  253. 

Texas.  —  Wright  v.  Blackwood,  57  Tex.  644. 

Utah. — Salt  Lake  Foundry,  etc.,  Co.  v. 
Mammoth  Min.  Co.-  6  Utah  351,  affirmed  151 
U.  S.  447- 

Wisconsin.  —  Owens  v.  Northrup,  30  Wis. 
482. 

See  generally  the  title  Agency,  vol.  I,  p.  930. 

Minister  as  Agent  of  Church  Society  for  Building 
of  Church.  —  Moody,  etc.,  Co.  v.  M.  E.  Church, 
99  Wis.  49. 

Husband  as  Agent  of  Wife.  —  See  supra,  this 
section,  subdiv.  Married  Women,  as  to  the 
power  of  the  husband  with  regard  to  the 
improvement  of  his  wife's  lands. 

Agent  of  Undisclosed  Principal  —  Contract 
under  Seal.  —  In  Illinois  it  was  held  that  where 
an  authorized  agent  contracts  under  seal  for 
the  improvement  of  his  principal's  land,  with- 
out disclosing  his  principal,  mechanics'  liens 
for  such  improvement  will  not  attach  as 
against  the  principal,  for  the  reason  that  an 
undisclosed  principal  cannot  be  sued  upon  a 
contract  entered  into  under  seal  by  his  agent 
in  the  agent's  own  name.  Baslrup  v.  Pren- 
dergast,  179  111.  553,  70  Am.  St.  Rep.  128; 
Walsh  v.  Murphy,  167  111.  228. 

1.  Statutory  Provisions.  —  Roman  v.  Thorn, 
83  Ala.  443;  Wadsworih  v.  Hodge,  88  Ala. 
500;  Youngblood  v.  McAnally,  88  Ala.  512; 
Donohoe  v.  Trinily  Consol.  Gold,  etc.,  Min. 
Co.,  113  Cal.  119;  Foskett,  etc.,  Co.  v.  Swayne, 
70  Conn.  74;  Janes  v.  Osborne,  108  Iowa  409; 
Post  v.  Miles,  7  N.  Mex.  317.  See  the  local 
statutes. 

2.  Janes  v.  Osborne,  108  Iowa  409;  Willverd- 
ing  v.  Offineer,  87  Iowa  478;  Miller  v.  Hol- 
lingsworth,  36  Iowa  163. 

3.  Sufficiency  of  Authority  of  Agent. -- Baxter 
v.  Hutchings,  49  111.  116;  Stout  v.  McLachlin, 
38  Kan.  120;  Sheers.  Cummings,  8oTex.2g4; 
Nicholstone  City  Co.  v.  Smalley,  21  Tex.  Civ. 
App.  210;  Greene  v.  McDonald,  70  Vt.  372; 
Leismann  v.  Lovely,  45  Wis.  422. 

The  mere  fact  that  the  owner  of  premises 
receives  a  bill  for  repairs  made  by  a  tenant, 
and  retains  it  for  a  long  time,  will  not  warrant 


the  inference  of  an  assent  to  it  or  an  acknowl 
edgment  of  liability  so  as  to  subject  the 
owner's  interest  to  mechanics'  liens  therefor. 
Engfer  v.  Roemer,  71  Wis.  11. 

Architect.  —  McDonell  v.  Dodge,  10  Wis. 
100.    See  the  title  Architects,  vol.  2,  p.  820. 

A  Decree  Appointing  an  Agent  to  act  for  the 
devisees  of  certain  premises  in  constructing 
a  hotel  thereon  does  not  authorize  him  so  to 
contract  as  to  subject  the  property  to  a 
mechanic's  lien,  but  simply  gives  him  as  agent 
authority  to  teceive  a  loan  and  to  use  the 
same  in  building  the  hotel,  and,  as  necessary 
to  that,  the  power  to  contract  with  parties  to 
the  work,  or  such  part,  or  any  part,  as  he  may 
see  fit.  Rudd  v.  Littell,  (Ky.  189S)  45  S.  W. 
Rep.  451. 

4.  General  Agency.  —  Baxter  v.  Hutchings.  49 
111.  116;  Greene  v.  McDonald,  70  Vt.  372. 

The  Fact  that  a  Person  Purchased  a  Lot  as 
Agent  of  Another  does  not  give  him  implied 
power  to  contract  in  behalf  of  the  latter  for 
the  erection  of  a  building  thereon;  and  if  he 
is  furnished  with  funds  as  agent,  and  in- 
structed to  build  a  house  with  such  funds,  he 
will  have  no  implied  power  to  build  on  credit, 
and  his  mere  possession  of  the  premises  will 
confer  no  power  on  him  to  bind  anybody's  in- 
terest but  his  own.  Proctor  v.  Tows,  115  111. 
138. 

5.  Apparent  Authority  of  Agent.  —  Mammoth 
Min.  Co.  v.  Salt  Lake  Foundry,  etc.,  Co.,  151 
U.  S.  447,  affirming  6  LUah  351  See  also  Wil- 
liams 7'.  Uncom  pahgre  Canal  Co.,  13  Colo.  469. 

6.  Ratification.  —  Osgood  v.  Pacey,  23  III. 
App.  116. 

7.  Burden  of  P.oving  Agency. —  Corbett  v. 
Chambers,  109  Cal.  178;  Rico  Reduction,  etc  , 
Co.  v.  Musgrave,  14  Colo.  79;  Baxter  v. 
Hutchings,  49  111.  116;  Shinn  v.  Matheny,  48 
111.  App,  135. 

Limitation  on  Amount  of  Expenditure.  —  In  an 
action  to  enforce  a  mechanic's  lien  for  build- 
ings erected  under  a  contract  with  one  who 
can  properly  be  regarded  the  agent  of  the 
owner,  it  is  not  necessary  for  the  claimant  to 
allege  or  prove  that  the  agent  had  not  ex- 
pended more  than  he  was  authorized  to  expend 
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20.  Contractors  —  a.  In  General. — Where  statutes  provide  for  a  mechanic's 
lien  in  favor  of  persons  furnishing  materials  or  performing  labor  in  the  con- 
struction of  buildings  without  qualifications  with  regard  to  the  persons  to  or 
for  whom  the  materials  are  furnished  or  labor  performed,  it  has  been  held  that 
a  person  furnishing  materials  to  or  performing  labor  for  a  contractor  was 
entitled  to  a  lien ; 1  but  under  statutes  conferring  a  lien  for  labor  and  materials 
furnished  under  a  contract  with  the  owner,  the  person  contracting  with  the 
owner  to  construct  a  building  or  improvement  cannot  subject  the  property  to 
a  lien  in  favor  of  persons  who  perform  labor  or  furnish  materials  to  him,  as 
such  labor  is  not  done  nor  are  the  materials  furnished  by  such  persons,  under 
a  contract  with  the  owner,  and  therefore  under  such  statutes  persons  perform- 
ing labor  for  or  furnishing  materials  to  the  contractor  are  not  entitled  to 
liens.2  In  some  cases  it  is  held  under  statutes  conferring  liens  in  favor  of 
persons  furnishing  materials  or  performing  labor  under  a  contract  with  the 
owner  or  his  agent,3  or  with  the  "  consent  "*  of  the  owner,  that  the  original 
contractor  is  to  be  regarded  as  impliedly  authorized  by  the  owner  to  contract 
for  materials  and  labor,  or  such  labor  and  materials  are  to  be  considered  as 
performed  or  furnished  with  the  consent  of  the  owner,  so  as  to  entitle  the 
persons  performing  labor  or  furnishing  materials  under  contract  with  such 
contractor  to  a  lien. 


before  making  the  contract  with  the  claimant, 
but  if  the  owners  of  the  property  desire  to 
escape  liability  by  showing  that  their  agent 
had  exceeded  the  limits  of  his  powers  in 
making  the  contract  with  the  claimant,  it  was 
their  duty  to  have  averred  and  proved  it. 
Colorado  Iron  Works  v.  Taylor,  12  Colo.  App. 
451- 

1.  Power  of  Contractors  to  Subject  Property  to 
Lien.  —  Patent  Brick  Co.  v.  Moore,  75  Cal.  205 ; 
Allen  v.  Redward,  10  Hawaii  151 ;  Colter  v. 
Frese,  45  Ind.  96,  cited  and  explained  in  Hop- 
kins v.  Hudson,  107  Ind.  191;  Gurney  v. 
Walsham,  16  R.  I.  698.  See,  however,  Con- 
sociated  Presb.  Soc.  v.  Staples,  23  Conn.  544; 
Smith  v.  Congregational  Soc,  23  Conn.  635; 
Benedict  v.  Danbury,  etc.,  R.  Co.,  24  Conn.  320. 

Where  the  statute  merely  provides  for  a  lien 
in  favor  of  materialmen  without  designation 
of  the  person  to  whom  the  malerial  shall  have 
been  furnished,  a  lien  would  exist  in  favor  of 
a  person  furnishing  materials  to  the  original 
contractor.  Leitch  v.  Central  Dispensary, 
etc.,  Hospital,  6  App.  Cas.  (D.  C.)  247. 

2.  Contract  with]  "  Owner  "  —  Contract  with 
Contractor  Insufficient  —  Arkansas.  —  Tucker  v. 
St.  Louis,  etc.,  R.  Co.,  59  Ark.  81. 

Georgia.  —  Cartter  v.  Rome,  etc.,  Constr. 
Co.,  8g  Ga.  158. 

Illinois.  —  Dawson  v.  '  Harrington,  12  111. 
300;  Arbuckle  v.  Illinois  Midland  R.  Co.,  Si 
111.  429. 

Indiana.  —  Woodward  v.  McLaren,  100  Ind. 
586. 

Kansas.  —  Clark  v.  Hall,  10  Kan.  80. 

Massachusetts.  —  Belding  v.  Cushing,  1  Gray 
(Mass.)  576;  Donahy  v.  Clapp,  12  Cush. 
(Mass.)  440. 

Mississippi.  —  Shotwell  v.  Kilgore,  26  Miss. 
125;  Holmes  v.  Shands,  26  Miss.  639,  27  Miss. 
40. 

Oregon.  —  Tatum  v.  Cherry,  12  Oregon  135. 

Pennsylvania.  — Steinmetz  v.  Boudinot,  3  S. 
&  R.  (Pa.)  541. 

Rhode  Island.  —  Hatch  v.  Faucher,  15  R. 
I.  459- 


South  Carolina.  —  Kelley  v.  Slate  Bank, 
McMull.  Eq.  (S.  Car.)  431. 

Texas.  —  Shields  v.  Morrow,  51  Tex.  393; 
Horan  v.  Frank.  51  Tex.  401. 

Vermont. — Greenough  v.  Nichols,  30  Vt.  768. 
West    Virginia.  —  Richardson  v.  Norfolk, 
etc.,  R.  Co.,  37  W.  Va.  641. 

See  also  Clark  v.  Schatz,  24  Minn.  300. 
Compare  Sparks  v.   Dunbar,   102  Ga.  129; 
Johnson  v.  Pike,  35  Me.  291. 

3.  Contractor  as  Agent  of  Owner.  —  Neeley  v. 
Searight,  113  Ind.  316.  See  also  Hopkins  v. 
Hudson,  107  Ind.  191.  See,  however,  McCune 
v.  Snider,  9  Ohio  Cir.  Dec.  572. 

4.  "  Consent "  of  Owner  to  Labor  for  or  Materials 
Furnished  Contractor.  —  Norton  v.  Clark,  85  Me. 
357,  Parker  v.  Bell,  7  Gray  (Mass.)  429;  Dew- 
ing v.  Congregational  Soc,  13  Gray  (Mass.) 
414;  Weeks  v.  Walcott,  15  Gray  (Mass.)  54; 
Shaw  v.  Tompson,  105  Mass.  345;  Hilton  v. 
Merrill,  106  Mass.  528;  Moore  v.  Erickson,  158 
Mass.  71;  Bowen  v.  Phinney,  162  Mass.  593, 
44  Am.  St.  Rep.  391;  Borden  v.  Mercer,  163 
Mass.  7;  Wahlst  rom  v.  Trulson,  165  Mass.  429; 
Daley  v.  Legate,  169  Mass.  257;  Perry  1. 
Potashinski,  169  Mass.  351;  Monaghan  v. 
Goddard,  173  Mass.  468;  Wheeler  v.  Scofield, 
67  N.  Y.  311;  Bevan  v.  Thackara,  143  Pa.  St. 
182,  24  Am.  St.  Rep.  529;  Bodey  v.  Thackara, 
143  Pa.  St.  171,  24  Am.  St.  Rep.  526.  Compare 
Alderman  v.  Hartford,  etc.,  Transp.  Co.,  66 
Conn.  47;  La  Pasta  v.  Weil,  (Supm.  Ct.  App. 
T.)  20  Misc.  (N.  Y.j  554.  reversing  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  10;  De  Lorenzo 
v.  Von  Raitz,  44  N.  Y.  App.  Div.  329;  Geddes 
v.  Bowden,  19  S.  Car.  1. 

"  Request  "  of  Owner.  —  When  a  person  is 
employed  by  the  owner  of  a  lot  to  grade,  fill 
in,  or  otherwise  improve  the  same,  and  he 
employs  laborers  to  assist  him  in  performing 
the  work,  the  services  of  such  laborers  must 
be  considered  as  having  been  rendered  at  the 
request  of  the  owner  within  the  meaning  of  the 
Oregon  statute  giving  a  lien  for  such  services 
when  rendered  "  at  the  request  of  the  owner." 
Piltz  v.  Killingsworth,  20  Oregon  432. 
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At  the  Present  Time  the  statutes  in  many  instances  expressly  provide  for 
either  direct  or  subordinate  liens  in  favor  of  subcontractors,1  or  persons  per- 
forming labor  fora  or  furnishing  materials  to  the  head  contractor,-'1  though  no 
contract  relation  exists  between  the  owner  and  such  persons. 

Assent  of  Owner  to  Subcontract.  —  The  fact  that  the  owner  consents  to  the  sub- 
letting of  the  contract  by  the  head  contractor  does  not  make  the  subcontractor 
a  head  contractor  so  as  to  entitle  him  to  a  lien  as  a  head  or  original  contractor.4 


1.  Statutory  Provisions  for  Liens  to  Subcontract- 
ors—  United  States.  —  Central  Trust  Co.  v. 
Richmond,  etc.,  K.  Co,  (C.  C.  A.)  68  Fed. 
Rep.  90;  Central  Trust  Co.  v.  Bridges,  16  U. 
S.  App.  115. 

Connecticut,  —  Kinney  v.  Blackmer,  55  Conn. 
261. 

District  of  Columbia.  —  Spalding  v.  Dodge, 
6  Mackey  (D.  C.)  289. 

Illinois.  —  Smith  Bridge  Co.  v.  Louisville, 
etc.,  Air  Line  R.  Co.,  72  111.  506;  Nevvhall  v. 
Kastens,  70  111.  156;  Havighorst  v.  Lindberg, 
67  111.  4C3;  Rothgerber  v.  Dupuy,  64  111.  452; 
Ahern  v.  Evans,  66  111.  125;  Koeritz  v.  Neimes, 
26  111.  App.  562;  Doyle  v.  Munster,  27  111. 
App.  130;  St.  Louis,  etc.,  R.  Co.  v.  Kerr,  48 
111.  App.  496,  affirmed  153  111.  182. 

Indiana.  —  Thompson  v.  Shepard,  85  Ind. 
352. 

Kansas.  —  Rice  v.  Brown,  1  Kan.  App.  646. 

Minnesota.  —  O'Neil  v.  St.  Olaf's  School,  26 
Minn.  329:  Spafford  v.  Duluth,  etc.,  R.  Co., 
48  Minn.  515. 

Missouri.  —  McLaughlin  v.  Schavvacker,  31 
Mo.  App.  3*35;  Crane  Co.  v.  Hanley,  etc.,  Co., 
53  Mo.  App.  510. 

Montana.  —  Merrigan  v.  English,  9  Mont. 

"3- 

New  York.  —  Pendleburg  v.  Meade,  1  E.  D. 
Smith  (N.  Y.)  728. 

Ohio.  —  Brush  Electric  Co.  v.  Warwick  Elec- 
tric Mfg.  Co.,  6  Ohio  Dec.  475.  \  Ohio  N.  P. 
279. 

Pennsylvania.  —  Howell  v.  Campbell,  12 
Phila.  (Pa.)  388,  35  Leg.  Int.  (Pa.)  78;  Know- 
Ian  v.  Ellis,  12  Phila.  (Pa.)  396,  35  Leg.  Int. 
(Pa.)  134. 

Rhode  Island.  —  Hatch  v.  Faucher,  15  R.  I. 
459- 

Tennessee. —  Green  v.  Williams,  92  Tenn.  220. 

Washington.  —  Huttig  Bros.  Mfg.  Co.  v. 
Denny  Hotel  Co.,  6  Wash.  122. 

Wisconsin.  —  Bertheolet  v.  Parker,  43  Wis. 
551;  Seeman  v.  Biemann,  108  Wis.  365. 

Where  a  lien  is  given  in  favor  of  a  subcon- 
tractor for  labor,  it  includes  the  labor  of  his 
employees  as  well  as  his  own  labor.  Hatch  v. 
Faucher,  15  R.  I.  459. 

Several  Contractors  for  Same  Building.  —  The 
term  "  contractor  "  is  not  confined  to  one  hav- 
ing a  contract  for  the  construction  of  an  entire 
building.  The  owner  may  commit  its  main 
divisions  to  different  contractors,  with  power 
to  each  in  his  department  to  bind  the  building 
wiih  a  lien.  Schenck  v.  Uber,  81  Pa.  St.  31; 
Duff  v.  Hoffman.  63  Pa.  St.  192. 

Plumbing.  —  A  person  having  a  contract  for 
plumbing  alone  has  been  held  to  be  a  "  con- 
tractor "  so  as  to  enable  him  to  bind  the  prop- 
er! v  by  liens.  Owen  v.  Johnson,  174  Pa.  St.  99. 

Architect  as  "Contractor."  —  Goodfellow  v. 
Manning,  148  Pa.  St.  96. 


"  Written  Assent  "  of  Owner  to  Subcontract.  — 
Hartford  Bldg.,  etc.,  Assoc.  v.  Goldreyer,  71 
Conn.  95. 

2.  For  Labor  Performed  for  Contractor.  —  Wads- 
worth  v.  Hodge,  88  Ala.  500;  Willamette 
Steam  Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229;  Spalding  v. 
Dodge,  6  -Mackey  (D.  C.)  289;  Hamilton  v. 
Naylor,  72  Ind.  171:  Thompson  v.  Shepard, 
85  Ind.  352:  Mornan  ».  Carroll,  35  Iowa  22; 
Smalley  v.  Gearing,  121  Mich.  190;  American 
Brick,  etc.,  Co.  v.  Drinkhouse,  59  N.  J.  L.  462; 
Pilz  v.  Killingsworth,  20  Oregon  432;  Heald 
v.  Hodder,  5  Wash.  677. 

3.  For  Materials  Furnished  Contractor  —  Ala- 
bama.—  Geiger  v.  Hussey,  63  Ala.  338;  Wads- 
worth  v.  Hodge,  88  Ala.  500. 

California,  —  Patent  Brick  Co.  v.  Moore,  75 
Cal.  205;  Willametle  Steam  Mills  Lumbering, 
etc.,  Co.  v.  Los  Angeles  College  Co.,  94  Cal. 
229. 

District  of  Columbia.  —  Spalding  v.  Dodge, 
6  Mackey  (D.  C.)  289;  Somerville  v.  Williams, 
12  App.  Cas.  (D.  C.)  520. 

Georgia,  —  Gress  Lumber  Co.  v.  Rogers,  85 
Ga.  587. 

Hawaii.  —  Allen  v.  Lincoln,  12  Hawaii  356. 
Illinois.  —  Cary-Lombard    Lumber    Co.  v. 
Fullen wider,  150  111.  629. 

Indiana.  —  Crawford  v.  Crockett,  55  Ind. 
220:  Hamilton  v.  Naylor,  72  Ind.  171 ;  Smith 
v.  Newbaur,  144  Ind.  96. 

Iowa.  —  Bartlett  v.  Mahlum,  88  Iowa  329; 
Janes  v.  Osborne,  108  Iowa  409. 

Kansas.  —  Delahay  v.  Goldie,  17  Kan.  263. 
Maryland. — Sodini  v.  Winter,  32  Md.  130. 
See  also  Franklin  F.  Ins.  Co.  v.  Coates,  14  Md. 
285. 

Michigan.  —  Smalley  v.  Gearing,  121  Mich. 
190. 

Montana.  —  Bardwell  v.  Anderson,  13  Mont. 
87. 

Nebraska.  —  Pomeroy  v.  White  Lake  Lum- 
ber Co.,  33  Neb.  243. 

New  Jersey .  —  Atlantic  Coast  Brewing  Co.  v. 
Donnelly,  59  N.  J.  L.  48. 

New  York.  —  Hazard  Powder  Co.  v.  Byrnes, 
(C.  PI.  Spec.  T.)  12  Abb.  Pr.  (N.  Y.)  469,  21 
How.  Pr.  (N.  Y.)  189;  Pell  v.  Baur,  133  N.  Y. 
377. 

Oregon.  —  Willamette  Lumbering  Co.  v.  Mc- 
Leod,  27  Oregon  272;  Watson  v.  Noonday  Min. 
Co.,  37  Oregon  287. 

Pennsylvania. — Owen  v.  Johnson,  174  Pa. 
St.  99. 

Tennessee.  —  Green  v.  Williams,  92  Tenn. 
220. 

Washington.  —  Fairhaven  Land  Co.  v.  Jor- 
dan, 5  Wash.  729. 

West  Virginia.  —  Central  City  Brick  Co.  v. 
Norfolk,  etc  ,  R.  Co.,  44  W.  Va.  286. 

4.  Assent  of  Owner  to  Subcontract. — Richmond, 
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Statutory  Provisions  with  Regard  to  Filing  Building  Contract. — -In  New  Jersey  liens 
are  given  in  the  first  instance  in  favor  of  persons  who  perform  labor  for  or 
furnish  materials  to  a  contractor  or  builder,  but  the  statutes  further  provide 
that  if  the  building  contract  is  in  writing  and  is  filed  with  the  county  clerk, 
the  owner  shall  be  liable  only  to  the  contractor,  and  when  the  contract  is 
properly  filed  no  liens  can  be  enforced  in  favor  of  persons  performing  labor 
for  or  furnishing  materials  to  the  contractor  or  builder.1 

b.  Provisions  in  Building  Contracts  Against  Liens.  —  Though  the 
statute  provides  generally  for  liens  in  favor  of  persons  furnishing  materials  to 
or  performing  labor  for  the  head  contractor,  still  it  has  been  held  that  if  the 
building  contract  expressly  provides  that  no  liens  shall  attach  therefor,  per- 
sons performing  labor  for  or  furnishing  materials  to  the  head  contractor  will 
not  be  entitled  to  liens,  as  they  will  be  chargeable  with  and  bound  by  the 
terms  of  the  building  contract.3  In  other  cases,  however,  it  has  been  held 
that  as  the  lien  of  such  persons  is  provided  for  by  statute,  their  rights  thereto 
cannot  be  affected  by  stipulations  in  the  building  contract.3  A  provision  in 
the  building  contract  that  the  contractor  shall  not  sublet  the  contract  without 
the  consent  of  the  owner  does  not  prevent  mechanics'  liens  from  arising  in 
favor  of  subcontractors  though  the  owner  did  not  consent  to  the  subcontract.4 

c.  Character  of  Liens.  —  The  liens  provided  by  the  several  statutes  in 
favor  of  persons  performing  labor  for  or  furnishing  materials  to  the  head  con- 
tractor may  be  practically  divided  into  two  classes.  According  to  the  design  of 
one  set  of  statutes  a  lien  is  provided  for  in  favor  of  such  person  independent 
of  the  lien  of  the  head  contractor.5  Under  other  statutes  the  lien  is  a  deriva- 
tive one  and  subordinate  to  the  lien  of  the  head  contractor,  and  exists  by  way 
of  subrogation  to  the  lien  of  the  contractor.6 

d.  Constitutional  Law.  —  Statutes  giving  to  subcontractors,  etc.,  liens 
for  materials  furnished,  services  rendered,  etc.,  are  constitutional,  being  sus- 
tained on  the  ground  that  the  statutes  annex  the  lien  as  an  incident  to  the 
contract  of  the  owner  with  the  contractor,  by  which  the  owner  is  considered  as 
impliedly  authorizing  him  to  contract  for  labor,  materials,  etc.,  on  the  credit 
of  the  property.7 

etc.,  Constr.  Co.  v.  Richmond,  etc.,  R.  Co.,  Richmond,  etc.,  R.  Co.,  (C.  C.  A.)  68  Fed. 
(C.  C.  A.)  68  Fed.  Rep.  105.  See  also  Central  Rep.  90;  Wood  v.  Gumm,  67  111.  App.  518; 
Trust  Co.  v.  Bridges,  16  U.  S.  App.  115,  57  Doyle  v.  Munster,  27  111.  App.  130;  Brin  v. 
Fed.  Rep.  753.  Larimer,  62  111.  App.  6^7;  Bovven  v.  Phinney, 

1.  Statutory  Provisions  as  to  Filing  Building  162  Mass.  593,  44  Am.  St.  Rep.  391;  Perry  v. 
Contract.  —  Ayres  v.  Revere,  25  N.  J.  L.  474;  Potashinski,  169  Mass.  351;  Merrigan  v.  Eng- 
Budd  v.  Lucky,  2S  N.  J.  L.  484;  Van  Pelt  v.  lish,  9  Mont.  113;  Hunter  v.  Truckee  Lodge 
Hartough,  31  N.  J.  L.  331;  Scudderj/.  Harden,      No.  14,  14  Nev.  24. 

31  N.  J.  Eq.  503;  Young  v.  Wilson,  44  N.  J.  6.  Geiger  v.  Hussey,  63  Ala.  338;  Whitla  v. 
L.  157;  Anderson  v.  Huff,  49  N.  J.  Eq.  349;  Taylor,  6  La.  Ann.  480;  Nolle  v.  Creditors,  6 
Willetls  v.  Earl,  53  N.  J.  L.  270;  Anderson  Mart.  N.  S.  (La.)  168;  Taylor  v.  Crain,  16  La. 
Lumber  Co.  v.  Friedlander,  54  N.  J.  L.  375;  290;  Schwartz  v.  Cronan,  30  La.  Ann.  993. 
Pimlott  v.  Hall,  55  N.  J.  L.  192;  Earle  v.  Wil-  Seesufra,  this  title,  Origin  and  Nature. 
lets,  56  N.  J.  L.  334;  Weaver  v.  Atlantic  7.  Constitutional  Law —  United  States. — 
Roofing  Co.,  57  N.J.  Eq.  547;  LaFoucherie  v.  Jones  v.  Great  Southern  Fireproof  Hotel  Co., 
Knutzen,  58  N.  J.  L.  234;  Freedrnan  v.  Sand-  86  Fed.  Rep.  370,  reversing  79  Fed.  Rep.  477, 
knop,  53  N.  J.  Eq.  243.  reversed  ov\  other  grounds  177  U  S.  449  (constru- 

2.  Provisions  in  "Building  Contract  Against  ing  Ohio  statute  and  refusing  to  follow  Palmer 
Liens.  —  Gimbert  v.  Madden,  2  Ohio  N.  P.  346,  v.  Tingle,  55  Ohio  St.  423,  on  the  ground  that 
3  Ohio  Dec.  497;  Schroeder  v.  Galland,  134  it  was  decided  after  the  building  contract  in 
Pa.  St.  277,  19  Am.  St.  Rep.  691;  Dersheimer     question  was  made). 

v.  Maloney,  143  Pa.  St.  532;  Seeman  v.  Bie-  California.  —  Hicks  v.  Murray,  43  Cal.  515. 
mann,  108  Wis.  365.  Connecticut.  —  Paine  v.  Tillinghast,  52  Conn. 

3.  Atlanlic  Coast  Brewing  Co.  v.  Donnelly,  532. 

59  N.  J.  L.  48.  See  also  Huttig  Bros.  Mfg.  Hawaii.  —  Allen  v.  Redward,  10  Hawaii 
Co.  v.  Denny  Hotel  Co,,  6  Wash.  122.  151. 

4.  Provision   Against   Subletting   Contract. —         Indiana.  —  Smith  v.  Newbaur,  144  Ind.  95. 
Wahlstrom  v.  Trulson,  165  Mass.  431;  Perry         Kentucky.  —  Hightower  v.  Bailey,  (Ky.  1900) 
v.  Potashinski,  169  Mass.  351.  56  S.  W.  Rep.  147. 

j>.  Character  of  Lien,  — Central  Trust  Co.  v.        Maine.  —  Atwood  v.  Williams,  40  Me.  40Q, 

334  Volume  XX. 


Who  May  Subject 


MECHANICS'  URNS. 


Property  to  Lien. 


21.  Subcontractors.  —  Under  statutes  which  provide  for  liens  in  favor  of 
persons  furnishing  materials  or  performing  labor  upon  buildings  under  a  con- 
tract with  the  owner  or  his  contractor,  a  subcontractor  cannot  subject  the 
property  to  a  lien  for  labor  or  materials  furnished  under  a  contract  with  him  ; 
that  is,  a  contractor  of  a  subcontractor,1  or  persons  performing  labor  for  a 
subcontractor,2  or  furnishing  materials  3  to  a  subcontractor,  are  not  entitled  to 
a  mechanics'  lien.  Some  of  the  later  statutes  expressly  provide  for  me- 
chanics' liens  in  favor  of  persons  performing  labor  for  or  furnishing  materials 


Maryland. — Treusch  7'.  Shryock,  51  Md.  162. 

Massachusetts.  —  Donahy  v.  Clapp,  12  Cush. 
(Mass.)  440;  Bowen  v.  Phinney,  162  Mass.  593, 
44  Am.  St.  Rep.  391. 

Michigan.  — -  Smalley  v.  Gearing,  121  Mich. 
190,  distinguishing  John  Spry  Lumber  Co.  v. 
Sault  Sav.  Bank  L.  &  T.  Co.,  77  Mich.  199,  18 
Am.  Si.  Rep.  396. 

Minnesota .  —  Laird  v.  Moonan.  32  Minn.  358; 
Bardwell  v.  Mann,  46  Minn.  285. 

Missouri. —  Henry,  etc,  Co.  v.  Evans,  97 
Mo.  47,  overriding  18  Mo.  App.  497. 

Montana.  —  Merrigan  v.  English,  9  Mont. 
"3- 

Nebraska.  —  Ballou  v.  Black,  21  Neb.  131. 
Nevada.  —  Hunter  v.  Truckee  Lodge  No.  14, 
14  Nev.  24. 

Rhode  Island.  — Gurney  v.  Walsham,  16  R.  I. 
699. 

Tennessee.  —  Cole  Mfg.  Co.  v.  Falls,  90  Tenn. 
466. 

Virginia.  —  Roanoke  Land,  etc.,  Co.  v. 
Karn,  80  Va.  589;  Norfolk,  etc.,  R.  Co.  v. 
Howison,  8r  Va.  125. 

Washington.  —  Spokane  Mfg.,  etc.,  Co.  v. 
McChesney,  1  Wash.  609. 

Wisconsin.  —  Mallory  v.  La  Crosse  Abattoir 
Co.,  80  Wis.  170. 

See,  however,  Crawford  v.  Tingle,  55  Ohio 
St.  423. 

1.  No  Lien  in  Favor  of  Contractor  of  Subcon- 
tractor—  United  Slates.  —  Central  Trust  Co.  v. 
Richmond,  etc..  R.  Co.,  54  Fed.  Rep.  723. 

District  of  Columbia.  —  Herrell  v.  Donovan, 
7  App.  Cas.(D.  C.)  322;  Leitch  v.  Central  Dis- 
pensary, etc.,  Hospital,  6  App.  Cas.  (D.  C.)  247. 

Illinois.  —  Newhall  v.  Kastens,  70  111.  160; 
Rothgerber  v.  Dupuy,  64  111.  452;  Smith  Bridge 
Co.  v.  Louisville,  etc.,  Air  Line  R.  Co.,  72  111. 
506;  Andrews,  etc.,  Co.  v.  Atwood,  167  III. 
249,  affirming  67  111.  App.  303;  Culver  v.  At- 
wood, 170  111.  432;  Berkowsky  v.  Sable,  43  111. 
App.  410. 

Kansas.  —  Nixon  v.  Cydon  Lodge  No.  5,  56 
Kan.  298. 

Pennsylvania.  —  Harlan  v.  Rand,  27  Pa.  St. 
5«- 

Rhode  Island.  —  Morrison  v.  Whaley,  16  R.  I. 
715. 

South  Carolina. — Geddes  v.  Bovvden,  19  S. 
Car.  1. 

West  Virginia.  —  McGugin  v.  Ohio  River 
R.  Co.,  33  W.  Va.  63. 

Wisconsin.  —  Kirbv  McGarry,  16  Wis.  68; 
Harbeck  v.  Southwell,  18  Wis.  418. 

But  see  Spafford  v.  Duluth,  etc.,  R.  Co.,  48 
Minn.  515,  holding  that  under  the  Minnesota 
statute,  which  provides  that  whoever  furnishes 
labor,  material,  etc.,  by  virtue  of  any  contract 
with  the  owner  or  by  virtue  of  any  subcontract 
with  any  original  contractor,  shall  have  a  lien, 


a  contractor  or  a  subcontractor  is  entitled  to 
a  lien,  and  the  term  "subcontractor"  is 
not  to  be  restricted  merely  to  those  standing 
in  direct  contract  relation  with  the  original 
contractor.  See  also  Meats  v.  Stubbs,  45  Iowa 
675;  Utter  7'.  Crane,  37  Iowa  631;  Lumbard  v. 
Syracuse,  etc.,  R.  Co.,  64  Barb.  (N.  Y.)  609; 
Mundt  v.  Sheboygan,  etc.,  R.  Co.,  31  Wis.  451. 

2.  Labor  Performed  for  Subcontractor.  —  Cen- 
tral Trust  Co.  v.  Richmond,  etc.,  R.  Co.,  54 
Fed.  Rep.  723;  Turcot!  v.  Hall,  8  Ala.  522; 
Ahern  v.  Evans,  66  111.  125;  Newhall  v. 
Kastens,  70  III.  156;  Cairo,  etc.,  R.  Co.  v. 
Watson,  85  111.  531;  Berkowsky  v.  Sable,  43 
111.  App.  410;  Wood  v.  Donaldson,  17  Wend. 
(N.  Y.)  550,  affirmed  22  Wend.  (N.  Y.)  395; 
Morrison  v,  Whaley,  16  R.  I.  715;  McGugin  v. 
Ohio  River  R.  Co.,  33  W.  Va.  67.  Compare 
Mundt  v.  Sheboygan,  etc.,  R.  Co.,  31  Wis.  451. 

"  Consent "  of  Owner  to  Labor  Performed  for 
Subcontractor  not  implied  from  notice  of  sub- 
contract. O'Driscoll  v.  Bradford,  171  Mass. 
231.  See  also  Alderman  v.  Hartford,  etc., 
Transp.  Co.,  66  Conn.  47;  Worthen  v.  Cleave- 
land,  129  Mass.  570. 

3.  Materials  Furnished  Subcontractor  —  United 
States.  —  Central  Trust  Co.  v.  Richmond,  etc., 
R.  Co.,  54  Fed.  Rep.  723. 

District  of  Columbia.  —  Monroe  v.  Hannan, 
r8  D.  C.  T97;  Leitch  v.  Central  Dispensary,  etc.,- 
Hospital.  6  App.  Cas.  (D.  C.)  247;  Herrell  v. 
Donovan,  7  App.  Cas.  (D.  C.)  322;  Somerville 
v.  Williams,  12  App.  Cas.  (D.  C.)  520. 

Illinois.  —  Rothgerber  v.  Dupuy,  64  111.  452; 
Ahern  v.  Evans,  66  111.  125;  Newhall  v.  Kas- 
tens, 70  111.  156;  Cairo,  etc.,  R.  Co.  v.  Watson, 
85  111.  531;  Schaar  v.  Knickerbocker  Ice  Co., 
149  111.  441,  reversing  50  111.  App.  231. 

New  Jersey.  —  Carlisle  v.  Knapp,  51  N.  J. 
L.  329. 

ATezi<  York.  —  Heroy  v.  Hendricks,  4  E.  D. 
Smith  (N.  Y.)  768;  Wood  v.  Donaldson,  17 
Wend.  (NT.  Y.)  550. 

Ohio.  —  Stephens  v.  United  Railroads  Stock 
Yard  Co.,  29  Ohio  St.  227. 

Pennsylvania.  —  Rand  v.  Leeds,  2  Phila. 
(Pa.)  160,  13  Leg.  Int.  (Pa.)  308;  Southwark 
Mortar  Co.  v.  Cassell,  15  Pa.  Super.  Ct.  330; 
Duff  v.  Hoffman,  63  Pa.  St.  193;  Harlan  v. 
Rand,  27  Pa.  St.  511. 

Tennessee.  —  Bedford  Stone  Co.  v.  Board  of 
Publication,  91  Tenn.  200;  Lowenstein  7/.  Rey- 
nolds, 92  Tenn.  543;  Haynes  v.  Holland, 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  400. 

Texas.  —  Mills  v.  Paul,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  558. 

Wisconsin.  —  Kirby  v.  McGarry,  16  Wis.  68; 
Harbeck  v.  Southwell,  18  Wis.  418. 

Compare  Allen  v.  Red  ward,  10  Hawaii  151; 
Western  Sash,  etc  ,  Co.  v.  Buckner,  80  Mo. 
App.  95;  Zarrs  v.  Keck,  40  Neb.  456. 
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to  subcontractors  in  remote  degrees.1 

22.  Materialmen.  —  Under  statutes  which  give  liens  for  materials  furnished 
or  labor  performed  in  the  erection  of  any  building,  etc.,  under  a  contract 
with  the  owner,  contractor,  or  subcontractor,  a  materialman  who  merely  fur- 
nishes material  to  be  used  in  a  building  is  not  a  contractor  or  subcontractor, 
and  cannot  subject  the  property  to  liens  in  favor  of  the  person  from  whom 
he,  in  the  first  instance,  purchases  the  materials;  in  other  words,  no  lien 
exists  in  favor  of  persons  who  sell  materials  to  another,  who  resells  them  to 
the  owner,  his  contractor  or  subcontractor,  to  be  used  in  the  construction  of 
the  building;3  nor  are  persons  who  perform  labor  upon  materials,  to  fit  them 
for  delivery  by  the  materialman,  entitled  to  liens  upon  the  building  in  which 
the  materials  are  used.3  In  some  jurisdictions  it  is  held  that  while  a  person 
who  contracts  with  the  owner  or  his  contractor  to  furnish  material,  consisting 
of  common  articles  of  merchandise,  cannot  be  considered  a  contractor  or  sub- 
contractor so  as  to  entitle  his  vendor  to  a  lien,4  still  if  a  person  contracts  to 
furnish  to  the  owner  or  his  contractor  materials  in  a  manufactured  condition, 
which  are  not  kept  on  sale  in  the  market,  he  is  to  be  considered  a  con- 
tractor or  subcontractor  so  as  to  entitle  persons  who  perform  labor  or 
furnish  materials  in  the  manufacture  of  such  articles  to  liens  as  for  labor 
performed  or  material  furnished  to  a  contractor  or  subcontractor.5 


1.  Statutory  Changes  in  General  Eule — Ala- 
bama. —  Wadsvvorth  v.  Hodge,  83  Ala.  500. 

California.  —  Macoinber  v.  Bigelow,  126 
Cal.  9. 

District  of  Columbia.  —  Spalding  v.  Dodge,  6 
Mackey  (D.  C.)  289. 

Illinois.  —  Andrews,  etc.,  Co.  v.  Atvvood,  167 
111.  249,  affirming  67  111.  App.  303;  Culver  v. 
Atwood,  170  111.  432. 

Indiana. —  Barker  v.  Buell,  35  Ind.  297; 
Smith  v.  Newbauer,  144  Ind.  96. 

Iowa. — Janes  v.  Osborne,  108  Iowa  409. 

Minnesota.  —  Emery  v.  Hertig,  60  Minn.  54; 
Ryan  Drug  Co.  v.  Rowe,  66  Minn.  4S0;  Pitts- 
burg Plate-Glass  Co.  v.  Sisters  of  Sorrowful 
Mother,  (Minn.  1901)  85  N.  W.  Rep.  829. 

Missouri. —  Rapauno  Chemical  Co.  v.  Green- 
field, etc.,  R.  Co.,  59  Mo.  App.  6. 

Montana.  —  Duignan  v.  Montana  Club,  16 
Mont.  189. 

Nebraska.  —  Stewart-Chute  Lumber  Co.  v. 
Missouri  Pac.  R.  Co.,  28  Neb.  39. 

New  Jersey.  —  Garrison  v.  Borio,  (N.  J.  1901) 
47  Atl.  Rep.  1060,  distinguishing  Carlisle  v. 
Knapp,  51  N.  J.  L.  329. 

New  York. — Voge!  v.  Luitwieler,  52  Hun 
(N.  Y.)  184;  Brainard  v.  Kings  County,  155  N. 
Y.  538,  affirming  84  Hun  (N.  Y.)  290. 

Texas.—  Berry  v.  McAdams.  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  952;  Bassett  v.  Mills,  89 
Tex.  162. 

Materials  Furnished  Subcontractor  of  Subcon- 
tractor.—  Zarrs  v.  Keck,  40  Neb.  456. 

2.  No  Lien  for  Material  Furnished  to  Material- 
men—  United  States.  —  Pacific  Rolling-Mill  Co. 
v.  Hamilton,  61  Fed.  Rep.  476;  Pacific  Rolling- 
Mills  Co.  v.  James  St.  Constr.  Co.,  68  Fed. 
Rep.  966,  29  U.  S.  App.  698. 

California.  —  Wilson  v.  Hind,  113  Cal.  357; 
Roebling's  Sons  Co.  v.  Humboldt  Electric 
Light,  etc.,  Co.,  112  Cal.  288. 

Illinois.  —  Roberts  v.  Gates,  64  111.  374. 

Indiana. — Caulfield  v.  Polk,  17  Ind.  App. 
429. 

Kentucky.  —  Hightower?'.  Bailey,  (Ky.  1900) 
56  S.  W.  Rep.  147, 


Missouri.  —  Hause  v.  Thompson,  36  Mo. 
450;  Hause  v.  Carroll,  37  Mo.  578;  Ray  County 
Sav.  Bank  v.  Cramer,  54  Mo.  App.  587.  Com- 
pare  Western  Sash,  etc.,  Co.  v.  Buckner,  80 
Mo.  App.  95,  2  Mo.  App.  Rep.  549. 

Ohio.  —  Horton  v.  Carlisle,  2  Disnev  (Ohio) 
184. 

Pennsylvania.  —  Duff  v.  Hoffman,  63  Pa.  St. 
191;  Schenck  v.  Uber,  81  Pa.  St.  31;  Brown 
v.  Cowan,  no  Pa.  St.  588. 

Tennessee.  —  Haynes  v.  Holland,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  400. 

Thus,  under  a  statute  providing  for  a  lien 
in  favor  of  "  any  person  who  shall  furnish 
materials  "  for  the  construction  of  a  building, 
a  person  who  sells  material  to  another,  who 
himself  sells  it  to  the  owner,  contractor,  or  his 
subcontractor,  is  not  entitled  to  a  lien.  Horlon 
v.  Carlisle,  2  Disney  (Ohio)  184. 

3.  Labor  Performed  for  Materialman.  —  Arnold 
v.  Budlong,  11  R.  I.  56L  See  also  St.  Louis, 
etc.,  R.  Co.  v.  Mathews,  75  Tex.  92. 

4.  Lumber.  —  Merriman  : .  Jones,  43  Minn.  29. 
Glass.  —  For  man  v.  St.  Germain,  81  Minn. 

26:  Ryan  Drug  Co.  v.  Rowe,  66  Minn.  480. 

5.  Manufactured  Materials.  —  Emery  v.  Her- 
tig, 60  Minn.  54;  Pittsburg  Plate-Glass  Co.  v. 
Sisters  of  Sorrowful  Mother,  (Minn.  1901)  S5 
N.  W.  Rep.  829;  Eccleston  v.  Hetting,  17  Mont. 
88.  Compare  Bennett  v.  Shackford,  11  Allen 
(Mass.)  444;  Schenck  v.  Uber,  81  Pa.  St.  31. 

Labor  in  Polishing  Quarried  Stone.  —  Thus,  in 
Emery  v.  Hertig,  60  Minn.  54.  where  quarry- 
men  agreed  to  furnish  polished  granite  col- 
umns to  be  used  in  the  construction  of  a  bank 
building,  and  after  the  stone  was  quarried  it 
was  shaped  and  polished  by  a  third  person,  it 
was  held  that  the  quarrymen  were  contractors, 
and  that  therefore  such  third  person  was 
entitled  to  a  lien  for  his  labor  in  polishing  the 
stone,  as  labor  performed  for  a  contractor. 

Contract  to  Furnish  Ties  for  Railroad.  —  In 
Eccleston  7<.  Hettig,  17  Mont.  SS,  it  was  held  that 
a  person  contracting  with  a  contractor  to  fur- 
nish ties  for  a  railway  10  be  constructed,  was 
a  subcontractor  and  not  a  mere  materialman, 
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24.  Distinction  Between  Materialmen  and  Contractors  or  Subcontractors.  — 
Although  one  may  furnish  materials  to  be  used  in  the  construction  of  a  build- 
ing under  an  express  contract,  he  does  not  become  a  contractor  as  that  term 
is  used  in  the  law  relating  to  mechanics'  liens,  but  the  law  recognizes  a  clear 
distinction  between  contractors,  subcontractors,  materialmen,  and  mechanics.1 
Where  a  contract  made  directly  with  the  owner  of  a  building  involves  both 
the  furnishing  of  materials  and  the  putting  them  in  place,  the  main  con- 
sideration, in  determining  whether  the  person  with  whom  such  contract  is 
made  is  to  be  considered  a  materialman  or  an  original  contractor  within  the 
meaning  of  the  mechanic's-lien  law,  is  whether  the  labor  bestowed  upon  the 
article  or  articles  in  putting  them  in  place  upon  the  building  is  trifling  or  con- 
siderable in  comparison  to  the  price  of  the  article  furnished.2  Thu<,  one 
who  contracted  to  manufacture  at  his  own  works  a  steam  plant  for  a  factory, 
consisting  of  boilers,  engines,  heater,  feed  pipes,  etc.,  and  to  deliver  and  put 
the  same  in  place  upon  foundations  prepared  by  the  owner  in  the  building, 
has  been  held  to  be  a  materialman,3  as  has  also  one  having  a  contract  to 
furnish  and  set  up,  complete  and  ready  for  use,  in  a  building  to  be  provided 
by  the  purchaser,  an  "  electrical  plant,"  consisting  of  dynamos,  converters, 
switchboards,  lamps,  etc.,  with  the  necessary  wiring  and  connections.4  Simi- 
larly, one  furnishing  wooden  and  tiling  mantels  is  merely  a  materialman, 
although  such  mantels  were  by  him  placed  in  the  house  and  permanently 
attached  thereto.5  But  one  who  had  a  contract  to  paper  and  decorate  sev- 
eral rooms  in  a  building  has  been  held  an  original  contractor  although  he 
furnished  the  material,  as  the  material  used  in  such  case  might  be  very  trifling 
in  comparison  to  the  labor;0  likewise  one  who  has  a  contract  with  the  owner 
to  do  the  work  of  plumbing  and  to  furnish  the  materials  therefor  in  a  build- 
ing is  an  original  contractor.7  So  also  one  who  has  a  contract  with  the  owner 
to  paint  a  building,  and  of  course  to  furnish  the  materials  therefor,  is  an 
original  contractor.8  To  constitute  one  a  contractor  it  is  not  necessary  that 
he  have  a  contract  for  the  entire  work  of  constructing  the  building.  For  the 
purpose  of  constructing  the  building  the  owner  may  enter  into  different 
original  contracts  for  the  different  departments  of  work  involved  therein,  and 
each  one  with  whom  he  so  contracts  will  be  considered  a  contractor.9 

25.  Corporations  —  a.  In  General.  —  Private  corporations  as  owners  of 
their  property  may  without  question  contract  for  its  improvement  so  as  to 
subject  the  property  to  mechanics'  liens  arising  out  of  the  making  of  the 
improvement,  and  a  corporation  could  not  defeat  the  liens  on  the  ground  that 
its  contract  for  the  improvement  was  ultra  vires;  10  but  as  regards  the  power 
of  public  or  quasi-public  corporations  to  contract  for  the  improvement  of  their 
property  which  is  necessary  for  the  performance  of  their  public  duties,  so  as 
to  subject  such  property  to  mechanics'  liens,  the  cases  are  not  in  accord.11 

and  that  therefore  a  person  performing  labor  Original  Contractor.  —  La  Grill  v.  Mallard,  go 

in  haulingsuch  ties  was  entitled  lo  a  lien  there-  Cal.  373. 

for,  as  labor  performed  for  a  subcontractor.  7.  Person  Having  Contract  for  Plumbing  an 

1.  Person  Furnishing  Materials  under  Express  Original  Contractor.  —  Pacific  Mut.  L.  Ins.  Co. 
Contract  Not  a  Contractor. —  Hinckley  v.  Field's  v.  Fisher,  106  Cal.  224;  Owen  v.  Johnson,  174 
Biscuit,  etc.,  Co.,  qi  Cal.  136.  Pa.  St.  99. 

2.  Criterion  for  Distinction  Between  Material-  8.  Painter  an  Original  Contractor. —  Baird  v. 
man  and  Original  Contractor.  —  Bennetts.  Davis,,  Peall,  92  Cal.  235. 

113  Cal.  337,  54  Am.  St.  Rep.  354.  9.  There  May  Be  Different  Original  Contractors 

3.  Person  Furnishing  Steam  Plant  a  Material-  for  Different  Departments  of  Work.  —  Pacific 
man. — -Hinckley  v.  Field's  Biscuit,  etc.,  Co.,  Mut.  L.  Ins.  Co.  v.  Fisher,  106  Cal.  224; 
91  Cal.  136.  Schenck  v.  Uber,  81  Pa.  St.  31;  Duff  v.  Hoff- 

4.  Ferson    Furnishing    Electrical    Plant    a  man,  63  Pa.  St.  192. 

Materialman.  —  Roebling's  Sons  Co.  v.  Hum-  10.  Corporations. —  General  Fire-Extinguisher 

boldt  Electric  Light,  etc.,  Co.,  112  Cal.  288.  Co.  v.  Magee  Carpet  Works,  (Pa.  1901)49  Atl. 

5.  Person  Furnishing  Mantels  a  Materialman.  Rep.  366. 

—  Bennett  v.  Davis,  113  Cal.  337,  54  Am.  St.  11.  See  supra,  this  title,  Property  Subject  to 

Rep.  354.  Lien  —  Public  Property;  Property  of  Quasi-public 

6.  Person  Papering  and  Decorating  Itooms  an  Corporations. 
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b.  Promoters.  —  Where  the  promoters  or  subscribers  of  a  proposed  cor- 
poration enter  into  a  contract  for  the  improvement  of  land  to  be  acquired  and 
conveyed  to  the  corporation  when  formed,  mechanics'  liens  have  been  held 
to  attach  to  the  property  so  conveyed  to  the  corporation  and  upon  which  the 
improvement  is  made.1  And  this  has  been  held  true  though  no  personal 
liability  attach  to  the  corporation  to  pay  for  the  improvement.2  And  if  the 
property  upon  which  the  improvement  was  made  was  owned  by  any  or  all  of 
the  promoters  at  the  time  the  contract  for  the  improvement  thereon  was 
made,  and  was  by  them  conveyed  to  the  corporation,  the  mechanic's  lien 
would  undoubtedly  attach.3  In  other  cases,  however,  the  courts  have  refused 
to  enforce  a  mechanic's  lien  for  the  improvement  where  the  promoters  or 
subscribers  did  not  own  any  interest  in  the  land  at  the  time  the  contract  was 
entered  into,  and  the  land  was  not  acquired  by  them  and  conveyed  to  the 
corporation,  and  where  their  contract  was  several,  each  being  liable  for  only 
the  amount  of  stock  for  which  he  subscribed.4  A  full  discussion  of  the 
power  of  promoters  to  bind  the  proposed  corporation  will  be  found  in  another 
place.5 

XII.  In  Whose  Favor  and  for  What  Lien  May  Exist  —  1.  In  General.  — 

A  person  who  claims  the  benefits  of  a  mechanic's-lien  statute  must  bring  him- 
self within  the  provisions  of  the  statute  and  show  affirmatively  that  he  is  of 
the  class  of  persons  whom  the  statute  intends  to  secure,  and  unless  he  is 
within  the  provisions  of  the  statute  by  virtue  of  express  terms  or  by  necessary 
implication  he  is  not  entitled  to  any  lien,6  and  he  must  also  show  that  his 
claim  is  of  the  kind  which  the  statute  was  intended  to  secure.7 

Damages  for  Breach  of  Contract.  —  Damages  for  breach  of  the  building  contract 
on  the  part  of  the  builder  cannot  be  considered  as  work  or  labor  performed  for 
or  material  furnished  to  the  owner,  and  therefore  no  lien  can  be  had  there- 
for,8 and  the  same  rule  applies  with  regard  to  a  claim  for  damages  by  a  sub- 
contractor against  the  contractor.9 

1.  Promoters,  —  Chicago  Bldg.,  etc.,  Co.  v.  Illinois.  —  Sutherland  v.  Ryerson,  24  111.  517; 
Talbotton  Creamery,  etc.,  Co.,  106  Ga.  84;  Rothgerber  v.  Dupuy,  64  111.  452;  Bryan  v. 
Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Colusa  Dairy  Whitford,  66  111.  33. 

Assoc.,  55  111.  App.  591;  Davis,  etc.,  Bldg.,  Iowa. — Greene  v.  Ely,  2  Greene  (Iowa)  508. 

etc.,  Co.  v.  Vice,  15  Ind.  App.  117;  Waddy  Rfaryland. —  Miller  v.  Cumberland  Cotton 

Blue  Grass  Creamery  Co.  v.  Davis-Rankin  Factory,  26  Md.  478. 

Bldg.,  etc.,  Co.,  (Ky.  1898)45  S.  W.  Rep.  895;  New  Jersey.  —  Donnelly  v.  Johnes,  58  N.  J. 

Middleton  v.  Davis-Rankin  Bldg.,  etc.,  Co.,  Eq.  442. 

(Kv.  1898)45  S.  IV.  Rep.  896.  Pennsylvania, — Jobsen  v.  Boden,  8  Pa.  St. 

2.  Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Vice,  15  463. 

Ind.  App.  117.  Tennessee.  —  Stevens   v.    Wells,   4  Sneed 

3.  Burnap  v.  Sylvania  Butter  Co.,  7  Ohio  N.  (Tenn.)  387. 

P.  217,  5  Ohio  Cir.  Dec.  582,  1  Ohio  Dec.  no.  7.  Geiger  v.  Hussey,  63  Ala.  338;  Dano  v. 

4.  Davis  v.  Maysville  Creamery  Assoc.,  63  Mississippi,  etc.,  R.  Co.,  27  Ark.  564;  Guise  v. 
Mo.  App.  477;  Davis  v.  Otvings,  2  Mo.  App.  Oliver,  51  Ark.  356;  Williams  v.  Santa  Clara 
Rep.  847;  Davis  v.  Ravenna  Creamery  Co.,  48  Min.  Assoc.,  66  Cal.  193;  Michael  v.  Reeves, 
Neb.  471;  Burnap  v.  Sylvania  Butter  Co.,  12  14  Colo.  App.  460;  Sutherland  v.  Ryerson,  24 
Ohio  Cir.  Ct.  639,  1  Ohio  Dec.  no,  5  Ohio  Cir.  111.  517;  Greene  v.  Ely,  2  Greene  (Iowa)  508; 
Dec.  582.  Basshor  v.  Baltimore,  etc.,  R.  Co.,  65  Md.  99; 

5.  See  the  title  Promoters.  Donnelly  v.  Johnes.  58  N.  J.  Eq.  442;  Foster 

6.  General  Rule  as  to  Persons  Entitled  to  Lien  v.  Poillon,  2  E.  D.  Smith  (N.  Y.)  556;  Smaltz 
—  Alabama.  —  Geiger  v.  Hussey,  63  Ala.  338.  v.  Knott.  3  Grant  Cas.  (Pa.)  227.    See  also 

Arkansas.  —  Duncan   v.  Bateman,  23  Ark.  Brown  v.  Rodocker,  65  Iowa  55. 

327.  79  Am.  Dec.  109;  Boutner  v.  Kent,  23  8.  Damages  for  Breach  of  Contract.  —  St.  Johns, 

Ark.  389.  etc.,  R.  Co.  v.  Bartola,  28  Fla.  82;  Doll  v. 

California.  —  Kuschel  v.  Hunter,  (Cal.  1897)  Coogan,  48  N.  Y.  App.  Div.  121.    See  also 

50  Pac.  Rep.  397;  Williams  v.  Santa  Clara  Dennistoun  v.  McAllister,  4  E.  D.  Smith  (N. 

Min.  Assoc.,  66  Cal.  193.  Y.)  729. 

Colorado.  —  Rara  Avis  Gold,  etc.,  Min.  Co.  9.  Wolf  v.  Horn,  (C.  PI.  Gen.  T.)  12  Misc. 

v.  Bouscher,  9  Colo.  385;    Barnard  v.  Mc-  (N.  Y.)  100;  Dennistoun  v.  McAllister,  4  E.  D. 

Kenzie,  4  Colo.  251;  Sayre-Newion  Lumber  Smith  (N.  Y.)  729;  Dudlev  v.  Jones,  (Tex.  Civ. 

Co.  v.  Union  Bank,  6  Colo.  App.  541;  Groth  App.  1894)  25  S.  W.  Rep.  994;  Siebrecht  v. 

v.  Stahl,  3  Colo.  App.  8;    Arkansas  River  Hogan,  99  Wis.  437;  Seeman  v.  Biemann,  108 

Land,  etc.,  Co.  v.  Nelson,  4  Colo,  App.  438,  Wis.  365.    See  also  Kennedy  v.  South  Shore 
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2.  Particular  Statutory  Designation  of  Persons  Entitled  to  Liens.  —  The  stat- 
utes, especially  the  earlier  ones,  instead  of  providing  generally  for  liens  in  favor 
of  persons  furnishing  material  or  performing  labor,  provided  in  many  instances 
for  liens  in  favor  only  of  particular  classes  of  persons,  and  this  has  called 
forth  decisions  upon  the  question  whether  the  claimant  for  the  lien  was  within 
the  enumerated  classes.1 

3.  Corporations.  — The  term  "  person,"  as  used  in  the  statute  providing 
for  liens  in  favor  of  any  person  who  furnishes  labor  or  materials  in  the  erec- 
tion of  any  building  or  other  improvement,  is  held  to  include  artificial  per- 
sons as  well  as  natural  persons,  unless  the  statute  indicates  that  the  term 
is  used  in  a  more  restricted  sense.* 

Municipal  Corporations.  — -  Municipal  corporations  authorized  to  make  a  public 
improvement  at  the  expense  of  property  owners  on  the  failure  of  the  latter 
to  do  so  are  not  entitled  to  file  mechanics'  liens  against  the  property  for  the 
expense.3 

4.  Nonresidents.  —  Unless  the  benefit  of  the  statutes  is  expressly  restricted 
to  residents  of  the  state  or  particular  locality,4  a  nonresident  furnishing 
materials  for  or  performing  labor  in  the  erection  of  buildings,  etc.,  is  entitled 
to  a  lien  to  the  same  extent  as  a  resident.5 

Foreign  Corporations.  —  The  rule  giving  to  nonresidents  the  benefit  of  the 
mechanic's-lien  statute  applies  to  foreign  corporations,  in  cases  where  a 
domestic  corporation  would  have  been  entitled  to  the  benefits  of  the  statute.6 


Lumber  Co.,  102  Wis.  284;  Tabor  v.  Arm- 
strong-, 9  Colo.  285;  Lee  v.  Brayton,  18  R.  I. 
232. 

I.  The  Term  "Mechanic"  does  not  include  a 
lumber  merchant,  Boutner  v.  Kent,  23  Ark. 
389;  Stevens  v.  Wells,  4  Sneed  (Tenn  )  387;  or 
a  sawmill  proprietor,  Evans  v.  Bedd,ingfield, 
106  Ga.  755;  or  a  contractor,  Savannah,  etc., 
R.  Co.  v.  Callahan,  49  Ga.  506:  Wooten  v. 
Archer,  49  Ga.  388;  Savannah,  etc.,  R.  Co.  v. 
Grant,  56  Ga.  68;  or  a  merchant  who  furnishes 
machinery  to  oe  used  in  a  building  erected  for 
manufacturing  purposes,  Greenwood  v.  Ten- 
nessee Mfg.  Co.,  2  Swan  (Tenn.)  130.  See  also 
E.  T.  Iron  Mfg.  Co.  v.  Bynum,  3  Sneed  (Tenn.) 
263. 

Though  the  person  claiming  a  lien  for 
services  as  a  mechanic  is  a  mechanic  by  trade, 
still  he  is  not  entitled  to  the  benefit  of  a  lien 
provided  for  by  statute  in  favor  of  mechanics 
unless  he  contracted  to  do  the  work  in  the 
capacity  of  a  mechanic.  Savannah,  etc.,  R. 
Co.  v.  Callahan,  49  Ga.  506-  Wooten  v.  Archer, 
49  Ga.  388;  Savannah,  etc.,  R.  Co.  v.  Grant, 
56  Ga.  68.  Compare  Thurman  v.  Pettitt,  72  Ga. 
38,  distinguishing  the  case  immediately  above. 

For  this  term  in  other  connections,  see  the 
definition  Mechanic,  ante. 

The  Term  "Artisan"  does  not  include  a  lum- 
ber merchant.  Duncan  v.  Bateman,  23  Ark. 
327,  79  Am.  Dec.  109.  See  also  Raines  v. 
Dooley,  23  Ark.  329. 

The  Term  "  Laborer  "  includes  one  who  per- 
forms labor  for  day's  wages.  See  the  defi- 
nition Labor  —  Laborer,  vol.  18,  p  71  ei  seq. 
And  see  Mornan  v.  Carroll,  35  Iowa  22. 

A  teamster  has  been  held  to  be  a  laborer, 
McEhvaine  v.  Hosey,  135  Ind.  481;  but  a  sub- 
contractor not,  Rivers  v.  Mulholland,  62 
Miss.  766;  Krakauer  -v.  Locke,  6  Tex.  Civ. 
App.  446;  Parks  v.  Locke,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  702. 

The  Term  "  Carpenters  or  Masons  "  does  not  in- 


clude a  lumber  merchant,  Pitts  v.  Bomar,  33 
Ga.  96;  or  a  plasterer,  Fox  v.  Rucker,  30 
Ga.  525. 

"Contractor"  or  "Builder."  —  See  the  defi- 
nition Builder,  vol.  4,  p.  993.  And  see  Salem 
v.  Lane,  etc.,  Co.,  189  111.  593,  affirming  90  111. 
App.  560;  Boutner  v.  Kent,  23  Ark.  389. 

"Other  Persons."  —  Under  the  Alabama  Code 
1876,  c.  6,  tit.  2,  pt.  3,  providing  for  liens  in 
favor  of  "  every  mechanic  or  other  person  who 
shall  do  or  perform  anv  work  or  labor  upon  or 
furnish  any  material  "  for  any  building,  etc., 
a  lumber  merchant  furnishing  material  for  a 
building  was  held  entitled  to  a  lien.  Geiger 
v.  Hussey,  63  Ala.  338.  But  see  Gating  v. 
Hunt,  27  Ont.  149. 

2.  Corporations.  —  Loudon  v.  Coleman,  59  Ga. 
653;  Chapman  v.  Brewer,  43  Neb.  891;  Gaskell 
■u.  Beard,  58  Hun  (N.  Y.)  101;  Fagan  v.  Boyle 
Ice  Mach.  Co.,  65  Tex.  324;  Doane  v.  Clinton, 
2  Utah  417.  See  also  Sandval  v.  Ford,  55 
Iowa  46.1. 

Corporation  as  "Machinist."  —  Under  the 
Georgia  statute  which  provides  for  a  lien  in 
favor  of  "  any  machinist,"  a  corporation  en- 
gaged in  the  business  of  making  and  repair- 
ing machinery  is  entitled  to  a  lien  as  a  ma- 
chinist the  same  as  a  natural  person  so 
engaged.    Loudon  v.  Coleman,  59  Ga.  653. 

3.  Municipal  Corporations.  —  Mauch  Chunk  v. 
Shortz,  61  Pa.  St.  399;  Yates  v.  Meadville,  56 
Pa.  St.  2i. 

4.  See  Miller  v.  Cumberland  Cotton  Factory, 
26  Md.  478;  Porter  v.  Lively,  45  Ga.  159. 

5.  Nonresidents.  —  Thurman  v.  Kyle,  71  Ga. 
628;  Atkins  v.  Little,  17  Minn.  353;  Campbell 
v.  Coon,  149  N.  Y.  556;  Matter  of  Simonds 
Furnace  Co.,  (Supm.  Ct.  Spec.  T.)  30  Misc. 
(N.  Y.)  209;  Greenwood  v.  Tennessee  Mfg.  Co., 
2  Swan  (Tenn.)  130;  Fagan  v.  Boyle  Ice  Mach. 
Co.,  65  Tex.  324.  See  also  Thompson  v.  St. 
Paul  City  R.  Co.,  45  Minn.  13. 

6.  Foreign  Corporations.  —  Cook  v.  Rome 
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5.  Persons  Who  "  Do,"  "Perforin,"  "Bestow,"  or  "Furnish"  Labor.  —  Under 

statutes  which  provide  for  liens  for  work  "  done,"  or  in  favor  of  persons  who 
"  do"  work  or  labor,  it  seems  that  only  those  who  do  labor  personally  are 
entitled  to  liens;  the  statutes  do  not  include  those,  such  as  contractors,  for 
whom  labor  is  done  by  their  employees.1  But  under  the  statutes  providing 
for  liens  in  favor  of  persons  who  "  perform  "  labor,  the  better  doctrine  is 
that  one  who  furnishes  the  labor  of  his  employees,  such  as  a  contractor,  is  to 
be  considered  as  performing  labor. 2  And  certainly  provisions  for  liens  in 
favor  of  persons  who  "  bestow  "  3  or  "  furnish  "  4  labor  or  work  should  be 
construed  as  including  contractors  or  other  persons  who  furnish  the  labor  of 
their  employees  instead  of  personally  doing  the  labor. 

6.  Labor  Performed  for  or  Materials  Furnished  to  Contractors,  Subcontractors, 
or  Materialmen.  —  The  question  whether  a  person  performing  labor  for  or 
furnishing  materials  to  a  contractor,  subcontractor,  or  materialman,  is 
entitled  to  a  lien,  has  been  heretofore  treated  with  regard  to  the  power  of  the 
contractor,  subcontractor,  or  materialman  to  subject  the  property  to  liens.5 

7.  Amount  of  Claim  as  Affecting  Right  to  Lien.  —  Under  some  statutes 
mechanics'  liens  can  exist  only  for  claims  exceeding  a  certain  amount;6 
under  other  statutes  the  lien  exists  irrespective  of  the  amount  of  the  claim.7 

8.  Labor  —  a.  IN  General. — 'The  later  statutes,  in  many  jurisdictions, 
instead  of  providing  for  liens  in  favor  of  particular  classes  of  laborers,  provide 
generally  for  liens  for  labor  or  work  performed  or  furnished  for  any  building, 
etc.8 

b.  Place  of  Performance  of  Labor.  —  It  is  not  essential  that  the 
work  or  labor  for  which  the  lien  is  claimed  should  have  been  performed  at 
the  site  of  the  building  upon  which  the  lien  is  claimed.9  Thus  work  done 
in  the  workshop  or  yard  of  the  contractor,  in  fitting  materials  for  use  in  the 
building,  is  labor  or  work  performed  in  the  erection  of  the  building.*® 

c.  Labor  in  "Erection,  Alteration,"  etc.  —  (i)  In  General. — To 
bring  a  claim  for  services  within  the  statutes  it  is  not  only  necessary 
that  the  services  should  fall  within  the  general  term  "  labor,"  but  such 
services  must  also  have  been  performed  or  furnished  in  the  construction, 
erection,  etc.,  of  the  building  or  improvement,11  or,  in  the  case  of  mines, 

Brick  Co.,  98  Ala.  409;  Chapman  v.  Brewer,  7.  See  Walls  v.  Whiitington,  48  Md.  353. 

43  Neb.  891;  Fagan  v.  Boyle  Ice  Mach.  Co.,  8.  See  Patent  Btick  Co.  v.  Moore,  75  Cal. 

65  Tex.  324;  Huttig  Bros.  Mfg.  Co.  v.  Denny  205;  Williams  v.  Uncompahgre  Canal  Co.,  13 

Hotel  Co.,  6  Wash.  122.    See  generally  in  re-  Colo.  469:  Midland  R.  Co.  v.  Wilcox,  122  Ind. 

gard  to  what  constitutes  doing  business,  title  84;  Vincent  v.  Snoqualmie  Mill  Co.,  7  Wash. 

Foreign  Corporations,  vol.  13,  p.  869.    And  566.    As  to  the  meaning  of  the  term  "  labor," 

see  Matter  of  Simonds  Furnace  Co.,  (Supm.  see  the  definition  Labor  —  Laborer,  vol.  18,  p. 

Ci.  Spsc.  T.)  30  Misc.  (N,  Y.)  209.    •  71  et  seq.    And  see  Gilchrist  v.  Helena,  etc.. 

The  Term  "Any  Person "  includes  a  foreign  R.  Co.,  58  Fed.  Rep.  708;  Adler  v.  World's 

corporation.     Chapman  v.  Brewer,  43  Neb.  Pastime  Exposition  Co.,  126  111.  373;  Nash  v. 

891.  Southwick,  120  N.  Car.  459. 

1.  Persons  Who  "Do"  Labor.  —  Winder  v.  9.  Place  of  Performance  of  Labor.  —  Daley  v. 
Cald  well,  14  Ho w.  (U.  S.)  434.  See,  however,  Legate,  169  Mass.  257.  See  also  St.  Louis 
Peatman  v.  Centerville  Light,  etc.,  Co.,  105  Bridge,  etc.,  Co.  v.  Memphis,  etc.,  R.  Co.,  72 
Iowa  1,  67  Am.  St.  Rep.  276;  Lester  v.  Houston.  Mo.  664. 

101  N.  Car.  605.  10.  Daley  v.  Legate,  169  Mass.  257;  Dewing  v. 

2.  Couper  v.  Gaboury,  69  Fed.  Rep.  7,  30  U.  Congregational  Soc,  etc.,  13  Gray  (Mass.)  414; 
S.  App.  325;  Perry  v.  Duluth  Transfer  R.  Co.,  Bennett  v.  Shackford,  11  Allen  (Mass.)  444; 
56  Minn.  306.  Compare  Parker  z>.  Bell,  7  Gray  Jones  v.  Keen,  115  Mass.  170;  Wilson  v. 
(Mass.)  429.                                                      -  Sleeper,  131  Mass.  177;  Scannell  v.  Hub  Brevv- 

3.  Macomber  v.  Bigelow,  126  Cal.  9.  ing  Co.,   (Mpss.   igoi)  59  N.  E.  Rep.  628; 

4.  Borden  v.  Mercer,  163  Mass.  7.  Howes  v.  Reliance  Wire-Works  Co.,  46  Minn. 

5.  See  supra,  this  title,  Who  May  Subject  44;  Singerly  i\  Doerr,  62  Pa.  St.  9;  Parrish's 
Property  to  Lien — Contractors;  Subcontractors;  Appeal,  83  Pa.  St.  ill. 

Materialmen.  11.  See  Stearns  v.  Jaudon,  27  Fla.  469;  Bryan 

6.  Amount  of  Claim.  —  See  Westland  v.  Good-  v.  Whitford,  66  111.  33. 

man,  47  Conn.  83  (see  amendment  of  1895,  Papering  or  decorating  a  house  with  paper 

Conn.  Laws  1895,  c.  143);  Curlett  v.  Aaron,  6  decorations  is  as  much  the  subject-matter  of 

Houst.  (Del.)  477.  lien  as  painting  or  putting  on  a  hard  finish  of 
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"  in  or  about  "  the  mine.1 

labor  in  Preparing  Materials.  —  Where  a  materialman  contracts  to  deliver 
material  in  a  manufactured  form,  the  contract  is  for  materials  only,  and  a 
lien  cannot  be  had  for  labor  performed  in  manufacturing  the  materials,  as  a 
claim  for  "  labor."  2 

(2)  Labor  Incidentally  Connected  zvith  Construction  Work  —  (a)  In  General. 
—  Under  statutes  which  provide  for  liens  for  labor  "  upon  "  any  building  or 
other  improvement,  or  in  "  its  construction,  alteration,  or  repair,  while  liens 
are  allowed  for  man)'  kinds  of  labor  that  the  authorities  term  "  incidental," 
such  incidental  labor  must  be  directly  done  for  or  connected  with  or  actually 
incorporated  into  the  building  or  improvement;  the  protection  of  the  statutes 
should  not  be  extended  to  services  indirectly  and  remotely  associated  with 
the  construction  work.3 

(b)  Hauling  Materials.  —  In  Massachusetts  labor  performed  for  the  contractor 
in  hauling  material  to  the  site  of  the  building,  the  actual  use  of  the  material 
in  the  building  being  optional  with  the  contractor,  has  been  held  to  be  too 
remotely  connected  with  the  construction  of  the  building  to  constitute  labor 
in  the  erection,  alteration,  or  repair  of  the  building  for  which  the  materials 
are  used.4  In  other  cases,  however,  it  has  been  held  that  labor  performed 
in  hauling  materials  to  the  building  for  use  therein  should  be  considered  as 
labor  performed  upon  the  building  or  in  its  erection  or  construction,  and  a 
lien  could  be  had  therefor,5  and  the  contractor  should,  it  seems,  be  entitled 
to  include  in  his  claim  for  labor  the  expenses  of  carting  or  hauling  the  neces- 
sary material.6  So  also  a  materialman  may  include  the  expenses  of  hauling 
the  materials  to  the  building  as  an  element  of  their  value  in  computing  the 
amount  of  his  lien  as  a  materialman.7  If  the  labor  in  hauling  materials  is 
performed  for  the  materialman,  no  lien  can  be  had  therefor  by  the  teamster, 
as  a  materialman  has  no  power  to  subject  the  property  to  liens  for  labor  per- 
formed for  him.8 

(c)  Labor  in  Distributing  or  Placing  Materials.  —  Labor  performed  by  helpers,  such 
as  hod  carriers,  who  convey  materials  from  one  part  of  the  building  to 

plaster.    The  paper  loses  its  character  of  per-  tate  Imp.  Co.,  140  Mass.  526.    See  also  Allen 

SDnalty,  becomes  affixed  to  the  building,  and  v.  Elvvert,  29  Oregon  428. 

its  removal  therefrom  results  in  a  destruction  Labor  "  in  or  upon  Any  Mine."  —  In  Colorado 

of  its  value.    La  Grill  v.  Mallard,  90  Cal.  373.  it  has  been  held,  under  the  statute  (Session 

House  Painters  are  within  the  proteclion  of  Laws  1872,  p.  147,  §4)  giving  a  lien  for  work 

the  Illinois  mechanic's-lien  law  giving  a  lien  and  labor  "  in  or  upon  any  mine,  lode,  or  de- 

to  persons  who  "  furnish  labor  or  materials  posit,"  that  no  lien  could  be  had  for  labor 

for  erecting  or  repairing  "  a  building.    Mar-  performed  in  hauling  quartz  from  a  mine  to  a 

tine  v.  Nelson,  51  III.  422.    See  also  France  v.  quartz  mill.     Barnard  z>.  McKenzie,  4  Colo. 

Woolston,  4  Houst.  (Del.)  557.  251. 

Labor  in  Raising  a  Building  in  accordance  Labor  "  in  Carrying  on  "  Quartz  Mill.  —  Under 

with  a  general  plan  for  its  alteration  is  labor  the  Nevada  statute  1869,  p.  61,  giving  a  lien 

performed  in  its  alteration.    Allen  v.  Elvvert,  for  labor  performed  "  in  carrying  on"  any 

29  Oregon  428.    See  also  supra,  this  title.  Na-  mill,  a  person  performing  labor  in  hauling 

ture  of  Improvement  for  Which  Lien  May  Exist.  quartz  to  a  quartz  mill  was  held  entitled  to  a 

1.  Malone  v.  Big  Flat  Gravel  Min.  Co.,  76  lien.  re  Hope  Min.  Co.,  1  Sawy.  (U.  S.) 
Cal.  578.  710. 

2.  Tracy  v.  Wetherell,  165  Mass.  113;  Dona-  5.  McClain  v.  Hutton,  131  Cal.  132;  Hill  v. 
her  v.  Boston,  126  Mass.  309;  People  v.  Newman.  38  Pa.  St.  151,  80  Am.  Dec.  473; 
Thompson,  119  Mich,  21;  St.  Louis,  etc.,  R.  Kehoe  v.  Hansen,  8  S.  Dak.  198,  59  A'm.  Si. 
Co.  v.  Mathews,  75  Tex.  92.  Rep.  759.    See  also  McElwaine  v.  Hosey,  135 

3.  Labor  Incidentally  and.  Remotely  Connected  Ind.  481.  Compare  Wilson  v.  Nugent,  125  Cal. 
with  Construction   Work.  —  Rara   Avis  Gold,  280. 

etc.,    Min.    Co.  v.    Bouscher,  9   Colo.    3S5;  6.  McKeen  v.  Haseltinc,  46  Minn.  426. 

Smallhouse  v.  Kentucky  etc..  Min.  Co.,  2  Mont.  7.  West  Coast  Lumber  Co.  v.  Newkirk,  So 

443;  Willamette  Falls  Transp.,  etc.,  Co.  v,  Cal.  275.     See  also  Kehoe  v.  Hansen,  8  S. 

Remick,  1  Oregon  169.    See  also  Ames  v.  D?k.  198,  59  Am.  St.  Rep.  759. 

Dyer,  41  Me.  397;  Andrews  v.  St.  Louis  Tun-  8.  Adams  v.  Burbank,   103  Cal.  646,  dis- 

nel  R.  Co.,  16  Mo.  App.  299;  Dean  v.  Reynolds,  tin<;uished  in  McClain  v.  Hutton,  131  Cal.  132. 

12  Ind  App.  97.  See  also  supra,  this  title,   Who  May  Subject 

4.  Hauling  Materials.  —  Webster  v.  Real  Es-  Property  to  Lien  —  Materialmen. 
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another,  is  strictly  labor  performed  in  the  erection,  etc.,  of  the  building,  for 
which  liens  may  be  had.1  So  also  a  lien  may  be  had  for  work  and  labor 
done  with  derricks  in  hoisting  materials  for  the  construction  of  a  building.2 

(d)  Cooking  for  Laborers.  —  In  California  it  has  been  held  that  a  person 
employed  by  a  contractor  to  cook  for  his  laborers  who  were  engaged  in  the 
construction  of  a  building  or  other  improvement,  at  wages  including  board, 
was  not  to  be  considered  as  performing  labor  upon  such  building  or  improve- 
ment so  as  to  entitle  him  to  a  mechanic's  lien.3 

d.  Architects.  — This  subject  has  already  been  treated.  In  the  notes 
will  be  found  some  later  cases.4 

e.  Superintendence  of  Construction.  —  One  who  superintends  the 
construction  of  a  building,5  or  of  a  railway,**  or  work  in  a  mine  7  or  the 
operation  of  a  railway  which  requires  manual  labor  also,8  is  generally  con- 
sidered as  performing  labor  so  as  to  entitle  him  to  a  mechanic's  lien. 

9.  Materials  —  a.  In  General.  —  Where  the  statutes  merely  provide  for 
liens  for  labor  performed  in  the  erection  or  alteration  of  buildings  or  other 
improvements,  no  lien  can  be  had-  for  materials  furnished  for  an  improve- 
ment.9   The  statutes,  however,  as  a  general  rule  expressly  provide  for  liens 


1.  Placing  and  Distributing  Materials  About 
Buildings.  —  Tabor  v.  Armstrong,  9  Colo.  285; 
Webster  v.  Real  Estate  Imp.  Co.,  140  Mass. 
526. 

2.  Tizzard  v.  Hughes,  3  Phila.  (Pa.)  261,  15 
Leg.  Int.  (Pa  )  357. 

3.  Cook.  —  McCormick  v.  Los  Angeles  City 
Water  Co.,  40  Cal.  185.  See  also  Rara  Avis 
Gold,  etc.,  Min.  Co.  v.  Bouscher,  9  Colo.  385. 
Compare  Young  French,  35  Wis.  in,  cited 
with  approval  in  Stewart-Chute  Lumber  Co.  v. 
Missouri  Pac.  R.  Co.,  2S  Neb.  39. 

4.  See  the  title  ARCHITECTS,  vol.  2,  p.  823. 
Lien  in  Favor  of  Architect  Denied.  —  Mitchell 

v.  Packard,  168  Mass.  467,  60  Am.  St.  Rep. 
404;  Thompson  v.  Baxter,  92  Tenn.  305,  36 
Am.  St.  Rep.  85. 

Lien  of  Architect  Upheld.  —  H  ughes  v.  Torger- 
son,  96  Ala.  346,  38  Am.  St.  Rep.  105;  Parsons 
v.  Brown,  97  Iowa  699;  Gardner  v.  Leek,  52 
Minn,  522;  Henry,  etc.,  Co.  v.  Haller,  58  Neb. 
685;  Johnson  v.  McClure,  (N.  Mex.  1900)  62 
Pac.  Rep.  983:  Fitzgerald  v.  Walsh,  107  Wis. 
92.  •  See  also  Fiske  v.  School  Dist.,  58  Neb.  163. 

Plans  Not  Used  —  No  Lien.  —  Foster  v.  Tier- 
ney,  91  Iowa  253,  51  Am.  St.  Rep.  343;  Fiske 
v.  School  Dist.,  58  Neb.  163.  See  also  Rinn 
v.  Electric  Power  Co.,  3  N.  Y.  App.  Div.  305. 

Construction  Commenced  but  Abandoned  —  Lien 
Exist3.  —  Fitzgerald  v.  Walsh,  107  Wis.  92. 

A  Late  Statute  of  Illinois,  expressly  providing 
a  lien  for  services  as  an  architect,  has  been 
considered  to  apply  to  such  services  not  only 
in  building  but  for  the  purpose  of  building  any 
house;  but  alien  has  been  denied  for  drawing 
plans  for  a  building  which  was  not  erected, 
where  the  contract  furnished  no  basis  for  ascer- 
taining what  amount  was  due  to  the  architect 
in  the  event  of  a  failure  to  erect  the  building 
proposed.  Freeman  v.  Rinaker,  185  111.  172, 
reversing  84  III.  App.  283;  decided  under  sec- 
tion 1  of  the  Illinois  mechanic's-Iien  law  of 
June,  1895. 

5.  Superintendence  —  Construction  of  Buildings, 
etc. —  Alabama.  —  Hughes  v.  Toigerson,  96 
Ala.  346,  38  Am.  St.  Rep.  105. 

Colorado.  —  Fischer  v.  Hanna,  8  Colo.  App 
471. 


Massachusetts.  —  Mitchell  v.  Packard,  168 
Mass.  467,  60  Am.  St.  Rep.  404. 

Minnesota.  —  Wanganstein  v.  Jones,  61 
Minn.  262. 

New  Mexico. — Johnson  v.  McClure,  (N. 
Mex.  1900)  62  Pac.  Rep.  983. 

Oregon.  — Willamette  Falls  Transp.,  etc.,  Co. 
v.  Remick,  1  Oregon  169. 

Pennsylvania.  —  St.  Clair  Coal  Co.  v.  Martz, 
75  Pa.  St.  384;  Price  v.  Kirk,  90  Pa.  St. 
47- 

See  also  Foerder  v.  Wesner,  56  Iowa  157. 
Compare  Cole  v.  McNeill,  99  Ga.  250;  Foushee 
v.  Grigsby,  12  Bush  (Ky.)  75;  Nelson  v.  With- 
row,  14  Mo.  App.  270;  Murphy  v.  Murphy,  22 
Mo.  App.  18;  Gauss  v.  Hussmann,  22  Mo. 
App.  115;  Whitaker  v.  Smith,  81  N.  Car.  340, 
31  Am.  Rep.  503;  Cook  v.  Ross,  117  N.  Car. 
193;  Thompson  v.  Baxter,  92  Tenn.  305-.  36 
Am.  St.  Rep.  85. 

Some  of  these  cases  so  hold,  although  the 
architect  was  the  superintendent. 

For  other  cases  where  the  architect  was  also 
the  superintendent,  see  the  title  Architects, 
vol.  2,  p.  823.  And  see  Rinn  v.  Electric  Power 
Co.,  3  N.  Y.  App.  Div.  305. 

A  Contractor,  of  course,  who  contracls  to 
build  a  house  for  a  specified  sum,  has  no  lien 
for  su pet  intending  his  own  workmen.  Blakey 
v.  Blakey,  27  Mo.  39.  See  also  Jones  v. 
Sliawhan,  4  W.  &.  S.  (Pa.)  r$j. 

6.  Same  —  Construction  of  Railway.  —  Fergu- 
son v.  Despo,  S  Ind.  App.  523.  Compare 
Blanchard  v  Portland,  etc.,  R.  Co.,  87  Me. 
241;  McDonald  v.  Charleston,  etc.,  R.  Co.,  93 
Tenn.  281. 

7.  Same  —  Work  in  Mine.  —  Flagstaff  Silver 
Min.  Co.  v.  Cullins.  104  U.  S.  176;  Palmer  v. 
Uncas  Min.  Co.,  70  Cal.  614;  Rara  Avis  Gold, 
etc.,  Min.  Co.  v.  Bouscher,  9  Colo.  3S5  ;  Capron 
v.  Strout,  11  Nev.  304.  Compare  Smallhouse  v. 
Kentucky,  etc.,  Min.  Co.,  2  Mont.  443:  Boyle 
v.  Mountain  Key  Min.  Co.,  9  N.  Mex.  237.  See 
the  title  Mines  and  Mining  Claims,  post. 

8.  Same  —  Operation  of  Railway,  —  Gilchrist 
v.  Helena,  etc.,  R.  Co.,  58  Fed.  Rep.  70S. 

9.  Materials  Not  Labor.  —  Davis  v.  Betz,  66 
Ala.  206. 
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for  materials  furnished  for  or  to  be  used  in  the  erection,  alteration,  or  repair 
of  any  building  or  other  improvement,1  or  to  be  used  about  a  mine.2  The 
term  "  materials  "  in  its  broadest  sense  includes  everything  of  which  anything 
is  made.3  It  is  not  to  be  restricted  to  raw  materials.'1  Where  the  term  is 
qualified  by  the  words,  for  the  "erection,  building,  construction,  alteration,  or 
repair"  of  any  building  or  other  improvement,  it  has  a  more  restricted  mean- 
ing, depending  upon  the  construction  of  the  words  quoted.5 

b.  Place  of  Sale  or  Delivery  of  Materials  —  in  General.  —  To  entitle 
a  materialman  to  a  lien  for  materials  furnished  for  and  used  in  the  erection, 
alteration,  or  repair  of  a  building  or  other  improvement  it  is  not  necessary 
that  the  materials  should  have  been  delivered  at  the  site  of  building  or 
improvement  upon  which  the  lien  is  claimed.0 

Materials  Sold  and  Delivered  Out  of  State.  —  Where  materials  are  sold  and  delivered 
out  of  the  state  for  a  particular  building  or  improvement  in  which  they  are 
used,  the  materialman  is  held,  as  a  general  rule,  to  be  entitled  to  a  lien 
therefor.7 

c.  Materials  Furnished  Without  Regard  to  Their  Use  —  (i)  /;/ 
General.  —  Where  a  person  sells  material  without  any  reference  as  to  what 

Hardware  Co.  v.  San  Francisco,  etc.,  R.  Co- 
(Cal.  1889)  22  Pac.  Rep.  406,  (Cat  1890)  23  Pac- 
Rep.  1025;  Basshor  v.  Baltimore,  etc.,  R.  Co.. 
65  Md.  99;  Allen  v.  Elwert,  29  Oregon  428;  Mc- 
Auliffe  v.  Jorgenson,  107  Wis.  132.  See  also 
Cole  v.  Clark,  85  Me.  336.  Compare  Dixon  v. 
La  Farge,  1  E.  D.  Smith  (N.  Y.)  722. 

In  Texas  the  statutes  expressly  include  the 
furnishing  of  tools.  Buike  v.  Brown.  10  Tex. 
Civ.  App.  298. 

6.  Place  of  Sale  or  Delivery  of  Materials.  — 
Great  Western  Mfg.  Co.  v.  Hunter,  15  Neh. 
33;  Badger  Lumber  Co.  v.  Mayes,  38  Neb. 
822;  Odd  Fellows'  Hall  v.  Masser,  24  Pa.  St. 
507,  64  Am.  Dec.  675;  Hinchman  v.  Graham, 
2  S.  &  R.  (Pa.)  170;  Wallace  v.  Melchoir,  2 
Browne  (Pa.)  104;  Trammell  v.  Mount,  68 
Tex.  210,  2  Am.  St.  Rep.  479;  Fagan  v.  Boyle 
Ice  Mach.  Co.,  65  Tex.  324. 

Lien  Upheld  for  Material  Delivered  at  the  Shop 
of  the  Contractor. —  White  v.  Miller,  18  Pa.  St. 
52;  Stevenson  v.  Dick,  13  Phila.  (Pa.)  132,  36 
Leg.  Int.  (Pa.)  470. 

7.  Materials  Sold  and  Delivered  Out  of  State.  — 
Gaty  v.  Casey,  15  111.  189;  Atkins  v.  Little,  17 
Minn.  342;  Thompson  v.  St.  Paul  City  R.  Co., 
45  Minn.  13;  Great  Western  Mfg.  Co.  v. 
Hunter,  15  Neb.  33;  Mack  v.  Degraff,  etc., 
Quarries,  57  Ohio  St.  463,  63  Am.  St.  Rep.  729: 
Carnegie  v.  Lancaster,  etc.,  R.  Co.,  3  Ohio 
Dec.  343,  1  Ohio  N.  P.  300;  Fagan  v.  Boyle 
Ice  Mach.  Co.,  65  Tex.  324;  Mallory  v.  La 
Crosse  Abattoir  Co.,  80  Wis.  170.  See  also 
Cook  v.  Rome  Brick  Co.,  98  Ala.  409;  Eufaula 
Water  Co.  v.  Addyston  Pipe,  etc.,  Co.,  89  Ala. 
552. 

In  New  York  It  Has  Been  Held,  However,  that 
the  statutes  were  intended  only  for  the  benefit 
of  those  who  furnished  materials  within  the 
state,  and  did  not  apply  where  they  were  sold 
and  delivered  out  of  the  state.  Birmingham 
Iron  Foundry  v.  Glen  Cove  Starch  Mfg.  Co., 
78  N.  Y.  30;  Campbell  v.  Coon,  (C.  PI.  Gen. 
T.)  8  Misc.  (N.  Y.)  234,  reversed  149  N.  Y.  556, 
on  the  ground  that  the  materials  were  deliv- 
ered in  the  state. 

But  the  mere  fact  that  the  contract  for  the 
sale  of  the  materials  is  made  without  the  state 
does  not  defeat  the  lien  where  the  materials 


1.  See  the  local  statutes. 

Under  the  Georgia  Statute  of  1869,  giving  to 
mechanics  liens  upon  the  property  of  their 
employers  for  labor  performed  and  materials 
furnished,  a  mechanic  is  entitled  to  a  lien  for 
materials  bought  by  him  and  placed  in  posi- 
tion on  the  defendant's  premises,  where  the 
services  of  the  mechanic  were  necessary  in 
order  to  put  up  and  fit  together  the  articles  so 
purchased,  for  the  use  for  which  they  were  in- 
tended.   Collini  v.  Nicolson,  51  Ga.  560. 

2.  See  the  local  statutes.  And  see  the  title 
Mines  and  Mining  Claims,  post. 

3.  Materials.  —  See  the  definition  Material 
—  Materials,  ante. 

4.  Grand  Island  Banking  Co.  v.  Koehler,  57 
Neb.  649. 

The  Term  "  Materials "  Has  Been  Held  to  In- 
clude powder,  Giant-Powder  Co.  v.  Oregon 
Pac.  R.  Co.,  42  Fed.  Rep.  470;  California 
Powder  Works  v.  Blue  Tent  Consol.  Hydraulic 
Gold  Mines,  (Cal.  1889)  22  Pac.  Rep.  391; 
Giant-Powder  Co.  v.  San  Diego  Flume  Co.,  78 
Cal.  193;  Keystone  Min.  Co.  v.  Gallagher,  5 
Colo.  23:  Rapauno  Chemical  Co.  -v.  Greenfield, 
etc.,  R.  Co.,  59  Mo.  App.  6;  Hazard  Powder 
Co.  v.  Byrnes,  (C.  PI.  Spec.  T.)  21  How.  Pr. 
(N.  Y.)  189;  lightning  rods,  Harris  v.  Schultz, 
64  Iowa  539;  steel,  Keystone  Min.  Co.  v. 
Gallagher.  5  Colo.  23;  candles,  Keystone  Min. 
Co.  v.  Gallagher,  5  Colo.  23;  and  sod  fur- 
nished for  a  park,  Fox  v.  Wunker,  9  Ohio  Cir. 
D."  .  176.  18'Ohio  Cir.  Ct.  610. 

6.  Selden  v.  Meeks,  17  Cal.  128.  See  also 
supra,  this  title,  Nature  of  Improvement  for 
Which  Lien  May  Exist. 

Lubricating  or  Illuminating  Oil  furnished  to  a 
railroad  company  is  not  a  material  for  the  im- 
provement of  the  railroad,  etc.  Central  Trust 
Co.  v.  Texas,  etc.,  R.  Co. ,  23  Fed.  Rep.  703.  See 
also  definition  Material  —  Materials,  ante. 

Nor  Are  Articles  Such  as  Plush  Good3,  sold  for 
the  draperies  of  a  theatre,  materials  for  the 
erection,  alteration,  or  repair  of  the  theatre. 
McCartney  v.  Buck,  8  Housl.  (Del.)  34. 

Tools  Furnished  to  Be  Used  for  the  Construction 
of  a  Building  cannot  be  considered  as  "  ma- 
terials "  furnished  for  the  construction  so  as 
to  give  a  lien  for  thsir  price  or  hire.  Gordon 
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shall  be  done  with  it,  and  the  bu)'er  afterwards  uses  it  in  constructing  a  build- 
ing on  land  belonging  to  himself,  or  as  contractor  for  another,  no  lien  will 
attach  therefor  to  the  land  thus  improved,  under  statutes  which  give  a  lien  for 
materials  furnished  for  or  to  be  used  in  the  erection,  etc.,  of  a  building.1 

Proof  as  to  Intended  Use  of  Materials.  — -  While  the  person  claiming  the  lien  must 
show  that  the  materials  were  sold  for  the  building,*  still  this  fact  may  be 
inferred  from  the  circumstances  of  the  transaction  without  direct  proof.3 
And  it  has  been  held  that  where  materials  were  used  for  the  building,  it  may 
be  presumed  that  they  were  furnished  for  the  purpose  of  being  used  in  the 
building.4 

(2)  Whether  Use  in  Particular  Building  Must  Be  Contemplated.  —  In  several 
cases  it  has  been  held  that  while  the  materials  must  be  furnished  for  building 
purposes  as  distinguished  from  general  or  unknown  purposes,  still  it  is  not 
essential  that  any  particular  building  should  be  in  the  contemplation  of  the 
parties  at  the  time  the  materials  are  sold.5    The  general  rule  is,  however,  that 


are  delivered  within  the  slate.  Campbell  v. 
Coon,  149  N.  Y.  556. 

1.  Materials  Furnished  Without  Regard  to  Use 
Thereof.  — Alabama.  — Tyler  v.  Jewelt,  82  Ala, 
93;  Eufaula  Water  Co.  v.  Addyston  Pipe,  etc., 
Co.,  89  Ala.  552;  Cook  v.  Rome  Brirk  Co.,  98 
Ala.  409. 

California.  —  Bottomly  v.  Grace  Church,  2 
Cal.  90;  Houghton  v.  Blake,  5  Cal.  240; 
Holmes  v.  Richer,  56  Cal.  307,  38  Am.  Rep.  54; 
Patent  Brick  Co.  Moore,  75  Cal.  205;  Conn 
v.  Wright,  89  Cal.  86;  John  A.  Roebling  Sons 
Co.  v.  Bear  Valley  Irrigation  Co.,  99  Cal.  4S8; 
Wilson  v.  Nugent,  125  Cal.  280;  Weatherly  v. 
Van  Wyck,  128  Cal.  329. 

Idaho. — Colorado  Iron  Works  v.  Rieken- 
berg,  (Idaho  1896)43  Pac.  Rep.  681. 

Illinois.  —  Hill  v.  Bishop,  25  111.  349,  79  Am. 
Dec.  333;  Croskey  v.  Corey,  48  III.  442;  Cun 
ningham  v.  Farry,  74  111.  426;  Chicago  Arte- 
sian Well  Co.  v.  Corey,  60  111.  73;  Corey  v. 
Croskey,  57  111.  251. 

Indiana.  —  Cra wfordsville  v.  Barr,  45  Ind. 
258;  Hill  z'.  Ryan,  54  Ind.  118;  Hill  v.  Braden, 
54  Ind.  72;  Crawford  v.  Crockett,  55  Ind.  220; 
Talbott  v.  Goddard,  55  Ind.  496;  Crawfords- 
ville  v.  Brundage,  57  Ind.  262;  Crawfordsville 
v.  Lockhart,  58  Ind.  477;  Hili  v.  Sloan,  59  Ind. 
181;  Lawton  v.  Case,  73  Ind.  60;  Smith  v. 
Newbaur,  144  Ind.  95;  Jones  v.  Hall,  9  Ind. 
App.  458;  Miller  v.  Fosdick  (Ind.  App.  1901) 
59  N.  E.  Rep.  488;  Manor  v.  Heffner,  15  Ind. 
App.  299;  Farrell  v.  Lafayette  Lumber,  etc., 
Co.,  12  Ind.  App.  326;  Leeper  v.  Meyers,  10 
Ind.  App.  314;  Minnich  v.  Darling,  8  Ind. 
App.  539;  Barnett  v.  Stevens,  16  Ind.  App. 
420;  Price  v.  Jennings,  62  Ind.  in;  Miller  7/. 
Roseboom,  59  Ind.  345;  Clark  v.  Huey,  12 
Ind.  App.  224. 

Iowa.  —  Coates  v.  Shorey,  8  Iowa  4t6. 

Kansas.  —  Weaver  v.  Sells,  10  Kan.  609; 
Delahay  v.  Goldie,  17  Kan.  263;  Wagner  v. 
Darby,  49  Kan.  343,  33  Am.  St.  Rep.  369; 
Wilson  v.  Howell,  48  Kan.  150;  Springfield 
Boiler,  etc.,  Co.  v.  Best,  (Kan.  1901)  65  Pac. 
Rep.  239. 

Louisiana.  —  Woodward  v.  American  Exposi- 
lion  R.  Co.,  39  La.  Ann.  566. 

Maine.  —  Fuller  v.  Nickerson,  69  Me.  228; 
Mehan  v.  Thompson,  71  Me.  492. 

Maryland.  —  Blake  v.  Pitcher,  46  Md.  453. 

Massachusetts .  —  Rogers  v.  Currier,  13  Gray 
(Mass.)  129;  Tyler  v.  Currier,  13  Gray  (Mass.) 


134;  Bennett  v.  Shackford,  11  Allen  (Mass.) 
444- 

Michigan. — Stout  v.  Sawyer,  37  Mich.  313; 
Van  Cleve  Glass  Co.  v.  Erratt,  no  Mich.  689, 
64  Am.  St.  Rep.  383. 

Missouri.  —  Current  River  Lumber  Co.  v. 
Cravens,  54  Mo.  App.  216;  Front  Rank  Steel 
Range  Co.  v.  Jeffers,  79  Mo.  App.  174. 

New  York.  —  Hatch  v.  Coleman,  29  Barb. 
(N.  Y.)  201. 

North  Carolina.  —  Lanier  v.  Bell,  81  N.  Car. 
337- 

Ohio. — Choteau  v.  Thompson,  2  Ohio  St. 
114;  Horton  v.  Carlisle,  2  Disney  (Ohio)  184. 
See  also  Kunkle  v.  Reeser,  5  Ohio  Dec. 
422. 

Pennsylvania.  —  Hills  v.  Elliott,  16  S.  &  R. 

(Pa.)  56. 

Rhode  Island.  —  Gurney  v.  Walsham,  16  R.  I. 

698. 

Tennessee. — Green  v.  Williams,  92  Tenn. 
220;  Gillespie  v.  Stanton,  8  Baxt.  (Tenn.)  264; 
Mills  v.  Terry  Mfg.  Co.,  91  Tenn.  469. 

Washington. —  Eisenbeis  v.  Wakeman,  3 
Wash.  534;  Whittier  v.  Pugel  Sound  Loan, 
etc.,  Co.,  4  Wash.  666,  31  Am.  St.  Rep.  944. 

Wisconsin.  —  Esslinger  v.  Huebner,  22  Wis. 
632. 

Canada. — Sprague  v.  Besant,  3  Manitoba  519. 
See,  however.  Great  Western  Mfg.  Co.  v. 
Hunter,  15  Neb.  33;  Morris  County  Bank  r. 
Rockaway  Mfg.  Co.,  14  N.  J.  Eq.  1S9. 

Express  Contract  Unnecessary.  —  It  is  not 
necessary,  however,  that  there  should  be  an 
express  agreement  or  contract  that  the  mate 
rial  should  be  used  in  the  construction  of  the 
building;  it  is  sufficient  if  it  is  furnished  with 
the  knowledge  that  it  is  to  be  so  used,  and  is 
sold  for  that  purpose.  Sturges  v.  Green,  27 
Kan.  235. 

2.  Proof  of  Intended  Use.  —  Crawfordsville  v. 
Barr,  45  Ind.  25S.  And  see  cases  cited  supra, 
last  preceding  note. 

3.  Power  v.  McCord,  36  111.  214;  Coates  c. 
Shorey,  8  Iowa  416. 

4.  Presumption  of  Intended  Use  from  Actual  Use. 
—  Power  v.  McCord,  36  111.  214;  Martin  v. 
Eversal,  36  111.  322;  Deatherage  v.  Henderson, 
43  Kan.  6S4;  Deatherage  v.  Howenstein,  43 
Kan.  691;  Kunkle  v.  Reeser,  5  Ohio  Dec.  422, 
5  Ohio  N.  P.  401.  But  see  Jones  v.  Hall,  9 
Ind.  App.  458. 

5.  Whether  Particular  Building  Must  Be  Con- 
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it  is  necessary  that  a  particular  building  should  be  in  the  contemplation  of  the 
parties  at  the  time  of  the  sale  of  the  material.1  The  contract  for  the  sale  of 
the  materials  need  not  expressly  describe  the  land  to  be  improved,*  and  an 
error  in  the  description  will  not  defeat  the  lien.3  So  also  if  the  materials  are 
sold  for  the  purpose  of  building  a  house,  the  fact  that  the  materialman  did 
not  know  the  exact  location  of  the  land  upon  which  the  building  was  to  be 
erected  will  not  defeat  the  lien.4 

Materials  Furnished  for  Several  Houses.  —  Where  materials  are  furnished  for  the 
construction  of  several  houses,  the  question  with  regard  to  the  enforcement 
of  a  joint  lien  upon  all  of  the  houses  or  a  several  lien  upon  each  house  for  the 
amount  of  the  material  used  in  each  has  been  heretofore  discussed.5 

(3)  Misappi-opriation  to  Building  Not  Contemplated.  —  Where  materials  are 
sold  upon  the  express  agreement  or  representation  of  the  buyer  that  they  are 
to  be  used  in  a  particular  building,  etc.,  a-nd  they  are  used  by  him  in  another 
building,  it  would  seem  that  the  materialman  would  have  a  lien  upon  the 
building  in  which  they  are  actually  used." 

d.  Materials  Furnished  on  Personal  Credit  of  Buyer.  —  The 
rule  has  been  announced  generally  that  where  the  materials  are  sold  in  reli- 
ance solely  upon  the  personal  credit  of  the  buyer,  as  in  case  of  a  sale  to  a  con- 
tractor, no  lien  can  be  enforced  against  the  premises  for  the  improvement  of 
which  the  materials  are  used.7  A  number  of  the  cases  ill  which  this  rule  was 
announced  have,  however,  involved  the  additional  fact  that  the  materials  were 
not  furnished  for  any  particular  purpose,  and  no  lien  could  have  been  had 


templated. — •  Coates  v.  Shorey,  8  Iowa  416; 
Atkins  v.  Little.  17  Minn.  342. 

1.  Alabama.  —  Cook  v.  Rome  Brick  Co.,  98 
Ala.  409;  Johnson  v.  Simmons,  123  Ala.  564. 

California.  ■ —  Bottomly  v.  Grace  Church,  2 
Cal.  90;  Houghton  v.  Blake,  5  Cal.  240;  John 
A.  Roebling  Sons'  Co.  v.  Bear  Valley  Irriga- 
tion Co.,  99  Cal.  488. 

Idaho. —  Colorado  Iron  Works  v.  Riekenberg, 
(Idaho  1896)  43  Pac.  Rep.  681. 

Illinois.- — Burkbarl  v.  Reisig,  24  UK  529; 
Hill  v.  Bishop,  25  111.  349,  79  Am.  Dec.  333; 
Wendt  v.  Martin,  89  111.  139. 

Indiana. — Crawfordsville  v.  Barr,  45  Ind. 
258;  Hill  v.  Braden,  54  Ind.  72;  Hill  v.  Ryan, 
54  Ind.  118;  Talbott  v.  Goddard,  55  Ind.  496; 
Hill  v.  Sloan,  59  Ind.  186;  Miller  v.  Rose- 
boom,  59  Ind.  345. 

Michigan. —  Hammond  v.  Wells,  45  Mich.  II. 

Missouri.  —  Fathman,  etc.,  Planing  Mill 
Co.  v.  Ritter,  33  Mo.  App.  404. 

Ohio.  —  Horton  v.  Carlisle,  2  Disney  (Ohio) 
184. 

Pennsylvania.  —  Hills  v.  Elliott,  16  S.  &  R. 
(Pa.)  56i 

Washington.  —  Eisenbeis  v.  Wakeman,  3 
Wash,  534;  Whittierz*.  Puget Sound  Loan,  etc., 
Co.,  4  Wash.  666,  31  Am.  St.  Rep.  944. 

Canada. — Sprague  v.  Besant,  3  Manitoba  519. 

See  also  Eufaula  Water  Co.  v.  Addyston 
Pipe,  etc.,  Co.,  89  Ala.  552;  McArthur  v. 
Dewar.  3  Manitoba  72. 

2.  Power  v.  McCord,  36  111.  214;  Austin  *. 
Wohler,  5  111.  App.  300;  Wilson  v.  Howell,  48 
Kan.  150.  See  also  Jossman  v.  Rice,  121  Mich. 
270.  - 

3.  Clark  v.  Manning,  90  III.  380;  Bastrup  v. 
Prendergast,  179  111.  553,  70  Am.  St.  Rep.  128, 
affirming  76  111.  App.  335. 

4.  Wilson  v.  Howell,  48  Kan.  150;  Choteau 
v.  Thompson,  2  Ohio  St.  114;  Schulenbcrg, 


etc..  Lumber  Co.  v.  Johnson,  38  Mo.  App.  404- 

5.  See  supra,  this  title,  What  Estate  or  Inter- 
est Is  Subject  to  Lien. 

6.  Thus  where  materials  are  sold  for  one 
vessel  and  are  used  in  constructing  another, 
the  materialman  would,  it  seems,  have  a  lien, 
under  the  Maine  statute,  upon  the  vessel  in 
whose  construction  they  are  actually  used. 
Taggard  v.  Buckmore,  42  Me  77. 

7.  Materials  Furnished  on  Personal  Credit  of 
Buyer  —  Alabama.  —  Eufaula  Water  Co.  v. 
Addyston  Pipe,  etc.,  Co.,  89  Ala.  552;  Cook  v. 
Rome  Brick  Co.,  98  Ala.  409. 

California. — -Bottomly  v.  Grace  Church,  2 
Cal.  90. 

Connecticut.  —  Chapin  v.  Persse,  etc.,  Paper 
Works,  30  Conn.  461,  79  Am.  Dec.  263. 

Delatvare.  —  McCartney  v.  Buck,  8  Houst. 
(Del.)  34;  Mulrine  v.  Washington  Lodge  No. 
5,  6  Houst.  (Del.)  350;  Duncan  v.  Aaron,  6 
Houst.  (Del.)  566. 

Illinois.  —  Hill  v.  Bishop,  25  111.  349,  79  Am. 
Dec.  333;  Wetherill  v.  Ohlendorf,  61  111.  283; 
Wendt  v.  Martin,  89  111.  139. 

Indiana.  —  Talbott  v.  Goddard,  55  Ind.  496; 
Lavvton  v.  Case,  73  Ind.  60. 

Missouri.  —  Hause  v.  Carroll,  37  Mo.  578. 

North  Carolina.  —  Lanier  v.  Bell,  81  N.  Car. 
337;  Traders  Nat.  Bank  v.  Lawrence  Mfg.  Co., 
96  N.  Car.  298. 

Pennsylvania,  —  Presbyterian  Church  71. 
Allison,  10  Pa.  St.  413;  Odd  Fellows'  Hall  v. 
Masser,  24  Pa.  Sr.  507,  64  Am.  Dec.  675;  Poole 
v.  Union  Pass.  R.  Co.,  24  W.  N.  C.  (Pa.)  376, 
(Pa.  1889)  16  Atl.  Rep.  736;  Green  v.  Thomp- 
son, 172  Pa.  St.  609. 

See  also  Holmes  v.  Shands,  27  Miss.  40; 
Doolittle  v.  Goodrich,  13  Neb.  296;  Horton  v. 
Carlisle,  2  Disney  (Ohio)  1S4;  Wall  Paper  Co.'s 
Appeal,  15  Pa.  Super.  Ct.  407;  Sutton  v.  Con- 
solidated Apex  Min.  Co.,  (S.  Dak.  igoo)  84  N. 
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therefor  under  the  rule  heretofore  stated.1  And  in  several  well-considered 
cases  it  has  been  held  that  where  materials  are  furnished  for  use  in  a  particular 
building  a  lien  may  be  had  therefor  though  at  the  time  of  sale  the  material- 
man intended  to  rely  for  payment  solely  on  the  personal  credit  of  the  buyer.2 
Certainly  the  fact  that  the  materialman  does  not  rely  solely  upon  the  credit 
of  the  building,  but  also  intends  to  look  to  the  personal  liability  of  the  con- 
tractor to  whom  the  materials  are  sold,  does  not  defeat  his  right  to  a  lien.3 
And  the  materialman  need  not,  at  the  time  of  furnishing  the  materials, 
expressly  state  his  intention  of  reding  on  his  right  to  a  lien.4 

Proof  with  Regard  to  Credit.  —  The  question  whether  the  materials  were  fur- 
nished solely  on  the  personal  credit  of  the  buyer  or  upon  the  credit  of  the 
building  is  a  question  of  fact,5  but  such  fact  need  not  be  proved  by  direct  evi- 
dence; it  may  be  inferred  from  the  circumstance  of  the  sale.6 

Book  Charges.  —  Where  materials  are  sold  to  a  contractor  the  fact  that  they 
are  charged  in  the  seller's  books  of  account  to  the  contractor  personally, 
does  not  show  conclusively  that  they  are  sold  in  reliance  solely  on  the  con- 
tractor's personal  credit.7 

Presumption.  —  If  the  contract  of  the  parties  is  no  more  than  a  sale  of 
materials  for  a  particular  building  or  improvement,  and  there  is  nothing  nega- 
tiving the  reservation  of  a  lien,  or  the  idea  that  the  materialman,  if  need  be, 
will  look  to  the  property  for  payment,  the  law  raises  the  implication  that  the 
contract  of  sale  was  made  on  the  security  afforded  by  the  property  into  which 
the  materials  enter.8 

e.  Whether  Materials  Must  Be  Actually  Used  —  (i)  In  General. 
—  The  decisions  are  not  in  accord  upon  the  question  whether  a  lien  may 
be  had  for  materials  which  have  not  been  actually  used  in  or  incorpo- 
rated into  the  construction,  alteration,  or  repair  of  the  building,  improve- 
ment, or  structure  upon  which  the  lien  is  claimed.  Under  the  statutes 
providing  for  liens  in  favor  of  persons  furnishing  materials  for9  or  towards 

W.  Rep.  211 ;  Whittier  v.  Puget  Sound  Loan,  2  Ohio  St.  114;  Singerlv  v.  Doerr,  62  Pa.  St.  9; 

etc.,  Co.,  4  Wash.  666,  31  Am.  St.  Rep.  944.  Wolf  v.  Batchelder,  56  Pa.  St.  87. 

1.  See  s'upra,  this  subdivision,  Materials  7.  Book  Charges.  —  Clark  v.  Huey,  12  Ind. 
Furnished  Without  Regard  to  Their  Use.  App.  224;  Presbyterian  Church  z>.  Allison,  10 

2.  Clark  v.  Huey,  12  Ind.  App.  224;  Deather-  Pa.  St.  413;  Wolf  v.  Batchelder,  56  Pa.  St.  87; 
age  v.  Henderson,  43  Kan.  684:  Sodini  v.  Hommel  v.  Lewis,  104  Pa.  St.  465;  Bassett  v. 
Winter,  32  Md.  130;  Blake  v.  Pitcher,  46  Md.  Bertorelli,  92  Tenn.  54S.  Compare  Hills  v. 
453;  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Elliott,  16  S.  &  R.  (Pa.)  59. 

Wis.  170.    See  also  Morris  County  Bank  v.  8.  Presumption. —  Eufaula  Waier  Co.  v.  Ad- 

Rockaway  Mfg.  Co.,  14  N.  J.  Eq.  189;  Vogel  dyston  Pipe,  etc.,  Co.,  89  Ala.  552;  Cook  v. 

v.  Luitwieler,  52  Hun  (N.  Y.)  184.    Compare  Rome  Brick  Co.,  98  Ala.  409;   Shilling  v. 

Esslinger  v.  Huebner,  22  Wis.  632.  Templeton,  66  Ind.  585;  Jones  v.  Swan,  21 

3.  Clark  v.  Huey,  (Ind.  App.  1894)  36  N.  E,  Iowa  1S1;  Smith-Anihony  Stove  Co.  -.  Spear, 
Rep.  52;  Ridge  v.  Mercantile  Loan,  etc  ,  Co.,  65  Mo.  App.  87,  2  Mo.  App.  Rep.  1250;  Smith 
56  Mo.  App.  155;  Phillips  v.  Wright,  5  Sandf.  v.  Coe,  29  N.  Y.  666;  Hommel  v.  Lewis,  104 
(N.  V.)  342;  Bassett  v.  Bertorelli,  92  Tenn.  548.  Pa.  St.  465;  Poole  v.  Union  Pass.  R.  Co.,  24 

Materials    Furnished   Contractor  for   Several  W.  N.  C.  (Pa.)  376;  Dougherty  v.  Loebelenz,  g 

Buildings. — Lumping    Charges  in  the  Ledger  Pa.   Super.  Ct.  344,  43  W.  N.  C.  (Pa.)  447; 

against  the  contractor  for  all  materials  fur-  Noar  v.  Gill,  111  Pa.  St.  4S8.    Compare  Mc- 

nished  does  not  defeat  the  lien  where,  in  the  Cartney  v.  Buck,  8  Houst.  (Del.)  34. 

original  book  of  entry,  materials  furnished  9.  Actual  Use  Held  Necessary  —  Alabama. — 

for  each  building  were  kept  separai ely.    Com-  Lee  v.  King,  99  Ala.  246;  Cook  v.  Rome  Brick 

pound  Lumber  Co.  v.  Fehlliammer  Planing  Co.,  98  Ala.  409;  Eufaula  Water  Co.  v.  Addys- 

Mill  Co.,  59  Mo.  App.  661 ;  Kauffman- Wilkin-  ton  Pipe,  etc.,  Co.,  Sq  Ala.  552;   May,  etc., 

son  Lumber  Co.  v.  Christophel,  62  Mo.  App.  98.  Hardware  Co.   v.   McConnell,  102  Ala.  577; 

4.  Eufaula  Water  Co.  v.  Addyston  Pipe,  etc.,  McAnally  v.  Hawkins  Lumber  Co.,  109  Ala. 
Co.,  89  Ala.  552;    Bassett  v.  Bertorelli,  92  397. 

Tenn.  548.  Connecticut.  — Chapin  v.  Persse,  etc..  Paper 

5.  Proof  with  Regard  to  Credit.  —  Power  v.  Works,  30  Conn.  461,  79  Am.  Dec.  263;  Aldet- 
McCord,  36  111.  214;  Presbyterian  Church  v.  man  v.  Hartford,  etc.,  Transp.  Co.,  66  Conn.  47. 
Allison,  10  Pa.  St.  413;  Hommel  v.  Lewis,  104  Illinois.  —  Hunter  v.  Blanchard,  18  111.  31S, 
Pa.  St.  465.  68  Am.  Dec.  547;  George  Lehman,  etc.,  Co.  v. 

6.  Eufaula  Water  Co.  v.  Addyston  Pipe,  Clark,  33  111.  App.  33;  Power  v.  McCord,  36 
etc.,  Co.,  S9  Ala.  552;  Choteau  v.  Thompson,  111.  214;  Corey  v.  Croskey,  57  111.  251;  Chi- 
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building,1  or  to  be  used  in,a  or  used  in  the  erection,  repair,  etc.,  of  buildings, 
etc.,3  it  is  held  in  many  jurisdictions  that  no  lien  can  be  claimed  unless  the 
materials  are  actually  used  or  incorporated  into  the  building,  etc.  Other 
statutes  are  so  construed  as  not  to  require  the  materialman  at  his  peril  to 
see  that  the  material  is  actually  used  in  the  building,  and  whether  it  is 
actually  used  therein  or  not,  he  is  entitled  to  a  lien  for  the  materials  so  fur- 
nished, and  this  is  especially  so  where  the  material  is  furnished  directly  to 
the  owner.4    It  is  necessary  that  the  material   should   have  actually  been 

cago  Artesian  Well  Co.  v.  Corey,  60  111.  73; 
Cunningham  v.  Ferry,  74  111.  426;  Compound 
Lumber  Co.  v.  Murphy,  169  111.  343;  Holdom 
v.  Lockwood,  59  111.  App.  359;  Murphy  v. 
Kohlsaat,  68  111.  App.  579;  In  re  Cook,  3  Bias. 
■  (U.  S.)  116,  3  Chicago  Leg.  N.  410,  6  Fed.  Cas. 
No.  3,151. 

Indiana.  —  Clark  v.  Huey,  12  Ind.  App.  224; 
Manor  v.  Heffner,  15  Ind.  App.  299;  Leeper 
v.  Myers,  10  Ind.  App.  314;  Minnich  u. 
Darling,  8  Ind.  App.  539;  Barnetl  v.  Stevens, 
16  Ind.  App.  420. 

Kansas.  —  McGarry  v.  Averill,  50  Kan.  362, 
34  Am.  St.  Rep.  120;  Delahay  v.  Goldie,  17 
Kan.  263;  Rice  v.  Hodge,  26  Kan.  164;  Hill 
v.  Bowers,  45  Kan.  592. 

Maine.  —  Perkins  v.  Pike,  42  Me.  141,  66 
Am.  Dec.  267;  Taggard  v.  Buckmore,  42 
Me.  77. 

Missouri.  —  Deardorff  v.  Everhartt,  74  Mo. 
37;  Simmons  v.  Carrier,  60  Mo.  581;  Fitzpat- 
rick  v.  Thomas,  61  Mo.  516;  Schulenberg  v. 
Prairie  Home  Institute,  65  Mo.  295;  Heltzell 
v.  Chicago,  etc.,  R.  Co.,  20  Mo.  App.  435; 
Current  River  Lumber  Co.  v.  Cravens,  54  Mo. 
App.  216;  Western  Brass  Mfg.  Co.  v.  Mepham, 
64  Mo.  App.  50,  2  Mo.  App.  Rep.  929. 

Montana.  —  Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Monl.  65,  rehearing  denied  24 
Mont.  75. 

New  York.  —  Phoenix  Iron  Co.  v.  Vessels, 
etc.,  43  Hun  (N.  Y.)42g;  Goodrich  v.  Gillies, 
62  Hun  (N.  Y.)  479. 

See  also  Cox  v.  Colles,  17  111.  App.  503; 
Totten,  etc.,  Iron,  etc.,  Foundry  Co.  v.  Muncie 
Nail  Co.,  148  Ind.  372;  Scott  v.  Goldinghorst, 
123  Ind.  268;  Grace  v.  Nesbitt,  109  Mo.  9; 
Lanier  v.  Bell,  81  N.  Car.  337;  Allen  v.  Elwert, 
29  Oregon  428;  Sutton  v.  Consolidated  Apex 
Min.  Co.,  (S.  Dak.  1900)  84  N.  W.  Rep.  211. 

Compare  Salem  v.  Lane,  etc.,  Co.,  189  111. 
593;  Morrison  v.  Hancock,  40  Mo.  561;  Rail  v. 
McCrary,  45  Mo.  App.  365. 

Materials  Wasted  by  Contractor.  —  Schroeder 
v.  Mueller,  33  Mo.  App.  28. 

1.  Phillips  v.  Wright,  5  Sandf.  (N.  Y.)  345. 

2.  California.  —  Bottomly  v.  Grace  Church, 
2  Cal.  90;  Houghion  v.  Blake,  5  Cal.  240; 
Tibbetts  v.  Moore,  23  Cal.  208;  Holmes  v. 
Richet,  56  Cal.  307,  38  Am.  Rep.  54;  Silvester 
v.  Coe  Quartz  Mine  Co.,  So  Cal.  510;  Bewick 
v.  Muir,  83  Cal.  368;  Schallert-Ganahl  Lumber 
Co.  v.  Neal,  90  Cal.  213;  John  A.  Roebling 
Sons'  Co.  v.  Bear  Valley  Irrigation  Co.,  99 
Cal.  488;  Hamilton  v.  Delhi  Min.  Co.,  118  Cal. 
148;  Bianchi  v.  Hughes,  124  Cal.  24;  Wilson 
v.  Nugent,  125  Cal.  280;  California  Powder 
Works  v.  Blue  Tent  Consol.  Hydraulic  Gold 
Mines,  (Cal.  1889)22  Pac.  Rep.  391;  Barrows 
v.  Knight,  55  Cal.  155. 

Hawaii.  —  Allen  z/.'Redward,  10  Hawaii  151. 
Oregon.  —  Filch  v.  Howitt,  32  Oregon  396. 


3.  Basshor  v.  Baltimore,  etc.,  R.  Co.,  65 
Md.  99. 

4.  Actual  Use  Held  Unnecessary — United  Stales. 
—  Central  Trust  Co.  v.  Chicago,  etc.,  R.  Co., 
54  Fed.  Rep.  598. 

Colorado.  —  Small  v.  Foley,  8  Colo.  App. 
435- 

Jo,wa.  —  Neilson  v.  Iowa  Eastern  R.  Co.,  51 
Iowa  714;  Lee  v.  Hoyt,  101  Iowa  101. 

Maryland.  —  Greenway  v.  Turner,  4  Md. 
296;  Watts  v.  Whiitington,  48  Md.  353;  Heath 
v.  Tyler,  44  Md.  312;  Treusch  v.  Shryock,  55 
Md.  333;  Maryland  Brick  Co.  v.  Spilman,  76 
Md.  337,  35  Am.  St.  Rep.  431;  Maryland  Brick 
Co.  v.  Dunkerly,  85  Md.  J99. 

Minnesota.  —  Hickey  v.  Collom,  47  Minn. 
565;  Burns  v.  Sevvell,  48  Minn.  425. 

Nebraska.  —  Stewart-  Chute  Lumber  Co.  v. 
Missouri  Pac.  R.  Co.,  28  Neb.  39;  Weir  v. 
barnes,  38  Neb.  875. 

New  Jersey.  —  Morris  County  Bank  v.  Rock- 
away  Mfg.  Co.,  14  N.  J.  Eq.  189. 

Ohio.  —  Beckel  v.  Peiticrew,  6  Ohio  St.  247. 
Pennsylvania.  —  Basch  v.  Saner,  I  Penny. 
(Pa.)  22;  Hershey  v.  Gohn,  1  Penny  (Pa.)  40; 
Olympic  Theatre  Case,  2  Browne  (Pa.)  275; 
Wallace  v.  Melchoir,  2  Browne  (Pa.)  104; 
Presbyterian  Church  v.  Allison,  10  Pa.  St.  413; 
Odd  Fellows'  Hall  v.  Masser,  24  Pa.  St.  507,  64 
Am.  Dec.  675;  Gaule  v.  Bilyeau,  25  Pa.  St. 
521;  Oppenheimer  v.  Morrell,  118  Pa.  St.  189; 
Linden  Steel  Co.  v.  Imperial  Refining  Co., 
T46  Pa.  St.  4;  Linden  Steel  Co.  v.  Rough  Run 
Mfg.  Co.,  158  Pa.  St.  238,  33  W.  N.  C.  (Pa.) 
244;  White  v.  Miller,  [8  Pa.  St.  52;  Hinchman 
v.  Graham,  2  S.  &  R.  (Pa.)  170;  Hatker  v. 
Conrad,  12  S.  &  R.  (Pa.)  301,  14  Am.  Dec.  691; 
Boyd  v.  Mole,  9  Phila.  (Pa.)  118,  30  Leg.  Int. 
(Pa.)  116;  Murphy  v.  Ellis,  n  Pa.  Co.  Ct.  301; 
Spruks  v.  Mursch,  1  Lack.  Leg.  N.  (Pa.)  247; 
Ctoskey  v.  Coryell,  2  Whart.  (Pa.)  223.  See 
also  Harlon  v.  Rand,  27  Pa.  St.  511 ;  Coverdill 
v.  Heath,  12  Pa.  Super.  Ci.  15. 

Tennessee.  —  Daniel  v.  Weaver,  5  Lea  (Tenn.) 
392;  Jonte  v.  Gill,  (Tenn.  Ch.  1897)  39  S.  W. 
Rep.  750. 

Texas.  —  Trammell  v.  Mount,  68  Tex.  210, 
2  Am.  St.  Rep.  479. 

Wisconsin.  —  Esslinger  v.  Huebner,  22  Wis. 
632. 

Canada.  —  Larkin  v.  Larkin,  32  Ont.  80;  Mc- 
Arthur  v.  Dewar,  3  Manitoba  72. 

See  also  Woolsey  v.  Bohn,  41  Minn.  235; 
Foster  v.  Dohle,  17  Neb.  631;  Irish  v.  Pheby, 
28  Neb.  231;  Pomeroy  v.  White  Lake  Lumber 
Co.,  33  Neb.  243;  Bogue  v.  Guthe,  54  Neb.  236; 
Jerecki  Mfg.  Co.  v.  Struther,  8  Ohio  Cir.  Dec. 
5,    14   Ohio    Cir.    Ct.   400;  Scranton  Lathe 
Turning  Co.  v.  Cassidy,  167  Pa.  St.  469. 
Compare  Wilson  v.  Wilson,  51  Md.  159. 
The  Abandonment  of  the  Building  Contract  by 
the  contractor  and  the  consequent  nonuse  of 
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furnished,  it  not  being  sufficient  that  the  person  claiming  the  lien  had  con- 
tracted to  furnish  it.1 

(2)  Proof  of  Use  —  Burden  of  Proof.  —  Where  the  doctrine  prevails  that  the 
materials  must  have  been  used,  it  seems  that  the  burden  of  proof  is  upon 
the  lien  claimant.* 

Sufficiency  of  Proof.  — ■  Where  it  is  shown  that  the  materials  were  ordered  for 
and  were  delivered  at,  and  were  suitable  for,  a  particular  building,  upon  which 
the  lien  therefor  is  claimed,  a  prima  facie  presumption  arises,  or  such  a  show- 
ing is  prima  facie  proof,  that  the  materials  were  used  for  the  building.3  And 
proof  that  a  portion  of  the  materials  was  not  so  used  does  not  rebut  the 
presumption  or  prima  facie  proof  that  the  balance  of  the  materials  was  used.'* 

Declarations  of  Contractor.  —  The  declarations  of  the  contractor  to  whom  the 
materials  are  furnished,  that  they  are  for  a  particular  building,  are  not  evi- 
dence as  against  the  owner  of  the  building  that  they  were  used  for  such 
building.5 

(3)  Necessity  for  Actual  Incorporation  of  Materials  as  Part  of  Structure. 
—  Where  the  doctrine  prevails  that  mechanics'  liens  can  only  be  had  for 
material  actually  used  in  the  construction  of  a  building,  etc.,  the  rule  deduced 
from  the  authorities  seems  to  be  that  in  order  to  constitute  a  "  use  "  it  is  not 
necessary  that  the  materials  should  actually  have  gone  into  the  structure  and 
formed  a  part  of  it;  it  is  sufficient  if  their  use  was  necessary  and  they  have 
in  fact  been  used  or  consumed  in  the  making  of  the  improvements.6 


the  materials  furnished  to  him  does  not  affect 
the  lien.  Linden  Steel  Co.  v.  Rough  Run 
Mfg.  Co.,  158  Pa.  St.  238. 

Where  the  Materials  Are  Specially  Designed  for 
the  Building  their  nonuse  on  account  of  sus- 
pension of  work  by  the  contractor  does  not  de- 
feat the  lien.  Huttig  Bros.  Mfg.  Co.  v.  Denny 
Hotel  Co.,  6  Wash.  122. 

Lumber  Sold  on  Execution  Against  Contractor, 
lien  therefor  still  upheld.  While  Miller, 
18  Pa.  St.  52;  Linden  Steel  Co.  v.  Imperial 
Refining  Co.,  146  Pa.  St.  4. 

Material  Misappropriated  Without  Consent  of 
materialman,  lien  therefor  upheld.  Beckel  v. 
Petlicrew,  6  Ohio  St.  247. 

Materials  Not  Delivered  at  Building. — Material- 
men cannot  claim  a  lien  for  materials  sold  10 
a  contractor,  but  not  delivered  at  the  building 
or  used  in  its  construction.  Foster  v.  Dohle, 
17  Neb.  631.  See  also  Marrener  v.  Paxion,  17 
Neb.  634;  Weir  v.  Barnes,  38  Neb.  875. 

Waste  of  Materials  by  Contractor  does  not 
affect  lien  therefor.  Woolsey  v.  Bohn,  41 
Minn.  235. 

Materials  Misappropriated  wiihout  consent  of 
materialman.  Beckel  v.  Petticrew,  6  Ohio 
St.  247;  Fianklin  Bank  v.  Cincinnati,  10  Ohio 
Dec.  545- 

Materials  Lost  by  Negligence  of  Subcontractor. 

—  Richmond,  etc.,  Constr.  Co.  v.  Richmond, 
etc.,  R.  Co.,  (C.  C.  A.I  68  Fed.  Rep.  105. 

1.  Contract  to  Furnish.  —  Maryland  Brick  Co. 
v.  Spilman,  76  Md.  337,  35  Am.  St.  Rep.  431; 
Richmond,  etc.,  Constr.  Co.  v.  Richmond,  etc., 
R.  Co.,  (C.  C.  A.)  63  Fed.  Rep.  105. 

In  Texas,  however,  it  has  been  held  that 
after  material  is  prepared  for  the  building, 
though  it  is  not  delivered,  the  nondelivery  will 
not  defeat  the  lien  if  the  materialman  was 
ready  to  deliver  and  was  prevented  from  doing 
so  by  the  owner  who  refused  to  receive  it. 
Trammell  v.  Mount,  68  Tex.  210,  2  Am.  St. 
Rep.  479. 


Sufficiency  of  Evidence  to  Prove  Delivery.  — 

Henry,  etc.,  Co.  v.  McCurdy,  36  Neb.  863; 
Henry,  etc.,  Co.  v.  Starr,  36  Neb.  869. 

2.  Proof  of  Use  —  Burden  of  Proof,  —  Houghton 
v.  Blake,  5  Cal.  240;  Bottomly  v.  Grace  Church, 
2  Cal.  90;  McGarry  v.  Averill,  50  Kan.  362,  34 
Am.  St.  Rep.  120,  Phillips  v.  Wright,  5  Sandf. 
(N.  Y.)  342.  Compare  Chicago  Artesian  Well 
Co.  v.  Corey,  60  111.  73. 

3.  Sufficiency  of  Proof.  —  Allen  v.  Redward, 
10  Hawaii  151;  Allen  0.  Lincoln,  12  Hawaii 
356;  Rice  v.  Hodge,  26  Kan.  164;  McGarry  v. 
Averill,  50  Kan.  362,  34  Am.  St.  Rep.  120; 
Allen  v.  Elwert,  29  Oregon  428.  See  also  Mc- 
Arthut  v.  Dewar,  3  Manitoba  72;  Hannah,  etc., 
Mercantile  Co.  v.  Hartzell,  (Mich.  1900)  84  N. 
W.  Rep  52. 

4.  Allen  v.  Lincoln,  12  Hawaii  356. 

5.  Declarations  of  Contractor.  —  Deardorff  v. 
Everhartt,  74  Mo.  37,  overruling  Morrison  v. 
Hancock,  40  Mo.  564.  See  also  Simmons 
v.  Carrier,  60  Mo.  5S1. 

6.  What  Constitutes  "Dse."  —  Giant-Powder 
Co.  v.  Oregon  Pac.  R.  Co.,  42  Fed.  Rep.  470; 
Rapauno  Chemical  Co.  v.  Greenfield,  etc.,  R. 
Co.,  59  Mo.  App.  6.  See  also  Vandergrift's 
Appeal.  83  Pa.  St.  126. 

Powder  for  Blasting  Constitutes  Materials  TJsed. 
—  Giant-Powder  Co.  v.  Oregon  Pac.  R.  Co.,  42 
Fed.  Rep.  470;  Rapauno  Chemical  Co.  v. 
Greenfield,  etc.,  R.  Co.,  59  Mo.  App.  6;  Haz- 
ard Powder  Co.  v.  Byrnes,  (C.  PI.  Spec.  T.)  21 
How.  Pr.  (N.  Y.)  189.  See  also  California 
Powder  Works-'.  Blue  Tent  Consol.  Hydraulic 
Gold  Mines,  (Cal.  1889),  22  Pac.  Rep.  391; 
Giant-Powder  Co.  v.  San  Diego  Flume  Co.,  78 
Cal.  193. 

Lime  in  Packages.  —  A  materialman  in  claim- 
ing a  lien  for  lime  furnished  charged  for 
eighteen  barrels  in  which  the  lime  was  packed, 
and  in  reference  to  this  charge  the  court  said: 
"  We  think  that  where  material  is  usually  de- 
livered in  certain  packages,  it  is  proper  to 
348  Volume  XX. 


Contract  under  Which 


MECHANICS'  LI  HNS. 


Lien  Acquired. 


(4)  Title  to  Materials  Furnished.  —  Where  the  lien  attaches  for  materials 
furnished  for  the  erection  of  a  building  to  a  contractor  or  other  person  who 
has  power  to  subject  the  interest  of  the  owner  to  mechanics'  liens,  irrespective 
of  whether  the  materials  are  actually  used  or  not,  the  owner  of  the  land  upon 
which  the  improvement  is  being  made  is  entitled  to  the  material  furnished 
therefor  as  against  the  creditors  of  the  person  to  whom  the  materials  are 
directly  furnished.1 

g.  Retention  of  Title  to  Materials.  — ■  The  fact  that  a  materialman 
furnishing  materials  for  a  building  provides  that  the  title  to  the  materials 
shall  remain  in  himself  until  paid  for,  does  not  defeat  his  right  to  a  lien 
therefor.* 

10.  Loan  of  Money  or  Credit.  —  It  is  generally  held  that  no  lien  can  be  had 
for  money  loaned,  with  which  the  materials  are  purchased  or  labor  paid,  in 
favor  of  the  lender;3  nor  can  a  lien  be  had  as  security  in  favor  of  one  who 
lends  his  credit  to  another  to  enable  him  to  purchase  materials.4 

XIII.  Contract  under  Which  Lien  •  Acquired  —  1.  Lien  Not  Created  by 
Contract.  —  A  mechanic's  lien  is  created  by  law,  rather  than  by  the  contract 
of  the  parties.5    It  is  not  necessary  that  the  contract  should  stipulate  for 


charge  for  it  as  packed,  although  the  small 
material  conslituting  the  package  does  not  lit- 
erally go  into  the  construction  of  the  build- 
ing."   Snell  v.  Payne,  115  Cal.  218. 

Lumber  for  Temporary  Structures.  —  In  Penn- 
sylvania a  lien  is  given  for  materials  furnished 
for  the  erection  or  construction  of  a  building, 
irrespective  of  whether  the  materials  are 
actually  used  for  the  purpose  or  not.  Lum- 
ber, however,  furnished  to  the  contractor  for 
temporary  scaffolding  is  not  considered  as  fur- 
nished for  the  construction  of  the  building  so 
as  to  authorize  the  filing  of  liens  therefor,  even 
though  they  may  have  been  furnished  on  the 
credit  of  the  building.  Oppenheimer  v.  Mor- 
rell,  118  Pa.  St.  189.  But  see  dictum  in  Giant- 
Powder  Co.  v.  Oregon  Pac.  R.  Co.,  42  Fed. 
Rep.  470.  . 

But  lumber,  etc.,  furnished  to  a  railway  con- 
tractor and  used  in  constructing  temporary 
shanties  for  his  laborers  and  stables  for  his 
horses  has  been  considered  as  furnished  in  the 
construction  of  the  railway.  Stewart-Chute 
Lumber  Co.  v.  Missouri  Pac.  R  Co.,  28  Neb.  39. 

For  Materials  Furnished  for  Moulds  for  a  Vessel 
there  is  no  lien,  as  such  materials  do  not  form 
a  part  of  the  vessel.  Ames  v.  Dyer,  41  Me. 
3<j7- 

Tools  Not  Materials  Used.  —  May,  etc.,  Hard- 
ware Co.  v.  McConnell,  102  Ala.  577;  Basshor 
v.  Baltimore,  etc.,  R.  Co.,  65  Md.  99;  Allen  v. 
Elsvert,  29  Oregon  428;  McAuliffe  v.  Jorgen- 
son,  107  Wis.  132.  See  also  Dixon  v.  La 
Farge,  1  E.  D.  Smith  (N.  Y.)  722;  Giant- 
Powder  Co.  v.  Oregon  Pac.  R.  Co.,  42  Fed. 
Rep.  470;  Oppenheimer?/.  Morrell,  118  Pa.  St. 
189.  Compare  Vandergrift's  Appeal,  83  Pa.  St. 
126. 

Food  Furnished  Contractor  for  His  Laborers.  — 

Where  the  contractor  boards  his  laborers,  food 
stuff  furnished  to  him  and  used  for  such  pur- 
pose by  him  is  not.  to  be  considered  as  "  used" 
for  the  structure,  and  a  lien  cannot  be  had 
therefor.  Malone  v.  Big  Flat  Gravel  Min.  Co., 
76  Cal.  578.  See  also  Giant-Powder  Co.  v. 
Oregon  Pac.  R.  Co.,  42  Fed.  Rep.  470;  Mc- 
Cormick  v.  Los  Angeles  City  Water  Co.,  40 
Cal.  185;  Ferguson  v.  Despo,  8  Ind.  App.  523. 


1.  Title  to  Materials  Prior  to  Use.  —  Hickey  v. 
Collom,  47  Minn.  565.  See  also  White  v.  Mil- 
ler, 18  Pa.  St.  52. 

2.  Retention  of  Title  to  Materials.  —  Case  Mfg. 
Co.  v.  Smith,  40  Fed.  Rep.  339;  Peninsular 
General  Electric  Co.  v.  Notris,  100  Mich.  496. 
Compare  Barnett  v.  Stevens,  16  Ind.  App.  420. 

3.  Money  Loaned — United  States.  —  Central 
Trust  Co.  v.  Bridges,  57  Fed.  Rep.  753,  16  U. 
S.  App.  115;  Richmond,  etc.,  Constr.  Co.  v. 
Richmond,  etc.,  R.  Co.,  (C.  C.  A.)  68  Fed. 
Rep.  105. 

California.  —  Godeffray  v.  Caldwell,  2  Cal. 
489,  56  Am.  Dec.  360. 

Illinois.  —  Cairo,  etc.,  R.  Co.  v.  Fackney,  78 
111.  116. 

Louisiana.  —  First  Municipality  v.  Bell,  4 
La.  Ann.  121. 

Mississippi.  —  Weathersby  v.  Sleeper,  42 
Miss.  741. 

New  Jersey.  —  Williams  v.  Bradford,  (N.  J. 
1891)  21  Atl.  Rep.  331. 
New  York.  —  Kerby  v.  Daly,  45  N.  Y.  84. 
Ohio.  —  Hamilton  v.  Stilvvaugh,  5  Ohio  Cir. 
Dec.  324,  11  Ohio  Cir.  Ct.  182. 

Texas.  —  Gaylord  v.  Loughridge,  50  Tex. 
573;  Muscogee  First  Nat.  Bank  v.  Campbell, 
(Tex.  Civ  App.  1900)  58  S.  W.  Rep.  628;  In- 
ternational Bldg.,  etc.,  Assoc.  v.  Fortassain, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  496. 

See  also  Dart  v.  Mavhew,  60  Ga.  104;  Brown 
v.  Rodocker,  65  Iowa  55. 

4.  Loan  of  Credit. —  Ruggles  v.  Blank,  15  111. 
App.  436.  See  also  Burnside  v.  O'Hara,  35 
111.  App.  150;  Dye  v.  Forbes,  34  Minn.  13. 

5.  Lien  Not  Created  by  Contract  —  United 
States.  —  Central  Trust  Co.  v.  Richmond,  etc., 
R.  Co.,  (C.  C.  A.)  68  Fed.  Rep.  90. 

Alabama.  —  Osborn  v.  Johnson  Wall  Paper 
Co.,  99  Ala.  309;  Wadsvvorth  v.  Hodge,  8S 
Ala.  500.  See  also  Eufaula  Water  Co.  v. 
Addyston  Pipe,  etc..  Co.,  89  Ala.  552. 

Connecticut.  —  Larkins  v.  Blakeman,  42 
Conn.  292. 

Illinois.  —  Bayard  v.  McGraw,  1  111.  App. 
134.  See  also  Wetherill  v.  Ohlendorf.  61  111. 
283. 

Indiana.  —  Barnett  v.  Stevens,  16  Ind.  App. 
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such  a  lien,  or  even  that  the  labor  or  material  should  be  furnished  with  an 
existing  intention  to  perfect  a  lien  on  the  property.1 

Contract  Liens  Distinguished.  —  In  the  absence  of  statutory  prohibition  the  owner 
of  land  may,  by  express  agreement,  provide  that  one  who  furnishes  material 
or  performs  labor  in  the  construction  of  an  improvement  thereon  may  have 
a  lien  on  such  land  to  secure  the  payment  of  the  contract  price,3  though  since 
such  a  lien  is  an  interest  in  land  it  cannot,  under  the  statute  of  frauds,  be 
created  by  a  parol  agreement.3  A  lien  so  created  is,  however,  merely  a  con- 
tract lien,  and  it  would  obviously  be  a  misnomer  to  term  it  a  mechanic's  lien. 

Extending  or  Bestriding  Scope  of  Statutes.  —  It  has  been  said  that  the  lien,  being 
created  by  statute,  cannot  be  restricted  or  extended  by  the  acts  of  the  con- 
tracting parties.4 

2.  A  Contract  Essential  to  Existence  of  Lien.  —  While  the  lien  is  not  created 
by  the  contract  of  the  parties,  a  contract,  either  direct  or  indirect,  on  the  part 
of  the  owner  of  the  land  on  which  the  lien  is  claimed,  for  the  erection  of  the 
improvement  in  the  construction  of  which  the  material  furnished  and  labor 
performed,  and  for  which  the  lien  is  claimed,  were  used,  is  essential  to  the 
existence  of  the  lien.3    In  the  case   of  subcontractors,  materialmen,  and 


420;  Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Vice,  15 
Ind.  App.  117;  Peck  v.  Hensley,  21  Ind.  344; 
Clark  v.  Hue,  12  Ind.  App.  224.  See  also 
Neeley  v.  Searight,  113  Ind.  316;  Colter  v. 
Frese,  45  Ind.  96. 

Louisiana. — See  also  Hoy  v.  Peterman,  28 
La.  Ann.  289. 

Maryland.  —  Wilson  v.  Simon,  91  Md.  1; 
Willison  v.  Douglas,  66  Md.  99;  Reindollar  v. 
Flickinger,  59  Md.  469;  McLaughlin  v.  Rein- 
hart.  54  Md.  71;  Blake  v.  Pitcher,  46  Md.  453; 
Sodini  v.  Winter,  32  Md.  130. 

Missouri.  —  Badger  Lumber  Co.  v.  Stepp, 
157  Mo.  366. 

Texas.  —  Houston  v.  Myers,  88  Tex.  126. 

Consent  of  Owner  Not  Required.  —  Clark  v. 
Kingsley,  S  Allen  (Mass.)  543. 

1.  Contract  Need  Not  Stipulate  for  Lien.  — 
Mornan  v.  Carroll,  35  Iowa  22;  Jones  v. 
S.van,  21  Iowa  181;  Kunkle  v.  Reeser,  5  Ohio 
Dec.  422. 

2.  Contract  Lien  Distinguished.  —  Lippencott 

v.  York,  86  Tex.  276. 

3.  Contract  Lien  on  Land  Cannot  Be  Created  by 
Parol.  —  Slack  v.  Collins,  145  Ind.  569. 

4.  Scope  Cannot  Be  Extended  by  Contract.  — 

Johnston  v.  Bennett,  6  Colo.  App.  362;  Lar- 
kins  v.  Blakeman,  42  Conn.  292;  Lowenstein 
v.  Reynolds,  92  Tenn.  543. 

Restricting  Operation  of  Statute.  —  It  is  appre- 
hended, however,  that  such  statement  is  in- 
correct to  the  extent  to  which  it  asserts  that  the 
scope  of  Ihe  statute  cannot  be  restricted  by 
the  contract  of  the  parties.  While  the  scope 
of  the  statute  cannot  be  restricted,  its  operation 
in  a  given  case  may  be.  See  infra,  this  sec- 
tion, subdivisions  Contract  Inconsistent  with 
Existence  of  Lien;  How  Far  Contract  of  Prin- 
cipal Contractor  Binding  on  Subcontractor, 

5.  Contract  Essential  to  Existence  of  Lien  — 
Alabama.  —  Osborn  v.  Johnson  Wall  Paper 
Co.,  99  Ala.  309;  Copeland  v.  Kehoe,  67  Ala. 
594- 

Arkansas.  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101. 

Colorado.  —  Wilkins  v.  Abell,  26  Colo.  462; 
Rico  Reduction,  etc.,  Co.  v.  Musgrave,  14 
Colo.  79;  Florman  v.  School  Dist.  No.  11,  6 


Colo.  App.  319;  Groth  v.  Stahl,  3  Colo.  App. 
8;  Mellor  v.  Valentine,  3  Colo.  255. 

District  of  Columbia.  —  Herrell  v.  Donovan, 
7  App.  Cas.  (D.  C.)  322. 

Illinois.  — Wendt  v.  Martin,  89  111.  139. 

Indiana.  —  Coburn  v.  Stephens,  137  Ind.  683, 
45  Am.  St.  Rep.  218;  Adams  v.  Buhler,  116 
Ind.  100;  Hopkins  v.  Hudson,  107  Ind.  191. 

Iowa.  —  Dierks  v.  Walrod,  66  Iowa  354; 
Miller  v.  Hollings worth,  33  Iowa  224;  Monroe 
v.  West,  12  Iowa  119,  79  Am.  Dec.  524;  Red- 
man v.  Williamson,  2  Iowa  488;  Reiley  v. 
Ward,  4  Greene  (Iowa)  21. 

Maine.  —  Cole  v.  Clark,  85  Me.  336.  See 
also  Farnham  v.  Davis,  79  Me.  282. 

Maryland.  —  Gunther  v.  Bennett,  72  Md. 
3S4;  McLaughlin  v.  Reinhart,  54  Md.  71. 

Massachusetts.  —  Belding  v.  Cushing,  1  Gray 
(Mass.)  576;  Simpson  v.  Dalrymple,  11  Cush. 
(Mass.)  308. 

Minnesota.  —  O'Neil  v.  St.  Olaf's  School,  26 
Minn.  329. 

Missouri.  —  Badger  Lumber  Co.  v.  Stepp, 
157  Mo.  366. 

New  York.  —  Cornell  v.  Barney,  94  N.  Y. 
394;  Muldoon  v.  Pitt,  54  N.  Y.  26g;  Knapp  v. 
Brown,  45  N.  Y.  207;  De  Ronde  v.  Olmsted, 
(C.  PI.  Gen.  T.)  47  How.  Pr.  (N.  Y.)  175; 
Grogan  v.  New  York,  2  E.  D.  Smith  (N.  Y.) 
693;  Walker  v.  Paine,  2  E.  D.  Smith  (N.  Y.) 
662;  Quinn  v.  New  York,  2  E.  D.  Smith  (N. 
Y.)  558;  Broderick  v.  Poillon,  2  E.  D.  Smith 
(N.  Y.)  554;  Gay  v.  Brown,  1  E.  D.  Smith  (N. 
Y.)  725;  Dixon  v.  La  Farge,  1  E.  D.  Smith  (N. 
Y.)  722;  Meyers  v.  Bennett,  7  Daly  (N.  Y.) 
471. 

North  Carolina.  —  Nicholson  v.  Nichols,  115 
N.  Car.  200;  Thompson  v.  Taylor.  110  N. 
Car.  70;  Weir  v.  Page,  109  N.  Car.  220. 

Pennsylvania.  —  Campbell  v.  Scaife,  I  Phila. 
(Pa.)  187;  Waters  v.  Wolf  162  Pa.  St.  153,42 
Am.  St.  Rep.  815. 

Tennessee.  —  McCrary  v.  Bristol  Bank,  etc., 
Co.,  97  Tenn.  469. 

But  see  Treusch  v.  Shryock.  51  Md.  162. 

Contract  Must  Be  Made  with  Owner  or  One  Au- 
thorized to  Act  for  Him. —  Herbert  v.  Herbert, 
(C.  PI.)  57  How.  Pr.  (N.  Y.)  333- 
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laborers,  a  lien  is  upheld  on  the  theory  that  there  is  an  indirect  contract  with 
the  owner,  through  the  agency  of  the  contractor,  and  is  based  on  the  implied 
delegation  by  the  owner  to  the  contractor  of  authority  to  employ  such  labor 
and  procure  the  material  necessary  to  carry  out  his  contract.1  Of  course 
there  must  be  a  contract  between  the  principal  contractor  and  the  sub- 
contractor, materialman,  or  laborer  claiming  the  lien.2  Some  of  the  cases 
take  the  view  that  the  right  of  a  subcontractor  or  materialman  to  the  lien 
does  not  grow  out  of  the  owner's  contract,  but  out  of  the  furnishing  of 
material  and  labor  and  their  use  in  the  construction  of  the  building.3 

The  Constitutionality  of  such  statutes,  though  they  have  been  frequently 
enforced,  has  rarely  been  questioned.  And  it  would  seem,  in  view  of  the 
decisions  in  those  instances  where  the  validity  of  such  statutes  has  been 
attacked,4  that  if  held  valid  their  validity  can  be  sustained  solely  on  the 
theory,  hereinbefore  adverted  to,  that  the  law  imposed  on  the  contractor 
and  subcontractor  authority  to  act  as  the  owner's  agent  to  that  extent.5  The 
constitutionality  of  statutes  which  do  not  give  to  subcontractors  and  material- 
men a  direct  lien,  but  merely  make  their  rights  substitutionary  to  those  of 
the  principal  contractor,  and  authorize  a  lien  for  an  amount  not  exceeding  the 
amount  due  from  the  owner  to  the  principal  contractor,  provided  the  sub- 
contractor or  materialman  shall  have  taken  the  necessary  steps  required  by 
the  statute  to  impound  such  funds  in  the  owner's  hands,  cannot  be  questioned 
on  the  ground  hereinbefore  referred  to,  since  they  do  not  impose  a  burden 


Principal  Contractor  Must  Sustain  Contractual 
Relation  to  Owner.  —  Front  Rank  Steel  Range 
Co.  v.  Jeffers,  79  Mo.  App.  174;  Kling  v.  Rail- 
way Constr.  Co.,  4  Mo.  App.  574. 

As  to  Who  Are  the  Owners  within  the  purview 
of  the  statute,  see  supra,  this  title,  Who  May 
Suhject  Property  to  Lien. 

1.  Contractor  Regarded  as  Agent  of  Owner  — 
Alabama.  —  Selma  Sash,  Door,  etc.,  Factory  v. 
Stoddard,  116  Ala.  257. 

Colorado.  —  Wilkins  v.  Abell,  26  Colo.  462. 

Indiana.  —  Hopkins  v.  Hudson,  107  Ind.  191. 

Missouri.  —  Badger  Lumber  Co.  v.  Stepp, 
157  Mo.  366. 

Pennsylvania.  —  Campbell  v.  Scaife,  I  Phila. 
(Pa.)  187. 

Washington.  —  Ball.  Annot.  Codes  &  Stat. 
Wash.',  §  5900,  expressly  provides  that  every 
contractor  and  subcontractor  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purpose  of 
the  establishment  of  the  lien  created  by  the 
act. 

Wisconsin.  —  Seeman  v.  Birmann,  108  Wis. 
365. 

See  also  Daley  v.  Legate,  169  Mass.  257; 
Foster  v.  Swaoack,  58  111.  App.  581;  Julin  v. 
Risrow  Poths  Mfg.  Co.,  54  111.  App.  460. 

Compare  Treusch  v.  Sbryock,  51  Md.  162. 

2.  Simpson  v.  Dalrymple,  11  Cush.  (Mass.) 
308. 

3.  View  that  lien  Does  Not  Arise  Out  of  Own- 
er's Contract.  —  Cohn  v.  Hager,  30  Ark.  25, 
Mornan  v.  Carroll,  35  Iowa  22;  Urin  v.  Waugh, 
tl  Mo.  412. 

In  all  such  cases,  however,  it  is  to  be  ob- 
served ihat  there  existed  either  an  express  or 
implied  contract  between  the  owner  and  the 
principal  contractor  for  the  construction  of  the 
improvement,  and  they  are  not  inconsistent 
with  the  view  that  the  reason  that  such  sub- 
contractors and  materialmen  are  entitled  to 
impose  a  burden  on,  and  perhaps  dep-rive  an 
owner  of,  bis  properly  is  that  the  latter  has 


impliedly,  through  the  agency  of  the  principal 
contractor^  contracted  for  such  material  and 
labor.  The  law  in  such  case  makes  the  prin- 
cipal contractor  the  owner's  agent  to  that  ex- 
tent. 

4.  Statutes  Giving  Subcontractors  and  Material- 
men a  Direct  Lien  Held  Unconstitutional.  —  Selma 
Sash,  etc.,  Factory  v.  Stoddard,  116  Ala.  251. 

In  John  Spry  Lumber  Co.  v.  Sault  Sav. 
Bank  L.  &  T.  Co.,  77  Mich.  109,  18  Am.  St. 
Rep.  396,  it  was  held  that  a  stauite  enabling 
a  stranger  to  the  title  to  subject  it  to  sale  for 
obligations  to  which  the  owner  never  became 
bound,  and  in  which  lie  had  no  part  whatever, 
was  unconstitutional.  Followed  in  Mellis  v. 
Race,  78  Mich.  80;  Snell  v.  Race,  78  Mich. 
334;  Koepke  v.  Dyer,  80  Mich.  311;  Kirkwood 
v.  Hoxie,  95  Mich.  62,  35  Am.  St.  Rep.  549. 

A  statute  giving  a  lien  to  a  person  who  per- 
forms labor  or  furnishes  material  by  virtue  of 
a  contract  with  or  at  the  instance  of  the  owner, 
contractor,  or  subcontractor,  was  held  uncon- 
stitutional so  far  as  it  attempted  to  give  a  lien 
for  material  furnished  or  labor  performed  by 
virtue,  solely,  of  a  contract  with  the  principal 
contractor  or  subcontractor.  Paltrier  v. 
Tingle,  55  Ohio  St  423,  in  effect  overruling 
Gimbert  v.  Heinsath,  5  Ohio  Cir.  Dec.  176,  11 
Ohio  Cir.  Ct.  339.  But  see  Jones  v.  Great 
Southern  Fireproof  Hotel  Co.,  (C.  C.  A.)  86 
Fed.  Rep.  370,  reversing  79  Fed.  Rep.  477. 

5.  Statutes  Held  Constitutional.  —  Jensen  v. 
Brown,  2  Colo.  697:  Henry,  etc.,  Co.  v.  Evans, 
97  Mo.  47;  Laird  v.  Moonan,  32  Minn.  358; 
O'Neil  v.  St.  Olaf's  School,  26  Minn.  329. 
Blauvelt  v.  Woodworth.  31  N.  Y.  285.  followed 
in  Glacius  v.  Black,  67  N.  Y.  563,  reversing  on 
other  grounds  4  Hun  (N.  Y.)  91,  holds  that  the 
statute  is  incorporated  into  and  forms  a  part  of 
the  owner's  contract  and  that  there  is  no  con- 
stitutional objection  to  such  statute,  though 
the  question  seems  not  to  have  been  very 
carefully  considered. 
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not  contracted  for  by  the  owner.1 

3.  What  Contract  Will  Support  Lien  —  a.  Contract  Must  Be  Valid.— 
It  necessarily  follows  that  where  there  is  no  valid  contract  there  can  be  no 
lien.2 

b.  Whether  Implied  Contract  Sufficient.  —  Under  the  statutes  of 
most  of  the  states  an  implied  contract  is  sufficient  to  support  a  mechanic's 
lien.3  But  under  the  statutes  of  some  of  the  states  an  implied  contract  has 
been  held  insufficient  to  support  a  lien.4 

c.  Whether  Contract  Must  Be  in  Writing  —  (i)  In  General. — It 
may  be  stated  as  a  general  rule  that  when  the  statutes  give  a  lien  for  labor 
performed  or  material  furnished  under  or  by  virtue  of  a  contract  with  the 
owner  it  is  not,  as  a  general  rule,  necessary,  in  the  absence  of  express  statu- 
tory requirement,  that  the  contract  should  be  in  writing.5 

(2)  Express  Statutory  Requirement.  —  In  a  few  instances  the  statutes 
expressly  provide  that  where  the  amount  to  be  paid  under  the  contract 
exceeds  a  certain  sum  the  contract  must  be  in  writing.6 

Plans  and  Specifications.  —  Where  the  contract  price  exceeds  the  amount  speci- 
fied in  the  statutes  the  whole  of  the  contract  under  which  the  lien  is  claimed 
must  be  in  writing;  hence,  where  the  plans  and  specifications  for  the  proposed 
building  are  referred  to  in  the  contract  and  are  essential  to  the  complete  ascer- 


1.  Whittier  v.  Wilbur,  48  Cal.  175;  Riggs  v. 
Chapin,  (N.  Y.  City  Ct.  Gen.  T.)  7  N.  Y.  Supp. 
765. 

2.  No  Lien  Where  Contract  Not  Valid.  —  Cope- 
land  v.  Kehoe,  67  Ala.  594;  Rogers  v.  Phillips, 
8  Ark.  366,  47  Am.  Dec.  727;  Fish  v.  Mc- 
Carthy, 96  Cal.  484,  31  Am.  St.  Rep.  237; 
Fetter  v.  Wilson,  12  B.  Mon.  (Ky.)  90;  Kirby 
v.  Tead,  13  Met.  (Mass.)  149;  Sibley  v.  Casey, 
6  Mo.  166. 

Materials  Furnished  on  Sunday.  —  Williams  v. 
Lane,  87  Wis.  152. 

3.  Implied  Contract  Sufficient  to  Support  Lien — 

Arkansas,  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101. 

Colorado.  —  Hannaw.  Colorado  Sav.  Bank,  3 
Colo.  App.  28;  Williams  v.  Uncompahgre 
Canal  Co.,  13  Colo.  469;  Tritch  v.  Norton,  10 
Colo.  337. 

Iowa.  —  Neilson  v.  Iowa  Eastern  R.  Co.,  51 
Iowa  184,  33  Am.  Rep.  124;  Foerderz'.  Wesner, 
56  Iowa  157;  Carney  v.  Cook,  80  Iowa  740. 

Indiana.  —  Stephenson  v.  Ballard,  82  Ind. 
87;  Vail  v.  Meyer,  71  Ind.  159. 

Maine.  —  Farnham  v.  Davis,  79  Me.  282. 

Maryland.  —  McLaughlin  v.  Reinhart,  54 
Md.  71. 

New  York.  — Muldoon  v.  Pitt,  54  N.  Y.  269. 
Ohio.  —  Hazard  Powder  Co.  v.  Loomis,  2 
Disney  (Ohio)  544. 

4.  Implied  Contract  Insufficient  Basis  for  Lien. 
—  Copeland  v.  Kehoe,  67  Ala.  594;  Rowley  v. 
James,  31  111.  298;  Austin  v.  Wohler,  5  111. 
App.  300;  Moser  v.  Matt,  24  111.  199;  Parker 
v.  Anthony,  4  Gray  (Mass.)  289.  But  see 
Manchester  v.  Searle,  121  Mass.  418. 

Statute  Extended  to  Implied  Contracts.  —  Clark 
v.  Manning-,  90  111.  380;  Chicago  Artesian 
Well  Co.  v.  Corey,  60  111.  73;  Roach  v.  Chapin, 
27  111.  194;  Cunningham  v.  Ferry,  74  111.  426. 
See  also  Corey  v.  Croskey,  57  111.  251 ;  Holdom 
v.  Lock  wood,  59  111.  App.  359;  Baxter,  v. 
Hutchings,  49  111.  116. 

Statutes  Extended  to  Contracts  Partly  Expressed 
and  Partly  Implied,  —  Austin  v.  Wohler,  5  111. 
App.  300;  Kankakee  Coal  Co.  v.  Crane  Bros. 


Mfg.  Co.,  28  111.  App.  371,  reversed  on  another 
point,  128  111.  627;  Orr  v.  Northwestern  Mui. 
L.  Ins.  Co.,  86  111.  260;  Haines  v.  Chandler, 
26  111.  App.  400;  Driver  v.  Ford,  90  111.  595; 
Younger  s*.  Louks,  7  111.  App.  280;  Portones 
v.  Badenoch,  132  111.  377.  See  also  Belanger 
v.  Hersey,  90  111.  70;  Rogers  v.  Powell,  I  111. 
App.  631. 

5.  Necessity  for  Writing  —  A  labama.  —  Wads- 
worlh  v.  Hodge,  88  Ala.  500.  See  also  Turcott 
v.  Hall,  8  Ala.  522.  Under  an  early  statute  it 
was  necessary  that  the  contract  should  have 
been  in  writing.  See  Montandon  z>.  Deas,  14 
Ala.  33,  48  Am.  Dec.  84. 

Colorado.  —  Williams  v.  Uncompahgre  Canal 
Co.,  13  Colo.  469. 

Illinois.  —  Holdom  v.  Lockwood,  59  111. 
App.  359. 

Iowa.  —  Mornan  v.  Carroll,  35  Iowa  22; 
Neilson  v.  Iowa  Eastern  R.  Co.,  51  Iowa  184, 
33  Am.  Rep.  124;  Coates  v.  Shorey,  8  Iowa 
416. 

Kansas.  —  O'Keef  v.  Seip,  17  Kan.  131. 
Massac/nesei/s.  —  Whitford  v.  Newell,  2  Allen 
(Mass.)  424.    Under  an  earlier  statute  a  writ- 
ing was  necessary.    Foster  v.  Stone,  20  Pick. 
(Mass.)  542. 

Mississippi.  —  Harrison  v.  Breeden,  7  How. 
(Miss  )  670. 

West  Virginia.  —  West  Virginia  Bldg.  Co. 
v.  Saucer,  45  W.  Va.  483,  72  Am.  St.  Rep. 
822. 

6.  Donnelly  v.  Adams,  127  Cal.  24,  115  Cal. 
129;  Southern  Cal.  Lumber  Co.  v.  Jones,  (Cal. 
1901)  65  Pac.  Rep.  378.  See  also  Barber  v. 
Reynolds,  33  Cal.  497;  Lacoste  v.  West,  19 
La.  Ann.  446;  Taylor  v.  Crain,  16  La.  290; 
Whitla  ?>.  Taylor,  6  La.  Ann.  480;  McRae  v. 
His  Creditors,  16  La.  Ann.  305;  Murray  v. 
Sweeney,  48  La.  Ann.  760;  Willey  v.  St.  Charles 
Holel  Co  ,  52  La.  Ann.  1581. 

Writing  Unnecessary  Where  Amount  Less  than 
Statute  Specifies.  —  Sidlinger  v.  Kevvkow,  82 
Cal.  42;  Santa  Monica  Lumber,  etc.,  Co.  v. 
Hege,  119  Cal.  376;  Barber  v.  Reynolds,  33 
Cal.  407. 
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tainment  of  the  nature  and  extent  of  the  contract,  they  must  be  incorporated 
therein  in  such  a  manner  that  it  will  not  be  necessary  to  resort  to  parol  evi- 
dence to  identify  them.1 

Subcontractors  and  Materialmen.  —  In  California  the  statute  expressly  provides 
that  where  the  contract  is  for  a  sum  in  excess  of  the  amount  specified  in  the 
statute,  but  is  not  in  writing  and  recorded,  it  shall  be  void  between  the  par- 
ties, but  that  all  labor  done  and  materials  furnished  by  persons  other  than 
the  principal  contractor  shall  be  deemed  to  have  been  done  at  the  personal 
instance  of  the  owner,  and  that  they  shall  have  a  lien  therefor.2 

(3)  Statutory  and  Constitutional  Provisions  in  Regard  to  Homesteads.  —  In 
some  jurisdictions  it  is  provided  by  constitution  or  statutes  that  a  homestead 
shall  be  subject  to  a  lien  only  when  the  work  and  materials  are  contracted  for  in 
writing,3  with  the  consent  of  the  wife  given  in  the  same  manner  as  is  required 
in  making  a  sale  and  conveyance  of  the  homestead."*  In  order  that  there 
may  be  a  lien,  the  contract  must  be  reduced  to  writing  before  the  materials 
are  furnished  or  the  labor  is  performed.5  The  owner  need  not  give  notice 
that  he  claims  the  premises  as  a  homestead,  and  though  there  is  no  outward 
manifestation  of  such  an  intention,  a  contractor  is  not  entitled  to  a  lien  where 
the  premises  are  as  a  matter  of  fact  the  owner's  homestead  and  the  contract 
is  not  in  writing.6 

Description  of  Premises.  —  Such  contract  must  be  entirely  in  writing  and  can- 
not rest  partly  in  parol,  and  a  written  contract  which  fails  to  describe  the 
land  on  which  the  building  contracted  for  is  to  be  erected  is  insufficient  to 
support  a  lien.7 

(4)  Statutory  Provisions  in  Regard  to  Separate  Estate  of  Married  Women. 
—  The  mechanic's-lien  law  must  be  considered  and  construed  in  connection 
with  other  statutes  and  made  to  harmonize  therewith;  hence  when  it  provides 
that  one  who  furnishes  material  or  performs  labor  under  a  contract  with  the 
owner  shall  have  a  lien  therefor,  but  makes  no  condition  that  such  contract 
must  be  in  writing,  one  seeking  to  enforce  a  lien  against  the  separate  estate 
of  a  married  woman  must  show  that  there  was  a  contract  in  writing  with  her, 
where  another  statute  provides  that  real  estate  of  a  married  woman  shall  not 
be  liable  for  her  debts  except  certain  enumerated  ones,  which  shall  be  evi- 
denced by  writing  signed  by  her.8 

d.  Acknowledgment  of  Contract.  —  Under  a  statute  providing  that 
to  secure  a  lien  upon  the  homestead  of  a  married  man  it  shall  be  necessary 
that  there  shall  be  a  contract  in  wiiting  which  shall  be  signed  by  the  owner 
and  his  wife  and  privily  acknowledged  by  her,  the  failure  of  the  officer  taking 
the  acknowledgment  to  certify  properly  that  it  was  privily  acknowledged  by 
the  wife  will  not  prevent  the  attachment  of  the  lien  where  it  appears  that  the 
acknowledgment  was  so  made,  since  the  statute  does  not  make  the  validity 
of  the  lien  dependent  on  the  certificate,  but  rather  on  the  fact  of  acknowledg- 
ment.9 

1.  Donnelly  v.  Adams,  127  Cal.  25,  115  Cal.  art.  16,  §  50;  Fullenwider  v.  Longmoor,  73 
129;  West  Coast  Lumber  Co.  v.  Knapp,  122     Tex.  480;  Huff  v.  Clark,  59  Tex.  347. 

Cal.  79;  Willamette  Steam  Mills  Lumber-  Signature  of  Wife  Indispensable.  —  Jossman  v. 
ing,  etc.,  Co.  v.  Los  Angeles  College  Co.,      Rice,  121  Mich.  270. 

94  Cal.  229;  Worden  v.  Hammond,  37  Cal.  5.  Taylor  v.  Huck,  65  Tex.  238;  Lyon  v. 
61.  Ozee,  66  Tex.  95;  Lignoski  v.  Crooker,  86  Tex. 

2.  Code  Civ.  Pro.  Cal.,  §  1183.  324.  See  also  Merchant  11.  Perez,  11  Tex.  20. 
Under  such  statute  ic  is  not  necessary  that        6.  Mills  v.  Hobbs,  76  Mich.  122. 

a  subcontractor   or  materialman's  contract,         7.  Hammond  v.  Wells,  45  Mich.  11. 
though  exceeding  the  amount  specified,  should         8.  Passmore  v.  Eastin,  90  Ky.  380.    The  lien 
be  in  writing,  even  though  the  contract  be-     law  now  expressly  requires  (he  contract  of  a 
tween  the  principal  contractor  and  the  owner      married  woman  to  be  in  writing.    Slat.  Ky. 
is  void.    Reed  v.  Norton,  90  Cal.  590.  (1894),  §  2479. 

3.  Homestead. —  Burtch  v.  McGibbon,  98  9.  Improper  Certificate  Will  Not  Prevent  lien. 
Mich.  139.  —  Interstate  Bldg.,  etc.,  Assoc.    v.  Goforth, 

4.  Assent  of  Wife  to  Contract.  —  Const.  Tex.,      (Tex.  1900)  59  S.  W.  Rep.  871. 
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c.  Whether  Contract  Must  Be  Recorded  —  (i)  Recording  as  Con- 
dition Precedent  to  Lien  —  (a)  In  General.  —  In  some  of  the  states  the  mechrmic's- 
lien  laws  require  that  the  contract  between  the  owner  and  the  principal  con- 
tractor must  be  in  writing  and  recorded,  in  order  to  form  the  basis  of  a  lien.1 
In  some  jurisdictions  such  requirement  extends  only  to  contracts  exceeding  a 
specified  amount,2  or  contracts  in  reference  to  particular  classes  of  property, 
such  as  homesteads.3  In  some  instances  the  filing  of  a  memorandum  of  the 
terms  of  the  contract  is  sufficient.4  If  the  contract  is  modified  after  being 
recorded,  the  lien  is  lost  unless  the  modifications  are  likewise  recorded.5  The 
fact  that  the  owner  was  ignorant  of  the  legal  consequences  of  recording  the 
contract  will  not  prevent  a  lien  from  attaching  in  favor  of  the  contractor 
where  the  owner  caused  the  contract  to  be  recorded  at  the  instance  of  the 
contractor,  and  no  fraud  or  imposition  is  claimed  to  have  been  practiced  on 
him.6  Where  the  contract  itself  expressly  provides  for  a  lien,  it  is  not  neces- 
sary to  the  attaching  of  the  lien,  as  between  the  parties  to  the  contract,  that 
it  should  be  recorded.7 

(b)  Persons  Affected  by  Failure  to  File. —  A  failure  to  comply  with  a  statutory 
requirement  that  the  contract  be  recorded  will  not  only  deprive  the  contractor 
of  his  right  to  a  lien,8  but  will  have  the  same  effect  as  to  a  subcontractor 
where  his  rights  are  by  way  of  subrogation  to  those  of  the  contractor,9  unless 
there  is  some  statute  expressly  saving  his  lien  in  such  case.10 

Materialmen  Need  Not  Record.  ■ — ■  It  has  been  held  that  the  object  of  the 
California  statutes  requiring  filing  is  to  give  notice  of  the  terms  of  the  con- 
tract to  subcontractors  and  materialmen,  so  as  to  enable  them  to  judge 
whether  the  contract  price,  to  which  they  have  a  right  to  look  for  their 
security,  is  sufficient  for  that  purpose,  and  that  since  the  employees  of 
a  materialman  have  no  lien  on  the  price  which  he  is  to  recover,  it  is  not 
necessary  that  a  materialman,  furnishing  material  directly  to  the  owner, 
should  record  his  contract;11  though  under  the  Louisiana  statute  the  rule 
is  otherwise.12 

Vendee  with  Notice.  —  A  vendee  who  takes  with  notice  of  the  existence  of  a 
lien  and  under  a  covenant  to  relieve  the  vendor  of  all  responsibility  for  any 
sum  that  might  be  recovered  against  him  for  the  amelioration  of  the  land  sold 
cannot  object  to  the  validity  of  the  lien  on  the  ground  that  the  contract  under 

1.  Recording  Contract.  —  McClallan  v.  Smith,  It  was  formerly  held  in  Louisiana  that,  as 
II  Cush.  (Mass.)  23S;  Conner  v.  Lewis,  16  Me.  to  the  parties  to  the  contract,  it  was  not  neces- 
268;'  Iaege  v.  Bossieux,  15  Gratt.  (Va.)  83,  76  sary  that  the  contract  should  be  recorded, 
Am.  Dec.  189;  Nolte  v.  Their  Creditors,  6  though  as  to  third  persons  recording  was 
Mart.  N.  S.  (La.)  168.  See  notes  infra,  this  deemed  indispensable.  Roberts  v.  Hyde,  15 
section.  La.  Ann.  51;  Townsend  v.  Harrison,  2  La. 

2.  Santa  Monica  Lumber,  etc.,  Co.  v.  Hege,  Ann.  74. 

119  Cal.  376;  Lacoste  v.  West,  19  La.  Ann.  446;  9.  Subcontractors.  —  Schwartz  v.  Cionan,  30 

Southern  Cal.  Lumber  Co.  v.  Jones,  (Cal.  T901)  La.  Ann.  993;  Baker  j.  Pagaud,  26  La.  Ann. 

65  Pac.  Rep.  378;  Whitla  v.  Taylor,  6  La.  221;  McRae  v.  His  Creditors,  16  La.  Ann.  305; 

Ann.  480.    And  see  notes  infra,  this  section.  Whilla  v.  Taylor.  6  La.  Ann.  480;  Jorda  v. 

3.  Lignoski  v.  Crooker,  (Tex.  Civ.  App.  Gobet,  5  La.  Ann.  431;  Allen  v.  Wills,  4  La. 
1893)  22  S.  W.  Rep.  774.  And  see  notes  infra,  Ann.  97;  First  Municipality  v.  Bell,  4  La. 
this  section.  Ann.   121.     See  also  Willey  v.  St.  Charles 

4.  Filing  of  Memorandum  Sufficient.  —  Blinn  Hotel  Co.,  52  La.  Ann.  1581. 

Lumber  Co.  v.  Walker,  129  Cal.  62.  10.  Statute  Saving  Lien  A  Subcontractor. — See 

Filing  Memorandum  Not  Indispensable  to  Lien.  Reed  v.  Norton,  90  Cal.  590. 

—  Davidson   v.   Campbell,  5  Manitoba  250.  11.  Materialman  Need  N^t  Record  Contract. — 

And  see  notes  infra,  this  section.  Hinckley  J.  Fields  BLcuit.  etc.,  Co..  91  Cal. 

5.  McClallan -•.  Smith,  11  Cush.  (Mass.)  238.  136. 

6.  Iaege  v.  Bossieux,  15  Gratt.  (Va.)  83,  76  12.  In  Cox's  Succession,  32  La.  Ann.  1035,  it 
Am.  Dec.  189.  was  held  that  the  furnisher  of  material  used 

7.  Lignoski  v.  Ctooker,  86  Tex.  324.  in  repairing  a  building  has  no  privilege  if 

8.  Failure  to  Record  Precludes  Lien  of  Contrac-  the  evidence  of  his  contract  has  not  been  re- 
tor. —  Willamette  Steam  Mills  Lumbering,  etc.,  corded.  The  recording  of  notes  given  in 
Co.  v.  Los  Angeles  College  Co.,  94  Cal.  229;  payment  of  the  materials  after  they  have  been 
Spinney  v.  Griffith,  98  Cal.  149;  Morris  v.  Wil-  furnished  will  not  answer  the  purpose  of  the 
son,  97  Cal.  644;  Taylor  v.  Crain,  16  La.  290.  law, 
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which  it  arose  was  not  recorded.1 

(c)  Sufficiency  of  Memorandum.  —  When  the  statutes  require  that  the  contract 
shall  specify  certain  things,  as  the  names  of  the  parties,  a  description  of  the 
property,  etc.,  and  that  such  contract  or  a  memorandum  thereof  must  be  filed 
for  record  in  order  to  entitle  the  contractor  to  a  lien,  the  memorandum  filed 
cannot  have  any  higher  force  than  the  contract  itself,  and  if  the  contract  fails 
to  comply  with  the  statute  the  memorandum  itself  is  equally  insufficient. * 
Where  the  contract  refers  to  plans  and  specifications  as  being  thereto  annexed 
and  bearing  the  signatures  of  the  parties  to  the  contract,  it  is  not  necessary 
that  the  copy  of  the  plans  and  specifications  annexed  to  the  copy  of  the  con- 
tract recorded  should  be  signed  by  the  parties.  It  will  be  deemed  a  memo- 
randum though  there  is  nothing  but  the  style  of  the  instrument  to  indicate 
that  it  was  a  copy  of  anything. :t 

Statement  of  General  Character  of  Work. — •  A  contract  is  void  within  the  meaning 
of  the  California  statute  where  the  only  attempt  to  comply  with  the  statu- 
tory requirement  that  the  memorandum  thereof  filed  must  contain  a  state- 
ment of  the  general  character  of  the  work  to  be  done,  is  a  statement  in  the 
memorandum  that  "  the  building  is  to  be  a  frame  building."  4  Nor  is  the 
memorandum  sufficient  where  it  recites  that  the  building  is  to  be  conformable 
to  the  plans  and  specifications,  they  not  being  filed,  though  it  also  recites 
that  it  is  to  be  a  "  two-story  building,"  5  of  given  dimensions.6 

(d)  Plans  and  Specifications  as  Part  of  Contract.  —  Where  plans  and  specifications 
are  incorporated  into  a  contract  by  reference,  it  is  necessary  that  they  should 
be  filed  with  the  balance  of  the  contract.7  If  the  contract  recites  that  the 
plans  and  specifications  are  identified  by  the  signatures  of  the  parties,  the 
filing  of  plans  and  specifications  not  bearing  such  signatures  is  not  a  compli 
ance  with  the  statute.8 

(e)  Time  and  Place  of  Recording.  —  In  some  jurisdictions  statutes  requiring  the 
contract  to  be  recorded  provide  that  it  shall  be  recorded  within  a  designated 
time  after  it  is  entered  into;  if  not  recorded  within  such  time  it  is  insufficient 
to  support  a  lien.9  But  where  the  statute  does  not  prescribe  the  time  within 
which  the  contract  shall  be  recorded  the  fact  that  it  was  not  recorded  until 
after  a  part  of  the  work  thereunder  had  been  performed  and  the  owner  of  the 
land  had  died,  does  not  operate  to  deprive  the  contractor  of  his  lien.10 

Place  of  Recording.  —  Where  the  statute  provides  that  the  contract  shall  be 
filed  in  the  office  of  the  county  clerk  and  recorded  "  in  a  book  kept  for  that 
purpose  "  it  is  not  necessary  that  it  should  be  recorded  in  a  book  kept  exclu- 

1.  Vendee  with  Notice.  —  Parker  v.  Walden,  6.  Willamette  Steam  Mills  Lumbering,  etc., 
6  Mart.  N.  S.  (La.)  716.  C.  v.  Los  Angeles  College  Co.,  g4  Cal.  229. 

2.  Willamette  Steam  Mills  Lumbering,  etc.,         6.  Butterworth  v.  Levy,  104  Cal.  506. 

Co.  v.  Los  Angeles  College  Co.,  94  Cal  229.  7.  Recording  Plans  and  Specifications  as  Part  of 

Memorandum  Must  Contain  All  Matters  Re-  Contract.  —  Willamette  Steam  Mills  Lumbering, 

quired  by  Statute.  —  Willamette  Sieam  Mills  etc.,  Co.  v.  Los  Angeles  College  Co.,  94  Cal. 

Lumbering,  etc.,  Co.  v.  Los  Angeles  College  229;  Yancy  v.  Morton,  94  Cal.  558;  Greit?  v. 

Co.,  94  Cal.  229.  Riordan,  99  Cal.  316.    See  also  Holland  v. 

Plans  and  Specifications  Not  Required  to  Be  Wilson,  76  Cal.  434;  San  Francisco  Lumber 

Filed.  —  The   amendment   to   ihe    California  Co.  v.  O'Neil,  120  Cal.  455.    See  infra,  this 

statute  allowing  a  memorandum  of  the  con-  subdivision,  Recording  as  Precluding  Lien  by 

tract  to  be  filed  instead  of  the  original  contract  Subcontractors   and  Materialmen;  and  supra, 

does  not  specify  that  any  plans  and  specifica-  this  subdivision.  Whether  Contract  Must  Be  in 

lions  shall  be  filed,  nor  is  it  necessary  10  a  Writing. 

proper  memorandum    that   they  should  be.  8.  West  Coast  Lumber  Co    v.  Knapp,  122 

Reed  v.  Norton,  go  Cal.  590.    See  also  Joost  Cal.  79. 

v.  Sullivan,  111  Cal.  286.  9.  Time  for  Recording. —  Kohn  v.  Mcllatton, 

3.  Blinn  Lumber  Co.  v.  Walker,  129  Cal.  62.  20  La.  Ann.  485. 

4.  Statement  of  General  Character  of  Work.  —  10.  Foster  u.  Stone.  20  Pick.  (Mass.)  542. 
Blyth  v.  Tofre,  (Cal.  1894)  38  Pac.  Rep.  639.  Time  of  Recording  with  Reference  to  Subcon- 
See  for  a  statement  held  sufficient,  Joost  v.  tractor's  Performance.  —  Giant   Powder  Co. 
Sullivan.  111  Cal.  286.  San  Diego  Flume  Co.,  97  Cal.  263. 
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sively  for  that  purpose.1  So,  too,  under  a  statute  declaring  that  the  lands 
shall  be  liable  to  the  contractor  alone  provided  the  contract  be  recorded  in 
the  office  for  recording  deeds,  the  efficacy  of  the  recording  is  not  affected  by 
the  error  of  the  recorder  in  transcribing  it  in  the  wrong  book.2 

(2)  Recording  as  Precluding  Lien  by  Subcontractors  and  Materialmen  —  (a) 
In  General.  —  In  at  least  two  jurisdictions  the  statutes  provide  that  where  any 
building  shall  be  erected,  in  whole  or  in  part,  by  contract  in  writing,  the  land 
on  which  it  stands  shall  be  liable  to  the  contractor  alone  for  work  done  or 
materials  furnished  in  pursuance  of  such  contract,  provided  the  contract  or  a 
duplicate  shall  be  duly  recorded.3 

Contract  Recorded  Must  Truly  Recite  Terms  of  Contract  - —  The  contract  filed,  to  be 
effectual  for  the  purpose  of  precluding  liens  of  subcontractors,  must  truly 
recite  the  terms  of  the  contract;  thus  where  it  recites  the  consideration  at  an 
amount  in  excess  of  the  real  contract  price,  the  recording  thereof  will  not  pre- 
clude the  liens  of  subcontractors  or  materialmen.4 

(b)  What  Contracts  Within  Purview  of  Statute.  —  The  statute  is  not  applicable 
solely  to  co.itracts  executed  in  the  name  of  the  owner  of  the  land.  Thus, 
where  a  contract  for  the  erection  of  a  building  on  the  land  of  the  wife  was 
made  by  her  husband  and  duly  recorded,  subcontractors  and  materialmen  are 
not  entitled  to  a  lien,  where  it  does  not  appear  that  there  existed  any  fraudu- 
lent intention  to  cheat  workmen  or  materialmen  by  such  manner  of  executing 
the  contract.5  Where  the  contractor  is  the  beneficial  owner  of  the  land,  the 
fact  that  he  has,  in  form,  contracted  in  writing  w  ith  the  nominal  owner  to 
erect  a  building  on  the  land,  and  recorded  such  contract  will  not  preclude 
liens  in  favor  of  those  who  have  performed  labor  or  furnished  material  to  the 
nominal  contractor,  who  is  in  fact  the  real  owner.6 

(c)  What  Work  or  Material  Within  Purview  of  Statute.  -  Where  the  statute  by  its 
terms  precludes,  in  case  the  contract  is  filed,  liens  Ly  subcontractors  and 
materialmen,  for  work  performed  or  material  furnished  pursuant  to  the 
contract  recorded,  if  the  owner,  after  recording  his  contract,  abrogates  the 
whole  or  a  part  of  the  contract  filed  and  makes  another  instead,  or  enters 
into  a  further  contract  requiring  additional  work  or  materials,  he  places  him- 
self outside  of  the  protection  of  the  statute  to  the  extent  of  the  changes  made, 
unless  the  contracts  therefor  are  in  writing  and  recorded,  and  in  default  of 
such  recording  the  subcontractors  and  materialmen  are  entitled  to  a  lien  for 
work  performed  or  material  furnished  and  not  contemplated  by  the  contract 
recorded.  If  the  contract  recorded  authorizes  the  owner,  without  consent 
of  the  contractor,  to  require  alterations  and  additions  during  the  progress  of 
the  work,  labor  and  materials  necessary  to  meet  such  changes  are  furnished 
in  pursuance  of  the  contract,  and  if  recorded  no  lien  could  be  had  therefor 
by  subcontractors  and  materialmen.7  A  materialman  who  furnishes  materials 
directly  to  the  owner  is  entitled  to  a  lien  therefor,  though  used  in  a  building 
being  constructed  by  a  contractor  under  a  recorded  contract  which  provides 
that  the  contractor  shall  furnish  all  the  material,  since  in  such  case  they  are 
not  furnished  pursuant  to  the  contract.8 

(d)  Recording  Plans  and  Specifications  as  Part  of  Contract.  —  If  the  building  contract 

1.  Place  of  Recording.  —  Bosley   v.    Pease,  ment  of  Work.  —  La  Foucherie  r.  Knutzen,  58 

(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  516;  Lig-  N.  J.  L.  234. 

noski  v.  Crooker,  (Tex.  Civ.  App.  1893)  22  S.  4.  Murphey-Hardy  Lumber  Co.  v.  Nicholas, 

W.  Rep.  774.  (N.  J.          49  Atl.  Rep.  447. 

2.  Glading  v.  Frick,  88  Pa.  St.  460.  5.  What  Contracts  Within  Statute. —  Earle  v. 

3.  Recording  Precludes  Lien  of  Subcontractors  Willets,  56  N.  J.  L.  334,  reversing  53  N.  J.  L.  270. 
and  Materialmen.  —  Glading  v.  Frick,  88  Pa.  St.  6.  Young  v.  Wilson,  44  N.  J.  L.  157. 

460;  Mechanics'  Mut.  Loan  Assoc.  v.  Albert-  7.  What  Work  or  Materials  Within  Purview  of 

son,  23  N.  J.  Eq.  318.    And  see  notes  infra,  Statute.  —  Willets  v.  Eail,  53  N.  J.  L.  270. 

this  section.  8.  Mechanics'  Mut.  Loan  Assoc.  v.  Albert- 

ContraGt  Must  Be  Filed  At  or  Before  Commence-  son,  23  N.  J.  Eq.  318. 
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between  the  parties  provides  that  the  work  to  be  done  by  the  contractor  shall 
be  according  to  certain  plans  and  specifications,  and  it  is  necessary  to  examine 
them  to  ascertain  what  part  of  the  material  is  to  be  furnished,  or  what  part  of 
the  work  is  to  be  done,  by  the  contractor,  they  must  be  filed  in  order  to 
preclude  liens  of  subcontractors  and  materialmen.1  If,  on  the  other  hand, 
the  contract,  without  the  plans  and  specifications,  will  inform  a  materialman, 
knowing  the  use  to  be  made  of  his  materials,  that  they  are  materials  which 
the  contractor  must  furnish  pursuant  to  his  contract,  then  the  filing  of  the 
contract  alone  will  be  sufficient  to  preclude  the  lien  of  the  materialman.2 

/.  Whether  Contract  Must  Be  for  Definite  Amount  of  Labor  or 
Material.  —  Under  a  statute  providing  that  every  person  who  shall  perform 
any  work  or  furnish  any  materials  for  any  improvement,  under  or  by  virtue 
of  any  contract  with  the  owner,  etc.,  shall  have  a  lien  therefor,  it  is  not  neces- 
sary that  the  contract  should  be  for  a  specific  amount  of  labor  or  quantity  of 
material.3 

g.  Whether  Contract  Must  Specify  Time  for  Performance  and 
PAYMENT  —  (i)  Time  of  Performance.  —  Under  the  Illinois  mechanic's-lien 
law,4  if  the  contract  is  in  writing  it  is  essential  that  it  shall  specify  a  time  for 
completing  the  work  or  furnishing  the  materials  which  is  within  the  statutory 
three  years,  and  a  time  of  payment  which  shall  be  within  a  year  from  the  stip- 
ulated time  for  completion.5  Hence  a  written  contract  which  does  not 
specify  the  time  within  which  it  is  to  be  performed  is  insufficient  to  support 
a  lien.6  If  the  contract  is  verbal  it  must,  by  its  terms,  fix  a  time  for  com-" 
pletion  and  payment  not  exceeding  one  year  from  its  date.7  Various 
decisions  under  earlier  statutes  more  or  less  similar  to  the  existing  statutes 
are  classified  and  referred  to  in  the  subjoined  notes.8 

(2)  Time  of  Payment  —  (a)  Illinois  statute.  —  Under  the  Illinois  statute  pro- 
viding that  no  lien  shall  be  had  if  the  time  stipulated  for  payment  is  beyond 
one  year  from  the  time  stipulated  for  the  completion  of  the  contract,  no  lien 

1.  When  Eecording  Plans  and  Specifications  Thomas,  28  111.  502;  Scott  v.  Keeling,  25  111. 
Essential.  —  Freedman  v.  Sandknop,  53  N.  J.  358;  Columbus  Mach.  Mfg.  Co.  v.  Dorwin,  25 
Eq  243;  Weaver  v.  Atlantic  Roofing  Co.,  57  111.  169;  Phillips  v.  Stone,  25  III.  77;  Moser  v. 
N.  J.  Eq.  547;  La  Foucherie  v.  Knutzen,  58  Matt,  24  111.  199;  Brady  v.  Anderson,  24  111. 
N.  J.  L.  234;  Pimlott  v.  Hall,  55  N.  J.  L.  192;  ru;  Rogers  v.  Ward,  23  111.  473;  McClurken 
Ayres  v.  Revere,  25  N.  J.  L.  474.  But  see  v.  Logan,  23  111.  79;  Cook  v.  Rofinot,  21  III. 
Glading  v.  Frick,  88  Pa.  St.  460.  437;  Cook  v.  Vreeland,  21  111.  431;  Cook  v. 

2.  When  Filing  of  Plans  and  Specifications  Not  Heald,  21  111.  425;  Coburn  v.  Tyler.  41  111.  354. 
Necessary.  —  Freedman  v.  Sandknop,  53  N.  J.  See  also  Senior  v.  Brebnor,  22  111.  252;  Roach 
Eq.  243;  Babbitt  v.  Condon,  27  N.  J.  L.  154;  v.  Chapin,  27  111.  194. 

La  Foucherie  v.  Knutzen,  58  N.  J.  L.  234;  '       When  Performed  Within  Year,  Contract  Need 

Weaver  v.  Atlantic  Roofing  Co.,  57  N.  J.  Eq.  Not  Specify  Time  of  Performance.  —  Roach  v. 

547;  Pimlott  v.  Hall,  55  N.  J.  L.  192;  Budd  Chapin,  27  111.  194;  Cunningham  v.  Ferry,  74 

v.  Lucky,  28  N.  J.  L.  484.  111.  426;  Chicago  Artesian  Well  Co.  v.  Corey, 

3.  Mornan  v.  Carroll,  35  Iowa  22;  Stockwell  60  111.  73;  Clark  v.  Manning,  90  111.  380; 
v.  Carpenter,  27  Iowa  irg;  Jones  v.  Swan,  21  Driver  v.  Ford,  90  111.  595;  Portones  v.  Bade- 
Iow;t  181;  Thielman  v.  Carr,  75  III.  385.  See  noch,  132  111.  377,  affirming  33  111.  App.  312; 
also  Wilson  v.  Sleeper,  131  Mass.  177.    But  Graham  v.  Meehan,  4  111.  App.  522. 

compare  Sanderson  v.  Taft,  6  Gray  (Mass.)  533;  Express  Contract  Must  Stipulate  for  Time  of 

Wilder  v.  French,  9  Gray  (Mass.)  393.  Performance.  —  Belanger  v.  Hersey,  90  111.  70; 

4.  Stair  &  Curt.  Annot.  Stat.  111.  (1896),  c.  Adler  v.  World's  Pastime  Exposition  Co.,  126 
82,  §  6.  111.   373,  affirming  26  111.  App.  528;  Peck  v. 

5.  Time  for  Performance.  —  M.  J.  Fitch  Paper  Staudart,  1  111.  App.  228.  See  also  Brown  v. 
Co.  v.  McDonald,  91  111.  App.  543.  Lowell,  79  111.  484. 

6.  Kelley  v.  Northern  Trust  Co.,  190  111.  401;  Exception  When  Contract  Performed  Within  a 
Freeman  z.  Rinaker,  185  111.  172,  reversing  84  Year.  —  Driver  v.  Ford,  go  111.  595;  Lehman, 
111.  App.  283;  Rogers  v.  Concord  Apartment  etc.,  Co.  v.  Clark,  33  111.  App,  33;  Younger  v. 
House  Co.,  93  111.  App.  302;  Lamon  v.  King,  Louks,  7  111.  App.  280;  Auslin  v.  Wohler,  5 
91  111.  App.  74.  111.  App.  300;  Levinson  v.  Malloy,  64  111.  App. 

7.  M.  J.  Fitch  Paper  Co.  v.  McDonald,  91  425.  See  also  Fowler  v.  Deakman,  84  111. 
111.  App.  543.  130. 

8.  Decisions  under  Earlier  Statutes — Contract  Contracts  Partly  Express  and  Partly  Implied. 
Fixing  Time  for  Performance  and  Payment. —  — Orr  v.  Northwestern  Mut.  L.  Ins.  Co.,  86 
Kinney  v.  Sherman,  28  111.  520;   Kinzey  v.  111.  260;  Driver  v.  Ford,  9c  111.  595. 
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can  be  enforced  where  the  contract  under  which  the  building  was  erected 
provided  that  payment  should  be  made  by  note  which  should  be  payable 
more  than  a  year  after  the  time  of  completion  of  the  building.1  A  pro- 
vision in  a  contract  that  the  contract  price  shall  be  paid  on  completion  of 
the  job  is  sufficiently  definite  in  fixing  the  time  of  payment,  though  should 
there  be  a  failure  to  complete  within  the  time  stipulated  it  might  be  said  that 
the  exact  time  of  payment  had  not  been  definitely  fixed  by  the  contract.2 

Subsequent  Extension  of  Time  of  Payment.  —  When  the  contract  provides  for  pay- 
ment at  a  time  within  a  year  after  the  time  stipulated  for  performance  of  the 
contract,  the  subsequent  extension  of  the  time  of  payment  does  not  preclude 
a  lien  by  the  contractor,  since  by  the  contract  the  time  of  payment  was 
within  the  year.3 

Conditional  Provision  for  Extension  of  Time.  —  Where  the  contract  provides  for 
payment  within  a  year,  the  fact  that  it  contains  a  conditional  provision  for 
extension  of  the  time  of  payment  beyond  the  year  does  not  make  it  a  con- 
tract for  payment  beyond  a  year,  so  as  to  preclude  a  lien,  where  the  condition 
is  not  complied  with.4 

Effect  of  Agreement  to  Give  Security  Within  Year.  —  But  when  the  time  fixed  by  the 
contract  for  payment  extends  beyond  a  year  after  completion,  the  fact  that 
the  contract  contains  a  provision  for  the  giving,  by  the  owner,  within  the 
year,  of  security  for  payment  of  the  instalments  payable  after  the  expiration 
of  a  year  from  the  time  of  completion,  does  not  make  it  a  contract  payable 
within  a  year,  and  hence  no  lien  attaches  thereunder.5 

(b)  California  statute.  —  The  California  statute  provides  that  when  the  con- 
tract price  exceeds  one  thousand  dollars,6  no  part  of  the  contract  piice  shall 
by  the  terms  of  the  contract  be  made  payable  in  advance  of  the  commence- 
ment of  the  work,  but  the  contract  price  shall,  by  the  terms  of  the  contract, 
be  made  payable  in  instalments  or  on  completion  of  the  whole  work ;  provided 
that  at  least  twenty -five  per  centum  of  the  whole  contract  price  shall  be  pay- 
able at  least  thirty-five  days  after  the  final  completion  of  the  contract,  and 
that  in  case  such  contracts  and  alterations  thereof  do  not  substantially  so  pro- 
vide, the  labor  done  and  materials  furnished  by  all  persons  except  the  con- 
tractor shall  be  deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner  and  they  shall  have  a  lien  for  the  value  thereof.7 

It.  Whether  Contract  Must  Be  for  Payment  in  Money  —  (i)  As 
to  Contractor.  —  It  is  not  essential  to  the  enforcement  of  a  lien  that  the  con- 
tract should  provide  for  payment  in  money;  the  owner  may  obligate  himself 
to  pay  in  land  or  any  other  specific  article  of  property.8 

1.  Simon  v.  Blocks,  16  111.  App.  450.  Reservation  for  Less  than  Thiriy-five  Days.  — 

2.  Schnell  v.  Clements,  73  111.  615.  San  Diego  Lumber  Co.  v.  Wool  dredge,  90  Cal. 

3.  Chisholm  v.  Williams,  128  111.  115,  affirm-  574. 

ing  21  111.  App.  312;  Paddock  v.  Stout,  121  111.  "Within   Thirty-six    Days."  —  West  Coast 

572,  affirming  Stout  v.  Sower,  22  111.  App.  65.  Lumber  Co.  v.  Knapp,  122  Cal.  79. 

4.  Gardner  v.  Hall,  29  111.  277.  Reservation  of  Twenty-five  Per  Cent,  of  Cost, 

5.  Beasley  v.  Webster,  64  111.  458,  <tis-  Instead  of  Contract  Price.  —  Willamette  Steam 
tingnishing  Gardner  v.  Hall,  29  111.  277.  Mills  Lumbering,  etc.,  Co.  v.  Los  Angeles 

6.  Statute  Construed  as  Applicable  Only  to  Con-  College  Co.,  94  Cal.  229. 

tracts  Exceeding  One  Thousand  Dollars.  —  South-  Optional  Payment   by   Owner   in   Less  than 

era  California  Lumber  Co.   v.  Jones,  (Cal.  Thirty-five  Days  on  Giving  Security.  —  Yancy  v. 

1901)  65  Pac.  Rep.  378;  Kerckhoff-Cuzner  Mill,  Morton,  94  Cal  558. 

etc.,  Co.  v.  Cummings,  86  Cal.  22.    See  also  8.  Contract  Need  Not  Provide  for  Payment  in 

Sidlinger  v.  Kerkovv,  82  Cal.  42.      "  Money.  —  Springer  Land  Assoc.  v.  Ford,  168 

7.  Code  Civ.  Pro.  Cal  ,  §  1184;  Cal.  Laws  U.  S.  513,  affirming  S  N.  Mex.  37;  McMurray 
1893,  p.  316.  v.  Brown,  91  U.  S.  257;  Schmid  v.  Busch.  97 

Statute  Strictly  Construed  in  Favor  of  Owner,  Cal.  184;  Baird  v.  Peall,  92  Cal.  235;  Reilev 

—  Joost  v.  Sullivan,  111  Cal.  286:  West  Coast  v.  Ward,  4  Greene  (Iowa)  21;  McLaughlin  v. 

Lumber  Co.  v.  Knapp,  122  Cal.  79.    See  also  Reinhart,  54  Md.  71;  Pierce  v.  Marple,  148 

Reed  v.  Norton,  90  Cal.  590.  Pa.  St.  69,  33  Am.  St.  Rep.  S08.    See  infra. 

Slight   Error    in    Apportionment.  —  Stimson  this  section,  Contract  Inconsistent  -with  Existence 

Mill  Co.  v.  Riley,  (Cal.  1895)  42  Pac.  Rep.  1072.  of  Lien. 
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■  (2)  As  to  Subcontractors.  —  The  California  statute  expressly  provides  that 
as  to  all  liens  except  that  of  the  contractor,  the  whole  contract  price  shall  be 
payable  in  money.1  Under  that  statute,  as  well  as  in  jurisdictions  where  the 
rights  of  subcontractors  are  by  way  of  subrogation  to  the  rights  of  the  princi- 
pal contractor,  subcontractors  are  entitled  to  a  lien,  although  the  contract 
price  is  to  be  paid  in  something  other  than  money,  where  as  a  fact  it  had  not 
been  paid  when  the  claim  was  filed  and  action  commenced,2  but  not  when  it 
has  been  paid  3  or  properly  tendered.4 

i.  Whether  Contract  Must  Describe  Land.  —  In  the  absence  of 
express  statutory  requirement  it  may  be  stated  as  a  general  rule  under  the 
statutes  of  most  of  the  states,  that  a  mechanic's  lien  is  not  defeated  on 
account  of  the  omission  in  the  contract  of  a  description  or  designation  of  the 
land  on  which  the  building  is  to  be  built,  where  it  is  shown  that  the  contract 
was  made  with  reference  to  the  land  on  which  the  lien  is  claimed.5 

j.  Place  of  Making  Contract.  —  Under  the  statutes  of  most  of  the 
states,  the  fact  that  the  contract  for  the  furnishing  of  the  materials  was  made 
without  the  state  in  which  the  land  is  situate,  and  the  material  delivered  to 
the  owner  or  contractor  in  such  other  state,  does  not  prevent  the  enforcement 
of  a  lien.6 

k.  Entire  Contracts  Comprehending  Lienable  and  Nonlienable 
ITEMS.  —  When  lienable  and  nonlienable  items  are  included  in  one  entire 
contract  for  a  specific  sum,  and  the  value  of  the  lienable  and  nonlienable  items 
is  not  apportioned,  but  is  made  the  basis  of  a  lumping  charge,  no  lien  can 
be  enforced.7  But  where  an  entire  contract  for  lienable  and  nonlienable  items 
does  not  specify  the  price  to  be  paid  for  the  whole,  a  lien  may  be  enforced  for 
the  reasonable  value  of  such  items  as  are  lienable.** 

Statutory  Exception  in  Favor  of  Laborers.  -- Under  the  present  Massachusetts 
mechanic's-lien  act  9  expressly  providing  therefor,  where  material  and  labor 
are  furnished  under  an  entire  contract  for  labor  and  material,  made  with  a 
person  other  than  the  owner,  for  an  entire  price,  a  person  furnishing  labor 
and  material  can  enforce  a  lien  for  the  labor,  provided  the  value  thereof  can 
be  clearly  shown,  though  by  reason  of  failure  to  give  notice  of  an  intention 
to  claim  a  lien  for  material  he  is  not  entitled  to  a  lien  therefor. 10 

/.  Entirety  of  Contract  as  Affecting  Priorities,  Time  of  Filing, 
etc.  —  (1)  In  General.  —  The  determination  whether  labor  has  been  per- 
formed or  materials  furnished  under  an  entire  contract  or  under  several  sep- 
arate contracts  often  becomes  a  question  of  importance  in  determining  the 
priorities  of  liens  and  the  time  when  a  lien  attached,  as  well  as  whether  a 
claim. of  lien,  filed  within  the  statutory  period  after  the  furnishing  of  labor 
or  material,  relates  to  previously  furnished  labor  or  material  so  as  to  include  it. 

(2)  Intention  of  Parties.  —  Where  materials  are  furnished  from  time  to 
time  as  they  are  .ordered,  upon  a  running  account,  and  the  material  was 

1.  Code  Civ.  Pro.  Cal.,  §  1184.  Gold  Min.  Co.  v.  Purdy,  65  Ga.  496.    And  see 

2.  Schmid  v.  Busch,  97  Cal.  184.  supra,  this  title,  XII.  9.  Materials. 

3.  Jones,  etc.,  Lumber  Co.  v.  Murphy,  64  Contract  May  Be  in  Foreign  State — Delivery 
Iowa  165.  Compare  Kilbourne  v.  Jennings,  38  Made  in  State  Where  Lien  Is  Claimed.  —  Thur- 
Iowa  533.  man  v.  Kyle,  71  Ga.  628. 

4.  Farmers'  L.  &  T.  Co.  v.  Canada,  eic,  R.  7.  Entire  Contract  Comprehending  Lienable  and 
Co.,  127  Ind.  250.  Nonlienable  Items.  —  Adler  v.  World's  Pastime 

5.  Contract  for  Building  Need  Not  Describe  Exposition  Co.,  126  111.  373;  Morrison  v. 
Land.  —  Bastrup  v.  Prendergast,  179  111.  553,  Minot,  5  Allen  (Mass.)  403;  Graves  v.  Bemis,  • 
70  Am.  St.  Rep.  128;  affirming  76  111.  App.  8  Allen  (Mass.)  573;  Mulrey  v.  Barrow,  11 
335;  Clark  v.  Manning,  90  IU.  380;  Jossman  Allen  (Mass.)  152;  Allen  v.  Elwert,  29  Oregon 
v.  Rice,  121  Mich.  270.  See  also  Mon-  428;  Gelty  v.  Ames,  30  Oregon  573,  60  Am. 
tandon        Deas,   r4  Ala.  33,  48    Am.   Dec.  St.  Rep.  835. 

84..  8.  Where  Contract  Does  Not  Specify  Price, — 

6.  Contract  Made  in  Another  State.  —  U.  S.  Felton  v.  Minot,  7  Allen  (Mass.)  412. 
Investment  Co.  v.  Phelps,  etc.,  Windmill  Co.,  9.  Pub.  Stat.  Mass.,  c.  191,      2,  3. 

54  Kan.  144;  Pullis  Bros.  Iron  Co.  v.  Natchi-  10.  Smith  v.  Emerson,  126  Mass.  169.  See 

toches,  51  La.  Ann.  1377.   See  also  Dahlonegar  also  Gogin  v.  Walsh,  124  Mass.  516. 
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ordered  and  furnished  upon  an  understanding  between  the  parties  from  the 
beginning  that  it  was  to  be  furnished  fcr  the  purpose  of  the  construction  of 
the  building,  and  there  was  reasonable  ground  for  expectation  on  the  part 
of  the  materialman  that  the  material  would  be  ordered  from  time  to  time  to 
finish  the  building,  the  material  will  be  deemed  to  have  been  furnished  under 
an  entire  and  continuing  contract.1 

Agreement  as  to  Price  of  Some  of  the  Items.  —  The  fact  that  the  price  of  some  of 
the  materials  furnished  was  agreed  upon,  while  that  of  others  was  not,  is  not 
conclusive  evidence  that  the  materials  were  not  furnished  under  an  entire  con- 
tract, nor  is  the  fact  that  notes  were  given  for  a  part  of  the  materials.2 

(3)  Nature  of  Work  and  Times  of  Performance.  —  Where  the  doing  of  the 
work  or  the  furnishing  of  the  materials  is  continuous  in  its  character,  the  con- 
tract is  to  be  regarded  as  an  entirety.3  But  the  fact  that  materials  were  deli v 
ered  at  long  intervals  is  not  conclusive  evidence  that  they  were  not  delivers 
under  an  entire  contract,  though  properly  admissible  for  the  consideration  of 
the  jury  in  that  behalf.4  It  has  been  held  that  where  a  mechanic  is  employed 
by  the  day,  his  resumption  of  work  after  a  considerable  interval  will  not  be 
deemed  to  be  under  the  original  contract  of  employment,  so  as  to  constitute 
work  performed  after  such  interval  alien,  in  preference  to  a  mortgage  executed 
prior  to  the  resumption  of  work  but  subsequent  to  the  cessation  of  the  orig- 
inal employment.5  The  fact  that  the  owner  has  occupied  the  premises  is  not 
conclusive  evidence  that  work  thereafter  performed  on  the  building  by  the 
contractor  was  rendered  under  a  separate  and  distinct  contract.**  If  work 
distinct  in  its  nature  is  performed  at  different  times,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  to  have  been  performed  under  distinct 
engagements,  as  where  the  work  at  one  time  is  for  building  and  at  another 
time  for  repairing.7 

Labor,  etc.,  for  One  General  Purpose.  —  But  where  work  is  done  or  material 
furnished,  all  going  to  the  same  general  purpose,  as  the  building  of  a  house 
or  any  of  its  parts,  although  such  work  be  done  or  ordered  at  different  times, 
yet  if  the  several  parts  form  an  entire  whole  or  are  so  connected  as  to  show 
that  the  parties  had  it  in  contemplation  that  the  whole  should  form  but  one 
and  not  distinct  matters  of  settlement,  the  whole  account  must  be  considered 
as  a  unit  or  as  being  but  a  single  contract.  But  where  two  distinct  contracts 
are  in  fact  made,  as  for  different  parts  of  the  work,  the  work  done  under  each 
contract  must  be  considered  as  entire  of  itself.8 

(4)  Time  of  Payment.  —  A  building  contract  which  contemplates  the  ren- 
dering of  services  during  the  entire  time  of  the  construction  of  a  building,  or 
the  furnishing  of  all  the  materials  of  a  specified  kind  which  shall  be  required, 
is  not  deprived  of  its  character  as  an  entire  contract  by  reason  of  the  fact  that 
it  provides  that  payments  thereunder  are  to  be  made  from  time  to  time;  9  nor 
will  the  statement  of  a  balance  due  to  the  contractor  pending  performance  so 
operate.10 

1.  Intention  of  Parties.  —  Jones  v.  Swan,  21        7.  Work  Distinct  in  Nature  Performed  at  Differ  ~ 

Iowa  181;  Hazard  Powder  Co.  v.  Loomis,  2  ent  Times.  —  Page  v.  Beltes,  17  Mo.  App.  366  ' 
Disney  (Ohio)  544.  See  also  Kunkle  v.  Reeser,  Bruns  v.  Braun,  35  Mo.  App.  337;  Hazar0* 
5  Ohio  Dec.  422.  Powder    Co.    v.    Loomis,    2    Disney  (Ohio' 

2.  Agreement  as  to  Part  Only  of  Materials.  —  544. 

O'Brien  v.  Hanson,  9  Mo.  App.  545.  8.  Where  Labor  and  Material  Furnished  for  One 

3.  Where  Work  Continuous  in   Character. —      General  Purpose. —  Page  v.  Beltes,  17  Mo.  App. 
Mellor  v.  Valentine,  3  Colo.  255.  366;  Bruns  v.  Braun,  35  Mo.  App.  337;  Pro- 
Utah  Laws  1890,  c.  30,  §  17,  expressly  pro-      gress  Press  Brick,  etc.,  Co.  v.  Gratiot-Brick, 

vides  that  a  lien  for  continuous  work  shall  etc.,  Co.,  151  Mo.  501,  74  Am.  St.  Rep.  557; 
attach,  even  though  the  work  was  done  or  Hazard  Powder  Co.  v.  Loomis,  2  Disney 
material  furnished  under  separate  contracts.      (Ohio)  544. 

Culmer  v.  Caine,  22  Utah  216.  9.  Time  of  Payment.  —  Milner  v.  Norris,  13 

4.  Treusch  v.  Shryor.k,  51  Md.  162.  Minn.  455;  Nason  v.  Northwestern  Milling, 

5.  Batchelder  v.  Hutchinson,  161  Mas=.  462.      etc.,  Co.,  17  Wash.  142. 

6.  Work  Performed  After  Occupancy  by  Own;r.  10  Statement  of  Balance.  —  Lamb  v.  Hanne- 
—  Holden  v.  Winslow,  18  Pa.  St.  160.  man,  40  Iowa  41. 
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(5)  Modification  of  Contract  Requiring  Additional  Material  or  Labor.  - 
When  a  building  contract  provides  for  the  furnishing  of  all  the  material  and 
thj  performance  of  all  the  labor  necessary  to  the  repair  or  construction  of  a 
building,  at  a  stipulated  price,  additional  material  furnished  and  labor  per- 
formed in  pursuance  to  a  modification  of  the  contract,  for  which  the  owner 
agreed  to  pay  the  contractor,  is,  for  the  purposes  of  enforcing  a  lien,  deemed 
to  have  been  furnished  under  the  original  contract.1 

(6)  Effect  of  Death  of  Party.  —  When  a  materialman  who  has  furnished 
material  to  a  contractor  continues,  after  the  latter's  death,  to  furnish  material 
to  his  executor  for  the  completion  of  the  building,  he  is  entitled  to  a  lien  for 
the  whole  amount,  and  the  contract  is  regarded  as  an  entire  contract.3 

(7)  Effect  of  Dissolution  of  Contracting  Firm.  —  Where  a  firm  which  has 
contracted  to  furnish  material  to  the  owner  of  a  building  for  its  erection  is 
dissolved  after  furnishing  a  part  of  the  materials,  the  continuity  of  the  run- 
ning account  is  broken,  and  the  members  of  the  firm  who  continue  the  busi- 
ness cannot,  by  a  single  lien,  enforce  their  claim  for  materials  furnished  both 
before  and  after  the  dissolution.3  So,  too,  the  transfer  of  a  firm's  business 
to  a  corporation  breaks  the  continuity  of  the  contract,  and  the  facts  that  the 
corporation  name  is  the  same  as  the  old  firm  name  and  its  stockholders  the 
persons  who  were  members  of  the  firm  make  no  difference.4 

(8)  Question  for  Jury.  —  Whether  the  work  as  done  was  performed  under 
an  entire  contract  or  under  separate  and  distinct  contracts  is  a  question  for 
the  jury.0 

m.  Effect  of  Fraud  in  Contract  on  Lien  of  Subcontractors.  — 
The  effect  of  fraud  and  collusion  between  the  owner  and  principal  contractor 
upon  the  rights  of  subcontractors  whose  liens  are  by  way  of  subrogation  is 
treated  elsewhere  in  this  title.6 

n.  Effect  of  Stipulation  to  Submit  to  Arbitration.  —  A  stipula- 
tion in  a  contract  for  the  erection  of  a  building,  that  disputes  in  all  cases 
affecting  the  contract  should  be  submitted  to  arbitration,  and  that  the  decision 
of  the  arbitrators  should  be  final  and  binding  on  the  parties  to  the  contract, 
does  not  operate  to  preclude  the  contractor  from  maintaining  an  action  to 
enforce  a  mechanic's  lien,  though  no  attempt  at  arbitration  has  been  made.7 

4.  Contract  Inconsistent  with  Existence  of  Lien  —  a.  In  General.  —  A  per- 
son who  would  otherwise  be  entitled  to  a  lien  may,  either  by  express  stipula- 
tion against  a  lien,  or  by  provisions  in  the  contract  inconsistent  with  the  exist- 
ence of  a  lien,  waive  his  right  to  a  lien. 

b.  Express  Stipulation  Against  Lien.  —  Effect  will  be  given  to  an 
express  covenant,  on  the  part  of  a  contractor,8  or  subcontractor,  or  material- 

1.  Modification  of  Contract  Requiring  Additional  Effect  of  Dissolution  of  Contracting  Firm  on 
Material  or  Labor. —  Bruns  v.  Braun,  35  Ma.  Rights  of  Subcontractors. —  Miller  v.  Whitelavv, 
App.  337     See  also  Chapman  v.  Wadleigh,  33  28  Mo.  App.  639. 

Wis.  267;  Sprague  v.  McDougall,  172  Mass.  553.  5.  Question  for  Jury.  —  Page  v.  Bettes,  17  Mo. 

2.  Effect  of  Death  of  Contractor. —  Bambrick  App.  366;  Biuns  v.  Braun,  35  Mo.  App. 
v.  Webster  Groves  Presb.  Church  Assoc.,  53  337. 

Mo.  App.  225.  6.  See  infra,  this  title,  Amount  Secured  by 

Bat  ii  is  otherwise  where  the  material  fur-  Lien. 

ni?hed  after  the  contractor's  death  is  furnished  7.  Effect  of  Stipulation  to  Submit  to  Arbitration, 

to  and  used  by  the  owner,  and  a  claim  of  lien  —  Kreilich  v.  Klein,  10  Phila.  (Pa.)486,  30  Leg. 

filed  more  than  the  statutory  period  after  the  Int.  (Pa.)  353. 

contractor's  death  is  ineffectual  to  give  the  8.  Effect  Will  Be  Given  to  Express  Stipulation 

materialman  a  lien  either  as  to  the  material  Against  Lien.  —  German  Lutheran  Congrega- 

furnished  before  the  contractor's  death,  since  tion  v.  Heise,  44  Md.  453;  Heath  v.  Tyler,  44 

the  claim  was  not  filed  in  time,  or  as  to  the  Md.  312;  Kunkle  v.  Reeser,  5  Ohio  Dec.  422; 

materials  afterwards  furnished,  since  not  fur-  Ballman  v.  Heron,  160  Pa.  St.  377;  Stoneback 

nished  pursuant  to  a  contract  with  the  owner.  v.  Waters,  198  Pa.  St.  459;  Taylor  v.  Murphv, 

Gauss  v.  Hussmann,  22  Mo.  App  115.  148  Pa.  St.  337,  33  Am.  St.  Rep.  825;  Lydick 

3.  Dissolution  of  Contracting  Firm.  —  Henry  v.  v.  Anderson,  188  Pa.  St.  600;  Fidelity  Mat. 
Mahme,  23  Mo.  App.  83.  L.  Assoc.  v.  Jackson,  163  Pa.  St.  208,  43  Am.  St. 

4.  Allen  v.  Frumet  Min.,  etc.,  Co.,  73  Mo.  Rep.  789;  Rhine  v.  Mauk,  21  Pa.  Co.  Ct.  345; 
App.  688.  Forhaa  v.  Lalonde,  27  Grant  Ch.  (U.  C.)  600. 
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man,1  that  he  will  not  claim  a  lien  on  the  premises.  And  in  the  absence  of 
statute  requiring  it  to  be  in  writing,  such  a  stipulation  is  binding  though  rest- 
ing in  parol.3  The  fact  that  the  owner  had  failed  to  perform  the  stipulations 
of  an  independent  covenant  in  the  contract  in  regard  to  payments  does  not 
affect  the  operation  of  such  a  covenant.3 

c.  Time  and  Mode  of  Payment  Inconsistent  with  Lien. — Where 
by  the  agreement  of  the  parties  the  contract  price  is  not  payable  until  after 
the  expiration  of  the  time  within  which  the  lien  might  be  enforced,  an  agree- 
ment that  there  should  be  no  lien  is  implied.  But  if  the  contract  is  for  the 
giving,  within  the  time  for  enforcing  the  lien,  of  a  note  or  other  security  for 
the  payment  of  the  claim,  the  agreement  to  waive  the  lien  should  be  consid- 
ered to  be  conditional  upon  the  giving  of  such  note  or  security  within  such 
time.4  So  where  a  contractor  has  agreed  to  accept  his  pay  in  something 
other  than  money,  he  is,  in  the  absence  of  fraud  or  a  failure  or  refusal  of  the 
owner  to  pay  in  the  medium  agreed  on,  deemed  to  have  waived  his  right  to 
a  lien.5 

5.  How  Far  Contract  of  Principal  Contractor  Binding  on  Subcontractor —  a.  In 

General.  —  The  rights  of  persons  claiming  through  the  contractor  are  meas- 
ured by  his  rights  under  the  contract.6  But  it  is  not  necessary  to  the  asser- 
tion of  a  lien  by  a  subcontractor  that  his  contract  with  the  principal  contractor 
and  the  performance  of  the  same  should  conform  in  all  respects  to  the  contract 
between  the  contractor  and  owner.  Thus,  where  the  subcontractor  furnishes 
to  the  contractor  material  for  use  in  a  building,  which  is  inferior  to  the  grade 
called  for  by  the  contract  between  the  owner  and  contractor,  the  subcontractor 
is  entitled  to  a  lien  for  the  reasonable  value  thereof,  if  the  material  furnished 
has  been  used  by  the  contractor.7 

b.  Work  or  Material  for  Which  Lien  Claimed  Must  Be  Contem- 
plated by  Principal  Contract. —  Only  such  work  and  materials  furnished 
by  the  subcontractor  as  are  contemplated  and  required  by  the  principal  contract 
constitute  lienable  claims  in  favor  of  subcontractors.8 

1.  Subcontractor  or  Materialman.  —  Isenman  825;  Howarlh  v.  Chester  City  Presb.  Church, 
v.  Fugate,  36  Mo.  App.  166.  162  Pa.  St.  17;  Childress  v.  Smith,  (Tex.  Civ. 

An  agreement  by  a  subcontractor  or  ma-  App.  1896)  37  S.  VV.  Rep.  1076;  Zarrs  v.  Keck, 

terialman  that  he  will  look  to  the  contractor  40  Neb.  456;  Brydon  v.  Lutes,  9  Manitoba 

for  pay,  and  will  not  file  a  lien,  would  prevent  463.    See  also  Weber  v.  Hearn,  49  N.  Y.  App. 

him  from  asserting  such  a  lien.    Owen  v.  Div.  213;  Murphy  v.  Ellis,  153  Pa.  St.  133, 

Murry,  6  Ohio  Dec.  223.  affirming  11  Pa.  Co.  Ct.  301. 

2.  Stipulation  Resting  in  Parol  Binding.  —  4.  Time  or  Mode  of  Payment  Inconsistent  with. 
Rhine  v.  Mauk,  21  Pa.  Co,  Ct.  345.  Lien.  —  Ritchie  v.  Grundy,  7  Manitoba  532. 

3.  Owner's    Failure  to  Perform  Independent  5.  Agreement  to  Pay  in  Something  Other  than 
Covenant.  —  Matthew^  v.  Young,  (Supm.  Ct.  Money.  —  Frost   v.    Falgetter,    52    Neb.  692; 
Spec.  T.)  16  Misc.  (N.  Y.)  525;    Purvis  v.  Central  Trust  Co.  v.  Richmond,  etc.,  R.  Co., 
Brumbaugh,  8  Pa.  Super.  Ct.  292.  (C.  C.  A.)  68  Fed.  Rep.  90.    See  supra,  this  sec- 
Independent  Covenant  to  Insure  for  Contractor's  tion,  Whether  Contract  Must  Be  for  Payment  in 

Benefit. —  Long  v.  Caffrey,  93  Pa.  St.  526.  Money. 

Clauses  Construed  as  Constituting  Covenants  6.  Subcontractor's  Lien  Dependent  on  Principal 

Against  Liens. —  Bovven  v.  Aubrey,  22  Cal.  Contract.  —  Van  Clief  v.  Van  Yechten,  130  N. 

566;  German  Lutheran  Congregation  v.  Heise.  Y.  571 ;  Culmer  v.  Caine,  22  Utah  216. 

44  Md.  453;    Heath  v.  Tyler,  44  Md.  312;  7.  Wisconsin    Red   Pressed  Brick   Co.  v. 

Scheid  v.  Rapp,  121  Pa.  St.  593;  Rhine  v.  Hood,  67  Minn.  329,  64  Am.  St.  Rep.  41S.  See 

Mauk.  21  Pa.  Co.  Ct.  345;  Fidelity  Mut.  L.  also  Odd  Fellow's  Hall  v.  Masser,  24  Pa.  St. 

Assoc.  v.  Jackson,  163  Pa.  St.  208,  43  Am.  St.  507. 

Rep.  789.  8.  Siebrecht  v.  Hogan.  99  Wis.  437.  Compare 

Clauses  Not   Constituting  Covenants  Against  Tabor  v.  Armstrong,  9  Colo.  285. 

Liens. —  McLaughlin  v.  Reinhart,  54  Md.  71;  The  New  York  Mechanics'  Lien  Law  of  1851, 

Poirier  :\  Desmond,  177  Mass.  201 ;  Barker  v.  by  its  terms  gave  a  lien  in  favor  of  a  subcon- 

Berry,  4  Mo.  App.  585;  Nice  v.    Walker,  153  travtor  only  when  the  work  performed  or  the 

Pa.  St.  123,  34  Am.  St.  Rep.  688.  overruling  material  furnished  by  the  subcontractor  was 

Dersheimer  v.  Maloney,  143  Pa.  St.  532,  and  contemplated  by  the  contract   between  the 

Tebay  v.  Kirkpatrick,  146  Pa.  St.  120,  followed  owner  and  the  principal  contractor  and  was  in 

Smith  v.  Levick,  153  Pa.  St.  522;  Schmid  v.  conformity  "therewith,    Broderick  v.  Poillon, 

Palm  Garden  Imp.  Co.,  162  Pa.  St.  2ir;  Taylor  2  E.  D.  Smith  (N.  Y.)  554;  Quinn  v.  New  York, 

v.  Murphy,  148  Pa.  St.  337,  33  Am.  Si.  Rep.  2  E.  D.  Smith  (N.  Y.)  55S;  Walker  r>.  Paine,  2 
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c.  Stipulations  Requiring  Owner's  Consent  to  Subletting. 
Under  statutes  giving  a  lien  to  a  person  performing  labor  or  furnishing  mate- 
rials which  are  used  in  the  construction  of  a  building,  if  such  person  acts  by 
agreement  with  the  owner  of  the  land  or  by  consent  of  any  person  having 
authority  from  or  rightfully  acting  for  him,  a  subcontractor  who  with  the 
knowledge  of  the  owner  has  furnished  material  for  and  performed  labor  in  and 
about  the  construction  of  a  building  is  not  deprived  of  his  right  to  a  lien  by  a 
provision  of  the  contract  between  the  owner  and  the  principal  contractor  to 
the  effect  that  no  part  of  the  contract  shall  be  sublet  without  a  written  consent 
of  the  owner,  though  such  a  consent  was  not  given.1 

d.  Agreement  to  Pay  in  Something  Other  than  Money.  — In  some 
jurisdictions  it  is  held  that  subcontractors  are  bound  by  the  terms  of  the  con- 
tract between  the  owner  and  principal  contractor  as  to  the  mode  of  payment.2 
Hence  the  owner's  contract  to  pay  in  something  other  than  money  may  be 
inconsistent  with  the  assertion  of  a  lien  by  a  subcontractor.3 

c.  Stipulations  Against  Liens  —  (i)  Effect  on  Subcontractor  s  Right  to 
Lien.  —  In  some  jurisdictions  it  is  held  that  a  stipulation  in  the  contract 
between  the  owner  and  principal  contractor  precluding  the  latter  from  assert- 
ing a  lien  extends  to  subcontractors  of  such  contractor  and  precludes  the 
assertion  of  a  lien  by  them.4  The  subcontractor  is  presumed  to  have  notice 
of  the  terms  of  the  contract  between  the  owner  and  principal  contractor.6 
In  other  jurisdictions  it  is  held  that  such  a  stipulation  does  not  affect  the 
subcontractor's  right  to  a  lien,  unless  he  has  assented  to  it.6 

(2)  Time  of  Making  with  Reference  to  Subcontractor  s  Contract.  —  In  those 
jurisdictions  where  a  stipulation  by  the  principal  contractor  that  no  lien  shall 
be  filed  is  held  to  preclude  the  lien  of  subcontractors,  the  stipulation,  to  be 
effectual,  must  be  contained  in  the  contract  between  the  owner  and  the  princi- 
pal contractor  at  the  time  the  subcontractor  enters  into  his  contract  with 
the  principal  contractor;  the  subsequent  modification  of  the  contract  by 
adding  such  a  provision  does  not  affect  the  subcontractor's  right  to  a  lien 
where  he  had  no  notice  of  it,  though  the  modification  was  made  before  he 
had  commenced  to  perform  his  contract.7 

E.  D.  Smith  (N.  Y.)  662;  Broderick  v.  Boyle, 
(C.  PI.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  319.  See 
also  Pendleburg  v.  Meade,  I  E.  D.  Smith  (N. 
Y.)  728;  Doughty  v.  Devlin,  1  E.  D.  Smith 
(\T.  Y.)  625. 

1.  Provision  Requiring  Consent  to  Subletting. 
—  Wahlstrom  v.  Trulsoa,  165  Mass.  429.  See 
also  Perry  v.  Potashinski,  169  Mass.  351. 

2.  Campbell  v.  Scaife,  1  Phila.  (Pa  )  187. 

3.  Agreement  to  Pay  in  Something  Other  than 
Money. — Jones,  etc.,  Lumber  Co.  v.  Murphy, 
64  Iowa  165;.  Palmer  v.  tingle,  55  Ohio  St. 
423.  See  also  Frost  v.  Falgetter,  52  Neb.  692. 
Compare  Central  Trust  Co.  v.  Richmond,  etc., 
R.  Co.,  (C.  C.  A.)  68  Fed.  Rep.  90,  criticised 
llerrell  v.  Donovan,  7  App.  Cas.  (D.  C.)  322; 
Morris  v.  Willits,  29  Neb.  569. 

The  subcontractor  is  not  entitled  to  enforce 
a  lien  so  as  to  deprive  the  owner  of  the  privi- 
lege of  paying  in  the  medium  agreed  upon. 
McCrary  v.  Bristol  Bank,  etc.,  Co.,  97  Tenn. 
469  See  also  Farmers  L.  &  T.  Co.  v.  Canada, 
etc.,  R.  Co.,  127  Ind.  250. 

4.  Stipulation  Against  Lien  Extends  to  Subcon- 
tractors. —  Bowen  v.  Aubrey,  22  Cal.  566; 
Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Am. 
St.  Rep.  691;  Benedict  v.  Hood,  134  Pa.  St. 
289,  19  Am.  St.  Rep.  698;  Bolton  v.  Hey,  148 
Pa.  St.  156;  Nice  v.  Walker,  153  Pa.  St.  129, 
34  Am.  St.  Rep.  688;  Baliman  v.  Heron,  160 
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Pa.  St,  377;  Waters  v.  Wolf,  162  Pa.  St.  153, 
42  Am.  St.  Rep.  815;  McElroy  v.  Braden,  152 
Pa.  St.  78;  Cote  v.  Schoen,  1  Pa.  Super.  Ct. 
583;  Purvis  v.  Brumbaugh,  8  Pa.  Super.  Ct. 
292;  Spruks  v.  Mursch,  1  Lack.  Leg.  N.  (Pa.) 
247;  Sener  v.  Bare,  12  Montg.  Co.  Rep.  (Pa.) 
115;  Seeman  v.  Biemann.  108  Wis.  365;  Forhan 
v.  Lalonde,  27  Grant  Ch.  (U.  C.)  600. 

5.  Schroeder  v.  Galland,  134  Pa.  St.  277,  19 
Am.  St.  Rep.  691;  Cook  v.  Murphy,  150  Pa. 
St.  41. 

Contractor  and  Agent  Distinguished.  —  Purvis 
v.  Brumbaugh,  8  Pa.  Super.  Ct.  292. 

6.  Stipulation  Held  Not  to  Affect  Subcontractors 

—  District  of  Columbia.  —  Herrell  v.  Donovan, 
7  App.  Cas.  (D.  C.)  322. 

Maine.  —  Norton  v.  Clark,  85  Me.  357. 
Michigan.  —  Smalley  v.  Gearing,  121  Mich. 
190. 

Montana.  —  Miles  v.  Coutts,  20  Mont.  47. 
ATeiv  Jersey  — Atlantic  Coast  Brewing  Co. 
v.  Donnelly,  59  N.  J.  L.  48. 

Ohio.  —  Gimbert  v.  Heinsath,  5  Ohio  Cir. 
Dec.  176;  Gimbert  v.  Madden,  3  Ohio  Dec.  497. 
Compare  Palmer  v.  Tingle,  55  Ohio  St.  423. 

Canada.  —  Anly  v.  Holy  Trinity  Church,  2 
Manitoba  248. 

See  also  Jones,  etc..  Lumber  Co.  v.  Murphy, 
64  I  owa  165;  Miller  v.  Mead,  127  N.  Y.  511 

7.  Subcontractor  Only  Bound  by  Stipulations 


Contract  und6r  Which 


ME CHA  NICS'  LIENS. 


Lien  Acquired. 


(3)  Constitutionality  of  Statute  Making  Assent  of  Subcontractor  Essential  to 
Validity  of  Stipulation.  —  In  jurisdictions  where  such  a  stipulation  is  given 
effect  as  to  subcontractors  it  has  been  held  that  a  statute  providing  that  such 
a  stipulation  in  the  contract,  between  the  owner  and  the  principal  contractor, 
shall  not  be  binding  on  the  subcontractor  unless  assented  to  in  writing  by 
him,  is  unconstitutional  as  being  an  infringement  of  the  freedom  to  contract 
guaranteed  by  the  constitutional  provision  that  all  men  shall  have  the  right 
of  acquiring,  possessing,  and  protecting  property.1  So,  too,  it  has  been  held 
that  a  statute  providing  that  subcontractors  shall  have  a  lien  irrespective  of 
such  a  stipulation  is  unconstitutional. * 

(4)  Principle  of  Construction.  — As  to  subcontractors,  stipulations  between 
the  owner  and  the  principal  contractor  that  no  lien  shall  be  filed,  even  in  those 
jurisdictions  where  they  are  held  to  preclude  the  lien  of  subcontractors,  are 
not  favored,  and  if  the  contract  is  fairly  and  reasonably  susceptible  of  any 
other  construction  it  will  not  be  construed  as  constituting  a  stipulation  against 
liens.3  Thus  provisions  designed  to  protect  the  owner  as  against  the  princi- 
pal contractor,  from  the  filing  of  liens,  but  which  also  recognize  and  provide 
for  the  contingency  of  liens  being  filed  by  subcontractors,  do  not  constitute 
such  a  stipulation  as  precludes  the  lien  of  subcontractors.4  But  where  the 
contract  contains  a  positive  and  clear  provision  prohibiting  the  filing  of  liens, 
and  another  clause  requiring  the  principal  contractor  to  furnish  evidence  that 
the  premises  are  free  of  all  liens,  and  providing  for  the  indemnification  of  the 
owner,  the  latter  provisions  are  not  so  repugnant  to  the  former  as  to  make  it 
ineffectual  to  preclude  subcontractors'  liens.3  A  stipulation  that  no  liens 
sliall  be  filed  by  the  contractor  or  subcontractors  does  not  apply  to  a  material- 
man who  furnishes  material  pursuant  to  a  contract  made  directly  with  the 
owner.6 

(5)  Stipulation  Need  Not  Be  in  Writing.  —  It  is  not  essential  in  order  to 
affect  the  rights  of  subcontractors  that  the  stipulation  between  the  owner  and 
the  principal  contractor  should  be  in  writing;  but  it  must  be  definite  and 
explicit.7  If  the  contract  is  in  writing  but  does  not  contain  a  stipulation  that 
no  lien  shall  be  filed,  a  contemporaneous  parol  agreement  between  the  owner 
and  the  principal  contractor  is  not  binding  on  the  subcontractor  unless  notice 
thereof  is  given  to  him  at  the  time  or  before  he  commences  to  perform  his 
contract  with  the  principal  contractor.  The  burden  of  showing  such  notice 
rests  upon  the  owner.8  The  owner  cannot  show  by  parol  that  jt  was  intended 
by  himself  and  the  contractor  that  the  effect  of  the  language  of  a  written  con- 
tract should  be  to  preclude  the  filing  of  liens,  where  the  language  used  in  the 
written  contract  is  ineffectual  for  that  purpose.9 

Existing  at  Time  He  Contracted.  —  Wil ley  v.  St.  45;  Gordon  v.  Norton,  186  Pa.  St.  16S; 
Topping,  146  Ha.  St.  427 ;  Cook  v.  Murphy,  150  Hazleton  Plumbing  Co.  v.  Powell,  13  Pa. 
Pa.  St.  4r;  Smith  v.  Levick,  153  Pa.  St.  522.      Super.  Ct.  426;  Loyd  v.  Krauee,  147  Pa.  St. 

1.  Waters  v.  Wolf,  162  Pa.  St.  153,  42  Am.  402;  Taylor  v.  Murphy.  14S  Pa.  St.  337,  33 
St.  Rep.  815.  Am.  St.  Rep.  S25;  Seeman  r.  Eiemann,  108 

2.  John  Spry  Lumber  Co.  v.  Sauk  Sav.  Wis.  365.  See  also  Whiitier  9.  Wilbur,  48 
Bank  L.  &  T.  Co.,  7  Mich.  199,  18  Am.  St.     Cal.  175. 

Rep.  396.  5.  Morris  v.  Ross,  184  Pa.  St.  241;  Com- 

3.  Stipulation  Not  Favored  as  to  Subcontract-  mon wealth  Title  Ins.,  etc.,  Co.  v.  Ellis,  192 
ors.  —  Creswell  Iron  Works  v.  O'Brien,  156  Pa.  St.  321,  73  Am.  Si.  Rep.  816,  reversing  5 
Pa.  St.  172,  36  Am.  St.  Rep.  30;  Aste  v.  Wil-      Pa.  Dist.  37. 

son,  14  Colo.  App.  323.  •  6.  Camden  Wood  Turning  Co.  v.  Malcolm, 

4.  Creswell  Iron  Works  v.  O'Brien,  156  Pa.      190  Pa.  St.  62. 

St.  172,  36  Am.  St.  Rep.  30;  Lucas  v.  O'Brien,         7.  Stipulation  Need  Not  Be  in  Writing.  —  Mc- 
159  Pa.  St.  535.    See  also  Shannon  v.  Phila-      Eltoy  v.  Braden,  152  Pa.  St.  7S. 
delphia  German    Protestant  Home,    16   Pa.         8.  Parol    Stipulation    Contemporaneous  with 
Super.  Ct.  250.  Written  Contract.  —  East  Stroudsbutg  Lumber 

Provisions  Construed  as  Not  Precluding  Liens.     Co.      Gill.  rS;  Pa.  St.  24. 
—  Aste  v.  Wilson,  14  Colo.  App.  323;  Owen  v.        9.  Parol  Evidence  to  Show  Agreement  of  Writ- 
Murry,  6  Ohio  Dec.  223;  Murphy  v.  Morton,      ing  Admissible.  —  Sullivan  v.  Hancock,  2  Pa. 
139  Pa.  St.  345;  Murphy  v.  Cappeau,  147  Pa.      Super.  Ct.  525. 
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(6)  Recording — (a)  Statutory  Requirement  —  Recording  Essential.  -  1 1)  Pennsyl- 
vania it  has  been  provided  by  statute  that  such  a  stipulation  shall  not  operate 
to  defeat  the  right  of  any  subcontractor,  materialman,  or  other  person  to  a  lien 
unless  the  contract  or  stipulation  shall  specifically  covenant  against  such  lien 
by  subcontractors  or  other  persons,  and  unless  said  stipulation  shall  be  put  in 
writing,  signed  by  the  parties  thereto  prior  to  the  time  authority  is  given  to 
the  principal  contractor  to  proceed  with  the  performance  of  his  contract,  and 
recorded.1  It  does  not  in  any  way  affect  the  rights  of  the  principal  con- 
tractor, and  the  contract  or  stipulation  recorded  must  be  as  explicit  and  defi- 
nite as  was  required  of  contracts  prior  to  its  enactment.2  The  fact  that  the 
subcontractor  has  actual  knowledge  of  the  existence  of  such  stipulation  does 
not  preclude  the  assertion  of  a  lien  by  him  where  neither  the  contract  nor 
the  stipulation  is  recorded.3 

(b)  Time  of  Filing.  —  To  be  effectual  the  stipulation  or  the  contract  containing 
it  must  be  filed  within  the  time  limited  by  the  statute.4 

(c)  Whole  Contract  Need  Not  Be  Filed.  —  It  is  not  essential  that  the  whole  contract 
should  be  filed;  the  filing  of  a  separate  instrument  by  the  owner  and  con- 
tractor, reciting  that  they  had  entered  into  a  contract  and  that  such  contract 
contained  a  stipulation  against  the  filing  of  liens,  and  setting  out  at  length 
such  stipulation,  is  sufficient.5 

(d)  Recitals  as  to  Time  of  Making  Stipulations.  — Where  the  original  contract  con- 
taining a  stipulation  against  the  filing  of  liens  is  filed  within  the  required 
time,  it  is  not  necessary  that  it  should  recite  that  it  was  entered  into  before 
authority  to  proceed  with  the  work  was  given,  though  where  the  stipulation 
alone  is  filed  such  fact  should  appear  therefrom.0 

(e)  Description  of  Premises.  — ■  The  contract  or  stipulation  recorded  should 
describe  the  premises  on  which  the  building  is  to  be  erected,  with  such  a  degree 
of  certainty  as  would  enable  its  identification  without  resort  to  any  other 
record,  especially  any  other  record  not  in  the  office  where  it  is  filed  ;  and 
where  the  description  is  so  misleading  as  not  so  to  designate  the  property,  the 
filing  of  the  stipulation  will  not  prevent  the  attachment  of  liens  of  sub- 
contractors and  materialmen.7 

(7)  Waiver  of  Stipulation  by  Owner.  —  The  owner  may  by  his  conduct 
estop  himself  to  insist  on  the  enforcement  of  a  stipulation  that  no  liens  shall 
be  filed.* 

(8)  Stipulations  for  Fraudulent  Purpose.  — If  it  appears  that  such  a  stipu- 
lation is  made  and  entered  into  as  a  part  of  a  fraudulent  scheme  to  cheat  sub- 
contractors, it  will  not  be  enforced."  But  the  mere  fact  that  the  person  who 
describes  himself  as  the  owner  is  not  the  owner  in  an  unqualified  sense  is  not, 
when  no  other  representations  as  to  his  title  were  made,  such  a  fraudulent 
representation  as  to  his  title  as  will  preclude  the  beneficial  owner  from  insisting, 
on  the  stipulation  as  against  the  contractor  and  subcontractors,  where  it 
appears  that  the  true  character  of  the  trustee's  title  was  of  record.10 

/.  When  Contract  of  Principal  Contractor  Is  Void. --The  Cali- 
fornia statute  provides  that  when  the  contract  price  exceeds  one  thousand 

1.  Pennsylvania  Statute.  —  Act  June  26,  1895  5.  Whole  Contract  Need  Not  Be  Filed.  —  Blais- 
(P.  L.  1895,  p.  365).  dell  v.  Dean,  9  Pa.  Super.  Ct.  639. 

Statute  Not  Applicable  to  Prior  Contracts.  —  6.  Recitals  as  to  Time  of  Making  Stipulations. 

Purvis  v.  Brumbaugh,  8  Pa.  Super.  Ct.  292;  — Phelps  v    Burns,  16  Pa.  Super.  Ct.  391. 

Rhine  v.  Mauk,  21  Pa.  Co.  Ct.  345.  See  also  Snyder  v.  Zane,  15  Pa.  Super.  Ct. 

2.  Shannon  v.  Philadelphia  German  Protes-  403. 

1  ant  Home,  16  Pa.  Super.  Ct.  250.    Set  supra,  7.  Description  of  Premises.  —  Gordon  v.  Ful- 

this  section.  Contract  Inconsistent  with  Existence  mer,  7  Pa.  Dist.  368. 

0/  Lien.  8.  Stipulation  Waived.  —  Waters  v.  Wolf,  2 

3.  Recording  Essential.  —  Mehl  v.  Carey,  21  Pa.  Super.  Ct.  200. 

Pa.  Co.  Ct.  275.    See  also  Carle  v.  Neeld,  24  9.  Ballman  v.  Heron,  160  Pa.  St.  377,  169 

Pa.  Co.  Ct.  223.  Pa.  St.  510. 

4.  Time  of  Filing.  —  Stevenson  Co.  v.  Guen-  10.  Purvis  v,  Brumbaugh,  8  Pa.  Super.  Ct. 
ther,  190  Pa.  St.  628,  292. 
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dollars,  the  contract  must  be  in  writing,  and  recorded,  reserving  the  time  of 
payment  of  at  least  twenty-five  per  cent,  of  the  contract  price  at  least  thirty- 
five  days  after  completion  of  the  building,  and  in  case  the  contract  is  not  in 
accordance  with  such  requirements  it  shall  be  void,  but  that  subcontractors 
and  materialmen  shall  be  deemed  to  have  performed  services  and  furnished 
material  at  the  personal  instance  of  the  owner  and  have  a  lien  therefor.1  In 
such  case  subcontractors  and  materialmen  are  entitled  to  a  lien  for  the  full 
value  of  the  labor  performed  or  material  furnished  irrespective  of  the  contract 
price.3  It  has  been  held,  however,  that  the  original  contract  mav  be  looked 
to,  to  determine  what  should  be  treated  as  a  part  of  the  building.3 

6.  Performance  of  Contract  —  a.  In  General.  —  In  order  to  claim  a  mechan- 
ic's lien  the  claimant  must  show  that  he  has  performed  his  contract,  or  that 
he  has  been  prevented  from  doing  so  by  the  other  party  thereto,  or  that 
performance  has  been  waived.4  If  the  claimant  has  performed,  it  is  not  essen- 
tial that  the  improvement  should  have  accomplished  the  purpose  intended. 
Thus,  where  the  contract  was  to  sink  a  well,  it  is  not  necessary  that  the  well 
should  have  furnished  sufficient  water  for  the  purposes  for  which  it  was 
intended.5 

Delay  in  Performance.  —  When  a  contractor  carries  out  his  contract  to  furnish 
material,  but  not  as  punctually  as  the  contract  provided,  he  is  entitled  to  a 
lien,  though  damages  for  the  delay  may  be  recouped  from  the  contract  price.6 

Nonperformance  of  One  Contract  does  not  affect  the  claimant's  rights  to  a  lien 
under  another  contract  which  has  been  performed,  though  both  relate  to  the 
same  premises.7 

b.  As  Between  Owner  and  Principal  Contractor  —  (i)  Substantial 
Performance  Sitfficiejit. — As  between  the  owner  and  principal  contractor  a 
substantial  performance  by  the  latter  is  sufficient  to  entitle  him  to  a  lien.'* 


1.  When  Contract  of  Principal  Contractor  Is 
Void  —  California  Statute.  —  Cal.  Code  Civ. 
Pro.  1897,  §^  1183,  1184;  McClain  v.  Hutton, 
131  Cal.  132;  Divies  Henderson  Lumber  Co. 
v.  Gottschalk,  81  Cal.  641;  Pierce  v.  Birk- 
holm,  115  Cal.  657;  McMenoiny  v.  White,  115 
Cal.  339;  Kiessig  v.  Allspaugh,  99  Cal.  452; 
Davis  v.  MacDonough,  109  Cal.  547;  Kellogg 
v.  Howes,  81  Cal.  170;  Southern  California 
Lumb;r  Co.  v.  Schmitt,  74  Cal.  625;  Spinney 
v.  Griffith,  98  Cal.  149;  Morris  v.  Wilson,  97 
Cal.  644;  Giant  Powder  Co.  v.  Fan  Diego 
Flume  Co.,  97  Cal.  263;  Gnekow  v.  Confer, 
(Cal.  1897)  48  Pac.  Rep.  331;  West  Coast 
Lumber  Co.  v.  Knapp,  122  Cal.  79;  Yancy  v. 
Morton,  94  Cal.  558;  Willamette  Steam  Mills 
Lumbering,  etc.,  Co.  v.  Los  Angeles  College 
Co.,  94  Cal.  229;  Rusd  Lumber,  etc..  Co.  v. 
Garrettson,  87  Cal.  5S9.  See  also  Wood  v. 
Oakland,  etc.,  Rapid  Transit  Co.,  107  Cal. 
500;  Holland  v.  Wilson,  76  Cal.  434. 

2.  Amount  Recoverable  Not  Measured  by  Con- 
tract Price.  —  Dunlop  v.  Kennedy,  102  Cal. 
443.  See  infra,  this  title,  Amoiuit  Secured  by 
Lien. 

3.  Macomber  v.  Bigelow.  126  Cal.  9. 

4.  Performance  of  Contract  Prerequisite  to  Lien. 

—  Rome  Hotel  Co.  v.  Warlick,  87  Ga.  34; 
Thomas  v.  Illinois  Industrial  University,  71 
III.  310;  Kinney  v.  Sherman,  28  111.  520; 
Schroth  v.  Black,  50  III.  App.  168;  Geary  v. 
Bangs,  33  111.  App.  582,  37  111.  App.  301, 
affirmed  138  111.  77;  Davidson  v.  Provost,  35 
III.  App.  126;  Warren  v.  Harris,  7  111.  307; 
Whitconib  v.  Eustace,  €  III.  App.  574;  Smith 
v.  Coe,  2  Hilt.  (M.  Y.)  365,  affirmed  29  N.  Y. 
666;  May  v.  Menton,  (N.  Y.  City  Ct.  Gen.  T.) 


18  Misc.  (N.  Y.)  737;  Bohem  v.  Seabury,  141 
Pa.  St.  594;  Motitz  v.  Larsen,  70  Wis.  569; 
Pritzlafl  Hardware  Co.  v.  Berghoefer,  103  Wis. 
359.  See  also  Cherry  v.  North  etc.,  R.  Co., 
65  Ga.  633.  But  see  Millsap  v.  Ball,  30  Neb. 
728.  See  infra  this  subdivision,  Destruction  of 
Btiilding  Before  Completion.  » 
Part  Performance  of  Entire  Contract  —  No  Lien. 

—  Maryland  Brick  Co.  v.  Spiltnan,  76  Md.  337. 
35  A  m.  St.  Rep.  431. 

Claimant  Has  Burden  of  Showing  Performance. 

—  Gunther  v.  Bennett,  72  Md.  384;  Cahill  v. 
Heuser,  2  N.  Y.  A  p.  Div.  292. 

5.  Bangs  v.  Berg,  62  Iowa  350. 
Furnishing  Material  of  Kind  Specified  Sufficient. 

—  Wisconsin  Red  Pressed-Brick  Co.  v.  Hood, 
54  Minn.  543. 

6.  Delay  in  Performance.  —  Bennerr.  Schmidt, 
44  111.  App.  304. 

7.  Hunter  v.  Walter,  (Supm.  Ct.  Gen.  T.)  12 
N.  Y.  Supp.  60,  affirmed  128  N.  Y.  668. 

8.  Substantial  Performance  Sufficient.  —  Lom- 
bard v.  Johnson,  76  111.  599;  Hobarti/.  Reeves. 
73  111.  527;  Fish  v.  Stubbings,  65  111.  492;  Mc- 
Cue  v.  VVhttwell,  156  Mass.  205;  Heckmann 
v.  Pinkney,  81  N.  Y.  211;  Glacius  v.  Black,  50 
N.  Y.  145,  ro  Am.  Rep.  449;  D'Andre  v.  Zim- 
mermann,  (Supm.  Ct  App.  T.)  17  Misc.  (N. 
Y.)  357;  Holl  v.  Long,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  1;  Ansonia  Brass,  etc.,  Co. 
v.  Gerlach,  (C.  PI.  Gen.  T.)  8  Misc.  (N.  Y.) 
256;  Murphy  v.  Stickley  Simonds  Co.,  82  Hun 
(N.  Y.)i58;  Nunan  v.  Doyle,  60  N.  Y.  Super. 
Ct  377.  See  also  Decker  v.  O'Brien.  1  N.  Y. 
App.  Div.  Si,  affirmed  159  N.  Y.  553;  Porter 
v.  Wilder,  62  Ga.  520;  and  notes  infra,  this 
subdivision. 
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(2)  What  Constitutes  Substantial  Performance  -(a)  In  General.  —  Substantial 
performance  permits  only  such  omissions  or  deviations  from  the  contract  as 
are  inadvertent  and  unintentional,  are  not  due  to  bad  faith,  do  not  -impair 
the  structure  as  a  whole,  are  remediable  without  doing  material  damage  to 
other  parts  of  the  building  in  tearing  down  and  reconstructing,  and  may, 
without  injustice,  be  paid  for  by  deductions  from  the  contract  price.1 

(b)  Where  Defect  Is  Important  and  Considerable.  —  Where  a  contractor  fails  to  per- 
form a  considerable  part  of  the  work  required  under  the  contract,  his  failure, 
irrespective  of  whether  his  intention  was  good  or  bad,  constitutes  a  bar  to  his 
enforcement  of  a  lien  for  the  work  performed.2  If  the  defects  are  so  numer- 
ous and  pervading  as  to  show  that  the  contractor  did  the  job  in  a  slovenly 
and  improper  manner  not  conforming  substantially  with  the  plans  and  specifi- 
cations,3 and  if  they  are  so  essential  as  to  defeat  the  intention  of  the  parties 
to  have  the  work  done  in  a  particular  manner  the  contractor,  unless  there  has 
been  a  waiver,  cannot  enforce  a  lien.4 

(c)  As  Affected  by  Good  Faith  of  Claimant.  —  The  question  of  substantial  perfoim- 
ance  depends  somewhat  on  the  good  faith  of  the  contractor.  If  he  has 
intended  and  tried  to  comply  with  the  contract,  and  has  succeeded  except  as 
to  some  slight  things  omitted  by  inadvertence,  he  is  entitled  to  a  lien.6  A 
wilful  omission  in  the  performance  of  his  contract,  though  in  an  unimportant 
respect,  will  preclude  the  assertion  of  a  lien  by  him.0  An  intention  to  sub- 
stantially perform  is  negatived  by  a  refusal  to  cure  defects  or  complete  the 
contract  when  called  upon  to  do  so.7 

(d)  Question  of  Fact.  —  Whether  or  not  there  has  been  a  substantial  perform- 
ance is  a  question  of  fact  for  the  determination  of  the  trial  court.8 

(3)  Nonperformance  Caused  by  Default  of  Oivner.  —  A  contractor  is  not 
deprived  of  his  lien  by  reason  of  the  fact  that  he  did  not  complete  his  con- 
tract, where  his  failure  to  do  so  was  caused  by  the  default  of  the  owner,9  or 
by  the  latter's  refusing  to  permit  him  to  perform.10 

Trivial  Imperfections  —  California  Statute. —  Works,   149  N.  Y.  439;  Murphy  v.  Stickley 

See  Harlan  v.  Scufflebeem,  87  Cal.  508.    And  Simonds  Co.,  82  Hun  (N.  Y.)  \<fi,  affirming  152 

see  infra,  XIV.  5.  c.  (6)  Completion  of  Contract,  N.  Y.  626;  Ansonia  Brass,  etc.,  Co.  v.  Ger- 

Work,  or  Improvement.  lach,  (C.  PI.  Gen.  T.)  8  Misc  (N.  Y.)  256. 

Refusal  to  Permit  Correction  of  Defects.  —  9.  Nonperformance  Excused  by  Default  of  Owner. 

Welch  v.  Sherer,  93  111.  64.  — Vail  v.  Meyer,  71  Ind.  159;  Howes  v.  Reli- 

1.  What  Constitutes  Substantial  Performance.  —  ance  Wire-Works  Co.,  46  Minn.  44.  See  also 
Glacius  v.  Black,  50  N.  Y.  145,  ro  Am.  Rep.  Shaw  v.  Stewart,  43  Kan.  572;  Great  Spitit 
449;  Holl  v.  Long,  (Supm.  Ct.  Spec.  T.)  34  Springs  Co.  r.  Chicago  Lumber  Co.,  47  Kan. 
Misc.  (N.  Y.J  i;  Wollreich  v.  Fettretch,  (Supm.  672. 

Ct.  Gen.  T.)  4  N.  Y.  Supp.  326.  Insolvency  of  Owner.  —  The  fact  (hat  before  a 

2.  Fox  v.  Davidson,  36  N.  Y.  App.  Div.  159.  building  is  finished  the  person  for  whem  it  is 

3.  Where  Defects  Are  Numerous  and  Pervade  being  erected  fails,  and  it  is  not  completed. 
Whole  Contract,  —  Glacius  v.  Black,  50  N.  Y.  does  not  deprive  the  contractor  of  his  lien  on 
145,  10  Am.  Rep.  449;  Anderson  v.  Petereit,  the  uncompleted  building  and  the  land.  And 
£6  H un  (N.  Y.)  600.  this  is  true  even  though  nothing  except  the 

4.  Wollreich  v.  Fettretch,  (Supm.  Ct.  Gen.  foundation  has  been  built  and  that  has  net 
T.)  4  N.  Y.  Supp.  326.  been  entirely  completed.    Baker  Waldron, 

b.  Murphy  v.  Stickley  Simonds  Co.,  82  Hun  92  Me.  17,  69  Am.  St.  Rep.  483. 

(N.  Y.)  T58.  10.  When  Performance  Is  Prevented  by  Owr.er. 

6.  Wilful  Omission  Precludes  Lien.  —  Anderson  — Wairous  v.  Davies,  35  111.  App.  542;  Ilale 
v.  Petereit,  86  Hun  (N.  Y.)  600;  Smith  v.  v.  Johnson,  6  Kan.  137;  Kelly  v.  Rowane,  33 
Ruggiero,  52  N.  Y.  App.  Div.  382.  See  also  Mo.  App.  440;  Charnley  v.  Honig,  74  Wis.  163; 
McNeal  v.  Clement,  2  Thomp.  &  C.  (N.  Y.)  Powers  v.  Hogan,  (C.  PI.  Gen.  T.)  67  How.  Pr. 
363-  (N.  Y.)   255;   Justice  v.    Elwert,  28  Oregon 

When  the  deviation  from  exact  performance  460. 

is  wilful,  he  cannot  recover  unless  the  extent  Where  a  contractor  is   forcibly  prevented 

of  the  deviation  is  so  slight  as  to  preclude  by  the  owner  from  completing  his  contract, 

cognizance  thereof  under  the  maxim  de  mini-  he  is  entitled  to  a  lien  for  the  value  of  the 

"lis.    Fox  v.  Davidson,  36  N.  Y.  App.  Div.  work  performed,  though  he  was  subsequently 

x59-  notified  by  the  owner  to  complete  his  perform- 

7.  Kohl  v.  Fleming,  (Supm.  Ct.  App.  T.)  21  ance  of  the  contract  and  refused.  Sproessig 
Misc.  (X.  Y.)  690.  v.  Keutel,  (N.  Y.  City  Ct.  Gen.  T.)  43  N.  Y. 

?.  Question  of  Fact,  —  Ringle  v.  Wallis  Iron  St,  Rep.  794. 
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Owner's  Failure  to  Make  Payments.  —  It  is  generally  held  that  the  owner's  refusal 
to  pay  an  instalment  due  under  the  contract  is  a  justification  of  the  contractor's 
refusal'  to  complete  his  contract.1 

Refusal  of  Owner  to  Reduce  Contract  to  Writing.  —  It  has  been  held  that  the  owner's 
refusal  to  reduce  the  contract  to  writing  and  sign  the  same  as  had  been  stipu- 
lated by  the  oral  agreement,  constituted  a  justification  of  the  contractor's 
abandonment,  and  that  he  could  enforce  a  lien  for  the  work  done.2 

Amount  Recoverable.  —  The  amount  recoverable  by  a  contractor  who  has  failed 
to  fully  perform  his  contract  under  such  circumstances  as  do  not  deprive  him 
of  his  right  to  a  lien  is  treated  elsewhere  in  this  article.3 

•  (4)  Waiver  by  Owner  of  Contractor ' s  Default  —  (a)  Effect  of  Waiver.  —  If  there 
has  been  a  waiver  by  the  owner  of  the  contractor's  default,  the  contractor  can 
recover  and  assert  a  lien  though  he  has  not  fully  complied  with  his  contract.4 

(b)  What  Constitutes  Waiver  —  eta.  In  General.  —  In  determining  whether  or  not 
there  has  been  a  waiver  of  the  contractor's  default  the  acts  of  the  parties  and 
all  the  circumstances  of  the  transaction  should  be  considered.5 

66.  Acceptance  and  Taking  Possession  by  Owner.  —  Acceptance  by  the  owner  and 
a  promise  to  pay  the  contractor  have  been  held  to  constitute  a  waiver  of  the 
contractor's  failure  to  fully  comply  with  his  contract.6  The  taking  posses- 
sion of  the  premises  by  the  owner  and  the  mere  use  and  occupancy  thereof 
do  not,  without  more,  constitute  an  unequivocal  acceptance  7  so  as  to  preclude 
the  owner  from  objecting  to  the  use  of  inferior  and  defective  material  in  its 
construction.8 

Acceptance  as  Affecting  Time  of  Performance.  - —  Where  a  contract  provides  that  the 

building  shall  be  completed  at  a  certain  date,  the  owner,  by  permitting  the 
contractor  to  continue  in  the  construction  after  such  date  and  thereafter 
accepting  the  building,  waives  the  time  of  performance,0  but  such  waiver  does 
not  affect  any  of  the  other  stipulations  of  the  contract.10 

Completion  by  Owner  Pursuant  to  Stipulation  of  Contract.  —  Where  a  building  contract 
contains  a  provision  authorizing  the  owner,  on  default  of  the  contractor,  to 
complete  the  building  and  deduct  the  costs  of  so  doing  from  the  unpaid  bal- 
ance due  to  the  contractor,  the  owner's  election,  after  the  contractor's  default, 
to  proceed  under  such  stipulation  is  a  waiver  of  his  right  to  insist  that  the 
contractor  has  forfeited  his  claim  for  payment,  and  in  such  case  the  contractor 
is  entitled  to  a  lien  for  the  difference  between  the  amount  due  and  the  cost  of 
completion. 11 

1.  Failure  to  Pay  .Instalments  Justifies  Aban-  the  work  he  has  performed.  Schwartz  v.  Saun- 
donment.  —  South  Fork  Canal  Co.  v.  Gordon,      ders,  46  111.  18. 

6  Wall.  (U.  S.)  561;  Rogers  v.  McGuire,  2.  Owner's  Refusal  to  Reduce  Contract  to  Writ- 
(Supm.  Ct.  Gen.  f .)  32  N.  Y.  St.  Rep.  1 104;  ing.  —  Smiih  v.  O'Donnell,  (C.  PI.  Gen.  T.)  15 
Hunter  v.  Walter,  (Supm.  Ct,  Gen.  T.)  35  N.      Misc.  (N.  Y.)  98. 

Y.  St.  Rep.  363,  affirmed  128  N.  Y.  668;  Cun-         3.  See  infra,  ihis  title.  Amount  Secured  by 
ningham  v.  Doyle,  (C.  PI.  Gen.  T.)  5  Misc.      Lien — Abandonment  of  Contract, 
(M.  Y.)  219;  Wright     Reusens,  133  N.  Y.  298,         4,  Waiver  of  Contractor's  Default,  —  McCue  v. 
affirming  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.      Whitwell,  156  Mass.  205 ;  Sle wart  v.  McQuaide, 
590,  60  Hun  (N.  Y.)  585.  48  Pa.  St.  191. 

In  Illinois  it  is  held  that  abandonment  is  not        5.  Waiver. — Hanley  v.  Walker,  79  Mich.  607. 
justified  by  failure  to  pay  instalments  unless        6.  Acceptance  and  Promise  to  Pay.  —  Vorhees 
the  payments  are  made  conditions  precedent      v.  Beckuell,  10  Ind.  App.  224. 
to  the  performance  of  the  work,  by  the  express         7.  Taking  Possession  Not  an   Acceptance. — 
and    positive    provisions    of   the   contract.      Hanley  v.  Walker,  79  Mich.  607;   Smith  v. 
Geary  v.  Bangs,  33  111.  App.  582;  Kinney  v.      Coe,  2  Hilt.  (N.  Y.)  365,  affirmed  29  N.  Y.  666; 
Sherman,  28  111.  520.    But  where,  after  a  con-     Wood  v.  Stiinger,  20  Ont.  148. 
tractor  has  partly  performed  his  contract  to  do        8.  Wood  v.  Stringer,  20  Ont.  148. 
the  carpenter  work  on  a  brick  building,  the         9.  Waiver  of  Time  of  Performance.  — Paddock 
building  is  destroyed  through  no  fault  of  his,      v.  Stout,  I2T  111.  571,  affirming  Stout  v.  Sower, 
and  the  owner  refuses  to  pay  him  for  the  work     22  111.  App.  65;  Nibbe  v.  Brauhn,  24  111.  268. 
already  completed  in  accordance  with  the  pro-      See  also  Montandon  v.  Deas,  14  Ala.  33,  48 
visions  of  the  contract  unless  the  contractor     Am.  Dec.  84. 

replaces  at  his  own  expense  the  work  done  by         10.  Nibbe  71.  Brauhn.  24  111.  268. 

him  which  has  been  destroyed,  the  contractor         11.  Completion  by  Owner  Pursuant  to  Contract. 

may  abandon  performance  and  have  a  lien  for     —  Ringle  v.  Wallis  Iron  Works,  149  N.  Y.439; 
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(c)  Waiver  by  Owner  as  Affecting  Priority  of  Mortgagee's  Claim.  —  There  IS  no  privity 
of  contract  between  a  mortgagee  of  the  premises,  who  became  such  after  the 
owner  had  entered  into  the  contract,  and  the  contractor,  on  which  the  former 
can  predicate  an  objection  that  the  contractor  has  not  performed  his  contract; 
and  in  the  absence  of  fraud  and  collusion  the  owner  is  not  precluded  from 
waiving  strict  compliance  by  the  contractor  with  the  terms  of  the  contract 
and  adjusting  his  claim  on  a  fair  and  equitable  basis,  and  the  contractor's  lien 
will  take  precedence  over  the  mortgage.1 

c.  As  Between  Owner  and  Subcontractor  —  (i)  Substantial  Perform- 
ance Required  of  Subcontractor.  —  Substantial  performance  by  a  subcontractor 
of  his  contract  with  the  principal  contractor,  unless  waived  or  prevented  by 
the  owner  or  principal  contractor,  is  a  condition  precedent  to  his  right  to  pay- 
ment and  consequently  to  his  right  to  a  lien.2 

(2)  Whether  Lien  of  Subcontractor  Lost  by  Default  of  Contractor.  —  (a)  When 
Subcontractor's  Lien  Is  by  Way  of  Subrogation.  —  In  those  jurisdictions  where  the  liens 
of  subcontractors  are  by'  way  of  subrogation  to  the  rights  of  the  principal 
contractor,3  they  are  not  entitled  to  a  lien  where  the  principal  contractor 
abandons  performance  or  fails  to  perform  according  to  the  requirements  of 
the  contract  under  such  circumstances 4  as  preclude  him  from  recovering  any- 
thing.5 But  where  the  subcontractor,  after  the  contractor's  abandonment, 
performs  the  work  contemplated  by  his  contract  with  the  principal  contractor, 
under  the  direction  of  an  agent  of  the  owner  and  with  the  latter's  knowledge, 
he  is  entitled  to  a  lien  for  the  work  performed  by  him  when  such  work  is  sub- 
sequently utilized  by  the  owner  in  completing  the  building  under  the  direc- 
tion of  other  persons.6  The  entirety  of  the  contract  is  not  affected  by  the 
fact  that  it  does  not  specify  the  price  to  be  paid,  and  full  performance  by  the 
contractor  is  a  condition  precedent  to  his  right  to  recover.7  Where  there  has 
been  a  full  performance  by  the  contractor,  the  owner  cannot  defeat  the  sub- 
contractor's lien  by  an  arbitrary  refusal  to  accept  the  building.8 

Abandonment  After  Instalment  Becomes  Due.  —  If  the  contract  price  is  payable  in 
instalments  as  the  work  progresses,  the  abandonment  of  performance  by  the 
principal  contractor  after  an  instalment  is  due  does  not  deprive  subcontractors 
of  their  right  to  a  lien  to  the  extent  of  such  instalment,9  unless  such  instal- 
ment is  paid  to  the  contractor  before  notice  of  the  subcontractor's  claim  is 

Dyer  v.  Osborne,    (Supm.  Ct.  App.  T.)  28  Smith  (N.  Y.)  560;  Hauptman  v.  Halsey,  1  E. 

Misc.  (N,  Y.)  234.  D.  Smith  (N.  Y.)  668;  Dixon  v.  La  Farge,  1 

1.  Alfree  Mfg.  Co.  v.  Henry,  96  Wis.  327.  E.  D.  Smith  (N.  Y.)  722;  Gilien  u.  Hubbard,  2 

2.  Substantial  Performance  Required  of  Subcon-  Hilt.  (N.  Y.)  303;  Smith  v.  Sheliering  Arms, 
tractors.  —  Ricardi  Apartment  House  Co.  v.  89  Hun  (N.  Y.)  70;  Whittier  v.  Blakely,  13 
Beaudet,  64  111.  App.  261;  Ringle  v.  Wallis  Oregon  546,  Riler  v.  Houston  Oil  Refining, 
Iron  Works,  149  N.  Y.  439,  reversing  76  Hun  etc.,  Co.,  19  Tex.  Civ.  App.  516;  Ricker  v. 
(N.  Y.)  449;  Kohl  v.  Fleming,  (Supm.  Ct.  App.  Schadt,  5  Tex.  Civ.  App.  460,  Fullenwider  v. 
T.)  21  Misc.  (N.  Y.)  690;  Lemieux  v.  English,  Longmoor,  73  Tex.  480. 

(Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.)  545;  And  a  Materialman  furnishing  material  to  a 

Kirn  v.  Champion  Iron  Fence  Co.,  86  Va.  608.  contractor  who  has  agreed,  under  an  entire 

See  also  McGonigle  v.  Klein,  6  Colo.  App.  contract,  to  furnish  material  and  perform  the 

306.  labor  necessary  for  the  erection  of  a  building. 

Substantial  Performance  Prevented  by  Default  is  not  entitled  to  a  lien  where  the  contractor 

of  Contractor  Which  Is  Subsequently  Waived. —  abandons  his  contract  before  he  has  performed 

Bales  v.  Masonic  Hall,  etc.,  Fund,  (Supm.  Ct.  any  considerable  part  of  it,  though  the  owner 

Spec.  T.)  7  Misc.  (N.  Y.)  609.  completes   the    building    and    in   doing  so 

3.  See  infra,  this  title,  Amount  Secured  by  uses  the  material  so  furnished.  Malbon  v. 
Lien — Classes  of  Liens  and  General  Extent  of  Birney,  11  Wis.  112,  distinguishing  Taylor  v. 
Each.  Williams,  6  Wis.  363;  Cunningham  v.  Jones, 

4.  As  to  performance  required  of  a  principal  20  N.  Y.  486. 

contractor,  and  circumstances  which  preclude  6.  New  v.  Carroll,  73  Hun  (N.  Y.)  564. 

a  recovery  by  him.  see  supra,  this  section.  7.  Cunningham  v.  Jones,  20  N.  Y.  486. 

5.  When  Subcontractor's  Lien  Is  by  Way  of  Sub-  8.  Arbitrary  Refusal  to  Accept  Building.  — 
rogation.  —  Walsh  v.  McMenomy,  74  Cal.  356;  Girard  Point  Storage  Co.  v.  Riehle,  (Pa.  1888) 
Parrish  v.  Christopher,  (Ky.   1887)  3  S.  W.  12  Atl.  Rep.  172. 

Rep.  603,  8  Ky.  L.  Rep.  868;  State  v.  Recorder,  9.  See  infra;  XV.  13.  b.  Unjustifiable  Aban- 

25  La.  Ann.  61;  Linn  v.  O'Hara,  2  E.  D.  donment — Exceptions  to  Rule. 

20  C.  of  L. — 24                                   369  Volume  XX. 


Contract  under  Which 


MECHANICS'  LIENS. 


Lien  Acquired. 


given  to  the  owner.1  The  fact  that  the  owner  can  complete  the  building  for 
less  than  the  difference  between  what  he  agreed  to  pay  and  what  he  has 
already  paid  does  not  affect  the  rule  requiring  performance  on  the  part  of  the 
principal  contractor.* 

Waiver  by  Owner  of  Contractor's  Default.  —  If  the  owner  waives  the  contractor's 
default,  subcontractors  who  have  substantially  performed  their  contract  are 
entitled  to  a  lien  to  the  extent  of  the  amount  which  might  be  recoverable  by 
the  contractor.3 

Burden  of  Showing  Performance  by  Contractor.  —  In  such  jurisdictions  subcontractors 
seeking  to  enforce  a  lien  have  the  burden  of  showing  such  performance  on  the 
part  of  the  principal 'contractor  as  would  entitle  him  to  recover.4 

(b)  When  Subcontractor's  Lien  Is  Direct.  —  In  other  jurisdictions  the  statutes 
give  subcontractors  a  direct  lien  as  to  such  work  or  materials  as  have  been 
actually  used,  irrespective  of  whether  or  not  the  contractor  fully  performs  his 
contract.5 

d.  Approval  of  Architect  and  Architect's  Certificate  —  (i) 
Approval  as  Condition  Precedent  to  Lien.  —  Where  a  contract  provides  that  the 
work  shall  be  done  to  the  full  and  complete  satisfaction  of  the  superintendent 
of  construction  or  the  architect,  and  payment  made  on  presentation  of  his 
certificate  that  the  contractor  is  entitled  thereto,  a  contractor  who  has  not  fur- 
nished such  a  certificate  or  shown  any  excuse  for  not  furnishing  it  is  not 
entitled  to  a  lien  for  the  amount  of  his  claim.6 

(2)  Wrongful  Refusal  of  Architect  to  Give  Certificate.  —  Notwithstanding 
the  contract  contains  such  a  provision,  a  contractor  who  has  substantially  com- 
pleted his  contract  is  entitled  to  a  lien,  though  the  architect  has  refused  to 
issue  a  certificate,  where  his  refusal  is  wrongful  and  the  circumstances  are 


1.  Instalment  Paid  Contractor  Before  Notice.  — 

Dingley  v.  Greene,  54  Cal.  333,  597;  Blvlhe  v. 
Poultney,  31  Cal.  234;  Schullz  v.  Hay,  62  111. 
157;  Pike  v.  Irwin,  1  Sandf.  (Nf.  Y.)  14;  Allen 
v.  Carman,  1  E.  D.  Smith  (N.  Y.)  692;  Riter 
v.  Houslon  Oil  Refining,  etc.,  Co.,  19  Tex. 
Civ.  App.  516;  McArthur  v.  Dewar,  3  Mani- 
toba 72. 

In  Illinois  the  statute  provides  that  if  the 
principal  contractor  fails  to  complete  his~con- 
traci,  subcontractors  shall  have  a  lien  for  the 
work  done  and  material  furnished  by  them 
not  exceeding  the  reasonable  value  of  the 
work  as  completed  by  the  contractor  before 
abandoninent,  according  to  the  original  con- 
tract price,  after  deducting  payments  rightly 
made  to  the  contractor  and  damages,  if  any, 
occasioned  by  his  default.  Illinois  Mech.  Lien 
Law,  1874,  §  29;  Doyle  v.  Munster,  27  111.  App. 
130;  Maiski  v.  Simmerling,  46  111.  App.  531. 
Compare  Whitcomb  v.  Eustace.  6  111.  App.  574. 

2.  Blythe  v.  Poultney,  31  Cal.  234. 

3.  Waiver  of  Contractor's  Default.  —  Havig- 
horst  v.  Lindberg,  67  111.  463;  Dver  v.  Osborne, 
(Sapni.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  234; 
Mull  v.  Jones,  (C.  PI.  Gen.  T.)  45  N.  Y.  St. 
Rep.  643. 

4.  Burden  of  Proof  to  Show  Performance.  — 

Beacher  v.  Schuback,  (C.  PI.  Gen.  T.)  4  Misc. 
(Nf.  Y.)  54;  Ball,  etc.,  Co.  v.  Clark,  31  N.  Y. 
App.  Div.  356. 

In  order  to  entitle  a  subcontractor  to  estab- 
lish a  lien  it  is  necessary  for  him  to  prove  a 
contract  between  the  contractor  and  the  owner, 
and  the  performance  of  labor  by  him  under  an 
agreement  with  the  contractor,  in  pursuance 
of  the  contract  with  the  owner.  Dennistoun 
v.  McAllister,  4  E.  D.  Smith  (N.  Y.)  729. 


5.  When    Subcontractor's   Lien  Is  Direct  — 

Hawaii.  —  Allen  v.  Redward,  10  Hawaii  151; 
Pacific  Hardware  Co.  v.  Lincoln,  12  Hawaii 

358. 

Kansas.  —  Shaw  v.  Slewart,  43  Kan.  572; 
Great  Spirit  Springs  Co.  -■.  Chicago  Lumber 
Co.,  47  Kan.  672. 

Nebraska.  —  Millsap  v.  Ball,  30  Neb.  72S. 
North  Dakota. —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46. 

Pennsylvania.  —  Linden  Steel  Co.  v.  Rough 
Run  Mfg.  Co.,  158  Pa.  St.  238;  North  End 
Lumber  Co.  v.  Hewitt,  8  Pa.  Dist.  510;  Burr 
v.  Mazer,  2  Pa.  Super.  Ct.  436. 

Virginia.  —  Shenandoah  Valley  R.  Co.  v. 
Miller,  80  Va.  821. 

Wisconsin .  —  Seeman  v.  Biemann,  108  Wis. 
365. 

Massachusetts  Statute  in  Begard  to  Laborers.  — 
Under  the  Massachusetts  statute  laborers  who 
have  performed  labor  for  a  contractor,  under 
his  contract  to  furnish  labor  and  materials  at 
an  entire  price,  are  entitled  to  a  lien  for  labor 
performed,  though  the  contractor's  contract  is 
not  completed,  Pierce  v.  Cabot,  159  Mass.  202; 
Moore  v.  Erickson,  158  Mass.  71;  or  though 
the  work  is  not  performed  in  such  a  manneras 
to  entitle  the  contractor  to  a  recovery  of  the 
contract  price,  Bowen  v.  Phinney,  162  Mass. 
593,  44  Am.  St.  Rep.  391. 

6.  Architect's  Certificate  as  Condition  Precedent 
to  Becovery. —  Forster  Lumber  Co.  v.  Atkin- 
son, 94  Wis.  578;  Wolf  v.  Michaelis,  27  111. 
App.  336,  affirmed  136  111.  6S ;  Barney  v.  Giles, 
120  111.  154.  See  generally  the  title  Working 
Contracts. 

Agreement  to  Complete  to  Satisfaction  of  Owner, 
—  Boots  v.  Seinberg,  100  Mich.  134. 
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such  as  to  justify  an  inference  of  collusion  between  him  and  the  owner.1 

(3)  Waiver  by  Owner.  —  Such  a  provision  may  be  waived  by  the  owner, 
in  which  case  failure  to  produce  the  certificate  cannot  be  interposed  as  a 
defense  to  the  lien.8 

(4)  As  Affecting  Lien  of  Subcontractor.- — •  In  jurisdictions  where  subcon- 
tractors have  a  direct  lien,  such  a  provision  in  the  contract  does  not  operate 
to  preclude  a  lien  by  them,  when  the  building  has  been  actually  constructed, 
though  the  certificate  is  not  issued  to  the  principal  contractor;  3  nor,  in  juris- 
dictions where  the  rights  of  the  subcontractor  are  by  way  of  subrogation,  is 
the  subcontractor,  any  more  than  the  principal  contractor,  affected  by  non- 
compliance with  such  a  stipulation,  where  it  appears  that  the  owner  has 
accepted  the  building  without  raising  any  question  as  to  the  substantial  per- 
formance of  the  contract.4 

Certificate  as  to  Work  Done  by  Subcontractor.  —  When  the  contract  between  the 
principal  contractor  and  the  subcontractor  requires  such  a  certificate  as  to  the 
work  done  by  the  subcontractor  his  compliance  therewith  is  a  condition  prece- 
dent to  the  assertion  of  a  lien,  unless  it  is  waived  or  unreasonably  refused.  It 
is  deemed  unreasonable  to  refuse  such  a  certificate,  where  it  appears  that  one 
has  been  issued  to  the  principal  contractor  covering  the  identical  work  per- 
formed by  the  subcontractor.5 

(5)  Conclusiveness  of  Certificate  as  Between  Parties.  —  Where  the  parties 
stipulate  that  the  architect's  certificate  shall  be  conclusive  evidence  that  the 
contract  has  been  performed,  the  production  of  such  a  certificate  unimpeached 
is  sufficient  to  support  the  claimant's  right  to  alien.6  But  where  the  contract 
provides  that  the  materials  shall  be  of  a  designated  quality,  and  that  the  work 
shall  be  performed  in  a  designated  manner  and  shall  be  subject  to  the 
acceptance  or  rejection  of  a  certain  named  architect,  the  acceptance  by  the 
architect  does  not  authorize  the  enforcement  of  a  lien  by  the  contractor  when 
as  a  matter  of  fact  the  work  performed  and  the  material  furnished  do  not  con- 
stitute a  substantial  performance  of  the  contract.7 

e.  Destruction  of  Building  Before  Completion  —  (1)  As  Affecting 
Lien  of  Contractor.  —  If  the  contract  is  entire  and  payment  is  to  be  made  on 
completion,  the  destruction  of  the  building  before  completion,  by  accidental 
causes,  in  the  absence  of  a  stipulation  in  the  contract  that  the  owner  shall 
assume  the  risk  of  destruction,8  precludes  the  assertion  of  a  lien  by  the 
contractor.9' 

(2)  As  Affecting  Lien  of  Subcontractor.  —  In  jurisdictions  where  the  lien 

1.  Wrongful  Refusal  of  Certificate. —  McDon-  7.  Glacius  v.  Black,  50  N.  Y.  145,  10  Am. 
aid  v.  Patterson,  186  III.  3S1,  affirming  84  111.  Rep.  449. 

A  pp.  326.  8.  Agreement  that  Risk  Should  Be  on  Owner.  — 

2.  Waiver  by  Owner. —  Hartley  *.  Murtha,  5  It  has  been  held  lhat  where  a  building  was 
N.  Y.  App.  Div.  408.  destroyed  by  fire    before   its  completion,  a 

Where  Building  Completed  by  Owner   After  mechanic's  lien  for  work  and  materials  actu- 

Abandonment   by  Contractor.  —  Holl  v.   Long,  ally  done  and  furnished  continued  against  the 

(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  1 ;  New  lot,  where  by  the  terms  of  the  contract  the  risk 

Jersey  Steel,  etc.,  Co.  v.  Robinson,  (Supm.  of  destruction  by  fire  was  to  be  upon  the 

Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  361,  affirmed  60  owner.    Sontag  v.  Bretman,  75  111.  279. 

N.  Y.  App.  Div-.  69.  9.  Destruction  of  Building  Precluding  Lien  of 

3.  Seeman  v.  Biemann,  108  Wis.  365.  Contractor.  —  Goodman  7/.  Baerlocher,  88  Wis. 

4.  Winkle  Terra  Cotta  Co.  v.  Galena  Safety  287;  Wigion's  Appeal,  28  Pa.  St.  161;  Cod- 
Vault,  etc.,  Co.,  64  111.  App.  184;  Smith  v.  dington  v.  Bcebe,  31  N.  J.  L.  477.  See  also 
N(  w  York,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Parker  v.  Scott,  82  Iowa  266.  But  see  Free- 
Y  )  380.  man  v.  Catson,  27  Minn.  516,  in  which,  how- 

5.  Schillinger  Fire  Proof  Cement,  etc.,  Co.  ever,  it  is  to  be  noted  lhat  it  does  not  clearly 
v.  Arnoit,  86  Hun  (M.  Y.)  182,  affirmed  152  N.  appear  from  the  report,  first,  whether  ihe 
Y.  584.  building  was  destroyed  before  or  afler  com- 

6.  Snaith  v.  Smith,  (C.  PI.  Gen.  T.)  5  Misc.  pletion,  or,  secondly,  wheiher  the  contract  was 
(N.  Y.)  593,  affirmed  (M.  Y.  City  Ct.  Gen.  T.)  entire  and  payment  to  be  made  on  completion. 
7  Misc.  (N.  Y.)  37.  See  infra,  this  title,    Waiver  and  Loss,  sub- 
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of  subcontractors  is  by  way  of  subrogation,1  and  in  some  jurisdictions  where 
subcontractors  have  a  direct  lien,3  the  destruction  of  the  building  before 
anything  becomes  due  to  the  principal  contractor  precludes  the  enforcement 
of  a  lien  by  subcontractors.  In  other  jurisdictions  where  the  statutes  give 
the  subcontractor  a  direct  lien,  the  courts  have  been  disposed  to  construe  the 
law  in  favor  of  mechanics  and  materialmen,  and  hold  that  persons  perform- 
ing work  for  the  principal  contractor  are  not  deprived  of  their  right  to  a 
lien  against  the  land  by  the  destruction  of  the  building.3 

Destruction  After  Completion.  —  As  to  the  effect  of  the  destruction  of  the  build- 
ing after  completion,  reference  should  be  made  to  another  part  of  this  title.4 

7.  Modification  of  Contract  as  Affecting  Subcontractors.  - —  In  all  jurisdictions 
the  rights  of  the  subcontractor  are  more  or  less  affected  by  the  terms  of  the 
contract  between  the  owner  and  the  principal  contractor,  and  he  is  presumed 
to  have  knowledge  thereof,  but  he  is  not  affected  by  modifications  of  the  orig- 
inal contract  not  brought  to  his  notice  before  his  rights  accrue.5 

8.  Rescission  of  Contract  —  a.  As  Affecting  Rights  of  Contractor.  — 
A  mechanic's  lien  cannot  attach  to  property  upon  which  labor  was  to  be  per- 
formed or  materials  furnished,  where  the  contract  was  rescinded  by  the  owner 
before  any  part  of  the  labor  had  been  done  or  any  materials  furnished.  In 
such  case  the  only  remedy  of  the  contractor  is  an  action  for  damages  for  breach 
of  contract.  And  the  contractor  is  in  no  better  situation  when  he  partially 
executes  his  contract  after  notice  of  rescission,  where  no  waiver  of  the  rescis- 
sion can  be  implied  against  the  owner.6 

Discontinuance  After  Part  Performance.  —  But  where  a  partly  performed  contract 
is  canceled  by  mutual  consent,  and  the  value  of  the  work  already  done  or  of 
the  materials  furnished  is  ascertained  and  agreed  upon,  and  the  owner  prom- 
ises to  pay  such  ascertained  value,  the  lien  is  not  waived  or  lost.7 

b.  As  Affecting  Rights  of  Subcontractors. — A  materialman  who 
has  furnished  materials  to  a  contractor  is  not  deprived  of  his  lien  though  the 
contract  between  the  principal  contractor  and  the  owner  is  rescinded  by 
mutual  consent  after  the  materialman  has  furnished  material  which  has  been 
used  in  the  building,  where  at  the  time  of  the  rescission  the  owners  are 
indebted  to  the  principal  contractor  in  an  amount  equal  to  the  amount  of  the 
materialman's  claim,  though  the  owner  in  completing  the  building  is  com- 
pelled to  expend  a  sum  in  excess  of  the  original  contract  price.8 

9.  Promise  by  Owner  to  Pay  for  Work  Done  or  Materials  Furnished.  —  It  has 
been  held  that,  a  materialman  may  enforce  a  lien  based  on  the  owner's  prom- 
ise to  pay  for  materials  furnished  to  the  contractor,  though  such  promise  was 
made  after  a  part  of  the  materials  had  been  furnished.9 

XIV.  Formal  Requisites  of  Lien  —  1.  In  General.  —  The  mechanic's-lien 
laws  of  the  various  states,  without  exception,  provide  what  steps  shall  be 
taken  to  secure  or  perfect  the  lien  granted.  The  lien  being  purely  the  crea- 
ture of  statute,  in  order  to  entitle  one  to  the  lien  at  all  a  compliance  with 
all  the  statutory  requirements  is  necessary,10  and  the  burden  of  proof  is  upon 

section  25,  Destruction  or  Removal  of  Building  7.  Bruce  v.  Lennon,  52  Minn.  547. 

or  Improvement.  8.  Rosenbaum  v.  Carlisle,  "8  Miss.  S82. 

1.  Parker  v.  Scott,  82  Iowa  266.  9.  Carnev  v.  Cook.  80  Iowa  747.  Compare 

2.  Shine  v.  Heimburger,  60  Mo.  App.  174;  Gibson  v.  Wheeler,  no  Cal.  243. 
Goodman  v.  Baerlocher,  SS  Wis.  287.  10.   Compliance  with  Statutory  Requirements 

3.  Bralton  v.  Ralph,  14  Ind,  App.  153.  See  Necessary, — ■  United  States. — South  Fork  Canal 
also  Smith  v.  Newbaur,  144  Ind.  95.  Co.  v.  Gordon,  6  Wall.  (U.  S.)  561;  Davis  v. 

4.  See  infra,  this  title,  Waiver  and  Loss,  sub-  Alvord,  94  U.  S.  545;  Reynolds  Manhattan 
section  25,  Destruction  or  Removal  of  Building  Trust  Co.,  83  Fed.  Rep.  593,  55  U.  S.  App. 
or  Improvement.  96. 

5.  Davis  v.  Livingston,  29  Cal.  283;  Shaver  California. — Wagner  v.  Hansen,  103  Cal. 
v.  Murdock,  36  Cal.  293;  Henley  v.  Wads-  104;  Goss  v.  Strelitz,  54  Cal.  640;  Hooper  v. 
worth,  38  Cal.  356;  Shaw  v.  Stewart,  43  Kan.  Flood,  54  Cal.  222. 

572.  New  Mexico.  —  Texas,  etc.,  R.  Co.  v.  Orman, 

6.  Horr  v.  Slavik,  35  111.  App.  140.  3  N.  Mex.  365. 
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the  lien  claimant  to  show  that  the  statute  has  been  complied  with  in  every 
essential  particular. 1  The  statutes  differ  materially  in  the  several  states  in 
regard  to  the  formal  requisites  of  the  lien.  The  rules  hereinafter  stated  are 
to  be  understood  as  referring  only  to  the  particular  statutes  under  which  the 
decisions  were  made,  and  must  not  be  given  a  general  application  without  first 
ascertaining  that  the  statutes  involved  are  substantially  identical.  In  this 
title  the  statutory  provision  upon  a  subject  is  always  an  understood,  if 
unexpressed,  hypothesis.3 

Strict  or  Liberal  Construction  of  Statute.  —  There  is  much  conflict  in  the  cases  as 
to  whether  the  provisions  prescribing  the  formal  requisites  of  the  lien  should 
be  strictly  or  liberally  construed.  Upon  one  hand  it  is  said  that  the  lien  is 
purely  the  creature  of  statute  and  must  be  availed  of,  if  at  all,  upon  the  terms 
which  the  statute  prescribes;  that  the  statute  is  in  derogation  of  the  common 
law,  and  must  be  strictly  construed  and  strictly  complied  with  or  no  lien  will 
exist.3  Upon  the  other  hand  it  is  often  said  that  the  statute  should  be  con- 
strued so  as  to  advance  the  remedy,  and  the  cases  are  very  numerous  holding 
that  a  substantial  compliance  with  the  statute,  though  necessary,  is  sufficient, 
and  sometimes  this  rule  is  expressly  declared  by  the  statute.4    Perhaps  the 


Ohio.  —  Van  Cleve  Glass  Co.  v.  Wamelink, 
10  Ohio  Cir.  Dec.  12. 

Pennsylvania.  —  Wharton  v.  Real  Esiate 
Invest.  Co.,  180  Pa.  St.  16S;  Lauman's  Ap- 
peal, 8  Pa.  St.  476;  Noll  v.  Swineford,  6  Pa 
St.  191. 

Texas .  —  Lvon  v.  Elser,  72  Tex.  304;  Lee  v. 
O'Brien,  54  Tex.  635;  Lee  v.  Phelps,  54  Tex. 
370;  Tinsley  v.  Bo/kin,  46  Tex.  599;  Cameron 
v.  Terrell,  (Tex.  Civ.  App.  1896)  36  S.  W.  Rep. 
142;  Whiteselle  v.  Texas  Loan  Agencv,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  311;  Burke  v. 
Bro.vn,  10  Tex.  Civ.  App.  298.  Compare  Strang 
v.  Pray,  89  Tex.  529. 

Utah.  —  Morrison  v.  Willard,  17  Utah  309. 

Virginia. —  Franklin  St.  M.  E.  Church  v. 
Davis,  85  Va.  193;  Shackleford  v.  Beck,  80  Va. 
573;  Shenandoah  Valley  R.  Co.  v.  Miller,  80 
Va.  821;  Wilhrow  Lumber  Co.  z<.  Glasgow 
Invest.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  868.  But 
see  Merchants,  etc.,  Sav.  Bank  v.  Dashiell,  25 
Gratt.  (Va  )  616. 

Washington.  —  U.  S.  Savings,  etc.,  Co.  n. 
Jones,  9  Wash.  441;  Johnston  v.  Harrington, 
5  Wash.  80. 

West  Virginia.  —  U.  S.  Blowpipe  Co,  v. 
Spencer,  40  W.  Va.  698;  McGugin  v.  Ohio 
River  R.  Co.,  33  W.  Va.  66;  Stout  v.  Golden, 
9  W.  Va.  231;  Mayes  v.  Ruffners,  8  W.  Va. 
384- 

Canada.  —  La  Banque  d'Hochelaga  v.  Ste- 
venson, 9  Quebec  Q.  B.  282. 

And  see  generally  the  cases  cited  infra,  this 
section,  as  to  the  necessity  and  sufficiency  of 
various  steps  10  fix  the  lien  in  particular  cases. 

Express  Agreement  for  Mechanic's  Lien. — An 
express  agreement  in  a  mechanic's  contract 
that  he  should  have  a  lien  as  provided  by  law 
will  not  create  a  lien  until  all  the  requirements 
of  the  statute  are  complied  with.  Cameron  v. 
Mirshall,  65  Tex.  8. 

1.  Burden  of  Proof.  —  Adams  v.  Shaffer,  132 
Ind.  331;  Young  v.  Berger,  132  Ind.  530; 
Reese  v.  Corlew,  60  Tex.  72;  Lee  v.  O'Brien, 
54  Tex.  635;  Lee  v.  Phelps,  54  Tex.  367. 

And  a  failure  of  the  court  to  find  that  such 
notice  was  given  is  equivalent  to  a  finding 
that  it  was  not  given,  and  in  such  case  the  lien 


cannot  be  sustained.  Young  v.  Berger,  132 
Ind.  530. 

2.  Gales  v.  Brown,  1  Wash.  473.  See  Hut- 
tig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.,  6 
Wash.  129. 

3.  Eule  of  Strict  Construction  —  United  States. 

—  See  Philadelphia  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Co.,  35  Fed.  Rep.  442. 

California.  —  Davis  v.  Livingston,  29  Cal. 
283. 

Georgia.  — Gross  v.  Butler,  72  Ga.  187. 

New  Mexico.  —  Finane  v.  Las  Vegas  Hotel, 
etc.,  Co.,  3  N.  Mex.  256;  Houghton  v.  Las 
Vegas  Hole!,  etc.,  Co.,  3  N.  Mex.  260;  Minor 
v.  Marshall,  6  N.  Mex.  194,  disapproving  Hobhs 
v.  Spiegelberg,  3  N.  Mex.  222.  But  see  the 
next  note  following. 

Rhode  Island.  —  Glvnn  v.  Zabriskie,  19  R. 
I.  215. 

Virginia.  —  Shackleford  v.  Beck,  80  Va.  573; 
Liberty  Perpetual  Bldg.,  etc.,  Co.  v.  M.  A, 
Furbush,  etc.,  Mach.  Co.,  42  U.  S.  App.  496. 
80  Fed.  Rep.  631. 

West  Virginia.  —  McGugin  v.  Ohio  River  R. 
Co.,  33  W.  Va.  66. 

Wisconsin.  —  Charles  Baumbach  Co.  1. 
Laube,  99  Wis.  174;  Brown,  etc.,  Co.  v.  Trane, 
98  Wis.  1. 

See  generally  supra,  this  title,  General  Rule 
for  Construction  of  Statutes. 

4.  Eule  that  Substantial  Compliance  Sufficient 

—  United  States.  —  Springer  Land  Assoc.  v. 
Ford,  168  U.  S.  524;  Davis  v.  Alvord,  94  U.  S. 
545;  Flagstaff  Silver  Min.  Co.  v.  Cullins,  i04jU. 
S.  176. 

Arkansas.  —  McFadden  v.  Stark,  58  Ark.  7; 
Buckley  v.  Taylor,  51  Ark.  302. 

California.  —  Willamette  Steam  Mills  Co.  v. 
Kremer,  94  Cal.  205. 

Missouri.  —  Grace  r'.  Nesbitt,  109  Mo.  17; 
De  Witt  v.  Smith,  63  Mo.  263;  Fruin-Bambrick 
Constr.  Co.  v.  Jones,  60  Mo.  App.  1;  Oster 
Rabeneau,  46  Mo.  595;  Bruns  v.  Braun,  35 
Mo.  App.  337;  Hayden  v.  Wulfing,  19  Mo. 
App.  356. 

ATebraska.  —  Knutzen  v.  Hanson,  28  Neb. 
595;  Reynolds  v.  Manhattan  Trust  Co.,  55  U. 
S.  App.  96,  83  Fed.  Rep.  593. 
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conflict  is  more  apparent  than  real,  for  the  cases  all  agree  that  the  statute 
must  be  substantially  complied  with  in  every  essential  particular,  and  this  is 
probably  as  accurate  a  statement  of  the  rule  as  can  be  made.1  In  the  main 
the  general  principles  of  statutory  construction  are  fully  applicable.* 

Who  May  Object  to  Noncompliance.  —  Subsequent  purchasers,  incumbrancers,  or 
lienors  may  take  advantage  of  the  failure  to  comply  with  the  statute.3 

2.  Notice  to  Owner  of  Intention  to  Claim  Lien  —  a.  Necessity  of  Notice  — 
(i)  In  General.  — The  statutes  of  the  various  states  almost  universally  provide 
that  under  certain  designated  circumstances  the  person  claiming  a  lien  shall 
notify  the  owner  of  his  claim  and  intention  to  enforce  a  lien.4 

What  Law  Governs.  —  The  necessity  of  giving  notice  is  fixed  by  the  statute 
in  force  at  the  time  the  materials  are  furnished  or  the  labor  performed,  and 
the  subsequent  repeal  or  amendment  of  such  statute,  though  before  the  expira- 
tion of  the  time  for  filing  or  recording  the  claim  of  lien,  does  not  dispense  with 
the  necessity.5 

The  Object  of  Requiring  Notice  to  be  given  to  the  owner  is  that  he  may  be  enabled 
to  take  steps  to  guard  himself  against  loss.6 


New    Mexico. — Ford    v.    Springer  Land 
Assoc.,  8  N.  Mex.  37,  overruling  Finane  v.  Las 
,  Co.,  3  N.  Mex.  256;  Post  v. 
323;  Hobbs  v.  Spiegelberg, 


Vegas  Hotel,  etc. 
Miles,  7  N.  Mex. 
3  N.  Mex.  222. 

New  York.  —  Moore  v.  McLaughlin,  66  Hun 
(N.  Y.)  133;  Boyd  v.  Bassait,  61  Hun  (N.  Y.) 
624  16  N.  Y.  Supp.  10;  Mahley  v.  German 
Bank,  52  N.  Y.  App.  Div.  131;  Kealey  v.  Mur- 
ray, (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  403; 
Schwariz  v.  Allen.  (Buftalo  Super.  Ct.  Tr.  T.) 
7  N.  Y.  Supp.  5;  Foster  v.  Schneider,  50  Hun 
(M.  Y.)  151;  In  re  Erhslie,  yS  Fed.  Rep.  716. 

Oklahoma.  —  Blanshard  v.  Schwartz,  7  0kla. 
23. 

Pennsylvania.  —  Noll  v.  Swineford,  6  Pa.  St. 
187. 

Texas.  —  Warner  Elevator  Mfg.  Co.  v.  Mav- 
erick, 88  Tex.  489;  Pool  v.  Wedemeyer,  56 
Tex.  298;  Warner  Elevator  Co.  v.  Houston, 
(Tex.  Civ.  App.  1S94)  28  S.  VV.  Rep.  405; 
Whiteselle  v.  Texas  Loan  Agency  (Tex.  Civ. 
App.  1894)  27  S.  VV.  Rep.  309. 

Virginia.  —  Franklin  St.  M.  E.  Church  v. 
Davis,  85  Va.  193;  Gilman  r.  Ryan,  95  Va. 
497;  Taylor  v.  Netherwood,  91  Va.  S8;  With- 
rovv  Lumber  Co.  1.  Glasgow  Invest.  Co.,  (C. 
C.  A.)  101  Fed.  Rep.  863. 

Washington.  —  Merchant  z>.  Hurneston,  2 
Wash.  Ter.  433.  See  also  Gates  v.  Brown,  1 
Wash.  474. 

IVcst  Virginia.  —  U.  S.  Blowpipe  Co.  v. 
Spencer,  40  VV.  Va.  698;  Mayes  v.  Ruffners,  8 
W.  Va.  384.  See  also  McGugin  v.  Ohio  River 
Co.,  33  VV.  Va.  66. 

Wyoming.  —  See  Wyman  v.  Quayle.  (Wyo. 
1901)63  Pac.  Rep.  g38.  See  generally  supra, 
this  title,  General  Rule  for  Construction  of 
Statutes.  ■ 

In  Texas  the  fact  that  the  lien  exists  by 
virtue  of  the  constitution,  and  not  by  the  con- 
tract or  compliance  with  the  statute,  is  a  reason 
why  the  same  degree  of  strictness  in  complying 
with  the  statute  is  nol  required  as  in  those 
states  where  the  right  depends  upon  the  stat- 
ute for  its  existence.  Houston  v.  Myers,  88 
Tex.  126. 

In  Tennessee  it  is  the  policy  of  the  law  to  pro- 
tect and  enforce  the  lien  and  not  allow  it  to  be 
defeated  by  any  technical  niceties  of  construc- 


tion. Ragon  v.  Howard,  97  Tenn.  341.  Citing 
Burr  v.  Graves,  4  Lea  (Tenn.)  552,  Cole  Mfg. 
Co.  v.  Falls,  90  Tenn  466. 

1.  See  Lee  v.  O'Brien,  54Tex.635;  Ferguson 
71.  Ashbell,  53  Tex.  245;  Huck  v.  Gaylord,  50 
Tex.  5S1. 

2.  See  the  title  Statutes. 

Lien  on  Homestead  under  Texas  Statute.  —  The 
provisions  in  the  Texas  statute  as  to  liens  on 
homesteads  do  not  contain  a  complete  system 
for  creating  and  enforcing  liens  on  home- 
steads, but  must  be  read  in  connection  with 
the  other  articles  of  the  same  chapter  appli- 
cable to  the  general  subject.  Cameron  v.  Mar- 
shall, 65  Tex.  1 1. 

3.  Subsequent  Purchasers  and  Incumbrancers.  — 
Richards  v.  O'Brien.  173  Mass.  332;  Dittmer 
-'.  Bath,  117  Mich.  573;  Wiltsie  v.  Harvey,  114 
Mich.  131;  Bell  v.  Bosche,  41  Neb.  853;  Mont- 
gomery v.  Rich,  3  Tenn.  Ch.  666. 

The  Original  Contractor  10  whose  rights  sub- 
contractors are  practically  subrogated  upon 
compliance  with  the  statute  ma)-  take  advan- 
tage of  the  invalidity  of  the  subcontractors' 
liens.    Hall  v.  Baldwin,  45  N.  J.  Eq.  858. 

4.  See  the  codes  and  statutes  of  the  various 
states. 

Notice  Not  Jurisdictional.  —  See  Rumsey  Mfg. 

Co.  z'.  Baker.  35  Mo.  App.  217. 

5.  Repeal  or  Amendment  of  Statute.  —  St.  Croix 
Lumber  Co.  v.  Mitchell.  6  Dak.  215;  McMillan 
v.  Phillips,  5  Dak.  294;  Taylor  v.  Dahn,  6  Ind. 
App.  672,  51  Am.  St.  Rep.  312;  Kinsy  v.  Eiler- 
man,  (Ky.  1901)  62  S.  W.  Rep.  1009.  See 
Waterbury  Lumber,  etc.,  Co.  v.  Coogan,  73 
Conn.  519;  Ainslie  v.  Kohn,  16  Oregon  363; 
Hopkins  v.  Jamieson-Dixon  Mill  Co.,  11  Wash. 
312.    See  also  Hill  v.  Lovell,  47  Minn.  293. 

The  federal  courts  will  follow  the  judgment 
of  the  state  supreme  court  construing  the  stat- 
ute. Brooks  7'.  Burlington,  etc.,  R.  Co.,  101 
U.  S.  443- 

6.  Object  of  Notice  to  Owner.  —  Biooks  v.  Bur- 
lington, etc.,  R.  Co.,  101  U.  S.  443;  Carv- 
Lombard  Lumber  Co.  v.  Fullenwider,  150  111. 
629;  Neeley  v.  Searight,  113  Ind.  316;  Henry 
i' .  Plitt,  84  Mo  237;  Fruin-Bambrick  Constr. 
Co.  v.  Jones,  60  Mo.  App.  4;  Breneman  v. 
Beaumont  Lumber  Co.,  12  Tex.  Civ.  App.  517; 
Johnson  v.  Amarillo  Imp.  Co.,  SS  Tex.  506; 
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Who  Is  Owner.  —  The  owner  who  is  required  by  statute  to  be  notified  of  a 
claim  is  the  person  who  was  the  legal  owner  at  the  time  the  contract  was 
made  or  the  materials  were  furnished.1  A  conveyance  by  the  owner  while 
the  contract  is  being  performed  and  materials  are  being  furnished  does  not 
make  a  notice  to  the  grantee  necessary.2  A  tenant  by  the  curtesy  initiate  is 
an  owner  within  the  purview  of  the  statute  governing  mechanics'  liens,  and  as 
such  is  entitled  to  such  notice.3  The  purchaser  and  not  his  vendor  is  the 
owner  under  an  executory  contract  which  contemplates  the  improvement  of 
the  property  by  the  purchaser  but  leaves  the  legal  title  in  the  vendor  as 
security  for  unpaid  purchase  money.'1  A  mortgagee  is  not  an  owner  within 
the  meaning  of  the  statute,  and  notice  to  him  is  not  necessary.5  Hut  as 
against  mortgagees  of  the  owner  the  statutory  notice  to  the  owner  is  necessary 
and  cannot  be  waived  by  the  owner.*' 

Several  Owners.  —  The  fact  that  a  part  of  the  title  to  the  property  is  in  others 
than  the  owner  notified  and  sued  will  not  defeat  the  lien  as  against  the  owner 
who  is  notified  and  sued.7 

(2)  By  Principal  Contractor.  —  The  original  contractor  who  has  contracted 
directly  with  the  owner  or  his  agent  or  with  one  whom  the  owner  has  author- 
ized to  improve  the  property  is  not  usually  required  to  serve  notice  upon  the 
owner.8  Where  the  contract  for  labor  or  materials  is  made  with  the  principal 
contractor  and  owner  jointly,  no  notice  is  required.9 

(3)  By  Contractor  with  Husband.  —  Where  labor  is  performed  or  materials 
furnished  in  erecting  a  building  upon  property  belonging  to  a  married  woman, 
under  contract  with  her  husband,  notice  is.  by  statute  in  some  states,  required 
to  be  given  to  the  woman.10  Such  a  statute  requires  notice  only  where  the 
husband  has  the  work  done  jure  mariti.  If  he  does  it  by  the  wife's  authority 
he  acts  as  her  agent  and  the  statute  does  not  apply.11 

(4)  By  Subcontractors  —  In  General.  —  It  is  very  generally  provided  that  a 


Shenandoah  Valley  R.  Co.  v.  Miller,  80  Va. 
826;  Mark  Paine  Lumber  Co.  v.  Douglas 
County  Imp.  Co.,  94  Wis.  322. 

1.  Owner  at  Time  Lien  Attaches.  —  Brown  v. 
Wright,  25  Mo.  App.  54.  See  also  cases  cited 
in  the  following  note. 

2.  Conveyance  Pending  Performance  of  Contract. 
—  Gale  v.  Blaikie,  126  Mass.  274;  Kuhleman 
v.  Schuler,  35  Mo.  142. 

3.  Tenant  by  Curtesy  Initiate.  —  Meyer  v. 
Christian,  64  Mo.  App.  203. 

4.  Purchaser  under  Executory  Contract.  — 
Ragon  v.  Howard,  97  Tenn.  334.  See  also 
Henderson  v.  Connelly,  123  111.  98,  5  Am.  St. 
Rep.  490;  Rollin  Cross,  45  N.  Y.  766. 
Compare  Jonte  v.  Gill,  (Tenn.  Ch.  1897)  3g  S. 
W.  Rep.  750,  wherein  a  purchaser  on  credit, 
under  an  executory  contract  to  improve  the 
property,  a  vendor's  lien  being  reserved,  was 
held  to  be  the  owner's  agent. 

5.  Mortgagee  Not  Owner.  —  Kay  v.  Towsley, 
113  Mich.  281;  Care w  v.  St ubbs,  155  Mass.  549, 
in  which  cass  the  mortgagee  was  the  owner  at 
the  time  the  contract  was  made,  but  not  at  the 
time  the  materials  were  furnished,  having  in 
the  meantime  conveyed  and  taken  a  mortgage 
back  for  the  purchase  price.  See  also  Ettridge 
v.  Bassett,  136  Mass.  314. 

6.  Waiver  of  Notice  as  Against  Mortgagee.  — 
Richards  v.  O'Brien,  173  Mass  332.  See  also 
Dittmer  v.  Bath,  117  Mich.  571;  Wiltsie  v. 
Harvey,  114  Mich.  131. 

7.  Notice  to  One  Only  of  Several  Owners.  — 
Brown  v.  Wright,  25  Mo.  App.  54. 

8.  Notice  by  Principal  Contractor  Unnecessary 


—  Alabama.  —  Seibs  v.  Engelhardt,  78  Ala. 
508. 

Georgia. — Sparks  v.  Dunbar,  102  Ga.  129; 
New  Ebenezer  Assoc.  v.  Gress  Lumber  Co.,  3g 
Ga.  125. 

Illinois. — Carey-Lombard  Lumber  Co.  v. 
Jones,  187  111.  203,  ieversing  87  III.  App.  533. 

Massachusetts.  —  Whitford  v.  Newell,  2  Allen 
(Mass.)  426;  Anderson  v.  Berg.  174  Mass.  40(4. 

Missouri.  —  Henry  v.  Plitt,  84  Mo.  240. 

Tennessee.  —  Ragon  v.  Howard,  97  Tenn. 
334;  Jonte  v.  Gill,  (Tenn.  Ch.  1897)  39  S.  W. 
Rep.  750. 

Wisconsin,  —  Dorestan  v.  Krieg,  66  Wis.  610. 

Who  Are  Original  Contractors.  —  See  Sparks 
v.  Dunbar,  102  Ga.  129. 

Contractor  with  Purchaser.  —  Ragon  v.  How- 
ard, 97  Tenn.  334.  See  also  Jonte  v.  Gill, 
(Tenn.  Ch.  1897)  39  S.  W.  Rep.  750. 

Contractor  with  Lessee.  —  Carey-Lombard 
Lumber  Co.  v.  Jones,  1S7  111.  203,  reversing  S7 
III.  App.  533. 

Statutory  Definition.  —  In  some  states  it  is 
provided  by  statute  that  all  persons  are  to  be 
considered  subcontractors  except  those  who 
have  contracied  directly  with  the  owner  or  his 
agent. 

9.  Joint  Contract  with  Owner  and  Principal  Con- 
tractor. —  New  Etenezer  Assoc.  v.  Gress  Lum- 
ber Co.,  89  Ga,  125;  Fletcher  v.  Stedman,  159 
Mass.  124. 

10.  See,  for  example.  Pub.  Gen.  Laws  Md., 
art.  63,  §  10. 

11.  Rimmey  v.  Getierman  63  Md.  424;  Jar- 
den  v.  Pumphrey,  36  Md.  361. 
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subcontractor  must  give  notice  to  the  owner  of  his  claim  of  lien.  If  notice  is 
not  given  in  accordance  with  the  statute  no  lien  attaches.1  In  some  states, 
however,  the  statute  does  not  require  any  notice  to  be  given  to  the  owner, 
and,  of  course,  under  such  a  statute  no  notice  is  necessary  to  render  the  lien 
operative.2 

Sworn  Statement  by  Principal  Contractor.  —  In  several  states  provision  is  made  by 
statute  for  a  sworn  statement  by  the  principal  contractor  to  the  owner  show- 
ing the  persons  employed,  the  subcontractors  and  the  terms  of  the  subcontracts, 
and  how  much  is  due  to  any  of  them.  Where  such  a  statement  is  made  by 
the  principal  contractor,  subcontractors  need  not  give  notice  of  intention  to 
claim  a  lien,  but  if  such  statement  is  not  made  subcontractors  must  give  the 
usual  notice  in  order  to  acquire  or  perfect  a  lien.3 


1.  Subcontractors  —  Alabama.  —  Trammell  v. 
Hudmon,  86  Ala.  472. 

Arkansas.  —  Basham  v.  Toors,  51  Ark.  309. 

California.  —  Davis  v.  Livingston,  29  Cal. 
283. 

Dakota.  —  McMillan  v.  Phillips,  5  Dak.  294. 

Georgia.  —  Sparks  v.  Dunbar,  102  Ga.  129; 
Bullard  v.  Dudley,  101  Ga.  299;  New  Ebenezer 
Assoc.  v.  Gress  Lumber  Co.,  89  Ga.  125;  Pou 
v.  Covington,  etc.,  R.  Co  ,  84  Ga.  311. 

Illinois.  — Ryerson  v.  Smith,  152  111.  641,  51 
111.  App.  270;  Butler  z/.  Gain,  128  111.  23,  affirm- 
ing 29  111.  App.  425;  Shaw  v.  Chicago  Sash, 
etc.,  Mfg.  Co.,  144  111.  531;  Davis  v.  Ritlen- 
house,  etc.,  Co.,  92  111.  App.  341;  McGrath  v. 
Donaldson,  87  111.  App.  269;  Green,  etc.,  Lum- 
ber Co.  v.  Bain,  77  111.  App.  17;  O'Brien  v. 
Graham,  33  111.  App.  546;  Legnard  v.  Arm- 
strong, 18  111.  App.  549.  Contra,  Clark  v. 
Moore,  64  111.  273. 

Indiana.  —  Hubbard  v.  Moore,  132  Ind.  178; 
Adams  v.  Shaffer,  132  Ind.  331;  Young  v.  Ber- 
ger,  132  Ind.  530;  Caylor  v.  Thorn,  125  Ind. 
201;  Shafer  v.  Archbold,  116  Ind.  29;  Neeley 
v.  Searight,  113  Ind.  316;  Green  v.  Green,  16 
Ind.  253,  79  Am.  Dec.  428;  Beaver  v.  Wilkin- 
son, 9  Ind.  App.  693;  Specter  v.  Kimball,  etc.. 
Stone  Co.,  7  Ind.  App.  157.  But  the  statute 
requiring  notice  has  been  repealed,  and  in  this 
stale  notice  is  no  longer  necessary.  Taylor  v. 
Dahn,  6  Ind.  App.  672,  51  Am.  St.  Rep.  312. 
See  also  Barker  v.  Buell,  35  Ind.  297. 

Kentucky.  —  Kinsy  v.  Eilerman,  (Ky.  1901) 
12  S.  W.  Rep.  1009;  Vass  v.  Otting,  (Ky.  1900) 
58  S.  W.  Rep.  433- 

Massachusetts.  —  Robbins  v.  Blevins,  109 
Mass.  219. 

Missouri.  —  Davis  v.  Schuler,  38  Mo.  28; 
Speilman  v.  Shook,  11  Mo.  340;  Miller  v.  Hoff- 
man, 26  Mo,  App.  199;  Hewitt  v.  Truitt,  23 
Mo.  App.  443;  Henry  v  Bunker,  22  Mo.  App. 
650.    But  see  Heamann  v.  Porter,  35  Mo.  137. 

Montana.  —  Whiteside  v.  Lebcher,  7  Mont. 
473- 

New  Hampshire.  —  Bixby  v.  Wlutcomb.  69 
N,  H.646;  Eastman  v.  Newman,  59  N.  H.  581. 

New  Jersey.  —  Bayonne  Bldg.  Assoc.  No  2 
v.  Wi]liams,'59  N.  J.  Eq.  617;  Ter  Knile  v. 
Reddick,  (N.  J.  1898)  39  Atl.  Rep.  1062;  Wil- 
liams v.  Bradford,  (N.  J.  1891)  21  Atl.  Rep. 
331,  Wightman  v.  Brenner,  26  N.  J.  Eq.  489; 
Flaherty  v.  Atlantic  Lumber  Co.,  58  N.  J.  Eq. 
467;  Hall  v.  Baldwin,  45  N.  J.  Eq.  85S. 

Ohio.  —  Van  Cleve  Glass  Co.  v.  Wamelink, 
10  Ohio  Cir.  Dec.  12;  McCune  v.  Snider,  9 
Ohio  Cir.  Dec.  572;  Watkins  v.  Shaw,  4  Ohio 
Cir.  Dec.  66o,  7  Ohio  Cir.  Ct.  415. 


Pennsylvania.  —  Hall  v.  Blackburn,  173  Pa. 
St.  310;  Strawick  v.  Munhall,  139  Pa.  St.  163; 
Groezinger  v.  Ostheim,  135  Pa.  St.  604;  Best 
v.  Baumgardner,  122  Pa.  St.  17;  Meek  v.  Krum- 
rine,  24  Pa.  Co.  Ct.  506;  East  Side  Bank  v. 
Columbus  Tanning  Co.,  15  Pa.  Co.  Ct.  357; 
Purvis  v.  Ross,  12  Pa.  Co.  Ct.  193;  Dreibelbis 
v.  Seazholtz,  8  Pa.  Co.  Ci.  655;  Moss  v.  Green- 
berg,  3  Pa.  Dist.  247,  34  W.  N.  C.  (Pa.)  83; 
Langenheim  v.  Anscbutz-Bradberry  Co.,  2  Pa. 
Super.  Cr.  2S5;  Foster  v.  Montanye,  7  Kulp 
(Pa.)  14. 

Rhode  Island.  —  Tingley  v  While,  17  R.  I. 
533;  Newell  v.  Campbell  Mach.  Co.,  17  R.  I.  74. 

Tennessee.  —  Ragon  v.  Howard,  97  Tenn. 
341;  Green  v.  Williams,  92  Tenn.  220;  Shelby 
v.  Hicks,  5  Sneed  (Tenn.)  197;  Brown  v. 
Crump,  2  Swan  (Tenn.)  531;  Reeves  v.  Hen- 
derson, 90  Tenn.  521. 

Texas.  —  Herring-Hall-Marvin  Co.  v. 
Kroe^er,  23  Tex.  Civ.  App.  672;  Padgitt  v. 
Dallas  Brick,  etc.,  Co.,  (Tex.  Civ.  App.  1899) 
51  S.  W.  Rep.  529. 

Virginia.  —  Taylor  v.  Netherwood,  91  Va. 
91;  Shenandoah  Valley  R.  Co.  v.  Miller,  So 
Va.  826. 

Wisconsin.  —  Rosholt  v.  Corlett,  106  Wis. 
474,  Charles  Baumbach  Co.  v.  Laube,  99  Wis. 
171;  Brown,  etc.,  Co.  v.  Trane.  98  Wis.  1; 
Mark  Paine  Lumber  Co.  v.  Douglas  County 
Imp.  Co.,  94  Wis.  322;  Dortstan  v.  Krieg.  66 
Wis.  609;  Scotl  v.  Chrisiianson,  (Wis.  1901)  85 
N.  W.  Rep.  658. 

2.  Notice  Not  Required  —  Dakota.  —  St.  Croix 
Lumber  Co.  v.  Mitchell,  6  Dak.  215. 

Florida.  —  Barbour^.  Van  Camp,  26  Fla.  40; 
Scotl  v.  Hempel,  33  Fla.  313. 

The  Act  of  March  7,  1877,  requiring  notice, 
was  repealed  by  the  Act  of  Feb.  16,  1885.  Bar- 
bour v.  Van  Camp,  26  Fla.  40;  Scott  v.  Hem- 
pel,  33  Fla.  313;  Nutt  v.  Codington,  34  Fla.  77. 

Indiana. —  Barker  v.  Buell,  35  Ind.  297; 
Taylor  v.  Dahn,  6  Ind.  App.  672,  51  Am.  St. 
Rep.  312. 

Oregon.  —  Ainslie  v.  Kohn,  16  Oregon  363. 
Pennsylvania.  —  Wetlling  v.    Kelly,  25  Pa. 
Co.  Ct.  33. 

Washington.  —  See  Whittier  v.  Stetson,  etc.. 
Mill  Co.,  6  Wash.  195,  36  Am.  St.  Rep.  149. 

3.  Ryerson  v.  Smith,  152  111.  641,  51  111.  App. 
270;  Cary-Lombard  Lumber  Co.  v.  Fullen- 
vider,  150  111.  629;  Butler  v.  Gain,  128  111.  23. 
affirming  29  111.  App.  425;  Knickerbocker  Ice 
Cor.  v.  Kirkpatrick,  51  111.  App.  60;  Pinkston 
v.  Young,  104  N.  Car.  102.  See  generally 
infra,  this  section.  Statement  by  Principal  Con- 
tractor to  Owner. 
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Liens  for  Materials  and  for  Labor.  -  Some  statutes  require  a  notice  w  here  the 
lien  is  claimed  for  materials  furnished  but  not  where  the  lien  is  claimed  for 
labor  performed.1  Under  such  a  statute,  where  both  labor  and  materials  are 
furnished  under  an  entire  contract,  no  separate  price  being  stipulated  for 
either,  and  it  being  impossible  to  determine  accurately  the  amount  due  for 
labor,  notice  must  be  given  or  no  lien  will  exist  for  either  the  labor  or  the 
materials.*  But  if  the  amount  due  for  each  can  be  accurately  determined,  a 
lien  exists  for  the  labor  alone  although  no  notice  is  given.3 

Alterations,  Additions,  and  New  Structures.  —  Under  some  statutes  notice  is  neces- 
sary where  the  improvement  consists  of  an  "  alteration  or  addition,"  but  not 
where  it  constitutes  an  entirely  new  structure.4 

Under  the  Texas  Statute  a  duplicate  of  the  bill  of  particulars  filed  to  secure  a 
lien  must  be  served  upon  the  debtor.5 

Excuse  for  Failure  to  Give  Notice.  —  Where  service  of  the  required  notice  is 
impracticable,  as  where  the  person  on  whom  service  is  required  to  be  made  is 
out  of  the  state,  a  failure  to  serve  the  notice  is  not  fatal  to  the  lien.0  Actual 
personal  knowledge  by  the  owner  of  the  property  that  a  subcontractor  is  per- 
forming labor  or  furnishing  materials  to  the  contractor  will  not  excuse  the 
failure  to  give  the  required  statutory  notice.7 

As  Against  Other  Lien  Claimants  or  Incumbrancers,  the  failure  to  give  notice  to  the 
owner  as  required  by  statute  is  not  fatal  to  the  existence  of  the  lien.8 


In  Michigan  the  statute  provides  for  notice 
by  a  subcontractor,  but  such  nodes  is  not  a 
condition  precedent  to  the  existence  of  a  lien 
except  where  the  sworn  statement  by  the  orig- 
inal contractor  has  been  given  to  the  owner, 
and  the  claim  of  the  subcontractor  is  omitted 
from  such  statement.  In  such  a  case  he  must 
serve  the  notice,  or  payments  by  theowner  will 
b:  valid  as  against  the  subcontractor.  Smal- 
ler v.  Ashland  Brown  Stone  Co.,  114  Mich.  104; 
Blitz  v.  Fields,  115  Mich.  675. 

1.  Notice  Necessary  to  Lien  for  Materials  but 
Not  for  Labor.  —  Moore  v.  Ericsson,  158  Mass. 
71;  Ellenwood  v.  Burgess,  144  Mass.  534; 
Gale  v.  Blaikie,  126  Mass.  274;  Robbins  v. 
Blsvins,  109  Mass.  219.  Compare  Anderson  v. 
Berg,  174  Mass.  404. 

2.  Labor  and  Materials  Furnished  under  Entire 
Contract.  —  French  v.  Hussey,  159  Mass.  206; 
Morrison  v.  Minot,  5  Allen  (Mass.)  403;  Brew- 
ster v.  Wyman,  5  Allen  (Mass.)  405,  note;  Mul- 
rey  v.  Barrow,  11  Allen  (Mass  )  152.  See  also 
Driscoll  v.  Hill,  n  Allen  (Mass.)  154. 

In  Massachusetts,  after  the  earlier  decisions, 
a  statute  was  passed  providing  that  where 
the  owner  makes  an  entire  contract  for  labor 
and  materials,  and  for  an  entire  price,  a  lien 
for  the  labor  alone  may  be  enforced.  (Pub. 
Slat.,  c.  191,  §  2.)  Notice  is  not  necessary  in 
such  a  case.  Moore  v.  Erickson,  15S  Mass. 
71;  French  v.  Hussey,  159  Mass.  206. 

Contract  to  Furnish  Manufactured  Materials. 
—  See  Donaher  v.  Boston,  126  Masi.  309. 

3.  Where  Amount  Due  for  Labor  Separately  Is 
Ascertainable.  —  Casey  v.  Weaver,  141  Mass. 
280;  Robbins  v.  Blevins,  109  Mass.  219.  See 
French  v.  Hussey,  159  Mass.  206;  Donaher  v. 
Boston,  126  Mass  309. 

4.  Distinction  Between  New  Structures  and 
Alteration  or  Repair  of  Existing  Structure.  — 
Wheeler  v.  Pierce,  167  Pa.  St.  416;  Chester 
City  Presb.  Church  v.  Conlin,  8  Del.  Co.  Rep. 
(Pa.)  135;  Meek  v.  Krumrine,  24  Pa.  Co.  Ct. 
506;  Clark  v.  Koplin,  6  Pa.  Super.  Ct.  462; 
German  Fairhill  Bldg.  Assoc.  No.  2  v.  Heevner, 


3  Pa.  Super.  Ct.  643,  39  W.  N.  C.  (Pa.)  573; 
Groezinger  v.  Oslheim,  135  Pa.  St.  604. 

As  to  what  is  a  new  building,  or  an  altera- 
tion or  addition,  see  Mehl  v.  Fisher,  13  Pa. 
Super.  Ct.  330,  wherein  it  is  held  to  be  a  ques- 
tion of  law  for  the  court,  the  evidence  being 
undisputed. 

5.  Texas  Statute  —  Duplicate  of  Bill  of  Particu- 
lars.—  Berry  v.  McAdams,  93  Tex.  431:  Ful- 
lenvviderz'.  Longmoor,  73  Tex.  480;  Burt  v. 
Parker  County,  77  Tex.  338;  Dudley  v.  Jones, 
77  Tex.  69;  Lee  v.  O'Brien,  54  Tex.  635;  Lee 
v.  Phelps,  54  Tex.  367;  Sens  v.  Trentune,  54 
Tex.  218;  Tinsley  v.  Boylcin,  46  Tex.  599; 
Cameron  v.  Tetrell,  (Tex.  1896)  36  S.  W.  Rep. 
142;  Pool  r.  Sanford,  52  Tex.  621.  See  Pool 
v.  Wedemever,  56  Tex.  287. 

6.  Notice  Excused  Where  Impracticable,  —  Read 
v.  Gillespie,  64 Tex.  42,  citing  Warren  v.  Smith, 
44  Tex.  245. 

Contra.  —  An  averment  that  the  owner  has 
absconded  or  is  inaccessible  is  not  equivalent 
to  notice,  or  an  excuse  for  failure  to  give  no- 
lice.    McCune  v.  Snider,  gOhioCir.  Dec.  572. 

7.  Actual  Knowledge  Not  a  Substitute  for  Notice. 
—  Caylor  v.  Thorn,  125  Ind.  201;  Robbins  v. 
Blevins,  109  Mass.  219;  Berry  v.  McAdams,  93 
Tex.  431;  Pool  v.  Sanford,  52  Tex.  621.  See 
also  Neeley  v.  Searight,  113  lnd.  316;  Schulen- 
burgf.  Bascom,  3S  Mo.  188.  Compare  Jones, 
etc.,  Lumber  Co.  v.  Murphy,  64  Iowa  165. 
Contra,  Padgitt  Dallas  Brick,  etc.,  Co.,  (Tex. 
Civ.  App.  1899)  51  S.  W.  Rep.  529.  But  in 
this  case  reliance  was  placed  upon  the  fact 
thai  the  lien  was  given  by  (he  constitutian, 
and  therefore  the  statute  could  not*  impose 
conditions  not  imposed  by  the  constitution. 
See  also  Delauney  v.  Butler,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  752. 

The  fact  that  a  subcontractor  is  working  on 
a  building  does  not  constitute  notice  to  the 
owner  not  to  pay  the  contractor.  Clark  v.  Ed- 
wards, 119  N.  Car.  115. 

8.  Brooks  v.  Burlington,  etc.,  R.  Co.,  101 
U.  S.  443. 
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b.  TIME  OF  Giving  Notice  —  (i)  In  General.  —  The  statutes  very  gen- 
erally prescribe  the  time  within  which  notice  must  be  given,  and  notice  that  is 
not  given  within  the  prescribed  time  is  ineffectual  and  no  lien  is  acquired 
by  it.1 

(2)  After  Completion  of  Work  or  Contract.  —  The  most  usual  provision  is 
that  notice  must  be  given  within  a  specified  time  after  the  improvement  is 
completed  or  the  labor  performed  or  the  materials  furnished.3  Where  the 
notice  is  required  to  be  given  within  a  limited  time  after  the  "  job  or  con- 
tract "  let  by  the  owner  "  shall  have  been  fully  completed,"  the  time  allowed 
must  be  computed  from  the  completion  of  the  work  to  be  done  under  the 
contract  of  the  owner  with  the  principal  contractor,  although  the  contem- 
plated improvement  may  not  then  be  completed;  and  when  the  principal 
contractor  abandons  his  contract  after  having  done  work  under  it,  his  subcon- 
tractors must  present  their  claims  within  the  time  limited  after  such  abandon- 
ment, and  cannot  postpone  the  presentation  until  the  work  is  completed  under 
a  new  contract  with  a  stranger  or  by  the  owner  himself.3  Where  notice  is 
required  to  be  given  "within"  a  limited  time  after  payment  becomes  due  or 
after  the  completion  of  the  subcontract,  the  notice  may  be  given  at  any  lime 
after  the  contract  is  made  and  before  the  expiration  of  the  time  limited,  and  it  is 
not  necessary  to  wait  until  the  completion  of  the  contract  or  until  payment 
becomes  due.4  If,  after  possession  of  a  building  is  given,  defects  and  omissions 
are  discovered  which  the  supervising  architect  requires  to  be  supplied  and 
which  are  supplied  by  the  subcontractors,  the  subcontracts  are  not  completed 
until  such  additional  work  is  done,  and  notices  of  liens  by  such  subcontractors 


1.  Notice  Must  Be  Given  in  Prescribed  Time  — 

Illinois.  —  Butler  v.  Gain,  128  111.  23,  affirming 
29  111.  App.  425;  St.  Louis  Nat.  Stock  Yards 
v.  O'Reilly,  85  111.  546;  O'Brien  v.  Graham, 
33  111.  App.  546. 

Missouri.  —  Ueltzell  v.  Hynes,  35  Mo.  482; 
Speilman  v.  Shook,  11  Mo.  3^0. 

Pennsylvania.  —  East  Side  Bank  v.  Columbus 
Tanning  Co.,  15  Pa.  Co.  Ct.  357;  Moss 
Greenberg,  3  Pa.  Dist.  247,  34  W.  N.  C.  (Pa.) 
83. 

Virginia.  —  Shenandoah  Valley  R.  Co.  v. 
Miller,  80  Va.  828. 

Wisconsin.  —  Brown,  etc.,  Co.  v.  Trane.  98 
Wis.  1;  Mark  Paine  Lumber  Co.  v.  Douglas 
County  Imp.  Co.,  94  Wis.  322;  Dorestan  z: 
Krieg,  66  Wis.  610. 

See  also  the  cases  cited  infra,  this  section, 
as  to  the  time  of  giving  notice,  all  of  which 
support  the  proposition  that  a  notice  not  given 
within  the  statutory  time  is  insufficient  to  sup- 
port a  lien. 

Under  the  New  Jersey  Statute,  before  a  work- 
man or  materialman  can  notify  the  owner  of 
his  claim,  his  debt  must  be  due.  Williams  v. 
Bradford,  (M.  J.  1891)  21  All.  Rep.  331;  Kirt- 
land  v.  Moore,  40  N.  J.  Eq.  109.  See  also 
infra,  this  section,  Demand  of  Payment. 

2.  Limited  Time  After  Completion  of  Work  or 
Contract.  —  Roanoke  Land,  etc.,  Co.  v.  Karn, 
80  Va.  589;  Shenandoah  Valley  R.  Co.  v.  Mil- 
ler. 80  Va.  821. 

Rhode  Island  Statute  —  Sixty  Days  After  Deliv- 
ery of  Material.  —  Gurney  v.  Walsham,  16  R.  I. 
698;  Patersoa  v.  St.  Thomas'  Church,  18  R.  I 
34Q- 

Missouri  Statute  —  Thirty  Days  After  Indebted- 
ness Accrues.  —  Patrick  v.  Ballentine,  22  Mo. 
143- 

3.  Basham  r<.  Toors,  51  Ark.  309. 


4.  Notice    Before  Completion  of  Contract.  — 

Waierbury  Lumber,  etc.,  Co.  v.  Coogan, 
73  Conn.  519.  But  see  Cary-Lombard  Lum- 
ber Co.  v.  Fullenwider,  150  111.  629,  reversing 
50  111.  App.  508,  in  which  it  was  held  thai  the 
notice  must  be  served  upon  the  owner  after 
the  completion  of  the  subcontract  or  after  pay- 
ment should  have  been  made. 

Tennessee  Statute  ■ —  Reference  to  Completion  of 
Work  or  Building.  —  The  notice  may  be  given 
within  the  lime  limited,  without  reference  to 
the  completion  of  the  building.  Bassett  v. 
Bertorelli,  02  Tenn.  54S.  And  if  not  given 
within  the  time  limited  after  the  compleiion 
of  the  subconiract  no  lien  attaches,  although 
given  before  the  completion  of  the  building. 
Cole  Mfg.  Co.  ;•.  Falls,  92  Tenn.  607,  holding 
lhat  eulier  statuies  permitting  notice  to  be 
given  at  any  time  during  the  progress  of  the 
work  were  repealed.  A  subcontract  to  furnish 
materials  in  such  quan  lilies  and  at  such  times 
as  ordered  continues  in  force  until  the  comple- 
tion of  the  work  for  which  the  materials  were 
required,  and  therefore  a  nolice  given  within 
the  time  limited  after  the  compleiion  of  the 
work,  but  not  within  the  time  limited  afier  the 
last  of  the  materials  were  furnished,  isin  litre. 
Bristol  Brick  Works  v.  King  College,  (Tenn. 
Ch.  1S96)  41  S.  W.  Rep  1069. 

In  Virginia,  under  the  statute  as  amended  by 
the  Act  of  1874-75,  the  nolice  must  be  given 
after  the  lien  claimant  has  performed  his 
labor  or  furnished  the  materials  but  he  need 
not  wait  until  other  work  on  the  building  with 
which  he  has  no  concern  is  performed  before 
he  gives  notice,  though  he  may  wail  until  the 
expiration  of  the  statutory  period  after  the 
completion  of  the  entire  work.  Roanoke 
Land,  etc.,  Co.  v.  Karn  So  Va.  589:  Shenan- 
doah Valley  R.  Co.  v  Miller.  80  Va.  821 
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may  be  given  with  reference  to  this  point  of  time.1 

(3)  Before  or  at  Time  of  Doing  Work  or  Furnishiiig  Materials.  —  Under  a 
statute  requiring  a  subcontractor  to  notify  the  owner,  at  or  before  the  t;me  he 
furnishes  the  material  or  performs  the  labor,  that  he  is  furnishing  the  mate- 
rials or  performing  the  work  for  the  contractor,  a  lien  can  be  acquired  only 
for  materials  furnished  or  labor  performed  after  such  notice  is  given.2  A 
notice  given  after  the  materials  are  furnished  and  incorporated  into  the  build- 
ing is  too  late.3  Where  the  statute  does  not  require  notice  to  be  given  the 
owner  at  the  time  the  labor  is  performed  or  the  materials  furnished,  notice  at 
that  time  is  not  necessary  but  may  be  given  afterward  at  any  time  within  the 
period  limited  by  statute.4 

(4)  Before  Payment  Made  or  Due  to  Principal  Contractor.  —  Sometimes 
notice  is  required  to  be  given  to  the  owner  before  payments  have  been  made 
or  become  due  in  accordance  with  the  terms  of  the  contract  by  the  owner  to 
the  principal  contractor,5  and  this  is  the  rule  under  statutes  limiting  the 
amount  of  subcontractors'  liens  to  the  amount  stipulated  in  the  contract 
between  the  owner  and  the  principal  contractor,  although  the  statute  also 
limits  the  time  for  giving  notice  to  a  definite  period  after  the  work  is  per- 
formed or  the  materials  are  furnished.  A  notice  given  within  that  time  but 
after  payment  to  the  principal  contractor  in  pursuance  of  his  contract  is  too 
late  to  secure  a  lien.6 

(5)  Before  Filing  Lien.  —  In  some  states  the  notice  to  the  owner  must  be 
given  within  a  limited  time  before  the  filing  or  recording  of  the  statement  of 
claim  as  required  by  other  sections  of  the  statute.'' 


1.  Defects  and  Omissions  in  Work  —  Illinois 
8tatute.  —  St.  Louis  Nat.  Stock  Yards  v. 
O'Reilly,  85  111.  546.  Compare  Brown,  etc., 
Co.  v.  Trane,  yS  Wis.  1;  Sheehan  v.  South 
River  Brick  Co.,  nr  Ga.  444. 

When  Work  Is  Completed.  — See  Riggs  F.  Ins. 
Co.  v.  Shedd,  16  Apo.  Cas.  (D.  C.)  150;  Hofer's 
Appeal,  116  Pa.  St.  360;  Jones,  etc..  Lumber 
Co.  v.  Murphy,  64  Iowa  165;  Chicago,  etc., 
R.  Co.  v.  Moran,  187  111.  316,  affirming  85  111. 
App.  543- 

2.  Lien  Limited  to  Labor  or  Material  Furnished 
After  Notice. —  McMillan  v.  Phillips,  5  Dak. 
294;  Hubbard  v.  Moore,  132  Ind.  178;  East- 
man v.  Newman,  59  N.  H.  581;  Bixby  v.  Whit- 
comb,  69  N.  H.  646;  Groezinger  v.  Ostheim, 
135  Pa.  St.  604;  Shelby  v.  Hicks,  5  Sneed 
(Tenn.)  197.  See  Speilman  v.  Shook,  11  Mo. 
340 

Qualification  of  Rule  —  Owner  Not  Prejudiced  by 
Delay. —  Breneman  v.  Beaumont  Lumber  Co., 
12  Tex.  Civ.  App.  517,  quoting  from  Johnson 
v.  Ainarillo  Imp.  Co.,  88  Tex.  506 

Laborer  Hired  by  the  Day.  —  The  fact  that  one 
is  hired  by  the  day  does  njt  take  his  case  out 
of  the  operation  of  a  statute  requiring  that 
notice  of  an  intention  to  claim  a  mechanic's 
lien  be  given  within  thirty  days  from  the  time 
of  the  commencement  of  the  work.  Mowry  v. 
Hill,  14  R.  I.  504. 

Under  the  Massachusetts  Statute  (Pub  Stat.,  c. 
I9I.  §  3)  the  notice  must  be  given  before  any 
of  the  materials  are  furnished,  and  if  some  are 
furnished  before  and  some  after  notice,  under 
an  entire  contract,  no  lien  will  exist,  since  the 
staiute  makes  no  provision  for  apportionment 
of  value  or  mode  of  ascertaining  the  price  to 
be  charged  for  materials  furnished  after 
notice.    French  v.  Hussey,  159  Mass.  206. 

3.  Q laack  v.  Schmid,  131  Ind.  185.  See 
Roanoke  Land,  etc.,  Co.  v.  Karn,  80  Va.  589. 


4.  Notice  at  Time  of  Performance  Not  Neces- 
sary unless  Required  by  Statute. —  Riter  v. 
Houston  Oil  Refining,  etc.,  Co.,  19  Tex.  Civ. 
App.  516,  citing  Johnson  v.  Amaiillo  Imp.  Co., 
88  Tex.  511;  Land  Mortg.  Bank  v.  Quanah 
Hotel  Co.,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
573,  citing  Johnson  v.  Amarillo  Imp.  Co.,  8S 
Tex.  505;  Warner  Elevator  Mfg.  Co.  v.  Ma- 
verick, 88  Tex.  489;  Roanoke  Land,  etc.,  Co. 
v.  Karn,  80  Va.  589. 

5,  Before  Payment  Made  or  Due  to  Principal 
Contractor.  —  Long  Beach  School  Dist.  v. 
Lutge,  129  Cal.  409;  Ganahl  v.  Weir,  130  Cal. 
237;  Sweeney  v.  Meyer,  124  Cal.  512;  Slinger- 
land  v.  Binns,  56  N.  J.  Eq.  413:  Bayonne  Bldg. 
Assoc.  No.  2  v.  Williams,  59  N.  J.  Eq.  617; 
Donnelly  v.  Johnes,  58  N.  J.  Eq.  442;  Flaherty 
v.  Atlantic  Lumber  Co.,  58  N.  J.  Eq.  467; 
Brown  v.  Crump,  2  Swan  (Tenn.)  531.  See 
also  Williams  v.  Bradford,  (N.  J.  1891)  21  Atl. 
Rep.  331;  Kirtland  v.  Moore,  40  N.  J.  Eq.  log. 

6,  Notice  Within  Statutory  Limit  but  After 
Payment  to  Principal  Contractor.  —  Lawrence  v. 
Dawson,  50  N.  Y.  App.  Div.  570,  affirmed  it"] 
N.  Y.  609;  Carman  v.  Mclncrow,  13  N.  Y.  70; 
McKniglu  ?/.  Washington,  8  W.  Va.  666.  And 
see  generally  infra,  XV.  1.  b.  (2)  Lien  by  Sub- 
rogation. 

7.  Before  Filing  and  Recording  Lien.  —  Schu- 
bert v.  Crowley,  33  Mo.  564;  Anderson  v. 
Volmer,  83  Mo.  403;  Davis  v.  Schuler,  38  Mo. 
24;  Fruin-Bambrick  Constr.  Co.  v.  Jones,  60 
Mo.  App.  3;  Heltzell  v.  Hynes,  35  Mo.  482; 
Hahn  v.  Dierkes,  37  Mo.  574.  See  Trammell 
v.  Hudmon,  86  Ala.  472;  Shattuck  v.  Beardsley, 
46  Conn.  386. 

Beginning  Anew.  —  Where  a  subcontractor 
fails  to  give  the  required  notice  before  filing 
his  lien,  he  may,  within  the  time  limited,  begin 
anew,  give  notice,  and  file  a  new  statement 
which  will  create  a  valid  lien.  Davis  v. 
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(6)  Analogous  Authorities.  — -  Other  analogous  cases  upon  the  construction 
of  statutes  requiring  notice  to  be  served  within  a  specified  time  arise  under 
the  provision  of  the  statute  requiring  a  statement  of  the  claim  to  be  filed  and 
recorded  within  a  specified  time,  and  are  treated  in  that  connection.1 

c  Contents  and  Sufficiency  of  Notice  — (i)  In  General.  —  In  addi- 
tion to  the  statutory  requirements  as  to  what  the  notice  must  contain,  it 
must  be  such  as  will  fairly  inform  the  owner  that  the  party  giving  the  notice 
intends  to  hold  a  lien  for  his  claim,  and  put  him  on  his  guard  so  as  to  enable 
him  to  take  measures  to  protect  himself  against  loss.2  It  is  not,  however, 
generally  essential  that  the  notice  should  be  given  in  any  precise  form  of 
words.3  The  fact  that  superfluous  matters  are  included  in  the  notice  is 
immaterial  if  they  are  not  misleading.4  One  notice  is  sufficient  although  the 
material  was  furnished  under  more  than  one  contract.5  Defects  in  the  notice 
or  service  thereof  may  be  waived,6  and  may  sometimes  be  disregarded  unless 
it  appears  that  the  owner  was  thereby  misled  to  his  prejudice.7 

(2)  Necessity  of  Being  in  Writing.  —  The  statutes  requiring  notice  to  be 
given  usually  require  such  notice  to  be  in  writing,8  and  it  seems  that  this 
requirement  is  implied  even  where  not  expressly  stated.9  But  in  some 
states  the  statutory  notice  need  not  be  in  writing.10    The  owner  may  waive 


Schuler,  38  Mo.  24,  approved  in  Williams  v. 
Chicago,  etc.,  R.  Co.,  it2  Mo.  49. 

1.  See  infra,  this  seel  ion,  5.  c.  Time  of  Filing 
or  Recording. 

2.  Sufficiency  of  Notice  in  General. —  Newhouse 
v.  Morgan,  127  Ind.  436;  Caylor  v.  Thorn,  125 
Ind.  201;  Neeley  v.  Searight,  113  Ind.  316; 
Henry  v.  Plitt,  84  Mo.  240;  Langenheim  v. 
Anschutz-  Bradberry  Co.,  2  Pa.  Super.  Ct.  285, 
38  W.  N.  C.  (Pa.)  505;  Reeves  v.  Henderson, 
go  Tenn.  521;  Bassett  v.  Bertorelli,  92  Tenn. 
548.    See  also  Davis  v.  Livingston,  29  Cal.  283. 

Reference  to  Statute  Creating  Liens. —  Under 
a  statute  requiring  a  subcontractor  to  state  in 
his  notice,  among  other  things,  "that  he  claims 
the  lien  given  by  "  the  statute,  it  is  not  neces- 
sary to  name  specifically  the  section,  and  a 
notice  that  a  lien  is  claimed  under  "  the  laws 
of  the  slate  "  is  sufficient.  Hausmann  Bros. 
Mfg.  Co.  v.  Kempfert,  93  Wis.  590. 

In  Glynn  v.  Zabriskie,  19  R.  I.  215,  a  notice 
was  held  to  be  fatally  defective  because  it 
stated  that  the  intention  was  to  claim  a  lien 
created  by  a  named  section  of  the  statute, 
whereas  as  a  matter  of  fact  the  lien  was  not 
created  by  the  section  mined,  but  by  another 
section.  The  decision  was  placed  upon  the 
ground  that  the  statute  was  in  derogation  of 
the  common  law  and  hence  must  be  construed 
and  complied  with  strictly. 

3.  No  Particular  Form  Necessary.  —  Newhouse 
v.  Morgan,  127  Ind.  436;  Neeley  v.  Searight, 
113  Ind.  316. 

A  Declaration  in  an  Action  to  enforce  the  lien 
may  constitute  a  sufficient  notice.  Central 
Trust  Co.  v.  Condon,  67  Fed.  Rep.  84,  31  U. 
S.  App.  387. 

A  Letter  to  the  Owner  from  Subcontractors  fur- 
nishing materials,  requesting  him,  when  mak- 
ing a  payment  to  the  contractor,  to  see  that  a 
check  for  at  least  a  specified  amount  is  made 
payable  to  them  on  account  of  materials  de- 
livered, as  their  account  exceeds  a  larger 
amount  specified,  and  they  will  be  obliged  to 
register  a  lien  if  a  payment  is  not  made  that 
day,  is  a  sufficient  "  notice  in  writing  "  of  their 
intention  to  claim  a  lien.  Craig  v.  Cromwell, 
37  Ont.  App.  585.  32  On't.  27. 


Copy  of  Statement  Filed.  —  Service  upon  the 
owner  of  the  account  and  statement  for  lieu 
filed  in  the  clerk's  office  is  a  sufficient  notice. 
Taylor  v,  Netherwood,  ql  Va.  94. 

4.  Surplusage  Immaterial.  —  Bambrick  v. 
King,  59  Mo.  App.  284;  Bambrick  v.  Webster 
Groves  Presb.  Church  Assoc.,  53  Mo.  App. 
225;  St.  Louis,  etc.,  R.  Co.  v.  Kerr,  153  11). 
182. 

5.  One  Notice  for  Several  Contracts.  —  Grace  v. 

Nesbitt,  109  Mo.  9. 

6.  Waiver  of  Defects.  —  General  Fire  Ex- 
tinguisher Co.  v.  Magee  Carpet  Works,  (Pa. 
1901)49  Atl.  Rep.  366,  holding  that  a  plea  of 
the  general  issue  waives  defects  in  the  lien 
claim.  Shenandoah  Valley  R.  Co.  v.  Miller, 
80  Va.  S2r,  holding  that  objection  cannot  be 
raised  for  the  first  time  on  appeal. 

7.  Disregarding  Immaterial  Defects.  —  Fruin- 
Bambrick  Coustr.  Co.  v.  Jones,  60  Mo.  App.  1; 
Bambrick  v.  King,  59  Mo.  App.  284. 

8.  Written  Notice  Necessary  —  Georgia.  —  Bul- 
lard  v.  Dudley,  101  Ga.  299. 

Illinois. — Spalding  Lumber  Co.  v.  Brown, 
171  111.  487;  Peck  v.  Hinds,  68  111.  App.  319. 
See  also  Carney  v.  Tully,  74  111.  375. 

Missouri.  — Schulenburg  v.  Bascom,  3S  Mo. 
188;  Miller  v.  Hoffman,  26  Mo.  App.  199. 

Texas.  —  Berry  v.  McAdams,  93  Tex.  431, 
holding  lhat  actual  verbal  notice  is  insufficient. 
Wisconsin . —  Rosholt  v.  Corlett,  ro6  Wis.  474. 
Omissions  in  the  Written  Notice  Cannot  Be  Sup- 
plied by  evidence  of  verbal  information  to  the 
owner  of  facts  which  should  have  been  stated 
in  the  written  notice,.  Schulenburg  v.  Bascom, 
38  Mo.  188. 

9.  Seibs  v.  Engelhardt,  78  Ala.  50S;  Buckley 
v.  Taylor,  51  Ark.  302. 

10.  Oral  Notice  Sufficient. —  Quaack  v.  Schmid, 
131  Ind.  1S5;  Newhouse  v.  Morgan,  127  Ind. 
436;  Albrecht  v.  Foster  Lumber  Co.,  126  Ind. 
318;  Neeley  v.  Searight,  113  Ind.  316:  Vinton 
v.  Builders,  etc.,  Assoc.,  109  Ind.  351.  See 
also  Caylor  v.  Thorn,  125  Ind.  201. 

A  Mere  Casual  Conversation  is  not  sufficient  as 
a  verbal  notice.    Newhouse  v.  Morgan,  127 
Ind.  436;  Caylor  v.  Thorn,  125  Ind.  201. 
Some  Affirmative  Act  or  Declaration  is,  how- 
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the  requirement  that  the  notice  shall  be  in  writing.1 

(3)  Nature  of  Claim  or  for  What  Due.  —  The  notice  must  specify  the 
nature  of  the  claim  or  for  what  the  amount  claimed  is  due  or  owing,  and  a 
failure  to  do  so  is  a  fatal  defect.2  This  provision  does  not  require  the  notice 
to  state  the  character  of  the  materials  furnished.3 

(4)  Amount  Due.  — The  notice  must  show  the  amount  due  or  to  become 
due  over  and  above  all  payments  and  offsets.4 

(5)  When  Amount  Due.  —  The  notice  must  show  when  the  amount  claimed 
became  or  will  become  due.5 

(6)  From  Whom  Due.  —  Under  most  statutes  the  notice  of  a  subcontractor 
must  state  from  whom  the  amount  claimed  is  due  or  owing,  and  a  failure  to 
do  so  is  a  fatal  defect.0 

(7)  To  Whom  Due.  —  The  notice  must  show  from  whom  it  comes  and  to 
whom  payment  is  due.7 

(8)  To  Whom  Addressed.  —  The  notice  should  be  addressed  to  the  owner, 
and  a  notice  addressed  simply  to  the  agent  of  the  owner  has  been  held  insuffi- 
cient.8 Where  the  notice  is  not  addressed  to  the  owner,  the  fact  that  it  was 
delivered  to  the  owner  will  not  render  it  sufficient.9  A  variance  in  the  spell- 
ing between  the  name  of  the  person  addressed  and  his  correct  name  is  imma- 
terial where  there  is  no  material  difference  in  the  pronunciation  of  the  two 


names. 


10 


ever,  necessary,  and  mere  knowledge  on  the 
part  of  the  owner  that  the  subcontractor  is 
furnishing  material  or  performing  labor  is  not 
sufficient.  Neeley  v.  Searight,  113  Ind.  316; 
Robbins  v.  Blevins,  109  Mass.  219. 

1.  Waiver  of  Written  Notice.  —  Buckley  v. 
Taylor,  51  Ark.  302. 

2.  Nature  of  Claim  Must  Be  Stated.  —  Tram- 
mell  v.  Hudmon,  86  Ala.  472;  Davis  v.  Liv- 
ingston, 29  Cal.  283;  Hausmann  Bros.  Mfg. 
Co.  v.  Kempfert,  93  Wis.  587. 

3.  Character  of  Materials  Furnished.  —  Davis 
v.  Livingston,  29  Cal.  283. 

In  Reeves  v.  Henderson,  90  Tenn.  521,  the 
nolice  was  held  sufficient  though  the  court 
said  it  would  have  been  in  better  form  if  it 
had  slated  the  nature  of  the  materials  fur- 
nished and  the  labor  performed. 

4.  Statement  of  Amount  Due.  —  Trammell  v. 
Hudmon,  86  Ala.  472;  Davis  v.  Livingston,  29 
Cal.  283;  Davis  v.  Rittenhouse,  etc.,  Co.,  92 
III.  App.  341;  Green,  etc.,  Lumber  Co.  v. 
Bain,  77  111.  App.  17. 

In  Reeves  v.  Henderson,  90  Tenn.  521,  the 
mtice  was  held  sufficient  though  criticised  for 
failure  to  state  the  amount  claimed. 

Sufficiency  of  Statement.  —  Some  cases  hold 
that  the  notice  should  show  the  full  amount  of 
the  claim  before  any  deductions  were  made, 
and  also  the  amount  thereof  after  the  deduc- 
tion of  credits  and  offsets.  Wheeler  v.  Port 
Blakely  Mill  Co.,  2  Wash.  Ter.  71;  Baxter  v. 
Smith,  2  Wash.  Ter.  97.  But  compare  the 
construction  of  a  similar  requirement  in  the 
case  of  the  lien  statement  filed,  infra,  this  sec- 
lion.  5.  g.  (2)  Amount  of  Claim. 

And  in  Henry  v.  Plitt,  84  Mo.  240,  it  was 
held  that  only  the  resulting  balance  need  be 
stated. 

Notice  of  the  "  Probable  Value."  —  See  White- 
side v.  Lebrher,  7  Mont.  473. 

5.  Stating  When  Amount  Due.  —  Green,  etc.. 
Lumber  Co.  v.  Bain,  77  111.  App.  17;  Keefe  v. 
Minehan,  03  111.  App.  586;  Davis  v.  Ritten- 


house, etc.,  Co.,  92  HI.  App.  341;  Huntley 
Mfg.  Co.  v.  Michigan  Cent.  R.  Co.,  76  111. 
App.  387. 

6.  Statement  of  Debtor  —  Sufficiency  of  State- 
ment.— Steinmann  v.  Strimple,  29  Mo.  Aop. 
478;  Bambrick  v.  Webster  Groves  Presb. 
Church  Assoc.,  53  Mo.  App.  225;  Fruin-Bam- 
brick  Const r.  Co.  v.  Jones,  60  Mo.  App.  6; 
Buckley  v.  Taylor,  51  Ark.  302. 

In  the  case  of  Putnam  v.  Ross,  46  Mo.  337, 
the  notice  gave  the  name  of  the  real  debtor, 
but  coupled  with  it  that  of  a  third  person  who 
was  not  liable.  It  was  held  that,  if  the  de- 
fendant was  not  misled  to  his  injury  by  the 
mistake,  the  notice  was  good,  and  that  no  pre- 
sumption would  arise  that  he  was  so  misled. 

Since  either  member  of  a  firm  contracting 
for  the  building  of  a  house  may  be  sued 
alone,  in  such  a  case  the  notice  is  not  invali- 
dated by  alleging  the  demand  to  be  against 
both  members  of  the  firm,  although  but  one  is 
made  a  defendant.  Putnam  v.  Ross,  55  Mo. 
116. 

Naming  Principal  Contractor.  —  A  material- 
man who  furnished  material  to  a  subcontrac- 
tor need  not  state  in  his  notice  the  name  of 
the  general  or  principal  contractor;  the  statute 
only  requires  him  to  state  from  whom  the 
amount  claimed  is  due.  Downey  v.  Higgs, 
41  Mo.  App.  215. 

7.  Stating  to  Whom  Debt  Is  Due.  —  Miller  v. 
Hoffman,  26  Mo.  App.  199.  See  also  Schulen- 
burg  v.  Bascom,  38  Mo.  188. 

8.  Address  to  Owner. —  Legnard7'.  Armstrong, 
18  111.  App.  549,  holding  that  while  notice 
might  be  served  upon  either  the  owner  or  his 
agent,  it  must  be  addressed  to  the  owner. 

9.  Meyer  v.  Christian,  64  Mo.  App.  203. 
But  compare  Fruin-Bambrick  Constr.  Co.  v. 
Jones,  60  Mo.  App.  1,  wherein  a  mistake  in  the 
name  which  was  not  misleading  was  held  im- 
material, the  notice  having  been  properly 
served. 

10.  Gorman  v.  Dierkes,  37  Mo.  576. 
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(9)  Description  of  Property.  —  Under  some  statutes  a  description  of  the 
property  to  be  affected  by  the  lien  is  an  essential  part  of  the  required  notice 
to  the  owner.1 

(10)  Date.  —  The  statutes  of  some  states  require  the  notice  to  be  dated.2 
But  it  seems  that  the  date  is  immaterial,  as  the  notice  takes  effect  as  of  the 
time  when  it  was  served.3    A  failure  to  date  the  notice  is  no  objection  to  its 

sufficiency."* 

(ti)  Signature.  — The  notice  must  be  signed  by  the  lien  claimant.5  The 
fact  that  it  is  in  the  handwriting  of  the  claimant  will  not  cure  the  want  of  a 
signature.6 

(12)  Amendment  of  Notice.  —  The  notice  to  the  owner  cannot  be  amended 
after  the  expiration  of  the  time  within  which  the  statute  requires  it  to  be 
given.7 

d.  Service  of  Notice  —  (1)  Upon  Whom  Made.  —  Under  the  statutes  of 
most  states  the  notice  may  be  served  upon  either  the  owner  personally  or  his 
agent.8  Service  upon  one  not  shown  to  be  the  owner's  agent  is,  of  course, 
not  sufficient.9  Notice  to  an  agent  before  the  agency  is  begun,  or  after  it  has 
terminated,  will  not  ordinarily  affect  the  principal.10  Where  notice  is  required 
to  be  served  upon  the  true  owner,  service  upon  the  owner's  agent  is  not  a 
compliance  with  the  statute.11  Where  there  are  several  joint  owners,  the 
notice  should  be  served  upon  all,  and  the  interest  of  any  joint  owner  not 
served  will  not  be  bound  by  the  lien.12    That  a  copy  of  the  notice  was  left 


1.  Description  of  Property.  —  Paine  Lumber 
Co.  v.  Douglas  Couniy  Imp.  Co.,  94  Wis.  322. 

A  statement  that  the  lien  claimant  "  holds 
a  claim  against  such  building  or  improve- 
ment "  is  a  sufficient  indication  that  he  holds 
it  also  against  the  land  upon  which  the  build- 
ing or  improvement  is  situated.  Henry  v. 
Plitt,  84  Mo.  240. 

Similar  cases  arise  in  connection  with  the 
statement  of  lien  filed.  See  infra,  this  section, 
5.  g.  (4)  Description  of  Property. 

The  Partial  Description  of  the  Premises  affected 
will  not  invalidate  the  notice  of  a  lien  claim 
given  by  a  subconlractor  to  the  owner,  if,  on 
the  rejection  of  it  as  surplusage,  enough  will 
be  left  in  the  notice  to  identify  the  building 
sought  to  be  charged,  and  the  envner  could 
not  have  been  misled.  Bambrick  v.  King,  59 
Mo.  App.  284. 

2.  Dating  Notice.  —  See  Wetenkamp  v. 
Billigh,  27  111.  App.  585. 

3.  Rosenberg  v.  Union  Iron,  etc.,  Co.,  63 
111.  App.  99. 

4.  Rosenberg  v.  Union  Iron,  etc.,  Co.,  63  111. 
App.  99. 

5.  Signature  Necessary. —  Davis  v.  Livings- 
ton, 29  Cal.  283;  Wetenkamp  v.  Billigh,  27  111. 
App.  5S5;  Schulenburg  v.  Bascom,  38  Mo.  188. 

Signature  of  Partnership.  —  A  notice  by  a  firm 
signed  in  the  presence  and  by  the  authority 
of  the  firm,  though  not  individually  by  one  of 
the  members,  is  sufficiently  signed.  Williams 
v.  Bradford,  (N.  J.  tSqi)  21  Atl.  Rep.  331. 

Signature  of  Corporation.  —  A  notice  by  a  sub- 
contractor, which  is  a  corporation,  to  the  owner 
of  (he  property,  of  an  intention  to  claim  a  lien 
is  not  insufficient  because  signed  by  such  sub- 
contractor by  its  attorney  and  without  the  seal 
of  the  corporation.  Cary-Lombard  Lumber 
Co.  v.  Fullenwider,  150  111.  620. 

6.  Davis  v.  Livingston,  29  Cal.  283. 

7.  Amendment.  —  Paine  Lumber  Co.  v. 
Douglas  County  Imp.  Co.,  94  Wis.  322. 

Other  analogous  cases  arise  where  it  is 


sought  to  amend  the  lien  claims  filed  and  re- 
corded.   See  infra,  XIV,  5.  i.  Amendment  of 

Statement. 

8.  Service  on  Owner  or  Agent.  —  Munster  v. 
Doyle,  50  111  App.  672;  Legnard  v.  Arm- 
strong, 18  111.  App.  549;  Smith-Anthony  Stove 
Co.  v.  Speib,  65  Mo.  App.  87;  Shaw  v,  Bryan, 
39  Mo.  App.  523;  Henry  v.  Bunker,  22  Mo. 
App.  650;  Baumbach  Co.  v.  Lanbe,  99  Wis.  171. 

Service  upon  the  Agent  as  Owner  is  sufficient. 
Shaw  v.  Bryan,  39  Mo.  App.  523. 

Service  upon  a  Member  of  a  Church  Building 
Committee  of  an  unincorporated  religious  soci- 
ety is  sufficient.  Padgitt  v.  Dallas  Brick,  etc., 
Co.,  (Tex.  Civ.  App.  1S99)  51  S.  W.  Rep.  529. 

Service  upon  a  Trustee  is  sufficient.  Grace 
Nesbitt,  109  Mo.  9. 

9.  Agency  Must  Be  Proved.  —  Gross  v.  Bu'ler, 
72  Ga.  1S7.  See  Wilisie  v.  Harvey,  114  Mich. 
131. 

The  Burden  of  Proving  Agency  is  upon  the  lien 
claimant,  and  evidence  merely  that  the  alleged 
agent  acted  as  agent  for  the  owner  in  making 
the  settlement  with  the  contractors,  and  pay- 
ing them  the  contract  price  for  the  building,  is 
insufficient  to  raise  the  presumption  that  he 
was  the  owner's  agent  for  the  purpose  of  re- 
ceiving service  of  the  notice.  Anderson  v. 
Volmer,  83  Mo.  403. 

Notice  to  an  Agent  Whose  Powers  Are  Limited 
to  reniing  offices  in  the  building  d uring  the 
owner's  absence  is  not  sufficient.  Henry  v. 
Bunker,  22  Mo.  App.  650. 

An  Architect  with  the  usual  powers  and 
duties  is  not  an  agent  upon  whom  notice  can 
be  served.  Langenheim  v.  Anschutz-Brad- 
berry  Co.,  2  Pa.  Super.  Ct.  2S5. 

10.  Notice  Before  or  After  Agency.  —  Anderson 
v.  Volmer,  83  Mo.  403. 

11.  Service  on  Agent  Insufficient  unless  Author- 
ized  by  Statute. —  Bullard  v.  Dudley  101  Ga. 
299;  Pou  v.  Covington,  etc.,  R.  Co.  84  Ga.  311. 

12.  Several  Joint  Owners.  —  Mantonya  r\ 
Reilly,  83  III.  App.  275,  affirmed  184  111.  183. 
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with  the  town  clerk,  although  not  required,  is  immaterial  where  the  owner 
was  properly  served.' 

(2)  By  Whom  Made.  —  In  the  absence  of  any  statutory  provision  pre- 
scribing how  the  notice  shall  be  served,  service  may  be  made  by  any  one  who 
would  be  a  competent  witness  or  by  any  officer  authorized  to  serve  writs  or 
other  process  of  a  court.2  The  service  is  not  process  and  need  not  be  served 
by  an  officer.3 

(3)  Mode  of  Service.  ■  ■  -  Where  the  statute  merely  requires  notice  to  be 
given  to  the  owner  or  his  agent,  actual  personal  notice  is  intended,4  and  in 
order  to  be  sufficient  the  notice  must  be  delivered  directly  to  the  person  to 
be  notified.  Service  by  leaving  the  notice  at  the  residence  with  a  member  of 
the  family  is  not  sufficient,  though  such  service  may  be  authorized  and  deemed 
personal  service  in  the  case  of  process.5  Notice  sent  by  mail  is  not  sufficient. u 
The  place  of  residence  of  the  owner  or  the  fact  that  he  is  out  of  the  state  will 
not  excuse  the  failure  to  notify  him  personally.7  Under  some  statutes,  where 
the  owner  or  his  agent  is  not  to  be  found  in  the  county  the  notice  may  be 
served  by  filing  in  the  clerk's  office.**  The  mode  or  manner  of  service  is 
immaterial  if  it  is  shown  that  the  owner  actually  received  the  notice  within 
the  time  limited." 

(4)  Proof  of  Service.  —  Service  of  notice  should  be  proved  by  testimony 
of  witnesses  in  the  same  manner  as  any  other  fact  is  proved.  The  return  of 
a  sheriff  or  constable  who  served  the  notice  is  not  even  admissible  evidence, 
since  it  is  only  where  an  act  is  done  by  such  officer  in  the  performance  of  some 
official  duty  imposed  upon  him  by  law  that  his  return  becomes  sufficient  or 
admissible  evidence  of  his  action.10 

e.  Effect  of  Notice.  —  The  giving  of  notice  to  the  owner  operates  as 
an  attachment  without  the  expense  of  a  suit.11  In  the  case  of  lien  by  subro- 
gation the  notice  practically  operates  as  a  garnishment  of  the  amount  due  the 
principal  contractor  from  the  owner. 12 

3.  Demand  of  Payment.  —  In  a  few  states  the  statute  requires  a  demand  for 
payment  to  be  made  upon  the  debtor  as  a  condition  precedent  to  the  insti- 
tution of  proceedings  to  establish  and  enforce  a  lien.13    In  the  absence  of 

1.  VVaterbury  Lumber,  etc.,  Co.  v.  Coogan,  Mo.  App.  217;  Miller  v.  Hoffman,  26  Mo.  App. 
73  Conn.  519.  199. 

2.  Hassett  v.  Rust,  64  Mo.  328,  holding  that  It  may  appear  inferentially  that  the  notice 
notice  might  be  served  by  a  constable.  was  received  in  time  by  the  owner.    Miller  v. 

3.  Notice  Is  Not  Process.  —  Bassett  v.  Berto-  Hoffman,  26  Mo.  App.  199. 

relli,  92  Tenn.  548.  10.  Return  of  Officer  Insufficient  to  Show  Service. 

4.  Personal  Service  Necessary.  —  Carney  v.  — Miller  v.  Hoffman,  26  Mo.  App.  205;  Pool 
Tully,  74  111.  375;  Peck  v.  Hinds,  68  111.  App.      v.  Wedemeyer,  56  Tex.  299. 

319;  Meyer  v.  Christian,  64  Mo.  App.  205.  11.  Equivalent  to  Attachment.  —  Davis  v.  Liv- 

5.  Leaving  Notice  at  Residence  with  Member  of     ingston,  29  Cal.  283. 

Family.  — ■  Meyer  v.  Christian,  64  Mo.  App.  203;  12.  See  infra,  XV.  r.  b.  (2)  Li  ens  by  Subrogatior , 

L.  H.  Rutnsey  Mfg.  Co.  v.  Baker,  35  Mo.  App.  Notice  Operates   as  Statutory  Assignment. — 

217;  Ryan  v.  Kelly,  9  Mo.  App.  396.  Wightman  v.  Brenner,  26  N.  J.  Eq.  489. 

Service  upon  the  Wife  of  the  Owner  is  insuffi-  13.  Demand  Necessary — New  Jersey  Statute. — 

cient,  where  it  is  not  shown  that  the  husband  Bayonne  Bldg.  Assoc.  No.  2  v.  Williams,  59 

aciually  rereived  the  notice  or  was  away  from  N.  J.  Eq.  617;  Williams  v.  Bradford,  (N.  J. 

home  at  the  time  of  attempted  service.    Meyer  1891)  21  Atl.  Rep.  331;  Flaherty  v.  Atlantic 

v.  Christian,  64  Mo.  App.  203.  Lumber  Co.,  58  N.  J.  Eq.  467;  Wightman  v. 

6.  Service  by  Mail.  —  Carney  v.  Tully,  74  111.  Brenner,  26  N.  J.  Eq.  489;  Reeve  v.  Elmen- 
375;  Peck  v.  Hinds,  68  111.  App.  319.  dorf,  38  N.  J.  L.  125;  Craig  v.  Smith,  37  N.  L 

7.  Absence  from  State  No  Excuse  for  Failure  to  L.  549;  Slingerland  v.  Binns,  56  N.  J.  Eq.  413. 
Make  Personal  Service. —  Pou  v.  Covington,  etc..  The  Amount  Demanded  Must  Not  Exceed  the 
R.  Co.,  84  Ga.  3 1 1 ;  Hewitt  v.  Truitt,  23  Mo.  Amount  Due.  —  The  claimant  cannot  demand 
App.  441.  payment,  and  serve  notice,  and  afterwards 

8.  Service  by  Filing  in  Clerk's  Office.  —  Charles  give  credits  on  the  sum  demanded  and  noticed, 
Biumbach  Co.  v.  Laube,  99  Wis.  17L  which  were  allowable  at  the  time  demand  was 

9.  Mode  of  Service  Immaterial  if  Actually  Re-  made.  Flaherty  v.  Atlantic  Lumber  Co.,  58 
ceived.  —  Fruin-Bambrick  Constr.  Co.  v.  Jones,  N.  J.  Eq.  467. 

60.  Mo.  App.  1;  Rumsey  Mfg.  Co.  v.  Baker,  35  Under  the  Georgia  Statute  of  1868  and  the 
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express  statutory  provision,  a  demand  is  not  necessary  before  bringing  suit  to 
enforce  the  lien.1 

4.  Furnishing  Owner  with  Periodic  Accounts.  —  In  New  Hampshire  a  laborer 
or  materialman,  after  having  given  notice  of  his  intention  to  claim  a  lien, 
must  render  an  account  to  the  owner  or  his  agent  "  as  often  as  once  in  thirty 
days"  of  the  labor  performed  and  materials  furnished  during  the  thirty  days, 
and  a  failure  to  do  so  operates  as  a  waiver  of  the  lien  for  the  preceding  thirty 
days,  but  not  for  labor  performed  and  materials  furnished  subsequently  as  to 
which  the  required  account  is  furnished.2 

5.  Filing  and  Recording  Statement  of  Claim  —  a.  Necessity  —  (i)  In  Gen- 
eral. —  It  is  a  very  general  statutory  requirement  for  the  acquisition  or  per- 
fection of  a  mechanic's  or  materialman's  lien  that  a  statement  of  the  claim 
shall  be  filed  or  recorded  at  a  designated  place  and  within  a  designated  time, 
and  a  compliance  with  such  a  requirement  is  necessary  in  order  to  fix  the  lien, 
which,  until  such  compliance,  is  inchoate  merely.3    Under  some  statutes, 


amendment  of  1870,  creating  a  lien  in  favor  of 
the  owners  of  sawmilis,  it  was  necessary  in 
order  to  establish  the  lien  that  a  demand  of 
payment  for  the  lumber  furnished  should  be 
made  not  only  of  the  person  to  whom  the 
lumber  was  furnished,  but  where  such  person 
has  assigned  the  property  to  another  who  is  in 
possession  of  the  premises,  there  should  be  a 
demand  of  the  assignee  also.  Porter  v.  Lively, 
45  Ga.  159. 

1.  Duckwall  v.  Jones,  156  Ind.  682;  Fergu- 
son v.  Despo,  8  Ind.  App.  523. 

2.  Monthly  Account  of  Labor  and  Materials.  — 

Lawson  v.  Kimball,  68  N.  H.  549. 

3.  Filing  and  Recording  Necessary  —  United 
States.  —  Houston  First  Nat.  Bank  v.  Evving, 
(C.C.  A.)  103  Fed.  Rep.  16S;  Jessup  v.  Atlantic, 
etc.,  R.  Co.,  3  Woods(U.  S.)44i;  Central  Trust 
Co.  v.  Richmond,  tic,  R.  Co.,  (C.  C.  A  )  68 
Fed  Rep.  90;  Tod  v.  Kentucky  Union  R.  Co., 
(C.  C.  A.)  52  Fed.  Rep.  241;  Reynolds  v.  Man- 
hattan Trust  Co.,  83  Fed.  Rep.  593,  55  U.  S. 
App.  96. 

Alabama.  —  Long  v.  Pocahontas  Coal  Co., 
117  Ala.  587;  Osborn  v.  Johnson  Wall  Paper 
Co.,  99  Ala.  309;  Cook  v.  Rome  Brick  Co.,  98 
Ala.  409;  Wadsworth  v.  Hodge,  88  Ala.  500; 
Bell  v.  Teague,  85  Ala.  211 ;  Line,  etc.,  Co.  v. 
Jones,  79  Ala.  156;  Bedsole  v.  Peters,  79  Ala. 
133;  Monlgomery  Iron  Works  v.  Dorman,  78 
Ala.  218;  Turner  v.  Robbins,  78  Ala.  592; 
Young  v.  Stoutz,  74  Ala.  574;  Chandler  v. 
Hanna,  73  Ala.  390;  Welch  v.  Porter,  63  Ala. 
225. 

Arkansas.  —  Wood  v.  King,  57  Ark  284; 
Kizer  Lumber  Co.  v.  Mosely,  56  Ark. 
Tenney  v.  Sly,  54  Ark.  93;  Anderson  7' 
mans,  49  Ark.  475;  Chaffin  v.  McFadden,  41 
Ark.  42;  Murray  v.  Rapley,  30  Ark.  568; 
Arkansas  Cent.  R.  Co.  v.  McKay,  30  Atk.  682; 
Hicks  v.  Branton,  21  Ark.  186. 

California.  —  Madera  Flume,  etc.,  Co.  v. 
Kendall,  120  Cal.  182,  65  Am.  St.  Rep.  177; 
Corbett  v.  Chambers,  109  Cal.  178;  Davis  v. 
MacDonough,  109  Cal.  547;  Pacific  Mut.  L. 
Ins.  Co.  v.  Fisher,  106  Cal.  224;  Buell  v. 
Brown,  131  Cal.  158;  Willamette  Steam  Mills 
Lumbering,  etc.,  Co.  v.  Los  Angeles  College 
Co.,  94  Cal.  229;  Willamette  Steam  Mills  Co. 
v.  Kremer,  94  Cal.  205;  Southern  California 
Lumber  Co.  v.  Schmitt,  74  Cal.  625;  Russ 
Lumber,  etc.,  Co.  v.  Garrettson,  87  Cal.  589; 


544; 
Sea- 


Tredinnick  v.  Red  Cloud  Consol.  Min.  Co.,  72 
Cal.  78;  Mclntyre  v.  Trautner,  63  Cal.  429; 
Preston  v.  Sonora  Lodge,  39  Cal.  116;  Davis 
v.  Livingston,  29  Cal.  283.  See  also  Bridge- 
port First  Nat.  Bank  v.  Perris  Irrigation  Dist., 
107  Cal.  55. 

Colorado.  —  Rialto  Min.,  etc.,  Co.  v.  Lowell, 
23  Colo.  253;  Cary  Hardware  Co.  v.  McCarty, 
10  Colo.  App.  200;  Denver  Hardware  Co.  v. 
Croke,  4  Colo.  App.  530.  See  also  Schiadsky 
v.  Dunklee,  9  Colo.  App.  394. 

Connecticut.  —  Hartford  Bldg.,  etc.,  Assoc. 
v.  Goldreyer,  71  Conn.  95;  Westland  v.  Good- 
man. 47  Conn.  83. 

District  of  Columbia.  — Landvoight  v.  Melo- 
vich.  1  App.  Cas.  (D.  C.)  498. 

Georgia.  —  New  Ebenezer  Assoc.  v.  Gress 
Lumber  Co.,  8g  Ga.  125,  Cherry  v.  North,  etc., 
R.  Co.,  65  Ga.  633;  Tanner  v.  Bell,  61  Ga. 
584. 

Illinois.  —  Mcintosh  v.  Schroeder,  154  111. 
520,  affirming  55  111.  App.  149;  Whitlow  v. 
Champlin,  52  111.  App.  644;  Schroth  v.  Black, 
50  111.  App.  168. 

Indiana.  — Jenckes  v.  Jenckes,  145  Ind.  624: 
McElwaine  z.  Hosey,  135  Ind.  481;  Adams  v. 
Shaffer,  132  Ind.  331;  Barker  v.  Buell.  35  Ind. 
297;  McKinney  v.  Springer,  6  Blackf.  (Ind.) 
511 ;  Millikin  v  Armstrong,  17  Ind.  456;  Waldo 
v.  Walters,  17  Ind.  534;  Green  'v.  Green.  16 
Ind.  253,  79  Am.  Dec.  42S;  Barnett  v.  Stevens, 
16  Ind.  App.  420:  Clark  e-.  Huey,  12  Ind.  App. 
224;  Minnich  v.  Darling,  8  Ind.  App.  539: 
Sulzer-Vogt  Mach.  Co.  v.  Rushville  WaterCo.. 
(Ind.  App.  1901)  60  N.  E.  Rep.  464;  Sandiford 
v.  Shideler,  (Ind.  App.  1901)  60  N.  E.  Rep.  168. 

Iowa.  —  Epeneter  v.  Monlgomery  Countv, 
98  Iowa  159. 

Kansas.  —  Newman  v.  Brown,  27  Kan.  117. 

Kentucky.  —  Frailey  v.  Winchester,  etc.,  R. 
Co.,  96  Ky.  570;  Louisville  Bldg.  Assoc.  v. 
Korb,  79  Ky.  190.  But  see  Cunnungham  v. 
Fischer,  (Ky.  1899)  4S  S.  W.  Rep.  993. 

Louisiana.  —  See  also  Wheelwright  v.  St. 
Louis,  etc..  Canal,  etc.,  Co.,  48  La.  Ann.  606; 
Hoy  v.  Petetman,  28  La.  Ann.  289. 

Maine.  —  Billings  v.  Martin,  (Me.  1887)  10 
Atl.  Rep.  445 

Maryland.  —  Baker  v.  Winter,  15  Md.  1; 
Carson  v.  White,  6  Gill  (Md.)  17. 

Michigan.  —  Comstock  v.  McEvoy,  52  Mich. 
324. 

384  •      Volume  XX. 


Formal  Requisites 


MECHANICS'  LIENS. 


of  Lien. 


however,  it  is  not  necessary  to  file  or  record  the  claim,  the  lien  attaching 
simply  by  the  performance  of  labor  or  the  furnishing  of  materials.1  A  pro- 
vision of  the  mechanic's-lien  law  requiring  a  claim  of  lien  to  be  filed  does  not 
apply  to  liens  claimed  under  another  statute  which  does  not  require  such 
filing.2  In  other  states  the  filing  of  a  lien  statement  is  not  essential  to  the 
creation  of  a  lien,  but  only  to  preserve  it  against  purchasers  or  incumbrancers 
in  good  faith  and  without  notice  whose  rights  accrued  after  the  expiration  of 
the  time  fixed  for  filing  the  statement.3 

Owner  in  Failing  Circumstances.  —  In  one  state,  at  least,  the  filing  of  the  claim 
is  dispensed  with  where  the  owner  is  in  failing  circumstances  and  the  claim  is 
made  a  preferred  debt.4 

Minnesota.  —  Meyer  v.  Berlandi,  39  Minn. 
438;  Kruse  v.  Thompson,  26  Minn.  424. 

Missouri. — Gault  v.  Soldani,  34  Mo.  150; 
Stebed  v.  Stock,  31  Mo.  456;  Schulenburg  v. 
Gibson,  15  Mo.  281;  Viti  v.  Dixon,  12  Mo.  479; 
Hydraulic  Press  Brick  Co.  v.  McTaggart,  76 
Mo.  App.  347. 

Nebraska.  —  Cummins  v.  Vandeventer,  52 
Neb.  478;  Drexel  v.  Richards,  48  Neb.  322; 
Wells  v.  David  Cily  Imp.  Co.,  43  Neb.  366; 
Wakefield  v.  Laley,  39  Neb.  285;  Noll  v. 
K;nneally,  37  Neb.  879. 

New  Mexico.  —  Texas,  etc.,  R.  Co.  v.  Oman, 
3  N.  Mex.  365  See  Ford  v.  Springer  Land 
Assoc.,  8  N.  Mex.  50. 

New  York.  —  Bates  v.  Salt  Springs  Nat. 
Bank,  157  N.  Y.  322;  Mack  v.  Colleran,  136  N. 
Y.  617;  Rafter  v.  Sullivan,  (Supm.  Ct.  Spec. 
T.)  13  Abb.  Pr.  (N.  Y.)  262;  Brown  v.  Zeiss,  9 
Daly  (N.  Y.)  240;  English  v.  Lee,  63  Hun  (N. 
Y.)  572;  Foster  v.  Schneider,  50  Hun  (N.  Y.) 
151;  Moran  v.  Murray  Hill  Bank,  58  N.  Y. 
Super.  Ct.  199:  McMahon  v.  Hodge,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  234;  Sampson  v.  Buf- 
falo, etc.,  R.  Co.,  4  Thomp.  &  C.  (N.  Y.)  600. 
But  see  Graff  v.  Rosenbergh,  (C.  PI.  Spec.  T.) 
6  Abb.  Pr.  N.  S.  (N.  Y.)  428,  note. 

Oregon.  —  Henry  v.  Hand,  36  Oregon  492; 
Whitiier  v.  Blakely,  13  Oregon  546, 

Pennsylvania.  —  Brown's  Estate,  152  Pa.  St. 
401;  Horf's  Appeal,  102  Pa.  St.  218;  Russell 
v.  Bell,  44  Pa.  St.  47;  Bolton's  Appeal,  3 
Grant  Cas.  (Pa.)  204;  Lewis  v.  Morgan,  n  S. 
&  R.  (Pa  )  234. 

South  Dakota.  —  Albright  v.  Smith,  3  S, 
Dak.  631. 

Tennessee.  —  Green  v.  Williams,  92  Tenn. 
220;  Montgomery  v.  Rich,  3  Tenn.  Ch.  660. 

Texas.  —  Lippencott  v.  York,  86  Tex.  280; 
Lyon  v.  Logan,  68  Tex.  521,  2  Am.  St.  Rep. 
511;  Cameron  v.  Marshall,  65  Tex.  8;  Pool  v. 
WeJemeyer,  56  Tex.  297;  Huck  v.  Gaylord, 
50  Tex.  578;  Lee  v.  Phelps,  54  Tex.  367;  Gil- 
mer v.  Wells,  17  Tex.  Civ.  App.  436. 

Utah.  —  Culmer  v.  Caine,  22  Utah  217. 

Virginia.  —  Gilman  v.  Ryan,  95  Va.  494; 
Franklin  St.  M.  E.  Church  v.  Davis,  85  Va.  194; 
Shackleford  v.  Beck,  80  Va.  576;  Boston  v. 
Chesapeake,  etc.,  R.  Co.,  76  Va.  180;  Mer- 
chants, etc.,  Sav.  Bank  v.  Dashiell,  25  Gratt. 
(Va.)6ai;  A.  F.  Withrovv  Lumber  Co.  v.  Glas- 
gow Invest.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  863, 
affirming  92  Fed.  Rep.  760.  See  also  Taylor 
v.  Netherwood,  91  Va.  88. 

Washington,  —  U.  S.  Savings,  etc.,  Co.  v. 
Jones,  9  Wash.  440;  Pacific  Mfg.  Co.  v.  Brown, 
8  Wash.  3^1;  Whittier  v.  Stetson,  etc.,  Mill 
Co.,  6  Wash.  190,  36  Am.  St.  Rep.  149;  John- 
20  C.  of  L. — 25 


ston  v.  Harrington,  5  Wash.  79;  Fairhaven 
Land  Co.  v.  Jordan,  5  Wash.  733;  Sagmeister 
v.  Foss,  4  Wash.  320;  Jewell  v.  Darlington, 
1  Wash.  Ter.  601. 

West  Virginia.  —  U.  S.  Blowpipe  Co.  v. 
Spencer,  40  W.  Va.  706;  Mayes  v.  Ruffners,  8 
W.  Va.  384. 

Wisconsin.  —  Brown  v.  Edward  P.  Allis  Co., 
98  Wis.  120;  Alfree  Mfg.  Co.  v.  Henry,  96  Wis. 
327;  Goodman  v.  Baerlocher,  88  Wis.  287; 
Scott  v.  Christianson,  (Wis.  1901)  85  N.  W. 
Rep.  658;  Thompson  v.  Milwaukee,  69  Wis. 
492;  Doreslan  v.  Krieg,  66  Wis.  610;  Wright 
v.  Allen,  26  Wis.  661;  Dewey  v.  Fifield,  2  Wis. 
73;  Dean  v.  Wheeler,  2  Wis.  224. 

Wyoming.  —  Wyman  v.  Quayle,  (Wyo.  1901) 
63  Pac.  Rep.  988. 

Canada.  —  Currier  v.  Friedrick,  22  Grant  Ch. 
(U.  C.)  243;  Hynes  v.  Smith,  27  Grant  Ch.  (U. 
C.)  150;  Lucas  v.  Redward,  9  Hawaii  23. 

See  also  generally  infra,  this  subdivision,  g. 
Contents  and  Sufficiency  of  Lien  Statement. 

1.  Clark  v.  Moore,  64  111.  273,  (decided  undei 
Act  of  1872). 

2.  Cunningham  v.  Fischer,  (Ky.  1899)  48  S. 
W.  Rep.  993. 

3.  Necessary  Only  as  Against  Subsequent  Pur- 
chasers and  Incumbrancers  —  United  States.  — 
Brooks  v.  Burlington,  etc.,  R.  Co.,  101  U.  S. 
443 ;  Reynolds  v.  Manhattan  Trust  Co.,  83  Fed. 
Rep.  593,  55  U.  S.  App.  96;  Wisconsin  Trust 
Co.  v.  Robinson,  etc.,  Co.,  (C.  C.  A.)  68  Fed. 
Rep.  778. 

Dakota.  —  Sarles  v.  Shallow,  5  Dak.  109. 

Iowa.  —  Peatman  v.  Centerville  Light,  etc., 
Co  ,  105  Iowa  1,  67  Am.  St.  Rep.  276;  Lee  v. 
Hoyt,  101  Iowa  101 ;  Chicago  Lumber  Co.  v. 
Des  Moines  Driving  Park,  97  Iowa  25;  Na- 
tional Lumber  Co.  v.  Bowman,  77  Iowa  706; 
Bissell  v.  Lewis,  56  Iowa  231;  Neilson  v.  Iowa 
Eastern  R.  Co.,  44  Iowa  73;  Evans  v.  Tripp, 
35  Iowa  372;  Kidd  v.  Wilson,  23  Iowa  464; 
Noel  v.  Temple,  12  Iowa  281;  Curtis  v.  Broad- 
well,  66  Iowa  662;  Hoskins  v.  Carter  66  Iowa 
638. 

Michigan.  —  Kirkwood  v.  Hoxie,  95  Mich. 
62,  35  Am.  St.  Rep.  549  (decided  under  law 
of  1885). 

Nebraska.  —  Doolittle  v.  Plenz,  16  Neb.  153. 
South  Dakota.  —  Hill  v.  Alliance  Bldg.  Co., 
6  S.  Dak.  160,  55  Am.  St.  Rep.  S19. 

4.  Owner  in  Failing  Circumstances  —  Indiana 
Statute.  —  Jenckes  v.  Jenckes,  145  Ind.  624. 

The  Indiana  statute  creating  a  lien  without 
notice  in  case  the  person,  firm,  or  corporation 
shall  be  in  failing  circumstances,  is  remedial 
and  specific  in  its  terms,  and  is  limited  in  its 
operation  to  the  specified  class  of  service  men- 
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Under  the  Texas  Statute,  the  contract  under  which  the  lien  is  claimed  if  in 
writing,  or  an  itemized  account  of  the  claim  supported  by  affidavit,  if  the 
contract  is  oral,  must  be  filed  and  recorded.1 

Excuse  for  Not  Filing  Lien.  —  It  has  been  held  that  where  the  person  entitled 
to  the  lien  is  prevented  by  the  act  of  the  owner  from  complying  with  the  law, 
such  act  will  excuse  the  nonperformance  of  the  duty  imposed  by  the  statute.2 
The  appointment  of  a  receiver  for  the  property  upon  which  the  improvement 
is  being  erected  will  not  excuse  the  failure  to  file  and  record  the  statement 
required  by  statute.3  Where  the  contract  expressly  reserves  a  lien,  such  lien 
is  valid  as  between  the  parties,  although  the  contract  is  not  recorded  in  the 
manner  required  by  statute  in  the  case  of  an  ordinary  mechanic's  lien.4 

(2)  As  Against  Owner  or  Of  her  Contracting  Party-  —  In  some  states  it  is 
held  that  as  between  the  parties  to  the  contract,  or  as  against  the  owner  of 
the  property,  it  is  not  necessary  to  file  and  record  the  claim  in  order  to  create 
and  preserve  the  lien,5  the  filing  and  record  being  necessary  only  as  against 


tioned  therein,  and  does  not  extend  to  erections 
or  structures  other  than  those  thus  designated. 
The  implements,  boiler,  engine,  shafting, 
beam,  derrick,  reel,  rope,  and  drill  put  in  place 
and  action  for  boring  a  well,  do  not  constitute 
a  mill  within  the  meaning  of  the  statute,  and 
h  encealiencan  exist  forihem  only  when  notice 
is  filed.    McElwaine  v.  Hosey,  135  Ind.  481. 

Such  statute  does  not  entitle  the  holder  of 
the  preferred  claim  to  payment  in  full  out  of 
the  general  assets  of  the  estate,  but  creates 
merely  a  specific  preference  reaching  only  the 
specific  fund  derived  from  property  to  which 
Ihe  lien  would  attach.  Goodbub  v.  Hornung, 
T27  Ind.  181. 

The  words  "  the  above-mentioned  claims" 
in  ihe  statute  include  not  only  debts  due  labor- 
ers for  wages,  but  also  debts  due  mechanics, 
materialmen,  contractors,  and  others  as  men- 
tioned in  the  preceding  clauses  of  the  seciion. 
Goodbub  v.  Hornung,  127  Ind.  181;  Jenckes 
v.  Jenckes,  145  Ind.  624.  See  also  McElwaine 
v.  Hosey,  135  Ind.  481. 

1.  Filing  Contract  or  Itemized  Statement  — 
Texas  Statute. —  Rev.  Stat.  Tex.  1895,  §  3295; 
Warner  Elevator  Mfg.  Co.  v.  Maverick,  88 
Tex.  489;  Lyon  v.  Ozee,  66  Tex.  95;  Cameron 
v.  Marshall,  65  Tex.  7;  Reese  v.  Corlevv,  60 
Tex.  70;  Martin  v.  Roberts,  57  Tex.  564;  Lee 
v.  O'Brien,  54  Tex.  635;  Ferguson  v.  Ashbell, 
53  Tex.  245;  Tinsley  v.  Boykin.  46  Tex.  598; 
Burke  v.  Brown,  10  Tex.  Civ.  App.  298;  State 
v.  Cherokee  Mfg.  Co.,  2  Tex.  Civ.  App.  588; 
Riter  v.  Houston  Oil  Refining,  etc.,  Co.,  19 
Tex.  Civ.  App.  516;  Cameron  v.  Terrall,  (Tex. 
Civ.  App.  1896)  36  S.  VV.  Rep.  142;  Warner 
Elevator  Mfg.  Co.  v.  Houston,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  407;  Whiteselle  t:  Texas 
Loan  Agency,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  309.  See  Lyon  v.  Elset,  72  Tex.  304; 
Po^l  v.  Wedemyer,  56  Tex.  287. 

When  the  contract  is  in  writing,  filing  and 
recording  a  verified  account  is  not  a  substan- 
tial compliance  with  the  statute.  Land  Morlg. 
Bank  v.  Quanah  Hotel,  (Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  573,  wherein,  however,  it  was 
held  that  the  evidence  was  sufficient  lo  show 
that  the  contract  was  verbal. 

2.  Filing  Prevented  by  Act  of  Owner. —  Mc- 
Cormick  7).  Lawton  3  Neb.  449;  Warner  Ele- 
vator Mfg.  Co.  v.  Maverick,  88  Tex.  493  [citing 
Warren  v.  Smith,  44  Tex.  245;  Read  v.  Gilles- 


pie, 64  Tex.  42;  Trammell  v.  Mount,  68  Tex. 
215;  Ellis  v.  Baits,  26  Tex.  703].  See  Pedretii 
v.  Stichtenoth,  3  Ohio  Cir.  Dec.  564,  6  Ohio 
Cir.  Ct.  517;  Strang  v.  Pray,  89  Tex.  527. 

3.  Appointment  of  Eeceiver.  —  A.  F.  Withrow 
Lumber  Co.  v.  Glasgow  Invest.  Co.,  (C.  C.  A.) 
101  Fed.  Rep.  863,  (C.  C.  A.)  106  Fed.  Rep.  363, 
affirmed  92  Fed.  Rep.  760;  Jessup  v.  Atlantic, 
etc.,  R.  Co.,  3  Woods  (U.  S.)  441;  Houston 
First  Nat.  Bank  v.  Ewing,  (C.  C.  A.)  103  Fed. 
Rep.  168;  Filer,  etc., Co.  v.  Empire  LumberCo., 
91  Ga.  657.  See  also  Philadelphia  Seventh  Nat. 
Bank  v.  Shenandoah  Iron  Co.,  35  Fed.  Rep. 
43(>- 

4.  Lien  Reserved  by  Contract.  —  Lippencott  v. 
York,  86  Tex.  276;  Lignoski  v.  Crooker.  86 
Tex.  324;  Myers  v.  Humphries,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep  812;  Phelps,  etc., 
Windmill  Co.  v.  Parker,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  365;  Farrell  v.  Palestine  Loan 
Assoc.,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
814.  See  Huck  v.  Gaylord,  50  Tex.  582.  See 
also  Martin  v.  Roberts,  57  Tex.  568;  Taylor  v. 
Huck,  65  Tex.  241;  Claes  v.  Dallas  Home- 
stead, etc.,  Assoc.,  83  Tex.  53;  Mundine  v. 
Berwin,  62  Tex.  343. 

5.  Filing  Unnecessary  —  United  States.  —  Wis- 
consin Trust  Co.  v.  Robinson,  etc.,  Co.,  (C.  C. 
A  )  68  Fed.  Rep.  778. 

Illinois.  —  Le  Forgee  v.  Colby,  69  111.  App. 
443;  Orr,  etc..  Hardware  Co.  v.  Needham  Co., 
51  III.  App.  57;  Berndt  v.  Arml.necht,  50  III. 
App.  467;  Moore  v.  Parrish,  50  111.  App.  233. 
See  also  Schroth  v.  Black,  50  111.  App.  168; 
Heidenbluth  v.  Rudolph,  50  111.  App  24a, 
affirmed  152  111.  316.  Contra,  Mcintosh  v. 
Schroeder,  154  111.  520.  Bui  compare  Boals  -'. 
Intrup,  40  111.  App.  62,  in  which  case  it  was 
held  that  the  provision  of  section  28  of  the 
statute,  that  "  no  creditor  shall  be  allowed 
to  enforce  a  lien  created  under  the  provisions 
of  this  act  as  against  or  to  the  piejudice  of 
any  other  creditor  or  incumbrancer  or  pur- 
chaser, unless  a  claim  for  a  lien  shall  have 
been  filed  with  the  clerk  of  the  circuit  court  as 
provided  by  section  4  of  this  act,"  etc.,  did  not 
obviate  the  necessity  of  filing  the  verified  state- 
ment provided  for  in  section  4  as  against  the 
owner.  See  also  Shinn  v.  Matheny,  48  III.  App. 
135,  in  which  case  the  court  inclined  to  this 
view,  but  did  not  decide  the  point. 

Iowa,  —  Hoppes  v.  Baie,  105  Iowa  64S;  Peat- 
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third  persons,  incumbrancers,  and  purchasers.1  But  under  statutes  which 
draw  no  distinction  between  the  right  of  the  parties  themselves  and  third 
persons,  the  court  has  no  right  to  draw  a  distinction,  and  even  as  against  the 
owner  or  other  contracting  party  the  claim  must  be  filed  and  recorded  in 
accordance  with  the  statute  or  no  lien  will  exist.2  Where  the  contract  of  the 
owner  with  the  original  contractor  is  void  because  not  recorded  as  required 
by  statute,  subcontractors  must  file  and  record  their  claims  although  the  stat- 
ute declares  that  in  such  a  case  subcontractors  shall  be  deemed  to  have  con- 
tracted directly  with  the  owner  and  shall  have  a  lien.3  As  between  the  lien 
claimant  and  the  owner,  the  filing  and  recording  of  the  claim  has  been  held 
unnecessary  when  suit  to  enforce  the  lien  is  begun  within  the  time  limited  by 
statute  for  filing  the  statement,  the  bringing  of  the  suit .  being  sufficient  to 
answer  all  the  purposes  of  filing  ami  recording  the  claim. '*    But  under  the 


man  v.  Centerville  Light,  etc.,  Co.,  105  Iowa 
1,  67  Am.  St.  Rep.  276;  Lee  Hoyt,  101  Iowa 
101;  Chicago  Lumber  Co.  v.  Des  Moines  Driv- 
ing Park,  97  Iowa  25 ;  Squier  v.  Parks,  56  Iowa 
407;  Neilson  v.  Iowa  Eastern  R.  Co.,  51  Iuwa 
184,  33  Am.  Rep.  124;  Kidd  v.  Wilson,  23  Iowa 
464. 

Louisiana. — Thompson  v.  Parrent,  12  La. 
Ann.  183. 

Tennessee.  —  Reeves  v.  Henderson,  go  Tenn. 
521. 

Washington.  —  Dearborn  Foundry  Co.  v. 
Augustine,  5  Wash.  72. 

In  Ohio  the  statement  which  a  subcontractor 
is  required  by  Rev.  Stat.,  §  3T95,  to  file  ai  the 
time  of  giving  notice  to  the  owner  in  order  to 
notify  his  fellow  subcontractors,  is  not  neces- 
sary as  against  the  owner.  But  if  the  owner 
or  principal  contractor  fail  to  pay  the  claim, 
the  statement  required  oy  Rev.  Stat.,  §  3202, 
must  be  filed  with  the  recorder.  Keating  v. 
Worthington,  11  Ohio  Dec.  (Reprint)  428,  27 
Cine.  L.  Bui.  14;  Watkins  v.  Shaw,  4  Ohio  Cir. 
Dec.  660,-7  Ohio  Cir.  Ct.  415. 

1.  Filing  Only  Necessary  as  Against  Purchasers 
and  Incumbrancers.  —  Bissell  v.  Lewis,  56  Iowa 
231;  Kidd  v.  Wilson,  23  Iowa  464;  Noel  v. 
Temple,  12'Iowa  276;  Thompson  v.  Parrent,  12 
La.  Ann.  183;  Farmers',  etc.,  Nat.  Bank  v. 
Taylor,  91  Tex.  81;  Strang  v.  Pray,  89  Tex. 
525.  See  also  infra,  this  subdivision,  b.  Object 
of  Requirement;  a.  (3)  As  Against  Purchasers 
and  Incumbrancers  with  Notice. 

2.  Filing  Necessary.  —  Madera  Flume,  etc., 
Co.  v.  Kendall,  120  Cal.  182,  65  Arn.  St.  Rep. 
177;  Willamette  Steam  Mills  Lumbering,  etc., 
Co.  v.  Los  Angeles  College  Co.,  94  Cal.  229; 
Southern  California.  Lumbar  Co.  v.  Schmitt, 
74  Cal.  625;  U.  S.  Savings,  etc.,  Co.  v.  Jones, 
9  Wash.  434;  Fairhaven  Land  Co.  v.  Jordan, 
5  Wash.  729;  Huck  v.  Gaylord,  50  Tex.  578. 
See  Central  Trust  Co.  v.  Richmond,  etc.,  R. 
Co.,  (C.  C  A.)  68  Fed.  Rep.  97,  wherein  it  is 
said  that  the  object  of  filing  the  claim  is  to 
give  notice  "  not  only  to  the  owner,  but  to 
others  interested."  See  generally  cases  cited 
supra,  this  subdivision,  Necessity  —  In  Gen- 
eral. 

In  Texas  a  lien  is  given  to  original  contract- 
ors by  the  constitution.  This  lien  not  depend- 
ing upon  the  statute,  the  statute  cannot  affix 
to  it  conditions  of  forfeiture,  and  hence  as 
against  the  owner  an  original  contractor  need 
not  file  and  record  the  contract  or  a  bill  of  par- 
ticulars as  required  by  statute.    But  subcon- 


tractors and  others,  in  so  far  as  their  liens  de- 
pend upon  the  statute  and  not  upon  the  con- 
stitution, must  comply  with  the  terms  of  the 
statute  and  file  and  record  the  contract  or  bill 
of  particulars.  Bassett  v.  Mills,  89  Tex.  162; 
Delauney  v.  Butler,  (Tex.  Civ.  App.  iqoo)  55 
S.  W.  Rep.  752;  Padgitt  v.  Dallas  Brick,  etc., 
Co.,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  529; 
Kahler  v.  Carruthers,  18  Tex.  Civ.  App.  216; 
Farmers',  etc.,  Nat.  Bank  v.  Taylor,  91  Tex. 
78.  See  Breneman  v.  Beaumont  Lumber  Co., 
12  Tex.  Civ.  App.  517;  Johnson  v.  Amaiillo 
Imp.  Co.,  88  Tex.  506.  See  also  Huck  v. 
Gaylord,  50  Tex.  578.  Compare  Lee  v.  Phelps, 
54  Tex.  367. 

And  see  Strang  v.  Pray,  89  Tex.  525,  distin- 
guishing and  limiting  Warner  Elevator  Mfg. 
Co.'  v.  Maverick,  88  Tex.  489,  and  in  turn  ex- 
plained in  Farmers,  etc.,  Nat.  Bank  v.  Taylor, 
91  Tex.  81.  Compare  Berry  v.  McAdams,  93 
Tex.  431. 

In  Warner  Elevator  Mfg.  Co.  v.  Houston, 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  407,  it  was 
held  that  though  a  mechanic's  lien  may  exist 
per  force  of  section  37,  article  16,  of  the  con- 
stitution, it  cannot  be  fixed  and  secured  save 
in  the  manner  prescribed  by  statute;  and  in 
order  to  obtain  its  benefits,  one  asserting  such 
a  lien  must  bring  himself  fairly  and  reasonably 
within  its  terms  by  showing  a  substantial 
compliance  with  the  statutory  requirements. 
Citing  Lee  v.  O'Brien,  54  Tex.  635;  Tinsley  v. 
Boykin,  46  Tex.  593;  Gaylord  v.  Loughridge, 
50  Tex.  573;  Ferguson  v.  Ashbell,  53  Tex.  245; 
Huck  v.  Gavlord,  50  Tex.  578. 

3,  Failure  to  File  Contract  with  Owner.  —  Ma- 
dera Flume,  etc.,  Co.  v.  Kendall,  120  Cal.  182, 
65  Am.  St.  Rep.  177;  Willamette  Steam  Mills 
Lumbering,  etc.,  Co.  v.  Los  Angeles  College 
Co.,  94  Cal.  229.  See  also  Souihern  California 
Lumber  Co.  v.  Schmitt,  74  Cal.  625.  And  see 
generally  cases  cited  supra,  to  the  effect  that 
filing  and  recording  a  claim  is  necessary. 

4.  Bringing  Suit  as  Equivalent  to  Filing  Claim. 
■ — Murray  v.  Rapley,  30  Ark.  568;  Anderson 
v.  Seamans,  49  Ark.  475,  disapproving  Hicks  v. 
Branton,  21  Ark.  192,  in  which  it  was  said  that 
the  entering  of  the  abstract  in  the  appropriate 
book  was  a  condition  precedent  to  the  attach- 
ing of  the  lien. 

Contra.  —  U.  S.  Savings,  etc.,  Co.  v.  Jones,  9 
Wash.  441;  Wright  v.  Allen,  26  Wis.  661.  See 
also  Dewey  v.  Firield,  2  Wis.  73,  wherein  it  is 
held  that  the  complaint  to  enforce  the  lien 
must  allege  that  the  statement  for  a  lien  was 
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statutes  of  other  states  it  is  held  that  no  suit  to  enforce  the  lien  can  be  brought 
until  the  lien  claim  is  filed.* 

(3)  As  Against  Purchasers  and  Incumbrancers  with  Notice.  —  It  seems  that 
under  the  statutes  of  some  states  the  filing  and  recording  of  the  statutory 
statement  is  not  necessary  to  the  existence  or  preservation  of  the  lien  as 
against  purchasers  or  incumbrancers  with  notice,3  it  being  held  that  the  object 
of  the  requirements  in  this  regard  is  to  give  notice  to  such  persons,3  and  that 
a  compliance  with  the  statute  is  not  necessary  as  against  the  owner  or  other 
contracting  party  who  necessarily  has  notice. 1  But  in  the  absence  of  express 
statutory  provisions  the  necessity  of  filing  and  lecording  the  prescribed  state- 
ment is  not  at  all  dependent  upon  the  question  of  notice.  Even  actual  notice 
will  not  excuse  a  failure  to  comply  with  the  statute.5  The  fact  that  an 
insufficient  statement  as  recorded  was  sufficient  to  put  any  one  who  examined 
it  upjn  his  guard  and  induce  him  to  make  inquiry -will  not  excuse  the  failure 
to  file  a  proper  and  sufficient  statement,  as  no  one  is  required  to  go  outside 
of  the  clerk's  or  recorder's  office  for  information  which  the  law  provides  shall 
be  found  there.6 

(4)  Subcontractors.  —  Under  some  statutes  subcontractors  are  not  required 
to  file  and  record  the  usual  statement,7  but  ordinarily  the  rule  is  otherwise.8 
In  one  state  provision  is  made  for  the  filing  of  two  slightly  different  state- 
ments at  different  times  by  a  subcontractor.9 

b.  Object  of  Requirement.  —  The  purpose  of  requiring  the  statement 
of  claim  to  be  filed  is  to  give  notice  to  purchasers,  creditors,  incumbrancers, 
and  other  parties  interested  of  the  existence  and  extent  of  the  lien.10    In  some 


filed  within  the  prescribed  time  To  the  same 
effect  is  Dean  v.  Wheeler,  2  Wis.  224. 

1.  Mcintosh  v,  Schroeder,  154  111.  520.  But 
this  bis  been  changed  by  a  later  statute  pro- 
viding 1  h at  the  contractor  must  either  bring 
suit  10  enforce  his  lien  or  file  a  claim  for  a  lien 
within  the  specified  time.  Siarr  &  Curt.  Annot. 
Stat.  111.  1896,  c.  82. 

2.  Purchasers  or  Incumbrancers  with  Notice.  — 
Hill  v.  Alliance  Bldg.  Co.,  6  S.  Dak.  160.  55 
Am.  St.  Rep.  S19;  Wanty  v.  Robins,  15  Ont. 
474.  See  Jones  etc.,  Lumber  Co.  v.  Murphy, 
64  Iowa  165;  Reynolds  v.  Manhattan  Trust 
Co.,  (C.  C.  A.)  83  Fed.  Rep.  600;  Wisconsin 
Trust  Co.  v.  Robinson,  etc.,  Co.,  (C.  C.  A.)  68 
Fed.  Rep.  778 ;  Farmers,  etc.,  Nat.  Bank  v. 
Taylor,  gt  Tex.  81. 

By  express  provision  in  some  states  the  filing 
and  recording  of  the  lien  is  only  necessary  as 
against  persons  whose  rights  accrued  after  the 
lime  for  filing  liens  had  expired  and  who  were 
without  notice.  See  supra,  this  subdivision, 
Necessity  —  In  General. 

3.  See  infra,  this  subdivision,  Object  of  Re- 
quire in  eat. 

4.  See  supra,  this  subdivision,  a.  (2)  As 
Against  Owner  or  Other  Contracting  Party. 

5.  Necessity  of  Filing  Not  Dependent  on  No- 
tice.—  Holmes  v.  Hutchins,  38  Neb  601; 
Beiry  v.  McAdams,  93  Tex.  431;  Shackleford 
v.  Beck,  80  Va.  573;  U.  S.  Savings,  etc  ,  Co. 
v.  Jones,  q  Wash.  441 ;  Von  Tobel  v.  Ostrander, 
158  111.  499,  affirming  56  111.  App.  381.  Contra, 
Deliuney  v.  Butler,  (Tex.  Civ.  App.  1900)  55 
S.  W.  Rep.  752;  Padgitt  v.  Dallas  Brick,  etc., 
Co.,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  529. 
But  both  of  these  cases  depend  upon  the  fact 
that  the  lien  was  given  by  the  constitution, 
and  hence  the  statute  could  not  impose  any 
conditions  not  contained  in  the  constitution. 


6.  Effect  of  Insufficient  Statement.  —  Liberty 

Perpetual  Bldg.,  etc.,  Co.  v.  M.  A.  Furbush. 
Mach.  Co.,  42  U.  S.  App.  496,  80  Fed.  Rep. 
631.  See  Stetson,  etc.,  Mill  Co.  v.  McDonald, 
5  Wash.  496.  But  compare  Washington  Rock 
Plaster  Co.  t.  Johnson,  10  Wash.  447. 

7.  Filing  Not  Necessary. — Maxwell  v.  Koeritz, 
35  III.  App.  300,  approved 'in  Knickei  bocker  Ice 
Co.  v.  Katlinsky,  55  111.  App.  2S4,  and  Lavery 
v.  Brooke,  37  111.  App.  53. 

8.  See  supra,  this  subdivision.  Necessity  — 
///  General. 

9.  See  Newman  v.  Brown,  27  Kan.  117. 

10.  Purnose  of  Requiring  Filing  and  Record  — 
United  States.  —  Central  Trust  Co.  v.  Rich- 
mond, etc.,  R.  Co.  (C.  C.  A.)  68  Fed.  Rep.  97. 

Arkansas.  —  McFadden  v.  Stark,  58  Ark.  7. 

Connecticut.  —  Charleston  Bank  v.  Cuitiss, 
18  Conn.  342,  46  Am.  Dec.  325. 

Illinois.  —  Le  Forge  v.  Colby,  6g  111.  App. 
443;  Berndt  v.  Armknecht,  50  111.  App.  467; 
Moore  v.  Parrish,  50  111.  App.  233. 

Louisiana.  —  Thompson  v.  Parrent,  12  La. 
Ann.  183. 

Nebraska.  —  Wakefield  v.  Latey,  39  Neb.  2S5 
New  Mexico.  —  Hobbs  v.  Spiegel  berg,  3  N. 
Me.x.  223. 

Texas.  —  Farmers,  etc.,  Nat.  Bank  v.  Tay- 
lor, 91  Tex.  Si;  Bassett  v.  Brewer,  74  Tex.  554; 
Lyon  v.  Logan,  68  Tex.  521,  2  Am.  St.  Rep.  511. 

Washington, — Johnston  v.  Harrington,  5 
Wash.  79.  See  also  Washington  Rock  Plaster 
Co.  v.  Johnson,  10  Wash.  447;  "Whitiier  v.  Stet- 
son, etc.,  Mill  Co.,  6  Wash.  195,  36  Am.  St. 
Rep.  149. 

Wisconsin.  —  White  v.  Dumpke,  45  Wis.  456. 
Record  Not  Evidence  of  Lien.  —  The  office  of 
filing  a  statement  of  claim  is  to  give  notice  of 
the  claim  and  not  to  serve  as  evidence  of  the 
lien.    Corbetl  v.  Chambers,  109  Cal.  178. 
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cases  it  is  said  that  the  record  was  not  only  intended  to  give  notice  of  the  lien, 
but  also  to  give  any  one  interested  all  the  information  necessary  to  enable 
him  to  determine  the  validity  and  extent  of  the  lien,1  and  to  facilitate 
investigation  and  determine  the  relative  rank  and  merits  of  the  li<  n  filed.2 

c.  Time  of  Filing  or  Recording  —  (i)  In  General  —  Necessity  of  compliance 
•with  statute.  —  The  statutes  invariably  prescribe  some  limit  of  time  within 
which  the  lien  notice,  statement,  or  claim  must  be  filed,  and  if  the  notice  or 
claim  of  lien  is  not  filed  or  recorded  within  the  time  limited  by  statute  the 
lien  is  lost.3    This  period  of  limitation  varies  in  the  different  states  and  under 


1.  Object  Not  Merely  to  Give  Notice — Mary- 
land.—  German  Lutheran  Congregalion  v. 
Heise,  44  Md.  454;  Thomas  v.  Barber,  10  Md. 
380;  Carson  v.  White,  6  Gill  (Md.)  17. 

Missouri.  —  Grace  v.  Nesbilt,  log  Mo.  17. 
Pennsylvania.  —  Noll   v.  Swineford,  6  Pa. 
St.  187.' 

Texas. —  Pool  v.  Wedemeyer,  56  Tex.  297; 
Ferguson  v.  Ashbell,  53  Tex.  245. 

Virginia.  —  Taylor  v.  Netherwood,  91  Va. 
93;  Shackleford  v.  Beck,  80  Va.  578. 

Washington.  —  Warren  v.  Quade,  3  Wash. 
754.  See  also  U.  S.  Savings,  etc.,  Co.  v. 
Jones,  9  Wash.  439. 

This  view  of  the  object  of  the  statute  in  re- 
quiring a  claim  of  lien  to  be  filed  and  recorded 
is  the  one  more  in  harmony  with  the  numerous 
cases  holding,  without  regard  to  the  quesiion 
of  notice,  thai  a  failure  to  file  a  notice  or  the 
filing  of  a  notice  not  complying  'vith  the  stat- 
ute is  fatal  to  the  lien.  Most  of  the  cases 
upon  the  necessity  and  sufficiency  of  the  state- 
ment filed  were  cases  involving  the  validity  of 
the  lien  against  the  owner,  who,  of  course, 
would  not  be  prejudiced  on  the  score  of  notice 
by  a  failure  to  file  and  record  the  required 
statement.  See  supra,  this  subdivision,  a. 
Necessity,  and  infra,  g.  Contents  and  Sufficiency 
of  Lien  Statement. 

2.  Anderson  v.  Seamans,  49  Ark.  475;  Cohn 
■in  Hager,  30  Ark.  28;  Wagner  v.  Hansen,  103 
Cal.  104;  Morrison  v.  Willard,  17  Utah  308. 

3.  Must  Be  Filed  in  Prescribed  Time  —  United 
States.  — Breed  v.  Glasgow  Invest.  Co.,  92 
Fed.  Rep.  768. 

Alabama. — Osborn  v.  Johnson  Wall  Paper 
Co.,  99  Ala.  309;  Cook  v.  Rome  Brick  Co.,  98 
Ala.  409;  Wadsworth  v.  Hodge,  88  Ala.  500; 
Cutcliff  v.  McAnally,  88  Ala.  507;  Bell  v. 
Teague,  85  Ala.  211 ;  Lane,  etc.,  Co.  v.  Jones, 
79  Ala.  156;  Turner  v.  Robbins,  78  Ala.  592; 
Welch  v.  Porter,  63  Ala.  225. 

Arkansas.  —  Tenney  v.  Sly,  54  Ark.  93; 
Chaffin  v.  McFadden,  41  Ark.  42;  Murray  v. 
Rapley,  30  Ark.  568;  Arkansas  Cent.  R.  Co.  v. 
McKay,  30  Ark.  682. 

California. — Weithoff  v.  Murray,  76  Cal. 
508;  Barrows  v.  Knight,  55  Cal.  155;  Cox  v. 
Western  Pac.  R.  Co.,  44  Cal.  18;  Walkers. 
Hauss-Hijo,  1  Cal.  183.  See  also  West  Coast 
Lumber  Co.  v.  Apfield,  86  Cal.  335;  Mclntyre 
v.  Trautner,  63  Cal.  429. 

Colorado. — See  also  Martin  v.  Simmons,  11 
Colo.  411;  Mellor  v.  Valentine,  3  Colo.  255. 

Connecticut.  —  Westland  v.  Goodman,  47 
Conn.  83. 

Delaware. — Quinby  v.  Wilmington,  5  Houst. 
(Del.'*  26. 

District  of  Columbia.  —  Landvoight  v.  Melo- 
vich,  1  App.  Cas.  (D.  C.)  498. 


Georgia.  —  Lawson  v.  Coates,  56  Ga.  379. 
Illinois.  —  Von  Tobel  v.  Oslrander,  158  III. 
499.  affirming  56  111.  App.  381;  Heidenbluth  v. 
Rudolph,  152  III.  316;  Dawson  v.  Black,  148 
111.  484;  McDonald  v.  Rosengarien,  134  III. 
126,  affirming  35  111.  App.  71. 

Indiana.  —  Killian  v.  Eigenmann,  57  Ind. 
480;  Pifer  v.  Ward.  8  Blackf.  (Ind.)  252;  Rob- 
inson v.  Marney,  5  Blackf.  (Ind.)  329;  Harnett 
v.  Stevens,  16  Ind.  App.  420;  Alexandria  Bldg. 
Co.  v.  McHugh,  12  Ind.  App.  282. 

Iowa.  —  Merchant  v.  Ottum  wa  Water  Power 
Co.,  54  Iowa  451. 

Kansas.  —  Newman  v.  Brown,  27  Kan.  117: 
Board  of  Education  v.  Celino,  9  Kan.  App. 
555;  Groesbeck  v.  Barger,  1  Kan.  App.  61; 
North,  etc.,  Lumber  Co.  v.  Hegwer,  1  Kan. 
App.'  623. 

Kentucky.  —  Hardin  v.  Marble,  13  Bush 
(Ky.)  58;  Ponder  v.  Safety  Bldg.,  etc.,  Co., 
(Ky.  1900)  59  S.  W.  Rep.  523;  Anderson  v. 
Fitzpatrick,  (Ky.  1890)  14  S.  W.  Rep.  947,  12 
Ky.  L.  Rep.  618;  Yeiser  v.  Todd,  6  Ky.  L. 
Rep.  594;  Caldwell  Female  Institute  v.  Young, 
2  Duv.  (Ky.)  582. 

Louisiana.  —  Brashear  -'.  Alexandria  Cooper- 
age Co.,  50  La.  Ann.  587. 

Maine.  —  Woodruff  v.  Hovey,  91  Me.  116; 
Flartley  v.  Richardson.  91  Me.  424;  Cole  v. 
Clark,  85  Me.  336;  Wescott  v.  Bunker,  83  Me. 
4gq;  Durling  v.  Gould,  83  Me.  134;  Farnham 
v.  Davis,  79  Me.  282.  See  also  Farnham  v. 
Richardson,  91  Me.  559. 

Maryland.  —  Clark  v.  Boarman,  89  Md.  428; 
Kenly  v.  Sisters  of  Charity,  63  Md.  306;  Wil- 
son v.  Wilson,  51  Md.  tsg;  Watts  v.  Whilting- 
ton,  48  Md.  353;  German  Lutheran  Congrega- 
tion v.  Heise,  44  Md.  453;  Heath  v.  Tyler,  44 
Md.  312. 

Massachusetts.  —  Kennebec  Framing  Co.  v. 
Pickering,  142  Mass.  80.  See  also  Gale  v. 
Blaikie,  129  Mass.  206. 

Minnesota.  —  Moran  Mfg.  Co.  v.  Clarke,  59 
Minn.  456;  Minneapolis  Trust  Co.  v.  Great 
Northern  R.  Co.,  81  Minn.  28.  See  also  Hurl- 
bert  v.  New  Ulm  Basket  Works,  47  Minn.  81. 

Missouri.  —  Hassett  v.  Rust,  64  Mo.  32S; 
Gault  v.  Soldani,  34  Mo.  150;  Heltzell  v.  Lang- 
ford,  33  Mo.  397;  Stebed  v.  Stock,  31  Mo.  45O; 
Wibbing  v.  Powers,  25  Mo.  599;  Schulenburg 
v.  Gibson,  15  Mo.  281. 

Nebraska.  —  Nye,  etc.,  Co.  v.  Berger,  52  Neb. 
758;  Cummins  v.  Vandeventer,  52  Neb.  478; 
Drexel  v.  Richards,  48  Neb.  322:  Wells  v. 
David  City  Imp.  Co.,  43  Neb.  366;  Chappell  v. 
Smith,  40  Neb.  579;  Noll  v.  Kenneally,  37  Neb, 
879;  McPhee  v.  Kay,  30  Neb.  62;  Howell  v. 
Wise,  28  Neb.  756. 

New  York.  —  McMahon  v.  Hodge,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  234. 
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different  statutes.  It  is  so  subject  to  change  that  no  statement  of  permanent 
value  can  be  made  .as  to  what  is  the  precise  period,  and  as  no  principle  is 
involved  the  reader  is  referred  to  the  latest  statute  of  his  state.1 

The  Statute  Existing  at  the  Time  the  Right  to  the  Lien  Accrues,  and  not  a  statute  sub- 
sequently passed,  is  the  governing  law.3 

Where  No  Definite  Time  Is  Fixed  by  Statute  the  claim  of  lien  must  be  filed  in  a 
reasonable  time.3 

Purchasers  and  Incumbrancers  in  Good  Faith.  — ■  Some  states  expressly  provide  that 
a  failure  to  file  the  lien  within  the  time  prescribed  shall  not  defeat  the  lien 
except  as  against  purchasers  or  incumbrancers  in  good  faith  without  notice, 
whose  rights  accrued  after  the  time  for  filing  the  claim  had  expired  and^before 
the  claim  was  filed.4 

A  Lien  Claimant  Has  the  Whole  of  the  Statutory  Period  in  which  to  file  his  lien,  and 
the  mere  fact  that  he  delayed  filing  his  lien  until  toward  the  end  of  such  period 
is  wholly  immaterial,  no  matter  what  his  motive  may  have  been  for  so  doing.5 

A  Statement  Filed  Before  the  Time  Named  in  the  statute  is  not  sufficient  to  create 
a  lien." 


Oregon.  —  Pilz  v.  Killingsworth.  20  Oregon 
432. 

Pennsylvania.  —  Cowan  v.  Pennsylvania 
Plate  Glass  Co.,  184  Pa.  St.  16;  Harman's  Ap- 
peal, 124  Pa.  Si.  624;  Hern  v.  Hopkins,  13  S. 
&  R.  (Pa.)  269;  Lewis  v.  Morgan,  11  S.  &  R. 
(Pa.)  234;  Ramsey's  Appeal,  2Walls(Pa.)  228, 
27  Am.  Dec.  301;  In  re  Quickel,  11  York  Leg. 
Rec.  (Pa.)  150. 

Tennessee.  —  See  Phillips  v.  Mason,  7  Heisk. 
(Tenn.)  61. 

Texas.  —  Warner  Elevator  Mfg.  Co.  v. 
Maverick,  88  Tex.  493;  Cameron  v.  Marshall, 
65  Tex.  8;  Lee  v.  Phelps,  54  Tex.  367. 

Virginia.  —  Franklin  St.  M.  E.  Church  v. 
Davis,  85  Va.  193;  Boston  v.  Chesapeake,  etc., 
R.  Co.,  76  Va.  180;  Merchants,  etc.,  Sav. 
Bank  v.  Dashiell,  25  Gratt.  (Va.)  625. 

Washington.  —  Washington  Bridge  Co.  v. 
Land, "etc.,  Imp.  Co.,  12  Wash.  272. 

West  Virginia.  —  West  Virginia  Bldg.  Co.  v. 
Saucer,  45  W.  Va.  485. 

Wisconsin.  —  Hinkley  v.  Hall,  101  Wis.  69; 
Dorestan  v.  Krieg,  66  Wis.  610;  Edleman  v. 
Kidd.  65  Wis.  18. 

-  And  see  generally  (he  cases  cited  infra,  this 
section,  all  of  which  support  the  proposition 
in  the  text. 

The  Statute  Is  Absolute  and  Peremptory  as  to 
time  of  riling,  and  leaves  no  room  for  the 
court  to  modify  in  any  degree  its  provision  by 
giving  it  a  liberal  construction.  Philadelphia 
Seventh  Nat.  Bank  v.  Shenandoah  Iron  Co., 
35  Fed.  Rep.  442. 

Actual  Knowledge  Immaterial.  —  Yon  Tobel  v. 
Ostrander,  15S  III.  499,  affirming  56  111.  App. 
381. 

1.  Constitutionality  of  Statute  Shortening  Time. 

—  A  statute  shortening  the  time  within  which 
a  lien  claimant  must  file  his  claim  and  thus 
seek  his  remedy  does  not  impair  any  vested 
right,  provided  he  be  left  a  reasonably  suffi- 
cient lime  in  which  to  file  his  claim.  Kerckhoff- 
Cuzner  Mill,  etc..  Co.  v.  Olmstead,  85  Cal.  80. 

2.  What  Law  Governs. — Small  v.-  Foley,  8 
Colo.  App.  435;  Monigomery  v.  Allen,  (Ky. 
1899)  53  S.  W.  Rep.  813;  Hill  v.  Lovell,  47 
Minn.  293;  Nelson  v.  Sykes,  44  Minn.  68; 
Barnabv  v.  Bradley,  60  N.  J.  L.  158;  Sullivan 
v.  Biewster,  1  E.  D.  Smith  (N.  Y.)  681.  See 


also  Higley  v.  Ringle,  57  Kan.  222;  Fox  v. 
Somerset  Odd  Fellows  Hall,  etc.,  Co.,  (Ky. 
1900)  54  S.-W.  Rep.  835;  Weber  v.  Bushneil, 
171  111  587,  69  111.  App.  26. 

3.  No  Time  Fixed  by  Statute.  —  California 
Powder  Works  v.  Blue  Tent  Consol. '.Hydraulic 
Gold  Mines,  (Cal.  1889)  22  Pac.  Rep.  391. 

4.  Purchasers  and  Incumbrancers  in  Good  Faith. 
—  Mouat  Lumber  Co.  v.  Gilpin,  4  Colo.  App. 
534;  Marean  v.  Stanley,  5  Colo.  App.  335; 
Frost  v.  Clark,  82  Iowa  298;  Roose  v.  Billings- 
ley,  etc.,  Commission  Co.,  74  Iowa  51;  Gilbert 
v.  Tharp,  72  Iowa  714.  See  Wheelwright  v. 
St.  Louis,  etc.,  Canal,  etc.,  Co.,  47  La.  Ann. 
533.  See  also  supra,  this  section,  Filing  and 
Recording  Statement  of  Claim  —  Necessity, 

In  Mcintosh  v.  Schroeder,  55  111.  App.  149, 
affirmed  154  111.  520,  it  was  said  that  under  the 
Illinois  statute  in  force  in  1893  the  time  for 
filing  a  claim  of  lien  was  not  fixed  nor  limited 
as  against  the  debtor,  but  only  as  against  other 
creditors,  incumbrancers,  or  purchasers,  al- 
though even  in.  the  case  of  the  deblor  the 
claim  must  be  filed  before  suit  commenced. 

5.  Whole  of  Statutory  Period.  —  Bohn  Sash, 
etc.,  Co.  v.  Case,  42  Neb.  281.  See  also  Frank- 
lin F.  Ins.  Co.  v.  Coates,  14  Md.  285. 

A fter  Suit  Commenced.  —  Whittier  v.  Blakely, 
13  Oregon  546. 

After  Judicial  Sale  of  Premises.  —  Burt  v. 
Kurtz,  5  Rawle  (Pa.)  246. 

After  Death  of  Ou-ner.  —  Wagner  v.  Man- 
beck,  18  Pa.  Co.  Ct.  471. 

6.  Premature  Filing.  —  Higley  v.  Ringle,  57 
Kan.  222;  Conroy  -•.  Perry,  26  Kan.  472.  But 
see  Central  Trust  Co.  v.  Richmond,  etc.,  R. 
Co.,  54  Fed.  Rep.  72S. 

In  some  states  a  lien  cannot  be  filed  until 
after  the  completion  of  the  building,  and  a 
claim  filed  before  that  time  is  premature  and 
cannot  be  enforced.  See  infra,  this  subdivision, 
(6)  Completion  of  Contract,  Work,  or  Improve- 
ment. 

Filing  Second  Statement  Where  First  Was  Pre- 
mature.—  Huttig  Bros.  Mfg.  Co.  v.  Denny 
Hotel  Co.,  6  Wash.  122.  See  also  infra,  this 
section,  7.  Right  to  File  AVw  Statement. 

Under  the  Ohio  Statute  a  lien  cannot  be  filed 
by  a  subcontractor  until  ten  days  have  elapsed 
after  a  payment  has  become  due  the  head  con- 
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Computation  of  Time.  —  The  computation  of  the  time  within  which  a  lien  must 
be  filed  is  governed  by  ordinary  considerations  and  is  elsewhere  fully  treated.1 

(2)  Original  Contractors  and  Subcontractors.  —  The  statutes  usually  provide 
a  different  period  of  limitation  within  which  the  lien  must  be  filed  in  the  case  of 
original  contractors  from  that  provided  in  the  case  of  subcontractors.2  This 
fact  must  be  constantly  kept  in  mind,  as  in  subsequent  sections  of  this  title 
dealing  with  the  construction  of  statutory  provisions  as  to  the  time  for  filing 
liens  it  has  not  always  been  practicable  to  distinguish  between  the  liens  of 
principal  contractors  and  liens  of  subcontractors. 

Who  Are  Original  Contractors.  —  A  person  who  has  a  contract  directly  with  the 
owner  or  his  agent  to  furnish  materials  or  labor  is  an  original  contractor.  All 
others  are  subcontractors. :{  Under  some  statutes,  however,  materialmen  and 
laborers  are  placed  in  a  separate  class  and  are  not  "  original  contiactors" 
within  the  meaning  of  the  statute,  although  they  contract  directly  with  the 
owner.4 

(3)  Accrual  of  Indebtedness.  —  Under  some  statutes  the  lien  statement 
must  be  filed  within  a  specified  time  after  the  indebtedness  sought  to  be 
secured  by  the  lien  has  accrued  or  become  due. 8  or  the  last  payment  has 
become  due.6 

The  Phrase  "After  the  Accrual  of  the  Indebtedness"  means  after  it  has  become  due 


tractor  subsequent  to  a  notice  to  the  owner. 
Watkins  v.  Shaw,  4  Ohio  Cir.  Dec.  660,  7  Ohio 
Cir.  Ct.  415. 

1.  Computation  of  Time.  —  See  the  title  Time 
(Computation  of).  See  also  the  following 
mechanic's-lien  cases:  Jones  v.  Kern,  101  Ga. 
309:  Patrick  v.  Faulke,  45  Mo.  312;  Vandvne 
v.  Vanness,  5  N.  }.  Eq.  485;  Bowes  v.  New 
York  Christian  Home,  (N.  Y.  Super.  Ct.  Spec. 
T.)  64  How.  Pr.  (N.  Y.)  509;  Curtis  v.  Sestano- 
vich,  26  Oregon  107;  Hoops  v.  Parsons,  2 
Miles  (Pa.)  241. 

2.  Distinction  Between  Original  Contractors  and 
Subcontractors.  —  See  codes  and  statutes  of  the 
various  states.  See  also  La  Grill  v.  Mallard,  90 
Cal.  373;  Hart,  etc.,  Corp.  v.  Mullen,  4  Colo. 
512. 

3.  Original  Contractors  and  Subcontractors  De- 
fined. —  Lane,  etc.,  Co.  v.  Jones,  79  Ala.  156; 
Travis  v.  Meredith,  2  Mar  v.  (Del.)  376;  Colorado 
Iron  Works  v.  Riekenberg,  (Idaho  1894)38  Pac. 
Rep.  651;  Higley  v.  Ringle,  57  Kan.  222;  Stout 
v.  McLachlin,  38  Kan.  120;  Patdue  v.  Missouri 
Pac.  R.  Co.,  52  Neb.  201,  66  Am.  St.  Rep.  489; 
Burke  v.  Brown,  10  Tex.  Civ.  App.  298;  Mat- 
thews v.  Wagenhaeuser  Brewing  Assoc.,  83 
Tex,  604;  Keating  Implement,  etc.,  Co.  v. 
Marshall  Electric  Light,  etc.,  Co.,  74  Tex.  606; 
Whiteselle  v.  Texas  Loan  Agency,  (Tex.  Civ. 
App.  1894.)  27  S.  W.  Rep.  312;  J.  H.  Baxter 
Lumber  Co.  v.  Nickell,  (Tex.  Civ.  App.  1900) 
60  S.  W  Rep.  450;  Merchants,  etc..  Saw  Bank 
v.  Dashiell,  25  Grait  (Va.)  616;  Wisconsin 
Planing  Mill  Co.  v.  Grams,  72  Wis.  275. 

In  Ambrose  Mfg.  Co,  v.  Gapen,  22  Mo.  App. 
397,  the  court  said:  "  It  has  been  specially 
ruled  by  our  Supreme  Court  that  a  material- 
man may  be  an  original  contractor,  and  that 
he  is,  in  fact,  such  contractor  if  he  furnish  the 
material  on  a  contract  with  the  owner."  Citing 
Hearne  v.  Chillicotlie,  etc.,  R.  Co.,  53  Mo.  324. 

Agreement  of  Owner  to  Pay  Subcontractors.  — 
Where  the  owner  of  property  has  directly 
agreed  with  subcontractors  to  pay  them  for 
materials  furnished  to  the  contractor,  it  is  not 


necessary  that  their  claim  of  lien  should  be 
filed  in  time  for  them  to  enforce  their  claim  as 
subcontractors.  Carney  v.  Cook,  80  Iowa 
747- 

The  Fact  that  the  Owner  Has  Given  His  Prom- 
issory Notes  to  a  Subcontractor  for  the  amount 
of  his  claim  does  not  make  him  a  principal 
conttaclcr  and  thus  allcw  him  the  ninety  days 
within  which  to  file  his  claim  of  lien,  allowed 
to  principal  contractors.  Missouri  River  Lum- 
ber Co.  v.  Finance  Co.,  93  Iowa  640. 

4.  Materialmen  and  Laborers  Not  Original  Con- 
tractors.—  Schwartz  v.  Knight,  74  Cal.  432; 
Sparks  v.  Butte  County  Gravel  Min.  Co.,  55 
Cal.  389;  Curlett  v.  Aaron,  6  Houst.  (Del.) 
477;  Mulrine  v.  Washington  Lodge  No.  5,  6 
Houst.  (Del.)  350;  Inman  v.  Henderson,  29 
Oregon  116;  Ainslie  v.  Kohn,  16  Oregon  363. 
Compare  Ambrose  Mfg.  Co.  v.  Gapen,  22  Mo. 
App.  397. 

5.  Time  Running  from  Accrual  of  Indebtedness. 

—  Long  v.  Pocahontas  Coal  Co.,  117  Ala.  587; 
Lane,  etc.,  Co.  v.  Jones,  79  Ala.  156;  Mont- 
gomery Iron  Works  v.  Doiman,  78  Ala.  218; 
Welch  v.  Porter,  63  Ala.  225;  Nelson  v.  Sykes, 
44  Minn.  68;  Olson  v.  Pennington,  37  Minn. 
298;  Mulloy  v.  Lawrence,  31  Mo.  583;  Schulen- 
burg  v.  Gibson,  15  Mo.  281;  Great  Western 
Mfg.  Co.  v.  Burns,  59  Mo.  App.  391;  Claes  v. 
Dallas  Homestead,  etc.,  Assoc.,  83  Tex.  50; 
Matthews  v.  Wagenhaeuser  Brewing  Assoc., 
83  Tex.  604;  Cameron  v.  Maishall,  65  Tex.  7; 
Huck  v.  Gaylord,  50  Tex.  578;  J.  H.  Baxter 
Lumber  Co.  v.  Nickell,  (Tex.  Civ.  App.  1900) 
60  S.  W.  Rep.  450 

6.  Last  Payment  Becoming  Due.  —  Buckely  v. 
Commercial  Nnt.  Bank,  171  111.  284,  affirming 
62  111.  App.  202;  Springer  v.  Kroeschell,  161 
111.  358,  affirming  59  111.  App.  434;  Von  Tobel 
v.  Ostrander,  158  111.  4gq,  affirming  56  III.  App. 
381;  Heidenbluth  v.  Rudolph,  152  111.  316; 
Dawson  v.  Black,  148  111.  484;  Salem  v.  Lane, 
etc.,  Co.,  90  111.  App.  560. 

Waiver  by  Owner.  —  Weber  v.  Bushnell,  171 
111.  587. 
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and  payable  by  the  terms  of  the  contract.1  But  according  to  some  cases  an 
indebtedness  may  accrue  before  it  becomes  due.2 

Maturity  of  Indebtedness.  —  Under  some  statutes  the  lien  cannot  be  filed  before 
the  debt  is  due,3  but  other  statutes  have  been  construed  as  authorizing  the 
lien  to  be  filed  whether  the  debt  sought  to  be  secured  is  due  or  not.4 

An  Unintentional  Omission  to  Deliver  Part  of  the  Materials  to  the  purchaser  will  not 
extend  the  time  of  the  accruing  of  the  indebtedness  or  within  which  to  file 
the  lien.5 

Agreement  Extending  Time  of  Payment. — •  A  statute  requiring  a  lien  to  be  filed 
within  a  limited  time  after  the  last  payment  has  become  due  has  reference  to 
the  time  when  it  becomes  due  under  the  contract  out  of  which  the  lien  arose; 
and  if  the  contractor,  by  a  subsequent  agreement,  extends  the  time  of  pay- 
ment, that  fact  does  not  deprive  him  of  the  right  to  file  his  claim  within  the 
original  time  limited,  nor  does  it  relieve  him  of  the  necessity  of  so  doing.6 

Where  No  Provision  Is  Made  for  Credit,  the  indebtedness  accrues,  of  course,  when 
the  contract  is  performed  by  the  completion  of  the  work  or  the  furnishing  of 
the  materials,  and  the  statutes  and  cases  usually  deal  with  the  question  from 
this  point  of  view.7 

(4)  Payment  to  Principal  Contractor.  —  Where  the  subcontractor's  lien  is 
one  by  subrogation,  a  claim  of  lien  filed  after  the  last  payment  on  the  con- 
tract was  due  and  made  is  too  late  although  within  the  time  prescribed  by 
statute  within  which  the  claim  may  be  filed.8 

(5)  Commencement  of  Work  or  of  Furnishing  Material.  —  In  one  state  at 
least  the  statute  requires  the  lien  claim  to  be  filed  within  a  specified  time 
from  the  commencement  of  the  work  or  the  commencement  of  furnishing  the 
materials.9 

(6)  Completion  of  Contract,  Work,  or  Improvement  —  (a)  In  General.  —  The 
Most  Usual  Statutory  Provisions  require  the  lien  statement  to  be  filed  within  a  lim- 
ited time  after  the  completion  of  the  building  or  improvement,10  or  after  the 

1.  Meaning  of  "Accrual  of  Indebtedness." —        7.  Accrual  on  Completion  of  Work  or  Delivery 

Cute  lift  v.  McAnally,  88  Ala.  507;  Great  West-  of  Materials.  —  See  infra,  this  subdivision,  (6) 

■■■  i  Mfg.  Co.  v.  Burns,  59  Mo.  App.  391.  Completion  of  Contract,  Work,  or  Improvement; 

Acceptance  as  Affecting  Accrual  of  Indebtedness.  (7)  Furnishing  or  Delivery  of  Materials. 
—  Johnson  v.  While,  (Tex.  Civ.  App.  1894)  27        In  Texas  ii  is  provided  by  statute  that  the  in- 

S.  W.  Rep.  174,  citing  Mundt  v.  Sheboygan,  debtedness  shall  be  deemed  to  accrue  at  the 

etc.,  R.  Co.,  31  Wis.  457.  date  of  the  delivery  of  the  last  material.  See 

Building  Destroyed  Before  Completion.  —  Where  J.  H.  Baxter  Lumber  Co.  v.  Nickell,  (Tex.  Civ. 

there  is  an  entire  contract  for  the  building  of  App.  1900)  60  S.  W.  Rep.  450;  Matthews  v. 

a  house,  which  is  destroyed  by  fire  before  its  Wagenhaeuser  Brewing  Assoc.,  83  Tex.  604. 
completion,  the  balance  payable  on  comple-         8.  Filing  After  Payment  to  Principal  Contractor, 

tion  becomes  due  and  payable  at  once,  if  at  —  Carman  v.  Mclncrow,  13  N.  Y.  70.  See 

all,  and  not  at  the  time  when,  but  for  the  acci-  infra,  XV.  1.  b.  (2)  Liens  by  Subrogation. 
dent,  the   building  would    have  been  com-        9.  Time     Running     from    Commencement. — 

pleted.    Cutcliff  v.  McAnally,  88  Ala.  507.    In  Murphy  v.  Guisti,  (R.  I.  1901)48  All.  Rep.  944; 

this  case,  however,  it  was  further  held  that  Gurney  v.  Walsham,  16  R.  I.  698,  holding 

the  contractor  was  not  entitled  to  recover  the  that  where  the  account  or  demand  was  lodged 

balance  of  the  agreed  price  payable  upon  com-  mote  than  six  months  after  the  actual  com- 

pleiion.  menceinent  of  the  delivery  of  the  materials, 

2.  Ringle  v.  Wallis  Iron  Works,  (Supin.  Ct.  the  materialman  was  entitled  to  have  any  de- 
Spec.  T.)  4  Misc.  (N.  Y.)  15.  livery  within  six  months  regarded  as  the  time 

3.  Schroth  v.  Black,  50  111.  App.  168.  of  commencement  of  delivery,  where  each  de- 

4.  Filing  Before  Maturity  of  Debt  Permitted.  —  livery  was  a  separate  transaction. 

Jenckes  v.  Jenckes,  145  Ind.  624;    Claes  v.         10.  Completion  of  Building  or  Improvement  — 

Dallas  Homestead,  etc..  Assoc.,  83  Tex.  50;  California.  —  Knowles    v.  Baldwin,  125  Cal. 

Mundine  v.  Berwin,  62  Tex.  341.  224;  Santa  Monica  Lumber,  etc.,  Co.  v.  Hege, 

5.  Great  Western  Mfg.  Co.  v.  Burns,  59  Mo.  119  Cal.  376;  San  Joaquin  Lumber  Co.  v. 
App.  391.  Welton,  115  Cal.  1;  Joost  v.  Sullivan,  in  Cal. 

6.  Subsequent  Agreement  Extending  Time  of  286;  Beatty  v.  Mills,  113  Cal.  312;  Davis  v. 
Payment.  —  Dawson  v.  Black.  148  111.  484;  MacDonough,  109  Cal.  547;  Wood  v.  Oakland, 
Goodbub  v.  Hornung,  127  Ind.  181.  Compare  etc  ,  Rapid  Transit  Co.,  107  Cal.  500;  Slight 
Robinson  v.  Marney,  5  Blackf.  (Ind.)  329;  v.  Patton,  96  Cal.  384;  Willamette  Steam 
Goble  v.  Gale,  7  Blackf.  (Ind.)  218,41  Am.  Mills  Co.  v.  Kremer,  94  Cal.  205;  Willamette 
Dec.  219.  Steam    Mills  Lumbering,  etc.,    Co    v.  Los 
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completion  of  the  particular  contract  to  furnish  material  or  perform  labor 
under  which  the  lien  is  claimed,1  or  after  the  lien  claimant  has  ceased  to 


Angeles  College  Co.,  94  Cal.  229;  Giant  Powder 
Co.  v.  San  Diego  Flume  Co.,  78  Cal.  193;  Mc- 
Intyre  v.  Trautner,  63  Cal.  429;  Barrows  v. 
Knight,  55  Cal.  155;  Snmson  Mill  Co.  v.  Riley, 
(Cal.  1895)  42  Pac.  Rep.  1072;  Schwartz  v. 
Knight,  74  Cal  432;  Cohn  v.  Wright,  89  Cal. 
86;  Schallert-Ganahl  Lumber  Co.  v.  Sheldon, 
(Cal.  1893)  32  Pac.  Rep.  235;  Goss  v.  Strelitz, 
54  Cal.  640;  Lippert  v.  Lasar,  (Cal.  1893)  33 
Pac.  Rep.  797;  Santa  Clara  Valley  Mill,  etc., 
Co.  v.  Williams,  (Cal.  1892)  31  Pac.  Rep.  1128; 
Californi'a  Powder  Works  v.  Blue  Tent  Con- 
sol.  Hydraulic  Gold  Mines,  (Cal.  1889)  22  Pac. 
Rep.  391.  See  also  Bridgeport  First  Nal. 
Bank  v.  Perris  Irrigation  Dist.,  107  Cal.  55; 
Sparks  v.  Butte  County  Gravel  Min.  Co.,  55 
Cal.  3S9;  Dingley  v.  Greene,  54  Cal.  333; 
Preston  v.  Sonora  Lodge  No.  10,  39  Cal.  116; 
Davis  v.  Livingston,  29  Cal.  283. 

Delaware.  —  Curlett  v.  Aaron,  6  Houst. 
(Del.)  477- 

District  of  Columbia.  —  Whelan  v.  Young,  21 
D.  C.  51;  Phoenix  Iron  Co.  v.  The  Richmond, 
6  Mackey  (D.  C.)  180;  Emack  v.  Campbell,  14 
App.  Cas.  (D.  C.)  186;  Brown  v.  Waring,  1 
App.  Cas.  (D.  C.)  378. 

Gcoisia.  —  Jones  v.  Kern,  ior  Ga.  309. 

Indiana.  —  Stephenson  v.  Ballard,  82  Ind. 
87;  Thomas  v.  Kiblinger,  77  Ind.  85;  Craw- 
fordsville  v.  Irwin,  46  Ind.  438;  Crawfordsville 
v.  Brundage,  57  Ind.  262;  Sharpe  v.  Clifford, 
44  Ind.  346;  Crawfordsville  v.  Barr,  45  Ind. 
258. 

Kansas.  —  Higley  v.  Ringle,  57  Kan.  222; 
First  Presb.  Church  v.  Santy,  52  Kan.  462; 
Chicago  Lumber  Co.  v.  Merrimack  River  Sav. 
Bank.  52  Kan.  410;  Cunningham  v.  Barr,  45 
Kan.  158;  Crawford  v.  Blackman,  30  Kan. 
527;  Jewell  v.  Morse,  21  Kan.  734;  Clough  v. 
McDonald,  "18  Kan.  114;  Shellabarger  v. 
Bishop,  14  Kan.  432;  Rice  v.  Brown,  1  Kan. 
App.  646. 

Louisiana.  —  Brashear  v.  Alexandria  Cooper- 
age Co.,  50  La.  Ann.  587. 

New  York.  —  Morgan  v.  Taylor,  15  Daly  (N. 
Y.)  302. 

Oregon.  —  Fitch  v.  Howitt,  32  Oregon  396; 
Inman  v.  Henderson,  29  Oregon  116;  Curtis 
v.  Sestanovich,  26  Oregon  107. 

Pennsylvania.  —  Hern  v.  Hopkins,  13  S.  & 
R.  (Pa.)  269;  Lewis  v.  Morgan,  n  S.  &  R. 
(Pa.)  234;  Rainsey's  Appeal,  2  Watts  (Pa.)  228, 
27  Am.  Dec.  301. 

Utah.  —  Eclipse  Steam  Mfg.  Co.  -'.  Nichols, 
1  Utah  252. 

Although  a  Contract  Is  Void  under  the  Cali- 
fornia statute  it  may  be  looked  to  as  furnish- 
ing a  test  of  when  the  building  is  completed 
i;i  order  to  determine  whether  liens  have  been 
file  J  prematurely.  Barkers.  Doherty,  97  Cal. 
10. 

Contract  for  Iron  Work  and  Cars.  —  Where  the 
same  contract  provides  for  the  furnishing  of 
mine  cars  and  of  iron  work  to  be  used  in  and 
about  the  breaker  building,  the  fact  that  the 
contract  for  furnishing  cars  provides  that  they 
are  to  be  delivered  from  lime  to  time  as  they 
may  be  needed  does  not  have  the  effect  of  ex- 
tending the  time  for  filing  the  claim  of  lien 


beyond  six  months  from  the  completion  of  the 
breaker  building.  Barman's  Appeal,  124  Pa. 
St.  624. 

1.  Completion  of  Contract  under  Which  Lien  Is 
Claimed —  United  States.  —  Central  Trust  Co. 
v.  Chicago,  etc.,  R.  Co.j  54  Fed.  Rep.  598. 

Connecticut.  —  Cole  v.  Uhl,  46  Conn.  296. 

Delaware.  —  Travis  v.  Meredith,  2  Marv. 
(Del.)  376;  Curlett  v.  Aaron,  6  Houst.  (Del.) 
477- 

Indiana.  —  Smith  v.  Newbaur,  144  Ind.  95; 
Hubbard  v.  Moore,  132  Ind.  178;  Barnetl  v. 
Stevens,  16  Ind.  App.  420. 

Iowa.  —  Missouri  River  Lumber  Co.  v. 
Finance  Co.,  93  Iowa  640. 

Kansas.  —  Higley  v.  Ringle,  57  Kan.  222. 

Maryland.  —  Clark  v.  Boaiman,  89  Md.  428; 
Maryland  Brick  Co.  v.  Dunkerly,  85  Md.  199; 
Heath  v.  Tyler,  44  Md.  312,  German  Lutheran 
Congregation  v.  Heise,  44  Md.  453. 

Massacliusetts.  —  Miller  v.  Wilkinson,  167 
Mass.  136;  Monaghan  v.  Putney,  )6i  Mass. 
338. 

Michigan.  —  Craddock  v.  Dwight,  85  Mich. 
587. 

New  York.  —  Kelly  v.  William  J.  Merritt 
Co.,  (Supm.  Ct.  App.  T.)  68  N.  Y.  Supp.  774; 
Steeves  v.  Sinclair,  56  N.  Y.  App.  Div.  448; 
Ringle  v.  Wallis  Iron  Works,  (Supm.  Ct.  Spec. 
T.)4  Misc.  (N.  Y.)  15;  McMahon  v.  Hodge, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  234;  Collins  v. 
Drew,  (C.  PI.  Gen.  T.)  50  How.  Pr.  (N.  Y.) 
477;  Morgan  v.  Taylor,  15  Daly  (N.  Y.)  304; 
Chase  v.  James,  10  Hun  (N.  Y.)  506;  Gates  v. 
Buddensieck,  (C.  PI.  Spec.  T.)  56  How.  Pi.  (N. 
Y.)  198,  6  Abb.  N.  Cas.  (N.  Y.)  367. 

North  Carolina.  —  McNeal  Pipe,  etc.,  Co.  v. 
Howland,  in  N.  Car.  615. 

North  Dakota.  ■ — ■  Wisconsin  Trust  Co.  v. 
Robinson,  etc.,  Co.,  68  Fed.  Rep.  778,  32  U.  S. 
App.  435- 

Ohio.  —  King  v.  Cleveland  Ship  Bldg.  Co., 
50  Ohio.St.  320;  Bernsdorf  v.  Hardway,  4  Ohio 
Cir.  Dec.  645,  7  Ohio  Cir.  Ct.  378. 

Pennsylvania.  —  Egolf  v.  Casselberry,  14  Pa. 
Co.  Ct.  87;  Russell  v.  Bell,  44  Pa.  St.  47; 
Bolton's  Appeal,  3  Grant  Cas.  (Pa.)  204. 

South  Dakota.  —  Albright  v.  Smith,  3  S.  Dak. 
631. 

Utah.  —  Culmer  v.  Caine,  22  Utah  216;  Cul- 
mer  v.  Clift,  14  Utah  286;  Cary-Lombard  Lum- 
ber Co.  v.  Partridge,  10  Utah  322-  Morrison  v. 
Carey-Lombard  Co.,  9  Utah  70;  Eclipse  Steam 
Mfg.  Co.  v.  Nichols,  1  Utah  255. 

Virginia.  —  Merchants,  etc.,  Sav.  Bank  v. 
Dashiell,  25  Gratt.  (Va.)  625.  - 

Wisconsin.  —  Hinkley  v.  Hall,  101  Wis.  69; 
Brown  v.  Edward  P.  Allis  Co.,  98  Wis.  125; 
Fish  Creek  Boom,  etc.,  Co.  v.  Ashland  First 
Nat.  Bank,  80  Wis.  630;  Bentley  v.  Adams,  92 
Wis.  386;  Berry  v.  Turner,  45  Wis.  105. 

Under  the  Kentucky  Statute,  each  contractor 
or  subcontractor  should  file  his  lien  within 
sixty  days  after  the  end  of  the  month  in  which 
he  completes  his  own  work  and  not  from  the 
end  of  the  month  in  which  the  work  of  the 
last  contractor  or  subcontractor  is  completed. 
Central  Trust  Co.  v.  Richmond,  etc.,  R.  Co., 
(C.  C.  A.)  68  Fed.  Rep.  90. 
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perform  services  or  furnish  materials.1 

Necessity  of  Completion.  —  Under  some  statutes  a  mechanic's  lien  cannot  be 
filed  until  after  the*  completion  of  the  building,2  or  after  the  labor  has  been 
performed  or  the  material  furnished,3  or  until  after  the  expiration  of  a  desig- 
nated time  from  the  completion  of  the  building,4  and  a  claim  filed  before  such 
time  is  premature  and  cannot  be  enforced.  Under  other  statutes  the  lien  may 
be  filed  at  any  time  before  the  expiration  of  the  time  limited,  irrespective  of 
whether  the  building  is  completed  or  not.5 

Where  Time  Runs  from  Completion  of  Contract.  —  Where  a  lien  claimant  is  required 
to  file  his  lien  within  a  limited  time  after  the  completion  of  his  contract,  he 
must  do  so  although  the  building  is  not  complete.  This  is  a  very  common 
but  not  universal  requirement  in  the  case  of  subcontractors,  and  contractors 
with  the  owner  who  have  contracted  for  less  than  the  entire  work.6 

Where  Time  Runs  from  Completion  of  Building.  —  Upon  the  other  hand,  where  the 
time  for  filing  liens  begins  to  run  from  the  completion  of  the  building,  the 
lien  may  be  filed  at  any  time  before  the  expiration  of  the  period  limited  after 
the  completion  of  the  building,  though  more  than  the  statutory  period  has 
elapsed  from  the  time  the  labor  was  performed  or  the  materials  furnished,7 
and  this  is  the  rule  although  the  principal  contractor  had  contracted  to  do 
only  a  part  of  the  work  upon  the  building  or  improvement.8 

Before  Completion  of  Contract.  —  Under  some  statutes  the  lien  may  be  filed  dur- 


1.  Cessation  of  Labor  or  Furnishing  of  Materials 

—  Arkansas.  —  Kizer  Lumber  Co.  v.  Mosely, 
56  Ark.  544;  Anderson  v.  Seamans,  49  Ark.  475. 

Connecticut.  —  Hartford  Bldg.,  etc.,  Assoc.  v. 
Goldreyer,  71  Conn.  95;  Cooley  v.  Holcomb, 
68  Conn.  35;  Nichols  v.  Culver,  51  Conn.  177; 
Cole  v.  Uhl,  46  Conn.  296;  Flint  v.  Raymond, 
41  Conn.  510;  Westland  %.  Goodman,  47  Conn. 
83;  Sanford  v.  Frost,  41  Conn.  617. 

Massachusetts.  —  Burrell  v.  Way,  176  Mass. 
164. 

Oregon.  —  Ainslie  v.  Kohn,  16  Oregon  363. 

Washington.  —  Huttig  Bros.  Mfg.  Co.  v. 
Denny  Hotel  Co.,  6  Wash.  122;  Johnston  v. 
Harrington,  5  Wash.  82. 

West  Virginia.  —  Mayes  v.  Ruffners,  8  W. 
Va.  386. 

2.  Completion  of  Building  —  California.  — 
Macomber  v.  Bigeiow.  126  Cal.  9;  Bianchi  v. 
Hughes,  124  Cal.  24;  Santa  Monica  Lumber, 
etc.,  Co.  7i.  Hege,  119  Cal.  376;  Coss  v.  Mac- 
Donough,  in  Cal.  662;  Davis  v.  MacDonough, 
109  Cal.  547;  Barker  v.  Doherty,  97  Cal.  10; 
Marchant  v.  Hayes,  120  Cal.  137-  Ward  v. 
Crane,  118  Cal.  676;  Kerckhoff-Cuzner  Mill, 
etc.,  Co.  v.  Olmstead,  85  Cal  80;  Giant  Powder 
Co.  v.  San  Diego  Flume  Co.,  78  Cal.  193; 
Willamette  Steam  Mills  Lumbering,  etc.,  Co. 
v.  Los  Angeles  College  Co.,  94  Cal.  229; 
Dingley  v.  Greene,  54  Cal.  333,  597;  Cox  v. 
Western  Pac.  R.  Co.,  44  Cal.  18;  Schallert- 
Ganahl  Lumber  Co.  v.  Sheldon,  (Cal.  1893)  32 
Pac.  Rep.  235;  Perry  v.  Brainard,  (Cal.)  8 
West  Coast  Rep.  429.  Compare  Pacific  Mut.  L. 
Ins.  Co.  v.  Fisher,  106  Cal.  "224.  See  also 
Roylance  v.  San  Luis  Hotel  Co.,  74  Cal.  273; 
Schwartz  v.  Knight,  74  Cal.  432.  In  Quale  v. 
Moon,  48  Cal.  478,  it  was  held  that  the  lien  of 
a  subcontract r  did  not  depend  on,  and  was 
not  suspended  until,  the  completion  of  Ihe 
building.  This  case  seems  to  be  in  conflict 
with  the  later  California  cases  as  to  this  point. 

Kansas.  —  Chicagp  Lumber  Co.  v.  Tomlin- 
son,  54  Kan.  770;  Seaton  v.  Chamberlain,  32 


Kan.   239;   Davis   z..  Bullard,  32  Kan.  234; 
Perry  v.  Conroy,  22  Kan.  716;  Catlin  v.  Doug- 
lass, 33  Fed.  Rep.  569.    See  also  Crawford  v. 
Blackman,  30  Kan.  527. 
Materials  Furnished  for  Work  on  Mining  Claim. 

—  California  Powder  Works  v.  Blue  Tent 
Consol.  Hydraulic  Gold  Mines,  (Cal.  1889)  22 
Pac.  Rep.  391. 

3.  Completion  of  Labor  or  Furnishing  of  Mate- 
rials.—  Bainett  v.  Stevens,  16  Ind.  A  pp.  420; 
Jaques  v.  Morris,  2  E.  D.  Smith  (X.  Y.)  639. 

4.  Designated  Time  After  Completion.  —  M alone 
v.  Zielian,  1  Mar  v.  (Del.)  285 ;  Curlett  v.  Aaron, 
6  Houst.  (Del.)  477;  Travis  v.  Meredith,  2 
Marv.  (Del.)  376. 

5.  Completion  of  Building  Not  Essential.  —  Hart 
v.  Mullen,  4  Colo.  512;  In  re  Emslie,  (C.  C. 
A.)  102  Fed.  Rep.  293;  Gnilfoyle  v.  Maclntyre, 
11  Montg.  Co.  Rep.  (Pa.)  12;  West  Virginia 
Bldg.  Co.  v.  Saucer,  45  W.  Va.  485,  citing  Mer- 
chants, etc.,  Sav.  Bank  v.  Dashiell,  25  Gratt. 
(Va.)  625. 

6.  Completion  of  Contract  but  Not  of  Building 

—  California.  —  Knowles  v.  Baldwin,  125  Cal. 
224;  Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106 
Cal.  224;  Mclntyre  v.  Trautner,  63  Cal.  429; 
Sparks  v.  Butte  County  Gravel  Min.  Co.,  55 
Cal.  389;  Goss  v.  Streliiz.  54  Cal.  640. 

Colorado.  —  Hart  v.  Mullen,  4  Colo.  512. 

Delaware.  —  See  also  Malone  v.  Zielian,  I 
Marv.  (Del.)  2S5. 

Indiana.  —  Stephenson  v.  Ballard.  82  Ind. 
S7;  Thomas  v.  Kiblinger.  77  Ind.  S5;  Craw 
fordsville  v.  Boots,  70  Ind.  32;  Lawton  t. 
Case,  73  Ind.  60;  Hamilton  v.  Xaylor,  72  Ind. 
171. 

Kansas.  —  Compare  Weyerhaeuser  v.  Fraim, 
54  Kan.  645. 

7.  Where  Limitation  Runs  from  Completion  of 
Building.  —  Cunningham  v.  Barr,  45  Kan.  158; 
Jewell  v.  Morse.  21  Kan.  734:  Clough  v.  Mc- 
Donald, 18  Kan.  114. 

8.  Weyerhaeuser  v.  Fraim,  54  Kan.  645. 
See  also  Crawford  v.  Blackman,  30  Kan.  527. 
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ini:  the  progress  of  the  work  or  the  furnishing  of  materials  and  in  anticipation 
of  work  to  be  done  or  materials  to  be  furnished.' 

Successive  Liens  cannot  be  filed  from  time  to  time,  as  the  work  progresses, 
for  work  or  materials  furnished  under  an  entire  contract.  The  claimant  is 
entitled  to  only  one  lien,  and  for  that  purpose  his  claim  must  be  filed  within 
the  time  specified  in  the  statute  after  the  completion  of  the  work.2 

Laborers  Working  by  the  Month  need  not  file  their  lien  within  the  time  limited 
from  the  end  of  each  month,  but  may  file  one  lien  for  the  whole  work  within 
the  time  limited  after  the  completion  of  the  work  or  building  as  the  statute 
may  provide.3 

Certificate  of  Completion  by  Architect.  —  The  time  for  filing  liens  is  not  extended 
by  a  provision  in  the  original  contract  that  payments  or  instalments  shall  not 
b:come  due  until  a  certificate  from  the  architect  or  some  other  person  has 
been  obtained,  but  the  time  runs  from  the  actual  completion  of  the  building 
or  work.4 

The  Fact  that  Credit  Is  Given  for  a  longer  period  does  not  affect  the  time  within 
which  notice  of  lien  must  be  filed.5  Under  some  statutes,  however,  where 
credit  is  given,  the  time  for  filing  liens  runs  from  the  expiration  of  the  term 
of  credit  and  not  from  the  completion  of  the  building.0 

Other  Work  under  Different  Contract.  —  The  completion  of  the  work  referred  to 
in  the  statute  means  the  work  done  under  the  contract  with  the  principal 
contractor,  and  the  lien  must  be  filed  within  the  period  of  limitation  after  that 
time  and  not  from  the  finishing  of  other  work  done  subsequently  and  not 
done  under  that  contract.7 

Work  for  Which  No  Lien  Is  Claimed  in  the  Statement  Filed  cannot  be  considered  in 
determining  when  the  work  was  completed  for  the  purpose  of  filing  liens.8 

(b)  What  Constitutes  Completion  —  act.  In  General  —  Actual  Completion.  —  In  the 
absence  of  any  statutory  qualification  or  definition  of  the  term  "  completion," 
it  should  be  construed  to  mean  actual  completion,9  dating  from  the  time 
when  the  last  work  was  done.10 

1.  Filing  in  Anticipation  of  Work  or  Materials. 
—  Ringle  v.  Wallis  Iron  Works,  85  Hun  (N. 
Y.)  279;  Hernlein  v.  Murphy,  (Brooklyn  City 
Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  47;  Sullivan  v. 
Brewster,  1  E.  D.  Smith  (N.  Y.)  681. 

2.  Successive  Liens.  —  Dingley  v.  Greene,  54 
Cal.  333,  597;  Cox  v.  Western  Pac.  R.  Co.,  44 
Cal.  18.   See  Ctaddock  v.  Dwight,  85  Mich.  587. 

Where  the  Labor  Is  Performed  by  the  Month, 
each  month's  labor  constitutes  a  complete 
cause  of  action  whether  the  labor  is  continued 
or  discontinued,  and  successive  liens  may  be 
hied  for  each  month's  labor.  But  the  rule  is 
otherwise  where  the  contract  for  labor  was  to 
complete  a  job,  or  for  a  definite  time,  or  where 
there  was  but  one  contract  for  materials, 
though  of  different  kinds  or  quantities.  Central 
Trust  Co.  v.  Richmond,  etc.,  R.  Co.,  54  Fed. 
Rep.  728. 

3.  Laborers  Working  by  Month.  —  M alone  v. 
Bis  Flat  Gravel  Min.  Co.,  76  Cal,  578.  But 
see  Sandval  v.  Ford,  55  Iowa  461;  Central 
Trust  Co.  v.  Richmond,  etc.,  R.  Co.,  54  Fed. 
Rep.  723. 

4.  Certificate  of  Completion.  —  Beatty  v.  Mills, 
113  Cal.  312;  McLaughlin  v.  Perkins,  102  Cal. 
502.  See  also  Washburn  v.  Kahler,  97  Cal. 
58.  Compare  Johnson  v.  White,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  174. 

5.  Knowles  v.  Baldwin,  125  Cal.  224. 

6.  Robinson  v.  Marney,  5  Blackf.  (Ind.)  329; 
Goble  v.  Gale,  7  Blackf.  (Ind.)  218,  41  Am. 
Dec.  219. 
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7.  Work  under  Different  Contract.  —  Martin  v. 
Campbell,  6  Mackey  (I).  C.)  296;  Harman's 
Appeal,  124  Pa.  St.  624.  See  also  infra,  this 
subdivision,  (8)  (i)  Rule  as  to  Separate  Con- 
tracts and  Interrupted  Accottnts. 

8.  Mathiasen  v.  Barkin,  (Supm.  Ct.  App. 
Div.)  70  N.  Y.  Supp.  770;  Krah  v.  Weidlich,  55 
Mo.  App.  536. 

9.  Actual  Completion  Required.  —  Willamette 
Steam  Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229;  Derrickson 
v.  Edwards,  29  N.  J.  L.  468,  80  Am.  Dec. 
220. 

10.  Completion  Dates  from  Last  Work.  —  Coss 
v  MacDonough,  111  Cal.  662;  Mertiit  v.  Hop- 
kins, 96  Iowa  652;  Missouri  River  Lumber  Co. 
v.  Finance  Co.,  93  Iowa  640;  Jones  v.  Swan, 
21  Iowa  181;  Drexel  v.  Richards,  48  Neb.  322; 
Hill  v.  Callahan,  58  N.  H.  497;  McGraw  v. 
Godfrey,  (Ct.  App.)  16  Abb.  Pr.  N.  S.  (N.  Y.) 
358;  Egolf  v.  Casselberry,  14  Pp.  Co.  Ct.  87. 
See  also  Gordon  Hardware  Co.  v.  Spn  Fran- 
cisco, etc.,  R.  Co.,  S6  Cal.  6:0;  Loudon  v.  Cole- 
man, 62  Ga.  146.  See  also  infra,  this  sub- 
division, 8.  (a)  Rule  As  to  Entire  Contracts  and 
Running  A  ccounts. 

Supervising  Architects.  —  Where  the  last  act 
required  of  supervising  arthilects  is  to  give  a 
certificate  of  satisfactory  construction  and 
completion  according  to  the  specifications, 
their  time  for  filing  a  lien  for  services  does  not 
begin  to  run  until  they  have  given  such  certifi- 
cate.   Bentley  v.  Adams,  92  Wis.  386. 
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of  Lien. 


Question  of  Fact.  —  The  time  when  a  building  is  actually  completed  is  a  ques- 
tion of  fact  to  be  determined  by  the  trial  court  in  each  case.1 

Acceptance,  Use,  and  Occupation  as  Equivalent  to  Completion.  —  The  doing  of  the  work 
and  not  its  acceptance  marks  the  completion  of  the  contract.2  But  the 
acceptance,  use,  and  occupation  of  a  structure  by  the  person  for  whom  it  was 
erected  are,  under  some  statutes,  deemed  a  completion  for  the  purpose  of 
fixing  the  time  from  which  the  period  of  limitation  begins  to  run.3 

Agreement  to  Consider  Building  Completed.  —  Where  the  parties  to  the  contract 
agree  that  the  building  shall  be  considered  as  completed  before  the  last  work 
is  actually  done,  the  time  for  filing  a  lien  begins  to  run  from  that  time  and 
not  from  the  time  of  the  actual  completion  of  the  building.4  But  such  a 
contract  between  the  principal  contractors  and  the  owner  is  not  conclusive  on 
the  question  of  completion  as  against  subcontractors  who  are  not  parties  to  it.5 

Cessation  from  Labor.  —  Sometimes  it  is  provided  by  statute  that  cessation  from 
labor  for  a  specified  time  upon  any  unfinished  contract,  or  upon  any  unfinished 
building,  shall  be  deemed  equivalent  to  a  completion  thereof  as  regards  the 
time  for  filing  liens.6  Such  a  provision  is  not  a  mere  privilege  to  the  claimant, 
but  is  also  a  limitation,  and  the  lien  must  be  filed  within  the  statutory  limit 
after  the  completion  of  the  period  of  abandonment,7  and  it  is  immaterial 
whether  the  work  is  subsequently  completed  by  the  owner  or  not.8  Whether 
there  has  been  such  a  cessation  of  labor  in  any  particular  case  is  a  question  of 
fact.9  Where  there  is  no  entire  contract,  but  merely  an  open  current  account, 
a  cessation  of  work  for  such  a  length  of  time  as  to  raise  the  presumption 
that  the  work  had  once  ceased  and  the  contract  been  completed  will  start  the 
period  of  limitation  running.10 

Abandonment  of  Work  Before  Completion.  —  Where  it  was  the  original  purpose  of 
the  owner  to  erect  a  building  in  part  only,11  or  where  the  owner,  having  pro- 
ceeded to  erect  a  building  in  part,  abandoned  his  design  of  finishing  it,12  the 

1.  Completion  a  Question  of  Fact.  —  Willamette  ing,  etc.,  Co.  v.  Los  Angeles  College  Co.,  94 
Steam  Mills  Co.  v.  Kremer,  94  Cal.  205;  Willa-  Cal.  229;  Reed  v.  Norton,  90  Cal.  590;  Buell 
mette  Steam  Mills  Lumbering,  etc.,  Co.  v.  Los  v.  Brown,  131  Cal.  158. 

Anereles  College  Co.,  94  Cal.  229;  Johnston  v.  Burden  of  Proof.  —  Marble  Lime  Co.  v.  Lords- 
Harrington,  5  Wash.  82.  burg  Hotel  Co.,  96  Cal.  332. 

2.  Doing  of  Work  and  Not  Acceptance.  —  Fay  What  Constitutes  "  Cessation  from  Labor."  — 
v.  Muhlker,  (C.  PI.  Gen.  T  )  1  Misc.  (N.  Y.)  Marble  Lime  Co.  v.  Lordsburg  Hotel  Co.,  96 
331,  distinguishing  Watts-Campbell  Co.  v.  Cal.  332;  McHenry  v.  Rome  Mill  Co.,  1  Ky. 
Yuengling,  125  N.  Y.  1.    See  also  Washington  L.  Rep.  413. 

Bridge  Co.  v.  Land,  etc.,  Imp.  Co.,  12  Wash.  7.  Johnson    v.    La   Grave,    102    Cal.  324; 

272.  Kerckhoff-Cuzner  Mill,  etc.,  Co.  v.  Olmstead. 

3.  Acceptance,  Use,  and  Occupation  Deemed  a  85  Cal.  80.  See  also  Marble  Lime  Co.  v. 
Completion.  — Giint  Powder  Co.  v.  San  Diego  Lordsburg  Hotel  Co.,  96  Cal.  332.  See  Pierce 
Flume  Co.,  78  Cal.  193;  Berry  v.  Turner,  45  v.  Birkholm,  115  Cal.  657. 

Wis.  105;  Brown  v.  Edward  P.  Allis  Co.,  98  Premature  Filing  of  Claim.  —  A  claim  filed  be- 

Wis.  125.    See  Rice  v.  Brown,  1  Kan.  App.  fore  the  cessation  from  labor  has  continued  for 

646.  the  prescribed  time  is  premature,  and  no  lien 

Construction   and   Purpose   of  Statute. — Ste  can  be  enforced,  Marchant  v.  Hayes,  120  Cal. 

Willamette  Steam  Mills  Lumbering,  etc.,  Co.  137;  unless  the  owner  has  in  the  meanwhile 

v.  Los  Angeles  College  Co.,  94  Cal.  229;  Giant  abandoned  his  original  design  of  finishing  the 

Powder   Co.    v.    San    Diego  Flume  Co.,  88  building,  Schwartz  z\  Knight  74  Cal.  432. 

Cal.  20.  8.  Johnson  v.  La  Grave,  102  Cal.  324. 

Requisite  Nature  of  Use  and  Occupation  under  9.  Marble  Lime  Co.  v.  Lordsburg  Hotel  Co., 

Statute.  —  Willamette  Steam  Mills  Lumbering,  96  Cal.  332. 

etc.,  Co.  v.  Los  Angeles  College  Co.,  94  Cal.  10.  Open  Account,  —  Jones  v.  Swan,  21  Iowa 

229;  Qrlandi  v.  Gray,  125  Cal.  372;  Ward  v.  181.    See  Merritt  v.  Hopkins.  96  Iowa  652. 

Crine,  118  Cal.  676.  See  also  infra,  this  subdivision,  8.  [e)  What 

4.  Franklin  St.  M.  E.  Church  v.  Davis,  85  Constitutes  Entire  Contract  or  Running  Account. 
Va.  193.  11,  Completion  Not  Contemplated.  —  Schwartz 

Agreement  that  Contract  Shall  Terminate  at  v.  Knight,  74.  Cal.  432. 

Fixed  Time.  —  Hinkley  v.  Hall,  101  Wis.  69  12.  Abandonment  of  Work  Before  Completion.— 

5.  First  Presb  Church  v.  Santy,  52  Kan.  462.  Schwartz  v.   Knight,  74  Cal.  432;  Chicago 

6.  Cessation  from  Labor  Equivalent  to  Comple-  Lumber  Co.  v.  Merrimack  River  Sav.  Bank,  52 
tion. — San  Joaquin  Lumber  Co.  v.  Welton,  Kan.  410;  Catlin  v.  Douglass,  33  Fed.  Rep. 
115  Cal.  1;  Willamette  Steam  Mills  Lumber-  569. 
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building  should  be  held  to  be  completed  within  the  meaning  of  the  statute 
from  the  time  it  was  so  built  in  part.1  The  time  when  such  abandonment 
occurs  is  to  be  determined  from  the  actual  cessation  of  the  work  and  not  from 
the  secret  purposes  or  mental  conclusions  of  the  owner.2  But  the  abandon- 
ment of  a  building  by  the  contractor  does  not  fix  the  time  from  which  the 
period  allowed  for  the  filing  of  a  lien  should  run,  where  the  owner  does  not 
occupy  or  accept  the  building,  but  goes  on  with  the  work.3 

Where  the  Owner  Wrongfully  Refuses  to  Permit  the  Completion  of  the  contract,  the  lien 
may  be  filed  at  any  time  within  the  statutory  period  after  the  wrongful  ter- 
mination of  the  contract,  and  the  fact  thai  the  work  had  been  suspended  at 
the  request  of  the  owner  for  a  longer  time  than  the  statutory  period,  before 
his  final  repudiation  of  the  contract,  is  immaterial.4 

A  Transfer  of  Title  Pending  Construction  of  the  improvement  is  not  such  a  com- 
pletion of  the  work  as  requires  or  authorizes  the  filing  of  the  lien  within  the 
time  limited  from  that  date.5 

A  Contract  to  Erect  a  Structure  and  Keep  It  in  Repair  for  a  specified  time  may  be 
treated  as  completed,  so  far  as  third  persons  are  concerned,  when  the  struc- 
ture is  first  erected,  though,  as  to  the  owner,  the  contract  is  not  complete 
until  after  the  expiration  of  the  period  for  which  the  contractor  was  to  keep 
the  structure  in  repair.6 

Completion  of  Distinct  Portions  of  Building.  —  Where  no  separate  contract  is  made 
for  the  erection  of  a  distinct  portion  of  a  building,  the  building  is  not  com- 
pleted for  the  purpose  of  filing  liens  until  such  portion  is  completed.7 

66.  "Trivial  Imperfection"  as  Affecting  Completion.  —  Under  the  California 
statute,  no  mechanic's  lien  can  be  filed  until  the  completion  of  the  building, 
and  it  must  be  filed  within  a  specified  time  thereafter,  but  it  is  further  provided 
that  "  any  trivial  imperfection  in  the  work  or  in  the  construction  of  any 
building,  improvement,  or  structure,  or  of  the  alteration,  addition  to,  or  repair- 
ing thereof,  shall  not  be  deemed  such  a  lack  of  completion  as  to  prevent  the 
filing  of  any  lien,"  8  and,  of  course,  such  trivial  imperfections  will  not  extend 
the  time  within  which  the  lien  can  be  filed.0  The  term  "trivial  imperfection" 
as  here  used  relates  to  the  question  whether  or  not  there  has  been  an  actual 
completion'  of  the  building. 10    What  constitutes  a  trivial  imperfection  is  a 


1.  Schwartz  v.  Knight,  74  Cal.  432. 

Filing  Unnecessary  Where  Work  Abandoned.  — 
Merchants,  etc.,  Sav.  Bank  v.  Dashiell,  25 
Gratt.  (Va.)  616. 

2.  Time  of  Abandonment.  —  Chicago  Lumber 
Co.  v.  Merrimack  River  Sav.  Bank,  52  Kan. 
410. 

3.  Abandonment  of  Work  by  Contractor.  — 
Marble  Lime  Co.  v.  Lordsburg  Hotel  Co.,  96 
Cal.  332. 

Where,  after  the  Act  of  1889  took  effect,  the 
contractor  abandoned  the  work  with  the 
knowledge  of  the  owner,  which  was  withheld 
from  the  subcontractors,  whose  contracts  were 
incomplete,  the  latter  had  Ihe  right  to  file 
their  lien  statements  within  sixty  days  after 
the  abandonment,  or  doing  the  last  work  or 
f  jrnishing  the  last  item  of  miterial  before 
notice  of  such  abandonment.  Main  St.  Hotel 
Co.  v.  Horton  Hardware  Co.,  56  Kan.  448. 

4.  Refusal  to  Permit  Completion.  —  Pedretti  v. 
Sti-hienoih,  3  Ohio  Cir.  Dec.  564,  6  Ohio  Cir. 
Ct.  517. 

5.  Transfer  of  Title.  —  Makins  v.  Robinson, 
6  Ont.  1;  Perry  v.  Conroy,  22  Kan.  716;  Wil- 
liams v.  Chicago,  etc.,  R.  Co.,  112  Mo.  463,  34 
Am.  St.  Rep.  403;  McNeal  Pipe,  etc.,  Co.  v. 
Howland,  111  N.  Car.  615. 


6.  Shaw  v.  Fjellman,  72  Minn.  465.  See  also 
Watts-Campbell  Co.  v.  Yuengling,  125  N.  Y. 
1,  affirming  51  Hun  (N.  Y.  302. 

7.  Chicago  Lumber  Co.  v.  Tomlinson,  54 
Kan.  770. 

8.  "  Trivial  Imperfection  "  Not  a  Lack  of  Com- 
pletion. —  Code  Civ.  Pro.  Cal.,  §  11S7;  Stimson 
Mill  Co.  v.  Riley,  (Cal.  1895)  42  Pac.  Rep. 
1072;  Schallei  t-Ganahl  Lumber  Co.  v.  Sheldon, 
(Cal.  1893)  32  Pac.  Rep.  235:  Lippert  v.  Lasar, 
(Cal.  1893)  33  Pac.  Rep.  797;  Santa  Monica 
Lumber,  eic,  Co.  v.  Hege,  (Cal.  1897)48  Pac. 
Rep.  69,  Santa  Clara  Valley  Mill,  etc.,  Co.  v. 
Williams,  (Cal.  1892)  31  Pac.  Rep.  1128;  Willa- 
mette Steam  Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229;  Harlan  v. 
Stufflebeem,  87  Cal.  508;  West  Coast  Lumber 
Co.  v.  Apfield,  86  Cal.  335;  Giant  Powder  Co. 
v.  San  Diego  Flume  Co.,  78  Cal.  193.  See 
Kelly  v.  McKenzie,  1  Manitoba  169. 

9.  Time  of  Filing  Not  Extended  by  Trivial  Im- 
perfection. —  Burleigh  Bldg.  Co.  v.  Merchant 
Brick  etc.,  Co.,  13  Colo.  App.  455.  See  Mc- 
Intyre  v.  Trautner,  63  Cal.  429,  in  which  case 
the  defect  was  not  trivial  and  hence  the  time 
for  filing  claims  was  extended. 

10.  Marble  Lime  Co.  v.  Lordsburg  Hotel  Co., 
96  Cal.  332. 
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question  of  fact  in  each  instance,1  and  the  decision  of  the  trial  court  thereon 
cannot  be  disregarded  unless  the  party  complaining  thereof  makes  it  clearly 
appear  to  be  without  any  evidence  in  its  support.2  The  trivial  imperfection 
mentioned  refers  to  imperfect  or  defective  performance  of  the  work  upon  a 
building  which  is  claimed  to  have  been  completed,3  and  not  to  a  case  in 
which  the  building  is  admittedly  uncompleted  and  workmen  are  still  engaged 
in  constructing  substantial  portions  thereof.4  Neither  is  the  question  whether 
the  omission  of  a  portion  of  the  building  is  a  trivial  imperfection,  or  is  a  sub- 
stantial failure  in  its  completion,  to  be  determined  by  the  relative  cost  of  that 
portion  to  that  of  the  entire  building.5  If  the  omissions  are  so  substantial 
that  the  contractor  would  not  have  a  right  of  recovery  upon  his  contract,  a 
lien  cannot  be  filed.0  Mere  conveniences,  when  provided  for  by  the  original 
plans  and  specifications,  are  a  material  part  of  the  building,  which  cannot  be 
deemed  completed  until  such  conveniences  are  supplied.7 

cc.  Delay  in  Completion  of  Small  Matters.  —  The  time  allowed  under  some 
statutes  for  the  filing  of  a  certificate  of  lien  commences  to  run  from  the  sub- 
stantial completion  of  the  work.8  And  the  time  from  which  the  limitation 
begins  to  run  cannot  be  postponed  by  an  unreasonable  delay  in  the  finishing 
of  small  matters  or  the  doing  of  trifling  items  of  work,  which  could  have  been 
done  or  finished  at  an  earlier  stage,  in  order  to  save  the  lien.9  But  the  time 
may  be  postponed  where  the  delay  in  finishing  up  small  portions  or  small 
matters  has  been  at  the  instance  of  the  person  as  against  whom  the  lien  is 
claimed,  and  no  rights  of  any  other  person  have  intervened  or  will  be 
affected  by  allowing  the  lien.10  Similarly  work  done  on  a  building  after  it  is 
substantially  finished,  at  the  request  of  the  owner,  may  as  against  him,  no 
rights  of  any  other  persons  intervening,  extend  the  time  within  which  the 
certificate  of  lien  may  be  filed.11  If  the  last  work  was  done  in  performance  of 
the  contract,  the  time  for  filing  liens  runs  from  that  date  although  such  work 
was  trifling  in  amount,18 

dd.  Additional  Work  or  Material  as  Affecting  Completion  —  General  Rule.  —  A  lien 
once  lost  by  the  expiration  of  the  time  within  which  the  statement  required 

1.  What  Constitutes  a  "  Trivial  Imperfection "  8.  Time  Runs  from  Substantial  Completion  of 

a  Question  of  Fact.  —  Willamette  Steam  Mills  Work.  —  Neill  v.  Carroll,  28  Grant  Ch.  (U.  C.) 

Lumbering,  etc.,  Co.  v    Los  Angeles  College  3,  affirmed  28  Grant  Ch.  (U.  C.)  339;  Kelly  v. 

Co.,  94  Cal.  229;  Coss  v.  MacDonough,  111  Cal.  McKenzie,  1  Manitoba  169;  Cooley  v.  Hol- 

6Q2 ;  Willamette  Steam  Mills  Co.  v.  Kremer,  94  comb,  68    Conn.  35;    McMechan  v.  Baker, 

Cal.  205;  Harlan  v.  Stufflebeem,  87  Cal.  508.  (Brooklyn  City  Ct.  Gen.  T.)  11N.  Y.  Supp.  7S1, 

See  also  Marble  Lime  Co.  v.  Lordsburg  Hotel  distinguishing  Foster  v.  Schneider,  50  Hun  (N. 

Co.,  96  Cal.  332.  Y.)  151.  See  also  cases  cited  infra,  this  section. 

2.  Harlan  v.  Stufflebeem  87  Cal.  508.  9.  Unnecessary  Delay  in  Trifling  Matters. — 
A  Finding  of  the  Court  that  the  Building  Was  Coolev  v.  Holcomb,  68  Conn.  35;  Flint  v.  Ray- 
Not  Completed  at  a  certain  time  carries  with  it  mond,  41  Conn.  510;  Sanford  v.  Frost,  41 
the  additional  finding  that  in  its  opinion  the  Conn.  617;  Dayton  v.  Minneapolis  Radiator, 
incomplete  portions  were  not  trivial  imperfec-  etc.,  Co.,  63  Minn.  4S.  See  also  Cole  v.  Uhl, 
tions.    Bianchi  v.  Hughes,  124  Cal.  24.  46  Conn.  296;  Nichols  v.  Culver,  51  Conn. 

8.  Santa  Monica  Lumber,  etc.,  Co.  v.  Hege,  177;  Hartley  v.  Richardson,  91  Me.  424. 

119  Cal.  376;  Santa  Clara  Valley  Mill,  etc.,  10.  Cole  v.  Uhl,  46  Conn.  296. 

Co.  v.  Williams,    (Cal.   1892)  31    Pac.  Rep.  11.  Additional  Work  at  Request  of  Owner. — 

1128.  Nichols  v.  Culver,  51  Conn.  177.    See  also  the 

4.  See  Santa  Monica  Lumfcer,  etc.,  Co.  v.  following  section. 

Hege,  119  Cal.  376.         .  12.  Last  Work  in  Performance  of  Contract. — 

Lack  of  "Additional   Work."  —  Lippert   v.  McLean  v.  Wiley,  176  Mass.  233;  Miller  v. 

La?ar,  (Cal.  1S93)  33  Pac.  Rep.  797.  Wilkinson,  167  Mass.  136;  Monaghan  v.  Put- 

5.  Relative  Cost  Not  Controlling.  —  Bianchi  v.  ney,  161  Mass.  338.  Co?npare  Dayton  v.  Min- 
Hughes,  124  Cal.  24.  neapolis  Radiator,  etc.,  Co.,  63  Minn.  48. 

6.  Schallert-Ganahl  Lumber  Co.  -».  Sheldon,  In  Dole  v.  Bangor  Auditorium  Assoc.,  94 
(Cal.  1893)  32  Pac.  Rep.  235.  See  also  Mar-  "Me.  535,  it  was  held  that  a  trifling  amount  of 
chants.  Haves,  117  Cal.  669.  labor  performed  and  materials  furnished  in 

7.  Mere  Conveniences.  —  Coss  v.  MacDon-  order  to  complete  what  was  left  incomplete 
ongh,  in  Cal.  662.  holding  that  an  elevator  is  nearly  a  year  before,  either  purposely  or  by 
a  material  Dart  of  a  building,  although  the  inadvertence,  did  not  revive  the  lien.  Citing 
building  might  have  been  used  without  the  Hartley  v.  Richardson,  91  Me.  427,  and  Baker 
elevator,  and  it  was  merely  a  convenience.  v.  Fessenden,  71  Me.  294. 
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by  statute  must  be  filed,  cannot  be  revived  by  the  performance  of  additional 
work  or  the  furnishing  of  additional  materials.1  Work  relied  on  to  extend 
the  time  for  filing  liens  must  be  work  in  its  ordinary  progress  on  the  building, 
carried  on  by  the  person  obligated  to  perform  it,  and  done  for  and  in  the 
interest  of  the  owner  who  is  putting  up  the  building.3 

Estoppel  of  Owner.  —  If  additional  work  is  performed  or  materials  are  furnished 
in  compliance  with  a  demand  made  by  the  owner  or  principal  contractor  based 
upon  the  theory  that  the  contract  for  labor  or  material  had  not  been  fully 
performed,  the  owner  is  estopped  to  assert  that  the  contract  was  completed 
before  such  additional  work  was  performed  or  materials  were  furnished,  though 
such  was  clearly  the  fact.3 

Work  Done  or  Material  Furnished  Merely  for  tho  Furpose  of  Enlarging  the  Time  for  filing 
the  lien,  and  not  bona  fide  for  the  purpose  of  carrying  out  the  contract,  will 
not  be  considered  in  fixing  the  time  within  which  the  claim  should  have  been 
filed.4  But  if  the  work  was  done  in  performance  of  the  contract,  the  mere 
fact  that  there  was  an  ulterior  purpose  of  saving  the  lien  will  not  render  the 
filing  too  late.5 

Where  Defects  and  Omissions  Are  Discovered,  and  Remedied  by  the  lien  claimant,  before 
or  after  acceptance  of  the  work  by  the  owner,  it  has  been  held  that  the  time 
for  filing  liens  begins  to  run  from  the  date  when  the  defects  and  omissions  were 
supplied.6  Other  cases  take  a  contrary  view  and  hold  that  labor  or  mate- 
rials furnished  gratuitously  to  supply  defects  or  omissions  in  the  performance 
of  a  contract  which  has  been  otherwise  completed  will  not  extend  the  time 
for  filing  the  lien,7  especially  where  more  than  the  statutory  period  has  inter- 


1.  Additional  Work  or  Material  Will  Not  Revi'.  e 
Expired  Claim  — ■  Maine.  —  Dole  v.  Bangor 
Auditorium  Assoc.,  94  Me.  532;  Woodruff  v. 
Hoirey,  91  Me.  116;  Farnhani  v.  Richardson, 
91  Me.  559;  Hartley  v.  Richardson,  91  Me.  424; 
Darrington  v.  Moore,  88  Me.  569;  Cole  v. 
Clark,  85  Me.  336. 

Minnesota.  —  Dayton  v.  Minneapolis  Radi- 
ator, etc.,  Co.,  63  Minn.  48, 

Missouri.  —  Hayden  Slate  Co.  v.  Anderson, 
76  Mo.  App'.  281;  Scott  v.  Cook,  8  Mo.  App. 
193. 

Nebraska.  —  Congdon  v.  Kendall,  53  Neb. 
282. 

New  York.  —  Cody  v.  White,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  638;  McLean  v.  San- 
ford,  26  N.  Y.  App.  Div.  603. 

Ohio.  —  King  v.  Cleveland  Ship  Bldg.  Co., 
50  Ohio  St.  320. 

Oregon.  —  Inman  v.  Henderson,  29  Oregon 
116. 

2.  Nature  of  Work  Which  Will  Extend  Time.  — 

Rurleigh  Bldg.  Co.  v.  Merchant  Brick,  etc., 
Co.,  13  Colo.  App.  455. 

3.  Estoppel  of  Owner  to  Assert  Prior  Completion. 
—  Minneapolis  Trust  Co.  v.  Great  Northern 
R.  Co.,  74  Minn.  30.  See  also  Minneapolis 
Trust  Co.  v.  Great  Northern  R.  Co.,  81  Minn. 
28;  Stidger  v.  McPhee,  (Colo.  App.  1900)  62 
Pac.  Rep.  332;  Mclntyre  v.  Trautner,  63  Cal. 
429. 

4.  Work  Done  for  Purpose  of  Saving  Lien.  — 

Central  Trust  Co.  v.  Chicago,  etc.,  R.  Co.,  54 
Fed.  Rep.  598:  O'Driscoll  v.  Bradford,  171 
Mass.  231;  Kelly  v.  William  J.  Merritt  Co., 
(Supm.  Ct.  App.  T.)  68  N.  Y.  Supp.  774,  revers- 
ing (N.  Y.  City  Ct.  Gen.  T.)  62  N.  Y.  Supp. 
1139;  Duffy  v.  Baker,  (Supm.  Ct.  Spec.  T.)  17 
Abb.  N.  Cas.  (N.  Y.)  357;  Inmm  v.  Hender- 
son, 29  Oregon  116.  Compare  McLean  v.  Wi- 
ley. 176  Mass.  233. 


Work  done  from  time  to  time  by  consent  for 
the  purpose  of  preserving  the  lien  until  the 
owner  could  raise  money  to  go  on  with  the 
work  will  prevent  the  running  of  the  period  of 
limitation  and  preserve  the  lien.  McCarthy 
v.  Groff,  48  Minn.  325. 

5.  Ulterior  Purpose  Immaterial.  —  Miller  v. 
Wilkinson,  167  Mass.  136;  Monaghan  v.  Put- 
ney, 161  Mass.  338.  See  also  Burrell  v.  Way, 
176  Mass.  164. 

6.  Repairing  Defects  and  Omissions  —  Cali- 
fornia. —  Mclntyre  v.  Trautner,  63  Cal.  429. 

Illinois.  —  St.  Louis  Nat.  Stock  Yards  v. 
O'Reilly,  85  111.  546. 

Indiana.  —  Jeffersonville  Water  Supply  Co. 
v.  Riter,  138  Ind.  170;  Conlee  v.  Clark,  14  Ind. 
App.  205,  56  Am.  St.  Rep.  298. 

Minnesota.  —  Minneapolis  Trust  Co.  v.  Great 
Northern  R.  Co.,  74  Minn.  30,  81  Minn.  28; 
Shaw  v.  Fjellman,  72  Minn.  465. 

Missouri.  —  Bruce  v.  Berg,  8  Mo.  App.  204. 
Compare  Hayden  Slate  Co.  v.  Anderson,  76 
Mo.  App.  281. 

See  also  Watts-Campbell  Co.  v.  Yuengling, 
51  Hun  (N.  Y.)  302;  Bernsdorf  v.  Hardway,  4 
Ohio  Cir.  Dec.  645,  7  Ohio  Cir.  Ct.  378. 

Repairing  Damage  Caused  by  Others.  —  Where 
buildings  are  constructed  by  a  contractor,  and 
afterwards,  through  the  fault  of  others  in  allow- 
ing an  overflow  of  water,  the  area  walls  become 
defective,  taking  down  and  rebuilding  them 
is  not  a  work  required  by  the  contract,  as  due 
to  "  alterations  in  the  plan  of  construction," 
but  an  independent  work.  Fay  v.  Muhlker, 
(C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  321. 

7.  Time  Not  Extended  by  Repair  of  Defects  and 
Omissions. —  Dole  v.  Bangor  Auditorium  Assoc., 
94  Me.  532;  Congdon  v.  Kendall,  53  Neb.  282, 
Avery  v.  Butler,  30  Oregon  287;  Women's 
Homoeopathic  Assoc.  v.  Harrison,  120  Pa.  St. 
28,  134  Pa.  St.  558,  19  Am.  St.  714,  26  W.  N.  C- 
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vcncd  since  the  last  materials  were  furnished  or  the  last  labor  was  performed.1 

New  Agreement.  —  Work  done  or  materials  furnished  under  a  new  and  inde- 
pendent agreement  will  not  keep  alive  any  right  of  lien  under  the  original 
agreement,2  though  there  is  some  conflict  in  the  cases  upon  this  point  where 
the  new  agreement  is  in  settlement  of  claims  for  defects  and  omissions  in  the 
performance  of  the  original  contract.3 

Placing  Fixtures  in  a  Building,  such  as  stoves,  gas  fixtures,  electric  bells,  etc., 
does  not  extend  the  time  for  filing  liens  unless  such  fixtures  are  embraced  in 
the  contract  for  the  construction  of  the  building.4 

Work  to  Meet  Requirements  of  Public  Authorities.  —  Where  the  additional  work  was 
done  to  meet  the  requirements  of  the  public  authorities,  in  place  of  work 
provided  for  in  the  original  contract,  the  time  runs  from  the  completion  of 
such  additional  work  and  not  from  the  completion  of  the  work  according  to 
the  original  contract.5 

(7)  Furnishing  or  Delivery  of  Materials.  —  In  the  case  of  liens  for  materials 
furnished  it  is  usually  provided  expressly  or  in  effect  that  the  claim  must  be 
filed  within  a  specified  time  after  the  materials  are  furnished  or  delivered.6 
The  time  runs  from  the  date  when  the  materials  are  in  fact  furnished  and  not 
from  that  when  the  contractor  agreed  that  they  should  be  furnished,7  nor  from 


(Pa.)  84;  Philadelphia  Packing,  etc.,  Co.'s 
Estate,  4  Pa.  Dist.  57;  Berry  v.  Turner,  45 
Wis.  105;  Neill  v.  Carroll,  28  Grant  Ch.  (U. 
C.)30,  affirmed  on  rehearing,  28  Grant  Ch.  (U. 

C)  33Q-" 

1.  Additions  After  Expiration  of  Time. — Cen- 
tral Trust  Co.  v.  Chicago,  etc.  R.  Co.,  54  Fed. 
Rep  598;  Harrison  v.  Homoeopathic  Assoc., 
120  Pa.  St.  28,  134  Pa.  St.  558,  19  Am.  St.  Rep. 
714;  Hassenfus  v.  Philadelphia  Packing,  etc., 
Co.,  15  Pa.  Co.  Ct.  650;  Brown,  etc.,  Co.  v. 
Trane,  98  Wis.  4. 

2.  Work  or  Materials  Furnished  under  New 
Contract.  —  John  T.  Noye  Mfg.  Co.  -'.  Thread 
Flouring-Mills  Co.,  no  Mich.  161;  Frankoviz 
v.  Smith,  34  Minn.  403;  Scott  v.  Cook,  8  Mo. 
App.  193;  Schulenburg  v.  Vrooman,  7  Mo. 
App.  133;  Henry,  eic,  Co.  v.  Halter,  58  Neb. 
685;  Fay  v.  Muhlker,  (C.  PI.  Gen.  T.)  1  Misc. 
(N.  Y.)  321,  distinguishing  Watts-Campbell  Co. 
v.  Yuengling,  125  N.  Y.  1;  King  v.  Cleveland 
Ship  Bldg.  Co.,  50  Ohio  St.  320;  McKelvey 
v.  jarvis,  87  Pa.  St.  414;  Pacific  Mfg.  Co. 
v.  Brown,  8  Wash.  347.  See  also  Summers  v. 
Beard,  24  Ont.  641.  Compare  Scheible  v. 
Schickler,  63  Minn.  471. 

3.  Where  the  Defects  or  Omissions  Were  Supplied 
under  a  New  Agreement  by  which  ihe  owner  re- 
leased all  claim  of  damages  for  breach  of  the 
original  contract,  the  time  for  filing  liens  runs 
from  the  completion  of  the  new  contract. 
Scheible  v.  Shicklei,  63  Minn.  471,  cited  with 
approval  and  followed  in  Minneapolis  Trust  Co. 
v.  Great  Northern  R  Co.,  74  Minn.  30.  See 
also  McKelvey  v.  Jarvis,  87  Pa.  St.  414.  But 
compare  Berry  v.  Turner,  45  Wis.  105. 

4.  Placing  Fixtures  in  Building. —  Brown  v. 
Waring,  1  App.  Ca;.  (D.  C.)  37S. 

5.  Additional  Work  Required  by  Public  Au- 
thorities. —  Bruns  -'.  Braun,  35  Mo.  App.  337. 

6.  Time  Runs  from  Delivery  —  Arkansas.  — 
Kizer  Lumber  Co.  v.  Mosely,  56  Ark.  544; 
Anderson  v.  Seamans,  49  Ark.  475;  White  v. 
Chaffin,  32  Ark.  59. 

Delaware. — Travis  v.  Meredith,  2  Marv. 
(Del.)  376. 
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Georgia.  — Jones  v.  Kern,  101  Ga.  309;  Filer, 
etc.,  Co.  v.  Empire  Lumber  Co.,  91  Ga.  657. 

Ioiva.  —  Hoag  v.  Hay,  103  Iowa  291;  Swift 
v.  Calnan,  102  Iowa  206;  Missouri  River 
Lumber  Co.  v.  Finance  Co.,  93  Iowa  640; 
Chase  v.  Garver  Coal  Co.,  90  Iowa  25;  Roose 
71.  Billingsly,  etc.,  Commission  Co. ,  74  Iowa  51 ; 
Ewing  v.  Folsom,  67  Iowa  65;  Evans  v.  Tripp, 
35  Iowa  371. 

Kansas.  —  Board  of  Education  v.  Gelino,  9 
Kan.  App.  555. 

Louisiana.  —  Biashearr.  Alexandria  Cooper- 
age Co.,  50  La.  Ann.  587. 

Maryland.  —  Heath  v.  Tyler,  44  Md.  312. 

Michigan.  —  Smalley  v.  Gearing,  121  Mich. 
I90. 

Nebraska.  —  McPhee  v.  Kay,  30  Neb.  62: 
Howell  v.  Wise,  28  Neb.  756. 

jVe7v  Hampshire.  —  Pike  v.  Scotl,  60  N.  H. 
469. 

Arew  York.  —  Gates  v.-Buddensieck,  (C.  PI. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  198;  Collins  v. 
Drew,  (C.  PI.  Gen.  T.)  50  How.  Pr.  (N.  Y.) 
477-  Morgan  v.  Taylor,  15  Daly  (N.  Y.)  304. 

Ohio.  —  King  v.  Cleveland  Ship  Bldg.  Co., 
50  Ohio  St.  320;  Franklin  Bank  v.  Cincinnati, 
10  Ohio  Dec.  545. 

Oregon.  —  Inman  v.  Henderson,  29  Oregon 
116. 

South  Dakota.  —  Rust-Owen  Lumber  Co.  v. 
Fitch,  3  S.  Dak.  213. 

Canada.  —  Hall  v.  Hogg,  20  Ont.  13. 

See  also  supra,  this  subdivision,  Completion 
of  Contract,  Work,  or  Improvement. 

When  a  Contractor  Working  for  Several  Owners 
Has  But  a  Single  Contract  for  the  Supply  of  Ma- 
terials with  the  materialman,  the  time  for  filing 
a  lien  by  the  latter  against  the  owner  is  not  to 
be  measured  with  reference  to  the  duration  of 
deliveries  under  the  contract  between  the 
materialman  and  the  contractor,  but  by  com- 
pletion of  the  work  by  the  contractor  for  the 
several  owners.  Moorehouse  v.  Leak,  13  Ont. 
290. 

7.  Actual  and  Not  Agreed  Time  of  Delivery.  — 

Bashor  v.  Nordyke,  etc.,  Co.,  25  Kan.  222, 
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that  when  the  last  delivery  might  have  been  made  under  the  contract.1 
Materials  are  delivered  when  they  arc  placed  upon  the  premises  to  be  charged 
with  the  lien.a  Where  the  materials  delivered  were  thereafter  changed  in 
accordance  with  a  stipulation  in  the  contract,  the  time  for  filing  a  lien  runs 
from  the  date  of  such  change.3  The  time  for  filing  a  lien  upon  a  mine  for 
materials  furnished  runs  from  the  time  when  the  materials  are  used  and  not 
from  the  time  when  they  were  furnished.* 

(8)  Entire  or  Separate  Contracts  and  Running  Accounts  —  (a)  Rule  as  to  Entire 
Contracts  and  Running  Accounts  — General  Rule.  —  Where  labor  is  performed  or  mate- 
rial furnished  in  pursuance  of  a  single  continuing  contract,  the  time  for  filing 
liens  begins  to  run  from  the  time  when  the  last  item  of  labor  is  performed  or  of 
material  is  furnished,5  and  it  is  immaterial  that  the  last  item  is  a  trifling  one, 
where  such  item  was  furnished  in  good  faith  and  with  an  intent  to  charge 
therefor.6 

Distinct  items  of  Improvements.  —  Where  there  is  an  entire  contract  for  several 
items  of  improvements,  the  time  for  filing  liens  begins  to  run  from  the  com- 
pletion of  the  last  item.7  Thus  where  several  structures  are  built  upon  con- 
tiguous lots  under  an  entire  contract,  the  lien  can  be  filed  at  any  time  within 
the  period  limited  after  the  completion  of  the  last  building.8 


1.  Miller  v.  Whitelaw,  28  Mo.  App.  639 

2.  What  Constitutes  Delivery.  —  White  v. 
Chaffin,  32  Ark.  59;  Smalley  u.  Gearing,  121 
Mich.  190. 

Where  there  is  no  contract  with  the  material- 
man for  placing  the  materials  on  the  premises, 
the  time  runs  from  the  date  of  delivery  to  the 
principal  contractor  and  not  from  the  date 
when  they  were  brought  by  the  latter  upon  the 
premises.    Hall  v.  Hogs:,  20  Ont.  13. 

Contract  to  Furnish  Material  "  F.  0.  B.  Cars."  — 
King  v.  Cleveland  Ship  Bldg.  Co.,  50  Ohio  St. 
320;  Congdon  v.  Kendall,  53  Neb.  282. 

Arrival  of  Goods  at  Station  of  Destination.  — 
Buchanan  v.  Selden,  43  Neb.  559. 

Delivery  Subject  to  Acceptance  or  Rejection.  — 
Franklin  Ba.-nkz\  Cincinnati,  10  Ohio  Dec,  545. 

Materials  to  Be  Returned  if  Not  Used.  —  Marble 
v.  Jones,  etc.,  Lumber  Co.,  19  Neb.  732. 

3.  Change    of     Materials.  —  Coughlan  v. 
Longini,  77  Minn.  514. 

4.  Materials  Used  in  Mine.  —  California 
Powder  Works  v.  Bine  Tent  Consol.  Hydraulic 
Gold  Mines,  (Cat.  1889)  22  Pac.  Rep.  391. 

6.  Time  Runs  from  Date  of  Last  Item  —  Ala- 
bama.—  Lane,  etc.,  Co.  v.  Jones,  79  Ala.  156. 

Arkansas.  —  Kizer  Lumber  Co.  v.  Mosely,  56 
Ark.  544. 

Georgia.  —  New  Ebenezer  Assoc.  v.  Gress 
Lumber  Co.,  89  Ga.  125. 

Indiana.  —  Premier  Steel  Co.  v.  McElwaine- 
Richards  Co.,  144  Ind.  614;  'Patton  v.  Matter, 
21  Ind.  App.  277. 

Iowa.  —  Gilbert  v.  Tharp,  72  Iowa  714; 
Ewing  v.  Folsom,  67  Iowa  65;  National  L. 
Ins  Co.  v.  Ayres,  in  Iowa  200. 

Kansas.  —  Board  of  Education  v.  Gelino,  9 
Kan.  App.  555. 

Maine.  —  Farnham  v.  Richardson,  91  Me. 
559- 

Maryland.  —  Maryland  Brick  Co.  v.  Dunk- 
erly,  85  Md.  199;  Schaper  v.  Bibb,  71  Md. 
145;  German  Lutheran  Congregation  v.  Heise, 
44  Md.  453;  Heath  v.  Tyler,  44  Md.  312; 
Ortwine  v.  Caskey,  43  Md.  134;  Okisko  Co.  v. 
Matthews,  3  Md.  168.  See  Smith  v.  Shaffer,  46 
Md.  573;  Wilson  v.  Wilson,  51  Md.  159. 
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Massachusetts.  —  Kennebec  Framing  Co.  v. 
Pickering,  142  Mass.  80. 

Michigan.  —  Smalley  v.  Gearing,  121  Mich. 
190. 

Minnesota.  —  Coughlin  v.  Longini,  77  Minn. 
5H- 

Missouri.  —  Livermore  v.  Wright,  33  Mo.  31; 
Page  v.  Bettes,  17  Mo.  App.  366. 

Montana.  —  Helena  Steam-Heating,  etc.,' 
Co.  v.  Wells,  16  Mont.  65. 

Nebraska.  —  Drexel  v.  Richards,  48  Neb. 
322;  Wells  v.  David  City  Imp.  Co.,  43  Neb. 
366;  Gray  v.  Elbling,  35  Neb.  278;  Ballou  v. 
Black,  17  Neb.  389. 

New  Hampshire.  —  Pike  v.  Scott,  60  N.  H. 
469;  Hill  v.  Callahan,  58  N.  H.  497. 

New  Jersey.  —  Derrickson  v.  Edwards,  29  N. 
J.  L.  468,  80  Am.  Dec.  220. 

New  York.  —  Mathiasen  v.  Barkin,  (Supm. 
Ct.  App.  Div.)  70  N.  Y.  Supp.  770;  Duffy  v. 
Baker,  (Supm.  Ct.  Spec.  T.)  17  Abb.  N.  Cas. 
(N.  Y.)  357;  McGraw  v.  Godfrey,  (Ct.  App.)  16 
Abb.  Pr.  N.  S.  (N.  Y.)  358;  Haden  V.  Budden- 
siek,  6  Daly  (N.  Y.)  3.  See  Chase  v.  James,  10 
Hun  (N.  Y.)  506,  distinguishing  Goodale  v. 
Walsh,  2  Thomp.  &  C.  (N.  Y.)  311,  and  Spencer 
v.  Barnett,  35  N.  Y.  94. 

North  Carolina.  —  McNeal  Pipe,  etc.,  Co.  v. 
Howland,  in  N.  Car.  615. 

Ohio.  —  Carnegie  v.  Lancaster,  etc.,  R.  Co., 
3  Ohio  Dec.  343,  1  Ohio  N.  P.  300. 

Pennsylvania. — Singerly  v.  Doerr,  62  Pa. 
St.  9;  Pratt  v.  Campbell,  24  Pa.  St.  184;  Bart- 
lett  v.  Kingan.  19  Pa.  St.  341;  Brick  Co.  v. 
Norton,  2  Pa.  Dist.  559;  Pace  v.  Yost,  9  Kulp 
(Pa.).357-  . 

Wisconsin.  —  Brown,  etc.,  Co.  v.  Trane,  98 
Wis.  4;  Brown  v.  Edward  P.  Allis  Co.,  98 
Wis.  125;  Fowler  v.  Bailley,  14  Wis.  126. 

6.  Farnham  v.  Richardson,  91  Me.  559.  See 
also  supra,  this  subdivision,  "  Trivial  Imperfec- 
tion" as  Affecting  Completion ;  Delay  in  Comple- 
tion of  Small  Matters. 

7.  Silvester  v.  Coe  Quartz  Mine  Co.,  80  Cal. 
510. 

8.  Contract  for  Several  Structures.  —  Walden 
v.  Robertson,  120  Mo.  38.    Contra,  Wilson  v. 

Volume  XX. 


Formal  Requisites 


MECHANICS'  LIENS. 


of  Lien. 


A  Continuous,  Open  Current  Account  accrues  as  to  the  whole  on  the  date  of  the 
last  item,  and  the  time  for  filing  liens  begins  to  run  on  that  date.1 

Use  of  Last  Item  in  Building.  —  The  fact  that  the  last  item  of  materials  fur- 
nished was  not  used  in  the  building  in  which  the  previous  items  were  used 
does  not  necessarily  render  a  lien  dating  from  such  last  item  too  late.8  So 
where  it  does  not  appear  how  much  of  the  last  item  entered  into  the  con- 
struction of  the  building,  if  it  appears  that  some  part  did  so  enter  into  the 
building  the  lien  is  not  invalid  on  account  of  the  date  of  filing.3  Under 
some  statutes  the  time  for  filing  liens  is  to  be  computed  from  the  date  of  the 
last  item  furnished  and  actually  used  in  the  erection  of  the  building  upon 
which  the  lien  is  claimed.'1 

(b)  Rule  as  to  Separate  Contracts  and  Interrupted  Accounts.  — ■  Where  labor  or  mate- 
rials are  furnished  under  different  distinct  contracts,  as  where  they  were  fur- 
nished under  separate  and  independent  orders,5  or  where  such  a  space  of  time 
intervenes  between  the  different  items  of  account  as  to  raise  the  presumption 
that  the  work  had  once  ceased,6  the  lien  must  be  filed  within  the  prescribed 
time  from  the  last  item  under  each  contract  or  the  last  item  before  the 


interruption. 

Forder,  30  Pa.  St.  129.  See  also  Hudnit  v. 
Roberts,  10  Phila.  (Pa.)  535,  31  Leg.  Int.  (Pa.) 
333- 

1.  Continuous  Open  Account — Iowa.  —  Lamb 
v.  Hanneman,  40  Iowa  41;  Jones  v.  Swan,  21 
Iowa  181. 

Minnesota .  —  Coughlan  v.  Longini,  77  Minn. 
514- 

Missouri. —  Great  Western  Mfg.  Co.  v.. 
Burns,  59  Mo.  App.  301;  Bolen  Coal  Co.  v. 
Ryan,  48  Mo.  App.  516;  Heltzell  v.  Chicago, 
etc.,  R.  Co.,  20  Mo.  App.  435;  Page  1 .  Bettes, 
17  Mo.  App.  366;  Squires  v.  Fithian,  27  Mo. 
134;  Carson  v.  Steamboat,  16  Mo.  256;  Stine 
v.  Austin,  9  Mo.  558;  Bruce  v.  Berg,  8  Mo. 
App.  204;  Central  Trust  Co.  v.  Texas,  etc.,  R. 
Co.,  23  Fed.  Rep,  673. 

Montana.  —  Helena  Steam-Heating,  etc., 
Co.  v.  Wells,  16  Mont.  65. 

Oregon.  — 1  Inman  v.  Henderson,  29  Oregon 
116. 

Texas.  —  J.  H.  Baxter  Lumber  Co.  v. 
Nickell,  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 
450. 

Virginia.  —  Osborne  v.  Big  Stone  Gap 
Colliery  Co.,  96  Va.  58;  Richlands  Flint  Glass 
Co.  v.  Hiltebeitel,  92  Va.  91. 

Wisconsin.  —  Kerrick  v.  Ruggles,  78  Wis. 
274. 

Canada.  —  Lindop  v.  Martin,  3  Can.  L.  T. 
312. 

2.  Latest  Item  Not  Used  in  Building.  —  John 
Paul  Lumber  Co.  v.  Hormel,  61  Minn.  303. 

3.  Schulenburg,  etc.,  Lumber  Co.  v. 
Strimple,  33  Mo.  App.  154. 

4.  Gale  v.  Blaikie,  129  Mass.  206. 

5.  Different  Distinct  Contracts  —  Alabama. — 
Lane,  etc.,  Co.  v.  Jones,  79  Ala.  156. 

Iowa.  — Chase  v.  Garver  Coal  Co.,  90  Iowa 
25;  Jones  v.  Swan,  21  Iowa  181;  National  L. 
Ins.  Co.  v.  Ayres,  111  Iowa  200. 

Maryland.  — Clark  v.  Boarman,  89  Md.  428; 
Maryland  Brick  Co.  v.  Dunkerly,  85  Md.  199. 

Massachusetts.  —  But  compare  Miller  v. 
Batchelder,  117  Mass.  179. 

Missouri.  —  Helizell  v.  Chicago,  etc.,  R. 
Co.,  77  Mo.  315;  Kern  v.  Pfaff,  44  Mo.  App. 
35;  Bruns  v.  Braun,  35  Mo.  App.  337;  Kearney 
v.  Wurdeman,  33  Mo.  App.  447;  Livermore  v. 


Wright,  33  Mo.  31;  Page  v.  Bettes,  17  Mo. 
App.  366;  Scott  v.  Cook,  8  Mo.  App.  193; 
Schulenburg  v.  Vrooman,  7  Mo.  App.  133; 
Central  Trust  Co.  v.  Chicago,  etc.,  R.  Co.,  54 
Fed.  Rep.  598 

Nebraska. — Henry,  etc.,  Co.  v.  Halter,  58 
Neb.  685;  Central  L.  &  T.  Co.  v.  O'Sullivan, 
44  Neb.  835.  See  Gray  v.  Elbling,  35  Neb. 
278. 

New  York.  —  Zimmerman  v.  Erhard,  83  N. 
Y.  74;  Secor  -,<.  Sturgis,  16  N.  Y.  548;  Duffy 
v.  Baker,  (Supm.  Ct.  Spec.  T.)  17  Abb.  N.  Cas. 
(N.  Y.)  357;  Sleeves  v.  Sinclair,  56  N.  Y.  App. 
Div.  448.  . 

Ohio.  —  King  v.  Cleveland  Ship  Bldg.  Co., 
50  Ohio  St.  320. 

Pennsylvania.  —  Pratt  v.  Campbell,  24  Pa. 
St.  184;  Hudnit  v.  Roberts,  10  Phila.  (Pa.) 
535,  31  Leg.  Int.  (Pa.)  333. 

Wisconsin.  —  Brown  v.  Edward  P.  Allis  Co., 
98  Wis.  120;  Fowler  v.  Bailley,  14  Wis.  126. 

Where  materials  are  furnished  under  dis- 
tinct contracts  though  they  are  to  be  used  for 
ihe  same  purpose  or  by  the  contractor  in  exe- 
cuting one  and  the  same  contract  with  the 
owner,  the  right  to  take  the  lien  must  date 
from  the  time  of  furnishing  the  different  parcels 
of  materials  and  not  from  the  last  item  in  the 
account.  Walts  v.  Whitlington,  48  Md.  353; 
German  Lutheran  Congregation  v.  Heise,  44 
Md.  453. 

The  law  gives  a  lien  for  articles  furnished 
at  different  times  under  different  contracts,  as 
to  such  articles  as  are  furnished  within  sixty 
days  next  preceding  the  filing  of  a  notice  of 
intention  to  hold  the  lien.  Indiana  Mut. 
Bldg.,  etc..  Assoc.  v.  Paxton,  18  Ind.  App. 
304. 

6.  Interval  Between  Different  Items  —  Iowa.  — 
Gilbert  v.  Tharp,  72  Iowa  714;  Jones  v.  Swan, 
21  Iowa  181;  National  L.  Ins.  Co.  v.  Ayres, 
in  Iowa  200. 

Arebraska.  — -  Hansen  v.  Kinney,  46  Neb.  207; 
Henry,  etc.,  Co.  v.  Fisherdick,  37  Neb.  207. 

Pennsylvania.  —  Holden  v.  Winslow,  iS  Pa. 
St.  160. 

See  Maryland  Brick  Co.  v.  Dunkerly,  85 
Md.  199;  Buchanan  v.  Selden,  43  Net.  550. 
A  Suspension  of  the  Work  at  the  Request  of  the 
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(c)  What  Constitutes  Entire  Contract  or  Running  Account  —  Statement  of  Rule.  —  10  con- 
stitute an  entire  contract  or  running  account  within  the  meaning  of  the  rule 
that  the  time  for  filing  liens  runs  from  the  last  item,  it  is  not  necessary  that 
there  should  be  any  specific  agreement  as  to  the  amount  to  be  furnished  or 
the  time  within  which  the  labor  is  to  be  performed  or  the  materials  furnished. 
It  is  sufficient  if  there  is  at  the  time  an  understanding  that  further  labor  or 
materials  may  be  required,  and  if  the  claimant  is  afterwards  called  upon  from 
time  to  time  at  short  intervals  to  furnish  labor  and  materials  appropriate  to 
the  condition  and  progress  of  the  building.' 

Extension  or  Modification  of  Contract.  —  Where  a  contract  to  perform  work  and 
furnish  materials  is  subsequently  extended  or  modified  by  other  agreements, 
the  time  for  filing  liens  runs  from  the  date  of  the  last  work  done  or  materials 
furnished  under  any  of  such  agreements.2 

Question  of  Fact.  —  Whether  all  the  items  were  furnished  under  a  single  con- 
tract, or  whether  some  of  the  items  were  furnished  under  separate  and  inde- 
pendent contracts,  is  a  question  of  fact  for  the  jury.3 


Owner,  although  for  longer  than  the  statutory 
period,  will  not  start  the  limitation  running, 
where  such  suspension  was  understood  to  be 
merely'  temporary.  Pedretti  v.  Stichtenoth,  3 
Ohio  Cir  Dec  564.  6  Ohio  Cir.  Cl.  517. 

1.  What  Constitutes  Entire  Contract  on  Running 
Account  —  Arkansas.  —  Kizer  Lumber  Co.  v. 
Mosely,  56  Ark.  544. 

Maryland.  —  German  Lutheran  Congregation 
v.  Heise,  44  Md.  453. 

Michigan.  —  Smalley  v.  Gearing,  121  Mich. 
190. 

Missouri.  —  Heltzell  v.  Chicago,  etc.,  R.  Co., 
20  Mo.  App.  435. 

Montana.^ —  Helena  Steam- Heating,  etc.,  Co. 
v.  Wells,  16  Mont.  65. 

Nebraska.  —  Watkins  v.  Bugge,  56  Neb.  615; 
Ballou  v.  Black,  17  Neb.  389. 

Nevada.  —  Capron  v.  Strout,  11  Nev.  304. 

Ohio.  —  See  also  Carnegie  v.  Lancaster,  etc., 
R.  Co.,  1  Ohio  N.  P.  300. 

Texas.  —  Matthews  v.  Wagenhaeuser  Brew- 
ing Assoc.,  83  Tex.  604. 

Utah.  —  Salt  Lake  Lithographing  Co.  v. 
Ibex  Mine,  etc.,  Co.,  15  Utah  440,  62  Am.  St. 
Rep.  944. 

Canada.  —  Morris  11.  Tharle,  24  Ont.  159. 

See  Barrows  v.  Knight,  55  Cal.  155. 

Materials  Furnished  as  Required,  but  No  Con- 
tract—  Held  Separate  Transactions.  — Chad  wick 
v.  Hunter,  I  Manitoba  39.  Compare  Lindop  v. 
Martin,  3  Can.  L.  T.  312,  wherein  a  contrary 
conclusion  was  reached. 

"  Extra  Work  and  Materials  Done  and  Furnished 
by  a  contractor  during  performance  of  his 
agreement  may  be  included  in  and  constitute 
a  part  of  his  claim,  if  the  claim  be  filed  within 
six  months  after  the  completion  of  the  con- 
tract. Though  outside  the  contract,  they  are 
so  closely  connected  with  it  that  they  have 
always  been  included  with  those  done  and 
furnished  under  the  contract  in 
claim."  Rush  v.  Able,  90  Pa.  St. 
also  Costello  v.  Dale,  1  Hun  (N. 
Thomp.  &■  C.  (N.  Y.)493;  Coughlan 
77  Minn.  514. 

Where  Separate  Orders  for  Entirely  Different 
Kinds  of  Materials  were  given  about  a  month 
apart,  such  oiders  were  separate  contracts. 
Central  Trust  Co.  v.  Chicago,  etc.,  R.  Co.,  54 
Fed.  Rep.  598. 


filing  the 
153.  See 
V.)  489,  3 
•'.  Longini, 


The  Following  Statement  of  the  Rule  Has  Been 
Approved  in  Numerous  Cases :  "  When  work  or 
material  is  done  or  furnished,  all  going  to  the 
same  general  purpose,  as  the  building  of  a 
house  or  any  of  its  parts,  though  such  work 
be  done  or  ordered  at  different  times,  yet  if 
the  several  parts  form  an  entire  whole,  or  are 
so  connected  together  as  to  show  that  the  par- 
ties had  it  in  contemplation  that  the  whole 
should  form  but  one,  and  not  distinct  mat- 
ters of  settlement,  the  whole  account  must 
be  treated  as  a  unit,  or  as  being  but  a  single 
contract."  Phillips  Mech.  Liens,  §  229;  Mil- 
ler v.  Batchelder,  1.17  Mass.  179;  Union  Trust 
Co.  v.  Casserly,  (Mich.  1901)  86  N.  W.  Rep. 
545.  See  Capron  v.  Strout,  n  Nev.  304.  See 
also  Jones  v.  Swan,  21  Iowa  181;  Hofer's 
Appeal.  116  Pa.  St.  360;  St.  Paul,  etc.,  Pressed 
Brick  Co.  v.  Stout,  45  Minn.  327;  State  Sash, 
etc.,  Mfg.  Co.  v.  Norwegian  Evangelical,  etc., 
Seminary,  45  Minn.  254;  Page  v.  Bettes,  17 
Mo.  App.  366. 

This  rule  is  substantially  enacted  by  statute 
in  Pennsylvania.  Singerly  v.  Doerr,  62  Pa.  St. 
9;  Diller  v.  Burger,  68  Pa.  St.  432;  Hofer's 
Appeal,  116  Pa.  St.  360. 

Express  or  Implied  Contract  Embracing  All 
Items  Necessary.  —  Secor  v.  Sturgis,  16  N.  Y. 
548;  Zimmerman  v.  Erhard,  83  N.  Y.  74; 
Brown  v.  Edward  P.  Allis  Co.,  98  Wis. 
125. 

Intervening  Statements  of  Balances  Held  Im- 
material. —  Lamb  v.  Hanneman,  40  Iowa  41. 

2.  Contract  Extended  or  Modified.  —  Perkins  v. 
Boyd,  (Colo.  App.  1901)65  Pac.  Rep.  350:  New 
England  Engineering  Co.  v.  Oakwood  St.  R. 
Co.,  75  Fed.  Rep.  162.  See  also  Wiley  v.  San 
Pedro,  etc.,  Co.,  5  N.  Mex.  in. 

3.  Question  of  Fact  for  Jury.  —  Treusch  v. 
Shryock,  51  Md.  162;  Page  v.  Bettes,  17  Mo. 
App.  366;  Helena  Steam-Heating,  etc.,  Co.  v. 
Wells,  16  Mont.  65;  Nye,  etc.,  Co.  v.  Berger, 
52  Neb.  758;  Do wningtown  Mfg.  Co.  v.  Frank- 
lin Paper  Mills,  63  N.  J.  L.  32;  Holden  v. 
Winslow,  18  Pa.  St.  160.  See  Johnston  v. 
Harrington,  5  Wash.  82. 

The  Intent  of  the  Parties  must  be  considered 
in  determining  whether  all  the  articles  were 
furnished  under  an  open  running  account. 
Grand  Island  Banking  Co.  v.  Koehler,  57  Neb. 
149. 
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The  Death  of  a  Partner  interrupts  the  running  of  an  open  current  account  so 
as  to  require  the  filing  of  the  lien  within  the  time  limited  after  the  last  item 
delivered  before  such  death,  but  it  does  not  have  this  effect  upon  a  special 
contract  of  the  firm  to  deliver  materials,  and  such  a  contract  may  be  com- 
pleted by  the  surviving  partner,  and  a  lien  filed  within  the  statutory  time 
from  the  delivery  of  the  last  item  under  the  contract  is  in  time.1 

(9)  Tacking  Expired  Claim  to  Unexpired  Claim.  —  It  has  been  held  that  an 
expired  claim  may  be  tacked  to  an  unexpired  claim  so  as  to  defeat  the  stat- 
utory limitation.2  But  the  better  opinion  is  that  an  expired  claim  cannot  be 
saved  by  tacking  it  to  an  unexpired  claim.3 

(10)  Who  May  Take  Advantage  of  Delay  in  Filing  Lien.  — -  In  several 
states  it  is  provided  by  statute  that  a  failure  to  file  a  lien  statement  within 
the  period  provided  for  such  filing  shall  not  defeat  the  lien  except  as  against 
purchasers  or  incumbrancers  in  good  faith,  without  notice,  whose  rights 
accrued  after  the  expiration  of  the  time  allowed  for  filing  and  before  any 
claim  for  the  lien  was  actually  filed.  *  In  the  construction  of  these  statutes  it 
has  been  held  that  a  lien  claimant  who  has  not  filed  his  statement  or  claim 
within  the  time  provided  may  nevertheless  enforce  his  lien  as  against  a  mort- 
gagee whose  mortgage  was  executed  before  the  claimant  commenced  to  per- 
form labor  or  furnish  material,5  or  during  the  period  in  which  the  claimant 
was  furnishing  the  material  or  doing  the  work  for  which  the  lien  is  claimed,6 
or  as  against  an  incumbrancer  whose  right  accrued  within  the  time  allowed 
for  filing  the  lien  statement,7  whose  mortgage  was  not  taken  in  good  faith  and 
for  a  valuable  consideration,8  or  who,  at  the  time  he  took  his  conveyance  or 
incumbrance,  had  notice  of  the  unpaid  claim  or  lien  of  the  mechanic  or 
materialman.9 

A  Lessee  whose  lease  was  taken  without  actual  notice  of  the  mechanic's  lien, 
after  the  expiration  of  the  time  limited  for  filing  the  lien  statement  and  before 
such  statement  was  filed,  is  protected  as  against  the  mechanic's  lien,10  and  the 
same  is  true  of  an  assignee  of  the  lease  for  value  notwithstanding  any  actual 
knowledge  he  may  have  had.11 

1.  Death  of  Partner.  —  Miller  v.  Hoffman,  26  7.  Right  Accruing  Within  Time  Allowed  for 

Mo.  App.  199.  Filing.  —  McGillivary  v.  Case,  107  Iowa  17; 

2.  Tacking  Expired  Claim  to  Unexpired  Claim.  Curtis  v.  Broaduell,  66  Iowa  662;  Gilbert  v. 
—  Trueblood  v.  Shellhouse,  19  Ind.  App.  91.  Tharp,  72  Iowa  714;  Chicago  Lumber  Co.  v. 

3.  Wanganstein  v.  Jones,  61  Minn.  262;  Des  Moines  Driving  Park,  97  Iowa  25;  Jones 
Central  L.  &  T.  Co.  v.  O'Sullivan,  44  Neb.  v.  Hartsock,  42  Iowa  147;  Lamb  t/.Hanneman, 
835;  Spencer  v.  Barnett,  35  N.  Y.  94;  Steeves  40  Iowa  41;  Evans  v.  Tripp,  35  Iowa  371. 

v.  Sinclair,  56  N.  Y.  App.  Div.  448.  A  Lien  Is  Good  as  Against  Everybody  During 

4.  As  Against  Whom  Failure  to  File  Within  the  Time  Allowed  for  Filing,  although  not  actu- 
Proper  Time  Defeats  Lien.  —  McGillivary  v.  Case,  ally  filed.  Lamb  v.  Hanneman,  40  Iowa  41; 
107  Iowa  17;  Ewing  v.  Stockwell,  106  Iowa  26;  Noel  v.  Temple,  12  Iowa  276. 

Peatman  v.  Centerville  Light,  etc.,  Co.,  105  One  Who  Made  a  Loan  Before  the  Time  for  Fil- 

Iowa  1,  67  Am.  St.  Rep.  276;  Chicago  Lumber  ing  Had  Expired,  but  took  a  deed  as  additional 

Co.  v.  Des  Moines  Driving  Park,  97  Iowa  25;  security  thereafter,  is  not  protected  as  against 

Noel    v.    Temple,   12  Iowa  276;   Gilbert   v.  a  mechanic's  lien.    Lee  v.  Hoyt,  101  Iowa  101. 

Tharp,  72  Iowa  714;  Weston  v.  Dunlap,  50  Lien  Prematurely  Filed.  —  France  v.  Woolston, 

Iowa  183;  Hoskins  v.  Carter,  66  Iowa  638;  4  Houst.  (Del.)  557. 

Srjuier  v.  Parks,  56  Iowa  407;  Bissell  v.  Lewis,  8.  McGillivary  v.  Case,  107  Iowa  17. 

56  Iowa  231;  Bear?/.  Burlington,  etc.,  R.  Co.,  9.  Notice  of  Mechanic's  Lien. —  National  Lum- 

48  Iowa  619;  Jones  v.  Hartsock,  42  Iowa  147;  ber  Co.  v.  Bowman,  77  Iowa  706;  Lee  v.  Hoyt, 

Evans  v.  Tripp,  35  Iowa  371.    See  also  supra,  101  Iowa  101;  Noel      Temple,  12  Iowa  276. 

this  subdivision,  Necessity.  WhatNotice  Is  Meant.  —  Chicago  LumberCo. 

In  McGillivary  v.  Case,  107  Iowa  17,  it  was  Des  Moines  Driving  Park,  97  Iowa  25. 
held  that  the  mortgage  involved  in  the  case  Burden  of  Proof. —  The  burden  of  proof  is 
was  taken  in  good  faith  and  for  valuable  con-  upon  the  mechanic's-lien  claimant  to  show 
sideration  and  after  the  expiration  of  the  time  that  the  mortgagee  had  notice  that  such  claim- 
allowed  for  filing  the  claim,  and  without  actual  ant  was  entitled  to  a  mechanic's  lien  at  the 
or  constructive  notice  of  the  claim,  and  hence  time  the  mortgage  was  executed  and  filed  for 
was  entitled  to  priority.  record.    Hoskins  v.  Carter,  66  Iowa  638. 

6.  Dimmick  v.  Hinkley,  57  Iowa  757;  Squier  10.  Lessee  Protected.  —  Floete  v.  Brown,  104 

v.  Parks,  56  Iowa  407.  Iowa  154,  65  Am.  St.  Rep.  434. 

6.  Ewing  v.  Stockwell,  106  Iowa  26;  Noel  v.  11.  Assignee  of  Lease.  —  Floete  v.  Brown,  104 

Temple,  12  Iowa  276.  Iowa  154,  65  Am.  St.  Rep.  434. 
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One  of  Several  Persons  Entitled  to  Liens  Cannot  Obtain  Priority  by  filing  a  statement 
correctly  describing  the  property  before  the  others,  for  his  rights  do  not 
accrue  after  the  time  allowed  for  filing  liens.1  But  it  has  been  held  that 
a  mechanic's-lien  creditor  who  fails  to  file  his  lien  within  the  statutory  time 
cannot  participate  with  other  mechanic's-lien  creditors  in  the  distribution  of  an 
insolvent's  estate.2 

d.  Place  of  Filing  and  Recording  —  (i)  In  What  Office  and  County. 
—  The  place  of  filing  and  recording  the  lien  is  fixed  by  the  statute  and  varies 
in  the  different  states.  It  is  usually  required  to  be  filed  in  the  office  of  the 
recorder  or  of  the  judge  or  clerk  of  a  designated  court  of  the  county  wherein 
the  property  to  be  charged  with  the  lien  is  situated.3  Where  the  property 
extends  into  two  or  more  counties,  it  has  been  held  that  the  lien  must  be  filed 
in  every  county  wherein  the  property  is  located  which  the  lien  is  designed  to 
cover.4  Other  cases  deny  this  and  hold  that  it  is  sufficient  to  file  the  lien  in 
the  county  where  the  work  was  done  or  the  materials  were  furnished.5  The 
filing  of  the  claim  in  the  wrong  office  or  county  is  fatal  to  the  existence 
of  the  lien.6 

(2)  In  What  Book.  —  Sometimes  the  statute  expressly  designates  the  book 
in  which  the  lien  must  be  recorded,  and  it  is  the  duty  of  the  recording  officer 
to  record  the  claim  in  the  designated  book.'  Where  the  statute  does  not 
require  mechanics'  liens  to  be  recorded  in  a  book  by  themselves,  the  fact  that 
they  are  recorded  in  a  book  in  which  mortgages  are  also  recorded  is  imma- 
terial.8 A  statute  requiring  mechanics'  liens  to  be  recorded  in  a  book  kept 
for  that  purpose  does  not  require  recording  in  a  book  kept  exclusively  for 
that  purpose.  It  is  sufficient  if  the  book  is  one  kept  for  the  purpose  of 
recording  all  mechanics'  liens,  though  other  instruments  are  also  recorded 
therein.9 

e.  Sufficiency  of  Filing  and  Recording— (i)  In  General. — -The 
proper  filing  of  a  claim  for  a  mechanic's  lien  consists  in  placing  the  required 
statement  in  the  custody  of,  and  leaving  the  same  with,  the  proper  officer  for 
the  purpose  of  being  recorded.10    But  merely  handing  the  statement  to  the 

1.  Other  Lien  Claimants.  —  Chicago  Lumber  Bank  v.  Winant,  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
Co.  v.  Des  Moines  Driving  Park,  97  Iowa  25.  Supp.  659,  reversed  123  N.  Y.  265. 

2.  Right  to  Share  in  Insolvent's  Estate.  —  In  re  Casus  Omissus  in  Statute.  —  Where  the  statuie 
Quickel.  1 1  York  Leg.  Rec.  (Pa.)  150.  provided  for  the  filing  of  a  lien  in  certain  cases 

3.  In  What  Office  or  County.  —  See  the  codes  in  the  office  of  a  town  clerk,  the  fact  that  the 
and  statutes  of  the  various  states.  See  also  property  to  which  the  lien  attached  was  situate 
the  following  cases:  Phoenix  Furniture  Co  v.  in  a  city  where  there  was  no  town  clerk  did 
Put-in-Bay  Hotel  Co.,  66  Fed.  Rsp.  683;  Wat-  not  make  the  filing  of  the  lien  with  the  county 
kins  v.  Bugge,  56  Neb.  615;  Flanigan  v.  Feur-  clerk  sufficient.  The  failure  of  the  legislature 
ing,  22  N.  J.  L.  387;  Whipple  v.  Christian,  15  to  provide  for  such  a  contingency  was  a  casus 
Hun  (N.  Y.)  321;  Chadbourn  v.  Williams,  7t  omissus,  which  could  not  be  remedied  by  the 
N.  Car.  444;  Boyle  v.  Robbins,  71  N.  Car.  130;  courts.  Cheney  v.  Wolf,  2  Lans  (N.  Y.)  188. 
Gurney  v.  Walsham,  16  R.  I.  698;  Dodge  v.  See  also  Meehan  v.  Zeh,  77  Minn.  63. 
Walsham,  16  R.  I.  704;  Waring  v.  Miller  Bat-  7.  Recording  Lien  in  Designated  Book.  —  Mars 
ting,  etc.,  Co.,  36  S.  Car.  310;  Boston  v.  Chesa-  v.  McKay,  14  Cal.  127;  Adams  v.  Shaffer,  132 
pe.rke,  etc.,  R.  Co.,  76  Va.  180.  Ind.  331;  Wilson  v.  Logue,  131  Ind.  191,  31 

4.  Property  Situated  in  Several  Counties.  —  Am.  St.  Rep.  426;  Adams  v.  Buhler,  131  Ind.- 
Arkansas  River,  etc.,  Canal  Co.  v.  Flinn,  3  66;  Wilson      Hopkins,  51  Ind.  231;  Leeper  v. 
Colo.  App.  381;  Boston  v.  Chesapeake,  etc.,  Myers.  10  Ind.  App.  314;  Northwestern  Loan, 
R.  Co.,  76  Va.  180.    As  to  raihoad  liens,  see  etc.,  Assoc.  v.  McPherson,  23  Ind.  App.  250; 
the  title  Railroads.  Phelps,  etc.,  Windmill  Co.  v.  Parker,  (Tex.  Civ. 

6.  Farmers  L.  &  T.  Co.  v.  Canada,  etc.,  R.  App.  1895)  30  S.  W.  Rep.  365. 

Co.,  127  Ind.  250,  distinguishing  Midland  R.  8.  Quinn  v.  Logan,  67  Tex.  600.    See  also 

Cd.  v.  Wilccx,  122  Ind.  84.  Phelps,  etc.  Windmill  Co.  v.  Parker,  (Tex. 

6.  Filing  in  Wrong  Office  or  County. —  Rich-  Civ.  App.  1895)  30  S.  W.  Rep.  365. 

mond,  etc.,  Constr.  Co.  v.  Richmond,  etc.,  R.  9.  Book  Kept  for  Mechanics'  Liens.  —  Lyon  ?. 

Co.,  (C.  C.  A.)  68  Fed.  Rep.  105;  Meehan  v.  Logan,  68  Tex.  521.  2  Am.  St.  Rep.  511;  Lig- 

Zeh,  77  Minn.  63;  Dodge  v.  Walsham,  16  R.  I.  noski  v.  Crooker,  (Tex.  Civ.  App.  1893)  22  S. 

704;  Waring  v.  Miller  Batting,  etc.,  Co.,  36  S.  W.  Rep.  774.  following  Bosley  v.  Pease,  (Tex. 

Car.  310;  Boston  v.  Chesapeake,  etc.,  R.  Co.,  Civ.  App.  1893)22  S.  W.  Rep.  516. 

76  Va.  180.    Compare  Mechanics,  etc.,  Nat.  10.  What  Constitutes  Filing.  —  Orne  Bars- 
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recording  officer  after  office  hours  with  a  request  to  record  it  has  been  held 
insufficient.1 

(2)  Default  of  Recording  Officer.  —  It  is  almost  invariably  held  that  when 
the  lien  claimant  has  left  the  lien  claim  in  the  proper  office  for  the  purpose 
of  being  recorded,  he  has  done  all  that  can  be  required  of  him,  and  he  cannot 
be  prejudiced  by  any  neglect  of  duty  or  default  of  the  recording  officer  over 
whom  he  has  no  control.2  Thus  it  has  been  held  that  the  lien  is  not  lost 
although  the  recording  officer  wholly  fails  to  record  the  lien,3  or  records  it 
after  the  prescribed  time  for  filing  has  expired,4  or  records  it  in  the  wrong 
book,5  or  fails  to  index  the  claim  properly,6  or  to  enter  a  minute  of  the  filing,7 
or  to  indorse  the  date  and  time  of  filing,8  or  to  make  an  abstract  of  it,9  or 
to  forward  a  copy  of  the  account  filed  to  the  secretary  of  state  as  required  by 
law.10 

/.  Proof  of  Filing  and  Recording  —  Questions  of  Fact.  —  Whether  or 
not  a  mechanic's  lien  was  filed,  and  the  time  of  filing,  are  questions  of  fact.11 

Burden  of  Proof.  —  The  lien  claimant  must  show  by  competent  evidence 
that  he  filed  the  required  statement  within  the  specified  time.  The  burden 
of  proof  is  upon  him  to  bring  himself  within  the  statute.1* 

Evidence.  —  The  fact  of  filing  and  recording  a  proper  statement  within  the 
required  time  may  be  proved  by  any  competent  evidence.13    The  recording 


tow,  175  Mass.  193;  Watkins  v.  Bugge,  56  Neb. 
615.  See  also  infra,  (2)  Default  of  Recording 
Officer. 

1.  Jewett  v.  Darlington,  1  Wash.  Ter.  601. 
Compare  Orne  v.  Barstovv,  175  Mass.  193. 

Handing  Statement  to  Officer  at  Residence.  — 
Giving  the  statement  to  the  town  clerk  at  the 
latter's  house  is  a  sufficient  filing,  if  the  clerk 
notes  thereon  the  time  when  it  was  received, 
allhough  he  does  not  lake  it  to  his  office  and 
record  it  until  after  the  prescribed  time  of  filing 
has  expired.    Wood  v.  Simons,  no  Mass.  116. 

2.  Claimant  Not  Prejudiced  by  Default  of  Officer. 
— -Adams  v.  Shaffer,  132  Ind.  331;  Adams  v. 
Buhler,  I3t  Ind.  66;  Wilson  v.  Hopkins,  51 
Ind.  231;  Orne  v.  Barstovv,  175  Mass.  193; 
Goodman  v.  Baerlocher,  88  Wis.  287,  43  Am. 
St.  Rep.  893  {citing  Smith  y.  Waggoner,  50 
Wis.  155;  Gorham  v.  Summers,  25  Minn.  81; 
People  v.  Bristol,  35  Mich.  28;  Bishop  v.  Cook, 
13  Barb.  (N.  Y.)  329;  Dodge  v.  Potter,  18  Baib. 
(N.  Y.)  193].  See  also  Bailey  v.  Costello,  94 
Wis.  qi. 

Claim  Must  Be  Not  Only  Filed  but  Recorded 
Within  Time  Limited.  —  Jones  v.  Kern,  101  Ga. 

309- 

3.  Failure  to  Record  Lien. —  Smiths.  Headley, 
33  Minn.  384;  Watkins  v.  Bugge,  56  Neb.  615; 
Spencer  v.  Doherty.  17  R.  I.  89;  Goodman  v. 
Baerlocher,  88  Wis.  2S7,  43  Am.  St.  Rep.  893. 

Contra.  —  Dodge  v.  YValsham,  16  R.  I.  704. 

4.  Record  After  Expiration  of  Time.  —  Wood  v. 
Simons,  no  Mass.  116;  Bassett  :>.  Brewer,  74 
Tex.  554;  Bolster  v.  Stocks,  13  Wash.  460. 

5.  Record  in  Wrong  Book  —  Indiana.  —  Adams 
v.  Shaffer,  132  Ind.  331;  Adams  v.  Buhler,  131 
Ind.  66;  Wilson  v.  Logue,  131  Ind.  191,  31  Am. 
St.  Rep.  426;  Wilson  v.  Hopkins,  51  Ind.  231 
{overruling  Falkner  v.  Colshear,  39  Ind.  201); 
Northwestern  Loan,  etc.,  Assoc.  v.  McPherson, 
23  Ind.  App.  250;  Leeper  v.  Myers,  10  Ind. 
App.  314.  See  also  Robinson  v.  Marney,  5 
Blackf.  (Ind.)  329;  McKinney  v.'  Springer,  6 
Blackf.  (Ind.)  511;  Gohle  v.  Gale,  7  Blackf. 
(Ind.)  218,  41  Am.  Dec.  219;  Green  v.  Green, 
16  Ind.  253,  79  Am.  Dec.  428;  Millikin  v.  Arm- 


strong, 17  Ind.  456;  Waldo  v.  Wallers,  17  Ind. 
534;  Sharpe  v.  Clifford,  44  Ind.  346. 

Texas.  —  Phelps,  etc.,  Windmill  Co.  v. 
Parker,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
365,  holding  the  lien  valid  as  between  the 
parties. 

6.  Failure  to  Index  Properly.  —  Irish  v. 
Harvey,  44  Pa.  St.  76,  wherein  the  lien,  prop- 
erly entered  in  the  mechanic's-lien  docket,  was 
held  valid  as  between  the  parties  though  the 
prothonotary  omitted  to  index  their  names 
alphabetically  in  the  docket. 

Contra.  —  If  the  claim  is  not  properly  in- 
dexed, nor  indexed  at  all,  incumbrancers  are 
not  bound  to  search  through  the  docket  for  a 
claim  which  has  nothing  in  the  index  to  show- 
its  existence.  Cessna's  Appeal,  (Pa.  18S7)  10 
Atl.  Rep.  r. 

7.  O'Keef  v.  Seip,  17  Kan.  131. 

8.  Failure  to  Indorse  Date  and  Time  of  Filing. 
—  Red  River  Lumber  Co.  v.  Children  of  Israel, 
7  N.  Dak.  46;  Spencer  z.  Doheity,  17  R.  1. 
89;  Goodman  v.  Baerlocher,  8S  Wis.  297. 

9.  Failure  to  Make  Abstract  of  Lien.  —  Cor- 
nelius z-.  Grant,  S  Mo.  59;  Red  River  Lumber 
Co.  v.  Children  of  Israel,  7  N.  Dak.  46. 

10.  St.  Louis  Bridge,  etc.,  Co.  v.  Memphis, 
etc  ,  R.  Co.,  72  Mo.  664. 

11.  Questions  of  Fact. — Shannon--.  Broadbent, 
162  Pa.  St.  194;  Galland  v.  Schroeder,  (Pa. 
1888)  12  Atl.  Rep.  866;  Johnston  1.  Harring- 
ton,  5  Wash.  S2. 

12.  Burden  of  Proof. —  Slight  v.  Patton,  96  Cal. 
384;  Stidger  v.  McPhee,  (Colo.  App.  1900)  62 
Pac.  Rep.  332;  Killian  r.  Eigenmann,  57  Ind. 
4S0;  Hoskins  Carter,  66  Iowa  63S;  Ortwine 
v.  Caskey,  43  Md.  134;  Wells  v.  David  City 
Imp.  Co..  43  Neb.  366;  Noll  v.  Kenneally,  37 
Neb.  879;  Ccwan  v.  Pennsvlvania  Plate-Glass 
Co.,  184  Pa.  St.  16. 

13.  Lawson  v.  Coates,  56  Ga.  379. 
Weight  and  Sufficiency  of  Evidence.  —  See  the 

following  cases:  McDonald  --.  Ryan,  39  Minn. 
341;  |Mathiasen  v.  Barkin,  (Supm.  Ct.  App. 
Div.)  70  N.  Y.  Supp.  770;  Forest  Grove  Door 
Co.  v.  McPherson,  31  Oregon  5S6;  Harris- 
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officer's  certificate  or  indorsement  is  usually  held  to  be  prima  fane  evidence 
of  the  facts  it  recites,  and  is  admissible  to  show  the  filing  and  time  of  filing.1 
Proof  that  the  statement  was  signed,  sworn  to,  delivered,  and  recorded  need 
not  be  made  otherwise  than  by  the  papers  themselves  with  the  certificate  of 
the  recording  officer.2  The  record  itself  is  admissible  to  prove  that  the  notice 
was  filed  in  due  time  and  in  proper  terms.3  But  a  record  not  made  in  the 
book  designated  by  statute  is  not  primary  evidence  of  the  contents  of  the 
lien  statement.4  Receipts  given  for  money  during  the  delivery  of  the  mate- 
rials are  competent  evidence  upon  the  question  whether  the  contract  was  an 
entire  one  for  all  the  materials,  or  whether  they  were  to  be  paid  for  as 
delivered.5    An  admission,  of  course,  obviates  the  necessity  of  further  proof.6 

A  Variance  Between  the  Lien  Statement  and  the  Proof  as  to  the  day  on  which  the 
contract  was  completed,  the  work  done,  or  the  materials  furnished,  is  imma- 
terial where  the  statement  was  filed  within  the  prescribed  time  in  any  event.7 

g.  Contents  and  Sufficiency  of  Lien  Statement  —  (i)  General 

Requisites — (a)  Compliance  with  Statute — Compliance  Necessary. — A  mechanic's  lien 
cannot  be  obtained  unless  the  notice  of  lien  or  statement  of  claim  complies 
with  the  statutory  requirements  and  contains  a  statement  of  those  matters 
which  the  statute  provides  shall  be  set  out.8 


burg  Lumber  Co.  v.  Washburn,  29  Oregon  150; 
Safe  Deposit,  etc.,  Co.  v.  Columbia  Iron,  etc., 
Co.,  176  Pa.  St.  536;  Johnston  v.  Harrington, 
5  Wash.  82. 

Presumption.  —  Where  a  note  has  been  given 
for  labor  performed  and  material  furnished, 
the  date  of  the  note  may  be  presumed  to  mark 
the  time  when  the  last  of  the  materials  was 
furnished  and  the  last  of  the  labor  performed, 
and  the  claimant  must  file  his  notice  of  claim 
wilhin  sixty  days  from  that  date.  Goodbub 
v.  Hornung,  127  Ind.  181. 

1.  Certificate  on  Indorsement  of  Recording  Offi- 
cer.—  Silvester  v.  Coe  Quartz  Mine  Co.,  80 
Cal.  510;  Orne  v.  Barstow,  175  Mass.  193; 
Bruce  v.  Hoos,  48  Mo.  App.  161 ;  Stuart  v. 
Broome,  '59  Tex.  466.  See  also  Billings  v. 
Martin,  (Me.  1887)  10  Atl.  Rep,  445. 

Contra.  —  Sampson  v.  Buffalo,  etc.,  R.  Co., 
4  Thomp.  k  C.  (N.  Y.)  601. 

Proof  of  Official  Character.  —  Ewing  v.  Folsom, 
67  Iowa  65. 

2.  Proof  of  Signing  and  Verification.  —  Stuart 
v.  Broome,  59  Tex.  468.  See  also  Fairhaven 
Land  Co.  v.  Jordan,  5  Wash.  735,  overriding 
Jewett  v.  Darlington,  1  Wash.  Ter.  601,  and 
Cowie  v.  Ahrenstedt,  1  Wash.  416. 

3.  Record.  —  Merritt  v.  Pearson,  58  Ind.  385. 
See  also  Greene  v.  Finnell,  22  Wash.  186. 

4.  Record  Made  in  Wrong  Book.  —  Adams  v. 
Buhler,  131  Ind.  66. 

5.  Receipts.  —  Pratt  v.  Campbell,  24  Pa.  St. 
184. 

6.  Lewis  7i.  Saylors,  73  Iowa  504. 

Admissions  of  a  Contractor's  Son,  while  work- 
ing for  his  father,  that  the  time  for  filing  liens 
for  the  work  done  by  his  father  had  expired, 
cannot  bind  the  father  where  the  statements 
were  not  made  in  his  presence  and  were  not 
authorized  bv  him.  Alexandria  Bldg.  Co.  v. 
McHugh,  12  Ind.  App.  282. 

Waiver  of  Proof  by  Failing  to  Object.  —  Hunter 
v.  Walter.  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp. 
60.  affirmed  -without  opinion  128  N.  Y.  668. 

7.  Variance  Between  Lien  Statement  and  Proof. 
—  Cole  v.  Uhl,  46  Conn.  296;  Burrell  v.  Way, 
176  Mass.  164;  Althen  v.  Tarbox,  48  Minn.  18. 


But  see  Olson  v.  Pennington,  37  Minn.  298, 
wherein  it  was  held  that  a  lien  statement  is 
ineffectual  to  perfect  a  lien  if  it  shows  affirma- 
tively upon  its  face  that  it  was  filed  too  late, 
even  though  the  fact  may  have  been  otherwise. 

Where  the  Last  Item  in  a  Lien  Statement  Is  Not 
Proved  the  claim  is  nevertheless  valid  if  the 
statement  is  filed  wilhin  the  specified  time 
after  the  last  item  stated  and  proved.  Lun- 
dell  v.  Ahlman,  53  Minn.  57. 

The  Lapse  of  a  Day  Between  the  Date  and  the 
Filing  of  an  affidavit  and  claim  of  lien,  will 
not  invalidate  the  affidavit  and  claim.  Fair, 
bairn  v.  Moody,  116  Mich.  61. 

8.  Compliance  with  Statute  Necessary  —  Cali- 
fornia.—  Madera  Flume,  etc.,  Co.  z*.  Kendall, 
120  Cal.  182,  65  Am.  St.  Rep.  177;  Santa  Mon- 
ica Lumber,  etc.,  Co.  Hege,  119  Cal.  376; 
Corbett  v.  Chambers,  109  Cal.  178;  Wagner  v. 
Hansen,  103  Cal.  104;  Henderson  Lumbet  Co. 
v.  Gottschalk,  81  Cal.  641;  Hooper  v.  Flood, 
54  Cal.  21S;  Phelps  v.  Maxwell's  Creek  Gold 
Min.  Co.,  49  Cal.  336;  Wood  v.  Wrede,  46  Cal. 
637. 

Colorado.  —  Mouat  Lumber,  etc.,  Co.  v.  Free- 
man, 7  Colo.  App.  152;  Sayre-Newton  Lumber 
Co.  v.  Denver  Union  Bank,  6  Colo.  App.  541. 

Connecticut.  —  Westland  v.  Goodman,  47 
Conn.  83. 

Illinois.  —  Campbell  v.  Jacobson,  145  111.  389, 
affirming  46  III.  App.  2S7;  May,  etc.,  Brick  Co. 
v.  General  Engineering  Co.,  76  111.  App.  380, 
affirmed  180  111.  535. 

Kansas.  —  Martin  v.  Burns,  54  Kan.  641; 
Blattner  v.  Wadleigh,  48  Kan.  290. 

Minnesota.  —  Merriman  v.  Bartlett,  34  Minn. 
524;  Keller  v.  Houlihan,  32  Minn.  486. 

Missouri.  — Simmons  v.  Carrier,  60  Mo.  581; 
McWilliams  v.  Allan,  45  Mo.  573. 

New  Mexico.  —  Hobbs  v.  Spiegelberg,  3'N. 
Mex.  222. 

New  York.  —  Dart  v.  Fitch,  23  Hun  (N.  Y.) 
361;  McLaughlin  v.  Page,  14  Daly  (N.  Y.)  274; 
Schillinger  Fire-Proof  Cement,  etc.,  Co.  v. 
Arnoit,  (Supm.  Ct.  Spec.  T.)  14  N.  Y.  Supp. 
326;  Luscher  v.  Mori  is,  (Supin.  Ct.  Spec.  T.) 
18  Abb.  N.  Cas.  (N.  Y.)  67. 
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Strict  or  Liberal  Construction.  —  Statutory  provisions  as  to  what  such  notices  or 
claims  must  contain  are  to  be  liberally  construed,  so  as  to  effectuate  the  objects 
of  the  lien  laws.1  A  substantial  compliance  with  such  requirements  is  usually 
held  sufficient,8  especially  where  nobody  has  been  misled  to  his  prejudice,3 
as  is  usually  the  case  where  only  the  rights  of  the  owner  or  the  original  par- 
ties to  the  contract  are  involved.  *  Some  cases  hold  that  the  statute  must  be 
strictly  complied  with,5  at  least  in  cases  where  there  is  a  contest  between 
rival  lien  claimants.6  But  by  no  rule  of  construction  can  a  statement  be 
sustained  which  wholly  fails  to  comply  with  a  plain  requirement  of  the  stat- 
ute.7 In  some  statutes  it  is  expressly  provided  that  errors  or  mistakes  shall 
not  affect  the  validity  of  the  lien.8 


North  Carolina.  —  Wray  v.  Harris,  77  N. 
Car.  77. 

Oklahoma.  —  Blanshard  v.  Schwartz,  7 
Okla.  23. 

Oregon.  —  Dillon  v.  Hart,  25  Oregon  49;  Pilz 
v.  Killingsworth  20  Oiegon  432;  Smith  v. 
Wilkins,  (Oregon  1S97)  48  Pac.  Rep.  708. 

Pennsylvania.  —  Wharton  v.  Real  Estate  In- 
vest. Co.,  180  Pa.  St.  168,  57  Am.  St.  Rep.  629; 
Short  v.  Ames,  121  Pa.  St.  530. 

Utah.  —  Morrison  v.  Willard,  17  Ulah  306. 

Virginia.  —  Gilman  v.  Ryan,  95  Va.  494. 

Washington.  — Warren  v.  Quade,  3  Wash. 
750. 

West  Virginia.  — Mayes  v.  Ruffners,  8  W. 
Va.  386. 

Canada.—  La  Banque  d'Hochelaga  v.  Ste- 
venson, 9  Quebec  Q.  B.  282. 

Docket  Entry  Sufficient  but  Statement  Insuffi- 
cient. —  The  only  purpose  of  the  docket  is  to 
furnish  a  convenient  and  ample  reference  to 
the  claim,  and  it  does  not  take  ihe  place  of 
the  claim  itself  as  notice  to  the  public.  Mc- 
Donald v.  Rosengarten,  134  111.  126;  Ehdin  v. 
Murphy,  170  111.  399.  affirming  69  111.  App.  555. 
Therefore  a  docket  containing  all  that  the 
statute  requires  to  be  entered  on  it  is  not  a 
sufficient  notice  of  the  claim  if  the  claim  itself 
does  not  comply  with  the  statutory  require- 
ment. Ehdin  v.  Murphy,  170  111.  399,  affirm, 
ing  69  111.  App.  555. 

1,  Statute  Liberally  Construed.  —  Anderson  v. 
Seamans,  49  Ark.  479;  Tredinnick  v.  Red  Cloud 
Consol.  Min.  Co.,  72  Cal.  78;  Rico  Reduction, 
etc.,  Co.  v.  Musgrava,  14  Colo.  79. 

2.  Substantial  Compliance  Sufficient  —  United 
States.  — hi  re  Emslie,  98  Fed.  Rep.  718. 

California.  —  Rauer  v.  Fay,  no  Cal.  361; 
Russ  Lumber,  etc.,  Co.  v.  Garrettson,  87  Cal. 
589;  Hagman  v.  Williams,  88  Cal.  146;  Phelps 
v.  Maxwell's  Creek  Gold  Min.  Co.,  49  Cal.  336; 
Wood  v.  Wrede,  46  Cal.  637.  See  also  Jewell 
v.  McKay,  82  Cal.  144;  Tredinnick  v.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78;  Malone  v. 
Big  Flat  Gravel  Min.  Co.,  76  Cal.  578. 

Colorado.  — Cannon  v.  Williams,  14  Colo.  21; 
Rico  Reduction,  etc.,  Co.  v.  Musgrave,  14 
Colo.  79. 

Illinois.  —  See  Springer  v.  Kroeschell,  161 
111.  358,  affirming  59  111.  App.  434;  Badenoch 
v.  Hoffman,  50  111.  App.  512. 

Missouri.  —  Towner  v.  Remick,  19  Mo.  App. 
205. 

Nebraska.  —  Drexel  v.  Richards,  50  Neb.  509. 

New  Mexico.  —  Ford  v.  Springer  Land 
Assoc.,  8  N.  Mex.  37,  affirmed  168  U.  S.  513. 

New  York.  —  Dunbar  v.  Diem,  9  N.  Y.  Wkly, 
Dig.  231. 


Oklahoma.  —  Blanshard  v.  Schwartz,  7 
Okla.  23. 

Utah.  —  Morrison  v.  Willard,  17  Utah  309. 
Virginia.  —  Taylor  v.  Netherwood,  91  Va.  95. 
See  Oilman  v.  Ryan,  95  Va.  494. 

Washington. — Johnston  v.  Harrington,  5 
Wash.  80. 

See  also  Durling  v.  Gould,  83  Me.  134;  Rin- 
gle  v.  Wallis  Iron  Works,  149  N.  Y.  439; 
Benore  v.  Leonard,  9  Pa.  Dist.  211. 

3.  Defects  Not  Misleading.  —  Schroth  v.  Black, 
50  111.  App.  168;  Bissell  v.  Lewis,  56  Iowa  231 ; 
Brockmeier  v.  Dette,  5S  Mo.  App  607;  Culmer 
v.  Clift,  14  Utah  289;  Dearborn  Foundry  Co. 
v.  Augustine,  5  Wash.  72. 

Lien  Claimed  under  Wrong  Statute.  —  The  fact 
that  the  statement  claims  a  lien  under  a  stat- 
ute that  has  been  repealed  or  amended  is  inn- 
material  if  in  fact  the  statement  conforms  to 
the  statute  in  force.  In  >c  Emslie,  98  Fed. 
Rep.  71S. 

4.  Substantial  Compliance  Sufficient  as  Against 
Owner  or  Original  Parties.  —  McFadden  v.  Stark. 

58  Ark.  7;  Anderson  v.  Seamans,  49  Ark.  479; 
Murray  -•.  Rapley,  30  Ark.  568;  Midland  R. 
Co.  v.  Wilcox,  122  Ind.  84;  Neeley  v.  Searight, 
113  Ind.  316;  Peck  v.  Hensley,  21  Ind.  344; 
Dearborn  Foundry  Co.  v.  Augustine,  5  Wash. 
72. 

5.  Strict  Compliance  Necessary.  —  Mcintosh  v. 

Schroeder,  154  III  520. 

6.  Murray  v.  Rapley,  30  Ark.  568. 

7.  Disregard  of  Plain  Requirements  —  United 
States.  —  //;  re  Emslie,  98  Fed.  Rep.  718; 
Withrow  Lumber  Co.  v.  Glasgow  Invest.  Co., 
(C.  C.  A.)  101  Fed.  Rep.  S65. 

California.  —  Wood  v.  Wrede,  46  Cal.  638. 
New  Mexico.  —  Post  v.  Miles,  7  N.  Mex.  317. 
Arew  York.  —  Brandt  v.  Verdon,  (C.  PI.  Gen. 
T.)  18  N.  Y.  Supp.  119;  Luscher  v.  Morris, 
(Supm.  Ct.  Spec.  T.)  18  Abb.  N.  Cas.  (N.  Y.) 
67;  Close  v.  Clark.  16  Daly  (N.  Y.)  91;  Foster 
v.  Schneider,  50  Hun  (N.  Y.)  151. 

Pennsylvania.  —  Wharton    -■.    Real  Estate 
Invest.  Co.,  180  Pa.  St.  168,  57  Am.  St.  Rep.  629. 
Utah.  —  Morrison  v.  Willard,  17  Utah  306. 
Virginia.  — Gilman  :.  Ryan,  95  Va.  494. 
The  Fact  that  the  Owner  Has  Himself  Bought 
the  Materials,  and  promised  to  pay  for  ihem,  is 
no  reason  for  sustaining  a  defective  notice  of 
lien.    Fairhaven  Land  Co.  v.  Jordan,  5  Wash. 
729;  U.  S.  Savings,  etc.,  Co.  v.  Jones,  9  Wash. 
434- 

8.  Statute  Making  Errors  or  Mistakes  Imma- 
terial. —  Smith  v.  Sherman  Min.  Co.,  12  Mont. 
524;  Culmer  v.  Clift,  14  Utah  2S9;  Taylor  v. 
Netherwood,  91  Va.  95. 

The  Maine  Statute  provides  that  inaccuracies 
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Construction  as  a  Whole.  —  The  lien  statement  must  be  construed  as  a  whole.1 
Construction  to  Sustain  Lien.  —  The  statement  will  be  construed,  if  possible,  so 
as  to  sustain  the  lien.3 

Matters  Not  Required  by  statute.  —  The  notice  need  not  set  out  anything  beyond 
what  the  statute  requires.3  Thus,  unless  required  by  the  statute  the  lien 
statement  need  not  set  forth  all  the  facts  necessary  to  entitle  a  party  to  a 
lien.4  But  the  inclusion  of  surplus  matters  which  are  not  misleading  will  not 
defeat  or  prevent  the  lien.5  Errors  in  respect  to  matters  not  required  to  be 
included  in  the  statement  of  lien  will  not  invalidate  the  statement  nor  defeat 
the  lien.6 

Waiver  of  Objections.  —  Errors  and  defects  in  the  lien  statement  may  be  waived 
by  failure  to  make  timely  objection.7  Defects  in  the  lien  claim  are  waived 
by  a  plea  of  the  general  issue,8  and  are  cured  by  judgment.9  An  objection 
for  insufficiency  in  the  statement  of  the  claim  is  too  late  when  made  for  the 
first  time  on  appeal.10 

What  Law  Governs.  —  A  statute  providing  what  must  be  stated  in  the  lien 
claim  will  not  be  construed  to  apply  to  a  lien  which  had  accrued  before  the 
passage  of  the  statute  although  the  lien  statement  was  not  filed  until  after  its 
passage.11 

No  Statement  Required.  —  In  any  case  where  under  the  statute  no  lien  state- 
ment is  required  to  be  filed,  the  filing  and  recording  of  an  insufficient  or 
defective  statement  will  not  affect  the  existence  of  the  lien.13 


in  the  lien  statement  shall  not  invalidate  it 
unless  they  are  wilful  or  leave  the  notice  ob- 
scure.   Durling  v.  Gould,  83  Me.  134. 

1.  Sautter  v.  McDonald,  12  Wash.  30. 

2.  Hoffmaster  v.  Knupp.  15  Pa.  Co.  Ct.  140. 

3.  Statement  of  Matters  Not  Required  by  Statute 
Unnecessary — United  States.  —  Springer  Land 
Assoc.  v.  Ford,  168  U.  S.  513;  Central  Trust 
Co.  v.  Richmond,  etc.,  R.  Co.,  54  Fed.  Rep.  729. 

California.  —  Corbetl  v.  Chambers,  ioq  Cal. 
178. 

Colorado.  —  Mouat  Lumber,  etc.,  Co.  v.  Free- 
man, 7  Colo.  App  152. 

Illinois.  —  See  also  Murphy  v.  Harris,  57  111. 
App.  351. 

Indiana.  —  Adams  v.  Buhler,  131  Ind.  66. 

Nevada.  —  Maynard  v.  Ivey,  21  Nev.  241. 

New  Mexico.  —  Ford  v.  Springer  Land 
Assoc.,  8  N.  Mex.  51. 

New  York.' —  Burkitl  v.  Harper,  79  N.  Y. 
273;  Hauptman  v.  Catlin,  20  N.  Y.  249. 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46. 

Oklahoma.  —  Blanshard  v.  Schwartz,  7 
Okla.  23. 

Oregon.  —  Allen  v.  Elwert,  29  Oregon  428. 

Texas.  —  Riter  v.  Houston  Oil  Refining,  etc., 
Co.,  19  Tex.  Civ.  App.  516. 

Canada.  —  Irwin  v.  Beynon,  4  Manitoba  10. 

Date  of  Contract.  —  There  is  nothing  in  the 
law  requiring  any  statement  in  the  claim  of 
lien  as  to  the  date  of  the  con  I  ract  or  as  to  when 
the  transactions  were  had  between  the  parties. 
California  Powder  Works  v.  Blue  Tent  Consol. 
Hydraulic  Gold  Mines,  (Cal.  1889)  22  Pac. 
Rep.  391. 

Right  to  Record. —  A  compliance  with  the 
statute  entitles  the  statement  to  be  recorded, 
and  it  is  not  necessary  to  prove  its  execution 
by  the  affidavit  of  a  subscribing  witness,  as 
required  by  the  general  registry  law.  Murphy 
v.  Valk,  30  S.  Car.  262. 

4.  Statement  of  Facts  Essential  to  Lien.  —  Red 


River  Lumber  Co.  v.  Children  of  Israel,  7  N. 
Dak.  46.    See  Allen  v.  Elwert,  29  Oregon  428. 

5.  Surplusage.  —  Schroth  v.  Black,  50  III. 
App.  168;  Epeneter  v.  Montgomery  County,  98 
Iowa  159;  John  Paul  Lumber  Co.  v.  Hormel, 
61  Minn.  303;  Hauptman  v.  Catlin,  20  N.  Y. 
249;  Simpson  v.  Cameron,  3  Pa.  Dist.  612; 
Murphy  v.  Guisti,  (R.  I.  1901)  48  Atl.  Rep.  944. 

6.  Error  in  Surplus  Matters.  —  Inter-State 
Bldg.,  etc..  Assoc.  v.  Ayers,  71  111.  App.  529, 
affirmed  177  111.  9;  Culver  v.  Schroth,  153  111. 
437,  affirming  54  111.  App.  643. 

7.  Waiver  by  Failure  to  Object.  —  Where  a  lien 
notice  is  offered  in  evidence  for  the  purpose  of 
establishing  the  lien,  all  questions  going  to 
the  sufficiency  of  the  notice,  if  not  raised  at  the 
time  of  its  offer,  will  be  deemed  waived. 
Wheeler  v.  Ralph,  4  Wash.  617;  Greene  v. 
Finnell,  22  Wash.  189;  Bolster  v.  Stocks,  13 
Wash.  460;  Price  v.  Scott,  13  Wash.  574; 
Sweeney  z.  Pacific  Coast  Elevator  Co.,  14 
Wash.  562. 

Waiver  by  Express  Agreement.  —  Wheeler  v. 
Ralph,  4  Wash  617. 

8.  Waiver  by  Plea  of  General  Issue.  —  General 
Fire-Extinguisher  Co.  v.  Magee  Carpet  Works, 
(Pa.  1901)  49  Atl.  Rep.  366.  But  see  cases 
cited  supra,  this  subdivision,/.  Proof  of  Filing 
and  Recording,  paragraph  Burden  of  Proof . 

9.  Defects  Cured  by  Judgment.  —  Holland  v. 
Garland,  13  Phila.  (Pa.)  544,  35  Leg.  Int.  (Pa.) 
324- 

10.  Objection  First  Made  on  Appeal.  —  Ford  v. 
Springer  Land  Assoc.,  8  N.  Mex.  37. 

11.  What  Law  Governs.  —  Small  v.  Foley,  8 
Colo.  App.  435;  Hill  v.  Lovell,  47  Minn.  293. 

12.  Defective  Statement  Where  None  Required, — 
McFadden  v.  Stark,  58.  Ark.  7;  Hoppes  v. 
Baie,  105  Iowa  648;  Bissell  v.  Lewis,  56  Iowa 
231.  See  also  Anderson  v.  Seamans,  49  Ark. 
475. 

Thus  the  fact  that  the  account  annexed  to 
the  lien  statement  under  a  contract  with  a 
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(b)  Form  in  General  —  Form  Immaterial.  —  The  form  of  the  lien  statement  is 
immaterial.  All  that  is  necessary  is  that  it  shall  contain  all  of  the  essential 
requisites  prescribed  by  the  statute.1 

Language  of  statute.  —  While  it  is  not  necessary  to  follow  the  exact  language 
of  the  statute,  if  the  substance  is  preserved,2  a  lien  statement  following  the 
language  of  the  statute  or  in  accordance  with  a  foim  prescribed  by  statute  is 
sufficient.3 

Certainty.  —  The  matters  required  to  be  set  forth  must  be  set  forth  with 
certainty,  but  certainty  to  a  common  intent  is  sufficient.4  The  definiteness 
and  precision  of  a  pleading  are. not  necessary.5 

(c)  Completeness  in  Itself.  —  The  statement  must  contain  all  the  averments 
required  by  statute  and  must  be  complete  in  itself.  It  cannot  be  reinforced 
by  outside  references  or  extrinsic  evidence.6 

An  Exhibit,  however,  is  part  of  the  statement  and  may  be  considered.7 

Affidavit.  —  So  the  affidavit  verifying  the  claim  may  be  looked  to  in  deter- 
mining whether, the  statement  is  sufficient.8 

The  Bill  or  Complaint,  in  a  suit  to  enforce  the  lien,  cannot  be  looked  to  with  a 
view  of  supplying  or  correcting  substantial  errors  or  omissions  in  the  statement.9 

(2)  Amount  of  Claim  — (a)  In  General  —  Amount  Must  Be  Stated.  —  It  is  usually 
required  that  the  statement  filed  shall  contain  a  just  and  true  account  of  the 
demand,  after  all  just  credits  or  offsets  have  been  given  or  deducted.10 


husband  as  agent  of  the  wife,  omils  the  name 
of  the  wife,  will  not  prevent  the  enforcement 
of  the  lien  against  her.  Kidd  v.  Wilson,  23 
Iowa  464. 

1.  Form  Immaterial.  —  Ford  v.  Springer  Land 
Assoc.,  8  N.  Mex.  37,  affirmed  168  (J.  S.  513; 
Bethell  v.  Chicago  Lumber  Co.,  39  Kan.  230; 
Hobbs  v.  Spiegelberg,  3  N.  Mex.  222;  Dunbar 
v.  Diem,  9  N.  Y.  Wkly.  Dig.  231;  Johnston  v. 
Harrington,  5  Wash.  80. 

The  Preliminary  Notice  to  the  Owner,  if  prop- 
erly filed  and  containing  all  the  statutory  re- 
quisites, may  serve  the  purpose  of  a  claim  for 
lien.  Scott  v.  Christianson,  (Wis.  1901)  85  N. 
W.  Rep.  658. 

2.  Language  of  Statute  Need  Not  Be  Followed. 

—  Schroeder  v.  Mueller,  33  Mo.  App.  28; 
Hobbs  v.  Spiegelberg,  3  N.  Mex.  222;  Taylor 
v.  Wittkamp,  13  Phila.  (Pa.)  31,  36  Leg.  Int. 
(Pa.)  16. 

3.  Statement  in  Language  of  Statute  Sufficient. 

—  Ford  v.  Springer  Land  Assoc.,  8  N.  Mex.  37; 
Minor  v.  Marshall,  6  N.  Mex.  195;  Moore?'. 
McLaughlin,  66  Hun  (N.  Y.)  133;  Allen  v. 
Rowe,  19  Oregon  188;  Riter  v.  Houston  Oil 
Refining,  etc.,  Co.,  19  Tex.  Civ.  App.  516; 
Harrington  v.  Miller,  4  Wash.  808. 

4.  Certainty  of  Averments.  —  Driesbach  v. 
Keller,  2  Pa.  St.  77;  Tacoma  Lumber,  etc.,  Co. 
v.  Kennedy,  4  Wash.  305.  See  Orth  v.  West 
View  Oil  Co.,  159  Pa.  St.  388,  33  W.  N.  C. 
(Pa.)  549.  wherein  theclaim  was  held  too  vague 
to  support  a  lien. 

5.  Definiteness  Required  in  Pleading  Unneces- 
sary.—  Merriman  v.  Bartlett  34  Minn.  524; 
Mitchell  Planing  Mill  Co.  v.  Allison,  13S  Mo. 
50,  60  A;n.  St.  Rep.  544. 

6.  Statement  Must  Be  Complete  in  Itself.  — 
Wagner  v.  Hansen,  103  Cal.  104;  Planner  v. 
Wadleigh,  48  Kan.  290;  Foster  v.  Wulfing,  20 
Mo.  App.  85;  Malter  v.  Falcon  Min.  Co.,  18 
Nev.  209;  Wharton  v.  Real  Estate  Invest.  Co., 
180  Pa.  St.  168,  57  Am.  St.  Rep.  629;  Morrison 
v.  Willird,  17  Utah  306;  Warren  v.  Ouade,  3 
Wash,  750;  Beitheolet  v.  Parker,  43  Wis.  551. 


Sufficiency  of  Statement  a  Question  of  Law.  — 

Wakefield      Laley,  39  Neb.  285. 

7.  Exhibits.  —  Johnston   v.    Harrington,  5 

Wash.  Si. 

An  Unverified  List  of  Items,  filed  with  the  state- 
ment, but  not  incorporated  therein,  and  to 
which  no  reference  is  made,  cannot  be  con- 
sidered as  part  of  the  statement.  Martin  v. 
Burns,  54  Kan.  641. 

8.  Affidavit  to  Claim.  —  Mitchell  Planing  Mill 
Co.  v.  Allison,  138  Mo.  50,  60  Am.  St.  Rep. 
544;  Simmons  v.  Carrier,  60  Mo.  581;  Brock- 
meier  v.  Dette,  58  Mo.  App.  607;  Kern  v.  Pfaff, 
44  Mo.  App.  29.  See  also  Wakefield  v.  Latey, 
39  Neb.  285. 

9.  Bill  or  Complaint  Will  Not  Aid  Statement.  — 
Post  v.  Miles,  7  N.  Mex.  317;  Morrison  v. 
Willard,  17  Utah  306;  Warren  v.  Quade,  3 
Wash.  750. 

10.  Amount  of  Claim  Must  Be  Stated — Alabama, 
—  Long  v.  Pocahontas  Coal  Co.,  117  Ala.  587; 
Garrison  v.  Hawkins  Lumber  Co.,  nr  Ala. 
308;  Greene  v.  Robinson,  110  Ala.  503;  Left- 
wich  Lumber  Co.  -•.  Florence  Mut.  Bldg.,  etc., 
Assoc.,  104  Ala.  5S4;  Osborn  v.  Johnson  Wall 
Paper  Co.,  99  Ala.  509;  Wadsivorth  v.  Hodge, 
88  Ala.  500;  Bell  v.  Teague,  85  Ala.  211;  Bed- 
sole  v.  Peters,  79  Ala.  133:  Lane,  etc.,  Co.  v. 
Jones,  79  Ala.  156;  Montgomery  Iron  Works 
v.  Dorman,  78  Ala.  218;  Turner  v.  Robbins,  7S 
Ala.  592;  Chandler  v.  Hanna,  73  Ala.  390; 
Welch  v.  Porter,  63  Ala.  225. 

Arkansas .  —  Wood  i".  King,  57  Ark.  2S4; 
Kizer  Lumber  Co.  v.  Mosely,  56  Ark.  544: 
Tenney  v.  Sly,  54  Ark.  93;  Anderson  v.  Sea- 
mans,  49  Ark.  475;  Chaffin  r/.  McFadden,  41 
Ark.  42;  Murray  v.  Rapley.  30  Ark.  568; 
Arkansas  Cent.  R.  Co.  v.  McKay,  30  Ark.  6S2. 
See  also  Hicks  p.  Branton,  21  Atk.  186. 

California.  —  Santa  Monica  Lumber,  etc., 
Co.  v.  Hege,  119  Cal.  376;  Corbeti  r.  Cham- 
bers, 109  Cal.  17S;  Henderson  Lumber  Co.  v. 
Goitschalk,  81  Cal.  641;  Neihaus  v.  Morgan, 
(Cal.  1S96)  45  Pac.  Rep.  255;  Mclntyre  v. 
Trautner,  63  Cal.  429;  Goss  v.  Strelitz,  54  Cal. 
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Certainty.  —  The  amount  claimed  must  be  stated  with  definiteness  and 
certainty.1 

A  False  statement  of  the  account  is  fatal  to  the  existence  of  the  lien.* 
Claiming  Excessive  Amount. — A  statement  of  a  clearly  excessive  amount  will 
not  support  a  lien  for  any  amount,3  especially  where  the  excessive  claim  is 
fraudulently  made.4  A  claim  for  an  entire  sum,  a  portion  of  which  is  for 
work  of  such  a  character  as  will  not  support  a  lien,  is  as  fatally  defective  as  if 
no  amount  had  been  stated.8  But  in  the  absence  of  fraud  or  bad  faith,  the 
mere  fact  that  a  lien  is  claimed  for  some  items  for  which  no  lien  exists,  and  is 
therefore  excessive,  will  not  defeat  the  whole  lien.°    Nor  would  an  innocent 


640;  Preston  v.  Sonora  Lodge,  39  Cal.  116; 
Mars  v.  McKay,  14  Cal.  127. 

Connecticut.  —  Hartford  Bldg.,  etc.,  Assoc. 
v.  Goldreyer,  71  Conn.  95;  Westland  v.  Good- 
man, 47  Conn.  83. 

Dakota.  —  McCormack  v,  Phillips,  4  Dak. 
506. 

Illinois.  —  Buckely  v.  Commercial  Nat. 
Bank,  171  111.  284,  affirming  62  111.  App.  202; 
Aurand  v.  Martin,  87  III.  App.  337,  affirmed 
188  Iil  117;  National  Home  Bldg.,  etc.,  Assoc. 
z<.  McAllister,  64  111.  App.  143;  Whitlow  v. 
Champlin,  52  111.  App.  644.  See  also  Blanch- 
ard  v.  Fried,  162  111.  462;  Badenoch  v.  Hoff- 
man, 50  111.  App.  512. 

Indiana.  —  Jeff ersonville  Water  Supply  Co. 
v.  Riter,  146  Ind.  521;  Coburn  v.  Stephens, 
137  Ind.  683,  45  Am.  Si.  Rep.  218;  Peck  v. 
Hensley,  2t  Ind.  344;  Simonds  v.  Buford,  18 
Ind.  176. 

Iowa.  —  Ewing  v.  Stockvvell,  106  Iowa  26; 
Green  Bay  Lumber  Co.  v.  Miller,  98  Iowa468; 
Chicago  Lumber  Co.  v.  Des  Moines  Driving 
Park,  97  Iowa  25;  Merritt  v.  Hopkins,  96  Iowa 
652;  Welch  v.  McGrath,  59  Iowa  519;  Valen- 
tine 71.  Rawson,  57  Iowa  179. 

Kansas.  —  Martin  v.  Burns,  54  Kan.  641. 

Maine.  -=-  Wescott  v.  Bunker,  83  Me.  499; 
Durling  v.  Gould,  83  Me.  134.  See  also  Ricker 
v.  Joy,  72  Me.  106. 

Maryland.  —  Clark  v.  BDannan,  89  Md.  428; 
Treusch  v.  Shryock,  51  Md.  162. 

Michigan.  —  Scheibner  v.  Cohnen,  108  Mich. 
165;  Brennin  v.  Miller,  97  Mich.  182;  Gibbs 
v.  Hanchelte,  90  Mich.  657. 

Missouri.  —  Mitchell  Planing  Mill  Co.  v. 
Allison,  138  Mo.  50,  60  Am.  St.  Rep.  544; 
Uthoff  v.  Gerhard,  42  Mo.  App.  256. 

New  Mexico. —  Ford  v.  Springer  Land  Assoc., 
8  N.  Mex.  51. 

New  York.  —  Goodrich  v.  Gillies,  82  Hun 
(N.  Y.)  18;  Maurer  v.  Bliss,  14  Daly  (N.  Y.) 
150. 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  M.  Dak.  46. 

Oregon. — Cooper  Mfg.  Co.  7/.  Delahunt,  36 
Oregon  402;  Allen  v.  Elwert,  29  Oregon  428; 
Harrisburg  Lumber  Co.  v.  Washburn,  29  Ore- 
gon 150;  Dillon  v.  Hart,  25  Oregon  49. 

Utah.  —  Doane  v.  Clinton,  2  Utah  417. 

Washington.  — Gales  v.  Brown,  1  Wash.  473; 
Wheeler  v.  Port  Blakely  Mill  Co.,  2  Wash. 
Ter.  71;  Baxter  v.  Smith,  2  Wash.  Ter.  97. 

West  Virginia.  —  U.  S.  Blowpipe  Co.  v. 
Spencer,  40  W.  Va.  707. 

Wyoming.  —  Wyman  v.  Quayle,  (Wyo.  1901) 
63  P'ac.  Rep.  988. 

1.  Certainty.  —  Reitz  v.  Ghio,  47  Mo.  App. 
287;  Ferguson  v.  Ashbell,  53  Tex.  245. 


The  definiteness  of  a  pleading  is  not  re- 
quired. Mitchell  Planing  Mill  Co.  v.  Allison, 
138  Mo.  50,  60  Am.  St.  Rep.  544. 

2.  False  Statement  Fatal.  —  Santa  Monica 
Lumber,  etc.,  Co  v.  Hege,  119  Cal.  376. 

What  Constitutes  a  False  Statement.  —  Schulen- 
burg,  etc.,  Lumber  Co.  v.  Strimple,  33  Mo. 
App.  154;  Jones  v.  Shuey,  (Cal.  1895)40  Pac. 
Rep.  17;  Santa  Monica  Lumber,  etc.,  Co.  v. 
Hege,  119  Cal.  376;  Buck  v.  Hall,  170  Mass. 
419;  Allen  v.  Elwert,  29  Oregon  428. 

3.  Excessive  Amount.  —  Lewin  v.  Whittenton 
Mills,  13  Gray  (Mass.)  100.  Contra,  Heamann 
v.  Porter,  35  Mo.  137;  Garner  v.  Van  Patten, 
20  Utah  347. 

4.  Fraudulent  Claim.  —  Peterman  v.  Mil- 
waukee Brewing  Co.,  11  Wash.  200;  Whittier 
v.  Stetson,  etc..  Mill  Co.,  6  Wash.  196. 

5.  Portion  of  Claim  Not  Subject  of  Lien.  — 
Wilkerson  v.  Rust,  57  Ind.  172;  Rathbun  v. 
Hayford,  5  Allen  (Mass.)  406,  wherein  work 
had  been  done  under  an  entire  contract  upon 
the  land  of  different  owners.  But  comfare 
Garner  v.  Van  Patten,  20  Utah  342;  Whittier 
v.  Stetson,  etc..  Mill  Co.,  6  Wash.  190. 

6.  Inclusion  of  Items  for  Which  No  Lien  Exists 
—  United  States.  —  Springer  Land  Assoc.  v. 
Ford,  168  U.  S.  513. 

California.  —  Harmon  San  Francisco,  etc., 
R.  Co.,  (Cal.  1889)  22  Pac.  Rep.  407. 

Connecticut. — Charleston  Bank  v.  Curtiss, 
18  Conn.  342,  46  Am.  Dec.  325. 

Massachusetts.  —  Hubbard  v.  Brown,  8  Allen 
(Mass.)  590;  Whitford  v.  Newell,  2  Allen 
(Mass.)  427. 

Michigan.  —  Fairbairn  v.  Moody,  116  Mich. 
6t. 

Missouri.  — Allen  v.  Frumet  Min.,  etc.,  Co., 
73  Mo.  688;  Hydraulic  Press  Brick  Co.  v.  Mc- 
Taggart,  76  Mo.  App.  347;  Johnson  v.  Barnes, 
23  Mo.  App.  546. 

Montana.  —  Nolan  v.  Lovelock,  I  Mont.  224. 
Rhode  Island.  —  Murphy  v.   Guisti,  (R.  [. 
igor)  48  Atl.  Rep.  944. 

Utah.  —  Culmer  v.  Clift,  14  Utah  289;  Cul- 
mer  i.  Caine,  22  Utah  216,  folio wi?ig-  Garner  v. 
Van  Patten,  20  Utah  342. 

Virginia.  —  Taylor  v.  Netherwood,  91 
Va.  95. 

Washington.  —  Peterman  v.  Milwaukee 
Brewing  Co.,  11  Wash.  199;  Bolster  v.  Stocks, 
13  Wash.  460;  Whittier  -  Stetson,  etc.,  Mill 
Co.,  6  Wash.  196  {distinguishing  Horton  v. 
Sparkman,  2  Wash.  165). 

In  Heamann  v.  Porter,  35  Mo.  137,  it  was 
held  to  be  immaterial  whether  the  excess  was 
great  or  small,  or  whether  the  claim  was  made 
with  knowledge  or  in  ignorance  of  the  amount 
due. 
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mistake  in  the  computation  of  the  amount  defeat  the  lien.1 

Statement  that  Amount  Is  Due  or  to  Become  Due.  —  The  word  "  due  "  in  the  Statute 
and  statement  of  claim  is  synonymous  with  "  owing,"  and  does  not  necessarily 
mean  "  presently  payable."  2  Where  the  statement  is  that  "  the  balance  due 
and  to  become  due  is  a  certain  amount,  and  it  sufficiently  appears  that  the 
entire,  indebtedness  has  accrued,  the  words  "  to  become  due  "  should  be  dis- 
regarded as  surplusage.3 

Statement  that  Credits  and  Offsets  Have  Been  Deducted.  —  It  seems  that  it  is  not 
necessary  to  state  in  terms  that  the  sum  claimed  is  the  amount  due  after  all 
just  credits  and  offsets  have  been  deducted,  as  this  is  necessarily  implied  in 
the  statement  that  the  amount  named  is  due.4  But  in  stating  that  the  bal- 
ance claimed  is  the  amount  due  after  all  just  credits  and  offsets  have  been 
deducted,  the  identical  words  of  the  statute  need  not  be  followed  if  other 
substantially  equivalent  words  are  used.5 

Value  or  Price.  —  The  value  of  the  labor  or  material  need  not  be  stated  where 
the  contract  price  is  stated.6 

The  Omission  of  the  Dollar  Mark  opposite  figures  showing  the  value  or  price  of 
the  work  or  material  will  not  defeat  the  lien  where  it  clearly  appears  that  the 
figures  represent  dollars  and  cents.7 

(b)  Itemizing  Account  —  Statement  of  Rule.  —  In  a  number  of  states  the  statute 
has  been  construed  as  not  requiring  an  itemized  account,  and  a  simple  statement 
of  the  balance  due  is  held  sufficient.*  In  other  states,  however,  statutes  in 
more  or  less  similar  terms  have  been  construed  as  requiring  an  itemized  state- 
ment, and  a  simple  statement  that  a  certain  sum  is  due  the  claimant  or  an 
account  containing  lumping  charges  is  not  sufficient.9 


1.  Mistake  in  Computation  of  Amount. —  Har- 
risburg  Lumber  Co.  v.  Washburn,  29  Oregon 
150. 

2.  "Due"    Synonymous    with    "Owing."  — 

Smalley  v.  Ashland    Brown-Stone  Co.,  114 
Mich,  104. 

3.  Disregarding  Surplusage.  —  Bitter  v.  Mouat 
Lumber,  etc.,  Co.,  10  Colo.  App.  307. 

4.  Statement  that  Credits  and  Offsets  Have  Been 
Deducted  Is  Unnecessary. —  Schroeder  v.  M  ueller, 
33  Mo.  App.  28;  Ainslie  v.  Kohn,  16  Oregon 
363;  Kezartee  v.  Marks,  15  Oregon  529;  Whit- 
tier  v.  Blakely,  13  Oregon  546;  Whiteselle  v. 
Texas  Loan  Agency,  (Tex.  Civ.  App.  1894)  27 
S.  W.  Rep.  313;  Basselt  v.  Brewer,  74  Tex. 
554.  Contra,  Fogarty  v.  Wick,  8  Daly  (N.  Y.) 
166. 

5.  Language  of  Statute  Need  Not  Be  Followed. 

—  Preston  v.  Soi  ora  Lodge,  39  Cal.  116;  Smith 
v.  Baily,  8  Daly  (N.  Y.)  128. 

The  misuse  of  the  word  "effects"  for 
"offsets"  will  not  invalidate  the  notice. 
Merchant  v.  Humeston,  2  Wash.  Ter.  433. 

6.  Value  or  Price.  —  Bringham  v.  Knox,  127 
Cal.  40;  Joost  v.  Sullivan,  m  Cal.  286;  Booth 

Pendol-a,  88  Cal  36;  Jewell  v.  McKay,  82 
Cal.  144.  See  also  Wheeler  v.  Ralph,  4  Wash. 
617. 

Under  the  New  York  Statute,  the  agreed  price 
or  value  of  the  labor  performed  or  materials 
furnished  must  be  stated.  In  re  Emslie,  (C. 
C.  A.)  102  Fed.  Rep.  291,  affirming  97  Fed. 
Rep.  929,  98  Fed.  Rep.  716. 

7.  Botto  v.  Ringwald,  60  111.  App.  415;  Smith 
v.  Headley,  33  Minn.  384. 

8.  Itemized  Account  Not  Necessary —  United 
States.  —  Central  Trust  Co.  v.  Richmond,  etc., 
R,  Co.,  54  Fed.  Rep.  729. 

Alabama.  —  Garrison  v.  Hawkins  Lumber 
Co.,  in  Ala.  308;  Greene  v.   Robinson,  no 
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Ala.  503;  Leftwich  Lumber  Co.  v.  Florence 
Mut.  Bldg.,  etc.,  Assoc  ,  104  Ala.  584. 

Arkansas.  —  Wood  v.  King,  57  Ark.  284. 

California.  —  Jewell  v.  McKay,  82  Cal.  144; 
Brennan  v.  Swasey,  16  Cal.  141,  76  Am.  Dec. 
507;  McClain  v.  Hutlon,  131  Cal.  132.  See 
also  Selden  v.  Meeks,  17  Cal.  131 ;  Heston  v. 
Martin,  11  Cal.  41;  Davis  v.  Livingston,  29 
Cal.  283. 

Connecticut.- —  Nichols  v.  Culver,  51  Conn.  177. 

Dist>ict  of  Columbia.  —  Emack  v.  Campbell, 
14  App.  Cas  (D.  C.)  186. 

Indiana.  —  Jenckes  v.  Jenckes,  145  Ind.  624; 
Neeley  v.  Searight,  113  Ind.  316;  Schneider-1. 
Kolthoff,  59  Ind.  568;  Peck  v.  Hensley.  21 
Ind.  344;  Rhodes  v.  Webb-Jameson  Co.,  19  Ind. 
App.  195. 

Kentucky.  —  Caldwell  Female  Institute  v. 
Young,  2  Duv.  (Ky.)  582. 

•Maine.  —  Wescott  v.  Bunker,  83  Me.  499; 
Ricker  v.  Joy,  72  Me.  106. 

Massachusetts .  —  Borden  v.  Mercer,  163 
Mass.  7. 

Nevada.  —  Lonkey  v.  Wells,  16  Nev.  271. 

New  York.  —  See  Mahley  v.  Geiman  Bank, 
52  N.  Y.  App.  Div.  131. 

Oregon.  —  Ainslie  v.  Kohn,  16  Oregon  363; 
Kezartee  v.  Marks,  15  Oregon  529;  Whiuier  v. 
Blakely,  13  Oregon  546.  But  see  Curtis  -■. 
Sestanovich,  26  Oregon  107. 

As  to  the  necessity  of  itemizing  claim,  see 
also  infra,  this  subdivision,  g.  (3)  (b)  Itemizing 
Statement. 

9.  Itemized  Statement  Necessary  —  Illinois.  — 
Crandall  v.  Lyon,  iSS  111.  86,  reversing  90  III. 
App.  265;  Ehdin  v.  Murphy,  170  111.  399,  affirm, 
ing  69  111.  App.  555;  Grace  v.  Oakland  Bldg. 
Assoc.,  166  111.  637. 

Io-c<a. —  Wetmore  v.  Marsh,  Si  Iowa  677; 
Valentine  v.  Rawson,  57  Iowa  179. 
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of  Lien. 


Specifying  Debt  and  Credits.  —  Where  the  statute  requires  the  statement  to  show 
the  whole  amount  of  the  debt,  the  whole  amount  of  credit,  and  the  balance 
due  or  to  become  due,  a  statement  which  sets  forth  merely  the  balance 
claimed  is  insufficient  to  support  a  lien.1  A  statement  need  not  mention 
credits  if  there  are  none,  and  an  omission  to  state  any  credits  is  equivalent  to 
a  statement  that  there  are  no  credits.2 

Several  Assigned  claims. — A  lien  statement  embracing  a  number  of  claims  which 
have  been  assigned  to  the  lien  claimant  must  show  the  separate  indebtedness 
upon  each  claim.3 


Kansas. —  Hentig  v.  Sperry,  38  Kan.  459; 
Dsatherage  v.  Woods,  37  Kan.  59;  Newman  v. 
Brown,  27  Kan.  117;  North,  etc.,  Lumber  Co. 
v.  Hegwer,  1  Kan.  App.  623. 

Missouri.  —  Rude  v.  Mitchell,  97  Mo.  365; 
Coe  v.  Ritter,  86  Mo.  287;  Henry  v.  Plitt,  84 
Ma.  240;  Graves  v.  Pierce,  53  Mo.  423;  Mc- 
VViiliams  v.  Allan,  45  Mo.  573;  Neal  v.  Smith, 
49  Mo.  App.  328;  Curless  v.  Lewis,  46  Mo. 
App.  278;  Kern  v.  Pfaff,  44  Mo.  App.  29. 

Nebraska. — Jarrett  v.  Hoover,  41  Neb.  231. 

Pennsylvania.  —  Wolf  v.  Keeley,  23  Pa.  Co. 
Ct.  408,  Dunn  v.  Cutter,  20  Pa.  Co.  Ct.  24,  6 
Pa.  Dist.  666,  28  Pittsb.  Leg.  J.  N.  S.  (Pa  )  189; 
Davenport  v.  Persch,  17  Pa.  Co.  Ct.  423,  5  Pa. 
Dist.  38;  Wharlon  v.  Real  Estate  Invest.  Co., 
180  Pa.  St.  168,  57  Am.  St.  Rep.  62g,  5  Pa. 
Dist.  283,  40  W.  N.  C.  (Pa.)  33;  Gray  v.  Dick, 
97  Pa.  St  142;  Malaney  v.  Meats,  2  Lack. 
Leg.  N.  (Pa.)  fj. 

Virginia.  —  Shackleford  v.  Beck,  80  Va.  573; 
A.  F.  Withrow  Lr.mber  Co.  v.  Glasgow  Invest. 
Co.,  (C.  C.  A.;  ::oi  Fed.  Rep.  863,  affirming 
Breed  v.  Glasgc'f  Invest.  Co.,  92  Fed.  Rep.  760. 

Washington.  —  I'airhaven  Land  Co.  v.  Jor- 
dan, 5  Wash.  7Zr:'.  Warren  v.  Quade,  3  Wash. 
750.    See  Gates  v.  Brown,  1  Wash.  473. 

Accounts  Held  Sufficiently  Itemized.  —  See  the 
following  cases: 

Illinois, — Grace  v.  Oakland  Bldg.  Assoc., 
166  111.  637: 

Kansas.  — School  Dist.  No.  3  v.  Howell,  44 
Kan.  285;  Sharon  Town  Co.  v.  Morris,  39  Kan. 
377- 

Minnesota.  — Johnson  v.  Stout,  42  Minn.  514. 

Missouri.  —  Mi';che.ll  Planing  Mill  Co.  v. 
Allison,  138  Mo.  50,  60  Am.  St.  Rep.  514,  re- 
versing 71  Mo.  App.  251;  Brockmeier  v.  Dette, 
58  Mo.  App.  608;  Deardorff  v.  Roy,  50  Mo. 
App.  70;  Bruce  v.  Hoos,  48  Mo.  App.  164; 
Miller  v.  Whitelaw,  28  Mo.  App.  639;  Bur- 
rough  v.  White.  18  Mo.  App.  229. 

Montana.  —  Bardwell  v.  Anderson,  13 
Mont.  87. 

Nebraska.  —  Manly  v.  Downing,  15  Neb. 
637. 

New  Mexico.  —  Hobbs  v.  Spiegelberg,  3  N. 
Mex.  222. 

North  Dakota.  —  Turner  v.  St.  John,  8  N. 
Dak.  245. 

Oklahoma.  —  Blanshard  v.  Schwartz,  7 
Okla.  23. 

Brickwork.  —  An  account  filed  for  a  me- 
chanic's lien  for  brickwork,  which  itemizes 
the  charge  acco-ding  to  the  kinds  of  brick 
used,  and  the  number  of  each  kind,  McLaugh- 
lin v.  Schaw acker,  31  Mo.  App.  365;  or  speci- 
fies the  number  of  thousand  and  the  amount 
per  thousand  for  laying  brick,  is  not  open  to 
the  objection  thru  it  is  a  lumping  charge. 
Walden  v.  Roberson,  120  Mo.  38. 


Accounts  Held  Not  Sufficiently  Itemized.  —  See 

the  following  cases: 

Unite,!  States.  —  Springer  Land  Assoc.  v. 
Ford,  i63  IT.  S.  525. 

Illinois.  —  Campbell  v.  Jacobson,  145  111. 
389,  affirming  46  111.  App.  287. 

Kansas.  —  Nixon  v.  Cydon  Lodge  No.  5,  56 
Kan.  298. 

Missouri.  ■ —  Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  500;  Rude  v.  Mitchell,  97  Mo.  365; 
Kern  v.  Pf3ff,  44  Mo.  App.  30;  McWilliams  v. 
Allan,  45  Mo.  573;  Cahill  v.  Oiphan  School,  63 
Mo.  App.  31,  1  Mo.  App.  Rep.  488. 

Pennsylvania.  —  Lee  v.  Exeter  Club,  9  Pa. 
Super.  Ct.  581. 

Virginia.  —  Shackleford  v.  Beck,  80  Va.  573, 
distinguished  in  Taylor  v.  Netherwood,  91  Va. 
94;  Breed  v.  Glasgow  Invest.  Co.,  92  Fed. 
Rep.  760,  affirmed  101  Fed.  Rep.  863. 

Washington.  —  Bolster  v.  Stocks,  13  Wash. 
465- 

1.  Stating  Whole  Amount  of  Debt  and  Credits. 

—  Cannon  v.  Williams,  14  Colo.  21;  Johnston 
v.  Harrington,  5  Wash.  73.  See  Culmer  v. 
Caine,  22  Utah  216.  As  to  sufficiency  of  state- 
ment of  credits,  see  Grace  v.  Oakland  Bldg. 
Assoc.,  166  111.  637. 

Sufficiency  of  Statement.  —  It  is  sufficient  if 
the  notice  taken  as  a  whole  fairly  shows  the 
amount  due  both  before  and  after  the  deduc- 
tion of  credits  and  offsets.  Wheeler  v.  Port 
Blakely  Mill  Co.,  2  Wash.  Ter.  71;  Baxter  v. 
Smith,  2  Wash.  Ter.  97. 

The  "  whole  amount  of  credit  "  is  shown  to 
be  nothing  by  a  positive  assertion  that  "  no 
portion  "  of  the  amount  earned  "  has  yet  been 
paid."  The  "  whole  amount  of  debt"  is  suffi- 
ciently shown  by  a  statement  that  the  "  sum 
total "  is  a  certain  amount.  Where  it  is  plain- 
ly asserted  that  the  amount  earned  was  agreed 
to  be  paid  "  as  soon  as  said  work  was  done,"  a 
statement  of  the  amount  due  must  be  neces- 
sarily the  same  as  "  the  whole  amount  of  the 
debt,"  and  hence  the  sum  need  not  be  repeated. 
Rico  Reduction,  etc.,  Co.  v.  Musgrave,  14 
Colo.  79. 

The  statute  is  sufficiently  complied  with 
where  the  statement  sets  out  that  the  contract 
price  was  two  hundred  and  fifty  dollars,  and 
that  the  owner  had  paid  one  hundred  and 
twenty-five  dollars,  "  and  that  the  sum  of  $ — 
is  still  due  and  owing."  In  such  case  the 
amount  due  and  unpaid  is  sufficiently  shown. 
Harris  v.  Harris,  9  Colo.  App.  211. 

2.  Where  There  Are  No  Credits.  —  Small  v. 
Foley,  8  Colo.  App.  435.  See  also  Hayes  v. 
Hammond,  162  111.  133,  affirming  61  111.  App. 
3ro. 

3.  Separate  Indebtedness  on  Several  Claims.  — 
Small  v.  Foley,  8  Colo.  App.  435;  Hanna  v. 
Savings  Bank,  3  Colo.  App.  28. 
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of  Lien, 


Where  Work  Is  Done  on  Several  Buildings,  or  Different  Items  of  Improvement,  under  an 
entire  contract  so  that  a  single  lien  may  be  acquired,  it  is  not  necessary  to 
specify  the  amount  due  on  each  building  or  item  of  improvement  separately.1 
But  where  a  single  lien  caanot  be  obtained  for  the  several  items  of  improve- 
ment, the  amount  claimed  on  each  must  be  stated.3 

Continuous  Work  under  Different  Contracts.  —  So  where  a  single  lien  may  be 
obtained  because  the  work  was  continuous,  although  done  under  different 
contracts,  it  is  not  necessary  to  state  the  amount  due  on  each  of  the  separate 
contracts.3 

Entire  Contract  for  Lump  Sum.  —  An  itemized  account  or  bill  of  particulars  is  not 
necessary  where  the  contract  is  for  all  the  work  or  materials,  or  all  of  a  specific 
part  thereof,  at  a  fixed  and  agreed  price,  and  this  rule  is  sometimes  expressly 
declared  by  statute.  In  such  case  the  account  necessarily  consists  of  but  a 
single  item.4 

Where  a  Promissory  Note  Is  Taken  for  the  amount  of  the  claim,  some  statutes 
authorize  the  note  to  be  filed  in  lieu  of  an  itemized  account.5 

Labor  and  Materials.  —  Under  some  statutes  the  statement  must  show  what 
part  is  for  work  and  labor  done  and  what  part  is  for  materials  furnished.6 

Montana.  —  Bardwell  v.  Anderson,  13  Mont. 

87. 

North  Dakota.  —  Turner  v.  St.  John,  8  N. 
Dak.  245. 

Ohio.  —  Davis  v.  Hines,  6  Ohio  St.  476; 
Thomas  v.  Huesman,  10  Ohio  St.  152. 

Pennsylvania.  — Smith  v.  Gilmore.  34  W.  X. 
C.  (Pa.)  128;  Young  v.  Lyman,  9  Pa.  St.  449. 
But  see  Gray  v.  Dick,  97  Pa.  St.  142;  Lee  v. 
Burke,  66  Pa.  St.  336.  Contra,  Shields  v. 
Garrett,  12  Phila.  (Pa.)  458,  34  Leg.  Int.  (Pa.) 
158. 

Texas.  —  Pool  v.  Wedemeyer,  56  Tex.  287; 
Ferguson  v.  Ashbell,  53  Tex.  245. 

Virginia. — Gilman  v.  Ryan,  95  Va.  494; 
Taylor  v.  Nether  wood,  91  Va.  88.  Compare 
Breed  v.  Glasgow  Invest.  Co.,  92  Fed.  Rep. 
760,  affirmed  101  Fed.  Rep.  863. 

5.  Note  Taken  for  Amount  of  Claim.  —  Caldwell 
Female  Institute  v.  Young,  2  Duv.  (Ky.)  582; 
Knutzen  v.  Hanson,  28  Neb.  591. 

In  Higley  v.  Ringle,  57  Kan.  222,  it  was  held 
that  the  statute  is  permissive  rather  than  com- 
pulsory, and  the  filing  of  an  itemized  state- 
ment even  where  a  note  has  been  taken  will 
be  deemed  a  substantial  compliance  with  the 
law.  Under  the  Nebraska  statute  the  claimant 
may  either  file  an  itemized  account,  or  a  copy 
of  the  note;  but  he  need  not  do  both.  Jarrett 
v.  Hoover,  41  Neb.  231. 

6.  Separating  Amount  Due  for  Work  from 
Amount  Due  for  Materials—  Georgia.  —  Smith 
v.  Van  Hoose,  no  Ga.  633;  Canter  v.  Rome, 
etc.,  Constr.  Co.,  89  Ga.  158. 

Maryland.  — See  German  Lutheran  Congre- 
gation v.  Heise,  44  Md.  454. 

Massachusetts.  —  Driscoll  v.  Hill,  n  Allen 
(Mass.)  155,  distinguishing  Morrison  v.  Minot, 
5  Allen  (Mass.)  403  and  Graves  v.  Bemis,  8 
Allen  (Mass.)  573.  See  Borden  v.  Mercer,  163 
Mass.  7. 

Pennsylvania.  —  Noll  v.  Swineford,  6  Pa. 
St.  187. 

Virginia.  —  See  Sharkleford  v.  Beck,  80  Va. 

581. 

Washington .  —  U.  S.  Savings,  etc.,  Co.  v. 
Jones,  9  Wash.  434;  Gates  v.  Brown,  1  Wash. 

473- 

Canada.  —  Montreal  v.  Lefehvre,  14  Quebec 
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1.  Amount  Due  on  Different  Buildings  or  Items 
of  Improvement.  —  Charleston  Bank  v.  Cur- 
tiss,  18  Conn.  242,46  Am.  Dec.  325;  Carpenter 
v.  Leonard,  5  Minn.  155.  See  also  Gainer  v. 
Van  Patten,  20  Utah  342.  But  see  Broadway 
Sav.  Bank  v.  Cummings,  Daily  Reg.  (N.  Y.) 
Jan.  30,  1884.    See  also  infra,  this  section. 

Contra.  —  Lucas  v.  Hunter,  n  Pa.  Co.  Ct. 
343- 

2.  Buckely  v.  Commercial  Nat.  Bank,  171 
111.  284,  affirming  62  111.  App.  202;  Campbell 
v.  Jacobson,  145  111.  389. 

3.  Continuous  Work  under  Different  Contracts. 
—  Culmar  v.  Caine,  22  Utah  216. 

4.  Entire  Contract  for  Agreed  Price.  —  Cali- 
fornia. —  Heston  v.  Martin,  11  Cal.  41. 

Connecticut. — Charleston  Bank  v.  Curtiss, 
18  Conn.  342,  46  Am.  Dec.  325. 

Delaware. — France  v.  Woolston,  4  Houst. 
(Del.)  557- 

Illinois.  —  Moore  v.  Parish,  163  111.  93;  Botto 
v.  Ringwald,  60  111.  App.  415. 

Kansas.  — Nixon  v.  Cydon  Lodge  No.  5,  56 
Kan.  298;  School  Dist.  No.  3  v.  Howell,  44 
Kan.  285;  Sharon  Town  Co.  v.  Morris,  39  Kan. 
377- 

Maryland.  —  Guntherz/.  Bennett,  72  Md.  384. 

Minnesota.  —  King  v.  Smith,  42  Minn.  286; 
Leeds  v.  Little,  42  Minn.  414. 

Missouri.  —  Mitchell  Pianing-Mill  Co.  v. 
Allison,  138  Mo.  50,  60  Am.  St.  Rep.  544; 
Grace  v.  Nesbitt,  109  Mo.  9;  Mitchell  Planing- 
Miil  Co.  v.  Allison,  71  Mo.  App.  251;  Cahill  v. 
Orphan  School,  63  Mo.  App.  33;  Dallas  v. 
Brown,  60  Mo.  App.  497,  1  Mo.  App.  Rep.  197; 
Abbott  v.  Hood.  60  Mo.  App.  196,  1  Mo.  App. 
Rep.  115;  Sosman  v.  Conlon,  57  Mo.  App.  25; 
Buchanan  v.  Cole,  57  Mo.  App.  11 ;  Busso  v. 
Felte,  55  Mo.  App.  453,  following  Hilliker  v. 
Francisco,  65  Mo.  599,  and  distinguishing  Rude 
v.  Mitchell,  97  Mo.  365;  Kern  v.  Pfaff,  44  Mo. 
App.  34;  Miller  v.  Whitelaw,  28  Mo.  App.  639; 
Nelson  v.  Withrow,  14  Mo.  App.  278;  Kling 
v.  Rail  way  Constr.  Co.,  7  Mo.  App.  411 ;  Lo  wis 
v.  Cutter,  6  Mo.  App.  56.  Contra,  Bruns  z>. 
Capstick,  46  Mo.  App.  397;  Neal  v.  Smith,  49 
Mo.  App.  328;  Smith  v.  Haley,  41  Mo.  App. 
6u,  following  Rude  v.  Mitchell,  97  Mo.  365, 
but  disapproving  the  rule  therein  announced. 


Formal  Requisites 
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of  Lien. 


But  this  rule  does  not  apply  where  both  labor  and  material  are  furnished  under 
an  entire  contract  for  a  gross  sum,1  in  the  absence  of  an  express  statutory 
provision  to  that  effect.2 

Construction  and  Repairs.  —  Under  some  statutes  the  statement  should  dis- 
tinguish the  amount  due  for  construction  and  the  amount  due  for  repairs.3 

Exhibits.  —  The  statement  is  sufficient  if  the  itemized  account  is  contained 
in  an  exhibit  referred  to  in  the  statement.1 

Disregarding  Improper  Items.  —  Alien  account  may  be  sustained  as  to  some 
items  and  held  insufficient  as  to  others.5  The  fact  that  both  licnablc  and 
non-lienable  materials  are  charged  in  one  continuous  account  docs  not  impair 
the  right  to  a  lien  where  the  value  of  the  lienable  materials  can  be  easily 
ascertained  from  the  account  itself  without  a  restatement  thereof.0 

(3)  Nature  and  Amount  of  Work  or  Materials  —  (a)  In  General  —  Necessity  of 
Statement.  —  It  is  a  very  general  requirement  that  the  statement  shall  set  forth 
the  nature  and  amount  of  work  done  or  materials  furnished  for  which  a  lien 
is  claimed.7  Under  some  circumstances  it  is  held  not  to  be  necessary  to  state 
the  nature  and  character  of  materials  furnished,  where  no  one  was  misled.8 

Sufficiency  of  statement.  —  The  statement  should  be  made  with  reasonable  cer- 
tainty and  particularity.9 


Super.  Ct.  473;  Weller  v.  Shupe,  6  British 
Columbia  58. 

1.  Entire  Contract  for  Labor  and  Material.  — 

Moore  v.  Parish,  163  111.  93;  Graves  v.  Bemis, 
8  Allen  (Mass.)  573;  Morrison  v.  Minot,  5 
Allen  (Mass.)  403;  Leeds  v.  Lit! le,  42  Minn. 
414;  Dallas  v.  Brown,  60  Mo.  App.  493,  1  Mo. 
App.  Rep.  197.  See  Brown  v.  Kolb,  43  W.  N. 
C.  (Pa.)  26. 

2.  Hurley  v.  Lally,  151  Mass.  129.  See  also 
Ellin  wood  v.  WVrjester.  154  Mass.  590. 

3.  Construction  and  Repairs. —  James  v.  Van 
Horn,  39  N.  J.  L.  353. 

4.  Exhibit.  —  McLaughlin  v.  Shaughnessey, 
42  Miss.  520;  Knabb's  Appeal,  10  Pa.  St.  186; 
51  Am.  Dec.  472;  Lee  v.  Exeter  Club,  9  Kulp 
(Pa.)  209;  Muffly  v.  Karchnak,  8  Kulp  (Pa.) 
278;  Johnston  v.  Harrington,  5  Wash.  73. 

5.  Walden  v.  Robertson,  120  Mo.  38. 

6.  North  y.  La  Flesh,  73  Wis.  520. 

7.  Nature  and  Amount  of  Labor  or  Material 
Must  Be  Stated  — ■  United  States.  — Central  Trust 
Co.  v.  Richmond,  etc.,  R.  Co.,  54  Fed.  Rep.  729. 

Hawaii.  —  Allen  v.  Redward,  10  Hawaii  151. 

Indiana. — Jeff ersonville  Water  Supply  Co. 
v.  Riter,  146  Ind.  521 ;  Coburn  v.  Stephens,  137 
Ind.  683,  45  Am.  St.  Rep.  218;  Simonds  v.  Bu- 
ford,  18  Ind.  17G.  But  see  Rhodes  v.  Webb- 
Jameson  Co.,  19  Ind.  App.  195. 

Maryland.  —  Carson  v.  White,  6  Gill  (Md.) 
17;  Clark  v.  Boarman,  89  Md.  428;  Gunther  v. 
Benneti,  72  Md.  384;  Treusch  v.  Shryock,  51 
Md.  162;  Wilson  v.  Merryman,  48  Md.  328. 

Missouri.  —  Mitchell  Planing  Mill  Co.  v. 
Allison,  138  Mo.  50,  60  Am.  St.  Rep.  544;  Grace 
v.  Nesbitt,  109  Mo.  19;  Rude  v.  Mitchell,  97 
Mo.  365;  Brockmeier  v.  Dette,  58  Mo.  App. 
610;  Kern  v.  Pfaff,  44  Mo.  App.  30. 

Nevada.  —  Lonkey  v.  Wells,  16  Nev.  271. 

New  York.  —  McKinney  v.  White,  15  N.  Y. 
App.  Div.  423,  affirmed  162  N.  Y.  601,  57  N.  E. 
Rep.  1116;  Hunter  v.  Walter,  (Supm.  Ct.  Gen. 
T.)  12  N.  Y.  Supp.  60,  affirmed  128  N.  Y.  668. 

North  Carolina.  —  Wray  v.  Harris,  77  N. 
Car.  77. 

Ohio.  —  But  see  Kunkle  v.  Reeser,  5  Ohio 
Dec.  422,  5  Ohio  N.  P.  401. 


Pennsylvania.  —  Russell  v.  Bell,  44  Pa.  St. 
47;  Singerly  v.  Cawley,  26  Pa.  St.  248;  Shaw 
v.  Barnes,  5  Pa.  St.  18,  47  Am.  Dec.  399;  Wit- 
man  v.  Walker,  9  W.  til  S.  (Pa.)  183;  Heton  v. 
Robinson,  2  Pars.  Eq.  Cas.  (Pa.)  248;  McNa- 
mee  v.  Hildeburn,  9  Pa.  Co.  Ct.  267;  Wolfe  v. 
Keeley,  9  Pa.  Dist.  515;  Shields  v.  Garrett,  12 
Phila.  (Pa.)  458,  34  Leg.  Int.  (Pa.)  158;  Endy 
v.  Ogrydziak,  10  Kulp  (Pa.)  102. 

Virginia,  —  Withrow  Lumber  Co.  v.  Glas- 
gow Invest.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  865. 

•  Washington.  —  U.  S.  Savings,  etc.,  Co.  v. 
Jones,  9  Wash.  434;  Fairhaven  Land  Co.  v. 
Jordan,  5  Wash,  729. 

8.  Omissions  Not  Misleading.  —  Vogel  v.  Luit- 
wieler,  52  Hun  (N.  Y.)  184. 

9.  Certainty.  —  Ferguson  v.  Ashbell,  53  Tex. 
245.  See  also  the  following  subsection,  Item- 
izing Statement. 

Test  of  Sufficiency.  —  "Perhaps  as  a  practical 
general  rule,  no  better  test  can  be  applied  than 
that  usually  made  by  the  courts  in  deciding 
upon  special  demurrer,  the  insufficiency,  as 
to  certainty  of  time,  place,  kind,  quantity,  and 
value,  of  a  petition  upon  a  quantum  meruit,  for 
materials  furnished  and  work  and  labor  done 
and  performed."  Ferguson  v.  Ashbell,  53 
Tex.  250. 

A  lien  notice  should  be  sufficiently  definite 
fairly  to  apprise  the  owner  of  what  he  is 
charged  with,  what  kind  of  material,  and  what 
the  same  was  furnished  for.  Tacoma  Lumber, 
etc.,  Co.  v.  Kennedy,  4  Wash.  305. 

Statements  Held  Sufficient.  —  See  the  following 
cases: 

Missouri.  —  Walden  v.  Robertson,  120  Mo. 
38;  Brockmeier  v.  Dette,  58  Mo.  App.  607; 
Kearney  v.  Wurdeman,  33  Mo.  App.  447; 
Steininger  v.  Raeman,  28  Mo.  App.  594, 

Montana.  — Bardwell  v.  Anderson,  13  Mout. 
87;  Smiih  v.  Sherman  Min.  Co.,  12  Mont.  524. 

Nevada.  —  Maynard  v.  Ivey,  21  Nev.  241. 

New  York.  —  Hunter  v.  Walter,  (Supm.  Ct. 
Gen.  T.)  12  N.  Y.  Supp.  60,  affirmed  128  N.  Y. 
668. 

Pennsylvania.  —  Benore  v.  Leonard,  6  Lack. 
Leg.  N.  (Pa.)  198;  Francis  v,  Wernwag,  2  Lack. 
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Matters  Not  Included  in  Statement.  —  A  lien  cannot  be  enforced  for  labor  or 

material  not  embraced  in  the  statement  of  claim.1  Thus  where  the  statement 
does  not  cover  labor  to  be  performed  or  materials  to  be  furnished,  a  lien  can- 
not be  enforced  for  labor  or  materials  furnished  after  filing  the  lien.2 

A  Material  Variance  between  the  lien  statement  and  the  proof,  as  to  the 
nature  of  the  labor  performed  or  materials  furnished,  is  fatal  to  the  lien.3 

Failure  to  Include  All  Work  Performed.  —  The  statement  is  not  insufficient  because 
it  does  not  include  all  the  labor  performed  under  the  contract,  where  the 
labor  omitted  has  been  paid  for  and  no  lien  is  claimed  therefor.4 

Figures  and  Symbols.  —  Figures  and  not  words  may  be  used  to  indicate  the 
thing  as  well  as  the  amount  furnished  where  such  is  the  custom  and  usage  in 
the  particular  trade  involved.5  Where  there  is  a  sufficient  general  description 
of  each  article  furnished,  the  addition,  by  way  of  more  particular  descrip- 
tion, of  letters  or  abbreviations  not  commonly  understood  by  persons  not  in 
the  business  of  dealing  in  such  material  does  not  vitiate  the  account.6 

New  Structure  or  Addition,  Alteration,  or  Repair.  —  Under  some  statutes  the  nature 
of  the  improvement  —  whether  addition,  alteration,  or  repairs  to  an  existing 
structure,  or  a  new  erection  —  must  be  stated.7 

(b)  Itemizing  Statement.  —  Where  the  lien  claim  is  made  up  of  different  items 
of  labor  and  material,  the  statement  should  be- itemized,  showing  the  nature 
and  amount  of  each  item  of  labor  or  material  furnished.8 


Leg.  N.  (Pa.)  164,  12  Montg.  Co.  Rep.  (Pa.)  104; 
Smith  v.  Sarver,  (Pa,  1886)  7  Atl.  Rep.  99. 

Washington.  —  Bolster  v.  Stocks,  13  Wash. 
460,  distinguishing  Tacoma  Lumber,  etc.,  Co. 
v.  Wolff,  5  Wash!  264. 

Where  a  materialman  who  seeks  to  establish 
a  lien  upon  a  railroad  has  furnished  material 
to  a  contractor  who  afterwards  assigned  his 
contract,  and  also  to  his  assignee,  it  is  not 
necessary  for  the  claimant  to  designate  in  his 
claim  of  lien  the  amount  furnished  to  each,  as 
the  assignee  is  the  only  person  with  whom  the 
railroad  company  has  to  settle.  Harmon  v. 
San  Franciso,  etc.,  R.  Co.,  86  Cal.  617,  (Cal. 
1890)  23  I'ac.  Rep.  1024,  overruling  (Cal.  1889) 
22  Pac.  Rep.  407;  Gordon  Hardware  Co.  v. 
San  Francisco,  etc.,  R.  Co.,  86  Cal.  620,  (Cal. 
1890)  23  Pac.  Rep.  1025,  overruling  (Cal.  1889) 
22  Pac.  Rep.  406. 

Statements  Held  Insufficient.  —  See  the  follow- 
ing cases: 

New  York.  —  McKinney  v.  White,  15  N.  V. 
App.  Div.  423,  affirmed  162  N.  Y.  601,  57  N.  E. 
Rep.  1116. 

North  Carolina.  —  Wray  v.  Harris,  77  N. 
Car.  77.  . 

Pennsylvania.  —  McNamee  v.  Hildeburn,  9 
Pa.  Co.  Ct.  267;  Endy  v.  Ogrydziak,  10  Kulp 
(Pa.)  102. 

Washington.  —  Underwood  v.  Stocks,  cited 
in  Bolster  v.  Stocks,  13  Wash.  465;  U.  S.  Sav- 
ings, etc.,  Co.  v.  Jones,  9  Wash.  434;  Fair- 
haven  Land  Co.  t.  Jordan,  5  Wash.  729;  Ta- 
coma Lumber,  etc.,  Co.  v.  Kennedy,  4  Wash. 
305 

Canada.  —  Knott  v.  Cline,  5  British  Colum- 
bia 120. 

1.  Lien  Limited  to  Labor  or  Materials  Described. 

—  Riverside  Lumber  Co.  v.  Hampton,  7  Houst. 
(Del.)  468;  Texas,  etc.,  R.  Co.  v.  Orman,  3  N. 
Mex.  365;  Smith  v.  Gilmore,  34  W.  N.  C.  (Pa.) 
128. 

A  claim  for  mechanic's  lien  for  "  hauling 
stone, "sand,  etc.,"  is  not  invalidated  by  the 
fact  that  the  bill  of  particulars  filed  with  the 


lien  mentions  only  stone.  Francis  v.  Wern- 
wag,  2  Lack.  Leg.  N.  (Pa.)  164,  12  Montg.  Co. 
Rep.  (Pa.)  104. 

2.  Materials  Furnished  After  Filing  Lien.  — 
Hutton  v.  Gordon,  (Rockland  County  Ct.)  2 
Misc.  (N.  Y.)  267. 

3.  Variance  Between  Statement  and  Proof.  — 
Stokes  v.  Deakyne,  2  Pa.  Dist.  143.  See  also 
Wrought  Iron  Bridge  Co.  v.  York  Mfg.  Co., 
11  York  Leg.  Rec.  (Pa.)  45. 

Immaterial  Variance. —  Kunkle  v.  Reeser,  5 
Ohii>  Dec.  422,  5  Ohio  N.  P.  401. 

4.  Sexton  «■.  Weaver,  141  Mass.  273. 

5.  Henry  v.  Plitt,  S4  Mo.  237.  See  also 
Weimore  v.  Marsh,  81  Iowa  677. 

6.  Trade  Abbreviations  or  Symbols.  —  Smith  v. 
Headlev,  33  Minn.  384. 

7.  Addition,  Alteration,  Repair,  or  New  Erection 

—  Necessity  and  Sufficiency  of  Statement.  — 
Smyers  v.  Beam,  158  Pa.  St.  57;  Whartor  v. 
Real  Estate  Invest.  Co.,  1S0  Pa.  St.  168,  57 
Am.  St.  Rep.  629;  Morrison  v.  Henderson,  126 
Pa.  St.  216,  24  W.  N.  C.  (Pa.)3S;  Harman  v. 
Cummings,  43  Pa.  St.  322;  Lee  v.  Exetei  Club, 
9  Kulp  (Pa.)  209.  See  also  Dickey's  Appeal, 
115  Pa.  St.  73;  Stokes  v.  Deakyne,  2  Pa.  Disi. 
143;  Ward  v.  Crane,  11S  Cal.  676. 

8.  Itemized  Statement  Necessary  —  California. 

—  Contra,  McClain  v.  Hutton,  131  Cal.  132. 
Illinois.  —  Crandall  v.  Lyon,  1S8  111.  86,  re- 
versing 90  111.  App.  265;  Ehdin  v.  Murphy,  170 
111.  399,  affirming  69  111.  App.  555. 

Kansas.  —  See  School  Dist.  No.  3  v.  Howell. 
44  Kan.  285;  Martin  v.  Burns,  54  Kan.  641. 
Maryland.  —  Carson  v.  White,  6  Gill  (Md.) 

Minnesota.  —  Johnson  v  Stout,  42  Minn.  514. 

Missouri. — Williams  v.  Chicago,  etc..  R.  Co., 
112  Mo.  500;  Grace  v.  Nesbiit.  109  Mo.  9;  Rude 
v.  Mitchell,  97  Mo.  365;  Cahill  v.  Orphan 
School,  63  Mo.  App.  31.  1  Mo.  App.  Rep.  4SS; 
Sosman  v.  Conlon,  57  Mo.  App.  25;  Kern  v. 
Pfaff,  44  Mo.  App.  29. 

.  Montana*  —  Bardwell  v.  Anderson,  13  Mont. 

87. 
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Where  a  Gross  Sum  Is  to  Be  Paid  for  all  the  work  or  materials  of  a  designated 
kind  or  class,  a  bill  of  particulars  or  itemized  statement  of  the  kind  and 
amount  of  labor  or  material  furnished  is  not  necessary,  for  the  obvious  reason 
that  under  the  contract  no  amount  has  been  fixed  for  the  different  items  sep- 
arately.1 Thus,  under  an  entire  contract  for  labor  and  materials  it  is  unneces- 
sary to  separate  the  claim  for  labor  from  the  claim  for  materials,  and  specify 
the  amount  of  each,3  unless  the  statute  expressly  requires  it,  as  is  the  case  in 
Massachusetts. 3 

Claim  for  Extras.  —  Where  the  contract  is  for  a  gross  sum,  with  a  provision 
that  extra  m  iterial  shall  be  furnished  at  an  agreed  price,  if  the  extras  are  to 
be  included  in  the  lien  they  must  be  specified.4 

(4)  Description  of  Property  —  (a)  Necessity.  —  The  statutes  universally  require 
the  statement  of  claim  to  contain  a  description  of  the  property  which  is 
sought  to  be  subjected  to  the  lien,  and  a  statement  containing  no  description 
is  fatally  defective  and  will  not  support  a  lien.5    Under  some  statutes  the 

Nebraska. — Jarrett  v.  Hoover,  41  Neb.  233. 
See  also  Krulzen  v.  Hanson,  28  Neb.  591. 

Nevada.  —  Contra,  Lonkey  v.  Wells,  16  Nev. 
274. 


Pennsylvania.  —  Wharton  v.  Real  Estate  In- 
vest. Co.,  180  Pa.  St.  168,  57  Am.  St.  Rep.  629; 
McFarland  v.  Schultz-,  16S  Pa.  St.  634;  Daven- 
port v.  P  rsch,  17  Pa.  Co.  Ct.  423,  5  Pa.  Dist. 
38;  Joyce  v.  Corcoran,  9  Kulp  (Pa.)  502;  Mala- 
ney  v.  Mear=,  2  Lack.  Leg.  N.  (Pa.)  77;  Smith 
v.  Sarver,  (Pa.  1886).  7  All.  Rep.  99. 

P-xas.  —  Ferguson  v.  Ashbell,  53  Tex.  245. 

Virginia.  —  Shackleford  v.  Beck,  80  Va.  580; 
Taylor  v.  Netherwood,  91  Va.  93. 

Washington.  —  Bjlster  v.  Stocks,  13  Wash. 
465- 

1.  Entire  Contract  for  Gross  Sum  —  Delaware. 

—  France  v.  Woolston,  4  Houst.  (Del.)  557. 

Illinois.  —  Hayes  v.  Hammond,  162  111.  133. 

Kansas.  —  Nixon  v.  Cydon  Lodge  No.  5,  56 
Kan.  298. 

Maryland.  —  Gunther  v.  Bennett,  72  Md.  384. 
Missouri.  —  See  Kern  v.  Pfaff,  44  Mo.  App. 
34- 

Ohio. — Thomas  v.  Huesman,  10  Ohio  St. 
152;  Davis  v.  Hines,  6  Ohio  St.  473. 

Pennsylvania.  —  Brown  v.  Kolb,  43  W.  N.  C. 
(Pa.)  26. 

Texas.  —  Pool  v.  Wedemeyer,  56  Tex.  287. 

Virginia.  —  Taylor  v.  Netherwood,  91  Va.  88; 
Breed  v.  Glasgow  Invest.  Co.,  92  Fed.  Rep. 
768,  in  which  case,  however,  the  account  was 
held  insufficient  even  under  this  rule  {affirmed 
in  (C.  C.  A.)  101  Fed.  Rep.  863). 

Distinction  Between  Verbal  and  Written  Con- 
tracts.—  See  Ferguson  v.  Ashbell,  53  Tex.  245 
[citing  Phillips  on  Mech.  Liens,  §  350;  Noll  v. 
Swineford,  6  Pa.  St.  191;  Lauman's  Appeal,  8 
Pa.  St.  476;  Carson  v.  White,  6  Gill  (Md.)  17]. 

The  Pennsylvania  Statute  expressly  authorizes 
a  lien  to  be  filed  on  a  special  conl  ract  with  the 
owner  or  his  agent  without  setting  out  the 
nature  and  kind  of  work  done.  But  this  statute 
does  not  apply  to  subcontractors,  and  they 
must  itemize  their  claim.  Lee  v.  Burke.  66 
Pa.  St.  336;  Bohem  v.  Seel,  185  Pa.  St.  382; 
Shields  v.  Garrett,  12  Phila.  (Pa.)  458,  34  Leg. 
Int.  (Pa.)  158;  Harnish  v.  Herr,  98  Pa.  St.  6; 
Joyce  v.  Corcoran,  9  Kulp  (Pa.)  502;  Livezey 
v.  Qualey,  14  Montg.  Co.  Rep.  (Pa.)  205. 

2.  Entire  Contract  for  Labor  and  Materials.  — 
Pue  v.  Hetzell,  16  Md.  539;  Leeds  v.  Little,  42 
Minn.  414. 

20  C.  of  L.-^27 


Furnishing  and  Laying  Brick.  —  McDermott  v. 
Claas,  104  Mo.  14. 

3.  Separating  Labor  and  Material  under  Entire 
Contract  —  Massachusetts  Statute.  —  Ell  in  wood 
v.  Worcester,  154  Mass.  590,  holding  a  state- 
ment insufficient  for  failure  to  state  the  num- 
ber of  days'  labor  performed,  although  the 
amount  claimed  for  such  labor  and  the  dates 
between  which  it  was  performed  were  given. 

Purpose  of  Statute.  —  Patrick  v.  Smith,  120 
Mass.  510,  holding  that  the  statute  did  not  ap- 
ply where  the  contract  was  for  labor  only. 

4.  Smith  v.  Gilmore,  34  W.  N.  C.  (Pa.)  128. 
0.  Description    Necessary  —  Alabama.  —  Long 

v.  Pocahontas  Coal  Co.,  117  Ala.  587;  Lee  v. 
King,  99  Ala.  246;  Bell  v.  Teague,  85  Ala.  211 ; 
Lane,  etc.,  Co.  v.  Jones,  79  Ala.  156;  Bedsole 
v.  Peters,  79  Ala.  133;  M  ontgomery  Iron  Works 
v.  Dorman,  78  Ala.  218;  Turner  v.  Robbins,  78 
Ala.  592;  Welch  v.  Porter,  63  Ala.  225. 

Arkansas.  — ■  Tenney  v.  Sly,  54  Ark.  93;  An- 
derson v.  Seamans,  49  Ark.  475;  Chaffin  v. 
McFadden,  41  Ark.  42;  Murray  v.  Rapley,  30 
Ark.  568;  Arkansas  Cent.  R.  Co.  v.  McKay,  30 
Ark.  682;  Hicks  v.  Branton,  21  Ark.  186. 

California.  —  Coss  v.  MacDonough,  ill  Cal. 
662;  Fernandez  v.  Burleson,  110  Cal.  164,  52 
Am.  St.  Rep.  75;  'Willamette  Steam  Mills  Co. 
71.  Kremer,  94  Cal.  205;  Davis  Henderson 
Lumber  Co.  v.  Gottschalk,  81  Cal.  641;  Pen- 
rose v.  Calkins,  77  Cal.  396;  Tredinnick  v.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78;  Mclntyre 
v.  Trautner,  63  Cal  429;  Davis  v.  Livingston, 
29  Cal.  283;  Marsz;.  McKay,  14 Cal.  127;  Mont- 
rose v.  Conner,  8  Cal.  344. 

Colorado.  —  Martin  v.  Simmons,  11  Colo.  411; 
Cary  Hardware  Co.  v.  McCarty,  10  Colo.  App. 
200;  Anderson  v.  Bingham,  1  Colo.  App.  222. 

Connecticut.  —  Hartford  Bldg.,  etc.,  Assoc.  v. 
Goldreyer,  71  Conn.  95;  Westland  v.  Goodman, 
47  Conn  83. 

Idaho.  —  Creer  v.  Cache  Valley  Canal  Co., 
(Idaho  1894)  38  Pac.  Rep.  653. 

Illinois.  —  Buckely  v.  Commercial  Nat. 
Bank,  171  III.  284,  affirming  62  111.  App.  202; 
Culver  v.  Schroth.  153  111.  437,  affirming  54  111. 
App.  643;  Whitlow  v.  Champlin,  52  111.  App. 
644;  McDonald  v.  Rosengarten,  35  111.  App. 
71,  affirmed  134  111.  126.  See  also  Badenoch  v. 
Hoffman,  50  III.  App.  512. 

Indiana.  —  Jefferson ville  Water  Supply  Co. 
v.  Riter,  146  Ind.  521;  Jenckes  v.  Jenckes,  145 
Ind.  624;  Coburn  v.  Stephens,  137  Ind.  683,  45 
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building  or  improvement  must  be  described.1 

(b)  Sufficiency  —  statement  of  Eule.  —  The  courts  have  been  liberal  in  upholding 
imperfect  descriptions,  and  are  very  reluctant  to  set' aside  a  lien  merely  for 
looseness  of  description.2  But  the  description  must  be  sufficiently  certain 
to  identify  the  property  sought  to  be  charged,  and  if  it  does  this  it  is  suffi- 
cient to  support  the  lien.3    Various  other  statements  of  the  rule  as  to  the 


Am.  St.  Rep.  218;  Peck  v.  Hensley,  21  Ind. 
344;  Simonds  v.  Buford.  18  Ind.  176.  See  also 
Bourgelte  v.  Hubinger,  30  Ind.  296. 

lozva.  —  Green  Bav  Lumber  Co.  v.  Miller,  98 
Iowa  468;  Chicagj  Lumber  Co.  v,  Des  Moines 
Driving  Park,  97  Iowa  25. 

Kansas.  —  Hentig  v.  Sperry,  38  Kan.  459; 
Deatherage  v.  Woods,  37  Kan.  59;  Newman  v. 
Brown,  27  Kan.  117;  North,  etc.,  Lumber  Co. 
v.  Hegwer,  1  Kan.  App.  623. 

Maine.  —  Durling  v.  Gould,  83  Me.  134.  See 
also  Ricker  v.  Joy,  72  Me.  106. 

Massachusetts.—  Whalen  v.  Collins,  164  Mass. 
146. 

Missouri.  —  Wright  v.  Beardsley,  69  Mo.  548 ; 
Williams  v.  Porter,  51  Mo.  441;  Hassett  v. 
Rust,  64  Mo.  327;  Holland  v.  McCarty,  24  Mo. 
App.  82. 

Nebraska.  —  Western  Cornice,  etc.,  Works  v. 
Leavenworth,  52  Neb.  418;  Drexel  v.  Richards, 
48  Neb.  732,  50  Neb.  509;  Bell  v.  Bosche,  41 
Neb.  853,  folloiving  Holmes  v.  Hutchins,  38 
Neb.  601. 

Nevada.  —  Maynard  v.  Ivey,  21  Nev.  241. 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46. 

Pennsylvania,  —  Brown  v.  Myers,  145  Pa.  St. 
17,  29  W.  N.  C.  (Pa.)  393. 

Texas.  —  Scholes  v.  Hughes,  77  Tex.  482; 
Lyon  v.  Logan,  68  Tex.  521,  2  Am.  St.  Rep. 
5"- 

Utah.  —  Culmer  v.  Caine,  22  Utah  216. 
Washington.  —  Warren  v.  Quade,  3  Wash. 
752. 

West  Virginia.  —  U.  S.  Blowpipe  Co.  v. 
Spencer,  40  W.  Va.  707;  Mayes  v.  Ruffners,  8 
W.  Va.  386. 

Wisconsin. — Darling  v  Neumeister,  99  Wis. 
426;  Mark  Paine  Lumber  Co.  v.  Douglas 
County  Imp.  Co.,  94  Wis.  322. 

See  also  cases  cited  infra,  as  to  the  sufficiency 
of  the  description. 

Lien  Limited  to  Property  Described.  —  Krah  v. 
Weidlich,  55  Mo.  App.  538;  Hughes  v.  Torger- 
son,  96  Ala.  346,  38  Am.  St.  Rep.  105;  Cald- 
well v.  Asbury,  29  Ind.  451. 

1.  Description  of  Building  or  Improvement.  — 
Treusch  v.  Shryock,  51  M:i.  162;  Bouchard  v. 
Guisti,  (R.  I.  1901)  48Atl.  Rep.  934;  Scholes  v. 
Hughes,  77  Tex.  482;  Warren  v.  Quade,  3 
Wash.  750. 

The  Plans  and  Specifications  need  not  be  filed. 
Col  ier  v.  Betterton,  8  Tex.  Civ.  App.  479. 

2.  Liberality  in  Upholding  Imperfect  Descrip- 
tions —  California.  —  Willamette  Steam  Mills 
Co.  v.  Kre.ner,  94  Cal.  205 ;  Penrose  v.  Calkins, 
77  Cal.  396;  Tredinnick  v.  Red  Cloud  Consol. 
Min.  Co.,  72  Cal.  78;  Hotaling  v.  Cronise,  2 
Cal.  60. 

Indiana.  —  McNamee  v.  Rauck,  128  Ind.  59. 
Kansas.  —  Seaton  v.  Hixon,  35  Kan.  663. 
Massachusetts.  —  Cleverly  v.    Moseley,  148 
Mass.  280. 

Minnesota.—  Evans  v.  Sanford,  65  Minn.  271; 
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Tulloch  v.  Rogers,  52  Minn.  114;  Bassett  v. 
Menage,  52  Minn.  121;  Nystrom  v.  London, 
etc.,  Mortg.  Co.,  47  Minn.  31;  Northwestern 
Cement,  elc,  Pavement  Co.  v.  Norwegian- 
Danish  Seminary,  43  Minn.  449;  Russell  v. 
Hayden,  40  Minn.  88. 

Pennsylvania.  —  McClintock  v.  Rush,  63  Pa. 
St.  203;  Kennedy  v.  House,  41  Pa.  St.  39,  80 
Am.  Dec.  594. 

3.  Sufficiency  to  Identify  Property  —  A  labama. 
—  Bell  v.  Teague,  85  Ala.  211;  Lane,  etc.,  Co. 
v.  Jones,  79  Ala.  156;  Bedsole  v.  Peters,  79 
Ala.  133;  Turner  v.  Robbins,  78  Ala.  592; 
Montgomery  Iron  Works  v.  Dorman,  78  Ala. 
218;  Welch  v.  Porter,  63  Ala.  225. 

California.  —  Mclntyre  v.  Trautner,  63  Cal. 
429;  Goss  v.  Strelitz,  54  Cal.  640;  Tibbetts  v. 
Moore,  23  Cal.  208. 

Colorado.  —  Martin  v.  Simmons,  11  Colo.  411; 
Sayre-Nevvton  Lumber  Co.  v.  Park,  4  Colo. 
App.  482. 

Illinois.  —  Rockwell  v.  O'Brien-Green  Co., 
62  111.  App.  293;  O'Brien  v.  Krockinski,  50  111. 
App.  456. 

Indiana.  — Jenckes  v.  Jenckes,  145  Ind.  624; 
Smith  v.  Newbaur,  144  Ind.  95;  McNamee  z. 
Rauck,  128  Ind.  59;  White  v.  Stanton,  11 1  Ind. 
540;  Crawfordsville  v.  Boots,  76  Ind.  32; 
Kealing  v.  Voss,  61  Ind.  466;  Crawfordsville 
v.  Johnson,  51  Ind.  397;  Crawfordsville  v. 
Irwin,  46  Ind.  438;  O'Halloran  v.  Leachev,  39 
Ind.  150;  Caldwell  v.  Asbury,  29  Ind.  451; 
Howell  v.  Zerbee,  26  Ind.  214;  Munger  v. 
Green,  20  Ind.  38;  Maynard  v.  East,  13  Ind. 
App.  432,  55  Am.  St.  Rep.  238;  Dalton  v.  Hoff- 
man, 8  Ind.  App.  101. 

Kansas.  —  Seaton  v.  Hixon,  35  Kan.  663. 

Maine.  —  Durling  v.  Gould,  83  Me.  134. 

Ma>yland.  —  Treusch  v.  Shryock,  51  Md.  162. 

Massachusetts.  —  Cleverly  v.  Moseley,  T4S 
Mass.  280. 

Missouri.  —  Oster  v.  Rabeneau,  46  Mo.  595; 
Philip  Gruner,  etc.,  Lumber  Co.  v.  Jones,  71 
Mo.  App.  no;  Buchanan  v.  Cole,  57  Mo.  App. 
II;  Fairbanks  v.  Crescent  Elevator  Co.,  52  Mo. 
App.  627;  Brown  v.  Wright,  25  Mo.  App.  54; 
Holland  v.  McCa  ■  .y,  24  Mo.  App.  82;  Mechan- 
ics' Planing  Mill  Co.  v.  Nast,  7  Mo.  App.  147. 
See  also  Bradish  v.  James,  83  Mo.  313;  DtWiit 
v.  Smith,  63  Mo.  263. 

Montana.  —  Goodrich  Lumber  Co.  v.  Davie, 
13  Mont.  76. 

New  Mexico.  —  Ford  v.  Springer  Land 
Assoc.,  8  N.  Mex.  54. 

Oklahoma.  —  Blanshard  v.  Schwartz,  7  Okla. 
23. 

Oregon.  —  Harrisburg  Lumber  Co.  v.  Wash- 
burn, 29  Oregon  150. 

Pennsylvania.  —  Mountain  City  Market 
House,  etc.,  Assoc.  v.  Kearns,  103  Pa.  St.  403; 
Kennedy  v.  House,  41  Pa.  St.  39,  80  Am.  Dec. 
594;  Simpson  v.  Murray,  2  Pa.  St.  76;  Cow- 
drick  v.  Mortis,  9  Pa.  Co.  Ct.  312;  Wethercd  v. 
Garrett,  7  Pa.  Co.  Ct.  539,  535. 
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sufficiency  of  the  description  arc  collected  in  the  notes,1  and  numerous  cases 
are  there  cited  wherein  particular  descriptions  have  been  held  sufficient  8  or 


South  Dakota.  —  Laird-Norton  Co.  v.  Hop- 
kins, 6  S.  Dak.  217. 

Texas.  —  Houston  v.  Myers,  88  Tex.  126, 
affirming  Myers  v.  Maverick,  (Tex.  Civ.  App. 
1894.)  27  S.  W.  Rep.  950;  Scholes  v.  Hughes,  77 
Tix.  482. 

Washington.  —  Griffith  v.  Maxwell,  20  Wash. 
404;  Whittier  v.  Stetson,  etc..  Mill  Co.,  6  Wash. 
K)2,  36  Am  St.  Rep.  149;  Mt.  Tacoma  Mfg. 
Co.  v.  Cultum,  5  Wash.  294;  Warren  v.  Quade, 
3  Wash.  750. 

West  Virginia.  —  U.  S.  Blowpipe  Co.  v. 
Sp^ncer,  40  W.  Va.  707;  Mayes  v.  Ruffners,  8 
W.  Va.  386. 

Wyoming.  —  Wyman  v.  Quayle,  (Wyo.  1901) 
63  Pac.  Rep.  988. 

Question  for  Jury.  —  The  sufficiency  of  the  de- 
scription to  identify  the  property  is  ordinarily 
a  question  for  the  j  ury.  Morehouse  v.  Collins, 
23  Oregon  138;  Kennedy  v.  House,  41  Pa.  St. 
39,  80  Am.  Dec.  594;  Ewingi'.  Barras,  4  W.  & 
S.  (Pa.)  467;  Hoffirnster  v.  Knupp,  15  Pa.  Co. 
Ct.  140;  Brown  v.  West,  7  Pa.  Co.  Ct.  619; 
Wethered  v.  Garrett,  7  Pa.  Co.  Ct.  529.  See 
also  Cleverly  v.  Moseley,  148  Mass.  280 

1,  Other  Statements  of  Rule  as  to  Sufficiency  of 
Description.  —  A  description  of  the  property  in 
a  notice  of  lien  is  sufficient  if  it  is  such  that 
identification  by  any  competent  surveyor  is 
easy.  Rockwell  v.  O'Brien-Green  Co.,  62  III. 
App.  293. 

Same  Certainty  as  in  Deed  of  Conveyance.  —  It 

is  sufficient  if  th;  certificate  of  lien  describe  the 
terms  with  as  much  certainty  as  is  common  in 
deeds  of  conveyance.  Charleston  Bank  v. 
Curtiss,  18  Conn.  342,  46  Am.  Dec.  325.  Com- 
pare Maynard  v.  East.  13  Ind.  App.  432,  55 
Arn.  St.  Rep.  238,  wherein  it  was  held  that  a 
description  too  indefinite  to  convey  title  might 
be  sufficient  in  a  lien  statement.  See  also 
Myers  v.  Maverick,  (Tex.  Civ.  App.  1894)  27  S, 
W.  Rep.  1083,  wherein  it  was  said  that  the  de- 
scription should  not  be  subjected  to  the  same 
stringent  rules  as  the  description  in  a  sheriff's 
deed. 

The  Illinois  statute  requires  that  the  claim  of 
lien  shall  contain  "  a  sufficiently  correct  de- 
scription of  the  lot,  lots,  or  tract  of  land  to 
pass  the  title  thereof  by  deed  of  conveyance." 
Aurand  v.  Martin,  87  111.  App.  337,  affirmed 
188  III.  117. 

This  is  likewise  the  rule  in  Minnesota.  Knox 
v.  Starks,  4  Minn.  20.  Andia  Oregon.  Runeyz\ 
Rea,  7  Oregon  130. 

Same  Certainty  Requisite  as  in  Case  of  Levy 
under  Execution.  —  Montgomery  Iron  Works 
v.  Dorman,  78  Ala.  218. 

Description  According  to  Government  Survey.  — 
Ford  v.  Springer  Land  Assoc.,  8  N.  Mex.  57, 
affirmed  i58  U.  S.  513. 

The  Iowa  Statute  requires  a  "correct"  de- 
scription of  the  properly  which  it  is  sought  to 
charge  with  the  lien.  Chicago  Lumber  Co.  v. 
Des  Moines  Driving  Park,  97  Iowa  25;  Roose 
v.  Billingsly,  74  Iowa  51;  Welch  v.  McGrath, 
59  iowa  519. 

2.  Descriptions  Held  Sufficient  —  California.  — 
Hotaling -v.  Cronise,  2  Cal.  60. 

Delaware.  —  France  v.  Woolston,  4  Houst. 
Pel.)  557. 


District  of  Columbia.  —  McLean  v.  Young,  2 
MacArthur  (D.  C.)  184. 

Illinois.  —  Blanchard  v.  Fried,  162  111.  462; 
Springer  v.  Kroeschell,  161  III.  358,  affirming 
59  111.  App.  434;  Wood  v.  Gumm,  67  III.  App. 
518;  O  Brien  v.  Krockinski,  50  111.  App  456. 

Indiana.  —  Smith  v.  Newbaur,  144  Ind.  95; 
Quaack  v.  Schmid,  131  Ind.  185;  McNamee  v. 
Rauck,  128  Ind.  59;  Crawfordsville  v.  Boots, 
76  Ind.  32;  Dalton  v.  Hoffman,  8  Ind.  App. 
101;  Crawfordsville  v.  Johnson,  51  Ind.  397; 
O'Halloran  v.  Leachey,  39  Ind.  150;  Caldwell 
v.  Asbury,  29  Ind.  451.  See  also  Newcomer  v. 
Hutchings,  96  Ind.  119;  Northwestern  Loan, 
etc..  Assoc.  v.  McPherson,  23  Ind.  App.  250; 
Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Vice,  15  Ind. 
App.  117. 

Massachusetts.  —  Patrick  71.  Smith,  120  Mass. 
510. 

Minnesota.  —  Bassett  v.  Menage,  52  Minn. 
121;  Northwestern  Cement,  etc.,  Pavement  Co. 
v.  Norwegian-Danish  Seminary,  43  Minn.  449; 
Russell  v.  Hayden,  40  Minn.  88. 

Missouri.  —  Heier  v.  Meisch,  33  Mo.  App.  35. 
Montana.  —  Whiteside  v.  Lebcher.  7  Mont. 
473- 

Nebraska.  —  Drexelz/.  Richards,  50  Neb.  509. 
New  Mexico. — Ford  v.  Springer  Land  Assoc., 
8  N.  Mex.  37,  affirmed  168  U.  S.  513. 

New  York.  —  Walkam  v.  Henry,  (Buffalo 
Super.  Ct.  Tr.  T.)  7  Misc.  (N.  Y.)  532;  Tinker 
v.  Geraghty,  1  E.  D.  Smith  (N.  Y.)  687. 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46;  Howe  v. 
Smith,  6  N.  Dak.  432. 

Oregon.  —  Kezartee  v.  Marks,  15  Oregon  529. 
Pennsylvania.  —  Linden  Steel  Co.  v.  Rough 
Run  Mfg.  Co.,  158  Pa.  Sr.  238,  33  W.  N.  C. 
(Pa.)  244;  Linden  Steel  Co.  v.  Imperial  Refin- 
ing Co.,  138  Pa.  St.  10;  Titusville  lion  Works 
v.  Keystone  Oil  Co.,  130  Pa.  St.  21 1 ;  Mountain 
City  Market  House,  etc.,  Assoc.  v.  Kearns, 
103  Pa.  St.  403;  Knabb's  Appeal.  10  Pa.  St. 
186,  51  Am.  Dec.  472;  Shaw  v.  Barnes,  5  Pa. 
St.  18,  47  Am.  Dec.  399;  Harker  v.  Conrad,  12 
S.  &  R.  (Pa.)  301,  14  Am.  Dec.  691;  Springer 
v.  Keyser,  6  Whart.  (Pa  )  187;  Cowdritk  v. 
Morris,  9  Pa.  Co.  Ct.  312;  Brundage  v.  Phil- 
lips, 3  Grant  Cas.  (Pa.)  313. 

South  Dakota.  —  Cole  v.  Custer  County  Agri- 
cultural, etc.,  Assoc.,  3  S.  Dak.  272. 

Texas.  —  Houston  v.  Myers,  8S  Tex.  126; 
Swope  v.  Stantzenberger,  59  Tex.  387;  Stuart 
v.  Broome,  59  Tex.  466;  Owens  v.  Hord,  14 
Tex.  Civ.  App.  542;  Collier  v.  Betterton,  8 
Tex.  Civ.  App.  479;  Myers  v.  Maverick,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  950. 

Utah.  —  Culmer  v.  Clift,  14  Utah  291. 
Virginia.  — Taylor  v.  Netherwood,  91  Va.  S8. 
Washington.  — Collins  v.  Snoke,  9  Wash.  566. 
Name  of  Mine.  —  Tredinnick  v.  Red  Cloud 
Consol.  Min.  Co.,  72  Cal.  78;  Whittier  v.  Stet- 
son, etc.,  Mill  Co.,  6  Wash.  193,  36  Am.  St. 
Rep.  149. 

Name  of  Building.  —  McHugh  v.  Slack,  11 
Wash.  370. 

Name  of  Mill.  —  Tibbetts  v.  Moore.  23  Cal. 
208. 

Church  Designated  by  Name.  —  Harrisburg 
Lumber  Co.  v.  Washburn,  29  Oregon  150. 
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insufficient. 1 

Reasonable  Certainty  Is  Sufficient,  and  IS 
statute.2 

Name  of  Owner  with  Description  of  Building.  — 

Safe  Deposit,  etc.,  Co.  v.  Columbia  Iron,  etc., 
Co.,  176  Pa.  St.  536- 

Brick  City  Hall  Building.  —  Scholes  v.  Hughes, 
77  Tex.  482. 

Description  According  to  Vacated  Plat.  —  Chi- 
cago Lumber  Co.  v.  Djs  Moines  Driving  Park, 
97  Iowa  25. 

Structure  Not  Wholly  on  Lot  Described.  —  Wil- 
lamette Steam  Mills  Co.  v.  kremer,  94  Cal. 
205,  overruling  (Cal.  1890)  24  Pac.  Rep.  1026. 

Including  Portion  of  Adjoining  Lot.  —  Pollock 
v.  Morrison,  176  Mass.  83. 

Number  of  Lot  and  City  Block.  —  White  Lake 
Lumber  Co.  v.  Russell,  22  Neb.  126,  3  Am.  St. 
Rep.  262. 

Number  of  City  Block  and  House. —  Hill  v. 

Gray,  81  Mo.  App.  456.  See  also  Gillespie  v. 
Remington,  66  Tex.  108. 

Wrong  Block  Number.  —  McLean  v.  Young,  2 
MicArthur  (D.  C.)  184. 

Describing  Wrong  Half  or  Quarter  of  Lot.  — 
Evans  v.  Sanford,  65  Minn.  271;  Tulloch  v. 
Rogers,  52  Minn.  114. 

Lot  on  Southwest  Corner  of  Certain  Streets.  — 
Caldwell  7'.  Asbury,  29  Ind.  451. 

Southwest  Corner  of  Lot.  —  White  Lake  Lum- 
ber Co.  v.  Russell,  22  Neb.  126,  3  Am.  St.  Rep. 
262. 

Designating  County.  —  Nystrom  v.  London, 
etc.,  Mortg.  Co.,  47  Minn.  31. 

Omitting  Name  of  County.  —  Wright  v.  Beards- 
iey,  6q  Mo.  548. 

Omitting  Name  of  Town  in  Body  of  Statement. 
—  Blanshard  v.  Schwartz,  7  Okla.  23. 

Railroad  Property.  —  Bringham  v.  Kno\,  127 
Cal.  40.    See  also  title  Railroads. 

Land  Included  in  Description.  —  Chicago  Lum- 
ber Co.  v. Des  Moi nes  Driving  Park,  97  Iowa  25. 

"  Bakery  Property  "  — What  Included.  —  York 
v.  Barstovv,  17?  Mass,  167. 

1.  Descriptions  Held  Insufficient  —  District  of 
Columbia.  —  Basshoi  v.  Kilbourn,  3  MicArthur 
(D.  C.)  273. 

Indiana.  —  Irwin  v.  Cra wfords ville,  72  Ind. 
in;  Cra wfordsville  v.  Irwin,  46  Ind.  438; 
Lindley  v.  Cross,  31  Ind.  106,  99  Am.  Dec.  610; 
Howell  v.  Zerbee,  26  Ind.  214;  Maynard  v. 
East,  r3  Ind.  App.  432,  55  Am.  St.  Rep.  238. 

Iowa.  —  Roose  v.  Billingsly,  74  Iowa  51. 

Massachusetts.  —  Muto  v:  Smith,  175  Mass. 
■  175. 

Missouri,  —  Wright  v,  Beardsley,  69  Mo.  548; 
Lemly  v.  La  Grange  Iron,  etc.,  Co.,  65  Mo. 
545;  Matlack  v.  Lare,  32  Mo.  262. 

Oregon.  —  Runey  v.  Rea,  7  Oregon  130. 

Pennsylvania.  —  Washburn  v.  Russel,  1  Pa. 
St.  499. 

Wasliingtou.  —  Whitlier  v.  Stetson,  etc.,  Mill 
Co.,  6  Wash.  190,  36  Am.  St.  Rep.  149;  Mt. 
Tacoma  Mfg.  Co.  71.  Cultuir.,  5  Wash.  296, 
limiting  Warren  -'.  Quade,  3  Wash.  750  and 
Young  v.  Howell,  5  Wash.  239;  Kellogg  v. 
Littell,  etc.,  Mfg.  Co.,  1  Wash.  407. 

Name  of  Owner. —  Whittier  v.  Stetson,  etc., 
Mill  Co.,  6  Wash.  193,  36  Am.  St.  Rep.  149; 
Drexel  v.  Richards,  48  Neb.  732. 

Corner  of  Named  Streets,  —  Whittier  v,  Stetson, 


sometimes  expressly  so  declared  by 


etc.,  Mill  Co.,  6  Wash.  193,  36  Am.  St.  Rep. 

149. 

Wrong  Number  of  Lot  and  Block.  —  Tacoma 
Mfg.  Co.  v.  Cultum,  5  Wash.  294.  But  see 
Willamette  Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205;  De  Witt  v.  Smith,  63  Mo.  263;  Whit- 
tier v.  Stetson,  etc.,  Mill  Co.,  6  Wash.  193,  36 
Am.  St.  Rep.  149. 

Wrong  Number  of  Lot  in  Survey.  —  Goodrich 
Lumber  Co.  v.  Davie,  13  Mom.  76. 

Omission  of  State,  County,  City,  and  Addition.  — 
Sayre-Newton  Lumber  Co.  v.  Park,  4  Colo. 
App.  482. 

Several  Lots  Answering  Same  Description.  — 

Montrose  v.  Conner,  S  Cal.  344. 

One  of  Several  Buildings.  —  Merchant  v. 
Ilumeston.  2  Wash.  Ter.  433. 

Curtilage  Appurtenant  to  Building. — Barclay's 
Appeal,  13  Pa.  St.  495. 

Property  of  Telegraph  Company.  —  Vane  v. 
Newcombe,  132  U.  S  220. 

Street  Railway.  —  Fleming  v.  St.  Paul  City 
R.  Co.,  47  Minn.  124. 

Descriting  Part  of  Single  Building  as  Separate 
Building. —  Hassenfus  v.  Philadelphia  Pack- 
ing, etc.,  Co,  15  Pa.  Co.  Ct.  650;  Philadelphia 
Packing,  etc.,  Co.'s  Estate,  4  Pa.  Dist.  57. 

Failure  to  State  Locality,  Size,  and  Number  of 
Stories  of  Building.  —  Short  v.  Ames,  121  Pa.  St. 
530. 

Failure  to  Describe  Building  on  Lot.  —  Warren 

v.  Uuade,  3  Wt-sh.  750. 

Excepting  Smaller  out  of  Larger  Tract.  —  Kel- 
1°fTg  "'•  Littell,  etc.,  Mfg  Co.,  1  Wash.  407. 

2.  Reasonable  Certainty  Sufficient  —  Alabama. 
—  Hughes  v.  Torgerson,  96  Ala.  346.  38  Am. 
St.  Rep.  105. 

California .  —  Fernandez  <>.  Burleson.  110 
Ca!.  164,  52  Am.  St.  Rep.  75;  Hotaling  v.  Cron- 
ise,  2  Cal.  60. 

Colorado.  —  Martin  v.  Simmons,  11  Colo.  414; 
Cary  Hardware  Co.  v.  McCarty,  10  Colo.  App. 
200. 

Illinois.  —  Wood  v.  Gumm,  67  111.  App.  518. 
See  also  Spiinger  v.  Kroeschell,  161  111.  358; 
Rockwell  v.  O'Biien-Green  Co.,  62  111.  App. 

293- 

Maine.  —  Wescolt  v.  Bunker,  33  Me.  499. 

Massachusetts.  —  Pollock  Morrison.  176 
Mass.  83;  Cleverly  v.  Moseley,  148  Mass.  280. 

Minnesota.  —  Evans  v.  Sanford,  65  Minn.  271. 

North  Dakota.  —  Howe  v.  Smith,  6  N.  Dak. 
432. 

Oregon.  —  Kezartee  -•.  Marks,  15  Oregon  529. 

Pennsylvania.  —  Kennedy  v.  House,  41  Pa. 
St.  39,  80  Am.  Dec.  594.  See  Hoffmaster  r. 
Knupp,  15  Pa.  Co.  Ct.  140. 

Texas.  —  Scholes  v.  Hughes,  77  Tex.  4S3. 

Virginia.  —  Taylor  v.  Netherwood,  91  Va.  91. 

Where  the  description  is  so  uncertain  as  to 
afford  no  reliable  clue  to  a  more  definite  and 
correct  description,  no  lien  is  acquired. 
White  v.  Stanton.  111  Ind.  540. 

Certainty  to  a  Common  Intent  is  all  that  is  re- 
quired in  the  description  of  the  property  on 
which  a  mechanic's  lien  is  claimed.  Holland 
v.  Garland,  13  Phila.  (Pa.)  544,  35  Leg.  Int. 
(Pa.)  324. 
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Extrinsic  Evidence  is  admissible  to  remove  ambiguities  and  apply  the  descrip- 
tion to  the  property  intended.1  But  a  total  want  of  description,  or  a  descrip- 
tion so  insufficient  as  to  amount  to  no  description  at  all,  cannot  be  so  supplied.2 

Where  the  Lien  Is  Charged  on  a  Portion  Only  of  a  Larger  Tract,  the  particular  portion 
on  which  the  lien  is  charged  must  be  designated  by  a  description  sufficiently 
certain  to  identify  it  and  separate  it  from  the  balance  of  the  tract.3  A  descrip- 
tion following  the  terms  of  the  statute  in  describing  the  land  subject  to  the 
lien  is  sufficient.* 

False  Calls  and  Surplusage  in  the  description  may  be  rejected  where  enougl" 
remains  to  identify  the  property.5  But  where  the  description  is  wholly  false, 
or  there  is  an  apparent  ambiguity  which  cannot  be  corrected,  the  lien  cannot 
be  sustained,  for  by  rejecting  the  false  or  ambiguous  description  there  would 
be  no  property  described  to  which  the  lien  could  attach.6 

The  Interest  of  the  Parties  to  the  suit  and  the  rights  to  be  affected  may  be  con- 
sidered in  determining  the  sufficiency  of  the  description,  since  the  object  of 
requiring  a  description  is  to  give  notice  to  creditors  of,  and  purchasers  from, 
the  owners.  A  description  may  be  sufficient  as  against  the  owner  though  it 
would  be  insufficient  as  against  other  persons.7 

Actual  Notice.  —  But  it  has  been  held  that  proof  of  actual  notice  will  not 
cure  a  fatally  defective  description.8 

Defects  Not  Misleading.  —  The  fact  that  the  person  sought  to  be  charged  could 
not  have  been  misled  is  an  important  consideration.9 

Description  of  Land  Includes  Building.  — -  A  description  of  the  land  is  sufficient  to 
include  the  building  upon  the  land  although  the  statement  does  not  expressly 
claim  a  lien  upon  the  building.10 

Description  of  Building  Alone.  —  Where  the  statute  permits  a  lien  to  be  enforced 
against  the  building  alone,  the  lien  will  be  good  against  the  building  if  it  is 
accurately  described  although  the  land  is  not  described.11 

Connecting  Building  with  Land  Described.  —  It  must  be  stated  that  the  buildings 

1.  Extrinsic  Evidence  in  Aid  of  Description. —  271;  Tulloch  v.  Rogers,  52  Minn.  114;  Bam- 
Tredinnick  v.  Red  Cloud  Consol.  Min.  Co.,  72  brick  v.  King,  59  Mo.  App.  284;  McHugh  v. 
Cal.  78;  Cobarn  v.  Stephens,  137  Ind.  683,  45  Slack,  11  Wash.  370. 

Am.  St.  Rep.  218;  McNamee  v.  Rauck,  128  6.  Joshua  Hendy  Mach.  Works  v.  Pacific 

Ind.  59;  White  z.  Stanton,  111  Ind.  540;  May-  Cable  Constr.  Co.,  24  Oregon  152. 

nard  v.  East,  13  Ind.  App.  432,  55  Am.  St.  Rep.  7.  Interest  of  Parties  to  Be  Considered.  —  Cary 

238;  Dackwall  v.  Jones,  156  Ind.  682;  Drexel  Hardware  Co.  7/.  McCarty,  10  Colo.  App.  200; 

v.  Richards,  50  Neb.  509;  Myers  v.  Maverick,  Chicago  Lumber  Co.  v.  Des  Moines  Driving 

(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  1083.    See  Park,  97  Iowa  25;  Hannah,  eic.  Mercantile 

Mato  v.  Smith,  175  Mass.  175;  Culmer  v.  Clift,  Co.  v.  Hartzell,  (Mich,  igoo)  84  N.  W.  Rep.  52; 

14  Utah  291.  Henry  v.  Plitt,  84  Mo.  237;  Rail  v.  McCraty, 

Survey  by  Commissioner.  —  As  between  the  45  Mo.  App.  365.    See  Tulloch  v.  Rogers,  52 

owner  and  the  lien  claimant  an  indefinite  de-  Minn.  114.    See  also  DeWitt  v.  Smith,  63  Mo. 

scription  may  be  helped  out  by  a  survey  made  263;  Lyon  v.  Logan,  68  Tex.  521,  2  Am.  St. 

by  a  commissioner  appointed  by  the  court  for  Rep.  511. 

that  purpose.    Rail  v.  McCrary,  45  Mo.  App.  8.  Actual  Notice   Immaterial.  —  Holmes  v. 

365.  Hutchins,  38  Neb.  601.    But  see  Blanshard  v. 

2.  McNamee  v.  Rauck,  128  Ind.  59  Schwartz,  7  Okia.  23. 

3.  Separating  Portion  from  Larger  Tract. —  9.  Defects  Not  Misleading. — National  Lumber 
Bedsole  v.  Peters,  79  Ala.  133;  Montgomery  Co.  v.  Bowman,  77  Iowa  706;  Bambrick  v. 
Iron  Works  v.  Dorman,  78  Ala.  218,  Ranson  King,  59  Mo.  App.  284;  Brundage  v.  Phillips, 
v.  Sheehan,  78  Mo.  668;  Fairbanks  v.  Crescent  3  Grant  Cas.  (Pa.)  313;  Culmer  v,  Clift,  14 
Elevator  Co.,  52  Mo.  App.  627;  Rail  v.  Mc-  Utah  291. 

Crary,  45  Mo.  App.  365.    See  Cowie  v.  Ahren-  10.  Johnson  v.  Salter,  70  Minn.  146,  68  Am 

stedt,  1  Wash.  416.  St.  Rep.  516. 

Where  Separation  Unnecessary.  —  Turner  v.  In  the  petition  for  a  lien  it  is  sufficient  to 

Robbins,  78  Ala.  592.    See  also  Sullivan  v.  describe  the  building  for  which  the  materials 

Treen,  13  Wash.  261;  Oster  v.  Rabeneau,  46  were  furnished  as  "  a  certain  building,"  if  the 

Mo.  595.  land  on  which  the  building  stands  is  accurately 

4.  Tibbetts  v.  Moore,  23  Cal.  208.  desi  .  ibed.    North  v.  La  Flesh,  73  Wis.  520; 

5.  False  Calls  and  Surplusage.  —  McClain  v.  Collins  v.  Snoke,  9  Wash.  566. 

Hutton,  131  Cil.  132;  Willamette  Steam  Mills  1'/.  Building  Alone  Described.  —  Hannah,  etc., 

Co.  v.  Kremer,  94  Cal.  205;  Cleverly  v.  Mose-  Mercantile  Co.  v.  Mosser,  105  Mich.  tS;  Ke- 

ley,  148  Mass.  2S0;  Evans  v.  Sanford,  65  Minn.  za>/tee  v.  Marks,  15  Oregon  529. 
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upon  which  the  work  was  done  are  situated  upon  the  land  described.1 

Describing  Too  Much  or  Too  Little.  —  The  lien  is  not  invalidated  merely  because 
it  describes  more  land  than  the  lien  can  lawfully  cover.3  Nor  is  it  defeated 
by  a  failure  of  the  description  to  cover  as  much  property  as  it  might  have 
covered.3  Failure  to  describe  properly  a  portion  of  the  premises  or  improve- 
ments upon  which  the  lien  is  claimed  will  not  invalidate  the  lien  as  to  the 
portion  correctly  described.4 

Insufficiency  of  Description  in  One  Part  of  the  Statement  is  cured  by  a  correct  descrip- 
tion in  a  subsequent  part.5 

Who  May  Object  to  Defects.  —  Either  the  owner  or  a  subsequent  purchaser  may 
take  advantage  of  a  failure  properly  to  describe  the  property.6 

(5)  Name  of  Owner  —  (a)  Necessity.  —  It  is  a  very  common  requirement 
that  the  statement  of  claim  shall  give  the  name,  if  known,  of  the  owner  or 
reputed  owner  of  the  premises  on  which  the  lien  is  claimed,  and  compliance 
with  such  requirement  is  essential  to  the  existence  of  the  lien.7  Some  stat- 
utes do  not  require  the  lien  statement  to  contain  the  name  of  the  owner  of 
the  property  on  which  the  lien  is  claimed.8 


1.  Warren  v.  Quade,  3  Wash.  750. 

2.  Describing  Excessive  Amount.  —  Lyon  v. 
Logan,  68  Tex.  52c,  2  Am.  St.  Rep.  511.  Citing 
Edwards  v.  Derrickson,  28  N.J.  L.  39;  White- 
nack  v.  Noe,  11  N.  J.  Eq.  321;  Shaituck  v. 
Beardsley.  46  Conn.  386;  Oster  v.  Rabeneau, 
46  Mo.  593. 

3.  Describing  Less  than  Full  Amount.  —  Cul- 
mer  v.  Clift,  14  Utah  291. 

4.  Turner  v.  Robbins,  78  Ala.  592. 

5.  Statement  Construed  as  a  Whole.  — Whittier 
v.  Stetson,  etc.,  Mill  Co.,  6  Wash.  190,  36  Am. 
St.  Rep.  149. 

6.  Who  May  Take  Advantage  of  Defects.  —  Bell 
v.  Boschs,  41  Neb.  853. 

Where  the  owner  makes  no  objection  to  ihe 
sufficiency  of  the  description  of  the  buildings 
the  contractors  cannot  set  up  its  insufficiency 
in  a  proceeding  to  enforce  a  mechanic's  lien 
by  the  material  furnisher.  Wethered  v.  Gar- 
rett, 140  Pa.  St.  224,  27  VV.  N.  C.  (Pa.)  451- 

7.  Name  of  Owner  Must  Be  Stated  —  Alabama. 
—  Long  v.  Pocahontas  Coal  Co.,  117  Ala.  587; 
Beil  v.  Teague,  85  Ala.  211 ;  Lane,  etc.,  Co.  v. 
Jones,  79  Ala.  156;  Turner  v.  Robbins,  73  Ala. 
592;  Welch  71.  Porter,  63  Ala.  225. 

California.  —  Davies  Henderson  Lumber 
Co.  v.  Gottschalk,  81  Cal.  641;  Mclntyre  v. 
Traulner,  63  Cal.  429;  Goss  v.  Strelitz,  54  Cal. 
640;  Hooper  v.  Flood,  54  Cal.  218;  Phelps  v. 
Maxwell's  Creek  Gold  Min.  Co.,  49  Cal.  336; 
Wood  v.  Wrede,  46  Cal.  637;  Hicks  v.  Murray, 
43  Cal.  515. 

Colorado.  —  Sayre-Newton  Lumber  Co.  v. 
Union  Bank,  6  Colo.  App.  541. 

Idaho.  —  White  v.  Mullins,  2  Idaho  1164. 

Kansas.  —  Blattner  v.  Wadleigh,  4L  Kan. 
290;  Hentig  v,  Sperry,  38  Kan.  459;  Deather- 
age  v.  Woods,  37  Kan  59;  Newman  v.  Brown, 
27  Kan.  117;  North,  etc.,  Lumber  Co.  v.  Heg- 
wer,  1  Kan.  App.  623. 

Maine.  —  Darling  v.  Gould,  83  Me  134; 
Ricker  v.  Joy,  72  Me.  106. 

Maryland.  —  Reindollar  v.  Flickinger,  59 
Md.  469;  Wehr  v.  Shryock,  55  Md.  334; 
Treusch  v.  Shryock,,  51  Md.  162. 

Massachusetts.  —  Kelly  v.  Laws,  109  Mass. 
395- 

Minnesota.  —  Comers.  Farrington,  46  Minn. 
336;  Rugg  v.  Hoover,  28  Minn.  404. 


Missouri.  —  Bickel  v.  Gray,  81  Mo.  App.  653; 
Stone  v.  Taylor,  72  Mo.  App.  482;  Barnett  v. 
Clooney,  6S  Mo.  App.  146. 

Montana.  —  Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Mont.  65,  rehearing  denied  24 
Mont.  75. 

Nevada.  —  Maynard  v.  Ivey,  21  Nev.  241. 
New  Mexico.  —  Ford    v.    Springer  Land 
Assoc. ,8  N.  Mex.  51. 

New  York.  —  McElwee  v.  Sandford,  (C.  PI. 
Spec.  T.)  53  How.  Pr.  (N.  Y.)  89;  Beals  v. 
Congregation  B'nai  Jeshurun,  1  E.  D.  Smith 
(N.  Y.)654;  Hauptman  v.  Catlin,  20  N.  Y  249; 
Jones  v.  Manning,  (Supm.  Ct.  Gen.  T.)  6  N. 
Y.  Supp.  338. 

Oklahoma.  —  Blanshard  v.  Sc'iwartz,  7 
Okla.  23. 

Oregon.  —  Title  Guarantee,  etc.,  Co.  v. 
VVrenn,  35  Oregon  62,  76  Am.  St.  Rep.  454; 
Kezartee  v.  Marks,  15  Oregon  529;  Gordon  v. 
Deal,  22  Oregon  153. 

Texas.  —  Whiteselle  v.  Texas  Loan  Agency, 
(Tex.  Civ.  App.  1894)  27  S.  \V.  Rep.  312. 

Washington. — Vincent  v.  Snoqualmie  Mill 
Co.,  7  Wash.  566;  Nelson  v.  Clerf,  4  Wash. 
405;  Front  St.  Cable  R.  Co.  v.  Johnson.  2 
Wash.  112. 

IVest  Virginia.  —  U.  S.  Blowpipe  Co.  v. 
Spencer,  40  W.  Va.  707;  Mayes  v.  Ruffners.  8 
W.  Va.  386. 

Wyoming.  —  Wyman  v.  Quayle,  (Wyo.  1901) 
63  Pac.  Rep.  990.  See  also  the  next  following 
subsection.  Sufficiency. 

S.  Name  of  Owner  Not  Bequired.  —  Welch  v. 
McGrath,  59  Iowa  519;  Garlichs  v.  Donnelly.  42 
Neb.  57;  Wakefield  v.  Latey,  39  Neb.  285; 
Hays  v.  Mercier,  22  Neb.  656;  Red  Ri\er 
Lumber  Co.,  v.  Children  of  Israel,  7  N.  Dak. 
46.  But  see  Maker  v.  Falcon  Min.  Co..  iS 
Nev.  209. 

In  Wisconsin  an  original  contractor  need  not 
state  that  the  person  against  whom  the  de- 
mand is  claimed  has  any  interest  in  the  prem- 
ises affected  by  the  proceeding,  but  a  sub- 
contractor must  make  such  siatement.  Moritz 
v.  Splitt,  55  Wis.  441,  distinguishing  Bertheolet 
■v.  Parker,  43  Wis.  551.  See  also  Wilier  v. 
Bergenthal,  50  Wis.  474. 

As  Against  Whom  Lien  Statement  Should  Be 
Made  Out  —  Death  of  Owner. — See  Welch  v. 
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(b)  Sufficiency  In  General.  —  The  averment  of  ownership  should  be  complete 
and  explicit,1  and  must,  of  course,  be  truly  stated.2  A  simple  statement  that 
the  premises  are  the  premises  of  the  person  named  is  a  sufficient  averment  of 
ownership.3  A  statement  that  certain  persons  are  the  reputed  owners  is 
sufficient,  although  they  may  be  the  actual  owners.4  And  if  the  statement 
is  made  in  good  faith  the  lien  is  not  lost  because  it  is  afterwards  ascertained 
that  some  other  person  is  the  owner.5  A  statement  that  a  named  person  is 
"  the  owner  and  reputed  owner  "  is  sufficient,  as  the  same  person  may  be  both 
the  owner  and  the  reputed  owner.6  So  a  statement  in  the  alternative  that  a 
certain  person  is  the  "  owner  or  reputed  owner  "  is  sufficient.7  A  statement 
that  several  persons  were  the  owners  or  reputed  owners,  whereas  one  of  such 
persons  had  no  interest  therein  and  was  not  a  reputed  owner,  is  not  a  fatal 
defect.8  But  a  failure  to  state  all  of  the  several  joint  owners  is  a  defect  fatal 
to  the  entire  lien.9  An  averment  that  the  building  belonged  to  a  named  per- 
son may  be  considered  as  an  averment  that  the  land  also  belonged  to  such 
person,  in  the  absence  of  any  evidence  tending  to  show  that  the  owner  of  the 
building  was  not  also  the  owner  of  the  land.10 

Averment  in  Title  or  Body  of  Statement.  —  The  averment  of  ownership  must 
appear  in  the  body  of  the  statement  as  an  integral  part  or  portion  of  the 
declaration  of  right,  and  it  is  not  enough  that  the  name  of  the  owner  may 
appear  in  the  address  or  title  which  may  be  affixed  to  the  paper.11  The 

McGrath,  59  Iowa  519,  distinguishing  Robins  v. 
Bunn,  34  N.  J.  L.  322,  as  having  been  decided 
under  a  statute  requiring  that  the  lien  claim 
should  contain  the  name  of  the  owner  of  the 
land  upon  which  the  lien  was  claimed. 

1.  Complete  and  Explicit  Averment.  —  Sprague 
Invest.  Co.  v.  Mjuat  Lumber,  etc.,  Co.,  14 
Colo.  App.  107;  White  v.  Mullins,  2  Idaho 
1164;  Reindollar  v.  Flickinger,  59  Md.  469; 
Mayes  v,  Ruffners,  8  W.  Va.  384. 

It  is  noi  enough  that  the  owner's  name  ap- 
peared in  the  statement,  unless  he  was  therein 
stated  to  be  the  owner.  Conter  v.  Farrington, 
46  Minn.  336. 

Statements  Held  Sufficient.  —  Russ  Lumber, 
etc.,  Co.  v.  Garrettson,  87  Cal.  589;  West  Coast 
Lumber  Co.  Newkirk,  80  Cal.  275;  Harmon 
v.  Ashmead,  68  Cal.  321;  Deatherage  v. 
Woods,  37  Kan.  59;  Kealey  v.  Murray,  (Supm. 
Ct.  Gen.  T.)  40  N.  Y.  St.  Rep.  23;  Curtis  v. 
Sestanovich,  26  Oregon  107;  Collins  ».  Snoke, 
9  Wash.  566;  Hooper  v.  FIoojI,  54  Cal.  218; 
Gordon  v.  Deal,  23  Oregon  153,  distinguishing 
Kazartee  v.  Marks,  15  Oregon  529;  Mayes  v. 
Ruffners,  8  W.  Va.  386. 

Naming  "Estate  of"  Deceased  Person.  —  Stat- 
ing the  name  of  the  owner  of  the  building  as 
"  the  estate  of  M.  R.,  deceased,"  is  sufficient. 
Reece  v.  Haymaker,  25  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  74,  affirmed  i6j  Pa.  St.  575.  And  see 
Welch  v.  M'Grath,  59  Iowa  519,  holding  thai 
this  is  the  proper  form  where  the  person  against 
whom  the  claim  originated  is  dead,  and  distin- 
guishing Robins  v.  Bunn,  34  N.  J.  L.  322.  But 
ihe  Iowa  statute  did  not  require  the  name  of 
the  owner  to  be  stated. 

2.  Averment  Must  Be  True.  —  Conter  v.  Far- 
rington, 46  Minn.  336. 

3.  Ford  v.  Wilson,  85  Ga.  109;  Morrison  v. 
Willard,  17  Utah  309,  70  Am.  St.  Rep.  784. 

A  statement  that  the  property  in  question 
"  was  the  property  of  the  defendant "  was  held 
insufficient  in  Steel  v.  Argentine  Min.  Co. 
(Idaho  1895)42  Pac.  Rep.  585,  following  While 
V.  Mullins,  2  Idaho  1164,  which,  however, 
seems  easily  distinguished. 


4.  Averment  of  Reputed  Ownership.  —  Santa 
Cruz  Rock  Pavement  Co.  v.  Lyons,  117  Cal. 
212,  59  Am.  St.  Rep.  174;  Corbett  v.  Cham- 
bers, 109  Cal.  17S;  Bryan  v.  Abbott,  131  Cal. 
222;  Palmer  v.  Lavigne,  104  Cal.  30;  Kelly  v. 
Lemberger,  (Cal.  1896)  46  Pac.  Rep.  8;  Allen 
v.  Rowe,  19  Oregon  188. 

"Best  Information."  —  Hurlbert  v.  New  Ulm 
Basket  Works,  47  Minn.  81. 

6.  Reputed  Owner  Not  Real  Owner.  —  Santa 
Cruz  Rock-Pavement  Co.  v.  Lyons,  (Cal.  1901) 
65  Pac.  Rep.  329;  Corbett  v.  Chambers,  109 
Cal.  178;  McPhee  v.  Litchfield,  145  Mass.  565, 
r  Am.  St.  Rep.  482;  Hopkins  v.  Jamison- 
Dixon  Mill  Co.,  11  Wash.  308. 

6.  Owner  "and"  Reputed  Owner. —  Kelly  v. 
Lemberger,  (Cal.  1896)  46  Pac.  Rep.  8;  Arata 
v.  Tellurium  Gold,  etc.,  Min.  Co.,  65  Cal.  340; 
Minor  v.  Marshall,  6  N.  Mex.  198. 

7.  Owner  "or"  Reputed  Owner.  —  Corbett  z>. 
Chambers,  109  Cal.  178;  Minor  v.  Marshall,  6 
N.  Mex.  194;  Ford  v.  Springer  Land  Assoc..  8 
N.  Mex.  37,  affirmed  168  U.  S.  513;  Harker  v. 
Conrad,  12  S.  &  R.  (Pa.)  301,  14  Am.  Dec.  691; 
Dearborn  Foundry  Co.  v.  Augustine,  5 
Wash.  67. 

8.  Including  Person  Not  an  Owner  or  Reputed 
Owner. —  McClain  v.  Hutton,  131  Cal.  132; 
Kelly  v.  Lemberger.  (Cal.  1896)  46  Pac.  Rep. 
8;  Hauptman  v.  Catlin,  20  N.  Y.  ^47;  White- 
selle  v.  Texas  Loan  Agency,  (Tex.  Civ.  App. 
1891)  27  S.  W.  Rep.  312. 

A  statement  that  J.  owned  the  south  half  of 
the  lot  and  M.  owned  the  north  half,  whereas 
J.  owned  the  whole  lot  and  contracted  on  his 
own  behalf,  is  fatally  defective.  Conter  v. 
Farrington,  46  Minn.  336. 

9.  Failure  to  Name  All  Joint  Owners. —  Drew 
Glass  Co.  v.  Eagl?  Mill.  Co.,  1  Kan.  App.  614. 

10.  Ownership  of  Building  Prima  Facie  Includes 
Land. —  Patrick  v.  Smith,  120  Mass.  510. 

11.  Averment  in  Body  of  Statement —  California. 
—  West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275- 

Colorado.  —  Sprague  Invest.  Co.  v.  Mouat 
Lumber,  etc.,  Co.,  14  Colo.  App.  107. 
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account  proper  and  the  sworn  statement  annexed  thereto  may  be  read 
together.1 

Who  Is  Owner  to  Be  Named.  —  The  name  of  the  owner  required  to  be  men- 
tioned in  the  claim  is  the  name  of  the  owner  of  the  interest  to  be  charged, 
and  no  lien  is  obtained  against  the  interest  of  one  not  named  as  owner.2  The 
name  of  the  owner  of  the  improvements  and  not  the  owner  of  the  land  is 
sufficient  where  it  is  mot  sought  to  charge  the  land,  but  only  the  improve- 
ments.3 The  owner  at  the  time  the  statement  is  filed,  and  not  the  owner  at 
the  time  the  claimant  made  his  contract  or  the  work  was  commenced,  is  the 
owner  to  be  named.4 

The  Owner  of  the  Legal  and  Not  of  the  Equitable  Titl6  is  the  person  to  be  named  as 
owner.'"5 

Owner  of  Record.  —  A  lien  claimant  is  justified  in  naming  as  owner  the  per- 
son shown  by  the  public  records  to  be  the  owner.6 

Owner  Unknown.  —  Where  the  statute  only  requires  the  name  to  be  given  if 
known,  if  the  name  is  not  known  the  statement  is  sufficient  although  it  is 
silent  upon  the  subject.7  It  is  not  necessary  formally  to  allege  ignorance  on 
the  subject.8  So,  although  the  statute  requires  the  name  of  the  owner  or 
reputed  owner  to  be  stated  according  to  the  best  information  of  the  claimant, 


Idaho,  —  White  v.  Mullins,  2  Idaho  1 165. 

Kansas.  —  Blattner  v.  Wadleigh,  48  Kan. 
290;  Newman  v.  Brown,  27  Kan.  117. 

Maryland.  —  Reindollar  v.  Flickinger,  59 
Md.  469. 

Massachusetts.  —  Amidon  v.  Benjamin,  128 
Mass.  534. 

Nevada.  —  Malter  v.  Falcon  Min.  Co.,  18 
Nev.  209. 

New  York.  —  McElwee  v.  Sandford.  (C.  PI. 
Spec.  T.)  53  How.  Pr.  (N.  Y.)  89. 

Oregon.  — Gordon  v.  Deal,  23  Oregon  153. 

Washington.  —  Sagmeister  v.  Foss,  4  Wash. 
320. 

West  Virginia.  —  Mayes  v.  Ruffners,  8  W. 
Va.  384. 

1.  U.  S.  Blowpipe  Co.  v.  Spencer,  40  W. 
Va.  707. 

2.  Owner  of  Interest  to  Be  Charged.  —  Missoula 
Mercantile  Co.  v,  O'Donnell,  24  Mont.  65,  75; 
Packard  v.  Sugarman.  (Supm.  Ct.  Spec.  T.) 
31  Misc.  (N.  Y.)  623;  De  Klvn  v.  Gould  165  N. 
Y..  282,  affirming  De  Klyn  v.  Simpson,  34  N.  Y. 
App.  Div.  436;  Grippin  v.  Weed,  22  N.  V.  App. 
Div.  593;  Hankinson  v.  Riker,  (C.  PI.  Gen. 
T.)  10  Misc.  (N.  Y.)  1S5;  Kealev  v.  Murray, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  403,  dis- 
tinguishing Jones  v.  Crumb,  53  Hun  (N.  Y.) 
631,  6  N.  Y.  Supp.  338.  See  also  Ross  v. 
Simon,  16  Daly  (N.  Y.)  159. 

Owner  of  Leasehold  Must  Be  Named.  —  Wright 
v.  Cowie,  5  Wash.  341.  Si.-e  also  Catey  v. 
Wintersteen,  60  Pa.  Si.  395;  Jones  v.  Man- 
ning, (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
333. 

A  Claim  Filed  Against  the  Husband  Alone  as 

owner,  not  referring  to  or  making  the  wife  a 
party  to  the  record  in  any  way,  is  not  a  lien 
against  her  estate  Finley's  Appeal,  67  Pa. 
St.  453- 

3.  Owner  of  Improvements  and  Not  of  Land,  — 

Montana  Lumber,  etc.  Co.  v.  Obelisk  Min. 
Concentrating  Co.,  15  Mont.  20.  See  Grippin 
v.  Weed,  22  N.  Y.  App.  Div.  593. 

4.  Ownership  at  Time  of  Filing  Statement.  — 
Corbett  v.  Chambers,  109  Cal.  178;  Sprague 
Invest.  Co.  v.  Mouat  Lumber,  etc.,  Co.,  14 


Colo.  App.  107;  Chicago  Lumber  Co.  v.  Dillon, 
13  Colo.  App.  196;  Lefler  v.  Forsberg,  1  App. 
Cas.  (D.  C.)  36;  Derrickson  v.  Edwards,  29  N. 
J.  L.  46S,  So  Am.  Dec.  220;  Willamette  Steam 
Mills  Lumbering,  etc.,  Co.  sr.  McLeod,  27 
Oregon  272;  Collins  v.  Snoke,  9  Wash.  566; 
Finlayson  v.  Biebighauser,  51  Minn.  202,  hold- 
ing, however,  that  the  statute  is  direciory  and 
not  peremptory.  But  see  Makins  v.  Robinson. 
6  Ont.  1.  Contra,  Chace  v.  Pidge,  21  R.  1.  70; 
Morrison  v.  Philippi,  35  Minn.  192,  holding 
that  an  averment  that  the  building  is  upon  a 
lot  owned  bv  the  defendant  is  not  sufficient. 

5.  Owner  of  Legal  Not  Equitable  Title.  — 
Sp>ague  Invest.  Co.  v.  Mouat  Lumber,  etc., 
Co.,  14  CdIo.  App.  107. 

6.  Owner  of  Record  Title. —  Bitter  v.  Mouat 
Lumber,  etc.,  Co.,  10  Colo.  App.  307;  Wash- 
ington Rock  Plaster  Co.  v.  Johnson,  10  Wash. 
445;  Harrington  v.  Miller,  4  Wash.  808.  But 
s-*e  Center  v.  Farrington,  46  Minn.  336. 

Possession  under  Contract  of  Purchase. —  Mis- 
soula Mercantile  Co.  v.  O'Dunnell,  24  Mont. 
65,  75- 

7.  Owner  Unknown.  —  Corbett  v.  Chambers, 
109  Cal.  183;  McClain  v.  Hutton,  131  Cal.  132; 
West  Coast  Lumber  Co.  v.  Newkiik,  So  Cal. 
275;  Kelly  v.  Lemberger,  (Cal.  1896)  46  Pac. 
Rep.  8;  Wyman  v.  Quayle,  (Wyo.  1901)  63 
Pac.  Rep.  990. 

Community  Property.  —  A  claim  of  lien  against 
a  husband,  and  his  interest  in  certain  realty, 
which  shows  on  its  face  that  the  claimant  has 
knowledge  that  the  wife  has  a  community  in- 
terest in  the  real  estate,  is  defective.  Sag- 
meister -■.  Foss,  4  Wash.  320. 

But  such  a  claim  would  be  sufficient  if  it  did 
not  show  on  its  face  that  the  property  was 
community  property.  Collins  v.  Snoke,  9 
Wash.  566.  See  also  Washington  Rock  Plaster 
Co.  v.  Johnson,  10  Wash.  445;  Douthilt  v. 
MacCuIsky,  11  Wash.  601;  Bolster  v.  Stocks, 
13  Wash.  460. 

8.  Durling  v.  Gould,  S3  Me.  134.  But  see 
Wyman  v,  Quayle,  (Wyo.  1901)  63  Pac.  Rep. 
9S8;  Denver  Hardware  Co.  v.  Croke,  4  Colo. 
App.  530. 
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an  express  averment   that  the  statement  was  made  according  to  his  best 
information  is  not  necessary.1    More  than  one  lien  for  the  same  claim  may 
be  filed  in  order  to  cover  any  uncertainty  as  to  the  name  of  the  owner.* 
The  interest  or  Title  of  the  owner  need  not  be  stated.3 

If  the  Owner  Is  a  Corporation  the  corporate  name  should  be  stated,  but  the  trans- 
position, interpolation,  omission,  or  alteration  of  some  of  the  words  going  to 
make  up  the  corporate  name  is  not  material,  if  it  makes  no  essential  differ- 
ence in  the  sense.4 

Defective  Averments.  —  The  courts  have  been  liberal  in  sustaining  the  lien 
where  the  owner  has  been  incorrectly  designated,  no  one  being  misled.* 
Some  statutes  provide  that  an  error  in  the  statement  as  to  the  name  of  the 
owner  shall  not  affect  the  existence  of  the  lien.6  The  initial  letter  of  the 
middle  name  need  not  be  stated.7 

(6)  Name  of  Contractor  or  Debtor  —Necessity.  —  Under  some  statutes  the 
name  of  the  principal  contractor,  or  the  contractor  with  whom  the  claimant 
contracted  to  furnish  labor  or  materials  and  from  whom  the  debt  is  due,  must 
be  stated.8    But  it  need  not  be  stated  in  terms  that  such  person  was  the 


1.  Averment  According  to  "  Best  Information." 

—  Finlayson  v.  Biebighauser,  51  Minn.  207; 
Hurlbert  v.  New  Ulm  Basket  Works,  47 
Minn.  81. 

2.  Clark  v.  Miller,  14  Pa.  Co.  Ct.  227. 

3.  Interest  or  Title  of  Owner.  —  Gillespie  v. 
Remington,  66  Tex.  109. 

4.  Corporate  Name  of  Owner,  —  Board  of  Edu- 
cation v.  Greenebaum,  39  111.  610;  Whiieselle 
v.  TeKas  Loan  Agency,  (Tex.  Civ.  App.  1894) 
27S.  W.  Rep.  312.  See  also  Installment  Bldg., 
etc.,. Co.  v.  Wentworth,  r  Wash.  467. 

5.  Defective  Statements  Sustained.  —  Bissell  v. 
Lewis.  56  Iowa  231;  Getchell  v.  Moran,  124 
Mass.  404;  Leiegne  v.  Schwarzler,  (C.  Pi.  Eq. 
T.)  67  How.  Pr.  (N.  Y.)  130;  Steinmann  v. 
Strimple,  29  Mo.  App.  478;  Stone  v.  Taylor,  72 
Mo.  App.  482;  Richards  v.  Le.visohn,  19  Mont. 
128;  Whiteselle  v.  Texas  Loan  Agency,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  309;  McHugh 
v.  Slack,  11  Wash.  370.  See  Fruin-Banibrick 
Constr.  Co.  v.  Jones,  60  Mo.  App.  1. 

6.  Statutes  in  Aid  of  Defective  Averments.  — 
Hughes  v.  Torgerson,  96  Ala.  346;  38  Am.  St. 
Rep.  105;  Finlayson  v.  Biebighauser,  51  Minn. 
202;  De  Klyn  v.  Gould,  165  N.  Y.  282,  affirm- 
ing De  Klyn  v.  Simpson,  34  N.  Y.  App.  Div. 
436;  Schmalz  v.  Mead,  125  N.  Y.  188;  Hankin- 
son  v.  Riker,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.) 
1S5;  Dennis  v.  Walsh,  (Brooklyn  City  Ct.  Gen. 
T.)  16  N.  Y.  Supp.  257;  Spruck  v.  McRoberts, 
(Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  128; 
Walkam  v.  Henry,  (Buffalo  Super.  Ct.  Tr.  T.) 
7  Misc.  (N.  Y.)  532.  See  Gass  v.  Souther,  46 
N.  Y.  App.  Div.  256;  Spence  v.  Grisvvold,  (C. 
PI.  Spec.  T.)  23  Abb.  N.  Cas.  (NT.  Y.)  239. 

Such  a  Statute  Has  No  Application  where  the 
claimant,  knowing  the  name  of  the  owner  of 
the  premises,  and  also  thai  of  the  lessee 
thereof,  expressly  limits  his  claim  to  the  inter- 
est of  such  lessee  therein,  and  no  lien  is  ac- 
quired against  the  interest  of  the  lessor.  De 
Klyn  v.  Gould,  165  N.  Y.  282. 

7.  Knabb's  Appeal,  10  Pa.  St.  186,  51  Am. 
Dec.  472. 

8.  Necessity  and  Sufficiency  of  Statement  —  Cali- 
fornia. —  Madera  Flume,  etc.,  Co.  v.  Kendall, 
120  Cal.  182,  65  Am.  St.  Rep.  177;  Reed  v. 
Norton,  90  Cal.  590;  Russ  Lumber,  etc.,  Co. 


v.  Garrettson,  87  Cal.  589;  Arata  v.  Tellurium 
Gold,  etc.,  Min.  Co.,  65  Cal.  340;  Mclntyre  v. 
Trautner,  63  Cal.  429;  Goss  v.  Strelitz,  54  Cal. 
640;  Wood  v.  Wrede,  46  Cal.  637.  See  Slight 
v.  Palton,  96  Cal.  384. 

Indiana. — Jeffersonville  Water  Supply  Co. 
v.  Riter,  146  Ind.  521;  Coburn  v.  Stephens, 
137  Ind.  683,  45  Am.  St.  Rep.  218;  Peck  v. 
Hensley,  21  Ind.  344;  Simonds  v.  Buford,  18 
Ind.  176. 

Kansas.  —  Hentig  v.  Sperry,  38  Kan.  459; 
Newman  v.  Brown,  27  Kan.  117;  Deatherage 
v.  Woods,  37  Kan.  59;  North,  etc.,  Lumber 
Co.  v.  Hegwer,  1  Kan.  App.  623. 

Maryland,  —  Reindollar  v.  Flickinger,  59 
Md.  469;  Wehr  v.  Shryock,  55  Md.  334; 
Treusch  v.  Shryock,  51  Md.  162. 

Minnesota.  —  Lax  v.  Peterson,  42  Minn.  214. 

Missouri.  —  McDermott  v.  Claas,  104  Mo. 
14;  Hoffman  v.  Walton,  36  Mo.  619;  Bickel  v. 
Gray,  81  Mo.  App.  653;  Cahil!  v.  Ely,  55  Mo. 
App.  102;  Building,  etc.,  Mill  Cc.  v.  Huber, 
42  Mo.  App.  432;  Steinmann  v.  Strimple,  29 
Mo.  App.  478. 

Nevada.  —  Maynard  v.  Ivey,  21  Nev.  241. 

New  Ale.xico. —  Ford  v.  Springer  Land  Assoc., 
8  N.  Mex.  51;  Post  v.  Miles,  7  N.  Mex.  317. 

ATew  York.  —  Fogarty  v.  Wick,  8  Daly  (N. 
Y.)  166. 

Oregon.  —  Nottingham  v.  McKendrick,  (Ore- 
gon 1901)  63  Pac.  Rep.  822;  Getty  v.  Ames,  30 
Oregon  573;  60  Am.  St.  Rep.  835;  Allen  v. 
Elwert,  29  Oregon  428;  Leick  v.  Beers,  28  Ore- 
gon 483;  Osborn  v.  Log  us,  28  Oregon  302; 
Curtis  v.  Sestanovich,  26  Oregon  107;  Dillon 
v.  Hart,  25  Oregon  49;  Rowland  v.  Harmon, 
24  Oregon  529;  Rankin  v.  Malarkey,  23  Ore- 
gon 593;  Kezartee  v.  Marks,  15  Oregon  529. 

Pennsylvania.  —  Dagg  v.  Thomas,  31  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  210;  Clark  v.  Miller,  14  Pa. 
Co.  Ct.  227;  Murta  v.  Stephenson,  12  Pa.  Co. 
Ct.  653,  2  Pa.  Dist.  480;  Horlon  v.  Watson,  8 
Pa.  Co.  Ct.  143;  Barker  v.  Maxwell,  8  Watts 
(Pa.)  478. 

Texas.  —  Pool  v.  Wedemeyer,  56  Tex.  287. 

Washington,  —  Sautter  v.  McDonald,  12 
Wash.  27;  Hopkins  v.  Jamieson-Dixon  Mill 
Co.,  11  Wash.  308;  Warren  v.  Quade,  3  Wash. 
750. 
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original  contractor.1  The  name  of  the  contractor  need  be  stated  only  where 
the  contract  was  made  with  a  builder  distinct  from  the  owner  of  the  build- 
ing.2 But  where  the  lien  statement  is  filed  upon  the  theory  that  the  claim- 
ant is  a  subcontractor,  a  lien  cannot  be  enforced  upon  the  theory  that  he  is 
an  original  contractor.3  'The  principal  contractor  need  not  be  named  if  the 
claimant's  contract  was  not  made  with  him.4  Where  the  name  of  the  con- 
tractor is  unknown,  that  fact  should  be  stated  as  an  excuse  for  not  naming 
him.5  Failure  to  name  the  contractor  in  the  notice  may  be  waived  by  fail- 
ure to  object  and  contesting  the  claim  on  other  grounds.0 

A  Mistake  in  the  Name  of  the  contractor  or  debtor  will  not  defeat  the  lien 
where  it  appears  that  the  owner  was  not  harmed  by  the  error.7  So  where 
the  statute  does  not  require  the  name  of  the  contractor  to  be  stated,  a  mis- 
take in  the  name  of  the  contractor  is  immaterial.8  Other  defects  and  errors 
not  misleading  may  be  disregarded.9 

Connecting  Contractor  with  Owner. —  In  the  absence  of  express  statutory  require- 
ment the  notice  need  not  state  the  relation  existing  between  the  person  with 
whom  the  claimant  contracted  and  the  owner,  or  show  that  the  work  or 
improvement  was  done  in  pursuance  to  a  contract  with  the  owner,  or  by  his 
consent  and  his  instance,10  though  some  cases  take  a  contrary  view.11 


Wisconsin. — Scott  v.  Christiansen,  (Wis. 
igor)  85  N.  W.  Rep.  658;  Bertheolet  v.  Parker, 
43  Wis.  551. 

Wyoming.  —  Wyman  v.  Quayle,  (Wyo.  igoi) 
63  Pac.  Rep.  ggo. 

Canada.  —  Wallis  v.  Skain,  21  Ont.  532. 

Test  of  Sufficiency  of  Statement.  —  Malone  v. 
Big  Fhtl  Gravel  Min.  Co.,  76  Cal.  578. 

Naming  Meniher  of  Firm  as  Contractor.  — 
Hutchinson  First  Presb.  Church  v.  Santy,  52 
Kan.  462;  McDonald  v,  Backus,  45  Cal.  262. 
But  see  Malone  v.  Big  Flat  Gravel  Min.  Co., 
76  Cal.  578. 

The  Mere  Agent  or  Messenger  who  actually 
ordered  the  materials  is  not  the  person  to  be 
named.  Malone  v.  Big  Flat  Gravel  Min.  Co., 
76  Cal.  578,  criticising  McDonald  v.  Backus,  45 
Cal.  262.  See  also  Allen  v.  Elwert,  2g  Oregon 
428.  But  if  the  agency  is  stated  the  notice 
may  be  sufficient.  See  Hopkins  v.  Jamieson- 
Dixon  Mill  Co.,  11  Wash.  308. 

Original  Contract  Void  —  California  Statute.  — 
Under  the  California  statule,  if  the  original 
contract  is  void  because  not  filed  as  required,  a 
subcontractor  may  name  the  owner  as  the  per- 
son by  whom  the  claimant  was  employed 
although  in  fact  he  was  employed  by  the  con- 
tractor.   McClain  v.  Hutton,  131  Cal.  132. 

1.  Cahill  v.  Ely,  55  Mo.  App.  102. 

2.  Contract  with  Owner.  —  Allen  v.  Elwert,  2g 
Oregon  428;  Knabb's  Appeal,  10  Pa.  St.  186, 
51  Am.  Dec.  472;  Wyman  v.  Quayle,  (Wyo. 
igoi)  63  Pac.  Rep.  ggo.  See  McMonegal  v. 
Wilson,  103  Mich.  264. 

3.  La  Pasta  v.  Weil,  (Supm.  Ct.  App.  T.)  20 
Misc.  (N.  Y.)  554,  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  10;  Hauptman  v. 
Halsey,  1  E.  D.  Smiih  (N.  Y.)  668. 

4.  Contract  Not  with  Principal  Contractor.  — 
Stevenson  v.  Dick,  13  Phila.  (Pa.)  132,  36 
Leg.  Int.  (Pa.)  470. 

5.  Denver  Hardware  Co.  v.  Croke,  4  Colo. 
App.  530. 

6.  Waiver  of  Defect  by  Failure  to  Object.  —  Mc- 

Bride  v.  Crawford,  1  E.  D.  Smith  (N.  Y.)  658, 
wherein  the  claim  was  contested  upon  the 
ground  that  nothing  was  due  the  contracior. 

7.  Mistake  in  Name.  —  Jewell  v.  McKay,  82 


Cal.  144;  Putnam  v.  Ross,  46  Mo.  337;  Stein- 
man  v.  Strimple,  2g  Mo.  App.  483;  Osborn  v. 
Logus,  28  Oregon  302;  McHugh  v.  Slack,  11 
Wash.  370. 

8.  Contractor  Not  Required  to  Be  Named.  — 

Brosnan  v.  Trulson,  164  Mass.  410.  See  also 
Whitman  v.  Wilkes  Barre  Deposit,  etc.,  Bank, 
9  Kulp  (Pa.)  522. 

Agent  of  Owner  Named  as  Contractor.  —  Bitter 
v.  Mouat  Lumber,  etc.,  Co.,  10  Colo.  App.  307. 

9.  See  McDonald  v.  Backus,  45  Cal.  262; 
Clark  v.  Huey,  12  Ind.  App.  224;  Clark  v. 
Huey,  (Ind.  App.  1894)  36  N.  E.  Rep.  52;  Cun- 
ningham v.  Barr,  45  Kan.  158;  Lax  v.  Peter- 
son, 42  Minn.  214;  Steeves  v.  Sinclair,  56  N. 
Y.  App.  Div.  448;  Brown  v.  Welch,  5  Hun  (NT. 
Y.)  582;  McHugh  v.  Slack,  n  Wash.  370. 

10.  Averment  of  Relation  Between  Contractor  and 
Owner  Unnecessary  —  United  States.  —  Springer 
Land  Assoc.  v.  Ford,  168  U.  S.  525. 

California.  —  Coss  v.  MacDonough,  III  Cal. 
662;  Corbett  v.  Chambers,  109  Cal.  178; 
Jewell  v.  McKay,  82  Cal.  144;  Davies  Hender- 
son Lumber  Co.  -•.  Gottschalk,  81  Cal.  641. 
See  also  Yancy  v  Morton,  94  Cal.  558. 

Minnesota.  —  Hurlbert  v.  New  Ulm  Basket 
Works,  47  Minn.  81,  distinguishing  Clark  v. 
Schau,  24  Minn.  300,  and  Keller  v.  Houlihan, 
32  Minn.  486,  upon  the  ground  that  they  were 
decided  under  a  statute  expressly  requiring 
the  statement. 

Missouri.  —  Cahill  v.  Ely,  55  Mo.  App.  102. 
New  Mexico.  —  Post  v.  Miles,  7  N.  Mex.  317. 
New  York.  —  Hauptman  v.  Catlin,  20  N.  Y. 
249. 

Oregon.  —  Osborn  v.  Logus,  28  Oregon  302, 
(overruling  Rankin  v.  Malarkey,  23  Oregon 
593;  Curtis  v.  Sestanovich,  26  Oregon  107; 
Willamette  Steam  Mills  Lumbering,  etc.,  Co. 
v.  McLeod,  27  Oregon  272). 

Knowledge  of  Owner.  —  It  is  not  necessary  to 
state  even  that  ihe  oaner  had  knowledge  of 
the  work.  Jewell  v.  McKay,  82  Cal.  144,  cited 
approvingly  in  Springer  Land  Assoc.  -•.  Ford, 
168  U.  S.  525. 

11.  Contrary  View  —  Sufficiency  of  Statement  — 
Maryland.  —  Reindollar  v.  Flickinger,  59  Md. 
469. 
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Materials  Furnished  to  Persons  Other  than  Owner.  —  It  is  immaterial  that  it  appears 
that  the  materials  were  furnished  to  one  not  the  owner  of  the  premises,  as 
the  lien  does  not  depend  upon  that  fact.1 

(7)  Name  of  Claimant.  —  The  name  of  the  person  who  performed  the 
labor  or  furnished  the  material  and  claims  the  lien  must  be  stated.3  Where 
the  claim  is  by  a  partnership  it  is  sufficient  to  give  the  names  of  the  individual 
members,  without  stating  that  they  are  partners  or  giving  the  firm  name.3 
It  is  also  sufficient  to  give  the  firm  name  without  mention  of  the  individual 
names.4  A  statute  requiring  the  names  of  "  all  the  claimants  "  means  such 
claimants  only  as  are  interested  in  the  particular  claim.5  Mistakes  in  the 
statement  of  the  name  of  the  claimant  may  be  disregarded  where  it  does  not 
appear  that  any  one  was  misled  or  prejudiced.0 

(8)  Terms  of  Contract  —  Necessity  of  Stating  Terms  and  Conditions.  —  The  stat- 
utes of  several  states,  either  expressly  or  by  necessary  implication,  require 
the  notice  to  contain  a  statement  of  the  terms  and  conditions  of  the  contract 
under  which  the  labor  was  performed  or  material  furnished.7  Such  a  pro- 
vision means  the  terms  and  conditions  expressly  agreed  upon,8  and  if  none 
were  agreed  upon  none  need  be  stated.9  Contracts  implied  by  law  from  the 
acts  of  the  parties  need  not  be  put  into  words  and  recorded.10    Under  some 


Minnesota.—  Anderson  v.  Knudsen,  33  Minn. 
172;  Rugg  v.  Hoover,  28  Minn.  407. 

Washington.  —  Sautter  v.  McDonald,  12 
Wash.  31;  Collins  v.  Snoke,  9  Wash.  566;  Fair- 
haven  Land  Co.  v.  Jordan,  5  Wash.  729;  Heald 
v.  Hodder.  5  Wash.  677;  Tacoma  Lumber,  etc  , 
Co.  v.  Wilson,  3  Wash.  786,  following  Warren 
v.  Quade,  3  Wash.  750.  (These  cases  were 
criticised  in  Post  v.  Miles,  7  N.  Mex.  321,  and 
disapproved  in  Osborn  v.  Logus,  28  Oregon  302.) 

Wisconsin.  —  Moritz  v.  Splitt,  55  Wis.  443; 
Bertheolet  v.  Parker,  43  Wis.  551. 

The  requirement  that  the  affidavit  for  a  me- 
chanic's lien  state  "  to  and  for  "  whom  labor 
or  material  may  have  been  supplied,  and  the 
contract  relation  of  Ihe  lien  claimant  with  such 
person,  is  not  complied  with  by  a  statement 
that  material  was  furnished  "  to  and  for  the 
construction  of  the  St.  Paul  City  Railway,"  at 
prices  agreed  upon  between  the  plaintiff  and  a 
designated  contractor  with  the  St.  Paul  City 
Railway  Company,  the  lien  claimant  being  a 
subcontractor.  Fleming  v.  St.  Paul  City  R. 
Co.,  47  Minn.  124. 

In  New  York  it  is  held  that  the  notice  should 
state  the  relation  of  the  contractor  to  the 
owner;  but  a  failure  to  do  so  is  not  a  fatal 
omission,  and  will  not  invalidate  the  lien. 
Lutz  v.  Ey,  3  E.  D.  Smith  (N.  Y.)  621;  Darrow 
v.  Morgan,  65  N.  Y.  333. 

1.  Materials  Not  Furnished  to  Owner.  —  Tib- 
betts  v.  Moore,  23  Cal.  208. 

2.  Name  of  Claimant  Necessary.  —  Denver 
Hardware  Co.  v.  Croke,  4  Colo.  App.  530; 
Jeff ersonville  Water  Supply  Co.  v.  Riter,  146 
Ind.  521;  Coburn  v.  Stephens,  137  Ind.  6S3, 
45  Am.  St.  Rep.  218;  Simonds  v.  Buford,  18 
Ind.  176;  Hentig  v.  Sperry,  38  Kan.  459; 
Deatherage  v.  Woods,  37  Kan.  59;  Newman  v. 
Brown,  27  Kan.  117;  North,  etc.,  Lumber  Co. 
v.  Hegwer,  1  Kan.  App.  623;  Treusch  v. 
Shryock,  51  Md.  162. 

8,  Claim  by  Partnership  —  Individual  Names. 
—  Duck  wall  v.  Jones,  156  Ind.  682;  Knabb's 
Appeal,  10  Pa.  St.  186,  51  Am.  Dec.  472. 

Misdescription  of  Firm  Name.  —  Shattuck  v. 
Beardsley,  46  Conn.  386. 


Contractor  and  Subcontractor  Cannot  Unite  as 
Partners.  —  Barker  v.  Maxwell,  8  Watts  (Pa.) 
478. 

4.  Firm  Name. — Chicago  Lumber  Co.  v. 
Osborn,  40  Kan.  168;  Black's  Appeal,  2  W.  & 
S.  (Pa.)  179. 

5.  "All  the  Claimants."  —  Morgan  v.  Taylor, 
15  Daly  (N.  Y.)  304. 

6.  Shattuck  v.  Beardsley,  46  Conn.  386. 

7.  Terms  and  Conditions  of  Contract  Must  Be 
Stated — California.  —  Santa  Monica  Lumber, 
etc.,  Co.  v.  Hege,  119  Cal.  376;  Wagner  v. 
Hansen,  103  Cal.  104;  Slight  v.  Patton,  96  Cal. 
384;  Reed  v.  Norton,  90  Cal.  590;  San  Diepo 
Lumber  Co.  v.  Wooldredge,  90  Cal.  574; 
Davies  Henderson  Lumber  Co.  v.  Goitschalk, 
81  Cal.  641;  Hills  v,  Ohlig,  63  Cal.  104; 
Hooper  v.  Flood,  54  Cal.  218;  Goss  v.  Strelitz, 
54  Cal.  640;  Webb  v.  Kuns,  (Cal.  1898)  54  Pac. 
Rep.  78;  California  Powder  Works  v.  Blue 
Tent  Consol.  Hydraulic  Gold  Mines,  (Cal. 
1889)  22  Pac.  Rep.  391. 

Colorado.  —  Branham  v.  Nye,  9  Colo.  App.  19. 
Idaho.  —  White  v.  Mullins,  2  Idaho  1164. 
Illinois.  —  Aurand  v.  Martin,  87  111.  App. 
339,  affirmed  188  111.  117. 

New  Mexico. —  Ford  v.  Springer  Land  Assoc., 
8  N.  Mex.  51. 

Utah.  —  Morrison  v.  Willard,  17  Utah  306, 
70  Am.  St.  Rep.  784. 

Washington.  —  Spears  v.  Lawrence,  10  Wash. 
368,  45  Am.  St.  Rep.  789;  Washington  Mill 
Co.  v.  Craig,  7  Wash.  556;  Tacoma  Lumber, 
etc.,  Co.  v.  Wilson,  3  Wash.  786;  Warren  v. 
Quade,  3  Wash.  750;  Gates  v.  Brown,  1  Wash. 
473- 

Contract  with  Owner.  —  U.  S.  Savings,  etc., 
Co.  v.  Jones,  9  Wash.  434. 

8.  Requirement  Limited  to  Express  Provisions. 
—  Jewell  v.  McKay,  82  Cal.  144;  Hills  v. 
Ohlig,  63  Cal.  104.  See  also  Reed  v.  Norton, 
90  Cal.  590. 

9.  Jewell  v.  McKay,  82  Cal.  144;  Hills  v. 
Ohlig,  63  Cal.  104;  Lonkey  v.  Wells,  16  Nev. 
271.    See  also  Reed  v.  Norton,  90  Cal.  590. 

10.  Contracts  Implied  by  Law. —  Pool  v.  Wede- 
meyer,  56  Tex.  287;  Fairhaven  Land  Co.  v. 
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statutes  the  terms  of  the  contract  need  not  be  stated.1  In  Texas  the  terms 
of  a  verbal  contract  need  not  be  set  out.2 

The  Contract  Referred  to  is  the  contract  between  the  claimant  and  the  person 
to  whom  he  furnishes  material  or  for  whom  he  does  work,  and  not  the  con- 
tract between  the  owner  and  the  principal  contractor.3 

An  Incorrect  Statement  of  Such  Terms  and  Conditions,  or  a  material  variance  between 
the  contract  alleged  and  the  contract  proved,  is  fatal  to  the  lien.4 

Sufficiency  of  Statement.  —  A  general  statement  of  what  each  party  to  the  con- 
tract obligates  himself  to  do  is  a  sufficient  compliance  with  the  statute,  and  it 
is  unnecessary  to  incorporate  all  the  minutiae  and  detail  of  the  work  to  be 
done.5  The  plans  and  specifications  of  the  original  contract,  to  which  the 
subcontract  refers,  need  not  be  stated.0  Simply  attaching  the  contract  and 
specifications  to  the  lien  statement  as  a  part  thereof  is  a  sufficient  and  satis- 
factory statement  of  the  terms,  time,  and  conditions  of  the  contract.7 

Provision  for  Compensation.  —  The  agreement  as  to  compensation  must  be 
stated,  and  a  material  variance  will  defeat  the  lien.  Thus,  where  a  fixed 
price,  instead  of  a  quantum  meruit,  is  stated,  or  vice,  versa,  the  variance  is 
fatal.8  The  implied  promise  to  pay  what  the  labor  or  materials  are  reason- 
ably worth  need  not  be  expressly  stated.9  In  Massachusetts,  where  there  is 
an  entire  contract  price  it  must  be  stated.10 

Time  of  Payment.  —  Under  some  statutes  it  is  not  necessary  to  state  the  time 
when  payment  was  due  or  to  become  due,11  but  under  other  statutes  such 
statement  is  necessary.13  Where  credit  is  given,  the  fact  and  the  length  of  the 

Jordan,  5  Wash.  729.    See  Gates  v.  Brown,  I 
Wash.  473. 

1.  Statement  of  Terms  Unnecessary.  —  O'Brien 
v.  Logan,  9  Pa.  St.  97;  Culmer  v.  Caine,  22 
Utah  216;  Greene  v.  Finnell,  22  Wash.  186; 
Hopkins  v.  Jamieson-Dixon  Mill  Co.,  11  Wash. 

308. 

2.  Verbal  Contract  —  Texas  Statute.  —  Pool  v. 
Wedemeyer,  56  Tex.  287. 

In  Pennsylvania  it  was  held  that  where  the 
contract  was  verbal  its  substance  should  be 
stated.  Benore  v.  Leonard,  9  Pa.  Dist.  211,  6 
Lack.  Leg.  N.  (Pa.)  198. 

3.  Subcontract  and  Not  Original  Contract  In- 
tended.—  Harris  v.  Harris,  9  Colo,  App.  211; 
Hilliker  v.  Francisco,  65  Mo.  59S;  Brubaker 
Bennett,  19  Utah  401.  Contra,  Morrison  v. 
Willard,  17  Utah  306,  70  Am.  St.  Rep.  7S4; 
Gates  v.  Brown,  1  Wash.  470. 

4.  Incorrect  Statement  or  Variance.  —  Wilson 
v.  Nugent,  125  Cal.  280;  Santa  Monica  Lum- 
ber, etc.,  Co.  v.  Hege,  119  Cal.  376;  Wilson  v. 
Hind,  113  Cal.  357;  Eaton  v.  Malatesta,  92 
Cal.  75;  Hooper  v.  Flood,  54  Cal.  2r8;  Mc- 
Clain  v.  Hutton,  131  Cal.  132,  140;  Morrison 
v.  Willard,  17  Utah  309,  70  Am.  St.  Rep.  784. 

5.  Sufficiency  of  Statement  in  General.  —  Mc- 
Ginty  v.  Morgan,  122  Cal.  103;  McClain  v. 
Hutton.  131  Cal.  132;  Branham  v.  Nye,  9  Colo. 
App.  19;  Hilliker  -.  Francisco,  65  Mo.  59S; 
Ferguson  v.  Ashbell,  53  Tex.  245,  Bolster  v. 
Stocks,  r3  Wash.  460;  Washington  Rock 
Plaster  Co.  v.  Johnson,  10  Wash.  445;  U.  S. 
Savings,  etc.,  Co.  v.  Jones,  9  Wash.  434. 

Description  of  Materials  or  Work.  —  Warren  v. 
Qiade,  3  Wash.  750,  followed  in  Tacoma  Lum- 
ber, etc.,  Co.  v.  Kennedy,  4  Wash.  306.  See 
also  U.  S.  Savings,  etc.,  Co.  v.  Jones,  9  Wash. 
434;  Tacoma  Lumber,  etc.,  Co.  v.  Wolff,  5 
Wash.  264. 
Separating  Claims  for  Labor  and  Material 


Spears  v.  Lawrence,  10  Wash.  36S,  45  Am.  St. 
Rep.  789. 


Itemized  Account.  —  Jewell  v.  McKay,  82  Cal. 
M4- 

Contract  with  Owner.  —  The  same  definite- 
ness  is  required  where  the  contract  is  with  the 
owner  as  where  it  is  with  a  contractor  or  sub- 
contractor. U.  S.  Savings,  etc.,  Co.  v.  Jones, 
9  Wash.  434. 

6.  Plans  and  Specifications.  —  Slight  v.  Patton, 
96  Cal.  384;  Mras  v.  Duff,  n  Wash.  36. 

7.  Attaching  Contract  and  Specifications  to  Lien 
Statement. —  Ford  v.  Springer  Land  Assoc.,  8 
N.  Mex.  54,  citing  Knabb's  Appeal,  10  Pa  St. 
1S6,  51  Am.  Pec.  472;  McLaughlin  v.  Shaugh- 
nessey,  42  Miss.  520;  Phillips  on  Mech  Liens, 
§  405. 

8.  Fixed  Price  or  Quantum  Meruit  —  Variance. 

—  Wilson  v.  Nugent,  125  Cal.  280;  Wilson  v. 
Hind,  113  Cal.  357:  Wagner  v.  Hansen.  103 
Cal.  104;  Buell  v.  Brown,  131  Cal.  158;  Reed 
v.  Norton,  90  Cal.  590;  Malone  v.  Big  Flat 
Gravel  Min:  Co.,  76  Cal.  578;  Gogin  r.  Walsh, 
124  Mass.  516. 

9.  Implied  Promise  Need  Not  Be  Stated.  —  Jew- 
ell v.  McKay,  82  Cal.  144;  Pool  v.  Wedemeyer, 
56  Tex.  287.  See  also  Fairhaven  Land  Co.  v. 
Jordan,  5  Wash.  729. 

10.  Entire  Contract  Price  —  Massachusetts  Stat- 
ute. — -  French  v.  Hussey,  159  Mass.  206;  Pierce 
v.  Cabot,  159  Mass.  202.  And  see  supra,  this 
subdivision,  Amount  of  Claim. 

11.  Time  of  Payment  Need  Not  Be  Stated.— Cul- 
ver j.  Schroth,  153  III.  437,  affirming  54  111. 
App.  643;  Schroth  v.  Black,  50  111.  App.  168; 
Doane  v.  Clinton,  2  Utah  417. 

12.  Time  of  Payment  Must  Be  Stated— Sufficiency 
of  Averment.  —  Snell  v.  Payne,  115  Cal.  21S; 
Cohn  Wright,  S9  Cal.  86;  California  Powder 
Works  v.  Blue  Tent  Consol.  Hydraulic  Gold 
Mines,  (Cal.  1S89)  22  Pac.  Rep.  391;  San  Diego 
Lumber  Co.  v.  Wooldredge,  00  Cal.  574;  Hills 
7'.  Ohlig,  63  Cal.  104;  .\uiand  v.  Martin,  S7  111. 
App.  337,  18S  111.  117;  Washington  Mill  Co.  v. 
Craig,  7  Wash.  556. 

428  Volume  XX. 


Formal  Requisites 


MECHANICS'  LIENS. 


of  Lien. 


credit  should  be  stated.'  A  failure  to  state  that  the  contract  price  was  to  be 
paid  in  instalments  as  the  work  progressed,  this  being  the  contract,  is  not  a 
fatal  defect  where  there  is  no  erroneous  statement  as  to  the  terms  of  the  con- 
tract.2 In  the  absence  of  an  express  agreement,  the  agreement  implied  by 
law  to  pay  upon  delivery  need  not  be  stated  in  terms.3 

(9)  Time  of  Doing  Work  or  Furnishing  Material  —  Necessity  of  Averment.  — 
The  statute  usually  requires  the  lien  claim  to  state  the  time  when  the  labor 
was  performed  or  the  material  furnished.4  The  statute  requiring  a  just  and 
true  account  to  be  filed  requires  the  account  to  give  dates.5  Some  statutes 
do  not  require  the  lien  claim  to  state  when  the  work  was  done  or  the  material 
furnished.6 

Itemized  Account  with  Dates.  —  An  account  setting  out  all  the  items  with  their 
dates  is  sufficient.7 

Specifying  First  and  Last  Dates.  —  A  statement  of  account  is  sufficient  which 
gives  the  total  amount  of  labor  performed  or  materials  furnished  between 
two  specified  dates  without  specifying  the  various  dates  upon  which  labor  was 
performed  or  materials  were  furnished,**  at  least  where  the  work  was  done  or 


Term3  "Cash."  —  A  statement  of  claim  suffi- 
ciently seLs  forth  the  terms  of  the  contract,  as 
required  by  the  California  statute,  where  after 
statiiig  each  item  of  the  claim  rt  continues  as 
follows:  "  Terms  cash  on  completion  of  con- 
tract."   Kelley  v.  Plover,  103  Cal.  35. 

So  also  a  statement  that  "  the  terms  of  pay- 
ment for  such  labor  were  cash  as  soon  as  said 
labor  was  performed  "  is  sufficient.  Tredin- 
nick  v.  Red  Cloud  Consol.  Min.  Co.,  72  Cal.  80. 

So  also  a  statement  that  the  terms  were 
"  cash  upon  demand  in  geld  coin  of  the  United 
Slates"  is  sufficient.  Blackman  v.  Marsicano, 
61  Cal.  638. 

But  the  mere  word  "  cash  "  without  more 
does  not  sufficiently  express  the  terms,  time 
given,  and  conditions  of  the  contract.  Hooper 
v.  Flood,  54  Cal.  218. 

A  Reference  to  the  Contract  which  is  on  file  is 
sufficient.  San  Diego  Lumber  Co.  v.  Wool- 
dredge,  go  Cal.  574. 

1.  Statement  as  to  Credit.  —  Tredinnick  v.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78;  Blackman 
v.  Marsicano,  61  Cal.  638;  Schneider  v.  Kolt- 
hoff.  59  Ind.  568.  But  compare  Hills  v.  Ohlig, 
63  Cal.  101;  Albrecht  v.  Foster  Lumber  Co., 
126  Ind.  318;  Doane  v.  Clinton,  2  Utah  417. 

2.  McGinty  v.  Morgan,  122  Cal  103. 

3.  Fairhaven  Land  Co.  v.  Jordan,  5  Wash. 
729. 

4.  Tim?  Must  Be  Stated  —  Illinois.  —  Blanch- 
ard  v.  Fried,  162  111.  462;  Campbell  v.  Jacob- 
son,  145  111.  389,  affirming  46  111.  A  pp.  287; 
May,  etc.",  Brick  Co.  v.  General  Engineering 
Co..  76  III.  App.  380,  affirmed  180  111.  535; 
Naiioi.rl  Home  Bldg.,  etc.,  Assoc.  v.  McAllis- 
ter, 64  111.  App.  143;  Fried  v.  Blanchard.  58  111. 
App.  622;  Whitiow  v.  Champlin,  52  III.  App. 
644,  Badenoch  v.  Hoffman,  50  111.  App.  512; 
McDonald  v.  Rosengarten,  134  III.  126; 
Springer*/.  Rosengarten,  161  111.  358,  affirming 
59  III.  App.  434. 

Ioxva.  —Johnson  v.  Otto,  105  Iowa  605; 
Green  Bay  Lumber  Co.  v.  Miller,  98  Iowa  46S; 
Valentine  v.  Rawson,  57  Iowa  179. 

Maryland.  —  Clark  v.  Boarman,  89  Md.  428; 
Rust  v.  Chisolm,  57  Md.  376;  Treusch  v.  Shry- 
cck,  55  Md.  330,  51  Md.  162;  Wilsons.  Merry- 
man,  48  Md.  328;  Carson  v.  White,  6  Gill 
(Md.)  17. 

Missouri.  —  Bruce  v.  Hoos,  48  Mo.  App.  161. 


North  Carolina.  —  Wray  v.  Harris,  77  N. 
Car.  77. 

Pennsylvania.  —  Russell  v.  Bell,  44  Pa.  St. 
47;  Singerly  v.  Cawley,  26  Pa.  St.  248;  Shaw 
v.  Barnes,  5  Pa.  St.  18.  47  Am.  Dec.  399; 
Witman*'.  Walker,  9  W.  &S.(Pa.)i8i;  Rehrer 
v.  Zeigler,  3  W.  &  S.  (Pa.)  258 ;  Wolfe  v.  Keeley , 
9  Pa.  Dist.  515;  Frick  v.  Claddings,  10  Phila. 
(Pa,)  79,  30  Leg.  Int.  (Pa.)  321;  Endy  v. 
Ogrydziak,  10  Kulp  (Pa.)  102;  Heron  v  Rob- 
inson, 2  Pars.  Eq.  Cas.  (Pa.)  248. 

Texas.  —  Ferguson  v.  Ashbeil,  53  Tex.  245. 

5.  Account  Specifying  Dates. —  Holtschneider 
v.  Page,  51  Mo,  App.  285;  Curless  v.  Lewis, 
46  Mo.  App.  278;  Cahill  v.  Orphan  School,  1 
Mo.  App.  Rep.  488. 

6.  Jeffersonville  Water  Supply  Co.  v.  Riter, 
146  Ind.  521. 

Where  the  Owner  Ordered  the  Materials  and 
promised  to  pay  for  them,  the  date  of  delivery 
need  not  be  specifically  set  out.  Brown  v. 
Kolb,  43  W.  N.  C.  (Pa.)  26. 

7.  Accourt  Showing  Items  and  Dates  Sufficient. 

—  Novelty  Iron  Works  v.  Capital  City  Oat- 
meal Co.,  88  Iowa  524;  Miller  i>.  Whitelavv,  28 
Mo.  App.  639;  Sleininger  v.  Raeman,  28  Mo. 
App.  594. 

A  bill  of  particulars  in  a  mechanic's  claim 
is  not  fatally  defective  as  to  date  of  furnishing 
the  materials,  if  the  correct  date  can  be  detet- 
mitied  from  the  marginal  dale  and  the  date  of 
filing  the  claim.  McClintock  v.  Rush,  63  Pa. 
St.  203. 

Specifying  Year  —  Date  of  Statement.  —  A 
statement  of  claim  filed  wiih  the  circuit  clerk 
for  a  mechanic's  lien,  dated  September  1, 
1892,  shows  the  year  of  the  delivery  of  the 
materials  furnished  by  the  date  of  such  state- 
ment, although  no  year  is  attached  to  the  dalt? 
of  furnishing  items,  the  months  April,  May, 
June,  and  July  only  being  specified.  Blanch- 
ard v.  Fried,  162  111.  462,  reversing  Fried  v. 
Blanchard,  58  III.  App.  622.  To  same  effect 
see  Bruce  v.  Hoos,  48  Mo.  App.  161. 

If  the  year  be  omitted  in  which  the  lumber 
was  sold  an  1  delivered,  there  can  be  no  recov- 
ery in  the  sci.  fa.  upon  the  lien.  Rehrer  v. 
Zeigler,  3  W.  &  S.  (Pa.)  258. 

8.  Specifying  First  and  Last  Dates  —  Sufficiency 

—  Delaware.  —  France  v.  Woolston,  4  Houst. 
(Del  )  557- 
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the  materials  were  furnished  under  an  entire  contract.1  Where  the  claim  is  for 
practically  continuous  labor,  it  seems  to  be  sufficient  to  allege  that  it  was 
performed  beginning  at  a  certain  date  and  ending  at  another  date.8  Many 
statutes  require  the  time  when  the  first  and  last  items  of  work  were  per- 
formed or  materials  furnished  to  be  stated,  and  a  noncompliance  with  such 
requirement  is  fatal  to  the  lien.3  Statements  have  sometimes  been  sustained 
as  being  in  substantial  compliance  with  the  statute,  although  failing  to  state 
when  the  first  item  of  labor  or  material  was  performed  or  furnished.4 

Failure  of  the  Account  to  State  the  Date  of  doing  the  work  or  furnishing  the 
materials  will  not  vitiate  the  lien  if  the  affidavit  attached  thereto  shows  that 
the  lien  was  filed  within  the  required  time,  and  a  direct  statement  to  that 
effect  is  sufficient.5 

Date  of  Last  Item.  —  It  is  sufficient  to  show  when  the  last  labor  was  done  or 
the  last  material  furnished.6 

Where  the  Account  Contains  but  One  Date  it  will  be  presumed  that  all  the  materials 
were  furnished  on  such  date,  or  that  the  work  was  completed  on  such  date, 
unless  the  contrary  appears.7 

Following  Language  of  Statute.  —  The  exact  language  of  the  statute  need  not 
be  followed  if  it  otherwise  appears  that  the  materials  were  furnished  at  the 
time  stated.8  A  statement,  following  the  language  of  the  statute,  that 
materials  were  furnished  "  on  or  before  "  a  certain  date  is  sufficient.9 


Illinois.  —  Grace  v.  Oakland  Bldg.  Assoc., 
166  111.  637,  reversing  63  111.  App.  339. 

Iowa.  —  Bangs  v.  Berg,  82  Iowa  350. 

Massachusetts.  —  Sexton  v.  Weaver,  141 
Mass.  273. 

Minnesota.  —  Johnson  v.  Stout,  42  Minn.  514. 

Missouri.  —  Mitchell  Planing  Mill  Co.  v. 
Allison,  138  Mo.  50,  60  Am.  St.  Rep.  544;  In- 
ner v.  Hughes,  133  Mo.  679;  Peck  v.  Bridwell, 
10  Mo.  App.  524. 

Nebraska.  —  Noll  v.  Kenneally,  37  Neb.  879; 
Manly  v.  Downing,  15  Neb.  637. 

South  Dakota.  —  Rust  Owen  Lumber  Co.  v. 
Fitch,  3  S.  Dak.  213." 

Texas.  —  Stuart  v.  Broome,  59  Tex.  466. 

Washington. — Johnston  v.  Harrington,  5 
Wash.  73. 

1.  Entire  Contracts.  —  Ehdin  v.  Murphy,  170 
111.  399,  affirming  69  111.  App.  555;  Moore  v. 
Parish,  163  111.  93,  reversing  58  111.  App.  617, 
Hayes  v.  Hammond,  162  111.  133,  affirming  61 
111.  App.  310;  Springer  v.  Kroeschell,  161  111. 
358,  affirming  59  111.  App.  434;  Blanchard  v. 
Fried,,  162  111,  462,  reversing  58  111.  App.  622; 
Carlson  v.  Anderson,  66  111.  App.  663;  Levin- 
son  v.  Malloy,  64  111.  App.  425;  National  Home 
Bldg.,  etc.,  Assoc.  v.  McAllister,  64  111.  App. 
143;  Philadelphia  Fourth  Baptist  Church  v. 
Trout,  28  Pa.  St.  153. 

Separate  Contracts.  —  Where  the  claim  is  for 
work  done  and  materials  furnished  under 
several  separate  contracts,  the  dates  for  each 
should  be  given.  Clark  v.  Boarman,  89  Md. 
428. 

2.  Claim  for  Continuous  Labor. —  Hayes  v. 
Hammond,  162  III.  133;  Smith  v.  Sarver,  (Pa. 
1886);  7  Atl.  Rep.  99;  Francis  v.  Wernwag,  2 
Lack.  Leg.  N.  (Pa.)  164;  12  Montg.  Co.  Rep. 
(Pa.)  104. 

3.  Necessity  of  Stating  Dates  of  First  and  Last 
Items.  —  In  re  Emslie,  98  Fed.  Rep.  716;  Mc- 
Namee  v.  Hildeburn,  9  Pa.  Co.  Ct.  267.  See 
also  Garlichs  v.  Donnelly,  42  Neb.  57. 

Contra  in  Absence  of  Statute.  —  Mouat  Lum- 
ber, etc.,  Co.  v.  Freeman,  7  Colo.  App.  152. 


4.  Substantial    Compliance    with    Statute.  — 

Mahley  v.  German  Bank,  52  N.  Y.  App.  Div. 

131- 

A  notice  failing  to  give  the  first  and  last 
dates  as  required  is  not  in  "  substantial  com- 
pliance "  with  the  statute.  In  re  Emslie,  98 
Fed.  Rep.  716. 

5.  Sufficient  to  Show  that  Lien  Was  Filed  in 
Time  —  Io7va.  —  Bangs  v.  Berg,  82  Iowa  350. 

Missouri.  —  Mitchell  Planing  Mill  Co.  v. 
Allison,  138  Mo.  50,  60  Am.  St.  Rep.  544,  re- 
versing-\  Mo.  App.  251;  People's  Lumber  Co. 
v.  Hays,  75  Mo.  App.  516;  Brockmeier  v. 
Dette.  58  Mo.  App.  607;  Kern  v.  Pfaff,  44  Mo. 
App.  29;  Hayden  v.  Wulfing,  19  Mo.  App. 
353- 

Nebraska,  — Chapman  p.  Brewer,  43  Neb. 
890,  47  Am.  St.  Rep.  779;  Noll  v  Kenneally, 
37  Neb.  879. 

Pennsylvania.  —  Hahn's  Appeal,  39  Pa.  St. 
409.    See  Calhoun  v.  Mahon,  14  Pa.  St.  56; 
Brown  v.  Kolb,  43  W.  N.  C.  (Pa.)  26. 
Contra.  —  Clark  v.  Boarman,  89  Md.  428. 

6.  Sufficient  to  Show  Date  of  Last  Item.  — 
Chapman  v.  Brewer,  43  Neb.  8qo,  47  Am.  St. 
Rep.  779;  Williamson  v.  New  Jersey  Southern 
R.  Co.,  28  N.  J.  Eq.  277. 

Entire  Contract.  —  If  the  work  is  done  under 
an  entire  contract,  one  date  only  need  be 
given.  Philadelphia  Fourth  Baptist  Church 
v.  Trout,  28  Pa.  St.  153. 

7.  Single  Date  —  Presumption.  —  Donahoo  v. 
Scott,  12  Pa.  St.  45;  Knabb's  Appeal  10  Pa. 
St.  t86,  51  Am.  Dec.  472. 

Erroneous  Statement  that  All  Items  Were  Fur- 
nished on  Single  Date.  —  Bangs  v.  Berg,  82  Iowa 
350. 

8.  Following  Language  of  Statute.  —  St.  Paul, 

etc..  Pressed  Brick  Co.  v.  Stout,  45  Minn.  327. 

The  Omission  of  the  Word  "  Material  "  may  be 
supplied  by  construction  from  the  context. 
Coughlan  v.  I.ongini,  77  Minn.  514. 

9.  " On  or  Before."  —  Truax  v.  Dixon,  17  Ont. 
366,  overruling  Roberts  v.  McDonald,  15 
Ont.  80. 
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Exhibit.  —  A  statement  of  dates  in  an  exhibit  is  sufficient.1 
A  False  Statement  as  to  Time  is  fatal  to  the  lien.2    But  a  variance  as  to  the 
dates  stated  may  be  immaterial.3    Mere  inaccuracy  in  fixing  the  time  will 
not  defeat  the  lien  where  the  statement  was  filed  within  the  statutory  period 
after  the  furnishing  of  the  last  item,  and  no  one  was  prejudiced.'1 

(10)  Claim  of  Lien.  —  It  has  been  held  not  necessary  to  state  expressly 
that  the  claimant  claims  a  lien.5  But  a  statement  that  the  claimant  "  claims 
and  holds  a  lien, "  6  or  a  demand  for  the  benefit  of  the  lien  law,7  is  a  suffi- 
cient statement  that  a  lien  is  claimed. 

(11)  Miscellaneous  Requirements — Caption  and  Address.  —  If  the  statement 
contains  all  the  statutory  requisites  it  is  sufficient  although  there  is  no  formal 
caption  or  although  the  caption  is  not  in  all  particulars  critically  correct.8  It 
is  not  necessary  that  the  statement  be  addressed  to  any  particular  person.9 

Date  of  Making  Contract.  —  A  statement  that  the  contract  was  made  on  or 
about  a  certain  date  is  sufficient  when  no  one  was  misled,  and  the  correct 
date  may  be  subsequently  shown.10 

Date  of  Accrual  of  Indebtedness.  — -The  statutory  requirement  that  the  statement 
shall  contain  a  just  and  true  account  of  the  demand  does  not  require  the  date 
of  the  accrual  of  the  indebtedness  to  be  set  out.11 

Maturity  of  Demand.  —  Failure  to  state  that  the  claim  is  due  does  not  impair 
the  notice  as  between  the  original  parties.13  Therefore  the  lien  is  not  lost  by 
a  failure  to  state  whether  credit  was  or  was  not  given.13  Sometimes  a  state- 
ment of  the  time  when  the  amount  claimed  becomes  due  is  required.14 


1.  Exhibit.  —  Johnston    v.    Harrington,  5 

Wash.  73. 

2.  False  Statement  as  to  Time. —  May,  etc., 
Biick  Co.  v.  General  Engineering  Co.,  76  111. 
App.  380,  affirmed  1S0  111.  535. 

3.  Immaterial  Variance.  —  Linne  v.  Stout,  41 
Minn.  483;  Mesker  v.  Cutler,  51  Mo.  App. 
341;  Wrought  Iron  Bridge  Co.  v.  York  Mfg. 
Co.,  11  York  Leg.  Rec.  (Pa.145;  Philadelphia 
Fourth  Baptist  Church  v.  Trout,  28  Pa.  St. 
153;  Allen-  v.  Elwert,  29  Oregon  428.  See 
Hill  v.  Milligan,  38  Pa.  St.  237. 

Impossible  Date.  —  Where  the  copy  of  a  bill 
annexed  to  a  mechanic's  claim  sets  forth  an 
impossible  date,  as  "  1846"  for  "  1845,"  the 
variance  is  not  fatal  if  the  real  date  of  fur- 
nishing the  materials  be  proved.  Hillary  v. 
Pollock,  13  Pa.  St.  186. 

4.  Mere  Inaccuracy  in  Stating  Time.  —  Johnson 
v.  Otto,  105  Iowa  605;  Treusch  v.  Shryock,  55 
Md.  330;  Union  Trust  Co.  v.  Casserly,  (Mich. 
1901)  86  N.  W.  Rep.  545;  Coughlan  v.  Longini, 
77  Minn.  514;  Miller  v.  Condit,  52  Minn.  455; 
Linne  v.  Stout,  41  Minn.  483;  Brockmeier  v. 
Dette,  58  Mo.  App.  607;  Chapman  v.  Brewer, 
43  Neb.  890,  47  Am.  St.  Rep.  779. 

The  fact  that  the  account  does  not  bear  the 
exact  date  when  the  work  was  completed  is 
immaterial.  Pool  v.  Wedemeyer,  56  Tex. 
287. 

As  Between  Contractor  and  Owner,  it  is  not 

necessary  that  the  exact  dates  of  the  delivery 
of  materials  or  doing  of  work  shall  appear, 
bat  it  is  enough  if  there  be  such  certainty  as 
will  determine  during  what  period  the  ma- 
terials were  delivered  or  the  work  was  done. 
Hrown  v.  Kolb,  43  W.  N.  C.  (Pa.)  26. 

6.  Express  Claim  of  Lien  Unnecessary.  —  Smith 
v.  Headley,  33  Minn.  384. 

6.  Sufficiency  of  Statement.  —  Rico  Reduction, 
etc.,  Co.  v.  Musgrave,  14  Colo.  79. 

7.  Bringham  v.  Knox,  127  Cal.  40;  Russ 


Lumber,   etc.,   Co.   v.   Garrettson,   87  Cal. 

589. 

8.  Formal  Caption  Unnecessary.  —  Phoenix  Iron 
Co.  v.  The  Richmond,  6  Mackey  ;D.  C.)  180. 

Statement  Entitled  as  in  an  Action.  —  White  v. 
Dumpke,  45  Wis.  454. 

9.  Address  Unnecessary.  —  In  Peck  v.  Hensley, 
21  Ind.  344,  the  court  said  that  il  was  "  doubt- 
ful whether  the  notice  of  intention  to  hold  a 
lien  need  be  addressed  to  anybody;  or  rather 
whether  it  is  not,  by  force  of  law,  addressed  to 
everybody." 

10.  "On  or  About."  —  Hayes  v.  Hammond, 
162  111.  133,  affirming  61  111.  App.  310;  Mitchell 
v.  Penfield,  8  Kan.  186. 

Incorrect  Date.  —  Where  the  notice  of  lien 
sets  up  correctly  the  terms  and  conditions  of 
the  contract,  the  lien  will  not  be  defeated  be- 
cause the  date  of  the  contract  is  incorrectly 
stated.  Pacific  Mut.  L.  Ins.  Co.  v.  Fisher, 
109  Cal.  566.  In  this  case  the  court  said. 
"  Indeed,  it  may  be  said  to  be  doubtful  if  the 
statute  requires  such  a  statement  [of  the  date 
of  the  contract]  in  the  claim  of  lien." 

11.  Date  When  Indebtedness  Accrued. — Cook  v. 
Rome  Brick  Co.,  58  Ala.  409;  Bruce  v.  Hoos, 
48  Mo.  App  i6r. 

12.  Unnecessary  to  Allege  Maturity  of  Debt.  — 
Hills  v.  Ohlig.  63  Cal  104;  Albrecht  v.  Foster 
Lumber  Co.,  126  Ind.  318;  Doane  v.  Clinton, 
2  Utah  417.  But  see  Wade  v.  Reitz,  18  Ind. 
307- 

13.  Failure  to  State  Whether  Credit  Was  Given. 

—  Hills  v.  Ohlig,  63  Cal.  104;  Albrecht  v. 
Foster  Lumber  Co.,  126  Ind.  31S;  Doane  v. 
Clinton,  2  Utah  417.  But  compare  Tredinnick 
v.  Red  Cloud  Consol.  Min.  Co.,  72  Cal.  78; 
Blackman  v.  Marsicano,  61  Cal.  638;  Schneider 
v.  Kolthoff,  59  Ind.  568. 

14.  Date  When  Amount  Becomes  Due.  —  Moore 
v.  Parish,  163  111.  93,  holding  that  an  exhibit 
attached  to  the  claim  may  be  considered. 
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statement  that  Debt  Is  Owing.  —  A  statement  that  the  amount  claimed  is  a  lien 
against  the  building  is  a  sufficient  statement  that  it  is  a  subsisting  debt 
against  the  buyer  of  the  material.1 

statement  as  to  Time  of  Filing.  —  The  statement  of  claim  need  not  aver  that  it 
was  filed  within  the  time  allowed  by  statute,  or  state  facts  showing  that  it  was 
so  filed.2 

Date  from  Which  Lien  Is  Claimed.  —  Under  some  statutes  the  date  from  which 
the  lien  is  claimed  or  the  date  of  the  commencement  of  the  claim  must  be 
stated,3  and  a  claimant  is  estopped  to  assert  that  the  lien  attached  at  an  earlier 
day  than  that  stated.4 

Commencement  of  Building.  —  The  time  when  the  work  or  building  was  com- 
menced need  not  be  stated  unless  required  by  the  statute.9 

Completion  of  Contract  or  Building.  —  It  is  not  necessary  to  state  facts  showing 
the  performance  of  the  contract  or  other  facts  necessary  to  complete  the  cause 
of  action,6  nor  to  state  that  the  work  or  structure  is  completed  7  or  the  date 
of  completion.**  A  statement  of  the  time  of  completion,  being  unnecessary, 
is  not  binding  upon  the  lien  claimant,  and  he  may  show  completion  at  another 
date.9  Some  statutes,  however,  require  the  statement  whether  all  the  work 
or  material  for  which  the  lien  is  claimed  li2s  been  actually  performed  or  fur- 
nished, and  if  not,  how  much  of  it  has  been  so  performed  or  furnished.10 

Statement  as  to  Notice  to  Owner.  —  Under  some  statutes  the  giving  of  "the  required 
notice  to  the  owner  must  be  averred  in  the  lien  statement  filed.11  Of  course, 
where  no  notice  to  the  owner  is  required  none  need  be  avened.12 

Use  of  Material  in  Building. —  Under  some  statutes  it  must  be  stated  in  sub- 
stance that  the  materials  were  furnished  for  the  purpose  of  being  used  in 
the  building  upon  which  the  lien  is  claimed.13    Under  other  statutes,  such  a 


1.  Hydraulic  Press  Brick  Co.  v.  McTaggart, 
76  Mo.  App.  347. 

2.  Time  of  Filing  Lien.  —  Cook  v.  Rome 
Brick  Co.,  98  Ala.  409;  Slight  v.  Patton,  96 
Cal.  3S4;  Jeffersonvills  Water  Supply  Co.  v. 
Ricer,  146  Ind.  521;  Lutz  v.  Ey,  3  E.  D.  Smith 
(N.  Y.)  621,  3  Abb.  Pr.  (N.  Y.)  475. 

The  failure  of  the  account  and  statement 
filed  for  a  mechanic's  lien  to  show  affirma- 
tively that  the  filing  is  within  the  statutory 
time  prevents  the  lien  from  taking  precedence 
of  inortgage  liens  previously  existing.  Chap- 
pell  v.  Smith,  40  Neb  579. 

3.  Commencement  of  Claim.  —  Westland  v. 
Goodman  47  Conn.  83;  Ryan  v.  Klock,  36 
Hun  (N.  Y.)  104. 

4.  Estoppel  to  Assert  Earlier  Date.  —  Hartford 
Bldg.,  etc.,  Assoc.  v.  Goldreyer,  71  Conn.  95; 
Landiu  v.  Cott rill,  159  Mo.  308. 

6.  Commencement  of  Building.  —  Gordon  v. 
Torrey,  15  N.  J.  Eq.  112,  82  Am.  Dec.  273. 

6.  Not  Necessary  to  Show  Performance.  — Jewell 
7'.  McKay,  82  Cal.  144;  Ford  v.  Wilson,  85 
Ga.  109. 

7.  Completion  of  Work  on  Structure.  —  Slight 
v,  Patton,  96  Cal.  384;  Harmon  v.  Ashmead, 
68  Cal.  321.  . 

8.  Date  of  Completion.  —  Slight  v.  Patton,  96 
Cal  384.;  Curtis  v.  Sestanovich,  26  Oregon  107. 
Contra,  Aurand  v.  Martin,  87  111.  App.  337, 
affirmed  188  111.  117;  Valentine  v.  Rawson,  57 
Iowa  179.  But  see  generally  supra,  this  sub- 
division, Time  of  Doing  Work  or  Furnishing 
Material. 

9.  Statement  of  Date  Not  Binding.  —  Burleigh 
Bldg.  Co.  v.  Merchant  Brick,  etc  ,  Co.,  13  Colo. 
App.  455;  Westland  v.  Goodman,  47  Conn.  83; 
Morgan  v.  Taylor,  15  Daly  (N.  Y.)  302. 


10.  Showing  How  Much  Has  Been  Performed.  — 

Foster  v.  Schneider,  50  Hun  (N.  Y.)  151;  Bulk- 
ley  v.  Kimball,  (Brooklyn  City  Ct.  Gen.  T.)  ig 
N.  Y.  Supp.  672;  Mull  v.  Jones,  (C.  PI.  Gen. 
T.)  18  N.  Y.  Supp.  359;  Brandt  v.  Verdon,  (C. 
PI.  Gen.  T.)  18  N.  Y.  Supp.  119;  McMechan  v. 
Baker,  (Brooklyn  City  Ct.  Gen.  T.)  11  N.  Y. 
Supp.  781;  Fogarty  v.  Wirk,  8  Daly  (N.  Y.)  166. 

11.  Notice  to  Owner  Must  Be  Averred.  —  Irwin 
v.  Nittany  Rod,  etc.,  Club,  23  Pa.  Co.  Ct.  375; 
Purvis  v.  Ross,  12  Pa.  Co.  Ct.  193;  West  Ches- 
ter v.  Sahler,  8  Pa.  Co.  Ct.  656;  Dreibelbis  v. 
Seazholtz,  8  Pa  Co.  Ct.  655;  Benore  v.  Leonard, 
9  Pa.  Dist.  211.  6  Lack.  Leg  N.  (Pa.)  52;  Uber 
v.  McAfee,  2  Pa.  Dist.  372;  Fuller  v.  Grim,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  83;  Foster  v.  Mon- 
tanve,  7  Kulp  (Pa.)  14;  Scott  v.  Christianson, 
(Wis.  1901)  S5  N.  W.  Rep.  658. 

12.  Averment  Unnecessary  Where  Notice  Not 
Required.  —  Wealing  v.  Kelly,  25  Pa.  Co.  Ct. 
33;  Harbolsheimer  v.  Totten,  7  Pa.  Co.  Ct. 
665;  Riter  -•.  Houston  Oil  Refining,  etc.,  Co.. 
19  Tex.  Civ.  App.  516. 

Necessity  of  Notice  to  Owner.  —  See  supra, 
this  section,  2.  a.  Necessity  of  Notice, 

13.  Stating  that  Materials  Were  Furnished  for 
Building. —  McGlaurlin  v.  Beeden.  41  Minn. 
408;  Fathman,  etc. ,  Planing  Mill  Co.  7  .  Ritter, 
33  Mo.  App.  404;  Smith  v.  Bailv,  S  Daly  (N. 
Y.)  128;  Odd  Fellows  Hall  v.  Masser,  24  Pa 

•St.  507,  64  Am.  Dec.  675;  Kelly  v.  Brown.  20 
Pa.  St.  446;  Morrison  v.  Willatd,  17  Utah  306, 
70  Am.  St.  Rep.  784;  Peterman  v.  Milwaukee 
Brewing  Co.,  11  Wash.  199;  Fairhaven  Land 
Co  v.  Jordan,  5  Wash.  729;  Johnston  v.  Har- 
rington, 5  Wash.  73. 

Where  Several  Houses  Are  Erected  by  the  Same 
Contractor  for  the  Same  Owner,  and  the  materials 
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statement  is  not  necessary.1  So,  under  some  statutes  it  must  be  stated  that 
the  materials  actually  went  into  the  building,2  while  under  other  statutes  such 
statement  is  unnecessary.3 

Address  of  Lien  Holder.  —  Where  the  statute  requires  the  address  of  the  lien 
claimant  to  be  stated,  the  name  of  the  town  and  county  where  he  resides  is 
sufficient. 4 

(12)  Signature  —  Necessity.  —  The  statement,  notice,  or  claim  is  usually 
required  to  be  signed  by  the  lien  claimant  or  by  some  one  in  his  behalf.0 
Some  statutes  contain  no  such  requirement.6 

Signature  at  End  of  statement.  — ■  It  is  not  necessary  that  the  claimant's  name  be 
signed  at  the  end  of  the  lien  claim,  but  it  is  sufficient  if  the  name  appears  in 
the  body  or  at  the  commencement  of  the  statement.7 

Signing  the  Verification  or  Affidavit  immediately  following  the  statement  is  a  suffi- 
cient  signing  of  the  statement  within  the  meaning  of  the  statute.8 

A  Claim  by  a  Firm  is  sufficiently  signed  if  signed  in  the  individual  names  of 
all  the  partners,9  or  of  one  of  the  partners, 10  or  if  signed  with  the  firm  name.11 

Signature  by  an  Attorney  or  Agent  for  the  parties  is  sufficient.12 

(13)  Verification —  (a)  Necessity. — -The  statement  of  a  claim  is  almost  uni- 
versally required  to  be  verified,  and  unless  this  requirement  is  complied  with 
no  lien  can  be  enforced.13    No  admission  of  the  validity  of  the  debt  can  take 


used  in  the  construction  are  so  used  indiscrim- 
inately, a  notice  of  mechanic's  lien  for  ma- 
terials furnished  is  not  defective  because  it 
does  not  specify  for  which  particular  house  the 
materials  were  furnished.  Wheeler  v.  Ralph, 
4  Wash.  617. 

1.  Neihaus  v.  Morgan,  (Cal.  1896)  45  Pac. 
Rep.  255. 

2.  Stating  that  Material  Went  into  Building.  — 

Merchant  v.  H  umeston,  2  Wash.  Ter.  438.  See 
Morrison  v.  Willard,  17  Utah  306,  70  Am.  St. 
Rep.  7S4. 

3.  Not  Necessary  to  State  that  Material  Went 
into  Building.  —  McDonnell  v.  Nicholson,  67 
Mo.  App.  408;  Allen  v.  Elwerf,  29  Oregon  428. 

4.  Address  of  Lien  Holder.  —  Dufton  v.  Horn- 
ing, 26  Ont.  252. 

5.  Signature  Necessary.  —  Stout  v.  Golden,  9 
W.  Va.  231.  See  also  Ricker  v.  Joy,  72  Me. 
106. 

6.  Signing  Not  Required.  —  Jeffersonville 
Water  Supply  Co.  v.  Riter,  146  Ind.  521.  See 
also  White  v.  Dumpke,  45  Wis.  456;  Brown  e 
La  Crosse  City  Gas  Light,  etc.,  Co.,  21  Wis.  51. 

7.  Signing  at  End  of  Statement  Unnecessary.  — 
Moore  v.  McLaughlin,  66  Hun  (N.  Y.)  135; 
Sturdevant  v.  Nugent,  9  Kulp  (Pa.)  176. 

Contra.  —  The  Maine  statute  intends  the  lien 
statement  to  be  attested  or  certified  by  the  lien 
claimant,  and  to  that  end  requires  him  to  "  sub- 
scribe "  it.  There  must  be  a  writing  of  his 
signature  for  the  purpose  of  altesting  the  cor- 
rectness of  the  statement,  and  it  is  not  sufficient 
that  his  name  appears  in  his  own  handwriting 
at  the  head  of  the  statement  as  ihe  person  to 
whom  the  amount  claimed  is  due.  Stratton  v. 
Schoenbar,  (Me.  1887)  10  Atl.  Rep.  446. 

8.  Signature  to  Affidavit  Sufficient.  —  Hicks  v. 
Murray,  43  Cal.  515:  Deatherage  v.  Woods,  37 
Kan.  59;  Moore  v.  McLaughlin  66  Hun  (N. 
Y.)  133.  Contra,  Stout  v.  Golden,  9  W.  Va. 
235;  Mayes  v.  Ruffner,  8  W.  Va.  384. 

9.  Individual  Names  of  Partners.  —  Duckivall 
v.  Jones,  156  Ind.  682,  holding  that  it  is  not 
necessary  to  state  that  the  claimants  are  part- 
ners. 

20  C.  of  L.— 28  433 


10.  One  Partner.  —  White  v.  Dumpke,  45  Wis. 
454- 

11.  Firm  Name  Sufficient.— Smith  v.  Johnson, 
2  MacArthur  (D.  C.)  481. 

12.  Attorney  or  Agent.  —  Jeffersonville  Water 
Supply  Co.  v.  Riter,  146  Ind.  521,  decided, 
however,  upon  the  ground  that  the  statute  did 
not  require  signing  by  any  one;  Brown  v.  La- 
Crosse  City  Gas  Light,  etc.,  Co.,  21  Wis.  51, 
cited  with  approval  in  White  v.  Dumpke,  45 
Wis.  456. 

13.  Verification  Necessary  —  Alabama. — Long 
v.  Pocahontas  Coal  Co.,  117  Ala.  587;  McCon- 
nell  v.  Meridian  Sash,  etc..  Factory,  112  Ala. 
582;  Osborn  v.  Johnson  Wall  Paper  Co.,  99 
Ala.  309;  -Cook  v.  Rome  Brick  Co.,  98  Ala.  409; 
Wadsworth  v.  Hodge,  88  Ala.  500;  Bell  v. 
Teague,  85  Ala.  211 ;  Bedsole  v.  Peters,  79  Ala. 
133;  Lane,  etc.,  Co.  v.  Jones,  79  Ala.  156; 
Montgomery  Iron  Works  v.  Dorman,  78  Ala. 
218;  Turner  v.  Robbins,  78  Ala.  592;  Chandler 
v.  Hanna,  73  Ala.  390;  Welch  v.  Porter,  63 
Ala.  225. 

Arkansas.  —  Wood  v.  King,  57  Ark.  284; 
Kizer  Lumber  Co.  v.  Mosely,  56  Ark.  544;  An- 
derson v.  Seamans,  49  Ark.  475;  Chaffin  v. 
McFadden,  41  Ark.  42;  Arkansas  Cent.  R.  Co. 
v.  McKay,  30  Ark.  682;  Murray  v.  Rapley, 
30  Ark.  568;  Hicks  v.  Branton,  21  Ark. 
186. 

California.  —  Wagner  v.  Hansen,  103  Cal. 
104;  Russ  Lumber,  etc.,  Co.  v.  Garrettson,  87 
Cat.  589;  Buell  v.  Brown,  131  Cal.  158;  Mc- 
Intyre  v.  Trautner,  63  Cal.  429.  See  also 
Bridgeport  First  Nat.  Bank  v.  Perris  Irrigation 
Dist.,  107  Cal.  55;  Silvester  v.  Coe  Quartz 
Mine  Co.,  80  Cal.  510. 

Colorado.  —  Rice  v.  Carmichael,  4  Colo.  App. 
84. 

Connecticut.  —  Westland  v.  Goodman,  47 
Conn.  83. 

Illinois.  —  Buckly  v.  Commeicial  Nat. 
Bank,  171  111.  284,  affirming  62  111.  App.  202; 
McDonald  v.  Rosengarten,  134  111.  126,  affirm- 
ing 35  I"-  App.  71;  Aurand  v.  Martin,  87  111. 
APP-  337.  affirming  188  111.  117;  A.  R.  Beck 
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the  place  of  a  compliance  with  the  statute  in  this  regard.1  Under  some 
statutes  no  verification  is  required.* 

(b)  Sufficiency  —  Who  May  Make.  —  The  verification  is  usually  required  to  be 
made  by  the  oath  of  the  claimant  or  some  other  person  having  knowledge  of 
the  facts.3  A  verification  by  an  attorney,  agent,  or  manager  of  the  claimants 
who  transacted  the  business  or  knew  the  facts  is  sufficient.4  A  claim  by  a 
partnership  is  properly  verified  by  a  member  of  the  firm.5  A  claim  by  a  cor- 
poration can  be  verified  only  by  an  officer  or  agent.6  One  of  several  joint 
contractors  may  verify  the  claim  on  behalf  of  all.7    A  claim  by  an  assignee 


Lumber  Co.  v.  Halsey,  41  111.  App.  349;  Whit- 
low v.  Champlin,  52  111.  App.  644. 

Iowa.  —  Merritl  v.  Hopkins,  96  Iowa  652; 
Wetmore  v.  Marsh,  81  Iotva68i;  Hugz>.  Hint- 
rager,  80  Iowa  359;  Lamb  v.  Hanneman,  40 
Iowa  41. 

A'ansas.  —  Henlig  v.  Sperry,  38  Kan.  459; 
Deatherage  v.  Woods,  37  Kan.  59;  Newman  v. 
Brown,  27  Kan.  117;  North,  etc..  Lumber  Co. 
v.  Hegwer,  I  Kan.  App.  623. 

Maine.  — See  Ricker  v.  Joy,  72  Me.  106. 

Michigan.  —  Lindsay  v.  Huth,  74  Mich.  712. 

Minnesota.  —  Glass  v.  St.  Paul  Park  Car- 
riage, etc.,  Co.,  43  Minn.  228. 

Missouri.  —  Bickel  v.  Gray,  81  Mo.  App.  653; 
Hassett  v.  Rust,  64  Mo.  327. 

Nebraska. — Nye,  etc.,  Co.  v.  Berger,  52  Neb. 
758;  Western  Cornice,  etc,  Works  v.  Leaven- 
worth, 52  Neb.  418;  Drexel  v.  Richards,  50 
Neb.  509. 

New  Mexico.  —  Finane  v.  Las  Vegas  Hotel, 
etc.,  Co  ,  3  N.  Mex.  258;  Houghlon  v.  Las 
Vegas  Hotel,  etc.,  Co.,  3  N.  Mex.  260. 

New  York.  —  Cream  City  Furniture  Co.  v. 
Squier,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  438 ; 
McElwee  v.  Sandford,  (C.  PI.  Spec.  T.)  53  How. 
Pr.  (M.  YO89;  Conklin  z^.Wood,  3  E.  D.  Smith 
(N.  Y.)  662;  Hallagan  v.  Herbert,  2  Daly  (N. 
Y.)  253. 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46. 

Oklahoma.  —  Blanshard  v.  Schwartz,  7  Okla. 
23. 

Oregon.  —  Pilz  v.  Killings  worth,  20  Oregon 
432;  Kezartee  v.  Mirks,  15  Oregon  529. 

Pennsylvania.  —  Gibbs  v.  Peck,  77  Pa.  St.  86; 
Egolf  v.  Casselbetry,  14  Pa.  Co.  Ct.  87. 

Utah.  — Culmer  v.  Caine,  22  Utih  216. 

Virginia.  —  Boston  v.  Chesapeake,  etc.,  R. 
Co.,  76  Va.  180. 

Washington.  —  Sautter  v.  McDonald,  12 
Wash.  27;  Johnston  v.  Harrington,  5  Wash.  73. 

West  Virginia.  —  U.  S.  Blowpipe  Co.  v. 
Spencer,  40  W.  Va.  707;  Mayes  v.  Ruffner,  8 
W.  Va.  386, 

Wyoming.  —  Wyman  v.  Quayle,  ^Wyo.  1901) 
63  Pac.  Rep.  988. 

Canada.  —  Kelly  v.  McKenzie,  I  Manitoba 
169. 

See  also  generally  the  cases  cited  more 
specifically  infra,  this  section. 

As  Against  Purchaser  with  Notice.  —  A  failure 
to  verify  the  claim  filed  for  a  mechanic's  lien 
postpones  the  lien  as  to  purchasers  of  the  prop- 
erty in  good  faith,  but  not  as  to  one  who,  with 
notice  thereof,  takes  a  quitclaim  deed  to  the 
property.  Hill  v.  Alliance  Bldg.  Co.,  6  S. 
Dak.  160,  55  Am.  St.  Rep  819. 

1.  Admission  of  Debt  No  Excuse.  —  McConnell 
v.  Meridian  Sash,  etc.,  Factory,  112  Ala.  582. 


2.  See  Graf  v.  Cunningham,  109  N.  Y.  369; 
Foley  v.  Gough,  4  E  D.  Smith  (N.  Y.)  724. 

Under  the  Texas  Statute,  where  a  written  con- 
tract is  filed  to  secure  a  lien  it  need  not  be  veri- 
fied by  oath.  It  is  only  where  the  contract  is 
veibal  that  a  sworn  statement  is  required. 
Martin  v.  Roberts,  57  Tex.  564;  Pope  v.  Gra- 
ham, 44  Tex.  196. 

3.  Claimant  or  Other  Person  with  Knowledge  of 
Facts  —  Alabama.  —  Long  v.  Pocahontas  Coal 
Co.,  117  Ala.  587;  McConnell  v.  Meridian  Sash, 
etc.,  Factory,  112  Ala.  582;  Wadsworth  v. 
Hodge,  88  Ala.  500;  Turner  v.  Robbins,  78 
Ala.  592;  Welch  v.  Porter.  63  Ala.  225. 

California.  —  Mclntyre  v.  Trautner,  63  Cal. 
429;  Buell  v.  Brown,  131  Cal.  158;  Goss  v. 
Strelitz,  54  Cal.  640. 

Kansas.  —  Sharon  Town  Co.  v.  Morris,  59 
Kan.  377;  Hentig  v.  Sperry,  38  Kan.  459. 

Massachttsetts.  —  Batrhelder  v.  Hutchinson, 
161  Mass.  462. 

Missouri.  —  McLaughlin  v.  Schultz,  125  Mo. 
469. 

Oregon.  —  Kezartee  v.  Marks,  15  Oregon 
529. 

4.  Attorney,  Manager,  Agent,  or  Employee  — 

Iowa.  —  Hug  v.  Hintrager,  80  Iowa  359;  Lamb 
v.  Hanneman,  40  Iowa  41. 

A'ansas.  —  Chicago  Lumber  Co  v.  Osborn,  40 
Kan.  168-  Delahay  v.  Goldie,  17  Kan.  263. 
Compare  Dorman  v.  Crozier,  14  Kan.  224. 

Nebraska.  —  Chapman  v.  Brewer,  43  Neb. 
890,  47  Am.  St.  Rep.  779. 

Arew  York.  —  Hine  v.  Vanderbeek,  (Supm. 
Ct.  App.  Div.)  67  N.  Y.  Supp.  801;  Union 
Stove  Works  v.  Klingman,  20  N.  Y.  App.  Div. 
449,  affirmed  164  N.  Y.  589,  58  N.  E.  Rep.  1093. 
Compare  McDonald  0.  New  York,  58  N.  Y.  App. 
Div.  73. 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46. 

Ohio.  —  Williams  v  Webb,  2  Disney  (Ohio) 
430. 

Oregon.  —  Cooper  Mfg.  Co.  v.  Delahunt,  36 
Oregon  402. 

South  Dakota.  — Fullerton  v.  Leonard,  3  S. 
Dak.  118. 

Utah.  — Culmer  v.  Clift.  14  Utah  291. 
Washington.  —  Huttig    Bros.    Mfg.    Co.  v. 
Dennv  Hotel  Co.,  6  Wash.  126. 

5.  Claim  by  Partnership.  — Cunningham  v. 
Barr,  45  Kan.  15S;  Sharon  Town  Co.  v.  Mor- 
ris, 39  Kan.  377;  Deatherage  v.  Woods,  37 
Kan.  59. 

6.  Claim  by  Corporation.  —  Montana  Lumber, 
etc..  Co.  v.  Obelisk  Min.  Concentrating  Co  .  15 
Mont.  20,  Chapman  v.  Brewer,  43  Neb.  800. 
47  Am.  St.  Rep.  779. 

7.  Joint  Contractors, — Culmer  v.  Caine,  22 
Utah  216. 
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must  be  verified  by  the  assignor.1  A  verification  made  without  authority  of 
the  claimant  is  sufficient  if  ratified  by  him.2  It  is  perhaps  usual  to  state  the 
relation  which  the  person  making  the  affidavit  bears  to  the  claimant.3  But 
the  failure  of  the  affidavit  itself  to  show  the  agency  of  the  person  making  it 
for  the  claimant  is  immaterial.4 

Time  of  Making.  — -A  verification  made  some  time  before  the  completion  of 
the  building  or  the  filing  of  the  claim  is  not  prematurely  made,  where  it  was 
made  after  the  particular  work  was  done  and  the  materials  furnished  for  which 
the  lien  was  claimed.5  The  lapse  of  a  day  between  the  date  of  the  affidavit 
and  the  filing  of  the  claim  will  not  invalidate  the  lien.6 

Who  May  Administer  Oath.  —  The  affidavit  may  be  made  before  any  officer 
having  authority  by  law  to  administer  oaths  and  affirmations.7  The  verifica- 
tion must  be  made  within  the  state  and  before  an  officer  authorized  by  the 
laws  of  the  state  to  administer  and  certify  oaths,  in  the  absence  of  some 
special  provision  authorizing  the  statement  to  be  verified  without  the  state.8 
A  notary  public  has  no  authority  to  administer  oaths  required  by  special 
statutory  enactment  unless  specially  authorized  by  statute,  and  therefore  a 
verification  before  a  notary  in  the  absence  of  such  statutory  authority  is 
insufficient.9  Under  many  statutes,  however,  a  verification  before  a  notary 
public  will  be  sufficient.10  An  officer  who  is  a  member  of  the  firm  which 
claims  the  lien  cannot  take  the  affidavit. 11  But  it  seems  that  the  attorney  for 
the  claimant  may  administer  the  oath,  since  it  is  a  mere  ministerial  act.12 


1.  Assignor  or  Assignee.  —  Gram  v.  Dunn,  3 
Ont.  376.  Contra,  Kelly  v,  McKenzie,  1  Mani- 
toba 169. 

2.  Ratification  of  Verification.  —  Batchelder  v. 
Hutchinson,  161  Mass.  462. 

The  Attorney  of  a  Foreign  Corporation  may 
verify"  the  lien  claim,  though  not  specially 
authorized  so  to  do  by  his  appointment.  Hut- 
tig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.,  6 
Wash.  122. 

3.  Stating  Relation  of  Affiant  to  Claimant.  — 

Chapman  »„  Brewer,  43  Neb.  890,  47  Am.  St. 
Rep.  779.  See  Chicago  Lumber  Co.  v.  Osborn, 
40  Kan.  168;  Sharon  Town  Co.  v.  Morris,  39 
Kan.  377. 

4.  Affidavit  Need  Not  Show  Agency.  —  Mis- 
souri Valley  Lumber  Co.  v.  Weber,  43  Mo. 
App.  179;  McLaughlin  v.  Schultz,  125  Mo.  469; 
Riter  v.  Houston  Oil  Refining,  etc.,  Co.,  19 
Tex.  Civ.  App.  516. 

5.  Before  Completion  of  Building.  —  Coss  v. 
McDonough,  in  Cal.  662. 

6.  Fairbairn  v.  Moody,  116  Mich.  61. 

7.  Clerk  of  Court.  —  Cunningham  v.  Barr,  45 
Kan.  158;  Laswell  v.  Presbyterian  Church,  46 
Mo.  279;  Bucher  v.  Thompson,  7  N.  Mex.  115. 

Justice  of  Peace.  —  Jackman  v.  Gloucester, 
143  Mass,  380. 

Register  of  Deeds.  —  Colman  v.  Goodnow,  36 
Minn  9,  1  Am.  St.  Rep.  632. 

Commissioner  of  Deeds. —  Sage  v.  Stafford,  42 
N.  Y.  App.  Div.  449. 

Commissioner  of  Deeds  for  Another  County.  — 
Truax  v.  Dixon,  17  Ont.  366. 

Commissioner  to  Administer  Oaths.  —  Kelly  v. 
McKenzie,  1  Manitoba  169. 

County  Recorder.  —  Arrington  v.  Wittenberg, 
12  Nev.  99. 

8.  Verification  Within  State.  —  Chandler  v. 
Han  na,  73  Ala.  390.  Contra,  Hickey  v.  Col- 
lom,  47  Minn.  565. 

A  Notary  Public  of  Another  State  may  take  the 
affidavit.    Wood  v.  St.  Paul  City  R.  Co.,  42 


Minn.  411 ;  Phelps,  etc.,  Windmill  Co.  v.  Shay, 
32  Neb.  19. 

9.  Notary  Public.  —  Chandler  v.  Hanna,  73 
Ala.  390.  Contra,  Wood  v.  St.  Paul  City  R. 
Co.,  42  Minn.  411. 

10.  Notary  May  Administer  Oath  —  Kansas.  — 
Phelps,  etc.,  Windmill  Co.  v.  Baker,  49  Kan. 
434:  Carr  v.  Hooper,  a&  Kan.  253. 

Michigan.  —  McMonegal  v.  Wilson,  103 
Mich.  264. 

Minnesota.  —  Wood  v.  Si.  Paul  City  R.  Co., 
42  Minn.  411. 

Nebraska.  — Byrd  v.  Cochran,  39  Neb.  109; 
Phelps,  etc..  Windmill  Co.  v.  Shay,  32  Neb.  19. 

New  Mexico.  —  Minors.  Marshall,  6  N.  Mex. 
194. 

South  Dakota.  —  Hill  v.  Alliance  Bldg.  Co., 
6  S.  Dak.  160,  55  Am.  St.  Rep.  819. 

Virginia. —  Taylor  v.  Netherwood,  91  Va.  88. 
Washington,  — Gates  v.  Brown,  1  Wa^h.470. 

11.  Member  of  Firm  of  Claimants. — McGillivary 
v.  Case,  107  Iowa  17;  Smalley  v.  Bodinus,  120 
Mich.  363,  77  Am.  St.  Rep.  602. 

12.  Attorney  of  Claimant.— McDonald  v.  Willis, 
143  Mass.  452. 

A  verification  before  one  who  subsequently 
became  the  plaintiff's  solicitor  is  no  objection 
to  the  lien.  Elliott  v.  McCallum,  19  Can.  L. 
T.  4f2;  Vernon  v.  Cooke,  49  L.  J.  Q.  B.  767, 
followed,  and  Baker  v.  Ambrose,  (1896)  2  Q.  B. 
372,  distinguished. 

The  verification  of  the  lien  befoie  a  notary 
public  who  is  an  attorney,  and  who  has  been 
consulted  by  the  claimant  prior  to  the  verifica- 
tion in  regard  to  the  matters  in  dispute  be- 
tween him  and  the  owner,  when  there  is  no 
action  or  proceeding  begun  or  pending  be- 
tween the  parties,  will  not  invalidate  the  lien. 
Carr  v.  Hooper,  48  Kan.  253.  See  also  Mc- 
Monegal v.  Wilson,  103  Mich.  264. 

Where  the  claim  is  verified  by  two  affidavits, 
one  of  which  issufficient,  it  is  immaterial  that 
the  other  affidavit  was  made  before  the  claim- 
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Form  ia  General.  —  Frivolous  objections  to  the  form  or  wording  of  the  verifi- 
cation will  not  be  permitted  to  defeat  the  lien.1  The  verification  need  not  be 
in  form  like  that  attached  to  a  pleading.*  Nor  need  it  be  in  the  exact 
language  of  the  statute.3  But  a  verification  following  the  words  of  the  statute 
is  sufficient.4  A  simple  statement  that  the  claim  is  true  is  sufficient  without 
setting  out  the  particulars  contained  in  the  body  of  the  claim,  and  essential 
to  the  existence  of  the  lien,5  or  stating  that  it  is  true  of  affiant's  own  knowl- 
edge.0 The  verification  must  be  broad  enough  to  cover  all  the  essential 
statements  in  the  certificate.7  But  the  fact  that  the  verification  is  not  full 
and  complete  is  a  mere  irregularity  which  is  waived  by  a  failure  to  object." 
No  greater  certainty  is  required  in  the  affidavit  than  in  the  statement  of  claim. 
Certainty  to  a  common  intent  is  sufficient.9  Leaving  a  blank  in  place  of  the 
name  of  the  person  stated  to  have  been  sworn  is  immaterial,  as  the  person 
sworn  is  sufficiently  shown  by  his  signature  to  the  affidavit.10 

Affidavit  on  Information  and  Belief.  — An  affidavit  to  the  effect  that  the  state- 
ment is  true  "  to  the  best  of  the  affiant's  information  and  belief  "  is  insuffi- 
cient under  a  statute  requiring  the  verification  to  be  made  by  a  person  having 
knowledge  of  the  facts,  since  it  affirmatively  shows  that  the  affiant  was  not 
"a  person  having  knowledge  of  the  facts."  11  This  rule  is  peculiarly  applica- 
ble where  the  affidavit  is  made  by  an  agent. 18  But  if  the  affidavit  states  that 
the  affiant  has  personal  knowledge  of  the  facts,  and  that  the  statements  in  the 


ant's  attorney,  even  if  such  affidavit  is  void 
for  that  reason.  McMonegal  v.  Wilson,  103 
Mich.  264. 

1.  Frivolous  Objections. — Corbett  v.  Cham- 
bers, log  Cal.  178.  See  also  Lamb  v.  Hanne- 
man,  40  Iowa  41;  Sautter  v.  McDonald,  12 
Wash.  27;  Currier  v.  Friedrick,  22  Grant  Ch. 
(U.  C.)2L3. 

2.  Verification  as  in  Case  of  Pleading.  —  A  rata 
v.  Tellurium  Gold,  etc.,  Min.  Co.,  65  Cal.  340. 

3.  Language  of  Statute  Unnecessary.  —  Minor 
v.  Marshall,  6  N.  Mex.  194;  Schwartz  v.  Allen, 
(Buffalo  Super.  Ct.  Tr.  T.)  7  N.  Y.  Supp.  5; 
Sautter  v.  McDonald,  12  Wash.  27.  See  also 
Fairhaven  Land  Co.  v.  Jordan,  5  Wash.  729; 
Johnston  v.  Harrington,  5  Wash.  73. 

Where  No  Form  Is  Prescribed  by  the  Statute,  i  f 
the  claim  was  signed  by  the  party  and  veri- 
fied by  his  oath  it  is  sufficient.  Kezartee  v. 
Mark;,  15  Oregon  529. 

4.  Verification  in  Language  of  Statute  Sufficient. 
—  Moore  v.  McLaughlin,  66  Hun  (N.  Y.)  134; 
Boyd  v.  Bassett,  (Supm.  Ct.  Gen.  T.)  40  N.  Y. 
St.  Rep.  658;  Schwartz  v.  Allen,  (Buffalo  Super. 
Ct.  Tr.  T.)  24  N.  Y.  St.  Rep.  912;  Staubsandt 
v.  Lennon,  (C.  PI.  Gen.  T.  3  Misc.  (N.  Y.)  90; 
Union  Stove  Works  v.  Klingman,  20  N.  Y. 
App:  Div.  449,  affirmed  164  N.  Y.  589,  58  N.  E. 
Rep.  1093;  Kealey  v.  Murray,  (Supm.  Ct.  Gen. 
T.)  15  N.  Y.  Supp.  403. 

Verification  in  Alternative.  —  A  verification  in 
the  language  of  the  statute  that  the  statements 
are  true  to  affiant's  "  knowledge  or  informa- 
tion and  belief  "  is  not  objectionable  as  being 
in  the  alternative.  Cunningham  v.  Doyle,  (C. 
PI.  Gen.  T.)  5  Misc.  (N.  Y.)  219. 

5.  Particulars  Need  Not  Be  Recited.  —  Reed  v. 
Norton,  90  Cal.  590;  Hayes  v.  Hammond,  162 
111.  133,  affirming  61  111.  App.  310;  Nordine  v. 
Knutson,  62  Minn.  264;  Wakefield  v.  Latey, 
39  Neb.  285.  See  also  Arata  v.  Tellurium 
Gold,  etc.,  Min.  Co.,  65  Cal.  342. 

It  is  sufficient  where  a  notary  public  certifies 
that  the  claimant  "  made  oath  to  the  correct- 


ness of  the  account."  Taylor  v.  Nethenvood, 
91  Va.  88,  distinguishing  McDonald  v.  Rosen- 
garten,  134  III  126. 

6.  Statement  as  to  Affiant's  Knowledge. —  Cook 
v.  Rome  Brick  Co.,  98  Ala.  409;  Arata  v.  Tel- 
lurium Gold,  etc.,  Min.  Co.,  65  Cal.  340. 

7.  Verification  Must  Cover  All  Statements  in 
Claim.  —  Orr,  etc.,  Hardware  Co.  v.  Neeuham 
Co.,  169  111.  100,  61  Am.  St.  Rep.  151,  affn  til- 
ing 62  111.  App.  152;  McDonald  v.  Rosen- 
garten,  134  111.  126,  affirming  35  111.  App.  71; 
A.  R.  Beck  Lumber  Co.  v.  Halsey,  41  111.  App. 
349;  Minor  v.  Marshall,  6  N.  Mex.  194;  Finane 
-■.  Las  Vegas  Hotel,  etc.,  Co.,  3  N.  Mex.  256; 
El  Reno  Electric  Light,  etc.,  Co.  v.  Jennison, 
5  Okla.  759.  See  Hassett  v.  Rust,  64  Mo. 
325- 

Where  the  whole  statement  is  in  the  form  of 
an  affidavit  and  states  that  the  exhibit  attached 
is  a  just  and  true  statementof  the  amount  due 
for  lumber  furnished  at  the  times  in  the  state- 
ment mentioned,  etc.,  and  the  exhibit  men- 
tions in  detail  every  particular  of  kind,  quality, 
size,  price,  and  time  of  delivery  of  the  material, 
this  clearly  amounts  to  a  statement  verified  by 
affidavit  within  the  contemplation  of  the  stat- 
ute.   O'Brien  v.  Krockinski,  50  111.  App.  456. 

8.  Waiver  of  Objections.  —  Boyd  v.  Bassett, 
(Supm.  Ct.  Gen.  T.)  16  N.  Y.  Supp.  10,  61  Hun 
(N.  Y.)  624. 

9.  Certainty  to  a  Cerumen  Intent.  —  Grace  v. 
Oakland  Bldg.  Assoc.,  1C6  111.  637.  _ 

10.  Naming  Person  Swcm. —  San  Diego  Lum- 
ber Co.  -'.  Wooldredge,  90  Cal.  574. 

11.  Affidavit  on  Information  and  Belief  Insuffi- 
cient.—  Florence  Bldg.,  etc..  Assoc.  v.  Schall, 
107  Ala.  531;  Globe  Iron  Roofing,  etc.,  Co.  v. 
Thacher,  87  Ala.  458:  Dorman  v.  Crozier,  14 
Kan.  224;  Childs  v.  Bostwick,  12  Daly  (N.  Y  ) 
15,  65  How.  Pr.  (N.  Y.)  146;  Keogh  v.  Main, 
50  N.  Y.  Super.  Ct.  183.  Compart-  Cunning- 
ham v.  Doyle,  (C.  PI.  Gen.  T.)  5  Misc.  (N.  Y.) 
219. 

12.  Dorman  v.  Crozier,  14  Kan.  224. 
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certificate  are  true  to  the  best  of  that  personal  knowledge,  and  that  he 
believes  them  to  be  true,  the  verification  is  sufficient.1  So  a  verification 
made  as  upon  personal  knowledge  is  sufficient  irrespective  of  whether,  in 
point  of  fact,  the  affiant  actually  knew,  asv  he  swore  he  did,  whether  the  facts 
stated  were  true  or  false.  No  issue  of  fact  can  be  raised  as  to  the  actual 
knowledge  of  the  affiant.*  In  some  states  the  affidavit  may  be  made  on 
information  and  belief  without  qualification.3 

Signature  to  Affidavit.  —  The  affidavit  must  be  signed  by  the  person  making 
it.'*  Since  a  corporation  or  a  partnership  cannot  take  an  oath,  an  affidavit 
for  a  mechanic's  lien  signed  in  a  corporate  or  firm  name  is  insufficient.5 

Jurat. — -The  officer  before  whom  the  oath  is  taken  must  sign  the  jurat,0 
giving  the  title  of  his  office,7  and  affixing  his  official  seal.8  A  failure  of  a 
notary  to  add  after  his  official  signature  the  date  of  the  expiration  of  his 
commission  does  not  render  the  lien  void.9  An  affidavit  taken  before  an 
officer  of  another  state  should  show  both  the  official  character  of  the  officer 
before  whom  it  was  sworn  to,  and  his  authority  to  administer  oaths.10  It 
has  been  held  that  the  omission  of  the  jurat  did  not  make  the  statement  filed 
necessarily  invalid,  and  that  it  could  be  shown  by  parol  evidence  that  the 
affidavit  was  properly  made.11 

h.  Removal  or  Withdrawal  of  Statement. — After  the  lien  claim 
has  been  duly  entered  of  record,  the  removal  or  withdrawal  of  the  original 
lien  papers  from  the  files  will  not  affect  the  existence  of  the  lien.13 


1.  Both  Knowledge  and  Belief  Stated.  —  Left- 
wich  Lumher  Co.  v.  Florence  Mut.  Bldg.,  etc.. 
Assoc.,  104  Ala.  5S4,  distinguishing  Globe  Iron 
Roofing,  etc.,  Co.  7/.  Thacher,  87  Ala.  458. 
See  Dorman  v.  Crozier,  14  Kan.  224. 

Under  a  statute  which  requires  the  verifica- 
tion of  a  notice  of  mechanic's  lien  to  be  to  the 
effect  that  the  statements  are  true  to  the 
"  knowledge  or  information  and  belief  "  of 
affiant,  a  verification  lhat  the  statements  in  the 
notice  are  true  to  the  "  knowledge,  informa- 
tion, and  belief  "  of  affiant  is  sufficient.  Kealey 
v.  Murray,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp. 
403,  distinguishing  Jones  v.  Crumb,  53  Hun  (N. 
Y.)  631,  6  N.  Y.  Supp.  338. 

2.  Leftwich  Lumber  Co.  v.  Florence  Mut. 
Bldg.,  etc.,  Assoc..  104  Ala.  584 

3.  Affidavit  on  Information  and  Belief  Sufficient. 
—  Finley  v.  West,  51  Mo.  App.  569;  Chapman 
v.  Brewer,  43-Neb.  890,  47  Am.  Si.  Rep.  779; 
Kealey  v.  Murray,  (Supm.  Ct.  Gen.  T.)  40  N. 
Y.  St.  Rep.  23;  Grey  v.  Vorhis,  8  Hun  (N.  Y.) 
612.    See  Johnston  v.  Harrington,  5  Wash.  73. 

4.  Signature  by  Affiant  Necessary.  —  McGilli- 
vary  v.  Case.  107  Iowa  17;  Lynn  v.  Morse,  76 
Iowa  665;  Crenshaw  v.  Taylor,  70  Iowa  386; 
Hentig  v.  Sperry,  38  Kan.  459. 

Contra.  —  Ainslie  v.  Kohn,  16  Oregon  363; 
Minor  v.  Marshall,  6  N.  Mex.  194,  holding 
that  it  is  sufficient  if  the  statement  is  signed 
by  the  party  and  the  officer  certifies  that  it  is 
sworn  to  by  the  party  signing  it.  To  the 
same  effect  is  Laswell  v.  Presbyterian  Church, 
46  Mo.  279. 

5.  Signature  for  Corporation  or  Partnership.  — 
McGillivary  v.  Case,  107  Iowa  17;  Montana 
Lumber,  etc.,  Co.  v.  Obelisk  Min.  Concentrat- 
ing Co.,  15  Mont.  20. 

An  oath  which  recited  thai  "  J.  A.  B.,  being 
first  duly  sworn,"  etc.,  and  was  signed  "  Capi- 
tal City  Planing  Mills,  per  J.  A.  B.,  Sec'y," 
was  held  sufficient.  Henry,  etc.,  Co.  v.  Fisher- 
dick,  37  Neb.  207. 


6.  Signature  by  Officer. —  Finley  v.  West,  51 
Mo.  App.  569,  holding,  however,  that  the  fail- 
ure to  sign  the  jurat  would  not  defeat  the  lien 
as  the  defect  could  be  amended;  Minor  v. 
Marshall,  6  N.  Mex.  194;  Finane  v.  Las  Vegas 
Hotel,  etc.,  Co.,  3  N.  Mex.  259;  Hill  v.  Alli- 
ance Bldg.  Co.,  6  S.  Dak.  160,  55  Am.  St.  Rep. 
819,  holding  that  the  omission  of  the  notary's 
signature  could  not  be  supplied  by  parol  evi- 
dence that  the  affidavit  was  in  fact  sworn  to. 

Signature  After  Filing.  —  See  Sage  v.  Stafford, 
42  N.  Y.  App.  Div.  449. 

7.  Wetmore  v.  Marsh,  81  Iowa  677. 
Failure  of  the  magistrate  to  add  the  title  of 

his  office  is  not  a  fatal  defect,  and  evidence  is 
admissible  to  show  that  he  held  the  office,  if, 
indeed,  the  court  does  not  take  judicial  notice 
of  it.    Jackman  v.  Gloucester,  143  Mass.  380. 

8.  Affixing  Official  Seal. —  Colman  v.  Good- 
now,  36  Minn.  9,  1  Am.  Si.  Rep.  632;  Minor  v. 
Marshall,  o  N.  Mex.  194;  Finane  v.  Las  Vegas 
Hotel,  etc.,  Co.,  3  N.  Mex.  259;  Stetson,  etc., 
Mill  Co.  v.  McDonald,  5  Wash.  496;  Gates  v. 
Brown,  1  Wash.  470.  See  also  Hill  v.  Alliance 
Bldg.  Co.,  6  S.  Dak.  160,  55  Am.  St.  Rep.  S19. 

Where  the  copy  of  the  notice  set  out  bears 
the  word  ''  seal  "  after  the  notary's  name,  but 
has  no  impression  of  his  seal,  it  is  neverthe- 
less sufficient.  Griffith  v.  Max  well,  20  Wash. 
403. 

9.  Phelps,  etc.,  Windmill  Co.  v.  Baker,  49 
Kan.  434. 

10.  Officer  of  Another  State.— Hickey  v,  Collom, 
47  Minn.  565. 

11.  Omission  of  Jurat.  —  Turner  v.  St.  John,  8 
N.  Dak.  245.  Contra,  Hill  v.  Alliance  Bldg. 
Co.,  6  S.  Dak.  160,  55  Am.  St.  Rep.  819;  Stet- 
son, etc.,  Mill  Co.  v.  McDonald,  5  Wash.  496. 

12.  Withdrawal  After  Record. — Bell  v.  Teague, 
85  Ala.  211;  Mars  v.  McKay,  14  Cal.  127;  Paul 
v.  Nample,  44  Minn.  453.  See  also  Great  Spirit 
Springes  Co.  v.  Chicago  Lumber  Co.,  47  Kan. 
672. 
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i.  Amendment  of  Statement.  — While  it  has  been  held  that  the  lien 
statement  filed  for  record  must  be  complete  in  itself  at  that  time  in  order  to 
authorize  the  enforcement  of  a  lien,  and  is  not  capable  of  being  amended  or 
reformed,1  there  are  numerous  cases  holding  that  such  statement  may  be 
amended  in  many  respects,  and  some  statutes  expressly  authorize  amend- 
ment.2 Amendments  have  been  permitted  in  respect  to  the  description  of 
the  property,3  the  apportionment  of  the  claim  between  several  buildings,4 
the  date  of  furnishing  material  or  doing  labor,5  the  name  of  the  owner0  or 
contractor,7  the  statement  of  the  amount  due,8  the  statement  as  to  notice  to 
owner,9  the  affidavit  of  verification,10  and  the  jurat.11  The  amendments  need 
not  be  sworn  to.12  An  application  for  leave  to  amend  should  show  wherein 
the  statement  on  file  is  defective  or  insufficient.13  Amendments  will  not  be 
permitted  where  they  would  operate  to  the  prejudice  of  parties  in  interest.14 
A  mere  change  in  the  statement  after  filing  is  insufficient  to  cure  defects 
therein,  as  such  a  change  of  a  public  record  could  not  be  tolerated.15 


1.  Amendment  Not  Permitted.  —  Madera 
Flume,  eic,  Co.  v.  Kendall,  120  Cal.  182,  65 
Am.  St.  Rep.  177;  Fernandez  v.  Burleson,  no 
Cal.  164,  52  Am.  St.  Rep.  75;  Goss  v.  Streliiz, 
54  Cal.  640;  Maurer  v.  Bliss,  14  Daly  (N.  Y.) 
150. 

As  Against  Third  Persons  no  material  altera- 
tions can  be  allowed  in  the  notice  of  lien,  on 
filing  a  complaint  upon  it.  Wade  v.  Reitz,  18 
Ind.  307. 

2.  Amendments  Authorized  —  Kansas.  —  See 
Drake  v.  Green,  48  Kan.  534. 

Nexv  Jersey.  —  American  Brick,  etc.,  Co.  v. 
Drinkhouse,  59  N.J.  L.  462;  Drinkhouse  v. 
American  Brick,  etc.,  Co.,  58  N.  J.  L.  432; 
James  v.  Van  Horn,  39  N.  J.  L.  353. 

Pennsylvania.  —  Fahnestock  v.  Wilson,  95 
Pa.  St.  301;  Dill  v.  Gaughan,  9  Kulp  (Pa.)  3S4. 

Washington.  — Greene  v.  Finnell,  22  Wash. 
186;  Sullivan  v.  Treen,  13  Wash.  261. 

Wisconsin.  —  Mark  Paine  Lumber  Co.  v. 
Douglas  County  Imp.  Co.,  94  Wis.  323. 

Canada.  —  Orr  v.  Davie,  22  Ont.  430;  Bicker- 
ton  v.  Dakin,  20  Ont.  192. 

Under  the  Maryland  Statute,  the  only  limita- 
tion on  the  power  of  amendment  is  that  "  the 
amount  of  the  claim  or  lien  riled  shall  not  in 
any  case  be  enlarged."  Real  Estate,  etc.,  Co. 
v.  Phillips,  90  Md.  515;  Rust  v.  Chisolm,  57 
Md.  376;  Wehr  v.  Shryock,  55  Md.  334;  Gault 
v.  Wittman,  34  Md.  35 

Statute  Authorizing  Amendment  of  Pleadings, 
—  A  statute  authorizing  amendments  to  pro- 
ceedings in  court  does  not  authorize  the 
amendment  of  a  mechanic's-lien  statement. 
Meehan  v.  St.  Paul,  etc.,  R.  Co.,  (Minn.  1901) 
86  N.  W.  Rep.  19.  See  also  McGillivary  v. 
Case,  107  Iowa  17. 

Statute  Has  No  Retrospective  Operation.  — 
Fahneslock  v.  Wilson,  95  Pa.  St.  301. 

3.  Amendment  of  Description.  —  EI  Reno  Elec- 
tric Light,  elc,  Co.  v.  Jennison,  5  Okla.  759; 
Linden  Steel  Co.  v.  Imperial  Refining  Co.,  138 
Pa.  St.  10;  Mark  Paine  Lumber  Co.  v.  Doug- 
las County  Imp.  Co.,  94  Wis.  322.  But  see 
Drake  v.  Green,  48  Kan.  534;  Armstrong  v. 
Hallowell,  35  Pa.  St.  485.  Contra,  Lindley  v. 
Cross,  31  Ind.  106,  99  Am.  Dec.  610. 

4.  Amendment  as  to  Apportionment  of  Claim.  — 
James  v.  Van  Horn,  39  N.  J.  L.  353;  Hoff- 
master  v.  Knupp.  15  Pa.  Co.  Ct.  140. 

5.  Amendment  as  to  Date  of  Furnishing  Material 
or  Performing  Labor.  —  Gebhard  v.  Levering,  14 


Phila.  (Pa.)  120,  37  Leg.  Int.  (Pa.)  124.  See 
Wetmore  v.  Royal,  55  Minn.  162. 

6.  Amendment  as  to  Name  of  Owner.  — Jones 
v.  Philler,  13  Pa.  Co.  Ct.  232.  See  Knox  v. 
Hilly,  118  Pa.  St.  430;  Nason  Mfg.  Co.  v. 
Jefferson  Medical  College  Hospital,  12  Phila. 
(Pa.)  483,  34  Leg.  Int.  (Pa.)  362.  Compare 
Beetem  v.  Treibler,  16  Pa.  Co.  Ct.  605,  4  Pa. 
Dist.  738;  Alfree  Mfg.  Co.  v.  Henry,  96  Wis. 
327- 

7.  Amendment  as  to  Name  of  Conti actor.  —  Bo- 
hem  v.  Seel,  185  Pa.  St.  382,  42  W.  N.  C.  (Pa.) 
115;  Hoffa  7j.  Homestead  Bldg.  Assoc.,  3  Pa. 
Dist.  566;  Aldine  Mfg.  Co.  v.  Butler,  9  Kulp 
(Pa.)  33;  North  v.  La  Flesh,  73  Wis.  520  But 
see  Murta  v.  Stephenson,  2  Pa.  Dist.  480. 

8.  Amendment  as  to  Statement  of  Amount  Due. 
—  Livezey  v.  Qualey,  14  Montg.  Co.  Rep.  (Pa.) 
205,  holding  that  a  claim  for  a  lump  sum 
might  be  amended  so  as  to  state  the  items  as 
requited. 

9.  Amendment  as  to  Statement  of  Notice  to 
Owner.  —  Benore  v.  Leonard,  9  Pa.  Dist.  211,  6 
Lack.  Leg.  N.  (Pa.)  52. 

10.  Amendment  of  Verification.  —  Dorman  v. 
Crozier,  14  Kan.  224;  El  Reno  Electric  Light, 
etc.  Co.  v.  Jennison,  5  Okla.  759. 

11.  Amendment  of  Jurat.—  Jackman  v.  Glouces- 
ter, 143  Mass.  380;  Finley  p.  West,  51  Mo. 
App.  569;  Sage  v.  Stafford.  42  N.  Y.  App.  Div. 
449;  Sullivan  v.  Treen,  13  Wash.  261. 

12.  Verification  of  Amendment.  —  Drinkhouse 
v.  American  Brick,  etc.,  Co.,  58  N.  J.  L. 
432. 

13.  Application  for  Leave  to  Amend. —  Wrought 

Iron  Bridge  Co.  v.  York  Mfg.  Co.,  n  York 
Leg.  Rec.  (Pa.)  45. 

14.  Amendments  Must  Not  Prejudice  Other 
Parties.  —  Meehan  v.  St.  Paul,  etc.,  R.  Co., 
(Minn.  1901)  86  N.  W.  Rep.  19;  Wetmore  v. 
Royal,  55  Minn.  162;  Armstrong  v.  Hallowell. 
35  Pa.  St.  485;  Livezey  v.  Qualey,  14  Montg. 
Co.  Rep.  (Pa.)  205;  Sullivan  v.  Treen,  13  Wash. 
261;  Mark  Paine  Lumber  Co.  v.  Douglas 
County  Imp.  Co.,  94  Wis.  323.  See  Dennis  v. 
Williamson,  2  Pa.  Disi.  481. 

15.  Alteration  After  Filing.  —  Newman  v. 
Brown,  27  Kan.  117.^ 

An  alteration  of  the  record  by  changing  the 
number  of  the  lot  before  the  time  had  elapsed 
for  filing  the  notice  will  not,  in  the  absence  of 
fraud,  affect  its  validity.  Hunter  v.  Truckee 
Lodge  No.  14,  14  Nev.  24. 
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Time  of  Making  Amendment. — -Under  some  statutes,  though  amendments  are 
permitted,  they  must  be  made  and  filed  within  the  time  prescribed  for  filing 
the  original  claim  of  lien.1  Under  other  statutes  amendments  may  be  made 
even  after  the  expiration  of  the  time  for  filing  liens.8  But  under  such  a 
statute  it  has  been  held  that  an  amendment  so  material  as  to  make  the  claim 
practically  a  new  one  can  be  made  only  within  the  time  allowed  for  filing  a 
claim.3 

j.  Right  to  File  New  Statement.  —  Irrespective  of  whether  a  lien 
claim  may  be  amended  or  not,  it  seems  that  every  lien  claimant  is  entitled  to 
one  valid  lien,  and  therefore,  if  the  first  claim  filed  is  defective,  it  may  be 
disregarded  and  a  new  claim  filed,  provided  such  new  claim  is  filed  within  the 
statutory  time.4 

k.  Notice  to  Owner  of  Filing.  —  Under  some  statutes  notice  of  the 
filing  of  the  lien,  or  a  copy  of  the  statement  filed,  must  be  served  upon  the 
owner,5  irrespective  of  actual  notice  or  knowledge  upon  the  part  of  the  owner.0 
Where  the  contract  is  made  with  the  owner,  no  notice  of  filing  is  necessary.7 
Where  an  insufficient  statement  is  filed  and  a  copy  thereof  is  served  upon  the 
owner,  and  subsequently  a  new  and  sufficient  statement  is  filed,  a  copy  of  such 
new  and  sufficient  statement  must  be  served  upon  the  owner  in  order  to  pre- 
serve the  lien.8    The  notice  must  be  served  within  the  time  prescribed  by 


1.  Before  Expiration  of  Time  for  Filing  Liens  — 

Illinois.  —  McDonald  v.  Rosengarten,  134  111. 
126,  affirming  35  111.  App.  71.  See  also  Schroth 
v.  Black,  50  III.  App.  168. 

Kansas.  —  Dorman  v.  Crozier,  14  Kan.  224. 
See  Drake  v.  Green,  48  Kan.  534. 

Minnesota.  —  Meehan  v.  St.  Paul,  etc.,  R. 
Co.,  (Minn.  1901)  86  N.  W.  Rep.  19. 

Pennsylvania.  —  McFarland  v.  Schultz,  168 
Pa.  St.  634;  Knox  v.  Hilly,  118  Pa.  St.  430; 
Beetem  v.  Treibler,  16  Pa.  Co.  Ct.  605,  4  Pa. 
Dist.  738;  Murta  v.  Stephenson,  2  Pa.  Dist. 
480;  Nason  Mfg.  Co.  v.  Jefferson  Medical  Col- 
lege Hospital,  12  Phila.  (Pa.)  483,  34  Leg.  Int. 
(Pa.)  362;  Horton  v.  Watson,  8  Pa.  Co.  Ct. 
143;  Lee  v.  Exeter  Club,  9  Kulp  (Pa.)  209; 
Wrought  Iron  Bridge  Co.  v.  York  Mfg.  Co  , 
11  York  Leg.  Rec.  (Pa.)  45.  See  Dill  v. 
Gaughan,  9  Kulp  (Pa.)  384. 

2.  After  Expiration  of  Time  for  Filing  Liens  — 
Maryland.  —  Real  Estate,  etc.,  Co.  v.  Phillips, 
90  Md.  515. 

New  Jersey.  —  American  Brick,  etc  ,  Co.  v. 
Drinkhouse,  59  N.  J.  L.  462;  Drinkhouse  v. 
American  Brick,  etc.,  Co.,  58  N.  J.  L.  432,  hold- 
ing that  the  amendment  can  be  made  at  any 
time  before  judgment  on  the  claim;  James  z. 
Van  Horn,  39  N.  J.  L.  353,  wherein  an  amend- 
ment at  the  trial  was  permitted. 

Oklahoma.  —  El  Reno  Electric  Light,  etc., 
Co.  v.  Jennison,  5  Okla.  759. 

Pennsylvania.  —  Aldine  Mfg.  Co.  v.  Butler, 
9  Kulp  (Pa)  33. 

Wisconsin.  —  Mark  Paine  Lumber  Co.  v. 
Douglas  County  Imp.  Co.,  94  Wis.  323;  Ker- 
rick  v.  Ruggles,  78  Wis.  274;  Stacy  v.  Bryant, 
73  Wis.  14;  Huse  v.  Washburn,  59  Wis.  414; 
Sherry  v.  Schraage,  48  Wis.  93;  Witte  v. 
Meyer,  11  Wis.  295. 

Under  the  Iowa  Statute  the  defect  may  be 
amended  within  a  reasonable  time  after  the 
defect  is  discovered,  provided  the  other  party 
is  not  injured.  McGillivary  v.  Case,  107 
Iowa  17. 

3.  Gault  v.  Wittman,  34  Md.  35.  See  also 
Alfree  Mfg.  Co.  v.  Henry,  96  Wis.  327. 


4.  New  Statement  Within  Statutory  Time  — 

Iowa.  —  Gray  v.  Dunham,  50  Iowa  170. 

Maryland.  —  See  Gault  v.  Wittman,  34 
Md.  35. 

Missouri. — South  Missouri  Lumber  Co. 
Wright,  114  Mo.  326;  Williams  v.  Chicago,  elc, 
R.  Co.,  112  Mo.  463,  34  Am.  St.  Rep.  403; 
Davis  v.  Schuler,  38  Mo.  24;  Barnett  v.  Cloo- 
ney,  67  Mo.  App.  664,  68  Mo.  App.  146;  Me- 
chanics' Planing-Mill  Co.  v.  Nast,  7  Mo.  App. 
147.    Compare  Mulloy  v.  Lawrence,  31  Mo.  583. 

New  York.  —  Hine  v.  Vanderbeek,  (Supm. 
Ct.  App.  Div.)  67  N.  Y.  Supp.  801. 

See  also  Rice  v.  Carmichael,  4  Colo.  App. 
84;  Sarles  v.  Shatlow,  5  Dak.  100. 

5.  Notice  of  Filing  Necessary —  Iowa.  —  Mer- 
ritt  v.  Hopkins,  96  Iowa  652;  Ewing  v.  Folsom, 
67  Iowa  65;  Andrews  v.  Burdick,  62  Iowa  714; 
Robinson  v.  State  Ins.  Co.,  55  Iowa  489;  Sand- 
val  v.  Ford,  55  Iowa  461;  Lounsbury  v.  Iowa, 
etc.,  R.  Co.,  49  Iowa  255;  Cutler  v.  McCormick, 
48  Iowa  406. 

Michigan.  —  Kay  v.  Towsley,  113  Mich.  281. 
New  York.  —  Kelly  v.  Bloomingdale,  139  N. 
Y.  343,  affirming  (Supm.  Ct.  Gen.  T.)  19  N.  Y. 
Supp.  126;  Kenney  v.  Apgar,  93  N.  Y.  539; 
Whipple  v.  Christian,  80  N.  Y.  523:  Hall  v. 
Sheehan,  69  N.  Y.  618;  La  Pasta  v.  Weil,  (N. 
Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  10;  New- 
man v.  Levy,  84  Hun  (N.  Y.)  479;  Brvson  v. 
St.  Helen,  79  Hun  (N.  Y.)  167;  Grey  v.  Vorhis, 
8  Hun  (N.  Y.)  612;  Rafter  v.  Sullivan,  (Supm. 
Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  262. 

6.  Notice  or  Knowlege  of  Owner  Immaterial.  — 
Steele  v.  McBurney,  96  Iowa  449;  Walker  v. 
Queal,  91  Iowa  704;  Frost  v.  Rawson,  91  Iowa 
553;  Lounsbury  v.  Iowa,  etc.,  R.  Co.,  49  Iowa 
256. 

7.  Contract  with  Owner  —  Notice  Unnecessary. 

—  Lamont  v.  La  Fevre,  96  Mich.  175,  citing 
Kirkwood  v.  Hoxie,  95  Mich.  62,  35  Am.  St. 
Rep.  549;  Hamilton  v.  Coogan,  (C.  PI.  Gen.  T.) 
7  Misc.  (N.  Y.)  677,  31  Abb.  N.  Cas.  (N.  Y.) 
297,  citing-  Kenney  v.  Apgar,  93  N.  Y.  539,  and 
Kelly  v.  Bloomingdale,  139  N.  Y.  343. 

8.  New  Statement  Requires  New  Notice.  —  Rice 
v.  Carmichael,  4  Colo.  App.  84. 
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statute,  or  it  will  be  ineffective,1  In  the  absence  of  express  provision,  the 
notice  must  be  served  within  a  reasonable  time.2  The  notice  must  be  in 
writing,3  and  must  advise  the  owner  of  the  fact  of  the  lien,4  stating  the 
amount  claimed  5  and  the  time  when  the  claim  was  filed.6  The  statute  is  not 
complied  with  by  serving  upon  the  owner  merely  an  original  notice  which 
does  not  state  that  the  claim  of  lien  has  been  filed.7  But  the  service  of  a  copy 
of  the  lien  statement  filed  is  sufficient.8  Failure  to  sign  the  notice  will  not 
defeat  the  lien.9  The  service  must  be  made  upon  the  owner,  or,  where  the 
statute  permits,  upon  his  agent  or  trustee,10  in  the  manner  prescribed  by 
statute.11  Proof  of  service  may  be  made  by  affidavit.12  Failure  to  file  proof 
of  service  before  commencement  of  proceedings  to  enforce  the  lien,  as 
required  by  statute,  will  not  defeat  the  lien  if  all  the  other  requirements  of 
the  statute  have  been  observed.13 

/.  Including  Several  Claims  in  One  Certificate.  —  Several  claims 
of  lien  under  different  contracts  may  sometimes  be  included  in  one  statement 
of  claim.14  Thus  an  assignee  holding  several  claims  may  include  them  all 
in  one  statement.15  So  claims  for  work  or  materials,  under  different  con- 
tracts for  different  buildings  upon  the  same  lot  for  the  same  person,  may  be 
united.16  In  some  states  any  number  of  claimants  may  join,  and  unite  in  the 
same  instrument  their  several  claims  of  lien  for  labor  or  materials  furnished 


1.  Time  of  Service. —  Steele  v.  McBurney,  96 
Iowa  449;  Hug  v.  Hintrager,  80  Iowa  359; 
Jones,  etc.,  Lumber  Co.  v.  Murphy,  64  Iowa 
165;  Fairbairn  v.  Moody,  116  Mich.  61. 

2.  Deatherage  v.  Henderson,  43  Kan.  684. 
See  also  Gillespie  v.  Remington,  66  Tex. 
108. 

3.  Written  Notice  Necessary.  —  Frosi  v.  Raw- 
son,  91  Iowa  553;  Lounsbury  v.  Iowa,  etc.,  R. 
Co.,  49  Iowa  255;  Jeure  v.  Perkins,  29  Iowa 
262.  See  also  Robinson  v.  State  Ins.  Co.,  55 
Iowa  489;  Jones,  etc.,  Lumber  Co.  v.  Murphy, 
64  Iowa  165;  Walker  v.  Queal,  91  Iowa  704. 

4.  Contents  of  Notice.  —  McSorley  v.  Hogan, 
(C.  PI.  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  285. 

5.  McSorley  v.  Hogan,  (C.  PI.  Spec.  T.)  Code 
Rep.  N.  S.  (N.  Y.)  285. 

A  notice  merely  stating  that  a  certain  sum 
is  due,  instead  of  slating  that  such  sum  is  the 
balance  due,  is  sufficient  where  the  owner 
knew  the  particulars  of  the  claim.  Bryson  v. 
St.  Helen,  79  Hun  (N.  Y.)  167. 

6.  McSorlev  v.  Hogan,  (C.  PI.  Spec.  T.) 
Code  Rep.  N'  S.  (N.  Y.)  285. 

7.  Service  of  Original  Notice.  —  Merritt  v. 
Hopkins,  96  Iowa  652.  See  also  Lounsbury  v. 
Iowa,  etc.,  R.  Co.,  49  Iowa  255. 

8.  Copy  of  Lien  Statement.  —  Kelley  v.  Syra- 
cuse, (Supm.  Ct.  Spec.  T.)  10  Misc.  (N.  Y.)  306. 

The  service  of  a  copy  not  containing  the 
proper  verification  of  the  notice  is  insufficient. 
Cream  City  Furniture  Co.  v.  Squier,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  43S. 

9.  Signature. —  Reeves  v.  Seitz,  47  N.  Y. 
App.  Div.  267. 

10.  Service  on  Owner,  Agent,  or  Trustee. — Wick- 
ham  v.  Monroe,  89  Iowa  666;  Wiltsie  v.  Har- 
vey, 114  Mich.  131. 

Service  upon  a  Mortgagee  though  holding 
under  a  deed  absolute  in  form  is  not  necessary. 
Kay  v.  Towsley,  113  Mich.  281. 

11.  Mode  and  Sufficiency  of  Service. — The  owner, 
by  accepting  service  of  a  copy  of  the  state- 
ment in  lieu  of  the  statutory  service,  before 
the  time  had  elapsed  within  which  the  staiu- 
tory  service  could  have  been  made,  is  estopped 


to  assert  that  the  service  was  not  made  in  the 
staiutory  manner.    Mouat  v.  Fisher,  104  Mich. 

262. 

Under  the  Michigan  statute  if  the  notice  of 
lien  required  to  be  served  on  the  owner  or 
agent  is  not  served  within  the  county,  the 
claim  must  fail.  Hannah,  etc.,  Mercantile 
Co.  v.  Mosser,  105  Mich.  18. 

Service  of  notice  by  mailing  a  copy  to  the 
general  manager  of  the  owner  at  a  place  out- 
side the  county  is  insufficient.  Hannah,  etc., 
Mercantile  Co.  v.  Mosser,  105  Mich.  18. 

12.  An  Affidavit  of  Service  stating  that  the 
notice  was  delivered  to  "him  personally"  is 
sufficient  where  the  owner  is  named  in  the 
statement  to  which  it  is  attached.  Bourget  v. 
Donaldson,  S3  Mich.  478. 

13.  Filing  Proof  of  Service.—  Smalley  v.  North- 
western Terra-Cotta  Co.,  113  Mich.  141. 

14.  Several  Claims  May  Be  Included  in  One  State- 
ment—  Minnesota. —  Kinney  v.  Duluth  Ore 
Co.,  5S  Minn.  455,  49  Am.  St.  Rep.  52S. 

Missouri.  —  Grace  v.  Nesbitt,  109  Mo.  9; 
Kern  v.  Pfaff,  44  Mo.  App.  29;  Bruns  v.  Braun, 
35  Mo.  App.  337;  Kearney  v.  Wurdeman.  33 
Mo.  App.  447. 

South  Dakota.  — See  also  Albright  v.  Smith, 
2  S.  Dak.  577- 

Texas.  —  Berry  v.  McAdams,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  952. 

Utah.  —  Culmer  v.  Caine,  22  Utah  216. 
Canada.  —  But  see  Currier  v.  Friedrick,  22 
Grant  Ch.  (U.  C.)  243. 

See  also  injra,  this  subdivision,  Apportion- 
ment of  Liens. 

Charges  for  Work  Done  on  a  Railroad  under 
two  distinct  contracts  cannot  be  blended  to- 
gether in  one  mechanic's  lien.  O'Connor  v. 
Current  River  R.  Co.,  ur  Mo.  185. 

15.  Assignee  of  Several  Claims.  —  Trueblood  v. 
Shellhouse,  19  Ind.  App.  91.  See  also  Smith 
v.  Newbaur,  144  Ind.  95. 

16.  Several  Buildings  on  Same  Lot.  —  Fitch  v. 
Baker,  23  Conn.  563;  Gardner  v.  Leek,  52 
Minn.  522. 

Contra.  —  Kezartee  v.  Marks,  15  Oregon  529. 
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for  the  same  structure.1  Under  some  statutes  it  is  held  that  claims  under 
different  contracts,3  or  for  work  done  or  materials  furnished  upon  distinct 
buildings  upon  separate  lots,3  or  upon  the  same  lot,'1  cannot  be  established. 
One  lien  cannot  be  enforced  upon  the  land  of  several  owners  for  labor  and 
materials  furnished  under  an  entire  contract.5 

vi.  Apportionment  of  Liens.  —  Under  some  statutes,  where  a  lien  is 
claimed  for  several  buildings,  the  amount  must  be  apportioned  among  the 
buildings  in  proportion  to  the  value  of  the  materials  furnished  or  labor  per- 
formed for  each  building,  and  a  statement  of  the  amount  apportioned  to  each 
building  must  be  filed  with  the  claim  of  lien.0  Under  other  statutes,  where 
several  buildings  are  erected  on  contiguous  lots  under  one  general  contract  a 
single  lien  may  be  enforced  without  apportionment,7  or,  at  his  option,  the 
claimant  may  file  separate  liens  against  each  building.8  But  where  the  work 
is  done  under  different  contracts  respectively  applicable  to  the  different  build- 
ings, or  to  different  parts  of  a  continuous  block  of  houses,  the  lien  must  be 
apportioned.9    Where  the  several  buildings  are  all  on  one  lot  or  tract  of  land, 


1.  Several  Claimants  May  Join. —  Hopkins  v. 
Jamieson-Dixon  Mill  Co.,  u  Wash.  308. 

2.  Claims  under  Different  Contracts.  —  Farnham 
v.  Davis,  79  Me.  282;  Badger  Lumber  Co.  v. 
SLepp,  157  Mo.  366;  O'Connor  v.  Current 
River  R.  Co.,  111  Mo.  185;  Dugan  v.  Higgs,  43 
Mo.  App.  161;  Hooven,  etc.,  Co.  v.  Feather- 
stone,  99  Fed.  Rep.  180;  Henry  v.  Mahone,  23 
Mo.  App.  83.  But  see  other  Missouri  cases 
cited  in  the  first  note  to  this  section. 

Claims  as  Subcontractor  and  as  Principal  Con- 
tractor. —  Simpson  v.  Cameron,  3  Pa.  Dist.  612, 
25  Pittsb.  Leg.  J.  N.  S.  (Pa.)  62. 

3.  Distinct  Buildings  on  Separate  Lots.  — 
Buckely  v.  Commercial  Nat.  Bank,  171  111. 
288,  citing  Culver  v.  El  well,  73  III.  536,  and 
Steigleman  v.  McBrida.  17  111.  300. 

4.  Distinct  Building  on  Same  Lot.  —  Wilcox  v. 
Woodruff,  61  Conn.  578,  29  Am.  St.  Rep.  222. 

5.  Land  Belonging  to  Several  Owners.  —  Rath- 
bun  v.  Havford,  5  Allen  (Mass.)  406.  See 
Stevens  v.  Lincoln,  114  Mass.  479.  See  also 
Compound  Lumber  Co.  v.  Fehlhammer  Plan- 
ing Mill  Co.,  59  Mo.  App.  661;  Kaufman- 
Wilkinson  Lumber  Co.  v.  Christophel,  59  Mo. 
App.  So. 

6.  Apportionment  Necessary  —  California.  — 
Warren  v.  Hopkins,  110  Cal.  506;  Dickenson 
v.  Bolyer,  55  Cal.  2S5.  See  Tredinnick  v.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78. 

Illinois.  —  Buckely  v.  Commercial  Nat. 
Bank,  171  111.  289;  Culver  v.  Elwell,  73  111. 
536;  Steigleman  v.  McBride,  17  111.  300. 

Maryland.  —  Plummer?'.  Eckenrode,  50  Md. 
225:  Okisko  Co.  v.  Matthews,  3  Md.  168. 

New  Jersey.  —  Johnson  v.  Algor,  (N.  J.  1900) 
47  Atl.  Rep.  571;  James  v.  Van  Horn,  39  N.  J. 
L.  353;  Morris  County  Bank  v.  Rockaway 
Mfg.  Co.,  16  N.  J.  Eq.  150. 

Pennsylvania.  —  Shannon  v.  Broadbent,  162 
Pa.  St.  194,  34  W.  N.  C.  (Pa.)  466;  Malone's 
Appeal,  79  Pa.  St.  481;  Hoffmaster  v.  Knupp, 
15  Pa.  Co.  Ct.  140;  Lucas  v.  Hunter,  11  Pa. 
Co.  Ct.  343.  See  also  Walter  T.  Bradley  Co. 
v.  Anderson,  20  Pa.  Co.  Ct.  236. 

Canada.  —  Currier  v.  Fricdrick,  22  Grant  Ch. 
(U.  C.)  243. 

As  Against  the  Interest  of  Third  Parties,  and 
when  by  the  statement  filed  with  the  clerk  of 
the  circuit  court  a  single  lien  is  claimed  upon 
distinct  lots  of  land,  such  claim  cannot  be 


apportioned  so  as  to  preserve  a  separate  lien 
upon  each  lot  where  there  is  nothing  in  the 
statement  to  indicate  the  amount  claimed 
against  each  lot  or  the  times  when  the  labor 
and  material  were  furnished  for  each.  Buckely 
v.  Commercial  Nat.  Bank,  171  111.  284;  Metz- 
ger  v.  McCann,  92  111.  App.  109;  Friedlaender 
v.  McCann,  91  III.  App.  415. 

The  Failure  to  Apportion  a  Joint  Claim  against 
several  houses  does  not  avoid  the  lien  as  to 
purchasers  for  value  without  notice.  Beitzel 
v.  Stair,  2  Pa.  Dist.  337. 

Waiver  of  Objection.  —  Reece  v.  Haymaker, 
25  Pittsb.  Leg.  J.  N.  S.  (Pa.)  74,  affiuned  164 
Pa.  St.  575. 

7.  Buildings  Erected  on  Contiguous  Lots  under 
Entire  Contract  —  Colorado.  —  Small  v.  Foley,  8 
Colo.  App.  435. 

Kansas.  —  Meixell  v.  Griest,  1  Kan.  App. 
145- 

Maryland.  —  Maryland  Brick  Co.  v.  Spil- 
man,  76  Md.  337,  35  Am.  St.  Rep.  431. 

Massachusetts. — See  Foster  v.  Cox,  123 
Mass.  45. 

Minnesota. — Johnson  v.  Salter,  70  Minn.  146. 
See  Knauft  v.  Miller,  45  Minn.  61. 

Missouri.  —  Walden  v.  Robertson.  120  Mo. 
38;  Bickel  v.  Gray,  81  Mo.  App.  653;  McAdow 
v.  Miltenberger,  75  Mo.  App.  346;  Twitchell  v. 
Devens,  45  Mo.  App.  283;  Heier  v.  Meisch,  33 
Mo.  App.  35. 

Texas.  —  Lyon  v.  Logan,  68  Tex.  521,  2  Am. 
St.  Rep.  511. 

Washington.  — Wheeler  v.  Ralph,  4  Wash. 
617.    See  Sullivan  v.  Treen,  13  Wash.  262. 

Where  materials  are  furnished  for  the  erec- 
tion of  several  houses  and  some  of  those  are 
sold  to  a  third  person,  a  maierialman  cannot 
charge  those  houses  for  materials  subsequently 
furnished  to  be  used  in  other  houses.  Ort- 
wine  v.  Caskey,  43  Md.  134. 

The  Lien  Paper  Need  Not  State  that  the  im- 
provements were  made  on  contiguous  lots, 
under  one  general  contract,  as  that  is  a  matter 
of  pleading.  Twitchell  v.  Devens,-  45  Mo. 
App.  283;  Bruce  v.  Hoos,  48  Mo.  App.  161. 

8.  Option  to  File  Separate  Liens.  —  Bickel  v. 
Gray,  81  Mo.  App.  653;  Walden  v.  Robertson, 
120  Mo.  38. 

9.  Different  Contracts,  —  Landers  v.  Dexter, 
106  Mass.  531;  Currier  v.  Friedrick,  22  Grant 
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to  which  they  are  all  appurtenant,  and  are  intended  to  be  occupied  and  used 
together,  a  single  lien  may  be  enforced  without  apportionment.1  So  where 
there  are  several  buildings  under  one  roof,  or  one  building  covering  several 
lots,  it  is  not  necessary  to  apportion  the  lien  between  the  several  lots. 2 

.  6.  Statement  by  Principal  Contractor  to  Owner  —  a.  Necessity.  —  In  a  few 
states  the  statute  provides  that  a  contractor  shall  not  have  a  lien  as  against 
the  owner  until  he  shall  furnish  him  with  a  sworn  statement  giving  the  num- 
ber and  names  of  subcontractors  and  employees,  the  rate  of  wages  or  terms  of 
contract,  and  the  amount  due  or  to  become  due  to  any  of  them  for  labor  or 
material.3  Compliance  with  the  statute  is  a  condition  precedent  to  the  right 
to  enforce  a  lien.4  The  statement  must  be  given  although  the  time  for  filing 
liens  by  subcontractors  has  expired.3  If  the  owner,  without  requiring  the 
contractor  to  furnish  him  the  statutory  statement,  pays  the  contractor  the  full 
contract  price,  he  is  nevertheless  liable  to  subcontractors  although  the  latter 
had  not  served  him  with  notice. e 

b.  Waiver.  —  It  seems  that  the  requirement  of  the  sworn  statement  as  a 
condition  precedent  cannot  be  waived  in  favor  of  the  contractor,7  at  least 
not  unless  the  circumstances  amount  to  an  estoppel.8 

7.  Filing  or  Recording  Contract  —  Necessity.  —  In  a  few  states,  where  the  con- 
tract is  in  writing,  the  contract  or  a  copy  thereof  must  be  filed  in  order  to 
secure  a  lien.9    Where  the  contract  is  not  in  writing  the  lien  is  secured  by 


Ch.  (U.  C.)  245.  See  also  Buckely  v.  Commer- 
cial Nat.  Bank,  171  111.  288,  affirming  62  111. 
App.  202. 

Contract  Providing  for  Apportionment.  —  Bal- 

lou  v.  Black,  17  Neb.  38g. 

1.  Where  Several  Buildings  Are  Situate  on  One 
Lot  or  Tract  —  California.  —  Tredinnick  v.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78;  Dicken- 
son v.  Bolyer,  55  Cal.  285.  See  Warren  v. 
Hopkins,  no  Cal.  506. 

Colorado.  —  Rico  Reduction,  etc.,  Co.  v. 
Musgrave,  14  Colo.  79. 

Connecticut.  —  See  also  Wilcox  v.  Woodruff, 
61  Conn.  578,  2g  Am.  St.  Rep.  222. 

Massachusetts. — Quimby  v.  Durgin,  148 
Mass.  104;  Gilbert  v.  Fowler,  116  Mass.  375; 
Wall  v.  Robinson,  115  Mass.  429.  See  also 
Whitfotd  v.  Newell,  2  Allen  (Mass.)  424. 

Minnesota.  —  Gardner  v.  Leek,  52  Minn.  522. 

Pennsylvania.  —  Lauman's  Appeal,  8  Pa.  Si. 
473;  Griel's  Appeal,  (Pa.  1887)  9  Atl.  Rep.  861. 

Utah.  —  Sal  t  Lake  Lithographing  Co.  v.  Ibex 
Mine,  etc.,  Co.,  15  Utah  443,  62  Am.  St.  Rep. 
944- 

Washington.  —  Sullivan  v.  Treen,  13  Wash. 
261. 

Canada.  —  But  see  Currier  v.  Friedrick,  22 
Giant  Ch.  (U.  C.)  243. 

2.  Several  Buildings  under  One  Roof  or  One 
Building  on  Several  Lots.  —  Christian  v.  Illinois 
Malleable  Iron  Co.,  92  111.  App.  320;  Schulen- 
burg  v.  Vrooman,  7  Mo.  App.  133.  But  see 
Hoffmaster  v.  Knupp,  15  Pa.  Co.  Ct.  140.  See 
also  Buckely  v.  Commercial  Nat.  Bank,  171  111. 
284,  affirming  62  111.  App.  202. 

A  mechanic's  lien  filed  against  a  "  building 
—  a  block  of  two  houses  commonly  called  a 
double  block,"  will  not  be  struck  off  because 
not  apportioned.  Pace  v.  Yost,  9  Kulp  (Pa.) 
357- 

3.  Sworn  Statement  Necessary.  —  Naughten  v. 
Palmer,  46  111.  App.  574;  Bonheim  v.  Meany, 
43  111.  App.  532;  Floyd  v.  Rathledge,  41  111. 
App.  370;  Curran  v.  Smith,  37  111.  App.  6c,; 


Conklin  v.  Plant,  34  111.  App.  264;  Wiltsie  v. 
Harvey,  114  Mich.  133. 

The  Notice  Is  Not  Required  of  a  Materialman  as 
distinguished  from  a  contractor.  Keir-Murray 
Mfg.  Co.  v.  Kalamazoo  Heat,  etc.,  Co.,  124 
Mich,  in;  Orr,  etc.,  Hardware  Co.  v.  Need- 
ham  Co.,  51  III.  App.  57. 

4.  Compliance  with  Statute  a  Condition  Prece- 
dent.—  Burnside  v.  O'Hara,  35  111.  App.  150; 
Kerr-Murray  Mfg.  Co.  Kalamazoo  Heat,  etc., 
Co.,  124  Mich,  in;  Dittmer  I-.  Bath,  117  Mich. 
571:  Wihsie  v.  Harvey,  114  Mich.  131;  Barnard 
v.  McLeod,  114  Mich.  73;  Martin  v.  Warren, 
109  Mich.  584. 

5.  Expiration  of  Time  for  Filing  Liens.  —  Mar- 
tin v.  Warren,  log  Mich.  584. 

6.  Payment  by  Owner  Without  Requiring  State- 
ment.—  Butler  v.  Gain,  128  III.  23;  Shaw  y. 
Chicago  Sash,  etc.,  Mfg.  Co.,  144  111.  520;  Mc- 
Grath  v.  Donaldson,  87  111.  App.  269;  Fair- 
bairn  v.  Moody,  116  Mich.  61;  Blitz  v.  Fields, 
115  Mich.  675;  Smalley  v.  Ashland  Brown- 
Stone  Co.,  114  Mich.  104;  Pinkston  v.  Young. 
104  N.  Car.  102.  See  also  Home  Lumber  Co. 
v.  Deisher,  gr  111.  App.  628. 

7.  Waiver  by  Owner.  ■ — Naughten  v.  Palmer, 
46  111.  App.  574;  Bonheim  ».  Meany,  43  111. 
App.  532;  Burnside  v.  O'Hara,  35  111.  App. 
150;  Dittmer  v.  Bath,  117  Mich.  571. 

An  attempted  waiver  by  the  owner  is  not 
binding  upon  the  mortgagee.  Dittmer  v. 
Bath,  117  Mich.  571. 

Nor  upon  adverse  lien  holders.  Wiltsie  v. 
Harvey,  114  Mich.  131. 

8.  Estoppel  in  Favor  of  Contractor.  —  Sterner  v. 
Haas,  10S  Mich.  4S8. 

In  Floyd  v.  Rathledge,  41  111.  App.  370,  the 
court  held  the  evidence  insufficient  to  justify 
a  finding  that  the  owner  had  waived  the  statu- 
tory requirement  that  the  contractor  should 
furnish  a  statement  of  the  number  and  names 
of  subcontractors,  etc. 

9.  Written  Contract  Must  Be  Filed.  —  Lyon  v. 
Elser,  72  Tex.  304;  Martin  v.  Roberts,  57  Tex. 
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filing  a  verified  account  in  the  manner  already  considered.1  Where  the 
claimant  is  unable,  without  fault  on  his  part,  to  procure  the  written  contract, 
he  is  excused  from  filing  it,  and  must  secure  his  lien  by  filing  the  account  as 
in  the  case  of  verbal  contracts.2 

The  Written  Contract  Required  to  Be  Filed  is  the  contract  by  virtue  of  which  the 
work  was  done  or  the  material  furnished,  and  not  any  subsequent  contract 
entered  into  between  the  parties  in  respect  to  the  matter.3  A  note  given 
after  completion  of  the  contract  for  the  amount  due  is  not  the  contract 
required  to  be  filed.4 

A  Contract  is  Written  when  all  of  its  terms  are  in  writing,  and  the  instrument 
is  orally  accepted  by  both  parties,  though  signed  by  only  one.5  A  written 
bid  and  an  oral  acceptance  do  not  constitute  a  written  contract  within  the 
meaning  of  the  statute.6 

Authentication.  —  The  written  contract  need  not  be  authenticated  or  acknowl- 
edged before  being  recorded.7 

8.  Notice  of  Intention  to  Sue.  —  In  Missouri,  before  the  commencement  of 
a  suit  to  foreclose  a  lien,  the  plaintiff  must  file  with  the  clerk  of  the  circuit 
court  a  notice  showing  when  and  before  what  justice  of  the  peace  such  suit 
will  be  instituted.8  It  is  immaterial  whether  the  notice  is  filed  simultaneously 
with  the  lien  account,  or  not,  so  that  it  is  filed  before  the  commencement  of 
the  suit.9 

9.  Settlement  Between  Contractor  and  Subcontractor.  —  Some  statutes  require 
that  the  subcontractor  must  have  a  written  settlement  with  the  contractor, 
and  must  give  such  settlement  to  the  owner  within  the  time  limited  by  the 
statute.  Such  a  statute  is  sufficiently  complied  with  by  filing  the  settlement 
with  the  clerk  withinsthe  time  allowed  for  filing  the  lien.  This  settlement  is 
not  in  the  nature  of  a  notice  that  a  lien  will  be  filed.  The  statute  does  not 
require  that  it  shall  be  given  at  any  prescribed  time  prior  to  filing  the  lien. 


564.;  Pool  v.  Wedemeyer,  56  Tex.  297;  Wright 
v.  Meyer,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
1122. 

In  Virginia  the  lien  may  be  acquired  by  filing 
either  the'  written  contract,  or  a  verified  ac- 
count. Pairo  v.  Bethell,  75  Va.  825;  Shackle- 
ford  v.  Beck,  80  Va.  575;  Merchants,  etc.,  Sav. 
Bank  v.  Dashiell,  25  Gratt.  (Va.)  621. 

Under  the  Nebraska  Statute,  an  original  con- 
tractor must  file  his  written  contract  or  a  copy 
thereof  with  the  verified  account.  Barnacle  v. 
Henderson,  42  Neb,  169;  Specht  v.  Stevens,  46 
Neb.  874.  But  a  subconi ractor  need  not  do 
this.    Garlichs  v.  Donnelly,  42  Neb.  57. 

1.  Verbal  Contract.  —  Warner  Elevator  Mfg. 
Co.  v.  Maverick,  88  Tex.  490;  Lyon  v.  Elser, 
72  Tex.  305;  Riter  v.  Houston  Oil  Refining, 
etc.,  Co.,  19  Tex.  Civ.  App.  516;  Whiteselle  v. 
Texas  Loan  Agency,  (Tex.  Civ.  App.  1894)  27 
S.  W.  Rep.  309.  See  also  the  preceding  note, 
and  see  supra,  this  section,  5.  Filing  and  Re- 
cording Statement  of  Claim. 

Where  the  contraci  between  the  owner  and 
the  materialman  is  verbal,  the  fact  that  the 
affidavit  alleges  that  the  contract  was  in  writing 
does  not  estop  him  from  showing  lhat  the  con- 
tract was  verbal,  nor  render  the  verified  ac- 
count of  items  incompetent  evidence.  Barnacle 
v.  Henderson.  42  Neb.  169. 

The  Terms  of  a  Verbal  or  Implied  Contract  need 
not  be  set  out  with  the  bill  of  particulars  in  the 
paper  to  be  recorded.  Pool  v.  Wedemeyer,  56 
Tex.  297. 

2.  Warner  Elevator  Mfg.  Co.  v.  Maverick,  88 
Tex.  497. 


Where  the  contract  consisted  of  letters,  some 
of  which  were  written  by  the  lienor,  and  were 
not  in  his  possession,  he  could  fix  his  lien 
by  filing  a  bill  of  items.  Riter  v.  Houston 
Oil  Refining,  etc.,  Co.,  19  Tex.  Civ.  App. 
516. 

3.  Original  or  Subsequent  Contract.  —  Lyon  if. 
Elser,  72  Tex.  305;  Lyon  v.  Ozee,  66  Tex.  96; 
Reese  v.  Corlew,  60  Tex.  70;  Tinsley  v.  Boy- 
kin,  46  Tex.  599. 

4.  Note  Given  for  Amount  Due.  —  Lyon  v. 
Elser,  72  Tex.  304;  Lyon  v.  Ozee,  66  Tex.  95; 
Reese  v.  Corlew,  60  Tex.  70;  Tinsley  v.  Boy- 
kin,  46  Tex.  599. 

5.  What  Is  a  Written  Contract.  —  Martin  v. 
Roberts,  57  Tex.  564. 

6.  Written  Bid  and  Oral  Acceptance.  —  Specht 
v.  Stevens,  46  Neb.  874. 

Acceptance  by  Telegraph.  —  Proposals  by  the 
contractor,  embodied  in  writing  and  sent  to  the 
owner  and  by  him  accepted  by  telegram,  con- 
stitute a  contract  in  writing  within  the  mean- 
ing of  the  statute.  Warner  Elevator  Mfg.  Co. 
v.  Maverick.  88  Tex.  489. 

7.  Authentication  of  Written  Contract.  —  Pope 
v.  Graham,  44  Tex.  196. 

8.  A  Notice  of  Suit  on  a  mechanic's  lien  be- 
fore a  justiceof  the  peace  sufficiently  com  plies 
with  the  statute  in  giving  the  name  of  the 
justice  in  full,  without  adding  his  local  ad- 
dress. A  notice  is  properly  signed  by  the 
plaintiff's  agent  or  attorney,  as  such.  Heier 
v.  Meisch,  33  Mo.  App.  35. 

9.  Time  of  Filing  — Schroeder  v.  Muelier  33 
Mo.  App.  28. 
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Its  purpose  is  to  protect  the  owner  and  contractor  against  the  lien  of  the 
laborer. 1 

10.  Lien  on  Amount  Due  Public  Contractors.  —  In  several  states  statutes 
exist  giving  subcontractors  a  lien  upon  the  amount  due  contractors  for  public 
works.  This  lien  is  to  be  secured  by  serving  upon  or  filing  with  a  designated 
officer  a  written  notice  in  accordance  with  the  statute,  before  payment  has 
been  made  to  such  contractor,  and  within  the  time  prescribed  by  the  statute.2 
The  notice  need  not  be  filed  and  recorded  as  in  the  case  of  an  ordinary 
mechanic's  lien.3 

XV.  Amount  Secured  by  Lien  —  1.  Classes  of  Liens  and  General  Extent 

of  Each  —  a.  Liens  of  Contractors. — The  contractor,  or  one  who 
expressly  or  impliedly  contracts  with  the  owner  himself,  his  agent,  or  other 
person  having  direct  authority  to  bind  the  premises,  has,  of  course,  a  d;rect 
lien  under  the  statute;  and  the  extent  of  the  lien,  the  amount  secured  by  it, 
is,  generally  speaking,  determined  by  the  contract  between  the  parties  and 
the  state  of  their  accounts.4 

b.  Liens  of  Subcontractors,  Materialmen  and  Laborers  —  (i)  Di- 
rect or  Absolute  Liens  —  fa)  Decisions  Upholding  Their  Validity.  —  One  of  the  two  gen- 
eral classes  of  those  mechanics' -lien  laws  which  confer  the  right  to  a  lien  upon 
subcontractors,  materialmen,  and  laborers  who  perform  Avork  and  labor  or 
furnish  materials  under  agreements  with  contractors  or  subcontractors,  but 
have  no  direct  contractual  relation  with  the  owner,  gives  them  direct  or  abso- 
lute liens  upon  the  premises.  Under  such  statutes  it  has  generally  been  held 
that  the  extent  of  the  lien  is  in  no  way  limited  or  affected  by  the  state  of  the 
accounts  between  the  owner  and  the  contractor  at  the  time  when  it  is  per- 
fected, or  by  provisions  in  the  contract  fixing  the  time  or  times  of  payment, 
and  it  is  immaterial  that  the  premises  may  thus  be  charged  for  a  larger  sum 
than  the  owner  has  agreed  to  pay  the  contractor,  unless  the  statute  itself 
declares  that  the  lien  or  the  aggregate  amount  of  the  liens  shall  not  exceed 
the  original  contract  price.  The  statute,  it  is  held,  enters  into  the  contract,  and 
the  owner  must  protect  himself  against  double  payments ;  and  as  there  are 
ways  of  doing  this,  as  by  requiring  the  contractor  to  give  a  bond  or  to  agree 
that  the  contract  price  shall  be  retained  until  the  expiration  of  the  statutory 
time  for  filing  liens,  he  is  not  denied  the  equal  protection  of  the  laws, 
restrained  in  his  freedom  of  contract,  or  deprived  of  his  property  without  due 
process  of  law,  within  state  and  federal  constitutional  prohibitions. 5 

1.  Settlement  Between  Contractor  and  Subcon-  York,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
tractor. —  Bundy  v.  Keokuk,  eic,  R.  Co.,  49  3S0;  Bell  v.  Vanderbilc,  12  Daly  (N.  Y.)46~; 
Iowa  207.  See  also  Brooks  v.  Burlington,  Thompson  f.  Milwaukee,  69  Wis.  492;  Yellow 
etc.,  R.  Co.,  101  U.  S.  443;  Mears  v.  Slubbs,  Pine  Co.  v.  Board  of  Education,  (Supm.  Ct. 
45  Iowa  675.  Spec.  T.)  15  Misc.  (N.  Y.)s8,  distinguishing  Bell 

2.  Filing  Notice  with  Public  Officer.  —  Spald-  v.  New  York,  105  N.  Y.  139. 

ing  Lumber  Co.  v.  Brown,  171  III.  487;  Mc-  3.  Recording  Unnecessary.  — Smith  v.  Bell,  70 

Donald  v.  New  York,  (Supm.  Ct.  Sp:c.  T.)  29  III.  App.  490. 

Misc.  (N.  Y.)  504.  4.  See  generally  supra,  this  title.  Who  May 

Verification  of  Notice.  —  McDonald  v.  New  Subject  Property  to  Lien;  In  Whose  Favor  and 

York,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  for  What  Lien  May  Exist;  Contract  under  Which 

504,  58  N.  Y  App.  Di v.  73.  Lien  Acquired. 

Necessity  of  Jurat.  —  McGillivray  v.  District  Percentage  on  Cost  of  Labor  and  Material  as 

Tp.,  96  Iowa  629.  Compensation.  —  Under  a  contract  containing  a 

Amendment.  —  McGillivray  v.   District  Tp.,  provision  that  the  contractors  were  to  receive 

9?i  Io*va  629.  "  for  such  work,  as  compensation,  the  cost  of 

Estoppel  to  Question  Statement.  —  McGillivray  labor  and  material  used  therein,  and  ten  per 

v.  District  Tp.,  96  Iowa  629.  cent,  added  thereto  as  profit,"  they  are  entitled 

Time  of  Filing.  —  Breneman  y,  Harvey,  70  to  a  lien  not  only  for  the  cost  of  the  labor  and 

Iowa  479;  Smith  f.  New  York,  (Supm.  Ct.  material  furnished  by  them  and  ten  per  cent. 

Spec.  T.)  32  Misc.  (N.  Y.)  380.  added,    but   also  for   ten    per  cent,  on  the 

With  What  Officer. — Sanitary  Dist.  v.  Phcenix  amounts  they  paid  to  subcontractors.  Hamil- 

Powder  Mfg.  Co.,  79  111.  App.  36;  Green  Bay  ton  v.  Coogan,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 

Lumber  Co.  v.  Thomas,  106  Iowa  420;  Mechan-  677,  31  Abb.  N.  Cas.  (N.  Y.)  297. 

ics',  etc.,  Nat.  Bank  v.  Winant,  49  Hun  (N.  5.  Decisions  Upholding  Director  Absolute  Lien 

Y.)  607,  1  N.  Y.  Supp.  659;  Smith  v.  New  — United  Slates.  —  City  of  Salem,  7  Sawy.  (U. 
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(b)  Decisions  Denying  Their  Validity.  —  In  a  few  jurisdictions  lien  laws  which  thus 
in  terms  give  direct  liens  to  subcontractors,  materialmen,  and  laborers  having 
no  contractual  relations  with  the  owner  except  through  the  original  contract, 


S.)  477,  followed  10  Fed.  Rep.  847;  Central 
Trust  Co.  v.  Richmond,  etc.,  R.  Co.,  31  U.  S. 
App.  675;  Richmond,  etc.,  Constr.  Co.  v.  Rich- 
mond, etc.,  R.  Co.,  31  U.  S.  App.  704. 

Colorado. —  Sayre-Newton  Lumber  Co.  71. 
Union  Rank,  6  Colo.  App.  541;  Charles  v.  E. 
F.  Hall.ick  Lumber,  etc.,  Co.,  22  Colo.  283. 
These  two  cases  were  decided  under  the  lien 
law  of  1889.  The  lien  laws  in  force  before 
1889  were  construed  to  give  only  a  right  to  a 
lien  subject  to  the  terms  of  the  original  con- 
tract, the  premises  not  being  liable  for  more 
than  the  sum  due  from  the  owner  to  the  con- 
tractor. Jensen  v.  Brown,  2  Colo.  694;  Mc- 
Intire  v.  Birnes,  4  Colo.  285;  Epley  v.  Scherer, 
5  Colo.  536;  Tabor  v.  Armstrong,  9  Colo.  285. 

Florida.  —  Laws  1897,  p.  122. 

Hawaii.  — Allen  v.  Redward,  10  Hawaii  151; 
Pacific  Hardware  Co.  v.  Lincoln,  12  Hawaii 
358. 

Illinois.  —  Under  an  early  mechanic's-lien 
law,  Act  of  1869,  and  existing  railroad-lien 
statute.  Havighorst  v.  Lindberg,  67  111.  463; 
Nesbitt  v.  Dickover,  22  111.  App.  140;  St. 
Louis,  etc.,  R.  Co.  v.  Kerr,  153  III.  18,2,  affirm- 
ing 48  111.  App.  496.  See  also  the  title  Rail- 
roads. 

Indiana.  —  Colter  v.  Frese,  45  Ind.  96;  Craw- 
fordsville  v.  Johnson,  51  Ind.  397;  Crawford 
v.  Crockett,  55  Ind.  220;  Merritt  v.  Pearson, 
58  Ind.  385;  Andis  v.  Davis,  63  Ind.  17;  Can- 
non v.  Helfrick,  99  Ind.  164;  Indiana,  etc.,  R. 
Co.  v.  Larrew,  130  Ind.  368;  Smith  v.  New- 
baur,  144  Ind.  95;  Jenckes  v.  Jenckes,  145 
Ind.  624;  Brigham  v.  Dewald,  7  Ind.  App.  115; 
Clark  v.  Huey,  12  Ind.  App.  224;  Caultield  v. 
Polk,  17  Ind.  App.  429. 

Kansas.  —  Shellabarger  v.  Thayer,  15  Kan. 
619;  Clough  v.  McDonald,  18  Kan.  114,  fol- 
lowed m  Macdonald  r.  Seaton,  27  Kan.  672;  Wil- 
son v.  School  Dist.  No.  2,  17  Kan.  104;  Chicago 
Lumber  Co.  v.  Allen,  52  Kan.  795;  Nixon  v. 
Cydon  Lodge,  56  Kan.  298;  Main  St.  Hotel 
Co.  v.  Horton  Hardware  Co.,  56  Kan.  448. 

Kentucky.  —  Hightowert.  Bailey,  (Ky.  1900) 
56  S.  W.  Rep.  147. 

Maine. — SpcSord  v.  True,  33  Me.  283,  54 
Am.  Dec.  621;  Atwood  v.  Williams,  40  Me. 
409. 

Maryland. — Shoop  v.  Powles,  13  Md.  304, 
distinguishing  Thomas  v.  Barber,  10  Md.  380; 
Sodini  v.  Winter,  32  Md.  130;  Treusch  v. 
Shryock,  51  Md.  162;  Ammendale  Normal 
Institute  v.  Anderson,  71  Md.  128. 

Massachusetts.  —  Bowen  v.  Phinney,  162 
Mass.  593,  44  Am.  St.  Rep.  391;  Daley  v. 
Legate,  169  Mass.  257;  Perry  v.  Potashinski, 
i6g  Mass.  351. 

Minnesota.  —  O'Neil  v.  St.  Olaf's  School,  26 
Minn.  329;  Bohn  v.  McCarthy,  29  Minn.  23; 
Laird  v.  Moonan,  32  Minn.  358;  Bardwell  v. 
Mann,  46  Minn.  285.  But  see  Meyer  v.  Ber- 
landi,  39  Minn.  438,  12  Am.  St.  Rep.  663;  St. 
Paul  Foundry  Co.  v.  Wegmann.  40  Minn.  419. 

Missouri.  —  Henry,  etc.,  Co.  v.  Evans,  97 
Mo.  47,  overruling  Henry  v.  Hinds,  18  Mo. 
App.  497;  Ittner  v.  Hughes,  133  Mo.  679;  Chil- 
ton v.  Lindsay,  38  Mo.  App.  57;   Thayer  v. 


Williams,  65  Mo.  App.  673.  Contra,  on  the 
question  of  limiting  the  aggregate  amount  of 
the  liens  to  the  original  contract  price,  Gar- 
nett  v.  Berry,  3  Mo.  App.  197,  cited  in  Schroe- 
der  v.  Mueller,  33  Mo.  App.  28. 

Montana.  —  Merrigan   v.  English,  9  Mont.' 
113;  Gould  v.  Barnard,  14  Mont.  335;  Duignan 
v.  Montana  Club,  16  Mont.  189. 

Nebraska.  —  Ballou  v.  Black,  21  Neb.  131; 
Colpetzer  v.  Trinity  Church,  24  Neb.  113;  Gar- 
lichs  v.  Donnelly,  42  Neb.  57. 

Nevada.  —  Hunter  v.  Truckee  Lodge  No.  14, 
14  Nev.  24;  Lonkey  v.  Cook,  15  Nev.  58. 

New  Mexico.  —  Hobbs  v.  Spiegelberg,  3  N. 
Mex.  222. 

New  York.  —  Under  early  mechanic's-lien 
statutes,  Laws  1852,  c.  384;  Laws  1854,  c.  402. 
Blauvelt  v.  Woodworth,  31  N.  Y.  285;  Glacius 
v.  Black,  67  N.  Y.  563,  reversing  on  other 
grounds  4  Hun  (N.  Y.)  91. 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46. 

Oregon.  —  Ainslie  v.  Kohn,  16  Oregon  363; 
The  Victorian,  24  Oregon  121,41  Am.  St.  Rep. 
838;  Watson  v.  Noonday  Min.  Co.,  37  Oregon 
287.  By  provision  in  the  statute  payments 
can  be  made  by  the  owner  or  the  contractor  if 
the  amount  is  distributed  among  those  who 
have  labored  upon  or  furnished  material  to  be 
used  in  the  structure.  Watson  v.  Noonday 
Min.  Co.,  37  Oregon  287. 

Pennsylvania.  —  White  v.  Miller,  18  Pa.  St. 
52;  Taylor  v.  Murphy,  148  Pa.  St.  337,  33  Am. 
St.  Rep.  825,  30  W.  N.  C.  (Pa.)  27.  See  also 
McElroy  v.  Braden,  152  Pa.  St.  78,  31  W.  N. 
C.  (Pa.)  196.  Compare  Campbell  v.  Scaife,  1 
Phila.  (Pa.)  187,  8  Leg.  Int.  (Pa.)  74. 

Rhode  Island.  —  Gurney  v.  Walsham,  16  R. 
I.  698. 

South  Dakota.  —  Albright  v.  Smith,  2  S.  Dak. 
577.  affirmed  on  rehearing  3  S.  Dak.  631,  In 
this  case  the  court  doubted  whether  the  lien  or 
the  aggregate  amount  of  the  liens  could  con- 
stitutionally be  allowed  in  excess  of  what  the 
owner  was  to  pay  for  the  building,  but  did  not 
decide  the  question. 

Tennessee.  —  Cole  Mfg.  Co.  v.  Falls.  90  Tenn. 
466,  followed  in  Reeves  v.  Henderson,  go  Tenn. 
521;  Green  v.  Williams,  92  Tenn.  220. 

Utah.  —  Lender  the  early  lien  law,  2  Comp. 
Laws  1888,  3,  3806  et  sea.,  the  lien  was  held 
to  relate  back  only  10  the  time  when  the  claim- 
ant commenced  to  perform  the  work  and  labor 
or  furnish  the  materials,  if  he  had  not  per- 
fected it  by  serving  the  owner  with  notice  im- 
mediately upon  entering  into  his  contract,  as 
he  might  do  under  the  law;  and  payments 
made  prior  to  that  time  and  in  accordance  with 
the  provisions  of  the  original  contract  were 
protected.  Teahen  v.  Nelson,  6  Utah  363; 
Morrison  v.  Carey-Lombard  Co.,  9  Utah  70; 
Cary-Lombard  Lumber  Co.  7j.  Partridge,  10 
Utah  322;  Morrison  v.  Inter-Mountain  Salt  Co., 
14  Utah  201.  This  construction  has  been 
embodied  into  the  existing  law,  Rev.  Stat. 
Utah  1898,  §  1373. 

Virginia.  —  Under  early  mechanic's-lien 
statute,  Acts  1874-75,  p.  437.  Shenandoah  Yal- 
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at  the  same  time  disregarding  the  provisions  of  that  agreement  as  to  the  time 
or  times  of  payment  and  the  state  of  the  accounts  thereunder  at  the  time  the 
lien  is  perfected,  have  been  declared  unconstitutional  and  void.1 

Judicially  Construed  as  Giving  Only  Lien  by  Subrogation.  —  In  still  other  jurisdictions 
it  has  been  either  tacitly  or  expressly  held  that  to  construe  such  laws  as  giv- 
ing liens  thus  extensive  would  render  them  invalid;  and  they  have  been 
judicially  construed  to  give  only  a  right  to  a  lien  subject  to  the  terms  of  the 
original  contract,  the  premises  not  being  liable  for  an  amount  in  excess  of 
that  due  from  the  owner  to  the  contractor  at  the  time  the  lien  becomes  fixed, 
or  subsequently.2 


ley  R.  Co.  v.  Miller,  80  Va.  821;  Norfolk,  etc., 
R.  Co.  v.  Howison,  81  Va.  125.  See  also  Roa- 
noke Land,  etc.,  Co.  v.  Karn,  80  Va.  589. 

Washington.  — Spokane  Mfg.,  etc  ,  Co.  v. 
McChesney,  I  Wash.  609;  Griffith  v.  Maxwell, 
20  Wash.  403, 

Wisconsin.  —  Hall  v.  Banks,  79  Wis.  229; 
Mallory  v.  La  Crosse  Abattoir  Co.,  So  Wis. 
170;  Seeraan  v.  Biemann,  108  Wis.  365,  dis- 
tinguishing Goodman  v.  Baerlocher,  88  Wis. 
287,  43  Am.  St.  Rep.  893.  See  Wright  v.  Pohls, 
83  Wis.  560. 

Effect  of  Such  Laws.  —  Such  laws  concern  the 
amount  for  which  a  subcontractor,  or  a 
materialman  or  laborer  under  him,  may  have 
a  lien  against  the  building  and  premises  of 
the  owner,  and  do  not  in  any  manner  affect 
the  question  as  to  what  may  or  may  not 
wholly  defeat  the  lien  or  deprive  him  of  any 
lien  at  all.  Goodman  v.  Baerlocher,  88  Wis. 
287,  43  Am.  St.  Rep.  893,  distinguished  in 
Sjainan  v.  Biemann,  108  Wis.  365.  See  also 
Central  Trust  Co.  v.  Richmond,  etc.,  R.  Co., 
31  U.  S.  App.  675.  See  infra,  this  title, 
Waiver  and  Loss. 

Where  Contract  Price  Is  Payable  in  Stocks. 
— 'Under  a  statute  which  limits  the  aggregate 
amount  of  all  iiens  to  the  contract  price  agreed 
upon  between  the  owner  and  the  contractor, 
if  such  price  is  payable  in  stocks  and  bonds 
their  market  value  at  the  lime  they  were  to  be 
delivered  under  the  contract  should  be  taken 
in  ascertaini ng  the  amount  available  for  dis- 
tribution. Central  Trust  Co.  v.  Richmond, 
etc.,  R.  Co.,  31  U.  S.  App.  675. 

1.  Decision  Denying  Validity  of  Direct  Lien 
Laws  — Alabama.  —  Randolph  v.  Builders,  etc., 
Supply  Co.,  106  Ala.  501 ;  Chalifoux  v.  Sanders, 
106  Ala.  672;  Greene  v.  Robinson,  no  Ala. 
503;  McConnell  v.  Meridian  Sash,  etc.,  Fac- 
tory, 112  Ala.  584;  Selma  Sash,  etc..  Factory 
v.  Stoddard,  116  Ala.  251. 

Iowa.  —  See  Stewart  v.  Wrighl,  52  Iowa  335. 

Michigan.  — John  Spry  Lumber  Co.  v.  Sault 
Sav.  Bank  L.  &  T.  Co.,  77  Mich.  199,  18  Am. 
St.  Rep.  396;  Mellis  v.  Race,  78  Mich.  80; 
Snell  v.  Race,  78  Mich.  334;  Koepke  v.  Dyer, 
80  Mich.  311;  Kirkwood  v.  Hoxie,  95  Mich.  62, 
35  Am.  St.  Rep.  549. 

Ohio.  —  Palmer  v.  Tingle,  55  Ohio  St.  435, 
affirming  6  Ohio  Cir.  Dec.  709,  9  Ohio  Cir.  Ct. 
708,  3  Ohio  Dec.  573,  overruling  in  effect  Gim- 
b?rt  v.  Heinsath,  5  Ohio  Cir.  Dec.  176,  n  Ohio 
Cir.  Ct.  339;  McCune  v.  Snyder,  8  Ohio  Dec. 
316. 

Contra.  —  Jones  v.  Great  Southern  Fireproof 
Hotel  Co.,  (C.  C.  A.)  86  Fed.  Rep.  370,  revers- 
ing 79  Fed.  Rep.  477. 

2,  Decisions  Judicially  Construing  Laws  as  Giv- 
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ing  Only  Liens  by  Subrogation  —  California.  — 
Mechanics'-lien  laws  piiot  to  the  Actof  March 
18,  1885.  Cahoon  v.  Levy,  6  Cal.  295.  65  Am. 
Dec.  515,  Knowles  v.  Joost,  13  Cal.  620;  Mc- 
Alpin  v.  Duncan,  16  Cal.  127;  Dore  v.  Sellers, 
27  Cal.  588;  Davis  v.  Livingston,  29  Cal.  283; 
Blythe  v.  Poultney,  31  Cal.  234;  Henley  v. 
Wadsworth,  38  Cal.  356;  Whittier  v.  Wilbur, 
48  Cal.  175;  Renton  v.  Conley,  49  Cal.  185; 
Wells  v.  Cahn,  51  Cal.  423;  Dingley  v.  Greene, 
54  Cal.  333,  54  Cal.  597;  Rosen kranz  v.  Wag- 
ner, 62  Cal.  151;  VVhitiier  v.  Hollister,  64  Cal. 
283;  Wilson  v.  Barnard.  67  Cal.  422;  Turner 
v.  Strenzel,  70  Cal.  28;  McCants  v.  Bush,  70 
Cal.  125;  Wiggins  v.  Bridge,  70  Cal.  437; 
Walsh  v.  McMenomy,  74  Cal.  356;  Kellogg  v. 
Howes,  81  Cal.  170;  Latson  v.  Nelson,  11  Pac. 
Coast  L.  J.  589.  cited  in  O'Donnell  v.  Kramer, 
65  Cal.  353.  The  Act  of  March  28,  1S85,  and 
subsequent  acts  affect  only  contracts  where  the 
price  agreed  upon  between  the  owner  and 
contractor  exceeds  one  thousand  dollars;  as 
to  contracts  for  a  less  sum  this  construction 
still  obtains.  Kerckhoff-Cuzner  Mill,  etc., 
Co.  v.  Cummings,  86  Cal.  22;  Schmid  v. 
Busch,  97  Cal.  1S4;  Gibson  v.  Wheeler,  no 
Cal.  243;  Denison  v.  Burrell.  119  Cal.  180; 
Southern  California  Lumber  Co.  v.  Jones,  (Cal. 
1901)  65  Pac.  Rep.  378. 

Connecticut.  —  Mechanic's-lien  law  of  1855. 
Spaulding  v.  Thompson  Ecclesiastical  Soc,  27 
Conn.  573. 

District  of  Columbia.  — Whelan  v.  Young,  21 
D.  C.  51;  Herrell  v.  Donovan,  7  App.  Cas.  (D. 
O322;  Riggs  F.  Ins.  Co.  v.  Shedd,  16  App. 
Cas.  (D.  C.)  150.  Compare  Spalding  v.  Dodge, 
6  Mackey  (D.  C.)  286. 

Georgia.  —  Under  early  lien  law.  Irwin  Rev. 
Code  Ga.,  §  1959;  Guernsey  v.  Reeves,  5S  Ga. 
290. 

Texas.  —  Under  an  early  mechanic's-lien 
law.  Act  of  March  2S,  1885.  Fullenwider 
Longmoor,  73  Tex.  4S0;  Dudley  v.  J  ones,  77 
Tex.  69;  Burt  v  Parker  County,  77  Tex.  338; 
Ricker  v.  Schadt,  5  Tex.  Civ.  App.  460;  Dud- 
ley v.  Jones,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  994. 

Acts  of  like  import  passed  prior  to  1885  re- 
ceived the  same  construction  as  to  the  extent 
of  the  subcontractor's  right  against  the  owner; 
but  were  further  construed  not  to  give  a  lien 
upon  the  premises  at  all,  but  merely  a  per- 
sonal action  against  the  owner.  Shields  v. 
Morrow,  51  Tex.  393,  explainin°  Waldroff  <-. 
Scott,  46  Tex.  r;  Horan  v.  Frank,  51  Tex.  401; 
Loonie  v.  Frank,  51  Tex.  406;  Pool  v.  Sanford. 
52  Tex.  621;  Sens  v.  Trentune,  54  Tex.  21S; 
Harris  County  v.  Campbell,  68  Tex.  22,  2  Am. 
St.  Rep.  467;  Clark  v.  Gillespie,  70  Tex.  513. 
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(2)  Liens  by  Subrogation  —  (a)  in  General.  —  The  other  general  class  of  lien 
laws  conferring  upon  subcontractors,  materialmen,  and  laborers  the  right  to 
liens,  limits  the  amount  for  which  a  lien  can  be  secured  to  sums  which  are 
justly  due  under  the  original  contract  at  the  time  the  lien  is  perfected  or  which 
become  due  thereafter  —  either  specifically  or  in  terms  which  warrant  such  con- 
struction. The  notice  of  lien  operates  as  a  sort  of  equitable  garnishment,  the 
lien  claimant  being  subrogated  pro  tanto  to  the  rights  of  the  person  for  whom 
he  performed  the  work  and  labor  or  furnished  the  materials.1 


Corporation  Owners. — -Decisions  upholding 
ihe  validity  of  direct  lien  laws  which  deal  with 
corporations  constructing  and  operating  rail- 
roads and  other  public  works,  have  been  dis- 
tinguished from  those  dealing  with  the  rights 
of  natural  persons,  on  the  ground  that  the 
plenary  power  of  the  state  over  the  former 
enables  it  to  control  the  existence  and  exercise 
of  such  franchises  within  the  territorial  limits 
of  the  state,  by  any  conditions  which  it  thinks 
proper.  Herrell  v.  Donovan,  7  App.  Cas.  (D. 
C.)  322,  distinguishing  Central  Trust  Co.  v. 
Richmond,  etc.,  R.  Co.,  31  U.  S.  App.  675. 

1.  Liens  by  Subrogation  —  United  States.  — 
Central  Trust  Co.  v.  Bridges,  16  U.  S.  App. 
115;  sub  nom.  Central  Trust  Co.  v.  Condon,  31 
U.  S.  App.  387. 

Alabama.  —  Geiger  v.  Hussey,  63  Ala.  338, 
followed  in  Willingham  v.  Long,  70  Ala.  587; 
Childers  Greenvville,  69  Ala.  103;  Pensa- 
cola  R.  Co.  v.  Schaffer,  76  Ala.  233;  Trammell 
v.  Hudmon,  78  Ala.  222;  Lee  v.  Wimberly, 
102  Ala.  539;  Greene  v.  Robinson,  no  Ala. 
503;  Nunnally  v.  Dorand,  no  Ala.  539. 

Connecticut.  —  White  v.  Washington  School 
Dist.  42  Conn.  541;  Wateibury  Lumber,  etc., 
Co.  v.  Coogan,  73  Conn.  519. 

Florida.  —  Under  early  lien  law.  Wylly 
Academy  v.  Sanford,  17  Fla.  162. 

Georgia.  —  Under  the  existing  lien  law  and 
an  early  law,  Code  1S82.  §  1979.  Sparks 
v.  Dunbar,  102  Ga.  129;  Heard  v.  Holmes, 
(Ga.  1901)  38  S.  E.  Rep.  393;  Allen  v.  Schwei- 
gert,  (Ga.  1901)  38  S.  E.  Rep.  397. 

Illinois.  —  Under  early  mechanics'-lien  laws 
of  1874  and  1887.  Prescott  v.  Maxwell,  48  111. 
82;  Schultz  v.  Hay,  62  111.  157;  Culver  v.  El- 
well,  73  III.  536;  Metz  v.  Lowell,  83  111.  565; 
Shaw  v.  Chicago  Sash,  etc.,  Mfg.  Co.,  144  111. 
520,  reversing  44  111.  App.  618;  Cary  Lombard 
Lumber  Co.  v.  Fullen  wider,  150  111.  629;  Doug- 
las v.  McCord,  12  111.  App.  278;  Nesbitt  v. 
Dickover,  22  III.  App.  140;  Gain  v.  Butler,  29 
111.  App.  425,  affirmed  128  111.  23;  Marski  v. 
Simmerling,  46  111.  App.  531;  Julin  v.  Ristow 
Poths  Mfg.  Co.,  54  III.  App.  460;  Hruby  v. 
Vokoun,  57  111.  App.  194;  Foster  v.  Swaback, 
kR  111.  App.  581;  Schmelzer  v.  Chicago,  etc., 
Mfg.  Co.,  85  111.  App.  596;  McGrath  v.  Don- 
aldson, 87  111.  App.  269.  Contra  as  to  pay- 
ments made  by  the  owner  to  the  contractor 
under  the  law  of  1S87  without  requiring  from 
the  latter  the  sworn  statement  provided  for 
therein:  Conklin  v.  Plant,  34  III.  App.  264; 
Hughes  v.  Russell,  43  111.  App.  430;  Hintze  v. 
Weiss,  45  111.  App.  220. 

Iowa. — Cutlet  v.  McCormick,  48  Iowa  406; 
Stewart  v.  Wright,  52  Iowa  335;  Roland  v. 
Centerville,  etc.,  R.  Co.,  61  Iowa  380;  Andrews 
v.  Burdick,  62  Iowa  714;  Jones,  etc..  Lumber 
Co.  v.  Murphy,  64  Iowa  165;  Wickham  v. 
Munroe,  89  Iowa  666;  Epeneter  v.  Montgomery 


County,  98  Iowa  159;  Simonson  Bros.  Mfg. 
Co.  v.  Citizens  State  Bank,  105  Iowa  264; 
Beach  v.  Wakefield,  107  Iowa  567;  Iowa  Stone 
Co,  v.  Crissman,  (Iowa  1900)  83  N.  W.  Rep.  794. 

Kentucky.  —  Under  early  mechanic's-lien 
law.  Hightower  v.  Bailey,  CKy.  igoo)  56  S.  W. 
Rep.  147;  Kinsy  v.  Eilerman  (Ky.  1901)  62  S. 
W.  Rep.  1009;  Heybach  v.  Meredith,  4  Ky.  L. 
Rep.  1000;  Hardin  v.  Paul,  7  Ky.  L.  Rep.  525, 
9  Ky.  L.  Rep.  488;  Fitzpatrick  v.  M.  E.  Church, 
9  Ky.  L.  Rep.  359;  Meir  v.  Lewis,  10  Ky.  L. 
Rep.  773. 

Louisiana.  —  Nolte  v.  Creditors,  6  Mart.  N. 
S.  (La.)  169;  Florance  v.  Mercier,  2  La.  487; 
Baldwin  v.  Wood,  11  La.  454;  Hale  v.  Wills. 
3  La.  Ann.  504;  McLaughlin  v.  Goodchaux, 
7  La.  Ann.  101;  Rousselot  v.  Kirwin,  8  La. 
Ann.  300,  cited  in  Louisiana  Molasses  Co. 
v.  Le  Sassier,  52  La.  Ann.  2070;  Moores  v. 
Wire,  8  La.  Ann.  382;  Savage  v.  Holmes,  15 
La.  Ann.  335;  Heuchert  v.  Barrere,  21  La. 
Ann.  387;  State  v.  Recorder,  25  La.  Ann.  61; 
Schwarlz  v.  Cronan,  30  La.  Ann.  993;  Pullis 
Bros.  Iron  Co.  v.  Natchitoches  Parish,  51  La. 
Ann.  1377;  Willey  v.  St.  Charles  Hotel  Co.,  52 
La.  Ann.  158 1,  citing-  McKeon  v.  Sumner  Bldg., 
etc.,  Co.,  51  La.  Ann.  1967. 

Michigan.  —  Under  an  early  lien  law,  How. 
Annot.  Stat.,  §  8379.  Sisson  v.  Holcomb,  58 
Mich.  634;  Bourget  v.  Donaldson,  83  Mich.  478. 

Minnesota.  —  Under  the  mechanics'-lien  acts 
prior  to  the  Act  of  1878.  O'Neil  v.  St.  Olaf's 
School,  26  Minn.  329;  Laird  v.  Moonan,  32 
Minn.  358.  . 

New  Hampshire.  —  Cudworth  v.  Bostwick, 
69  N.  H.  536. 

New  Jersey.  —  Liens  on  works  of  public 
improvement.  Garrison  v.  Borio,  (N.  J.  1901) 
47  Atl.  Rep.  1060;  Delafield  Constr.  Co.  v. 
Sayre,  60  N.  J.  L.  449. 

New  York.  —  Carman  v.  Mclncrow,  13  N.  Y. 
70,  2  E.  D.  Smith  (N.  Y.)  689;  Crane  v.  Genin, 
60  N.  Y.  127;  Cheny  v.  Troy  Hospital  Assoc., 
65  N.  Y.  282;  Heckmann  v.  Pinkney,  81  N.  Y. 
211,  affirming  8  Daly  (N.  Y.)  466;  Post  v. 
Campbell,  83  N.  Y.  280,  affirming  18  Hun  (N. 
Y.)  51;  Gibson  v.  Lenane,  94  N.  Y.  183;  Lauer 
v.  Dunn,  115  N.  Y.  408,  affirming  52  Hun  (N. 
Y.)  191;  Larki  n  v.  McMuIlin,  120  N.  Y.  206, 
25  Abb.  N.  Cas.  (N.  Y.)  108,  reversing  14  Daly 
(N*.  Y.)  311;  McCorkle  v.  Herrman,  117  N.  Y. 
297,  reversing  (Sapm.  Ct.  Gen.  T.)  22  N.  V.  St. 
Rep.  519;  Van  Clief  v.  Van  Vechten,  130  N.  Y. 
577,  modifying  55  Hun  (N.  Y.)  467;  Kelly  v. 
Bloomingdale,  139  N.  Y.  343,  affirming  (Supm. 
Ct.  Gen.  T.)  19  N.  Y.  Supp.  126;  Robbins  v. 
Arendt,  14S  N.  Y.  673,  modifying  (C.  PI.  Gen. 
T.)  4  Misc.  (N.  Y.)  196:  Brainard  v.  Kings 
County,  155  N.  Y.  538,  affirmed '84  Hun  (N.  Y.) 
290;  Mahoney  z'.McWalters,  3  N.  Y.  App.  Div. 
248;  Bradley,  etc.,  Co.  v.  Ward,  15  N.  Y.  App. 
Div.  386,  affirmed  without  opinion   162  N.  Y. 
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(b)  Subcontractors  in  the  Second  Degree.  —  The  right  to  a  lien  only  by  being  sub- 
rogated to  the  claim  of  the  party  with  whom  they  contract  is  not  confined  to 
subcontractors,  materialmen,  and  laborers  of  the  first  degree,  but  persons  who 
contract  with  subcontractors  are  only  entitled  to  a  lien  to  the  extent  of  any 
balance  justly  due  from  the  contractor  to  the  subcontractor  at  the  time  the 
lien  is  perfected,  or  subsequently,  and  so  on.1 

(c)  Promise  by  Owner  to  Pay  Subcontractors.  ■ —  Where  the  subcontractor,  material- 
man, or  laborer  obtains  from  the  owner  a  promise  to  pay  him  for  work  done  or 
materials  furnished,  which  is  not  void  within  the  statute  of  frauds,  he  is 
entitled  to  a  direct  lien  for  the  amount  agreed  to  be  paid  irrespective  of 
whether  or  not  the  owner  owes  the  contractor.2 


618;  Friendship  Mfg.  Co.  v.  Rohrig,  16  N.  Y. 
App.  Div.  633;  Ball,  etc.,  Co.  v.  Jonathan 
Clark,  etc.,  Co.,  31  N.  Y.  App.  ;Div.  356;  De 
Lorenzo  v.  Von  Raitz,  44  N.  Y.  App.  Div.  329; 
Lawtence  v.  Dawson,  50  N.  Y.  App.  Div.  570, 
affirmed  without  opinion  167  N.  Y.  609;  Ma- 
sons' Supplies  Co.  v.  Jones,  58  N.  Y.  App. 
Div.  231;  Van  Clief  v.  Van  Vechten,  48  Hun 
(N.  Y.)  304;  Beecher  v.  Schuback,  (C.  PI.  Gen. 
T.)  4  Misc.  (N.  Y.)  54;  Egan  v.  Laemmle  (C. 
PI.  Gen.  T.)  5  Misc.  (N.  Y.)  224;  Lemieux  v. 
English,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.) 
545;  Keavey  v.  De  Rago,  (Supm.  Ct.  App.  T.) 
20  Misc.  (N.  V.)  105;  Jones  v.  Savage,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  15S;  Shulman  v. 
Maison,  (Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.) 
765;  New  Jersey  Steel,  etc.,  Co.  v.  Robinson, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  361, 
affirmed  on  other  grounds  60  N.  Y.  App.  Div. 
69;  John  P.  Kane  Co.  v,  Kinney,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  I;  Riggs  v.  Chapin, 
(N.  Y.  City  Ct.  Gen.  T.)  7  N.  Y.  Supp.  765; 
Rudd  v.  Davis,  3  Hill  (N.  Y.)  287,  affirmed  7 
Hill  (N.  Y.)  529;  Hoyt  v.  Miner,  7  Hill  (N.  Y.) 
525,  affirming  4  Hill  (N.  Y.)  193;  Smith  v.  Coe, 
2  Hilt.  (N.  Y.)  365,  affirmed  29  N.  Y.  666;  Ha- 
gan  v.  American  Baptist  Home  Missionary 
Soc,  14  Daly  (N.  Y.)  131 ;  Doughty  v.  Devlin,  1 
E.  D.  Smith  (N.  Y.)  625;  Cronk  v.  VVhittaker, 
1  E.  D.  Smith  (N.  Y.)  647;  Kennedy  v.  Paine, 
1  E.  D.  Smith  (N.  Y.)  651;  McBride  v.  Craw- 
ford, 1  E.  D.  Smith  (N.  Y.)  658;  Hauptman  v. 
Halsey,  1  E.  D.  Smith  (N.  Y.)  668;  Sullivan  v. 
Brewster.  1  E.  D.  Smith  (N.  Y.)  681,  8  How. 
Pr.  (N.  Y.)  207;  Sullivan  v.  Decker,  1  E.  D. 
Smith  (N.  Y.)  699;  Spalding  v.  King,  1  E.  D. 
Smith  (N.  Y.)  717;  Pendleburg  v.  Meade,  1  E. 
D.  Smith  (N.  Y.)  728;  Miller  v.  Moore,  1  E. 

D.  Smith  (N.  Y.)  739;   Nolan  v.  Gardner,  4 

E.  D.  Smith  (N.  Y.)  727;  Ferguson  v.  Burk,  4 
E.  D.  Smith  (N.  Y.)  760;  Thompson  v.  Yates, 
(Supm.  Ct.  Gen.  T.)  28  How.  Pr.  (N.  Y.)  142: 
Schneider  v.  Hobein,  (C.  PI.  Gen.  T.)  41  How. 
Pr.  (N.  Y.)  232;  Drake  v.  O'Donnell,  (Supm. 
Ct.)  49  How.  Pr.  (N.  Y.)  25. 

North  Carolina. —  Pinkston  v.  Young,  104 
N.  Car.  102;  Parsley  v.  David,  106  N.  Car.  225. 

Ohio.  —  Copeland  v.  Manton,  22  Ohio  St. 
398;  Dunn  Rankin.  27  Ohio  St.  132.  See 
also  Courtat  v.  Ehrhardt,  28  Cine.  L.  Bui. 
138,  ]i  Ohio  Dec.  (Reprint)  62S:  McCune  v. 
Snyder,  8  Ohio  Dec.  316. 

Oregon.  —  Under  existing  railroad-lien  stat- 
ute and  early  mechanics'-lien  laws.  Coleman 
v.  Oregonian  R.  Co..  25  Oregon  2S6;  Whittier 
v.  Blakely,  13  Oregon  546.  See  also  Watson  v. 
Noonday  Min.  Co.,  37  Oregon  287. 


Tennessee.  —  Under  early  lien  laws.  Brown 
v.  Cramp,  2  Swan  (Tenn.)  531. 

l^exas.  —  Berry--.  McAdams,  93  Tex.  431; 
Riter  v.  Houston  Oil  Refining,  etc.,  Co.,  19  Tex. 
Civ.  App.  516;  House  v.  Schulze,  21  Tex. 
Civ.  App.  243;  Sunset  Brick,  etc.,  Co.  v. 
Stratton,  (Tex.  Civ.  App.  1899)  53  S.  \V.  Rep. 

703..    ...  '*ft 

Virginia. —  Schrieber  v.  Citizens'  Bank,  (Va. 
1901)  38  S.  E.  Rep.  134. 

West  Virginia.  —  McKnight  v.  Washington, 
8  W.  Va.  666,  cited  in  McGugin  v.  Ohio  River  R. 
R.  Co.,  33  W.  Va.  63. 

Wisconsin.  —  Under  the  mechanics'-lien 
laws  prior  to  the  Act  of  1889.  Walker  v.  New- 
ton, 53  Wis.  336;  Doreslan  v.  Krieg,  66  Wis. 
604;  Griswold  Wright,  69  Wis.  1;  Wagner 
v.  McMillen,  72  Wis.  327;  Hall  v.  Banks,  79 
Wis.  229. 

Canada.  —  Under  early  lien  laws.  J?e  Cor- 
nish, 6  Ont.  259;  Goddard  v.  Coulson,  10  Ont. 
App.  I;  Briggs  v.  Lee,  27  Grant  Ch.  (U.  C.) 
464;  Aniy  v.  Holy  Trinity  Church,  3  Mani- 
toba 193,  reversing  2  Manitoba  24S;  McArlhur 
v.  Dewar,  3  Manitoba  72. 

1.  Subcontractors  in  the  Second  Degree  —  Cali- 
fornia. —  Dote  v.  Sellers,  27  Cal.  588. 

Io-wa.  —  Utter  v.  Crane,  37  Iowa  631. 

New  Jersey.  — Garrison  v.  Borio,  (N.  J.  1901) 
47  Atl.  Rep.  1060. 

New  York.  —  Lumbard  v.  Syracuse,  etc.,  R. 
Co.,  55  N.  Y.  491,  reversing  64  Barb.  (N.  Y.) 
609;  Crane  v.  Genin,  60  N.  Y.  127;  Cheney  v. 
Troy  Hospital  Assoc.,  65  N.  Y.  282;  French  v. 
Bauer.  134  N.  Y.  548,  affirming  16  Daly(N.  Y.) 
309;  Brainard  v.  Kings  County,  155  N.  Y.  538, 
affirming  S4  Hun  (N.  Y.)  290;  Vogel  v.  Whit- 
more,  72  Hun  (N.  Y.)  417,  affirmed  without 
opinion  149  N.  Y.  595,  distinguishing  Pell  v. 
Baur,  133  N.  Y.  377,  which  affirmed  (Brooklyn 
City  Ct.  Gen.  T.)  16  N.  Y.  Supp.  258;  Smack 
-■.  Cathedral  of  Incarnation,  31  N.  Y.  App.  Div. 
559;  Lawrence  v.  Dawson,  50  N.  Y.  App.  Div. 
570,  affirmed  without  opinion  167  N.  Y.  609; 
Hagan  v.  American  Baptist  Home  Missionary 
Soc,  14  Daly  (N.  Y.)  131. 

Contra.  —  Heard  v.  Holmes,  (Ga.  1901)  3S  S 
E.  Rep.  393;  Vogel  v.  Luitwieler.  52  Hun  (N. 
Y.)  184;  Padgitt  j.  Dallas  Brick,  etc.  Co.,  92 
Tex.  626,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 
529. 

2.  Promise  by  Owner  to   Pay  Contractor.  — 

Trammell  v.  Hudmon,  7S  Ala.  222;  Douglass 
v.  McCord,  19  III.  App.  647:  Carney  v.  Cook, 
So  Iowa  747;  Erard's  Succession.  6  Rob.  (La.) 
333;  Holmes  v.  Shands.  26  Miss.  642  ;  Richard- 
son, etc.,  Co.  v-  Reid  (Supm.  Ct.  Gen.  T.I  3 
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(d)  After  Expiration  of  Time  for  Filing  Direct  Liens.  ■ — ■  Some  of  the  direct  lien  stat- 
utes provide  for  a  lien  by  subrogation  where  the  statutory  formal  requisites 
are  complied  with  after  the  time  limited  for  obtaining  a  direct  lien.1 

(3)  Miscellaneous  Lien  Lazvs  —  (a)  In  General.  —  Besides  the  two  general 
classes  of  lien  laws  conferring  the  right  to  a  lien  on  subcontractors,  material- 
men, and  laborers,  statutes  have  been  enacted,  and  for  the  most  part  acted 
upon  without  question  as  to  their  validity,  which  combine  distinctive  features 
of  both  classes,  but  which  so  restrict  the  owner  in  making  payments  to  the  con- 
tractor before  the  statutory  time  for  perfecting  the  lien  has  elapsed  as  prac- 
tically to  amount  to  direct  lien  laws,  to  the  extent  of  the  whole  or  some 
percentage  of  the  original  contract  price. 

(b)  Conditions  Precedent  to  Payment.  — aa.  Statement  of  Contractor's  Indebtedness.  — 
Under  some  of  these  laws  no  payments  can  be  made  by  the  owner  to  the 
contractor  so  as  to  affect  the  lien,  regardless  of  the  terms  of  his  contract  as 
to  the  time  or  times  of  payment,  unless  they  are  warranted  by  a  statement  of 
the  claims  of  subcontractors,  materialmen,  and  laborers,  which,  under  the  law, 
the  owner  must  request  and  obtain  of  the  contractor  before  making  any  pay- 
ments under  the  contract.8 


N.  Y.  Supp.  224;  Riggs  v.  Chapin,  (N.  Y.  Cily 
Ct.  Gen.  T).  7  N.  Y.  Supp.  765,  27  N.  Y.  St. 
Rep. '268;  Shulman  v.  Maison,  (Supm.  Ct.  App. 
T.)  25  Misc.  (N.  Y.)  765;  Pool  v.  Sanford,  52 
Tex.  621;  House  v.  Schulze,  21  Tex.  Civ. 
App.  243;  Crocker  v.  Currier,  65  Wis.  662; 
Petrie  v.  Hunter,  2  Ont.  233,  affirmed  10  Out. 
App.  128. 

Promise  to  Pay  Specific  Sum.  —  A  promise  by 
the  owner  lhat  if  a  materialman  of  a  subcon- 
tractor will'  furnish  certain  material  he  will 
pay  him  a  specific  sum,  which  is  less  than  its 
value,  limits  the  owner's  direct  liability  to  the 
sum  named,  and  will  not  support  a  direct  lien 
for  the  balance  due.  Crane  v.  Genin,  60  N. 
Y.  127. 

I.  After  Expiration  of  Time  for  Filing  Direct 
Liens.  —  Red  River  Lumber  Co.  v.  Children  of 
Israel,  7  N.  Dak.  46;  Albright  V.  Smith,  3  S. 
Dak.  631,  affirming  on  rehearing  2  S.  Dak.  577; 
Truax  v.  Dixon,  17  Ont.  366,  citing  Goddard  v. 
Coulson,  10  Ont.  App.  1.  See  also  Biiggs 
v.  Lee,  27  Grant  Ch.  (U.  C.)  464. 

Under  a  Statutory  Provision  that  on  receipt  of 
the  notice  of  the  lien  the  owner  shall  withhold 
sufficient  money,  due  or  that  may  become  due, 
to  answer  the  claim,  the  notice  may  be  effect- 
ually given  after  the  time  limited  by  the  stat- 
ute so  as  to  bind  sums  due  from  the  owner  to 
the  contractor,  but  no  lien  will  attach  to  the 
premises.  Bates  v.  Santa  Barbara  County,  90 
Cal.  543;  Bridgeport  Fiist  Nat.  Bank  v.  Perris 
Irrigation  Dist.,  107 Cal.  55;  Bianchi  v.  Hughes, 

124  Cal.  24;  Newport  Wharf,  etc.,  Co.  v.  Drew, 

125  Cal.  585;   Board  of  Education  v.  Blake, 
(Cal.  1894)  38  Pac.  Rep.  536. 

The  Iowa  Lien  Statute  giving  a  lien  by  sub- 
rogation, but  under  which  payments  by  the 
owner  before  notice  of  lien  served  within  the 
statutory  period  are  somewhat  restricted,  con- 
tains such  a  provision.  Stewart  v.  Wright,  52 
Iowa  335;  Winter  v.  Hudson,  54  Iowa  336; 
Sandval  v.  Ford,  55  Iowa  461;  Robinson  v. 
State  Ins.  Co.,  55  Iowa  489:  Nash  v.  Chicago, 
etc.,  R.  Co.,  62  Iowa  49;  Ewing  v.  Fo'.som,  67 
Iowa  65;  Hug  1.  Hintrager,  80  Iowa  359; 
Walker  v.  Queal,  91  Iowa  704;  Thompson  v. 
Spencer,  95  Iowa  265;  Steele  v.  McBurney,  96 
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Iowa  449.  See  also  infra,  this  section,  12.  a. 
(2)  (c)  Iowa  Mechanics' -lien  Statute. 

2.  Statement  of  Claim  by  Contractors  Condition 
Precedent  —  Alabama. —  Qnder  an  early  lien 
law,  Acts  1890-91,  p.  578.  Its  validity  doubted 
but  not  decided,  the  lien  being  defeated  on 
other  grounds.  May,  etc.,  Hardware  Co.  v. 
McConnell,  102  Ala.  577,  cited  in  Selma  Sash, 
etc.,  Factory  v.  Stoddard,  116  Ala.  251. 

Illinois.  —  Andrews,  etc.,  Co.  v.  Atwood,  167 
111.  249,  affirming  67  111.  App.  303;  Huntley 
Mfg.  Co.  v.  Michigan  Cent.  R.  Co.,  76  111.  App. 
387;  Standard  Radiator  Co.  v.  Fox,  85  III. 
App.  389. 

Michigan.  —  Unless  the  payments  are  made 
directly  to  the  subcontractors,  materialmen, 
and  laborers,  and  distributed  ratably  amongst 
them.  Munroe  v.  Merrell,  113  Mich.  491; 
Smalley  v.  Ashland  Brown  Stone  Co.,  114 
Mich.  104;  Blitz  v.  Fields,  115  Mich.  675; 
Fairbairn  v.  Moody,  116  Mich.  61;  Smalley  v. 
Gearing,  121  Mich,  igo,  holding  that  the  law 
is  not  unconstitutional  as  interfering  with  the 
rights  of  owners  and  leaving  them  without 
ample  protection  against  double  and  excessive 
payments,  and  distinguishing  John  Spry  Lum- 
ber Co.  v.  Sault  Sav.  Bank  L.  &  T.  Co.,  77 
Mich.  199,  18  Am.  St.  Rep.  396;  Hannah,  etc., 
Mercantile  Co.  v.  Hartzell,  (Mich.  1900)  84  N. 
W.  Rep.  52. 

New  Jersey.  —  A  mechanic's-lien  law,  since 
repealed  (Pamph.  L.  1890,  p.  479,  amended 
Pamph.  L.  1892,  p.  358),  under  which,  in  order 
to  prevent  direct  liens  by  subcontractors,  the 
contract  must  have  been  in  writing  and  filed; 
and  before  the  owner  could  make  payments  to 
the  con  1  ractor  he  must  have  obtained  from  him 
such  statement,  together  with  releases  of  the 
lien  claims,  according  to  stipulations  to  that 
effect  to  be  inserted  in  the  contiact.  Ander- 
son Lumber  Co.  v.  FrHdiander.  54  N.  J.  L. 
375,  cited  in  Bradley,  etc  ,  Co.  v.  Berns,  51  N.  J. 
Eq,  437,  and  Berni  7;.  Marcus  Sayre  Co.,  52  N. 
J.  Eq.  275;  Magowan  v.  Stevenson,  58  N.J.  L. 
31,  affirmed  without  opinion  58  N.  J.  L.  408; 
Bruce  v.  Pearsall,  59  N.  J.  L.  62,  affirmed  with- 
out opinion  59  N.  J.  L.  586. 
Pro  Rata  Distribution.  —  The  owner  is  entiiled 
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bb.  Written  Contract  Filed  for  Record.  — Other  laws  give  direct  or  absolute 
liens  to  subcontractors,  materialmen,  and  laborers,  but  reduce  the  right  to 
one  by  subrogation  if  the  owner  contracts  in  writing  and  files  the  contract 
or  a  memorandum  thereof  of  record; 1  some  of  which  in  addition  declare  at 
what  times  and  to  what  extent  he  may  pay  the  contractor  before  the  expira- 
tion of  the  statutory  time  within  which  liens  may  become  fixed,  and  require 
him  to  stipulate  accordingly.2 

(c)  Retention  of  Percentage  of  Contract  Price.  — -  Still  Other  laws  give  a  lien  by  sub- 
rogation except  as  to  a  designated  percentage  of  the  contract  price,  which 
the  owner  is  required  to  retain  until  the  expiration  of  the  time  for  perfecting 
the  lien;  and  to  that  extent  the  lien  is  a  direct  one.3 

2.  Extra  Work  and  Materials  —  a.  Is  GENERAL.  —  The  value  of  the  extra 
work  or  materials  is  secured  by  the  lien  as  well  as  the  contract  price  of  the 
improvement,4  but  only  where  the  work  is  performed  or  the  materials  are 
furnished  pursuant  to  an  agreement  between  the  owner  and  the  contractor, 
and,  unless  waived,  in  strict  conformity  with  its  terms.5    Everything  which 


todeduct  payments  ratably  distributed  among 
the  subcontractors,  materialmen,  and  laborers, 
although  the  distribution  is  made  by  the  con- 
tractor and  not  with  the  identical  money  re- 
ceived by  him  from  the  owner.  Smalley  v. 
Gearing,  121  Mich.  190. 

1.  "Written  Contract  Filed  for  Record  as  Condi- 
tion Precedent.  —  In  New  Jersey  if  the  contract 
is  in  writing  and  duly  filed  no  right  whatever 
to  a  lien  against  the  premises  exists  in  favor  of 
subcontractors,  materialmen,  and  laborers;  hut 
upon  service  of  notice  of  their  claim  upon  the 
owner  they  are  merely  subrogated  to  a  claim 
against  the  fund,  if  any,  due  at  the  lime  of 
such  service  or  becoming  due  thereafter. 
Ayres  v.  Revere,  25  N.  J.  L.  474;  Jersey  Co. 
v.  Davison,  29  N.  J.  L.  415;  Van  Pelt  v.  Har- 
tough,  31  N.  J.  L.  331 ;  Summerman  v.  Knowles, 
33  N.  J.  L.  202;  Frank  v.  Chosen  Freeholders, 
39  N.  J.  L.  347;  Budd  v.  School  District  No.  4, 
51  N.  J.  L.  36;  Pimlolt  v.  Hall,  55  N.  J.  L.  192; 
Earle  v.  Willets,  56  N.  J.  L.  334,  reversing  53 
N.  J.  L.  270;  La  Foucherie  v.  Knutzen,  58  N. 
J.  L.  234;  Mechanics  Mut.  Loan  Assoc.  v.  Al- 
bertson,  23  N.  J.  Eq.  318;  Wightman  v.  Bren- 
ner, 26  N.  J.  Eq.  489;  Burnett  v.  Jersey  City, 
31  N.  J.  Eq.  341;  Kirtland  v.  Moore,  40  N.  J. 
Eq.  106;  Chosen  Freeholders  v.  Lindsley,  41 
N.  J.  Eq.  189;  Anderson  v.  Huff,  49  N.  J.  Eq. 
349;  Lanigan  v.  Bradley,  etc.,  Co.,  50  N.  J. 
Eq.  201;  Freedman  v.  Sandknop,  53  N.  J.  Eq. 
243;  Weaver  v.  Atlantic  Roofing  Co.,  57  N.  J. 
Eq.  547- 

2.  Restrictions  on  Making  Payments  During 
Progress  of  Work —  California.  — Southern  Cali- 
fornia Lumber  Co.  v.  Schmitt,  74  Cal.  625; 
Kellogg  v.  Howes,  81  Cal.  170;  Henderson 
Lumber  Co.  v.  Gottschalk,  81  Cal.  641;  Har- 
mon v.  San  Francisco,  etc.,  R.  Co.,  86  Cal. 
617;  Gordon  Hardware  Co.  v.  San  Francisco, 
etc.,  R.  Co.,  86  Cal.  620;  San  Diego  Lumber 
Co.  v.  Wooldredge,  90  Cal.  574;  Willamette 
Steam  Mills,  etc.,  Co.  v.  Los  Angeles  College 
Co.,  94  Cal.  229;  Giant  Powder  Co.  v.  San 
Diego  Flume  Co.,  97  Cal.  263,  78  Cal.  193; 
Greig  v.  Riordan,  99  Cal.  316;  Gibson  v. 
Wheeler,  no  Cal.  243;  Dunlop  v.  Kennedy, 
102  Cal.  443;  Butterworth  v.  Levy,  104  Cal. 
506;  Joost  v.  Sullivan,  in  Cal.  286;  McMen- 
omy  v.  White,  115  Cal.  339;  Madera  Flume, 
etc.,  Co.  v.  Kendall,  120  Cal.  182,  65  Am.  St. 


Rep.  177:  San  Francisco  Lumber  Co.  v.  O'Neil, 
120  Cal.  455;  West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79;  Macomberz>.  Bigelow,  126 
Cal.  9;  Blinn  Lumber  Co.  v.  Walker,  129  Cal. 
62;  Dunlop  v.  Kennedy,  (Cal.  1893)  34  Pac. 
Rep.  92;  Stimson  Mill  Co.  v.  Riley,  (Cal.  1895) 
42  Pac.  Rep.  1072;  MacDonald  v.  Hayes,  132 
Cal.  490. 

Colorado.  —  Laws  1893,  c.  117;  Laws  1899,  c. 
118.    See  Aste  v.  Wilson,  14  Colo.  App.  323. 

3.  Retention  of  Percentage  of  Contract  Price  — 
Georgia.  —  Under  early  acts.  Laws  1893,  p.  34, 
Laws  1895,  p.  27  (see  also  Laws  1890-91,  p.  233). 
Repealed,  Laws  1897,  p.  30.  Hunnicutt,  etc., 
Co.  v.  Van  Hoose,  in  Ga.  518;  Royal  v.  Mc- 
Phail,  97  Ga.  457;  Wilder's  Sons  Co.  v.  Walker, 
98  Ga.  508;  McAuliffe  v.  Bailie,  89  Ga.  356. 

Canada.  —  Hovenden  v.  Ellison,  24  Grant 
Cb.  (U.  C.)  448;  Briggs  v.  Lee,  27  Grant  Ch. 
(U.  C.)  464;  Re  Cornish,  6  Ont.  259;  Truax  v. 
Dixon,  17  Ont.  366;  Wood  v.  Stringer,  20  Ont. 
148:  Russell  v.  French,  28  Ont.  215,  218,  note; 
Goddard  v.  Coulson,  10  Ont.  App.  I;  Towns- 
ley  v.  Baldwin,  18  Ont.  403. 

4.  Extra  Work  and  Materials  —  Liens  by  Con- 
tractors —  Dakota.  —  McCormack  v.  Phillips,  4 
Dak.  506. 

Missouri.  —  Kick  v.  Doerste,  45  Mo.  App. 
134. 

New  York.  —  Costello  v.  Dale,  3  Thorn  p.  & 
C.  (N.  Y.)  493,  1  Hun  (N.  Y.)  489;  Marshall  v. 
Cohen,  (C.  PI.  Gen.  T.)  ir  Misc.  (N.  Y.)  397; 
McAuley  v.  Mildrum,  I  Daly  (N.  Y.)  396; 
Meehan  v.  Williams,  2  Daly  (N.  Y.)  367,  36 
How.  Pr.  (N.  Y.)  75;  Cassidy  v.  Fontham,  (C. 
PI.  Gen.  T.)  14  N.  Y.  Supp.  151. 

Pennsylvania,  —  Rush  v.  Able,  90  Pa.  St.  153; 
Brown  v.  Kolb,  8  Pa.  Super.  Ct.  413,  43  W.  N. 
C.  (Pa.)  26. 

Wisconsin.  —  Lavcock  v.  Parker,  103  Wis. 
161. 

Liens  by  Subcontractors.  —  Pullis  v.  Hoffman, 

28  Mo.  App.  666. 

5.  Limitation  of  Rule.  —  Boots  v.  Seinberg, 
100  Mich.  134;  Foley  v.  Alger,  4  E.  D.  Smith 
(N.  Y.)  719;  Lee  v.  Brayton,  18  R.  I.  232; 
Siebrecht  v.  Hogan,  99  Wis.  437;  Coorsen  v. 
Ziehl,  103  Wis.  381;  Wood  v.  Stringer,  20  Ont. 
148;  McBean  v.  Kinnear,  23  Ont.  313.  Con/ra. 
Perry  v.  Potashinski,  169  Mass.  351.  Com- 
pare  McCormack   v.   Phillips,  4   Dak.  506. 
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must  be  done  and  furnished  in  order  to  perform  duly  the  contract  is,  of 
course,  covered  by  the  contract  price,  and  does  not  give  rise  to  a  lien  as  extras.1 

b.  Liens  by  Subrogation.  — Where  the  lien  of  a  subcontractor,  material- 
man, or  laborer  is  by  subrogation,  the  value  of  extra  work  performed  or 
materials  furnished  by  the  contractor  in  connection  with  the  original  contract, 
and  for  which  the  owner  is  liable  to  him,  is  properly  taken  into  account  in 
determining  the  amount  secured  by  the  lien,  as  well  as  the  balance  of  the 
contract  price  due  and  unpaid ; a  otherwise  where  the  performance  of  the 
work  or  the  furnishing  of  the  materials  is  a  separate  and  distinct  transaction 
outside  of  and  apart  from  the  original  contract.-'1 

3.  Interest  —  a.  In  GENERAL.  —  A  claim  which  may  be  secured  by  a 
mechanic's  lien  is  as  much  entitled  to  draw  interest  as  any  other  debt,  and 
interest  may  be  computed  thereon  from  the  date  of  its  maturity,  and  a  lien 
awarded  for  the  whole  amount.'* 


Where  an  agreement  for  extra  work  is  made 
by  the  owner  directly  with  the  subcontractor, 
provisions  in  the  original  contract  concerning 
such  work  are  waived  and  are  no  defense  to 
the  claim  for  lien.  Wambold  u.  Gehring,  109 
Wis.  122. 

Requirements  of  Mechanic's-lien  Law.  —  Under 
laws  which  require  the  contract  to  be  in  writ- 
ing and  filed  of  record,  it  has  been  held  that  if 
it  does  not  contain  any  fixed  sum  or  estimate 
for  extra  work  no  lien  will  attach  therefor. 
Baltimore  v.  Parlange,  25  La.  Ann.  335;  Pot- 
shuisky  v.  Krempkan,  26  Tex.  307. 

1.  Work,  etc.,  Within  Scope  of  Contract  Not 
Extras.  — -Central  Trust  Co.  v.  Condon,  31  U. 
S.  App.  387;  Morgan  v.  Stevens,  (C.  PI.)  6  Abb. 
N.  Cas.  (NT.  Y.)  356;  Mills  v.  Paul,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  558. 

Question  for  Jury.  —  Whether  or  not  certain 
work  or  materials  are  extras  is  a  question  for 
the  jury,  if  the  contract  is  uncertain  in  that 
particular.  Mills  v.  Paul,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  558,  citing  Galveston  v. 
Devlin,  84  Tex.  319. 

2.  Liens  by  Subrogation  —  Connecticut.  — 
Banks  v.  Moshier,  73  Conn.  448. 

Illinois.  —  Brown  v.  Lowell,  79  111.  484.  See 
also  Havighorst  v.  Lindberg,  67  111.  463 

Iowa.  —  Green  Bay  Lumber  Co.  v.  Adams, 
107  Iowa  672. 

New  York.  —  Wheeler  v.  Scofield,  67  N.  Y 
311,  dismissing  appeal  from  6  Hun  (N.  Y.)  655; 
Haswell  v.  Goodchild,  12  Wend.  (N.  Y.)  373; 
Smith  v.  Sheltering  Arms,  89  Hun  (N.  Y.)  70: 
Blakeslee  v.  Fisher,  66  Hun  (N.  Y.)  261;  Good- 
ale  v.  Walsh,  2  Thomp.  &  C.  (N.  Y.)  311;  Bates 
v.  Masonic  Hall,  etc.,  Fund,  (Supm.  Ct.  Spec. 
T.)  7  Misc.  (N,  Y.)  609,  affirmed  88  Hun  (N.  Y.) 
236,  reversed  on  other  grounds  157  N.  Y.  322; 
Morgan  u.  Stevens,  (C.  PI.)  6  Abb.  N.  Cas. 
(N.  Y.)  356.  Compare,  contra,  Nolan  v.  Gard- 
ner, 4  E.  D.  Smith  (N.  Y.)  727. 

Ohio.  —  Dunn  v.  Rankin,  27  Ohio  St.  132, 
reversing  on  other  grounds  sub  nom.  Rankin  v. 
Cincinnati,  1  Cine.  Super.  Ct.  393. 

Tennessee.  —  Central  Trust  Co.  v.  Condon, 
31  U.  S.  App.  387. 

Canada.  —  McArthur  v.  Dewar,  3  Manitoba 
72.  See  also  Wood  v.  Stringer,  20  Ont.  148; 
McBean  v.  Kinnear,  23  Ont.  313. 

3.  Extra  Work  and  Materials  a  Separate  Trans- 
action. —  Dunn  v.  Rankin,  27  Ohio  St.  132,  re- 
versing sub  nom,  Rankin  v.  Cincinnati,  1  Cine. 


Super.  Ct.  393;  Schrieber  v.  Citizens'  Bank, 
(Va.  1901)  38  S.  E.  Rep.  134. 

4.  Lien  Secures  Interest  as  V/ ell  as  Principal  — 
United  States.  —  Richmond,  etc.,  Constr.  Co. 
v.  Richmond,  etc.,  R.  Co.,  31  U.  S.  App.  704. 
California.  —  Hines  v.  Miller,  126  Cal.  683. 
Colorado.  —  Clear  Creek,  etc.,  Gold  etc., 
Min.  Co.  v.  Root,  1  Colo.  374;  Hurd  v.  Tom- 
kins,  17  Colo.  394. 

Illinois. —  Heiman  v.  Schroeder,  74  111.  158; 
St.  Louis,  etc.,  R.  Co.  v.  Kerr,  153  111.  182. 
affirming  48  111.  App.  496;  Keeler  v.  Herr, 
157  HI.  57.  affirming  54  111.  App.  468;  Mc- 
Donald v.  Patterson,  186  111.  381,  affirming  Si, 
111.  App.  326;  Race  v.  Sullivan,  1  111.  App.  94. 
The  existing  lien  law  expressly  provides  a  lien 
for  the  amount  of  the  claim  with  interest  from 
the  time  when  due.  Cary-Lombard  Lumber 
Co.  v.  Jones,  187  111.  203,  reversing  on  other 
grounds  87  111.  App.  533. 

New  York.  —  The  lien  la  w  expressly  gives  a 
lien  for  amount  of  claim  and  interest.  Foshay 
v.  Robinson,  (Supm.  Ct.  Gen.  T.)  16  N,  Y. 
Supp.  817,  affirmed  137  N.  Y.  134, 

North  Dakota.  —  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46. 

Oregon.  — Willamette  Falls  Transp..  etc.,  Co. 
v.  Riley,  I  Oregon  183;  Forbes  v.  Willamette 
Falls  Electric  Co.,  19  Oregon  61,  20  Am.  St. 
Rep.  793;  The  Victorian  Number  Two,  26  Ore- 
gon 194. 

Texas.  —  Mathews  v.  Texas  Bldg.,  etc., 
Assoc.,  (Tex.  Civ.  App.  1899)  48  S.  W.  Rep. 
744- 

Wisconsin.  —  Bailey  v.  Hull,  11  Wis.  289,  78 
Am.  Dec.  706. 

Canada.  — Truax  v.  Dixon,  17  Ont.  366. 
See  generally  the  title  Interest,  vol.  16,  p. 
984. 

Rate  of  Interest.  —  A  mechanic's-lien  claim- 
ant may  fix  the  rate  of  interest  to  be  recovered, 
by  taking  a  note  for  the  debt  in  which  the  rate 
is  agreed  upon.  Bailey  v.  Hull,  11  Wis.  289, 
78  Am.  Dec.  706. 

Usury.  —  A  building  contract  is  not  a  loan, 
and  therefore  is  not  usurious  although  the 
profit  to  the  contractor  greatly  exceeds  the  in- 
terest that  the  law  would  allow  on  the  cash 
value  of  the  undertaking,  and  a  lien  may  be 
had  for  the  full  amount.  Mathews  v.  Texas 
Bldg.,  etc.,  Assoc.,  (Tex.  Civ.  App.  1899)  48  S. 
W.  Rep.  744.  Compare  Sproulle  v.  McFarland, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  693. 
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b.  From  What  Date  Computed.  — When  the  contracts  fix  the  time  of 
payment  interest  will  be  allowed  from  that  date,  if  warranted  by  the  pleadings 
and  proof.1  If  not  so  fixed  it  is  generally  computed  either  from  the  day  on 
which  the  suit  to  foreclose  was  commenced,2  unless  an  earlier  demand  for  pay- 
ment has  been  made,3  or  from  that  on  which  the  lien  was  perfected.4 

Where  Value  of  Work  Is  Unliquidated.  — ■  Where  the  value  of  the  work  performed 
or  materials  furnished  is  unliquidated  and  not  susceptible  of  ascertainment  by 
computation,  or  by  reference  to  market  rates,  interest  will  not  run  until  the 
amount  due  has  been  ascertained  by  the  judgment  or  decree.5 

c.  Liens  of  Subcontractors,  Materialmen,  and  Laborers.  —  Under 
those  lien  laws  which  give  only  liens  by  subrogation,  or,  while  giving  direct 
liens,  limit  the  liability  to  the  original  contract  price,  interest  on  the  indebted- 
ness of  the  owner  after  maturity  until  paid  is  available  to  subcontractors, 
materialmen,  and  laborers,  as  well  as  the  principal  sum  ;  but  the  owner  cannot 
be  charged  to  exceed  this  principal  sum  with  interest  added,  even  for  the  pay- 
ment of  interest  which  may  have  accrued  on  the  claims  of  such  lien  claimants.6 


Otherwise  where  the  transaction  is  rather  in 
the  nature  of  a  loan  of  money  to  the  owner  for 
the  purpose  of  enabling  him  to  build.  Walters 
v.  Texas  Bldg.,  etc.,  Assoc.,  8  Tex.  Civ.  App. 
500.    See  generally  the  title  Usury. 

Effect  of  Tender.  —  Where  the  owner  before 
the  commencement  of  the  action  to  foreclose 
tendered  to  the  claimant  a  larger  sum  than  the 
decree  adjudged  to  be  due  him,  he  is  not 
entitled  to  interest.  Kaye  v.  Louisville,  9 
Dana  (Ky.)  261.  But  where  a  tender  is  in- 
sufficient the  owner  is  chargeable  with  interest 
although  the  amount  recovered  in  excess  of 
that  offered  is  small.  Louisiana  Molasses  Co. 
v.  Le  Sassier,  52  La.  Ann.  2070.  See  the  titles 
Interest,  vol.  16,  p.  1066  et  seq.;  Tender. 

1.  When  Contracts  Fix  Time  of  Payment,  — 
Richmond,  etc.,  Constr.  Co.  v.  Richmond,  etc.. 
R.  Co.,  31  U.  S.  App.  704;  Knowles  v.  Bald- 
win, 125  Cal.  224;  Macomber  v.  Bigelow,  126 
Cal.  9;  Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106 
Cal.  224;  Healy  v,  Fallon,  6g  Conn.  22S; 
Smalley  v.  Gearing,  121  Mich.  190;  McAuley 
v.  Mildrum,  1  Daly  (N.  Y.)  396;  Turner  v.  St. 
John,  8  N.  Dak.  245;  Hayden  Saddlery  Hard- 
ware Co.  v.  Slade,  2  Ohio  Cir.  Dec.  38,  3  Ohio 
Cir.  Ct.  67;  Port  Clinton  v.  Cleveland  Stone 
Co.,  6  Ohio  Cir.  Dec.  218,  10  Ohio  Cir.  Ct.  1,  3 
Ohio  Dec.  486. 

Failure  of  Pleading  to  Claim  Interest.  —  Where 
the  pleading  contains  no  prayer  for  interest,  it 
cannot  be  allowed  from  a  date  prior  to  the 
institution  of  the  suit,  if  the  result  would  be  a 
decree  for  a  larger  sam  than  thai  claimed  by 
the  pleading.    Clear  Creak,  etc..  Gold,  etc. 
Min.  Co.  v.  Root,  1  Colo.  374;  Mills  v.  Heeney 
35  111.  173,  distinguished  in  Heiman  v.  Schroe 
der,  74  III.  158;  Prescott  v.  Maxwell,  48  111.  82 
Race  v.  Sullivan,  1  III.  App.  94;  Johnson  v. 
Boudry,  116  Mass.  196;  Casey  v.  Weaver,  141 
Mass.  280. 

Accounts.  —  Where  building  materials  are 
sold  and  delivered  for  cash,  interest  is  prop- 
erly chargeable  on  the  balance  due  from  the 
date  of  the  delivery  of  the  last  article  fur- 
nished and  charged  in  the  account.  Sturges 
v.  Green,  27  Kan.  235;  Smith  v.  Shaffer,  50 
Md.  132.  Contra,  that  interest  accrues  from 
the  lime  a  bill  is  presented  and  payment  de- 
manded, Pollock  v.  Ehle,  2  E.  D.  Smith  (N.  Y.) 
541. 


So  in  the  case  of  a  running  account  between 
the  contractor  and  Ihe  owner,  interest  should 
be  calculated  on  the  balance  from  the  date  of 
the  completion  of  the  work.  Central  Trust 
Co.  v.  Condon,  31  U.  S.  App.  387.  See  also 
Martin  v.  Morgan,  64  Iowa  270. 

On  Abandonment  of  Contract.  —  Where  the  con- 
tractor abandons  the  work  without  fault  on 
his  part  he  is  entitled  to  recover  interest  on  the 
balance  found  due  him  from  the  date  when  he 
was  prevented  from  proceeding.  Mantonya 
v.  Reilly,  184  111.  183,  affirming 83  111.  App.  275; 
Kipp  v.  Massin,  15  III.  App.  300. 

Agreement  Postponing  Interest  Date.  —  Where 
a  person  having  a  lien  takes  a  note  therefor 
or  by  other  arrangement  with  the  debtor  post- 
pones the  date  when  interest  shall  commence, 
the  contractual  date  will  govern.  Lutz  v.  Ey, 
3  E.  D.  Smith  (N.  Y.)  621,  3  Abb.  Pr.  (N.  Y.) 
475;  Richmond,  etc.,  Consir.  Co.  r.  Richmond, 
etc.,  R.  Co.,  31  U.  S.  App.  704. 

2.  Interest  from  Day  Suit  Commenced.  —  Pacific 
Mut.  L.  Ins.  Co.  v.  Fisher,  106  Cal.  224. 

3.  Demand  Before  Suit  Commenced. —  Laycock 
v.  Parker,  103  Wis.  161. 

4.  Interest  from  Date  When  Lien  Perfected.  — 
German  Lutheran  Evangelical  Congregation 
v.  Heise,  44  Md.  453;  McConologue  v.  Larkins, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  166; 
Turner  v.  St.  John,  8  N.  Dak.  245;  Forbes  v. 
Willamette  Falls  Electric  Co.,  19  Oregon  61, 
20  Am.  St.  Rep.  793;  Culmer  v.  Clift,  14  Utah 
2S6. 

5.  Lien  for  "Value"  of  Work,  etc.  —  Macom- 
ber  v.  Bigelow,  126  Cal.  9.  But  see  Laycock 
v.  Parker,  103  Wis.  161. 

6.  Liens  of  Subcontractors,  Materialmen,  and 
Laborers.  —  Central  Trust  Co.  v.  Condon,  31 
U.  S.  App.  387;  Truax  v.  Dixon,  17  Ont.  365; 
Martin  v.  Morgan,  64  Iowa  270;  McConologue 
v.  Larkins,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (X. 
Y.)  166:  Foshay  v.  Robinson,  (Supm.  Ct.  Gen. 
T.)  16  N.  Y.  Supp.  8x7,  affirmed  137  N.  Y.  134; 
Hayde  1  Saddlery  Hardware  Co.  v.  Slade,  2 
Ohio  Cir.  Dec.  38,  3  Ohio  Cir.  Ct.  67;  Port 
Clinton  v.  Cleveland  Stone  Co.,  6  Ohio  Cir. 
Dec.  2r8,  10  Ohio  Cir.  Ct.  1,  2  Ohio  Dec.  4S6. 

Payment  into  Court.  —  Although  in  order  to 
protect  himself  from  loss  through  double  pay- 
ments, the  owner  is,  as  against  the  contractor, 
entitled  to  withhold  money  due  under  the  con- 
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4.  Attorney's  Fees  —  a.  Under  General  Laws.  —  Where  by  general  laws 
power  is  conferred  upon  courts  to  tax  an  attorney's  fee  in  favor  of  the  pre- 
vailing party  to  an  action  or  suit,  such  fee  has  been  allowed  without  question 
to  successful  lien  claimants  against  the  owner  of  the  premises.1 

b.  Under  Special  Provisions  in  Lien  Laws.  —  Mechanics' -lien  acts 
frequently  contain  special  provisions  for  the  taxing  of  an  attorney's  fee  in 
favor  of  one  party  only  to  the  litigation,  namely,  the  successful  lien  claimant. 
In  some  states  such  provisions  are  held  to  be  class  legislation,  unjustly  dis- 
criminating between  litigants,  and  unconstitutional.2  In  other  states  it  has 
been  "held  that  the  attorney's  fee,  like  the  costs  of  the  litigation,  is  merely 
an  incident  to  the  judgment  and  the  enforcement  of  the  lien,  and  that  the 
statutory  provision  is  unobjectionable.3 

in  Illinois  the  statute  provides  an  attorney's  fee  in  favor  of  the  successful 
owner  as  well  as  in  favor  of  the  successful  claimant.4 

c.  By  CONTRACT.  —  It  has  been  held  in  a  few  cases  that  where  an 
attorney's  fee  is  stipulated  for  in  the  contract,  such  fee  may  be  allowed,  and 
will  be  secured  by  the  lien.5 

d.  Liens  BY  SUBROGATION.  —  Where  the  lien  is  merely  by  subrogation 
an  attorney's  fee  may  nevertheless  be  allowed  and  charged  against  the  prem- 


tract  to  protect  himself  against  the  liens  of 
subcontractors,  materialmen,  or  laborers,  he  is 
chargeable  with  interest  after  maturity  unless 
he  pays  the  money  into  court,  Willey  v.  St. 
Charles  Hotel  Co.,  52  La.  Ann.  1581;  Hayden 
Saddlery  Hardware  Co.  v.  Slade,  2  Ohio  Cir. 
Dec.  38,  3  Ohio  Cir.  Ct.  67;  Port  Clinton  v. 
Cleveland  Stone  Co.,  6  Ohio  Cir.  Dec.  218,  10 
Ohio  Cir.  Ct.  1,  2  Ohio  Dec.  486;  or  unless  he 
is  entitled  to  withhold  it  by  virtue  of  stipula- 
tions in  the  contract.  Mills  v.  Paul,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  558. 

1.  Under  General  Laws.  —  Allis  v.  Meadow 
Spring  Distillery  Co.,  67  Wis.  17,  approved 
Seeman  v.  Biemann,  108  Wis.  365. 

2.  Provisions  for  Attorney's  Fee  Held  Unconsti- 
tutional—  Alabama.  —  Randolph  v.  Builders, 
etc.,  Supply  Co.,  106  Ala.  501;  McAnally  v. 
Hawkins  Lumber  Co.,  109  Ala.  397. 

Colorado.  —  Davidson  v.  Jennings,  27  Colo. 
187,  r  Colo.  Dec.  240;  Los  Angeles  Gold  Mine 
Co.  v.  Campbell,  13  Colo.  App.  1;  Burleigh 
Bldg.  Co.  v.  Merchant  Brick,  etc.,  Co.,  13 
Colo.  App.  455;  Perkins  v.  Boyd,  (Colo.  App. 
1901)  65  Pac.  Rep.  350. 

Michigan.  —  Grand  Rapids  Chair  Co.  v. 
Runnels,  77  Mich.  104. 

3.  Provisions  for  Attorney's  Fee  Upheld  —  Cali- 
fornia. —  Rapp  v.  Spring  Valley  Gold  Co.,  74 
Cal.  532;  Chivell  v.  Spring  Valley  Gold  Co., 
(Cat.  1888)  16  Pac.  Rep.  328;  Patent  Brick  Co. 
v.  Moore,  75  Cal.  205;  Mclntyre  v.  Trautner, 
78  Cal.  449;  West  Coast  Lumber  Co.  v.  New- 
kirk,  80  Cal.  275;  Jewell  v.  McKay,  82  Cal. 
144;  Russ  Lumber,  etc.,  Co.  v.  Garrettson,  87 
Cal.  5S9;  Shallert-Ganahl  Lumber  Co.  v.  Neal, 
91  Cal.  362,  94  Cal.  192;  Clark  v.  Taylor,  91 
Cal.  552;  DeCamp  Lumber  Co.  v.  Tolhurst,  99 
Cal.  631;  Mulcahy  v.  Buckley,  100  Cal.  484; 
Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106  Cal.  224; 
Sweeney  v.  Meyer,  124  Cal.  512;  Williams  v. 
Gaston,  127  Cal.  641;  California  Powder 
Works  v  Blue  Tent  Gold  Mines,  (Cal.  1889)  22 
Pac.  Rep.  391;  Dunlop  v.  Kennedy,  (Cal.  1893) 
34  Pac.  Rep.  92. 

Florida.  —  Dell  v.  Marvin,  41  Fla.  221. 
Indiana.  —  Duckwall  v.  Jones,  156  Ind.  682. 


Montana.  —  Wortman  v.  Kleinschmidt,  13 
Mont.  316,  De  Witt,  J.,  dissenting;  Hill  v. 
Cassidy,  24  Mont.  108. 

Oregon.  —  Title  Guarantee  Co.  v.  Wrenn,  35 
Oregon  62,  76  Am.  St.  Rep.  454;  Fitch  v. 
Howitt,  32  Oregon  396;  Chamberlain  v.  Hib- 
bard,  26  Oregon  432;  Forbes  v.  Willamette 
Falls  Electric  Co.,  19  Oregon  61,  20  Am.  St. 
Rep.  793. 

Washington.  —  I  vail  v.  Willis,  17  Wash.  645; 
Griffith  v.  Maxwell,  20  Wash.  403;  Greene  v. 
Finnell,  22  Wash.  186. 

Attorney's  Fees  Dependent  on  Establishment  of 
Lien.  —  Rapp  v.  Spring  Valley  Gold  Co.,  74  Cal. 
532,  followed  in  Chivell  v.  Spring  Valley  Gold 
Co.,  (Cal.  1S88)  16  Pac.  Rep.  328:  Mclntyre  v. 
Trautner,  78  Cal.  449;  Pacific  Mut.  L.  Ins. 
Co.  v.  Fisher,  106  Cal.  224;  Central  Lumber, 
etc.,  Co.  v.  Center,  107  Cal.  193;  Bates  v.  Santa 
Barbara  County,  go  Cal.  543;  Bird  v.  St.  John's 
Episcopal  Church,  154  Ind.  138;  Wortman  v. 
Kleinschmidt,  12  Mont.  316. 

Statutory  Provision  Held  Not  Retroactive.  — 
McCaithy  v.  Havis,  23  Fla.  508. 

Attorney's  Fee  on  Appeal.  —  No  attorney's  fee 
will  be  allowed  on  appeal,  but  only  in  the  trial 
court,  unless  the  statutory  provision  expressly 
confers  upon  the  appellate  court  power  to  allow 
such  fee.  West  v.  Badger  Lumber  Co.,  56 
Kan.  287;  Murray  v.  Swanson,  t8  Mom.  535; 
Helena  Steam-Heating,  etc.,  Co.  v.  Wells,  16 
Mont.  65. 

No  Attorney's  Fee  in  Case  of  Tender  of  Amount 
Due.  — Wortman  v.  Kleinschmidt,  12  Mont.  316. 

No  Attorney's  Fee  for  Preparing  Claim  of  Lien. 
—  Mulcahy  v.  Buckley,  100  Cal.  484. 

4.  Attorney's  Fee  in  Favor  of  Owner.  —  Rev. 
Stat.  111.,  c.  82,  par.  18;  Davis  v.  Riuenhouse, 
etc.,  Co.,  92  111.  App.  34T. 

5.  Attorney's  Fee  Stipulated  For  in  Contract.  — 
Sproulle  v.  McFarland,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  693.  See  also  Shellabarger  v. 
Thayer,  15  Kan.  619.  Contra,  Baltimore  v. 
Parlange,  25  La.  Ann.  335;  Wallers  v.  Texas 
Bldg.,  etc.,  Assoc.,  8  Tex.  Civ.  App.  500; 
Mathews  v.  Texas  Bldg.,  etc.,  Assoc.,  (Tex. 
Civ.  App.  1899)  48  S.  W.  Rep.  744. 
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ises  though  the  amount  secured  by  the  lien  may  thereby  be  increased  beyond 
that  due  from  the  owner  to  the  contractor,  where  the  owner,  instead  of  pay- 
ing the  money  into  court,  contests  the  lien  upon  its  merits  without  apparent 
cause  or  right. 1 

5.  Cost3  —  a.  In  General.  — A  mechanic's  lien  is  usually  enforced  by  a 
suit  in  equity,  and  in  the  absence  of  a  direction  as  to  costs  contained  in  the 
lien  law,  or  general  statutes,  the  court  exercises  a  certain  discretion  in  with- 
holding or  imposing  them,  as  in  other  equity  causes.2  This  equitable  rule, 
however,  is  subject  to  general  statutory  provisions  pertaining  to  costs*  where 
they  are  applicable  to  suits  in  equity.3  Where  the  action  to  enforce  the  lien 
is  at  law,  the  general  statutes  regulating  the  taxation  of  costs  will  govern 
unless  the  lien  law  itself  provides  otherwise.4 

Costs  Are  Frequently  Taxed  as  of  Course  in  favor  of  a  successful  lien  claimant  with- 
out discussion  as  to  the  statutory  or  equitable  authority  under  which  the 
power  is  exercised.5 

b.  Under  Various  Special  Laws.  —  Some  mechanics'-lien  laws  ex- 


1.  Lien  by  Subrogation.  —  De  Camp  Lumber 
Co.  v.  Tolhurst,  99  Cal.  631.  See  also  infra, 
this  section.  Costs. 

2.  Suits  in  Equity  to  Foreclose  Lien.  —  Burn  v. 
Whittlesey,  2  MacArthur  (D.  C.)  189;  Kaye  v. 
Louisville  Bank,  9  Dana  (Ky.)  261;  Kenney 
v.  Apgar,  93  N.  Y,  539;  Weston  v.  Olsen,  55 
Wis.  613;  George  v.  Everhart,  57  Wis.  397. 

For  Instances  of  the  application  of  the  equita- 
ble rule,  see  also  Central  Trust  Co.  v.  Con- 
don, 31  U.  S.  App.  387;  Brydon  v.  Lutes,  9 
Manitoba  463;  Chamberlain  v.  Hibbard,  26 
Oregon  432. 

3.  Extra  Allowance,  —  A  provision  giving  the 
prevailing  party  an  extra  allowance  for  costs, 
if  the  action  be  difficult  and  extraordinary, 
applies  to  all  civil  actions,  including  suits  to 
foreclose  mechanics'  liens.  Lawson  v.  Reilly, 
(C.  PI.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  290; 
Horgan  v.  McKenzie,  (C.  PI.  Gen.  T.)  17  N.  Y. 
Supp.  174,  distinguishing  Hagan  v.  American 
Baptist  Home  Missionary  Soc,  [4  Daly(N.  Y.) 
131,  which  cited  Ruth  v.  Jones,  1  N.  Y.  L. 
Bui.  61.  See  also  Randolph  v.  Foster,  3  E.  D. 
Smith  (N.  Y.)  648. 

Offer  to  Confess  Judgment.  —  Suits  to  enforce 
mechanics  liens  are  included  in  a  general 
code  provision  that  one  who  offers  to  confess 
judgment  for  a  stated  sum  shall  be  entitled  to 
his  costs  from  the  time  of  the  offer,  if  it  is  re- 
fused, and  the  plaintiff  does  not  obtain  a  more 
favorable  judgment.  Kennedy  v.  McKone,  10 
N.  Y.  App.  Div.  S8;  Pflster  v.  Stumm,  (Buffalo 
Super.  Ct.  Spec.  T.)  7  Misc.  (N.  Y.)  526;  Lum- 
bard  v.  Syracuse,  etc.,  R.  Co.,  62  N.  Y.  290; 
Burton  v.  Rockwell,  63  Hun  (N.  Y.)  163; 
Schulte  v.  Lestershire  Boot,  etc.,  Co.,  8S  Hun 
(N.  Y.)  226. 

Percentage  of  Amount  Recovered.  —  A  statute 
which  provides  that  the  prevailing  parly  in 
litigated  cases  shall  be  allowed  five  percent 
on  the  amount  recovered  in  addition  to  costs, 
applies  to  suits  to  foreclose  mechanics'  liens. 
Golden  Gate  Lumber  Co.  v.  Sahrbacher,  105 
Cal.  114. 

Waiver  of  Right  to  Costs.  —  A  general  statu- 
tory  provision  requiring  the  successful  party 
in  an  action  to  enter  and  perfect  his  judgment 
within  sixty  days  after  the  filing  of  the  find- 
ings of  fact  or  the  rendition  of  verdict,  under 
a  penalty  of  waiving  his  right  to  recover  costs, 


is  applicable  to  suits  to  foreclose  mechanics' 
liens.    Crocker  v.  Currier,  65  Wis.  662. 

Fee  of  Attorney  Appointed  by  Court.  —  The  sum 
allowed  by  the  court  to  an  attorney  appointed 
by  it  under  general  statutory  authority  10 
represent  an  absent  owner,  defendant  in  a 
mechanic's-lien  suit,  is  part  of  the  costs,  and, 
like  other  costs  in  the  case,  may  be  satisfied 
out  of  the  property  upon  which  the  principal 
debt  is  a  lien.    Read  v.  Gillespie,  64  Tex.  42. 

4.  Action  at  Law  to  Enforce  Lien.  —  Thus 
under  an  early  mechanic's-lien  law  in  ]Viscon- 
sin.  Marsh  v.  Fraser,  27  Wis.  596;  George  v. 
Everhart,  57  Wis.  307. 

The  proceeding  to  enforce  the  lien  is  a 
special  proceeding,  and  not  a  civil  action  which 
can  be  brought  in  a  justice's  court ;  and  costs 
follow  the  judgment  without  reference  to  the 
amount  recovered.  Myei  v.  Gleisner,  7 
Wis.  55. 

On  a  Scire  Facias  to  foieclose  a  mechanic's 
lien  the  costs  as  well  as  the  amount  of  the  lien 
fall  entirely  upon  the  lot  and  building.  Cat- 
tanach  v.  Ingersoll,  1  Phila.  (Pa.)  285,  9  Leg. 
Int.  (Pa.)  3;  Holden  v.  Winslow,  19  Pa.  St.  449; 
Shryock  v.  Buckman,  121  Pa.  St.  248. 

5.  Costs  Taxed  as  of  Course  to  Successful  Claim- 
ant. —  De  Camp  Lumber  Co.  v.  Tolhurst,  99 
Cal.  631;  Schallert-Ganah!  Lumber  Co  v. 
Neal,  91  Cal.  362;  Hannah,  etc.,  Mercantile 
Co.  v.  Mosser,  105  Mich.  18;  Menzel  v.  Tubbs, 
51  Minn.  364;  Turner  v.  St.  John,  8  N.  Dak. 
245;  Lindsley  v.  Parks,  17  Tex.  Civ.  App.  527; 
Allis  v.  Meadow  Spring  Distilling  Co.,  67  W  is. 
16.  See  also  Russ  Lumber,  etc.,  Co.  r.  Gar- 
rettson,  87  Cal.  589;  Dunlop  v.  Kennedy,  (Cal. 
1893)  34  Pac.  Rep.  92. 

Master's  Fees  due  from  the  lien  claimants  are 
properly  taxed  against  the  owner,  where  they 
succeed  in  establishing  liens.  Mantonva  v. 
Reillv,  1S4  111.  1S3,  affirming  S3  111.  App'  275. 

Defendant  Lien  Claimants.  —  Defendant  as 
well  as  plaintiff  lien  claimants  are  entitled  to 
have  their  costs  and  disbursements  taxed 
against  the  owner,  if  they  establish  their  liens. 
Smalley  v.  Gearing,  121  Mich.  190;  Menzel  v. 
Tubbs,  51  Minn.  364;  Bates  v.  Masonic  Hall, 
etc.,  Fund,  (Supm.  Ct.  Spec.  T.)  7  Misc.  (N. 
Y.)  609.  affirmed  88  Hun  (N.  Y.)  236.  reversed 
on  other  grounds  157  N,  V.  322;  Allis  v. 
Meadow  Spring  Distillery  Co.,  67  Wis.  16. 
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pressly  provide  that  a  successful  lien  claimant  shall  have  a  lien  for  the  amount 
due  with  the  costs  of  the  litigation.1 

In  New  York  the  lien  law  provides  that,  where  the  lien  is  enforced  in  a  court 
of  record,  the  costs  and  disbursements  shall  rest  in  the  discretion  of  the 
court;  but  this  is  generally  construed  in  connection  with  another  section  of 
the  law,  and  the  successful  claimant  allowed  his  costs,  unless  the  owner  has 
admitted  an  indebtedness  and  offered  to  pay  the  amount  into  court  or  secure 
its  payment,  and  the  claimant  fails  to  obtain  a  more  favorable  decree.8 

c.  Liens  by  Subrogation.  —  Where  the  lien  is  by  subrogation,  if  the 
owner  pays  into  court  the  amount  due  from  him  to  the  contractor,  or  offers 
to  pay  it  to  the  persons  adjudged  entitled,  neither  he  nor  his  premises  are 
further  liable  for  the  costs  of  the  litigation,  but  costs  are  properly  awarded 
the  owner.3  Otherwise  the  costs  may  be  taxed  in  favor  of  the  successful 
claimant  as  on  a  contest  or  a  default,  as  the  case  may  be,  and  made  a  charge 
against  the  premises,  irrespective  of  the  state  of  accounts  between  the  owner 
and  the  contractor;4  except  the  costs  of  issues  litigated  between  the  con- 
tractor and  the  claimant,  for  which  the  owner  is  not  responsible  unless  the 
fund  in  his  hands  is  sufficient  to  pay  them.* 

6.  Set-Offs  and  Counterclaims  —  a.  Liens  OF  CONTRACTORS.  —  The  owner 
is  entitled,  as  against  the  contractor,  to  set  up  as  a  counterclaim  damages 
sustained  by  reason  of  defective  or  omitted  work  or  materials  or  the  failure  of 
the  contractor  to  complete  the  building  within  a  time  specified  in  the  contract,6 

1.  Lien  Laws  Giving  Costs  of  Course  to  Success- 
ful Claimant. —  McCormack  v.  Phillips,  4  Dak. 
506;  Kipp  v.  Massin,  15  111.  App.  300;  Foushee 
v.  Grigsby,  12  Bush  (Ky.)  75;  Goodale  v. 
Walsh,  2  Thomp.  &  C.  (N.  Y.)  311;  Weston  v. 
Olsen,  55  Wis.  613;  Badger  v.  Daenieke,  56 
Wis.  678;  George  v.  Everhart,  57  Wis.  397. 

Retroactive  Statutes.  —  A  provision  as  to  costs 
contained  in  a  mechanic's-lien  law  repealing 
former  laws  but  saving  pending  suits,  applies 
to  them  as  well  as  to  proceedings  subsequently 
commenced.  Fargo  v.  Helmer,  43  Hun  (N. 
Y.)  17;  George  v.  Everhart,  57  Wis.  397. 

2.  When  Successful  Lien  Claimant  Entitled  to 
Costs.  —  Burton  v.  Rockwell,  63  Hun  (N.  Y.) 
163;  Hall  v.  Dennerlein,  (C.  PI.  Gen.  T.)  14 
N.  Y.  Supp.  796;  Valk  v.  McKeize,  (Supm.  Ct. 
Gen.  T.)  16  N.  Y.  Supp.  741;  Mull  v.  Jones, 
(C.  PI.  Gen.  T.)  18  N.  Y.  Supp.  359;  William- 
son v.  Hendricks,  (C.  Pi.  Spec.  T.)  10  Abb.  Pr. 
(N.  Y.)  98.  See  also  Morgan  v.  Stevens,  (C, 
PI.)  6  Abb.  N.  Cas.  (N.  Y.)  356;  Eagleson  v. 
Clark,  2  E.  D.  Smith  (N.  Y.)  644;  Althause  v. 
Warren,  2  E.  D.  Smith  (N.  Y.)  657;  Dunning 
v.  Clark,  2  E.  D.  Smith  (N.  Y.)  535. 

As  to  the  effect  of  an  offer  of  judgment,  see 
the  next  preceding  subdivision  of  this  section. 
Costs  —  In  General. 

Works  of  Public  Improvement.  —  By  special 
provision  contained  in  the  New  York  me- 
chanic's-lien  statute  which  gives  liens  upon 
works  of  public  improvement,  "  costs  in  all 
actions  shall  rest  in  the  discretion  of  the 
court,  and  shall  be  awarded  to  or  against  the 
plaintiff  or  defendants  or  any  or  either  of  them, 
as  may  be  just."  McChesney  v.  Syracuse,  75 
Hun  (N.  Y.)  503. 

Costs  under  Early  Laws.  —  See  Fox  v.  Kidd, 
77  N.  Y.489;  Reynolds  v.  Hamil,  (C.  PI.  Spec. 
T.)  Code  Rep.  N.  S.  (N.  Y.)  230. 

3.  Payment  into  Court  or  Tender  of  Sum  Due.  — 
Ewing  v.  Folsom,  67  Iowa  65;  Bourget  v. 
Donaldson,  83  Mich.  478;  Hall  v.  Hogg,  14 
Ont.  Pr.  45;  Hovenden  v.  Eilison,  24  Grant 


Ch.  (U.  C.)  448.    See  also  supra,  this  section, 

Attorney's  Fees —  Under  Special  Provisions  in 
Lien  Laws. 

Costs  Awarded  the  Owner  cannot  be  paid  to 
him  out  of  the  fund  after  he  has  paid  it  into 
court,  since  it  is  no  longer  his,  but  is  there  for 
distribution  to  those  adjudged  entitled.  He 
must  look  to  the  personal  liability  of  those 
persons  against  whom  they  are  taxed.  Patten 
v.  Laidlaw,  26  Ont.  189. 

The  owner  should  pay  into  court  the  amount 
admitted  to  be  due,  less  his  costs,  which  should 
be  taxed  as  to  a  stakeholder  watching  the 
case.    Hall  v.  Hogg,  14  Ont.  Pr.  45. 

4.  De  Camp  Lumber  Co.  v.  Tolhurst,  99  Cal. 
631;  Allen  v.  Wills,  4  La.  Ann.  97;  Louisiana 
Molasses  Co.  v.  Le  Sassier,  52  La.  Ann.  2070; 
Kenney  v.  Apgar,  93  N.  Y.  539;  Holler  v.  Apa, 
(C.  PI.  Spec.  T.)  18  N.  Y.  Supp.  588;  Eagleson 
v.  Clark,  2  E.  D.  Smith  (N.  Y.)  644.  Compare 
dicta  to  the  effect  that  the  successful  lien 
claimant  can  have  costs  only  if  the  amount 
due  the  contractor  from  the  owner  is  sufficient 
to  pay  them  in  addition  to  the  principal  sum. 
Doughty  v.  Devlin,  1  E.  D.  Smith  (N.  Y.) 
625;  Dunning  v.  Clark,  2  E.  D.  Smith  (N.  Y.) 
535;  Williamson  v.  Hendricks,  (C.  PI.  Spec. 
T.)  10  Abb.  Pr.  (N.  Y.)  98;  Goodale  v.  Walsh, 
2  Thomp.  &  C.  (N.  Y.)  311;  Weston  v.  Olsen, 
55  Wis.  613. 

5.  Costs  of  Issues  Litigated  Between  Contractor 
and  Claimant. —  Eagleson  v.  Clark,  2  E.  D. 
Smith  (N.  Y.)  644;  Holler  v.  Apa,  (C.  PI.  Spec. 
T.)  18  N.  Y.  Supp.  588,  wherein  it  was  also 
held  that  where  the  owner  makes  default  and 
fails  to  prove  the  exact  amount  of  his  indebted- 
ness to  the  contractor,  a  judgment  for  the 
amount  of  the  claim  with  costs  is  conclusive 
against  him,  although  it  may  be  in  excess  of 
his  indebtedness.  Cited  in  Wolf  v.  Horn,  (C. 
Pi.  Gen.  T.)  12  Misc.  (N.  Y.)  100. 

6.  Counterclaims  —  Owner  Against  Contractor 
—  United  States.  —  Winder  v.  Caldwell,  14 
How.  (U.  S  )  434. 
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unless  the  right  to  such  damages  has  been  waived.1 

b.  Liens  of  Subcontractors,  Materialmen,  and  Laborers  —  (i)  By 
Oivner.  —  When  the  claimant  is  a  subcontractor,  materialman,  or  laborer,  the 
owner  is  entitled  to  counterclaim  not  only  damages  caused  by  defects  or  omis- 
sions on  the  part  of  the  claimant  himself,8  but  also  those  caused  by  dereliction 
of  the  contractor,  at  least  where  the  lien  is  not  direct  but  by  subrogation,3 


California.  —  Bridgeport  First  Nat.  Bank  v. 
Perris  Irrigation  Dist.,  107  Cal.  55. 

Dakota.  —  McCormack  v.  Phillips,  4  Dak. 
506. 

District  of  Columbia.  —  Burn  v.  Whittlesey, 
2  MacArthur  (D.  C.)  189. 

Indiana.  —  Bird  v.  St.  John's  Episcopal 
Church,  154  Ind.  138. 

Missouri. — Shouse  v.  Neiswaanger,  18  Mo. 
App.  236;  Dengler  v.  Auer,  55  Mo.  App.  548. 

New  York.  —  Bradley,  etc.,  Co.  v.  Herler, 
(N.  Y.  Super.  Ct.  Spec.  T.)  23  Civ.  Pro.  (N.  Y.) 
408;  Horgan  v.  McKenzie,  (C.  PI.  Gen.  T.)  17 
N.  Y.  Supp.  174;  Gourdier  v.  Thorp,  1  E.  D. 
Smith  (N.  Y.)  697;  Lutz  v.  Ey,  3  E.  D.  Smith 
(N.  Y.)  621,  3  Abb.  Pr.  (N.  Y.)  475;  Holl  v. 
Long,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  1. 

Pennsylvania. —  McQuaide  v.  Stewart,  48 
Pa.  St.  198;  Bayne  v.  Gaylord,  3  Watts  (Pa.) 
301. 

Texas.  —  Wright  v.  Meyer,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  1122. 

Utah.  —  Culmer  v.  Clift,  14  Utah  286. 

Wisconsin.  —  Arndt  v.  Keller,  96  Wis.  274; 
Laycock  v.  Parker,  103  Wis.  161 ;  Seeman  v. 
Biemann,  108  Wis.  365. 

See  generally  the  title  Set-off,  Recoupment, 
and  Counterclaim. 

For  Various  Cases  in  which  the  counterclaim 
has  been  denied  as  not  supported  by  sufficient 
evidence  or  as  alleging  matter  not  properly  the 
subject  of  a  counterclaim,  see  Holl  v.  Long, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  i;  Mar- 
shall v.  Cohen,  (C.  PI.  Gen.  T.)  11  Misc.  (N. 
Y.)  397;  Conover  v.  Lennon,  (N.  Y.  City  Ct. 
Gen.  T.)  18  N.  V.  Supp.  162;  Horgan  v.  Mc- 
Kenzie, (C.  PI.  Gen.  T.)  17  N.  Y.  Supp.  174; 
McCarthy  v.  Gallagher,  (C.  PI.  Gen.  T.)  4 
Misc.  (N.  Y.)  188,  affirming  (N.  Y.  City  Ct. 
Gen.  T.)  2  Misc.  (N.  Y.)  587;  Laycock  v. 
Parker,  103  Wis.  161. 

Contract  Wrongfully  Terminated  by  Owner.  — 
Where  the  owner  terminated  the  contract  with- 
out cause,  and  the  contractor  sued  to  establish 
a  lien  for  a  reasonable  value  of  the  work  per- 
formed and  materials  furnished,  the  owner  is 
not  entitled  to  a  counterclaim  for  excessive 
expense  in  completing  the  contract.  Charlton 
v.  Scoville,  68  Hun  (N.  Y.)  348,  affirmed  144 
N.  Y.  691. 

Assignee  of  Contractor.  —  A  mere  novation  of 
the  original  contract  by  its  assignment  to 
another  contractor  to  be  completed  by  him, 
will  not  affect  the  owner's  right  to  a  set-off  or 
counterclaim ;  but  an  assignment  by  the  con- 
tractor of  his  right  to  the  money  due  for  the 
work  will,  under  the  California  statute,  defeat 
the  right  to  a  set-off  not  existing  al  the  time 
when  the  owner  received  notice  of  such  assign- 
ment. Bridgeport  First  Nat.  Bank  v.  Peiris 
Irrigation  Dist.,  107  Cal.  55.  See  Lawrence 
v.  Congregational  Church,  164  N.  Y.  115, 
affirming  32  N.  Y.  App.  Div.  489. 

1.  Waiver  of  Right  to  Damages.  —  Hibbard  v. 


Talmage,  32  Neb.  147;  Murphy  v.  Slickley 
Simonds  Co.,  8  Hun  (N.  Y.)  158,  affirmed  152 
N.  Y.  626;  Holl  v.  Long,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  1;  Beinhuuer  v.  Gleason, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Si.  Rep.  227, 
affirmed  1 19  N.  Y.  658;  Meehan  v.  Williams,  2 
Daly  (N.  Y.)  367,  36  How.  Pr.  (N.  Y.)75;  Close 
v.  Clark,  16  Daly  (N.  Y.)  91;  Wright  v.  Meyer, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  1122;  Ash- 
land Lime,  etc.,  Co.  v.  Shores,  105  Wis.  122. 

2.  Counterclaim  for  Damages  Caused  by  Lien 
Claimant. —  Mantonya  v.  Reilly,  184  111.  183, 
affirming  83  111.  App.  275;  Fredeiicks  v.  Good- 
man St.  Homestead  Assoc.,  29  N  Y.  Supp. 
1041,  75  Hun  (N.  Y.)  612;  King  v.  Moore, 
(Supm.  Ct.  App.  Div.)  70  N.  Y.  Supp.  6;  Tay- 
lor v.  Murphy.  148  Pa.  St.  337,  33  Am.  St.  Rep. 
825,  30  W.  N.  C.  (Pa.)  27;  Ashland  Lime,  etc., 
Co.  v.  Shoies,  105  Wis.  122. 

Latent  Defects. —  Wisconsin  Red  Pressed 
Brick  Co.  v.  Hood,  67  Minn.  329,  64  Am.  St. 
Rep.  418. 

For  Waiver  by  the  owner  of  defects  or  omis- 
sions in  the  work  performed  or  materials  fur- 
nished by  subcontractors,  materialmen,  or 
laborers,  see  Ashland  Lime,  etc.,  Co.  v.  Shores, 
105  Wis.  122. 

3.  Counterclaim  for  Damages  Caused  by  Con- 
tractor. —  Central  Trust  Co.  v.  Condon,  31  U. 
S.  App.  387;  McArthur  v.  Dewar.  3  Manitoba 
72;  Julin  v.  Ristow  Poths  Mfg.  Co.,  54  111. 
App.  460;  Cheney  v.  Troy  Hospital  Assoc.,  65 
N.  Y.  282;  Powers  v.  Yonkers,  114  N.  Y.  145, 
reversing  8  N.  Y.  St.  Rep.  906;  Lai  kin  v.  Mc- 
Mullin,  120  N.  Y.  108,  revetting  14  Dalv  (N.  Y.) 
311;  Foshay  v.  Robinson,  137  N.  Y.  134, 
affirming  (Supm.  Ct.  Gen.  T.)  16  N.  Y.  Supp. 
817;  Hutton  v.  Gordon,  (Count)-  Ct.)  2  Misc. 
(N.  Y.)  267;  Holl  v.  Long,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  1;  Gillen  v.  Hubbard.  2 
Hilt.  (N.  Y.)  303;  Morgan  v.  Stevens,  (C.  PI.) 
6  Abb.  N.  Cas.  (N.  Y.)  356;  O'Donnell  v. 
Rosenberg,  (C.  PI.  Gen.  T.)  14  Abb.  Pr.  N.  S. 
(N.  Y.)  59;  Miller  v.  Moore,  1  E.  D.  Smith  (N.  Y.) 
739.  See  also  McKee  v.  Rapp,  (N.  Y.  Super. 
Ct.  Spec.  T  )35  N.  Y.  Supp.  175:  and  see  infra, 
this  section,  13.  c.  Substantial  Performance. 

Direct  Liens.  —  In  an  action  to  foieclose  a 
mechanic's  lien  for  labor  performed  for  a  con- 
tractor, the  owner  cannot  recoup  damages  for 
defective  materials  furnished  by  the  conirac- 
tor.  ISowen  v.  Phinney,  162  Mass.  593,  44 
Am.  Si.  Rep.  391. 

In  Michigan  the  lien  law  expressly  provides 
that  the  owner  shall  be  enlitled  to  recoup  any 
damages  which  he  may  sustain  by  reason  of 
any  failure  or  omission  in  the  performance  cf 
the  original  contiact,  and  the  presence  of  this 
provision  was  one  of  the  grounds  upon  which 
the  court  overruled  an  objection  that  the  stat- 
ute was  unconstitutional.  Smalley  v.  Gearing. 
121  Mich.  190.  See  also  Hannah,  etc..  Mer- 
cantile Co.  v.  Hartzell,  (Mich.  1901)  84  N.  W. 
Rep.  52. 
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Value  of  Labor  and  Materials. 


and  the  claim  for  damages  has  not  been  waived,1  the  claimant  being  subro- 
gated only  to  the  amount  justly  due  from  the  owner  to  the  contractor 
under  the  contract. 

The  Set-off  of  an  Independent  Cause  of  Action,  available  to  the  owner  against  the 
contractor,  is,  however,  not  generally  allowed  unless  authorized  by  the  language 
of  the  mechanic's-lien  statute,2  or  by  a  stipulation  in  the  contract  that  it  shall 
be  allowed  as  a  payment  upon  the  contract  price.3 

(2)  By  Contractor.  —  Where  the  claim  for  lien  is  made  by  a  subcontractor, 
materialman,  or  laborer  of  the  contractor,  the  latter  is  the  principal  debtor 
and  is  entitled  to  avail  himself  of  all  proper  counterclaims  and  set-offs,  thus 
indirectly  reducing  the  amount  for  which  the  lien  can  be  established.^ 

7.  Measure  of  Value  of  Labor  and  Materials  —  a.  CONTRACTORS. — Although 
the  lien  laws  generally  give  a  lien  for  the  value  of  the  labor  and  materials,  in 


Upper  Canada.  —  Under  an  early  mechanic's- 
lien  law  of  Ontario  giving  a  direct  lien  to  the 
extent  of  a  designated  percentage  of  the  con- 
tract price,  it  was  held  that  the  owner  was  en- 
titled to  deductions  for  damages  caused  by  the 
contractor  as  against  subcontractors  and 
materialmen,  but  not  as  against  a  lien  for 
wages  which  were  protected  by  special  pro- 
vision. McBean  v.  Kinnear,  23  Ont.  313, 
Goddard  v.  Coulson,  10  Ont.  App.  1;  Wood 
v.  Stringer,  20  Ont.  148. 

Under  the  existing  lien  law,  liens  of  subcon- 
tractors and  materialmen  are  placed  on  the 
same  footing  with  those  for  wages  in  this 
particular.      Russell    v.    French,    28  Ont. 

215- 

Claimant  as  Surety  for  Contractor.  —  Where  the 
lien  claimant  is  surety  or  guarantor  for  the 
faithful  performance  by  the  contractor  of  his 
contract  with  the  owner,  the  latter  is  entitled 
to  counterclaim  damages  resulting  from  de- 
fects or  omissions  on  the  part  of  the  contractor. 
McAdow  v.  Ross,  53  Mo.  199;  McConey  v. 
Wallace,  22  Mo.  App.  377;  Deitz  v.  Leete,  28 
Mo.  App. '  540,  citing  Hartman  v.  Berry,  56 
Mo.  487,  and  German  Lutheran  Evangelical 
Congregation  v.  Heise,  44  Md.  455.  See  also 
Atlantic  Coast  Brewing  Co.  v.  Donnelly,  59 
N.  J.  L.  4S. 

1.  Waiver,  —  Hannah,  etc.,  Mercantile  Co.  v. 
Hartzell,  (Mich.  1900I  84N.  W.  Rep.  52;  Heck- 
mann  v.  Pinkney,  81  N.  Y.  211,  affirming  8 
Daly  (N.  Y.)  466;  Morgan  v.  Stevens,  (C.  PI  ) 
6  Abb.  N.  Cas.  (N.  Y.]  356. 

Estoppel.  —  Where  the  owner  has  paid  the 
contractor  in  full,  except  the  amount  of  the 
claim  of  the  materialman,  which  he  has  re- 
tained and  agreed  to  pay  the  latter,  he  is 
estopped  from  making  any  claim  for  damages 
caused  by  the  contractor,  in  an  action  to  en- 
force a  lien  for  the  materials.  Cook  v.  Rome 
Brick  Co..  98  Ala.  409. 

2.  Set-offs  Against  Contractor.  —  Hoyt  v. 
Miner,  7  Hill  (N.  Y.)  525,  disapproving  on  this 
point  4  Hill'  (N.  Y.)  193;  Develin  v.  Mack,  2 
Daly  (N.  Y.)  95;  Hagan  v.  American  Baptist 
H  jme  Missionary  Soc,  14  Daly  (N.  Y.)  131. 

Set-offs  Existing  When  Contract  Executed.  —  1 1 
has  been  held  that  where  the  owner  enters  into 
the  contract  on  account  of  a  claim  he  has 
against  the  contractor,  he  is  entitled  to  a  credit 
therefor,  although  he  did  not  so  stipulate  and 
the  contractor  objects.  Stark  v.  Simmons, 
54  Ohio  Si.  435. 

8et-offs   Authorized  by  Statute.  —  Owens  v. 


Ackerson,  1  E.  D.  Smith  (N.  Y.)  691,  8  How. 
Pr.  (N.  Y.)  199,  cited  in  Marshall  v.  Cohen,  (C. 
PI.  Gen.  T.)  11  Misc.  (,N.  Y.)  397.  Compare 
McQuaide  v.  Stewart,  48  Pa.  St.  198. 

Wlieie  alien  law  provides  that  the  summons 
shall  require  the  owner  to  appear  and  answer, 
and  serve  a  copy  of  such  answer,  "  together 
with  a  notice  of  any  set-off  that  he  may  have," 
within  a  specified  time,  the  term  "  set-off"  is 
sufficiently  comprehensive  to  authorize  the 
owner  to  set  on  a  debt  or  claim  available 
against  the  contractor.  Cheney  v.  Troy  Hos- 
pital Assoc.,  65  N.  Y.  282:  Develin  v.  Mack,  2 
Daly  (N.  Y.)  94,  explaining  Allen  v.  Carman,  1 
E.  D.  Smith  (N.  Y.)  692,  and  Miller  v.  Moore, 
1  E.  D.  Smith  (N.  Y.)  739.  On  theother  hand, 
a  provision  that  assignments  or  transfers  by  the 
contractor,  as  well  as  proceedings  in  attach- 
ment, or  otherwise,  shall  not  affect  the  liens 
of  subcontractors,  materialmen,  or  laborers, 
prevents  the  owner  from  availing  himself  of  a 
set-off  against  the  contractor,  acquired  after  the 
labor  is  performed  or  the  materials  furnished, 
and  thus  accomplishing  indirectly  that  which 
the  statute  provides  shall  not  be  done  by  any 
one  directly.  Bullock  v.  Horn,  44  Ohio  St. 
420;  to  the  same  effect,  Develin  v.  Mack,  2 
Daly  (N.  Y.)  g4. 

3.  See  infra,  this  section,  Restrictions  on  Pay- 
ments —  Advance  Payments. 

4.  Counterclaims  and  Set-offs  by  Contractor.  — 
Wescott  v.  Bridwell,  40  Mo.  146;  Smack  v. 
Cathedral  of  Incarnation,  31  N.  Y.  App.  Div. 
559;  Grogan  v.  McMahon,  4  E.  D.  Smith  (N. 
Y.)  754;  Gable  v.  Parry,  13  Pa.  St.  181.  Contra 
as  to  set-offs,  under  the  wording  of  the  New 
Jersey  lien  law,  Naylor  v.  Smith,  63  N.  J.  L. 
5Q6. 

Under  a  Direct  Lien  Statute  which  provides 
that  the  contractor  shall  defend  the  claims  of 
subcontractors,  materialmen,  or  laborers  upon 
all  legitimate  grounds  andathisown  expense, 
the  owner  is  entitled  to  insist  upon  a  counter- 
claim for  damages  which  the  contractor  has 
against  the  claimant.  Seetnan  v.  Biemann, 
108  Wis.  365;  to  the  same  effect  Ashland  Lime, 
etc.  Co.  v.  Shores.  105  Wis.  122. 

Where  the  Claimant  Fails  to  Establish  His  Lien, 
he  having  never  substantially  performed  his 
contract,  a  counterclaim  by  the  contractor  for 
the  expense  of  completing  the  woik  must  be 
held  to  fall  with  the  fail ure  of  the  com raci  out 
of  which  it  arose.  Kohl  v.  Fleming,  (Supm. 
Ct.  App.)  21  Misc.  (N.  Y.)  690,  citing  Walkei 
v.  Miliard,  29  N.  Y.  375. 
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the  case  of  contractors  and  where  the  contract  is  express  this  value  is  to  be 
determined  by  the  price  which  the  owner  agrees  to  pay,  be  it  more  or  less.1 

b.  Subcontractors,  Materialmen,  and  Laborers.  —  On  the  other 
hand,  subcontractors,  materialmen,  and  laborers  have  no  direct  contractual 
relation  with  the  owner,  and  where  their  liens  are  direct  and  not  by  subro- 
gation merely,  they  are  entitled  only  to  a  lien  for  the  reasonable  value  of  the 
work  and  labor  performed  or  materials  furnished,  not  exceeding  the  contract 
price.2  The  agreed  price  is,  however,  prima  facie  evidence  of  such  value, 
and  if  not  disputed  by  the  owner,  or  if  ratified  by  him,  it  will  be  binding.3 

8.  Burden  of  Proof  —  a.  Indebtedness  of  Owner  to  Contractor. — 
Where  the  lien  is  one  by  subrogation  it  is  incumbent  upon  the  claimant  to 
allege  and  prove  as  a  part  of  his  cause  of  action  that  a  debt  was  due  from  the 
owner  to  the  contractor  under  the  original  contract,  and  unpaid,  when  the 
lien  was  perfected,  or  became  due  thereafter;'4  but  the  exact  state  of  their 


1.  Measure  of  Value  —  Rule  as  to  Contractors. — 

Morrison  v.  Stewart,  24  111.  24;  Carroll  v. 
Ctaine,  9  111.  563;  Cassidy  v.  Fontham,  (C.  PI. 
Gen.  T.)  14  N.  Y.  Supp.  151;  Horgan  v.  Mc- 
Kenzie,  (C.  PI.  Gen.  T.)  17  N.  Y.  Supp.  174. 

2.  Subcontractors,  Materialmen,  and  Laborers  — 
Arkansas.  —  Basham  v.  Toors,  51  Ark.  309. 

California.  —  Booth  v.  Pendola,  88  Cal.  36; 
Joost  v.  Sullivan,  nr  Cal.  286;  Macomber  v. 
Bigelow,  126  Cal.  9. 

Indiana.  —  Morris  v.  Louisville,  etc.,  R.  Co., 
123  Ind.  489. 

Minnesota.  —  Laird  v.  Moonan,  32  Minn.  358, 
cited  in  Smith  v.  Stevens,  36  Minn.  303;  Bard- 
well  v.  Mann,  46  Minn.  285. 

Missouri.  —  Deardorff  v.  Everhartt,  74  Mo. 
37;  Henry,  etc,  Co.  v.  Evans,  97  Mo.  47; 
Mitchell  Planing  Mill  Co  v.  Allison,  138  Mo. 
50,  60  Am.  St.  Rep.  544;  Kling  v.  Carondelet 
R.  Constr.  Co.,  7  Mo.  App.  410;  Miller  v. 
Whitelaw,  28  Mo.  App.  639. 

Oregon.  —  Fitch  v.  Howitt,  32  Oregon  396. 

Pennsylvania.  —  Odd  Fellows'  Hall  v.  Mas- 
ser,  24  Pa.  St.  507,  64  Am.  Dec.  675;  Russell 
v.  Bell,  44  Pa.  St.  47;  Lee  v.  Burke,  66  Pa.  St. 
336;  Gray  v.  Dick,  97  Pa.  St.  142;  Cattanach 
v.  Ingersoll,  1  Phila.  (Pa.)  285,  9  Leg.  Int.  (Pa.) 
3;  Brown  v.  Kolb,  8  Pa.  Super.  Ct.  413,  43  W. 
N.  C.  (Pa.)  26. 

Contra.  —  Ward  v.  Edmunds,  no  Mass.  340; 
Reid  v.  Berry,  (Mass.  1901)  59  N.  E.  Rep.  760. 

Where  Owner  Owes  Contractor. —  Where  the 
owner  is  indebted  to  the  contractor  in  an 
amount  equal  to  orgreater  than  the  aggregate 
amount  of  the  claims  of  all  subcontractors,  out 
of  which  he  is  entitled  to  pay  such  claims, 
their  allowance  to  the  full  extent  of  the  con- 
tract price  can  in  no  way  prejudice  him  and  is 
not  erroneous.  Charles  v.  E.  F.  Hallack  Lum- 
ber, etc.,  Co.,  22  Colo.  283. 

Entire  Contract  —  Lien  for  Labor.  —  In  Mas- 
sachusetts, under  a  contract  to  perform  or  fur- 
nish labor  and  furnish  materials  for  an  entire 
price,  if  the  claimant  has  failed  to  file  the  stat- 
utory notice  he  is  entitled  to  a  lien  for  the 
labor  alone,  provided  its  value  can  be  clearly 
proved,  the  lien  in  no  event  to  exceed  the  price 
agreed  upon  for  the  entire  contract.  Gogin  v. 
Walsh,  124  Mass.  516;  Casey  v.  Weaver.  141 
Mass.  280;  Moore  v.  Erickson,  158  Mass.  71, 
cited  in  Bowen  v.  Phinney,  162  Mass.  593,  44 
Am.  St.  Rep.  391 ;  French  v.  Hussey,  159  Mass. 
206. 


3.  Agreed  Price  Prima  Facie  Evidence  of  Value. 

—  Booth  v.  Pendola,  88  Cal.  36;  Joost  v.  Sulli- 
van, in  Cal.  286;  Charles  v.  E.  F.  Hallack 
Lumber,  etc.,  Co.,  22  Colo.  283;  Forbes  v. 
Willamette  Falls  Electric  Co.,  19  Oregon  61,  20 
Am.  St.  Rep.  793;  Odd  Fellows'  Hall  v. 
Masser,  24  Pa.  St.  507,  64  Am.  Dec.  675. 
Contra,  McMahon  z.  Bridwell,  3  Mo.  App.  572. 

Ratification  by  Owner.  —  Hilliker  v.  Francisco, 
65  Mo.  598;  Miller  v.  Whitelaw,  28  Mo.  App. 
639;  Brown  v.  Kolb,  8  Pa.  Super.  Ct.  413,  43 
W.  N.  C.  (Pa.)  26. 

4.  Burden  of  Proving  Indebtedness  of  Owner 
to  Contractor — California. —  Rosenkranz  v. 
Wagner,  62  Cal.  151;  Turner  v.  Strenzel,  70 
Cal.  28. 

Colorado.  —  Epley  v.  Scherer,  5  Colo.  536, 
citing  Jensen  v.  Brown,  2  Colo.  694. 

Illinois.  —  Wookey  v.  Slemmons,  65  111.  App. 
553;  Douglas  v.  McCord,  12  111.  App.  278. 

Iowa.  —  Martin  v.  Morgan,  64  Iowa  270; 
Parker  v.  Scott,  82  Iowa  266;  Simonson  Bros. 
Mfg.  Co.  v.  Citizens'  State  Bank,  105  Iowa 
264. 

Louisiana.  —  Henchert  v.  Barrere,  21  La. 
Ann.  387;  Baldwin  v.  Wood,  11  La.  454. 

New  York.  —  Beardsley  v.  Cook,  143  N.  Y. 
143,  reversing  67  Hun  (N.  Y.)  101 ;  Brainard  v. 
Kings  County,  155  N.  Y.  538,  affirming  84  Hun 
(N.  V.)  290;  Beecher  v.  Schuback,  I  N.  Y.  App. 
Div.  359,  affirmed  158  N.  Y.  687;  Smylh  v. 
Marsich,  4  N.  Y.  App.  Div.  171 ;  Ball,  etc.,  Co. 
v.  Jonathan  Clark,  etc.,  Co.,  31  N.  Y.  App.  Div. 
356;  Freese  v.  Avery,  57  N.  Y.  App.  Div.  633; 
Masons'  Supplies  Co.  v.  Jones,  58  N.  Y.  App. 
Div.  231;  Breuchaudi'.  New  York,  61  Hun  (N. 
Y.)  564;  Paige  v.  New  York.  (Supm.  Ct.  Gen. 
T.)  16  N.  Y.  Supp.  348,  61  Hun  (N.  Y.)  627; 
Scerbo  -•.  Smith,  (Supm.  Ct.  Spec.  T.)  16  Misc. 
(N.  Y.)  102,  criticising  Drennan  v.  New  York, 
(C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  112;  Lemicux 
v.  English,  (Supm.  Ct.  App.  T.)  19  Misc.  (N, 
Y.)  545;  La  Pasta  Weil,  (Supm.  Ct.  App.  T.) 
20  Misc.  (N.  Y.)  554,  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  10;  Keavey  v.  De 
Rago,  (Supm.  Ct.  App.  T.)  20  Misc.  (N.  Y.) 
105;  Madden  Lennon,  (Supm.  Ct.  App.  T.) 
23  Misc.  (N.  Y.)  704;  Bailey  v.  Tohnson,  1  Dalv 
(N.  Y.)  61;  Develin  v.  Mack,  2  "Daly  (N.  Y.)  94; 
Leiegne  v.  Schwarzler,  10  Dalv  (N.  Y.)  547; 
Hauptman  v.  Halsey,  I  E.  D.  Smith  (N.  Y.) 
66S;  Sullivan  v.  Brewster.  1  E.  D.  Smith  (N. 
Y.)  681,  S  How.  Pr.  (N.  Y.)  207;  Cox  v.  Bro- 
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accounts,  the  right  of  priority  of  credits  claimed  against  the  fund  by  the 
owner,  or  of  payments  made  by  him  after  notice  of  lien,  is  matter  of  defense.1 

b.  Indebtedness  of  Contractor  to  Subcontractor.  —  In  like  man- 
ner it  is  necessary  for  one  who  performs  work  or  furnishes  material  for  a  sub- 
contractor to  prove  also  a  balance  due  from  the  contractor  to  the  subcontractor.8 

9.  Application  of  Payments  —  a.  General  Rules  —  Application  by  Parties. — 
In  accordance  with  the  established  rules  of  law  governing  the  application  of 
payments  the  debtor  has  the  first  right  to  direct  how  sums  paid  shall  be 
appropriated ;  3  but  unless  he  exercises  this  right  the  creditor,  whether  a  con- 
tractor receiving  payments  from  the  owner,4  or  a  subcontractor,  materialman, 
or  laborer  receiving  payments  from  the  contractor,5  may  credit  sums  paid 
upon  nonlienable  items  of  the  account  or  other  unsecured  indebtedness,  and 
establish  a  lien  as  against  the  owner  for  the  full  amount  of  the  lien  claim. 

Application  by  Court. — -If  no  application  is  made  by  either  party,  the  court 
will  apply  the  payments  as  justice  and  equity  may  require;  0  generally  to  debts 


derick,  4  E.  D.  Smith  (N.  Y.)  721;  Ferguson 
v.  Burk,  4  E.  D.  Smith  (N.  Y.)  760.  Contra, 
Rudd  v.  Davis,  I  Hill  (N.  Y.)  277,  distinguishing 
Haswell  v.  Goodchild,  12  Wend.  (N.  Y.)  373; 
Doughty  v.  Devlin.  1  E.  D.  Smith  (N.  Y.)  625. 

Ohio.  —  Watkins  v.  Shaw,  4  Ohio  Cir.  Dec. 
66o,  7  Ohio  Cir.  Ct.  415,  followed  in  Owen  v. 
Murry,  6  Ohio  Dec.  223. 

Texas.  —  Fullenwider  v.  Longmoor,  73  Tex, 
481;  Ricker  v.  Schadt,  5  Tex.  Civ.  App.  460; 
Mills  v.  Paul,  (Tex.  Civ.  App.  1895),  30  S.  W. 
Rep.  558. 

Utah. —  Morrison  v.  Inter-Mountain  Salt  Co,, 
14  Utah  201,  modifying  Teahen  v.  Nelson,  6 
Utah  363. 

Canada.  —  Townsley  v.  Baldwin,  18  Ont. 
403,  compare  McLennan  v.  Winnipeg,  3  Mani- 
toba 474. 

Effect  of  Default  by  Owner.  —  Where  the  own- 
er fails  to  defend  and  prove  the  exact  amount 
of  his  indebtedness  he  takes  the  risk  of  a  judg- 
ment establishing  a  lien  against  his  property 
for  an  amount  in  excess  of  what  may  be,  in 
truth,  that  in  which  he  is  indebted  to  the  con- 
tractor. Holler  v.  Apa,  (C.  PI.  Spec.  T.)  18  N. 
Y.  Supp.  588. 

Action  to  Foreclose  in  Court  Not  of  Record.  — 
Where  the  action  to  foreclose  is  brought  in  a 
court  not  of  record,  in  which,  under  the  law 
regulating  the  pleadings  in  such  actions,  it  is 
not  necessary  to  allege  the  indebtedness  from 
the  owner  to  the  contractor,  it  is  nevertheless 
necessary  for  the  plaintiff  to  prove  it  as  part  of 
his  cas?.  Keavey  v.  De  Rago,  (Supm.  Ct.  App. 
T.)  20  Misc.  (N.  Y.)  105. 

Evidence  of  Amount  Due.  —  Where  judgment 
has  been  obtained  by  the  contractors  against 
the  owner,  such  judgment  is  competent  evi- 
dence to  show  that  there  is  an  unpaid  balance 
due  from  the  owner  to  the  contractor.  Lee  v. 
Wimberly,  102  Ala.  539. 

1.  Exact  State  of  Accounts  Matter  of  Defense.  — 
Iowa  Brick  Co.  v.  Des  Moines.  111  Iowa  272; 
Offutt  v.  Scribner,  10  La.  Ann.  639;  Holler  z: 
Apa,  (C.  PI.  Spec.  T.)  18  N.  Y.  Supp.  588; 
Hauptman  v.  Halsey,  1  E.  D.  Smith  (N.  Y.) 
668;  Parsley  v.  David,  106  N.  Car.  225;  Wat- 
kins  v.  Shaw,  4  Ohio  Cir.  Dec.  660,  7  Ohio  Cir. 
Ct.  415  followed  in  Owen  v.  Murry,  6  Ohio  Dec. 
223;  Townsley  v.  Baldwin,  18  Ont.  403. 

2.  Brainard  v.  Kings  County,  155  N.  Y.  538, 
affirming  84  Hun  (N.  Y.)  290. 


3.  Application  by  Debtor.  —  Petersen  v.  Shain, 
(Cal. 1893)33  Pac.  Rep.  1086;  German  Lutheran 
Evangelical  Congregation  v.  Heise,  44  Md. 
453.  See  generally  the  title  Application  of 
Payments,  vol.  2,  p.  435: 

4.  Application  by  Contractor.  —  McCartney  v. 
Buck,  8  Houst.  (Del.)  34;  Allen  v.  Frumet 
Min.,  etc.,  Co.,  73  Mo.  688;  Reynolds  v.  Pat- 
ten, (C.  PI.  Gen.  T.)  10  Misc.,  (N.  Y.)  155,  re- 
versing 5  Misc.  (N.  Y.)  215,  and  affirming  (N. 
Y.  City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  625. 

5.  Application  by  Subcontractors,  Materialmen, 
or  Laborers. —  Brigham  v.  Dewald,  7  Ind.  App. 
115;  German  Lutheran  Evangelical  Congrega- 
tion v.  Heise,  44  Md.  453;  Union  Trust  Co.  v. 
Casserly,  (Mich.  1901)  86  N.  W.  Rep.  545;  Ridge 
v.  Mercantile  Loan,  etc  ,Co.,  56  Mo.  App.  155; 
Mack  v.  Colleran,  136  N.  Y.  617,  reversing  (C. 
PI.  Gen.  T.)  18  N.  Y.  Supp.  104;  Singerly  v. 
Doerr,  62  Pa.  St.  9;  Dickinson  College  v. 
Church,  1  W.  &  S.  (Pa.)  462,  cited  in  Logan  v. 
Mason,  6  W.  &  S.  (Pa.)  9.  See  also  Ashland 
Lime,  etc.,  Co.  v.  Shores,  105  Wis.  122.  See 
Allen  v.  Redward,  10  Hawaii  151. 

But  see  as  to  the  effect  on  the  lien  of  pay- 
ments made  by  the  contractor  to  subcontrac- 
tors, materialmen,  or  laborers,  as  the  result  of 
the  owner's  having  made  payment  to  him  on 
account  of  the  improvement,  though  without 
appropriation  on  the  part  of  the  contractor, 
Goss  v.  Strelitz,  54  Cal.  640,  opinion  of  McKee, 
J.;  and  Red  River  Lumber  Co.  v.  Children  of 
Israel,  7  N.  Dak.  46. 

Appropriation  After  Suit  Commenced.  —  Pay- 
ments made  by  a  contractor  to  a  subcontractor, 
materialman,  or  laborer,  there  being  an  open 
account  between  them,  cannot  be  appropriated 
after  suit  commenced  to  foreclose  the  lien, 
even  by  agreement  between  debtor  and  credi- 
tor, and  applied  on  non-lienable  items  to  the 
prejudice  of  the  owner;  but  no  application 
having  been  made  before  suit,  the  law  will 
apply  the  payments  to  the  earlier  items.  Mc- 
Bean  v.  Kinnear,  23  Ont.  313. 

6.  Application  by  Court  —  General  Rule.  —  Mc- 
Cartney v.  Buck,  8  Houst.  (Del.)  34;  Com- 
pound Lumber  Co.  v.  Muiphy,  169  111.  343. 

Illustrations  of  Equitable  Appropriation.  — 
Where  a  husband  buys  lumber  with  money 
furnished  by  his  wife  for  a  house  being  erected 
by  her,  the  materialman  cannot  apply  the 
payment  on  a  general  account  of  the  husband 
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due  the  claimant  for  which  he  has  no  lien,1  or,  in  case  of  an  open  account,  to 
the  earliest  items.2 

b.  Change  in  Application.  —  Af  application  of  a  payment  once  made 
cannot  be  changed,  even  by  mutual  consent  of  the  parties  immediately 
interested,  to  the  prejudice  of  other  lien  claimants  or  the  owner.3 

10.  Limited  by  Statement  of  Claim.  —  By  express  provision  in  some  of  the 
lien  statutes  the  amount  which  can  be  recovered  in  an  action  to  enforce  a  lien 
cannot  exceed  the  amount  claimed  in  the  lien  statement.4 

11.  Assignment  of  Lien.  —  A  purchaser  of  a  mechanic's-lien  claim,  who  is 
entitled  to  enforce  it  against  the  premises,  is  not  limited  to  the  amount 
actually  paid  for  it,  as  against  other  lienors,  but  can  enforce  it  to  the  same 
extent  as  his  assignor.5 

12.  Restrictions  on  Payments — a.  By  Owner  to  Contractor  —  (i)  Gen- 
eral Rules —  Direct  Liens.  —  Where  there  is  a  direct  lien  no  payments  by  the 
owner  to  the  contractor  will,  as  a  rule,  affect  the  amount  of  the  lien  claim  of 
a  subcontractor,  materialman,  or  laborer;  but  under  some  of  the  direct  lien 
statutes  payments  can  be  made  under  certain  restrictions  therein  set  forth.6 

Liens  by  Subrogation.  —  On  the  other  hand,  where  the  Hen  is  by  subrogation, 
as  a  general  rule  it  will  attach  only  to  the  balance  of  the  contract  price  remain- 
ing unpaid  at  the  time  the  lien  is  perfected  against  the  owner;  but  restric- 
tions on   payments  before  notice  exist  in  many  jurisdictions  by  judicial 


and  claim  a  mechanic's  lien  on  Ihe  premises.      v.  Walsham,  16  R.  I. 


Young  v.  Swan,  ioo  Iowa  323.  Compare  North 
v.  La  Flesh,  73  Wis.  520. 

Where  payments  to  the  contractor  are  made 
by  one  from  whom  the  owner  has  borrowed 
the  money  to  enable  him  to  erect  the  improve- 
ment, sucli  payments  cannot  be  applied  to  the 
general  debts  of  the  owner,  but  only  in  dis- 
charge of  claims  and  materials  which  might 
become  a  lien  against  the  property.  Com- 
pound Lumber  Co.  v.  Murphy,  169  111.  343. 

1.  Application  to  Nonlienable  Debts.  —  Price  v. 
Merritt,  55  Mo.  App.  640;  McQuaide  v.  Stew- 
art, 48  Pa.  St.  198;  McKelvey  v.  Jarvis,  87  Pa. 
St.  414;  North  v.  La  Flesh,  73  Wis.  520.  See 
also  Dennis  v.  Smith,  38  Minn.  494.  Contra, 
that  they  should  be  applied  to  the  most  bur- 
densome debt,  which  would  be  that  secured 
by  the  lien,  Clark  v.  Boarman,  89  Md.  428; 
Fitzpatrick  v.  M.  E.  Church,  9  Ky.  L.  Rep.  359. 
See  generally  title  Application  of  Payments, 
vol.  2,  p.  452  et  scq. 

Direct  Lien  Laws  Limiting  Liens  to  Contract 
Price.  —  Under  laws  which  give  subcontractors, 
materialmen,  and  laborers  direct  liens,  but 
limit  the  lien  or  the  aggregate  amount  of  the 
liens  to  the  original  contract  price,  payments 
made  by  the  contractor  are  primarily  payments 
in  discharge  of  his  personal  obligation,  and 
therefore  applicable  to  that  part  of  the  debt  in 
excess  of  the  amount  for  which  a  lien  can  be 
established  against  the  owner.  Central  Trust 
Co.  v.  Richmond,  etc.,  R.  Co.,  31  U.  S.  App. 
685. 

2.  Application  to  Earliest  Items  of  Open  Account. 

—  German  Lutheran  Evangelical  Congregalion 
v.  Heise,  44  Md  453;  Kaufman- Wilkinson 
Lumber  Co.  v.  Christophel,  59  Mo.  App.  80; 
Reynolds  v.  Patten,  (C.  PI.  Gen.  T.)  5  Misc. 
(M.  Y.)  215,  reversing  (NT.  Y.  Cily  Ct.  Gen.  T.) 
3  Misc.  (N.  Y.)  625,  reversed  on  other  grounds 
(C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  155;  Red 
River  Lumber  Co.  v.  Children  of  Israel,  7  N. 
Dak.  46;  Briggs  v.  Titus,  7  R.  I.  441;  Gurney 


McBean  v.  Kinnear, 


23  Ont.  313;  Lindop  v.  Martin,  3  Can.  L.  T. 
312.  See  also  Donovan  v.  Frazier,  15  N.  Y. 
App.  Div.  521. 

3.  Change  in  Application.  —  Chicago  Lumber 
Co.  v.  Woods,  53  Iowa  552;  Green  Bay  Lum- 
ber Co.  v.  Thomas,  106  Iowa  420.  See  also 
Schallert-Ganahl  Lumber  Co.  v.  Neal,  91  Cal. 
362. 

4.  Limited  by  Statement  of  Claim.  —  Nichols  v. 
Culver.  51  Conn.  177;  Inner  v.  Hughes.  133 
Mo.  679;  Lutz  v.  Ey,  3  E.  D.  Smith  (N.  Y.) 
621,  3  Abb.  Pr.  (N.  Y.)  475;  Norfolk,  etc.,  R. 
Co.  v.  Howison,  81  Va.  125. 

Under  the  Iowa  Statute  the  amount  claimed 
in  the  statement  does  not  limit  the  recovery 
except  as  against  purchasers  and  incum- 
brancers of  the  premises,  for  except  as  to  them 
it  is  not  necessary  that  any  statement  should 
be  filed.  Neilson  v.  Ioiva  Eastern  R.  Co.,  51 
Iowa  184,  33  Am.  Rep.  124. 

In  the  Absence  of  Such  Statute  it  his  been  held 
that  the  claimant  can  recover  only  for  work 
performed  or  materials  furnished  between  the 
dates  stated  in  his  claim  of  lien,  although  the 
proof  showed  that  materials  were  furnished 
on  other  dates.  Goss  v.  Strelitz,  54  Cal.  640: 
Santa  Monica  Lumber,  etc.,  Co.  v.  Hege,  (Cal. 
1897)  48  Pac.  Rep.  69.  Compare  Dorestan  v. 
Krieg,  66  Wis.  604. 

5.  Assignment  of  Lien.  —  Title  Guarantee  Co. 
v.  Wrenn,  35  Oregon  62,  76  Am.  St.  Rep.  454. 

6.  See  generally  supra,  1.  b.  (1)  Direct  or 
Absolute  Liens;  (3)  Miscellaneous  Lien  Laws. 

Clause  in  Contract  Against  Liens  Attaching.  — 
Where  ihe  contract  provides  that  no  liens 
shall  attach,  payments  made  by  the  owner  to 
the  contractor  before  the  lien  is  perfected  may- 
be shown  to  reduce  the  amount  of  ihe  lien 
claim.  Subcontractors  are  bound  to  take 
notice  of  the  terms  of  the  original  contract. 
McElroy  v.  Braden,  152  Pa.  St.  7S.  31  W.  N. 
C.  (Pa.)  196.  See  generally  supra,  this  title, 
Contract  under  Which  Lien  Acquired. 
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construction  or  express  provision  of  the  lien  statute.1 

(2)  Liens  by  Subrogation  —  (a)  Fraud  and  Collusion.  —  That  the  owner  may  be 
protected  against  the  liens  to  the  extent  of  payments  made  to  the  contractor 
or  to  subcontractors,  materialmen,  or  laborers,  before  the  lien  has  been  per- 
fected against  him,  the  payments  must  have  been  made  in  good  faith,  and 
not  fraudulently  and  collusively  for  the  purpose  and  with  the  intent  of 
defeating  other  lien  claimants;3  and  in  many  of  the  mechanics'-lien  statutes 
this  restriction  is  expressly  declared.3 

(b)  Advance  Payments  —  aa.  In  General.  —  The  payment  by  the  owner  to  the 
contractor  of  all  or  any  portion  of  the  contract  price  in  advance  of  execution 
of  the  contract  or  by  setting  off  debts  due  from  the  contractor  to  the  owner, 
if  sanctioned  by  the  provisions  of  their  agreement,  is  valid  against  subcon- 
tractors, materialmen,  and  laborers.4 


1.  See  supra,  this  section,  I.  /'.  (2)  Liens  by 
Subrogation. 

2.  Payment  by  Owner  to  Contractor  Must  Be 
Made  in  Good  Faith  —  California.  —  Dingley  v. 
Greene,  54  Cal.  333,  54  Cal.  597. 

Colorado.  —  Sayre-Newton  Lumber  Co.  v. 
Union  Bank,  6  Colo.  App.  541. 

Florida.  —  Wylly  Academy  v.  Sanford,  17 
Fla.  162. 

Illinois.  —  Morehouse  v.  Moulding,  74  111. 
322. 

New  York.  —  Crane  v.  Genin,  60  N.  Y.  127; 
Payne  v.  Wilson,  74  N.  Y.  348;  Gibson  v. 
Lenane,  94  N,  Y.  183;  De  Lorenzo  v.  Von 
Raitz,  44  N.  Y.  App.  Div.  329;  Rudd  v.  Davis, 
1  Hill  (N.  Y.)  277;  Rudd  v.  Davis,  3  Hill  (N. 
Y.)  287,  affirmed  7  Hill  (N.  Y.)  529;  Hoyt  v. 
Miner,  7  Hill  (N.  Y.)  525,  affirming  4  Hill  (N. 
Y.)  193;  Hagan  v.  American  Baptist  Home 
Missionary  Soc,  14  Daly  (N.  Y.)  131;  Riggs  v. 
Chapin,  (N.  Y.  City  Ct.  Gen.  T.)  7  N.  Y.  Supp. 
765;  Doughty  v.  Devlin,  1  E.  D.  Smith  (N.  Y.) 
625;  Cronk  v.  Whittaker,  1  E.  D.  Smith  (N. 
Y.)  647  McBride  v.  Crawford,  1  E.  D.  Smith 
(N.  Y.)  65s;- Hauptman  v.  Halsey,  1  E.  D. 
Smitti  (N.  Y.)  668;  Spalding  v.  King,  1  E.  D. 
Smith  (N.  Y.)  717;  Miller  v.  Moore,  1  E.  D. 
Smith  (N.  Y.)  739;  Lynch  v.  Cashman,  3 
E.  D.  Smith  (N.  Y.)  660;  Ferguson  v.  Burk,  4 
E.  D.  Smith  (N.  Y.)  760. 

Texas.  —  Horan  v.  Frank,  51  Tex.  401;  Pool 
v.  Sanford,  52  Tex.  621;  Fullenwider  v.  Long- 
moor,  73  Tex.  481;  Burt  v.  Parker  County,  77 
Tex.  338. 

Wisconsin.  —  Dorestan  v.  Krieg,  66  Wis. 
604;  Hall  v.  Banks,  79  Wis.  229. 

3.  Statutory  Provisions  Against  Fraudulent  and 
Collusive  Payments — Connecticut.  —  White  v. 
Washington  School  Dist.,  42  Conn.  541;  Grid- 

l  ley  v.  Sumner,  43  Conn.  14;  Waterbury  Lum- 
ber, etc.,  Co.  v.  Coogan,  73  Conn.  519, 

New  Jersey.  —  Slingerland  v.  Binns,  56  N,  J. 
Eq.  413,  reversing  on  other  grounds  55  N.  J. 
Eq.  55;  Donneliy  v.  Johnes,  58  N.  J.  Eq. 
442. 

New  York.  —  Lauer  v.  Dunn,  115  N.  Y.  405, 
affirming  52  Hun  (N.  Y.)  igi;  McCorkle  v. 
Herrnian,  117  N.  V.  297,  reversing  (Supm.  Ct. 
Gen.  T.)  22  N.  Y.  St.  Rep.  519;  French  v. 
Bauer,  134  N.  Y.  548,  affirming  16  Daly  (N.  Y.) 
309;  Post  v.  Campbell,  83  N.  Y.  2S0,  affirming 
on  other  grounds  18  Hun  (N.  Y.)  51,  citedin  Hil- 
ton Bridge  Constr.  Co.  v.  New  York  Cent.,  etc., 
R.  Co.,  145  N.  Y.  390,  affirming  84  Hun  (N.  Y.) 
225;  Cheney  v.  Troy  Hospital  Assoc.,  65  N. 


Y.  282;  Miller  v.  Smith,  20  N.  Y.  App.  Div. 
507;  Smack  v.  Cathedral  of  Incarnation,  31  N. 
Y.  App.  Div.  559;  Lawrence  v.  Dawson,  34 
N.  Y.  App.  Div.  211,  50  N.  Y.  App.  Div.  570; 
Banham  v.  Roberts,  78  Hun  (N.  Y.)  246; 
Fredericks  v.  Goodman  St.  Homestead  Assoc., 
(Supm.  Ct.  Gen.  T.)  29  N.  Y.  Supp.  1041,  75 
Hun  (N.  Y.)  612;  Hofgesang  v.  Meyer,  (Brook- 
lyn City  Ct.  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.) 
111;  Thompson  v.  Yates,  (Supm.  Ct.  Gen.  T.) 
28  How.  Pr.  (N.  Y.)  142;  Rope  v.  Hess,  (Supm. 
Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  710,  43  Hun  (N. 
Y.)  638,  reversed  on  other  grounds  2  Silv.  App. 
(N.  Y.)  438,  118  N.  Y.  668. 

Ohio.  —  Stark  v.  Simmons,  54  Ohio  St.  435. 
Canada.  — Re  Cornish,  6  Ont.  259;  Goddanl 
z>.  Coulson,  10  Ont.  App.  1;  Briggs  v.  Lee,  27 
Grant  Ch.  (U.  C.)  464;  Anly  v.  Holy  Trinity 
Church,  3  Manitoba  193,  reversing  2  Manitoba 
248. 

Fraudulently  Fixing  an  Unreasonably  low 
Contract  Price.  —  Mantonya  v.  Reilly,  184  111. 
183,  affirming  83  111.  App.  275;  Foster  v.  Swa- 
back,  58  111.  App.  581;  Wagner  v.  McMillen, 
72  Wis.  327. 

For  Instances  of  alleged  fraudulent  and  col- 
lusive payments,  which  have  been  passed 
upon  by  the  courts,  see  Dingley  v.  Greene, 
54  Cal.  333,  597;  Miller  v.  Smith,  20  N.  Y. 
App.  Div.  507;  Lawrence  v.  Dawson,  34  N. 
Y.  App.  Div.  211,  50  N.  Y.  App.  Div.  570; 
Fredericks  v.  Goodman  St.  Homestead  Assoc., 
(Supm.  Ct.  Gen.  T.)  29  N.  Y.  Supp.  1041,  75 
Hun  (M.  Y.)  612;  Rudd  v.  Davis,  1  Hill  (N.  Y.) 
277;  Rope  v.  Hess,  (Supm.  Ct.  Gen.  T.)  6  N. 
Y.  St.  Rep.  710,  43  Hun  (N.  Y.)  638.  reversed 
on  other  grounds  2  Silv.  App.  (N.  Y.)  438,  118 
N.  Y.  668;  Hall  v.  Banks,  79  Wis.  229. 

4.  Payment  in  Advance  of  Execution  of  Contract 
or  by  Set-offs.  —  Dore  v.  Sellers,  27  Cal.  588; 
Jones,  etc.,  Lumber  Co.  v.  Murphy,  64  Iowa 
165;  Ewing  v.  Folsom,  67  Iowa  65;  Heckmann 
v.  Pinkney,  81  N.  Y.  211,  affirming  8  Daly  (N. 
Y.)  466;  Hagan  v.  American  Baptist  Home 
Missionary  Soc,  14  Daly  (N.  Y.)  131;  Truax 
v.  Dixon,  17  Ont.  366. 

California.  —  Under  the  existing  lien  law  in 
this  state  the  rule  given  in  the  text  applies 
only  to  contracts  where  the  price  to  be  paid  is 
less  than  one  thousand  dollars.  Kerckhoff- 
Cuzner  Mill,  etc.,  Co.  v.  Cummings,  86  Cal. 
22,  citing  Sidlinger  v.  Kerkoiv,  82  Cal.  42; 
Denison  v.  Burrell,  119  Cal.  180;  Southern 
California  Lumber  Co.  v.  Jones,  (Cal.  1901)  65 
Pac.  Rep.  378. 
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bb,  Payments  in  Advance  of  Time  Fixed  by  Contract  —  View  Denying  Their  Validity.  — 
The  decisions  are  not  uniform  as  to  the  effect  on  the  lien  of  payments  made 
by  the  owner  in  advance  of  the  time  or  times  of  payment  fixed  by  his  agree- 
ment with  the  contractor.  In  some  states  it  is  held  that  subcontractors, 
materialmen,  and  laborers  are  entitled  to  rely  on  the  terms  of  the  contract, 
and  advance  payments,  although  made  before  the  lien  is  perfected  against 
the  owner,  are  not  allowed  to  reduce  the  amount  for  which  the  premises  are 
liable.1 

View  Upholding  Their  Validity.  —  In  other  jurisdictions,  until  the  lien  claimant 
has  perfected  his  lien  against  the  owner  he  has  no  rights  whatever  under  the 
statute.  The  owner,  acting  in  good  faith,  may  make  payments  in  advance  or 
otherwise,  and  the  lien  will  attach  only  to  the  extent  of  the  unpaid  balance  of 
the  original  contract  price.* 

cc.  Obligations  Assumed  by  Owner  or  Fixed  upon  Him  by  Law  —  (ad)  In  General. — 
In  states  where  payments  in  advance  of  the  times  fixed  by  the  contract  are 
held  valid,  a  subcontractor,  materialman,  or  laborer,  until  he  perfects  his  lien, 
is  a  general  creditor  only,  and  affected  by  superior  equities  acquired  by  other 
general  creditors.3 

(bb)  Garnisheeing  Creditors  and  Assignees  of  Contractors.  —  Thus,  where  the  whole  Or  a 

portion  of  the  amount  due  from  the  owner  to  the  contractor  is  attached  by 
proceedings  in  garnishment  at  the  suit  of  a  creditor  of  the  latter,  or  a  valid 
equitable  assignment  thereof  has  been  made  by  the  contractor,  whether  to  a 
subcontractor,  materialman,  or  laborer,  or  to  a  general  creditor,  before  the 
lien  has  been  perfected,  the  garnisheeing  creditor  or  equitable  assignee, 
respectively,  has  priority;  and  the  amount  for  which  the  premises  can  be 
liened  is  pro  tanto  reduced,  although  actual  payment  had  not  yet  been  made 
by  the  owner  when  the  lien  attached.4 


1.  Payments  in  Advance  Held  Invalid  —  Cali- 
fornia. —  Dore  v.  Sellers,  27  Cal.  588;  Henley 
v.  Wads  won  h,  38  Cal.  356,  Walsh  v.  Mc- 
Menomy,  74  Cal.  356,  citing  Renton  v.  Con- 
ley,  49  Cal.  185,  and  Quale  v.  Moon,  48  Cal. 
478.  Contra,  under  the  existing  law  where 
the  contract  price  is  less  than  one  thousand 
dollars,  Southern  California  Lumber  Co.  v. 
Jones,  (Cal.  1901)65  Pac.  Rep.  378. 

District  of  Columbia.  —  Riggs  F.  Ins.  Co.  v. 
Shedd,  16  App.  Cas.  (D.  C.)  150. 

Under  This  Rule,  if  there  are  other  provisions 
in  the  contract  with  reference  lo  payment,  such 
as  thai  payments  are  to  be  made  only  upon 
the  order  of  the  contractor,  or  upon  his  pro- 
duction of  receipts  or  releases  from  subcontrac- 
tors, payments  must  be  made  in  conformity 
therewith  or  they  will  be  disallowed.  Dumont 
v.  Roman  Catholic  Church,  6  Rob.  (La.)  532; 
Riggs  F.  Ins.  Co.  v.  Sheid,  16  App.  Cas.  (D. 
C.)  150. 

So  the  owner  and  the  contractor  cannot  by 
mutually  rescinding  their  contract  before  the 
liens  have  been  perfecied  prevent  them  from 
attaching  to  the  extent  that  labor  has  been 
performed  or  materials  furnished.  Girarthy 
v.  Campbell.  6  Rob.  (La.)  378. 

Payments  Are  Not  Made  in  Advance,  Within  the 
Rule  disallowing  them  as  against  the  liens 
of  subcontractors,  materialmen,  and  laborers, 
although  they  are  not  due  at  the  time,  where 
they  mature  before  the  lien  has  been  perfected. 
Hale  v.  Wills,  3  La.  Ann.  504;  Jorda  v.  Gobet, 
5  La.  Ann  431;  Baldwin  v.  Wood,  11  La.  454; 
Smack  v.  Cathedral  of  Incarnation,  31  N.  Y. 
App.  Div.    559.    But  see  contra,  Merritt  v. 


Hopkins,  96  Iowa  652;  Green  Bay  Lumber  Co. 
v.  Adams,  107  Iowa  672. 

2.  Payments  in  Advance  Held  Valid —  Connecti- 
cut.—  Spaulding  v.  Thompson  Ecclesiastical 
Soc,  27  Conn.  573. 

New  York.  —  Lauer  v.  Dunn,  115  N.  Y.  405, 
affirming  52  Hun  (N.  Y.)  191 ;  Thomas  v. 
Stewart,  132  N.  Y.  580,  modifying  on  other 
grounds  sub  nam.  Thomas  v.  Sahagan,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  Supp.  874,  32  N.  Y.  St. 
Rep.  1057;  Beardsley  v.  Cook,  143  N.  Y.  143, 
reversing  67  Hun  (N.  Y.)  101;  Riggs  v.  Chapin. 
(N.  Y.  City  Ct.  Gen.  T.)  7  N.  Y.  Supp.  765,  27 
N.  Y.  St.  Rep.  268;  Miller  v.  Moore,  1  E.  D. 
Smith  (N.  Y.)  739;  Lynch  v.  Cashman,  3  E. 
D.  Smith  (N.  Y.)  060;  Schneider  v.  Hobein, 
(C.  PI.  Gen.  T.)  41  How.  Pr.  (N.  Y.)  232. 

Texas.  —  Ricker  v.  Schadt,  5  Tex.  Civ.  App. 
460;  Sunset  Brick,  etc.,  Co.  v.  Stralton,  (Tex. 
Civ.  App.  1899)  53  S.  W.  Rep.  703. 

Rescission  of  Contract.  —  Allen  v.  Schweigert, 
(Ga.  1901)  38  S.  E.  Rep.  397. 

3.  Claimant  a  General  Creditor  Only  Until  Lien 
Perfected.  —  Payne  v.  Wilson,  74  N.  Y.  348, 
affirming  11  Hun  (N.  Y.)  302;  McCorkle  v. 
Herrman,  117  N.  Y.  297,  reversing  (Supm.  Ct. 
Gen.  T.)  22  N.  Y.  St.  Rep.  519;  Munger  v. 
Curtis,  42  Hun  (N.  Y.)  465;  Mahoney  v.  Mc- 
Walters,  3  N.  Y.  App.  Div.  248;  Lawrence  v. 
Dawson,  50  N.  Y.  App.  Div.  570,  affirmed  with- 
out opinion  167  N.  Y.  609;  John  P.  Kane  Co. 
v.  Kinney,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N. 
Y.)  r;  Hagan  v.  American  Baptist  Home  Mis- 
sionary Soc,  14  Daly  (N.  Y.)  131. 

4.  Garnishment  Proceedings.  —  See  infra,  this 
title,  Priorities. 
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Assignee  for  Benefit  of  Creditors.  - —  Otherwise  of  an  assignee  for  the  benefit  of 
creditors  or  a  receiver  appointed  in  a  proceeding  in  involuntary  bankruptcy 
or  insolvency,  who  takes  the  estate  of  the  contractor  cum  onere,  and  has  only 
his  assignor's  title.1 

(cc)  Guaranties.  — A  valid  guaranty  by  the  owner  of  the  payment  of  a  debt  to 
the  contractor,  payable  out  of  the  contract  price,  entitles  the  owner  to  a 
credit  for  the  amount  of  the  guaranty  as  against  lien  claimants.3 

(dd)  Orders  by  Contractor  on  Owner  Payable  Generally.  —  A  draft,  bill  of  exchange,  Or 

Equitable  Assignments  — ■  Illinois.  —  St.  Louis 
Nat.  Stock  Yards  v.  O'Reilly,  85  111.  546;  Shaw 

Chicago  Sash,  etc.,  Mfg.  Co.,  144  III.  520, 
reversing  44  111.  App.  618;  Peck  v.  Hinds,  68 
111.  App.  319.  Contra,  under  the  statute  pro- 
viding for  mechanics'  liens  on  works  of  public 
improvements,  Spalding  Lumber  Co.  v.  Brown, 
171  111.  487.  affirming  sub  twin.  Beardsley  v. 
Brown,  71  111.  App.  199. 

New  Jeisey.  — ■  Public  Schools  v.  Heath,  15 
N.  J.  Eq.  22;  Shannon  v.  Hoboken,  37  N.  J. 
Eq.  123,  affirmed  on  opinion  below  37  N.  J. 
Eq.  318;  McPherson  v.  Walton,  42  N.  J.  Eq. 
282;  Board  of  Education  v.  Duparquet,  50  N. 
J.  Eq.  234;  Lanigan  v.  Bradley,  etc.,  Co.,  50 
N.J.  Eq.  201;  Blauvelt  v.  Fuller,  (N.  J.  1901) 
48  Atl.  Rep.  538. 

New  York.  —  Kenney  v.  Apgar,  93  N.  Y. 
539;  Gibson  v.  Lenane,  94  N.  Y.  183;  Lauerz*. 
Dunn,  115  N.  Y.  408,  affirming  52  Hun  (N.  Y.) 
191;  Stevens  v.  Ogden,  130  N.  Y.  182,  reversing 
sub  nom.  Stevens  v.  Reynolds,  54  Hun  (N.  Y.) 
419,  citing  Brill  v.  Tuttle,  81  N.  Y.  457;  Thomas 
v.  Stewart,  132  N.  Y.  580,  modifying  on  other 
grounds  sub  nom.  Thomas  v.  Sahagan,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  Supp.  874,  32  N.  Y.  St. 
Rep.  1057;  Beardsley  v.  Cook,  143  N.  Y.  143, 
reversing  67  Hun  (N.  Y.)  101 ;  Mihoney  v.  Mc- 
Walters,  3  N.  Y.  App.  Div.  248;  Bradley,  etc., 
Co.  v.  Ward,  15  N.  Y.  App.  Div.  3S6,  affirmed 
without  opinion  162  N.  Y.  618;  Lawrence  v. 
Dawson,  50  N.  Y.  App.  Div.  570,  affirmed  with- 
out opinion  167  N.  Y.  609;  Young  Stone  Dress- 
ing Co.  v.  St.  James'  Church,  61  Barb.  (N. 
YO489;  Hirshfield  v.  Ludwig,  69  Hun  (N.  Y.) 
554;  Hondorf  v.  Atwater,  75  Hun  (N.  Y.)36g; 
Murray  v.  Micolino,  83  Hun  (N.  Y.)  564;  New- 
man v.  Levy,  84  Hun  (N.  Y.)  479;  Smith  v. 
Sheltering  Arms,  89  Hun  (N.  Y.)  70;  Fredericks 
v.  Goodman  St.  Homestead  Assoc.,  (Supm. 
Ct.  Gen.  T.)  29  N.  Y.  Supp.  1041,  75  Hun  (N. 
Y.)  612;  Hurd  v.  Johnson  Park  Invest.  Co., 
(Buffalo  Super.  Ct.  Gen.  T.)  13  Misc.  (N.  Y.) 
643;  Craig  -/.  Blake,  (Supm.  Ct.  App.  T.)  27 
Misc.  (N.  Y^  546;  John  P.  Kane  Co.  v.  Kin- 
ney, (Supm  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  1; 
Oates  v.  H  Ky,  1  Daly  (N.  Y.)  338;  Garrison 
v.  Mooney    )  Daly  (N.  Y.)  218. 

Ohio.  —  C  opeland  v.  Manton,  22  Ohio  St. 
398. 

Texas.  —  Harris  County  v.  Campbell,  68 
Tex  22.  2  Am.  St.  Rep.  467;  Clark  v.  Gillespie, 
70  Tex.  513;  Johnson  v.  Amarillo  Imp.  Co.,  88 
Tex.  508;  House  v.  Schulze,  21  Tex.  Civ. 
App.  243;  Texas  Builders'  Supply  Co.  v. 
National  Loan,  etc.,  Co.,  22  Tex.  Civ.  App. 
349;  Sunset  Brick,  etc..  Co.  v.  Stratlon,  (Tex. 
Civ.  App.  1899)  53  S.  W.  Rep.  703. 

Virginia.  —  Schrieber  v.  Citizens  Bank,  (Va. 
1901)  38  S.  E.  Rep.  134. 

Wisconsin.  —  Dorestan  v.  Krieg,  66  Wis.  604; 
Hall  v.  Banks,  79  Wis.  229. 


Canada.  —  Anlv  v.  Holy  Trinity  Church,  3 
Manitoba  193,  reversing  2  Manitoba  24S. 

Contra. —  Bourgel  v.  Donaldson,  83  Mich. 
478;  McCulIom  v.  Richardson,  2  Handy  (Ohio) 
275.  Contra,  on"ly  where  the  assignment  is  to 
a  general  creditor,  McBean  v.  Kinnear,  23 
Ont.  313;  Jennings  v.  Willis,  22  Ont.  439. 

Notice  to  the  Owner  is  not  necessaiy  to  make 
the  assignment  valid  as  against  lien  claim- 
ants. The  only  purpose  of  notice  is  to  prevent 
him  from  paying  the  assignee.  Board  of  Edu- 
cation v.  Duparquet,  50  N.J.  Eq.  234. 

Where  Contractor  Abandons  Contract  Which  Is 
Completed  by  Surety.  —  Harley  v.  Mapes  Reeves 
Constr.  Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)  626. 

Receiver  in  Supplementary  Proceedings.  —  Mc- 
Corkle  v.  Herrman,  117  N.  Y.  297,  reversing 
(Supm.  Ct.  Gen.  T.)  22  N.  Y.  St.  Rep.  519, 
approved  Stevens  v.  Ogden,  130  N.  Y.  182, 
reversing  sub  nom.  Stevens  v.  Reynolds,  54 
Hun  (N.  Y.)  419 

1.  Assignee  for  Benefit  of  Creditors  —  New 
Jersey.  —  Willison  v.  Salmon,  45  N.  J.  Eq.  257; 

Donnelly  v.  Johnes,  58  N.  J.  Eq.  442. 

New  York.  —  Reading  Hard  ware  Co.  v.  New 
York,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
448;  John  P.  Kane  Co.  v.  Kinney,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  1;  Matter  of  Christie 
Mfg.  Co..  (Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.) 
588;  Henderson  v.  Sturgis,  1  Daly  (N.  Y.)  336; 
Oates  v.  Haley,  I  Daly  (N.  Y.)  338;  Smith  v. 
Bailv,  8  Daly  (N.  Y.)  128;  McMurray  v.  Hutche- 
son.'io  Daly  (N.  Y.)  64.  59  How.  Pr.  (N.  Y.) 
210;  Mandeville  v.  Reed,  (Ct.  App.)  13  Abb. 
Pr.  (N.  Y.)  173;  Murray  v.  Gerety,  (N.  Y.  City 
Ct.  Tr.  T.)  25  Abb.  N.  Cas.  (N.  Y.)  161.  See 
also  Masons'  Supplies  Co.  v.  Jones,  58  N.  Y. 
App.  Div.  231. 

Contra. —  Ryerson  v.  Smith,  152  111.  641, 
affirming  51  111.  App.  270;  Craig  v.  Smith,  37 
N.  J.  L.  549- 

A  Purchaser  of  the  Contractor's  Claim  at  a  re- 
ceiver's sale  is  not  an  innocent  purchaser,  and 
his  right  to  the  fund  remaining  in  the  owner's 
hands  is  subject  to  the  liens  of  subcontractors, 
materialmen,  and  laborers.  Breneman  v. 
Beaumont  Lumber  Co.,  12  Tex.  Civ.  App. 
517. 

2.  Guaranties. —  Schrieber  v.  Citizens'  Bank, 
(Va.  1901)  38  S.  E.  Rep.  134,  in  which  case, 
however,  there  was  a  clause  in  the  contract 
stipulating  that  in  case  the  contractor  failed  in 
the  performance  of  any  of  his  agreements,  the 
owner  should  be  at  liberty  to  supply  the  de- 
ficiencies, and  deduct  the  cost  from  any  sums 
coming  due  under  the  contract. 

A  Verbal  Guaranty  is  within  the  statute  of 
frauds  and  void,  and  if  the  amount  is  not  paid 
until  after  the  lien  is  perfected,  it  will  not  be 
allowed  to  reduce  the  extent  of  the  lien.  Grid- 
ley  v.  Sumner,  43  Conn.  14. 
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other  order  drawn  by  the  contractor  on  the  owner,  payable  generally  and  not 
out  of  the  particular  fund,  is  not  an  equitable  assignment,  and  will  not  affect 
lien  claimants  who  perfect  their  liens  before  the  fund  has  been  depleted  by 
actual  payment  of  the  order  therefrom.1 

dd.  Stipulations  in  Contract  Restricting  Payments.  —  Under  the  rule  that 
advance  payments  and  equitable  assignments  take  priority  over  the  liens  of 
subcontractors,  materialmen,  and  laborers  subsequently  perfected,  provisions 
in  the  original  contract,  such  as  that  the  owner  shall  retain  a  designated  per- 
centage of  the  contract  price  until  completion,  or  prohibiting  assignments  by 
the  contractor  without  the  consent  of  the  owner,  or  requiring  him  to  secure  a 
certificate  that  no  liens  have  been  filed  as  a  condition  precedent  to  receiving 
payment,  are  for  the  benefit  of  the  owner  and  do  not  alter  the  rule.3 

ee.  Statutory  Changes.  —  Payments  in  advance  of  the  time  fixed  by  the  con- 
tract are  by  some  of  the#lien  statutes  expressly  declared  to  be  ineffectual  as 
against  lien  claimants  other  than  the  contractor.3    Such  statutory  provisions 


1.  Orders  by  Contractor  on  Owner  Payable 
Generally  —  New  Jersey.  —  Seyfried  v.  Stoll,  56 
N.  J.  Eq.  187;  McPhetson  v.  Walton,  42  N.  J. 

Eq.  282. 

New  York.  —  Stevens  v.  Reynolds,  5.)  Hun 
(N.  Y.)  419,  cirino  Gunther  v.  Damsiadt,  Daily 
Reg.  (N.  Y.)  March  20,  1888,  reversing  on  other 
grounds  sub  nom.  Stevens  v.  Ogden,  130  N. 
Y.  182;  Hurd  v.  Johnson  Park  Invest.  Co., 
(Buffalo  Sup;r.  Ct.  Gen.  T.)  13  Misc.  (N.  Y.) 
C43,  citing  Brill  v.  Tutlle,  Si  N.  Y.  454.  See 
also  Blauvelt  v.  Woodworth,  31  N.  Y.  285. 

Texas.  —  Harris  County  v.  Campbell,  68 
Tex.  22,  2  Am.  St.  Rep.  467;  Clark  v.  Gilles- 
pie, 70  Tex.  513;  Texas  Builders'  Supply  Co. 
v.  National  Loan,  etc.,  Co.,  22  Tex.  Civ.  App. 
349 

2.  Retention  of  Percentage  of  Contract  Price.  — 

Prescott  v.  Maxwell,  48  111.  82;  Lauer  v.  Dunn, 
115  N.  Y.  405,  affirming  52  Hun  (N.  Y.)  191; 
Weisemair  v.  "Buffalo,  57  Hun  (N.  Y.)  48, 
distinguished  Lawrence  v.  Dawson,  34  N.  Y. 
App.  Div.  211;  Schrieber  v.  Citizens'  Bank, 
(Va.  1901)  38  S.  E.  Rep.  134;  Shannon  v.  Ho- 
boken,  37  N.  J.  Eq.  123,  affirmed  without 
opinion  37  N.  J.  Eq.  318. 

Assignment  of  Contract  Without  Consent  of 
Owner.  —  Burnett  v.  Jersey  City,  31  N.  J.  Eq. 

341-  . 

Certificate  of  Liens. —  Bates  7>.  Salt  Springs 
Nat.  Bank,  157  N.  Y.  322,  reversing  SS  Hun  (M. 
Y .)  236,  which  affirmed  sub  nom.  Bates  v. 
Masonic  Hall,  etc.,  Fund,  (Supm.  Ct.  Spec.  T.) 
7  Misc.  (N.  Y.)  609;  Hurd  v.  Johnson  Park 
Invest.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  13 
Misc.  (N.  Y.)643.  Compare  Murphy  v.  Bowery 
Nat.  Bank.  30  Hun  (N.  Y.)  40;  Mechanics', 
etc.,  Nat.  Bankz\  New  York,  (Supm.  Ct.  Spec. 
T.)  58  How.  Pr  (N.  Y.)  207,  affirmed  without 
opinion  27  Hun  (N.  Y.)  467. 

3.  Advance  Payments  Disallowed  by  Statute  — 
California.  —  Davis  v.  Livingston,  29  Cal.  2S3; 
Shaver  v.  Murdock,  36  Cal.  293;  Henderson 
Lumber  Co.  v.  Gottschaik,  81  Cal.  641;  Reed 
v.  Norton,  90  Cal.  590;  Bridgeport  First  Nat. 
Bank  j-.  Perris  Irrigation  Dist.,  107  Cal.  55; 
Nevvpoit  Wharf,  etc.,  Co.  v.  Drew,  125  Cal.  585; 
Stimson  Mill  Co.  v.  Riley,  (Cal.  1895)42  Pac. 
Rep.  1072;  Ganahl  v.  Weir,  130  Cal.  237. 

Louisiana.  —  Dumont  v.  Roman  Catholic 
Church,  6  Rob.  (La.)  532;  Hale  v.  Wills,  3  La. 
Ann.  504;  Allen  v.  Wills,  4  La.  Ann.  97;  Jorda 


v.  Gobel,  5  La.  Ann.  431;  Fourcher  v.  Day,  6 
La.  Ann.  60;  Offut  v.  Scribner,  10  La.  Ann. 
639;  Baldwin  v.  Wood,  11  La.  454;  Savage  v. 
Holmes,  15  La.  Ann.  335;  Pullis  Bros.  Iron 
Co.  v.  Natchitoches  Parish,  51  La.  Ann. 
1377- 

Oregon.  —  Whittier  'i'.  Blakely,  13  Oregon 

547- 

Under  a  statute  which  provides  that  pay- 
ments made  by  the  owner  to  the  contractor 
"  by  collusion,  for  the  purpose  of  avoiding  the 
provisions  of  this  act  or  in  advance  of  the 
terms  of  any  contract,"  shall  not  defeat  the 
liens  of  subcontractors  or  materialmen,  pay- 
ments made  by  collusion  for  the  purpose  of 
evading  the  act  constitute  one  class  of  pay- 
ments to  be  disallowed,  and  payments  made 
in  advance  of  the  terms  of  the  contract  consti- 
tute another  class.  Slingerland  v.  Binns,  56 
N.J.  Eq.  413,  reversing  on  other  grounds  55 
N.  J.  Eq.  55;  Donnelly  v.  Johnes,  58  N.  J.  Eq. 
442;  Person  v.  Herring,  63  N.  J.  L.  599;  Post 
v.  Campbell,  83  N.  Y.  280,  affirming  on  other 
grounds  18  Hun  (N.  Y.)  51,  cited  in  Hilton 
Bridge  Constr.  Co.  v.  New  Yoik  Cent.,  eic, 
R.  Co.,  145  N.  Y.  390,  affirming  84  Hun  (N.  Y.) 
225,  and  Stevens  v.  Reynolds,  54  Hun  (N.  Y.) 
419,  reversed  on  other  grounds  130  N.  Y.  182; 
Banham  v.  Roberts,  78  Hun  (N.  Y.)  246; 
Hofgesang  v.  Meyer,  (Brooklyn  City  Ct.  Gen. 
T.)2  Abb.  N.  Cas.  (N.  Y.)  ill. 

On  theothei  hand,  under  a  provision  that  if 
the  owner  "  shall  for  the  purpose  of  avoiding 
the  provisions  of  this  act,  or  in  advance  of  the 
terms  of  any  contract,  pay  by  collusion,"  he 
shall  be  liable  for  the  amount  which  would 
have  been  unpa'd  to  the  contractor,  sub- 
contractor, or  assignee,  etc.,  payments  made 
in  good  faith,  though  in  advance  of  the  time 
fixed  by  the  contract  are  valid.  Smack  v. 
Cathedral  of  Incarnation,  31  N.  Y.  App.  Div. 
559;  Lawrence  v.  Dawson.  34  N.  Y.  App.  Div. 
211,  50  N.  Y.  App.  Div.  570;  Munger  v.  Curtis. 
42  Hun  (N.  Y.)  465;  Lind  v.  Braender,  15  Daly 
(N.  Y.)  370;  Watson  v.  Cone,  (Supm.  Ct.  Gen. 
T.)  21  N.  Y.  Supp  224,66  Hun  (N.  Y.)  632; 
Fredericks  v.  Goodman  St.  Homestead  Assoc., 
(Supm.  Ct.  Gen.  T.)  29  N.  Y.  Supp.  1041.75 
Hun  (N.*Y.)  612,  citing  Si  evens  v.  Ogden,  130 
N.  Y.  182,  which  reversed  54  Hun  (N.  Y.)  419; 
Port  Clinton  v.  Cleveland  Stone  Co.,  6  Ohio 
Cir.  Dec.  21S,  10  OhioCir.  Ct.  1,  rt'rfjtfSchneid- 
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prevent  equitable  assignments  from  reducing  the  amount  for  which  the  prem- 
ises can  be  liened,  as  well  as  actual  payments  in  advance,1  though  some  of  the 
lien  laws  contain  other  provisions  subjecting  the  former  to  the  lien  claims.2 

In  New  York  assignments  by  the  contractor  of  sums  due  him  from  the  owner 
must  now  be  filed  of  record  in  order  to  be  effectual  against  lien  claimants 
other  than  the  contractor.3 

(c)  Iowa  Mechanic's  lien  statute.  — ■  Under  the  construction  placed  upon  the 
Iowa  mechanic's-lien  act,  payments  in  advance  of  the  time  fixed  by  the 
original  contract  are  disallowed  as  against  subcontractors,  materialmen,  and 
laborers  who  perfect  their  liens  within  the  period  allowed  by  the  statute;4 
and  also  payments  made  in  strict  conformity  with  the  provisions  of  that  con- 
tract, if  the  owner  has  reserved  the  right  to  discharge  directly  the  contractor's 
indebtedness  to  those  who  perform  labor  or  furnish  materials  for  him,5  or  has 
actual  knowledge  of  such  claims  when  the  payments  to  the  contractor  are 
made.6 


horst  v.  Luecking,  26  Ohio  St.  47.  See  also 
Miller  v.  Smith,  20  N.  Y.  App.  Div.  507. 

Payments  Made  to  Claimant.  —  Post  v.  Camp- 
bell, 83  NT.  Y.  280,  affirmed  18  Hun  (N.  Y.)  51. 

1.  Equitable  Assignments  Disallowed  by  Statute 
—  California.  —  Bridgeport  First  Nal.  Bank  v. 
Perris  Irrigation  Dist.,  107  Cal.  55;  Newport 
Wharf,  etc..  Co.  v.  Drew,  125  Cal.  585. 

New  Jersey.  —  Slingerland  v.  Binns,  56  N.  J. 
Eq.  413.  reversing  55  N.  J.  Eq.  55;  Weaver  v. 
Atlaniic  Roofing  Co.,  57  N.  J.  Eq.  547;  Don- 
nelly v.  Johnes,  58  N.  J.  Eq.  442;  Flaherty  v. 
Atlantic  Lumber  Co.,  58  N.  J.  Eq.  467;  Leary 
v.  Lamont,(N.J.  1898)42  All.  Rep.  97;  Bayonne 
Bldg.  Assoc.  No.  2  v.  Williams,  59  N.  J.  Eq. 
617,/ -ever sing  57  N.  J.  Eq.  503;  Smith  v.  Dodge, 
elc,  Co.,  59  N.  J.  Eq.  584;  Booth  v.  Kiefer,  (N. 
}.  1900)  47  Atl  Rep.  12. 

After  the  Maturity  of  the  Debt  an  assignment 
will  have  priority  over  a  lien  upon  the  fund 
obtained  by  serving  the  statutory  notice,  if  it 
is  first  in  point  of  time.  Bridgeport  First  Nat. 
Bank  v.  Perris  Irrigation  Dist.,  107  Cal.  55; 
Newport  Wharf,  etc.,  Co.  v.  Drew,  125  Cal. 
585;  Long  Beach  School  Dist.  v.  Lutge,  129 
Cal.  409;  Donnelly  z'.Johnes,  53  N.  J.  Eq.  442; 
Flaherty  v.  Atlantic  Lumber  Co.,  58  N.  J.  Eq. 
467. 

2.  Various  Statutory  Provisions  Disallowing  As- 
signments.—  A  statutory  provision  that  an 
assignment  or  transfer  by  I  he  contractor  of  his 
interest  in  the  contract  with  the  owner  shall 
save  and  be  subject  to  the  claim  of  every 
laborer,  mechanic,  or  materialman,  prevents 
the  contractor  from  assigning  all  or  a  pari  of 
the  debt  due  him  from  the  ovvner  as  well  as 
the  assignment  of  his  interest  in  the  contract. 
Tollheis  v.  James,  25  Cine.  L.  Bui.  277,  ri 
Ohio  Dec.  (Reprint)  213,  affirmed  4  Ohio  Cir. 
Dec.  646,  7  Ohio  Cir.  Ct.  386;  Hamilton  v. 
Stilwaugh,  5  Ohio  Cir.  Dec.  324,  11  Ohio  Cir. 
Ct.  182.  Contra.  Young  Stone  Dressing  Co.  v. 
St.  James'  Church,  61  Barb.  (N.  Y.)  489; 
Schrieber  v.  Citizens'  Bank,  (Va.  1901)  38  S. 
E.  Rep.  134. 

Under  code  provisions  disallowing  payments 
made  in  anticipation,  and  providing  that  upon 
the  lien  being  perfected  the  owner  shall  retain 
out  of  his  subseiuent  payments  to  the  con- 
tractor the  amount  of  it,  for  the  benefit  of  the 
claimant,  the  lien  is  entitled  to  preference  over 
an  assignment  by  the  contractor  of  the  money 
due  under  the  contract.  Pullis  Bros.  Iron  Co. 
20  C.  of  L. — 30 


v.  Natchitoches  Parish,  51  La.  Ann.  1377.  See 
also  English  v.  Lee,  63  Hun  (N.  Y.)  572. 

3.  Filing  Assignments  of  Record  —  New  York. 
—  Laws  of  New  York,  1897,  c.  417,  §  15;  Law- 
rence v.  Dawson,  50  N.  Y.  App.  Div.  570, 
affirmed  without  opinion  167  N.  Y.  609;  John 
P.  Kane  Co.  v.  Kinney,  (Supm.  Ct.  Spec.  T.) 
35  Misc.  (N.  Y.)  1;  Kenyon  v.  Walsh,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  634;  Riley  v. 
Kenney,  (N.  Y.  City  Ct.  Gen.  T.)  33  Misc.  (N. 
Y.)  384. 

4.  Advance  Payments.  —  Merritt  v.  Hopkins, 
96  Iowa  652;  Simonson  Bros.  Mfg.  Co.  v.  Citi- 
zens' State  Bank,  105  Iowa  264;  Green  Bay 
Lumber  Co.  v.  Thomas,  106  Iowa  420;  Green 
Bay  Lumber  Co.  v.  Adams,  107  Iowa  672.  See 
also  query  in  Andrews  v.  Burdick,  62  Iowa 
714;  Martin  v.  Morgan,  64  Iowa  270. 

5.  Contract  Reserving  Right  to  Discharge  Con- 
tractor's Indebtedness. —  Winter  v.  Hudson,  54 
Iowa  336;  Robinson  v.  State  Ins.  Co.,  55  Iowa 
489;  Gilchrist  v.  Anderson,  59  Iowa  274;  Iowa 
Stone  Co.  v.  Crissman,  (Iowa  1900)  83  N.  W. 
Rep.  794. 

6.  Actual  Knowledge  —  Early  Rule. —  Robin- 
son v.  State  Ins.  Co.,  55  Iowa  489:  Fay  v. 
Orison,  60  Iowa  136;  Andrews  v.  Burdick,  62 
Iowa  714;  Jones,  etc.,  Lumber  Co.  v.  Murphy, 
64  Iowa  165;  Othmer  v.  Clifton,  69  Iowa  656; 
Chicago  Lumber  Co.  v.  Woodside,  7r  Iowa 
359;  Hug  v.  Hintrager,  80  Iowa  359;  Merritt 
7>.  Hopkins,  96  Iowa  652. 

Payments  Made  to  Subcontractors  in  accordance 
with  a  previous  understanding  with  them  are 
not  effectual  as  against  the  liens  of  other  sub- 
contractors afterwards  perfected,  if  they  were 
made  with  knowledge  of  the  claims  of  the 
latter.  Othmer  v.  Clifton.  69  Iowa  656.  Com- 
pare Cutler  v.  McCormack,  48  Iowa  406. 

Payments  Without  Knowledge  of  the  claims  of 
subcontractors,  materialmen,  and  laborers,  and 
in  accordance  with  the  terms  of  the  original 
contract,  are  effectual  against  liens  afterwards 
perfected  by  such  claimants.  Stewart  v. 
Wright,  52  Iowa  335;  Andrews  v.  Burdick,  62 
Iowa  714;  Martin  v.  Morgan,  64  Iowa  270; 
Mallory  v.  Marion  Water  Works  Co.,  77  Iowa 
715;  Parker  v.  Scott,  82  Iowa  266. 

Where  the  owner  turns  over  money  and 
goods  which  represent  the  consideration  to  be 
paid  to  a  contractor,  to  a  trustee  in  accordance 
with  the  contract  between  them,  such  trans- 
action does  not  constitute  a  payment  so  as  to 
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Under  Late  Decisions,  however,  it  would  seem  that  actual  notice  no  longer 
restricts  the  owner  from  making  payments  according  to  the  terms  of  his 
contract.1 

(3)  Payments  After  Lien  Perfected.  — After  the  lien  of  a  subcontractor, 
materialman,  or  laborer  has  been  perfected  against  the  owner,  payments  by 
the  latter  to  the  contractor  under  the  contract  are,  of  course,  improper,  and 
will  not  affect  the  extent  of  the  lien.3 

b.  By  Owner  to  Subcontractor.  —  Where  the  owner  is  compelled  to 
retain  and  pay  out  a  part  of  the  contract  price  in  order  to  protect  himself 
against  the  liens  of  subcontractors,  materialmen,  or  laborers,  he  is  entitled  to 
a  credit  against  the  contractor  for  all  sums  rightfully  so  paid.3 

c.  By  Contractor  to  Subcontractor.  —  The  rules  governing  the 
validity  of  payments  as  between  the  owner  and  the  contractor,  and  the  statu- 
tory restriction  imposed  thereon,  apply  equally  to  payments  made  by  the 
contractor  to  a  subcontractor  in  determining  the  extent  of  the  liens  of  material- 
men and  laborers  of  the  latter.4 

13.  Abandonment  of  Contract  — ^.  Justifiable  Abandonment — (1)  In 
General.  —  Two  somewhat  dissimilar  rules  have  been  laid  down  governing 


deprive  subcontractors,  materialmen,  or  labor- 
ers of  liens.    Bartlett  v.  Mahlum,  8S  Iowa  329. 

1.  Actual  Knowledge  —  Existing  Rule.  —  Iowa 
Stone  Co.  v.  Crissinan,  (Iowa  1900)  83  N.  W. 
Rep.  794;  Epenetere'.  Montgomery  County,  98 
Iowa  159;  Fullerton  Lumber  Co.  v.  Osborn, 
72  Iowa  472.  But  see  Green  Bay  Lumber  Co. 
v.  Adams,  107  Iowa  672;  Simonson  Bros.  Mfg. 
Co.  v.  Citizens'  State  Bank,  105  Iowa  264. 

2.  Payments  After  Lien  Perfected  by  Subcon- 
tractor, etc. — ■  Arkansas.  —  Buckley  v.  Taylor, 
51  Ark.  302. 

California.  —  Russ  Lumber,  etc.,  Co.  v.  Gar- 
reltson.  87  Cal.  590;  Henley  v.  Wadsworth,  38 
Cal.  356. 

Illinois. — Culver  v.  Fleming,  6r  111.  498; 
Morehouse  v.  Moulding,  74  111.  322;  Brown  v. 
Lowell,  79  111.  484;  Griffin  v.  Booth,  50  111. 
App.  217.  affirmed  152  111.  219;  Schmelzer  v. 
Chicago  Ave.  Sash,  etc.,  Mfg.  Co.,  85  111.  App. 
596. 

Iowa.  — Iowa  Brick  Co.  v.  Des  Moines,  in 
Iowa  272. 

Louisiana.  —  McBurney  v.  Bradbury,  6  La. 
Ann.  39. 

New  York.  —  Reeves  v.  Seitz,  47  N.  Y.  App. 
Div.  267;  Mahoney  v.  McWaliers,  3  N.  Y. 
App.  Div.  248;  Schneider  v.  Hobein,  (C.  PI. 
Gen.  T.)  41  How.  Pr.  (N.  Y.)  232. 

North  Carolina.  —  Pinkston  v.  Young,  104 
N.  Car.  102;  Parsley  v.  David,  106  N.  Car.  225. 

Texas.  —  Fullenwider  v.  Longmoor,  73  Tex. 
480;  Dudley  Jones,  77  Tex.  69;  Ricker  v. 
Schadt,  5  Tex.  Civ.  App.  460;  Riter  v.  Houston 
Oil  Refining,  etc.,  Co.,  19  Tex.  Civ.  App.  518; 
House  v.  Schulze,  21  Tex.  Civ.  App.  243. 

Payment  Direct  to  Subcontractor.  —  Neither 
can  the  owner  make  payments  direct  to  one  or 
more  subcontractors  to  the  prejudice  of  others 
who  have  perfected  their  liens.  Morehouse 
v.  Moulding,  74  111.  322. 

Gratuitous  Payments.  —  A  payment  by  the 
owner  to  the  contractor  of  a  sum  not  due 
under  the  contract  and  which  never  becomes 
due,  or  a  small  sum  paid  as  a  gift  upon  the 
contractor's  statement  that  he  has  lost  money 
on  the  contract,  although  made  after  the  lien 
is  perfected,  does  not  fall  within  the  rule. 
Cudworth  v.  Bostwick,  69  N.  H.  536;  Sunset 


Brick,  etc.,  Co.  v.  Stratton,  (Tex.  Civ.  App. 
1899)  53  S.  W.  Rep.  703. 

Effect  of  Actions  or  Judgments  by  Contractor 
Against  Owner.  —  Reeves  v.  Seitz,  47  N.  Y. 
App.  Div.  267;  Riter  v.  Houston  Oil  Refining, 
etc.,  Co.,  19  Tex.  Civ.  App.  518. 

Effect  of  Mortgages  Given  to  Secure  Contract 
Price.  —  Jones,  etc.,  Lumber  Co.  v.  Murphy, 
64  Iowa  165;  Mahoney  v.  Mc Walters,  3  N.  Y. 
App.  Div.  248;  Gass  v.  Souther,  46  N.  Y.  App. 
Div.  256,  affirmed  without  opinion  167  N.  Y. 
604. 

3.  Effect  as  Between  Owner  and  Contractor  — 

California.  —  Covell  v.  Washburn,  91  Cal.  560; 
Clancy  v.  Plover,  107  Cal.  272,  distinguishing 
Adams  v.  Burbank,  103  Cal.  646;  Macomber 
Bigelow,  123  Cal.  532;  Wilson  v.  Nugent, 
125  Cal.  280. 

Illinois.  —  McDonald  v.  Patterson,  186  111. 
381,  affirming  84  111.  App.  326. 

Indiana.  —  Colter  v.  Frese,  45  Ind.  96;  Mid 
land  R.  Co.  v.  Wilcox,  122  Ind.  84;  Bird  v.  Si 
John's  Episcopal  Church,  154  Ind.  138. 

Kansas.  —  Clough  v.  McDonald,  18  Kan 
114,  followed  in  Macdonald  v.  Seaton,  27  Kan 
672;  Chicago  Lumber  Co.  v.  Allen,  52  Kan 
795- 

Oregon. —  Whittier  v.  Blakely,  13  Oregon  547 
Pennsylvania.  —  White    v.    Miller,    18  Pa, 
St.  52. 

Tennessee.  —  Cole  Mfg.  Co.  v.  Falls,  90 
Tenn.  466. 

Utah.  —  McCornick  v.  Sadler.  21  Utah  62. 
Wisconsin.  —  Mallory  v.  La  Crosse  Abattoir 
Co.,  80  Wis.  170. 

Duty  of  Contractor  to  Defend  Claims  of  Subcon- 
tractors.— -Covell  v.  Washburn,  91  Cal.  560; 
Clancy  v.  Plover,  107  Cal.  272;  Macomber  v. 
Bigelow,  123  Cal.  532. 

4.  Good  Faith  in  Making  Payments.  —  French 
v.  Bauer,  134  N.  Y.  54S,  affirming  lb  Daly  (N. 
Y.)  309;  Smack  7:  Cathedral  of  Incarnation, 
31  N.  Y.  App.  Div.  559;  Lawrence  v.  Dawson, 
34  N.  Y.  App.  Div.  2H,  50  N.  Y.  App.  Div.  570. 

Equitable  Assignments.  —  Kelley  v.  Syracuse, 
(Supm.  Ct.  Spec.  T.)  10  Misc.  (N.  Y.)  306. _ 

Guaranties.  —  Lawrence  v.  Dawson,  50  N.  Y. 
App.  Div.  570,  affirmed  without  opinion  167  N. 
Y.  609. 
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the  extent  of  the  lien  where  the  lien  claimant  has  justifiably  abandoned  full 
performance  of  his  contract.  Under  one  he  is  entitled  to  a  lien  for  the  reason- 
able value  of  the  work  and  materials  furnished,  in  proportion  to  the  price 
stipulated  for  the  whole,  less  payments  already  made;1  under  the  other,  to 
the  unpaid  balance  of  the  contract  price  less  the  cost  of  completing  the  work 
according  to  the  contract.3 

(2)  Liens  by  Subrogation.  —  The  liens  of  subcontractors,  materialmen,  and 
laborers,  under  laws  subrogating  such  claimants  to  the  rights  of  the  con- 
tractor, will  attach  to  the  extent  of  the  amount  which  the  contractor  is  entitled 
to  recover  against  the  owner.3 

(3)  Damages  for  Breach  of  Contract.  ■—  No  lien  will  attach  for  sums  which 
are  strictly  damages  for  the  breach  of  contract  resulting  from  the  wrongful 
interference  with  performance;  nor  will  the  amount  for  which  the  premises 
are  lienable  by  subcontractors,  materialmen,  and  laborers  who  are  subrogated 
to  the  rights  of  one  having  such  a  cause  of  action,  be  augmented  thereby.* 

b.  Unjustifiable  Abandonment  —  (1)  General  Rule. — As  a  general 
rule,  where  a  claimant  has  unjustifiably  abandoned  his  contract  before  full 
performance,  neither  he  nor  those  subrogated  to  his  lights  are  entitled  to 
liens.* 

(2)  Exceptions  to  Rale  —  (a)  Contract  Payable  in  Instalments.  —  Where,  how- 
ever, the  contract  is  not  an  entire  contract,  but  the  price  is  payable  in  instal- 
ments as  the  work  progresses,  if  an  instalment  is  due  and  unpaid  when  the 
abandonment  takes  place  and  the  liens  are  perfected,  they  will  attach  to  that 
extent,6  less  any  amount  which  the  contract  provides  shall  be  retained  by 


1.  Reasonable  Value  of  Work  and  Materials  — 
Contractors  — ■  United  States. —  South  Fork  Canal 
Co.  v.  Gordon,  6  Wall.  (U.  S.)  561. 

California.  —  Adams  v.  Burbank,  103  Cal. 
64/). 

Illinois. — VVatrous  v.  Davies,  35  111.  App.  542. 

Minnesota.  —  Howes  v.  Reliance  Wire  Works 
Co.,  46  Minn.  42. 

Missouri.  —  Kelly  v.  Rowane,  33  Mo.  App. 
440. 

Nebraska.  —  Pardue  v.  Missouri  Pac.  R.  Co., 
52  Neb.  20T,  66  Am.  St.  Rep.  489. 

New  York.  — Wright  v.  Reusens,  133  N.  Y. 
29S,  affirming  (Supm,  Ct.  Gen.  T.)  15  N.  Y. 
Supp.  590,  60  Hun  (N.  Y.)  585.;  Charlton  v. 
Scoville,  68  Hun  (N.  Y.)  348,  affirmed  on  opin- 
ion below  144  N.  Y.  691;  Morgan  v.  Taylor, 
15  Dily  (N.  Y.)  304,  affirmed  without  opinion 
128  N.  Y.  622;  Powers  v.  Hogan,  12  Daly  (N. 
Y.)  444,  67  How.  Pr.  (N.  Y.)  255;  Hunler  v. 
Walter,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp. 
60,  affirmed  without  opinion  128  N.  Y.  663; 
Sproessig  v.  Kernel,  (N.  Y.  City  Ct.  Gen.  T.) 
43  N.  Y.  St.  Rep.  794;  Cunningham  v.  Doyle, 
(C.  PI.  Gen.  T.)  5  Misc.  (N.  Y.)  219;  Smith  v. 
O'Donnell,  (C.  PI.  Gen.  T.)  15  Misc.  (N.  Y.) 
98;  Drake  v.  Donnell,  (Supm.  Ct.)  49  How. 
Pr.  (N.  Y.)  25. 

Ore«on. — Justice  v.  Elwert,  2S  Oregon  460. 

Subcontractors.  —  Ree/e  v.  Elmendorf,  38  N. 
J.  L.  125;  Wolf  v.  Horn,  (C.  PI.  Gen.  T.)  12 
Misc.  (N.  Y.)  100;  Justice  v.  Elwert,  28  Oregon 
460.  See  also  Moore  v.  Eiickson,  158  Mass. 
71,  cited  in  Bowen  v.  Phinney,  162  Mass.  593,  44 
Am.  St.  Rep.  391;  Atlantic  Coast  Brewing  Co. 
v.  Donnelly,  59  M.  J.  L.  49. 

Some  of  the  Lien  Laws  Expressly  Limit  the 
Amount  which  can  be  recovered  by  the  con- 
tractor to  "  reasonable  compensation  "  for  as 
much  as  be  has  performed,  "  in  proportion  to 
the  price  stipulated  for  the  whole."  Sohns 


v.   Murphy,   168  III.  346,  reversing  sub  twm. 
Murphy  v.  Kohlsaat,  68  111.  App.  579;  Orr  v. 
Fuller,  172  Mass.  597,  citing  Hale  v.  Johnson, 
6  Kan.  137;  Jewell  v.  Parori,  94  Mich.  83. 
False  Representations.  —  Linn  v.  O'Hara,  2  E. 

D.  Smith  (N.  Y.)  560. 
Demand  and  Refusal.  —  Lawson  v.  Hogan,  93 

N.  Y.  39,  distinguished  Powers  Hogan,  12 
Daly  (N.  Y.)  444.  67  How.  Pr.  (N.  Y.)  255. 

Evidence. —  Adams  v.  Burbank,  103  Cal.  646; 
Cunningham  v.  Doyle,  (C.  PI.  Gen.  T.)  5  Misc. 
(N.  Y.)  219. 

2.  Unpaid  Balance  of  Contract  Price  Less  Cost  of 
Completion.  —  Kipp  v.  Massin,  15  111.  App.  300; 
Kenney  v.  Apgar,  93  N.  Y.  539;  Graf  v.  Cun- 
ningham, 109  N.  Y.  369;  Charnley  v.  Honig,  74 
Wis.  163. 

3.  Liens  by  Subrogation.  —  Mayer  v.  Mutchler, 
50  N.  J.  L.  162;  Dennktoun  v.  McAllister,  4 

E.  D.  Smith  (N.  Y.)  729;  Drake  v.  O'Donnell, 
(Supm.  Ct.)  49  How.  Pr.  (N.  Y.)  25;  Wolf  v. 
Horn,  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  100; 
Parsley  v.  David,  106  N.  Car.  255. 

4.  Damages  for  Breach  of  Contract.  —  Turner 
v.  Strenzel,  70  Cal.  28;  Pardue  v.  Missouii 
Pac.  R.  Co.,  52  Neb.  201,  61  Am.  St.  Rep.  489, 
overruling  dictum  in  Von  Dorn  v.  Mengedoht, 
41  Neb.  525;  Hoyt  v.  Miner,  7  Hill  (N.  Y.)  525, 
affirming  4  Hill.  (N.  Y.)  193:  Wolf  v.  Horn,  (C. 
PI.  Gen.  T.)  12  Misc.  (N.  Y.)  100;  Morgan  v. 
Taylor,  15  Daly  (N.  Y.)  304,  affirmed  without 
opinion  12S  N.  Y.  622;  Dennistoun  v.  McAl- 
lister, 4  E.  D.  Smith  (N.  Y.)  729;  Kennedy  v. 
South  Shore  Lumber  Co.,  102  Wis.  2S4.  See 
generally  supra,  this  title,  In  Whose  Favor  and 
for  What  Lien  May  Exist. 

5.  See  supra,  this  title,  XIII.  6.  Performance 
of  Contract. 

6.  Contract  Payable  in  Instalments.  —  Long 
Beach  School  Dist.  v.  Lutge,  129  Cal.  409; 
O'Donnell  v.  Kramer,  65  Cal.  353,  citing  Latson 
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the  owner  and  not  become  due  and  payable  until  completion  of  the  improve- 
ment.1 

(b)  Completion  by  Surety  or  Assignee.  —  Sureties  on  a  bond  given  by  the  claimant 
to  insure  performance,  or  his  assignee  for  the  benefit  of  creditors,  who  perform 
the  contract  after  its  abandonment  by  the  claimant,  simply  take  his  place; 
and  liens  by  subrogation  will  attach  to  the  balance  of  the  contract  price  unpaid 
at  the  time  they  are  perfected.* 

(c)  Completion  at  Expense  of  Claimant.  —  Also,  if  on  abandonment  by  the  claim- 
ant the  other  party  acts  under  a  clause  in  the  contract  conferring  power  to 
complete  the  improvement  and  deduct  the  expense  from  the  contract  price, 
the  claimant  or  those  subrogated  to  his  rights  are  entitled  to  liens  to  the 
extent  of  the  difference  between  the  unpaid  balance  of  that  price  and  the  cost 
of  completion.3  If  the  cost  of  completing  the  improvement  according  to  the 
contract  is  equal  to  or  greater  than  the  balance  due  the  party  in  default,  no 
liens  will  attach'.4    So,  also,  where  the  contract  contains  no  such  clause,  or 


v.  Nelson,  n  Pac.  Coast  L.  J.  589,  cited  in 
O'Donnell  v.  Kramer,  65  Cal.  353:  St.  Paul's 
Protestant  Episcopal  Church  v.  Giraud,  15  La. 
Ann.  124,  distinguishing  Hale  v.  Wills,  3  La. 
Ann.  504;  Thomas  v.  Sahagan,  (Supm.  Ct.  Gen. 
T.)  10  N.  Y.  Supp.  874,  32  N.  Y.  St.  Rep.  1057, 
modified  on  other  gr. Hinds  sub  nom.  Thomas  v. 
Stewart,  132  N.  Y.  580,  citing  Graf  v.  Cunning- 
ham, 109  N.  Y.  369;  Whittier  v.  Blakely,  13 
Oregon,  546.  See  also  Dingley  v.  Greene,  54 
Cal.  333,  597;  Martin  v.  Morgan,  64  Iowa  270. 

Instalment  Partly  Earned  at  Time  of  Abandon- 
ment.—  Foshay  v.  Robinson,  137  N.  Y.  134, 
affirming  16  N.  Y.  Supp.  817. 

SubstantialPerformar.ee.  —  Stimson  Mill  Co. 
v.  Riley,  (Cal.  1895)42  Pac.  Rep.  1072. 

1.  Percentage  of  Instalment  to  Be  Retained  by 
Owner.  —  Epeneter  v.  Montgomery  County,  98 
Iowa  159;  Beach  v.  Wakefield,  107  Iowa  567; 
Kelly  v.  Bloomingdale,  139  N.  Y.  343,  affirm- 
ing (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  126; 
Jones  v.  Savage,  (Supm.  Ct.  Spec.  T.)  24  Misc. 
(N.  Y.)  158. 

2.  Completion  by  Surety  or  Assignee.  —  Harley 
v.  Mapes  Reeves  Constr.  Co.,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  626,  disapproving  McChes- 
ney  v»  Syracuse,  75  Hun  (N.  Y.)  503,  and 
Weisemair  v.  Buffalo,  57  Hun  (N.  Y.)48;  Hen- 
derson v.  Sturgis,  1  Daly  (N.  Y.)  336.  Contra, 
Port  Clinton  v.  Cleveland  Stone  Co.,  6  Ohio 
Cir.  Dec.  218,  ro  Ohio  Cir.  Ct.  1,  2  Ohio  Dec. 
486;  Bieneman  v.  Beaumont  Lumber  Co.,  12 
Tex.  Civ.  App.  517-. 

Assignment  of  Contract.  —  The  position  of  the 
surety  is  noi  different  from  that  of  an  assignee 
of  a  contract.  Such  an  assignee  would  take 
subject  to  all  mechanics'  liens,  and  so  does 
the  surety.  Harley  v.  Mapes  Reeves  Consi r. 
Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  626. 
See  also  Texas  Builder's  Supply  Co.  v.  Na- 
tional Loan,  etc.,  Co  ,  22  Tex.  Civ.  App.  349, 
citing  Oriental  Hotel  Co.  v.  Griffiths,  88  Tex. 
574,  53  Am.  St.  Rep.  790. 

3.  Liens  by  Contractors  on  Completion  by  Owner. 
—  Charles  v.  E.  F.  Hallack  Lumber,  etc.,  Co., 
22  Colo.  283;  Murphy  v.  Buckman,  66  N.  Y. 
297;  Crouch  v.  Gutmann,  134  N.  Y.  45,  30  Am. 
St.  Rep.  608,  affirming  (Supm.  Ct.  Gen.  T.)  10 
N.  Y.  Supp.  275;  De  Lorenzo  v.  Von  Raitz,  44 
N.  Y.  App.  Div.  329;  Robinson  v.  Chinese 
Charitable,  etc.,  Assoc.,  35  N.  Y.  App.  Div. 
439;  Kennedy  v.  McKone,  10  N.  Y.  App.  Div. 
88;  Holl  v.  Long,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
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(N.  Y.)  1;  Riley  v.  Kenney,  (N.  Y.  City  Ct. 
Gen.  T.)  33  Misc.  (N.  Y  )384;  Arndt  v.  Keller, 
96  Wis.  274. 

Liens  by  Subcontractors  on  Completion  by  Con- 
tractor.—  Biainard  v.  Kings  County,  84  Hun 
(N.  Y.)  290,  affirmed  155  N.  Y.  538. 

Liens  by  Subrogation  —  Colorado.  —  Jarvis  v. 
State  Bank,  22  Colo.  309. 

Louisiana.  —  Hale  v.  Wills,  3  La.  Ann.  504; 
Allen  v.  Wills,  4  La.  Ann.  97;  Jordan.  Gobet, 
5  La.  Ann.  431;  Baker  v.  Pagaud,  26  La. 
Ann.  220. 

ATew  Jersey.  —  Reeve  v.  Elmendorf,  38  N.  J. 
L.  125;  Mayer  v.  Mutchler,  50  N.  J.  L.  162. 

New  York.  — Wheeler  v.  Scofield,  67  N.  Y. 
311;  Powers  v.  Yonkers,  114  N.  Y.  145,  revers- 
ing 8  N.  Y.  St.  Rep.  906;  Van  Clief  v.  Van 
Vechten,  130  N.  Y.  571,  modifying  55  Hun  (N. 
Y.)  467;  Thomas  v.  Stewart,  132  N.  Y.  580, 
modifying  on  other  grounds  sub  nom.  Thomas 
v.  Sahagan,  (Supm.  Ct.  Gen.  T.)  10  N  Y. 
Supp.  874,  32  N.  Y.  St.  Rep.  1057;  Mack  v. 
Colleian,  136  N.  Y.  617,  reversing  18  N.  Y. 
Supp.  104;  Ogden  v.  Alexander,  140  N.  Y.  356, 
affirming  63  Hun  (N.  Y.)  56;  Beardsley  v. 
Cook,  143  N.  Y.  143,  reversing  67  Hun  (N.  Y.) 
IOl;  Campbell  v.  Coon,  149  N.  Y.  556,  revers- 
ing 8  Misc.  (N.  Y.)  23.1 ;  Kennedy  v.  McKone, 
10  N.  Y.  App.  Div.  88;  Beecher  v.  Schuback, 
1  N.  Y.  App.  Div.  359,  rt^rw/v/ without  opinion 
158  N.  Y.  687;  Friendship  Mfg.  Co.  v.  Rohrig, 
16  N.  Y.  App.  Div.  633;  Jones  v.  Savage, 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  15S; 
Schmohl  v.  O'Brien,  (Supm.  Ct.  App.  T.)  25 
Misc.  (N.  Y.)  699.  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  24  Misc.  (N.  Y.)  771 ;  Dver  v.  Osborne, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  234; 
MrConologue  v.  Larkins,  (Supm.  Ct.  Spec.  T.) 
32  Misc.  (N.  Y.)  x66;  New  Jersey  Steel,  etc., 
Co.  v.  Robinson,  (Supm.  Ct.  Spec.  T.)  33  Misc. 
(N.  Y.)  361,  affirmed  on  oiher  grounds  60  N. 
Y.  App.  Div.  69;  Holl  v.  Long,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  1;  McKee  v.  Rapp. 
(N.  Y.  Super.  Ct.  Spec.  T.)  35  N.  Y.  Supp.  175: 
Gillen  v.  Hubbard,  2  Hilt.  (N.  V.)  303;  Lind  v. 
Braender,  15  Daly  (N.  Y.)  370;  Foley  v.  Gough, 
4  E.  D.  Smith  (N.  Y  )  724;  Morgan  ;/.  Stevens, 
(C.  PI.)  6  Abb.  N.  Cas.  (N.  Y.)  356. 

Evidence.  —  Malone  v.  Mayfield,  13  Tex.  Civ. 
App.  54S. 

4.  Where  Cost  of  Completion  Exceeds  Balance 
Due   on    Contract  —  California.  —  Wiggins  v. 
Bridge,  70  Cal.  437;  Turner  v.  Stren2el,  70 
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if  it  does  the  opposite  party  does  not  proceed  under  it,  but  as  upon  a  forfeit- 
ure, the  general  rule  governing  unjustifiable  abandonments  applies  and  pre- 
cludes liens,1  unless  they  are  authorized  by  the  mechanic's-lien  statute  itself.2 

(3)  Burden  of  Proof.  —  The  burden  of  proving  that  there  is  a  sum  due 
under  the  contract  after  deducting  the  necessary  expenses  of  completing  it  is 
upon  the  lien  claimant.3 

(4)  Extra  Work  or  Materials.  —  Alien  maybe  had  by  the  claimant  or 
those  subrogated  to  his  rights  to  the  extent  of  sums  due  for  extra  work  or 
materials,  although  there  has  been  a  failure  to  substantially  perform  the  orig- 
inal contract.4 


Cal.  28;  Southern  California  Lumber  Co.  v. 
Jones  (Cal.  1901)  65  Pac.  Rep.  378. 

Illinois.  —  Biggs  v.  Clapp,  74  111.  335;  Hruby 
v.  Vokoun,  57  III.  App.  194.;  Whitcomb  v. 
Eustace,  6  111.  App.  574. 

Arew  York.  —  Rodbourn  v.  Seneca  Lake 
Grape,  etc.,  Co.,  57  N,  Y.  215,  reversing  sub 
nom.  McMillan  v.  Seneca  Lake  Grape,  elc, 
Co.,  5  Hun  (N.  Y.)  12;  Watson  v.  Cone, 
(5upm  Ct.  Gen.  T.)  21  N.  Y.  Supp.  224;  Hut- 
ton  v.  Gordon,  (County  Ct.)  2  Misc.  (N.  Y.)  267; 
Smith  v.  Ferris,  1  Daly  (N.  Y.)  18;  Ferguson 
v.  Burk,  4  E.  D.  Smith  (N.  Y.)  760. 

Texas.  —  Loonie  v.  Frank,  51  Tex.  406; 
Dudley  v.  Jones,  77  Tex.  69;  Berry  v.  Mc- 
Adams,  93  Tex.  431;  Ricker  v.  Schadt,  5  Tex. 
Civ.  App.  460;  Breneinan  v.  Beaumont  Lum- 
ber Co.,  12  Tex.  Civ.  App.  517;  Malone  v. 
Mayfield,  13  Tex.  Civ.  App.  548;  Timmons 
v.  Casey,  19  Tex.  Civ.  App.  476;  House 
v.  Schulze,  21  Tex.  Civ.  App.  243;  Dudley  v. 
Jones,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  994. 

Wisconsin.  —  Wright  v.  Pohls,  83  Wis.  560. 

1.  No  Clause  in  Contract  or  Clause  Not  Acted 
Upon.  —  Bernz  v.  Marcus  Sayre  Co.,  52  N.  J. 
Eq.  275;  Larkin  v.  McMullin,  120  N.  Y.  206,  25 
Abb.  N.  Cas.  (N.  Y.)  108,  reversing^  Daly  (N. 
Y.)  311,  and  criticising  Wright  v.  Roberts,  43 
Hun  (N,  Y.)  413  (which  was  affirmed  without 
opinion  in  118  N.  Y.  672),  Van  Clief  v.  Van 
Vechten,  48  Hun  (K.  Y.)  304,  and  Sheffield  v. 
Loeffier,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  150, 
20  N.  Y.  St.  Rep.  890;  Hollister  v.  Mott,  132 
N.  Y.  18,  reversing  (Supm.  Ct.  Gen.  T.)  10  N. 
Y.  Supp.  409;  Ogden  v.  Alexander,  140  N.  Y. 
356,  affirmed '63  Hun  (M.  Y.)  56;  De  Lorenzo  v. 
Von  Raitz,  44  N.  Y.  App.  Div.  329;  Beecher  v. 
Schuback.  (C.  PI.  Gen.  T.)  4  Misc.  (N.  V.)  54. 
See  also  Reeve  v.  Elmendorf,  38  N.  J.  L.  125; 
Murphy  v.  Buckinan,  66  N.  Y.  297;  Lawrence 
v.  Dawson.  34  N.  Y.  App.  Div.  211.  Compare 
as  contra.  Blakeslee  v.  Fisher,  66  Hun  (N.  Y.) 
261;  Millsap  v.  Ball,  30  Neb.  728. 

2.  California.  —  Code  Civ.  Pro.,  $  1200; 
Golden  Gale  Lumber  Co.  v.  Sahrbachet,  105 
Cal.  114;  Gibson  v.  Wheeler,  no  Cal.  243; 
Denison  v.  Burrell,  119  Cal.  180;  MacDonald 
v.  Hays,  132  Cal.  400. 

Illinois. — Starr  &  Curt.  Annot.  Stat  (1896), 
c.  82,  par.  32;  Morehouse  v.  Moulding,  74 
111.  322:  Mehrle  v.  Dunne,  75  111.  239;  Doyle 
v.  Munster,  27  111.  App.  130,  cited  in  Marski  v. 
Simmsrling,  46  111.  App.  531;  Hruby  v. 
Vokoun,  57  111.  App.  194;  Brin  v.  Larimer,  62 
III.  App.  657;  Mantonva  v.  Reilly,  83  111.  App. 
275,  affirmed  184  III.  183;  McGrath  v.  Donald- 
son, 87  111.  App.  269. 

Under  mechanics'-lien  statutes  which  pro- 
tect payments  made  by  the  owner  before  liens 
are  perfected,  up  to  a  designated  peicentage 


of  the  original  contract  price,  the  balance  only 
to  be  necessarily  retained,  if  the  contractor 
abandons  the  contract  when  there  is  nothing 
due  him,  according  to  its  terms  and  the  pro- 
vision of  the  statute,  the  liens  of  subcontract- 
ors, matei ialmen,  and  laborers  are  limited  to 
the  amount,  if  any,  representing  the  difference 
between  the  unpaid  balance  of  the  contract 
price  and  the  cost  of  completion.  Hunnicutt, 
etc.,  Co.  v.  Van  Hoose,  in  Ga.  518,  Fish,  J., 
dissentinj;  Harrington  v.  Sanndeis,  7  Can.  L. 
T.  8S,  23  Can.  L.  J.  4S;  Sear  v.  Woods,  23 
Ont.  474;  Goddard  v.  Coulson,  10  Ont.  App. 
1;  Reggin  v.  Manes,  22  Oni.  443;  Pc-trie  v. 
Hunter,  2  Ont.  233,  affirmed  10  Ont.  App.  127. 
Compare  Re  Cornish,  6  Ont.  259,  Proudfoot, 
J.,  dissenting. 

The  existing  Ontario  lien  law  provides  that 
the  percentage  of  the  contract  price  to  be  re- 
tained shall  be  deducted  from  payments  made 
as  the  work  progresses;  and  under  this  pro- 
vision the  liens  will  atlach  to  ihe  extent  of  the 
fund  which  should  be  in  the  hands  of  the 
owner  at  the  time  when  notice  of  the  lien  is 
served  upon  him.  Russell  v.  French,  28  Ont, 
215.  See  generally  on  these  provisions  of  the 
Ontario  lien  laws,  7  Can.  L.  T.  6g;  9  Can.  L. 
T.  265,  11  Can.  L.  T.  74. 

3.  Burden  of  Proof.  —  Turner  v.  Sirenzel,  70 
Cal.  28;  Springer  v.  Bowerman,  75  111.  App. 
352;  Beardsley  v.  Cook,  143  N.  Y.  143,  revers- 
ing 67  Hun  (N.  Y.)  101;  Brainard  v.  Kings 
County,  155  N.  Y.  538,  affirming  84  Hun  (N. 
Y.)  290;  Beecher  v.  Schuback,  (C.  PI.  Gen.  T.) 
4  Misc.  (N.  Y.)  54,  1  N.  Y.  App.  Div.  359,  af- 
firmed without  opinion  158  N.  Y.  687;  Ball, 
etc.,  Co.  v.  Jonathan  Clark,  etc..  Co.,  31  N. 
Y.  App.  Div.  ^56;  Riley  v.  Kenney,  (N.  Y. 
City  Ct.  Gen.  t.)  33  Misc.  (N.  Y.)  384.  Com- 
pare Kennedy  v.  McKone,  10  N.  Y.  App. 
Div.  88.  See  also  supra,  this  section,  8.  Burden 
of  Pi  oof. 

Unless  the  Claimant  Is  Able  to  Establish  that 
There  Has  Been  Negligence  in  the  manner  in 
which  the  owner  has  proceeded  to<eomplete  the 
contract,  that  which  it  cost  him  was  the 
amount  which  he  was  entitled  to  deduct  from 
the  money  due  on  the  contract,  no  matter  how 
many  theorists  might  say  that  it  could  have 
been  done  for  much  less.  Rilev  v.  Kenney, 
(N.  Y.  City  Ct.  Gen.  T.)  33  Misc.  (N.  Y.)  384. 

Exception  to  Rule.  —  Where  the  plaintiff  inter- 
pleads the  lien  claimants  and  deposits  in  ccurt 
the  amount  claimed  by  him  to  be  the  difference 
between  the  contract  price  and  the  cost  of  com- 
pletion, the  burden  is  upon  him  to  prove  that 
he  has  actually  and  necessarily  expended  that 
amount.    Hale  v.  Wills,  3  La.  Ann.  504. 

4.  Effect  of  Abandonment  on  Lien  for  Extra 
Work  or  Materials.  —  Moore  v.  Dugan,  (Mass. 
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c.  Substantial  Performance  —  (i)  In  General. — Where  the  contract 
of  the  claimant,  while  not  completed  in  every  essential  particular,  has  been 
substantially  performed,  he  is  entitled  to  a  lien,  the  extent  of  which  accord- 
ing to  some  decisions,  is  measured  by  the  reasonable  value  of  the  work  per- 
formed and  materials  furnished.1  The  statement  generally  made,  however, 
is  that  the  claimant  in  such  a  case  is  entitled  to  a  lien  for  the  unpaid  balance 
of  the  contract  price  less  the  necessary  expense  of  remedying  the  defects  and 
omissions.3 

(2)  Liens  by  Subrogation.  —  The  unpaid  balance  of  the  contract  price  due 
one  who  has  only  substantially  performed,  less  the  cost  of  remedying  defects 
and  omissions,  is  also  the  measure  of  the  recovery  of  those  lien  claimants  who 
are  merely  subrogated  to  the  rights  of  the  former.  Against  their  claims  as 
well  as  against  his  own,  the  owner  is  entitled  to  recoup  his  damages  from  the 
balance  due.3 

XVI.  Assignment  of  Lien  —  1.  Perfected  Lien  Assignable.  —  It  is  very  gen- 
erally considered  that  a  mechanic's  lien  which  has  been  acquired  and  per- 
fected by  compliance  with  the  requirements  of  the  statute  is  assignable.4 

igoi)  60  N.  E.  Rep.  488;  Blakeslee  v.  Fisher, 
66  Hun  (N.  Y.)  261,  citing  Girnsey  v.  Rhodes, 
(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  484, 
affirmed  on  other  grounds  138  N.  Y.  461,  and 
Woodward  v.  Fuller,  80  N.  Y.  312;  Bates  v. 
Masonic  Hall,  etc.,  Fund,  (Supm.  Ct.  Spec. 
T.)  7  Misc.  (N.  Y.)  609,  affirmed  88  Hun  (N. 
Y.)  23b,  reversed  on  other  grounds  157  N.  Y. 
322. 

1.  Lien  for  Reasonable  Value  of  Work  and 
Materials.  —  Bell  v.  Teague,  85  Ala.  211 ;  Moore 
v.  Dugan,  (Mass.  19.01)  60  N.  E.  Rep.  488; 
John  Pritzlaff  Hardware  Co.  v.  Berghoefer,  103 
Wis.  359. 

2.  Lien  for  Contract  Price  Less  Cost  of  Remedy- 
ing Defects  or  Omissions  —  District  of  Columbia. 

—  Beha  v.  Ottenberg,  6  Mackey  (D.  C.)  348. 
Nexv  Yoik.  — Glacius  v.  Black,  50  N.  Y.  145; 

Heckman  v.  Pinkney,  81  N.  Y.  211,  affirming 
8  Daly  (N  YO466;  Murphy  v.  Stickley ;  Sim- 
onds  Co.,  82  Hun  (N.  Y.)  158,  affirmed  without 
opinion  152  N.  Y.  626;  Nunan  v.  Dos  le,  60  N. 
Y.  Super.  Ct.  377;  Horgan  v.  McKenzie, 
(C.  PI.  Gen.  T.)  17  N.  Y.  Supp.  174;  Brunold 
v.  Glasser,  (County  Ct.)  25  Misc.  (N.  Y.)  285; 
Holl  v.  Long,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)  1;  Lutz  v.  Ey,  3  E.  D.  Smith  (N.  Y.) 
621,  3  Abb.  Pr.  (N.  Y.)  475. 

Pennsylvania.  — Stickers.  Overpeck,  127  Pa. 
St.  446;  Moore  v.  Carter,  146  Pa.  St.  492. 

Texas.  —  Mills  v.  Paul,  (Tex.  Civ.  App. 
1S95)  30  S.  W.  Rep.  558. 

West  Virginia. —  West  Virginia  Bldg.  Co. 
v.  Saucer,  45  W.  Va.  483,  72  Am.  St.  Rep.  822. 

Wisconsin.  —  Ashland  Lime,  etc.,  Co.  v. 
Shores,  105  Wis.  122. 

3.  Liens  by  Subrogation.  —  Nolte  v.  Creditors, 
6  Mart.  N.  S.  (La  )  169;  Larkin  v.  McMullin. 
120  N.  Y.  206,  25  Abb.  N.  Cas.  (N.  Y.)  10S, 
reversing  14  Daly  (N.  Y.)3Ii;  D'Andie  v.  Zim- 
mermann,  (Supm.  Ct.  App.  T.)  17  Misc.  (N. 
Y.)  357;  Holl  v.  Long,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  1.  See  also  supra,  ihis  section, 
6.  Set-offs  and  Counterclaims. 

4.  Mechanic's  Lien  Assignable  — United  States. 

—  Davis  v.  Bilsland,  18  Wall.  (U.  S.)  659  (a 
Montana  case). 

Alabama. — Leflvvich  LumberCo.  v.  Florence 
Mut.  Bldg.,  etc..  Assoc.,  104  Ala.  584. 

California.  —  Rauer  v,  Fay,  110  Cal.  361;  Pa- 
cific Mut.  L.  Ins.  Co.  v.  Fisher,  109  Cal.  566. 


Colorado.  —  Sprague  Invest.  Co.  v.  Mouat 
Lumber,  etc.,  Co.,  14  Colo.  App.  107;  Small  v. 
Foley,  8  Colo.  App.  435.  See  also  Fischer  v. 
Hanna  8  Colo.  App.  471. 

Florida. — Clarkson  v.  Louderback,  36  Fla. 
660. 

Indiana.  —  Trueblood  v.  Shellhouse,  19  Ind. 
App.  91 ;  Midland  R.  Co.  v.  \\  ilcox,  122  Ind.  S4. 

Iowa.  —  German  Bank  v.  Schloth,  59  Iowa 
316;  Brown  v.  Smith,  55  Iowa  31;  Langan  v. 
Sankey,  55  Iowa  52;  Merchant  v.  Ouumwa 
Water  Power  Co.,  54  Iowa  451;  Peatman  v. 
Cer.terville  Light,  etc.,  Co.,  105  Iowa  1,  67  Am. 
St.  Rep.  276.  See  also  Decorah  First  Nat. 
Bank  v.  Day,  52  Iowa  680;  Bigelow  v.  Wilson, 
77  Iowa  603;  Nash  v.  Chicago,  etc.,  R.  Co.,  62 
Iowa  49;  Des  Moines  Sav.  Bank  v.  Goode,  106 
Iowa  568. 

Kansas.  —  Milwaukee  Mechanics'  Ins.  Co. 
v.  Brown,  3  Kan.  App.  225;  Hamilton  v.  Whit- 


Kendrick,  1  Met. 
■\  Brinton,  90  Md. 
Connelly,  (Mass. 


son,  5  Kan.  App.  347. 

Kentucky.  —  See  Erhman  v. 
(Ky.)  146. 

Maryland.  —  See  Goldman 
259. 

Massachusetts.  —  Wiley  :•. 
1901)  60  N.  E.  Rep.  784. 
Mississippi.  —  Kerr  y.  Moore,  54  Miss.  286. 
Missouri.  —  Goff  r.  Papin,  34  Mo.  177;  Ittner 
v.  Hughes,  154  Mo.  5?. 

Nebraska.  —  See  Hoagland  v.  Van  Etten,  31 
Neb.  292;  Hines  v.  Cochran,  44  Neb.  12. 

New  York.  —  Lawrence  v.  Congregational 
Church,  164  N.  Y.  115,  affirming  32  N.  Y.  App. 
Div.  4S9;  Linneman  Bieber,  S5  Hun  (N.  Y.) 
477.  See  also  English  v.  Lee,  63  Hun  (N.  Y.) 
572;  Kelly  v.  Bloomingdale.  139  N.  Y.  343, 
affirming  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
126. 

Oregon.  —  Nottingham  v.  McKendrick,  (Ore- 
gon 1901)  63  Pac.  Rep.  S22.  See  also  Title 
Guarantee  Co.  v.  Wrenn,  35  Oregon  62,  76  Am. 
St.  Rep.  454. 

Pennsylvania.  —  See  McFarland's  Estate,  16 
Pa.  Super.  Ct.  142  ;  Pittsburgh  Bank's  Appeal, 
29  Pa.  St.  330. 

South  Dakota.  —  Hill  v.  Alliance  Bldg.  Co.,  6 
S.  Dak.  160,  55  Am.  St.  Rep.  819. 

Texas.  —  •  House  v.  Schulze,  21  Tex.  Civ. 
App.  243. 

Washington.  —  See  Fairhaven  Land  Co.  v. 
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2.  Whether  Right  to  Acquire  Lien  Assignable.  —  The  weight  of  authority 
supports  the  view  that  the  mere  right  given  by  statute  to  a  mechanic,  laborer, 
or  materialman  to  assert  and  create  a  lien  by  complying  with  statutory  pro- 
visions, cannot  be  assigned  by  him  so  as  to  clothe  the  assignee  with  the  power 
to  create  the  lien  for  himself.1  In  some  jurisdictions,  however,  the  rule  is 
otherwise.3  This  conflict  of  authority  may  be  explained  to  some  extent  by 
the  different  provisions  of  the  various  statutes,  some  showing  more  clearly 
than  others  that  only  a  personal  right  was  intended  to  be  conferred.3 

3.  Requisites  of  Valid  Assignment  —  a.  I^ORM — -(i)  Ifi  General.  —  No  par- 
ticular words  are  necessary  to  constitute  an  assignment  of  the  lien  claim,  and 
if  the  intent  of  the  parties  to  effect  an  assignment  is  clearly  expressed  it  will 
be  sufficient  to  accomplish  the  purpose.4 

(2)  Assignment  of  Claim  Includes  Lien.  —  It  is  usually  considered  that  an 
assignment  of  a  claim  or  debt  to  secure  which  a  mechanic's  lien  has  been 
acquired,  carries  with  it  such  lien,5  and  in  those  jurisdictions  where  the  inchoate 


Jordan,  5  Wash.  729;  Horton  v.  Sparkman, 
2  Wash.  165. 

Wisconsin.  —  See  Shearer  v.  Browne,  102 
Wis.  585. 

But  compare  Phoenix  Mut.  L.  Ins.  Co.  v. 
Batchen,  6  111.  App.  621;  Cairo,  etc.,  R.  Co.  v. 
Fackney,  78  III.  116. 

Payment  by  Assignee  Presumed  to  Be  in  Con- 
sideration of  Assignment.  —  McFarland's  Estate, 
16  Pa.  Super.  Ct.  142. 

For  Additional  Authorities  on  questions  relat- 
ing to  the  assignment  of  mechanics'  liens  see 
the  title  Assignments,- vol.  2,  pp.  105 1,  1052. 

1.  Right  to  Acquire  Lien  Not  Assignable  — 
California.  —  Simons  v.  Webster,  108  Cal.  16. 

Georgia.  — See  Hooper  v.  Sells,  58  Ga.  127. 

Io~iva.  —  Langan  v.  Sankey,  55  Iowa  52; 
Merchant  v.  Ottumwa  Water  Power  Co.,  54 
Iowa  451;  Brown  v.  Smith,  55  Iowa  31.  But 
see  Peatman  v.  Centerville  Light,  etc.,  Co., 
105  Iowa .1,  67  Am.  St.  Rep.  276,  stated  infra, 
this  note. 

Kentucky.  —  Frailey  v.  Winchester,  etc.,  R. 
Co.,  96  Ky.  570. 

Nebraska.  — ■  Noll  v.  Kenneallv,  37  Neb.  879. 

New  Y'>rk.  —  Ogden  v.  Alexander,  140  N.  Y. 
356,  affirming  63  Hun  (N.  Y.)  56.  See  also 
Schalk  v.  Norris,  (C.  PI.  Gen.  T.)  7  Misc.  (N. 
Y.)  20.  Compare  English  v.  Lee,  63  Hun  (N. 
Y.)  572. 

Washington.  —  Horton  v.  Sparkman,  2 
Wash.  165. 

Wisconsin.  —  See  Day  v.  Vinson,  78  Wis.  198. 

A  Statutory  Provision  that  a  Mechanic's  Lien 
Shall  Be  Assignable  refers  to  the  lien  which  has 
been  perfected  by  the  filing  of  a  claim  there- 
for, and  not  to  the  mere  inchoate  right  to  the 
lien.  Merchant  v.  Ottumwa  Water  Power  Co., 
54  Iowa  451.  See  also  Brown  v.  Smith,  55 
Iowa  31;  Lankan  v.  Sankey,  55  Iowa  52. 

It  Is  Otherwise  Where  the  Assignment  Is  Made 
for  the  Benefit  of  the  Assignor,  and  to  be  held  as 
his  agent  so  that  the  lien  may  be  preserved. 
Rollin  v.  Cross,  45  N.  Y.  766. 

Assignee  of  Contract  Entitled  to  Acquire  Lien. 
—  Schalk  v.  Norris,  (C.  PI.  Gen.  T.)  7  Misc. 
(N.  Y.)  20. 

Assignment  of  Lien  Statement  Before  Filing.  — 
In  Peatman  v.  Centerville  Light,  etc.,  Co.,  105 
Iowa  1,  67  Am.  St.  Rep.  276,  the  person  en- 
titled to  a  mechanic's  lien  prepared  and  veri- 
fied a  statement  for  a  mechanic's  lien  upon  the 


property  improved,  and  on  the  same  day  trans- 
ferred his  claim  for  a  lien  by  indorsement  on 
the  statement.  The  statement  was  not  filed 
until  several  days  thereafter.  It  was  held 
that  the  assignee  might  enforce  the  lien  as 
against  all  others  except  purchasers  or  incum- 
brancers in  good  faith  without  notice,  whose 
rights  accrued  after  the  expiration  of  the  time 
fixed  for  filing  the  statement,  as  the  filing  of 
the  statement  was  not  essential  to  the  creation 
of  the  lien,  but  only  to  preserve  it  against  pur- 
chasers or  incumbrancers  in  good  faith.  In 
this  case  the  court  distinguished  the  cases  of 
Merchant  v.  Ottumwa  Water  Power  Co.,  54 
Iowa  451;  Brown  v.  Smith,  55  Iowa  31 ;  Langan 
v.  Sankey,  55  Iowa  52. 

2.  Lien  May  Be  Acquired  by  Assignee  of  Claim. 

—  Sprague  Invest.  Co.  v.  Mouat  Lumber,  etc., 
Co.,  14  Colo.  App.  107;  Perkins  v.  Boyd,  (Colo. 
App.  1901)  65  Pac.  Rep.  350;  Small  v.  Foley, 
8  Colo.  App.  435.  See  also  Fischer  v.  Hanna,  8 
Colo.  App.  471 ;  Kinney  v.  Duluth  Ore  Co.,  58 
Minn.  455,  49  Am.  St.  Rep.  528;  McDonald  v. 
Kelly,  14  R.  I.  335;  Grant  v.  Dunn,  3  Ont. 
376;  Kelly  v.  McKenzie,  1  Manitoba  169. 

3.  Mills  v.  La  Verne  Land  Co.,  97  Cal.  254, 
33  Am.  St.  Rep.  168. 

4.  No  Particular  Words  Necessary.  —  Clarkson 
v.  Louderback,  36  Fla.  660. 

Language  Operating  as  Assignment.  —  See  Not- 
tingham v.  McKendrick,  (Oregon  1901)  63  Pac. 
Rep.  822. 

Circumstances  Not  Amounting  to  Assignment. 

—  See  Ritter  v.  Stevenson,  7  Cal.  388  ;  Decorah 
First  Nat.  Bank  v.  Day,  52  Iowa  680. 

5.  Assignment  of  Claim  Includes  Lien  —  Ala- 
bama.—  Leftwich  Lumber  Co.  v.  Florence 
Mut.  Bldg.,  etc..  Assoc.,  104  Ala.  534. 

California.  —  Rauer  v.  Fay,  no  Cal.  361; 
Ritter  v.  Stevenson,  7  Cal.  388. 

Indiana.  — Trueblood  v.  Shellhouse,  19  Ind. 
App.  91. 

loiva.  —  Brown  v.  Smith,  55  Iowa  31;  Lan- 
gan v.  Sankey,  55  Iowa  52;  German  Bank  v. 
Schloth,  59  Iowa  31^;  Peatman  v.  Centerville 
Light,  etc.,  Co.,  105  Iowa  1,  67  Am.  St.  Rep. 
276.  Prior  to  the  taking  effect  of  chapter  44  of 
the  Acts  of  the  Fifteenth  General  Assembly  of 
Iowa,  an  assignment  of  a  debt  did  not  carry 
with  it  a  mechanic's  lien  in  the  absence  of  an 
express  assignment  of  the  lien  itself.  Decorah 
First  Nat.  Bank  v.  Day,  52  Iowr.  680. 
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right  to  acquire  a  lien  is  held  to  be  assignable  this  right  is  held  to  pass  with 
an  assignment  of  the  debt.1 

b.  Whether  Assignment  Must  Be  in  Writing.  —  The  more  generally 
accepted  view  is  that  an  assignment  of  a  mechanic's  lien  must  be  in  writing,2 
although  it  has  also  been  asserted  that  such  a  lien  may  be  assigned  by  parol.3 

c.  Delivery.  — An  assignment  of  a  mechanic's  lien  has  been  held  insuffi- 
cient without  a  delivery  to  the  assignee.4 

d.  Notice  to  Owner  of  Property.  —  In  New  York  it  has  been  held 
that  the  assignee  of  -a  mechanic's  lien  is  under  no  obligation  to  inform  the 
owner  of  the  property  of  the  assignment  in  order  to  perfect  his  rights  to  the 
lien.5 

e.  Sufficiency  of  Assignment  by  One  Member  of  Partnership  to 
HIMSELF.  —  Where  a  claim  of  lien  filed  by  a  partnership  consisting  of  three 
partners  is  afterwards  assigned  in  writing  by  one  of  the  partners,  in  the  name 
of  the  partnership,  to  himself  individually,  this  assignment  is  sufficient  as 
against  person's  other  than  the  partners. G 

4.  Effact  of  A>3igani3iit.  —  The  effect  of  the  assignment  is  to  transfer  to  the 
assignee  all  the  rights  which  the  assignor  had,7  but  it  cannot  give  him  any 
greater  rights8  or  preclude  any  defenses  on  the  part  of  the  owner  of  the  prop- 
erty of  which  he  might  have  availed  himself  against  the  original  lienholder.9 

Purchaser  Not  Limited  to  Amount  Actually  Paid  for  Lien.  —  A  purchaser  of  a  mechanic's 
lien  is  not,  as  against  other  lienholders  towards  whom  he  occupies  no  fiduciary 


Kansas.  — Milwaukee  Mechanics'  Ins.  Co. 
v.  Brown,  3  Kan.  App.  225. 

Massachusetts.  —  Wiley  v.  Connelly,  (Mass. 
1901)  60  N.  E.  Rep.  784. 

Missouri. — Jones  v.  Hurst,  67  Mo.  568; 
Allen  v.  Frumet  Min.,  etc..  Co.,  73  Mo. 
683. 

Oregon.  —  Nottingham  v.  McKendrick,  (Ore- 
gon igot)  63  Pae.  Rep.  822. 

Rhode  Island.  —  See  McDonald  v.  Kelly,  14 

R.  I.  335- 

A  Mechanic's  Lien  Will  Not  Pass  Except  hy  a 
Transfer  of  the  Account.  —  Riuer  v,  Stevenson, 

7  Cal.  388. 

Assignment  of  Lien  Held  to  Include  Debt.  — 

Skvrme  v.  Occidental  Mill,  etc.,  Co.,  8  Nev. 
219. 

The  Debt  May  Be  Assigned  Without  the  Lien, 

although  the  statute  provides  that  mechan- 
ics' liens  are  assignable  and  shall  follow  the 
assignment  of  the  debt.  Peatman  v.  Center- 
ville  Light,  etc.,  Co.,  105  Iowa  1,  67  Am.  St. 
Rep.  276. 

1.  Assignment  of  Debt  Includes  Right  to  Acquire 
Lien.  —  Perkhis  v.  Boyd,  (Colo.  App.  Igor)  65 
Pic.  Rep.  350;  Kinney  v.  Duluth  Ore  Co.,  58 
Minn.  455  49  Am.  St.  Rep.  528;  McDonald  v. 
Kelly,  14  R.  I.  335.  See  also  Kelly  v.  Mc- 
Kenzie,  1  Manitoba  169. 

Assignment  for  Benefit  of  Creditors.  —  Sprague 
Invest.  Co.  v.  Mouat  Lumber,  etc.,  Co.,  14 
Colo.  App.  107. 

2.  Assignment  Must  Be  in  Writing.  —  Shearer 
v.  Browne,  102  Wis.  585;  Patent  Brick  Co.  v. 
Moore,  75  Cal.  205;  Ritter  v.  Stevenson,  7  Cal. 
388. 

In  order  to  enable  the  assignee  to  assert  a 
mechanic's  lien  by  virtue  of  an  assigned 
claim,  under  the  Colorado  statute,  the  assign- 
ment must  t)5  in  writing.    See  Small  v.  Foley, 

8  Colo.  Apo.  435. 

3.  Lien  May  Be  Assigned  by  Parol.  —  True- 
tlood  v.  Shellhouse,  19  Ind.  App.  gr. 
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4.  Necessity  for  Delivery.  —  Ritter  v.  Steven- 
son, 7  Cal.  388. 

5.  Notice  to  Owner  of  Property  Not  Necessary. 

—  The  legal  title  passes  completely  by  the 
assignment,  and  the  assignee,  by  neglecting 
to  give  notice  of  the  change  of  ownership,  sim- 
ply takes  the  chances  of  the  owner  of  the  prop- 
erty so  dealing  with  the  funds  as  to  affect  his 
rights.  Lawrence  v.  Congregational  Ch urch, 
32  N.  Y.  App.  Div.  489,  affirmed  164  N.  V.  115. 

6.  Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  109 
Cal.  566. 

7.  Assignee  Succeeds  to  Eights  of  Assignor.  — 

Small  v.  Foley,  8  Colo.  App.  435;  Sprague 
Invest.  Co.  v.  Mouat  Lumber,  etc.,  Co.,  14 
Colo.  App.  107;  Hamilton  v.  Whitson,  5  Kan. 
App.  347;  Goldman  v.  Brinton,  90  Md:  259; 
Tuttle  v.  Howe,  14  Minn.  145,  100  Am.  Dec. 
205;  Henry,  etc..  Co.  v.  Fisherdick,  37  Neb. 
207;  laege  :\  Bossieux,  15  Gratt.  (Va.)  83,  76 
Am.  Dec.  1S9.  See  also  Fischer  v.  Hanna,  8 
Colo.  App.  471. 

When  Assignee  of  Lien  Holds  in  Trust  for 
Assignee  of  Claim.  —  In  a  case  where  a  person 
entitled  to  a  mechanic's  lien  had  assigned  his 
claim  to  one  person  and  afterwards  filed  his 
lien,  and  assigned  such  lien  to  another  who 
took  with  knowledge  of  the  prior  assignment 
and  received  pavment,  it  was  held  that  the 
assignee  of  the  lien  received  the  rrfoney  that 
was  paid  him  on  account  thereof  in  trust  for 
the  benefit  of  the  assignee  of  the  claim.  Wiley 
v.  Connellv,  (Mass.  1901)  Go  K.  E.  Rep.  7S4. 

8.  English  v.  Lee,  63  Hun  (N.  Y.)  572.  See 
also  Muscogee  First  Nat  Bank  v,  Campbell, 
(Tex.  Civ.  App.  igoo)  58  S.  W.  Rep.  62S. 

The  Assignee  Takes  Subject  to  All  Equities  ex- 
isting between  the  parties,  and  hence  where 
the  original  lien  claimant  is  estopped  to  assert 
his  lien  as  against  certain  persons,  the  assignee 
is  also  estopped.  Goldman  ?•.  Brinton,  go  Md. 
25Q- 

9.  Hamilton  v.  Whitson,  5  Kan.  App.  347. 
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relation,  limited  to  the  amount  actually  paid  for  the  lien,  but  may  enforce  the 
lien  to  its  face  value,  and  in  any  event  will  share  pro  rata  with  the  other  lien 
claimants. 1 

Enforcement  in  Name  of  Assignee.  —  The  assignee  may,  it  is  usually  considered, 
enforce  the  lien  in  his  own  name,8  though  it  has  also  been  held  that  he  may 
use  the  name  of  his  assignor.3 

XVII.  Priorities  —  1.  When  Lien  Attaches  —  a.  In  General.  —  The  first 
question  of  importance  in  determining  the  priority  of  mechanics'  liens,  either 
as  among  themselves,  or  as  against  other  incumbrancers,  is  when  such  liens 
attach.  This  is  of  course  a  matter  which  depends  upon  the  terms  of  the 
particular  statute  by  which  the  lien  is  given.  * 

b.  Commencement  oe  Building  or  Improvement  —  (i)  Rule  Stated. — 
In  a  great  many  jurisdictions  the  lien  attaches  at  and  relates  back  to  the  time 
when  the  building  or  improvement  was  commenced,  without  reference  to  the 
time  when  the  particular  work  or  material  on  account  of  which  the  lien  is 
claimed  was  done  or  furnished.5 


1.  Purchaser  Not  Limited  to  Amount  Actually 
Paid  for  Lien.  —  Tiile  Guarantee  Co.  v.  Wrenn, 
35  Oregon  62,  76  Am.  St.  Rep.  454. 

2.  Assignee  May  Enforce  Lien  in  His  Own 
Name.  -  Davis  v.  Bilsland,  18  Wall.  (U.  S.)  659 
(a  Montana  case);  Tuttle  v.  Howe,  14  Minn. 
145,  100  Am.  Dec.  205 ;  Jones  v.  Hurst,  67  Mo. 
568;  Allen  v.  Frumet  Min.,  etc.,  Co..  73  Mo. 
688;  Ittner  y.  Hughes,  154  Mo.  55:  Skyrme  v. 
Occidental  Mill,  etc.,  Co.,  8Nev.2i9;  Notting- 
ham v.  McKendrick,  (Oregon  1901)  63  Pac. 
Rep.  822;  House  v.  Schulze,  21  Tex.  Civ.  App. 
243.  See  also  Goff  v.  Papin,  34  Mo.  177;  Title 
Guarantee  Co.  v.  Wrenn,  35  Oregon  62,  76  Am. 
St.  Rep.  454;  Hoagland  v.  Van  Elten,  31  Neb. 
292.  See  further  13  Encyc.  of  Pl.  and  Pr., 
article  Mechanics'  Liens,  pp.  951,  952. 

3.  Assignee  May  Use  Name  of  Assignor.  —  Mc- 
Donald v.  Kelly,  14  R.  I.  335. 

Enforcement  in  Name  of  Both  Assignor  and 
Assignee.  —  Friedman  v.  Roderick,  20  111.  App. 
622. 

4.  Seethe  statutes  of  the  several  states,  and 
the  next  following  subdivisions  of  this  section. 

5.  Lien  Attaching  at  Commencement  of  Work 
—  United  States.  —  In  re  Hoyt,  3  Biss.  (U.  S.) 
436;  In  re  Cook,  3  Biss.  (U.  S.)  116;  In  re  Dey, 
9  Blatchf.  (U.  S.)  285;  Taylor  v.  Burlington, 
etc.,  R.  Co.,  4  Dill.  (U.  S.)  570;  Davis  v.  Bils- 
land, 18  Wall.  (U.  S.)  659;  Davis  v.  Alvord, 
94  U.  S.  545;  Meyer  v.  Davenport  R.  Constr. 
Co.,  100  U.  S.  457. 

Alabama. — Welch  v.  Porter,  63  Ala.  225. 
See  also  Young  v.  Stoufz,  74  Ala.  574;  Left- 
wich  Lumber  Co.  v.  Florence  Mut.  Bldg.,  etc.. 
Assoc.,  104  Ala.  584. 

Arkansas. — Apperson  v.  Farrell,  56  Ark.  640. 

California.  —  Sec  Germania  Bldg.,  etc. 
Assoc.  v.  Wagner,  61  Cal.  349.  For  a  full 
statement  of  the  California  rule,  see  infra, 
this  section,  Commencement  of  Work  or  of  Fur- 
nishing Materials . 

Iowa. — Jones  v.  Swan,  21  Iowa  181;  Neil- 
son  v.  Iowa  Eastern  R.  Co.,  44  Iowa  71;  Dela- 
ware R.  Constr.  Co.  v.  Davenport,  etc.,  R.  Co., 
46  Iowa  406.  See  also  Julien  Gas  Light  Co. 
:•.  Hurley,  11  Iowa  520;  Jones,  etc.,  Lumber 
Co.  v.  Murphy,  64  Iowa  165;  Iowa  Morig.  Co. 
v.  Shanquest,  70  Iowa  124;  Bartlett  v.  Bilger, 
92  Iowa  732.  Under  a  prior  statute,  liens  at- 
tached at  ihe  commencement  of  the  work  or  of 


the  furnishing  of  materials.  Montoe  v.  West, 
12  Iowa  119,  79  Am.  Dec.  524;  Carter  v.  Hum- 
boldt F.  Ins.  Co.,  12  Iowa  287;  Shields  v. 
Keys,  24  Iowa  298. 

Kansas.  —  Warden  v.  Sabins,  36  Kan.  165; 
Kansas  Mortg.  Co.  v.  Weyerhaeuser,  48  Kan. 
335;  Flint,  etc.,  Mfg.  Co.  v.  Douglass  Sugar 
Co.,  54  Kan.  455 ;  Keystone  Iron  Works  Co.  v. 
Douglass  Sugar  Co.,  55  Kan.  195;  National 
Mortg.,  etc.,  Co.  r.  Hutchinson  Mfg.  Co.,  6 
Kan.  App.  673.  See  also  Weaver  v.  Sells,  io 
Kan.  609;  Maitsoll  v.  Barnwell,  15  Kan.  612; 
Thomas  v.  Mowers,  27  Kan.  265;  Nixon  v. 
Cydon  Lodge  No.  5,  56  Kan.  298.  Under  an 
earlier  statute  the  lien  attached  from  the  time 
of  the  making  of  the  contract.  Mitchell  v. 
Penfield,  8  Kan.  186. 

Maryland.  —  Wells  v.  Canton  Co.,  3  Md.  234; 
Brooks  v.  Lester,  36  Md.  65;  Jean  v.  Wilson, 
38  Md.  288;  Kelly  v.  Rosenstock,  45  Md.  389; 
Leib  »,  Stribling,  51  Md.  285;  Robinson  v. 
Consolidated  Real  Estate,  etc.,  Co.,  55  Md. 
105;  Rosenthal  v.  Maryland  Brick  Co.,  61  Md. 
590;  Beehler  v.  Ijams,  72  Md.  193;  Jones  v. 
Hancock,  1  Md.  Ch,  187.  See  also  Denmead 
v.  Baltimore  Bank,  9  Md.  179. 

Michigan.  —  Kays'.  Towsley,  113  Mich.  281. 
Minnesota.  —  Farmers'  Bank  v.  Winslow,  3 
Minn.  86,  74  Am.  Dec.  740;  Knox  v.  Starks, 
4  Minn.  20;  Cogel  v.  Miekow,  11  Minn.  475; 
Milner  v.  Norris,  13  Minn.  455;  Glass  v.  Free- 
burg,  50  Minn.  386;  Wentwortb  v.  Tubbs,  53 
Minn.  388;  Miller  v.  Stoddard,  54  Minn.  486. 
See  also  Gardner  z.  Leek,  52  Minn.  522;  Hew- 
son-Herzog  Supply  Co.  v.  Cook,  52  Minn.  534. 

Mississippi.  —  See  McLaughlin  -:.  Green,  48 
Miss.  202;  Ivey  v.  White,  50  Miss.  142.  But 
compare  Bell  v.  Cooper,  26  Miss.  650. 

Missouri.  —  Steininger  v.  Raeman,  28  Mo. 
App.  594;  Douglas  v.  S(.  Louis  Zinc  Co.,  56 
Mo.  388;  Reilly  v.  Hudson,  62  Mo.  383;  Schu- 
lenburg  v.  Hayden,  146  Mo.  583.  See  also 
Dubois  Wilson,  21  Mo.  213;  Kuhleman  v. 
Schuler,  35  Mo.  142;  Allen  v.  Sales,  56  Mo.  28; 
Page  v.  Bettes,  17  Mo.  App.  366;  Hydraulic 
Press  Brick  Co.  v.  Borman*,  19  Mo.  App.  664; 
Great  Western  Planing  Mill  Co.  v.  Bormans, 
19  Mo.  App.  671;  McAdow  v.  Sturlevant,  41 
Rio.  App.  220. 

Montana.  —  Merrigan  v.   English,  9  Mont. 
113;  Murray  v.  Swanson,  18  Mont.  533. 
473  Volume  XX. 


Priorities. 


MECHANICS'  LIENS. 


When  Lien  Attaches. 


(2)  What  Constitutes  Commencement  of  Building.  — The  commencement  of 
a  building  under  the  mechanic's-lien  law  is  the  first  labor  which  is  done  upon 
the  ground  that  is  made  the  foundation  of  the  building,  and  which  is  to  form 
part  of  the  work  suitable  to  and  necessary  for  its  construction.1 

The  Work  Must  Be  of  a  Permanent  Character,  whether  of  excavation  or  of  construc- 
tion, and  must  have  so  far  progressed  as  to  inform  reasonable  observers  that 
it  was  designed  for  the  erection  of  a  building.3 

Work  Done  Merely  for  the  Purpose  of  Improving  a  Lot  without  any  present  intention 
of  building  thereon  is  not  the  commencement  of  a  building  afterwards  con- 
structed on  such  lot,3  nor  is  the  clearing  of  ground  preparatory  to  erecting  a 
building  thereon  the  commencement  of  the  building.4 

Alterations  and  Additions.  —  In  Pennsylvania  it  has  been  held  that  when  the 
plan  of  the  building  is  changed  and  greatly  enlarged  while  it  is  in  the  course 


New  Jersey.  —  Erdman  v.  Moore,  58  N.  J.  L. 
445.  See  also  Taylor  v.  La  Bar,  25  N.  J.  Eq. 
222;  Tompkins  v.  Morton,  25  N.  J.  Eq.  284; 
Barnett  v.  Griffith,  27  N.  J.  Eq.  201. 

North  Dakota.  —  Haxtun  Steam  Heater  Co. 
v.  Gordon,  2  N.  Dak.  246,  33  Am.  St.  Rep.  776. 
See  also  Turner  v.  St.  John,  8  N.  Dak.  246; 
Bastien  v.  Barras,  (N.  Dak.  1900)  84  N.  W. 
Rep.  559. 

Oregon.  —  Under  the  former  statutes  of  Ore- 
gon the  lien  attached  at  the  commencement 
of  the  building.  Willamette  Falls  Transp., 
etc.,  Co.  v.  Riley,  1  Oregon  183;  Ritchey  v. 
Ri?ley,  3  Oregon  184;  Kendall  v.  McFarland, 
4  Oregon  292.  In  reference  to  the  present 
statute  (Hill's  Annot.  Laws  Oregon,  £  3671). 
it  has  been  said  that  the  clear  intendment 
"  is  that  the  lien  shall  attach  at  the  time  of 
the  commencement  of  the  structure  or  when 
the  materials  were  commenced  to  be  furnished 
or  placed  upon  or  adjacent  to  the  land.  But 
it  remains  inchoale  and  defeasible  until  the 
claim  therefor  is  filed  in  the  manner  provided, 
at  which  time  it  becomes  effective  and  relates 
back  to  the  commencement  of  the  structure." 
Henry  v.  Hand,  36  Oregon  492.  See  also 
Harrisburg  Lumber  Co.  v.  Washburn,  29  Ore- 
gon 156. 

Pennsylvania.  —  Browne  v.  Smith,  2  Browne 
(Pa.)  229,  note;  Cattanach  v.  Ingersoll,  1  Phila. 
(Pa.)  285,  9  Leg.  Int.  (Pa.)  3;  Matterof  Denkel, 
1  Pearson  (Pa.)  213;  Hahn's  Appeal,  39  Pa. 
St.  409;  Atkinson  v.  Shoemaker,  151  Pa.  St. 
153.  30  W.  N.  C.  (Pa.)  567;  Wrigley  v.  Mahaf- 
fey,  5  Pa.  Dist.  389.  See  also  Lieb  v.  Bean, 
1  Ashm.  (Pa.)  207;  Lyle  v.  Ducomb,  5  Binn. 
(Pa.)  585;  American  F.  Ins.  Co.  v.  Pringle,  2 
S.  &  R.  (Pa.)  13S;  Revnolds  v.  Miller,  177  Pa. 
St.  168.  But  see  Keller  v.  Denmead,  68  Pa. 
St.  449- 

Rhode  Island.  —  Bassett  v.  Swarts,  17  R.  I. 
215.  See  also  McDonald  v.  Kelly,  14  R.  I. 
335- 

Texas.  —  Oriental  Hotel  Co.  v.  Griffiths,  S8 
Tex.  574,  53  Am.  St.  Rep.  790.  See  also  Sulli- 
van v.  Texas  Briquette,  etc.,  Co.,  (Tex.  1901) 
63  S.  W.  Rep.  307.  Under  a  former  statute 
the  lien  related  back  to  the  time  when  the 
work  was  done  or  the  material  furnished. 
Trammell  v.  Mount,  68  Tex.  210:  Keating  Im- 
plement, etc.,  Co.  v.  Marshall;  Electric  Light, 
etc.,  Co.,  74  Tex.  605.  See  also  Gillespie  v. 
Remington,  66  Tex.  108; 

Virginia.  —  Merchants,  etc.,  Sav.  Bank  v. 
Dashiell,  25  Gratt.  (Va.)  616. 


Wisconsin.  —  Rees  v.  Ludington,  13  Wis. 
276,  80  Am.  Dec.  741;  Lampson  v.  Bowen,  41 
Wis.  484;  Mathwig  v.  Mann,  96  Wis.  213,  65 
Am.  St.  Rep.  47.  See  also  Jessup  v.  Sione, 
13  Wis.  466;  Wisconsin  Planing  Mill  Co.  v. 
Schuda,  72  Wis.  277;  Vilas  i.  McDonough 
Mfg.  Co.,  91  Wis.  607,  51  Am.  St.  Rep.  925. 

1.  What  Constitutes  Commencement  of  Building. 
—  Conrad  v.  Starr,  50  Iowa  470;  Thomas  v. 
Mowers,  27  Kan.  265;  Kansas  Mortg.  Co.  -•. 
Weyeihaeuser,  48  Kan.  335;  National  Mortg., 
etc.,  Co.  71.  Hutchinson  Mfg.  Co.,  6  Kan.  App. 
673;  Brooks  v.  Lester,  36  Md.  65;  Jean  v.  Wil- 
son, 38  Md.  288;  Pennock  v.  Hoover,  5  Rawle 
(Pa.)  308.  See  also  American  F.  Ins.  Co.  v. 
Pringle,  2  S.  &  R.  (Pa.)  13S;  Hern  v.  Hopkins, 
13  S.  &  R.  (Pa.)  269;  Matterof  Denkel,  1  Pear- 
son (Pa.)  213;  Grid's  Appeal,  (Pa.  1887)  8 
Cent.  Rep.  S68. 

Whether  Particular  Acts  Constitute  a  Commence- 
ment a  Question  of  Fact.  —  Kelly  v.  Rosenstcck, 
45  Md.  389. 

2.  Work  Must  Be  Permanent  and  Apparent.  — 
B  100'ks  v.  Lester,  36  Md.  65;  Jacobus  v. 
Mutual  Ben.  L.  Ins.  Co.,  27  N.  J.  Eq.  604, 
affirming  26  N.J.  Eq.  3S9;  James  v.  Van  Horn, 
39  N.  J.  L.  363. 

Digging  a  Cellar  and  Commencing  a  Foundation 
constitute  a  commencement  of  the  building. 
Bassett  v.  Swans,  17  R.  I.  215. 

Staking  Off  the  Plan  of  the  building  on  the 
ground  is  not  the  commencement  thereof, 
within  the  statutes.  Brooks  v.  Lester,  56  Md. 
65;  Kelly  v.  Rosenstock,  45  Md.  389;  Hagen- 
man  v.  Fink,  19  Pa.  Co.  Ct.  660.  See  also 
Griel's  Appeal.  (Pa.  1SS7)  8  Cent.  Rep.  868. 

The  Preparation  of  - Material  by  marking  it 
ready  to  be  worked  up  into  window  frames 
is  not  the  commencement  of  ihe  building. 
Taylor  v  La  Bar.  25  N.  J.  Eq.  222. 

Placing  Building  Material  on  the  Ground  is  not 
the  commencement  of  a  building  theieon, 
although  such  material  be  afterwards  used  in 
the  construction  of  the  building.  Kansas 
Mortg.  Co.  v.  Weyerhaeuser,  48  Kan.  335. 
See  also  Middletown  Sav.  Bank  v.  Fellowes, 
42  Conn.  36. 

3.  Improvement  of  Lot.  —  Kiene  v.  Hodge,  90 
Iowa  2T2;  Jean  v.  Wilson,  38  Md.  2S8. 

Building  a  Fence  around  the  premises  is  not 
the  commencement  of  a  building  thereon. 
See  Middletown  Sav.  Bank  jr.  Fellowes,  42 
Conn.  36. 

4.  Clearing  Ground.  —  Central  Trust  Co.  v. 
Cameron  Iron,  etc.,  Co.,  47  Fed.  Rep.  136. 
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of  erection,  the  liens  of  mechanics  and  materialmen  subsequent  to  such  change 
relate  only  to  the  commencement  of  the  alteration  on  the  ground.1  But  in 
North  Dakota  it  has  been  considered  that  alterations  in  the  original  plans  and 
specifications  for  the  building  cannot  be  effectual  to  deprive  a  person  who  fur- 
nishes the  labor  and  material  for  such  alterations,  of  the  benefits  of  his  lien 
dating  from  the  commencement  of  the  building,  provided  such  alterations  do 
not  change  the  design  and  purpose  of  the  building  so  that  the  whole  when 
finished  is  substantially  a  different  building  from  the  one  first  commenced.3 

Abandonment  and  Resumption  of  Work.  —  The  work  of  construction  must  be  carried 
on  with  such  diligence  as  to  show  that  the  original  intention  to  build  has  not 
been  abandoned.3  Thus  where  the  work  of  construction  was  commenced,  but 
abandoned  before  completion,  and  the  property  was  sold  to  another  person 
who  completed  the  building,  it  was  held  that  liens  arising  from  such  com- 
pletion related  back  only  to  the  recommencement  of  the  work,  and  not  to  the 
commencement  of  the  building  by  the  original  owner.'1 

A  Change  of  Ownership  during  the  progress  of  the  building  does  not  make  a  new 
commencement  of  the  building  nor  affect  the  validity  of  the  lien  attaching  at 
its  commencement.5 

(3)  Rule  as  to  Work  under  Separate  Contracts.  —  Where  a  building  or 
improvement  is  commenced  under  one  contract,  and  materials  are  subsequently 
contracted  to  be  furnished  and  are  furnished  under  a  separate  and  independent 
contract  not  embraced  or  provided  for  in  the  original  agreement,  the  lien  of 
the  materialman  does  not  attach  from  the  actual  commencement  of  the  build- 
ing or  improvement  nor  at  any  other  time  anterior  to  the  contract  under  which 
the  materials  are  furnished.6 

c.  Commencement  of  Work  or  of  Furnishing  Materials.  —  There 
are  also  a  great  many  jurisdictions  in  which  a  mechanic's  lien  is  considered  to 
attach  at  the  time  when  the  claimant  first  began  to  perform  the  work  or  furnish 
the  materials  on  account  of  which  he  claims  a  lien.7 

1.  Pennsylvania  Rule  as  to  Alterations  and  Ad-  68  Fed.  Rep.  90;  Courtney  v.  Insurance  Co. 
ditions.  —  Norris's  Appeal,  30  Pa.  St.  122.    See     of  Norih  America,  4  U.  S.  App.  140. 

also  Thomas's  Estale,  76  Pa.  St.  30;  Collum  v.  Colorado.  —  Mellor  v.  Valentine,  3  Colo.  255; 

Pennsylvania  Paint,  etc.,  Co.,  185  Pa.  Si.  411.  Keystone  Min.  Co.  v.  Gallagher,  5  Colo.  23; 

2.  North  Dakota  Rule.  —  Haxtun  Steam  Tritch  v.  Norton,  in  Colo.  337;  Martin  v. 
Healer  Co.  v.  Gordon,  2  N.  Dak.  246,  33  Am.  Simmons,  11  Colo.  411;  Small  v.  Foley,  8  Colo. 
St.  Rep.  776.  App.  435;  Cornell  v.  Conine-Eaton  Lumber 

3.  Work  Must  Be  Diligently  Prosecuted.  —  Co.,  9  Colo.  App.  225;  Schradsky  v.  Dunklee, 
Hagenman  v.  Fink,  19  Pa.  Co.  Ct.  660;  Bas-  9  Colo.  App.  394;  Caty  Hardware  Co.  v.  Mc- 
sett  v.  Swarts,  17  R.  I.  215.  Carty,  10  Colo.  App.  200.    See  also  Folsom  v. 

Temporary  Interruptions  in  the  construction  of  Cragen,  11  Colo.  205. 

the  building,  for  short  periods,  do  not  destroy  Connecticut.  — Chapin  v.  Persse,  etc.,  Paper 

the  continuity  of  the  work  and  prevent  the  lien  Works,  30  Conn.  461,  79  Am.  Dec.  263;  Paine 

from  attaching  from  the  commencement  of  the  v.  Tillinghast,  52  Conn.  532;  Healy  v.  Fallon, 

work,  where  there  was  no  intention  to  abandon  69  Conn.  228.    See  also  Marston  v.  Kenyon,  44 

the  work.    Cary  Hardware  Co.  v.  McCarty,  10  Conn.  349;  Balch  v.  Chaffee,  73  Conn.  318. 

Colo.  App.  200;  Gotdon  v.  Torrey,  15  N.  J.  Eq.  Delaware.  —  France  v.  Woolston,  4  Houst. 

112,  82  Am.  Dec.  273;  Manhattan  L.  Ins.  Co.  (Del.)  557;  Duncan  v.  Aaron,  6  Houst.  (Del.) 

v.  Paulison,  28  N.  J.  Eq  304.    See  also  Savoy  566. 

v.  Dudley,  168  Mass.  538.  District  of  Columbia.  —  Whelan  v.  Young,  21 

4.  Resumption  of  Work  After  Abandonment. —  D.  C.  51. 

Fordham's  Appeal,  78  Pa.  St.  120.    See  also  Georgia.  —  Loudon  v.  Blandfotd,  56  Ga.  150. 

American  F.  Ins.  Co.  v.  Pringle,  2  S.  &  R.  Indiana.  —  Fleming  v.  Bumgarner.  29  Ind. 

(Pa.)  138;   Stevenson  v.  Stonehill,  5  Whart.  424;  Kellenberger :'.  Boyer,  37  Ind.  iSS;  Mark 

(Pa.)  301.  v.  Murphy,  76  Ind.  534;  Goodbub  v.  Hornung, 

5.  Change  of  Ownership  Not  a  New  Commence-  127  Ind.  iSt;  Jeffersonville  Water  Supply  Co. 
ment.  —  Gordon  v.  Tortey,  15  N.J.  Eq.  112,  82  v.  Riter,  138  Ind.  170;  Smith  v.  Nevvbaur,  144 
Am.  Dec.  273;  Pennock  v.  Hoover,  5  Rawle  Ind.  95;  Jenckes  v.  Jenckes,  145  Ind.  624; 
(Pa.)  291.  Deming-Colborn  Lumber  Co.  v.  Union  Nat. 

6.  Rule  as  to  Work  under  Separate  Contracts.  —  Sav.,  etc..  Assoc.,  151  Ind.  463;  Taylor  v.  Dahn, 
Welch  v.  Porter,  63  Ala.  225.  6  Ind.  App.  672,  51  Am.  St.  Rep.  312;  Zehner 

7.  Lien  Attaching  When  Labor  or  Furnishing  v.  Johnston,  22  Ind.  App.  452;  Northwestern 
Materials  Begun —  United  States.  —  Central  Loan,  etc.,  Assoc.  v.  McPherson,  23  Ind.  App. 
Trust  Co.  v.  Richmond,  etc.,  R.  Co.,  (C.  C.  A. )  250.    Formerly  the  lien  attached  only  from  the 
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California  Rule.  —  Under  the  California  statute  the  cases  must  be  divided 
into  two  categories  distinguished  by  the  existence  or  nonexistence  of  a  valid 
contract.  In  the  former  case  the  priority  of  the  liens  is  to  be  determined  by 
the  date  of  the  commencement  of  the  building ;  in  the  latter,  by  the  time  when 
the  work  was  done  or  the  materials  commenced  to  be  furnished.1 

d.  Time  of  Making  Contract.  —  In  a  few  states  the  lien  attaches  at 
the  time  of  the  making  of  the  contract  under  which  the  work  is  done  or  the 
materials  furnished.3 

e.  Time  of  Filing  Notice  or  Claim.  —  Instill  other  jurisdictions  the 
lien  attaches  and  becomes  effective  only  from  the  time  when  the  notice  or 
claim  of  lien  is  filed  as  required  by  statute.3 


time  when  the  notice  or  claim  was  filed.  Green 
71.  Green,  16  Ind.  253,  79  Am.- Dec.  428;  Millikin 
v.  Armstrong,  17  Ind.  456;  Waldo  z>.  Walters, 
17  Ind.  534,  distinguishing  Goble  v.  Gale,  7 
Blackf.  (Ind.)  218,  41  Am.  Dec.  219. 

Kentucky.  —  Nazareth  Literary,  etc.,  Inst.  v. 
Lowe,  1  B.  Mon.  (Ky.)  257;  Caldwell  Female 
Institule  v.  Young,  2  Duv.  (Ky.)  582;  Finck, 
etc..  Lumber  Co.  v,  Mehler,  102  Ky.  in; 
Waddy  Blue  Grass  Creamery  Co.  v.  Davis- 
Rankin  Bldg.,  etc.,  Co.,  (Ky.  1898)  45  S.  W. 
Rep.  895;  Montgomery  v.  Allen,  (Ky.  1899)  53 
S.  W.  Rep.  813;  Myers  v.  Brernan,  16  Ky.  L. 
Rep.  29. 

Nebraska. —  Henry,  etc,  Co.  v.  Fisherdick,  37 
Neb.  207;  Chapman  v.  Brewer,  43  Neb.  890,47 
Am.  St.  Rep.  779;  Goodwin  v.  Cunningham,  54 
Neb.  11 ;  Grand  Island  Banking  Co.  v.  Koehler, 
57  Neb.  649.  See  also  Ansley  v.  Pasahro,  22 
Neb.  662;  Livesey  v.  Brown,  35  Neb.  in; 
Holmes  v.  Hutchins,  38  Neb.  601;  Hoagland 
v.  Lowe,  39  Neb.  397;  Patrick  Land  Co.  v. 
Leavenworth  42  Neb.  715;  Weir  v.  Thomas, 
44  Neb.  507,  48  Am.  Dec.  741. 

North  Carolina.  — Chadbourn  v.  Williams, 
71  N.  Car.  444;  Burr  v.  Maulisby,  99  N.  Car. 
263,  6  Am.  St.  Rep.  517;  Lookout  Lumber  Co. 
v.  Mansion  Hotel,  etc.,  R.  Co.,  iog  N.  Car.  658; 
McNeal  Pipe,  etc.,  Co.  v.  Howland,  in  N. 
Car.  615;  Clark  v.  Edwards,  119  N.  Car.  115; 
Dunavant  v.  Caldwell,  etc.,  R.  Co.,  122  N. 
Car.  999. 

Ohio.  —  Pedretti  v.  Stichtenoth,  3  Ohio  Cir. 
Dec.  564,  6  Ohio  Cir.  Ct.  517;  Feike  v.  Cincin- 
nati, etc.,  R.  Co.,  7  Ohio  Cir.  Dec.  652,  14  Ohio 
Cir.  Ct.  186. 

Tennessee. — Green  Williams.  92  Tenn. 
224;  Bristol-Goodson  Electric  Light,  etc.,  Co. 
71.  Biistol  Gas,  etc.,  Co.,  99  Tenn.  371;  New 
Memphis  Gaslight  Co.  Cases,  105  Tenn.  268. 
Sse  also  Phillips  v.  Mason,  7  Heisk.  (Tenn.) 61. 

Utah. — Teahenz\  Nelso  1,  6  Utah  363 ;  Mor- 
rison v.  Carey-Lombard  Co.,  9  Utah  70;  Gar- 
land v.  Bear  Lake,  etc.,  Water  Works,  etc., 
Co.,  9  Utah  350;  Cary-Lombard  Lumber  Co. 
if.  Partridge,  10  Utah  322;  Culmer  v.  Caine, 
22  Utah  217. 

Washington.  —  Huttig  Bros.  Mfg.  Co.  v. 
Denny  Hotel  Co.,  6  Wash.  122;  Nason  v.  North- 
western Milling,  etc.,  Co.,  17  Wash.  142; 
Home  Sav.,  etc.,  Assoc.  v.  Burton,  20  Wash. 
6S8. 

West  Virginia. — Charleston  Lumber,  etc., 
Co.  i'.  Brockmyer,  18  W.  Va.  586.;  West  Vir- 
gin'a  Bldg.  Co.  v.  Saucer,  45  W.  Va.  483,  72 
Am.  St.  Rep.  822;  Cushwa  v.  Improvement, 
etc..  Assoc.,  45  W.  Va.  490. 

The  Date  When  the  Furnishing  of  Material 


Actually  Commenced,  and  not  the  date  when  it 
was  ordered,  determines  when  the  lien  at- 
taches. Grand  Island  Banking  Co.  v.  Koehler, 
57  Neb.  649. 

The  Fact  that  There  Were  Two  or  More  Con- 
tracts with  the  same  person,  under  which  the 
work  was  done  or  the  materials  were  furnished, 
will  not  prevent  the  lien  from  attaching  from 
the  commencement  of  the  work,  where  the 
work  was  practically  continuous  and  all  tci.ded 
to  the  accomplishment  of  one  object.  Cary 
Hardware  Co.  v.  McCarty.  10  Colo.  App.  200. 

1.  California  Rule.  —  McClain  v.  Hutton,  131 
Cal.  132.  See  also  Barber  v.  Reynolds,  44  Cal. 
519;  Soule  v.  Dawes,  7  Cal.  575;  Crowell  v. 
Gilmore,  13  Cal.  54;  McCrea  v.  Craig,  23  Cal. 
522;  Preston  v.  Sonora  Lodge  No.  10,  39  Cal. 
116;  Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106 
Cal.  224;  Purser  v.  Cady,  (Cal.  1897)  49  Pac. 
Rep.  180. 

2.  Lien  Attaching  at  Time  of  Making  Contract 

—  Illinois.  — Clark  v.  Moore,  64  III.  273;  Pad- 
dock v.  Stout.  121  111.  571,  affirming  Stout  v. 
Sower,  22  111.  App.  65;  Franklin  Sav.  Bank  v. 
Taylor,  131  111.  376;  Dawson  v.  Black,  14S  111. 
484;  Springer  v.  Kroeschell,  161  111.  358, 
affirming  59  111.  App.  434;  Inter-Stale  Bldg., 
etc..  Assoc.  v.  Ayers,  177  111.  9,  affirming  71  III. 
App.  529;  Freeman  v.  Arnold,  39  111.  App.  216. 
See  also  Xibbe  v.  Brauhn,  24  III.  268;  Freeman 
v.  Arnold,  39  111.  App.  216;  Hickox  v.  Green- 
wood, 94  111.  266.  But  under  the  law  of  1845 
the  Hen  attached  only  upon  the  performance 
of  the  work  or  delivery  of  the  material,  and 
not  from  the  date  of  the  contract.  McLagan 
v.  Brown,  11  111.  519;  Gaty  v.  Casey,  15  111. 
189;  Williams  v.  Chapman.  17  111.  423,  65  Am. 
Dec.  669.  See  also  Lewis  v.  Giaves,  84  111. 
205. 

Massachusetts.  —  Dunklee  v.  Crane,  103 
Mass.  470;  Batchelder  v.  Hutchinson,  161 
Mass.  462;  Savoy  v.  Dudley,  168  Mass.  538. 
See  also  Baichelder  v.  Rand,  117  Mass.  176; 
Carew  v.  Stubbs,  155  Mass.  549;  Easton  v. 
Brown,  170  Mass.  311;  Sprague  v.  McDougall, 
172  Mass.  553;  Dixon  v.  Hyndman,  177  Mass. 
506. 

Mississippi .  —  Bell  v.  Copper,  26  Miss.  650,  27 
Miss.  57.  But  compare  McLaughlin  v.  Green, 
48  Miss.  175;  and  see  Ivey  v.  While,  50  Miss. 
142. 

Meaning  of  Term  "  Contract." —  See  Batchelder 
v.  Hutchinson,  161  Mass.  462. 

3.  Lien  Attaching  When  Notice  or  Claim  Filed 

—  Hawaii.  — Lucas  z:  Redwatd,  9  Hawaii  23. 
Louisiana.  —  Marmillon  v.  Archinard,  24  La. 

Ann.  610. 

New  York.  —  Meehan  v.  Williams,  2  Daly 
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/.  Time  of  Giving  Notice  to  Owner.  —  It  has  been  held  that  where 
laborers  and  materialmen  contracting,  not  directly  with  the  owner,  but  with  a 
general  contractor  or  superior  subcontractor,  are  required  to  give  notice  of 
their  claims  to  the  owner  in  order  to  perfect  their  liens,  such  liens  attach  at 
the  time  of  giving  such  notice.1 

2.  Priority  Among  Different  Mechanics'  Liens  —  a.  Rule  of  Equality  — 
(i)  Rule  Stated.  —  In  many  of  the  states  the  statutes  expressly  provide,  or  are 
construed  to  mean,  that  there  shall  be  no  priority  between  different  mechanics' 
liens  attaching  to  the  same  property.3  and  in  such  case,  where  the  fund  avail- 
able is  not  sufficient  to  pay  in  full  all  of  the  claims  secured  by  such  liens,  they 
must  be  paid  pro  rata  in  proportion  to  their  respective  amounts.3 


(N.  Y.)  367:  Gross  v  Daly,  5  Daly  (N.  Y.)  540; 
Stuyvesant  v.  Browning,  33  N.  Y.  Super.  Ct. 
203;  Munger  v.  Curtis,  42  Hun  (N.  Y.)  465; 
Hamilton  v.  Coogan,  (C.  PI.  Gen.  T.)  31  Abb. 
N.  Cas.  (N.  Y.)297,  7  Misc.  (N.  Y.)  677;  Payne 
v.  Wilson,  74  N.  Y.  348,  affirming  n  Hun  (N. 
Y.)  302;  McCorkle  v.  Hetrman,  117  N.  Y.  297, 
reversing  ^upm.  Ct.  Gen.T.)22N.  Y.  St.  Rep. 
519;  Stevens?'.  Ogden,  130  N.Y.  182,  reversing 
54  Han  (N.  Y.)  419;  Kelly  v.  Blootningdale, 
139  N.  Y.  343;  In  re  Emslie,  98  Fed.  Rep.  716; 
Munger  v.  Curtis,  42  Hun  (N.  Y.)  465. 

Vermont.  —  Hinckley  v.  James,  51  Vt.  240. 

Canada.  —  Under  the  Ontario  and  Manitoba 
statutes,  a  mechanic's  lien  takes  effect  as  to 
purchasers  and  morigagees  without  notice  only 
from  the  time  of  registration,  and  as  between 
mechanics'  and  other  liens  priority  of  registra- 
tion gives  priority  of  right.  McVean  v.  Tiffin, 
13  Ont.  App.  1;  Reinharti'.  Shult,  15  Ont.  325; 
Want.y  v.  Robins,  15  Ont.  474;  Hynes  v.  Smith, 
27  Grant  Ch.  (U.  C.)  150;  Kievell  v.  Murray,  2 
Manitoba  209.  See  also  McNamara  v.  Kirk- 
land,  18  Ont.  App.  271;  Cook  v.  Belshaw,  23 
Oni.  545;  In  re  Craig,  3  Can.  L.  T.  501.  Com- 
pare Robock  v.  Peters,  13  Manitoba  124. 

1.  Lien  Attaching  at  Time  of  Giving  Notice  to 
Owner.  —  Cahoon  v.  Levy,  6  Cal.  295,  65  Am. 
Dec.  515;  Hardin  v.  Paul,  7  Ky.  L.  Rep.  525, 
9  Ky.  L.  Rep.  488;  Meir  v.  Lewis,  10  Ky.  L. 
Rep.  773-  See  also  Copeland  v.  Manton,  22 
Ohio  St.  398  (decided  under  a  statute  since 
amended). 

But  see  Tuttle  v.  Montford,  7  Cal.  358,  in 
which  it  was  held  that,  under  the  California 
Act  of  1855,  the  lien  of  a  subcontractor  who 
had  filed  his  lien  and  given  notice  to  the  owner 
within  ihirty  days  after  the  completion  of  the 
work  attached  (rom  the  time  the  work  was  com- 
mence 1,  and  was  prior  to  a  garnishment  served 
on  the  ownsr  in,  a  suit  against  the  general  con- 
tractor after  the  work  was  commenced,  but 
before  lien  was  filed  or  notice  given. 

2.  No  Priority  Between  Mechanics'  Liens  — 
Alabama.  —  Lee  v.  Wimberlv,  102  Ala.  539. 

California.  —  C  row  ell  v.  Gilmore,  18  Cal.  370. 

Illinois. — Shaeffer  v.  Weed,  8111.  511;  Kim- 
ball v.  Cook,  6  111.  423;  Wing  v.  Carr,  86  111. 
347;  Spalding  Lumber  Co.  v.  Brown,  171  111. 
487.^ 

Kentucky.  —  Longest  v.  Breden,  g  Dana 
(Ky)i4t. 

Minnesota.  —  Wentworth  v.  Tubbs,  53  Minn. 
388,  Miller  v.  Stoddard,  54  Minn.  486. 

Nebraska.  —  Henry,  etc.,  Co.  v.  Fisherdick, 
37  Neb.  207. 

Ohio.  —  Hazard  Powder  Co.  v.  Loomis,  2 


Disney  (Ohio)  544;  Ohio  Sav.,  etc.,  Co.  v. 
Johnson,  20  Ohio  Cir.  Ct.  96,  10  Ohio  Cir.  Dec. 
752.  But  see  Ohio  cases  cited  infra,  this  sec- 
tion, Priority  According  to  Time  When  Liens 
Attach. 

Oregon. — Willamette  Falls  Transp.,  etc.,  Co. 
v.  Riley,  1  Oregon  183. 

Pennsylvania.  —  Matter  of  Dunkel,  I  Pearson 
(Pa.)  213. 

Texas.  —  Oriental  Hotel  Co.  v.  Griffiths,  88 
Tex.  574,  53  Am.  St.  Rep.  790;  Baumgarten  v. 
Mauer,  (Tex.  Civ.  App.  90o)6oS.  W.  Rep.  451. 
Wisconsin.  —  litre  Hoyt,  3  Biss.  (U.  S  )  436. 
Canada.  —  See  Montreal  Bank  v.  Haffner,  3 
Ont  183. 

Rule  of  Equality  Applies  Only  Where  Liens 
Attach  to  Same  Building.  —  State  v.  Drew,  43 
Mo.  App.  362. 

Where  Some  of  the  Lien  Claimants  Are  Members 
of  the  Association  Against  Whose  Property  the 
Liens  Are  Claimed,  their  liens  must  be  postponed 
to  the  liens  of  others  who  are  not  members  of 
the  association,  for  the  members  in  their  rela- 
tions to  third  persons  are  to  be  considered  as 
partners.  Babb  v.  Reed,  5  Ravvle  (Pa.)  151,  28 
Am.  Dec.  650. 

3.  Pro  Rata  Distribution  of  Fund  —  Alabama. 
—  Lee  v.  Wimberly,  102  Ala.  539. 

Connecticut.  —  White  ^.Washington  School 
Dist.,  42  Conn.  541. 

District  of  Columbia.  —  Emack  v.  Campbell, 
14  App.  Cas.  (D.  C.)  186. 

Illinois.  —  Buchterz/.  Dew,  39  111.  40;  More- 
house v.  Moulding,  74  111.  322. 

A'ansas.  —  Clough  v.  McDonald,  18  Kan.  114; 
Chicago  Lumber  Co.  v.  Allen,  52  Kan. 795.  See 
also  Macdonald  v.  Seaton,  27  Kan.  672. 

Louisiana.  —  Hale  v.  Wills,  3  La.  Ann.  504. 
See  also  Jamison  v.  Barelli,  20  La.  Ann.  452. 

Michigan.  —  Smalley  v.  Gearing,  121  Mich. 
190;  Fairbairn  v.  Moody,  116  Mich.  61. 

Missouri.  —  St.  Louis  v.  O'Neil  Lumber  Co., 
114  Mo.  74,  reversing  42  Mo.  App.  586. 

Ohio.  —  See  Van  Cleve  Glass  Co.  v.  Wame- 
link,  10  Ohio  Cir.  Dec.  12;  Port  Clinton  v. 
Cleveland  Stone  Co.,  6  Ohio  Cir.  Dec.  218,  10 
Ohio  Cir.  Ct.  1,  2  Ohio  Dec.  486.  And  see 
also  infra,  this  note. 

Texas.  —  Oriental  Hotel  Co.  v.  Griffiths,  88 
Tex.  574,  53  Am.  St.  Rep.  790. 

Canada.  —  Hovenden  v.  Ellison,  24  Grant 
Ch.  (U.  C.)  448. 

In  Ponnsylvania  a  statute  establishing  this 
rule  has  been  held  to  apply  only  as  among 
subcontractors,  materialmen,  etc.,  and  not  to 
include  the  principal  contractor.  Lay  v.  Mil- 
lette,  1  Phila.  (Pa.)  513,  12  Leg.  Int.  (Pa.)  6. 
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(2)  Effect  of  Intervening  Mortgage. — As  to  the  effect  of  an  intervening 
mortgage  upon  the  rule  of  equality,  the  authorities  differ.  Thus  it  has  been 
held  that  where  some  of  the  liens  attach  before  and  others  after  the  execution 
of  a  mortgage  on  the  property,  the  former  liens  being  therefore  superior  and 
the  latter  inferior  to  the  mortgage,  the  liens  do  not  all  rank  equally,  but  fall 
into  two  classes,  those  prior  and  those  subsequent  to  the  mortgage;  and  in 
such  case  the  order  of  priority  is,  first  the  liens  prior  to  the  mortgage,  then 
the  mortgage,  and  lastly  the  subsequent  liens,  though  the  liens  of  each  class 
are  of  equal  rank  among  themselves.1  On  the  other  hand,  in  a  similar  case 
arising  in  Ohio,  it  was  held  that  the  proper  proceeding  was  to  take  from  the 
funds  arising  from  a  sale  of  the  property  the  amount  due  on  the  first  mechanic's 
lien,  out  of  what  remained  pay  the  mortgage,  and  add  what  was  taken  out 
before  payment  of  the  mortgage  to  what  remained  after  the  mortgage  was 
paid  and  prorate  that  amount  between  all  the  mechanic's-lien  holders.8 

b.  Priority  According  to  Time  When  Liens  Attach.  —  In  some 
states,  however,  it  has  been  held  that  where  the  several  liens  attach  at  different 
times,  they  will  take  precedence  in  the  order  of  their  accrual.3 

c.  Priority  in  Order  of  Filing  Statements.  —  In  Iowa  it  has  been 
asserted  as  the  rule  that  different  mechanics'  liens  upon  the  same  property 
have  priority  in  the  order  in  which  the  respective  statements  are  filed.4  But 
where  a  subcontractor  has  failed  to  give  notice  to  the  owner  of  the  filing  of  his 
statement  within  the  time  allowed  by  statute,  his  lien  is  subordinate  to  those 
of  other  claimants  even  though  his  statement  was  the  first  filed.5 

d.  Preference  of  Laborers  over  Materialmen.  —  Ordinarily  liens  for 
labor  and  materials  stand  upon  the  same  footing;6  but  in  a  few  states  the 
liens  of  laborers  have  received  a  preference  over  those  of  materialmen.7 


See  infra,  this  section,  Postponement  of  Orig- 
inal Contractor. 

Ohio  Rule.  —  When  a  subcontractor  or  ma- 
terialman files  his  lien  he  gets  a  lien  on  all  then 
due  or  becoming  due  within  ten  days  there- 
after, from  the  owner  to  the  contractor,  and  is 
to  prorate  with  all  who  come  in  within  the  ten 
days.  After  the  ten  days,  the  funds  due  be- 
fore are  to  be  regarded  as  appropriated  to  the 
extent  of  the  liens  filed  before  the  ten  days 
are  up.  Liens  filed  after  the  ten  days,  become 
liens  only  on  funds  due  after  the  ten  days,  and 
on  any  balance  after  the  liens  filed  before  the 
ten  days  are  satisfied  out  of  the  funds  due  be- 
fore the  ten  days.  Saginaw  Bay  Co.  1.  Engel, 
10  Ohio  Cir.  Dec.  234..  See  also  Hayden  Sad- 
dlebury  Hardware  Co.  v.  Slade,  20  Ohio  Cir. 
Dec.  38,  3  Ohio  Cir.  Ct.  67. 

1.  Equality  Destroyed  by  Intervening  Mortgage. 
—  Henry,  etc.,  Co.  v.  Fisherdick,  37  Neb.  207; 
Crowell  v.  Gilmore,  18  Cal.  370. 

2.  Ohio  Rule.  —  Ohio  Sav.,  etc.,  Co.  v.  John- 
son, 10  Ohio  Cir.  Dec.  752,  20  Ohio  Cir.  Ct.  96. 
Compare  Hazard  Powder  Co.  v.  Loomis,  2 
Disney  (Ohio)  544.. 

3.  Precedence  in  Order  of  Accrual.  —  Chapin  v. 
Persse,  etc.,  Paper  Works,  30  Conn.  461,  79 
Am.  Dec.  263;  Kendall  v.  Pickard,  67  N.  H. 
470;  Kaylor  v.  O'Connor,  1  E.  D.  Smith  (N. 
Y.)  672. 

Priority  Determined  by  Service  of  Notice  upon 
Owner.  —  Where  the  right  to  the  payment  of 
lien  claims  is  fixed  by  service  of  notice  upon 
the  owner,  the  order  of  priority  is  determined 
by  the  respective  dates  of  the  service  of  such 
notices,  that  which  is  first  in  time  being  first 
in  right.  Anderson  v.  Huff,  49  N.J.  Eq.  349; 
Bayonne  Bldg,,  etc.,  Assoc.  No.  2  v.  Williams, 
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59  N.  J.  Eq.  617,  reversing  57  N.  J.  Eq.  503, 
and  overruling  Leary  v.  Lamont,  (N.  J.  1898) 
42  Atl.  Rep.  97;  Flaherty  v.  Atlantic  Lumber 
Co.,  58  N.  J.  Eq.  467.  See  also  Donnelly  v. 
Johnes,  58  N.  J.  Eq.  442. 

Priority  Determined  by  Service  of  Attested  Ac- 
count on  Owner.  —  McCulIom  v.  Richardson,  2 
Handy  (Ohio)  274;  Copeland  v.  Manton,  22 
Ohio  St.  398;  Dunn  </.  Rankin,  27  Ohio  St.  132, 
affirming  in  this  respect  Rankin  v.  Cincinnati, 
1  Cine.  Super.  Ct.  393. 

The  doctrine  of  these  cases  has  been  changed 
by  a  recent  statute  in  Ohio  which  provides  that 
all  mechanics'  liens  arising  out  of  the  same  job 
shall  be  paid  pro  rata.  Ohio  Sav.,  etc.,  Co.  v. 
Johnson,  10  Ohio  Cir.  Dec.  752,  20  Ohio  Cir. 
Ct.  96. 

A  Judgment  for  the  Enforcement  of  a  Particular 
Lien  in  no  wise  affects  the  older  of  the  priority 
of  the  incumbrances.  Morris  County  Bank  v. 
Rockaway  Mfg.  Co.,  16  N.  J.  Eq.  150. 

If  the  Liens  Accrue  Simultaneously  they  take 
precedence  in  the  order  of  the  attachments 
made  to  secure  them.  Kendall  v.  Pickard,  67 
N.  H.  470. 

4.  Priority  in  Order  of  Filing  Statements.  — 

Phelps  v.  Pope,  53  Iowa  691;  Robertson  v. 
Barrack,  80  Iowa  538. 

5.  Effect  of  Failure  to  Notify  Owner  Within 
Prescribed  Time.  —  Walker  v.  Queal,  91  Iowa 

704. 

6.  Liens  for  Labor  and  Materials  on  Same  Foot- 
ing.—  Nolte  v.  Creditors,  6  Mart.  N.  S.  (La.) 
168;  Rosenthal  v.  Maryland  Brick  Co.,  61  Md. 
590,  explaining  Robinson  v.  Consolidated  Real 
Estate,  etc.,  Co..  55  Md.  105. 

7.  Preference  of  Laborers.  —  Dunlop  v.  Ken- 
nedy, (Cal.  1893)  34  Pac.  Rep.  92;  Leary  r\ 
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c.  Postponement  of  Original  Contractor.  —  In  some  states  the  lien 
of  the  original  or  general  contractor  is  postponed  to  liens  of  subcontractors, 
laborers,  and  materialmen.1 

3.  Priority  Between  Mechanics'  Liens  and  Other  Incumbrances  —  a.  General 
Rule  Stated.  —  It  is  well  established  as  a  general  rule  that,  as  against  other 
incumbrances  such  as  mortgages,  deeds  of  trust,  judgments,  executions,  etc., 
a  mechanic's  lien  takes  precedence  according  to  the  time  when  it  attached  to 
the  property,  being  preferred  to  all  other  incumbrances  which  have  attached 
subsequent  to  that  time,  but  postponed  to  incumbrances  previously  existing.3 


Lamont,  (N.  J.  1898)42  All.  Rep.  97.  Contra, 
under  the  California  statule  of  1850,  Moxley 
v.  Shepard,  3  Cal.  64. 

1.  Postponement  of  Original  Contractor.  — 
Sparks  v.  Butte  County  Gravel  Min.  Co.,  55 
Cal.  389;  Pell  v.  Baur,  (Brooklyn  City  Ct.  Gen. 
T.)  16  N.  Y.  Supp.  258;  McConologue  v.  Lar- 
kins,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  166; 
Meehan  v.  Williams,  2  Dalv  (N.  Y.)  367,  36 
How.  Pr.  (N.  Y.)  75;  Lay  MHlette,  1  Phila. 
(Pa.)  513,  12  Leg.  Int.  (Pa.)  6.  See  also  Don- 
nelly v.  Johnes,  58  N.  J.  Eq.  442. 

Sureties  of  Contractor  Completing  Work  After 
Abandonment  by  Him.  —  See  Harley  v.  Mapes 
Reeves  Constr.  Co.,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  626. 

2.  General  Rule  as  to  Priority  —  United  States. 
—  Edler  v.  Clark,  51  Fed.  Rep.  117;  In  re  Dey, 
9  Blatchf.  (U.  S.)  285;  Taylors.  Burlington, 
etc.,  R.  Co.,  4  Dill.  (U.  S.)  570;  Meyer  v. 
Davenport  R.  Constr.  Co.,  100  U.S.  457;  Davis 
v.  Bilsland,  18  Wall.  (U.  S.)  659;  In  re  Hoyt, 
3  Biss.  (U.  S.)  436;  Courtney  v.  Insurance  Co. 
of  North  America,  4  U.  S.  App.  140;  Davis  v. 
Alvord,  94  U.  S.  545.  See  also  Crook  v.  Old 
Point  Comfort  Hotel  Co.,  54  Fed.  Rep.  604; 
Toledo,  etc.,  R.  Co.  v.  Hamilton,  134  U.  S.  296. 

Alabama.  — -  Montandon  v.  Deas,  14  Ala.  33, 
48  Am.  Dec.  84;  Welch  v.  Porter,  63  Ala.  225; 
Young  v.  Stoutz,  74  Ala.  574;  Leftvvich  Lum- 
ber Co.  v.  Florence  Mut.  Bldg.,  etc.,  Assoc., 
104  Ala.  584. 

Arkansas.  —  McCullough  v.  Caldwell,  5  Ark. 
237,  8  Ark.  231;  Spence  v.  Etter,  8  Ark.  69; 
Tenney  v.  Sly,  54  Ark.  93;  Apperson  v.  Far- 
rell,  56  Ark.  640.  See  also  Brown  v.  Mor- 
rison, 5  Ark.  217. 

California.  —  Ferguson  v.  Miller,  6  Cal.  402; 
Soule  v.  Dawes,  7  Cal.  575;  Crowell  v.  Gil- 
more,  13  Cal.  54;  Barber  v.  Reynolds,  33  Cal. 
497,  44  Cal.  519;  Preston  v.  Sonora  Lodge  No. 
io,  39  Cal.  116;  Germania  Bldg.,  etc.,  Assoc. 
v.  Wagner,  61  Cal.  349;  Williams  v.  Santa 
Clara  Min.  Assoc.,  66  Cal.  193;  Avery  v.  Clark, 
87  Cal.  619,  22  Am.  St.  Rep.  272;  Pacific  Mut. 
L.  Ins.  Co.  v.  Fisher,  106  Cal.  224;  Warren  71. 
Hopkins,  no  Cal.  506;  McClain  v.  Hution,  131 
Cal.  132;  Kuschel  v.  Hunter,  (Cal.  1897)  50 
Pac.  Rep.  397. 

Colorado.  — Folsom  v.  Cragen,  11  Colo.  205; 
Small  v.  Foley,  8  Colo.  App.  435;  Cornell  v. 
Conine-Eaton  Lumber  Co.,  9  Colo.  App.  225. 
See  also  Williams  v.  Uncompahgre  Canal  Co., 
13  Colo.  469. 

Connecticut.  —  Middletown  Sav.  Bank  v.  Fel- 
lowes,  42  Conn.  36;  Marston  v.  Kenyon,  44 
Conn.  349;  Soule  v.  Hurlbut,  58  Conn.  511; 
Lindsay  v.  Gunning.  59  Conn.  296;  Balch  v. 
'Chaffee,  73  Conn.  318. 

Dela-uare.  —  France  v.  Woolston,  4  Houst. 
(Del.)  557. 


District  of  Columbia.  —  An^lo-American  Sav., 
etc.,  Assoc.  v.  C  ampbell.  13  App.  Cas.  (D.  C.) 
581;  Richards  v.  Waldron,  20  D.  C.  585; 
Whelan  v.  Young,  21  D.  C.  51. 

Georgia.  —  National  Bank  v.  Danforth,  80 
Ga.  55. 

Illinois.  —  Thielman  v.  Carr,  75  111.  385; 
Lewis  v.  Graves,  84  111.  205  ;  Paddock  v.  Stout, 
121  111.  571,  affirming  22  111.  App.  65;  Phcenix 
Mut.  L.  Ins.  Co.  v.  Batchen,  6  111.  App.  621  ; 
Freeman  v.  Arnold,  39  111.  App.  216;  Inter- 
State  Bldg.,  etc.,  Assoc.  v.  Ayers,  71  111.  App. 
529,  affirmed  177  111.  9.  See  also  Hickox  v. 
Greenwood,  g4  111.  266. 

Indiana.  —  Close  v.  Hunt,  8  Blackf.  (Ind.) 
254;  Troth  v.  H  unt,  8  Blackf.  (Ind.)  580;  Green 
v.  Green,  16  Ind.  253,  79  Am.  Dec.  428;  Milli- 
kin  v.  Armstrong,  17  Ind.  456;  Fleming  v. 
Bumgarner,  29  Ind.  424;  Kellenberger  v. 
Boyer,  37  Ind.  188;  Mark  v.  Murphy,  76  Ind. 
534;  Jenckes  v.  Jenckes,  145  Ind.  624;  Build- 
ing, etc..  Assoc.  -j.  Coburn,  150  Ind.  684; 
Deming-Colborn  Lumber  Co.  v.  Union  Nat. 
Sav.,  etc.,  Assoc.,  151  Ind.  463;  Zehner  v. 
Johnston,  22  Ind.  App.  452;  Northwestern 
Loan,  etc.,  Assoc.  v.  McPherson,  23  Ind.  App. 
250. 

Iowa.  — Jones  v.  Swan,  21  Iowa  181 ;  Lamb 
v.  Hanneman,  40  Iowa  41;  Neilson  *  Iowa 
Eastern  R.  Co.,  44  Iowa  71;  Equitable  L.  Ins. 
Co.  v.  Slye,  45  Iowa  615;  Nordyke,  etc.  Co.  v. 
Hawkeye  Woolen  Mills  Co.,  53  Iowa  521; 
Jones,  etc.,  Lumber  Co.  v.  Murphy,  64  Iowa 
165;  Iowa  Mortg.  Co.  v.  Shanquest,  70  Iowa 
124;  Bartlett  v.  Bilger,  92  Iowa  732;  St.  Croix 
Lumber  Co.  z:  Davis,  105  Iowa  27;  Sioux  City 
Eleclrical  Supply  Co.  v.  Sioux  City,  etc..  Elec- 
tric R.  Co.,  106  Iowa  573.  See  also  Grosbeck 
v.  Ferguson,  43  Iowa  532;  Nashua  Trust  Co. 
v.  Edwards  Mfg.  Co.,  99  Iowa  109,  61  Am.  St. 
Rep.  226. 

A'ansas.  —  Martsolf  v.  Barnwell,  15  Kan.  612; 
Thomas  v.  Mowers,  27  Kan.  265;  Warden  v. 
Sabins,  36  Kan.  165;  Meyer  Bros.  Drug  Co. 
v.  Brown,  46  Kan.  543;  Flint,  etc.,  Mfg.  Co.  v. 
Douglass  Sugar  Co.,  54  Kan.  455;  Keystone 
Iron  Works  Co.  v.  Douglass  Sugar  Co.,  55 
Kan.  195;  Nixon  v.  Cydon  Lodge  No.  5,  56 
Kan.  298;  National  Mortg.,  etc.,  Co.  v.  Hutch- 
inson Mfg.  Co.,  6  Kan.  App.  673. 

Kentucky.  —  Jones  v.  Jeff ress,  n  Bush  (Ky.) 
636;  Montgomery  v.  Allen,  (Ky.  1899)  53  S.  W. 
Rep.  813.  See  also  Glenn  v.  Coleman,  3  B. 
Mon.  (Ky.)  133;  Middleton  v.  Davis-Rankin 
Bldg.,  etc.,  Co.,  (Ky.  1898)  45  S.  W.  Rep.  896. 

louisiana.  —  See  Baltimore  v.  Parlange,  25 
La.  Ann.  335. 

Maine.  —  Morse  v.  Dole,  73  Me.  351;  Farn- 
ham  v.  Richardson,  91  Me.  559.    See  also 
Salem  First  Nat.  Bank  v.  Redman,  57  Me.  405. 
Maryland.  • —  Denmead  v.  Baltimore  Bank,  9 
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Statutory  Requirements  Must  Be  Complied  "W 
favor  of  a  mechanic's-lien  claimant  is,  \ 
ing  with  the  statutory  requirements  for 

Md.  179;  Brooks  v.  Lester,  36  Md.  65;  Jean  v. 
Wilson,  38  Md.  238;  Kelly  v.  Rosenstock,  45 
Md.  389;  Robinson  v.  Consolidated  Real  Es- 
tate, etc.,  Co.,  55  Md.  105;  Rosenthal  v.  Mary- 
land Brick  Co.,  61  Md.  590;  Jones  v.  Hancock, 
I  Md.  Ch.  187. 

Massachusetts,  —  Mulrey  v.  Banow,  n  Allen 
(Miss.)  152;  Dunklee  v.  Crane,  103  Mass.  470; 
Batchelder  v.  Rand,  117  Miss.  176;  Catew  v. 
Stubbs,  155  Mass.  549;  Batchelder  v.  Hutch- 
inson, 161  Mass.  462;  Savoy  v.  Dudley,  168 
Mass.  538;  Sprague  v.  McDongall,  172  Mass. 
553;  Dixon  v.  Hyndinan,  177  Mass.  506.  See 
also  Easton  v.  Brown,  170  Miss.  311;  Sprague 
v.  Brown,  (Mass.  1901)  59  N.  E.  Rep.  631. 

Michigan.  —  Kay  v.  Towsley,  113  Mich.  281. 

Minnesota.  —  Knox  v.  Starks,  4  Minn.  20; 
Miller  v.  StoJJird,  50  Minn.  272;  Glass  v. 
Freeburg,  50  Minn.  386;  Gardner  v.  Leek,  52 
Minn.  522.  See  also  He wson-Herzog  Supply 
Co.  v.  Cook,  52  Minn.  534. 

Mississippi.  —  Ivey  v.  White,  50  Miss.  142. 
See  also  Buntyn  v.  Shippers  Compress  Co.,  63 
Miss.  9 j.. 

Missouri.  —  Dubois  v.  Wilson,  21  Mo.  213; 
Bridwell  v.  Clark,  39  Mo.  170;  Allen  v.  Sales, 

56  Mo.  28;  Douglas  v.  St.  Louis  Zinc  Co..  56 
Mi.  388;  Reilly  v.  Hudson,  62  Mo.  383;  Rus- 
sell v.  Grant,  122  Mo.  161,  43  A  n.  Si.  Rep.  563; 
Progress  Press  Brick,  etc.,  Co.  v.  Gratiot 
Brick,  etc.,  Co.,  151  Mo.  501,  74  An.  St.  Rep. 
557;  Schulenburg  v.  Hiyden,  146  Mo.  583; 
Landau  v.  Cottrill,  159  Md.  308;  Hydraulic 
Press  Brick  Co.  v.  Bonn  ins,  19  Mo.  App.  664; 
Great  Western  Planing  Mill  Co.  v.  Bormans, 
19  Mo.  App.  671;  Dugan  j.  Scott,  37  Mo. 
App.  663;  McAlow  v.  Sturtevant,  41  Mo.  App. 
220;  Bruce  Lumber  Co.  v.  Hoos,  67  Mo.  App. 
26  l.  See  also  Page  v.  Bettes,  17  Mo.  App.  366; 
Kuhlemin  v.  Schuler,  35  Mo.  142;  Allen  -'. 
Frumet  Min.,  etc.,  Co  ,  73  Mo.  688. 

Montana,  —  Merrigan  v.  English,  9  Mont. 
113;  Murray  v.  Swinson,  iS  Mont.  533. 

Nebraska.  — Ansley  v.  Pasihro,  22  Neb.  662; 
Livesey  v.  Brown,  35  Neb.  111;  Henry,  etc.,  Co. 
v.  Fisherdick,  37  Neb.  207;  Holmes  z>.  Hntch- 
ins,  38  Neb.  6ot;  Hoagland  v.  Lowe,  39  Neb. 
397;  Chipmm  v.  Brewer,  43  Neb.  890,  47  Am. 
Sti  Rep.  779;  Weir  v.  Thomas,  44  Neb.  507,  48 
Am.  St.  Rep.  741;  Goodwin  v.  Cunningham,  54 
Neb  11;  Grand  island  BankingCo.  r\  Koehler, 

57  Neb.  649.    See  also  Patrick  Land  Co.  v. 
Leavenworth,  42  Neb.  715. 

New  Hampshire.  —  Sly  v.  Pattee,  5S  N.  H. 
102;  Grato.n,  etc.,  Mfg.  Co.  v.  Woodworth 
Mason  Co.,  69  N.  H.  177.  See  also  Provident 
Inst.  v.  Stone,  52  N.  H.  365. 

New  Jersey.  —  Erdman  v.  Moore,  58  N.  J.  L. 
445;  Taylor  v.  La  Bar,  25  N.  J.  Eq.  222;  Tomp- 
kins v.  Hotton,  25  N.  J.  Eq  2S4;  Kittredge  v. 
Neumann,  26  N.  J.  Eq.  195 ;  Jacobus  v.  Mutual 
Ben.  L.  Ins.  Co.,  27  N.  J.  Eq.  604.  See  also 
Morris  County  Bank  v.  Rockaway  Mfg.  Co.. 
14  N.  J.  Eq.  189;  Barnett  v.  Griffith,  27  N.  J. 
Eq.  201;  Central  Trust  Co.  v.  Continental  Iron 
Works,  51  N.  J.  Eq.  605,  40  Am.  St.  Rep.  539. 

New  York.  —  Bradley  v.  Stafford,  (Supm. 
Ct.  Gen.  T.)  I  N.  Y.  Supp.  138,  affirmed  125  N. 


ith.  —  The  application  of  this  rule  in 
)f  course,  dependent  upon  his  comply- 
the  acquisition,  perfection,  and  preser- 

Y.  708;  Stuyvesant  v.  Browning,  33  N.  Y. 
Super.  Ct.  203;  Munger  v.  Curtis,  42  Hun  (N. 
Y.)  465.  See  also  Crombie  v.  Rosenstock,  (N. 
Y.  Super.  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.) 
312;  Cronk  v.  Whittaker,  1  E.  D.  Smith  (N. 
Y.)&47;  Lehretter  v.  Koffman,  1  E.  D.  Smith 
(N.  Y.)  664. 

North  Carolina.  —  Lookout  Lumber  Co.  v. 
Mansion  Hotel,  etc.,  R.  Co.,  109  N.  Car.  658; 
McNeal  Pipe,  etc.,  Co.  v.  Howland,  111  N.  Car. 
615;  Dunavant  v.  Caldwell,  etc.,  R.  Co.,  122 
N.  Car.  999.  See  also  Burr  v.  Maultsby,  99 
N.  Car.  263,  6  Am.  St.  Rep.  517. 

North  Dakota.  —  Haxtun  Steam  Heater  Co. 
v.  Gordon,  2  N.  Dak.  246,  33  Am.  St.  Rep.  776; 
Turner  v.  St.  John,  8  N.  Dak.  245;  Bastien  v. 
Barras,  (N.  Dak.  1900)  84  N.  W.  Rep.  559. 

Ohio.  —  Reed  v.  Ginsburg,  64  Ohio  St.  II. 
See  also  Hazard  Powder  Co.  v.  Loomis,  2  Dis- 
ney (Ohio)  544;  Choteau  v.  Thompson,  2  Ohio 
St.  114;  Holbrook  v.  Ives,  44  Ohio  St.  516. 

Oregon.  —  Harrisburg  Lumber  Co.  v.  Wash- 
burn, 29  Oregon  150;  Henry  v.  Hand,  36  Ore- 
gon 492.  See  also  Inverarity  v.  Stowell,  10 
Oregon  261. 

Pennsylvania.  —  Lieb  v.  Bean,  1  Ashm.  (Pa.) 
207;  Lyle  v.  Ducomb,  5  Binn.  (Pa.)  585;  Van- 
devender's  Case,  2  Browne  (Pa.)  304;  Browne 
v.  Smith,  2  Browne  (Pa.)  229,  note;  Cattanacb  v. 
Ingersoll,  1  Phila.  (Pa.)  285,  9  Leg  Int.  (Pa.)  3; 
Preston  v.  Wolfshafer,  30  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  103;  American  F.  Ins.  Co.  z\  Pringle,  2  S. 
&  R.(Pa.)  138;  Lvon  v.  McGuffey,  4  Pa.  St.  126. 
45  Am.  Dec.  675;  Allen  v.  Oxnard,  152  Pa.  St. 
621.  See  also  Reynolds  v.  Miller,  177  Pa.  St. 
168. 

Rhode  Island.  —  McDonald  v.  Kelly,  14  R.  I. 
335;  Bassett  v.  Swans,  17  R,  I.  215. 

Tennessee.  —  Reid  v.  Tennessee  Bank,  I 
Sneed  (Tenn.)  262;  Pride  v.  Viles,  3  Sneed 
(Tenn.)  125;  Bristol  Goodson  Electric  Light, 
etc.,  Co.  v.  Bristol  Gas,  etc.,  Co.,  99  Tenn. 
377;  Rawlings  v.  New  Memphis  Gaslight  Co., 
105  Tenn.  268.  See  also  Steger  v.  Arctic  Re- 
frigerating Co.,  89  Tenn.  453. 

Texas.  —  Keating  Implement,  etc.,  Co.  v. 
Marshall  Electric  Light,  etc.,  Co.,  74  Tex.  605 ; 
Schultze  v.  Alamo  Ice,  etc.,  Co.,  2  Tex.  Civ. 
App.  236;  Cain  v.  Texas  Bldg.,  etc.,  Assoc.,  21 
Tex.  Civ.  App.  61 ;  Sullivan  v.  Texas  Briquette, 
etc.,  Co.,  (Tex.  1901)  63  S.  W.  Rep.  307,  revers- 
ing (Tex.  Civ.  App.  1900)  60  S.  VV.  Rep.  330, 
and  distinguishing-  Oriental  Hotel  Co.  v.  Grif- 
fiths, 8S  Tex.  583,  53  Am.  St.  Rep.  790.  See 
also  Security  Mortg.,  etc.,  Co.  v.  Caruthets, 
11  Tex.  Civ.  App.  430. 

Utah. — See  Garland  v.  Bear  Lake,  etc., 
Water  Works,  etc.,  Co.,  9  Utah  350. 

Vermont.  —  Hinckley  v.  James,  51  Vt.  240. 

Virginia.  —  Iaege  v.  Bossieux,  15  Gratt. 
(Va.)  83,  73  Am.  Dec.  1S9;  Merchants',  etc., 
Sav.  Bank  v.  Dashiell,  25  Gratt.  (Va.)  621; 
Wroten  v.  Armat,  31  Gratt.  (Va.)  22S;  Fidelity 
L.  &  T.  Co.  v.  Dennis,  93  Va.  504;  Wright  v. 
Vaughan,  (Va.  1899)33  S.  E.  Rep.  595;  Pace 
v.  Moorman,  (Va.  1901)  37  S.  E.  Rep.  911. 

Washington.  —  Huttig  Bros.  Mfg.  Co.  v. 
Denny  Hotel  Co.,  6  Wash.  122;  Nason  *, 
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vation  of  his  lien.1  Thus  it  has  been  held  that  where  a  notice  of  intention  to 
obtain  a  mechanic's  lien  is  not  recorded  as  required  by  law,  a  subsequent 
mortgagee  without  notice  of  the  lien  has  priority.3 

Where  the  Attaching  of  the  Mechanic's  Lien  Is  Delayed  by  Fraud  and  Deception  on  the  part 
of  the  owner  and  a  person  in  whose  favor  an  intervening  lien  by  mortgage  is 
placed  upon  the  premises,  the  mechanic's-lien  holder  may  have  relief  in  equity 
against  the  parties  to  such  fraud  to  secure  to  him  the  priority  of  lien  to  which 
he  is  justly  entitled.3 

b.  Land  and  Improvements  Considered  Separately  —  (i)  Rule 
Stated.  —  In  a  number  of  states  the  general  rule  as  to  priority  between 
mechanics'  liens  and  other  incumbrances  is  modified  to  this  extent:  that 
where  buildings  or  improvements  are  erected  upon  land  subject  to  a  prior 
incumbrance,  the  mechanic's  lien  takes  priority  over  such  incumbrance  as 
to  the  building  or  improvement  upon  or  for  which  the  work  was  done  or  the 
material  furnished,  though  it  remains  subordinate  to  the  prior  incumbrance  as 
to  the  land  itself4  and  any  other  improvements  which  were  upon  it  before 


Northwestern  Milling,  etc.,  Co.,  17  Wash.  142; 
Home  Sav.,  etc.,  Assoc.  v.  Burton,  20  Wash. 
688. 

West  Virginia.  — Stout  v.  Golden,  9  W.  Va. 
231.  In  this  case  the  question  arose  between 
the  mechanic's-lien  claimants  and  a  creditor 
of  the  contractor  who  had  acquired  an  execu- 
tion lien  upon  what  was  due  from  the  owner 
to  the  contractor. 

Wisconsin.  —  Jessup  v.  Stone,  13  Wis.  466; 
Lampson  v.  Bowen,  41  Wis.  484;  Wisconsin 
Planing  Mill  Co.  v.  Schuda,  72  Wis.  277;  Vilas 
v.  McDonough  Mfg.  Co.,  91  Wis.  607,  51  Am. 
St.  Rep.  925;  Mathwig  v.  Mann,  96  Wis.  213, 
65  Am.  St.  Rep.  47.  See  also  Alfree  Mfg.  Co. 
v.  H;nry,  96  Wis.  327. 

Prior  Liens  of  Which  Claimant  Had  No  Notice. 
—  In  Colorado  a  mechanic's  lien  is  superior  to 
prior  liens  or  incumbrances  of  which  the  me- 
chanic or  materialman  had  no  actual  or  con- 
structive notice.  Tritch  v.  Norton,  10  Colo. 
337- 

Mortgage  Given  After  Claimant  Has  Accepted 
Chattels  in  Payment.  —  A  mechanic's-lien  claim- 
ant who  accepts  chattels  in  payment  of  his 
claim  is  not  entitled  to  priority  over  a  mort- 
gage on  the  property  taken  in  good  faith  after 
such  payment,  although  the  title  to  such  chat- 
tels being  held  under  a  conditional  sale  fails 
and  the  conditional  vendor  retakes  the  prop- 
erty. Garrett  v.  Adams,  (Tenn.  Ch.  1897)  39  S. 
W.  Rep.  730. 

Mortgage  to  Principal  Contractor.  —  A  princi- 
pal contractor  cannot  defeat  the  liens  of  those 
whose  debtor  he  is  for  work  and  materials,  by 
asserting  the  lien  of  a  mortgage  executed  by 
the  owner  by  whom  he  was  employed.  Farm- 
ers' L.  &  T.  Co.  v.  Canada,  etc.,  R.  Co.,  127 
Ind.  250 

When  Mortgagee  Regarded  as  Promoter  of  Rail- 
road, and  hence  not  entitled  to  priority.  See 
Kilpatrick  v.  Kansas  City,  etc.  R.  Co.,  38  Neb.. 
620,  41  Am.  St.  Rep.  741. 

The  Inchoate  Rights  of  Persons  Entitled  to  Me- 
chanics' Liens  Should  Be  Protected  upon  fore- 
closure of  a  prior  mortgage,  so  far  as  is  con- 
sistent with  1  he  rights  of  the  mortgagee.  Liv- 
ingston v.  Mildrum,  ig  N.  Y.  440. 

Extra  Work  Done  After  Execution  of  Mortgage. 
—  Where  a  contract  for  a  building  contained 
a  provision  for  extra  work  at  the  will  of  the 
20  C.  of  L.—  31 


owner,  if  the  contractors  did  extra  work  with 
the  knowledge  of  a  mortgage  after  the  execu- 
tion of  the  mortgage,  and  the  mortgagee  inter- 
posed no  objection,  the  work  would  under  the 
contract  be  a  charge  upon  the  mortgaged  prop- 
erty; but  otherwise  it  would  not.  Soule  v. 
Dawes,  14  Cal.  247. 

Mortgage  Executed  and  Delivered  Before  Lien 
Attached  but  Not  Recorded  until  Afterwards  Has 
Priority. —  Mathwig  v.  Mann,  96  Wis.  213,  65 
Am.  Dec.  47 

Amounts  Paid  by  a  Mortgagee  for  Taxes  and  In- 
surance have  not  priority  over  a  mechanic's 
lien  where  there  is  no  provision  in  the  mort- 
gage authorizing  such  payments  or  securing 
them  by  its  lien.  Devereux  v.  Taft,  20  S.  Car. 
555- 

1.  Statutory  Requirements  Must  Be  Complied 
With.  —  Jessup  v.  Atlantic,  etc.,  R.  Co.,  3 
Woods  (U.  S.)  441;  Young  v.  Stoutz,  74  Ala. 
574.  And  see  cases  cited  in  the  preceding  note. 

2.  Noncompliance  with  Formalities  for  Acquisi- 
tion of  Mechanic's  Lien.  —  Louisville  Bldg. 
Assoc.  v.  Korb,  .79  Ky.  igo. 

3.  Relief  in  Equity  Where  Attaching  of  Mechan- 
ic's Lien  Delayed  by  Fraud.  —  Hulsman  v.  Whit- 
man, 109  Mass.  411. 

4.  Mechanic's  Lien  Superior  as  to  Buildings  but 
Snbordinate  as  to  Land  —  United  States.  —  Brooks 
v.  Burlington,  etc  ,  R.  Co.,  101  U.  S.  443; 
Meyer  v.  Hornby,  101  U.  S.  728;  Taylor  v. 
Burlington,  etc.,  R.  Co.,  4  Dill.  (U.  S.)  570. 

Alabama.  — Turner  v.  Robbins,  78  Ala.  592, 
Wimberly  v.  Mayberry,  94  Ala.  240;  Christian, 
etc.,  Grocery  Co.  v.  Kling,  121  Ala.  292. 

Arkansas.  —  See  Monticello  Bank  v.  Sweet, 
64  Ark.  502. 

California.  —  Preston  v.  Sonora  Lodge  No. 
Nio,  39  Cal.  116. 

Colorado.  —  Jarvis  v.  State  Bank,  22  Colo. 
30g.  55  Am.  St.  Rep.  129;  Church  v.  Smithea, 
4  Colo.  App.  175;  Bitter  v.  Mouat  Lumber, 
etc.,  Co.,  10  Colo.  App.  307. 

Illinois.  —  Shaeffer  v.  Weed,  8  111.  511 ;  Ray- 
mond 7>.  Ewing,  26  111.  329;  Smith  v.  Moore, 
26  111.  392;  North  Presb.  Church  v.  Jevne,  32 
111.  214,  83  Am.  Dec.  261;  Croskey  v.  North- 
western Mfg.  Co.,  48  111.  481;  Dingledine  v. 
Hershman,  53  111.  280;  Howett  v.  Selby.  54  111. 
151;  Tracy  v.  Rogers,  69  111.  662;  Wing  v. 
Carr,  86  111.  347;  Grundeis  v.  Hartwell,  90  III. 
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the  mechanic's  lien  attached.1 

Constitutionality  of  Rule.  —  Statutes  establishing  this  modification  of  the  gen- 
eral rule  as  to  priority  have  been  held  constitutional.3 

Replacing  or  Reconstruction  of  Building.  —  In  a  Texas  case  where  buildings  on 
mortgaged  premises  were  burned  and  the  insurance  money  was  used  to  replace 
them  with  the  consent  of  the  mortgagee,  it  was  held  that  a  mechanic's  lien 
arising  out  of  the  erection  of  such  new  buildings  would  have  priority  over  the 
mortgage  as  to  such  buildings.3  But  in  Missouri  where  a  building  on  mort- 
gaged premises  was  partly  destroyed  by  fire  and  reconstructed  by  the  mort- 


324;  Bradley  v.  Simpson,  93  111.  93;  Clark  v. 
Manning,  95  III.  580,  affirming  4  111.  App.  649; 
Miller  v.  Ticknor,  7  III.  App.  393;  Langford  v. 
Mackay,  12  111.  App.  225. 

Indiana.  —  Dakota  Bldg.,  etc.  Assoc.  v.  Co- 
burn,  150  Ind.  685;  Stoermer  v.  Peoples  Sav. 
Bank,  152  Ind.  104;  Thorpe  Block  Sav.,  etc.. 
Assoc.  v.  James,  13  Ind.  App.  522;  Carriger  v. 
Mackey,  15  Ind.  App.  392. 

Iowa. — Carpenter  v.  Stockvvell,  27  Iowa 
119;  Equitable  L.  Ins.  Co.  v.  Slye,  45  Iowa 
615;  Luce  v.  Curtis,  77  Iowa  349;  Jameson  v. 
Gile,  98  Iowa  490;  Tower  v.  Moore,  104  Iowa 
345- 

Kansas.  —  McCrie  v.  Hixon  Lumber  Co.,  7 
Kan.  App.  39. 

Kentucky.  —  Orr  v.  Batterton,  14  B.  Mon. 
(Ky.)  81;  Louisville  Bldg.  Assoc.  v.  Korb,  79 
Ky.  190;  Grainger  7'.  Old  Kentucky  Paper  Co., 
(Ky.  1899)  49  S.  W.  Rep.  477.  See  also  Brown 
v.  Story,  4  Met.  (Ky.)  316. 

Louisiana.  —  Erard's  Succession,  6  Rob. 
(La.)  333;  Jamisons.  Barelli,  20  La.  Ann.  452; 
Baltimore  v.  Parlange,  23  La.  Ann.  365 ;  John- 
son v.  Weinstock,  31  La.  Ann.  698. 

Mississippi.  —  Otley  v.  Haviland,  36  Miss. 
19;  Ivey  v.  White,  50  Miss.  142;  McAllister  v. 
Clopton,  51  Miss.  257.  See  also  McLaughlin 
v.  Green,  48  Miss.  175. 

Missouri.  —  Hicks  v.  Scofield,  121  Mo.  381; 
Earl  v.  Scofield,  121  Mo.  390;  Russell  v.  Grant, 
122  Mo.  161,  43  Am.  St.  Rep.  563 ;  Schulenburg 
v.  Hayden,  146  Mo.  583;  Dugan  v.  Scott,  37 
Mo.  App.  663;  McAdow  v.  Sturtevant,  41  Mo. 
App.  220;  Bruce  Lumber  Co.  v.  Hoos,  67  Mo. 
App.  264. 

Montana.  —  Grand  Opera  House  Co.  v. 
Maguire,  14  Mont.  558;  Johnson  v.  Puritan 
Min.  Co.,  19  Mont.  40. 

New  Jersey.  —  Newark  Lime,  etc.,  Co.  v. 
Morrison,  13  N.  J.  Eq.  133.  See  also  White- 
nack  v.  Noe,  11  N.  J.  Eq.  321.  And  see 
Heidelbach  v.  Jacobi,  28  N.  J.  Eq.  544,  in 
which  the  limitations  of  the  New  Jersey  statute 
in  this  respect  are  explained  and  the  rule 
stated  in  the  text  is  held  to  apply  only  lo  build- 
ings erected  by  tenants  on  leased  land. 

Oregon. — Cooper  Mfg.  Co.  v.  Delahunt,  36 
Oregon  402. 

Pennsylvania, — See  Mitchel  v.  Evans,  2 
Browne  (Pa.)  329,  where  priority  was  given  to 
the  mechanic's  lien  as  to  the  building  because 
of  the  peculiar  facts  of  the  case. 

South  Dakota.  —  La'rd-Norton  Co.  v.  Herker, 
6  S.  Dak.  509. 

Texas.  —  Land  Mortg.  Bank  v.  Quanab 
Hotel  Co.,  89  Tex.  332;  Peoples  Bldg.,  etc.. 
Assoc.  v.  Clark,  (Tex.  Civ.  App.  1896)33  S.  W. 
Rep.  881. 
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Virginia.  —  Fidelity  L.  &  T.  Co.  v.  Dennis. 
93  Va.  504. 

Canada.  —  Broughton  v.  Smallpiece,  25 
Grant  Ch.  (U.  C.)  290;  Montreal  Bank  ?. 
Haffner,  3  Ont.  183;  Kennedy  v.  Haddow,  19 
Ont.  240;  Cook  v.  Belshaw,  23  Ont.  545;  Duf- 
ton  v.  Horning,  26  Ont.  252;  Patrick  v.  VVal- 
bourne,  27  Ont.  221. 

Removal  of  New  Machinery  Put  In.  —  Slocum 
v.  Caldwell,  (Ky.  1890)  13  S.  W.  Rep.  1069,  12 
Ky.  L  Rep.  514. 

Improvements  Made  by  Persons  Other  than  Lien 
Claimants.  —  Where  a  large  proportion  of  the 
enhanced  value  of  the  properly  was  produced 
by  labor  and  materials  furnished  by  persons 
other  than  the  parties  to  the  suit  to  enforce  a 
mechanic's  lien,  and  paid  for  by  the  owner,  the 
enhanced  value  produced  by  such  payments 
should  be  applied  first  to  the  satisfaction  of 
prior  mortgages  on  the  pioperty,  and,  if  any 
portion  of  the  fund  thus  created  remains,  to  the 
satisfaction  of  the  liens  for  labor  and  material. 
Clark  v.  Moore,  64  111.  273. 

Repairs.  —  In  Louisiana  it  has  been  held  that 
the  rule  stated  in  the  text  applies  in  favor  of  a 
contractor  who  repairs  or  reconstructs  a  build- 
ing whereby  the  land  or  lot  of  ground  on  which 
it  stands  is  enhanced  in  value.  Baltimore  v. 
Parlange,  23  La.  Ann.  365. 

But  under  the  Missouri  statute  it  has  been 
held  that  a  mechanic's  lien  for  repairs  will  not 
take  precedence  of  a  prior  mortgage  on  the 
land  even  as  to  the  building.  Haeussler  v. 
Thomas,  4  Mo.  App.  463;  Dugan  v.  Scott,  37 
Mo.  App.  663;  Reed  v.  Lambertson,  53  Mo. 
App.  76. 

A  Mechanic's  Lien  for  Machinery  furnished  to 
a  building  of  which  it  becomes  a  part  is 
superior,  as  to  the  building:,  to  a  prior  mort- 
gage on  the  premises.  Hall  v.  Mullanphy 
Planing  Mill  Co.,  16  Mo.  App.  454;  Hall  v.  St. 
Louis  Mfg.  Co.,  22  Mo.  App.  33. 

Statute  Not  Retrospective.  — The  Arkansas  Act 
of  1S95,  giving  mechanics'  liens  priority  as  to 
the  buildings  or  improvements  over  a  pre- 
existing mortgage  on  the  land,  does  not  apply 
to  a  mortgage  executed  before  its  pass- 
age. Monticello  Bank  v.  Sweet,  64  Ark. 
502. 

1.  Mechanic's  Lien  Has  No  Friority  as  to  Build- 
ings Already  on  Land  When  It  Attached.  —  Cros- 
key  v.  Northwestern  Mfg.  Co.,  48  111.  481; 
Morris  County  Bank  v.  Rockaway  Mfg.  Co., 
14  N.  J.  Eq.  189.  And  see  generally  cases 
cited  in  preceding  note. 

2.  Statutes  Constitutional.  —  Jarvis  v.  State 
Bank,  22  Colo.  309,  55  Am.  St.  Rep.  129. 

3.  Priority  of  Lien  as  to  Buildings  Erected  in 
Place   of  Others  Destroyed  by  Fire.  —  Peoples 

l  Volume  XX. 


Priorities. 


MUCH  ANILS'  LI  HNS. 


Other  Incumbrances. 


gagor,  it  was  held  that  a  mechanic's  lien  arising  out  of  such  reconstruction 
was  inferior  to  the  prior  mortgage  even  as  to  the  building  itself,  although  in 
the  reconstruction  the  plan  of  the  building  was  changed  so  that  the  house  as 
reconstructed  was  worth  a  great  deal  more  than  its  original  value.1 

(2)  Enforcement  of  Prior  Lien  of  Mechanic  —  (a)  Separate  Sale  and  Removal  of 
Building  or  Improvement.  — -The  prior  lien  of  the  mechanic  or  materialman  upon 
the  building  or  improvement  upon  which  he  has  labored  or  for  which  he  has 
furnished  material,  may,  in  several  states,  be  enforced  by  a  sale  of  such  build- 
ing or  improvement  separately  from  the  land,  the  purchaser  being  allowed  to 
remove  the  same.2 

(b)  Sale  of  Entire  Property  and  Pro  Rata  Distribution  of  Proceeds.  —  Where  such  separate 
sale  and  removal  is  impracticable  the  entire  property  may,  in  a  good  many 
states,  be  sold,  and  the  proceeds  of  the  land  and  the  improvements  respectively, 
according  to  their  relative  values,  be  devoted  to  the  satisfaction  of  the  several 
liens  in  the  order  of  their  priority. s  In  a  few  states,  however,  this  is  denied, 
and  it  is  held  that  where  a  separate  sale  and  removal  is  impracticable  the 
mechanic's  lien  is  subordinate  to  the  prior  incumbrance  as  to  the  entire 
property.4 


Bldg.,  etc.,  Assoc.  v.  Clark,  (Tex.  Civ.  App. 
i8i>6)  33  S.  W.  Rep.  881. 

1.  Priority  of  Mortgage  Continues  as  to  Build- 
ing Partly  Destroyed  and  Reconstructed.  —  Schu- 
lenburg  v.  Hayden,  146  M:>.  583. 

2.  Separate  Sale  and  Removal  of  Improvement 
—  Alabama.  — Turner  v.  Robbins,  78  Ala.  592. 

Indiana.  —  Building,  etc.,  Assoc.  v.  Coburn, 

150  Ind.  684;  Deming-Colborn  Lumber  Co.  v. 
Union  Nat.  Sav.,  etc.,  Assoc.,  151  Ind.  463; 
Stoermer  v.  Peoples  Sav.  Bank,  152  Ind.  104. 

Iowa.  — Luce  v.  Curtis,  77  Iowa  347. 
Mississippi.  —  See   Otley   v.    Haviland,  36 
Miss.  19. 

Missouri.  —  Hicks  v.  Scofield,  121  Mo.  381; 
Earl  v.  Scofield,  121  Mo.  390;  McAdow  v.  Stur- 
tevant,  41  Mo.  App.  220.  See  also  Schulen- 
burg  ^..Hayden,  146  Mo.  583. 

Montana.  — ■  Grand  Opera  House  Co.  v. 
Maguire,  14  Mont.  558;  Johnson  v.  Puritan 
Min.  Co.,  19  Mont.  30. 

South  Dakota. — Laird-Norton  Co.  v.  Herker, 
6  S.  Dak.  509. 

The  Burden  Is  upon  the  Lien  Claimant  asking  a 
separate  sale  of  the  building  for  the  satisfac- 
tion of  his  lien,  to  show  that  the  sale  and  re- 
moval of  the  building  would  be  proper  in  view 
of  all  the  circumstances  of  the  case.  Miller  v. 
Seal,  71  Iowa  392. 

Effect  of  Foreclosure  of  Prior  Incumbrance.  —  A 
mechanic's  lien,  so  far  as  concerns  the  build- 
ing erected  by  the  lienholder,  is  not  impaired 
by  the  foreclosure  of  a  prior  mortgage,  but  the 
buildings  may  be  sold  to  satisfy  the  lien  and 
removed  by  the  purchaser.  Deming-Colborn 
Lumber  Co.  v.  Union  Nat.  Sav.,  etc.,  Assoc., 

151  Ind.  463. 
But  Where  Materials  Are  Furnished  After  a 

Foreclosure  Sale  of  the  premises  under  a  prior 
incumbrance,  the  statute  providing  for  a  sep- 
arate sale  of  the  improvements,  or  a  distribu- 
tion of  the  proceeds  of  the  sale  of  the  land  and 
the  improvements,  has  no  application.  Shep- 
ardsoh  v.  Johnson,  60  Iowa  239. 

3.  Sale  of  Entire  Property  and  Distribution  of 
Proceeds  —Illinois.  —  North  Presb.  Church  v. 
Jevne,  32  111.  220;  Grundeis  v.  Hartwell,  90  111. 
324;  Bradley  v.  Simpson,  93  111.  93. 


Kentucky . —  Grainger  v.  Old  Kentucky  Paper 
Co.,  (Ky.  1899)  49  S.  W.  Rep.  477. 

North  Dakota.  —  Craig  v.  Herzman,  9  N. 
Dak.  140;  Red  River  Valley  Nal.  Bank  v. 
Craig,  181  U.  S.  548,  explaining  James  River 
Lumber  Co.  v.  Danner,  3  N.  Dak.  470. 

Texas.  —  Kahler  71.  Carruthers,  18  Tex.  Civ. 
App.  216;  Land  Mortg.  Bank  v.  Quanah  Hotel 
Co.,  89  Tex.  332.  See  also  Owens  ;'.  Heid- 
breder,  (Tex.  Civ.  App.i8g8)44S.  W.  Rep.  1079. 

Virginia.  —  Fidelity  L.  &  T.  Co.  v.  Dennis, 
92  Va.  504. 

Manner  of  Estimating  Value.  —  Under  the  Vir- 
ginia code,  which  gives  a  preference  to  a  prior 
incumbrance  on  the  land  in  the  distribution 
of  the  proceeds  of  sale  only  to  the  extent  of 
the  value  of  the  land  estimated  exclusive  of 
the  buildings  or  structures,  the  value  of  the 
land  is  to  be  estimated  before  sale,  and  the 
prior  incumbrances  preferred  to  the  extent  of 
the  sum  so  fixed,  and  not  in  proportion  to  the 
ratio  of  this  sum  and  the  total  estimated  value 
of  the  land  with  improvements.  Fidelity  L.  & 
T.  Co.  v.  Dennis,  93  Va.  504. 

Remedy  Where  Owner  Prevents  Removal  of 
Building. —  If  the  owner  wrongfully  prevents 
a  purchaser  at  execuiion  sale  under  the  me- 
chanic's lien  from  removing  the  building,  the 
remedy  is  by  an  action  for  damages.  Seibel 
v.  Siemon,  52  Mo.  363. 

4.  Mechanic's  Lien  Subordinate  Where  Removal 
of  Building  or  Improvement  Impracticable  —  Iowa. 
—  Getchell  v.  Allen,  34  Iowa  559;  O'Brien  v. 
Pettis,  42  Iowa  293;  Neilson  v.  Iowa  Eastern 
R.  Co.,  44  Iowa  71;  Equitable  L.  Ins.  Co.  v. 
Slye,  45  Iowa  615;  Brodt  v.  Rohkar,  48  Iowa 
36;  Bear  v.  Burlington,  etc.,  R.  Co.,  48  Iowa 
619;  Conrad  v.  Starr,  50  Iowa  470;  Waterloo 
First  Nat.  Bank  v.  Elmore,  52  Iowa  541;  Ger- 
man Bank  v.  Schloth,  59  Iowa  316;  Curtis  v. 
Broad  well,  66  Iowa  662;  Miller  v.  Seal,  71 
Iowa  392;  Fletcher  v.  Kelly,  88  Iowa  475; 
Tower  v.  Moore,  104  Iowa  345;  Leach  v. 
Minick,  106  Iowa  437.  See  also  Millard  v. 
West,  50  Iowa  616;  Eagle  Iron  Works  v.  Des 
Moines  Suburban  R.  Co.,  101  Iowa  289. 

Montana.  — Johnson  v.  Puritan  Min.  Co.,  19 
Mont.  30. 
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(3)  E.ffect  of  Destruction  of  Improvements.  —  Where  the  priority  of  the 
mechanic's  lien  extends  only  to  the  improvements,  and  such  improvements 
are  destroyed  by  fire,  the  security  of  the  mechanics  is  lost  except  in  so  far  as 
satisfaction  may  be  had  out  of  the  land  after  the  discharge  of  all  prior  incum- 
brances thereon,1  or  out  of  the  remains  of  the  building.2 

c.  Particular  Incumbrances  Considered  —  (1)  Lien  for  Purchase 
Money.  —  As  a  general  rule  a  lien  for  the  purchase  money  of  land  is  superior 
to  a  mechanic's  lien  for  improvements  made  on  the  land  by  the  vendee,  and  it 
is  immaterial  whether  the  lien  for  the  purchase  money  is  held  by  the  vendor 
or  by  a  third  person  who  advanced  the  purchase  money  to  the  vendee.3 
Accordingly  a  purchase  money  mortgage  given  by  the  vendee  to  the  vendor, 
or  to  a  third  person  advancing  money,  simultaneously  with  the  icceipt  of  the 
title  deed,  is  superior  to  a  mechanic's  lien  for  improvements  previously  made 
on  the  land  by  the  vendee  while  in  possession  under  the  contract  of  sale, 
unless  such  improvements  were  made  with  the  knowledge  and  consent  of  the 
vendor.4 

Vendee  Required  by  Contract  of  Sale  to  Make  Improvements.  —  But  where  by  the  terms 
of  the  sale  the  vendee  is  required  to  make  certain  improvements  upon  the 

Texas.  —  Land  Mortg.  Bank  v.  Quanah 
Hotel  Co.,  89  Tex.  332. 

Washington.  —  St.  Paul,  etc.,  Lumber  Co.  v. 
Bolton,  5  Wash.  763. 

West  Virginia. — Charleston  Lumber,  etc., 
Co.  v.  Brockmyer,  18  W.  Va.  586. 

Wisconsin.  —  Rees  v.  Ludington,  13  Wis. 
276,  80  Am.  Dec.  741. 

Vendor  as  Subsequent  Incumbrancer.  —  See 
Hickox  v.  Greenwood,  94  111.  266. 

4.  Improvements  Made  Before  Conveyance  to 
Vendee  —  Alabama.  —  Birmingham  Bldg.,  etc., 
Assoc.  v.  Boggs,  116  Ala.  587,  67  Am.  St.  Rep. 
147- 

Iowa.  —  Thorpe  v.  Durbon,  45  Iowa  192. 
Kansas.  —  Missouri  Valley  Lumber  Co.  v. 
Reid,  4  Kan.  App.  4. 

Massachusetts.  —  Perkins  v.  Davis,  120  Mass. 
408;  Euridge  v.  Bassett,  136  Mass.  314;  Saund- 
ers v.  Bennett,  160  Mass.  48,  39  Am.  St.  Rep. 
456- 

Minnesota.  —  Moody  v.  Tschabold,  52  Minn. 

5i- 

Missouri.  —  Russell  v.  Grant,  122  Mo.  161, 
43  Am.  St.  Rep.  563;  Steininger  v.  Raeman, 

28  Mo.  App.  594. 
Nevada. —  Virgin  v.  Brubaker,  4  New  31. 
New  Jersey.  —  New  Jersey  Bldg.,  etc.,  Co. 

v.  Bachelor,  54  N.  J.  Eq.  600;  Gibbs  v.  Grant, 

29  N.  J.  Eq.  419;  Clark  v.  Butler,  32  N.  J.  Eq. 
664,  distinguishing  Kitiredge  v.  Neumann,  26 
N.  J.  Eq.  195;  National  Bank  of  Metropolis  v. 
Spiague,  20  N.  J.  Eq.  13;  Strong  v.  Van  Deur- 
sen,  23  N.  J.  Eq.  369;  Macintosh  v.  Thurston, 
25  N.  J.  Eq.  242;  Lamb  v.  Cannon,  38  N.  J.  L. 
362.  See  also  Bradley  v.  Byran,  43  N.  J.  Eq. 
39°- 

Wisconsin.  —  Rees  s.  Ludington,  13  Wis. 
276,  80  Am.  Dec.  471. 

But  see  contra,  Avery  v.  Clark,  87  Cal.  619, 
22  Am.  St.  Rep.  272-  Tanner  v.  Bell,  61  Ga. 

584. 

Mortgage  by  Grantee  under  Deed  Held  in 
Escrow.  —  A  mechanic's  lien  for  buildings 
erected  on  property  for  a  grantee,  under  deeds 
held  in  escrow  until  the  payment  of  the  pur- 
chase money,  takes  precedence  of  a  deed  of 
trust  executed  by  the  grantee  on  the  day  when 
the  deeds  are  taken  out  of  escrow  and  placed 
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1.  Effect  of  Destruction  of  Improvements.— 

Condict  ii.  Flower,  106  111.  105;  Elgin  Lumber 
Co.  v.  Langman,  23  111.  App.  250. 

As  to  the  effect  of  the  destruction  of  the  im- 
provements generally,  see  infra,  this  title, 
Waiver  and  Loss. 

Proceeds  of  Insurance  Policy.  —  The  amount 
of  a  policy  payable  to  a  mortgagee  of  the  land 
is  payable  to  him  under  the  Illinois  statute, 
notwithstanding  the  fact  that  the  mechanic's 
lien  is  superior  to  the  mortgage  as  to  the 
building  destroyed.  Elgin  Lumber  Co.  v. 
Langman,  23  111.  App.  250. 

2.  The  Remains  of  the  Building  after  its  de- 
struction are  still  subject  to  a  mechanic's  lien 
for  the  erection  of  the  building,  and  as  to  them 
the  priority  of  such  lien  over  a  previous  in- 
cumbrance on  the  land  is  not  lost.  McLaugh- 
lin v.  Green,  48  Miss.  175. 

3.  Vendor's  Lien  Superior  to  Mechanic's  Lien 
—  Arkansas.  —  See  Brown  v.  Morison,  5  Ark. 
217. 

Illinois.  —  Wood  v.  Rawlings,  76  111.  206; 
Wing  v.  Carr,  86  111.  347. 

Iozva.  —  Logan  v.  Taylor,  20  Iowa  297;  Car- 
penter v.  Stockwell,  27  Iowa  119;  Thorpe  v. 
Durbon,  45  Iowa  192;  Millard  v.  West,  50 
Iowa  616. 

Kentucky.  —  Orr  v.  Batterton,  14  B.  Mon. 
(Ky.)  81;  Northern  Bank  v.  Deckebach,  83  Ky. 
154;  Cooleyi.  Black,  (Ky.  1899)48  S.  W.  Rep. 
1075. 

Minnesota.  —  Hill  v.  Aldrich,  48  Minn.  73; 
Haupt  Lumber  Co.  v.  Westman,  49  Minn.  397; 
Malmgren  v.  Phinney,  50  Minn.  457;  Miller  v. 
Stoddard,  54  Minn.  486. 

Missouri.  —  Bridwell  v.  Clark,  39  Mo.  170. 

Nebraska.  —  Irish  v.  Lundin,  28  Neb.  84; 
Fuller  v.  Pauley,  48  Neb.  138. 

Ohio.  —  Mutual  Aid  Bldg.,  etc.,  Co.  v. 
Gashe,  56  Ohio  St.  273,  modifying  3  Ohio  Dec. 
647,  6  Ohio  Cir.  Dec.  779,  i8  0hioCir.  Ct.  681. 

Pennsylvania.  —  Campbell's  Appeal,  36  Pa. 
St.  247,  78  Am.  Dec.  375;  Stoner  v.  Neff,  50 
Pa.  St.  258;  Preston  v.  Wolfshafer,  30  Pittsb. 
Leg.  J.  N.  S.  (Pa.)i03._ 

Tennessee.  —  Gillespie  v.  Bradford,  7  Yerg. 
(Tenn.)  168,  27  Am.  Dec.  494;  Leming  v. 
Stephens,  95  Tenn.  444. 
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land  sold,  the  vendor's  Hen  for  the  unpaid  purchase  money  is  postponed  to 
that  of  mechanics  and  others  for  labor  performed  and  materials  employed  in 
making  the  contemplated  improvements.1 

Estoppel  to  Assert  Priority.  —  The  vendor  may  by  his  conduct  become  estopped 
to  assert  the  priority  of  his  lien  over  the  mechanic's  lien,8  but  the  mere  fact 
that  he  knew  that  the  grantee  intended  to  build  upon  the  land  sold  will  not 
work  an  estoppel.3 

(2)  Lien  for  Advances  for  Construction  of  Building.  —  A  lien  secured  by 
mortgage,  deed  of  trust,  or  otherwise,  for  advances  made  or  to  be  made  for 
the  construction  of  a  building  or  other  improvement  on  land,  is  ordinarily 
superior  to  a  mechanic's  lien  subsequently  attaching,  although  some  of  the 
money  may  have  been  advanced  after  the  lien  attached.4 

But  it  is  otherwise  where  it  is  expressly  agreed  that  the  lien  for  advances  shall 
be  postponed  to  all  other  claims,5  or  the  mortgage  does  not  show  any  agree- 
ment to  make  such  future  advances,  nor  name  the  amount  to  which  they  may 
be  made;  6  and  it  has  also  been  held  that  the  holder  of  a  mortgage  to  secure 
future  advances  cannot,  as  against  the  holder  of  a  junior  mechanic's  lien,  claim 
the  benefit  of  the  security  for  optional  advances  made  after  actual  notice  of 
such  lien.7 

(3)  Claim  for  Rents.  —  A  landlord's  claim  for  rents  under  a  lease  providing 


on  record.  Chicago  Lumber  Co.  v.  Dillon,  13 
Colo.  App.  196. 

1.  Improvements  Required  by  Contract  Sale.  — 
Janes  v.  Osborne,  108  Iowa  409;  Bohn  Mfg. 
Co.  v.  Kountze,  30  Neb.  719;  Millsap  v.  Ball, 
30  Neb.  728;  Sheehy  v.  Fulton,  38  Neb.  691,  41 
Am.  St.  Rep.  767;  Ragon  v.  Howard,  97  Tenn. 
334..  To  the  same  effect  see  Thomas  -j.  Hoge, 
58  Kan.  166.  But  see  Irish  v.  O'Hanlon,  34 
Neb.  786;  Preston  v.  Wolfshafer,  30  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  103;  Charleston  Lumber,  etc., 
Co.  v.  Brockmyer,  18  W.  Va.  586.  And  see, 
construing  the  Minnesota  statute,  Nolander  v. 
Burns,  48  Minn.  13;  Hill  v.  Aldrich,  48  Minn. 
73;  Wh'eaton  v.  Berg,  50  Minn.  525;  McCaus- 
land  v.  West  Duluth  Land  Co.,  51  Minn.  246. 

2.  Vendor  May  Become  Estopped  to  Claim 
Priority.  —  Avery  1.  Clark,  87  Cal.  619,  22 
Am.  St.  Rep.  272;  Haupt  Lumber  Co.  v.  West- 
man,  49  Minn  397;  Leonard  v.  Cook,  (N.  J. 
1890)  20  All.  Rep.  855.  See  also  John  Martin 
Lumber  Co.  v.  Howard,  49  Minn.  409;  Bassett 
v.  Menage,  52  Minn.  121;  Lindsley  v.  Parks, 
17  Tex.  Civ.  App.  527;  Bell  v.  Groves,  20 
Wash.  602. 

3.  Mere  Knowledge  of  Grantee's  Intention  to 
Build  Creates  No  Estoppel.  —  Hayes  v.  Fessen- 
den,  106  Mass.  228;  Holmes  v.  Hutchins,  38 
Neb.  601.  See  also  Hoagland  v.  Lowe,  39  Neb. 
397. 

4.  Mortgage  to  Secure  Advances  Superior  to 

lien  —  District  of  Columbia. — -Anglo-Ameri- 
can Sav.,  etc.,  Assoc.  v.  Campbell,  13  App. 
Cas.  (D.  C.)  5S1;  Richards  v.  Waldron,  20  D. 
C.  585. 

Iowa.  —  Kiene  v.  Hodge,  90  Iowa  212; 
Bartlett  v.  Bilger,  92  Iowa  732. 

Kansas.  —  Martsolf  v.  Barnwell,  15  Kan. 
612. 

Maryland.  —  Brooks  v.  Lester,  36  Md.  65. 

Minnesota.  —  Hill  v.  Aldrich,  48  Minn.  73. 

New  York. — See  Stuyvesant  v.  Browning, 
33  N.  Y.  Super.  Ct.  203. 

Pennsylvania.  —  Moroney's  Appeal,  24  Pa. 
St.  373- 


Virginia.  —  Iaege  v.  Bossieux,  15  Gralt. 
(Va.)  83,  76  Am.  Dec.  189. 

Washington.  —  Home  Sav.,  ecc,  Assoc.  v. 
Burton,  20  Wash.  688. 

Wisconsin.  — Winconsin  Planing  Mill  Co.  v. 
Schuda,  72  Wis.  277. 

Canada.  —  Cook  v.  Belshaw,  23  Ont.  545; 
Richards  v.  Chamberlain,  25  Grant  Ch.  (U.  C.) 
402;  Kievell  v.  Murray,  2  Manitoba  209. 

But  see  Evard's  Succession,  6  Rob.  (La.)  333. 
Contra  under  New  Jersey  Statute  of  1879.  — 
Mutual  L.  Ins.  Co.  v.  Walling,  51  N.  J.  Eq.  99. 
Before  the  passage  of  this  act  the  rule  set  out 
in  the  text  prevailed.  Plan  z.  Griffith,  27  N. 
J.  Eq.  207.  See  also  Taylor  v.  La  Bar,  25  N.  J. 
Eq.  222. 

Advances  by  Lessor  under  Agreement  for  Lease. 

—  Where  buildings  are  erected  by  a  person 
holding  an  agreement  for  a  lease  under  which 
the  repayment  of  advances  made  by  the  lessor 
for  the  erection  of  buildings  is  a  condition 
precedent  to  the  execution  of  such  lease,  the 
claim  of  the  lessor  for  such  advances  takes 
precedence  of  a  mechanic's  lien  for  materials 
furnished  under  a  contract  with  the  lessee. 
Mills  v.  Matthews,  7  Md.  315;  Lenderking  z: 
Rosenthal,  63  Md  28. 

Under  the  California  Lien  Law  a  deed  of  trust 
on  a  lot  and  uncompleted  building,  executed 
to  secure  advances  for  the  completion  of  the 
building,  is  subordinate  to  mechanics'  liens 
for  work  done  and  materials  furnished  after 
the  execution  of  the  trust  deed,  where  the 
grantee  knowingly  permitted  the  building  to 
go  on  without  giving  notice  that  he  would  not 
be  responsible  therefor.  Fuquay  v.  Stickney, 
41  Cal.  583. 

5.  Express  Agreement  for  Postponement  of  Lien, 

—  Lee  v.  Gibson,  104  Tenn.  69S.  See  also 
Janes  v.  Osborne,  108  Iowa  409. 

6.  Mortgage  Not  Showing  Agreement  for  Future 
Advances.  —  Balch  v.  Chaffee,  73  Conn.  318. 

7.  Optional  Advances  Made  After  Notice  of 
Mechanic's  Lien.  —  Finlayson  v.  Crooks,  47 
Minn.  74. 
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that  rents  due  and  to  become  due  are  to  be  a  first  lien  upon  the  leased 
premises  is  superior  to  the  lien  of  a  mechanic  who  has  erected  a  building 
upon  the  premises  under  a  contract  with  the  lessee.1 

(4)  Trust  Debt.  —  A  mechanic's  lien  for  work  and  material  upon  a  house 
will  take  precedence  of  a  claim  of  the  widow  of  the  person  for  whom  such 
house  was  erected  against  his  intestate  estate  on  account  of  a  debt  or  trust 
fund.2  ■* 

(5)  Lien  of  E,mployees  on  Property  of  Employers.  —  The  Iowa  statute  pro- 
vides that  when  the  property  of  any  corporation  or  firm  shall  be  put  in  the 
hands  of  a  receiver,  the  debts  owing  to  laborers,  etc.,  for  services  rendered  to 
the  corporation  or  firm,  shall  be  preferred  over  all  other  debts,  and  it  has  been 
held  under  this  statute  that  such  debts  will  be  preferred  to  mechanics'  liens 
acquired  on  the  property  of  the  corporation  or  firm  before  it  became  the 
owner  of  such  property.3 

(6)  Garnishment  of  Amount  Due  Contractor.  —  The  lien  of  a  mechanic  or 
materialman  on  the  amount  due  the  contractor  is  superior  to  that  of  a  garnish- 
ment served  upon  the  owner  by  a  creditor  of  the  original  contractor  where 
such  Hen  attaches  prior  to  that  of  the  garnishment.4  But  it  is  otherwise 
where  the  subcontractor  has  not  perfected  his  lien  prior  to  the  service  of  sum- 
mons in  garnishment.5 

(7)  Assignment  of  Amount  Due  Contractor.  —  As  between  a  subcontractor, 
materialman,  or  other  person  entitled  to  a  mechanic's  lien,  and  a  person  to 
whom  the  contractor  has  assigned  the  amount  due  or  to  become  due  him 
under  the  contract,  it  has  been  held  that  the  latter  is  entitled  to  priority  where 
the  assignment  took  place  before  the  lien  claimants  had  acquired  any  specific 
lien  upon  such  amount.6  On  the  other  hand,  it  has  been  held  in  Kentucky 
that  the  lien  of  mechanics  and  materialmen  against  the  amount  due  the  con- 
tractor is  superior  to  the  claim  of  one  to  whom  the  contractor  has  assigned 
what  is  due  or  may  become  due  to  him  under  the  contract,  the  court  consid- 
ering that  the  assignee  occupies  the  same  position  with  reference  to  the  lien- 
holders  that  the  contractor  would  ; '  and  the  court  of  New  Jersey  has  held 
that  liens  on  the  fund  due  from  the  owner  to  the  contractor  in  favor  of 
equitable  assignees  of  the  contractor  or  of  his  attaching  creditors  all  fasten 
upon  it  as  of  the  date  on  which  they  may  respectively  be  lawfully  charged, 
but  subject  to  the  superior  rights  of  workmen  and  materialmen  whose  inchoate 
liens  relate  back  to  the  beginning  of  the  liability  of  the  owner.8 

(8)  Widow ' s  Alloivance  or  Right  of  Dower.  —  A  widow's  allowance,9  or 

1.  Priority  of  Claim  for  Rent.  —  Young  v.  H  un  (N.  Y.)  419;  Anly  v.  Holy  Trinity  Church, 
West  Side  Hotel  Co.,  2  Ohio  Dec.  140,  6  Ohio  3  Manitoba  193,  reversiiig  2  Manitoba  248.  See 
Cir.  Dec.  63,  9  Ohio  Cir.  Ct.  127.  also  Forhan  v.  Lalonde,  27  Grant  Ch.  (U.  C.) 

2.  Boynton  v.  Westbroolc,  74  Ga.  68.  600.    Compare  Develin  v.  Mack,  2  Daly  (N. 

3.  Priority  of  Employees'  Liens  on  Property  of  Y.)  94. 

Employers. —  Haw  v.  Burch,  no  Iowa  234.  A  Receiver  appointed  in  supplementary  pro- 

4.  Subcontractor's  Lien  Superior  to  Garnishment.  ceedings  instituted  by  a  creditor  of  the  original 
—  Tuttle  v.  Montford,  7  Cal.  358;  Schradsky  contractor  has  a  superior  title  to  the  holder  of 
v.  Dunklee,  9  Colo.  App.  394;  Finck,  etc.,  a  mechanic's  lien  filed  after  the  commence- 
Lumber  Co.  v.  Mehl^r,  102  Ky.  in;  Jones  v.  ment  of  the  proceedings  though  before  the  ap- 
Holy  Trinity  Church,  15  Neb.  81.  See  also  pointmeni  of  the  receiver.  McCorkle  v.  Heir- 
Thomas  Roberts  Stevenson  Co.  v.  Guenther,  man,  117  N.  Y.  297,  reversitig  (Supm.  Ct.  Gen. 
190  Pa.  St.  628.  T.)  22  N.  Y.  St.  Rep.  519.    But  see  contm, 

5.  Subcontractor's  Lien  Inferior  to  Garnishment  Deady  v.  Fink,  (N.  Y.  City  Ct.  Tr.  T.)  5  N.  Y. 
Previously  Attaching.  —  Conboy  v.  Fricke,  50  Supp.  3. 

Ala.  414;  Cahoon  v.  Levy,  6  Cal.  295,  10  Cal.  7.  Kentucky  Rule. — Roe  v.  Scanlan,  98  Ky. 

216;  Brennan  v.  Marsh,  10  Cal.  435;  Bell  v.  24. 

Burke,  89  Ga.  772;  Nesbitt  v.  Dickover,  22  111.  8.  New  Jersey  Rule.  —  Donnelly  v.  Johnes.  58 

App.  140;  Meir  v.  Lewis,  10  Ky.  L.  Rep.  773;  N.  J.  Eq.  442.    See  also  Booth  v.  Kiefer,  (N.  J. 

McCullom  v.  Richardson,  2  Handy  (Ohio)  274;  1900)  47  All.  Rep.  12. 

Coleman    v.  Oregonian  R.  Co.,  25   Oregon  9.  Widow's  Allowance  Superior  to  Mechanic's 

286;  Dorestan  v.  Krieg,  66  Wis.  604.  Lien.  —  Hildebrand's  Appeal,  39  Pa.  St.  133; 

6.  When  Assignee  Entitled  to  Priority.  —  Enos  v.  Brant,  24  Pa.  Co.  Ct.  416.  See  the  title 
Stevens  v.  Ogden,  130  N.  Y.  iS2,  reversing  54  Allowances,  vol.  2,  p.  169. 
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her  right  of  dower  in  her  husband's  real  estate,  is  superior  to  a  mechanic's  lien 
arising  under  a  contract  with  the  husband.1 

(9)  Conveyances.  —  The  rules  of  priority  between  mechanics'  liens  and 
other  liens  and  incumbrances  apply  also  to  conveyances  of  the  property 
affected.*  Thus  the  rights  of  the  holder  of  a  mechanic's  lien  are  usually  con- 
sidered to  be  superior  to  those  of  a  person  to  whom  the  property  is  conveyed 
after  the  lien  has  attached,3  and  this  rule  has  been  applied  even  as  against  a 


1.  Dower  Right  Superior  to  Mechanic's  Lien.  — 
Schaeffer  v.  Weed,  8  111.  511;  Gove  v.  Gather, 
23  111.  634,  76  Am.  Dec.  711;  Pifer  v.  Ward,  8 
Blackf.  (Ind.)  252;  Bishop  v.  Boyle,  9  Ind.  169, 
68  Am.  Dec.  615;  Mark  v.  Murphy,  76  Ind. 
534.  See  Iaege  Bossieux,  15  Gratt.  (Va.)  83, 
76  Am.  Dec.  189.  Contra,  Nazareth  Literary, 
etc.,  Institute  v.  Lowe,  1  B.  Mon.  (Ky.)  257, 
approved 'and  followed  in  Boynton  v.  Westbrook, 
74  Ga.  69.  See  the  title  Dower,  vol.  10,  pp. 
153,  154- 

2.  Rules  of  Priority  Applicable  to  Conveyances. 

—  Fleming  v.  Bumgarner,  29  Ind.  424;  Kel- 
lenberger  v.  Boyer,  37  Ind.  188;  Warden  v. 
Sabins,  36  Kan.  165;  Waldo  v.  Walters,  17 
Ind.  534;  Jeffersonville  Water  Supply  Co.  v. 
Riter,  138  Ind.  170. 

3.  Rights  of  Lienholder  Superior  to  Those  of 
Subsequent  Purchaser  —  Arkansas.  —  Brown  v. 
Buck,  54  Ark.  453. 

California.  —  Hotaling  v.  Cronise,  2  Cal.  60; 
McGreary  v.  Osborne,  9  Cal.  119. 

Colorado.  —  Mellor  v.  Valentine,  3  Colo.  255. 

Illinois.  —  Ellett  v.  Tyler,  41  III.  449;  Clark 
v.  Moore,  64  111.  273;  Work  v.  Hall,  79  111.  196; 
Austin  v.  Wohler,  5  111.  App.  300;  Cox  v. 
Colles,  17  III.  App.  503;  Bennitt  v.  Wilming- 
ton Star  Min.  Co.,  18  111.  App.  17,  affirmed  119 
111.  9;  West  v.  Pullen,  88  111.  App.  620.  See 
also  Kidder  7'.  Aholtz,  36  111.  478;  Chicago 
Artesian  Well  Co.  v.  Corey,  60  111.  73 ;  Paddock 
v.  Stout,  121  111.  571,  affirming  Stout  v.  Sower, 

22  111.  App.  65. 

Indiana.  —  Conlee  v.  Clark,  14  Ind.  App. 
205.  See  also  Ainsworth  v.  Atkinson,  14  Ind. 
538;  Marvin  v.  Taylor,  27  Ind.  73. 

Iowa.  — Shields  v.  Keys,  24  Iowa  298.  See 
also  Burdick  v.  Moulton,  53  Iowa  761. 

Kentucky.  —  See  Glenn  z:  Coleman,  3  B. 
Mon.  (Ky.)  133;  Houston  v.  Long,  (Ky.  1893) 

23  S.  W.  Rep.  586,  15  Ky.  L.  Rep.  721. 
Louisiana.  —  Diggs  v.  Green,  15  La.  416. 
Maryland  — Jean  v.   Wilson,  38  Md.  288; 

Miller  v.  Barroll,  14  Md.  173.  See  also  Ort- 
wine  v.  Caskey,  43  Md.  134. 

Massachusetts. — Gale  Blaikie,  126  Mass. 
274;  Amidon  v,  Benjamin,  126  Mass.  276;  Col- 
lins v.  Patch,  156  Mass.  317;  Dodge  v.  Hall, 
168  Mass.  435. 

Michigan.  —  See  Mouat  v.  Fisher,  104  Mich. 
262. 

Minnesota. — See  King  v.  Smith,  42  Minn. 
286. 

Missouri.  —  See  Williams  r\  Chicago,  etc., 
R.  Co.,  112  Mo.  463,  34  Am.  St.  Rep.  403;  Mc- 
Adow  v.  Sturtevant,  41  Mo.  App.  220. 

Nebraska.  —  Doolittle  v.  Plenz,  16  Neb.  153. 

New  Jersey  —  Edwards  v.  Derrickson,  28  N. 
J.  L.  39;  Gordon  v.  Torrey,  15  N.  J.  Eq.  112, 
82  Am.  Dec.  273. 

Neiv  York.  —  Blauvelt  v.  Woodworth,  31  N. 
Y.  285;  Paine  v.  Bonney,  4  E.  D.  Smith  (N. 
Y.)  734- 


North  Carolina.  —  Burr  v.  Maultsby,  99  N. 
Car.  263,  6  Am.  St.  Rep.  517.  See  also  Mc- 
Neal  Pipe,  etc.,  Co.  v.  Howland,  111  N.  Car. 

615. 

Ohio. — Ambrose  v.  Woodmansee,  27  Ohio 

St.  147. 

Pennsylvania.  —  See  Fourth  Ave.  Baptist 
Church  v.  Schreiner,  88  Pa.  St.  124;  Pennock 
v.  Hoover,  5  Rawle  (Pa.)  291;  Wingert  v. 
Stone,  142  Pa.  St.  258. 

Tennessee.  —  Weller  v.  McNabb,  4  Sneed 
(Tenn.)  422;  Green  v.  Williams,  92  Tenn.  220. 

Texas. —  Michigan  Sav.,  etc.,  Assoc.  v. 
Atlebery,  16  Tex.  Civ.  App.  222.  See  also 
Baxter  Lumber  Co.  v.  Nickell,  (Tex.  Civ.  App. 
1900)  60  S.  W.  Rep.  450. 

Wisconsin.  —  Smith  v.  Shell  Lake  Lumber 
Co.,  68  Wis.  92.  Hewett  v.  Currier,  63  Wis. 
386.  See  also  Rice  v.  Hall  41  Wis.  453;  Crocker 
v.  Currier,  65  Wis.  662. 

Where  the  Contract  of  Sale  Requires  the  Vendor 
to  Complete  a  Building  tlien  under  way,  a 
mechanic's  lien  may  be  enforced  against  the 
purchaser,  for  by  entering  into  the  contract  he 
has  given  the  consent  to  the  erection  of  the 
building  required  by  statute  in  order  to  charge 
him  with  a  lien.  Erdman  v.  Moore,  58  N.  J. 
L.  445- 

Purchaser  May  Avail  Himself  of  Defenses  Exist- 
ing in  Favor  of  Vendor.  —  See  Cox  v.  Colles,  17 
111.  App.  503;  Jones  v.  Manning,  (Supm.'Ct. 
Gen.  T.)  6  N.  Y.  Supp.  338,  53  Hun  (N.  Y.)  631. 

No  Personal  Liability  of  Purchaser.  —  Work  v. 
Hall,  79  III.  196.  See  also  Jones  v.  Manning, 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  338,  53 
Hun  (N.  Y.)  631. 

The  Lienholder  Need  Not  First  Exhaust  His 
Remedy  Against  the  Vendor  where  the  purchaser 
has  assumed  the  mechanic's  lien  and  agreed 
to  save  the  vendor  harmless  therefrom.  Cul- 
lers v.  Greenville  First  Nal.  Bank,  (Tex.  Civ. 
App.  1894)  29  S.  W.  Rep.  72. 

Conveyance  from  and  Reconveyance  to  Original 
Owner  Does  Not  Affect  Lien,  —  Gordon  v.  Torrey, 
15  N.  J.  Eq.  112,  82  Am.  Dec.  273. 

Where  a  Mechanic's.  Lienholder  Joins  in  a  Deed 
conveying  the  premises  to  a  third  person  and 
expressly  transfers  and  releases  all  the  inter- 
est which  he  has  in  the  property  individually, 
his  lien  on  such  property  no  longer  exists  and 
cannot  be  ihereafter  asserted  to  the  prejudice 
of  the  vendees.  Alexander  v.  Slavens,  7  B. 
Mon.  (Ky.)  351. 

A  Conveyance  Intended  as  a  Mortgage  does  not 
prevent  a  mechanic's  lien  from  subsequently 
attaching  lo  the  equitable  interest  of  the  origi- 
nal owner.  McAulev  v.  Mildrum,  1  Daly  (N. 
Y.)  396. 

A  Retroactive  Li«n  Statute  cannot  affect  the 
rights  of  one  who  purchased  the  property  in 
good  faith  and  for  value  at  a  time  when  it  was 
free  from  any  lien.  Bolton  v.  Johns,  5  Pa.  St. 
145,  47  Am.  Dec.  404. 
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bona  fide  purchaser  for  value  without  notice,1  though  in  some  jurisdictions 
such  a  purchaser  is  protected.2  Where,  however,  under  the  statute,  the  lien 
of  the  mechanic  does  not  attach  until  the  filing  of  his  notice,  account,  or  state- 
ment of  claim,  his  lien  is  postponed  to  a  conveyance  of  the  property  prior  to 
such  time  though  after  the  commencement  of  the  building  or  the  furnishing 
of  the  labor  or  materials.3 

Different  Rules  as  to  Building  and  Land.  —  In  Mississippi  it  has  been  held  that  if 
the  land  on  which  a  building  has  been  erected  is  sold  to  a  purchaser  who  buys 
in  good  faith  for  value  and  without  notice,  he  takes  the  land  discharged  of 
the  mechanic's  lien,  but  the  lien  is  preserved  in  full  force  and  unimpaired  as 
against  the  building.4 

4.  Burden  of  Proof  as  to  Priority.  ■ —  Persons  asserting  a  mechanic's  lien  upon 
property,  and  claiming  priority  over  mortgagees  and  others  who  have  acquired 
interests  in  the  property,  must  furnish  strict  proof  of  all  that  is  essential  to 
the  creation  of  the  lien  and  the  establishment  of  its  priority. 

5.  Junior  Creditors  Cannot  Force  Claimant  to  Resort  to  Any  Particular  Property. 
—  Where  the  lien  of  a  machinist  binds  the  premises  to  which  the  machinery 
was  attached,  as  well  as  the  machinery,  and  the  premises  are  not  the  property 


Purchaser  Before  Right  to  Assert  Lien  Accrued. 

—  In  the  District  of  Columbia  a  mechanic's  lien 
may  be  enforced  as  against  a  person  who 
purchased  the  property  after  the  contract  for 
the  improvements  was  made  with  the  original 
owner,  though  before  the  ri gh t  to  assert  a  lien 
accrued.  Letter  v.  Foisberg,  I  App.  Cas.  (D. 
C.)  36. 

Assignment  for  Benefit  of  Creditors  Cannot  Pre- 
vent Attaching  of  Lien.  —  Crump  v.  Gill,  9 
Phila.  (Pa.)  117,  30  Leg.  Int.  (Pa.)  116. 

A  Judicial  or  Execution  Sale  of  the  premises 
may  defeat  the  lien.  See  Durham  v.  Mayo, 
32  Ga.  192.  So  a  sale  under  a  decree  in  a  suit 
to  foreclose  the  lien  operates  as  a  satisfaction. 
Major  v.  Collins,  17  III.  App.  244. 

1.  Rule  Applied  as  Against  Purchaser  for  Value 
Without  Notice.  —  Burr  v.  Maultsby,  99  N. 
Car.  263,  6  Am.  St.  Rep.  517. 

2.  Bona  Fide  Purchaser  for  Valuable  Considera- 
tion and  Without  Notice  Protected.  —  Nunes  :'. 
Wellisch,  12  Bush  (Ky.)  363;  Kentucky  Bldg., 
etc.,  Assoc.  v.  Kister,  101  Ky.  321;  Foushee  r. 
Grigsby,  12  Bush(Ky.)  75.  See  also  Burdick 
v.  Moulton,  53-Ioiva  761;  Gere  v.  dishing,  5 
Bush  (Kv.)  304;  Thomas  v.  Hinkle,  126  Pa.  St. 
478,  24  W.  X.  C.  (Pa.)  119. 

Purchasers  Must  Ascertain  Whether  Property  Is 
Encumbered  with  Mechanics'  Liens.  —  Clark  v. 
Moore,  64  III.  273. 

When  Actual  Notice  Necessary.  —  Foushee  v. 
Grigsby,  12  Bush  (Ky.)  75. 

A  Purchaser  of  Property  upon  Which  a  Me- 
chanic's Lien  Is  Filed  Is  Chargeable  with  Notice 
thereof  by  virtue  of  the  mechanic's  lien  statute 
itself,  wiihout  the  filing  of  a  notice  of  lis  fen- 
dens.  Empire  Land,  etc.,  Co.  v.  Engley,  18 
Colo.  388. 

A  Mortgagee  Is  a  Purchaser  Within  the  Mean- 
ing of  the  Kentucky  Statute  for  the  protection  of 
bina  fide  purchasers  for  valuable  consideration 
without  actual  or  constructive  notice.  Ken- 
tucky Bldg.,  e(c.  Assoc.  v.  Kister,  101  Ky. 
321.  See  also  Gere  v.  Cushing,  5  Bush  (Ky.) 
304;  Foushee  v.  Grigsby,  12  Bush  (Ky.)  75. 

3.  Mechanic's  Lien  Subordinate  to  Conveyances 
Prior  to  Filing  Notice  or  Statement.  —  Loring  v. 
Flora,  24  Ark.  151;  Tiley  v.  Thousand  Isiand 


Hotel  Co.,  9  Hun  (X.  Y.)424;  Noyes  v.  Burton, 
29  Barb.  (X.  Y.;63i;  Ernst  s.  Reed,  49  Barb. 
(X.  Y.)  367;  Quimby  v.  Sloan,  (C.  PI.  Gen.  T.) 
2  Abb.  Pr.  (X.  Y.)  93:  Meyers  v.  Bennett,  7 
Daly  (N.  YO471;  Brown  v.  Zeiss,  9  Daly  (X. 
Y.)  242;  Sinclair  v.  Fitch,  3  E.  D.  Smith  (N. 
Y.)  677;  Cox  v.  Broderick,  4  E.  D.  Smith 
(X.  Y.)  721;  Parsons  v.  Moses,  (Supm.  Ct. 
App.  Div.)  57  X.  Y.  Supp.  727. 

Mechanic's  Lien  Subordinate  to  Conveyance  Made 
Before  Notice  Filed,  but  Not  Recorded  until  After- 
wards. —  Quimby  v.  Sloan,  (C.  PI.  Gen.  T.)  2 
Abb.  Pr.  (X.  Y.)  93.  Under  New  York  Laws 
1897,  c.  418,  §  13,  the  rule  is  otherwise. 

A  Conveyance  Improperly  Recorded  Because  In- 
sufficiently Acknowledged  is  inferior  to  a  me- 
chanic's lien  filed  after  such  recording, 
although  the  claimants  had  constructive  notice 
of  such  conveyance.  Lemmer  v.  Morison,  89 
Hun  (X.  Y.)  277. 

Fraudulent  Conveyances  Cannot  Defeat  Lien.  — 
Jones  v.  Mt.  Zion  Church,  30  La.  Ann.  713; 
Gross  7/.  Daly.  5  Daly  (X.  Y.)  540;  Meehan  v. 
Williams,  (C.  PI.  Gen.  T.)  36  How.  Pr.  (X.  Y.) 
73;  Xevv  York  Lumber,  etc.,  Co.  v.  Seventv- 
Third  St.  Bldg.  Co.,  5  X.  Y.  App.  Div.  87. 
See  also  Quimby  v.  Sloan,  (C.  PI.  Gen.  T.)  2 
Abb.  Pr.  (X.  Y.)  93. 

Effect  of  Purchaser's  Knowledge  of  Mechanic's 
Claim.  —  In  New  York  it  has  been  held  that  a 
conveyance  made  prior  to  the  time  of  filing 
notice  of  a  mechanic's  lien  has  priority  over 
such  lien,  though  the  purchaser  had  knowledge 
of  the  amount  due  to  the  lien  claimant  and  the 
premises  were  conveyed  subject  to  the  pay- 
ment thereof.  Sinclair  v.  Fitch,  3  E.  D.  Smith 
(X.  Y.)  677.  But  compare  Crombie  v.  Rosen- 
stock,  (X.  Y.  Super.  Ct.  Spec.  T.)  19  Abb.  X. 
Cas.  (X.  Y.)  312. 

4.  Lien  Preserved  as  to  Building,  but  Lost  as  to 
Land.  —  Buchanan  v.  Smith,  43  Miss.  go. 

5.  What  Lien  Claimant  Must  Prove.  —  Davis 
v.  Alvord,  94  U.  S.  545;  Leftwich  Lumber  Co. 
v.  Florence  Mut.  Bldg.,  etc.,  Assoc.,  104  Ala. 
584:  Dierks  v.  Walrod,  66  Iowa  354.  See  also 
Cushwa  v.  Improvement,  etc.,  Assoc.,  45  W. 
Va.  490.  But  compare  Harmon  v.  Ashmead, 
68  Cal.  321. 
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of  the  debtor  but  of  his  lessor,  other  creditors  of  the  common  debtor  whose 
liens  or  claims  are  junior  to  that  of  the  machinist  have  no  right  to  force  the 
machinist  to  resort  to  the  realty  for  satisfaction,  in  order  to  leave  the  proceeds 
of  the  machinery  (sold  as  personalty)  to  be  applied  to  debts  of  inferior  dignity 
in  favor  of  such  creditors.1 

6.  Waiver  and  Loss  of  Priority.  —  The  holder  of  a  mechanic's  lien  may  waive 
his  priority  over  incumbrances  junior  to  his  lien,  or  by  his  conduct  lose  or 
become  estopped  to  assert  such  priority.2  And  conversely  the  holder  of  an 
incumbrance  prior  to  the  mechanic's  lien  may  waive  or  lose  his  precedence.3 

Clear  Proof  Required.  —  But  the  priority  will  not  be  considered  lost  in  the 
absence  of  clear  proof  of  facts  constituting  a  waiver  or  estoppel.4 

7.  Redemption  from  Prior  Incumbrances.  —  The  holder  of  a  mechanic's  lien 
may,  it  has  been  held,  redeem  the  property  from  prior  incumbrances,  or 
judicial  or  execution  sales,5  but  cannot  compel  the  holders  of  prior  incum- 
brances to  redeem  as  against  his  lien.6 

XVIII.  Indemnity  Against  Liens — 1.  In  General. —  It  is  by  no  means 
unusual  for  the  contractor  to  give  to  the  owner  or  some  other  person  interested 
in  the  premises  a  bond  or  undertaking  conditioned  to  indemnify  him  against 
claims,  liens,  etc.,  arising  out  of  the  work  to  be  done  by  such  contractor.' 

2.  Intention  to  Indemnify  Must  Appear.  —  While  it  is  not  necessary  that  the 
intention  to  indemnify  should  be  expressed  in  any  particular  terms,  such 
intention  must  clearly  appear.8 

3.  Validity  of  Indemnity  Bond  or  Undertaking  —  a.  CONSIDERATION.  — 
A  contractor's  bond  of  indemnity  against  liens  must,  like  other  engagements, 
have  a  consideration  to  support  it,9  and  it  has  been  held  that  no  action  can 
be  maintained  against  a  surety  on  such  a  bond  given  after  the  execution  of 
the  contract  and  commencement  of  the  work,  unless  the  bond  is  supported  by 
some  new  consideration,10  or  is  given  pursuant  to  an  antecedent  promise,  in 

1.  Loudon  v.  Coleman,  62  Ga.  146.  mechanic's  lien.    Wetmore  v.  Marsh,  81  Iowa 

2.  Loss  of  Priority  by  Waiver  or  Estoppel.  —  677. 

Commercial  Loan,  etc.,  Assoc.  v.   Trevette.  3.  Agreement  to  Subordinate  Mortgage  to  Cost 

160  111.  390,  reversing  58  111.  App.  656,  Ponder  of  Building.  —  Cummings  v.  Emslie,  49  Neb. 

v.  Safety  Bldg.,  etc.,  Co.,  (Ky.  1900)  59  S.  W.  485. 

Rep.  858;  Wast  v.  Klotz,  37  Ohio  St.  420;  4.  Clear  Proof  of  Waiver  or  Estoppel  Required. 

Cain  v.  Texas  Bldg.,  etc.,  Assoc.,  21  Tex.  Civ.  —  Montgomery  v.  Allen,  (Ky.  1899)  53  S.  W. 

App.  61.    See  also  Southern  Bldg.,  etc,  Assoc.  Rep.  813. 

v.  Bean,  (Tex.  Civ.  App.  1899)49  S.  W.  Rep.  5.  Right  of  Redemption. —  Paddack  v.  Staley, 

910.  13  Colo.  App.  363;  Card  v.  Quinebaug  Bank, 

Lien  Claimant  May  Lo3e  Priority  by  Express  23  Conn.  352;  Jones  v.  Hartsock,  42  Iowa  147; 

Agreement.  —  Sheldon  v.   Palliser,   23  N.  Y.  Phelps  v.  Pope,  53  Iowa  691. 

App.  Div.  191;  Lee  v.  Gibson,  104  Tenn.  698.  6.  Prior  Incumbrancers  Cannot  Be  Compelled  to 

See  also  Phillips  v.  Gilbert.  2  MacArthur(D.  Redeem  as  Against  Mechanic's  Lien.  —  Card  v. 

C.)  415;  Potvin  v.  Denny  Hotel  Co.,  9  Wash.  Quinebaug  Bank,  23  Conn.  352. 

316.    But  the  waiver  will  exlend  only  to  rights  7.  For  a  General  Discussion  of  contracts  or 

expressly  covered  by  the  agreement.    Sankey  bonds  of  indemnity,  see  the  title  Indemnity 

v.  Burton,  196  Pa.  St.  504.  Contracts,  vol.  16,  p.  167. 

Priority  Lost  by  Failure  to  Assert  It.  —  Bastien  A  Materialman  May  Have  a  Lien  notwith- 

v.  Barras,  (N.  Dak.'igao)  84  N.  W.  Rep.  559;  standing  a  provision  in  the  building  contract 

Cornelius  v.  Uhler,  2  Browne  (Pa.)  229.  by  which  the  contractor   undertakes  to  in- 

Priority  Lost  by  Enforcing  Lien  Without  Mak-  demnify  the  owner  against  liens  for  materials, 

ing  Junior  Incumbrancer  a  Party.  —  Deming-Col-  Whittier  v.  Wilbur,  48  Cal.  175.    See  also 

born  Lumber  Co.  v.  Union  Nat.  Sav.,  etc.,  Carter  v.  Martin,  22  Ind.  App.  445. 

Assoc.,  151  Ind.  463;  Union  Nat.  Sav.,  etc.,  8.  Bond  Intended  for  Indemnity. —  McRae  v. 

Assoc.  v.  Helberg,  152  Ind.  139;  [lusted  v.  University  of  South,  (Tenn.  Ch.  1898)  52  S.  W. 

National  Home  Bldg.,  etc..  Assoc.,  152  Ind.  Rep.  463. 

698.    But  see  Real  Estate  Invest.  Co.  v.  Hasel-  Contract  Held  Not  to  Impose  Duty  of  Indemnify- 

line,  53  Mo  App.  303.  ing.  —  Gato  v.  Warrington,  37  Fla.  542. 

L033  of  Priority  by  Improper  Procedure  to  En-  9.  Sufficiency  of  Consideration.  —  See  W infield 

force   Lien.  —  State    v.   Drew,  43    Mo.  App.  v.  Paulus,  etc.,  Architectural  Co.,  77  Mo.  App. 
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A  Contract  Between  the  Junior  Incumbrancer  10,  When  New  Consideration  Necessary. —  Ring 
and  a  Third  Person  to  which  the  lien  claimant  is  v.  Kelly,  10  Mo.  App.  411.  See  also  Oberbeck 
not  a  party  cannot  affect  the  priority  of  the         Mayer,  59  Mo.  App.  289. 
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which  case  this  is  a  sufficient  consideration  to  support  it  and  no  new  con- 
sideration is  necessary.1 

b.  Effect  of  Invalidity  of  Building  Contract.  —  A  bond  given  by 
a  contractor  to  the  owner  of  a  building  guaranteeing  that  the  house  to  be 
constructed  by  the  contractor  shall  be  delivered  to  the  owner  free  from  all 
liens  which  might  arise  from  or  be  filed  against  the  building  on  account  of 
material  or  labor  furnished  by  the  contractor  and  used  in  or  about  said  struc- 
ture, is  valid  and  binding  upon  the  sureties  notwithstanding  the  fact  that  the 
building  contract  is  void  because  the  statutory  requirements  in  reference  to 
the  filing  thereof  for  record  had  not  been  complied  with,  where  the  contractor 
actually  constructed  the  building.2 

c.  Effect  of  False  Representations  of  Contractor  to  Subcon- 
tractors Signing  Bond.  —  An  indemnity  bond  signed  by  subcontractors  is 
not  invalidated  by  the  fact  that  the  contractor  represented  to  those  by  whom 
the  bond  was  signed  that  it  would  not  be  binding  unless  all  the  subcontractors 
signed  it,  which  was  not  done,  where  the  contractor  in  procuring  the  bond  did 
not  act  as  the  agent  of  the  owner,  and  the  owner  had  no  knowledge  of  the 
representations  so  made  by  him.3 

4.  Right  of  Indemnitors  to  Acquire  Lien  —  a.  Principals.  —  In  Rhode  Island 
it  has  been  held  that  contractors  are  not  estopped  from  maintaining  their 
petition  for  a  mechanic's  lien  by  the  fact  that  they  have  given  the  owner  a 
bond  to  duly  perform  their  contract  and  save  him  harmless  "  from  any  and 
all  mechanics'  liens,  in  any  manner  arising  out  of  said  contract  "  or  out  of 
their  "  acts  or  omissions  in  connection  therewith,"  and  "  from  all  damages, 
expenses,  costs,  charges,  judgments,"  etc.,  on  account  of  any  liens  "  arising 
from  or  growing  out  of  said  contract;  "  for  such  bond  is  given  to  protect  the 
owner  from  the  contractor's  default,  not  to  release  him  from  the  consequences 
of  his  own.4  But  in  Maryland  a  contractor  who  has  in  accordance  with  his 
contract  given  the  owner  a  bond  "as  a  bar  against  liens"  has  been  considered 
to  have  thereby  waived  his  right  to  a  lien.5 

b.  Sureties.  —  In  some  jurisdictions  the  courts  have  denied  outright  that 
the  sureties  on  the  indemnity  bond  of  a  contractor  could  acquire  any  lien 
whatever  for  labor  or  materials  furnished  by  them  to  such  contractor,6  while 
in  others  it  is  considered  that  a  surety  may  acquire  a  lien,7  even  though  its 

1.  Bond  Given  Pursuant  to  Antecedent  Promise.  formed  Church,  15  Phila.  (Pa.)  300,  39  Leg. 
—  Oberbeck  v.  Mayer,  59  Mo.  App.  289.  See  Int.  (Pa.)  118;  Spears  v.  Lawrence,  10  Wash, 
also  Ring  :'.  Kelly,  10  Mo.  App.  411.  See  gen-  368,  45  Am.  St.  Rep.  789;  Stephens  v.  Elver, 
erally  the  title  Consideration,  vol.  6,  p.  667.  101  Wis.  392;  Interior  Woodwork  Co.  v.  Pras- 

2.  Effect  of  Invalidity  of  Building  Contract. — ■  ser,  108  Wis.  557.  See  also  Benedict  v.  Hood, 
McMenomy  v.  White,  115  Cal.  339;  Summer-  134  Pa.  St.  289,  19  Am.  St.  Rep.  698;  Gordon 
ton  v.  Hanson,  117  Cal.  252;  Blyth  v.  Robin-  v.  Norton,  9  Pa.  Dist.  29,  23  Pa.  Co.  Ct.  158. 
son,  104  Cal.  239;  Kiessig  v.  Allspaugh,  91  7.  Cases  Affirming  Eight  of  Surety  to  Acquire 
Cal.  234,  99  Cal.  452,  overruling  Schallert-  Lien. —  Blyth  -•.  Tone,  (Cal.  1894)  38  Pac.  Rep. 
Ganahl  Lumber  Co.  v.  Neal,  90  Cal.  213.  639;  Allen  v.  Lincoln,  9  Hawaii  3Q4;  Dietz  v. 

3.  When  Bond  Not  Invalidated  hy  False  Eepre-  Leete,  28  Mo.  App.  540;  Zarrs  v.  Keck,  40 
sentations  of  Contractor. —  Bugger  v.  Creswell,  Neb.  456;  Atlantic  Coast  Brewing  Co.  v.  Don- 
(Pa.  1888)  12  Atl.  Rep.  829.  nelly,  59  N.  J.  L.  48;  Atlantic  Coast  Brewing 

4.  Contractors  May  Acquire  Lien  Notwithstand-  Co.  v.  Clement,  59  N.  J.  L.  438.  See  also 
ing  Bond  of  Indemnity.  —  Basselt  v.  Sivarts,  17  Hartman  v.  Berry,  56  Mo.  487;  Hayden  v. 
R.  F.  215.  Wulfing,  19  Mo.  App.  354. 

5.  Giving  Indemnity  Bond  a  Waiver  of  Lien.  —  Indemnity  Against  Any  Claim  Exceeding  Con- 
Pinning  v.  Skipper,  71  Md.  347.  tract  Price. — ■  Wheiea  materialman  is  a  surety 

As  to  waiver  of  the  lien  generally,  see  infra,  on  a  bond  given  by  the  contractor  to  the  owner 

this  title.  Waiver  and  Loss.  which  binds  the  obligors  to  save  and  keep  the 

As  to  contracts  inconsistent  with  the  exist-  owner  harmless  against  any  actions,  etc.,  by 

ence  of  a  lien,  see  supra,  this  title,  Contract  reason  of  any  claim  growing  out  of  the  build- 

under  Wliich  Lien  Acquired.  ing  except  the  sum  agreed  to  be  paid  the  con- 

6.  Bight  of  Surety  to  Acquire  Lien  Denied. —  tractor,  such  bond  being  expressly  stated  to 
Herrell  v.  Donovan,  7  App.  Cas.  (D.  C.)  322;  be  one  of  indemnity  and  independent  of  any 
Aikens  v.  Frank,  21  Mont.  192;  Rynd  v.  Pitts-  question  of  the  validity  of  the  building  con- 
burg  Natatorium,  173  Pa.  St.  237,  37  W.  N.  C.  tract,  and  containing  a  provision  that  the 
(Pa.)  551;  Given  v.  German  Evangelical  Re-  terms  of  the  contract  might  be  changed  with- 
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acquisition  or  enforcement  gives  the  owner  a  corresponding  right  of  action 
against  him; 1  and  the  latter  view  would  seem  to  be  the  more  equitable  one, 
because,  were  one  of  several  sureties  to  be  held  deprived  of  the  right  to  file  a 
lien,  he  would  thereby  lose  his  right  to  contribution  from  his  cosureties.2 

5.  What  Constitutes  Breach  —  a.  In  General.  —  In  order  to  support  a 
recovery  on  an  indemnity  bond,  the  breach  assigned  must  be  the  same  as  that 
for  which  the  contractor  and  his  sureties  became  responsible.3  Therefore 
what  constitutes  a  breach  is  a  matter  which  must  necessarily  depend  upon  the 
terms  of  the  particular  bond  in  question.4  Thus  where  the  bond  is  given  for 
indemnity  against  liability  there  is  a  breach  as  soon  as  any  liens  have  been 
filed  against  the  property;5  while,  on  the  other  hand,  where  the  indemnity  is 
against  damages,  which  is  the  strict  bond  or  contract  of  indemnity,  the  mere 
filing  of  a  lien  is  not  sufficient  to  give  the  indemnitee  any  right  to  recover,  but 
such  right  accrues  only  when  he  has  suffered  some  actual  loss  or  damage  or 
been  compelled  to  make  some  actual  payment.0 

b.  Voluntary  Payments.  —  The  owner  cannot  recover  against  the  sure- 
ties on  an  indemnity  bond,  for  payments  made  by  him  which  were  entirely 
voluntary.7  Thus  where  a  bond  is  given  to  indemnify  the  owner  and  save 
him  harmless  from  claims  for  labor  and  materials  furnished  in  the  construc- 
tion of  the  building,  which  might  become  liens  thereon  or  which  he  might  be 
compelled  to  pay,  the  sureties  are  under  no  obligation  to  indemnify  him  for 
payments  made  upon  claims  for  which  he  was  not  liable  and  which  could  not 
become  liens  upon  the  building, s  nor  for  payments  made  by  him  upon  liens 


out  affecting  its  validity,  the  materialman  can- 
not enfoice  a  lien  to  the  extent  of  moneys  paid 
the  contractor  before  they  were  due.  Ganahl 
v.  VVeir,  130  Cal.  237. 

1.  The  Owner  May  Interpose  the  Claimant's  Lia- 
bility on  the  Indemnity  Bond  as  a  defense  or 
counterclaim  or  by  way  of  recoupment  in  the 
action  to  enforce  the  lien.  Blyth  v.  Torre, 
(Cal.  1894)  38  Pac.  Rep.  639;  Blyth  v.  Robin- 
son, 104  Cal.  239;  Deitz  v.  Leete,  28  Mo.  App. 
540.  See  also  Hirtman  v.  Berry,  56  Mo.  487; 
Hayden  v.  Wulfing,  ig  Mo.  App.  354. 

And  it  has  been  held  error  to  render  judg- 
ment for  the  enforcement  of  a  mechanic's  lien 
in  favor  of  a  surety  on  the  contractor's  in- 
demnity bond.  Handley  v.  Ward,  70  Mo. 
App.  146. 

2.  Atlantic  Coast  Brewing  Co.  v.  Clement, 
59  N.  J.  L.  438. 

3.  Breach  Must  Be  That  for  Which  Indemnitors 
Became  Responsible.  —  Holcombe  v.  Mattson, 
50  Minn.  324.  See  also  Hurst  v.  Randall,  68 
Mo.  App.  507. 

It  is  no  defense  to  an  action  on  a  bond  given 
to  a  railroad  company  by  a  contraclor  for  in- 
demnity against  liens,  that  a  portion  of  the 
material  was  used  in  the  construction  of  a 
hotel,  where  the  contract  was  for  work  on  a 
single  building  erected  as  a  depot  and  hole], 
for  there  is  no  reason  why  a  railroad  company 
should  not  construct  as  an  adjunct  a  depot  and 
hotel  building.  Heery  v.  Mott  Iron-Works 
Co..  (Kan.  App.  1900)  62  Pac.  Rep.  904. 

4.  See  generally  the  title  Indemnity  Con- 
tracts, vol.  16,  pp.  178,  179. 

5.  When  Mere  Filing  of  Lien  a  Breach.  — 
Kiewit  v.  Carter,  25  Neb.  460. 

There  Must  Be  Valid  and  Existing  Liens.  —  It 
is  not  sufficient  to  allege  merely  that  notices 
of  intention  to  hold  mechanics'  liens  were  filed, 
or  that  the  contractor  failed  to  pay  material- 


men, but  facts  must  be  stated  which  show 
notices  to  have  been  filed  according  to  the 
statute.  Sandiford  v.  Shideler,  (lnd.  App. 
1901)  60  N.  E.  Rep.  168. 

It  Is  Not  Necessary  that  the  Lien  Should  Have 
Been  Reduced  to  Judgment,  where  the  account  for 
which  the  lien  is  claimed  is  proved  to  be 
correct.  Northern  Light  Lodge  No.  1  v.  Ken- 
nedy, 7  N.  Dak.  146. 

Pendency  of  Action  by  Lien  Claimants  Against 
Sureties  No  Defense  to  Action  on  Bond.  —  Robin- 
son 7'.  Hagenkamp,  52  Minn.  101. 

An  Obligation  to  Indemnify  the  Owner  "  Against 
All  Claims  or  Suits  at  Law,  or  Both,"  will  apply 
to  a  mechanic's-lien  claim  which  it  is  sought 
to  enforce  by  a  bill  in  equity.  Wilson  v. 
Davidson  County,  3  Tenn.  Ch.  536. 

6.  When  Filing  of  Lien  Not  a  Breach.  —  Henry 
v.  Hand,  36  Oregon  492. 

Judgment  Sufficient  to  Warrant  Payment  by 
Owner.  — Winfield  v.  Paulus,  etc.,  Architectural 
Co.,  68  Mo.  App.  194. 

Where  Indemnitee  Has  Improperly  Retained  a 
Sum  Greater  than  Amount  of  Liens.  —  Where  an 
indemnity  bond  is  given  for  the  protection  of 
a  person  who  has  undertaken  to  advance 
money  for  the  construction  of  the  buildings, 
the  indemnitee  cannot  recover  for  liens  ac- 
quired against  the  property  where  his  own  evi- 
dence shows  that,  without  any  authority  from 
the  borrowers,  he  retained,  to  meet  an  interest 
note  on  the  principal  sum,  an  amount  greater 
than  would  be  necessary  to  satisfy  the  liens 
against  the  property.  Hurst  v.  Randall,  68 
Mo.  App.  507. 

7.  Voluntary  Payments.  —  Bell  v.  Paul,  35 
Neb.  240.    See  generally  the  title  Payment. 

8.  Payment  of  Nonlienable  Claims.  —  Marquette 
Opera  House  Bldg.  Co.  v.  Wilson,  109  Mich. 
223.  See  also  Chester  City  Presb.  Church  v. 
Conlin,  8  Del.  Co.  Rep.  (Pa.)  135. 
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the  enforcement  of  which  he  might  have  defeated  had  he  pleaded  the  contract 
under  which  the  building  was  erected.1 

Payments  Made  Before  Lien  Filed.  —  It  has  been  said,  however,  where  the  owner 
sought  to  recover  for  payments  made  to  persons  who,  the  evidence  showed, 
had  a  right  of  lien  against  the  building,  that  in  such  a  case  the  owner  of  the 
building  is  not  compelled  to  wait  until  a  lien  is  filed,  but  may  pay  the  claim, 
taking  the  chances,  as  against  the  surety,  of  his  ability  to  establish  that  the 
claim  had  the  right  of  lien.* 

Bond  to  Indemnify  Against  Payments.  —  Where  the  condition  of  an  indemnity 
bond  given  by  the  contractor  to  the  owner  is  that  the  contractor  and  his  sure- 
ties shall  keep  the  owner  harmless  and  indemnified  from  all  liens,  etc.,  and 
repay  to  him  all  sums  of  money  which  he  may  pay  to  other  persons  on 
account  of  work  or  labor  done  or  materials  furnished  on  or  for  said  building, 
the  owner  may  recover  upon  a  showing  that  he  paid  for  labor  and  material  for 
which  the  contractor  was  bound  to  pay  and  had  failed  to  pay,  and  that  he  did 
so  to  prevent  the  filing  of  any  liens  against  his  property;  and  in  such  case  it 
is  immaterial  whether  any  of  the  claims  had  ever  ripened  into  judgments 
against  the  property  or  not,  or  whether  they  could  have  constituted  valid 
liens  against  the  property  or  not,  if  properly  defended  against.3 

c  Judgments  Establishing  Liens  Conclusive  on  Sureties.  —  Judg- 
ments establishing  mechanics'  liens  on  the  premises  are,  as  against  the  sureties 
on  the  indemnity  bond  of  the  contractor,  conclusive  as  to  the  validity  of  the 
claims.4 

6.  Measure  of  Damages  —  a.  In  General.  —  The  measure  of  damages  in 
an  action  on  a  contractor's  indemnity  bond  is  the  full  amount  of  the  loss  or 
damage  which  the  owner  has  suffered  or  the  liability  to  which  he  has  become 
subject  by  reason  of  the  contractor's  failure  to  fulfil  his  obligations,  limited 
of  course  by  the  amount  of  the  penal  sum  of  the  bond.5 

b.  Interest.  —  Where  the  owner  of  property  has  paid  judgments  estab- 
lishing mechanics'  liens  on  the  premises,  he  is  entitled  to  recover  interest  from 
the  date  of  the  payments.6 

c.  Expenses  of  Litigation.  —  In  an  action  upon  a  contractor's  indem- 
nity bond  the  owner  is  entitled  to  recover  the  costs  and  expenses  incurred  in 
the  reasonably  and  judiciously  conducted  defense  of  suits  to  foreclose  the 
mechanic's  lien,7  or  in  proceedings  to  set  aside  a  sale  of  the  property  under 
an  execution  issued  to  enforce  the  lien.  8  But  in  a  case  where  the  owner,  to 
whom'the  contractor  had  given  a  bond  to  hold  him  harmless  and  indemnified 
from  all  claims,  demands,  judgments,  liens  and  mechanics'  liens,  costs  and 
fees  of  every  description  incurred  in  suit  or  otherwise,  that  might  be  had 
against  him  or  against  the  buildings  to  be  erected,  advised  the  contractor  to 
contest  the  demand  of  a  subcontractor  and  withheld  his  consent  to  the  pay- 
ment of  such  demand,  and  the  contractor  paid  his  own  counsel  fees  in  contest- 
ing such  demand,  it  was  held  that  the  owner  could  not  recover  for  counsel 
fees  paid  out  by  him  in  the  same  litigation.9 

7.  Discharge  of  Sureties  —  a.  Failure  of  Owner  to  Comply  with  Con- 
tract. —  In  several  states  it  has  been  held  that  the  sureties  on  a  contractor's 

1.  Payments  upon  Liens  Which  Might  Have  5.  Measure  of  Damages.  —  See  McFall  v. 
Been  Defeated.  —  Brill  v.  De  Turk,  130  Cal.  Dempsey,  43  Mo.  App.  369.  And  see  gen- 
241.  erallv  the  title  Indemnity  Contracts,  vol.  16, 

2.  Payments  Made  Before  Lien  Filed.  —  Chester  p.  181. 

City  Presb.  Church  v.  Conlin,  11  Pa.  Super.  6.  Interest. —  McFall  v.  Dempsey,  43  Mo. 

Ct.  413,  7  Del.  Co.  Rep.  (Pa.)  437.  App.  369. 

3.  Bond  to  Indemnify  Against  Payments. —  7.  Costs,  etc. —  Henry  v.  Hand,  36  Oregon 
Oberbeck  v.  Mayer,  59  Mo.  App.  289.  492. 

4.  Judgments  Establishing  Liens  Conclusive  on  8.  Kansas  City  Hotel  Co.  v.  Sauer,  65  Mo. 
Sureties.  —  Oberbeck  v.  Mayer,  59  Mo.  App.  279. 

289.    See  also  McFall  v.  Dempsey,  43  Mo.  9.  When  Owner  Not  Entitled  to  Counsel  Fees.  — 

App.  369.  Hoyl  r.  Greene,  33  Mo.  App.  205. 
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indemnity  bond  are  released  from  liability  where  the  owner  fails  to  comply 
with  the  provisions  of  the  building  contract  as  to  retaining  a  certain  portion 
of  amounts  due  the  contractor  in  order  to  protect  himself.1 

Payment  to  Contractor  Before  Maturity.  —  A  surety  has  been  held  not  discharged 
by  the  act  of  the  owner  in  making  payments  to  the  contractor  before  they 
became  due  under  the  contract,  where  such  payments  injured  no  one,  and  no 
rights  of  other  persons  had  intervened  when  they  were  made,  and  the  surety 
himself  approved  and  ratified  such  payments.2 

b.  Changes  in  Building  Plan.  —  It  has  been  held  that  a  builder's 
indemnity  bond  against  liens  given  for  the  security  of  a  person  advancing 
money  to  complete  the  building  is  not  invalidated  by  the  fact  that  slight 
alterations  were  made  in  the  original  plan  of  the  building,  where  such  altera- 
tions were  made  by  agreement  and  were  provided  for  by  the  terms  of  the  con- 
tract, and  thus  constituted  no  departure  from  or  abandonment  of  the  contract, 
and  it  does  not  appear  that  any  of  such  alterations  are  included  in  any  of  the 
lien  judgments.3  And  where  the  sureties  on  the  indemnity  bond  of  a  con- 
tractor, after  he  has  abandoned  the  work,  employ  a  person  to  complete  it,  and 
avail  themselves  of  the  benefit  of  the  contract  by  receiving  through  their 
agent  the  contract  price,  including  a  certain  proportion  reserved  from  pay- 
ments made  while  the  original  contractor  was  engaged  in  the  work,  it  has 
been  held  that  they  are  precluded,  in  an  action  on  their  indemnity  bond, 
from  making  the  defense  that  they  were  discharged  from  obligation  by  reason 
of  changes  in  the  construction  of  the  building  by  a  departure  from  the  specifi- 
cations in  some  particular  while  the  original  contractor  was  engaged  in  the 
work  although  they  were  not  informed  of  such  changes.4 

c  Failure  of  Owner  to  Defend  Suit  Which  Contractor  Has 
Undertaken  to  Attend  to.  —  It  has  been  held  that  the  failure  of  the 
owner  of  the  property  to  answer  a  petition  for  a  lien  was  not  such  laches  as 
would  bar  a  recovery  by  him  upon  the  bond  of  the  contractor,  where  such 
failure  was  due  to  the  contractor's  having  undertaken  to  attend  to  the  claim 
which  had  been  filed,  and  the  claim  was  established  against  the  resistance 
made  by  the  contractor.5 

d.  Effect  of  Claim  Against  Contractor  Becoming  Barred.  —  It 
has  been  held  that  the  remedy  of  an  owner  against  a  surety  of  the  contractor 
upon  an  undertaking  under  seal  that  the  building  should  be  delivered  free 
from  all  claims  of  mechanics  and  materialmen,  is  not  lost  by  the  fact  that  the 
claim  of  the  owner  against  the  contractor  has  become  barred  by  the  statute  of 
limitations,  where  the  surety  took  no  steps  to  force  the  owner  to  proceed 
against  the  contractor.6 

8.  Sureties  Not  Liable  to  Subcontractors  and  Materialmen.  —  Persons  who,  as 
sureties  of  a  contractor,  join  in  a  building  contract  which  provides  that  the 
building  shall  be  turned  over  to  the  owner  free  from  liens,  do  not  thereby 
become  liable  to  subcontractors  or  materialmen  for  the  amount  due  to  them 
from  the  contractor.7 

XIX.  Waiver  and  Loss— 1.  Lien  May  Be  Waived. —  The  right  to  assert 

1.  Failure  of  Owner  to  Comply  with  Provisions  3.  Winfield  v.  Paulus,  etc..  Architectural 
of  Contract  as  to  Retaining  Money.  —  Bragg  v.  Co.,  77  Mo.  App.  370. 

Shain,  49  Cal.  131;  Marquette  Opera  House         4.  Robinson  v,  Hagenkamp,  52  Minn.  101. 
Bldg.  Co.  v.  Wilson,  109  Mich.  223;  Bell  v.        5.  Failure  of  Owner  to  Resist  Claim  Not  a  Re- 
Paul,  35  Neb.  240.    But  see  contra,  North-  lease  of  Sureties.  —  Walton  v.  Gernand,  65  111. 
em  Light  Lodge  No.  1   v.  Kennedy,  7  N.  App.  19. 

Dak.  146,  in  which  case   it  was  said   that        6.  Remedy  of  Owner  Against  Surety  Not  Lost 

one  of  the  purposes  of  the  bond  is  to  re-  Though  Claim  Against   Contractor   Barred.  — 

Heve  the  owner   from   looking   after  such  Chester  City  Presb.  Church  v.  Conlin,  n  Pa. 

claims.  Super.  Ci.  413,  7  Del.  Co.  Rep.  (Pa.)  437. 

2.  Premature  Payments  Approved  and  Ratified  7.  Sureties  Not  Liable  to  Subcontractors  and 
by  8urety.  —  Herrell  v.  Donovan,  7  App.  Cas.  Materialmen.  —  Stetson,  etc.,  Mill  Co.  v.  Mc- 
(D.  C.)  322.  Donald,  5  Wash.  496. 
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and  perfect  a  mechanic's  lien  is  very  generally  held  to  be  a  privilege  which 
the  lienor  may  exercise  or  not  at  his  pleasure,  and  hence  is  subject  to  waiver.1 

Waiver  Must  Be  clear.  —  To  constitute  a  waiver  of  a  mechanic's  lien,  the  inten- 
tion to  waive  must  clearly  appear.8 

Burden  of  Proof.  —  The  burden  of  proof  to  establish  a  waiver  of  a  mechanic's 
lien  rests  upon  the  owner  of  the  property  or  whoever  may  be  seeking  to  avoid 
the  lien.3 

Effect  of  Waiver  by  Contractor  on  Subcontractor.  —  The  rights  of  subcontractors  will 
not  be  affected  by  any  act  of  waiver  of  the  principal  contractor  subsequent  to 
the  original  contract  4 

2.  Contract  Inconsistent  with  Existence  of  Lien.  — ■  Where  labor  or  material  is 
furnished  upon  an  understanding  or  agreement,  either  express  or  implied,  that 
no  lien  will  be  asserted  the  lien  is  thereby  waived.5 

3.  Release  —  a.  In  General.  —  So  a  mechanic's  lien  may  be  released  by 
the  express  agreement  of  the  lienor,  subsequent  to  the  original  contract.6 

Eelease  upon  Condition.  —  But  there  is  no  release  of  the  right  to  a  mechanic's 
lien  where  the  materialman  has  proposed  to  release  the  lien  upon  certain 
conditions,  but  such  conditions  are  not  complied  with.7 

In  Whose  Favor  Eelease  Operates.  —  And  when  a  release  of  the  lien  is  given  for  a 
certain  purpose,  as  for  instance  to  give  a  mortgage  priority  over  it,  it  will  be 
confined  in  its  operation  to  that  purpose,  and  the  owner,  being  a  stranger  to 
the  release,  cannot  avail  himself  of  its  benefits.8 


1.  Waiver  of  Mechanic's  Lien  in  General  — 

United  States.  —  Harris  v.  Youngstown  Bridge 
Co.,  (C.  C.  A.)  93  Fed.  Rep.  355. 

California.  —  Bowen  v.  Aubrey,  22  Cal.  566. 

Colorado.  —  Aste  v.  Wilson,  14  Colo.  App. 
323. 

Illinois.  —  Whitcomb  v.  Eustace,  6  111.  App. 

574- 

Indiana.  —  Clark  v.  Huey,  12  Ind.  App. 
224. 

Iowa.  —  Merchant  v.  Ottumwa  Water  Power 
Co.,  54  Iowa  451;  Brown  v.  Smith,  55  Iowa 
31;  Peatman  v.  Cenlerville  Light,  etc.,  Co., 
105  Iowa  1,  67  Am.  St.  Rep.  276. 

Maryland.  —  Sodini  v.  Winter,  32  Md.  130; 
Willison  v.  Douglas,  66  Md.  99.  See  also  Mc- 
Laughlin v.  Reinhart,  54  Md.  71. 

New  Hampshire.  —  Pickett  v.  Bullock,  52  N. 
H.  354- 

New  York.  —  Snaith  v.  Smith,  (C.  PI.  Gen. 
T.)  7  Misc.  (N.  Y.)  37. 

Oregon.  —  Hughes  v.  Lansing,  34  Oregon 
118,  75  Am.  St.  Rep.  574. 

See  also  Bent  v.  Barnetl,  90  Ky.  600; 
Brzezinski      Neeves,  93  Wis.  567. 

2.  Waiver  Must  Be  Clear.  —  Jarvis  v.  State 
Bank,  22  Colo.  309,  55  Am.  St.  Rep.  129;  Aste 
v.  Wilson,  14  Colo.  App.  323;  McLaughlin  v. 
Reinhart,  54  Md.  71 ;  Peck  v.  Brid  well,  10  Mo. 
App.  524;  Lee  v.  Hassett,  39  Mo.  App.  67; 
Loyd  v.  Krause,  147  Pa.  St.  402,  28  W  N.  C. 
(Pa.)  305. 

Claim  of  Lien  on  Improvements  Only  does  not 
have  the  effect  of  waiving  a  lien  on  both  land 
and  improvements.  Turner  v.  Robbins,  78 
Ala.  592. 

3.  Burden  of  Proof  as  to  Waiver.  —  Maryland 
Brick  Co.  v.  Dunkerly,  85  Md.  199.;  Kirkwood 
v.  Hoxie,  95  Mich.  62,  35  Am.  St.  Rep.  549. 

4.  Effect  of  Waiver  by  Contractor  on  Subcon- 
tractor. —  Nixon  v.  Cydon  Lodge  No.  5,  56 
Kan.  298.  See  also  Central  Trust  Co.  v.  Rich- 
mond, etc.,  R.  Co.,  31  U.  S.  App.  675. 


5.  Agreement  that  Lien  Shall  Not  Be  Asserted. 

—  Portsmouth  Iron  Co.  v.  Murray,  38  Ohio  St. 

323- 

For  full  discussion  of  this  question  see 
supra,  this  title,   Contract  under  Which  Lien 

Acquired. 

6.  Eelease  Subsequent  to  Original  Contract.  — 

Griffin  v.  Booth,  152  111.  219;  Brown  v.  Wil- 
liams, 120  Pa.  St.  24,  6  Am.  St.  Rep.  689; 
Dwyer  v.  Salt  Lake  City  Copper  Mfg.  Co.,  14 
Utah  339.  See  also  Hine  v.  Vanderbeek, 
(Supm.  Ct.  App.  Div.)  67  N.  Y.  Supp.  801. 

A  Consideration  Is  Necessary  to  the  Validity  of  a 
Eelease.  —  Abbott  v.  Nash,  35  Minn.  451. 

Payment  by  the  owner  to  a  contractor  and 
by  the  contractor  to  a  materialman  in  reliance 
on  a  waiver  by  the  latter  is  sufficient  to  sup- 
port the  waiver.  Hughes  v.  Lansing,  34  Ore- 
gon 118,  75  Am.  St.  Rep.  574. 

An  agreement  between  a  contractor  and  a 
subcontractor,  whereby  the  latter  foregoes  his 
right  to  the  lien,  is  not  without  consideration, 
where  under  it  the  subcontractor  receives  pay- 
mentfreefrom  conditions  undera  prior  agree- 
ment.   Mason  v.  Gass,  62  Mo.  App.  449. 

Eelease  upon  Payment  of  Smaller  Sum  than  Due 
by  third  persons  who  have  acquired  property 
rights  in  the  premises  is  valid.  Burns  v.  Carl- 
son, 53  Minn.  70. 

So  an  agreement  to  release  in  consideration 
of  payment  of  a  smaller  sum  to  several  lienors 
who  mutually  release  is  valid.  Taylor  v. 
Dutcher,  60  N.  Y.  App.  Div.  531.  See  also 
the  title  Consideration,  vol.  6,  p.  764. 

When  Eelease  Is  Incomplete  Before  Eeduction  to 
Writing.  —  See  Irish  v.  Pulliam,  32  Neb.  24. 

7.  Eelease  upon  Condition.  —  Albrecht  v.  C.  C. 
Foster  Lumber  Co.,  126  Ind.  318.  See  also 
Golrick  v.  Telia,  (R.  I.  1900)  47  Atl.  Rep.  598. 

8.  In  Whose  Favor  Eelease  Operates.  —  Paul- 
sen <\  Manske,  126  111.  72,  9  Am  St.  Rep.  532. 
See  also  Hoagland  v.  Lusk,  33  Neb.  376,  29 
Am.  St.  Rep.  485. 
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Formalities  Required  in  Written  Release.  —  The  mere  lif^lit  or  privilege  of  preserv- 
ing and  perpetuating  a  mechanic's  lien  upon  buildings  is  not  an  interest  in 
land,  and  hence  it  may  be  waived  by  the  duly  authorized  agent  of  the  lienor 
without  the  observance  of  the  formalities  required  by  the  statute  of  frauds 
touching  instruments  affecting  land.1 

Effect  of  Contractor's  Release  on  Subcontractor.  —  A  materialman  who  furnishes 
material  for  a  building  is  not  prevented  from  filing  a  lien  therefor  by  the  fact 
that  the  contractor,  subsequent  to  his  contract,  but  before  the  material  was 
furnished,  had  released  his  right  to  file  a  lien.2 

b.  Release  of  Portion  of  Property  Covered  by  Lien.  —  Where  a 
contractor  under  one  general  contract  with  the  owner  has  constructed  two  or 
more  separate  buildings  upon  contiguous  lots,  a  release  of  one  or  more  houses 
and  lots  upon  the  pay  me  nt  of  the  value  of  the  work  and  materials  put  into 
the  houses  released  will  not  affect  the  lien  on  the  remaining  houses  and  lots 
for  the  balance  due  under  the  contract,3  where  there  are  no  third  parties 
whose  interests  are  prejudicially  affected  by  the  release  4  and  there  is  no  diffi- 
culty in  apportioning  the  amount  of  the  entire  account  between  the  different 
houses  and  lots,5  as  where  the  lien  account  contains  separate  statements  of 
the  material  and  work  furnished  on  each  house.0  Where,  however,  under  a 
single  contract  materials  are  furnished  for  several  houses  and  the  lien  is 
released  as  to  one  or  more,  no  lien  can  be  enforced  against  the  others  for 
materials  furnished  on  the  house  or  houses  as  to  which  the  lien  was  released, 
whether  such  materials  be  furnished  before  or  after  the  release,'  but  the 
burden  of  showing  that  the  materials  were  so  used  rests  upon  the  parties 
seeking  to  avoid  the  lien,  and  in  the  absence  of  such  proof  the  materialman  is 
entitled  to  maintain  his  lien  against  the  other  houses  for  the  materials  supplied 
by  him.8 

c.  Release  of  Portion  of  Account.  —  A  release  of  all  items  up  to  a 
certain  day  is  the  same  in  effect  as  a  payment  pro  tanto  by  the  lienee,  and 
discharges  merely  the  lien  and  liability  on  the  building  for  so  much  of  the 
materials  charged  in  the  account  as  had  been  furnished  up  to  that  time,  and 
is  not  a  waiver  of  the  lien  for  the  balance  due.9 

Whether  Release  Extends  to  Future  Items.  —  A  release  of  a  mechanic's  lien  made 
during  the  progress  of  the  construction  of  a  building  is  sometimes,  from  its 
particular  wording,  construed  to  cover  the  entire  claim  of  the  lienor  in  con- 
nection with  the  construction  of  the  building,  and  to  include  work  done  and 
material  furnished  before  as  well  as  after  the  date  of  the  release.10  On  the 
other  hand  the  release  has  been  restricted  to  work  done  or  materials  furnished 
prior  to  the  date  of  the  release,  in  the  absence  of  any  language  which  is 
expressly  prospective.11 

4.  Agreement  to  Which  Lienor  Is  Not  a  Party.  —  A  mechanic's  lien,  having 
once  attached,  cannot  be  defeated  by  a  contract  between  the  owner  and  a 

1.  Release  Not  Within  Statute  of  Frauds. —  But  the  rule  is  different  where  the  lien  ac- 
Burns  v.  Carlson,  53  Minn.  70;  Hughes  v.  count  arbitrarily  apportions  the  entire  amount 
Lansing,  34  Oregon  118,  75  Am.  St.  Rep.  574.  due  under  the  contract  between  the  different 
See  also  supra,  this  title,  Origin  and  Nature —  buildings.  Schulenburg  v.  Vrooman,  7  Mo. 
In  General.  App.  133. 

2.  Effect  of  Contractor's  Release  on  Subcon-  7.  Wilson  v.  Wilson,  51  Md.  159;  Nickel  v. 
tractor.  —  Willey  v.  Topping,  146  Pa.  St.  427,  Blanch,  67  Md.  456. 

distinguishing  Schroeder  v.  Galland,  134  Pa.  8.  Maryland  Brick  Co.  v.  Dunkerly,  85  Md. 

St.  277,  19  Am.  St.  Rep.  691.    See  also  Nixon  199. 

v.  Cydon  Lodge  No.  5,  56  Kan.  306.  9.  Effect  of  Release  as  to  Portion  of  Account. — 

3.  Effect  of  Release  of  Portion  of  Property  Cov-  Duncan  v.  Aaron,  6  Houst.  (Del.)  566. 

ered  by  Lien.  —  Carr  v.  Hooper,  48  Kan.  253;  10.  Manhattan,  etc.,  Sav.,  etc.,  Assoc.  v.  Mas- 
Hall  v.  Sheehan,  69  N.  Y.  618.  sarelli,  (N.  J.  1899)  42  Atl.  Rep.  284;  Brown  v. 

4.  Reilly  v.  Williams,  47  Minn.  590.  Williams,   120  Pa.  St.  24,  6  Am.  St.  Rep. 

5.  Reilly  v.  Williams,  47  Minn.  590.  689. 

6.  Hill  v.  Gray,  81  Mo.  App.  456.  11.  Jepherson  v.  Tucker,  18  R.  I.  429. 
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third  person  to  which  the  lienor  is  not  a  party,1  nor,  it  has  been  held,  by 
such  an  agreement  before  the  lien  has  attached.2 

5.  Extension  of  Time  of  Payment.  —  The  right  to  a  mechanic's  lien  is  waived 
by  the  extension  of  the  time  of  payment  beyond  the  time  allowed  by  statute 
for  bringing  an  action  to  enforce  the  lien.3  But  in  Illinois  it  is  held  that 
where  at  the  making  of  the  contract  the  date  of  payment  is  fixed  within  the 
time  which  will  entitle  the  contractor  to  a  lien,  a  subsequent  extension  of 
the  time  of  payment  will  not  defeat  the  lien.4 

6.  Taking  Other  Secnrity  —  a.  In  General.  —  Where  it  appears  from  the 
transactions  between  the  owner  and  the  contractor  that  the  latter  wholly 
relied  on  other  security  for  his  pay,  inconsistent  with  the  idea  of  a  mechanic's 
lien  against  the  property,  he  cannot  enforce  the  lien,5  as  where  he  relied  for 
his  security  on  the  responsibility  of  a  third  person  0  or  on  property  other  than 
that  to  which  the  lien  would  attach.7 

But  the  Mere  Agreement  to  accept  other  security  will  not  amount  to  a  waiver 
where  the  lienee  fails  to  perform  the  agreement  by  giving  the  security.8 

Unaccepted  Conveyance  of  Property.  —  So  a  mechanic's  lien  is  not  affected  by  a 
conveyance  of  property  to  a  trustee  to  secure  the  payment  of  the  sum  due  the 
lien  claimant  where  he  does  not  accept  or  assent  to  the  deed  or  receive  or 
claim  any  benefit  from  it.9 

b.  Presumption  of  Waiver.  —  In  some  jurisdictions  it  is  held  that  no 
waiver  results  by  implication  from  the  mere  acceptance  of  additional  security.10 
But  according  to  other  authorities  a  prima  facie  presumption  of  waiver  arises 
from  the  taking  of  collateral  security.11 

Under  statute  in  some  states  it  is  expressly  provided  that  no  person  is  entitled 
to  a  mechanic's  lien  who  takes  collateral  security  on  the  same  contract.12 


1.  Contract  Between  Owner  and  Third  Person. 

—  Gordon  v.  Torrey,  15  N.  J.  Eq.  112,  82  Am. 
Dec.  273.  See  also  Weber  v.  Bushnell,  171 
111.  587. 

For  a  discussion  of  the  effect  on  the  lien,  of 
a  subsequent  conveyance  of  the  premises  by 
the  owner,  see  supra,  this  title,  Priorities. 

2.  Agreement  Before  Attachment  of  Lien.  — 
Malmgren  v.  Phinney,  50  Minn.  457.  See  also 
Miller  v.  Mead,  127  N.  V.  544. 

Where  a  mortgagor  executed  a  bond  with 
security  to  the  mortgagee  conditioned  to  keep 
the  mortgaged  premises  free  of  mechanics' 
liens,  the  mere  fact  that  a  materialman  deliv- 
ered material  with  notice  of  this  fact  has  been 
held  not  to  be  a  waiver  of  his  lien  on  the  in- 
terest remaining  in  the  mortgagor.  Bruce 
Lumber  Co.  v.  Hoos,  67  Mo.  App.  264. 

3.  Waiver  by  Extension  of  Time  of  Payment. — 
Pryor  v.  White,  16  B.  Mon.  (Ky.)  605,  Flenni- 
ken  v.  Liscoe,  64  Minn.  269;  Ehlers  v.  Elder, 
51  Miss.  495. 

4.  Chisholm  v.  Williams,  128  111.  115;  Pad- 
dock v.  Stout,  121  111.  571,  affirming  Stoul  v. 
Sower,  22  111.  App.  65;  Dawson  v.  Black,  148 
111.  484. 

5.  Where  Contractor  Belies  Wholly  on  Other 
Security.  —  Grant  v.  Strong,  18  Wall.  (U.  S.)  623. 

6.  Little  v.  Vredenburgh,  16  111.  App.  189. 
See  also  Bailey  v.  Adams,  14  Wend.  (N.  Y.) 
201;  Dwyer  v.  Salt  Lake  City  Copper  Mfg.  Co., 
14  Utah  339. 

7.  Thus,  where  the  contractor  agreed  to  take 
his  pay,  not  in  money  but  in  a  lot.  and  to 
secure  the  transfer  of  it  to  him  a  deed  there- 
for was  placed  in  escrow,  he  cannot,  after  vol- 
untarily authorizing  the  person  holding  the 
escrow  to  return  it  to  the  owner,  and  taking  in 


place  thereof  an  unsecured  note  of  the  owner, 
enforce  a  lien  for  the  amount  of  the  note 
against  the  premises.  Grant  v.  Strong,  iS 
Wall.  (U.  S.)b23. 

8.  Contract  for  Security  Unperformed.  —  Central 
Trust  Co.  v.  Richmond,  etc.,  R.  Co.,  (C.  C. 
A.)  68  Fed.  Rep.  90;  Revnolds  v.  Manhattan 
Trust  Co.,  (C.  C.  A.)  83  Fed.  Rep.  593;  Gard- 
ner v.  Hall,  29  111.  277;  Firth  v.  Rehfeldt,  164 
N.  Y.  588. 

9.  Graham  v.  Holt,  4  B.  Mon.  (Ky.)6i. 

10.  Waiver  Held  Not  to  Be  Implied  from  Accept- 
ance of  Additional  Security.  —  Montandon  v. 
Deas,  14  Ala.  33,  48  Am.  Dec.  84;  Hinchman 
v.  Lybrand,  14  S.  &  R.  (Pa.)  32. 

Under  statute  in  Georgia  it  has  been  held 
that  while  it  may  be  that  mechanics  who  have 
taken  personal  security  thereby  waive  their 
right  to  a  lien,  materialmen  have  the  lien  as 
well  when  they  take  personal  security  as  when 
they  do  not.  Ford  v.  Wilson,  85  Ga.  109;  Chi- 
cago Bldg.,  etc.,  Co.  v.  Talbotton  Creamery, 
etc.,  Co.,  106  Ga.  84. 

11.  Taking  Collateral  Security  Held  to  Be  Prima 
Facie  Waiver.  —  Kinzey  v.  Thomas,  28  111.  502; 
Clark  v.  Moore,  64  111.  273;  Kankakee  Coal 
Co.  v.  Crane  Bros.  Mfg.  Co,  138  111.  207:  Bris- 
tol-Goodson  Electric  Light,  etc.,  Co.  v.  Bristol 
Gas,  etc.,  Co.,  99  Tenn.  371.  See  also  Carey- 
Lombard  Lumber  Co.  v.  Burnet,  63  111.  App. 
475;  Little  v.  Vredenburgh,  16  111.  App.  1S9. 

12.  Statutes  —  Jo-urn.  —  The  statute  applies  to 
collateral  taken  at  the  time  of  making  contract, 
furnishing  material,  etc.  Hale  v.  Burlington, 
etc.,  R.  Co..  2  McCrary  (U.  S.)  558;  Harrison, 
etc.,  Iron  Co.  v.  Council  Bluffs  City  Water- 
works Co.,  25  Fed.  Rep.  170;  Shickle,  etc.. 
Iron  Co.  v.  Council  Bluffs  Water-Works  Co., 
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c.  Taking  Mortgage  —  (i)  On  Same  Property.  —  In  some  cases  it  has 
been  held  that  where  a  mechanic  takes  a  mortgage  on  the  same  property  to 
which  the  lien  attaches,  and  for  the  same  debt  which  the  lien  would  otherwise 
secure,  he  thereby  waives  his  lien;  1  but  this  effect  has  been  denied  to  such  a 
transaction,  in  the  absence  of  proof  that  such  was  the  intention  of  the  parties,* 
at  least  where  the  rights  of  third  parties  have  not  intervened.3 

Foreclosure  of  Mortgage.  —  It  has  been  held  that  the  foreclosure  of  a  mortgage 
will  not  amount  to  a  waiver  of  a  mechanic's  lien  for  any  deficiency  which  may 
exist.* 

Bringing  Action  to  Foreclose.  —  Nor,  it  has  been  held,  is  the  lien  waived  by 
bringing  an  action  to  foreclose  the  mortgage,  where  the  petition  in  the  action 
is  not  simply  to  foreclose  the  mortgage,  but  states  all  the  facts  and  demands 
judgment  for  the  sum  due,  and  the  enforcement  of  the  mechanic's  lien  sub- 
stantially as  if  there  had  been  no  mortgage  given.5 

Executory  Agreement  to  Take  Mortgage.  —  The  rule  has  been  laid  down  that 
though  the  owner  agrees  to  give  a  mortgage  on  the  same  property  to  the 
lienor,  it  will  not  be  taken  as  a  waiver  of  the  mechanic's  lien  in  case  he  fails 
to  fulfil  the  agreement.0  But  a  different  rule  has  been  declared  in  other 
jurisdictions.7 

(2)  On  Otlier  Property.  — In  Illinois '  the  taking  of  a  mortgage  on  other 
property  for  the  amount  of  the  debt  has  been  held  to  constitute  an  implied 
waiver.*    But  in  other  jurisdictions  a  different  rule  has  been  applied,9  unless 


33  Fed.  Rep.  13;  Hawley  v.  Warde,  4  Greene 
(Iowa)  36;  Mervin  v.  Sherman,  9  Iowa  331; 
Delaware  R.  Constr.  Co.  v.  Davenport,  etc., 
R.  Co.,  46  Iowa  406;  Getchell  v.  Musgrove,  54 
Iowa  744;  Jones,  etc.,  LumberCo.  v.  Murphy, 
64  Iowa  165;  National  Lumber  Co.  v.  Bow- 
man, 77  Iowa  706;  Atlantic  Trust  Co.  v.  Car- 
bondale  Coal  Co.,  99  Iowa  234;  Iowa  Brick  Co. 
v.  Des  Moines,  ill  Iowa  272.  Contra,  after 
the  completion  of  the  work  and  when  the  con- 
tractor or  other  person  shall  have  become  en- 
titled to  claim  alien,  unless  the  security  shall, 
by  express  agreement,  be  given  and  received 
in  lieu  of  the  mechanic's  lien.  Bissell  v.  Lewis, 
56  Iowa  231;  Atlantic  Trust  Co.  v.  Carbondale 
Coal  Co.,  99  Iowa  234. 

Kentucky.  —  Norton  v.  Hope  Milling,  etc., 
Co.,  101  Ky.  223  (decided  under  Rev.  Stat. 
1S94). 

South  Dakota.  —  Edward  P.  Allis  Co.  v. 
Madison  Electric  Light,  etc.,  Co.,  9  S.  Dak.  459. 

1.  Lien  Held  to  Be  Waived  by  Taking  Mortgage 
on  Same  Property.  —  VVillison  v.  Douglas,  66 
Md.  99;  Boyle  v.  Robbins,  71  N.  Car.  130; 
Trullinger  v.  Kofoed,  7  Oregon  228,  33  Am. 
Rep  70S.  See  also  Kendall  Mfg.  Co.  t. 
Rundle,  7S  Wis.  150. 

Or  by  Taking  Note  and  Deed  of  Trust.  —  Gor- 
man  v.  Sagner,  22  Mo. 

Taking  Mortgage  for  Part  of  Property.  —  A 
waiver  of  the  lien  as  to  the  whole  debt  cannot 
be  presumed  from  the  acceptance  of  a  mort- 
gage for  a  specific  part  of  it.  Bristol-Goodson 
Electric  Light,  etc.,  Co.  v.  Bristol  Gas,  etc., 
Co.,  99  Tenn.  371. 

Presumption  of  Waiver  Is  Rebuttable,  as  by  evi- 
dence that  there  was  an  agreement  that  the 
lien  should  not  be  affected  by  the  acceptance 
of  the  mortgage.  Maryland  Brick  Co.  v.  Spil- 
man,  76  Md.  337,  35  Am.  St.  Rep.  431 ;  Bristol- 
Goodson  Electric  Light,  etc.,  Co.  v.  Bristol  Gas 
etc.,  Co.,  99  Tenn.  371. 
20  C.  of  L. — 32 


2.  Taking  Mortgage  Held  Not  Prima  Facie 
Waiver. —  Farmers',  etc.,  Nat.  Bank  v.  Taylor, 
91  Tex.  78.  See  also  Barberry  v.  Johnson,  51 
Miss.  291;  Henry,  etc.,  Co.  v.  Fisherdick,  37 
Neb.  207. 

Taking  a  mortgage  on  identical  property  is 
not  deemed  taking  collateral  security  under 
Iowa  Rev.  Stat,  i860,  §  1845.  in  the  absence  of 
proof  of  intention  to  the  contrary.  Gilcrest  v. 
Gottschalk,  39  Iowa  313.  See  also  Charles 
Betcher  Co.  v.  Cleveland,  13  S.  Dak.  347. 

3.  Chapman  v.  Brewer,  43  Neb.  890,  47  Am. 
St.  Rep.  779. 

4.  Effect  of  Foreclosure  of  Mortgage.  —  Hall  v. 
Petligrove,  10  Hun  (N.  Y.)  609;  Brumme  v. 
Herod,  38  N.  Y.  App.  Div.  558,  reversed  26 
Misc.  (N.  Y.)  33. 

5.  Gilcrest  v.  Gottschalk,  39  Iowa  311. 

6.  Unexecuted  Agreement  to  Mortgage.  —  Cen- 
tral Trust  Co.  v.  Richmond,  etc.,  R.  Co.,  (C. 
C.  A.)  68  Fed.  Rep.  90;  Barnard,  etc.,  Mfg. 
Co.  v.  Galloway,  5  S.  Dak.  205.  See  also 
Weber  v.  Bushnell,  171  111.  587. 

7.  Barrows  v.  Baughman,  9  Mich.  213; 
Weaver  v.  Demuth,  40  N.  J.  L.  238. 

8.  Mortgage  on  Other  Property.  —  Kinzey  v. 
Thomas,  28  111.  502.    See  also  Clark  v.  Moore, 

64  111.  280. 

9.  Hoagland  v.  Lusk,  33  Neb.  376,  29  Am. 
St.  Rep.  485;  Myers  v.  Humphries,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  812. 

A  mechanic's  lien  on  the  husband's  interest 
in  a  lot  is  not  waived  by  taking  a  mortgage  on 
the  wife's  interest  in  the  same  lot  to  secure  the 
payment  of  the  claim.  Roberts  v.  Wilcoxson, 
36  Ark.  355. 

Effect  of  Evidence  of  Intention  Not  to  Waive.  — 
The  lien  is  of  course  not  to  be  deemed  to  have 
been  waived  if  it  appears  affirmatively  that  the 
mortgage  was  not  given  or  accepted  with  that 
end  in  view.  McKeen  v.  Haseltine,  46  Minn. 
426. 
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the  rights  of  subsequent  lienholders  or  purchasers  would  be  prejudiced  by 
such  a  holding.1 

d.  Acceptance  of  Promissory  Note  —  (i)  Note  of  Owner  —  (a)  in  Gen- 
eral.—  The  mere  taking  of  a  note  to  the  owner,  the  contractor,  or  some  person 
who  is  liable  for  the  debt,  for  the  amount  due,  does  not  defeat  a  mechanic's 
lien  or  amount  to  a  waiver  thereof.2  in  the  absence  of  a  showing  that  the 
taking  of  such  note  was  intended  as  a  waiver,  or  that  it  was  taken  as  a  pay- 
ment of  the  account.3 

Where  Note  Is  Taken  in  Payment.  —  But  where  a  promissory  note  is  given  and 
received  in  payment  of  a  mechanic's  claim  the  mechanic's  lien  is  waived.4 

(b)  Effect  of  Note  Maturing.  —  If  the  note  is  not  received  in  payment,  and 
matures  before  the  expiration  of  the  time  within  which  suit  to  enforce  the 


1.  Intervening  Kights  of  Third  Parties. —  Howe 
v.  Kindred,  42  Minn.  433 ;  Chapman  v.  Brewer, 
43  Neb.  890,  47  Am.  St.  Rep.  779.  Compare 
McKeen  v.  Haseltine,  46  Minn.  426. 

2.  Acceptance  of  Note  of  Owner  Not  a  Waiver 
—  Illinois. —Van  Court  v.  Bushnell,  21  III. 
624;  Brady  v.  Anderson,  24  111.  no;  Croskey 
v.  Corey,  48  111.  442;  Meeks  v.  Sims,  84  111. 
422;  Paddock  v.  Stout,  121  111.  571,  affirming 
Stout  v.  Sower,  22  111.  App.  65;  Bayard  v.  Mc- 
Graw,  1  111.  App.  134;  Peck  v.  Standart,  1  111. 
App.  228. 

Iowa.  — Greene  v.  Ely,  2  Greene  (Iowa)  508; 
Mix  v.  Ely,  2  Greene  (Iowa)  513;  Scott  v. 
Ward,  4  Greene  (Iowa)  112;  Logan  v.  Attix,  7 
Iowa  77;  German  Bank  v.  Schloth.  59  Iowa  316. 

Kansas.  —  Board  of  Education  v.  Scoville,  13 
Kan.  17. 

Kentucky.  —  Graham  v.  Holt,  4  B.  Mon. 
(Ky.)  61;  Laviolette  v.  Redding,  4  B.  Mon. 
(Ky.)  81;  Finch  v.  Redding,  4  B.  Mon.  (Kv.) 
87;  Waddy  Blue  Grass  Creamery  Co.  v.  Davis- 
Rankin  Bldg.,  etc..  Co  ,  (Ky.  1898)  45  S.  W. 
Rep.  895.  See  also  Pryor  v.  White.  16  B. 
Mon.  (Ky  )  605;  Gilbert  v.  Moody.  (Ky.  1896) 
36  S.  VV.  Rep.  523. 

Michigan.  —  Smalley  v.  Ashland  Brown- 
Stone  Co.,  114  Mich.  104;  Smalley  v.  Gearing, 
121  Mich.  190. 

Minnesota.  —  Milwain  v.  Sanford,  3  Minn. 
147;  Howez».  Kindred,  42  Minn,  433 ;  McKeen 
v.  Haseltine,  46  Minn.  426. 

Mississippi.  —  Srnith,  etc.,  Co.  v.  Butts,  72 
Miss.  269. 

Nebraska.  —  Barnacle  v.  Henderson,  42  Neb. 
169;  I.iveseyi'.  Hamilton,  47  Neb.  644;  Hersh 
7-.  Carman,  51  Neb.  784.  See  also  Knutzen  v. 
Hanson,  28  Neb.  591;  Jarrett  v.  Hoover,  41 

Neb.  231. 

New  York.  —  Miller  v.  Moore,  1  E.  D.  Smith 
(N.  Y.)  739;  Althause  v.  Warren,  2  E.  D. 
Smith  (N.  Y.)  657;  Jones  v.  Moores,  67  Hun 
(N.  Y.)  109,  affirmed  142  N.  Y.  661;  Linneman 
v.  Bieber,  85  Hun  (N.  Y.)  477;  Holl  v.  Long, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  1;  Bates 
v.  Masonic  Hall,  etc  ,  Fund,  (Supm.  Ct.  Spec. 
T.)  7  Misc.  (N.  Y.)  609,  affirmed  88  Hun  (N.  Y.) 
236,  but  reversed  on  other  grounds  157  N.  Y. 
322. 

Ohio.  —  Bernsdorf  v.  Hardway,  4  Ohio  Cir. 
Dec.  645,  7  Ohio  Cir.  Ct.  378;  Rousculp  v. 
Ohio  Southern  R.  Co.,  19  Ohio  Cir.  Ct.  436; 
Kunkle  v.  Reeser,  5  Ohio  N.  P.  401,  5  Ohio 
Dec.  422. 

Oregon.  —  Trullinger  v.  Kofoed,  7  Oregon 
228,  33  Am.  Rep.  708. 


Pennsylvania.  —  Kinsley  v.  Buchanan,  5 
Watts  (Pa.)  118;  Johns  v.  Bolton,  12  Pa.  St. 
339;  Odd  Fellows'  Hall  v.  Masser,  24  Pa.  St. 
507,  64  Am.  Dec.  675.  See  also  Bankard  v. 
Shaw,  23  Pa.  Co.  Ct.  561  30  Piltsb.  Leg.  J. 
N.  S.  (Pa.)  413,  16  Montg.  Co.  Rep,  (Pa.)  137. 
Compare  Hopkins  v.  Conrad,  2  Rawle  (Pa.)  316. 

Rhode  Island.  —  Wheeler  v.  Schroeder,  4  R. 
I.  383- 

Texas.  —  Farmers',  etc.,  Nat.  Bank  v.  Tay- 
lor, 91  Tex. 78. 

See  also  Casey  v.  Weaver,  141  Mass.  280. 

That  the  Note  Was  Taken  with  the  Legal  Kate 
of  Interest  has  been  held  not  to  alter  the  rule. 
Bradv  v.  Anderson.  24  111.  no;  Meeks  v.  Sims, 
84  111.  422. 

The  Maryland  Statute  expressly  provides  that 
no  one  shall  be  regarded  as  waiving  a  mechan- 
ic's lien  by  taking  notes,  giving  credit,  or  tak- 
ing any  securily  unless  the  same  be  received 
as  payment  or  the  lien  be  expressly  waived. 
Blake  v.  Pitcher,  46  Md.  453;  McLaughlin  v. 
Reinhart.  54  Md.  71. 

Discharge  of  Lien  on  Promise  of  Owner  to  Pay 
Note  at  Maturity.  —  In  Haden  v.  Buddensiek, 
6  Daly  (N.  Y.)  3,  it  was  held  that  though  a  sub- 
contractor has  discharged  a  lien  filed  b\-  him, 
on  a  promise  by  the  owner  to  pay  a  note  made 
by  the  latter,  he  may  file  a  new  notice  of  lien, 
within  the  time  prescribed,  in  case  of  a  default 
of  payment. 

3.  intention  in  Taking  Note.  —  Montandon  v. 
Deas,  14  Ala.  33,  48  Am.  Dec.  84;  Hopkins  v. 
Forrester,  39  Conn.  351;  Van  Court  v.  Bush- 
nell, 21  III.  624;  Greene  v.  Ely,  2  Greene(Iowa) 
508;  Gilcrest  v.  Gottschalk,  39  Iowa  311 ;  Smal- 
ley v.  Gearing,  121  Mich.  190;  Hoagland  v. 
Lusk,  33  Neb.  376,  29  Am.  St.  Rep,  485;  Hersh 
v.  Carman,  51  Neb.  784;  Chapman  v.  Brewer, 
43  Neb.  890,  47  Am.  St.  Rep.  779;  Livesey  v. 
Hamilton,  47  Neb.  644;  Holl  v.  Long,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  1 ;  Doane  v.  Clin- 
ton, 2  Utah  417.  See  Chisholm  v.  Randolph, 
21  111.  App.  312. 

Where  the  Note  Is  Taken  on  the  Express  Un- 
derstanding that  the  mechanic's  lien  is  to  be 
reserved  there  is,  of  course,  no  waiver.  Fried- 
man v.  Roderick,  20  111.  App.  622;  McLean  v. 
Wiley,  176  Mass.  233;  Butler-Ryan  Co.  v.  Sil- 
vey,  70  Minn.  507. 

4.  Waiver  by  Acceptance  of  Note  in  Payment. 
—  Vason  v.  Bell,  53  Ga.  416;  I.  Smith,  etc., 
Co.  v.  Parsons,  37  Neb.  677;  Crooks  v.  Finney, 
39  Ohio  St.  57;  McCoy  v.  Quick,  30  Wis.  521. 
See  also  Fullenwider  v.  Longmoor,  73  Tex. 
481,  and  generally  the  title  Payment. 
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lien  must  be  commenced,  the  lien  is  not  thereby  waived  or  defeated,1  but  the 
right  of  action  is  merely  suspended  during  the  period  for  which  credit  is 
given.2  But  the  lien  is  defeated  if  the  note  is  not  payable  within  the  time 
limited  by  statute  for  the  enforcement  of  the  lien.3 

(c)  Production  and  Surrender  of  Note.  —  In  an  action  to  enforce  the  lien  on  the 
original  indebtedness,  the  note  must  be  produced  and  surrendered  at  the 
trial,  or  a  satisfactory  excuse  given  for  its  absence,4  and  consequently  no 
action  can  be  maintained  when  the  note  has  been  negotiated  or  assigned,  and 
the  creditor  does  not  have  it  in  his  control  at  the  time  suit  is  brought.5  But 
the  mere  negotiation  or  assignment  of  the  note  will  not  defeat  the  lien  if  the 
lienholder  has  the  note  in  his  possession  at  the  commencement  of  the  suit 
and  surrenders  it  in  court  at  the  hearing.6 

(d)  Agreement  to  Accept  Note.  —  The  mere  agreement  to  accept  a  note  will  be 
no  waiver  of  the  lien  where  the  agreement  is  broken  by  the  refusal  of  the 
owner  to  give  it,7  and  this,  though  the  lien  would  be  waived  if  the  note  had 


1.  Note  Maturing  Within  Time  for  Enforcement 
of  Lien.  —  Wisconsin  Trust  Co.  v.  Robinson, 
etc.,  Co.,  (C.  C.  A.)  68  Fed.  Rep.  778;  Lane, 
etc.,  Co.  v.  Jones,  79  Ala.  156;  Leftwich  Lum- 
ber Co.  v.  Florence  Mut.  Bldg.,  etc.,  Assoc., 
104  Ala.  584;  Hines  v.  Chicago  Bldg.,  etc., 
Co.,  115  Ala.  637;  McKeen  v.  Haseltine,  46 
Minn.  431;  Western  Brass  Mfg.  Co.  v.  Boyce, 
74  Mo.  App.  343;  I.  Smith,  etc.,  Co.  v.  Parsons, 
37  Neb.  677;  Mountain  Electric  Co.  v.  Miles, 
9  N.  Mex.  512;  Cushwa  v.  Improvement,  etc., 
Assoc.,  45  W.  Va.  490;  Bailey  v.  Hull,  11  Wis. 
289,  78  Am.  Dec.  706;  Schmidt  v.  Gilson,  14 
Wis.  514. 

Taking  a  Note  Maturing  After  the  Expiration 
of  the  Time  for  Filing  the  Lien,  but  within  the 
period  within  which  suit  must  be  commenced 
to  enforce  the  lien,  has  been  held  merely  to 
suspend  the  righi  of  action,  and  not  to  waive 
the  right  to  file  the  lien.  McMurray  v.  Tay- 
lor, 30  Mp.  263,  77  Am.  Dec.  611;  Ashdown  v. 
Wood,  31  Mo.  465;  Kaufman- Wilkinson  Lum- 
ber Co.  v.  Christophel,  59  Mo.  App.  80;  Dey  v. 
Anderson,  39  N.  J.  L.  199;  McPherson  v.  Wal- 
ton, 42  N.  J.  Eq.  282;  Cushwa  v.  Improvement, 
etc..  Assoc.,  45  W.  Va.  490.  See  also  Van  Stone 
v.  Stillwell,  etc.,  Mfg.  Co.,  142  U.  S.  128.  Com- 
pare Quinby  v.  Wilmington,  5  Houst.  (Del.)  26; 
Blakeley  v.  Moshier,  94  Mich.  299;  Kunkle  v. 
Reeser,  5  Ohio  Dec.  422. 

2.  Suspends  Right  of  Action.  —  Lane,  etc.,  Co. 
v.  Jones,  79  Ala.  156;  McMurray  v.  Taylor,  30 
Mo.  263,  77  Am.  Dec.  611;  Dey  v.  Anderson, 
39  N.  J.  L.  199;  Miller  v.  Moore,  1  E.  D.  Smith 
(N.  Y.)  739;  C.  B.  Keogh  Mfg.  Co.  v.  Eisen- 
berg,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  79.  See 
also  Fullenwider  ».  Longmoor,  73  Tex.  481. 

In  Pennsylvania  it  has  been  held  that  the 
law  raises  no  implication  of  an  agreement  to 
suspend  the  lien  until  the  maturity  of  the  note, 
but  the  agreement  must  be  proved  as  a  fact. 
Shaw  v.  First  Associated  Reformed  Presb. 
Church,  39  Pa.  St.  226. 

3.  Maturity  of  Note  Within  Time  for  Enforce 
ment  of  Lien  Necessary. —  Harris  v.  Youngs- 
town  Bridge  Co.,  (C.  C.  A.)  90  Fed.  Rep.  322; 
Flenniken  v.  Liscoe,  64  Minn.  269;  Ehlers  v. 
Eider,  51  Miss.  495;  Miller  v.  Moore,  1  E.  D. 
Smith  (N.  Y.)  739.  See  also  Green  v.  Fox,  7 
Allen  (M  ass.)  85.  Compare  Hersh  v.  Carman, 
51  Neb.  784. 

4.  Production  and  Surrender  of  Note.  —  Lane, 


etc.,  Co.  v.  Jones,  79  Ala.  156.  Compare  Blake 
v.  Pitcher,  46  Md.  453. 

When  Note  Cannot  Be  Surrendered. —  Accept- 
ance of  a  note  for  the  amount  for  which  a  lien 
is  claimed,  which  nole  also  includes  items  due 
on  other  accounts,  confuses  the  several  claims 
so  as  to  prevent  the  offer  of  the  note  for  can- 
cellation, and  waives  the  lien.  Schulenburg  v. 
Robison,  5  Mo.  App.  561. 

5.  Nonproduction  of  Assigned  Note.  —  Clement 
v.  Newton,  78  111.  427;  Bayard  v.  McGraw,  1  111. 
App.  134;  Kankakee  Coal  Co.  v.  Crane  Bros. 
Mfg.  Co.,  128  III.  627;  Scott  v.  Ward,  4  Greene 
(Iowa)  112;  German  Bank  v.  Schloth,  59  Iowa 
316;  McDuffee  v.  Rea,  13  Pa.  Co.  Ct.  261;  Gar- 
rett v.  Adams,  (Tenn.  Ch.  1897)  39  S.  W.  Rep. 
730.  See  also  Teaz  v.  Chrystie,  2  E.  D.  Smith 
(N.  Y.)62i;  Linneman  ii.  Bieber,  85  Hun  (N. 
Y.)  477.  Compare  McDonald  v.  Charleston, 
etc.,  R.  Co.,  93  Tenn.  281. 

Under  statute  in  Ohio  a  contrary  doctrine 
prevails.  Standard  Oil  Co.  v.  Sowden,  55 
Ohio  St.  332;  Kunkle  v.  Reeser,  5  Ohio  Dec. 
422. 

6.  Surrender  of  Note  After  Negotiation —  United 
States.  —  Wisconsin  Trust  Co.  v.  Robinson, 
etc.,  Co.,  68  Fed.  Rep.  778,  32  U.  S.  App.  435. 

Arkansas.  —  Meek  v.  Parker,  63  Ark.  367,  58 
Am.  St.  Rep.  119. 

Iowa.  —  German  Bank  v.  Schloth,  59  Iowa 
316,  overruling  Scott  v.  Ward,  4  Greene  (Iowa) 
112. 

A'ansas.  —  Bashor  v.  Nordyke,  etc.,  Co.,  25 
Kan.  222. 

Kentucky .  —  Graham  v.  Holt,  4  B.  Mon. 
(Ky.)  61;  Finch  v.  Redding,  4  B.  Mon.  (Ky.)  87. 

Massachusetts.  —  Davis  v.  Parsons,  157  Mass. 
584.  See  also  McLean  v.  Wiley,  176  Mass. 
233- 

New  Jersey.  —  Edwards  v.  Derrickson,  28 
N.  J.  L.  39. 

South  Dakota.  —  Hill  v.  Alliance  Bldg.  Co., 
6  S.  Dak.  160,  55  Am.  St.  Rep.  819. 

But  see  Edmonds  v.  Tiernan,  21  Can.  Sup. 
Ct.  406. 

An  Attempt  to  Negotiate  the  Note  will  not,  of 
course,  defeat  the  lien.  Hawley  v.  Warde,  4 
Greene  (Iowa)  36. 

7.  Mere  Agreement  to  Accept  Note  No  Waiver. 

—  Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co.,  142 
U.  S.  128;  Chicago,  etc.,  R.  Co.  v.  Union  Roll- 
ing Mill  Co.,  109  U.  S.  721;  C.  B.  Keogh  Mfg. 
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been  given  and  accepted  according  to  the  agreement.1 

(2)  Note  of  Ozvner  with  Third  Person  as  Surety.  —  An  implied  waiver  has 
been  held  to  arise  from  the  taking  of  a  note  of  the  owner  with  a  third  person 
as  surety  or  guaranty.2  Such  security  has  been  held  to  come  within  the 
meaning  of  the  statute  in  South  Dakota  making  the  acceptance  of  collateral 
security  a  waiver  of  the  lien.3 

(3)  Note  of  Stranger — Taken  as  Collateral  Security.  —  In  several  cases  it  has 
been  held  that  a  waiver  of  the  lien  will  not  be  presumed  from  the  mere  accept- 
ance  of  the  note  of  a  third  person  as  collateral  security.4  But  there  is 
authority  for  a  contrary  view.5 

Taken  in  Payment  of  Claim.  —  If  the  note  is  taken  in  payment  of  the  claim,  the 
lien  is  lost.6 

e.  Acceptance  of  Draft  or  Order  on  Owner. —The  taking  of  a 
draft  or  order  by  a  contractor  or  subcontractor  on  the  owner  by  whom  it  is 
accepted,  does  not  discharge  or  relinquish  a  mechanic's  lien  in  the  absence  of 
an  agreement  to  that  effect  7  if  the  draft  or  order  does  not  extend  the  credit 
beyond  the  time  in  which  the  party  is  required  to  sue  to  maintain  his  lien.** 

/.  Reservation  of  Title  or  Specific  Lien.  —  The  retention  of  title 
by  the  manufacturer  or  vendor  until  payment  of  the  purchase  price,  or  the 
reservation  of  an  express  lien  on  the  materials  furnished,  does  not  amount  to 
a  waiver  of  the  right  to  file  and  enforce  a  mechanic's  lien.9 

g.  Agreement  for  Payment  Out  of  Particular  Fund.  — An  agree- 
ment between  the  contractor  and  the  owner  to  the  effect  that  the  latter  is  to 
use  a  particular  fund  for  the  discharge  of  the  contractor's  claim  will  not 
deprive  the  contractor  of  his  right  to  assert  his  lien.10 

//.  Taking  Assignment  of  Insurance  Policy  on  Building.  — 
A  materialman  does  not  release  his  lien  on  the  property  by  receiving  an 
assignment  of  policies  of  insurance  on  the  building  in  the  absence  of  any  evi- 
dence showing  that  such  assignment  was  received  with  the  intention  of  releas- 
ing the  lien.    The  mere  taking  of  the  assignment  itself  shows  nothing  more 

Co.  v.  Eisenberg,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Claim.  —  Benneson    v.  Thayer,   23    III.  374; 

Y.)  7q;  Lutz  v.  Ey,  3  E.  D.  Smith  (N.  Y.)  621.  Dutton  v.  Fire  Ins.  Co.,  29  N.  H.  153. 

1.  Globe  Light,  etc.,  Co.  v.  Doud,  47  Mo.  7.  Taking  Draft  or  Order  on  Owner. —  Meeks 
App.  439.  v.  Sims,  84  111.  422;  Cox  v.  Colles,  17  111.  App. 

2.  Taking  Note  of  Owner  with  Third  Person  as  503;  Bradford  v.  Neill,  etc.,  Constr.  Co.,  76 
Surety.  —  Croskey  v.  Corey,  48  111.  442;  George  111.  App.  488;  Beach  v.  Wakefield,  107  Iowa 
S.  Lyon,  etc..  Lumber,  etc.,  Co.  v.  Equitable  567;  Gere  v.  Cushing,  5  Bush  (Ky.)  304:  Kil- 
Loan,  etc.,  Co.,  174  111.  31,  affirming  72  111.  patrick  v.  Kansas  City,  etc.,  R.  Co.,  38  Neb. 
App.  489;  Kankakee  Coal  Co.  v.  Crane  Bros.  620,  41  Am.  St.  Rep.  741;  Jones  v.  White,  72 
Mfg.  Co.,  138  111.  207,  reversing  38  111.  App.  Tex.  316.  See  also  Jones,  etc..  Lumber  Co.  v. 
555.  Murphy,  64  Iowa  165. 

3.  Edward  P.  Allis  Co.  v.  Madison  Electric  Acceptance  of  Owner's  Order  on  Subsequent  Lien- 
Light,  etc.,  Co.,  9  S.  Dak.  459.  Contra  where  holder.  —  In  Southern  Bldg.,  etc.,  Assoc.  :■. 
bolh  parties  (husband  and  wife)  sign  as  princi-  Bean,  (Tex.  Civ.  App.  1899)  49  S.  W.  Rep.  910, 
pals.  Charles  Betcher  Co.  v.  Cleveland,  13  S.  it  was  held  that  a  mechanic's  lien  was  not 
Dak.  347.  See  also  Bissell  v.  Lewis,  56  Iowa  waived  as  against  a  subsequent  lienholder  by 
231.  receiving  an  order  drawn  by  the  owner  on  the 

4.  Accepting  Note  of  Third  Person.  —  Montan-  lienholder,  by  whom  the  order  was  accepted, 
don  v.  Deas,  14  Ala.  33,  48  Am.  Dec.  84;  Smith  but  not  paid  according  to  the  acceptance. 

v.  Johnson,  2  MacArthur  (D.  C.)48i;  Ford  v.  8.  Bodley  v.  Denmead,  1  W.  Va.  249. 

Wilson,  85  Ga.  109;  Union  Stock  Yards  State  9.  Reservation  of  Title  in  Vendor.  —  Chicago, 

Bank  v.  Baker,  42  Neb.  880.  etc.,  R.  Co.  v.  Union  Rolling  Mill  Co.,  109  U. 

Under  Statute  in  Wisconsin  it  has  been  held  S.  702;  Case  Mfg.  Co.  v.  Smith,  40  Fed.  Rep. 

that  the  acceptance  of  a  note  of  a  third  person  339;  Hooven,  etc.,  Co.  v.  Featherstone,  99 

will  not  amount  to  a  waiver  of  the  lien  unless  Fed.  Rep.  180;  Clark  v.  Moore,  64  111.  273: 

it  is  expressly  received  in  payment  of  the  Great  Western  Mfg.  Co.  v.  Hunter,  15  Neb. 

claim,  and  the  mere  fact  that  a  receipt  is  given  32;  Henry,  etc.,  Co.  v.  Fisherdick,  37  Neb. 

acknowledging   payment    by  note  is  imma-  207;  Chapman  v.  Brewer,  43  Neb.  890,  47  Am. 

terial.    Allis  p.  Meadow  Spring  Distilling  Co.,  St.  Rep.  779.    See  also  Fudickar  v.  Monroe 

67  Wis.  16.  Athletic  Club,  49  La.  Ann.  1457.  Compare 

5.  Bristol-Goodson  Electric  Light,  etc.,  Co.  Barneit  v.  Stevens.  16  Ind.  App.  420. 

v.  Bristol  Gas,  etc.,  Co.,  99  Tenn.  371.  10.  Agreement  for  Payment  Out  of  Specific  Fund. 

6.  Taking  Note  of  Third  Person  in  Payment  of     —  Removal  Cases,  100  U.  S.  457. 
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than  an  intention  of  the  materialman  to  secure  himself  in  the  event  that  his 
lien  should  become  unavailable  by  the  destruction  of  the  property  by  fire, 
and  does  not  show  an  intention  to  release  the  lien.1 

i.  Acceptance  by  Materialman  of  Assignment  of  Contractor's 
Rights.  —  The  lien  of  a  materialman  is  not  lost  by  his  acceptance  of  the 
assignment  of  the  contractor's  rights  under  the  contract  between  the  latter 
and  the  owner  of  the  premises  for  the  purpose  of  securing  the  materialman 
for  the  price  of  materials.2 

7.  Giving  Order  on  Owner.  —  The  fact  that  a  contractor  gives  an  order  on 
the  owner  will  not  divest  his  right  to  a  lien  where  the  order  is  not  received 
by  the  payee  in  payment  of  a  claim  against  the  contractor,  nor  paid  or 
accepted  by  the  owner,  but  is  returned  to  the  contractor  before  the  filing  of 
the  lien.3  Nor  will  the  direction  of  the  subcontractor  for  the  payment  of  bis 
wages  to  the  contractor  operate  as  a  waiver  except  in  so  far  as  the  direction 
is  acted  upon  and  the  amount  paid.4 

8.  Recovery  of  Personal  Judgment.  —  A  mechanic's  lien  is  not  waived  by 
bringing  an  action  at  law  against  the  owner  of  the  property  for  the  amount 
due  and  obtaining  a  judgment  in  such  action,5  especially  where  the  judgment 
is  taken  under  circumstances  clearly  showing  an  intention  to  reserve  rather 
than  relinquish  the  lien.6 

9.  Suing  Out  Attachment.  —  A  mechanic's  lien  is  not  waived  by  the  mere 
institution  of  an  attachment  suit  and  levy  of  the  writ  to  secure  the  same 
demand,  particularly  where  the  suit  is  dismissed  and  nothing  whatever  is 
realized  by  the  attachment,7  and  this  is  so  though  the  levy  is  made  on  the 
same  property  to  which  the  lien  attaches.8 

10.  Materials  Furnished  on  Credit  of  Contractor.  —  He  who  furnishes  materials 
or  performs  labor  for  a  contractor,  though  at  his  instance  and  upon  his  promise 
to  pay,  is  entitled  to  a  lien  for  his  materials  furnished  or  his  labor  performed.9 
And  it  has  been  held  that  a  declaration  by  a  materialman  in  the  presence  of 
the  contractor,  after  all  the  materials  have  been  furnished,  that  he  looks  only 
to  the  contractor  for  pay  and  will  not  look  to  or  hold  the  owner  for  money, 


1.  Taking  Assignment  of  Insurance  Policy  on 
Building.  —  Clark  v.  Moore,  64  111.  273.  < 

2.  Acceptance  by  Materialman  of  Assignment 
of  Builder's  Bights  under  Contract.  —  Taliaferro 
v.  Stevenson,  58  N.  J.  L.  165. 

In  Allen  v.  Redward,  10  Hawaii  151,  it  was 
held  that  an  assignment  to  the  materialman 
by  the  contraclorof  all  moneys  payable  under 
the  contract,  accepted  by  the  owner  "  subject 
to  all  the  conditions  of  the  contract,"  did  not 
estop  the  materialman  from  enforcing  a  lien, 
though  the  contract  contained  a  saving  clause 
against  the  lien,  since  the  contract  itself  was 
not  assigned,  but  only  the  moneys  payable 
under  it.  See  also  Moran  v.  Murray  Hill 
Bank,  58  N  Y.  Super.  Ct.  199. 

3.  Giving  Order  on  Owner.  —  Palmer  v.  Uncas 
Min.  Co.,  70  Cal.  614. 

4.  Dowd  v.  Dowd,  (Mich.  1901)  86  N.  W. 
Rep.  128;  Rand  v.  Grubbs,  26  Mo.  App.  591. 

5.  Effect  of  Becovery  of  Personal  Judgment.  — 
Spjnce  v.  Etter,  8  Ark.  69;  Germania  Bldg. 
etc.,  Assoc.  v.  Wagner,  61  Cal.  349;  Marean 
v.  Stanley,  5  Colo.  App.  335;  U.  S.  Blowpipe 
Co.  v.  Spencer,  40  W.  Va.  698. 

The  Taking  of  a  Bond  with  a  Warrant  of  At- 
torney to  confess  judgmenl  thereon  does  not 
extinguish  ihe  lien  of  a  mechanic  or  material- 
man under  the  Pennsylvania  mechanic's  act. 
Crean  v.  McFee,  2  Miles  (Pa.)  2:4.  See  also 
Thompson's  Case,  2  Browne  (Pa.)  297. 


Judgment  Against  Contractor.  —  The  recovery 
of  judgment  against  a  contractor  by  a  subcon- 
tractor for  the  amount  of  the  former's  claim 
will  not  destroy  his  lien  against  the  owner,  but 
serves  to  establish  the  amount  as  justly  due 
from  the  contractor.  Culver  z-.  Elwell,  73  111. 
536;  Anderson  v.  Huff,  49  N.  J.  Eq.  349. 
Compan'  Hayden  Slate  Co.  v.  National  Cornice, 
etc.,  Co.,  62  Mo.  App.  569. 

6.  Kirkwood  v.  Hoxie,  95  Mich.  62.  35  Am. 
Si.  Rep.  549. 

7.  Suing  Out  Attachment  l^o  Waiver.  —  Bren- 
nan  v.  Swasey,  16  Cal.  140,  76  Am.  Dec.  507; 
West  v.  Flemming,  18  111.  248,  68  Am.  Dec. 
539;  Salt  Lake  Lithographing  Co.  v.  Ibex 
Mine,  etc.,  Co.,  15  Utah  440,  62  Am.  St.  Rep. 
944- 

8.  Brennan  v.  Swasey,  16  Cal.  140,  76  Am. 
Dec.  507.  See  also  Roberts  v.  Wilcoxson,  36 
Ark.  355. 

Under  Statute  in  Massachusetts  expressly  pro- 
viding that  the  lienor  shall  have  a  right  to 
maintain  an  action  at  common  law  for  his  debt, 
this  rule  has  been  applied.  Angier  v.  Bay 
State  Distilling  Co.,  (Mass.  1901)  59  N.  E. 
Rep.  630. 

9.  Materials  Furnished  on  Credit  of  Contractor. 

—  Thompson  v.  Shepard,  85  Ind.  352;  Ridge 
v.  Mercantile  L.  &  T.  Co.,  56  Mo.  App.  155. 
See  also  Bruce  Lumber  Co.  v.  Hoos,  67  Mo. 
App.  274. 
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is  simply  a  parol  relinquishment  without  consideration  of  a  valuable  right  and 
•  is  altogether  ineffectual  to  constitute  a  waiver  of  the  lien.1    But  a  different 
rule  has  been  applied  to  a  similar  agreement  with  the  owner  before  the  com- 
mencement of  the  work.3 

11.  Promise  of  Owner  to  Pay  Materialman.  —  A  promise  of  the  owner  to  a 
materialman  to  pay  for  materials  furnished  to  the  contractor,  in  no  way  pre- 
vents the  materialman,  as  a  matter  of  law,  from  enforcing  his  lien.3  Thus 
where,  after  a  part  of  the  materials  under  a  contract  between  the  original  con- 
tractor and  a  materialman  had  been  furnished,  the  premises  were  conveyed  to 
a  third  person  who  assumed,  as  between  the  vendor  and  himself,  the  indebted- 
ness for  the  materials,  the  mere  fact  that  the  vendee  subsequently  promised 
the  materialman  to  pay  the  entire  bill  if  the  latter  would  deliver  the  remainder 
of  the  material,  does  not  destroy  the  lien  on  the  land.4  But  where  a  material- 
man had  furnished  material  to  the  contractor,  who  abandoned  the  work  before 
it  was  completed,  and  by  a  subsequent  contract  between  the  owner  and  the 
materialman  it  was  agreed  that  the  former  should  pay  a  fixed  sum  upon  the 
consideration  that  the  latter  should  become  responsible  for  all  outstanding 
bills  for  work  and  materials  previously  furnished,  it  was  held  that  the  con- 
tract was  inconsistent  with  a  lien,  as  it  was  entire  for  labor  and  materials,  and 
the  materialman  could  have  no  lien  for  the  labor.5 

12.  Assignment  of  Claim  —  a.  In  General.  —  The  absolute  assignment  by 
the  contractor  or  subcontractor  of  his  claim  or  debt  before  the  filing  of  his  lien 
account  or  statement  extinguishes  the  lien.6  After  such  assignment  neither 
the  assignor  nor  the  assignee  can  perfect  the  lien  by  complying  with  the 
statutory  requirements.7 

Assignment  as  Collateral  Security.  —  But  the  assignment  of  the  claim  as  security 
for  an  indebtedness  to  the  assignee  will  not  deprive  the  assignor  of  his  right 
to  perfect  the  lien  and  enforce  it  in  his  own  name,  though  the  benefit  will 
enure  to  the  assignee.8  Especially  is  this  true  where  the  claim  has  been 
re-assigned  to  the  assignor  for  the  purpose  of  enabling  him  to  register  it.9 

b.  Effect  on  Subcontractor  of  Assignment  by  Contractor. — 
Under  the  law  as  it  existed  at  one  time  in  Wisconsin,  the  lule  was  laid  down 
that  a  subcontractor's  lien  is  defeated  by  an  assignment  of  the  claim  due  from 
the  owner  by  the  original  contractor,  made  in  good  faith  before  the  notice  is 
served.10  But  under  statute  in  Ohio  it  has  been  held  that  the  right  of  a 
materialman  is  not  defeated  by  an  assignment  by  the  principal  contractor  of 
his  rights  under  the  contract  made  before  the  materials  were  furnished.11  And 
\n\Tcxas  it  has  been  held  that  a  contractor  cannot,  by  transferring  the  debt  to 
become  due  to  him  under  a  contract  for  the  construction  of  a  building,  deprive 
materialmen  having  no  notice  of  the  assignment,  of  their  statutoiy  right  to 
fix  liens  on  the  property,  at  least  under  a  contract  providing  that  the  contrac- 
tor himself  could  not  recover  the  balance  due  without  first  satisfying  the  liens.12 

1.  Sodini  v.  Winter,  32  Md.  130.  filing,  see  the  title  Assignments,  vol.  2,  p. 

2.  Agreement  with  Owner.  —  Murray  v.  Earle,  1051. 

13  S.  Car.  87.  7.  Null  v.  Kenneally,  37  Neb.  £70. 

3.  Effect  of  Promise  of  Owner  to  Pay  Material-  8.  Lien  Not  Lost  by  Assignment  of  Claim  as 
man.  —  Tanquary  v.  Walker,  47  111.  App.  451.  Collateral  Security.  —  Inner    v.    Hughes,  133 

4.  St.  Paul  Labor  Exch.  Co.  v.  Eden,  48  Mo.  679,  affirmed  154  Mo.  55;  Potvin  v. 
Minn.  5,  criticising  Abbot  v.  Nash,  35  Minn.  Denny  Hotel  Co.,  9  Wash.  316.  See  also  Davis 
451.  v.  Crookston  Waterworks,  etc.,  Co.,  57  Minn. 

5.  Whitney  v.  Joslin,  108  Mass.  103.  402,  47  Am.  St.  Rep.  622. 

6.  Effect  of  Assignment  of  Claim  Before  Filing  9.  Currier  v.  Friedrick,  22  Grant  Ch.  (U.  C.) 
Lien. —  Davis  v.  Crookston  Waterworks,  etc  ,  243. 

Co.,  57  Minn.  402,  47  Am.  St.  Rep.  622.    Com-  10.  Hall  v.  Banks,  79  Wis.  229. 

pare  Williams  v.  Weinbaum,  (Mass.  1901)  59  11.  Franklin  Bank  v.  Cincinnati.   10  Ohio 

N.  E.  Rep.  626.    See  further  on  this  question,  Dec.  545.    But  see  Copeland  v.  Manton,  22 

the  title  Assignments,  vol.  2,  p.  1052.  Ohio  St.  39S,  decided  under  a  former  statute. 

As  to  the  effect  of  the  assignment  of  a  me-  12.  Jennings  v.  Wilier,  (Tex.  Civ.  App.  1S95) 

chanic's  lien  after  it  has  been  perfected  by  32  S.  W.  Rep.  24. 
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13.  Assignment  of  Contract  as  Collateral  Security.  —  The  right  of  a  contractor 
to  enforce  a  mechanic's  lien  is  not  affected  by  the  fact  that  he  has  assigned 
his  contract  to  a  subcontractor  as  collateral  security  for  the  subcontractor's 
undertaking  to  carry  on  the  work  on  the  building  to  a  point  where  the  owner 
can  realize  upon  a  promised  loan  ;  and  upon  the  reassignment  of  such  contract 
to  the  contractor  he  may  enforce  the  lien  in  his  own  name.1 

14.  Acquisition  of  Interest  in  Property.  —  When  the  holder  of  a  lien  acquires 
the  legal  title  to  the  property  upon  which  it  rests,  with  the  intention  that  the 
lien  should  not  be  merged  therein,  the  intention  of  the  lienholder  will  pre- 
vail as  against  junior  incumbrances.18 

in  Payment  of  Claim.  —  But  the  lien  of  a  materialman  for  machinery  placed  on 
land  has  been  held  to  be  divested  as  against  other  lienors,  though  subordinate, 
by  the  acceptance  of  a  conveyance  of  the  land  by  the  materialman  in  payment 
of  his  claim.3 

Receiving  Portion  of  Land  in  Part  Payment.  —  The  receiving  of  a  deed  to  a  portion 
of  the  property  on  which  the  lien  has  accrued,  in  part  payment  of  the  debt, 
will  not  extinguish  the  lien  for  the  residue  of  the  debt.4 

15.  Purchase  of  Lien  by  Owner.  — A  mechanic's  lien  sold  and  assigned  to 
the  owner  of  the  legal  title  of  the  property  does  not  merge  in  the  legal  title 
where  there  was  an  evident  intention  to  keep  the  lien  alive  and  a  merger 
would  be  inequitable  and  unjust.5 

16.  Effect  of  Surrenderor  Forfeiture  of  Lease  upon  Lien  on  Leasehold  —  Sur- 
render.— -Where  a  mechanic's  lien  has  attached  to  a  leasehold  under  a  con- 
tract with  the  lessee  for  an  improvement  of  the  estate,  a  surrender  by  the 
lessee  to  the  lessor  does  not  affect  the  lien  upon  the  leasehold.6 

Forfeiture  of  Lease.  —  A  different  rule  has  been  applied  where,  instead  of  being 
surrendered,  all  rights  under  the  lease  have  been  forfeited.7  The  fact  that 
after  the  forfeiture  the  owner  of  the  fee  purchases  the  improvements  placed 
by  th.e  lessee  on  the  property  does  not  alter  the  rule.8  But  under  statute  in 
some  jurisdictions  the  lien,  so  far  as  concerns  the  buildings  erected  by  the  lien- 
holder,  is  not  impaired  by  the  forfeiture  of  the  lease  for  rent  9  or  for  noncom- 
pliance with  any  of  the  other  stipulations  in  the  lease.10  Under  statute  in 
Montana,  however,  it  has  been  held  that  the  lien  for  work  done  and  materials 
furnished  on  leased  premises,  upon  the  forfeiture  of  the  lease,  embraces  only 
such  improvements  as  could  have  been  removed  by  the  lessee.11  Under 
statute  in  Kentucky  it  has  been  held  that  the  lien  claimant  upon  the  forfeiture 
of  the  lease  may  enforce  his  lien  against  the  improvements  made  by  him  if 
they  are  capable  of  being  severed  and  removed  from  the  leased  premises  with- 
out material  injury  to  any  previous  improvements  made  on  the  premises.12 

1.  Effect  of  Assignment  of  Contract  as  Collateral  215;  Jones  v.  Manning,  (Supm.  Ct.  Gen.  T.)  6 
Security.  —  Weber  v.  Bushnell,  171  111.  587,  69  N.  Y.  Supp.  338,  53  Hun  (N.  Y.)  631;  Ellis 
111.  App.  26.  Brisacher,  8  Utah  108.    See  generally  the  title 

2.  Effect  of  Acquisition  of  Interest  in  Property.  Landlord  and  Tenant,  vol.  18,  p.  366. 

—  Delaware  R.  Constr.  Co.  v.  Davenport,  etc.,         7.  Effect  of  Forfeiture  of  Lease.  —  Rothe  v. 

R.  Co.,  46  Iowa  406;  Blatchford  v.  Blanchard,  Bellingrath,  71  Ala.  55;  Williams  v.  Vander- 

160  111.  115,  affirming  57  111.  App.  518.    See  bilt,  145  111.  238,  36  Am.  St.  Rep.  486;  Seltzer 

also  Bowling  v.  Garrett,  49  Kan.  504,  33  Ain.  v.  Robbins,  181  Pa.  St.  451;  Masovv  v.  Fife,  10 

St.  Rep  377.  Wash.  528.    See  also  Boone  v.  Chatfield,  118 

3.  Lien  Divested  by  Taking  Deed  to  Property  in  N.  Car.  916,  and  the  title  Landlord  and 
Payment.  —  Simpson  v.  Masterson,  (Tex.  Civ.  Tenant,  vol.  18,  p.  392. 

App.  1895)  31  S.  W.  Rep.  419.  8.  Masow  v.  Fife,  10  Wash.  528. 

4.  Bayard  v.  McGraw,  1  111.  App.  134.  9.  Statutes.  —  Montpelier  Light,  etc.,  Co.  v. 

5.  Purchase  of  Lien  by  Owner.  —  Title  Guar-  Stephenson,  22  Ind.  App.  175;  Oliver  v.  Davis, 
antee  Co.  v.  Wrenn,  35  Oregon  62,  76  Am.  St.  81  Iowa  287. 

ReP-  4-4  10.  Gull  River  Lumber  Co.  v.  Briggs,  9  N. 

6.  Effect  of  Surrender  of  Leasehold.  —  Gaskill  Dak.  485.  See  also  Oliver  v.  Davis,  81  Iowa 
v.  Trainer,  3  Cal.  334;  Gaskill  v.  Moore,  4  Cal.  287. 

233;  Evans  v.  Young,  10  Colo.  316,  3  Am.  St.  11.  Montana.  —  Stenberg  v.  Liennemann,  20 

Rep.  583;  Dobschuetz  v.  Holliday,  82  111.  371;  Mont.  457.  63  Am.  St.  Rep.  636. 

Williams  -v.  Vanderbilt,  145  III.  238,  36  Am.  12.  Kentucky.— Schaefer-Meyer  Brewing  Co. 

St.  Rep.  486;  Hagan  v.  Gaskill,  42  N.  J.  Eq.  w.  Meyer,  (Ky.  1897)408.  W.  Rep.  685. 
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17.  Surrender  or  Forfeiture  of  Vendee's  Interest  —  Surrender.  —  Where,  after 
a  mechanic's  lien  has  attached  to  a  vendee's  interest  under  a  contract  of 
sale,  the  interest  is  surrendered  by  an  agreement  between  the  vendor  and  the 
vendee,  the  vendor  takes  back  the  vendee's  interest  subject  to  the  mechanic's 
lien,1  especially  if  the  vendor  knew  at  the  time  that  the  improvements  had 
been  made.2  In  such  case,  where  the  vendor  undertakes  to  pay  the  lien 
claim,  as  a  consideration  for  the  surrender,  and  there  is  no  equitable  con- 
sideration requiring  that  the  vendee's  interest  be  treated  as  still  outstanding, 
the  court  will  treat  it  as  merged  in  the  legal  estate,  and  enforce  the  lien  claim 
against  the  whole  estate.3 

Forfeiture.  —  Where  a  vendee's  interest  is  subject  to  be  forfeited  under  the 
conditions  of  the  contract, a  mechanic's  lien  on  such  interest  will  be  extinguished 
upon  the  forfeiture  of  the  interest.4 

Lien  Accruing  under  Clause  in  Contract  of  Purchase.  —  Under  statute  in  Mimiesota  it 
has  been  held  that  the  equitable  rights  of  lienholders  accruing  under  a  build- 
ing clause  in  a  contract  of  purchase  cannot  be  destroyed  by  the  subsequent 
acts  or  omissions  of  the  purchaser  notwithstanding  a  forfeiture  by  him,  but 
the  vendee's  interest  will  be  treated  as  still  outstanding  for  the  purpose  of 
enforcing  the  lien  established  against  him.5 

18.  Sale  under  Deed  of  Trust  or  Foreclosure  of  Mortgage.  —  Under  statute  in 
some  jurisdictions  it  has  been  held  that  where  land  is  sold  under  a  mortgage 
or  deed  of  trust,  a  mechanic's  lien  which  attached  subsequently  to  the  origin 
of  the  incumbrance  is  lost  as  to  the  land,6  but  is  not  extinguished  as  to  the 
buildings,  erections,  or  improvements  for  which  the  labor  is  performed  or  the 
materials  are  furnished.7 

Contract  During  Pendency  of  Foreclosure  Proceedings.  —  Where  a  person  improves 
property  under  a  contract  made  with  the  owner  during  the  pendency  of  an 
action  to  foreclose  a  prior  mortgage,  it  has  been  held  that  a  decree  of  sale  in 
such  foreclosure  proceedings  will  cut  off  all  the  rights  of  the  mechanic  or 
materialman  to  a  lien.8 

19.  Effect  of  Owner's  Death.  —  In  some  jurisdictions  the  rule  is  declared  that 
where  an  inchoate  lien  on  property  has  been  acquired  by  working  thereon  as 
a  mechanic,  at  the  instance  and  request  of  the  owner,  the  subsequent  death 
of  the  owner  does  not  have  the  effect  of  depriving  the  mechanic  of  the  power 
of  perfecting  his  lien  by  filing  his  account  as  required  by  law,  because  such 
lien  is  for  the  mechanic's  benefit  alone  and  entirely  independent  of  the  will  or 
assent  of  the  owner  of  the  property.9  But  a  different  rule  obtains  in  other 
jurisdictions.10 

1.  Effect  of  Surrender  of  Vendee's  Interest.  —        9.  View  that  Lien  May  Be  Filed  After  Owner's 

Boyd  i'.  Blake,  42  Minn.  1;  Wingert  v.  Stone,  Death.  —  Richardson  v.  Hickman,  32  Ark.  406; 
142  Pa.  St.  258.  See  also  King  v.  Smith,  42  Robins  v,  Bunn,  34  N.  J  L.  322;  Williams  v. 
Minn.  286.  Webb,  2  Disney  (Ohio)  430;  Holbrook  v.  Ives, 

2.  Kerrick  v.  Ruggles,  78  Wis.  274.  44  Ohio  St.  516.    See  also  Kendall  v.  Folsom, 

3.  Boyd  v.  Blake,  42  Minn.  1.  34   Me.  198;  Pratt  v.  Seavey,  41    Me.  370; 

4.  Effect  of  Forfeiture  of  Vendee's  Interest. —      McGrew  v.  McCarty,  7S  Ind.  496. 
Laiourz/.  L'Heureux,  16  Quebec  Super.  Ct.  485.         Agreement    with   Administrator.  —  Where  a 
See  also  Boyd  v.  Blake,  42  Minn.  3.  contractor  had  furnished  materials  and  almost 

5.  Brown  v.  Jones,  52  Minn.  484.  completed  work  on  a  house  before  the  death  of 

6.  Lien  as  to  Land  Lost  by  Sale  under  Mort-  the  owner,  and  did  complete  the  work  within 
gage.  —  Crandall  z:  Cooper,  62  Mo.  478;  Mc-  a  few  davs  thereafter,  it  was  held  that  by 
Adow  v.  Sturtevant,  41  Mo.  App.  220.  See  agreement  with  the  administrator  he  could 
also  Bruce  Lumber  Co.  v.  Hoos,  67  Mo.  App.  record  his  lien,  in  spite  of  the  death  of  such 
273.  owner.    Bovnton  v.  Westbrook,  74  Ga.  68. 

7.  Lien  as  to  Improvements  Not  Lost  by  Sale  10.  View  that  Filing  Lien  After  Owner's  Death 
under  Mortgage.  —  Crandall  v.  Cooper,  62  Mc.  Is  Ineffectual  —  New  York.  —  Tubridy  v. 
478;  Laird-Norton  Co.  v.  Herker,  6  S.  Dak.  Wright,  144  N.  Y.  519,  43  Am.  St.  Rep.  776. 
509.  affirming  (C.  PI.  Gen.  T.)  7  Mine.  (N.  Y.)  403, 

8.  Improvements  under  Contract  During  Pend-  (decided  under  statute  of  18S5).  So  under 
ency  of  Foreclosure.  —  Davis  v.  Connecticut  former  statutes.  Crystal  v.  Flannelly,  2  E.  D. 
Mut.  L.  Ins.  Co.,  84  111.  508;  Green  v.  Sprague,  Smith  (N.  Y.)  583:  Meyers  v.  Bennett,  7  Daly 
120  111.  416,  affirming  18  111.  App.  476.  (N.  Y.)  471;  Brown  v.  Zeiss.  9  Daly  (N.  Y.)  240. 
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20.  Bankruptcy  or  Insolvency  of  Owner.  —  It  is  very  generally  held  that  a 
mechanic's  lien  is  not  lost  by  the  subsequent  commencement  of  proceedings 
in  bankruptcy  or  insolvency  against  the  owner  and  his  discharge  thereunder,1 
and  the  fact  that  the  lien  is  filed  after  the  proceedings  are  commenced  is 
immaterial  if,  under  the  statute  under  which  the  lien  is  acquired,  the  lien 
attaches  from  the  time  when  the  labor  or  material  is  furnished.2  A  mechanic's 
lien  is  held  not  to  be  a  lien  "obtained  through  legal  proceedings"  within  the 
meaning  of  the  clause  of  the  United  States  Bankruptcy  Act,  1898,  §  67  f, 
providing  in  effect  that  liens  obtained  through  legal  proceedings  against  a 
person  who  is  insolvent  at  any  time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  against  him  are  dissolved  in  case  he  is  adjudged 
a  bankrupt  and  this  is  true  whether  the  statute  under  which  the  mechanic's 
lien  arises  gives  a  lien  from  the  time  of  filing  notice  3  or  from  the  time  when 
labor  or  material  is  furnished.1 

21.  Assignment  for  Benefit  of  Creditors.  —  Nor,  it  has  been  held,  will  a  lien  for 
work  done  or  materials  furnished  be  affected  by  a  subsequent  assignment  by  the 
owner  for  the  benefit  of  creditors,5  and  this  though  the  assignment  is  prior  to 
the  filing  of  the  lien  account.6 

22.  Change  in  Personnel  of  Partnership.  - — Where  one  member  of  a  firm  claim- 
ing a  mechanic's  lien,  who  as  such  was  an  original  party  to  the  contract  under 
which  the  lien  was  acquired,  purchases  the  interest  of  the  other  member  or 
members,  he  is  not  to  be  treated  as  a  mere  assignee,  but  obtains  by  succession 
all  the  rights  of  the  firm  under  the  lien,  and  this  whether  the  lien  notice  or 
statement  was  filed  by  the  firm  prior  to  the  transfer,7  or  whether  the  lien  is  to 
be  perfected  after  that  time.8    The  general  rule  has  been  laid  down,  that  a 


Se;  also  Leavy  v.  Gardner,  63  N.  Y.  624. 
Compare  Mirryatt  v.  Riley,  (Brooklyn  Cily  Ct. 
Spec.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  119. 

Pennsylvania.  —  Hoff's  Appeal,  102  Pa.  St. 
2lS. 

Wisconsin.  —  Dobbs  v.  Enearl,  4  Wis.  451. 
See  criticism  of  the  latter  case  in  Viles  v. 
Grsen.  91  Wis.  217. 

The  Death  of  the  Contractor  after  the  comple- 
tion of  the  work,  it  has  been  held,  does  not 
deprive  a  subcontractor,  laborer,  or  material- 
min  of  the  right  to  file  thereafter  a  notice  of 
claim,  and  acquire  a  lien  for  labar  or  materials 
furnished  on  ths  employment  or  request  of  the 
contractor.  Telferz/.  Kierstead,  2  Hilt.  (N.  Y.) 
577- 

1.  Lien  Unaffected  by  Bankruptcy  or  Insolvency 
of  Owner. —  Toiten,  etc.,  Iron,  etc.,  Foundry 
Co.  v.  Muncie  Nail  Co.,  148  Ind.  372;  Laugh- 
lin  v.  Reed,  89  Me.  226.  See  also  Loudon  v. 
Blandford,  56  Ga.  150.  And  see  the  title  In- 
solvency and  Bankruptcy,  vol.  16,  p.  775. 

Restraining  Clause  in  Order  Appointing  Re- 
ceiver. —  An  order  appointing  a  receiver  for  an 
insolvent  corporation  contained  a  clause  for- 
bidding any  creditor  or  other  person  from 
bringing  or  continuing  an  action  against  the 
corporation.  It  was  held  that  this  order  was 
not  violated  by  the  riling  of  a  lien  by  a  material- 
man, against  a  person  whose  house  the  cor- 
poration as  contractor  had  built,  for  material 
furnished  to  the  corporation  to  be  used  and 
actually  used  in  the  house  of  such  person. 
Matter  of  Simonds  Furnace  Co.,  (Supm.  Ct. 
Spec.  T.)  -\o  Misc.  (M.  Y  )  209. 

Appointment  of  Receiver.  —  Proceedings  under 
acrediior's  bill  showed  the  appointment  of  a 
receiver  and  an  order  to  make  an  assignment 
to  him,  but  it  did  not  appear  that  an  assign- 


ment of  the  demand  on  which  the  lien  was 
based  was  ever  made,  or  that  the  receiver 
claimed  such  demand  or  interfered  in  the  suit 
to  enforce  the  lien.  It  was  held  that  the  lien 
was  not  released.  Barstow  v.  McLachlan,  99 
111.  641. 

2.  In  re  Dey,  9  Blatchf.  (U.  S.)  285;  Clifton 
v.  Foster,  103  Mass.  233,  4  Am.  Rep.  539; 
Douglas  v.  St.  Louis  Zinc  Co.,  56  Mo.  388. 

3.  In  re  Emslie,  (C.  C.  A.)  102  Fed.  Rep. 
291.  See  also  Sears  v.  Wise,  52  N.  Y.  App. 
Div.  118. 

4.  In  re  Kerby-Dennis  Co.,  (C.  C.  A.)  95  Fed. 
Rep.  116. 

5.  Lien  Not  Affected  by  Subsequent  Assignment 
for  Benefit  of  Creditors.  —  Steger  v.  Arctic 
Refrigerating  Co.,  89  Tenn.  453. 

See  further  on  this  question,  the  title  Assign- 
ments for  the  Benefit  of  Creditors,  vol.  3, 
p.  100. 

6.  Hart  v.  Globe  Iron  Works,  37  Ohio  St.  75. 
Compare  Noyes  v.  Burton,  29  Barb.  (N.  Y.)  631; 
Quimby  v.  Sloan,  (C.  PI.  Gen.  T.)  2  Abb.  Pr. 
(N.  Y  )  93,  2  E.  D.  Smith  (N.  Y.)  594;  Jackson 
v.  Sloan,  (C.  PI.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.) 
104,  2  E.  D.  Smith  (N.  Y.)  617. 

7.  Lien  Filed  by  Firm  Not  Lost  by  Assignment 
of  Firm  Interests  to  One  of  the  Partners.  —  Mil- 
waukee Mechanics  Ins.  Co.  v.  Brown,  3  Kan. 
App.  225. 

8.  Jones  v.  Hurst,  67  Mo.  568. 
Assignment   Before    Completion  of   Work.  — 

Where  a  firm  consisting  of  two  partners  had 
undertaken  to  do  certain  work  upon  a  house, 
and  while  they  were  engaged  in  the  work,  but 
before  its  completion,  one  of  the  partners 
bought  out  the  interest  of  the  other  so  that'the 
partnership  became  dissolved  and  ceased  to 
exist,  and  he  then  continued  the  performance 
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lien  which  has  accrued  to  a  partnership  for  work  or  materials,  apart  from  any 
question  of  its  assignability,  is  not  affected  by  the  retirement  of  one  of  the 
members  of  the  partnership  and  the  associating  of  a  stranger  with  the  remain- 
ing partners,  or  by  any  change  whatever  in  the  personnel  of  the  partnership 
where,  throughout  all  the  changes,  one  of  the  original  members  remains  in  the 
partnership,  and  this  whether  the  lien  notice  or  statement  has  been  filed  1  or 
not.58 

23.  Adjustment  of  Account.  —  The  mere  conversion  of  an  open  account  con- 
stituting the  claim  on  which  the  lien  is  founded,  into  an  account  stated,  has 
been  held  to  be,  like  the  giving  of  a  note,  a  mere  adjustment  of  the  amount 
due,  which  will  not  destroy  the  lien.3 

Restating  Account.  —  Nor  will  the  mere  restatement  of  the  account  by  deduct- 
ing certain  items  affect  the  lien.4 

24.  Submission  to  Arbitration.  —  The  right  to  a  mechanic's  lien  is  waived 
where  the  parties  have  submitted  the  matters  in  dispute  under  the  contract  to 
arbitration,  and  the  arbitrators  have  made  an  award.5  But  it  has  been  held 
otherwise  where  there  is  a  revocation  of  the  agreement  to  submit  by  the 
lienor  before  any  award  is  made,  and  the  institution  of  the  mechanic's  lien 
proceedings  is  held,  by  implication,  a  revocation  of  the  agreement  to  arbitrate.6 

25.  Destruction  or  Removal  of  Building  or  Improvement. —  Under  statute  in 
some  states  giving  a  lien  upon  the  land  as  well  as  upon  the  building,  on 
account  of  which  the  lien  accrued,  the  rule  has  been  declared  that  although 
the  entire  materials,  building,  and  improvements  are  rendered  worthless  or 
destroyed  by  fire  or  other  accidental  cause,  the  lien  still  continues  against  the 
land,7  and  this  though  the  destruction  takes  place  before  the  "  account"  or 
notice  of  intention  to  hold  the  lien  is  filed.*  So,  too,  where  the  building  9  or 
materials  IO  are  removed  from  the  land.  But  under  the  particular  wording 
of  the  statutes  in  other  states  it  has  been  held  that  the  lien  attaches  to  the 
building  primarily  and  to  the  land  only  incidentally,  because  necessary  to  the 
enjoyment  of  the  building,  and  that  therefore  when  the  building  is  destroyed 
the  lien  is  lost,  whether  it  is  filed  before  the  building  is  destroyed  11  or  not.12 
It  has  been  held,  however,  that  the  lien  is  not  lost  by  the  destruction  of  the 
particular  building  for  which  material  was  furnished,  where  the  lien  is  filed 
against  the  whole  manufacturing  plant  of  which  the  particular  building  was  a 
part,  and  this  though  the  building  was  destroyed  before  the  lien  was  filed.13 


of  the  contract,  he  was  held  to  be  entitled  to 
file  a  notice  of  lien  and  acquire  a  lien  for  such 
work.    Ogden  v.  Alexander,  140  N.  Y.  356. 

1.  Trueblood  v.  Shellhouse,  19  Ind.  App.  gr. 

2.  German  Bank  v.  Schloth,  59  Iowa  316; 
Brown  v.  School  Dist.  No.  84,  48  Kan.  709. 

3.  Effect  of  Conversion  of  Open  Account  into 
Account  Stated.  —  Dennis  v.  Smith,  3S  Minn. 
494- 

4.  Effect  of  Restatement  of  Account.  —  Corn- 
stock  v.  McCracken,  53  Mich.  123. 

5.  Waiver  by  Submission  to  Arbitration.  —  New 
York  Lumber,  etc.,  Co.  v.  Schneider,  15  Daly 
(N.  Y.)  15,  15  Civ.  Pro.  (N.  Y.)  30,  affirmed  id 
119  N.  Y.  475. 

6.  Paulsen  v.  Manske,  126  111.  72,  9  Am.  St. 
Rep.  532,  affirming  24  111.  App.  95. 

7.  Lien  Held  Not  to  Be  Lost  by  Destruction  of 
Building.  —  Stuart  v.  Broome,  59  Tex.  466;  Mc- 
Laughlin v.  Green,  48  Miss.  175.  See  Steigle- 
man  v.  McBride,  17  111.  300. 

Lien  upon  Materials.  —  In  Gaty  v.  Casey,  15 
111.  190,  it  was  held  that  where  a  person  has 
acquired  a  mechanic's  lien  for  materials  fur- 
nished and  put  into  a  building,  the  lien  upon 
the  materials  is  not  destroyed  if  they  become 


severed  from  the  freehold  by  means  of  a  fire 
and  are  but  little  damaged.  See  also  Paddock 
v.  Stout,  121  111.  571. 

8.  Paddock  v.  Stout,  121  111.  571;  Smith  v. 
Newbaur,  144  Ind.  95;  Freeman  v.  Carson,  27 
Minn.  516. 

9.  Lien  Not  Lost  by  Removal  of  Building.  — 

Steigleman  v.  McBride,  17  III.  300;  Bishop  v. 
Honey,  34  Tex.  245.  See  also  Clark  v.  Parker, 
58  Iowa  509. 

10.  Chicago  Smokeless  Fuel  Gas  Co.  v.  Ly- 
man, 62  111.  App.  538. 

11.  Lien  Held  to  Be  Lost  by  Destruction  of 
Building.  —  Wood  v.  Wilmington  Conference 
Academy,  1  Marv.  (Del.)  416;  Presbyterian 
Church  v.  Steltler,  26  Pa.  St.  246;  Wigton's 
Appeal,  28  Pa.  St.  161. 

12.  Sckukraft  v.  Ruck,  6  Daly  (N.  Y.)  1; 
Baird  v.  Otto,  12  Pa.  Co.  Ct.  510,  2  Pa.  Dist. 
4S4.  See  also  Patrick  v.  Walbourne,  27  Ont. 
221. 

13.  Lien  on  Whole  Plant  —  Destruction  of  One 

Building.  —  Linden  Steel  Co.  v.  Rough  Run 
Mfg.  Co.,  158  Pa.  St.  238,  33  W.  N.  C.  (Pa.) 
244.    See  also  Montgomery  v.  Keystone  Fibre 
Co.,  1  Pa.  Super.  Ct.  261. 
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26.  Noncompletion  of  Building  or  Work.  —  If  work  be  clone  or  materials 
furnished  for  the  use  or  purpose  designated  by  the  statute,  the  right  to 
acquire  the  lien  is  complete,  and  is  not  defeated  by  the  owner's  failure  for 
any  reason  to  complete  the  work  or  improvement.1 

27.  Failure  to  Comply  with  Statutory  Provisions.  —  A  mechanic's  lien  may 
be  lost  by  failure  to  comply  with  the  statutory  requirements  for  the  perfect- 
ing of  the  lien.2 

28.  Erroneous  Statement  in  Notice  of  Lien  —  a.  In  General.  —  A  mechanic's 
lien  is  not  lost  because  the  notice  of  lien  contains  statements  which  are  untrue 
but  are  not  wilfully  or  intentionally  false  in  any  important  or  material  respect.3 
Therefore  a  lien  is  not  lost  by  reason  of  the  notice  stating  that  the  work  has 
been  completed,  whereas  there  has  been  an  omission  to  complete  it  in  a  com- 
paratively unimportant  particular.'1  So  where  materials  were  sold  to  a  certain 
person  for  a  building  upon  land  to  which  another  person  held  title  as  security, 
the  lien  is  not  defeated  because  the  claim  of  lien  as  filed  was  against  both  the 
holder  of  the  legal  title  and  the  person  to  whom  the  materials  were  furnished, 
there  being  no  evidence  of  any  intentional  wrong.5 

b.  Claiming  More  than  Is  Due.  —  A  mechanic's  lien  will  be  defeated 
where  the  claimant  in  his  claim,  notice,  or  statement  fraudulently  claims  a 
larger  amount  than  is  really  due  him.6  But  it  is  well  established  as  a  general 
rule  that  in  the  absence  of  any  wilful  intention  to  defraud,  a  mechanic's  lien 
will  not  be  defeated  by  reason  of  the  fact  that  the  notice  or  claim  of  lien 
states  more  to  be  due  than  is  actually  due7  —  as  for  instance  where  there  is  a 


1.  Effect  of  Noncompletion  of  Work  by  Owner. 

—  Scott  v.  Goldinghoist,  123  Ind.  268;  Neilson 
v.  Iowa  Eastern  R.  Co.,  51  Iowa  184,  33  Am. 
Rep.  124;  Thompson  v.  Porter,  14  Pa.  Co.  Ct. 
232. 

2.  Failure  to  Comply  with  Statutory  Provisions. 

—  Seibs  v.  Engelhardt,  78  Ala.  508;  Turners. 
Robbins,  78  Ala.  592;  Lane,  etc.,  Co.  v.  Jones, 
79  Ala.  156;  Brown  v.  Smith,  55  Iowa  31. 

For  a  full  discussion  of  this  question,  see 
supra,  this  title,  Formal  Requisites  of  Lien. 

3.  Effect  of  Erroneous  Statement  in  Notice  of 
Lien.  —  Goodiich  v.  Gillies,  66  Hun  (N.  Y.) 
422;  Ringle  v.  Wallis  Iron  Works,  149  N.  Y. 
439- 

4.  Ringle  v.  Wallis  Iron  Works,  149  N.  Y. 
439 

5.  Lee  v.  Hoyt,  101  Iowa  101. 

6.  Effect  of  Fraudulent  Claim  to  More  than  Is 

Due  —  Iowa,  —  Stubbs  v.  Clarinda,  etc.,  R. 
Co.,  65  Iowa  513. 

Massachusetts.  —  Walls  v.  Ducharme,  162 
Mass.  432.  See  also  Monaghan  v.  Goddard, 
173  Mass.  468;  Burrell  v.  Way,  176  Mass. 
164. 

Michigan.  —  Gibbs  v.  Hanchette,  90  Mich. 
657;  Brennan  v.  Miller,  97  Mich.  182;  Han- 
nah, etc.,  Mercantile  Co.  v.  Mosser,  105  Mich. 
18.  See  also  McMonegal  v.  Wilson,  103  Mich. 
264. 

Missouri.  —  Uihoff  v.  Gerhard,  42  Mo.  App. 
256. 

Montana.  —  See  also  Nolan  v.  Lovelock,  1 
Mont.  224;  Mason  v.  Germaine,  1  Mont.  263; 
Black  v.  Appolonio,  1  Mont.  342. 

New  York. —  Foster  v.  Schneider,  50  Hun 
(N.  Y.)  15;  Ringle  v.  Wallis  Iron  Works,  76 
Hun  (N.  Y.)44o;  Williams  v.  Daiker,  (Supm. 
Ct.  Spec.  T.)  '33  Misc.  (N.  Y.)  70,  affirmed 
71  N.  Y.  Supp.  247;  Close  v.  Clark,  16  Daly 
(N.  Y.)  91;  Aeschlimann  v.  Presbyterian 
Hospital,  165  N.  Y.  296,  affirming  29  N.  Y. 


App.  Div.  630.  See  also  Tibbits  v.  Phipps,  30 
N.  Y.  App.  Div.  274,  affirmed  163  N.  Y.  580. 

7.  Claiming  More  than  Is  Due,  Through  Mistake 
—  United  States.  —  Springer  Land  Assoc.  v. 
Ford,  168  U.  S.  513,  affirming  8  N.  Mex.  37. 

California.  —  Barber  v.  Reynolds,  44  Cal. 
519;  Snell  v.  Payne,  115  Cal.  218. 

Connecticut.  —  Hopkins  v.  Forrester,  39 
Conn.  351;  Marston  v.  Kenyon,  44  Conn.  349; 
Westland  v.  Goodman,  47  Conn.  83;  Nichols 
v.  Culver,  51  Conn.  177;  Kiel  v.  Carll,  51 
Conn.  440. 

Dakota. — McCormack  v.  Phillips,  4  Dak. 
541-  . 

Illinois.  —  Hayes  v.  Hammond,  162  111.  133; 
Day  v.  Chapman,  88  111.  App.  358. 

Indiana.  —  Harrington  v.  Dollman,  64  Ind. 
255;  Albrecht  v.  C.  C.  Foster  Lumber  Co.,  126 
Ind.  318. 

Iowa.  —  St.  Croix  Lumber  Co.  v.  Davis,  105 
Iowa  27;  Simonson  Bros.  Mfg.  Co.  v.  Citizens 
State  Bank,  105  Iowa  264.  See  also  Lee  v. 
Hoyt.  101  Iowa  101. 

Massachusetts.  —  Underwood  v.  Walcott,  3 
Allen  (Mass.)  464;  Smith  v.  Norris,  120  Mass. 
58.  Compare  Lynch  v.  Cronan,  6  Gray  (Mass.) 
531. 

Michigan.  —  Lamont  v.  Le  Fevre,  96  Mich. 
175;  McMonegal  v.  Wilson,  103  Mich.  264; 
Scheibner  v.  Cohnen,  108  Mich.  165;  Fairbairri 
v.  Moody,  116  Mich.  61;  Union  Trust  Co.  v. 
Casserly,  (Mich.  1901)  86  N.  W.  Rep.  545. 

Montana.  —  Nolan  v.  Lovelock,  1  Mont.  224; 
Mason  v.  Germaine,  1  Mont.  263;  Black  ?<.' 
Appolonio,  1  Mont.  342. 

New  Jersey.  —  Camden  Iron  Works  v.  Cam- 
den, (N.  J.  1900)47  Atl.  Rep.  221;  Garrison  v. 
Borio,  (N.  J.  1901)47  Atl.  Rep.  1060,  overrul- 
ing Reeve  v.  Elmendorf,  38  N.  J.  L.  125.  Com- 
pare Sherer  v.  Collins,  7  N.  J.  L.  181 ;  McPher- 
son  v.  Walton,  42  N.  J.  Eq.  282;  Donnelly  v. 
Johnes,  58  N.  J.  Eq.  442. 
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mistake  in  addition,1  or  a  failure  to  give  proper  credits2 — at  least  where  no 
one  has  been  harmed  thereby,3  but  in  such  case  the  lien  may  hold  good  for 
the  amount  actually  due.4 

Inclusion  of  Items  for  Which  Lien  Cannot  Be  Claimed.  —  Accordingly  where  the 
claimant  has  fraudulently  included  in  his  claim  items  for  which  he  is  not 
entitled  to  a  lien,  the  entire  lien  will  be  defeated.5  But  in  the  absence  of  any 
fraudulent  purpose  on  the  part  of  the  claimant  the  lien  will  not  be  defeated 
in  toto  by  reason  of  the  fact  that  the  statement  or  claim  includes,  along  with 
items  for  which  a  lien  may  exist,  items  for  which  a  lien  cannot  be  acquired, 
either  because  the}7  are  not  by  nature  the  proper  subjects  of  the  lien  or  because 
they  are  invalid  as  claims  altogether.6  provided  it  can  be  ascertained  from  the 
face  of  the  statement  what  the  items  are  for  which  a  lien  may  properly  be 
claimed,  and  the  amount  due  for  such  items  ;7  at  least  the  lien  may  be  enforced 


New  York.  —  Gaskell  v.  Beard,  58  Hun  (N. 
Y.)  roi;  Morgan  v.  Taylor,  15  Daly  (N.  Y.) 
302. 

North  Dakota.  —  Turner  v.  St.  John,  8  N. 
Dak.  245. 

Oregon.  —  Cooper  Mfg.  Co.  v.  Delahunt,  36 
Oregon  402. 

Utah.  — Culmer  v.  Caine.  22  Utah  217. 

1.  Mistake  in  Addition.  —  Harrisburg  Lumber 
Co.  v.  Washburn,  29  Oregon  150.  See  also 
Chamberlain  v.  Hibbard,  26  Oregon  428. 

2.  Unintentional  Failure  to  Give  Proper  Credits 
—  Dakota.  —  McCormack  v.  Phill'ps,  4  Dak. 
506. 

Ioiva.  —  Green  Bay  Lumber  Co.  v.  Miller,  98 
Iowa  468;  Ewing  v.  Stock  well,  106  Iowa  26. 

Michigan.  —  Hulburt  v.  Just,  (Mich.  1901)85 
N.  W.  Rep.  872. 

Missouri.  —  Schroeder  v.  Mueller,  33  Mo. 
App.  28;  Hydraulic  Press  Brick  Co.  v.  Mc- 
Taggart,  76  Mo.  App.  347.  Compare  Hoffman 
v.  Walton,  36  Mo.  613. 

Oregon.  —  Rowland  v.  Haaron,  24  Oregon 
529;  Chamberlain  v.  Hibbard,  26  Oregon  428; 
Allen  v.  Elwert,  29  Oregon  428;  Fitch  v. 
Howilt,  32  Oregon  396. 

Virginia.  —  Rison  v.  Moon,  91  Va.  384. 

Negligence  in  Failing  to  Give  Credit  —  Lien 
Invalid. —  Nicolai  v.  Van  Fridagh,  23  Oregon 
149. 

3.  No  One  Harmed  by  Mistake  in  Notice.  — 

Albrechl  v.  C.  C.  Foster  Lumber  Co.,  126  Ind. 
318;  Simonson  Bros.  Mfg.  Co.  v.  Citizens  State 
Bank,  105  Iowa  264. 

4.  Lien  Valid  for  Amount  Actually  Due.  —  Mor- 
gan v.  Taylor,  15  Daly  (N.  Y.)  302. 

5.  Fraudulent  Inclusion  of  Items  for  Which  Lien 
Cannot  Be  Claimed.  —  Goodrich  v.  Gillies,  66 
Hun  (N.  Y.)  422. 

6.  Unintentional  Inclusion  of  Items  for  Which 
Lien  Cannot  Be  Claimed  —  California.  —  Malone 
v.  Big  Flat  Gravel  Min.  Co.,  76  Cal.  57S; 
Harmon  v.  San  Francisco,  etc.,  R.  Co.,  S6  Cal. 
617,  (Cal.  1889)  22  Pac.  Rep.  407;  Gordon 
Hardware  Co.  v.  San  Francisco,  etc.,  R.  Co., 
86  Cal.  620,  (Cal.  1890)  23  Pac.  Rep.  1025,  (Cal. 
1889)  22  Pac.  Rep.  406;  Schallert-Ganahl  Lum- 
ber Co.  -j.  Neal,  91  Cal.  362;  Pacific  Mut.  L. 
Ins.  Co.  v.  Fisher,  106  Cal.  224. 

Colorado.  —  Cannon  v.  Williams,  14  Colo.  2r. 

Delaware. — See  also  Perkins  v.  Wilson,  1 
Marv.  (Del.)  196. 

Illinois.  —  Rockwell  v.  O'Brien-Green  Co., 
62  111.  App.  293. 

Indiana.  —  Trueblood  v.  Shellhouse,  19  Ind. 


App.  91.  See  also  Ferguson  v.  Despo,  8  Ind. 
App.  523. 

Iowa.- — Chase  v.  Garver  Coal  Co.,  90  Iowa  25. 
Massachusetts.  —  Hubbard  v.  Brown,  8  Allen 
(Mass.)  590. 

Michigan.  —  Union  Trust  Co.  v.  Casserly, 
(Mich.  1901)  86  N.  W.  Rep.  545. 

Minnesota.  —  Dennis  v.  Smiih,  38  Minn.  494. 
Missouri. — Allen  v.  Frumet  Min.,  etc.,  Co., 
73  Mo.  688;  Johnson  v.  Barnes,  etc.,  Bldg. 
Co.,  23  Mo.  App.  546;  Pullis  v.  Hoffman,  28 
Mo.  App.  666;  McLaughlin  v.  Schawacker,  31 
Mo.  App.  365;  Midland  LumberCo.  v.  Kreeger, 
52  Mo.  App.  418;  Western  Brass  Mfg.  Co.  v. 
Mepham,  64  Mo.  App.  50,  2  Mo.  App.  Rep. 
929;  Compound  Lumber  Co.  v.  Fehlhammer 
Planing  Mill  Co.,  59  Mo.  App.  664;  Ittner  v. 
Hughes,  133  Mo.  679.  See  also  Price  v. 
Merritt,  55  Mo.  App.  640. 

Nevada.  —  Maynard  v.  Ivey,  21  Nev.  241. 
New  Hampshire.  —  Cheshire  Provident  Inst. 
v.  Stone.  52  N.  H.  365. 

New  York.  —  Goodrich  v.  Gillies,  S2  Hun 
(N.  Y.)  18;  Pierson  v.  Jackman,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  425,  affirmed  62  N. 
Y.  Supp.  1145.  See  also  Gaskell  v.  Beard,  58 
Hun  (N.  Y.)  101. 

Oregon.  —  Harrisburg  Lumber  Co.  v.  Wash- 
burn, 29  Oregon  150. 

Pennsylvania.  —  Lee  v.  Exeter  Club,  9  Kulp 
(Pa.)  209;  Waymard  v.  Datz,  30  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  q6;  McCristal  v.  Cochran,  147 
Pa.  St.  225,  29  W.  N.  C.  (Pa.)  340. 

South  Dakota.  —  Stokes  v.  Green,  10  S.  Dak. 
286. 

Texas.  —  Breneman  v.  Beaumont  Lumber 
Co.,  12  Tex.  Civ.  App.  517. 

Washington. —  Whittier  v.  Stetson,  etc.,  Mill 
Co.,  6  Wash.  190,  36  Am.  St.  Rep.  149,  dis- 
tinguishing Horton  v.  Sparkman,  2  Wash.  165; 
Horton  v.  Wiley,  2  Wash.  171 ;  Peterman  v. 
Milwaukee  Brewing  Co.,  11  Wash.  199;  Bolster 
v.  Stocks,  13  Wash.  460. 

Wisconsin.  —  North  v.  La  Flesh,  73  Wis.  520. 
Contra.- — Johnson   v.    Pike,    35    Me.  291: 
Salem  First  Nat.  Bank  v.  Redman,  57  Me.  4C5. 
See  also  Bicknell  v.  Tiickey,  34  Me.  273;  Mc- 
Crillis  v.  Wilson,  34  Me.  2S6,  56  Am.  Dec.  655. 

7.  Items  Must  Be  Separable  —  Illinois.  — 
Culver  v.  Schroth,  153  111.  437,  affirming  54  111. 
App.  643. 

Minnesota.  —  Dennis   v.    Smith,  38  Minn. 

494- 

Missouri.  —  Pullis  v.  Hoffman.  2S  Mo.  App. 
666;    Fathman,    etc..    Planing   Mill   Co.  v. 
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where  no  one  was  injured  by  the  erroneous  statement.1  But  where  the 
amount  for  which  a  lien  might  properly  be  established  cannot  be  ascertained, 
this  will  have  the  effect  of  preventing  the  establishment  of  a  lien  for  any  part 
of  the  claim.2 

c.  Demand  for  Less  than  Is  Due.  —  If  the  lienor  gives  notice  for  a 
less  sum  than  is  due  to  him,  he  will  be  held  to  have  waived  his  claim  for  the 
difference  between  the  sum  demanded  and  the  sum  actually  due.  and  his 
notice  for  the  lesser  sum,  if  otherwise  in  conformity  with  the  statute,  will  be 
sustained.3 

d.  Claiming  Lien  on  Property  Not  Subject.  —  The  claiming  of  a  lien 
on  more  land  than  can  be  lawfully  Subject  to  the  lien,  or  on  other  property 
not  liable,  will  not  vitiate  the  lien  on  so  much  property  as  it  may  lawfully 
cover,  if  that  is  embraced  in  the  description  of  the  property  on  which  the  lien 
is  claimed,  unless  such  claim  was  intentionally  or  fraudulently  made  or  will 
in  some  way  operate  to  the  injury  of  the  owner  or  some  third  person.4 

Claiming  Lien  on  Property  of  Third  Person  Not  Liable.  —  On  the  same  principle  it  has 
been  held  that  the  fact  that  the  description  includes,  by  mistake,  other  prop- 
erty owned  by  other  persons  than  those  against  whom  a  lien  is  claimed,  does 
not  invalidate  the  lien  where  no  one  is  thereby  misled  to  his  prejudice.5 

29.  Estoppel  —  a.  In  GENERAL.  — A  contractor,  in  order  to  maintain  his 
mechanic's  lien  for  work  done  or  material  furnished,  must  act  in  good  faith 
towards  all  persons  interested  in  the  property  involved,  and  an  act  on  his  part 
which  would  make  it  unjust  and  inequitable  to  enforce  his  lien  may  operate 


Christophel,  60  Mo.  App.  106.  See  also  Price 
v.  Merritt,  55  Mo.  App.  640. 

Nevada.  —  Maynard  v.  Ivey,  21  Nev.  241. 

Oregon.  —  Harrisburg  Lumber  Co.  v.  Wash- 
burn, 29  Oregon  150;  Cochran  v.  Baker,  34 
Oregon  555;  Tille  Guarantee  Co.  v.  Wrenn, 
35  Oregon  62,  76  Am.  St.  Rep.  454. 

South  Dakota.  — Stokes  v.  Green,  10  S.  Dak. 
286. 

Wisconsin. — North  v.  La  Flesh,  73  Wis. 
520. 

1.  Midland  Lumber  Co.  v.  Kreeger,  52  Mo. 
App.  418. 

2.  Where  Items  Cannot  Be  Ascertained  —  Iowa. 
—  Peatman  v.  Cenueville  Light,  etc.,  Co.,  105 
Iowa  1,  67  Am.  St.  Rep.  276. 

Maine.  —  Baker  v.  Fessenden,  71  Me.  292. 

Missouri.  —  Edgar  v.  Salisbury,  17  Mo.  271; 
Murphy  v.  Murphy,  22  Mo.  App.  18;  Gauss  v. 
Hussmann,  22  Mo.  App.  115;  John  O'Brien 
Boiler  Works  Co.  v.  Haydock,  59  Mo.  App. 
653.  See  also  Nelson  v.  Withrow,  14  Mo. 
App.  270;  Johnson  v.  Barnes,  etc.,  Bldg.  Co., 
23  Mo.  App.  546.  Compare  Schulenburg,  etc., 
Lumber  Co.  v.  Strimple,  33  Mo.  App.  154; 
Eau  Claire-St.  Louis  Lumber  Co.  t>.  Wright, 
81  Mo.  App.  535. 

New  Mexico.  —  Boyle  v.  Mountain  Key  Min. 
Co.,  9  N.  Mex.  237. 

Oregon.  —  Williams  v.  Toledo  Coal  Co.,  25 
Oregon  426,  42  Am.  St.  Rep.  799;  Harrisbutg 
Lumber  Co.  v.  Washburn,  29  Oregon  150; 
Allen  v.  Elwert,  29  Oregon  428;  Hughes  v. 
Lansing,  34  Oregon  118,  75  Am.  Dec.  574; 
Title  Guarantee  Co.  v.  Wrenn,  35  Oregon  62, 
76  Am.  St.  Rep.  454.  See  also  Dalles  Lumber, 
etc.,  Co.  v.  Wasco  Woolen  Mfg.  Co.,  3  Oregon 
527;  Kezartee  v.  Marks,  15  Oregon  529;  Getty 
v.  Ames,  30  Oregon  573,  60  Am.  St.  Rep.  835. 

3.  Demand  for  Less  Sum  than  Due.  —  Donnelly 
v.  Johnes,  58"  N.  J.  Eq.  442. 


4.  Claiming  Lien  on  Property  Not  Subject  — 

Alabama.  —  Lane,  etc.,  Co.  v.  Jones,  79  Ala. 
156. 

Connecticut  —  Shattuck  v.  Beardsley,  46 
Conn.  386. 

Indiana.  —  White  v.  Stanton,  III  Ind.  540; 
Scott  z\  Goldinghorst,  123  Ind.  268;  Dalton  v. 
Hoffman,  8  Ind,  App.  101;  Heyde  v.  Suit,  22 
Ind.  App.  83. 

Iowa.  —  Epeneter  v.  Montgomery  County, 
98  Iowa  159. 

Minnesota.  —  North  Star  Iron  Works  Co.  v. 
Strong,  33  Minn.  1;  Smith  v.  Headley,  33 
Minn.  384;  Evans  v.  Sanford,  65  Minn.  271. 

Missouri.  —  Oster  v.  Rabeneau,  46  Mo.  595; 
Bradish  v.  James,  83  Mo.  313;  Holland  v. 
McCarty,  24  Mo  App.  82;  Othenin  v.  Brown, 
66  Mo.  App.  318. 

Nebraska. — White  Lake  Lumber  Co.  v. 
Russell,  22  Neb.  126,  3  Am.  St.  Rep.  262. 

Netv  Jersey.  —  Edwards  v.  Derrickson,  28  N. 
J.  L.  39;  Whitenack  v.  Noe,  n  N.  J.  Eq.  321. 

Texas.  —  Lyon  v.  Logan,  68  Tex.  521,  2  Am. 
St.  Rep.  511. 

Compare  Wharton  v.  Douglas,  92  Pa.  St.  66. 
Where  Eight  of  Third  Party  Supervenes.  —  But 
in  Ranson  v.  Sheehan,  78  Mo.  672,  a  different 
rule  was  applied  on  the  ground  that  the  rights 
of  a  third  person  had  supervened.  See  also 
Holland  v.  McCarty,  24  Mo.  App.  82. 

5.  Claiming  Lien  on  Third  Person's  Property.  — 
Bissell  v.  Lewis,  56  Iowa  231;  Green  Bay 
Lumber  Co.  r.  Miller,  98  Iowa  468.  See  also 
Hauptman  v.  Catlin,  20  N.  Y.  247;  Carter 
Lumber  Co.  v.  Simpson,  83  Tex.  370. 

A  Lien  Against  the  Interest  of  One  of  Several 
Joint  Tenants,  who  has  had  improvements 
erected,  is  not  lost  because  the  claim  is  made 
as  against  the  interest  of  all  the  joint  tenants. 
Mellor  v.  Valentine,  3  Colo.  260;  Hillburn  v. 
O'Barr,  19  Ga.  591. 
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as  an  estoppel  to  its  enforcement  in  a  court  of  equity.1  Thus  a  contractor  is 
•estopped  to  assert  his  mechanic's  lien  to  the  prejudice  of  persons  whom  he  has 
induced  to  believe  that  his  debt  has  been  satisfied,  or  that  he  will  claim  no 
lien,  and  who  in  that  belief  have  purchased  the  property  on  which  the  lien 
rests  *  or  have  invested  in  bonds  or  notes  covered  by  mortgage  thereon,3  or 
otherwise  dealt  with  reference  to  the  property  to  their  injury,4  and  if  the  repre- 
sentation or  act  constitutes  a  fraud,  it  is  immaterial  whether  the  particular 
injury  was  intended  or  not.5  But  a  mere  random  statement  that  the  lien  was 
sitisfied,  made  without  any  fraudulent  intent  to  one  who,  so  far  as  the  lienor 
knew  or  had  reason  to  know,  had  no  present  or  prospective  interest  in  the 
matter,  will  not  estop  the  lienor  from  asserting  his  lien,  though  the  person  to 
whom  the  statement  is  made  purchases  the  property  in  reliance  on  the  state- 
ment.6 Nor  is  the  validity  of  the  lien  affected  by  the  fact  that  the  owner  of 
the  property  fraudulently  concealed  or  failed  to  disclose  the  existence  of  the 
lien  at  the  time  he  procured  a  loan  for  which  a  mortgage  on  the  property  was 
given.7 

b.  Estoppel  Against  Contractor  Inoperative  Against  Subcon- 
tractor. —  The  es!"oppel  against  the  contractor  has  been  held  not  to  be 
operative  against  the  liens  of  subcontractors  and  materialmen  who  have, 
under  contract  with  him,  performed  labor  or  furnished  material  for  the 
improvement  of  the  encumbered  property,  since  their  liens  are  entirely  inde- 
pendent of  the  contractor's  liens,  and  are  not  subject  to  any  extent  to  his 
power  or  control.8 

c  Representations  of  Subcontractor  Inducing  Payment  to  Con- 
tractor. —  Representations  made  by  a  subcontractor  to  the  effect  that  he 
will  not  look  to  the  owner  for  the  payment  of  work  performed  or  materials 
furnished,9  or  a  receipt  of  payment  in  full  given  by  the  subcontractor  to  the 
contractor,  will  estop  him  10  to  assert  his  lien  if  the  owner  relying  on  the  repre- 
sentations or  receipt  is  induced  to  make  a  final  settlement  with  the  contractor. 
But  no  estoppel  will  arise  from  the  subcontractor's  representations  if  the 
owner  in  making  payment  is  not  misled  thereby.11 

d.  Election  to  Look  to  Specific  Fund  in  Litigation.  —  It  has  been 
held  that  a  person  who  files  a  lien  on  property  for  material  furnished,  and 
thereafter  appears  in  an  interpleader  action  brought  to  determine  the  priority 
of  the  rights  of  creditors  to  the  purchase  price  paid  for  the  property  on  which 
the  lien  is  claimed,  and  demands  that  his  claim  be  paid  out  of  said  fund, 

1.  Estoppel  to  Assert  Lien.  —  Heidenbluth  v.  Gordon  v.  Torrey,  15  N.  J.  Eq  112,  82  Am. 

Rudolph,  152  III.  316.  Dec.  273. 

For  a  discussion  of  the  operation  of  estoppel  8.  Effect  of  Estoppel  Against  Contractor  or  Sub- 
as  against  a  surety  on  indemnity  bond,  contractor.  —  Green  z>.  Williams,  92  Tenn.  220. 
see  supra,  this  title,  Indemnity  Against  9.  Representation  of  Subcontractor  Inducing  Pay- 
Liens.  ment  to  Contractor.  —  Green  Bay  Lumber  Co. 

2.  Green  v.  Williams,  92  Tenn.  220.  v.  Thomas,  106  Iowa  154.    See  also  Central 

3.  Purchasers  of  Notes,  etc.,  on  Contractor's  Trust  Co.  v.  Richmond,  elc,  R.  Co.,  31  U.  S. 
Representations.  —  Bristol-Goodson     Electric  App.  693. 

Light,  etc.,  Co.  v.  Bristol  Gas,  etc.,  Co.,  99  But  a  materialman  is  not  estopped  from  as- 
Tenn.  371;  McGraw  v.  Bayard,  96  111.  146.  serling  a  mechanic's  lien  for  material  fur- 
See  also  Meyer  v.  Hornby,  101  U.  S.  728;  nished  to  a  contractor,  by  reason  of  the  fact 
Hoagland  v.  Lusk,  33  Neb.  376,  29  Am.  St.  that  before  the  house  was  completed  the 
Rep.  485.  materialman's  agent  slated  that  the  contrac- 
But  the  fact  that  a  materialman  had  agreed  tor  "  had  paid  all  his  bills  as  he  had  paid 
not  to  enforce  a  lien  for  materials  furnished  by  them  last  winter,  when  the  buildings  were 
him  will  not  estop  him  as  against  one  taking  finished."  Green  Bay  Lumber  Co.  v.  Adams, 
a  mortgage  on  the  premises  from  acquiring  by  107  Iowa  672 

assignment  a  perfected  lien    for   materials.  10.  Effect  of  Receipt  in  Full  by  Subcontractor  to 

Hines  v.  Cochran,  44  Neb.  12.  Contractor.  —  Cote  Brilliant  Pressed  Brick  Co. 

4.  Goldman  v.  Brinton,  90  Md.  259.  v.  Sadring,  68  Mo.  App.  15;  D.  T.  Norton 
6.  Heidenbluth  v.  Rudolph,  152  111.  316.  Lumber  Go.  v.  Driving  Park  Assoc.,  64  Mo. 

6.  Kirchman  v.  Standard  Coal  Co.,  (Iowa  App.  377;  Cook  s.  Herring,  30  Pittsb.  Leg.  J. 
1901)  84  N.  W.  Rep.  939.  N.  S.  (Pa.)  70. 

7.  No  Estoppel  Arises  from  Owner's  Fraud. —  11.  Simonsen  v.  Stachlewicz.  82  Wis.  338. 
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waives  such  lien,  and  is  estopped  from  foreclosing  the  same,  although  the 
fund  is  exhausted  in  the  payment  of  prior  claims.1  On  the  other  hand  it  has 
been  held  that  the  fact  of  a  prior  judgment  and  sale  in  favor  of  a  different  lien 
creditor  is  no  bar  to  having  judgment  for  a  mechanic's  lien  entered  against  the 
same  property,  though  the  mechanic's-lien  claimant  had  applied  in  the  foimer 
proceeding  to  participate  in  the  proceeds  of  sale,  which  application  was  still 
pending.2 

e.  Filing  Second  Lien  Statement.  —  The  filing  of  a  statement  of  lien 
and  the  commencement  and  discontinuance  of  proceedings  thereunder  has 
been  held  not  to  constitute  an  estoppel  against  a  second  statement  of  the  lien 
where  the  labor  for  which  the  first  lien  was  filed  was  continued  to  the  last  day 
as  fixed  in  the  second  statement.3  And  where  labor  had  been  performed  on 
premises  which  had  been  conveyed  by  a  deed,  absolute  in  form  but  in  fact  a 
mortgage,  and  a  lien  notice  was  filed  in  which  the  grantor  was  named  as  the 
owner,  the  filing  of  a  second  lien  notice  in  which  the  grantee  was  named  as 
owner  has  been  held  not  to  impair  the  contractor's  rights  under  the  first  lien.4 

30.  Effect  of  Appeal  from  Judgment  Enforcing  Lien.  —  An  appeal  with  a 
supersedeas  bond  from  a  judgment  establishing  a  mechanic's  lien  does  not 
destroy  or  impair  the  binding  efficacy  of  the  lien,  during  the  time  of  the 
taking  of  the  appeal  and  the  affirmance  of  the  judgment.5 

31.  Delay  in  Enforcing  Sale  to  Satisfy  Lien.  —  A  materialman  who  has 
obtained  a  judgment  for  the  sale  of  land  to  satisfy  his  lien  does  not  waive  or 
abandon  the  lien  by  delay  in  enforcing  the  judgment,  although  he  does  not 
have  the  land  sold  until  after  the  lapse  of  eight  years  from  the  date  of  the 
judgment,  it  being  provided  in  the  judgment  that  the  land  was  not  to  be  sold 
until  ordered  by  the  lienor,  and  that  the  case  was  to  remain  on  the  docket 
subject  to  all  future  orders.6  So  a  mechanic's  lien  is  not  destroyed  or  affected 
by  the  fact  that  in  a  suit  for  the  enforcement  thereof,  in  which  a  personal 
judgment  against  the  owner  and  an  order  of  condemnation  of  the  property 
has  been  obtained,  there  is  embodied  in  the  judgment  an  agreement  to  sus- 
pend the  issue  of  execution  for  a  certain  time.7 

32.  Fraudulent  Disposal  of  Material  by  Subcontractor. —  Under  the  mechanic's- 
lien  law  of  Missouri,  the  materialman  furnishing  material  to  a  subcontractor 
extends  credit  to  the  building,  and  the  fraudulent  disposal  of  the  material 
while  in  the  hands  of  the  subcontractor,  to  a  third  party  who  puts  the  material 
in  the  building  for  which  it  was  intended,  cannot  defeat  the  materialman's 
lien.8 

33.  Effect  of  Incorporation  Where  Unincorporated  Association  Is  Lienee.  — 
A  lien  upon  the  improvements  and  the  interest  of  an  unincorporated  associa- 
tion in  the  property  under  a  lease  is  not  destroyed  by  the  incorporation  of  such 
association  and  the  transfer  of  the  property  to  the  corporation.9' 

34.  Waiver  by  Agent  of  Claimant.  —  A  waiver  of  a  mechanic's  lien  cannot 
be  predicated  on  the  unauthorized  acts  of  the  agent  or  employee  of  the 
claimant.10 

XX.  Prevention,  Discharge,  and  Satisfaction  of  Lien  —  1.  Prevention  — 

a.  In  General.  —  Some  of  the  circumstances  which  may  operate  to  prevent  a 

1.  Idaho  Gold  Min.  Co.  v.  Winchell,  (Idaho  6.  Delay  in  Enforcing  Judgment  to  Satisfy  Lien. 
1899)  59  Pac.  Rep.  533.  —  Pittman  *:  Wakefield,  90  Ky.  171. 

2.  Koken  Iron  Works  v.  Robertson  Ave.  R.  7.  Agreement  to  Stay  Execution  No  Waiver. — 
Co.,  141  Mo.  228.  Leftwich  Lumber  Co.  v.  Florence  Mut.  Bldg., 

3.  Filing  Second  Lien  Statement.  —  Dowd  v.  etc..  Assoc.,  104  Ala.  584. 

Dowd,  (Mich.  1901)  86  N.  W.  Rep.  128,  8  De-  8.  A.  M.  Stevens  Lumber  Co.  v.  Kansas  City 

iron  Leg.  N.  196.  Lumber  Co.,  72  Mo.  App.  248. 

4.  Kerrigan  v.  Fielding,  47  N.  Y.  App.  Div.  9.  Mountain  City  Market  House,  etc.,  Assoc. 
2+6.  r..  Kearns,  103  Fa.  St.  403. 

5.  Effect  of  Appeal  from  Judgment  Enforcing  10.  Waiver  "by  Agent  or  Employee  of  Claimant. 
Lien.  —  Julier.  Gas  Light  Co.  v.  Hurley,  ir  —  Jones,  etc.,  LumberCo.  v.  Murphy,  64  Iowa 
Iowa  520.  165;  Bullard  v.  DeGroff,  59  Neb.  784. 
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mechanic's  lien  from  attaching  to  property  are  treated  elsewhere  in  this  title.1 
Aside  from  these  matters  of  inconsistent  contract,  waiver,  estoppel,  and  the 
like,  whereby  the  lien  may  be  prevented  or  lost,  there  are  several  methods  by 
which  the  owner  or  principal  contractor  may  prevent  these  liens  from  attaching.2 
b.  By  Giving  Security  for  Payment  of  Claim  — (i)  In  General.- — 
The  mechanic's-lien  acts  of  several  states  contain  provisions  that  by  executing 
and  filing  a  bond  or  undertaking  described  in  the  statute,  and  usually  con- 
ditioned for  the  payment  of  all  claims  for  labor  or  materials  that  may  be  fur- 
nished, the  owner  may  prevent  the  attaching  of  any  mechanics'  liens  that 
may  thereafter  accrue,  or  the  principal  contractor  may  prevent  the  attaching 
of  any  liens  on  the  part  of  subcontractors  and  materialmen.  Such  a  bond  is 
a  substitute  for  the  lien  to  which  the  claimants  would  be  entitled  by  statute 
in  case  no  bond  were  given.3 

(2)  Who  May  Give  Bond.  —  In  some  of  these  states  the  statutes  provide 
that  either  the  owner  or  principal  contractor  may  give  the  bond  to  release  the 
property.4  while  in  others  it  appears  that  the  principal  contractor  only  may 
be  obligor.5 

(3)  Enforcement  of  Bond.  —  When  a  bond  has  been  executed  and  filed 
pursuant  to  the  requirements  of  the  statute,  claimants  who  would  otherwise 
be  entitled  to  liens  are  restricted  to  their  remedy  against  the  principal  and 
sureties  in  the  undertaking.1*  Such  bonds  have  been  held  not  to  be  subject 
to  the  usual  rules  regarding  the  discharge  of  the  surety  by  dealings  between 
the  principal  and  the  obligee.7 

2.  Discharge  and  Satisfaction  —  a.  In  General.  —  The  mechanic's-lien  acts 


1.  See  supra,  this  title.  Contract  under  Which 
Lien  Acquired  —  Contract  Inconsistent  with  Ex- 
istence of  Lien;  and  also  supra,  this  title, 
Waiver  and  Loss. 

2.  See  the  codes  and  statutes  of  the  various 
states. 

Posting  Notice.  —  In  Washington  the  owner 
may  prevent  or  avoid  a  lien  by  posting  a  no- 
tice as  directed  in  the  statute  (Code  Wash. 
1881,  §  1965).  Spokane  Mfg.,  etc.,  Co.  v.  Mc- 
Chesney,  1  Wash.  609. 

3.  Prevention  of  Lien  by  Filing  Bond  to  Pay 
Claims — Illinois.  —  Martin  v.  Swift,  120  111. 
488. 

Iowa.  —  U.  S.  Wind  Engine,  etc.,  Co.  v. 
Drexel,  53  Neb.  771,  construing  the  Iowa  statute. 

Kansas.  —  Risse  v.  Hopkins  Planing  Mill 
Co.,  55  Kan.  518;  Kille  v.  Bentley,  6  Kan. 
App.  804. 

Minnesota.  —  Bohn  v.  McCarthy,  29  Minn. 
23;  Kraus  v.  Murphy,  38  Minn.  422;  St.  Paul 
Foundry  Co.  v.  Wegmann,  40  Minn.  419;  Ab- 
bott v.  Morrissette,  46  Minn.  10.  This  pro- 
vision was  repealed  by  Acts  1S89.  c.  200. 

See  also  the  statutes  of  the  several  states. 

The  Minnesota  General  Statutes  1878,  c.  90, 
§  3,  Required  that  Notice  of  the  Existence  of  the 
Bond  Be  Posted  conspicuously  upon  the  prem- 
ises. Kraus  v.  Murphy,  38  Minn.  422;  Si. 
Paul  Foundry  Co.  v.  Wegmann,  40  Minn.  419. 

To  Prevent  a  Lien  on  a  Public  Building  Not 
Owned  by  the  State,  under  the  Iowa  statute,  the 
principal  contractor  must  execute  and  file  a 
bond  with  the  treasurer  of  the  corporation  for 
which  the  building  is  to  be  erected.  See  U.  S. 
Wind  Engine,  etc.,  Co.  -'.  Drexel,  53  Neb.  771, 
where  this  statute  is  construed. 

Minnesota  —  Obligors  in  Bond  Held  Not  En- 
titled to  Allege  Want  of  Title  in  Obligee.  —  Steffes 
v.  Lemke,40  Minn.  27. 


4.  Owner  or  Contractor  May  Give  Bond.  —  Risse 
v.  Hopkins  Planing  Mill  Co.,  55  Kan.  518; 
Kille  1.  Bentley,  6  Kan.  App.  804. 

5.  Contractor  May  Give  Bond. —  Martin  v. 
Swift,  120  111.  488;  U.  S.  Wind' Engine,  etc., 
Co.  v.  Drexel,  53  Neb.  771,  construing  the  Iowa 
statute:  Abbott  v.  Morrissette,  46  Minn.  10; 
Kraus  v.  Murphy,  38  Minn.  422. 

6.  Claimants  Restricted  to  Remedy  on  Bond.  — 
Bohn  v.  McCarthy,  29  Minn.  23;  Kraus  v 
Murphy,  3S  Minn.  422. 

The  Obligation  of  the  Bond  under  the  Minnesota 
Statute  Was  Held  to  Be  Absolute,  and  not  to  be  in 
any  way  dependent  on  the  question  w  hether 
the  persons  doing  the  work  or  furnishing  the 
material  would,  but  for  the  bond,  have  had  a 
lien,  nor  to  be  in  any  way  limited  by  the  extent 
or  value  of  such  lien.  Steffes  v.  Lemke,  40 
Minn.  27. 

Establishment  of  Lien  Not  Prerequisite  to  Ac 
tion  on  Bond. —  Bohn  v.  McCarthy,  29  Minn. 

23. 

7.  The  Rights  of  Laborers  and  Materialmen 
Have  Been  Held  to  Be  Unaffected  by  acts  cf  the 
obligor  (the  principal  contractor)  and  nominal 
obligee  (the  owner),  so  that  an  agreement  be- 
tween these  parties  to  extend  the  time  to  com- 
plete the  contract  does  not  affect  the  rights  of 
the  real  beneficiaries.  Steffes  v.  Lemke,  40 
Minn.  27. 

The  Sureties'  Liability  Is  Unaffected  by  the 
Assignment  of  the  Contract  Bights  to  One  of  Sev- 
eral Contractors  who  have  given  the  statutory 
bond.    Abbott  v.  Morrissette,  46  Minn.  10. 

A  Slight  Departure  from  the  Plans  and  Specifi- 
cations of  the  work,  where  alterations  are 
authorized  by  the  contract,  does  not  affect  the 
liabilities  of  the  sureties  on  the  bond,  although 
it  be  without  their  knowledge.  Risse  v.  Hop- 
kins Planing  Mill  Co.,  55  Kan.  518. 
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generally  contain  express  provisions  with  respect  to  the  discharge  and  satis- 
faction of  the  lien.  These  vary  with  the  statutes  in  different  jurisdictions, 
and  even  with  successive  statutes  in  the  same  jurisdiction  ;  1  but  some  of  the 
methods  prescribed  by  the  statutes  in  the  several  states  are  essentially  similar, 
and  have  received  in  the  main  a  substantially  consistent  construction  by  the 
courts  of  their  respective  jurisdictions. 

Statutory  Provisions  as  to  Discharge  to  Be  Strictly  Followed.  —  The  modes  prescribed 
by  the  statutes  to  obtain  the  discharge  of  a  mechanic's  lien  are  held  to  be 
exclusive;3  for  the  acts  providing  particular  methods  for  discharging  these 
liens  negative  the  idea  that  the  legislature  intended  to  vest  in  the  court  the 
power  to  discharge  them  by  other  process,  or  for  other  causes,  than  those 
expressed  in  the  statutes.3  From  this  construction  of  the  statutes  it  follows 
that  a  discharge  unauthorized  by  the  express  provisions  of  the  act  will  be 
vacated,  and  the  lien  reinstated.4 

b.  Bv  Bond  or  Undertaking  for  Payment  of  Claim — (i)  In  Gen- 
eral. —  In  many  jurisdictions  the  statutes  make  provision  for  the  discharge  of 
liens  by  the  giving  of  a  bond  or  undertaking  for  the  payment  of  the  amount 
which  may  be  found  to  be  due  the  lien  claimant,  or  of  the  judgment  which 
may  be  rendered  in  proceedings  to  enforce  the  lien  against  the  property. 
A  bond  given  pursuant  to  the  provisions  of  such  statutes  releases  the  land 
from  the  lien,  and  takes  the  place  of  the  land  as  security  for  the  claim  ;  the 
lien  is  thereby  shifted  from  the  land  to  the  undertaking,  and  the  lien  claimant 
is  remitted  to  his  remedy  against  the  parties  to  the  instrument.5 


1.  Hallahan  v.  Herbert,  (C.  PI.  Gen.  T.)  n 
Abb.  Pr.  N.  S.  (N.  Y.)  326.  See  the  various 
local  statutes. 

New  York  Statute  1851— Entry  by  Clerk  in* 
Book  of  Liens  after  Lapse  of  One  Year.  —  Paine  v. 
Hjtmey,  4  E.  D.  Smith  (N.  Y.)  734. 

This  statute  was  repealed  by  the  Act  of  1863. 
Hallahan  v.  Herbert,  (C.  PI.  Gen.  T.)  11  Abb. 
Pr.  N.  S.  (M.  Y  )  326. 

Discharge  of  Lien  by  Judgment  Exempting  Such 
Property  after  tan  days  without  appeal  (Laws 
N.  Y.  1863,  c.  500,  §  10,  subd.  4).  Carroll  v. 
CouGfhlin,  3  Daly  (M.  Y.)  180;  Dowdney  v. 
McCollom,  5  Daly  (N.  Y.)  240,  disapproving 
Van  Cleve  v.  Abbott,  (C.  PI.  Spec.  T.)  3  Abb. 
Pr  N.  S.  (N.  V.i  144. 

2.  Statutory  Msthods  of  Discharge  Held  Exclu- 
sive.—  Fettrich  v.  Totten,  (N.  V.  Super.  Ct. 
Spec.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  264;  Dowd- 
ney v.  McCollom,  5  Daly  (N.  Y.)  240;  Fischer 
v.  Hussey,  (N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc. 
(N.  Y.)  529.  See  also  Matter  of  Mechanic's 
Lien,  (Supm.  Ct  Spec.  T.)  27  Misc.  (N.  Y.)  6S2; 
Rinede  v.  Wallis  Iron  Works,  (Suprn.  Ct.  Spec. 
T.)  25  Civ.  Pro.  (N.  Y.)  261,  16  Misc.  (N.  Y.) 
167;  Copley  v.  Hay,  16  Daly  (N.  Y.)  446. 

3.  Matter  of  Lien  on  740  Broadway,  (C.  PL 
Spec.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  335; 
Mathews  v.  Dalev,  (C.  PI.  Spec.  T  )  38  Hniv. 
Pr.  (NT.  Y.)  382 

4.  Reinstatement  of  Lien  Improperly  Discharged. 

—  Madden  v.  Lcnnon,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  79 

A  Mechanic's  Lien  Will  Not  Be  Stricken  from 
the  Record  where  it  has  been  filed  against  the 
owner  or  reputed  owner  on  the  motion  of  a 
third  party  who  claims  to  be  the  real  owner, 
since  the  title  to  the  property  is  the  real  issue 
involved,  and  this  cannot  be  determined  on 
motion.    Cutter  v.  Magaw,  23  Pa.  Co.  Ct.  475. 

6.  Property  Released  from  Lien  by  Filing  Bond 

—  District  of  Columbia.  —  Phillips  :.  Coburn, 

20  C.  of  L. — 33  jjj 


2  MacArthur  (D.  C.)  409;  Phillips  v.  Gilbert, 
101  U.  S.  721;  Anglo-American  Sav.,  etc., 
Assoc.  v.  Campbell,  13  App.  Cas.  (D.  C.)  581. 

Delaware.  —  Carman  v.  Scribner,  3  Houst. 
(Del.)  554- 

Illinois.  —  Martin  v.  Swift,  120  111.  488,  20 
111.  App.  515;  Swift  v.  Martin,  27  111.  App.  117. 
Indiana.  —  Scott  v.  Goldinghorst,  123  Ind. 

268. 

Iowa.  —  U.  S.  Wind  Engine,  etc.,  Co.  v. 
Drexel,  53  Neb.  771,  construing  the  Iowa  statute. 

Kansas.  —  Risse  v.  Hopkins  Planing  Mill 
Co.,  55  Kan.  518;  Main  St.  Hotel  Co.  v. 
Horton  Hardware  Co.,  56  Kan.  448;  Kille  v. 
Bcntley,  6  Kan.  App.  804. 

Massachusetts.  — Glendon  Co.  v.  Townsend, 
120  Mass.  346;  Landers  v.  Adams,  165  Mass. 
415;  Taunton  Sav.  Bank  v.  Burrell,  (Mass. 
1901)  60  N.  E.  Rep.  930. 

Michigan.  —  McIIugh  v.  Gault,  86  Mich.  135. 

Minnesota.  —  Bohn  v.  McCarthy,  29  Minn. 
23;  Kraus  v.  Murphy,  38  Minn.  422;  St.  Paul 
Foundry  Co.  v.  Wegmann,  40  Minn.  419. 

New  York.  — McAveney  v.  Brush,  1  N.  Y. 
App.  Div.  97;  Sheffield  v.  Murray,  80  Hun 
(N.  Y.)  555;  Schaettler  v.  Gardiner,  4  Daly  (N. 
Y.)  56;  Whitney  v.  Coleman,  9  Daly  (N.  Y.) 
238;  Copley  v.  Hav,  16  Daly  (N.  Y.)  446; 
Murray  v.  Barth,  (N.  Y.  Super.  Ct.  Spec.  T.) 
30  Abb.  N.  Cas.  (N.  Y.)  303;  People  v  Butler, 
(Supm.  Ct.  Gen  T.)  61  How.  Pr.  (N.  Y.)  274; 
McKenna  v.  Edmundstone,  (Ct.  App.)64  How. 
Pr.  (N.  Y.)  461;  Ford  v.  Builey,  5  N.  Y.  L.  Bui. 
95;  Shannon  v.  Coursen,  Daily  Reg.  (N.  Y.) 
Oct.  12.  18S2;  Heinlein  v.  Murphy,  (Brooklyn 
City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  47;  Hopper 

Erslev,  (N.  Y.  Super.  Ct.  Gen.  T.)  3  Misc. 
(N.  Y.)  340;  May  v.  Menton,  (N.  Y.  City  Ct. 
Gen.  T.)  iS  Misc.  (N.  Y.)  737,  20  Misc.  (N.  Y.) 
723;  Ringle  v.  Matthiessen.  10  N.  Y.  App. 
Div.  274,  affirmed  158  N.  Y.  740;  Von  Den 
Driesch  v.   Rohrig,  45  N.  Y.  App.  Div.  526; 
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Provisions  as  to  Discharge  by  Eond  Held  Constitutional.  —  Statutory  provisions  for 
the  discharge  of  liens  in  the  manner  described  above  have  been  held  to  be 
constitutional.1 

Compliance  with  Statute  Essential.  —  Where  the  statutes  provide  the  method  ill 
which  the  amount  of  the  bond  is  to  be  ascertained  and  fixed,  the  sufficiency 
of  the  sureties  approved,  and  an  order  obtained  discharging  the  lien,  these 
directions  must  be  complied  with  in  order  to  obtain  a  discharge  of  the  lien; 
the  mere  making  and  filing  of  the  bond  will  not  operate  to  release  the  property.2 

Part  of  Property  Not  Discharged  Except  by  Securing  Whole  Lien.  —  In  order  to  obtain 
the  discharge  of  part  of  the  property,  the  bond  must  be  filed  to  secure  the 
whole  lien.3 

Discharge  of  Liens  for  Public  Improvements.  —  The  New  York  statute  giving 
mechanics'  liens  for  labor  and  materials  furnished  towards  performing  con- 
tracts for  public  improvements  with  the  state  or  a  municipal  corporation  con- 
tains provisions  by  which  the  principal  contractor  is  authorized  to  discharge 
the  liens  of  materialmen,  etc.,  by  entering  and  filing  an  undertaking  that  he 
will  pay  any  judgment  that  may  be  rendered  in  an  action  to  enforce  the  lien.4 


Ward  v.  Kilpatrick,  85  N.  Y.  418;  A.  Hall 
Terra  Colta  Co.  v.  Doyle,  133  N  Y.  603;  Mack 
v.  Colleran,  136  N.  Y.  617;  Morton  v.  Tucker, 
145  N.  Y.  244;  Pickeit  v.  Gollner,  (Brooklyn 
City  Ct.  Gen.  T.)  26  N.  Y.  St,  Rep.  691; 
Scherrer  v.  Hopper,  (C.  PI.  Gen.  T.)  45  N.  Y. 
St.  Rep.  638;  Highton  v.  Dessau,  (C.  PI.  Gen. 
T.)46  N.  Y.  St.  Rep.  922;  Matter  of  Wilkes, 
(C.  PI.  Spec.  T.)  62  N.  Y.  St.  Rep.  224;  Law- 
son  v.  Reilly,  (C.  PI.  Spec.  T.)  13  Civ.  Pro. 
(N.  Y.)  290;  Bulkley  v.  Moses.  (Brooklyn  City 
Ct.  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  28;  New  York 
Lumber,  etc.,  Co.  v.  Seventy-Third  St.  Bldg. 
Co.,  15  Daly  (N.  Y.)  133;  Scherrer  v.  Music 
Hall  Co.,  (C.  PI.  Gen.  T.)  18  N.  Y.  Supp.  459; 
Brandt  v.  Radley,  (Supm.  Ct.  Spec.  T.)  23  N. 
Y.  Supp.  277;  Kruger  v.  Braender,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  275;  Cunningham  v. 
Doyle,  (C.  PI.  Gen.  T.)  5  Misc.  (N.  Y.)  219; 
Ringle  v.  Wallis  Iron  Works,  (Supm.  Ct.  Spec. 
T.)  25  Civ.  Pro.  (N.  Y.)  261,  16  Misc.  (N.  Y.) 
167;  Sullivan  v.  Goodwin,  30  N.  Y.  App. 
Div.  194,  affirmed  164  N.  Y.  583;  Reilly  v. 
Poerschke,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.) 
612,  affirming 42  N.  Y.  Supp.  1132;  Heagney  v. 
Hopkins,  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 
608;  Kerrigan  v.  Fielding,  47  N.  Y.  App.  Div. 
246;  Norton  v.  O'Keefe.  (Brooklyn  City  Ct. 
Gen.  T.)  1  N.  Y.  Annot.  Cas.  114. 

Pennsylvania.  — Seipel  v.  Wierman,  8  Phila. 
(Pa.)  26;  Hoffmann  v.  Haines,  8  Phila.  (Pa  ) 
248;  Hood  v.  Building  Assoc.,  9  Phila.  105,  30 
Leg.  Int.  (Pa.)  44;  Leiper  v.  Hay,  19  Phila. 
(Pa.)  362,  46  Leg.  Int.  (Pa.)  98;  Sulzer  v.  Ross, 
12  Pa.  Super.  Ct.  206,  affirming^  Pa.  Dist.  573. 

A  Mechanic's  Lien  on  a  Vessel  under  ihe  Dela- 
ware statute  is  enforced  by  attachment,  and 
the  vessel  may  be  discharged  by  the  defend- 
ant's eniering  into  a  recognizance  conditioned 
to  pay  the  condemnation  money  and  costs. 
Carman  v.  Scribner,  3  Houst.  (Del  )  554. 

New  York  —  Bond  Cannot  Be  Substituted  for 
Money  Paid  into  Court.  —  Matter  of  Mechanic's 
Lien,  (Supm.  Ct.  Spec.  T.)  27>lisc.  (N.  Y.)  682. 

"Bond"  and  "  Undertaking  "  Synonymous. — 
Mathiasen  v.  Shannon,  (Supm,  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  274. 

Bond  Not  Absolute  Undertaking  to  Pay.  — 
Matter  of  Dean,  83  Hun  (N.  Y.)  413. 

The  Provision  for  a  Lis  Pendens  was  held  to 


have  no  application  where  a  bond  had  been 
given  to  discharge  the  lien.  Sheffield  v. 
Robinson,  73  Hun  (N.  Y.)  173. 

Specific  Lien  on  Obligors'  Realty.  —  The  Penn- 
sylvania Act  of  1873  gives  a  specific  lien  upon 
the  real  estate  offeied  and  approved  by  the 
court  as  security.  Maulsbury  v.  Simpson,  11 
Phila.  196.  33  Leg.  Int.  (Pa.)  108;  Day  v.  Gar- 
rett, 12  Phila.  265,  34  Leg.  Int.  (Pa.)  132; 
Henson  v.  Stewait,  1  W.  N.  C.  (Pa.)  4;  Ash- 
jnead  v.  Prcwhattan,  2  W.  N.  C.  (Pa  )  98. 

1.  Constitutionality  of  Statute  Established. — 
McHugh  v.  Gault,  86  Mich.  135. 

2.  Statutory  Procedure  Must  Be  Followed.  — 
Copley  v.  Hay,  16  Daly  (N.  Y.)44G;  Ringle  v. 
Wallis  Iron  Works,  (Supm.  Ct.  Spec.  T.)  25 
Civ.  Pro.  (N.  Y.)  261,  16  Misc  (N.  Y.)  167; 
Shannon  v.  Coursen,  Daily  Reg.  (N.  Y.)  Oct. 
12,  1882;  Norton  v.  O'Keefe,  (Brooklyn  City 
Ct.  Gen.  T.)  1  N.  Y.  Annot.  Cas.  114. 

Mere  Informalities  in  a  Lien,  not  so  substantial 
as  to  justify  a  defense  upon  the  merits,  will 
not  deprive  a  bond  given  to  release  the  lien  of 
all  value.  Smith  v.  New  York,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  380.  And  see  N.  Y. 
Code  Civ.  Pro.,  §  3412. 

Lien  Claimant  Entitled  to  Notice  of  Application 
to  Substitute  Security.  —  Sulzer  v.  Ross,  12  Pa. 
Super.  Ct.  206,  affirming  8  Pa.  Dist.  573. 

Offer  of  Worthless  Sureties  a  Contempt  of  Court. 
—  McAveney  v.  Brush,  1  N.  Y.  App.  Div.  97. 

3.  Bond  for  Whole  Lien  Necessary.  —  Fotd  v. 
Bailey,  5  N.  Y.  L.  Bui.  95.  See  also  Norton 
v.  O'Keefe.  (Brooklyn  City  Ct.  Gen.  T.)  1  N. 
Y.  Annot.  Cas.  114. 

Lien  on  Two  Properties  Not  Discharged  by  Bond 
as  to  One  Only.  —  Kille  v.  Beniley,  6  Kan.  App. 
804. 

4.  Bond  to  Discharge  Lien  for  Public  Improve- 
ment. —  Miller  v.  McKeon,  15  N.  Y.  App.  Div. 
133;  Ruge  v.  Gallagher,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)  572;  Heagney  v.  Hopkins, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  608;  In  re 
John  P.  Kane  Co.,  (Supm.  Ct.  Spec.  T.)  66  N. 
Y.  Supp.  684,  affirmed  52  N.  Y.  App.  Div.  630; 
Smith  v.  New  York,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  3S0. 

Distinction  Between  Bonds  to  Discharge  Lien  on 
Private  Property  and  to  Discharge  Lien  on  Money 
Due  Contractor  for  Public  Work.  —  Pierson  v, 
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After  the  filing  of  such  a  bond  there  remains  only  the  question  of  the  liability 
of  the  contractor  to  the  claimant,  and  no  question  of  the  liability  of  the  city 
to  the  contractor.1 

(2)  Who  May  File  Bond. — The  statutes  providing  for  the  discharge  of 
liens  by  giving  a  bond  usually  state  in  terms  what  persons  shall  be  entitled  to 
execute  and  file  the  instrument.  Some  provide  that  the  owner,8  and  others 
that  the  contractor,3  may  enter  into  such  an  undertaking;  while  still  other 
acts  give  this  right  to  either  the  owner  or  contractor.4  The  Massachusetts 
statute  gives  the  right  to  file  such  a  bond  to  "  any  person  having  an  interest 
in  property  upon  which  a  lien  has  been  claimed."  5 

(3)  When  Bond  May  Be  Filed.  —  Under  some  of  the  statutes  the  bond  may 
be  filed  even  after  an  action  has  been  brought  to  enforce  the  lien;6  but  it  has 
been  held  that  in  such  a  case  the  action  will  not  be  discontinued  upon  the 
filing  of  the  bond,  but  will  be  prosecuted  to  the  end  in  order  that  the  amount 
due  the  claimant  may  be  ascertained  and  declared,  although  no  decree  in  per- 
sonam will  be  rendered.7 

(4)  Enforcement  of  Claim  After  Filing  of  Bond in  General.  —  Under 
statutes  providing  for  the  discharge  of  a  mechanic's  lien  by  the  filing  of  a 
bond  or  undertaking,  the  execution  and  filing  of  this  instrument  pursuant  to 
the  directions  of  the  statute,  and  the  consequent  release  of  the  land  from  the 
lien,  operate  to  shift  the  lien  to  the  bond,  and  to  remit  the  lien  claimant  to 
his  remedy  on  that  instrument.8 


Jackman,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.Y.) 
425- 

Provision  for  Discharging  Municipal  Mechanics 
Liens  Is  Unaffected  by  New  York  Charter.  —  Ruge 
v.  Gallagher,  (Supm.  Ct.  Spec.  T.)  22  Misc. 
(N.  Y  )  572. 

1.  Effect  of  Bond  to  Discharge  Lien  for  Public 
Improvement.  —  Pierson  v.  ]ackman,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  425. 

2.  Bond  by  Owner. —  Heagney  v.  Hopkins, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  608.  See 
also  Kerrigan  v.  Fielding,  47  N.  Y.  App.  Div. 
246. 

Owner  Held  Included  in  Term  "  Defendant."  — 

See  Anglo-American  Sav.,  etc.,  Assoc.  v. 
Campbell,  13  App.  Cas.  (D.  C.)  581. 

3.  Bond  by  Contractor —  Illinois.  —  Martin  v. 
Swift,  120  111.  488,  affirmed  27  111.  App.  117. 

Iowa.  —  U.  S.  Wind  Engine,  etc.,  Co.  v. 
Drexel,  53  Neb.  771,  construing  the  Iowa 
statute. 

Minnesota.  —  Bohn  v.  McCarthy,  29  Minn. 
23;  Kraus  v.  Murphy,  38  Minn.  422. 

Pennsylvania.  —  Leiper  v.  Hay,  19  Phila. 
(Pa.)  362,  46  Leg.  Int.  (Pa.)  98. 

Dissolution  of  Firm  of  Contractors  ■ 


Bond  by 

Successor.  —  Where  the  firm  of  contractors 
under  whom  the  work  has  been  done  dis- 
solves, and  one  of  its  members  succeeds  to  its 
business  after  the  lien  has  attached,  such 
member  alone  may  execute  the  bond  as  suc- 
cessor without  the  former  members  uniting 
with  him,  and  the  bond  thus  executed  will 
bind  the  firm.  New  York  Lumber,  etc.,  Co.  v. 
Seventy-Third  St.  Bldg.  Co.,  15  Daly  (N.  Y.) 
133- 

4.  Bond  by  Either  Owner  or  Contractor.  —  New 
York  Lumber,  etc.,  Co.  v.  Seventy-Third  St. 
Bldg.  Co.,  15  Daly  (N.  Y.)  133;  Kille  v.  Bent- 
ley,  6  Kan.  App.  804. 

A  Bond  by  the  Mortgagee  under  a  deed  abso- 
lute on  its  face,  but  in  fact  a  mortgage,  dis- 
charges a  mechanic's  lien,  although  the  notice 


of  lien  described  the  property  as  belonging  to 
the  mortgagor.  Kerrigan  v.  Fielding,  47  N. 
Y.  App.  Div.  246. 

5.  The  Massachusetts  Statute  does  not  apply 
to  one  who,  nefore  filing  the  bond,  has  con- 
veyed away  all  his  interest  in  the  land.  Glen- 
don  Co.  v.  Townsend,  120  Mass.  346;  Taunton 
Sav.  Bank  v.  Burrell  (Mass.  1901)  60  N.  E. 
Rep.  930.  Nor  to  a  third  person  who  has  no 
interest  in  the  property.  Landers  v.  Adams, 
165  Mass.  415.  Under  this  statute  only  the 
interest  of  the  obligor  in  the  premises  is  re- 
leased. Taunton  Sav.  Bank  v.  Burrell,  (Mass. 
1901)  60  N.  E.  Rep.  930. 

6.  Filing  Bond  After  Suit  to  Foreclose  Lien.  — 
Anglo-American  bav.,  etc.,  Assoc.  v.  Camp- 
bell, 13  App.  Cas.  (D.  C.)  581;  Martin  v.  Swift, 
I20  111.  488,  affirming  27  111.  App.  117. 

7.  Martin  v.  Swift,  120  111.  488,  affirming  27 
111.  App.  117. 

Filing  Bond  After  Judgment. —  Lender  the 
New  York  statute  of  1863  the  lien  might  be 
released  by  giving  security  on  appeal  from  a 
judgment  foreclosing  the  lien.  Dowdney  v. 
McCollom,  5  Dalv  (N.  Y.)  243.  See  also  Halla- 
han  v.  Herbert  (C.  PI.  Gen.  T.)  n  Abb.  Pr. 
N.  S.  (N.  Y.)  326. 

8.  Effect  of  Bond  upon  Claimant's  Remedy.  — 
See  the  cases  cited  supra,  this  section,  2.  b.  (1) 
In  General. 

Real  Party  in  Interest  May  Sue  on  Bond  in  New 
York  under  Code  Civ.  Pro.,  §  814.  Ringle  v. 
Wallis  Iron  Works,  (Supm.  Ct.  Spec.  T.)  25 
Civ.  Pro.  (N.  Y.)  261,  16  Misc.  (N.  Y.)  167; 
In  re  John  P.  Kane  Co.,  (Supm.  Ct.  Spec.  T.) 
66  N.  Y.  Supp.  684,  affirmed  65  N.  Y.  Supp. 
1 136. 

Action  on  Bond  to  Discharge  Lien  for  Public 
Improvement.  —  See  Smith  v.  New  Yoik,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  380. 

Bond  May  Be  Enforced  Against  Principal  Alone. 
—  Garland  v.  Van  Rensselaer,  71  Hun  (N.  Y.)2. 
Principal  and  Interest  Exceeding  Penalty  May 
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Method  of  Establishing  Claim.  — -  According  to  the  earlier  cases  in  the  inferior 
courts  of  New  York,  it  was  held  to  be  proper  and  even  necessary  for  a  lien 
claimant  to  recover  in  an  independent  action  a  judgment  of  foreclosure  in 
form  against  the  property  before  proceeding  against  the  obligors  in  the  bond, 
although  under  such  judgment  no  sale  of  the  premises  could  be  ordered.1 
And  it  was  held  that  in  such  an  action  the  lien  claimant  should  have  as  well 
a  personal  judgment  against  the  party  indebted  to  him.2  By  the  present 
rule,  however,  the  claimant  may  bring  a  suit  in  equity  to  establish  and  fore- 
close the  lien,  making  all  interested  persons  parties,  including  the  sureties 
on  the  bond;  and  the  decision  may  establish  the  validity  and  amount  of  the 
claim,  determine  that  but  for  the  bond  the  claimant  is  entitled  to  foreclose, 
and  render  a  personal  judgment  in  his  favor  against  the  sureties.3  In  the 
District  of  Columbia,  where  a  lien  has  been  discharged  by  the  owner  by 
bond  pending  a  suit  in  equity  to  enforce  the  lien,  a  personal  decree  can 
be  had  in  the  suit  against  the  owner  alone,  and  the  sureties  must  be  sued  in  a 
separate  action  at  law.4 

In  an  Action  on  the  Bond  by  a  Subcontractor  or  Materialman,  it  is  essential  to  a  recovery 
that  the  claimant  allege  and  prove  the  performance  of  his  agreement  with  the 
contractor.5 

Measure  of  Sureties'  liability.  —  In  an  action  by  a  subcontractor  or  laborer  on  a 
bond  given  by  the  principal  contractor,  the  price  fixed  by  contract  for  the 
labor  or  material,  in  the  absence  of  fraud,  will  be  the  measure  of  the  sureties' 
liability.6 

Sureties  on  Bond  Principals  as  to  Sureties  on  Appeal.  —  Sureties  on  a  bond  given  to 
discharge  a  mechanic's  lien  stand  in  the  relation  of  principals  to  sureties  in  an 
undertaking  given  by  the  owner  on  appeal  from  a  judgment  of  foreclosure, 
and  cannot  demand  that  the  latter  be  first  proceeded  against.' 

Lawson  v.  Reilly,  (C.  PI.  Spec.  T.)  13  Civ. 
Pro.  (N.  Y.)  290;  Morton  v.  O'Keefe,  (Brooklvn 
City  Ci.  Gen.  T.)  10  Misc.  (X.  Y.)  538,  1  N. 
Y.  Annot  Cas.  114;  Pickett  v.  Gollner,  (Brook- 
lyn City  Ct.  Gen.  T.)  26  N.  Y.  St.  Rep.  691,  7 
N.  Y.  Supp.  196;  A.  Hall  Terra  Cotta  Co.  v. 
Doyle,  133  N.  Y.  603. 

3.  Modern  Rule  in  New  York.  —  Morton  v. 
Tucker,  145  N.  Y.  244;  Ringle  v.  Mauhiessen, 
IO  N.  Y.  A  pp.  Div.  274,  affirmed  158  N.  Y.  740; 
Scherrer  v.  Music  Hall  Co.,  (C.  PI.  Gen.  T.)  18 
N.  Y.  Supp.  459;  Reilly  v.  Poerschke,  (Supm. 
Ct.  App.  T.)  19  Misc.  (X.  Y.)  612,  affirming  42 
N.  Y.  Supp.  1132;  Holl  v.  Long,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (X.  Y.)  1;  Von  Den  Driesch 
v.  Rohrig,  45  N.  Y.  App  Div.  526;  Copley  v. 
Hay,  16  Daly  (N.  Y .)  446  Brewster  v.  Mc- 
Laughlin, (Supm.  Ct.  Spec.  T.)  28  Misc.  (N. 
Y.)  50;  Matter  of  Dean,  83  Hun  (X.  Y.)  413; 
Miller  v.  McKeon,  15  N.  Y.  App.  Div.  133; 
Mathiasen  :■.  Shannon.  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  274.  See  also  A.  Hall  Terra 
Cotta  Co.      Dovle.        N.  Y.  603. 

4.  Action  at  Law  upon  the  Bond.  —  Phillips  v. 
Gilbert,  101  L'.  S.  721. 

5.  Performance  by  Subcontractor  Essential.  — 
Pierson  v.  Jackman,  (Supm.  Ct.  Spec.  T.)  27 
Misc  (N.  Y.)  425,  affirmed  62  X.  Y.  Supp.  1145. 

Complete  Performance  by  the  Principal  Con- 
tractor Need  Not  Ee  Proved  in  Such  Action.  —  St. 
Paul  Foundry  Co.  v.  Wegmann,  40  Minn.  419; 
Pierson  v.  Jackman,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (X.  Y.)  425,  affirmed  62  N.  Y.  Supp.  1145. 

6.  Contract  Price  of  Labor  or  Material  Con- 
trolling. —  St.  Paul  Foundry  Co.  v.  Wegmann, 
40  Minn.  419. 

7.  Sureties  in  Bond  to  Discharge  Lien  Liable 
Before  Sureties  in  Appeal  Bond.  —  Sullivan  v. 
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Be  Recovered,  —  Ringle  t.  O'Matthiessen, 
(Supm.  Ct.  Tr.  T.)  39  N.  Y.  Supp.  92. 

Bond  Valid,  Though  Amount  in  Excess  of  Juris- 
diction of  Court  Fixing  Its  Amount.  — ■  Shcllield 
v.  Murray,  80  Hun  (X.  Y.)  555  (treating  the 
bond  as  a  valid  common-law  agreement 
founded  on  a  valuahle  consideration). 

Omission  of  Seal  on  Bond  Immaterial  After 
Discharge  of  Lien.  —  Whitney  v.  Coleman,  9 
Daly  (N.  Y.)  238. 

Posting  Notice  of  the  Bond  is  necessary  under 
the  Minnesota  statute  only  to  prevent  the  lien 
from  attaching  to  the  property,  not  to  dis- 
charge the  lien.  St.  Paul  'Foundry  Co.  v. 
Wegmann,  40  Minn.  419. 

As  to  the  Sureties  Questioning  the  Validity  of 
Bond  or  Lien,  see  infra,  this  section,  Sureties 
Estopped  to  Deny  Validity  of  Bond;  Sureties  Not 
Estopped  to  Deny  Validity  of  Lien. 

1.  Former  Rule  in  New  York.  —  People  v. 
Butler,  (Supm.  Ct.  Gen.  T.)  61  How.  Pr.  (X. 
Y.)  274;  Lawson  v.  Reilly,  (C.  PI.  Spec.  T.)  13 
Civ.  Pro.  (N.  Y.)  290;  Higliton  v.  Dessau,  (C. 
PI.  Gen.  T.)46  N.  Y.  St.  Rep.  922;  Schcirer 
v.  Hopper,  (C.  PI.  Gen.  T.)  45  N.  Y.  St.  Rep. 
638;  Sheffield  v.  Robinson,  73  Hun  (X.  Y.)  173 
[overruling  Bulkley  v.  Moses,  (Brooklyn  City 
Ct.  Spec.  T.)  23  Civ.  Pro.  (X.  Y.)  28,  and  Hein- 
lein  v.  Murphy,  (Brooklyn  City  Ct.  Gen.  7.) 
3  Misc.  (X.  Y.)  47];  Kruger  v.  Braender.  (C. 
PI.  Gen.  T.)  3  Misc.  (X.  Y.)  275;  Brandt  v. 
Radley,  (Supm.  Ct.  Spec.  T.)  23  X.  Y.  Supp. 
277;  Cunningham  Dovle,  (C.  PI.  Gen.  T.)  5 
Misc.  (X.  Y.)  219;  Morton  v.  O'Keefe,  (Brook- 
lyn City  Ct.  Gen.  T.)  10  Misc.  (X.  Y.)  538,  1 
X.  Y.  Annot.  Cas.  114.  See  also  A.  Hall  Terra 
Cotta  Co.  v.  Doyle,  133  X.  Y.  603. 

2.  Personal  Judgment  Against  Lien  Debtor.  — 


Prevention,  Discharge, 


MECHANICS'  LIENS. 


and  Satisfaction  of  Lien. 


(b)  How  Contract  of  Sureties  Construed,  —  Under  the  New  York  statute  it  has 
been  held  that  a  contract  of  the  sureties  on  the  bond  should  not  be  construed 
strictly  in  their  favor,  but  should  receive  the  same  construction  as  any  other 
similar  contract,  the  same  rules  being  applicable  to  ascertain  the  true  intent 
of  the  parties.1  In  the  District  of  Columbia,  however,  it  has  been  held  that 
the  liability  of  the  sureties  should  be  limited  strictly  to  the  provisions  of  the 
statute.8 

(c)  Judgment  Against  Principal  Conclusive  Against  Sureties.  —  The  judgment  in  an 
action  of  foreclosure  against  the  principal  is  conclusive  against  the  sureties  on 
a  bond  to  discharge  the  lien,  and  they  cannot  thereafter  question  the  regularity 
of  the  proceedings  under  which  the  bond  was  given  and  approved  and  the  lien 
discharged.3 

(d)  Sureties  Estopped  to  Deny  Validity  of  Bond.  —  Where  the  bond  or  undertaking 
has  been  executed  for  the  purpose  of  procuring  a  discharge  of  the  lien,  and  is 
treated  as  valid  and  effectual  for  that  purpose,  and  upon  faith  thereof  the 
court  has  discharged  the  lien,  the  sureties  cannot  thereafter  deny  or  question 
its  validity.'1 

(e)  Sureties  Not  Estopped  to  Deny  Validity  of  Lien.  —  The  giving  of  such  bond  or 
undertaking,  however,  does  not  operate  as  an  acknowledgment  of  the  lien  so 
as  to  estop  the  sureties  from  denying  its  validity;  the  very  object  of  this  pro- 
vision of  the  statute  being  to  enable  the  owner  or  contractor  to  free  the  prop- 
erty from  the  incumbrance  without  admitting  the  validity  of  the  claim,  and 
to  permit  him  to  contest  in  the  subsequent  proceedings  the  existence  and 
amount  of  the  lien.5 

c.  By  Payment  into  Court  —  (i)  In  General.  — The  mechanic's-lien 
statutes  in  several  jurisdictions  provide  that  upon  paying  into  court,  or  deposit- 
ing with  the  county  clerk  or  other  officer,  a  sum  of  money  sufficient  to  pay 
the  debt  for  which  the  lien  is  claimed,  with  interest  thereon,  the  owner  or 
contractor  may  discharge  and  release  the  property  from  the  lien.  The  money 
thus  deposited  takes  the  place  of  the  land  as  security,  and  the  lien  is  shifted 
from  the  land  to  the  fund.fi 

Goodwin.,  30  N.  Y.  App.  Div.  194,  affirmed  164  also  Sheffield  v.  Murray,  80  Hun  (N.  Y.)  555: 
N.  Y.  583.  Mathiasen  v.  Shannon,  (Supm.  Ct.  Spec.  T.) 

1.  Contract  of  Sureties  Not  Strictly  Construed. —      25  Misc.  (N.  Y.)  274. 

Rinele  v.  O' Matthiessen,  (Supm.  Ct.  Tr.  T.)  5.  Lien  Not  Acknowledged  by  Execution  of 
39  N.  Y.  Supp.  92.  Bond.  —  Parsons   v.    Moses,  40   N.  Y.  App. 

The  Substitution  of  Another  than  the  Principal     Div..  58. 
on  the  Bond  as  owner,  in  an  action  to  foreclose        Liability  of  Sureties  Dependent  upon  Establish- 
the  lien,  has  been  held  nol  to  affect  the  liability     ment  of  Lien.  ■ —  Parsons  v.  Moses,  40  N.  Y.  App. 
of  the  sureties  thereon.    Miller  v.  Youmans,      Div.  58;    Copley  v.   Hay,  16    Daly  (N.  Y.) 
(C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  59,  affirmed  446. 

153  N.  Y.  653.  6.  Dischargeof  Lien  by  Deposit  in  Court —  New 

2.  Liability  of  Sureties  Limited  to  Provisions  of  York.  —  Morton  v.  Tucker,  145  N.  Y.  244; 
Statute.  —  Phillips  v.Coburn,  2  MacArthur  (D.  Hallahan  v.  Herbert,  (C.  PI.  Gen.  T.)  n  Abb. 
C.)40Q.  Pr.  N.  S.  (N.  Y.)  326;  Dowdney  v.  McCollom, 

3.  Sureties  Bound  to  Pay  Judgment  Against  5  Daly  (N.  Y.)  240;  Matter  of  Mechanic's  Lien, 
Principal.  —  R ingle  v.  O'Matthicssen,  (Supm.  (Supm.  Ct.  Soec.  T.)  27  Misc.  (N.  Y.)  682; 
Ct.  Tr.  T.)  39  N.  Y.  Supp.  92  Cunningham  V.  Hatch.  (C.  PI.  Gen.  T.)  18  N. 

But  Sureties  Admitted  as  Defendants  in  ihe  Y.  Supp.  45S;  Chamberlain  v.  O'Connor,  1  E. 
Action  to  Foreclose  the  lien  may  make  any  de-  D.  Smith  (N.  Y.)  665-  Chapman  v.  Nichols, 
fense  open  to  the  principal,  and  may  question  (Supm.  Ct.  Spec.  T.)  61  How.  Pr.  (N.  Y.)  275; 
Ihe  amount  or  validity  of  the  claim.  .Kschli-  Dunning  v.  Clark,  2  E.  D.  Smijh  (N.  Y.)  535; 
minn  v.  Presbyterian  Hospital,  165  N.  Y.  296,  Raven  v.  Smith,  76  Hun  (N.  Y.)  60:  Norton  v. 
affirming  (Supm.  Ct.  App.  Div.)  53  N.  Y.  Supp.  O'Keefe,  (Brooklyn  City  Ct.  Gen.  T.)  1  N.  Y. 
993-  Annol.  Cas.  114;  Kennedy  v.  McKone,  10  N. 

-  Judgment  in  an  Action  at  Law  for  the  debt  Y.  App.  Div.  8S;  Laflin  z.  Rand  Powder  Co., 
secured  by  the  lien  is  inadmissible  against  ihe     5  N.  Y.  L.  Bui.  64. 

sureties.  Phillips  v.  Coburn,  2  MacArthur  Oregon.  —  VVhittier  v.  Blakelv  13  Oregon 
(D.  C.)  409.  547. 

4.  Validity  of  Bond  Not  to  Be  Attached  after  Pennsylvania.  —  Hoffmann  v.  Haines  8 
Discharge  of  Lien.  —  Miller  v.  Youmans,  (C.  PI.  Phila.  (Pa.)  24s;  Seipel  v.  Wierman.  8  Phila. 
Gen.  T.)  13-  Misc.  (N\  Y.)  63.  See  also  Kerri-  (Pa.)  26;  Maulsbury  v.  Simpson,  n  Phila. 
gan  v.  Fielding,  47  N.  Y.  App.  Div.  246.    See     (Pa.)  196,  33  Leg.  Int.  (Pa.)  108. 
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An  Offer  in  Writing  to  Pay  a  Stated  Sum  into  Court,  in  discharge  of  the  lien,  may  be 
made  by  the  owner,  after  action  brought,  under  the  New  York  statute.1 

(2)  Necessity  of  Establishment  of  Claim.  —  Inasmuch  as  a  deposit  in  court 
pursuant  to  the  statute  does  not  of  itself  operate  as  a  payment  of  the  debt 
secured  by  the  lien,  but  merely  releases  the  land  so  that  the  owner  may  have 
the  power  of  disposing  of  it  free  from  the  incumbiance,  it  is  necessary,  in 
order  for  the  claimant  to  obtain  the  fund  so  deposited,  to  establish  the  validity 
of  his  claim  against  the  debtor  ;a  and  it  has  been  held  under  the  New  York 
statutes  that  in  order  to  reach  the  fund  deposited,  the  claimant  must  show 
not  only  a  valid  claim  against  the  debtor,  but  also  a  lien  upon  the  land.3 

(3)  Return  of  Dsposit.  — ■  It  has  been  provided  by  statute  in  New  York 
that  the  sum  deposited  with  the  clerk  shall  be  repaid  to  the  party  making 
such  deposit,  upon  the  lien's  being  discharged  by  the  claimants  who  have  filed 
the  notice  of  the  lien.*  And  where  the  lien  has  failed  by  want  of  prosecu- 
tion, a  return  of  the  money  deposited  may  be  had  without  applying  for  an 
order  of  court.5 

d.  Payment.  — ■  It  is  obvious,  of  course,  that  actual  payment  of  the 
amount  due  under  the  lien  discharges  the  debt  and  entitles  the  person  making 
the  payment  to  cancellation  of  the  lien.e    Thus,  if  the  laborer  or  material- 


See  for  a  general  view  of  this  subject  the 
title  Tender. 

Where  Several  Claimants  Make  Demand  Against 
the  Owner  and  the  Principal  Contractor  for  the 
Same  Debt,  the  owner  under  the  same  sutites 
may  be  permitted  to  deposit  in  court  the  bal- 
ance due  from  him  to  the  principal  contractor 
and  he  is  discharged  from  further  liability. 
Wagner  v.  McMillen,  72  Wis.  327. 

So  where  the  sum  of  the  several  claims  ex- 
ceeds the  amount  due  the  contractor  from  the 
owner,  at  the  time  of  service  of  notice  of  lien. 
Wylly  Academy  v.  Sanford,  17  Fla.  162. 

The  Owner  Is  Not  Discharged  in  Case  of  a  Dis- 
puted Claim  by  paying  into  court  the  amount 
which  he  admits  to  be  due.  Chamberlain  v. 
O'Connor,  1  E.  D.  Smith  (N.  Y.)  665. 

As  to  the  special  provisions  of  the  Oreg  >n 
statute  for  discharge  pro  tanlo  in  such  case,  see 
Whittier  v.  Blakely,  13  Oregon  547. 

Discharge  by  Deposit,  etc.,  Optional  with  Owner 
or  Employer.  —  Carroll  v.  Caughlin,  (C.  PI. 
Spec.  T.)  7  Abb.  Pr.  N.  S.  (N.Y.)  72;  Whittier 
v.  Blakely,  13  Oregon  557. 

Decisions  under  New  York  Statutes.  —  The  De- 
posit Must  Cover  All  Liens,  and  the  court  has 
no  right  to  discharge  liens  for  which  the 
amount  of  the  deposit  is  not  sufficient. 
Fischer  v.  Hussey,  (N.  Y.  Super.  Ct.  Gen.  T.) 
11  Misc.  (N.  Y.)  529. 

Contractor  s  Assignee  under  Assignment  for 
Benefit  of  Creditors  may  discharge  lien  by  de- 
posit. McMurray  v.  Huicheson,  (C.  PI.  Spec. 
T.)  59  How.  Pr.  (N.  Y.)  210. 

Lis  Pendens  Unnecessary  A  fter  Discharge  by 
Deposit  in  Court.  —  Bates  v.  Masonic  Hall,  etc., 
Fund,  (Sup nr.  Ct.  Spec.  T.)  7  Misc.  (N.  Y.) 
609;  Ward  v.  Kilpatrick,  85  N.  Y.  413.  39  Am. 
Rep,  674. 

Owner  Released  by  Deposit  by  Contractor.  — 
Schaettler  v.  Gardiner,  4  Daly  (N.  Y.)  56,  41 
How.  Pr.  (N.  Y.)  243,  47  N.  Y.  404.  See  also 
New  York  Lumber,  etc.,  Co.  v.  Seventy-Third 
St.  Bldg.  Co.,  15  Daly  (N.  Y.)  133. 

Validity  of  Lien  Will  Not  Be  Litigated  on 
Motion  to  Discharge.  —  Fischer  z.  Hussev,  (N. 
Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  529. 


Payment  to  Be  Subject  to  Provisions  of  New 
York  Code.  —  By  the  provisions  of  the  laws  of 
1893  it  is  enacted  that  all  moneys  paid  to  the 
county  clerk  in  such  case  shall  be  considered 
as  paid  into  couit,  and  shall  be  subject  to  the 
provisions  of  section  745  of  the  Code.  See 
Matter  of  Dean,  83  Hun  (N.  Y.)  413. 

1.  New  York — Offer  in  Writing  to  Pay  into  Court. 
—  The  Statute  Ls  for  the  Benefit  of  the  Owner, 
and  strict  compliance  therewith  is  essential. 
Hall  i\  Dennerlein,  (C.  PI.  Gen.  T.)  39  N.  Y. 
St.  Rep.  67;  Burton  v.  Rockwell,  63  Hun  (X. 
Y.)  163. 

The  Section  of  the  Statute  Declaring  Lt  to  Be 
Remedial  and  to  have  a  liberal  construction 
refers  only  to  the  provisions  for  the  benefit  of 
the  lienor.  Hall  v.  Dennerlein,  (C.  PI.  'Gen. 
T.)  39  N.  Y.  St.  Rep.  67 

2.  Validity  of  Claim  Must  Be  Established.  — 
Raven  i\  Smith,  76  Hun  (X.  Y.)  60;  Norton  v. 
O'Keefe,  (Brooklyn  City  Ct.  Gen.  T.)  1  N.  Y. 
Annot.  Cas.  114;  Matter  of  Dean,  83  Hun  (N. 
Y.)  413;  Chapman  v.  Nichols,  (Supm.  Ct.  Spec. 
T.)  61  How.  Pr.  (N.  Y.)275;  Dunning  r.  Clark, 
2  E.  D.  Smith  (N.  Y.)  535;  Cunningham  v. 
Hatch,  (C.  PI.  Gen.  T.)  iS  N.  Y.  Supp.  458. 
See  also  Kennedy  v.  McKone,  10  N.  Y.  App. 
Div.  88;  Hoffmann  v  Haines,  8  Phila.  (Pa.) 
248;  Seipel  v.  Wieiman,  S  Phila.  (Pa.)  26; 
Maulsburv  v.  Simpson,  11  Phila.  (Pa.)  196,  33 
Leg.  Int.  (Pa.)  108. 

3.  New  York  —  Both  Claim  and  Lien  Must  Be 
Established. —  Raven  v.  Smith,  76  Hun  (N.  Y.) 
60;  Norton  v.  O'Keefe,  (Brooklyn  City  Ct. 
Gen.  T.)  1  N.  Y.  Annot.  Cas.  114;  Matter  of 
Dean,  83  Hun  (N.  Y.)  413. 

4.  New  York  —  Return  of  Deposit.  —  Fischer 
v.  Hussey,  (N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc. 
(N.  Y.)  529. 

5.  Laflin  v.  Rand  Powder  Co.,  5  N.  Y.  L. 
Bui.  64. 

Vacation  of  Judgment  by  Default  —  Re-deposit 
of  Money.  —  Cunningham  z.  Hatch,  (C.  PI. 
Gen.  T.)  18  N.  Y.  Supp.  458. 

6.  Satisfaction  by  Payment.  —  Wetherill  v. 
Harbert.  2  Pa.  St.  348. 

An  Award  of  Arbitrators  that  a  certain  sum 
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man  is  paid  either  by  the  owner  himself  or  by  any  one  else  on  his  order,  the 
right  to  the  lien  is  thereby  extinguished.1  Likewise  in  an  action  by  a  sub- 
contractor to  enforce  his  lien,  the  fact  that  the  plaintiff  has  received  from  the 
contractor  a  greater  sum  than  the  amount  due  for  the  work  performed  con- 
stitutes a  valid  and  sufficient  defense.2  A  stipulation  between  the  owner  and 
contractor  that  a  certain  sum  is  due  for  a  certain  portion  of  the  work,  and 
payment  of  that  sum  by  the  owner  to  the  contractor,  will  operate  to  bar  the 
latter  from  making  further  claim  on  account  of  the  same  work.3  But  in  an 
action  against  the  owner  and  the  contractor,  the  payment  into  court  by  the 
owner  of  a  part  of  the  sum  demanded,  and  its  acceptance  pro  tanto  by  the 
plaintiff,  does  not  discharge  the  action  against  the  contractor  for  the  remainder 
of  the  debt.4 

e.  Tender.  —  It  has  been  held  under  a  mechanic's-lien  act  in  New  York 
that  if  a  defendant  tender  the  amount  of  the  claim  and  interest  before  the 
commencement  of  the  action  to  foreclose  the  lien,  he  is  entitled  to  a  discharge 
of  the  lien  on  motion.5 

Tender  Before  Debt  Is  Due.  —  A  mechanic's  lien  cannot  be  discharged  by  a 
tender  before  the  work  has  been  finished,  and  when  nothing  is  due  the  lien 
claimant.6 

/.  Penalty  for  Failure  to  Acknowledge  Satisfaction.  —  Under 
the  Illinois  statute  providing  that  whenever  a  lien  had  been  claimed  by  filing 
the  same  wich  the  clerk  of  the  court  and  was  afterwards  paid,  the  person  who 
had  filed  the  lien  should  acknowledge  satisfaction  thereof,  and  on  neglect  to 
do  so  for  a  certain  time  thereafter  he  should  forfeit  a  sum  certain  to  the 
owner,  it  was  held  that  the  penalty  was  not  incurred  where  there  appeared 
merely  a  payment  to  and  release  by  the  attorneys  of  the  lienor,  and  there 
was  no  evidence  that  the  latter  had  any  knowledge  of  the  transaction.7 

g.  Effect  of  Discharge.  —  Where  a  mechanic's  lien  has  once  been 
properly  and  regularly  discharged,  it  is  obvious  that  the  claimant  cannot  sub- 
sequently file  a  second  notice  of  the  lien,  or  make  further  claim  on  account  of 
the  identical  labor  or  material  which  furnished  the  basis  of  the  first  lien.8 

Cancellation  of  Building  Contract.  —  When  a  lien  for  materials  furnished  the  con- 
tractor- has  once  attached  to  the  property,  it  cannot  be  affected  by  the 
subsequent  cancellation  of  the  building  contract,  and  the  consequent  extin- 
guishment of  the  lien  of  the  principal  contractor,  by  the  consent  of  the 
latter  and  the  owner.9 

XXI.  Time  for  Enforcing  Lien  —  1.  When  Action  Premature  —  a.  Before 
Time  Prescribed  by  Statute.  —  In  some  jurisdictions  it  is  provided  by 
statute  that  an  action  to  enforce  a  mechanic's  lien  cannot  be  maintained  until 
a  specified  number  of  days  has  elapsed  after  the  performance  of  the  labor  or 
the  furnishing  of  the  material. 10    Such  a  provision  is  waived,  it  seems,  if  the 

evidence,  proper  under  the  plea  of  payment.  Tender.  —  Moynahan  v.  Moore,  9  Mich.  9,  77 

Stoke  v.  McCullough,  107  Pa.  St.  39.  Am.  Dec.  468. 

Payment  a  Question  for  Jury,  Not  for  Court.  —  6.  Lien  Not  Discharged  by  Tender  Before  Comple- 

Stoks  v.  McCullough,  107  Pa.  St.  39.  tionofWork.  —  Patch  v.  Collins,  158  Mass.  468. 

1.  Jenckes  v.  Jenckes,  145  Ind.  624.  For  a  Full  Discussion  ot  the  effect  of  tender, 

2.  Kea  v.  Hilt.  33  W.  N.  C.  (Pa.)  104.  see  the  title  Tendfr. 

3.  D.-ntrler  v.  Auer,  55  Mo.  App.  5+8.  7.  Penalty  Not  Incurred  Through  Default  of 

4.  Payment  Pro  Tanto.  —  Hydraulic  Press  Attorney.  —  Lavery  71.  Brooke,  37  111.  App.  51. 
Brick  Co.  v.  Neumeister,  15  Mo.  App.  592.  See  In  this  case  it  was  also  held  that  the  statutory 
supra,  this  section,  2.  c.  By  Payment  into  Court ;  provision  referred  to  did  not  apply  to  suhcon- 
2. />.  (4)  Enforcement  of  Claim  After  Filing  of  tractors. 

Bond.  g.  Discharge  of  Lien  a  Bar  to  Further  Claim  for 

5.  Tender  Before  Action  Entitles  Defendant  to  Same  Debt.  —  In  re  Burstein,  (Supm.  Ct.  Spec 
Discharge  Lien.  —  Schwab  v.  Loubat,  1  N.  Y.  L.  T.)  68  N.  Y.  Sudd  742. 

Bu'-  45-  9.  Lien  of  Material  Unaffected  by  Cancellation 

Teuder  of  Less   than  Amount   Claimed  Not  a  of  Building  Contract.  —  Jenks  v.  Brown,  66  N. 

Discharge.  —  Dowdney  v.  McCollom,  5  Daly  Y.  629,  affirming  A  Hun  (N.  Y.)  128. 

(N.  V.)  240.  10.  Time  of  Enforcement.  —  Perry  v.  Conroy, 

Michigan  —  Discharge  of  Lien  on  Chattel  by  is  due  the  lien  claimant  is  merely  a  matter  of 
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defendant,  instead  of  objecting  that  the  action  is  brought  prematurely,  presents 
issues  upon  the  merits  of  the  case  and  includes  within  his  denial  a  counter- 
claim for  damages,  and  also  claims  set-off  and  asks  for  a  judgment  and  pro- 
ceeds to  the  trial  of  the  case  upon  the  merits.1 

b.  Before  Payment  Due  —  (i)  In  General.  —  An  action  cannot  be 
brought  to  enforce  a  mechanic's  lien  before  the  contract  has  been  completed 
and  the  money  claimed  uqder  such  contract  has  become  due.3 

Presumption  as  to  Time  for  Payment.  —  When  no  time  for  payment  is  agreed  upon 
it  will  be  presumed  that  payment  is  due  at  once,  and  the  right  of  action 
accrues  at  once.3 

(2)  Payments  Due  at  Different  Times.  — ■  Where  a  person  has  a  lien  on 
property  securing  several  different  claims  or  demands  due  at  separately  stated 
intervals,  it  is  not  necessary  that  he  should  wait  until  all  become  due  before 
bringing  his  suit.  He  may  bring  an  action  to  foreclose  the  lien  upon  any 
default.  The  court,  of  course,  at  the  time  of  rendering  judgment  cannot  render 
judgment  for  more  than  is  due  at  such  time.  But  an  instalment  falling  due 
before  the  trial,  although  not  due  when  the  suit  was  brought,  may  be  included 
in  the  decree.4  And  in  some  states  provision  may  be  made  in  the  decree  for 
the  payment  of  instalments  not  due  at  the  time  of  the  rendition  therefor.5 

2.  When  Action  Barred  —  a.  In  General. — The  duration  of  a  lien  is 
usually  limited  by  statute  to  a  prescribed  period,  and  unless  proceedings  to 
enforce  it  are  instituted  within  this  time  it  is  lost.6 


22  Kan.  716;  Treat  v.   Sutliff,  24  Kan.  35 
Millsap  v.  Ball,  30  Neb.  728;  El  Reno  Electri 
Light,  etc.,  Co.  v.  Jennison,5  Okla.  759  ;  Ful 
kerson  v.  Kilgoie,  (Okla.  iyoi)  64  Pac.  Rep.  5. 
See   also  Knickerbocker    Ice    Co.    v.  Kirk- 
patrick,  51  111.  App.  60. 

1.  El  Reno  Electric  Light,  etc.,  Co.  v.  Jenni- 
son,  5  Okla.  759;  Fulkerson  v.  Kilgore,  (Okla. 
1901)  64  Pac.  Rep.  5. 

2.  No  Action  Before  Maturity  —  Arkansas. — 
Hicks  v.  Branton,  21  Ark.  186. 

California.  —  Harmon  v.  Ashmead,  60  Cal. 
439- 

Florida.  —  Pitt  v.  Acosta,  18  Fia.  270. 

Illinois.  —  Kinney  v.  Hudnut,  3  111.  472. 
See  also  Cox  v.  Keiser,  15  111.  App.  432. 

Maryland.  —  Thomas  v.  Turner,  16  Md.  105. 

New  York.  —  Preusser  v.  Florence,  (C.  PI. 
Gen.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  136;  Sullivan 
u.  Btevvster,  1  E.  D.  Smith  (N.  Y.)  681;  Barbig 
v.  Kick,  (C.  PI.  Spec.  T.)  25  Civ.  Pro.  (N.  Y.) 
62,  237.  See  also  Lauer  v.  Dunn,  115  N.  Y. 
405,  affirming  52  Hun  (N.  Y.)  191. 

Maturity  of  Debt  During  Statutory  Period  Should 
Appear  from  Lien  Papers. —  Sanderson  -■.  Flem- 
ing, 37  Mo.  App.  595. 

3.  Claycomb  v.  Cecil,  27  111.  497;  Phoenix 
Mut.  L.  Ins.  Co.  v.  Batchen,  6  111.  App.  621; 
Piper  v.  Hoyt,  61  Vt.  539. 

Custom  to  Pay  for  Material  at  End  of  Month.  — 
Phoenix  Mut.  L.  Ins.  Co.  v.  Balchen,  6  111. 
App.  621. 

4.  Per  Bierer,  J.,  in  El  Reno  Electric  Light, 
etc.,  Co.  v.  Jennison,  5  Okla.  759.  To  the 
same  effect  are  Capital  Lumbering  Co.  v. 
Ryan,  34  Oregon  73;  Ringle  v.  Wallis  Iron 
Works,  85  Hun  (N.  Y.)  279;  laeg?  v.  Bossieux, 
15  Gratt.  (Va.)  83,  76  Am.  Dec.  189. 

5.  Capital  Lumbering  Co.  v.  Ryan,  34  Ore- 
gon 73;  Iaege  v.  Bossieux,  15  Gratt.  (Va.)  83, 
76  Am.  Dec.  189 

6.  Statutes  of  Limitation —  United  States. — 
South  Fork  Canal  Co.  v.  Gordon,  6  Wall.  (U. 


S.)  561  (California  statute);  Hards  v.  Connecti- 
on Mut.  L.  Ins.  Co.,  8  Biss.  (U.  S.)  234  (Illi- 
nois statute). 

Alabama.  — Copeland  v.  Kehoe,  67  Ala.  594; 
Young  v.  Stoutz,  74  Ala.  574;  Seibs  v.  Engel- 
hardt,  78  Ala.  508;  Greene  v.  Robinson,  no 
Ala.  503;  Garrison  v.  Hawkins  Lumber  Co.. 
in  Ala.  308. 

California.  —  Green  v.  Jackson  Water  Co.,  10 
Cal.  374;  Mars  v.  McKay,  14  Cal.  127;  Flan- 
dreau  v.  White,  iS  Cal.  639;  Goss  v.  Strelitz. 

54  Cal.  640;  Bridgeport  First  Nat.  Bank  s\ 
Perris  Irrigation  Dipt.,  107  Cal.  55;  Davis  v. 
MacDonough,  109  Cal.  547.  See  also  Van 
Winkle  v.  Stow,  23  Cal.  458. 

Colorado.  —  Har-t,  etc.,  Corp.  v.  Mullen.  4 
Colo.  512;  Empire  Land,  etc..  Co.  <•.  Engley, 
18  Colo.  388;  Ortnan  v.  Crystal  River  R.  Co., 
5  Colo.  App.  493. 

Connecticut.  —  Hills  v.  Halliwell,  50  Conn 
270. 

Delaware.  —  Peninsula  Lumber  Co.  .  v. 
Fehrenbach,  1  Marv.  (Del.)  9S. 

Florida.  —  Eddins  v.  Tweddle,  35  Fla.  107. 

Georgia.  —  Tanner  v.  Bell,  61  Ga.  5S4; 
Cherry  v.  North,  etc.,  R.  Co.,  65  Ga.  633. 

Hawaii.  —  Pacific  Hardware  Co.  v.  Lincoln. 
12  Hawaii  35S. 

Illinois.  —  Shaeffer  v.  Weed,  S  111.  511;  Cook 
v.  Vreeland,  21  111.  431:  Burkhart  v,  Reisig,  24 
111.  529;  Brown  v.  Moore,  26  111.  421,  79  Am. 
Dec.  3S3;  Huntington  v.  Barton,  64  111.  502; 
Lunt  v.  Stephens,  75  111.  507;  Rietz  v.  Cover. 
83  III.  2S;  Crowl  v.  Nagle.  86  III.  437;  Dunphy 
v.  Riddle,  86  111.  22;  Clark  v.  Manning.  95  111. 
580,  affirming  4  III.  App.  649;  McGraw  v. 
Bayard,  96  111.  146,  affirming  1  111.  App.  134; 
McDonald  v.  Rosengarten,  134  111.  126,  affirm  - 
35  HI-  App.  7r;  Campbell  r.  Jacobson.  145 
TU.  389,  affirming  46  11'.  App.  2S7;  Griffin  v. 
Booth,  l?2  111  219.  affirming  50  III.  App.  217; 
Mcintosh  v.  Schroeder,  154  111.  520.  affirming 

55  111.  App.  149;  Cairo,  etc.,  R.  Co.  v.  Cauble 
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Notice  by  Owner  to  Enforce.  —  In  Iotva  it  is  provided  by  statute  that  if  after 
written  demand  of  the  owner,  li is  agent  or  contractor,  .served  upon  the  lie 


icnor 


4.  III.  App.  133;  Phcenix  Mut.  L.  Ins.  Co.  v. 
Batchen,  6  111.  App.  621;  Lamb  v.  Campbell, 
19  111.  App.  272;  Douglas  v.  Davies,  23  111. 
App.  C18;  Haines  v.  Chandler,  26  III.  App. 
400;  Rittenhouse  v.  Sable,  43  III.  App.  558; 
General  Fire  Extinguisher  Co.  v.  Lundell,  06 
111.  App.  140;  Mosier  v.  Flanner-Miller  Lum- 
ber Co.,  66  111.  App.  630;  Green,  etc.,  Lumber 
Co.  v.  Bain,  77  111.  App.  17.  See  also  Logan 
v.  Dunlap,  4  111.  188;  Lewis  v.  Graves,  84  111. 
203;  Powell  v.  Rogers,  105  111.  318,  affirming  1 
111.  App.  631. 

Indiana.  —  M:Kinney  v.  Springer,  6  Blackf. 
(Ind.)  511;  Close  v.  Hunt,  8  Blackf.  (Ind.)  254: 
Wade  v.  Reitz,  18  Ind.  307;  Barker  v.  Buell, 
33  Ind.  297;  Hamilton  v.  Naylor,  72  Ind.  171; 
Deming-Colborn  Lumber  Co.  v.  Unicoi  Nat. 
Saw,  etc.,  Assoc.,  151  Ind.  463;  Stoermer  v. 
Peoples  Sav.  Bank,  152  Ind.  104;  Union  Nat. 
Sav.,  etc.,  Assoc.  v.  Helberg,  152  Ind.  139; 
Kulp  v.  Chambeilain,  4  Ind.  App.  560;  Car- 
riger  v.  Mackey,  15  Ind.  App.  392. 

Iowa.  —  Merchand  v.  Cook,  4  Greene  (Iowa) 
115;  Bonsall  v.  Taylor,  5  Iowa  546;  Gilcrest  v. 
Gottschalk,  39  Iowa  311. 

Kansas.  —  Perry  v.  Conroy,  22  Kan.  716; 
Rice  v.  Simpson,  30  Kan.  28;  Seaton  v.  Hixon, 
35  Kan.  663;  Hobbs      Spencer,  49  Kan.  769. 

Kentucky.  — ■  Erhman  v.  Kendrick,  1  Mel. 
(Ky.)  146;  Caldivell  Female  Institute  v.  Young, 
2  Duv.  (Ky.)  582;  Longest  v.  Breden,  9  Dana 
(Ky.)  141;  Graham  v.  Holt,  4  B.  Mon.  (Ky.)6l; 
Pryor  v.  White.  16  B.  Mon.  (Ky.)  605;  Hardin 
v.  Marble,  13  Bush  (Ky.)  58;  Montgomery  v. 
Allen,  (Ky.  1899)  53  S.  W.  Rep.  8r3. 

Louisiana.  —  Taylor  t.  Crain,  16  La.  29(1. 

Maine.  —  Parsons  v.  Copeland,  33  Me.  370, 
54  Am.  Dec..62S;  Johnson  v.  Pike,  35  Me.  291; 
Frost  v.  Ilsley.  54  Me.  345;  Baker  v.  Fessen- 
den,  71  Me.  292;  Laughlin  v.  Reed,  S9  Me.  226. 

Maryland.  —  Blocher  v.  Worthington,  10 
Md.  1. 

Massachusetts. — Gilsoti  v.  Emery,  ii  Gray 
(Mass.)  430;  Colson  v.  Vose,  11  Gray  (Mass.) 
431,  note;  Clapp  y.  Fiahm,  11  Gray  (Mass  ) 
431,  note;  McClallan  -•.  Smith,  rt  Cush. 
(Mass.)  23S:  Davis  v.  Arthur,  170  Mass.  449; 
Burrell  v.  Way,  176  Mass.  164 

Michigan.  —  Hannah,  etc.,  Mercantile  Co.  v. 
Mosser,  105  Mich.  18;  Casserley  z>.  Waile, 
(Mich.  1900)82  N.  W.  Rep.  841;  Hall  z*.  Erkfitz, 
(Mich.  1900)  84  N.  W.  Rep.  310.  See  also 
Daschke  v.  Schellenberg,  (Mich.  T900)  84  N. 
W.  Rep.  67. 

Minnesota.  —  North  Star  Iron  Works  Co.  v. 
Strong,  33  Minn.  1;  Burns  v.  Phinney,  53 
Minn.  431. 

Mississippi.  —  Harrison  v.  Breeden,  7  How. 
(Miss.)  670;  Dinkins  v.  Bowers,  49  Miss.  219. 

Missouri.  —  Lee  v.  Chambers,  13  Mo.  238. 

.Yew  Jersey.  —  Bement  v.  Trenton  Locomo- 
live  Co.,  31  N.  J.  L,  246,  32  N.  J.  L.  513; 
Wheeler  v.  Almond,  46  N.  J.  L,  161, 

Nebraska.  —  Calkins  ?■.  Miller,  55  Neb.  601. 

Xe;o  York.  —  Noyes  v.  Burton,  29  Barb.  (N. 
Y.)  631;  Grant  v.  Vandeicook,  57  Barb.  (N.  Y.) 
165;  Haag  v.  Hillemeier.  41  Hun  (N.  Y.)  390; 
Gee  v.  Torrey.,  77  Hun  (N.  Y.)  23;  Schaettlcr 
v.  Gardiner,  4  Daly  (N.  Y.)  56,  41  How.  Pr. 


(N.  Y.)  243;  People  v.  Lamb,  3  Lans.  (N.  Y.) 
134;  Huxford  v.  Bogardus,  (Supm.  Ct.  Spec. 
T.)  40  How.  Pr.  (N.  Y.)  94;  O'Donnell  v. 
Rosenberg,  (C.  PI.  Gen.  T.)  14  Abb.  Pr.  N.  S. 
(N.  Y.)  59;  Welch  v.  New  York,  (C.  PI.  Spec. 
T.)  19  Abb.  1'r.  (N.-Y.)  132;  Benton  71.  Wick- 
wire,  54  N.  Y.  226;  l  o;<  v.  Kidd,  77  N.  Y.  489; 
Gaas  v.  Souther,  167  N.  Y.  604,  affirming  46 
N.  Y.  App.  Div.  256;  Wright  v.  Roberts, 
(Supm.  Ct  Gen.  T.)  8  N.  Y.  Supp.  745;  ll;im- 
mond  v.  Shephard,  50  Ilun  (N.  Y.)  318. 

Oregon.  —  Willamette  Falls  Transp.,  etc., 
Co.  v.  Perrin.  1  Oregon  182;  Title  Guarantee 
Co.  v.  Wrenn,  35  Oregon  62,  76  Am.  St.  Rep. 
454. 

Pennsylvania.  —  Knorr  v.  Elliott,  5  S.  &  R. 
(Pa.)  49;  Gibbs  v.  Peck,  77  Pa.  St.  86. 

Rhode  Island. — Tingley  v.  White,  17  K.  I. 
533;  Goff  v.  Hosmer,  20  R.  I.  91. 

Tennessee.  —  Furguson  v.  Ellis,  6  Humph. 
(Tenn.)  268;  Ragon  v.  Howard,  97  Tenn.  334. 
See  also  Brown  v.  Jacobi,  10  Heisk.  (Tenn.) 
335- 

Washington.  —  Pacific  Mfg.  Co.  v.  Brown,  8 
Wash.  347. 

West  Virginia.  —  Phillips  v.  Roberts,  26  W. 
Va.  783. 

Canada.  —  McNamara  v.  Kirkland,  18  Ont. 
App.  271;  Wallis  v.  Vokes,  iS  Ont.  8. 

As  to  Manner  of  Commencing  Action  and  Enforc- 
ing Lien,  see  the  title  Mechanics'  Liens,  13 
Encyc.  of  Pi.,  and  Pr.  939  et  sea. 

May  Be  Brought  at  Any  Time  Within  Period.  — 
Dawson  i'.  Black,  148  111.  4S4. 

Method  of  Computing.  —  Hannah,  etc.,  Mer- 
cantile Co.  v.  Mosser,  105  Mich.  18;  Haden  v. 
BBddensiek,  6  Daly  (N.  Y.)  3. 

No  Extension  Because  Fulfilment  of  Contiact 
Prevented  by  Owner. —  Freeto  v.  Houghton,  58 
N.  H.  100. 

Not  Applicable  to  Money  Paid  into  Court  to 
Discharge  Lien. —  Hafker  v.  Henry,  5  N.  Y. 
App.  Div.  2rS;  Perini  v.  Schmyg,  (Supm.  Ct. 
App.  T.)  24  Misc.  (N.  Y.)  761. 

Lien  Not  Restored  by  Admissions  of  Owner.  — 
Frost  v.  Ilsley,  54  Me.  345. 

Bar  Is  Perpetual.  —  Watson  v.  Gardner,  119 
111.  312,  affirming  18  111.  App.  3S9. 

Lien  for  Building  Vessel.  —  Sinion  v.  Steam- 
boat R.  R.  Roberts,  46  Ind.  476.  See  also  The 
Prospect,  3  Blntchf.  (U.  S  )  526. 

Effect  of  Insolvency  of  Debtor.  —  Bt  ad  ford  v. 
Dorsey,  63  Cal.  122. 

Lien  for  Overdue  Instalments  Lost.  —  Capital 
Lumbering  Co.  v.  Ryan.  31  Oregon  73. 

Texas  Statute  Not  Applicable  to  Lien  Created  for 
Improvement  of  Homestead.  — l.ippencott  v.  Yoik, 
86  Tex.  276;  Mvers  v.  Humphries,  (Tex.  Civ. 
App.  1898)47  S.  W.  Rep.  812. 

Cancellation  by  Clerk  After  Period  Has  Elapsed. 
—  Prior  v.  White,  32  Hun  (N.  Y.)  14. 

Requirements  as  to  Prosecuting  Actions.— North 
Star  Iron  Works  Co.  w,  Strong,  33  Minn.  1; 
Ennise  r.  Eden  Mills  Paper  Co.,  (N.  J.  1901)  48 
Atl.  Rep.  610;  Townsend  v.  Work,  70  Hun  (N 
Y.)38i. 

Proof  that  Action  Commenced  in  Time  Unneces- 
sary. —  Twitchell  v.  Devens,  45  Mo.  App.  2S3. 
New  York  Statute  —  Continuance  by  Order  of 
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requiring  him  to  enforce  his  lien,  an  action  is  not  brought  within  a  certain 
time  thereafter,  the  lien  is  forfeited.1  And  in  New  Jersey  there  is  a  similar 
statute.2  In  New  York  the  statute  provides  that  the  lienor  may  be  served 
with  notice  to  enforce  his  lien  within  a  prescribed  time,  or  show  cause  why 
the  lien  should  not  be  vacated.3 

b.  Aftfk  Filing  Lien.  — ■  Under  some  statutes  an  action  must  be  brought 
within  a  prescribed  time  after  the  lien  is  filed.4 

c.  After  Work- Done  or  Material  Furnished.  —  Under  other  stat- 
utes the  time  when  the  work  was  done  or  the  material  furnished  is  the  time 
from  which  the  statute  runs.5 


Court.  —  Under  New  York  Laws  of  1885, 
c.  342,  §  6,  the  duration  of  the  lien  is  lim- 
ited to  one  year  unless  within  that  time  an 
action  is  commenced,  or  unless  an  order  is 
made  by  acourtof  record  continuing  such  lien 
and  a  new  docket  is  made  stating  such  fact. 
Bigelowc.  Bailey,  59  Hun  (X.  Y.)  403;  Wright 
v,  Roberts,  (Sapm.  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
745;  Matter  of  Gould  Coupler  Co.,  79  Hun  (N. 
Y.)  206. 

After  such  order  is  made  the  lien  continues 
until  the  vacation  of  the  order  or  until  the  lien 
is  disposed  of  in  one  of  the  other  meihods 
provided  by  statute.  Bigelovv  v.  Bailey,  59 
Hun  (N.  Y.)  403. 

Under  earlier  statutes  a  lien  ceased  after 
one  year  unless  continued  by  order  of  court, 
even  though  suit  to  enforce  the  lien  had  bean 
commenced  within  such  time.  Welch  v.  New 
York,  (C.  PI.  Spec.  T.)  19  Abb.  Pr.  (N.  Y.)  132; 
Mathews  v.  Diley,  (C.  PI.  Spec.  T.)  7  Abb.  Pr. 
N.  S.  (N.  Y.)  379,  38  How.  Pr.  (N.  Y.)  382; 
Barton  v.  Herman,  (C.  PI.  Spec.  T.)8  Abb.  Pr. 
N.  S.  (N.  Y.)399;  O'Donnell  v.  Rosenberg,  (C. 
PI.  Gen.  T.)  14  Abb.  Pr.  N,  S.  (N.  Y.)  59; 
Huxford  v.  Bogardus,  (Sapm.  Ct.  Spec.  T.)  40 
How.  Pr.  (N.  Y.)  94;  Freeman  v.  Cram,  3  »N. 
Y.  305;  Poerschke  v.  Kedenburg,  (C.  PI.  Gen. 
T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  172;  Stone  v. 
Smith,  3  Daly  (N.  Y.)  213;  Schaetller  v.  Gardi- 
ner, 4  Daly  (N.  Y.)  56,  41  How.  Pr.  (N.  Y.) 
246;  People  v.  Lamb,  3  Lans.  (N.  Y.)  134, 

By  Laws  of  1871,  c.  i83,  it  was  provided 
that  in  case  proceedings  were  commenced 
within  a  year  the  lien  should  continue  until 
judgment  and  for  one  year  thereafter.  Benton 
v.  Wick  wire,  54  N.  Y.  226. 

Not  Applicable  to  Claim  for  Surplus  Money  After 
Judjaiout  in  Foreslosure. —  Emigrant  Industrial 
Sav.  Bank  v.  Goldman,  75  N.  Y.  127. 

What  Statute  Governs  in  Case  of  Change.  —  See 
Bear  Lake,  etc..  Water  Works,  etc.,  Co.  v. 
Garland,  164  U.  S.  1  (Utah  statute);  Orman  v. 
Crystal  River  R.  Co.,  5  Colo.  App.  493;  Small 
7/.  Foley,  8  Colo.  App.  435;  Bitter  v,  Mouat 
Lumber,  etc.,  Co.,  10  Colo.  App.  307;  Nystrom 
v.  London,  etc.,  Mortg.  Co.,  47  Minn.  31; 
Hauser  v.  Hotfman,  32  Mo.  334;  Forcht  v. 
Short,  4;  Mo.  377;  Phillips  v.  Mason,  7  Heisk. 
(Tenn.)  61.  And  see  the  title  Constitutional 
Law,  vol.  6,  p.  951. 

1.  Iowa  Code  of  1897,  §  3099;  Jon:s,  etc., 
Lumber  Co.  v.  Boggs,  63  Iowa  589. 

2.  Wheeler  v.  Almond,  46  N.  J.  L.  161. 

3.  In  re  Poole,  (C.  PL  Gen."  T.)  14  N.  Y. 
Supp.  790;  Cattaberrv  v.  Knox,  17  N.  Y.  App. 
Div.  372.  See  also  Carpenter  v.  Jaques,  2  E. 
D.  Smith  (N.  Y.)  571;  Carroll  v.  "Caughlin,  7 
Abb.  Pr.  N.  S.  (N.  Y.)  72. 


4.  Date  of  Filing  Lien  —  United  States.  — 
Battle  v.  McArthui,  49  Fed.  Rep.  715 
{Missouri  statute). 

California. — Goss  v.  Strelitz,  54  Cal.  640; 
Bradford  v.  Dorsey,  63  Cal.  122;  Bridgepori 
First  Nat  Bank  v.  Perris  Irrigation  Dist.,  107 
Cal.  55;  Davis  r.-MacDonough,  109  Cal.  547. 

Colorado.  —  Hart,  etc.,  Corp.  v.  Mullen,  4 
Colo.  512. 

Connecticut.  —  Hills  v.  Halliwell,  50  Conn, 
270. 

Michigan.  —  Hanna,  etc..  Mercantile  Co.  v. 
Mosser,  105  Mich.  18;  Hall  v.  Erkfitz,  (Mich. 
1900)  84  N.  W  Rep.  310;  Casserly  v.  Waite, 
(Mich,  igoo)  82  N.  W.  Rep.  841. 

Missouri.  —  Lee  Chambers,  13  Mo.  238; 
Hauser  v.  Hoffman,  32  Mo  334;  Mann  v. 
Schroer,  ;o  Mo.  306;  Newman  v.  Jefferson 
City,  etc.,  R.  Co.,  19  Mo.  App.  100. 

Nebraska.  ■—  Monrce  v.  Hanson,  47  Neb.  30; 
Pardue  v.  Missouii  Pac.  R.  Co.,  52  Neb.  201, 
66  Am.  St.  Rep.  489. 

New  York.  —  Danziger  v.  Simonson,  116  X. 
Y.  329;  Gaas  v.  Souther,  167  N.  Y.  C04,  affirm- 
1110-4.6  N.  Y.  App.  Div.  256;  Henry  v.  Lynch, 
(C.  PI.  Spec.  T.)  r  N.  Y.  Supp.  780. 

Oregon.  —  Title  Guarantee  Co.  v.  Wrenn,  35 
Otegon  62,  76  Am.  St.  Rep.  454. 

Washington.  —  Pacific  Mfg.  Co.  v.  Brown,  8 
Wash.  347. 

In  Iowa,  under  a  statute  requiring  the  filing 
of  a  lien  within  a  certain  time,  but  providing 
that  the  failure  to  file  within  such  time  shall 
operate  only  in  favor  of  purchasers  or  incum- 
brancers, without  notice,  whose  rights  accrued 
after  the  prescribed  time  and  before  the  lien  is 
filed,  and  providing  also  that  an* action  to  en- 
force such  lien  must  be  brought  within  two 
years  from  ihe  time  of  filing  the  lien,  it  has 
been  decided  that  where  the  lien  is  filed  within 
the  prescribed  time  the  statute  begins  to  run 
from  the  date  of  filing,  and  where  the  lien  is 
not  thus  filed  the  lime  for  commencing  the 
action  begins  from  the  expiration  of  the  pre- 
scribed period  for  filing.  The  time  for  com- 
mencing the  action  cannot  be  postponed  for 
more  than  the  statutory  period  after  the  ex- 
piration of  the  time  allowed  for  filing  the  lien. 
Gilcrest  v.  Gottschalk,  39  Iowa  311 ;  Dimmick 
v.  Hinkley,  57  Iowa  757;  Squicr  v.  Paiks,  56 
Iowa  407.  As  to  earlier  statutes  see  Mix  v. 
Ely,  2  Greene  (Iowa)  513;  Merchand  p.  Cook,  4 
Greene  (Iowa)  115;  Bonsall  v.  Taylor,  5  Iowa 
546. 

Time  Not  Extended  by  Amending  or  Filing 
New  Lien,  —  Battle  v.  McArthur,  49  Fed.  Rep. 
7J5  (Mo.  Stat.).  See  also  Gilcrest  v.  Gotts- 
chalk. 39  Iowa  311. 

5.  Completion  of  Contract.  —  Longest  v.  Bre- 
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d.  After  Money  Due.  —  In  Alabama  the  statute  does  not  begin  to  run 
until  after  the  maturity  of  the  entire  indebtedness  secured  by  the  lien.'  In 
Illinois  suit  musL  be  commenced  or  an  intervening  petition  filed  within  two 
years  after  final  payment  is  due  according  to  the  terms  of  the  original  contract.2 
In  Mississippi  the  action  must  be  brought  within  six  months  after  the  money 
becomes  due.3  In  Vermont  the  lienor  must,  within  three  months  from  the 
time  of  filing  his  written  memorandum  asserting  his  claim,  if  the  payment  is 
due  at  the  time  of  filing  the  same,  and  within  three  months  from  the  time 
such  payment  becomes  due,  if  it  is  not  due  at  the  time  of  such  filing,  com- 
mence his  action  on  his  claim  and  cause  the  property  to  be  attached  thereon.4 

c.  When  Credit  Given  or  Payment  by  Note.  —  In  Indiana,  to  enforce 
a  mechanics  lien,  the  action  must  be  commenced  within  one  year  from  the 
time  of  the  filing  of  the  notice  in  the  recorder's  office,  or,  if  credit  be  given, 
within  one  year  from  the  expiration  of  such  credit.5  Under  the  Washington 
statute,  which  provides  that  the  action  must  be  commenced  within  tight 
months  after  the  claim  has  been  filed,  and  if  a  credit  be  given,  then  within 
eight  months  from  the  expiration  of  such  credit,  and  that  no  lien  shall  con- 
tinue in  force  for  a  longer  time  than  two  years  from  the  time  the  work  is 
completed  by  agreement  or  credit  given,  it  has  been  decided  that  such  credit 
cannot  be  extended  for  a  longer  time  than  two  years  and  the  lien  maintained.0 
Under  the  Kansas  statute,  when  a  note  is  given  for  the  amount  of  the  claim 
secured  by  the  lien,  the  statute  begins  to  run  from  the  maturity  of  the  note.7 
In  Kentucky,  however,  it  has  been  held  that  if  under  the  contract  a  claim 
does  not  become  due  8  or  a  note  is  taken  which  does  not  mature  9  within  the 
prescribed  time,  the  mechanic  or  materialman  has  no  lien. 

3.  Extension  and  Waiver  —  a.  Extension  by  Agreement.  —  Where  the 
statute  provides  in  express  terms  that  the  lien  shall  be  dissolved  at  the  expira- 
tion of  a  certain  period  unless  a  suit  for  enforcing  the  lien  shall  have  been 
commenced  within  that  time,  no  considerations  of  equity,  no  suggestion  that 
it  would  be  better  for  all  parties  that  the  suit  should  be  postponed,  no  parol 

den,  9  Dana  (Ky.)  141;  Gilson  v.  Emery,  11  558;  Fowler  v.  Eailley,  14  Wis.  125;  Spruhen 

Gray  (Mass.-)  430;  Divis  v.  Arthur,  170  Mass.  v.  Stout,  52  Wis.  517. 

449;  Burrell  v.  Way,  176  Mass.  1O4;  Freeto  v.  Evidence.  —  Parsons  v.  Copeland,  33  Me.  370, 

Houghton,  58  N.  H.  100;  Bement  v.  Trenton  54  Am.  Dec.  628;  Williams  v.  Lane,  87  Wis. 

Locomotive  Co.,  31  N.  J.  L.  246,  32  N.  J.  L.  152, 

513;  Cole  v.  Hall,  13  Ont.  Pr.  100.    See  also  Proof  that  Material  Delivered  After  Time  Stated. 

Spofford  v.  Huse,  9  Allen  (Mass.)  575.  —  Bement  v.  Trenton  Locomotive  Co.,  31  N. 

When  Work  Done  or  Material  Furnished  for  J.  L.  246,  32  N.  J.  L.  513. 

Part  of  Building.  —  Hamilton  v.  Naylor,  72  Ind.  1.  Alabama  Statute.  —  Greene  v.  Robinson, 

171.  no  Ala.  503;    Garrison  v.  Hawkins  Lumber 

Action  as  to  Each  Distinct  Job  Necessary. —  Co.,  111  Ala.  30S. 

Baker  v.  Fessenden,  71  Me.  292.     See  also  2.  Illinois  Statute.  —  Starr  &  Curtis  Annot. 

Greene  v.  Robinson,  no  Ala.  503.  Stat.  (1896),  c.  82,  §  9;  Mcintosh  v.  Schroeder, 

Building    Substantially  Finished.  —  Luter  v.  154  111.  520. 

Cobb,  1  C  ;ldw.  (Tonn  )  525;  Wood  v.  Haney,  3.  Mississippi  Statute.  —  Code  of  Miss.  (1892), 

(Tern.  Ch.  1897)41  S.  W.  Rep.  1072.  §  2702;  Dinkins  v.  Bowers,  49  Miss.  219. 

Work  Continued  After  Contract  Annulled. —  4.  Vermont  Statute.  —  Piper  v.  Hoyt,  61  Vt. 

South  Fork  Canal  C  3.  v.  Gordon,  6  Wall.  (U.  539. 

S.)  561  (Cal.  Stat  ).  5.  Indiana    Statute.  —  Stoermer   v.  Peoples 

Action  Prematurely  Brought  No  Bar  to  Second  Sav.  Bank,  152  Ind.  104.    See  also  Carriger  v. 

Action.  —  Seato.i  v.  Hixon,  35  Kan.  663;  Hobbs  Mackey,  15  Ind.  App.  392. 

v.  Spencer,  49  Kan.  769.  6.  Washington  Statute.  —  Pacific  Mfg.  Co  v. 

Subcontractors.  —  Reynolds     v.    Manhattan  Brown,  8  Wash.  347. 

Trust  Co.,  (C.  C.  A.)  83  Fed.  Rep.  595  (Neb.  .7.  Kansas  Statute.  —  Board  of  Education  v. 

Stat.);  M-eks  1.  Sim>,  84  111.  422;  Cary-Lom-  Scoville,  13  Kan.  17;    Kan.  Gen.  Stat.  1897, 

bard  Lumber  Co.  v.  Fullenwider,  150  111.  629;  c.  96,  §  26. 

Pacific  Hardware  Co.  v.  Lincoln,  12  Hawaii  In  Iowa  the  same  decision  was  made  under 

35°.  Code  of  1851,  §  984.    Mix  v.  Ely,  2  Greene 

_  From  Pate  of  Last  Item.  —  Garrison  v.  Hawk-  (Iowa)  513;   Bonsall  v.  Taylor,  5  Iowa  546. 

ins  Lumber  Co.,  in  Ala.  308;  Merchand  v.  This  statute  has  been  since  changed.  See 

Cook.  4  Greene  (Iotva)  115;  Steinmetz  v.  St.  Code  of  Iowa,  1897,83447. 

Paul  Trust  Co.,  50  Minn.  445;  Malmgren.  v.  8.  Hardin  v.  Marble.  13  Bush  (Ky.)  58 

Fhinney,  50  Minn.  457;  Stine  v.  Austin,  9  Mo.  9.  Pryor  v.  White,  16  B.  Mon,  (Ky.)  605. 
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agreement,  and  no  covenant,  however  formal,  short  of  a  mortgage  amounting 
.of  itself  to  a  new  lien,  can  preserve  the  lien.1  If  the  owner  of  the  property 
and  the  lienor  arrange  for  the  extension  of  the  lien,  believing  that  they  can 
do  so  without  affecting  the  rights  of  the  lienor,  they  may  thereafter,  upon 
finding  that  they  have  acted  under  a  mistake  as  to  the  law,  rescind  the 
arrangement,  and  a  subsequent  mortgagee  has  no  cause  to  complain  unless  it 
is  shown  that  he  has  acquired  some  rights  under  the  arrangement  for  exten- 
sion which  it  would  be  inequitable  to  disturb.2  Under  a  statute  providing  that 
if  a  petition  to  enforce  the  lien  is  not  filed  within  a  designated  time  such  lien 
is  lost  as  against  a  mortgagee,  after  the  statute  begins  to  run  the  duration  of 
the  lien  cannot  be  extended  as  against  the  mortgagee  by  agreement  between 
the  owner  of  the  property  and  the  lienor  made  without  the  knowledge  and 
consent  of  such  mortgagee.3 

b.  Waiver  by  Failure  to  Plead.  — It  has  been  held  that  the  defense 
of  the  statute  of  limitations  is  waived  unless  it  is  pleaded  or  interposed  at  the 
proper  time.4 

4.  In  Whose  Favor  Limitation  Applies.  — ■  Generally  such  statutes  apply  in 
favor  of  all  persons  having  an  interest  in  the  property  covered  by  the  lien  and 
whose  interests  are  affected  by  proceedings  to  enforce  the  lien.5  In  some 
jurisdictions,  however,  such  statutes  have  been  held  available  in  favor  of  the 
owner  only.6  . 


1.  Hilliard  v.  Allen,  4  Cush.  (Mass.)  532. 

2.  Right  to  Rescind.  —  Gamble  v.  Voll,  15 
Cal.  507. 

3.  Brown  v.  Moore,  26  111.  421,  79  Am.  Dec. 

383. 

4.  Garrison  v.  Hawkins  Lumber  Co.,  111 
Ala,  308;  Barstow  v.  McLachlan,  99  111.  641; 
Welch  v.  McGrath,  59  Iowa  519.  Compare 
Yeiser  v.  Todd,  6  Ky.  L.  Rep.  594. 

5.  In  Whose  Favor  Limitation  Applies—  Indi- 
ana. —  Demmg-Colboin  Lumber  Co.  v.  Union 
Nat.  Sav.,  etc.,  Assoc.,  151  Ind.  463;  Sioermer 
v.  Peoples  Sav.  Bank,  152  Ind.  104;  Union  Nat. 
Sav..  etc..  Assoc.  v.  Helberg,  152  Ind.  139. 

Minnesota.  —  Burbank  v.  Wright,  44  Minn. 
544;  Smith  v.  Hurd,  50  Minn.  503,  36  Am.  St. 
Rep.  661;  Falconer  v.  Cochran,  68  Minn.  405. 

Nebraska.  —  Ballard  v.  Thompson,  40  Neb. 
529;  Pickens  v.  Polk,  42  Neb.  267;  Monroe  v. 
Hanson,  47  Neb.  30,  Green  v.  Sanford,  34  Neb. 
363,  overruling  Manly  v.  Downing,  15  Neb.  637. 

Canada.  —  Montreal  Bank  v.  Haffner,  ro 
Ont.  App.  592,  reversing  3  Onl.  183,  dis- 
tinguished in  Cole  v.  Hall,  13  Ont.  Pr.  100. 

In  Favor  of  Mortgagee.  —  Stoermer  v.  Peoples 
Sav.  Bank,  152  Ind.  104;  Monroe  v.  Hanson, 
47  Neb.  30;  Montreal  Bank  v.  Haffner,  10 
Ont.  App.  592,  reversing  3  Ont.  1S3.  Compare 
Thomas  v.  Hoge,  58  Kan.  166. 

In  Favor  of  Purchaser  Pending  Lien.  —  Holland 
v.  Jones,  g  Ind.  495 ;  Marv  in  v.  Taylor,  27  Ind. 
73;  Schneider  v.  Kolthoff,  59  Ind.  56S. 

Action  by  One  of  a  Class  Operates  for  All  of  Class. 
—  Hovenden  v.  Ellison,  24  Grant  Ch.  (U.  C.) 
443. 

In  Illinois  the  statute  provides  that  the  suit 
shall  be  commenced  or  intervening  petition 
filed  within  a  certain  lime,  or  the  lien  shall  be 
void  as  to  all  parties.  Starr  &  Curtis  Annot. 
Slat.  (1896),  c.  82,  g  9. 

Under  previous  statutes  the  provision  limit- 
ing the  time  for  enforcing  the  lien  did  not 
operate  in  favor  of  the  principal  debtor. 
Turney  v.  Saunders,  5  111.  527;   Garrett  v. 


Stevenson,  8  111.  261;  Van  Pelt  v.  Dunfjrd, 
58  111.  145;  Jennings  v.  Hinkle,  81  111.  183, 
Chisholm  v.  Randolph,  21  111.  App.  312; 
Moore  v.  Parrish,  50  111.  App.  233,  But  such 
provision  applied  in  favor  of  other  creditors 
and  incumbrancers.  Cunningham  v.  Ferry,  74 
111.  426;  Shaeffer  v.  Weed,  8  111.  511;  Rietz  v. 
Coyer,  83  111.  2S ;  Dunphy  v.  Riddle,  86  111.  22; 
Crowl  v.  Nagle,  86  111.  437;  Clark  v.  Manning, 
95  111.  5S0,  affirming  4  111.  App.  649;  McGraw 
v.  Bayard,  96  111.  146,  affirming  \  111.  App.  134; 
Bennitt  v.  Wilmington  Star  Min.  Co.,  tig  111. 
9;  Watson  v.  Gardner,  119  111.  312,  affirming 
18  111.  App.  386;  Rogers  v.  Powell,  1  III.  App. 
631;  Austin  v.  VVohler,  5  111.  App.  300;  Phoenix 
Mut.  L.  Ins.  Co.  v.  Batchen,  6  111.  App.  621; 
Haines  v.  Chandler,  26  111.  App.  400;  Lamb  v. 
Campbell,  19  111.  App.  272;  Mosier  v.  Flanner- 
Miller  Lumber  Co.,  66  111.  App.  630;  General 
Fire  Extinguisher  Co.  v.  Lundell,  66  111.  App. 
140;  Chisholm  v.  Randolph,  21  111.  App.  317. 

Meaning  of  "  Creditor  "  and  "  Incumbrancer."  — 
See  Shaeffer  v.  Weed,  8  III.  511. 

In  Favor  of  Purchaser  of  Original  Creditor's 
Interest.  —  Watson  v.  Gardner,  119  Hi.  312, 
affirming  iS  111.  App.  386. 

In  Favor  of  Purchaser  from  Owner  of  Property. 
—  Dunphy  v.  Riddle,  86  111.  22. 

In  New  York  the  statute  does  not  prov  ide 
that  the  commencement  of  an  action  by  the 
lienor  shall  be  deemed  an  action  by  every  other 
lienor  to  enforce  his  lien,  but  that  such  shall 
be  its  effect  only  as  to  a  claimant  made  party 
defendant,  and  one  who  is  not  made  such 
parly  or  does  not  bring  his  action  in  time  is 
barred.  Brandt  v.  Schmeckenbecher,  89  Hun 
(N.  Y.)  406. 

6.  De  La  Vergne  Refrigerating  Mach.  Co.  :■. 
Monigomery  Brewing  Co.,  (C.  C.  A.)  57  Fed. 
Rep.  in  (Ala.  stai.);  Thomas  v.  Hoge,  58  Kan. 
166.    Compare  Wood  z.  Dill,  3  Kan.  App.  484. 

In  Colorado  ihe  lienor  is  not  compelled  in 
order  to  establish  his  rights  to  bring  suit  with- 
in-the  time  limited  against  third  persons  who 
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XXII.  Sale  under  Lien  —  1.  What  May  Be  Sold  —  a.  Interest  Subje<  I 
TO  Sale.  —  The  general  rule  is  that  only  the  interest  of  the  person  for  whcm 
the  work  was  done,  or  to  whom  the  material  was  furnished,  can  be  sold.1 

b.  Part  of  Premises.  —  Where  it  is  possible  to  divide  the  premises 
without  damage  to  the  whole,  it  has  been  held  that  it  is  both  right  and  proper 
for  the  court  to  order  the  sale  of  only  so  much  of  the  premises  as  is  necessary 
to  satisfy  the  debt  of  the  lien  claimant.* 

c.  Corporate  Franchises.  —  In  jurisdictions  where  the  property  of 
guasi-puhWc  corporations  is  subject  to  the  operation  of  lien  laws  it  has  been 
decided  that  the  franchise  of  a  quasi-^uMMc  corporation,  such  as  a  water  com- 
pany, being  inseparable  from  its  plant  and  property,  should  be  sold  with 
them.3 

2.  Effect  of  Decree  Without  Sale.  —  It  has  been  decided  that  a  decree  of  sale 
made  by  a  court  of  chancery,  there  being  no  sale  thereunder,  does  not  invest 
the  lienor  with  a  right  of  entry  nor  with  the  legal  title,  and  if  he  enters  and 
takes  possession  he  may  at  any  time  be  turned  out  by  the  court,  which,  until 
its  decree  has  been  executed,  has  the  premises  under  its  control.1 

3.  Necessity  of  Settling  Amount  of  Claim  and  Priorities  Before  Sale.  —  It  has 
been  held  that  a  subcontractor  cannot  foreclose  his  lien  until  the  amount  due 
him  from  the  principal  contractor  is  settled  or  adjudicated,  but  that  when  he 
holds  an  open,  unliquidated  account  against  the  principal  contractor,  who  has 
absconded,  he  may  bring  an  action  against  the  owner  to  foreclose  his  lien, 
and  in  the  same  action  adjudicate  the  amount  of  his  claim  against  the  princi- 
pal contractor,  who  is  served  only  by  publication  with  notice  of  the  action.3 
Where  there  are  conflicting  claims  to  priority  of  payment  out  of  the  proceeds 
of  land  about  to  be  sold  to  satisfy  liens  upon  it,  the  court  should,  before 
decreeing  the  sale,  definitely  settle  the  relative  rights  of  the  lienholders  and 
declare  the  order  of  payment.'' 

527;  Garrelt  v.  Stevenson,  8  111.  261;  Steiglc- 
man  v.  McBride,  17  111.  300. 

A  better  practice,  however,  is  not  to  do  so  if 
the  object  of  the  statute  can  be  attained  by 
decreeing  a  sale  of  the  interests  of  those  par- 
lies only  against  whose  interests  the  lien  equit- 
ably aitaches.    Kidder  v.  Aholtz,  36  111.  47S. 

2.  North  Presb.  Church  v.  Jevne,  32  111.  214, 
83  Am.  Dec.  261 ;  Major  v.  Collins,  11  111.  App. 
658;  Broyhill  v.  Gaither,  119  N.  Car.  443; 
Mills  v.  Paul,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  558;  Lester  v.  Pedigo,  84  Va.  309. 

No  Sale  of  Building  Alone. — North  Presb. 
Church  v.  Jevne,  32  111.  214,  83  Am.  Dec.  261; 
Early  v.  Burt,  68  Iowa  716;  Fetler  v.  Wilson, 
12  B.  Mon.  (Ky.)  90. 

S.  Oconto  Water  Co.  v.  National  Foundry, 
etc.,  Works,  (C.  C.  A.)  59  Fed.  Rep.  19,  affirm- 
ing  52  Fed.  Rep.  43  (Wis.  slat.);  McNeal 
Pipe,  etc.,  Co.  v.  Howland,  in  N.  Car.  615. 
And  see  supra,  this  title,  What  Estate  or  Inter- 
est Is  Subject  to  lien. 

Railroad  Franchise  Cannot  Be  Sold.  —  In  In- 
diana it  has  been  held  that  the  statute  makes 
no  provision  for  the  sale  of  the  franchise  of  a 
railroad,  or  of  the  road  as  an  entirety,  or  of 
anything  that  would  in  effect  destroy  or  impair 
the  use  of  the  franchise.  Louisville,  etc.,  R. 
Co.  v.  Boney,  117  Ind.  501. 

4.  Merchants'  Ins.  Co.  v.  Mazanee.  22  Ala 
168. 

5.  Simonson  Brothers  Mfg.  Co.  v.  Citizens' 
Slate  Bank,  105  Iowa  264,  See  also  Vieeland 
v.  Ellsworth,  71  Iowa  347;  Kerns  v.  Flynn,  51 
Mich.  573. 

6.  Phelps  v.  Pope,  53  Iowa  691;  Iaege  v. 
Bossieux,  15  Gratt.  (Va.)  83,  76  Am.  Dec.  189. 
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are  interested  in  the  property,  provided  all  per- 
sons who  have  filed  lien  statements  and  who 
claim  liens  by  virtue  of  the  act  are  brought  in 
as  parties.  San  Juan  Hardware  Co.  v.  Car- 
rothers,  7  Colo.  App.  413,  overruling  Johnston 
v.  Bennett,  6' Colo.  App.  362. 

1.  What  May  Be  Sold. —  Dean  c.  Wheeler,  2 
Wis.  224;  Dewey  v.  Fifield,  2  Wis.  73.  See 
also  Bailey  v.  Hull,  11  Wis.  289,  78  Am.  Dec. 
706;  Edleman  v.  Kidd,  65  Wis.  18.  And  see 
supra,  this  title,  What  Estate  or  Interest  Is 
Subject  to  Lien. 

Statutes  Subjecting  Property  of  Lessor  to  Sale. 
—  West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275;  Harlan  v.  Stufflebeem,  87  Cal.  513;  Santa 
Monica  Lumber,  etc.,  Co.  7'.  Hege,  119  Cal. 
376;  Evans  v.  Judson,  120  Cal.  282;  Gould  v. 
Wise,  iS  Nev.  253. 

Interest  at  Time  of  Filing  Lien.  —  Lenox  v. 
Yorkville  Baptist  Church,  2  E.  D.  Smith  (N.  Y.) 
673;  Althause  v.  Warren,  2  E.  D.  Smith  (N. 
Y.)  657;  Eagleson  v.  Clark,  2  E.  D.  Smith  (N. 
Y.)  644;  Smith  ■>.  Corey,  3  E.  D.  Smith  (N.  Y.) 
642.  See  also  Meehan  v.  Williams,  2  Daly  (N. 
Y.)  367. 

Interest  at  Time  Building  Erected. —  White's 
Appeal,  10  Pa.  St.  252;  Schenley's  Appeal,  70 
Pa.  St.  98. 

In  Illinois  it  has  been  held  that  the  court 
may,  if  it  thinks  proper,  direct  the  sale  of  the 
estate  of  all  parties  having  an  interest  in  the 
premises,  the  proceeds  being,  of  course,  ap- 
plied according  to  the  rights  of  all  parlies  in 
interest.  North  Presb.  Church  v.  Jevne,  32  111. 
214,  83  Am.  Dec.  261;  Kidder  -j.  Aholtz,  36 
111".  478;  Croskey  v.  Northwestern  Mfg.  Co.,  48 
111.  481.    See  also  Turney  v.  Saunders,  5  111. 


Sale  under  Lien. 


MECHANICS'  LIENS. 


Redemption. 


4.  Rights  and  Liabilities  of  Purchasers.  —  The  rights  and  liabilities  of  pur- 
chasers at  sales  made  in  consequence  of  proceedings  to  enforce  mechanics' 
liens  are  the  same  as  those  of  purchasers  at  other  sales  of  a  similar  character, 
and  elsewhere  in  this  work  will  be  found  a  detailed  discussion  of  these 
matters. 1 

5.  Redemption  —  a.  In  General. — The  right  of  redemption  after  sale 
under  a  proceeding  to  enforce  a  lien  is  statutory.3  And  so  the  time  for 
redemption  cannot  be  extended  by  the  court.3 

b.  WHO  May  REDEEM.  —  Under  such  statute  the  right  to  redeem  is 
usually  conferred  upon  the  debtor  and  his  successors  in  interest;  upon  other 
incumbrancers,  such  as  mortgagees,  and  upon  judgment  creditors.4 


1.  See  the  titles  Judicial  Sales,  vol.  17,  p. 
1010;  Sheriffs'  Sales. 

For  Cases  Especially  Discussing  Sales  under  Me- 
chanics' Liens,  see  the  following 

United  States.  —  Stoples  v.  Ryan,  62  Fed. 
Rep.  635  {Colorado  statute), 

California.  —  Whitney  v.  Higgins,  10  Cal. 
54.7,  70  Am.  Dec.  748;  Gamble  v.  Vol],  15  Cal. 
507;  Purser  v.  Cady,  (Cal.  1897)49  Pac-  Rep, 
180;  Jordan  v.  Myres,  126  Cal.  570. 

Illinois.  —  Steiglernan  v.  McBride,  17  III.  300; 
Lomax  v.  Dore,  45  111.  379;  Fittzhugh  v.  Smith, 
62  111.  486;  I.evvis  v.  Rose,  82  111.  574;  Topping 
v.  Brown,  63  111.  348. 

Iowa.  —  Oswold  v.  Buckholz,  13  Iowa  506; 
State  v.  Eads,  15  Iowa  114,  83  Am.  Dec.  399; 
Shields  v.  Keys,  24  Iowa  298;  Nashua  Trust 
Co.  v.  W.  S.  Edwards  Mfg.  Co.,  99  Iowa  109 
61  Am.  St.  Rep.  226. 

Maryland.  —  Smith  v.  Shaffer,  46  Md.  573; 
Kelly  v.  Gilbert,  78  Md.  431. 

Missouri.  —  Hicks  v.  Scofield,  121  Mo.  381; 
Russell  v.  Grant,  122  Mo.  161,  43  Am.  Sr. 
Rep.  563  Missouri  Fire  Clay  Works  v.  Elli- 
son, 30  Mo.  App.  67;  Fink  v.  Remick,  33  Mo. 
App.  624. 

Montana.  —  Grand  Opera  House  Co.  v. 
Maguire,  14  Mont.  558. 

Nebraska.  —  Monroe  v.  Hanson,  47  Neb.  30; 
Goodwin  v.  Cunningham,  54  Neb.  11 ;  Ports- 
mouth Sav.  Bank  v.  Riley,  54  Neb  531. 

Nevada.  —  Matter  of  Smith,  4  Nev.  254,-97 
Am.  Dec.  531. 

ATew  York.  —  Livingston  v.  Miller,  (Supm. 
Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  371;  Suvdam 
v.  Holden,  (C.  PI.  Spec.  T.)  11  Abb.  Pr.  N.  S. 
(N.  Y.)  329,  note. 

Pennsylvania.  —  Rogers  v.  Klingler,  3 
Whart.  (Pa.)  332;  Twelves  v.  Williams,  3 
Whart.  (Pa.)  485,  31  Am.  Dec.  542;  Mustin  v. 
Vanhook,  3  Whart.  (Pa.)  574;  Anshutz  v.  Mc- 
Clelland, 5  Watts  (Pa.)  487;  M.itlack  v.  Deal, 
1  Miles  (Pa.)  254;  Holdship  v.  Abercrombie,  9 
Watts  (Pa.)  52;  Harbach  v.  Kurth,  131  Pa. 
St.  177,  25  W.  N.  C.  (Pa.)  301. 

Tennessee. — Sexton  v.  Alberli,  10  Lea  (Tenn.) 
452;  Hughes  M'g.  Co.  v.  Conyers,  97  Tenn. 
274. 

Texas. — Oweis  v.  Heidbreder,  (Tex.  Civ. 
App.  1898)  44  S.  W.  Rep.  1079. 

Virginia.  —  Pace  v.  Moorman  (Va.  1901)  37 
S.  E.  Rep.  91  r. 

Wisconsin .  —  McCoy  v.  Quick,  30  Wis.  521; 
Edleman  v.  Kidd,  65  Wis.  IS. 

IVyoming.  —  Lee  v.  Cook,  2  Wyo.  312. 

Reversal  of  Judgment  After  Sale.  —  South  Fork 
Canal  Co  v.  Gordon,  2  Abb.  (U.  S.)  479; 
Purser  v.  Cady,  (Cal.  1897)  49  Pac.  Rep.  180. 


And  see  the  title  Judicial  Sales,  vol.  17, 
p.  1010. 

2.  Statutes  Providing  for  Redemption.  —  Whit- 
ney v.  Higgins,  10  Cal.  547,  70  Am.  Dec.  748; 
Throckmorton  v.  Shelton,  68  Conn.  413; 
Templeton  v.  Home,  82  111.  491;  Boynton  v. 
Pierce,  151  111.  197,  affirming  49  III.  App.  497; 
Bovey  De  Laittre  Lumber  Co.  v.  Tucker,  48 
Minn.  223;  State  v.  Kerr,  51  Minn.  417;  Grand 
Opera  House  Co.  v.  Maguire,  14  Mont.  55S. 
See  generally  the  codes  and  statutes  of  the 
several  states.  And  see  the  title  Judicial 
Sales,  vol.  17,  p.  1034. 

3.  State  v.  Kerr,  51  Minn.  417. 
Removal  of  Building  During  Redemption  Period. 

—  Grand  Opera  House  Co.  7'.  Maguire.  14 
Mont.  558.  See  also  Early  v.  Burt,  68  Iowa 
716. 

Time  for  Payment  Allowed  by  Decree.  —  In  Illi- 
nois the  right  to  redeem  did  not  exist  before 
the  enactment  of  the  statute  of  March  30,  1869. 
West  v.  Flemming,  18  111.  248,  6S  Am.  Dec. 
539;  Knight  v.  Begole,  56  111.  122;  Ormsby  v. 
People,  20  111.  155;  Schmidt  v.  Williams,  89 
111.  117. 

Prior  to  that  enactment  the  decree  was  re- 
quired to  allow  a  reasonable  time  within  which 
the  amount  of  the  lien  might  be  paid;  ninety 
days  being  the  minimum  time,  and  longer 
time  being  allowed  when  the  amount  was 
large  than  when  it  was  small.  Link  v.  Archi- 
tectural Iron  Works,  24  111.  551;  Kinzey  v. 
Thomas,  28  111.  502;  Claycomb  v.  Cec:l,  27  111. 
497;  Strawn  ->.  Cogswell,  2S  111.  457;  Rowley 
V.  James,  31  III.  298;  Mills  v.  Heeney,  35  111. 
173;  Bush  v.  Connelly,  33  111.  447;  Strawn  v. 
O'Haia,  86  111.  53.  See  also  Moore  v.  Bracken, 
27  111.  23. 

Since  that  enactment  no  such  provision  need 
be  made  in  the  decree.  Freibroth  v.  Mann, 
70  111.  523. 

In  New  Mexico  a  person  whose  property  is 
charged  with  a  mechanic's  lien  is  allowed 
ninety  days  within  which  to  pay  the  amount 
of  the  lien.  Neher  v.  Crawford,  (N.  Mex. 
1901)65  Pac.  Rep.  156. 

The  Advertisement  of  a  Sale  of  Property  under  a 
decree  can  be  published  during  the  time  limited 
for  redemption,  and  if  the  sale  is  not  made 
until  the  time  so  limited  for  redemption  has 
expired  such  sale  is  legal  and  valid.  Neher 
v.  Crawford,  (N.  Mex.  iqoi)  65  Pac.  Rep.  156. 

4.  Persons  Entitled  to  Redeem.  —  Whitney  v. 
Higgins,  10  Cal.  547,  70  Am.  Dec.  748;  Gamble 
v.  Voll,  15  Cal.  5»8;  Throckmorton  -■.  Shelton, 
68  Conn.  413;  Boynton  v.  Pierce,  151  111.  197, 
affirming-  49  111.  App.  407;  Phelps  v.  Pope,  53 
Iowa  691;  Bovey  De  Laittre  Lumber  Co.  ». 
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Mechanics'  Liens 


MECHANICS'  LIENS. 


on  Personal  Property. 


XXIII.  Mechanics'  Liens  on  Personal  Property  1.  In  General.  By 
statute  in  some  of  the  United  States  mechanics  are  given  liens  upon  personal 
property  upon  which  they  have  bestowed  labor  or  for  which  they  have  fur- 
nished material  under  a  contract  with  the  owner  for  the  price  of  such  labor 
or  material.1  Some  of  these  statutes,  in  so  far  as  they  entitle  the  mechanic 
to  hold  possession  of  the  property  until  the  price  of  the  labor  or  material 
which  he  has  furnished  for  its  betterment  is  paid,  are  merely  declaratory  of 
the  common  law.58  Generally,  however,  a  summary  method  of  enforcing  the 
lien  is  prescribed.3 

2.  What  Is  Essential  to  Existence  of  Lien  —  a.  CONTRACT  WITH  Owner  of 
Property. — It  is  essential  to  the  existence  of  the  statutory  lien  that  the 
labor  should  have  been  performed  or  the  material  furnished  under  a  contract 
with  the  owner  of  the  property  or  his  agent.4 

b.  Performance  of  Contract  by  Mechanic.  —  And  the  lien  does  not 
arise  until  the  mechanic  has  performed  the  labor  or  furnished  the  mateiial 
contracted  for  according  to  the  terms  of  the  contract.5 

c  Possession  of  Property.  —  Under  some  of  the  statutes  possession 
by  the  mechanic  of  the  property  upon  which  the  labor  is  performed  or  for 
which  the  material  is  furnished  is  essential  to  the  existence  of  the  lien.0 

3.  Who  Is  Entitled  to  Lien.  — -  The  question  as  to  who  is  entitled  to  the 
statutory  lien  is  one  that  depends  in  a  large  measure  upon  the  terms  of  the 
particular  statute  under  which  the  lien  is  claimed.' 

4.  How  Lien  May  Be  Extinguished  — a.  By  Surrender  of  Possession. 
—  Under  statutes  which  make  the  possession  of  the  property  by  the  mechanic 
essential  to  the  existence  of  the  lien,  a  voluntary  and  unconditional  surrender 
of  possession  constitutes  a  waiver  of  the  lien.8 

b.  By  Payment  or  Tender.  —  Payment  or  tender  of  the  amount  due 
far  the  services  rendered  or  materials  furnished  will  extinguish  the  lien.9 

5.  Enforcement  of  Lien.  —  The  usual  method  prescribed  by  the  statutes 
for  the  enforcement  of  the  lien  is  by  a  sale  of  the  property.10  It  is  essential 
to  the  validity  of  the  foreclosure  and  sale  that  all  the  requirements  of  the 
statute  be  complied  with.11  The  statutes  usually  prescribe  as  an  essential 
prerequisite  to  the  enforcement  of  the  lien  that  payment  for  the  labor  per- 
formed or  materials  furnished  should  be  demanded  and  refused.12   Where  the 

Tucker,  48  Minn.  223.    See  the  title  Judicial  Watts  v.  Sweeney,  127  lnd.  116,  22  Am.  St. 

Sales,  vol.  17,  p.  1035.  Rep.  615. 

In  Iowa  it  has  been  decided  that  neither  a  6.  Lien  Does  Not  Arise  until  Contract  Is  Per- 

junior  mortgagee  nor  a  junior  creditor  can  re-  formed.  —  Hillsburg  v.  Harrison,  2  Colo.  App. 

deem  after  the  execution  of  a  sheriff's  deed  298. 

under  proceedings  for  the  enforcement  of  a  6.  Possession  of  Froperty  Essential. —  Hills- 
mechanic's  lien.  State  v.  Eads,  15  Iowa  114,  burg  v.  Harrison,  2  Colo.  App.  298;  Hurley  v. 
83  Am.  Dec.  399;  Diddy  v.  Risser,  55  Iowa  Epps,  69  Ga.  611. 

699.    And  also  that  the  fact  that  one  has  the  7.  Manufacturer  of  Material  Not  Within  Georgia 

legal  title  to  the  property  covered  by  the  lien,  Statute.  —  Fooirnan  v.  Pusev,  45  Ga.  561. 

as  security,  does  not  entitle  him  to  redeem  Workman  Hired  by  Another  Has  No  Lien. — 

where  the  property  has  been  sold  under  a  pro-  Quillian  v.  Central  R.,  etc.,  Co.,  52  Ga.  374. 

ceeding  to  enforce  such  lien  against  the  equita-  That  Mechanic  Furnishes  Materials  Does  Not 

ble  owner.    Sheppard  v.  Messenger,  107  Iowa  Affect  His  Lien.  —  Walls  v.  Stveeney,  127  InJ. 

717-  1 16,  22  Am.  St.  Rep.  615. 

1.  See  the  statutes  of  the  several  states.  8.  Surrender  of  Possession  a  Waiver  of  Lien. — 

2.  Statutes  Declaratory  of  the  Common  Law. —  Hillsburg  v.  Harrison.  2  Colo.  App.  29S; 
Hillsburg  v.  Harrison,  2  Colo.  App.  298.    And  Hurley  v.  Epps,  69  Ga.  611. 

see  the  statutes  of  the  several  slates.  9.  Payment  or  Tender.  —  Hillsburg  v.  Harri- 

As  to  the  common-law  lien  of  mechanics  for  son,  2  Colo.  App.  298;  Bodine  v.  Simmons,  38 

the  price  of  labor  bestowed  upon  personal  Mich.  682. 

property,  see  the  titles  Bailments,  vol.  3,  p.  10.  See  the  statutes  of  the  several  states. 

759;  Contracts  of  Hire,  vol.  7,  p.  317;  L>ens,  11.  Statutory  Requirements  Must  Be  Complied 

vol.  19,  p.  3.  With. —  Wans  -■.  Sweeney,  127  lnd.  116,  22 

3.  Waits  v.  Sweeney,  127  lnd.  116,  22  Am.  Am.  St.  Rep.  615. 

St.  Rep.  615;  McGreary  v.  Osborne,  9  Cal.  12.  Demand  for  Payment  and  Refusal  Essential. 

IX9-  —Gilberts.  Marshall,  56  Ga.  148;  Erskine  v. 

4.  Contract  with  Owner  of  Property  Essential.  —  Wiggins,  58  Ga.  1S6. 
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Personal  Property.  MECHANICS'  LfENS  —  MEDICAL  COLLEGE.  Definitions. 


lien  is  foreclosed  and  the  sale  made  in  strict  conformity  to  the  requirements 
of  the  statute,  a  complete  title  passes  to  the  purchaser.1 


MECHANISM.  —  Mechanism  may  be  defined  to  be  the  arrangement  and 

relation  of  the  parts  in  a  machine.8 
MEDALS.  —  See  note  3. 

MEDICAL.  (See  generally  the  titles  Life  INSURANCE,  vol.  19,  p.  39; 
Physicians  and  Surgeons;  Poor  and  Poor  Laws.)  —  See  note  4. 

MEDICAL  BOARDS  AND  SOCIETIES.  —  See  the  titles  Boards  of  Health, 
vol.  4,  p.  596;  Mandamus,  vol.  19,  p.  709;  Physicians  and  Surgeons. 

And  see  generally  the  title  SOCIETIES  AND  CLUBS. 

MEDICAL  BOOKS.  —  See  the  titles  Documentary  Evidence,  vol.  9,  p.  887 ; 
Medical  Jurisprudence,  post,  p.  559. 

MEDICAL  COLLEGE.  —  The  term  "  medical  college "  means  a  school  of 
learning,  teaching  medicine  in  its  different  branches,  at  which  physicians  are 
educated.5 

1.  Watts  v.  Sweeney,  127  Ind.  116,  22  Am. 
St.  Rep.  615. 

Arrest  by  Claim  of  Attaching  Creditor's  Levy.  — 

In  Georgia,  if  before  the  foreclosure  by  a  me- 
chanic of  his  lien  on  property  in  his  possession 
an  attaching  creditor  levies  upon  it,  the  me- 
chanic may  arrest  the  proceeding  by  claim. 
Hurley  v.  Epps,  69  Ga.  611. 

2.  Stearns  v.  Russell,  (C  C  A.)  85  Fed. -Rep. 
225.    This  was  a  patent  case. 

3.  Medals  —  Revenue  Laws.  (See  also  the 
title  Revenue  Laws.)  — By  the  Tariff  Act  of 
October  r,  1890,  "  medals  of  gold,  silver,  or 
copper,  such  as  trophies  or  prizes,"  were 
placed  on  the  free  list.  In  construing  this 
provision  the  court  said-  "  We  think  the  term 
of  enumeration  is  to  be  read  as  though  it  were 
'  such  medals  as  are  trophies  or  prizes,'  and 
bj  construed  to  include  only  such  as  belong  to 
that  category  when  imported,  because  they 
have  been  already  awarded  or  won.  Until 
then  the  medals  are  not,  in  an  accurate  sense, 
trophies  or  prizes."  U.  S.  v.  McSorley,  (C.  C. 
A  )  65  Fed.  Rep.  492. 

Wills. —  Upon  the  question  what  passes  by 
a  bequest  of  medals,  Lord  Hardwicke,  L.  C 
said:  "  If  current  coin  are  curious  pieces, 
and  kept  with  medals,  I  am  of  opinion,  not- 
withstanding they  are  current  coin,  yet,  as 
they  are  kepi  with  medals,  they  will  pass  as 
such,  for  even  medals  themselves  were  once 
current  coin."    Bridgman  v.  Dove,  3  Atk.  202. 

4.  Medical  Assistance  —  Midwife.  —  In  Honey- 
boae  v,  Hambridge,  18  Q.  B.  D.  418,  it  was 
held  that  the  services  of  an  uncertified  mid- 
wife, furnished  and  paid  for  by  the  relieving 
officer  of  the  union,  constituted  m ed iea l  assist- 
ance within  the  Medical  Relief  Disqualifica- 
tion Removal  Act,  1S85  (48  &  49  Vict,,  c.  46, 
§  2),  and  that  the  husband  of  the  woman  so 
assisted  was  not  disqualified  thereby  from 
registration  as  a  parliamentary  voter. 

Medical  Attendance.  —  In  an  action  based  on 
a  personal  injury,  the  plaintiff  sought  to  re- 
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cover  also  for  nursing  and  medical  attendance. 
It  was  held  that  under  this  claim  he  was  en- 
titled to  recover  all  expenses  which,  as  shown 
by  the  evidence,  he  incurred  in  procuring 
medical  assistance  and  medicines.  Knapp  71. 
Sioux  City,  etc.,  R.  Co.,  71  Iowa  42.  See  also 
Attend  —  A  t  tendance,  vol.  3,  p.  272. 

Surgical  Treatment.  —  In  Bonart  v.  Lee,  (Tex. 
Civ.  App.  iSg8)  46  S.  W.  Rep.  906,  the  plain- 
tiff, a  physician,  sued  the  defendant  as  ad- 
ministrator for  seivices  rendered  to  the 
defendant's  intestate.  It  appeared  that  the 
decedent  was  a  member  of  a  fiaternal  associa- 
tion, for  which  the  plaintiff  was  physician  and 
surgeon,  and  that  the  plaintiff,  by'his  agree- 
ment with  the  lodge,  was  obliged  to  give  medi- 
cal iieatment  to  its  members  free  of  charge. 
Upon  the  meaning  of  the  term  "medical  tieat- 
ment  "  the  court  said:  "  It  was  not  error  to 
allow  plaintiff  to  explain  that  medical  treat- 
ment did  not,  as  understood  in  his  profession, 
include  extraordinary  operations  by  surgery. 
That  in  the  profession  of  medicine,  the  term 
'  medical  treatment '  had  an  understood  mean- 
ing, and  did  not  embrace  unusual  surgical 
operations,  may  be  shown  by  persons  in  a 
position  to  know;  and  this  is  within  the  rule 
laid  down  in  the  books  on  evidence.  Rog. 
Exp.  Test.,  §  118;  Underh.  Ev.,  §  217." 

But  in  Clinton  County  v.  Ramsey,  20  11!  App. 
579,  where  a  physician  agreed  with  a  board 
of  supervisors  to  give  medical  treatment  to  the 
paupers  of  the  county  for  a  stipulated  price, 
medical  treatment  was  held  to  include  services 
in  surgical  cases.  See  also  Wetherell  7'. 
Marion  Countv.  2S  Iowa  24. 

5.  Medical  College  —  Osteopathy.  —  Nelson  v. 
State  Board  of  Health,  (Ky.  1900)  57  S.  W. 
Rep.  504,  in  which  case  it  was  held  that  a 
college  which  taught  osteopathy,  a  method  of 
treating  diseases  by  kneading  or  manipulation 
of  the  body,  was  not  a  medical  college  within 
the  meaning  of  a  statute  licensing  graduates 
from  medical  colleges. 
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See  also  such  titles  as  ABORTION,  vol.  1,  p.  186;  BASTARDY,  vol.  3,  p.  871; 
BLOODSTAINS,  vol.  4,  p.  587;  CONCEALMENT  OF  BIRTH  OR 
DEATH,  vol.  6,  p.  424;  DEAF  AND  DUMB  PERSONS,  vol.  8,  p.  842; 
DIVORCE,  vol.  9,  p.  839;  DOCUMENTARY EVIDENCE,  vol.  9,  p.  877; 
EXPERIMENTS  {IN  EVIDENCE),  vol.  12,  p.  398;  EXPERT  AND 
OPINION  EVIDENCE,  vol.  12,  p.  414;  HABITUAL  DRUNKARDS, 
vol.  15,  p.  221;  IDENTITY,  vol.  15,  p.  918;  INSANITY,  vol.  16,  p.  558; 
INSPECTION  AND  PHYSICAL  EXAMINATION,  vol.  16,  p.  810; 
INTOXICATION,  vol.  17,  p.  398;  MARRIAGE,  vol.  19,  p.  1156; 
MURDER  AND  MANSLAUGHTER;  PRESUMPTIONS;  RAPE; 
SEDUCTION;  SURVIVORSHIP  {IN  COMMON  DISASTER); 
TESTAMENTARY  CAPACITY. 

I.  DEFINITION.  —  Medical  jurisprudence  is  that  science  which  applies  the 
principles. and  practice  of  the  different  branches  of  medicine  to  the  elucidation 
of  doubtful  questions  in  courts  of  justice.  It  is  sometimes  spoken  of  as 
forensic  medicine  —  that  is  to  say,  the  medicine  of  the  forum  or  public  place.1 

1.  Definition.  —  See  Poore's  Med.  Jur.,  p.  1;  Hamilton's  System  of  Legal  Med.,  p.  17;  Taylor's 
Med.  Jur.,  p.  17. 
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II.  Scope  oe  Title  and  Sources  of  Authority.  —  Ordinarily  treatises  on 
medical  jurisprudence  assume  averywide  range  and  embrace  not  only  matters 
of  forensic  medicine,  but  also  subjects  purely  legal  and  subjects  purely  medical. 
In  this  title  the  attempt  has  been  made  to  confine  the  matters  discussed  to 
those  in  which  medicine  and  law  are  inextricably  blended.  The  title  being 
intended  principally  for  lawyers  and  courts,  some  of  the  sources  of  information 
ordinarily  relied  upon  by  writers  on  this  subject  have  not  been  explored,  but 
reliance  has  been  placed  chiefly  upon  the  reported  decisions  of  the  courts  and 
the  writings  of  medical  jurists  which  have  been  quoted  and  approved  by  the 
courts,  thereby  omitting  to  as  large  an  extent  as  possible  matters  which  belong 
in  works  on  medicine  proper. 

III.  Medical  Evidence  —  1.  Medical  Experts.  —  It  is  obvious  that  the  whole 
subject  of  medical  jurisprudence  is  a  question  of  evidence.  Numerous  cases 
can  be  determined  only  by  recourse  to  medical  knowledge.  The  medical 
expert,  when  placed  on  the  witness  stand,  is  called  upon  not  only  to  state 
medical  facts,  but  also  to  express  an  opinion  on  the  special  facts  of  the  case 
under  examination.  He  maybe  examined  as  to  conclusions  of  science  drawn 
from  particular  experiments;  he  may  be  questioned  as  to  the  health  of  a  par- 
ticular person  whom  he  has  attended;  he  may  be  asked  his  opinion  as  to  the 
probable  cause  of  death  of  a  person;  he  may  testify  as  to  the  presence  of 
poison  in  the  stomach;  and  generally  give  an  opinion  on  medical  facts  as 
observed  by  himself,  or  on  facts  observed  by  other  persons  and  given  in 
evidence.1 

Weight  of  Medical  Testimony.  —  In  many  cases  the  opinions  of  medical  experts 
are  entitled  to  great  consideration  and  respect;  in  others,  to  little.2 

There  Is  No  Rule  of  Law  That  Requires  Jurors  to  Surrender  Their  Judgments  implicitly  to, 
or  even  to  give  a  controlling  influence  to,  the  opinion  of  scientific  witnesses, 
however  learned  or  accomplished  they  may  be,  and  however  they  may  speak 
with  conceded  intelligence  and  authority,  aided  by  the  accumulated  result  of 
a  long  experience.3 

2.  Medical  Books.  —  According  to  the  great  weight  of  authority,  medical 
books  are  not  admissible  in  evidence  for  the  purpose  of  showing  what  medical 
writers  have  said.4 

3.  Anatomical  Evidence.  —  Parts  of  the  human  skeleton,  and  surgical  instru- 
ments, may  be  shown  to  the  jury  for  particular  purposes.3 

4.  Compensation  of  Medical  Experts.  — The  compensation  to  which  a  medical 

1.  See  the  title  Expert  and  OriNiON  Evi-  —  In  McNaier  v.  Manhattan  R.  Co.,  (Supm. 
dence,  vol.  12,  p.  414,  and  particularly  as  to  Ct.  Gen.  T.)  22  N.  Y.  St.  Rep.  840,  in  an  action 
the  expert  testimony  of  physicians  and  stir-  to  recover  damages  for  injuries  to  the  plain- 
geons,  p.  441  et  seq.  tiff's  eye,  caused  by  being  struck  by  a  piece 

2.  Weight  of  Medical  Testimony.  —  Wharton's  of  hot  coal  or  clinker  from  the  defendant's 
Med.  Jur.,  p.  77,  which  authority  is  cited  in  engine,  the  plaintiff's  counsel  exhibited  a 
Tatum  v.  Mohr,  21  Ark.  349.  skull  to  the  jury  to  explain  the  nature  of  his 

Where  an  Expert  Testifies  as  the  Result  of  injury,  and   also    surgical    instruments  by 

Special  Reading  with  reference  to  the  case  in  which  the  operation  on  his  eye  was  performed, 

which  he  is  called,  this  circumstance  will  be  and  the  plaintiff  was  also  examined  by  the 

taken  into  consideration  in  determining  the  jury  to  see  if  pus  still  continued  10  exude 

weight  to  be  given  to  his  testimony.    Guild  from  the  wound.    The  court  held  that  the 

v.  Warne,  149  111.  105.  admission  of  such  evidence  was   not  erro- 

3.  Testimony  of  Medical  Experts  Not  Conclu-  neous. 

sive.  —  1  Wharton  &  Stifle's  Med.  Jur.,  In  Knowles   v.  Crampton,  55  Conn.  336, 

194-198,  cited  in  Williams  v.  State,  50  Ark.  511,  where  the  plaintiff  claimed  that  two  of  her 

which  was  a  prosecution  for  murder.    See  also  ribs  had  been  broken,  and  physicians  testify- 

Gardner  v.  Latnback,  47  Ga.  133;  Carpenter  v.  ing  in  her  behalf  located  the  ribs,  and  the 

Calvert,  83  111.  62;  Sanders  v.  Stale,  94  Ind.  defendant,  to  support  a  claim  that  there  were 

147;  Maynard  :\  Vinton.  59  Mich.  139,  60  Am.  no  ribs  at  the  place  described,  offered  in  evi- 

Rep.  276;  Delafield  v.  Parish,  25  N.  Y.  115;  dence  a  section  of  a  human  body,  it  was  held 

Matter  of  Blakely,  48  Wis.  294.  that  the  testimony  being  reasonably  intelli- 

4.  See  the  title  Documentary  Evidence,  vol.  gible  in  itself,  and  the  exhibit  being  of  doubt- 
9,  p.  887.  ful  utility  and  offensive  in  its  nature,  the 

5.  Skull  and  Surgical  Instruments  as  Evidence.  court  in  its  discretion  properly  excluded  it, 
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expert  is  entitled,  and  his  duty  to  testify  as  a  witness  without  other  compen- 
sation than  the  ordinary  witness  fee,  are  questions  which  have  been  treated 
elsewhere  in  this  work.1 

IV.  Sexual  Relations— 1.  Rape  —  a.  In  General.  —  Rape,  in  its  med- 
ico-legal aspect,  is  so  closely  allied  to  that  crime  in  its  relations  to  criminal 
law,  that  there  is  very  little  to  be  said  upon  the  subject  under  this  title.2 

Numerous  and  Characteristic  Signs  of  Rape.  —  The  signs  of  rape  are  numerous  and 
characteristic,  and  they  cannot  be  too  carefully  studied  and  weighed  by  the 
medical  expert.  As  a  matter  of  convenience  in  presenting  them  herein  they 
are  collected  into  two  groups,  general  and  special.  The  first  group  comprises 
those  signs  which  are  likely  to  be  observed  in  any  case  of  rape ;  and  the 
second,  those  which  are  peculiar  to  ravishment  of  children  and  virgins.  Gen- 
eral signs  are  subdivided  into  marks  of  violence,  stains  of  copulation,  and 
contagious  diseases.  Unless  otherwise  stated  all  of  these  signs  are  found, 
if  at  all,  on  the  person  of  the  female,  she  being  the  only  one  a  physician  is 
supposed  to  examine.3 

Physical  Ability  of  Defendant  to  Commit  Offense.  —  It  has  been  held  that,  as  a  general 
proposition,  it  is  not  competent  for  a  medical  expert  to  testify  from  his 
knowledge  of  the  human  system,  and  of  the  human  frame,  whether  a  rape 
could  have  been  committed  in  the  mode  and  manner  described  by  the  prose- 
cutrix, because  the  question  is  not  one  that  involves  any  peculiar  knowledge 
of  the  human  system.  * 

View  of  Medical  Writers  as  to  Woman's  Ability  to  Defend  Herself.  —  The  majority  of 
writers  on  medical  jurisprudence  maintain  that  when  there  is  no  disproportion 
between  the  age  and  strength  of  .the  parties,  and  the  woman  is  awake,  well, 
and  conscious,  a  rape  cannot  be  accomplished  unless  through  threats  against 
her  life.  It  must  be  remembered,  however,  that  there  are  few  circumstances 
in  which  a  woman  can  be  placed  where,  from  confusion,  surprise,  and  terror 
she  is  sooner  deprived  of  the  command  of  her  will  and  the  power  of  resistance.5 

b.  SEMINAL  STAINS. — The  presence  of  semen  or  its  stains  on  the  pubic 
hair  or  underclothing  of  a  woman  is  a  probable  result  of  rape  and  is  important 
to  be  considered.  These  stains  however  must  be  clearly  distinguished  from 
those  of  urine,  feculent  matter,  leucorrhoea,  and  muco-purulent  discharges. 
Semen  is  an  alkaline,  mucilaginous,  slowly  soluble  fluid,  containing  spermatic 
germs  about  one-five-hundredth  of  an  inch  long,  which  are  tenacious  of  life  and 
slow  to  decay.  '  Its  stain  stiffens  cloth  like  starch.  It  is  colorless  when  cold 
and  dry,  but  of  a  pale  yellow  color  flecked  with  whitish  specks  when  warmed 
and  moistened.  Some  seminal  stains  do  not  contain  spermatozoa,  a  condition 
likely  to  be  found  when  the  stains  are  made  by  prostatic  emissions,  or  the 
seed  of  aged  or  diseased  males.6 

c.  Rape  upon  Sleeping  Woman.  — Cases  are  not  wanting  in  which  rape 
has  been  committed  upon  sleeping  women.     It  has  been  held  that  for  a  man 

1.  Compensation  of  Medical  Experts.  —  See  the  it  is  strongly  corroborative. of  her  testimony 
title  Expert  and  Opinion  Evidence,  vol.  12,  that  sexual  connection  was  had  or  attempted, 
pp.  4g3  et    q.  Microscopic  Examination  of  Seminal  Fluids. — 

2.  See  the  title  Rape.  "  The  best  way  of  examining  them  is  to  take 

3.  Keysor  Medico-Legal  Manual  209.  a  few  shreds  of  the  suspected  stain,  steep  it 

4.  Physical  Ability  of  Defendant  to  Commit  in  distilled  water  very  feebly  acidified,  and 
OffeDse.  —  Cook  v.  State,  24  N.  J.  I..  S43.  And  then  examine  with  a  microscope."  Poore's 
sea  the  title  Expert  and  Opinion  Evidence,  Med.  Jur.,  p.  329. 

vol.  12,  p.  Presence  of  Spermatozoa  on  Clothes  of  Woman. 

5.  View  of  Medical  Writers  as  to  Woman's  —In  State  v.  Perry,  41  W.  Va.  641,  there  was 
Ability  to  Defend  Herself. —  3  Wharton  &  Stille's  some  evidence  of  a  veiy  unsatisfactory  nature 
Med.  Jur.,  i;  233.  tending  to  show  that  spermatozoa  was  found 

6.  Semixal  Stains.  —  Keysor  Medico-Legal  on  a  garment  owned  by  the  prosecutrix  at  the 
Manual  210,  wherein  the  author  declares  that  time  of  the  alleged  offense,  but  it  was  held 
the  presence  of  semen  is  not  of  itself  evidence  that  this  evidence  was  so  remote  that  it  should 
of  penetration,  or  any  evidence  of  nonconsent  not  have  been  allowed  to  go  to  the  jury,  be- 
of  the  female,  or  of  the  use  of  force,  although  cause  there  was  no  evidence  whatever  proving 

533  Volume  XX. 


Sexual  Relations. 


MEDIC  A  L  J  URISPR  UDENCE. 


Rape. 


forcibly  and  unlawfully  to  have  sexual  intercourse  with  a  woman  while  she  is 
asleep  and  unable  to  know  the  fact,  or  before  she  is  sufficiently  awake  to 
enable  her  will  and  understanding  to  determine  the  nature  and  consequences 
of  the  act,  is  rape.1 

d.  Age  of  Woman. — Where  the  woman  consented  to  the  act,  and  the 
question  is  whether  or  not  she  was  under  the  age  of  consent,  medical  experts 
are  competent  to  give  their  opinions  as  to  her  age.2 

Age  of  Puberty.  —  The  age  of  puberty  has  been  arbitrarily  designated  by 
some  writers  at  ten  years.  There  is,  and  from  the  very  nature  of  the  case 
can  be,  no  definite  time  fixed  by  law  to  infer  pubeity.  It  depends  more  upon 
the  constitution  and  habits  of  body  of  the  party  than  upon  age.3 

c.  Bruises  and  Marks  of  Violence  —  (i)  In  General. — Where  a 
woman  is  supposed  to  have  been  raped,  an  examination  of  her  private  parts 
with  a  view  to  ascertaining  whether  there  are  any  marks  or  appearances  of  vio- 
lence, with  as  much  promptness  as  possible,  is  often  of  the  first  importance.4 

Expert  Testimony  as  to  Abnormal  Condition  of  Woman's  Private  Parts.  —  On  a  prosecu- 
tion for  rape  alleged  to  have  been  committed  upon  a  young  girl,  medical 
experts  are  competent  to  testify  as  to  the  abnormal  condition  of  the  private 
parts  of  the  child,  and  of  the  causes  which  would  produce  such  abnoimal 
condition.5 

(2)  Rupture  of  Hymen.  —  Any,  the  least,  penetration  is  sufficient  to  con- 
stitute the  crime  of  rape,  and  it  is  not  necessary  that  the  hymen,  if  the  woman 
has  one,  should  be  ruptured.6 

/.  USE  OF  DRUGS. — When  drugs  are  administered  or  procured  to  be 
administered,  by  the  criminal,  for  the  purpose  of  taking  away  or  lessening 
the  power  of  resistance,  and  having  that  effect,  there  may  be  no  ground  for 
distinction  between  the  force  thus  exerted  by  him  through  the  agency  of  the 
drugs,  and  that  directly  exerted  by  his  hand  for  the  same  purpose,7  but  the 
administration  of  chloroform  and  ether  to  a  woman  is  liable  to  occasion  an 
hallucination  which  may  cause  her  to  believe  that  she  has  been  raped,  when 
in  fact  she  has  not.8 

g.  Communication  of  Venereal  Disease.  —  One  of  the  general  signs 

or  tending  to  prove  seminal  emission  on  the  having  been  properly  identified  is  admissible 

defendant's   patt,   but  on   the  contrary  the  in  evidence  as  tending  to  show  the  injuries 

prosecutrix  tesiified  that  after  the  outrage  had  inflicted  and  to  corroborate  the  other  evidence 

been  committed  the  defendant  "  was  working  on  the  part  of  the  state.    State  v.  Murphy,  118 

up  and  down  and  trying  to  penetrate  her."  Mo.  7. 

1.  Rape  Committed  upon  Sleeping  Woman.  —  Wounds  Which  Might  Have  Peen  Self-inflicted. 
State  P.  Green,  2  West.  L.  Month.  183;  2  Ohio  —  In  State  v.  Perry,  4T  W.  Va.  (41,  a  physician 
Dec.  (Reprint)  255,  in  which  case  the  court  who  immediately  examined  the  woman  could 
cited  3  Wharton  &  Stille's  Med.  Jur.,  §§  440,  find  no  evidence  of  mistreatment  after  careful 
443,  note.  examination,  except  a  slight  scratch  on  the 

2.  Expert  Testimony  as  to  Age  of  Woman.  —  vestibule  of  the  vulva,  which  might  have  been 
State  v.  Smith,  Phil,  L.  (61  N.  Car.)  302.  done  by  the  witness  herself. 

3.  Age  of  Puberty.  —  Stephen  v.  State,  rr  Ga.  6.  Hymen  Need  Not  Be  Ruptured.  —  State  v. 
225,  per  Lumpkin  J.,  citing  Hale  P.  C,  §  98.  Hargrave,  65  N.  Car.  467;  Brauer  v.  Slate,  25 

4.  Wounds  and  Injuries  Inflicted  upon  Women  Wis.  4r3. 

—  Importance  of  Physical  Examination  of  Women.  7.  Use  of  Drugs.  —  Don  Moran  v.  People,  25 

—  State  v.  Teipner,  36  Minn.  535.  Mich.  356,  r2  Am.  Rep.  283,  per  Christiancy, 

5.  Expert  Testimony  as  to  Abnormal  Condition  C.J.  See  also  2  Wharton  &  Stille's  Med.  Jur., 
of  Woman's  Private  Parts.  —  Com.  v.  Lynes,  r42  458,  459,  which  authority  was  cited  in  Stale 
Mass.  577,  56  Am.  Rep.  709;  Strang  v.  People,  v.  Green,  2  West  L.  Month.  183,  2  Ohio  Dec. 
24  Mich.  7;  State  v.  Murphy,  ri8  Mo.  7.  (Reprint)  255,  in  which  case  the  (Sense  was 

Marks  of  Violence  After  Lapse  of  Time.  —  There  charged  to  have  been  committed  by  the  ad- 
is  no  presumption  of  law  or  fact  that  after  the  ministration  of  chloroform, 
lapse  of  eleven  or  twelve  days  an  examination  8.  Hallucination  Produced  by  the  Pse  of  Chlo- 
of  the  woman  would  not  disclose  marks  of  roform  and  Ether.  —  State  v.  Perry,  4t  W.  \  a. 
violence  or  other  physical  appearances  result-  64t. 

ing  from  the  rape,  if  one  there  was.    State  v.  Sexual   Emotions    Excited   by   Chloroform. — 

Teipner,  36  Minn.  535.  3  Wharton  &  Stille's  Med.  J ur.,  £  443,  cited  in  a 

Bloody  Clothes.  —  On  a  prosecution  for  rape  note  to  State  v.  Green,  2  West  L.  Month.  r83, 

the  bloody  underclothing  of  the  woman  after  2  Ohio  Dec.  (Reprint)  255. 
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that  a  woman  has  been  raped  is  that  she  has  contracted  a  venereal  disease.  It 
has  been  declared  that  venereal  disease  is  of  no  value  whatever  as  evidence 
unless  it  is  found  on  both  parties;  on  the  male  in  a  communicable  stage  at 
the  time  of  the  rape,  and  on  the  female  at  such  time  thereafter  as  the  devel- 
opment of  the  disease  requires  for  its  appearance.  Its  existence  in  her  when 
the  assault  was  made  is  no  evidence  of  sexual  connection  then.  In  no  event 
will  it  avail  as  proof  of  a  rape,  unless  it  be  shown  that  she  had  no  sexual  inter- 
course with  others  than  the  defendant  at  or  about  the  date  of  the  crime 
alleged.1 

h.  Insanity  of  Woman.  — On  a  prosecution  for  rape  committed  upon  a 
woman  of  unsound  mind,  if  she  was  idiotic  and  unable  to  talk  intelligibly 
the  jury  may  infer  that  the  defendant  could  and  did  know  her  condition  upon 
meeting  and  talking  with  her  for  a  while  before  committing  the  offense.* 

2.  Pregnancy — a.  Susceptibility  to  Impregnation. — The  medical 
authorities  show  that  the  human  female  is  very  susceptible  to  impregnation, 
for  a  day  at  least  preceding  the  menstrual  discharge;  that  she  is  less  so  dur- 
ing the  discharge,  which  usually  continues  about  four  days,  because  the  male 
semen  is  liable  to  be  carried  away  by  it ;  that  she  is  again  after  it,  very  liable 
to  conception,  until  the  ovum  is  expelled  from  the  uterus  and  vagina.3 

b.  Signs  of  Pregnancy.  — The  usual  but  sometimes  uncertain  signs  of 
pregnancy  are  the  suppression  of  the  menses,  enlargement  of  the  abdomen, 
quickening  of  the  child  in  the  womb,  enlargement  of  the  breasts  due  to  the 
secretion  of  milk.  Certain  signs  are  the  pulsation  of  the  foetal  heart,  and  the 
active  movements  of  the  child.4 

Distinction  Between  Pregnancy  and  Being  Quick  with  Child.  —  The  distinction  between 
a  woman  being  pregnant  and  being  quick  with  child,  whatever  may  be  the 
physical  theory  upon  which  it  was  originally  founded,  is  well  known  and 
recognized  in  the  law.  "  Life,"  says  Blackstone,  "  begins,  in  contemplation 
of  law,  as  soon  as  an  infant  is  able  to  stir  in  the  mother's  womb."  5 

Legal  Consequences  Resulting  from  Pregnancy  Before  Quickening.  —  It  may  be  assumed 
that  the  claim  of  the  physiologist  is  true,  that  life  exists  from  the  first  moment  of 
conception.    And  it  has  been  well  settled,  from  a  very  early  period,  that  cer- 

1.  Communication  of  Venereal  Disease.  —  Key-  size  of  her  person  and  render  it  almost  im- 
sor  Medico-Legal  Manual  ail.  See  also  possible  for  a  man  to  have  sexual  intercourse 
3  Wharton  &  Sti lie's  Med.  Jur.,  §  240.  with  her  without  discoveting  her  pregnancy. 

Testimony  of  Experts  as  to  Venereal  Disease. —  Seilheimer  v.  Seilheimer.  40  N.  J.  Eq.  412. 
Where,  on  a  prosecution  for  rape,  there  is  evi-  In  Scroggins  v.  Scroggins,  3  Dev.  L.  (14  N. 
dance  that  after  the  alleged  assault  the  woman  Car.)  535,  a  man  and  woman  were  married  on 
was  suffering  from  gonorrhoea,  it  is  permissible  the  18th  of  December,  and  on  the  following  1st 
to  show  by  physicians  who  examined  the  de-  of  May  the  woman  gave  birth  to  a  fully  de- 
fendant shortly  after  the  commission  of  the  veloped  child.  It  was  held  that  the  man  must 
alleged  offense  that  he  was  suffering  from  the  have  known  at  the  time  of  the  marriage  that  the 
same  disease.    People  v.  Glover,  71  Mich.  303.  woman  was  pregnant,  because  his  attention 

2.  Insanity  of  Woman.  —  State  v.  Tarr,  28  must  have  been  attracted  to  the  person  of  the 
Iowa  397.  woman.    See  also  State  v.  Herman,  13  Ired. 

3.  Susceptibility  of  Woman  to  Impregnation,  —  L.  (35  N.  Car.)  502. 

2  Dun^lison's   Human   Physiology,    p.  430,         Presumption  as  to  Legitimacy  of  Child  Born  in 

et  seq.,  cited  in  a  note  to  State  v.  Green,  2  West  Wedlock.  —  See  the  title  Bastardy,  vol.  3,  p. 

L.  Month.  1S3,  2  Ohio  Dec.  (Reprint)  255.  873. 

4.  Signsof  Pregnancy.  —  See  Reese's  Med.  Jur.  5.  Distinction  Between  Pregnancy  and  Being 
437,  wh:rein  15  described  the  French  test  by  Quick  with  Child.  —  Com.  v.  Parker,  9  Mei. 
a  process  called  billotiement,  which,  briefly  (Mass.)  263.  See  also  the  title  Child  —  Chil- 
stated,  consists  of  introducing  a  finger  into  the  dren,  vol.  5,  p.  1084. 

vagina.  It  is  said  that  the  expert  obtains  a  Distinction  Between  Being  "Quick  with  Child " 
sensation,  if  the  woman  is  pregnant,  as  from  and  "  Pregnant  with  a  Quick  Child."  —  A  woman 
a  body  floating  upwards  in  a  liquid  and  fall-  is  "  quick  with  child  "  from  the  period  of  con- 
in?  bark  ag^in  to  strike  the  ringer.  ception  and  the  commencement  of  gestation. 
At  What  Stage  of  Gestation  Pregnancy  Becomes  but  is  only  "pregnant  with  a  quick  child" 
Apparent.  —  The  courl  will  take  judicial  notice  when  the  child  has  become  quickened  in  the 
of  the  fact  that  where  a  woman  is  nearly  five  womb.  Evans  v.  People,  49  N.  Y.  S6.  in  which 
months  advanced  in  pregnancy  the  foetus  is  so  case  the  court  cited  Reg.  v.  Wycherley,  8  C.  & 
far  developed  as  to  increase  perceptibly  the  P.  262,  34  E.  C.  L.  381. 
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tain  civil  rights  attach  to  the  child  from  the  first,  and  that  legal  consequences 
result  from  pregnancy  before  actual  quickening.  But  it  is  life  in  embryo,  and 
recognized  in  the  interests  of  humanity  in  some  cases,  and  in  others  in  the 
interest  of  the  child  thereafter  to  be  born,  and  in  respect  to  succession  of 
estates.1 

c.  Duration  of  Pregnancy.  —  The  usual  duration  of  pregnancy  is  about 
nine  calendar  months  or  ten  lunar  months.    This  period  is  subject  to  varia- 
tion in  different  individuals,2  but  this  variation  may  be  more  apparent  than 
■real,  as  it  is  often  difficult  to  determine  the  exact  date  at  which  conception 

takes  place. :{ 

Birth  Before  Lapse  of  Ordinary  Period  of  Gestation.  —  It  is  possible  that  the  fcetus 
may  survive  and  be  reared  to  maturity  though  born  at  a  very  early  period. 
It  has  been  asserted  that  a  child  delivered  six  months  after  conception  may 
live,  and  courts  will  take  judicial  notice  of  the  fact  that  a  child  may  be  born 
living  when  its  birth  may  be  so  soon  after  conception  that  it  is  premature.4 

Period  of  Gestation  as  Affecting  Size  of  Child.  —  It  would  seem  that  in  determining 
the  legitimacy  of  a  child  little  regard  is  to  be  paid  to  the  fact  that  when  it  was 
born  it  appeared  to  be  full  grown,  and  that  it  was  born  before  the  lapse  of 
the  ordinary  period  of  gestation.5 

d.  Delivery.  — -  In  cases  relating  to  abortion,  infanticide,  and  conceal- 
ment of  birth,  the  physical  condition  of  the  woman  is  important  in  determin- 
ing whether  there  has  been  a  delivery  or  not.  The  most  important  sign  of 
delivery  is  the  condition  of  the  abdomen,  the  integuments  of  which  are  loose, 
lie  in  folds,  and  are  marked  with  lines  which  are  at  first  livid  and  afterwards 
white.  The  breasts  are  more  or  less  distended ;  the  nipples  are  swollen,  and 
exude  a  -watery  milk.  The  external  organs  of  generation  are  relaxed  and  the 
vagina  is  unusually  large  and  capacious.  The  uterus  can  be  felt  through  the 
wall  of  the  abdomen,  low  down,  like  a  large  ball.  From  the  uterus  there  is 
a  dark  mucous  discharge,  known  as  the  lochia,  which  is  readily  distinguished 
by  its  peculiar  color.  This  discharge  usually  disappears  in  a  week  or  ten 
days.  All  of  these  signs  of  delivery  fail  after  the  lapse  of  five  to  ten  days, 
except  the  increased  size  of  the  uterus  and  the  white  lines  across  the  abdomen.6 

1.  Legal  Consequences  Resulting  from  Preg-  4.  Birth  Before  Lapse  of  Ordinary  Period  of  Ges- 
nancy  Before  Quickening.  —  Evans  ».  People,  49  tation.  —  Smith  v.  Slate,  33  Me.  48,  £4  Am. 
N.  Y.  86,  in  which  case  the  court  cited  I  Bl.  Dec.  607,  in  which  case  the  court  cited  Chitty's 
Com.  129.  Med.  Jur.  410,  411. 

The  Writ  De  Ventre  Inspiciendo,  —  See  1  BL  Whether  a  Child  Is  a  "  Full-time  Child  "  is  not 

Com.  456;  Bac.  Abr.,  Bastard,  A.;  Union  Pac.  a  question  for  experts,  but  may  be  testified  to 

R.  Co.  v.  Botsford,  141  U.  S.  250.  by  a  physician  of  ordinary  experience,  who  at- 

2.  Period  of  Gestation.  —3  Wharton  &  Stille's  tended  at  the  birth.  Young  v.  Makepeace,  103 
Med.  Jur.,  §  42.  Mass.  50,  whirh  was  a  bastardy  proceeding. 

3.  Reese's  Med.  Jur.  and  Toxicol,  (ed.  1SS4),  5.  Period  of  Gestation  as  Affecting  Size  of  Child, 
p.  497.  —  Phillips  v.  Allen,  2  Allen  (Mass.)  453,  in 

Consciousness  of  Moment  of  Conception,  —  In  which  case  the  court  cited  1  Beck's  Med.  Jur. 

Com.  v.  M'Carly,  2  Pa.  L.  J.  Rep.  356,  4  Pa.  (nth  ed.)  599,  wherein  it  is  declared  that  eight- 

L.  J.  136,  the  court  said :  "  The  organs  of  con-  months  "  children  sometimes  are  larger  and 

ception,  like  those  of  digestion,  perform  their  healthier  than  those  of  nine  months, 

appropriate  offices  without  the  volition  of  the  Gestation  Less  than  Nine  Months. —  It  is  the 

female.    She  is  not  conscious  at  the  moment  accepted  belief  of  mankind  generally,  as  well 

of  the  occurrence  of  what  has  taken  place.    It  as  of  medical  practitioners  and  writers,  that 

is  only  by  inference  that  she  can  fix  the  pater-  the  period  of  gestation  may  be  less  than  nine 

nity  of  her  offspring."  months,  and  that  a  child  bom  in  less  than  nine 

Judicial  Notice  as  to  Usual  Period  of  Gestation.  months  after  the  first  access  to  the  wife  by  her 
—  State  v.  Enright,  90  Iowa  520.  This  was  a  husband  is  not  necessarily  illegitimate.  Phil- 
prosecution  for  rape.  The  woman  was  deliv-  lips  v.  Allen,  2  Allen  (Mass.)  453. 
ered  of  a  child  on  the  24th  of  April,  and  the  6.  Signs  of  Delivery  and  Accompanying  Con- 
court  took  judicial  notice  of  the  fact  that  ditions. —  Reese's  Med.  Jur.  and  Toxicol,  (ed. 
according  to  the  usual  period  of  gestation  the  1SS4),  p.  490;  Tidy's  Leg.  Med.  (ed.  iSS2>,  p.  7S. 
child  was  begotten  in  the  preceding  month  of  The  Word  "  Delivered  "  contemplates  the  birth 
July.  See  also  State  v.  Moore,  Si  Iowa  578,  of  a  live  child,  and  not  that  sort  of  birth  w  hich 
which  was  a  prosecution  for  incest;  Seilheimer  takes  place  before  a  woman  can,  according  to 
Seilheimer,  40  N.  J.  Eq.  412.  the  rules  of  parturition,  be  delivered  of  a  live 
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3.  Paternity.  —  The  medico-legal  question  of  paternity  is  important  in 
bastardy  cases  and  in  cases  where  a  supposititious  child  claims  to  be  the  heir 
of  an  estate.1  In  such  cases  the  resemblance  to  the  alleged  parent,  though 
not  conclusive  in  itself,  has  often  been  regarded  as  strong  presumptive  proof 
of  paternity.2 

Prenatal  Conditions  Affecting  Appearance  of  Child.  —  The  appearance  of  a  child  may 
be  affected  by  prenatal  conditions.  Thus  it  has  been  said  that  a  deformity 
in  the  child  may  possibly  be  caused  by  the  mother  during  her  pregnancy  by 
the  sight  of  a  man  affected  with  a  similar  deformity.  Such  a  case  shows  how 
dangerous  it  would  be,  in  a  disputed  question  of  paternity,  to  make  the 
decision  depend  solely  upon  resemblance.3 

Effect  of  Prior  Impregnation.  —  The  matter  of  determining  the  paternity  of  a 
child  is  further  complicated  by  the  possible  physiological  fact  that  where  a 
woman  has  two  children  by  different  men,  the  second  child  may  resemble  the 
first  man  rather  than  its  own  father.'4 

Presumption  as  to  Death  without  issue.  —  If  it  be  alleged  that  a  person  died  or 
was  dead  at  any  particular  time  within  the  period  after  which  he  will  be  pre- 
sumed to  be  dead,  the  fact  must  be  established  by  evidence.  But  while  this 
is  the  rule  of  presumption  as  to  the  fact  of  death,  it  does  not  follow  that  the 
party  is  presumed  to  have  died  without  issue.5 

4.  Tenancy  by  Curtesy  as  Affected  by  Birth.  —  At  common  law  it  was  neces- 
sary, in  order  to  establish  the  tenancy  by  curtesy,  that  there  should  be  a  live 
birth  of  issue;6  that  the  child  should  be  born  while  the  mother  was  living;  7 
and  that  the  child  should  be  capable  of  inheriting.8 

5.  Doubtful  Sex.  —  Hermaphroditism  is  a  word  used  to  describe  cases  of 
doubtful  sex.  It  formerly  had  a  more  limited  meaning  and  was  applied  only 
to  cases  where  there  was  a  union  of  the  organs  of  both  sexes  in  one  individual. 
Cases  of  hermaphroditism  have  not  often  come  before  the  courts,  and  the 
interest  in  them  is  medical  rather  than  legal.0 

6.  Sexual  Disability  —  a.  STERILITY.  —  Sterility  may  exist  in  both  males 
and  females,  but  the  term  is  usually  applied  to  the  incapacity  of  the  female 
to  bear  children.  This  may  be  due  to  the  malformation  or  imperfect  develop- 
ment of  the  parts;  to  a  disproportion  between  the  genital  organs  of  two  per- 

child.    State  <■.  Joiner,  4  Hawks  (11  N.  Car.)        6.  Live  Birth  as  Affecting  Tenancy  by  Curtesy. 

350.  — To  establish  the  fact  of  a  live  birth,  it  was 

1.  Paternity.  — Seethe  titles  Bastardy,  vol.  atone  time  thought  that  it  was  necessary  that 
3,  p.  871;  Succession.  the  child  should  cry  out.    This  is  no  longer 

2.  Comparison  of  Child  and  Putative  Father.—  the  law,  and  the  cry  of  the  child  is  now 
Seethe  title  Bastardy,  vol.  3,  p.  885.  And  simply  regarded  as  one  amongst  other  proofs 
see  particularly  the  following  cases:  Risk  v.  of  life.  See  the  title  Curtesy,  vol.  8,  p. 
State,  19  Ind.  152;  State  v.  Danforth,  48  Iowa  514. 

43.  30  Am.  Rep.  337;  Keniston  v.  Rowe,  16        7.  Caesarean  Operation.  —  "  If  a  woman  seised 

Me.  3S;  Stale  v.  Rritt,  7S  N.  Car.  439;  and  of  lands  in  fee  taketh  husband,  and  by  him  is 

State  v.  Woodruff,  67  N.  Car.  S9.  bigge  with  childe,  and  in  her  tra  veil  dj  eth.  and 

3.  Prenatal  Conditions.  —  A  curious  example  the  childe  is  ripped  out  of  her  body  alive,  yet 
of  a  very  early  acquaintance  with  prenatal  im-  shall  he  not  be  tenant  by  the  curtesie,  because 
pressions  on  offspring  is  illustrated  in  the  the  childe  was  not  borne  during  the  mar- 
story  of  Jacob  and  l.aban,  related  in  Genesis  30.  riage."    Co.  Litt.  29/'.    See  also  Pain's  Case, 

4.  Effect  of  Prior  Impregnation.  —  See  Reese  S  Coke  34.  See  further  the  title  Curtesy,  vol! 
Med.  J  nr.  541.  8,  p.  514. 

5.  Presumption  as  to  Death  Without  Issue.  —  8.  Monsters.  —  A  monster  cannot  inheiit. 
Sprigg  v.  Moale,  28  M,l.  40.7,  92  Am.  Dec.  698,  "  If  the  wife  be  deli  vered  of  a  monster,  which 
in  which  case  the  court  said :  "  Where,  as  in  hath  not  the  shape  of  mankinde,  this  is  no 
this  case,  the  party  is  shown  to  have  been  issue  in  the  law ;  but  although  the  issue  hath 
married,  a  id  his  wife  living  at  the  time  of  the  some  deformity  in  any  part  of  his  body,  yet 
last  intelligence  of  her,  the  law  makes  no  pre-  if  he  hath  human  shape  this  sufficeth."  '  Co. 
sumption  against  issue;  and  the  plaintiff  Litt.  29A.  See  also  upon  the  subject  of  mon- 
must  show  either  that  he  had  no  issue,  or  sters,  1  Tidy's  Leg.  Med.  31S. 

that  issue   is  extinct."    Citing  Richards  v.        9.  Hermaphroditism.  —  A  curious  case  of  this 

Richards,  15  East  293,  note  a,  and  Hammond  kind  is  described  in  3  Wharton  &  Slille's  Med 

v.  Inloes,  4  Md.  13S.  Jur.,  §  143. 
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sons,  which  would  render  connection  impossible  or  exceedingly  painful;  or 
to  such  temporary  and  curable  causes  as  uterine  disease  or  imperforate  hymen.1 

b.  IMPOTENCY.  —  Impotency  is  a  want  of  procreative  power  in  the  male. 
It  may  be  due  to  the  absence  of  the  testes;  to  the  malformation  of  the  penis; 
to  an  obstruction  from  hernia,  or  to  a  constitutional  inability  to  copulate. 
The  term  is  often  applied  to  cases  in  which  females  have  no  sexual  desire  or 
are  unable  to  copulate.2 

Physical  Examination  of  Party  Alleged  to  Be  Impotent.  —  The  authority  of  courts  of 
divorce,  in  determining  a  question  of  impotence  as  affecting  the  validity  of  a 
marriage,  to  order  an  inspection  by  surgeons  of  the  person  of  either  party, 
rests  upon  the  interest  which  the  public,  as  well  as  the  parties,  have  in  the 
question  of  upholding  or  dissolving  the  marriage  state,  and  upon  the  necessity 
of  such  evidence  to  enable  the  court  to  exercise  its  jurisdiction  ;  and  is  derived 
from  the  civil  and  canon  law,  as  administered  in  spiritual  and  ecclesiastical 
courts,  not  proceeding  in  any  respect  according  to  the  course  of  the  common 
law.3 

7.  Superfoetation.  —  Superfcetation  is  a  term  applied  to  a  second  concep- 
tion in  a  woman  already  pregnant.  The  evidence  of  it  appears  from  the  birth 
of  two  children,  who,  from  certain  physical  peculiarities,  show  that  they  have 
had  different  fathers;  or  from  the  birth  of  two  children  at  a  long  interval  of 
time;  or  from  the  birth  of  two  children  at  the  same  time,  differing  greatly  in 
the  degree  of  their  development.4 

8.  Foeticide  —  Definition.  —  Abortion  is  any  act  calculated  to  prevent  a  child 
from  being  born  alive.     It  may  be  either  justifiable  or  criminal.5 

Evidence.  — The  proofs  that  a  foetus  has  been  destroyed  are  derived  from  an 
inspection  of  what  has  been  expelled  from  the  uterus,  or  from  an  examination 
of  the  reputed  mother ;  6  but  it  would  seem  that  an  examination  of  a  foetus 
will  not  certainly  disclose,  in  all  cases,  whether  or  not  an  attempt  has  been 
made  to  arrest  its  development.7 

Means  by  Which  Abortion  Is  Committed.  —  The  general  means  by  which  abortion  is 
produced  include  repeated  blood-letting,  emetics,  and  purgatives.  The  special 
means  comprise  the  use  of  certain  drugs,  such  as  ergot  of  rye,  cotton  root,  savin, 
tansy,  pennyroyal,  and  rue,  or  the  use  of  instruments.  Abortion  may  also  be 
produced  by  blows,  violent  pressure  upon  the  abdomen  or  back,  or  by  violent 
exercise  on  the  part  of  the  pregnmt  woman.8 

9.  Infanticide  —  Definition.  —  Infanticide  is  the  criminal  destruction  of  a 
new-born  child.  The  child  must  have  completely  proceeded  in  a  living  state 
from  the  body  of  the  mother,  whether  it  has  breathed  or  not,  and  it  makes 
no  difference  that  it  was  still  attached  to  the  mother  by  the  umbilical  cord, 
provided  it  was  alive  and  had  an  independent  circulation.9 

1.  Sterility.  —  The  female  may  be  unfruitful  Expulsion  Before  Sixth  Month  of  Gestation. — 

without  being  incapable  of  intercourse,  or  vice  "By  abortion   is  commonly   understood,  in 

versa.    As  regards  the  legal  disqualification  of  medicine,  the  expulsion  of  the  contents  of  the 

the  male,  on  the  ground  of  impotency,  all  that  womb  before  the  sixth  month  ot  gestation.  If 

is  necessary  to  prove  is  simply  impotence,  or  the  expulsion  takes  place  between  the  sixth 

the  incapacity  for  intercourse.    In  the  female,  and  ninth  months,  the  woman  is  said  to  have 

incapacity  for  sexual  intercourse  (not  sterility)  a  premature  labor."    Taylor's  Med.  Jur.,  p. 

can  alone  be  adduced  as  a  ground  for  divorce.  536. 

Reese's  Med.  Jur.  512.  6.  Evidence.  —  See  Reese's  Med.  Jur.  475;  3 

2.  Impotency  as  Grounds   for  Divorce.  —  See  Wharton  &  Stille's  Med.  Jur.,  §  77. 

the  titles  Divorce,  vol.  9,  p.  S16;  Marriage,  7.  Examination  of  Foetus.  —  Scott  v.  People, 

vol.  19,  p,  1165.  141  111,  195. 

3.  Physical  Examination  of  Party  Alleged  to  Be  8.  Means  by  Which  Abortion  Is  Committed.  — 
Impotent.  —  See  the  title  Inspection  and  Phys-  As  to  the  use  of  diugs,  see  Slate  v.  Alcorn, 
ical  Examination,  vol.  16,  p.  819.  (Idaho  1901)64  Pac.  Rep.  1014;  Reg.  v.  Stitt, 

4.  Superfoetation. —  1  Beck's  Med.  fur.  265;  30  U.  C.  C.  P.  30.  See  also  the  title  Abortion, 
3  Wharton  &  Stille's  Med.  Jur..  §  55.  vol.  r,  p.  189. 

5.  Abortion  Defined.  —  See  Poore's  Med.  Jur.,  9.  See  the  titles  Ahortion,  vol.  1,  p.  186; 
p.  340;  see  also  the  title  Abortion,  vol.  1,  p.  Concealment  of  Birth  or  Death,  vol.  6,  p. 
186.  424;  Murder  and  Manslaughter. 
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Medical  Evidence.  —  The  medical  evidence  that  a  child  was  born  alive  is 
derived  from  an  inspection  of  its  general  appearance,1  from  the  condition  of 
the  respiratory  2  and  circulatory  systems,3  and  from  the  condition  of  the 
abdominal  organs.4 

Burden  of  Proof.  —  It  has  been  stated  that  about  one  in  every  twenty  legiti- 
mate children  and  one  in  every  ten  illegitimate  children  are  born  dead.  This 
fact,  in  connection  with  the  general  presumption  of  innocence,  casts  upon  the 
prosecution  the  burden  of  proving  that  the  child  was  born  alive.  This  makes 
the  cause  of  death  in  new-born  children  a  subject  of  importance  in  medical 
jurisprudence.  The  principil  causes  acting  during  biith  are  compression  of, 
and  by,  the  umbilical  cord,5  protracted  delivery,6  debility,7  hemorrhage 
from  the  cord,s  and  fractures.9 

V.  Personal  Identity  —  1.  Of  the  Living.  —  The  identity  of  the  living 
maybe  determined  by  tha  direct  evidence  of  witnesses  who  have  had  such 
an  acquaintance  with  the  individual  in  question,  that  they  have  a  distinct 
recollection  of  his  personal  appearance  Identification  may  also  be  established, 
by  size,  dress,  voice,  and  presence  of  peculiar  marks,  such  as  moles,  5-cars, 
cicatrices,  deformities,  fractures,  and  tattoo  marks.  This  subject  has  been  dis- 
cussed from  a  legal  viewpoint  in  another  at  tide.10 

2.  Of  the  Dead.  —  Where  death  has  but  recently  occurred  and  the  body  is 

1.  Medical  Evidence.  —  Reese's  Med.  Jur.  492. 

2.  Respiratory  0rgan3  afford  the  mast  reliable 
proof  of  live  birth.  The  thorax  is  higher  or 
more  vaulted  in  appearance  than  where  the 
child  has  not  breathed;  the  diaphragm  is  more 
depressed  after  respiration  than  before.  The 
larynx,  after  breathing,  is  wider  than  it  was 
before,  and  is  not  closed  by  the  epiglottis. 
Reese's  Med.  Jur.  495,  to  which  authority  refer- 
ence is  made  for  a  full  description  of  the  con- 
diti  an  of  the  lungs. 

Hydrostatic  Test.  —  The  hydrostatic  test,  cele- 
brated in  the  history  of  infanticide,  is  based 
on  the  fact  that  the  lungs  in  their  foetal  or 
unae rated  condition,  sink  when  placed  in  water, 
while  the  lungs  of  a  child  that  has  breathed 
or  where  they  have  been  otherwise  inflated, 
float  in  water.  The  mode  of  applying  the  test 
is  fully  described  in  Reese's  Med.  Jur.  493, 
499.  See  also  Rex  v.  Grounell,  cited  in  Wills 
on  Circumstantial  Evidence  205;  Rex  v.  Si  Tip- 
son,  cited  in  Cummin  on  Proof  of  Infanticide, 
p.  40;  3  Wharton  &  Stille's  Med.  Jur.,  89, 
72*. 

View  that  Hydrostatic  Test  Is  Fallacious.  — 

The  application  of  the  hydrostatic  test  in  the 
detection  of  infanticide  was,  for  several  cen- 
turies, regarded  as  decisive,  by  men  of  dis- 
tinction who  had  thoroughly  experimented  on 
the  subject;  yet  when  Dr.  William  Hunter, 
who  had  paid  no  attention  to  the  matter  experi- 
mentally, opposed  the  test  as  fallacious,  few 
men  dared  to  question  his  opinion,  and  at  last 
Baron  Garrow  congratulated  a  British  grand 
jury  upon  the  explosion  of  that  "  scientific 
humbug,"  as  he  styled  it.  Dole  v.  Johnson, 
50  N.  H.  452,  in  which  case  the  court  cited  2 
Beck's  Med.  Jur.  908. 

3.  See  1  Beck's  Med.  Jur.  478;  Reese's  Med. 
Jur.  504;  3  Wharton  k  Stitl6's  Med.  Jur.,  §  84. 

4.  Condition  and  Size  of  Liver,  Stomach,  and  In- 
testinal Canal.  —  In  the  foetus  the  liver  is  rela- 
tively enormously  large  and  very  vascular. 
The  stomach  and  intestinal  canal  may  afford 
proof  of  live  birth,  by  the  presence  therein  of 
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blood,  milk,  or  faiinaceous  and  saccharine 
matters, 

5.  Compression  of  Umbilical  Cord.  —  See  Reese's 
Med.  Jur.  500  ct  seq. 

6.  Protracted  Delivery.  —  3  Whation  &  Stille's 
Med.  Jur.,  t?  115. 

7.  Debility.  — The  child  often  dies  from  con- 
stitutional feebleness.  An  inspection  cf  the 
body  will  frequently  warrant  this  judgment 
when  there  is  no  other  apparent  cause  of  death. 

8.  Hemorrhage  from  the  Cord  may  occur  fiom 
accidental  ruptuie  during  the  birth,  or  it  may 
occur  after  severance.  Sometimes  it  occurs 
from  a  cutting  of  the  coid  with  a  criminal 
design.  See  3  Whart.  &  Stille's  Med.  Jur., 
§  125;  Reese's  Med.  Jur.  513. 

9.  Fractures.  —  Reese's  Med  Jur.  513. 
Accident  to  Child  Attending  Delivery.  —  In  Reg. 

v.  Middleship,  5  Cox  C.  C.  275,  the  evidence 
went  to  prove  that  the  child  had  dropped  from 
the  mother  while  she  was  in  the  privy.  Such 
instances  show  that  in  cases  of  concealed  bitth, 
where  there  fs>  a  fracture  of  the  skull  it  may 
possibly  be  due  to  accident  and  not  to  a  crim- 
inal act. 

10.  Personal  Identity  of  the  Living.  —  See  the 
title  Identity,  vol.  15,  p.  918.  See  also 
Wharton  &  Stille's  Med.  Jur.,  §  621. 

Voice.— See  the  title  Identity,  vol.  15,  p.  923. 
And  see  Harrison's  Case,  12  How.  St.  Tr.  S50; 
Brown  v  Com.,  76  Pa.  St.  319. 

Breath.  —  In  Franklin  v.  State,  34  Tex  Ciim. 
203,  which  was  a  prosecution  for  rape  commit- 
ted in  the  dark,  the  prosecuting  witness  who 
was  a  marred  woman  testified  thai  she  smelt 
the  breath  of  the  man  who  outraged  her  and 
thereby  knew  that  the  man  was  not  her  hur- 
band. 

Ocular  Demonstration  that  the  Defendant  Is  a 
Colored  Person.  —  Where  the  indictment  de- 
scribes the  accused  as  a  "  colored  person," 
that  fact  miy  be  proved  by  ocular  demonstra- 
tion, and  profert  of  the  party  is  sufficient  if  it 
satisfies  the  jury  of  that  fact.  Garvin  v.  Stale, 
52  Miss.  207. 
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unmutilated,  dead  persons  may  be  identified  by  the  same  methods  as  the 
-living.1  But  if  the  body  has  been  mutilated  or  putrefaction  has  set  in,8  or 
only  the  bones  remain,  the  difficulty  of  identification  is  greatly  increased. 
In  such  cases  an  examination  of  the  bones,  teeth,  hair,  and  hands  affords 
valuable  clues.3 

In  Determining  the  Age  of  the  Dead  Person  the  progress  of  ossification  of  the  bones 
is  a  test,  and  in  young  persons  the  development  of  the  teeth.4 

in  Determining  Sex  the  great  width  of  the  pelvis  marks  the  female.3 
stature  May  Be  Determined  by  adding  an  inch  and  a  half  or  two  inches  to  the 
height  of  a  perfect  skeleton.6 

VI.  SURVIVORSHIP.  —  The  rule  as  to  the  introduction  of  evidence  of  sur- 
vivorship where  two  or  more  persons  meet  death  by  the  same  disaster,  and 
its  modification  of  the  presumptions  recognized  by  the  civil  law,  have  been 
reserved  for  treatment  under  another  title.7 

VII.  FEIGNED  DISEASES.  —  Diseases  are  often  feigned  by  persons  who  wish 
to  excite  sympathy,  gain  assistance,  or  secure  exemption  from  a  service  which 
is  irksome  or  disagreeable  to  them.  Such  persons  are  termed  malingerers.8 
The  medical  books  abound  with  instances  in  which  diseases  have  been  feigned, 
but  the  legal  profession  is  mostly  interested  with  attempts  to  feign  insanity. 


1.  Identification  of  Dead  Persons.  —  See  the 
title  Identity,  vol.  15,  p.  923. 

2.  Decay,  Distortion,  and  Discoloration  of 
Features  Produced  by  Death  — Expert  Testimony. 

—  Where  upon  a  prosecution  for  murder  a 
head  is  exhibited  to  the  court  as  the  head  of 
the  person  alleged  to  have  been  murdered,  it 
is  competent  for  medical  witnesses  to  state  the 
character  and  nature  of  the  change  in  the  hu- 
man body,  produced  by  death  within  certain 
periods  of  time,  and  to  explain  or  illustrate  to 
what  extent  these  changes  had  operated  upon 
the  head  of  the  deceased,  and  to  state  the 
usual  and  necessary  effect  of  death  according 
to  the  laws  of  nature.  The  progress  of  decay, 
the  distortion  and  discoloration  of  the  features, 
and  the  consequent  change  or  destruction  of 
the  peculiar  expression  of  the  countenance,  by 
which  human  faces  are  usually  distinguished 
and  identified,  as  shown  by  the  head  in  ques- 
tion, would  be  proper  facts  for  the  witnesses 
to  p^int  out  and  explain  to  the  jury.  But 
such  witnesses  should  not  be  permitted  to 
testify  that  on  account  of  the  natural  and  in- 
evitable changes  produced  by  death  it  is  not 
possible  for  any  one  to  identify  the  head,  as  it 
is  for  the  jury  alone  to  determine  whether  it 
is  possible  for  those  knowing  the  deceased  in 
life  to  identify  the  head.  State  v.  Vincent,  24 
Iowa  570,  95  Am.  Die.  753. 

3.  Identification  of  Dead  Persons  by  the  Teeth. 

—  See  Taylor's  Med.  Jur.,  p.  tSS4;  Reese's 
Med.  Jur.  S3;  Rex  v.  Clewes,  4  C.  iV  P.  221,  19 
E.  C.  L.  354,  in  which  case  the  bodv  of  a  man 
was,  after  the  lapse  ol  twenty-three  years, 
identified  by  his  widow  from  something  pe- 
culiar about  his  teeth,  and  by  a  carpenter's 
rule  and  a  pair  of  shoes  found  with  the  re- 
mains; Edmonds  v.  State,  34  Ark.  720,  in 
which  case  a  dead  woman  had  a  peculiar  tusk 
above  the  upper  front  teeth;  State  v.  Vincent, 
24  Iowa  570,  95  Am.  Dec.  753. 

Testimony  of  Dentist  as  to  Having  Extracted 
Teeth  and  Peculiar  Marks  Found.  —  Linsday  v. 
People,  (13  X.  Y.  143. 

Identification  by  False  Teeth  Found  in  Furnace. 

—  Com.  v.  Webster,  5  Cush.  (Mass.)  295. 


Identification  of  Dead  Person  by  Hair.  —  See  3 

Wharton  &  Stille's  Med.  Jur.,  §  519;  Com.  v. 
Doisey,  103  Mass.  413;  Linsday  v.  People,  63 
N.  V.  143;  Knoll  v.  State,  55  Wis.  249,  42  Am. 
Rep.  704. 

Identification  by  India-ink  Marks.  —  People  v. 

Wilson,  (Oyer  &  T.  Ct.)  3  Park.  Crim.  (N.  Y.) 
199,  in  which  case  it  appeared  that  the  de- 
ceased person  had  imprinted  his  name  on  his 
arm  and  leg. 

Identification  by  Dress  and  Articles  Found  upon 
or  near  the  Person.  —  Edmonds  v.  State,  34  Ark. 
720;  People  v.  Palmer,  109  N.  Y.  no,  4  Am. 
St.  Rep.  423,  in  which  case  the  articles  con- 
sisted of  a  boot,  satchel,  almanac,  and  certain 
keys;  State  v.  Williams,  7  Jones  L.  (52  N.  Car.) 
446,  78  Am.  Dec.  248,  in  which  case,  among 
the  charred  bones  of  a  human  being  were 
found  certain  hairpins  similar  to  those  which 
the  deceased  was  in  the  habit  of  wearing;  Tay- 
lor v.  State,  35  Tex.  97. 

Identification  of  Body  After  It  Has  Been  Par- 
tially Consumed  by  Fire.  —  People  v.  Beckwkh, 
108  N.  Y.  67. 

4.  Age  of  Dead  Person. — Reese's  Med.  Jur.  S3. 
Length  of  Time  Bones  Have  Been  Buried.  —  M  c- 

Culloch  v.  State,  48  Ind.  109. 

5.  Sex  Determined  by  Breadth  of  Pelvis.  — 
Reese's  Med.  Jur.  85. 

6.  Height  of  Skeleton.  —  See  Guv's  Forensic 
Med.  24. 

Evidence  as  to  Measurement  of  Body,  and  Stat- 
ure. —  On  a  prosecution  for  murder  evidence 
as  to  the  measurement  of  the  body  found  and 
the  stature  of  the  deceased  is  competent  as 
tending  to  identify  the  body  found  as  that  of 
the  person  alleged  to  have  been  murdered. 
Linsday  v.  People,  63  N.  Y.  143. 

7.  Rule  of  Survivorship.  —  See  the  title  Sur- 
vivorship (in  Common  Disaster). 

8.  See  1  Paris  &  Fonblanque  335,  359;  3 
Paris  &  Fonblanque  137.  See  also  Cooper's 
Med.  Jur.  266,  322;  Rush  on  the  Mind,  iS, 
216;  Conolly  Insan.  455:  Slirlford  on  Lunacy 
69.  These  authorites  were  cited  in  a  note  to 
Owings's  Case,  1  Bland  (Md.)  370,  17  Am. 
Dec.  311.    In  this  case  a  deed  was  set  aside. 
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Both  observation- and  experience  show  that  insanity  is  easily  simulated. 1 

Simulation  of  Insanity  to  Practice  Fraud  in  Civil  Cases.  —  In  criminal  cases,  to  defeat 
the  progress  of  justice,  and  under  various  circumstances  to  escape  from 
oppression  or  some  imminent  peril,  the  artifice  of  counterfeiting  madness  has 
often  been  resorted  to;  but  no  instances  of  fraud  in  civil  cases,  perpetrated 
by  means  of  pretended  lunacy,  have  been  adduced.2 

VIII.  Bloodstains  —  1.  In  General.  —  Bloodstains  frequently  afford  impor- 
tant evidence  against  the  prisoner  in  homicide  cases.  To  determine  whether 
such  stains  are  the  marks  of  human  blood  or  not,  is  often  the  vital  question 
in  a  trial  for  murder.3 

2.  Color.  —  The  color  of  blood  stains  depends  upon  their  age,  their  thick- 
ness, and  the  material  upon  which  they  are  found.4 

3.  Chemical  Test.  —  To  subject  a  supposed  blood  stain  to  a  chemical  test, 
it  is  necessary  to  dissolve  the  stain  in  distilled  water,  and  then  subject  the 
solution  to  heat.  Four  results  are  obtained:  (i)  the  red  color  disappears ; 
(2)  coagulation  takes  place;  (3)  a  brownish-green  precipitate  is  formed,  which, 
if  dissolved  in  weak  ammonia,  gives  a  solution  that  appears  dark  green  by 
reflected  and  red  by  transmitted  light;  (4)  a  weak  solution  of  ammonia 
added  to  the  original  solution  produces  no  change  of  color.6  Another  test 
for  blood  is  by  means  of  tincture  of  guaiacum.6    It  must  be  observed,  how- 


1.  Insanity  Is  Easily  Feigned.  —  State  v. 
Klinger,  43  Mo.  127;  Dejarnette  v.  Com.,  75 
Va.  867.  See  also  Lilly  v.  Waggoner,  27  111. 
395- 

2.  Simulation  of  Insanity  to  Practice  Fraud  in 
Civil  Cases. — Per  Chancellor  Bland  in  Owings's 
Case,  1  Bland  (Md.)  370,17  Am.  Dec.  311,  in 
which  case  a  deed  was  set  aside. 

Sufficiency  of  Evidence  as  to  Detection.  —  In  Mc- 
Kee  v.  People,  36  N.  Y.  113,  which  was  a  prose- 
cution for  murder,  a  physician  testified  that 
after  the  arrest  of  the  defendant  he  watched 
him  to  determine  whether  the  insanity  imputed 
to  him  was  feigned  or  real,  and  that  he  was 
thus  watching,  through  a  hole  made  for  the  pur- 
pose, when  the  defendant  was  put  into  the  jail. 
As  soon  as  the  sheriff  closed  the  door,  the  de- 
fendant walked  through  the  hall,  going  through 
the  same  motions  as  he  had  been  before.  He 
then  walked  back  towards  the  hole,  and  as  he 
did  so,  the  witness  noticed  his  eyes  directed 
towards  the  aperture;  it  could  be  seen  from 
the  inside;  he  did  it  two  or  three  times.  He 
came  near  the  aperture,  passed  to  one  side, 
and  stood  still  a  moment;  he  then  crossed  di- 
rectly in  front  of  the  aperture  to  the  other 
side;  he  then  appeared  to  bend  forward,  and 
boked  into  the  hole,  and  dodged  back.  It 
was  held  that  such  evidence  tended  strongly 
to  show  that  the  defense  of  insanity  was  not 
founded  on  fact. 

Sanity  Simulated  by  Insane  Person.  —  In  the 
celebrated  case  of  Reg.  v.  Pearce,  9  C.  &  P. 
667,  38  E.  C.  L.  2S1.  which  was  a  prosecution 
for  felonious  assault,  the  defendant  simulated 
sanity,  and  insisted  upon  cross-examining 
witnesses  called  to  prove  his  insanity,  and  in 
addition  called  witnesses  to  prove  that  he  was 
sane,  but  they  testified  that  he  was  insane. 
The  defendant  was  found  not  guilty  on  the 
ground  of  insanity. 

A  Ccnapicuous  and  Instructive  Modern  Case  in 
which  the  court  found  that  a  person  accused 
of  murder  was  sane  notwithstanding  his  efforts 
to  simulate  insanity  is  Ex  p.  Schneider,  21  D. 


C.  433,  in  which  case  the  court  considered  (he 
subject  exhaustively. 

3.  Blood  Stains;  —  See  the  title  Blood  Stains, 
vol.  4,  p.  587.  See  also  People  v.  Fernandez, 
35  N.  Y.  49. 

4.  Color  of  Blood  Stains.  —  See  generally  3 
Whart.  &  Stille's  Med.  Jur.,  §  267. 

Inspection  of  Stains.  —  It  would  seem  that 
blood  stains  cannot  be  certainly  known  by 
the  eyes.    People  v.  Bell,  49  Cal.  485. 

Size  of  Corpuscles.  —  A  medical  witness  who 
has  examined  blood  stains  may  testify  that 
the  corpuscles  of  the  blood  examined  were  the 
same  size  as  human  blood  corpuscles,  and  that 
therefore  he  is  of  the  opinion  that  the  blood 
in  question  was  human  blood.  People  v. 
Johnson,  140  N.  Y.  350. 

5.  Chemical  Test. —  Reese's  Med.  Jur.  124. 

6.  Guaiacuin  Test.  —  See  Tidy's  Leg.  Med. 
221;  Reese's  Med.  Jur.  128. 

Fallibility  of  Chemical  Tests.  —  Even  chemical 
tests  are  fallible;  the  expert  sometimes  proves 
unskilled  or  negligent,  and  he  may  be  biased 
or  suborned.  Per  Porter,  J.,  in  People  v. 
Fernandez,  35  N.  Y.  49. 

Necessity  for  Chemical  Analysis.  —  In  a  piose- 
cution  for  murder,  even  though  the  case  rests 
upon  circumstantial  evidence,  evidence  that  a 
substance  resembling  blood  was  found  near 
the  scene  of  combat,  or  upon  the  body  or  the 
weapon  of  one  of  the  combatants,  is  admis- 
sible, and  it  is  not  necessary  that  the  substance 
should  be  proved  to  be  blood  by  actual  ex- 
amination under  a  chemical  analysis,  because 
the  number  of  persons  capable  of  making  a 
chemical  analysis  of  blood  is  so  limited  that  to 
reject  all  proof  of  apparent  blood  stains  as  in- 
dicia of  crime,  because  there  was  no  chemical 
an-alysis,  would  strike  down  one  of  the  most 
competent  methods  of  detecting  crime.  Dil- 
lard  v.  State,  58  Miss.  368.  See  also  People 
v.  Bell,  J9  Cal.  485;  People  v.  Fernandez,  ^5 
N.  Y.  49. 

Propriety  of  Chemical  Analysis.  —  Blood  stains 
when  recently  made  are  as  readily  discernible 
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ever,  that  the  chemical  tests  only  distinguish  blood  from  other  substances, 
and  that  they  do  not  distinguish  human  blood  from  that  of  lower  animals,  nor 
arterial  from  venous  blood.1 

4.  Microscopic  Test.  —  The  microscopic  test  consists  in  the  identification  of 
the  blood  corpuscles,  by  means  of  the  microscope,  and  it  has  been  declared 
that  of  all  the  tests  of  blood  the  discovery  of  red  corpuscles  alone  seems  to 
be  without  fallacy.2  As  the  result  of  experiments  with  strong  microscopes  it 
seems  that  a  competent  microscopist  would  generally  be  able  to  distinguish 
human  blood  from  that  of  any  of  the  lower  animals,  except  possibly  the 
guinea  pig  and  the  opossum.3 

5.  Spectroscopic  Test.  —  When  blood  is  examined  by  means  of  the  spectro- 
scope certain  dark  lines  are  found  in  the  spectrum  which  are  always  in  the 
same  position,  and  are  characteristic  of  the  presence  of  blood.  When  haemo- 
globin is  examined  by  the  spectroscope  two  bands  are  seen  in  the  yellower 
half  of  the  green  space  of  the  spectrum,  the  lower  one  being  twice  as  broad 
as  the  upper;  the  blue  end  is  darkened.  Venous  blood  shows  a  single  broad 
band  in  the  green;  the  blue  end  is  darkened.  After  a  short  exposure  to  the 
air,  venous  blood  gives  a  spectrum  with  the  blue  end  darkened,  the  two  bands 
of  the  haemoglobin  much  weakened,  with  a  third  band  in  the  red.  The 
spectrum  of  blood,  after  prolonged  exposure  to  air,  shows  the  blue  end  dark- 
ened, and  two  well-defined  bands  in  the  green.4 

IX.  Poisoning  —  Poison  Defined.  —  The  word  "  poison  ' '  ex  vi  termini  imports 


as  spots  produced  by  paint  or  oil,  but  as  the 
observer  maybe  deceived  by  appearances  an 
elaborate  chemical  analysis  is  advisable  when- 
ever it  is  feasible  to  make  one.  People  v.  Fer- 
nandez, 35  N.  Y.  49. 

Uncertainty  of  Teichmann's  Test.  —  In  State 
v.  Baker,  33  W.  Va.  319,  a  microscopist  exam- 
ined certain  stains  found  upon  the  trousers  of 
the  defendant,  and  he  testified  that  his  best 
judgment  was  that  these  stains  consisted  of 
blood,  but  that  he  wanted  to  detach  corpuscles 
to  obtain  the  heeinin  crystals  of  Teichmann, 
and  that  as  he  could  not  gel  this  absolute  test 
he  would  not  swear  positively  to  the  presence 
of  blood.  Concerning  this  test  the  court 
quoted  Ewell's  Med.  Jur.  248,  as  follows: 
"  Teichmann's  test  has  been  shown  to  be 
hable  to  considerable  uncertainty,  for  the 
reason  that  spots  of  human  blood,  or  even  the 
fluid  itself,  in  appreciable  quantity,  may  fail 
to  yield  any  hoemin  crystals  whatever  or  only 
such  as  are  of  so  ind;finile  a  character  as  to  be 
utterly  worthless  for  diagnosis." 

1.  See  generally  Taylor's  Med.  Jur.,  p.  230. 

Ability  of  Scientists  to  Distinguish  Between  the 
Blood  Corpuscles  of  Man  and  of  Other  Animals ,  —  In 
People  v.  Johnson,  140  N.  Y.  350,  which  was  a 
prosecution  for  murder,  the  prosecution  relied 
in  part  upon  evidence  that  blood  stains  were 
found  on  the  clothing  and  shoes  which  the  de- 
fendant wore  on  the  day  of  the  homicide,  and 
the  defendant  insisted  that  the  proof  as  to  the 
blood  stains  lacked  the  necessary  certainty  in 
view  of  evidence  that  they  might  have  come 
from  a  market  which  the  defendant  was  in  the 
habit  of  frequenting,  and  in  which  the  blood 
of  animals  was  dripping.  The  court,  per 
Finch,  J.,  said:  "  I  doubt  if  any  scientific 
ability  can  surely  and  with  absolute  certainty 
distinguish  between  the  bload  corpuscles  of 
man  and  of  some  animals,  under  all  circum- 
stances.   And  it  rather  strengthens  confidence 


in  the  opinion  which  Dr.  Edson  did  express, 
that  he  refused  to  turn  it  into  a  positive  asser- 
tion, and  left  it  to  stand  as  his  judgment  that 
the  uniformity  in  size  corresponding  with  that 
of  human  blood  corpuscles,  which  character- 
ized the  stains  examined,  indicated  thai  the 
latter  were  not  caused  by  the  blood  of  other 
animals." 

2.  Discovery  of  Red  Corpuscles  by  the  Micro 
scope.  —  Ewell's  Med.  Jur.  260,  which  authority 
was  quoted  in  State  v.  Baker,  33  W.  Va.  319. 

3.  Distinguishing  Human  Blood  from  That  of 
Other  Blood  with  Microscope.  —  See  Dr.  Richard- 
son in  the  American  Journal  of  Microscopy, 
June,  1881. 

Microscopic  Examination  by  Nonexpert.  —  That 

a  srot  or  stain  is  blood  may  be  proved  by  any 
person  who  has  observed  it,  and  a  person  who, 
although  not  an  expert,  has  "  done  a  little  in 
chemistry  and  something  more  in  micros- 
copy," may  testify  that  he  examined  the 
stain  under  the  microscope  and  ascertained 
that  it  was  blood.  People  v.  Deacons,  109  X. 
Y.  374,  in  which  case  the  court  said  "  That 
the  observation  of  the  witnesses  was  aided  by 
a  microscope  only  strengthened  the  minute- 
ness and  care  of  their  observation.  If  the 
effort  had  been  to  distinguish  between  human 
blood  and  that  of  some  animal,  the  question 
would  have  been  one  of  science  and  have  re- 
quired the  application  of  very  great  skill  and 
knowledge.    No  such  effort  was  made." 

Propriety  of  Microscopic  Examination.  —  Blood- 
stains when  recently  made  are  as  readily  dis- 
cernible as  spots  produced  by  paint  or  oil,  but 
as  the  observer  may  be  deceived  by  appear- 
ances a  microscopical  examination  is  advisable 
whenever  it  is  feasible  to  make  one.  People 
V.  Fernandez,  35  N.  Y.  49. 

4.  Spectroscopic  Test.  —  See  Guy's  Hospital 
Reports,  1869-70,  p.  274,  for  a  description  of 
the  spectroscopic  tests  by  Mr.  Sorby. 

542  Volume  XX. 


Poiaoning. 


MEDIC  A  L  J  URISPR  UDENCE. 


Poisoning. 


a  substance  which  has  fatal  properties  when  introduced  into  the  human 
system.1 

The  Chief  Symptoms  Caused  by  the  Internal  Administration  of  Irritant  Poisons  are  those  of 
severe  irritation  of  some  or  all  parts  of  the  alimentary  canal.  They  com- 
monly excite  burning,  heat,  redness,  and  swelling,  and  sometimes  ulceration, 
of  the  lining  of  the  mouth  and  throat  and  the  tongue,  difficulty  of  swallowing, 
burning  pain  of  the  stomach  with  nausea,  retching,  and  vomiting,  tenderness  on 
pressure,  and  tension  of  the  upper  part  of  the  abdomen.  The  matters  vomited 
consist,  first,  of  the  food  or  other  contents  of  the  stomach,  and  afterwards  of 
tough  mucus,  with  more  or  less  blood  and  bile ;  the  sickness  is  almost  inces- 
sant, and  is  usually  accompanied  by  severe  suffering.  The  pain  commonly 
extends  from  the  stomach  along  a  part  or  the  whole  of  the  digestive  canal, 
with  tenderness  on  pressure  and  usually  constant  and  painful  diarrhoea  of 
mucus  and  loss  of  blood.  The  pulse  is  quick  and  feeble,  and  there  is  great 
prostration  of  strength,  excessive  burning  thirst,  cold  and  damp  skin,  extreme 
anxiety  of  countenance  and  manner,  and  often  considerable  difficulty  of 
breathing.3    It  has  been  held,  however,  that  where  a  murder  is  alleged  to 


1.  State  v.  Slagle,  83  N.  Car.  630.  See  also 
People  v.  Van  Deleer,  53  Cal.  147. 

2.  Symptoms  Caused  by  Irritant  Poisons.  —  Per 
Balizell,  C.  J.,  in  Joe  v.  State,  C  Fla.  591, 
which  was  a  prosecution  for  murder  alleged  to 
have  been  committed  by  the  administration  of 
arsenic.    Citing  Penny  Cyclopedia  307. 

Symptoms  of  Poisoning  by  Arsenic.  —  Among 
the  occasional  results  where  life  is  saved  are 
irritability  of  the  stomach,  attended  with  con- 
stant vomiting  of  the  food,  loss  of  the  hair  and 
desquamation  of  the  cuticle,  soreness  and  in- 
flammation of  the  eyes.  2  Beck's  Med.  Jur. 
272.  The  symptoms  of  poisoning  by  arsenic 
are  "  so  remarkable  as  nol  to  be  confounded 
with  natural  disease."  They  are  "  marks  of 
irritation  extending  from  the  throat  to  the  rec- 
tum, the  difficulty  in  swallowing,  the  pains  of 
the  bladder  in  passing  water,  the  affections  of 
the  genilals,  the  vomiting  and  bloody  diarrhoea, 
extreme  weakness."  2  Beck's  Med.  Jur.  417, 
which  authority  was  quoted  with  approval  in 
Joe  v.  State,  6  Fla.  591.  See  also  Epps  v. 
State,  102  Ind.  53c);  Johnson  v.  State,  17  Ala. 
618. 

Symptoms  of  Poisoning  by  Cyanide  of  Mercury. 
—  Peoples.  Molineux,  (N.  Y.  1901)  61  N.  E. 
Rep.  286. 

Symptoms  of  Poisoning  by  Lobelia  or  "  Indian 
Tobacco."  —  See  Com.  v.  Thompson,  6  Mass. 
134  in  which  case  lobelia  is  described  as  a 
powerful  emetic. 

Symptoms  of  Poisoning  by  Morphine.  —  People 
v.  Harris,  136  N.  Y.  423. 

Symptoms  of  Poisoning  by  Belladonna.  — 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455. 

Opium  Poisoning  —  Congestion  of  the  Brain.  — 

In  People  v.  Harris,  136  N.  Y.  423,  in  which 
case  a  murder  was  committed  by  the  adminis- 
tration of  morphine,  the  post-mortem  examin- 
ation disclosed  that  there  was  a  congested 
appearance  of  the  brain  which  is  described  as 
a  post-mortem  evidence  of  opium  poisoning. 

Arsenical  Poisoning  —  Arsenic  Contained  in 
Bismuth.  —  In  Epps  v.  State,  102  Ind.  539, 
which  was  a  prosecution  for  murder,  the 
theory  of  the  prosecution  was  that  the  de- 
ceased had  been  poisoned  wiih  arsenic,  and  it 
appeared  that  bismuth  had  been  administered 


to  him  duting  his  last  illness,  and  it  was  in- 
sisted by  the  defendant  that  bismuth  fre- 
quently contains  traces  of  arsenic.  It  was 
held  that  it  was  proper  to  show  that  bismuth 
from  the  same  package  as  that  which  was 
administered  to  the  deceased  was  analyzed 
and  found  to  contain  no  traces  of  arsenic. 

The  Symptoms  Produced  by  Stramonium,  or  as 
it  is  sometimes  called  "  Jamestown  weed,"  are 
intoxication,  delirium,  loss  of  sense,  drowsi- 
ness, a  sort  of  madness  and  fury;  loss  of  mem- 
ory, convulsions,  paralysis  of  the  limbs,  cold 
sweats,  and  excessive  thirst  and  trembling. 
Pitts  v.  State,  43  Miss,  472,  in  which  case  the 
court  cited  2  Beck's  Med.  Jur,  867. 

Symptoms  of  Poisoning  ty  Strychnine.  —  See 
People  v.  Taylor,  59  Cal.  640. 

Distinction  Between  Symptoms  of  Morphine 
Poisoning  and  Ursemic  Coma.  —  In  People  v.  Har- 
ris, 136  N.  Y.  423  in  which  case  the  defendant 
was  convicted  of  murdering  a  woman  by  ad- 
ministering morphine,  he  ins;sted  that  she 
died  of  uremic  poisoning  from  a  diseased 
condition  of  the  kidneys;  or  of  a  hemorrhage 
of  the  pons  varolii,  a  lower  part  of  the  brain. 
The  court  declared  that  the  fact  that  the  de- 
ceased was  able  to  speak  with  clear  articula- 
tion and  rationally  when  she  was  awakened 
from  her  sleep  was  significant,  and  was  some- 
thing which  is  not  possible  where  a  perscn  is 
attacked  with  urrernic  coma  or  with  hemor- 
rhage of  the  pons  varolii  in  the  brain,  while  it 
is  quite  possible  in  the  first  stage  of  morphine 
narcosis;  and  the  court  further  declared  that  a 
sense  of  exhilaration  first  noticed  from  her 
remark  about  her  having  bad  pleasural  le 
dreams  did  not  comport  with  any  disease  of 
the  brain  or  with  uraemic  poisoning. 

Abortifacients.  —  Ergot  is  a  drug  which  is  fre- 
quently administered  to  women  with  fatal  re- 
sults in  the  effort  to  produce  an  abortion. 
When  given  to  a  pregnant  woman  it  has  the 
tendency  to  contract  the  uterus  and  throw  out 
the  foetus.  State  v.  Alcorn,  (Idaho  1901)64 
Pac.  Rep.  1014. 

Savin  is  another  drug  which  is  frequently 
used  to  procure  abortion.  It  has  been  said 
that  it  is  dangerous  to  give  oil  of  savin  in 
almost  any  quantity  to  a  pregnant  woman, 
and  that  it  is  a  most  improper  thing  to  give  to 
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have  been  committed  by  the  administration  of  an  irritant  poison,  too  great 
reliance  should  not  be  placed  upon  evidence  as  to  the  decedent's  symptoms, 
"because  the  symptoms  are  sometimes  greatly  modified  by  circumstances 
peculiar  to  the  case,  and  because  the  symptoms  of  naturally  excited  disease 
often  resemble  those  produced  by  poison.1 

Constitutional  Tolerance  for  Drug  Alleged  to  Have  Been  Administered.  —  On  a  prosecu- 
tion for  murder  alleged  to  have  been  committed  by  the  administration  of 
poison  it  is  sometimes  pertinent  to  inquire  whether  or  not  the  decedent  had 
a  constitutional  tolerance  for  the  drug  alleged  to  have  been  administered,  e.  g., 
where  the  question  is  raised  as  to  the  quantity  of  the  drug  that  is  necessary 
to  produce- death.2 

Necessity  to  Discover  Poison  by  Chemical  Means.  —  The  most  decisive  and  satisfac- 
tory evidence  of  poisoning  is  the  discovery  by  chemical  means  of  the  exist- 
ence of  poison  in  the  body,  in  the  matter  ejected  from  the  stomach,  or  in  the 
food  or  drinks  of  which  the  sufferer  has  partaken.  Upon  general  principles  it 
cannot  be  doubted  that  courts  of  law  would  require  chemical  evidence  of  the 
poisoning  whenever  it  was  attainable,  and  it  is  believed  that  no  modern  case 
of  satisfactory  conviction  can  be  adduced  where  there  has  not  been  such  evi- 
dence, or,  in  its  absence,  the  equivalent  of  confession.  It  is  even  maintained 
that  conviction  cannot  be  considered  satisfactory  where  circumstances  of  sus- 
picion, even,  are  blended  with  the  scientific  testimony,  unless  the  crime  is 
established  by  adequate  evidence  independently  of  moral  circumstances.3 


a  pregnant  woman  such  a  dose  as  may  be 
given  to  a  woman  not  pregnant,  or  to  bring  on 
menstruation;  and  it  has  been  held  that  the 
supplying  of  a  large  quantity  of  pills  contain- 
ing oil  of  savin  to  a  pregnant  woman  is  a  sup- 
plying of  a  noxious  thing  within  the  meaning 
and  contrary  to  the  provisions  of  a  statute. 
Reg.  v.  Stitt,  30  U.  C.  C.  P.  30. 

1.  ]o"  v.  State,  6  Fla.  591,  in  which  case  the 
court  cited  iS  Penny  Cyclopedia  307. 

2.  Constitutional  Tolerance  for  the  Drug  Alleged 
to  Have  Been  Administered.  —  People  v.  Harris, 
136  N.  Y.  423,  in  which  case  the  defendant  was 
convicted  of  murdering  a  woman  by  adminis- 
tering morphine;  it  appeared  thai  she  had  no 
constitulional  idiosyncrasy  as  to  morphine 
from  the  fact  that  a  few  months  before  her 
death  she  had  taken  doses  of  a  quarter  of  a 
grain  of  morphine  every  three  hours  for  some 
twelve  hours,  and  of  one-sixth  of  a  grain 
thereafter  every  four  hours  for  twenty-four 
hours.  It  appeared  that  a  minimum  dose  to 
produce  the  conditions  narrated  of  the  de- 
ceased would  be,  according  to  the  evidence, 
from  two  to  three  or  four  grains  of  morphine. 

Evidence  as  to  Potency  of  Drug  —  Drowsiness 
and  Stupidity.  —  For  the  purpose  of  showing 
that  a  person  has  been  poisoned  or  drugged, 
and  in  order  to  show  the  potency  of  the  drug, 
evidence  is  admissible  that  for  several  days 
after  the  substance  was  administered  he  was 
drowsy  and  stupid  and  talked  "  like  he  was  not 
in  his  right  mind,"  etc.  State  v.  Buckley,  72 
N.  Car.  358,  which  was  a  prosecution  for  lar- 
ceny, the  crime  having  been  committed  after 
first  drugging  the  piosecutor. 

3.  Necessity  to  Discover  Poison  by  Chemical 
Means.  —  Wills  on  Circumstantial  Evidence, 
215,  221,  233,  234,  which  authority  was  quote-,! 
in  [oe  v.  State,  6  Fla.  591. 

Necessity  to  Find  Poison  in  Body  of  Deceased.  — 
The  German  and  French  authors  on  medical 
jurisprudence  hold  that  poisoning  can  never 


be  completely  established  unless  the  particular 
poison  be  found,  a  doctrine  not  adopted  in 
English  jurisprudence.  Per  Baltzell,  C.  J.,  in 
Joe  v.  State,  6  Fla.  591,  citing  Wills  on  Cir- 
cumstantial Evidence  215,  216. 

Morphine  Found  in  Contents  of  Stomach.- —  In 
People  v.  Harris,  136  X.  Y.  423,  in  which  case 
the  defendant  was  convicted  of  murdering  a 
woman  by  administering  morphine,  the  court 
observed  that  as  the  deceased  lived  for  twelve 
hours  after  being  taken  ill  and  as  the  absorp- 
tion of  morphine  is  very  quick,  the  finding  of 
morphine  in  the  analysis  of  the  contents  of 
the  stomach  was  a  fact  significant  of  the  tak- 
ing of  an  excessive  dose  of  that  drug. 

Requisite  Preservation  of  Stomach  Prior  to 
Analysis.  —  Where  it  is  supposed  that  murder 
has  been  committed  by  the  administration  of 
poison,  and  it  is  proposed  to  analyze  the  con- 
tents of  the  stomach,  it  is  not  necessary  that 
the  stomach  should  be  kept  continuously 
under  lock  and  key,  or  that  it  should  be  kept 
continuously  sealed  up  until  the  final  analysis. 
When  the  cause  comes  to  trial  it  is  sufficient 
to  make  preliminary  proof  that  the  stomach 
analyzed  was  the  identical  stomach  which  was 
taken  from  the  body  of  the  deceased,  and  that 
no  foreign  substance  had  been  introduced  into 
the  stomach  subsequent  to  the  death  of  the  de- 
ceased and  prior  to  the  analysis,  and  such  pre- 
liminary proof  should  be  first  submitted  to  the 
jury  and  passed  upon  by  the  court.  Generally 
the  decision  of  the  court  that  the  preliminary 
proof  is  sufficient  is  only  provisional,  and  the 
question  of  its  sufficiency  must  also  and  at  the 
close  of  the  trial  be  passed  upon  by  the  jury. 
Stale  v.  Cook,  17  Kan.  394. 

Poison  Administered  by  Mistake.  —  In  Brown 
v.  Marshall,  47  Mich.  576,  which  was  an  action 
against  a  druggist  for  negligence,  it  appeared 
that  the  defendant  had  furnished  the  plaintiff 
with  sulphale  of  zinc,  or  white  vitriol,  instead 
of  Epsom  salts. 
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Circumstantial  Evidence  as  to  Poisoning.  —  It  has  been  said  that  the  fact  that  a 
person  died  of  poisoning  may  be  proved  by  circumstantial  evidence,  and 
that  such  evidence  may  outweigh  the  testimony  of  an  examining  chemist.1 

Requisite  Qualifications  of  Experts  Who  Examine  Contents  of  Stomach.  —  On  a  prosecu- 
tion for  murder  alleged  to  have  been  committed  by  poisoning,  great  caution 
should  be  exercised  in  conducting  an  analysis  of  the  contents  of  the  stomach 
of  the  deceased,  and  the  most  skilful  professional  aid  should  be  secured,  but 
the  analysis  may  be  made  by  men  who  have  not  had  experience,  or  by  those 
who  though  not  practical  chemists  give  their  opinions  from  knowledge  derived 
from  the  books,  although  their  means  of  knowledge  is  proper  to  be  con- 
sidered by  the  jury.2 

Testimony  of  Toxicologist.  —  On  a  prosecution  for  murder  a  chemist  and  toxi- 
cologist who  has  made  an  analysis  of  the  stomach  of  the  deceased  and  its  con- 
tents, even  though  he  is  not  a  physician  or  a  surgeon,  is  competent  to  testify 
as  an  expert  as  to  the  finding  of  strychnine  in  the  human  system;  the  effect 
of  poisons  upon  the  human  system  coming  within  the  scope  of  the  science  of 
toxicology.3 

Question  for  the  Jury.  —  It  has  been  held  that  the  question  whether  a  particular 
substance  is  a  poison  or  not  is  a  question  of  fact  to  be  determined  by  the  jury.4 

X.  Insanity  —  1.  Definitions  and  Kinds  of  Insanity  —  in  General. —  Under 
another  title  in  this  work  have  been  given  various  definitions  of  insanity,5 
but  it  is  proposed  here  to  give  further  and  additional  definitions  of  insanity 
and  to  pay  special  regard  to  insanity  in  its  medico-legal  aspect. 

Difficulty  of  Defining  insanity.  —  It  is  said  by  writers  on  medical  jurisprudence 
that  no  definition  can  include  all  the  varieties  of  insanity,6  because  it  is  a  dis- 
ease of  the  mind  which  assumes  as  many  and  as  various  forms  as  there  are 
shades  of  difference  in  the  human  character.7  Nevertheless  the  books  abound 
with  definitions  of  insanity,  one  of  which  is  that  it  is  a  physical  disease, 
located  in  the  brain,  which  deranges  one  or  more  of  the  mental  and  moral 
faculties.8 

Where  There  Is  an  Essential  Privation  of  the  Reasoning  Faculties  of  the  person  in  ques- 
tion, or  an  incapacity  of  understanding  and  of  acting  with  discretion  in  the  ordi- 
nary affairs  of  life,  he  is  a  person  of  unsound  mind.9 

1.  Circumstantial  Evidence  as  to  Poisoning. —  consciousness,  but  observation  has  shown  that 
People  v.  Fernandez,  35  N.  Y.  49,  in  which  ihe  insane  often  possess  both  of  those  mental 
case  Porter,  J.,  describes,  obiter,  a  supposi-  qualities.  Francke  v.  Francke,  29  La.  Ann. 
tilious  case  where  poisoning  may  be  proved  by  302. 

circumstantial  evidence.  7.  Innumerable  Forms  of  Insanity.  —  Connecti- 

2.  Requisite  Qualifications  of  Experts  who  Ex-  cut  Mut.  L.  Ins.  Co.  v.  Lathrop,  111  U.  S.  612. 
amine  Contents  of  Stomach.  —  State  v.  Hinkle,  Effect  of  Modern  Investigations  as  to  Insanity. 
6  Iowa  380.  And  see  the  title  Expert  and  —  Modern  investigations  have  shown  that  in- 
Opinion  Evidkvce,  vol.  T2,  p.  424.  sanity  exists  much  more  extensively  than  was 

Examination  of  Stomach  by  Ordinary  Medical  formerly  supposed.  Per  Chapman,  J.,  in  Ken- 
Practitioner.  —  State  v.  Cole,  63  Iowa  695.  dall  v.  May,  10  Allen  (Mass.)  59. 

3.  Testimony  of  Toxicologist.  —  State  v.  Cook,  It  Is  Generally  Conceded  that  Insanity  Is  a  Dis- 
17  Kan.  394..  ease  of  the  Brain,    of   that   mass   of  matter 

4.  Question  for  the  Jury.  —  Preferred  Mut.  through  and  by  which  that  mysterious  power, 
Acc.  Assoc.  v.  Reidelman,  1  Mona.  (Pa.)  481.  the  mind,  acts.    There,  the  mind  is  supposed 

5.  See  the  title  INSANITY,  vol.  16,  p.  558.  to  be  enthroned,  acting  through  separate  and 

6.  Inability  to  Define  Insanity.— Taylor's  Med.  distinct  organs.  Hopps  v.  People,  31  III.  385, 
Jur.,  p.  476  et  seq.,  which  authority  was  cited  in  83  Am.  Dec.  231. 

Francke  v.  Francke,  29  La.  Ann.  302.    And  8.  Insanity  Defined.  —  State  v.  Duestrow,  137 

see  Field,  J.,  charge  to  the  jury  in  Hall  v.  Mo.  44.    See  also  1  Wharton  <S:  Stille's  Med. 

Unger,  2  Abb.  (U.  S.)  507,  which  was  a  case  Jur.,  §  314;  Esquirol  on  Diseases  of  Mind  288; 

involving  the  validity  of  a  power  of  attorney.  Tavlor's   Med.   Jur.,  g§  63,  121.  122,  which 

Insanity  Not  Established  by  Any  Single  Diag-  authorities  are  cited  in  Francke  v.  Francke,  29 

nostic  Symptom.  —  Ray's  Med.  Jur.  of  Insanity,  La.  Ann.  302 

p.  41,  g  24,  which  authority  was  quoted  by  "Insanity"  Includes  Every  Species  of  Mental 

counsel  in  State  v.  Jones,  50  N.  H.  369,  9  Am.  Aberration.  —  State  v.  Wilner,  40  Wis  304. 

Rep.  242,  a  prosecution  for  murder.  9.  Essential  Privation  of  Reasoning  Faculties.  — 

The  Vulgar  Notion  as  to  Insanity  is  that  it  con-  Raymond  v.  Wathen,  142  Ind.  367.  which  was 

sists  in  an  entire  deprivation  of  reason  and  an  action  lor  the  rescission  of  a  deed. 
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Insanity  May  Exist  in  Various  Degrees,  from  the  slight  attacks  which  are  hardly 
distinguishable  from  eccentricity,  to  the  most  raving  and  uncontrollable  mad- 
ness. It  may  be  general,  seeming  to  affect  all  the  operations  of  the  mind  upon 
all  subjects,  or  it  may  exist  only  in  reference  to  a  small  number  of  subjects, 
or  a  single  subject ;  the  mind,  in  such  cases  of  partial  insanity,  seeming  to 
be  in  its  habitual  and  natural  condition  as  to  all  subjects  and  matters  which 
do  not  come  within  the  scope  of  the  partial  disease.1 

There  Is  No  Dividing  Line  Between  Sanity  and  Insanity,  and  there  being  many  varie- 
ties of  mental  derangement  which  come  under  the  generic  head  of  insanity 
it  is  frequently  impossible  to  define  mental  unsoundness  or  insanity.  To 
avoid  this  difficulty  as  far  as  possible,  and  in  accordance  with  the  common- 
sense  view  of  the  matter,  the  law  applies  different  rules  and  tests  under  differ- 
ent circumstances.  Courts  attempt  to  ascertain  whether  a  person  alleged 
insane  is  such  in  respect  to  the  particular  question  which  is  being  investigated. 
A  man  may  be  of  unsound  mind  in  one  respect  and  not  in  all  respects.  He 
may  have  mental  competence  to  make  one  contract  and  not  another.2 

2.  Causes  of  Insanity  —  a.  IN  GENERAL  — Innumerable  Causes  of  Insanity. — 
The  causes  of  insanity  are  as  varied  as  the  varying  circumstances  of  man.3 

Abnormal  Conditions.  —  It  is  an  undoubted  truth,  that  the  manifestations  of  the 
intellect,  and  those  of  the  sentiments,  propensities,  and  passions,  or  generally 
of  the  intellectual  and  affective  powers,  are  connected  with  and  dependent 
upon  the  brain.  It  follows,  then,  that  abnormal  conditions  of  these  powers 
are  equally  connected  with  abnormal  conditions  of  the  brain.4 

b.  Exciting  Causes  Acting  upon  Predisposition  to  Insanity  — 
(i)  In  General.  —  In  a  great  majority  of  cases  insanity  is  produced  by  the 
influence  of  exciting  causes  acting  upon  a  predisposition  to  that  disease.5 


1.  Various  Degrees  of  Insanity.  —  Wharton  & 
Stille's  Med.  Jur.,  S§  18  et  seq.,  which  author- 
ily  was  cited  by  Bell,  C.  J.,  in  Concord  v. 
Ruinney,  45  N.  H.  423.  See  also  Shelford  on 
Lunacy  37,  which  aulhorily  was  cited  in  Den- 
nett v.  Dennett,  44  N.  H.  531,  84  Am.  Dec.  97. 
See  the  title  Insanity,  vol.  16,  p.  558,  for  a 
classification  of  the  several  kinds  of  insanity. 
A  few  additional  authorities  follow: 

Aidoiomania  is  where  the  person  longs  for 
every  warn  an  he  sees,  married  or  unmarried. 
Ekin  v.  McCracken  nPhila.  (Pa.)  534,  32  Leg. 
Int.  (Pa.)  405. 

Fanatica Mania  is  mania  produced  by  a  morbid 
state  of  religious  feeling.  Ekin  v.  McCracken, 
11  Phila.  (Pa.)  534,  32  Leg.  Int.  (Pa.)  405. 

Nymphomania  or.  Erotic  Mania  is  a  disease  to 
which  some  women  are  subject  and  consists  of 
a  morbid  activity  of  the  sexual  propensity  and 
xn  irresistible  impulse  to  have  sexual  inter- 
course. Matchin  v.  Matchin,  6  Pa.  St.  332,  47 
Am.  Dec.  466. 

Oikeimania  is  a  morbid  state  of  the  domestic 
affections,  e.  g.,  an  unreasonable  dislike  of 
wife  or  child,  without  cause  or  provocation, 
turning  love  into  hatred.  Ekin  v.  McCracken, 
11  Phila.  (Pa.)  534,  32  Leg.  Int.  (Pa.)  405. 

Imbeciles  Incapable  of  Having  Lucid  Intervals. 
—  In  Kern  v.  Kern,  51  N.  J.  Eq.  574,  which 
was  a  suit  to  annul  a  marriage,  an  eminent 
medical  expert  testified  that  in  imbecility  there 
are  no  lucid  intervals,  and  that  an  imbecile  has 
no  delusions  in  the  sense  that  there  may  be 
a  suspension  of  delusion;  and  it  would  seem 
that  the  court  accepted  this  theory,  although 
the  court  declared  that  imbecility  is  a  condi- 
tion of  degree  and  may  vary  from  absolute 
idiocy  to  almost  ordinary  mental  strength. 


Imbecility  and  Idiocy  Distinguished.  —  Francke 
v.  Francke,  29  La.  Ann.  309, Manning,  C. 
J.  And  see  Idiot,  vol.  15,  p.  924;  Imbecile  — 
Imbecility,  vol.  15,  p.  1019. 

Distinction  Between  Partial  and  Total  Insanity. 
— In  Waring  v.  Waring,  6  Moo.  P.  C.  349,  it  w  as 
denied  that  there  is  any  distinction  between 
partial  and  total  insanity;  but  in  1  Wharton  \' 
Stille's  Med.  Jur.  27,  28,  32,  it  is  declared  that 
this  is  an  innovation,  and  the  doctrine  an- 
nounced in  that  case  is  reviewed  and  dis- 
approved of  as  leading  to  absurd  and  dangerous 
consequences.  See  also  Dunham's  Appeal. 
27  Conn.  192.  See  further  Matter  of  Blakelv. 
48  Wis.  294,  wherein  the  court  rejected  the 
conclusions  of  a  medical  expert  that  there  is 
no  such  thing  as  partial  insanity  because  a 
man  is  either  sane  or  insane. 

2.  The  Dividing  Line  Between  Sanity  and  In- 
sanity.—  Per  Peters,  C.  J.,  in  St.  George  v. 
Biddeford,  76  Me.  593. 

3.  Innumerable  Causes  of  Insanity.  —  See 
Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall.  (U.  S.) 
580. 

4.  Abnormal  Conditions.  —  Kingsbury  v.  Whit- 
aker,  32  La.  Ann.  1055,  36  Am.  Rep.  278,  in 
which  case  the  court  quoted  Ray's  Med.  Jur. 
of  Insanity,  §  50. 

5.  Exciting  Causes  Acting  upon  Predisposition 
to  Insanity.  —  2  Wood's  Pr.  of  Med.  714,  which 
authority  was  quoted  bv  Evans,  J.,  in  Denson 
?\  Beazley,  34  Tex.  191.  See  also  the  title 
Insanity,  vol.  16,  p.  6n. 

Irritability  and  Excitability  Are  Not  Inconsistent 
with  Sanity,  and  are  not  of  themselves  suffi- 
cient to  show  that  a  testator  was  without  testa- 
mentarv  capacity.  McMaster  v.  Scriven,  85 
Wis.  162,  39  Am.  St.  Rep.  828. 
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(2)  Business  Losses  and  Reverses.  —  It  appears  to  be  well  established  that 
insanity  may  be  produced  by  business  losses  and  reverses.' 

c.  Hereditary  Insanity  —  (1)  In  General.  —  The  hereditary  character 
of  insanity  has  long  since  become  well  established,  and  it  has  been  declared 
that  if  medical  science  has  determined  any  one  question  more  clearly  than 
another  it  is  that  insanity  is  hereditary.3  The  transmission  of  this  predispo- 
sition to  insanity  is  a  matter  of  general  observation,  and  is  recognized  by  the 
best  medical  authorities,  and  it  has  been  said  that  hereditary  taint  is  the  most 
common  of  all  the  eauses  to  which  insanity  can  be  referred.3 

Insanity  Not  Presumsd  to  Have  Beon  Inherited.  -  Although  all  the  authorities  agree 
that  the  insanity  of  an  ancestor  is  a  fact  which  should  be  considered,  it  is 
well  settled  that  there  is  no  presumption  that  insanity  is  inherited,  but  where 
there  is  some  direct  evidence  that  a  person  is  insane,  the  insanity  of  one  or 
more  ancestors  serves  to  increase  the  probability  of  his  insanity.'1 

Corroboration  of  Other  Evidence  of  Insanity.  —  On  a  prosecution  for  murder,  how- 
ever, although  the  fact  that  the  existence  of  insanity  in  many  of  the  immediate 
relatives  of  the  defendant  does  not  prove  that  he  is  insane,  stdl  it  is  strongly 
corroborative  of  testimony  tending  to  prove  his  insanity,  and  assigns  a  cause 
for  acts  which  must  otherwise  be  imputed  to  malice.5 

(2)  Insanity  Inherited  from  Sane  Parents.  —  It  is  now  generally  believed 


1.  Business  Reverses  and  Losses.  —  Haviland 
v.  Hayes,  37  N.  Y.  25,  in  which  case  will  be 
found  the  history  of  a  person  who  after  meet- 
ing with  losses  in  his  business  underwent  an 
entire  change.  He  sat  for  hours  in  a  hog-pen  ; 
became  obscene  and  profane,  and  shouted, 
sing,  prayed;  attempted  to  commit  suicide; 
quarrelled  with  servant  girls;  and  finally 
wound  up  in  an  insane  asylum. 

2.  Doctrine  that  Insanity  Is  Hereditary.  — 
Ray's  Med.  Jur.  of  Insanity  133;  Chitty's 
Med.  Jur.  354,  355;  Taylor's  Med.  Jur.  628, 
629;  Wharton  &  Still6's  Med.  Jur.  85,  93; 
Blandford  on  Insanity  133.  See  also  the  fol- 
lowing cases: 

England.— Reg.  v.  Oxford,  9  C.  &  P.  52,, 
38  E.  C.  L  208;  Reg.  v.  Tucker,  t  Cox  C.  C. 
103. 

United'  States. — Guiieau's  Case,  10  Fed. 
Rep.  r6i;  U.  S.  v.  Holmes,  1  Cliff.  (U.  S.)  98. 

California.  —  People  <-'.  Smith,  31  Cal.  467. 

Georgia.  —  Fogarty  v.  State,  80  Ga.  450. 

Illinois.  — Snow  v.  Benton,  28  111.  30G. 

Missouri.  —  State  v.  Brvant,  93  Mo.  273. 

New  York.  —  Walsh  v.  People,  SS      Y.  458. 

Tennessee.  —  Hagan  v.  State,  5  Baxt.  (Tenn.) 
615. 

Virginia.  —  Dsjarnette  v.  Com.,  75  Va.  867 

As  to  Proof  of  Hereditary  Insanity  see  the  title 
Insanity,  vol.  16,  p.  612. 

Inheritance  of  Insanity  Resulting  from  Epilepsy. 
—  Where  on  a  criminal  prosecution  the  defense 
is  insanity  alleged  to  have  result;d  from  long- 
continued  epilepsy,  it  is  highly  important  to 
inquire  whether  or  not  the  defendant's 
rmlher,  father,  or  any  of  his  ancestors  were 
afflicted  in  like  manner.  Per  Simmons,  J.,  in 
Fogarty  v.  State,  80  Ga.  450.  See  also  infra, 
the  next  subdivision. 

The  First  Tendency  Which  Demands  Attention 
"  is  hereditary  transmission,  for  it  is  of  all 
the  most  potent,  and  ought  always  to  be  kept 
in  view  by  those  aware  of  its  existence, 
whether  medical  man,  parents,  or  guardians. 
Here  is  a  cause  of  insanitv  which  cannot  be  got 
rid  of  —  a  part  and  parcel  of  the  individual's 


constitution  and  being."  Blandford  on  In- 
sanity 133,  whirh  authority  w  as  out  ltd  in 
Ilagan  v.  State's  Baxt.  (Tenn.)  615 

3.  Hereditary  Taint  the  Most  Common  Cause  of 
Insanity.  —  Baxter  v.  Abl  ott,  7  Giay  (Mass  )  71, 
in  which  case  the  court  cited  1  Beck's  Med. 
Jur.  (roth  ed.)  725;  Taylor's  Med.  Jur.  629; 
Combe  on  Mental  Derangement  96,  and  Esqui- 
rol  on  Mental  Maladies  49. 

Actions  Which  Are  Beflex  of  Parent.  —  Thjere 
is  nothing  unreasonable  in  referring  wild, 
furious,  and  unnatural  actions,  not  otherwise 
accounted  for,  to  the  aberrations  of  a  mind  the 
reflex  of  that  of  the  parent.  Murphy  v.  Com., 
92  Ky.  485,  in  which  case  the  court  cited  1  Whar- 
ton &  Stille's  Med.  Jur.,  §  373.  See  also 
People  v.  Smith,  31  Cal.  467,  in  which  case  the 
court  cited  Wharton  &  Stille's  Med.  fur. 
93. 

4.  Insanity  Not  Presumed  to  Have  Iffn  In- 
herited.—  Bradley  v.  Mate,  31  Ind.  4<2,  in 
which  case  it  was  declared  that  the  fact  that 
the  defendant's  mother  and  several  other  rela- 
tives were  insane  was  not  sufficient  of  itself  to 
show  hereditary  insanity  in  the  fam'ly,  and 
was  proper  to  be  considered  by  the  jury  in 
connection  with  ether  testimony.  Murphy  v. 
Com.,  92  Ky.  485;  Baldwin  v.  State,  12  Mo. 
223;  Kern  v.  Kern,  51  N.  J.  Eq.  574,  in  which 
last  case  the  court  refused  to  pnnul  a  mpr- 
riage,  although  it  appeared  that  the  plaintiff's 
father  died  in  an  insane  asylum,  and  that  his 
brother,  while  the  action  was  pending,  was 
confined  in  an  insane  asylum,  it  appearing 
from  other  evidence  that  the  plaintiff  was 
sane. 

5.  Corroboration  of  Other  Evidence  of  Insanity. 

—  McLeod  v.  Slate,  31  Tex.  Ciim.  331.  See 
also  the  title  INSANITY,  vol.  16,  p.  614. 

Where  There  Is  Evidence  of  Sanity.  —  A  tend- 
ency to  a  hereditary  disease  by  no  means  es- 
tablishes its  existence,  not  only  in  the  absence 
of  proof,  but  against  satisfactory  evidence  of 
its  absence.  Mere  conjectures  cannot  be 
allowed  to  overcome  satisfactory  evidence. 
Snow  v.  Benton,  2S  [11.  306. 
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that  other  things  besides  actual  mental  disease  in  the  parents  may  cause  the 
transmission  of  taints  to  their  offspring,  which  result  in  some  cases  in  idiocy 
or  insanity.  The  children  of  habitual  drunkards  are  thought  to  be  much 
more  susceptible  to  mental  disease  than  those  of  persons  whose  habits  have 
b_>en  correct  and  regular,  and  the  medical  opinion  has  been  expressed  that 
the  children  of  those  who  are  married  late  in  life  are  also  more  subject  to 
insanity  than  those  born  under  other  circumstances.1 

Inheritance  of  Disease  Which  Predisposes  to  Insanity.  —  On  a  prosecution  for  murder 
it  is  competent  for  the  prisoner  to  prove  in  aid  and  corroboration  of  other 
proof,  or  of  circumstances  creating  a  presumption  or  tending  to  justify  an 
inference  of  insanity  at  the  time  of  the  commission  of  the  act,  that  he  inher- 
ited a  disease  which  predisposed  him  to  insanity.® 

(3)  Insanity  of  Remote  Ancestors. — The  court  will,  take  judicial  notice  of 
the  fact  that  insanity  in  a  family  may  be  handed  down  by  inheritance  from 
one  generation  to  another,  sometimes  skipping  one  generation  or  more,  and 
manifesting  itself  in  a  later  one;  and  in  order  for  it  to  be  inherited  it  is  not 
always  necessary  that  the  foreparents  should  have  been  actually  insane,  for 
when  the  family  stock  has  suffered  from  epilepsy,  neuralgia,  or  kindred  dis- 
eases, it  may  eventuate  in  insanity  in  following  generations;  indeed,  that  is  the 
tendency.3 

(4)  Temporary  Insanity  of  Ancestor.  —  Where  it  is  sought  to  show  that  the 
testator  was  insane  because  of  the  insanity  of  his  ancestor,  the  ancestor's 
insanity  must  be  shown  to  have  been  such  as  is  capable  of  transmission;  it  is 
not  sufficient  to  show  a  mere  temporary  insanity.4  Thus  it  has  been  held  that 
the  temporary  insanity  of  a  woman  because  of  menstrual  difficulties  incident 
upon  a  change  of  life  is  not  capable  of  being  inherited.5 

(5)  Insanity  of  Collateral  Relatives.  —  On  a  criminal  prosecution  evidence 
of  mental  unsoundness  on  the  part  of  a  brother  or  sister  of  the  defendant  is 
admissible  in  connection  with  other  evidence  tending  to  show  his  insanity,  the 
weight  to  be  given  to  such  evidence  depending  upon  the  particular  case.6 

d.  Particular  Diseases  and  Their  Tendency  to  Produce  Insanity 

—  (l)  In  General  —  Pain,  Sickness,  Nervousness,  Etc.  —  Depression  following  from 
physical  illness  and  pain,  and  such  as  in  all  respects  ordinarily  takes  place 

1.  Insanity  Inherited  from  Sane  Parents. —  policy,  the  insured  having  committed  suicide. 
People  v.  Garbutt,  17  Mich.  9,  97  Am.  Dec.  the  theory  of  the  plaintiff  was  lhat  the  insured 
162,  in  which  case  the  court  cited  Taylor's  was  insane.  To  that  end  the  plaintiff  proved 
Med.  Jur.  629.  that  there  was  a  strain  of  insanity  in  the  fam- 

Violation  of  Physiological  Laws  hy  Parents.—  ily;  lhat  his  great-grandfather  hung  himself 
It  sometimes  occurs  thai,  persons  in  vigorous  while  insane,  and  that  his  grandmother's  sis- 
health  and  correct  habits,  who  have  neverthe-  ter  had  been  confined  in  an  insane  asylum.  In 
less  entered  into  a  marriage  which  violates  view  of  this  and  other  evidence  it  was  held 
soms  physiological  law,  may  become  parents  that  there  was  sufficient  evidence  of  insaniiy 
of  weak  and  diseased  children  oily,  so  that  to  go  to  the  jury. 

insanity  enters  the  family  for  the  first  lime  in  4.  Temporary  Insanity  of  Ancestor  Immaterial. 

the  persons  of  the  children,  but  through  quali-  — Prentis  v.   Bates,  88  Mich.  567,  in  which 

ties  derived  exclusively  from  the  parentage.  case  it  was  held  that  upon  no  sound  principle 

Melanchol  y  examples  of  this  fact  are  presented  could   the    competency   of    the   testator  he 

sonietiinas  in  cases  of  the  intermarriage  of  doubled  because  his  sister  became  insane  frc  m 

near  relatives.    The  reasons  for  this  are  not  disease. 

fully  understood  and   cannot  be  explained.  5.  Insanity  of  Woman  Ercught  On  by  Change  of 

Peoples.  Garbutt,  17  Mich.  9.  97  Am.  Dec.  Life.  —  State  v.  Hockett,  70  Iowa  442,  which 

162.  was  a  prosecution   for   murder.     The  court 

2.  Inheritance  of  Disease  Which  Predisposes  the  held  that  evidence  of  such  temporary  insaniiy 
Defendant  to  Insanity.— Walsh  v.  People,  88  N.  of  the  ancestor  was  exceedingly  remote  and 
Y.  458,  in  which  case  the  defendant  sought  to  unreliable. 

show  that  his  father  was  afflicted  with  epi-  Causes  of  Insanity  Other    than  Hereditary. — 

lepsy.    See  also  infra,  the  next  subdivision.  "  Insanity  arises  from  various  causes.    It  may 

3.  Insanity  of  Remote  Ancestors.  —  Armstrong  be  produced  by  disease;  by  injury;  by  over- 
v.  State.  30  Fla.  170.  work,  mental  or  physical;  by  grief;  by  sudden 

Insanity  of  Great-grandfather.  — In  Meacham  calamity,  etc.    Such  insanity  is  not  heredi- 

•v.  New  York  State  Mut.  Ben.  Assoc.,  120  N.  tary."    Prentis  v.  Bates,  88  Mich.  567. 

Y.  237,  which  was  an  action  on  an  insurance  6.  See  the  title  Insanity,  vol.  16,  p.  613. 
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with  men  possessing  fair  average  mental  powers,  is  not  insanity.' 

(2)  Cancer.  —  It  has  been  held  that  cancer  is  a  disease  which  does  not 
necessarily  impair  the  understanding  even  though  it  has  made  such  inroads 
as  seriously  to  interfere  with  the  speech  and  sight  of  the  patient.2 

(3)  Cerebral  Disease.  —  The  various  diseases  included  in  the  general  term 
"  insanity,"  or  "  mental  derangement,"  may  be  conveniently  arranged  under 
two  divisions  founded  on  two  very  different  conditions  of  the  brain  ;  the  first 
being  a  want  of  its  ordinary  development,  and  the  second  some  lesion  of  its 
structure  subsequent  to  its  development.  In  the  former  of  these  divisions  we 
have  idiocy  and  imbecility,  in  the  latter  mania  and  dementia.3 

(4)  Diabetes.  —  The  mind  is  not  necessarily  impaired  by  diabetes,  but  it 
would  seem  that  this  disease  in  its  last  stages  exhausts  the  system  and  pro- 
duces coma,  and  in  a  case  involving  the  mental  capacity  of  a  testator  who 
executed  a  will  while  dying  of  this  disease  the  question  whether  he  had  suffi- 
cient capacity  to  make  a  will  should  be  submitted  to  the  jury.'1 

(5)  Dropsy.  —  It  has  been  held  that  dropsy  is  a  disease  which  docs  not 
directly  affect,  the  intellect,  and  a  will  made  by  a  person  suffering  from  this 
disease  has  been  upheld  although  the  mind  was  in  some  degiee  enfeebled.5 

(6)  Epilepsy  —  In  General.  — Writers  upon  the  subject  of  medical  juris- 
prudence declare  that  epilepsy  seldom  continues  for  any  length  of  time  with- 
out destroying  the  natural  soundness  of  the  mind  and  rendering  the  patient 
listless  and  forgetful,  indisposed  and  unable  to  think  for  himself,  till  he  yields, 
without  any  will  of  his  own,  to  every  outward  influence,  and  finally  sinks 
into  hopeless  fatuity,  or  becomes  incurably  maniacal.6 

Epilepsy  and  Insanity  Must  Not  Be  Confounded.  —  While  epilepsy  may  bring  on 
insanity  in  a  longer  or  shorter  time,  it  is  not  to  be  treated  as  insanity  itself, 
any  more  than  the  ravings  or  delirium  of  a  fever  or  the  unconsciousness  or 
hallucinations  produced  by  chloroform  or  ether  are  to  be  taken  for  insanity.7 

Incapacity  to  Make  Contract.  —  A  person  who  has  been  subject  to  epileptic  fits 
from  early  youth  may  be  incapable  to  make  contracts. s 

Sanity  Notwithstanding  Epilepsy.  —  It  does  not  necessarily  follow  that  because  a 
person  has  been  afflicted  with  epilepsy  he  is  exempt  from  responsibility  for 
crime ;  arid  where  upon  investigation  of  all  the  facts  and  circumstances  it 
appears  that  the  defendant  had  sufficient  capacity  to  reason  and  to  distinguish 
between  right  and  wrong,  the  court  and  jury  will  be  justified  in  holding  him 
guilty  although  it  appears  that  he  has  suffered  from  many  attacks  of  this 
disease.9 

1.  Pain,  Sickness,  Nervousness,  Etc.  —  Goodwin  4.  Diabetes.  —  Duggan  v.  McBreen,  78  Iowa 
v.  State,  96  Ind.  550.  See  also  Lilly  v.  Wag-  591,  in  which  case  diabetes  was  the  chief 
goner,  27  111.  395;  Cudney  v.  Cudney,  68  N.  cause  of  the  testator's  death,  and  it  appeared 
Y.  148;  McMaster  v.  Scriven,  85  Wis.  162,  39  -that  he  was  also  suffering  from  a  fistula  and 
Am.  St.  Rep.  82S;  Barker  v.  Northern  Pac.  gravel. 

R.  Co.,  65  Fed.  Rep  460.  5.  Dropsy.  —  Newton  v.  Carbery,  5  Cranch 

2.  Cancer.  —  L-uhan  7/.  Udell,  38  Mich.  23S.     (C.  C.)  626. 

which  was  a  bill  to  set  aside  a  deed.  It  ap-  6.  General  Effects  of  Epilepsy  Described.  —  Cor- 
peared  that  the  cancer  had  by  degrees  eaien  bit  v.  Smith,  7  Iowa  60,  71  Am.  Dec.  431.  In 
away  a  part  of  the  grantor's  face,  and  that  he  this  case  the  court  cited  Kay's  Med.  |ur.  of 
suffered  great  pain,  but  nevertheless  the  deed  1  nsanity,  g  379.  See  also  Speedling  v.  Worthy 
was  upheld  because  it  appeared  that  the  grant-      County.  68  Iowa  152. 

or's  understanding  was  not  seriously  impaired.         Medical  Authorities  as  to  Effect  of  Epilepsy. — 

3.  Want  of  Development  and  Causes  Subsequent  See  Raue  on  Pathology  and  Therapeutics  25; 
to  Development.  —  Ray's  Med.  Jur.  of  Insanity,  Blandford  on  Insanity,  c.  8,  which  authorities 
g  52,  which  authority  was  cited  in  Kingsbury  were  cited  by  counsel  in  State  v.  Kelley,  57  N. 
v.  Whitaker,  32  La.  Ann.  1055,  36  Am.  Rep.      H.  549,  a  prosecution  for  making  a  riot. 

278.  In  this  case  the  court  also  cited  Trop-  7.  Epilepsy  and  Insanity  Must  Not  Ee  Con- 
long,  Don.  et  Test.,  vol.  2,  §§  451-7;  Sacase  founded.  —  Per  Stowe,  J.,  .in  Aurentz  v.  Ander- 
La  Folie  Consideree,  p.  16;  Demolombe,  C.  son,  3  Pittsb.  (Pa.)  310,  which  was  a  case 
N.  B.  1.  2.  c.  2.  §  330;  2  Pothier  Ob.,  involving  the  validity  of  a  deed, 
appendix  24;  Hoffbauer,  Med.  Legale;  Paris  8.  Incapacity  to  Make  Contracts.  —  Potter  v. 
&  Fonblanque  Med.  Jur.  r,  302;  LeGrand  de      Woodruff.  92  Mich.  8. 

Saule,  La  Foils.  Casteluan,  Sur  l'lnter-  9.  Sanity  Notwithstanding  Epilepsy.— Fogarty 
diction  des  Alienes;  Maygorri's  Institutizioni.      v.  State,  80  Ga.  450. 
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Insanity  Only  Temporary.  —  It  is  only  at  times  that  epileptics  are  unconscious 
or  irresponsible ;  that  is  when  the  disease  breaks  out  into  what  is  known  as 
epileptic  furor,  which  may  come  without  special  warning,  and  after  a  brief 
period  pass  away.1 

Epilepsy  of  Ancestors.  —  On  a  prosecution  for  murder  it  is  not  sufficient  to 
show  that  the  defendant's  father  was  an  epileptic,  but  in  order  to  make  such 
evidence  relevant  it  must  be  shown  that  epilepsy  is  a  disease  which  affects  the 
mind  or  produces  insanity,  or  that  it  is  hereditary,  and  these  are  matters  of 
fact  to  be  proved  by  medical  experts  and  cannot  be  inferred  by  the  jury." 

Medical  History  of  Family.  —  It  would  seem  that  hereditary  predisposition  is  a 
great  cause  of  epilepsy,  and  on  a  prosecution  for  murder  a  medical  history  of  the 
family  as  related  by  physicians,  exhibiting  a  record  of  cerebral  disease  resulting 
from  epilepsy,  is  all  important.3 

Duration  and  Characteristics  of  Paroxysms,  Etc.  —  Epilepsy  is  a  disease  of  the 
brain,  idiopathic  or  symptomatic,  spontaneous  or  accidental,  and  occurs  in 
paroxysms,  with  uncertain  intervals  between.  These  paroxysms  are  charac- 
terized by  loss  of  consciousness,  and  by  convulsive  motion  of  the  muscles. 
Frequently  the  fit  attacks  suddenly,  at  other  times  it  is  preceded  by  indis- 
position, vertigo, .  and  stupor.  At  times,  before  the  loss  of  consciousness 
occurs,  a  sensation  of  cold  vapor  is  felt,  hence  called  aura  cpileptica.  The 
ordinary  duration  of  a  fit  is  from  five  to  twenty  minutes.  Sometimes  it  goes 
off  in  a  few  seconds,  at  other  times  it  is  protracted  for  hours.4 

View  that  Epilepsy  Generally  Though  Not  Invariably  Tends  to  Produce  Imbecility.  - —  Though 
the  general  course  of  epilepsy  is  towards  imbecility  it  is  not  always  so,  and 
epileptics  occasionally  reach  old  age  without  any  material  impairment  of 
their  mental  faculties.3 

Testimony  of  Medical  Experts  as  to  Effect  of  Epilepsy.  — Where  on  a  criminal  prosecu- 
tion there  is  evidence  tending  to  show  that  the  defendant  has  been  afflicted 
from  childhood  with  epilepsy,  it  is  competent  to  introduce  the  testimony  of 
medical  experts  to  the  effect  that  this  disease  often  produces  momentary 
irresponsibility.6 

Testamentary  Capacity  Notwithstanding  Epi-  310.  in  which  case  the  court  cited  Dunglison's 
lepsy.  —  Banks  v.  Goodfellow,  L.  R.  5  Q  B.      Medical  Dictionary. 

54g.  5.  View  that  Epilepsy  Generally  Though  Not  In- 

1.  Insanity  Only  Temporary.  —  Per  Andrews,      variably  Tends  to  Produce  Imbecility.  —  Aurentz 

}.,  in  People  v.  r\aib?r,  115  N.  Y.  475.  v,  Ande-son,  3  Fittsb.  (Pa.)  310,  in  which  case 

Presumption  ot  Responsibility  During  Intervals  the  court  quoted  1  Wood's  Pr.  of  Med.  74S. 
of  Attacks.  —  Com.  v.  Winnemore,  1  Brews.  General  Course  of  Deterioration.  —  The  course 
(Pa.)  356,  which  was  a  prosecution  for  m  urder.  of  epilepsy  is  generally  one  of  deterioration. 
The  court  cited  Wharton  &  StilI6's  Med.  Jur.,  The  brain  appears  to  be  gradually  more  and 
§  144  In  this  case  the  defendant  was  con-  more  deranged  in  its  functions,  in  the  inter- 
victed  and  executed.  vals  of  attack.    The  memory  and  intellectual 

Criminal  Eesponsibility  Immediately  Before  and  powers,  in  general,  become  enfeebled.  Some- 
After  Attacks. — -It  has  been  said  that  it  is  un-  times  positive  mania  ensues,  ending  in  de- 
just  to  throw  upon  persons  thus  affected  all  mentia.  Sometimes  the  mental  disorder  has 
the  responsibility  of  actions  which  they  may,  the  character  of  debility  from  the  commence- 
commit  immediately  before  or  after  an  attack,  ment  of  the  process  of  deterioration.  In  rare 
for  authors  are  agreed  that  whether  these  at-  instances  an  increased  intellectual  impairment 
tacks  occur  frequently  or  rarely,  the  mind  1  may  be  seen  after  each  paroxysm ;  much  more 
never  fully  recovers  all  its  power.  Wharton  frequently  it  is  very  gradual,  and  the  effect  is 
&  Stille's  Med.  Jur.,  §  T44,  which  authority  rendered  striking  only  by  comparing  distinct 
was  quoted  in  Com.  v.  Winnemore,  1  Brews.  points  of  time.  2  Wood's  Pr.  of  Med.  74S, 
(Pa.)  356.  quoted  in  Aurentz  v.  Anderson,  3  Pittsb.  (Pa.) 

2.  Epilepsy  of  Ancestor.  —  Walsh  v.  People,  88  310,  which  was  a  case  involving  the  validity 
N.  Y.  458.  of  a  will. 

3.  Medical  History  of  Family.  —  People  v.  Epilepsy  at  Advanced  Age  Accompanied  by 
Barber,  115  N.  Y.  475.  -  Pneumonia.  —  Brown  v.  Riggin.  0,4  111.  560. 

Effects  upon  Exterior  —  Change  of  Features,  C.  Testimony  of  Medical  Experts  as  to  Effect  of 
Gait,  etc.  —  Aurentz  v.  Anderson,  3  Pittsb.  (Pa.)  Epilepsy.  —  State  v.  Townsend,  66  Iowa  741,  in 
310,  in  which  case  the  court  quoted  2  Wood's  which  case  the  homicide  was  committed  with- 
Pr.  of  Med  748.  out  any  reasonable  ground  of  provocation.  It 

4.  Duration  and  Characteristics  of  Paroxysms,  appeared  that  the  defendant  had  always  been 
etc.  —  Aurentz  v.  Anderson,  3  Pittsb.  (Pa.)     regarded  as  a  young  man  of  good  character 
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(7)  Erysipelas.  —  Erysipelas  is  often  preceded,  or  attended,  or  succeeded 
by  delirium  ;  it  is  apt  to  affect  the  brain,  and  the  inflammation  or  oppression  of 
the  brain  is  known  either  by  delirium  with  a  quick  pulse  or  by  stupor  and  slow 
respiration  with  a  slow  pulse.1 

(8)  Fits.  —  On  a  criminal  prosecution  the  fact  that  the  defendant  had  fits 
in  his  early  youth  is  proper  to  be  considered.* 

(9)  Hydrocephalus.  —  ft  has  been  declared  that  hydrocephalus  or  an  effu- 
sion of  water  pressing  upon  the  brain  is  an  affliction  which  is  eminently  calcu- 
lated to  produce  mental  imbecility  or  mental  incapacity.3 

(10)  Meningitis.  — Insanity  may  result  from  meningitis  and  disease  of  the 
spinal  cord,  especially  where  it  appears  that  there  is  chronic  inflammation  of 
the  meninges  or  lining  membranes  of  the  brain.4 

(i  i)  Paralysis  —  (a)  Expert  Testimony  as  to  Effect  of  Paralysis.  —  On  an  issue  of 
insanity  the  testimony  of  an  expert  that  paralysis  has  a  tendency  to  impair 
the  mind  of  an  old  person  is  admissible.5 

(b)  Where  Paralysis  Is  Not  Attended  by  Apoplexy.  —  Paralysis  <S  sometimes  a  cause 
of  mental  derangement,  and  frequently  it  is  not.  If  it  is  attended  by  apoplexy 
or  an  affection  of  the  nerves  it  necessarily  affects  the  mind ;  but  it  frequently 
affects  the  muscles  only,  thereby  producing  bodily  infirmity  alone  and  leaving 
the  mind  unimpaired.0 

(c)  Hemiplegia.  —  In  a  few  cases  the  courts  have  been  called  upon  to  consider 
the  effects  of  hemiplegia,  which  is  paralysis  that  affects  a  portion  of  the 
body  only.  .  It  has  been  said  that  this  is  a  brain  disease,  usually  caused  by  a 
tumor  pressing  upon  the  brain,  but  that  it  may  also  be  produced  by  a  blow, 


and  amiable  disposition,  and  thai  before  the 
commission  of  the  alleged  offense  he  had 
never  been  regarded  as  insane.  A  judgment 
of  conviction  was  set  aside  because  the  court 
gave  the  jury  an  instruction  which  did  not 
require  them  to  attach  sufficient  importance  to 
the  testimony  of  medical  experts  as  to  the 
effect  of  epilepsy.  See  also  Colee  v.  State,  75 
Ind.  511;  Guetig  v.  State,  63  Ind.  278:  Rus- 
sell v.  State,  53  Miss.  368;  Walsh  v.  People,  88 
N.  Y.  458. 

Nocturnal  Epilepsy.  —  In  People  v.  Barber, 
T15  N.  Y.  475,  which  was  a  prosecution  for 
murder,  persons  with  whom  the  defendant  had 
lived  testified  to  various  circumstances —  ihe 
condition  of  his  bed,  incontinence  of  urine, 
and  other  facts  which  experts  testified  were 
indications  of  epilepsy.  The  testimony  is  set 
forth  at  large  in  the  report  of  the  case. 

1.  Erysipelas.  —  Owings's  Case,  1  Bland 
(Md.)  370,  17  Am.  Dec.  311,  in  which  case  a 
deed  was  set  side.  Chancellor  Bland  declared 
that,  sometimes  when  the  delirium  is  not  com- 
plete a  new  face  and  louder  voice  will  stimu- 
late the  patient  to  attend  for  a  few  moments, 
and  that  he  then  relapses;  and  that  a  glaring 
light,  loud  noises,  and  company  increase  the 
irritation  and  aggravate  the  delirium.  Citing 
2  Zoonomia,  cl.  2,  1,  3,  2;  and  Rees's  Cyclo., 
verb.  Delirium. 

2.  Fits.  —  State  v  Bryant,  93  Mo.  273.  See 
also  supra,  this  subdivision,  Epilepsy. 

Fits  While  Teething.  —  In  State  v.  Hockett, 
70  Iowa  442,  which  was  a  prosecution  for  mur- 
der, the  defendant,  in  order  to  support  his 
theory  of  insanity,  introduced  evidence  that 
when  he  was  about  three  years  old  he  had  fits 
while  teething,  and  the  court  declared  that  this 
evidence  was  exceedingly  remote. 

3.  Hydrocephalus.  —  Griffin  v.  Griffin,  R.  M. 


Charlt.  (Ga.)  217,  in  which  case  probate  of  a 
will  was  refused  because  of  the  testator's  men- 
tal incapacity.  It  appeared  that  the  illness 
of  the  testator  came  on  by  a  sudden  and 
violent  attack  of  apoplexy,  after  which  he  had 
an  attack  of  palsy,  terminating  in  dropsy. 
See  also  infra,  this  subdivision,  Meningitis. 

4.  Meningitis.  —  Tiffany  v.  Tiffany,  84  Iowa 
122,  which  was  an  action  for  divorce;  Hall  v, 
Unger,  2  Abb.  (U.  S.)  507,  in  which  case  a 
power  of  attorney  was  declared  void  because 
it  was  executed  while  the  maker  was  suffering 
from  meningitis.  See  also  John  Hancock 
Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 

Insanity  Resulting  from  Diseased  Brain  or  Nerv- 
ous System.  —  Most,  if  not  all,  cases  of  insanity 
are  the  result  of  disease  either  of  the  brain  or 
nervous  system,  and  such  disease  may  in 
many  instances  be  caused  by  accident;  but 
what  phase  of  insanity  the  diseased  mental 
condition  may  assume  it  is  impossible  to  tell, 
or  to  what  antecedent  causes  it  may  be  due. 
Streeter  v.  Western  Union  Mut.  L.,  etc.,  Soc, 
65  Mich.  199. 

5.  Paralysis  —  Expert  Testimony  as  to  Effect  of 
Paralysis.  —  Lord      Beard,  79  N.  Car.  5. 

Paralysis  as  Affecting  Ability  to  Make  a  Peed. 

—  Kroenung  v.  Goehii,  U2  Mo.  641. 
G.  Where  Paralysis  Is  Not  Attended  by  Epilepsy. 

—  Hoge  v.  Fisher,  Pet.  (C.  C.)  163,  in  which 
case  the  court  refused  to  avoid  a  deed  on  the 
ground  that  the  grantor  was  insane;  Wash- 
ington, J.,  declaring  that  where  the  patient 
survives  a  stroke  of  paralysis  for  any  con- 
siderable length  of  time  it  may  in  general  be 
concluded  that  the  paralysis  affected  his  body 
onlv. 

Temporary  or  Recurrent  Insanity  Produced  by 
Paralysis  or  Epilepsy.  —  Ford  v.  State,  73  Miss. 
734- 
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or  indeed  by  anything  that  causes  an  undue  pressure  on  the  brain.1 

(12)  Pneumonia.  —  A  person  while  dying  of  pneumonia  may  have  sufficient 
mental  capacity  to  make  a  will.2 

(13)  Prolapsus  Uteri.  —  It  has  been  declared  that  prolapsus  uteri  is  a  dis- 
ease which  when  it  becomes  chronic  always  more  or  less  affects  the  mind.3 

(14)  Softening  of  the  Brain.  —  It  has  been  held,  that  one  who  by  reason  of 
the  softening  of  his  brain  has  nearly  lost  his  memory  and  mental  faculties  has 
not  testamentary  capacity,4  but  a  person  suffering  from  softening  of  the  brain 
may  have  a  clear  mind  at  intervals,  and  acts  done  during  such  intervals  will 
be  upheld.5 

(15)  Somnambulism. — Most  modern  medico-legal  writers  recognize  a  species 
of  mental  unsoundness  connected  with  sleep,  which  they  commonly  treat 
under  the  general  head  of  somnambulism,  and  the  writings  of  medico-legal 
authors  contain  accounts  of  many  well-authenticated  cases  in  which  homicides 
have  been  committed  while  the  perpetrator  was  either  asleep  or  just  being 
aroused  from  sleep.  It  has  been  held  that  on  a  prosecution  for  murder  the 
defendant  should  be  permitted  to  prove  that  he  has  from  infancy  been  afflicted 
with  somnolentia  or  somnambulism. 6 

(16)  Sunstroke. — Cases  are  not  wanting  in  which  it  has  been  held  that 
insanity  was  produced  by  sunstroke;  7  but  a  want  of  criminal  responsibility  is 
not  to  be  inferred  from  the  single  fact  that  the  defendant  has  suffered  from 
sunstroke.8 


1.  Want  of  Testamentary  Capacity  Because  of 
Hemiplegia. —  Delaneld  v.  Parish,  25  N.  Y.  9, 
in  which  case  it  appeared  that  the  testator's 
want  of  mental  capacity  resulted  from  a  sud- 
den apoplectic  stroke  which  produced  hemi- 
plegia.  His  brain  was  so  seriously  affected 
that  he  was  immediately  reduced  to  a  state  of 
idiotic  dementia,  from  which  mental  condition 
he  never  recovered 

Causes  and  Symptom3  of  Hemiplegia.  —  Baugh- 
man  v.  Baughman,  32  Kan.  538,  which  was  a 
case  involving  the  validity  of  a  marriage. 
The  tiiai  court  held  that  the  marriage  was 
void,  but  on  appeal  there  was  a  reversal  be- 
cause of  errors  committed  on  the  trial. 

A  Testator  May  Have  Sufficient  Mind  Notwith- 
standing Hemiplegia  where  it  clearly  appears 
from  the  testimony  that  his  mind  was  not 
impaired.  Mclntire  v.  McConn,  28  Iowa 
480. 

2.  Pneumonia.  —  McHugh  v.  Fitzgerald,  103 
Mich.  2r,  in  which  case  the  will  was  sustained 
upon  the  testimony  of  the  attending  phy- 
sicians and  a  lay  witness  that  the  testatrix 
answered  all  the  questions  intelligently  and 
seemed  to  appreciate  what  she  was  doing. 

3.  Prolapsus  Uteri.  —  Cole  v.  Cole,  5  Sneed 
(Tenn.)  57,  70  Am.  Dec.  275,  which  was  a  suit 
to  avoid  a  marriage.  It  was  declared  in  this 
case,  notwithstanding  the  fact  that  the  defend- 
ant's wife  was  subject  to  delusions  in  the  par- 
oxysms of  her  physical  disease,  that  the  mar- 
riage was  valid. 

4.  Softening  of  the  Brain.  —  Holden  v.  Mead- 
ows, 31  Wis.  284. 

5.  Sanity  During  Intervals  Between  Attacks  of 
Nervous  Prostration. —  Where  the  question  is 
one  of  testamentary  capacity,  and  it  appears 
that  the  testator  was  quite  infirm,  because  the 
process  of  softening  of  his  brain  had  been 
going  on  several  years,  and  that  at  times 
he  suffered  from  severe  nervous  prostration, 
but  that  in  the  intervals  between  such  attacks 


his  mind  was  reasonably  clear,  the  will,  hav- 
ing been  executed  during  one  of  such  intervals 
of  mental  capacity,  should  be  sustained.  Sil- 
verthorn's  Will,  68  Wis.  372. 

6.  Somnambulism.  —  Fain  v.  Com.,  78  Ky.  183, 
39  Am.  Rep.  213,  in  which  case  the  court  cited 
Ray's  Med.  Jur.  of  Insanity,  6§  495,  508; 
Wharton  &  Slille's  Med.  }ur.,  §  149  et  seq.; 
Taylor's  Med.  Jur.,  p.  176;  Browne's  Med.  Jur. 
of  Insanity,  §  338  ;  and  further  said  :  "We  are 
not  under  the  necessity  of  relying  wholly  upon 
writers  on  medical  jurisprudence  as  authority 
upon  this  point.  Ii  is  one  of  the  fundamental 
principles  of  the  criminal  law  that  there  can 
be  no  criminality  in  the  absence  of  criminal 
intention;  and  when  we  ascertain  from  medi- 
cal experts  or  otherwise  that  there  is  such  a 
thing  in  nature  as  somnolentia  and  somnam- 
bulism, the  task  of  the  jurist  is  endtd,  so  far 
as  relates  to  the  right  of  one  accused  of  crime 
to  offer  evidence  conducing  to  prove  that  he 
committed  the  act  imputed  to  him  as  a  crime 
while  in  a  paroxysm  of  somnolentia  or  som- 
nambulism. " 

Acts  Done  During  Paroxysms. —  "As  the 
somnambulist  does  not  enjoy  the  free  and 
rational  exercise  of  hit  understanding,  and  is 
more  or  less  unconscious  of  his  outward  rela- 
tions, none  of  his  acts  during  the  paroxysms 
can  rightfully  be  imputed  to  him  as  crimes." 
Ray's  Med.  Jur.  of  Insanity,  §  508,  which 
authority  was  quoted  with  apfroz-al  in  Fain  v. 
Com.,  78  Ky.  183,  39  Am.  Rep.  213. 

7.  Insanity  Caused  by  Sunstroke.  —  Edge  v. 
Edge,  38  N.  J.  Eq.  211,  which  was  a  case  in- 
volving the  capacity  of  a  testator.  See  also 
Ballantine  v.  Proudfoot,  62  Wis.  216. 

8.  Criminal  Responsibility  Notwithstanding 
Sunstroke.  —  People  v.  Schuyler,  106  X.  Y.  298, 
in  which  case  it  appeared  that  the  defendant, 
when  he  was  eleven  years  of  age,  had  a  sun- 
stroke, from  the  effect  of  which  he  was  confined 
to  his  bed  for  several  days,  and  that  ever  since 
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(17)  Typhoid  Fever.  —  Although  it  would  seem  that  a  person  dyin^  of 
typhoid  fever  sleeps  a  great  deal,  he  may  nevertheless  while  dying  of  this 
disease  have  sufficient  mental  capacity  to  make  a  will.1 

(18)  Urcemia.  —  A  diseased  condition  of  the  brain  and  its  membranes,  to 
such  an  extent  as  to  produce  insanity,  may,  it  would  seem,  be  caused  by 
uraemic  poisoning,  which  is  produced  by  an  accumulation  in  the  blood  of  the 
principles  of  the  urine  where  the  kidneys  and  bladder  do  not  properly  perform 
their  functions.2 

Occasional  Consciousness  While  in  Ursemic  Condition.  —  Where  coma  is  caused  by 
uraemic  poisoning  tlie  patient  may  have  intervals  of  consciousness,  and  in  a 
case  involving  the  validity  of  a  will  it  is  necessary  to  inquire  whether  or  not 
the  will  was  executed  during  one  of  such  intervals.3 

e.  Physical  Infirmities  and  Weakness,  and  Personal  Injuries  — 
—  (1)  In  General.  —  It  is  well  settled  that  the  mental  condition  may  be 
affected  by  the  physical  condition. 1 

(2)  Physical  Weakness.  —  Pliysical  weakness,  nervousness,  and  reserve  are 
not  in  themselves  causes  or  indications  of  insanity.8 

(3)  Blows  on  the  Head.  —  A  mere  blow,  whether  upon  the  head  01  any 
other  part  of  the  body,  nothing  appearing  to  show  its  severity  or  any  other 
physical  consequence  from  it,  is   not  to  be   presumed  to  have  produced 


the  sunstroke  he  had  suffered  severe  headaches 
which  caused  intense  pain  and  produced  great 
pallor. 

1.  Typhoid  Fever. —  Hall  v.  Hall,  18  Ga.  40, 
in  which  case  a  will  was  upheld  because  of 
evidence  that  although  the  testator  wis  in  a 
sinking  and  dying  condition  his  attention  was 
arrested  and  given  to  the  purpose  of  making 
his  will,  and  that  his  mind  acted  definitely  and 
wilh  discriminating  judgment. 

Delirious  Condition  Produced  hy  Typhoid-Mala- 
rial Fever. —  In  Lenhard  v.  Lenhard,  59  Wis. 
60,  a  deed  made  by  the  grantor  about  f  ^arteen 
hours  before  her  death  from  typhoid-malarial 
fever  was  set  aside  because  of  her  utter  un- 
consciousness and  incapacity  at  the  time  of  its 
execution.  Four  days  prior  to  her  death,  and 
after  she  had  been  sick  about  ten  days,  her 
condition  was  described  as  follows:  "  Her  tem- 
perature was  one  hundred  and  four  to  one 
hundred  and  five,  pulse  one  hundred  and  ten 
to  one  hundred  and  twenty,  tongue  dry  and 
incrusted  with  a  brown  coating,  urine  highly 
coloied,  and  her  spleen  enlarged,  and  with 
tympanitis  of  the  abdomen,  and  her  mind 
wandering  and  delirious,  and  she  was  drowsy 
and  difficult  to  be  aroused." 

2.  Uraemia.  —  Gridley  v.  Boggs,  62  Cal.  igo, 
which  was  a  suit  for  the  rescission  of  a  deed. 
In  this  case  will  be  found  an  interesting  ac- 
count of  a  post-mortem  examination  of  the 
body  of  the  grantor.  The  medical  expetts 
disagreed  as  to  whether  the  grantor  was 
mentally  unsound,  and  there  was  a  finding  for 
the  defendant. 

3.  Occasional  Consciousness  While  in  Uraemic 
Condition.  —  Hammond  v.  Dike,  42  Minn.  273, 
18  5m.  St.  Rep.  503.  in  which  case  a  judgment 
refusing  to  admit  the  will  to  probate  was  re- 
versed because  the  court  rejected  evidence 
that  a  short  time  before  the  testator  was  taken 
sick  he  had  expressed  an  iniention  to  make 
such  a  will  as  he  did  in  fact  make,  and  be- 
cause it  appeared  thai  the  will  was  executed 
during  an  interval  of  consciousness.  There 
was  expert  testimony  that  it  is  not  unusual  in 


ura?mic  conditions  for  patients  to  arouse  to  a 
sound  mental  condition. 

4.  Physical  Infirmities  and  Injuries.  —  Whit- 
man v.  Morey,  63  N.  H.  448,  in  which  rase  the 
question  was  one  of  testamentary  capacity. 

Bodily  Deformity  from  Infancy  ■ —  Lack  of  Mental 
Development.  —  Even  though  a  person  may 
have  been  deformed  from  infancy,  and  may 
never  have  been  sent  to  school,  and  may  have 
avoided  the  company  of  strangers,  and  suf- 
fered from  fits,  she  may  have  testamentary 
capacity.  It  is  sufficient  if  il  appears  "  that 
she  had  common  sense,  and  that  her  intellect 
was  of  the  common  order  of  females."  How- 
ard's Will,  5  T.  B.  Mon.  (Ky.)  igg,  17  Am. 
Dec.  60, 

Injuries  Occasioned  by  Fall.  —  In  Bever  v. 
Spangler,  93  Iowa  576,  it  was  held  that  the  tes- 
tator did  not  have  testamentary  capacity.  Im- 
portance was  attached  to  the  fact  that  prior  to 
the  making  of  the  will  the  testator,  when  at 
the  age  of  sixty-four,  fell  from  a  stcpladder 
and  received  injuries  which  confined  him  10 
his  bed  for  a  week  or  mote,  after  which  he 
appeared  to  be  "  flighty  "  or  "  out  of  his 
head  "  and  gradually  withdrew  from  active 
business  affairs,  and  showed  signs  of  physical 
weakness,  and  suffered  from  want  of  memory. 

Sore  Leg.  —  Bodily  infirmities,  for  example  a 
sore  leg,  are  not  such  as  to  disqualify  a  person 
for  making  a  will.  Thomas  v.  Stump,  62  Mo. 
275- 

5.  Physical  Weakness.  —  Hoban  v.  Fiquette, 
52  Mich.  346,  in  which  case  it  was  declared 
that  disinclination  10  make  use  of  the  pen  was 
not  inconsistent  with  sanitv. 

Physical  Infirmity  Is  Not  Conclusive  as  to  Want 
of  Mental  Capacity.  —  The  circumstance  that  a 
grantor  or  testator  is  of  advanced  age,  very  in- 
firm physicallv,  and  somewhat  enfeebled  in 
mind,  is  not  conclusive  of  his  incapacity  to 
dispose  of  his  property;  if  he  has  capacity  to 
comprehend  and  act  rationally  in  the  transac- 
tion in  which  he  is  engaged,  it  is  sufficient. 
Burt  v.  Quisenberry,  132  111.  3S5,  which  was 
a  case  involving  the  validity  of  a  deed. 
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insanity;  1  but  it  is  well  recognized  that  one  of  the  physical  causes  of  insanity 
may  be  a  severe  injury  to  the  head  from  blows,  causing  concussion  of  the 
brain,8  and  in  criminal  prosecutions  evidence  that  the  defendant  prior  to  the 
commission  of  the  offense  received  a  severe  injury  to  his  skull  is,  it  would 
seem,  always  admissible,  especially  where  it  is  shown  in  connection  with  such 
evidence  that  the  subsequent  conduct  and  appearance  of  the  defendant  evinced 
that  his  mind  was  weakened  and  diseased.3 

Temporary  Insanity  Immediately  Following  Infliction  of  Blow.  —  W  here  on  a  prosecu- 
tion for  murder  the  theory  of  the  defendant  is  that  immediately  upon  the 
infliction  of  the  blow  upon  his  head  he  became  dazed  and  crazed,  so  as  not 
to  be  accountable  for  his  subsequent  acts,  it  must  appear,  in  order  to  author- 
ize an  acquittal,  that  his  mind  was  so  affected  that  he  did  not  know  right  from 
wrong,  and  did  not  know  the  nature  of  the  act  he  was  committing.4 

/.  Use  of  Alcohol,  Drugs,  and  Opiates  —  (i)  Alcoholism  —  Distinction 

Between  Intoxication  and  Ordinary  Lunacy.  —  Incapacity  arising    from  intoxication 

differs  from  ordinary  lunacy  in  this,  that  the  effects  of  drunkenness  subsist 
only  while  the  cause,  the  excitement,  visibly  lasts.  There  is  scarcely  such  a 
thing  as  latent  inebriety;  so  that  a  case  of  incapacity  from  mere  drunkenness, 
the  man  being  capable  to  all  outward  appearance,  can  hardly  arise.  Conse- 
quently, in  cases  of  this  description,  all  that  is  required  to  be  shown  is  the 
absence  of  such  excitement  at  the  time  of  the  act  done  as  would  vitiate  it; 
for,  under  a  slight  degree  of  excitement  from  liquor,  the  memory  and  under- 
standing may  be  as  correct  as  in  the  total  absence  of  any  exciting  cause.5 

There  Are  Two  Kinds  of  Insanity  Produced  by  Alcoholism,  it  has  been  said,  to  wit, 
delirium  tremens  and  temporary  insanity.  Delirium  tremens  is  caused  by 
the  breaking  down  of  the  person's  system  by  long-continued  or  habitual 
drunkenness,  and  frequently  by  abstinence  from  drink  after  a  long  debauch. 
This  is  what  is  called  settled  insanity,  to  distinguish  it  from  temporary  insan- 
ity, or  ordinary  drunkenness  directly  resulting  from  drink.6 

Delirium  Tremens  or  Mania  a  Potu.  — -The  law  recognizes  the  existence  of  a  foim 
of  diseased  mind  known  as  delirium  tremens,  or  mania  a  polu,  induced  by  the 
excessive  use  of  intoxicating  liquor.  This  mental  disturbance  commonly 
occurs  in  habitual  drinkers  after  a  few  days  of  total  abstinence  from  spirituous 
liquors,  although  it  has  been  declared  that  it  may  be  the  immediate  effect  of 


1.  Blow  on  the  Head. — McAllister  v.  Territory, 
i  Wash.  Ter.  360,  in  which  case  the  defendant 
was  convicted  of  murder  notwithstanding'  evi- 
dence 1  hat  he  had  been  struck  on  the  forehead 
with  a  beer  mug. 

2.  Concussion  of  the  Brain.  —  Ki'.gore  v.  Cross, 
1  Fed.  Rep.  578,  which  was  a  suit  to  avoid  a 
contract.  See  also  Rex  v.  Hadfield,  27  How. 
St.  Tr.  1281,  in  which  case  the  defendant  was 
acquitted  of  treason. 

3.  Appearance  and  Subsequent  Conduct  After  In- 
jury to  Skull. —  People  v.  Wood,  126  N.  Y. 
249- 

Sanity  Notwithstanding  Blows  on  the  Head.  — 

In  each  of  the  following  cases  the  defendant 
was  convicted  of  murder  notwithstanding  evi- 
dence as  to  injuries  to  his  head:  Williams  v. 
State,  50  Ark.  511 ;  People  v.  Schuyler,  106  N. 
Y.  298;  People  v.  Mills.  08  N.  Y.  176. 

4.  Temporary  Insanity  Immediately  Following 
Infliction  of  Blow.  —  People  v.  Johnson,  139  N. 
Y.  358. 

Moral  Causes  Operating  upon  Mind  Previously 
Weakened  by  Blow  on  the  Head.  —  It  is  not  dis- 
puted that  on  a  prosecution  for  murder,  a  fall 
on  the  head,  a  physical  injury  to  the  brain,  or 
other  physical  and  sufficient  cause  for  insanity 


can  te  proved ;  but  the  defense  is  not  confined 
to  proof  of  the  condition  of  the  mind  of  the 
defendant  at  the  time  when  he  struck  the  blow 
or  fired  the  shot,  and  in  addition  to  showing 
injuries  to  the  head  he  has  the  right  to  prove  a 
moral  cause  which  might  result  in  insanity. 
People  v.  V.'ood,  126  N.  Y.  249. 

Effect  of  Blow  upon  Defendant  Who  Has  Been 
Drinking.  —  In  Leggett  v.  State,  21  Tex.  App. 
3S4,  which  was  a  prosecution  for  murder,  it 
appeared  that  the  defendant  had  been  drink- 
ing, but  not  enough  to  make  him  drunk, 
and  that  immediately  before  the  killing  he 
received  a  biow  upon  the  head.  It  was  held 
that  if  the  defendant  at  the  time  of  the  kill- 
ing was  intoxicated,  and  if  his  intoxication 
was  produced  by  the  blow  and  the  drink  com- 
bined, the  intoxication  should  not  be  regarded 
as  voluntary  intoxication,  and  he  should  be 
found  not  guilty.  Citing  Browne's  Med.  Jur. 
(2d  ed.)  370. 

5.  Alcoholism  —  Distinction  Between  Intoxica- 
tion and  Ordinary  Lunacy.  —  Peck  v.  Cary,  27 
N.  Y.  9  S4  Am.  Dec.  220,  quoting  Shelf ord  on 
Lunacy  304. 

6.  Two  Forms  of  Insanity  Produced  by  Alcohol- 
ism. —  Evers  v.  State,  31  Tex.  Crim.  31S. 
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Causes  of  Insanity. 


an  excess,  or  series  of  excesses,  in  those  who  are  not  habitually  intemperate 
as  well  as  in  those  who  are.1 

Delirium  Tremens  Not  Necessarily  Result  of  Abstinence.  —  Though  usually  delirium 
tremens  occurs  in  an  habitual  drinker  after  a  few  days'  abstinence  from  spiritu- 
ous liquors,  it  may  result  directly  and  immediately  from  drunkenness  without 
any  abstinence.3 

Symptoms  of  Delirium  Tremens.  —  Delirium  tremens  at  its  approach  is  generally 
attended,  amongst  other  symptoms,  with  disturbed  sleep  and  impaired  appetite  ; 
after  the  symptoms  have  continued  for  two  or  three  days  they  increase  in 
severity;  the  patient  ceases  to  sleep  altogether,  and  soon  becomes  delirious. 
At  first,  the  delirium  is  not  constant;  the  mind  wandering  during  the  night, 
but  during  the  day,  when  its  attention  is  fixed,  capable  of  rational  discourse. 
It  is  not  long,  however,  before  delirium  becomes  constant,  and  constitutes 
the  most  prominent  feature  of  the  disease.  This  state  of  wakefulness  and 
delirium  continues  three  or  four  days,  when,  if  the  patient  recovers,  it  is 
succeeded  by  sleep,  which  at  first  appears  in  uneasy  and  irregular  naps,  and 
lastly,  in  long,  sound,  and  refreshing  slumbers.3 

Insanity  Caused  by  Habitual  Drunkenness.  —  It  is  well  settled  that  long-COlltinued 
habits  of  intemperance  may  gradually  impair  the  mind  and  destroy  the 
memory  and  other  faculties,  so  as  to  produce  such  insanity  as  will  render  the 
subject  irresponsible  for  crime  and  incapable  of  making  a  contract  or  a  will.4 


1.  Delirium  Tremens  or  Mania  a  Potu.  —  Ray's 
Med.  J  nr.  of  Insanity,  §  54<j,  which  authority 
was  quoted  in  Knickerbocker  L.  Ins.  Co.  v, 
Foley,  105  U.  S.  350;  1  Wharton  &  Stille's 
Med.  Jur.  202,  which  authority  was  quoted  in 
Erwin  v.  State,  ro  Tex.  App.  700.  See  also  as 
to  the  causes,  symptoms,  and  legal  effect:;  of 
delirium  tremens,  U.  S.  v.  McGlue,  1  Curt. 
(U.S.)  r;  Stale  v.  Hurley,  Houst.  Crim.  Cas. 
(Del.)  28;  State  v.  Dillahunt,  3  Harr.  (Del.)  551; 
Carter  v.  State,  12  Tex.  500,  62  Am.  Dec.  539. 

Insanity  Caused  by  Abstinence  from  Intoxicating 
Liquor. —  In  U.  S.  v.  Drew,  5  Mason  (U.  S.) 
28,  which  was  a  prosecution  for  murder.  Story, 
J...  said:  "  Had  the  crime  been  committed 
while  Drew  was  in  a  fit  of  intoxication,  he, 
would  have  been  liable  to  be  convicted  of 
murder.  As  he  was  not  then  intoxicated,  but 
merely  insane  from  an  abstinence  from  liquor, 
he  cannot  be  pronounced  guilty  of  the  offense. 
The  law  looks  to  the  immediate  and  not  to 
the  remote  cause;  to  the  actual  slate  of  the 
party,  and  not  to  the  causes  which  remotely 
produced  it.  Many  species  of  insanity  arise 
remotely  from  what  in  a  moral  view  is  a  crim- 
inal neglect  or  fault  of  the  parly,  as  from  re- 
ligions melancholy,  undue  exposure,  extrava- 
gant pride,  ambition,  etc." 

2.  Delirium  Tremens  Not  Necessarily  Result  of 
Abstinence.  —  Erwin  v.  State,  10  Tex.  App. 
700,  in  which  case  the  court  cited  1  Wharton  & 
Stillu's  Med.  Jur.,  £  202,  and  Ray's  Med.  Jur. 
of  Insanity  23S. 

3.  Symptoms  of  Delirium  Tremens.  —  Bovard  v. 
State,  30  Miss.  600,  in  which  case  the  court 
cited  Ray's  Med.  Jur.  of  Insanity  417.  See 
also  for  a  full  description  of  the  symptoms  of 
this  disease  U.  S.  v.  McGlue,  1  Curt.  (U.  S.)  r. 
In  this  ca>e  the  defendant  was  acquitted. 

Paroxysms  Produced  by  Abstinence  from  Drink. 
—  In  People  v.  Mills,  98  N.  Y.  176,  the  de- 
fendant was  convicted  of  killing  his  wife.  It 
appeared  lhat  he  was  a  man  who  at  times  had 
indulged  in  an  excessive  use  of  intoxicating 


liquors,  and  that  he  had  been  drinking  for  a 
number  of  days  before  he  comm itted  the  crime 
for  which  he  was  convicted.  He  was  not  drunk 
on  the  day  he  killed  his  wife,  but  it  appeared 
that  after  the  homicide  his  paroxysms  were  so 
violent  that  it  was  necessary  to  iron  him  and 
put  him  in  a  padded  cell.  It  was  held  that  the 
jury  would  have  been  warranted  in  finding  a 
verdict  of  guilty  of  murder  in  the  second  de- 
gree, but  that  the  evidence  was  sufficient  to 
sustain  a  verdict  of  guilty  of  murder  in  the 
first  degree. 

Length  of  Time  that  Delirium  Tremens  Con- 
tinues Before  Recovery.  —  In  Bovard  v.  Stale,  30 
Miss.  600,  it  being  insisted  cn  a  prosecution 
for  murder  that  the  defendant  had  been  suffer- 
ing from  delirium  tremens,  the  court  held  that 
the  fact  that  he  v\as  completely  restored  to 
his  natural  sound  and  heallhy  slate  within 
thirty  hours  after  the  alleged  commencement 
of  the  attack  tended  strongly  to  show  that  he 
had  not  labored  under  any  such  menial  affec- 
tion. 

Appetite  and  Ability  to  Attend  to  Business  In- 
consistent with  Delirium  Tremens. —  In  Bovard 
v.  Stale,  30  Miss.  600,  which  was  a  prosecution 
for  murder,  it  was  declared  that  the  fact  that 
the  accused  ate  his  bieakfast  with  unimpaired 
appetite,  and  went,  in  compliance  with  a  prom- 
ise previously  made,  to  assist  in  putting  an  in- 
closure  aiound  a  graveyard,  was  irreconcilable 
with  the  idea  that  he  was  suffering  from  de- 
lirium tremens. 

4.  Insanity  Caused  by  Habitual  Drunkenness.  — 
Dean's  Med.  Jur.  585,  which  authority  wascitcd 
in  Bliss  v.  Connecticut,  etc.,  Rivers  R.  Co.,  24 
Vt.  424.  See  also  the  following  cases:  Reg. 
v.  Davis,  14  Cox  C.  C.  564;  U.  S.  v.  Forbes. 
Ctabbe  (U.  S.)  558;  U.  S.  v.  Clarke,  2  Cranch 
(C.  C.)  158;  U.  S.  v.  Drew,  5  Mason  (U.  S.)  2S; 
Beasley  v.  State,  soAla.  149,  2oAm.  Rep.  £92; 
Duffield  v.  Rooeson,  2  Harr.  (Del.)  375;  Meaihe 
-<•.  Meaihe,  S3  Mich.  150;  People  v.  Cummins, 
47  Mich.  334;  Magahay  v.  Magahay,  35  Mich. 
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Sanity  Notwithstanding  Excessive  Use  of  Liquor.  —  On  the  other  hand,  it  is  equally 

well  settled  that  insanity  or  idiocy  is  not  the  necessary  result  of  the  contin- 
uous and  excessive  use  of  intoxicating  liquor,  and  it  is  always  essential  to 
consider  the  particular  circumstances  of  each  case.1 

Melancholia  and  Despondency  Following  Drunkenness.  —  A  mind  demoralized  by  the 
long-continued  use  of  intoxicating  drinks  and  opiates,  it  would  seem,  will 
oftentimes  appear  to  those  unfamiliar  with  the  causes  operating  upon  it  as 
crazed  in  the  highest  degree,  and  yet  when  the  effects  of  drunkenness  pass  off 
the  mind  may  possess,  in  a  business  point  of  view,  more  than  ordinary  acute- 
ness  and  intelligence.  What  witnesses  describe  as  insanity  may  in  fact  be 
nothing  but  drunkenness  or  fits  of  melancholia  and  despondency  naturally 
following  drunkenness.3 

Lucid  Intervals.  —  When  the  mind  is  thus  broken  down  by  a  long  course  of 
dissipation,  the  feverish  moments  of  a  half-sober  or  even  sober  interval  cannot, 
it  has  been  said,  be  called  a  lucid  interval,  for  the  purpose  of  establishing  the 
acts  of  the  party.3 

Distinction  Between  Acts  of  Drunken  and  of  Insane  Men.  —  A  drunken  man  rarely,  if 

ever,  shoots  or  stabs  another  unless  he  cherishes  some  resentment  towards 
him;  it  is  quite  otherwise  with  the  insane.  A  drunken  man  reasons  from 
correct  data,  whereas  the  insane  draw  right  conclusions  from  false  data.4 

Question  Whether  Condition  Was  Produced  hy  Epilepsy  or  Drunkenness.  —  It  would  seem 
that  the  effects  of  epilepsy  and  drunkenness  are  such  that  they  are  liable  to 
be  mistaken  one  for  the  other.5 

Explanation  of  Apparent  Insanity  by  Intoxication.  —  So  far  from  intoxication  being 
an  evidence  of  insanity,  it  has  been  held  that  peculiarities  and  eccentricities 
which  otherwise  might  indicate  insanity  may  be  explained  by  showing  that 
the  person  was  drunk,  and  that  his  peculiarities  were  due  to  his  intoxication.6 

(2)  Drugs  and  Opiates  as  Causes  of  Insanity  —  In  General.  — The  condition 
of  mind  produced  by  an  overdose  of  morphine  constitutes  what  is  known  as 
frenzy.7  And  it  is  well  settled  that  where  a  question  of  sanity  arises  it  is 
pertinent  to  inquire  whether  or  not  the  suspect  was  addicted  to  the  use  of 
opium  or  other  drugs.  The  particular  circumstances  of  each  case  must  be 
considered,  and  inquiry  must  be  made  as  to  the  quantity  of  the  drug  that  was 
taken  and  the  length  of  time  that  its  use  has  been  continued.8 


210;  Peck  v.  Cary,  27  N.  Y.  9  84  Am.  Dec. 
220;  Terrill  v  State,  74  Wis.  278. 

1.  Sanity  Notwithstanding  Excessive  Use  of 
Liquor.  —  Parker  v.  Marco,  76  Fed.  Rep.  510, 
which  was  a  suit  to  rescind  a  deed;  Bannister 
7'.  Jackson,  45  N.  J.  Eq.  702,  in  which  case  a 
will  was  upheld  although  the  testator  had  been 
addicted  to  the  excessive  use  of  intoxicating 
liquor  to  such  an  extent  that  both  his  mental 
and  physical  powers  had  been  impaired.  See 
also  Fisher  v.  State,  64  Ind.  435;  Peck  v. 
Cary,  27  N.  Y.  9,  84  Am.  Dec.  220. 

2.  Melancholia  and  Despondency  Following 
Drunkenness.  —  Per  Scholfield,  J.,  in  Scanlan 
r.  Cobb,  85  111.  296,  which  was  a  case  involv- 
ing the  validity  of  a  deed. 

3.  Lucid  Intervals.  —  Men  kins  v.  Lighlner, 
18  111.  2S2,  which  was  a  case  involving  the 
validity  of  certain  contracts.  See  also  Say  v. 
Barwick,  1  Ves.  &  B.  199. 

4.  Distinction  Between  Acts  of  Drunken  and  In- 
sane Men.  —  Per  Lumpkin,  J.,  in  Choice  v. 
Slate,  31  Ga.  424. 

5.  Southwestern  R.  Co.  v.  Hankerson,  61 
Ga.  114. 

Heart  Trouble  Sometimes  Taken  for  Intoxica- 
tion. —  In  Matter  of  Lee,  46  N.  T.  Eq.  103, 


which  was  a  question  of  testamentary  capac- 
ity, it  was  declared  that  sometimes  heart 
trouble  may  be  mistaken  for  inioxication.  In 
this  case  it  was  shown  that  the  testator  for 
five  years  before  his  death  suffered  with  a  dis- 
ease of  the  heart  which  is  known  as  angina 
pectoris,  so  named  from  a  sense  of  suffocating, 
contraction,  or  tightening  of  the  chest  over  the 
sternum,  which  causes  anguish  and  fear  of 
sudden  death. 

6.  Explanation  of  Apparent  Insanity  by  In- 
toxication,—  People  v.  Miles,  143  N.  Y. 
383. 

7.  Frenzy  Produced  by  Administration  of  Mor- 
phine. —  State  v.  Rippy,  104  N.  Car.  752,  to 
which  case  reference  is  made  in  support  of  the 
proposition  that  frenzy  may  be  a  complete  de- 
fense on  a  criminal  prosecution. 

8.  Killian  v.  Badgett,  27  Atk.  166  in  which 
case  the  effscts  of  morphine  were  considered: 
Muller  v.  St.  Louis  Hospital  Assoc..  5  Mo. 
App.  390,  in  which  case  a  will  was  declared 
invalid  because  the  testator  at  t'le  time  of  ex- 
ecuting' it  was  under  the  influence  of  opiates. 
See  also  Eld  ridge  v.  State  27  Fia.  162  as  to 
the  effect  of  morphine  and  McDowell  v.  Pres- 
ton, 26  Ga.  529. 
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Stupor  from  Drugs  or  Delirium --  Lucid  Intervals.  • — Where  a  will  is  made  upon  a 
deathbed  and  shortly  before  death,  and  stupor  from  drugs  or  delirium  is 
shown,  there  is  no  presumption  that  the  will  was  made  during  a  lucid  interval, 
even  though  such  intervals  are  shown  to  have  existed.1 

Uncontrollable  Habit  of  Using  Opiates.  —  An  examination  of  medical  authorities 
shows  that  the  habit  of  intoxication  by  opiates,  when  once  thoroughly  con- 
tracted, becomes  uncontrollable,  and  that  its  results,  while  in  the  main  the 
same,  are  far  more  baneful  than  those  of  alcoholic  intoxication.2 

Effect  of  Deprivation  of  Drug.  —  On  a  criminal  prosecution,  where  it  appears 
that  the  defendant  was  addicted  to  the  habitual  and  excessive  use  of  opium, 
it  is  permissible  for  him  to  show  that  at  the  time  of  the  alleged  commission 
of  the  offense  he  was  deprived  of  his  accustomed  supply  of  the  drug,  and  that 
the  effect  of  such  deprivation  was  to  unsettle  his  mind.3 

Use  of  Opium  as  Affecting  Credibility  of  Witness.  —  The  use  of  opium  cannot  be 
introduced  to  impair  credit,  unless  it  is  shown  that  the  witness  was  under  the 
influence  of  opium  when  examined  or  when  the  litigated  event  occurred.4 

g.  Old  Age.  —  Senile  Dementia  or  Dotage  is  that  feebleness  of  the  mental  facul- 
ties which  proceeds  from  old  age.  It  is  a  diminution  or  decay  of  that  intel- 
lectual power  which  was  once  possessed.  It  is  the  slow  approach  of  death; 
of  that  irrevocable  cessation,  without  hurt  or  disease,  of  all  the  functions  which 
once  belonged  to  the  living  animal.5 

Resemblance  Between  Infants  and  Dotards.  — -An  infant,  and  a  dotard  from  imbecility 


1.  Stupor  from  Drugs  or  Delirium  —  Lucid  In- 
tervals. —  Elliott  v.  VVelby,  13  Mo.  App.  19. 

2.  Uncontrollable   Habit  of  Using  Opiates.  — 

Dawson  v.  Dawson,  23  Mo.  App.  169. 

3.  Effect  of  Deprivation  of  Drug.  —  Rogers  v. 
State,  33  Ind.  543,  which  was  a  prosecution  for 
larceny. 

4.  Use  of  Opium  as  Affecting  Credibility  of  Wit- 
nesses.—  Eldridge  v.  State,  27  Fia.  162,  in 
which  case  the  court  cited  1  Wharton's  Ev., 
§418.  See  also  McDowell  v.  Preston,  26  Ga. 
528. 

5.  Per  Chancellor  Bland  in  Owings's  Case, 
1  Bland  (Md.)  370,  17  Am.  Dec.  311.  In  this 
case  a  deed  was  set  aside.  The  court  cited  1 
Paris  &  Fonblanque  Med.  Jur.  307;  Rush  on 
the  Mind  234;  Shelford  on  Lunacy,  introd., 

§2- 

Age  Alone  Does  Not  Denote  Incompetency.  — 

Rutherford  v.  Morris,  77  III.  397.  See  also 
Watson  v.  Watson,  2  B.  Man.  (Ky.)  74,  and 
Van  Alst  v.  Hunter,  5  Johns.  Ch.  (N.  Y.) 
148. 

Such  Decay  Is  Progressive  and  Permanent ;  and 

if  at  one  time  it  has  reached  such  a  stage  that 
a  man  has  become  incapable  of  doing  busi- 
ness, il  would  be  contrary  10  all  experience 
that  he  should  recover.  So,  if  in  such  case  it 
is  shown  that  at  any  time  subsequent  to  that 
in  question  the  man's  faculties  are  so  far 
unimpaired  that  he  is  capable  of  transacting 
business,  it  is  evidence  that  they  were  so 
unimpaired  at  the  time  in  question.  Pinnev's 
Will,  27  Minn.  280. 

See  also  Physio-Medical  College  v.  Wilkin- 
son. 108  Ind.  314,  holding  that  where  a  person 
eighty  years  old  is  so  physically  and  mentally 
prostrated  as  to  be  of  unsound  mind  and  in- 
capable of  comprehending  the  nature  of  a  con- 
tract, he  will  not  be  presumed  from  the  lapse 
of  time  10  have  recovered  his  reason.  See  fur- 
ther to  the  same  effect,  McDaniel  v.  McCoy, 
68  Mich.  332. 


Paralysis  or  Weakness  of  Muscular  System.  — 
Where  there  is  no  testimony  that  there  was 
any  paralysis  or  weakness  of  the  muscular 
system,  other  than  such  as  may  be  expected 
from  advancing  age,  and  it  does  not  appear 
that  there  was  any  marked  diminution  of 
mental  powers,  the  court  will  not  be  justified 
in  finding  that  there  was  such  want  of  capacity 
as  lo  invalidate  a  will.  Rutherford  v.  Morris, 
77  III.  397,  in  which  case  it  was  declared  that 
it  was  immaterial  that  the  testator  was  easily 
moved  to  tears  on  the  recital  of  fine  poetry,  or 
when  in  an  excited  state  of  feeling. 

Length  of  Life  After  Appearance  of  Senile  II  e- 
mentia.  —  It  seems  that  after  a  person  has  be- 
come afflicted  with  dementia  he  rarely  lives 
more  than  ten  or  twelve  years,  and  the  court 
in  determining  whether  or  not  a  tesiatorhad 
senile  dementia  will  consider  the  length  of 
lime  thai  he  lived  after  the  time  when  he  is 
alleged  to  have  been  so  afflicted.  Guild  v. 
Warne,  149  111.  105. 

Loquacity,  Forgetfulness,  Uncleanliness,  etc.  — 
Guild  v.  Warne,  149  111.  105. 

Forgetfulness  of  Recent  Occurrences  Rather  than 
of  Prior  Events. — Bun  v.  Quisenberry,  132  111. 
385. 

Testamentary  Capacity  —  Effect  of  Old  Age 
Question  for  Jury.  —  McCulloch  v.  Campbell,  49 
Ark.  367. 

Periodical  Headaches  and  Temporary  Prostra- 
tion.—  Where  it  is  sought  to  show  senile  de- 
mentia there  must  be  symptoms  to  warrant 
the  belief  that  there  has  been  actual  cerebral 
softening.  The  court  must  not  be  misled  by 
mere  periodical  headaches  and  temporary 
prostration  of  the  body  and  mind,  which  are 
the  usjal  concomitants  of  any  form  of  fever. 
Rutherford  v.  Morris,  77  111.  397. 

Testamentary  Capacity  Notwithstanding  Old 
Age.  —  Leeper  v.  Taylot,  47  Ala.  221,  in  which 
case  the  court  cited  Ray's  Med.  Jur.  of  In- 
sanity, §  336. 
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of  bodily  functions,  present  a  remarkable  similarity  in  the  feebleness  of 
their  minds;  both  easily  surrender  themselves  to  the  direction  of  those  about 
them,  for  whom  they  have  a  regard,  or  who  may  choose  to  exercise  any 
authority  or  influence  over  them.  Physicians,  it  appears,  do  not  regard  this 
species  of  mental  imbecility  as  being  in  itself  a  disorder,  or  the  effect  of 
disease.1 

Ths  Legal  Test  of  Sanity  where  old  age  and  the  infirmities  arising  therefrom  are 
relied  upon  as  showing  insanity  is  the  capacity  to  understand  the  nature  and 
effect  of  the  transaction  involved.  Age  and  infirmity  are  not  inconsistent 
witli  wigor  and  intellect,  and  great  caution  should  be  exercised  in  presuming 
that  a  person  is  an  imbecile  because  of  his  extreme  old  age.3  Cases  are  not 
wanting  in  which  persons  have  been  held  to  be  insane  on  account  of  old  age 
and  disease  where  it  appeared  clearly  that  theif  minds  were  impaired  and  that 
they  had  lost  their  memories;3  but  in  most  cases  in  which  it  has  been  sought 
to  establish  insanity  because  of  old  age  the  attempt  has  been  futile,  especially 
where  the  validity  of  wills  has  been  involved,  the  courts  holding  that  however 
old,  feeble,  weakrninded,  capricious,  and  notionate  a  person  may  be,  he  is  to 
be  regarded  as  sane  if  he  is  able  to  have  a  decided  and  rational  desire  as  to 
the 'disposition  of  his  property.4 

h.  Sexual  Diseases,  Infirmities,  and  Perversions  —  (i)  Sexual 
Indulgence.  —  It  would  seem  that  excessive  sexual  indulgence  by  a  man  with 


1.  Resemblance  Between  Infants  and  Dotards.  — 

Per  Chancellor  Bland  in  Oivings's  Case,l  Bland 
(Md.)  370,  17  Am.  Dec.  311.  Sec  also  as  to  the 
symptoms  and  characteristics  of  senile  demen- 
tia, Taylor's  Med.  Jur.  650;  Bever  v.  Spangler. 
93  Iowa  576;  Parsons  v.  Parsons,  66  Iowa  754; 
Smith  v.  Hickenbottom,  57  Iowa  731 ;  Hall  v. 
Uiio;er,  2  Abb.  (U.  S.)  507. 

Marriage  at  Advanced  Age.  —  The  fact  that  a 
man  sixty-eight  years  old  marries  a  woman 
eighteen  years  old  is  not  to  be  regarded  as  po- 
se proof  of  insanity.  Thomas  v.  Stump,  62 
Mo.  275. 

Fear  and  Dread  of  Relatives.  —  Per  Evans,  J., 
in  Denson  v.  Beazley,  34  Tex.  icji.  Quoting 
Taylor's  Med.  Jur.  650. 

2.  Buckey  v.  Buckey,  38  W.  Va.  168,  in 
which  case  the  court  cited  Whanon  &  Slille's 
Med.  Jur.,  §  87.  See  also  ///  re  Brown,  45 
Mich.  326;  Cutler  v.  Zollinger,  117  Mo.  92; 
Collins  v.  Townley,  21  N.  J.  Eq.  353,  and  in 
Matter  of  Variauken,  10  N.  J.  Eq.  1S6. 

Actual  Condition  Must  Be  Inquired  Into.  — 
Williams  v.  Haid,  118  N.  Car.  481. 

Presumptions  in  Favor  of  Will.  —  Per  Isham, 
J.,  in  Robinson  v.  Hutchinson,  26  Vt.  3S,  60 
Am.  Dec.  298,  citing-  Shelford  on  Lunacy  and 
Persons  of  Unsound  Mind  274. 

The  True  Test  of  Testamentary  Capacity  Is  the 
Retention  of  the  Reproductive  Faculty. — Browne's 
Med.  Jur.  of  Insanity,  §  23,  which  authority 
was  quoted  with  approval  in  Kingsbury  v.  Whit- 
aker,  32  La.  Ann.  1055,  36  Am.  Rep.  278. 

Physical  Inability  to  Look  After  Property.  — 
The  fact  that  a  person  is  physically  unable  to 
look  after  his  property,  or  that  his  mind  is 
enfeebled  by  age  or  disease  —  if  not  to  the 
point  of  lunacy  or  absolute  imbecility  —  does 
not  deprive  him  of  testamentary  capacity. 
Kimball  v.  Cuddy,  117  111.  213. 

Testator's  Retention  of  Memory  as  to  Property, 
etc.  —  It  often  happens  that  aged  and  infirm 
persons,  who  seem  to  have  lost  nearly  all 
memory  on  different  subjects,  when  their  at- 
tention is  once  fixed  upon  their  own  property, 


business,  or  family,  understand  these  well. 
Chrisman  v.  Chrisman,  16  Oregon  127,  in 
which  case  the  court  cited  Tavlor's  Med.  Jur. 

336. 

3.  Tiffany  v.  Tiffany,  84  Iowa  122.;  Beaubien 
v.  Cicotte,  12  Mich.  459;  Rider  v.  Miller;  86 
N.  Y.  507.  See  also  Crawford  v.  Hoefl,  58 
Mich.  1. 

4.  Sanity  Notwithstanding  Old  Age —  United 
States.  —  Newton  v.  Carbery,  5  Cranch  (C. 

C.)  626. 

Arkansas.  —  McCulloch  v.  Campbell,  49 
Ark.  367. 

Georgia.  — Gardner  v.  Lamback,  47  Ga.  133. 
Indiana.  —  Graham  v.  Castor,  55  Ind.  559. 
Iowa.  —  Bennett  v.  Hibbert,  88  Iowa  154; 
Lewis  v.  Arbuckle,  85  Iowa  335;   Srrith  v. 
James,  72  Iowa  515. 

Minnesota,  —  Trimbo  v.  Trimbo,  47  Minn. 
389.  - 

New  York.  —  Paine  v.  Aldrich,  133  X.  Y. 
544;  Horn  v.  Pullman,  72  N.  Y.  269;  Gaidiner 
v.  Gardiner,  34  N.  Y.  155. 

No  Degree  of  Physical  or  Mental  Imbecility, 
which  leaves  the  party  legal  competency  to 
act,  is  of  itself  sufficient  to  avoid  a  contract  or 
settlement  with  him ;  but  if  advantage  is  taken 
of  his  weakness  to  draw  from  him  a  contract 
or  settlement  which  is  unfavorable,  by  mis- 
representation, imposition,  or  undue  influence, 
such  contract  or  settlement  cannot  be  upheld 
in  a  court  of  equity.  Per  Parker,  C.  J.,  in 
Farnam  v.  Brooks.  9  Pick.  (Mass.)  212. 

Different  Degrees  of  Senile  Dementia  —  Lunacy 
Includes  Both  Mania  and  Dementia.—  Matter  of 
Yanauken,  10  X.  J»  Eq.  186. 

Old  Age  Accompanied  by  Dropsy,  Disease  of  the 
Lungs,  and  Difficulty  of  Hearing  —  Validity  of 
Deed.  — Seeley  v.  Price,  14  Mich.  541. 

General  Weakening  of  Intellectual  Power  — 
Testamentary  Capacity.  —  Dvre's  Estate,  12 
Phila.  (Pa.1  156,  35  Leg.  Int.  (Pa.)  446. 

Sanity  Notwithstanding  Fancies  —  Deed  Mf.de 
by  Person  Eighty-seven  Yer,rs  Old.  —  Buckey  v. 
Buckey,  38  W.  Va.  16S. 
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lewd  women  may  produce  insanity;  1  and  on  the  other  hand  it  has  been  said 
that  celibacy  favors  the  inroads  of  insanity.3 

Unnatural  and  Incestuous  Love.  —  It  has  been  held  that  the  fact  that  a  woman 
has  conceived  an  unnatural  and  incestuous  attachment  for  a  relative  is  not 
necessarily  evidence  of  insanity.3 

(2)  Temporary  or  Periodic  Insanity  Caused  by  Menstruation.  —  It  would 
seem  that  temporary  or  periodic  insanity  may  be  produced  in  a  woman  by 
derangement  in  her  menstruation.  A  person  so  affected  is  liable  to  be  attacked 
at  each  recurring  menstrual  period;4  but  where  insanity  arises  from  suppressio 
menses  or  engorgement  of  the  vagina  it  is  ordinarily  merely  temporary.8 

(3)  Puerperal  Insanity.  —  Cases  .ire  not  wanting  in  which  women  have  been 
declared  mentally  incapable  because  of  puerperal  insanity,  with  which  disease 
women  are  sometimes  afflicted  after  giving  birth  to  children.6 

(4)  Masturbation.  —  Medical  authorities  recognize  that  insanity  may  be 
caused  by  masturbation,  and  that  a  morbid  or  melancholic  condition  of  the 
mind  miy  be  aggravated  by  indulgence  in  this  habit,  but  on  a  criminal  prose- 
cution although  the  defendant  may  have  been  ruined  both  physically  and 
morally  by  masturbation  he  may  be  criminally  responsible  if  his  mind  has  not 
become  so  diseased  as  to  render  him  incompetent  or  unable  to  discern  the 
wrongfulness. of  the  acts  done  by  him  or  to  resist  the  impulse  to  do  them.7 

(5)  Self -Castration.  —  When  a  man  wilfully  castrates  himself  without  any 
apparent  motive,  the  con  elusion  is  almost  irresistible  that  he  was  temporarily 
insane  at  the  time  he  com  nitted  the  act.8 

(6)  Sexual  Propensities  of  Insane  Persons.  —  In  many  cases  sexual  pro- 
pensity is  nure  or  less  excited  during  insanity.9 

i.  CONTAGIOUSNESS  OF  INSANITY.  — It  has  been  intimated  by  eminent 
authorities  that  certain  kinds  of  insanity  may  have  a  contagious  tendency.10 

j.  Sanity  of  Dkaf  and  Dumb  Persons.  —  Formerly  one  who  was  born 
deaf  and  dumb  was  considered  in  presumption  of  law  an  idiot,  but  at  the 
present  day  the  fact  that  one  has  been  deprived  from  his  birth  of  the  power 
of  speech  and  hearing  is  not  any  evidence  that  he  is  an  idiot.11 

1.  Excessive  Sezual  Indulgence.  —  Tiffany  v.  8.  Self-Castration.  —  Berger  v.  Berger,  23  Pa. 
Tiffany,  84.  Io'iva  122,  whicli  was  ai  action  for  Co.  Ct.  232,  which  was  an  action  brought  by 
divorce.  a  wife  for  divorce  on  the  ground  that  her  hus- 

2.  Celibacy. — 2  Wod's  Pr.  of  Med.  714,  band  after  marriage  wilfully  castrated  himself 
whi:h  authority  was  cited  by  Evans,  J.,  in  Den-  and  rendered  himself  impotent. 

soi  v.  Beazley,  34.  Tex.  191.  9.  Nichols  v.  Nichols,  31  Vt.  331,  73  Am.  Dec. 

3.  Unnitiral  and  Incestuous  Love.  —  Ward  v.  352,  which  was  a  suit  fordivorceon  the  ground 
D.iliney,  23  Miss.  410,  wherein  the  issue  was  of  adultery.  The  court  declared  that  it  is  well 
as  to  the  validity  of  a  marriage.  It  appeared  known  that  insane  women  are  liable  to  such 
that  the  wife  had  conceived  an  unnatural  and  illusions  as  to  mistake  utter  strangers  for  the 
incestuous  affection  for  the  nephew  of  a  prior  nearest  relatives  and  that  they  are  often  vvith- 
husband.  out  the  power  of  self-control  and  at  the  mercy 

4.  Temporary  or  Periodic  Insanity  Caused  by  of  every  base  man.  The  libel  was  dis- 
Msastruaiioa.  —  Cunningham  v.  State,  56  Miss.  missed. 

26),  31  Am.  Rep.  360,  whicli  was  a  prosecution  10.  Contagiousness  of  Insanity.  —  3  Stewart's 

for  murdsr.  Philosophy  of  the  Human  Mind,  p.  207,  where- 

5.  Smith  v.  Smith,  47  Miss.  211,  which  was  in  it  is  said:  "That  the  incoherent  ravings  and 
an  action  for  divorce.  The  court  declared  that  frantic  gestures  of  a  madman  have  a  singu- 
the  onus  was  up  jr.  the  piny  alleging  insanity  larly  painful  effect  in  unsettling  and  deranging 
to  show  that  i nsanity  existed  at  the  "  time  in  the  thoughts  of  others,  I  have  more  than 
questi  >n."  once  experienced  in  myself;  nor  have  I  ever 

6.  Symptoan  of  Puerperal  Insanity.  — Crump  looked  upon  this  most  afflicting  of  all  spec- 
v.  Mugin,  3  Ired.  Eq.  (38  N.  Car.)  91,  40  Am.  tacles  without  a  strong  impression  of  the  dan- 
Djc.  4+7.  _  ger  to  which  I  should  be  exposed  if  I  were  to 

Defense  in  Action  for    Divorce  on  Ground  of  witness  it  dailv."    Quoted  in  Shelf ord  on  Lu- 

Imaaity.  -  Wray  v.  Wray,  19  Ala.  522.  nacy  476,  and  in  Com.  v.  Kirkbride,  2  Brews. 

7.  Masturbation.  —  People  v.  Taylor,  13S  N.  (Pa.)  400,  in  which  case  the  court  hesitated  to 
\.  399;  State  v.  Harrison,  36  W.  Va.  729,  in  send  an  alleged  lunatic  to  an  asylum  because 
wh.  h  cases  masturbators  were  convicted  of  of  the  fear  that  even  if  he  was  partially  in- 
rnarder.  See  also  U.  S.  v.  Faulkner,  35  Fed.  sane  his  association  with  lunatics  in  the  asylum 
Rep.  730,  in   which  case  the  medical  experts  might  lead  to  serious  results. 

did  not  agree  as  to  whether  unsoundness  of  11.  See  the  title  Deaf  and  Dumb  Persons 

mind  was  shown.  vo].  8,  p.  842. 
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3.  Manifestations,  Symptoms,  and  Tests  of  Insanity  —  a.  In  General.  —  It 
has  been  declared  that  the  courts  cannot  upon  any  sound  principle  undertake 
to  say  what  are  the  invariable  or  infallible  tests  of  insanity.1  Insanity  is  a 
disease;  and,  as  is  the  case  with  all  other  diseases,  the  fact  of  its  existence  is 
never  established  by  a  single  diagnostic  symptom,  but  by  the  whole  body  of 
symptoms,  no  particular  one  of  which  is  present  in  every  case.* 

Difference  Between  Idiots  and  Madmen.  —  The  defect  in  idiots  seems  to  proceed 
from  want  of  quickness,  activity,  and  motion  in  the  intellectual  faculties, 
whereby  they  are  deprived  of  reason;  whereas  madmen  seem  to  suffer  by 
the  other  extreme;  for  they  do  not  appear  to  have  lost  the  faculty  of  reason- 
ing, but  having  joined  together  some  ideas  very  wrongly,  they  mistake  them 
for  truth,  and  they  err  as  men  do  who  argue  rightly  from  wrong  principles.3 

b.  Personal  History  and  Physical  Organization.  —  In  a  case  in 
which  the  insanity  of  a  person  is  involved,  the  facts  connected  with  his  per- 
sonal history  and  physical  organization  are  matters  of  prime  importance.4 

c.  Ignorance,  Illiteracy,  and  Want  of  Reasoning  Capacity.  — 
Insanity  is  not  to  be  confounded  with  mere  ignorance.  A  grantor  may  be  an 
ignorant  and  illiterate  man,  but  yet  a  deed  made  by  him  will  be  upheld  if  it 
has  been  explained  to  him,  and  if  it  is  set  aside  it  will  be  vacated  not  on  the 
ground  of  weakness  of  mind  but  on  the  ground  that  he  has  been  imposed 
upon.5  But  where  a  person  has  from  childhood  been  /deficient  in  reason  and 
unable  to  count,  or  receive  education,  these  circumstances  will  show  such  a 
deficiency  of  intellect  as  to  render  him  irresponsible  for  crime.6 

d.  Forgetfulness  or  Want  of  Memory.  —  In  many  cases  forgetfulness 
or  want  of  memory  has  been  regarded  as  showing  insanity,  and  it  is  well 
settled  that  failure  of  memory  is  to  be  considered  in  connection  with  other 
circumstances  tending  to  show  mental  derangement,  although  it  is  equally 
well  settled  that  a  person  may  be  sane,  and  especially  may  have  testamentary 
capacity,  although  he  is  deficient  in  memory.7 

1.  There  Are  No  Infallible  Tests  of  Insanity.  —  3.  Difference  Between  Idiots  and  Madmen.  — 

Ray's  Med.  Jur.  of  Insanity,  §  24,  which  au-  Per  Chancellor  Bland  in   Owings's  Case,  I 

thorny  was  cited  in  Parsons  v.  State,  81  Ala.  Bland  (Md.)  370,  17  Am.  Dec.  311.    In  this 

577,  60  Am.  Rep.  193.  case  a  deed  was  set  aside  because  of  the 

Cases  of  Idiocy  or  Imbecility  from  the  natural  grantor's  want  of  mental  capacity, 
decay  of  the  mental  powers  depend  upon  in-  Necessity  to  Make  Medical  Examination  of  Each 
dicalions  which  aie  equally  patent  to  all;  and  Individual  Case.  —  Casper's  Forensic  Medicine, 
a  man  of  sound  judgment  and  experience  in  which  authority  was  cited  in  Hovey  v.  Hob- 
life  can  observe  these  indications,  and  draw  son,  55  Me.  256. 

inferences  from  them,  as  well  without  as  with  Symptoms  of  Mania  and  Dementia  Described. — 

a  scientific  education.    De  Wilt  v.  Barly,  17  Wharton  &  Sti life's  Med.  Jur.  60,  which  au- 

N.  Y.  340.  thority  was  quoted  by  Evans,  J.,  in  Denson  v. 

A  Rational  Act  Done  in  a  Rational  Manner  is  Beazley.  34.  Tex.  qi. 

certainly  very  strong  proof  of  sanity  at  the  4.  Necessity  to  Consider  Personal  History  and 

time  of  its  performance.    Aurentz  v.  Ander-  Physical  Organization.  —  Conolly  on  Insanity, 

son,  3  Pittsb.  (Pa  )  310,  which  was  a  case  in-  62,  which  authority  was  quoted  by  Chancellor 

volving  the  validity  of  a  will.  Bland  in  Owings's  Case,  1  Bland  (Md.)  370, 

Symptoms  of  "  Going  Crazy." — -See  Massen-  17  Am.  Dec.  311.    See  also  Ross  v.  McQuiston, 

gile  v.  State,  24  Tex.  App.  18 r.    This  was  a  45  Iowa  145;  Ashcraft  v.  De  Armond,  44  Iowa 

prosecution  for  murder,  and  the  defense  of  in-  229. 

sanity  was  sustained.  5.  Distinction  Between  Insanity  and  Mere  Igno- 

2.  Necessity  to  Consider  All  Diagnostic  Symp-  ranee.  —  Oivings's  Case,  1  Bland  (Md.)  370,  17 
toms.—  Riy's  Med.  Jur.  of  Insanity,  ^  24,  Am.  Dec.  311.     In  this  case  a  deed  was  set 

which  authority  was  quoted  by  counsel  in  State  aside. 

v.  Jones,  50  N.  H.  369,  9  Am.  Rep.  242.  6.  Inability  to  Reason  or  Calculate.  —  Pettigrew 

Concurrence  of  Circumstances  Showing  Insanity  v.  State,  12  Tex.  App.  225,  in  which  case  it 

—  It  seldom  occurs  that  any  one  circumstance  appeared  that  the  defendant  was  deficient  in 

or  act  of  a  party  will,  of  itself,  show  insanity.  memory  and  reason,  that  he  could  not  count 

On  the  contrary,  the  judgment  of  his  acquaint-  one  hundred,  and  that  he  had  never  been  able 

ances  must  be  and  is  made  up  from  circum-  to  learn  anything:  at  school.     It  was  held  that 

stances  and  acts  trivial  in   themselves,  but  the  evidence  established  such  deficiency  of  in- 

which,  when  considered  together,  carry  con-  tellect  as  to  render  the  defendant  irresponsible 

viction  of   mental  unsoundness.    Prentis  v.  for  crime. 

Bates,  93  Mich.  234.    See  also  Andersen  v.  7.  Want  of  Memory  as  Evincing  Insanity. — 

State,  43  Conn.  514,  21  Am.  Rep.  669.  Turner  v.  Hand,  3  Wall.  Jr.  (C.  C.)  8S;  Bever 
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Explanation  of  Particular  Instances  of  Forgetfulness.  —  It  not  infrequently  happens 
that  want  of  memory,  relied  upon  as  showing  want  of  mental  capacity,  may 
be  explained  by  showing  that  the  party  was  blind,  or  drunk,  or  that  he  had 
other  matters  preying  upon  his  mind.1 

Memory  as  Indicative  of  Sanity.  —  Authority  is  not  wanting  in  support  of  the 
proposition  that  the  possession  of  memory  is  indicative  of  sanity;8  but  it 
would  seem  that  the  possession  of  an  accurate  memory  is  consistent  with 
congenital  imbecility.3 

c.  Weakness  of  Mind.  —  It  has  been  declared  that  the  mere  fact  that  a 
person  has  a  weak  understanding  is  not  to  be  taken  as  showing  that  he  is 
mentally  incapable.  This  is  especially  true  in  cases  involving  the  validity  of 
wills.4 

f.  Physiognomy  —  (i)  In  General.  —  It  is  important  for  the  purpose  of 
determining  the  sanity  of  a  person  to  examine  his  physiognomy,  which 
involves  an  examination  of  the  entire  exterior  of  the  subject,  his  postures, 
motions,  gestures,  eyes,  nose,  mouth,  words,  and  intonations.5 

(2)  Expression  of  Eyes.  —  Among  other  physical  characteristics  of  an 
insane  person  are  an  abnormal  bulging  of  the  eye;  a  dryness  about  the  same 
organ ;  a  peculiar  vacuous  expression  of  the  eye  which  bespeaks  a  vacant 
mind.  These  are  all  evidences  of  insanity.  The  point  to  be  noticed  about 
,the  eyes  is  their  restlessness,  and  it  will  be  found  that  the  eyes  of  an  insane 
person  lack  the  calm  unobstructed  gaze  of  sanity  untouched  by  passion  or 
excitement ;  6  it  has  been  declared,  however,  that  a  lack-lustre  appearance  of 


v.  Spangler,  93  Iowa  570;  Duggan  v.  McBreen, 
7S  Iowa  591.  See  also  Lamb  v.  Lamb,  105 
Ind.  456;  Lowder  v.  Lowder,  58  Ind.  538. 

Repetition  of  Same  Incidents  in  Conversation.  — 
Norton  v.  Paxton,  no  Mo.  456. 

Inability  to  Reword  or  Reiterate.  —  5  Quar. 
Jur.  Sci.  242,  cited  by  Chancellor  Bland  in  a 
note  to  Owings's  Case,  1  Bland  (Ch.)  370,  17 
Am.  Dec.  311. 

Testamentary  Capacity  —  Where  Testator  For- 
gets How  to  Write  His  Name.  —  In  Griffin  v. 
Griffin,  R.  M.  Charlt.  (Ga.)  217,  in  which  case 
probate  of  a  will  was  refused,  a  circumstance 
which  had  considerable  influence  in  persuad- 
ing the  court  that  the  testator  was  of  un- 
sound mind  at  the  period  of  signing  the  will 
was  his  incapability  of  making  a  capital  G  or 
recollecting  how  it  ought  to  be  made,  when 
about  to  write  his  surnime,  and  the  fact  that 
he  could. not  recollect  its  shape  or  form  until  he 
had  received  instruction  from  one  of  the  sub- 
scribing witnesses. 

Testamentary  Capacity  Notwithstanding  Forget- 
fulne3s  or  Loss  of  Memory.  —  Children's  Aid  Soc. 
v.  Loveridge,  70  N.  Y.  387.  See  also  Prentis 
v.  Bates,  88  Mich.  567. 

Validity  of  Deed  Notwithstanding  Forgetfulness 
or  Loss  of  Memory.  —  Lynch  v.  Doran,  95  Mich. 
395- 

1.  Explanation  of  Want  of  Memory.  —  Bannis- 
ter v.  Jackson.  45  N.  J.  Eq.  702. 

Failure  to  Recognize  Acquaintances  May  Be  Due 
to  Defective  Sight  Instead  of  Want  of  Memory.  — 
Lynch  v.  Doran,  95  Mich.  395,  which  was  a 
suit  to  set  aside  a  deed;  Horn  v.  Pullman,  72 
N.  Y.  269,  which  was  a  case  involving  the 
validity  of  a  will. 

2.  Memory  as  Indicative  of  Sanity.  —  Kearney 
v.  State,  63  Miss  233. 

3.  Congenital  Imbecility  Notwithstanding  Ac- 
curate Memory.r-  Kern  v.  Kern,  51  N.  J.  Eq. 
574,  which  was  a  suit  to  annul  a  marriage. 

20  C.  of  L. — 36  561 


4.  Sanity  Notwithstanding  Weakness  of  Mind, 

—  Shelford  on  Lunacy  267,  which  authority 
was  quoted  in  Hill  v.  Nash,  41  Me.  585,  66  Am. 
Dec.  266.  See  also  Shelford  on  Lunacy  24, 
which  authority  was  cited  in  Duffield  v.  Robe- 
son, 2  Harr.  (Del.)  375.  See  further  Davis  v. 
Phillips,  85  Mich.  198;  McClintock  v.  Curd, 
32  Mo.  41 1. 

Fraud  Committed  upon  Person  of  Weak  Mind. 

—  In  Jackson  v.  King,  4  Cow.  (N.  Y.)  207,  15 
Am.  Dec.  354,  it  was  held  that  to  aflect  a  deed 
at  common  law,  an  entire  loss  of  the  under- 
standing must  be  shown,  but  that  weakness 
of  intellect  is  a  fact  to  be  weighed  in  deter- 
mining whether  the  conveyance  was  fraudulent 
or  not. 

5.  Jamison  v.  Jamison,  3  Houst.  (Del.)  108; 
Curtis  v.  Brownell,  42  Mich.  165;  State  v. 
Jones,  50  N.  H.  369,  9  Am.  Dec.  242;  De  Witt 
v.  Barly,  17  N.  Y.  340. 

General  Effect  of  Impressions  Made  upon  Ob- 
server.-—In  Connecticut  Mut.  L.  Ins.  Co.  v. 
Lathrop,  in  U.  S.  612,  it  was  declared  that 
insanity  is,  as  has  been  well  said,  "a  condition 
which  impresses  itself  as  an  aggregate  on  the 
observer,"  and  the  opinion  of  one  personally 
cognizant  of  the  minute  circumstances  making 
up  that  aggregate,  and  which  are  detailed  in 
connection  with  such  opinion,  is,  in  its  es- 
sence, only  fact  "  at  short  hand."  Qitotino  1 
Wharton  &  Stille's  Med.  Jur.,  §  257. 

Franti  Appearance  and  Behavior,  —  It  is  not 
every  man  of  a  frantic  appearance  and  behav- 
ior who  is  to  be  considered  a  lunatic,  either  as 
regards  obligations  or  crimes;  but  he  must 
appear  to  the  jury  nott  compos  mentis,  not  at  an 
anterior  period  but  at  the  moment  when  the 
act  was  done.  Parker  v.  Marco,  76  Fed.  Rep. 
5ro,  in  which  the  court  quoted  Lee  v  Lee  4 
McCord  L  (S.  Car.)  183. 

6.  Expression  of  Eyes.  —  Wharton  &  Stille's 
Med.  Jur.,  §§  100,  101,  which  authority  was 
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the  eyes  is  not  a  crucial  test  of  insanity.1 

g.  Self-control  and  Will  Power  —  want  of  wni  Power.  —  The  power 
which  is  most  manifestly  deficient  in  the  insane  is  generally  the  controlling 
power  of  the  will;  2  but  it  has  been  declared  that  self-control  is  not  incom- 
patible with  insanity  and  is  much  more  common  among  insane  persons  than 
is  generally  supposed.3 

Inability  to  Control  the  Calls  of  Nature.  —  Inability  to  control  the  calls  of  nature 
has  ever  been  regarded  as  distinguishing  evidence  of  the  loss  of  mental  power.4 

h.  Habits  of  Life,  Conduct,  Language,  Etc.  —  (i)  In  General.  — 
The  habits,  the  exterior  appearance,  the  conversation,  and  other  actions  of  a 
man  may  furnish  proofs  of  insanity,  on  account  of  their  extravagant  and 
unreasonable  nature.  But  as  insanity  is  generally  a  permanent  affection  of 
the  mind,  its  existence  must  be  proved  not  by  one  instance  of  unreasonable 
conduct,  but  by  repeated  and  multiplied  actions,  testified  to  by  persons  who 
have  been  attentive  observers  of  them.5 

indecent  and  immodest  Conduct.  —  Cases  are  not  wanting  in  Avhich  indecent  con- 
duct and  immodesty  have  been  regarded  as  indicative  of  insanity.0 

Habit  of  Talking  to  Oneself.  —  Many  persons  who  have  never  been  suspected  of 
being  insane  indulge  in  the  habit  of  talking  to  themselves,  and  on  a  prosecu- 
tion for  murder  it  cannot  be  said  that  this  habit  is  any  evidence  of  insanity.' 

Irrational  and  Disconnected  Conversation.  —  Mental  disturbances  may  be  detected 
by  declarations  as  surely  as  by  conduct,  and  hence  on  an  issue  of  insanity  the 
fact  that  a  person's  conversation  was  irrational  and  disconnected  is  material, 
and  is  entitled  to  at  least  some  consideration  as  showing  insanity.8 

The  Spasmodic  Possession  of  Abnormal  Muscular  Strength,  or  physical  power,  is  laid 
down  by  the  works  on  medical  jurisprudence  as  evidence,  though  not  con- 
clusive evidence,  of  insanity.9 

(2)  Business  Capacity  —  (a)  Business  Capacity  as  Evincing  Sanity.  —  The  fact  that 
a  person's  business  capacity  remains  unimpaired  notwithstanding  some  or 
even  a  great  many  symptoms  of  insanity  is  very  significant,  and  tends  strongly 
to  show  that  he  is  sane.10 

cited  in  McLeod  v.  State,  31  Tex.  Crim.  331. 
See  also  U.  S.  v.  Ridgeway,  31  Fed.  Rep.  144; 
Bever  v.  Spangler,  93  Iowa  576;  De  Witt  v. 
Barly,  17  N.  Y.  340.  See  further  Connecticut 
Mat.  L.  In5.  Co.  v.  Lathrop,  in  U.  S.  612. 

1.  Expression  of  Eyes  Not  a  Crucial  Test.  — 
McLeod  v.  Slate,  31  Tex.  Crim.  331. 

2.  Want  of  Will  Power.  —  Francke  v.  Francke, 
29  La.  Ann.  302.  in  which  case  the  court  cited 
2  Taylor's  Med.  jur.  476  et  scq. 

3.  Insanity  Notwithstanding  Temporary  Power 
of  Self-control.  —  Haviland  v.  Hayes,  37  N.  Y. 
25,  in  which  case  a  deed  was  set  aside. 

4.  Inability  to  Control  the  Calls  of  Nature.  — 
Delafield  v.  Parish,  25  N.  Y.  9. 

5.  Habits,  Conversation,  etc.,  as  Evincing  In- 
sanity. —  Shelford  on  Lunacy  23,  which  author- 
ity was  cited  in  DuiTield  v.  Robeson,  2  Harr. 
(Del.)  375.  See  also  Ross  v.  McOulston,  45 
Iowa  145;  Guiteau's  Case,  10  Fed.  Rep.  161 ; 
U.  S.  7>.  Ridgeway,  31  Fed.  Rep.  144. 

Manner  of  Living,  Acting,  Speaking,  and  Eat- 
ing. —  In  Goodwin  v.  State,  96  Ind.  550,  which 
was  a  prosecution  for  murder,  ihe  defense 
being  insanity.it  was  held  that  the  court  prop- 
erly refused  to  admit  evidence  that  the  de- 
fendant was  different  from  other  people  in  his 
manner  of  living,  or  acting,  or  speaking,  or 
eaiing. 

Conduct  Evincing  Insanity.  —  Charter  Oak  L. 
Ins.  Co.  v.  Rodel,  95  U.  S.  232. 
Avoidance  of  Company  as  Symptom  of  Insanity. 

—  McLeod  v.  State,  31  Tex.  Crim.  33i- 


Purposeless  Wanderings  and  Absence  from  Home 
as  Indicating  Insanity.  —  See  State  v.  Brvant,  93 

Mo.  273. 

Letters  as  Well  as  Verbal  Declarations  May  Be 

Considered.  —  State  v.  Kring,  64  Mo.  591,  which 
was  a  prosecution  for  murder. 

6.  Indecent  and  Immodest  Conduct.  —  Delafield 
v.  Parish,  25  N.  Y.  9,  in  which  case  a  will  was 
set  aside,  and  stress  was  laid  by  the  court 
upon  the  fact  that  the  testator  was  totally  in- 
sensible to  all  decencies  and  proprieties  of  life, 
and,  among  other  things,  while  in  a  nude 
condition,  rushed  into  the  presence  of  his  wife 
and  sought  her  garments  for  his. 

Filthy  and  Immodest  Habits  of  Women. — Allore 
v.  Jewell,  94  U.  S.  506. 

7.  Habit  of  Talking  to  Oneself.  —  State  v.  Win- 
ter, 72  Iowa  627. 

The  Mutterings  of  a  man  afflicted  with  pneu- 
monia may  as  well  be  attributed  to  physical 
pain  and  suffering  as  to  a  disordered  mind. 
Spratt  v.  Spratt,  76  Mich.  384. 

8.  Irrational  and  Disconnected  Conversation.  — 
In  re  Goldthorp,  94  Iowa  336,  5S  Am.  St.  Rep. 
400;  Bever  v.  Spangler,  93  Iowa  576;  People 
v.  Conrov,  97  N.  Y.  62;  De  Witt  v.  Barley,  g  M, 
Y.  37i. 

9.  Spasmodic  Possession  of  Abnormal  Muscular 

Strength.  —  U.  S.  v.  Ridgeway,  31  Fed.  Rep. 
144,  in  which  case  insanity  was  relied  upon  as 
a  defense  in  a  criminal  proseculion. 

10.  Sanity  Evinced  by  Business  Capacity. — Ward 
v.  Dulaney,  23  Miss.  410;  Weed  v.  Mutual 
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Testamontary  Capacity.  —  In  cases  involving  the  validity  of  wills  the  courts  arc- 
very  averse  to  holding  that  the  testator  was  wanting  in  capacity  to  make  a 
will,  and  the  fact  that  the  testator  at  the  time  of  making  the  will  was  able  to 
comprehend  and  manage  his  affairs  and  conduct  his  business  with  prudence 
and  economy  will  have  great  weight  with  the  court  and  will  almost  invariably 
be  deemed  to  evince  testamentary  capacity.1 

(b)  Insanity  Notwithstanding  Business  Capacity.  —  I  here  may  be,  and  doubtless 
are,  cases  where  a  person  may  be  able  to  transact  some  business,  and  yet  be 
incapable  of  making  a  will,  on  account  of  an  insane  delusion  which  lias 
divstrov.'d  tin-  mind  on  a  subject  relating  to  some  parth  ul, ii  a<  t.a 

(c)  Sanity  Notwithstanding  Want  of  Business  Capacity.  —  That  a  person  makes  an 
improvident  bargain,  or  man)-  improvident  bargains,  and  that  he  is  generally 
unthrifty  in  his  business,  or  unsuccessful  in  one  or  many  enterprises,  docs  not 
per  se  prove  him  to  be  non  compos  mentis.  These  may  coexist  with  a  mind 
perfectly  and  legally  sound.3 


Ben.  L.  Ins.  Co.,  70  N.  Y.  561;  Chafin  Will 
Cise,  32  Wis.  557. 
Contracts  Upheld  Because  of  Business  Capacity. 

—  Parker  u.  Marco,  76  Fed.  Rep.  510;  Lewis 
v.  Arbuckle.  S5  Iowa  335;    Des  Moines  Nat. 
Bank  v.  Cbisholm,  71  Iowa  675;  Davis 
Phillips,  85  Mich.  19S;  Pennington  v.  Stanton, 
125  Mo.  658. 

Business  Capacity  Not  Measured  by  Degrees  of 
Competency.  —  Davis  v.  Phillips,  85  Mich.  198. 

The  Ability  of  a  Woman  to  Give  and  Attend 
Parties  and  to  Eeceive  and  Entertain  Company 
with  elegance  and  propriety,  and  to  converse 
sensibly,  freely,  and  familiaily  upon  all  the 
topics  that  present  themselves,  without  evinc- 
ing any  trace  of  insanity,  tends  strongly  to 
sh  )w  sanity.    Ward  v.  Dulaney,  23  Miss.  410. 

Occupying  Fiduciary  Capacity.  —  The  fact  that 
the  suspected  person  was  appointed  guardian 
of  an  infant  and  acted  as  such  without  com- 
plaini,  removal,  or  objection,  is  inconsistent 
with  such  person's  insanity.  Ward?-.  Dulaney, 
23  Miss.  410. 

Incidents  Attending  Payment  of  Taxes  —  Exam- 
ination of  Tax  List.  —  Horn  v.  Pullman,  72  N. 
Y.  269. 

Business  Capacity  of  Party  to  Marriage  Contract. 

—  It  was  held  in  Anonymous,  4  Pick.  (Mass.) 
32,  that  the  fact  of  a  party  being  able  to  go 
through  a  marriage  ceremonv  with  propriety 
is  prima  facie  evidence  of  sufficient  under- 
standing to  make  a  contract.  In  Kern  v. 
Kern,  51  N.  J.  Eq.  574,  it  was  declared  that 
this  is  laying  down  too  strong  a  rule,  but  that 
there  can  be  no  doubt  that  it  is  a  matter  of  sig- 
nal importance  in  considering  such  a  question 
as  the  one  involved  in  this  case,  that  the  party 
conducted  himself,  in  a  preliminary  conversa- 
tion with  the  clergyman,  in  such  a  way  as  to 
impress  him  with  his  sanity,  and  bore  himself 
intelligently  through  the  ceremony  of  mar- 
riage. 

Sanity  of  Mortgagor  Evinced  by  General  Busi- 
ness Capacity. —  Curtis  v.  Brownell,  42  Mich. 
165. 

1 .  Testamentary  Capacity  Evinced  by  Ability  to 
Manage  Business  —  United  States.  —  Newton  v. 
Carbery,  5  Cranch  (C.  C.)  626. 

Connecticut.  —  Comstock  v.  Hadlyme  Ecclesi- 
astical Soo,  8  Conn.  254,  20  Am.  Dec.  roo. 

Michigan.  —  Spratt  v.  Spratt,  76  Mich.  384- 
Hoba  n  v.  Piquette,  52  Mich.  346;  Rice  v.  Rice, 
50  Mich.  448;  Fraser  v.  Jennison,  42  Mich.  206. 


Missouri. — Couch  v.  Gentry,  113  Mo.  248; 
Myers  v.  Hauger,  98  Mo.  433;  Jackson  v.  Har- 
din, 83  Mo.  J84;  Rankin  v.  Rankin,  61  Mo. 
295;  Benoist  v.  Murrin,  58  Mo.  307;  Harvey 
v.  Sullens,  56  Mo.  372;  Pratte  v.  Coffman,  33 
Mo.  71;  McClintock  v.  Curd,  32  Mo.  411;  Elli- 
ott v.  Wei  by,  13  Mo.  App.  19. 

New  Hampshire.  —  Dennett  v.  Dennett,  44 
N.  H.  531,  84  Am.  Dec.  97. 

New  Jersey.  —  Bannister  v.  Jackson,  45  N. 
J.  Eq.  702;  Waddington  v.  Buzby,  45  N.  J.  Eq. 
173,  14  Am.  St.  Rep.  706. 

New  York.  —  Matter  of  White,  121  N.  Y. 
406;  Brick  v.  Brick,  66  N.  Y.  144;  Gardiner  v. 
Gardiner,  34  N.  Y.  155. 

Vermont.  —  Converse  v.  Converse,  21  Vt. 
168. 

The  Fact  that  the  Will  Was  in  the  Testator's 
Handwriting,  where  the  testamentaiy  disposi- 
tions are  reasonable  on  their  face  is  a  strong 
circumstance  in  favor  of  upholding  the  will. 
Mullins  v.  Cottrell,  41  Miss.  291,  in  which  rase 
the  court  cited  Fulleck  v.  Allinson,  3  Hag. 
Ecc.  527.  In  the  latter  case  Sir  J.  Nicholl 
said:  "A  monomania,  to  affect  such  an  instru- 
ment under  such  circumstances,  should  be 
clear  in  point  of  existence,  and  decided  in 
character  beyond  all  doubt 

Capacity  to  Understand  an  Ordinary  Document, 
or  to  Hold  a  Continuous  Conversation,  may  cer- 
tainly be-  inquired  into  as  furnishing  a  means 
of  informing  the  jury,  as  nearly  as  may  be,  of 
the  extent  of  the  testator's  powers,  physical 
and  mental  combined,  as  affecting  his  capacity 
to  make  the  will  propounded.  Beaubien  v. 
Cicolte,  12  Mich.  459. 

Ability  to  Converse  Bationally  and  Capacity  to 
Understand  Business. —  Brock  t.  Luckett,  4 
How.  (Miss.)  459.  See  also,  to  the  effect  that 
an  aged  or  infirm  man  may  have  testamentary 
capacity  where  he  is  able  to  transact  his 
ordinary  business  affairs,  Couch  v.  Gentry, 
113  Mo.  24S;  Norton  v.  Paxton,  no  Mo.  456; 
Benoist  v  Murrin,  58  Mo.  308;  and  Thompson 
v.  Ish,  99  Mn.  180. 

2.  Insanity  Notwithstanding  Business  Capacity. 
■ — Shelford  on  Lunacy  26.  which  authority  was 
cited  in  Schneider  v.  Manning.  121  III.  376. 
See  also  Smee  v.  Smee,  5  P.  D.  S4,  2S  W.  R. 
703,  44  J.  P.  220. 

3.  Sanity  Notwithstanding  Want  of  Business 
Capacity. — See  the  title  Insanity,  vol.  16,  p. 
611. 
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(d)  Want  of  Business  Capacity  as  Evincing  Insanity.  —  A  neglect  of  the  proper  care 
which  one  has  been  in  the  habit  of  giving  to  the  preservation  of  his  property, 
whether  it  result  from  improvidence  or  parsimony,  is  a  frequent  sign  of  men- 
tal enfeeblement  or  decay.  It  is  at  any  rate  a  circumstance  which,  though  in 
itself  it  may  be  slight,  may  nevertheless  have  weight  in  connection  with  other 
circumstances.1 

(3)  Criminal  Acts  and  Incidents  Accompanying  Commission  of  Crime  — 
Premeditation  and  Deliberation.  —  A  person  may  be  insane,  entirely  incapable  of  dis- 
tinguishing between  right  and  wrong,  and  without  any  just  sense  of  moral 
responsibility,  and  yet  retain  sufficient  powers  of  mind  and  reason  to  act 
with  premeditation,  to  understand  and  contemplate  the  nature  and  conse- 
quences of  his  own  conduct,  and  to  intend  the  result  which  his  acts  are  calcu- 
lated to  produce.  Insanity  does  not  necessarily  operate  to  deprive  its  subjects 
of  their  hopes  and  fears,  or  the  other  mental  emotions  which  agitate  and 
influence  the  minds  of  persons  in  the  full  possession  of  their  faculties.* 

The  Fact  that  a  Crime  Is  Openly  Committed,  and  that  the  perpetrator  commits  it  at 
a  time  and  place  which  render  his  arrest  certain,  is  not  one  tending  to  show- 
insanity  or  prove  innocence.  The  most  heinous  murders  are  frequently  per- 
petrated under  circumstances  which  render  escape  impossible.  Homicides 
prompted  by  such  evil  passions  as  jealousy,  revenge,  and  anger,  are  more  often 
committed  in  open  day  and  in  frequented  places  than  secretly.  This  the 
reported  cases  fully  show.3 

Motive  for  Commission  of  Crime  as  Indicating  Sanity.  —  One  of  the  evidences  of 
sanity  on  a  criminal  prosecution  is  the  presence  of  a  motive  in  the  mind  of 
the  accused;4  and  it  has  been  declared  that  the  mere  motiveless  destruction 
of  life  can  with  difficulty  be  regarded  as  the  act  of  a  sane  mind.3 

Efforts  to  Escape  and  Resistance  of  Arrest.  —  On  a  criminal  prosecution  the  fact 
that  the  defendant  endeavored  to  escape  is  not  at  all  inconsistent  with  insanity. 
Where  a  person  is  affected  with  a  delusion  and  commits  acts  of  violence  it  is 
his  natural  and  instinctive  impulse  to  attempt  to  escape.6    And  it  has  been 

Unfitness  for  Conversation.  —  It  has  been  de-  Temporary   Transports   of    Passion.  —  Mere 

clared  that  unfitness  for  conversation  does  not  transports  of  passion  at  the  time  when  the  act 

constitute  imbecility  or  insanity.    Durham  v.  in  question  was  done  are  immaterial  where  it 

Durham,  10  P.  D.  80,  which  was  an  action  for  appears  that  the  mind  remains  unimpaired  and 

divorce.  in  the  exercise  of  its  faculties.    Per  Williams, 

The  Mental  Condition  Which  Disables  a  Person  C.  J.,  in  St.  Louis  Mut.  L.  Ins.  Co.  v.  Graves, 

to  Make  a  Deed  is  very  well  described  in  Black-  6  Bush  (Ky.)  268. 

ford      Christian,  1  Knapp  73,  which  case  is  Deliberation  Inconsistent  with  Passionate  Im- 

cited  in  1  Wharton  &  Stille's  Med.  Jur.,  §  76  pulse.  —  People  v.  Deacons,  109  N.  V.  374. 

Want  of  Business  Capacity  Explained  by  111  3.  Inference  from  Fact  that  Crime  Was  Openly 

Health,  Domestic  Troubles,  etc. —Dennett  v.  Den-  Committed.  — Goodwin  v.  Slate,  96  Ind.  550. 

nett,  44.  N.  H.  531,  84  Am.  Dec.  97.  4.  Sanity  Evinced  by  Motive.  —  Goodwin  v. 

1.  Want  of  Business  Capacity  as  Evincing  In-  State,  96  Ind.  550,  in  which  case  the  court  cited 
sanity.  —  Hamilton  v.  Hamilton,  10  R.  I.  53S,  Wharton  &  Stille's  Med.  Jur.',  §405.  See  also 
in  which  case  the  question  was  as  to  the  capac-  Clough  v.  State,  7  Neb.  320;  State  v.  Cohn.  9 
iiyof  a  testator.  See  also  Delafield  v.  Parish,  Nev.  179;  State  v.  Larkin,  11  Nev.  314;  People 
25  N.  Y.  9.  And  see  the  title  Insanity,  vol.  v.  Bennett,  49  N.  Y.  137.  And  see  the  title 
16,  p.  611.  Insanity,  vol.  16,  p.  609. 

2.  Premeditation  Notwithstanding  Insanity.  —  5.  Want  of  Motive  for  Commission  of  Crime  as 
Per  Bigelow,  C.  J.,  obiter  in  Dean  v.  Ameri-  Indicating  Insanity. —  Dean's  Med.  Jur.  577, 
can  Mut.  L.  Ins.  Co.,  4  Allen  (Mass.)  96.  See  which  authority  was  quoted  in  Andersen  v. 
also  People  v.  Wood,  126  N.  Y.  249.  And  see  State,  43  Conn.  514,  21  Am.  Rep.  669.  See 
the  title  Insanity,  vol.  16,  p.  618.  also  State  v.  Spencer.  21  N.  J.  L.  196. 

Display  of  Sense  in  Commission  of  Crime,  —  6.  Insanity  Notwithstanding  Attempts  to  Es- 

Where,  on  a  criminal  prosecution,  it  appears  cape.  — Armstrong  v.  State,  30  Fla.  170.  But 

that  the  defendant  in  committing  ihe  offense  see  U.  S.  v.  Shults.  6  McLean  (U.  S.)  121. 

embraced  a  favorable  opportunity,  in  the  ab-  Failure  to  Make  Effort  to  Escape.  —  In  Massen- 

sence  of  witnesses,  and  under  circumstances  gale  v.  State,  24  Tex.  App.  181;  which  was  a 

likely  to  avoid  detection,  this  circumstance  prosecution  for  murder,  the  defendant  alter 

conduces  to  show  a  knowledge  of  the  distinc-  the  homicide  made  no  effort  to  escape.  He 

tion  between  right  and  wrong.    U.  S.  v.  Shults,  evinced  no  concern  whatever  about  what  he 

6  McLean  (U.  S.)  121.  had  done.    He  remained  openly  in  the  vicinity 
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held  that  where  one  is  restrained  as  an  insane  person  his  attempts  to  escape 
from  custody  are  not  to  be  regarded  as  indicative  of  unsoundness  of  mind.1 

Rational  Acts  at  Time  of  Commission  of  Crime.- — On  a  Criminal  prosecution  the 
fact  that  the  defendant  at  the  commission  of  the  crime  acted  rationally  is  to 
be  considered  as  showing  that  he  was  able  to  distinguish  between  right  and 
wrong.2 

Enormity  of  Crime.  —  As  a  general  proposition  it  is  well  settled  that  on  a  crim- 
inal prosecution  the  jury  is  not  warranted  in  inferring  that  the  defendant  is 
insane  from  the  mere  fact  of  his  having  committed  the  crime,  or  from  the 
enormity  of  the  crime,  or  from  the  mere  apparent  absence  of  adequate 
motive  for  it.3 

Recognition  of  Enormity  of  Crime.  —  On  a  prosecution  for  murder  the  facts  that 
the  defendant  hid  his  victim,  secreted  his  valuables,  and  attempted  to  com- 
mit suicide  when  about  to  be  detected,  all  go  to  show  that  he  was  conscious 
of  the  crime  he  was  committing  and  recognized  its  enormity,  and  knew  right 
from  wrong.1 

(4)  Cruelty,  Destructiveness,  Etc.  —  In  General.  —  It  has  been  declared  that 
the  destruction  of  one's  own  property  without  any  apparent  motive  or  prov- 
ocation may,  in  connection  with  other  facts,  be  considered  in  determining 
such  person's  sanity;5  but  cruelty  and  inhumanity  are  not  necessarily  incon- 
sistent with  sanity.0 

(5)  Suicide.  —  A  homicidal  mania  manifests  itself  in  self-destruction  more 
frequently  than  in  any  other  form,  and  according  to  some  medical  authorities 
suicide  is  regarded  as  conclusive  evidence  of  insanity.'  But  there  is  no  pre- 
sumption of  law,  prima  facie  or  otherwise,  that  suicide  or  an  attempt  to  com- 
mit suicide  arises  from  insanity.8 

i.  CUNNING  of  Madmen.  —  Natural  fools  and  idiots  occasionally  exhibit 
astonishing  acuteness  and  profoundness  of  judgment,  and  it  has  been  declared 
that  sanity  or  insanity  cannot  depend  upon  or  be  collected  from  particular 
actions,  unless  every  part  of  the  person's  behavior  constitutes  unequivocal 
evidence  of  his  habit  of  mind.9 

of  the  tragedy  from  ten  o'clock  in  the  morning  App.  181;  2  Taylor's  Med.  Jur.  (7th  Am. 
until  night,  and    then  went   to   his  house,      ed.)  784. 

within  a  short  distance  of  where  his  victim         4.  Recognition  of  Enormity  of  Crime.  —  State 
was,  and  went  to  bed.     It  was  held  that  these      v.  Williamson,  106  Mo.  162. 
circumstances  could  only  be  accounted  for         5.  Voluntary  Destruction  of  Property  as  Evinc- 
upon  the  theory  of  the  defendant's  insanity.         ir.g  Insanity.  —  Karow  v.  Continental  Ins.  Co., 

1.  Resisting  Arrest  as  Insane  Person.  —  Kern      57  Wis.  56,  46  Am.  Rep.  17. 

v.  Kern,  sr  N.  J.  Fq.  574,  in  which  case  it  was  6.  Cruelty  and  Inhumanity.  —  Mullins  v.  C<  tt- 
declaied  that  "  it  would  be  difficult  to  find  any      re'.l.  41  Miss.  291. 

one  who  would  patiently  submit  to  be  taken  7.  Medical  View  that  Suicide  Evinces  Insanity, 
in  charge  by  an  officer  without  any  explana-  — Andersen  v.  State,  43  Conn.  514,  21  Am. 
tion  whatever,  and  on  the  commencement  of  Rep.  669,  in  which  case  Caipenter,  J.,  said: 
his  resistance  slnuld  be  handcuffed."  "  Esquirol,    a   celebrated  French  physician, 

2.  Rational  Acts  at  Time  of  Commission  of  who  founded  a  lunatic  asylum  in  1799.  which 
Crime.  —  Williams  v.  State,  50  Ark  511,  which  became  a  model  for  all  similar  institutions 
was  a  prosecution  for  murder.  The  defend-  afterwards  founded  in  France,  and  who  pub- 
ant,  immediately  before  committing  the  crime,  lished  a  work  on  menial  maladies,  thinks  that 
wrote  a  note  in  which  he  spoke  of  his  "  rash  in  all  cases  the  suicidal  act  is  the  deed  of  a 
act."  monomaniac,  and  results  from  a  pathological 

3.  Sanity  Notwithstanding  Enormity  of  Crime.      change  in  the  brain  or  some  part  of  it." 

—  U.  S.  v.  Shults,  6  McLean  (U.  S.)  121,  to  8.  See  the  titles  INSANITY,  vol.  16,  p.  6c8; 
which  case  particular  reference  is  made  for  an  Life  Insurance,  vol.  ig,  p.  76;  Murder  and 
instruction  by  McLean,  J.,  upon  this  subject;  Manslaughter. 

Guiteau's  Case,  10  Fed.  Rep.  161,  U.  S.  v.  Suicide  of  Insane  Person  Regarded  as  Resulting 
Kaukner,  35  Fed.  Rep.  730;  Singleton  v.  State,  from  Disease.  —  Death  by  his  own  hands,  in  the 
71  Miss.  7S2,  42  Am.  St.  Rep.  4S8;  Russell  v.  case  of  one  nan  compos,  is  as  much  the  result 
State,  53  Miss.  368;  Willis  v.  People,  32  N.  Y.  of  disease  as  death  by  fever  or  consumptirn 
715.  And  see  the  title  Insanity,  vol.  16,  p.  The  act  of  an  insane  man  is  morally  no  more 
bo*.  his  act  than  if  it  were  mechanical.  John  Han- 

View  that  Enormity  of  Offense  May  Indicate     cock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 
Insanity.  —  See  Massengale  v.  State,  24  Tex.        9.  Cunning  of  Madmen.  —  Foster  v.  Means, 
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j.  Knowledge  of  Insane  Person  of  His  Insanity.  —  Cases  have  been 
known  in  which  insane  persons  were  aware  of  the  fact  that  they  were  insane, 
and  it  has  been  held  that  a  person's  declarations  that  he  is  insane  are  com- 
petent on  an  issue  as  to  his  sanity.1 

k.  Eccentricities,  Excitability,  and  Irritability  —  in  General. —  On 
an  issue  of  insanity  it  is  always  competent  to  consider  the  party's  eccentrici- 
ties, irritability,  and  excitability,  especially  in  connection  with  other  symp- 
toms of  insanity;3  and  it  has  been  declared  that  excitement  and  agitation 
amounting  to  fury  generally  attend  and  characterize  the  conduct  of  one 
laboring  under  insane  delusion  when  the  object  of  it  is  presented  to  his  mind, 
and  especially  when  it  is  in  his  presence.3 

Eccentric  Habits  Suddenly  Acquired  are  presumptive  of  insanity.  In  eccentricity 
there  is  a  will  to  do  or  not  to  do,  but  in  monomania  the  will  is  subject  to  the 
delusion.  4 

Distinction  Between  Occasional  and  Habitual  Eccentricity.  ■ —  A  single  act  of  eccen- 
tricity or  of  irrational  conduct  is  not  evidence  of  insanity,  but  a  group  or 
series  of  unnatural  acts  may  properly  be  considered  as  tending  to  prove 
insanity.5 

Corroboration  of  Other  Evidence  as  to  Insanity.  —  On  a  criminal  prosecution  where 
the  defense  is  insanity  the  only  materiality  of  evidence  respecting  the  peculiari- 
ties of  the  prisoner  is  the  probability  it  may  afford  of  the  defendant's  liability 
to  such  disorder  of  the  mind,  and  the  corroboration  it  may  yield  to  other 
evidence  which  may  tend  directly  to  show  such  disorder  at  the  time  of  the 
commission  of  the  crime.6 

Sanity  Notwithstanding  Eccentricities  and  Irrational  Conduct.  ■ —  It  has  been  declared 
that  every  instance  must  be  judged  on  its  own  merits,  and  that  while  weak- 
ness of  understanding  deserves  protection,  it  should  be  remembered  that  too 
nice  an  investigation  of  eccentricities  and  imperfections  may  lead  to  oppres- 
sion and  injustice;7  and  the  books  abound  with  cases  in  which  it  has  been 
held  that  persons  may  be  criminally  responsible  or  may  have  capacity  to  make 
deeds  or  wills,  notwithstanding  their  peculiarities  and  eccentricities.8 

Spears  Eq.  (S.  Car.)  569,  42  Am,  Dec.  332,  in  4.  Eccentric  Habits  Suddenly  Acquired.  —  Ekin 

which  case  the  court  cited  1  Collinson  on  Idiots  v.  McCracken,   ri    Phila.  (Fa.)  534,  34  Leg. 

43,  note.    See  also  Wray  v.  Wray,  19  Ala.  522,  Int.  (Pa  )  405,  in  which  case  the  court  cited 

in  which  case  the  court  cited  Dew  v.  Clark,  3  Wharton  &  Stille's  Med.  Jur.  96. 

Add.  Ecc.  79,  wherein  Sir  John  Nicholl  de-  5.  Distinction  Between  Occasional  and  Habitual 

clareJ  that  "  few  madman  are  so  mad  as  to  be  Eccentricity.  —  U.  S.  v.  Lancaster,  7  Biss.  (U. 

incapable  of  some  degree  of  self-control;  and  S.)  440,  which  was  a  criminal  prosecution.  In 

the  cunning  which  madmen  are  often  found  to  this  case  the  defendant  was  found  insane, 

exercise,  if  bent  upon  carrying  some  favorite  6.  Corroboration  of  Other  Evidence  as  to  In- 

poini,  is  a  circumstance  of  the  malady  too  sanity.  —  Guiteau's  Case,  10  Fed.  Rep.  161. 

well  known  to  require  any  specific  illustra-  7.  Sanity  Notwithstanding  Eccentricities  and 

tion."    See  also  Reg.  v.  Pearce,  9  C.  &  P.  667,  Irrational  Conduct.  —  Beck's  Med.  Jur.,  quoted 

38  E.  C.  L.  28r,  where  an  insane  prisoner  at-  in  Hovey  v.  Hobson,  55  Me.  256. 

tempted  to  prove  his  sanity.  8.  Testamentary     Capacity  Notwithstanding 

1.  Insane  Person's  Knowledge  of  His  Insanity.  Eccentricity,  etc.  —  Bennett  v.  Ilibben,  SS  Iowa 
—  Ross  v.  McQuiston.  45  Iowa  145;  Pela-  154;  Keitbley  v.  Keithley,  85  Mo.  217;  Chil- 
iriDurges  v.  Clark,  9  Iowa  1.  In  the  latter  dren's  Aid  Soc.  v.  Loveridge,  70  N.  Y.  3S7; 
case,  which  involved  the  validity  of  a  will,  the  Cudney  v.  Cudney,  6S  N.  Y.  148:  Mercer  v. 
superintendent  of  the  hospital  in  which  the  Kelso,  4  Gratt.  (Va.)  106;  Smith's  Will,  52  Wis. 
testator   had   bsen    a   patient   testified    that  543,  38  Am.  Rep.  756. 

the  testator  often  con  versed  with  him  on  the  Peculiarities  of  Conduct  Due  to  Mere  Penurious- 
subject  of  his  insanily,  and  that  no  one  con-  ness.  —  Newton  v.  Carbery,  5  Ctanch  (C.  C.) 
versing  with  him  on  subjects  not  connected  626. 

with  his  delusions  would  have  suspected  him  Peculiarities  Due  to  Bad  Dreams.  —  Children's 

to  be  insane.  Aid  Soc.  v.  Loveridge,  70  N  Y.  3S7. 

2.  Insanity  Evinced  by  Eccentricities  and  Trra-  Frequent  Alterations  of  Will  —  Consistency  as 
tional  Conduct.  —  Bever  v.  Spangler,  q3  Iowa  to  the  General  Plan  of  Disposition.  —  Newton  v. 
576;  Hays  v.  Com.,  (Ky.  1896)33  S.  W.  Rep.  Carbery,  5  Cranch  (C.  C  )  626 

1104;  Prentis  v.  Bates,  93  Mich.  234  A  Case  of  Extraordinary  Peculiarity  of  Mind  cited 

3.  Excitement  and  Agitation  Amounting  to  in  Taylor's  Med.  Jur.  of  Insanity  649,  Mullins 
Fury.  —  Mullins  v.  Cottrell,  41  Miss.  2gr.  v.  Cottrell,  41  Miss.  2gr,  and  in  Denson  v. 
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Standards  of  Comparison.  —  When  the  sanity  of  an  individual  is  in  question, 
instead  of  comparing  him  with  a  fancied  standard  of  mental  soundness,  as  is 
too  commonly  the  custom,  his  natural  character  should  be  diligently  investi- 
gated, in  order  to  determine  whether  the  apparent  indication  of  madness  is 
not  merely  the  result  of  the  ordinary  and  healthy  constitution  of  the  faculties. 
In  a  word,  he  is  to  be  compared  with  himself,  not  with  others,  and  if  there 
has  been  no  departure  from  his  ordinary  manifestations,  he  is  to  be  judged 
sane;  although  it  cannot  be  denied  that  striking  peculiarities  of  character, 
such  as  amount  to  eccentricity,  furnish  strong  ground  of  suspicion  of  pre- 
disposition to  madness.1 

Irritability  and  Irascibility.  —  On  a  criminal  prosecution  the  fact  that  the 
defendant  is  more  liable  to  be  irritated  than  the  generality  of  men,  and  that 
he  has  a  more  irascible  temper  than  men  generally  have,  is  not  evidence  of 
insanity.2 

/.  Hysteria,  Hypochondria,  and  Melancholia.  — A  woman  may  be 
sufficiently  sane  to  have  testamentary  capacity  notwithstanding  the  fact  that 
she  is  subject  to  frequent  attacks  of  hysteria;3  and  it  has  been  held  that  a 
woman  who  suffers  from  hypochondria,  and  has  false  and  exaggerated  ideas 
as  to  diseases  with  which  she  is  afflicted,  is  not  necessarily  incapacitated  from 
making  a  will.4  The  courts  seem  to  be  averse  to  declare  a  person  insane 
because  he  suffers  from  melancholia,  especially  on  a  criminal  prosecution, 
where  it  appears  that  he  was  able  to  distinguish  between  right  and  wrong;5 
and  in  a  case  involving  the  validity  of  a  deed  the  grantor's  low  spirits  and 
apparent  melancholia  may  be  explained  by  showing  that  he  is  suffering  from 
grief  consequent  upon  the  death  of  relatives.6 

m.  Delusions,  Hallucinations,  Monomania — (I)  Delusion  as  a  Test 
of  Insanity.  —  The  true  test  of  insanity  is  mental  delusion.  If  a  person  per- 
sistently believes  supposed  facts,  which  have  no  real  existence  except  in  his 
perverted  imagination,  and  against  all  evidence  and  probability,  and  con- 
ducts himself,  however  logically,  upon  the  assumption  of  their  existence,  he 
is,  so  far  as  they  are  concerned,  under  a  morbid  delusion ;  and  delusion  in 
that  sense  is  insanity.  Such  a  person  is  essentially  mad  or  insane  on  those 
subjects,  though  on  other  subjects  he  may  reason,  act,  and  speak  like  a  sensible 
man.7 

Beazley,  34  Tex.  191,  is  that  of  Morgan  v.  case  it  appeared  that  the  grantor  sometimes 
Boys.  cried,  and   sometimes  seemed  low-spirited, 

Criminal  Responsibility  Notwithstanding  Ec-  and  sat  all  day  without  talking  unless  some 
centricity. —  U.  S.  v.  Ridgeway,  31  Fed,  Rep.  one  spoke  to  him,.  This  was  explained  by 
144;  Fitzpatrick  v.  Com.,  81  Ky.  357.  showing  that  he  was  grieving  over  the  death 

Judicial  Notice  of  Fact  that  Nearly  All  Men  Are     of  a  child,  and  the  deed  was  upheld. 
Sane.  —  Myatt  v.  Walker,  44  111.  485.  7.  Wharton  &  St: lie  Med.  Jur.  90,  which 

1.  Standards  of  Comparison. —  Ray's  Med.  Jur.  authority  was  cited  Ekin  v.  McCracken,  ir 
of  Insanity,  which  authorily  was  <///<>/, ;7  in  Phila.  (Pa.)  534,  32  Leg.  Int.  (Pa.)  405;  Ameri- 
Smith  v.  Tebbilt,  L.  R.  1  P.  D.  398,  16  L.  T.,  can  Seamen's  Friend  Soc.  v.  Hopper,  33  N.  Y. 
N.  S.  841.  619,  in  which  case  the  court  refused  to  admit 

2.  Irritability  and  Irascibility.  —  Willis  v.  a  will  to  probate  because  of  the  testator's  in- 
People,  32  N.  Y.  715,  in  which  case  the  court  sanity. 

declared  that  irritability  and  irascibility  are  "The  Main  Character  of  Insanity,  in  a  legal 
to  be  regarded,  if  at  all,  "  as  evidence  of  the  view,  is  said  to  be  the  existence  of  delusion, 
condition  of  a  man  more  easily  becoming  in-  i.  e.,  that  a  person  should  believe  something 
sane,  more  liable  to  become  insane,  not,  how-  to  exist  which  does  not  exist,  and  that  he 
ever,  of  insanity  itself."  should  act  upon  this  belief.    *    *    *  From 

3.  Testamentary  Capacity  Notwithstanding  various  legal  decisions  it  would  appear  that 
Hysteria.  —  Matter  of  Blakely,  48  Wis.  294.  the  lest  for  unsoundness  of  mind  in  law  has 

4.  Hypochondria  —  Exaggerated  Ideas  as  to  no  immediate  reference  to  the  mere  existence 
Suffering.  —  Prentis  v.  Bates.  88  Mich.  567.  of  delusion."    Taylor  Med.  Jur.  of  Insanity 

5.  Melancholia.  —  State  v.  Shippey,  10  Minn.  624,  which  authority  was  quoted  by  Eians,  J., 
223,  88  Am.  Dec.  70.  in  Denson  v  Beazley,  34  Tex.  191. 

Physical  Symptoms  of  Melancholia.  —  People  v.  Delusion  Accompanied  by  Shrewdness  and  Cun- 
Taylor,  138  N\  Y.  399.  ning.  —  In  some  forms  of  insanity  delusion  ap- 

6.  Low  Spirits  Occasioned  by  Death  in  Family.  pears  to  be  the  only  evidence  of  the  unsound- 
—  Lynch  v.  Doran,  95  Mich.  395,  in  which      ness  of   mind.    In  such   cases,  perception, 
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(2)  Excitement  as  a  Test  of  Mania.  —  Mania  is  that  form  of  insanity  where 
the  mental  derangement  is  accompanied  by  more  or  less  of  excitement.  Some- 
times the  excitement  amounts  to  a  fury.  The  individual  in  such  cases  is 
subject  to  hallucinations  and  illusions.  He  is  impressed  with  the  reality  of 
events  which  have  never  occurred,  and  of  things  which  do  not  exist,  and  acts 
more  or  less  in  conformity  with  his  belief  in  these  particulars.1 

(3)  Sanity  Notwithstanding  Delusion.  —  The  existence  of  a  delusion  is  not 
an  infallible  test  of  insanity.  Remarkable  instances  are  given  by  writers  on 
medical  jurisprudence,  and  by  law  writers,  of  delusions  of  men  of  prominence 
in  all  the  walks  of  life.  In  criminal  cases  the  delusions  of  a  sane  man  do  not 
make  him  irresponsible.  The  question  in  such  cases  is,  Is  the  delusion  set 
up  as  a  defense  the  delusion  of  an  insane  person?  2 

Insanity  Although  There  Is  No  Delusion.  — On  the  other  hand,  there  are  instances 
in  which  a  plea  of  insanity  may  properly  be  allowed,  although  no  delusion 
can  be  proved.  Each  case  must  be  taken  with  all  its  surrounding  circum- 
stances, and  legal  theories  of  insanity  are  chiefly  valuable,  not  as  rigorous 
axioms  of  law,  but  as  cautions  to  be  observed  by  the  jury.3 

(4)  General  Symptoms  of  Monomania.  —  Monomaniacs  are  pursued  day 
and  night  by  the  same  ideas  and  affections,  and  they  give  themselves  up  to 
these  with  profound  ardor  and  devotion.  They  often  appear  reasonable  when 
conversing  on  subjects  beyond  the  sphere  of  their  delirium,  until  some  external 
impression  suddenly  rouses  the  diseased  brain.4 

(5)  Extent  to  Which  Mental  Faculties  Are  Affected  by  Monomania.  — There 
is  no  doubt  that  in  cases  of  monomania  all  the  mental  faculties  are  more  or 
less  affected,  but  the  affection  is  more  strikingly  manifested  in  some  than  in 
others.5 

(6)  Manifestations  of  Delusions,  Monomania,  and  Hallucinations  —  (a)  In 
General.  —  It  is  understood  to  be  a  very  common  delusion,  and  so  a  very  com- 
mon symptom  of  mental  disease,  for  the  patient  to  be  possessed  with  a  false 
belief,  out  of  which  he  cannot  be  reasoned,  that  some  person  (oftentimes  his 
best  friend)  entertains  murderous  designs  against  him,  and  that  his  life  is  in 
peril  from  such  acts.0  Other  manifestations  of  insanity  are  to  be  found  in  a 
belief  that  a  room  is  infested  with  devils  and  spirits;'  delusions  as  to  inventive 

memory,  and  acute  reasoning  exist  in  a  high 
degree,  and  the  delusion  may  be  accompanied 
by  the  greatest  shrewdness  and  cunning. 
Wharton  &  Stille  Med.  Jur.  06,  which  au- 
thority was  cited  in  Ekin  v.  McCracken,  11 
Phila.  (Pa.)  534,  32  Leg.  lai.  (Pa.)  405. 

1.  Excitement  Usually  Accompanying  Mania.  — 
Hall  v.  Unger,  2  Abb.  (U.  S.)  507,  which  was 
a  case  involving  the  validity  of  a  power  of 
attorney. 

Symptoms   of  Moral   Mania,  —  Andersen  v. 
State,  43  Conn.  514.  21  Am.  Rep.  669. 

2.  1  Wharton  lS;  Stille  Med.  Jur..  34-52, 
ti2,  137,  142,  which  authority  was  cited  in  Wil- 
cox v.  Slate,  94  Tenn.  106.  Sje  also  3  Rice  on 
Evidence  671.  See  further  Manhattan  L.  Ins. 
Co.  v.  Broughton,  109  U.  S.  121. 

For  Instances  of  Sane  Men  Who  Have  Had  Delu- 
sions see  Dunham's  Appeal,  27  Conn.  192; 
Wilcox  v.  Slate,  94  Tenn.  106;  Denson  v. 
Beazley,  34  Tex.  191;  1  Wharton  &  Stille  Med. 
Jur.,       112,  U7,  142. 

3.  Insanity  Although  There  Is  No  Delusion.  — 
Taylor's  Med.  Jur.  (7th  Am.  ed.),  which  au- 
thority was  quoted  by  counsel  in  Massengale 
v.  State,  24  Tex.  App.  i8r,  which  was  a  prose- 
cution for  murder.  The  defense  of  insanity 
was  sustained.    See  also  Parsons  v.  Stale,  81 
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Ala.  577,  60  Am.  Rep.  193,  in  which  case  the 
court  cited  Rex  v.  Hadfield,  27  How.  St.  Tr. 
1282;  2  Lawson's  Cr.  Def.  201. 

4.  General  Symptoms  of  Monomania. —  Beck's 
Med.  Jur.  of  Insanity  555,  which  authority 
was  quoted  in  Mullins  v.  Cottrell,  41  Miss.  291. 
See  also  Haines  v.  Hayden,  95  Mich.  332,  35 
Am.  St.  Rep.  566. 

5.  Taylor's  Med.  Jur.  626,  which  authority 
was  quoted  in  Mullins  v.  Cottrell,  41  Miss. 
291. 

6.  State  v,  Kelley,  57  N.  H.  549;  Ballantine 
v.  Proudfoot,  62  Wis.  216;  Denson  v.  Beazley, 
34  Tex.  191. 

Ordinary  Manifestations  of  Delusion.  —  Mullins 
v.  Cottrell,  41  Miss.  291,  in  which  case  the 
court  cited  Ray's  Med.  Jur.  of  Insanity,  104, 
105. 

7.  Cutler  v.  Zollinger,  117  Mo.  92,  wherein 
the  question  was  as  to  the  capacity  to  make  a 
deed.  The  court  declared  that  evidence  that 
the  grantor  believed  that  there  were  devils  and 
spirits  in  her  room,  and  that  they  crawled 
over  her  and  made  her  bed  an  abiding  place, 
was  sufficient,  standing  alone,  to  show  that 
her  reason  was  completely  dethroned;  but  the 
force  of  such  evidence  was  overcome  by  other 
evidence. 


Insanity. 


MEDIC  A  L  J  URISPR  U DUNCE. 


Manifestations,  etc. 


capacity;  1  delusions  as  to  divine  inspiration;3  hallucinations  as  to  wealth;3 
and  absurd  ideas  upon  the  subject  of  eating.4 

(b)  Delusion  as  to  Wife's  Infidelity.  —  Sometimes  insanity  is  evinced  by  a  hus- 
band's unfounded  belief  that  his  wife  has  violated  her  marriage  obligations;5 
but  the  existence  of  such  a  delusion  is  not  necessarily  proof'of  insanity.0 

(c)  Kleptomania.  —  It  is  said  that  kleptomania  is  accompanied  more  or  less 
by  other  incipient  symptoms  of  derangement,  such  as  a  general  alteration  in 
the  accustomed  mode  of  feeling,  thinking,  occupation,  and  life  of  the  indi- 
vidual, a  disposition  to  scold,  dispute,  and  quarrel,  to  drink,  and  to  wander 
about  busily  doing  nothing,  and  the  bodily  signs  of  excitement,  restlessness, 
and  want  of  sleep.7 

(d)  Religious  Views  and  Beliaf  in  the  Supernatural.  —  Though  a  man's  sanity  is 
generally  not  determined  by  his  religious  creed,  yet  his  opinions  may  be  so 
absurd  as  to  afford  evidence  of  unsoundness  of  mind,  and  they  are  proper  to 
be  considered,  with  other  evidence,  under  proper  instructions  by  the  court, 
as  to  the  effect  to  which  they  are  entitled.  But  a  merely  erroneous  religious 
creed,  or  an  aversion  to  any  particular  sect,  is  not  evidence  of  insanity.8 

Belief  in  Metempsychosis.  — -It  has  been  held  that  a  person  may  be  sane  although 
he  believes  in  the  transmigration  of  souls,  or  metempsychosis.0 

Want  of  Religious  Belief  as  Tending  to  Produce  Commission  of  Crime.  ■ —  Where  the  ques- 
tion is  whether  or  not  a  man  committed  suicide  the  court  will  not  regard  the 
fact  that  he  was  an  infidel  or  atheist. ,w 

Belief  in  Divine  Inspiration  to  Commit  Crime.  — ■  Unquestionably  a  man  may  be 


1.  Delusions  as  to  Inventive  Capacity.  —  A  per- 
son may  be  sane  notwithstanding  the  fact  that 
he  believes  in  the  possibility  of  perpetual 
motion  as  applied  to  machinery,  and  believes 
that  he  can  invent  instruments  oy  which  the 
hidden  ireasures  can  be  found.  Chafin  Will 
Case,  32  Wis.  557. 

Attempt  to  Produce  Perpetual  Motion.  —  It  may 
be  inexcusable  ignor.in:e  not  to  know  that  it 
has  been  demonstrated  that  perpetual  motion 
is  impossible;  but  the  fact  that  very  great 
minds  have  deemed  it  necessary  to  mike  such 
demonstrations-is  conclusive  that  the  impossi- 
bility of  perpetual  motion  is  not  so  apparent  to 
the  uneducated  mind  that  to  balieve  in  it  is 
evidence  of  idiocy  or  imbecility.  Such  ignor- 
ance has  no  perceptible  tendency  to  disquality 
for  the  control  and  disposition  of  property. 
Burt  v.  Quisenberry,  132  111.  385,  which  was  a 
case  involving  the  validity  of  a  deed. 

2.  Delusions  as  to  Divine  Inspiration.  —  Gui- 
teau's  Case,  10  Fed.  Rep.  161. 

3.  Hallucinations  as  to  Wealth.  —  Anderson 
v.  Cranmer,  11  W.  Va.  562. 

4.  Monomania  on  the  Subject  of  Eating.  — ■ 
Jenckes  v.  Probate  Ct.,  2  R.  I.  255. 

Mania  as  to  Inability  to  Sleep.  —  In  U.  S.  v. 
Ridgeway,  31  Fed.  Rep.  144,  in  which  case  in- 
sanity was  relied  upon  as  a  defense  on  a 
criminal  prosecution,  the  djfendant  testified 
that  he  had  not  been  asleep  for  eight  years, 
and  a  physician  lestified  that  the  defendant 
suffered  from  a  mania  upon  th;  subject  of 
wakefulness. 

5.  Delusion  as  to  Wife's  Infidelity.  —  American 
Seamen's  Friend  Soc.  v.  Hsoper,  33  N.  Y. 
6rg,  in  which  case  it  was  held  that  a  testator 
was  wanting  in  testam?  ntary  capacity. 

6.  Sanity  Notwithstanding  Delusion  as  to  Wife's 
Infidelity.  —  Cole's  Will,  49  Wis.  179. 

Monomania  as  to  Legitimacy  of  Testator's  Child. 
—  In  Haines  v.  Hayden,  95  Mich.  332,  35  Am. 


St.  Rep.  566,  the  testator  at  time  of  making 
his  wili  was  suffering  from  monomania,  and 
erroneously  believed  that  one  of  his  children 
whom  he  had  disinherited  was  illegitimate, 
and  the  court  refused  to  admit  the  will  to  pro- 
bate. 

Delusion  as  to  Wife's  Murderous  Disposition.  — 

In  Edge  v.  Edge,  38  N.  J.  Eq.  211,  it  was  held 
that  the  testator  did  not  have  testamentary 
capacity,  it  appearing  that  at  the  time  of  exe- 
cuting the  alleged  will  he  was  extremely  old, 
that  he  was  intemperate  in  his  habits,  and 
that  he  harbored  an  insane  delusion  as  to  his 
wife's  malevolent  and  murderous  disposition 
towards  him,  which  influenced  him  in  the 
miking  of  a  will. 

7.  Kleptomania.  —  1  Wharlon  &  Stille's  Med. 
Jur.  (3d  ed.),  §  590,  which  authority  was  cited 
in  Harris  v.  State,  18  Tex.  App.  287.  See  also 
Looney  v.  State,  10  Tex.  App.  520,  3S  Am. 
Rep.  616. 

8.  Religious  Views  and  Eelief  in  the  Super- 
natural.—  Mullins  v.  Cottrell,  41  Miss.  291. 

The  Unphilosophical  and  Irrational  Idea  that  a 
Disembodied  Soul  Sleeps  Without  Consciousness 

until  the  resurrection  is  not  per  sc  evidence  of 
mental  unsoundness,  for  if  the  soul  ceases 
to  think  it  must  necessarily  cease  to  exist. 
Watts's  Metaphysics  116,  cited  in  a  note  to 
American  Seamen's  Friend  Soc.  v.  Hopper, 
33  N.  V.  619. 

Belief  in  Spiritual  Manifestations  —  Sanity 
Evinced  by  Business  Capacity.  —  Lewis  v.  Ar- 
buckls,  S5  Iowa  335. 

9.  Bonard's  Will,  16  Abb.  Pr.  N.  S.  (N.  Y.) 
128. 

Partial  Insanity  Evinced  by  Delusions  on  the 
Subject  of  Religion.  —  Bovard  v.  State,  30  Miss. 
600. 

10.  Want  of  Religious  Belief  Does  Not  Tend  to 
Produce  Commission  of  Crime.  —  Gibson  v.  Ameri- 
can Mut.  L.  Ins.  Co.,  37  N.  Y.  580. 
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insanely  convinced  that  he  is  inspired  by  the  Almighty  to  do  an  act,  to  a 
degree  that  will  destroy  his  responsibility  for  the  act.  But,  on  the  other 
hand,  he  cannot  escape  responsibility  by  baptizing  his  own  spontaneous  con- 
ceptions and  reflections  and  deliberate  resolves  with  the  name  of  inspiration.1 
Belief  in  Supernatural,  Fortune-Tellers,  Clairvoyants,  and  Spirit  Mediums.  —  The  court 
will  take  judicial  notice  of  the  fact  that  there  are  numerous  people  whose 
sanity  is  undoubted  who  believe  in  the  supernatural,  and  who  place  implicit 
reliance  upon  the  prognostications  of  fortune-tellers,  clairvoyants,  and  spirit 
mediums,  and  who  have  faith  in  dreams  and  believe  in  the  existence  of 
witches.8 

Spiritualism  as  a  Means  of  Unduly  Influencing  Testator.  —  The  utmost  length,  it 
would  seem,  to  which  any  court  has  gone  is  to  declare  that  a  belief  in  spirit- 
ualism may  justify  the  setting  aside  of  a  will  when  it  is  shown  that  the  testa- 
tor, through  fear,  dread,  or  reverence  of  the  spirit  with  which  he  believed 
himself  to  be  in  communication,  allowed  his  will  and  judgment  to  be  over- 
powered, and,  in  disposing  of  his  property,  followed  implicitly  the  directions 
which  he  believed  the  spirit  gave  him ;  but  in  such  case  the  will  is  set  aside, 
not  on  the  ground  of  insanity,  but  of  undue  influence.3 

(7)  Lucid  Intervals  Where  Delusion  Is  Shown  to  Have  Existed.  —  When 
lunacy  has  once  been  established  any  word  evidencing  a  continuance  of  the 
insanity  or  insane  delusion  defeats  the  attempt  to  show  lucid  intervals,  but 
the  rule  is  not  that  any  and  every  foolish  or  absurd  remark  of  the  person 
whose  sanity  is  in  issue  will,  if  he  has  once  been  insane,  demonstrate  that  he 
is  still  insane,  because  sane  people  may  and  do  talk  foolishly  and  absurdly 
without  impeachment  of  their  sanity.* 

n.  Health  and  Physical  Condition  of  Insane  Persons  —  insomnia. 

—  The  characteristic  of  great  wakefulness  is  an  almost  invariable  attribute  of 
insanity.5 

Constipation.  —  It  has  been  declared  that  insane  persons  suffer  from  great 
constipation,  and  that,  in  a  case  where  a  person  is  alleged  to  be  insane,  the 
fact  that  he  suffers  from  this  disorder  is  entitled  to  consideration.® 

Obesity.  —  It  is  no  objection  to  the  theory  that  a  person  is  insane,  that  he 
has  become  large  and  fleshy,  as  this  bodily  condition  is  of  common  occurrence 
among  those  whose  brain  is  seriously  diseased.7 

'o.  Perversion  of  Natural  Affections.  —  One  of  the  most  common  and 
most  painful  symptoms  of  insanity  is  a  change  of  natural  affection  towards 
relatives.  The  mother  forgets  her  sucking  child ;  the  sister  ceases  to  love  her 
brother:  and  the  husband  dislikes  or  suspects  his  wedded  wife.  This  is  not 
universal,  but  in  nearly  half  the  cases  of  insanity  the  affective  condition  is 

1.  Belief  in  Divine  Inspiration  to  Commit  Crime.     of  Insanity,  but  it  is  difficult  to  find  evidence  of 

—  Guiteau's  Case,  10  Fed.  Rep.  161.  insane  delusions  in  a  belief  in  spiritualism 

2.  Belief  in  Supernatural,  Fortune-Tellers,  Clair-  which  is  absolutely  subordinated  to  the  judg- 
voyants,  and  Spirit  Mediums. — Chafin  Will  Case,  ment;  as  where  the  person  under  considera- 
32  Wis.  557,  in  which  case  a  will  was  upheld  tion  regards  as  reliable  messages  from  spirits 
notwithstanding  the  peculiar  beliefs  of  the  which  accord  with  his  judgment  and  disre- 
testator.  gards  messages  which  do  not  accord  with  his 

Testamentary  Capacity  Notwithstanding  Belief  judgment.    Smith's  Will,  52  Wis.  543,  3S  Am. 

in  Spiritualism.  —  Middleditch  v.  Williams,  45  Rep.  756. 

N.  J.  Eq.  726.    Following  Lyon  v.  Home,  L.  R.  4.  Lucid  Intervals  Where  Delusion  Is  Shown  to 

6  Eq.  655;  Otto  v.  Doty,  61  Iowa  23;  Robinson  Have  Existed.  —  Wright  v.  Jackson,  59  Wis. 

v.  Adams,  62  Me.  369,  16   Am.    Rep.  473;  569.    See  also  Ripley  v.  Babcock,  13  Wis.  425, 

Brown  v.  Ward,  53  Md.  376,  36  Am.  Rep.  422;  1  Roberts  on  Wills  32. 

and  Smith's  Will,  52  VVis.  543,  38  Am.  Rep.  5.  Insomnia.  —  Per  Speer,  J.,  in  U.  S.  v. 

756.  RidgeVay,  31  Fed.  Rep.  144,  in  which  case  in- 

3.  Spiritualism  as  a  Means  of  Unduly  Influen-  sanity  was  relied  upon  as  a  defense  in  a  crim- 
cing  Testator.  —  Thompson  v.  Hawks,  14  Fed.  inal  prosecution. 

Rep.  902,  which  case  was  cited  and  distinguished  6.  Constipation.  —  U.  S.  w.  Ridgeway,  31  Fed. 

in  Middleditch  v.  Williams,  45  N.  J.  Eq.  726.  Rep.  144. 

See  also  the  title  Testamentary  Capacity.  7.  Obesity.  —  Haviland  v.  Hayes,  37  N.  Y. 

A  Belief  in  Spiritualism  May  Be  Some  Evidence  25,  in  which  case  a  deed  was  set  aside. 
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thus  perverted  or  reversed.  The  memory  is  not  necessarily  affected.  In 
many  cases  it  is  exaggerated.1 

4.  Time  When  Insanity  Develops.  —  It  not  infrequently  happens  that  there 
is  a  considerable  period  of  time  when  it  is  almost  impossible  to  know  whether 
the  mind  is  acting  naturally,  or  has  become  disordered  to  such  an  extent  as 
to  absolve  the  person  from  accountability  as  a  responsible  being.  This  ques- 
tion is  one  of  great  difficulty  in  most  cases  where  the  disease  advances  slowly 
and  is  not  marked  and  decided  in  its  approaches.  Courts  and  juries  should 
therefore  be  admonished  by  this  uncertainty  and  doubt,  to  exercise  care,  and 
to  weigh  carefully  all  the  circumstances  connected  with  the  fact  in  arriving  at 
a  conclusion.2 

5.  Legal  Status  of  Insane  Persons  and  Effects  of  Insanity.  —  With  the  legal 
status  of  insane  persons  this  article  is  not  concerned.  This  phase  of  the  sub- 
ject falls  more  appropriately  to  other  articles,  to  which  reference  is  given  in 
the  note  below.3 

6.  Distinction  Between  Medical  and  Legal  Views  of  Insanity.  —  When  the  issue 
of  insanity  is  on  trial  in  a  court  of  law  it  is  not  medical  but  legal  insanity 
which  is  required  to  be  proved.4  The  law  is  not  a  medical  or  a  metaphysical 
science,  and  therefore,  especially  in  criminal  cases,  the  courts  will  not  yield 
to  the  speculation  of  men  of  science,  and  will  not  inquire  into  the  peculiar 
constitution  of  the  defendant's  mind,  but  will  inquire  solely  if  he  was  capable 
of  having,  and  did  have,  a  criminal  intent.5 

Criticism  of  Right  and  Wrong  Test  by  Alienists.  —  Eminent  alienists  criticise  the 
rule  that  a  person,  though  partially  insane,  may  be  criminally  liable  if  he  has 


1.  Perversion  of  Natural  Affections.  —  Carter's 
Estate,  II  Pa.  Co.  Ct.  140,  in  which  case  the 
court  quoted  Chambers's  Encyclopaedia,  tit.  In- 
sanity; Denson  v.  Beazley,  34  Tex.  191;  Ball- 
antine  v.  Proudfoot,  62  Wis.  216.  See  also 
Wright  v.  Jackson,  59  Wis.  569. 

Sanity  Notwithstanding  Perverted  Moral  Feel- 
ing? and  Affections.  —  Frere  v.  Peacock,  1  Rob. 
Ecc.  442,  cited  in  Taylor's  Med.  Jur.,  and 
Mullins  v.  Co'tirell,  41  Miss.  291. 

2.  Time  When  Insanity  Develops.  —  Per 
Walker,  J.,  in  Myatt  v.  Walker,  44  111.  4S5, 
which  was  a  suit  to  set  aside  a  deed. 

3.  See  such  titles  as  Agency,  vol.  1,  p.  930; 
Divorce,  vol.  9,  p.  839;  Habitual  Drunk- 
ards, vol.  15,  p.  221;  Insanity,  vol.  16,  p.  558; 
Intoxication,  vol.  17,  p.  398;  Life  Insur- 
ance, vol.  19,  p.  73:  Limitation  of  Actions, 
vol.  19,  p.  237;  Marriage,  vol.  19,  p.  1156; 
Witnesses. 

4.  Legal  Insanity  Must  Be  Proved.  —  Leache 
v.  State,  22  Tex.  App.  279. 

A  Man  May  Be  Mentally  Unsound  in  a  Medical 
Point  of  View,  from  certain  condiiions  which 
exist,  which  would  not,  in  a  legal  sense,  relieve 
him  from  responsibility.  He  may  be  subject 
to  mania,  and,  medically,  of  unsound  mind, 
yet  if  the  peculiar  phase  of  mania  had  no  in- 
fluence upon  the  act  brought  in  question,  such 
act  is  not,  in  the  law,  invalidated;  he  may  be 
an  imbecile  and,  medically,  of  unsound  mind, 
but  if  he  has  sufficient  mind  to  reasonably 
understand  the  act  which  is  brought  in  ques- 
tion, he  is  not  legally  incompetent.  Kern  v. 
Kern,  51  N.  J.  E4.  574. 

Abstruse  Speculations  of  Scientists  Relegated  in 
Administration  of  Criminal  Law.  —  In  State  v. 
Hurst,  (Idaho  1895)  39  Pac.  Rep.  554,  the  court 
said:  "  When  we  have  reached  the  conclusion 
that  crime  is  a  disease  which  can  be  defended. 


excused,  or  extenuated  upon  a  plea  of 
emotional  mental  aberration,  hypnotism, 
heredity,  or  any  other  of  the  multitudinous 
excuses  which  the  ingenuity  of  counsel,  aided 
by  the  abstruse  speculations  of  scientists, 
may  intimate  or  suggest,  it  were  better  that 
"we  should  delegate  the  administration  of  the 
criminal  law  to  the  medical  scientists." 

Criticism  of  Medical  Definition  of  Insanity.  — 
Dr.  Hammond,  in  his  work  on  Diseases  of  the 
Nervous  System,  p.  332,  defines  insanity  to 
be  "  a  manifestation  of  disease  of  the  brain, 
characterized  by  a  general  or  partial  derange- 
ment of  one  or  more  faculties  of  the  mind,  and 
in  which,  while  consciousness  is  not  abolished, 
mental  freedom  is  perverted,  weakened,  or 
destroyed."  In  Waters  v.  Connecticut  Mut. 
L.  Ins.  Co.,  2  Fed.  Rep.  892,  which  was  an 
action  upon  an  insurance  policy,  the  question 
was  whether  or  not  the  insured  was  insane 
when  he  committed  suicide,  and  the  court, 
after  reading  this  definition  to  the  jury,  in- 
structed them  that  it  was  too  general,  and  that 
what  was  wanted  was  not  a  medical  but  a 
legal  definition  of  insanity. 

5.  Medical  Opinions  Yield  to  Rules  of  Law.  — 
U.  S.  v.  McGlue,  1  Curt.  (U.  S.)  I;  Flanagan 
v.  People,  52  N.  V.  467.  11  Am.  Rep.  731. 

The  Circumstances  and  Symptoms  in  Which  a 
Physician  Alone  Can  Perceive  Mental  Disorder, 
may  aid  in  understanding  the  manifestations 
subsequently  appearing,  but  they  can  have 
little  further  value.  The  expert  can  never  be 
put  in  the  place  of  the  jury,  and  be  allowed  to 
decide  the  case  on  his  opinion  of  what  was 
naturally  to  be  looked  for  in  the  mental  his- 
tory of  a  person  shown  to  have  had  peculiar 
surroundings  and  a  peculiar  experience.  Fra- 
ser  v.  Jennison,  42  Mich.  206,  which  was  a 
question  of  testamentary  capacity. 
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the  liability  to  distinguish  between  right  and  wrong,  because  such  rule  excludes 
consideration  of  the  question  whether  the  accused  possessed  sufficient  power 
of  self-restraint  to  forbear  the  commission  of  an  act  which  he  clearly  perceived 
to  be  criminal.  They  contend  that  it  is  unreasonable  and  unjust  to  punish  a 
human  being  for  that  which  he  does  not  have  the  power  to  refrain  from 
doing.1 

XI.  Death  —  1.  Signs  of  Death.  —  The  more  commonly  known  signs  of 
death  are  cessation  of  circulation  and  respiration,  filmy  aspect  of  the  eyes, 
pallor  of  the  body,  loss  of  animal  heat,  cadaveric  rigidity,  cadaveric  lividity 
and  putrefaction.  Such  matters  belong  to  the  domain  of  medicine,  and  will 
be  found  fully  discussed  in  the  several  leading  authorities  cited  in  the  note 
below.* 

2.  Causes  of  Death.  —  The  opinion  of  a  medical  expert  is  competent  evi- 
dence as  to  the  cause  of  death.3 

XII.  WOUNDS  AND  PERSONAL  INJURIES  —  Expert  Testimony  as  to  Nature  and  Effect 

of  Wounds.  —  In  prosecutions  for  murder,  assault  and  battery,  etc.,  experts 
who  have  examined  the  wounds  which  were  inflicted  may  give  their  opinion 
as  to  the  nature  and  consequences  of  such  wounds,  or  they  may  testify  upon 
an  agreed  statement  of  facts  or  upon  facts  assumed  for  the  purpose  of  put- 
ting a  hypothetical  question.4 

Exhibition  of  Bones  to  Jury.  —  Under  some  circumstances  it  would  seem  that 
on  a  prosecution  for  murder  the  bones  of  the  decedent  may  be  exhibited  to 
the  jury  for  the  purpose  of  showing  the  attitudes  and  relative  positions  of  the 
parties.5 


1.  Criticism  of  Right  and  Wrong  Test  by  Alien- 
ists. —  Browne's  Med.  Jur.  of  Insanity,  §  13 
et  seq.;  Ray's  Med.  Jur.  of  Insanity,  16-19; 
Wharton  &  Stille's  Med.  Jur.,  §  59;  Ordro- 
naux  on  Judicial  Aspects  of  Insanity,  419; 
Bucknill  &  Tuke  on  Psychol.  Med.,  (4th  ed., 
Lond.  1879),  269;  Reynolds  on  The  Scientific 
Value  of  the  Legal  Tests  of  Insanity  (Lond. 
1872),  p.  34;  Bucknill  on  Criminal  Lunacy,  59; 
Dean's  Med,  Jur.,  497;  15  Encyc.  Brit.  (9th  ed.), 
title  Insanity;  which  authorities  were  quoted  in 
Parsons  v.  State,  81  Ala.  577,  60  Am.  Rep.  193. 
See  also  the  following  cases  in  which  medical 
writers  are  cited  as  condemning  the  legal 
definitions  of  insanity:  State  v.  Felter,  25  Iowa 
67;  State  v.  Lewis,  20  Nev.  333;  Stale  v. 
Jones,  50  N.  H.  369,  9  Am.  Rep.  242,  in  which 
last  case  Ray's  Med.  Jur.  of  Insanity,  p.  46, 
8  26,  \s  quoted  by  counsel.  See  further  Board- 
man  v.  Woodman,  47  N.  H.  120,  in  which  case 
the  court  cited  3  Am.  Law  Reg.  N.  S.  1,  385; 
Leache  v.  State,  22  Tex.  App.  279,  in  which 
counsel  quoted  Ordronaux  on  Judicial  Aspects 
of  Insanity,  p.  34. 

Right  and  Wrong  Test  Condemned  by  Superin- 
tendent of  Alabama  Insane  Hospital.  — •  See  Six- 
teenth Ann.  Rep.  Ala.  Insane  Hosp.  (1876),  p. 
22  Biennial  Rep.  (1886)  pp.  12-18.  Quoted 
with  approval  in  Parsons  v.  State,  Si  Ala.  577, 
60  Am,  Rep.  193. 

For  a  Statement  of  the  Rule  Known  as  the  Right 
and  Wrong  Test,  see  the  title  Insanity,  vol. 
16,  p.  619. 

2.  Se2  Reese's  Med.  Jur.  31;  3  Wharton  & 
Stille's  Med.  Jur.  419;  Tidy's  Leg.  Med.  49; 
1  Hamilton  and  Godkin's  System  of  Legal 
Med.  87. 

3.  Causes  of  Death.  —  See  the  title  Expert 
and  Opinion  Evidence,  vol.  12,  p.  444.  And 
see  Miller  v.  Mutual  Ben.  L.  Ins.  Co.,  31  Iowa 
216,  7  Am.  Rep.  122,  which  was  an  action  on 
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an  insurance  policy;  State  ti.  Musgrave,  43 
W.  Va.  672,  where  the  question  was  whether 
death  was  caused  by  choking  or  drowning. 

4.  See  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  447.  And  see  Doolittle  v. 
State,  93  Ind.  272. 

Injury  to  Spinal  Column.  —  People  v.  Lane, 
100  Cal.  379. 

Expert  Testimony  as  to  Medical  Treatment  After 
Infliction  of  Wound.  —  On  a  prosecution  for 
murder,  where  the  theory  of  the  prosecution 
is  that  the  deceased  died  from  a  wound  in- 
flicted by  the  defendant,  the  defendant  has  a 
tight  to  show,  if  he  can,  that  death  did  not 
result  from  the  wound,  and  that  medicine  of 
an  improper  character  was  used,  01  that  proper 
medicine  was  improperly  adminisieied;  and 
where  the  defendant  introduces  expert  testi- 
mony to  this  effect  the  prosecution  may  intro- 
duce the  testimony  of  an  expert  to  the  effect 
that  the  wound  was  a  mortal  one.  Batten  v. 
State,  80  Ind.  394. 

Question  Which  May  Be  Asked  Experts  as  to 
Medical  Treatment. —  In  Muldowney  v.  Illinois 
Cent.  R.  Co.,  39  Iowa  615,  which  vyas  an  ac- 
tion for  death  by  wrongful  act,  it  was  held 
that  it  is  not  permissible  to  ask  a  medical  wit- 
ness whether  the  decedent  would  have  recov- 
ered if  he  had  received  better  medical  treat- 
ment. The  court  declared  that  in  such  a  case 
the  witness  may  properly  stale  what  facts  he 
knows  respecting  the  treatment  and  care  given 
the  decedent  and  then  give  his  medical  opinion 
upon  such  facts,  or  he  may  be  asked  his 
opinion  upon  an  assumed  stale  of  facts,  which 
the  testimony  of  other  witnesses  tend  to 
establish. 

5.  Exhibition  of  Bones  to  Jury.  —  State  v.  Wi  - 
ners,  66  Mo.  13,  in  which  case  the  offense  v.  ..s 
alleged  to  have  been  committed  with  a  pistol, 
and  the  bones  of  the  vertebral  column  were 
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Propriety  of  Autopsy.  ■ — ■  Where  a  death  happens  under  suspicious  circumstances, 
and  it  is  probable  that  a  criminal  prosecution  will  result  from  such  death, 
physicians  who  are  called  in  to  examine  the  dead  person  should  not  content 
themselves  with  making  a  post-mortem  examination,  but  should  hold  an 
autopsy. 1 

Location  of  Wounds  Shown  by  Clothing.  —  On  a  prosecution  for  murder  alleged  to 
have  been  committed  by  inflicting  a  wound  with  a  revolver,  the  clothing  worn 
by  the  decedent  at  the  time  of  the  shooting  may  be  introduced  in  evidence 
for  the  purpose  of  showing  the  location  of  the  wound  and  its  consequent  fatal 
character.'* 

Photograph  of  Wound.  —  On  -a  prosecution  for  murder  it  is  permissible  to 
introduce  in  evidence  photographs  of  the  dead  man's  head  and  neck,  show- 
ing the  wound  from  which  he  died,  it  appearing  that  the  photographs  were 
accurately  taken  and  were  true  representations  of  the  location  of  the  wound.3 


MEDICINE.  (See  also  the  title  PHYSICIANS  AND  SURGEONS.)  —  Medicine, 
in  the  popular  sense,  is  a  remedial  substance.  The  practice  of  medicine,  as 
ordinarily  or  popularly  understood,  has  relation  to  the  art  of  preventing,  curing, 
or  alleviating  disease  or  pain.  It  rests  largely  in  the  science  of  anatomy, 
physiology,  and  hygiene;  it  requires  a  knowledge  of  disease,  its  origin,  its 
anatomical  and  physiological  features,  and  its  causative  relations  ;  and  further, 
it  requires  a  knowledge  of  drugs,  their  preparation  and  action.  Popularly,  it 
consists  in  the  discovery  of  the  cause  and  nature  of  disease  and  the  adminis- 
tration of  remedies  or  the  prescribing  of  treatment  therefor.4 

MEET  —  MEETING.  (See  also  the  titles  Disturbing  Meetings,  vol.  9, 
p.  664;  Parliamentary  Law;  Schools;  Towns  and  Townships.)  —  See 
note  5. 


shown  to  the  jury.  The  court  declared  that 
this  was  not  an  unnecessary  parade  of  the 
bones  to  excite  prejudice  against  the  defend- 
ant, bul  was  legitimate  and  proper  evidence. 

1.  Propriety  of  Autopsy.  —  Clark  v.  Com.  (Ky. 
190 1)  63  S.  W..  Rep.  740. 

Necessity  for  Dissection  in  Case  of  Supposed 
Mirder.  —  Where  a  person  is  supposed  to  have 
been  murdered  and  medical  men  are  called 
upon  to  examine  the  body,  there  is  no  legal 
necessity  that  they  should  dissect  the  entire 
body,  but  it  is  sufficient  for  them  to  mike  an 
eximination  which  is  enough  to  satisfy  them 
as  to  how  the  death  was  produced.  State  v. 
Porter,  34  Iowa  131. 

Eule3  Prescribed  by  Medical  Authors  as  to  How 
Wounds  May  Be  Examined.  —  See  Davis  v. 
State.  38  Md.  15. 

2.  State  v.  Winter.  72  Iowa  627. 

3.  Photographs  of  Wound.  —  People  v.  Fish, 
125  N.  Y.  136.  See  also  Alberti  v.  New  York, 
etc.,  R.  Co.,  118  N.  Y.  77.  And  see  the  title 
Photographs. 

4.  Medicine  —  Christian  Science.  —  State  v. 
Mylod,  20  R.  I.  637,  in  which  case  it  was  held 
that  the  teaching  or  practice  of  "  Christian 
science"  did  not  constitute  the  practice  of 
medicine . 

External  Application.  —  The  word  medicine  is 
comprehensive  enough  to  include  everything 
which  is  to  be  applied  for  the  purpose  of  heal- 
ing, whether  externally  or  internally.  Eerry 
v.  Henderson,  L.  R.  5  Q.  B.  304.  This  case 
arose  upon  the  construction  of  the  English 
Pharmacy  Act  of  1868. 

Practicing  Medicine.  —  The  Nebraska  Act  of 
1891,  regulating  the  practice  of  medicine  (see 


Comp.  Stat.  Neb.  1899,  §§  3684-3702),  after 
providing  that  any  person  not  possessing  the 
qualifications  for  the  practice  of  medicine  re- 
quired by  its  provisions,  or  any  person  not 
having  complied  with  the  tequirements  of  its 
provisions,  who  shall  engage  in  the  practice  of 
medicine,  shall  be  deemed  guilty  of  a  misde- 
meanor, further  states  that  "  any  person  shall 
be  regarded  as  practicing  medicine,  within  the 
meaning  of  this  act,  who  shall  operate  or  pro- 
fess to  heal  or  prescribe  for  or  otherwise  treat 
any  physical  or  mental  ailment  of  another." 
It  was  held  that  this  was  a  plain  definition  of 
practicing  medicine,  and  that,  in  charging  the 
crime  of  practicing  medicine  without  havirg 
complied  with  the  provisions  of  the  act,  there 
must  be  a  statement  of  facts  showing  the 
doing  by  the  accused  person  of  one  or  more 
of  the  acts  included  within  the  statutory  defi- 
nition.   O'Connor  v.  State,  46  Neb.  157. 

Drug  or  Medicine  —  Tobacco.  —  See  Drugs, 
vol.  10,  p.  275.  See  also  Anonymous,  (N.  Y. 
Super.  Ct.  Spec.  T.)  12  Abb.  N.  Cas.  (N.  Y.) 
458. 

Degrees  in  Medicine.  —  In  Medico-Chirurgical 
College's  Petition,  190  Pa.  St.  121,  it  was  held 
that  where  a  statute  conferred  upon  a  college 
the  right  to  lecture,  grant  diplomas,  and  con- 
fer degrees  in  medicine,  such  college  had  the 
right  to  confer  degrees  in  dental  surgery  and 
pharmacv. 

Patent  Medicine.  —  See  Patent  Medicine. 
Quack  Medicine.  —  See  Kohler  Mfg.  Co.  v. 
Beeshore,  (C.  C.  A  )  519  Fed.  Rep.  574. 

Uncompounded   Medicine  —  Revenue   Laws.  — 
See  U.  S  v.  Stubbs,  91  Fed.  Rep.  £08. 
5.  Meeting  of  Corporation  —  General  and  Special 
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MEETING  HOUSE.    (See  generally  the  titles  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  p.  893;  Religious  Societies.)  —  See  note  1. 
'MEM.  —  See  note  2. 

MEMBER.  (See  also  the  titles  BENEFICIARIES  (IN  INSURANCE),  vol.  3,  p. 
923;  Benevolent  or  Beneficial  Associations,  vol.  3,  p.  1041 ;  Religious 


Meeting  Distinguished.  —  See  Warner  v.  Mower, 

ii  Vt.  391.  And  see  General,  vol.  14,  p. 
94R. 

Same  —  Single  Stockholder.  —  In  Sharp  v. 
Dawes,  2  Q.  B.  D.  29,  it  was  said;  "  It  is 
said  that  the  requirements  of  the  act  are  satis- 
fied by  a  single  shareholder  going  to  the  place 
appointed  and  professing  to  pass  resolutions. 
The  sixth  and  seventh  sections  of  the  act  show 
conclusively  that  there  must  be  more  than  one 
person  present;  and  the  word  meeting  prima 
fad.'  means  a  coming  together  of  more  than 
one  person.  It  is.  of  course,  possible  to  show 
that  the  word  meeting  has  a  meaning  different 
from  the  ordinary  meaning,  but  there  is  noth- 
ing here  to  show  this  to  be  the  case."  To  the 
same  effect  see  Re  Sanitary  Carbon  Co.,  W. 
N.  (77)  223. 

Meeting  of  Legislature.  —  Where  a  statute  pro- 
vided that  a  vacancy  occurring  in  the  office  of 
superintendent  of  the  state  penitentiary  should 
be  filled  by  the  governor  until  the  meeting  of 
the  legislat  Lire,  it  was  held  that  the  litetal  con- 
struction of  this  language  clearly  included  any 
meeting  of  the  legislature,  whether  an  ad- 
journed, a  regular,  or  a  called  session.  Mc- 
Affee  v.  Russell,  29  Miss.  84.  See  also  the 
title  Puklic  Officers. 

Election.  —  An  indictment  for  illegal  voting 
averred  that  a  meeting  of  the  qualified  voters 
of  the  various  wards  of  the  city  of  Salem,  for 
the  election  of  municipal  officers,  was  holden 
on  a  certain  day,  "  the  same  being  then  and 
there  the  regular  annual  municipal  election," 
and  that  the  defendant  "  at  Ward  One,"  in 
such  city,  on  that  day,  at  the  election  afore- 
said, committed  the  offense  charged.  This 
was  held  to  be  a  sufficient  allegation  that  the 
voters  met  in  their  respective  wards  and  that 
a  meeting  was  held  on  that  day  in  each  of  the 
ward..    Com.      Desmond,  122  Mass.  12. 

Bankruptcy.  —  In  a  bankruptcy  act  it  was 
held  that  the  term  meeting  must  be  held  to  re- 
fer to  a  meeting  of  the  creditors  of  the  bank- 
rupt, and  that  an  application  by  a  creditor  for 
an  order  of  examination  of  the  bankrupt  could 
not  be  regarded  as  an  application  for  a  >«<><•(- 
ing  of  creditors.  Matter  of  Macintire,  1  Ben. 
(U.  S.)  281. 

Homicide.  (See  also  the  title  Murder  and 
Manslaughter.)  —  A  Texas  statute  provided 
that  insulting  words  toward  a  female  relative 
of  the  party  guilty  of  a  homicide  should  be 
deemed  an  adequate  cause  to  reduce  the  homi- 
cide to  manslaughter,  but  provided  that  "  it 
must  appear  that  the  killing  took  place  imme- 
diately upon  the  happening  of  the  insulting 
conduct  or  the  uttering  of  the  insulting  words, 
or  so  soon  thereafter  as  the  party  killing  may 
meet  with  the  person  killed,  after  having  been 
informed  of  such  insults."  In  construing  this 
provision  the  court  said:  "  Mr.  Webster  de 
fines  the  word  meet  to  mean  '  come  together 
by  mutual  approach;  to  fall  in  with  another; 
to  come  face  to  face;  hence,  to  converge.' 


He  also  defines  it,  'to  come  together  with  hostile 
purpose;  to  have  an  encounter  or  conflict.' 
*  *  *  Taking  the  definition  of  the  word 
mett,  as  above  given,  in  its  common  accepta- 
tion, and  in  relation  to  the  context  and  sub- 
ject-matter of  the  statute,  we  are  of  the  opinion, 
whenever  the  parlies  were  brought  into  such 
proximity  as  would  enable  defendant  to  act  in 
the  premises,  whether  armed  or  unarmed,  this 
would  constitute  a  meeting  such  as  law  con- 
templates. Whether  such  a  meeting  has  taken 
place  is  a  question  of  fact  to  be  determined  by 
the  jury,  under  the  circumstances  in  evi- 
dence.' Pitts  v.  Stale,  29  Tex.  App.  378.  See 
also  Melton  v.  State,  24  Tex.  App.  47;  Eanes 
v.  State,  10  Tex.  App.  421;  Richardson  v. 
State,  28  Tex.  App.  216. 

Meeting  End  On.  —  See  End,  vol.  n,  p.  21. 
See  also  The  F.  W.  Wheeler,  (C.  C.  A.)  78  Fed. 
Rep.  824;  The  Mary  Buhne,  95  Fed.  Rep.  1004. 
And  see  the  title  Navigation. 

Law  of  the  Road.  (See  also  the  title  Law  of 
the  Road,  vol.  18,  p.  577.)  —  A  Massachusetts 
statute  required  travelers  meeting  each  oiher 
to  drive  to  the  right.  In  construing  this  stat- 
ute the  court  said:  "  The  language  of  the 
statute  manifestly  has  reference  only  to  the 
meeting  of  persons  traveling  on  the  same 
highway.  The  terms  meet  and  '  pass  '  are 
used  in  their  strict  signification,  and  are  in- 
tended to  apply  only  where  travelers  are  ap- 
proaching each  other  from  opposite  directions, 
intending  to  pass  on  the  same  road.  They 
cannot  with  accuracy  be  said  to  meet  and  pass 
when  they  come  together  in  different  direc- 
tions from  two  roads  or  streets  which  intersect 
each  other."  Lovejoy  v.  Dolan,  10  Cush. 
(Mass.)  497. 

Meet  in  the  Sense  of  Fit.  —  In  Woodburn  v. 
Mosher,  q  Barb.  (N.  Y.)  257,  it  was  said: 
"  The  assignees  are  to  convert  the  property  in 
a  '  convenient  time,  as  to  them  shall  seem 
meet.'    The  word  meet  means  fit,  suitable." 

1.  Meeting  House.  —  A  deed  provided  that  if 
the  premises  granted  should  cease  to  be  used 
as  a  meeting  Jionse  they  should  revert  to  the 
grantor  and  his  heirs.  In  construing  this  pro- 
vision the  court  said:  "  The  words  '  meeting 
house  and  church,'  as  used  in  this  deed,  imply 
a  house  to  meet  in  for  religious  worship,  but 
not  that  it  shall  be  constantly  used  for  that 
purpose.  It  must  be  kept  for  that  use,  and 
not  be  put  to  any  other  use  substantially  in- 
consistent with  thai.  While  so  kept,  it  would 
be  continued  within  the  fair  meaning  of  the 
words  of  the  deed."  Howe  v.  School-Dist. 
No.  3,  43  Vt.  288. 

Meeting-house  Green.  —  A  deed  which  conveys 
land  to  a  town  in  fee  will  not  be  construed  as 
a  dedication  of  the  land  to  the  public  use, 
although  it  be  expressed  that  the  land  is  con- 
veyed for  the  use  of  the  town  as  a  meeting- 
house green.    State  -•.  Woodward,  23  Vt.  92. 

2.  Mem.  as  an  Abbreviation  for  Member.  —  See 
Jaqua  v.  Witham,  etc.,  Co.,  106  Ind.  546. 
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Societies;  Societies  and  Clubs ;  Stockholders.)  —  See  note  i. 
MEMBERSHIP.  —  See  note  2. 

MEMORANDUM.  —  See  the  titles  DOCUMENTARY  EVIDENCE,  vol.  9,  p.  877; 
Secondary  Evidence;  Statute  of  Frauds;  Witnesses.  As  to  proof 
of  dying  declarations,  see  the  title  DYING  DECLARATIONS,  vol.  10,  p.  391. 
As  to  memoranda  in  proof  of  age,  see  the  title  PEDIGREE.  As  to  lost  papers, 
sec  the  title  LOST  PAPERS  AND  RECORDS,  vol.  19,  p.  552.  As  to  the  dis- 
tinction between  memoranda  and  records,  see  the  title  RECORDS.  As  to  goods 
sold  on  memoranda,  and  memoranda  of  sales,  see  the  titles  SALES  ;  STATUTE  OF 
FRAUDS.  As  to  pawnbrokers,  see  the  title  PAWNBROKERS.  As  to  memo- 
randa on  bills  and  notes,  see  the  title  BILLS  OK  EXCHANGE  AND  PROMISSORY 
NOTES,  vol.  4,  p.  139.  As  to  alterations,  see  the  title  ALTERATION  OF  INSTRU- 
MENTS, vol.  2,  p.  181.)  —  A  memorandum  is  a  brief  note  in  writing  of  some 
transaction  or  an  outline  of  some  intended  instrument ;  an  instrument  drawn 
up  in  brief  and  compendious  form  ;  3  a  note  to  help  the  memory  ;  a  memorial ; 
a  record.4 


1.  Member  of  Family.  —  See  the  title  Family, 
vol.  12,  p.  856. 

Member  of  a.Class. —  See  Hill  v.  Abbeville,  59 
S.  Car.  396.  See  also  the  title  Occupation, 
Business,  and  Privilege  Taxes. 

Member  of  Corporation  —  Contributory.  —  See 
Hutton  v.  Thompson,  3  H.  L.  Cas.  161.  And 
see  the  title  Joint-stock  Companies,  vol.  17, 
p.  642. 

Building  Society.  —  See  the  title  Building 
and  Loan  Associations,  vol.  4,  p.  1053. 

Deceased  Member. — -In  Allen  v.  Gold  Reefs, 
(1900)  1  Ch.  657,  it  was  held  that  under  a  com- 
pany's articles  providing  that  notice  of  general 
meeting  was  to  be  given  to  members,  either 
personally  or  by  sending  it  prepaid  by  post  to 
such  member  at  his  registered  address,  it  was 
not  necessary  in  the  case  of  a  deceased  mem- 
ber either  to  send  a  notice  to  him  at  his  regis- 
tered addresser  to  serve  his  legal  representa- 
tives unless  they  themselves  became  members 
by  formal  registration. 

But  in  James  v.  Buena  Ventura  Nitrate 
Grounds  Syndicate,  (1896)  1  Ch.  456,  it  was 
held  that  the  term  members,  in  an  act  which 
provided  that  on  the  increase  of  the  capital 
stock  of  the  company  the  new  shares  should 
be  offered  to  the  members  in  proportion  to 
their  existing  shares,  included  a  deceased 
member. 

Members  and  Stockholders.  (See  also  the  title 
Stockholders.) — In  Curtis  v.  Harlow,  12 
Met.  (Mass.)  3,  in  construing  the  words  "  all 
the  members  "  in  a  Massachusetts  statute  defin- 
ing the  liability  of  stockholders  of  a  corpora- 
tion, the  court  said:  *'  This  clearly  and 
necessarily  embraces  all  persons  who  are 
members  at  the  time  when  the  liability  is  to  be 
enforced.  Those  who  have  become  stock- 
holders since  the  date  of  the  contract  are  as 
fully  members  of  the  company  as  the  earlier 
associates.  The  term  members  must,  as  we 
think,  be  held  to  include  all  the  actual  stock- 
holders; and  with  their  membership  they  take 
all  the  benefits  and  all  the  responsibilities 
which  attach  to  that  relation."  See  also  Na- 
tional Commercial  Bank  v.  McDonnell,  92 
Ala.  393. 

Members  and  Stockholders  Synonymous  when 
Applied  to  Corporation.  —  See  Cat  Hon  v.  South- 
ern Mut.  Ins.  Co.,  72  Ga.  4or.  Compare  In  re 
South  London  Fish  Market  Co.,  39  Ch.  D.  324; 


People  v.  Security  L.  Ins.,  etc.,  Co.,  78  N.  Y. 
114. 

Member  of  Theatrical  Troupe.  —  See  Holton  v. 
Waller,  95  Iowa  545. 

Mutual  Marine  Insurance.  —  See  Montgomerie 
v.  United  Kingdom  Mut.  Steamship  Assur. 
Assoc.,  (1891)  1  Q.  B.  375. 

Member  in  Good  Standing.  —  See  Dale  v. 
Weston  Lodge,  24  Ont.  App.  351. 

Dormant  Partner.  —  In  Harbeck  v.  Pupin, 
145  N.  Y.  70,  it  was  held  that  the  release  of  the 
■members  of  a  firm  by  a  creditor  released  a 
dormant  partner  although  the  creditor  was  not 
aware  of  his  connection  with  the  firm. 

Members  Elected.  —  See  Elect — Election, 
vol.  10,  p.  550. 

Jury  Commissioner.  —  See  U.  S.  v.  Paxton, 
40  Fed.  Rep.  136.  See  also  the  title  Jury,  12 
Encyc.  of  Pl.  and  Pr.  274  et  seq. 

Member  —  Mayhem.  —  See  the  title  Mayhem, 
ante,  p.  246. 

2.  Membership  Corporation.  —  In  People  v. 
Johnson,  (Supm.  Ct.  Crim.  T.)  22  Misc.  (N. 
Y.)  150,  it  was  held  that  an  athletic  association 
incorporated  under  the  New  York  Membership 
Corporations  Law  could  not  charge  admission 
fees  to  a  sparring  exhibition  under  Pen.  Code 
N.  Y.,  §  458,  in  force  in  1897.  authorizing 
sparring  exhibitions  to  be  held  by  such  asso- 
ciations, and  2  Rev.  Stat.  N.  Y.  (9th  ed.  1896), 
P-  T433i  §  2.  providing  that  the  term  "  mem- 
bership corporation  "  does  not  include  a  stock 
corporation  or  a  corporation  organized  for 
pecuniary  profit.  See  generally  the  title 
Societies  and  Clubs. 

3.  Memorandum. —  Joost  v.  Sullivan,  in  Cal. 
2S6. 

4.  Bissell  v.  Beckwith,  32  Conn.  509;  Welsh 
v.  Barrett,  15  Mass.  3S0;  Weisinger  v.  Gallatin 
Bank,  10  Lea  (Tenn.)  333;  Barber  v.  Bennett, 
5S  Vt.  476;  Hay  v.  Peterson,  b  Wyo.  419. 

Letter.  —  Bissell  v.  Beckwith,  32  Conn.  517, 
McCurdy,  J.,  said:  "  The  object  of  a  ■mem- 
orandum is  as  frequently  to  help  the  memory 
of  another  person  as  that  of  the  writer.  A  list 
of  articles  to  be  purchased  or  a  note  of  things 
to  be  done  by  a  friend  or  an  agent,  specifying 
persons,  places,  mode  of  doing  the  business, 
etc.,  is  certainly  a  memorandum ,  although  in 
the  form  of  a  letter.  It  is  well  settled  that  a 
letter  may  be  a  sufficient  memorandum  of  an 
agreement  under  the  statute  of  frauds." 
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MEMORANDUM  CHECK.  —  See  the  title  Checks,  vol.  5,  p.  1039. 
.  MEMORIAL  PAPER.  —  See  note  r. 

MEMORY.  (See  also  the  titles  Adverse  Possession,  vol.  1,  p.  787; 
Prescription;  Profits  a  Prendre;  Usages  and  Customs;  Witnesses.) 
—  "Legal  memory,"  "memory  of  man,"  "time  of  memory,"  and  "time 
immemorial  "  were  originally  very  indefinite  expressions,  but  by  statute  in 
the  year  1276  they  were  made  to  begin  with  the  reign  of  Richard  I.,  in  1189; 
and  at  another  time  the  period  was  practically  sixty  years,  but  in  1832  it  was 
reduced  to  twenty  years.  And  "  time  out  of  mind  "  was  any  period  prior  to 
the  reign  of  Richard  I.3  Usage  beyond  time  of  legal  memory  and  usage 
within  memory  depend  upon  principles  and  evidence  totally  distinct  from  each 
other.3 

MEN.  —  See  note  4. 

MENACE.  (See  also  the  titles  Duress,  vol.  10,  p.  320;  Threats  and 
Threatening  Letters.)  —  A  menace  is  defined  to  be  "  the  show  of  an  inten- 
tion to  inflict  evil ;  "  and  to  menace  is  to  act  in  a  threatening  manner.5 


Memorandum  Distinguished  from  Agreement.  — 

In  Durham  v.  Taylor,  29  Gi.  176,  it  was  said: 
"  There  must  be  a  difference  between  agree- 
ment and  memorandum  or  note  of  agreement. 
And  what  must  that  be?  I  take  it,  the  differ- 
ence between  completeness  and  incomplete- 
ness. Agreement  is  the  contract  complete; 
memorandum  or  note  of  agreement  is  the 
contracl  incomplete,  imperfect,  even,  it  may 
be,  somewhat  inaccurate,  but  which  may  aid 
us  in  getting  at  the  complete  contract." 

Memorandum  of  Charge.  —  In  Rodger  v.  Harri- 
son, (1893)  1  Q.  B.  167,  it  was  said.  "  The 
term  '  memorandum  of  charge  '  must,  I  think, 
in  its  ordinary  sense,  import  that  there  is  an 
existing  charge  and  that  there  is  a  memoran- 
dum of  it." 

Memorandum  Contract  —  Jewelry  Business.  (See 
also  the  title  Conditional  Sai.es,  vol.  6,  p. 
436.)  —  The  custom  prevailing  in  the  jewelry 
business  whereby  goods  sent  by  a  wholesale 
dealer  to  a  retail  merchant  under  what  is 
called  a  memorandum  contract  remain  the 
property  of  the  wholesale  dealer  and  are  to  be 
paid  for  only  after  sale  by  the  retailer,  who  is 
entitled  to  retain  his  profits  and  in  case  no 
sale  is  made  to  return  the  goods  to  the  n hole- 
sale  dealer,  constitutes  a  conditional  sale,  and 
an  innocent  purchaser  of  such  goods  from  the 
retailer  comes  within  the  protection  of  the 
Washington  statute  which  provides  that  all  con- 
ditional sales  of  property,  where  the  property 
is  placed  in  the  possession  of  the  vendee,  shall 
be  absolute  as  to  all  creditors  or  purchasers  in 
good  faith  unless  within  ten  days  of  the  taking 
of  possession  by  the  vendee  a  memorandum 
of  the  terms  and  conditions  of  the  sale,  signed 
by  vendor  and  vendee,  shall  be  filed  in  the 
auditor's  office  of  the  county  wherein  the 
vendee  resides.  Eisenberg  v.  Nichols,  22 
Wash.  70. 

Deposit  Ticket.  —  A  deposit  ticket  given  to  a 
bank  is  not  an  instrument  which  cannot  be 
contradicted  or  varied  by  parol  evidence,  but 
is  rather  a  memorandum.  Weisinger  Galla- 
tin First  Nat.  Bank,  10  Lea  (Tenn.)  330.  See 
generally  the  title  Parol  Evidence. 

1.  Memorial  Paper  —  Nunc  pro  Tunc.  —  As  to 
the  meaning  of  memorial  pa per  within  the  rule 
that  a  judgment  can  be  entered  nunc  pro  tunc 
as  of  a  previous  term  only  when  there  is  a 


minute  or  memorial  paper,  see  Chicago,  etc., 
R.  Co.  v.  Wingler,  165  111.  634;  Dougherty  v. 
People,  118  111.  160;  Tynan  v.  Weinhard.  153 
111.  598. 

2.  Memory.  —  Ackerman  v.  Shelp,  8  N.  J.  L. 
125;  2  Black.  Com.  31;  And.  L.  Diet. 

3.  Ackerman  v.  Shelp,  8  N.  J.  L.  125. 
Unsound  Memory.  —  See  Unsound  Memory. 
Disposing  Mind  and  Memory.  —  See  Lowe  v. 

Williamson,  2  N.  J.  Eq.  86;  Reichenbach  v. 
Ruddach,  127  Pa.  St.  590.  And  see  the  title 
Testamentary  Capacity. 

Sound  Memory  and  Discretion.  —  See  West- 
moreland v.  State,  45  Ga.  280;  and  the  t-itle 
Insanity,  vol.  16,  p.  558. 

4.  Men.  —  Upon  an  instruction  given  in  an 
action  for  personal  injuries,  brought  by  a 
woman,  the  court  said:  "  As  to  the  criticism 
of  the  court's  instruction  because  it  defined 
negligence  to  mean  the  lack  of  such  care  and 
caution  as  reasonable  and  prudent  men  would 
exercise  under  like  circumstances,  instead  of 
'  women,'  it  is  only  necessary  to  say  the  de- 
fendant's own  instruction  cured  this  defect,  if 
any;  but  the  jury  would  have  been  utterly 
unfit  to  try  any  case  if  they  did  not  under- 
stand that  men,  in  this  instruction,  was 
generic,  and  embraced  '  women.'  "  Eichorn 
v.  Missouri,  etc.,  R.  Co.,  130  Mo.  589. 

5.  Menace.  —  Cumming  v.  State,  99  Ga.  662. 
See  also  Johnson  v.  State,  35  Ala.  365. 

Menace  and  Assault  Distinguished.  —  In  Simp- 
son v.  State.  59  Ala.  18,  it  was  said:  "A 
menaee  is  not  an  assault,  neither  is  a  con- 
ditional offer  of  violence.  There  must  be  a 
present  intention  to  strike." 

Duress.  —  In  Bancroft  v.  Bancroft,  (Cal.  1895) 
40  Pac.  Rep.  488,  it  was  held  that  a  contract 
for  the  sale  of  stock  which  the  plaintiff  owned 
and  had  pledged  to  a  bank  was  not  obtained 
by  menaee,  within  the  definition  of  Civ.  Code 
Cal.,  ^  1570,  or  "  threat  of  injury  to  the 
character,"  where  the  defendant  said  that  he 
would  inform  the  bank  that  the  plaintiff  was 
not  the  owner  of  the  stock  if  the  plaintiff  did 
not  make  the  contract. 

In  Morrill  v.  Nightingale,  93  Cal.  452,  it  was 
said  that  a  threat  of  arrest  and  imprisonment 
nsade  for  unlawful  purposes  constitutes  a 
menaee  within  the  California  statute  in  regard 
to  duress. 
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MENIAL.  (See  also  the  title  MASTER  AND  SERVANT,  ante,  p.  3)  — 
Menial  servants  are  domestic  servants  who  live  infra  moenia,  within  the  walls 
of  the  master's  house.1  The  term  also  includes  all  the  hirelings  employed  in 
service  in  and  about  the  house  and  household  affairs,  or  whose  business  it  is  to 
assist  in  the  economy  of  the  family.18 

MEN  OF  A  COUNTY.  —  In  common  parlance,  men  of  a  county  might  be 
understood  to  mean  residents.3 

MENS  REA.  —  See  note  4. 

MENSURATION.  —  See  note  5. 

MENTAL  ANGUISH,  AGONY,  OR  SUFFERING.  (See  also  the  title  DAM- 
AGES, vol.  8,  p.  537.)  —  See  note  6. 

MENTAL  CAPACITY.  —  See  the  titles  INSANITY,  vol.  16,  p.  558;  TESTA- 
MENTARY Capacity. 

MENTAL  DEFECT.  —  See  note  7. 


Letter.  —  In  order  to  constitute  the  offense 
of  sending  a  letter  demanding  money  with 
menaces,  within  the  meaning  of  the  statule  24 
&  25  Vict.,  c.  96,  §  44,  it  is  not  essentia]  that 
the  menace  should  be  a  threat  of  injury  to  the 
person  or  property  of  the  prosecutor,  or  a 
threat  to  accuse  him  of  a  crime;  the  offense 
may  be  committed  if  there  be  a  threat  to  ac- 
cuse him  of  misconduct  not  amounting  to  an 
offenss  against  the  criminal  law.  Reg.  v. 
Tomlinson,  (1S95)  1  Q.  B.  706. 

Menace  and  Threats  Synonymous.  —  See  Reg. 
v.  Tomlinson,  (1895)  1  Q.  B.  709;  Bueter  v. 
Bueter,  1  S.  Dak.  97;  State  v.  Cushing,  17 
Wash.  544. 

1,  Menial.  —  Exp.  Meason,  5  Binn.  (Pa.)  167. 

2.  Boniface  v.  Scott,  3  S.  &  R.  (Pa.)  351.  See 
also  Spain  v.  Arnott,  2  Stark,  256,  3  E.  C.  L. 
400. 

A  menial  servant  is  a  subordinate  domestic 
servant,  not  always,  though  generally,  an 
indoor  servant,  whose  services  bring  him  in 
close  proximity  with  his  master,  thus  render- 
ing  it  to  the  interest  of  both  master  and  serv- 
ant that  the  contract  should  be  determinable 
before  the  end  of  the  year  of  service.  Nicoll 
v.  Greaves,  33  L.  J.  C.  PI.  259,  17  C.  B.  N.  S. 
27,  112  E.  C.  L.  27. 

In  Lawler  v.  Linden,  Ir.  R.  10  C.  L.  188, 
Lawson,  J.,  said:  "  We  have  had  an  interest- 
ing disquisition  as  to  the  derivation  of  the 
word  mania,  and  it  has  received  a  Saxon,  a 
Latin,  and  a  Greek  origin.  If  I  were  to  offer 
an  opinion,  I  should  say  that  the  word  mania 
has  nothing  to  do  with  it.  Johnson  derives  it 
from  the  Saxon  word  meiny,  which  occurs  in 
Chaucer  and  Shakespeare." 

A. Barkeeper  is  not  a  menial  servant.  Boniface 
v.  Scott,  3  S.  &  R.  (Pa.)  351. 

Clerk.  —  In  Beeston  v.  Collyer,  4  Bing.  309, 
13  E.  C.  L.  444,  it  was  held  that  a  clerk  was 
not  a  menial  servant. 

Gardener.  —  In  Nowlan  v.  Ablett,  4  L.  J. 
Exch.  155,  2  C.  M.  &  R.  54,  it  was  held  that  a 
head  gardener  was  a  menial  servant. 

Handy  Man.  —  In  Johnson  v.  Blenkensopp, 
,5  Jur.  870,  it  was  held  that  a  general  handy 
man  was  a  menial  servant. 

Governess.  —  In  Todd  v.  Kerrich,  8  Exch. 
151,  it  was  held  that  a  governess  hired  on  a 
yearly  salary  did  not  come  under  the  rule  re- 
lating to  the  hire  of  menial  servants,  and  that 
the  contract  could  not  be  terminated  upon  a 
month's  notice  or  a  month's  wages. 
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Housekeeper.  —  A  housekeeper  in  a  large 
hotel  is  not  a  menial  servant  and  cannot  be 
discharged  on  a  month's  notice  in  the  absence 
of  an  express  conttact.  Lawler  v.  Linden,  Ir. 
R.  10  C.  L.  188. 

Huntsman,  — It  has  been  held  that  a  hunts- 
man is  a  menial  servant.  Nicoll  v.  Greaves, 
17  C.  B.  N.  S.  27,  11  E.  C.  L.  27. 

3.  Men  of  a  County. —  Rix  v.  Johnson,  5  N. 
H.  520,  22  Am.  Dec.  472.  This  case  arose 
upon  the  question  of  the  qualification  of  cer- 
tain appraisers. 

4.  Mens  Rea.  —  In  Reg.  v.  Tolson,  23  Q.  B. 
D.  185,  it  was  said:  "  The  phrase  nonest  reus, 
nisi  mens  sit  rea,  *  *  *  naturally  sug- 
gests that,  apart  from  all  particular  definitions 
of  crimes,  such  a  thing  exists  as  a  mens  rea, 
or  '  guilty  mind,'  which  is  always  expressly 
or  by  implication  involved  in  every  definition. 
This  is  obviously  not  the  case,  for  the  mental 
elements  of  different  crimes  differ  widely. 
Mens  rea  means,  in  the  case  of  murder,  malice 
aforethought;  in  the  case  of  theft,  an  inten- 
tion to  steal;  in  the  case  of  rape,  an  intention 
to  have  forcible  connection  with  a  woman 
without  her  consent;  and  in  the  case  of  receiv- 
ing stolen  goods,  knowledge  that  the  goods 
were  stolen.  In  some  cases  it  denotes  mere 
inattention.  For  instance,  in  the  case  of  man- 
slaughter by  negligence  it  may  mean  for- 
getting to  notice  a  signal." 

5.  Mensuration  —  Judicial  Notice.  (See  gen- 
erally the  title  Judicial  Notice,  vol.  17,  p. 
909.) — In  Scanlan  v.  San  Francisco,  etc.,  R. 
Co.,  (Cal.  1898)  55  Pac.  Rep.  695.  it  was  said: 
"  The  court  takes  judicial  notice  of  the  laws 
of  nature  (Code  Civ.  Pro.,  §  1875,  subdiv.  8), 
among  which  are  the  principles  of  mathe- 
matics. The  science  of  mensuration,  which 
must  control  in  this  case,  is  a  branch  of  pure 
mathematics,  with  which  the  court  is  presumed 
to  be  acquainted." 

6.  Mental  Agony.  —  In  San  Antonio,  etc.,  R. 
Co.  v.  Corley,  (Tex.  Civ.  App.  1S94)  26  S.  W. 
Rep.  903,  it  was  held  that  the  term  mental 
agony,  as  used  in  a  petition  for  damages  for 
personal  injuries,  included  both  peril  and 
fright. 

7.  Mental  Defect.  —  Upon  the  meaning  of  this 
term  as  applied  to  the  qualifications  of  a  juror, 
the  court  in  Caldwell  v.  State,  41  Tex.  94,  said: 

Mental  defect  must  be  understood  to  embrace 
either  such  imbecility  or  such  gross  ignorance 
as  practically  disqualifies  any  person  from 
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Definitions.    MENTAL  IMBECILITY  —  MERCANTILE  AGENCIES. 


MENTAL  IMBECILITY.  —  See  note  i. 
MENTION.  —  See  note  2. 

MERCANTILE  AGENCIES.  (See  also  the  titles  COLLECTION  AGENCY,  vol. 
6,  p.  209;  Fraud  and  Deceit,  vol.  14,  pp.  28,  151,  155 ;  Libel  and  Slan- 
der, vol.  18,  pp.956,  1035;  Statute  of  Frauds.)  —  Mercantile  or  com- 
mercial agencies  are  establishments  which  make  a  business  of  collecting 
information  relating  to  the  credit,  character,  responsibility,  and  reputation  of 
merchants,  for  the  purpose  of  furnishing  the  information  to  subscribers.3 


performing  his  duties  as  a  juror;  and  if  his 
mind  is  so  weak  that  he  cannot  be  made  to 
understand  the  obligations  of  an  oath,  nor  re- 
ligious scruples,  surely  his  mental  defect  is 
sufficient  to  disqualify  him  as  a  juror.  To  im- 
pose such  a  person  as  a  juror  on  a  prisoner 
who  desired  a  fair  trial  might  be  a  positive 
injury  as  well  as  an  injustice  to  the  state.  It 
appears  that  the  person  thus  excluded  was  a 
'  colored  '  person.  It  is  argued  that,  as  the 
constitution  makes  colored  persons  qualified 
jurors,  the  court  erred  in  making  his  mental 
defect  a  ground  of  disqualification.  That 
dots  not  follow.  The  same  imbecility  or  de- 
fect of  intellectual  capacity  would  disqualify 
any  person."  See  also  the  title  Jury  and 
Jury  Trial,  vol.  17,  p.  1117. 

1.  Mental  Imbecility  is  a  condition  approach- 
ing that  of  one  who  is  non  compos  mentis,  and 
is  analogous  to  childishness  and  dotage. 
Owings's  Case,  I  Bland  (Md.)  370,  17  Am.  Dec. 

2.  Property  Mentioned  in  Writ  of  Attachment. 

—  In  Lacey  v.  Moore,  6  Coldw.  (Tenn.)  352,  in 
speaking  of  the  lien  of  attachment  which 
attaches  to  property  mentioned  in  the  bill  or 
attachment,  the  court  said:  "The  natural 
and  obvious  meaning  of  the  words,  in  regard 
to  the  property  subject  to  the  lien,  '  property 
mentioned  in  the  bill  or  attachment,'  is  that 
the  property  which  is  subject  to  the  lien  is 
that  which  is  designated  in  the  bill  or  attach- 
ment. Mentioned  may  perhaps  have  a  mean- 
ing expressing  less  particularity  of  description 
than  other  words  which  might  be  employed. 
It  is  possible  that  the  gentlemen  who  gave 
shape  to  the  phraseology  of  the  code  made 
use  of  this  peculiar  word  with  the  purpose  to 
indicate  a  moderate  degree  of  particularity  of 
description.  Be  that  as  it  may,  the  words  in- 
terpolated into  the  section  of  Ihe  code  must 
have  ascribed  to  them  a  meaning,  and  that 
meaning  is  reasonably  certain." 

3.  Mercantile  Agencies. —  Errant  on  Mercan- 
tile Agencies. 

Liability  in  General.  —  A  company  doing 
business  as  a  commercial  agency  and  for  a 
consideration  furnishing  to  its  subscribers  a 
printed  book  purporting  to  give,  inter  alia,  the 
amount  of  capital  paid  in  the  treasuries  of 
mercantile  corporations  in  the  United  Stales 
and  Canada,  will  be  liable  to  a  subscriber  for 
negligently  publishing  in  such  book  a  mis- 
statement upon  the  subject  which  misleads 
him  to  his  injury.  Crew  v.  Bradstreet  Co., 
134  Pa.  St.  161. 

Persons  carrying  on  a  mercantile  agency  are 
responsible  for  the  damages  caused  to  a  per- 
son in  business  when,  by  culpable  negligence, 
imprudence,  or  want  of  skill,  false  informa- 
tion is  supplied  concerning  his  standing, 
though  the  information  be  communicated  con- 
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fidentially  to  a  subscriber  to  the  agency  on  his 
application  therefor.  Cossette  v.  Dun,  18  Can. 
Sup.  Ct.  222. 

Limitation  of  Liability.  —  In  Duncan  v.  Dun, 
7  W.  N.  C.  (Pa.)  246,  which  was  an  action  on 
the  case  against  a  mercantile  agency  which 
had  furnished  10  the  plaintiff  information 
that  proved  to  be  incorrect,  under  a  contract 
exempting  the  agency  from  a  loss  caused  by 
its  negligence,  it  was  held  that  mercantile 
agencies,  unlike  common  carriers  and  innkeep- 
ers, were  not  engaged  in  a  business  of  such  a 
public  nature  as  to  demand  that  their  con- 
tracts releasing  them  from  liability  for  negli- 
gence should  be  held  to  be  invalid. 

And  that  a  commercial  agency  may  limit  its 
liability  for  negligence,  see  Xiques  v.  Brad- 
street  Co.,  70  Hun  (N.  Y.)  334,  affirmed  58  N. 
Y.  St.  Rep.  866. 

Same  —  Wilful  and  Fraudulent  Act.  —  In  Dun 
v.  City  Nat.  Bank,  (C.  C.  A.)  58  Fed.  Rep.  174, 
reversing  51  Fed.  Rep.  ibo,  a.  mercantile  agency 
which  contracted  to  furnish  its  subscribers 
with  information  on  request  as  to  the  financial 
responsibility  of  merchants,  and  expressly- 
stipulated  that,  as  the  information  was  to  be 
obtained  mainly  by  subagents  of  its  sub- 
scribers, whose  names  were  not  to  be  dis- 
closed, "  the  actual  verity  or  correctness  of  the 
said  information  is  in  no  manner  guaranteed," 
was  held  not  liable  for  a  loss  occasioned  to  a 
subscriber  by  the  wilful  and  fraudulent  act  of 
a  subagent  in  furnishing  false  information. 

Same  —  Negligence  of  Company.  —  A  contract 
between  a  mercantile  agency  and  its  sub- 
scribers, under  which  book  ratings  were  fur- 
nished, stipulated  that  such  company  should 
not  be  liable  for  any  loss  or  injury  occasioned 
by  the  neglect  or  other  act  of  any  officer  or 
agent  of  the  company  in  procuring,  collecting, 
and  communicating  information,  and  that  the 
company  did  not  guarantee  the  correctness  of 
such  information.  The  exemption  from  lia- 
bility conferred  by  this  contract  applied  to  the 
negligence  of  particular  officers  or  agents, 
but  not  to  the  negligence  of  the  company  as 
such;  and  it  was  held  that  the  company  was 
responsible  for  a  loss  occasioned  by  its  issu- 
ing such  books  with  a  gross  error  therein, 
when  the  information  furnished  to  it  by  its 
agents  was  correct,  and  the  error  occurred  in 
the  printing  of  the  book.  Crew  v.  Bradstreet 
Co.,  134  Pa.  St.  161. 

Credit  Eatings  —  Copyright.  —  See  the  title 
Copyright,  vol.  7,  p.  535,  note. 

Injunction.  —  A  mercantile  agency  may  have 
an  injunction  against  the  use  of  information 
contained  in  lists,  issued  for  the  use  of  its 
subscribers,  by  a  company  publishing  a  di- 
rectory to  be  used  in  the  trade.  Jewelers' 
Mercantile  Agency  v.  Rothschild,  6  N.  Y.  App. 
Div.  499,  affirmed  155  N.  Y.  255. 
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MERCANTILE  AGENT '  —  MERCHANT.  Definitions. 


MERCANTILE  AGENT.      See  note  i. 

MERCANTILE  LAW.  —  Sec  Law  MERCHANT,  vol.  18,  p.  576. 

MERCANTILE  PARTNERSHIP.  (Sec  also  the  title  PARTNERSHIP.) —  A 
mercantile  partnership  is  one  which  habitually  buys  and  sells  ;  one  which  buys 
for  the  purpose  of  afterward  selling.3 

MERCHANT  —  MERCANTILE  —  MERCHANDISE. — (See  also  the  title  s  AC- 
COUNTS, vol.  1,  p.  433;  Chinese  Exclusion  Acts,  vol.  5,  p.  1101  ;  Factors 
or  Commission  Merchants,  vol.  12,  p.  625 ;  Forwarders,  vol.  13,  p.  1 165 ; 
Hawkers  and  Peddlers,  vol.  15,  p.  290;  Insolvency  and  Bankruptcy, 
vol.  16,  p.  630;  Intoxicating  Liquors,  vol.  17,  p.  189;  Limitation  <>i< 
Actions,  vol.  19,  p.  136;  Marine  Insurance,  vol.  19,  p.  959;  Occupation, 
Privilege,  and  Business  Taxes.  And  see  Deal  —  Dealer,  vol.  8,  \>.  846; 
Goods,  vol.  14,  p.  1079.)  —A  merchant  is  defined  to  be  one  whose  business 
it  is  to  buy  and  sell  merchandise  ; :*  one  who  traffics  or  carries  on  trade  ;  one 
who  buys  goods  to  sell  again  ;  one  who  is  engaged  in  the  purchase  and  sale  of 
goods.4    But  the  business  of  buying  and  selling  must  be  the  pursuit  and 


In  Raymond  v.  Russell.  143  Mass.  295,  it 
was  held  that  mercantile  agencies  could  not  be 
restrained  by  injunction  at  Ihe  suit  of  one 
whose  financial  standing  was  about  to  be  re- 
ported. 

Rescission  —  Fraud.  —  A  subscriber  to  a  mer- 
cantile agency  has  a  right  to  rely  upon  the 
fairness  and  honesty  of  the  statements  of  the 
financial  condition  mads  by  other  subscribers 
to  such  agency.  The  reporting  agency  is  the 
mutual  agent  of  its  subscribers.  A  false  re- 
port of  himself  given  by  a  subscriber  to  an 
agency  may  be  an  element  of  fraud  affecting 
a  claim  to  rescind  a  contract.  Ralph  v.  Fon- 
Dersmith,  10  Pa.  Super.  Ct.  481.  See  also  the 
title  Fraud  axd  Deceit,  vol.  14,  pp.  25,  151, 
155. 

Interstate  Commerce. — Mercantile  or  com- 
mercial agencies  are  not  such  legitimate  and 
useful  instruments  of  commerce  or  com- 
mercial intercourse  as  to  put  them  exclusively 
under  the  regulation  of  Congress,  and  free 
from  state  control;  and  a  legislative  enact- 
ment providing  for  the  organization  of  such 
companies  and  the  regulation  of  their  business 
within  the  limits  of  the  state  is  not  an  interfer- 
ence with  interstate  commerce,  and  is  not  void 
because  in  violation  of  the  commerce  clause 
of  section  8  of  article  1  of  the  Constitution  of 
the  United  States.  State  v,  Morgan,  2  S. 
Dak.  32. 

Evidence.  —  In  National  Bank  v.  Illinois, 
etc.,  Lumber  Co.,  101  Wis.  247,  it  was  held 
that  statements  made  to  a  mercantile  agency 
by  the  officers  of  a  corporation,  with  regard  to 
its  capital  slock,  assets,  etc.,  and  the  reports 
embodying  such  statements,  were  admissible 
in  evidence  in  an  action  by  a  bank  to  recover 
money  loaned  to  the  corporation. 

In  Agnew  v.  U.  S.,  165  U.  S.  36,  it  was  held 
that  on  the  trial  of  the  president  of  a  national 
bank  for  misapplication  of  its  funds,  his  com- 
mercial rating  as  to  his  financial  condition  was 
not  admissible'in  his  favor. 

Same  —  Competency  of  Mercantile  Agency  Re- 
ports to  Prove  Notice  of  Dissolution  of  Partner- 
ship.—  In  an  action  brought  by  a  creditor  of  a 
firm  to  charge  a  person  as  a  member  of  such 
firm,  a  book  published  by  a  commercial 
agency,  and  of  general  use  among  commercial 
men,  which  notes  the  fact  that  the  defendant  is 


not  a  member  of  such  firm,  and  to  which  the 
plaintiff  has  had  access,  is  competent  evidence 
to  go  to  the  jury  as  tending  to  show  that  the 
plaintiff  had  notice  of  such  fact.  Crosier  v. 
McNeal,  3  Ohio  Dec.  616. 

Estoppel.  —  The  right  of  the  patrons  of  a 
commercial  agency  to  claim  an  estoppel  as 
against  a  person  who  has  made  statements 
and  representations  to  such  agency  relating  to 
his  cwn  business  affairs  or  the  affairs  of  any 
concern  with  which  he  is  connected  is  not  gen- 
eral, but  is  limited  to  the  parties  for  whom 
such  statements  and  representations  were  in- 
tended when  made,  namely,  those  patrons  who 
have  occasion  to  apply  for,  and  who  have  ap- 
plied for  and  received,  a  report  relative  to  the 
person  or  concern  in  question.  Irish  American 
Bank  v.  Ludlum,  49  Minn.  344. 

1.  Mercantile  Agents. —  Under  a  statute  au- 
thorizing a  license  tax  upon  mercantile  agents, 
it  was  held  that  one  who  went  from  house  to 
house,  soliciting  orders  for  future  delivery, 
was  a  mercantile  agent.  Brockfield  v.  Kitchen, 
(Mo.  1901)  63  S.  W.  Rep.  826. 

Mercantile  Agents  —  Factors'  Acts.  —  See  the 
title  Factors'  Acts,  vol.  12,  p.  614.  See  also 
Inglis  v.  Robertson,  (1S9S)  A.  C.  624;  Cahn  v. 
Pockett's  Bristol  Channel  Steam  Packet  Co., 
(1898)  2  Q.  B.  64. 

2.  Mercantile  Partnership.  —  Com.  v.  Natural 
Gas  Co.,  32  Pittsb.  Leg.  J.  (Pa.)  310,  holding 
that  the  term  mercantile  partnership  does  not 
properly  describe  an  association  which  mines 
and  sells  ore  and  coal  from  its  own  lands  or 
which  sinks  oil  or  gas  wells  and  sells  their 
products. 

3.  Merchant. —  In  re  San  Gabriel  Sanatorium 
Co.,  95  Fed.  Rep.  273;  Jewell  v.  Sumner  Tp.. 
(Iowa  1901)  84  N.  W.  Rep.  974;  Ward  v. 
Brandt,  11  Marl.  (La.)  331,  13  Am.  Dec.  352; 
Rosenbaum  v.  Newbern,  118  N.  Car.  83; 
Crater  v.  Deemer,  4  Pa.  Co.  Ct.  378;  Galveston 
County  v.  Gorham,  49  Tex.  2S5;  Brown  v. 
Com.,  98  Va.  366;  White  v.  Com.,  78  Va. 
485. 

4.  London  v.  Wilks,  2  Salk.  445;  Campbell 
v.  Anthony,  40  Kan.  654;  Torrey  v.  Shawano 
County,  79  Wis.  155.  See  also  Lansdale  v. 
Brashear,  3  T.  B.  Mon.  (Ky.)  334. 

General  Name.  —  In  Hill  v.  Abbeville,  59  S. 
Car.  414,  it  was  said:  "Merchant  is  a  general 
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Definition. 


vocation  of  the  party,  by  which  he  makes  his  living,  in  order  that  he  shall  be 
regarded  as  a  merchant.1  The  term  is  also  restricted  to  dealings  in  merchan- 
dise, goods  or  chattels,  the  ordinary  subjects  of  commerce  ;  so  that  a  railroad 
contractor  or  a  speculator  in  stocks,  whether  on  his  own  account  or  as  broker, 
is  not  deemed  a  trader  or  merchant.2 

Mercantile  is  defined  as  having  to  do  with  trade  or  commerce ;  of  or  pertain- 
ing to  merchants  or  the  traffic  carried  on  by  merchants  ;  trading  ;  commercial.3 

Merchandise.  —  By  the  term  "  merchandise  "  are  understood  all  those  things 
which  merchants  sell,  either  by  wholesale  or  retail,  as  dry  goods,  hardware, 
groceries,  drugs,  etc.4 


nam:.  There  are  many  kinds  of  merchants  — 
grocers,  dry-goods,  etc." 

Buyer  or  Seller.  —  A  statute  provided  that  the 
personal  property  pertaining  to  the  business 
of  a  merchant  should  be  listed  in  the  town  or 
district  where  his  business  was  carried  on. 
In  construing  this  statute  the  court  said:  "A 
merchant  is  defined  as  '  one  who  is  engaged 
in  the  purchase  and  sale  of  goods.'  *  *  * 
The  business  of  merchandising  includes  both 
buying  and  selling,  and  a  merchant  may  buy 
his  goods  in  one  place  and  sell  them  in  another. 
But  the  provisions  of  the  statute  seem  lo  have 
reference  to  the  place  of  selling,  and  it  seems 
to  us  lhat  the  place  where  the  goods  are  kept 
for  sale  by  a  merchant  is  the  place  where  they 
should  be  listed  and  assessed  ;  and,  while 
buying  is  undoubtedly  a  part  of  the  business 
of  a  merchant,  yet  the  mere  buying  goods  in 
one  county,  town,  or  district  does  not  amount 
to  carrying  on  the  business."  Minneapolis, 
etc.,  Elevalor  Co.  v.  Clay  County,  60  Minn. 
522.    See  also  Slate  v.  Whittaker,  33  Mo.  457. 

Buying  Without  Selling.  —  In  In  re  Cameron 
Town  Mut.  F.,  etc.,  Ins.  Co.,  96  Fed.  Rep.  757, 
it  was  said:  "A  merchant  is  one  who  traffics, 
or  who  buys  and  sells  goods  or  commodities. 
He  would  be  a  merchant  if  his  business  con- 
sisted in  buying  without  selling,  and  he  might 
be  a  merchant  by  simply  selling." 

Traders  Beyond  Seas.  —  It  would  seem  that 
originally  the  term  merchant  as  used  in  the 
statute  of  limitations  was  confined  lo  one  who 
traded  beyond  the  seas,  but  it  now  has  a  more 
comprehensive  meaning,  including  all  sorts  of 
traders.  London  v.  Wilks,  2  Salk.  445; 
Farrington  v.  Lee,  1  Mod.  270;  Sherman  v. 
Withers,  Ch.  Cas.  (pt.  i.)  152.  See  also  the 
dissenting  opinion  of  Kennedy,  J.,  in  Thom- 
son v.  Hopper,  1  W.  &  S.  (Pa.)  469. 

Itinerant  Merchant.  —  See  the  titles  Hawkers 
and  Peddlers,  vol.  15,  p.  291;  Itinerant,  vol. 
17,  P.  578. 

Transient  Merchants.  —  See  the  title  Hawkers 
and  Peddlers,  vol.  15,  p.  291;  Transient. 

1.  Occasional  Transaction  Not  Sufficient  to  Con- 
stitute One  a  Merchant.  —  Ex  p.  Gallimore,  2 
Rose  424;  Patten  z.  Browne  7  Taunt.  409,  2 
E.  C.  L.  409;  Re  Rogers,  1  Lowell  ((J.  S.)  423; 
In  re  Duff,  4  Fed.  Rep.  519;  In  re  Kimball,  7 
Fed.  Rep.  461;  In  re  New  York,  etc.,  Water 
Co.,  98  Fed.  Rep.  713,  affirmed  (C.  C.  A.)  102 
Fed.  Rep.  1004;  Norris  v.  Com.,  27  Pa.  St. 
494;  Com.  v.  Natural  Gas.  Co  ,  32  Pittsb.  Leg. 
J.  (Pa  )  310;  State  v.  Smith,  5  Humph.  (Tenn.) 
396. 

In  Jewell  v.  Sumner  Tp.,  (Iowa  1901)  84  N. 
W.  Rep.  974,  it  was  said:  ''  Every  one  who 
buys  and  sells  is  rot  a  merchant.  Generally 


speaking,  '  only  those  who  traffic  in  the  way 
of  commerce,  or  carry  on  business  by  way  of 
emption,  vendition,  barter,  permutation,  or 
exchange,  and  who,  to  make  their  living,  buy 
and  sell  by  a  continued  assiduity  or  frequent 
negotiation  in  the  mystery  of  merchandise, 
are  esteemed  merchants.'  " 

In  Matter  of  Chapman,  9  Ben.  (U.  S.  311,  5 
Fed.  Cas.  No.  2,601,  it  was  held  that  a  bank 
cashier  who  bought  paintings  from  time  to 
time  and  sold  them  at  a  profit  was  not  a  mer- 
chant within  a  bankruptcy  act. 

But  in  In  re  O'Bannon,  2  Nat.  Bankr.  Reg. 
15,  18  Fed.  Cas.  No.  10,394,  it  was  held  that 
one  engaged  in  the  general  business  of  solicit- 
ing freight  for  a  transportation  company,  but 
who  had  also  purchased  and  shipped  flour  and 
grain,  was  a  merchant  within  a  bankruptcy  act. 

Chinese  Exclusion  Acts.  —  See  the  title  Chinese 
Exclusion  Acts,  vol.  5,  p.  1103.  See  also  U. 
S.  v.  Yong  Yew,  83  Fed.  Rep.  835. 

2.  Dealer  in  Stocks.  —  In  re  Cleland,  L.  R.  2 
Ch.  466;  In  re  New  York,  etc.,  Water  Co.,  98 
Fed  Rep.  714,  affirmed  (C.  C.  A.)  102  Fed.  Rep. 
1004;  He  Smith,  2  Lowell  (U.  S.)  69;  Matter  of 
Marston,  5  Ben.  (U.  S)  313;  Matter  of  Wood- 
ward, 8  Ben.  (U.  S.)  563;  In  re  Moss,  19  Nat. 
Bankr.  Reg.  132,  17  Fed  Cas.  No.  9,877.  But 
see  infra,  this  definition,  the  paragraph  Mer- 
chandise. 

An  occasional  dealing  in  stocks  outside  of 
one's  ordinary  business  does  not  constitute  the 
dealer  a  merchant  or  trader.  Ex  p.  Conant, 
77  Me.  275. 

3.  Mercantile.  —  Ceni.  Diet.,  followed  in  In  re 
New  York,  etc.,  Waler  Co.,  98  Fed.  Rep.  713, 
affirmed  (C.  C.  A.)  102  Fed.  Rep.  1004.  See  also 
Re  Chandler,  1  Lowell  (U.  S.)  481;  //;  re 
Cameron  Town  Mut.  F.,  etc.,  Ins.  Co.,  96 
Fed.  Rep.  757. 

Mercantile  Character  and  Credit.  —  See  Credit, 
vol.  8,  p.  231. 

4.  Merchandise.  —  In  re  San  Gabriel  Sana- 
torium Co.,  95  Fed.  Rep.  273;  Pearce  v. 
Augusta,  37  Ga.  599. 

In  Groves  v.  Slaughter.  15  Pet.  (U.  S.)  506, 
it  was  said:  "  Merchandise  is  a  comprehen- 
sive term,  and  may  include  every  article  of 
traffic,  whether  foreign  or  domestic,  which  is 
properly  embraced  by  a  commercial  regula- 
tion." 

In  Kent  v.  Liverpool,  etc.;  Ins.  Co.,  26 
Ind.  294,  89  Am.  Dec.  463,  it  was  said:  "  We 
are  not  aware  that  the  term  merchandise  has 
any  fixed  and  technical  legal  signification." 

Stocks.  —  In  //;  re  Cleland,  L.  R.  2  Ch.  466, 
it  was  held  that  shares  of  stock  are  neither 
merchandise  nor  chattels.    But  see  Fine  v. 
Hornsby,  2  Mo.  App.  61;  Pray  v.  Mitchell,  60 
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Illustrations.  —  In  the  note  will  be  foil 
terms  "merchant,"  "mercantile,"  and 
connections.1 

Me.  430  (cases  under  the  statute  of  frauds), 
And  see  Goods,  vol.  14,  p.  1083. 

1.  A  Banker  is  a  merchant  according  to  bath 
the  commercial  and  the  civil  law.  Brown  v. 
Pike,  31.  La.  Ann.  576. 

Banknotes.  —  See  Goods,  vol.  14,  p.  1083. 
And  Citizens  Bank  v.  Nantucket  Steam- 
boat Co.,  2  Story  (U.  S.)  16,  5  Fed.  Cas. 
No.  2,730;  Whiton  v.  Old  Colony  Ins.  Co.,  2 
Met.  (Mass.)  1. 

Boarding-house  Keeper.  —  A  keeper  of  a  board 
ing  house  has  been  held  to  be  a  merchant 
within  a  bankruptcy  statute.    In  re  Odell,  17 
Nat.  Bankr.  Reg.  73. 

Bonds. —  In  Indiana  Bond  Co.  v.  Ogle,  22 
Ind.  App.  593,  it  was  held  that  authority  to 
organize  a  company  to  buy  and  sell  merchan- 
dise did  not  incluie  authority  to  organize  a 
company  for  the  purpose  of  buying  and  selling 
bonds. 

Brewer. —  In  Josselyn  v.  Parson,  L.  R.  7 
Exch.  127,  it  was  held  that  a  brewer  was  not 
a  merchant. 

Burglary.  —  An  indictment  for  breaking  and 
entering  a  siorehouse  "  in  which  goods,  mer- 
chandise, or  other  valuable  thing  was  kept  for 
use,"  etc.,  is  fatally  defective  on  demurrer;  it 
should  describe  the  "  other  valuable  thing" 
so  that  the  court  may  determine  whether  it 
falls  within  the  statute,  and  the  prisoner  may 
b:  informed  of  the  charge  against  him. 
Pickett  v.  Slate,  60  Ala.  77.  See  generally  the 
title  Burglary,  3  Encyc.  of  Pl.  and  Pr.  736. 

Batcher.  —  In  Pittsburgh  v.  Kalchthaler,  114 
Pa.  St.  552,  it  was  held  that  a  butcher  who 
slaughtered  his  own  cattle  and  sold  the  meat 
at  a  stall  in  a  public  market,  which  he  rented 
at  an  annual  rental  from  the  city,  was  taxable 
under  a  statute  which  authorized  the  city  to 
levy  and  assess  an  annual  tax  "  upon  goods, 
wares,  and  merchandise,  and  upon  all  articles 
of  trade  and  commerce"  sold  in  such  city. 
The  court  said:  "  In  the  present  c*ase,  it  must 
be  conceded  that  '  batchers'  meal'  is  within 
the  striciest  meaning  of  the  word  merchan- 
dise." 

Same  —  Wholesale  Meat  Dealer.  —  In  St. 
Joseph  v.  Dye,  72  Mo.  App  216,  in  construing 
a  city  ordinance  providing  for  a  license  tax, 
the  court  said:  "  The  term  merchant,  in  the 
sense  in  which  it  is  used  in  the  charter  of  said 
city,  is,  as  we  think,  sufficiently  generic  to 
comprehend  within  its  signification  one  who  is 
engaged  in  the  business  of  selling  fresh 
meats  at  wholesale  from  cars  standing  on  the 
track  of  a  railway." 

Charter-party.  —  On  the  question  whether  an 
account  made  up  of  charges  for  the  hiring  of 
a  vessel  by  one  merchant  of  another  merchant 
for  freight  was  within  the  exception  of  the 
Maine  statute  of  limitations,  which  excepted 
from  its  operation  accounts  concerning  the 
trade  of  merchandise  between  merchant  and 
merchant,  il  was  held  that  a  charter-party,  a 
contract  by  which  the  owner  lets  his  vessel  to 
another  for  freight,  does  not  change  its  char- 
acter because  the  parties  happen  to  be  mer- 
chants.   It  is"  stiil  a  special  contract  whereby 


id  cases  illustrating  the  meaning  of  the 
"  merchandise,"  as  used  in  various 

a  compensation  is  stipulated  for  a  service  to 
be  performed,  and  not  an  account  concerning 
merchandise.  Spring  Z'.  Gray,  6  Pet.  (U.  S.) 
IJ5X. 

Other  Legal   Merchandise  —  Charter-party.  — 

See  Legal,  vol.  18,  p.  800. 

Compass  of  Vessel.  —  An  Act  of  Congress  pro- 
vided that  no  merchandise  brought  in  any 
vessel  from  any  foreign  port  should  be  unladen 
or  delivered  from  such  vessel  within  the 
United  States  but  in  open  day  —  that  is  to  say, 
between  the  rising  and  setting  of  the  sun.  It 
was  held  that  the  compass  of  a  vessel,  being 
part  of  the  equipment  of  the  ship,  was  not 
merchandise.  U.  S.  v.  Fry,  48  Fed.  Rep.  713. 
See  also  U.  S.  v.  Chain  Cable,  2  Sumn.  (U.  S.) 
362.  And  see  generally  the  title  Revenue 
Laws. 

Contractor  —  Construction.  —  One  who  con- 
tracts with  a  raihoud  company  to  grade  and 
build  its  road  has  been  held  not  to  be  a  mer- 
chant within  a  bankruptcy  act.  Re  Smith,  2 
Lowell  (U.  S  )  69,  22  Fed.  Cas.  No.  12,981. 

In  In  re  Minnesota,  etc.,  Constr.  Co.,  (Ariz. 
1900)  60  Pac.  Rep.  884,  it  was  held  that  a  com- 
pany organized  for  the  purpose  of  the  con- 
struction of  railroads,  turnpikes,  canals,  dams, 
reservoirs,  etc.,  was  not  a  company  engaged 
in  a  mercantile  pursuit,  within  a  bankruptcy 
law. 

Druggist.  —  A  druggist  has  been  held  not  a 
merchant  within  the  meaning  of  a  statute 
regulating  the  sale  of  intoxicating  liquors. 
Anderson  v.  Com.,  9  Bush  (Ky.)  571. 

But  in  State  v.  Wells,  28  Mo.  565,  it  was 
held  that  a  dealer  in  drugs  and  medicines  was 
a  merchant  within  a  tax  act. 

Drummers  or  commercial  travelers  are  not 
merchants.  Ex  p.  Taylor,  58  Miss.  478,  38 
Am.  Rep.  336;  Kansas  City  v.  Collins,  34  Kan. 
434,  11  Am.  &.  Eng.  Corp.  Cas.  414;  Galveston 
County  v.  Gorham,  49  Tex.  292. 

Farmer.  —  Selling  merely  the  natural  prod- 
ucts of  one's  own  land,  it  has  been  held,  does 
not  constitute  a  mercantile  pursuit,  even 
though  some  yearly  purchases  mav  be  made 
by  the  seller  in  order  to  keep  up  his  regular 
supply.  In  re  Woods,  7  Nat.  Bankr.  Reg.  128, 
30  Fed.  Cas.  No.  17,990;  Port  v.  Turton,  2 
Wils.  C.  PI.  169;  In  re  Cleland,  L.  R.  2  Ch. 
466;  Ex  p.  Gallimore,  2  Rose  424. 

In  Brown  v.  Com.,  98  Va.  366,  it  was  held 
that  a  person  selling  in  a  market  square 
country  produce  from  his  wagon  was  not  a 
merchant  within  a  license  statute. 

In  Lansdale  v.  Brashear,  3  T.  B.  Mon.  (Ky.) 
330,  it  was  held  that  partners  in  farming  and 
raising  stock  were  not  merchants  though  tht 
stock  was  carried  by  them  to  market,  and  that 
their  accounts  were  not  wilhin  the  exception 
ot  merchants'  accounts  in  the  statute  of  limi- 
tations.   See  also  A'e  Stickney,  5  Dill.  (U.  S.)  91. 

In  Jewell  v.  Sumner  Tp.,  (Iowa  1901)  S4  N. 
W.  Rep.  973,  it  was  held  that  a  farmer  who 
purchased  sheep  in  the  fall,  with  a  view  to 
fattening  and  then  selling  them  when  so 
fattened,  was  not  a  merchant  within  a  tax 
statute. 
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Fire  Insurance.  —  See  the  title  Fire  Insur-     and  food  for  them.    See  also  Groves  v.  Kil- 


ance,  vol.  13,  p.  112. 

Same  —  Goods  Held  in  Trust.  (See  also  the 
title  Fire  Insurance,  vol.  13,  p.  116.) — A  policy 
of  insurance  taken  out  by  warehouse  keepers, 
against  loss  or  damage  hy  fire  on  "  merchan- 
dise, *  *  *  their  own  or  held  by  them  in 
trust,  or  in  which  they  have  an  interest  or  lia- 
bility, contained  in  "  a  designated  warehouse, 
covers  the  merchandise  itself,  and  not  merely 
the  interest  or  claim  of  the  warehouse  keepers. 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co., 
93  U.  S.  527. 

Same  —  Merchandise  the  Assured  Own  in  Trust 
or  on  Commission  for  Which  They  Are  Responsible. 
—  See  North  British,  etc.  Ins.  Co.  v.  Moffatt, 
L.  R.  7  C.  P.  25. 

Flax,  Tow,  and  Codilla.  —  In  Southampton 
Steam  Colliery  Co.  v.  Clarke,  L.  R.  4  Exch.  73, 
affirmed  L.  R.  6  Exch.  54,  flax,  tow,  and  codilla 
were  held  to  be  lawful  merchandise,  as  that 
term  was  used  in  a  charter-party. 

Fruit  is  deemed  to  be  merchandise  within 
the  meaning  of  the  California  statute  which 
provides  that  "  one  who  agrees  to  sell  mer- 
chandise not  then  in  existence  thereby  war- 
rants that  it  shall  be  sound  and  merchantable 
at  the  place  of  production  contemplated  by  the 
parties,  and  as  nearly  so  at  the  place  of  de- 
livery as  can  be  secured  by  reasonable  care." 
Blackwood  v.  Cutting  Packing  Co.,  76  Cal. 
212,  9  Am.  St.  Rep.  199. 

A  Furniture  Dealer  has  been  held  to  be  a  mer- 
chant within  a  bankruptcy  act.  Matter  of 
Newman,  3  Ben.  (U.  S.)  20,  18  Fed.  Cas.  No. 
10,175. 

Groceries.  —  Within  a  statute  regulating  the 
sale  of  intoxicating  liquor  it  was  held  that  a 
woman  who  kept  a  store  for  the  sale  of  sugar, 
coffee,  tea,  and  other  groceries  was  a  mer- 
chant.   Cole  v.  Com.,  8  Dana  (Ky.)  31. 

Hotel  Keeper.  —  In  Campbell  v.  Finck,  2|Duv. 
(Ky.)  107,  a  hotel  keeper  was  held  to  be  a 
merchant. 

An  Ice  Dealer  falls  within  the  term  mer- 
chants, directed  by  a  city  charter  to  be  licensed. 
Kansas  City  v.  Vindquest  36  Mo.  App.  584. 

Insurance  Company.  —  In  In  re  Cameron  Town 
Mut.  F.,  etc.,  Ins.  Co.,  96  Fed.  Rep.  757,  it 
was  held  that  a  mutual  fire-insurance  com- 
pany, not  being  engaged  principally  in  manu- 
facturing, trading,  or  mercantile  pursuits,  was 
therefore  not  amenable  to  the  bankruptcy 
statute. 

Intoxicating  Liquors.  (See  generally  the  title 
Intoxicating  Liquors,  vol.  17,  p.  189.) — A 
person  who  has  some  articles  of  merchandise 
in  a  house  for  sale,  but  whose  principal  busi- 
ness is  the  selling  of  liquor  which  he  allows 
to  be  drunk  on  his  premises,  but  outside  of  the 
building,  is  not  a  merchant  within  the  mean- 
ing of  the  Kentucky  statutes  allowing  mer- 
chants to  retail  liquor  in  their  stores,  provided 
it  is  not  sold  to  be  drunk  in  their  stores  or 
in  a  smaller  quantity  than  one  quart.  Com. 
v.  McGeorge,  9  B.  M'on.  (Ky.)  3. 

A  wholesale  liquor  dealer  is  a  merchant. 
Kelly  v.  Dwyer,  7  Lea  (Tenn.)  183. 

Liveryman. —  In  ///  re  Odell,  17  Nat.  Bankr. 
Reg.  73,  a  man  engaged  in  the  livery  business 
was  held  to  be  a  merchant  within  the  meaning 
of  a  bankruptcy  act  where  he  was  also  engaged 
in  the  business  of  buying  and  selling  horses 


gore,  72  Me.  489. 

Live  Stock,  Cattle,  Horses,  Etc. —  In  Jewell  v. 
Sumner  Tp.,  (Iowa  1901)  84  N.  W.  Rep.  975, 
it  was  said:  "  The  terms  merchandise,  mer- 
chant, and  'stock'  have  very  well-defined 
meanings.  The  former  conveys  the  idea  of 
personalty  used  by  merchants  in  the  course  of 
trade,  and  horses,  cattle,  and  sheep,  etc.,  are 
not  usually  included,  although  of  course  they 
may  be.  The  last  word  generally  compre- 
hends articles  accumulated  in  a  business  or 
calling  for  use  and  disposal  in  its  regular  pros- 
ecution. To  speak  of  sheep  purchased  for 
feeding  as  merchandise,  and  of  a  flock  as  the 
stock  of  a  merchant ,  would  not  be  giving  the 
words  used  their  ordinary  significance." 

In  construing  the  word  merchandise,  as  used 
in  an  Act  of  Congress  of  1821,  providing  that 
any  person  coming  into  the  United  States  from 
an  adjacent  foreign  territory  with  merchan- 
dise subject  to  duty  must  deliver  at  the  office 
of  the  collector  of  customs  a  manifest  of  such 
merchandise,  the  court  held  that  a  horse 
brought  from  an  adjacent  foreign  territory  into 
the  United  States  for  the  purpose  of  sale  or  of 
being  kept  either  for  use  or  sale,  horses  being 
subject  to  duty,  was  within  the  sense  and  ob- 
ject of  the  act.  But  a  horse  brought  in  not  for 
any  such  purpose,  but  as  a  mere  instrument 
of  conveyance  in  the  prosecution  of  a  tem- 
porary journey  on  business  or  a  visit,  was  not 
brought  in  as  merchandise,  and  was  therefore 
not  within  the  purview  of  the  act.  U.  S.  v. 
One  Sorrel  Horse,  22  Vt.  655.  See  also  The 
Garden  City,  26  Fed.  Rep.  766.  And  see  gen- 
erally the  title  Revenue  Laws. 

Same  —  Stallion.  —  It  has  been  held  that  a 
stallion  owned  by  partners  who  were  engaged 
in  the  business  of  stock  raising,  and  kept  for 
breeding  purposes,  is  not  merchandise  within 
the  meaning  of  the  California  statute  (Civ. 
Code  Cal.,  £  2430,  subdiv.  3),  providing  that  a 
partner  has  no  authority  to  dispose  of  the 
whole  partnership  property  at  once  unless  such 
property  consists  entirely  of  merchandise. 
Myers  v.  Moulton,  71  Cal.  498. 

Same  —  Marine  Insurance.  —  See  the  title 
Marine  Insurance,  vol.  19.  p.  959. 

Lumber  Dealer.  —  In  Campbell  v.  Anthony, 
40  Kan.  652,  it  was  held  that  a  lumber  dealer 
was  a  merchant  within  an  act  authorizing 
cities  to  levy  license  taxes  on  merchant  and 
retailers.  See  also  Mitchell -•  Plover,  53  Wis. 
550. 

Lumberman.  —  It  has  been  held  that  a  lum- 
berman is  not  a  merchant  within  a  lax  statute. 
Washburn  v.  Oshkosh,  60  Wis.  453;  Sanford 
v.  Spencer,  62  Wis.  230. 

Mail  Matter.  —  The  term  merchandise,  as 
used  in  Rev.  Stat.  U.  S.,  §  30S2,  providing  for 
the  forfeiture  of  merchandise  unlawfully  im- 
ported, is  not  limited  to  merchandise  sent  or 
received  for  sale,  but  includes  any  merchan- 
dise even  though  intended  as  a  gift  from  the 
sender  to  the  receiver.  Von  Cotzhausen  v. 
Nazro,  11  Biss.  (U.  S.)  44. 

Manufacturer  and  Merchant  Distinguished.  — 
One  who  buys  goods  to  teduce  ihem  by  his 
own  act  or  industry  into  other  forms  is  an 
artificer  or  manufacturer,  and  not  a  merchant, 
Josselvn  v.  Parson,  L.  R.  7  Exch.  129;  Lans- 
dale  v.  Brashear,  3  T.  B.  Mon.  (Ky.)  330;  State 
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v.  West,  34  Mo.  424;  Norris  v.  Com.,  27  Pa.  St. 
494;  Com.  v.  Campbell,  33  Pa.  St..  380.  And 
see  the  examples  set  out  throughout  this  note. 

In  Woodman  v.  American  Print  Works,  6  R. 
I.  470,  it  was  held  that  a  Massachusetts  manu- 
facturing corporation  which  had  hired  by  parol 
lease  print  works  in  Rhode  Island  was  not 
taxable,  in  the  town  where  the  works  were 
situated  for  its  cotton  cloth  there  in  process  of 
being  printed  and  prepared  for  market,  such 
cloth  not  being  merchandise  or  "  stock  in 
trade." 

In  Slate  v.  Richeson,  45  Mo.  575,  it  was  held 
(hat  one  who  manufactured  and  supplied  goods 
to  the  previous  orders  of  his  customers  alone, 
although  he  kept  on  hand,  but  not  for  sale,  the 
materials  from  which  the  man ufactured  arti- 
cles were  produced,  was  not  a  merchant  within 
a  license  act. 

So  in  Slate  v.  West,  34  Mo.  424,  it  was  held 
that  a  tailor  who  kept  cloth  on  hand  from 
which  to  mike  clothing  for  the  personal  use  of 
his  customers  only,  and  not  for  sale,  was  not 
a  merchant. 

But  in  State  v.  Whittaker,  33  Mo.  457,  it  was 
held  that  it  does  not  matter  whether  a  person 
buys  and  sells  as  merchants  ordinarily  do,  or 
manufactures  and  sells;  if  he  deals  in  the  sell- 
ing, he  is  a  merchant  within  a  license  act. 
See  also  Manufacture,  vol.  19,  p.  926. 

Same  —  Merchant  Exporter.  —  See  Camelo  v. 
Britten,  4  B.  &  Aid.  184,  6  E.  C.  L.  442. 

Member  of  Firm  —  Chinese  Exclusion  Act.  (See 
also  the  title  Chinese  Exclusion  Acts,  vol.  5, 
p.  1103.)  —  A  member  of  a  firm  engaged  in 
buying  and  selling  merchandise  at  the  main 
place  of  business,  who  was  sent  out  by  the  firm 
to  take  charge  of  a  branch  house  in  which  the 
firm  owned  a  one-half  interest,  was  held  to  be 
a  merchant  and  not  a  laborer  within  the 
Chinese  Exclusion  Act.  In  re  Chu  Poy,  81 
Fed.  Rep.  828. 

So  it  has  been  held  that  a  member  of  a  firm 
was  a  merchant,  within  this  pro  vision,  although 
his  name  did  not  appear  in  the  firm  name. 
U.  S.  v.  Wong  Ah  Gah,  94  Fed.  Rep.  832. 

Miller  — ■  Dealer  in  Merchandise.  —  See  Deal  — 
Dealer,  vol.  8,  p.  849. 

Mining  Company.  —  In  In  re  Elk  Park  Min., 
etc.,  Co.,  iot  Fed.  Rep.  422,  it  was  held  that  a 
mining  company  was  not  a  company  engaged 
in  a  mercantile  pursuit,  within  a  bankruptcy 
act.  To  the  sams  effect  see  In  re  Rollins 
Gold,  etc.,  Min.  Co.,  102  Fed.  Rep.  983;  Com. 
v.  Natural  Gas  Co.,  32  Pittsb.  Leg.  J.  (Pa.) 
310. 

Officers  and    Stockholders   in   Corporation.  — 

Where  the  members  of  a  firm  which  became 
bankrupt  had  been,  as  large  stockholders,  con- 
nected with,  and  the  principal  officers  of,  a 
manufacturing  corporation  not  in  bankruptcy, 
it  was  held  that  such  connection  did  not  of 
itself  constitute  the  bankrupts  merchants  or 
tradesmen;  and  that  although  outside  of  the 
business  of  the  corporation  they  borrowed 
largely,  and  owned  a  farm  and  carried  on 
business  in  connection  therewith,  since  they 
did  not  carry  on  any  business  of  merchandis- 
ing, or  hold  themselves  out  to  the  community 
as  merchants,  they  were  not  merchants  or 
tradesmen  within  the  meaning  of  the  law,  and 
their  failure  to  keep  "  proper  books  of  ac- 
count "  was  not  ground  for  refusing  to  dis- 


charge in  bankruptcy.  Re  Stickney,  5  Dill. 
(U.  S.)  9r. 

Partnership,  —  See  supra,  this  note,  Member 
of  Firm. 

The  Principal  of  a  Boarding  School  who  pro- 
vides the  students  with  clothes  and  books  is 
not  a  merchant.  State  v.  Smith,  5  Humph. 
(Tenn.)  394. 

Eailroad  Ties,  Telegraph  Poles,  Etc. —  In  Torrey 
v.  Shawano  County,  79  Wis.  152,  it  was  held 
that  railroad  ties,  telegraph  poles,  and  posts, 
kept  for  sale,  were  merchants'  goods,  wares, 
and  commodities  within  a  tax  statute.  As  to 
the  phrase  "  goods,  wares,  merchandise,  and 
commodities,"  under  a  navigation  act  (7  Geo. 
III.,  c.  96),  see  Fisher  v.  Lee,  12  Ad.  &  El. 
622,  40  E.  C.  L.  136. 

Eestaurant.  —  In  Garretson  v.  Merchants" 
etc.,  Ins.  Co.,  81  Iowa  729,  it  was  said:  "  The 
permission  to  use  the  building  for  '  any  mer- 
cantile purpose,'  granted  pursuant  to  plain- 
tiff's application,  does  not  authorize  the  use 
for  a  restaurant,  which  is  not  a  mercantile 
purpose. " 

That  a  restaurant  keeper  is  not  a  merchant 
under  the  Chinese  Exclusion  Act,  see  Mar 
Bing  Guey  v.  U.  S.,  97  Fed.  Rep.  578,  and  the 
title  Chinese  Exclusion  Acts,  vol.  5,  p.  1103. 

Saloon  Keeper.  —  In  Matter  of  Sherwood,  9 
Ben.  (U.  S.)  66,  17  Nat.  Bankr.  Reg.  112,  21 
Fed.  Cas.  No.  12,773,  a  saloon  keeper  was  held 
to  be  a  merchant  within  a  bankruptcy  statute. 

Sanatorium.  —  In  I71  re  San  Gabriel  Sana- 
torium Co.,  95  Fed.  Rep.  273,  which  case  arose 
upon  the  construction  of  a  United  Stales  bank- 
ruptcy statute,  it  was  held  that  a  corporation 
which  conducted  for  profit  a  ptivate  sanatorium 
for  consumptives,  treating  its  patients  at  a 
private  hotel,  chiefly  by  the  inhalation  of  an 
antiseptic  vapor  chemically  prepared  on  the 
premises,  was  a  corporation  engaged  princi- 
pally in  trading  or  mercantile  pursuits,  though 
not  a  manufacturing  corporation.  But  this 
case  was  criticised  in  In  re  Elk  Park  Min., 
etc.,  Co.,  101  Fed.  Rep.  422. 

Slaves.  —  In  U.  S.  v.  The  Schooner  Amistad, 
15  Pet.  (U.  S.)  518,  it  was  held  that  the  term 
merchandise,  in  the  treaty  of  1821  between 
the  United  States  and  Spain,  would  have  in- 
cluded negro  slaves  if  they  had  been  at  the  time 
lawfully  held  as  slaves  under  the  Spanish 
laws  and  recognized  by  those  laws  as  property 
capable  of  being  lawfully  bought  and  sold. 

A  Superintendent  and  Treasurer  of  a  steamboat 
corporation  who  received  and  disbursed  the 
money  earned  by  the  steamboat  has  been  held 
not  to  be  a  merchant  or  tradesman  within  the 
meaning  of  a  bankruptcy  act  and  therefore 
not  subject  to  the  penalties  of  the  act.  In  re 
Merritt,  7  Fed.  Rep.  853. 

Tailor.  —  See  supra,  this  note,  Manufacturer 
and  Merchant  Distinguished. 

Teamster.  —  In  In  re  Kimball,  7  Fed.  Rep. 
462,  it  was  held  that  a  teamster  was  not  a  mer- 
chant within  a  bankruptcy  act,  although  he 
bought  and  sold  hay  and  straw  for  the  pur- 
pose of  keeping  his  team  from  standing  idle. 

A  Theatrical  Manager  was  held  not  to  be  a 
merchant  within  a  bankruptcy  act,  although 
he  bought  for  his  troupe,  and  occasionally  sold, 
costumes  and  machinery.  In  re  Duff,  4  Fed. 
Rep.  519. 

Trade  Name  —  Merchant —  Merchants.  —  See 
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MEECHANTABLE.  (See  also  the  titles  Implied  Warranties,  vol.  15,  p. 
1229:  Warranty.)  —  "Merchantable"  is  defined  to  mean  fit  for  market,  such 
as  usually  is  sold  in  market,  or  such  as  will  bring  the  ordinary  price ;  as,  mer- 
chantable wheat  or  timber.1 


Merchant  Banking  Co.  v.  Merchants'  Joint 
Slock  Bank,  9  Ch.  D.  565.  And  see  the  title 
Trademarks, 

Tradesman.  —  In  In  re  Cote,  2  Lowell  (U.  S.) 
377,  the  court  said  of  the  term  "  tradesman," 
as  used  in  a  bankruptcy  act:  "  The  meaning 
of  '  iradesman'  is,  I  think,  substantially  the 
same  as  '  shopkeeper; '  merchant,  in  this  con- 
nection, contrasts  with  '  tradesman  '  as  the 
greater  with  the  less,  and  not  vice  versa."  See 
also  Tradesman. 

Vehicles.  — In  Wynne  v.  Eastman,  105  Ga.  614, 
in  construing  an  ordinance  imposing  a  tax  upon 
merchandise,  the  court  said:  "Carriages, 
wagons,  and  other  vehicles  are  embraced 
wi'.hin  the  ordinary  meaning  of  the  term  mer- 
chandise, as  well  as  within  the  meaning  of  the 
term  as  it  is  defined  in  this  ordinance,  that  is, 
'  a  varied  stock  of  goods;  '  and  the  plaintiff  in 
error,  after  paying  the  license  imposed  upon 
the  sale  of  general  merchandise,  was  entitled 
to  sell  carriages,  wagons,  and  other  vehicles 
without  paying  an  additional  tax."  See  also 
the  title  Marine  Insurance,  vol.  19,  p.  959, 
note  17. 

Water  Company. —  In  In  re  New  York,  etc.. 
Water  Co.,  g3  Fed.  Rep.  711,  affirmed  (C.  C.  A.) 
102  Fed.  Rep.  1004,  it  was  held  that  a  water 
company  engaged  in  supplying  water  to  a 
municipal  corporation  and  to  private  cilizens 
fot  fixed  rentals  was  not  engaged  principally  in 
trading  or  mercantile  pursuits,  as  that  term 
was  used  in  a  bankruptcy  statute. 

1.  Merchantable  —  First  and  Second  Class.  — 
Riggs  v.  Armstrong,  23  W.  Va.  773,  in  which 
case  the  court  said :  "It  therefore  seems  to  me, 
whether  we  take  the  evidence  or  the  dictionary 
as  our  guide,  the  term  merchantable  includes 
both  first  and  second  class  oil-barrel  staves, 
and  that  all  such  were  embraced  by  the  terms 
used  in  the  said  trust  deed." 

Various  Terms  Used  to  Define  Word.  —  In  War- 
ner v.  Arctic  Ice  Co.,  74  Me.  478,  it  was  said: 
"  Various  terms  are  used  in  the  cases  cited 
to  define  the  word  merchantable  in  the  sense 
in  which  it  is  to  be  applied  in  such  cases  — 
'ordinary  quality,'  'marketable  quality,  bring- 
ing the  average  price,"  '  at  least  of  medium 
quality  or  goodness,'  'good,  lawful  merchan- 
dise of  suitable  quality,'  '  good  and  sufficient 
in  its  kind,'  '  free  from  any  remarkable 
defect.'  " 

Fairly  Pass  in  Market  —  Fit  for  Ordinary  Uses. 

—  In  an  action  for  refusing  to  accept  a 
lot  of  ice  containing  several  hundred  cubic 
feet,  which  by  the  terms  of  the  contract  of 
sale  was  to  be  merchantable,  the  court  charged 
the  jury  that  the  plaintiff  could  not  recover 
unless  it  appeared  that  the  ice  as  a  lot  was  of 
merchantable  quality,  "  fit  for  the  ordinary 
uses  to  which  ice  is  put,"  and  such  as  would 
"  fairly  pass  in  market."  It  was  held  that  in 
refusing  to  charge  that  every  part  of  the  ice 
should  be  merchantable,  the  court  did  not  err. 
Cullen  v.  Bimm,  37  Ohio  St  240.  See  also 
Walton  v.  Black,  5  Houst.  (Del.)  151. 

Vendible  —  Medium  Quality.  —  Where  parties 


bargain  for  a  merchantable  commodity,  the 
contract  carries  an  obligation  on  the  part  of 
the  vendor  that  the  article  to  be  delivered 
shall  be  at  least  salable;  at  least  of  medium 
quality  or  goodness.  Hamilton  v.  Ganyard, 
3  Keyes  (N.  Y.)  46. 

Expert  Testimony.  —  In  Pacific  Coast  Elevator 
Co.  v.  Bravinder,  14  Wash.  315,  it  was  held 
that  the  question  whether  whe'at  was  or  was 
not  merchantable  was  to  be  determined  by  ex- 
pert testimony  and  not  by  the  inspection  of 
the  jury.  See  generally  the  title  Expert  and 
Opinion  Evidence,  vol.  12,  p.  414. 

Parol  Evidence  —  Local  Meaning.  —  In  Pacific 
Coast  Elevator  Co.  v.  Bravinder,  14  Wash. 
321,  it  was  said:  "The  plaintiff  claims  that 
the  word  »icrc/i«iif«ti/e  has  a  fixed  legal  mean- 
ing, and  is  used  in  mercantile  contracts  for  ihe 
purpose  of  denoting  the  salableness  of  goc 
and  that  it  signifies  ordinary. quality  or  me- 
dium quality  of  goodness,  salability,  etc.,  and 
for  that  reason  the  jury  were  competent  to 
judge  from  the  samples  as  to  whether  the 
wheat  was  of  the  required  quality."  The 
court,  while  admitting  that  this  was  the  gen- 
eral meaning  of  the  term,  permitted  parol  evi- 
dence to  show  that  the  word  had  a  local  mean- 
ing.   See  also  the  title  Parol  Evidence. 

Where  a  contract  was  for  the  delivery  of  a 
certain  amount  of  merchantable  wheat,  it  was 
held  that  Ihe  word  merchantable  would  be 
presumed  to  have  been  used  by  the  parties 
with  reference  to  its  local  meaning,  if  it  could 
be  shown  that  it  had  a  technical  local  meaning. 
Pacific  Coast  Elevator  Co.  v.  Bravinder,  14 
Wash.  315. 

Word  Defined  in  Contract.  —  Where,  by  a  con- 
tract in  which  the  term  merchantable  is  used, 
the  word  merchantable  is  defined,  its  meaning 
as  so  defined,  and  not  its  ordinary  meaning, 
musi  be  given  to  it.  Genet  v.  Delaware,  etc., 
Canal  Co.,  163  N.  Y.  173. 

Merchantable  Cattle.  —  Where  a  contract  stip- 
ulated for  the  delivery  of  "  good  merchant- 
able cattle,"  it  was  held  that  this  term  in  the 
contract  must  be  interpreted  as  if  it  read 
"good  and  merchantable  cattle,"  and  that 
cattle  which  were  infected  writh  a  disease, 
though  it  was  not  discoverable  by  the  ruyer 
upon  inspection,  were  not  "  good  and  mer- 
chantable cattle."  Parks  v.  O'Connor,  70 
Tex.  390. 

Merchantable  Glass.  —  See  King  v.  Nelson, 
36  Iowa  512. 

Merchantable  Hay. — ■  R.  agreed  to  pay  for  a 
quantity  of  hay,  provided  L.  should  pronounce 
it  merchantable;  and  L.  pronounced  it  "a  fair 
lot,  say  merchantable,  although  not  quite  so 
good  as  I  expected;  *  *  *  the  outside  of 
the  bundles  damaged  some  by  the  weather." 
It  was  held  ihal  R.  was  not  bound.  Crane  v. 
Roberts  5  Me.  419.  See  also  Fitch  v.  Carpen- 
ter, 43  Barb.  (N.  Y.)  40. 

Same  —  Edible.  —  In  Wood's  Case,  11  Ct.  CI. 
6S5,  in  construing  a  contract  to  furnish  a  cer- 
tain quantity  of  good  merchantable  hay,  the 
court  said:    "  The  word  merchantable  means 
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MERCHANT  APPRAISER.  —  Sec  note  I. 

MERCHANTS'  ACCOUNTS.  —  See  the  title  LIMITATION  OF  ACTIONS,  vol. 
19,  p.  276. 

MERCHANT  SEAMEN.  —  See  note  2. 

MERCHANT'S  RISK.  (See  also  the  titles  GENERAL  AVERAGE,  vol.  14, 
p.  952  ;  Jettison,  vol.  17,  p.  610.)  —  Goods  carried  "  at  merchant's  risk  "  and 
properly  jettisoned  give  rise  to  a  claim  by  the  charterers  for  a  general  average 
contribution.3 

MERCURIAL.  —  See  note  4. 

MERE.  —  See  note  5. 

MERE  ACCOUNT.  —  See  note  6. 

MERELY.  —  See  note  7. 


generally  vendible  in  market;  and  merchan- 
dise is  so  vendible  because  of  its  fitness  to 
serve  its  proper  purpose,  and  therefore,  when  it 
is  applied  to  forage,  merchantable  means  gen- 
erally edible.  And  the  purpose  of  the  contract 
so  construes  it  between  the  parties." 

Merchantable  Logs.  —  See  Tenny  v.  Mulva- 
ney,  8  Oregon  513,  9  Oregon  405. 

Merchantable  Wood.  —  In  Blake  v.  Hedges,  14 
Ind.  568,  the  following  instruction  was  sus- 
tained: "  The  term  '  good  •merchantable  wood  ' 
only  means  that  the  whole  lot  of  wood  taken 
together  should  be  such  as  is  generally  sold 
in  the  market,  and  not  that  every  stick  should 
be  of  the  bsst  quality." 

1.  Merchant  Appraiser  —  Revenue  Laws.  —  See 
Rev.  Stat.  U.  S.,  $  2930;  Rev.  Stat.  U.  S., 
Supp.  (1874-1891),  p.  755,  §  29;  Auffmordt  v. 
Hedden,  137  U.  S.  325.  See  also  the  title 
Revenue  Laws. 

2.  Merchant  Seamen.  (See  also  the  title  Sea- 
mi  :.)  —  Tn  U.  S.  v.  Sullivan,  43  Fed.  Rep.  £04, 
it  was  said:  "  Merchant  seamen  are  simply 
seamen  in  private  vessels,  as  distinguished 
from  seamen  in  the  navy  or  public  vessels. 
The  seamen  employed  on  private  vessels  of 
all  nations  are  merchant  seamen,  and  literally 
included  in  this  phrase." 

3.  Burton  v.  English,  12  Q.  B.  D.  218. 

4.  Mercurial  Preparation.  —  In  Boving  v.  Law- 
rence, 1  Blatchf.  (U.  S.)  607,  it  was  held  that 
vermilion,  although  chemically  speaking  a 
mercurial  preparation,  was  not  subject  to  duty 
as  such,  it  being  specifically  named  in  the  act. 
See  also  the  title  Revenhe  Laws. 

5.  Mere.  —  In  a  homicide  case  the  court,  in 
charging,  at  the  request  of  the  defendant's 
counsel,  that  the  jury  might  find  the  defendant 
guilty  of  assault  and  battery  if  the  facts  war- 
ranted such  finding,  used  the  word  mere  be- 
fore "assault  and  battery."  It  was  held  that 
this  was  not  an  expression  of  opinion  by  the 
court,  as  mere  was  used  in  the  sense  of 
"  only."    Marshall  v.  State,  74  Ga.  26. 

Mere  Glimmering  of  Reason  —  Mental  Capacity. 
—  See  Potts  v.  House,  6  Ga.  324;  Terry  v. 
BuHRngton,  11  Ga.  345. 

6.  Mere  Account.  —  In  Browne  v.  Emerson, 
17  C.  B.  361,  84  E.  C.  L.  361,  it  was  held  that 
the  English  Common-law  Procedure  Act,  1854, 
§  3,  providing  for  a  reference  to  arbitrators 
where  the  matter  in  dispute  should  consist 
"  wholly  or  in  part  of  matters  of  mere  account," 
meant  that  "  where  the  matter  in  dispute  con- 
sists, either  wholly  or  in  part,  of  matters  of 
mere  account,  the  compulsory  reference  may 


be  either  of  the  whole  matter  in  dispute  or  ot 
part  only  of  the  matter  in  dispute,  as  the  court 
or  judge  may  think  fit."  But  in  Clow  v.  Har- 
per, 3  Ex.  D.  198,  Cockburn,  C.  J.,  held  tha' 
when  the  matter  in  dispute  involves  mere  mat- 
ter of  account,  then  it  is  competent  to  the  court 
to  send  the  whole  matter  for  the  decision  of 
the  arbitrator;  but  when  it  is  only  in  part  a 
matter  of  account,  and  quoad  the  rest  a  mattei 
of  fact  or  law,  the  latter  part  is  not  a  proper 
subject  of  the  order,  but  the  order  must  be 
limited  to  the  questions  of  account.  Compart 
Imhof  v,  Sutton,  L.  R.  2  C.  P.  406;  Birming- 
ham, etc..  Gas  Co.  v.  Ratcliff,  L.  R.  6  Exch. 
224. 

An  action  for  dilapidations  or  for  breach  of 
covenant  to  repair  is  one  of  mere  account 
where  only  the  quantum  is  in  dispute.  Cum- 
mins v.  Birkett,  27  L.  J.  Exch.  216,  3  H,  &  N. 
156;  Angell  v.  Felgate,  31  L.  J.  Exch.  41,  7  H. 
&  N.  396.  Otherwise  if  the  liability  is  dis- 
puted.   Clow  v.  Harper,  3  Ex.  D.  198. 

See  further  upon  the  construction  of  this 
term,  Knight  v.  Coales,  19  Q.  B.  D.  302;  Ward 
v.  Pilley,  5  Q.  B.  D.  427;  Hurlbatt  v.  Barnett, 
(1893)  1  Q.  B.  77. 

As  to  reluctance  to  limit  the  judge's  discre- 
tion in  making  the  order,  see  Sheard  v.  Lea- 
royd,  2  Times  Rep.  632.  See  generally  the 
title  Referees  and  References. 

7.  Merely.  —  In  an  action  to  recover  damages 
from  a  town  on  account  of  an  accident  caused 
by  a  traveler's  horses  becoming  frightened  at 
an  object  lying  at  the  side  of  the  highway,  the 
jury  was  instructed  that  "  an  object  existing 
within  the  limits  of  the  highway,  but  leaving 
the  traveled  path  unobstructed,  so  that  the 
traveler  is  safe  from  collision  with  it,  is  not 
an  insufficiency  in  the  way  merely  because  it 
exposes  the  traveler's  horse  to  become  fright- 
ened at  the  sight  of  it,  and  the  town  in  such 
case  would  not  be  liable."  It  was  held  that 
the  instruction  was  objectionable,  that  the 
word  merely,  as  used  in  it,  did  not  relate  to 
the  degree  of  the  tendency  of  the  object  to 
produce  fright,  as  though  the  court  had  told 
the  jury  that  an  object  was  not  necessarily  a 
deficiency  in  the  road  because  it  was  barely 
possible  that  a  horse  might  be  frightened; 
but  the  word  merely  was  used  to  distinguish 
between  the  liability  to  frighten  horses  and 
other  modes  of  causing  injury.  Foshay  v. 
Glen  Haven,  25  Wis.  288. 

Only  and  Merely.  —  In  Com.  v.  Lewis,  140  Pa. 
St.  564,  the  court  said'  "  It  was  urged,  how- 
ever, that  the  conviction  was  not  warranted  by 
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the  Act  of  May  19,  1887,  P.  L.  128,  which  pro- 
vides that  the  jury  may  acquit  of  the  charge 
of  rape  in  such  cases  as  this,  and  convict  '  of 
the  fornication  only.'  We  do  not  understand 
that  the  legislature  intended  by  the  use  of  the 
word  '  only  '  to  prohibit,  on  an  indictment  for 
rape,  a  conviction  of  a  constituent  offense  in- 
volved within  it.  All  that  it  means  is  that 
there  may  be  an  acquittal  of  the  rape  and  a 
conviction  for  the  fornication.  It  is  as  if  the 
legislature  had  said  the  defendant  may  be  con- 
victed of  the  fornicalion  merely." 

Application  for  Patent.  —  In  an  action  for  in- 
fringement of  patent  the  defendants'  argument 
proceeded  as  follows:  "  The  claim  was  first 
presented  to  the  Patent  Office  in  the  following 
form:  'The  combination,  substantially  as 
hereinbefore  described,  of  a  hook  needle,  a 
thread  arm,  and  a  thread  eye  vibrated  by 
mechanism  which  causes  said  eye  to  first  de- 
liver thread  to  said  aim,  and  then  to  the 
needle.'  This  language  was  broad  enough  to 
include  the  prior  inventions  covered  by  the 
patent  to  Turner  and  Craig,  No  116,893,  and 
the  earlier  patent  to  Campbell,  No.  231,954. 
The  claim  was  therefore  invalid,  and  was  re- 
jected. Thereupon  the  applicant  amended  his 
claim  to  a  form  which,  defendant  contends, 
apart  from  an  immaterial  word  or  two  to  im- 
prove the  English,  is  the  same  as  original 
claim  23  except  that  he  added  the  words, 
*  *  *  '  and  also  causes  the  arm  to  merely 
retain  and  release  the  thread  delivered  to 
it  by  the  eye,  whereby  said  arm  is  prevented 
from  abrading  the  thread,  as  set  forth;'  that 
consequently  the  sole  point  of  distinction  is 
that  described  by  the  words  added  in  amend- 
ment, namely,  a  thread  arm  that  merely  re- 
tains and  releases  the  thread,  etc."  The  court 
said:  "  The  defendant  insists  that  its  thread 
arm  does  not  merely  retain  and  release  the 
thread,  and  therefore  is  not  within  the  terms 
of  the  nineteenth  cla;m.  The  word  merely, 
however,  must  be  given  a  reasonable  interpre- 
tation, according  to  the  subject-matter  relative 
to  which  it  was  employed.  The  primary  pur- 
pose of  the  inventor  was  not  to  produce  a 
thread  arm  tnat  merely  retained  and  released 
the  thread;  it  was  to  avoid  old  defects  by  a 
new  combination.  So  far  as  this  new  com- 
bination is  concerned,  a  stationary  arm  and  an 


arm  with  a  retreating  movement,  or  a  move- 
ment not  opposed  to  the  eye,  are  substantially 
the  same.  The  word  merely  was  used  to  in- 
dicate the  exclusion  of  the  old  opposing  move- 
ment of  the  arm,  and  the  location  of  the  arm 
upon  one  side  of  the  needle.  This  clearly  ap- 
pears from  the  specification.  To  put  upon  the 
word  merely  a  signification  that  would  make 
movements  of  the  thread  arm,  in  no  way 
affecting  the  value  of  the  new  mode  of  opera- 
tion, essential  features  in  a  case  of  infringe- 
ment, would  defeat  the  manifest  intention  of 
the  inventor,  and  nullify  a  valuable  invention 
by  a  misinterpretation  of  the  language  em- 
ployed to  describe  it.  The  thread-drawing 
movement  of  the  defendant's  thread  arm  is,  in 
my  opinion,  merely  an  additional  movement 
given  to  one  of  the  parts  of  complainant's 
machine,  and  is  not  a  movement  of  the  kind 
intended  to  be  excluded  by  the  inventor  by  the 
use  of  the  word  merely,  in  the  nineteenth 
claim.  The  differences  between  the  machines 
of  complainant  and  defendant  I  find  to  be 
in  immaterial  features."  Campbell  Mach. 
Co.  v.  Eppler  Welt  Mach.  Co.,  83  Fed.  Rsp. 
208. 

Possession  of  Land  —  Merely  by  Reason  of  Hav- 
ing Made  an  Entry  Thereon.  —  A  statute  enacted 
that  no  person  should  be  deemed  to  have  been 
in  the  possession  of  any  land,  within  the 
meaning:  of  the  act,  merely  by  reason  of  hav- 
ing made  an  entry  thereon.  In  construing 
this  statute  the  court  said :  "  But  this  evidently 
applies  to  a  mere  entry,  as  for  the  purpose  of 
avoiding  a  fine,  which  may  be  made  by  step- 
ping on  any  corner  of  the  land  in  the  night- 
time and  pronouncing  a  few  words,  without 
any  attempt  or  intention  or  wish  to  take  pos- 
session. In  the  present  case,  possession  was 
actually  taken  by  the  overseers  animo  possi- 
deiuli,  and  whether  possession  was  retained  by 
them  an  hour  or  a  week  must  for  this  purpose 
be  immaterial."  Randall  v.  Stevens,  2  El.  & 
Bl.  652,  75  E.  C.  L.  652. 

1.  Merged  Eights.  —  In  Strout  v.  Natoma 
Water,  etc.,  Co.,  9  Cal.  80,  it  was  said: 
'  "  Rights  are  said  to  be  merged,'  says  Bou- 
vier,  '  when  the  same  person  who  is  bound  to 
pay  is  also  entitled  to  receive.  This  is  more 
properly  called  a  confusion  of  rights,  or 
extinguishment.'  " 
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CROSS-REFERENCES. 

As  to  Merger  of  Estates,  sec  the  titles  LANDLORD  AND  TENANT,  vol.  18, 
p.  149;   MORTGAGES,  post;  VENDOR  AND  PURCHASER;  and 
.  other  special  titles. 

Merger  of  Contracts,  see  the  titles  NOVATION;  PAROL  EVIDENCE; 

PAYMENT;  WAIVER. 
Merger  of  Judgments,  see  the  titles  ESTOP P EL,  vol.  11,  p.  385;  FOREIGN 

JUDGMENTS,  vol.  13,  p.  974;  RES  JUDICATA. 
Merger  in  Criminal  Law,  sie  the  title  JEOPARDY,  vol.  17,  p.  580;  and 

in  10  Encyc.   of  Pl.   and  Pr.   p.   344,  the  title  INDICTMENTS, 

INFORMATIONS,  AND  COMPLAINTS. 
Merger  of  Corporations,  see  in  this  work  the  title  CONSOLIDA  TION  OF 

CORPORA  TIONS,  vol.  6,  p.  800. 
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I.  DEFINITION.  —  Merger  may  be  defined  as  the  absorption  of  one  right  or 
liability  into  another  of  higher  legal  degree,  which  takes  place  by  operation  of 
law  where  the  two  rights  or  liabilities  coincide  in  the  same  person  at  the  same 
time.1  This  is  the  most  comprehensive  definition  of  merger,  and  brings 
together  many  subjects  but  slightly  connected  with  one  another.2  The  word 
"  merger"  is  primarily  applied  to  estates  in  land,  contracts,  judgments,  torts 
and  crimes,  and  these  topics  will  accordingly  form  the  main  subdivisions  of 
this  title.  In  many  cases  the  word  is  applied  to  what  may  be  more  correctly 
termed  waiver,  for  instance  where  a  lien  is  lost  by  taking  other  security,  and 
these  topics  will  be  found  treated  under  other  titles.3 

II.  Merger  of  Estates  —  1.  In  General.  — At  Law  the  rule  is  that  where  a 
greater  estate  and  a  lesser  coincide  and  meet  in  one  and  the  same  person  in 
the  same  right,  without  any  intermediate  vested  estate,  the  less  is  imme- 
diately annihilated,  or,  in  law  phrase,  is  said  to  be  merged,  that  is  sunk  or 
drowned,  in  the  greater;  and  the  same  rule  applies  to  the  union  of  a  legal 
estate  with  an  equitable  estate  or  interest,  the  latter  being  thereupon 
extinguished.4  After  merger  the  greater  estate,  still  subsisting,  continues  of 
precisely  the  same  quality  and  extent  of  ownership  as  before,5  while  the  lesser 


1.  Definition.  —  See  Abbott's  Law  Diet.; 
Sweei's  Law  Diet. 

"Of  Higher  Legal  Degree  "  must  be  understood 
with  reference  to  technical  legal  classification; 
e.g.,  a  freehold  estate  is  of  higher  degree  than 
an  estate  for  years,  a  contract  under  seal  than 
a  parol  contract,  a  felony  ihan  a  misdemeanor. 

"By  Operation  of  Law"  is  the  phrase  used  to 
indicate  that  merger  takes  place  inlep;ndently 
of  the  intention  of  the  parties.  3  Preston  on 
Conveyancing  (3d  ed.)  7,  43  et  stq.;  Price  v. 
M  >alton,  ro  C.  B.  561,  70  E.  C.  L.  561.  While 
this  is  the  legal  rule,  modifications  have  been 
introduced  in  equity,  so  that  as  to  equitable 
estates  intention  is  contro'ling  (see  infra, 
this  title,  Merger  of  Estates  —  In  General);  and 
in  contracts  satisfaction,  frequently  confound- 
ed with  merger,  depends  upon  intention. 
Jones  v.  Johnson,  3  W.  &  S.  (Pa  )  276,  38  Am. 
Dec.  760.  S;e  infra,  this  title,  Merger  of 
Contracts. 

Merger  Is  the  Equivalent  of  Confusion  in  the 

civil  and  Roman  law.  Donk  v.  A'exander, 
117  111.  338.  See  also  Confusion  of  Deb  i  s, 
vol.  6,  p.  591,  and  cases  cited;  La.  Rev.  Civ. 
Code  (1900),  art.  2217;  Villavaso  v.  Their 
Creditors,  48  La.  Ann.  948. 

But  "  confusion  "  was  used  also  in  anoiher 
sense  in  the  civil  law.  S;e  the  title  Confusion 
of  Goods,  vol.  6,  p.  592,  note. 

2.  The  Technical  Doctrine  of  Merger  "  should 
be  confined  to  the  sinking  of  one  estate  in 
another,  or,  at  most,  it  should  embrace  in  addi- 
tion the  extinction  of  an  incorporeal  heredita- 
ment through  the  union  of  its  ownership  with 
that  of  the  land  in,  over,  or  upon  which  it  is 
exercisable."  3  Sharswood  &  Budd's  L.  Cas. 
Am.  Law  Real  Prop.  228. 

3.  See  the  titles  Mechanics'  Liens,  ante, 
p.  255;  Vendors'  Liens. 

Corporations.  —  The  word  "merger"  is  some- 
times applied  to  the  consolidation  of  corpora- 
lions  where  one  corporation  absorbs  the  oiher. 
See  the  title  Consolidation  of  Corporations, 
vol.  6,  p.  Sir. 

Waiver  Like  Equitahle  Merger  Is  Generally  a 
Question  of  Intent.  —  See  the  title  Waiver. 

4.  General  Rule  as  to  Merger  of  Estates.  — 
Goodright  v.  Wells,  2  Dougl.  778;  Eaton  v. 
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Simonds,  14  Pick.  (Mass.)  98;  Quick  v.  Ray- 
mond, 116  Mich.  18;  Atkinson  v.  Angert,  46 
Mo.  515:  James  v.  Morey.  2  Cow.  (N.  V.)  281; 
Michalson  v.  Myrirk,  47  S.  Car.  305;  Mangurd 
v.  Piester,  16  S.  Car.  316;  Boykin  v.  Ancrum, 
28  S.  Car.  486;  Li  tile  v.  Bowen,  76  Va.  724. 
And  see  the  following  subdivisions  of  this 
section. 

The  Reason  of  the  Doctrine  is  sometimes  said 
to  rest  on  the  incompatibility  of  a  person  occu- 
pying two  distinct  relations  towards  one  estate, 
as  expressed  in  the  maxim,  nemo  potest  do/uinus 
et  tenens  or  hares  et  dominus;  sometimes  on 
the  absurdity  of  the  idea  of  two  estates  sub- 
sisting in  the  same  subject-matter  at  ihe  same 
time,  one  of  which  includes  the  other.  4 
Kent's  Com.  99;  3  Preston  Conv.  (3d  ed.)  15. 

Extinction  of  Equitable  on  Union  with  Legal 
Estate.  —  Welsh  v.  Phillips,  54  Ala.  309,  25 
Am.  Rep.  679;  Eaten  v.  Simonds,  14  Pick. 
(Mass.)  98;  Atkinson  v.  Angeri,  46  Mo.  515. 

When  the  Characters  of  Trustee  and  Cestui  Que 
Trust  Unite  in  one  person  the  equitable  interest 
i=  merged.  Wills  v.  Cooper.  25  N.  J.  L.  137. 
And  see  the  title  Trusts  and  Trustees. 

Estates  Ex  Parte  Faterna  and  Ex  Parte  Ma- 
terna  Uniting.  —  Where  a  son  under  his  father's 
will  takes  an  equitable  fee  tail  in  certain  lands 
and  by  descent  from  his  mother  a  legal  fee  in 
the  same  lands,  or  vice  versa,  the  equitable  fee 
is  merged  or  "  absorbed,"  and  on  his  death 
descent  will  be  according  to  his  litle  in  the 
leg-al  estate.  Goodright  v.  Wells,  2  Dougl. 
771;  Brydges  v.  Brydges,  3  Yes.  Jr.  126;  Selby 
v.  Alston.  3  Ves  Jr.  339;  In  re  Douglas  28 
Ch.  D.  327;  Nicholson  v.  Halsey,  1  Johns.  Ch. 
(N.  Y.)4i7- 

A  Legal  Estate  Never  Merges  in  an  Equitable 
One.  —  Litle  On,  3  Cranch  (C .  C.)  419;  Bas- 
sett  v.  O'Brien,  149  Mo.  381;  Peningion  v. 
Coats,  6  Whart.  (Pa.)  2S2. 

5.  Greater  Estate  Not  Enlarged-  —  3  Preston 
Conv.  (3d  ed.)  7;  Johnson  v.  Hines,  61  Md. 
136. 

Where  a  term  for  years  becomes  united  with 
a  conditional  fee  simple,  the  term  is  merged, 
and  if  the  condition  subsequently  happens,  so 
that  the  fee  is  determined,  the  term  being 
utterly  extinct  shall  not  revive.  Anonymous, 
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with  its  characteristics  is  extinct.1 

Partial  Merger.  —  A  merger  to  the  extent  of  the  interests  uniting  takes  place 
where  a  particular  estate  and  an  estate  in  remainder  or  reversion  meet  in  the 
same  person,  one  of  the  estates  being  in  the  whole  property  and  the  other  in 
an  aliquot  part  thereof,  and  it  is' immaterial  which  estate  embraces  the  greater 
portion  of  the  land.3 

The  Conditions  under  Which  Merger  Will  Operate  upon  estates  may  be  stated  thus: 
first,  there  must  be  two  estates  in  the  same  lands  vested  in  one  person  at  the 
same  time;3  second,  the  one  immediately  expectant  on  the  other;1  third,  the 
expectant  estate  must  be,  in  a  legal  sense,  larger  than,  or  at  least  as  large  as, 
the  preceding  estate;5  and  fourth,  it  is  sometimes  said  that  the  estates  must 


Leon.  (pt.  iii.)  6,  pi.  xvii.;  Mounson  v.  West, 
GoulJsb.  92;  Coke  Liu.  218/;. 

1.  Qualities  of  Lesser  Estate  Extinct.  —  Where 
an  estate  for  years  or  for  another's  life  with- 
out impeachment  for  wasle  is  merged  in  an 
estate  for  the  tenant's  own  life,  the  tenant 
becomes  punishable  for  waste,  the  exemption 
being  gone  with  the  lesser  estate  to  which  it 
was  annexed.  Bury  v.  Bokenham,  1  Dyer 
io'v  Bowles'  Case,  11  Coke  83/;. 

2.  Partial  Merger.  —  3  Preston  Con  v.  (3  J  ed.) 
«9 

Illustrations.  —  See  infra,  this  section,  Mer- 
ger ofLife  Estates  —  In  Inheritance. 

Annuities.  —  Where  a  person  who  has  an 
annuity  charged  on  an  entire  estate  acquires 
an  aliquot  part  of  such  estate  in  fee,  the  an- 
nuity is  merged  as  to  such  part.  Jenkins  v. 
Van  Schaak,  3  Paige  (N.  Y.)  242;  Addams  v. 
Heffernan,  9  Watts  (Pa.)  529. 

The  Estate  of  a  Lessee  who  purchases  an 
aliquot  part  of  the  rent  and  reversion  is 
merged  pro  tan  to,  Lansing  v.  Pine,  4  Paige 
(M.  Y.)  639. 

For  Cases  of  Mortgages  illustrating  this  rule, 

see  the  title  Mortgages,  post. 

Estate  Merging  as  to  One  Person,  Not  as  to 
Another.  —  In  Wills  v.  Cooper,  25  N.  J.  L.  137, 
one  of  three  cestuis  que  trustent,  who  each  had 
contingent  interests  in  the  entire  estate,  ac- 
quired the  title  in  fee,  and  it  was  held  that 
there  was  a  merger  so  far  as  the  estates  unit- 
ing in  him  were  the  same,  that  is,  as  to  his 
one-third,  and  that  this  merger  was  not  pre- 
vented by  the  contingent  interests  in  the  other 
cestuis  que  trustent.  Citing  3  Preston  Con  v. 
(3d  ed.)  39,  where  it  is  said:  "  Merger  is 
sometimes  absolute,  sometimes  conditional. 
*  *  *  As  against  one  person  the  estate 
may  be  merged,  while  as  against  another  per- 
son it  may  have  continuance  in  point  of  title. 
This  happens  as  often  as  some  third  person 
has  a  continuing  interesi  under  the  lesser 
estate." 

3.  Two  Estates  in  One  Person  at  the  Same  Time. 

—  3  Preston  Con  v.  (3d  ed.)  50;  Clark  v.  Glos, 
180  111.  565;  Reed  v.  Lalson,  15  Barb.  (N.  Y.)g. 

Illustration  —  Legal  and  Equitable  Estates.  — 
A  husoand,  tenant  by  the  curtesy  initiate  in 
his  wife's  lands,  conveys  his  interest  in  such 
lands  to  trustees  for  the  use  of  his  wife.  The 
wife  now  has  a  reversion  in  fee  and  the  equi- 
table interest  in  the  life  estate.  But  no  merger 
occurs;  for  the  legal  title  to  the  life  estate  is 
in  the  trustees,  while  the  reversion  is  in  the 
wife,  and  so  they  have  never  united  in  one 
person.  An  equitable  estate  is  merged  or  ex- 
tinguished in  the  legal  estate  only  when  the 


characters  of  trustee  and  cestui  que  trust  are 
united  in  the  same  person.  Garland  v.  Pamp- 
lin,  32  Gratt.  (Ya.)  315. 

The  Unity  of  Husband  and  Wife  is  not,  under 
modern  doctrines  as  to  a  married  woman's 
equitable  or  statutory  separate  estate,  such 
that  a  conveyance  of  an  equity  of  redemption 
to  one  and  the  mortgage  to  the  other  creates  a 
merger.  Cooper  v.  Whitney,  3  Hill  (N.  Y.)  95, 
And  see  the  title  Mortgages,  post. 

Under  the  old  common  law  the  rule  was  in 
some  cases  different.    Anonymous,  Leon.  (pt. 

iv.  )  37.  And  see  infra,  this  section,  Merger 
of  Estates  for  Years  —  Estates  Held  in  Differ  t  nt 
Rights. 

An  Intervening  Estate  Not  Vested  as  an  ifiter- 
esse  termini  will  not  prevent  merger.  Logan 

v.  Green,  4  Ired.  Eq.  (39  N.  Car.)  370.  See  the 
title  Landlord  and  Tenant,  vol.  18,  pp.  211, 
354- 

As  to  Intervening  Contingent  Remainders,  see 

the  title  Remaindeus,  etc. 

4.  Second  Estate  Immediately  Expectant  on 
First.  —  An  intervening  vested  estate  prevents 
the  merger.  4  Kent's  Com.  101.  See  Burton 
v.  Barclay,  7  Bing.  745,  20  E.  C.  L.  315. 

It  is  said  that  in  modern  practice  an  inter- 
vening right  will  prevent  a  merger.  3  Shars- 
wood  &  Budd's  L.  Cas.  Am.  Law  Real  Prop. 
229,  citing  cases  of  mortgagor  and  mortgagee. 
See  also  Lockwood  v.  Sturdevant,  6  Conn.  387; 
Hunt  v.  Hunt,  14  Pick.  (Mass.)  374,  25  Am. 
Dec.  400;  Watson  v.  Dundee  Mortg.,  etc., 
Invest.  Co.,  12  Oregon  474.  But  this  appears 
to  be  merely  an  effect  of  the  fact  that  intention 
or  interest  controls  in  equity,  and  not  to  be  an 
inflexible  rule.  See  infra,  this  section  and 
subsection,  paragraph  Extinguishment  and  Sus- 
pension Distinguished,  notes. 

5.  Second  Estate  Larger  than  or  as  Large  as 
Precedent.  —  3  Preston  Conv.  (3d  ed.)  50;  Boy- 
kin  v.  Ancrum,  28  S.  Car.  497. 

This  results  from  the  operation  of  merger, 
which,  like  a  surrender,  drowns  the  precedent 
estate  in  the  remainder  or  reversion,  which 
must  therefore  be  at  least  as  large  as  the 
precedent  estate.  Of  course  "  as  large  as  " 
must  be  understood  in  a  technical  sense,  so, 
for  instance,  that  a  life  estate  is  larger  than 
any  term  however  long.  See  illustrations  in 
the  following  subsections,  Merger  of  life  Es- 
tates and  Merger  o f  Estates  for  Years. 

As  Regards  the  Extinguishment  of  Equitable  in 
Legal  Estates,  frequently  spoken  of  as  meiger, 
it  has  been  said  by  Sir  Richard  Pepper  Arden, 
Master  of  the  Rolls,  that  it  happens  "  only 
where  the  legal  and  equitable  estates  are  co- 
extensive and  commensurate;  but  I  do  not  by 
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be  held  by  one  person  in  the  same  right,  though  this  appears  to  be  unessential 
provided  one  of  the  estates  is  an  accession  to  the  other  by  act  of  the  parties.1 

Extinguishment  and  Suspension  Distinguished.  —  Extinguishment,  which  is  loosely 
referred  to  as  merger  in  a  multitude  of  cases,  is  the  annihilation  of  a  right  or 
interest,  collateral  to  or  issuing  out  of  the  la'nd,  in  the  estate  out  of  which  it 
is  derived,  and  suspension  is  a  partial  extinguishment  or  extinguishment  for 
a  time.3  Extinguishment  applies  to  easements  and  rents,3  and  appears  to  be 
applicable  to  charges  on  lands  and  to  mortgages,  at  least  in  states  where  they 
constitute  a  mere  charge  on  the  land.4  It  is  perhaps  the  more  correct  term 
to  designate  what  takes  place  upon  the  union  of  a  legal  and  an  equitable  estate 
in  the  same  person.5  This  distinction  appears  of  waning  importance,  as  now, 
in  the  main,  the  equitable  doctrines  of  merger  have  superseded  the  legal  doc- 
trines even  in  courts  of  law.'* 

Surrender  and  Merger  Distinguished.  —  The  primary  distinction  is  that  surrender  is 
the  act  of  the  parties,  merger  is  the  act  of  the  law.7  Consequently  when  a 
formal  surrender  is  made,  merger  is  its  legal  consequence.8  But  merger  is 
wider  than  surrender,  in  that  it  takes  place  when  the  two  estates  are  united 
either  in  the  hands  of  the  remainderman  or  reversioner  or  in  the  hands  of  the 
tenant  of  the  particular  estate,  without  regard  to  the  method  in  which  the  two 
estates  were  united,  while  surrender  is  confined  to  the  relinquishment  by  the 
tenant  of  the  particular  estate  to  him  in  reversion  or  remainder.9 

in  Equity  the  legal  rule  of  merger  is  not  regarded  as  inflexible,  and  the  ques- 
tion whether  the  doctrine  of  merger  will  be  applied  or  not  is  determined  by 
the  intention  of  the  party  in  whom  the  estates  unite,  provided  that  his  inten- 
tion shall  not  be  enforced  to  perpetrate  fraud  or  wrong.10    Intention  is  deter- 


any  means  admit  that  where  he  has  the  whole 
legal  estate  and  a  partial  equitable  estate,  the 
latter  sinks  into  the  former,  for  it  would  be 
a  disadvantage  to  him."  Brydges  v.  Brydges, 
3  Ves.  Jr.  126.  See  also  Sslby  -v.  Alston,  3 
Ves.  Jr.  341. 

But  the  better  statement  is,  perhaps,  that 
the  legal  estate  must  be  as  large  as  or  larger 
than  the  equitable,  for  an  equitable  fee  will 
not  merge  in  a  partial  legal  interest.  Wills  v. 
Cooper,  25  N.  J.  L.  165. 

1.  Whether  Estates  Must  Be  Held  in  Same 
Right.  —  This  is  stated  by  Blackston.e  (2  Com. 
177)  without  limitation.  The  limitation  is  from 
3  Preston  Conv.  (3d  ed.)  51,  and  is  adopted  by 
Kent  (4  Com.  101).  See  infra,  this  section, 
Merger  of  Estates  for  Years  —  Estates  Held  in 
Different  Rights. 

In  Clift  v.  White,  12  N.  Y.  519,  this  requisite 
is  fully  discussed  by  Marvin,  J.,  and  he  con- 
cludes that  Preston's  exceptions  (confined  to 
cases  of  terms  of  years)  whete  a  merger  takes 
place  though  the  estates  are  united  in  one 
person  in  different  rights,  are  exceptions  de- 
pending on  the  common-law  doctrine  as  to 
husband  and  wife,  or  on  the  doctrine  of  devas- 
tavit by  an  executor. 

Where  a  Life  Estate  in  His  Own  Right  Unites 
in  the  Husband  with  a  Remainder  in  His  Wife's 
Right,  there  is  no  merger.  Pool  v.  Morris,  29 
Ga.  382,  74  Am.  Dec.  68. 

2.  Extinguishment.  —  3  Preston  Conv.  (3d 
ed.)  9. 

3.  3  Preston  Conv.  (3d  ed.)  9. 
Rents  Extinguished  in  Fee. —  Rankin  v.  Wil- 

sey,  17  loiva  463;  Sheehan  v.  Hamilton,  4 
Abb.  Apn.  Dec.  (NT.  Y.)  215. 

Easements  Extinguished.  —  See  the  title  Ease- 
ments, vol.  10,  p.  433. 


4.  Charges — Annuities. — See  the  title  An- 
nuities, vol.  2,  p.  392,  note,  and  supra,  this 
subsection,  paragraph  Partial  Merger,  note. 

Mortgages.  —  It  appears  that  courts  adminis- 
tering equity  will  not  be  absolutely  controlled 
by  the  technical  rule  that  an  intervening  estate 
or  charge  will  prevent  a  merger  where  a 
merger  is  demanded  by  justice  for  an}-  pur- 
pose. See  Toulmin  v.  Sieere,  3  Meriv.  210, 
17  Rev.  Rep.  67.  (Later  cases  throw  doubt  on 
this  case.  Thorne  v.  Cann,  (1S95)  A.  C.  11 ; 
Liquidation  Estates  Purchase  Co.  v.  Wil- 
loughby,  (1896)  1  Ch.  726.) 

And  in  Stantons  v.  Thompson,  49  N.  H.  279, 
it  is  stated  that  "  on  its  being  made  to  appeal 
that  such  intervening  title  existed,  the  law 
would  presume  conclusively  that  the  mort- 
gagee could  not  have  intended  to  postpone  his 
mortgage  to  the  subsequent  title." 

5.  Union  of  Legal  and  Equitable  Estates.  — 
Thus  where  an  equitable  fee  tail  united  with 
the  legal  fee,  the  master  of  the  rolls  describ- 
ing the  effect  said:  "  The  equitable  estate  is 
absorbed:  the  better  phrase  is  that  it  no  longer 
exists."    Brvdges  v.  Brydges,  3  Yes.  Jr.  127. 

6.  Equitable  Rules  Generally  Prevail.  —  See  3 
Sharswood  &  Budd's  L.  Cas.  Am.  Law  Real 
Prop.,  228,  236,  where  it  is  said:  "  The  strict 
rule  of  legal  merger  may  be  said  to  be  practi- 
cally extinct." 

7.  Surrender  Distinguished.  —  4  Kent's  Com. 
100. 

8.  See  the  definition  of  surrender  under  the 
title  Deeds,  vol.  9,  p.  100. 

9.  3  Preston  Conv.  (3d  ed.)  23  et  sea./  4 
Kent's  Com.  100. 

10.  Equity  Consults  Justice  and  Intention  of 
Parties. — Compton  v.  Oxenden,  2  Ves.  Jr.  261: 
Forbes  v.  Moffatt,  iS  Ves.  Jr.  384;  Snow  z\ 
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mined  by  the  party's  express  declaration,'  or,  where  there  is  no  declaration,2 
or  the  party  is  not  capable  of  electing  as  to  merger,3  intention  will  be  pre- 
sumed in  accordance  with  his  interests  as  disclosed  by  an  examination  of  all 
the  circumstances  of  the  case.4 

The  Equitable  Doctrine  Has  Superseded  the  Legal  doctrine  almost  entirely  at  this  day; 
for  in  England  the  equitable  doctrine  controls  in  courts  of  law  by  statute; 
while  in  many  of  the  United  States  equitable  remedies  can  be  had  in  courts 
of  law.5 


Boycott,  (1892)  3  Ch.  no;  Heney  v.  Low,  9 
Grant  Ch.  (U.  C.)  265;  Davis  v.  Randall,  117 
Cal.  16;  Ferris  v.  Van  Ingen,  no  Ga,  [II; 
Miller  v.  Whelan,  15S  111.  555;  Clark  v.  Glos, 
180  III.  565;  Chase  v.  Van  Meter,  140  Ind.  333; 
Tucker  v.  Croivley,  127  Mass.  400;  Wilcox  v. 
Davis,  4  Minn.  197;  Stantons  v.  Thompson,  41) 
N.  H.  272;  Starr  v.  Ellis,  6  Johns.  Ch.  (N.  Y.) 
393;  Clift  v.  White,  12  N.  Y.  535;  Curtis  v. 
Moore.  152  N.  Y.  165;  Moore  v.  Moore,  6  Ohio 
Dec.  154;  Watson  v.  Dundee  Mortg.,  etc., 
Invest.  Co.,  12  Oregon  483;  Michalson  v. 
Myrick,  47  S.  Car.  299;  Lipscomb  v.  Goode, 
57  S.  Car.  182;  Copeland  v.  Burkett,  (Tenn. 
Ch.  1897)  45  S.  W.  Rep.  533;  Aiken  v.  Mil- 
waukee, etc.,  R.  Co.,  37  Wis.  469.  See  also 
Rumpp  v.  Gerkens,  59  Cal.  496;  Quick  ->. 
Raymond,  116  Mich.  18;  and  the  title  Mort- 
gages, post. 

Intention  May  Not  Work  Injustice.  —  Miller 
v.  Whelan,  158  111.  555. 

To  prevail,  the  intention  must  be  innocent 
and  injurious  to  no  one.  Andrus  v.  Vreeland, 
29  N.  J.  Eq.  396;  Starr  v.  Ellis,  6  Johns.  Ch. 
(N.  Y.)  395- 

If  the  Rights  of  a  Third  Person  are  involved, 
his  equities  may  control  the  intent.  Purdy  v. 
Huntington,  42  N.  Y.  334,  1  Am.  Rep.  532; 
Dougherty  v.  Jack,  5  Watls  (Pa.)  456. 

Married  Woman's  Separate  Property.  —  Equity 
will  not  decree  a  merger  where  its  effect  would 
be  to  defect  its  own  rules  for  the  protection  of 
the  property  of  married  women  from  marital 
control.  Whittle  v.  Henning,  2  Phil.  731.  See 
also  Cooper  v.  Whitney,  3  Hill  (NT.  Y.)  95. 

That  "Mergers  Are  Odious  in  Equity,"  Gibson 
v.  Crehore,  3  Pick.  (Mass.)  482,  only  means 
that  mergers  are  odious  if  misapplied  so  as  to 
do  injustice.  In  re  Radcliffe,  (1892)  1  Ch. 
232. 

The  Doctrine  that  Mergers  Will  Never  Be  Al- 
lowed in  Equity  unless  for  Special  Reasons,  4 
Kent's  Com.  102;  Wehrhane  v.  Safe  Deposit, 
etc.,  Co.,  89  Md.  183;  James  v.  Morey,  2  Cow. 
(N.  Y.)  285,  per  Wood  worth,  J.;  Sheldon  v. 
Edwards,  35  N.  Y.  285,  seems  not  borne  out 
by  the  cases,  as  it  appears  to  be  established 
that  in  the  absence  of  special  circumstances 
in  equity,  as  in  law,  merger  will  take  place,  and 
such  is  the  prima  facie  rule.  Forbes  v. 
Moffatt,  18  Ves.  Jr.  384;  Hatch  v.  Skelton,  20 
Beav.  456;  Gunter  v.  Gunier,  23  Beav.  571; 
Fowler  v.  Fay,  62  111.  375;  James  v.  Morey,  2 
Cow.  (N.  Y.)  313, /W-  Savage,  C.  Gardner 
v.  Astor,  3  Johns.  Ch.  (N.  Y.)  53,  8  Am.  Dec. 
465;  Starr  v.  Ellis,  6  Johns.  Ch.  (N.  Y.)  393; 
Greenough  v.  Rolfe,  4  N.  H.  362. 

1.  Express  Declaration  of  Intent.  —  James  v. 
Morey,  2  Cow.  (N.  Y.)  318;  Wilcox  v.  Davis,  4 
Minn.  197. 

2.  No  Intention  Expressed.—  Forbes  v.  Moffatt, 


18  Ves,  Jr.  384;  Quick  v.  Raymond,  116  Mich. 
19;  Michalson  v.  Myrick,  47  S.  Car.  305; 
Smith  v.  llolbrook,  Sheld.  (N.  Y.)  4  79;  una 
see  generally  the  cases  cited  above. 

3.  Persons  Incapable  of  Expressing  Intention. 
—  So  in  the  case  of  a  lunatic.  Complon  v. 
Oxenden,  2  Ves.  Jr.  264,  4  Bro.  C.  C.  398.  Or 
of  an  infant.  Ex  p.  Grimstone,  Ambl.  706; 
Powell  v.  Morgan,  2  Vern.  90;  Thomas  v. 
Kemeys,  2  Vern.  348;  Laurence  v.  Blatchford, 
2  Vern.  457;  James  v.  Moiey,  2  Cow.  (N.  Y.) 
304. 

4.  As  to  Circumstances  Showing  Intent,  see  the 
title  Mortgages,  post. 

The  Intention  of  the  Donor  May  Control  and 

prevent  a  merger,  in  the  case  of  a  trust  estate, 
where  if  merger  were  permitted,  the  purpose 
of  the  trust  would  be  defeated.  Wehrhane  v. 
Safe  Deposit,  etc.,  Co.,  89  Md.  179. 

Time  for  Expressing  Intention.  —  If  an  inten- 
tion to  merge  is  unconditionally  expressed  at 
the  time  of  acquiring  the  two  interests,  the 
charge  cannot  afterwards,  upon  a  change  in 
the  party's  interest,  be  treated  as  subsisting. 
Hatch  v.  Kimball,  16  Me.  146.  And  it  has 
been  said  that  if,  at  the  time  of  acquiring  the 
interests,  an  intent  to  keep  alive  is  inconsist- 
ent with  the  party's  real  intention,  the  same 
result  follows.  Liquidation  Estates  Purchase 
Co.  v.  Willoughby,  (1896)  1  Ch.  734. 

There  is  a  dictum  in  Starr  v.  Ellis,  6  Johns. 
Ch.  (N.  Y.)  393,  that  an  intent  must  be  im- 
mediately and  duly  declared.  See,  to  the 
same  effect,  Koons  v.  Hartman,  7  Watts 
(Pa.)  20. 

But  the  better  rule  appears  to  be  that  the 
intention  of  the  party  does  not  become  fixed 
and  unchangeable  until  some  third  person 
acquires  an  interest  in  the  property.  Rankin 
v.  Wilsey,  17  Iowa  463;  James  v.  Morey,  2 
Cow.  (N.  Y.)  246,  14  Am.  Dec.  475,  per  Wood- 
worth,  J.  See  also  Goodwin  v.  Keney,  47 
Conn.  486;  Smith  v.  Roberts,  91  N.  Y.  470; 
Sheehan  v.  Hamilton,  4  Abb.  App.  Dec.  (N. 
Y.)  211. 

5.  See  supra,  this  section  and  subsection,  the 
paragraph  Extinguis hment  and  Suspension  Dis- 
tinguished ,•  and  infra,  this  section,  Merger  of 
Estates  for  Years  —  Estates  Held  in  Different 
Rights. 

Mergers  Are  Said  Not  to  Be  Favored  in  Courts 

of  Law  or  in  courts  of  equity.  Simonton  v. 
Gray,  34  Me.  50. 

The  Doctrine  of  Equity  Is  Adopted  at  Law 
where  the  peculiar  circumstances  of  the  case 
require  it  as  an  alternative  to  sending  the 
parties  to  a  court  of  equity  for  relief.  Tucker 
v.  Crowlev,  127  Mass.  400. 

Where  Writs  of  Entry  Are  Used  to  Enforce 
Mortgages  the  equitable  doctrine  is  applied. 
Bell  v.  Woodward,  34  N.  H.  96. 
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2.  Merger  of  Life  Estates  —  a.  In  Inheritance. — Where  a  life  estate 
and  the  reversion  or  remainder  in  fee  or  in  tail  meet  in  the  same  person  with- 
out any  intervening  estate,  the  result  is  that  the  life  estate  is  merged  in  the 
inheritance,  and  the  owner's  title  becomes  absolute.1  But  the  life  estate  will 
merge  only  to  the  extent  of  the  life  tenant's  interest  in  the  inheritance.'-5 
And  an  equitable  life  estate  will  not  merge  in  the  legal  title  to  the  remainder 
where  this  would  operate  to  defeat  the  purpose  of  the  donor  to  keep  the  inter- 
ests separate.3 

b.  Of  One  Life  Estate  in  Another.  —  Though  it  has  been  contended 
that  equal  estates  cannot  merge,  it  is  nevertheless  true  that  one  estate  for  life 
may  merge  in  another  estate  for  life,  for  among  such  estates  there  is  a  well- 
recognized  gradation,  inasmuch  as  an  estate  pur  autre  tie  is,  in  respect  to  the 
tenant  himself,  considered  of  less  extent  than  an  estate  for  his  own  life.4 
Therefore  an  estate  pur  autre  vie  may  merge  in  an  estate  which  the  tenant 
holds  for  his  own  life,5  and  the  circumstance  that  the  cestui  que  vie  survives 
the  life  tenant  does  not  affect  the  application  of  the  rule,6  unless  it  would 
result  in  a  hardship  contrary  to  the  obvious  intention  of  the  parties.7  But  if 
an  estate  for  the  tenant's  own  life  is  precedent  in  the  order  of  time  there  can 
be  no  merger;  for,  as  such  estate  is  greater  than  the  estate  pur  autre  vie,  it 
cannot  merge  in  the  latter,  and  the  estate  pur  autre  vie  cannot,  in  such  case, 
be  merged,  because  there  can  be  no  merger  unless  the  precedent  estate  may 
merge  in  the  more  remote  estate.8 

3.  Merger  of  Estates  Tail.  —  An  estate  tail,  where  it  may  still  exist,  is  an 
exception  to  the  general  rule  on  this  subject,  for  it  is  protected  and  preserved 
from  merger  in  the  fee  by  the  operation  and  construction,  though  not  by  the 
express  words,  of  the  statute  de  donis.9  Neither  will  one  estate  tail  merge  in 
or  absorb  another,  for  if  merger  could  operate  in  such  case,  the  line  of  suc- 
cession might  be  changed,  or  a  good  title  might  be  drowned  in  a  defective 
one.10  But  if  a  copyholder  in  tail  takes  a  conveyance  of  the  freehold  in  fee, 
the  copyhold  is  merged  in  the  fee  simple  title.11  And  estates  tail  after  pos- 
sibility of  issue  extinct,  and  when  converted  into  base  or  determinable  fees, 

1.  Life  Estate  Merge3  in  Fee  —  United  States.  3.  Trust  Estate  Not  Merged  in  Legal  Contrary 

—  Webster  v.  Oilman,  i  Story  (U.  S.)  499.  to  Donor's  Intent.  —  Donalds  v.  Plumb,  8  Conn. 

Georgia.  —  Wilder  v.  Holland,  102  Ga.  44.  447;  Wehrhane  v.  Safe  Deposit,  etc.,  Co.,  89 

Illinois. —  Fiell  v.  Peeples,  180  111.  376.  Md.  179;  Earle  v.  Washburn,  7  Allen  (Mass.) 

Indiana. — Allen  v.  Anderson,  44  Ind.  395.  95;  Barnhart  v.  Powers,  18  Lane.  L.  Rev.  9. 

Maine.  —  Cary  v.  Warner,  63  Me.  574.  And  see  supra,  this  section,  In  General,  the 

Missouri.  —  Whitaker  v.  Whitaker,  157  Mo.  paragraph  beginning,  In  Equity. 

342.  4.  Status  of  Estates  pur  Autre  Vie.  —  3  Preston 

New  York.  — Tayloe  v.  Gould,  10  Barb.  (N.  Conv.  (3d  ed.)  225. 

Y.)  388;  Beardslee  v.  Beardslee,  5  Barb.  (N.  5.  Estates  pur  Autre  Vie  Merged  in  Estate  for 

Y.)  324  Tenant's  Life.  —  Bowies'  Case,  11   Coke  83^- 

Pennsylvania.  —  Kreamer    v.    Fleming,  191  Anonymous,  Owen  38;  3  Preston  Conv.  (3d  ed.) 

Pa.  St.  534.  225. 

South  Carolina.  —  Boykin  v.  Ancrum,  28  S.  6.  Merger  Though  Cestui  Que  Vie  Survives.  — 

Car.  486.  Boykin  v.  Ancrum,  28  S.  Car.  486. 

Tennessee.  —  Fisher   v.    Edington,    12   Lea  7.  Intention   Preventing   Merger.  —  Snow  v. 

(Tenn.)  189.  Boycott,  (1892)  3  Ch.  no. 

Virginia. — Scott  71.  Scott,  18  Gratt.  (Va.)  150.  8.  No  Merger  of  Life  Estate  in  Estate  pur  Autre 

2.  Merger  Operates  Only  to  Extent  of  Interests  Vie.  —  3  Preston  Conv.  (3d  ed.)  225. 
Involved.  — Thus,  where  there  is  a  life  tenant,  9.  Estates  Tail  Do  Not  Merge.  —  2  Bl.  Com. 
with  several  tenants  in  common  in  the  remain-  177;  3  Preston  Conv.  (3d  ed.)  240,  341 ;  Wiscot's 
der,  and  one  of  these  tenants  acquires  the  life  Case.  2  Coke  60;  Stafford's  Case,  8  Coke  74; 
estate,  there  is  a  merger  in  the  fee  only  to  the  Walsingham's  Case,  Plowd.  560;  Roe  v. 
ex  ent  of  such  tenant's  interest  in  the  fee.  Mc-  Bald  were,  5  T.  R.  in.  See  also  Corbin  v. 
Laughlin  v.  McLaughlin,  80  Md.   115.    See  Healy,  20  Pick.  (Mass.)  514. 

also  Bovy's  Case,  1  Vent.  193.  10.  3  Preston  Conv.  (3d  ed.)  246,  252;  Coke 

So  where  the  life  tenants  and  one  of  ihe  re-  Litt.,  §  719. 

maindermen  convey  to  a  third  party.    Clark  11.  Estate  Tail  in  Copyhold  Merges  in  Fee. — 

v.  Parsons,  69  N.  H.  147,  76  Am.  St.  Rep.  157.  Parker  v.  Turner,  r  Vern.  393,  458;  Dunn  v. 

See  also  Joint  Tenants  and  Tenants  in  Com-  Green,  3  P.  Wms.  9;  Challoner  v.  Murhall,  2 

MON,  vol.  17,  p.  678.  Ves.  Jr.  524. 
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may  be  merged  in  the  fee  simple.1 

4.  Merger  of  Estates  for  Years  —  a.  In  Estate  OF  Freehold  or  Inher- 
itance—  (i)  In  General. — The  general  rule  is  that  an  estate  for  years 
may  be  merged  in  any  estate  of  freehold  or  inheritance,  where  there  is  no 
intermediate  estate  to  act  as  a  barrier  between  the  term  and  the  greater  estate.2 
In  the  application  of  the  doctrine  of  merger  at  common  law,  every  estate  of 
freehold  is  deemed  of  greater  dignity  than  a  term  for  years,  though  such  term 
be  limited  for  a  period  longer  than  the  possible  continuance  of  the  freehold 
estate.3 

Purchase  of  Reversion  at  Judicial  Sale. — Where  a  lessee  purchases  the  lessor's 
reversion  at  a  sheriff's  sale  on  an  execution  against  the  lessor,  or  acquires  his 
interest  in  it  as  a  redeeming  creditor,  the  operation  is  the  same  as  if  the  lessor 
had  granted  and  conveyed  the  reversion  to  the  lessee,  and  the  lease  is  thereby 

Though  at  law  the  term  is  in  such  case  merged, 


merged  and  extinguished  * 


1.  3  Preston  Conv.  (3d  ed.)  345;  Hussey's 
Case,  cited  in  Wood's  Case,  1  Coke  49/';  Reg. 
v.  Austin,  2  Dyer  115^. 

A  Fine  Levied  by  a  Tenant  in  Tail  Who  Had  the 
Immediate  Reversion  in  Fee  in  Himself  converted 
the  fee  tail  into  a  base  fee,  which  was  merged 
in  the  fee  simple  in  reversion.  Symonds  v. 
Cudmore,  4  Mod.  I,  1  Salk.  338,  1  Show.  370, 
Carth.  257;  Kinaston  v.  Clark,  2  Atk.  206; 
Shelburne  v.  Biddulph,  6  Bro.  P.  C.  (Toml. 
ed.)  356;  Roe  v.  Baldwere,  5  T.  R.  log;  Mar- 
tin v.  Strachan,  5  T.  R.  107,  note  b. 

2.  Estates  for  Years  Merge  in  Freehold  or  In- 
heritance —  England.  —  Morris  v.  Cantle,  6  Bro, 
P.  C.  (Toml.  ed.)  418;  Johnson  v.  Webster,  4 
De  G.  M.  &  G.  474;  Clum'sCase,  ioCoke  127; 
Loyd  v.  Langford,  2  Mod.  174;  Smith  v.  Chi- 
chester, 12  Ir.  Eq.  519. 

Alabama,  —  Welsh  v.  Phillips,  54  Ala.  309, 
25  Am.  Rep.  679. 

Illinois.  —  Carroll  v.  Ballance,  26  111.  9,  79 
Am.  Dec.  354;  Hill  v.  Reno,  112  III.  163. 

Kansas.    -  Bell  v.  Wright,  31  Kan.  236. 

Michigan. — Jones  v.  Detroit  Chair  Co.,  38 
Mich.  92. 

New  York.  —  Hetzel  v.  Barber,  69  N.  Y.  I; 
Hosford  v.  Mervvin,  5  Barb.  (N.  Y.)  51. 

North  Carolina.  —  Logan  v.  Green,  4  I  red. 
Eq.  (39  N.  Car.)  370. 

Pennsylvania.  —  Shaw  v.  Oakley,  7  Phila. 
(Pa.)  89;  Paul  v.  Vannie,  2  Pa.  L.  J.  309,  1  Pa. 
L.  J.  Rep.  332;  Debozear  v.  Butler,  2  Grant 
Cas.  (Pa.)  4T7;  Mohan  v.  Butler,  112  Pa.  St. 
590. 

Texas. —  McShan  v.  Myers,  1  Tex.  Unrep. 
Cas.  100 

Vermont.  —  Pierce  v.  Brown,  24  Vt.  165. 

West  Virginia. — Wade  v.  South  Penn  Oil 
Co.,  45  W.  Va.  380;  Campbell  v.  Fetterman, 
20  W.  Va.  393. 

For  additional  cases,  see  the  title  Landlord 
and  Tenant,  vol.  18,  p.  353. 

No  merger  takes  place  where  the  first  lessee 
makes  a  sublease  beginning  at  the  date  of  his 
lease  for  less  time  than  his  own  term,  and  con- 
veys such  sublease  to  the  lessor,  for  the  sub- 
lessee's term  and  the  reversion  are  separated 
by  the  intermediate  reservation  in  the  original 
lessee.  Burton  v.  Barclay,  7  Bing.  745,  20  E. 
C.  L.  315. 

A  Purchase  by  the  Lessor  of  the  Unexpired  Term 
of  a  Deceased  Lessee  at  an  administrator's  sale 
does  not  merge  the  lease  so  as  to  extinguish  a 
covenant  for  rent,  where  it  was  the  understand- 
30  C.  of  L.— 38 


ing  that  the  liability  of  the  estate  should  con- 
tinue. Pate  v.  Oliver,  104  N.  Car.  458.  See 
also  the  title  Landlord  and  Tenant,  vol.  18,  p. 
294. 

The  Lessee's  Mere  Executory  Agreement  to  Pur- 
chase will  not  effect  a  merger.  Bostwick  v. 
Frankfield,  74  N.  Y.  207.  See  also  the  title 
Landlord  and  Tenant,  vol.  18,  p.  167. 

An  Invalid  Conveyance  of  the  reversion  to  the 
lessee  does  not  effect  a  merger.  Atty.-Gen.  v. 
Kerr,  2  Beav.  420;  Wilson  v.  Gibbs,  28  Pa.  St. 
151- 

When  a  Homestead  Unites  with  a  Year's  Sup- 
port in  the  same  person,  merger  takes  place 
and  the  homestead  estate  is  absolute.  String- 
fellow  v.  Stringfellow,  112  Ga.  494. 

3.  Freehold  of  Greater  Dignity  than  Term  How- 
ever Long.  —  White  v.  Greenish,  11  C.  B.  N. 
S.  233,  103  E.  C.  L.  233. 

But  an  estate  of  freehold,  being  of  a  higher 
degree,  can  never  merge  in  a  chattel  interest. 
Lampet's  Case,  10  Coke  48^. 

Term  Not  Merged  in  Curtesy  Initiate.  —  Piatt 
v.  Sleap,  Cro.  Jac.  275;  Jones  v.  Davies,  7  H. 
&  N.  507,  set  out  under  the  title  Curtesy,  vol. 
8,  p.  515,  note. 

4.  Acquisition  of  Reversion  by  Lessee.  —  Ala- 
bama. —  Farrisz'.  Houston,  74  Ala.  168;  Coffey 
v.  Hunt,  75  Ala.  238. 

California,  —  Tewksbury  v.  Magraff,  33  Cal. 
237- 

Illinois.  —  Franklin  v.  Palmer,  50  111.  202; 
Carson  v.  Crigler,  9  111.  App.  83;  Tilghman  v. 
Little,  13  111.  239. 

Kentucky. — Swann  v.  Wilson,  1  A.  K.  Marsh. 
(Ky.)  99;  Smith  v.  Scanlan,  (Ky.  1899)  51  S. 
W.  Rep.  152. 
Maine.  —  Ryder  v.  Mansell,  66  Me.  167. 
Missouri.  —  Pierce  v.  Rollins,  60  Mo.  App. 
505;  Gunn  v.  Sinclair,  52  Mo.  327:  Zeysing  v. 
Welbourn,  42  Mo.  App.  354;  Barclays.  Picker, 
38  Mo.  143;  Culverhouse  v.  Worts,  32  Mo. 
App.  426. 

Arew  York.  —  Nellis  v.  Lathrop,  22  Wend. 
(N.  Y.)  121,  34  Am.  Dec.  285;  Chesterman  v. 
Gardner,  5  Johns.  Ch.  (N.  Y.)  29,  9  Am.  Dec. 
265;  Hetzel  v.  Barber,  69  N.  Y.  1. 

Pennsylvania.  —  Elliott  v.  Smith,  23  Pa.  St. 
131;  Smith  v.  Crosland,  106  Pa.  St.  417. 

Tennessee.  —  Pickett  v.  Ferguson,  86  Tenn. 
642. 

Texas.  —  Camley  v.  Stanfield,  10  Tex.  546, 
60  Am.  Dec,  219. 
A  Tenant  Who  Purchases  at  a  Tax  Sale  the 
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yet  equity  may  permit  the  lessor  to  redeem,  and  in  that  event  the  lessee  is 
chargeable  with  rent  during  the  whole  time.1 

'(2)  Where  One  Estate  Is  Legal  and  the  Other  Equitable.  —  Long  terms  of 
years  upon  trust  were  frequently  created  in  England  to  secure  the  payment 
of  money  in  marriage  settlements,  etc.  As  a  court  of  law  paid  no  regard  to 
the  beneficial  estate  of  the  cestui  que  trust,  looking  only  to  the  legal  title,  a 
merger  would  take  place  in  law  when  the  title  to  the  immediate  freehold  and 
the  legal  estate  of  the  trustee  of  the  term  were  united  in  one  person,2  or  when 
the  characters  of  trustee  of  the  term  and  trustee  of  the  remainder  in  fee  were 
united  in  one  person.3  This  rule  would,  however,  not  be  applied  in  equity  con- 
trary to  justice  or  the  intention  of  the  parties,4  and  equity  would,  if  possible, 
keep  the  term  alive  even  though  the  purpose  of  its  creation  were  fulfilled  and 
it  was,  in  technical  language,  "  a  satisfied  term,"  and  this,  under  the  English 
theory  of  conveyancing,  whose  purpose  was  to  keep  lands  in  families  for 
future  generations  free  from  incumbrances,  was  done  "  partly  to  protect  the 
property  and  partly  to  keep  it  in  the  right  channel."  5  Seizing  hold,  there- 
fore, of  certain  doctrines  of  the  law  as  to  landlord  and  tenant,  courts  of  equity 
moulded  the  term  according  to  the  limitations  created  by  the  owner  of  the 
inheritance,  and  such  terms  were  said  to  be  "in  trust  to  attend  the  inherit- 
ance "  or  simply  "  attendant  terms."  6 

(3)  Estates  Held  in  Different  Rights.  —  Where  a  term  of  years  and  a  free- 
hold estate  meet  in  the  same  person,  and  he  holds  one  of  the  estates  in  his 
own  right  and  the  other  en  autre  droit,  no  merger  takes  place  where  one 
estate  is  an  accession  to  the  other  by  act  of  law;  where,  however,  the  acces- 
sion of  the  two  estates  results  by  act  of  the  parties,  according  to  the  weight 
of  authority,  merger  will  ensue.7    In  equity  a  merger  will  always  be  pre- 


lands  of  which  he  is  in  possession,  and  who  is 
under  no  obligation  to  pay  the  taxes,  may  set 
up  such  tille,  and  the  sale,  if  otherwise  valid, 
will  extinguish  the  landlord's  title  and  cut  off 
the  lease.  Pickett  v.  Ferguson,  45  Ark.  195; 
B;ttisnn  v.  Budd,  17  Ark.  546,  65  Am.  Dec. 
442:  Ferguson  v.  Etter,  21  Ark.  160,  76  Am. 
Dec.  361;  Waggener  v.  McLaughlin,  33  Ark. 
201,  Weichselbaum  v.  Curlett,  20  Kan.  709,  27 
Am.  Rep.  204:  Shoup  v.  Central  Branch  Union 
Pac.  R.  Co.,  24  Kan.  558;  Higgins  v.  Turner, 
6r  Mo.  249;  Silvey  v.  Summer,  61  Mo.  255. 
And  see  the  title  Tax  Titles. 

1.  Redemption  by  Lessor.  — Corks  -'.  Izard,  7 
Wall.  (U.  S.)  559;  Pujol  v.  McKinlay,  42  Cal. 
'559;  Matthews's  Appeal,  104  Pa.  St.  444;  Bum- 
pis;  v.  Alexander,  10  Heisk.  (Tenn.)  542. 

2.  Merger  of  Trust  Terms.  —  Saunders  v. 
Bournford,  Finch424;  3  Preston  Con  v.  (3d  ed.) 
314  etseq. 

3.  Bovy's  Case,  1  Vent.  193. 

4.  Intention  or  Justice  Governs  in  Equity.  —  See 
Powell  v.  Morgan,  2  Vern.  90;  supra,  this  sec- 
tion, In  General,  the  paragraph  beginning.  In 
Equity;  and  3  Preston  Conv.  (3d  ed.)  315. 

5.  Terms  Kept  Alive  in  Equity.  —  Lord  Hard- 
wicka  in  Willoughby  v.  Willoughby,  1  T.  R. 
765. 

6.  Attendant  Terms.  —  "As  equity  always 
considers  who  has  the  right  in  conscience  to 
the  land,  and  on  that  ground  makes  one  man  a 
trustee  for  another;  and  as  the  common  law 
allows  th  '.  possession  of  the  tenant  to  be  the 
possession  of  the  owner  ol  the  freehold,  this 
court  said,  where  the  tenant  for  years  is  but  a 
trustee  for  the  owner  of  the  inheritance,  he 
shall  not  keep  out  his  cestui  que  trust,  nor,  pari 


ratione,  obstruct  him  in  doing  any  acts  of 
ownership  or  in  making  any  assurances  of  his 
estate;  and,  therefore,  in  equity  such  a  tetm 
for  years  shall  yield,  ply,  and  be  moulded,  ac- 
cording to  the  uses,  estates,  or  charges  which 
the  owner  of  the  inheritance  declares  or  carves 
out  of  the  fee."  Willoughby  v.  Willoughby, 
1  T.  R.  765.  See  also  Rooper  v.  Harrison,  2 
Kay  &  J.  108. 

When  terms  were  expressly  created  or  as- 
signed to  attend  upon  the  inheritance,  or  where 
by  construction  of  law  they  were  attendant, 
they  passed  in  equity  to  the  owner  of  the  in- 
heritance. Charlton  v.  Low,  3  P.  Wms.  328; 
Dowse  v.  Percival,  1  Vern.  104;  Capel  v.  Gird- 
ler,  9  Ves.  Jr.  509;  2  Suyden  on  Vendors  (14th 
ed.)  625. 

But  Where  a  Term  Was  in  Gross,  as  where  it 
was  assigned  expressly  to  prevent  a  merger 
and  without  a  declaration  that  it  was  to  attend 
the  inheritance,  it  remained  personal  property 
and  passed  as  such  under  a  will.  Belaney  v. 
Belaney,  L.  R.  2  Ch.  138,  affirming  L.  R.  2  Eq. 
210.    See  also  Gunter  v.  Gunter,  23  Beav.  571. 

In  the  United  States  the  doctrine  of  attend- 
ant terms  is  not  of  much  use  or  application,  4 
Kent's  Com.  87;  and  in  England  by  Stat.  8  and 
9  Vict.,  c.  112,  they  were  abolished  as  to  the 
future.    See  Plant  -■.  Tavlor,  7  H.  &  M.  211. 

7.  Leasehold  and  Freehold  Meeting  in  Different 
Rights. —  3  Preston  Conv.  (3d  ed.)  273  tt 
seq.;  I  Wms.  Exrs.  (gth  Eng.  ed.)  562;  Chal- 
lis  Real  -Prop.  71;  4  Kent's  Com.  101; 
Bracebridge  v.  Cook,  Plowd.  417;  Piatt  n 
Sleap,  Cro.  Jac.  275.  1  Bulst.  118;  Jones  v. 
Da  vies,  5  H.  &  N.  766,  affirmed  7  H.  &  N.  507; 
Clark  v.  Tennison,  33  Md.  85.  See  also  2 
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vented,  if  the  interests  of  justice  require,,1  and  tlie  legal  rule  seems  no  longer 
of  importance,  since  in  England  the  equitable  rules  of  merger  are  administered 
in  courts  of  law  by  statute,3  and  in  the  United  States  equitable  rights  are 
quite  generally  administered  in  courts  of  law.3 

(4)  Effect -of  Intervening  Estates. — A  merger  will  not  take  place  by  the 
union  of  a  term  and  the  freehold  in  the  same  person,  if  it  would  have  the 
effect  of  destroying  intermediate  vested  estates  or  interests  in  third  persons."* 

b.  Merger  in  Reversionary  Term.  —  An  estate  for  years  may  merge 
in  a  term  in  reversion  which  is  immediately  expectant  thereon,  even  though 
the  former  be  limited  for  a  greater  number  of  years  than  the  latter,  when 
there  is  a  meeting  of  the  particular  estate  and  the  immediate  reversion  in  one 
and  the  same  person.5 

5.  Joint  Conveyance  by  Owners  of  Different  Interests.  —  The  union  of  two 
estates  in  the  same  person  by  means  of  the  joint  act  of  the  respective  owners 
of  these  estates,  with  an  intention  that  the  estate  of  their  assignee  should  con- 
tinue for  the  collective  time  of  their  several  estates,  will  not  be  any  cause  of 
merger.6 

6.  Merger  of  Charges  —  Presumption  of  intention.  —  When  a  tenant  for  life  pays 
off  a  charge,  without  expressing  his  intention,  it  will  be  presumed  that  he 
intends  to  keep  such  charge  alive,  and  no  merger  will  take  place;  7  but  in  the 
absence  of  any  expression  of  intention  the  presumption  is  otherwise  when  the 
charge  is  paid  off  by  the  owner  in  fee  or  by  the  tenant  in  tail  in  possession.8 

Payment  of  Judgments.  —  When  a  judgment  constitutes  a  lien  on  land,  the 


Sugden  on  Vendors,  617  et  seq.  But  see 
Gage  v.  Acton,  1  Salk.  326,  Yong  v.  Radford, 
Hob.  3;  Lichden  0.  Winsmore,  2  Rolle  472. 

Intermarriage  is  said  not.  to  be  an  act  of  the 
parties  in  the  sense  of  the  rule.  Jones  v. 
Davies,  5  H.  &  N.  778.  See  also  Bracebridge 
v.  Cook,  Plowd.  417. 

1.  No  Merger  in  Equity.  —  Thorn  v.  Newman, 
3  Swanst.  603;  Narse  v.  Yenvorth,  3  Swanst. 
618;  Chambers  v.  Kingham,  10  Ch.  D.  743. 
See  also  In  re  Radcliffe,  (1892)  1  Ch.  227. 

2.  Stat.  36  &  37  Vict.,  c.  66,  §  25,  subsec- 
tion 4. 

3.  See  the  title  Equity,  vol.  11,  p.  154.  See 
also  Sheldon  v.  Edwards,  35  N.  Y.  285  ;  Sheehan 
v.  Hamilton,  4  Abb.  App.  Dec.  (N.  Y.)  214. 

Separate  Property  Acts. —  It  has  been  held  that 
the  spirit  and  intention  of  Ihe  Maryland  act 
freeing  the  wife's  leasehold  property  from 
liability  for  the  husband's  debts,  prevents  a 
merger  when  the  wife  nas  an  estate  for  years 
and  tne  reversion  is  acquired  by  the  husband 
in  the  same  land.  Clark  v.  Tennison,  33  Md. 
85. 

4.  Intermediate  Estate  Prevents  Merger  —  Eng- 
land. —  Brandon  v.  Brandon,  31  L.  J.  Ch.  47; 
Burton  v.  Barclay,  7  Bing.  745,  20  E.  C.  L.  315; 
Scott  v.  Fenhoullet,  1  Bro.  C.  C.  69;  Thomas 
v.  Kemeys,  2  Vern.  348;  Powell  v.  Morgan,  2 
Vern.  90. 

California.  —  Gaskill  v.  Trainer,  3  Cal.  335; 
Gaskill  v.  Moore,  4  Cal.  233. 

Iowa.  — Collamer  v.  Kelley,  12  Iowa  319. 

Maryland.  —  Bradford  v.  M'Comas,  3  Har. 
&  J.  (Md.)  444. 

Massachusetts.  —  Buffum  v.  Deane,  4  Gray 
(Mass.)  385. 

New  York.  —  Townsend  Read,  (N.  Y.  City 
Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  285. 

North  Carolina.  —  Logan  v.  Green,  4  Ired. 
Eq.  (39  N.  Car.)  370. 

Pennsylvania.  —  Cook  v.  Brighlly,  46  Pa.  Si. 


439;  Moore  v.  Luce,  29  Pa.  St.  260,  72  Am. 
Dec.  629. 

Interesse  Termini  Will  Not  Prevent  Merger. 

—  See  the  title  Landlord  and  Tenant,  vol. 
18,  pp.  211,  354. 

5.  Term  Merges  in  Term.  —  Hughes  v.  Ro- 
botham.  Cro.  Eliz.  302;  Siephens  v.  Bridges,  6 
Madd.  66;  Dighton  v.  Greenvil,  2  Vent.  326; 
Rooper  v.  Harrison,  2  Kay  &  J.  86. 

6.  Where  Several  Owners  Unite  in  Conveyance 
to  One  Person.  —  3  Preston  Conv.  (3d  ed.)  409 
et  seq.,  citing  and  discussing  Biedon's  Case,  1 
Coke  77,  Treport's  Case,  6  Coke  14;  Clanrick- 
ard  v.  Sidney.  Hob.  273;  Beckwith's  Case,  2 
Coke  56;  Podger's  Case,  9  Coke  107,  Waker 
v.  Snowe,  Palmer  359. 

Where  a  bankrupt,  being  lessee  under  a 
lease  for  forty-six  years,  subject  to  a  former 
lease  for  twenty-one  ycats,  deposited  his  lease 
by  way  of  equitable  mortgage,  and  afterwards 
purchased  the  remainder  of  the  term  gtanted 
by  the  first  lease  and  deposited  that  lease  also 
with  the  same  party  as  security  for  a  further 
loan,  it  was  held  that  the  first  lease  was  not 
merged  in  the  second,  and  that  both  deposits 
constituted  good  equitabl *  mortgages.  Exp. 
Whitbread.  2  Mont.  D.  &  De  G.  415. 

7.  Charge  Paid  Off  by  Life  Tenant.  —  Shrews- 
bury v.  Shrewsbury,  1  Ves.  Jr.  227;  Motley  v. 
Morley,  5  De  G.  M.  &  G.  610,  Kensington  v. 
Bouverie,  7  De  G.  M.  &  G.  134;  Faulkner  v. 
Daniel,  3  Hare  217;  Jameson  v.  Stein,  21 
Beav.  5.  See  also  Buckinghamshire  v.  Hobart, 
3  Swanst.  1S6;  Trevor  v.  Trevor,  2  Myl.  &  K. 
675. 

8.  Charge  Paid  Off  by  Tenant  in  Fee  or  in  Tail. 

—  St.  Paul  v.  Dudley  and  Ward,  15  Ves.  Jr. 
173;  Piit  v.  Pitt,  22  Beav.  294;  Jones  v.  Mor- 
gan, 1  Bro.  C.C.  206;  Drinkwater  v.  Combe,  2 
Sim.  &  St.  345;  Wvndham  v.  Egremont,  Ambl. 
753;  Burrell  v.  Egremont,  7  Beav.  205.  And 
see  the  title  Mortgages. 
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Definition  and  Scope  of  Treatment. 


union  of  the  judgment  and  of  the  land  upon  which  it  is  a  lien  in  the  hands  of 
one'person  merges  or  extinguishes  the  judgment.1  Yet  in  equity  the  judg- 
ment may  be  kept  alive  to  prevent  injustice  and  subserve  the  intention  of  the 
parties.2 

III.  Merger  of  Contracts  —  1.  Definition  and  Scope  of  Treatment.  —  Merger, 
in  the  law  of  contracts,  is  the  absorption  or  extinguishment  of  a  security  of 
lower  legal  degree  in  another  of  higher  legal  degree,  by  operation  of  law.  when 
in  place  of  the  lower  security  one  of  higher  degree  is  substituted  between 
the  same  parties,  provided  the  remedies  upon  the  substituted  security  are  co- 
extensive with  those  on  the  original  security.3  In  the  order  of  their  dignity, 
proceeding  from  higher  to  lower,  contracts  are  (a)  of  record,  c.  g.,  judgments; 
(b)  under  seal  or  specialties;  (c)  by  parol,  or  simple  contracts.4  According 
to  the  definition,  it  is  to  be  observed  that  merger  operates  on  the  secuiity,5 


1.  Merger  on  Union  of  Land  and  Judgment.  — 

Donk  v.  Alexander,  117  III.  330,  affirming  Dank 
v,  St.  Louis  Glucose,  etc.,  Co.,  17  111.  App.  369; 
Boos  v.  Morgan,  130  Ind.  305,  30  Am.  St.  Rep. 
237.  See  also  the  title  Judgments  and  De- 
crees, vol.  17,  p.  808. 

Merger  Occurs  on  the  Union  of  a  Judgment  with 
Personal  Property  upon  which  it  is  a  lien. 
Strout  v.  Natoma  Water,  etc.,  Co.,g  Cal.  78. 

2.  Intent  Governs.  —  Sellers  v.  Floyd,  24  Colo. 
484;  Vaughn  v.  Comet  Consol.  Min.  Co.,  21 
Colo.  54.  See  also  supra,  this  section,  In 
General. 

The  doctrines  as  to  the  merger  of  charges 
by  judgment  and  charges  by  mortgages  are 
similar,  and  full  illusliations  may  be  found 
under  the  title  Mortgages,  post. 

Judgment  Uniting  with  Title  to  Part  of  Lands. 
— It  has  been  held  that  where  a  judgment  lien 
rests  on  several  parcels  of  land,  and  the  owner 
of  the  judgment  becomes  [ossessed  of  a  por- 
tion only  of  such  lands,  there  is  no  merger. 
Caley  v.  Morgan,  114  Ind.  350;  Boos  v.  Mor- 
gan, 130  Ind.  305,  30  Am.  St.  Rep.  237.  See 
the  tille  Judgments  and  Decrees,  vol.  17,  p. 
808. 

And  the  rule  of  marshaling  that  the  lien 
may  be  enforced  against  the  j  udg men t  debtor's 
lands  in  the  inverse  order  of  alienation  is  ap- 
plicable. Clark  v.  Glos,  180  111.  556,  72  Am. 
St.  Rep.  223.  See  the  title  Marshaling 
Assets,  vol.  19,  pp.  1273,  1277. 

In  morlgages  the  partial  acquisition  of  title 
to  mortgaged  property  by  the  mortgagee  is 
prima  facie  a  merger.  See  the  title  Mort- 
gages, post. 

Payment  by  One  Not  Primarily  Liable.  —  Where 
the  purchaser  of  land  pays  off  a  judgment  for 
which  he  is  not  liable,  and  ihere  is  an  inten- 
tion manifested  to  keep  the  lien  alive,  equity 
will  preserve  it  for  his  protection  and  use  for 
equitable  purposes.  Boos  v.  Morgan,  130 
Ind.  308,  30  Am.  St.  Rep.  237;  Harbeck  v. 
Vanderbilt,  20  N.  Y.  395.  See  also  Richards  v. 
Griffith,  92  Cal.  496,  and  the  titles  Subroga- 
tion; Suretyship. 

Payment  by  One  Primarily  Liable,  however,  ex- 
tinguishes and  merges  the  judgment  notwith- 
standing the  intent  of  the  parties,  even  though 
an  assignment  is  taken.  Hogan  v.  Reynolds, 
21  Ala.  56,  56  Am.  Dec.  236;  Harbeck  v.  Van- 
derbilt, 20  N.  Y.  395;  Booth  v.  Farmers,  etc., 
Nat.  Bank,  74  N.  Y.  228.  See  also  Hinton  v. 
Odenheimer.  4  Jones  Eq.  (57  N.  Car.)  406. 

But  contra  in  Pennsylvania  in  equity  where 


the  parties  intend  to  keep  the  judgment  alive, 
and  the  rights  of  third  parlies  are  net  in- 
volved. See  Graff's  Estate,  139  Pa.  St.  76. 
See  generally  the  titles  Judgments  and  De- 
crees, vol.  17,  p.  8C2  et  sea. j-  Partnership; 
Subrogation;  Suretyship. 

3.  Definition.  —  The  elements  of  this  defini- 
tion may  be  gathered  from  Price  v.  Moulton, 
10  C.  B.  561,  70  E.  C.  L.  561.  per  Maule,  J.; 
Twopenny  v.  Young,  3  B.  &  C.  208,  10  E.  C. 
L.  54,  per  Bayley,  J.;  Boaler  v.  Mayor,  19  C. 
B.  N.  S.  76,  115  E.  C.  L/76;  Jones  v.  Johnson, 
3  VV.  &  S.  (Pa.)  276,  38  Am.  Dec.  yto,  per  Gib- 
son, C.  J.  See  also  Cent.  Diet.,  sub  voce  Mer- 
ger; 3  Addison  on  Contracts  (Wood's  ed.  1888) 
1240. 

A  Right  of  Action  for  Tort —  injuries  arising 
from  an  injunction  —  is  not  merged  in  the 
statutory  remedy  on  the  injunction  bond.  See 
the  tille  Injunctions,  vol.  16,  p.  453. 

A  Merger  Takes  Place  Only  Where  a  Security  of 
Superior  Grade  Is  Substituted  for  One  of  Lesser  De- 
gree ;  consequently  no  case  of  merger  is  marie 
by  giving  a  new  security  of  the  same  degree 
in  place  of  the  old  one.  Andrews  v.  Smith,  9 
Wend.  (N.  Y.)  53;  Weakly  v.  Bell,  9  Watts 
(Pa.)  273,  36  Am.  Dec.  116.  Nor  will  the  tak- 
ing of  a  secuiity  of  superior  degree  present  a 
case  of  merger  where  the  new  security  is  for  a 
greater  sum  than  or  between  different  parties 
from  the  former.  Day  v.  Leal,  14  Johns.  (N. 
Y.)  404.    See  also  infra,  this  section. 

For  a  treatment  of  the  effect  of  substituting 
a  new  contract  of  the  same  grade,  see  the 
titles  Novation;  Payment. 

4.  1  Chitty  on  Contracts  (nth  Am.  £&.)  2. 
See  the  tille  Contracts,  vol.  7,  p.  92. 

Judgments.  —  To  what  extent  judgments  are 
contracts  is  matter  of  dispute  (see  the  title 
Judgments  and  Decrees,  vol.  17,  p.  763),  and, 
as  they  merge  other  causes  of  action  besides 
contracts,  they  are  more  conveniently  treated 
under  a  separate  head.  See  infra,  this  tille, 
Merger  into  or  of  Judgments. 

5.  Merger  Operates  on  Security. —  In  Jones  a. 
Johnson,  3  \V.  &  S.  (Pa.)  276,  sSAm  Dec.  760, 
Gibson,  C.  J.,  said:  "  [In  extinguishment  by 
merger]  the  original  security  is  extinguished 
but  the  debt  remains;  [in  extinguishment  by 
satisfaction]  the  debt  as  well  as  the  secuiity  is 
extinguished  by  the  acceptance  of  another 
debt  in  payment  of  it."  Probably  the  sec- 
ond branch  of  this  proposition  should  be  lim- 
ited to  the  cases  put  in  a  later  part  of  the 
opinion,  "  when  the  debtor  is  bound  "  under 
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and  that  merger  takes  place  by  operation  of  law  and  so  is  not  dependent  on 
the  intention  of  the  parties.1 

The  Merger  of  Prior  or  Contemporaneous  Agreements  in  a  Written  Contract  is  treated  under 
another  title.3 

2.  Merger  of  Simple  Contract  in  Higher  Security. —  Where  a  sealed  instru- 
ment has  been  accepted  in  satisfaction  of  a  simple  contract  debt,  the  simple 
contract  is  merged  in  the  higher  security  and  an  action  on  the  simple  contract 
cannot  afterwards  be  maintained.3  But  this  is  so  only  when  the  parties  are 
the  same,  and  the  debt  secured  by  the  two  instruments  is  the  same;1  and 
the  specialty  must  be  accepted  in  satisfaction  of  the  inferior  debt,  for  there 
will  be  no  merger  if  it  is  accepted  as  collateral  security,  and  its  acceptance  as 
collateral  will  not  preclude  the  bringing  of  an  action  on  the  original  contract.5 


the  contract  working  the  satisfaction,  "  with  a 
stranger  or  for  a  different  sum,"  when  "  his 
responsibility  is  changed  in  more  respects  than 
the  quality  of  the  security. "  See  for  these 
matters  the  title  Novation. 

1.  Merger  Independent  of  Intention.  —  Price  v. 
Moulion,  10  C.  B.  561,  70  E.  C.  L.  561;  Jones 
v.  Johnson,  3  VV.  &  S.  (Pa.)  276,  38  Am.  Dec. 
760. 

As  is  stated  in  the  latter  case,  satisfaction  as 
distinguished  from  merger  depends  on  inten- 
tion.   See  the  titles  Novation;  Payment. 

Yet  this  is  not  universally  admitted,  and  in 
U.  S.  v.  Lyman,  1  Mason  (U.  S.)  505,  Judge 
Story  declares  that  the  doctrine  of  the  merger 
of  a  lowerin  ahigher  security  "  proceeds  upon 
a  presumption  of  law  that  it  is  taken  in  satis- 
faction of  the  original  debt,  for  if  it  appear 
otherwise  upon  the  face  of  the  security,  it  will 
not  operate  as  an  extinguishment.  *  *  * 
It  is  therefore,  after  all,  a  mere  question  of 
intent,  and  the  law,  in  the  absence  of  all  other 
e/idence  of  the  intent,  construes  the  higher 
security  of  the  debtor  himself  as  an  extinguish- 
ment because  it  gives  a  higher  remedy." 

In  Anson  on  Contracts  (8th  ed  )  326,  merger 
is  stated  to  operate,  "  whatever  may  be  the  in- 
tention of  the  parties,"  but  this  is  so  only  when 
"  a  higher  security  is  accepted  in  place  of  a 
lower,"  and  this  appears  to  leave  the  doctrine 
in  the  position  stated  by  Judge  Story. 

It  has  been  said  that  the  question  of  satisfac- 
tion by  an  equal  or  an  inferior  security  is  one 
of  fact,  the  burden  of  proof  being  on  the 
debtor,  but  that  when  a  higher  security  is 
taken  in  the  absence  of  testimony  to  the  con- 
trary, the  law  implies  an  extinguishment. 
Chalmers  v.  Turnipseed,  21  S.  Car.  142. 

2.  See  the  title  Parol  Evidence. 

Merger  of  Written  Negotiations  in  Written 
Contracts.  —  Graham  v.  Sadlier,  165  111.  95. 

Merger  of  Oral  Negotiations  in  Written  Con- 
tract. —  McKinley  v.  Williams,  (C.  C.  A.)  74 
Fed.  Rep.  94. 

3.  Merger  of  Simple  Contract  in  Contract  under 
Seal  —  England.  —  Higgsns'  Case,  6  Coke'  44A; 
Drake  v.  Mitchell,  3  East  250;  Twopenny  v. 
Young,  3  B.  &  C.  210,  10  E.  C.  L,  55. 

United  States.  —  U.  S.  v.  Lyman,  I  Mason 
(U.  S.)  482. 

Arkansas.  —  Howell  v.  Webb,  2  Ark.  360. 

Georgia.  —  Chambers?'.  McDowell,  4  Ga.  189. 

Indiana.  —  Rhoads  v.  Jones,  92  Ind.  328. 

Iowa.  —  Kennion  v.  Kelsey,  10  Iowa  443. 

Maryland.  —  Davidson  v.  Kelly,  1  Md.  500; 
Moale  v.  Hollins,  11  Gill  &  J.  (Md.)  ir,  33  Am. 
Dec.  684. 


Massachusetts,  —  Banorgee  v.  Ilovey,  5  Mass. 
11,4  Am.  Dec.  17;  Ward  v.  Johnson,  13  Mass. 
150. 

Minnesota.  —  Van  Brunt  v.  Mismer,  8  Minn. 
232. 

New  Jersey. — Van  Vleit  v.  Jones,  20  N.  J. 
L.  342,  43  Am.  Dec.  633;  Baker  v.  Baker,  28 
N.  J.  L.  13,  75  Am.  Dec.  243. 

New  York.  —  Andrews  v.  Smith,  g  Wend.  (N. 
Y.)  53;  Butler  v.  Miller,  1  Den.  (N.  Y.)  410; 
Renard  v.  Sampson,  12  N.  Y.  561;  Averill  v. 
Loucks,  6  Barb.  (N.  Y.)  19. 

Ohio.  —  McNaughten  v.  Partridge,  11  Ohio 
232. 

Pennsylvania.  —  Wallace  v.  Fairman,  4  Watts 
(Pa.)  379;  Charles  v.  Scott,  1  S.  &  R.  (Pa.)  297. 

South  Carolina.  —  State  v.  Gordon,  1  Bay  (S. 
Car.)  491;  Mills  v.  Starr,  2  Bailey  L.  (S.  Car  ) 
359;  Chalmers  71.  Turnipseed,  21  S.  Car.  126; 
Gardner  v.  Hust,  2  Rich.  L.  (S.  Car.)  608. 

Tennessee. —  Nichol  v.  Thompson,  1  Yerg. 
(Tenn.)  154. 

Vermont.  —  Mott  v.  Harrington,  12  Vt.  199. 

Virginia.  — Witz  v.  Fite,  91  Va.  453;  Ward 
v.  Motter.  2  Rob.  (Va.)  536. 

An  Invalid  Specialty  Will  Not  Merge  a  Prior 
Valid  Contract  so  that  the  latter  will  be  vitiated 
by  the  infirmities  of  the  formei.  Pollard  v. 
Scoly,  Cro.  Eliz.  20;  Ferrall  v.  Shaen,  iSaund. 
294;  Robinson  v.  Bland,  2  Burr.  1077;  Gray 
v.  Fowler,  1  H.  Bl.  462;  Johnson  v.  Johnson, 
11  Mass.  359;  Thurston  v.  Percival,  1  Pick. 
(Mass.)  415. 

4.  Parties  and  Debt  Must  Be  the  Same  — Eng- 
land. —  Boaler  v.  Mayor,  19  C.  B.  N.  S.  76,  115 
E.  C.  L.  76;  Sharpe  v.  Gibbs.  16  C.  B.  N.  S. 
527,  in  E.  C.  L.  527;  Chetwynd  v.  Allen, 
(1899)  1  Ch.  358. 

United  States.  —  U.  S.  v.  Lyman,  1  Mason 
(U.  S.)  504. 

A  ew  i  ork.  —  Day  v.  Leal,  14  Johns.  (N.  Y.) 
404;  Davis  v.  Anable,  2  Hill  (N.  Y.)  339. 

Pennsylvania. — Jones  v.  Johnson,  3  W.  & 
S.  (Pa.)  276,  38  Am    Dec.  760. 

5.  Acceptance  as  Collateral  Security  —  England. 
—  Twopenny  v.  Young,  3  B.  &  C.  20S,  10  E. 
C.  L.  54;  Solly  v.  Forbes,  2  Brod.  &  B.  38,  6  E. 
C.  L.  27;  Ernes  v.  Widdowson,  4  C.  &  P.  151, 
19  E.  C.  L.  316;  Weston  v.  Foster,  3  Scott  155. 
2  Bing.  N.  Cas.  693,  29  E.  C.  L.  457;  Holmes 
v.  Bell,  3  M.  &  G.  213,  42  E.  C.  L.  118,  3  Scott 
N.  R.  479;  Bell  v.  Banks,  3  M.  &  G.  258,  42  E. 
C.  L.  141;  Norfolk  R.  Co.  v.  M'Namara,  3 
Exch.  628;  Hooper's  Case,  Leon.  (pt.  ii.)  no. 

United  States.  —  U.  S.  v.  Lyman,  1  Mason 
(U.  S.)  482;  Kemmil  v.  Wilson]  4  Wash.  (U.  S  ) 
308;  U.  S.  v.  Hoyt,  1  Blatchf.  (U.  S.)  329. 
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Another  requisite  for  merger  to  operate  is  that  the  remedy  on  the  specialty 
be  coextensive  with  the  remedy  on  the  simple  contract.1 

A  Sealed  Instrument  Given  by  One  of  Several  Joint  Contractors  purporting  to  bind  all,  if 
accepted  as  a  satisfaction,  merges  a  prior  simple  contract  made  by  all  so  that 
no  action  can  afterwards  be  maintained  on  the  simple  contract  or  on  the 
specialty  against  the  contractors  who  did  not  sign  it.2  But  it  appears  that  a 
different  rule  prevails  where  the  contract  is  joint  and  several.3 

A  Higher  Security  of  a  Third  Person  taken  in  satisfaction  of  a  debt,  at  the  time  of 
making  the  original  contract  or  afterwards,  operates  to  extinguish  such  debt, 
but  this  depends  on  the  intention  of  the  parties  entirely,  and  is  not  a  technical 
case  of  merger.4 


Alabama. — Abercrombie  v.  Mosely,  9  Port. 
(Ala.)  145. 

Connecticut.  —  Tryon  v.  Harl,  2  Conn.  120. 
Illinois.  —  Wilhelm  v.  Schmidt,  84.  111.  183. 
Indiana.  —  Heeg  v.  Weigand,  33  Ind.  2S9. 
Missouri.  —  Shaw  v.  Burton,  5  Mo.  478. 
New  York.  —  Day  v.  Leal,  14  Johns.  (N.  Y.) 
404. 

Pennsylvania.  —  Charles  v.  Scott,  I  S.  &  R. 
(Pa.)  294;  Wolf  v.  Wyeth,  11  S.  &  R.  (Pa.)  149; 
Montgomery  v.  St.  Stephen's  Church,  4  VV.  & 
S.  (Pa.)  542;  Stone  v.  Miller,  16  Pa.  St.  456; 
Ligget  v.  State  Bank,  7  S.  &  R.  (Pa)  218;  Perit 
v.  Pittfield,  5  Rawle  (Pa.)  171. 

Texas.  — Graves  v.  Allen,  66  Tex.  589. 

That  the  Specialty  Was  Merely  Collateral  May 
Appear  from  the  face  of  the  instrument  or  from 
the  nature  of  the  transaction.  Walton  v.  U. 
S.,  9  Wheat.  (U.  S.)  651;  Columbia  Bank  v. 
Patterson,  7  Cranch  (U.  S.)  299;  Van  Vleit  v. 
Jones,  20  N.  J.  L.  340,  43  Am.  Dec.  633;  Davis 
v.  Anable,  2  Hill  (N.  Y.)  339;  Wallace  v.  Fair- 
man,  4  Watts  (Pa.)  378;  Buike  v.  Cruger,  8 
Tex.  66,  58  Am.  Dec.  102,  11  Tex.  694;  Ward 
7/.  Motter,  2  Rob.  (Va.)  563. 

But  where  there  is  noevidenceof  a  different 
intent  and  the  higher  security  is  executed  for 
the  same  debt  as  that  secured  by  the  simple 
contract,  the  presumption  is  that  merger  was 
intended.  U.  S.  v.  Lyman,  1  Mason  (U.  S  ) 
482;  Butler w.Miller,  1  Den.  (N.  Y.)407;  Gard- 
ner v.  Hust,  2  Rich.  L.  (S.  Car.)  601;  Witz  v. 
Fite,  91  Va.  454. 

1.  Remedies  Must  Be  Coextensive.  —  Bell  v. 
Banks,  3  M.  &  G.  258,  42  E.  C.  L.  141;  Ex  p. 
Bate,  3  Deac.  35S;  Sharpe  v.  Gibbs  16  C.  B. 
N.  S.  527,  in  E.  C.  L.  527,  12  VV.  R.  711; 
Boaler"?.  Mayor,  19  C.  P.  N.  S.  76,  115  E.  C. 
L.  76;  Chetwynd  v.  Allen,  (1S99)  1  Ch.  353; 
Witz  v.  Fite,  91  Va.  453. 

Where  one  of  the  two  makers  of  a  joint  and 
several  promissory  note  gives  to  the  payee  a 
bond  for  the  amount  thereof,  there  is  no  mer- 
ger, for  the  remedy  on.  the  bond  is  not  co- 
extensive with  the  remedy  on  the  note.  Ansell 
v.  Baker,  15  Q.  B.  20,  69  E.  C.  L.  20. 

2.  Merger  in  Bond  of  Joint  Contractor  —  In- 
diana.—  Maghee  v.  Collins,  27  Ind.  85. 

Maryland.  —  Williams  v.  Hodgson,  2  Har. 
&  J.  (Md.)  482.  3  Am.  Dec.  563;  Davidson  v. 
Kelly,  1  Md.  492;  Moale  v.  Hollins,  11  Gill  & 
J.  (Md.)  11,  33  Am.  Dec.  684, 

Massachusetts.  —  Banorgee  v.  Hovey,  5  Mass. 
23,  4  Am.  Dec.  17;  Kimball  v.  Tucker,  10 
Mass.  192;  Ward  v.  Johnson,  13  Mass.  148. 

Missouri.  — Settle  v.  Davidson,  7  Mo.  604. 

New  York.  —  Clement  v.  Brush,  3  Johns. 
Cas.  (N.  Y.)  1S0;  Tom  v.  Goodrich,  2  Johns. 


(N.  Y.)  213;  Frisbie  v.  Larned,  21  Wend.  (N. 
Y.)  453;  Gram  v.  Seton,  1  Hall  (N.  Y.)  292; 
Robertson  v.  Smith,  18  Johns.  (N.  Y.)  459,  9 
Am.  Dec.  227. 

North  Carolina.  —  Spear  v.  Gillet  I  Dev.  Eq. 
(16  N.  Car.)  470;  Horton  v.  Child,  4  Dev.  L. 
(15  N.  Car.)  460. 

Ohio.  —  McNaughten  v.  Partridge,  11  Ohio 
233,  38  Am.  Dec.  731. 

Pennsylvania.  —  Anderson  v.  Levan,  I  W.  & 
S.  (Pa.)'334;  Gerard  v.  Basse,  1  Dall.  (Pa.) 
119,  1  Am.  Dec.  226;  Hoskinson  v.  Eliot,  62 
Pa.  St.  402. 

Tennessee.  —  Nunnely  v.  Doherty,  1  Yerg. 
(Tenn.)  26;  Waiigh  v.  Carriger,  1  Yerg. 
(Tenn.)  31. 

See  also  the  titles  Agency,  vol.  1,  pp.  952, 
958;  Bonus,  vol.  4,  p.  635  el seq. ;  Partnekship; 
and,  as  to  joint  and  joint  and  se  i-eral  contracts, 
the  title  Contracts,  vol.  7,  p.  toi. 

Acceptance  as  Satisfaction  Necessary.  —  Acting 
on  the  principle  that  in  order  to  produce  mer- 
ger the  security  under  seal  must  te  accepted 
in  satisfaction,  it  is  held  in  some  courts  that 
when  a  bond  given  by  one  joint  contractor  in 
the  name  of  all  is  accepted,  it  is  accepted  ac- 
cording to  its  apparent  purport,  as  the  joint 
undertaking  of  all,  and  so  as  extinguishing 
the  joint  simple  contract ;  if  not  so  accepted  it 
cannot  extinguish  the  joint  liability  on  the 
simple  contract.  Doniphan  v.  Gill,  I  B.  Mon. 
(Ky.)  199;  Fleming  v.  La  whom,  Dudley  L.  (S. 
Car.)  360. 

In  the  South  Carolina  case,  the  reasoning, 
which  is  founded  on  the  North  Carolina  cases 
cited  in  the  next  note,  confuses  precedents  cf 
merger  with  others  of  substitution  of  another 
contract  of  the  same  grade;  and  the  decision 
in  the  Kentucky  case,  made  three  years  later, 
has  been  used  constantly  since  as  an  authority 
for  cases  of  substitution,  miscalling  them  cases 
of  merger.  See  Turntow  ?■.  Broach,  12  Bush 
(Ky.)  456. 

3.  Joint  and  Several  Contiacts.  —  Sale  v.  Dish- 
man,  3  Leigh  (Va.)  548,  distinguishing  between 
such  contracts  as  joint  at  law  and  as  joint  and 
several  in  equity;  Spear  v.  Gillet,  1  Dev.  Eq. 
(16  N.  Car.)  471,  per  Ruffin,  J.,  saying  that  the 
several  liability  of  the  contractors  other  than 
the  sjgner  of  the  specialty  might  still  be  en- 
forced. See  also  Horton  v.  Child,  4  Dev.  L. 
(15  N.  Car.)  460.  In  this  state  there  was  a 
statute  changing  joint  obligations  to  joint  and 
several  obligations.  See  Brown  v.  Clary,  1 
Hayw.  (2  N.  Car.)  107. 

4.  Taking  Higher  Security  of  Third  Parties.  — 
Schack  v.  Anthony,  1  M.  &  S.  575;  U.  S. 
v.  Lyman,   1  Mason  (U.  S.)  505;  Banorgee 
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IV.  Merger  into  or  of  Judgments  —  1.  Of  Cause  of  Action  into  Judgment.  — 
Where  a  cause  of  action  has  been  prosecuted  or  reduced  to  judgment,  the 
cause  of  action  is  swallowed  up  and  merged  in  the  judgment,  which  is  a 
higher  and  superior  sort  of  security.1  The  effect  of  the  merger  is  that  the 
matter  which  gave  rise  to  the  litigation  can  never  again  be  the  basis  of  an 
action.2  The  same  result  may  be  reached  without  resorting  to  the  idea  of  a 
merger  in  a  superior  security.  The  finality  of  judicial  decisions  is  a  funda- 
mental principle,  founded  on  maxims  of  public  policy,  Interest  reipublicce  ut 
sit  finis  litinm,3  and  of  individual  liberty,  Nemo  debet  bis  vcxari  pro  una  et 
caelem  causa;  1  and  this  principle  of  finality  demands  that  when  a  question  is 
once  reduced  to  judgment  —  transit  in  rem  judicatam  —  this  judgment,  so 
long  as  it  remains  in  force,  shall  constitute  a  bar  to  a  second  action.5 


v.  Hovey,  5  Mass.  11,  4  Am.  Dec.  17;  Cave  v. 
Hall,  5  Mo.  59.  See  also  the  titles  Novation; 
Payment. 

1.  Merger  of  Cause  of  Action  in  Judgment  — 

England.  —  Higgins'  Case,  6  Coke  45;  Drake 
v.  Mitchell,  3  East  251;  King  v.  Hoare,  13  M. 
&  W.  494;  Smith  v.  Nicolls,  5  Bing.  N.  Cas. 
220,  35  E.  C.  L.  94;  In  re  European  Cent.  R. 
Co.,  4  Ch.  D.  33- 

United  States.  —  U.  S.  v.  Lefflsr,  11  Pet.  (U. 
S.)  101;  Lyman  v.  Brown,  2  Cart.  (U.  S.)  562; 
U.  S.  v.  Price,  9  How.  (U.  S.)  83;  U.  S.  v. 
Cushman,  2  Sumn.  (U.  S.)  437;  Manhattan 
Trust  Co.  v.  Trust  Co.  of  North  America,  (C. 
C.  A.)  107  Fed.  Rep.  32S. 

Alabama.  —  Mobile  Bank  v.  Mobile,  etc.,  R. 
Co.,  69  Ala.  305;  Thomason  v.  OJum,  31  Ala. 
108,  68  Am.  Dec.  159. 

Arkansas.  —  Whiting  z>.  Beebe,  12  Ark.  421. 

Connecticut.  —  Bank  of  North  America  v. 
Wheeler,  28  Conn.  433,  73  Am.  Dec.  683. 

Illinois.  —  Wann  v.  McNulty,  7  111.  355,  43 
Am.  Dec.  58;  Wayman  v.  Cochrane,  35  111. 
152;  Runnamaker  v.  Cordray,  54  III.  303; 
Rork  v.  McDavid,  91  111.  App.  262;  Shadbolt 
v.  Findeisen;  88  111.  App.  432. 

Indiana.  —  Ward  v.  Haggard,  75  Ind.  384; 
Cissna  v.  Haines,  18  Ind.  496;  Rawley 
v.  Hooker,  21  Ind.  144;  Ault  v.  Zehering, 
38  Ind.  429;  Gould  v.  Hayden,  63  Ind.  443; 
Wilson  v.  Buell,  117  Ind.  317;  Crosby  v. 
Jeroloman,  37  Ind.  264;  North  Vernon  v. 
Voagler,  103  Ind.  314;  Indiana,  etc.,  R.  Co. 
v.  Koons,  105  Ind  507;  Marshall  v.  Stewart,  65 
Ind.  243;  Hord  v.  Bradbury,  156  Ind.  20. 

Iowa.  —  North  v.  MuJge,  13  Iowa  496,81 
Am.  Dec.  441;  Johnson  v.  Butler,  2  Iowa  535; 
Esies  v.  Chicago,  etc.,  R.  Co.,  72  Iowa  235. 

Kansas. — Siaufler  v.  Remick,  37  Kan.  454; 
Ashton  v.  Clayton,  27  Kan.  626;  Price  v.  Atchi- 
son First  Nat.  Bank,  (Kan.  1901)  64  !'ac.  Rep. 
637. 

Maine.  —  Brown  v.  West,  73  Me.  24;  Bick- 
nelU\  Trickey,  34  Me.  273;  Uran  v.  Houdlette, 
36  Me.  15;  Pike  v.  McDonald,  32  Me.  418,  54 
Am.  Dec.  597 

Maryland.  —  Groverman  v.  Diffenderffer,  II 
Gill  &  J.  (Md.)  15;  Harris  v.  Alcock,  10  Gill  & 
J.  (Md.)  226,  32  Am.  Dec.  158. 

Massachusetts.  —  Bangs  v.  Watson,  9  Gray 
(Mass.)  2ti ;  Thacher  v.  Gammon,  12  Mass. 
268;  Wyman  v.  Fabens,  111  Mass.  So. 

Missouri.  —  Pitts  v.  Fugale,  41  Mo.  405; 
Cooksey  v.  Kansas  City,  etc.,  R.  Co.,  74  Mo. 
477- 

New  Hampshire.  —  Andrews  i>.  Varrell,  46 
N.  H.  17. 


New  Jersey.  —  Baker  v.  Baker,  28  N.  J.  L. 
13,  75  Am.  Dec.  243;  Mutual  L.  Ins.  Co.  v. 
Newion,  50  N.  J.  L.  571;  Wooster  v.  Cooper, 
59  N.  J.  Eq.  204. 

New  York.  —  Besley  v.  Palmer,  1  Hill  (N.  V.) 
482;  Goodrich  v.  Dunbar,  17  Barb.  (N.  Y.) 
644;  Shaw  v.  Broadbent,  129  N.  Y.  114; 
Davies  v.  New  York,  93  N.  Y.  250;  Cair  v. 
Rischer,  119  N.  Y.  117;  Taylor  v.  Root,  4 
Keyes  (N.  Y.)  335;  McBult  v.  Hirsch,  (C.  PI. 
Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  441;  Mallory  v. 
Leach,  (Supm.  Ct.  Spec.  T.)  14  Abb.  Pr.  (N. 
Y.)  449,  note,  Suydam  7).  Barber,  18  N.  Y.  468, 
75  Am.  Dec.  254;  Gutta  Percha,  etc.,  Mfg.  Co. 
v.  Houston,  108  N.  Y.  278,  2  Am.  St.  Rep.  412. 

North  Carolina.  —  Grant  v.  Burgwyn,  88  N. 
Car.  95;  Piatt  v.  Potts,  n  Ired.  L.  (33  N. 
Car.)  266,  53  Am.  Dec.  412;  Gibson  v.  Smith, 
63  N.  Car.  103. 

Ohio.  —  Btigel  v.  Creed,  (Ohio  igoi)  60  N. 
E.  Rep.  991. 

Pennsylvania.  — Jones  v.  Johnson,  3  W.  & 
S.  (Pa.)  276,  38  Am,  Dec.  760;  Murray  v. 
Weigle,  118  Pa.  St.  159. 

South  Carolina.  —  Napier  v.  Gidiere,  Spears 
Eq.  (S.  Car.)  215,  40  Am.  Dec.  C13. 

Wisconsin. — Jameson  v.  Baiber,  56  Wis.  630. 
See  also  supra,  this  title,  Merger  of  Contracts 
—  Definition  and  Scope  of  Treatment. 

For  Additional  Cases  Illustrating  this  Rule,  see 
the  title  Foreign'  Judgments,  vol.  13,  p.  1014. 

2.  Matter  After  Merger  Will  Not  Support  Action. 

—  Higgins'  Case,  6  Coke  45;  U.  S.  v.  Ltffler, 
11  Pet.  (U.  S.)  101;  Johnson  v.  Hires,  61  Md. 
136.  See  also  the  cases  cited  in  the  last  note 
supra. 

3.  Public   Interest   in  Ending   Litigation,  — 

Higgins'  Case,  6  Coke  45;  Commings  v. 
Heard,  L.  R.  4  Q.  B,  673,  Marsh  v.  Pier,  4 
Rawle  (Pa.)  28S,  26  Am.  Dec.  143.  See  also 
the  title  Res  Judicata, 

"  The  very  object  of  instituting  courts  of 
justice  is  that  litigation  should  be  decided, 
and  decided  finally."  Willes,  J.,  in  Great 
Northern  R.  Co.  v.  Mossop,  17  C.  B.  140,  84 
E.  C.  L.  140. 

4.  No  One  Shall  Be  Vexed  Twice  for  the  Same 
Cause.  —  Broom's  Leg.  Max.  (8th  Am.  ed.) 
*343;  Sparrie's  Case,  5  Ccke  61;  Young  v. 
Black,  7  Cranch  (U.  S.)  567;  Marsh  v.  Pier,  4 
Rawle  (Pa.)  288,  26  Am.  Dec.  142.  See  also 
1  Encyc.  of  Pl.  and  Pr.  750,  title  Another 
Suit  Pending.  See  in  this  work  the  title 
Jeopardy,  vol.  17,  p.  580,  for  the  application 
of  this  maxim  in  criminal  law. 

5.  Judgment  Constitutes  Bar  to  Second  Action. 

—  Nelson  v.  Couch,  15  C.  B.  N.  S.  99,  109  E. 
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The  Doctrine  of  Res  Judicata  is  thus  seen  to  include  all  cases  of  merger,  i.  e., 
cases  where  a  judgment  is  claimed  to  be  a  bar;  but  it  embraces  also  cases 
where  a  judgment  between  the  same  parties  but  on  a  different  cause  of  action 
is  introduced  as  conclusive  evidence  of  some  point  necessarily  involved  in  such 
former  litigation.1  Consequently  the  discussion  of  merger  in  judgments  can 
be  more  conveniently  presented  elsewhere  in  this  work."J 

The  Principle  of  Estoppel  is  sometimes  said  to  be  the  foundation  of  both  merger 
and  res  judicata?  but  it  has  been  objected  that  estoppel  is  the  result  of  an  act 
of  the  parties,  while  the  conclusiveness  of  judgments  results  from  an  inflexi- 
ble legal  principle,  so  that  an  estoppel  may  be  undone  by  the  parties'  own  act. 
but  the  effectiveness  of  judgments  depends  on  operation  of  law  independent 
of  intention.4 

2.  Of  Judgment  into  Later  Judgment.  —  When  one  judgment  is  made  the 
basis  of  the  recovery  of  another  judgment,  the  first  judgment  with  all  its 
incidents  and  liens  is  merged  in  the  second.5 

3.  Of  Judgment  by  Union  of  Ownership  of  Judgment  and  Property  Subject 
Thereto.  —  Judgments,  like  other  charges  upon  lands,  merge  in  general  upon 
the  union  of  the  judgment  and  of  the  property  subject  to  its  lien.® 

V.  Merger  of  Torts  in  Felonies — 1.  In  England.- — It  was  supposed  to 
be  the  rule  by  the  ancient  common  law  that  where  the  same  act  amounted 
to  a  felony  and  a  tort,  the  civil  remedy  of  the  party  injured  was  merged  and 
extinguished  in  the  felony.'  But  according  to  the  great  weight  of  English 
authority  the  civil  remedy  is  at  most  merely  suspended  until  after  the  termina- 
tion of  a  criminal  prosecution  against  the  offender,  and  is  not  taken  away  abso- 
lutely after  the  ends  of  public  justice  are  attained,8  and  at  one  time  the  plain- 


C.  L.  gq;  Langmead  v.  Maple  18  C.  B.  N.  S. 
270,  114  E.  C.  L.  270;  Marsh  v.  Pier,  4  Rawle 
(Pa.)  288,  26  Am.  Dec.  142.  See  also  the  title 
Res  Judicata, 

Res  Judicata  pro  Veritate  Accipitur,  a  maxim 
of  the  civil  and  common  law,  agrees  with  this 
doctrine.    Bairs  v.  Jackson,  1  Y.  &  C.  Ch.  588. 

1.  Res  Judicata  Includes  Merger.  —  Nelson  v. 
Couch,  15  C.  B.  N.  S.  108,  109  E.  C.  L.  108, 
per  Willes,  J.;  Cromwell  v.  Sac  County,  94  U. 
S.  351;  Spencer  v  Dearth,  43  Vt.  105.  See 
also  the  title  Estoppel,  vol.  n,  p.  390. 

2.  See  the  title  Res  Judicata. 
8.  See  the  title  Estoppel,  vol.  11,  pp.  388 

notes,  390. 

4.  Estoppel  and  Res   Judicata  Contrasted.— 

Kilheffer  v.  Herr,  17  S.  &  R.  (Pa.)  325,  17  Am. 
Dec.  658,  per  Husion,  J.;  Marsh  v.  Pier,  4 
Rawle  (Pa.)  289,  26  Am.  Dec.  \yi,per  Ken- 
nedy, J.  See  also  1  Freeman  on  Judgments 
(4th  ed.),  §  247. 

5.  Judgment  Merges  Judgment.  —  Gould  v. 
Hayden,  63  Ind.  443;  Bertram  v.  Waterman, 
18  Iowa  530;  Purdv  v.  Doyle,  1  Paige  (N.  Y.) 
558.  See  also  Johnson  v.  Hesser,  (Neb.  1901) 
85  N.  W.  Rep.  89 1.,  and  [he  title  Judgments 
and  Decrees,  vol.  17,  p.  808. 

Where  a  Forthcoming  or  Delivery  Bond  Acquires 
by  Forfeiture  the  Effect  of  a  Judgment,  the  like 
result  follows  and  the  former  judgment  is 
merged.  See  the  title  Executions,  vol.  11,  p. 
708;  Forthcoming  and  Delivery  Bonds,  vol. 
13.  p.  1150. 

Effect  of  Scire  Facias.  —  There  must,  however. 
t>2  a  new  judgment  for  ihe  former  judgment 
with  its  liens  to  be  merged,  and  the  revival  of 
a  judgment  bv  scire  facias,  being  but  a  con- 
tin  tance  of  the  former  action,  continues  the 
judgment  with  its  liens  and  incidents.  Fitz- 
hugh  v.  Blake,  2  Cranch  (C.  C.)  37;  Adams  v. 


Rowe,  11  Me.  89,  25  Am.  Dec.  266;  Sutton  v. 
Cole,  155  Mo.  206;  Irwin  v.  Nixon,  11  Pa.  St. 
419,  51  Am.  Dec.  559;  Carter  v.  Carriger,  3 
Yerg.  (Tenn.)  411,  24  Am.  Dec.  585.  See  also 
Davis  v.  Packard,  7  Pel.  (U.  S.)  2S5,  and  the 
title  Judgments  and  Decrees,  vol.  17,  p.  £04. 

Judgments  in  Ancillary  Proceedings  to  Aid  in 
Collecting  the  Judgment  Debt  do  not  create  a 
merger,  such  as  a  proceeding  to  charge  a 
wife's  separate  estate  on  a  judgment  against 
the  husband  for  certain  items  included  in  ihe 
judgment.  Roberts  v.  Rice,  71  Ala.  187.  Or 
a  judgment  in  garnishment.  See  the  title 
Garnishment,  vol.  14,  p.  8S4. 

No  Technical  Merger  of  a  Judgment  in  a  Subse- 
quent Agreement  can  take. place,  the  latterbeing 
the  lower  security.  Presle)-  v.  Lowry,  26 
Minn.  15S. 

But  a  subsequent  agreement  may  discharge 
the  judgment  where  so  offered  and  accepted. 
See  Chambets  v.  McDowell.  4  Ga.  1S5.  See 
also  the  titles  Judgments  and  Decrees,  vol. 
17,  p.  861 ;  Payment. 

A  Judgment  Cannot  Merge  in  a  Subsequent  Mort- 
gage, for  the  judgment  may  be  levied  on  all 
lands  and  goods  and  the  mortgage  creates  a 
specific  lien  on  particular  lands  only*.  John- 
son -'.  Hines,  61  Md.  136. 

6.  See  supra,  this  title.  Merger  of  Estates  — 
Merger  of  Charges,  and  references  there  given. 

7.  Civil  Remedy  Merged. —  Iligginsr.  Butcher, 
Yelv.  89  (dictum  of  Tanfield,  J.);  Cooper  v. 
Witham,  Sid.  (pt.  i.)  375. 

8.  Civil  Remedy  Suspended  until  Prosecution.  — 
Crosby  v.  I.eng,  12  East  409;  Marsh  v.  Keat- 
ing, 1  Bing.  N.  Cas.  198,  27  E.  C.  L.  354,  2  CI. 
&  F.  250,  8  Bligh  N.  S.  657;  Cox  v.  Paxton.  17 
Ves.  Jr.  329;  Chowne  v.  Baylis,  31  Beav.  351. 
See  also  Master  v.  Miller.  4  T.  R.  332.  per 
Buller,  J.;  Vincent  v.  Sprague,  3  U.  C.  Q.  B. 
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tiff  was  required  to  allege  and  prove  his  diligence  in  the  criminal  prosecution 
if  his  pleadings  in  the  civil  action  revealed  felonious  conduct  on  the  part  of 
the  defendant. 1  No  rule,  however,  precludes  the  injured  party  from  main- 
taining an  action  to  recover  from  a  third  and  innocent  person  that  which  has 
been  feloniously  taken  from  him,  although  no  steps  have  been  taken  to  bring 
the  thief  to  justice,  unless  the  stolen  property  has  been  purchased  in  market 
overt  in  a  jurisdiction  where  such  purchase  is  protected  by  law.*  Nor  docs 
the  rule  apply  where  the  plaintiff  is  not  the  person  upon  whom  the  felony  was 
committed,  and,  therefore,  had  no  duty  to  prosecute.3 

2.  In  United  States  —  a.  English  Rule  Adopted.  —  Although  the 
English  rule  was  adopted  in  early  American  cases  in  some  states,4  it  has  been 
swept  away  by  statute  in  those  and  other  states.5    But  in  Rhode  Island  the 


283;  Macdonald  v.  Ketchum,  7  U.  C.  C.  P.  484. 
And  see  the  titles  Death  uy  Wrongful  Act, 
vol.  8,  p.  851;  Larceny,  vol.  18,  p.  533. 

A  Person  Cannot  Set  Up  His  Own  Felony  as  a 
defense  to  a  civil  demand,  after  the  felony  has 
been  tried  and  disposed  of.  Gibson  v.  Minet, 
1  H.  Bl.  611;  Sione  v.  Marsh,  6  B.  &  C.  564, 
13  E.  C.  L.  252. 

Yet  in  Livingstone  v.  Massey,  23  U.  C.  Q. 
B.  156,  the  defendant's  counsel  was  allowed 
to  move  for  a  nonsuit  on  the  ground  that  the 
evidence  showed  a  felony,  and  the  nonsuit 
was  granted;  Hagarty,  J.,  dissenting. 

State  of  Authorities  —  Judge  Bound  to  Try  Cause. 
—  In  Wells  v.  Abrahams,  L.  R.  7  Q.  B.  554, 
the  authority  of  this  rule  is  examined  and  it  is 
shown  that  the  cases  supporting  it  are  largely 
dicta.  Gimson  v.  Woodfull,  2  C.  &  P.  41,  12 
E.  C.  L.  20,  which  supported  it  to  the  fullest 
extent,  was  overruled  in  White  v.  Spettigue, 
13  M.  &  W.  603.  VVellock  v.  Conslantine,  2 
H.  &  C.  146.  also  supported  the  rule,  to  the 
extent  of  affirming  a  nonsuit  at  nisi  prius 
granted  because  the  plaintiff's  case  depended 
on  the  proof  of  a  felony,  but  the  remarks  of 
the  judges  show  that  they  thought  the  nonsuit 
was  wrong. 

The  decision  in  Wells  v.  Abrahams,  L,  R.  7 
Q.  B.  554,  was  that  a  trial  judge  had  no  right 
to  nonsuit  under  such  circumstances,  but 
must  try  the  case. 

If,  however,  the  plaintiff  alleges  an  un- 
prosecuted  felony  as  his  cause  of  action,  it 
seems  that  proceedings  in  the  case  may  be 
stayed  until  the  offender  can  be  prosecuted. 
Roope  v.  D'Avigdor,  10  Q.  B.  D.  412;  Taylor 
v.  McCullough,  8  Ont.  309. 

After  Conviction  or  Acquittal  for  Felony.  — 
After  acquittal,  Lutterell  v.  Reynell,  1  Mod. 
282 ;  Crosby  v.  Leny,  12  East  409;  or  con  viction, 
Markham  v.  Cobb,  W.  Jones,  147,  Noy  82; 
Dawkes  v.  Coveneigh,  Style  346;  a  civil  action 
will  lie. 

Prosecution  Impossible.  —  Where  the  criminal 
has  died  before  the  discovery  of  the  felony, 
Wickham  v.  Gatrill,  2  Smale  &  G.  353;  or 
where  the  prosecution  has  been  stopped  by 
direction  of  the  judge,  Dudley,  etc..  Banking 
Co.  v.  Spittle.  1  Johns.  &  H.  14;  or  is  for  any 
reason  impossible  (see  Ex  p.  Ball,  10  Ch.  D. 
667),  the  party  may  have  a  civil  remedy. 

Where  the  Evidence  Leaves  It  Doubtful  whether 
a  felony  has  been  committed,  the  trial  must 
proceed.  Brown  v.  Dalby,  7  U.  C.  p.  B.  160. 
See  also  Walsh  v.  Nattrass,  19  U.  C.  C.  P.  453. 

In  Prosser  v.  Rovve.  2  C.  &  P.  421,  12  E.  C. 


L.  200,  at  nisi  prius,  a  case  for  money  had  and 
received  against  a  bailee,  the  judge  left  it  to 
the  jury  to  say  whether  the  defendant  came  by 
the  goods  with  intent  to  steal  them,  directing 
in  such  case  a  verdict  for  the  defendant,  be- 
cause merger  would  ensue,  and  declaring  that 
the  case  must  then  be  sent  to  the  criminal  side 
of  the  assizes. 

1.  Plaintiff  to  Prove  Due  Diligence  in  Prosecut- 
ing.—  Cox  v.  Paxton,  17  Yes.  Jr.  329. 

It  was  so  held  in  Ahdama  while  the  rule  was 
there  in  vogue.  Middleton  v.  Holmes,  3  Port. 
(Ala.)  424;  Nelson  v.  Bonduiant,  26  Ala.  341; 
Morton  v.  Bradley,  27  Ala.  640. 

2.  Remedy  Against  Third  Party.  —  Stone  v. 
Marsh,  6  B.  &  C.  551,  13  E.  C.  L.  249;  Lee  v. 
Bayes,  18  C.  B.  599,  86  E.  C.  L.  599;  25  L.  J. 
C.  PI.  249.  And  see  Rogers  v.  Huie,  1  Cal. 
429,  54  Am.  Dec.  300,  and  the  title  Larceny, 
vol.  18,  p.  533. 

3.  Where  Plaintiff  Not  the  Felon's  Victim.— 
Appleby  v.  Franklin,  17  Q.  B.  D.  93;  Osborn 
v.  Gillett,  L.  R.  8  Exch.  88.  See  also  Midland 
Ins.  Co.  v.  Smith,  6  Q.  B.  D.  561. 

4.  English  Rule  Adopted  in  United  States  — 
Alabama, —  McGrew  v.  Cato,  Minor  (Ala.)  8 ; 
Middleton  v.  Holmes,  3  Port.  (Ala.)  424; 
Blackburn  v.  Minter,  22  Ala.  613;  Nelson  v. 
Bondurant,  26  Ala.  34t;  Morton  v.  Bradley, 
27  Ala.  640;  Bell  v.  Troy,  35  Ala.  204. 

Georgia.  —  Rule  adopted  as  to  treason  and 
common-law  felonies,  and  made  statutory  with 
some  modifications  by  Code  Ga.  18S2.  §  2970; 
Adams  v.  Barrett,  5  Ga.  404;  Neal  v.  Farmer, 
9  Ga.  555;  Dacy  v.  Gay,  16  Ga.  203;  Williams 
v.  Fambro,  30  Ga.  232;  Chick  v.  Southwestern 
R  Co.,  57  Ga.  357 ;  Bioughton  v.  Winn,  60  Ga. 
486.  See  also  Dodson  v.  McCauley,  62  Ga. 
130;  Newton  Mfg.  Co.  v.  White,  63  Ga.  697. 
Applied  in  cases  of  death  by  wrongful  act. 
Allen  v.  Atlanta  St.  R.  Co.,  54  Ga.  503 ;  Weekes 
v.  Cottirigham,  58  Ga  559;  Savvtell  v.  Western, 
etc  ,  R.  Co.,  61  Ga.  567.  Rule  does  not  apply 
to  actions  for  felonies  in  another  slate.  Mc- 
Bain  v.  Smith,  13  Ga.  315. 

Maine.  —  Adopted  as  to  robberies  and  lar- 
cenies. Foster  v.  Tucker,  3  Me.  458,  14  Am. 
Dec.  243;  Boodv  v.  Keating,  4  Me.  164; 
Crowell  v.  Merrick.  19  Me.  392;  Belknap  v. 
Milliken,  23  Me.  381.  But  not  as  to  other 
crimes.  Nowlan  v.  Griffin,  68  Me.  235,  28  Am. 
Rep.  -45;  Thayer  v.  Boyle,  30  Me.  480. 

Pennsylvania.  —  Hutchinson  v.  Merchants', 
etc.,  Bank,  4r  Pa.  St.  42,  80  Am.  Dec.  596. 

5.  Contrary  Rule  Established  by  Statute  —  Ala- 
bama. —  Civ.  Code  (1S96),  £  22. 
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statute  provides  that  in  certain  cases  complaint  shall  be  made  to  some  proper 
magistrate  for  the  crime  or  offense,  and  process  issued  thereon  against  the 
offender,  before  a  civil  action  can  be  commenced  for  the  private  injury.1 

b.  English  Rule  Denied.  — The  majority  of  courts  in  the  United  States 
regard  the  English  rule  as  not  adapted  to  our  situation  and  needs,  and  of  little 
practical  use,  and  hold  that  there  is  no  merger,  and  that  a  party  who  has  been 
injured  by  the  felonious  conduct  of  another  may  maintain  his  civil  action  for 
the  injury  without  waiting  for  the  institution  of  a  criminal  prosecution  against 
the  offender.2 

VI.  Merger  in  Criminal  Law  —  1.  Definition.  —  At  common  law  the  dis- 
tinction between  the  grades  of  crime,  felony  and  misdemeanor,  was  important 
and  carefully  observed.  For  instance,  in  the  case  of  misdemeanor  the  prisoner 
was  entitled  to  the  full  privilege  of  counsel,  to  a  copy  of  his  indictment,  and 
to  a  special  jury,3  advantages  to  which  upon  an  indictment  for  a  felony  he 
was  not  entitled.  Under  the  circumstances  it  was  considered  that  the  prisoner 
could  not  be  found  guilty  of  a  misdemeanor  upon  an  indictment  for  a  felony, 
although  the  misdemeanor  formed  a  constituent  part  of  the  felony  and  was 
complete,  as  he  would  lose  substantial  advantages  of  the  method  of  trial  pro- 
vided for  the  misdemeanor.4    Again,  where  the  indictment  was  framed  for  a 


Arkansas.  — Sand.  &  H.  Dig.  Stat.  (1894),  § 
5916.    See  Brunson  v.  Martin,  17  Ark.  270. 

California.  —  Code  Civ.  Pro.,  §  32.  See  also 
Rogers  v.  Huie,  1  Cal.  429,  54  Am.  Dec.  300. 

Georgia. —  Acts  1878-79,  p.  57,  amending 
Code  1882,  §  2970.  See  Western,  etc.,  R.  Co. 
v.  Meigs,  74  Ga.  857,  Powell  v.  Augusta,  etc., 
R.  Co.,  77  Ga.  192,  Parker  v.  Lanier,  82  Ga. 
216. 

Maine.  —  Rev.  Stat.,  c.  120,  §  14;  Howe  v. 
Clancey,  53  Me.  130;  Carleton  v.  Lewis,  67 
Me.  76. 

New  York.  — Code  Civ.  Pro.,§  1899;  Gordon 
v.  Hostetter,  37  N.  Y.  105.  See  also  Van 
Norden  v.  Robinson,  45  Hun  (N.  Y.)  570; 
Kain  v.  Larkin,  56  Hun  (NT.  Y.)  So;  Van  Duzer 
v.  Howe,  21  N.  Y.  531;  Smith  v.  Lockwood, 
13  Birb.  (N.  Y.)  209. 

Pennsylvania.  —  Bright.  Purd.  Dig.  Laws 
(12th  ed.),  p.  563,  $  78. 

See  also  the  statutes  of  the  several  states. 

1.  Rhode  Island.  —  See  Gen.  Laws  R.  I.  (1896), 
c.  233,  §  16.  See  also  Arnold  v.  Gaylord,  16 
R.  I.  573;  Baker  v.  Slater  Mill,  etc.,  Co.,  14 
R.  I.  531 ;  Royce  v.  Oakes,  20  R.  I.  252;  Crowley 
v.  Burke,  20  R.  I.  793. 

2.  Doctrine  Not  Generally  Adopted  in  United 
States  —  C  Tnited  States.  —  Plummet  v.  Webb, 
Ware  (U.  S.)  75. 

Connecticut.  —  Cross  71.  Guthery,  2  Root 
(Conn.)  90,  1  Am.  Dec.  61. 

Florida.  —  Williams  v.  Dickenson,  28  Fla.  90. 

Indiana. —  Lofton  v.  Vogles,  17  Ind.  105; 
Short  v.  Barker,  22  Ind.  14S. 

Iowa.  —  Barton  v.  Fahcrty,  3  Greene  (Iowa) 
327,  54  Am.  Dec.  503. 

Kentucky. — Blassingame  v.  Glaves,  6  B. 
Mon.  (Ky.)  38;  Eden  v.  Lexington,  etc.,  R. 
Co.,  14  B.  Mon.  (Ky.)  165. 

Massachusetts.  —  Boston,  etc.,'  R.  Corp.  v. 
Dana,  1  Gray  (Mass.)  S3 ;  Manufacturers',  etc.. 
Bank  v.  Gore,  15  Mass.  75,  8  Am.  Dec.  83; 
Boardman  v.  Gore,  15  Mass.  331;  Atwood  v. 
Fisk,  101  Mass.  363,  100  Am.  Dec.  124. 

Michigan.  —  Hvatt  v.  Adams,  16  Mich.  180. 

Mississippi.  —  Newell  v.  Cowan,  30  Miss. 
492. 


New  Hampshire.  —  Pettingill  v.  Rideout,  6 
N.  H.  454,  25  Am.  Dec.  473;  Curtis  v.  Fairbanks, 
16  N.  H.  544;  Wyatt  v.  Williams,  43  N.  H.  102; 
Hollis  v.  Davis,  56  N.  H.  74.  "  So  far  as 
Grafton  Bank  v.  Flanders,  4  N.  H.  239,  may 
seem  to  hold  otherwise,  it  has  been  overruled 
by  subsequent  decisions  and  universal  practice 
and  understanding."  Quimby  v.  Blackey,  63 
N.  H.  77- 

New  Jersey.  —  Patton  v.  Freeman,  I  N.  J.  L. 
134;  McBlain  v.  Edgar,  (N.  J.  1901)  48  Atl. 
Rep.  600. 

New  York.  —  Koenig  v.  Nott,  2  Hilt.  (N.  Y.) 
323;  Hoffman  v.  Carow,  22  Wend.  (N.  Y.)  2S5. 

North  Carolina. — White  v.  Fort,  3  Hawks  do 
N.  Car.)  251. 

Ohio. — Story  v.  Hammond,  4  Ohio  376; 
Howk  v.  Minnick,  19  Ohio  St.  462,  2  Am.  Rep. 
413;  Davis  v.  Justice,  31  Ohio  St.  370. 

Pennsylvania.  —  Piscataqua  Bank  v.  Turn- 
ley,  1  Miles  (Pa.)  312;  Foster  v.  Com.,  8  W.  & 
S.'(Pa.)  77;  Barr  v.  Moore,  87  Pa.  St.  393,  30 
Am.  Rep.  367;  Hutchinson  v.  Merchants',  etc.. 
Bank,  41  Pa.  St.  42,  80  Am.  Dec.  596. 

South  Carolina.  —  Robinson  v.  Culp,  3  Brev. 
(S.  Car.)  302;  Cannon  v.  Burris,  I  Hill  L.  (S. 
Car.)  372. 

Tennessee.  —  Ballew  v.  Alexander,  6  Humph. 
(Tenn.)  433. 

Texas.  —  Gould  v.  Baker,  12  Tex.  Civ.  App. 

669. 

Virginia.  — Allison  v.  Farmers'  Bank,  6 
Rand.  (Va.)  204. 

See  also  the  titles  Assault  and  Battery, 
vol.  2.  p.  989;  Criminal  Conversation,  vol. 
8,  p.  262;  Larceny,  vol.  18,  p.  533;  Seduction, 

3.  Distinctions  in  Trial  of  Felony  and  Misde- 
meanor. —  Rex  v.  Westbeer,  1  Leach  C.  C.  12. 
2  Stra.  1133.  See  also  Hunter  v.  Com.,  79 
Pa.  St.  503,  21  Am.  Rep.  83;  State  v.  Fitz- 
simon.  iS  R.  I  236.  49  Am.  St.  Rep.  766. 

4.  Where  Felony  Charged,  No  Conviction  for 
Misdemeanor.  —  Rex  v.  Westbeer,  1  Leach  C. 
C.  12;  1  Chitty  Cr.  L.  639.  See  also  infra, 
this  section.  Where  Felony  Charged  and  Mis- 
demeanor Proved. 

Where  the  crimes  were  of  the  same  grade, 
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misdemeanor,  and  the  evidence  necessary  to  establish  it  showed  the  commis- 
sion of  a  felony,  judges  would  direct  an  acquittal,  in  order  that  the  prisoner 
be  indicted  and  tried  for  the  felony ;  1  and  where  a  misdemeanor  was  made  a 
felony  by  statute,  an  indictment  for  the  misdemeanor  would  no  longer  lie.2  In 
all  these  cases  the  technically  less  crime,  the  misdemeanor,  was  said  to  merge  in 
the  technically  higher  crime,  the  felony,  and  it  became  a  doctrine  that  where 
the  same  criminal  act  satisfies  the  definitions  of  misdemeanor  and  felony,  the 
misdemeanor  is  merged  and  gone  and  the  felony  can  alone  be  punished.3 

2.  Where  Felony  Charged  and  Misdemeanor  Proved  —  a.  Common-Law  Rule. 
—  At  common  law,  if  the  accused  was  charged  with  a  felony,  he  could  not  be 
convicted  of  a  misdemeanor  although  the  latter  might  be  legally  involved  in 
the  former,4  for  by  law  "  felony  and  misdemeanor  are  different  things,"  s  and 

as  both  felonies,  though  the  one  was  punished 
capitally  and  the  other  by  transportation, 
there  was  no  merger,  and  a  conviction  for  the 
less  grave  offense  upon  an  indictment  therefor 
would  be  sustained.  Bank  Prosecutions,  R. 
&  R.  C.  C.  378;  Russell  on  Crimes  (9th  ed.) 
872. 

Treason.  —  It  is  said,  however,  that  upon  an 
indiclment  for  petit  treason,  a  conviction  of 
murder  would  stand;  though  the  converse 
would  not  hold,  the  prisoner  upon  the  murder 
trial  losing  the  peremptory  challenges  to  which 
he  was  entitled  on  a  trial  for  petit  treason. 
Foster  on  Crown  Law  328;  1  Chitty  Cr.  Law 
639- 

The  doctrine  of  merger  seems  not  applicable 
to  felony  and  treason  further  than  that  when 
felony  is  made  high  treason  by  statute,  the 
felony  "is  merged  and  absorbed  in  the  trea- 
son."   Foster  on  Crown  Law  373. 

1.  Charge  of  Misdemeanor,  Where  Evidence 
Shows  Felony. —  Harmwood's  Case,  1  East  P. 
C.  411,  440;  Isaac's  Case,  2  East  P.  C.  1031, 
stated  under  title  Arson,  vol.  2,  p.  924,  note. 
See  also  Rex  v.  Evans,  5  C.  &  P.  553,  24  E. 
C.  L.  453,  stated  under  title  False  Pretenses 
and  Cheats,  vol.  12,  p.  804,  note;  Reg.  v. 
Anderson,  2  M.  &  Rob.  469;  Reg.  v.  Nicholls, 
2  Cox  C.  C.  182;  Procter  v.  Darnbrook,  Hob. 
138,  in  which  case,  it  appearing  that  in  a 
riot  a  murder  was  committed,  the  judges 
ordered  an  indictment  for  murder,  and  ad- 
journed the  suit  for  the  riot  until  the  indict- 
ment for  murder  was  disposed  of. 

In  Reg.  v.  Button,  n  Q.  B.  929,  63  E.  C.  L. 
929,  3  Cox  C.  C.  229,  2  Bennett  &  Heard  Crim. 
Cas.  73,  the  subject  is  fully  discussed,  and 
such  action  on  the  part  of  the  judges  is 
held  to  be  discretionary  merely.  In  this  case 
and  in  Reg.  v.  Neale,  1  C.  &  K.  591,  47  E.  C. 
L.  591,  1  Den.  C.  C.  36,  convictions  for  mis- 
demeanor were  sustained,  where  the  evidence 
showed  a  felony.  The  law  is  now  settled  in 
accord  with  these  decisions  by  Slat.  14  &  15 
Vict.,  c.  100,  §  12. 

2.  Statutory  Change  from  Misdemeanor  to 
Felony, —  Rex  v.  Cross,  1  Ld.  Raym.  711,  say- 
ing that  unless  the  misdemeanor  merges,  the 
conviction  therefor  being  no  bar  to  a  subse- 
quent indictment  for  felony,  one  might  be 
punished  twice  for  the  same  offense.  An 
amply  sufficient  reason  is  that  the  offense  has 
been  made  a  felony  and  a  felony  only,  and 
therefore  an  indictment  as  for  a  misdemeanor 
will  not  lie.  Reg.  v.  Button,  11  Q.  B.  929,  63 
E.  C.  L.  929,  3  Cox  C.  C.  229,  2  Bennett  & 
Heard  Crim.  Cas.  73. 


3.  See  1  Bish.  N.  Cr.  Law,  §  787;  1  Whart- 
Cr.  L.  27(7. 

The  Same  Act  Must  Constitute  Both  Offenses  in 

order  that  merger  may  apply.  Johnson  v. 
State,  29  N.  J.  L.  453.  26  N.  J.  L.  324. 

4.  No  Conviction  for  Misdemeanor  on  Indictment 
for  Felony  —  England.  —  Rex  v.  Cross,  1  Ld. 
Raym.  711 ;  Rex  v.  Westbeer,  2  Stra.  1133;  Reg. 
v.  Eaton,  8  C.  &  P.  417,  34  E.  C.  L.  457;  Reg. 
v.  Woodhall,  12  Cox  C.  C.  240;  Reg.  v. 
Thomas,  L.  R.  2  C.  C.  145. 

United  Stales.  —  U.  S.  v.  M'Carthy,  4  Cranch 
(C.  C.)  304. 

Indiana.  —  Gillespie  v.  State,  9  Ind.  380, 
overruling  State  v.  Kennedy,  7  Blackf.  (Ind.) 
233- 

Maryland.  —  Black  v.  State,  2  Md.  376. 
Massachusetts.  —  Com.  v.  Newell,  7  Mass. 
245;  Com.   v.    Roby,  12  Pick.  (Mass.)  506, 
overruling  Com.  v.  Cooper,  15  Mass.  187. 

Pennsylvania.  —  Hunter  v.  Com.,  79  Pa.  St. 
505,  21  Am.  Rep.  83;  Com.  v.  Gable,  7  S.  & 
R.  (Pa.)  433;  Dinkey  v.  Com.,  17  Pa.  St.  127, 
55  Am.  Dec.  542;  Hackett  v.  Com.,  15  Pa.  St. 
99;  Braddee  v.  Com.,  6  Watts  (Pa.)  530. 

Tennessee. — State  v.  Valentine,  6  Verg. 
(Tenn.)  533;  Mabry  v.  Stale,  9  Yerg.  (Tenn.) 
207.  See  also  the  title  Indictments,  10  Encyc. 
of  Pl.  and  Pr.  543. 

Joinder  of  Felony  and  Misdemeanor.  —  The  old 
rule  that  counts  for  felony  and  misdemeanor 
could  not  be  joined  in  the  same  indiclment, 
was  based  on  the  same  reasoning.  Stale  v. 
Fitzsimon,  18  R.  I.  236,  49  Am.  St.  Rep.  766. 
See  also  State  v.  Bridges,  1  Mutph.  (5  N.  Car.) 
134. 

Where  Second  Commission  of  Misdemeanor  a 
Felony.  —  Upon  an  indictment  for  the  statuioty 
felony  of  committing  an  offense  after  a  previ- 
ous conviction  for  a  like  offense,  the  prisoner 
cannot  be  convicted  of  the  crime  as  a  first 
offense,  if,  as  such,  it  is  only  a  misdemeanor. 
Reg.  v.  Thomas,  L.  R.  2  C.  C.  141.  Compare 
State  v.  Gaffeny,  66  Iowa  262. 

Indictment  for  Offense  Insufficiently  Charged  — 
Conviction  for  One  Sufficiently  Described.  —  It 
has  been  held  to  be  prejudicial  error  to  put 
a  prisoner  upon  his  trial  for  an  offense  not 
sufficiently  charged  in  the  indictment,  though 
he  was  convicted  only  of  a  lesser  offense  which 
was  sufficiently  described.  State  v.  Boyle,  28 
Iowa  522;  State  v.  Knouse,  29  Iowa  119;  State 
v.  McNally,  32  Iowa  580;  Stale  v.  Tweedy,  11 
Iowa  350;  State  v.  Andrews,  84  Iowa  88;  State 
v.  Kvne,  86  Iowa  617. 

5.  Lord  Coleridge  in  Reg.  v.  Thomas,  L.  R. 
2  C.  C.  141. 
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the  law  formerly  gave  certain  advantages  to  persons  on  trial  in  the  latter  class 
of  offenses  not  granted  on  trials  for  the  former.1  But  if  he  were  acquitted  of 
the  felony  he  might  be  detained  in  custody  and  prosecuted  for  the  misde- 
meanor, for  his  acquittal  of  the  felony  was  no  bar  to  an  indictment  for  a  con- 
stituent misdemeanor.2 

Misdemeanor  Charged  as  a  Felony.  —  But  if  the  offense  charged  was  only  a  misde- 
meanor, an  allegation  that  it  was  done  feloniously  or  with  a  felonious  intent 
was  regarded  as  surplusage,  and  did  not  vitiate  a  conviction  for  the  mis- 
demeanor described.3 

b.  Common-law  Rule  Abrogated.— By  modern  legislation  and  judicial 
decisions  the  distinctions  in  the  trial  of  felonies  and  misdemeanors  have  been 
largely  swept  away,  and  it  may  now  be  stated  as  the  general  rule  that  a  person 
charged  with  an  atrocious  offense  may  be  convicted  of  any  constituent  offense 
of  a  lower  degree,  provided  such  minor  offense  is  substantially  included  in  the 
description  in  the  indictment  or  information,  and  this  without  regard  to  the 
technical  line  of  demarcation  between  felonies  and  misdemeanors.4 


1.  See  supra,  the  last  preceding  paragraph. 

2.  After  Acquittal  of  Felony,  May  Be  Tried  for 
Misdemeanor. —  Reg.  v.  Eaton,  8  C.  &  P.  417, 
34.  E.  C.  L.  457;  Reg.  v.  Gisson,  2  C.  &  K.  781, 
61  E.  C.  L.  781;  Reg.  v.  Goadby,  2  C.  &  K. 
782,  note,  61  E.  C.  L.  782,  note;  Reg.  v.  Wood- 
hall,  12  Cox  C.  C.  240;  Com.  v.  Gable,  7  S.  & 
R.  (Pa.)  423. 

3.  Charge  of  Felony  Surplusage.  —  Scofield's 
Case,  2  East  P.  C.  1028;  State  v.  Sparks,  78 
Ind.  166;  Com.  v.  Philpot,  130  Mass.  60;  State 
v.  Crummey,  17  Minn.  72;  State  v.  Joiner,  19 
Md.  224;  Lbhiriah  v.  People,  1  N.  Y.  379,  49 
Am.  Dec.  340;  State  v.  Edwards,  90  N.  Car. 
7ro;  Hess  v.  State,  5  Ohio  13;  Staeger  v.  Coin., 
103  Pa.  St.  469;  State  v.  Wimberly,  3  McCord 
L.  (S.  Car.)  igo.  See  also  U.  S.  v.  Larned,  4 
Crinch  (C.  C.)  335;  Butler  v.  State,  34  Ark. 
480;  and  10  Encyc.  of  Pl.  and  Pr.,  the  title 
Indictments,  p.  494. 

In  some  of  the  early  American  cases  it  was 
considered  that  an  insufficient  indictment  as 
for  a  felony  could  not  be  supported  as  an  in- 
dictment for  a  misdemeanor.  State  v.  Darrah, 
Houst.  Crim.  Cas.  (Del.)  112;  Black  v.  State, 
2  ML  376;  Com.  v.  Newell,  7  Mass.  249;  Com. 
v.  Macomber,  3  Miss.  258;  State  v.  Wheeler,  3 
Vt.  344,  23  Am.  Dec.  212. 

4.  Conviction  for  Misdemeanor  Allowed  on 
Charge  of  Felony  —  Alabama.  —  State  v.  Starndi- 
fer,  5  Port.  (Ala.)  523;  Sanders  v.  State,  55 
Ala.  42;  Henry  v.  State,  33  Ala.  400;  Wolf  v. 
State,  41  Ala.  412;  Edmonds  v.  Slate,  70  Ala. 
8,  45  Am.  Rep.  67;  Burke  w.  State,  74  Ala. 
399;  Bryant  v.  State,  76  Ala.  33;  Storrs  v. 
State,  (Ala.  1901)  29  So.  Rep.  778. 

Arkansas.  —  Davis  v.  State,  45  Ark.  464; 
Fox.  v.  State,  50  Ark.  528;  Pratt  v.  Slate,  51 
Ark.  169;  Rogers  v.  State,  60  Ark.  76,  46  Am. 
St.  Rsp.  154;  Figg  v.  State,  50  Ark.  506; 
Green  v.  State,  3S  Ark.  319;  Allen  v.  State,  37 
Ark.  435. 

California.  —  People  z-.  Tyler,  35  Cal.  553. 

Colorado.  —  Foster  v.  People,  1  Colo.  293. 

Connecticut  — State  v.  Dowd,  19  Conn.  392; 
Rookey  v.  State,  70  Conn.  104;  State  v. 
Parmelee,  9  Conn.  259. 

Florida.  —  Long  v.  State,  (Fla.  1900)  28  So. 
Rep-  775- 

Georgia.  —  Stephen  v.  Slate,  11  Ga.  225; 
Clifford  v.  State,  10  Ga.  422;  Lewis  v.  State, 


33  Ga.  131 ;  Johnson  v.  State,  14  Ga.  55;  Hill 
v.  State,  53  Ga.  125;  Lavender  v.  Stale,  107 
Ga.  707;  Lowe  v.  State,  112  Ga.  189;  Brown- 
low  v.  State,  112  Ga.  405. 

Idaho.  —  State  v.  Alcorn,  (Idaho  1901)  64 
Pac.  Rep.  1014. 

Illinois.  —  Beckwith  v.  People,  26  111.  500; 
Pi  indeville  v.  People,  42  III.  220;  Yoe  v.  People, 
49  111.  410;  Earll  v.  People,  73  111.  333;  Reynolds 
v.  People,  83  111.  479;  Ruth  v.  People,  99  111. 
185;  Herman  v.  People,  131  111.  599;  George 
v.  People,  167  111.  451;  Howard  v.  People,  1S5 
in.  552.. 

Indiana.  —  Dunn  v.  State,  70  Ind.  47;  Slate 
v.  Murphy,  21  Ind.  441;  Powers  v.  Slate,  87 
Ind.  144;  Stale  v.  Hatiabough,  66  Ind.  223; 
Slate  v.  Throckmorton,  53  Ind.  354;  Behymer 
v  State,  95  Ind.  140;  Barneit  v.  State,  ico  Ind. 
171 ;  State  v.  Fisher,  103  Ind.  530;  Newport  v. 
State,  140  Ind.  299;  Rollins  v.  Slate.  62  Ind.  46. 

loica.  —  State  v.  Jarvis,  21  Iowa  44;  State  v. 
Nordman,  101  Iowa  446;  Stale  v.  Akin,  94 
Iowa  50;  Benham  v.  State,  1  Iowa  542;  State 
v.  Parker,  66  Iowa  586;  Stale  v.  Hathaway, 
100  Iowa  225;  State  v.  Reasbv,  100  Iowa  237; 
State  v.  Jordan,  87  Iowa  86. 

Kansas.  —  Slate  v.  O'Kane,  23  Kan.  244; 
State  v.  Watson,  30  Kan.  2S1,  Slate  v.  Brech- 
bill,  (Kan.  App.  1900)  62  Pac.  Rep.  251. 

Kentucky. — Com.  v.  Duncan,  91  Ky.  592; 
Com.  v.  Garland,  3  Met  (Ky.)  47S;  Com.  v. 
Hurd,  (Ky.  1900)  5S  S.  W.  Rep.  369. 

Louisiana.  — Slate  v.  Griffin.  34  La.  Ann.  37; 
State  v.  Jacques,  45  La.  Ann.  1451;  Stale  t. 
Cook,  42  La.  Ann.  85;  Slate  v.  Reese,  49  La. 
Ann.  1337;  State  v.  Sioudcrman,  6  La.  Ann. 
289;  Siale  v.  McCort,  23  La.  Ann.  326;  Stale 
v.  De  Laney,  28  La.  Ann.  434;  State  z-.  Gilkie, 
35  La.  Ann.  53;  Stale  v.  Jones,  52  l  a.  Ann. 
211. 

Maine.  —  State  v.  Waters,  39  Me.  54. 

Maryland.  —  Burk  z:  State,  2  Har.  &  J. 
(Md.)  431 ;  State  v.  Sutton,  4  Gill  (Md.)  494. 

Massachusetts. — Com.  -•.  Dean,  109  Mass. 
349;  Com.  v.  Kennedy,  131  Mass.  584;  Com. 
v.  Thompson,  116  Mass.  346;  Com.  r.  Mc- 
Carty,  165  Mass.  37;  Com.  v.  Tuck.  20  Pick. 
(Mass.)  356. 

Michigan.  — Campbell  v.  People,  34  Mich. 
351;  People  v.  Prague,  72  Mich.  17S;  People 

Ellsworth,  90  Mich.  446;  People  :.  Abbott, 
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In  England  the  Common-law  Rule  la  Still  in  Force,  except  as  it  has  been  changed  by 
statute,  as  has  been  done  in  numerous  instances.1 

3.  Misdemeanor  Charged  and  Felony  Shown. — Where  one  was  indicted  for  a 
misdemeanor,  and  a  felony  was  shown  by  the  evidence  necessary  to  establish 
the  offense  charged,  the  common-lav/  rule  was  that  there  was  a  merger  of  the 


97  Mich.  484,  37  Ain.  St.  Rep.  360;  People  v. 
Townsend,  120  Mich.  661;  People  v.  Webb, 
(Mich.  1901)  86  N.  W.  Rep.  406. 

Minnesota.  —  State  v..  Wiles,  26  Minn.  382. 

Mississippi.  —  Wood  v.  State,  64  Miss.  761; 
Jones  v.  State,  66  Miss.  384,  14  Am.  St.  Rep. 
570. 

Missouri.  —  Slate  v.  Pitts,  57  Md.  85;  State 
v.  Brinnon,  55  Mo.  66,  17  Am.  Rep.  643. 

New  Hampshire.  —  State  v.  Lincoln,  49  N. 
H.  470;  State  v.  Hilton,  32  N.  H.  2S5;  State  v. 
Nelson,  8  N.  H.  163;  State  v.  Lang,  65  N.  H. 
284;  State  v.  Batman,  42  N.  H.  490. 

New  Jersey.  —  State  v.  Johnson,  30  N.  J.  L. 
185;  Farrell  v.  State,  54  N.  J.  L.  419;  Gardner 
v.  Stats,  55  N.  J.  L.  24;  Cook  v.  State,  24  N.  J. 
L.  843;  Francisco  v.  State,  24  N.  J.  L.  30;  State 
v.  Cooper,  13  N.  J.  L.  361,  25  Am.  Dec.  490; 
State  v.  Jackson,  (N.  J.  7900)  46  Atl.  Rep.  764. 

New  York.  —  White  v.  People,  32  N.  Y.  465; 
Keefe  v.  People,  40  N.  Y.  348;  Gaenther  v. 
People,  24  N.  Y.  ioo;  People  v.  Jackson,  3 
Hill  (!>J.  Y.)  92;  Klein  v.  People,  31  N.  Y.  229. 

North  Carolina.  —  Slate  v.  Upchurch,  9 
Ired.  L.  (31  N.  Car.)  45  4.. 

Ohio.  —  Mitchell  v.  State,  42  Ohio  St.  383; 
State  v.  Johnson,  58  Ohio  Si.  425. 

Pennsylvania.  —  Dinkey  v.  Com  ,  17  Pa.  St. 
126,  55  Am.  Dec.  542;  Hunter  v.  Com.,  79  Pa. 
St.  503,  21  Am.  Rep.  83;  Nicholson  v.  Com., 
91  Pa.  St.  392;  Gorman  v.  Com.,  124  Pa,  St. 
542;  Com.  v.  Lewis,  140  Pa.  St.  561. 

Tennessee.  —  Ferrell  v.  State,  2  Lea  (Tenn.) 
25;  State  v.  Bowling,  10  H  umph.  (Tenn.)  52. 

Texas. — Thomas  v.  State,  40  Tex.  36;  Mc- 
El  nurray  v.  State,  21  Tex.  App.  691;  Stapp  v. 
State,  3  Tex.  App.  138,  stated  under  Assault 
and  Battery,  vol.  2,  p.  967,  note. 

Vermont.  — State  v.  Scott,  24  Vt.  127.  Pre- 
viously the  rule  was  unsettled.  See  Stale  v. 
McLear,  I  Aik.  (Vt.)  313;  State  v.  Coy,  2  Aik. 
(Vt.)  181;  State  v.  Wheeler,  3  Vt.  344,  23  Am. 
Dec.  212. 

Virginia.  —  Canada  v.  Com.,  22  Gralt.  (Va.) 
895;  Stuart  v.  Com.,  28  Graft.  (Va.)  964;  Jones 
v.  Com.,  31  Gratt.  (Va  )  832.  See  also  the  title 
Assault  and  Battery,  vol.  2.  p.  966,  note  6; 
ani  see  Encyc.  of  Pl.  and  Pr.,  articles  In- 
dictments, Informations,  and  Complaints, 
vol.  10,  p.  344;  Variance,  vol.  22,  p.  515. 

Homicide  and  Assault  and  Battery. —  It  has 
been  held  that  assault  a  id  battery  is  not  in- 
cluded in  any  of  the  degrees  of  felonious  homi- 
cide in  such  a  sense  as  to  warrant  a  conviction 
thereof  on  a  trial  for  murder.  Reed  v.  State, 
\\\  Ind.  120;  People  v.  Adims,  52  Mich.  24; 
State  v.  Thomas,  (N.  J.  1901)  48  Atl.  Rep.  1007, 
reversing  64  N.  J.  L.  532;  Burns  v.  People, 
(Supm.'Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.)  182. 
See  also  the  title  Jeopardy,  vol.  17,  p.  599. 

In  some  states,  under  an  indictment  for 
murder  a  conviction  of  aggravated  assault  and 
battery  may  be  had.  Green  v.  State,  8  Tex. 
App.  71.  Or  of  assault  with  intent  to  commit 
murder.  Thomas  v.  State,  125  Ala.  45.  Or  of 
assault  and  battery  alone,  in  a  case  where  the 


evidence  justifies  it.  Marts  v.  State,  26  Ohio 
St.  162. 

A  conviction  of  assault,  or  assault  and  bat- 
tery, with  intent  to  commit  involuntary  man- 
slaughter, cannot  stand  as  a  conviction  of  any 
offense.    Thetge  v.  Slate,  83  Ind.  126. 

Arson,  and  Attempt  to  Commit  Arson.  —  Under 
an  indictment  for  arson,  a  conviction  of  an 
attempt  to  commit  arson  may  be  had.  Ben- 
bow  v.  State,  (Ala.  1901)  29  So.  Rep.  553. 

Rape,  and  Assault  with  Intent  to  Ravish.  —  A 
man  charged  with  rape  may  be  convicted  of 
assault  with  intent  lo  ravish,  lor  the  latter 
offense  is  included  in  the  former.  State  v. 
Shepard,  7  Conn.  54;  Baiker  v.  Slate,  40  Fla. 
189:  State  v.  Cross,  12  Iowa  66,  79  Am.  Dec. 
519;  People  v.  Miller,  96  Mich.  119;  Hall  v. 
People,  47  Mich.  636;  State  v.  Sanford,  124 
Mo.  484;  State  v.  Hartigan,  32  Vt.  607,  78  Am. 
Dec.  609. 

Aliter  in  Georgia,  if  the  evidence  shows  con- 
clusively that  rape  was  consummated.  Kelsey 
v.  State,  62  Ga.  558;  Johnson  v.  Slate,  73  Ga. 
107;  Harris  v.  State,  101  Ga.  530.  But  the 
jury  may  find  assault  with  intent  to  commit 
rape,  if  the  evidence  is  clear,  and  leaves  the 
greater  crime  in  doubt.  Jones  v.  State,  68 
Ga.  760. 

In  Massachusetts  by  statute,  under  indictment 
for  rape,  a  conviction  may  be  had  for  assault 
and  battery,  Com.  v.  Drum,  19  Pick.  (Mass.) 
479;  or  incest,  Com.  v.  Goodhue,  2  Met. 
(Mass.)  193.  Compare,  for  former  law,  Com.  v. 
Roby,  12  Pick.  (Mass.)  506,  overruling  Com. 
v.  Cooper,  15  Mass.  187. 

1.  That  the  Common-law  Rule  Still  Holds,  see 
cases  cited  under  Common-law  Rule,  supra, 
this  section. 

Even  at  common  law,  upon  an  indictment 
for  a  felony,  there  may  be  a  conviction  for  an- 
other and  cognate  felony;  and  on  an  indict- 
ment for  a  misdemeanor,  a  conviction  of  a  like 
misdemeanor.  Reg.  v.  Thomas,  L.  R.  2  C. 
C.  145;  Reg.  v.  Ingram,  I  Salk.  384:  Reg.  v. 
Oliver,  Bell  Cr.  Cas.  287;  Reg.  v.  Yeadon,  L. 
&  C.  81,  7  Jur.  N.  S.  1128,  9  Cox  C.  C.  91; 
Reg.  v.  Taylor,  L.  R.  1  C.  C.  194;  Reg  v. 
Guthrie,  L.  R.  1  C.  C.  241. 

English  Statutes  Changing  Ccmiron-law  Rule. 
—  By  1  Vict.,  c.  85,  §  11,  where  an  assault 
was  included  in  a  felony,  on  a  charge  of  the 
felony  the  prisoner  might  be  acquitted  thereof 
and  convicted  of  the  assault.  Reg.  v.  Bird,  5 
Cox  C.  C.  11,  20,  15  Jur.  IQ3,  2  Den.  C.  C.  94, 
2  Eng.  L.  &  Eq.  448.  'I  his  staiute  was  re- 
pealed by  14  &  15  Vict.,  c.  100,  §  10,  on  ac- 
count of  the  difficulties  developed  in  the 
preceding  case. 

Where  the  charge  is  felony  or  misdemeanor, 
the  jury  may  convict  of  an  aitempt,  14  &  15 
Vict.,  c.  100,  §  9;  Reg.  v.  Bain,  9  Cox  C.  C. 
98;  Reg.  i-.  Spanner,  12  Cox  C.  C.  155.  The 
attempt  must  be  to  accomplish  the  crime  de- 
scribed in  the  indictment;  <•.  g.,  under  the 
statute,  upon  an  indictment  for  burglary  and 
stealing  specific  articles,  there  cannot  be  a 
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misdemeanor,  and  there  could  be  a  conviction  for  the  felony  only.'  But  this 
rule  has  been  almost  entirely  abrogated,  and  it  has  been  held  that  a  person 
charged  with  a  specific  crime  may  be  convicted  as  charged  although  the  evi- 
dence shows  that  he  has  committed  a  greater  crime,  including  that  for  which 
he  is  upon  trial,  for  it  does  not  lie  with  the  prisoner  to  object  to  his  convic- 
tion of  the  offense  for  which  he  is  being  tried,  on  the  ground  that  he  has  com- 


mitted a  greater  one.3 

conviction  for  an  attempt  to  steal  these  articles, 
if  they  have  been  previously  stolen.  Reg.  v. 
M'Pherson,  Dears.  &  B.  197,  7  Cox  C.  C.  281. 

This  section  only  applies  when  the  attempt 
is  a  misdemeanor,  not  when  it  is  a  felony. 
Reg.  v.  Connell,  6  Cox  C.  C.  178.  But  by  14  & 
15  Vict.,  c.  100,  §  11,  and  24  &  25  Vict.,  c.  96, 
§  41,  when  the  indictment  is  for  robbery,  the 
jury  may  convict  of  assault  with  intent  to  rob, 
though  the  latter  offense  is  a  felonv.  Reg.  v. 
Mitchell,  3  C.  &  K.  181,  2  Den.  C.  C.  468,  5  Cox 
C.  C.  541. 

On  indictment  for  murdering  a  newborn  in- 
fant, the  prisoner  may  be  convicted  of  conceal- 
ment of  birth.  See  the  title  Concealment  of 
Birth  or  Death,  vol.  6,  p.  425;  Reg.  v. 
Wright,  9  C.  *  P.  754,  38  E.  C.  L.  322. 

By  48  &  49  Vict.,  c.  69,  §  9,  on  an  indict- 
ment for  rape,  or  for  the  unlawful  and  carnal 
knowledge  of  a  girl  under  thirteen,  the  jury 
may  convict  of  an  indecent  assault  or  of  an 
offense  under  §§  3,  4,  or  5  of  such  act.  Reg. 
v.  West,  18  Cox  C.  C.  675. 

Upon  an  indictment  for  felonious  poisoning 
or  felonious  stabbing,  cutting,  or  wounding, 
the  jury  may  convict  for  unlawful  poisoning, 
or  stabbing,  etc.  24  &  25  Vict.,  c.  100,  §  25; 
14  &  15  Vict.,  c.  19,  §  5. 

Other  acts  are  24  &  25  Vict.,  c.  96,  §  72  (deal- 
ing with  embezzlement  and  larceny),  and  24 
&  25  Vict.,  c.  97,  §  12  (dealing  with  felonious 
damage  by  rioters  and  unlawful  and  riotous 
damage). 

1.  No  Conviction  for  Misdemeanor  where  Felony 
Shown.  —  See  supra,  this  section,  Definition  and 
notes;  also  the  title  Jeopardy,  vol.  17,  p.  601. 

Reg.  v.  Button,  11  Q.  B.  929,  63  E.  C.  L.  929, 
3  Cox  C.  C,  229,  2  Bennett  &  Heard  Crim. 
Cas.  73,  establishes  clearly  that  this  principle 
does  not  apply  when  the  misdemeanor  is  com- 
plete by  a  portion  of  a  series  of  acts  which 
constitute  the  felony,  but  note  the  suggestion 
of  counsel  that  merger  applies  when  the  cor- 
pus delicti  is  single. 

By  statute  14  &  15  Vict.,  c.  100,  §  12,  in  the 
case  stated  in  the  text,  the  defendant  is  not 
"  entitled  to  be  acquitted  of  such  misde- 
meanor," but  the  court  may  in  its  discretion 
discharge  the  jury  and  direct  an  indictment 
for  felony.  See  Reg.  v.  Rowlands,  5  Cox  C. 
C.  497;  Reg.  v.  Boulton,  12  Cox  C.  C.  93:  Reg. 
v.  Shott,  3  C.  &  K.  206. 

Conspiracy.  —  See  the  title  Conspiracy,  vol. 
6  p.  863;  also  Com.  v.  Blackburn,  1  Duv. 
(Ky.)  4;  Johnson  v.  State,  26  N.  J.  L.  313,  29 
N.  J.  L.  454,  and  the  next  subsection,  infra. 

But  conspiracy  will  not  merge  in  a  felony 
commitled  as  a  means  of  effecting  the  con- 
spiracy, but  which  is  not  the  object  thereof. 
People  v.  Petersen,  60  N.  Y:  App.  Div.  11S; 
Johnson  v.  State,  26  N.  J.  L.  313.  But  compare 
Rex  v.  Evans,  5  C.  &  P.  553,  24  E.  C.  L.  453 
(stated   under  title   False    Pretenses  and 


Cheats,  vol.  12,  p.  804,  note);  Reg.  v.  Ander- 
son, 2  M.  &.  Rob.  469. 

Statutes.  —  In  Mississippi  by  statute  there 
can  be  no  conviction  for  an  assault  with  intent 
to  commit  a  crime  or  for  an  attempt,  if  the 
assault  or  attempt  results  in  the  crime.  Code 
Miss.  1892,  §  9740.  This  staiute  has  been  held 
not  to  apply  in  a  case  of  conspiracy  to  com- 
mit an  offense.    Laura  v.  State,  26  Miss.  174. 

In  Georgia  the  same  statute  exists.  3  Code 
Ga.  1895,  §  19.  See  Kelsey  v.  Slate,  62  Ga. 
558;  Johnson  v.  State,  73  Ga.  107;  Harris  v. 
State,  101  Ga.  530. 

The  stat  ute  does  not  apply  where  the  offense 
charged  is  itself  a  crime.  Perry  v.  State,  63 
Ga.  402. 

In  Missouri  there  is  the  same  statute.  Rev. 
Stat.  Mo.  1899,  §  2361;  State  v.  White,  35  Mo. 
500;  State  v.  Lacey,  m  Mo.  513. 

Rape  and  Incest.  —  In  State  v.  Ellis,  74  Mo. 
386,  41  Am.  Rep.  321,  it  is  held  thai  where  on 
an  indiclment  for  incest,  rape  is  proved,  there 
can  be  no  conviction,  for  "  the  lower  [incest] 
is  merged  in  the  higher  crime  [rape]."  Since 
in  Missouri  both  are  felonies,  this  is  not  prop- 
erly merger,  and  the  true  ground  of  the  de- 
cision is  variance,  founded  on  the  necessity  of 
consent  to  the  offense  of  incest.  See  the  fol- 
lowing cases,  where  a  similar  decision  was 
put  on  that  ground-  De  Groat  v.  People,  39 
Mich.  124;  People  v.  Hartiden,  (Oyer  &  T.  Ct.) 
1  Park.  Crim.  (N.  Y.)  344.  Where  consent  is 
not  essential,  such  a  conviction  may  be  up- 
held. State  v.  Hurd,  101  Iowa  402.  See  also 
the  title  Incest,  vol  16,  p.  135. 

2.  Conviction  for  Misdemeanor  though  Felony 
Shown —  England.  —  See  Stat.  14  &  15  Vict.,  c. 
100,  £  12. 

Georgia.  —  Barlow  v.  State,  77  Ga.  448; 
Gardner  v.  State,  105  Ga.  662. 

Indiana.  —  Norton  v.  State,  106  Ind.  163. 
Iowa.  —  State  v.  Graff,  66  Iowa  482;  State  v. 
Hurd,  101  Iowa  391. 

Maine.  —  State  v.  Leavitt,  32  Me.  183. 
Massachusetts.  —  Com    v.  Burke,  14  Gray 
(Mass.)  100;  Com.  v.  Bakeman,  105  Mass.  53; 
Com.  v.  Walker,  10S   Mass.  309;   Com.  v. 
Hogarty,  141  Mass.  106. 

Michigan. — Comp.  Laws,  §  11915,  a  re- 
enactment  of  the  English  statute.  See  also 
People  v.  Arnold,  46  Mich.  274;  People  v. 
Chappell,  27  Mich.  488.  The  latter  case  holds 
that  where  the  felony  includes  a  "  contradic- 
tory element,"  such  as  malice,  which  would 
make  a  variance  in  the  proofs,  ihe  statute 
does  not  apply. 

Minnesota.  —  State  v.  Wiles,  26  Minn.  381. 
Missouri,  —  Rev.  Slat.  (1S99),  g  2368  (same 
as  Michigan  statute).  It  is  held  to  apply 
when  there  are  two  grades  of  the  same  offense, 
one  a  misdemeanor,  the  other  a  felony.  State 
v.  Martin,  76  Mo.  337;  State  v.  Hecox,  83  Mo. 
537;  State  v.  Brinkley,  146  Mo.  41. 
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MERITS. 


Definition. 


4.  No  Merger  if  Offenses  Are  of  Same  Grade.  Offenses  of  equal  grade  cannot 
merge,  and  therefore  the  doctrine  of  merger  cannot  apply  if  both  are  felonies 
or  both  misdemeanors.' 

5.  Separate  Offenses  Committed  at  Same  Time. — When  at  the  same  time  two 
offenses  are  committed,  each  of  which  standing  alone  might  be  the  subject  of 
a  criminal  prosecution,  the  question  arises,  Are  the  criminal  acts  or  -conse- 
quences, which  constitute  the  separate  offenses,  so  related  that  one  is  merged 
in  the  other  and  that  one  only  can  be  prosecuted?  It  is  obvious  that  such  a 
question  must  arise  when  a  plea  of  former  acquittal  or  former  conviction  is 
made  to  a  second  indictment  for  some  crime  growing  out  of  the  same  trans- 
action, and  the  subject  has  been  treated  in  another  title.2 


MERITS.  —  The  term  "merits"  has  been  defined  as  meaning  the  strict 
legal  rights  of  the  parties  as  contradistinguished  from  those  mere  questions  of 
practice  which  every  court  regulates  for  itself  and  from  all  matters  which 
depend  upon  the  discretion  or  favor  of  the  court  ;  3  matter  of  substance  in  law, 
as  distinguished  from  matter  of  form.*    Its  meaning  has  been  restricted  so  as  to 


New  York.  —  People  v.  Smith,  57  Barb.  (N. 
Y.)  56;  People  v.  Durkin,  (Supm.  Ct.  Gen.  T.) 
5  Park.  Crim.  (N.  Y.)  243. 

North  Carolina.  — State  v.  Summers,  98  N. 
Car.  702. 

-'Pennsylvania.  —  Com.  v.  Parr,  5  W.  &  S. 
(Pa.)  3+5- 

Texas.  —  Mercer  v.  State,  17  Tex.  App.  452. 

Conspiracy.  —  In  some  jurisdictions  con- 
spiracy to  effect  a  felony  no  longer  merges  in 
felony. 

England.  —  Reg.  v.  Button,  n  O.  B.  929,  63 
E.  C.  L.  929,  3  Cox  C.  C.  229,  2  Benn.  &  H. 
dim.  Cas.  73;  Stat.  14  &  15  Vict.,  c.  100,  §  12. 

Massachusetts.  —  Com.  v.  Walker,  10S  Mass. 
309;  Com.  v.  Andrews,  132  Mass.  265. 

Michigan.  —  People  v.  Arnold,  46  Mich.  268; 
People  v.  Petheram,  64  Mich.  252;  People 
v.  Summecs, '  115  Mich.  537;  Comp.  Laws, 
§  11915- 

See  also  U.  S.  v.  Boyden,  1  Lowell  (U.  S.) 
266;  U.  S.  v.  Rindskopf,  6  Biss.  (U.  S.)  259; 
U.  S.  v.  Davis,  103  Fed.  Rep.  472  (applying 
Rev.  Stat.  U.  S.,  §  5509);  Laura  v.  State,  26 
Miss.  174. 

Rape  and  Assault  with  Intent.  —  A  man  in- 
dicted for  assault  with  intent  to  commit  rape 
may  be  convicted  though  the  evidence  satisfies 
the  jury  that  he  actually  committed  rape. 
State  v.  Shepard,  7  Conn.  54;  Poison  v.  State, 
137  Ind.  519;  Com.  v.  Creadon,  162  Mass.  466; 
Com.  v  Dean,  109  Mass.  349;  State  v.  Vadnais, 
21  Minn.  382;  State  v.  Archer,  54  N.  H.  465; 
State  v.  Smith,  43  Vt.  324.  See  also  Keg.  v. 
Neate,  1  C.  &  K.  591,  47  E.  C.  L.  591,  1  Den. 
C.  C.  36,  where  there  was  a  conviction  tor 
carnally  knowing  a  girl  between  the  age  of  ten 
and  twelve  years,  though  the  evidence  estab- 
lished rape. 

False  Pretenses. —  By  statutes  in  England 
and  some  of  the  United  States,  where  the  de- 
fendant is  indicted  for  obtaining  propertv  by 
false  pretenses,  he  may  be  convicted  though 
the  crime  amounts  to  larceny.  See  the  title 
False  Pretenses  and  Cheats,  vol.  12,  p.  808. 

Bigamy  and  Adultery.  —  Owens  v.  State  94 
Ala.  97.  See  also  the  title  Fornication,  vol. 
13.  P-  1122,  note  8. 

Though  Arson  Is  Proved,  one  may  yet  be  con- 


victed of  the  crime  of  burning  a  house.  Com. 
v.  Smith,  151  Mass.  495. 

1.  Where  Offenses  of  Same  Grade,  No  Merger.  — 
Reg.  v.  Thomas,  L.  R.  2  C.  C.  141;  Bank 
Prosecutions,  R.  &  R.  C.  C.  378;  Hamilton  v. 
State,  36  Ind.  280,  10  Am.  Rep.  22;  Poison  v. 
State,  137  Ind.  522;  Wharton  Cr.  Law  (ioth 
ed.),  §  27a.  See  also  Com.  v.  M'Pike,  3  Cush. 
(Mass.)  181,  50  Am.  Dec.  727,  (evidence  of 
malice,  conviction  of  manslaughter);  and  supra 
p.  602,  note  4,  p.  605,  note  1. 

Conspiracy  does  not  merge  in  the  completed 
crime,  where  the  latter  is  a  misdemeanor. 
See  the  title  Conspiracy,  vol.  6,  p.  863;  also 
Berkovvitz  v.  U.  S.,  (C.  C.  A.)  93  Fed.  Rep.  452; 
Orr  v.  People,  63  111.  App.  305. 

In  Missouri  by  statute  a  conviction  is  not  to 
be  reversed  because  the  evidence  shows  the  de- 
fendant guilty  of  a  higher  degree  of  the  offense 
charged,  i.  e.,  a  conviction  of  larceny  where 
there  was  evidence  of  robbery.  State  v.  Kee- 
land,  90  Mo.  338;  Rev.  Stat.  Mo.  1899,  §  2535. 

Murder  in  First  Degree  —  Conviction  for  Lower 
Degree  of  Homicide.  —  People  v.  Dolan,  9  Cal. 
584,  70  Am.  Dec.  676;  State  v.  Dowd,  19  Conn. 
388;  State  v.  Salter,  48  La.  Ann.  197;  Davis  v. 
State,  39  Md.  355;  Keefe  v.  People,  40  N.  Y. 
348. 

Compare  Stale  v.  Bertoch,  112  Iowa  195,  where 
under  the  wording  of  the  statute  the  offense 
was  murder  in  the  first  degree  or  nothing. 
See  also  the  title  Homicide,  10  Encyc.  of  Pl. 
AND  Pr.  159  el  scq.;  and  in  this  work  the 
title  Jeopardy,  vol.  17,  p.  598  et  sea. 

2.  See  the  title  Jeopardy,  vol.  17,  pp.  602-603. 

3.  Merits. —  Chouteau  v.  Parker,  2  Minn. 
118;  Holmes  v.  Campbell,  13  Minn.  68;  St. 
John  v.  West,  (Supm.  Ct.  (Jen.  T.)  4  How.  Pr. 
(N.  Y.)  329;  Bedell  v.  Stickles,  (Supm.  Ct.  Gen. 
T.)  4  How.  Pr.  (N.  Y.)  432;  Whitney  v.  Water- 
man, (Supm.  Ct.  Gen.  T.)  4  How.  Pr.  (N.  Y.) 
313;  Bowman  v.,  DePeyster,  2  Daly  (N.  Y.)  203; 
Megrath  v.  Van  Wyck,  3  Sandf.  (N.  Y.)  750; 
Tracy  v.  New  York  Steam  Faucet  Mfg.  Co.,  I 
E.  D.  Smith  (N.  Y.)  349;  Cruger  v.  Douglass, 
8  Barb.  (N.  Y.)  81. 

Involve  the  Merits.  —  See  Involve,  vol.  17, 
p.  480. 

4.  Rahn  v.  Gunnison,  12  Wis.  528. 
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relate  only  to  the  subject-matter  of  the  litigation,  and  not  to  mere  matters  of 
practice,  which  cannot  affect  the  subject-matter  whether  regulated  by  statute 
or  not.1 

MERITS,  AFFIDAVIT  OF.  —  See  the  title  Affidavits  of  Merits  or 
Defense,  i  Encyc.  of  Pl.  and  Pr.  338. 

MESH.  —  Mesh  is  the  space  from  thread  to  thread  in  a  net,  and  the  size  of 
the  mesh  is  determined  by  the  length  of  the  thread  between  the  adjacent 
knots.2 

MESNE.  —  The  word  "  mesne  "  signifies  middle ;  intervening;  intermediate.3 
MESNE  PROCESS.  —  Mesne  process  is  intermediate  process  which  issues 
pending  the  suit  upon  some  collateral  interlocutory  matter,  as  to  summon 
juries,  witnesses,  and  the  like.  "Mesne  process"  is  also  sometimes  put  in 
contradistinction  to  "final  process"  or  "process  of  execution,"  and  then  it 
signifies  all  such  process  as  intervenes  between  the  beginning  and  the  end  of  a 
suit.4 


1.  Rahn  v.  Gunnison,  12  Wis.  528,  in  which 
case  Paine,  J.,  criticised  the  decision  in  St. 
John  v.  West,  (Supm.  Ct.  Gen.  T.)  4  How.  Pr. 
N.  Y.  329,  and  held  that  the  term  merits  has 
a  more  restricted  meaning  than  that  given  to 
it  in  New  York. 

In  Oatman  v.  Bond,  15  Wis.  24.,  in  com- 
menting on  the  case  of  Rahn  v.  Gunnison,  12 
Wis.  528,  the  court  said:  "A  summons,  we 
thought,  was  in  Ihe  nature  of  a  notice  from 
the  plaintiff  to  the  defendant  of  the  commence- 
ment of  a  suit,  and  related  merely  to  the  form 
or  proceeding  of  bringing  a  party  into  court, 
and  therefore,  whether  properly  attested  or 
not,  could  not  in  any  way  involve  the  merit* 
of  the  litigation.  *  *  *  (lis  [Justice  Paine'sJ 
idea  is  that  the  term  merits,  as  used  in  this 
statute,  relates  to  matters  of  substance  in  the 
law,  as  distinguished  f  ro  n  mere  matters  of 
form  which  do  not  affect  the  subject-matter  of 
the  litigation."  In  this  case  an  order  made  in 
an  action  to  foreclose  a  mortgage,  directing 
that  the  cause  be  referred  to  a  referee  to  take 
all  the  testimony  to  be  taken  in  the  state  which 
either  party  might  desire  to  use  at  the  trial, 
was  held  to  be  an  appealable  order  under  the 
Wisconsin  statute  providing-  that  an  order  is 
appealable  when  it  involves  the  merits  of  an 
action  or  any  part  of  it. 

But  in  Blakely  v.  Frazier,  11  S.  Car.  134,  it 
was  said  "  The  term  merits  is  not  very 
clearly  defined.  It  certainly  embraces  more 
than  the  questions  of  law  and  fact  constituting 
the  cause  of  action  or  defense.  As  it  regards 
the  principles  of  construction,  the  necessary 
means  of  attaining  an  end  stand  upon  the  same 
ground  of  privilege  as  the  end  itself.  If, 
then,  a  party  is  entitled  to  an  appeal  as  a 
means  of  securing  a  proper  judgment,  lie  is 
presumably  entitled  lo  such  appeal  in  order  to 
secure  that  without  which  the  judgment  could 
not  be  rightfully  had.  The  word  merits  nat- 
urally bears  the  sense  of  including  all  that  the 
party  may  claim  of  right  in  reference  to  his 
case."  This  case  was  quoted  and  approved  in 
Bennett  v.  Sandifer,  15  S.  Car.  420.  See  also 
Dill  v.  Moon,  14  S.  Car.  339. 

Motion  for  New  Trial.  —  Where  a  statute  pro- 
vided that  motions  might  be  made  to  a  judge 
or  justice  out  of  court  except  for  "  a  new  trial 
upon  the  merits,"  it  was  held  that  this  lan- 
guage, when  transposed,  meant  that  a  motion 
upon  the  merits  should  not  be  made  before  a 


judge  or  justice  out  of  court.  Clawson  v. 
Hutchinson,  14  S.  Car.  520. 

Hearing  upon  the  Merits.  —  Under  the  statute 
24  and  25  Vict.,  c.  100,  §  44,  a  certificate  of  the 
dismissal  by  a  magistrate  of  a  charge  of  as- 
sault could  be  granted  only  where  there  had 
been  a  hearing  "  upon  the  merits  "  and  both 
parties  had  attended  before  the  magistrate 
and  there  had  been  a  proper  inquiry  into  the 
facts  of  the  cas£.  Where  a  prosecutor  gave 
notice  to  a  person  against  whom  he  had  ob- 
tained a  summons  for  an  assault  that  he  should 
not  attend  before  the  magistrate  or  offer  evi- 
dence in  support  of  the  summons,  and  did  not 
in  fact  attend  or  offer  evidence,  but  the  person 
charged  attended  and  obtained' from  the  mag- 
istrate a  certificate  of  dismissal  under  the 
above  section,  it  was  held  that  there  had  not 
been  a  hearing  "  upon  the  merits,"  and  that 
the  certificate  was  no  bar  to  subsequent  action. 
Reed  v.  Nutt,  24  Q.  B.  D.  669,  62  L.  T.  N.  S. 
635.  5Q  L.  J.  Q.  E.  3n. 

2.  Mesh. —  Thomas  v.  Evans,  El.  Bl.  &  El. 
171,  96  E.  C.  L.  171. 

3.  Birmingham  Dry  Goods  Co.  v.  Bledsoe, 
113  Ala.  418. 

4.  3  Black.  Com.  279,  quoted  in  Arnold  v. 
Chapman,  13  R.  I.  587;  Birmingham  Dry 
Goods  Co.  v.  Bledsoe,  113  Ala.  418. 

Contradistinction  to  Final  Process.  —  Place  v. 
Washburn,  163  Mass.  530.  See  also  Main- 
waring  v.  Milner,  L.  R.  4  Q.  B.  151;  Ferguson 
v.  State,  31  N.  J.  L.  291. 

In  Arnold  v.  Chapman,  13  R.  I.  587,  the 
court  held  that  the  term  mesne  process,  as  used 
in  the  statutes  of  Rhode  Island,  denoted  any 
process  except  the  final  process  of  the  case. 

Same  —  Institution  of  Action.  —  In  Hirshiser 
7).  Tinsley,  9  Mo.  App.  342,  it  was  said-  "  The 
technical  phrase  mesne  process  is  commonly 
used  in  contradistinction  to  final  process,  so 
as  to  include  the  process  by  which  the  defend- 
ant is  brought  into  court.  The  summons  or 
the  capias,  since  the  disuse  of  the  process  by 
original,  is  usually  spoken  of  as  mesne process 
where  under  the  existing  practice  it  is  actually 
primary  process,  and  not  intermediate  process 
at  all." 

Foreclosure  of  lien.  —  Where  a  laborer's  lien 
was  foreclosed,  the  execution  issued  there- 
under levied,  and  a  counter-affidavit  interposed 
and  returned  for  trial,  the  process  was  held  to 
be  mesne.  Cosgrave  v.  Mitchell,  74  Ga.  S24 
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MESNE  PROFITS.  (See  also  the  titles  DAMAGES,  vol.  8,  p.  537;  EJECT- 
MENT, vol.  10,  p.  467  ;  Improvements,  vol.  16,  p.  62.) —  Mesne  profits  is  the 
sum  recovered  for  the  value  or  benefit  which  a  person  in  wrongful  possession 
has  derived  from  his  wrongful  occupation  of  land  between  the  time  when  he 
acquired  wrongful  possession  and  the  time  when  the  possession  was  taken 
from  him.1  In  New  York  it  was  defined,  under  the  statute  abolishing  the  action 
for  mesne  profits,  as  the  profits  which  are  "  received  intermediate  the  original 
entry  and  the  restoration  of  possession.  They  arc  such  whereto  the  right  is 
created  by  an  action  of  ejectment  brought  and  actually  carried  into  judgment; 
not  damages  which  accrued  anterior  to  or  at  the  instant  of  the  ouster."  2  And 
the  meaning  of  the  term  under  the  code  has  been  defined  as  "the  rents  and 
profits  or  the  value  of  the  use  and  occupation  of  the  property  where  cither  can 
be  legally  recovered."3 

MESaUITE.  —  See  note  4. 

MESSAGE.  (See  also  the  title  Telegraphs  and  Telephones.)  —  See 
note  5. 

MESSENGER.  —  A  messenger  is  one  who  bears  a  message  or  an  errand  ;  the 
bearer  of  a  verbal  or  written  communication,  notice,  or  invitation  from  one 
person  to  another  or  to  a  public  body  ;  an  office  servant.0 

MESS  PORK.  —  See  note  7. 


Notice  of  Appeal.  —  In  Horton  v.  Kansas  City, 
etc.,  R.  Co.,  26  Mo.  App.  357,  in  holding  that 
a  notice  required  by  statute  in  case  of  appeal 
from  the  judgment  of  a  justice  of  the  peace 
was  not  mesne  process,  the  court  said:  "As 
already  stated,  the  notice  is  not  original  proc- 
ess; neither  is  it  mesne  process,  any  more  than 
a  notice  of  suing  out  a  writ  of  error  to  the 
Supreme  Court.  The  term  mesne  process  has 
no  application  to  such  a  notice.  Bouv.  Diet., 
title  '  Process.'  " 

Subpoena  for  Witness.  —  In  Birmingham  Dry 
Goods  Co.  v.  Bledsoe,  113  Ala.  418,  it  was  held 
that  a  subpoena  for  a  witness  in  an  action  was 
mesne  process. 

1.  Mesne  Profits.  —  Sweet's  L.  Diet.,  citing  1 
Steph.  Com.  294. 

Value  of  Rents  and  Profits.  —  The  term  mesne 
profits,  in  an  order  for  the  ascertainment  of 
the  mesne  profits  which  one  who  has  estab- 
lished a  right  to  real  property  is  entitled  to 
recover  for  the  period  during  which  he  has 
been  deprived  of  the  possession,  does  not  differ 
in  meaning  from  the  phrase  "  value  of  the 
rents  and  profits."  It  includes  the  annual 
value  of  the  property  after  deducting  repairs 
and  taxes.    Wallace  v.  Berdell,  101  N.  Y.  13. 

Expenses.  —  In  an  action  of  ejectment,  the 
term  mesne  profits  was  held  to  include  as  part 
of  the  damages  all  the  necessary  and  reason- 
able expenses  of  the  plaintiff.  Den.  v.  Chubb, 
1  N.  J.  L.  533. 

Damages.  —  In  an  action  for  dower,  where 
the  jury  assessed  damages,  upon  the  question 
whether  the  word  "  damages  "  includes  the 
mesne  profits,  the  court  said:  "  Upon  this  sub- 
jectthe  books  seem  irreconcilable.  It  would  ap- 
pear from  Co.  Litt.  32/';  the  statute  of  Merton, 
20  Hen.  III.,  cap.  1,  1  Ruffhead  16;  2  Inst.  80; 
Rastal's  Entries  226*;  Spiller  v.  Adams,  8  Mod. 
25;  Heiley  141,  as  if  the  value  and  damages 
for  detention  were  not  distinguished  from  each 
other,  but  assessed  and  recovered  together 
under  the  name  of  damages.  But  although 
the  word  damna,  properly  taken,  does  include 
both  the  mesne  profits  and  the  extra  sum  for 
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the  illegal  detention,  yet  there  are  not  wanting 
respectable  authorities  who  appear  to  regard 
them  as  distinct  objects  of  the  suit  and  judg- 
ment."   Fisher  v.  Morgan,  I  N.  J.  L.  147. 

2.  Leland  v.  Tousey,  6  Hill  (N.  Y.)  333. 
See  also  Nash  v.  Sullivan,  32  Minn.  189. 

3.  Wallace  v.  Berdell,  101  N.  Y.  16;  Code 
Civ.  Pro.  N.  Y.,  §  1497.  See  also  Columbia, 
etc.,  R.  Co.  v.  Histogenetic  Medicine  Co.,  14 
Wash.  475. 

4.  In  U.  S.  v.  Soto,  (Ariz,  igoi)  64Pac.  Rep. 
420,  overruling  Bustamente  v.  U.  S.,  (Aiiz. 
1895)  42  Pac.  Rep.  in,  it  was  held  that 
mesquite  was  timber. 

5.  Telegraph  Message.  —  In  Kirby  v.  Western 
Union  Tel.  Co.,  4  S.  Dak.  109.it  was  said: 
"  By  the  statute  law  of  this  state  (section  3881, 
Comp.  Laws),  '  every  one  who  offers  to  the 
public  to  carry  persons,  property,  or  messages 
is  a  common  carrier  of  whatever  he  thus  offers 
to  carry.'  That  the  word  messages,  as  here 
used,  was  intended  to  include  telegraphic 
messages  is  evident  from  the  closely  following 
sections,  wherein  a  '  carrier  by  telegraph  '  and 
a  '  carrier  of  messages  by  telegraph  '  are  ex- 
pressly named,  and  their  duties  as  such  de- 
fined." 

Telephone  Conversation.  —  Message,  as  that 
term  is  used  in  the  English  telegraph  acts,  has 
been  held  to  include  a  conversation  through 
the  telephone.  Ally. -Gen.  v.  Edison  Telephone 
Co.,  6  Q.  B.  D.  244. 

6.  Messenger.  —  Pfister  v.  Central  Pac.  R. 
Co.,  70  Cal.  177,  59  Am.  Rep.  404. 

County  Treasurer.  —  Where  a  statute  provided 
that  a  railroad  company  was  to  transport  and 
convey  over  its  railroad  all  public  messengers, 
etc.,  free  of  charge,  it  was  held  (hat  a  county 
treasurer  who  was  on  his  way  to  pay  money  to 
the  state  treasurer  was  not  a  public  messenger 
within  the  meaning  of  the  statute.  Pfister  v. 
Central  Pac.  R.  Co.,  70  Cal.  177,  59  Am.  Rep. 
404. 

7.  Mess  Pork.  —  In  Hoadley  v.  House,  32  Vt. 
179,  it  was  said:  "  It  appears  from  the  audit- 
or's report  that  mess  pork  has  a  precise  mean- 
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MESSUAGE.  (See  also  Dwelling,  Dwelling  House,  etc.,  vol.  10,  p. 
353;  HOUSE,  vol.  15,  p.  767.)  —  It  is  difficult  to  define  with  precision  the 
signification  of  the  legal  term  "messuage."  Authors  have  differed  in  their 
understanding  of  its  import.  The  best  writers,  however,  represent  it  as 
synonymous  with  house  and  as  embracing  within  its  meaning  an  orchard, 
garden,  curtilage,  adjoining  buildings,  and  other  appendages  of  a  dwelling 
house,  but  they  limit  the  ground  which  may  be  appropriated  to  these  purposes 
to  a  small  quantity,  not  exceeding  an  "acre  or  more."  1  A  messuage  properly 
signifies  a  dwelling  house  with  some  adjacent  land  assigned  to  the  use  of  it.2 

METALLIC.  —  "  Metallic"  primarily  signifies  pertaining  to  or  containing  or 
consisting  in  part  of  metal.3 

METALS.    (See  also  COIN,  vol.  6,  p.  203 ;  COINAGE,  vol.  6,  p.  204 ;  MINES 


ing  in  trade,  and  comprises  only  that  pork 
that  is  taken  from  I  he  sides  of  the  hog  between 
the  shoulders  and  the  hams,  and  no  other  part 
of  the  animal ;  and  that  the  pork  delivered  con- 
tained neck,  rump,  and  shoulder  pieces,  in 
quantity  about  one-quarter  of  the  whole.  It 
would  seem  that  this  was  a  difference  in  kind, 
and  not  merely  in  quality,  and  that  the  defend- 
ant might  well  say  this  is  not  the  article  the 
plaintiff  was  to  deliver."  See  also  Powell  v. 
Horton,  2  Bing.  N.  Cas.  668,  29  E.  C.  L.  452. 

1.  Messuage  —  House.  —  Grimes  v.  Wilson,  4 
Blackf.  (Ind.)  333,  citing  1  Thom.  Coke  215, 
216,  and  notes;  1  Shep.  Touch.  94;  Smith  v. 
Martin,  2  Saund.  401,  note  2.  See  also  Orrick 
v.  Robbins,  34  Mo.  233;  Rogers  v.  Smith,  4 
Pa.  St.  10 1. 

The  word  messuage  is  synonymous  with,  or 
at  least  as  comprehensive  as,  house.  Scholes 
v.  Hargreaves,  5  T.  R.  46;  Co.  Litt.  5<£;  Shep. 
Touch.  94. 

Dower.  —  In  Grimes  v.  Wilson,  4  Blackf. 
(Ind.)  333,  it  was  held  that  the  words  "  man- 
sion house  "  and  messuar/e,  as  used  in  the  In- 
diana statute  in  relation  to  dower,  "  cannot  be 
supposed  to  have  been  designed  to  give  to  the 
latter  term  a  meaning  entirely  new  and  incon- 
sistent with  its  usual  sense;  and  though  the 
act  may  have  somewhat  enlarged  its  import  so 
as  to  include  a  few  acres  of  land  (greater  or 
less  in  extent  according  to  circumstances)  ad- 
jacent to  a  dwelling  house,  and  appiopriated 
peculiarly  to  its  use,  it  cannot  be  construed  so 
as  to  make  the  term  embrace  a  whole  farm  or 
plantation." 

Dwelling  House.  —  Although  the  word  mes- 
suage may,  there  is  no  necessity  that  it  must, 
import  more  than  the  words  "dwelling  house," 
with  which  it  is  frequently  put  in  apposition 
and  used  synonymously.  The  ordinary  lan- 
guage of  conveyances  is  sufficient  proof  of 
this  —  "  all  that  messuage  or  dwelling  house." 
Fenn  v.  Grafton,  2  Bing.  N.  Cas.  617,  29  E.  C. 
L.  433- 

A  complaint  set  forth  that  the  defendant 
wrongfully  detained  the  messuage  or  dwelling 
house  of  the  plaintiff.  In  holding  this  too  un- 
certain the  court  said:  "  This  complaint  is  not 
for  detaining  a  messuage,  which  would  include 
a  dwelling  house  with  lands  adjacent;  nor  is  it 
for  detaining  a  dwelling  house  without  any 
lands;  but  it  is  for  detaining  the  one  or  the 
other  —  which,  it  is  impossible  to  tell."  Ap- 
plegate  v.  Applegate,  16  N.  J.  L.  322. 

Devise.  —  In  Hibon  v.  Hibon,  9  Jur.  N.  S. 
511,  32  L.  J.  Ch  374,  8  L.  T.  N.  S.  195,  a  devise 


of  "  a  messuage  and  premises  situate  "  at  a 
given  address  was  held  to  include  a  piece  of 
garden  ground  on  the  opposite  side  of  the 
street  from  the  house,  but  which  had  for  some 
time  been  rented  and  occupied  with  the  house. 

Where  a  testator  devised  his  freehold  mes- 
suage tenement  or  dwelling  house,  with  the 
yard,  stables,  and  appurtenances  on  a  certain 
street,  together  with  the  household  furniture 
and  effects  therein,  to  his  widow  for  life,  after 
her  death  the  same  messuage  or  tenement  and 
premises  with  the  appurtenances  to  pass  to  his 
son,  his  heirs  and  assigns,  it  was  held  that  the 
son  took  the  household  furniture.  Sanford  v. 
Irby,  4  L.  J.  Ch.  23. 

Same  —  Fee.  —  A  testator,  by  his  will,  gave 
"  all  that  my  messuage,  partly  freehold  and 
partly  leasehold,"  in  trust  for  his  widow  for 
life,  or,  as  to  the  leasehold,  for  so  long  a  term 
as  the  term  and  interest  in  them  should  exist, 
with  remainder  over.  After  the  date  of  the 
will  the  testator  purchased  the  reversion  in 
fee  of  the  leasehold,  and  it  was  conveyed  to 
him.  It  was  held  that  the  whole  of  the  fee 
passed  under  the  gift  of  "  my  messuage,"  and 
that  the  rest  of  the  devise  was  descriptive. 
Miles  v.  Miles,  35  Beav.  191,  L.  R.  I  Eq.  462, 
12  Jur.  N.  S.  116,  35  L.  J.  Ch.  315,  14  W.  R. 
272,  13  L.  T.  N.  S.  697. 

Same  —  Mill.  —  A  mill  will  pass  by  the  name 
of  a  messuage.    Hill  v.  Grange,  Plowd.  170. 

Grant.  —  In  Sparks  v.  Hess,  15  Cal.  195,  it 
was  said:  "  A  grant  of  a  messuage,  or  a  mes- 
suage with  the  appurtenances,  will  pass  the 
dwelling  house  and  adjoining  buildings,  and 
also  its  curtilage,  garden,  and  orchard,  to- 
gether with  the  close  in  which  the  house  is 
built."  See  also  Gibson  Brorkwav,  8  N.  H. 
465;  Sheets  v.  Selden,  2  Wall.  (U.  S.j  187. 

By  the  grant  of  a  messuage,  the  garden, 
orchard,  and  curtilage  pass.  Doyle  v.  Lord, 
64  N.  Y.  436. 

2.  Dwelling  House. — Applegate  v.  Applegat:, 
16  N.  J.  L.  323. 

In  legal  acceptation  the  word  messuage  is 
defined  as  a  dwelling  house,  with  the  adja- 
cent buildings  and  appurtenances.  Marmet 
Co.  v.  Archibald,  37  W.  Va.  778,  781.  This 
case  arose  upon  the  construction  of  a  sum- 
mons which  described  the  property  unlawfully 
withheld  as  a  certain  messuage, 

3.  Metallic.  —  U.  S.  v.  Wolff,  69  Fed.  Rep. 
328.  This  was  a  revenue  case.  See  also 
Steinhardt  v.  U.  S.,  92  Fed.  Rep.  139;  Worth- 
ington  v.  U.  S.,  90  Fed.  Rep.  797.  And  see 
generally  the  title  Revenue  Laws. 
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metals,  viz.,  gold 
than  "  mineral." 


and  silver. 
All  metals 


and  Mining  Claims,  post;  Revenue  Laws.)  —  The  word  "  metals,"  in  the 
ordinary  sense,  does  not  include  the  precious 
"Metal"  is  a  word  of  less  extensive  meaning 
are  minerals;  but  not  all  minerals  are  metals.1 

METAPHYSICAL.  —  See  note  2. 

METEOR.  —  See  AEROLITE,  vol.  I,  p.  908. 

METER.  —  A  meter  is  a  contrivance  to  regulate  distribution  by  adjusting 
the  quantity  and  price.3 

METES  AND  BOUNDS.  (See  also  the  title  BOUNDARIES,  vol.  4,  p.  756.)  — 
See  note  4. 

METHOD.  (See  also  the  title  Patents.) — Method,  properly  speaking,  is 
only  placing  several  things  and  performing  several  operations  in  the  most  con- 
venient order;  but  it  may  signify  a  contrivance  or  device.5 

METRIC  SYSTEM.  (See  also  the  title  Weights  and  Measures.)  —  The 
metric  system  is  a  system  for  measuring  length,  capacity,  surface,  and  weight, 
founded  upon  the  metre  as  a  unit.6  It  is  lawful  throughout  the  United  States 
to  employ  the  weights  and  measures  of  the  metric  system;  and  no  contract  or 
dealing  or  pleading  in  any  court  may  be  deemed  invalid  or  liable  to  objection 
because  the  weights  or  measures  expressed  or  referred  to  therein  are  weights 
or  measures  of  the  metric  system.7 

MEXICAN.  —  See  note  8. 

MEXICAN  GRANTS.  —  See  the  title  Spanish  Land  Grants. 

MICHAELMAS  TERM.  —  One  of  the  former  terms  of  the  English  superior 
courts  of  law,  understood  to  begin  on  the  second  day  of  November  and  end 
on  the  twenty-fifth  or  twenty-sixth  of  the  same  month,  according  as  the 
twenty-fifth  of  November  is  or  is  not  Sunday.  But  under  the  Judicature  Act 
of  1875,  the  Michaelmas  term  is,  so  far  as  regards  the  sittings  of  the  courts, 
to  be  superseded  by  the  Michaelmas  sittings.9 

MICROBE  KILLER. —  See  note  10. 


MIDDLE. 


See  note  11. 


1.  Casher  v.  Holmes,  2  B.  &  Ad.  597,  22  E. 
C.  L.  146.  ' 

2.  Metaphysical  Healing.  —  The  practice  of 
theartof  "metaphysical  healing,"  forreward, 
without  registration  and  license,  is  not  a  vio- 
lalion  of  Gen.  Laws  R.  I.  (1396),  c.  165,  and 
the  question  of  the  constitutionality  of  the  act 
is  not  open  to  a  defendant  in  a  complaint 
thereunder  when  the  evidence  shows  only  the 
practice  of  such  art.  State  v.  Taft,  20  R.  I. 
645.  See  generally  the  title  Physicians  and 
Surgeons. 

3.  Meter.  —  Red  Star  Line  Steamship  Co.  v. 
Jersey  Citv,  45  N.  J.  L.  249.  See  also  the 
titles  Gas  Companies,  vol.  14,  p.  915;  Water- 
works and  Water  Companies. 

4.  Metes  and  Bounds.  —  In  People  v.  Guthrie, 
46  111.  App.  128,  it  was  said:  "  We  understand 
the  phrase  metes  and  bounds  to  mean  the 
boundary  line  or  limit  of  the  tract." 

In  Beecher  v.  Parmele,  9  Vt.  352,  it  was 
held  that,  in  the  case  of  the  levy  of  an  execu- 
tion on  part  of  a  rectangular  lot,  a  descrip- 
tion of  the  number  of  acres  taken  as  "  off  of 
the  east  end  "  was  a  sufficient  description  by 
metes  and  bounds,  and  that  the  division  should 
be  construed  to  be  by  a  line  parallel  to  the  lot 
line.  See  also  Patch  v.  Keeler,  27  Vt.  254; 
Rich  v.  Elliot,  10  Vt.  211. 

5.  Method.  —  Hornblower  v.  Boulton,  8  T. 
R.  106. 

Method,  Process,  Art,  Synonymous  Terms.  —  See 

Art,  vol.  2,  p.  944. 
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And  for  the  use  cf  method  and  "  process" 
as  synonymous,  see  Rex  v.  Wheeler,  2  B.  & 
Aid.  350. 

Kegularly  and  Methodically.  —  See   Ex  p. 

Mitchell,  39  Ala.  442. 

6.  And.  L.  Diet. 

7.  Rev.  Stat.  U.  S.,  3569,  3570,  which 
latter  section  establishes  the  tables  of  the 
metric  system  to  be  used  and  the  tables  of 
comparison  of  this  svstem  with  that  of  the 
customary  weights  and  measures. 

8.  Mexican.  —  See  Ruisr.  Chambers,  15  Tex. 
588;  Baldwin  v.  Goldfrank,  88  Tex.  249. 

9.  Michaelmas  Term.  —  Abb.  L.  Diet. 

Old  Style.  —  When  Michaelmas  or  "  the  feast 
of  St.  Michael  "  is  mentioned  as  a  date,  it 
means  "  New  Michaelmas,"  September  29, 
not  October  10  according  to  the  old  style. 
Furley  v.  Wood,  1  Esp.  198;  Doe  v.  Lea,  11 
East  312.  See  also  Doe  v.  Benson,  4  B.  & 
Aid.  588,  6  E.  C.  L.  613. 

10.  Microbe  Killer  —  Trademark.  —  The  wotds 
microbe  killer  have  been  held  not  to  constitute 
a  trademark.  Alff  v.  Radam,  77  Tex.  530. 
See  generally  the  title  Trademarks. 

11.  Middle  of  Eiver  or  Channel.—  See  Channel, 
vol.  5,  p.  848.  See  also  the  title  Boundaries, 
vol.  4,  p.  756. 

The  middle  of  the  channel  means  the  space 
in  which  vessels  usually  pass.  Rowe  v.  Smith, 
51  Conn.  271,  50  Am.  Rep.  16. 

Middle  Initial.  (See  also  the  title  Names.)  — 
In  Bowen  v.  Mulford,  10  N.  J.  L.  230,  it  was 
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MIDDLEMAN.  —  See  note  i. 
MIDSHIPMAN.  —  See  note  2. 

MIGHT.    (See  also  May,  ante,  p.  237.) —  See  note  3. 

MIGRATION.  (See  also  the  title  Immigration,  vol.  15,  p.  1025  ;  and  see 
Import  —  Importation  —  Importer,  vol.  16,  p.  1.)  —  The  words  "migra- 
tion "  and  "  importation,"  as  used  in  the  Federal  Constitution,  art.  I,  §  9,  had 
exclusive  reference  to  persons  of  the  African  race,  and  referred  to  the  different 
conditions  of  this  race  as  regards  freedom  and  slavery.  When  the  free  black 
man  came  here  he  migrated  ;  when  the  slave  came  he  was  imported.4 

MILE.  (See  also  the  title  Weights  and  Measures.)  —  The  "statute 
mile,"  or  "  English  mile,"  or  "  English  statute  mile,"  was  first  legalized  in  the 
reign  of  Queen  Elizabeth,  and  measures  five  thousand  tAvo  hundred  and 
eighty  feet  on  the  land.  The  log  was  invented  about  the  same  time,  which 
inaugurated  the  measuring  of  sea  or  marine  miles,  known  as  "English  geo- 
graphical miles."  These  miles  are  also  known  by  the  term  "sea  miles," 
"  knots,"  "  marine  miles,"  and  "  geographical  miles."  A  "  knot,"  or  "  marine  " 
or  "  geographical  "  mile,  measures  six  thousand  eighty-six  and  seven-tenths 
feet  on  the  sea,  and  charts  of  the  ocean  and  other  navigable  waters  are  made 
on  a  scale  of  sixty  geographical  or  sea  miles  to  a  degree.  The  speed  of  ves- 
sels, whether  propelled  by  steam  or  by  sail,  is  ascertained  by  "log  and  line," 
each  "  knot  "  in  the  line  representing  one  mile  on  the  sea.  The  words  "  miles  " 
and  "knots"  are  constantly  used  in  marine  cases  as  convertible  terms ;  but 


held  that  where  a  summons  is  issued  in  the 
name  of  J.  M.,  plaintiff,  and  in  the  state  of 
demand  a  middle  letter  is  inserted  in  the  name 
of  the  plaintiff  (viz.,  J.  S.  M  ),  and  the  defend- 
ant does  not  appear,  judgment  rendered 
against  him  in  his  absence  will  be  reversed. 
Compare  Dilts  v.  Kinney,  15  M.  J.  L.  131. 

That  the  omission  of  the  middle  initial  is  of 
no  importance,  see  Humphrey  v.  Phillips,  57 
111.  133. 

Middle  of  September.—  In  Bennett  v.  Lingham, 
31  Fed.  Rep.  85,  in  construing  a  contract  to 
ship  cattle  by  a  certain  steamer  sailing  from 
New  York  "  about  the  middle  of  September," 
the  court  said:  "The  phrase  in  the  contract 
'  about  the  middle  of  September  '  is  indefinite. 
It  has  no  definite  meaning  in  the  trade.  In 
this  instance  it  was  construed  by  the  ship  to 
cover  a  day  as  late  as  September  27th.  This 
construction  was  made  known  to  the  defend 
ant  on  September  14th,  and  he  then  made  no 
objection  to  that  construction.  After  this  in- 
terpretation of  the  indefinite  phrase  '  about  the 
middle  of  September,'  acquiesced  in  by  the 
defendant,  and  that,  too,  on  the  day  before 
the  middle  of  September,  it  was  not  open  to 
the  defendant  to  say  that  a  tender  of  the  ship 
on  the  twenty-ninth  of  September  was  not  a 
compliance  with  the  contract.  The  defendant's 
refusal  to  ship  cattle  on  the  steamship  was 
therefore  a  breach  of  the  contract  on  his  part, 
and  he  is  liable  for  the  damages  resulting 
therefrom."  See  generally  the  title  Time. 
Computation  Of. 

1.  Middleman.  (See  also  the  title  Fellow 
Servants,  vol.  12,  p.  893.)  —  In  Meredith  v. 
Cranberry  Coal,  etc.,  Co.,  99  N.  Car.  583,  it 
was  said:  "  We  have  assumed,  though  we  by 
no  means  intend  to  decide  the  fact  so  to  be, 
for  the  present  only,  that  Nimson  was,  in  a 
legal  sense,  as  his  oversight  and  functions  are 
described  by  any  of  the  witnesses  who  under- 
stood what  they  were,  a  middleman,  in  substi- 


tution of  the  principal,  in  his  relations  to  sub- 
ordinate servants,  so  that  his  orders  in  regard 
to  stacking  the  wood  would  be  the  same  as  if 
emanating  directly  from  the  company,  so  as 
to  raise  an  inquiry  into  the  imputed  co-opera- 
tive agency  of  the  plaintiff  in  causing  his  own 
injury." 

2.  Midshipman.  —  In  U.  S.  v.  Cook,  12S  U.  S. 
256,  it  was  held  that  a  cadet  midshipman 
at  the  na.val  academy  is  an  officer  of  the 
navy.    See  also  the  title  Military  Law,  p. 

615,  post. 

3.  Might.  —  A  statute  provided  that  any 
woman  who  might  be  naturalized  under  the 
law  who  married  a  citizen  of  the  United  States 
should  be  deemed  and  taken  to  be  a  citizen. 
In  construing  this  statute  the  court  said: 
"  The  word  might  is  the  preterite  of  the  word 
'  may,'  which,  according  to  the  best  lexicog- 
raphers, simply  means  '  to  be  possible,'  and 
might  is  defined  by  Webster  as  equivalent  to 
'  had  power  '  or  '  was  possible.'  "  Owen  z: 
Kelly.  6  D.  C.  193. 

Might  and  Could  Distinguished.  —  See  Could, 
vol.  7,  p.  873. 

Might  —  Would  —  Should.  —  In  Monroeville 
t'.  Weihl,  6  Ohio  Cir.  Dec.  196,  the  court  criti- 
cised the  use  of  the  word  might  for  "  would 
or  "  should  "  in  such  phrases  as,  "  II  by  the 
exercise  of  diligence  the  party  might  hav  e  dis- 
covered," etc. 

In  State  v.  Renfrow,  in  Mo.  5S9.  it  was  ob- 
jected to  an  instruction  that  the  jurors  were 
told  that  they  should,  instead  of  might,  take 
into  consideration  the  fact,  as  affectif.g  the 
credibility  of  defendant,  that  he  was  the  ac- 
cused party  on  trial.  It  was  held  that  this 
was  no  error.  See  also  State  v.  Young,  99  Mo. 
666,  105  Mo.  63S. 

4.  Migration.  —  People  v.  Compagnie  Gen- 
erate Transatlantique,  107  U.  S.  59;  Scott  v. 
Sandford,  19  How.  (U.  S.)  393.  See  also 
Groves  v.  Slaughter,  15  Pet.  (U.  S.)  514. 

613  Volume  XX. 


Definitions. 


MI  LEA  GE  —  MI  LIT  A  R  V. 


Definitions. 


the  word  "knot"  is  more  commonly  employed  to  denote  the  rate  of  speed, 
and  the  word  "  mile"  is  used  to  express  distances  accomplished  by  speed,  the 
result  of  speed.  In  the  navy  department  of  the  United  States  the  word 
"mile"  means  "marine  mile"  or  "admiralty  knot."  The  statute  mile  is 
adopted  only  in  England  and  the  United  States,  but  the  marine  mile  is  known 
to  and  acted  upon  by  all  the  civilized  people  of  the  globe.1 

MILEAGE.  (See  also  the  titles  PUBLIC  OFFICERS;  SHERIFFS,  MARSHALS, 
and  Constables;  Witnesses.)  —  The  term  "mileage"  is  defined  to  mean  a 
compensation  allowed  by  law  to  officers  for  their  trouble  and  expense  in  travel- 
ing on  public  business.8 

MILEAGE  BOOKS. —  See  the  title  TICKETS  AND  FARES. 

MILITARY.  —  See  note  3. 

1.  Mile. —  Rockland,  etc.,  Steamboat  Co.  v. 
Fessenden,  79  Me.  140,  in  which  case  it  was 
held  that  where  a  contract  for  the  building  of 
a  steamboat  provided  that  the  boat  should 
attain  a  speed  of  fifteen  miles  per  hour,  the 
term  miles  meant  marine  miles. 

In  Reg.  v.  Keyn,  2  Ex.  D.  63,  in  which  case 
a  question  of  international  law  of  extraordi- 
nary importance,  involving  a  crime  committed 
beyond  low-water  mark,  but  within  three 
miles  of  the  English  shore,  was  discussed  by 
many  judges,  the  phrases  "  three  miles." 
"  marine  league,"  "  three  geographical  miles" 
and  "  three  sea  miles,"  were  over  and  over 
again  used  to  express  precisely  the  same  thing. 

Straight  Line.  —  In  Lake  v.  Butler.  5  El.  & 
Bl.  92,  85  E.  C.  L.  96,  where  an  act  provided 
that  if  the  plaintiff  dwelt  more  than  twenty 
miles  from  the  defendant,  actions  might  be 
brought  as  if  the  act  had  not  passed,  it  was 
held  that  the  distance  between  the  dwellings 
was  to  be  measured  in  a  straight  line  ftom  one 
to  another  on  a  horizontal  plane.  Campbell, 
C.  J.,  said:  "  Now,  if  the  distance  is  to  be 
measured  by  the  nearest  practicable  way,  see 
how  uncertain  it  is.  The  nearest  mode  of 
access  may  be  by  boat,  by  a  route  varying 
every  day  according  to  the  state  of  the  tide; 
or,  if  it  be  by  land,  it  may  be  rendered  longer 
or  shorter  by  changes  in  the  road.  But  if  the 
straight-line  measurement  be  adopted  there 
can  be  no  uncertainty."  To  the  same  effect 
see  Stokes  v.  Grissell,  14  C.  B.  678,  78  E.  C. 
L.  678;  Macon  County  v.  Trousdale  County,  2 
Baxt.  (Tenn.)  2. 

Same  —  Intoxicating  liquor.  —  The  assignor 
of  a  lease  of  a  public  house  in  London  cove- 
nanted that  he  would  not  keep  a  public  house 
within  the  distance  of  a  half-mile  from  the 
premises  assigned.  It  was  held  that  a  half- 
mile,  as  mentioned  in  the  covenant,  imported 
a  half-mtie  measured  by  the  nearest  way  of 
access  between  the  premises  assigned  and  any 
public  house  afterwards  kept  by  the  assignor. 
Leigh  v.  Hind,  9  B.  &  C.  774,  17  E.  C.  L.  495. 

But  in  Butler  v.  State,  89  Ga  821,  which  was 
a  prosecution  for  selling  liquor  within  three 
miles  of  a  church,  it  was  held  that  the  distance 
was  to  be  measured  in  a  straight  line.  And 
see  the  title  Intoxicating  Liouors,  vol.  17, 
pp.  250,  363,  3S4. 

2.  Mileage.  —  Howes  v.  Abbott,  78  Cal.  272. 
A  statute   provided  that  a  county  judge 

should  receive  "  mileage  at  the  rate  of  twenty 
cents  per  mile  in  going  from  his  residence  to 
the  place  where  said  court  is  held  and  return- 
ing therefrom,  as   his   expenses  incurred." 


The  court  held  that  this  act  allowing  mileage 
made  its  own  definition  of  the  term  and  in- 
cluded in  its  signification  not  only  allowances 
for  traveling,  as  so  much  per  mile,  but  also 
reasonable  expenses  while  holding  court,  say- 
ing: "  This  is  more  than  what  is  usually 
signified  by  the  term  mileage,  which  means 
'  an  allowance  for  1  raveling,  as  so  much  by  the 
mile.'  "  Power  v.  Choteau  County,  7  Mont. 
88. 

3.  Military  Custody  —  English  Army   Act  of 

1881. —See  Marks  v.  Frogley,  (1898)  1  Q.  B. 
89S. 

Military  Service  —  Insurance  Policy.  —  See  the 
title  Like  Insurance,  vol.  19,  p.  61. 

Military  Service  —  Military  Telegraphy  —  Eng- 
lish Foreign  Enlistment  Act  of  1870.  —  See  The 
International,  L.  R.  3  A.  &  E.  337. 

Military  Service  —  Contractor.  —  A  contractor 
with  the  government  to  transport  from  post  to 
post,  remote  from  any  seat  of  war,  stores  and 
supplies  not  forming  any  portion  of  the  stores 
and  supplies  of  an  advancing  or  retreating 
army,  was  held  not  to  be  a  person  in  the  mili- 
tary service  of  the  United  States,  within  an 
Act  of  Congress  providing  for  payment  for 
horses  and  other  propertv  lost  in  such  service. 
Stuart  v.  U.  S.,  18  Wall.  (U.  S.)  84. 

Military  Service  and  Naval  Service.  —  In  Abra- 
hams v.  Bartlet,  18  Iowa  513,  it  vyas  held  that 
a  person  in  the  naval  service  of  the  United 
States  was  not  within  the  actual  ■military 
service,  within  the  meaning  of  the  statute  ex- 
empting soldiers  in  the  actual  military  service 
of  the  United  States  from  attachment. 

Same  —  Marine  Corps.  —  In  In  re  Doyle,  18 
Fed.  Rep.  369,  it  was  held  that  the  marine 
corps  should  be  classified  as  part  of  the  naval 
and  not  of  the  militanj  service  of  the  United 
States.  See  also  Wilkes  ;•.  Dinsman,  7  How. 
(U.  S.)  89. 

Military  or  Usurped  Power.  —  It  has  been  held 
that  the  words  "  military  or  usurped  power," 
in  an  exception  in  an  insurance  policy,  had  no 
reference  to  the  lawful  acts  of  the  ■military 
power  of  the  government.  Boon  v.  JEtna.  Ins. 
Co.,  40  Conn.  582,  reversed  95  U.  S.  127,  where, 
however,  the  court  said  that  it  was  not  neces- 
sary to  determine  whether  the  words  "  mili- 
tary or  usurped  power"  must  be  construed 
as  "  military  and  usurped  power,"  as  not  re- 
ferring to  the  military  power  of  the  govern- 
ment lawfully  exercised. 

So  in  Portsmouth  Ins.  Co.  v.  Reynolds,  32 
Gratt.  (Va.)  613,  burning  by  government  orders 
was  held  not  to  be  burning  by  military  or 
usurped  power. 
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MILITARY  EXPEDITION  —  MILITARY  ENTERPRISE.  (See  also  the  title 
International  Law,  vol.  16,  p.  1121.)  —  A  military  expedition  is  a  journey 
or  voyage  by  a  company  or  body  of  persons,  having  the  position  or  character 
of  soldiers,  for  a  specific  warlike  purpose  ;  also  the  body  and  its  outfit ;  and  a 
military  enterprise  is  a  martial  undertaking,  involving  the  idea  of  a  bold, 
arduous,  and  hazardous  attempt.  The  word  "  enterprise "  is  somewhat 
broader  than  the  word  "  expedition  ;  "  and,  although  the  words  are  synony- 
mously used,  it  would  seem  that,  under  the  rule  that  every  word  should  be 
presumed  to  have  some  force  and  effect,  the  word  "  enterprise  "  was  employed 
in  Rev.  Stat.  U.  S.,  §  5286,  to  give  a  slightly  wider  scope  to  the  statute.1 


1.  Wiborg  v.  U.  S.,  163  U.  S.  650.  See  also 
U.  S.  v.  O'Sullivan,  27  Fed.  Cas.  No.  15,975; 
U.  S.  v.  Ybanez,  53  Fed.  Rep.  536;  U.  S.  v. 
Hughes,  75  Fed.  Rep.  267;  U.  S.  v.  Pena,  69 
Fed.  Rep.  983;  U.  S.  v.  Hart,  74  Fed.  Rep.  724, 
affirmed  (C.  C.  A.)  84  Fed.  Rep.  799;  U.  S.  v. 
O'Brien,  75  Fed.  Rep.  904;  U.  S.  v.  Nunez,  82 
Fed.  Rep.  607 ;  U.  S.v.  Murphy, 84  Fed.  Rep. 609. 

In  U.  S.  v.  Murphy,  84  Fed.  Rep.  613,  the 
court  said:  "A  military  expedition  or  a  mili- 
tary enterprise  may  consist  of  few  or  many 
men.  Eighieen  or  tweniy-four  men  may  com- 
pose such  an  expediiion  or  enterprise,  as  well 
as  eighteen  hundred  or  twenty-four  hundred. 
The  existence  or  character  of  the  military  ex- 
pedition or  the  military  enterprise  does  nol 
require  concerted  action  on  the  part  of  a  large 
number  of  individuals.  The  defendant,  as  be- 
fore staled,  is  charged  in  the  fifth  count,  not 
with  piepjring  the  means  for  a  military  expe- 
dition, but  with  preparing  the  means  for  a 
military  enterprise.  The  words  military 
enterprise  are  somewhat  broader  in  meaning 
than  the  words  military  expedition.  Where 
a  number  of  men,  whether  few  or  many,  com- 
bine and  band  themselves  together,  and 
thereby  organize  themselves  into  a  body, 
within  the  limits  of  the  United  States,  with  a 
common  intent  or  purpose  on  their  part  at  the 
time  to  proceed  in  a  body  to  foreign  territory, 
there  to  engage  in  carrying  on  armed  hostili- 
ties, either  by  themselves  or  in  co-operation 
with  other  forces,  against  the  territory  or  do- 
minions of  any  foreign  power  with  which  the 
United  States  is  at  peace,  and  with  s,uch  intent 
or  purpose  proceed  from  the  limits  of  the 
United  States  on  their  way  to  such  terriiory, 
either  provided  with  arms  or  implements  of 
war,  or  intending  and  expecting  and  with 
preparation  to  secure  them  during  transit,  or 
before  reaching  the  scene  of  hostilities,  in  such 
case  all  the  essential  elements  of  a  military 
enterprise  exist.  It  is  not  necessary  that  the 
men  shall  be  drilled  or  uniformed  or  prepared 
for  efficient  service,  nor  that  they  shall  have 
been  organized,  according  to  the  tactics,  as  in- 
fantry, artillery,  or  cavalry.  It  is  sufficient 
that  the  military  enterprise  shall  be  begun  or 
set  on  foot  within  the  United  States;  and  it  is 
nol  necessary  that  the  organization  of  the 
body  as  a  military  enterprise  shall  be  com- 
pleted or  perfected  within  the  United  States. 
Nor  is  it  necessary  that  all  of  the  persons 
composing  the  military  enterprise  should  be 
brought  in  personal  contact  with  each  other 
within  the  limits  of  the  United  States;  nor  that 
they  should  all  leave  those  limits  at  the  same 
point.  It  is  sufficient  that  by  previous  arrange- 
ment or  agreement,  whether  by  conversation, 


correspondence,  or  otherwise,  they  become 
combined  and  organized  for  the  purposes  men- 
tioned, and  that  by  concerted  action,  though 
proceeding  from  different  portions  of  this  coun- 
try.theymeetata  designated  point  either  on  the 
high  seas  or  within  the  limits  of  the  United 
States.  Under  such  circumstances  a  military 
enterprise  to  be  carried  on  from  the  United 
Slates  exists  within  the  meaning  of  the  law." 

In  (J.  S.  v.  Hart,  74  Fed.  Rep.  727,  it  is  said: 
"  What  then,  is  a  military  expedition,  as  dis- 
tinguished from  a  non-military  transporta- 
tion of  persons  for  enlistment  abroad?  The 
term  '  expedition  '  signifies  a  journey  or  voy- 
age by  a  body  of  men  for  some  definite  pur- 
pose. There  are  various  kinds  of  expeditions. 
We  have  had  expeditions  of  exploration,  like 
Wilkes's  expedition,  Fremont's  expedition, 
Greely's  expedition,  and  Peary's  expedition; 
and  so  there  have  been  many  military  expe- 
ditions. We  speak  of  Xerxes'  expedition  into 
Greece.  A  military  expedition,  therefore,  is 
an  undertaking  by  a  body  of  men  of  a  military 
character.  There  must  be  a  body,  because 
one  or  two  men  cannot  constitute  anexpediiion. 
To  fall  within  the  statute,  it  must  be  a  miii- 
tary expedition '  carried  on  from  this  country.' 
A  mere  lawful  intent  to  enlist  abroad  cannot 
give  a  voyage  a  military  character.  The  ex- 
pedition must  be  military  in  character,  as  is 
admitted;  and  I  cannot  conceive  how  an  expe- 
dition can  be  characterized  as  military,  or  be 
deemed  to  be  '  carried  on  '  as  a  military  expe- 
dition '  from  this  country,'  within  the  language 
of  ihe  statute,  unless  it  have  some  at  least  of 
the  essential  elements  of  a  military  body  when 
it  starts.  The  essential  elements  of  a  military 
body  are,  first,  soldiers,  as  is  indicated  by  the 
very  word  '  military,'  derived  from  miles,  a 
soldier.  The  fundamental  idea  of  a.  military 
enterprise  or  ex2>edition  to  be  'cariied  on' 
from  this  country  is  that  it  is  undertaken  by 
soldiers  or  in  some  military  service.  Next  is 
the  relation  of  the  soldier  to  (he  commander. 
It  imports  officers,  and  the  duty  of  military 
obedience.  Next,  arms;  such  arms  as  aie  ap- 
propriate to  the  enierprise;  such  as  will  enable 
the  body  to  do  the  military  work  contemplated. 
Next,  that  it  shall  act  as  a  unit  in  a  militaiy 
way,  i.  t\,  as  a  body  bound  together  by  organi- 
zation under  a  definite  command.  And  finally, 
a  military  purpose,  a  purpose  of  attack  or  de- 
fense, a  hostile  purpose.  Now,  here  was  an 
enterprise  of  some  kind  to  transport  men  by 
the  Bermuda — to  take  them  somewhere.  A 
part  went  on  board.  Others,  there  is  strong 
evidence  to  show,  intended  to  go  on  board, 
but  did  not  because  the}'  were  intercepted  be- 
fore they  had  embarked." 
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CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  :  ARREST,  vol.  2,  pp.  891,  892;  DURESS,  vol.  10,  p.  347; 
ELECTIONS,  vol.  10,  pp.  582,  609;  EMBEZZLEMENT,  vol.  10,  p.  976; 
FALSE  IMPRISONMENT,  vol.  12,  p.  749;  HABEAS  CORPUS,  vol.  15, 
p.  189;  INTERNATIONAL  LAW,  vol.  16,  p.  1121;  JEOPARDY, 
vol.  17,  p.  605;  JUDICIAL  NOTLCE,  vol.  17,  p.  892;  IIBEL  AND 
SLANDER,  vol.  18,  pp.  912,  1028,  11 19;  MLLLTIA,  post;  PENSIONS 
AND  BOUNTIES;  WAR. 

I.  Scope  of  Article.  —  This  article  contains  a  full  discussion  of  the  law 
relating  to  the  military  and  naval  establishment  of  the  United  States,  includ- 
ing the  organization  .and  government  of  the  army  and  navy,  the  subject  of 
military  courts,  and  the  civil  functions  and  relations  of  persons  in  the  military 
service.  It  does  not  include  the  law  of  war  or  of  pensions  and  bounties, 
these  matters  being  discussed  under  other  titles. 

II.  DEFINITION.  —  Military  law  is  the  body  of  rules  and  ordinances  pre- 
scribed by  competent  authority  for  the  government  of  the  military  state  con- 
sidered as  a  distinct  community  ; 1  or  more  briefly  and  comprehensively  defined, 
military  law  is  the  law  administered  by  the  military  power.2 

III.  Military  and  Martial  Law  Distinguished.  —  The  terms"  military 
law"  and  "  martial  law"  are  sometimes  loosely  used  as  denoting  the  same 
thing,  but  there  is  a  broad  distinction  between  their  meanings.  Martial  law 
is  that  military  rule  or  authority  which  exists  in  time  of  war,  and  is  conferred 
by  the  laws  of  war,  in  relation  to  persons  and  things  under  and  within  the 
scope  of  active  military  operations,  and  which  extinguishes  or  suspends  for 
the  time  being  civil  rights  and  the  remedies  founded  upon  them,  so  far  as  this 
may  be  necessary  in  order  to  the  full  accomplishment  of  the  purposes  of  the 
war.3  The  definition  of  military  law  has  already  been  given.  Military  law 
is  a  well-defined  branch  of  jurisprudence;  martial  law  is  not  properly  law  at 
all,  but,  substantially,  merely  the  will  of  the  military  commander.4  Military 
law  is  applicable  only  to  persons  in  the  military  service;  martial  law  extends 
to  all  persons.  Military  law  exists  in  times  of  peace  as  well  as  in  times  of 
war,  and  wherever  persons  subject  to  such  law  may  be  found;  martial  law 
prevails  only  in  time  of  war  or  public  danger,  and  only  within  the  theatre  of 
military  operations.  Finally,  military  law  is  subordinate  to  the  civil  law, 
while  martial  law,  wholly  or  in  part,  supersedes  and  suspends  the  civil  law.5 

Military  Government. — -In  distinguishing  military  law  from  martial  law  as 
above  defined,  it  should  be  noted  that  martial  law  is  itself  to  be  distinguished 
from  military  government,  which  is  the  military  jurisdiction  exercised  over 
the  territory  and  inhabitants  of  an  enemy's  country  when  held  by  an  army  of 
occupation.6 

1.  Military  Law  Defined.  —  Cent.  Diet.  See 
Johnson  v.  Jones,  44  111.  142,  92  Am.  Dec.  180, 
note;  In  re  Kemp,  16  Wis.  359. 

2.  Winthrop's  Definition.  —  Colonel  Winthrop 
divides  military  law  as  so  denned  into  (1) 
military  law  proper,  or  the  specific  law  which 
governs  the  army,  as  a  separate  community, 
alike  in  peace  and  in  war;  and  (2)  the  law  of 
war,  which  is  an  exercise  of  military  authority, 
and  jurisdiction  over  persons  both  civil  and 
military,  operative  only  in  time  of  war  or 
similar  emergency.  See  Winthrop's  Military 
Law  (abridged  ed.)  I. 

8.  Cent.  Diet. 

4.  Martial  Law  Will  of  Commander.  —  In  te 

Egan,  5  Blatchf.  (U.  S.)  3rq;  Johnson  v.  Jones, 
44  111  142,  92  Am.  Dec.  180,  note. 

"  Martial  law  is  the  law  of  military  necessity 
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in  the  actual  presence  of  war.  It  is  adminis- 
tered by  the  general  of  the  army,  and  is  in 
fact  his  will."  Chief  Justice  Waite,  in  U.  S. 
v.  Diekelman,  92  U.  S.  520. 

5.  See  generally  as  to  the  distinciion  between 
military  and  martial  law.  Ex  p.  Milligan,  4 
Wall.  (U.  S.)  2:  Johnson  v.  Jones,  44  III.  142, 
92  Am.  Dec.  180,  note;  Griffin  v.  Wilcox,  21 
Ind.  370;  Ex  p.  Bright,  I  Utah  145;  In  re 
Kemp,  16  Wis.  359. 

Martial  law  operates  not  only  upon  citizens, 
but  also  upon  a  subject  of  a  foreign  power 
coming  into  the  place  under  martial  law.  U. 
S.  v.  Diekelman,  92  U.  S.  520. 

6.  See  Winthrop's  Military  Law  (2d  ed.) 
42.  And  see  infra,  this  title,  Military  juris- 
diction —  Several  Kinds  of  Military  jurisdic- 
tion. 
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MI  LI  TAR  V  LA  W.     8onrce  of  American  Military  law. 


IV.  Military    Jurisdiction  —  1.  Several  Kinds  of  Military  Jurisdiction. 

—  As  defined  by  Chief  Justice  Chase  in  a  leading  case,  there  are,  under  the 
Constitution,  three  kinds  of  military  jurisdiction:  one  to  be  exercised  both  in 
peace  and  war;  another  to  be  exercised  in  time  of  foreign  war  without  the 
boundaries  of  the  United  States,  or  in  time  of  rebellion  and  civil  war  within 
states  or  districts  occupied  by  rebels  treated  as  belligerents;  and  a  third  to  be 
exercised  in  time  of  invasion  or  insurrection  within  the  limits  of  the  United 
States,  or  during  rebellion  within  the  limits  of  states  maintaining  adhesion  to 
the  national  government,  when  the  public  danger  requires  its  exercise.1 

2.  Military  Subordinate  to  Civil  Power.  —  It  is  well  settled  that  the  military 
power  in  the  United  States  is  subordinate  to  the  civil  power,  except  in  times 
of  war  or  public  danger  when  the  civil  power  is  temporarily  suspended.2  In 
several  of  the  states  this  subordination  of  the  military  to  the  civil  power  is 
declared  by  the  state  constitution.3 

Y.  Source  and  Elements  of  American  Military  Law  —  1.  In  General. 

—  American  military  law  is  derived  primarily  from  the  Constitution,  and  com- 
prises, besides  the  provisions  of  the  Constitution  on  the  subject,  the  various 
statutory  provisions  relating  to  the  army,  including  the  articles  of  war,  the 
army  regulations,  the  various  general  and  special  orders  issued  by  the  military 
authorities,  and  the  usages  and  customs  of  the  service  and  of  war.4  These 
several  elements  will  now  be  separately  considered. 

2.  Constitutional  Provisions.  —  Although  military  as  well  as  civil  law 
was  administered  in  the  United  States  prior  to  the  Constitution,  that  instru- 
ment is  the  source  of  modern  American  military  law.  The  Constitution  pro- 
vides for  military  as  well  as  for  civil  government,  and  there  is  no  law  for  the 
government  of  the  citizens,  the  armies,  or  the  navy  of  the  United  States, 
within  American  jurisdiction,  that  is  not  contained  in  or  derived  from  the 
Constitution.5 

3.  Statutory  Provisions  —  a.  In  General.  —  Various  provisions  relating  to 
the  organization,  government,  and  discipline  of  the  army  and  navy  are  found 
in  the  United  States  Revised  Statutes  and  subsequent  Acts  of  Congress.  The 
more  important  of  these  to  which  the  attention  of  the  courts  has  been  directed 
will  be  considered  in  appropriate  sections  of  this  article,  the  articles  of  war  and 
naval  articles,  however,  being  treated  separately. 

b.  Articles  of  War  and  Naval  Articles.  —  Congress,  from  time 
to  time,  has  passed  codes  of  rules  and  regulations  for  the  government  of  the 
army,  known  as  the  articles  of  war.  The  present  code,  constituting  section 
1342  of  the  Revised  Statutes,  comprises  one  hundred  and  twenty-eight  articles. 
The  articles  for  the  government  of  the  navy  constitute  section  1624  of  the 
Revised  Statutes,  and  comprise  sixty  articles. 

4.  Army  and  Navy  Regulations.  —  In  addition  to  the  statutory  enactments 
already  referred  to,  the  army  and  navy  regulations  constitute  an  important 
branch  of  the  written  military  law. 

The  Army  Regulations  are  rules  for  the  government  of  the  army  published  and 
proclaimed  by  express  authority  of  Congress  or  by  the  President  as  com- 

1.  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2.  rect,  on  the  ground  of  mistake,  the  order  of  a 

2.  Military  Subordinate  to  Civil  Power. —  military  commandant  exercising  supreme  au- 
Matter  of  Keeler,  Hempst.  (U.  S.)  306;  Dow  v,  thority.  Thomas  v.  Raymond,  4  S.  Car.  347. 
Johnson,  100  U.  S.  168;  Johnson  v.  Duncan,  3  3.  Constitutional  Provisions.  —  Consult  the 
Mart.  (La.)  530,  6  Am.  Dec  675;  Matter  of  constitutions  of  the  several  states.  In  Colo- 
Martin,  45  Barb.  (N.  Y.)  142,  31  How.  Pr.  (N.  rado,  for  example,  it  is  provided  "  that  the 
Y.)  228;  McFetters  v.  Patterson,  7  Pa.  Dist.  military  shall  always  be  in  strict  subordination 
438.    See  as  to  the  effect  of  military  occupation  to  the  civil  power."    Const.,  art.  2,  §  22. 

on  the  civil  authority,  Rutledge  v.  Fogg,  3  4.  See  Ex  p.  Bright,  1  Utah  145. 

Coldtv.  (Tenn.)  554,  gi  Am.  Dec.  299;  Wing-  5.  Chief  Justice  Chase  in  Ex  p.  Milligan,  4 

field  v.  Crosby,  5  Cr  1 J w.  (Tenn  )  241 ;  Heffer-  Wall.   (U.   S.)   2.    And   see   the  provisions 

man  v.  Porter,  6  Coldw.  (Tenn.)  391,  98  Am.  specially  applicable  to  this  subject.  Const. 

Dec.  459.  U.  S.,  art.  I.,  §  8;  art.  II.,  §  1;  art.  V.  of 

A  court  of  equity  has  no  jurisdiction  to  cor-  Amendments. 
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maader-in-chief  of  the  army  or  as  chief  executive,  the  President  in  such  case 
generally  acting  through  the  secretary  of  war.1  By  the  Act  of  March  i,  1875, 
the  President  is  authorized  to  make  and  publish  regulations  for  the  govern- 
ment of  the  army  in  accordance  with  existing  laws.8  Where  Congress  directs 
that  executive  orders  be  formulated  and  published  as  army  regulations,  this  is 
an  implied  legislative  ratification  thereof.3 

The  Navy  Regulations  are  regulations  for  the  government  of  the  navy  cor- 
responding with  the  army  regulations.     They  also  are  authorized  by  statute.* 

Authority  of  Army  and  Navy  Regulations.  —  The  army  regulations  are  not,  prop- 
erly speaking,  laws,  but  when  consistent  with  existing  statutory  enactments 
they  have  the  force  of  law  and  are  binding  on  all  concerned.5  So,  also,  of 
the  regulations  for  the  government  of  the  navy,  established  by  the  secretary 
of  the  navy  with  the  approval  of  the  President.6  But  in  order  that  the  army 
or  navy  regulations  should  have  the  force  of  law  they  must  not  contravene 
the  existing  statutory  law,  but  must  be  consistent  therewith.'  And  such 
regulations  must  be  uniform,  and  applicable  to  all  persons  in  the  service  under 
the  same  circumstances.8  Moreover,  such  regulations  must  not  be  of  a  legis- 
lative nature.9  The  army  and  navy  regulations  apply  only  to  and  are  binding 
only  upon  persons  in  the  military  or  naval  service  respectively.10 

5.  General  and  Special  Orders.  —  The  general  and  special  orders  issued  by 
the  President  as  commander-in-chief,  or  by  commanding  officers,  or  courts- 
martial,  or  by  the  war  department,  or  army  headquarters,  though  usually  of  a 
temporary  character,  constitute  a  part  of  the  written  military  law.  When  not 
in  conflict  with  statutory  law  or  established  regulations,  they  are  obligatory 
on  all  concerned.11 

6.  Usages  and  Customs  of  Service  and  of  War.  —  Besides  the  written  law 
already  considered,  military  law  consists  also  of  a  large  body  of  unwritten  law 
made  up  of  the  usages  and  customs  of  the  particular  service  or  of  war  gen- 
erally. Such  usages  and  customs  must  not  be  repugnant  to  the  written  mili- 
tary law,  but  when  not  in  contravention  thereof  they  are  binding  on  all 

1.  Army  Regulations.  —  See  generally  as  to  In  re  Fair,  100  Fed.  Rep.  149;  Arthur's  Case, 
the  history  of  the  army  regulations,  Military  16  Ct.  CI.  422;  Matter  of  Smith,  23  Ct.  CI.  452. 
Law  of  the  United  Slates  (1898)  147,  note.    See  See  also  Gales  v.  Thatcher,  11  Minn.  204. 
also  Morrison's  Case,  13  Ct.  CI.  6;  Matter  of  The  army  regulations  are  by  the  Act  of 
Smith,  23  Ct.  CI.  452.  Congress  of  August  23,  1S42,  made  the  law  of 

2.  Statutory  Authority  for  Army  Regulations.  the  land.    Root  v.  Stevenson,  24  Ind.  115; 

—  18  U.  S.  Stat,  at  L.  337.  Adams  County  v.  Mertz,  27  Ind.  103. 

The  Act  of  June  23,  1879,  §  2  (21  U.  S.  Stat.  6.  Ex  p.  Reed,  100  U.  S.  13;  Smith  v.  Whit- 

at  L.  34),  authorized  the  secretary  of  war  to  ney,  116  U.  S.  167;  Williams  v.  U.  S.,  24  Ct. 

cause  all  the  regulations  of  the  army  then  in  CI.  306. 

force  to  be  codified  and  published  to  the  army.  7.  Regulations  Must  Not  Conflict  with  Statute. 

Under  this  authority  the  regulations  of  1881  — U.  S.  v.  Webster,  2  Ware  (U.  SO46;  U.  S. 

were  prepared  and  issued,  and  a  revision  of  v.  Symonds,  120  U.  S.  46. 

the  same  was  published  in  1889.    See  Matter  The  secretary  of  the  navy  with  the  approval 

of  Smith,  23  Ct.  CI.  452.  of  the  President  has  no  power  to  adopt  navy 

3.  Maddux  v.  U.  S.,  20  Ct.  CI.  J93.  regulations  which  are  alterations  of  previous 

4.  Navy   Regulations.  —  Rev.    Stat.    U.    S.,  regulations  which  have  been  incorporated  into 
1547-1549-  tne  statutory  law  by  Act  of  Congress.    13  Op. 

See  as  to  the  authority  of  the  executive  to  Atty.-Gen.  9. 

establish  regulations  for  the  government  of  8.  Regulations  Must  Be  Uniform.  —  U.  S.  v. 

the  navy  prior  to  the  Act  of  July  14,  1862,  6  Ripley,  7  Pet.  (U.  S.)  18. 

Op.  Atty.-Gen.  10;  8  Op.  Atty.-Gen.  335.  9.  Regulations  Must  Not  Be  Legislative.  —  It 

As  to  the  power  of  the  secretary  of  the  navy  has  been  so  held  with  reference  to  the  naval 

to  alter  navy  regulations,  see  10  Op.  Atty.-  regulations.     6  Op.  Atty.-Gen.   10;    10  Op. 

Gen.  413;  13  Op.  Atty.-Gen.  9.  Atty.-Gen.  413. 

5.  Army  Regulations  Have  the  Force  of  Law.  10.  Army  and  Navy  Regulations  Binding  Only 

—  14  Op.  Atty.-Gen.  2;  14  Op.  Atty.-Gen.  499;  on  Persons  in  the  Service.  —  Matter  of  Ferrens. 
16  Op.  Atty.-Gen.  38;  U.  S.  v.  Eliason    16  3  Ben.  (U.  S.)  442;  16  Op.  Atty.-Gen.  494. 
Pet.  (U.  S.)  291;  U.  S.  v.  Freeman,  3  How.  11,  See  Winthrop's  Military  Law   (2d  ed  ) 
(U.  S.)  556;  Gratiot  v.  U.  S..  4  How.  (U.  S.)  38-41. 

80;  U.  S.  v.  Webster,  2  Ware  (U.  S.)  46;  Kurtz  An   Order  of  the   War   Department  cannot 

v.  Moffitt,  115  U.  S.  487;  Svvaim  v.  U.  S.,  165  operate  to  defeat  an  officer's  right  to  pay  fixed 

U.  S.  553;  U.  S.  v.  Wade,  75  Fed.  Rep.  261;  by  statute.    Allstaedt's  Case,  3  Ct.  CI.  284. 
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concerned  according  to  the  general  law  of  usages  and  customs.1 

VI.  Military  Service  —  1.  Power  to  Raise  Armies  Vested  in  Congress.  —  The 

power  to  raise  armies  in  the  United  States  is  vested  by  article  I.,  section  8,  of 
the  Constitution  in  Congress.  By  virtue  of  this  authority  Congress  has  the 
exclusive  control  over  the  raising  of  armies,  and  may  determine  when  and  in 
what  manner  armies  shall  be  raised,  and  may  prescribe  the  qualifications  for 
enlistment  and  all  the  terms  and  conditions  of  the  contract  of  military  service. 

2.  Obligation  to  Render  Military  Service.  —  Every  citizen  of  a  country, 
capable  of  bearing  arms  and  supporting  the  fatigues  of  war,  is  bound  to  render 
military  service  to  his  country  when  called  upon  to  do  so.2  Military  service 
m  iv  also  be  rendered  voluntarily,  as  where  a  person  enlists  of  his  own  free 
will  and  without  constraint. 

3.  Enlistment  in  Army  and  Navy  —  a.  In  General.  —  The  army  is  recruited 
in  times  of  peace,  and,  except  when  conscription  becomes  necessary,  in  times 
of  war  also,  by  voluntary  enlistment.  The  enlistment  of  soldiers  in  the  aimy 
of  the  United  States,  as  an  incident  to  the  power  to  raise  armies,  is  wholly 
within  the  regulation  and  control  of  Congress.3 

b.  What  Constitutes  Enlistment.  —  Enlistment  is  the  act  of  making 
a  contract  to  serve  the  government  in  a  subordinate  capacity,  either  in  the 
army  or  in  the  navy.4 

Reading  Articles  of  War  —  Oath  of  Enlistment.  —  By  the  second  article  of  war  it  is 
provided  that  the  articles  of  war  shall  be  read  to  every  enlisted  man  at  the 
time  of,  or  within  six  days  after,  his  enlistment,  and  he  shall  thereupon  take  the 
oath  of  allegiance,  which  oath  may  be  taken  before  any  commissioned  officer 
of  the  army.5  It  is  held  that  the  taking  of  the  oath  of  allegiance  is  the 
pivotal  fact  which  changes  the  status  of  the  party  from  that  of  civilian  to  that 
of  soldier,  and  that  the  reading  of  the  articles  of  war,  many  of  which  do  not 
concern  the  duty  of  a  soldier,  is  not  essential  to  his  enlistment.6  The  taking 
of  the  oath,  however,  is  essential  to  the  validity  of  the  enlistment.7 

c.  Enlistment  as  a  Contract.  —  Enlistment  is  regarded  as  a  contract, 
and  properly  so  in  so  far  as  it  is  an  engagement  entered  into  by  the  mutual 
consent  of  the  parties  for  a  service  to  be  rendered  by  one,  the  soldier,  in  con- 
sideration of  a  compensation  to  be  paid  by  the  other,  the  government.8  But 
it  is  a  contract  of  a  peculiar  nature,  and  in  certain  respects  widely  different 
from  ordinary  contracts  between  individuals.9 

1.  Usages  and  Customs.  —  See  generally  U.  S.  British  Military  Acts,  see  VVolton  v.  Gavin,  16 
v.  Webster,  2  Ware  (U.  S.)  46  Martin  v.  Mott,  Q.  B  48,  71  E.  C.  L.  48. 

12  Wheat.  (U.  S.)  19;  Schunemin  v.  Diblee,  14  Enlistment  on  Sunday.  —  An  enlistment  valid 

Johns.  (N.  Y.)  235.  in  other  respects  is  not  invalid  because  made 

2.  Obligation  to  Render  Military  Service.  —  See  on  Sunday.  Wolton  v.  Gavin,  16  Q.  B.  48,  71 
Lanahan  v.  Birge,  30  Conn.  438.  E.  C.  L.  48;  McDonald  v. Carlton,  1  N.  Mex.172. 

3.  Matter  of  Riley,  (U.  S.  Dist.  Ct.)  39  How.  5.  Oath  of  Allegiance.  —  Rev.  Stat.  U.  S., 
Pr.  (N.  Y.)  108.  §  1342,  art.  2;  Matter  of  Ferrens,  3  Ben.  (U. 

The  Business  of  Furnishing  Recruits  in  lime  of  S.)  442. 

war  is  a  lawful  one,  and  contracts  made  in  The  Presumption  is  that  the  oath  of  allegiance 

the  course  of  such  business  may  be  enforced.  was  regularly  administered.    Matter  of  Cline. 

Combs  v.  Scott,  12  Allen  (Mass.)  493;  Marsh  1  Ben.  (U.  S.)  33S. 

v,  Russell,  66  N.  Y.  288.  6.  U.  S.   v.  Grimley,   137  U.  S.  147,  dis- 

Evidence  of  Enlistment.  —  The  facts  of  enlist-  tinguishing  Tyler  v.  Pomeroy,  8  Allen  (Mass.) 

ment,  mustering  in,  and  desertion  may  be  480. 

proved  by  evidence  other  than  the  record.  7.  In  re  McDonald,  1  Lowell  (U.  S.)  100. 

And  parol  evidence  of   service  for   several  8.  Enlistment  a  Contract.  —  In  r/Grimley,  137 

weeks  and  of  subsequent  desertion  tend  to  U.   S.   147;  In  re  Morrissey,   137  U.  S.  157; 

show  enlistment,  mustering,  and  desertion.  Com.  v.  Cushing,  11  Mass.  67,  6  Am.  Dec. 

Lebanon  v.  Heath,  47  N.  H.  353.  156;  Johnson  v.  Dodd,  56  N.  Y.  76;  U.  S.  v. 

4.  What  Constitutes  Enlistment.  —  See  Enlist  Cottingham,  1  Rob.  (Va.)  649,  40  Am.  Dec.  710; 
—  Enlistment,  vol.  ir,  p.  40.  U.  S.  t.  Blakeney,  3  Gratt.  (Va.1  405. 

For  an  Elaborate  Discussion  of  the  subject  of  Enlistment  and   Militia  Duty   Contrasted. — 

enlistment,  see  Tyler  v.   Pomeroy,  8  Allen  Com.  v.  Cushing,  11  Mass.  67,  6  Am.  Dec.  156. 

(Mass.)  480.  9.  Enlistment    Distinguished    from  Ordinary 

As  to  What  Constitutes  Enlistment  under  the  Civil  Contracts.  —  The  contracts  of  individuals 
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Enlistment  under  state  Act.  — An  enlistment  in  a  volunteer  regiment  organized 
under  a  state  act  passed  in  response  to  a  call  for  troops  by  the  President  is  a 
contract  with  the  state  and  not  with  the  United  States.1 

d.  Who  May  Be  Enlisted  —  (i)  In  General.  —  It  is  provided  by  Con- 
gress that  recruits  enlisting  in  the  army  must  be  effective  and  able-bodied 
men,  and  between  the  ages  2  of  sixteen  and  thirty-five  (now  thirty)  years,  at 
the  time  of  their  enlistment;3  and  that  no  minor  under  the  age  of  sixteen 
years,  no  insane  or  intoxicated  person,  no  deserter  from  the  military  service 
of  the  United  States,  and  no  person  who  has  been  convicted  of  a  felony  shall 
be  enlisted  or  mustered  into  the  military  service.4  The  government  has  the 
undoubted  right  in  regard  to  enlistments  to  prescribe  the  requisite  qualifica- 
tions, and  insist'upon  or  waive  them  in  its  discretion.  But  where  there  is  no 
statute  declaring  that  enlistments  of  men  not  possessing  certain  qualifica- 
tions, though  prohibited,  shall  be  void,  one  who  voluntarily  enlists  in  the 
service  and  is  accepted  by  the  government  cannot  escape  the  liabilities  thus 
incurred  on  the  ground  that  he  does  not  possess  the  requisite  qualifications.5 

(2)  Colored  Persons. — -Colored  persons  had  been  enlisted  in  the  United 
States  army  prior  to  the  civil  war,  though  without  any  express  authority  from 
Congress.  In  1862  various  acts  were  passed  authorizing  the  employment  of 
such  persons,6  and  by  the  Act  of  July  28,  1866,  it  was  provided  that  the 
enlisted  men  of  the  regular  army  of  two  regiments  of  cavalry,  and  four  (since 
reduced  to  two)  regiments  of  infantry,  shall  be  Colored  men.7 

(3)  Indians.  —  Indians  have  been  employed  in  the  military  service,  from 
time  to  time,  from  the  earliest  history  of  the  United  States.  By  an  Act  of 
Congress  of  March  5,  1792,  they  were  employed  for  the  protection  of  the 
frontiers,8  and  they  have  been  used  in  various  wars  since  that  time.  By  the 
Act  of  Congress  now  in  force  the  President  is  authorized  to  enlist  a  force  of 
Indians,  not  exceeding  one  thousand,  who  shall  act  as  scouts  in  the  territories 
and  Indian  country,  and  shall  be  discharged  when  the  necessity  for  their  serv- 
ice shall  cease,  or  at  the  discretion  of  the  department  commander.9 

(4)  Aliens.  — The  right  to  employ  aliens  in  military  service  is  recognized 
by  the  common  law  and  by  the  law  of  nations,  and  the  employment  of  aliens 
in  such  service  has  been  the  common  practice  of  nations  from  time  imme- 
morial. It  has  several  times  been  held  in  the  United  States  that  where  an 
alien  voluntarily  enlists  in  the  army  and  has  been  accepted,  such  enlistment 

spring  from    the   relative    interests    of   the  deserter  on  the  ground  that  he  was  over  age 

parties;"  the  contract  of  enlistment,  from  their  at  the  time  of  enlistment.    In  re  Grimley,  137 

relative  duties.    Contracts  between  individ-  U.  S.  147.    See  infra,  this  section,  Minors. 

uals  usually  require  for  their  dissolution  the  3.  Rev.  Stat.  U.  S.,  §  1116. 

mutual  consent  of  the  parties,  and  are  some-  The  Act  of  February  27,  1893,  (27  Stat,  at  L. 

times  incapable  of  dissolution  even  in  that  486)  provides  that  "  hereafter,  in  time  of  peace, 

way.    The   military  compact,  on  the  other  no  recruit  shall  be  enlisted  in  the  army  for  the 

hand,  while  binding  on  the  soldier  according  first  time  who  is  over  thirty  yeats  of  age,  and 

tJ  the  principles  controlling  contracts  gen-  no  private  shall  be  re-enlisted  who  has  served 

erally,  may  be  dissolved  by  the  government  ten  years  or  more  or  who  is  over  thirty-five 

al  will.    U.  S.  v.  Cottingham,  1  Rob.  (Va.)  years  of  age,  except  such  as  have  already 

649,  40  Am.  D^c.  710;  U.  S.  v.  Blakeney,  3  served  as  enlisted  men  for  twenty  years  or 

Gratt.  (Va.)  405.    See  also  Matter  of  Disinger,  upwards." 

12  Ohio  St.  256.  4.  Rev.  Stat.  U.  S.,  §  1118. 

Furthermore,    the   contract    of   enlistment  As  to  enlistments  in  the  navy,  see  Rev. 

changes  the   status  of  the    individual   and  Stat.  U.  S.,  §  1420. 

thereby  his  relations  to  th?  state  and  the  pub-  5.  U.  S.  v.  Wyngall,  5  Hill  (N.  Y.)  16;  U.  S. 

lie,  and  no  breach  of  the  contract  on  his  part  v.  Cottingham,  1  Rob.  (Ya.)  649,  40  Am.  Dec. 

can  destroy  the  new  status  or  relieve  him  from  710.    See  infra,  this  section.  Minors  —  Bind- 

its  obligations.    In  re  Grimley,  137  U.  S.  147;  ins;  Effect  of  Enlistment. 

In  re  Morrissey,  137  U.  S.  157.  6.  See  11  Op.  Atty.-Gen.  53. 

1.  Lanahan  v.  Birge.  30  Conn.  438.  7.  Rev.  Stat.  U.  S.,  §§  1104,  1108. 

2.  The  Matter  of  Age  Is  Not  of  the  Substance  of  8.  1  U.  S.  Stat,  at  L.  243,  §  15.  See  12  Op. 
the  Contract  of  Enlistment,  and  a  soldier  who  Atty.-Gen.  246;  Winthrop's  Military  Law  S33. 
voluntarily  enlists,  representing  himself  to  be  9.  Rev.  Stat.  U.  S.,  §  1112.  See  16  Op. 
of  a  proper  age,  cannot  escape  liability  as  a  Atty.-Gen.  451. 
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is  valid,  and  the  person  enlisting  cannot  escape  the  liabilities  thus  incurred,  or 
claim  the  right  to  his  discharge  from  the  service,  on  the  ground  that  he  is  an 
alien.1 

(5)  Minors  —  (a)  Power  of  Congress  to  Enlist  Minors.  —  The  power  to  enlist  minors 
into  the  military  or  naval  service,  either  with  or  without  the  consent  of  their 
parents  or  guardians,  is  included  within  the  powers  delegated  to  Congress  by 
the  Constitution.2  Congress  has  from  time  to  time  passed  various  acts  rela- 
tive to  the  enlistment  of  minors.3  The  present  statutes  on  the  subject  com- 
prise the  requirement  that  recruits  enlisting  in  the  arm}'  must  be  between  the 
ages  of  sixteen  and  thirty-five  (now  thirty)  years  at  the  time  of  enlistment,4 
and  the  further  provisions  that  no  person  under  the  age  of  twenty-one  years 
shall  be  enlisted  or  mustered  into  the  military  service  of  the  United  States 
without  the  written  consent  of  his  parents  or  guardians,  provided  such  minor 
has  such  parents  or  guardians  entitled  to  his  custody  and  control,5  and  that 
no  minor  under  the  age  of  sixteen  years  shall  be  enlisted  or  mustered  into 
the  military  service.0 

Enlistment  in  Naval  Service.  —  Boys  between  the  ages  of  sixteen  and  eighteen 
years  may  be  enlisted  to  serve  in  the  navy  until  they  shall  arrive  at  the  age  of 
twenty-one  years,7  but  they  shall  not  be  enlisted  without  the  consent  of  their 
parents  or  guardians.8  Minors  under  the  age  of  sixteen  years  cannot  be 
enlisted.9 

Enlistment  in  Marine  Corps.  —  The  marine  corps  is  a  part  of  the  naval  service, 
and  the  laws  relating  to  enlistments  in  the  navy  are  therefore  applicable  to 
enlistments  in  the  marine  corps.  Minors  may  be  enlisted  in  the  same  cases 
and  subject  to  the  same  conditions  as  in  the  navy.10  The  provisions  relating 
to  enlistments. in  the  army  are  not  applicable  to  the  marine  service.11 

Enlistment  in  Volunteer  Service.  —  The  provision  of  section  1 1 1 7  of  the  Revised 


1.  Enlistment  of  Aliens.  —  See  the  title  Aliens, 
vol.  2,  p.  66.  And  see  Wilson  v.  Izard,  1 
Paine  (U.  S.)  68;  In  re  Bailey,  2  Savvy.  (U.  S.) 
200;  Barrett  v.  Crane,  16  Vt.  246. 

As  to  liability  of  foreigners  to  military 
service  under-  the  Confederate  States,  see 
Ex  p.  Barton,  39  Ala.  452;  In  re  Pille,  39  Ala. 
459;  Exp.  Blumer,  27  Tex.  734. 

2.  Congress  Has  Power  to  Enlist  Minors.  —  U. 
S.  v.  Bainbridge,  1  Mason  (U.  S.)  71;  Matter 
of  Riley,  1  Ben.  (U.  S.)  408,  39  How.  Pr.  (N. 
Y.)  108;  U.  S.  v.  Stewatt,  Crabbe  (U.  S.)  265; 
In  re  Davison,  21  Fed.  Rep.  618;  In  re  Mor- 
rissey,  137  U.  S.  157;  In  re  Cosenow,  37  Fed. 
Rep.  668;  Com.  v.  Murray,  4  Binn.  (Pa.)  487, 
5  Am.  Dec.  412;  Matter  of  Gregg,  15  Wis. 
479;  In  re  Higgins,  16  Wis.  351. 

The  power  of  a  minor  to  enlist  depends  not 
upon  the  statutes  of  the  state  of  which  he  is  a 
resident,  but  upon  the  laws  of  the  United 
States.     Matter   of   Disinger,    12   Ohio  St. 

3.  Enlistment  of  Minors  under  Early  Statutes. 
—  See  generally  as  to  the  enlistment  of  minors 
in  the  army  under  former  Acts  of  Congress, 
Matter  of  Cline,  1  Ben.  (U.  S.)  338;  In  re  Mc- 
Donald, 1  Lowell  (U.  S.)  100;  In  re  Andrews, 
1  Hask.  (U.  S.)  87;  Matter  of  Riley,  I  Ben. 
(U.  S.)  40S,  39  How.  Pr.  (N.  Y.)  108;  Matter  of 
Keeler,  Hempst.  (U.  S.)  306;  Com.  v.  Cush- 
ing,  11  Mass.  67,  6  Am.  Dec.  156;  State  v. 
Dimick,  12  N.  H.  197,  37  Am.  Dec.  197,  note; 
State  v.  Brearly,  5  N.  J.  L.  639;  Matter  of 
Dobbs,  (Super.  Ct.)  21  How.  Pr.  (N.  Y.)  68; 
Matter  of  Beswich,  (Supm.  Ct.)  25  How.  Pr. 
(N.  Y.)  149;  Caughey  v.  Smith,  47  N.  Y.  244; 
Matter  of  Disinger,  12  Ohio  St.  256;  Com.  v. 


Barker,  5  Binn.  (Pa  )  423;  U.  S.  v.  Anderson, 
Cooke  (Tenn  )  143;  U.  S.  v.  Blakeney,  3  Gratt. 
(Va.)  405;  Matter  of  Gregg,  15  Wis.  479;  In  re 
Higgins,  16  Wis.  351. 

The  prohibition  of  the  enlistment  of  minors 
applies  to  foreigners  as  well  as  to  cilizens. 
Com.  v.  Harrison,  11  Mass.  63. 

4.  Rev.  Stat.  U.  S.,  §  1116. 

5.  Rev.  Stat.  U.  S.,  §  1117. 

6.  Rev.  Stat.  U.  S.,  $  1118. 

7.  Rev.  Stat.  U.  S.,  §  1418. 

8.  Enlistment  in  Naval  Service,  —  Rev.  Stat. 
U.  S.,  £j  1419.  See  generally  U.  S.  v.  Bain- 
bridge, 1  Mason  (U.  S.)  71;  U.  S.  v.  Stewart, 
Crabbe  (U.  S.)  265;  In  re  McLave,  8  Blatchf. 
(U.  S.)  67;  In  re  Falconer,  91  Fed.  Rep.  649; 
Gormley's  Case,  12  Op.  Atty.-Gen.  258;  Com. 
v.  Downes,  24  Pick.  (Mass.)  227. 

9.  Rev.  Stat.  U.  S.,  §  1420. 

10.  Enlistment  of  Minors  in  Marine  Corps.—  In  re 
Doyle,  18  Fed.  Rep.  369.  See  generally  Ex  p. 
Brown,  5  Cranch  (C.  C.)  554;  Re  McNulty,  2 
Lowell  (U.  S.)  270;  In  re  Wall,  8  Fed.  Rep.  85; 
Matter  of  Shugrue,  3  Mackey  (D.  C.)  324; 
Com.  v.  Gamble,  11  S.  &  R.  (Pa.)  93;  Com.  v. 
Morris,  1  Phila.  (Pa.)  3S1;  Com.  v.  Selfridge, 
7  Phila.  (Pa.)  76. 

Under  Rev.  Stat.  U.  S.,  6  1418,  minors  over 
eighteen  years  of  age  may  b^  enlisted  in  the 
marine  corps  without  the  consent  of  their 
parents  or  guardians.  In  re  Doyle,  18  Fed. 
Rep.  369.  Compare  Re  McNulty,  2  Lowell  (U. 
S.)  270;  In  re  Wall.  8  Fed.  Rep.  85. 

11.  In  re  Doyle,  18  Fed.  Rep.  369;  Matter  of 
Shugrue,  3  Mackey  (D.  C.)  324;  Corn.  v. 
Gamble,  11  S.  &  R.  (Pa.)  93;  Com.  v.  Morris, 
1  Phila.  (Pa.)  381. 
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Statutes  requiring  the  consent  of  the  parents  or  guardians  applies  to  enlist- 
ments in  the  volunteer  as  well  as  in  the  regular  army.1 

(b)  Binding  Effect  of  Enlistment  —  Character  of  Enlistment  as  Void  or  Voidable.  —  Since  an 
Enlistment  13  Not  Merely  a  Contract,  but  effects  a  change  of  status,2  it  follows  that, 
as  a  general  rule,  it  is  not,  like  ordinary  contracts,  voidable  by  an  infant.3 

At  Common  Law  an  enlistment  was  not  voidable  either  by  the  infant  or  by  his 
parents  or  guardian.4 

statutes.  —  In  the  United  States  the  binding  effect  of  a  minor's  contract 
of  enlistment  will  depend  entirely  upon  the  construction  to  be  placed  upon 
the  several  statutory  provisions  on  the  subject  of  such  enlistments.  Under 
the  provision  prohibiting  absolutely  the  enlistment  of  minors  under  the  age  of 
sixteen  years,  such  enlistments  are  plainly  void  for  all  purposes.6 

Enlistment  by  Minor  Who  Has  neither  Parent  nor  Guardian.  —  The  statutory  limitation 
on  the  power  of  minors  to  enlist  applies  only  to  those  who  have  a  parent  living 
or  a  lawful  guardian  at  the  time  of  enlistment.  A  minor  over  sixteen  years 
of  age  who  has  neither  parent  nor  guardian  at  the  time,  may  make  a  valid 
contract  of  enlistment  binding  on  all  concerned.6 

Eight  to  Obtain  Discharge  of  Minor  Illegally  Enlisted.  —  It  is  well  settled  that  where 
a  minor,  having  a  parent  or  guardian  entitled  to  his  custody  and  control,  is 
enlisted  without  the  written  consent  of  such  parent  or  guardian,  he  will  be 
discharged  from  the  service  on  habeas  corpus  upon  the  application  of  the  per- 
son entitled  to  his  custody  and  control,  unless  at  the  time  of  such  application 
he  is  in  the  custody  of  a  court-martial  for  some  military  offense.7 

Whether  Minor  May  Claim  to  Be  Discharged.  —  The  better  doctrine  seems  to  be  that 
the  provision  requiring  the  consent  of  the  parent  or  guardian  is  for  the  benefit 
of  such  parent  or  guardian,  and  not  for  the  benefit  of  the  minor  himself.8 
And  a  minor  who  voluntarily  enlists  without  such  consent  cannot  avoid  his 
contract  of  enlistment  and  claim  his  discharge  from  the  service  on  the  ground 
that  the  consent  of  his  parent  or  guardian  was  not  obtained.9 

Liability  of  Minor  Illegally  Enlisted  to  Be  Tried  for  Desertion.  —  Although  there  are 
decisions  to  the  contrary,10  the  weight  of  authority  at  the  present  time  is  to  the 

1.  In  re  Burns,  87  Fed.  Rep.  796.  (U.  S.)  67;  In  re  Burns,  87  Fed.  Rep.  796; 

2.  In  re  Gritnley,  137  U.  S.  147;  In  re  Mor-  In  >e  Falconer,  91  Fed.  Rep.  649;  Com.  v. 
rissey,  137  U.  S.  157.  Harrison,  11    Mass.    63;    Matter  of  Webb, 

3.  In  re  Morrissey,  137  U.  S.  157,  and  cases  (Supm.  Ct.  Spec.  T.)  24  How.  Pr.  (N.  Y.)  247 
cited  in  the  notes  immediately  following.  Com.  v.  Callan,  6  Binn.  (Pa.)  255;  Com.  v. 

4.  Minor's  Contract  of  Enlistment  Not  Voidable  Blake,  8  Phila.  (Pa.)  523;  Newcomb's  Case,  21 
at  Common  Law. —  In  re  Morrissey,  137  U.  S.  Pa.  Co.  Ct.  560.  See  also  Matter  of  Cailton, 
157,  citing  Rex  v.  Rotherfield  Greys,  1  B.  &  7  Cow.  (N.  Y.)  471.  Contra,  U.  S.  v.  Blake- 
C.  345,  8  E.  C.  L.  148;  Com.  v.  Gamble,  11  S.  ney,  3  Gratt.  (Va.)  405. 

&  R.  ;Pa.)  93;  and  U.  S.  v.  Blakeney,  3  Gratt.  Application  by  Mother.  —  Shorner's  Case,  1 

(Va.)  411.  Law  Repos.  (N.  Car.)  55,  22  Fed.  Cas.  No. 

6.  Enlistment  of  Minor  under  Age  of  Sixteen  12,008;  Ex /.  Mason,  1  Murph.  (5  N.  Car.)  336; 

Absolutely  Void.  —  /?;  re  Hearn,  32  Fed.  Rep.  Com.  v.  Callan,  6  Binn.  (Pa.)  255.    But  see 

141;  Matter  of  Riley,  1  Ben.  (U.  S.)  408,  39  Com.      Murray,  4  Binn.  (Pa.)  487,  5  Am.  Dec. 

How.  Pr.  (N.  Y.)  108.  412. 

The  enlistment  of  a  minor  under  the  age  of  8.  Provision  Requiring  Consent  for  Benefit  of 

sixteen  years  is  void  whether  the  parent  con-  Parent  or  Guardian.  —  In  re  Morrissey,  137  I  . 

sented  or  not.    In  re  Lawler,  40  Fed.  Rep.  233.  S.  157;  Solomon  v.  Davenport,  (C.  C.  A.)  87 

So  also  under  the  earlier  act  prohibiting  the  Fed.  Rep.  318;  In  re  Perrone,  89  Fed.  Rep. 

enlistment  of  persons  under  eighteen  years  of  150;  In  re  Davison,  21  Fed  Rep.  618. 

age,  such  enlistments  were  void.    Seavey  v.  Guardian  Appointed  After  Enlistment.  —  In  re 

Sevmour,  3  Cliff.  (U.   S.)  439;   Wautlan  v.  Petrone,  89  Fed.  Rep.  750. 

White,  19  Ind.  470.  9.  Minor  Bound  by  Illegal  Contract  of  Enlist- 

6.  Enlistment  by  Minor  Without  Parent  or  ment.  —  See  U.  S.  v.  Blakeney,  3  Gratt.  (Va.) 
Guardian.  —  It  is  so  stated  in  U.  S.  v.  Gibbon,  405;  U.  S.  v.  Gibbon,  24  Fed.  Rep.  135.  And 
24  Fed.  Rep.  135,  in  which  case,  however,  the  see  cases  ciled  to  next  paragraph  of  text, 
point  was  not  directly  involved,  as  the  minor  10.  Minor  Illegally  Enlisted  Held  Not  Punishable 
before  the  court  had  a  guardian.  Compare  as  a  Deserter.  —  In  re  Chapman,  37  Fed.  Rep. 
Com.  v.  Cushing,  11  Mass.  67,  6  Am.  Dec.  156.  327;  Com.  v.  Cushing,  11  Mass.  67,  6  Am. 

7.  Minor  Discharged  from  Service  on  Applica-  Dec.  156;  Com.  v.  Fox,  7  Pa.  St.  336;  U.  S.  v. 
tion  of  Parent  or  Guardian.  —  In  re  Andrews,  1  Wright,  5  Phila.  (Pa.)  296,  20  Leg.  Int.  (Pa.) 
Hask.  (U.  S.)  87;  In  re  McLave,  8  Blatchf.  21.    See  also  in  cases  arising  in  the  naval  and 
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effect  that  the  enlistment  of  a  minor  without  the  written  consent  of  his  parent 
or  guardian  is  binding  on  him,  and  the  military  courts  have  jurisdiction  to  try 
and  punish  a  minor  so  enlisted  for  desertion.1  Whether  in  such  case  the  dis- 
charge of  the  minor  may  be  obtained  by  the  parent  or  guardian  entitled  to  his 
custoJy  and  control  seems  to  be  still  an  open  question,  the  authorities  on  the 
subject  being  directly  conflicting.-  Clearly,  where  a  minor  enlists  with  the 
written  consent  of  his  father,  and  deserts,  he  may  be  tried  for  desertion.3 

Civil  Court  Will  Not  Inquire  into  Validity  of  Enlistment  of  Minor  Held  for  Desertion.  — 
Where  one  who  at  the  time  of  his  enlistment  was  a  minor  is  held  by  the  mili- 
tary authorities  on  a  charge  of  desertion,  a  civil  couit  will  not,  on  habeas 
corpus,  inquire  into  the  validity  of  his  enlistment  or  order  his  discharge.4 

Trial  for  other  offenses.  —  The  principles  just  discussed  apply  with  equal  force 
to  the  case  of  a  soldier  enlisted  when  a  minor  and  held  for  trial  for  other 
offenses  than  desertion.5 

(c)  Conclusiveness  of  Recruit's  Representations  as  to  Age.  —  The  statutes  nowhere 
require  a  recruit  to  make  any  statement  as  to  his  age,  and  under  the  practice 
of  the  military  authorities  a  sworn  statement  as  to  age  has  been  sometimes 
required  and  sometimes  not  required  of  the  recruit.  By  the  Act  of  Congress 
of  February  13,  1862,  it  was  provided  that  the  oath  of  enlistment  taken  by 
the  recruit  should  be  conclusive  as  to  his  age.6  Under  this  statute  it  was 
held  that  no  evidence  would  be  received  to  contradict  the  statement  made  by 
the  recruit  as  to  his  age  in  such  oath.7    This  statute  is  not  now  in  force,  but 


mirine  service,  Com.  v.  Selfridge,  7  Phila. 
(Pa.)  76;  Com.  v.  Selfridge,  7  Phila.  (Pa.)  81. 

For  a  case  where  the  minor's  conduct  was 
held  to  constitute,  not  desertion,  but  simply 
disaffirmance  of  an  illegal  contract  of  enlist- 
ment, see  U.  S.  v.  Hanchett,  18  Fed.  Rep.  26. 
To  the  same  effect  In  re  Von  Dieselskie,  5 
Mackey  (D.  C.)  485;  U.  S.  v.  Wright.  5  Phila. 
(Pa.)  296,  20  Leg.  Int.  (Pa.)  21. 

1.  Minor  Illegally  Enlisted  Held  Punishable  as 
a  Deserter.  —  In  re  Morrissey,  137  U.  S.  157; 
In  re  Wall,  8  Fed.  Rep.  85;  In  re  Davison,  21 
Fed.  Rep.  618;  In  re  Zimmerman,  30  Fed. 
Rep.  176;  In  re  Hearn,  32  Fed.  Rep.  141; 
In  re  Cosenoiv,  37  Fed.  Rep.  66S;  In  re 
Dohrendorf,  40  Fed.  Rep.  148;  In  re  Spencer, 
40  Fed.  Rep.  149;  /;/  re  Kaufman,  41  Fed. 
Rep.  876;  Matter  of  Beswick,  (Suprn.  Ct.)  25 
Ho.v.  Pr.  (N:.  Y.)  149;  VVilbar  v.  Grace,  12 
Johns.  (N.  Y.)  68,  reversing  10  Johns.  (N.  Y.) 
453;  Com.  v.  Gamble,  ir  S.  &  R.  (Pa.)  93. 

2.  Discharge  of  Minor  Held  for  Desertion  on  Ap- 
plication of  Parent  or  Guardian.  —  Where  a  minor 
who  had  enlisted  without  the  consent  of  his 
father  was  held  under  charges  of  desertion,  it 
was  held  that  he  should  be  discharged  on 
habeas  corpus  upon  the  petition  of  his  father, 
who  was  entitled  to  his  custody  and  control, 
the  son  being  still  a  minor  at  the  time  of  the 
petition.  In  re  Baker,  23  Fed.  Rep.  30.  This 
decision  was  disapproved  and  not  followed  in 
In  re  Cosenow.  37  Fed.  Rep.  668,  but  from 
the  report  of  the  case  it  does  not  appear 
whether  or  not  the  son  was  still  a  minor  at  the 
time  of  the  petition. 

In  In  re  Dohrendorf,  40  Fed.  Rep.  148,  a  pe- 
tition for  habeas  corpus  brought  by  a  mother 
and  son  for  the  discharge  of  the  latter  after  he 
had  become  of  age,  was  not  sustained. 

And  in  In  re  Kaufman.  41  Fed.  Rep.  876, 
the  discharge  was  refused  when  applied  for  by 
the  father.  In  this  case  the  minor  enlisted 
upon  the  representation  that  he  was  of  age, 
20  C.  of  L.— 40  < 


received  pay  and  clothing,  and  afterwards  de- 
serted. It  was  held  that  he  was  amenable  to 
trial  for  desertion. 

3.  Minor  Enlisted  with  Consent  Punishable  for 
Desertion.  —  See  In  le  Lawler,  40  Fed.  Rep.  233. 
See  also  Com.  v.  Camac,  1  S.  &  R.  (Pa.)  87. 

4.  In  >e  Zimmetman,  30  Fed.  Rep.  176; 
Exp.  Anderson,  16  Iowa  595;  McConologue's 
Case,  107  Mass.  154.  See  also  Com.  v.  Fox, 
7  Pa.  St.  336.  And  see  generally  the  title 
Habeas  Corpus,  vol.  15,  p.  125. 

5.  Trial  for  Other  Offenses.  —  See  Dew's  Case, 
25  Mass,  L.  Rep.  538;  Matter  of  Graham,  8 
Jones  L.  (53  N.  Car.)  416;  Cox  v.  Gee,  2  Winst. 
L.  (60  N.  Car.)  131;  In  re  Dowd,  90  Fed.  Rep. 
718. 

6.  12  U.  S.  Stat,  at  L.  339,  §  2. 

7.  Oath  of  Enlistment  Conclusive  as  to  Age 
under  Act  of  1862. —  U.  S.  v.  Tajlor,  20  Leg. 
Int.  (Pa.)  284;  /;/  re  Conley,  24  Leg.  Int.  (Pa.) 
21;  Matterof  Cline,  1  Ben.  (U.  S.)  338;  Matter 
of  Stokes,  1  Ben.  (U.  S.)  341;  Rielly's  Case, 
(C.  PI.  Spec.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  334. 

The  above  cited  cases  hold  that  the  oath  of 
enlistment  is  conclusive  generally  as  to  age. 
Other  cases,  however,  hold  that  such  oath  is 
not  conclusive  where  the  minor  was  in  fact 
under  eighteen  years  of  age,  the  enlistment  of 
persons  under  that  age  being  prohibited  by  the 
same  statute.  See  also  Seavey  v.  Seymour,  3 
Cliff.  (U.  S.)  439;  Wantlan  v.  White,  19  Ind. 
470;  Matter  of  Beswick,  (Supm.  Ct.)  25  How. 
Pr.  (N.  Y.)  149.  See  also  Matter  of  Riley,  I 
Ben.  (U.  S.)  408,  39  How.  Pr.  (N.  Y.)  108; 
In  re  Davison,  4  Fed.  Rep.  507. 

The  statute  did  not  apply  to  a  statement  or 
certificate  of  the  age  of  the  recruit  not  sworn 
to  by  him.  In  re  McDonald,  1  Lowell  (U.  S.) 
100;  Seavey  v.  Seymour,  3  Cliff.  (U.  S.)  439; 
U.  S.  v.  Wright,  5  Phila.  (Pa.)  296,  20  Leg. 
Int.  (Pa.)  21;  Com.  v.  Blake,  8  Phila.  (Pa.) 
523;  In  re  Tarble,  25  Wis  390,  3  Am.  Rep.  85. 
Nor  is  the  oath  conclusive  upon  the  parents  or 
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under  the  decisions  as  to  the  binding  effect  of  a  minor's  contract  of  enlist- 
ment the  statements  made  by  a  recruit  at  the  time  of  enlistment,  as  to  his 
age,  are  not  conclusive,  and  the  fact  that  a  minor  has  declared  himself  to  be 
of  age,  although  under  oath,  will  not  preclude  inquiry  as  to  his  real  age.1 

The  Descriptive  Roll  made  out  by  the  recruiting  officer  at  the  time  of  enlisting 
a  recruit,  and  containing  a  statement  as  to  his  age.  etc.,  is  presumed  to  be 
correct,  and  is  important  evidence  of  the  facts  stated  therein.2 

(6)  Married  Men.  —  There  is  no  statutory  provision  as  to  the  enlistment 
of  married  men  in  the  army,  though  this  matter  may  be  made  the  subject 
of  regulation.  Married  men'  are  enlisted  at  present  upon  the  approval  of 
designated  military  authorities.3 

(7)  Disc/urge  of  Person  Illegally  Enlisted.  —  This  matter  has  already  been 
discussed.4 

(8)  Liability  of  Recruiting  Officer.  — A  recruiting  officer  is  bound  to  take 
all  necessary  steps  to  ascertain  the  true  age,  etc.,  of  a  person  offering  him- 
self for  enlistment,  and  it  is  to  be  presumed  that  the  officer  conforms  to  the 
regulations  ani  fully  discharges  his  duties.5 

No  Action  Will  Lie  in  Favor  of  the  Minor  against  an  officer  illegally  enlisting  him 
without  the  consent  of  his  parents.6 

e.  Term  of  Enlistment.  — The  statute  provides  that  all  enlistments  in 
the  army  shall  be  for  the  term  of  five  years.7  The  same  term  is  prescribed 
for  enlistments  in  the  navy  8  or  marine  corps.9 

/.  Re-ENLISTMENT.  —  Soldiers  who  have  completed  their  term  of  service 
under  their  contract  of  enlistment  and  have  been  honorably  discharged,  if 
otherwise  competent  may,  within  certain  limitations,  re-enlist  in  the  service. 
By  the  Act  of  February  27,  1893,  it  is  provided  that  no  private  shall  be 
re-enlisted  who  has  served  ten  years  or  more,  or  who  is  over  thirty-five  3'ears 
of  age,  except  such  as  have  already  served  as  enlisted  men  for  twenty  years 
or  upwards.10  To  come  within  the  exception  of  this  statute  a  person  must 
have  served  as  an  enlisted  man  in  the  army  for  twenty  years;  service  in  the 
navy  cannot  be  counted  in  computing  this  period.11 

4.  Conscription  or  Draft.  —  The  power  of  a  state  to  compel  its  citizens  to 
enter  the  military  service  so  far  as  the  necessities  of  the  state  may  require  is 
unquestionable,  and  is  an  incident  of  state  sovereignty.12 

gairdians,  Matter  of  Webb,  (Supm.  Ct.  Spec.  9.  Rev.  Stat.  U.  S.,  §  1608. 

T.)  24  Hjw.  Pr.  (N.  Y.)  247;  Matter  of  Bes-  Detention  of  Marine  After  Expiration  of  Term 

wick,  (Supm  Ct.)  25  How.  Pr,  (N.  Y.)  149;  or  of  Enlistment.  —  Under  the  Act  of  March  2, 

upon  the  courts.    U.  S.  v.  Wright,  5  Phila.  1837  (5  U.  S.  Stat,  at  L.  153,  c.  21),  a  naval 

(Pa.)  2qf>,  20  Leg.  Int.  (Pa.)  2t.  officer  commanding  a  squadron  had  power  to 

The  statute  did  not  apply  lo  the  case  of  an  detain  a  marine  after  the  expiration  of  his 

enlistment  of  a  minor  by  the  recruiting  officer  term  of  enlistment,  if  in  the  opinion  of  the 

with  knowledge  that  the  recruit  was  under  commander  the  public  interest  required  it,  and 

age.    In  re  Higgins,  16  Wis.  351.  on  this  point  the  commander's  decision  was 

1.  See  supra,  this  section,  Binding  Effect  of  final  and  conclusive.  Wilkes  v.  Dinsman,  7 
Enlistment,  How.  (U.  S.)  89,  12  How.  (U.  S.)  390. 

2.  Green  v.  Ewell,  1  N.  Mex.  166.  10.  Re-enlistment.  —  27  U.  S.  Stat,  at  L.  486. 

3.  Enlistment  of  Married  Men.  —  See  Ex  p.  The  former  limitation  of  the  age  of  persons 
Schmaid,  r  Dill.  (U.S.)  ^87;  Matter  of  Fer-  enlisting,  to  thirty-five  years,  did  not  apply  to 
rens,  3  Ban.  (U.  S.)  442.  soldiers  re-enlisting.    Rev.  Stat.  U.  S.,  §  1116. 

4.  See  the  title  Habeas  Corpus,  vol.  15,  p.  A  soldier  discharged  before  the  expiration 
125.  of  his  term  of  enlistment  may  at  once  enlist  in 

5.  Green  v.  Ewell,  1  N.  Mex.  166.  the  marine  corps  notwithstanding  an  order  of 

6.  Bout  well  v.  Thompson,  Brayt.  (Vt.)  rig.  the  war  department  prohibiting  his  re-enlist- 
Illegal  Recruiting.  —  Massachusetts  Statute  of      ment  in  the  army  for  one  year.    Walton  v.  U. 

1863,  c.  252,  see  Com.  v.  Jacobs,  9  Allen  (Mass.)  S.,  31  Ct.  CI.  196. 

274;  Com.  v.  McGovern,  10  Allen  (Mass.)  193.  Re-enlistment  of  Soldier  in  Military  Custody  — 

Of  1863,  c.  91,  §  1  (re-emcted  Stat.  1863,  c.  Duress.  —  McDonald  v.  Carlton,  1  N.  Mex.  172. 

252),  see  Com.  v.  White,  9  Allen  (Mass.)  195.  Return  of  Deserter  Illegally  Enlisted.  —  Com. 

7.  Rev.  Stat.  U.  S.,  §  1119.    See  also  Act  of  v.  Selfridge,  7  Phila.  (Pa.)  81. 
June  16,  1890,  c.  426,  §  2,  26  U.  S.  Stat,  at  L.  11.  20  Op.  Atty.-Gen.  (84. 

I57I-  '  12.  Lanahan  v.  Birge,  30  Conn.  438. 

8.  Rev.  Stat.  U.  S.,  §  1418.  A  Contract  of  Insurance  Against  a  Draft  is  void 
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During  the  Civil  War  statutes  known  as  the  "  conscript  laws  "  were  passed  by 
both  the  Federal  and  the  Confederate  governments.  These  acts  have  been 
held  constitutional  under  the  provisions  of  the  constitutions  of  the  respective 
governments  empowering  Congress  to  raise  armies.1 

The  Principal  Federal  Act  on  this  subject  was  the  Act  of  March  3,  1 863,*  by 
which  all  able-bodied  citizens  of  the  United  States,  and  all  aliens  3  who  had 
declared  their  intention  to  become  citizens,  between  the  ages  of  twenty  and 
forty-five  years,  were  declared  to  constitute  the  national  forces,  and  were 
required  to  be  enrolled,  subject  to  draft  by  the  United  States  authorities.4 

Voluntary  Enlistment.  —  A  person  subject  to  draft  may  voluntarily  enlist.3 

Exemptions.  —  The  conscript  laws  were  not  applicable  to  certain  classes  of 
persons  who,  by  reason  of  not  being  within  the  prescribed  age,  or  on  account 
of  physical  disability,  or  of  their  occupation,  or  for  other  reasons,  were  not 
liable  to  military  service.6    A  federal  court  will  discharge  on  habeas  corpus  a 


as  against  public  policy.  O'Hara  v.  Car- 
penter, 23  Mich.  410,  9  Am.  Rep.  89.  See 
Duffill  v.  Wilson,  1  Campb  401. 

1.  Conscript  Laws  Held  Constitutional.  —  Ex  p. 
Hill,  33  Ala.  429;  Exp.  Stringer,  38  Ala.  457; 
Ex  p.  Boiling,  39  Ala.  609;  Barber  v.  Irwin, 
34.  Ga  27;  Parksr  v.  Kaughman,  34  Ga.  136; 
Walton  v.  Gatlin,  1  Winst.  L.  (60  N.  Car.)  325; 
Kneedler  v.  Lane,  45  Pa.  St.  238,  5  Phila.  (Pa.) 
485,  21  Leg.  Int.  (Pa  )  28;  Ex  p.  Coupland,  26 
Tex.  386;  Burroughs  v.  Peyton,  16  Gratt. 
(Va.)  470. 

2.  12  U.  S.  Stat,  at  L.  731. 

3.  Aliens.  —  In  re  Wehlitz,  16  Wis.  443,  84 
Am.  Dec.  700;  Maiterof  Conway,  17  Wis.  526. 

An  alien  enemy  was  not  subject  to  the  Con- 
federate conscript  laws.  Muter  of  Finley,  I 
Winst.  L  (60  N.  Car.)  igr. 

4.  Sse  Generally  as  to  the  Draft  Acts,  and  drafts 
in  ide  under  them,  Matter  of  Spangler,  n 
Mich.  2g3;  Gates  v.  Thatcher,  11  Minn.  204; 
M:CaU's  Case,  5  Phila.  (Pa.)  259,  20  Leg.  Int. 
(Pa.)  108;  Antrim's  Case,  5  Phila.  (Pa.)  278, 
20  Leg.  Int.  (Pa.)  300;  Kneedler  v.  Lane,  45 
Pa.  St.  238,  5  Phila.  (Pa.)  485.  21  Leg.  Int.  (Pa.) 
28;  McClure's  Estate,  63  Pa.  St.  226. 

As  to  the  power  of  the  President  to  draft 
the  militia  unler  the  Acts  of  1795  and  1862, 
see  Kirkhatn's  Case,  4  Ct.  CI.  223;  Com.  v. 
Andress,  2  Pittsb.  (Pa.)  402;  In  re  Griner,  16 
Wis.  423;  Druecker  v.  Salomon,  21  Wis.  621. 
See  also,  as  to  the  emolument  of  the  militia, 
Lanahan  v.  Birge,  30  Conn.  438;  McCall's 
Case,  5  Phila.  (Pa.)  259  20  Leg.  Int.  (Pa.)  108, 
Com.  v.  Bierer,  2  Pittsb.  (Pa.)  380. 

Resisting  Draft  or  Enrolment.  —  See  U.  S,  v. 
Scott,  3  Wall.  (U.  S.)  642;  U.  S  v.  Murphy,  3 
Wall.  (U.  S.)  649;  U.  S.  v.  Gleason,  Woolw. 
(U.  S.)  75;  U.  S.  v.  Will,  5  Phila.  (Pa.)  293,  20 
Leg.  Int.  (Pa)  341;  Druecker  v.  Salomon,  21 
Wis.  62t.  See  also  Allen  v.  Colby.  47  N.  H.  544. 

As  to  Fraudulently  Procuring  the  Exemption  of 
a  Drafted  Person  under  the  Act  of  February  24, 
1864,  §  21,  see  U.  S.  v.  M'Cany,  Woolw.  (U. 
S.)  93- 

5.  Lanahan  v.  Birge.  30  Conn.  438. 

6.  Consult  the  various  draft  acts,  and  see 
Gerard's  Case,  2  W.  Bl  1123. 

Exemptions  under  Confederate  Conscript  Laws. 
— As  to  exemptions  from  conscription  under 
the  Acts  of  the  Confederate  Congress,  see 

Alabama.  —  Ex  p.  Hill,  38  Ala.  429,  458; 
Ex  p.  Stringer,  38  Ala.  457;  Ex  p.  McCants, 
39  Ala.  107;  Ex  p.  Cain,  39  Ala.  440;  Ex  p. 


Mitchell,  39  Ala.  442;  Exp.  Lockhart,  39  Ala. 
450;  Ex  p.  Barton,  39  Ala.  452;  In  re  Pille, 
39  Ala.  459;  Ex  p.  Boiling,  39  Ala.  611. 

Florida.  —  King  v.  Daniel,  11  Fla.  91;  Cook 
v.  Fernandez,  11  Fla.  100;  Hunt  v.  Finegan, 
11  Fla.  105. 

Georgia.  —  Weems  v.  Farrell,  33  Ga.  413: 
Camfield  v.  Patterson,  33  Ga.  561;  Gates  v. 
McManus,  33  Ga.  Supp.  67;  Hooks  v.  Harris, 

33  Ga.  Supp.  81;  Scott  v.  Lazenby,  33  Ga. 
Supp.  134;  Rogers  v.  Rhcdes,  34  Ga.  22; 
Alford  v.  Irwin,  34  Ga.  25;  Cody  v.  Rhcdes, 

34  Ga.  66;  Ansley  v.  Starr,  34  Ga.  85;  Parker 
v.  Kaughman,  34  Ga,  136;  Jones  v.  Billingslea, 
34  Ga.  205;  McCluskey  v.  Brock,  34  Ga.  206. 

Mississippi. —  Simmons  v.  Miller,  40  Miss.  19. 
Nortli  Carolina.  ■ —  Matter  of  Bryan,  1  Winst. 
L.  (60  N.  Cat.)  1;  Matter  of  livin,  1  Winst.  L. 
(60  N.  Car.)  59,  note;  Matter  of  Meroney,  I 
Winst.  L.  (60  N.  Car)  61,  note;  Matter  of 
Guyer,  I  Winst.  L.  (60  N.  Car.)  66;  Matter  of 
Nicholson.  1  Winst.  L.  (Co  N.  Cat.)  67,  note; 
Matter  of  Grantham,  1  Winst.  L.  (60  N,  Car.) 
73;  Matter  of  Dollahite,  1  Winst.  L.  (60  N. 
Car.)  74;  Matter  of  Ritter,  1  Winst.  L.  (60  N. 
Car.)  76;  Matter  of  Huie,  1  Winst.  L.  (60 
N.  Car.)  165;  Matter  of  Boyden,  1  Winst. 
L.  (60  N.  Car.)  175;  Matter  of  Curtis,  I 
Winst.  L.  (60  N.  Car.)  180;  Matter  of  Kirk, 
I  Winst.  L.  (60  N.  Car.)  1S6;  Matterof  Hunter, 

1  Winst.  L.  (fco  N.  Car.)  447;  Matter  of  Wy- 
rick,  i  Winst.  L.  (60  N.  Car.)  450;  Matter  of 
Bradshaw,  1  Winst.  I..  (60  N.  Car,)  454 ;  Matter 
of  Sowers,  1  Winst.  L.  (60  N.  Car.)  459;  Rus- 
sell z<.  Whiting,  1  Winst.  L.  (60  N.  Car.)  463; 
Cunninggim  v.  Mallett.  1  Winst.  L.  (60  N. 
Car.)  467;  McDaniel  v.  Trull,  2  Winst.  L.  (60 
N.  Car.)  1;  Johnson  v.  Mallett.  2  Winst.  L. 
(60  N.  Car.)  13;  Smith  v.  Prior,  2  Winst.  L.  (60 
N.  Car.)  19;  Wood  v.  Bradshaw,  2  Winst.  L. 
(60  N.  Car.)  22;  White  v.  Mallett,  2  Winst. 
L.  (60  N.  Car.)  34;  Hasvvell  v.  Mallett,  2 
Winst.  L.  (60  N.  Car.)  36;  Casey  v.  Robards, 

2  Winst.  L.  (60  N.  Car.)  38;  Bridgman  v.  Mal- 
lett, 2  Winst.  L.  (60  N".  Car.)  112;  Johnson. v. 
Mallett,  2  Winst.  L.  (60  N.  Car.)  125;  Goodson 
v.  Caldwell,  2  Winst.  L.  (60  N.  Car.)  135;  Up- 
church  v.  Scott,  2  Winst.  L.  (60  N.  Car.)  137. 

South  Carolina.  —  Ex  p.  Graham,  13  Rich. 
L.  (S.  Car.)  277. 

Texas.  —  Ex  p.  Blumer,  27  Tex.  734;  Exp. 
Mayer,  27  Tex.  715. 

Virginia. — Mann  v.  Parke,  16  Gratt.  (Va.) 
443;  Burroughs  v.  Peyton,  16  Gratt.  (Va.)  470. 
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person  illegally  conscripted.1  An  exemption  from  draft  for  personal  reasons 
is  a.  personal  privilege  which  may  be  waived ;  and  the  failure  to  claim  the 
exemption  at  the  proper  time  constitutes  a  waiver.'2  But  a  person  exempt 
who  serves  in  the  army  under  compulsion  does  not  thereby  waive  his 
exemption.3 

Substitutes.  —  The  draft  acts  authorized  the  employment  of  substitutes  by 

the  conscripts.4 

Payment  of  Money  in  Lieu  of  Service.  —  Where  this  is  permitted  by  statute,  a 
drafted  man  may  pay  a  sum  of  money  in  lieu  of  rendering  military  service.5 

5.  Discharge  from  Service. — The  connection  of  an  enlisted  man  with  the 
military  or  naval  service  is  regularly  terminated  by  his  death  or  discharge.0 

An  Honorable  Discharge  of  a  soldier  from  the  service  is  a  formal,  final  judgment 
of  his  entire  military  record,  and  operates  as  a  removal  from  the  rolls  of  any 
charges  against  him.7  But  where  a  soldier  deserts  and  returns  to  the  service, 
an  honorable  discharge  does  not  relieve  him  from  the  consequences  of  his 
desertion  so  as  to  entitle  him  to  pay  and  allowances  thereby  forfeited.** 

Discharge  by  Order  of  the  President.  —  The  power  of  the  President  to  discharge  a 
soldier  before  the  expiration  of  his  term  of  service  is  a  discretionary  power, 
exercised  by  him  through  the  secretary  of  war,  and  he  may  exercise  his  dis- 
cretion upon  conditions  imposed  by  himself.9 

Certificate  of  Discharge  as  Evidence. — A  certificate  of  discharge  issued  to  a  soldier 
by  authority  of  law  is  legal  evidence  of  the  soldier's  discharge  from  the 
service.'0 

VII.  Military  Establishment  of  the  United  States  —  1.  Composition 

—  a.  In  General.  —  The  military  establishment  of  the  United  States  consists 


1.  Stingle's  Case,  23  Fed.  Cas.  No.  13,458. 

2.  Waiver  of  Exemption.  —  Com.  v.  Rogers,  2 
Pittsb.  (Pa.)  377. 

3.  See  also  Matter  of  Bradshaw,  1  Winst.  L. 
(60  N.  Car.)  454;  Matter  of  Wyrick,  I  Winst. 
L.  (60  N.  Car.)  450. 

4.  See  generally  as  lo substitutes,  Exp.  Hill, 
38  Ala.  458;  Ex  p.  McCains,  39  Ala.  107; 
Weems  v.  Farrell,  33  Ga.  413;  Gates  v. 
Thatcher,  11  Minn.  204;  Matter  of  Bryan,  1 
Winst.  L.  (60  N.  Car.)  1;  Matter  of  Irvin, 
1  Winst.  L.  (60  N.  Car.)  59,  note;  Matter  of 
Meronev,  I  Winst.  L.  (60  N.  Car.)  61,  note; 
Matter  of  Ritter,  1  Winst.  L.  (60  N.  Car.)  76; 
Matter  of  Boyden,  1  Winst.  L.  (60  N.  Car.) 
175;  Matter  of  Prince,  r  Winst.  L.  (60  N.  Cat.) 
195;  Matter  of  Wyrick,  1  Winst.  L.  (60  N. 
Car.)  450;  Foley  v.  Tovey,  54  Pa.  St.  190; 
Mann  v.  Parke,  16  Gratt.  (Va.) 443;  Burroughs 
v.  Peyton,  16  Gratt.  (Va.)  470.  And  see  in 
England.  Rex  v.  Aston,  2  Burr  1149;  Rex  v. 
Willis,  6  T.  R.  179;  Rex  v.  Preston,  13  East 
313- 

A  person  exempt  from  conscription  on  ac- 
count of  his  occupation  terminates  his  exemp- 
tion by  leaving  his  vocation  and  becoming  a 
substitute  for  another.  Matter  of  Curtis,  1 
Winst.  L.  (60  N.  Car.)  180. 

A  Secret  Contract  for  the  Procuring  of  Substi- 
tutes and  selling  them  to  drafted  men,  entered 
into  by  a  drafting  officer,  is  contrary  to  pub- 
lic policy  and  void,  and  no  action  can  be 
maintained  thereon.  Skeels  v.  Phillips,  54  111. 
309. 

If  the  Substitute  Violates  His  Contract,  as  by 

deserting,  he  cannot  recover  on  the  contract, 
notwithstanding  his  principal  was  relieved 
from  service  by  the  substitution.  Strichler  v. 
Landis,  47  Pa.  St.  518;  Gougler  v.  Price,  49 
Pa.  St.  86. 


A  Substitute  Rejected  for  Physical  Unfitness  can- 
not recover  the  sum  agreed  upon  ftom  his  prin- 
cipal.   Rutledge  v.  Squires,  23  Iowa  53. 

A  Conscript  Is  Liable  for  the  Sum  He  Agreed  to 

Pay  his  substitute  who  has  actually  served, 
notwithstanding  the  fact  that  by  reason  of  the 
full  quota  having  been  secured  the  conscript 
would  not  have  been  required  to  sene. 
Harter  v.  Bomberger,  47  Pa.  St.  492. 

6.  Payment  of  Money  in  Lieu  of  Service.  —  See 
Exp.  Stringer,  38  Ala.  457;  Com.  v.  Andress, 
2  Pittsb.  (Pa.J  402;  State  v.  Jackson,  31  N.  J. 
L.  189. 

6.  Discharge  from  Service.  —  Where  one  re- 
ceives pay  as  a  soldier,  this  fixes  upon  him 
the  character  of  a  soldier,  from  which  he  can 
be  relieved  only  by  a  regular  discharge. 
Grant  v.  Gould,  2  H.  Bl.  69. 

Election  to  Civil  Office  —  Soldier  in  Service  of 
Confederate  Government. —  White  v.  Sellars,  34 
Ga.  200. 

Dismissal  for  Breach  of  Discipline  —  British 
Volunteer  Act  of  1863.  —  Tombs  v.  Magrath,  5 
Q.  B.  D.  548. 

A  Soldier  Whose  Term  of  Enlistment  Has  Ex- 
pired, but  Who  Is  Refused  His  Discharge  while 
he  remains  at  the  barracks  is  subject  to  the 
rules  of  the  establishment,  and  cannot  violate 
them  except  as  to  acts  done  with  the  direct 
object  of  departing  from  the  place.  U.  S.  v. 
Travers,  (U.  S.  Cir.  Ct.)  2  Wheel.  Crim.  (N. 
Y.)  490. 

7.  U.  S.  v.  Kelly.  15  Wall.  (U.  S.)  34. 

8.  U.  S.  v.  Landers,  92  U.  S.  77. 

9.  Grimley  v.  U.  S.,  32  Ct.  CI.  2S5. 

10.  Certificate  of  Discharge  as  Evidence.  — 
Adams  County  v.  Mertz,  27  Ind.  103;  Fitch- 
burg  v.  Lunenburg,  102  Mass.  35S. 

And  the  admissibility  of  such  certificate  is 
not  affected  by  indorsements  that  the  party 
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of  the  army  and  navy;  the  term  "  military,"  however,  being  ordinarily  used 
only  in  reference  to  the  land  forces  as  distinguished  from  the  naval  forces.1 

b.  LAND  FORCES  —  :(i)  Regular  Army — (a)  In  General. —  The  regular 
standing  army  of  the  United  States  on  a  peace  footing,  under  the  provisions 
of  the  Revised  Statutes,3  consists  of  five  regiments  of  artillery,  ten  regiments 
of  cavalry,  and  twenty-five  regiments  of  infantry,  together  with  the  various 
general  officers  and  their  aids;  the  various  departments,  and  officers  and  men 
belonging  thereto ;  a  band  stationed  at  the  military  academy  ;  a  force  of  Indian 
scouts;  chaplains;3  the  officers  of  the  army  on  the  retired  list;  and  the  pro- 
fessors and  corps  of  cadets  of  the  military  academy. 

(b)  Departments  —  aa.  In  General.  —  Besides  the  regular  officers  and  soldiers 
the  army  consists  of  the  following  departments,  namely,  the  adjutant-general's 
department,  the  inspector-general's  department,  the  quartermaster's  depart- 
ment, the  subsistence  department,  the  ordnance  department,  the  medical 
department,  and  the  pay  department ;  to  which  should  be  added  the  corps  of 
engineers,  the  chief  signal  officer  and  his  assistants,  and  the  bureau  of  military 
justice.4 

66.  Quartermaster's  Department.  —  The  quartermaster's  department  consists 
of  a  quartermaster-general  and  his  various  assistants  and  subordinates.  It 
is  the  duty  of  the  officers  of  this  department,  under  the  direction  of  the  sec- 
retary of  war,  to  purchase  and  distribute  to  the  army  all  military  stores  and 
supplies  requisite  for  its  use  which  other  corps  are  not  directed  by  law  to  pro- 
vide; to  furnish  means  of  transportation  for  the  army,  its  military  stores  and 
supplies;  and  to  provide  for  and  pay  all  incidental  expenses  of  the  military 
service  which  other  corps  are  not  directed  to  provide  for  and  pay.5 


hid  deserted,  made  on  the  certificate  after  it 
hai  been  delivered  to  the  soldier,  and  without 
hi;  coisent.  Hanson  v.  South  Scituate,  115 
M  l3s  336. 

1.  Military  Establishment  of  United  States.  — 

See  Cent.  Diet.,  word  "Military." 

The  military  establishment  of  the  United 
Stales  is  divided  by  the  general  laws  of  the 
country  into  the  army  and  the  navy,  and  over 
each  of  these  a  secretary  is  appointed  to  pre- 
side over,  manage,  and  administer  its  affairs. 
U.  S.  v.  Dana,  120  U.  S.  249. 

The  Term  "Army"  or"  armies"  as  used  in 
the  varioa;  Acts  of  Congress  has  reference  to 
the  land  forces,  and  does  not  include  the  navy 
or  marines.    In  re  Bailey,  2  Sawy.  (U.  S  )  200. 

Prior  to  the  Act  of  July  16,  1862  (12  U.  S. 
Stat .  at  L.  587),  the  western  gunboat  fleet,  con- 
structed by  the  war  department  in  1861,  was  a 
part  of  the  army,  though  the  vessels  were 
navigated  and  commanded  by  naval  officers. 
Oakes  v.  U.  S.,  30  Ct.  CI.  378. 

2.  Re'-.  Stat.  U.  S.,  §  1094. 

3.  Army  Chaplains. — -By  the  terms  of  Rev. 
Stat.  U.  S.,  §  1094,  army  chaplains  belong  to 
the  army. 

In  Mutual  Benefit  L.  Ins.  Co.  v.  Wise,  34 
Ml.  532,  on  an  insurance  question,  it  was  held 
to  be  a  question  for  the  jury  whether  an  army 
chaplain  was  in  the  military  service. 

4.  Rev.  Stat.  U.  S.,  §  1094. 

Signal  Corps.  —  Officers  and  enlisted  men  of 
the  signal  corps  form  a  part  of  the  army  of 
the  United  Slates  in  the  sense  thai  they  are 
in  general  liable  to  all  army  duties  and  enti- 
tled to  all  army  privileges  that  can  be  per- 
formed or  be  enjoyed  without  severing  them 
from  the  signal  service.  17  Op.  Atty.-Gen. 
146. 
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As  to  Filling  Vacancies  under  various  statutes, 
see,  in  the  quartermaster's  department,  14  Op. 
Atty.-Gen.  2;  in  the  medical  department,  14 
Op.  Atty.-Gen.  10;  in  the  inspector  general's 
department,  Davis's  Case,  14  Op.  Atty.-Gen. 
117;  14  Op.  Atty.-Gen,  164. 

5.  Quartermaster's  Department.  —  Rev.  Stat. 
U.  S.,       1132-1135,  1137-1139. 

As  to  the  duties  and  authority  of  a  quarter- 
master, see  U.  S.  v.  Webster,  2  Ware  (U.  S.) 
46;  U.  S.  v.  Wade,  75  Fed.  Rep.  261. 

Assistant  quartermasters  shall  do  duty  as 
assistant  commissaries  of  subsistence  when  so 
ordered  by  the  secretary  of  war.  Rev.  Stat. 
U.  S.,  §  1134;  U.  S.  v.  Morrison,  96  U.  S.  232. 

A  quartermaster  cannot  confer  on  another 
a  power  of  appointment,  even  in  cases  where 
he  may  make  appointments  himself.  Bur- 
roughs's  Case,  4  Ct.  CI.  555. 

A  quartermaster  who  has  acted  as  the  ow  ner 
of  goods  supplied  for  regimental  purposes  is 
liable  for  payment.  In  re  Garland,  19  L.  T. 
N.  S.  444. 

Contracts  for  Supplies.  —  See  generally  as  to 
contracts  for  supplies,  etc.,  for  the  use  of  the 
army,  U.  S.  v.  Speed,  8  Wall.  (U.  S.)  77.  7  Ct. 
CI.  93,  affirming  2  Ct.  CI.  429;  Parish  v.  U.  S., 
8  Wall.  (U.  S.)'48g;  Filor  v.  U.  S.,  9  Wall.  (U. 
S.)  45;  Shrewsbury  v.  U.  S.,  18  Wall.  (U.  S.) 
664,  affirming  7  Ct.  CI.  374;  U.  S.  v.  McKee, 
97  U.  S.  233,  reversing  12  Ct.  CI.  504;  Merriam 
V.  U.  S.,  107  U.  S.  437.  affirming  14  Ct.  CI.  289; 
Akers's  Case,  2  Ct.  CI.  375;  Conrad's  Case, 
3  Ct.  CI.  89;  Seeberger's  Case,  4  Ct.  CI.  405; 
McKinney's  Case,  4  Ct.  CI.  537;  O'Neil's 
Case,  4  Ct.  CI.  542;  Adams's  Case,  7  Ct.  CI. 
437;  Cobb's  Case,  7  Ct.  CI.  470;  Salomon's 
Case,  7  Ct.  CI.  482;  Ryan's  Case,  8  Ct.  CI.  265, 
10  Ct.  CI.  115;  Battelle's  Case,  8  Ct.  CI.  295; 
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cc.  Pay  Department.  — The  pay  department  consists  of  a  paymaster-general 
and. his  assistants  and  subordinates.  It  is  the  duty  of  the  pay  department  to 
pay  the  officers  and  soldiers.1 

Liability  of  Disbursing  Officer.  —  A  paymaster,  quartermaster,  commissary  of 
subsistence,  or  other  disbursing  officer  is  not  liable  for  the  loss  or  destruction 
of  funds  belonging  to  the  government  placed  in  his  charge,  where  such  loss 
or  destruction  occurs  without  fault  or  negligence  on  his  part,  and  the  Court  of 
Claims  has  jurisdiction  to  afford  relief  from  responsibility  in  such  cases.2 

Liability  as  Garnishee.  —  Money  in  the  Hands  of  a  Disbursing  Officer,  though  due  to 

seamen  for  wages,  is  regarded  as  still  belonging  to  the  United  States,  and  is 
not  liable  to  attachment  by  the  creditors  of  the  persons  to  whom  the  mone)' 
is  due.3 

(2)  Volunteers  and  Drafted  Men.  —  In  times  of  war  the  military  forces  are 
raised  to  the  requisite  strength  by  voluntary  enlistment,  or,  when  necessar)', 
by  conscription.  Volunteers  4  and  drafted  men  5  sc  enrolled  constitute  a  part 
of  the  army. 

(3)  M irine  Corps  When  Detached  for  Army  Service.  —  The  marine  corps, 
when  detached  for  service  with  the  army  by  order  of  the  President,  is 


Thompson's  Case,  9  Ct.  CI.  187;  Cobb's  Case, 
g  Ct.  CI,  291;  Tenney's  Case,  10  Ct.  CI.  269; 
Cohen's  Case,  15  Ct.  CI.  253;  Baldwin's  Case, 
15  Ct.  CI.  297;  Chandler's  Case,  17  Ct.  CI.  1; 
Cobb  a.  U.  S.,  18  Ct.  CI.  514. 

Transportation  of  Supplies.  —  As  to  contracts 
for  the  transportation  of  supplies  by  the 
quartermaster's  depatttnent,  see  Stuart  v.  U. 
S.,  18  Will.  (U.  S.)  84;  Shrewsbury  v.  U.  S., 

15  Will.  (U.  S.)  664;  Bulkley  v.  U.  S.,  19 
W  ill.  (U.  S.)  37;  U.  S.  v.  Shrewsbury,  23  Wall. 
(17.  S  )  508,  Lobb's  Case,  8  Ct.  CI.  250;  Upde- 
graff's  Cise,  8  Ct,  CI.  514;  Hardy's  Case,  9 
Ct.  CI.  244;  Kihlberg's  Case,  13  Ct.  CI.  148; 
M  ison's  Case,  14  Ct.  CI.  59;  Hazlett's  Case, 

16  Ct.  CI  450. 

As  to  Claims  Against  the  Government  for  stores 
and  supplies  furnished  or  taken  for  the  use  of 
the  array,  see  Madison  Female  Institute  v.  U. 
S.,  23  Ct.  CI.  188;  Belt  v.  U.  S.,  23  Ct.  CI.  317; 
Carter  v.  U.  S..  23  Ct.  CI.  326;  Dyer  v.  U.  S., 
23  Ct,  CI.  418;  Nance  v.  U.  S.,  23  Ct.  CI.  463; 
Osborne  v.  U.  S.,  24  Ct.  CI.  416;  Kimbrough 
v.  U.  S.,  25  Ct.  CI.  21;  Watson  v.  U.  S.,  25  Ct. 
CI.  116;  Fowler  v.  U.  S.,  25  Ct.  CI.  122;  Rai- 
ford  v.  U.  S.,  25  Ct.  CI.  -192;  Perry  v.  U.  S.,  25, 
Ct.  CI.  274;  Conard  v.  U.  S.,  25  Ct.  CI.  433; 
Dockery  v.  U.  S.,  26  Ct.  CI.  148. 

Compensation  for  Horses  Lost.  —  As  to  the  right 
of  officers  and  soldiers  to  compensation  for 
their  own  horses  furnished  for  use  by  them  in 
the  service  and  lost,  see  Powell's  Case,  1  Ct. 
CI.  400;  Thomas's  Motion,  16  Ct.  CI.  522;  New 
Mexico  Horse  Cases,  16  Ct.  CI.  550;  Tapia's 
Cas?,  16  Ct.  CI.  561. 

British  Army  Agents. — As  to  rights,  liabilities, 
and  accounts  of  British  army  agents,  see 
Brummell  v.  M'Pherson,  5  Russ.  263,  7  L.  J. 
Ch.  1;  Antrobus  v.  Davidson,  3  Meriv.  578; 
Atty.-Gen.  v.  Ross,  8  Price  190;  Bellasis  v. 
Churchill,  2  Vern.  682;  Drury  v.  Atkins, 
1  Tamlyn  75;  Ex  /.  Sandham,  4  Deac.  &  C. 
818;  Bruce  v.  Garden,  L.  R.  5  Ch  32;  Turn- 
bull  v.  Garden,  38  L.  J.  Ch.  331;  Roxburghe  t. 
Cox,  17  Ch.  D.  520;  Scott  v.  Beale,  6  Jur.  N. 
S.  559;  Deare  -•.  Atty.-Gen.,  1  Y.  &  C.  Exch. 
197,  2  Dow  &  CI.  377;  Webster  v.  Webster,  31 
Beav.  393. 
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Billeting  Soldiers.  —  For  early  cases  as  to 
billeting  soldiers,  see  Medhutst  v.  Waiic,  3 
Burr.  1259,  1  W.  Bl.  350,  Rex  v.  Calvait,  7  T. 
R.  720;  Read  v.  Willan,  2  Dougl.  422. 

1.  Pay  Department.  —  Rev.  Stai:  I".  S., 
g§  1182-1 190,  126S. 

As  to  bonds  of  disbutsing  efficers,  see  U.  S. 
Rev.  Stat.,  1191,  1192;  U.  S.  v.  Bradley,  10 
Pet.  (U.  S.)  343;  U.  S.  v.  Lent,  1  Paine  (U.  S.) 
417. 

A  Paymaster  is  in  the  service  as  fully  and 
actually  as  an}-  soldier  or  other  officer,  and  is 
within  the  provisions  of  slat utes  applying  to 
persons  in  the  military  service.  Clark 
v.  Woodbury,  23  Iowa  61. 

As  to  the  pay  of  paymasters  under  early 
statutes,  see  Wetirore  v.  U.  S.,  10  Pet.  (U.  S.) 
647;  U.  S.  v.  Gwynne,  1  McLean  (U.  S.)  270. 

2.  Disbursing  Officer  Not  liable  for  Funds  Lost 
Without  His  Fault.  —  Rev.  Stat.  U.  S.,  §§  1059, 
1062;  Scott  v.  U.  S.,  18  Ct.  CI.  1 ;  Broadhead 
v.  U.  S.,  19  Ct.  CI.  125;  Hoyle  v.  U.  S.,  21  Ct. 
CI.  300;  Wood  v.  U.  S  ,  25  Ct.  CI.  98.  See 
also  U.  S.  v.  Clark,  94  U.  S.  73,  96  U.  S.  37; 
McClure  v.  U.  S.,  116  U.  S.  145. 

Money  Paid  by  Mistake.  —  Where  a  paymaster 
receives  no  notice,  as  required  by  the  army 
regulations,  of  the  stoppage  of  an  r  fhcer's  pay, . 
and  innocently  pays  him,  the  overpayment 
must  be  recovered  from  the  officer,  and  not 
from  the  paymaster.  Matter  cf  Smith,  23  Ct. 
CI.  452. 

3.  Buchanan  i'.  Alexander,  4  How.  (U.S.) 

20. 

4.  Status  of  Volunteers.  —  As  to  the  status  of 
volunteers  as  a  part  of  the  army,  see  Kerr  v. 
Jones,  19  Ind.  351;  Wautlan  v.  White,  19  I  rid. 
470. 

5.  Status  of  Drafted  Men.  —  As  to  the  status 
of  drafted  men,  and  when  they  beccme  sub- 
ject to  military  control,  see  Kneedler  v.  Lane, 
45  Pa.  St.  238;  McCail's  Case,  5  Phila.  (Pa.) 
26S.  20  Leg.  Int.  (Pa.)  108. 

Under  the  Act  of  1863  a  drafted  man  became 
in  the  custody  and  under  the  control  of  the 
provost  marshal  from  the  time  he  teported  to 
him  for  duty  at  the  designated  rende?vous. 
///  re  Irons,  5  Blatchf.  (U.  S.)  166. 
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subject  to  the  rules  and  articles  of  war  prescribed  for  the  government  of  the 
army,1  and  when  so  detached  is,  of  course,  a  part  of  tjie  army. 

(4)  Militia  When  Called  into  Service  of  the  United  States.  —  Congress 
is  empowered  by  the  Constitution  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel  invasions, 
and  to  provide  for  organizing,  arming,  and  disciplining  them,  and  for  govern- 
ing such  part  of  them  as  may  be  employed  in  the  service  of  the  United 
States.2  Several  acts  have  been  passed  in  pursuance  of  this  authority. 
Thus,  the  President  is  by  statute  authorized  to  call  forth  the  militia  to  repel 
invasion  or  suppress  rebellion.3  The  militia  so  employed  are  subject  to  the 
rules  and  articles  of  war  and  to  trial  by  court-martial  the  same  as  the  regular 
troops  of  the  United  States,4  and  constitute,  of  course,  a  part  of  the  army  of 
the  United  States.  The  authority  to  decide  whether  the  exigencies  contem- 
plated, upon  which  the  militia  may  be  called  out,  exist,  belongs  exclusively 
to  the  President,  and  his  decision  is  conclusive  upon  all  other  persons.5 

When  Service  of  Militia  Commences,  —  The  service  of  the  militia  when  called  out 
by  the  President  does  not  commence  until  their  arrival  at  the  place  of 
rendezvous.6 

Refusal  to  Respond  to  Call  of  President.  —  A  militiaman  who  refuses  to  obey  the 
orders  of  the  President  calling  him  into  the  service  is  not  in  the  service  of  the 
United  States  so  as  to  be  subject  to  the  rules  and  articles  of  war,  but  his 
refusal  is  nevertheless  an  offense  against  the  United  States,  for  which  he  may 
be  tried  bv  a  court-martial  called  under  the  authority  of  the  United  States,7 
or  of  a  state  when  there  is  a  state  statute  so  providing.8 

The  Expenses  of  the  Militia  when  called  into  the  service  of  the  United  States  are 
properly  payable  by  the  federal  government,  and  a  state  which  consents  to 
advance  any  portion  of  these  expenses  is  under  no  legal  or  moral  obligation 
to  pay  more.9 

c.  Naval  Forces  —  (1)  In  General. — The  personnel  of  the  navy  is 
divided  generally  into  commissioned  officers,  noncommissioned  or  warrant 
officers,  petty  officers,  and  seamen  of  various  grades  and  denominations.10 
The  commissioned  officers,  or  line  officers,  of  the  navy  are  divided  into  eleven 
grades  by  statute.11  The  President  is  authorized  to  appoint  for  the  vessels 
in  actual  service  as  many  boatswains,  gunners,  sailmakers,  and  carpenters  as 
he  may  deem  necessary  and  proper,  and  such  persons  are  known  as  warrant 
officers.1*  Officers  not  holding  commissions  or  warrants,  or  who  are  not 
entitled  to  them,  are  petty  officers.13 

1.  Rev.  Stat.  U.  S.,  §  1621.  See  5  Op.  Attv.-  Federal  Court-Martial. —  Martin  v.  Molt,  12 
Gen.  155.  Wheat.  (U.  S.)  19.    This  case  overrules  the 

2.  Const.  U.  S.,  art.  I.,  §  8.  contrary  decisions,  Mills  v.  Martin,  19  Johns. 

3.  President  May  Call  Out  Militia.  —  Rev.  (N.  Y.)  7,  and  Rathbun  v.  Martin,  20 
Slat.  U.  S.,  §  1642.  See  generally  as  to  the  Johns.  (N.  Y.)  343.  See  Rev.  Stat.  U.  S.,  § 
militia  when  in    the  service  of   the  United  1649. 

States,       1642-1661.  8.  Trial  of  Delinquent   Militiaman  by  State 

The  power  of  the  President  to  call  out  the  Court-Martial. —  Houston  v.  Moore,  5  Wheat, 
militia  may  be  exercised  by  his  delegate  as  the  (U.  S.)  1,  (Story,  J.,  and  another  judge  dissent- 
commanding  officer  in  a  military  district.  ing),  affirming  Moore  v.  Houston,  3  S.  &  R. 
Johnson  v.  Duncan,  3  Mart.  (La.)  530,  6  Am.  (Pa.)  169.  Contra,  Meade  v.  Deputy  Marshal, 
Dec.  675.  1  Brock.  (U.  S.)  324. 

4.  Rev.  Stat.  U.  S.,  §  1644;  Article  of  War  9.  Corn.  v.  Pierce,  4  Rand.  (Va.)  432.  See 
64.  See  also  Vanderheyden  v.  Young,  11  also  as  to  the  payment  of  the  militia  when  in 
Johns.  (N.  Y.)  150.  the  service  of  the  United  States,  U.  S.  v.  Wil- 

5.  President  Sole  Judge  of  Exigency.  —  Martin  lard,  1  Paine  (U.  S  )  539. 

v.  Molt,  12  Wheat.  (U.  S.)  19;  Vanderheyden  10.  U.  S.  v.  Fuller,  160  U.  S.  593;  Muse  v.  U. 

v.  Young,  11  Johns.  (N.  Y.)  150;  Druecker  v.  S.,  19  Ct.  CI.  441. 

Salomon,  21  Wis.  621.     See  also  Luther  v.  11.  Rev.  Stat.  U.  S.,  §  1362. 

Borden,  7  How.  (U.  S.)  1.    Compare  Opinion  12.  Warrant   Officers.  —  Rev.  Stat.  U.  S., 

of  Justices.  8  Mass  548.  1405-1407;  U.  S.  v.  Fuller,  160  U.  S.  593; 

6.  Houston  v.  Moore,  5  Wheat.  (U.  S.)  1.  Rush's  Case,  2  Ct.  CI.  168. 

See  also  Rev.  Stat.  U.  S.,  §  1651.  13.  Petty  Officers.  —  Rev.  Stat.  U.  S.,  §  1410; 

7.  Delinquent  Militiaman  May  Be   Tried  by  Muse  v.  U.  S.,  19  Ct.  CI.  441. 
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(2)  Marine  Corps.  —  The  marine  corps  is  a  body  of  troops  enlisted  for 
service  at  naval  stations  and  on  board  men-of-war.1  The  marine  corps  is 
subject  to  the  laws  and  regulations  established  for  the  government  of  the 
navy,  except  when  detached  for  service  with  the  army  by  order  of  the  Presi- 
dent, in  which  case  it  is  subject  to  the  rules  and  articles  of  war  prescribed  for 
the  government  of  the  army.3  The  marine  corps  thus  occupies  a  sort  of 
intermediate  position  between  the  army  and  navy  proper,  but  except  when 
detached  for  service  with  the  army,  in  which  case  it  belongs  to  that  organiza- 
tion, it  constitutes  a  part  of  the  navy.3 

d.  Professors  and  Cadets  of  Military  and  Naval  Academies. 
— -The  professors  and  the  corps  of  cadets  of  the  United  States  military 
academy  at  West  Point  **  are  by  statute  declared  to  be  a  part  of  the  army  of 
the  United  States;5  and  the  professors  and  cadets  of  the  naval  academy  at 
Annapolis  constitute  a  part  of  the  navy.6 

2.  Government — a.  By  President  as  Commander-in-Chief.  —  By  the 
Constitution  the  President  of  the  United  States  is  made  commander-in- 
chief  of  the  army  and  navy  of  the  United  States,  and  of  the  militia  of  the 
several  states  when  called  into  the  actual  service  of  the  United  States.7  As 
such  he  may  make  rules  and  regulations  for  the  government  of  the  army  and 
navy,8  may  dismiss  officers  in  certain  cases,  has  certain  powers  and  duties  in 
respect  to  courts-martial,  and  certain  other  powers  either  under  the  general 
authority  of  his  constitutional  office  or  under  express  statutes.9  In  general, 
the  power  of  command  and  control  exercised  by  the  crown  over  the  British 
army  was  conferred  upon  the  President  by  the  framers  of  the  Constitution, 
subject  only  to  the  two  restrictions,  that  Congress  shall  have  power  to  make 
rules  for  the  government  and  regulation  of  the  land  and  naval  forces,  and 
that  the  appointment  of  officers  shall  be  by  and  with  the  advice  and  consent 
of  the  Senate.10 

b.  By  Secretary  of  War  or  of  the  Navy  —  war  Department  — 
Secretary  of  War.  —  The  executive  military  division  of  the  United  States 
government  is  the  war  department,  under  charge  of  the  secretary  of  war, 

Mates  are  petty  officers.    U.  S.  v.  Fuller,  Where  a  statute  provides  for  a  professorship 

160  U.  S.  593,  affirming  30  Ct.  CI.  108.  at  the  military  academy,  such  professorship 

A  paymaster's  clerk  is  not  a  petty  officer.  cannot  be  abolished  by  executive  order.  16 

Johnson  v.  Sayre,  158  U.  S.  109.  Op.  Atty.-Gen.  17. 

1.  MarineCorps. —  Cent.  Diet.,  word  "Corps."  6.  Professors  and  Cadets  of  Naval  Academy. — 

As  to  the  marine  corps,  see  Rev.  Stat.  U.  S.,  The  naval  academy  is  classified  in  the  Revised 

1596-1623.  Statutes  as  a  part  of  the  navv.    See  Rev.  Stat. 

"2.  Rev.  Stat.  U.  S.,  §  1621.  U.  S.,  §§  1511-152S. 

3.  Marine  Corps  a  Part  of  Navy.  —  1  Op.  Atty.-  See  generally,  as  to  naval  cadets  and  gradu- 
Gen.  380;  19  Op.  Atty.-Gen.  616;  Wilkes  v.  ates,  U.  S.  v.  Redgrave,  116  U.  S.  474,  affirm- 
Dinsman,  7  How.  (U.  S  )  89;  U.  S.  v.  Dunn,  in°  20  Ct.  CI.  226;  U.  S.  v.  Perkins,  116  U.  S. 
120  U.  S.  249;  In  re  Bailey,  2  Sawy.  (U.  S.)  4S3,  affirming  20  Ct.  CI.  43S;  Leopold  v.  U.  S., 
200;  In  re  Doyle,  18  Fed.  Rep.  369;  Reid  v.  iS  Ct.  CI.  546;  Harmon  v.  U.  S.,  23  Ct.  CI. 
U.  S.,  18  Ct.  CI.  625;  Muse  v.  U.  S.,  19  Ct.  CI.  132;  Grambs  v.  U.  S.,  23  Ct.  CI.  420. 

441;  Com.  v.  Gamble,  11  S.  &  R.  (Pa.)  93;  As  to  the  relative  rank  of  graduates  of  the 

Com.  v.  Morris,  1  Phila.  (Pa.)  381.  naval  academy,  see  16  Op.  Atty.-Gen.  296. 

4.  See  generally  as  to  the  military  academy,  7.  President  Commander-in-Chief  of  Army  and 
Rev.  Stat.  U.  S.,       1309-1341.  Navy.  —  Const.  U.  S.,  art.  II.,  §  2. 

5.  West  Point  Cadets  and  Professors.  —  Rev.  The  President,  although  commander-in- 
Stat.  U.  S.,  §  1094.  chief,  does  not  belong  to  the  army  and  is  not 

The   cadets   at   the   West    Point  military  a  militaty  person.    Winthrop,  Military  Law 

academy,  before  as  well  as  after  the  statute  113,  note.     Compare  the  opinion  in  Parker  r. 

expressly  so  providing,  have  always  been  a  Kaughman.  34  Ga.  136. 

patt  of  the  army.    U.  S.  -•.  Morton,  112  U.  S.  8.  See  supra,  this  title.  Source  and  Elements 

1;  U.  S.  v.  Watson,  130  U.  S.  80.  of  American  Military  Law  —  Army  and  Navf 

See  generally,  as  to  the  status  of  cadets  at  Regulations. 

the  military  academy,  1  Op.  Atty.-Gen.  276,  9.  See  generally  under  the  appropriaie  heads 

469;  2  Op.  Atty.-Gen.  251;  7  Op.  Atty.-Gen.  in  this  article. 

323;  16  Op.  Atty.-Gen.  611.  10.  Street  v.  U.  S.,  24  Ct.  CI.  230.    See  gen- 

As  to  professors  at  the  military  academy,  erally  the  title  President  of  the  I'nited 

see  1  Op.  Atty. -Gen. [469;  17  Op.  Atty.-Gen.  359.  States. 
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having  control  of  all  affairs  relating  to  the  general  management  and  admin- 
istration of  the  army,  under  the  supervision  of  the  President  as  com- 
mander-in-chief.1 The  secretary  is  the  regular  constitutional  organ  of  t he- 
President  for  the  administration  of  the  military  establishment;  and  rules  and 
orders  publicly  promulgated  through  him  are  to  be  received  as  the  acts  of  the 
executive,  and  as  such  are  binding  upon  all  within  the  sphere  of  the  latter's 
authority.2  He  is  not,  however,  in  the  military  service,  but  is  a  civil  officer, 
and  is  not  subject  to  the  army  regulations3  or  to  the  statutory  provisions 
relating  to  military  officers.4 

Navy  Department  —  Secretary  of  the  Navy.  ■ —  Corresponding  to  the  war  department 
is  the  navy  department,  having  control  of  the  government  and  administration 
of  the  navy,  and  whose  official  head  is  the  secretary  of  the  navy.5  He  is  the 
organ  through  which  the  President  makes  known  his  will  to  the  navy,  and  the 
orders  issued  by  him  are,  in  contemplation  of  law,  the  orders  of  the  President.0 

3.  Officers  —  a.  In  GENERAL.  —  The  various  officers  of  the  army  7  and 
navy  H  are  prescribed  by  statute. 

b.  Appointment  —  (i)"In  General — Appointing  Power.- — Officers  of  the 
army  and  navy,  like  other  officers  of  the  United  States,  are  appointed  by 
nomination  of  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate.  The  President  has  power  to  fill  all  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the 
end  of  the  next  session."  Officers  may  be  appointed  only  by  the  executive 
in  the  manner  provided  by  the  Constitution,  and  not  by  Act  of  Congress.10 
But  Congress,  by  virtue  of  its  constitutional  authority  to  make  rules  for  the 
government  and  regulation  of  the  army,  may  impose  such  restrictions  and 
limitations  upon  the  appointing  power  as  it  deems  proper,  provided  these  are 
not  incompatible  with  the  exercise  of  the  appointing  power.11    An  appoint- 


1.  Cent.  Diet.,  word  "  Department."  See 
generally,  as  to  the  war  department  and  the 
duties  of  the  secretary  of  war,  Rev.  Stat.  U. 
S.,  §§  214-232. 

2.  U.  S.  v,  Eliason.  16  Pet.  (U.  S.)  291. 

3.  See  U.  S.  v.  Burns,  12  Wall.  (U.  S.)  246. 

4.  14  Op.  Atty.-Gen.  200. 

5.  Navy  Department  —  Secretary  of  the  Navy, 
—  See  generally  Rev.  Stat.  U.  S.,  415-436. 

6.  1  Op.  Atty.-Gen.  380.  See  also  U.  S.  v. 
Tones,  18  How.  (U.  S.)  92,  affirming  2  Hayw. 
&  II.  (D.  C.)  160. 

7.  Rev.  Stat.  U.  S.,  §  1094  ei  sea. 

8.  Rev.  Stat.  U.  S.,  §  1362. 

9.  Appointment  of  Officers.  — ■  Const.  U.  S.,  art. 
II.,  §  2.  See  generally  Coxe's  Case,  3  Op. 
Atty.-Gen.  1S8;  4  Op.  Atty.-Gen.  217;  14  Op. 
Atty.-Gen.  164;  Luettvvitz's  Case.  14  Up.  Atty.- 
Gen.  448;  U.  S.  v.  Mouat,  124  U.  S.  303;  Mc- 
Blair  v.  U.  S  ,  19  Ct.  CI.  528. 

Naval  Surgeon.  —  U.  S.  v.  Moore,  95  U.  S. 
760. 

A  Person  Appointed  to  Act  as  Paymaster  in  a 
Ship  at  Sea,  or  on  a  foreign  station,  under  Rev. 
Stat.  U.  S.,  §S  1381,  T564,  does  not  thereby 
become  an  officer.  Webster  v.  U.  S.,  28  Ct. 
CI.  25. 

Evidence.  —  The  Letter  of  the  Secretary  of  War 
notifying  a  person  that  he  has  been  appointed 
to  an  office  in  the  army  10  rank  as  of  a  certain 
date  is  conclusive  evidence  of  the  fad  that  he 
had  not  been  appointed  or  recognized  as  such 
officer  prior  to  that  date.  State  v.  Cobb,  2 
K an.  27. 

Purchase,  etc.,  of  Commissions  in  the  British 
Army.  —  As  to  the  purchase  of  commissions  in 


63 


the  British  service,  see  Ive  v.  Ash,  Prec.  Ch. 
199,  Colles  267;  Berrisford  v.  Done,  1  Vern. 
98;  Symonds  v.  Gibson,  2  Vern.  308;  Davis  v. 
Edgar,  4  Taunt.  63;  Whitiingham  v.  Bur- 
goyne,  3  Anstr.  900;  Leche  v.  Kilmorey,  T.  & 
R.  207;  Boyd  v.  Bo)  d,  L.  R.  4  Eq.  305 ;  Palmer 
v.  Flower,  L.  R.  13  Eq.  250;  ///  re  Ward,  L. 
R.  7  Ch.  727;  Cator  v.  Drew,  22  W.  R. 
248. 

As  to  the  sale  or  mortgage  of  commissions, 
see  Collver  v.  Fallon,  T.  &  R.  459;  Browne  v. 
Tyler.  14  L.  T.  N.  S.  352;  Glover  v.  Moore,  21 
L.  T.  N.  S.  815;  Calisher  v.  Forbes,  L.  R.  7 
Ch.  109,  25  L.  T.  N.  S.  772;  L'Estrange  v. 
L'Estrange,  13  Beav.  2S1;  Buller  v.  Plunked, 
1  Johns.  &  II.  441;  Lowrie  v.  Bankes,  4  Kay 
&  J.  142;  Graeme  v.  Wroughton,  11  Exch.  146; 
Marsh  v.  Peacocke,  9  Jur.  N.  S.  789;  Somerset 
v.  Cox,  33  Beav.  634;  Suffolk  v.  Cox,  36  L.  J. 
Ch.  591,  16  L.  T.  N.  S.  374;  Yates  v.  Cox,  17 
W.  R.  20;  Boss  v.  Hopkinson,  18  VV.  R.  725; 
Addison  v.  Cox,  L.  R.  8  Ch.  76,  30  L.  T.  N. 
S.  253;  Johnstone  v.  Cox,  16  Ch.  D.  571,  19 
Ch.  D.  17. 

10.  Appointment  May  Be  Executive  Only.  — 

Liietlwitz's  Case,  14  Op.  Ally. -Gen.  448; 
Porter's  Case,  18  Op.  Atty.  Gen.  18;  Wood's 
Case,  15  Ct.  CI.  151. 

Mustering  into  the  service  of  the  United 
States  a  person  elected  an  officer  of  the  militia 
does  not  constitute  him  an  officer  of  the  United 
States,  but  he  can  become  such  officer  only  by- 
executive  appointment.  Slate  v.  Cobb,  2 
Kan.  27. 

11.  14  Op.  Atty.-Gen.  164.  See  also  Porter's 
Case,  18  Op.  Atty.-Gen.  18. 
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ment  by  the  President,  except  during  a  recess  of  the  Senate,  does  not  take 
effect  until  confirmed  by  the  Senate.1  An  army  officer  appointed  by  the 
President  during  a  recess  of  the  Senate,  who  enters  upon  the  duties  of  his 
office  and  continues  to  serve,  holds  his  office  by  legal  appointment  until 
notified  of  his  rejection  by  the  Senate  at  its  next  session.2 

Appointment  Irrevocable  After  Acceptance.  — Where  an  appointment  to  an  office  in 
the  army  has  been  duly  made  and  accepted,  it  cannot  then  be  revoked.3 

Appointments  Not  Retroactive.  —  Officers  are  sometimes,  for  the  purposes  of  rank, 
appointed  and  commissioned  as  of  a  date  earlier  than  the  actual  date  of 
appointment,  but  neither  the  President  alone,  nor  the  President  by  and  with 
the  advice  and  consent  of  the  Senate,  can  give  a  retroactive  effect  to  the 
appointment  of  an  officer,  so  as  to  entitle  him  to  the  emoluments  of  the  office 
prior  to  the  time  of  his  actual  appointment,  except  where  such  a  course  is 
expressly  authorized  by  statute.4  This  may  be  done,  however,  by  authority 
of  Congress.5  Where  a  fictitious  date  in  an  officer's  commission  would  be 
prejudicial  to  other  officers  in  the  same  grade,  it  is  improper  so  to  date  the 
commission,  unless  there  is  clear  authority  of  law  for  so  doing.6 

Reappointment.  —  The  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  may  by  reappointment  and  commission  restore  lost  rank,  including 
seniority,  to  an  officer  of  the  army  and  navy.7  And  where  an  officer's  con- 
nection with  the  service  has  been  severed,  he  can  be  restored  to  his  office  only 
by  a  new  appointment.8 

(2)  What  Constitutes  an  Appointment.  — ■  To  constitute  a  valid  appointment 
to  an  office  in  the  army  or  navy,  there  must  be  a  nomination  by  the  Presi- 
dent, the  advice  and  consent  of  the  Senate  that  the  nominee  should  be 
appointed,  and  an  actual  appointment  in  pursuance  of  such  nomination  and 
such  advice  and  consent,  evidenced  by  a  commission  issued  to  the  appointee.9 

Oath  of  Office — Acceptance.  — Army  and  navy  officers,  before  entering  upon 
the  duties  of  their  offices,  are  required  by  statute  to  take  a  prescribed  oath  of 
office.10  A  person  appointed  from  civil  life  to  the  position  of  an  officer  of  the 
army  on  the  retired  list  is  required  to  take  the  oath  under  this  statute,  and 
his  taking  the  oath  is  a  sufficient  acceptance  of  the  office.11 

Commission.  —  After  a  nomination  by  the  President  has  been  confirmed  by 
the  Senate,  the  appointment  is  perfected  by  the  issue  of  a  commission  by  the 
President.  The  officer's  right  to  his  office  does  not  become  vested  until 
the  President  signs  the  commission.  Until  then  it  is  within  the  President's 
discretionary  power  to  withhold  it.12 

Form  of  Commission.  —  The  commission  of  an  officer  appointed  by  the  Presi- 
dent during  a  recess  of  the  Senate  need  not  be  in  any  particular  form.13  Nor 
need  it  be  sealed  by  the  secretary  of  state.14  And,  indeed,  it  has  been  held 


1.  Bennett  v.  U.  Sr,  19  Ct.  CI.  379. 

2.  Gould  v.  U.  S  ,  19  Ct.  CI.  593. 

3.  Appointment  Not  Revocable  After  Acceptance. 
—  O'Shea  v.  U.  S.,  28  Ct.  CI.  392. 

4.  Appointments  Not  Retroactive.  —  Collins's 
Case,  15  Ct.  CI.  22;  Kilburn's  Case,  15  Ct.  CI, 
41;  Burchard  v.  U.  S.,  19  Ct.  CI.  137;  Young 
v.  U.  S.,  19  Ct.  CI.  145;  Bennett  v.  U.  S.,  19 
Ct.  CI.  379;  Quackenbush  v.  U.  S.,  33  Ct.  CI. 
355. 

When  a  person  is  commissioned  to  take  rank 
at  an  anterior  date,  no  presumption  can  arise 
that  he  actually  entered  upon  and  performed 
the  duties  of  his  rank  from  that  date,  and  be- 
fore he  can  receive  the  pay  of  such  rank  from 
the  date  stated  he  must  show  that  he  was 
actually  performing  the  duties  of  such  rank. 
Holahan  v.  U.  S.,  30  Ct.  CI  115. 

5.  Collins's  Case,  15  Ct.  CI.  22. 


6.  Dyer's  Case,  14  Op.  Atty.  Gen.  191. 

7.  8  Op.  Atty. -Gen.  223. 

A  dismissed  naval  officer  restored  to  the 
service  by  reappointment  from  date  of  dis- 
mission is  not  entitled  to  pay  for  the  period 
between  his  dismissal  and  reappointment.  4 
Op.  Atty.  Gen.  123;  4  Op.  Atty. -Gen.  318;  Du 
Barry's  Case,  4  Op.  Atty. -Gen.  603. 

8.  Sec  infra,  this  section.  Reinstatement. 

9.  Coxe's  Case.  4  Op.  Atty. -Gen.  217. 

10.  Rev.  Stat.  U.  S.,  S  1756. 

11.  Smith's  Case,  19  Op.  Atty. -Gen.  2S3. 

12.  Coxe's  Case,  4  Op.  'Atty.  Gen.  217; 
Eggleston's  Case,  13  Op.  Atty.  Gen.  44. 

13.  letter  from  Secretary  — Recess  of  Senate.  — 
O'Shea  v.  U.  S  ,  2S  Ct.  CI.  30.2. 

14.  Great  Seal  Unnecessary. — Rev.  Stat.  U.  S., 
§  1794,  authorizing  the  secretary  of  state  to 
affix  the  great  seal  to  all  civil  commissions  for 
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that  an  open  and  unequivocal  act  of  appointment  to  a  military  office  is  effec- 
tive and  may  be  shown  without  the  usual  evidence  of  a  commission.1 

c.  Rank  AND  Grade.  —  The  rank  of  officers  of  the  army  and  navy  is 
designated  by  statute.2 

Office  and  Rank  Distinguished.  —  The  office  of  an  army  officer  and  his  rank  are 
not  necessarily  identical.  The  office  has  a  rank  attached  to  it,  expressed  by  its 
title,  when  no  other  rank  is  conferred  on  the  officer;  but  the  office  remaining 
the  same,  the  officer  may  have  a  different  rank  conferred  on  him  as  a  title  of 
distinction,  to  fix  his  relative  position  with  reference  to  other  officers  as  to 
privilege,  precedence,  or  command,  or  to  determine  his  pay.  This  rank  Con- 
gress may  change  at  pleasure,  leaving  the  office  unaffected.3 

When  Rank  Attaches.  — An  officer  takes  rank  in  his  grade  from  the  time  when 
the  law  entitles  him  to  do  so,  and  not  necessarily  from  the  time  when  he  is 
commissioned.4 

Brevet  Rank.  —  The  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  may,  in  time  of  war,  confer  commissions  by  brevet  upon  commis- 
sioned officers  of  the  army  for  distinguished  conduct  and  public  service  in  the 
presence  of  the  enemy.5 

Relative  Rank  of  Naval  Officers.  —  The  power  to  fix  the  relative  rank  of  naval 
officers,  whether  of  the  line  or  civil  or  staff  officers,  is  a  legislative  power,  and 
belongs  to  Congress  and  not  to  the  President  as  executive.® 

d.  Promotion.  —  The  promotion  of  army  officers  is  regulated  by  various 
statutory  provisions.7 

The  Acceptance  of  a  Promotion  by  an  officer  is  not  necessary  to  consummate  his 
appointment  to  a  higher  grade,  but  promotions  in  the  service  may  be  said  to 
be  accepted  generally  by  the  acceptance  of  the  original  appointment.8 

e.  Resignation.  — ■  The  connection  of  an  officer  with  the  army  or  navy 
may  be  severed  by  his  resignation. 

When  It  Takes  Effect.  — The  resignation  takes  effect  upon  its  unconditional 
acceptance  and  notification  thereof,  and  the  resigning  officer  thereupon  ceases 
to  be  an  officer  of  the  United  States.9 

officers,  by  legal  inference  excludes  military  See  also,  as  to  relative  rank.  16  Op.  Atly.- 
commtssions.    O'Shea  v.  U.  S.,  28  Ct.  CI.  392.      Gen.  411;  17  Op.  Atty.-Gen.  56;  Scjiuetze  v. 

1.  Bennett  v.  U.  S.,  19  Ci.  CI.  379.  U.  S.,  24  Ct.  CI.  299. 

2.  Rank  of  Army  and  Navy  Officers.  —  Consult  7.  Promotion  of  Officers.  —  See  Rev.  Stat.  U. 
the  statutes,  and  see  15  Op.  Atty.-Gen.  410.         S.,  g§  1204-120S;  20  U.  S.  Stat,  at  L.  145;  26 

As  to  the  meaning  of  the  terms  "  grade  "      U.  S.  Stat,  at  L.  561;  27  U.  S.  Stat,  at  L.  276; 
and  "  rank"  in  the  statute  relating  to  the      Montgomery  v.  U.  S.,  19  Ct.  CI.  370 
navy,  see  Rutherford  v.  U.  S.,  18  Ct.  CI.  339;         Seniority  of  rank  alone  in  the  military  service 
McClure  v.  U.  S.,  18  Ct.  CI.  347.  gives  no  right  to  promotion ;  physical,  mental, 

3.  Wood  v.  U.  S.,  107  U.  S.  414,  affirming  15  and  moral  illness  are  required.  Steinmetz  v. 
Ci.  CI.  151.  U.  S..  33  Ct.  CI.  404. 

4.  Howell  v.  U.  S.,  25  Ct.  CI.  2S9.  Promotions  in  the  Navy,  —  Rev.  Stat.  U.  S., 

5.  Commissions  by  Brevet.  —  See  Rev.  Stat.  U.  1204,  1458,  1460,  1461,  1493-1497,  1506-150S, 
S.,  §§  1209-1215;  U.  S.  v.  Hunt,  14  Wall.  (U.  1510,  1591.  And  see  generally  Hunt  v.  U.  S., 
S.)  550;  U.  S.  v.  Vinton,  2  Suinn.  (U.  S.)  299.       116  U.  S.  394;  Thompson  v.  U.  S.,  18  Ct.  CI. 

Such  commissions  may  be  conferred  upon      604;  Adamson  v.  U.  S.,  19  Ct.  CI.  623,  Austin 
officers  of  the  marine  corps  in  the  same  cases      v.  U  S.,  20  Ct.  CI.  269;  Davis  v.  U.  S.,  24  Ct. 
and  upon  the  same  conditions  and  in  thesarre      CI.  442;  Jouett  v.  U.  S.,  28  Ct.  CI.  257. 
manner  as  upon  army  officers.    Rev.  Stat.  U.         An  assistant  engineer  in  the  navy,  who  with- 
S.,  §  1604.  out  fault  on  his  part  is  prevented  by  absence 

6.  Relative  Rank  of  Naval  Officers,  —  10  Op.  on  duty  from  being  examined,  takes  rank  from 
Aiiy.-Gen.  413.    See  also  6  Op.  Atty.-Gen.  10.      the  time  when  he  is  entitled  to  promotion. 

But  in  U.  S.  z.  Whitney,  5  Mackey  (D.  C.)      Howell  v.  U.  S.,  25  Ct.  CI.  289. 
370,  it  was  held  that  the  relative  rank  of  naval         The  President,  by  and  with  the  advice  and 
officers  is  a  subject  within  the  control  and  di-      consent  of  the  Senate,  has  power  to  advance  a 
rection  of  the  secretary  of  the  navy,  and  can-      nav:d  officer  not  exceeding  thirty  numbers,  for 
not  be  interfered  with  by  mandamus.    Such      distinguished  conduct  in   battle  or  extraor- 
rank  is  not  a  vested  right  or  a  matter  of  con-      dinary  heroism.    Rev.  Stat.   U.  S.,  §  1506; 
tract,  but  is  subject  to  legislation  by  Congress      13  Op.  Atty.-Gen.  r, 
or  to  the  action  of  the  executive  department        8.  12  Op.  Atty.-Gen.  229. 
within  the  scope  of  their  discretion.  9.  Resignation  of  Officer.  —  19  Op.  Atty.-Gen. 
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A  Subsequent  Revocation  of  His  Acceptance  by  the  President  does  not  restore  the 
officer  to  the  service,  but  he  can  be  reinstated  only  by  a  new  nomination  by 
the  President  and  confirmation  by  the  Senate.1  But  if  the  officer  at  the  time 
of  his  resignation  was  insane,  the  resignation  is  a  nullity  and  is  not  made  valid 
by  its  acceptance,  which  may  be  recalled  and  the  officer  continued  in  the  serv- 
ice without  the  action  of  the  Senate.2  So  also  where  an  officer  writes  a  letter 
to  the  department,  which,  though  not  intended  as  such,  is  considered  and 
accepted  as  a  resignation.3 

Resignation  Not  Operative  until  Acted  on. — An  officer  cannot  put  himself  out  of 
the  military  service  by  merely  tendering  his  resignation.  The  resignation  is 
of  no  effect  until  it  has  been  accepted  and  notice  of  acceptance  given  to  the 
officer.4 

Where  a  Resignation  Has  Been  Tendered  and  Rejected,  it  seems  that  it  cannot  after- 
wards be  accepted,  but  a  new  tender  and  acceptance  become  necessary.5 

Acceptance  of  Another  Commission.  —  The  acceptance  by  an  officer  of  a  commis- 
sion in  another  grade  or  branch  of  the  service  is  tantamount  to  a  resignation 
of  his  former  office.6 

/.  Retirement  —  (i)  In  General.- — The  statutes  provide  for  the  retire- 
ment of  officers  after  a  certain  number  of  years  of  service,  or  after  reaching  a 
certain  age,  or  for  disability.7  Except  where  an  officer  is  retired  by  the  Presi- 
dent upon  his  own  application,  or  for  service  or  age,  he  cannot  be  retired 
without  a  full  and  fair  hearing  before  a#  retiring  board  if  he  demands  it.8 
When  the  President  approves  and  acts  upon  the  report  of  a  retiring  board,  he 
thereby  determines  that  the  officer  has  had  a  full  and  fair  hearing.9  The 
President  has  a  right,  upon  the  report  of  a  retiring  board,  to  retain  an  officer 
in  active  service,  to  retire  him  from  active  service,  or  to  wholly  retire  him. 
But  this  is  not  a  continuing  power,  and  is  exhausted  by  one  exercise.10  After 


350;  Mi  in  mack  v.  U.  S.,  97  U.  S.  426,  affirm- 
in«  10  Ct.  CI.  5S4;  Blake  v.  U.  S.,  103  U.  S. 
227;  Bennett  v.  U.  S.,  19  Ct.  CI.  379. 

A  resignation  by  a  retired  army  officer,  at 
the  time  in  active  service,  in  terms  "  imme- 
diate and  unconditional,"  entirely  severs  his 
connection  with  the  army.  Turnley  v.  U.  S,, 
2;  Ct.  CI.  317. 

Where  an  officer  appoinied  by  the  President 
during  a  recess  of  the  Senate,  after  taking  the 
oath  of  office  and  notifying  the  department  of 
his  acceptance,  is  ordered  to  return  the  letter 
of  appointment  on  the  ground  that  it  was  sent 
prematurely,  his  obeying  the  order  is  not  a 
resignation  of  the  office.  O'Shea  v.  U.  S.,  28 
Ct.  CI.  392. 

1.  See  infra,  this  section.  Reinstatement. 

2.  Resignation  of  Insane  Officer.  — 6  Op.  Attv.- 
Gen,  456;  Kavanagh's  Case,  10  Op.  Atty.-Gen. 
229;  15  Op.  Atty.-Gen.  469. 

Where  an  officer  of  unsound  min  1,  and,  as 
was  claimel,  incapable  of  understanding  the 
nature  of  his  act.  tendered  his  resignation, 
which  was  accepied  by  the  President,  who 
thereupon  appointed  his  successor,  it  was  held 
that  the  resigning  officer  ceased  to  be  an  offi- 
cer in  the  army,  at  least  from  the  time  the  new 
appointment  took  effect.  Blake  <■.  U  S.,  103 
U.  S.  227,  affirming  14  Ct.  CI.  462.  To  the 
same  effect  see  15  Qp.  Atty.-Gen.  469. 

3.  Drane's  Case,  3  Op.  Atty.-Gen.  641. 

4.  Resignation  Effective  Only  When  Accepted 
and  Notice  Given  of  Acceptance.  —  Barger's 
Case,  6  Ct.  CI.  35. 

An  officer's  resignation  takes  effect,  not  at 


the  date  of  the  order  accepting  it,  but  at  the 
date  on  which  he  is  officially  notified  of  such 
order.  Mimmack  v.  U  S.,  97  U.  S.  426; 
Birger's  Case,  6  Ct.  CI.  35. 

See.  as  to  the  British  navy,  Reg.  v.  Cuming, 
19  Q.  B.  D.  13.  See  also,  as  to  military  offi- 
cers in  the  service  of  the  East  India  Company, 
Parker  v.  Clive,  4  Burr.  2419;  Vertue  <■.  Clive, 
4  Burr.  2472. 

5.  Pope's  Case,  18  Op.  Atty.-Gen.  311. 

6.  Greelv's  Case,  16  Op,  Atty.-Gen.  290 

7.  Retirement  of  Cfncers.  —  As  to  rctiremeni 
of  army  officers,  see  Rev.  Stat.  U.  S.,  >;  1243 
et.u-ij.;  18  Stat,  at  L.  512;  22  Stat,  at  L.  119; 
26  Stat,  at  L.  763. 

Congress  has  power  to  retire  an  officer  from 
active  service  and  place  him  on  the  retired  list 
with  a  rank  different  from  thpt  which  ordi- 
narily attaches  to  his  office.  Wood  v.  U.  S., 
107  U.  S.  414,  affirming  15  Ct.  CI.  151. 

As  lo  retirement  of  naval  officers,  see  Rev. 
Stat.  U.  S.,  §  1443  et  seq.;  Brown  v.  U.  S.,  113 
U.  S.  568,  affirming  18  Ct.  CI.  537;  Thompson 
r.  U.  S.,  18  Ct.  CI.  604;  Burchard  v.  U.  S.,  19 
Ct.  CI.  137. 

The  privilege  of  retirement  of  an  officer 
"  with  the  rank  to  which  his  seniority  entitled 
him  to  be  promoted,"  jjiven  by  the  Act  of 
October  1,  1S90,  is  limited  lo  cases  where  the 
officer  failed  in  his  physical  examination  only. 
Steinmetz  v.  U.  S.,  33  Ct.  CI.  404. 

8.  Rev.  Stat.  U.  S.,  §  125^ 

9.  Miller  v.  U.  S  ,  19  Ct.  CI.  338. 

10.  19  Op.  Atty.-Gen.  202;  McBlair  v.  U.  S. 
19  Ct.  CI.  528. 
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approval  by  the  President  of  the  report  of  a  retiring  board  the  case  cannot  be 
reopened.1 

(2)  Status  of  Retired  Officer.  —  The  statutes  providing  for  the  retirement 
of  officers  make  a  distinction  between  officers  retired  from  active  service  and 
those  wholly  retired  from  the  service.  The  names  of  the  latter  class  are 
omitted  from  the  register,2  and  they  are  no  longer  officers  of  the  United 
States.3  Officers  retired  from  active  service,  on  the  other  hand,  arc  still 
officers  of  the  United  States.4  They  are  entitled  to  wear  the  uniform  of  the 
rank  5  on  which  they  were  retired,  continue  to  be  borne  on  the  register,  and 
are  subject  to  the  rules  and  articles  of  war,  and  to  trial  by  general  court-martial 
for  any  breach  thereof.6 

Assignment  to  Duty.  — -Retired  officers  may  be  assigned  to  duty  at  the  soldiers' 
home,  upon  a  selection  by  the  commissioners  of  that  institution,  approved  by 
the  secretary  of  war ;  but  they  are  not  assignable  to  any  other  duty.'  But 
this  does  not  preclude  the  employment  of  a  retired  army  officer  by  the  gov- 
ernment for  services  having  no  connection  with  his  official  duty,  and  he  may 
receive  compensation  for  such  services  notwithstanding  the  provisions  of  the 
statutes  prohibiting  double  pay.8 

Detail  as  College  Professors.  — Any  retired  officer  ma)r,  on  his  own  application, 
be  detailed  to  serve  as  professor  in  any  college  ;  but  while  so  serving  he  shall 
be  allowed  no  additional  compensation.9  The  additional  compensation  here 
contemplated  means  compensation  from  the  United  States,  and  not  from  the 
college.10 

g.  Discharge  or  Dismissal.  — ■  An  officer  of  the  army  or  navy  does  not 
hold  his  position  by  contract,  but  as  a  privilege  revocable  by  the  sovereign 
power  at  will.11  The  discharge  or  dismissal  of  officers  is  regulated  in  the 
United  States  by  statute.18 

Prior  to  the  Act  of  July  13,  1866,  the  President  had  unquestioned  authority  to 

1.  Miller  v.  U.  S.,  19  Ct.  CI.  338;  Burchard  24  Ct.  CI.  264;  Hildebum's  Case,  13  Ct.  CI.  62; 
v.  U.  S.,  19  Ct.  CI.  137.  Byrne  v.  U  S.,  24  Ct.  CI.  251. 

2.  Rev.  Stat.  U.  S.,  §  1252.  Officer  in  Captivity.  —  As  to  the  power  of  the 

3.  0/ilcer  Wholly  Retired  Not  an  Officer  of  the  war  department  to  dismiss  an  officer  while  in 
United  States.  —  In  re  Winthrop,  31  Ct.  CI.  35;  captivity,  see  Jones's  Case,  4  Ct.  CI.  197. 
Digest  Op.  Judge-Advocates  General  433;  19         Cadets.  —  As  to  the  discharge  or  dismissal 
Op.  Atty.-Gen.  202;  Miller  v.  U.  S.,  19  Ct.  CI.  of  cadets  at  the  military  academy  see  Conrad 
338;  McBlair  v.  U.  S.,  19  Ct.  CI.  528.  v.  U.  S.,  32  Ct.  CI.  139.    So  also  at  the  naval 

4.  Retired  Officers  Still  Officers  of  United  States.  academy,  see  15  Op.  Atty.-Gen.  634.  As  lo 
—  Rev.  Stat.  U.  S.,  §  1094;  Franklin  v.  U.  S.,  the  discharge  of  cadet-engineers  by  ihe  secre- 
29  Ct.  CI.  6;  Runlcle  v.  U.  S.,  19  Ct.  CI.  396,  tary  of  the  navy,  see  U.  S.  v.  Redgrave  116 
122  (J.  S.  543;  Tyler's  Motion,  18  Ct.  CI.  25,  U.  S.  474,  affirming  20  Ct.  CI.  226;  U.  S.  v. 
105  U.  S.  244;  In  re  Winthrop,  31  Ct.  CI.  35,  Perkins,  116  U.  S.  483,  affirming  20  Ct.  CI. 
^disapproving  People  v.  Duane,  121  N.  Y.  367 J ;  438;  Leopold  v.  U.  S.,  18  Ct.  CI.  546;  Harmon 
State  v.  De  Gress,  53  Tex.  387;  Hill  v.  Terri-  v.  U.  S.,  23  Ct.  CI,  132,  406;  Crygier  v.  U.  S., 
tory,  2  Wash.  Ter.  147.  25  Ct.  CI.  268;  Winchell  v.  U.  S.,  28  Ct.  CI. 

5.  Remey  v.  U.  S  ,  33  Ct.  CI.  218.  30;  Act  of  August  5,  18S2  (22  U.  S.  Stat,  at  L. 

6.  Rev.  Stat.  U.  S.,  §  1256.  285). 

7.  Rev.  Stat.  U.  S.,  §  1259.  Absence  from  Duty  Without  Leave  —  Desertion. 
As  to  the   employment  of  retired  officers  — See  Rev.  Stat.  U.  S.,  §  1229.    This  section 

at  soldiers'    homes,  see  20  Op.  Atty.-Gen.  is  a  combination  of  portions  of  two  separate 

350.  acts,  one    passed    July  15,  1870,  the  other 

8.  Meigs  v.  U.  S.,  19  Ct.  CI.  497;  Yates  passed  July  13,  1866,  and  provides  that"  no 
U.  S.,  25  Ct.  CI.  296.  officer  in  the  military  or  naval  service  shall  in 

9.  Rev.  Stat.  U.  S.,  §  1260.  time  of  peace  be  dismissed  from  service  ex- 

10.  20  Op.  Attv.-Gen.  687.  cept  upon  and  in  pursuance  of  the  sentence  of 

11.  Tenure  of  Military  Office.  —Crenshaw  v.  U.  a  court-martial  to  that  effect,  or  in  commnta- 
S.,  134  U.  S.  99;  Street  v.  U.  S.,  24  Ct.  CI.  230;  tion  thereof."  Under  this  act  the  President 
In  re  Tufnell,  3  Ch.  D.  164.  See  also  Grant  may  drop  from  the  rolls  of  the  army  for 
v.  Secretary  of  State,  2  C   P.  D.  445.  desertion  any  officer  who  is  absent  from  his 

12.  Reduction  of  Army  under  Act  of  July  15,  duty  three  months  without  leave.  Jurisdic- 
1870,  S8  11,  12  (16  U.  S.  Stat  at  L.  318).  See  tion  to  find  the  fact  of  desertion  is  vested  in 
Sherburne's  Case,  16  Ci.  CI.  491;  Duryea's  the  President  alone,  and  his  decision  is  not 
Case,  17  Ct.  CI.  24;  Slreet  v.  U.  S.,  24  Ct.  CI.  subject  to  review.  See  Newton  v.  U.  S.,  18 
230,  affirmed  133  U.  S.  299;  Carrick  v.  U.  S.,  Ct.  CI.  435. 
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dismiss  from  the  service  an  officer  of  the  army  or  navy.1 

■By  the  Provisions  of  This  Act,  incorporated  into  the  ninety-ninth  article  of  war, 
no  officer  may  be  dismissed  in  time  of  peace  except  in  pursuance  or  commuta- 
tion of  a  sentence  of  a  court-martial.2  This  act  does  not  withdraw  from  the 
President  the  power,  with  the  advice  and  consent  of  the  Senate,  to  supersede 
an  officer  in  the  military  or  naval  service  by  the  appointment  of  some  one  in 
his  place.3  Nor  does  the  act  have  any  effect  upon  the  power  of  Congress  to 
reduce  the  army,  by  appropriate  legislation,  in  respect  to  either  the  officers 
or  enlisted  men.  It  simply  places  a  limitation  on  the  personal  power  of  the 
President  as  commander-in-chief,  in  time  of  peace,  to  dismiss  an  officer  from 
the  service.4 

Written  Application  for  Trial.  —  It  is  provided  that  when  any  officer  dismissed 
by  order  of  the  President  makes  written  application  for  trial,  setting  forth 
under  oath  that  he  has  been  wrongfully  dismissed,  the  President  shall  con- 
vene a  court-martial  for  the  trial  of  such  officer,  and  if  a  court-martial  is  not 
so  convened  within  six  months,  or  if  such  court,  being  convened,  does  not 
award  a  punishment  of  dismissal  or  death,  the  order  of  dismissal  by  the  Presi- 
dent shall  be  void.5 

Acquiescence  in  Order  of  Dismissal.  —  An  officer  seeking  the  benefit  of  this  pro- 
vision must  make  his  application  within  a  reasonable  time  after  dismissal,  or 
his  acquiescence  in  his  dismissal  will  be  presumed.0  An  officer  on  the  active 
list  who  acquiesces  for  a  long  time  in  the  action  of  the  secretary  of  war,  acting 
for  the  President,  in  dismissing  him,  and  who  renders  no  service  during  such 
time,  will  be  deemed  to  have  abandoned  the  office.7  But  this  rule  does  not 
apply  to  officers  on  the  retired  list.8 

When  Discharge  Takes  Effect.  —  The  discharge  of  an  army  officer  does  not  take 
effect  so  as  to  relieve  the  government  from  its  obligations  until  the  officer  is 
notified  of  the  fact  and  actually  discharged  from  the  service.9 

Naval  Officers  Holding  Temporary  Appointments.  — -  Officers  appointed  by  the  secre- 
tary of  the  navy  for  temporary  service  are  neither  commissioned  nor  warrant 
officers,  and  may  be  dismissed  from  the  service  by  the  secretary  of  the  navy 
at  pleasure.10 

//.  Reinstatement.  —  Where  the  connection  of  an  officer  with  the  serv- 
ice has  been  severed  by  his  resignation,  discharge,  or  dismissal,  he  can  be 
reinstated  only  by  a  new  appointment  made  by  and  with  the  advice  and  consent 
of  the  Senate.1 1    The  mere  revocation  of  the  acceptance  of  his  resignation  18 

1.  Former  Power  of  Dismissal  of  President. —  the  Constitution  to  Congress  to  make  rules 
McElrath  v.  U.  S.,  ioa  U.  S.  426:  Blake  v.  U.  for  the  government  and  regulation  of  the  land 
S.,  103  U.  S.  227;  U.  S.  v.  Corson,  114  U.  S.  and  naval  forces.  12  Op.  Atty.-Gen.  4.  The 
619,  reversing  17  Ct.  CI.  344;  4  Op.  Atty.-Gen.  section  is  prospective  only.  16  Op.  Alty.-Gen. 
r;  8  Op.  Atty.-Gen.  223;  Du  Barry's  Case,  4  599. 

Op.  Atty.-Gen  603.  6.  Newton  v.  U.  S  .  18  Ct.  CI.  435. 

2.  14  U.  S.  Stat,  at  L.  92;  Rev.  Stat.  U.  S.,  7.  Ide  v.  U.  S.,  25  Ct.  CI.  401;  Armstrong  v. 
§  1229.  U.  S.,  26  Ct.  CI.  387. 

Officer  Appointed  and  Commissioned  by  President  8.  Fletcher  v.  U.  S.,  26  Ct.  CI.  541. 

During  Recess  of  Senate.  —  O'Shea  v.  U.  S.,  28  9.  Gould  v,  U.  S..  19  Ct.  CI.  593. 

Ct.  CI.  392.  10.  15  Op.  Atty.-Gen.  560. 

This  Act  Went  into  Operation  throughout  the  11.  Officer  May  Ee  Reinstated  Only  by  New  Ap- 

United  States  August  20.  1866,  at  which  time  pointment.  —  4  Op.  Atty.-Gen.  306;  Mini  mack 

the  war  was  declared  ended.    McElrath  r.  U.  v.  U.  S.,  97  U.  S.  426,  affirming  10  Ct.  CI.  584, 

S.,  102  U.  S.  426,  affirming  12  Ct.  CI.  201;  U.  12  Op.  Atty.-Gen.  555;  Blake  v.  U.  S.,  103  U. 

S.  u.  Corson,  114  U.  S.  619.  S.  227,  reversing  14  Ct.  CI   462;  U.  S.  v.  Cor- 

3.  Power  of  President  to  Supersede  Officer  with  son,  114  U.  S.  619,  reversing  17  Ct.  CI.  344; 
Advice  and  Consent  of  Senate.  —  Blake  v.  U.  S.,  and  cases  cited  in  the  notes  immediately  fol- 
103  U.  S.  227;  Keyes  v.  U.  S.,  109  U.  S.  336;  lowing. 

Mullan  v.  U.  S.,  140  U.  S.  240.  12.  Officer  Not  Reinstated  by  Revocation  of  Ac- 

4.  Street  v.  U.  S.,  133  U.  S.  299,  affirming  24  oeptance  of  Resignation.  —  Mimmack  v.  U.  S., 
Ct.  CI.  230.  97  U.  S.  426;  Bennett  r.  U.  S.,  19  Ct.  CI.  379- 

5.  Rev.  Stat.  U.  S.,  §  1230.  This  section  is  So  also  in  the  case  of  naval  cadets.  19  Op. 
constitutional,  and  within  the  power  given  by  Alty.-Gen.  350. 
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or  of  the  order  terminating  his  connection  with  the  service  cannot  have 
this  effect.1 

Reinstatement  by  President  under  Special  Act  of  Congress.  —  Congress  may  authorize 
the  President  to  reinstate  an  officer  of  the  army  without  the  advice  and  con- 
sent of  the  Senate,  as  has  been  done  in  a  number  of  cases,  and  a  reinstatement 
under  such  authority  by  the  President  alone  is  valid.8  And  where  the  Presi- 
dent so  reinstates  an  officer  by  an  order  to  that  effect,  the  officer  acquires  a 
vested  right  to  the  office.-* 

Grade  of  Reappointed  Regimental  Officer.  —  Where  an  officer  ina  regiment  has 
resigned,  or  is  lawfully  dismissed  from  the  service,  and  his  connection  with 
the  army  has  thus  ended,  he  cannot  afterwards  be  legally  restored  by 
reappointment  to  his  former  grade  and  position  if  he  would  thereby  be  made 
to  outrank  other  officers  already  holding  commissions  in  the  regiment,  unless 
this  is  specially  authorized  by  Congress.  Such  reappointment  is  precluded  by 
the  army  regulations,  which  require,  as  a  general  rule,  all  vacancies  in  the 
regimental  offices  to  be  filled  by  promotion  according  to  seniority.4 

4.  Pay  and  Allowances  —  a.  In  General  — Army  officers.  —  The  pay  and 
allowances  of  officers  and  enlisted  men  of  the  army  are  prescribed  by  statute.5 
The  regulation  of  the  compensation  of  army  officers  belongs  to  the  legislative 
department  of  the  government,  and  it  is  not  in  the  power  of  the  executive 
department  or  any  branch  thereof  to  reduce  the  pay  of  such  officers.6 


1.  Revocation  of  Order  of  Dismissal  Not  a  Rein- 
statement. --  rg  Op.  Atty.-Gen.  203;  17  Op. 
Atty.-Gen.  67;  U.  S.  v.  Corson,  114  U,  S.  619, 
reversing  17  Ct.  CI.  344.;  Millar  v.  U.  S.,  19  Ct. 
CI.  338;  Montgomery  v.  U.  S.,  19  Ct.  CI.  370; 
Palen  v.  U.  S.,  19  Ct.  CI.  389;  Vanderslice  v. 
U.  S.,  19  Ct.  CI.  480;  McBlair  p.  U.  S.,  19  Ct. 
CI.  528.  Compare  an  early  case  in  Court  of 
Claims,  Montgomery's  Case,  5  Ct.  CI.  93. 

Officer  Dismissed  by  Sentence  of  Court-martial. 
—  The  Act  of  July  20,  186S  (Rev.  Stat.  U.  S., 
§  1228),  providing  that  no  officer  of  the  army 
who  has  been  .or  may  be  dismissed  from  the 
service  by  the  sentence  of  a  general  court- 
martial,  formally  approved  by  the  proper  re- 
viewing authority,  shall  ever  be  restored  10 
the  military  service,  except  by  a  reappoint- 
ment confirmed  by  the  Senate,  was  merely 
declaratory  of  the  pre-existing  law.  See  early 
cases  of  naval  couris-m artial,  4  Op.  Atty.- 
Gen.  274;  7  Op.  Atty.-Gen.  98. 

2.  Collins's  Case,  r+Ct.  CI.  568,  15  Ct.  CI.  22. 
8.  Collins's  Case,  15  Ct.  CI.  22. 

4.  14  Op.  Atty.-Gen.  499. 

5.  Pay  and  Allowances  of  Army  Officers  —  Gen- 
erally. —  Rev.  Slat.  U.  S.,  §  1261  et  seq. 

See  as  to  the  pay  and  allowances  of  the 
marine  band,  U.  S.  v.  Bond,  121  U.  S.  301, 
affirming  21  Ct.  CI.  457;  Campagna  v.  U.  S., 
26  Ct.  CI.  316;  Keppler  v.  U.  S.,  27  Ct.  CI. 
482;  Jaegle  v.  U.  S.,  28  Ct.  CI.  133;  of  military 
bands,  Patyschke  v.  U.S.  31  Ct.  CI.  384;  of 
paymasters,  16  Op.  Atty.-Gen.  38:  of  ordnance 
storekeeper  acting  as  assistant  commissary, 
Grealish  v.  U.  S.,  20  Ct.  CI.  486;  of  regimental 
quartermaster  also  acting  as  com  missary,  Mor- 
rison's Case,  13  Ct.  CI.  555,  affirmed  96  U.  S. 
232;  of  provost  marshal  under  the  Act  of 
March  3,  1865,  Kirker  v.  U.  S.,  21  Ct.  CI.  220; 
of  an  officer  mustered  out  of  the  volunteer 
service  under  the  Act  of  July  13,  1866,  U.  S. 
v.  Merrill,  9  Wall.  (U.  S.)  614. 

Mounted  Officers.  —  As  to  mounted  pay  and 
forage  of  officers  whose  duty  requires  them  to 


be  mounted,  see  Matter  of  Harrold,  23  Ct.  CI. 
295;  Eskridge  v.  U.  S.,  30  Ct.  CI.  290. 

Officers  mounted  on  captured  war  ponies 
are  not  entitled  to  the  pay  of  cavalry  officers. 
Forbes's  Case,  17  Ct.  CI.  132;  Carter  v.  U.  S., 
22  Ct.  CI.  73. 

Brevet  Officers.  —  It  is  provided  that "  brevets 
conferred  upon  commissioned  officers  shall  not 
entitle  them  to  any  increase  of  pay."  Rev. 
Stat.  U.  S.,  §  1264.  '  See  Pope  v.  U.  S.,  19  Ct. 
CI.  693.  As  to  the  pay  of  brevets  prior  to  this 
act,  see  U.  S.  v.  Freeman,  3  How.  (U.  S.)  565, 

1  Woodb.  &  M.  (U.  S.)  45;  U.  S.  v.  Hunt,  14 
Wall.  (U.  S.)  550,  reversing  6  Ct.  CI.  8;  U.  S. 
v.  Vinton,  2  Sumn.  (U.  S.)  299. 

As  to  Pay  of  Supernumeraries  mustered  out 
under  the  Act  of  July  15  1870,  see  Hildeburn's 
Case,  13  Ct.  CI.  62. 

Navy  Agenta.  —  Asjto  the  pay  and  allowances 
of  navy  agents,  see  Browne  v.  U.  S.,  1  Curt. 
(U.  S.)  15;  Armstrong  v.  U.  S.,  Giip.  (U.  S.) 
399;  U.  S.  v.  Jarvis,  2  Ware  (U.  S.)  278;  U.  S. 
7'.  White,  Taney  (U.  S.)  152;  U.  S.  v.  Wendell, 

2  Cliff.  (U.  S.)  340. 
A  Balance  of  Pay  Due  to  a  Deceased  Military 

Officer  becomes  on  his  death  a  part  of  his  per- 
sonal estate,  and  may  be  set  off  upon  an  in- 
debtedness due  from  him  to  the  government. 
Mumford  v.  U.  S.,  31  Ct.  CI.  210. 

Revolutionary  Officers.  —  As  to  the  pay  of  offi- 
cers of  the  Revolutionary  army  in  certain 
cases,  see  Williams  v.  U.  S.,  137  U.  S.  113, 
affirming  22  Ct.  CI.  116;  Baird  v.  U.  S.,  Dev. 
Ct.  CI."  88;  Davis  v.  U.  S.,  10  Ct.  CI.  285; 
Taylor's  Case,  13  Ct.  CI.  395,  affirmed  14  Ct. 
CI.  590;  Broadus's  Case,  16  Ct.  CI.  415; 
Roane  v.  Innes,  Wythe  (Va.)  62,  4  Call  (Va.) 
379;  Markham  v.  Com.,  1  Leigh  (Va.)  516; 
Coin.  v.  Lilly,  I  Leigh  (Va.)  525;  Com.  v. 
Marston,  9  Leigh  (Va.)  36;  Tatum  v.  Com,,  9 
Leigh  (Va.)  56;  Slaughter  v,  Com.,  2  Gratt. 
(Va.)  391;  Com.  v.  Peyton,  2  Gratt.  (Va.)  393; 
Com.  v.  Yates,  9  Gratt.  (Va.)  693. 

6.  U.  S.  v.  Williamson,  23  Wall.  (U.  SO411. 
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Naval  Officers.  —  As  in  the  case  of  army  officers,  the  pay  of  naval  officers  is 
prescribed  by  statute.  The  amount  of  pay  varies  according  to  whether  the 
officer  is  at  sea,  on  shore  duty,  or  on  leave  or  waiting  orders,  the  highest  pay 
being  for  sea  service.1  It  is  provided  by  statute  that  no  service  shall  be 
regarded  as  sea  service  except  such  as  is  performed  at  sea,  under  the  orders  of 
a  department  and  in  vessels  employed  by  authority  of  law.8  It  is  not  neces- 
sary, in  order  to  come  within  the  requirements  of  this  statute,  that  the  serv- 
ices should  be  rendered  on  the  high  seas.  It  is  sufficient  that  the  services  arc 
performed  under  the  orders  of  the  navy  department,  in  a  vessel  employed  by 
authority  of  law  in  active  service,  in  bays,  inlets  roadsteads,  or  other  aims  of 
the  sea,  under  the  general  restrictions,  regulations,  and  requirements  incident 
or  peculiar  to  service  on  the  high  sea.  Thus  regular  service  on  receiving  or 
training  ships,  and  the  like,  is  sea  service. :i  But  where  an  officer  is  regularly 
employed  on  shore  duty,  a  mere  temporary  service  on  board  ship  does  not 
entitle  him  to  sea  pay.4  The  secretary  of  the  navy  has  no  power,  by  ordeis, 
regulations,  or  instructions,  to  declare  a  particular  service  shore  service,  when 
in  fact  it  constitutes  sea  service  as  defined  by  the  statute.5  The  burden  of 
proof  rests  on  an  officer  seeking  sea  pay  to  show  that  the  service  rendered  by 
him  was  sea  service.6 

Officer  Holding  Two  Offices.  —  Where  an  officer  of  the  army  or  navy  holds  two 
offices  which  are  compatible,  he  may  draw  the  salaries  of  both  cffices.7  But 
where  the  offices  are  incompatible,  he  is  entitled  to  only  one  salary,  which 
may  be  the  larger  of  the  two.8 

Set-off  in  Favor  of  United  states.  — The  United  States  may  set  off  agairjst  the 
claim  of  an  officer  for  pay  and  emoluments  any  debts  of  the  efficer  to  the 
United  States.9  And  since  the  statute  of  limitations  does  not  run  against  the 
government,  lapse  of  time  does  not  preclude  the  United  States  from  setting  up 
such  a  claim;  as,  for  example,  from  charging  an  officer  with  an  overpayment 
made  to  him  contrary  to  law.10 

stoppage  of  Pay. —  By  statute  and  the  army  regulations  the  secretary  of  war 
is  given  discretionary  power  to  order  a  stoppage  of  pay  of  officers  indebted  to 
the  United  States.11 

b.  Officers  Absent  from  Duty  or  on  Waiting  Orders.  —  The 
statute  regulates  the  matter  of  the  pay  of  officers  when  absent  on  account  of 
sickness  or  wounds,  or  on  waiting  orders,  or  when  absent  with  leave  for  other 


In  England  the  king  may  at  any  time  stop 
the  half  pay  of  an  army  officer.  Macdonald 
v.  Steele,  Peake  N.  P.  (ed.  1795)  175- 

1.  Pay  of  Naval  Officers.  —  See  Rev.  Stat.  U. 
S.,  §  1556  et  seq.  And  see  generally  U.  S.  v. 
Moore,  95  U.  S.  760;  Thornley  v.  U.  S.,  18  Ct. 
CI.  in;  Adamson  v.  U.  S.,  19  Ct.  CI.  623; 
Howell  v.  U.  S.,  25  Ct.  CI.  288;  Bocjk  v.  U.  S., 
31  Ct.  CI.  272. 

The  judge-advocate  general  of  the  navy  is 
entitled  to  the  pay  and  allowances  of  a  captain 
on  shore  dutv.    Lemly  v.  U.  S.,  28  Ct.  CI.  468. 

2.  Rev.  Stat.  U.  S.,  £  1571- 

3.  Service  at  Sea  Defined.  —  U.  S.  v.  Symonds, 
120  U.  S.  46,  affirming  21  Ct.  CI.  148;  U.  S.  v. 
Bishop,  120  U.  S.  51,  affirming  21  Ct.  CI.  215; 
U.  S.  v.  Strong,  125  U.  S.  656,  affirming  23  Ct. 
CI.  10;  McRitchie  v.  U.  S.,  23  Ct.  CI.  23; 
Corwine  v.  U.  S.,  24  Ct.  CI.  104;  Frarv  v.  U. 
S.,  24  Ct.  CI.  114;  Aulick  v.  U.  S.,  27  Ct.  CI. 
109;  Barnette  U.  S.,  30  Ct.  CI.  197;  Pierce 
v.  U.  S.,  33  Ct.  CI.  294. 

4.  Carpenter  v.  U.  S.,  15  Ct.  CI.  247;  Schoon- 
maker  v.  U.  S.,  19  Ct.  CI.  170;  Corwine  v.  U. 
S.,  24  Ct.  CI.  104. 


5.  U.  S.  v.  Symonds,  120  U.  S.  46. 

6.  Corwine  v.  U.  S.,  24  Ct.  CI.  104. 

7.  15  Op.  Auy.-Gen.  306;  Collins's  Case,  15 
Ct.  CI.  22. 

8.  Badeau  v.  U.  S.,  130  U.  S.  439;  Webster 
v.  U.  S.,  28  Ct.  CI.  25;  Winchell  v.  U.  S.,  28 
Ct.  CI.  30. 

9.  Set-off  in  Favor  of  United  States.  —  Graiiot 

v.  U.  S.,  15  Pet.  (U.  S.)  336;  McElraih  v.  U. 
S.,  102  LJ.  S.  426;  U.  S.  v.  Burchard,  125  U.  S. 
176;  U.  S.  v.  Stahl,  151  U.  S.  366. 

One  Year's  Pay  Advanced  to  an  Officer  on  Being 
Mustered  Out  cannot  be  required  to  be  refunded 
on  the  reappointment  of  the  officer  two  years 
later.  Humphrey's  Case,  14  Op.  Atty.-Gen. 
230. 

10.  Crowell  v.  U.  S..  22  Ct.  CI  69. 

11.  Stoppage  of  Pay.— Rev.  Stat.  U.S., §1766; 
Matter  of  Billings,  23  Ct.  CI.  166. 

The  power  given  to  the  secretary  of  war  to 
order  a  stoppage  of  pay  against  a  delinquent 
officer  is  exclusive  and  discretionary,  but  is 
not  to  be  asserted  against  an  officer  acting 
under  an  order  which  he  was  bound  to  obey. 
Matter  of  Smith,  24  Ct.  CI.  209. 
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causes,  or  when  absent  without  leave.1  Under  this  statute,  the  pay  of  an 
officer  absent  without  leave  is  not  absolutely  forfeited,  but  the  absence  may 
be  excused  as  unavoidable.2  If  payment  be  erroneously  made  to  an  officer 
who  has  forfeited  his  pay  under  the  last  clause  of  this  statute,  it  may  be 
recovered  back  or  charged  against  him  by  the  government.3 

Officer  Suspended  from  Duty.  —  Where  a  court-martial  suspends  an  officer  from 
command,  it  may  also  suspend  his  pay  and  emoluments  for  the  same  time, 
according  to  the  nature  of  his  offense.'4  But  unless  it  is  so  ordered  a  mere 
suspension  from  duty  does  not  involve  a  suspension  of  pay  also.5 

Officer  Charged  with  Military  Offense.  —  An  officer  or  soldier  charged  with  a  mili- 
tary offense  does  not  on  this  account  necessarily  forfeit  the  right  to  his  pay.6. 

A  Deserter  is  not  entitled  to  pay;  and  it  is  not  necessary,  in  order  to  work  a 
forfeiture  of  pay,  that  a  court-martial  should  find  the  fact  of  desertion,  but 
this  is  sufficiently  shown  by  the  company's  muster  rolls.7 

c.  Retired  Officers.  — Army  officers  retired  from  active  service  receive 
seventy-five  per  cent,  of  the. pay  of  the  rank  upon  which  they  are  retired.** 
Officers  wholly  retired  from  the  service  are  entitled  to  receive,  upon  their 
retirement,  one  year's  pay  and  allowances  of  the  highest  rank  held  by  them 
at  the  time  of  their  retirement.9  The  provisions  for  the  pay  of  retired  naval 
officers  are  in  general  similar  to  the  provisions  for  the  army.10  The  pay  and 
rank  of  retired  officers  are  wholly  within  the  control  of  Congress,  and  Congress 
may  at  any  time  change  either  rank  or  pay  by  reduction  or  otherwise.11 

d.  De  Facto  Officers.  —  A  person  who  is  neither  an  officer  de  jure  nor 
de  facto,  and  who  has  rendered  no  service,  is  not  entitled  to  compensation  from 
the  government,  and  when  money  is  illegally  paid  to  such  person  as  an  officer 
the  amount  so  paid  may  be  recovered  back  or  charged  against  the  person 
receiving  it.12  But  where  an  officer  de  facto,  though  not  de  jure,  renders  serv- 


1,  Compensation  of  Officer  Absent  from  Duty.  — 
Rev.  Stai.  U.  S.,  §  1265.  See  Andrews's  Case, 
15  Ct.  CI.  264;  Dodge  v.  U.  S.,  33  Ct.  CI.  28. 

By  the  Act.  of  July  29,  1S76  (ig  U.  S.  Stat,  at 
L.  102,  c.  239),  provision  is  made  for  sixty 
days'  leave  of  absence  on  full  pay  if  takenonly 
once  in  two  years,  three  months  if  taken  only 
once  in  three  years,  or  four  months  if  taken 
only  once  in  four  years. 

Under  the  statute  of  March  3,  1863,  it  was 
held  that  an  officer  ordered  to  proceed  to 'a 
particular  place,  although  at  his  own  request 
and  to  his  own  home,  and  "  await  orders,"  is 
not  "  absent  from  duty  with  leave  "  in  the 
sense  of  the  st  atute,  and  is  entitled  to  full  pay. 
U.  S.  v.  Williamson,  23  Wall.  (U.  S.)  411, 
affirming  10  Ct.  CI.  50. 

Eight  to  Fuel  and  Quarters.  —  As  to  the  right 
of  officers  unassigned  or  awaiting  orders  to 
fuel  and  quarters  or  commutation  therefor, 
see  U.  S.  v.  Phisterer,  94  U.  S.  219;  U.  S.  v. 
Lippitt,  100  U.  S.  663;  Chilson's  Case,  11  Ct. 
CI.  691;  Crosby's  Case,  13  Ct.  CI.  no. 

Pay  While  in  Captivity.  —  As  to  the  pay  of 
officers  while  in  captivity,  see  Jones's  Case,  4 
Ct.  CI.  197;  Phelps's  Case,  4  Ct.  CI.  209; 
Holahan  v.  U.  S.,  30  Ct.  CI.  115;  Act  February 
13,  1887  (24  U.  S.  Stat,  at  L.  377).  See  also  as 
to  this  statute  Parkhurst  v.  U.  S..  29  Ct.  CI. 
390. 

Naval  Officers.  —  As  to  the  pay  of  naval  off) 
cers  .while  on  leave  of  absence  or  on  waiting 
orders,  see  Rush's  Case,  2  Ct.  CI.  167;  Sel fridge 
v.  U.  S.,  28  Ct.  CI.  440. 

2.  Matter  of  Smith,  23  Ct.  CI.  452. 

20  C.  of  L. — 41 


3.  Crowell  v.  U.  S.,  22  Ct.  CI.  69. 

4.  Rev.  Stat.  U.  S..  §  1342,  art.  101;  Swaim 
v.  U.  S.,  165  U.  S.  553,  affirming  28  Ct.  CI.  173. 

5.  Suspended  Officer  Not  Necessarily  Deprived  of 
Pay.  —  Voorhees's  Case,  6  Op.  Atty.-Gen.  200; 
Conrad  v.  U.  S.,  32  Ct.  CI.  139.  See  also 
Sullivan  v.  U.  S.,  32  Ct.  CI.  402. 

6.  Dodge  v.  U.  S.,  33  Ct.  CI.  28.  See  also 
Sullivan  v.  U.  S.,  32  Ct.  CI.  402. 

7.  Dodge  v.  U.  S.,  33  Ct.  CI.  28. 

8.  Rev.  Stat.  U.  S.,  §  1274. 

9.  Rev.  Stat.  U.  S.,  §  1275. 

10.  Pay  of  Eetired  Naval  Officers.— See  16  Op. 
Atty.-Gen.  22;  Rev.  Stat.  U.  S.,  1453,  1454, 
1588,  1592-1595;  Brown  v.  U.  S.,  113  U.  S. 
568;  Potts  v.  U.  S.,  125  U.  S.  173;  U.  S.  v. 
Burchard,  125  U.  S.  176,  reversing  19  Ct.  CI. 
137;  Roget  v.  U.  S.,  148  U.  S.  167,  affirming 
24  Ct.  CI.  165;  Magaw's  Case,  16  Ct.  CI.  3; 
Thornley  v.  U.  S.,  18  Ct.  CI.  in,  affirmed  113 
U.  S.  310;  Rutherford  v.  U.  S.,  18  Ct.  CI.  339; 
McClure  v.  U.  S  ,  18  Ct.  CI.  347;  Bradbury  v. 
U.  S.,  20  Ct.  CI.  187. 

The  one  year's  pay  of  a  naval  officer  retired 
under  Rev.  Stat.  U.  S.,  §  1454,  is  waiting- 
orders  pay.    Hotchkin  v.  U.  S.,  24  Ct.  CI.  18. 

11.  Wood  v.  U.  S.,  107  U.  S.  414. 

12.  Mc  El  rath  v.  U.  S  ,  102  U.  S.  426,  affirm, 
ing  12  Ct.  CI.  201;  Miller  v.  U.  S.,  19  Ct.  CI. 
338;  Montgomery  v.  U.  S.,  19  Ct.  CI.  370; 
Bennett  v.  U.  S.,  iq  Ct.  CI.  379. 

A  Soldier  Illegally  Enlisted  and  who  obtains 
his  discharge  on  that  ground,  and  who  renders 
no  service,  cannot  claim  pay.  Grimley  v.  V. 
S.,  32  Ct.  CI.  285. 
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ice  and  receives  pay  therefor  in  good  faith,  the  money  paid  cannot  be  recov- 
ered back.1 

e.  Reinstated  Officers.  —  It  has  been  held  that  where  an  officer  has 
been  dismissed  from  the  service  without  cause,  and  is  subsequently  reinstated, 
he  having  continued  to  perform  the  duties  of  his  office  in  the  interim,  he  is 
entitled  to  pay  during  such  period.2  In  general,  the  right  of  a  reinstated 
officer  to  pay  for  the  interval  between  his  dismissal  and  reinstatement  will 
depend  upon  the  terms  of  the  Acts  of  Congress  authorizing  such  reinstate- 
ment.3 

/.  SERVICE'OR  LONGEVITY  Pay  —  Army  Officers.  —  It  is  provided  by  statute 
that  "  there  shall  be  allowed  and  paid  to  each  commissioned  officer  below 
the  rank  of  brigadier-general,  including  chaplains  and  others  having  assimilated 
rank  or  pay,  ten  per  cent,  of  their  current  yearly  pay  for  each  term  of  five  years  of 
service,"  4  the  total  amount  so  paid  not  to  exceed  forty  per  cent,  on  the  yearly 
pay  of  the  grade  as  provided  by  law.5 

Retired  Officers.  — An  officer  retired  from  active  service  is  still  in  the  military 
service  so  as  to  be  entitled  to  increased  pay  under  the  statute.6  But  where 
a  retired  officer  is  already  receiving  the  maximum  pay  authorized  by  law  to 
his  rank,  he  cannot  claim  additional  pay  on  the  ground  of  long  service.7 

Naval  Officers. — -The  pay  of  naval  officers  is  graduated  according  to  the 
length  of  their  service.8  By  the  Act  of  March  3.  1883,  it  was  provided  that 
all  officers  of  the  navy  shall  be  credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  regular  or  volunteer  army  or  navy,  or 
both,  and  shall  receive  all  the  benefits  of  such  actual  service  in  all  respects  in 
the  same  manner  as  if  all  of  such  service  had  been  continuous  and  in  the  reg- 
ular navy  in  the  lowest  grade  having  graduated  pay  held  by  such  officer  since 
last  entering'  the  service.9 


1.  De  Facto  Officer  May  Retain  Pay  Received  for 
Services.  —  Badeau  v.  U.  S.,  r 30  U.  S.  439; 
Miller  v.  U.  S.,  19  Ct.  CI.  338;  Montgomery  v. 
U.  S.,  19  Ct.  CI.  370;  Binnett  v.  U.  S.,  19  Ct. 
CI.  379;  Palen  v.  U.  S.,  19  Ct.  CI.  389;  Runkle 
v.  U.  S.,  19  Ct.  CI.  396. 

Officer  Serving  Without  Being  Mustered  In.  — 
U.  S.  v.  Henry,  17  Wall.  (U.  S.)  405,  affirming 
6  Ci.  CI.. 162. 

Volunteers  Not  Mustered  In.  —  North  v.  U.  S., 
21  Ct.  CI.  15.  See  also  Myers  v.  U.  S.,  20 
Ct  CI.  284;  Cartlidge  v.  U.  S.,  24  Ct.  CI. 
155. 

2.  Pay  of  Reinstated  Officer.  —  Smith's  Case, 
2  Ct.  CI.  206;  Winter's  Case,  3  Ct.  CI.  136; 
Reynolds's  Case,  3  Ct.  CI.  197;  Barnes's  Case, 
4  Ct.  CI.  216.. 

But  if  the  Office  Is  Filled  by  the  Appointment  of 
Another  thereto,  who  receives  the  pay  of  such 
officer,  the  dismissed  officer  subsequently 
reinstated  is  not  entitled  to  the  ad  interim  pay. 
Montgomery's  Case,  5  Ct.  CI.  93.  See  also 
Montgomery  v.  U.  S.,  19  Ct.  CI.  370. 

3.  See  Kilburn's  Case,  15  Ct.  CI.  41;  Van- 
derslice  v.  U.  5.,  19  Ct.  CI.  480. 

4.  Longevity  Pay.  —  Rev.  Stat.  U.  S.,  §  1262. 
See  also  21  U.  S.  Stat,  at  L.  346;  22  U.  S. 
Stat,  at  L.  118. 

A  Post  Chaplain  employed  by  officers  com- 
posing a  council  of  administration  is  entitled 
to  longevity  pay  under  this  section.  U.  S.  v. 
La  Tourrette,  151  U.  S.  572,  affirming  26  Ct. 
CI.  296. 

"  Current  Yearly  Pay  "  Defined.  —  See  U.  S.  7. 
Tyler,  105  U.  S.  246. 

5.  Rev,  Stat.  U,  S.,  §  1263. 


6.  U.  S.  v.  Tyler,  105  U.  S.  244,  affirming  16 
Ct.  CI.  223. 

7.  Pay  Limited  to  Maximum  Amount  Authorized 
by  Congress.  —  Roberts's  Case,  10  Ct.  CI.  283. 
See  also  Marshall  v.  U.  S.,  124  U.  S.  391,  131 
U.  S.  391. 

8.  Rev.  Stat.  U.  S..  §  1556.  See  Thornley 
v.  U.  S.,  18  Ct.  CI.  ill,  affirmed  in  113  U.  S. 
310;  U.  S.  v.  Alger,  151  U.  S.  362. 

9.  Longevity  Pay  of  Naval  Officers  under  Act  of 
1883. —  22  U.  S.  Stat,  at  L.  287,  c.  391;  473,  c. 
97;  Rev.  Stat.  U.  S.,  Supp.  (1S74-91),  c.  97. 

As  to  construction  of  this  act,  see  U.  S.  v. 
Rockwell.  120  U.  S.  60,  affirming  21  Ct.  CI. 
332;  U.  S.  v.  Mullan,  123  U.  S.  186.  affirming 

23  Ct.  CI.  488;  U.  S.  v.  Allen,  123  U.  S.  345, 
reversing  22  Ct.  CI.  300;  U.  S  v.  Foster,  128 
U.  S.  435,  reversing  23  Ct.  CI.  90;  Barton  v.  U. 
S.,  129  U.  S.  249,  affirming  23  Ct.  CI.  376;  U. 
S.  v.  Green,  138  U.  S.  293,  reversing  25  Ct.  CI. 
300;  Roget  v.  U.  S.,  148  U  S.  167,  affirming 

24  Ct.  CI.  165;  U.  S.  v.  Alger,  151  U.  S.  362; 
lordan  v.  U.  S.,  19  Ct.  CI.  621;  Hawkins  v.  U. 
S.,  19  Ct.  CI.  611;  Howell  v.  U.  S.,25Ct.  CI.  288. 

This  act  does  not  apply  to  officers  who  died 
before  it  was  passed.  Rich  v.  U.  S.,  33  Ci. 
CI.  191. 

A  Paymaster's  Clerk  appointed  by  a  naval 
paymaster  with  the  approval  of  the  secretary 
of  the  navy  is  an  officer  of  the  navy  within  the 
meaning  of  the  Act  of  March  3,  1883,  relating 
to  longevity  pay.  U.  S.  v.  Hendee.  124  U.  S. 
309. 

A  Civil  Engineer  in  the  naval  service  is  en- 
titled to  longevity  pay  under  this  act.  Brown 
v.  U.  S.,  32  Ct.  CI.  379. 
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Officer  Transferred  to  Higher  Office  in  Different  Branch  of  Service.  —  Where  a  naval 
officer,  in  accordance  with  the  practice  of  the  navy  department,  on  being 
transferred  to  a  higher  office  in  a  different,  branch  of  the  service,  resigns  his 
office  the  day  before  his  appointment  to  the  higher  office,  his  service  is 
regarded  as  continuous,  and  lie  is  entitled  to  longevity  pay  only  as  of  the 
lowest  grade  having  graduated  pay  held  by  him  since  he  originally  entered 
the  service.1 

Retired  Naval  Officers  arc  not  entitled  to  longevity  pay,  under  the  statutes,  for 
the  time  during  which  they  are  on  the  retired  list.2 

g.  EXTRA-DUTY  Pay  —  Officers.  —  In  general,  officers  of  the  United  States 
are  not  permitted  to  receive  compensation  for  extra  services  in  addition  to 
their  salaries  as  fixed  by  law,  unless  this  is  expressly  authorized  by  law  .3 
Extra  compensation  has  been  in  some  cases  authorized  in  both  the  army  and 
the  navy.'1  Extra  pay  will  not  be  allowed  to  an  army  or  navy  officer  for 
services  rendered  in  the  line  of  his  regular  duties,  though  not  of  ordinary 
occurrence.5  So,  also,  if  an  officer  voluntarily  renders  extra  service  without 
demand  for  extra  compensation,  and  upon  the  implied  condition  that  he  will 
not  charge  for  it,  he  cannot  claim  extra  compensation.6 

Soldiers  detailed  for  employment  in  the  construction  of  permanent  military 
works,  public  roads,  or  other  constant  labor  of  not  less  than  ten  days'  duration, 
privates  as  artificers  or  laborers,  and  noncommissioned  officers  as  overseers, 
are  allowed  a  prescribed  sum  per  day  in  addition  to  their  regular  pay  as 
compensation  for  such  labor.7 


1.  U.  S.  v.  Alger,  151  U.  S.  362,  152  U.  S. 
384;  U..S.  :/.  Stahl,  151  U.  S.  366,  152  U.  S. 
384.;  U.  S.  v.  Rockwell,  120  U.  S.  60,  affirming 
21  Ct.  CI.  332. 

2.  Retired  Naval  Officers.  —  Thornley  v.  U. 
S  ,  113  U.  S.  310,  affirming  iS  Ct.  CI.  Ill; 
Brown  v.  U.  S.,  113  U.  S.  568,  affirming  18  Ct. 
CI.  537;  Roget  v.  U.  S.,  148  U.  S.  167,  affirm, 
ing  24.  Ct.  CI.  165;  Rutherford  v.  U.  S.,  18  Ct. 
CI.  339;  McClure  v.  U.  S.,  18  Ct.  CI.  347. 

Computation  of  Period  of  Service  —  Officer  En- 
title! to  Credit  for  Time  of  Actual  Service.  —  Ben- 
rmi  v.  U.  S.,  19  Cl.  CI.  379;  Palen  v.  U  S.,  19 
Cl.  Cl.  389;  Gould  v.  U.  S.,  19  Ct.  Cl.  593. 

Service  as  Cadet  to  Be  Counted.  —  U.  S.  v. 
Morton,  112  U.  S.  1,  affirming  19  Ct.  Cl.  200; 
U.  S.  v.  Baker,  125  U.  S.  646,  affirming  23  Ct. 
Cl.  181;  U.  S.  v.  Cook,  128  U.  S.  254;  U.  S.  v. 
Watson,  130  U.  S.  80;  U.  S.  v.  Alger,  151  U. 
S.  362.    But  see  Babbitt's  Case,  16  Ct.  Cl.  202. 

Service  in  Marine  Corps  to  Be  Counted.  —  U.  S. 
v.  Dunn,  120  U.  S.  249,  affirming  21  Ct.  Cl.  20. 

Commission  Antedated  —  Computation  from  Sign- 
ing by  President.  —  Young  v.  U.  S.,  19  Ct.  Cl. 
145- 

Prior  Civil  Service  Not  Counted.  —  Thus  a  con- 
tract surgeon  in  the  army  is  not  an  officer 
within  the  meaning  of  the  naval  appropriation 
bill  of  March  3,  1883,  and  upon  being  ap- 
pointed assistant  surgeon  in  the  navy,  his  term 
of  prior  civil  service  should  not  be  counted  in 
computing  his  longevity  pay.  Byrnes  v.  U. 
S.,  26  Ct.  Cl.  302. 

Time  in  Another  Branch  of  Service  Counted.  — 
Muse  v.  J.  S.,  ig  Ct.  Cl.  441. 

Constructive  Service  Not  Counted.  —  Laws  v. 
U.  S.,  27  Ct.  Cl.  69. 

3.  Rev.  Stai.  U.  S.,  1763-1765. 

4.  Extra-duty  Pay  for  Officers. —  See  cfener- 
ally  as  to  extra  compensation  of  annv  offi- 
cers, Gratiot  v.  0.  S.,  15  Pet.  (U.  S.)  336;  Minis 
V.  U.  S.,  15  Pet.  (U,  S.)  423;  U.  S,  v,  Eliason, 


16  Pet.  (U.  S.)  291;  U.  S.  v.  Morrison,  96  U. 
S.  232,  affirming  13  Ct.  Cl.  I;  U.  S.  v.  Lee,  I 
Hay<v.  &  H.  (D.  C.)  208;  Grealish  v.  U.  S.,  20 
Ct.  Cl.  486. 

As  to  extra  compensation  for  extra  services 
rendered  by  naval  officers,  see  U.  S.  v.  Phil- 
brick,  120  U.  S.  52;  U.  'S.  v.  Freeman,  I 
VVoodb.  &  M.  (U.  S.)  45;  U.  S.  v.  Buchanan, 
Crabbe  (U.  S.)  563,  8  How.  (U.  S.)  83:  Goode 
v.  U.  S.,  25  Ct.  Cl.  261;  Webster  v.  U.  S.,  28 
Ct.  Cl.  25. 

A  Usage  in  the  Navy  allowing  extra  compen- 
sation, to  be  binding,  must  be  uniform  and 
applicable  to  all  officers  of  the  same  grade 
under  similar  circumstances.  U.  S.  v.  Bu- 
chanan, Crabbe  (U.  S.)  563. 

Officers,  etc.,  Serving  in  Mexican  War.  —  As  to 
the  extra  pay  allowed  such  officers,  see  U.  S. 
v.  North,  112  U.  S.  510;  Donnan's  Case,  15  Ct. 
Cl.  382;  Emory  v.  U.  S.,  19  Ct.  Cl.  254;  Semple 
v.  U.  S.,  24  Ct.  Cl.  422. 

Disbursing  Officers.  —  As  to  the  right  of  army 
officers  lo  extra  compensation  for  services  as 
disbursing  officers,  see  U.  S.  v.  Ripley,  7  Pet. 
(U.  S.)  18;  U.  S.  v.  Fillebrown,  7  Pet.  (U.  S.) 
28;  Gratiot  v.  U.  S.,  15  Pet.  (U.  S.)  336,  4  How. 
(U.  S.)8o;  Minis  v.  U.  S.,  15  Pet.  (U.  S.)  423; 
U.  S.  v.  Eliason,  16  Pet.  (U.  S.)  291;  Randall's 
Case,  8  Ct.  Cl.  539. 

See  also,  in  the  case  of  disbursements  by 
naval  officers,  U.  S.  v.  Buchanan,  S  How.  (LT. 
S.)  83;  U.  S.  v.  Fitzgerald,  4  Cranch  (C.  C.) 
203;  Browne  v.  U.  S.,  1  Curt.  (U.  S.)  15;  Golds- 
borough  v.  U.  S.,  Taney  (U.  S.)  80;  U.  S.  v. 
White,  Taney  (U.  S.)  152. 

5.  Services  in  Line  of  Duty.  —  Gratiot  v.  U.  S., 
15  Pel.  (U.  S.)  336;  U.  S.  v.  Buchanan,  8 
How.  (U.  S.)  83. 

6.  Goode  v.  U.  S.,  25  Ct.  Cl.  261. 
1.  Extra  Pay  of  Soldiers.  —  Rev.  Stat.  U.  S., 

§  1287. 

Claimants  for  such  extra  pay  must  have 
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h.  Assignment  of  Unearned  Pay.  —  On  grounds  of  public  policy  it  is 
held  that  the  unearned  pay  of  an  army  or  navy  officer  is  not  assignable.1  It 
is  provided  by  statute  that  no  assignment  of  pay  by  a  noncommissioned 
officer  or  private  previous  to  his  discharge  shall  be  valid.2 

i.  ALLOWANCES  —  (i)  In  General.  —  Besides  their  regular  pay  in  money, 
officers  and  enlisted  men  receive  as  a  part  of  their  compensation  certain  allow- 
ances, such  as  fuel,  quarters,  forage,  or  mileage  for  officers,  and  clothing  and 
rations  for  the  enlisted  men,  and  the  like.3  The  term  "  allowances  "  embraces 
everything  that  may  be  recovered  from  the  government  by  a  soldier  in  con- 
sideration of  his  enlistment  and  services,  except  his  stipulated  monthly  pay. 
It  includes  bounty.* 

(2)  Mileage.  — -  From  time  to  time  statutes  have  been  passed  allowing  mile- 
age to  army  officers  traveling  under  orders,  the  maximum  sum  to  be  allowed 
such  officers  being,  under  the  present  act,  four  cents  per  mile,  the  distance  to 
be  computed  over  the  shortest  usually  traveled  routes.5  Similar  allowances 
are  made  to  naval  officers.  In  general,  to  be  entitled  to  mileage  a  naval 
officer  must  be  traveling  on  the  public  business,  and  by  the  most  direct  usually 
traveled  route.6 


performed  service  of  not  less  than  ten  days' 
duration.    U.  S.  v.  Wade,  75  Fed.  Rep.  261. 

Members  of  the  Signal  Corps,  being  noncom- 
missioned officers  and  not  employed  on  extra 
duly  as  overseers,  cannot  claim  exira-duty 
pay  under  this  section.    18  Op.  Atly.-Gen.  201. 

Schoolmaster.  —  The  section  does  not  extend 
to  one  who  performs  the  duties  of  a  school, 
master  and  who  receives  extra  pay  from  his 
pupils.    Fugilt  v.  U.  S.,  28  Ct.  CI.  253. 

1.  See  the  tille  Assignments,  vol.  2,  p.  1033; 
U.  S.  v.  Phillips,  5  App.  Cas.  (D.  C.)  385. 

2.  Rev.  Stat.  U.  S.,  §  1291. 

3.  Allowances.  —  Consult  generally  the  statu- 
tory provisions. 

As  to  allowances  under  the  Act  of  March 
16,  1802,  see  Parker  v.  U.  S.,  1  Pet.  (U.  S.)  293. 

As  to  allowances  in  the  navy,  see  U.  S.  v. 
Philbrick,  120  U.  S.  52,  affirming  21  Ct.  CI. 
511;  Allen  v.  U.  S  .  22  Ct.  CI.  300. 

Rations.  —  As  to  rations  of  army  officers, 
see  Parker  v.  U.  S.,  1  Pet.  (U.  S.)  293;  U.  S. 
v.  Freeman,  3  How.  (U.  S.)  556,  1  VVoodb.  & 
M.  (U.  S.)  45;  U.  S.  v.  Fuller,  160  U.  S.  593. 

As  to  rations  in  the  navy,  see  Reid  v.  U.  S., 
18  Ct.  CI.  625;  Lemly  v.  U.  S.,  28  Ct.  CI.  468; 
Baxter  v.  U.  S.,  32  Ct.  CI.  75. 

As  to  rations  of  persons  attached  to  the 
"  ordinary  of  a  navy  yard,"  under  Rev.  Stat. 
U.  S.,  §  1579,  see  Button  v.  U.  S.,  20  Ct.  CI. 
423;  Herbert  v.  U.  S.,  21  Ct.  CI.  53. 

As  to  rations  in  the  marine  corps,  see  Reid 
v.  U.  S.,  18  Ct.  CI.  625. 

Fuel  and  Quarters.  —  As  to  the  right  of  army 
officers  to  fuel  and  quarters,  or  comm  utaiion 
therefor,  see  1  Op.  Atty.-Gen.  475;  U.  S.  z: 
Phisterer,  94  U.  S.  219;  U.  S.  v.  Lippitt,  100 
U.  S.  663,  14  Ct.  CI.  148;  Whittlesey's  Case,  5 
Ct.  CI.  99;  Brough's  Case,  8  Ct.  CI.  206;  Long's 
Case,  8  Ct.  CI.  39?;  Chilson's  Case,  11  Ct.  CI. 
691;  Crosby's  Case,  13  Ct.  CI.  110. 

Servants.  —  As  to  allowances  for  servants, 
see  13  Op.  Atty.-Gen.  417;  Jones's  Case,  4  Ct. 
CI.  197;  U.  S.  -j.  Gilmore,  8  Wall.  (U.  S.)  330. 

Freedmen's  Bureau.  —  As  to  allowances  of 
officers  mustered  out  of  the  army  and  retained 
in  the  service  of  the  Freedmen's  Bureau  under 
the  Act  of  July  6,  1868,  see  Whittlesey's  Case, 
5  Ct.  CI.  99;  Brough's  Case,  8  Ct.  CI.  206. 
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4.  U.  S.  v.  Landers,  92  U.  S.  77. 

The  Term  "  Allowances  "  in  the  Acts  of  Febru- 
ary 14,  1885,  and  September  30,  1890,  provid- 
ing for  the  retirement  of  enlisted  men  on 
three-fourths  pay  and  allowances,  does  not  in- 
clude commutation  for  fuel  and  quarters. 
Lander  v.  U.  S..  30  Ct.  CI.  311. 

6.  Mileage — Army  Officers.  —  Rev.  Stat.  U. 
S.,  §,1273;  Rev.  Stat.  U.  S  ,  Supp.  (1874-91), 
c.  423;  Rev.  Stat.  U.  S.,  Supp.  (1892-97),  c. 
168;  28  U.  S.  Stat,  at  L.  654,  657;  29  U.  S. 
Stat,  at  L.  60,  63,  609,  612.  See  generally  13 
Op.  Atly.-Gen.  526;  15  Op.  Atty.-Gen.  496;  10 
Op.  Any. -Gen.  559;  U.  S.  v.  Phisteier,  94  U. 
S.  219;  Greer's  Case,  3  Ct.  CI.  182;  Price's 
Case,  4  Ct.  CI.  164;  Erdman's  Case,  13  Ct.  CI. 
249;  Barr's  Case,  14  Ct.  CI.  272;  Andrews's 
Case,  15  Ct.  CI.  264;  Sherburne's  Case,  16  Ct. 
CI.  491;  Romeyn  v.  U.  S.,  20  Ct.  CI.  373; 
Matter  of  Billings,  23  Ct.  CI.  166. 

An  Officer  Provisionally  Appointed  by  the  War 
Department,  1  he  appointment  being  in  terms 
subject  to  the  action  of  an  examining  board, 
is  not  in  military  service,  even  though  as- 
signed to  military  duty,  so  as  to  entitle  him  to 
mileage  when  discharged  on  being  rejected 
by  the  board.    Greer's  Case,  3  Ct.  CI.  182. 

6.  Mileage  —  Naval  Officers.  —  Rev.  Siai.  U. 
S.,  §  1566;  19  U.  S.  Stat,  at  L.  65;  22  U.  S. 
Stat,  at  L.  286;  U.  S.  v.  Temple,  105  U.  S.  97, 
affirming  14  Ct.  CI.  377;  U.  S.  v.  Graham,  no 
U.  S.  219,  affirming  18  Ct.  CI.  83;  U.  S.  v.  Mc- 
Donald, 128  U.  S.  471;  U.  S.  v.  Hutchins,  151 
U.  S.  542;  Barker  v.  U.  S.,  19  Ct.  CI.  28S; 
Perrimond  v.  U.  S.,  19  Ct.  CI.  509;  Allderdice 
v.  U.  S.,  19  Ct.  CI.  511;  Du  Bose  v.  U.  S.,  19 
Ct.  CI.  514;  Hannum  v.  U.  S.,  19  Ct.  CI.  516; 
Pendleton  v.  U.  S.,  21  Ct  CI.  5;  Crosbv  v. 
U.  S.,  22  Ct.  CI.  131;  Hutchins  v.  U  S',  27 
Ct.  CI.  137;  Selfridge  v.  U.  S.,  28  Ct.  CI.  440; 
Sieele  v.  U.  S  .  30  Ct.  CI.  7. 

A  Paymaster's  Clerk,  appointed  by  a  naval 
paymaster  with  the  approval  cf  the  secretary 
of  the  navy,  is  not  a  naval  officer  within  the 
meaning  of  the  Act  of  June  30,  1S76,  allowing 
mileage  to  officers  of  the  navy.  U.  S.  v. 
Monat,  124  U.  S.  303. 

Nor  is  a  mate  an  officer  within  such  act. 
Baxter  u.  V.  S.,  32  Ct.  CI.  75. 
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Persons  Discharged  from  Service. — Officers'  and  soldiers  2  discharge  J  from  the 
service,  except  by  way  of  punishment  for  an  offense,  are  allowed  transporta- 
tion and  subsistence  from  the  place  of  discharge  to  the  place  of  residence  at 
the  time  of  appointment,  or  of  original  muster  into  the  service,  in  the  case  of 
officers,  and  to  the  place  of  enlistment,  enrolment,  or  muster,  in  the  case 
of  soldiers. 

VIII.  Military  Courts  —  1.  Courts-Martial  —  a.  Definition  and  Nature. 
—  The  most  important  of  the  military  tribunals  is  the  court-martial. 

Definition.  —  A  court-martial  is  a  court  composed  of  officers  of  the  army  or 
navy  organized  for  the  trial  of  persons  in  the  military  or  naval  service  for 
offenses  against  the  law  of  the  particular  service  to  which  the  offender 
belongs.3  The  law  as  to  army  and  navy  courts-martial  is  substantially  the 
same. 

Courts-Martial  Not  a  Part  of  Federal  Judicial  System.  — •  Courts-martial,  while  resem- 
bling the  civil  courts  in  some  respects,  are  yet  entirely  distinct  in  their  nature 
from  the  civil  tribunals.  The  power  vested  in  the  military  courts  is  not  a 
part  of  the  judicial  power  of  the  United  States  within  the  meaning  of  the 
Constitution,  and  such  courts  are  not  included  in  the  judicial  department  of 
the  government.4 

Temporary  Court  of  Special  Jurisdiction. — -  A  court-martial  further  differs  from  a 
civil  court  in  its  temporary  and  special  character.  It  is  called  into  existence 
for  a  special  purpose  and  to  perform  a  particular  duty,  and  when  the  object  of 
its  creation  has  been  accomplished  the  court  is  dissolved.5 

Court-Martial  Not  Exclusively  a  War  Court.  — A  court-martial  is  not  limited  in  its 
jurisdiction  to  times  of  war,  but  such  courts  may  be  called  for  the  trial  of  per- 
sons subject  to  military  jurisdiction  at  any  time,  whether  in  peace  or  war.6 

b.  Constitutional  Authority  for  Courts-Martial. —Although  no 
express  provision  is  made  by  the  Federal  Constitution  for  courts-martial,  the 
various  provisions  of  that  instrument  in  respect  to  the  government  and  regu- 
lation of  the  land  and  naval  forces,  by  implication  at  least,  authorize  Congress 
to  provide  by  statute  for  the  administration  of  military  justice  through  the 
agency  of  the  usual  military  tribunals  known  to  civilized  nations.7 

The  Fifth  Amendment  to  the  Constitution  provides  that  "  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger."  The  bst  clause  of  this  provision,  "  when  in  actual  service,"  etc., 
applies  to  tliR  militia  only,  and  Congress  miy  provide  for  the  trial  of  persons 
belonging  to  the  land  or  naval  forces  by  court-martial,  without  presentment 
or  indictment  of  a  grand  jury,  in  times  of  peace  as  well  as  times  of  war  or 
public  danger.8    Again,  Congress,  as  part  of  its  constitutional  power  to  make 


1.  Rev.  Stat.  U.  S.,  §  1289. 

2.  Rev.  Stat.  U.  S.,  §  1290.  The  provision 
of  this  section  relating  to  a  discharge  by  way 
of  punishment  contemplates  a  discharge  by 
the  judgment  of  a  court-martial  or  other  mili- 
tary authority  for  a  specific  offense,  and  not  a 
discharge  for  unfitness  for  service  and  general 
bad  characler;  and  a  member  of  the  marine 
corps  discharged  by  order  of  the  secretary  of 
the  navy  for  this  re  1  son  may  claim  transporta- 
tion under  this  section.  U.  S.  v.  Kingsley, 
138  U.  S.  87. 

3.  Court-Martial  Defined.  —  See  Cent.  Diet.; 
People  v.  Van  Allen,  55  N.  Y.  31:. 

4.  Courts-Martial  Not  a  Part  of  Federal  Judicial 
System.  —  Dynes  v.  Hoover,  20  How.  (U.  S.) 
79:  Kurtz  v.  Moffitt  115  U.  S.  487. 

5.  Court  of  Special  and  Limited  Jurisdiction.  — 


Wise  v.  Withers,  3  Ctanch  (U.  S.)  331;  Runkle 
v.  U.  S.,  122  U.  S.  543;  Brooks  v.  Adams,  n 
Pick.  (Mass.)  442;  Brooks  v.  Davis,  17  Pick. 
(Mass.)  148;  Brooks  v.  Daniels,  22  Pick. 
(Mass.)  498;  Mills  v.  Martin,  19  Johns.  (N.  Y.) 
7;  Matter  of  Wright,  (County  Ct.)  34  How. 
Pr.  (N.  Y.)  207. 

6.  Not  Limited  to  Time  of  War.  —  Johnson  v. 
Sayte,  158  U.  S.  109;  U.  S.  v.  MacKenzie,  1 
N.  Y.  Leg.  Obs.  371.  See  also  Martin  v.  Mott, 
12  Wheat  (U.  S.)  19. 

As  to  the  Origin  of  courls-martial,  see  6 
Encyc.  Brit.  517. 

As  to  courts  of  chivalry,  see  Cent.  Diet.;  3 
Black.  Com.  68,  103;  4  Black.  Com.  267. 

7.  Dynes  v.  Hoover,  20  How.  (U.  S  )  65. 

8.  Construction  of  the  Fifth  Amendment.  — 
Ex  p.  Milligan,  4  Wall.  (U.  S.)  2;  In  re  Bogart, 
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rules  for  the  government  of  the  army  and  navy,  has  power  to  provide  for  trial 
and  punishment  by  a  court-martial  without  a  jury,  and  this  power  is  not 
abridged  by  the  fifth  or  any  other  amendment  to  the  Constitution.1 

A  state  statute  providing  for  state  courts-martial  has  been  held  constitutional.* 

c.  Several  Kinds  of  Courts-Martial  — (i)  Federal  Courts -Martial. 
—  There  are  five  kinds  of  courts-martial  authorized  by  the  Acts  of  Con- 
gress; namely,  the  general  court-martial,  the  regimental  coutt-martial,  the 
garrison  court-martial,  the  field  officer's  court,  and  the  summary  court.  The 
most  important  of  these  is  the  general  court-martial,  and  to  it  the  greater 
portion  of  the  present  discussion  will  be  devoted,  the  inferior  courts-martial 
being  briefly  considered  together. 

(2)  State  Courts-Martial.  — Besides  the  courts-martial  organized  under 
federal  authority,  the  statutes  of  the  various  states  provide  for  courts-martial 
for  the  trial  of  members  of  the  militia.  These  courts,  in  respect  to  their 
constitution,  government,  and  procedure,  are  similar  to  those  of  the  regular 
army.3 

d.  Appointment  of  Court  —  (1)  By  President.  —  The  President  of  the 
United  States,  as  commander-in-chief  of  the  army  under  the  Constitution, 
has  a  general  discretionary  power  to  order  a  court-martial  for  the  army.4 
This  power  is  also  conferred  upon  him  in  special  cases  by  statute.5 

(2)  By  Other  Officers.  —  The  Seventy-second  Article  of  War  provides  that  any 
general  officer  commanding  an  army,  a  territorial  division,  or  a  department,  or 
a  colonel  commanding  a  separate  department,  may  appoint  general  courts- 
martial  whenever  necessary.  But  when  any  such  commander  is  the  accuser 
or  prosecutor  of  any  officer  under  his  command,  the  court  shall  be  appointed 
by  the  President;  and  its  proceedings  and  sentence  shall  be  sent  directly  to 
the  secretary  of  war,  by  whom  they  shall  be  laid  before  the  President  for  his 
approval  or  orders  in  the  case.6 

By  the  Seventy-third  Article  it  is  provided  that  in  time  of  war  the  commander 
of  a  division  or  of  a  separate  brigade  of  troops  shall  be  competent  to  appoint 
a  general  court-martial.  But  when  such  commander  is  the  accuser  or  prose- 
cutor of  any  person  under  his  command,  the  court  shall  be  appointed  by  the 
next  higher  commander.7 

The  Superintendent  of  the  Military  Academy  is  given  power  by  statute  to  convene 
general  courts-martial  for  the  trial  of  cadets.8 

2  Savvy.  (U.  S.)  396;  Ex  p.  Mason,  105  U.  S.  chttsetts  Act  of  1809,  see  Brooks  v.  Davis,  17 
696;  Johnson  v.  Sayre,  158  U.  S.  109;  U.  S.  v.      Pick.  (Mass.)  148. 

MacKenzie,  1  N.  Y.  Leg.  Obs.  371.  A  Court-Martial  for  the  Trial  of  Delinquent 

1.  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2  (opinion  Militiamen  failing  to  attend  the  place  of  ren- 
of  Chase,  C.  J.);  In  re  Bogart,  2  Sawy.  (U.  S.)  dezvous  agreeably  to  the  ordet  of  the  governor, 
396.  founded  upon  the  President's  requisition,  can- 

2.  People  v.  Daniell,  50  N.  Y.  274.  not  be  organized  by  the  sole  authority  of  the 

3.  Consult  the  state  statutes.  governor   without   an    act   of  the  assembly 

4.  President's  Power. —  Runkle  v.  U.  S.,  122  authorizing  it.  Moore  v.  Houston,  3  S.  &  R. 
U.S.  543,  affirming  19  Ct.  C!.  396;  Swaim  v.  (Pa.)  169;  Duffield  v.  Smith,  3  S.  &  R.  (Pa.)  590. 
U.  S.,  165  U.  S.  553,  affirming  28  Ct.  CI.  173.  Naval  Court-Martial.  —  It  has  been  held  in 

5.  See  Rev.  Stat.  U.  S.,  §  1230;  §  1342,  art.  England  that  it  is  not  incident  to  the  duly  of 
72.  the  office  of  a  commander-in-chief  of  a  squad- 

6.  As  amended  by  23  U.  S.  Stat,  at  L.  121,  ron  to  hold  a  court  martial  on  an  inferior 
c.  224.  officer.    Sutton  v.  Johnstone,  I  T.  R.  493,  I 

Appointment  of  Court-Martial  by  Officer  When      Bro.  P.  C.  (Toml.  ed.)  76. 
Outside  Limits  of  His  Jurisdiction  — In  the  ab-         See  as  to  the  convening  of  naval  courts- 
sence  of  a  statute  or  of  orders  from  competent     martial  in  the  United  States,  In  re  Crain,  84 
authority  forbidding   it,  a  department  com-      Fed.  Rep.  788. 

mander,  although  at  the  time  outside  the  ter-  7.  A  Commanding  Officer  "Who  Directs  Another 
rilorial  limits  of  his  department,  may  order  a  Officer  to  Prefer  Charges  against  the  alleged 
court-martial  within  such  limits,  and  act  upon  offender,  and  who  sees  that  such  charges  aie 
the  record  of  its  proceedings.  16  Op.  Any.-  put  in  the  proper  form,  is  not  the  accuser  or 
Gen.  678.  prosecutor  in  the  sense  of  the  seventy-third 

State  Court-Martial. —  As  to  the  appointment     article.    16  Op.  Atty.-Gen.  106. 
of  members  of  a  court-martial  under  Massa-         8.  Rev.  Stat.  U.  S.,  §  1326. 
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e.  COMPOSITION  OF  COURT  —  (i)  Rank  and  Character  of  Members.  —  The 
Articles  of  War  prescribe  with  some  detail  the  character  of  the  members  who  may 
compose  courts-martial  in  particular  cases.  The  courts  are  composed  of 
officers.1  With  the  exception  of  the  provision  that  officers  shall  not  ordi- 
narily be  tried  by  their  inferiors,  presently  to  be  noticed,  the  articles  are  silent 
as  to  the  rank  of  the  officers  who  may  sit  on  courts-martial. 

Officers  of  the  Regular  Army  are  not  competent  to  sit  on  courts-martial  to  try 
the  officers  or  soldiers  of  other  forces, 58  except  as  authorized  by  the  provision 
that  officers  of  the  marine  corps,  detached  for  service  with  the  army  by  order 
of  the  President,  may  be  associated  with  officers  of  the  regular  army  on  courts- 
martial  for  the  trial  of  offenders  belonging  to  the  regular  army  or  to  forces  of 
the  marine  corps  so  detached ;  and  in  such  cases  the  orders  of  the  senior  officer 
of  either  corps,  who  may  be  present  and -duly  authorized,  shall  be  obeyed.3 

Courts-Martial  for  the  Trial  of  Militiamen  shall  be  composed  of  militia  officers 
only.4  There  is  no  provision,  however,  that  secures  to  a  militiaman  a  trial 
by  militia  officers  of  his  own  state,  but  he  may  be  tried  anywhere  and  by 
militia  officers  of  any  of  the  states.5 

Courts-Martial  for  Trial  of  Officers.  — -  Officers  shall  be  tried  only  by  general  courts- 
martial;  and  no  officer  shall,  when  it  can  be  avoided,  be  tried  by  officers 
inferior  to  him  in  rank.6  The  decision  of  the  question  whether  or  not  the 
trial  of  an  officer  by  his  inferiors  can  be  avoided,  rests  with  the  officer 
appointing  the  court,  and  the  presumption  is  that  the  President  or  other 
officer  appointing  the  court,  in  detailing  the  officers  to  compose  it,  acted  in 
pursuance  of  law.  The  sentence  of  the  court  cannot  be  collaterally  attacked 
by  going  into  an  inquiry  as  to  whether  the  trial  of  the  accused  by  officers 
inferior  to  him  in  rank  was  or  was  not  avoidable.7 

Retired  officers.  —  By  virtue  of  the  statute  prohibiting  the  assignment  of 
retired  officers  to  duty,  such  officers  are  not  eligible  to  serve  on  courts-martial.8 

(2)  Number  of  Members.  —  General  courts-martial  may  consist  of  any 
number  of  officers  from  five  to  thirteen  inclusive,  but  they  shall  not  consist 
of  less  than  thirteen  when  that  number  can  be  convened  without  manifest 
injury  to  the  service.9  This  latter  provision  is  merely  directory  to  the  officer 
appointing  the  court,  and  his  decision  as  to  the  number  of  officers  that  can 
be  convened  without  manifest  injury  to  the  service,  this  being  a  matter  sub- 
mitted to  his  discretion,  is  conclusive.10    An  objection  to  a  court-martial 

1."  Courts-Martial  Composed  of  Officers.  —  See  2.  Rev.  Stat.  U.  S.,  §  1342,  art.  77. 

Rev.  Stat.  U.  S.,  8  1342,  articles  75,  80,  81,  82.  3.  Rev.  Stat  U.  S.,§  1342,  art.  78. 

The  word  "  officer,"  as  used  in  the  articles  4.  Rev.  Stat.  U.  S.,  §  1658;  Vanderheyden 

of  war,  means  commissioned   officer.    Rev.  v.  Young,  11  Johns.  (N.  Y.)  150. 

Stat.  U.  S.,  §  1342.    See  Babbitt's  Case,  16  Ct.  5.  Mills  v.  Martin,  19  Johns.  (N.  Y.)  7. 

CI.  202.  6.  Rev.  Stat.  U.  S.,  §  1342,  art.  79.    So  also 

Volunteer  Naval  Officers  appointed  under  act  in  the  navy.    Rev.  Stat.  U.  S.,  §  1624,  art.  39. 

of  Congress  for  the  temporary  increase  of'the  The  fact  that  one  of  the  officers  composing 

navy  are  commissioned  officers,  and  competent  a  court-martial  is  junior  in  rank,  and  another 

to  serve  on  general  courts-martial.    10  Op.  is  inferior  in  grade,  to  the  accused,  does  not 

Atty.-Gen.  522  of  itself  render  either  one  of  them  incompe- 

Cadets  at  the  Military  Academy  are  not  corn-  tent  to  sit.    Armstrong's  Case,  17  Cp.  Atty.- 

missioned  officers,  and  are  incompetent  to  sit  Gen.  397. 

on  general  courts-martial.    1  Op.  Atty.-Gen.  7.  Mullan  v.  U.  S.,  140  U.  S.  240,  affirming 

469;  2  Op.  Atty.-Gen.  251,  7  Op.  Atty.-Gen.  23  Ct.  CI.  34;  Swaim  v.  U.  S.,  165  U.  S.  553. 

323.  8.  Rev.  Stat.  U.S.,  §1259;  Winthrop's  Mili- 

Profe3sors  at  the  military  academy,  although  tary  Law,  88,  259. 

a  part  of  the  army  (Rev.  Stat.  U.  S.,  §  1094),  9.  Number  of  Members  of  Court.  —  Rev.  Stat, 

have  no  military  command  or  rank,  and  are  U.  S.,  §  1342,  art.  75.    So  also  in  case  of  naval 

not  competent  as  members  of  a  general  court-  courts-martial.  Rev.  Stat.  U.  S.,  §  1624,  art.  39 

martial.    1  Op.  Atty.-Gen.  469.    But  in  a  later  Under  the  New  Fo/-,£ statutes  a  court-martial 

opinion  such  professors  are  declared  to  be  com-  consisting  of  only  one  officer  cannot  try  a  per- 

missioned  officers.    17  Op.  Atty.-Gen.  359.  son   charged    with   disobedience   of  otders; 

Trial  by  Minors,  —  The  minority  of  some  of  three  officers  being  required  in  such  case.  Mat- 

the  members  of  a  court-martial  is  not  available  ter  of  Leary,  27  Hun  (N.  Y.)  564. 

as  an  objection  to  the  validity  of  its  proceed-  10.  Howe's  Case,   6   Op.  Attv.-Gen.  506; 

ings.    Phillips's  Case,  16  Op.  Atty.-Gen.  550.  Martin  v.  Mott.  12  Wheat.  (U.  S.)  19;  Wooley 
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because  consisting  of  less  than  thirteen  members  must  be  taken  during  the 
trial,  as  only  involving  the  question  of  fact  whether  a  greater  number  of 
officers  could  have  been  detailed  without  injur)'  to  the  service,  and  not  being 
a  ground  of  nullity.1 

(3)  Judge -Advocate  —  Judge-Advocate  General.  —  The  bureau  of  military  jus- 
tice and  the  corps  of  judge-advocates  of  the  army,  provided  for  by  United 
States  Revised  Statutes,  §§  1 198,  1200,  were  consolidated  by  the  Act  of  July 
5,  1884,  under  the  title  of  the  judge-advocate  general's  department,  consist- 
ing of  one  judge-advocate  general  with  the  rank  and  pay  of  brigadier  general, 
one  assistant  with  the  rank  and  pay  of  colonel,  three  deputies  with  the  rank 
and  pay  of  lieutenant-colonel,  and  three  judge-advocates  with  the  rank  and 
pay  of  major.*  It  is  the  duty  of  the  judge-advocate  general  to  receive,  revise, 
and  cause  to  be  recorded  the  proceedings  of  all  courts-martial,  courts  of 
inquiry,  and  military  commissioners,  and  perform  such  other  duties  as  are 
incident  to  his  office.3 

The  Judge-Advocate  is  a  person,  usually  a  military  officer,  detailed  by  the 
authority  appointing  a  court  martial  or  military  commission  to  prosecute 
cases  before  it  and  to  act  as  its  legal  adviser.  It  is,  in  general,  the  duty  of 
the  judge-advocate  to  see  that  the  court  conforms  to  the  law  and  to  military 
custom,  to  secure  for  the  accused  his  rights  before  the  court,  to  summon  wit- 
nesses, and  to  administer  oaths.4  The  proceedings  of  a  court-martial  without 
a  judge-advocate  legally  appointed  are  void.5 

/.  Jurisdiction  of  Court  —  (1)  In  General.  —  Courts-martial  are  courts 
of  a  special  and  limited  jurisdiction,  and,  as  in  the  case  of  other  courts,  in 
order  to  give  validity  to  their  proceedings  it  must  appear  that  they  acted 
within  their  jurisdiction.6 

Jurisdiction  Not  Conferred  by  Consent.  — ■  The  consent  or  voluntary  appearance  of 
the  accused  cannot  confer  jurisdiction  upon  a  court-martial  which  is  without 
jurisdiction.7 

(2)  As  to  Place.  —  The  law  imposes  no  territorial  limitation  upon  the  juris- 
diction of  courts-martial,  but  the  jurisdiction  of  such  courts  extends  over  the 
whole  territory  of  the  United  States.8  And  where  an  army  is  within  the 
territory  of  another  government,  whether  in  times  of  peace  or  war,  its  courts- 
martial  may  exercise  jurisdiction  over  all  persons  and  offenses  subject  thereto, 
wherever  the  army  may  happen  to  be  at  the  time.9 

v.  S.,  (U.  S.)  20  Law  Rep.  631.  See  also  Mills  13  Op.  Atty.-Gen.  96;  Remey  v.  U.  S.,  33  Ct. 
v.  Martin,  19  Johns.  (N.  Y.)  7.  CI.  218. 

1.  Devlin's  Case,  6  Op.  Atty.-Gen.  369.  The  Opinion  of  the  Judge-Advocate  on  Any 

2.  Rev.  Stat.  U.  S.,  Supp.  (1874-91),  c.  Question  of  Law  arising  in  a  trial  before  a  court- 
218.  martial  ought  to  be  leduced  to  writing,  when 

3.  Rev.  Stat.  U.  S.,  §  1199.  so  required  by  statute,  and  delivered  to  the 
See  as  to  judge-advocate  general  of  ihe  navy,      court  so  that  they  may  have  it  wiih  them  when 

Rev.  Stat.  U.  S.,  Supp.  (1874-91),  c.  219;  Supp.  deliberating  on  the  question.  Coffin  v.  Wilbur, 
(1892-97),  c.  331.  7  Pick.  (Mass.)  149. 

4.  Judge-Advocate.  —  Cent.  Diet.  6.  Brooks  v.  Adams,  11  Pick.  (Mass.)  441; 
The  powers  and  duties  of  the  judge-advocate      Brooks;'.  Graham,  ri  Pick.  (Mass  )  445. 

are  prescribed  by  the  various  statutes  and  6.  Court-Martial  Must  Act  Within  Its  Jurisdic- 
articles  of  war  and  the  army  regulations.  tion.  —  Duffield  v.  Smith,  3  S.  &  R.  (Pa.)  590. 

According  to  the  law  regulating  courts-  It  must  affirmatively  appear  from  the  record 
martial,  the  judge-advocate  is  the  official  pros-  of  the  proceedings  before  a  court-martial  that 
ecutor;  and  in  cases  arising  in  the  navy  he  is  the  court  had  jurisdiction.  In  re  Crain,  84 
by  custom  either  a  naval  officer  specially  desig-  Fed.  Rep.  788.  See  infra,  this  section.  Review 
nated  or  a  lawyer  employed  for  that  purpose,  of  Proceedings  and  Sentence —  Bv  Ciiil  Courts. 
but  under  section  17  of  the  Act  of  1870,  estab-  7.  Jurisdiction  Not  Conferred  by  Consent. — 
lishing  the  department  of  justice,  the  secretary  Duffield  v.  Smith,  3  S.  &  R.  (Pa.)  590.  Com- 
of  the  navy  is  not  at  liberty  to  employ  a  law-  pare  Vanderheyden  v.  Young,  11  Johns.  (N.  X .) 
yer  to  conduct  the  proceedings,  but  must  call  150. 

upon  the  department  of  justice  to  furnish  an  The  consent  of  the  accused  cannot  confer 
officer  for  the  service.  13  Op.  Atty.-Gen.  514;  jurisdiction  upon  a  court-mariial  not  legally 
14  Op.  Atty.-Gen.  13.  constituted.    22  Op.  Atty.-Gen.  137. 

As  to  the  rank  and  status  of  the  ju.lge-         8.  Winthrop's  Military  Law  (2d  ed.)  104. 
advocate  as  an  officer  of  the  regular  army,  see        9.  Coleman  v.  Tennessee,  97  U.  S.  509. 
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(3)  As  to  Persons  —  (a)  Persons  in  Military  Service.  —  The  jurisdiction  of  COurts- 
martial  extends  to  all  persons  in  the  military  and  naval  service.1 

Persons  under  Confinement  in  Military  Prison. —  It  is  provided  by  act  of  Congress 
that  prisoners  under  confinement  in  military  prisons,  undergoing  sentence  of 
courts-martial,  shall  be  liable  to  trial  and  punishment  by  courts-martial  under 
the  rules  and  articles  of  war  for  offenses  committed  during  such  confinement.2 
And  under  this  statute  it  is  no  objection-that  as  a  part  of  the  original  sentence 
the  person  was  dishonorably  discharged  from  the  service.3 

Persons  illegally  Enlisted.  —  Where  a  person  illegally  enlisted  commits  an 
offense  cognizable  by  a  court-martial,  he  is  subject  to  the  jurisdiction  of  such 
court.4 

Expiration  of  Term  of  Enlistment  Before  Trial.  —  The  fact  that  after  arrest,  but 
before  trial,  the  term  of  enlistment  of  the  accused  expires,  does  not  deprive 
the  court-martial  of  jurisdiction.5 

State  Militia.  —  The  militia  when  called  into  the  service  of  the  United  States 
constitutes  a  part  of  the  army,  and  its  members  may  be  tried  by  court-martial ; c 
such  court,  however,  must  be  composed  of  militia  officers  only.7  Members 
of  the  state  militia  are  also  subject  to  the  jurisdiction  of  a  court-martial 
organized  under  the  state  laws  for  the  government  of  the  militia,  when  engaged 
in  their  duties  as  militiamen  and  for  offenses  properly  cognizable  by  such 
courts.  But  a  member  of  a  state  national  guard  when  not  actually  engaged 
in  his  duties  as  such,  or  in  acts  which  are  connected  with  military  duties,  and 
when  not  in  uniform,  is  not  amenable  to  trial  by  court-martial.8 

(b)  Civilians  Subject  to  Military  Discipline.  —  Ordinarily  a  citizen  of  the  United 
States  not  in  the  military  service  is  not  subject  to  the  jurisdiction  of  a  court- 
martial.9  But  in  times  of  war  courts-martial  may  exercise  jurisdiction  over 
civilians  who  may  be  subject  to  military  discipline.10 


1.  All  Persons  in  Military  and  Naval  Service      stitution.         re  Wildman,  29  Fed.  Cas.  No. 


Subject  to  Trial  by  Court-Martial.  —  Ex  p.  Mil- 
ligan,  4  Wall.  (U.  S.)  2;  In  re  Davison,  21 
Fed.  Rep.  618;  In  re  Dohrendorf,  40  Fed. 
Rep.  148;  Grant  v.  Gould,  2  EI.  Bl.  69. 

As  to  who  are  persons  in  the  military  service, 
see  supra,  this  litle,  Military  Establishment  of 
United  Stales  —  Composition. 

Civil  Engineers  in  the  Navy.  —  15  Op.  Atty.- 
Gen.  597. 

Military  Officer  Detailed  for  Duty  in  Freedmen's 
Bureau.  —  14  Op.  Atty.-Gen.  268. 

Retired  Officer  —  Offenses  After  Retirement.  — 
Runkle  v.  U.  S.,  19  Ct.  CI.  396;  Closson  v.  U. 
S..  7  App.  Cas.  (D.  C.)  460. 

Paymaster-General  of  Navy.  —  Smith  v.  U.  S., 
26  Ct.  CI.  143 

Paymaster's  Clerk.  —  In  re  Thomas,  10  Int. 
Rev.  Rec.  53,  23  Fed.  Cas.  No.  13,888;  Ex  p. 
Reed,  100  U.  S.  13;  Johnson  v.  Sayre,  158  U. 
S.  109;  In  re  Bogart,  2  Sivvy.  (U.  S.)  396; 
In  re  Reed,  26  Int.  Rev.  Rec.  35.  But  see 
Exp.  Van  Vranken,  47  Fed.  Rep.  888. 

Cbief  of  Naval  Bureau  of  Medicine  and  Surgery. 
—  18  Op.  Attv.-Gen.  176 

The  Mere  Acceptance  of  a  Commission  would 
not,  it  seems,  of  itself  and  under  all  circum- 
stances, suffice  to  bring  an  officer  wiihin  the 
jurisdiction  of  a  court-martial  for  refusing;  to 
enter  upon  any  particular  service.  See  Reg. 
v.  Cuming.  19  Q.  B.  D.  13. 

2.  Persons  Confined  in  Military  Prisons  Subject 
to  Trial  by  Court-Martial.  —  Act  of  March  3,  1873; 
Rev.  Stat.  U.  S.,  §  1361. 

This  act  is  not  unconstitutional  as  bdng  in 
conflict  with  the  fifth  amendment  10  the  Con- 


I7.653«;  In  re  Craig,  70  Fed.  Rep.  969. 

3.  16  Op.  Atty.-Gen.  292;  In  re  Wildman,  29 
Fed.  Cas.  No.  17.653^;  In  re  Craig,  70  Fed. 
Rep.  969. 

4.  Persons  Illegally  Enlisted.  —  See  supra,  this 
title.  Military  Service  —  subdiv.  (5)  M^inors — 
Binding  Effect  of  Enlistment. 

Minor  Illegally  Enlisted  —  Mutiny. —  Dew's 
Case,  25  Mass.  L.  Rep.  538. 

5.  Expiration  of  Term  of  Enlistment.  —  In  re 
Baird,  2  Sawy.  (U.  S.)  33;  Barrett  v.  Hopkins. 
7  Fed.  Rep.  312.  See  also  U.  S.  v.  Travers, 
(U.  S.  Cir.  Ct.)  2  Wheel.  Crim.  (N.  Y.)  490. 

6.  See  supra,  this  title,  Military  Establish- 
ment of  the  United  States — Land  Forces  — 
Militia  When  Called  into  Service  of  the  United 
States. 

7.  Rev.  Stat.  U.  S.,  §  1658. 

8.  People  v.  Townsend,  (Supm.  Ct.  Spec.  T.) 
10  Abb.  N.  Cas.  (N.  Y.)  169. 

9.  Civilians  Not  Ordinarily  Subject  to  Military 
Jurisdiction.  —  Smith  v.  Shaw,  12  Johns.  (X.  V  ) 
257.  See  also  Jones  v.  Seward,  40  Baib.  (N. 
Y.)  563;  Matter  of  Martin,  45  Baib.  (N.  V.) 
142,  3r  How.  Pr.  (N.  Y.)  228. 

Civilians  Employed  as  Quartermaster's  Clerks. 
—  16  Op.  Atty.-Gen.  13;  r6  Op.  Atty.-Gen.  48. 

Superintendents  of  National  Cemeteries.  —  10 
Op.  Atty.-Gen.  13. 

Civilian  Arrested  by  Military  Authorities  in 
Indian  Country  for  Violation  of  the  Indian  Inter- 
course Act.  —  Waters  v.  Campbell,  5  Sawv.  (U. 
S.)  17. 

10.  Civilians  Subject  to  Military  Discipline.  — 
14  Op.  Atty.-Gen.  22. 
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Army  Contrastors.  —  Persons  contracting  to  furnish  supplies  for  the  army,  and 
their  agents,  employees,  and  assignees,  when  in  the  course  of  the  execution 
of  their  contracts,  are  subject  to  the  rules  of  war  and  are  liable  to  arrest  and 
punishment  by  the  military  authorities  for  fraud  against  the  government.1 

(4)  As  to  Offenses  —  (a)  In  General.  —  The  jurisdiction  of  courts-martial  as 
to  offenses  extends  to  all  offenses  made  cognizable  by  such  courts  by  the 
articles  of  war  or  by  the  several  statutory  provisions  in  the  nature  of  articles 
of  war.  These  offenses  comprise  purely  military  offenses,  and  those  which 
are  also  offenses  against  the  general  law.3  A  court-martial  is  usually  resorted 
to  for  the  trial  of  offenses  of  a  purely  military  nature,  or  those  made  triable 
■  by  such  courts  by  positive  law,  and  it  will  not  be  presumed  that  a  court-mar- 
tial will  exceed  its  jurisdiction  in  this  respect,  but  this  must  be  clearly  shown.3 

Common-law  Distinctions  Not  Observed.  —  The  common-law  distinction  between 
felonies  and  misdemeanors  is  not  applicable  to  military  offenses.4  Nor  do 
the  military  courts  distinguish  between  principals  and  accessories  in  guilt,  but 
all  are  regarded  as  principals.5 

(b)  Certain  Specific  Offenses  Considered  — aa.  Desertion  —  (aa)  Definition.  —  Desertion  is 
the  act  of  a  soldier  in  absenting  himself  from  his  regiment,  station,  or  duty, 
and  from  the  service,  without  authority,  and  with  the  intention  of  not  return- 
ing. The  absence  may  be  originally  without  authority,  or  it  may  begin  at 
the  end  of  a  furlough  or  other  leave  of  absence;  or  it  may  be  originally  invol- 
untary, as  where  a  soldier  having  been  captured  by  the  enemy  fails  to  return 
to  the  service  on  escaping  or  being  released  from  captivity.  A  deserter  is  one 
who  is  guilty  of  the  offense  of  desertion.6 

(bb)  Jurisdiction  of  Courts  Martial  Exclusive. — The    crime   of  desertion   from  the 

army  is  exclusively  a  military  offense  cognizable  only  by  the  military  courts, 
and  when  the  desertion  is  from  the  United  States  army  the  offense  is  exclu- 
sively against  the  United  States,  and  the  federal  courts-martial  have  exclusive 
jurisdiction  thereof.7 

(cc)  Who  May  Be  Guilty  of  Desertion.  —  Before  a  person  can  become  a  deserter 
from  the  army  of  the  United  States,  it  is  of  course  necessary  that  he  should 
have  been  connected  with  that  army  as  an  officer  or  soldier.8  Under  the 
forty-seventh  article  of  war,  either  the  receipt  of  pay  or  enlistment  determines 

Canteen  —  Steward.  —  In  re  Flint,  15  Q.  B.  D.  As  to  what  constitutes  desertion  under  the 

488.    See  also  Cook  v.  Paxton,  4  H.  &  N.  British  Military-  Acts,  see  Wolton  v.  Gavin,  16 

368.  Q.  B.  48,  71  F..  C.  L.  48. 

See  article  of  war  63,  as  to  camp  retainers,  Mere  Absence  Without  Leave  does  not  consti- 

etc;  article  46,  as  to  persons  holding  com-  tute  the  oftense  of  wilful  desertion ;  there  must 

munication  with  the  enemy;  article  45,  as  to  be  also  the  intention  not  to  return  to  the 

giving  relief,  etc.,  to  the  enemy;  Rev.  Stat.  service.    Hanson  v.  South  Scituate.  1 15  Mass. 

U.  S.,  §  1343,  as  to  spies.  336. 

1.  Army  Contractors.  —  Holmes  r'.  Sheridan,  1  The  "Wilful  Desertion"  mentioned  in  Massa- 
Dill.  (U.  S  )  351.  chusetts  statute  of  1865,  c.   230,  is  the  "  de- 

As  to  the  jurisdiction  of  a  court-martial  over  sertion  "  defined  by  the  twentieth  article  of 
contractors  for  military  supplies  under  the  war  (Rev.  Slat.  U.  S.,  §  1342,  art.  47).  Han- 
Act  of  Match  2,  1863,  and  the  constitutionality  son  v.  South  Scituate,  115  Mass.  336. 
and  construction  of  that  act,  see  Ex  p.  Hen-  7.  Jurisdiction  of  Courts- Martial  Exclusive. — 
derson,  11  Fed.  Cas  No.  6,349.  I"  >'<■'  White,  17  Fed.  Rep.  723;  ///  re  Zimnier- 

2.  Jurisdiction  as  to  Offenses.  —  See  Dynes  v.  man,  30  Fed.  Rep.  176;  In  re  Fair,  100  Fed. 
Hoover,  20  How.  (U.  S  )  65.  Rep.  i4g;  State  v.  Symonds,  57  Me.  148;  Holt 

Larceny. —  //;  re  Esmond,  5  Mackey(D.  C.)64.  v.  Holt,  59  Me.  464;  Trask  v.  Payne,  43  Barb. 

Homicide  on  War  Vessel.  —  U.  S.  v.  Mac-  (N.  V.)  569. 
Kenzie,  1  N.  Y.  Leg.  Obs.  371.    See  also  16        Discharge  of  Deserter  by  State  Court.  —  A  stale 

Op  Atty.-Gen.  578.  court  or  a  judge  thereof  has  no  authority  to  dis- 

Failure  of  Volunteer  Officer  to  Make  Report.  —  charge  on  habeas  corpus  a  person  arrested  and 

Washburn  v.  Phillips,  2  Met.  (Mass  )  296.  held  in  custody  bv  the  military  authorities  as 

3.  Washburn  v.  Phillips,  2  Met.  (Mass  )  296.  a  deserter.    Shirk's  Case,  5  Phila.  (Pa.)  333, 

4.  U.  S.  v.  Clark,  31  Fed.  Rep.  710.  20  Leg.  Int.  (Pa.)  260. 

6.  Winthrop's  Military  Law  (2d  ed.)  148.  8.  The  British  articles  of  war  will  not  justify 

6.  Desertion  Defined.— See  Winthrop's  Military  the  detention  by  an  officer  of  any  one  a?  a 

Law  (2d  ed.)  984.    And  see  articles  of  war  49  deserter  but  a  recruit  or  a  soldier.    Wolton  v. 

and  50.  Gavin,  16  Q.  B.  48,  71  E.  C.  L.  48. 
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the  status,  and  after  enlistment  a  person  becomes  amenable  to  military  juris- 
diction and  may  be  tried  for  desertion,  although  he  may  have  rendered  no 
actual  service  and  received  no  pay.'  Conversely,  one  who  has  been  actually 
in  the  service  and  received  pay  may  be  tried  for  desertion  although  his 
enlistment  may  have  been  illegal. - 

(dd)  Arrest  of  Deserters  —  Authority  to  Arrest  Deserters.  — -A  deserter  from  the 
United  States  army  may,  of  course,  be  arrested  by  the  military  authorities.3 
But  in  the  absence  of  a  statute  so  providing,  a  civil  officer  or  private  citizen 
has  no  authority  as  such,  and  without  the  order  or  direction  of  a  military 
officer,  to  make  such  arrests.4  This  authority,  however,  has  in  some  instances 
been  conferred  by  statute.5  An  order  of  the  war  department  authorizing 
certain  officials  to  arrest  deserters  should  be  construed  strictly,  and  does  not 
authorize  the  deputies  of  the  persons  named  to  make  the  arrests.*'  Authority 
to  arrest  a  person  as  a  deserter  does  not  include  authority  to  seize  and  carry 
away  his  private  property,7 

Liability  of  Officer  Making  Arrest.  —  A  duly  authorized  officer  who,  for  probable 
cause,  arrests  a  person  as  a  deserter,  is  not  liable  to  the  person  arrested  in  an 
action  for  false  imprisonment.8 

Delivery  of  Deserter  to  Military  Authorities. — An  act  of  Congress  authorizing 
civilians  to  arrest  deserters  is  in  derogation  of  the  common  law,  and  its  terms 
must  be  strictly  pursued.  And  if  an  officer  making  an  arrest  fails  to  embrace 
the  first  opportunity  to  bring  the  prisoner  before  a  competent  tribunal  for  trial, 
as  required  by  the  statute,  but  keeps  him  unnecessarily  in  confinement,  he  is 
liable  to  the  party  aggrieved  for  damages.9  In  the  absence  of  a  statu- 
tory provision  as  to  the  time  within  which  the  person  arrested  as  a  deserter 
shall  be  sent  to  the  military  commander  or  post,  he  must  be  sent  within  a 
reasonable  time.10 

Shooting  Deserter  Attempting  to  Escape.  —  Where  soldiers  sent  by  the  military 
authorities  to  recapture  an  escaped  deserter,  in  obedience  to  orders  lawful  on 
their  face,  and  acting  in  good  faith  and  without  any  criminal  intent,  fire  upon 
and  kill  the  fugitive  while  he  is  attempting  to  evade  arrest,  they  are  not 
subject  tp  trial  by  a  state  court  for  homicide.1* 

(ee)  Evidence.  —  To  make  out  a  case  of  desertion  it  is  necessary  to  prove  both 
that  the  accused  enlisted  and  was  mustered  into  the  service,  and  also  that  he 
deserted.  These  facts  may  be  proved  not  only  by  the  record,  but  also  by 
parol  evidence.13  An  entry  that  a  soldier  had  deserted,  made  by  the  com- 
manding officer  of  a  company  in  the  company's  rolls,  is  not  conclusive 
evidence  of  desertion.13 

(ff)  Punishment. — Forfeiture  of  Citizenship. — In  addition  to  the  other  lawful 
penalties  of  the  crime  of  desertion,  it  was  provided  by  Act  of  Congress  of  March 
3,  1865,  that  deserters  from  the  army,  in  certain  cases,  should  be  deemed  to 
have  forfeited  the  right  of  citizenship,  and  be  incapable  of  holding  any  office 
of  trust  or  profit  under  the  United  States.14    This  act  is  a  highly  penal  one 


1.  Desertion  Before  Service.  —  In  re  Grimley, 
137  U.  S.  147. 

2.  Desertion  After  Service  by  Persons  Illegally 
Enlisted.  —  In  re  Dohrendorf,  40  Fed.  Rep.  148; 
In  re  Grimley,  137  U.  S.  147.  See  supra,  this 
title,  Military  Service  —  -  Minors  —  Binding 
Effect  of  Enlistment. 

3.  Arrest  of  Deserters.  —  See  generally  infra. 
this  section,  Arrest  and  Detention  of  Accused. 

Murder  of  Officer  Making  Arrest.  —  As  to  the 
offense,  under  the  Act  of  February  24,  1864,  of 
killing  officers  engaged  in  arresting  deserters, 
see  U.  S.  v.  Gleason,  Woolw.  (U.  S.)  128. 

4.  Kurtz  v.  Moffkt,  115  U.  S.  487;  Trask  v. 
Payne,  43  Barb.  (N.  Y.)  569. 


5.  26  U.  S.  Stat,  at  L.  648.  This  act  was 
not  intended  to  take  away,  and  does  not  take 
away,  the  authority  of  army  officers  in  the 
matter  of  arrests.  In  re  Fair,  100  Fed.  Rep. 
T49. 

6.  Trask  v.  Payne,  43  Barb.  (N.  Y.)  569. 

7.  Clark  v.  Cumins,  47  III.  372. 

8.  Hawley  v.  Butler,  54  Barb.  (N.  Y.)  490. 

9.  Hawley  v.  Butler,  54  Barb.  (N.  Y.)  490. 

10.  Hawley  :\  Butler,  54  Barb.  (N.  Y.)  490. 

11.  In  re  Fair,  100  Fed.  Rep.  149. 

12.  Lebanon  v.  Heath,  47  N.  H.  353. 

13.  Hanson  v.  South  Scituate,  115  Mass. 
336. 

14.  Punishment  of  Deserters.  —  Rev.  Stat.  U. 
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and  must  be  construed  strictly  in  favor  of  the  citizen.1  It  applies  only  to 
deserters  duly  convicted  by  a  court-martial.2 

(gg)  Effect  of  Desertion  on  status  of  Deserter.  —  A  deserter,  notwithstanding  his 
unauthorized  absence  from  duty,  is  regarded  as  continuing  in  the  service  dur- 
ing the  period  of  his  desertion.  He  cannot,  however,  be  said  to  have  "  duly 
served  *'  during  the  time  of  his  desertion,  within  the  meaning  of  a  statute 
granting  certain  privileges  or  rewards  to  persons  who  have  duly  served  for  a 
prescribed  period.3 

(kh)  Inducing  Another  to  Desert.  —  The  fifty-first  article  of  war  provides  that  any 
officer  or  soldier  who  advises  or  persuades  any  other  officer  or  soldier  to  desert 
the  service  of  the  United  States  shall,  in  time  of  war,  suffer  death,  or  such 
other  punishment  as  a  court-martial  may  direct;  and  in  time  of  peace,  any 
punishment,  excepting  death,  which  a  court-martial  may  direct.  This  is  also 
an  offense  when  committed  by  a  person  not  in  the  military  service.4 

66.  Disobedience  of  Orders.  —  A  prompt  and  unhesitating  obedience  to  orders 
is  indispensable  to  the  attainment  of  the  object  of  the  military  service,  and  an 
inferior  must  obey  the  orders  of  his  superiors  according  to  their  terms  without 
any  reference  to  his  own  judgment  as  to  their  propriety,  expediency,  or 
probable  consequences.* 

The  Twenty-first  Article  of  War  provides  that  any  officer  or  soldier  who  disobeys 
any  lawful  command  of  his  superior  officer  shall  suffer  death,  or  such  other 
punishment  as  a  court-martial  may  direct. 

Illegal  Orders.  —  A  soldier  is  not  obliged  to  obey  the  illegal  orders  of  his 
superiors,  though  undoubtedly  he  disobeys  such  orders  at  his  peril.  This 
question  generally  arises  in  connection  with  the  liability  of  soldiers  for  acts 
done  in  pursuance  of  the  commands  of  their  superior  officers.6 

ce.  Mutiny  and  Sedition.  — Mutiny  in  military  law  is  a  revolt  of  soldiers  or  sea- 
men, with  or  without  armed  resistance,  against  the  authority  of  their  com- 
manding officers.  The  term  implies  extreme  insubordination,  and  the  offense 
may  be  committed  by  an  individual,  or  by  several  persons  collectively.7 

Sedition  is  not  specifically  a  military  offense,  but  is  usually  mentioned  in 
connection  with  mutiny  in  the  statutes  prescribing  a  punishment  for  the  latter 
offense  when  committed  by  a  person  in  the  military  or  naval  service.  It 
consists,  generally,  in  conduct  tending  toward  treason,  but  wanting  the  overt 
act.8 

Punishment.  —  The  articles  of  war  provide  that  any  officer  or  soldier  who 
begins,  excites,  causes,  or  joins  in  any  mutiny  or  sedition,9  or  who,  being 
present  at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavor  to  sup- 
press the  same,  or,  having  knowledge  of  any  intended  mutiny  or  sedition, 
does  not,  without  delay,  give  information  thereof  to  his  commanding  officer,10 

S.,       1996,  1998;  see  also  §  1997;  22  U.  S.  held  that  the  former  might  be  convicted  of 

Stat,  at  L.  347;  23  U.  S.  Stat,  at  L.  119;  arii-  having  enticed  and  procured   a   soldier  10 

cles  of  war  47  and  48.  desert,  under  the  Act  of  1812,  c.  14,  §  17  (2  U. 

This  act  is  not  unconstitutional.    State  v.  S.  Stat,  at  L.  673).    U.  S.  v.  Clark,  2  Sprague 

Symonds,  57  Me.  148.  (U.  S  }  55. 

1.  State  v.  Symonds,  57  Me.  148;  Huber  v.  5.  Duty  of  Obedience.  —  Sutton  v.  Johnstone, 
Reilv,  53  Pa.  St.  112.  I  T.  R.  493;  Martin  v.  Molt,  12  Wheat.  (U.  S.) 

2.  Kurtz  v.  Moffitt,  115  U.  S.  487;  Stale  v.  19;  McCall  v  McDowell,  Deady  (U.  S.)  233.  r 
Symonds,  57  Me.  148;  Holt  v.  Holt,  59  Me.  Abb.  (U.  S.)  212;  Trammell  v.  Bassett,  24 
464;  Severance  v.  Healey,  50  N.  H.  448;  Ark.  499;  Riggs  v.  State,  3  Cold w.  (Tenn.)  85, 
Goetcheus  v.  Matthevvson,  61  N.  Y.  420;  Huber  91  Am.  Dec.  272. 

v.  Reily,  53  Pa.  St.  112.    See  also  the  title  6.  See  infra,  this  title.  Civil  Status  and  Rela- 

ElECTIONS,  vol.  10,  p.  552.  tions  of  the  Military  —  Liability  for  Execution 

3.  Lunenburg  v.  Shirley,  132  Mass.  498.  of  Orders. 

4.  Inducing  Soldier  to  Desert.  —  Rev.  Slat.  U.  7.  Mutiny  Defined.  —  Cent.  Diet.  See  gen- 
s', §  5455-  erally  the  litle  Seamen. 

Where  a  person,  in  order  to  induce  another  8.  See  the  title  Sedition. 

to  enlist,  made  represeniations  and  gave  as-  9.  Mutiny  and  Sedition.  —  Article  of  war  22. 

surances  to  him  of  the  facilities  of  deseiting,  See  also  Benet's  Military  Law  206. 

and  the  latter  enlisted  and  deserted,  it  was  10.  Article  of  war  23;  see  also  art.  24. 
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shall  suffer  death,  or  such  other  punishment  as  a  court-martial  may  direct. 
Similar  provisions  are  found  in  the  articles  for  the  government  of  the  navy.1 

dd.  Spying  —  Spy  Defined. — A  spy  is  a  person  who,  secretly  and  without 
authority,  enters  the  lines  of  one  of  two  hostile  armies  to  collect  information 
with  the  intention  of  imparting  such  information  to  the  other  army.2 

The  Offense  of  Being  a  Spy  is  not  known  to  the  civil  law,  but  is  one  of  a  purely 
military  character,  cognizable  only  in  time  of  war  and  before  a  tribunal  having 
its  life,  existence,  and  authority  created,  continued,  and  defined  by  purely 
military  power.  A  person  cannot  be  tried,  after  the  restoration  of  peace,  for 
this  offense  alleged  to  have  been  committed  during  the  existence  of  war.3 

Section  1343  of  the  Revised  Statutes  provides  that  all  persons  who,  in  time  of  war, 
or  of  rebellion  against  the  supreme  authority  of  the  United  States,  shall  be 
found  lurking  or  acting  as  spies,  in  or  about  any  of  the  fortifications,  posts, 
quarters,  or  encampments  of  any  of  the  armies  of  the  United  States,  or 
elsewhere,  shall  be  triable  by  a  general  court-martial,  or  by  a  military  com- 
mission, and  shall,  on  conviction  thereof,  suffer  death.  This  statute,  being 
general  in  its  terms,  is  applicable  to  all  persons  acting  as  spies,  whether 
citizens  of  the  United  States  or  not.4 

ce.  Other  Offenses.  —  The  articles  of  war  prescribe  punishment  for  numerous 
other  offenses  besides  those  just  considered.  Some  of  these  have  received 
judicial  consideration.5 

The  Fifty-eighth  Article  of  War  authorizes,  in  time  of  war,  rebellion,  or  insurrec- 
tion, the  trial  and  punishment  by  a  general  court-martial  of  persons  in  the 
mditary  service  charged  with  and  found  guilty  of  certain  enumerated  offenses. 
This  jurisdiction  is  not  exclusive,  but  may  be  exercised  concurrently  with  the 
civil  courts,  unless  the  operation  of  the  latter  is  suspended.0  This  article  is 
operative  only  in  time  of  war,  insurrection,  or  rebellion,  and  neither  adds  to 
nor  takes  away  from  the  powers  of  courts-martial  under  the  sixty-second 
article  in  time  of  peace.7 

By  the  Sixty-first  Article  of  War  it  is  provided  that  any  officer  who  is  convicted 
of  conduct  unbecoming  an  officer  and  a  gentleman  shall  be  dismissed  from  the 
service.8  This  article  contemplates  that  prosecutions  under  it  should  be  lim- 
ited to  the  more  serious  class  of  offenses,  that  is,  the  intermediate  grades  of 
offenses  coming  between  the  grossest  offenses  of  which  an  officer  may  be 
guilty  and  which  are  not  specially  enumerated  in  the  articles  of  war,  and  those 
which  are  simply  prejudicial  to  good  order  and  military  discipline,  such  as  are 
contemplated  by  the  sixty-second  article,  and  the  commission  of  which  by 
any  person  is  a  sure  indication  that  he  is  unfitted  to  hold  an  office  of  trust  and 
honor  in  the  military  service.9  Numerous  cases  have  been  prosecuted  under 
this  article  by  the  military  authorities,  and  the  offenses  coming  within  its 
scope  have  become  pretty  well  defined  in  the  service,  though  the  attention  of 


1.  Article  of  war  4;  see  also  art.  8. 

2.  8pies.  —  See  Winthrop's  Military  Law  (2d 
ed.)  1193. 

3.  Mauer  of  Martin,  45  Barb.  (N.  Y.)  142,  31 
How.  Pr.  (N.  Y.)  228. 

4.  Prior  to  this  act  it  was  held  that  an 
American  citizen  could  not  be  tried  by  a 
United  Stales  military  court  for  the  offense  of 
being  a  spy.  Smith  v.  Shaw,  12  Johns.  (N. 
Y.)  257. 

6.  Miscellaneous  Military  Offenses.  —  Consult 
generally  the  statutes,  including  the  articles 
of  war  and  those  for  the  government  of  the 
navy. 

As  to  Purchasing  Arms  from  a  Soldier,  see 

U.  S.  v.  Brown  I  Mason  (U.  S  )  151. 

As  to  What  Constitutes  Hazing  ai  ihe  naval 
academy,  under  the  Act  of  June  23,  1874,  see 


18  Op.  Atty.-Gen.  292;    18  Op.  Aity.-Gen. 

376. 

As  to  the  Offense  of  Embezzlement  by  persons 
in  the  military  or  naval  seivice,  see  the  title 
Embezzlement,  vol.  10,  p.  976. 

Malting  Fraudulent  Contracts.  —  Smith  v. 
Whitney,  116  U.  S.  167. 

Libel  and  Slander. —  See  the  title  Libel  and 
Slander,  vol.  18,  especially  at  pp.  1028  and 
1 119. 

6.  Coleman  v.  Tennessee,  97  U.  S  509. 

7.  Ex  p.  Mason,  105  U.  S.  696. 

8.  Conduct  Unbecoming  a  Gentleman.  —  In 
Steiner's  Case,  6  Op.  Atty.-Gen.  413,  ic  is  said: 
"An  officer  of  the  army  *  *  *  is  bound 
by  the  law  to  be  a  gentleman,  and  an  officer, 
whether  in  or  under  command." 

9.  Swaim's  Case,  18  Op.  Atty.-Gen.  113. 
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the  civil  courts  has  been  rarely  directed  to  the  subject.1  It  should  be  noted 
that  'the  sixty-first  article  is  wholly  independent  of  other  definitions  of  offenses 
in  the  statutes,  and  the  same  course  of  conduct  may  constitute  an  offense  else- 
where provided  for,  and  may  also  warrant  a  conviction  under  this  article.2 

The  Sixty-second  Article  of  War  provides  that  all  crimes  not  capital,  and  all  dis- 
orders and  neglects,  which  officers  and  soldiers  may  be  guilty  of,  to  the  preju- 
dice of  good  order  and  military  discipline,  are  to  be  taken  cognizance  of  by  a 
general,  or  a  regimental,  garrison,  or  field  officer's  court-martial,  according  to 
the  nature  and  degree  of  the  offense,  and  punished  at  the  discretion  of  the 
court.3  Although  the  punishment  of  military  offenses  and  irregularities 
termed  "  conduct  prejudicial  to  good  order  and  military  discipline  "  is  within 
the  discretion  of  a  court-martial,  this  discretion  must  be  exercised  within 
reasonable  limits,  and  only  minor  punishments  can  be  inflicted  for  minor 
offenses.4 

Purpose  of  These  Articles.  —  It  will  be  observed  that  these  articles  do  not  define 
either  of  the  offenses  denounced,  but  they  were  intended  to  cover  the  numer- 
ous offenses,  disorders,  and  neglects  of  military  life  not  otherwise  specially 
provided  for  by  the  articles  of  war.5  The  jurisdiction  of  courts-martial 
extends  to  the  trial  and  punishment  of  acts  of  military  or  naval  officers  which 
tend  to  bring  disgrace  and  reproach  upon  the  service  of  which  they  are  mem- 
bers, whether  these  acts  are  done  in  the  performance  of  military  duties,  or  in 
a  civil  position,  or  in  a  social  relation,  or  in  private  business.6 

g.  Arrest  and  Detention  of  Accused.  —  Officers  charged  with  crime 
are  required  to  be  arrested  and  confined  in  their  barracks,  quarters,  or  tents, 
and  deprived  of  their  swords  by  the  commanding  officer.  And  any  officer 
who  leaves  his  confinement  before  he  is  set  at  liberty  by  his  commanding 
officer  shall  be  dismissed  from  the  service.7  Soldiers  charged  with  crimes  are 
required  to  be  confined  until  tried  by  court-martial  or  released  by  proper 
authority.8  No  warrant  is  required  for  their  arrest,  nor  is  the  manner  or  place 
of  confinement  specified.9 

Duration  of  Confinement.  —  Under  the  seventieth  article  of  war,  a  confinement 
for  more  than  eight  days  is  not  illegal  unless  it  appears  that  a  court-martial 
could  have  been  assembled  within  the  period  of  confinement.10  The  article 
applies  only  to  confinement  preliminary  to  trial,  and  has  no  application  to  a 
confinement  during  trial  and  pending  the  judgment.11 

Detention  of  Prisoner  After  Conviction. — -A  court-martial  has  power  to  detain  a 
prisoner  after  conviction  until  the  will  of  the  reviewing  authority  in  respect  to 
the  sentence  is  known.1- 

h.  Attendance  of  Witnesses.  — Courts-martial  may,  of  course,  compel 

1.  See  collection  of  general  orders  issued  9.  Arrest  Without  Warrant  —  Place  of  Confine- 

upon  such  prosecutions,  and  defining  the  con-  ment.  —  Thus  a  deserter  may  be  arrested  by 

duel  contemplated  by  the  article,  in  2  Win-  the  proper  authority  without  a  warrant,  and 

throp's  Military  Laiv  1106-1115.  confined  in  the  county  jail.     Hutchings  v. 

Failure  to  Pay  Debts.  —  U.  S.  v.  Fletcher,  148  Van  Bokkelen,  34  Me.  126.    See  also  supra, 

U.  S.  84,  26  Ct  CI.  541  this  subdivision.  Jurisdiction  of  Court  —  As  to 

2.  In  re  Carter,  97  Fed.  Rep.  496.  Offenses  —  Arrest  of  Deserters. 

3.  Shooting  with  Intent  to  Kill.  —  Exp.  Mason,  As  to  the  expenses  of  commitment  of  a  de- 
105  U.  S.  696.  See  also  U.  S.  v.  Maney,  61  serter  to  the  county  jail,  in  England,  see  Rex 
Fed.  Rep.  140.  v.  Pierce,  3  M.  &  S.  62. 

4.  Swaim  v.  U.  S.,  28  Ct.  CI.  173.  10  Detention  of  Prisoner. — Hutchings  v.  Van 

5.  In  re  Carter,  97  Fed.  Rep.  496.    See  also  Bokkelen,  34  Me.  126. 

Swaim  v.  U.  S.,  28  Ct.  CI.  173.  A  military  commander  arresting  a  person 

6.  Smith  v.  Whitney,  116  U.  S.  167;  People  charged  with  an  offense  must  proceed  with 
v.  Porter,  50  Hun  (N.  Y.)  161.  due  diligence  to  bring  him  before  the  proper 

7.  Article  of  war  65.  See  Wales  v.  Whitney,  tribunal  for  trial.  Holmes  v.  Sheridan,  1  Dill. 
114  U.  S  564.  (U.  S.)  351.    See  also  Blake's  Case,  2  M.  &  S. 

As  to  arrest  of  naval  officers  in  the  British  428. 

service,  see  Reg.  v.  Cuming,  19  Q.  B.   D.  11.  Matter  of  Corbett,  9  Ben.  (U.  S.)  274. 

13.  12.  Vanderhevden  V,  Young,  11  Johns.  (N, 

8.  Article  of  war  (jC),  Y.)  i§q, 
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the  attendance  of  witnesses  in  the  military  service,  but  in  the  absence  of  a 
statute  giving  them  such  power  they  cannot  compel  the  attendance  of  civilians 
as  witnesses.1 

Compensation  of  witnesses.  — The  government  cannot  command  the  services  of 
an  expert  witness  without  compensation.2  - 

i.  EVIDENCE.  —  No  rules  of  evidence  to  be  observed  by  courts-martial  are 
prescribed  by  Congress,  and  such  courts  are  governed,  in  general,  by  the 
same  rules  of  evidence  as  govern  the  ordinary  criminal  courts.3  Questions  as 
to  the  admissibility  of  evidence  on  a  trial  before  a  court-martial  arc  to  be 
decide.!  by  that  court,  and  it  is  not  the  duty  of  the  secretary  of  war  to  give 
to  the  judge-advocate,  and  thus  to  the  court,  an  opinion  on  the  subject.4 

/.  Findings  and  Sentence — (i)  How  Determined.  —  The  acquittal  or 
conviction  of  the  accused,  and  the  sentence  imposed  in  case  of  conviction, 
except  where  a  certain  specific  punishment  is  prescribed  by  statute,  depend, 
of  course,  upon  the  vote  of  the  members  of  the  court.  Members,  in  giving 
their  votes,  shall  begin  with  the  youngest  in  commission.5  All  the  members 
are -required  to  vote,0  and  the  finding  and  sentence,  where  the  latter  is  not 
prescribed,  will  be  determined  by  a  majority  of  the  votes  cast,7  except  that 
the  sentence  of  death  requires  a  two-thirds  vote.8 

(2)  Requisites  to  Validity.  —  To  give  effect  to  the  sentence  of  a  court-martial 
it  must  appear  affirmatively  and  unequivocally  that  the  court  was  legally  con- 
stituted, that  it  had  jurisdiction,  that  all  the  statutory  regulations  governing 
its  proceedings  were  complied  with,  and  that  the  sentence  is  conformable  to 
law.  There  is  no  presumption  in  the  court's  favor  in  respect  to  these 
matters.9 

Sentence  Not  Rendered  Invalid  by  Mere  Irregularity  in  Proceedings,  —  But  the  validity 
of  the  sentence  of  a  court-martial  having  cognizance  of  the  charge  and  juris- 
diction of  the  person  of  the  accused  cannot  be  collaterally  questioned  for  a 
mere  irregularity  in  the  proceedings,  as  that  one  of  the  members  of  the  couit 
was  the  prosecutor  and  a  witness  in  the  case.10  And  after  the  sentence  has  been 
confirmed  and  carried  into  effect,  it  cannot  afterwards  be  set  aside  or  revised 
except  for  absolute  nullity  of  its  proceedings.  Any  objection  to  the  pro- 
ceedings for  irregularity  must  be  taken  before  the  sentence  is  confirmed.11 

1.  Witnesses.  —  9  Op.  Atty. -Gen.  311;  19  Op.  The  Testimony  of  a  Witness  Before  a  Court- 
Atty.-Gen.  501.  Martial  Is  Privileged,  and  cannot  be  made  the 

Such,  power  was  conferred  by  Rev,  Slat.  U.  basis  of  an  action  for  damages.    Dawkins  v. 

S.,  §  1202.    See  also  12  Op.  Atty. -Gen.  501.  Rokely,  L.  R.  7  H.  L.  744,  33  L.  T.  N.  S.  196. 

This  section  does  not  apply  to  naval  courts-  False  Swearing. —  It   seems  that  taking  a 

martial,  but  is  confined  to  army  courts-martial.  false  oath  before  a  court  martial  is  perjury  at 

19  Op.  Atty. -Gen.  501.  common  law.    Reg.  v.  Heane,  4  B.  &  S.  947, 

A  court-martial  is  without  authority  to  pun-  116  E.  C.  L.  947. 

ish  for  contempt  a  civilian  witness  for  refusal  4.  17  Op.  Atty. -Gen.  54. 

to  testify.    18  Op.  Atty. -Gen.  278.  5.  Article  of  war  95. 

2.  M liter  of  Smith,  24  Ct.  CI.  209.  6.  Winthrop's  Military  Law  (abridged  ed.) 
The  Array  Regulations  Relating  to  the  Compen-  156. 

sation  of  Witnesses  are  for  the  direction  and  7.  Winthrop's  Military  Law  (abridged  ed.) 

government  of  officers,  and  do  not  bind  the  72,  165. 

commindsr-in-chief  or  the  secretary  of  war.  8.  Article  of  war  96. 

Matter  of  Smith,  24  Ct.  CI.  209.  9.  Requisites  to  Validity  of  Sentence.  —  Runkle 

3.  Evidence  in  Courts-Martial.  —  Whittaker's  v.  U.  S.,  122  U.  S.  543;  Mills  v  Martin,  19 
Case,  17  Op.  Attv.-Gen.  310.  See  also  The  Johns.  (N.  Y.)  7;  Barrett  v.  Crane,  16  Vt.  246. 
Bounty,  1  Eist  312,  note;  Stratford's  Case,  The  conviction  by  a  general  court-martial 
cite, I  in  Rax  v.  Suddis,  1  East  313.  properly  called  cannot  be  ratified  or  confirmed 

Evidence  of  Handwriting  by  comparison  of  by  the  secretary  of  the  navy  where  one  mem- 
hands  is  inadmissible  on  a  trial  by  court-  ber  of  the  court  was  relieved  oy  a  subordinate 
martial,  except  where  the  writing  acknowl-  without  authority  from  the  secretary,  and 
edged  to  be  genuine  is  already  in  evidence  in  another  judge  substituted  in  his  stead.  22  Op. 
the  case,  or  the  disputed  writing  is  an  ancient  Atty. -Gen.  137. 

document.    Whittaker's  Case,  17  Op.  Any.-  10.  Keyes  v.  U.  S.,  109  V.  S.  336. 

Gen.  310.  11.  4  Op.  Atty. -Gen.  170;  4  Op.  Atty. -Gen. 

Employment  of  Experts.  —  Matter  of  Smith,  24  275;  Devlin's  Case,  6  Op.  Atty. -Gen.  369;  7 

Ct.  CI.  209.  Op.  Atty. -Gen.  98;  13  Op.  Atty. -Gen.  374. 
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(3)  Character  of  Sentence.  —  In  some  cases  the  statutes  or  articles  of  war 
prescribe  the  sentence  which  shall  be  imposed  for  certain  offenses,  but  gen- 
erally this  is  left  to  the  discretion  of  the  court-martial.1  The  sentence  must, 
of  course,  be  warranted  by  the  usages  of  the  service,2  and  not  forbidden  by 
law.3  The  ordinary  sentences  of  a  court-martial  are  forfeiture  of  pay,4 
imprisonment,5  suspension,0  dismissal  from  the  service,7  which  may  be  joined 
with  a  term  of  imprisonment,  and,  in  extreme  cases,  death.  Where  a  court- 
martial  has  power  to  impose  a  sentence  of  either,  but  only  one,  of  two  pun- 
ishments, and  imposes  a  sentence  of  both,  but  the  approving  power  approves 
the  sentence  as  to  one  and  disapproves  it  as  to  the  other  punishment,  the 
sentence  is  valid  as  approved.8 

(4)  Conviction  of  Minor  Offense.  — A  court-martial,  following  the  principles 
of  the  common  law,  may,  under  a  charge  of  a  certain  offense,  convict  the 
accused  of  a  lesser  offense  included  therein.  Thus,  a  naval  court-martial,  on 
the  trial  of  a  seaman  charged  with  desertion,  may  find  him  guilty  of  attempt- 
ing to  desert.9 

k.  Review  of  Proceedings  and  Sentence  —  (1)  By  Military  Authori- 
ties—  (a)  In  General.  —  Before  the  sentence  of  a  court-martial  may  be  carried 
into  effect  the  proceedings  and  sentence  of  the  court  must  be  submitted  to 
the  President,  the  commanding  officer,  or  the  officer  appointing  the  court,  as 
the  case  may  be.  The  reviewing  authority  may  approve  or  disapprove  the 
sentence,  grant  a  new  trial  or  return  the  proceedings  for  the  correction  of 
errors,  and  pardon  or  mitigate  the  punishment  adjudged.  The  effect  and 
conclusiveness  of  the  action  of  a  court-martial  depend  as  much  upon  the 
reviewing  officer's  approval  and  order  as  upon  the  original  proceedings ;  the 
two  constitute  an  entire  proceeding  and  are  to  be  considered  together.10 


1.  The  Sentence.  —  Consult  the  statutory  pro- 
visions. 

Under  the  Massachusetts  Acts  of  1809  and  1821 
a  militia  court-martial  may  sentence  the  ac- 
cused to  removal  from  office  and  likewise  to 
pay  a  fine,  the  latter  statute,  authorizing  the 
punishment  by  fine,  being  cumulative.  Coffin 
v.  Wilbur,  7  Pick.  (Mass.)  149. 

2.  A  Sentence  Placing  a  Navy  Contractor  under 
a  Permanent  Disability  in  regard  to  dealing  with 
the  government  in  the  matter  of  naval  supplies 
is  unwarranted  by  the  usage  of  the  naval 
service,  and  is  illegal.  Simes'  Case,  12  Op. 
Atly.-Gen.  528. 

3.  Sentence  Prohibited  by  Law.  —  Thus  flog- 
ging, branding,  marking,  or  tattooing  is  for- 
bidden. Article  of  war  98;  Naval  article  59; 
Rev.  Stat.  U.  S  ,  §  1354. 

Marking  on  the  body  was  formerly  permitted 
in  the  naval  service.  Croivell's  Case,  9  Op. 
Atty.-Gen.  80.  So  also  as  to  flogging.  Wilkes 
v.  Dinsman,  7  How.  (U.  S.)  89,  12  How.  (U. 
S.)  390. 

4.  Forfeiture  of  Pay  and  Allowances.  —  See  U. 

S.  v.  Landers,  92  U.  S.  77;  Ex  p.  Mason,  105 
U.  S.  696;  U.  S.  v.  Kingsbury,  138  U.  S.  87; 
Phelps's  Case,  4  Cl.  CI.  209;  Williams  v.  U. 
S.,  24  Ct.  Cl.  306;  Dodge  v.  U.  S.,  33  Ct.  Cl.  28. 

Where  the  President  has  approved  the 
sentence  of  a  court-martial  dismissing  an  offi- 
cer with  forfeiture  of  pay,  he  cannot,  by  rein- 
stating such  officer,  reinvest  him  with  a  right 
to  the  pay  thus  forfeited.  Vanderslice  v.  U. 
S.,  19  Ct.  Cl.  480. 

5.  Imprisonment  in  the  Penitentiary.  —  The 
ninety-seventh  article  of  war  prohibits  the  im- 
prisonment in  the  penitentiary  of  any  person 
in  the  military  service,  under  the  sentence  of 


a  couri-martial,  unless  his  offense  would  have 
been  so  punishable  under  the  laws  of  the 
United  States  or  of  the  state,  territory,  or  dis- 
trict in  which  the  offense  was  committed. 
See  Ex  p.  Mason,  105  U.  S.  696;  In  re  Esmond, 
5  Mackey  (D.  C.)  64. 

Imprisonment  at  Hard  Labor. —  Crowell's  Case, 
9  Op.  Atty.-Gen.  80;  Toombs's  Case,  10  Op. 
Aity.-Gen.  15S;  10  Op.  Atty.-Gen.  248;  Len- 
deneg's  Case,  12  Op.  Atty.-Gen.  510;  Ex  p. 
Mason,  105  U.  S.  696.  See  Exp.  Van  Vranken, 
47  Fed.  Rep.  888. 

Delivery  of  Convict  to  Prison.  —  21  Op.  Atty.- 
Gen.  204 

Performance  of  Duties  During  Imprisonment.  — 

Schuneman  v.  Diblee,  14  Johns.  (X.  Y.)  235. 

Place  of  Imprisonment.  —  In  re  Allen,  30  L.  J. 
Q.  B.  38,  3  L.  T.  N.  S.  468,  7  Jur.  N.  S.  234. 

6.  A  Sentence  of  Suspension  does  not  ordinarily 
deprive  the  offender  of  pay  and  allowances 
during  the  period  of  suspension.  Voorhees' 
Case  6  Op.  Atty.-Gen.  204;  Conrad  v.  U.  S., 
32  Ct.  Cl.  139.  But  a  court-martial  has  power 
in  such  case  to  suspend  also  the  officer's  pay 
and  emoluments.  Article  of  war  101;  Stvaim 
v.  U.  S.,  165  U.  S.  553. 

7.  Discharge  or  Dismissal  from  Service.  —  A 
sentence  of  discharge  afterwards  set  aside  as 
leing  void  for  want  of  jurisdiction  does  not 
affect  the  status  of  the  soldier.  In  re  Bird,  2 
Sawy.  (U.  S.)  33. 

8.  Hutton  v.  Blaine,  2  S.  &  R.  (Pa.)  75. 

9.  Conviction  of  Lesser  Offense.  —  Dynes  ;■. 
Hoover,  20  How.  (U.  S.)  65;  Rankhead  v.  U. 
S.,  20  Ct.  Cl.  405;  Swaim  v.  U.  S.,  28  Ct.  Cl. 
173. 

10.  Review  of  Proceedings. — In  re  Esmond,  5 

Mackey  (D.  C.)  64. 
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Revision  of  Proceedings.  —  The  authority  appointing  a  court-martial  may  order 
the  case  back  for  revision,  but  this  must  be  done  before  the  court  has  been 
dissolved.1  The  action  of  the  President  in  twice  returning  the  proceedings 
to  the  court  and  urging  a  more  severe  sentence  is  not  illegal,  and  the  last 
sentence  thereupon  imposed  is  not  void.2 

(b)  Confirmation  of  Sentence — aa.  Is  General.  —  No  sentence  of  a  court-martial 
may  be  carried  into  execution  until  the  proceedings  have  been  approved  and 
the  sentence  confirmed  as  required  by  law.3  Ordinarily,  the  sentence  may 
be  confirmed  and  carried  into  execution  by  the  officer  ordering  the  court  or 
by  the  officer  commanding  for  the  time  being.'1  In  some  instances  confirma- 
tion by  a  superior  officer  is  required,5  and  in  certain  cases  the  sentence  must 
be  confirmed  by  the  President.6 

Disapproval  of  Sentence.  —  Where  the  reviewing  authority  disapproves  the 
proceedings,  findings,  and  sentence,  and  orders  the  prisoner  to  be  released 
from  confinement,  this  is,  in  effect,  an  acquittal  by  the  court.7 

Sentence  Final  When  Coafinnei. — -  The  sentence,  when  confirmed  by  the  proper 
reviewing  authority,  is  final  and  must  be  executed,  unless  the  President  par- 
dons the  offender.8  Thus  the  President  cannot  annul  or  revoke  th'e  sentence 
of  a  court-martial  after  it  has  been  approved  by  a  former  President  and  carried 
into  execution.9 

66.  By  President.  — Where  the  sentence  of  a  court-martial  is  required  to  be 
submitted  to  the  President  for  his  confirmation  or  disapproval,  it  is,  of  course, 
inoperative  until  approved  by  him.  His  personal  judgment  is  required,  and 
he  cannot  delegate  the  power  conferred  upon  him.  And  before  the  sentence 
can  be  carried  into  effect  it  must  appear  affirmatively  that  the  President's 
approval  is  the  result  of  his  own  judgment,  and  not  a  mere  departmental 
order  which  miy  or  may  not  have  attracted  his  personal  attention.10  It  is  not 
necessary,  however,  that  the  judgment  of  the  President  should  be  personally 
attested  by  him,  but  it  will  ordinarily  be  shown  by  the  certificate  of  the  sec- 
retary of  war. 11  Whether  the  sentence  of  a  court-martial  has  been  confirmed 
by  the  President  is  to  be  determined  by  the  evidence,  no  specific  form  of 
approval  hiving  been  prescribed  by  statute.12 

Ratification  of  Execution  of  Sentence.  —  It  seems  that  the  President  may  give 
vahlity  to  the  sentence  of  a  court-martial  by  confirmation  after  it  has  been, 
without  his  approval,  carried  into  effect.13 

(c)  Pardon  or  Mitigation  of  Punishment.  ■ — -  After  the,,  sentence  has  been  duly 
approved  and  executed,  the  only  way  in  which  the  guilt  of  the  offender  can 
be  removed  is  by  pardon.1* 

1.  Vojrhaes's  Case,  6  Op.  Atty.-Gen.  200;  U.  S.  v.  Page.  137  U  S.  673,  reversing  25  Ct. 
Ex  p.  Reed,  100  U.  S.  13,  affirming  26  Int.      CI.  254,  11  Op.  At(y.-Gen.  21. 

Re/.  Rec.  35;  Smith  v.  Whitney,  116  U.  S.  167.  11.  Authentication  of  President's  Approval  by 

2.  S.waim  v.  U.  S.,  165  U.  S.  553.  Certificate  of  Secretary  of  War  Sufficient. —  U.  S. 

3.  Confirmation.  —  Article  of  war  104  efsey./  v.  Page,  137  U.  S.  673;  U.  S.  v  Fletcher,  148 
27  U.  S.  Stat,  at  L.  277;  Mills  v.  Martin,  19  U.  S.  84;  Ide  v.  U.  S.,  150  U.  S.  517;  Phillips's 
Johns.  (N.  Y.)  7.  Case,  16  Op.  Atty.-Gen  550. 

4.  Article  of  war  109.  12.  16  Op.  Auy.-Gert.  298. 

5.  Articles  of  war  107,  109,  no.  13.  16  Op.  Attv.-Gen.  298. 

6.  Articles  105.  106,  10S.  And  see  the  sue-  14.  Pardon  or  Mitigation. — Thus  the  President 
ceeding  subdivision.  may  pardon  a  dismissed  officer  and  reappoint 

7.  13  Op.  Atty.-Gen.  459.  him  to  office     n  Op  Atly.-Gen.  iq. 

8.  Senten3e  Final  When  Approved.  —  Dy  nes  v.  And  the  appoint  ment  to  a  new  commission 
H->:>ver,  2o  Ho.v.  (LJ.  S.)  65;  Porter's  Case,  17  is  a  constructive  pardon  of  a  previous  sentence 
Op.  Atty.-Gen.  297,  18  Op.  Attv.-Gen.  18.  pronounced  but   unexecuted.     4  Op.  Any  - 

9.  President  Cannot  Annul  or  Revoke  Executed  Gen  8;  6  Op.  Atty.-Gen.  123. 

Sentence.  —  Howe's  Case,  6  Op  Any. -Gen.  An  order  of  the  President  revoking  his  ap- 
506;  Ryan's  Case,  10  Op.  Atly.-Gen.  64;  n  proval  of  a  sentence  of  dismissal,  while  it  can- 
Op.  Aity.-Gen.  19;  Runkle  v.  U.  S.,  19  Ct.  CI.  not  have  the  effect  of  restoring  the  officer  to 
396.  the  service  and  entitling  him  to  forfeited  pay, 

10.  President  Must  Act  in  Person.  —  Runkle  v.  may  operate  as  a  pardon.  Vanderslice  v.  U. 
U.  S.,  122  U.  S.  543,  reversing  19  Ct.  CI.  396;  S'.,  19  Ct.  CI.  480. 
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The  One  Hundred  and  Twelfth  Article  of  War,  which  provides  that  every  officer  who 
is. authorized  to  order  a  general  court-martial  shall  have  power  to  pardon  or 
mitigate  any  punishment  adjudged  by  it,  refers  only  to  the  judgment  of  the 
court-martial,  and  does  not  give  the  officer  ordering  the  court  power  to  par- 
don or  mitigate  the  punishment  of  an  offense  finally  adjudged  and  confirmed 
by  himself.1 

Formerly  Officers  Authorized  to  Appoint  Summary  Courts-Martial  had  no  power  to  com- 
mute the  sentence  pronounced  by  such  courts.2 

Substitution  of  New  Punishment.  —  Authority  to  mitigate  the  sentence  of  a  court- 
martial  does  not  extend  to  the  substitution  of  another  punishment,  but  is 
confined  to  the  mere  reduction  in  severity  of  the  punishment  decreed.3 

(2)  By  Civil  Courts.  —  Courts-martial  are  tribunals  having  their  own 
special  powers  and  jurisdiction,  and  the  proceedings  of  such  a  court,  and  its 
judgment  and  sentence,  when  confirmed  by  the  proper  authorities,  are  con- 
clusive and  cannot  be  reviewed  or  interfered  with  by  the  civil  courts.4  But 
it  is  the  province  of  the  civil  courts  to  confine  such  tribunals  strictly  to  the 
exercise  of  their  special  jurisdiction,  and  they  may  inquire  into  the  question 
of  jurisdiction,  and  if  they  find  that  the  offense  charged  was  not  cognizable 
by  a  military  court  or  that  a  person  held  by  such  court  was  not  amenable  to 
its  jurisdiction,  they  may  order  his  discharge  on  habeas  corpus,  or  otherwise 
prevent  the  execution  of  the  sentence.5  Their  inquiry,  however,  is  limited 
to  the  question  of  jurisdiction;  they  cannot  inquire  into  the  guilt  or  inno- 
cence of  the  accused.6  And  to  warrant  the  discharge  on  habeas  corpus  of  a 
prisoner  held  under  sentence  of  a  court-martial,  it  must  appear  that  the 
sentence  is  not  merely  erroneous  and  voidable,  but  absolutely  void.7 

Irregular  Arrest.  —  Although  the  arrest  of  a  person  subject  to  the  jurisdiction 
of  a  court-martial  for  an  offense  cognizable  by  such  court  may  have  been  irreg- 
ular, it  seems  that  a  civil  court  will  not  discharge  the  prisoner  before  he  has 
been  tried  by  the  military  authorities.8 

/.  LIMITATION  OF  PROSECUTIONS. — The  One  Hundred  and  Third  Article  of  War 
provides  that  no  person  shall  be  liable  to  be  tried  and  punished  by  a  general 

1.  19  Op.  Atty.-Gen.  106.  Strobh.  L.  (S.  Car.)  190;  Williams  v.  U.  S.,  24 

2.  6  Op.  Atty.-Gen.  123.    But  such  power     Cl.  CI.  30S. 

has  been  conferred  by  statute  upon  command-  5.  Civil  Courts  May  Inquire  into  Jurisdiction  of 

ing  officers  authorized  to  approve  the  sentences  Military  Courts.  —  See  the  title  Habeas  Corpis. 

of  summary  courts-martial.    Act  of  July  27,  vol.  15,  p.  176.    And  see  Dynes  v.  Hoover,  20 

1892,  §  5.  How.  (U.  S.)  65;  In  re  Grimley,  137  U.  S.  147, 

3.  4  Op.  Atty.-Gen.  444.  reversing  on  another  point,  38  Fed.  Rep.  849; 

4.  Courts-Martial  Ordinarily  Not  Subject  to  Re-  In  re  Zimmerman,  30  Fed.  Rep.  176;  In  re 
view  by  Civil  Courts.  —  In  re  Manssrgh,  1  B.  &  Spencer,  40  Fed.  Rep.  149;  Washburn  v. 
S.  400,  101  E.  C.  L.  400;  Dynes  v.  Hoover,  20  Phillips,  2  Met.  (Mass.)  296.  See  also  gener- 
Hoiv.  (U.  S.)  65;  In  re  Bogart,  2  Sawy.  (U.  S.)  ally  cases  cited  in  note  immediately  preced- 
396;  Ex  p.  Reed,  100  U.  S.  13;  Ex  p.  Mason,  ing. 

105  U.  S.  696;  Keyes  v.  U.  S  ,  109  U.  S.  336;  As  to  the  writ  of  certiorari,  see  People  v. 

Wales  v.  Whitney,  114  U.  S.  564;  Kurtz  v.  Townsend,  (Supm.  Ct.  Spec.  T.)  10  Abb.  N. 

Moffitt,  115  U.  S.  487;  Smith  v.  Whitney,  116  Cas.  (N.  Y.)  169. 

U.  S.  167;  In  re  Grimley,  137  U.  S.  147;  U.  The  proceedings  of  a  state  court  martial  may 

S.  v.  Fletcher,  148  U.  S.  84;  Johnson  v.  Sayre,  be  re"iewed  by  the  state  courts  for  want  of 

158  U.  S.  109;  Swaim  v.  U.  S.,  165  U.  S.  553;  jurisdiction,  although  a  fine  imposed  upon  the 

Carter  v.  Roberts,  177  U.  S.  496;  /;/  re  While,  accused  be  claimed  by  the    United  States. 

17  Fed.  Rep.  723,  9  Sawy.  (U.  S.)  49;  In  re  Durham  v.  U.  S.,  4  Hayw.  (Tenn.)  69. 

Davison,  21  Fed.  Rep.  618;  In  re  McVey,  23  6.  Inquiry  Limited  to  Question  of  Jurisdiction. 

Fed.  Rep.  878;  In  re  Zimmerman,  30  Fed.  —In  re  Esmond,  5  Mackey  (D.  C.)  64;  Cox  v. 

Rep.  176;  In  re  Dohrendorf,  40  Fed.  Rep.  148;  Gee,  2  Winst.  L.  (60  N.  Car.)  131.    And  see 

In  re  Spencer,  40  Fed.  Rep.  149;  U.  S.  v.  cases  cited  in  notes  immediately  preceding. 

Maney,  6r  Fed.  Rep.  140;  In  re  Crain,  84  Fed.  The  guilt  or  innocence  of  the  accused  miiM 

Rep.  788;  Biddle's  Petition,  2  Hayvv.  &  H.  be  determined  by  the  military  court,  and  its 

(D.  C.)  198;  In  re  Esmond,  5  Mackey  (D.  C.)  judgment  will  not  be  reversed  by  the  civil 

64;  Washburn  v.  Phillips,  2  Met.  (Mass.)  296;  courts.    Matter  of  Corbett,  9  Ben.  (U.  S.)  274. 

Com.  v.  McClean,  2  Pars.  Eq.  Cas.  (Pa.)  367;  7.  See  the  title  Habeas  Corpus,  vol.  15.  p. 

Brown  v.  Wadsworth,  15  Vt.  170,  40  Am.  Dec.  176. 

674.     See  also  Matter  of  Brigadier-Gen.,   1  8.  See  Reg.  v.  Cuming,  19  Q.  B.  D.  13. 
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court-martial  for  any  offense  which  appears  to  have  been  committed  more  than 
two  years  before  the  issuing  of  the  order  for  such  trial,  unless,  by  reason  of 
having  absented  himself,  or  of  some  other  manifest  impediment,  he  shall  not 
have  been  amenable  to  justice  within  that  period.1 

To  What  offenses  Applicable.  —  The  two  years'  limitation  prescribed  applies  to 
all  offenses  that  may  be  tried  and  punished  by  a  general  court-martial.8 

The  Absence  Contemplated  by  the  Article  is  absence  from  the  j  u risdict  ion  of  the 
military  courts,  that  is,  absence  from  the  United  States.3 

"  Manifest  Impediment."  —  The  "  other  manifest  impediment  "  referred  to  in 
the  article  is  such  an  impediment  only  as  operates  to  prevent  the  miiijtary 
court  from  exercising  its  jurisdiction  over  the  offender;  as,  for  instance,  his 
being  continuously  a  prisoner  in  the  hands  of  the  enemy,  or  his  being  impris- 
oned under  sentence  of  a  civil  court  for  crime,  and  the  like.4  The  conceal- 
ment of  the  offense  by  the  accused  is  not  a  "  manifest  impediment."  5 

Bar  of  Statute  to  Be  Determined  by  Military  Court.  —  The  bar  provided  for  by  this 
article  is  a  defense,  which  must  be  investigated  and  determined  by  the  military 
court  having  jurisdiction  of  the  case,  without  interference  by  the  civil  courts.6 

Waiver  of  Limitation.  —  The  limitation  is  considered  as  being  not  only  for  the 
benefit  of  the  accused,  but  also  for  the  purpose  of  insuring  the  prompt  prose- 
cution of  offenses,  and  it  is  therefore  held  that  the  limitation  cannot  be  waived 
by  the  accused,  nor  can  he,  even  with  his  consent,  be  tried  by  a  general  court- 
martial  after  the  expiration  of  the  time  limited  by  the  statute.7 

111.  RECORDS  OF  COURT.  —  Any  person  interested  in  the  record  of  a  court- 
martial  on  file  in  the  navy  department  is  entitled  to  have  an  exemplified 
copy  thereof  after  the  proceedings  are  consummated  by  the  action  of  the 
proper  revisory  authority;  and  as  a  matter  of  public  justice  and  private  right 
the  secretarv  of  the  navy  and  his  subordinate  officers  should  not  withhold 
their  testimony  with  respect  to  the  contents  of  such  record  when  required  to 
give  it  by  the  summons  of  a  state  court.8 

Record  of  Proceedings  as  Evidence.  —  Where  a  reviewing  officer  sets  forth  in  his 
order  of  approval  of  the  proceedings  of  a  court-martial  the  matters  of  fact  and 
of  law  which  have  been  considered  by  the  court,  his  order  and  its  recitals  are, 
equally  with  the  record  of  the  proceedings,  evidence  of  what  matters  of  fact 
and  of  law  were  adjudicated  by  the  whole  proceeding  and  sentence.9  It  is 
held  that  the  record  of  the  proceedings  of  a  court-martial  cannot  be  used  to 
establish  a  collateral  fact  in  a  civil  proceeding  in  another  court.10 

n.  Inferior  Courts-Martial.  —  Besides  the  general  courts-martial  there 
are  several  inferior  tribunals,  as  follows:  regimental  courts-martial,11  garrison 
courts-martial, Vi  and  field  officers'  courts.13  In  addition  to  these  courts,  the 
Act  of  Congress  of  October  I,  1890,  provides  for  a  military  court  known 
as  the  summary  court.  This  last-named  court  is  merely  a  substitute  for  the 
garrison  or  regimental  court-martial,  though  the  statute  does  not  repeal  the 

1.  Prosecution  Barred  After  Two  Years.  —  1      618;  In  re  Zimmerman,  30  Fed.  Rep.  176. 
Op.  Any. -Gen.  3S3;   9  Op.   Any. -Gen.   181;         3.  hi  re  Davison,  4  Fed.  Rep.  507. 
Harris's  Case,  14.  Op.  Auy.-Gen.  265.  4.  In  re  Davison,  4  Fed.  Rep.  507.    See  also 

See  26  U.  S.  Stat,  at  L.  54,  passed  in  1890,  9  Op.  Auy.-Gen.  181. 

for  anamendmentin  regard  to  prosecutions  for  5.  14  Op.  Auy.-Gen.  52;  Harris's  Case,  14 

desenion  in  time  of  peace.  Op.  Atty.-Gen.  265. 

Suspension  of  Prosecution  Because  of  Pendency  6.  Bar  of  Statute  to  Be  Determined  by  Military 

of  Civil  Proceedings  Arising  Out  of  the  Matter —  Court. —  ///  re  While,  17  Fed.  Rep.  723;  In  re 

Statute  No  Defense. —  How  e's  Case,  6  Op.  Ai  ty.-  Davison,  21  Fed.  Rep.  618;  In  r,  Zimmerman, 

Gen.  511.    See  also  Closson  v.  U.  S.,  7  App.  30  Fed.  Rep.  176. 

Cas.  (0.  C.)  460.  7.  1  Op.  At!  y.-Gen.  383;  6  Op.  Atty.-Gen.  289. 

2.  14  Op.  Atty.-Gen.  52.  8.  Court  Records. —  it  Op.  Atty.-Gen.  131. 
Prior  to  the  Amendment  of  1890  (26  U.  S.  Stat.  9.  In  re  Esmond,  5  Mackey  (D.  C.)  64. 

at  L.  54),  it  was  held  that  article  of  war  103  10.  U.  S.  v.  Clark,  96  U.  S.  37. 

applied  to  the  offense  of  desertion  as  well  as  11.  See  articles  of  war  81,  83. 

to  all  other  offenses.    13  Op.  Atty.-Gen.  462;  12.  Articles  of  war  82,  83. 

In  re  Davison,  4  Fed.  Rep.  507,  21  Fed.  Rep.  13.  Articles  of  war  80,  83,  no. 
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articles  of  war  providing  for  such  courts.1  Under  this  act  the  commanding 
officers  authorized  to  approve  the  sentences  of  summary  courts  had  no  power 
to  remit  or  mitigate  the  same,2  but  this  power  has  since  been  conferred  by- 
statute.3 

2.  Courts  of  Inquiry.  —  The  articles  of  war  provide  for  courts  of  inquiry  for 
the  purpose  of  examining  iato  the  nature  of  any  transaction  of,  or  accusation 
or  imputation  against,  any  officer  or  soldier.  Its  proceeding  is  not  a  trial, 
but  an  investigation,  generally  preliminary  to  determining  whether  the  accused 
shall  be  brought  before  a  court-martial  for  trial;  nevertheless,  it  is  in  some 
respects  of  a  quasi-judicial  character.4 

Statute  of  Limitations  Not  Applicable.  —  The  objects  of  a  court  of  inquiry  are  not 
limited  to  investigations  preparatory  to  a  trial  by  court-martial,  but  extend 
also  to  the  legal  procurement  of  information  of  any  sort  material  to  the  mili- 
tary service  or  the  discipline  and  government  of  the  army,  and  therefore  the 
two  years'  limitation  of  prosecutions  prescribed  by  the  one  hundred  and  third 
article  of  war  does  not  apply  to  such  courts.5 

3.  Military  Commissions  —  Definition.  —  A  military  commission  is  a  tribunal 
instituted  in  times  of  war  or  martial  law  for  the  trial  of  offenses  which,  either 
by  reason  of  the  character  of  the  accused  or  the  nature  of  the  offense,  do  not 
come  within  the  rules  and  articles  of  war  or  the  jurisdiction  of  a  court-martial. 
Military  commissions  were  initiated  during  the  Mexican  war  by  General  Scott, 
and  were  extensively  employed  in  both  the  Mexican  and  the  civil  war,  as 
well  as  in  Indian  wars  of  later  date.  There  are  no  statutory  provisions  as  to 
the  composition  and  procedure  of  such  courts,  but  in  practice  they  are  subject 
to  the  same  rules  in  these  respects  as  courts-martial.6 

Recognition  of  Military  Commissions.  —  Although  there  is  no  express  provision  of 
the  Constitution  or  Acts  of  Congress  authorizing  military  commissions,  yet 
such  commissions  are  tribunals  now  as  well  known  and  recognized  in  the  laws 
of  the  United  States  as  the  court-martial.7  They  have  been  repeatedly 
recognized  by  the  executive,8  legislative,9  and  judicial  10  departments  of  the 
government  as  tribunals  for  the  trial  of  military  offenses.  But  while  military 
commissions  are  thus  recognized,  such  a  commission  is  not  a  court  within  the 
meaning  of  the  fourteenth  section  of  the  Judiciary  Act  of  1789,  nor  is  the 
authority  exercised  by  it  judicial  in  the  sense  in  which  judicial  power  is  granted 
to  the  United  States'.11 

Jurisdiction.  —  A  military  commission,  unlike  a  court-martial,  is  exclusively 
a  war  court;  that  is,  it  may  legally  be  convened  and  assume  jurisdiction  only 
in  time  of  war  or  of  martial  law  or  military  government  when  the  civil  author- 
ity is  suspended. 12 

1.  20  Op.  Atty.-Gen.  34.6.  6.  Military  Commissions.  —  See  generally  the 

2.  20  Op.  Atty.-Gen.  346.  authorities  cited  throughout  this  section. 

3.  Act  of  July  27,  1892,  c.  272.  7.  State  v.  Stillman,  7  Coldw.  (Tenn.)  341. 

4.  Courts  of  Inquiry.  —  Articles  of  war  115-  8.  Executive  Recognition.  —  See  Ex  /.  Yal- 
121;  Cent.  Diet.,  tit.  Court.  landigham,  1  Wall.  (U.  S.)  243;  14  Op.  Attv  - 

As  to  naval  courts  of  inquiry,  see  Rev.  Stat.  Gen.  250:  State  v.  Stillman,  7  Coldw.  (Tenn.) 
U.  S.,  §  1642,  arts.  55-60;  8  Op.  Atty.-Gen.  335.      341.     Military  commissions  have   also  fre- 

Where  a  military  officer  of  high  rank  is  quenlly  been  recognized  in  executive  orders 
charged  by  a  citizen  with  fraudulent  practices,      and  proclamations. 

the  secretary  of  war  may  bring  the  matter  to  9.  Statutory  Recognition.  —  See  Rev.  Stat,  t  . 
the  personal  attention  of  the  President,  who  S..  1199.  1343,  1344.  4S31. 
may  order  a  court  of  inquiry,  and  upon  the  10.  Judicial  Recognition.  —  See  Ex  p.  Val- 
report  of  that  court  order  a  trial  bv  court-  landigham,  1  Wall.  (U.  S.)  243;  Ex  p.  Milli- 
martial,  although  the  citizen  adjusts  his  diffi-  gan,  4  Wall.  (U.  S.)  2;  Stale  v.  Stillman,  7 
cullies  with  the  officer  and  withdraws   the      Coldw.  (Tenn.)  34T. 

charges.  Swaim  v.  U.  S.,  2S  Ct.  CI.  173.  11.  Ex  p.  Vallandigham,  1  Wall.  (U.  S.i  243- 
affirmed  165  U.  S.  553.  12.  Jurisdiction  Limited  to  Time  of  War. — In  re 

Report  of  Court  a  Privileged  Communication.  —  Egan,  5  Blatchf.  (U.  S.)  319;  5  Op.  Atty.-Gen. 
Home  v.  Bentinck,  2  Brod.  £  B.  130,  6  E.  C.  55;  Matter  of  Martin.  45  Barb.  (N.  Y.)  142,  31 
L.  68.  How.  Pr.  (N.  Y.)  228.    See  also  Milliken's 

5.  6  Op.  Atty.-Gen.  239.  Case,  12  Op.  Atty.-Gen.  332. 

660  Volume  XX. 


Civil  Status  and  Relations 


MILITARY  LAW. 


of  the  Military. 


At  to  Place,  its  jurisdiction  is  ordinarily  limited  to  the  theatre  of  war  or  of 
military  occupation.1 

As  to  Persons.  —  Its  jurisdiction  extends  to  persons  connected  with  the  army 
of  the  enemy,  acting  as  spies  or  violating  the  rules  of  war;  to  the  inhabitants 
of  the  enemy's  country  held  by  an  army  of  occupation;  to  the  inhabitants  of 
places  under  martial  law;  and  to  members  of  the  army  of  the  United  States, 
or  civilians  serving  with  it  in  the  field,  who  have  committed  offenses  not 
within  the  jurisdiction  of  a  court-martial.2 

The  Offenses  Cognizable  by  Such  a  Tribunal  comprise  violations  of  the  laws  and 
usages  of  war,  breaches  of  military  orders  or  regulations  not  within  the  juris- 
diction of  courts  martial,  and  criminal  offenses  cognizable  by  the  ordinar}' 
criminal  courts  and  which  would  be  tried  by  such  courts  if  unobstructed  in 
the  exercise  of  their  jurisdiction.3 

No  Civil  Jurisdiction.  —  A  military  commission  is  properly  a  criminal  court 
exclusively,  and  will  not  assume  jurisdiction  of  controversies  of  a  civil  nature 
between  private  individuals.4 

Review  of  Proceedings. — The  Supreme  Court  of  the  United  States  has  no 
jurisdiction  to  review  by  certiorari  the  proceedings  of  a  military  commission.5 

IX  Civil  Status  and  Relations  of  the  Military  —  1.  In  General.  — 
Persons  belonging  to  the  military  service  are  not,  by  reason  of  their  military 
character,  relieved  of  their  duties  and  liabilities  or  deprived  of  their  rights  as 
citizens.6 

2.  Exemption  from  Arrest.  —  By  act  of  Congress  enlisted  men  are  exempted 
from  arrest  on  civil  process,  except  for  debts  amounting  to  twenty  dollars  con- 
tracted before  enlistment.7  It  is  held  that  this  act,  being  for  the  support 
and  defense  of  the  country,  should  receive  a  liberal  construction.8  In  most 
of  the  states  persons  in  the  military  service  are  by  statute  privileged  from 
arrest.9 

3.  Capacity  to  Hold  Civil  Office  or  Employment.  —  It  is  provided  by  statute 
that  no  officer  of  the  army  on  the  active  list  shall  hold  any  civil  office,  whether 
by  election  or  appointment,  and  every  such  officer  who  accepts  or  exercises 
the  functions  of  a  civil  office  shall  thereby  cease  to  be  an  officer  of  the  army, 
and  his  commission  shall  be  thereby  vacated.10    This  provision  does  not 

A  military  commission  in  Texas  in  Septem-  5.  Exp.  Vallandigham,  I  Wall.  (U.  S.)  243. 
b;r.  1 863,  hid  jurisdiction  over  a  citizen  of  6.  In  State  v.  Sparks,  27  Tex.  627,  the  court 
tha*.  state,  not  in  the  naval  or  military  service,  said :  "  The  soldier  is  still  a  citizen,  and  as 
charged  with  the  murder  of  another  citizen,  such  is  always  amenable  to  the  civil  author- 
ani  under  indictment  and  arrest  in  the  state  ity."  See  generally  authorities  cited  in  sec- 
courts  therefor.  Weaver's  Case,  13  Op.  Atty.  tions  immediately  following. 
Gen.  59.    See  also  14  Op.  Atty. -Gen.  249.  Duty  of  Soldier  to  Prevent  Breach  of  Peace. — 

1.  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2;  Milligan  A  soldier  is  as  much  bound  to  pre  vent  a  breach 
v.  Hovey,  3  Biss.  (U.  S.)  13;  Devlin's  Case,  12  or  a  felony  as  any  other  parson.  Burdett  v. 
Ct.  CI.  266:   Devlin's  Claim,   12  Op.  Atty.-  Abbot,  4  Taunt.  4+9. 

Gen.  128.    See  also  In  re  Murphy,  Woolvv.  7.  Exemption  from  Arrest. —  Rev.  Stat.  U.  S., 

(U.  S.)  141.  §  1237. 

2.  Persons  Subject  to  Jurisdiction. — Winthrop's  8.  Matter  of  Roode,  2  Wheel.  Crim.  (N.  Y.) 
Military  Law  1307;  14  Op.  Atty. -Gen.  249.  541,  wherein  it  was  held  that  the  act  applied 

The  persons  charged  with  the  assassination  to  a  case  where  several  claims  against  the 

of  President  Lincoln  in  Washington,  on  April  parly  enlisting,    arising    before  enlistment, 

14,  1865,  were  held  subject  to  trial  by  a  mili-  each  for  less  than  twenty  dollars,  but  exceed- 

tary  commission,  although  the  civil  courts  ing  that  amount  in  the  aggregate,  were  held 

were  open  at  that  time.    11  Op.  Atty. -Gen.  297.  by  different  persons,  but  after  enlistment  came 

3.  Winthrop's  Military  Law  1309.  into  the  hands  of  one  person. 

4.  State  v.  Stillman,  7  Coldw.  (Tenn.)  9.  Consult  the  statutes.  See  generally  the 
341.  tills  Imprisonment  for  Debt  and  in  Civil 

Civil  Commission  Organized  by  Military  Au-  Actions,  vol.  16,  p.  12. 

thorities.  —  Walt    v.    Thomason,    10    Heisk.  10.  As  to  Civil  Office.  —  Rev.    Stat.  U.  S., 

(Tenn.)  151,  overruling  Hefferman  v.  Porter,  6  §  1222.    See  15  Op.  Atty. -Gen.  306. 

Coldw.  (Tenn.)  391,  98  Am.  Dec.  459;  Draper  A  position  on  a  board  of  experts  created  by 

v.  Hale,  10  Heisk.  (Tenn.)  152.  note;  Walsh  v.  a  city  ordinance  to  determine  the  best  and 

Porter,  12  Heisk.  (Tenn.)  401.  most  durable  pavement  for  the  streets  of  the 
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prohibit  the  holding  of  a  civil  office  by  a  retired  army  officer.1 

'  Employment  on  Civil  Works,  etc.  —  It  is  further  provided  that  no  officer  of  the 
army  shall  be  employed  on  civil  works  or  internal  improvements,  or  be  allowed 
to  engage  in  the  service  of  any  incorporated  company,  or  be  employed  as 
acting  paymaster  or  disbursing  agent  of  the  Indian  department,  if  such  extra 
employment  requires  that  he  shall  be  separated  from  his  company,  regiment, 
or  corps,  or  if  it  shall  otherwise  interfere  with  the  performance  of  the  military 
duties  proper.2 

Employment  in  Diplomatic  Service.  —  It  is  further  provided  that  any  officer  of  the 
army  who  accepts  or  holds  any  appointment  in  the  diplomatic  or  consular 
service  of  the  government  shall  be  considered  as  having  resigned  his  place  in 
the  army,  and  it  shall  be  filled  as  a  vacancy.3  This  section  does  not  apply  to 
retired  army  officers,  but  such  officers  holding  diplomatic  or  consular  positions 
and  accepting  pay  thereunder  are  not  entitled  to  pay  as  army  officers  also.4 

Detail  as  College  Professors. — -The  President  is  authorized  in  certain  cases  to 
detail  army  officers,  both  from  the  active  and  from  the  retired  lists,  to  act  as 
presidents,  superintendents,  or  professors  of  institutions  of  learning.5 

Disability  under  State  Laws.  —  The  position  of  an  army  officer  is  an  office  within 
the  meaning  of  state  laws  prohibiting  the  holding  of  two  offices,  and  under 
such  laws  an  army  officer  cannot  legally  hold  civil  office.6 

4.  Right  to  Vote.  —  Since  a  person  does  not,  by  being  enrolled  or  enlisted 
in  the  army,  cease  to  be  a  citizen,  he  of  course  does  not  lose  his  right  to  vote 
by  becoming  a  soldier.  He  may,  however,  be  unable  to  exercise  this  right 
by  reason  of  his  absence  in  the  service  from  the  place  where  his  vote  should 
be  cast.  This  branch  of  the  subject  of  military  law  is  treated  under  other 
titles  in  this  work.7 

5.  Liability  to  Taxation  —  On  Pay,  Allowances,  and  Equipment.  —  The  pay,  allow- 
ances, and  equipment  of  persons  in  the  military  service  are  not  subject  to 
taxation  by  the  state  or  municipal  governments,  these  being  exempt  from 
taxation  on  the  ground  of  public  policy.8 

On  Real  Property. — -An  army  officer  or  soldier  is  liable  to  taxation  for  real 
estate  belonging  to  him,  in  the  same  manner  as  other  owners  of  real  estate. 

city  is  an  office  within  the  meaning  of  the  the  prohibition  of  section  1224.    19  Op.  Atiy.- 

tatute.    18  Op.  Atty. -Gen.  ir.  Gen.  600. 

Prohibition  as  to  Holding  Territorial  Office.  —  Officers  on  Leave  of  Absence  may  properly  en- 
See  Rev.  Stat.  U.  S.,  §  i860.  gage  in  the  employments  referred  to  in  section 

In  Hill  v.  Territory,  2  Wash.  Ter.  147,  it  1224  although  they  be  thereby  separated  from 

was  held  that  retired  officers  belong  to  the  their  companies,  etc. ;  but  a  request  for  a  leave 

army  within  the  meaning  of  this  statute.  of  absence  for  the  purpose  of  being  able  to  en- 

But  retired  officers  are  now  excepted  from  gage  in  such  employments  is  an  attempt  to 

the  prohibition  by  statute.    22  U.  3.  Stat,  at  L.  evade  the  statute,  and  should  not  be  granted. 

567.  19  Op.  Atty. -Gen.  600. 

1.  A  Retired  Army  Officer  is  not  prohibited  Employment  as  Indian  Agents.  —  Under  Rev. 
from  holding  an  office  in  an  executive  depart-  Stat.  U.  S.,  §§  1224  and  2062,  the  President 
ment,  nor  from  receiving  the  salary  thereof  in  may  detail  military  officers  to  act  as  Indian 
addition  to  his  regular  pay.  Collins's  Case,  agents,  ptovided  this  can  be  done  without 
15  Ct.  CI.  22.  separating  them  from  their  regiments.    14  Op. 

See  also,  as  to  the  capacity  of  a  retired  offi-  Atty. -Gen.  573;  15  Op.  Atty. -Gen.  405. 

cer  to  hold  civil  office  or  employment,  supra,  3.  Rev.  Stat.  U.  S.,  §  1223. 

this  title,  Military  Establishment  of  the  United  4.  Badeau  v.  U.  S.,  130  U.  S.  439. 

States — Officers  —  Retirement — Status  of  Re-  5.  Detail  as   College  Professors. —  Rev.  Slat. 

tired  Officer.  rj.  S.,  §  1225;  25  U.  S.  Stat,  at  L.  491;  26  U. 

2.  Employment  on  Civil  Works,  etc.  —  18  U.  S.  S.  Stat,  at  L.  716;  28  U.  S.  Stat,  at  L.  7;  28  U. 
Stai.  at  L.  240,  c.  69.  This  statute  is  substi-  S.  Stat,  at  L.  233,  235;  20  Op.  Atty. -Gen.  687. 
tuted  for  and  is  substantially  the  same  as  Rev.  6.  Disability  under  State  Laws.  —  Oliver  v. 
Stat.  U.  S.,  §  1224.  Jersey  City,  63  N.  J.  L.  96;  State  v.  De  Gress, 

The  detail  of  an  army  officer  to  report  to  the  53  Tex.  387.    But  see  People  v.  Duane.  121 

president  of  the  World's  Columbian  Commis-  N  Y.  367. 

sion  with  a  view  to  his  assignment  by  the  7.  See  the  titles  Dojiicil,  vol.  10,  p.  6;  Elec- 

latter  to  the  duties  of  engineer  in  the  prepara-  tions,  vol.  10,  p.  552. 

tion  and  construction  of  buildings,  grounds,  8.  See  the  title  Exemptions  (from  Taxation), 

etc.,  for  the  exposition,  was  held  to  be  within  vol.  12,  pp.  369,  373. 
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On  Personal  Property.  —  The  personal  property  of  persons  in  the  military 
service  is  subject  to  taxation  like  that  of  other  persons,  provided  it  be  not 
held  within  a  place  over  which  the  United  States  has  exclusive  jurisdiction.1 

6.  Liability  to  Criminal  Prosecution.  —  A  person  in  the  military  service  who, 
in  any  portion  of  a  state  or  territory  not  within  the  exclusive  jurisdiction  of 
the  United  States,  commits  a  criminal  offense  recognized  and  made  punish- 
able by  the  local  laws,  is  amenable  to  the  state  or  territorial  courts  for  such 
offenses.  While  there  is  no  federal  statute  expressly  conferring  such  juris- 
diction, it  is  clearly  recognized  by  the  fifty-ninth  article  of  wai  pr<  viding  for 
the  delivery  of  such  offenders  to  the  civil  authorities.3  The  purpose  ot  this 
article  was  solely  to  aid  the  civil  authorities  in  the  administration  of  justice 
and  to  place  it  out  of  the  power  of  a  criminal  to  escape  the  just  civil  penalties 
of  his  acts  by  entering  the  military  service  or  claiming  its  protection  when 
in  it.3 

Concurrent  Jurisdiction  of  Military  and  Civil  Courts. — -Where  both  the  civil  and 
military  courts  have  jurisdiction  the  offender  should  be  tiied  in  the  former  in 
preference  to  the  latter,  under  certain  conditions  and  limitations;"1  and  it  is 
the  duty  of  the  military  authorities,  under  the  fifty-ninth  article,  to  deliver 
him  to  the  civil  magistrate  upon  the  application  of  the  party  injured;  but  if 
no  such  application  is  made,  the  military  courts  should  then  proceed  to  exer- 
cise their  jurisdiction.5  Where  the  military  authorities  have  assumed  juris- 
diction of  a  case  cognizable  by  the  military  tribunals,  the  civil  courts  will  not 
interfere  to  try  the  offender  pending  the  proceedings  before  the  military 
authorities.6 

The  Fifty-eighth  Article  of  War,  giving  courts-martial  jurisdiction  to  punish  per- 
sons in  the  military  service  for  certain  enumerated  offenses  committed  in  time 
of  war,  insurrection,  or  rebellion,  does  not  confer  exclusive  jurisdiction  upon 
the  military  tribunals,  but  such  cases  may  still  be  tried  by  the  state  courts, 
provided  these  are  still  open  and  in  the  undisturbed  exercise  of  their 
jurisdiction.7 

Offense  Committed  Before  Enlistment  —  Statute  of  Limitations. — A  soldier  enlisted 
in  the  United  States  army  remains  a  resident  of  his  former  domicil.  and  his 
temporary  absence  in  the  army  does  not  prevent  the  running  of  the  statute 
of  limitations  against  prosecution  for  a  crime  committed  by  him  before 
enlistment.8 

Jurisdiction  of  Local  Courts  over  Troops  of  Another  Power.  —  A  foreign  army  permitted 
to  pass  through  a  friendly  country,  or  to  be  stationed  in  it  by  permission  of 
its  government  or  sovereign,  is  exempt  from  the  jurisdiction  of  the  local 
courts,  both  civil  and  criminal.9  So  also,  in  time  of  war,  the  officers  and  sol- 
diers of  an  army  of  invasion  or  occupation  are  not  subject  to  the  laws  of  the 
enemy,  or  amenable  to  their  tribunals  for  offenses  committed  by  them.  They 


1.  See  generally  Winthrop's  Military  Law 
(2d  ed.)  1401-1407,  and  the  title  Taxation. 

2.  Criminal  Prosecutions.  —  U.  S.  v.  Clark,  31 
Fed.  Rep.  710;  In  re  Fair,  100  Fed.  Rep.  149; 
U.  S.  v.  Cornell,  2  Mason  (U.  S.)  91;  U.  S.  v. 
Carr,  1  Woods  (U.  S.)  480;  8  Op.  Any. -Gen. 
396;  State  v.  Crowley,  37  Mo.  369.  And  see 
the  specific  titles  in  criminal  law,  such  as 
Murder  and  Manslaughter,  Robbery,  etc. 

3.  Ex  p.  McRoberts,  16  Iowa  600. 

Soldier  Cannot  Be  Demanded  by  Civil  Authori- 
ties for  Violation  of  City  Ordinance. — Ex  p. 
Bright,  1  Utah  145.  It  was  further  held  in 
this  case  that  a  soldie.  who,  when  off  duty, 
.'iolates  a  city  ordinance  or  by-law  may,  in 
the  absence  of  a  provost  guard,  be  arrested  in 
the  act  and  restrained  by  the  civil  authorities, 
but  may  not  be  tried  or  punished  by  them, 


and  must  be  delivered  over  on  demand  to  the 
military  auihoriiies  for  punishment. 

When  Not  in  Actual  Military  Service  and 
within  the  military  jurisdiction,  as  when  on  a 
furlough,  a  soldier  may  be  arrested  by  the 
civil  authorities  for  a  criminal  offense  without 
1  fie  assistance  of  the  military  authorities. 
Ex  p  McRoberts,  16  Iowa  600. 

4.  Concurrent  Jurisdiction.  —  Steiner's  Case, 
6  Op.  Atty. -Gen.  413. 

5.  Ex  p.  Mason,  105  U.  S.  696. 

6.  U.  S.  v.  MacKenzie,  1  N.  Y.  Leg.  Obs. 
37t. 

7.  Coleman  v.  Tennessee,  97  U.  S.  509. 

8.  Graham  v.  Com  ,  51  Pa.  St.  255,  88  Am. 
Dec.  581. 

9.  See  the  title  International  Law,  vol.  16, 
p.  1121. 
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are  answerable  onby  to  their  own  government,  and  may  be  punished  only  by 
its  laws  as  enforced  by  its  armies.1 

'  7.  Civil  Liability  of  Persons  in  Military  Service  —  a.  To  Each  Other  — 
(i)  In  General.  — A  person  in  the  military  service  has  his  civil  remedies  for 
any  abuse  of  authority  by  his  military  superiors.  Thus,  actions  have  been 
brought  by  persons  in  the  military  service  against  their  superiors,  and  persons 
acting  under  their  direction,  for  unauthorized  arrest  and  imprisonment,  for 
illegal  punishment  or  unjustifiable  violence,  and  for  other  causes.  As  a  rule, 
however,  the  civil  courts  will  not  interfere  with  matters  of  military  discipline, 
and  unless  the  acts  complained  of  were  plainly  illegal,  unauthorized,  or 
malicious  the  civil  courts  will  not  assume  jurisdiction.2 

(2)  For  Statements  in  Official  Reports  and  Communications.  —  This  topic 
has  already  been  discussed.3 

(3)  Of  Members  of  Court-Martial. — Where  a  court-martial  has  jurisdic- 
tion over  the  person  of  the  accused  and  his  offense,  and  exercises  its  authority 
in  a  fair,  honest,  and  impartial  manner,  its  members  cannot  be  held  liable  in 
an  action  for  damages  for  mere  errors  of  judgment.4  A  defendant  who 
sets  up  the  judgment  and  process  of  a  court-martial  as  a  defense  must  show 
affirmatively  that  the  court  had  jurisdiction.5 

b.  To  CIVILIANS  —  (1)  In  General.  —  Since  a  person  in  the  military  or  naval 
service  is  a  citizen,  he  is,  of  course,  in  general  subject  to  the  same  liabilities 
on  his  contracts  and  for  torts  committed  by  him  as  other  citizens.6  Special 
cases  may  arise,  however,  in  which,  by  reason  of  their  military  character,  per- 
sons belonging  to  the  army  and  navy  are  exempt  from  the  liabilities  that 
might  attend  their  acts  if  performed  by  persons  in  civil  life.  These  cases  will 
now  be  considered. 

(2)  For  False  Imprisonment.  —  This  topic  has  already  been  discussed.7 

(3)  For  Injuries  in  Time  of  War.  — A  military  commander,  in  time  of 


1.  Coleman  v.  Tennessee,  97  U.  S.  509. 

2.  Liability  of  Military  Officer  to  Inferiors.  — 

Bradley  v.  Arthur,  6  Dowl.  &  R.  413,  4  B.  & 
C.  292,  10  E.  C.  L.  340;  Parker  v.  Clive,  4 
Burr.  2419;  Vertue  v.  Clive,  4  Burr.  2472; 
Barwis  v.  Keppel,  2  Wils.  C.  PI.  314:  Warden 
v.  Bailey,  4  Taunt.  67;  Dawkins  v.  Paulet,  L. 
R.  5  Q  B.  94,  9  B.  &  S.  768;  Sutton  v.  John- 
stone, 1  T.  R.  493,  1  Bro.  P.  C.  (Toml.  ed~)  76; 
Dickson  v.  Combermere,  3  F.  &  F.  527;  Freer 
v.  Marshall,  4  F.  &  F.  485;  Wilkes  v.  Dins- 
man,  7  How.  (U.  S.)  89,  12  How.  (U.  S.)  390. 
See  also  the  titles  Arrest,  vol.  2,  pp.  8qi,  892; 
Assault  and  Battery,  vol.  2,  p.  97G;  False 
Imprisonment,  vol.  12,  pp.  749,  750. 

Where  an  action  is  brought  against  a  mili- 
tary officer  for  the  arrest  and  detention  of  the 
plaintiff  for  a  military  offense,  it  is  incumbent 
on  the  delendant  lo  show  prima  facie  that  the 
plaintiff  was  subject  to  military  jurisdiction 
and  the  articles  of  war,  and  where  he  has 
done  so,  and  the  presumption  so  raised  is  not 
rebutted  by  contrary  evidence,  and  it  appears 
that  1  he  defendant  acted  in  the  line  of  his 
duty,  he  is  not  liable.  Walton  v.  Gavin,  16 
Q.  B.  48,  71  E.  C.  L.  48. 

Habeas  Corpus.  —  A  soldier  actually  and 
rightfully  in  the  army  can  have  no  relief  by 
habeas  corpus  against  any  alleged  abuse  of 
military  authority.  Cox  v.  Gee,  2  Winst.  L. 
(60  N.  Car  )  131. 

3.  See  the  title  Libel  and  Slander,  vol.  18, 
especially  at  pp.  912,  1028,  and  mq. 

4.  No  Liability  for  Acts  Done  Within  Their 
Jurisdiction.  —  Mann  v.  Owen,  9  B.  &  C.  595, 


17  E.  C.  L.  456;  Vanderheyden  v.  Young,  11 
Johns.  (N.  Y.)  150;  Shoemaker  v.  Nesbit,  2 
Raul?  (Pa.)  201. 

Liable  When  Acting  Without  Jurisdiction.  — 
Smith  v.  Shaw,  12  Johns.  (N.  Y.)  257;  Duffield 
v.  Smith,  3  S  &  R.  (Pa.)  590. 

Members  Held  Not  Liable  When  Acting  in 
Good  Faith.  —  If  a  court-manial  in  good  faith 
convicts  a  person  not  subject  to  military  duty, 
of  an  offente  within  its  jurisdiction,  neither 
the  members  of  the  court  nor  the  officer  exe- 
cuting its  sentence  can  be  held  liable  in  tres- 
pass, though  if  they  act  in  bad  faith  they  will 
be  liable  as  trespassers  ab  initio.  Shoemaker 
v.  Nesbit,  2  Rawle  (Pa.)  201. 

Members  Liable  for  Exceeding  or  Abusing  Au- 
thority in  Arbitrary  Manner. —  Mills  v.  Martin, 
19  Johns.  (N.  Y.)  7;  Hutton  v.  Blaine,  2  S.  & 
R.  (Pa.)  75- 

Officer  Executing  Lawful  Sentence  of  Court- 
Martial  Not  Liable.  —  Dynes  -■.  Hoover.  20 
How.  (U.  S.)  65;  Moore  v.  Houston,  3  S.  &  R. 
(Pa  )  169:  H  utton  v.  Blaine,  2  S.  &  R.  (Pa.)  75. 

Officer  Liable  for  Execution  of  Illegal  Sentence. 
—  Wise  v.  Withers,  3  Cranch  (U.  S.)  331; 
Mills  v.  Martin,  19  Johns.  (N.  Y.)  7;  Duffield 
v.  Smith,  3  S.  &  R.  (Pa.)  590;  Barrett  v. 
Crane,  16  Vt.  246. 

5.  Mills  v.  Martin,  19  Johns.  (N.  Y.)  7. 

6.  Illegal  Seizure  of  Property.  —  A  military 
officer  illegally  seizing  liquor,  erroneously 
supposed  to  be  in  the  Indian  country,  is  liable 
to  the  person  injured.  Bates  v.  Clark.  95  V. 
S.  204.    See  also  Clark  v.  Cumins,  47  111.  37'-- 

7.  False  Imprisonment.  —  See  the  title  False 
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war  and  when  the  ex.gencies  of  the  occasion  render  such  a  course  necessary, 
may,  without  personal  liability,  seize  or  impress  private  property  belonging 
to  friendly  persons,  for  the  use  of  the  army,  or  may  take  possession  of  or 
destroy  such  property  to  prevent  it  from  falling  into  the  hands  of  the  enemy. 
The  party  aggrieved  must  look  to  the  government  for  compensation.1 

Taking  or  Destroying  Property  of  Enemy.  — A  member  of  an  army  of  occupation, 
in  time  of  wax,  cannot  be  held  liable  for  taking,  by  military  authority  for  the 
use  of  the  army,  private  property  belonging  to  the  enemy.*  But  neither  the 
laws  of  war  nor  the  laws  of  nations  authorize  indiscriminate  plundering,3  or  a 
taking  or  destruction  which  would  subserve  no  military  purpose,  as  in  the 
case  of  court  houses,  churches,  and  other  public  or  private  property  devoted 
solely  to  civil  u  ;23.4 

Members  of  Army  of  Occupation  Not  Amenable  to  Local  Courts.  —  The  officers  and  sol- 
diers of  a  hostile  army  invading  the  enemy's  territory  cannot  be  called  to 
account  civilly  or  criminally  in  the  local  tribunals  for  acts  of  warfare  committed 
by  them,  nor  can  thay  be  required  by  such  tribunals  to  explain  or  justify 
their  conduct  upon  any  averment  of  the  injured  party  that  the  acts  complained 
of  were  not  justified  by  the  necessities  of  war.  They  are  subject  in  such  case 
to  military  law  only.5 

c.  Liability  for  Execution  of  Orders  —  (i)  Civil  Liability  —  soldier 

Not  Personally  Liable  for  Execution  of  Lawful  Orders.  —  As  a  necessary  corollary  to  the 
duty  of  a  soldier  to  obey  the  lawful  orders  of  his  military  superior,  it  follows 
that  a  soldier  acting  under  such  orders  cannot  be  held  personally  liable  in  any 
civil  suit  for  his  acts,  but  may  set  up  his  superior's  command  in  justification 
thereof,  and  such  command  is  a  complete  defense  to  any  action  for  damages.0 
Soldier  Liable  for  Execution  of  Illegal  Orders.  —  But  this  exemption  exists  only 


Imprisonment,  vol.  12,  p  749.  And  see  Milli- 
gan  v.  Ho'.'ev,  3  Biss.  (U.  S.)  13;  Waters  v. 
Campbsll,  5  Sawy.  (U.  S.)  17. 

1.  Right  of  Military  Offber  to  Impress  or  De- 
stroy Private  Property.  —  Mitchell  v.  Harmony, 
13  Hiw.  (U.  S  )  lis,  affirming  1  Blatchf.  (U. 
S.)  5J.9;  Ford  v.  Surget,  97  U.  5.  594;  Stafford 
v.  Mercer, '42  Ga.  556;  McKrell  v.  Metcalfe,  2 
Duv.  (Ky.)  533;  Drehman  v.  Stifel,  41  Mo. 
184,  97  Am.  Dec.  268:  Bronso.n  v.  Woolsey,  17 
Johns.  (M.  Y.)  46;  Bryan  v.  Walker,  64  N. 
Car.  r4r.  See  also  Respublica  v.  Sparhawk 
1  Dall  (Pa)  357;  Coolidge  v.  Guthrie,  8  Am. 
L  Reg  N.  S.  22;  Wellman  v.  Wickerman,  44 
Mo.  484 

Taking  or  Destruction  Must  Be  under  Pressure  of 
Military  Neee33ity.  —  Mitchell  v.  Harmony,  13 
How.  (U.  S.)  115,  affirming  1  Blatchf.  (U.  S.) 
549;  Holmes  v.  Sheridan,  1  Dill.  (U.  S.)  351; 
Hough  v.  Hoodless,  35  111.  106;  Dills  v. 
H  itcher,  6  Bush.  (Ky  )  606;  Bryan  v.  Walker, 
64  N.  Car.  141.  See  also  Taylor  ?'.  Jenkins, 
24  Ark.  337;  Trammell  v.  Basseit,  24  Aik.  499; 
Bibles  v.  Lewis,  48  Mo  32,  8  Am.  Rep.  85; 
Williamson  v.  Russell,  49  Mo.  1S5;  Merritt  v. 
Nashville,  5  Coldw.  (Tenn  )  95. 

Whether  Such  Necessity  Existed  a  Question  of 
Fact.  —  Mitchell  v.  Harmony,  13  How.  (U.  S.) 
it.S.  Holmes  v.  Sheridan,  1  Dill.  (U.  S.)  351. 

Burden  of  Proof  of  Such  Necessity  on  Defendant. 
—  Bryan  v.  Walker,  64  N.  Car.  141. 

2.  Hostile  Property.  —  Price  v.  Poynier,  1 
Bush  (Ky.)  387,  89  Am.  Dec.  631;  Bell  v. 
Louisville,  etc.,  R.  Co.,  1  Bush  (Ky.)  404.  89 
Am.  Dec.  632;  Cummings  v.  Dlggs,  1  Heisk. 
(Tenn)  67;  Thomasson  v.  Glisson,  4  Heisk. 
(Tenn.)  615.  See  generally  Barrow  v.  Page, 
5  Hayw.  (Tenn.)  97;  Smith  v.  Brazelton,  I 


Heisk  (Tenn.)  44,  2  Am.  Rep.  678;  Taylor  v. 
Nashville,  etc.,  R.  Co.,  6  Coldw.  (Tenn.)  646, 
98  Am.  Dec.  474. 

3.  Worthey  v.  Kinamon,  44  Ga.  297;  Lewis 
v.  McGuire,  3  Bush  (Ky.)  202;  Bianner  v. 
Felkner,  I  Heisk.  (Tenn.)  228. 

4.  See  Christian  County  Ct.  v.  Rankin,  2 
Duv.  (Ky.)  502,  S7  Am.  Dec.  505,  note;  Bell  v. 
Louisville,  etc.,  R.  Co.,  1  Bush  (Ky.)  404,  89 
Am.  Dec.  632. 

5.  Dow  v.  Johnson,  100  U.  S.  158.  See  gen- 
erally the  title  War. 

6.  No  Liability  for  Execution  of  Lawful  Orders. 
-  Keighly  v.  Bell,  4  F.  &  F.  763;  Mitchell  v. 
Harmony,  13  How.  (U.  S.)  115;  Clark  v.  Dick 
1  Dill.  (U.  S.)  8;  Ford  v.  Surget,  97  U.  S.  594; 
Hardage  v.  Coffman,  24  Ark.  256;  Taylor  v. 
Jenkins,  24  Ark.  337;  Trammell  v.  Basseit,  24 
Ark.  499;  Pollard  v.  Baldwin,  22  Iowa  32S; 
Bell  v.  Louisville,  etc.,  R.  Co.,  1  Bush  (Ky.) 
404,  89  Am.  Dec.  632;  Ruan  v.  Perry,  3  Cai. 
(N.  Y.)  120:  Koonce  v.  Davis,  72  N.  Car.  218. 
See  also  Glynn  v.  Houston,  2  Scott  N.  R.  548,  2 
M.  &  G.  337,  40  E.  C.  L.  400;  Bean  v.  Beckwith, 
18  Wall  (U.  S  )  510. 

Defendant  Need  Not  Produce  Commission  of  Com- 
manding Officer.  —  Hardage  v.  Coffman,  24 
Ark,  256. 

Evidence  of  Verbal  Order  Admissible.  —  Pollard 
v.  Baldwin,  22  Iowa  32S. 

Liable  for  Execution  of  Lawful  Order  in  Unlaw- 
ful Manner.  —  McCall  v.  McDowel',  Deady  (U. 
S.)  233,  r  Abb.  (U.  S.)  212 

Order  Procured  Maliciously.  —  It  seems  that 
if  the  defendant  himself  caused  and  procured 
the  order  to  be  made  by  means  of  reports  and 
representations  made  maliciously  or  from 
some  improper  motive  and  without  any  reason- 
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where  such  orders  were  lawful.  A  soldier  who  executes  an  illegal  order  is 
liable  in  damages  in  a  civil  action  to  any  person  injured  or  aggrieved  by  the 
execution  of  the  order.1 

(2)  Criminal  Liability.  —  The  rules  of  law  as  to  the  liability  of  a  soldier  for 
the  execution  of  the  orders  of  his  superior  are  the  same  in  criminal  as  in  civil 
cases. 58 

d.  Liability  of  Military  Officer  on  Public  Contracts.  —  A  mili- 
tary officer  is  not  liable  personally  on  a  contract  made  by  him  for  the  govern- 
ment in  an  official  capacity  unless  he  acted  without  authority  or  in  excess  of 
his  authority,  in  which  case  he  is  liable.3 

8.  Employment  of  Military  to  Assist  Civil  Power.  —  It  was  formerly  the 
practice  of  the  government,  based  upon  United  States  Revised  Statutes,  sec- 
tion 787,  to  permit  the  military  forces  of  the  United  States  to  be  used  by  the 
marshal  as  a  posse  comitatus  acting  under  his  orders  whenever  this  should  be 
deemed  necessary  to  enable  him  to  execute  his  duty.4  By  the  Act  of  June 
18  1878,  it  was  made  unlawful  to  employ  any  part  of  the  army  for  the  pur- 
pose of  executing  the  laws,  except  in  such  cases  and  under  such  circumstances 
as  this  may  be  expressly  authorized  by  the  Constitution  or  by  act  of  Congress. 
By  this  act  the  general  power  of  the  marshal  to  employ  the  military  forces  as  a 
posse  is  taken  away.5  Under  sections  5298  and  5300  of  the  Revised  Statutes 
the  military  forces  of  the  United  States  may  be  employed  by  direction  of  the 
President  for  the  purpose  of  enforcing  the  execution  of  the  laws  of  the  United 
States  or  to  suppress  rebellion  or  insurrection.®  So  also  the  military  forces 
may  be  employed  in  certain  other  cases  prescribed  by  statute.' 


able  ground,  he  will  be  liable  for  his  acts  done  in 
pursuance  of  such  order.  But  it  is  not  enough 
to  show  malice  that  such  reports  were  un- 
true, unless  it  also  appears  that  the  defend- 
ant made  such  untrue  reports  wilfully  and 
without  any  reasonable  ground.  Keighly  v. 
Bell,  4  F.  &  F.  763. 

1.  Civil  Liability  for  Execution  of  Illegal  Orrler. 
—  Mitchell  v.  Harmony,  13  Mow.  (U.  S.)  115, 
affirming  I  Blatchf.  (U.  S.)  549;  Bates  v.  Clark, 
95  U.  S.  204;  Little  v.  Barreme,  2  Cranch  (U. 
S.)  170;  Griffin  v.  Wilcox,  21  Ind.  370:  Eifort 
v.  Bevins,  1  Bush  (Ky.)  460:  Terrill  v.  Rankin, 
2  Bush  (Ky.)  453,  92  Am.  Dec.  500;  Hogue  v. 
Penn,  3  Bush  (Ky.)  663,  96  Am.  Dec.  274; 
Dills  v.  Hatcher,  6  Bush  (Ky.)  606;  Chrisiian 
County  Ct.  v.  Rankin,  2  Duv.  (Ky.)  502,  87 
Am.  Dec.  505,  note;  Bryan  v.  Walker,  64  N. 
Car.  141;  Barrow  v.  Page,  5  Hayw.  (Tenn.)  97; 
Yost  v.  Stout,  4  Coldw.  (Tenn.)  205,  94  Am. 
Dec.  194;  Weatherspoon  v.  Woodey,  5  Coldw. 
(Tenn.)  149. 

Effect  of  Duress.  —  See  the  title  Duress,  vol. 
10,  p.  347. 

Where  Order  Fair  and  lawful  011  Its  Face  —  No 
Liability.  —  McCall  v.  McDowell,  Deady  (U. 
S.)  233,  1  Abb.  (U.  S.)  212.  See  also  the  title 
Arrest,  vol.  2,  p.  832. 

2.  Soldier  Not  Liable  Criminally  for  Execution 
of  Lawful  Order.  —  Clark  v.  Slate.  37  Ga.  191; 
Com.  v.  Holland,  1  Duv.  (Ky.)  182;  Riggs  v. 
State,  3  Coldw.  (Tenn.)  85,  91  Am.  Dec.  272. 

Illegality  of  Order  Apparent  on  Its  Face.  —  The 
order  of  the  superior  will  be  a  full  protection 
to  the  soldier  in  a  criminal  prosecution  unless 
the  illegality  of  such  order  is  so  clearly  shown 
on  its  face  that  a  man  of  ordinary  sense  and 
understanding  would  know  thai  it  was  illegal. 
In  re  Fair,  100  Fed.  Rep.  149.  See  also  U.  S. 
v.  Clark,  31  Fed.  Rep.  716. 

Illegal  Order  No  Justification  for  Commission  of 
Crime. —  U.  S.  v.  Carr,  1  Woods  ((J.  S.)  480; 


Riggs  v.  State,  3  Coldw.  (Tenn.)  85,  91  Am. 
Dec.  272;  State  v.  Sparks,  27  Tex.  627. 

The  command  of  a  military  superior  is  no 
justification  for  an  act  of  treason,  unless  such 
act  was  committed  under  compulsion  amount- 
ing to  force  upon  the  person  and  present  fear 
of  death.  U.  S.  v.  Greiner,  4  Phila.  (Pa.)  396. 
18  Leg  Int.  (Pa.)  149.  See  the  title  Duress, 
vol.  10,  p.  347. 

3.  Liability  of  Military  Officer  011  Public  Con- 
tracts.—  See  generally  Myrtle  v.  Beaver.  I 
East  135;  Rice  v.  Chute,  1  East  579;  Rice  v. 
Everitt,  1  East  582,  note  a;  Carter  v.  Hall,  2 
Stark.  361,  3  E.  C.  L.  445;  Prosser  v.  Allen, 
Gow  117;  Crowell  v.  Crispin,  4  Daly  (N.  Y.) 
100;  Richardson  v.  Crandall,  47  Barb.  (N.  Y.) 
335.    See  the  title  Public  Ofi  icers. 

4.  Assisting  Civil  Power  to  Execute  the  Law. 
—  See  6  Op.  Ally. -Gen.  466;  13  Op.  Atty.- 
Gen.  451;  16  Op.  Atty.-Gen.  162. 

6.  16  Op.  Atty.-Gen.  162;  17  Op.  Atty.-Gen. 
71;  17  Op.  Atty.-Gen.  242;  19  Op.  Atty.-Gen. 
293- 

6.  16  Op.  Atty.-Gen.  162;  17  Op.  Atty.-Gen. 
242;  17  Op.  Atty.-Gen.  333;  19  Op.  Atty.- 
Gen.  293.  See  also  Rev.  Stat.  U.  S.,  £S  5297, 
5299;  S  Op.  Atty.-Gen.  8. 

7.  Employment  of  Military  Force  in  Various 
Capacities. —  The  military  and  na\al  forces 
may  be  employed  10  aid  in  the  execution  of 
j ud icial  process  issued  under  the  provisions  of 
title  24  of  the  Revised  Statutes  relating  to  civil 
rights.  Rev.  Stat.  U.  S.,  §  1989;  19  Op.  Atty.- 
Gen.  570. 

Kemoval  of  Persons  from  the  Indian  Country.  — 

See  the  title  Indians,  vol.  16,  p.  229.  And 
see  18  Op.  Atty.-Gen.  544. 

Violation  of  Indian  Intercourse  Act.  —  As  to 
arrests  by  military  officers  in  the  Indian 
country  for  violation  of  the  Indian  intercourse 
act,  see/;/  >vCarr,  3  Sawy.  (U.  S.)3i6;  Waters 
v.  Campbell,  5  Sawy.  (U.  S.)  17. 
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MILITARY  RESERVATION.  (Sec  also  the  titles  Military  Law,  ante,  p. 
615;  Public  Lands;  United  States  Courts.)  —  A  military  reservation  is 
an  act  of  the  President  of  the  United  States,  under  authority  of  law,  with- 
drawing a  specified  portion  of  the  public  domain  from  the  immediate  admin- 
istration of  the  commissioner  of  the  public  lands,  that  is,  from  sale  at  public 
auction  and  from  pre-emption  or  general  private  entry,  and  appropriating  it, 
for  the  time  being,  to  some  special  use  of  the  government.1 

MILITARY  STATION  —  MILITARY  POST.  (See  generally  the  titles  Mili- 
tary Law,  ante,  p.  615 ;  United  States  Courts.) —  "  Military  station  "  is 
synonymous  with  the  term  "  military  post,"  and  means  a  place  where  troops  are 
assembled,  where  military  stores,  animate  or  inanimate,  are  kept  or  distributed, 
where  military  duty  is  performed  or  military  protection  is  afforded- — in  short, 
where  something  more  or  less  closely  connected  with  arms  or  war  is  kept  or  is 
to  be  done  * 

MILITARY  TESTAMENT.  —  See  the  title  NUNCUPATIVE  Wills. 

1.  Territory  v.  Burgess,  8  Mont.  73.  except  that  one  of  its  occupants  held  a  mili- 

2.  U.  S.  v.  Phisterer,  94  U.  S.  222,  12  Ct.  CI.  tary  commission,  was  not  a  military  post  or 
107,  in  which  case  it  was  held  that  the  home  station,  within  the  meaning  of  section  1080  of 
of  an  officer  having  nothing  military  about  it,  the  Army  Regulations. 
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I.  Definition,  668. 

II.  Right  of  State  to  Demand  Militia  Service  from  Citizens,  668. 

III.  Organization  and  Control  by  Federal  and  State  Governments,  668. 
iv.  dlsbandment  and  power  of  state  to  repress  unauthorized  military 

Organizations,  669. 

V.  Discipline,  669. 

VI.  Exemption  from  Militia  Duty,  671. 

VII.  Liability  of  Officers,  672. 

VIII.  Privileges  of  Members  of  Militia,  672. 

IX.  Militia  Funds,  Expenses,  Compensation,  and  Stores,  673. 

X.  Calling  Out  Militia,  673. 

CROSS-REFERENCES. 

See  (he  titles  MILITARY  LAW,  ante;  RIOTS. 

I.  DEFINITION.  —  The  militia  are  soldiers  enrolled  for  discipline,  and  not 
for  other  military  service  except  in  time  of  insurrection,  invasion,  and  perhaps 
riot.1  The  bulk  of  the  law  relating  to  the  militia  is  statutory,  rendering 
it  necessary  that  these  statutes  should  be  consulted  in  the  several  states 
and  leaving  but  few  cases  construing  these  statutes  as  of  general  value  and 
interest,  because  most  of  the  instances  in  which  military  questions  have  found 
their  way  into  the  civil  courts  involve  the  construction  of  a  statutory  provision 
which  bears  little  analogy  to  that  in  vogue  elsewhere. 

II.  Right  of  State  to  Demand  Militia  Service  from  Citizens.  —  This 
question  has  been  fully  considered  in  another  place.3 

III.  Organization  and  Control  by  Federal  and  State  Governments.  — 
Under  the  Constitution  of  the  United  States,  Congress  is  empowered  to  pro- 

1.  Definition.  —  And.  L.  Diet.  guard  or  active  militia  of  Minnesota,  organized 
Army  and  Militia  Distinguished.  —  Sae  Army,  under  the  Military  Code  (Laws  Minn.  1897,  c. 
vol.  2.  p.  829.  11S),  the  members  of  which,  when  not  en- 
Contractor  for  Supplies.  —A  United  States  stat-  gagaJ,  at  stated  periods,  in  drilling  and  train- 
ute  declared  that  any  person  who  should  con-  ing  for  military  duly,  are  employed  in  their 
tract  to  furnish  supplies  for  the  army  or  navy  usual  civil  vocaiijns,  subject  to  call  for  mili- 
should  be  deemed  and  taken  as  part  of  the  tary  service  when  public  exigencies  require, 
land  or  naval  forces.  It  was  held  that  the  are  neither"  troops"  within  the  meaning  of 
terms  "army  or  navy  "  and  "land  or  nival  Const.  U.  S..  art.  1,  §  10,  nor  a  "standing 
forces,"'  in  their  strict  constitutional  sense,  did  armv"  ivithin  the  meaning  cf  section  14  of 
not  embrace  the  militia  in  service.  Ex  p.  the  Bill  of  Rights  of  the  Minnesota  Ccnstitu- 
Henderson,  11  Fed.  Cas.  No.  6,349.  tion.    State  v.  Wagener,  74  Minn.  51S,  73  Am. 

Troops  Furnished  on  Call  of  President.  —  In  St.  Rep.  369.    See  also  Dunne  v.  People,  94 

State  v.  Newark,  29  N.  J.  L.  241,  it  was  said:  III  t-*8,  34  Am.  Rep.  213. 

"Troops  furnished  upon  call  of  the  President  Militia  Officer  Not  Public  Officer.  —  State  v. 

by  the  state  are  militia;  by  common  usage  Coit,  8  Ohio  Dec.  62. 

they  are  so  call ed."  Veterans' Acts.  —  In  People  v.  Martin,  53  N. 

Naval  Reserves.  —  In  Winslow  -•.  Morton,  1  iS  Y.  App.  Div.  iq  it  was  held  thai  the  veterans' 

N.  Car.  486,  it  was  held  that  the  naval  forces  acts  of  iVexv  ]'<>/■/,■  were  applicable  only  10  the 

provided  for  by  the  North  Carolina  statute,  civil  and  not  to  the  military  service  of  the 

Laws  1893,  c.  399,  were  part  of  the  state  militia  state. 

and  subject  to  the  same  regulations.  2.  Right  of  State  to  Demand  Military  Service, 

Standing   Army  —  Troops.  —  The   national  —  See  the  title  Military  Law,  ante. 
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vide  for  organizing,  arming,  and  disciplining  the  militia,  and  for  governing 
such  part  of  them  as  may  be  employed  in  the  service  of  the  United  States, 
reserving  to  the  states  respectively  the  appointment  of  the  officers  and  the 
authority  of  training  the  militia  according  to  the  discipline  prescribed  by 
Congress.1  Until  the  militia  has  actually  been  called  into  the  service  of  the 
United  States,  the  state  government  may  legislate  as  to  its  organization  and 
control,  subject,  however,  to  the  paramount  right  of  Congress  to  legislate  on 
the  same  subject.  But  when  the  militia  has  actually  been  called  forth,  and 
has  entered  into  the  service  of  the  United  States,  the  authority  of  Congress 
over  it  is  exclusive.2  It  has  been  decided  that  the  concurrent  authority  of  the 
state  over  the  militia  ends,  and  the  exclusive  authority  of  the  general  govern- 
ment begins,  when  the  militia  has  entered  actual  service  by  arrival  at  the  place 
of  rendezvous.3  In  general,  the  governor  is  commander  in  chief  of  the  militia, 
and  has,  in  the  absence  of  legislative  enactment,  power  to  provide  rules  for 
its  government.4 

IV.  Disbandment  and  Power  of  State  to  Repress  Unauthorized  Miii- 
TARY  ORGANIZATIONS.  —  Unless  restrained  by  their  own  constitutions,  state 
legislatures  may  forbid  any  body  of  men  other  than  the  regularly  organized 
militia  to  associate  themselves  together  as  a  military  company,  or  to  drill  or 
parade  with  arms  within  the  limits  of  the  state.5  In  general,  the  goverrtr 
has  authority  to  disband  a  militia  organization.0 

V.  DISCIPLINE.  —  In  matters  relating  to  the  discipline  of  the  militia,  the 
action  of  militia  officers  and  the  findings  of  militia  courts  martial  are  ordinarily 


1.  Control  of  Congress  over  Militia.  —  Coast. 
U.  S.,  art.  i,  §  8,  subdiv.  16.  See  also  the  title 
Military  Law,  ante. 

2.  Houston  v.  Moore,  5  Wheat.  (U.  S.)  1. 

3.  Actual  Service.  —  Houston  v.  Moore,  5 
Wheat.  (U.  S.)  1. 

4.  Control  of  Governor  over  Militia.  —  See 
Chapin  v.  Ferry,  3  Wash.  386. 

In  Winslow  v.  Morton,  118  N.  Car.  4S6,  it 
was  held  that  the  governor  was  made  com- 
mander in  .chief  of  the  militia  by  the  constitu- 
tion, and  that  his  control  was  supreme,  in  the 
absence  of  legislation,  to  provide  for  the  or- 
ganizati  >n,  etc.,  of  the  militia. 

Power  of  Legislature.  —  The  legislature  can 
provide  far  the  organization,  arming,  equip- 
ment, and  discipline  of  the  militia,  and  when 
it  passes  laws  of  that  character  the  powers  of 
the  governor,  as  commandet  in  chief,  are  lim- 
ited pro  tan  to,  and  as  the  head  of  the  executive 
department  he  is  charged  with  the  duty  of  ex- 
ecuting such  laws.  Win>low  v.  Morton,  it8 
N.  Car.  486. 

Consolidation  of  Military  Companies.  —  In  Peo- 
pl:  v.  Esven,  (Supm.  Ct.  Spec.  T.)  17  How.  Pr. 
(M.  Y.)  375,  it  was  held  that  the  governor,  as 
commander  in  chiif,  had  power  to  consolidate 
companies. 

Organization.  —  Under  the  provision  of  Rev. 
Stat.  U.  S.,  §  1630,  declaring  that  the  militia 
of  each  state  shall  be  arranged  into  divisions, 
etc.,  "  as  the  legislature  of  the  state  may  di- 
recl,"  the  fact  that  but  a  portion  of  the  state 
militia  have  been  so  organized  does  not  impair 
the  validity  of  the  organizations  actually  made. 
People  v.  Hill,  126  N.  Y.  497. 

In  People  v.  Milward,  38  Mich.  469,  it  was 
held  that  Act  Mich  March  30,  1877  (Pub.  Acts 
Mich.  1877,  P-  28),  authorizing;  the  incorpora- 
tion of  military  com panies,  did  not  permit  a 
minority  of  acompanv  to  be  incorporated. 

Reinstatement  of  Regiment  After  Service  in 


United  States  Army.  —  See  In  re  National  Guaid, 
71  Vt.  493. 

Enlistment  —  What  Constitutes.  —  Erichson  v. 

Beach,  40  Conn.  283. 

Same  —  Ending  of  Term. —  Enlistment  in  the 
national  guard  —  the  active  militia  —  is  not  10 
be  construed  upon  the  part  of  the  state  as  a 
contract,  but  the  state,  through  the  governor 
as  commander  itr  chief,  may  put  an  end  to  the 
term  of  enlistment  before  it  has  regularly  ex- 
pired.   Lewis      Lewelling,  53  Kan.  201. 

Term  of  Commissioned  Officers.  —  See  Opinion 
of  Justices,  62  N.  H.  706. 

Length  of  Officers'  Term. —  In  Lewis  v.  Lew- 
elling, 53  Kan.  201,  it  was  held  that  a  stat- 
ute authorizing  olficers  of  the  militia  to  be 
commissioned  for  the  term  of  five  years  was 
violative  of  the  constitutional  provision  for- 
bidding the  legislature  to  create  any  office  the 
tenure  of  which  is  longer  than  four  years,  as 
military  officers  are  wiihin  the  provisions  of 
the  constitution. 

Vacancy  in  Office.  —  See  Baxter  v.  Latimer, 
ir6  Mich.  356. 

5.  Unauthorized  Military  Companies.  —  Presser 
v.  Illinois,  116  U.  S.  252. 

6.  Disbandment.  —  People  v.  Hill,  126  N.  Y. 
497,  holding  that  an  order  by  the  governor,  as 
commander  in  chief  of  the  military  forces  of 
the  stale,  disbanding  a  company,  was  not  un- 
constitutional and  was  not  reviewable  en 
certiorari. 

In  Massachusetts  the  governor,  with  the  ad- 
vice and  consent  of  his  council,  may  distand 
a  militia  company.  Proctor  v.  Stone,  1  Allen 
(Ma?s  )  193;  Opinion  of  Justices,  1  Allen 
(Mass  )  197,  note. 

In  Lewis  v.  Lewelling,  53  Kan.  201,  it  was 
held  thar  under  the  constitution  and  laws  of 
Kansas,  the  governor,  as  commander  in  chief 
of  the  militia,  had  power  to  disband  and  mus- 
ter out.  at  any  time,  any  company    of  the 
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conclusive,  and  will  not  be  reviewed  b 
militia  service  is  usually  maintained  by 
officers  or  courts  martial,  and  collected 
office.3 

national  guard,  comprising  the  active  militia  of 
the  slate. 

But  in  Gould  v.  Hutchins.  10  Me.  145,  it  was 
held  that  the  governor  had  no  power  to  dis- 
band a  company. 

The  action  of  a  division  commander  of  state 
militia  in  disbanding  a  company  for  mutiny  is 
cognizable  only  by  the  military  authorities. 
Grove  v.  Mutt,  46  N.  ].  L.  328,  50  Am.  Rep. 
424. 

Discharge  —  Assent.  —  The  provisions  of  sec- 
tion 219  of  the  New  York  Regulations  of  the 
National  Guard,  that  when  an  enlisted  man 
is  entitled  to  a  full  and  honorable  discharge 
his  immediate  commander  may  apply  for  such 
discharge  without  such  enlisted  man's  con- 
sent, are  not  repugnant  to  any  provision  of 
the  Military  Code,  and  he  may  be  so  discharged 
at  th^  expiration  of  his  term  of  enlistment. 
The  u  >e  of  the  word  "  grant  "  in  section  49  of 
the  Military  Code,  providing  that  the  com- 
mander shall  grant  a  discharge,  does  not  im- 
ply that  an  enlisted  man's  assent  shall  be 
necessarv.  North  Appleton,  (Suprn.  Ct.)  25 
Abb.  N.  Cas.  (N.  Y.)  389. 

Removal  of  Officers.  —  In  People  v.  Hill,  126 
N.  Y.  497.  it  was  held  that  a  commissioned 
officer  in  the  militia  was  not  "  removed  from 
office,"  within  a  consiitutional  prohibition,  by 
the  disbandment  of  his  organization. 

1.  Exclusive  Jurisdiction.  —  The  action  of  a 
division  eommander  of  state  militia  in  dis- 
banding a  company  for  mutiny  is  cognizable 
only  by  the  military  authorities.  Grove  v. 
Mott,  46  N.  J.  L.  328,  50  Am.  Rep  424.  All 
military  questions  and  matters  are  determin- 
able by  the  officers  and  courts  established  from 
among  the  militia.  Loomis  v.  Simons,  2  Root 
(Conn.)  456.  See  also  Merriman  v.  Bryant,  14 
Conn.  200;  Devlin  v.  Dalton,  171  Mass.  338; 
State  v.  Harrison,  34  Minn  526;  People  v. 
Scrugham,  25  Barb.  (N.  Y.)  216;  People  v. 
Hoffman,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
379,  affirmed  55  N.  Y.  App.  Div.  260;  People 
v.  Rand,  41  Hun(N.  Y.)  529;  People  v.  Fack 
ner,  44  Hun  (N.  Y.)  360;  People  v.  Porter,  50 
Hun  (N.  Y.)  i6r;  People  v.  Roe,  51  N.JY.  App. 
Div,  494;  Mauran  v.  Smith,  8  R.  I.  192;  State 
v.  Wadkins,  1  Rich.  L.  (S.  Car.)  42;  Mower  v. 
Allen.  1  D.  Chip.  (Vt.)  381;  Warner  v.  Stock- 
well.  9  Vt.  9. 

Mandamus  to  Court  Martial  to  Permit  Accused 
to  Appear  by  Counsel.  —  State  v.  Crosby,  24  Nev. 
115,  77  Am.  St.  Rep.  786. 

Service  of  Notice  on  Accused.  —  See  People  v. 
Crane,  125  N.  Y.  535. 

2.  Fines  —  Civil  or  Criminal  Proceedings.  — 
The  process  to  obtain  judgment  for  a  militia 
fine  is  of  a  civil  rather  than  of  a  criminal 
nature.  Dyer  v.  Hunnewell,  12  Mass.  271; 
Winslovv  v.  Anderson,  4  Mass.  376. 

In  State  v.  Wagener,  74  Minn.  518,  73  Am. 
St.  Rep.  369,  it  was  held  that  a  violation  of  the 
rules  and  regulations  of  the  military  code  did 
not  constitute  a  criminal  offense.  See  also 
People  v.  Reed,  64  Hun  (N.  Y.)  453,  affirmed 
1,42  N.  Y.  630. 


y  the  civil  courts.1  Discipline  in  the 
means  of  fines,  which  are  imposed  by 
through  the  machinery  of  the  sheriff's 

In  New  York  a  fine  imposed  on  a  noncom- 
missioned officer  by  a  regimental  court  martial 
cannot  be  collected  in  an  action  of  debt  in  the 
name  of  the  people.  People  v.  Hazard,  4  Hill 
(N.  Y.)  207. 

Court  Martial.  —  The  provisions  of  the  Minne- 
sota military  code  authorizing  the  trial,  in  times 
of  peace,  of  members  of  the  national  guard  by 
a  court  martial,  for  a  violation  of  rules  and 
regulations,  and  their  punishment  in  case  the 
fine  is  not  paid,  are  not  unconstitutional. 
State  v.  Wagener,  74  Minn.  518,  73  Am.  St. 
Rep.  369.  See  also  the  title  Military  Law, 
ante. 

There  is  no  provision  in  the  Constitution  of 
Maine  forbidding  the  legislature  to  confer  on 
courts  martial  the  power  to  punish  by  fine. 
Alden  v.  Fitts,  25  Me.  488.  See  also  Coffin  v. 
Wilbur,  7  Pick.  (Mass.)  149. 

In  People  v.  Crane,  125  N.  Y.  535,  it  was 
held  that  a  delinquency  court  in  New  York 
was  not  a  court  martial  within  the  meaning  of 
the  military  code,  but  was  a  separate,  distinct 
tribunal. 

As  to  the  Degree  or  Particularity  in  Making  the 
Charge,  see  People  ».  Potter,  50  Hun  (N.  Y.)  161. 

Board  of  Examination.  —  In  Devlin  v.  Dalton. 
171  Mass.  338,  it  was  held  thai  a  board  of 
military  officers  appointed  to  examine  into  the 
qualifications  of  officers  was  not  a  judicial 
body,  and  that  an  officer  might  be  ordered  to 
appear  for  a  second  examination,  though  he 
had  passed  the  first. 

Power  of  Captain. —  A  captain  of  a  ccmpany 
of  the  national  guard  of  Minnesota,  when  it  is 
not  acting  as  a  military  force,  is  not  author- 
ized summarily  to  punish  by  imprisonment  a 
member  of  his  company  for  a  refusal  to  obey 
his  orders.    Nixon  v.  Reeves,  65  Minn.  159. 

Dismissal  from  Army  —  Governor.  —  As  inci- 
dental to  his  office  of  commander  in  chief,  the 
governor  has  the  constitutional  power,  in  the 
absence  of  legislation  to  the  contrary,  to  re- 
move an  officer  of  the  militia  and  dismiss  him 
from  the  service.  Winslow  v.  Morion,  118  N. 
Car.  487. 

Right  to  Salary  When  WroBgfully  Dismissed.  — 

See  People  v.  Martin,  53  N.  Y.  App.  Div.  19. 

Punishment  —  Delinquency  Court  of  New  York. 
■ —  As  to  the  authority  of  a  delinquency  court 
in  New  York,  see  People  v.  Reed,  64  Hun  (N. 
Y.)  453,  affirmed  142  N.  Y.  630. 

Imposition  of  Fines  by  Civil  or  Military  Court. 
—  When  a  statute  imposes  a  fine  for  neglect  of 
military  duty,  but  establishes  no  court  to 
judge  concerning  it,  it  must  be  sued  for  in  a 
court  of  law;  a  general  officer  cannot,  by  his 
orders,  create  a  court  for  this  purpose.  State 
v.  Davis,  4  N.  J.  L.  354. 

An  Iowa  statute  provided  that  the  organiza- 
tion, equipment,  discipline,  and  military  regu- 
lations of  the  Iowa  national  guard  should 
strictly  conform  to  regulations  for  the  govern- 
ment of  the  atmy  of  the  United  States. 
Another  clause  provided  that  any  soldier  ab- 
sent without  leave  or  sufficient  excuse  from 
any  parade,  drill,  or  encampment  should  be 
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VI.  Exemption  from  Militia  Duty.  — ■  In  most  states  the  statutes  exempt 
from  militia  duty  persons  who  are  afflicted  with  permanent  bodily  disability;  1 
and  persons  who  have  conscientious  scruples  against  bearing  arms  are  also 
frequently  exempted.8  Examples  of  other  exemptions,  on  the  ground  of 
public  policy,  arc  collected  in  the  note.-'1 

fined  two  dollars  for  each  day  of  absence,  such 
fine  to  be  collected  by  civil  suit.  It  was  held 
that  the  fine  was  to  be  imposed  by  the  court 
before  which  the  action  was  brought,  and  not 
by  a  military  officer,  and  that  the  soldier 
might  present  to  I  he  court  a  sufficient  excuse 
for  n  anattendance.   State  v.  Ryan,  101  Iowa  iS. 

In  Ohio  it  has  been  hald  that  the  decision  of 
a  military  court  of  inquiry  as  to  militia  fines 
is  only  prima  facie  evidence  against  the  de- 
fendant. Courts  of  law  will  luok  beyond  the 
proceeding,  and  decide  upon  the  evidence. 
Wright  v.  Munger,  5  Ohio  442. 

In  Vermont,  militia  officers  are  by  statute 
constituted  courts,  and  in  imposing  fines  for 
military  delinquencies  they  act  judicially  and 
nDt  ministerially  Mower  v.  Allen,  I  D.  Chip. 
(Vi.)  381:  Warner  v.  Stock  well,  q  Vt.  q.  See 
also  Meade  v.  Depuly  Marshal,  1  Brock.  (U. 
S.)  324- 

Warrant.  —  The  warrant  must  stale  by 
whom  the  fine  has  been  imposed.  Thus, 
whsre  a  captain  issued  a  warrant  against  a 
soldier  of  his  company  for  "  a  fine  legally  im- 
posed upon  him  *  *  *  for  neglecting  to 
peif:>rm  military  duty,"  without  slating  by 
whom  such  fine  was  imposed,  it  was  held  that 
the  warrant  was  void  and  that  the  officer  who 
ex;cuted  the  warrant  was  liable  in  trespass  for 
an  arresl  under  it.  Hall  v.  Howd,  10  Conn. 
514.  See  also  People  v.  Reed,  64  Hun  (N.  Y.) 
453,  affirmed  142  N  Y.  630;  Brainard  v.  Stil- 
phin,  6  Vt.  q.  27  Am.  Dec.  532. 

Excuses  —  Defenses.  — -On  a  prosecuiion  for  a 
fiie  for  the  nonperformance  of  military  duty, 
th ;  defendant  is  entitled  to  prove  his  disa- 
bility, although  he  has  not  obtained  a  certifi- 
cate thereof  from  the  surgeon  of  the  regiment. 
Howe  v.  Gregory,  1  Mass.  81;  Com.  v.  Smith, 
11  Mass.  456;  Com.  v.  Fitz,  11  Mass.  540. 

In  an  action  to  recover  a  fine  imposed  by  a 
court  martial  for  official  neglect,  it  is  no  de- 
fense to  show  that  the  defendant  had  never  in 
fact  received  his  commission,  nor  been  quali- 
fied nor  acted  under  it.  Having  accepted  the 
office,  it  was  his  own  neglect  if  he  did  not  avail 
himself  of  his  commission.  Vose  v.  Manly,  19 
Me.  331.    See  also  Bullen  v.  Baker,  8  Me.  3Q0. 

In  Indiana  there  was  an  assessment  of 
militia  fines,  in  1825,  against  "  persons  con- 
scientiously scrupulous  of  bearing  arms," 
another  in  1826,  and  another  in  1S27.  It  was 
held  that  these  fines  could  not  be  collected  by 
means  of  one  list  including  them  all,  but  that 
there  should  be  a  distinct  list  for  each  assess- 
ment. Stale  v.  Leavell,  3  Blackf.  (Ind.)  117. 
But  in  Kentucky  it  has  been  held  that  a  fine 
for  not  attending  a  militia  muster  cannot  be 
imposed  on  such  persons.  White  v.  McBride, 
4  Bibb  (Ky.)  61. 

In  Pennsylvania  an  officer  collecting  militia 
fines  is  not  bound  to  know  who  are  exempt. 
Fox  v.  Wood,  1  Rawle  (Pa.)  143. 

A  Paymaster  of  a  regiment,  in  order  to  sus- 
tain a  suit  against  a  sheriff  for  fines  com- 
mitted to  htm  to  collect,  must  show  that  he  is 


paymaster.  Stith  v.  Lansdale,  2  J.  J.  Marsh. 
(Ky.)  152. 

1.  Exemption  —  Bodily  Disability.  —  See  the 
statutes  of  the  various  stales. 

But  every  person  not  within  any  class  of 
persons  specially  exempted  by  statute  from 
military  duty  is  presumed  to  be  able-bodied 
and  liable  to  enrolment,  until  he  shows  the 
contrary.  Hume  v.  Vance,  7  Me.  158.  Set- 
also  Pilts  v.  Weston,  2  Me.  349;  Howe  v. 
Gregory,  1  Mass.  81;  Com.  v.  Smith,  11  Mass. 
45O;  Darling  v.  Bowen,  10  Vt.  148;  Warner  v. 
Slockwell,  q  Vt.  9. 

2.  Conscientious  Scruples  Against  Bearing 
Arms.  —  See  While  v.  McBride,  4  Bibb  (Ky.) 
61:  Dole  v.  Allen,  4  Me.  527. 

Quakers.  —  In  Com.  v.  Fletcher,  12  Mass.  441, 
it  was  held  that  under  Stat.  Mass.  1809,  c.  108, 
a  certificate  to  exempt  a  Quaker  from  mili- 
tary duty  must  state  that  he  is  a  member  of 
the  society  the  overseers  of  which  grant  the 
certificate,  and  that  he  frequently  and  usually 
attends  with  the  society  for  public  worship. 
See  also  Lees  v.  Childs,  17  Mass.  351. 

3.  A  Justice  of  the  Peace  in  the  District  of 
Columbia  is  an  officer  of  the  government  of 
the  United  States,  and  exempt  from  militia 
duty.    Wise  v.  Withers,  3  Cranch  (U.  S.)  331. 

Judges  of  the  Superior  Court  in  Georgia  are 
exempt  from  military  duty.  State  v.  Fort, 
R.  M.  Charlt.  (Ga.)  272. 

A  Warrant  Officer  of  the  Navy  is  exempt. 
Sanford  v.  Boyd,  2  Cranch  (C.  C.)  78. 

Officers  in  the  Army  of  the  United  States  are 
exempt     Com.  v.  Smith,  13  Mass.  316. 

Government  Clerks.  —  The  clerks  employed  in 
the  several  offices  of  the  departments  of  the 
government  of  the  United  States  are  exempt. 
Exp.  Smith,  2  Cranch  (C.  C.)  693. 

An  Alien  is  exempt.  Slade  v.  Minor,  2 
Cranch  (C.  C.)  139;  Matter  of  Conway,  17  Wis. 
526. 

Skilled  Mechanic.  —  In  Gates  v.  McManus,  33 
Ga.  Supp.  67,  it  was  heid  that  where  a  citizen, 
being  enrolled  as  a  conscript,  applied  for  a  de- 
tail on  the  ground  that  he  was  the  manager  of 
U\ o  plantations  on  which  were  a  large  number 
of  slaves,  and  the  deiail  was  refused,  he  was 
not  estopped  by  such  application  frcm  after- 
wards claiming  exemption  from  military 
service  as  a  skilled  mechanic,  habitually  work- 
ing for  the  public.  Gates  v.  McManus,  33  Ga. 
Supp.  67. 

Consul.  —  The  fact  that  a  citizen  of  the 
United  States  holds  a  foreign  consulate  in  the 
United  Stales  does  not  exempt  him.  in  the  ab- 
sence of  an  express  statutory  exemption,  ficm 
service  in  the  militia  in  the  state  in  which  he 
may  reside.    8  Op.  Atty.-Gen.  169. 

Mail  Contractors  were  exempt  from  military 
service  under  the  Confederate  States.  Man- 
derville  v.  D  iniel,  33  Ga.  599.  See  also  T  worn- 
blv  v.  Pinkham,  3  N.  H.  370. 

The  Hostler  at  a  Stage  Tavern,  though  in  the 
service  of  the  mail  contractors  and  regularly 
employed  in  changing  the  post  horses  on  a 
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VII.  Liability  of  Officers.  —  Militia  officers  may  be  held  liable  in  damages 
for  .injuries  caused  by  the  execution  of  an  illegal  order  or  by  an  illegal  or 
careless  act.1  But  the  precept  of  a  civil  officer  calling  out  the  militia  affords 
complete  justification  to  all  those  bound  to  obey  his  command,3  and  officers 
are  not  liable  for  unlawful  acts  of  militia  done  without  authority  and  not 
coming  within  the  fair  scope  of  the  orders  given  by  them.3 

A  Civil  Officer,  it  has  been  held,  incurs  no  liability  in  calling  out  the  militia 
when  he  is  vested  with  the  power  of  determining  whether  occasion  exists 
therefor  and  when  his  determination  has  been  rightly  exercised  within  the 
limits  of  the  authority  conferred  on  him  by  law.4 

VIII.  Privileges  of  Members  of  Militia.  —  Certain  privileges,  such  as 
exemption  from  jury  service,3  from  taxation,''  or  from  arrest  while  on  duty 
or  while  going  to  or  returning  from  the  place  where  they  have  been  ordered 


great  daily  route,  and  occasionally  driving  the 
mail  stage,  has  been  held  not  to  be  within  a 
Maine  statute  exempting  "  stage  drivers  " 
from  military  duty.  Littlefield  v.  Lelind,  8 
Me.  185. 

Fishermen.  —  In  Massachusetts  fishermen  01 
board  of  vessels  of  more  than  twenty  tons 
licensed  for  the  cod  fishery  are  exempt  from 
military  duty,  as  mariners.  Com  v.  Douglas, 
17  Mass.  49;  Bayley  v.  Merritt,  2  Pick.  (Mass.) 
597.  Compare  Brush  v.  Bogardus,  8  Johns. 
(N.  Y.)  157. 

Masters  of  Private  Schools  have  been  held  to 
be  exempt  in  Massachusetts.  Stacy  v.  Lyon, 
3  Pick.  (Mass.)  390. 

Attorney.  —  In  England  an  attorney  has  been 
held  not  privileged  from  serving  in  the  militia. 
Gerard's  Case,  2  W.  Bl.  1123. 

1.  Liability  —  Gunshot.  —  Thus,  the  com- 
manding officer  of  a  regiment  may  be  held  lia- 
ble for  an  injury  to  a  spectator  by  a  rifle  ball 
fired  by  one  of  the  men  under  his  command 
during  a  parade  or  drill.  Msidy  v.  Ward,  13 
Mass.  299;  Cole  v.  Fisher,  n  Mass.  137;  Chil- 
dress v.  Yourie,  Meigs  (Tenn.)  561. 

In  Castle  v.  Duryee,  1  Abb.  App.  Dec.  (N. 
Y.)  327,  a  commanding  officer  of  militia,  dur- 
ing drill,  ordered  a  volley  vviih  blank  car- 
tridges. By  some  mischance  one  of  his  men 
loaded  his  gun  with  a  ball  cartridge,  and  when 
fired  the  ball  struck  the  plaintiff.  It  was  held 
that  the  officer  was  liable. 

Trespass.  —  In  Weaver  v.  Ward,  Hob.  134, 
an  officer  commanding  the  militia  was  held 
liable  for  trespasses  committed  or  injuries 
done  by  the  militia  when  drilling  or  contesting 
for  prizes. 

So  in  Brigham  v.  Edinands,  7  Gray  (Miss.) 
359,  a  commanding  officer  was  held  liable  for 
selecting  a  place  of  encampment  without  the 
consent  of  the  owner. 

Protection  of  Prisoner.  —  It  is  the  duty  of  a 
military  officer  in  command  of  a  military 
organization,  called  to  protect  from  a  mob  a 
person  under  arrest,  to  use  only  such  force  as 
is  necessary  to  protect  the  prisoner  and  the 
public  property.  State  v.  Coit,  8  Ohio  Dec. 
62. 

Unlawful  Arrest.  —  In  Connecticut,  where  a 
captain  issued  a  warrant  against  a  soldier  of 
his  company  for  a  fine  legally  imposed  upon 
him  for  neglecting  to  perform  military  duly, 
without  stating  by  whom  such  fine  was  im- 
posed, it  was  held  that  the  warrant  was  void 
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and  that  the  captain  and  the  officer  who  exe- 
cuted the  warrant  were  liable  in  trespass  for 
an  arrest  under  it.  Hall  v.  Howd,  10  Conn. 
514.  See  also  Mallory  v.  Merritt,  17  Conn. 
178;  Monson  v.  Hunt,  17  Conn.  566;  Merriman 
v.  Bryant,  14  Conn.  200. 

Impressing  Horse.  —  A  commanding  officer  of 
militia  has  no  authority  to  impress  the  horse 
of  a  citizen,  even  in  time  of  war.  Jacobs  v. 
Levering,  2  Cranch  (C.  C.)  117. 

Frightening  Horse.  —  In  Childress  v.  Yourie, 
Meigs  (Tenn.)  561,  it  was  held  that  a  com- 
manding officer  was  liable  for  injuries  caused 
by  the  execution  of  his  commands  which 
frightened  a  horse. 

Burden  of  Proof.  —  Where  it  appeared  beyond 
reasonable  doubt  that  a  person,  a  member  of 
a  mob  surrounding  a  building  in  which  a 
military  company  was  located,  came  to  his 
death  from  a  bullet  fired  from  within  by  a 
person  acting  under  the  command  of  a  mili- 
tary officer  to  fire  in  case  a  certain  door  was 
broken  in,  it  was  held  to  devolve  upon  such 
officer  to  show,  by  a  preponderance  of  the  evi- 
dence, that  he  was  leg  illy  justified  or  excused 
in  giving  such  order  to  fire,  unless  it  other- 
wise so  appeared.  Stale  v.  Coit,  8  Ohio  Dec.  62. 

Calling  Out  Militia  at  Illegal  Time  —  Officer 
Liable  though  Acting  under  Order  of  Superior.  — 
Hyde  v.  Mehin,  n  Johns.  (N.  Y.)  521. 

2.  Ela  v.  Smith,  5  Gray  (Mass.)  121,  66  Am. 
Dec.  356.  See  also  Slate  v.  Coit,  8  Ohio  Dec. 
62. 

3.  Liability  of  Officers.  —  Ela   v.   Smith,  5 

Gray  (Mass.)  121,  66  Am.  Dec.  356;  Moody  v. 
Ward,  13  Mass.  299,  wheiein  it  was  held  that 
the  officer  was  not  liable  for  the  acts  done  by 
the  militiamen  after  they  had  been  dismissed 
from  parade. 

4.  Civil  Officer.  —  Ela  v.  Smith,  5  Gray  (Mass.) 
121,  66  Am.  Dec  356. 

5.  Jury  Service.  —  See  the  title  Jury  and  Jtry 
Trial,  vol.  17,  p.  1175,  and  Hall  v.  Bur- 
lingame,  88  Mich.  43S,  wherein  a  statute  ex- 
empting the  membersof  the  militia  from  jury 
duty  was  held  to  be  constitutional. 

6.  Taxation.  —  Stale  v.  Mills,  34  N.  J.  L.  177, 
holding  that  the  act  organizing,  the  national 
guard  of  New  Jersey  and  exempting  the  mem- 
bers thereof  from  the  payment  of  the  poll  tax 
imposed  by  the  general  law  did  not,  however, 
exempt  them  from  the  payment  of  a  special 
poll  tax  levied  in  the  county  of  Essex  to  pay 
war  bonds  issued  by  that  couniy. 
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Calling  Out  Militia. 


to  report  for  service,1  are  by  statutes  in  the  various  jurisdictions  accorded  to 
members  of  the  militia. 

IX.  Militia  Funds,  Expenses,  Compensation,  and  Stores.  —  Miscellaneous 
cases  relating  to  funds,  expenses,  compensation,  and  stores  of  militia  organi- 
zations are  collected  in  the  notes.2 

X.  Calling  Out  Militia.  —  By  the  statutes  or  constitutions  of  the  different 
states  power  is  usually  conferred  on  the  governor  to  call  out  the  militia  in 
cases  of  emergency,3  and  in  some  jurisdictions  this  authority  is  conferred  on 


1.  Arrest.  —  See  the  statutes  of  the  various 
states,  and  see  Land  Title,  etc.,  Co.  v.  Rambo, 
174  Pa.  St.  566. 

2.  Oath.  —  A  voluntary  miliiary  company, 
the  officers  and  members  of  which  have  failed 
to  take  the  oith  of  allegiance  prescribed  by 
the  Nevuia  statute  (Laws  1887,  102,  §  2),  is  not 
entitled  to  an  allowance  of  the  rent  for  its 
armory  out  of  the  general  fund  of  the  county, 
under  a  statute  providing  that  the  county 
commissioners  shall  provide  armories  tor 
volunteer  organized  military  com  panies.  State 
v.  Ross,  20  Nev.  6r.  Sea  also  People  v.  San 
Joaquin  County,  28  Cal.  223. 

Discretion  of  County  Judge  as  to  Issuing  Stores  • 
and  Allowing  Expenses.  —  See  Vincsnt  v.  Uma- 
tilla County,  14.  Oregon  375. 

Apportionment  of  Military  Fund  to  Companies 
by  Governor  and  Adjutant-General.  ■ —  People  v. 
Swigert.  107  III.  494.. 

Bills  of  County  Assessors  for  Making  Militia 
Roll.  —  State  v.  Ryland,  14  Nev.  46. 

Property  Taken  for  Use  of  Militia. — Clayton 
v.  Berry,  27  Ark.  129. 

Compensation.  —  A  member  of  the  Massachu- 
setts volunteer  militia  cannot  maintain  an  ac- 
tion against  the  colonel  of  his  regiment  for 
services  performed  pursuant  to  a  military 
order  given  by  the  latter  by  direction  of  his 
superior  officer.  Savage  v.  Gibbs,  4  Gray 
(Mass.)  6or. 

It  has  b;en  held  that  where  the  militia  has 
been  called  into  the  service  of  the  state,  the 
members  thereof  are,  entitled  to  payment, 
whether  there  was  reasonable  ground  for  call- 
ing them  out  or  whether  the  call  was  or  was 
not  formally  correct.  Chapin  v.  Ferry,  3 
Wash.  386.  See  generally  Compton  v.  An- 
derson, 52  N.  J.  L.  if,o. 

Active  Service — Compensation  While  in  Camp. 
—  In  Bryant  v.  Brovvn,  98  Ky.  211,  it  was 
held  that  when  in  camp  the  militia  was  not 
in  active  service  within  the  meaning  of  a 
statute  providing  for  the  pay  of  officers  when 
in  active  service  by  order  of  the  governor;  nor 
was  it  entitled  to  compensation  under  the  gen- 
eral statute  creating  a  military  fund  and  pro- 
viding for  Its  distribution  under  regulations 
to  be  made  by  the  governor,  where  the  gov- 
ernor  had  made  no  provision  for  compensa- 
tion. 

Compensation  of  Adjutant-General.  —  See  Cur- 
tis v  Moody,  2  Idaho  860. 

By  Whom  Compensation  Paid.  —  See  Prime  v. 
McCarthy,  92  Iowa  569. 

Liability  of  County.  —  In  Auditor-Gen.  v.  Bay 
County,  106  Mich.  662,  a  statute  providing 
that  the  compensation  of  the  militia  should  be 
paid  by  the  county  sending  the  requisition  for 
them  was  held  to  be  constitutional. 

In  Worth  v.  Craven  County,  118  N.  Car. 
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112,  it  was  held  that  under  the  Constitution 
of  North  Carolina,  the  expenses  incurred  by 
the  militia  when  called  out  by  the  governor  in 
pursuance  of  the  authority  vested  in  him  by 
the  constitution,  to  aid  a  sheriff  in  the  execu- 
tion of  his  duty,  were  to  be  borne  by  the  state 
and  not  by  the  county. 

Liability  for  Expense  of  Militia.  —  See  State  v. 
Butdirk,  3  Wyo.  588. 

Armory  —  Expense  of  Maintaining.  —  See  State 
v.  La  Grave,  22  Nev.  417;  State  v.  Nye,  23  Nev. 
99;  State  v.  Ross,  20  Nev.  61;  Bryant  v. 
Palmer,  152  N.  Y.  412;  Slate  v.  Burdick,  3 
W>o.  588. 

Armory  Expenses  —  County. —  In  Daniel  v. 
Columbus,  4  Ohio  Cir.  Dec.  293,  it  was  held 
that  the  erection  of  an  armory  for  the  use  of 
the  national  guard  was  a  general  purpose  of 
the  state  which  could  not  be  made  a  subject 
of  local  imposition.  Followed  in  Wilder  v. 
Daniels,  53  Ohio  St.  658. 

So  in  State  v.  Brinkman,  3  Ohio  Cir.  Dec. 
710,  it  was  held  that  the  furnishing  of  an 
armory  for  the  state  militia  and  the  mainte- 
nance thereof  could  not  be  at  county  expense. 
Compare  Bryant  v.  Palmer,  152  N.  Y.  412. 

Use  of  Armory.  —  See  Veterans  of  Seventh 
Regiment  v.  Field  Officers,  (Supm.  Ct.  Gen. 
T.)  14  N.  Y.  Supp.  811. 

Military  Funds — By-laws.  —  So  long  as  the 
moneys  to  be  raised  by  the  company  dues  are 
devoted  to  the  proper,  reasonable,  and  legiti- 
mate military  purposes  of  the  company,  and 
not  to  purposes  wholly  separate  therefrom, 
by-laws  providing  for  the  collection  and  dis- 
position of  such  dues  are  valid  and  enforceable. 
People  v.  Crane,  125  N.  Y.  537. 

3.  Calling  Out  Militia  —  Governor.  —  Whete 
the  constitution  authorized  the  governor  to  call 
out  the  militia  to  execute  the  laws  of  the  state, 
it  was  held  that  the  governor  was  not  bound, 
in  any  case  where  in  his  judgment  the  dan- 
ger of  riot  and  bloodshed  was  imminent,  to 
observe  the  antecedent  formalities  required 
by  statute  before  calling  forth  the  military 
power  of  the  state.  Chapin  v.  Ferry,  3  Wash. 
386. 

Cause.  —  The  power  to  call  out  the  militia 
and  repress  and  prevent  anticipated  riot  can- 
not be  made  to  depend  in  any  degree  upon  the 
cause  of  such  threatened  disturbance.  The 
cause  may  be  the  enforcement  of  an  uncon- 
stitutional law.  Ela  v.  Smith,  5  Gray  (Mass.) 
121,  66  Am.  Dec.  356. 

Civil  Authority.  —  The  militia  has  no  power, 
when  called  out  by  civil  officers,  to  act  inde- 
pendently of  the  civil  authority.  The  mem- 
bers of  the  militia  are  to  act  as  armed  police 
only,  subject  to  the  exclusive  control  and  di- 
rection of  the  civil  officers  designated  in  the 
statute  as  to  the  specific  duties  they  are  to 
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MILITIA  —  MILL. 


Definitions. 


other  civil  officers,  such  as  the  President,  a  mayor,  a  sheriff,  etc.1 


MILK.  (See  also  the  titles  Adulteration,  vol.  i,  p.  738;  MUNICIPAL 
Corporations;  Occupation,  Privilege,  and  Business  Taxes;  Ordi- 
nances ;  POLICE  POWER.)  —  Milk  is  a  white  fluid  secreted  by  female  mammals 
for  the  nourishment  of  their  young.  There  are  other  kinds  of  milk,  however, 
such  as  "the  white  juice  of  plants,"  which  is  the  remote  definition,  or  the 
milk  of  the  cocoanut.3 

MILL.  (See  generally  the  titles  Contribution  and  Exoneration,  vol. 
7,  p.  356;  Dams,  vol.  8,  p.  699;  Easements,  vol.  10,  p.  397;  Eminent 
Domain,  vol.  io,  p.  1043;  Fixtures,  vol.  13,  p.  594;  Floods,  vol.  13, p. 685; 
Irrigation,  vol.  17,  p.  485;  License  (Real  Property),  vol.  18,  p.  11 27; 
Partition:  Waterworks  and  Water  Companies.  For  matters  of  pro- 
cedure,  see  the  title  MILLS  AND  MlLLDAMS,  14  ENCYC.  OF  PL.  AND  PR.  i. 
As  to  what  passes  under  a  grant  of  a  mill,  see  the  title  Dams,  vol.  8,  p.  710.)  — 
A  mill  is  defined  to  be  an  engine  or  machine  for  grinding  or  comminuting  any 
substance,  there  being  usually  a  word  prefixed  denoting  the  particular  object  to 
which  the  term  is  applied ;  the  building,  with  its  machinery,  where  grinding  or 
some  process  of  manufacturing  is  carried  on.  The  original  purpose  of  mills  was 
to  comminute  grain  for  feed,  but  the  word  is  now  extended  to  engines 
or  machines  moved  by  water,  wind,  or  steam,  for  carrying  on  many  other 
operations.3 


perform.  Ela  v.  Smith,  5  Gray  (Mass.)  121,  66 
Am.  Dec.  356;  Stale  v.  Coit,  8  Ohi:>  Dec.  62. 

1.  Other  Civil  Officers  —  President.  —  Martin 
».  Mott,  12  Wheat.  (U.  S.)  19.  See  also  the 
title  Military  Law,  ante,  p.  615. 

Mayor.  —  Ela  v.  Smith,  5  Gray  (Mass.)  121, 
66  Am.  Dec.  356. 

Judicial  Power.  —  The  power  of  the  mayor  or 
other  officer,  under  the  statute  of  Massachusetts, 
to  call  out  a  military  force  to  suppress  tumults, 
has  been  held  to  be  of  a  quasi-]  udicial  character. 
Salem  v.  Easiern  R.  Co  ,  98  Mass.  444;  Ela  v. 
Smith,  5  Gray  (Mass.)  121,  66  Am.  Dec.  356. 

Sheriff.  —  Where  a  statute  provided  thai  any 
sheriff,  in  case  of  a  riot,  might  call  out  an 
armed  force,  it  was  held  that  this  did  not  au- 
thorize the  sheriff  to  command  the  services  of 
the  state  militia.  Chapin  v.  Ferry,  3  Wash.  386. 

Sheriffs  Posse  Comitatus.  —  Where  a  colonel 
of  stale  militia  is  ordered  by  the  governor  to 
call  out  one  or  more  companies  to  render  aid 
to  the  civil  authorities  in  the  suppression  of  a 
riot,  if  called  upon  by  the  sheriff,  such  com- 
panies do  not  become  a  part  of  the  sheriff's 
posse  comitatus,  but  are  engaged  in  the  service 
of  the  stale,  in  the  preservation  of  its  peace 
and  the  execution  of  its  laws.  Chapin  v. 
Ferrv,  3  Wash.  386. 

2.  'Briffitt  v.  State,  58  Wis.  43. 

English  Sale  of  Food  and  Drugs  Act  —  Adultera- 
tion by  Abstraction. — See  Lane  v.  Collins,  14 
Q.  B.  D.  193.  Compare  Paine  v.  Boughtwood, 
24  Q.  B.  D.  353. 

3.  Mill.  —  Home  Mut.  Ins.  Co.  v.  Roe,  71 
Wis.  33. 

Machine  and  Building.  —  "  While  the  word 
mill  is  used  to  describe  '  a  machine  for  grind- 
ing,' it  is  also  defined  as  '  a  building,  with  its 
machinery,  where  grinding  or  some  process  of 
manufacturing  is  carried  on.'"  Halpin  v. 
Insurance  Co.  of  North  America,  120  N.  Y.  77. 

Common  Usage.  —  A  policy  of  insurance  speci- 
fied as  extra-hazardous  risks  mills  and  manu- 
factories.   It  was  held  that  a  mill,  wiihin  the 


meaning  of  this  prohibition,  was  not  merely  a 
place  where  somelhing  mighl  be  ground,  nor 
was  a  manufactory  merely  a  place  where 
something  might  be  made  by  hand  or  machin- 
ery, but  the  terms  implied  what  common 
usage  recognizes  as  a  milt  or  a  manufactory 
respectively.  Franklin  F.  Ins.  Co.  v.  Brock, 
57  Pa.  Si.  82. 

Building.  —  It  has  been  held  that  a  boiler,  an 
engine,  shafting,  beams,  a  derrick,  a  reel, 
ropes,  and  a  drill,  when  put  in  place  and  ac- 
tion, were  not  a  mill  within  a  statute  giving  a 
lien  to  laborers  employed  about  a  mill.  Mc- 
Elwaine  v.  Hosey,  135  Ind.  481. 

Same — Breaking. —  In  State  v.  Haney,  110 
Iowa  25,  wheie  an  indictment  charged  that 
the  defendant,  with  intent  to  commit  an  offense, 
did  break  into  a  certain  mill,  it  was  held  that 
ihis  was  sufficient  to  show  thai  the  defendant 
broke  into  a  building. 

Machinery.  —  The  word  mill  comprehends 
all  engines,  boilers,  machinery  of  every  kind, 
and  all  hardware,  implements,  lools,  eic,  con- 
nected wilh  and  used  or  proper  for  use  in  the 
mill  establishment.  Empire  Lumber  Co.  v. 
Kiser,  91  Ga.  644. 

A  clause  in  a  fire-insurance  policy  on  all 
machinery  "  used  in  the  business  of  manufac- 
turing leather  and  rrorocco"  contained  in  a 
certain  building  described,  declared  that  "  if 
a  building  covered  by  this  policy  shall  become 
vacant  or  unoccupied,  or,  if  a  mill  or  manu- 
factory, shall  stand  idle  *  *  *  withoul 
notice  to  and  the  consent  of  the  company 
clearly  stated  hereon,  all  liability  hereunder 
will  thereupon  cease."  The  property  insured 
was  destroyed  by  fire.  In  an  action  upon  the 
policy,  it  appeared  that  for  several  month? 
prior  to  the  fire  the  factory  had  stood  idle,  al- 
though the  machinery  was  not  removed  from 
the  building.  It  was  held  that  the  property 
insured  was  neiiher  a  mill  nor  a  manufactory 
wiihin  the  meaning  of  the  condition;  that  the 
clause  referred  to  a  building  used  for  milling 
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Definitions. 


MILLET.  —  See  Grain,  vol.  14,  p.  11 10,  note. 
MILLING.  —  Sec  note  1. 

MIND.  (See  also  the  titles  INSANITY,  vol.  16,  p.  558;  TESTAMENTARY 
CAPACITY.) —  In  its  legal  sense,  mind  means  only  the  ability  to  will,  to  direct, 
to  permit  or  assent.2  But  when  we  speak  of  the  mental  condition  of  a  person 
we  refer  to  his  senses,  his  perceptions,  his  consciousness,  his  ideas.  If  a  person's 
mental  condition  is  perfect,  his  will,  his  memory,  his  understanding,  are  perfect 
and  connected  with  a  healthy  bodily  organization.  If  these  do  not  concur, 
his  mental  condition  is  diseased  or  defective.3  The  subtile  essence  which  we 
call  "  mind  "  defies  ocular  inspection.  It  can  be  known  only  by  its  outward 
manifestations,  and  they  are  found  in  the  language  and  conduct  of  the  man. 
By  these  his  thoughts  and  emotions  are  read,  and  accordingly  as  they  conform 
to  the  practice  of  people  of  sound  mind  (who  form  the  large  majority  of  man- 
kind) or  contrast  harshly  with  it  we  form  our  judgment  as  to  his  soundness  of 
mind.4    The  words  "mind"  and  "memory"  as  used  at  common  law  and  in 


or  manufacturing,  and  had  no  application  to 
personal  property  such  as  was  covered  by  the 
policy,  although  used  in  a  mill  or  manufac- 
tory. Halpin  v.  Insurance  Co.  of  North 
America,  120  N.  Y.  73. 

The  term  mill  as  used  in  a  policy  of  insur- 
ance has  been  held  to  include  the  engine  and 
engine  room,  where  it  appeared  (hat  the  engine 
was  the  only  motive  power  for  propelling  the 
machinery  in  the  building.  Home  Mut.  Ins. 
Co.  v.  Roe.  71  Wis.  33. 

The  terms  mills  and  "flouring  mill"  in- 
clude the  necessary  machinery  as  well  as  the 
buildings;  and  where  such  is  a  mortgagee's 
security  for  a  large  indebtedness,  it  will  be 
presumed,  the  contrary  not  appearing,  that 
the  removal  of  the  machinery,  thereby  ren- 
dering the  properly  valueless  for  its  purpose, 
will  impair  the  security.  All  things  used  in  a 
mill  which  are  a  part  of  a  complete  system 
and  of  the  machinery  necessary  to  its  opera- 
tion, and  which  have  been  placed  therein  by 
the  owner  of  the  realty  with  intent  to  make 
them  permanent,  are  fixtures  and  are  covered 
by  a  mortgage  upon  such  mill.  Cook  v.  Con- 
don, 6  Kan.  App.  574. 

Same  —  Taxation. —  Under  a  statute  provid- 
ing that  mills  should  be  taxable,  the  machin- 
ery contained  in  a  mill  is  taxable.  Sprague 
v.  Lisbon,  30  Conn.  20. 

Mill  Site.  —  In  Curtiss  v.  Smith,  35  Conn. 
158,  it  was  said:  "A  mill  site  comprehends 
not  only  the  site  of  the  mill  building,  but  also 
the  water  power  connected  therewith  for 
milling  purposes.  Now,  inasmuch  as  a  party 
has  absolute  dominion  over  his  own  property, 
subject  only  to  the  right  of  eminent  domain 
on  the  part  of  the  government,  in  what  sense 
can  it  be  said  lhat  by  abandonment  or  other- 
wise he  can  lose  the  right  to  maintain  a.  mill 
upon  a  mill  site  that  he  o'.vns?  If  the  right 
is  lost,  where  has  it  gone?  " 

The  grant  of  a  mill  site  conveys  by  implica- 
tion the  water  power  and  the  right  to  maintain 
a  dam  for  the  beneficial  appropriation  of  the 
water.  Stackpole  v.  Curtis,  32  Me.  383;  Ring 
v.  Walker,  87  Me.  550. 

Mill  Site  and  Mill  Privilege.  —  In  Occum  Co. 
v.  A.  &  W.  Sprague  Mfg.  Co.,  35  Conn.  512,  it 
was  said:  "A  mill  site  is  the  same  as  a  mill 
privilege,  which,  in  Gould  v.  Boston  Duck 
Co.,  13  Gray  (Mass.)  442,  was  said  'to  embrace 
the  right  which  the  law  gives  the  owner  10 


erect  a  mill  thereon  and  to  hold  up  or  let  out 
the  water  at  the  will  of  the  occupant  for  the 
purpose  of  operating  the  same  in  a  reasonable 
and  beneficial  manner.'  " 

Sawmill,  —  An  attachment  of  all  the  debtor's 
real  estale  in  a  certain  town,  followed  bv  a 
levy  upon  a  "  sawmill,"  includes  a  circular- 
saw  mill  which  is  in  and  constitutes  a  part  of 
the  sawmill.    Newhall  v.  Kinney,  56  Vt.  591. 

Windmill.  —  Where  the  vendors  of  a  wind- 
mill warranied  the  mill,  it  was  held  that  the 
warranty  included  the  tank,  pump,  and  whole 
plant.    Fairbanks  v.  De  Lissa,  36  Mo.  App  711. 

Mill  Tally  —  Mill  Culls.  —  See  Corneil  v.  New 
Era  Lumber  Co.,  71  Mich.  351. 

Gristmill. — "The  term  'gristmill  '  is  ageneral 
term,  comprehending  all  kinds  of  mills  for 
grinding  grain  for  food."  Washington  Mut. 
Ins.  Co.  v.  Merchants,  etc.,  Mut.  Ins.  Co.,  5 
Ohio  St.  480. 

Mill  House.  —  An  indictment  for  arson  which 
describes  the  property  alleged  to  have  been 
burned  as  a  "mill  house  "  is  in  that  respect  not 
bad  for  uncertainty:  and  a  further  averment 
that  themit?  house  was  personal  property  may 
be  treated  as  surplusage,  and  does  not  affect 
the  indictment  one  way  or  the  other.  Ford  v. 
State,  112  Ind.  373. 

Milldam.  —  In  Hutchinson  v.  Chicago,  etc., 
R.  Co.,  37  Wis.  582,  the  phrase  "  structure 
which  now  sustains  my  milldam  "  was  con- 
strued to  mean  the  structure  constituting  the 
dam  itself.  See  also  Jackson  v.  Lawrence,  11 
Johns.  (N.  Y.)  igi. 

Mill  Regarded  as  Part  of  Realty  and  Held  to 
Pass  under  Grant  of  Land.  —  Pea  v.  Pea,  35  Ind. 
391- 

1.  Milling  Synonymous  with  Manufacturing.  — 

The  Constitution  of  Colorado  provided  lhat 
private  property  should  not  be  taken  for  pri- 
vate use,  except  for  reservoits,  drains,  flumes, 
or  ditches  on  or  across  the  lands  of  others,  foi 
milling  purposes.  It  was  held  that  the  term 
milling  was  synonymous  with  the  word 
"  manufacturing "  and  that  an  electric-light 
plant  was  within  the  exception.  Lamborn  v. 
Bell,  18  Colo.  346.  See  also  Carlin  v.  Western 
Assur.  Co.,  57  Md.  515. 

2.  Mind.  —  McDermott  v.  Evening  Journal 
Assoc.,  43  N.  J.  L.  488. 

3.  Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall.  (U. 
S  )  580. 

4.  Guiteau's  Case,  jo  Fed.  Rep.  161. 
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statutes  of  wills  are  convertible  terms.1 

MINER.  (See  also  the  title  MINES  AND  MINING  CLAIMS,  post.)  —  A  miner 
is  defined  to  be  one  who  mines;  a  digger  for  metals  and  other  minerals.' 

MINERALS.  — See  the  title  Mines  and  Mining  Claims,/^/. 


1.  Matter  of  Forman,  54  Barb.  (N.  Y.)  286. 
In  that  case  the  court  said  "  This  is  the 
great  and  interesting  quaslion  in  this  very  ex- 
traordinary case,  and  the  question  to  which 
nearly  all  of  the  evidence  in  the  bulky  vol- 
umes of  printed  evidence  relates.  The  words 
'  persons  of  non-sane  memory,'  in  the  stat- 
ute of  wills  of  Henry  VIII.,  meant  persons  of 
non-sine  or  unsound  mind.  It  was  held  in 
Winchester's  Case,  (6  Coke  23)  that  a  person, 
to  mike  a  testamentary  disposition  of  his 
lands,  must  have  a  memory  sufficiently  sane 
and  perfect  to  do  the  act  or  thing  authorized 
by  the  statute;  that  is,  to  make  a  testamentary 
disposition  of  his  lands  with  reason  and  un- 
derstanding. The  words  of  our  statute  of 
wills  as  to  real  property  are:  'AH  persons, 
except  idiots,  persons  of  unsound  mind,  etc., 
may  devise,'  etc.  The  words  of  our  statute  as 
to  wills  of  personal  property  are:  'Every 
m  lie  person,  etc  ,  of  sound  mind  and  memoiy, 
and  no  others,  may  give,  bequeath,'  etc.  The 
words  '  mind  and  memory,'  as  used  in  this 
last  statute,  and  as  used  at  common  law,  are 
and  were  convertible  terms.  The  use  of  the 
words  '  mind  and  memory  '  as  convertible 
terms  is  not  so  unphilosophical  as  it  might  at 
first  seem  lo  be,  for  without  memory  there 
could  be  no  mind,  properly  speaking.  Without 
any  memory,  a  person  would  be  the  mere  re- 
cipient of  a  succession  of  present  sensations, 


like  the  lowest  type  of  animal  life.  As  the 
result  of  the  reported  cases  relating  to  tesia- 
mentary  capacity,  under  our  statutes,  it  may 
be  said  that  the  question  of  capacity  in  the 
abstract  is,  had  the  testator,  at  the  time,  etc., 
a  mind,  or  mind  and  memory,  sufficiently 
sound  to  make  a  will  ;  that  is,  to  do  the  thing 
or  act  authorized  by  the  statutes;  but  that 
practically,  in  most  cases,  the  question  is,  had 
the  testator,  at  the  time,  etc.,  a  mind,  or  mind 
and  memory,  sufficiently  sound  to  make  the 
will  in  cuestion.  See  Delafield  v.  Paiish, 
25  N.  Y.  9;  American  Seamen's  Friend  Soc. 
z.  Hopper,  33  N.  Y.  619;  Stewart  v.  Lis- 
penard,  26  W  end.  (N.  Y.)  255;  Clark  1;  Fisher. 
1  Paige  (N.  Y.)  171;  Stanton  v.  Wetherwax,  16 
Barb.  (N.  Y.)  259;  Thompson  v.  Thompson,  21 
Barb.  (N.  Y.)  107." 

2.  Miner.  —  Watson  v.  Lederer,  ri  Colo.  577. 
holding  that  a  horse,  wagon,  and  harness 
owned  by  an  unmarried  man  who  is  engaged 
in  the  business  of  assaying  and  sampling  ores 
are  exempt  from  execuiion  under  the  Colorado 
statute  which  provides  that  "  the  tools  and  im- 
plements or  stock  in  trade  of  any  mechanic, 
miner,  or  other  person,  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  busi- 
ness, not  exceeding  two  hundred  dollars  in 
value,"  shall  be  exempt.  See  generally  ihc- 
title  Exemptions  (from  Execution),  vol.  12, 
P-  59- 
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By  Wilson  I.  Snyder. 

I.  Definitions,  682. 

II.  History  of  Mining  Law  in  United  States,  683. 

1.  Congressional  Legislation  Before  J  866,  683. 

2.  District  Rules  and  Slate  Legislation  Before  1866,  684. 

a.  In  General,  684. 

b.  Scope  of  Rules  and  Recognition  by  Courts,  684. 

3.  Congressional  Legislation  of  J  866  and  Subsequent  Acts,  684. 

4.  Supplemental  State  Legislation,  685. 

5.  District  Rules  Authorized  or  Recognized  by  Acts  of  Congress,  685. 

a.  Statutory  Provision,  685. 

b.  Recognition  of  Existing  Rules  and  Customs,  686. 

c.  Requisites  of  Valid  Rules,  686. 

d.  Evidence,  686. 

III.  Locations  on  Public  Lands,  687. 

1.  Public  Mineral  Lands  in  General,  687. 

2.  Necessity  that  Lands  Be  Unappropriated  and  Unoccupied,  688. 

a.  In  General,  688. 

b.  Indian  Reservations,  690. 

c.  Military  Reservations,  690. 

d.  Forest  and  Park  Reserves,  690. 

e.  Railroad  Grants  and  Reservations,  690. 

(1)  Subsidy  Lands,  690. 

(2)  Right  of  Way,  691. 

f.  Towns  it  e  Reservations,  691. 

g.  Mexican  Grants,  692. 

h.  Reservations  in  Grants  to  States,  692. 

IV.  Several  Kinds  of  Claims  and  Extent  Thereof,  693. 

1.  In  General,  693. 

2.  Lodes,  Veins,  Ledges,  Etc.,  693. 

a.  Definitions,  693. 

b.  Length  and  Width  of  Claim,  694. 

c.  Effect  of  Claiming  More  than  Prescribed  Amount  of  Lana,  695. 

3.  Tunnel  Claims,  696. 

a.  Authority  to  Locate,  696. 

b.  Manner  of  Locating  Tunnel,  696. 

c.  Manner  of  Locating  Claim  to  Veins  in  Tunnel,  696. 

d.  Nature  and  Extent  of  Tunnel  Rights,  696. 

e.  Terms  Defined,  697. 

(1)  "line"  of  Tunnel,  697. 

(2)  '■'■Face"  of  Tunnel,  697. 

4.  Placer  Claims,  697. 

a.  What  Are  Placers,  697. 

b.  Kinds  of  Placer  Claims,  697. 

(1)  Gold,  697. 

(2)  Petroleum,  Natural  Gas,  and  Other  Hydrocarbons,  698. 

(3)  Building  Stone  and  limestone,  698. 

(4)  Other  Forms  of  Valuable  Deposit,  698. 

c.  Size  of  Claims,  699. 

d.  lode  and  Placer  in  Sa?ne  Ground,  699. 

5.  Coal  Lands,  699. 

677  Volume  XX. 


MINES  AND  MINING  CLAIMS. 


6.  Water  Rights,  699. 

7.  Millsites,  700. 

V.  Who  May  Locate  Mineral  Lands,  701. 

1.  Rule  in  United  States,  701. 

a.  Citizens  and  Persons  Declaring  Intention  to  Become  Citizens,  701. 

(1)  Statutory  Provision,  701. 

(2)  Proof  of  Citizenship,  701. 

(3)  Effect  of  Alienage,  702. 

b.  Corporations,  702. 

c.  Infants,  703. 

d.  Agents,  703. 

2.  Rule  in  Canada,  703. 

3.  /«  Mexico,  703. 

VI.  Essentials  of  Valid  Location,  703. 

1.  General  Statement,  703. 

2.  Location  and  Alining  Claim  Defined,  704. 

3.  Discovery  of  Lode  or  Vein,  705. 

a.  Definition  of  Discovery  —  Necessity  and  Elements,  705. 

b.  Some  Special  Rules  and  Principles  Relating  to  Discovery,  706. 

(1)  In  General,  706. 

(2)  Effect  of  Loss  of  Discovery,  706. 

(3)  Discovery  of  Mineral  Elsewhere  in  Claim,  706. 

(4)  Lmporta nee  of  Discovery,  707. 

c.  Spanish  and  Mexican  Rule,  707. 

d.  Canadian  Rule,  707. 

e.  State  Statutory  Provisions  as  to  Discovery  and  Discovery  Work, 

707. 

f.  Effect  of  Disccrvery  on  Time  to  Complete  Location,  708. 

g.  Placers,  708. 

4.  Posting  Notice,  709. 

a.  General  Statement,  709. 

b.  Old  Spanish  Rule,  710. 

c.  Notice  Required  by  Miners'  Rules,  710. 

d.  Notice  Required  by  State  Statutes,  711. 

(1)  Preliminary  Notice,  711. 

(2)  Permanent  Notice  or  Location  Certificate,  711. 

e.  Summary  of  General  Rules  as  to  Notice,  711. 

5.  Marking  Location  on  Ground,  712. 

a.  Requirements  of  Federal  Statute,  712. 

(1)  L/i  General,  712. 

(2)  Statute  Mandatory,  713. 

(3)  Compliance  Generally  Question  of  Fact,  713. 

(4)  Statute  Applicable  to  Placers,  714. 

b.  Lucius  ion  of  Apex  of  Vein,  714. 

c.  Time  for  Marking,  714. 

d.  Sufficiency  of  Marking  and  Correction  of  Lnsufficient  Marking, 

7i5- 

e.  Special  Stale  Statutory  Requirements,  715. 
f  J I 'hen  Boundaries  May  Be  Changed,  715. 
g.  Excessive  Boundaries,  716. 

//.  Maintaining  Boundaries,  716. 

6.  Recording  Notice,  Location  Certificate,  or  Claim,  716. 

a.  In  General,  716. 

b.  District  Rules  and  Customs,  7 1 8. 

c.  General  Rule  as  to  Nature  of  Compliance  Required,  718. 

d.  Necessity  that  Record  Refer  to  Natural  Objects  or  Permanent 

Monuments,  719. 

e.  Local  Statutory  Location  Certificate  or  Declaratory  Statement,  720. 

(1)  Contents  of  Record — Parol  Evidence,  720. 
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(2)  Verification,  721. 

(3)  Amendment  of  Location  Certificate,  721. 

f.  Amendment  of  Notice  or  Record  Independently  of  Statute,  721. 
VII.  Estate  Secured  by  Location,  722. 

1.  In  General,  722. 

2.  Surface  Rights,  722. 

a.  In  General,  722. 

b.  Interdependent  Nature  of  Rights  to  Surface  and  to  Lode,  723. 

c.  How  Right  Is  Acquired,  723. 

d.  Nature,  Quality,  and  Extent  of  Right,  724. 

(1)  In  General,  724.  • 

(2)  Estate  upon  Condition,  726. 

(3)  Easements  and  Servitudes,  726. 

3.  Subsurface  Rights,  726. 

a.  In  General,  726. 

b.  Technical  Mining  Terms  Defined,  727. 

(1)  Apex,  727. 

(2)  Dip,  728. 

(3)  Strike — Course,  728. 

(4)  Conventional,  or  Judicial  Dip  and  Strike,  728. 

c.  Rights  in  ilBroad  Vein"  or  '■'■Mineralized  Zone,"  728. 

d.  Necessity  that  End  Lines  Be  Parallel,  729. 

e.  Location  Lengthwise  of  Vein,  729. 

f.  Rights  under  Defective  Locations,  729. 

(1)  In  General,  729. 

(2)  Locations  Across  Vein,  729. 

(3)  Where  Vein  Crosses  Both  End  and  Side  Line,  730. 

(4)  Where  Vein  Enters  and  Departs  through  Same  Side  Line, 

73°- 

(5)  Vein  Terminated by  "  Crossing"  Within  Location,  7  30. 

g.  Limitations  of  Extralateral  Rights,  730. 

(1)  Where  Previous  Grant  Is  Encountered  with  Right  to  Pene- 

irate  Not  Reserved,  730. 

(2)  Where  Vein  Unites  with  Previously  Located  Vein,  731. 

(3)  Where  Projected  End  Lines  of  Two  Claims  on  Same  Vein 

'  Intersect,  731. 

(4)  Effect  of  Lack  of  Inclination  of  Vein  from  Surface 

Exposure,  731. 

h.  Extralateral  Rights  as  to  Spurs  and  Offshoots,  731. 
/.  Law  of  Cross-veins,  731. 

j.  Presumption  as  to  Subsurface  Ownership,  732. 
VIII.  Forfeiture  and  Abandonment,  733. 

1.  Definitions,  733. 

2.  Abandonment,  733. 

3.  Failure  to  Perform  Annual  Labor,  734. 

a.  In  General,  734. 

b.  Time  of  Performance,  736. 

c.  Place  of  Performance,  736. 

(1)  Work  Within  Claim,  736.  ■ 

(2)  Claims  Held  in  Common,  736. 

(3)  Work  Outside  of  Claim,  736. 

d.  Character  of  Work  Required,  737. 

e.  By  Whom  Labor  Must  Be  Done,  738. 

f.  Excuses  for  Nonperformance,  738. 

(1)  Where  Claim  Is  Wrongfully  Held  by  Another,  738. 

(2)  Effect  of  Application  for  Patent,  738. 

g.  Recording  Proof  of  Labor,  738. 

h.  Resumption  of  Work,  738. 

4.  Special  Rule  as  to  Tunnel  Claims,  739. 

5.  Forfeiture  to  Co-owner  by  Notice  or  Advertisement,  739. 
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IX  Relocation,  740. 

1.  Definition,  740. 

2.  Prerequisiies  to  Valid  Relocation,  740. 

a.  Prior  Valid  Location,  740. 

b.  Abandonment  or  Forfeiture,  740. 

3.  Mode  of  Making  Relocation,  740. 

4.  Prom  What  Ti?ne  Relocation  Dates,  741. 

5.  By  Whom  Relocation  May  Be  Made,  741. 

6.  Interest  Acquired  by  Relocation,  742. 

X.  Pboceedings  to  Obtain  Patent,  742. 
x.  Survey,  742. 

a.  Application,  742. 

(1)  Form  and  Requisites,  742. 

(2)  jurisdiction,  742. 

(3)  Deposit  to  Cover  Expenses,  742. 

(4)  Hearings  and  Appeals,  742. 

b.  Einployinent  of  Surveyor,  743. 

c.  Rules  as  to  Survey,  743. 

(1)  Conformity  to  Lines  of  Location,  743. 

(2)  Placer  Claims,  744. 

(3)  Tying  Location  to  Public  Survey,  744. 

d.  Return  of  Surveyor,  744. 

e.  Certifying  Plat  with  Work, 

2.  Proceedings  in  Land  Office,  746. 

a.  Nature  and  Effect  in  General,  746. 

b.  Posting  Notice  and  Diagram,  747. 

(1)  Necessity  and  Requisites  in  General,  747. 

(2)  Proof  of  Posting,  748. 

c.  Filing  Necessary  Papers,  748. 

(1)  Statutory  Requirement,  748. 

(2)  List  and  Substance  of  Papers  to  Be  Filed,  748. 

(a)  In  General,  748. 

(p)  Application  for  Patent,  748. 

aa.  Ln  General,  748. 

bb.  Effect  of  Application,  750. 

d.  Publication  of  Notice  of  Application,  750. 

(1)  Statutory  Provision,  750. 

(2)  Medium  of  Publication,  750. 

(a)  Newspaper,  750. 

iff)  Posting  in  Register  s  Office,  751. 

(3)  Period  of  Publication,  751. 

e.  Final  Entry,  752. 

f.  Protest  and  Adverse  Claim,  753.  * 

(1)  Who  May  Protest,  753. 

(2)  Who  May  Adverse,  754. 

(3)  Time  to  Adverse,  754. 

(4)  Requisites,  Nature,  and  Effect  of  Adverse  Claim,  755. 

(5)  Necessity  of  Adversing,  757. 

(a)  Lode  and  Placer,  757. 
(p)  Townsite  Claims,  757. 
(/)  Agricultural  Claims,  757. 
(</)  Tunnel  Claims,  757 
(>)  Millsite  Claims,  757. 
(/)  Conflict  Between  Mining  Claim  and  Previous  Grant, 

758- 

(,§■)  Co-owners,  758. 

3.  Proceedings  in  Court,  758. 

a.  jurisdiction,  758. 

Commencement  and  Prosecution  of  Action,  759. 
(1)  7Y;;z£  Essential,  759. 
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(2)  When  Deemea  Commenced,  759. 

(3)  Diligence  in  Prosecution,  759. 

(4)  Issues  Triable  by  Jury,  759. 
e.  Form  of  Action,  760. 

(1)  In  General,  760. 

(2)  Ejectment,  760. 

(3)  Action  to  Quiet  Title,  760. 
May  Sue,  761. 

^.  7¥//*  to  Support  Recovery,  761. 
y.  Judgment,  762. 

(1)  Effect  in  Land  Office,  762. 

(2)  Effect  as  to  Parties,  762. 

4.  Possessory  Title,  762. 

5.  Application  for  Coal  Lands,  762. 

XI  Patent,  764. 

1.  Operation  and  Effect,  764. 

a.  In  General,  764. 

b.  Conclusiveness,  764. 

(1)  Collateral  Attack,  764. 

(a)  Patent  Valid  on  Its  Face,  764. 

(b)  Patent  Void  on  Its  Pace,  765. 

(2)  Direct  Attack,  766. 

2.  Patentee  Declared  Trustee,  766. 

XIL  Right  of  Sovereign  or  State  to  Mines,  766. 

1.  In  England,  766. 

a.  In  General,  766. 

Public  Reserves,  Other  Public  Lands,  and  River  Beds,  767. 

c.  Copyhold  and  Customary  Lands,  767. 

2.  In  United  States,  767. 

*z.  In  General,  767. 

Lands  Ceded  by  Mexico,  768. 

Reservation  of  Mineral  Lands  by  Government,  768. 

3.  In  Mexico,  768. 

XIII.  Eminent  Domain,  768. 

XIV.  Eights  and  Liabilities  as  to  Minerals  Incident  to  Different 

Estates,  768. 

1.  In  General,  768. 

2.  Tenant  in  Pee,  769. 

3.  Tenant  for  Life,  769. 

a.  Liability  for  Waste,  769. 

b.  What  Constitutes  Waste,  770. 

4.  Mortgagee  in  Possession,  771. 

5.  When  Surface  and  Mineral  Estates  Severed,  771. 

a.  In  General,  771. 

b.  How  Severance  Accomplished,  772. 

(1)  By  Conveyance,  772. 

(2)  By  Adverse  Possession,  773. 

(3)  By  Custom  or  Prescription,  773. 

c.  Relative  Status  of  Owner  of  Surface  and  Owner  of  Mine,  774. 

d.  Resulting  Rights  and  Duties  of  Owners  of  Mine  and  of  Surface, 

774- 

(1)  Right  of  Mine  Owner,  774. 

(a)  Right  to  Use  Surface,  774. 

(b)  Right  to  Use  Aline,  774. 

(<:)  When  One  Mine  Beneath  Another,  774. 

(2)  Right  of  Surface  Owner  to  Subjacent  Support,  774. 

(3)  Duties  and  Liabilities  as  to  Drainage  and  Flooding,  775. 

e.  How  Severance  Terminated,  775. 

(1)  By  Abandonment  or  Forfeiture,  775. 

(2)  By  Determination  of  Miner  s  Estate,  775. 

68!  Volume  XX. 


Definitions. 


MINES  AND  MINING  CLAIMS. 


Definitions. 


XV.  Conveyances,  775. 

1.  Mines  and  Mining  Claims  Tra?isferable,  775. 

2.  Necessity  of  Written  Conveyance \  775. 

XVI.  Mining  Leases,  776. 

1.  Scope  of  Section,  776. 

2.  Definition,  776. 

3.  History  and  Purpose,  777. 

4.  Right  of  Lessee  to  Work  Open  Mines,  777. 

5.  Right  of  Lessee  to  Open  New  Mines,  778. 

6.  Right  to  Oil  or  Gas  Coming  to  Surface  as  Result  of  Mining  Operations, 

778. 

7.  Construction,  778. 

a.  Ln  General,  778. 

b.  Covenants  Peculiar  to  Mi/u'ng  Leases,  779. 

(1)  Covenant  for  Diligent  Prosecution  of  Work,  779. 

(2)  Covenant  to  Work  in  Proper  and  Safe  Ma?iner,  782. 

(3)  Covenant  to  Deliver  Up  in  Good  Order,  782. 

(4)  Covenant  to  Pay  Royalty,  782. 

(5)  No  Lmplied  Covenant  or  Warranty  that  Premises  Contain 

Mineral,  784. 

8.  Abandonment,  785. 

9.  Termination,  785. 

10.  Right  to  Machinery,  Fixtures,  and  Appliances  Placed  upon  Premises 

by  Lessee,  785. 

11.  Right  to  Broken  Mineral,  786. 

12.  Assignment,  786. 

XVII.  Tenants  in  Common,  787. 

1.  General  Principles,  787. 

2.  Accounting,  788. 

3.  Partition,  788. 
XVIII.  Statutoby  Regulation,  789. 

XIX.  Liens  on  Mining  Property,  790. 

1.  In  General,  790. 

2.  What  Interest  Is  Subject  to  Lien,  791. 

XX.  Measure  of  Damages  for  Wrongful  Working  of  Mine,  792. 


CROSS-  REFERENCES. 

For  matters  of  Procedure,  see  the  title  MINES  AND  MINING  in  the  Encyclo- 
pedia of  Pleading  and  Practice,  vol.  14,  p.  16. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  EXEMPTIONS  {FROM  TAXATION), 
vol.  12,  p.  352;  HOMESTEAD,  vol.  15,  pp.  593,  675;  IRRIGATION,  vol. 
17,  p.  485;  LEASES,  vol.  18,  p.  593;  LICENSE  {REAL  PROPERTY), 
vol.  18,  p.  1 1 27;  PARTNERSHIP;  PUBLIC  LANDS;  SPANISH 
LAND  GRANTS;  STATE  LANDS;  SURFACE  WATERS;  UNDER- 
GROUND WATERS;  USAGES  AND  CUSTOMS;  WATERS  AND 
WA  TERCO  URSES. 


I.  Definitions.  —  a  Mine,  strictly  sp> 
ing  in  the  earth  made  for  the  purpose  o 

1.  Mine  Defined  —  Pit  or  Excavation. —  Marrow 
v.  Flimby,  etc..  Coal,  etc.,  Co.,  (1898)  2  Q.  B. 
599;  Springside  Coal  Min.  Co.  v.  Grogan,  53 
111.  App.  65;  McCurtain  v.  Grady.  1  Indian 
Ter.  107;  Westmoreland  Coat  Co.'s  Appeal, 
85  Pa.  St.  344.  See  also  infra,  this  title, 
Essentials  of  Valid  Location. 


aking,  is  a  tunnel,  shaft,  or  other  open- 
getting  out  the  underlying  minerals;1 

Removal  of  Minerals.  —  Under  the  Illinois 
statute  providing  for  the  health  and  safety  of 
miners,  that  has  been  held  to  be  a  mine  which 
is  prepared  for  working,  though  the  miners 
have  not  actually  begun  to  take  out  the 
mineral  Coal  Run  Coal  Co.  v.  Jones,  127  111. 
379,  reversing  19  111.  App.  365. 
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but  the  word  is  also  used  to  denote  the  vein  or  deposit  of  mineral,1  and 
likewise  the  parcel  of  land  in  which  such  vein  or  deposit  is  found.2 
As  Distinguished  from  a  Quarry,  a  mine  is  an  underground  work.3 
Minerals. — 'By  the  term  "  minerals"  are  meant  all  the  substances  in  the 
earth's  crust  which  are  sought  for  and  removed  by  man  for  the  substance 
itself.  It  is  not  limited  to  metallic  substances,  but  includes  salt,  coal,  clay, 
stone  of  various  sorts,  etc.,4  and  even  petroleum  and  natural  gas  have  been 
held  to  be  minerals.5 

II.  History  of  Mining  Law  in  United  States  —  1.  Congressional  Legisla- 
tion Before  1866.  —  The  general  policy  of  the  United  States,  as  expressed  in 
the  statutes,  executive  acts,  and  proclamations  prior  to  1845,  was  to  reserve 
from  sale  the  mineral  lands,  which,  so  far  as  then  known,  consisted  of  the 
lead,  iron,  copper,  and  zinc  lands.  This  policy  was  intrenched  upon  occa- 
sionally by  acts  authorizing  the  President  to  lease  certain  lead  lands.  This 
policy  and  these  acts  were  provocative  of  mischief  and  endless  disputes.  It 
was  impossible  to  collect  the  rents  and  royalties  with  certainty  or  regularity. 
Sales  of  mineral  lands  were  finally  authorized,  but  this  applied  only  to  the 
lead  and  copper  mines  of  the  Upper  Mississippi.6 


1.  Mine  Used  in  Sense  of  Mineral  Deposit.  — 

Bell  v.  Wilson,  L.  R.  I  Ch.  303;  Tucker  v. 
Linger,  21  Ch.  D.  18,  affirmed  8  App,  Cas.  508; 
Midland  R.  Co.  v.  Robinson,  15  App.  Cas.  19; 
Shaw  v.  Wallace,  25  N.  J.  L.  469;  Hartwell  v. 
Camman,  10  N.  J.  Eq.  128,  64  Am.  Dec.  448. 

2.  Land  Containing  Minerals.  —  Tredinnick  1. 
Red  Cloud  Consol.  Min.  Co.,  72  Cal.  81.  See 
also  St.  Louis  Smelting,  etc.,  Co.  v.  Kemp,  104 
U.  S.  636;  Carson  City  Gold,  etc.,  Min.  Co.  v. 
North  Star  Min.  Co.,  (C.  C.  A.)  83  Fed.  Rep. 
658. 

3.  Mine  Distinguished  from  Quarry,  —  Bell  v. 
Wilson,  L.  R.  1  Ch.  303;  Darvill  v.  Roper,  3 
Drew  294;  Rex  v.  Overseers  of  Poor,  1  East 
534- 

This  distinction  does  not  depend  on  the 
nature  of  the  material,  but  simply  on  the  mode 
of  working.  Rex  v.  Sedgley,  2  B.  &  Ad.  65, 
22  E.  C.  L.  24;  Rex  v.  Dunsford,  4  N.  &  M. 
349- 

It  Is  Sometimes  a  Question  of  Fact  whether  an 
opening  constitutes  a  mine  or  a  quarry.  Rex 
v.  Sedgley,  2  B.  &  Ad.  65,  22  E.  C.  L.  24. 

4.  Minerals  Defined  -  England,  —  Rosse  -;. 
Wainman,  14  M.  &  W.  859;  Church  v.  En- 
closure Com'rs.  11  C.  B.  N.  S.  664,  103  E.  C. 
L.  664;  Rex  v.  Woodland,  2  East  164;  Darvill 
v.  Roper,  3  Drew.  294;  Rex  v.  Sedgley,  2  B. 
&  Ad.  65,  22  E.  C.  L.  24;  Rex  v.  Brettell,  3  B. 
k  Ad.  324,  23  E.  C.  L.  110;  Micklethwait 
v. Winter,  6  Exch.  644;  Clayton  v,  Gregson,  5 
Ad.  &  El.  302,  31  E.  C.  L.  342;  Bullen  v.  Den- 
ning, 5  B.  &  C.  842;  Rex  v.  Overseers  of  Poor, 
1  East  534;  Bell  v.  Wilson,  L.  R.  1  Ch.  303; 
Hext  v.  Gill,  L.  R.  7  Ch.  699;  Midland  R.  Co. 
v.  Checkley,  L.  R.  4  Eq.  19;  Midland  R.  Co. 
v.  Haunchwood  Brick,  etc.,  Co.,  20  Ch.  D. 
552;  Listowel  v.  Gibbings,  9  Ir.  C.  L.  223; 
Astry  v.  Ballard,  2  Mod.  193;  Cleveland  v. 
Meyrick,  17  L.  T.  N.  S.  238;  Tucker  v.  Linger, 
21  Ch.  D.  18,  affirmed  8  App.  Cas.  508. 

United  States.  —  Eureka  Consol.  Min.  Co.  v. 
Richmond  Min.  Co.,  4  Savvy.  (U.  S.)  302,  8 
Fed.  Cas.  No.  4,548;  In  re  Hooper,  1  Land 
Dec.  561;  Sec'y  Teller  to  Com'r  McFarland,  1 
Land  Dec.  561;  Dobbs  Placer,  1  Land  Dec. 
567;  In  re  Pagosa  Springs,  1  Land  Dec.  562; 


Gary  v.  Todd,  18  Land  Dec.  58;  Downey  v. 
Rogers,  2  Land  Dec.  707;  Piru  Oil  Co.,  16  Land 
Dec.  117;  Van  Doren  v.  Plested,  16  Land  Dec. 
508;  Florida  Cent.,  etc.,  R.  Co.,  26  Land  Dec. 
600;  Hayden  v.  Jamison,  26  Land  Dec.  373; 
Phifer  :•.  Heaton,  27  Land  Dec.  57;  Richter  v. 
Utah,  27  Land  Dec.  95. 

Missouri.  —  Henry  v.  Lowe,  73  Mo.  96. 
Montana.  —  Freezer  v.    Sweeney,  8  Mont. 
508. 

Nciv Jersey.  —  Hartwell  71.  Camman,  10  N. 
J.  Eq.  128,  64  Am.  Dec.  448. 

Pennsyhmnia.  —  Caldwell  v.  Fulton,  31  Pa. 
St.  475,  72  Am.  Dec.  760. 

Tennessee.  —  Murray  v.  Allred,  100  Tenn. 
100,  66  Am.  St.  Rep.  740. 

Texas.  —  State  v.  Parker,  61  Tex.  265. 
Washington. —  See    Wheeler   v.    Smith,  5 
Wash.  704. 

Asphaltum  Held  to  Be  Mineral.  —  Gesner  v. 

Cairns,  7  N.  Bruns.  595. 

Stone  Held  to  Be  Mineral. —  Rosse  v.  Wain- 
man,  14  M.  &  W.  859,  2  Exch.  800,  15  L.  J. 
Exch  67;  Micklethwait  ?.  Winter.  6  Exch.  644, 
5  Eng.  L.  &  Eq.  526,  20  L.  J.  Exch.  313:  Mid- 
land R.  Co.  v.  Checkley,  L.  R.4  Eq.  24;  Cleve- 
land v.  Meyrick,  37  L.  J.  Ch.  125,  17  L.  T.  N. 
S.  238;  Freezer  v.  Sweeney,  8  Mont.  508; 
Johnston  v.  Harrington,  5  Wash.  73.  Bui  see 
Wheeler  v.  Smith.  5  Wash.  704. 

5.  Petroleum  Held  to  Be  Mineral.  —  Gill  v. 
Weston,  no  Pa.  St.  313;  Siougliton's  Appeal, 
88  Pa.  St.  198;  Murray  v.  Allred,  100  Tenn. 
100,  66  Am.  St.  Rep.  740;  Williamson  7'.  Jones, 
39  W.  Va.  23T.  See  also  Thompson  v.  Noble, 
3  Pittsb.  (Pa.)  201.  But  see  contra,  Dunham 
v.  Kirkpatrick,  101  Pa.  St.  43,  47  Am.  Rep.  696. 

Natural  Gas  Held  to  Be  Mineral. —  Murray  v. 
Allred,  100  Tenn.  100,  66  Am.  St.  Rep.  740. 

6.  Reservation  of  Mineral  Lands  from  Sale.  — 
U.  S.  v.  Gratiot,  1  McLean  (U.  S.)  454.  26  Fed. 
Cas.  No.  15,249,  affirmed  14  Pel.  (U.  S.)  526; 
U.  S.  v.  Gear,  3  How.  (U.  S.)  120;  Cooper  v. 
Roberts,  18  How.  (U.  S.)  173;  Wilcox  v.  Jack- 
son, 13  Pet.  (U.  S.)  513;  Indiana  v.  Miller,  3 
McLean  (U.  S.)  151,  13  Fed.  Cas.  No.  7,022;  4 
Richardson's  Messages  and  Papers  of  Presi- 
dents 410. 
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2.  District  Rules  and  State  Legislation  Before  1866  —  a.  In  General. — 
According  to  the  rule  that  the  laws  in  force  in  ceded  territory  continue  until 
abolished  by  the  sovereign  power  acquiring  such  territory,1  the  mining  indus- 
try in  the  region  acquired  by  the  United  States  from  Mexico  remained  for  a 
time  subject  to  the  Mexican  law.  In  California  the  military  governor,  by 
proclamation,  abolished  the  Mexican  laws  and  customs  in  respect  to  mining, 
thus  leaving  the  miners  wholly  dependent  on  such  rules  as  they  could  adopt 
for  themselves.3  Accordingly,  the  miners  in  California  and  the  other  Pacific 
states  and  territories,  as  the  necessity  arose,  adopted  rules  for  their  guidance 
and  the  protection  of  their  rights  similar  in  many  respects  to  the  Mexican  law 
with  the  addition  of  the  knowledge  and  experience  possessed  by  the  miners 
of  the  customs  obtaining  in  many  parts  of  England  and  on  the  Continent.3 

Early  California  Statutes.  —  Various  statutes,  not  now  in  force,  were  enacted 
in  California,  beginning  at  an  early  period  in  the  history  of  the  state,  in 
reference  to  the  subject  of  mining.  The  most  prominent  feature  of  these 
statutes  was  the  purpose  to  exclude  foreigners,  and  especially  Chinese,  from 
the  business  of  mining.4 

b.  Scope  of  Rules  and  Recognition  by  Courts.  —  These  district  rules 
naturally  covered  as  broad  a  scope  as  the  experience  and  wants  of  the  miners 
who  enacted  them  seemed  to  dictate  or  require.  Generally  speaking,  they 
provided  for  rights  of  a  discoverer  which  should  be  greater  than  those  of  any 
other  locator,  the  boundaries  and  name  of  the  district,  the  number  of  claims 
allowed  to  one  person,  the  leg il  capacity  of  the  locator,  the  extent  of  the 
claim  in  length  and  breadth,  posting  notice  on  the  claim,  and  marking  its 
boundaries;  provided  for  a  recorder,  his  term  of  office,  and  the  manner  and 
time  of  his  election,  prescribed  his  duties,  and  required  the  recording  of  a 
claim  generally  within  a  specified  time  ;  provided  for  claims  being  represented 
during  a  certain  number  of  days  in  each  month  or  other  fixed  period  of  time, 
and  provided  for  a  forfeiture  for  noncompliance  w  ith  the  rule  requiring  repre- 
sentation work.  Some  of  them  provided  for  settlement  of  disputes  by  arbitra- 
tion, while  others  enacted  still  more  extensive  police  regulations,  and  provided 
against  claim  jumping  and  larceny,  highway  robbery,  and  kindred  crimes. 
These  rules,  being  the  only  guidance  of  consequence  for  the  miners  through- 
out the  entire  Pacific  slope  prior  to  the  enactment  of  the  law  of  1866,  were 
confidently  appealed  to  by  the  miners  themselves,  and  in  the  courts  they 
were  universally  respected  and  recognized.5 

3.  Congressional  Legislation  of  1866  and  Subsequent  Acts.  —  The  present  sys- 

1.  See  the  title  Foreign  Laws,  vol.  13,  p.  Arizona.  —  Rush  v.  French,  1  Ariz.  99; 
iosr.  Johnson  v.  McLaughlin,  I  Ariz.  493;  Waiet- 

2.  Mexican  Laws  and  Customs  Abolished  in  vale  Min.  Co.  v.  Leach,  (Ariz.  1S93)  33  Pac. 
California.  —  See  Yale  on  Mines  17.  Rep.  418. 

3.  See  Yale  on  Mines  58,  59,  and  the  cases  California.  —  English  v.  Johnson,  17  Cal. 
cited  in  the  next  following  note.  107,  76  Am.  Dec.  574;  Prosser  v.  Parks,  18 

4.  Early  California  Statutes.  —  People  v.  Nag-  Cal.  47;  Hess  v.  Winder,  30  Cal.  349;  Gore  v. 
lee,  1  Cai.  232,  52  Am.  Dec  312:  People  v.  McBrayer,  18  Cal.  5S2;  Brown  v.  '49  &  '56 
Coleman,  4  Cal.  46,  60  Am.  Dec.  581;  Meyer  Quartz  Min.  Co.,  15  Cal.  152,  76  Am.  Dec.  468; 
v.  Lar-kin,  3  Cal.  403;  Ex  p.  Ah  Pong,  19  Cal.  Morton  v.  Solambo  Copper  Min.  Co.,  26  Cal. 
106;  Lin  Sing  v.  Washburn.  20  Cal.  534;  Ah  527;  Table  Mountain  Tunnel  Co.  v.  Strana- 
He  v.  Crippen.  19  Cal.  491 ;  Ah  Yew  v.  Choate,  han,  31  Cal.  387 ;  St.  John  v.  Kidd,  26  Cal.  263; 
24  Cal.  562.    See  also  Yale  on  Mines  38  etseq.  Harvey  v.  Ryan,  42  Cal.  626;  Roach  v.  Gray, 

5.  Scope  of  District  Rule3  and  Recognition  by  16  Cal.  383:  Packer  v.  Heaton,  9  Cal.  569; 
Courts  --  United  States.  —  Sparrow  v.  Strong,  3  Bradley  v.  Lee,  3S  Cal.  362;  Irwin  v.  Phillips, 
Wall.  (U.  S.)g7;  Jennison  v.  Kirk,  98  U.  S.  5  Cal.  140,  63  Am.  Dec.  113. 

453;  Campbell  v.  Rankin,  99  U.  S.  261;  North  Colorado.  —  Consolidated  Republican  Moun- 

Noondav  Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  tain  Min.  Co.  v.  Lebanon  Min.  Co.,  9  Colo. 

(U.  S.)  299,  1  Fed.  Rep.  522;  Jupiter  Min.  Co.  343. 

v.  Bodie  Consol.  Min.  Co.,  7  Sawy.  (U.  S.)  96,  Montana.  —  King  v.  Edwards,  I  Mont.  235. 

II  Fed.  Rep.  666;  Erhardt  v.  Boaro,  113  U.  S.  Nevada.  —  Mallett  v.  Uncle  Sam  Gold,  etc., 

527;   Glacier  Mountain  Silver    Min.  Co.    v.  Min.   Co.,    1    Nev.   iSS,  90  Am.  Dec.  4S4; 

Willis,  127  U.  S.  471;  Forbes  v.  Gracey,  94  U.  Oreamuno  v.  Uncle  Sam  Gold,  etc.,  Min.  Co., 

S.  762.  1  Nev.  215;  Smith  v.  North  American  Min, 
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tern  of  laws  relating  to  mineral  lands  of  the  United  States  is  contained  in  the 
Act  of  July  4,  1866,  and  the  subsequent  supplementary  and  amendatory  acts. 
These  acts  authorize  disposing  of  the  public  lands  in  the  shape  of  mining 
claims,  provide  for  a  final  parting  with  the  title  by  patent,  specifying  the  con- 
ditions and  circumstances  under  which  a  patent  may  be  obtained,  and  restrict 
the  rights  to  citizens  or  those  who  have  declared  their  intention  to  become 
such.1 

4.  Supplemental  State  Legislation. — The  states  and  territories  are  author- 
ized to  legislate  respecting  the  location,  manner  of  recording,  and  amount  of 
work  necessary  to  hold  possession  of  a  mining  claim,  and  neatly  all  the  mining 
states  and  territories  have  passed  statutes  more  or  less  elaborate  on  this 
subject.2 

Limits  of  State  Authority.  —  Congress  having  legislated  on  a  subject  over  which 
it  has  plenary  power  an  1  authority,  it  necessarily  follows  that  state  statutes 
must  be  strictly  supplemental,  that  is,  explaining  or  extending  the  provisions 
of  congressional  law,  and  under  all  circumstances  must  be  confined  within  the 
limits  which  Congress  by  express  delegation  has  left  to  be  acted  on.3 

5.  District  Rales  Authorized  or  Recognized  by  Acts  of  Congress  -  a.  Statu- 
tory Provision. — -The  federal  statutes  have  not  taken  away  the  power  of 
the  miners  to  mike  rules,  but,  on  the  contrary,  it  is  expressly  provided  that 
the  miners  of  each  district  may  make  regulations,  not  in  conflict  with  the  laws 
of  the  United  States  or  with  the  laws  of  the  state  or  territory  in  which  the 
district  is  situated,  governing  the  location  of  claims,  the  manner  of  recording, 
etc.* 

C.-).,  1  Nev.  423;  Golden  Fleece  Gold,  etc., 
Mia.  Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co., 
12  Nev.  312. 

1.  Present  Mining  Law3  of  United  States.  — 
Rev.  Stat.  U.  S  ,  §  2318  et  seq. 

The  Particular  Provisions  of  these  acts  will  be 
considered  in  detail  in  the  following  sections 
of  this  title. 

2.  Supplemental  State  Legislation.  —  Johnson 
v.  McLaughlin,  I  Ariz.  493:  People  v.  District 
Ct.,  11  Colo.  147;  In  re  Monk,  16  Utah  100. 
See  also  the  local  statutes  of   the  several 


mining  states. 

The  Authority  to  pass  such  statutes  is  found 
in  the  Act  of  Congress  which  provides  that 
"  the  miners  of  each  mining  district  may 
make  regulations  not  in  conflict  with  the  laws 
of  the  United  States  or  with  tne  laws  of  the 
state  or  territory  in  which  the  district  is  situ- 
ated, governing  the  location,  manner  of  re- 
cording," etc.    Rev.  Stat.  U.  S.,  ^  2324. 

3.  Limits  of  State  Authority  —  United  States. 
—  Erhardt  v.  Boaro,  113  U.  S.  527;  Campbell 
v.  Ellet,  167  U.  S.  116;  Sparrow  v.  Strong,  3 
Will.  (U.  S.)  97;  Cheesman  v.  Shreeve,  40 
Fed.  Rep.  787;  420  Mining  Co.  v.  Bullion  Min. 
Co.,  3  Sawy.  (U.  S.)  634,  9  Fed.  Cas.  No. 
4.. 989:  Croesus  Min.,  etc.,  Co.  v.  Colorado 
Land,  etc.,  Co.,  19  Fed.  Rep.  78;  Oscamp  v. 
Crystal  River  Min.  Co.,  19  U.  S.  App.  18,  58 
Fed.  Rep.  293;  Billings  v.  Aspen  Min.,  etc., 
Cx,  10  U.  S.  App  1,  51  Fed.  Rep.  338;  Ken- 
il  ill  v.  Sin  Juan  Silver  Min.  Co.,  144  U.  S.  658; 
Glacier  Mountain  Silver  Min.  Co.  v.  Willis, 
127  U.  S.  471;  Hoyt  v.  Russell,  117  U.  S.  401. 

Arizona. — Johnson  v.  McLaughlin,  1  Ariz. 
493. 

California. —  Harris  v.  Kellogg,  117  Cal. 
484;  Thompson  v.  Spray,  72  Cal.  528. 

Colorado.  —  Sullivan  v.  Hense,  2  Colo.  424; 
Pollard  v.  Shively,  5  Colo.  309;  Strepey  v. 


Stark,  7  Colo.  614;  McGinnis  v.  Egbert,  80 Colo. 
41;  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St. 
Rep.  246;  Taylor  t.  Parenteau,  23  Colo.  368; 
Moyle  v.  Bullene,  7  Colo.  App.  308;  Ellet  v. 
Campbell,  18  Colo.  510;  Hallack  v.  Traber,  23 
Colo.  14. 

Montana.  —  O'Donnell  v.  Glenn,  8  Mont. 
248,  g  Mont.  452;  Metcalf  v.  Prescott,  10 
Mont.  284;  McCowan  v.  Maclay,  16  Monl.  234; 
Hope  Min.  Co.  v.  Brown,  11  Mont.  370; 
Sanders  v.  Noble,  22  Mont.  110.  Compare 
Wenners  v.  McNulty,  7  Mont.  30. 

Nevada.  —  Sisson  z>.  Scmmers,  24  Nev.  379. 
Arew  Mexico.  —  Eberle  v.  Carmichael,  8  N. 
Mex.  169;  Lockhart  v.  Wills,  9  N.  Mex.  344. 
Utah.  —  /;/  re  Monk,  16  Utah  ico. 
4.  District  Rules  Authorized  by  Law  of  Cor.gress 
—  United  States.  —  Erhardt  v.  Boaro,  113  U. 
S-  537;  St.  Louis  Smelting,  etc.,  Co.  v.  Kemp, 
104  U.  S.  636;  Jc.ckson  v.  Robv,  109  U.  S.  440; 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co., 
6  Sawy.  (U.  S.)  299,  r  Fed.  Rep.  522;  Jupiter 
Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  7  Savvy. 
(U.  S.)  96;    Campbell  v.  Rankin,  99  U.  S. 
261. 

California.  —  Roach  v.  Gray,  16  Cal.  383; 
Morton  v.  Solambo  Copper  Min.  Co.,  26  Cal. 
527. 

Dakota,  —  Flaherty  v.  Gwinn,  I  Dak.  509. 
Idaho.  —  Riborado  v.  Quang  Pang  Min.  Co., 
2  Idaho  131;  Rosenthal  v.  Ives,  2  Idaho  244. 

Montana.  —  King  v.  Edwards,  I  Mont.  235; 
Gropper  v.  King,  4  Mont.  367;  Robertson  v. 
Smith,  1  Mont.  410;  Upton  v.  Larkin,  7  Mont. 
449- 

Nevada.  —  Leet  v.  John  Dare  Silver  Min.  Co., 
6  Nev.  218;  Golden  Fleece  Gold,  etc.,  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312. 

Utah.  —  Roberts  v.  Wilson,  1  Utah  292;  Mc- 
Cormick  v.  Varnes,  2  Utah  355. 
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b.  Recognition  of  Existing  Rules  and  Customs.  —  The  customs  of 
miners  are  regarded  as  the  common  law  of  mining,1  and  the  existing  rules 
and  customs  were  recognized  and  continued  in  force  by  the  Acts  of  Congress 
so  far  as  such  rules  and  customs  should  not  conflict  with  the  laws  of  the 
United  States  or  of  the  particular  state  or  territory.2 

c.  Requisites  of  Valid  Rules.  —  The  requisites  of  a  valid  mining  rule 
or  custom  are  the  same  as  in  the  case  of  usages  and  customs  in  other  connec- 
tions.3 Thus,  it  must  be  clear  and  positive  in  its  character  and  not  resting 
on  inference  or  presumption;4  it  must  be  uniform  in  its  operation,  that  is, 
must  be  binding  and  obligatory  on  all;5  it  must  be  reasonable:6  and  it  must 
not  conflict  with  the  provisions  of  the  federal  or  state  statutes  on  the  subject.7 

d.  EVIDENCE  — Necessity  of  Proof.  —  The  existence  of  a  miners'  rule  or  cus- 
tom is  a  matter  of  fact  which,  like  any  other  fact,  must  be  proved  by  compe- 
tent evidence.    The  courts  will  not  take  judicial  notice  thereof.8 


1.  Customs  Regarded  as  Common  Law  of  Mining 

—  United  States.  —  North  Noonday  Min  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299,  1  Fed. 
Rep.  522;  Jupiter  Min.  Co.  v.  Bodie  Consol. 
Min.  Co.,  7  Sawy.  (tj.  S.)  96. 

Arizona.  —  Watervale  Min.  Co.  v.  Leach, 
(Ariz.  1893)  33  Pac.  Rep.  418. 

California.  —  Merritt  v.  Judd,  14  Cal.  64; 
English  v.  Johnson,  17  Cal.  107,  76  Am.  Dec. 
574;  St.  John  z:  Kidd,  26  Cal.  263;  Hess  v. 
Winder,  30  Cal.  349;  Titcomb  v.  Kirk,  51  Cal. 
288;  Harvey  v.  Ryan,  42  Cal.  626. 

Idaho.  —  Rosenthil  v.  Ives,  2  Idaho  244. 

Montana.  —  King  v.  Edwards,  1  Mont.  235; 
Upton  v.  Larkin,  7  Mont.  449;  Orr  v.  Haskell, 
2  Mont.  225. 

Nevada.  —  Mallett  v.  Uncle  Sam  Gold,  etc., 
Min.  Co.,  1  Nev.  188,  90  Am.  Dec.  484;  Glee- 
son  7:  Martin  White  Min.  Co.,  13  Nev.  442. 

Utah.  —  McCormick  v.  Varnes,  2  Utah  355. 

2.  Recognition  of  Existing  Rules  and  Customs  — 
United  States.  —  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299,  1  Fed. 
Rep.  522;  Jupiter  Min.  Co.  v.  Bodie  Consol. 
Min.  Co.,  11  Fed.  Rep.  666,  7  Sawy.  (U.  S.) 
96;  Jennison  v.  Kirk,  98  U.  S.  453;  Broder  v. 
Natoma  Water,  etc.,  Co.,  101  U.  S.  274;  Jack- 
son v.  Roby,  109  U.  S.  440;  Noonan  v.  Cale- 
donia Gold  Min.  Co.  121  U.  S.  393;  Glacier 
Mountain  Silver  Min.  Co.  v.  Willis,  127  U.  S. 
471.  See  also  Basey  v.  Gallagher,  20  Wall.  (U. 
S.)  670;  Atchison  v.  Peterson,  20  Wall.  (U.  S.) 
507;  St.  Louis  Smelting,  etc.,  Co.  v.  Kemp,  104 
U.  S.  652;  Erhardt  v.  Boaro.  113  U.  S.  535. 

California.  —  Prosser  z-.  Parks,  iS  Cal.  47; 
Harvey  v.  Ryan,  42  Cal.  626. 

Colorado. — Sullivan  v.  Hense,  2  Colo.  424; 
Consolidated  Republican  Mountain  Min.  Co. 
v.  Lebanon  Min.  Co.,  9  Colo.  343;  Becker  v. 
Pugh,  9  Colo.  589. 

Idaho.  —  Riborado  v.  Quang  Pang  Min.  Co., 
2  Idaho  131;  Rosenthal  v.  Ives,  2  Idaho  244. 

Montana.  —  King  v.  Edwards,  1  Mont.  235. 
See  also  Orr  v.  Haskell,  2  Mont.  225,  Gropper 
v.  King,  4  Mont.  367. 

Nevada.  —  Gleeson  v.  Marlin  White  Min. 
Co.,  13  Nev.  442.  See  also  Golden  Fleece 
Gold,  etc.,  Min.  Co.  z:  Cable  Consol,  Gold, 
etc.,  Min.  Co.,  12  Nev.  312. 

New  Mexico.  —  Eberle  v.  Carmichael,  8  N. 
Mex.  169. 

Utah.  —  Chambers  v.  Harrington,  111  U.  S. 
350,  affirming  3  Utah  94. 

3.  See  the  title  Usages  fi.Ni>  Customs, 


4.  Must  Be  Clear  and  Positive.  —  Flaherty  v. 

Gwinn,  1  Dak.  509;  Mallett  z\  Uncle  Sam 
Gold,  etc.,  Min.  Co.,  1  Nev.  188,  90  Am.  Dec. 
484. 

5.  Must  Be  Uniform  in  Operation. —  Flaherty 

v.  Gwinn,  1  Dak.  509;  Jupiier  Min.  Co.  *. 
Bodie  Consol.  Min.  Co.,  7  Sawy.  (U.  S.)  96; 
Southern  Cross  Gold,  etc.,  Min.  Co.  :■.  Europa 
Mil.  Co.,  15  Nev.  383. 

6.  Must  Be  Reasonable.  —  Woodruff  v.  North 
BloomfielJ  Gravel  Min.  Co.,  18  Fed.  Rep.  753: 
Lincoln  v.  Rodgers.  1  Mont.  217. 

7.  Must  Not  Conflict  with  Statutes  —  United 
States.  —  Hammer  v.  Garfield  Min.,  etc..  Co., 
130  U.  S.  291;  Woodruff  v.  North  Bloomfield 
Gravel  Min.  Co.,  18  Fed.  Rep.  753. 

California.  —  Thompson  v.  Spray,  72  Cal. 
528;  Morton  v.  Solam bo  Copper  Min.  Co.,  26 
Cal.  527;  Allwood  v.  Fricot,  17  Cal.  37,  76  Am. 
Dec.  567. 

Colorado.  —  Becker  v.  Pugh,  9  Colo.  589,  17 
Colo.  243;  Sweet  v  Webber,  7  Colo.  443. 
Idaho.  —  Lockhart  v.  Rollins,  2  Idaho  503. 
Montana.  —  Robertson  v.  Smith,  1  Mont.  410; 
Garfield  Min.,  etc.,  Co.  v.  Hammer,  6  Mont.  53. 

Nevada.  —  Mallett  v.  Uncle  Sam  Gold,  etc., 
Min.  Co.,  1  Nev.  188,  90  Am.  Dec.  484;  Glee- 
son  v.  Martin  White  Min.  Co..  13  Nev.  442. 

New  Mexico.  —  Eberle  v.  Carmichael,  8  N. 
Mex.  169. 

8.  Proof  of  Existence  of  Rules  and  Customs  — 

United  States.  —  Parley's  Park  Silver  Min.  Co. 
v.  Kerr,  130  U.  S.  256;  North  Noonday  Min. 
Co.  v.  Orient  Min.  Co.,  1  Fed.  Rep.  522,  6 
Sawy.  (U.  S.)  299;  Jupiter  Min.  Co.  /.  Bodie 
Consol.  Min.  Co.,  7  Sawy.  (U.  S.)  96,  11  Fed. 
Rep.  666;  Doe  v.  Waterloo  Min.  Co..  (C.  C.  A.) 
70  Fed.  Rep.  455. 

California.  —  Table  Mountain  Tunnel  Co. 
Stranahan,  20  Cal.  J98;  Colman  v.  Clements, 
23  Cal.  245;  Harvey  v.  Ryan,  42  Cal.  626. 
Colorado.  —  Sullivan  v.  Hense,  2  Colo.  424. 
Dakota.  —  Suessenbach  v.  Deadwood  First 
Nat.  Bank,  5  Dak.  477. 

Idaho.  —  Ralston  v.  Plowman,  1  Idaho  595. 
Montana.  —  King  v.  Edwards,  1  Mont.  235. 
Nevada.  —  Golden   Fleece  Gold,  etc.,  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312,  Poujade  v.  Ryan,  21  Nev.  449. 

South  Dakota.  —  Marshall  v.  Harney  Peak 
Tin  Min.,  etc.,  Co.,  1  S.  Dak.  350. 

See  also  the  titles  Judicial  Notice,  vol.  17, 
p.  945;  Usages  and  Customs. 
Presumed  to  Contiaue.  —  Mining   rules  and 
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Proof  of  Regularity  of  Enactment.  —  The  courts  will  not  inquire  into  the  regu- 
larity of  the  enactment  of  district  rules.  It  is  sufficient  that  they  are  in  force 
and  generally  observed,  whence  it  follows  that  it  is  immaterial  whether  they 
are  in  writing  or  resting  in  the  common  knowledge  of  the  miners.1 

A  Rule  in  Writing  must  be  proved  by  the  books,  in  accordance  with  the 
requirement  that  the  best  evidence  obtainable  must  always  be  produced  to 
prove  any  fact.2 

III.  Locations  on  Public  Lands  —  1.  Public  Mineral  Lands  in  General.  — 

The  public-land  laws  of  the  United  States  declare  that  all  valuable  mineral 
deposits  in  lands  belonging  to  the  United  States,  whether  surveyed  or  unsur- 
veyed,  are  free  and  open  to  exploration  and  purchase,  and  provision  is  made 
for  the  location  of  claims  on  and  the  acquisition  of  title  to  "mineral  lands," 
"  lands  valuable  for  minerals,"  etc.3 

Canadian  statutes.  —  Within  the  provinces  of  British  North  America  compos- 
ing the  Dominion  of  Canada,  excepting  New  Brunswick,  Nova  Scotia,  and 
British  Columbia,  in  which  provinces  the  leasing  of  mines  prevails  solely, 
there  are  statutory  provisions  similar  in  many  respects  to  those  of  the  United 
States  and  the  respective  states  on  the  subject,  authorizing  the  sale  pursuant 
to  location  of  crown  lands  which  have  been  proclaimed  by  the  governor  or 
lieutenant  governor  in  council,  as  the  case  may  be,  as  crown  mineral  lands.4 

Mineral  Lands  and  Lands  Valuable  for  Minerals.  —  Whatever  is  recognized  as  a  min- 
eral by  the  standard  authorities,  whether  of  metallic  or  other  substance,  when 
found  in  the  public  lands  in  quantity  and  quality  sufficient  to  render  the  land 
more  valuable  on  account  thereof  than  for  agricultural  purposes,  is  considered 
as  coming  within  the  purview  of  the  mining  laws.5 


customs  once  in  force  are  presumed  to  con- 
tinue in  force  until  the  contrary  is  shown  by 
competent  evidence.  North  Noonday  Min. 
Co.  v.  Orient  Min.  Co.,  6  Savvy.  (U.  S.)  299; 
Riborado  v.  Quang  Pang  Min.  Co.,  2  Idaho 
131;  King  v.  Edwards,  r  Mont.  235. 

1.  No  Inquiry  into  Regularity  of  Enactment  — 
United  States.  ■ — Campbell  v  Rankin,  99  U.  S. 
261;  North  Noonday  Min.  Co.  v.  Orient  Min. 
Co.,  6  Sawy.  (U.  S.)  299;  Jupiter  Min.  Co.  r. 
Bodie  Consol.  Min.  Co.,  11  Fed.  Rep.  673. 

California.  —  Gore  v.  McBrayer,  18  Cal.  582; 
Pralus  v.  Pacific  Gold,  etc  ,  Min.  Co.,  35  Cal. 
30;  Harvey  v.  Ryan,  42  Cal.  626;  Coleman  v. 
Clements,  23  Cal.  245. 

Dakota.  —  Flaherty  v.  Gwinn,  I  Dak.  509. 

Montana.  —  King  v.  Edward?,  I  Mont.  235. 

Nevada. — Golden  Fleece  Gold,  etc.,  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312. 

Utah.  —  Roberts  v.  Wilson,  1  Utah  292. 

Provable  as  Customs  When  Not  in  Writing.  — 
Mining-district  rules  may  be  shown  to  be  in 
force  by  custom  or  usage,  without  proof  of 
formal  adoption  or  of  a  written  record. 
Flaherty  v.  Gwinn,  1  Dak.  509.  To  be  recog- 
nized a  miiing-district  rule  must  not  only 
have  been  enacted,  or  adopted,  but  must  be 
recognized  by  the  miners,  and  must  be  in 
force.  Jupiter  Min.  Co.  v.  Bodie  Consol.  Min. 
Co.,  11  Fed.  Rep.  666. 

Mining  customs  are  not  like  common-law 
customs,  and  need  not  be  shown  to  have  been 
of  long  duration.  Smith  v.  North  American 
Min.  Co.,  1  Nev.  423. 

2.  Proof  of  Written  Rules.  —  Campbell  v. 
Rankin,  99  U.  S.  261;  Doe  v.  Waterloo  Min. 
Co.,  (C.  C.  A.)  70  Fed.  Reo.  455;  Pralus  v. 
Pacific  Gold,  etc.,  Min.  Co.",  15  Cal.  30;  St. 


John  v.  Kidd,  26  Cal.  263;  English  v.  John- 
son, 17  Cal.  108,  76  Am.  Dec.  574;  Roberts  v. 
Wilson,  1  Utah  292.  See  also  the  title  Second- 
ary  Evidence. 

3.  Rev.  Stat.  U.  S.,  §  2319  et  seq. 

4.  Canadian  Statutes  —  Manitoba.  —  Regula- 
tions for  the  disposal  of  quartz  mining  claims 
in  Manitoba  and  the  Northwest  Territories, 
including  the  Provisional  District  of  Yukon, 
approved  by  an  order  in  council  dated  March 
21,  1898. 

New  Brunswick.  —  Acts  relating  to  mines 
and  minerals  passed  April  16,  1891. 

Nova  Scotia.  —  Acts  1892,  c.  1,  entitled  "An 
act  to  amend  and  consolidate  the  acts  relating 
to  mines  and  minerals." 

Ontario.  —  Rev.  Stat.  Ont.  (1897),  c.  36,  as 
amended  by  61  Vict.,  c.  11,  and  62  Vict.  (2), 
c.  10. 

Quebec.  —  Act  1892,  55  Ci  56  Vict.,  c.  20. 
Besides  these  acts  there  are  an  amendment 
to  the  law  in  New  Brunswick  relating  to  man- 
ganese lands,  dated  Dec.  22,  1892,  referring  to 
55  Vict.,  c  10,  §  3,  and  the  copper  regulations 
applying  to  the  Yukon  district,  dominion  lands 
in  Manitoba,  and  the  Northwest  Territories, 
dated  Sept.  12,  1898. 

5.  Mineral  Lands  and  Lands  Valuable  for 
Minerals.  —  In  re  Hooper,  1  Land  Dec.  561; 
Creswell  Min.  Co.  v.  Johnson,  8  Land  Dec. 
440;  Dobler  Northern  Pac.  R.  Co.,  17  Land 
Dec.  103;  Winscott  v.  Northern  Pac.  R.  Co., 
17  Land  Dec.  274;  Zadig  v.  Central  Pac.  R. 
Co.,  20  Land  Dec.  26;  Dargin  v.  Koch,  20 
Land  Dec.  384;  Pacific  Coast  Marble  Co.  v. 
Northern  Pac.  R.  Co.,  25  Land  Dec.  233;  All- 
dritt  v.  Northern  Pac.  R.  Co..  25  Land  Dec. 
349;  Re  Union  Oil  Co.,  25  Land  Dec.  351; 
Deadwood  Townsite,  8  Copp's  Land  Owner 
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Mode  of  Determining  Character.  —  The  return  of  the  surveyor-general  prima  facie 
determines  the  character  of  the  land  as  mineral  or  nonmineral,1  and  the  bur- 
den is  on  the  person  disputing  such  return.2 

2.  Necessity  that  Lands  Be  Unappropriated  and  Unoccupied  —  a.  In  General. 
—  As  the  language  of  the  statute  implies,  only  public  mineral  lands  of  the 
United  States  are  open  to  exploration,  location,  and  purchase.  It  therefore 
follows  that  where  land  is  appropriated  or  occupied  under  a  claim  of  title  or 
right  —  that  is,  where  there  is  a  prior  location  subsisting,  or  the  land  is  reserved 
from  sale,  or  has  been  previously  granted  by  some  valid  and  subsisting  grant  — 
no  location  can  be  made  on  it  or  title  to  it  acquired  from  the  United  States, 
because,  in  contemplation  of  law,  it  does  not  belong  to  the  United  States.3 

Naked  Possession  and  Occupancy.  —  Prior  to  the  enactment  of  the  Acts  of  Con- 
gress authorizing  the  acquisition  of  titles  to  mining  claims  by  location,  work- 
ing, and  patent,  the  strength  and  value  of  possessory  rights  were  necessarily 
observed  and  respected  to  a  greater  extent  than  would  be  necessary  since  that 
time.  Such  possession,  following  familiar  lines,  is  good  against  one  showing 
no  higher  right.  But  unless  boundaries  are  marked  or  some  act  is  done  to 
show  extent  of  possession  under  some  custom,  it  is  good  only  to  the  amount 
possessed.4    Such  possession,  however,  is  not  good  against  valid  location 


18;  Central  Pac.  R.  Co.,  13  Copp's  Land  Owner 
218;  North  Lead wille  v.  Searl,  17  Copp's  Land 
Owner36;  Northern  Pac.  R  Co.  v.  Soierberg, 
90,  Fed.  Rep  506;  U.  S.  v.  Copper  Queen 
Consol.  Min.  Co.,  (Ariz.  1900)  60  Pac.  Rep. 
885. 

Land  on  Which  there  Was  a  Bed  of  Tailings 

has  been  held  to  be  mineral  land  and  locatable 
as  such.    Rogers  v.  Cooney,  7  Nev.  213. 

"  Lustral  "  —  Paint  Stone. —  Land  operated 
for  mining  a  species  of  paint  stone  called 
"  lustral  "  is  mining  land.  Johnson  v.  Cali- 
fornia Lustral  Co.,  127  Cal.  283. 

See  also  supra,  this  title,  Definitions. 

1.  Return  of  Surveyor-General.  —  Caledonia 
Min.  Go.  v.  Rovven,  2  Litnl  Dec.  714;  Dughi 
7'.  Harkins,  2  Land  Dec.  721 ;  Hooper  v.  Fergu- 
son, 2  Land  Dec.  712;  Cresvvell  Min.  Co.  v. 
Johnson,  8  Land  Dec.  440;  Winters  v.  Bliss, 
14  Land  Dec.  59;  Roberts  v.  Jepson,  4  Land 
Dec.  60;  Dobler  v.  Northern  Pac.  R.  Co.,  17 
Land  Dec.  103. 

The  Return  of  the  United  States  Deputy  Surveyor 
as  to  the  character  of  land,  whether  mineral 
or  nanmineral,  has  the  weight  and  effect  only 
of  a  deposition.  Kirby  v.  Lewis.  39  Fed.  Rep. 
75.  It  is  prima  facia  proof  merely  of  its 
mineral  character,  Johnston  v.  Morris,  (C.  C. 
A.)  72  Fed.  Rep.  890,  bul  is  not  conclusive, 
Gold  Hill  Quartz  Min.  Co.  v.  Ish,  5  Oregon 
104. 

The  Land  Department  of  the  government  has 
the  power  to  determine  the  character,  as 
mineral  or  nonmineral,  of  land  for  which  a 
patent  is  asked,  unless  the  determination  of 
that  question  is  committed  by  Congress  to  the 
local  coutts.  Steel  v.  St.  Louis  Smelting,  etc., 
Co.,  106  U.  S.  447.  See  also  Johnson  v. 
Towsley,  13  Wall.  (U.  S.)  83;  U.  S.  v.  Throck- 
morton, 98  U.  S.  61;  French  v.  Fyan,  93  U.  S. 
172;  Quinby  v.  Conlan,  104  U.  S.  426:  St. 
Louis  Smelting,  etc.,  Co.  v.  Kemp,  104  U.  S. 
641;  Vance  v.  Burbank,  101  U.  S.  514;  North- 
ern Pac.  R.  Co.  v.  Cannon,  54  Fed.  Rep.  252, 
7  U.  S.  App.  507;  Hooper  v.  Ferguson,  2  Land 
Dec.  712;  Barden  v.  Northern  Pac.  R.  Co., 
154  U.  S.  327:  Shepley  v.  Cowan,  91  U.  S.  330. 


2.  Burden  of  Disproving  Return.  —  Caledonia 
Min.  Co.  v.  Rovven,  2  Land  Dec.  714;  Winters 
v.  Bliss,  14  Land  Dec.  59;  Hooper  v.  Fergu- 
son, 2  Land  Dec.  712;  Aspen  Consol.  Min.  Co. 
v.  Williams,  23  Land  Dec.  34;  Johns  v.  Marsh, 
15  Land  Dec.  196;  Robeits  v.  Jepson,  4  Land 
Dec.  60;  Hunt  v.  Bartholomew,  10  Copp's 
Land  Owner  293;  Northern  Pac.  R.  Co.  v. 
Marsh-ill,  17  Land  Dec.  545. 

3.  Only  Unappropriated  and  Unoccupied  Land 
Subject  to  Location —  United  States.  —  Davis  v. 
Weibbold,  139  U.  S.  507;  Faxon  v.  Barnard,  2 
McCrary  (U.  S.)  44;  Belk  v.  Meagher,  104  U. 
S.  284;  Deffeback  v.  Hawke,  115  U.  S.  392; 
U.  S.  v.  Iron  Silver  Min.  Co.,  128  U.  S.  673; 
Casey  t.  Northern  Pac.  R.  Co.,  15  Land  Dec. 
439;  Mt.  Diablo  Mill,  etc.,  Co.  v.  Callison,  5 
Sawy.  (U.  S.)  439;  Chapman  v.  Toy  Long,  4 
Sawy.  (U.  S.)  28;  Steel  v.  St.  Louis  Smelting, 
etc.,  Co.,  106  U.  S.  447;  Iron  Silver  Min.  Co. 
V.  Mike,  etc.,  Gold,  etc.,  Min.  Co.,  143  U.  S. 

394-  .  j 

Arizona.  —  Watervale  Min.  Co.  v.  Leach, 
(Ariz.  1893)  33  Pac.  Rep.  418. 

California.  —  Hall  v.  Arnott  80  Cal.  348; 
Taylor  r.  Middlelon,  67  Cal.  656;  Morenhaut 
v.  Wilson,  52  Cal.  263;  Du  Prat  v.  James,  65 
Cal.  555. 

Colorado.  —  Armstrong  v.  Lower,  6  Colo. 
393;  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St. 
Rep.  246. 

Dakota.  —  Golden  Terra  Min.  Co.  v.  Mahler, 
4  Mor.  Min.  Rep.  390. 

Montana.  —  King  v.  Edwards,  1  Mont.  235. 
Nevada.  —  Golden   Fleece  Gold,  etc.,  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co..  12 
Nev.  312.    See  also  Merrill  v.  Dixon,  15  Nev. 
401. 

Utah.  —  Eilers  7'.  Boatman,  3  Utah  159. 
Washington. — Wheeler  v.  Smith,  5  Wash. 
704. 

4.  Naked  Possession  and  Occupancy — United 

States.  —  Campbell  z1.  Rankin,  99  U.  S.  261; 
Sparks  v.  Pierce,  115  U.  S.  408;  Broder  v. 
Natoma  Water,  etc.,  Co.,  101  U.  S.  274;  Basey 
v.  Gallagher,  20  Wall.  (U.  S.)  670;  Jennison  v. 
Kirk,  98  U.  S.  453;  Chapman  v.  Toy  Long,  4 
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peaceably  made ;  and  it  may  be  considered  as  settled  that  mere  possession 
alone  gives  no  right  as  against  a  bona  fide  miner  or  prospector  who  seeks  to 
acquire  title  to  the  land  as  a  mining  claim  and  who  enters  peaceably  for  that 
purpose.1 

Possession  for  Location.  —  One  in  possession  of  land  peaceably,  in  good  faith 
prospecting  and  seeking  to  establish  a  mining  claim,  will  be  protected  in  his 
possession  for  a  reasonable  time.  And  where  there  is  a  statute  fixing  a  period 
of  time  within  which  to  mark  the  boundaries,  all  that  time  will  be  allowed, 
and  he  will  be  protected  in  his  possession.  Thus  it  is  that  a  lawful  possession 
for  the  purpose  of  making  a  claim  under  the  law  is  pro  ianto  a  reservation; 
any  other  possession  is  not.8 


Sawy.  (U.  S.)  28;  Zollers,  etc.,  Consol.  Min. 
Co.  v.  Evans,  2  McCrary  (U.  S.)  39;  Faxon  v. 
Barnard,  2  McCrary  (U.  S.)  44,  4  Fed.  Rep. 
702;  North  Noonday  Min.  Co.  v.  Orient  Min. 
Co.,  6  Savvy.  (U.  S.)  299. 

California,  —  Attwood  v.  Fricot,  17  Cal.  37, 
76  Am.  Dec.  567;  English  v.  Johnson,  17  Cal. 
107,  76  Am.  Dec.  574;  Hsss  v.  Winder,  30  Cal. 
355;  Morenhaut  v.  Wilson,  52  Cal.  263;  Du 
Prat  v.  James,  65  Cal.  555;  Garthe  v.  Hart, 
73  Cal.  541;  Horswell  v.  Ruiz,  67  Cal.  ill; 
Gregory  v.  Pershbaker,  73  Cal.  109;  Neue- 
baumer  v.  Woodman,  89  Cal.  310. 

Colorado.  — Armstrong  1.  Lower,  6  Colo.  581. 
This  case  is  not  followed.  See  Weese  &. 
Barker,  7  Colo.  178. 

Montana.  —  Noyes  v.  Black,  4  Mont.  527; 
Hopkins  v.  Noyes,  4  Mont.  550. 

Nevada. — Golden  Fleece  Gold,  etc.,  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312. 

Oregon.  —  Patterson  v.  Tarbell,  26  Oregon  29. 

Utah.  —  McCormick  v.  Varnes,  2  Utah  355. 

Mere  possession  of  a  mining  claim,  whether 
based  on  a  valii  location  or  not  so  based,  will 
prevent  a  valid  location  thereof  by  other 
parties.    Weese  v.  Barker,  7  Colo.  178. 

Mere  possession  of  mining  lands,  not  based 
on  a  location,  is  good  against  one  having  no 
better  title;  but  such  possession  must  be 
actual,  and  will  not  extend  constructively  to 
the  full  extent  of  a  mining  claim.  In  other 
words.it  must  be  substantially  apossessio  pedis. 
Zollars.  etc.,  Consol.  Min.  Co.  v.  Evans,  2  Mc- 
Crary (U.  S.)  39.  5  Fed.  Rep.  172. 

And  mere  possession  of  a  mining  claim  will 
be  protected  against  one  having  no  better  title. 
Crossman  v.  Pendery,  8  Fed.  Rep.  693; 
Patchen  v.  Keeley,  19  Nev.  404. 

1.  Mere  Possession  Not  Good  Against  Valid  Lo- 
cation. —  Belk  v.  Meagher,  104  U.  S.  284; 
Eil^rs  v.  Boatman,  in  U.  S.  356;  Faxon  v. 
Barnard,  2  McCrary  (U.  S.)  44,  4  Fed.  Rep. 
702:  Phenix  Mill,  etc.,  Co.  v.  Lawrence,  55 
Cal.  143;  Du  Prat  v.  James,  65  Cal.  555 ;  Garthe 
v.  Hart,  73  Cal.  541;  Sweet  v.  Webber,  7  Colo. 
443;  Craig  v.  Thompson,  io  Colo.  517:  Omar 
v.  Soper,  11  Colo.  380,  7  Am.  St.  Rep.  246; 
Lalande  v.  McDonald,  2  Idaho  283;  Hopkins 
v.  Noyes,  4  Mont.  550;  McKinstry  v.  Clark,  4 
Mont.  395;  Gleeson  v.  Martin  White  Min.  Co., 
13  Nev.  442;  Filers  v.  Boatman,  3  Utah  159. 

2.  Possession  for  Purpose  of  Making  Location.  — 
The  first  in  time  is  first  in  right;  he  who  takes 
possession  for  the  purpose  of  making  a  loca- 
tion is  entitled  to  a  reasonable  time  to  com- 
plete it,  and  if  he  completes  it  within  a 
reasonable  time  and,  where  there  is  a  statute, 

20  C.  of  L. — 44 


within  the  time  allowed  by  statute,  it  is  dur- 
ing that  time  withdrawn  from  the  public  do- 
main, and  is  not  capable  of  being  lawfully 
entered  by  any  other  person.  Erhardt  v. 
Boaro,  113  U.  S.  527;  Gregory  v.  Pershbaker, 
73  Cal.  109;  Murley  v.  Ennis,  2  Colo.  300; 
Patterson  v.  Hitchcock,  3  Colo.  533. 

The  case  of  Omar  v.  Soper,  n  Colo.  380,  7 
Am.  St.  Rep.  246,  seems  to  overrule  this  doc- 
trine, but  is  not  followed  by  later  cases, 
Erhardt  v.  Boaro,  113  U.  S.  527,  which  arose 
in  the  same  state,  being  now  followed.  See 
also  Gleeson  v.  Martin  White  Min.  Co.,  13 
Nev.  459;  Golden  Fleece  Gold,  etc.,  Min.  Co. 
v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12  Nev. 
312. 

Preliminary  Work  —  Possession.  —  One  in  pos- 
session of  unoccupied  mineral  land  with  the 
intent  of  making  a  discovery  and  location  is 
entitled  to  a  reasonable  lime  in  which  to  do 
preliminary  work  sufficient  to  discover  the  vein 
and  to  discover  iis  strike.  In  the  absence  of 
statute  he  is  entitled  to  such  a  time  as  would 
be  reasonable  under  all  the  circumstances; 
and  where  there  is  a  statute  governing  the 
time  in  which  a  discovery  shaft  shall  be  sunk, 
he  is  entitled  to  all  that  time  in  which  to  sink 
his  discovery  shaft  and  determine  the  strike 
or  course  of  the  vein.  Zollars,  etc.,  Consol, 
Min.  Co.  v.  Evans,  2  McCrary  (U.  S.)  39;  Er- 
hardt v.  Boaro,  113  U.  S.  527;  Field  v.  Grey, 
1  Ariz.  404;  DuPrat  v.  James,  65  Cal.  555; 
Murley  v.  Ennis,  2  Colo.  300;  Patterson  v. 
Hitchcock,  3  Colo.  533;  Omar  v.  Soper,  11 
Colo.  380,  7  Am.  St.  Rep  246;  Golden  Fleece 
Gold,  etc.,  Min.  Co.  v.  Cable  Consol.  Gold, 
etc.,  Min.  Co.,  12  Nev.  312;  Gleeson  r.  Martin 
White  Min.  Co.,  13  Nev.  442. 

The  government  grants  its  lands  to  those 
citizens  who  may  discover  precious  metal  ores 
therein  upon  the  condition  that  they  wil  define 
the  subjeel  of  the  grant  with  such  certainty  as 
may  be  necessary  to  prevent  mistakes  on  the 
part  of  the  government  in  extending  like 
favors  to  other  citizens  who  may  ask  a  like 
bounty.  Faxon  v.  Barnard,  2  McCrary  (U. 
S.)  44.  See  also  McCormick  v.  Varnes,  2  Utah 
355 ;  Blake  v.  Butte  Silver  Min.  Co.,  2  Utah  54. 

There  Is  a  Well-recognized  Distinction  between 
the  acts  essential  to  indicate  possession  and 
occupancy  of  mineral  lands  and  those  neces- 
sary in  regard  to  lands  of  any  other  kind. 
English  v.  Johnson,  17  Cal.  115,  76  Am.  Dec. 
574;  Eilers  v.  Boatman,  in  U.  S.  356. 

And  it  would  seem  that,  as  to  land  actually 
held  by  a  discoverer,  no  one  can,  by  a  later 
entry  or  discovery,  assert  a  superior  title  even 
though  the  former  has  failed  to  comply  with 
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b.  Indian  Reservations. — A  properly  constituted  Indian  reservation, 
which  means  one  authorized  or  made  by  Act  of  Congress  or  by  valid  treaty 
with  'an  Indian  tribe,1  is  not  public  land  of  the  United  States  until  the 
Indian  title  is  extinguished,  and  hence  a  mineral  location  made  on  it  is  void.2 
But  where  one  innocently  takes  possession  of  mineral  land,  makes  a  discovery, 
and  is  in  possession  of  it,  and  afterwards  finds  that  it  is  on  an  Indian  reserva- 
tion, if  he  is  in  possession  at  the  time  of  the  opening  of  the  reservation  and  the 
extinguishment  of  the  Indian  title  he  may  date  his  location  from  that  time, 
and  the  location  will  be  good  notwithstanding  the  previous  acts  on  the  Indian 
reservation,  the  theory  being  that  the  tort  is  waived.3 

c.  Military  Reservations.  —  Land  included  in  a  military  reservation 
selected  by  the  President,  either  under  special  authority  of  Congress  or  ex 
officio  as  commander  in  chief  of  the  army,  is,  during  the  existence  of  the  reser- 
vation, and  until  abandoned  and  returned  to  the  public  domain,  incapable  of 
location  as  mineral  land,  even  though  it  may  contain  mineral  and  be  in  fact 
mineral  land.4 

d.  Forest  and  Park  Reserves.  —  All  forest  reserves  made  by  proclama- 
tion of  the  President  and  by  authority  of  Congress,  likewise  reservations  for 
public  parks  made  by  authority  of  Congress  or  directly  by  Congress  specifically, 
are  no  longer  public  mineral  lands,  whence  it  follows  that  during  their  con- 
tinuance as  reservations  the  mineral  lands,  if  any,  which  they  contain  are  not 
open  to  location  as  such.5 

e.  Railroad  Grants  and  Reservations  —  (i)  Subsidy  Lands.  —  In  all 
the  grants  to  the  subsidized  railroads  within  the  public-land  states  and  terri- 
tories, all  minerals  and  mineral  lands  except  coal  and  iron  were  reserved  and 
excepted  from  the  grant.6  By  the  earlier  decisions  such  reservations  were 
construed  to  mean  "known  mines, "  or  lands  known  to  contain  minerals  at  the 
time  of  filing  the  map  of  definite  location,7  but  the  later  cases  overturn  this 
doctrine  and  hold  that  the  language  of  the  grant  is  to  be  construed  to  mean 


the  law;  and  if  the  first  discoverer  is  shown  to 
have  been  on  the  ground  before  the  time  when 
the  second  locator  desires  to  make  his  loca- 
tion, it  is  for  the  second  locator  to  show  that 
the  first  locator  had  given  up  his  possession. 
Faxon  v.  Barnard,  2  McCrary(U.  S.)  44;  Leba- 
non Min.  Co.  v.  Consolidated  Republican  Min. 
Co.,  6  Colo.  371;  Omar  v.  Soper,  11  Colo.  3S0, 
7  Am.  St.  Rep.  246. 

But  the  utmost  good  faith  on  the  part  of  the 
first  occupant  is  essential.  He  cannot  pursue 
a  dog-in-the-minger  course,  and  by  mere  oc- 
cupancy exclude  other  persons  who  proceed  in 
good  faith  to  make  a  discovery  and  location. 
And  where  he  has  failed  to  comply  with  the 
law,  a  later  discoverer  who  does  so  comply  will 
be  protected.  Crosstnan  v.  Pendery,  2  Mc- 
Crary  (U.  S.)  139;  Garthe  v.  Hart,  73  Cal.  541. 
But  see  Harris  v.  Equator  Min.,  etc.,  Co.,  8 
Fed.  Rep.  863. 

1.  See  the  title  Indians,  vol.  16,  p.  220. 

2.  Location  on  Indian  Reservation  Void.  — 
Kendall  v.  San  Juan  Stiver  Min.  Co.,  144  U. 
S.  658,  affirming  9  Colo.  349;  McFaJden  V/. 
Mountain  View  Min.,  etc.,  Co.,'  (C.  C.  A.)  97 
Fed.  Rep.  670;  Golden  Terra  Min.  Co.  v. 
Mahler,  4  Mor.  Min.  Rep.  390.  And  see  gen- 
erally the  title  Indians,  vol.  16,  p.  229  et  seq. 

3.  Noonan  v.  Caledonia  Gold  Min.  Co.,  121 
U.  S.  393. 

4.  Military  Reservations.  —  Ft.  Maginnis,  1 
Land  Dec.  552. 

As  to  the  reservation  of  lands  for  military 


purposes,  see  generally  the  titles  President 
of  the  United  States;  Public  Lands. 

5.  Forest  and  Park  Reserves.  —  U.  S.  v.  Gear, 
3  How.  (U.  S.)  120;  Cotton  v.  U.  S.,  11  How. 
(U.  S.)  229;  Wilcox  r.  Jackson.  13  Pet.  )U.  S) 
498;  Dugan  v.  U.  S.,  3  Wheat.  (U.  S.)  181;  U. 
S.  y,  Tygh  Valley  Land,  etc.,  Co.,  76  Fed.  Rep. 
693;  hi  re  Z  urn  wait,  20  Land  Dec.  32;  Re 
Colomokas  G.  Min.  Co.,  28  Land  Dec.  172. 

The  statute  provides  that  "  the  President  of 
the  United  States  may  from  time  to  lime  set 
apart  and  reserve,  in  any  stale  or  territory 
having  public  land  bearing  forests,  in  any  part 
of  the  public  lands  wholly  or  in  part  covered 
with  timber  or  undergiowth,  whether  of  com- 
mercial value  or  not,  as  public  reservations, 
and  the  President  shall,  by  public  proclama- 
tion, declare  the  establishment  of  such  reserva- 
tions and  the  limits  thereof."  26  U.  S.  Stat, 
at  L.  1103,  c.  561,  §  24;  Rev.  Stat.  U.  S.,  Supp. 
(1874-1891),  p.  947,  c.  561,  §  24.  See  generally 
the  title  Public  Lands. 

6.  Railroad  Grants  —  Mineral  Lands  Reserved. 
—  Barden  v.  Northern  Pac.  R.  Co.,  154  U.  S. 
288,  citing  statutes.  See  also  Smith  v.  North- 
ern Pac.  R.  Co.,  19  V.  S.  App.  131. 

7.  Reservation  Limited  to  "Known  Mines."  — 
Francoeur  v.  Newhouse,  40  Fed.  Rep.  618,  43 
Fed.  Rep.  238;  Northern  Pac.  R.  Co.  v. 
Barden,  46  Fed.  Rep.  592;  Valentine  v.  Valen- 
tine, 47  Fed.  Rep.  597;  Northern  Pac.  R.  Co. 
v.  Sanders,  (C.  C.  A.)  49  Fed.  Rep.  129; 
Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed.  Rep. 
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just  what  it  says,  namely,  that  mineral  lands  are  reserved  and  no  right  what- 
ever attaches  thereto  until  the  issuing  of  a  patent,  unattended  with  any  act 
of  concealment,  misrepresentation,  or  fraud  on  the  part  of  the  grantee.1 

(2)  Right  of  Way.  —  The  grant  of  the  right  of  way  is  absolute  except  that 
the  ultimate  fee  is  reserved  to  the  government  if  the  railroad  is  abandoned; 
and  no  mine  rights  can  be  asserted  on  the  right  of  way  after  the  filing  of  the 
map  of  definite  location,  as  the  right  of  the  railroad  company  then  becomes 
fixed,  and  the  reservation  of  mineral  lands  does  not  apply  thereto.* 

/.  TOWNSITE  RESERVATIONS.  —  The  statute  relating  to  the  location  of 
townsites  on  the  public  lands 3  provides  that  title  shall  not  be  acquired 
thereunder  to  any  mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid 
mining  claim  or  possession  held  under  existing  law.4  Under  this  statute  it 
is  held  that  valid  mining  locations  are,  by  operation  of  law,  excepted  from 
the  grant  and  do  not  pass;  nor  does  the  townsite  grant  interfere  with  them.5 


.252  7  U.  S.  App.  507.  See  also  Colorado 
Coal,  etc.,  Co.  v.  U.  S.,  123  U.  S.  307;  Davis 
v.  VVeibbold,  139  U.  S.  507;  Deffetack  v. 
Hawke,  115  U.  S.  399;  Western  Pac.  R.  Co. 
v.  U.  S.,  108  U.  S.  510;  Richards  v.  Dower,  81 
Cal.  44;  Smith  v.  Hill,  89  Cal.  122.  And  see 
Known,  vol.  18,  p.  69. 

Of  the  foregoing  decisions.  Francoeur  v. 
Newhouse.  40  Fed.  Rep.  618,  is  the  only  one 
resting  squarely  upon  the  point  as  to  whether 
the  lands  are  known  to  be  mineral  at  the  time 
the  grant  took  effect.  In  Valentine  :..  Valen- 
tine, 47  Fed.  Rep.  597,  Northern  Pac.  R.  Co.  v. 
Sanders,  (C.  C.  A.)  49  Fed.  Rep.  129,  and 
Northern  Pac.  R.  Co.  v.  Cannon,  54.  Fed. 
Rep;  252,  7  U.  S.  App.  507,  the  court  contented 
itself  with  an  enunciation  ot  the  principle  that 
lands  did  not  pass  by  ihe  grant  if  at  the  time 
when  the  grant  took  effect  they  were  known  to 
be  mineral,  or  if  at  that  time  there  was  satis- 
factory reason  to  believe  any  portion  to  be 
mineral  land.  And  Deffeback  v.  Hawke,  115 
U.  S.  399,  and  Davis  v.  Weibbold,  139  U.  S. 
507,  frequently  cited  as  authority  for  this 
proposition,  were  townsite  cases. 

Colorado  Coal,  etc.,  Co.  v  U.  S,,  123  U.  S. 
307,  also  cited  as  authotity  on  this  proposition, 
was  an  action  brought  to  set  aside  a  patent  to 
coal  lands  pre-empted,  and  containing  other 
minerals,  and  known  to  be  so  at  the  time  of 
the  grant,  and  was  not  authority  for  Ihe  par- 
ticular point  in  question  here. 

Northern  Pac.  R.  Co.  v.  Barden,  46  Fed. 
Rep.  592,  was  reversed  by  the  Supreme  Court. 
See  154  U.  S.  288. 

1.  Reservation  Held  Absolute. —  Barden  v. 
Northern  Pac.  R.  Co.,  154  U.  S.  288,  reversing 
46  Fed.  Rep.  592. 

What  Are  Mineral  Lands. —  With  the  excep- 
tions of  iron  an:l  coal,  which  for  the  purposes 
of  the  railroad  grants  only  are  not  considered 
as  mineral,  the  same  rule  applies  in  defining 
what  are  mineral  lands  as  in  all  other  cases. 
Kerr  7.  Utah,  etc..  Imp.  Co.,  2  Land  Dec.  727; 
Re  Arnold,  2  Copp's  Land  Owner  131;  In  re 
Hooper,  8  Copp's  Land  Owner  120;  In  re 
Roife,  2  Copp's  Land  Owner  66;  Conlin  ?. 
Kelly,  12  Land  Dec.  1;  Shepherd  v.  Bird,  17 
Land  Dec.  82.  See  also  Lindley  on  Mines, 
§  158;  Copp's  Mineral  Lands  509,  510. 

As  to  the  ordinary  meaning  of  "  mineral 
lands,"  see  supra,  this  section,  Public  Mineral 
Lands  in  General. 


Patent  Conclusive  as  to  Character  of  Land.  —  In 

the  absence  of  fraud  or  concealment,  the  issu- 
ance of  the  patent  by  the  proper  officers  fixes 
the  character  of  the  land  as  mineral  or  non- 
mineral, and  also  the  qualification  of  the  appli- 
cant.   Johnson  v.  Towsley,  13  Wall.  (U.  S.)  83. 

There  must  be  some  point  of  time  when  the 
character  of  the  land  must  be  finally  deter- 
mined; and  for  the  interest  of  all  concerned 
there  can  be  no  better  point  to  determine  this 
question  than  at  the  time  of  issuing  the  patent. 
Co  well  v.  Lammers,  10  Sawy.  (U.  S.)  255; 
Davis  v.  Weibbold,  139  U.  S.  507 ;  Pacific  Coast 
Min.,  etc.,  Co.  v.  Spargo,  16  Fed.  Rep.  348; 
Steel  v.  St.  Louis  Smelting,  etc.,  Co.,  106  U.  S. 
447;  St.  Louis  Smelting,  etc.,  Co.  v.  Kemp, 
104  U.  S.  636;  Vance  v.  Burbank,  101  U.  S. 
519;  Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed. 
Rep.  252,  7  U.  S.  App.  507. 

2.  Right  of  Way  Not  Subject  to  Location  as 
Mineral  Land.  —  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.  6  Sawy.  (U.  S.)  299,  n  Fed. 
Rep.  125;  Erhardt  v.  Boaro,  113  U.  S.  537,  8 
Fed.  Rep.  692;  Noonan  v.  Caledonia  Gold  Min. 
Co.,  121  U.  S.  393;  Smith  v.  Northern  Pac.  R. 
Co.,  58  Fed.  Rep.  513,  19  U.  S.  App.  131; 
Francoeur  v.  Newhouse,  40  Fed.  Rep.  618; 
Golden  Terra  Min.  Co.  v.  Mahler,  4  Mor.  Min. 
Rep.  390,  17  Op.  Atty.-Gen.  230;  Doran  v. 
Central  Pac.  R.  Co.,  24  Cal.  246;  Kendall  v. 
San  Juan  Silver  Min.  Co.,  9  Colo.  349,  T44  U. 
S.  658;  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St. 
Rep.  246;  Wilkinson  v.  Northern  Pac.  R.  Co., 
5  Mont.  538;  Robbins  v.  Milwaukee,  etc.,  R. 
Co.,  6  Wis.  636. 

3.  See  generally  the  title  Public  Lands. 

4.  Rev.  Stat.  U.  S.,  §  2392. 

5.  Valid  Mining  Locations  Excepted  from  Town- 
site  Grants —  United  States.  —  Dower  v.  Rich- 
ards, 151  U.  S.  661,  affirming  81  Cal.  44; 
Deffeback  v.  Hawke,  115  U.  S.  392;  Sparks  v. 
Pierce,  115  U.  S.  408;  Davis  v.  VVeibbold,  139 
U.  S.  507;  Steel  v.  St.  Louis  Smelting,  etc., 
Co.,  106  U.  S.  447.  See  also  O'Keefe  v.  Can- 
non. 52  Fed.  Rep.  898. 

Arizona.  —  Tombstone  Town-Site  Cases, 
(Ariz.  1887)  15  Pac.  Rep.  26;  Blackmore  v. 
Reilly,  !Ariz.  1888)  17  Pac.  Rep.  72. 

California.  —  Richards  v.  Dower,  64  Cal.  62, 
81  Cal.  44;  Jones  v.  Petaluma,  36  Cal.  230; 
Hunt  v.  Steese,  75  Cal.  620. 

Montana. —  Butte  City  Smoke-house  Lode. 
Cases.  6  Mont.  397;  King  v.  Thomas,  6  Mont, 
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Known  mines  fall  within  the  same  principle  and  are  excepted  from  the  grant.1 
Unoccupied  Portion  of  Townsite.  —  Regardless  of  the  town  patent,  then,  the 
unoccupied  area,  if  any  there  be,  included  within  the  limits  of  the  town  patent 
is,  as  to  all  veins  or  lodes  or  mineral  deposits  recognized  under  the  law,  open 
to  exploration,  occupation,  location,  and  purchase.2 

g.  Mexican  Grants.  ■ —  Some  of  the  earlier  cases  held  that  the  allowance 
or  confirmation  of  a  claim  to  land  under  a  Mexican  grant  operated  to  vest  in 
the  grantee  the  title  to  the  minerals  in  the  lands  granted.3  But  it  was  after- 
wards provided  by  an  Act  of  Congress  that  "  no  allowance  or  confirmation  of 
any  claim  shall  confer  any  right  or  title  to  any  gold,  silver,  or  quicksilver 
mines  or  minerals  of  the  same,  unless  the  grant  claimed  effected  the  donation 
or  sale  of  such  mines  or  minerals  to  the  grantee,  or  unless  such  grantee  has 
become  otherwise  entitled  thereto  in  law  or  in  equity;  but  all  such  mines  and 
minerals  shall  remain  the  property  of  the  United  States,  with  the  right  of 
working  the  same,  which  fact  shall  be  stated  in  all  patents  issued  under  this 
act."  4 

h.  Reservations  in  Grants  to  States  —  Known  Mines  and  salines.  —  In  all 
grants  of  public  lands  by  the  government  to  the  states  wherein  the  public 
mineral  lands  are  situated,  in  aid  of  education  and  for  other  state  purposes, 
Congress  has  in  every  instance  excepted  from  the  grant  mineral  lands,  known 
mines,  and  salines.  The  rule  which  governs  the  acquisition  of  mineral  lands 
upon  railroad  grants  applies  with  equal  force  to  grants  to  states,  and  decisions 
under  the  one  head,  as  a  general  rule,  bear  with  equal  force  upon  questions 
involving  the  other.  It  follows,  therefore,  that  upon  these  sections,  at  any 
time  prior  to  the  granting  of  the  patent,  valid  locations  may  be  made,  the 
same  as  upon  any  other  public  mineral  lands.5 

Coal  Lands.  —  Consideration  of  the  manner  of  acquiring  title  to  coal  lands, 
as  also  of  the  law  relative  thereto,  is  postponed  to  another  part  of  this  title. 
The  conflicts  arising  because  of  townsite  and  similar  reservations  affecting  the 
right  to  acquire  coal  lands  in  particular  places  have  been  the  subject  of  dis- 
cussion in  the  land  department,  but  that  seems  to  be  the  only  forum  where 

409;  Talbott  v.  King-,  6  Mont.  76;  Silver  Bow  Fremont  v.  Flower,  17  Cal.   199;   Moore  v. 

Min.,  etc.,  Co.  v.  Clark,  5  Mont.  378.  Smaw.  17  Cal.  199;  Fremonl  v.  Seals,  18  Cal. 

Coal  cannot  be  included  in  a  townsite  entry.  434;  Ah  He  v.  Crippon,  igCal.492.    See  contra, 

Com'r  Curtis  10  Alma  Eldredge,  April  21,  1874;  17.  S.  v.  San  Pedro,  etc.,  Co.,  4  N.  Mex.  225. 

Copp's  Mineral  Lands  339;   1  Copp's  Land  As  to  Mexican  grams  generally,  see  the  title 

Owner  igr;  Coalville  To wnsite,  4  Copp's  Land  Spanish  Land  Grants. 

Owner  46;   McKean   v.  Buell,  Copp's  Min.  4.  Act  Cong.  March  3,  1891,  26  U.  S.  Slat. 

Lands  343.    See  also  Deffeback  v.  Hawke,  r  15  at  L.  860,  c.  539,  §  13,  subdiv.  3. 

U.  S.  392.  5.  Land  Grants  to  States  —  Reservation  of 

1.  Known  Mines  Excepted  from  Townsite  Known  Mines  and  Salines — United  States. — 
Grants. —  Davis  v.  Weibbold,  139  U.  S.  507;  Ivanhoe  Min.  Co.  v.  Keystone  Consol.  Min. 
McLaughlin  v.  U.  S.,  107  U.  S.  526;  Colorado  Co.,  102  U.  S.  167;  Heydenfeldt  v.  Daney 
Coil,  etc.,  Co.  v.  U  S  ,  123  U.  S.  307;  In  re  Gold,  etc.,  Min.  Co.,  93  U.  S.  634;  St.  Joseph, 
Abercrombie,  6  Land  Dec.  393;  Bellows  v.  etc.,  R.  Co.  v.  Baldwin,  103  U.  S.  426;  In  re 
Champion  Mine,  4  Copp's  Land  Ovvner  17;  Hogden,  I  Copp's  Land  Owner  135;  California 
Nancy  Ann  Case,  3  Land  Dec.  169;  Harnish  v.  Poley,  Copp's  Min.  Lands  213,  214;  Copp's 
v.  Wallace,  13  Land  Dec.  108;  Spong's  Case,  5  Mining  Decisions  30;  In  re  Le  Franchi,  3  Land 
Land  Dec.  193;  Cleghorn  v.  Bird,  4  Land  Dec.  Dec.  229;  Keystone  Lode  v.  Nevada,  15  Land 
478;  Kings  County  v.  Alexander,  5  Land  Dec.  Dec.  259;  In  re  Norager,  10  Copp's  Land 
126;  Magnolia  Gold  Min.  Co.  v.  Ferguson,  6  Owner  54. 

Land  Dsc.  218;  Creswell  Min.  Co.  v.  Johnson,  California.  —  Hermocilla  v.  Hubbell,  89  Cal. 

8  Land  Dec.  440.    See  also  Dughi  v.  Harkins,  8;  Wedekind  v.  Craig,  56  Cal.  642,  overruling 

2  Land  Dec.  721;  U.  S.  v.  Reed,  12  Sawy.  (U.  Higgins  v.  Houghton,  25  Cal.  252. 

S.)  39;  O'Keefe  v.  Cannon,  52  Fed.  Rep.  898;  Nevada.  —  Heydenfeldt  v.  Daney  Gold,  etc., 

Richards  v.   Dower,  81  Cal.  44;  Gold    Hill  Min.  Co.,  10  Nev.  290. 

Quartz  Min  Co.  v.  Ish,  5  Oregon  104.  Washington. —  See    Wheeler  v.    Smith,  5 

2.  Unoccupied  Portion  of  Townsite.  —  Davis  v.  Wash.  704, 

Weibbold,  139  U.  S.  507;  Steele  v.  St.  Louis  Lands  Chiefly  Valuable  for  Stone  pass  to  the 

Smelting,  etc.,  Co.,  106  U.  S.  447.  state  in  a  general  grant  unless  specially  re- 

3.  Mexican  Grants  Held  to  Include  Minerals.  served.  South  Dakcta  v.  Vermont  Stone  Co., 
—  Fremont  v.  U.  S.,   17  How.  (U.  S.)  542;  16  Land  Dec.  263. 
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attention  has  been  given  to  the  subject.'  The  result  of  those  decisions  has 
evolved  this  condition  of  the  law:  Coal  is  mineral  except  within  the  meaning 
of  the  railroad  grants.  It  was  excepted  from  sale  by  pre-emption  under  the 
Laws  of  1 84 1  and  subsequent  pre-emption  laws.  Rights  attaching  to  coal 
veins  or  mines  upon  odd-numbered  sections  prio'r  to  the  location  and  filing  of 
the  map  of  definite  survey  of  the  railway  company  are  excepted  from  the 
grant;  and  the  mining  law  as  interpreted  by  the  courts  except  mineral  land 
and  coal  land  from  the  operation  of  townsite  claims.3 

Petroleum  Lands.  —  It  is  provided  by  federal  statute  that  petroleum  is  min- 
eral, and  that  lands  containing  petroleum  are  mineral  lands  and  locatablc  as 
such.-'1 

IV.  Several  Kinds  of  Claims  and  Extent  Thereof  —  1.  In  General.  —  The 

statutes  of  the  United  States  authorize  the  location  of  both  "  lode  "  and 
"  placer  "  claims,  which  general  descriptions  are  broad  enough  to  cover  and 
include,  as  hereinafter  shown,  every  form  of  valuable  mineral  in  situ,  besides 
placers  and  all  forms  of  valuable  deposits,  including  building  stone.  Sub- 
sidiary to  these  general  heads  are  the  provisions  which  authorize  the  location 
and  acquisition  of  tunnel  claims  and  placer  claims  containing  a  lode.  Separate, 
and  yet  connected  with  the  general  provisions,  are  the  provisions  of  the 
statute  recognizing  water  rights,  those  authorizing  the  location  of  millsites, 
and  the  coal  land  law.4 

2.  Lodes,  Veins,  Ledges,  Etc. — -  a.  Definitions.  —  The  Terms  "Lode,"  "Ledge," 
and  "Vein,"  as  used  in  the  statutes  and  understood  by  miners  generally,  and  as 
defined  by  the  courts,  are  synonymous  and  interchangeable,  and  in  their 
broadest  signification  mean  any  zone;  belt,  or  aggregation  of  mineral-bearing 
rock  or  earth,  in  place  as  hereinafter  defined,  distinctive  in  itself,  and  lying 
within  well-defined  boundaries,  separating  and  distinguishing  it  from  the 
general  mass  of  the  mountain  or  neighboring  rock.5 

1.  See  infra,  this  title,  Several  Kinds  of  S.)  299.  I  Fed.  Rep.  522;  Leadville  Min.  Co. 
Claims  and  Extent  Thereof —  Coal  Lands  ;  Pro-  v.  Fitzgerald,  4  Mor.  Min.  Rep.  3S1,  on  second 
(t;din°s  to  Obtain  Patent — Application  for  Coal  trial  I  McCrary  (U.  S.)  480;  Stevens  v.  Wi II- 
Lands.      .  iams,  1  Mor.  Min.  Rep.  557;  U.  S.  v.  Iron 

2.  Coal  Lands  Reserved  from  State  Grants. —  Silver  Min.  Co.,  128  U.  S.  673;  Jupiter  Min. 
U.  S.  v.  Mullan,  7  Sawy.  (U.  S.)  466.  10  Fed.  Co.  v.  Bodie  Consol.  Min.  Co.,  11  Fed.  Rep. 
Rep.  785,  affirmed  118  U.  S.  271;  Act  Cong.  666;  Iron-Silver  Min.  Co.  v.  Cheeseman,  2  Mc- 
fuly  1,  1864,  13  U.  S.  Stal.  at  L.  343,  c.  205,  Crary  (U.  S.)  191,  affirmed  116  U.  S.  529;  Mt. 
£  1.  Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Sawy.  (U. 

It  has  been  held  that  a  school  section  could  S.)  439:  Shoshone  Min.  Co.  v.  Rutter,  (C.  C. 

not  be  taken  as  coal  land  unless  occupied  prior  A.)  87  Fed.  Rep.  801 ,  Migeon  v.  Montana  Cent, 

to  survev.    Drummond   to  Foster,  July  30,  R.  Co.,  77  Fed.  Rep.  249,  44  U.  S.  App.  724; 

1873;    Copp's  Min.   Lands  237      Contra,   Re  Eureka  Consol.  Min.  Co.  v.  Richmond  Min. 

Wood,  2  Land  Dec.  762;  In  re  Norager,  10  Co.,  4  Sawy.  (U.  S.)  302  (C.  C.  Dist.  Nev); 

Copp's  Land  Owner  54;  Fox  v.  Patterson,  4  Iron  Silver  Min.  Co.  v.  Mike,  etc.,  Gold,  etc., 

Copp's  Land  Owner  66;  Ramey,  15  Copp's  Min.  Co.,  143  U.  S.  394;  Consolidated  Wyom- 

Land  Owner  194.  ing  Gold  Min.  Co.  v.  Champion  Min.  Co.,  63 

3.  Petroleum  Lands.  —  Act  Cong.  Feb.  11,  Fed.  Rep.  540;  Book  v.  Jusiice  Min.  Co.,  58 
1897,  29  U.  S.  Stat,  at  L.  526,  c.  216,  Rev.  Stat.  Fed.  Rep.  106;  Cheesman  v.  Shreeve,  40  Fed. 
U.  S.,  Supp.  (1892-1897),  p.  549;  Cir.  Dept.  Rep.  787;  Hyman  v.  Wheeler,  29  Fed.  Rep. 
Interior,  Feb.  25,  1897,  24  Land  Dec.  183.  See  347;  Meydenbauer  v.  Stevens.  78  Fed.  Rep.  787; 
also  Downey  r.  Rogers,  2  Land  Dec.  707;  Tabor  v.  Dexler,  Carp.  Min.  Code  71,  9  Mor. 
Roberts  v.  Jepson,  4  Land  Dec.  60;  Piru  Oil  Min.  Rep.  614. 

Co.,  16  Land  Dec.  117;  Gird  v.  California  Oil  California. —  Gregory     v.    Pershbaker,  73 

Co.,  60  Fed.  Rep.  531 ;  Re  Union  Oil  Co.,  25  Cal.  109;  Stinchfield  v.  Gillis,  96  Cal.  33. 

Land  Dec.  351 ;  Nevada  Sierra  Oil  Co.  v.  Miller,  Colorado.  —  See  Beals  v.  Cone,  27  Colo.  473. 

97  Fed.  Rep.  681;  Lindley  on  Mines,  §  138.  Dakota. — Golden  Terra  Min.  Co.  v.  Smith, 

And  see  supra,  this  title,  Definitions.  2  Dak.  374,  377. 

4.  What  Kinds  of  Claims  May  Be  Located.  —  Idaho.  —  Burke  v.  McDonald,  2  Idaho  646. 
See  Deffeback  v.  Hawke,  115  U.  S.  392;  Rev.  Afontana.  —  Moxon  v.  Wilkinson,  2  Mont. 
Stat.  U.  S.,  S  2320  et  sea.    See  also  Sleel  v.  St.  421 ;  Butte,  etc.,  Min.  Co.  v.  Societe  Anonyme, 
Louis  Smelting,  etc.,  Co.,  106  U.  S.  447.  etc.,  23  Mont.  177;  Casey  v.  Thieviege,  19 

5.  "  Lode  "  Defined  —  Synonymous  with  "  Vein  "  Mont.  341;  Foote  v.  National  Min.  Co.,  2 
and  "Ledge"  —  United  Slates.  —  North   Noon-  Mont.  402. 

day  Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  (U.  Nevada.  —  Jones  v.  Prospect  Mountain  Tun- 
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In  a  Restricted  and  Technical  Sense  a  lode  may  include  any  number  of  small  veins, 
vugs,  deposits,  and  connecting  fissures;  but  a  true  fissure  vein,  cutting  the 
strata  and  other  country  rock  transversely  to  the  general  strike  or  trend  of 
the  beds  of  the  rock,  may  be  so  complete  in  itself  as  to  be  literally  and  strictly 
a  vein,  incapable  of  being  confounded  with  or  absorbed  in  its  identity  by  a 
broad  zone,  or  lode.1 

"  In  Place."  —  The  words"  in  place,"  as  used  in  the  statute,  indicate  the 
body  of  the  country  which  has  not  been  affected  by  the  action  of  the  elements, 
which  may  remain  in  its  original  state  and  condition,  as  distinguished  from 
the  superficial  mass  which  may  lie  above  it.2  Rock  in  place  is  the  solid,  fixed 
rock  as  distinguished  from  the  surface  debris,  slide^  alluvion,  or  wash;  but  this 
does  not  mean  solid  rock  in  the  sense  that  it  should  be  free  from  breaks, 
seams,  gashes,  or  general  brecciation.3 

"  other  Valuable  Deposits."  —  It  is  held  that  after  enumerating  in  the  statute 
the  more  precious  metals,  Congress  intended  to  include  by  the  term  "  valu- 
able deposits  "  every  species  of  metallic  and  nonmetallic  mineral  having  an 
appreciable  or  market  value.  There  are  well-recognized  exceptions  to  the  gen- 
eral rule  that  most  nonmetallic  minerals  lie  in  beds,  sometimes  superficial  as 
regards  rock  in  place.  And  following  this  exception  there  are  many  locatable 
minerals  forming  distinct  veins  within  inclosing  rocks,  having  a  value  and 
being  so  locatable  under  the  mining  laws.4 

b.  Length  and  Width  of  Claim  —  Rule  in  United  states.  —  The  federal 
statute  provides  that  a  mining  claim  located  after  the  tenth  day  of  May,  1872, 
may  equal,  but  shall  not  exceed,  fifteen  hundred  feet  in  length  by  six  hundred 


nel  Co.,  21  Nev.  339;  Phillpotls  v.  Blasdel,  8 
Nev.  61. 

New  Mexico.  —  Illinois  Silver  Min.,  etc., 
Co.  v.  Raff,  7  N.  Mex.  336. 

Utah.  —  Hayes  v.  Lavagnino,  17  Utah  185; 
Harrington  v.  Chambers,  3  Utah  94. 

Wisconsin.  —  Raisbeck  v.  Anthony,  73  Wis. 
572. 

See  also  Blanket  Vein,  vol.  4,  p.  579; 
Ledge,  vol.  18,  p.  703;  Lode.  vol.  19,  p.  518. 

The  Century  Dictionary  describes  a  lode  as 
"  a  metalliferous  deposit  having  more  or  Ices  of 
a  vein-like  character  —  that  is,  having  a  certain 
degree  of  regularily,  and  being  confined  within 
walls.  '  Lode  '  as  used  by  miners  is  nearly 
synonymous  wilh  the  term  '  vein  '  as  em- 
ployed by  geologists,  etc.  The  word  would 
not  be  used  for  a  flat  or  stratified  mass." 

"  Horses."  —  In  slate  formations  it  frequently 
occurs  that  one  of  the  walls  has  been  subjected 
to  a  certain  amount  of  fracture,  which  results 
in  the  formation  of  a  number  of  seams  and  in 
the  decomposition  of  the  material  included  be- 
tween the  seams  of  unaffected  wall  rock,  which 
miners  designate  as  "  horses."  Consolidated 
Wyoming  Gold  Min.  Co.  v.  Champion  Min. 
Co.,  63  Fed.  Rep.  544. 

1.  Restricted  and  Technical  Meaning  of  Lode. 
—  Le  Conte's  Elements  Geol.  234;  Mt.  Diablo 
Mill,  etc.,  Co.  v.  Callison,  5  Sawv.  (U.  S.)  439, 
17  Fed.  Cas.  No.  9,886;  Burke  v.  McDonald, 
2  Idaho  646.  See  also  Bainbridge  on  Mines 
(5lh  ed.)  2,  6. 

Le  Conte's  Definition  of  Veins.  —  "All  rocks, 
but  especially  metamorphic  rocks  in  mountain 
regions,  are  seamed  and  scarred  in  every 
direction,  as  if  broken  and  again  mended,  as 
wounded  and  again  healed.  All  such  seams 
and  scars,  of  whatever  nature  and  by  what- 
ever process  formed,  are  often  called  by  the 


general  name  of '  veins.'  "  But  "  true  veins," 
he  says,  "  are  accumulations,  mostly  in  fis- 
sures, of  certain  mineral  matters  usually  in  a 
purer  and  more  sparry  form  than  they  exist 
in  the  rocks.  The  accumulation  has  in  all 
cases  taken  place  subsequenily  to  the  forma- 
tion of  the  fissure,  and  by  a  slow  process." 

2.  "  In  Place  "  Denned.  —  Iron-Silver  Min.  Co. 
v.  Cheesman,  116  U.  S.  529,  8  Fed.  Rep.  297 
2  McCrary  (U.  S.)  191 ;  Hyman  v.  Wheeler, 
29  Fed.  Rep.  353;  Cheesman  v.  Shreeve,  4c 
Fed.  Rep.  7S7;  Stevens  v.  Williams,  1  McCrarv 
<U.  S.)  484,  1  Mor.  Min.  Rep.  566.  23  Fed. 
Cas.  No.  13,413;  Stevens  v.  Williams,  I  Mor. 
Min.  Rep.  557,  23  Fed.  Cas.  No.  13,414;  Lead- 
ville  Min.  Co.  v.  Fitzgerald,  4  Mor.  Min. 
Rep.  381,  15  Fed.  Cas.  No.  8,158;  Burke  v. 
McDonald,  2  Idaho  646;  Jones  v.  Prospect 
Mountain  Tunnel  Co.,  21  Nev.  339." 

Petroleum  and  Natural  Gas  are  in  place  so 
long  as  they  are  confined  in  the  strata  where 
they  are  found.  Wood  County  Petroleum 
Co.  v.  West  Virginia  Transp.  Co.,  28  W.  Va. 
210,  57  Am.  Rep.  659;  Williamson  v.  Jones,  39 
W.  Va.  231. 

3.  Rock  in  Place.  —  Iron  Silver  Min.  Co,  -■. 
Cheesman,  116  U.  S.  529;  Jones  v.  Prospect 
Mountain  Tunnel  Ctj.,  21  Nev.  339;  Stevens 
7'.  Williams,  1  McCrary  (U.  S.)  480,  23  Fed. 
Cas.  No.  13,414,  1  Mor.  Min.  Rep.  557;  Com'r 
to  Thomas  Boles,  July  20,  1S71.  Clark  Dig., 
§  105,  p.  9;  Com'r  Drummond  to  Surveyors- 
General  and  Registers  and  Receivers,  Oct.  31, 
1881. 

4.  Other  Valuable  Deposits.  —  Lindley  on 
Mines,  §  323;  Aldritt  v.  N.  P.  R.  Co.,  23  Land 
Dec.  349;  Com'r  to  J.  E.  Morgan,  Aug.  26, 
1871,  Sickles's  Min.  Dec.  523;  Grosfield  v. 
Niggerhill  Consol.  M.  Co.,  14  Land  Dec.  685; 
Dobbs'  Placer,  1  Land  Dec.  567. 
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feet  in  width,  i.  c,  three  hundred  feet  on  each  side  of  the  middle  of  the  vein 
at  the  surface,  the  length  of  the  claim  to  be  laid  along  the  strike  or  course  of 
the  lode  or  vein.  This  statue  also  authorizes  state  legislation  or  district  rules 
restricting  the  width  of  the  claim  to  a  limit  not  less  than  twenty-five  feet  on 
each  side  of  the  centre  of  the  lode  or  vein,  unless  conflicting  surface  rights 
existing  on  May  10,  1872,  should  necessitate  a  narrower  limit  to  the  surface 
ground.1  Pursuant  to  the  authority  conferred  by  Congress,  many  of  the 
states  and  territories  within  the  public-lands  district  have  enacted  statutes 
fixing  the  maximum  length  and  width  of  a  lode  mining  claim.  These  statutes, 
without  exception,  have  fixed  the  length  at  fifteen  hundred  feet,  and,  with  the 
single  exception  of  some  counties  within  the  state  of  Colorado,  have  fixed  the 
width  of  the  lode  claim  at  six  hundred  feet.* 

Rule  in  Canada.  —  The  various  provinces  within  the  Dominion  of  Canada 
have  enacted  statutes  fixing  the  length  and  breadth  of  mining  ground  obtain- 
able, whether  by  lease  or  by  purchase,  by  one  person,  company,  or  associa- 
tion. The  size  of  the  claim  as  fixed  by  these  statutes  varies  from  a  claim  one 
hundred  and  fifty  feet  long  and  two  hundred  and  fifty  feet  wide,  in  the  prov- 
inces of  New  Brunswick  and  Nova  Scotia,  to  four  hundred  acres,  being  an 
area  of  fifty-two  chains  in  width  by  eighty  chains  and  eighty  links  in  depth, 
in  the  province  of  Quebec.3 

c.  Effect  of  Claiming  More  than  Prescribed  Amount  of  Land.  — 
The  question  of  the  effect  on  a  location  of  claiming  more  land  than  is  allowed 
by  law  has  often  been  considered  by  the  courts,  and  the  prevailing  doctrine 
is  that  such  excessive  claim  of  ground,  either  in  length  or  in  width,  renders 
the  location  void  only  as  to  the  excess.  It  is  not  to  be  expected  that  miners 
can  in  all  cases  be  strictly  accurate  in  marking  their  claims;  and  if  they  are 
guilty  of  no  fraud  in  making  an  excessive  claim,  the  law  will  protect  them  in 
holding  a  claim  of  the  legal  size.'4  In  Montana,  however,  the  tendency  has 
been  towards  strict  construction,  and  the  effect  of  claiming  an  amount  of 
ground  in  excess  of  that  authorized  by  law,  either  in  length  or  in  width,  has 
been  held  to  avoid  the  claim ;  5  and  in  Idaho  an  excessive  claim  has  been  held 
to  be  void,  as  to  conflicting  interests,  especially  if  made  fraudulently.6 

1.  Length  and  Width  of  Claim  in  United  States  Ontario.  —  Rev.  Stat  Ont.,  c.  36,  as  amended 
—  Federal  Statute. —  Re^.  Slat.  U.  S.,  £  2320.      by  61  Vict.,  c.  11,  and  62  Vict.  (2),  c.  10. 

See  also  infra,  this  title,  Estate  Secured  by  Loca-  Quebec.  —  Act  1892,   55  and  56  Vict.,  c.  20 

tion —  Subsurface  Rights — -Location  Lengthwise  (Rev.  Slat.  Quebec,  1421-1582). 

of  Vein.  Dominion  Lands. —  Regulations  approved  by 

2.  State  Statutes.  —  See  the  statutes  of  the  order  in  council  March  21,  1S9S,  apply  to  all 
several  mining  states  and  territories.  dominion  lands  in  Manitoba  and  ihe  North- 

As  to  the  rule  in   Colorado,  see  Taylor  v.  West  Terrilory,  including  the  provisional  dis- 

Parenteau,  23  Colo.  368.  1  tict  of  Yukon.    The  size  of  claims  so  provided 

District  of  Alaska.  —  By  Act  May  17,  1884,  for  is  fifteen  hundied  feet  in  length  by  fifteen 

providing  for  a  civil  government  for  Alaska,  hundred  feet  in  breadth. 

Congress  has,  in  section  7,  provided  that  "  the  4.  Excessive  Claim  Void  Only  as  to  Excess  — 

general  laws  of  the  state  of  Oregon  now  in  United  States.  —  Parley's  Park  Silver  Min.  Co. 

force  are  hereby  declared  to  be  the  law  in  said  v.  Kerr,  130  U.  S.  256;  Richmond  Min.  Co.  v. 

district,  so  far  as  the  same  may  be  applicable  Rose,  114  U.  S.  576;  Jupiter  Min.  Co.  v.  Bodie 

and  not  in  conflict  with  the  provisions  of  this  Consol.  Min.  Co.,  7  Sawy.  (U.  S.)  96,  11  Fed. 

act  or  the  laws  of  the  United  States."    Rev.  Rep.  666;  Eureka  Consol.  Min.  Co.  v.  Rich- 

Stat.  U.  S.,  Supp.  (1874-1891),  p.  432,  c.  53,  mond  Min.  Co.,  4  Sawy.  (U.  S.)  302. 

§  7.    Thus  the  local  mining  laws  of  Alaska  California.  —  Howeth  v.  Sullenger,  113  Cal. 

are  the  same  as  those  in  force  in  Oregon  on  547;  Thompson  v.  Spray,  72  Cal.  528;  English 

May  17.  1884.  v.  Johnson,  17  Cal.  107,  76  Am.  Dec.  574;  Doe 

3.  Length  and  Width  of  Claim  in  Canada —  v.  Sanger,  83  Cal.  203. 

Manitoba.  —  Mines    Act    March  30,   1897  (60  Colorado.  —  Taylor  v.  Parenteau,  23  Colo. 

Vict.,  c.  17).  368;  Patterson  v.  Hitchcock,  3  Colo.  533.  See 

New   Brunswick.  —  Act    April    16,    1891,  also  Wolfley  v.  Lebanon  Min.  Co.,  4  Colo.  112. 

§§9.32.  Utah.  —  Hansen  v.  Fletcher,  10  Utah  266. 

Nova  Scotia.  — Acls  1892,  c.  r,  as  amended  See  also  Filers  v.  Boatman,  3  Utah  159. 

by  Acls  1898,  cc.  26,  27,  28.    Section  10  of  the  5.  Rule  in  Montana.  —  Leggatt  v.  Stewart,  5 

former  act  pro  .  ides  for  the  same  sized  area  as  Mont.   107;  Hauswirth  v.  Butcher,  4  Mont, 

in  New  Brunswick,  viz.,  one  hundred  and  fifty  299. 

by  two  hundred  and  fifty  feet.   '  6.  Rule  in  Idaho. —  Burke  v.  McDonald,  2 

695  Volume  XX. 


Several  Kinds  of  Claims    MINES  AND  MINING  CLAIMS. 


and  Extent  Thereof. 


3.  Tunnel  Claims  —a.  Authority  to  Locate.  — The  necessity  of  protect- 
ing the  running  of  a  tunnel  for  the  discovery  of  blind  lodes  or  veins  is  clearly 
recognized  and  amply  provided  for  in  the  statutes.1 

b.  Manner  of  Locating  Tunnel.  —  In  the  absence  of  state  statutes  or 
district  rules  defining  the  manner  of  locating  or  recording  tunnel  claims,  the 
general  custom,  which  is  almost  universal,  governing  their  location  must 
prevail.  This,  briefly  stated,  is  similar  to  the  acts  required  to  locate  a  lode  or 
vein,  namely,  the  posting  of  a  notice  of  claim  and  recording  the  tunnel  loca- 
tion, where  recording  is  made  necessary,  with  a  description  of  its  mouth  or 
face  with  reference  to  some  natural  object  or  permanent  monument.2 

c.  Manner  of  Locating  Claim  to  Veins  in  Tunnel.  —  In  addition  to 
the  location  of  the  tunnel  claim,  each  lode  or  vein  claimed,  when  discovered 
in  the  tunnel,  must  be  located  by  posting  a  notice  and  recording  it,  where 
recording  is  necessary,  the  same  as  if  discovered  on  the  surface.  But  the 
location  need  not  be  made  on  the  surface;  it  is  sufficient  to  post  the  notice  at 
the  mouth  of  the  tunnel.3 

d.  Nature  and  Extent  of  Tunnel  Rights. —  The  statute  provides 
that  .vhere  a  tunnel  is  run  for  the  development  of  a  vein  or  lode,  or  for  the 
discovery  of  mines,  the  owners  of  such  tunnel  shall  have  the  right  of  posses- 
sion of  all  veins  or  lodes  within  three  thousand  feet  from  the  face  of  such  tun- 
nel on  the  line  thereof,  not  previously  known  to  exist,  discovered  in  such 
tunnel,  to  the  same  extent  as  if  discovered  from  the  surface;  and  locations  on 
the  line  of  such  tunnel  of  veins  or  lodes  not  appearing  on  the  surface,  made 
by  other  parties  after  the  commencement  of  the  tunnel,  and  while  the  same 
is  being  prosecuted  with  reasonable  diligence,  shall  be  invalid;  but  failure  to 
prosecute  the  work  on  the  tunnel  for  six  months  shall  be  considered  as  an 
abandonment  of  the  right  to  all  undiscovered  veins  on  the  line  of  such  tunnel.4 
The  right  to  locate  a  claim  in  respect  to  the  vein,  however,  does  not  accrue 
until  the  discovery  of  the  vein,  but  when  the  discovery  is  made  the  right 
relates  back  to  the  commencement  of  the  tunnel.5     The  location  may  be 


Idaho  646.  See  also,  on  the  question  of  fraud, 
Stem-Winder  Min.  Co.  v.  Emma,  etc..  Consol. 
Min.  Co,  2  liaho  421;  Atkins  v.  Hendree, 
1  Idaho  95. 

1.  Authority  to  Make  Tunnel  Locations—  United 
States.  —  Rev.  Stat.  U.  S.,  $  2323;  Enterprise 
Min.  Co.  v.  Rico-Aspen  Ccnsol.  Min.  Co.,  32 
U.  S.  App.  75,  affirmed  167  U.  S.  10S;  Glacier 
Mountain  Silver  Min.  Co.  v.  Willis,  127  U.  S. 
471;  Bodie  Tunnel  Co.  v.  Bechtel  Min.  Co..  8 
Copp's  Land  Owner  173;  Campbell  v.  Ellet, 
167  U.  S.  116;  Land  Office  Reg.,  Oct.  31,  1881, 
pat.  23.  24. 

California.  — Table  Mountain  Tunnel  Co.  v. 
Stranahan,  21  Cal.  548 

Colorado. — Mills's  Artnot.  Stat.  (1S91),  §3141 ; 
Corning  Tunnel,  etc.,  Co.  v.  Pell,  4  Colo.  507; 
Ellet  v.  Campbell,  18  Colo.  510. 

Idaho.  —  Back  v.  Sierra  Nevada  Consol.  Min. 
Co.,  2  Idaho  386. 

Montana.  —  Comp.  Stat.  Mont.  (1887),  §§ 
1487,  1488;  Hope  Min.  Co.  v.  Brown.  7  Mont. 
550,  overruled  in  part  11  Mont.  370. 

And  see  the  local  statutes  in  the  other  min- 
ing states 

2.  The  Manner  of  Locating  a  Tunnel  is  not  pre- 
scribed bv  the  mining  laws  of  the  United 
States,  but  is  governed  by  the  regulations  of 
the  land  office.  See  Land  Office  Regulations, 
Oct.  31,  1881,  par.  24. 

The  State  Statutes  in  reference  to  tunnel 
claims  generally  contain  requirements  sub- 


stantially as  stated  in  the  text.  See  the  local 
statutes  of  the  several  mining  stales. 

3.  Location  of  Claim  to  Vein  in  Tunnel.  —  Ellet 
v.  Campbell,  iS  Colo.  510,  affirmed  167  U.  S. 
116.  See  also  Enterprise  Min.  Co.  v.  Rico- 
Aspen  Consol.  Min.  Co.,  167  U.  S.  108. 

4.  General  Tunnel  Rights.  —  Rev.  Stat.  U.  S., 
§  2323;  Campbell  v.  Ellet,  167  U.  S.  116, 
affirming  18  Cole.  510;  Enterprise  Min.  Co.  v. 
Rico-Aspen  Consol.  Min.  Co  ,  167  U.  S.  108, 
affirming  32  U.  S.  App.  75;  Glacier  Mountain 
Co.  f.  Willis,  127  U.  S.  471;  Hope  Min.  Co.  v. 
Bio .vn,  11  Mont.  370. 

5.  Right  to  Vein  Relates  Back  to  Commencement 
of  Tunnel.  —  Enterprise  Min.  Co.  z\  Rico-Aspen 
Consol.  Min.  Co.,  167  U.  S.  108,  affirming  32 
U.  S.  App.  75.  In  this  case  the  plaintiff  located 
a  claim  on  a  vein  and  obtained  a  patent  after 
the  defendant  had  begun  his  tunnel.  After- 
wards the  defendant  discovered  the  same  vein 
in  his  tunnel  within  fi'teen  hundred  feet  of  the 
point  of  the  plaintiff's  discovery.  It  was  held 
that  the  defendant's  right  to  fifteen  hundred 
feet  of  such  vein  was  superior  to  the  right  of 
the  plaintiff,  though  the  defendant  did  not 
"  adverse  "  the  plaint  iff 's  application  for  a  pat- 
ent. See  also  Campbell  :•.  Ellet,  167  U.  S.  116, 
affirming  iS  Colo.  510. 

In  Hope  Min.  Co.  v.  Brown,  11  Mont.  370,  it 
was  held  that  proceedings  for  a  patent  to  a 
mining  claim  loiated  after  a  tunnel  location 
and  within  the  surface  boundaries  thereof 
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made  of  part  of  the  fifteen  hundred  feet  on  one  side  of  the  tunnel  and  the 
residue  on  the  other  side,  in  such  proportions  as  the  locator  may  desire,  or  he 
may  locate  the  full  length  of  fifteen  hundred  feet  entirely  on  one  side  of  the 
tunnel.1 

Reasonable  Diligence.  —  The  term  "  reasonable  diligence  "  as  employed  in  the 
statute  is  significant  as  controlling  the  tunnel  claimant's  rights.  It  requires 
the  utmost  good  faith.  No  mere  perfunctory  work  will  satisfy  the  statute. 
It  fixes  six  months'  failure  as  a  conclusive  evidence  of  abandonment.  But 
this  does  not  permit  the  claimant  to  hold  his  tunnel  by  merely  doing  a  few 
days'  work  in  each  six  months;  he  must  prosecute  it  with  all  reasonable  dili- 
gence. * 

Abandonment.  —  The  subject  of  abandonment  is  general  in  its  nature  and  will 
be  considered  in  another  part  of  this  title.3 

e.  TERMS  DEFINED  —  (i)  "Line"  of  Tunnel.  —  By  the  term  "  line  of  the 
tunnel  "  as  used  in  the  statute  is  meant  the  space  marked  by  the  sides  or 
exterior  lines  of  the  tunnel.4 

(2)  "Face"  of  Tunnel.  —  The  land  department  has  defined  the  "  face  "  of 
the  tunnel  to  mean  the  first  working  face  formed  in  the  tunnel,  and  to  signify 
the  point  at  which  the  tunnel  actually  enters  cover,  it  being  from  this  point 
that  the  three  thousand  feet  upon  which  prospecting  is  prohibited  by  force  of 
the  reservation  in  the  statute  are  to  be  counted.5 

4.  Placer  Claims  —  a.  What  Are  Placers.  —  The  statute  with  reference 
to  locating  and  defining  placer  claims  is  broad  and  comprehensive.  It  includes 
not  only  auriferous  gravel,  but  all  forms  of  deposit  containing  valuable  min- 
erals not  included  within  the  term  "  rock  in  place."  0 

b.  Kinds  of  Placer  Claims  —  (i)  Gold.  —  The  gold  placer  is  the  founda- 
tion of  legislation  authorizing  the  acquisition  of  title  to  all  manner  of  mineral- 
bearing  earth  not  in  situ  in  the  United  States.  Gold  placer  mining  is  the 
only  species  of  mining  which  accurately  embraces  the  term  "  placer  mining." 
It  is  similar  to  "  streaming  "  as  understood  in  the  English  law.  It  includes 
not  only  the  washing  of  gravel  banks  by  hydraulic  mining —  the  application 
of  water  under  pressure  —  but  also  the  ordinary  pick  and  shovel,  sluice  box, 

would  be  restrained  while  the  tunnel  claimant         Rulings  of  Land  Office.  —  Land  Office  Instruc- 

was  prosecuting  his  work  as  required  by  law  tions,  Oct.  31,  1881,  par.  21-23;  Copp's  Min. 

until  it  should  be  demonstrated  thai  the  vein  Lands  35,  36. 

in  the  surface  location  would  not  be  discovered         5.  "Face"  of  Tunnel  Defined.  —  General  Cir- 

in  the  tunnel,  or  until  such  lunnel  right*  cular  Instiuctions  of  Oct.  31,  1881,  §  22;  Copp's 

should  be  abandoned.  Min.  Lands  35,  36. 

1.  Location  of  Claim  to  Vein  on  One  or  Both  Sides  6.  What  Are  Placers  —  United  States.  —  U.  S. 
of  Tunnel.  —  Enterprise  Min.  Co.  v.  Rico-Aspen  v.  Iron  Silver  Min.  Co.,  128  U.  S.  673;  Tucker 
Consol.  Min.  Co.,  167  U.  S.  108,  affirming  32  v.  Masser,  113  U.  S.  203;  St.  Louis  Smelting, 
U.  S.  App.  75.  etc.,  Co.  71.  Kemp,  104  U.  S.  636;  Reynolds 

2.  Reasonable  Diligence. — Enterprise  Min.  v.  Iron  Silver  Min.  Co.,  116  U.  S.  687;  Van 
Co.  -;.  Rico-Aspen  Consol.  Min.  Co.,  32  U.  S.  Doren  v.  Plested,  16  Land  Dec.  508;  Sec'y 
App.  75,  66  Fed.  Rep.  200,  167  U.  S.  108;  Back  Teller  to  Com'r  McFarland,  Dobb's  Placer, 
v.  Sierra  Nevada  Consol.  Min.  Co.,  2  Idaho  1  Land  Dec.  567;  Sec'y  Vilas  to  Com'r 
386;  Hope  Min.  Co.  v.  Brown,  11  Mont.  370;  Stockslager,  7  Land  Dec.  66;  Shepherd  v. 
Land  Office  Regulations,  Oct.  3r,  1881.  §  26;  Bird,  17  Land  Dec.  82;  Downey  v.  Rogers, 
Copp's  Min.  Lands  36.  2  Land  Dec.  707;  Phifer  v.  Heaton,  27  Land 

3.  See  infra,  this  tille,  Forfeiture  and  Dec.  57;  Forsythe  v.  Weingart,  27  Land  Dec. 
Abandonment.  680. 

4.  "Line"  of  Tunnel  Defined  —  United  States.  California.  —  Mitchell  v.  Cline,  84  Cal.  409; 
—  Enterprise  Min.  Co.  v.  Rico-Aspen  Consol.  Prosser  v.  Parks,  18  Cal.  47;  Gregory  v.  Persh- 
Min.  Co.,  32  U.  S.  App.  75,  affirmed  167  U.  S.  baker,  73  Cal.  log. 

108;  Glacier  Mountain  Silver  Min.  Co.  v.  Wil-         Colorado. —  Poire  v.  Wells,  6 Colo.  406;  Poire 

lis,  127  U.  S.  471.  v.  Leadville  Imp.  Co.,  6  Colo.  413. 

Colorado. — Corning    Tunnel,    etc.,  Co.    v.         Montana.  —  Moxon  v.  Wilkinson,  2  Mont. 

Pell,  4  Colo.  507.  421. 

Idaho.  —  Back  v.  Sierra  Nevada  Consol.  Min.         The  statute  defines"  placers  "  as  including 

Co.,  2  Idaho  386.  all  forms  of  deposit  excepting  veins  of  quartz 

Montana.  —  Hope    Min.    Co.    v.  Brown,  7  or  other  rock  in  place.    Rev.  Stat.  U.  S., 

Mont.  550,  overruled  \n  part  n  Mont.  370.  §  2329. 
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and  gold  pan;  likewise  the  dredging  of  river  beds,  and  all  other  forms  of 
subaqueous  mining  by  means  of  dredges,  for  the  purpose  of  obtaining  free 
gold  or  precious  stones.  Therefore,  all  lands  upon  which  mining  for  gold  by 
the  placer  process,  as  herein  described,  is  carried  on  are  gold  placer  lands.1 

(2^  Petroleum,  Natural  Gas,  and  Other  Hydrocarbons.  —  Petroleum  and 
gas,  being  minerals,2  may  be  located  as  placer  claims  under  the  statute.  It 
has  been  so  held  in  regard  to  petroleum,  and  there  is  no  reason  to  doubt  that 
the  same  conclusion  may  be  reached  as  to  natural  gas  when  the  question 
comes  before  the  land  department.3 

(3)  Building  Stone  and  Limestone. — The  question  whether  Congress 
intended  to  include  building  stone  and  limestone  within  the  terms  of  the  statute 
has  given  rise  to  much  controversy.  Courts  have  ruled  both  ways,  with  an 
equal  show  of  reason.4  It  is  now  settled  beyond  controversy  by  Act  of 
Congress  providing  that  lands  chiefly  valuable  for  building  stone  may  be 
entered  under  the  law  in  relation  to  placer  mineral  claims.5 

(4)  OtJier  Forms  of  Valuable  Deposit.  —  In  the  note  will  be  found  an 
enumeration  of  other  forms  of  deposit  which  may  be  located  as  placers.6 


1.  Gold  Placer  Claims.  —  U.  S.  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  673;  U.  S.  v.  North 
Blo.imfield  Gravel  Min.  Co.,  81  Fed.  Rep.  243; 
Rablin's  Placer,  2  Land  Dec.  764. 

2.  Petroleum  and  Natural  Gas  Held  to  Be  Min- 
erals. —  See  supra,  this  title,  Definitions. 

3.  Petroleum,  etc.,  Located  as  Placer  Claim.  — 
Morr.  Min.  Rights  148,  149;  Olive  Land,  etc., 
Co.  v.  Olmstead,  103  Fed.  Rep.  56S;  Van  Horn 
v.  State,  5  Wyo.  501;  29  LL  S.  Stat,  at  L.  526, 
c.  216. 

4.  Stone  Located  as  Placer  Claim.  —  In  re  Ben- 
net,  3  Land  Dec.  116;  Freezer  v.  Sweeney,  8 
Mont.  508.  But  see  Wheeler  v.  Smith,  5 
Wash.  704,  holding  that  land  containing  a  de- 
posit of  limestone  entirely  devoid  of  ore  cannot 
be  treated  as  a  mining  claim,  either  lode  or 
placer. 

5.  Act  Cong.  Aug.  4,  1S92,  27  U.  S.  Stat,  at 
L.  348,  c.  375- 

6.  Other  Forms  of  Deposit  Locatable  as  Placers 

—  Albertite.  — Com'r  to  Secretary  Noble,  Apr. 
12,  1892. 

Alum.  —  Downey  v.  Rogers,  2  Land  Dec. 
707;  Circular  July  15,  1873,  1  Copp's  Land 
Owner  11. 

Amygdaloid  Bands.  —  Circular  July  15,  1S73; 
Copp's  Min.  Lands  52. 

Auriferous  Cement.  —  Conlin  z:  Kelly,  12 
Land  Dec.  r;  Maxwell  v.  Brierly,  10  Copp's 
Land  Owner  50;  Com'r  to  T.  N.  Stoddard, 
Copp's  Min.  Lands  83. 

Auriferous  Clay.  —  Com'r  to  G.  Billings,  July 
10,  1873,  Copp's  Min.  Lands  121. 

Asphaltum  is  a  mineral.  Downey  v.  Rogers, 
2  Land.  Dec.  707;  Conlin  v.  Kelly,  12  Land 
Dec.  1;  Circular  July  15,  1S73,  Copp's  Min. 
Lands  51;  Maxwell  v.  Brierly,  ioCopp's  Land 
Owner  50;  Com'r  to  H.  Poole,  Feb.  7,  1882. 
And  it  is  included  in  the  exception  of  certain 
royal  grams  of  "  all  coals  and  also  all  gold 
and  silver,  and  other  mines  and  minerals," 
in  the  province  of  New  Brunswick.  Gesner 
v.  Halifax  Gas  Co.,  2  Nova  Scotia  72,  7  N. 
Bruns.  595. 

Borax,  Carbonate  of  Soda,  Nitrate  of  Soda. 
Sulphur,  Alum,  and  Asphalt  are  minerals,  but 
lands  containing  them,  to  be  enterable  under 
the  mineral  land  laws,  must  be  affirmatively 
shown  to  be  more  valuable  therefor  than  for 


agricultural  purposes.  Circular  of  Jan.  30, 
18S3,  1  Land  Dec.  561.  If  in  place  between 
lodes  the  location  of  it  must  be  made. 

Fahlbands.  — Circular  July  15,  1873,  Copp's 
Min.  Lands  52. 

Fire  Clay  and  A'aolin.  ■ —  Dobbs  Placer,  I 
Land  Dec.  565;  Dunluce  Placer  Mine,  6  Land 
Dec.  761;  Conlin  v.  Kelly,  12  Land  Dec.  1; 
Clark  :•.  Ervin,  17  Land  Dec.  550;  Maxwell  v. 
Brierly,  10  Copp's  Land  Owner  50;  Com'r  10 
J.  D.  N.  Crockwell,  2  Copp's  Land  Owner  66. 

But  ordinary  clay  and  brick  clay  are  not 
minerals.  Com'r  to  Helena  Office,  Feb.  19, 
1891,  18  Copp's  Land  Owner  815;  Depait- 
mental  Decision  of  June  19,  1888;  In  re  Blake 
Placer,  on  review  Jan.  17,  iSSg;  Dunluce 
Placer,  6  Land  Dec.  761. 

Graphite,  Plumbago,  and  Black  Lead,  and  the 
land  containing  them,  come  within  the  rule 
laid  down  in  /;/  re  Hooper,  1  Land  Dec.  561; 
Com'r  to  G.  F.  Conrad,  Sept.  19,  1S93, 

Gypsum,  if  in  beds,  as  it  sometirr.es  occurs. 
Phifer  v.  Heaton,  27  Land  Dec.  57.  In  re 
Hooper,  1  Land  Dec.  561:  Conlin  v.  Kelly, 
12  Land  Dec.  1;  Maxwell  v.  Brierly,  10 
Copp's  Land  Owner  50;  Sec'y  to  Com'r  Wc- 
Farland,  Oct.  S,  1881,  Copp's  Min.  Lands  309. 

Iron  is  mineral,  and  may  be  patented  as  vein 
when  in  place,  and  as  placer  when  in  form  of 
a  deposit.  Com'r  to  A.  I.  Stewart,  1  Copp's 
Land  Owner  44.  Copp's  Min.  Lands  124; 
Com'r  to  Surveyor-Gen.  Reed,  Nov.  18,  1S73. 

Moss  Agate.  —Com'r  to  P.  M.  Gill,  Oct.  8, 
1894. 

Opal  is  a  mineral  if  the  lands  containing  it 
are  chiefly  valuable  therefor.  Com'r  to  F.  T. 
Palmer,  July  19,  1894. 

Phosphates.  —  Florida  Cent.,  etc..  R.  Co.,  26 
Land  Dec.  600;  Com'r  to  Gainsville  Office.  Dec. 
11,  1889,  Apiil  15,  iSqo,  17  Copp's  Land  Owner 
30;  lb.  May  20,  1890,  17  Copp's  Land  Owner 
74;  //'.  May  21,  1S90,  17  Copp's  Land  Owner  75: 
Gary  v.  Todd.  18  Land  Dec.  68. 

Potash  and  Soda.  —  Maxwell  :•.  Brierly,  10 
Copp's  Land  Owner  50;  Downey  v.  Rogers,  2 
Land  Dec.  707;  Cir.  July  15,  1873,  Copp's  Min. 
Lands  50. 

Slate. — Com'r  to  Stockton  Office,  Oct.  23, 
1S74,  Copp's  Min.  Lands  143;  Conlin  v.  Kelly, 
12  Land  Dec.  I. 
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c.  Size  of  Claims.  —  In  the  .United  States  placer  claims  are  limited  in 
area  to  twenty  acres,1  and  in  Canada  the  quantity  varies  in  the  several  prov- 
inces from  parcels  of  one  hundred  and  fifty  feet  by  two  hundred  and  fifty 
feet  to  tracts  of  four  hundred  acres.3 

d.  Lode  and  Placer  in  Same  Ground.  —  The  statute  has  recognized 
what  the  experience  of  the  miner  has  proven,  that  the  same  land  may  contain 
both  a  placer  and  a  lode;  or,  more  accurately  speaking,  that  placer  ground 
may  likewise  contain  a  vein  or  lode.3  When  this  occurs  both  may  be  located 
by  the  same  claimant  and  patent  so  acquired,  or  the  placer  claim  may  be 
located  by  one  locator  and  the  lode  by  another  locator. 4 

5.  Coal  Lands.  —  Coal  lands  may  be  entered  by  persons  properly  qualified 
who  have  not  previously  made  any  location.  The  fact  that  in  the"  statutes 
with  reference  to  reservations  of  mineral  lands  coal  land  is  not  classed  in  rail- 
road grants  as  mineral  land  5  may  be  considered  pro  hac  vice  merely,  and  docs 
not  alter  the  fact  that  coal  is  a  mineral.  Its  treatment,  therefore,  is  post- 
poned to  another  part  of  this  title.6 

6.  Water  Rights.  —  The  statute  provides  that  whenever,  by  priority  of 
possession,  rights  to  the  use  of  water  for  mining,  agricultural,  manufacturing, 
or  other  purposes  have  vested  and  accrued,  and  are  recognized  and  acknowl- 


Stockwerke.  —  Cir.  July  15  1873.  Copp's  Min. 
Lands  52. 

Onyx.  —  No  opinion  is  expressed  as  to 
whether  lands  valuable  for  their  deposits  of 
onyx  are  mineral.  Com'r  to  J.  Guthrie  Sav- 
age. Aug.  12,  1892.  See  also  Com'r  to  W.  H. 
Bell,  Apt.  12,  1894.  But  on  principle  it  would 
seem  that  they  must  be  mineral. 

Mineral  Springs  are  not  subject  to  entry  un- 
der the  mining  laws  and  constitute  no  bar  to  an 
agricultural  entry.  In  re  Pagosa  Springs,  1 
Land  Dec.  562;  In  re  Lennig,  5  Land  Dec. 
100;  Morrill  v.  Margaret  Min.  Co.,  n  Lard 
Dec.  563;  Departmental  Decision  of  March  24, 
1896,  S:nith  v.  Wallace. 

1.  Size  of  Placer  Claims  in  United  States.  —  Rev. 
Stat.  U.  S.,  §  2331.  See  also  Land  Office  Cir- 
cular, Oct  31,  1881,  §§  40,  41;  Com'r  to  H.  F. 
Page,  Nov.  21,  1874,  1  Copp's  Land  Owner 
134. 

Acquisition  by  Purchase.  —  These  provisions 
of  the  statute  apply  merely  to  the  amount 
which  one  person  or  association  of  persons 
may  locate,  and  have  no  reference  to  the 
quantity  which  may  be  acquired  by  purchise. 
Tucker  v.  Masser,  113  U.  S.  203;  St.  Louis 
Smelting,  etc.,  Co.  v.  Kemp,  104  U.  S.  636; 
Mitchell  v.  Cline,  84Cal.  409;  Prosser  v.  Parks, 
18  Cal.  47;  Poire  v.  Wells,  6  Colo.  406;  Poire 
v.  Leadville  Imp.  Co.,  6  Colo.  413. 

2.  Size  of  Placer  Claims  in  Canada.  —  See  the 
statutes  of  the  several  provinces. 

In  the  District  of  Yukon  the  matter  is  regu- 
lated by  an  order  in  council.    See  regulations 
approved  by  order  in  council  Jan.  18,  1898, 
10-14. 

3.  Lode  and  Placer  in  Same  Ground.  —  Rev. 
Stat.  U.  S.,  §  2333,  provides  for  the  patenting 
of  a  Ijcation  containing  both  lode  and  placer 
claims.  In  such  case,  however,  only  twenty- 
five  feet  on  each  side  of  the  centre  of  the  vein 
can  be  taken  for  the  lode  claim,  if  both  are 
taken  by  the  same  person;  but  if  each  is  en- 
tered by  a  different  person,  the  full  width  of 
the  lode  may  be  claimed.  Reynolds  v.  Iron 
Silver  Min.  Co.,  116  U.  S.  687;  Iron  Silver 
Min.  Co.  v.  Reynolds,  124  U.  S.  374;  In  re 


Pike's  Peak  Lode,  10  Land  Dec.  200;  Noyes 
v.  Mantle,  127  U.  S.  348,  in  which  last  case 
the  court  said:  "  The  section  can  have  no 
application  to  lodes  or  veins  within  the  bounda- 
ries of  a  placer  claim  which  have  been  previ- 
ously located  under  the  laws  of  the  United 
States  and  are  in  possession  of  the  locators  or 
their  assigns;  for  .*  *  *  such  locations 
when  perfected  under  the  law  are  the  property 
of  the  locators  or  parties  to  whom  the  locators 
have  conveyed  their  interest."  Citing  Btlk 
v.  Meagher,  104  U.  S.  279. 

4.  Necessity  for  Express  Claim.  —  The  statute 
provides  that  if  the  placer  claimant  does  not 
expressly  claim  the  lode  he  is  deemed  to  have 
rejected  it.    Rev.  Stat.  U.  S.,  §  2333. 

A  vein  or  lode  that  has  never  been  claimed, 
that  has  not  been  located,  that  has  not  been 
marked  out  bv  metes  and  bounds,  and  in 
which  there  has  been  no  actual  development, 
is  not  excepted  from  a  placer  application  and 
patent.  Iron  Silver  Min.  Co  v.  Sullivan,  5 
McCreary  (U.  S.)  274. 

The  formal  location  of  a  lode  is  not  necessary 
to  exclude  it  from  a  placer  patent,  the  only 
requisites  to  such  exclusion  by  operation  of 
law  being  (1)  that  it  was  known  to  exist  at  the 
date  of  application  for  placer  patent  and  (2) 
that  it  was  not  included  in  such  application. 
Railroad  Lode  v.  Noyes  Placer,  9  Land  Dec. 
26. 

The  legal  location  of  a  placer  mining  claim 
will  not  prevent  the  location  of  a  lode  claim 
therein  by  another  person  at  any  time  previous 
to  application  for  patent  for  the  placer. 
Aurora  Lode  v.  Bulger  Hill,  etc.,  Placer,  23 
Land  Dec.  95. 

The  discovery  of  a  quartz  lode  two  or  three 
hundred  feet  outside  the  boundaries  of  a  plart  r 
claim  raises  no  presumption  that  such  lode 
extends  within  the  boundaries  of  the  placer 
claim  when  there  is  no  surface  indication 
thereof.    Rdunheim  v.  Dahl,  6  Mont.  167. 

5.  See  supra,  this  title,  locations  on  Public 
Lands  —  Railroad  Grants  and  Reservations. 

6.  See  infra,  this  title.  Proceedings  to  Obtain 
Patent. 
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edged  by  the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors 
and  owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the 
same;  and  the  right  of  way  for  the  construction  of  ditches  and  canals  for  the 
purposes  herein  specified  is  acknowledged  and  confirmed;  but  whenever  any 
person,  in  the  construction  of  any  ditch  or  canal,  injures  or  damages  the  pos- 
session of  any  settler  on  the  public  domain,  the  party  committing  such  injury 
or  damage  shall  be  liable  to  the  party  injured  for  such  injury  or  damage.1 

Diversion  of  Water  by  Mining  Operations.  —  The  question  of  liability  for  the  diver- 
sion by  mining  operations  of  subsurface  streams  and  percolating  waters  v  ill 
be  considered  in  another  part  of  this  work.* 

7.  Millsites.  —  The  statute  authorizes  the  location  of  noncontiguous  non- 
mineral  land,  not  exceeding  five  acres  in  area,  in  connection  with  a  lode  or 
vein,  but  separate  and  apart  therefrom,  or  independent  in  certain  cases,  as  a 
millsite.3 

Mode  of  Location.  —  The  prevailing  practice  throughout  the  public  mineral 
land  states  in  locating  millsites  is  to  post  and  record  the  same  or  in  effect  the 
same  notice  as  in  the  case  of  locating  a  lode  or  placer  claim ;  and  this  practice 
has  been  upheld  and  recognized  by  the  department  as  well  as  by  the  courts. 
In  those  states  where  there  are  statutory  provisions  on  the  subject  of  mill- 
sites,  the  statutes  generally  provide  for  the  same  notice  and  record  as  in  case 
of  lode  and  placer  claims.4 

Marking  Boundaries.  — As  one  of  the  acts  of  location  it  is  likewise  necessary 


1.  Statutory  Recognition  of  Water  Rights  for 
Mining  Purposes.  —  Rjv.  Sial.  U.  S.,  §  2339. 

This  statute  has  been  construed  as  recog- 
nizing vesled  rights  and  impressing  the  public 
lands  with  an  easement  for  the  purposes  men- 
tioned, and  the  locator  lakes  it  subject  to  such 
easement.  Jennison  v.  Kirk,  98  U.  S.  453; 
Broder  v.  Natoma  Water,  etc.,  Co.,  101  U.  S. 
274;  Atchison  v.  Peterson,  20  Wall.  (U.  S.) 
507:  Basey  v.  Gallagher,  20  Wall  (U.  S.)  670; 
Forbes  v.  Gracey,  94  U.  S.  762;  Jacob  v. 
Lorenz,  93  Cal.  332;  Lorenz  v.  Waldron,  96 
Cal.  243;  Jacob  v.  Day,  111  Cal.  571;  Rock- 
well v.  Graham,  9  Colo.  36;  Hobart  v.  Ford,  6 
Nev.  77;  Barnes  v.  Sabron,  10  Nev.  217. 

The  locator  of  land  must  take  it  as  he  finds 
it.  Irwin  v.  Phillips,  5  Cal.  140,  63  Am.  Dec. 
113;  Logan  v.  Driscoll,  19  Cal.  623,  81  Am. 
Dec.  90;  Stone  v.  Bumpus,  46  Cal.  218.  See 
also  Esmond  v.  Chew,  15  Cal.  137;  Rockwell  v. 
Graham,  9  Colo  36. 

See  generally  the  titles  Irrigation,  vol.  17, 
p.  485;  Waters  and  Watercourses. 

2.  S;e  the  title  Waters  and  Watercourses. 

3.  Millsites— Location  Authorized. —  Rev.  Stat. 
U.  S.,  §  2337.  See  Rico  Townsite,  1  Land 
Dec.  556,  13  Land  Dec.  86,  517;  Morrison's 
Min.  Rights  (8th  ed.)i&7;  In  re  Alta  Millsite, 
8  Land  Dec.  105;  Reg.  Dept.  Oct.  31,  1881, 
§§  72-77,  Copp's  Min.  Lands  44:  Patterson 
Quartz  Mine,  4  Copp's  Land  Owner  3;  Com'r 
Drummond  to  Central  City  Office,  July  29, 
1872,  Copp's  Min.  Lands  88;  Mongrain  v. 
Northern  Pac.  R.  Co.,  18  Land  Dec.  105;  Hart- 
man  7'.  Smith,  7  Mont.  19;  Hamburg  Min.  Co. 
v.  Stephenson,  17  Netr.  449;  Valcalda  v.  Silver 
Peak  Mines,  56  U.  S.  App.  666. 

It  has  been  held  that  a  lode  proprietor  may 
select  more  than  one  iract  if  the  aggregate 
does  not  exceed  five  acres.  In  re  Haggin,  2 
Land  Dec.  755;  Lindley  on  Mines,  §  520,  but 
not  in  connection  with  another  millsite,  Hecla 
Consol.  Min.  Co.,  12  Land  Dec.  75. 


The  locator  of  a  millsite  must  take  it  in 
connection  with  a  mine  and  for  the  purpose  of 
aiding  in  the  working  of  his  mine  in  some 
way,  fot  the  establishing  of  reduction  works 
or  some  other  suitable  and  necessary  works  in 
connection  with  his  mine;  or,  if  he  has  no 
mine,  he  must  own  and  operate  a  mill  upon 
the  millsite.  And  he  is  entitled  to  possession, 
and  to  have  that  possession  protected,  just  to 
the  extent  that  he  has  actually  and  in  good 
faith  prosecuted  labor  in  that  direction,  and  no 
longer.  But  it  has  been  held  by  the  land  de- 
partment that  the  building  on  the  land  of  a 
pumping  plani  to  carry  water  to  the  mine  is  a 
sufficient  mining  use;  or  the  storirg  cf  water 
thereon  for  the  mine,  likewise  for  hcuses  for 
workmen  on  the  mill,  is  a  sufficient  mining 
use.  1  Land  Dec.  338;  13  Land  Dec.  175;  5 
Land  Dec.  192;  14  Land  Dec.  173. 

Land  not  improved  or  occupied  for  mining 
or  milling  purposes  may  not  be  apprcpiiaied 
as  a  millsite  for  the  purpose  of  seruiing  the 
water  thereon.  In  re  Cypress  Millsite,  6  I  and 
Dec.  706;  Mint  Lode,  etc.,  12  Land  Dtc.  624. 

And  it  has  been  held  that  reservoirs,  dams, 
and  plants  for  generating  power  do  not  fall 
within  the  designation  of  quartz  milis  and  re- 
duction woiks.  Le  Neve  Mill  Site,  9  Land 
Dec.  460;  In  re  Lennig,  5  Lar  d  Dec.  190;  Two 
Sisters  Lode,  etc..  7  Land  Dec.  557;  Lindley 
on  Mines,  §  524. 

4.  Mode  of  Locating  Millsites. —  Hariimn  v. 
Smith,  7  Mont.  19;  Hamburg  Min.  Co.  v. 
Stephenson,  17  Nev.  449;  Valcalda  v.  Silver 
Peak  Mines.  56  U.  S.  App.  666,  86  Fed.  Rep 
90,  affirming  79  Fed.  Rep.  S£6;  Com'r  Bur- 
dette  to  E.  T.  George,  Lander  County,  Nevada, 
Oct.  21,  1875,  Copp's  Min.  Lands  178;  Rico 
Townsite,  1  Land  Dec.  556;  Hargrove  v. 
Robertson,  15  Land.  Dec.  499.  See  also  In  'f 
Freeman.  7  Copp's  Land  Owner  4;  I"  H 
Long.  9  Copp's  Land  Ow  ner  1S8.  And  see  the 
statutes  of  the  several  mining  states. 
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that  the  boundaries  of  the  millsite  shall  be  marked  with  posts  or  monuments, 
and  the  quantity  of  ground  to  be  so  marked  and  taken  must  not  exceed  five 
acres.1 

V.  Who  May  Locate  Mineral  Lands  —  1.  Rule  in  United  States  —  a.  Ci  n- 

zens  and  Persons  Declaring  Intention  to  Become  Citizens  —  (i)  Stat- 
utory Provision. — The  persons  designated  by  the  statute  as  authorized  to 
locate  mineral  lands  are  "citizens  of  the  United  States  and  those  who  have 
declared  their  intention  to  become  such."  2 

(2)  Proof  of  Citizenship.  —  The  statute  provides  that  proof  of  citizenship 
may  consist,  in  the  case  of  an'  individual,  of  his  own  affidavit  thereof;  in  the 
case  of  an  association  of  persons  unincorporated,  of  the  affidavit  of  their  author- 
ized agent,  made  on  his  own  knowledge,  or  upon  information  and  belief;  and 
in  the  case  of  a  corporation  organized  under  the  laws  of  the  United  States,  or 
of  any  state  or  territory  thereof,  by  the  filing  of  a  certified  copy  of  its  charter 
or  certificate  of  incorporation.3  In  the  courts,  however,  it  is  well  settled  that 
while  the  affidavit  is  prima  facie  evidence  of  citizenship,  it  is  not  the  only 
valid  proof,  and  that  citizenship  may  be  proved  the  same  as  any  other  fact,4 
it  being  a  question  of  fact  for  the  jury.5 

Presumptions  as  to  Citizenship.  —  Following  the  general  doctrine  of  presump- 
tions, citizenship  will  be  presumed  in  all  cases  where  it  is  not  drawn  squarely 
in  question  in  one  of  the  modes  pointed  out.6 


1.  Marking  Boundaries.  —  See  Hartman  v. 
Smith,  7  Mont.  19;  Valcalda  v.  Silver  Peak 
Mines,  56  U.  S.  App.  666,  86  Fed.  Rep.  90. 
See  also  the  various  local  statutes. 

2.  Rev.  Stat.  U.  S.,  §  2319. 

Indian  Territory  Law.  —  Citizens  of  the  Choc- 
taw Nation  are  entitled  to  the  benefits  of  dis- 
covery of  a  mine  by  one  in  partnership  with 
them  or  in  their  employ,  under  Const.  Choc- 
taw Nation,  art.  7,  $  18.  McCurtain  v.  Grady, 
1  Indian  Ter.  107 

3.  Proof  of  Citizenship.  —  United  Stales.  — 
Rev.  Stat.  U.  S.,  §  2321;  O'Reilly  v.  Camp- 
bell, 116  U.  S.418;  North  Noonday  Min.  Co. 
v.  Orient  Min.  Co.,  6  Sawy.  (U  S.)  299,  1  Fed. 
Rep.  522,  11  Fed.  Rep.  125;  Hammer  v.  Gar- 
field Min.,  etc.,  Co.,  130  U.  S.  291;  Wood  v. 
Aspen  Min..  etc.,  Co.,  36  Fed.  Rep.  25;  Bay 
State  Silver  Min.  Co.  v.  Brown.  10  Sawy.  (U. 
S.)  243;  Circular  of  Instructions  Oct.  31,  1881, 

73— S 1 ;  Com'r  Williamson  to  Stockton,  Cal., 
Office,  Aug.  2,  1876,  Copp's  Min.  Lands  194; 
Silver  King  Min.  Co.,  20  Land  Dec.  116;  Rose 
Lode  Claim,  22  Land  Dec.  83;  In  re  Aha  Mill- 
site,  8  Land  Dec.  195;  City  Rock  v.  Pitts,  1 
Copp's  Land  Owner  146. 

Arizona. — Jantzen  v.  Arizona  Copper  Co., 
(Ariz.  1889)  20  Pac.  Rep.  93. 

California.  —  Thompson  v.  Spray,  72  Cal. 
528. 

See  generally  the  titles  Aliens,  vol.  2,  p.  77 
etseq.;  Citizenship,  vol.  6,  p.  16. 

In  Montana  it  has  been  held  that  the  oath 
attached  to  a  certified  copy  of  the  location 
notice  is  sufficieni  proof  of  citizenship.  Gar- 
field Min.,  etc..  Co.  v.  Hammer,  6  Mont.  53. 

4.  Affidavit  Not  Only  Proof.  —  Thompson  v. 
Spray,  72  Cal.  528;  Strickley  v.  Hill,  22  Utah 
257. 

Evidence  that  One  Whose  Citizenship  Is  in 
Question  Has  Voted  is  admissible  as  lending  to 
show  citizenship.  Southern  Pac.  R.  Co.  t. 
Brown,  q  Land  Dec.  173;  Jones  v.  Southern 
Pac.  R.  Co.,  19  Land  Dec.  270;  Com'r  Arm- 


strong to  Eureka,  Nev.,  Office,  Feb.  10,  1880, 
Copp's  Min.  Lands  267. 

Extreme  Cases.  —  Where  citizenship  is  claimed 
through  a  parent,  proof  of  the  parent's  citizen- 
ship must  be  made.  Com'r  Drummond  to 
Central  Cily,  Colo.,  Office,  Aug.  13,  1872, 
Copp's  Min.  Lands  88.  But  a  certified  copy 
of  the  location  notice  declaring  that  the  loca- 
tors are  citizens  has  been  held  not  to  be  proof 
of  citizenship,  since  that  is  not  a  part  of  the 
location  certificate.  Flick  r.  Gold  Hill,  etc., 
Min.  Co.,  8  Mont.  298. 

In  applications  for  patent,  proof  of  citizen- 
ship is  not  required  of  original  locators  or  in- 
termediate owners,  but  of  the  applicant  or 
adverse  claimant  only.  Cash  Lode,  1  Copp's 
Land  Owner  98. 

Where  application  for  a  patent  is  made  by  a 
trustee,  the  citizenship  of  the  beneficiary  must 
be  shown.  Cite.  July  6,  1883,  2  Land  Dec.  725 ; 
In  re  Capricorn  Placer,  10  Land  Dec.  641; 
Clark's  Dig.,  p.  196. 

It  has  been  held  that  an  applicant  for  a 
patent  as  trustee  for  creditors  is  not  relieved 
of  the  requirement  of  showing  citizenship  of 
the  beneficial ies  by  reason  of  the  large  number 
of  creditors.  Com'r  to  Charles  W.  O'Neil, 
Dec.  7,  1891;  Clark's  Dig.,  p.  177.  This  may 
be  doubted,  however,  in  view  of  the  fact  that 
the  trustee  owns  the  legal  title,  and  his  citi- 
zenship should  be  considered  the  material 
point;  and  for  the  further  reason  that  creditors 
take  the  proceeds  of  the  property,  not  iis 
corpus. 

5.  Citizenship  Question  of  Fact.  —  Golden 
Fleece  Gold,  etc.,  Min.  Co.  v.  Cable  Consol. 
Gold,  etc.,  Min.  Co.,  12  Nev.  312. 

6,  Presumptions  as  to  Citizenship.  —  Doe  v. 
Waterloo  Min.  Co.,  44  U.  S.  App.  204,  70  Fed. 
Rep.  455;  Jantzen  v.  Arizona  Copper  Co., 
(Ariz.  1889)  20  Pac.  Rep.  93;  In  re  Wandering 
Boy,  2  Copp's  Land  Owner  2;  Garfield  Min., 
etc.,  Co.  v.  Hammer,  6  Mont.  53;  Golden 
Fleece  Gold,  etc.,  Min.  Co.  v.  Cable  Consol. 
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(3)  Effect  of  Alienage.  —  Some  of  the  earlier  cases  interpreting  the  statute 
follow  the  lines  of  strict  construction,  and  declare  that  a  location  made  by  an 
alien  is  void.1  But  the  later  and  more  numerous  decisions  hold  that  an  alien 
may  hold  until  office  found;3  and  therefore  where  a  location  has  been  made 
by  an  alien  who  afterwards  declares  his  intention  to  become  a  citizen,  and 
there  are  no  intervening  rights,  or  where  the  land  has  passed  to  a  citizen  or  to 
one  who  has  declared  his  intention  to  become  such  citizen,  the  declaration  of 
intention  by  the  alien  in  the  one  case,  and  the  holding  of  the  title  by  a  com- 
petent person  in  the  other  case,  have  the  effect  to  operate  by  relation  to  the 
date  of  location  and  render  the  claim  valid.3 

b.  Corporations.  —  Since  there  is  no  limitation  upon  the  number  of  per- 
sons that  may  locate  a  mining  claim,  and  since  corporations  are  but  aggrega- 
tions of  persons,  it  follows  that  a  mining  claim  may  be  located  by  a  corporation. 
It  must  be  treated,  however,  as  a  single  entity,  and  can  locate  only  one  claim. 
And  to  entitle  a  corporation  to  locate  a  mining  claim,  it  must  be  chartered 


Gold,  etc.,  Mia.  Co.,  12  Nev.  312;  Coxe  v. 
Gulick,  ro  N.'  J.  L.  328;  People  v.  Pease,  27 
N.  Y.  45,  84  Am.  Dec.  242.  See  also  the  tilles 
Citizenship,  vol.  6,  p.  16;  Presumptions. 

1.  Cases  Holding  Location  by  Alien  Absolutely 
Void. — Chapman  v.  Toy  Long,  4  Savvy.  (U. 
S.)  28;  North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  1  Fed.  Rep.  522:  Lee  Doon  v.  Tesh, 
68  Cal.  43;  Bohanon  v.  Howe,  2  Idaho  417; 
Territory  v.  Lea,  2  Mont.  124;  Tibbitts  v.  Ah 
Tong,  4  Mont.  536;  Waif  v.  Manuel,  9  Mont. 
279;  Golden  Fleece  Gold,  etc.,  Min.  Co.  v. 
Cable  Consol.  Gold,  etc.,  Min.  Co.,  12  Nev. 
312. 

Cases  Holding  that  Citizenship  Must  Be  Pleaded 
and  Proved. —  Altoona  Oiitcksilver  Min.  Co  v. 
Integral  Quicksilver  Min.  Co.,  114  Cal.  100; 
Rosenthal  v.  Ives,  2  Idaho  244;  Bohanon  v. 
Howe,  2  Idaho  417;  Ducie  v.  Ford,  8  Mont. 
233.  See  also  O'Reilly  v.  Campbell,  116  U.  S. 
418;  Jackson  v.  Dines,  13  Colo.  90. 

In  Anihony  v.  Jillson,  83  Cal.  296,  it  was 
held  that  a  location  made  by  an  alien  was 
ineffectual,  though  on  the  following  day  he 
made  his  declaration  of  intention  to  become 
a  citizen.  In  Tibbitts  v.  Ah  Tong,  4  Mont. 
536,  it  was  held  that  a  conveyance  by  a  citizen 
locator  to  am  alien  before  a  patent  "'as  issued 
had  the  same  effect  as  if  the  location  had  been 
made  by  the  alien,  and  that  no  right  could  be 
based  thereon. 

2.  Rule  that  Alien  May  Hold  until  Office  Found 
—  United  States.  —  Manuel  v.  Wulff,  t52  U.  S. 
505;  Billings  v.  Aspen  Min.,  etc.,  Co.,  10  U.  S. 
App.  1,  on  rehearing  10  U.  S.  App.  322;  Lone 
Jack  Min.  Co.  v.  Megginson,  82  Fed.  Rep.  89, 
48  U.  S.  App.  452;  Phillips  v.  Moore,  100  U. 
S.  212. 

Arizona.  —  Jantzen  v.  Arizona  Copper  Co., 
(Ariz.  1889)  20  Pac.  Rep.  93. 

California.  —  Racouillat  v.  Sansevain,  32 
Cal.  376;  Ferguson  v.  Neville,  61  Cal.  356; 
People  v.  Folsom,  5  Cal.  373;  Ramtres  v. 
Kent,  2  Cal.  558;  De  Merle  v.  Mathews,  26 
Cal.  477. 

Colorado.  — Justice  Min.  Co.  v.  Lee.  21  Colo. 
260. 

New  York.  —  Bradstreet  v.  Oneida  County, 
13  Wend.  (N.  Y.)  546. 

South  Dakota.  —  Gorman  Min.  Co.  ?>.  Alex- 
ander, 2  S,  Dak.  557. 

Utah.  —  Wilson  v.  Triumph  Consol.  Min. 


Co.,  19  Utah  66;  Strickley  v.  Hill.  (Ulah  1900) 
62  Pac.  Rep.  893. 

In  What  Proceedings  Question  of  Citizenship 
May  Be  Raised.  —  The  question  of  citizenship 
may  be  raised  by  individuals  in  adverse  suiis 
only.  It  is  a  material  question  there  and  in 
the  land  office  on  an  application  for  a  pateni. 
Such  cases  and  proceedings  partake  of  the 
nature  of  an  inquest  of  office 

United  States.  —  Lone  Jack  Min.  Co.  v.  Meg- 
ginson, 48  U.  S.  App.  452,  82  Fed.  Rep.  89; 
Billings  v.  Aspen  Min.,  etc.,  Co.,  10  U.  S. 
App.  1,  322,  51  Fed.  Rep.  338,  52  Fed.  Rep.  250; 
O'Reilly  v.  Campbell,  116  U.  S.  418. 

Arizona.  — Schultz  v.  Ailyer,  (Atiz.  1897)48 
Pac.  Rep.  960. 

California.  —  Lee  Doon  v.  Tesh,  6S  Cal.  43; 
Moritz  v.  Lavelle,  77  Cal.  10  n  Am.  St.  Rep. 
229;  Thompson  v.  Spray,  72  Cal.  528;  Altoona 
Quicksilver  Min.  Co.  v.  Integral  Quicksilver 
Min.  Co.,  114  Cal.  100. 

Colorado.  —  McFeters  v.  Pierson,  15  Colo. 
201,  22  Am  St.  Rep.  388;  Keeler  v.  Trueman, 
15  Colo.  143;  Jackson  v.  Dines,  13  Colo.  90; 
Thomas  v.  Chisholm,  13  Colo.  105. 

Idaho.  —  Rosenthal  v.  Ives,  2  Idaho  244; 
Bohanon  v.  Howe,  2  Idaho  417. 

Montana.  —  Ducie  v.  Ford,  S  Mont.  233. 
Utah.  —  Wilson  v.  Triumph  Consol.  Min. 
Co.,  19  Utah  66;  Strickley  v.  Hill,  (Utah  1900) 
62  Pac.  Rep  893. 

3.  Conveyance  by  Alien  Locator  to  Citizen,  etc. 
—  Lone  Jack  Min.  Co.  v.  Megginson,  48  U.  S. 
App.  452,  82  Fed.  Rep.  89;  Croesus  Min., 
etc.,  Co.  -).  Colorado  Land,  etc.,  Co.,  19  Fed. 
Rep..  78;  In  re  Cash  Lode,  1  Copp's  Land 
Owner  97;  Kempton  Mine,  I  Copp's  Land 
O  vvner  178;  In  re  William  S.  Wood,  3  Copp  s 
Land  Owner  69;  Justice  Min.  Co.  v.  Lee,  21 
Colo.  260  52  Am.  St.  Rep.  216,  reversing  2 
Colo.  App.  112. 

Conveyance  by  Citizen  Locator  to  Alien.  —  In 
Manuel  v.  Wulff,  152  U.  S.  505,  reversing  9 
Mont.  279,  it  was  held  that  a  deed  of  a  mining 
claim  by  a  qualified  locator  to  an  alien  trans- 
ferred the  claim  subject  to  the  question  as  to 
citizenship  by  the  government  onlv,  and  that  if 
the  alien  grantee  became  a  citizen  before  judg- 
ment, his  liability  to  hold  the  title  was  re- 
moved. 

And  in  Strickley  v.  Hill,  22  Ulah  257,  it  was 
held  that  an  alien  to  whom  was  conveyed  a 
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under  someone  of  the  states  or  territories  of  the  United  States,  which  is  held 
to  be  proof  of  citizenship.1 

c.  Infants. — There  is  nothing  in  the  statute  forbidding  locations  by 
infants,  and  such  locations  have  been  upheld  by  the  courts. 58 

d.  Agents.  —  It  is  well  settled  both  by  the  courts  and  by  the  departments 
that  location  and  application  for  patent  may  be  made  by  agents  duly 
authorized.3 

2.  Rule  in  Canada.  —  In  most  of  the  provinces  of  British  North  America 
no  discrimination  is  made  as  to  who  may  acquire  mineral  lands;  in  others 
there  is  a  statutory  requirement  that  the  applicant  or  locator  shall  be  a  "  free 
miner."  This  latter,  however,  is  only  a  requirement  that  a  certificate  be 
acquired.4 

3.  Rule  in  Mexico.  —  In  Mexico  any  person  or  corporation  may  acquire  a 
mineral  concession.5 

VI.  Essentials  of  Valid  Location  —  1.  General  Statement.  —  The  essentials 
of  a  valid  location  are  discovery,  posting  and  recording  the  notice,  and  mark- 
ing the  location  on  the  ground,  so  that  its  boundaries  may  be  readily  traced.6 


claim  located  by  a  citizen  might  hold  the  title 
and  convey  it  before  office  found. 

1.  Location  by  Corporations.  —  McKinley  v. 
Wheeler,  130  U.  S.  630;  Dahl  v.  Montana  Cop- 
per Co.,  132  U.  S.  264;  Doe  1:  Waterloo  Min. 
Co.,  44  U.  S.  App.  204;  North  Noonday  Min. 
Co.  v.  Orient  Mm.  Co.,  6  Savvy.  (U.  S.)  299,  1 
Fed.  Rep.  522;  Thomas  v.  Chisholm,  13  Colo. 
105.  See  also  Stem-Winder  Min.  Co.  v. 
Emma,  etc.,  Consol.  Min.  Co.,  2  Idaho  421; 
and  the  title  Corporations,  vol.  7,  p.  719. 

The  statute  recognizes  the  right  of  corpora- 
tions to  make  locations  by  the  provisions  for 
the  proof  of  citizenship  in  the  case  of  an  ap- 
plication by  "  a  corporation  organized  under 
the  laws  of  the  United  Stales  or  of  any  state 
or  territoty  thereof."    Rev.  Stat.  U.  S.,  §  2321. 

2.  Location  by  Infants.  —  Thompson  v.  Spray, 
72  Cal.  528. 

3.  Location  by  Agents  —  United  States.  — 
Book  v.  Justice  Min.  Co.,  58  Fed.  Rep.  106; 
Doe  v.  Waterloo  Min.  Co.,  70  Fed.  Rep.  455, 
44  U.  S.  App,  204;  Ledoux  v.  Forester,  94  Fed. 
Rep.  600. 

Arizona.  —  Rush  v.  French,  1  Ariz.  99. 

California. — Thompson  v.  Spray,  72  Cal. 
528;  Gore  v.  McBrayer,  18  Cal.  582;  Morton 
v.  Solambo  Copper  Min.  Co.,  26  Cal.  527; 
Moore  r.  Hamerstag,  109  Cal.  122;  Moritz  v. 
Lavelle,  77  Cal.  10,  11  Am.  St.  Rep.  229. 

Colorado.  —  Murley  v.  Ennis,  2  Colo.  300. 

Idaho.  —  Dunlap  v.  Pattison,  (Idaho  1895)  42 
Pac.  Rep.  504;  Schultz  v.  Keeler,  2  Idaho  532, 
305;  Kramer  v.  Settle,  1  Idaho  485. 

Montana.  —  Hirbour  v.  Reeding,  3  Mont.  15. 

Nevada. — Van  Valkenburg  v.  Huff,  1  Nev. 
142;  Welland  v.  Huber,  8  Nev.  203. 

4.  Who  May  Locate  Mining  Claims  in  Canada. 

—  See  the  statutes  of  the  several  provinces 
relating  10  the  subject.  See  also  Orders  in 
Council  approved  July  29,  1897,  and  Jan.  18, 
1898,  applicable  to  Manitoba,  the  Northwest 
Territories,  and  the  provincial  district  of 
Yukon,  requiring  a  prospector  to  procure  a 
free  miner's  license. 

5.  Ley  Mineria  U.  S.  Mexico,  1890,  §  1,  art. 
i-5- 

6.  Essentials  of  Valid  Location  —  United  States. 

—  Haws  v.  Victoria  Copper  Min.  Co.,  160  U. 
S.  303;  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  Rep. 


455,  44  U.  S.  App.  204;  Cheesman  v.  Shreeve, 
40  Fed.  Rep.  787;  Erhardt  v.  Boaro,  113  U.  S. 
527;  Meydenbaur  v.  Stevens,  78  Fed.  Rep.  787; 
Shoshone  Min.  Co.  v.  Rutter,  (C.  C.  A.)  87 
Fed.  Rep.  801;  Smith  v.  Newell,  86  Fed.  Rep. 
56;  Perigo  v.  Erwin,  85  Fed.  Rep.  904;  Del 
Monte  Min.,  etc.,  Co.  v.  Last  Chance  Min., 
etc.,  Co.,  171  U.  S.  55;  Book  v.  Justice  Min. 
Co.,  58  Fed.  Rep.  106;  Justice  Min.  Co.  v. 
Barclay.  82  Fed.  Rep.  554;  Zollers,  etc., 
Consol.  Min.  Co.  v.  Evans,  2  McCrary  (U.  S.) 
39,  5  Fed.  Rep.  172;  Van  Zandt  v.  Argentine 
Min.  Co.,  2  McCrary  (U.  S.)  159;  Jupiter  Min. 
Co.  v.  Bodie  Consol.  Min.  Co.,  11  Fed.  Rep. 
675;  North  Noonday  Min.  Co.  v.  Orient  Min. 
Co.,  6  Sawy.  (U.  S.)  299;  Iron-Silver  Min.  Co. 
v.  Cheesman,  116  U.  S.  538;  Little  Pittsburgh 
Consol.  Min.  Co.  :\  Amie  Min.  Co.,  17  Fed. 
Rep.  57;  Crown  Point  Min.  Co.  «.  Buck,  (C. 
C.  A.)  97  Fed.  Rep.  463;  Belk  v.  Meagher,  104 
U.  S.  279;  King  v.  Amy,  etc.,  Min.  Co.,  152 
U.  S.  222;  Crossman  v.  Pendery,  8  Fed.  Rep. 
693;  Gwillim  v.  Donnellan,  115  U.  S.  45; 
Migeon  v.  Montana  Cent.  R.  Co.,  (C.  C.  A.)  77 
Fed.  Rep.  249;  Montana  Cent.  R.  Co.  v. 
Migeon,  68  Fed.  Rep.  811 ;  Davis  v.  Weibbold, 
139  U.  S.  507;  Colorado  Coal,  etc.,  Co.  v.  U. 
S.,  123  U.  S.  307;  Larkin  v.  Upton,  144  U.  S. 
19;  Gird  v.  California  Oil  Co.,  60  Fed.  Rep. 
531;  Dower  v.  Richards,  151  U.  S.  658;  Croe- 
sus Min.,  etc.,  Co.  v.  Colorado  Land,  etc  ,  Co., 
19  Fed.  Rep.  78;  Fuller  v.  Harris,  29  Fed. 
Rep.  814;  Preston  v.  Hunter,  (C.  C.  A.)  67 
Fed.  Rep.  996;  In  re  Laney,  9  Land  Dec.  83; 
Tain  v.  Story,  21  Land  Dec.  440;  Castle 
v.  Womble,  19  Land  Dec.  455;  Brannagan  v. 
Dulaney,  2  Land  Dec.  744;  Com'r  to  Los 
Angeles  Office,  March  1  and  July  29,  1890; 
Ferrell  v.  Hoge,  18  Land  Dec.  81;  Com'r  to 
John  E.  Elbert,  Aug.  19,  1889,  16  Copp's  Land 
Owner  119;  Com'r  to  John  P.  Jones,  4  Copp's 
Land  Owner  18;  Wright  v.  Tabor,  2  Land  Dec. 
738;  7>z  re  Mitchell,  2  Land  Dec.  752;  Etling 
v.  Potter,  17  Land  Dec.  424;  Northern  Pac.  R. 
Co.  v.  Marshall,  17  Land  Dec.  545. 

Arizona.  —  Field  v.  Grey,  I  Ariz.  404;  Rush 
v.  French,  1  Ariz.  99;  Jantzen  v.  Arizona  Cop 
per  Co  ,  (Ariz.  1S89)  20  Pac.  Rep.  93;  Kinney 
v.  Fleming,  (Ariz.  1899)  56  Pac.  Rep.  723. 
California.  — 1  Gregory  v.  Pershbaker,  73  Cal. 
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2.  Location  and  Mining  Claim  Defined.  —  In  mining,  the  word  "  location  " 
sometimes  means  the  lode  or  placer  ground  actually  located.  This  is  called 
the  "  miner's  location."  Sometimes  it  is  used  to  mean  the  act  of  appropriat- 
ing, taking  up,  or  claiming  the  lode  or  placer  claim.  These  acts  are  styled 
"  acts  of  location."  In  the  abstract,  the  terms  "  mining  claim  "  and  "  loca- 
tion "  are  synonymous.  But  in  the  concrete  the  term  "  mining  claim  "  may 
indicate  one  or  more  locations,  and  where  several  locations  are  grouped  and 
operated  as  one  claim  the  aggregation  is  still  called  a  "  mining  claim."  1 


log;  Aitoona  Quicksilver  Min.  Co.  v.  Integral 
Quicksilver  Min.  Co.,  114  Cal.  100;  Willeford 
v.  Bell,  (Cal.  1897)  49  Pac.  Rep.  6;  Newbill  v. 
Thurston,  65  Cal.  419;  Phatis  v.  Muldoon,  75 
Cal.  284;  Holland  v.  Mt.  Auburn  Gold  Quartz 
Min.  Co.,  53  Cal.  149;  Hess  v.  Winder,  30  Cal. 
349;  Johnson  v.  Parks,  10  Cal.  446;  Carter  v. 
Bacigalupi,  83  Cal.  187;  Myers  v.  Spooner,  55 
Cal.  257;  Souter  v.  Maguire,  78  Cal.  543; 
Garthe  v.  Hart,  73  Cal.  54.1;  Stinchfield  v. 
Gillis,  96  Cal.  33;  Anthony  v.  Jillson,  83  Cal. 
296;  Richards  v.  Wolfling,  98  Cal.  195;  Mc- 
Gregor v.  Donelly,  67  Cal.  149;  Taylor  v. 
Middleton,  67  Cal.  656. 

Colorado. — Taylor  v.  Parenteau,  23  Colo. 
368;  McLaughlin  v.  Thompson,  2  Colo.  App. 
135;  Bryan  v.  McCaig,  10  Colo.  309;  Strepey 
v.  Stark,  7  Colo.  614;  Michael  v.  Mills,  22 
Colo.  439;  Armstrong  v.  Lower,  6  Colo.  393; 
McGinnis  v.  Egbert,  8  Colo.  41;  Moyle  v. 
Bullene,  7  Colo.  App.  308;  Pollard  v.  Shively, 
5  Colo.  309;  Quimby  v.  Boyd,  8  Colo.  194; 
Murley  v.  Ennis,  2  Colo.  300;  Patterson  v. 
Hitchcock,  3  Colo.  533;  Gilpin  County  Min. 
Co.  v.  Drake,  8  Colo.  5qo;  Gray  v.  Truby,  6 
Colo.  278;  Electro-Magnetic  Min.,  etc.,  Co.  v. 
Van  Auken,  9  Colo.  204;  VVeese  v.  Barker,  7 
Colo.  178;  Craig  v.  Thompson,  10  Colo.  517; 
Pelican,  etc.,  Min.  Co.  v.  Snodgrass,  9  Colo. 
339;  Fleming  v.  Daly,  12  Colo.  App.  439;  Shep- 
ard  v.  Murphy,  26  Colo.  350;  Duncan  v.  Fulton, 
(Colo.  App.  1900)  61  Pac.  Rep  244. 

Dakota.  —  Golden  Terra  Min.  Co.  v.  Smith, 
2  Dak.  374,  377- 

Idaho  —  Burke  v.  McDonald,  2  Idaho  646; 
Brown  v.  Levan,  (Idaho  1896)  46  Pac.  Rep. 
661;  Clearwater-Short  Line  R.  Co.  v.  San 
Garde.  (Idaho  1900)  61  Pac.  Rep.  137. 

Montana.  —  Hauswirth  v.  Butcher,  4  Mont. 
299;  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont. 
309;  Uptons.  Larkin,  7  Mont.  449,  5  Mont.  600; 
Foote  v.  National  Min.  Co.,  2  Mont.  402; 
Basin  Min.,  etc.,  Co.  v.  White,  22  Mont. 
147;  O'Donnell  v.  Glenn,  8  Mont.  248;  Mc- 
Donald v.  Montana  Wood  Co.,  14  Mont.  88,  43 
Am.  St.  Rep.  616;  Davidson  v.  Bordeaux,  15 
Mont.  245;  Territory  v.  Mackey,  8  Mont. 
168;  McShane  v.  Kenkle,  iS  Mont.  208,  56. 
Am.  St.  Rep.  579;  Ormund  v.  Granite  Mountain 
Min.  Co.,  11  Mont.  303;  McKinstry  v.  Clark, 
4  Mont.  370;  Conner  v.  McPhee,  1  Mont.  73; 
Russell  v.  Chumasero,  4  Mont.  309;  Garfield 
Min.,  etc.,  Co.  v.  Hammer,  6  Mont.  53;  Gamer 
v.  Glenn,  8  Mont.  371;  Boyd  v.  Desrozier,  20 
Mont.  444. 

Nevada.  —  Gleeson  v.  Martin  White  Min. 
Co  ,  13  Nev.  442;  Southern  Cross  Gold,  etc., 
Min.  Co.  v.  Europa  Min.  Co.,  15  Nev.  383, 
Weill  v.  Lucerne  Min.  Co.,  11  Nev.  200;  Golden 
Fleece  Gold,  etc.,  Min.  Co.  v.  Cable  Consol. 
Gold,  etc.,  Min.  Co.,  12  Nev.  312;  Poujade  v. 


Ryan,  21  Nev.  449;  Overman  Silver  Min.  Co. 
v.  Corcoran,  15  Nev.  147;  Patchen  v.  Keeley. 
ig  Nev.  404;  Nesbitt  v.  Delamar's  Nevada 
Gold  Min.  Co.,  24  Nev.  273. 

New  Mexico.  —  Eberle  v.  Carmichael,  8  N. 
Mex.  169,  affirmed  on  rehearing  8  N.  Mex.  696; 
Seidler  v.  Lafave,  4  N.  Mex.  369;  Seilder  v. 
Maxfield,  4  N.  Mex.  374,  overruling  Baxter 
Mountain  Gold  Min.  Co.  v.  Patterson,  3  N. 
Mex.  179;  Zeckendorf  v.  Hutchison,  1  N.  Mex. 
476;  Lockhart  v.  Wills,  9  N.  Mex.  344. 

Oregon.  —  Allen  v.  Dunlap,  24  Oregon  229; 
Patterson  v.  Tarbell,  26  Oregon  29;  Risch  v. 
Wiseman.  36  Oregon  484. 

South  Dakota.  —  Marshall  v.  Harney  Peak 
Tin  Min.,  etc.,  Co.,  1  S.  Dak.  350. 

Utah.  —  Eilers  v.  Boatman,  3  Utah  159; 
Harrington  v.  Chambers,  3  Utah  94;  Warnock 
v.  DeWitt,  11  Utah  324;  Victoria  Copper  Min. 
Co.  v.  Haws,  7  Utah  515;  Hayes  v.  Lavag- 
nino,  17  Utah  185;  Wilson  v.  Triumph  Consol. 
Min.  Co.,  ig  Utah  66;  Argentine  Min.  Co.  v. 
Benedict,  18  Utah  183;  Watson  v.  Mayberry. 
15  Utah  265;  Farmington  Gold  Min.  Co.  v. 
Rhymney  Gold,  etc.,  Co.,  20  Utah  363;  Wells 
v.  Davis,  (Utah  1900)  62  Pac.  Rep.  3. 

1.  Definition  of  Location  and  Mining  Claim  — 
United  States.  —  Jackson  v.  Roby,  log  U.  S. 
440;  Chambers  v.  Harrington,  111  U.  S.  350; 
St.  Louis  Smelting,  etc.,  R.  Co.  v.  Kemp,  J04 
U.  S.  636;  U.  S.  v.  Iron  Silver  Min.  Co.,  128 
U.  S.  673  (placer  claim);  Iron  Silver  Min.  Co. 
v.  Campbell,  135  U.  S.  2S6;  Mt.  Diablo  Mill, 
etc.,  Co.  v.  Callison,  5  Sawy.  (U.  S.)  43g,  17 
Fed.  Cas.  No.  9,886;  Com'r  Drummond  to  Sac- 
ramento Office,  June  20,  1872,  Copp's  Min. 
Lands  S7;  Com'r  Drummond  to  Irwin,  Sept. 
21,  1872,  Copp's  Min.  Lands  go;  In  /vMackie, 
5  Land  Dec.  199. 

California.  —  Bewick  v.  Muir,  83  Cal.  368; 
McKeon  v.  Bisbee,  9  Cal.  137,  70  Am.  Dec. 
642;  Malone  v.  Big  Flat  Gravel  Min.  Co.,  76 
Cal.  583;  Tredinnick  v.  Red  Cloud  Consol. 
Min.  Co.,  72  Cal.  78.  The  last  two  cases  were 
miners'  lien  cases,  and  it  was  held  that  where 
a  mining  claim  was  made  up  of  several  loca- 
tions the  lien  attached  to  the  entire  claim. 

Colorado.  —  McFeters  v.  Pierson,  15  Colo. 
201,  22  Am.  St.  Rep.  388;  Poire  v.  Wells,  6 
Colo.  406. 

Nevada. —  Gleeson  v.  Martin  White  Min. 
Co.,  13  Nev.  442.  See  also  Mallett  v.  Uncle 
Sam  Gold,  etc.,  Min.  Co.,  I  Nev.  194,  90  Am. 

Dec.  484. 

Canadian  Definitions  —  Ontario.  —  "  '  Mine  ' 
shall  include  every  shaft  in  the  course  of  being 
sunk,  and  every  adit,  level,  and  inclined 
plane  in  the  course  of  being  driven  for  com- 
mencing or  opening  any  mine,  or  for  searching 
for  or  proving  minerals,  and  all  the  shafts, 
levels,  planes,  works,  machinery,  tramways, 
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3.  Discovery  of  Lode  or  Vein  —  a.  Definition  OF  DISCOVERY — NECESSITY 
AND  Elements.  —  The  statute  makes  the  discovery  an  important  step  in  the 
appropriation  of  mineral  lands,  and  provides  that  no  location  shall  be  made 
until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim  located.1 
Within  the  meaning  of  the  statute,  the  word  "  discovery  "  may  be  defined  to 
be  the  actual  finding  of  mineral-bearing  rock  in  place,  or,  speaking  more 
accurately  and  according  to  the  experience  of  miners,  the  discovery  of  min- 
eral-bearing ore  within  the  crevices  of  the  rock  or  defined  boundaries,  or  such 
indications  of  the  presence  of  ore  within  rock  in  place,  as  heretofore  defined,2 
as  would  justify  an  experienced  miner  in  spending  his  time  and  money  with 
the  reasonable  expectation  of  finding  ore  in  paying  quantities.3  Thus,  inde- 
pendent of  the  requirements  of  local  state  statutes,  which  will  be  noticed 
further  on,  the  courts,  in  defining  the  essentials  of  a  valid  location,  have  laid 
down  a  similar  rule  in  many  cases,  and  have  substantially  held  that  the  value 
of  the  rock  found  is  not  a  determinate  element,  but  that  the  finding  of  rock 


and  sidings,  both  below  ground  and  above 
ground,  in  and  adjacent  to  a  mine,  and  any 
such  shaft,  level,  and  inclined  plane  belonging 
to  any  mine  to  which  this  ac.i  applies,  together 
with  all  rocks,  soils,  or  strata  containing  any 
ore  or  minerals,  and  all  roast  yards,  smelting 
furnaces,  and  other  places  where  the  work  of 
mining  may  be  carried  on."  Rev.  Stat.  Ont. 
(1897),  c.  36,  amended  by  61  Vict.,  c.  II,  and  62 
Vict.,  c.  10,  §  2  (1). 

Substantially  the  same  definition  is  given  in 
the  statutes  of  the  other  provinces. 

British  Columbia.  —  Placer  Mining  Act  1891, 
amended  1898,  1899,  c.  136,  §  2. 

Manitoba.  —  Mines  Act  1897.  §  2.  subdiv.  I. 

New  Brunswick.  —  General  Mining  Act  1891, 
§2(1). 

North-west  Territories.  —  Reg.  Quartz  Mining 
Claims  on  Dominion  Lands  in  Manitoba  and 
the  North  west  Territories,  approved  March  21, 
1898,  §  2. 

Nova  Scotia.  —  Rev.  Stat.  Nova  Scotia  (5th 
series)  c.  8,  §  2. 

Quebec.  —  Mining  Law  1892,  §  I,  subdiv.  2 
(1421). 

1.  Discovery —  United  States.  —  Rev.  Stat.  U. 
S.,  §  2320;  King  v.  Amy,  etc.,  Min.  Co.,  152  U. 
S.  222;  Erhardti'.  Boaro,  113  U.  S.  537;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy. 
(U.  S.)  299,  1  Fed.  Rep.  522;  Van  Zandt  v. 
Argentine  Min.  Co  ,  2  McCrary  (U.  S.)  159; 
O'Reilly  v.  Campbell,  116  U.  S.  418;  Jackson 
v.  Roby,  109  U.  S.  440. 

California.  —  Page    v.    Summers,  70  Cal. 
121. 

Colorado.  —  Armstrong  v.  Lower,  6  Colo.  393; 
Michael  v.  Mills,  22  Colo.  439. 

Dakota.  —  Golden  Terra  Min.  Co.  v.  Smith, 
2  Dak.  374. 

Idaho.  —  Burke  v.  McDonald,  2  Idaho  646. 

Montana.  —  Hauswirth  v.  Butcher,  4  Mont. 
299;  Upton  v.  Larkiri,  7  Mont.  449;  5  Mont. 
600;  McShane  v.  Kenkle,  18  Mont.  208,  56  Am. 
St.  Rep.  579;  Foote  v.  National  Min.  Co.,  2 
Monl.  402;  Davidson  v.  Bordeaux,  15  Mont. 
245;  Walsh  v.  Mueller,  16  Mont.  180. 

Utah.  —  Muldoon  v.  Brown,  21  Utah  121. 

Oil  Lands  —  In  a  recent  case  it  has  been  held 
that  the  location  of  oil  lands  as  placers  is  not 
sufficient;  there  must  be  an  actual  discovery. 
Olive  Land,  etc.,  Co.  u.  Olmstead,  103  Fed. 
Rep.  568. 

2.  See  supra,  this   title,  Several  Kinds  of 

30  C.  of  L,~45  70| 


Claims  and  Extent  Thereof,  subdiv,  2.  a.  Defi- 
nitions. 

3.  Mr.  Copp  defines  "  discovery  "  as  "  the 
finding  of  mineral  deposit  in  place  upon  a 
mining  claim."  Copp's  Min.  Lands  559.  It 
may  be  said  to  be  the  disclosing  or  uncovering 
of  a  mineral-bearing  vein  of  rock  in  place  of 
such  a  nature  as  to  entitle  it  to  be  located  and 
claimed  under  the  provisions  of  the  statute. 
Book  v.  Justice  Min.  Co.,  58  Fed.  Rep.  106; 
Van  Zandt  v.  Argentine  Min.  Co.,  2  McCrary 
(U.  S.)  159;  Jupiter  Min.  Co.  v.  Bodie  Consol. 
Min.  Co.,  7  Sawy.  (U.  S.)  96,  11  Fed.  Rep. 
666;  Duggan  v.  Davey,  4  Dak,  110;  Wenner 
v.  McNulty,  7  Mont.  30;  Upton  v.  Larkin,  7 
Mont.  449;  Overman  Silver  Min..  Co.  v.  Cor- 
coran, 15  Nev.  147. 

A  Leading  Definition  is  that  by  Hawley,  J., 
as  follows:  "  When  the  locator  finds  rock  in 
place  containing  mineral,  he  has  made  a  dis- 
covery within  the  meaning  of  the  statute, 
whether  the  rock  or  earth  is  rich  or  poor, 
whether  it  assays  high  or  low.  It  is  the  find- 
ing of  the  mineral  in  the  rock  in  place,  as  dis- 
tinguished from  float  rock,  that  constitutes  the 
discovery  and  warrants  the  prospector  in  mak- 
ing a  location  of  a  mining  claim."  Book  v. 
Justice  Min.  Co.,  58  Fed.  Rep.  120.  See  also 
Chamberlain  v.  Raymond,  3  Utah  117;  Castle 
v.  Womble,  19  Land  Dec.  455.  This  definition 
substantially  agrees  with  those  given  in 
Golden  Terra  Min.  Co.  v.  Smith,  2  Dak.  374, 
and  Jupiter  Min.  Co.  v,  Bodie  Consol.  Min. 
Co.,  7  Sawy.  (U.  S.)  96,  11  Fed.  Rep.  666. 

Another  Definition  is  the  following  by  the 
Supreme  Court  of  Utah .  "  I  ha  ve  long  thought, 
and  still  think,  that  under  the  requirements 
above  quoted  [Rev.  Slat.  U.  S.,  §  2320],  a  valid 
location  of  a  mining  claim  may  be  made  when- 
ever the  prospector  has  discovered  such  indi- 
cations of  mineral  that  he  is  willing  to  spend 
his  time  and  money  in  following,  in  the  expec- 
tation of  finding  ore."  Harrington  v.  Cham- 
bers, 3  Utah  115.  And  the  Supreme  Court  of 
Oregon  holds  to  the  same  effect.  Muldrick  v. 
Brown,  37  Oregon  185.  See  also  North  Noon- 
day Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  (U. 
S.)  299,  1  Fed.  Rep.  522;  Iron  Silver  Min.  Co. 
71.  Cheesnian,  116  U.  S.  538;  Deffeback  v. 
Hawke,  115  U.  S.  392;  Colorado  Coal,  etc., 
Co.  v.  U.  S.,  123  U.  S.  307;  Erhardt  v.  Boaro, 
113  U.  S.  536;  Davis  r.  Weibbold,  139  U.  S. 
507. 
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in  place  constitutes  a  valid  location,  whether  such  rock  assays  high  or  low. 
But"  it  must  be  in  place  as  distinguished  from  "float  rock,"  and  must  be 
what  the  miners  of  the  vicinity  recognize  as  ' '  ledge  matter,"  that  is,  the  matrix 
of  the  ledge,  which  the  experienced  miner  will  follow  as  the  vein.  It  is  essen- 
tial, too,  that  such  discovery  be  made  upon  the  unappropriated  public  domain ; 
and  it  will  be  held  to  be  sufficient  when  such  indications  are  exposed  as  the 
miner  will  recognize  as  a  vein  in  place.1 

b.  Some  Special  Rules  and  Principles  Relating  to  Discovery  — 
(i)  In  General.  — -  Not  every  hole  in  the  ground  can  be  characterized  as  a  dis- 
covery, nor  will  the  outcropping  of  vein  matter  constitute  a  valid  discovery, 
unless  sufficiently  exposed,  by  work  or  otherwise,  to  disclose  that  the  mineral 
is  in  place.  No  standard  of  value,  however,  will  be  required.  The  discovery 
gives  the  right  of  possession,  when  valid,  and  is  essential  to  the  preservation 
of  the  claim.'2 

(2)  Effect  of  Loss  of  Discovery.  — And  the  loss  of  discovery,  if  patented 
by  another,  or  mistakenly  placed  on  patented  ground,  results  in  the  loss  of 
the  claim.3 

(3)  Discovery  of  Mineral  Elsewliere  in  Claim.  —  But  a  discovery  of  mineral 
may  be  made  elsewhere  in  the  claim,  and  if  adopted  and  taken  as  the  discovery 


1.  What  Constitutes  a  Valid  Discovery  —  United 
States.  —  Migeon  v.  Montana  Cent.  R.  Co  ,  44 
U.  S.  App.  724,  77  Fed.  Rep.  249;  Book  v.  J  ustice 
Min.  Co.,  58  Fed.  Rep.  106;  Shoshone  Min. 
Co.  v.  Rutter,  (C.  C.  A.)  87  Fed.  Rep  801; 
Larkin  v.  Upton,  144  U.  S.  19;  Nevada  Sierra 
Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  Rep.  673; 
Tam  v.  Story,  21  Land  Dec.  440;  Castle  v. 
Womble,  19  Land  Dec.  455;  Etling  v.  Potter, 
17  Land  Dec.  424;  Wight  v.  Tabor,  2  Land  Dec. 
738. 

California,  — Conway  v.  Hart,  129  Cal.  480. 
Colorado.  —  Wolfley  v.  Lebanon  Min.  Co.,  4 
Colo.  112. 

Idaho.  —  Barke  v.  McDonald,  2  Idaho  646, 
2  Idaho  1022. 

Montana.  —  U.  S.  v.  King,  9  Mont.  75; 
Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont  309; 
Upton  v.  Larkin,  7  Mont.  449;  Walsh  v.  Muel- 
ler, 16  Mont.  180;  Davidson  v.  Bordeaux,  15 
Mont.  245;  McShane  v.  Kenkle,  18  Mont.  208, 
56  Am.  St.  Rep.  579;  Ormunrl  v.  Granite 
Mountain  Min.  Co.,  11  Mont.  303. 

Nevada. — Southern  Cross  Gold,  etc.,  Min. 
Co.  v.  Europa  Min.  Co.,  15  Nev.  383. 

Oregon.  —  Muljrickz/.  Brown,  (Oregon  1900) 
61  Pac.  Rep.  428. 

Utah.  —  H arrington  v.  Chambers,  3  Utah  94; 
Hayes      Lavagnino,  17  Utah  185. 

2.  Some  Special  Rules  and  Principles  Relating  to 
Discovery. —  U.  S.  v.  Iron  Silver  Min,  Co.,  128 
U.  S,  673;  Iron  Silver  Min.  Co.  v.  Mike,  etc., 
Gold,  etc.,  Min.  Co.,  143  U.  S.  394;  Little  Pitts- 
burgh Consol.  Min.  Co.  v.  Amie  Min.  Co.,  17 
Fed.  Rep.  57;  Golden  Terra  Min.  Co.  v.  Smith, 
2  Dak.  374;  Brownfield  v.  Bier,  15  Mont  403. 

But  the  Discovery  Shaft  Must  Be  upon  the  Public 
Domain,  and  if  it  is  upon  patented  ground  the 
location  is  void.  Belke  ->.  Meagher,  104  U.  S. 
279;  Gwillim  v.  Donnellan,  115  U.  S.  45;  Little 
Pittsburgh  Consol.  Min.  Co.  v.  Amie  Min  Co., 
17  Fed.  Rep.  57;  Crown  Point  Min.  Co.  v. 
Buck.  (C.  C.  A.)  97  Fed.  Rep.  463;  Golden 
Terra  Min.  Co.  v.  Mahler,  4  Mor.  Min.  Rep. 
390;  Armstrong  v.  Lower,  6  Colo.  393;  Upton 
v.  Larkin,  5  Mont.  600. 


A  Mere  PostiDg  of  a  Notice  on  a  Ridge  of  Rocks 

cropping  out  o(  the  earth,  or  on  other  ground, 
that  the  poster  has  located  thereon  a  mining 
claim,  without  any  discovery  on  his  part  of 
the  existence  of  metal  there  or  in  its  immedi- 
ate vicinity,  will  be  treated  as  a  mere  specula- 
tive proceeding  and  will  not  initiate  any  rights. 
Erhardt  v.  Boaro,  113  U.  S.  527;  Iron  Silver 
Min.  Co.  v.  Mike,  etc.,  Gold,  etc.,  Min.  Co., 
143  U.  S.  39;;  Ormund  v.  Granite  Mountain 
Min.  Co.,  11  Mont.  303;  Eilers  v.  Boatman,  3 
Utah  159. 

3.  Loss  of  Discovery  Forfeits  Claim.  —  Gwillim 

v.  Donnellan,  115  U.  S.  45;  In  re  Kennedy,  10 
Copp's  Land  Owner  150;  Lone  Dane  Lode,  10 
Land  Dec.  53;  Antediluvian  Lode,  etc.,  8  Land 
Dec.  602;  In  re  Independence  Lode,  9  Land 
Dec.  571;  In  re  Laney,  9  Land  Dec.  83;  Miller 
v.  Girard,  3  Colo.  App.  278;  Armstrong  v. 
Lower,  6  Colo.  393;  Girard  v.  Carson,  22  Colo. 
345;  Watson  v.  Mayberry,  15  Utah  265;  Lind- 
ley  on  Mines,  §  338. 

Exceptions.  —  But  the  location  is  not  vitiated 
where  the  discovery  shaft  is  on  ground  which 
has  been  judicially  determined  to  belong  to 
the  applicant,  Mitchell  v.  Brovo,  27  Land  Dec. 
40;  nor  where  a  junior  locator  is  permitted  to 
patent  the  ground  containing  the  discovery 
shaft  with  the  understanding  that  he  will  im- 
mediately reconvey  to  the  prior  locator,  Duxie 
Lode,  27  Land  Dec.  8S. 

How  Question  Raised.  —  The  question  must  be 
settled  in  court  in  an  adverse  proceeding,  and 
when  not  so  raised  will  not  be  considered  on 
protest  against  the  patent.  Mutual  ML,  etc., 
Co.  v.  Currency  Co.,  27  Land  Dec.  191. 

Reason  of  Rule.  —  The  Court  of  Appeals  of 
Colorado  states  the  matter  as  follows:  "  They 
had  lost  their  discovery  shaft,  which  was  an 
essential  evidence  of  their  title,  without  which 
their  claim  could  not  be  a  valid  one."  Miller 
v.  Girard,  3  Colo.  App.  278. 

But  it  has  been  held  that  a  discovery  shaft 
partly  on  one  claim  and  partly  on  another  was 
sufficient.    Craig  v.  Thompson,  10  Colo.  517; 
Upton  v.  Larkin,  7  Mont.  449. 
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will  rescue  the  location  from  the  failure  of  title  otherwise  resulting  from  loss 
of  discovery.1 

(4)  Importance  of  Discovery.  —  The  importance  of  discovery  is  thus 
demonstrated.  It  is  the  source  of  the  miner's  title  to  the  claim  or  location, 
and  upon  its  validity  rests  the  rule,  "  first  in  time,  stronger  in  right,"  which 
gives  to  him  m, iking  the  first  discovery,  upon  compliance  with  the  law,  the 
superior  right  to  the  lode.2 

c  Spanish  and  Mexican  Rule.  —  Discovery  was  essential  to  the  right 
of  registering  a  mine  under  the  Mexican  law;  but  the  discoverer  .was  amply 
rewarded  for  his  trouble,  and  superior  rights  were  given  to  him  whether  the 
discovery  was  made  in  public  or  in  private  lands.3 

d.  Canadian  Rule.  —  The  Canadian  statutes  or  regulations,  like  those 
within  the  United  States  and  the  sovereign  states  and  territories,  do  not  define 
what  constitutes  a  discovery.  In  certain  respects  the  Canadian  law  is  like  the 
Mexican;  it  recognizes  the  credit  due  to  the  discoverer  and  rewards  him 
accordingly,  by  allowing  to  him  an  extra  quantity  of  ground,  as  under  the  rule 
in  California  before  the  statute,  and  as  provided  in  the  United  States  statute 
of  1866. 4 

e.  State  Statutory  Provisions  as  to  Discovery  and  Discovery 
WORK.  —  Nearly  all  the  state  statutes  supplementary  to  the  Act  of  Congress 
regulate  the  manner  of  making  discovery  and  provide  for  certain  work,  to  be 
done  within  a  given  time,  ranging  generally  from  sixty  to  ninety  days.  Some 
of  these  statutes  require  work  of  a  certain  value,  while  others  require  shafts 
or  openings  merely  of  a  certain  depth.  Others  require,  in  addition  to  this, 
that  a  well-defined  crevice,  showing  mineral  or  mineral-bearing  rock  in  place, 


1.  Discovery  of  Mineral  Elsewhere  in  Claim. — 

Perigo  v.  Erivin,  85  Fed.  Rep.  904,  affirmed 
Erwin  v.  Perego,  (C.  C.  A.)  93  Fed.  Rep.  608; 
Little  Pittsburgh  Consol.  Min.  Co.  v.  Amie 
Min.  Co.,  17  Fed.  Rep.  57;  Cayuga  Lode,  5 
Land  Dec.  703;  In  re  Hagland,  1  Land  Dec. 
591;  O'Donnell  z>.  Glenn,  8  Mont.  248;  Silver 
City  Gold,  etc.,  Min.  Co.  v.  Lowry,  19  Utah 
334- 

A  discovery,  allhough  not  in  the  discovery 
shaft,  is  sufficient  as  a  basis  for  a  location. 
O'Donnell  v.  Glenn,  8  Mont.  248. 

Discovery  After  Location.  —  While  the  general 
rule  is  that  a  location  must  rest  upon  a  valid 
discovery,  yet  a  location  made  otherwise  good, 
with  a  discovery  after  location  and  before  the 
intervenlion  of  an  adverse  claim  or  creation 
of  adverse  rights,  will  validate  the  location 
from  the  date  of  discovery.  Jupiter  Min.  Co. 
v.  Bodie  Consol.  Min.  Co.,  11  Fed.  Rep.  666; 
Zollars,  etc.,  Consol.  Min.  Co.  v.  Evans,  2  Mc- 
Crary  (U.  S.)  39;  Brannagan  H.  Dulaney,  2 
Land  Dec.  744;  In  re  Mitchell,  2  Land  Dec. 
752;  Reins  v.  Raunheim,  28  Land  Dec.  526; 
Strepey  v.  Stark,  7  Colo.  614;  McGinnis  v. 
Egbert,  8  Colo.  41;  Golden  Terra  Min  Co.  v. 
Smith,  2  Dak.  374;  Patchen  v.  Keeley,  19  Nev. 
404. 

A  purchaser  from  a  discoverer  before  the 
location  of  a  claim  is  completed  must  himself 
complete  the  location  within  the  required  time. 
Zeckendorf  v.  Hutchison,  1  N.  Mex.  476. 

Discovery  in  Choctaw  Nation.  —  Under  Const. 
Choctaw  Nation,  art.  7,  §  18,  providing  that 
any  citizen  who  finds  any  mine  shall  have  the 
exclusive  right  to  work  it  "  within  one  mile  in 
any  direciion  from  his  works  or  improve- 
ments," if  he  does  not  thereby  interfere  with 
the  rights  of  a  former  settler,  the  right  of  dis- 


covery of  mines  in  ihe  Choctaw  Nation  is  not 
confined  to  the  particular  vein  discovered,  but 
extends  for  one  mils  in  all  directions  from  the 
point  of  discovery,  if  there  is  no  interference 
with  iherightsof  a  former  settler.  McCurtain 
v.  Grady,  1  Indian  Ter.  107. 

2.  See  authorities  cited  in  previous  notes  of 
this  section. 

First  in  Time,  Stronger  in  Right.  —  Doe  v. 
Waterloo  Min.  Co.,  70  Fed.  Rep.  455,  44  U.  S. 
App.  204;  Lansdale  v.  Daniels,  100  U.  S.  113; 
Phillpotts  v.  Blasdel,  8  Nev.  61. 

But  the  above  maxim  cannot  be  applied  in 
protection  of  a  person  who  settles  upon  lands 
reserved  from  settlemeni  by  the  policy  of  the 
law,  as  against  one  entering  for  a  purpose  en- 
couraged wherever  minerals  may  be  found. 
McClintock  v.  Bryden,  5  Cal.  97,  63  Am. 
Dec.  87. 

3.  See  Gamboa's  Com.,  c.  6,  §  1 ;  Rockwell's 
Span,  and  Mex.  Law  182,  183;  U.  S.  v.  Caslil- 
lero,  2  Black.  (U.  S.)I7;  Mex.  Min.  Ord.  1783, 
art.  7. 

4.  Canadian  Statutes  —  British  Columbia. — 
Placer  Mining  Act  1891,  c.  6. 

Manitoba  and  Northwest  Territories.  —  Regu- 
lations formulated  by  order  in  council  March 
28,  1898. 

New  Brunswick.  — General  M  ining  Act  April 
if,  1891,  §  32. 

Nova  Scotia.  —  Acts  1892,  c.  I,  §  35. 

Ontario.  —  60  Vict.,  c.  8,  §  3;  62  Vict.,  c.  10, 
§  6;  Rev.  Stat.  Ont.  (1897),  c.  36,  §  32. 

Quebec.  —  Mining  Law  1892,  55  &  56  Vict.,  c. 
20,  S  9.  art.  1447,  par.  7,  assented  to  June  24, 
1892. 

Yukon  Provisional  District.  —  Reg.  govern- 
ing placer  mining  in  the  provisional  district  of 
Yukon,  approved  Jan.  18,  1898,  §  18. 
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be  disclosed  in  the  shaft.1  The  Montana  statute  formerly  required  that  one 
wall  of  the  vein  should  be  disclosed  in  the  shaft,  but  that  is  no  longer 
necessary.2 

/.  Effect  of  Discovery  on  Time  to  Complete  Location.  —  It  is  well 
settled  that  discovery  gives  not  only  right  of  possession  of  the  place  of  dis- 
covery, but  the  right  to  locate  an  entire  claim  on  the  vein.3  All  of  the  state 
statutes  logically  guarantee  possession  during  the  time  required  to  complete  the 
location  by  sinking  the  discovery  shaft  (which  time  is  limited  i,  recording  the 
claim,  and  marking  it  on  the  ground.4  Independently  of  statute  a  reasonable 
time  will  be  allowed  to  the  discoverer  in  which  to  complete  his  location  by 
correctly  marking  the  boundaries  and  recording  the  notice  when  required ; 
and  what  is  a  reasonable  time  must  depend  upon  all  the  circumstances.5 

g.  PLACERS.  —  Doubt  has  been  expressed  by  some  courts  as  to  the  neces- 
sity of  an  actual  discovery  of  mineral  upon  placer  ground — generally  gold 
placer  ground  —  but  by  analogy  as  well  as  sound  reason  the  better  policy 
seems  now  well  settled  that  appropriate  discover}'  must  be  made  upon  placer 
locations  and  all  other  valuable  deposits  located  as  placers,  the  same  as  upon 
lode  claims.0    Nearly  all  the  state  statutes  make  provisions  for  discovery  work 


1.  Discovery  Shaft — United  States.  —  Faxon 
v.  Barnard,  2  McCrary  (U.  S.)  44,  4  Fed.  Rep. 
702;  Erhardt  v.  Boaro,  3  McCrary  (U.  S.)  19,  8 
Fed.  Rep.  692,  113  U.  S.  527;  Wight  v.  Tator, 
2  Land  Dec.  738;  Conlin  v.  Kelly,  12  Land 
Dec.  i;  Little  Gunnell  Gold  Min.  Co.  v.  Kim- 
ber,  1  Morr.  Min.  Rep.  536,  15  Fed.  Cas.  No, 
8,402. 

Colorado.  —  Gray  v.  Truby,  6  Colo.  278; 
Armstrong  v.  Lower,  6  Colo.  393;  Quimby  v. 
Boyd,  8  Colo.  194;  Strepey  v.  Stark,  7  Colo. 
614;  Electro-Magnetic  Min.,  etc.,  Co.  v.  Van 
Auken,  9  Colo.  204;  Bryan  v.  McCaig,  10  Colo. 
309;  McGinnis  v.  Egbert,  8  Colo.  41;  Moyle 
v.  Rullene,  7  Colo.  App.  308;  Fleming?'.  Daly, 
12  Colo.  App.  439. 

Montana.  —  Flick  v.  Gold  Hill,  etc.,  Min. 
Co.,  8  Mont.  298;  O'Donnell  v.  Glenn,  8  Mont. 
248;  Ormund  v.  Granite  Mountain  Min.  Co., 
11  Mont.  303;  Walsh  v.  Mueller,  16  Mont.  180; 
Sanders  v.  Noble.  22  Mont.  110. 

Nevada.  —  Sisson  v.  Sommers,  24  Nev.  379. 

After  a  Lapse  of  Several  Years,  it  may  be  pre- 
sumed in  favor  of  one  holding  by  purchase 
that  a  discovery  was  properly  made  and  that 
notice  was  properly  posted.  Harris  v.  Equator 
Min.,  etc.,  C  >.,  3  McCrary  (U.  S.)  14,  8  Fed. 
Rep.  863;  McGinnis  -•.  Egbert,  8  Colo.  41. 

The  Place  and  Time  of  Discovery  and  general 
direction  of  the  lode  must  be  shown.  Silver 
Jennie  Lode,  7  Land  Dec.  6. 

One  Whose  Title  Is  Declared  Bad  under  One  Loca- 
tion may  relocate  the  claim,  and  base  his  title 
on  such  relocation.  Meyendorf  v.  Frohner,  3 
Mont.  282. 

Prior  to  Discovery  of  Minerals,  prospectors 
have  equal  rights.  Hibschle  v.  Gildersleeve, 
S  Copp's  Land  Owner  65. 

Two  Locations  on  One  Discovery. — According 
to  the  Montana  court,  two  locations  may  be 
made  on  one  discovery.  McKinstry  i>.  Clark, 
4  Mont.  370.  And  see  Poplar  Creek  Consol. 
Quartz  Mine,  16  Land  Dec.  1. 

Well-defined  Crevice.  —  Cheesman  v.  Shreeve, 
40  Fed.  Rep.  787;  Van  Zandt  v.  Argentine 
Min.  Co.,  S  Fed.  Rep.  725;  Bryan  v.  McCaig, 
10  Colo.  309.  See  also  Upton  v.  Larkin,  5 
Mont.  600. 

If  the  Outcrop  of  the  Vein  or  Mineral-bearing 
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Rock  Is  Found  on  the  Surface,  the  law  allows  to 

the  discoverer  sixty  days  from  the  date  of  his 
discovery  to  show  the  vein  or  body  of  mineral- 
bearing  rock  to  be  in  place  at  a  depth  of  ten 
feet  or  more  from  the  surface.  It  is  incum- 
bent on  the  locators  of  a  mining  claim  to  sink 
such  discovery  shaft  within  sixty  days  and  to 
comply  with  the  other  provisions  of  the  statute; 
and  failing  in  that  their  rights  cease.  Erhardt 
v.  Boaro,  3  McCrary  (U.  S.)  19,  113  U.  S.  527. 

2.  See  Shreve  v.  Copper  Bell  Min.  Co.,  11 
Mont.  309. 

3.  See  Erhardt  v.  Boaro,  113  U.  S.  527;  Beik 
v.  Meagher,  104  U.  S.  279. 

4.  See  the  preceding  subdivision  of  this  sec- 
tion, and  see  Sanders  v.  Noble,  22  Mont.  110. 

5.  Erhardt  v.  Boaro,  113  U.  527;  Doe 
v.  Waterloo  Min.  Co.,  55  Fed.  Rep.  11,  70 
Fed.  Rep.  455,  44  U.  S.  App.  204;  Murley 
v.  Ennis,  2  Colo.  300;  Patterson  v.  Hitchcock, 
3  Colo.  533;  Omar  v.  Soper,  11  Colo.  380,  7 
Am.  St.  Rep.  246;  Burke  v.  McDonald,  2  Idaho 
646;  Golden  Fleece  Gold,  etc.,  Min.  Co.  v. 
Cable  Consol.  Gold,  etc.,  Min.  Co.,  12  Nev. 
312;  Gleeson  <■.  Martin  White  Min.  Co.,  13 
Nev.  442;  Marshall  v.  Harney  Peak  Tin  Min., 
etc.,  Co.,  1  S.  Dak.  350.  See  also  Oreamuno 
v.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  I  Nev.  215: 
Ophir  Sili-er  Min.  Co  v.  Carpenter,  4  Nev.  534, 
97  Am.  Dec.  550;  Staininger  v.  Andrews,  4 
Nev.  59.  But  see  Newbill  v.  Thurston,  65  Cal. 
419. 

In  Oregon  it  has  been  held  that  the  discov- 
erer, in  the  absence  of  local  custom  or  statute, 
must  immediately  locate  his  claim  by  dis- 
tinctly marking  it  upon  the  ground  so  that  its 
boundaries  can  be  readily  ascertained.  Pat- 
terson ?•.  Tarbell,  26  Oregon  29.  The  court 
gave  as  a  reason  for  this  decision  the  necessity 
that  a  rule  should  be  settled. 

Tortious  Acts  of  Third  Party  Excusing  Perform- 
ance.—  See  Miller  v.  Taylor,  6  Colo.  41.  See 
also  Belk  v.  Meagher,  104  U.  S.  279. 

6.  Placers  —  Discovery  —  United  States. — Jack- 
son v.  Roby,  109  U.S.  440;  Davis-'.  Weibbold, 
139  U.  S.  507;  Union  Oil  Co.,  25  Land  Dec. 
351:  Dughi  v.  Harkins,  2  Land  Dec.  721; 
Lincoln  Placer,  7  Land  Dec.  Si;  Rhodes  v. 
Treas,  gj  Land  Dec.  502;  Southern  Pac.  R. 
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upon  placerlocations  similar  to  those  requiring  discovery  work  on  lode  claims.1 
4.  Posting  Notice  —  a.  GENERAL  STATEMENT  —  Notice  and  Record  Identical. — 
Noticj  is  almost  everywhere  considered  essential.  The  miners'  notice  and  the 
record  under  miners'  rules  are  almost  invariably  the  same.  The  general  prac- 
tice is  to  record  a  copy  of  the  notice  which  is  posted.2  While  the  complete 
discussion  of  this  question  is  left  for  another  part  of  this  title,3  the  general 
doctrine  may  be  stated  that  the  observations  relative  to  notice,  whether  it  be 
the  notice  required  by  the  miners'  rules  or  the  temporary  notice  required  by 
state  statutes,  if  the  same  should  be  recorded,  or  whether  it  be  the  permanent 
location  certificate  provided  for  by  state  statutes,  apply  with  equal  force  to 
the  record,  which  is  the  means  of  preserving  the  notice.* 

Some  Notice  Indispensable  from  Beginning.  —  It  is  obvious,  when  the  acts  making 
up  a  valid  location  are  accurately  understood  and  considered,  that  there 
must  be  some  notice  or  sign  given  from  the  beginning,  a>  it  is  frequently  by 
this  means  alone  that  the  prospector  is  made  acquainted  with  the  claims  of  the 
previous  locator.5 


Co.  v.  Griffin,  20  Land  Dec.  4S5;  Ferrell  v. 
Hoge,  18  Land  Dec.  81,  19  Land  Dec.  568; 
Sweeney  v.  N.  P.  R.  R.  Co.,  20  Land  Dec.  294; 
Ferguson  v.  Hanson,  21  Land  Dec.  336;  Reins 
v.  Murray,  22  Land  Dec.  409;  Louise  Min.  Co.,  • 
22  Land  Dec.  663;  In  re  Union  Oil  Co.,  23 
Land  Dec.  222,  on  review  25  Land  Dec.  351. 

California.  —  Gregory  v.  Pershbaker,  73 
Cal  109. 

Montana.  —  Moxon  v.  Wilkinson,  2  Mont. 
421;  McDonald  v.  Montana  Wood  Co.,  14  Mont. 
88,  43  Am.  St.  Rep.  616. 

Separate  Discovery  on  Each  Twenty  Acres.  — 
The  former  rulings  of  the  land  department 
were  to  the  effect  that  a  discovery  of  mineral 
must  be  made  upon  each  twenty  acres  of  a 
placer  entry.  This  doctrine  has  been  ex- 
pressly overruled  in  the  later  decisions,  and  it 
is  now  held  that  but  one  discovery  of  mineral 
is  required  to  support  a  placer  location, 
whether  it  be  of  twenty  acres  by  an  indi- 
viduil,  or  of  one  hundred  and  sixty  acres  or 
less  by  an  association  of  persons.  Union  Oil 
Co.  (on  review),  25  Land  Dec.  358,  approved  in 
Reins  v.  Raunheim,  28  Land  Dec.  526.  And 
this  has  been  the  ruling  of  the  state  courts 
wherever  they  have  been  called  upon  to  decide 
this  question.  McDonald  v.  Montana  Wood 
Co  ,  14  Mont.  88,  43  Am.  St.  Rep.  616;  Gregory 
v.  Pershbaker,  73  Cal.  109. 

ADistinction  is  made  where  it  is  subsequently 
shown  thai  an  area  of  such  claim,  amounting 
to  a  legal  subdivision,  does  not  contain  or  is 
not  valuable  for  mineral,  in  which  case  such 
legal  subdivision  will  be  excluded  from  entry 
as  placer.    Ferrell  v.  Hoge,  27  Land  Dec.  129. 

School  Indemnity  Selection.  —  See  Quigley  v. 
California,  24  Land  Dec.  507. 

1.  See  the  statutes  of  the  various  mining 
state*. 

2.  Posting  Notice — United  States.  —  Chees- 
man  v.  Shreeve,  40  Fed.  Rep.  787;  Doe  v. 
Waterloo  Min.  Co.,  44  U.  S.  App.  204,  70  Fed. 
Rep.  455;  Erhardi  v.  Boaro,  113  U.  S.  527. 

Arizona. — Jantzen  v.  Arizona  Copper  Co., 
(Ariz.  1889)  20  Pac.  Rep.  93. 

California.  —  Gore  v.  McBrayer,  18  Cal.  582; 
McCiarrity  v.  Byington,  12  Cal.  426;  Thompson 
v.  Lee.  8  Cal.  275;  Sonter  v.  Maguire,  78  Cal. 
543;  Thompson  v.  Spray,  72  Cal.  528;  Brown 
v.  '49  &  '56  Quartz  Min.  Co.,  15  Cal.  152,  76 


Am.  Dec.  468;  Carter  v.  Bacigalupi,  83  Cal. 
187. 

Idaho.  —  Burke  v.  McDonald,  2  Idaho  646; 
Brown  v.  Levan,  (Idaho  1896)  46  Pac.  Rep. 
661. 

Montana.  —  Sanders  v.  Noble,  22  Mont.  no. 
Nevada.  —  Poujade  v.  Ryan,  21  Nev.  449; 
Brady  v    Husby,  21   Nev.  453;   Gleeson  v. 
Martin   White   Min.    Co.,  13  Nev.  446;  Van 
Valkenburg  v.  Huff,  1  Nev.  142. 

Utah  — Warnock  v.  DeWitt,  11  Utah  324; 
Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  174;  Mc 
Cormick  v.  Varnes,  2  Utah  355;  Darger  v. 
Le  Sieur,  8  Utah  160;  Hansen  v.  Fletcher,  10 
Utah  266;  Eilers  v.  Bcatman,  3  Utah  150. 

3.  See  infra,  this  section,  Recording  A otice, 
Location  Certificate,  or  Claim. 

4.  Faxon  v.  Barnard,  4  Fed.  Rep.  702;  Perigo 
v.  Erwin,  85  Fed.  Rep.  904;  Smith  v.  Newell, 
86  Fed.  Rep.  56;  Kelly  v.  Taylor,  23  Cal.  n; 
Carter  v.  Bacigalupi,  83  Cal.  187;  Sullivan  v. 
Hense,  2  Colo.  424;  Brown  v.  Levan,  (Idaho 
1S96)  46  Pac.  Rep.  661;  Chase  v.  Savage  Silver 
Min.  Co.,  2  Nev.  9;  W7eill  v.  Lucerne  Min. 
Co.,  11  Nev.  200;  Southern  Cross  Gold,  etc., 
Min.  Co.  v.  Europa  Min.  Co.,  15  Nev.  383. 
And  see  the  cases  in  the  next  preceding  note 
but  one.  Posting  A'otice. 

But  merely  posting  a  notice  does  not  amount 
to  location.  Gelcich  v.  Moriarty,  53  Cal.  217; 
Newtill  v.  Thurston,  65  Cal.  419.  Nor  does 
the  affixing  of  a  location  stake  perfect  a  loca- 
tion; the  marking  of  boundaries  is  essential. 
Holland  v.  Mt.  Auburn  Gold  Quartz  Min.  Co.. 
53  Cal.  149;  Newbill  v.  Thurston,  65  Cal.  419; 
Gonu  v.  Russell,  3  Mont.  358;  Gleeson  v. 
Martin  White  Min.  Co.,  13  Nev.  442. 

5.  See  Gird  v.  California  Oil  Co.,  60  Fed. 
Rep.  531;  Myers  v.  Spooner,  55  Cal.  257; 
Gore  v.  McBrayer,  18  Cal.  583;  Thompson  v. 
Lee,  8  Cal.  275;  Donahue  v.  Meister,  88  Cal. 
121,  22  Am.  St.  Rep.  283;  Zeckendorf  v.  Hutchi- 
son, 1  N.  Mex.  476;  Allen  v.  Dunlap,  24 
Oregon  229. 

Contents  of  Notice  —  Immaterial  Mistake.  —  A 
mistake  in  the  notice  posted  under  mining  reg- 
ulations, as  to  the  course,  in  alleging  it  to  be 
northerly  instead  of  northeastei  ly,  does  not 
invalidate  the  location.  Book  v.  Justice  Min. 
Co.,  58  Fed.  Rep.  106.  See  also  Meydenbauer 
v.  Stevens,  7S  Fed.  Rep.  7S7. 
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b.  Old  Spanish  Rule.  —  Notice  of  a  discovery  under  the  Spanish  law  was 
given  by  registration,1  and  of  denouncement  by  a  libel  before  the  mining 
justice  and  by  proclamation  in  the  churches  for  a  fixed  period  of  time.2 

c.  Notice  Required  by  Miners'  Rules— in  General.  — In  the  mining 
districts,  before  the  adoption  of  the  federal  statute,  there  were  requirements 
providing  for  posting  a  notice  on  the  claim  and  recording  a  copy  of  it  with 
the  mining  recorder.  It  was  generally  required  that  these  notices  should  so 
define  and  describe  the  claim  as  materially  to  assist  in  determining  its 
whereabouts.3 

Liberally  Construed.  —  But  these  notices  should  be  liberally  construed  with 
the  view  to  protect  the  miner  in  the  enjoyment  of  his  rights.4 

Question  of  Fact.  —  While  the  decisions  have  not  pursued  an  entirely  harmoni- 
ous course  in  construing  the  effect  and  sufficiency  of  the  miners'  notice  of 
location,  and  while  some  courts  have  held  that  it  is  a  question  of  law  for  the 
court,5  the  sounder  reason  and  the  better  considered  cases  hold  that  the  suffi- 
ciency of  the  location  notice  is  a  question  of  fact  for  the  jury.6  and  that  it 


1.  Old  Spanish  Rule.  —  Gamboa's  Com.,  c.  5, 
§2;  Rock  well's  Span,  and  Mex.  Law  173.  See 
also  Gamboa's  Com.,  c.  5,  §  6;  Rockwell's 
Span,  and  Mex.  Law  174. 

2.  Gamboa's  Com.,  c.  18,  §§  1-4;  Rockwell's 
Span,  and  Mex.  Law  323. 

3.  Notice  Required  by  Miners'  Rules.  —  Gird  v. 
California  Oil  Co.,  60  Fed.  Rep.  531 ;  Rush  v. 
French,  1  Ariz.  99;  Donahue  v.  Meister,  SS 
Cal.  I2r,  22  Am.  St.  Rep.  283;  Gore  v.  Mc- 
Brayer,  18  Cal.  583;  Phillpous  v.  Blasdel,  8 
Nev.  61;  Gleeson  v.  Martin  White  Min.  Co., 
13  Nev.  450;  Baxter  Mountain  Gold  Min.  Co. 
v.  Patterson,  3  N.  Mex.  179  {dissenting  opinion 
of  Axtell,  C.  J.);  Seidler  v.  Lafave,  4  N.  Mex. 
369;  Seidler  v.  Maxfield,  4  N.  Mex.  374;  Har- 
rington t\  Chambers,  3  Utah  94;  Yale  on 
Mining  Claims  78;  Lindley  on  Mines,  ^  350 

Notice  of  Location  Need  Not  Refer  to  Natural 
Object  or  Permanent  Monument.  —  Poujade  v. 
Ryan.  21  Nev.  449;  Brady  v.  Husby,  21  Nev. 
453;  Southern  Cross  Gold,  etc.,  Min.  Co.  v. 
Europa  Min.  Co.,  15  Nev.  383;  Golden  Fleece 
Gold,  etc.,  Min.  Co.  v.  Cable  Consol.  Gold, 
etc.,  Min.  Co.,  12  Nev.  3E2. 

Reference  to  a  Known  Mining  Claim  is  a  suffi- 
cient compliance  with  the  law  requiring  refer- 
ences to  some  natural  object  or  permanent 
monument.  Book  v.  Justice  Min.  Co.,  58  Fed. 
Rep.  106;  Haws  v.  Victoria  Copper  Min.  Co., 
160  U.  S.  303;  Kinney  v.  Fleming,  (Ariz.  1899) 
56  Pac.  Rep.  723;  Gleeson  v.  Martin  White 
Min.  Co.,  13  Nev.  442. 

4.  Liberally  Construed.  —  Book  v.  Jusiice  Min. 
Co.,  58  Fed.  Rep.  106;  Doe  v.  Waterloo  Min. 
Co.,  (C.  C.  A  )  70  Fed.  Rep.  455:  Prince  of 
Wales  Lode,  2  Copp's  Land  Owner  2;  Wiltsee 
v.  King  of  Arizona  Min..  etc.,  Co.,  (Ariz.  1900) 
60  Pac.  Rep.  896;  Johnson  v.  Parks,  10  Cal. 
447;  Carter  v.  Bacigalupi.  83  Cal.  187;  Culla- 
co'.t  v.  Cash  Gold,  etc.,  Min.  Co.,  8  Colo.  179; 
Duncan  v.  Fulton,  (Colo.  App.  1900)  6r  Pac. 
Rep.  244;  Brown  v.  Levan,  (Idaho  1896)  46 
Pac.  Rep.  661;  Russell  v.  Chumasero.  4  Mont. 
309;  Riste  v.  Morton,  20  Monl.  139;  Bramlett 
v.  Tlick,  23  Mont.  95;  Weill  v.  Lucerne  Min. 
Co.,  11  Nev.  200;  Wilson  v.  Triumph  Consol. 
Min.  Co.,  19  Utah  66,  75  Am.  St.  Rep.  718. 

Instances  of  Descriptions  Held  Sufficient.  — 
Faxon  v.  Barnard,  2  McCrary  (U.  S.)  45,  4  Fed. 
Rep.  702;  Hammer  v.  Garfield  Min.,  etc.,  Co., 


130  U.  S  291;  Carter  v.  Bacigalupi,  83  Cal. 
187;  Craig  v.  Thompson,  10  Colo.  517;  Jackson 
v.  Dines,  13  Colo.  90;  Duncan  v.  t  ukon,  (Colo. 
App.  1900)  61  Pac.  Rep.  244;  Upton  v.  Lai  kin, 
7  Mont.  449;  O'Donnell  v.  Glenn,  8  Mont.  248; 
Gamer  v.  Glenn,  8  Mont.  379;  Metcalf  v.  Pres- 
cott,  10  Mont.  283;  Dillon  v.  Bayliss,  11  Mont. 
171 ;  Weill  v.  Lucerne  Min.  Co.,  11  Nev.  200; 
Allen  v.  Dunlap,  24  Oregon  229. 

Easterly  and  Westerly.  —  The  teims  "east- 
erly "  and  "  westerly,"  when  used  in  a  notice 
of  location,  do  not  necessaiily  mean  due  east 
or  west.  Wiltsee  v.  King  of  Arizona  Min., 
etc.,  Co.  (Ariz.  1900)  60  Pac.  Rep.  S96. 

In  the  Absence  of  Local  Rules,  the  mining  laws 
of  the  United  Slates  do  not  require  that  any- 
written  notice  be  made  or  posted  on  the  loca- 
tion; and  in  the  absence  of  any  local  rule  or 
state  statute  requi  ring  the  posting  of  a  notice,  a 
location  the  boundaries  of. which  are  properly 
marked  upon  the  ground  is  valid  without  post- 
ing. Book  v.  Justice  Min.  Co.,  58  Fed.  Rep. 
106. 

5.  Question  of  Law.  —  The  following  cases 
either  hold  squarely  that  the  sufficiency  of  the 
location  notice  is  a  question  of  law,  or,  what 
amounts  to  the  same  thing,  have  refused  to 
submit  it  to  the  juiy.  Faxon  v.  Barnard,  2 
McCrary  (U.  S.)  44,  4  Fed.  Rep.  702:  Pollard 
v.  Shively,  5  Colo.  3C9;  Gilpin  County  Min. 
Co.  v.  Drake,  8  Colo.  586;  Brown  v.  Levan, 
(Idaho  iSq6)  46  Pac.  Rep.  661  ;  Bramlett  r. 
Flick,  23  Mont.  95;  Southern  Cross  Gold,  etc., 
Min.  Co.  v.  Europa  Min.  Co.,  15  Nev.  383; 
Darger  v.  Le  Sieur,  8  Utah  160,  9  Utah  192; 
Farmington  Gold  Min.  Co.  v.  Rhymney  Gold, 
etc.,  Co.,  20  Utah  363.  77  Am.  St.  Rep.  913. 

6.  Question  of  Fact  Alone. —  The  following 
cases  either  hold  the  sufficiency  of  the  notice 
to  be  a  question  of  fact  or  have  submitted  it 
to  the  jurors  under  instructions  guiding  them 
in  the  determination  of  ihe  question.  Jantzen 
v.  Arizona  Copper  Co.,  (Ariz.  18S9)  20  Pac. 
Rep.  93;  Du  Prat  ».  James,  65  Cal.  555;  Tay- 
lor v.  Middleton,  67  Cal.  656;  Garfield  Min., 
etc.,  Co.  v.  Hammer,  6  Mont.  53;  Gainer  v. 
Glenn,  S  Mont.  371;  Dillon  ;\  Bayliss,  11 
Mont.  171;  Seidler  v.  Maxfield,  4  N.  Mex.  374. 
See  also  Mt.  Diablo  Mill,  etc.,  Co.  r.  Callison. 
5  Sawy.  (U.  S.)  439,  17  Fed.  Cas.  No.  9,^6; 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co., 
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may  be  aided  by  parol  testimony.1 

d.  Notice  Required  by  State  Statutes  —  (i)  Preliminary  Notice. — 
Nearly  all  of  the  states  that  have  enacted  statutes  supplementary  to  the 
federal  statutes,  following  the  ancient  doctrine  and  the  custom  of  the  miners, 
have  enacted  more  or  less  complete  statutes  on  the  subject. '£  Most  of  these 
statutes  provide  for  two  notices:  the  preliminary  notice  or  sign  indicating  an 
intention  to  locate  and  claim  the  ground,  and  the  permanent  notice  or  location 
certificate,  a  copy  of  which  must  be  recorded.  The  preliminary  notice  must 
be  sufficient  to  inform  the  public  that  the  ground  is  claimed,  and  during  the 
time  fixed  by  statute  for  completing  the  location  it  protects  the  locator  in  the 
possession  of  the  ground.    It  must  contain  the  statutory  requirements.3 

(2)  Permanent  Notice  or  Location  Certificate.  —  The  permanent  notice  or 
certificate  must  likewise  conform  with  reasonable  certainty  to  the  require- 
ments of  the  statute.  It  is  the  record  of  the  claim.4  Generally  speaking  it 
must  be  sufficient  in  form  and  substance  to  inform  the  reader  of  the  name  of 
the  claim,  the  name  of  the  locator,  the  size  and  shape  of  the  claim,  and  the 
date  of  discovery;  and  it  must  refer  to  some  natural  object  or  permanent 
monument  sufficient  to  identify  the  claim.5 

e.  Summary  of  General  Rules  as  to  Notice — No  Notice  Required  by 
United  states  statute.  —  The  Act  of  Congress  does  not  require  that  any  notice  of 
location  be  posted ;  but  the  practice  has  been  too  long  recognized  by  both 
the  miners'  rules  and  the  state  statutes  to  be  considered  nonessential,  not- 
withstanding this  omission.6 

Object  and  Certainty  of  Notice.  —  This  notice,  whether  it  be  the  one  recognized 
by  the  miners'  rules,  the  preliminary  notice  of  the  state  statute,  or  a  notice 
devised  and  used  by  the  prospector,  independently  of  both,  is  an  important 
function  in  making  the  location;  yet  practical  effect  must  be  given  to  it,  and 
to  this  end  the  application  of  the  maxim  id  cerium  est  quod  certum  reddi potest 
must  not  be  ignored.'7 

6  Sawy.  (U.  S.)  311,  1  Fed.  Rep.  522;  Jupiter 
Min.  Co.  v.  Bodie  Consol.  Min  Co.,  7  Sawy. 
(U.  S.)  96,  11  Fed.  Rep.  666;  Baxter  Mountain 
Gold  Min.  Co.  v.  Patterson,  3  N.  Mex.  179, 
dissenting  opinion  of  Axtell,  C.  J. 

1.  Location  Notice  Not  Conclusive  — Parol  Evi- 
dence. —  Dillon  v.  Bayliss,  11  Mont.  171.  See 
also  Jantzen  v.  Arizona  Copper  Co.,  (Ariz. 
1889)  20  Pac.  Rep.  93;  Kelly  v.  Taylor,  23  Cal. 
11;  Bramlett  v.  Flick,  23  Mont.  95;  Flavin  v. 
Mittingly,  8  Mont.  242. 

2.  See  the  statutes  of  the  mining  states. 

State  Legislation  Supplemental.  —  State  legis- 
lation is  supplemental  10  the  Acts  of  Congress 
where  it  applies  to  the  manner  of  making  a 
location  and  recording  the  claim,  and  is  abso- 
lutely controlling.  Erhardt  v.  Boaro,  113  U. 
S.  527;  Mallett  v.  Uncle  Sam  Gold,  etc.,  Min. 
Co..  1  Nev.  188,  90  Am.  Dec.  484;  Oreamuno 
v.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev.  215; 
Sisson  v.  Sommers.  24  Nev.  379;  Eberle  v. 
Carmichael,  8  N.  Mex.  169. 

3.  See  ihe  statutes  of  the  mining  states. 

4.  Erhardt  v.  Boaro,  113  U.  S.  527;  Ham- 
mer v.  Garfield  Min.,  etc.,  Co.,  130  U.  S.  291; 
Bennett  v.  Harkrader,  158  U.  S.  441;  Carter  v. 
Racigalupi,  83  Cal.  187;  Pollard  v.  Shively,  5 
Colo.  309;  Prince  of  Wales  Lode,  2  Copp's 
Land  Owner  2.  And  see  infra,  this  section, 
Recording  Notice,  Location  Certificate,  or  Claim. 

5.  See  Rev.  Stat.  U.  S..  §  2324,  and  infra, 
this  section,  Recording  Notice,  Location  Certifi- 
cate, or  Claim. 

6.  No  Notice  Required  by  United  States  Law.  — 
Book  v.  Justice  Min.  Co.,  58  Fed.  Rep.  106; 


711 


Com'r  to  John  E.  Elbert,  Aug.  ig,  1889,  16 
Copp's  Land  Owner  123;  Gregory  v.  Persh- 
baker,  73  Cal.  109;  Allen  v.  Dunlap,  24  Oregon 
229. 

A  notice  of  location  of  a  mining  claim  need 
not  be  posted  or  recorded.  Meydenbauer  v. 
Stevens,  78  Fed.  Rep.  787;  Erwin  v.  Perego, 
(C.  C.  A.)  93  Fed.  Rep.  608,  affirming  Perigo 
v.  Erwin,  85  Fed.  Rep.  905. 

Custom  Long  Recognized.  —  That  it  has  long 
been  the  custom  and  practice  to  locate  mining 
claims  by  posting  notice,  see  Eilers  v.  Boat- 
man, in  U.  S.  356,  3  Utah  159;  Preston  v. 
Hunter,  (C.  C.  A.)  67  Fed.  Rep.  996;  Rose  Lode 
Claim,  22  Land  Dec.  83;  Land  Office  Regula- 
tions, Gen.  Circ.  Oct.  31,  1881,  §§  14,  15,  Copp's 
Min.  Lands  (2d  ed.j  34;  Thompson  v.  Spray. 
72  Cal.  528;  Goller  v.  Fett,  30  Cal.  481;  Gore  v. 
McBrayer,  18  Cal.  583;  Gleeson  v.  Martin 
White  Min.  Co.,  13  Nev.  442;  Wilson  v.  Tri- 
umph Consol.  Min.  Co.,  19  Utah  66,  75  Am. 
St.  Rep.  718. 

Cases  of  Insufficient  Posting  of  Notice.  —  Hess 
i.  Winder,  30  Cal.  349;  Pelican,  etc.,  Min.  Co. 
v.  Snodgrass,  q  Colo.  339. 

7.  Seidler  v.  Lafave,  4  N.  Mex.  369,  supporting 
Seidler  v.  Maxfield,  4  N.  Mex.  374,  and  over- 
ruling  the  majority  and  sustaining  the  dissent- 
ing opinion  in  Baxter  Mountain  Gold  Min. 
Co.  v.  Patterson,  3  N.  Mex.  179.  See  also  Mt. 
Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Sawy.  (U 
S.)  439;  North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  6  Sawy.  (U.  S.)  311;  Bennett  v. 
Harkrader,  158  U.  S.  441;  Jupiter  Min.  Co.  v. 
Bodie  Consol.  Min.  Co.,  11  Fed.  Rep.  675; 
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Customary  and  Safer  to  Give  Notice.  —  Independently  of  statutes,  therefore,  and 
as  a  means  of  creating  to  some  extent  prima  facie  evidence  of  claim,  it  would 
seem  to  be  absolutely  essential  that  one  taking  possession  of  mining  ground, 
if  not  in  actual  and  open  possession,  should  give  some  notice  of  the  nature, 
purpose,  and  extent  of  his  claim.  Prospectors  having  equal  rights,  this  is  the 
only  way  in  which  one  may  secure  an  exclusive  right  over  the  other.  The 
observation  of  such  a  custom  for  a  long  period  of  time,  even  if  it  had  no  other 
foundation,  would  be  sufficient  to  entitle  it  to  be  followed.1 

No  iron-clad  Rule.  —  Regarding  the  contents  of  the  notice,  however,  as  has 
been  shown,  independently  of  the  statute,  which  of  course  must  be  sub- 
stantially followed,  there  can  be  no  iron-clad  rule,  and  it  should  be  held  suffi- 
cient if  one  reading  it  can  be  informed  therefrom  that  the  ground  upon  which 
it  is  posted  is  claimed  by  another.8 

5.  Marking  Location  on  Ground  —  a.  Requirements  of  Federal  Statute 
—  (i)  In  General.  — The  provision  of  the  federal  statute  governing  the  mark- 
ing of  boundaries  is  that  "  the  location  must  be  distinctly  marked  on  the 
ground  so  that  its  boundaries  can  be  readily  traced."  3 

Importance — Origin.  —  The  importance  of  defining  surface  boundaries  has 
always  been  recognized  and  cannot  be  overestimated.  Similar  requirements 
existed  in  measuring  and  marking  the  boundaries  under  the  Spanish  and 
Mexican  law;4  in  the  tin  "bounding"  in  Cornwall  and  Devonshire;5  in 
setting  the  "  gales"  in  the  Forest  of  Dean;6  and  in  measuring  the  "  meers  " 
in  Derbyshire  7  and  the  "  concessions"  in  France.8 

staking  in  California.  —  The  same  doctrine  was  recognized  as  essential  in  Cali- 
fornia and  elsewhere  on  the  Pacific  coast,  prior  to  the  enactment  of  the  federal 
statutes,  and  was  exemplified  in  the  practice  of  "staking"  claims.9 

Canada.  —  By  statutes  and  regulations  in  all  the  Canadian  provinces,  as  well 
as  in  respect  of  the  crown  lands  and  dominion  lands,  it  is  required  that  the 
claim  be  surveyed  and  tied  in  some  way  so  that  it  can  be  easily  found,  and 
that  its  corners  —  it  is  generally  in  a  rectangular  block  —  shall  be  marked 
with  posts.10 

Cheesman  v.  Hart,  42  Fed.  Rep\  98;  Duryea  tions  Oct.  31,  1881,  14,  15;  Copp's  Min. 
v.  Bucher,  67  Cal.  141;  Metcalf  v.  Prescott,  10  Lands  (2ded.)  34;  Re  Prince  of  Wales  Lode,  2 
Mont.  283;  Gleeson  v.  Martin  While  Min.  Co.,      Copp's  Land  Owner  2. 

13  Nev.  442;  Southern  Cross  Gold,  etc.,  Min.  2.  No  Iron-clad  Rule.  —  Doe  Waterloo  Min. 
Co.  v.  Europa  Min.  Co.,  15  Nev.  383.  Co.,  (C.  C,  A.)  70  Fed.  Rep.  455;  Bennett  v. 

1.  Jennison  v.  Kirk,  08  U.  S.  453:  Hammer  Harkrader,  158  U.  S.  441;  Morton  v.  Solambo 
v.  Garfield  Min.,  etc.,  Co.,  130  U.S.  291;  Pres-  Copper  Min.  Co.,  26  Cal.  527;  Wilson  z.  Tri- 
ton v.  Hunter,  29  U.  S.  App.621,67  Fed.  Rep.  umph  Consol.  Min.  Co.,  19  Utah  66. 
996:  Harris  v.  Equator  Min.,  etc.,  Co.,  8  Fed.  Where  preliminary  notice  precedes  ihe  loca- 
Rep.  863;  Gird  v.  California  Oil  Co.,  60  Fed.  tion  certificate  it  need  not  be  so  complete  in 
Rep.  531;  Doe  v.  Waterloo  Min.  Co.,  (C.  C.  A.)  all  iis  details.  Doe  v.  Waterloo  Min.  Co.,  (C. 
70  Fed.  Rep.  455;  Gore  v.  McBrayer,  iS  Cal.      C.  A.)  70  Fed.  Rep.  455. 

583;  Carter  v.  Bacigalupi,  83  Cal.  187;  Sulli-        3.  Marking  Location  on  Ground  —  Federal  Stat- 

van  v-  Hense,  2  Colo.  424;  Pollard  v.  Shively,      ute.  —  Rev.  Stat.  U.  S.,  §  2324. 
5  Colo.  309;  Consolidated  Republican  Mountain        4.  Gamboa's  Com.,  c.  8,  §§  11-17;  Rockwell's 
Min.  Co.  v.  Lebanon  Min.  Co.,  9  Colo.  345;      Span,  and    Mex.  Law  212,  21S;   Lindley  on 
Becker  v.  Pugh,  17  Colo.  243,  9  Colo.  589;      Alines,  §  13. 

Kramer  v.  Settle,  1  Idaho  485;  Southern  5.  Collier  on  Mines  17-33;  MacSwinney  on 
Cross  Gold,  etc.,  Min.  Co.  v.  Europa  Min.  Co.,  Mines  439;  Curtis  v.  Daniel,  10  East  273;  Lind- 
15  Nev.  383;  Poujade  v.  Ryan,  21  Nev.  449;      ley  on  Mines,       5,  6. 

Brady  v.  Husby,  21  Nev.  453;  Kabn  ».  Old         6.  Collier  on  Mines  18;  McSwinney  on  Mines 
Tel.  Min.  Co.,  2  Utah  174.    See  also  U.  S.      4S2;  Lindley  on  Mines,  £  7. 
v.  Castillero,  2  Black  (U.  S.)  291;  Attwood  v.         7.  Collier  on    Mines  38;   MacSwinney  on 
Fricot,  17  Cal.  38,  76  Am.  Dec.  567;  English  v.      Mines  4S9;  Lindley  on  Mines,  §8;  Winchester 
Johnson,  17  Cal.  108,  76  Am.  Dec.  574;  Hess      v.  Knight,  I  P.  Wms.  406. 
v.  Winder,  30  Cal.  349;  Gonu  v.  Russell,  3         8.  De  Fooz  on  Mines  30,  87,  101,120.  130. 
Mont.  358;  Gleeson  v.  Martin  While  Min.  Co.,         9.  Staking  in  California. —  Hess  Winder, 
13  Nev.  442.  30  Cal.  34.9;  English  v.  Johnson,  17  Cal.  107, 

Land  Office. —  The  notice  has  been  directed     76  Am.  Dec.  574;  Gore  v.  McBrayer,  iS  Cal. 
if  not  absolutely  commanded  by  the  depart-     582;  Live  Yankee  Co.  v.  Oregon  Co.,  7  Cal. 
mentof  the  interior,  governing  proceedings  in      40;  Kelly  v.  Taylor,  23  Cal.  11. 
the  land  office.    General  circular  of  instruc-        10.  Canada — Crown  Lands  in  Ontario. —  Mines 
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(2)  Statute  Mandatory.  —  It  is  obvious  that  the  statute  is  mandatory  and 
that  its  requirements  must  be  strictly  complied  with.  Upon  the  correct 
observance  of  this  provision  of  the  statute,  more  than  upon  any  other, 
depend  the  miner's  rights.1 

(3)  Compliance  Generally  Question  of  Fact.  —  What  amounts  to  a  compli- 
ance with  the  statute  is  not  easily  defined  ;  no  hard  and  fast  rule  can  ordinarily 
be  fixed.  Generally  the  question  of  sufficiency  and  kind  of  marking  of 
boundaries  is  one  of  fact  for  the  jury,2  and  while  the  ultimate  fact  must  be 
left  to  the  jury,  as  to  what  constitutes  a  sufficient  marking,  still  there  must  in 
fact  be  some  physical  marks  placed  upon  the  ground  itself  which  of  them- 
selves, or  in  connection  with  writings,  signs,  or  other  marks  upon  the  ground, 

Maguire,  78  Cal.  543,  Uoe  v.  Tyler,  -3  Cal.  21; 
Neuebaumer  v.  Woodman.  89  Cal.  310;  Taylor 
v.  Middleton,  67  Cal.  656:  White  v.  Lee,  78 
Cal.  593.  12  Am.  St.  Rep.  115;  DuPrat  v.  James, 
65  Cal.  555;  Horswell  v.  Ruiz,  67  Cal.  111; 
Funk  v.  Sterrett,  59  Cal.  613;  Carter  v. 
Bacigalupi,  83  Cal.  187;  Doe  v.  Sanger,  83  Cal. 
203;  Gregory  v.  Pershbaker,  73  Cal.  109;  Doe 
v.  Tyler,  73  Cal.  21. 

Colorado.  —  Pollard  v.  Shively,  5  Colo.  309; 
Taylor  v.  Parenteau,  23  Colo.  368;  Becker  v, 
Pugh,  9  Colo.  589,  17  Colo.  243;  Quimby  v. 
Boyd.  8  Colo.  194;  Murley  v.  Ennis,  2  Colo. 
300;  Gilpin  County  Min.  Co.  v.  Drake,  8  Colo. 
590;  Patterson  v.  Hitchcock,  3  Colo.  533;  Mil- 
ler v.  Taylor,  6  Colo.  41;  Sttepey  v.  Stark,  7 
Colo.  614;  McGinnis  v.  Egbert,  8  Colo.  41. 

Idaho.  —  Burke  v.  McDonald,  2  Idaho  646; 
Stem-Winder  Min.  Co.  v.  Emma,  etc,  Consol. 
Min.  Co.,  2  Idaho  421. 

Montana.  —  Sanders  v.  Noble,  22  Mont.  110; 
West  Granite  Mountain  Min.  Co.  v.  Granite 
Mountain  Min.  Co.,  7  Mont.  356;  Hauswiith 
v.  Butcher,  4  Mont.  299;  Russell  v.  Chumasero, 
4  Mont.  309;  Upton  v.  Larkin,  7  Mont.  449; 
Leggatt  v.  Stewart,  5  Mont.  107;  Shreve  v. 
Copper  Bell  Min.  Co.,  11  Mont.  309;  Gonu  v. 
Russell,  3  Mont.  358;  Gamer  v.  Glenn,  8  Mont- 
371- 

Nevada.  —  Rogers  v.  Cooney,  7  New  215; 
Gleeson  v.  Martin  White  Min.  Co.,  13  Nev.  442; 
Southern  Cross  Gold,  etc.,  Min.  Co.  v.  Europa 
Min.  Co.,  15  Nev.  383. 

New  Mexico.  —  Lockhart  v.  Wills,  g  N.  Mex. 
344- 

Oregon. — Patterson  v.  Tarbell,  26  Oregon  29. 
South  Dakota.  —  Marshall  v.  Harney  Peak 
Tin  Min.,  etc.,  Co.,  1  S.  Dak.  350. 

Utah.  —  Warnock  v.  De  Witt,  11  Utah  324; 
Hansen  v.  Fletcher.  10  Utah  2%;  Hayes  v. 
Lavagnino,  17  Utah  1S5;  Eilers  v.  Boatman,  3 
Utah  159;  Kahn  -'.  Old  Tel.  Min.  Co.,  2  Utah 
174;  Farmington  Gold  Min.  Co.  v.  Rhymney 
Gold,  etc.,  Co.,  20  Utah  363;  Wells  v.  Davis, 
(Utah  igoo)  62  Pac.  Rep.  3. 

2.  Generally  Question  of  Fact.  —  Eilers?'.  Boat- 
man, in  U.  S.  356;  Mevdenbauer  v.  Stevens, 
78  Fed.  Rep.  787;  Tavlor  v.  Middleton,  67  Cal. 
656;  Willeford  v.  Bell,  (Cal.  1897)49  Pac.  Rep. 
6;  Souter  v.  Maguire,  7S  Cal.  543.  See  also 
Hammer  v.  Garfield  Min.,  etc.,  Co.,  130  U.  S. 
2gr;  Seidler  :.  Lafave,  4  N.  Mex.  369;  Scidler 
v.  Maxfield,  4  N.  Mex.  374;  Farmington  Gold 
Min.  Co.  v.  Rhymney  Gold,  etc.,  Co.,  20 
Utah  363,  77  Am.  St.  Rep.  913;  Wells  v.  Davis, 
22  Utah  322.  See  further  infra,  this  subsec- 
tion, Sufficiencv  of  Marking  and  Correction  of 
Insufficient  Marking. 
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Act  Ont.,  Rev.  Slat.  Ont.  (f 897),  c.  36;  61  Vict., 
c.  11;  62  Vict.  (2),  c.  10,  §  27. 

Dominion  Lands  of  Manitoba  and  Northwest  Ter- 
ritories.— •  Reg.  Quartz-mining  Claims  on  Do- 
minion Lands  of  Manitoba  and  the  Northwest 
Territories,  approved  M.irch  21,  1898,  §  12. 

Provisional  District  of  Yukon.  —  Reg.  Govern- 
ing Placer  Mining  in  the  Provincial  District  of 
Yukon,  approved  Jan.  18,  1898,       13,  15. 

Quebec.  —  Quebec  Min.  Law,  §  5,  art.  1429; 
Act  1892,  55  and  56  Vict.,  c.  20. 

Nova  Scotia.  —  Act  to  Amend  and  Consoli- 
date the  Acts  Relating  to  Mines  and  Min- 
erals, Acts  1892,  c.  r,  §  13,  (a)  (i). 

New  Brunswick.  —  General  Mining  Act  April 
16,  1891,  p.  13,  $  36. 

British  Columbia.  —  Placer  Mining  Act  1891, 
c.  26,  as  amended  [89S  and  1899,  p.  8,  §  20. 

Manitoba.  —  Mines  Act  1897,  §  8. 

1.  Statute  Mandatory  —  United  States. — Ham- 
mer v.  Garfield  Min.,  etc..  Co.,  130  U.  S.  291; 
Jupiter  Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  11 
Fed.  Rep.  666;  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S  )  2gg;  1  Fed. 
Rep.  522;  Ml.  Diablo  Mill,  etc.,  Co.  v.  Calli- 
son,  5  Sawy.  (U.  S.)  439;  Croesus  Min.,  etc., 
Co.  v.  Colorado  Land,  etc.,  Co.,  ig  Fed.  Rep. 
78;  Faxon  v'.  Barnard,  2  McCrary  (U.  S.)  44,  4 
Fed.  Rep.  702;  Doe  v.  Waterloo  Min.  Co.,  70 
Fed.  Rep.  455,  44  U.  S.  App.  204;  Book  v. 
Justice  Min.  Co.,  5S  Fed.  Rep.  107;  Gird  v. 
California  Oil  Co.,  60  Fed.  Rep.  531;  Eilers 
v.  Boatman,  in  U.  S.  356;  O'Reilly  v.  Camp- 
bell, 116  U.  S.  418;  McEvoy  v.  Hyman,  25  Fed. 
Rep.  596;  U.  S.  v.  Castillero.  2  Black  (U.  S.) 
17;  Perigo  v.  Erwin,  85  Fed.  Rep.  904,  affirmed 
Erwin  v.  Perego,  (C.  C.  A.)  g3  Fed.  Rep.  608; 
Smith  v.  Newell,  86  Fed.  Rep.  56;  Erhardt  v. 
Boaro,  113  U.  S.  527;  Doe  v.  Waterl  >o  Min. 
Co..  55  Fed.  Rep.  1  r ;  Meydenbauer  v.  Stevens, 
78  Fed.  Rep.  787;  Reg.  Oct.  31,  1881,  g£  14,  15; 
Cnpp's  Min.  Lands  44;  Re  George  S.  Dodge, 
6  Copp's  Land  Oi\ner  122;  Re  Philip  Dephan- 
t>er,  1  Land  Dec.  581;  Com'r  to  Surv.  Gen.  of 
Nev.,  1  Land  Dec.  581;  Byrme  v.  Slauson,  20 
Land  Dec.  43;  Re  John  E.  Elbert,  16  Copp's 
Land  O  wner  123. 

Arizona.  —  Rush  v.  French,  1  Ariz.  99; 
Jantzen  v.  Arizona  Copper  Co.,  (Ariz.  1889)  20 
Pac.  Rep.  93. 

California.  —  Howeth  v.  Sullenger,  113  Cal. 
547:  Willeford  v.  Bell,  (Cal.  1897)49  Pac.  Rep. 
6;  Holland  v.  Mt.  Auburn  Gold  Quartz  Min. 
Co.,  53  Cal.  149;  Gelcich  Moriartv,  53  Cal. 
217:  Morenhaut  v.  Wilson,  52  Cal.  263;  New- 
bill  v.  Thurston,  65  Cal.  419;  Anthony  v.  Jill- 
son,  S3  Cal.  296;  Anderson  v.  Black,  70  Cal. 
226;  Pharis  v.  Muldoon,  75  Cal.  284;  Souter  7: 
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will  tend  to  inform  one  seeking  to  identify  the  claim  as  to  the  quantity  and 
identity  of  the  ground  claimed.  They  must  be  of  sufficient  prominence  to 
be  found  by  one  honestly  concerned.1 

(4)  Statute  Applicable  to  Placers.  —  The  doctrine  is  well  settled  by  the  courts 
and  by  the  better  line  of  rulings  in  the  land  office  that  the  requirements  of 
the  statutes  relative  to  marking  boundaries  apply  with  equal  force  to  placer 
claims  and  to  lode  claims.* 

b.  Inclusion  of  Apex  of  Vein. —  The  extralateral  rights  of  the  locator 
depend  upon  the  correct  marking  of  the  surface.  It  is  therefore  important 
that  the  surface  boundaries  should  include  the  entire  strike  of  the  vein,  as  it 
is  well  settled  that  subsurface  rights,  that  is,  the  right  to  pursue  the  vein  on 
its  downward  course,  will  be  measured  by  the  lines  as  laid  on  the  surface.3 

How  the  Claim  Should  Be  Marked  must  depend  upon  circumstances;  posts  set  at 
each  corner  properly  marked,  or  any  other  physical  marks,  will  not  be  ignored.4 

c.  TIME  FOR  MARKING.  —  Independently  of  any  state  statute  or  distiict 
rule,  it  being  desirable  that  the  boundaries  be  correctly  marked,  so  as  to 
include  the  vein,  a  reasonable  time  in  which  to  mark  the  boundaries,  which 
must  depend  upon  all  the  circumstances  of  the  case,  will  be  allowed  to  the 
locator.5 


1.  Physical  Marks  Essential.  —  North  Noonday 
Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  (U.  S.) 
299,  1  Fed.  Rep.  522;  Hess  v.  Winder,  30  Cal. 
349;  Myers  v.  Spooner,  55  Cal.  257;  Golden 
Fleece  Gold,  etc.,  Min.  Co.  v.  Cable  Consol. 
Gold,  etc.,  Min.  Co.,  12  Nev.  312. 

Special  Circumstances.  —  When  under  district 
rules  it  is  required  that  the  boundaries  be 
marked  by  a  ditch  and  that  stakes  be  placed 
at  the  corners,  no  valid  location  is  made  if 
these  regulations  are  not  compiied  with. 
Myers  v.  Spooner,  55  Cal.  257. 

When  Corner  Stakes  Sufficient.  —  See  Gleeson 
v.  Martin  White  Min.  Co.,  13  Nev.  442;  Golden 
Fleece  Gold,  etc.,  Min.  Co.  v.  Cable  Consol. 
Gold,  etc.,  Min.  Co.,  12  Nev.  312. 

Two  Notices  Held  Not  Sufficient  Marking.  — 
Holland  p.  Mt.  Auburn  Gold  Quartz  Min.  Co., 
53  Cal.  149. 

Adopting  Old  Marks.  —  Where  the  locators 
find  the  claim  marked  by  stakes  used  on  a 
former  location  of  the  same  claim,  which 
former  location  has  become  extinct,  they  have 
a  right  to  adopt  such  marking  as  their  own. 
Conway  v.  Hart,  129  Cal.  480. 

2.  Applies  Equally  to  Placers.  —  Garrard  v. 
Silver  Peak  Mines,  82  Fed.  Rep.  578;  Schwab 
v.  Beam,  86  Fed.  Rep.  41;  Gregory  v.  Persh- 
baker,  73  Cal.  109;  White  v.  Lee,  78  Cal.  593, 
12  Am.  St.  Rep.  115;  Anthony  v.  Jillson,  83 
Cal.  296;  McCann  v.  McMillan,  129  Cal.  350; 
Siveet  v.  Webber,  7  Colo.  443;  Hauswirth  v. 
Butcher,  4  Mont.  299;  Freezer  v.  Sweeney.  8 
Mont.  508;  McDonald  v.  Montana  Wood  Co., 
1  \  Mont.  88,  43  Am.  St.  Rep.  616. 

The  Land  Office  has  ruled  that  a  placer  loca- 
tion taken  by  legal  subdivision  need  not  be 
staked.  Reins  v.  Murray,  22  Land  Dec. 
409. 

Physical  Marks  Control  Courses.  —  Meyden- 
bauer  v.  Stevens,  78  Fed.  Rep.  787.  But  the 
Supreme  Court  of  Montana  says  that  the 
boundaries  of  the  claim  and  the  record  must 
correspond.  Hauswirth  v.  Butcher,  4  Mont. 
299. 

Fences  are  not  requisite  around  a  mining 
claim.  English  v.  Johnson,  17  Cal.  107,  76 
Am.  Dec.  574.     See  also  Garrard  v.  Silver 


Peak  Mines,  82  Fed.  Rep.  578;  Hess  -j.  Winder, 
30  Cal.  349. 

How  Proved.  —  The  testimony  of  an  eye  wit- 
ness to  the  staking  of  a  claim  is  not  required 
to  establish  the  fact  that  the  claim  has  been 
staked.  Doe  v.  Waterloo  Min.  Co.,  55  Fed. 
11.  But  the  positive  testimony  of  witnesses 
who  saw  the  stakes  marking  the  mining  claim 
is  of  greater  weight,  aside  from  any  question 
of  credibility,  than  the  negative  testimony  cf 
witnesses  who  did  not  find  any  slakes.  Mc- 
Evoy  v.  Hvman,  25  Fed.  Rep.  596. 

3.  Apex  of  Vein  Should  Be  Included.  —  Flag- 
staff Silver  Min.  Co.  v.  Tatbet,  98  U.  S  463; 
O'Reilly  v.  Campbell,  116  U.  S.  418;  Argen- 
tine Min.  Co.  v.  Terrible  Min.  Co.,  122  U.  S. 
478;  Larkin  v.  Upton,  144  U.  S.  ig;  Stevens 
v.  Williams.  1  McCrary  (U.  S.)  491,  23  Fed. 
Cas.  No.  13,413:  Tombstone  Mill,  etc.,  Co.  v. 
Way  Lip  Min.  Co..  1  Ariz.  426;  Watervale 
Min.  Co.  v.  Leach,  (Ariz.  1893);  33  Pac.  Rep. 
418;  King  v.  Amy,  etc.,  Consol.  Min.  Co.,  9 
Mont.  543,  152  U.  S.  222;  Shreve  v.  Copper 
Bell  Min.  Co  ,  11  Mont.  309:  McCormick  v. 
Varnes,  2  Utah  355;  Bullion,  etc.,  Min.  Co.  v. 
Eureka  Hill  Min.  Co.,  5  Utah  3.  See  also 
infra,  this  title.  Estate  Secured  by  Location  — 
Subsurface  Rights, 

4.  How  Marked. —  North  Noonday  Min.  Co. 
v.  Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299;  Hess 
v.  Winder,  30  Cal.  349;  Southern  Cross  Gold, 
etc.,  Min.  Co.  v.  Europa  Min.  Co.,  15  Nev. 
3S3.  See  also  Adams  v.  Crawford,  116  Cal. 
495.  And  see  supra,  this  subsection.  Com- 
pliance Generally  Question  0/  Fact 

5.  Time  for  Marking.  —  Erhardt  v.  Boaro,  113 
U.  S.  527;  King  v.  Amy,  etc.,  Min.  Co..  152 
U.  S.  222;  Doe  v.  Waterloo  Min.  Co.,  (C.  C. 
A.)  70  Fed.  Rep.  455,  44  U.  S.  App.  204.  See 
also  Belk  v.  Meagher,  104  U.  S.  279;  Iron  Sil- 
ver Min.  Co.  v.  Elgin  Min.,  etc.  (  o.,  118  U. 
S.  196. 

But  the  Supreme  Court  of  Oregon  has  held, 
contrary  to  the  weight  of  authority,  that  in  the 
absence  of  local  custom  authorizing  it.  the 
locator  is  not  entitled  to  any  time  in  which  to 
mark  his  boundaries.  Patterson  v.  Tarbell, 
26  Oregon  29. 
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d.  Sufficiency  of  Marking  and  Correction  of  Insufficient  Mark- 
ing. —  Though  as  a  general  rule  the  sufficiency  of  marking  is  a  question  of 
fact,1  there  must  of  necessity  be  exceptions  to  this  rule.  Thus,  following 
well-recognized  lines,  should  the  circumstances  be  such  as  to  the  marking  of 
boundaries  that  reasonable  men  cannot  differ  in  their  conclusion  as  to  the 
sufficiency  of  the  marking,  it  becomes  then  a  question  of  law  only.8 

Correcting  Insufficient  Marking.  —  It  is  settled  that  even  though  the  original 
marking  may  be  imperfect,  a  correction  thereof  before  the  intervention  of 
adverse  rights  will  validate  the  claim,  at  least  from  that  date.3 

e.  Special  State  Sta  tu  tory  Requirements.  —  Many  of  the  states  and 
territories  have  enacted  statutes  regulating  the  kind  of  marking  of  boundaries 
to  bi  employed.  These  statutes  generally  provide  for  posts  not  less  than 
four  feet  high  and  four  inches  square  or  four  inches  in  diameter,  to  be  set  at 
each  corner  and  each  angle  of  the  claim.  The  use  of  monuments  at  the  dis- 
covery, and  likewise  at  the  corner  and  angles  in  some  cases,  is  authotized. 
Where  stakes  are  used  it  is  generally  required  that  they  be  marked  with  the 
name  of  the  claim  on  the  side  facing  the  claim.4 

/.  When  Boundaries  May  Be  Changed.  —  It  is  an  obvious  and  well- 
settled  rule  that  boundaries  once  established  may  not  thereafter  be  changed 
so  as  to  affect  in  any  manner  intervening  rights.5    There  are  some  cases  which 


1.  See  supra,  this  subsection,  Compliance 
Generally  Question  of  Fact. 

It  Has  Been  Held  that  Where  a  Claim  Is  Marked 
Correctly  by  a  Trespasser,  [he  true  discoverer 
miy  adopt  ihe  marking  and  it  will  be  suffi- 
cient.   Miller  v.  Taylor,  6  Colo.  41. 

Describing  Other  Claims  as  Boundaries.  —  Rus- 
sell v.  Chumasero,  4  Mont.  309;  Eilers  v. 
Boatman,  3  Utah  159,  in  U.  S.  356. 

Description  in  Patent.  —  It  has  been  held  that 
a  claim  correctly  marked  on  the  gtound,  and 
actually  possessed  and  worked,  is  good  as 
against  a  patent  describing  it. as  a  different 
piece  of  ground.  Cullacott  v.  Cash  Gold,  etc., 
Min.  Co.,  8. Colo.  179. 

Posting  Notice  Alone  Held  Not  Sufficient  Mark- 
ing. —  Holland  v.  Ml.  Auburn  Gold  Quartz 
Min.  Co.,  53  Cal.  149;  Newbill  v.  Thurston, 
65  Cal.  419;  Neuebaumer  v.  Woodman,  8g 
Cal.  310. 

Notices  and  Stakes  Are  Sufficient.-  Wilson  v. 
Triumph  Consol.  Min.  Co.,  19  Utah  66;  75 
Am.  Si.  Rep.  718.  See  also  Justice  Min.  Co.  71. 
Birclay,  82  Fed.  Rep.  554;  Pollard  v.  Shively, 
5  Colo.  309;  Stem-  Winder  Min.  Co.  v.  Emma, 
etc.,  Consol.  Min.  Co.,  2  Idaho  421. 

2.  When  Question  of  Law.  —  Grand  Trunk  R. 
Co.  v.  Ives,  144  U.  S.  408;  Gelcich  v.  Moriarty, 
53  Cal.  217;  Souter  v.  Maguire.  78  Cal.  543; 
West  Granite  Mountain  Min.  Co.  v.  Granite 
Mountain  Min.  Co.,  7  Mont.  356;  Upton  v. 
Larkin,  7  Mont.  449;  Mangum  v.  Bullion,  etc. 
Min.  Co.,  15  Utah  534. 

3.  Correcting  Insufficient  Marking.  —  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy. 
299;  Jupiter  Min.  Co.  v.  Bodie  Consol.  Min. 
Co.,  7  Sawy.  (U.  S.)  96.  n  Fed.  Rep.  666. 

4.  State  Legislation.  —  The  following  de- 
cisions were  made  with  special  reference  to 
state  legislation,  and  were  influenced  or  con- 
trolled by  it.  Croesus  Min..  etc..  Co.  v. 
Colorado  Land,  etc.,  Co.,  19  Fed.  Rep.  78; 
McGinnis  v.  Egbert,  8  Colo.  41;  Taylor  v. 
Parenteau,  23  Colo.  368;  Pollard  v.  Shively,  5 
Colo.  309;  Becker  v.  Pugh,  9  Colo.  589,  17 
Colo.  243;  Sanders  v.  Noble,  22  Mont.  no. 


The  Colorado  Statute  (now  Mills's  Annot.  Stat' 
1891,  §  3153)  affords  no  support  to  one  who 
fails  to  set  the  proper  stakes  at  the  end  of  his 
claim,  when  the  proper  position  is  not  inac- 
cessible, but  merely  difficult  of  access,  and  in 
such  case  the  location  will  relate  only  to  the 
time  when  the  stakes  are  properly  set.  Croe- 
sus Min.,  etc.,  Co.  v.  Colorado  Land,  etc.,  Co., 
19  Fed.  Rep.  78. 

Cutting'  a  Letter  in  a  Rock  at  a  corner  of  the 
location  is  not  equivalent  to  planting  a  post 
in  a  pile  of  stones,  as  required  by  Mills's  An- 
not. Stat.  Colo.  (1S91)  §  3153,  Taylor  v.  Pa- 
renteau, 23  Colo.  368. 

The  Idaho  Statute  is  not  satisfied  by  a  loca- 
tion notice  stating  the  initial  point  to  be  a 
certain  distance  from  the  natural  object  or 
permanent  monument  lo  which  it  is  sought  to 
be  tried,  but  failing  to  state  in  whirh  direction. 
Clearwater  Short  Line  R  Co.  v.  San  Garde, 
(Idaho  1900)  61  Pac.  Rep.  137. 

5.  When  Boundaries  May  Be  Changed.  —  It  is 
obvious  that  during  the  period  fixed  by  state 
statute  or  district  rule  for  locating  boundaries, 
the  locator  may  locate  and  place  his  stakes 
upon  any  fifteen  hundred  feet  which  include 
his  discovery.  Erhardt  v.  Boaro,  113  U.  S. 
527;  Doe  v.  Waterloo  Min.  Co.,  44  U.  S.  Ap. 
204,  70  Fed.  Rep.  455;  Jupiter  Min.  Co.  v. 
Bodie  Consol.  Min.  Co.,  7  Sawv.  (U.  S.)  96,  n 
Fed.  Rep.  666;  McGinnis  v.  Egbert,  8  Colo. 
41;  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St. 
Rep.  246;  Mar  hall  v.  Harney  Peak  Tin.  Min., 
etc.,  Co..  1  S.  Dak,  350.  But  when  stakes  are 
set  and  boundaries  fixed  they  are  conclusive 
as  to  intervening  rights,  and  may  not  be 
changed  so  as  to  affect  the  rights  of  a  locator 
who  has  staked  his  claim  with  reference  to 
them.  North  Noondav  Min.  Co.  v.  Orient 
Min.  Co.,  6  Sawy.  (U.  S.)  299,  1  Fed.  Rep.  522; 
Jupiter  M:n.  Co.  v  Bodie  Consol.  Min.  Co., 
7  Sawy.  (U.  S.)  96,  11  Fed.  Rep.  666;  King  v. 
Amy,  etc.,  Min.  Co.,  152  U.  S.  225;  Iron  Silver 
Mia.  Co.  v.  Elgin  Min.,  etc.,  Co.,  118  U.  S. 
196;  Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98 
U.  S.  463. 
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seem  to  sanction  the  moving  of  boundary  stakes  during  the  statutory  period 
within  which  the  final  discovery  work,  marking  of  boundaries,  and  record- 
ing the  claim  must  be  done.  These  cases,  however,  rest  upon  their  own 
peculiar  circumstances,  and  may  not  be  followed  as  stating  any  controlling 
rule.1 

g.  Excessive  Boundaries.  —  The  effect  of  claiming  an  excessive  amount 
of  ground,  in  the  absence  of  fraud,  or  if  done  by  honest  mistake,  has  been 
considered  elsewhere  in  this  title. a 

h.  Maintaining  Boundaries. — The  authorities  are  practically  unani- 
mous that  when  boundaries  are  once  correctly  and  lawfully  established,  there 
is  no  requirement  of  the  law  that  they  be  so  preserved.  Prior  to  patent  at 
least,  common  prudence  dictates  their  preservation,  as  it  is  requisite  that 
proof  of  identity  be  made  in  the  application  for  a  patent,  and  manifestly  this 
proof  can  be  certainly  and  correctly  made  only  when  the  boundaries  have 
been  maintained.3 

6.  Recording  Notice,  Location  Certificate,  or  Claim  —  a.  In  General.  —  The 
recording  of  the  claim  is  the  inception  of  a  paper  or  record  title.  The  record 
is  a  publication  of  the  location,4  hence  the  name  "  location  certificate" 
adopted  in  most  of  the  states.  It  is  the  place  to  which  the  parties  may  look 
to  ascertain  what  ground  is  claimed  and  by  whom.5  Technical  accuracy  is 
neither  expected  nor  required.6 

Federal  Statute  Requires  No  Record. — The  Act  of  Congress  does  not  in  express 
terms  require  that  any  record  be  kept,7  but  the  minuteness  with  which  direc- 
tions are  given  as  to  what  "  all  records  of  mining  claims  hereafter  made  "  shall 
contain  implies  an  absolute  confidence  and  expectation  that  such  record  will 
in  all  cases  be  made;8  and  this  conclusion  is  strengthened  by  the  fact  that 


1.  See  Sanders  v.  Noble,  22  Mont.  no. 
wherein  Erhardt  v.  Boaro,  113  U.  S.  227,  was 
cited  as  supporting  this  pivoial  doctrine,  but 
careful  reading  of  the  case  will  not  justify 
such  a  conclusion. 

2.  See  supra,  this  til le,  Several  Kinds  of 
Claims  and  Extent  Thereof —  Effect  of  Claiming 
More  than  Prescribed  Amount  of  Land. 

3.  Maintaining  Boundaries.  —  Byrme  v.  Slau- 
son,  20  Land,  Dec.  43;  McEvoy  v.  Hyman,  25 
Fed.  Rep.  596;  Jupiter  Min.  Co.,  v.  Bodie 
Consol.  Min.  Co.,  7  Sawy.  (U.  S.)  96,  11  Fed. 
Rep.  666.  And  see  infra,  this  title.  Proceedings 
to  Obtain  Patent. 

4.  Recording  Notice,  Etc.  —  Record  Is  Publica- 
tion of  Location. —  Morrison's  Min.  Rights  (Sth 
ed.)  51. 

So  it  has  been  held  lhat  the  record  must  be 
kept  in  a  public  place,  and  keeping  it  in  the 
memorandum  book  of  a  miner  who  claims  to 
be  district  recorder  does  not  satisfy  any  legal 
notice  of  a  record  and  is  insufficient.  Fuller 
v.  Harris,  29  Fed.  Rep.  814. 

5.  A  recorded  certificate  of  location  is  a  stat- 
utory writing  affecting  realty,  being  in  part 
the  basis  of  the  miner's  right  of  exclusive 
possession  and  enjoyment  of  his  mining  loca- 
tion. Pollard  v.  Shively,  5  Colo.  309.  See 
also  Faxon  v.  Barnard,  4  Fed.  Rep.  702,  2 
McCrary  (U.  S.)  44;  Argentine  Min.  Co.  v. 
Benedict,  iS  Utah  183. 

Whatever  may  be  the  effect  given  to  the 
record  of  mining  claims  under  Rev.  Stat.  U. 
S.,  §  2324,  it  certainly  cannot  be  greater  than 
that  which  is  given  to  the  registration  laws  of 
the  states.  Campbell  v.  Rankin,  99  U.  S.  261. 
See  also  Sweet  v.  Webber.  7  Colo.  443. 

6.  Technical  Accuracy   Not   Required.  —  Mt. 


7jo 


Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Sawy.  (U. 
S.)  439;  Book  v.  Justice  Min.  Co.,  58  Fed. Rep. 
106;  Talmadge  v.  St.  John  129  Cal.  430;  San- 
ders v.  Noble,  22  Mont,  no;  Metcalf  c.  Pres- 
cott,  ro  Mont.  283;  Gamer  v.  Glenn,  8  Mont. 
371 ;  Upton  v.  Larkin,  7  Mont.  449,  5  Mont.  600. 

7.  Federal  Statute  Requires  No  Record  —  I  rnited 
States — North  Noonday  Min  Co.  v.  Orient 
Min.  Co.,  1  Fed.  Rep.  522,  6  Sawy.  (U.  S.)  299; 
Haws  v.  Victoria  Copper  Min.  Co  ,  160  U.  S. 
303;  Jupiter  Min.  Co.  r.  Bodie  Consol.  Min. 
Co.,  7  Sawy.  (U.  S.)  96,  n  Fed.  Rep.  666; 
Preston  v.  Hunter,  (C.  C.  A.)  67  Fed.  Rep,  996; 
Faxon  v.  Barnard,  2  McCrary  (U.  S.)  44,  4 
Fed.  Rep.  702;  Book  v.  Justice  Min.  Co..  58 
Fed.  Rep.  109;  Doe  v.  Waterloo  Min.  Co., 
55  Fed.  Rep.  it;  Gird  v.  California  Oil  Co., 
60  Fed.  Rep.  531;  Fuller  v.  Harris,  29  Fed. 
Rep.  814. 

California.  —  Carter  v.  Bacigalupi.  83  Cal. 
187;  Thompson  v.  Spray,  72  Cat.  533;  Souter 
v.  Maguire,  78  Cal.  543;  Anthony  v.  Jillson. 
83  Cal.  296. 

Colorado.  —  Quimby  v.  Boyd,  8  Colo.  194. 

Montana.  —  Freezer  v.  Sweeney,  8  Mont. 
508;  Flick  7'.  Gold  Hill,  etc.,  Min.  Co.,  8  Mont. 
298;  Gamer  v.  Glenn,  8  Mont.  371. 

Nevada.  —  Gleeson  v.  Martin  White  Min 
Co.,  13  Nev.  452;  Golden  Fleece  Gold,  etc., 
Min.  Co.,  v.  Cable  Consol.  Gold,  etc.,  Min.  Co., 
12  Nev.  312;  Southern  Cioss  Gold,  etc..  Min. 
Co.,  v.  Europa  Min.  Co.,  15  Nev.  383;  Poujade 
v.  Ryan,  21  Nev.  449;  Brady  r.  Husby,  31 
Nev.  453. 

Arew  Mexico.  —  Seidler  v.  Lafave,  4  N.  Mex. 
369;  Seidler  v.  Maxfield,  4  N.  Mex.  374. 

Oregon.  —  Allen  v.  Dunlap,  24  Oregon  329. 

8.  Implication  that  Record  Will  Be  Kept.  —  The 
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it  has  been  an  immemorial  custom,  wherever  mining  has  been  carried  on,  to 
preserve  some  record  of  the  claim  of  title.1 

Records  Authorized.  —  A  record  is  plainly  authorized  by  the  federal  statute,* 
and  when  a  record  is  kept,  independently  of  any  statute,  rule,  or  custom,  its 
value  is  determinable  according  as  it  satisfies  the  federal  statute  or  fails  to 
do  so.3 

Place  of  Record.  —  Independently  of  state  statutes,  which  generally  require 
that  the  record  shall  be  kept  by  the  county  recorder,  as  the  register  or  recorder 
of  deeds  is  usually  called,  it  is  generally  necessary  and  customary  to  record 
the  claim  in  the  office  of  the  district  mining  recorder.'1 

Time  in  Which  to  Record.  — •  The  statutes  and  district  rules  usually  require  that 
the  record  be  made  within  a  specified  time;  but  in  the  absence  of  a  specific 
provision  for  forfeiture  or  for  rendering  the  record  invalid,  the  failure  so  to 
record  within  the  specified  time,  where  there  has  been  a  full  compliance  with 
the  law  in  other  respects,  will  not  render  the  claim  invalid  unless  other  rights 
have  intervened,5  nor  will  even  the  intervention  of  other  rights  invalidate  the 
claim  in  all  cases.6 


prevailing  sentiment  was  early  expressed  thus: 
"There  is  nothing  in  the  general  law  requir- 
ing a  record  to  be  made  of  the  location;  but 
the  statute  seems  to  take  it  for  granted  that 
this  will  be  required  by  local  laws  or  regula- 
tions.'1 Wade  on  Min.  Law,  §  27.  See  also 
Rev.  Stat.  U.  S.,  §  2324;  Argentine  Min.  Co. 
v.  Benedict,  18  Utah  183.  "The  mining  law 
allows  the  miners  to  provide  for  the  recording 
of  claims,  and  no  doubt  it  was  the  intention  of 
Congress  that  such  record  should  have  some 
practical  effect."  Golden  Fleece  Gold,  etc., 
Min.  Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co., 
12  Nev.  324. 

1.  See  MacSwinney  on  Mines,  430,  431,  438; 
Collier  on  Mines,  c.  4,  p.  136  et  seq.\  De  Fooz 
on  Mines,  c.  15.  p.  in. 

General  Provisions  of  Mexican  Ordinances.  — 
Ordinances  de  Mineria,  tit.  6,  arts.  2,  3,  4; 
Hal.  Col.  409,  441;  1  Gamboa's  Com.,  c.  5,  p. 
i$oetseq.;  U.  S.  v.  Castillero,  2  Black  (U.  S.) 
287,  per  Wayne,  J.,  dissenting;  Min.  Law  Mex. 
(1899),  §  1,  art.  3,  Concessions;  §  5,  art.  I,  De- 
nouncement. 

2.  Records  Authorized.  —  The  federal  statute 
reads:  "  All  records  of  mining  claims  hereafter 
made  shall  contain  the  name  or  names  of  the 
lo:ators,  the  date  of  the  location,  and  such 
a  description  of  the  claim  or  claims  located  by 
reference  to  some  natural  object  or  perma- 
nent monument  as  will  identify  the  claim." 
Rev.  Stat.  U.  S.,  §  2324.  See  also  Campbell 
v.  Rankin,  99  U.  S  261;  Circular  Oct.  31,  1881. 
§  16;  Copp's  Min.  Lands  34;  Drummond  v. 
Long,  9  Colo.  538;  Golden  Fleece  Gold,  etc., 
Min.  Co.  v.  Cable  Consol.  Gold,  etc.,  Min. 
Co.,  12  Nev.  312. 

3.  See  authorities  cited  supra,  this  subdi- 
vision, paragraph  Federal  Statute  Requires  hro 
Record.  And  see  Hammer  v.  Garfield  Min., 
etc.  Co.,  130  U.  S.  291;  Cheesman  v.  Hart, 
42  Fed.  Rep.  98;  Gilpin  County  Min.  Co.  v. 
Drake,  8  Colo.  586;  Drummond  v.  Long,  9 
Colo.  538;  Hauswirth  v.  Butcher,  4  Mont.  299; 
Garfield  Min.,  etc.,  Co.  v  Hammer,  6  Mont. 
53;  Dillon?'.  Bayliss,  ir  Mont.  171;  Argentine 
Min.  Co.  v.  Benedict.  iS  Utah  183. 

4.  Place  of  Record.  —  Barrin^er  and  Adams 
on  Mines  239,  240;  Yale  on  Min.  Claims  80; 
Lindlry  on   Mines,  §  389;  Wac|e  op  Min. 


Claims,  §  27;  Morrison's  Min.  Rights  (8th  ed.) 
48;  Jantzen  v.  Arizona  Copper  Co.,  (Ariz. 
1889)  20  Pac.  Rep.  93;  Strang  v.  Ryan,  46 
Cal.  33;  Moore  v.  Hamerstag,  109  Cal.  122; 
Sullivan  v.  Hense,  2  Colo.  424;  Kramer  v.  Set- 
tle, 1  Idaho  485;  Conner  v.  McPhee,  1  Mont. 
73;  Stapleton  v.  Pease,  2  Mont.  550;  Gamer  v. 
Glenn,  8  Mont.  371;  Southern  Cross  Gold,  etc., 
Min.  Co.  v.  Europa  Min.  Co.,  15  Nev.  383; 
In  re  Monk,  16  Utah  100;  Hayes  v.  Lavagnino, 

17  Utah  185;  Argentine  Min.  Co.  v.  Benedict, 

18  Utah  183. 

5.  Time  in  Which  to  Record.  —  Belk  v. 
Meagher,  104"  U.  S.  279;  Preston  v.  Hunter, 
29  U.  S.  App.  621,  67  Fed.  Rep.  996;  McEvoy 
v.  Hyman,  25  Fed.  Rep.  596;  Faxon  v.  Bar- 
nard, 2  McCrary  (U.  S.)  44,  4  Fed.  Rep.  702; 
Van  Zandt  v.  Argentine  Min.  Co.,  2  McCrary 
(U.  S.)  159,  8  Fed.  Rep.  725;  Strepey  v.  Stark, 
7  Colo.  614;  McGinnis  v.  Egbert,  8  Colo.  41; 
Craig  v.  Thompson,  10  Colo.  517;  Omar  v. 
Soper,  11  Colo.  380,  7  Am.  St.  Rep.  246;  Kra- 
mer v.  Settle,  1  Idaho  485 ;  Metcalf  v.  Prescott, 
10  Mont.  284;  Sanders  v.  Noble,  22  Mont,  no; 
Marshall  v.  Harney  Peak  Tin  Min.,  etc.,  Co., 
1  S.  Dak.  350. 

In  the  absence  of  any  mining  rule  prescrib- 
ing a  forfeiture  for  failure  to  record  a  claim 
within  a  sperified  lime,  a  locator  in  the  actual 
possession  of  a  claim  and  working  it  will  be 
protected  in  such  possession  even  though  l.e 
does  not  on  the  day  observe  the  requirements 
as  to  recording  and  like  acts  prescribed  by 
local  rules.  Erhardt  v.  Boaro,  113  U.  S.  527; 
English  v.  Johnson,  17  Cal.  108,  76  Am.  Dec. 
574;  Thompson  v.  Spray,  72  Cal.  528. 

6.  For  Examples  of  Limitations  to  the  Rule  see 
Kendall  v.  San  Juan  Silver  Min.  Co.,  144  U. 
S.  658;  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St. 
Rep.  246. 

Waiver  of  Objection.  —  In  Montana  it  has  been 
held  that  where  no  objection  was  taken  for 
failure  to  file  notice  of  the  location  of  a  lode 
within  twenty  days  after  discovery,  as  required 
by  the  local  law,  such  objection,  if  otherwise 
valid,  was  waived.  Gaifield  Min.,  etc.,  Co.  v. 
Hammer,  6  Mont.  62. 

Rights   Affected   by    Possession  Overlapping 
Claims.  —  See  Maine  Boys'  Tunnel  Co.  v.  Bos- 
ton Tunnel  Co,,  37  Cal,  40.    See  also  English 
717  Volume  XX. 


Essentials  of 


MINES  AND  MINING  CLAIMS. 


Valid  Location. 


b.  DISTRICT  RULES  AND  CUSTOMS.  —  The  Necessity  of  a  Record  of  the  Claim,  ill 

some  public  manner,  has  been  so  extensively  recognized  as  to  elevate  the 
practice  almost  to  the  dignity  of  a  common-law  custom.1 

What  included.  —  Recording  the  claim,  as  understood  by  the  miners'  rules 
authorized  by  congressional  legislation  and  provided  for  by  state  laws,  com- 
prehends not  only  the  recording  of  the  location  certificate  provided  by  some 
states  and  the  declaratory  statement  authorized  by  others,  but  likewise  the 
recording  of  a  copy  of  the  original  notice  provided  for  by  other  states  and 
required  by  the  miners'  rules.3 

Governed  by  Same  Rules.  —  It  follows  that  differentiation  between  records  made 
under  state  statutes  in  general  and  those  made  under  the  miners'  rules  or  the 
federal  statutes  is  scarcely  logical  or  possible,  since  all  must  conform  to  the 
requirements  of  the  federal  statute  and  comply  with  the  general  rules  pre- 
scribed therein.3 

c.  General  Rule  as  to  Nature  of  Compliance  Required.  —  The 

Record  Is  for  the  Miner's  Benefit  and  Protection;  accordingly,  the  laws  governing  and 
controlling  his  conduct  and  relating  to  his  property,  his  mining  claim,  should 
be  so  construed  as  to  advance  the  remedy  and  protect  his  rights.4 

organized  mining  district.  Rose  Nos.  I  &  2 
Lodes,  22  Land  Dec.  83;  Land  Office  Reg., 
Oct.  31,  1881,  §  16.  See  also  Re  Childs,  10 
Land  Dec.  173. 

Functions  and  Purpose  of  Record.  —  See  Stre- 
pey  v.  Stark,  7  Colo.  614. 

The  Record  of  a  Lode  Claim  Not  Stating  the 
Number  of  Feet  Claimed  is  admissible  in  evi- 
dence and  is  a  compliance  with  the  statute  re- 
quiring a  record  and  with  the  customary  form 
in  which  recotds  have  been  made.  Corn  er  v. 
McPhee,  1  Mont.  73.  But  a  record  has  been 
excluded  when  not  required  by  law.  Moxon 
v.  Wilkinson,  2  Mont.  421. 

Record  Books  of  a  Mining  District  are  admis- 
sible in  evidence  as  tending  to  show  the  ex- 
istence of  a  local  custom  making  the  recording 
of  claims  obligatory.  Flaherty  v.  Gwimm.  1 
Dakota  509;  Pralus  v.  Pacific  Gold,  etc.,  Min. 
Co..  35  Cal.  30. 

Where  a  Local  Statute  Requires  Certain  Pre- 
liminary Proof  before  admitting  a  claim  to 
record,  the  fact  of  record  is  prima _/<7«V  evidence 
of  compliance  with  the  statute  and  of  the  cor- 
rectness of  the  record.  Kramer  v.  Settle,  1 
Idaho  485. 

3.  See  authorities  supra,  this  section,  In 
General,  paragraph  Records  Authorized. 

4.  United  States.  —  Jupiter  Min.  Co.  v.  Bodie 
Consol.  Min.  Co.,  11  Fed.  Rep.  666,  7  Sawy. 
(U.  S)  97;  Mt.  Diablo  Mill,  etc.,  Co.  i.  Calli- 
son,  5  Sawy.  (U.  S.)  439;  North  Noonday  Min. 
Co.  r.  Orient  Min.  Co.,  r  Fed.  Rep.  522,  6 
Sawy.  (U.  S.)  299;  Shoo  Fly,  etc.,  Lode  v.  Gis- 
born,  1  Copp's  Land  Owner  135;  AY  Red  Pine 
Lode,  1  Copp's  Land  Owner  162. 

Colorado.  —  Pollard  v.  Shively,  5  Colo.  309. 
Montana.  —  Upton  v.  Larkin,  7  Mont.  449: 
Gamer  v.  Glenn,  8  Mont.  371. 

ATevada.  —  Gleeson  v.   Martin  White  Min. 
Co.,  13  Nev.  442;  Southern  Cross  Gold,  etc., 
Min.  Co.  v.  Europa  Min.  Co.,  15  Nev.  383. 
Utah.  —  Hansen  v.  Fletcher,  10  Utah  267. 
The  location  of  a  mining  claim  must  be  re- 
corded before  a  survey  thereof  may  be  made. 
Com'r  to  Surveyor-Gen.  of  Nevada,  1  Land 
Dec.  581;  Copp's  Min.  Lands  (2d  ed.)  34:  Citv 
Rock  Lode  v.  King  of  the  West  Lode,  1  Copp's 
Land  Owner  146. 
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v.  Johnson,  17  Cal.  107,  76  Am.  Dec.  574; 
Hess  v.  Winder,  30  Cal.  349;  Patterson  z:  Key- 
stone Min.  Co.,  30  Cal.  360;  Table  Mountain 
Tunnel  Co.  v.  Stranahan,  20  Cal.  198;  Smith  v. 
Doe,  15  Cal.  roo;  Kelly  v.  Taylor,  r» 3  Cal.  ir. 

1.  District  Rules  and  Customs  Relating  to  Record. 
—  Some  mining  customs  of  a  general  nature, 
which  have  been  repeatedly  recognized  by 
judicial  decisions,  may  be  said  to  have  become 
a  part  of  the  common  law  of  the  land,  Jen- 
niuon  v.  Kirk,  98  U.  S.  453;  St.  Louis  Smelting, 
etc.,  Co.  v.  Kemp,  104  U.  S.  636;  Jackson  v. 
Roby,  109  U.  S.  440;  Correa  v.  Frietas,  42 
Cal.  339. 

Necessity  for  Record,  —  See  authorises  cited 
supra,  this  subsection,  In  General,  paragraph 
Place  of  Record.  See  also  Campbell  v.  Ran- 
kin, 99  U.  S.  261;  Fuller  71.  H  irris,  29  Fed. 
Rep.  814;  Piru  Oil  Co.,  16  Land  Dec.  117; 
Land  Office  Reg.,  Oct.  31.  188 r,  §  16;  Copp's 
Min.  Lands  34;  Golden  Fleece  Gold,  etc.  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312. 

The  record  must  contain  an  accurate  de- 
scription of  the  locus  of  the  claim.  Fuller  v. 
Harris,  29  Fed.  Rep.  814. 

2.  What  Included.  —  See  authorities  in  the 
last  preceding  note.  See  also  i nfra,  this  sec- 
tion, Local  Statutory  Location  Certificate  or 
Declaratory  Statement. 

The  Record  of  a  Location  Certificate  Is  Presump- 
tive Evidence  that  a  location  has  been  properly 
made,  including  a  discovery  and  all  other 
necessary  acts.  Cheesm in  v.  Shreeve,  4.0  Fed. 
Rep.  787;  Cheesman  v.  Hart,  42  Fed.  Rep. 
98;  In  ^Juniper  Mine,  4  Copp's  Land  Owner 
114;  Jantzen  v.  Arizona  Copper  Co.,  (Ariz. 
1889)  20  Pac.  Rep.  93;  Attwood  v.  Fricot,  17 
Cal.  38,  76  Am.  Dec.  567;  Golden  Fleece  Gold, 
etc.,  Min.  Co.  v.  Cable  Consol  Gold,  etc..  Min. 
Co.,  12  Nev.  312;  Southern  Cross  Gold,  etc., 
Min.  Co.  v.  Europa  Min.  Co.,  T5  Nev.  383. 

Default  of  Recorder  Immaterial.  —  Kelly  v. 
Taylor,  23  Cal.  n;  Myers  v.  Spooler,  55  Cal. 
257;  Wesse  v.  Barker,  7  Colo.  178.  See  also 
Wheeler  v.  Smith  5  Wash.  704. 

The  Land  Office  requires  that  a  location  notice 
shall  be  recorded  in  the  office  of  the  recorder 
of  deeds  if  the  claim  is  not  situated  within  an 
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Substantial  Compliance  with  the  law  or  miners'  rules  is  all  that  is  required  ;  and 
while  indefinite  descriptions  and  calls  in  the  record  will  not  be  tolerated,1  no 
inconsequential  error  not  extending  to  the  essential  elements  of  the  record 
will  vitiate  it,  nor  will  it  be  vitiated  by  an  error  in  a  point  not  essential  under 
general  customs  and  rules,  if  the  description  is  good  and  a  natural  object  or 
permanent  monument  is  referred  to  in  the  record.* 

d.  Necessity  that  Record  Refer  to  Natural  Objects  or  Per- 
manent MONUMENTS.  — The  record,  if  made,  must  refer  to  natural  objects 
or  permanent  monuments.3  What  are  natural  objects  or  permanent  monu- 
ments must  often  be  designated  as  questions  of  fact.  *  Yet  it  seems  well 
settled,  both  by  the  courts  and  by  the  land  department  of  the  government,  that 
natural  objects  or  permanent  monuments  may  consist  of  stone  monuments, 
blazed  trees,  confluences  of  streams,  intersections  of  prominent  buttes  of 
hills,  mining  shafts,  adjoining  claims  patented  and  unpatented,  prominent 
mountain  peaks,  crossings  of  roads,  patented  claims  not  adjoining,  or  any 
objects  or  monuments  which  with  the  location  certificate  itself  and  its  calls, 
together  with  the  marks  on  the  ground,  will  enable  one  honestly  concerned  to 
determine  the  ground  claimed.5 


1.  Technical  Accuracy  is  not  required  in  mat- 
ters of  description  in  a  location  notice  or  the 
record  thereof.  Book  v.  Justice  Min.  Co.,  58 
Fed.  Rep.  106;  Bennett  v.  Harkraier,  158  U. 
S.  441.  See  also  Gleeson  v.  Martin  While  Min. 
Co.,  13  Nev.  442;  Weill  v.  Lucerne  Min.  Co., 
11  Nev.  200 

Indefinite  Descriptions  Not  Tolerated.  —  Darger 
v.  Le  Sieur,  8  Utah  160,  affirmed  on  rehearing 
g  Utah  192. 

2.  Immaterial  Errors  Do  Not  Vitiate.  —  Gamer 
v.  Glenn,  8  Mont.  371;  Garfield  Min.,  etc.,  Co. 
v.  Hammer,  6  Mont.  53;  Flavin  v.  Mattingly, 
8  Mont.  242;  Metcalf  v.  Prescott,  10  Mont.  283; 
Upton  v.  Larkin.  7  Mont.  449,  5  Mont.  600. 

3.  Reference  to  Natural  Objects  or  Permanent 
Monuments.  —  See  Rev.  Stat.  U.  S.,  §  2324,  and 
see  the  preceding  subdivisions  of  1  his  section. 

4.  What  Sufficient  as  Monuments  —  Question  of 
Fact —  United  Stales. —  Hammer  v.  Garfield 
Min.,  etc.,  Co.,  130  U.  S.  291;  North  Noonday 
Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  (U.  S.) 
299,  1  Fed.  Rep.  522;  McEvoy  v.  Hyman,  23 
Fed.  Rep.  596;  Eilers  v.  Boatman,  111  U.  S. 
356. 

California.  —  Thompson  v.  Sprav,  72  Cal. 
528. 

Montana.  —  Russell  v.  Chumasero,  4  Mom. 
309;  Dillon  v.  Bayliss,  11  Mont.  171;  Sanders 
v.  Noble,  22  Mont,  no;  O'Donnell  v.  Glenn,  8 
Mont.  248. 

Nevada.—  Gleeson  v.  Martin  White  Min.  Co., 
13  Nev.  442;  Brady  v.  Husby,  21  Nev.  453. 

New  Mexico.  —  Seidler  v.  Lafave,  4  N.  Mex. 
369;  Seidler  v.  Maxfield,  4  N.  Mex.  374. 

Utah.  —  Eilers  v.  Boatman,  3  Utah  159. 

See  a\si  supra,  this  section,  Marking  Loca- 
tion on  Ground  —  Requirements  of  Federal  Stat- 
utes —  Compliance  Generally  Question  of  Fact. 

That  the  question  whether  an  object  de- 
scribed in  the  record  of  a  mining  claim  is  a 
permanent  monument  is  a  matter  of  proof  and 
cannot  be  determined  by  the  court  from  an  in 
spection  of  the  location  notice,  see  Drummond 
v.  Long,  9  Colo.  538;  Metcalf  v.  Prescott,  10 
Mont.  283;  Garfield  Min.,  etc.,  Co.  v.  Hammer, 
6  Mont.  53;  Gleeson  v.  Martin  White  Min. 
Co.,  13  Neir.  442,  Copp's  Mineral  Lands  259. 

6.  What  Are  Natural  Objects  or  Permanent 


Monuments  —  United  States.  —  Hammer  v.  Gar- 
field Min.  etc.,  Co.,  130  U.  S.  291;  Book  v 
Justice  Min.  Co.,  58  Fed.  Rep.  106;  Jupiter 
Min.  Co.  v.  Bodie  Consol  Min.  Co.,  n  Fed. 
Rep.  666,  7  Sawy.  (U.  S.)  96;  Faxon  v.  Barnard, 
2  McCrary  (U.  S.)  44,  4  Fed.  Rep.  702;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed. 
Rep.  522;  Smith  v.  Newell,  86  Fed.  Rep.  56; 
Bennett  v.  Harkrader,  158  U.  S.  442;  Preston 
v.  Hunter,  (C.  C.  A.)  67  Fed.  Rep.  996;  Mt. 
Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Sawy.  (U. 
S.)  439.  Regulations,  Gen.  Circular  Oct.  31, 
1881,  §  14,  Copp's  Min.  Lands  34;  A'e  Red  Pine 
Lode,  1  Copp's  Land  Owner  162. 

Arizona.  —  Kinney  v.  Fleming,  (Ariz.  1899) 
56  Pac.  Rep.  723;  Jantzen  v.  Arizona  Copper 
Co.,  (Ariz.  1889)  20  Pac.  Rep.  93. 

California. — Carter  v.  Bacigalupi,  83  Cal. 
187;  Hess  v.  Winder,  30  Cal.  349;  Duryea  v. 
Boucher,  67  Cal.  141;  Kelly  v.  Taylor,  23  Cal. 
11;  McCann  v.  McMillan,  129  Cal.  350. 

Colorado.  —  Quimby  v.  Boyd,  8  Colo.  194; 
Craig  v.  Thompson,  10  Colo.  517;  Jackson  v. 
Dines,  13  Colo.  90;  Gilpin  County  Min.  Co.  v. 
Drake,  8  Colo.  586;  Pollard  v.  Shively,  5  Colo. 
309;  Duncan  v.  Fulton,  (Colo.  App.  1900)  61 
Pac.  Rep.  244. 

Idaho.  —  Brown  v.  Levan,  (Idaho  \Sq6)  46 
Pac.  Rep.  661;  Clearwater  Short-Line  R.  Co. 
v.  San  Garde,  (Idaho  1900)  61  Pac.  Rep.  137. 

Montana.  —  Upton  v.  Larkin,  7  Mont.  449; 
Garrield  Min.,  etc.,  Co.  v.  Hammer,  6  Mont. 
53;  Gamer  v.  Glenn,  8  Mont.  371;  Dillon  v. 
Bayliss,  11  Mont.  171;  Flavin  v.  Mattingly,  8 
Mont.  242;  Russell  v.  Chumasero,  4  Mont. 
309;  Riste  v.  Morton,  20  Mont.  139. 

Nevada.  —  Gleeson  v.  Martin  White  Min. 
Co.,  13  Nev.  442;  Brady  v.  Husby,  21  Nev.  453. 

New  Mexico.  —  Seidler  v.  Lafave,  4  N.  Mex. 
369;  Seidler  v.  Maxfield,  4  N.  Mex.  374;  Bax- 
ter Mountain  Gold  Min.  Co  v.  Patterson,  3 
N,  Mex  179,  per  Axtell,  C.  J. 

Utah.  —  Hansen  v.  Fletcher,  10  Utah  266; 
Wilson  v.  Triumph  Consol.  Min.  Co.,  19  Utah 
66;  Farmington  Gold  Min.  Co.  v.  Rhymnev 
Gold,  etc.,  Co..  20  Utah  365;  Wells  v.  Davis, 
(Utah  1900)  62  Pac.  Rep.  3. 

Presumption.  —  It  may  be  presumed  that  the 
natural  objects  and  permanent  monuments 
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What  Has  Been  Held  Insufficient,  —  Manifestly,  the  calls  of  the  record  must  be 
sufficiently  certain  to  show  what  is  intended;  and  a  reference  to  a  mining 
claim,  hill,  road,  or  similar  monument  must  specify  the  particular  point 
intended  on  such  claim,  hill,  or  road,  with  courses  and  distances  to  the  dis- 
covery point  or  to  some  other  certain  point  of  the  claim  in  question,  other- 
wise it  will  be  insufficient.1 

Applying  to  This  Matter  the  General  Rule  as  to  Recorded  Instruments,  the  courts  have 
generally  held  that  a  reasonable  certainty  in  respect  of  the  calls,  the  descrip- 
tion, and  the  reference  to  natural  objects  or  permanent  monuments,  should  be 
required  of  the  locator.3 

Application  of  Maxim  "  Id  Certum  Est  Quod  Certum  Reddi  Potest."  —  So,  following  gen- 
end  principles,  the  courts  have  held  that  this  maxim  applies  here  as  elsewhere.3 

e.  Local  Statutory  Location  Certificate  or  Declaratory  State- 
ment— (i)  Contents  of  Record  —  Parol  Evidence.  —  Many  of  the  states  and 
territories  have  enacted  statutes  elaborately  defining  the  necessary  acts  going 
to  make  up  a  valid  location,  and  providing  for  the  issuance  and  record  of  a  loca- 
tion certificate  or  declaratory  statement  or  for  a  record  of  the  claim,  as  these 
acts  are  variously  styled.  These  statutes  generally  provide  in  detail  the  con- 
tents of  the  location  certificate  or  declaratory  statement,  and  what  the  record 
of  the  claim  must  contain.  Generally  they  follow  carefully  the  requirement 
of  the  federal  statute  and  require  that  the  record  show  the  name  of  the 
locators,  name  of  claim,  date  of  location,  and  such  a  description  of  the  claim 
located,  with  reference  to  some  natural  object  or  permanent  monument,  as 
will  identify  the  claim.  Some  provide  for  recording  the  original  notice, 
which  must  contain  the  same  reference,  and  others  simply  require  a  record 
within  a  given  time,  leaving  the  federal  statute  to  control  as  to  its  contents. 
Some  of  the  statutes  require  that  this  permanent  notice,  location  certificate, 
or  declaratory  statement  shall  be  verified.4 

Its  Value  and  Controlling  Force. —  Most  of  the  statutes  provide  that  unless  the 
record  is  made  at  the  time  and  in  the  manner  pointed  out  it  is  absolutely 
void.5 

Compliance  with  Federal  Statute.  —  It  has  elsewhere  been  shown  that  there 
should  be  a  record  made  substantially  complying  with  the  requirements  of  the 
federal  statute.6 

Question  of  Fact.  —  It  would  seem  that  the  policy  of  the  law  is  subserved  by 

used  are  better  than  any  others  in  the  vicinity,  3.  That  Is  Certain  Which  Can  Be  Made  Certain. 

or  that  others  would  have  been  referred  to.  —  Book  v.  Justice  Min.  Co..  58  Fed.  Rep.  ic6: 
McCann  v.  McMillan,  129  Cal.  350.  See  also  Mt.  Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Savvy. 
Talmadge  v.  St.  John,  129  Cal.  430.  (U.  S.)  439,  9  Morr.  Min.  Rep.  616;  Talmadge 
Metes  and  Bounds  and  Distance  from  Another  v.  St.  John,  129  Cal.  430;  Gleeson  v.  Martin 
Claim. — -A  location  notice  and  declaratory  White  Min.  Co.,  13  Nev.  442;  Seidler  La- 
statement  on  record  describing  the  claim  by  fave,  4  N.  Mex.  369;  Seidler  v.  Maxfield,  4  N. 
metes  and  bounds  and  so  many  feet  in  a  given  Mex.  374. 

direction  from  another  location  is  sufficient.  4.  See  the  stal  utes  of  the  mining  states.  See 

Garfield  Min.,  etc.,  Co.  v.  Hammer,  6  Mont.  53.  also  supra,  this  section,  Posting  Notice  —  Notice 

It  will  be  presumed  that  such  location  referred  Required  by  State  Statutes. 

to  is  a  well-known  natural  object  or  permanent  5.  See  the  statutes. 

monument,  until  the  contrary  appears.  Ham-  Such  provisions  are  valid  and  binding,  and 
mer  v.  Garfield  Min.,  etc.,  Co.,  130  U.  S.  291;  must  be  complied  with  whether  they  provide 
Duncan  c.  Fulton,  (Colo.  App.  1900),  61  Pac.  a  penalty  for  nonperformance  or  not.  Bar- 
Rep.  882.  ringer  and  Adams  on   Mines  300;  Sisson  v. 

1.  Insufficient  References.  —  Faxon  v.  Bar-  Somers,  24  Nev.  379;  Eberle  v.  Carmichael, 
natd,  4  Fed.  Rep.  702;  McEvoy  v.  Hyman,  25  8  N.  Mex.  169.  See  also  Mallett  z\  Uncle 
Fed.  Rep.  596;  Brown  v.  Levan,  (Idaho  1896)  Sam.  Gold,  etc.,  Min.  Co.,  I  Nev.  1S8;  90  Am. 
46  Pac.  Rep.  662;  Clearwater  Short-Line  R.  Dec.  484. 

Co.  v.  San  Garde,  (Idaho  1900)  61  Pac.  Rep.  The  Statute  Will  Not  Be  Extended  beyond  its 

137;  Darger  v.  Le  Sieur,  8  Utah  160.  exact  letter.     Thus,  in  the  early  statute  of 

2.  Reasonable  Certainty  Required.  —  Hammer  Montana,  no  provision  was  made  for  placer 
v.  Garfield  Min.,  etc.,  Co.,  130  U.  S.  291;  claims,  and  it  was  held  that  they  did  not  coine 
Gamer-'.  Glenn,  8  Mont.  371 ;  Brady  v.  Husby,  within  the  law  relative  to  lode  claims.  Moxon 
21  Nev.  453;  Kahn  v.  Old  Tel.  Min.  Cq,,  2  Utah  v.  Wkilinson,  2  Mont.  421. 

174.  6.  See  supra,  this  subsection,  In  General. 
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not  holding  the  miner  to  an  absolutely  correct  line,  and  he  is  not  expected  to 
employ  a  surveyor.  If  the  record  contains  some  description  of  the  claim  by 
reference  to  natural  objects  or  permanent  monuments,  the  question  whether 
they  are  permanent  monuments  or  natural  objects,  and  whether  they  are  suffi- 
cient as  such  to  identify  the  claim,  is  generally  a  question  of  fact  to  be  left  to 
the  jury.1 

Parol  Evidence.  —  Following  the  general  rule  of  ambiguous  or  uncertain  writ- 
ings, it  has  been  held  that  parol  evidence  is  admissible  to  explain  an  ambiguity 
in  the  record.2 

(2)  Verification.  — The  statutes  of  California,  Idaho,  and  Montana  require 
the  verification  of  the  permanent  location  certificate.  What  is  a  sufficient 
verification  has  been  drawn  in  question  only  within  the  late  territory  of 
Montana.  Some  discussion  has  arisen  there  as  to  the  validity  of  the  law,  but 
the  law  has  been  sustained.  A  rigid  exactness  has  been  required  there  too 
respecting  the  verification,  ill  comporting  with  the  general  spirit  of  the  law.3 

(3)  Amendment  of  Location  Certificate.  —  Many  of  the  mining  states  and 
territories  have  enacted  statutes  authorizing  amendments  to  the  location 
certificates  in  certain  instances.4  It  is  well  settled  that  where  there  are  no 
intervening  rights  and  no  one  can  be  injured,  such  amendments  operate  by 
relation  to  the  date  of  the  discovery  and  original  notice;  but  manifestly  they 
cannot  so  operate  to  the  prejudice  of  intervening  locators  who  have  acted 
upon  the  record  as  originally  made.5 

/.  Amendment  of  Notice  or  Record  Independently  of  Statute.  — 
Following  Well-recognized  Principles,  and  in  the  absence  of  any  statute  or  rule  for- 
bidding it,  it  is  obvious  that  where  no  intervening  rights  will  be  affected,  nor 
any  locator  injured  thereby,  an  amendment  or  addendum  may  be  made  to  the 


1.  See  supra,  this  subsection,  Necessity  that 
Record  Refer  to  Natural  Objects  or  Permanent 
Monuments. 

Recognizing  the  difficulties  which  often  be- 
set the  miner  in  making  his  locations,  it  is  the 
policy  of  the  law  to  measure  his  rights  with 
liberality,  and  not  hold  him  always  to  strict 
lines.  McEvoy  v.  Hyman,  25  Fed.  Rep.  596; 
Weill  v.  Lucerne  Min.  Co.,  n  Nev.  200;  Mc- 
Cann  71.  McMillan,  129  Cal.  350. 

2.  Parol  Evidence  Admissible  to  Explain  Am- 
biguity.—  Campbell  v.  Rankin,  99  U.  S.  261; 
Meicalf  v.  Prescott,  10  Mont.  283;  Duryea  v. 
Boucher,  67  C^i.  141. 

3.  Verification.  —  Sess.  Laws  Cal.  1897,  c. 
159.  §  5.  Gen.  Laws  Cal.  (1897),  lit.  183;  Sess. 
Laws  Idaho  1895,  pp.  29,  30;  Pol.  Code  Mont. 
(1895),  §3612;  Preston  v.  Hunter,  67  Fed.  Rep. 
996; 29 U.  S.  App.  621;  Mattingly  v.  Lewisohn. 
13  Mont.  508;  McCowan  v.  Maclay,  16  Mont. 
234;  Wenner  v.  McNulty,  7  Mont.  30;  O'Don- 
nell  v.  Glenn,  8  Mont.  248,  9  Mont.  452; 
Metcalf  v.  Prescott,  10  Mont.  284;  Berg  v. 
Koegel,  16  Mont.  266;  Russell  v.  Hoyt.  4 
Mont.  412;  Russell  v.  Chumasero,  4  Mont. 
309;  McBurney  v.  Berry,  5  Mont.  300.  The 
validity  of  this  class  of  legislation  was  doubted 
at  another  time  by  De  Wolfe,  I.,  in  Flick  v. 
Goll  Hill,  etc.,  Min.  Co.,  8  Mont.  298.  But 
the  latesi  expression  of  this  court  on  this  sub- 
ject impliedly  if  not  expressly  upholds  the 
validity  of  this  legislation  by  holding  that 
Comp.  Stat.  Mont.  (1887).  §  1447,  subdiv.  5, 
requiring  the  filing  of  a  declaratory  statement 
under  oath,  is  not  satisfied  by  an  allegation  of 
a  mere  record  notice.  Power  v.  Sla,  (Mont. 
1900)  61  Pac.  Rep.  468 

20  C.  of  L.— 46 


4.  See  the  various  statutes. 

5.  When  Amendment  Will  Relate  to  Original 
Date.  —  The  law  has  been  stated  by  Judge  Hal- 
lett  to  be  that  as  the  first  record  of  a  mining 
claim  is  usually  if  not  always  imperfect,  it  is 
the  policy  of  the  law  to  give  to  the  locator  an 
opportunity  to  correct  his  record  when  defects 
are  found  therein,  and  when  so  corrected  the 
amendment  takes  effect  with  the  original  as 
of  the  date  thereof.  McEvoy  v.  Hyman,  25 
Fed.  Rep.  596.  See  also  Faxon  v.  Barnard,  4 
Fed.  Rep.  702;  Strepev  v.  Stark,  7  Colo.  614. 

When  Amendment  Will  Operate  from  Date  of 
Making  Only. — Strepey  v.  Stark,  7  Colo.  614. 
Upholding  the  same  principle  see  Preston  v. 
Hunter,  67  Fed.  Rep.  996,  29  U.  S.  App.  621; 
Van  Zandt  v.  Argentine  Min.  Co.,  8  Fed.  Rep. 
725;  Faxon  z>.  Barnard,  4  Fed.  Rep.  702;  Os- 
catnp  v.  Crystal  River  Min.  Co.,  58  Fed.  Rep. 
293,  19  U.  S.  App.  18;  Belle  v.  Meagher,  104 
U.  S.  279;  McEvoy  v.  Hyman,  25  Fed.  Rep. 
596;  North  Noonday  Min.  Co.  z:  Orient  Min. 
Co.,  6  Savvy.  (U.  S.)  299,  1  Fed.  Rep.  522; 
(upiter  Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  7 
Sawy.  (U.  S.)  114,  11  Fed.  Rep.  666;  Zollers 
v.  Evans,  5  Fed.  Rep.  172;  Harris  v.  Equator 
Min.,  etc.,  Co.,  8  Fed.  Rep.  863;  Wiltsee  v. 
King  of  Arizona  Min.,  etc.,  Co.,  (Ariz,  igoo) 
60  Pac.  Rep.  896;  Hall  v.  Arnolt,  80  Cal.  348; 
McGinr.is  v.  Egbert,  8  Colo.  41;  Craig  v. 
Thompson,  10  Colo.  517;  Omar  v.  Soper,  ir 
Colo.  380,  7  Am.  St.  Rep.  246;  Pollard  v. 
Shivelv,  5  Colo.  309. 

Where  an  Older  location  Has  Been  Abandoned 
and  a  junior  one  overlaps,  the  junior  locator 
may  file  an  amendment  as  to  the  overlapping 
ground.    Johnson  v.  Young,  18  Colo.  625. 
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original  record,  observing  the  same  forms  and  rules  as  are  required  for 
an  Original  record.1 

Estoppels  by  First  Record.  —  Proceeding  under  the  general  principles  of  estoppel, 
however,  it  is  well  settled  that  where  other  rights  have  grown  up,  guided  or 
controlled  by  the  original  record,  no  such  addendum  or  amendment  can  be 
made. 8  - 

VII.  Estate  Secured  by  Location  —  1.  In  General.  —  A  location  perfected 
as  required  by  law  gives  to  the  locator  the  exclusive  right  of  possession  of  the 
surface  ground  and  all  the  veins  of  every  kind,  not  only  the  one  located,  but 
all  others,  including  spurs,  offshoots,  and  cross-veins,  the  tops  or  apexes  of 
which  lie  within  the  surface  boundaries.3 

2.  Surface  Eights  —  a.  In  General.  —  An  orderly  and  philosophical  exam- 
ination of  the  subject  necessarily  segregates  the  discussion  of  surface  rights, 
which  are  exclusive,  from  those  which  attach  to  the  lode  or  vein,  which 
imposes  a  new  condition  or  limitation  upon  the  common-law  estate  in  and  own- 
ership of  land.4  Trior  to  the  statute  the  lode  was  the  principal  thing  located, 
and  the  surface  right  was  a  mere  incident.5  This  was  obviously  an  innova- 
tion upon  the  prevailing  and  accepted  doctrine  of  exclusive  ownership  of  real 
property,0  and  while  these  possessory  rights  were  recognized  by  national  and 
state  legislation  and  by  the  courts,7  and  were  sufficient  upon  which  to  base 


1.  North  Noonday  Min.  Co.  v.  Orient  Min. 
Co.,  6  Savvy.  (U.  S.)  299,  1  Fed.  Rep.  522; 
Jupiter  Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  ir 
Fed.  Rep.  666;  Golden  Terra  Min.  Co.  v. 
Mahler,  4  Mor.  Min.  Rep.  390;  Gleeson  v.  Mar- 
tin White  Min.  Co.,  13  Nev.  442;  Golden 
Fleece  Gold,  etc.,  Min.  Co.  v.  Cable  Consol. 
Gold,  etc.,  Min.  Co.,  12  Nev.  312. 

2.  Kelly  v.  Taylor,  23  Cal.  n;  Thompson  v. 
Spray,  72  Cal.  528.  And  see  the  preceding 
note. 

Amendment  Made  Before  Expiration  of  Location 
Period  Cannot  Be  Questioned.  —  Erhaidt?/.  Boaro, 
113  U.  S.  527,  8  Fed.  Rep.  692;  Preston  v. 
Hunter,  67  Fed.  Rep.  996.  29  U.  S.  App  621; 
Craig  v.  Thompson,  10  Colo.  517;  Lebanon 
Min.  Co.  v.  Consolidated  Republican  Min.  Co., 
6  Colo.  371;  Sanders  v.  Noble,  22  Mont,  no; 
Marshall  p.  Harney  Peak  Tin  Min.,  etc.,  Co., 
1  S.  Dak.  350. 

3.  Right  of  Possession  Secured  by  Location  — 
United  Slates.  —  Gwillim  v.  Donnellan,  115  U. 
S.  45;  Benson  Min.,  etc.,  Co.  v.  Alta  Min., 
etc.,  Co.,  145  U.  S.  428;  Walrath  v.  Champion 
Min.  Co.,  44  U'S.  App.  291,  72  Fed.  Rep.  978; 
Eureka  Consol.  Min.  Co.  v.  Richmond  Min. 
Co.,  4  Savvy.  (U.  S.)  302,  8  Fed.  Cas.  No.  4,548; 
Iron-Silver  Min.  Co.  v.  Cheeseman,  2  McCrary 
(U.  S.)  191;  Iron  Silver  Min.  Co.  v.  Els>in  Min  , 
etc.,  Co.,  118  U.  S.  196;  King  v.  Amy,  etc. 
Min.  Co.,  152  U.  S.  222;  North  Noonday  Min. 
Co.  v.  Orient  Min.  Co  ,  6  Savvy.  (U.  S.)  2gg; 
Erhardt  v.  Boaro,  113  U  S.  527.  See  also 
Crossman  v.  Penderv,  8  Fed.  Rep.  693;  In  re 
Lewis  Smiih,  1  Land  Dec.  15. 

Arizona.  —  Watervale  Min.  Co.  v.  Leach, 
(Ariz.  1893)  33  Pac.  Rep.  418. 

California.  —  Anthony  v.  Jillson,  83  Cal.  296; 
Wilhelin  v.  Silvester,  101  Cal.  358;  Phenix 
Mill,  etc.,  Co.  v.  Lawrence,  55  Cal  143. 

Colorado. — Seymour  v.  Fisher,  16  Colo.  1S8; 
Wolfley  v.  Lebanon  Min.  Co..  4  Colo.  112. 

Montana.  —  Silver  Bow  Min.,  etc.,  Co.  v. 
Clark,  5  Mont.  378;  Talbott  v.  Kin?,  6  Mont.  76. 

Nevada.  —  Patchen  v.  Keeley,  ig  Nev.  404; 
Gleeson  v.  Martin  White  Min.  Co.,  13  Nev.  442. 


New  Mexico.— Wills  v.  Blain,  4  N.  Mex.  378. 
Utah.  —  Blake  v.  Butie  Silver  Min.  Co.,  2 
Utah  54;  Bullion,  etc.,  Min.  Co.  v.  Eureka  Hill 
Min.  Co.,  5  Utah  3. 

4.  For  a  Full  Discussion  of  Surface  Rights,  see 
infra,  this  section.  Subsurface  Rights. 

5.  Rule  Prior  to  Statute  —  United  States.  — 
Walrath  v.  Champion  Min.  Co.,  63  Fed.  Rep. 
552;  Eureka  Consol.  Min.  Co.  v.  Richmond 
Min.  Co.,  5  Savvy.  (U.  S.)  121. 

California.  — Johnson  v.  Parks,  10  Cal.  447. 
Colorado.  —  Patterson  v.  Hitchcock.  3  Colo. 
533;  Wolfley  v.  Lebanon  Min.  Co.,  4  Colo.  112. 
Idaho.  —  Atkins  v.  Ilendree,  I  Idaho  95. 
Nevada.  —  Gleeson  v.  Martin  White  Min. 
Co.,  13  Nev.  442. 

Utah.  —  Blake  v.  Butle  Silver  Min.  Co.,  2 
Utah  54;  McCormick  v.  Varnes,  2  Utah  355. 

Distinction.  —  But  it  was  not  intended  that 
two  separate  estates  would  be  thus  granted. 
McCormick  v.  Varnes,  2  Utah  355;  Wolfley  v. 
Lebanon  Min.  Co.,  4  Colo.  112. 

6.  Cujus  Est  Solum  E]us  Est  Usque  ad  Caelum  et 
ad  Inferos  is  the  maxim  of  the  law.  2  Black. 
Com.  18;  Broom's  Leg.  Max.  (8th  ed.)  395,  397; 
Co.  Lilt.  4a;  Reynolds  v.  Clarke.  2  Ld.  Ravin. 
I3gg;  Fay  v.  Prentice,  1  C.  B.  828,  50  E.  C.  L. 
828;  Bullion  Min.  Co.  v.  Croesus  Gold,  etc., 
Min.  Co.,  2  Nev.  168,  go  Am.  Dec.  526. 

7.  Possessory  Rights  Recognized  by  Legislation 
and  by  Courts  —  United  States.  —  Act  Cong. 
Feb.  27,  1865,  13  U.  S.  Stat,  at  L.  441,  c.  64. 
§  g;  Broder  v.  Natoma  Water,  etc.,  Co  ,  101 
U.  S.  274;  Sparrow  v.  Strong,  3  Wall.  (U.  S.) 
97;  St.  Louis  Smelling,  etc.,  Co.  v.  Kemp, 
104  U.  S.  636;  Chambers  v.  Harrington,  in  U. 
S.  350;  Harris  v.  Equator  Min.,  etc.,  Co.,  8 
Fed.  Rep.  863.  See  also  Jennison  v.  Kirk,  98 
U.  S.  453;  Jackson  v.  Roby,  109  U.  S.  440; 
Glacier  Mountain  Silver  Min.  Co.  v.  Willis,  127 
U.  S.  471. 

California.  —  Practice  Act  1851,  §  621;  Mor- 
ton v.  Solambo  Copper  Min.  Co.,  26  Cal.  527; 
Merced  Min.  Co.  v.  Fremont,  7  Cal.  317,  68 
Am.  Dec.  262;  Boggs  v.  Merced  Min.  Co.,  14 
Cal.  378;  People  v.  Morrill,  26  Cal.  336;  Eng- 
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and  maintain  possessory  actions,  they  were  inadequate  to  meet  the  necessities 
of  the  situation.1  The  statute  extends  and  to  some  extent  reverses  pre- 
vious conditions,  thus  making  surface  lines  the  measure  of  subsurface  rights, 
enlarged  in  the  case  of  following  the  vein  on  its  downward  course  or  dip  as 
hereinafter  illustrated. 8 

b.  Interdependent  Nature  of  Rights  to  Surface  and  to  Lode. — 
The  right  to  the  surface  ground  depends  upon  the  existence  of  the  lode  and 
its  continuation  longitudinally.3  Correspondingly,  the  right  to  pursue  the 
vein  on  its  dip  depends  upon  the  correct  placing  of  surface  lines.1 

f.  •  How  Right  Is  Acquired. — The  right  of  possession  comes  from  a 
valid  location  and  a  compliance  with  the  requirements  of  the  law  and  of  the 
local  rules  and  regulations;  whence  it  follows  that  no  valid  title  can  be 
acquired  by  a  mere  naked  possession  without  location  or  boundaries  marked 
indicating  an  intention  to  claim  a  mining  location.5    But  the  locator  is  not 


lish  v.  Johnson,  17  Cal.  107,  76  Am.  Dec.  574; 
Attwood  v.  Fricot,  17  Cal.  38,  76  Am.  Dec.  567. 
See  also  People  v.  Shearer,  30  Cal.  645;  Con- 
ger v.  Weaver,  6  Cal.  54S,  65  Am.  Dec.  528; 
Smith  v.  Doe,  15  Cal.  roi. 

Montana.  —  King  v.  Elwards,  I  Mont.  235. 

See  also  Gottschall  v.  Melsing,  2  Nev.  185; 
Gold  Hill  Quartz  Min.  Co.  v.  Ish,  5  Oregon 
104. 

1.  See  Gleeson  v.  Martin  White  Min.  Co.,  13 
Nev.  442. 

2.  See  infra,  1  his  section,  Subsurface  Rights. 

3.  Right  to  Surface  Ground  Depends  upon  Exist- 
ence of  Lode.  —  It  has  been  held  that  if  a  located 
lode  terminates  at  any  point  within  the  loca- 
tion, or  departs  at  any  point  from  the  side 
lines,  the  location  beyond  such  point,  and  to 
that  extent,  is  defeasible,  if  not  void,  before 
patent.  Patterson  v.  Hitchcock,  3  Colo.  533. 
See  also  Tyler  Min.  Co.  v.  Sweeney,  54  Fed. 
Rep  284;  7  U.  S.  App.  463;  Terrible  Min.  Co.  v. 
Argentine  Min.  Co.,  89  Fed.  Rep  583;  King  v. 
Amy,  etc.,  Consol.  Min.  Co.,  9  Mint.  543. 

4.  Iron  Silver  Min.  Co.  v.  Elgin  Min.,  etc., 
Co.,  118  U.  S.  196;  Doe  v.  Sanger.  83  Cal. 
203. 

5.  How  Title  Is  Acquired  —  United  States.  — 
Chapman  v.  Toy  Long,  4  Sawv.  (U.  S.)  28,  5 
Fed.  Cas.  No.  2,610;  Belk  v.  Meagher,  104  U. 
S.  279;  Gwillim  v.  Donnellan,  115  U.  S.  45. 

California.  —  English  v.  Johnson,  17  Cal. 
115,  76  Am.  Dec.  574;  Hess  v.  Winder,  30  Cal. 
355;  Horswell  v.  Ruiz,  67  Cal.  in. 

Colorado. —  Sweet  v.  Webber,  7  Colo.  443; 
Becker  v.  Pugh,  9  Colo.  589;  Manning  v. 
Strehlow,  ri  Colo.  451. 

Montana.  —  Hopkins  v.  Noyes,  4  Mont.  556; 
McKinstry  v.  Clark,  4  Mont.  370;  Noyes  v. 
Black,  4  Mont.  527;  Hammond  v.  Foster,  4 
Mont.  421;  Garfield  Min.,  etc.,  Co.  v.  Hammer, 
6  Mom.  53. 

Nevada. — Oreamuno  v.  Uncle  Sam  Gold, 
etc.,  Min.  Co.,  1  Nev.  215;  Mallett  v.  Uncle 
Sam  Gild,  etc.,  Min.  Co  ,  I  Nev.  188,  90  Am. 
Dec.  434;  Gleeson  v.  Martin  White  Min.  Co., 
13  Nev.  442. 

Utah.  —  Roberts  v.  Wilson,  I  Utah  292. 

The  Rule  in  ^aiiwrnia  Prior  to  the  Enactment 
of  the  Statutes  was  that  mining  claims  may  be 
held  by  possession,  but  that  possession  is  regu- 
lated and  defined  by  usage  and  by  local  con- 
ventional rules.  Attwood  v.  Fricot,  17  Cal.  37. 
76  Am.  Dec.  567.    See  also  English  v.  John- 


son, 17  Cal.  114,  76  Am.  Dec.  574;  Patterson 
v.  Kevstone  Min.  Co.,  23  Cal.  576;  Walsh  v. 
Hill,  38  Cal.  487. 

So  a  mining  claim  on  the  public  domain  may 
be  held  either  by  actual  occupancy  and  the  ex- 
ercise of  control  over  it  by  distinctly  maiking 
the  boundaries  by  monuments  and  marks,  or 
by  occupancy  in  accordance  with  the  local 
mining  customs,  and  recording  where  neces- 
sary.   Hess  v.  Winder,  30  Cal.  349. 

Recording.  —  One  in  possession  under  a  valid 
notice  who  fails  to  record  his  claim  within 
the  required  time  is  not  postponed  to  a  junior 
overlapping  locator  providing  he  afterwards 
records  in  the  proper  manner.  Omar  v.  Soper, 
11  Colo.  380  7  Am.  St.  Rep.  246. 

"By  Actual  Possession  is  meant  a  subjection 
to  the  will  and  dominion  of  the  claimant,  and 
is  usually  evidenced  by  occupation  *  *  * 
or  by  appropriate  use,  according  to  the  par- 
ticular locality  and  quality  of  the  property." 
Coryell  v.  Cain,  16  Cal.  567. 

No  Acts  Are  Required  as  Evidence  of  Possession 
of  a  mining  claim  other  than  those  usually  per- 
formed by  the  owners  of  such  claims.  A 
miner  is  not  expected  to  reside  on  his  claim, 
nor  to  build  on  it,  nor  to  cultivate  it,  nor  in- 
close it.  He  may  be  in  possession  by  himself 
or  by  his  agents  orservants. 

California .  —  English  v.  Johnson,  17  Cal. 
107,  76  Am.  Dec.  574;  Table  Mountain  Tunnel 
Co.  v.  Stranahan,  20  Cal.  199,  31  Cal.  387; 
Attwood  v.  Fricot,  17  Cal.  37,  76  Am.  Dec. 
567;  Patterson  v.  Keystone  Min.  Co.,  23  Cal. 
575;  Hess  v.  Winder,  30  Cal.  349;  Coryell  v. 
Cain,  16  Cal.  567. 

Colorado. — Strepey  v.  Stark,  7  Colo.  614; 
Hugunin  v.  McCunniff,  2  Colo.  367. 

Iowa.  —  Chamberlain  v.  Collinson,  45  Iowa 
429. 

Nevada.  —  Rogers  v.  Cooney,  7  Nev.  213. 

Tennessee.  —  West  7'.  Lanier,  9  Humph. 
(Tenn.)  762. 

Wisconsin.  —  Bracken  v.  Preston,  1  Pin. 
(Wis.)  584,  44  Am.  Dec.  412. 

Secret  Underground  Possession  is  unavailing  as 
against  a  notorious  surface  possession  for  the 
purpose  of  making  a  location.  Eilers  v.  Boat- 
man, 3  Utah  159. 

Common  Law  —  Possession  of  Surface  Owner  Ex- 
tended to  Mines  After  Severance.  — Stratton  v. 
Lyons,  53  Vt.  641.    See  also  Keyse  v.  Powell, 
2  El.  &  Bl.  132,  75  E.  C.  L.  132. 
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required  to  patent  his  claim.' 

Possessor's  Right  to  Perfect  Location.  —  It  has  already  appeared  herein  that  one  in 
possession  has  a  reasonable  time  in  which  to  perfect  a  location ;  and  if  he  is 
seasonably  pursuing  his  rights  he  will  be  protected  in  his  possession  for  that 
purpose.* 

Presumption  Arising  from  Possession.  —  One  in  possession  of  real  property  includ- 
ing a  mining  claim  is  presumed  to  be  rightfully  in  possession  until  the  contrary 
appears;  3  and  one  having  no  higher  right,  a  mere  trespasser,  may  not  intrude 
on  such  possession  and  by  a  trespass  inaugurate  a  location. 4  Hut  possession 
and  the  presumption  arising  therefrom  must  never  be  mistaken  for  a  location. 
Mere  possession  does  not  supply  the  place  of  a  location  or  protect  the  pos- 
sessor against  a  location  peaceably  made ;  5  and  if  the  possessor  permits  in 
silence  an  intrusion  upon  his  possession  and  a  location  peaceably  made  there- 
after, he  cannot  complain.6 

d.  Nature,  Quality,  and  Extent  of  Right  —  (i)  In  General. — 
A  valid  location  in  compliance  with  the  requirements  of  law  7  has  the  effect  of 
a  grant  from  the  government  of  the  right  to  the  exclusive  possession  of  the 
lands  located.8  It  invests  the  locator  with  an  estate  which,  for  the  time  being, 
at  least,  and  until  divested  by  one  of  the  means  authorized  by  statute,  or  by 
the  happening  of  one  of  the  events  working  divestiture,  is,  except  in  name 


Possession  May  Be  Proven  by  Admissions.  — 

Wild  v.  Holt,  9  M.  &  W.  672;  Green  v.  Ophir 
Copper,  etc.,  Min.  Co.,  45  Cal.  522. 

Possession  of  One  Seam  may  be  considered  as 
evidence  of  the  possession  of  an  overlying 
seam.  Turner  v.  Reynolds,  23  Pa.  St.  199; 
Crouch  v.  Ptiryear,  1  Rand.  (Va.)  25S,  10  Am. 
Dec.  528. 

1.  Patent  Not  Essential.  —  Gold  Hill  Quartz 
Min.  Co.  v.  Ish,  5  Oregon  104.  See  also 
Manuel  v.  Wulff,  152  U.  S.  505;  Butte 
City  Smoke-house  Lode  Cases,  6  Mont. 
397. 

2.  See  supra,  this  title,  Essentials  of  Valid 
Location  —  Effect  of  Discovery  on  Time  to  Com- 
plete Location. 

3.  Prima  Facie  Presumption  that  Possession  Is 
Rightful —  United  States.  —  Campbell  v.  Ran- 
kin, 99  U.  S.  261 ;  Harris  Equator  Min.,  etc., 
Co.,  8  Fed.  Rep.  863. 

California.  —  Coryell  v.  Cain,  16  Cal.  567; 
Attwood  v.  Fricot,  17  Cal.  38,  76  Am.  Dec.  567; 
Hess  v.  Winder,  30  Cal.  349;  Merced  Min.  Co. 
v.  Fremont,  7  Cal.  317,  68  Am.  Dec.  262; 
Garthe  v.  Hart,  73  Cal.  541. 

Colorado. — "Sears  v.  Taylor,  4  Colo.  38; 
Milsap  v.  Stone,  2  Colo.  137. 

Montana.  —  Robertson  v.  Smith,  I  Mont.  410; 
Gropper  v.  King,  4  Mont.  367. 

Nevada.  —  Golden  Fleece  Gold,  etc.,  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312;  Sankey  v.  Noyes,  1  Nev.  68;  Stain- 
inger  v.  Andrews,  4  Nev.  59. 

4.  Possession  Good  Against  Mere  Trespasser  — 
United  States. — Grossman  v.  Pendery,  2  Mc- 
Crary  (U.  S.)  139;  Erhardt  v.  Boaro,  113  U.  S. 
527;  Haws  v.  Victoria  Copper  Min.  Co.,  160  U. 
S.  303;  Belk  v.  Meagher,  104  U.  S.  279;  Faxon 
v.  Barnard,  4  Fed.  Rep.  702;  Zollars,'  etc., 
Consol.  Min.  Co.  v.  Evans,  2  McCrary  (U.  S.) 
39;  Hamilton  v.  Southern  Nevada  Gold,  etc., 
Min.  Co.,  33  Fed.  Rep.  562. 

Arizona.  —  Rush  v.  French,  I  Ariz.  154. 

Califor7iia.  —  English  v.  Johnson,  17  Cal. 
107.  76  Am.  Dec.  574;  Gregory  v.  Pershbaker, 
73  Cal.  109;  Neuebaumer  v.  Woodman,  89  Cal. 


310;  Dodge  v.  Yates,  76  Cal.  254;  Hawxhurst 
v.  Lander,  2S  C  I.  331. 

Colorado.  —  Wakeman  v.  Norton,  24  Colo. 
192;  Lebanon  Min.  Co.  v.  Consolidated  Repub- 
lican Min.  Co.,  6  Colo.  371;  Weese  v.  Barker, 
7  Colo.  178. 

Nevada. —  Roses'.  Richmond  Min.  Co.,  17 
Nev.  25. 

Utah.  —  Eilersw.  Boatman,  3  Utah  159;  Wil- 
son v.  Triumph  Consol.  Min.  Co.,  19  Uiah  66. 

And  see  the  authorities  cited  in  the  last  pie- 
ceding  note. 

5.  Garfield  Min.,  etc.,  Co.  v.  Hammer,  6 
Mont.  53,  affirmed  130  U.  S.  291;  Belk  v. 
Meagher,  104  U.  S.  279.  See  also  Boggs  v. 
Merced  Min.  Co.,  14  Caf.  279. 

There  Can  Be  No  Color  of  Title  in  a  mere  naked 
possession.  Deffeback  v.  Hawke,  115  U.  S. 
392- 

Recognition  of  Claim  by  Miners  in  Vicinity.  — 

But  it  has  been  held  that  where  a  mining  claim 
is  made  and  actually  possessed  and  worked 
for  several  years,  the  claim  and  location  being 
generally  recognized  as  valid  by  the  miners  in 
the  vicinity,  the  title  of  the  claimant  is  good 
even  though  the  location  may  not  have  been 
originally  made  in  strict  accordance  with  the 
miners'  rules.  Kinney  v.  Consolidated  Vir- 
ginia Min.  Co.,  4  Sawy.  (U.  S.)  382,  14  Fed. 
Cas.  No.  7,827. 

6.  Crossman  v.  Pendery,  2  McCrary  (U.  S.) 
139,  8  Fed.  Rep.  693;  Erhardt  v.  Boaro.  113 
U.  S.  527;  Horswell  v.  Ruiz,  67  Cal.  in. 

7.  See  supra,  this  subsection,  I/ow  Right  Is 
Acquired. 

8.  Valid  Location  Equivalent  to  Grant.  —  Gwil- 

lim  v,  Donnellan,  115  U.  S.  45;  Forbes  v. 
Gracey,  94  U.  S.  762;  Belk  v.  Meagher,  104  U. 
S.  279;  Noyes  v.  Mantle,  127  U.  S.  34S;  Sulli- 
van v.  Iron  Silver  Min.  Co.,  143  U.  S.  431; 
Manuel  v.  Wulff,  152  U.  S.  505,  Brannagan 
v.  Dulaney,  2  Land  Dec.  744;  Renshaw  r. 
Switzer,  6  Mont.  464:  Garfield  Min.,  etc.,  Co.  v. 
Hammer,  6  Mont.  53;  Stater/.  Second  Judicial 
Dist.  Ct.,  24  Mont.  330;  Wills  c.  Blain,  4  N, 
Mex.  378. 
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only,  an  estate  of  inheritance  to  all  intents  and  purposes.1  The  estate  so 
acquired  is,  in  most  states,  by  express  statutory  provision,  classed  as  real 
estate.2  It  is  property  in  the  highest  sense  of  the  term,  and  like  real  prop- 
erty in  general  may  be  sold,  transferred,  or  mortgaged,  and  upon  the  death  , 
of  the  locator  will  pass  by  descent  to  his  heirs.3  The  method  of  its  convey- 
ance is  governed  by  the  ordinary  rules  relating  to  the  conveyance  of  real  prop- 
erty,4 and  like  other  real  property  it  may,  when  mortgaged,  be  redeemed.5 

May  Be  Sold  on  Execution.  —  Contrary  to  the  general  rule  which  prohibits  land, 
the  paramount  title  to  which  is  in  the  United  States,  from  sale  on  execution, 
it  is  well  settled  that  these  possessory  rights  to  mining  claims  may  be  seized 
and  sold  upon  execution.6 

No  Dower  interest  Attaches.  —  While  the  general  rule  at  common  law  was  that 
dowei  attached  to  opened  and  improved  mines  and  quarries,7  and  that  rule  is 
recognized  in  the  United  States  wherever  the  right  of  dower  exists,  it  did  not 
attach  to  copyhold  lands,  and  for  reasons  equally  cogent  it  may  be  considered 
as  settled  that  no  dower  attaches  to  unpatented  mines  in  the  United  States.8 


1.  Estate  of  Inheritance —  United  States.— 
Belk  v.  Meaghsr,  104  U.  S.  279;  Forbes  v. 
Gracey,  94  U.  S.  762;  Gvvillim  v.  Donnellan, 
115  U.S.  45;  Harris  v.  Equator,  etc.,  Min.  Co., 
8  Fed.  Rep.  863;  Manuel  v.  VVulff,  152  U.  S. 
505;  Noyes  v.  Mantle,  127  U.  S.  348;  Piru  Oil 
Co.,  16  Land  Dec.  117;  In  re  Gabathuler,  15 
Land  Dec.  418;  Brannagan  v.  Dulaney,  2  Land 
Dec.  744;  Cordell  Placer,  4  Land  Dec.  476;  Ft. 
Maginnis  Case,  1  Land  Dec.  552. 

California.  —  Merced  Min.  Co.  v.  Fremont, 
7  Cal.  317,  68  Am.  Dec.  262;  McGarrity  v. 
Byington,  12  Cal.  426;  Walton  v.  Lambard,  51 
Cal.  258;  Hughes  v.  Dervlin,  23  Cal.  50T;  Mer- 
ritt  v.  Judd,  14  Cal.  64;  VVatts  v.  White,  13 
Cal.  324;  McKeon  v.  Bisbee,  9  Cal.  137;  Alt- 
wood  v.  Fricot,  17  Cal.  38,  76  Am.  Dec.  567; 
Hess  v.  Winder,  30 Cal.  349;  Gaylord  v.  Place, 
98  Cal.  472. 

Colorado.  —  Seymour  v.  Fisher,  16  Colo.  188; 
Armstrong  v.  Lower,  6  Colo.  581;  McFeters  v. 
Pierson,  15  Colo.  201,  22  Am.  St.  Rep.  388; 
Atkinson  v.  Tabor,  7  Colo.  195. 

Idaho.  —  Atkins  v.  Hendree,  1  Idaho  95. 

Montana  —  Talbott  v.  King,  6  Mont.  76; 
Rus=.ell  v.  Chumasero,  4  Mont.  309;  Silver  Bow 
Min.,  etc.,  Co.  v.  Clark,  5  Mont.  378;  Robert- 
son v.  Smith,  1  Mont.  410;  Hauswirth  v. 
Batcier,  4  Mont.  299;  Hopkins  v.  Noyes,  4 
Mont.  556;  Belk  v.  Meagher,  3  Mont.  65;  Slate 
v.  Second  Judicial  Dist.  Ct.,  (Moni.  1900)  61 
Pac.  Rep.  882. 

Nevada.  —  Hale,  etc.,  Gold,  etc.,  Min.  Co.  v. 
Storey  County,  1  Nev.  104. 

New  Mexico.  —  Wills  v.  Blain,  4  N.  Mex. 
378. 

Utah.  —  Blake  v.  Butte  Silver  Min.  Co.,  2 
Utah  54. 

local  Rules.  —  The  right  to  a  mining  claim 
vests  by- taking  in  accordance  with  local  rules. 
McGarrity  v.  Byington,  12  Cal.  426. 

2.  Melton  v.  Lambard,  51  Cal.  258;  Hopkins 
v.  Noyes,  4  Mont.  556  And  see  the  statutes 
of  the  several  states. 

3.  Characteristics  of  Estate  Required  by  Locator 
—  United  States.  —  Harris  v.  Equator  Min., 
etc.,  Co.,  8  Fed.  Rep.  863;  Forbes  v.  Gracey, 
94  U.  S.  767;  Aspen  Min.,  eic,  Co.  v.  Rucker, 
28  Fed.  Rep.  220;  Belk  v.  Meagher,  104  U.  S. 
279;  Gvvillim  v.  Donnellan,  115  U.  S.  45;  Noyes 
f.  Mantle,  127  U.  S.  348;  Gillis  v.  Downey,  56 


U.  S.  App.  567,  85  Fed.  Rep.  483;  Manuel  v. 
Wulff,  152  U.  S.  505;  Sullivan  v.  Iron  Silver 
Min.  Co.,  143  U.  S.  431.  See  also  Sullivan  v. 
Iron  Silver  Min.  Co.,  109  U.  S.  550. 

California.  —  Gaylord  v.  Place,  98  Cal.  472; 
Merritt  v.  Judd,  14  Cal.  59;  Spencer  v.  Winsel- 
man,  42  Cal.  479;  Hughes  v.  Devlin,  23  Cal. 
502;  VVatts  v.  White,  13  Cal.  321;  Attvvood  v. 
Fricot,  17  Cal.  38,  76  Am.  Dec.  567;  McKeon 
v.  Bisbee,  9  Cal.  137;  Hess  v.  Winder,  30  Cal. 

349-  }  • 

Colorado.  —  Roseville  Alia  Min.  Co.  v.  Iowa 
Gulch  Min.  Co.,  15  Colo.  29,  22  Am.  St.  Rep. 
373;  McFeters  v.  Pierson,  15  Colo.  201,  22  Am. 
St.  Rep.  388;  Atkinson  v.  Tabor,  7  Colo.  195. 

Dakota. — Suessenbach  v.  Deadvvood  First 
Nat.  Bank,  5  Dak.  477. 

Montana.  —  Belk  v.  Meagher,  3  Mont.  67; 
State  v.  Second  Judicial  Dist.  Ct.,  (Mont.  1900) 
61  Pac.  Rep.  882. 

Nevada.  —  Dall  v.  Confidence  Silver  Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419;  Hale,  etc., 
Gold,  etc.,  Min.  Co.  v.  Storey  County,  1  Nev. 
104. 

Oregon.  —  Bishop  v.  Baisley,  28  Oregon  119. 
Under  the  Mexican  Law  the  same  rule  pre- 
vails.   U.  S.  v.  Castillero,  2  Black  (U.  S.)  17. 

May  Be  Selected  as  Homestead.  —  Mineral 
land  of  the  United  States  which  has  been 
located  and  used  chiefly  as  a  placer  claim,  but 
which  has  also  been  used  as  a  residence  for 
the  owner  and  his  family,  and  to  some  extent 
for  pasturing  stock  and  raising  vegetables, 
may  be  selected  under  the  state  laws  of  Cali- 
fornia as  a  homestead.  Gaylord  v.  Place,  98 
Cal.  472. 

4.  Method  of  Conveyance.  —  Harris  v.  Equator 
Min.,  etc.,  Co.,  8  Fed.  Rep.  803;  Melton  v. 
Lambard,  51  Cal.  258. 
6.  See  the  title  Redemption. 

6.  Estate  May  Be  Sold  on  Execution.  —  Hamil. 
ton  v.  Southern  Nevada  Gold,  etc.,  Min.  Co., 
33  Fed.  Rep.  562;  Harris  v.  Equator  Min.,  etc., 
Co.,  8  Fed.  Rep.  863;  McKeon  t.  Bisbee,  9 
Cal.  137,  70  Am.  Dec.  642;  Hughes  v.  Devlin, 
23  Cal.  501;  State  v.  Moore,  12  Cal.  56. 

7.  See  the  title  Dower,  vol.  10,  p.  158. 

8.  No  Dower  Interest  Attaches  Before  Patent.  — 
Black  v.  Elkhorn  Min.  Co.,  7  U.  S.  App.  393, 
52  Fed.  Rep.  859;  Duncan  v.  Navassa  Phos- 
phate Co.  137  U.  S.  647;   Black  v.  Elkhorn 
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The  Statute  Does  Not  Restrict,  but  Enlarges  the  tenancy  as  it  existed  under  the  rules 
and'  customs  prior  thereto.  The  statute  not  only  recognized  existing  con- 
ditions, possessory  rights,  and  the  customs  by  which  they  were  held,  but 
enlarged  and  perfected  those  rights  to  an  exclusive  ownership  within  defined 
boundaries.1 

(2)  Estate  upon  Condition.  —  But  as  the  right  to  a  mining  claim  comes 
from  a  valid  location,3  so  the  right  to  hold  it  exists  by  virtue  of  compliance 
with  the  law  requiring  annual  labor.3  It  thus  possesses  all  the  attributes  of 
an  estate  upon  condition.4 

(3)  Easements  and  Servitudes.  — ■  Under  the  federal  statute  5  the  owner  of 
a  mining  claim  is  subject  to  an  easement  in  favor  of  water  rights  that  have 
become  vested  and  are  recognized  by  the  local  customs,  laws,  and  decisions 
of  the  courts,  and  also  to  a  right  of  way  for  ditches  and  canals  incident  to 
such  water  rights.6  The  statute  does  not,  however,  confer  a  right  of  way 
independent  of  the  customary  law,  but  only  acknowledges  and  confirms  such 
rights  as  that  law  has  given.7  The  statute  also  authorizes  the  local  legisla- 
ture of  any  state  or  territory,  in  the  absence  of  necessary  legislation  by  Con- 
gress, to  provide  rules  for  working  mines,  involving  easements,  drainage,  and 
other  necessary  means  to  their  complete  development. *  This  latter  provision 
does  not  authorize  a  state  legislature  to  impose  an  easement  upon  mining 
claims  in  contravention  of  a  provision  of  the  state  constitution,9  and  it  does 
not  operate  as  a  reservation  by  the  United  States  of  a  right  of  way  through  a 
patented  mining  claim  which  may  be  taken  and  used  by  any  other  miner, 
whenever  it  becomes  necessary  to  take  and  use  it  in  working  his  mine,  upon 
such  terms  and  conditions  as  the  state  legislature  may  have  prescribed.10 

3.  Subsurface  Rights  —  a.  In  General.  —  The  most  radical  change  effected 
by  the  statute  upon  the  rule  of  the  common  law  is  presented  by  the  questions 


Min.  Co.,  163  U.  S.  449;  Benson  Min.,  etc., 
Co.  v.  Alta  Min.,  etc.,  Co.,  145  U.  S.  428;  Shep- 
ley  v.  Cowan,  91  U.  S  330. 

1.  Statute Eularges  Rights.  —  Gwillim  v.  Don- 
nellan,  115  U.  S.  45;  Seymour  v.  Fisher,  16 
Colo.  188. 

2.  See  supra,  this  title.  Essentials  of  Valid 
Location. 

3.  Estates  upon  Condition  of  Performing  Annual 
Labor.  —  Jackson  v.  Roby,  109  U.  S.  440; 
O'Reilly  v.  Campbell,  116  U.  S.  418;  Jennison 
v.  Kirk,  98  U.  S.  453;  U.  S.  z.  Castillero,  2 
Black  (U.  S.;  17;  Du  Prat  v.  James,  65  Cal. 
555:  Elder  v.  Horseshoe  Min.,  etc.,  Co.,  9  S. 
Dak.  636,  62  Am.  St.  Rep.  S95. 

4.  See  generally  the  title  Conditions,  vol.  6, 
p.  499. 

Similarity  of  Mexican  and  Spanish  Law.  —  Un- 
der the  Spanish  and  Mexican  law  the  person 
who  registeted  a  mine  never  secured  a  fee 
simple  title;  he  simply  secured  a  right  to 
mine  according  to  the  customs  and  laws  so 
long  as  he  complied  therewith.  Laws  New 
Recopilacion,  c.  5.  §  2;  3  Rockwell's  Span,  and 
Mex.  Law,  c.  17,  p.  318.  g  21. 

Miner's  Estate  Compared  with  Copyhold  Estate. 
—  There  is  no  such  thing  as  a  copyhold  estate 
in  the  United  States.  See  Copyhold,  vol.  7, 
p.  507;  and  see  the  title  Estates,  vol.  11,  p. 
3S1.  But  there  is  in  manv  respects  a  remark- 
able similarity  between  the  estate  held  by  a 
miner  in  an  unpatented  mining  claim  and  that 
of  the  copyholder  of  the  common  law.  Both 
had  their  origin  in  local  custom,  and  in  each 
the  custom  crystallized  into  law;  both  are 
transferable  at  will;  in  both  cases  the  bene- 


ficial interest  is  in  the  possessor  and  ihe  para- 
mount tille  in  possession  of  a  superior  proprie- 
tor But,  unlike  the  locator  of  a  mining 
claim,  the  copyholder  held  upon  no  condition. 
He  did  not  have  to  1  omply  with  the  rules  and 
regulations  established  by  the  law  ot  the 
manor,  nor  could  these  conditions  upon  which 
he  held  be  changed  at  the  will  of  the  lord.  He 
was  not  required  to  peiform  labor  or  make  im- 
provements upon  the  land  annually,  or  at  all. 
Black  v.  Elkhorn  Min.  Co.,  52  Fed.  Rep.  859, 
7  U.  S.  Appf  393,  citing  1  Scribner  on  Dower 
(2d  ed.)  363  369.  and  Duncan  v.  Navassa  Phos- 
phate Co.,  137  U.  S.  647.  See  also  Black  z. 
Elkhorn  Min.  Co.,  163  U.  S.  445. 

Resemblance  to  Dominium  Utile.  —  The  estate 
of  a  miner  to  an  unpatented  mining  claim  like- 
wise resembles  dominium  utile,  under  the  civil 
law,  where  the  beneficial  interest  only  remains 
in  the  possessor.  Lindley  on  Mines,  §  541, 
citino  1  Spence  Eq.  Jur.  31,  33. 
5/Rev.  Stat.  U.  S.,  §  2339. 

6.  Broder  v.  Natoma  Water,  etc.,  Co.,  101 
U.  S.  274;  Atchison  v.  Peterson,  20  Wall.  (U. 
S  )  507;  Basey  v.  Gallagher,  20  Wall.  (U.  S.) 
670;  Forbes  v.  Gracey,  94  U.  S.  762;  Jennison 
v.  Kirk,  98  U.  S.  453;  Titcomb  v.  Kirk,  51 
Cal.  288;  Jacob  z/.  Day,  nt  Cal.  571;  Rockwell 
i>.  Graham,  9  Colo.  36.  See  also  Bliss  v. 
Kingdom,  46  Cal  651. 

7.  Jennisnn  v.  Kirk,  9S  LT.  S.  453.  Contra, 
Hobart  v.  Ford,  6  Nev.  77. 

8.  Rev.  Stat.  U.  S.  .  §  2338. 

9.  People  :•.  District  Ct.,  11  Colo.  147. 

10.  Amador  Queen  Min.  Co.  v.  De  Witt,  73 
Cal.  4S2. 
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involved  in  the  right  to  pursue  the  vein  on  its  downward  course,  commonly 
called  its  dip,  involving  cxtralatcral  rights  beyond  the  surface  boundaries  of 
the  location,  sometimes  considered  as  involving  the  apex  rule,  or  law  of  the 
apex,  by  reason  of  which  the  cases  are  generally  called  "  apex  cases."  Speak- 
ing broadly,  the  locator  of  a  mining  claim  has,  under  the  statute,  the  exclu- 
sive right  to  the  possession  and  enjoyment  of  all  veins,  lodes,  and  ledges, 
throughout  their  entire  depth,  the  tops  or  apexes  of  which  lie  inside  the  sur- 
face lines  of  his  location,  extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course  down- 
ward as  to  extend  outside  of  the  vertical  side  lines  of  the  surface  location. 
But  the  right  to  follow  the  vein  on  its  downward  course  is  confined  to  end 
lines  extended  in  their  own  direction.1 

b.  Technical  Mining  Terms  Defined  —  (i)  Apex.  —  The  apex  of  a 
vein,  as  understood  in  mining  parlance,  generally  means  that  portion  of  it 
which  constitutes  the  beginning,  or  conversely  the  end,  and  generally 
approaches  nearest  the  surface  of  the  ground.2  It  is  not  necessarily  the 
highest  point  of  the  vein,  as  that  may  result  from  a  swell  in  the  hanging 
wall.3    Nor  is  it  necessarily  the  outcrop,  because  that  may  be  a  dip  exposure.4 


1.  Subsurface  Rights  —  United  States.  —  Flag- 
staff Silver  Min.  Co.  v.  Tarbet,  98  U.  S.  463; 
North  Noonday  Mia  Co.  v.  Orient  Min.  Co., 
1  Fed.  Rep.  532;  Iron  Silver  Min.  Co.  v.  Chees- 
man,  116  U.  S.  529;  Empire  Milling,  etc.,  Co.  v. 
Tombstone  Mill,  etc.,  Co.,  100  Fed.  Rep.  910; 
King  v.  Amy,  etc.,  Min.  Co.,  152  U.  S.  222; 
Eureka  Consol.  Min.  Co.  v.  Richmond  Min. 
Co.,  4  Savvy.  (LJ.  S.)  302,  8  Fed.  Cas.  No.  4,548; 
Hyman  v.  Whseler,  29  Fed.  Rep.  347;  Larkin 
v.  Upton,  144  U.  S.  19;  Iron  Silver  Min.  Co. 
v.  Elgin  Min.,  etc.,  Co.,  118  U.  S.  196;  Jupiter 
Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  n  Fed. 
Rep.  670;  Iron  Silver  Min.  Co.  v.  Murphy,  3 
Fed.  Rep.  368;  Leadville  Min.  Co.  v.  Fitz- 
gerald, 4  Mor.  Min.  Rep.  380,  15  Fed.  Cas. 
No.  8,158;  Dos  v.  Waterloo  Min.  Co.,  54  Fed. 
Rep.  935,  43  Fed.  Rep.  219,  55  Fed.  Rep.  11, 
(C.  C.  A.)  70  Fed.  Rsp  455;  Sievens  v.  Gill,  1 
Mor.  Min.  Rep.  576,  23  Fed.  Cas.  No.  13,39s; 
Colorado  Cent.  Consol.  Min.  Co.  v.  Turck,  (C. 
C.  A.)  50  Fed.  Rep.  S89,  54  Fed.  Rep.  262,  (C. 
C.  A.)  70  Fed.  Rep.  294;  Tyler  Min.  Co.  v. 
Sweeney,  (C.  C.  A.)  54  Fed.'  Rep.  284,  (C.  C. 
A.)  79  Fed.  Rep.  277;  Tyler  Min.  Co.  v.  Last 
Chance  Min.  Co  .  71  Fed.  Rep.  848,  157  U.  S. 
683;  Argentine  Min.  Co.  v.  Terrible  Min.  Co,, 
122  U.  S.  478;  Stevens  v.  Williams,  1  McCrary 
(U.  S.)  480,  23  Fed.  Cas.  Nos.  13,413,  13,414: 
New  Dunderberg  Min.|Co.  v.  Old,  (C.  C.  A.)  79 
Fed.  Rep.  598;  Del  Monte  Min.,  etc.,  Co.  v. 
New  York,  etc.,  Min.  Co.,  66  Fed.  Rep.  212, 
sub  now.  Del  Monte  Min.,  etc.,  Co.  v.  Last 
Chance  Min.,  etc.,  Co.,  171  U.  S.  55;  Amador 
Medean  Gold  Min.  Co.  v.  South  Spring  Hill 
Gold  Min.  Co.,  36  Fed.  Rep  668;  Talbot  v. 
Selby,  1  Cranch  (C.  C.)  181,  23  Fed.  Cas.  No. 
13,729;  Consolidated  Wyoming  Gold  Min.  Co. 
v.  Champion  Min.  Co.,  63  Fed.  Rep.  540;  Wal- 
rath  v.  Champion  Min.  Co.,  63  Fed.  Rep.  552, 
affirmed  (C.  C.  A.)  72  Fed.  Rep.  978;  Hall  v. 
Equator  Min.,  etc.,  Co.,  11  Fed.  Cas.  No. 
5,931;  Cheesman  v.  Hart,  42  Fed.  Rep.  98; 
Montana  Co.  v.  Clark,  42  Fed.  Rep.  626;  Car- 
son City  Gold,  etc.,  Min.  Co.  v.  North  Star 
Min.  Co.,  73  Fed.  Rep.  597,  affirmed (C.  C.  A.) 
83  Fed.  Rep.  658;  Van  Zandt  v.  Argentine 
Min.  Co.,  8  Fed.  Rep.  725;  Clark  v.  Fitz- 
gerald, 171  U.  S.  92. 
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Arizona.  —  Tombstone  Mill,  etc.,  Co.  v.  Way 
Up  Min.  Co.,  1  Ariz.  426;  Watervale  Min.  Co. 
v.  Leach,  (Ariz.  1893)  33  Pac.  Rep.  418. 

California.  — Champion  Min.  Co.  z:  Con- 
solidated Wyoming  Gold  Min.  Co.,  75  Cal.  78; 
Doe  v.  Sanger,  83  Cal.  203;  Wilhelm  v.  Sil- 
vester, 101  Cal.  358;  Stinchfield  v.  Gillis,  96 
Cal.  33,  107  Cal.  84. 

Colorado. — Catron  v.  Old,  23  Colo.  433,  58 
Am.  Si.  Rep.  256;  Wolfley  v.  Lebanon  Min. 
Co.,  4  Colo.  112;  Lee  v.  Stahl,  9  Colo.  208,  13 
Colo.  174;  Iron  Silver  Min.  Co.  v.  Campbell. 
17  Colo.  267;  Argonaut  Consol  Min.,  etc.,  Co. 
v.  Turner,  23  Colo.  400,  58  Am.  St.  Rep.  245; 
Aimstrong  v.  Tower,  6  Colo.  393,  affirmed  6 
Colo.  581. 

Idaho.  —  Gilpin  v.  Sierra  Nevada  Consol. 
Min.  Co,  2  Idaho  662. 

Montana  —  Butte,  etc.,  Min.  Co.  v.  Societe 
Anonyme  des  Mines,  23  Mont.  177;  Filzgeiald 
v.  Clark  17  Mont.  100,  52  Am.  St.  Rep.  665; 
Pardee  v.  Murray,  4  Mont.  234;  King  v.  Amy, 
etc  ,  Consol.  Min.  Co.,  9  Mont.  543,  reversed 
on  one  point  152  U.  S.  222;  Blue  Bird  Min. 
Co.  v.  Murray,  9  Mont.  468.  See  Driscoll  v. 
Dun  woody,  7  Mont.  394. 

Nevada.  —  Jones  v.  Prospect  Mountain  Tun- 
nel Co.,  21  Nev.  339;  Rose  v.  Richmond  Min. 
Co  ,  17  Nev.  25;  Bullion  Min.  Co.  v.  Croesus 
Gold,  etc.,  Min  Co.,  2  Nev.  168. 

New  Mexico.  —  Bell  v.  Skillicorn,  6  New 
Mex.  399.  See  Illinois  Silver  Min.,  etc.,  Co. 
v.  Raff,  7  N.  Mex.  336. 

South  Dakota.  —  Duggan  v.  Davey,  4  Dak. 
110. 

Utah.  —  McCormick  v.  Varnes,  2  Utah  355; 
Bullion,  etc.,  Min.  Co.  v.  Eureka  Hill  Min. 
Co.,  5  Utah  3;  Eilers      Boatman,  3  Utah  159. 

2.  Apex  Defined. —  Iron  Silver  Min.  Co.  v. 
Murphy,  3  Fed.  Rep.  368;  Stevens  v.  Williams, 
f  McCrary  (U.  S.)48o,  23  Fed.  Cas.  Nos.  13,413, 
13,414;  Duggan  v.  Davey,  4  Dak.  no.  set  out 
at  length  in  the  definition  Apex,  vol.  2,  p.  421. 

3.  Colorado  Cent.  Consol.  Min.  Co.  v. 
Turck,  (C.  C.  A.)  70  Fed.  Rep.  301;  Duggan 
v.  Davey,  4  Dak.  no;  Gilpin  v.  Sie,rra  Nevada 
Consol.  Min.  Co.,  2  Idaho  662;  Illinois  Silver 
Min.,  etc.,  Co.      Raff,  7  N.  Mex.  336. 

4.  Iron  Silver  Min.  Co.  v.  Elgin  Min.,  etc., 
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(2)  Dip.  —  "  Dip  is  a  word  long  known  in  miners'  parlance,  meaning,  as 
thus  known,  the  angle  of  the  vein  made  with  the  plane  of  the  horizon ;  and 
as  generally  understood,  it  is  a  right  angle  with  the  onward  course  or  strike.1 
But  it  is  not  always  essential  that  the  dip  pursue  a  downward  course.  It  is 
sufficient  that  there  is  a  departure  from  the  surface.3  The  statute  uses  the 
words  "  course  downward  "  to  express  the  same  meaning.3 

(3)  Strike — Course. — The  statute  does  not  use  the  words  "strike"  ot 
"  course;"  the  words  employed  there  to  mean  the  same  thing  that  miners 
describe  as  strike  or  course  are,  "  along  the  vein  or  lode."  4  The  strike  of 
a  vein  or  lode,  as  understood  by  miners,  is  defined  to  be  the  portion  of  the 
lode  in  its  longitudinal  course  as  contradistinguished  from  the  portion  extend- 
ing downward  into  the  earth,  or  dipping  into  the  mountain  side  or  the  earth's 
crust.  It  is  the  extension  of  a  lode  or  deposit  on  its  horizontal  line,  synony- 
mous with  trend  and  course.  It  may  be  said  to  be  the  course  of  a  vein  on  its 
horizontal  line  under  the  earth's  surface.5 

(4)  Conventional  or  Judicial  Dip  and  Strike.  —  The  marking  of  surface 
boundaries  is  not  always  true  to  either  dip  or  strike;  and  from  this  failure 
results  what  may  be  termed  a  "judicial"  dip  or  strike,  measured  in  accord- 
ance with  the  lines  of  the  location,  often  differing  from  the  true  dip,  and  some- 
times from  the  true  strike.6 

c.  Rights  in  "  Broad  Vein  "  or  "  Mineralized  Zone."  —  In  limestone 
regions,  what  has  been  termed  a  "broad  vein"  or"  mineralized  zone"  is 
sometimes  found,  where  the  vein  matter  between  defined  boundaries  is  wider 
than  the  ordinary  mining  claim.7  These  cases  sometimes  present  the  question 
of  a  series  of  deposits  between  defined  boundaries.  In  such  cases  the  apex 
means  the  entire  zone  between  the  bounding  planes  or  walls;  and  if  the  vein 
never  wholly  departs  on  the  surface  from  the  lines  of  the  location,  the  right 
to  pursue  it  in  its  downward  course  is  given.8 


Co.,  118  U.  S.  196;  Duggan  z:  Davey,  4  Dak. 
110. 

1.  Dip  Defined.  —  Beatty,  C.  J.,  Report  of 
Public  Land  Commission  399.  See  also 
Stevens  v.  Williams,  1  McCrary  (U.  S.)  480,  23 
Fed.  Cas.  No.  13,413;  Duggan  v.  Davey,  4 
Dak.  141;  Gilpin  v.  Sieira  Nevada  Consoi. 
Min.  Co.,  2  Idaho  662. 

2.  Stevens  v.  Williams,  1  McCrary,  (U.  S.) 
480,  23  Fed.  Cas.  No.  13,413,  per  Miller,  J. 
See  also  Gilpin  v.  Sierra  Nevada  Consoi.  Min. 
Co.,  2  Idaho  662,  per  Beatty,  C.  J.  But  see 
Duggan  v.  Davey,  4  Dak.  110. 

S.  Rev.  Stat.  U.  S.,  §  2322;  Eureka  Consoi. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Savvv.  (U. 
S.)  302;  8  Fed.  Cas.  No.  4,548;  King  v.  Amy, 
etc.,  Consoi.  Min.  Co.,  9  Mont.  543;  Duggan 
v.  Davey,  4  Dak.  no. 

Origin  of  Right  to  Follow  Dip.  —  The  right  to 
follow  the  dip  claimed  by  the  miners  before 
the  statute  undoubtedly  had  its  origin  in  a 
similar  right  claimed  and  acknowledged  in 
Derbyshire.  MacSvvinney  on  Mines  509;  Lind- 
ley  on  Mines,  §  8.  It  was  recognized  on  the 
European  continent.  De  Fooz  says:  "Mines, 
says  Jousselin,  can  be  worked  with  advantage 
c  ily  when  they  are  treated  in  mass,  or  in  sec- 
tions of  a  certain  extent,  without  reference  to 
surface  boundaries.  Citing  Traite  des  Servi- 
tudes, d'Utilite  Publique.  It  is,  says  Heron 
de  Villefosse,  a  kind  of  property  of  which  we 
deprive  ourselves  when  we  are  unwilling  or 
unable  to  use  it  in  its  ensemble."  De  Fooz 
on  Mines  12. 

4.  Strike  or  Course  Not  Used  in  Statute.  —  Iron 
Silver  Min.  Co.  v.  Elgin  Min.,  etc.,  Co.,  11S  U. 


S.  196;  Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98 
U.  S.  463;  Carson  City  Gold,  etc.,  Min.  Co. 
v.  North  Star  Min.  Co.,  73  Fed.  Rep.  597; 
Patterson  v.  Hitchcock,  3  Colo.  533;  Duggan 
if.  Davey,  4  Dak.  no;  Gilpin  v.  Sierra  Nevada 
Consoi.  Min.  Co.,  2  Idaho  662. 

5.  Strike  or  Course  Defined.  —  Mor.  Min. 
Rights  436;  Report  of  Public  Land  Commis- 
sion 399,  cited  in  Lindley  on  Mines,  §  318; 
Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.  S. 
463. 

6.  Conventional  or  Judicial  Dip  and  Strike  — 

United  States.  —  Iron  Silver  Min.  Co.  v.  Elgin 
Min.,  etc.,  Co.,  118  U.  S.  196;  Consolidated 
Wyoming  Gold  Min.  Co.  v.  Champion  Min.  Co., 
63  Fed.  Rep.  540;  Carson  City  Gold,  etc.,  Min. 
Co.  v.  North  Star  Min.  Co.,  73  Fed.  Rep.  597, 
affirmed  (C.  C.  A.)  83  Fed.  Rep.  65S;  Clark  v. 
Fitzgerald,  171  U.  S.  92;  Del  Monte  Min.,  etc., 
Co.  v.  Last  Chance  Min.,  etc.,  Co.,  171  U. 
S.  55- 

California. — Champion  Min.  Co.  v.  Con- 
solidated Wyoming  Gold  Min.  Co.,  75  Cal.  78; 
Doe  v.  Sanger,  83  Cal.  203. 

Montana.  —  Fitzgerald  v.  Clark,  17  Mont. 
100,  52  Am.  St.  Rep.  665. 

7.  Broad  Vein  or  Mineralized  Zone.  —  Bullion, 
etc.,  Min.  Co.  v.  Eureka  Hill  Min.  Co.,  5  Utah 
3.  See  also  supra,  this  title,  Several  Kinds  of 
Claims  and  Extent  Thereof,  subdiv.  2.  a. 
Definitions. 

8.  What  Essential  to  Bight  to  Pursue  Vein.  — 

North  Noondav  Min.  Co.  v.  Orieni  Min.  Co., 
fi  Sawy.  (U.  S.)  299,  r  Fed.  Rep.  -22;  Butte, 
etc.,  Min.  Co.  v.  Societe  Anonyme,  etc.,  23 
Mont.  177,  75  Am.  St.  Rep.  505;  Bullion,  etc., 
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d.  Necessity  that  End  Lines  Be  Parallel. — Under  the  Act  of 
1872  the  end  lines  of  a  location  are  required  to  be  parallel;1  and  while  this 
statute  has  been  said  by  some  courts  to  be  directory  merely,2  it  seems  now  to 
be  well  settled  that  if  the  end  lines  of  a  location  are  not  substantially  parallel, 
the  locator  will  not  be  entitled  to  follow  his  vein  outside  of  the  side  lines  of 
his  claim  extended  vertically  downward.3  A  different  rule  prevailed  under 
the  Act  of  1 866. 4 

e.  Location  Lengthwise  of  Vein.  —  The  contemplation  of  the  statute 
is  that  a  location  shall  be  laid  lengthwise  of  the  vein.5 

/.  Rights  under  Defective  Locations  —  (1)  In  Genera/.  —  The  most 
that  the  court  can  do,  where  the  lines  of  a  location  are  drawn  inaccurately 
and  irregularly,  is  to  give  to  the  locator  such  rights  as  his  imperfect  location 
warrants  under  the  statute.  It  cannot  make  a  new  location  for  him  and 
thereby  enlarge  his  rights.6 

(2)  Locations  Across  Vein.  —  Where  a  location  has  been  made  across  the 
course  of  the  vein,  instead  of  along  it,  the  court,  in  determining  the  locator's 
rights,  will  treat  the  end  lines  as  side  lines  and  the  side  lines  as  end  lines,  and 
the  locator  will  not  be  permitted  to  follow  the  vein  beyond  the  limit  of  a 
vertical  plane  extended  downward  from  the  end  lines  so  established.7  But 
the  locator  is  entitled  to  all  the  rights  with  reference  to  the  new  side  lines  that 
he  would  have  had  if  they  had  originally  been  located  as  such,  including  the 


Min.  Co.  v.  Eureka  Hill  Min,  Co.,  5  Utah  3; 
Hayes  v.  Lavagnino,  17  Utah  185.  See  also 
Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.  S. 
463;  St.  Louis  Min.,  etc.,  Co.  v.  Montana  Min., 
etc.,  Co.,  (C.  C.  A.)  104  Fed.  Rep.  664;  Rose 
v.  Richmond  Min.  Co.,  17  Nev.  25;  Hall  v. 
Equator  Min, ,  etc.,  Co.,  ti  Fed.  Cas.  No.  5,931, 
cited  in  dissenting  opinion  of  Boreman,  J.,  in 
Bullion,  etc.,  Min.  Co.  v.  Eureka  Hill  Min. 
Co.,  5  Utah  75. 

1.  Parallel  End  Lines  Essential.  —  Flagstaff 
Silver  Min.  Co.  v.  Tarbet,  98  U.  S.  463;  Wal- 
rath  v.  Champion  Min.  Co.,  63  Fed.  Rep.  552; 
Irrm  Silver  Min.  Co.  v.  Elgin  Min.,  etc.,  Co., 
118  U.  S.  208;  King  v.  Amy,  etc.,  Min.  Co., 
152  U.  S.  222;  Del  Monte  Min.,  etc.,  Co.  v. 
New  York,  etc.,  Min.  Co.,  66  Fed.  Rep.  212, 
171  U.  S.  55;  Moniana  Co.  v.  Clark,  42  Fed. 
Rep.  626;  Argonaui  Consol.  Min.,  etc..  Co.  v. 
Turner,  23  Colo.  400,  58  Am.  St.  Rep.  245. 

2.  Eureka  Consol.  Min.  Co  v.  Richmond 
Min.  Co.,  4  Sawy.  (U.  S.)  323,  8  Fed.  Cas.  No. 
4,548;  Horswell  v.  Ruiz,  67  Cal.  in;  Doe  v. 
Sanger,  83  Cal.  203. 

•  3.  Walrath  v.  Champion  Min.  Co.,  63  Fed. 
Rep.  552;  Argentine  Min.  Co.  v.  Terrible  Min. 
Co.,  122  U.  S.  478;  Del  Monte  Min.,  etc.,  Co. 
v.  New  York,  etc..  Min.  Co.,  66  Fed.  Rep.  212, 
171  U.  S.  55;  Iron  Silver  Min.  Co.  v.  Elgin 
Min.,  etc.,  Co.,  118  U.  S.  196;  Montana  Co.  v. 
Clark,  42  Fed.  Rep.  626;  Fitzgerald  v.  Clark, 
17  Mont.  100,  52  Am.  St.  Rep.  665;  Butte, 
etc.,  Min.  Co.  v.  Societe  Anonyme,  etc.,  23 
Mont.  177. 

4.  Parallel  End  Lines  Not  Essential  under  Act 
of  1866.  —  Walrath  v.  Champion  Min.  Co.,  63 
Fed.  Rep.  552:  Iron  Silver  Min.  Co.  v.  Elgin 
Min.,  etc.,  Co.,  118  U.  S.  196;  Eureka  Consol. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  (U. 
S)  323,  '8  Fed.  Cas.  No.  4,548;  Carson  City 
Gold,  etc.,  Min.  Co.  v.  North  Star  Min.  Co., 
(C.  C.  A.)  83  Fed.  Rep.  658,  affirming  73  Fed. 
Rep.  597;  McCormick  7/.  Varnes,  2  LItah  355. 

•5.  Location  Should  Be  Along  Course  of  Vein.  — 
Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.  S. 


463;  Argentine  Min.  Co.  v.  Terrible  Min.  Co., 
122  U.  S.  478;  Iron  Silver  Min.  Co.  v.  Elgin 
Min.,  etc.,  Co.,  118  U.  S.  196;  Tyler  Min.  Co. 
:•.  Sweeney,  (C.  C.  A.)  54  Fed.  Rep.  284;  Cos- 
mopolitan Min.  Co.  v.  Foote,  101  Fed.  Rep. 
518;  Del  Monte  Min.,  etc.,  Co.  v.  Last  Chance 
Min.,  etc.,  Co.,  171  U.  S.  55;  Empire  Milling, 
etc.,  Co.  v.  Tombstone  Mill,  etc.,  Co.,  100  Fed. 
Rep.  910;  Consolidated  Wyoming  Gold  Min. 
Co.  v.  Champion  Min.  Co.,  63  Fed.  Rep.  540; 
Republican  Min.  Co.  v.  Tyler  Min.  Co.,  (C.  C. 
A.)  79  Fed.  Rep.  733;  Stevens  v.  Williams,  1 
McCrary  (U.  S.)  480;  Watervale  Min.  Co.  v. 
Leach,  (Ariz.  1893)  33  Pac.  Rep.  418;  Doe  v. 
Sanger,  83  Cal.  203;  Catron  v.  Old,  23  Colo. 
433,  58  Am.  St.  Rep.  256;  Fitzgerald  v.  Clark, 
17  Mont.  100,  52  Am.  St.  Rep.  665. 

6.  Rights  Where  Location  Defectively  Made.  — 
King  v.  Amy,  etc.,  Min.  Co.,  152  U  S.  222; 
Del  Monte  Min.,  etc.,  Co.  v.  Last  Chance  Min., 
etc.,  Co.,  171  U.  S.  55;  Catron  v.  Old,  23  Colo. 
433,  58  Am.  St.  Rep.  256. 

7.  Rights  under  Location  Across  Vein  —  I  '//it,  d 
States.  —  Flagstaff  Silver  Min.  Co.  v.  Tatbet, 
98  U.  S.  463;  Argentine  Min.  Co.  v.  Teiiit  le 
Min.  Co.,  122  U.  S.  478;  Kingt-.  Amy,  etc.,  Min. 
Co.,  152  U.  S.  222;  Last  Chance  Min.  Co.  v.  Ty- 
ler Min.  Co.,  157  U.  S.  684;  Consolidated  Wyom- 
ing Gold  Min.  Co.  v.  Champion  Min.  Co.,  63 
Fed.  Rep.  540;  New  Dunderberg  Min.  Co.  v. 
Old,  (C.  C.  A.)  79  Fed.  Rep.  598;  Cosmopolitan 
Min.  Co.  v.  Foote,  101  Fed.  Rep.  518;  Empire 
Milling,  etc.,  Co.  v.  Tombstone  Mill,  etc.,  Co., 
100  Fed.  Rep.  910;  Del  Monte  Min.,  etc.,  Co. 
v.  Last  Chance  Min.,  etc.,  Co.,  171  U.  S.  55; 
Stevens  v.  Williams,  1  McCrary  (U.  S.)  4S0. 

California .  —  Doe  v.  Sanger,  83  Cal.  203. 
Colorado.  —  Argonaut  Consol.  Min.,  etc.,  Co. 
?■.  Turner,  23  Colo.  400,  58  Am.  St.  Rep.  245; 
Wolfley  v.  Lebanon  Min.  Co.,  4  Colo.  112; 
Catron  v.  Old,  23  Colo.  433,  58  Am.  St.  Rep. 
256. 

South  Dakota.  —  Duggan  v.  Davey,  4  Dak. 
1 10. 

Utah.  —  McCormick  v.  Varnes,  2  Utah  355. 
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right  to  follow  the  dip  of  a  vein  having  its  apex  within  the  surface  boundaries 
of  his  .location  beyond  the  vertical  plane  passing  through  such  lines.1 

(3)  Where  Vein  Crosses  Both  End  and  Side  Line.  —  It  is  not  essential  that 
a  location  should  be  so  made  that  the  vein  will  cross  both  end  lines.  If  the 
vein  crosses  one  end  line  and  a  side  line,  the  locator  will  be  entitled  to  all  the 
rights  that  he  would  have  possessed  had  his>other  end  line  been  located  at 
the  point  where  the  vein  crosses  the  side  line,  and  to  that  point  he  is  entitled 
to  follow  the  vein  upon  its  dip  beyond  the  vertical  side  lines  of  his  location.2 
There  is  authority  for  the  proposition  that  that  portion  of  the  dip  of  the  lode 
beyond  the  point  where  the  apex  crosses  the  side  line,  which  is  intersected  by 
such  side  line,  if  discovered  and  worked  before  other  rights  attach,  will  be 
considered  pro  hac  vice  the  apex;  or,  in  other  words,  that  the  senior  location 
on  the  dip  of  the  lode  will  prevail  against  a  junior  location  along  the  line  of 
the  apex.3  But  this  holding  seems  to  be  entirely  inconsistent  with  the  extra- 
lateral  rights  expressly  conferred  by  the  statute  upon  one  whose  location 
includes  within  its  surface  lines  the  "  top,  or  apex  "  of  the  vein.4 

(4)  Where  Vein  Enters  and  Departs  through  Same  Side  Line.  —  Where  the 
apex  of  a  vein  does  not  cross  either  of  tne  end  lines  of  a  location,  and  does 
not  run  parallel  or  nearly  parallel  to  the  side  lines,  but  enters  and  departs 
through  the  same  side  line,  the  proprietor  has  no  extralateral  rights.5 

(5)  Vein  Terminated  by  "  Crossing  "  Within  Location.  —  It  has  been  held 
that  where  the  apex  of  a  vein  crosses  one  end  line  of  a  location  and  runs  in 
the  direction  of  the  other  end  line,  but  before  reaching  it  is  terminated  by  a 
"  crossing,"  the  locator  is  entitled  to  follow  the  vein  upon  its  dip  between 
a  perpendicular  plane  drawn  through  the  intersected  end  line  and  a  similar 
parallel  plane  crossing  the  location  at  the  point  where  the  vein  terminates.6 

g.  Limitations  of  Extralateral  Rights  —  (1)  Where  Previous  Grant 
Is  Encountered  with  Right  to  Penetrate  Not  Reserved.  —  Manifestly,  the  statu- 
tory right  to  follow  the  dip  or  downward  course  may  be  abridged  or  cut  off 
where  the  bounding  plane  of  a  previous  grant  is  encountered,  the  right  to 
penetrate  which  is  not  reserved.7  But  this  right  is  generally  reserved  in 
grants  of  mining  lands.8 

1.  King  v.  Amy,  etc.,  Min.  Co.,  152  U.  S.  Side  Line. —  Catron  v.  Old,  23  Colo.  433,  58 
222;  Empire  Milting,  etc.,  Co.  v.  Tombstone  Am.  St.  Rep.  256.  But  see  the  opinions  of 
Mill,  etc.,  Co.,  100  Fed.  Rep.  910;  Sievens  v.  Hawley,  ].,  in  Last  Chance  Min.  Co.  v.  Tyler 
Williams,  1  McCrary  (U.  S.)  480.  But  see  the  Min.  Co.,"  (C.  C.  A.)  61  Fed.  Rep.  557,  and  in 
opinion  of  Hayt,  C.  J.,  in  Catron  v.  Old,  23  Consolidated  Wyoming  Gold  Min.  Co.  v. 
Colo.  433,  58  Am.  St.  Rep.  256.  Champion  Min.  Co.,  63  Fed.  Rep.  540. 

2.  Vein  Crossing  End  and  Side  Line.  —  Last  6.  Vein  Terminated  by  "  Crossing "  Within  Lo- 
Chance  Min.  Co.  v.  Tyler  Min  Co.,  157  U.  S.  cation.  —  Carson  City  Gold,  etc.,  Min.  Co.  v. 
684,  Del  Monte  Min.,  etc.,  Co.  v.  Last  Chance  North  Star  Min.  Co.,  73  Fed.  Rep.  597,  affirmed 
Min.,  etc.,  Co.,  171  U.  S.  55,  affirming  Del  (C.  C.  A.)  83  Fed.  Rep.  658,48  U.  S.  App.  724. 
Monte  Min.,  etc.,  Co.  v.  New  York,  etc.,  Min.  See  also  the  opinion  of  Hawley,  J.,  in  Tyler 
Co..  66  Fed.  Rep.  212;  Clark  v.  Fitzgerald,  171  Min.  Co.  v.  Sweeney,  54  Fed.  Rep.  292,  7  U. 
U.  S.  92,  affirming  Fitzgerald  v.  Clark,  17  Mont.  S.  App.  463. 

100,  52  Am.  St.  Rep.  665;  Tyler  Min.  Co.  v.  7.  Previous  Grant  Encountered  with  Bight  to 

Sweeney,  54  Fed.  Rep.  284,  7  U.  S.  App.  463;  Penetrate  Not   Reserved.  —  Amador  Medean 

Consolidated    Wyoming   Gold    Min.  Co.    v.  Gold  Min.  Co.  v.  South  Spring  Hill  Gold  Min. 

Champion  Min.  Co.,  63  Fed.  Rep.  540;  Tyler  Co.,  36  Fed.  Rep.  669,  reversed,  pro  forma,  be- 

Min.  Co.  v.  Last  Chance  Min.  Co.,  71  Fed.  cause  both  properties  had  been  acquired  by  a 

Rep.  848;  Walrath  v.  Champion  Min.  Co.,  single  corporation.  South  Spring  Hill  Gold 

(C.  C.  A.)  72  Fed.  Rep.  978;  Republican  Min.  Min.  Co.  v.  Amador  Medean  Gold  Min.  Co., 

Co.  v.  Tyler  Min.  Co.,  (C.  C.  A.)  79  Fed.  Rep.  145  U.  S.  300. 

733;  Stevens  v.  Williams,  1  McCrary  (U.  S.)  8.  Right  to  Penetrate  Generally  Reserved. — 

480;  Wakeman  v.  Norton,  24  Colo.  192.    See  Davis  v.  Weibbold,  139  U.  S.  507;  Sullivan  v. 

also  Doe  v.  Sanger,  83  Cal.  203 ;  Golden  Fleece  Iron  Silver  Min.  Co,  109  U.  S.  550;  Pacific 

Gold,  etc.,  Min.  Co.  v.  Cable  Consol.  Gold,  Coast  Min.,  etc.,  Co.  v.  Spargo,  16  Fed.  Rep. 

etc.,  Min.  Co.,  12  Nev.  312;  Kahn  v.  Old  Tel.  34S. 

Min.  Co.,  2  Utah  174.  Void  Reservations. —  But  only  such  rights  can 

3.  Van  Zandt  v.  Argentine  Min.  Co.,  8  Fed.  be  inserted  in  or  reserved  from  the  patent  as 
Rep.  725.  are  authorized  by  the   law.     Deffeback  v. 

4.  See  supra,  this  subsection,  In  General.  Hawke,  115  U.  S.  402;  Cowell  v.  Lammers,  10 

5.  Vein  Entering  and  Departing  through  Same  Sawv.  (U.  S.)  246,  21  Fed.  Rep.  200;  Doe  v, 
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(2)  Where  Vein  Unites  with  Previously  Located  Vein.  —  The  right  to  pursue 
the  vein  on  its  dip  is  likewise  cut  off  where  the  vein  unites  in  its  downward 
course  with  a  previously  located  vein.1 

(3)  Where  Projected  End  Lines  of  Tzvo  Claims  on  Same  Vein  Intersect.  — 
The  right  is  abridged  upon  encountering  the  projected  end  lines  of  an  older 
claim  containing  the  same  vein  and  so  laid  as  to  intersect  one  of  the  end  lines 
of  the  junior  claim  projected  in  its  own  direction.2 

(4)  Effect  of  Lack  of  Inclination  of  Vein  from  Surface  Exposure.  —  One 
court,  at  least,  of  undoubted  ability  has  felt  constrained  to  deny  extralateral 
rights  on  account  of  the  lack  of  inclination  of  the  vein  from  a  surface  exposure 
characterized  as  the  apex.3 

h.  Extralateral  Rights  as  to  Spurs  and  Offshoots.  —  The  ques- 
tion of  extralateral  right  as  applied  to  spurs  and  offshoots  is  not  well  settled. 
Some  cases  have  held  that  it  is  dependent  upon  and  coterminous  with  the 
lines  which  control  the  main  vein;  *  while  in  other  cases  it  has  been  held  that, 
as  to  spurs  and  offshoots,  each  line  crossed  by  them  is  an  end  line  drawn 
vertically  against  them,  and  extended  in  its  own  direction.5  But  this  seeming 
conflict  will  generally  be  found  to  be  an  application  of  the  same  principles  to 
different  conditions,  and  it  is  perhaps  safe  to  state  the  rule  to  be  that  as  to  all 
veins  paralleling  the  one  located,  and  which  lie  as  to  their  apexes  in  the  direc- 
tion of  the  din  from  such  vein,  the  lines  which  control  the  extralateral  rights 
of  the  main  vein  must  also  control  the  rights  as  to  all  other  veins;  but  where 
there  is  a  lateral  division  of  the  main  vein  in  the  direction  of  the  footwall,  or 
where  there  is  a  parallel  vein  in  the  direction  of  the  footwall  from  the  main 
vein,  it  would  seem  that  any  line  crossed  by  such  vein  in  its  onward  course 
will  be  considered  an  end  line,  or  at  least  a  new  end  line  will  be  projected  in 
a  proper  case,  at  the  point  of  departure.0 

Kelation  to  Date  of  Location.  —  Manifestly,  rights  in  all  other  veins,  spurs,  and 
offshoots  relate,  as  do  those  in  the  principal  vein,  to  the  date  of  location,  inas- 
much as  they  are  conferred  by  statute  at  that  time.7 

i.  LAW  OF  CROSS-VEINS.  • — The  statute  provides  that  "where  two  or 
more  veins  intersect  or  cross  each  other,  priority  of  title  shall  govern,  and 
such  prior  location  shall  be  entitled  to  all  ore  or  mineral  contained  within  the 
space  of  intersection  ;  but  the  subsequent  location  shall  have  the  right  of  way 
through  the  space  of  intersection  for  the  purposes  of  the  convenient  working 
of  the  mine;  and  where  two  or  more  veins  unite,  the  oldest  or  prior  location 
shall  take  the  vein  below  the  point  of  union,  including  all  the  space  of  inter- 
section." 8  When  this  provision  is  carefully  examined  and  construed  in  con- 
Waterloo  Min.  Co.,  54.  Fed.  Rep.  935;  Butte  3.  Lack  of  Inclination  from  Apex.  —  Gilpin  v. 
City  Smoke-house  Lode  Cases,  6  Mont.  397.         Sierra  Nevada  Consol.  Min.  Co.,  2  Idaho  662. 

1.  Intersection  of  Veins  on  Dip. —  Rev.  Stat.      See  also  Duggan  v.  Davey,  4  Dak.  no. 

U.  S.,§  2336,  provides:  "  Where  two  or  more  4.  Extralateral  Rights  as  Applied  to  Spurs  and 
veins  unite,  the  oldest  or  prior  location  shall  Offshoots.  —  Iron  Silver  Min.  Co.  v.  Elgin  Min., 
taks  the  vein  below  the  point  of  union,  includ-  etc.,  Co.,  118  U.  S.  rg6;  Consolidated  Wyom- 
ing all  the  space  of  intersection."  As  constru-  ing  Gold  Min.  Co.  v.  Champion  Min.  Co.,  63 
ing  this  provision,  see  Little  Josephine  Min.  Fed.  Rep  540.  See  also  Cosmopolitan  Min. 
Co.  v.  Fullerton,  (C.  C.  A.)  58  Fed.  Rep  521;  Co.  v.  Foote,  lor  Fed.  Rep.  51S;  St.  Louis 
Colorado  Cent.  Consi>l.  Min.  Co.  v.  Turck,  Min.,  etc.,  Co.  v.  Montana  Min.  Co.,  (C.  C.  A.) 
(C.  C.  A.)  50  Fed.  Rep.  888,  54  Fed.  Rep.  262,      104  Fed.  Rep.  664. 

(C.  C.  A.)  70  Fed.  Rep.  294;  Consolidated  5.  Colorado  Cent.  Consol.  Min.  Co.  t:  1  urck, 
Wyoming  Gold  Min.  Co.  v.  Champion  Min.  (C.  C.  A  )  50  Fed.  Rep.  SSS.  See  also  Argen- 
Co.,  63  Fed.  Rep.  540;  Roxanna  Gold  Min.,  tine  Min.  Co.  v.  Terrible  Min.  Co.,  122  U.  S. 
etc.,  Co.  v.  Cone,  100  Fed.  Rep  168;  Slinch-  478. 

field  v.  Gillis,  107  Cal.  84;  Champion  Min.  Co.  6.  Montana  Min.  Co.  v.  St.  Louis  Min..  etc., 
v.  Consolidated  Wyoming  Gold  Min.  Co.,  75  Co.,  (C.  C.  A.)  102  Fed.  Rep.  430,  sub  nam.  St. 
Cal.  78.  Louis  Min.,  etc.,  Co.  v.  Montana  Min.  Co., 

2.  Intersection  of  Projected  End  Lines.  —  Tyler     (C.  C.  A.)  104  Fed.  Rep.  664;  Argentine  Min. 
Min.  Co.  v.  Sweeney,  (C.  C.  A.)  79  Fed.  Rep.      Co  v.  Terrible  Min.  Co  ,  122  U.  S.  478;  Flag- 
277.    See  also  Tyler  Min.  Co.  v.  Last  Chance     staff  Silver  Min.  Co.  v.  Tarbet,  9S  U.  S.  463. 
Min.  Co.,  71  Fed.  Rep.  848,  (C.  C.  A.)  54  Fed.         7.  Rev.  Stat.  U.  S.,  §  2322. 

Rep.  284,  (C.  C.  A.)  61  Fed.  Rep.  557.  8.  Rev.  Stat.  U.  S.,  §  2336. 
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necti'on  with  all  the  other  provisions,  especially  with  that  which  gives  to  the 
locator  of  a  claim  the  exclusive  right  of  possession  of  the  surface  ground  and 
of  all  veins,  lodes,  and  ledges,  throughout  their  entire  depth,  the  apexes  of 
which  lie  inside  the  surface  lines  of  his  location,1  it  becomes  apparent  that 
the  term  "  space  of  intersection  "  means  that  point  where  the  ore  bodies  come 
together  on  the  dip,  and  that  the  provision  has  relation  only  to  veins  which 
unite  and  cross  each  other  on  the  dip.  This  construction  makes  the  entire 
statute  harmonious  so  far  as  it  relates  to  this  question.  Under  it  the  owner 
of  a  claim  on  land  adjoining  that  of  a  prior  locator  has  a  right  to  follow  his 
vein  or  ledge  as  it  dips  laterally  underneath  the  surface  ground  of  his  neighbor, 
and  if  his  vein  intersects  the  vein  of  the  prior  locator  he  will  have  the  right  of 
way  through  it,  the  older  locator  merely  having  the  right  to  the  ore  or  mineral 
at  the  exact  point  of  intersection.2 

Colorado  Doctrine.  —  In  Colorado,  contrary  to  the  rule  just  stated,  it  has  been 
held  that  the  above  provision  of  the  statute  refers  to  the  intersection  or  cross- 
ing of  veins  upon  either  their  strike  or  their  dip;  that  the  "  space  of  inter- 
section," in  determining  the  ownership  of  ore  within  such  space,  means 
intersection  either  of  veins  or  of  conflicting  claims,  according  to  the  facts  in 
each  particular  case;  meaning  where  the  veins  intersect  on  the  dip,  the  inter- 
section of  the  veins,  but  where  the  claims  cross  and  intersect  on  the  strike  of 
the  lodes,  the  intersection  of  the  claims.  Where  the  claims  so  cross  and 
intersect,  therefore,  the  prior  locator  is  held  to  be  entitled  to  all  that  portion 
of  the  vein  located  by  the  junior  locator  which  is  within  his  (the  prior  locator'.-:) 
lines,  extended  vertically  downward ;  and  whether  there  be  an  intersection  of 
veins  on  the  dip  or  a  crossing  of  conflicting  claims,  the  junior  locator  is' held 
to  be  entitled  under  the  statute  to  a  right  of  way  through  the  space  of  inter- 
section for  the  convenient  working  of  his  mine  beyond. s 

In  Montana  it  has  been  held,  without  defining  the  term  "  space  of  inter- 
section "  as  used  in  the  statute,  that  if  a  vein  with  a  prior  location  crossed 
another,  such  vein  would  not  disturb  the  possession  of  the  subsequent  loca- 
tion, except  as  to  the  extent  of  the  cross-vein,  and  would  entitle  the  prior 
location  to  the  ore  and  mineral  contained  in  the  space  of  intersection."  4 

Veins  Uniting  on  Dip  Within  Claim  of  Third  Party.  —  Where  two  veins,  having 
apexes  in  different  claims,  unite  on  their  dip  within  the  perpendicular  lines  of 
the  claim  of  a  third  party,  such  third  party  is  not  entitled  to  contest  the  right 
to  the  ore  in  the  vein  beyond  the  point  of  union,  since  he  has  no  title  to 
either  vein.5 

j.  Presumption  as  to  Subsurface  Ownership.  —  The  general  pre- 
sumption as  to  subsurface  ownership,  that  the  owner  of  the  surface  owns  all 
beneath,  applies  to  the  right  acquired  by  the  locator  of  a  mining  claim,  and 
will  prevail  until  it  is  overcome  by  proof  to  the  contrary.6    The  burden  of 

1.  Rev.  Stat.  U.  S.,  §  2322.  point  of  actual  intersection  of  the  veins;  Hall 

2.  Rule  as  to  Cross-veins.  —  Little  Josephine  v.  Equator  Min.,  etc.,  Co.,  11  Fed.  Cas.  No. 
Min.  Co.  v.  Fullsrton,  (C.  C.  A.)  58  Fed.  Rep.  5,931  and  note;  Branagan  v.  Dulaney,  S  Colo. 
521,  19  U.  S.  App.  192;  Consolidated  Wyoming  40S;  Lee  v.  Stahl  9  Colo.  20S,  13  Colo.  174; 
Gold  Min.  Co.  v.  Champion  Min.  Co.,  63  Fed.  Morgenson  v.  Middlesex  Min.,  etc.,  Co.,  11 
Rep.  540;  Watervale  Min.  Co.  v.  Leach,  (Ariz.  Colo.  176;  Omar  v.  Soper,  n  Colo.  3S0,  7  Am. 
1893)33  Pac.  Rep.  418;  Wilhelm  v.  Silvester,  St.  Rep.  246;' Coffee  v.  Emigh,  15  Colo.  1S4. 
101  Cat.  358.  See  also  Oscamp  v.  Crystal  River  Min.  Co., 

3.  Colorado  Rule.  —  Calhoun  Gold  Min.  Co.  (C.  C.  A.)  58  Fed.  Rep.  293;  Enterprise  Min. 
v.  Ajax  Gold  Min.  Co  ,  27  Colo.  1,  modifying  Co.  v.  Rico-Aspen  Consol.  Min.  Co.,  (C.  C.  A.) 
the  previous  rule  in  this  state,  it  having  been  66  Fed.  Rep.  200. 

formerly"  held  that  the  teim  "  space  of  inter-  4.  Pardee      Murray,  4  Mont.  279. 

section  "  in  the  statute  meant,  where  conflict-  5.  Roxanna  Gold  Min.,  etc.,  Co.  v.  Cone, 

ing  claims  crossed  and  intersected  on  the  strike  100  Fed.  Rep.  168. 

of  the  lode,  the  place  of  intersection  of  the  6.  Prima  Facie  Presumption  as  to  Subsurface 

veins,  and  that  in  such  a  case  the  junior  lo-  Ownership. — United  States  — Iron  Silver  Min. 

cator  is  entitled  to  all  the  ore  vein  within  the  Co.  v.  Murphy,  3  Fed.  Rep.  36S;  Cheesman 

surface  lines  of  the  prior  location  up  to  the  v.  Shreve,  37    Fed.    Rep.  36;  Consolidated 
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proof  is  upon  the  invader  of  another's  location  to  establish  the  identity  or 
continuity  (or  generally  both)  of  the  vein,  and  his  right  thereto.1  He  has 
no  right  to  prospect  in  his  neighbor's  land;2  and  his  rights  are  protected 
only  by  the  fact  of  following  the  vein  on  its  dip  or  downward  course.3 

VIII.  Forfeiture  and  Abandonment  —  1.  Definitions.  —  The  terms  "  aban- 
donment" and  "  forfeiture"  are  often  employed  in  mining  law  as  synony- 
mous, and  may  be  said  generally  to  denote  the  circumstances  under  which  th  : 
miner's  interest  in  a  claim  may  be  lost.  '  The  two  terms  are,  however,  dis- 
tinguishable, in  that  an  abandonment  depends  upon  the  intention  of  tin- 
miner,5  while  a  forfeiture  may  arise  by  operation  of  law,  independently  of 
the  miner's  intention.0 

2.  Abandonment.  —  Where  a  miner  gives  up  his  claim  and  goes  away  from 
it  without  any  intention  of  repossessing  it,  and  regardless  of  what  may  become 
of  it  or  who  may  appropriate  it,  an  abandonment  takes  place,  and  the  prop- 
erty reverts  to  its  original  status  as  part  of  the  unoccupied  public  domain;  it 
is  then  publici  juris  and  open  to  location  by  the  first  comer.7  • 


Wyoming  Gold  Min.  Co.  v.  Champion  Min. 
Co.,  63  Fed.  Rep.  540;  Montana  Co.  v.  Clark, 
42  Fed.  Rep.  626;  Leadvilie  Min.  Co.  v.  Fitz- 
gerald, 4  Mor.  Min.  Rep.  380,  15  Fed.  Cas.  No. 
8,158. 

Arizona.  —  Watervale  Min.  Co.  v.  Leach, 
(Ariz.  1893)  33  P^c.  Rep.  418. 

Colorado.  —  Iron  Silver  Min.  Co.  v.  Camp- 
bell, 17  Colo.  267;  Wakeman  v.  Norton,  24 
Colo.  193, 

Idaho. — Gilpin  v.  Sierra  Nevada  Consol. 
Min.  Co.,  2  Idaho  662. 

Montana.  —  Blue  Bird  Min.  Co.  v.  Murray,  9 
M  »nt.  468. 

Nevada.  —  Bullion  Min.  Co.  v.  Crcesus  Gold, 
etc.,  Min.  Co.,  2  Nev.  168;  Jones  v.  Prospect 
Mountain  Tunnel  Co.,  *i  Nev.  339. 

1.  Leadvilie  Min.  Co.  v.  Fitzgerald,  4  Mor. 
Min.  Rep.  380,  15  Fed.  Cas.  No.  8,158;  Con- 
solidated Wyoming  Gold  Min.  Co.  v.  Champion 
Min.  Co.,  63  Fed.  Rep.  540;  Doe  v.  Waterloo 
Min.  Co.,  54  Fed.  Rep.  937;  Iron  Silver  Min. 
Co.  v.  Elgin  Min.,  etc.,  Co.,  118  U.  S.  205; 
Iron  Silver  Min.  Co.  v  Murphy,  3  Fed.  Rep. 
368;  Cheesman  v.  Shreeve,  40  Fed.  Rep.  7C7; 
Stevens  z>.  Williams,  1  McCrary  (U.  S.)48c,  23 
Fed.  Cas.  Nj.  13  413;  Iron  Silver  Min.  Co.  v. 
Campbell,  17  Colo.  267;  Duggan  v.  Davey,  4 
Dak.  no;  Butte,  etc..  Min.  Co.  v.  Societe 
Anonyme,  etc.,  23  Mont.  177,  75  Am.  St.  Rep. 
505;  Blue  Bird  Min.  Co.  v.  Muiray,  9  Mont. 
460;  Jones  v.  Prospect  Mountain  Tunnel  Co., 
21  Nev.  339 

Identity  of  Claim.  —  Both  parties  (plaintiff 
and  defendant)  must  claim  the  same  vein  or 
ore  body,  or  there  is  no  issue  to  try.  Bulwer 
Consol.  Min.  Co.  v.  Standard  Consol.  Min. 
Co.,  83  Cal.  589. 

2.  No  Right  to  Prospect  in  His  Neighbor's  Land. 
—  Blue  Bird  Min.  Co.  v.  Murray,  9  Mont.  468; 
Iron  Silver  Min.  Co.  v.  Murphy,  3  Fed.  Rep. 
368. 

3.  Right  Only  to  Follow  Vein.  —  Hyman  v. 
Wheeler,  29  Fed.  Rep.  353;  Cheesman  v. 
Shreeve,  40  Fed.  Rep.  787,  37  Fed.  Rep.  36; 
Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.  S. 
463;  Iron  Silver  Min.  Co.  v.  Murphy,  3  Fed. 
Rep.  369;  Butte,  etc.,  Min.  Co.  v.  Societe 
Anonyme,  etc.,  23  Mont.  177;  Blue  Bird  Min. 
Co.  v.  Murray,  9  Mont.  468;  McCormick  v. 
Varnes.  2  Utah  355. 


4.  Abandonment    and    Forfeiture   Defined.  — 

Waring  v.  Crow,  11  Cal.  366;  Wiseman  v.  Mc- 
Nuhy,  25  Cal.  230.  See  also  Abandon,  vol.  r, 
p.  1;  Forfeit  —  Forfeiture,  vol.  13,  p.  1073. 

5.  Abandonment  Dependent  upon  Intention  of 
Miner.  —  St,  John  v.  Kidd,  26  Cal.  264;  Mallett 
v.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev.  188, 
90  Am.  Dec.  484;  Oreamuno  v.  Uncle  Sam 
Gold,  etc.,  Min.  Co.,  1  Nev.  215. 

6.  Forfeiture  Not  Dependent  upon  Miner's  Inten- 
tion. —  St.  John  v.  Kidd,  26  Cal.  264;  Mallett 
v.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev.  188, 
90  Am.  Dec.  484;  Oreamuno  v.  Uncle  Sam 
Gold,  etc.,  Min.  Co.,  1  Nev.  215.  See  infra. 
this  title,  Forfeiture  and  Abandonment. 

Under  Mining  Rules  and  Customs.  —  The  Term 
"  Forfeiture,"  as  used  in  mining  customs  and 
codes,  means  the  loss  of  a  ri^ht  previously  ac- 
quired to  a  mine,  a  particular  piece  of  ground, 
by  neglect  or  failure  to  comply  with  the  rules 
and  regulations  of  the  bar  or  diggings  in  w  hich 
the  ground  is  situated.  St.  John  v.  Kidd,  26 
Cal.  263.  To  the  same  effect  see  Mallett  v. 
Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev.  18B, 
90  Am.  Dec.  484:  King  v.  Edwards,  1  Mont. 
235. 

Strict  Proof  of  Forfeiture  Required.  —  The  law 

does  not  favor  forfeitures,  and  therefore  strict 
proof  of  the  forfeiture  of  a  mining  claim  is  re- 
quired. Hammer  v.  Garfield  Min.,  etc.,  Co., 
130  U.  S.  291;  Rush  v.  French.  1  Ariz.  146; 
Davis  v.  Butler,  6  Cal.  510;  Mc^-rrity  v.  By- 
inglon,  12  Cal.  426;  Colman  v.  Clements,  23 
Cal.  245;  Wiseman  v.  McNulty,  25  Cal.  230; 
St.  John  v.  Kidd,  26  Cal.  263;  Strang  if.  Ryan, 
46  Cal.  33;  Depuy  v.  Williams,  26  Cal.  309; 
Bell  v.  Bed  Rock  Tunnel,  etc.,  Co.,  36  Cal. 
214;  Morenhaut  v.  Wilson,  52  Cal.  263;  Souter 
v.  Maguire,  78  Cal.  543;  Territory  v.  Lee,  3 
Mont.  124;  Mallett  v.  Uncle  Sam  Gold,  etc., 
Min.  Co.,  1  Nev.  188,  90  Am.  Dec.  484;  Ore- 
amuno v.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1 
Nev.  215. 

7.  Abandonment. —  Kinney  v.  Fleming,  (Ariz. 
1899)  56  Pac.  Rep.  723;  Richardson  v.  McNulty, 
24  Cal.  339;  St.  John  v.  Kidd,  26  Cal.  263; 
Keane  v.  Cannovan,  21  Cal.  291,  S2  Am  Dec. 
738;  Davis  v.  Perley,  30  ChI.  630;  WUlson  i: 
Cleaveland,  30  Cal.  192;  Divis  v.  Butler,  6 
Cal.  510;  Davis  v.  Gale,  32  Cal.  26,  91  Am. 
Dec.  554;  Dougherty  v.  Creary,  30  Cal.  290, 
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Burden  of  Proof.  —  An  abandonment  is  never  presumed,  and  must  be  proved 
by  him  who  asserts  it.1 

3.  Failure  to  Perform  Annual  Labor  —  a.  In  General.  —  Under  Rev.  Stat. 
U.  S.,  §  2324,  a  condition  upon  which  a  mining  claim  may  be  held  is  that  the 
locator  shall  perform  annual  labor  to  a  designated  amount,  which  labor  is  fre- 
quently spoken  of  as  assessment  work  and  sometimes  as  representation  work; 
and  upon  a  failure  to  comply  with  this  condition,  the  claim  or  mine  upon 
which  such  failure  has  occurred  will  be  open  to  relocation.2 


89  Am,  Dec.  116;  Jud=on  v.  Malloy,  40  Cal. 
299;  Smith  v.  Gushing.  41  Cal.  97;  Slone  v. 
Geyser  Quicksilver  Min.  Co.,  52  Cal.  315; 
Myers  v.  Spooner,  55  C 1 1 . "  257;  Taylor  v. 
Middleton,  67  Cal.  65'^;  Richards  v.  Dower,  81 
Cal.  44:  Carter  v.  Bacigilupi,  83  Cal.  187;  Sey- 
mour v.  Wood,  53  Cal.  303;  Niles  v.  Kennan, 
27  Colo.  502;  Murley  v.  Ennis,  2  Colo.  300; 
Derry  v.  Ross,  5  Colo.  295;  Oreainuno  v. 
Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev.  215: 
Mallelt  v.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1 
Nev.  188,  90  Am.  Dec.  484:  Marshall  v.  Har- 
ney Peak  Tin  Min.,  etc.,  Co.,  1  S.  Dak.  350 
Sec  also  infra,  this  title,  Forfeiture  and 
Abandonment. 

There  Must  Be  an  Abandonment  in  Fact.  —  A 
mere  belief  on  the  part  of  a  relocator  is  not 
sufficient  to  establish  abandonment.  Stone 
v.  Geyser  Quicksilver  Min.  Co.,  52  Cal.  315; 
Phenix  Mill,  etc.,  Co.  7.  Luwtence,  55  Cal.  143. 

Conveyance  to  Alien  Not  Aban  ionment.  —  North 
Noonday  Min.  Co.  v  Orient  Min.  Co.,  6  Savvy. 
(U.  S.)  503,  11  Fed.  Rep.  125;  Manuel  v. 
Wulff,  152  U.  S.  505;  Governeur  v.  Robertson, 
11  Wheat.  (U.  S.)  332;  Billings  v.  Aspen  Min., 
etc.,  Co.,  52  Fed.  Rep.  250,  10  U.  S.  App.  322, 
affirming  51  Fed.  Rep.  338,  10  U.  S.  App.  t, 
appeal  dismissed  150  U.  S.  31;  Ferguson  r\ 
Neville,  61  Cal.  356;  Territory  v.  Lee,  2  Mont. 
124.  See  also  Gorman  Min.  Co.  v.  Alexander, 
2  S.  Dak.  557.  In  Manning  v.  Strehlow,  11 
Colo.  451,  the  point  was  raised  but  not  passed 
upon. 

The  Mere  Lapse  of  Time  does  not  constitute 
abandonment,  but  is  merely  evidence  of  it. 
Moon  v.  Rollins,  36  Cal.  333,95  Am.  Dec.  j8i. 

Change  in  Record  as  to  Course  of  Vein  No 
Abandonment.  —  Gleeson  ?■.  Martin  White  Min. 
Co..  13  Nev.  442:  Weill  v.  Lucerne  Min.  Co., 
11  Nev.  200;  Erhardl  v.  Boaro,  113  U.  S.  527. 
See  also  Niles  v.  Kennan,  27  Colo.  502. 

Second  Location  Not  Abandonment  of  First.  — 
In  Weill  v.  Lucerne  Min.  Co.,  11  Nev.  200,  it 
was  held  that  where  one  or  more  of  the  parties 
first  locating  mining  ground  afterwards  made 
a  relocation  of  the  same  ground  with  the 
names  of  other  parties  added  to  the  notice  of 
location,  it  appearing  that  at  the  time  of  the 
second  location  the  ground  was  undeveloped, 
and  it  was  not  known  that  both  notices  were 
upon  the  same  ground,  and  it  further  appear- 
ing that  the  second  notice  was  posted  for  the 
express  purpose  of  protecting  the  original  lo- 
cation, the  second  location  did  not,  under  such 
circumstances,  constitute  an  abandonment  of 
the  first. 

Evidence  of  Abandonment  Admissible  under 
General  Issue. —  Bell  v.  Bed  Rock  Tunnel,  etc., 
Co.,  36  Cal.  214;  Willson  t.  Cleaveland,  30 
Cal.  200;  Morenhaut  v.  Wilson,  52  Cal.  203. 

Testimony  of  Former  Owner  as  to  Abandonment 


Not  Conclusive.  —  Myers  v.  Spooner,  55  Cal. 
257;  McCann  v.  McMillan,  129  Cal  350. 

Question  for  Jury.  —  The  question  as  to 
whether  it  was  the  intention  of  the  locator  to 
abandon  his  interest  is  one  tor  the  jury  to  de- 
termine from  all  the  facts  and  circumsiances 
ot  the  case.  Myers  v.  Spooner,  55  Cal.  257; 
Taylor  v.  Middleton,  67  Cal.  656;  McCann  v. 
McMillan,  129  Cal.  350;  Weill  v.  Lucerne  Min. 
Co.,  11  Nev.  200.  See  also  Oreamuno  v. 
Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev.  215. 

1.  Burden  of  Proof  as  to  Abandonment.  —  Mc- 
Neil v.  Pace,  3  Land  Dec.  267;  Quigley  v.  Gil- 
lett,  101  Cal.  462;  Johnson  v.  Young,  18  Colo. 
625;  Nichols  v.  Mcintosh,  19  Colo.  22;  Arm- 
strong v.  Lower,  6  Colo.  393;  McGinnis  v. 
Egbert,  8  Colo.  41;  Coleman  v.  Curtis,  12 
Mont.  301;  Smiths.  North  American  Min.  Co., 
1  Nev.  423. 

2.  Failure  to  Perform  Annual  Labor  or  Assess- 
ment Work  —  United  States.  —  Jennison  v.  Kirk, 
98  U.  S.  453;  Belk  v.  Meagher,  104  U.  S.  279; 
Chapman  v.  Toy  Lorg,  4  Sawy.  (U.  S.)35; 
Jackson  v.  Roby,  109  U.  S.  440;  Chambers  v. 
Harrington,  111  U.  S.  350;  O'Reilly  v.  Camp- 
bell, 116  U.  S.  418;  Noonan  v.  Caledonia  Gold 
Min.  Co.,  121  U.  S.  393;  Doe  v.  Waterloo  Min. 
Co.,  44  U.  S.  App.  204,  70  Fed.  Rep.  455; 
Migeon  v.  Montana  Cent.  R.  Co.,  77  Fed.  Rep. 
249.  44  U.  S.  App.  724;  Justice  Min.  Co.  v. 
Barclay,  82  Fed.  Rep.  554;  Jupiter  Min.  Co. 
v.  Bodie  Consol.  Min.  Co.,  7  Sawy.  (U.  S.)  96; 
Lakin  v.  Sierra  Buttes  Gold  Min.  Co.,  11 
Savvy.  (U.  S.)  231;  North  Noonday  Min.  Co. 
v.  Orient  Min.  Co.,  6  Sawy.  (U  S.)  299:  St. 
Louis  Smelling,  etc.,  Co.  v.  Kemp,  104  U.  S. 
636;  Slavonian  Min.  Co.  v.  Perasirh,  7  Fed. 
Rep.  331;  Clark  v.  American  Flag  Gold  Min. 
Co.,  7  Copp's  Land  Owner  5 ;  Gird  v.  California 
Oil  Co.,  60  Fed.  Rep.  531;  Benson  Min.,  etc., 
Co.  v.  Alta  Min.,  etc.,  Co.,  145  U.  S.  428;  Mt. 
Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Sawy.  (U. 
S.)  439;  Oscamp  v.  Crystal  River  Min.  Co.,  19 
U.  S.  App.  18;  Ferguson  Belvior  Min.,  etc., 
Co.,  14  Land  Dec.  43;  Circ.  March  24,  1887,  8 
Land  Dec.  505;  Max  Boehmer,  8  Copp's  Land 
Owner  3;  Circ.  Ins.  Oct.  31,  1881,  Copp's  Min. 
Lands  35;  Circ.  as  to  Tunnels,  March  5,  1875, 
Copp's  Min.  Lands  64;  Sweeney  v.  Wilson,  10 
Land  Dec.  157;  Com'r  to  W.  S.  Merrill,  Dec. 

13,  1877,  Copp's  Min.   Lands  222;  Circ.  Dec. 

14,  1885,  4  Land  Dec.  374-  McNeil  v.  Pace,  3 
Land  Dec.  267:  Continental  G.  &  S.  Min.  Co. 
v.  Gage,  10  Land  Dec.  534;  Re  Fox,  2  Land 
Dec.  766;  Smith  v.  Van  Clief,  4  Copp's  Land 
Owner  114;  Re  Harrison,  2  Land  Dec.  787: 
Re  Rankin,  7  Land  Dec.  411 ;  Curtis  v.  Sanger, 
22  Land  Dec.  n;  Circ.  May  21,  18S9,  8  Land 
Dec.  516:  Re  Kinkaid,  5  L;ind  Dec.  25;  Good 
Return  P.  Min.  Co.,  4  Land  Dec.  221;  Kirk  r. 
Clark,  17  Land  Dec.  190;  Little  Pauline  v. 
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The  Purpose  of  the  statute  was  the  same  as  in  the  case  of  similar  regulations 
and  customs  of  miners  in  force  at  the  time  when  the  statute  was  enacted,1 
namely,  to  require  every  person  who  asserted  an  exclusive  right  to  his  dis- 
covery or  claim  to  expend  something  of  labor  or  value  on  it  as  evidence  of  his 
good  faith.* 

Burden  of  Proof.  —  The  burden  of  proving  a  forfeiture  under  the  statute  is 
upon  the  person  alleging  it.3 

Strict  Proof  of  Forfeiture  Required.  —  Nor  can  a  forfeiture  be  established  except 


Leadville,  7  Land  Dec.  506;  Colo.  Central 
v.  Am.  Flag,  Copp's  Min.  Lands  (2d  ed.)  255; 
Nichols  v.  Becker,  it  Land  Dec.  8;  Dolles  v. 
Hamberg  Consol.  Min.  Co.,  23  Land  Dec.  267; 
Headlight  Lode,  Copp's  Min.  Lands  (2d  ed.) 
259,  which  case  had  special  refeie  ice  to  tunnel 
work. 

Arizona.  —  Alta  Min.,  etc.,  Co.  v.  Benson 
Min.,  elc,  Co.,  (Ariz.  1888)  16  Pac.  Rep.  565; 
Providence-Gold  Min.  Co.  v.  Burke,  (Ariz. 
I8gg)  57  Pac.  Rep.  641. 

California.  —  Morgan  v.  Tillottson,  73  Cal. 
520;  De  Noon  v.  Morrison,  83  Cal.  163;  Pilaris 
v.  Muldoon,  75  Cal.  284;  Anthony  v.  Jillson, 
*3  Cal.  296;  Russell  v.  Brosseau,  65  Cal.  605 
DuPrat  v.  James,  65  Cal,  555;  Harris  v.  Kel- 
logg, 117  Cal.  484;  Mills  v.  Fletcher,  100  Cal. 
142;  Belcher  Consol.  Gold  Min.  Co.  v.  De- 
ferrari,  62  Cal.  160;  Carney  v.  Arizona  Gold 
Min.  Co.,  65  Cal.  40;  McGarrity  v.  Byington, 
12  Cal.  426;  Packer  v.  Heaton,  9  Cal.  568; 
Altoona  Quicksilver  Min.  Co.  v.  Integral 
Quicksilver  Min.  Co.,  114  Cal.  100;  Richards 
v.  VVolfling,  98  Cal.  195;  Depuy  v.  Williams, 
26  Cal.  309;  Trevaskis  v.  Peard,  in  Cal.  599; 
Original  Co.  v.  Winthrop  Min.  Co.,  60  Cal. 
631;  Souter  v.  Maguire,  78  Cal.  543. 

Colorado.  —  Doherty  v.  Morris,  11  Colo.  12, 
17  Colo.  105;  Consolidated  Republican  Moun- 
tain Min.  Co.  v.  Lebanon  Min.  Co.,  9  Colo. 
343;  McGrath  v.  Bassick,  n  Colo.  528;  Hall 
v.  Kearny,  18  Colo.  505;  Hall  v.  Hale,  8  Colo. 
351;  McGinnis  v.  Egbert,  8  Colo.  41;  Pelican, 
etc.,  Min.  Co.  v.  Snodgrass,  9  Colo.  339; 
Bryan  v.  McCaig,  10  Colo.  309;  Quimbv  v. 
Boyd,  8  Colo.  194;  Sweet  v.  Webber,  7  Colo. 
443- 

Idaho.  —  Atkins  v.  Hendree,  1  Idaho  95; 
Lockhart  v.  Rollins,  2  Idaho  503;  Kramer  v. 
Settle,  1  Idaho  485. 

Montana.  —  Remmington  v.  Baudil,  6  Monl. 
138;  Honaker  v.  Martin,  11  Mont.  91;  Gonu 
v.  Russell,  3  Mont.  358:  Hirschler  v.  McKen- 
dricks,  16  Mont.  211;  Belk  v.  Meagher,  3  Mont. 
65;  Moxon  v.  Wilkinson,  2  Mont.  421;  Cole- 
man v.  Curtis,  12  Mont.  301;  Mattingly  v. 
Lwisohn,  8  Mont.  259;  Brundy  v.  Mayfield,  15 
Mont.  2or;  Herbert  v.  King,  1  Mont.  475; 
Davidson  v.  Bordeaux,  15  Mont.  245;  King  v. 
Edwards,  1  Mont.  235;  Power  v.  Sla,  (Mont. 
1900)  61  Pac.  Rep.  468. 

Nevada. —  Gottschall  v.  Melsing,  2  Nev. 
185;  Deno  v.  Griffin,  20  Nev.  249;  Steel  v. 
Gold  Lead,  etc.,  Min.  Co.,  18  Nev.  80;  Sisson 
v.  Sommers,  24  Nev.  379;  Leet  v.  John  Dare 
Silver  Min.  Co.,  6  Nev.  218. 

New  Mexico. —  Lacey  v.  Woodward,  5  N. 
Mex.  583;  Eberle  v.  Carmichael,  8  N.  Mex. 
169,  affirmed  on  rehearing  8  N.  Mex.  696. 

Oregon.  —  Bishop  v.  Baisley,  28  Oregon  119. 

South  Dakota.  —  Axiom  Min.  Co.  v.  White, 


10  S.  Dak.  198;  Dibble  v.  Castle  Chief  Gold 
Min.  Co.,  9  S.  Dak.  618. 

Utah.  —  Utah  Min.,  etc.,  Co.  v.  Dickert,  etc., 
Sulphur  Co.,  6  Utah  183;  Harrington  v.  Cham- 
bers, 3  Utah  94;  Thompson  v.  Jacobs,  3  Utah 
246;  Klopenstine  v.  Hays,  20  Utah  45;  Wilson 
v.  Triumph  Consol.  Min.  Co.,  19  Utah  66; 
Argentine  Min.  Co.  v.  Benedict,  18  Utah  183. 

Rule  Applicable  to  Placer  as  Well  as  to  Lode 
Claims.  —  Preston  v.  Hunter,  29  U.  S.  App  621, 
67  Fed.  Rep.  996;  Oscamp  v.  Crystal  River 
Min.  Co.,  19  U.  S.  App.  18,  58  Fed.  Rep.  293; 
Russell  v.  Brosseau,  65  Cal.  605;  Du  Piat  v. 
James,  65  Cal.  555;  Depuy  v.  Williams,  26 
Cal.  310. 

Waiver  of  Forfeiture.  —  In  the  absence  of  con- 
flicting claims,  the  failure  to  perform  annual 
assessment  work  may  be  waived  by  the  land 
department  if  such  failure  occurred  through 
mistake  of  a  bona  fide  claimant.  Stewart  v. 
Rees,  21  Land  Dec.  446. 

Value  of  Labor.  —  No  set  rule  as  to  the  price 
of  labor  can  govern  the  value  of  labor  and  im- 
provements. The  amount  paid  is  not  controll- 
ing. The  actual  value,  to  be  proven  the  same 
as  any  other  fact,  must  control.  Quimby  v. 
Boyd,  8  Colo.  194;  Mattingly  v.  Lewisohn,  8 
Mont.  259,  13  Mont.  508.  See  also  Clark  v. 
American  Flag  Gold  Min.  Co.,  7  Copp's  Land 
Owner  5;  Re  George  K.  Willard,  4  Copp's 
Land  Owner  67;  Weinstein  v.  Mining  Co., 
14  Land  Dec.  68;  Morrison's  Min.  Rights 
(8th  ed.)  67. 

Compliance  with  Federal  Law  Sufficient.  — 
Original  Co.  v.  Winthrop  Min.  Co  ,  60  Cal.  631 ; 
Wenner  v.  McNulty.  7  Mont.  30;  Book  v.  Jus- 
lice  Min.  Co.,  58  Fed.  Fep  106.  Contra, 
Com'r  Holcomb  to  Sacramenio  Office,  Oct.  21, 
1880,  Copp's  Min.  Lands  291.  See  also  North- 
mote  v.  Simmons. (CCA  .)  97  Fed. Rep.  386. 

1.  The  Regulations  and  Customs  of  Miners  te- 
cjuited  a  certain  number  of  days'  woik  within 
a  given  period  of  time,  generally  monthly  or 
quarterly.  Yale  on  Mining  Claims  82;  St. 
John  v.  Kidd,  26  Cal.  263;  Motion  v.  Solambo 
Copper  Min.  Co.,  26  Cal.  527;  Strang  v.  Ryan, 
46  Cal.  33;  Depuy  v.  Williams,  26  Cal.  309. 
They  had  their  origin  in  the  Mexican  law, 
which  required  as  a  condition  to  save  the 
claim  from  denouncement,  which  was  neces- 
sary before  relocaiion,  the  performance  of  a 
certain  amount  of  work  by  a  certain  number 
of  men.    See  King  -j.  Edwards,  I  Mont.  235. 

2.  Purpose  of  Statute.  —  Chambers  v.  Harring- 
ton, in  U.S.  350. 

3.  Burden  of  Proof.- — Hammer  v.  Garfield 
Min.,  etc.,  Co.,  130  U.  S.  291;  Dolles  v.  Ham- 
berg Consol.  Min.  Co.,  23  Land  Dec.  267; 
Johnson  v.  Young,  18  Colo.  625 ;  Hall  v.  Kearn, 
18  Colp.  505;  Doherty  v.  Morris,  17  Colo.  105; 
Renshaw  v.  Switzer,  6  Mont.  464. 
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upon  clear  and  convincing  proof  of  the  failure  of  the  former  owner  to  have 
the  work  performed  or  improvements  made  to  the  amount  required  by  law.1 

b.  Time  of  Performance.  —  The  law  fixes  no  time  within  the  year  when 
the  work  must  be  done.     It  is  sufficient,  therefore,  if  done  at  any  time  during 

the  year.3 

Beginning  of  Annual  Labor  Period.  —  Prior  to  Jan.  22,  l88o,  there  was  some 
diversity  of  opinion  as  to  when  the  annual  labor  period  began;  but  by  statute 
on  that  date  it  is  required  that  the  work  shall  begin  on  the  first  day  of  Janu- 
ary following  location.3 

c.  Place  of  Performance  —  (i)  Work  Within  Claim.  —  When  a  miner 
does  the  necessary  labor  anywhere  within  the  boundaries  of  Ins  claim,  upon 
the  surface  or  below  it,  the  condition  of  the  statute  is  complied  with.4 

(2)  Claims  Held  in  Common.  —  When  several  claims  are  held  in  common, 
and  are  contiguous  and  operated  in  a  common  interest  and  to  a  common  pur- 
pose, work  may  be  done  on  any  one  of  them  for  the  benefit  of  all;5  but  on 
this  one  the  expenditure  of  money  or  labor  must  equal  in  value  that  which 
would  be  required  on  all  the  claims  if  they  were  separate  or  independent.6 

(3)  Work  Outside  of  Claim.  —  Work  done  outside  of  the  claim  or  outside 
of  any  claim,  as  in  the  cases  of  tunnels,  drifts,  etc.,  may  be  as  available  for 
the  purpose  of  holding  a  claim  as  if  done  within  the  boundaries  of  the  claim 
itself.7 


1.  Strict  Proof  of  Forfeiture  Required.  —  Ham- 
mer v.  Garfield  Min.,  etc.,  Co.,  130  U.  S.  291; 
Power  v.  Sla,  (Mont.  1900)  61  Pac.  Rep.  468. 

2.  Work  at  Any  Time  of  Year  Sufficient.  — 
Mills  v.  Fletcher,  100  Cal.  147;  McGinnis  v. 
Egbert,  8  Colo.  41;  Belk  v.  Meagher,  104  U.  S. 
279,  3  Mont.  65. 

Two  Years'  Work  Not  to  Be  Done  in  One  Year. 
—  Each  year  must  be  considered  as  separate 
and  entire,  and  two  years'  work  cannot  be 
done  in  one.  'In  re  Merrell,  5  Copp's  Land* 
Owner  5;  In  re  Haynes,  7  Copp's  Land  Owner 
130;  Ferguson  v.  Belboir  Min.,  etc.,  Co.,  14 
Land  Dec.  43;  Mills  v.  Fletcher,  100  Cal.  142; 
Atkins  v.  Hendree,  1  Idaho  95;  Belk  v. 
Meagher,  3  Mont.  65. 

3.  Beginning  of  Annual  Labor  Period.  —  North- 
more  v.  Simmons,  (C.  C.  A.)  97  Fed.  Rep.  386; 
McGinnis  v.  Egbert,  8  Colo.  41;  Hall  v.  Hale, 
8  Colo.  351.  See  also  Coltnan  v.  Clements,  23 
Cal.  245;  Thompson  v.  Jacobs,  3  Utah  246. 

4.  Work  Anywhere  Within  Claim  Sufficient.  — 
Mt.  Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Sawy. 
(U.  S.)  439- 

5.  Work  on  One  of  Several  Claims  Held  in  Com- 
mon—  United  States.  —  Mt.  Diablo  Mill,  etc., 
Co.  v.  Callison,  5  Sawy.  (U.  S.)  439,  17  Fed. 
Cas.  No.  9,886;  Chambers  v.  Harrington,  III 
U.  S.  350;  Jackson  v  Roby,  109  U.  S.  440:  St. 
Louis  Smelting,  etc.,  Co.  v.  Kemp,  104  U.  S. 
636;  Kirk  v.  Clark,  17  Land  Dec. '190:  Good 
Return  P.  Min.  Co.,  4  Land  Dec.  221;  Nil 
Desperand  um  Placer,  10  Land  Dec.  19S ;  Fergu- 
son v.  Hanson,  21  Land  Dec.  336;  Nichols  v. 
Becker,  n  Land  Dec.  8;  McNeil  v.  Pace,  3 
Land  Dec.  267. 

California.  —  DeNoon  v.  Morrison,  83  Cal. 
163;  McCormick  v.  Baldwin,  104  Cal.  227; 
English  v.  Johnson,  17  Cal.  107,  76  Am.  Dec. 
574- 

Montana.  —  Power  v.  Sla,  (Mont.  1900)  61 
Pac.  Rep.  468. 

New  Mexico.  —  Eberle  v.  Carmichael,  8  N. 
Mex.  169,  affirmed  on  rehearing  8  N.  Mex.  696. 

South  Dakota.  —  Axiom  Min.  Co.  v.  White, 


10  S.  Dak.  198;  Dibble  v.  Castle  Chief  Gold 
Min.  Co.,  9  S.  Dak.  618. 

Utah.  —  Hariington  v.  Chambers,  3  Utah 
94;  Wilson  v.  Triumph  Consol.  Min.  Co.,  19 

Utah  66. 

Claims  Held  in  Severalty.  —  Where  a  number 
of  persons  took  up  a  claim  of  one  thousand 
five  hundred  feet  upon  a  lode,  and  thereafter 
partitioned  the  claim  and  held  each  parcel  in 
severalty,  ii  was  held  that  the  sinking  of  a 
shaft  on  one  claim  was  not  sufficient  to  satisfy 
the  statute  with  reference  to  the  entire  claim 
so  partitioned.  Zeckendorf  v.  Hutchison,  1 
N.  Mex.  476. 

6.  Chambers  v.  Harrington,  111  U.  S.  350. 

7.  Work  Outside  of  Claim  —  United  States. — 
Mt.  Diablo  Mill,  etc.,  Co.  v.  Callison,  5  Sawy. 
(U.  S.)  439,  17  Fed.  Cas.  No.  9,886;  Book  v. 
Justice  Min.  Co.,  58  Fed.  Rep.  106;  Roystcn 
if.  Miller,  76  Fed.  Rep.  5c;  Justice  Min.  Co.  v. 
Barclay,  82  Fed.  Rep.  554;  St.  Louis  Smelting, 
etc.,  Co.  v.  Kemp,  104  U.  S.  636;  Jackson  v. 
Roby,  109  U.  S.  440:  Chambers  v.  Harrington, 
in  U.  S.  350;  Dolles  v.  Hamberg  Consol.  Min. 
Co.,  23  Land  Dec.  267;  Com'r  Williamson  to 
Surv.-Gen.,  Copp's  Min.  Lands  29S. 

Cali fornia.  —  Packer  Heaton,  9  Cal.  5CS; 
McGarrity  v.  Byingtcn,  12  Cal.  426;  Du  Prat  v. 
James.  65  Cal.  555. 

Colorado.  —  Hall  v.  Kearny,  iS  Colo.  505. 
Idaho.  —  Lockhart  v.  Rollins,  2  Idaho  503. 
Montana.  —  Remmington  t  .  Baudit,  6  Mont. 
138;  Power  -■.  Sla,  24  Mont.  243. 

New  Mexico.  —  Eberle  v.  Carmichael,  S  N. 
Mex.  169. 

South  Dakota.  —  Dibble  v.  Castle  Chief  Gold 
Min.  Co.,  9  S.  Date.  61S;  Axiom  Min.  Co.  v. 
White,  10  S  Dak.  198. 

Utah. —  Harrington  v.  Chambers,  3  Utah  94; 
Klopenstine  v.  Hays,  20  Utah  45. 

Work  on  Patented  Ground.  —  It  has  been  held 
that  work  done  on  agricultural  patented 
ground,  belonging  to  the  mine  claimant,  and 
upon  an  excluded  portion  of  the  claim,  if 
intended  for  assessment  work,  and  in  fact 
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d.  Character  of  Work  Required. — Labor  or  improvements,  to  be 
credited  as  such,  must  actually  promote  or  directly  tend  to  promote  the 
extraction  of  mineral  from  the  land,  or  forward  or  facilitate  the  development 
of  the  claim  as  a  mine  or  mining  claim,  or  be  necessary  for  its  care  or  the 
protection  of  the  mining  works  thereon;  and  this  is  true  whether  the  work  is 
done  within  a  claim  or  group  of  claims  or  outside  of  the  boundaries  of  the 
claim  or  group  of  claims.1 

Burden  of  Proof.  —  Although  the  burden  of  proving  a  forfeiture  for  failure  to 
perform  annual  labor  is  upon  the  party  relying  upon  such  failure,  this  burden 
is  discharged  prima  facie  by  showing  that  no  work  was  done  within  the  sur- 
face boundaries  of  the  claim  during  the  year  in  question,  and  if  labor  was  in 
fact  performed  upon  adjacent  property,  it  devolves  upon  the  miner  to  show 
affirmatively  that  the  work  tended  to  the  development  of  the  claim. 9 


tending  to  develop  the  claim,  is  sufficient. 
Richards  v.  Wolfling,  98  Cal.  195;  Hall  v. 
Kearny,  18  Colo.  505. 

1.  Labor  Must  Tend  to  Develop  Claim  — United 
States.  —  Book  v.  Justice  Min.  Co.,  58  Fed. 
Rep.  106;  Gird  v.  California  Oil  Co.,  60  Fed. 
Rep.  531;  U.  S.  v.  King,  83  Fed.  Rep.  188,  48 
U.  S.  App.  542;  U.  S.  v.  Iron  Silver  Min.  Co., 
128  U.  S.  673;  Justice  Min.  Co.  v  Barclay,  82 
Fed.  Rep.  554;  U.  S.  v.  Iron  Silver  Min.  Co., 
24  Fed.  Rep.  568;  Com'r  Williamson  to  Den- 
ver Office,  Dec.  14,  1880,  Copp's  Min.  Lands 
(2d  ed.)  298;  Acting  Sec'y  Muldrow  to  Com'r 
Sparks,  5  Land  Dec.  199;  Sec'y  Vilas  to  Com'r 
Stockslager,  7  Land  Dec.  71;  Andromeda 
Lode,  Sec'y  Chandler  to  Com'r,  13  Land  Dec. 
146;  Acting  Sec'y  Muldrow  to  Com'r  Sparks, 
Re  Emily  Lode  6  Land  Dec.  220;  Re  Geo.  S. 
Dodge,  6  Copp's  Land  Owner,  122;  Highland 
Marie  and  Manilla  Lode  Min.  Claims,  31  Land 
Dec.  57. 

California.  —  McGarrity  v.  Byington.  12  Cal. 
426;  De  Noon  v.  Morrison,  83  Cal.  163;  Du 
Prat  v.  James.  65  Cal.  555;  Stone  v.  Bumpus, 
46  Cal.  218;  McCormick  ?\  Baldwin,  104  Cal. 
227. 

Montana.  —  King  v.  Edwards,  1  Mont.  235; 
Honaker  v.  Martin,  n  Mont.  91;  Remmington 
v.  Baudit,  6  Mont.  138. 

Oregon.  —  Bishop  v.  Baisley,  28  Oregon  ng. 

South  Dakota.  —  Axiom  Min.  Co.  v.  White, 
10  S.  Dak.  198. 

Utah.  —  Harrington  v.  Chambers,  3  Utah 
94;  Klopenstine  v.  Hays,  20  Utah  45. 

Road  Building  may  be  credited  as  assessment 
work.  Ml.  Diablo  Mill,  etc.,  Co.  v.  Callison, 
5  Sawy.  (U.  S.)  439:  Doherty  v.  Morris,  17 
Colo.  105.  But  a  road  built  for  the  joint  bene- 
fit ot  several  claims  cannot  be  counted  as  an- 
nual labor  on  one.  Alice  Edith  Lode,  6  Land 
Dec.  711;  White  Cloud  Copper  Min.  Co.,  22 
Land  Dec.  252. 

Constricting  a  Flume  may  be  sufficient.  St. 
Louis  Smelting,  etc.,  Co.  v.  Kemp,  104  U.  S. 
636;  Jackson  v.  Roby,  109  U.  S.  440. 

Buildings  have  been  recognized  as  improve- 
ments. Com'r  Williamson  to  Surv.-Gen,, 
Dec.  14,  1880,  Copp's  Min.  Lands  298.  See 
also  Doherty  v.  Morris,  17  Colo.  105 ;  Re  Emily 
Lode.  6  Land  Dec'  220.  But  it  has  been  held 
that  a  dwelling  house  without  the  boundaries 
of  the  claim  for  the  convenience  and  shelter 
of  miners  does  not  satisfy  the  statute.  Rem- 
mington v.  Baudit,  6  Mont.  138.  So  an  ore- 
house  erected  for  the  use  of  an  adjoining  claim 
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is  not  sufficient.  Lakin  p.  Sieira  Butles  Gold 
Min.  Co..  25  Fed.  Rep.  337;  Gird  v.  California 
Oil  Co.,  60  Fed.  Rep.  531;  McCormk  k  v.  Bald- 
win, 104  Cal.  227;  Bryan  v.  McCaig,  10  Colo. 
309;  King  v.  Edwards,  1  Mont.  235;  Moxnn  v. 
Wilkinson,  2  Mont.  421. 

Personal  Expenses  Incurred  and  Time  Spent  in 
unsuccessful  efforts  to  obtain  water  to  operate 
a  mill  to  crush  iron  ore  do  not  constitute  an- 
nual labor.    Du  Prat  v.  James,  65  Cal.  555. 

Picking  Bock  from  the  walls  of  the  shaft  or 
outcropping  of  the  ledge,  in  small  quantities, 
fiom  day  to  day,  and  testing  it,  in  order  to 
find  the  pay  chute,  cannot  be  credited  as  as- 
sessment work.  Bishop  v.  Baisley,  28  Oregon 
119;  Honaker  v.  Martin,  11  Mont.  91. 

Nor  Will  the  Expense  of  Survey  for  a  Ditch  not 
vet  dug  be  accepted.  Stork,  etc.,  Placer  7 
Land  Dec.  359.  Nor  will  work  done  on  a 
ditch,  outside  of  a  placer,  before  the  location 
thereof,  be  considered  sufficient.  Trickey 
Placer  Claim,  7  Land  Dec.  52. 

Employment  of  Watchman.  —  Placing  a  watch- 
man on  a  naked  mining  claim  to  prevent  a 
relocation  is  not  labor  upon  the  mine  within 
the  meaning  of  the  United  States  statute;  but 
placing  a  watchman  to  look  after  reduction 
works,  houses,  barns,  tunnels,  and  pits,  dur- 
ing a  cessation  of  mining  on  a  claim  which 
has  been  opened,  is  such  labor.  Book  v.  Jus- 
tice Min.  Co.,  58  Fed.  Rep.  106;  Garrard  v. 
Silver  Peak  Mines,  82  Fed.  Rep.  578;  Tripp  v. 
Dauphy,  28  Land  Dec.  14;  Altoona  Quicksilver 
Min.  Co.  v.  Integral  Quicksilver  Min.  Co.,  114 
Cal.  100;  Lockhart  v.  Rollins,  2  Idaho  503. 
See  also  Slavonian  Min.  Co.  v.  Vacavich,  7 
Sawy.  (U.  S.)  217;  Russell  v.  Brosseau,  65  Cal. 
605;  Doherty  v.  Morris,  17  Colo.  105. 

Where  Work  Is  Not  Paid  For. —  The  statute 
may  be  satisfied  though  the  work  is  not  paid 
for.  Lockhart  v.  Rollins,  2  Idaho  503;  Cole- 
man v.  Curtis,  12  Mont.  301. 

Expert  Testimony  as  to  Tendency  to  Develop.  — 
Where  a  surveyor  is  called  as  an  expert  wit- 
ness and  testifies  that  he  is  familiar  with  the 
ground  in  question,  having  surveyed  it,  and 
knows  the  location  of  the  shafts  where  the 
development  work  has  been  done,  he  is  a 
competent  witness  to  give  an  opinion,  not  as 
an  expert,  but  from  his  knowledge  of  the 
claim,  as  to  whether  such  work  in  fact  lends 
to  develop  it.  Wells  v.  Davis,  (Utah  1900)  62 
Pac.  Rep.  3. 

2.  Burden  of  Proof  as  to  Tendency  to  Develop. 
—  Dolles  v,  Hamberg  Consol.  Min.  Co.,  23 
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c  By  Whom  Labor  Must  Be  Done.  —  The  work  required  by  law  must 
be  done  by  one  or  more  of  the  owners,  or  through  the  owner's  agent.1 
Labor  performed  by  a  stranger,  not  at  the  owner's  instance,  will  not  inure  to 
the  latter's  benefit  by  virtue  of  the  purchase  of  the  labor  by  the  owner  after 
the  institution  of  suit  to  recover  the  claim.2 

/.  Excuses  for  Nonperformance  — (i)  Where  Claim  Is  Wrongfully 
Held  by  Another.  — Where  the  owner  is  wrongfully  ousted  and  by  force  kept 
from  the  possession  of  his  claim,  the  law  will  excuse  him  from  performing 
assessment  work  while  the  claim  is  thus  wrongfully  withheld.3 

(2)  Effect  of  Application  for  Patent.  — The  requirement  is  not  excused  by 
the  mere  application  for  a  patent.  It  is  not  until  the  receiver's  receipt  for  the 
purchase  money  is  obtained  that  the  owner  is  excused  from  further  assess- 
ment work.4 

g.  Recording  Proof  of  Labor.  —  As  a  convenient  means  of  preserving 
prima  facie  evidence  of  the  fact  that  the  required  annual  labor  has  been  per- 
formed, provision  is  made  by  statute  in  several  states  for  the  recording  of  such 
evidence  in  the  form  of  an  affidavit  or  otherwise;5  but  these  statutes  are 
merely  directory,  and  no  forfeiture  will  result  from  failure  to  record.6 

RESUMPTION  OF  Work.  —  Although  there  has  been  a  failure  to  per- 
form annual  labor  as  required  by  the  statute,  there  will  be  no  complete 
forfeiture  until  there  has  been  an  entry  by  a  third  party.7  The  original 
locator  may  enter  and  resume  work  at  any  time  before  other  rights  attach  in 
favor  of  the  subsequent  locator,  and  no  forfeiture  can  then  take  place  until 
after  there  is  a  failure  to  prosecute  the  work.8    But  the  work  must  be  resumed 


Land  Dec.  267;  Doherty  v.  Morris,  17  Colo.  105; 
Hall  v.  Kearny,  18  Colo.  505.  See  also  Justice 
Min.  Co.  v.  Barclay,  82  Fed.  Rep.  554. 

1.  Annual  Labor  Must  Be  Done  by  or  for  Owner. 
—  Turner  v.  Sawyer,  150  U.  S.  578;  Book  v. 
Jusiice  Min.  Co.,  58  Fed.  Rep.  106;  Jupiter 
Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  7  Savvy. 
(U.  S.)  96,  11  Fed.  Rep.  666;  Nesbitt  v.  Dela- 
mar's  Nevada  Go'd  Min.  Co.,  24  Nev.  273. 

Labor  by  Equitable  Owner  Sufficient.  —  Book  v. 
Justice  Min.  Co.,  58  Fed.  Rep.  106;  Dolles  v. 
Hanbsrg  Consol.  Min.  Co.  23  Land  Dec.  267; 
Tarn  r.  Story,  21  Land  Dec.  440. 

Expenditures  by  Prior  Claimants  cannot  be 
considered.  Re  Andrew  v.  Embrey,  7  Copp's 
Land  Owner  5,  Copp's  Min.  Lands  241.  Con- 
tra, Tam  v.  Story,  21  Land  Dec.  440. 

2.  Little  Gunnell  Gold  Min.  Co.  v.  Kimber, 
1  Mor.  Min.  Rep.  536,  15  Fed.  Cas.  No.  8,402. 

3.  Failure  to  Work  Excusable  Where  Claim 
Held  by  Another. —  Erhardt  v.  Boaro,  2  Mc- 
Crary  (U.  S.)  141,  8  Fed.  Rep.  692,  113  U.  S. 
527;  Slavonian  Min.  Co.  v.  Perasich,  7  Fed. 
Rep.  331,  7  Sawy.  (U.  S.)  217;  McNeil  v.  Pace, 
3  Land  Dec.  267;  Morenhaut  v.  Wilson,  52 
Cal.  263;  Trevaskis  v.  Peard,  111  Cal.  599; 
Mills  i>.  Fletcher,  100  Cal.  142;  Craig  v. 
Thompson,  10  Colo.  517;  Robinson  v.  Imperial 
Silver  Min.  Co.,  5  Nev.  44;  Utah  Min.,  etc..  Co. 
v.  Dhkert,  etc..  Sulphur  Co.,  6  Utah  183. 

4.  Effect  of  Application  for  Patent  —  Unittd 
States.  —  Aurora  Hill  Consol.  Min.  Co.  f.  85 
Mining  Co.,  34  Fed.  Rep.  515;  Benson  Min. 
etc.,  Co.  v.  Alta  Min.  etc.,  Co.,  145  U.  S.  428; 
Sold  Blossom  Quartz  Mine,  2  Land  Dec.  767; 
Am.  Hill  Quartz  Mine,  5  Copp's  Land  Owner, 
114,  6  Copp's  Land  Owner  1;  Jerguson  v. 
Belvoir  Min.,  etc.,  Co.,  14  Land  Dec.  43;  Alice 
Placer,  4  Land  Dec.  314;  Sweeney  v.  Wilson, 
10  Lund  Dec.  157;  In  re  Harrison.  2  Land  Dec. 


767;  Smith  v.  Van  Clief,  5  Copp's  Land  Owner 
114. 

Arizona.  -  Alta  Min.,  etc..  Co.  v.  Benson 
Min.  etc.,  Co.  (Ariz.  1888)  16  Pac.  Rep.  565. 

Nevada.  —  Deno  v.  Giitiin,  20  Nev.  249; 
South  End  Min.  Co.  v.  Tinney,  22  Nev.  19.  221. 

See  also  infra,  this  title,  Proceedings  to  Ob- 
tain Patent. 

5.  Recording  Proof  of  Labor.  —  Book  v.  Jus- 
tice Min.  Co.,  58  Fed.  Rep.  106;  Quigley  v. 
Gillett,  101  Cal.  462;  McGinnis  v.  Egbert,  8 
Colo.  41;  Coleman  v.  Curtis,  12  Mont.  301; 
Davidson  v.  Boideaux,  15  Mont.  246;  Dibble 
v.  Castle  Chief  Gold  Min.  Co.,  9  S.  Dak.  618. 
See  also  Re  Kinkaid,  5  Land  Dec.  25;  Circ. 
May  21,  1899,  8  Land  Dec.  516. 

6.  Book  v.  Justice  Min.  Co.,  58  Fed.  Rep. 
106. 

7.  Entry  of  Third  Person  Necessary  to  Complete 
Forfeiture.  —  Little  Gunnell  Gold  Min.  Co.  v. 
Kimber,  1  Mor.  Min.  Rep.  536,  15  Fed.  Cas. 
No.  8,402;  Lakin  v.  Sierra  Buttes  Gold  Min. 
Co.,  25  Fed.  Rep.  337;  Oscamp  :•.  Crystal 
River  Klin.  Co.,  19  U.  S.  App.  18. 

Overlapping  Claims.  —  Where  there  are  over- 
lapping claims,  failure  of  the  senior  locator  to 
perform  assessment  work  for  any  one  year 
will  not  alone  give  the  conflict  area  to  the 
junior  locator  without  a  relocation.  Oscamp 
v.  Crystal  River  Min.  Co.,  19  U.  S.  App.  18. 
58  Fed.  Rep.  293;  Belk  v.  Meagher,  104  U.  S. 
279;  Johnson  v.  Young,  18  Colo.  625;  Omar  v. 
Soper,  11  Colo.  380,  7  Am.  St.  Rep.  246. 

8.  Resumption  of  Work  —  United  States.  —  Os- 
camp  v.  Crystal  River  Min.  Co..  19  U.  S.  App. 
18,  58  Fed.  Rep.  293;  North  Noonday  Min. 
Co.  v.  Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299, 
1  Fed.  Rep.  522;  Aurora  Hill  Consol.  Min. 
i'.  85  Mining  Co.  34  Fed.  Rep.  515;  Jus- 
tice   Min.  Co.,    v.    Barclay,   S2    Fed.  Rep. 
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in  good  faith  and  be  prosecuted  with  reasonable  diligence  until  the  require- 
ment for  annual  labor  has  been  complied  with.1 

4.  Special  Rule  as  to  Tunnel  Claims.  —  The  law  specifies  no  particular 
amount  of  labor  to  be  performed  upon  a  tunnel  claim  each  year,  but  by  the 
express  provision  of  Rev.  Stat.  U.  S.,  §  2323,  the  condition  upon  which  a  tun- 
nel claim  is  held  is  the  commencement  of  work  upon  the  tunnel  and  the 
prosecution  of  such  work  with  reasonable  diligence;2  and  it  is  further  pro- 
vided that  failure  to  prosecute  the  work  on  the  tunnel  for  six  months  shall  be 
considered  as  an  abandonment  of  the  right  to  all  undiscovered  veins  on  the 
line  of  such  tunnel.3 

5.  Forfeiture  to  Co-owner  by  Notice  or  Advertisement. 
§  2324,  it  is  provided  substantially  that   upon  the 
several  co-owners   to   contribute  his   proportion  of 
improvements,  the  co-owners  who  have  performed 
improvements  may,  at  the  -expiration  of  the  year, 

co-owner  personal  notice  in  writing  or  notice  by  publication,  and  if,  upon  the 
expiration  of  ninety  days  after  such  notice,  the  delinquent  shall  fail  or  refuse 
to  contribute  his  proportion,  his  interest  in  the  claim  shall  become  the  prop- 
erty of  his  co-owners  who  have  made  the  required  expenditures.4 


—  By  Rev.  Stat.  U.  S., 
failure  of  any  one  of 
the  annual  labor  and 
the  labor  or  made  the 
give  to  the  delinquent 


554.-  Jupiter  Min.  Co.  v.  Bodie  Consol.  Min. 
Co.,  11  Fed.  Rep.  666,  7  Sawy.  (U.  S.)  96; 
Belk.  v.  Meagher,  104  U.  S.  279;  Little  Gun- 
nel! Gold  Min.  Co.  v.  Kimber,  1  Mor.  Min. 
Rep.  536,  15  Fed.  Cas.  No.  8,402. 

Arizona.  —  Jordan  v.  Duke,  (Ariz.  1S98)  53 
Pac.  Rep.  197. 

California.  —  Du  Prat  v.  James,  65  Cal.  555; 
Belcher  Consol.  Gold  Min.  Co.  v.  Deferrari,  62 
Cal.  160;  Nevvbill  v.  Thurston,  65  Cal.  419; 
Russell  v.  Brosseau,  65  Cal.  605;  Pharis  v. 
Muldoon,  75  Cal.  284;  McCormick  v.  Baldwin, 
104  Cal.  227. 

Montana.  —  Hirshchler  v.  McKendricks,  16 
Mjnt.  211;  Gonu  v.  Russell,  3  Mont.  358; 
Honaker  v.  Martin,  11  Mont.  91;  Belk  v. 
Meagher  3'  Mont.  65. 

New  Mexico.  —  Lacey  v.  Woodward,  5  N. 
Mex.  583. 

Oregon.  —  Bishop  v.  Baisley,  28  Oregon  119. 

Utah.  —  Klopenstine  v.  Hays,  20  Utah  45. 

Resumption  of  Work  under  Relocation.  —  Where 
a  peroon  relocates  a  claim  under  a  different 
name,  in  order  to  protect  his  rights  and  to 
preserve  the  claim  from  relocation  by  others, 
until  he  can  obtain  title  through  the  deeds  of 
the  original  owner,  and  work  is  done  to  pro- 
tect the  lode  under  both  tiiles,  he  may  claim 
such  work  as  resumption  work  under  the  old 
title  as  afterwards  deeded  to  him.  Johnson 
v.  Young,  18  Colo.  625.  Compare  Miles  v.  Ken- 
nan,  27  Colo.  502. 

Steps  Necessary  on  Part  of  Relocator.  —  Ac- 
cording to  some  cases,  there  may  be  a  valid 
resumption  of  work  at  any  time  prior  to  the 
performance  of  all  the  acts  necessary  to  a  valid 
relocation.  Holland  v.  Mt.  Auburn  Gold 
Quartz  Min.  Co.,  53  Cal.  149;  Belcher  Consol. 
Gold.  Min.  Co.  v.  Deferrari,  62  Cal.  160,  Pharis 
v.  Muldoon,  75  Cal.  284;  Gonu  v.  Russell, 
3  Mont*  358.  On  the  other  hand,  the  rule  has 
been  stated  that  a  resumption  of  work  may 
take  place  any  lime  before  another  has  taken 
possession  of  the  property  with  intent  to  relo- 
cate it.  Little  Gunnell  Gold  Min.  Co.  v.  Kim- 
ber. 1  Mor,  Min,  Rep.  ^36,  is  Fed,  Cas.  No. 
8. 


Effect  of  Abandonment  of  Relocation.  —  Where 
a  valid  relocation  has  been  made  and  after- 
wards abandoned,  and  work  is  then  resumed 
by  the  original  locator,  the  fact  of  the  im- 
mediate relocation  cannot  aid  one  afterwards 
attemoting  to  make  a  relocation  of  the  same 
claim.  Justice  Min.  Co.  v.  Barclay,  82  Fed. 
Rep.  554;  Klopenstine  v.  Hays,  20  Utah  45. 

1.  Work  Must  Be  Prosecuted  with  Diligence.  — 
Honaker  v.  Martin,  11  Mont.  91;  Hirschler  v. 
McKendricks,  16  Mont.  211.  See  also  Jordan 
v.  Duke,  (Ariz.  1898)  53  Pac.  Rep.  197;  Mc- 
Cormick v.  Baldwin,  104  Cal.  227.  Compare 
Belcher  Consol.  Gold  Min.  Co.  v.  Deferrari, 
62  Cal.  160. 

2.  Work  on  Tunnel  Claim  to  Be  Prosecuted  with 
Diligence.  —  Glacier  Mountain  Silver  Min.  Co. 
v,  Willis,  127  U.  S.  471;  Enterprise  Min.  Co. 
v.  Rico-Aspen  Consol.  Min.  Co.,  167  U.  S.  110; 
Campbell  v.  Ellet,  167  U.  S.  116  ;  Enterprise 
Min.  Co.  v.  Rico-Aspen  Consol.  Min.  Co.,  32 
U.  S.  App.  75,  66  Fed.  Rep.  200;  Corning  Tun- 
nel, etc.,  Co.  v.  Pell,  4  Colo.  507;  Hope  Min. 
Co.  v.  Brown,  11  Mont.  370. 

3.  Special  Six  Months'  Rule  as  to  Tunnels  — 
United  States.  —  Glacier  Mountain  Silver  Min. 
Co.  v.  Willis,  127  U.  S.  471;  Enterprise  Min. 
Co.  v.  Rico-Aspen  Consol  Min.  Co.,  167  U.  S. 
no;  Campbell  v.  Ellet,  167  U.  S.  116;  Copp's 
Min.  Lands  34;  5  Copp's  Land  Owner  34. 

Colorado.  —  Ellet  v.  Campbell,  18  Colo.  510; 
Corning  Tunnel,  etc.,  Co.,  v.  Pell,  4  Coio.  507. 

Idaho.  —  Back  v.  Sierra  Nevada  Consoi.  Min. 
Co.,  2  Idaho  386. 

Montana.  —  Hope  Min.  Co.  v.  Brown,  11 
Mont.  370. 

4.  Forfeiture  to  Co-owner  by  Notice  or  Adver- 
tisement—  United  States.  — Jo-hnston  v.  Stand- 
ard Min.  Co.,  148  U.  S.  360;  Turner  v.  Saw- 
yer, 150  U.  S.  578;  Billings  v.  Aspen  Min., 
etc.,  Co.,  10  U.  S.  App.  r,  51  Fed.  Rep.  338, 
affirmed  on  rehearing  10  U.  S.  App.  322,  52 
Fed.  Rep.  250;  Royston  v.  Miller,  76  Fed.  Rep. 
50;  Com'r  Williamson  to  John  Hunter,  Jan. 
16,  1878,  Copp's  Min.  Lands  222. 

Montana.  —  Brundy  v.  Mayfield,  15  Mont 
201. 
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Proceeding  May  Operate  Against  Decedent's  Interest.  —  The  proceeding  may  operate 
against  the  interest  of  a  deceased  delinquent  co-owner,  but  the  notice  should 
be  directed  to  the  heirs  of  the  deceased  delinquent,  and  not  to  the  decedent 
or  his  administrator.1 

Who  May  Claim  Forfeiture.  —  To  be  entitled  to  claim  a  forfeiture  under  the 
statute,  one  must  be  the  co-owner  not  only  when  the  work  was  done,  but 
likewise  when  the  remedy  is  invoked.8 

Mode  of  Serving  Notice.  —  Under  the  statute  it  is  optional  with  the  co-owner 
who  makes  the  improvement  to  serve  notice  personally  or  by  advertisement.3 

IX.  RELOCATION  —  1.  Definition.  —  Relocation  is  the  appropriation  of  min- 
ing ground  by  location  where  a  former  claim  has  become  lost  by  abandonment 
or  forfeiture,  and  the  land  is  consequently  restored  to  the  public  domain.4 

2.  Prerequisites  to  Valid  Relocation  —  a.  Prior  Valid  Location.  —  There 
can  be  no  relocation  unless  there  has  been  a  prior  valid  location,  or  something 
equivalent,  of  the  same  property.5  And  testimony  as  to  the  fact  of  a  prior 
location  is  not  evidence  as  to  its  validity.6  But  when  the  relocator  describes 
himself  as  such  in  the  notice,  which  is  made  a  matter  of  record,  it  is  equiva- 
lent to  an  admission  of  record  to  the  original  locator  that  the  relocator  claims 
under  a  forfeiture  on  the  part  of  the  original  locator.7 

b.  Abandonment  or  Forfeiture.  —  Mining  claims  are  not  open  to  relo- 
cation until  the  rights  of  the  former  locator  have  come  to  an  end  by  abandon- 
ment, or,  in  consequence  of  a  failure  to  perform  conditions  required  by  law, 
have  become  subject  to  forfeiture;  and  a  relocation  on  land  actually  covered 
at  the  time  by  another  valid  and  subsisting  location  is  void,  not  only  against 
the  prior  locator,  but  against  the  world.8 

3.  Mode  of  Making  Relocation.  —  The  relocation  of  a  mining  claim  must  be 


South  Dakota.  —  Elder  v.  Horseshoe  Min., 
etc.,  Co.,  g  S.  Dak.  636,  Morrison's  Min.  Rights 
(8th  Ed.)  77- 

Strict  Construction  of  Statute  Required.  — 
Turner  v.  Sawyer,  150  U.  S.  585;  Von  Schmidt 
v.  Huntington,  1  Cal.  55;  Brundy  v.  Mayfield, 
15  Mont.  201;  McKnight  v.  Kreutz,  51  Pa.  St. 
232. 

When  Annual  Labor  Is  Excused.  —  The  en- 
forcement of  the  forfeiture  cannot  be  had 
when,  by  Act  of  Congress,  there  has  been  a  sus- 
pension of  the  provisions  ot  the  statute  requir- 
ing annual  work  for  the  year  in  question. 
Royston  v.  Miller,  76  Fed.  Rep.  50. 

1.  Interest  of  Deceased  Co-owner.  —  Billings  v. 
Aspen  Min..  etc.,  Co.,  10  U.  S,  App.  1,  51  Fed. 
Rep.  338;  Elder  v.  Horseshoe  Min,,  etc.,  Co.,  9 
S.  Dak.  636,  62  Am.  St.  Rep.  805. 

2.  Who  May  Claim  Forfeiture.  —  Turner  v. 
Sawver  150  U.  S.  578;  Black  v.  Elkhorn  Min. 
Co.,  163  U.  S.  445;  Brundy  v.  Mayfield,  15 
Mont.  201;  Elder  v.  Horseshoe  Min.,  etc.,  Co., 
9  S.  Dak.  636,  62  Am.  St.  Rep.  895. 

3.  Elder  v.  Horseshoe  Min.,  etc.,  Co.,  9  S. 
Dak.  636,  62  Am.  St.  Rep.  895. 

4.  Relocation  Denned.  —  Belk  v.  Meagher,  104 
U.  S.  279,  3  Monl.  65;  Gonu  y.  Russell,  3 
Mont.  358;  Armstrong  v.  Lower,  6  Colo.  393; 
Wills  v.  Blain,  4  N.  Mex.  378;  Warnock  v.  De- 
Witt,  11  Utah  324. 

5.  Valid  Location  Prerequisite.  —  Belk  v. 
Meagher,  104  U.  S.  289;  Patchen  v.  Keeley,  19 
Nev.  404. 

6.  Patchen  v.  Keeley,  19  Nev.  404. 

7.  Wills  v.  Blain,  4  N.  Mex.  378.  See  also 
Belk  v.  Meagher,  104  U.  S.  279. 

8.  Abandonment  or  Forfeiture  Prerequisite  — 
United  States,  —  Belk  v.  Meagher,  104  U.  S. 


279;  Erhardt  v.  Boaro,  113  U.  S.  527;  Sla- 
vonian Min  Co.  v.  Perasich,  7  Fed.  Rep.  331; 
Book  v.  Justice  Min.  Co  ,  58  Fed.  Rep.  106; 
Aurora  Hill  Consol.  Min.  Co.  v.  85  Mining  Co., 
34  Fed.  Rep.  515;  Seymour  1.  Wood,  4  Copp's 
Landowner  2;  Re  Albert  B  Corey,  5  Copp's 
Land  Owner  52;  Smuggler  Min.  Co.  v.  True- 
worthy  Lode  Claim,  19  Land  Dec.  356; 
Diamond  Creek  Min.  Co.  v.  Lloyd,  9  Copp's 
Land  Owner  54;  In  re  Harrison,  2  Land  Dec. 
767;  Brannagan  v.  Dulaney,  2  Land  Dec.  744; 
Stewart  v.  Rees,  21  Land  Dec.  446. 

Arizona.  —  Kinney  v.  Fleming,  (Ariz.  1899) 
56  Pac.  Rep.  723;  Blake  v.  Thorne.  (Ariz.  1888) 
16  Pac.  Rep.  270;  Jordan  v.  Dukes,  (Ariz. 
1898)  53  Pac.  Rep.  197. 

California.  —  Strang  v.  Ryan,  46  Cal.  33; 
Taylor  v.  Middleton,  67  Cal.  656;  Souier  v. 
Maguire,  78  Cal.  543;  Hall  v.  Arnott,  80  Cal. 
348;  Du  Prat  v.  James,  65  Cal.  555;  Garthe  v. 
Hart,  73  Cal.  541. 

Colorado.  —  A  rmstrong  v.  Lower,  6  Colo.  393; 
Lebanon  Min.  Co.  v.  Consolidated  Republican 
Min.  Co.,  6  Colo.  371 ;  Omar  v.  Soper,  11  Colo. 
380,  7  Am.  St.  Rep.  246;  VYeese  v.  Baiker,  7 
Colo.  178;  Johnson  v.  Young,  18  Colo.  615; 
Hall  v.  Hale,  8  Colo.  351. 

Idaho.  —  Lockhart  v.  Rollins,  2  Idaho  503; 
Atkins  v.  Hendree,  1  Idaho  95. 

Montana.  —  Gonu  v.  Russell,  3  Mont.  358; 
Sanders  v.  Noble,  22  Mont.  no. 

Nevada.  —  Rose  1.  Richmond  Min.  Co..  17 
Nev.  25;  Golden  Fleece  Gold,  etc.  Min.  Co. 
v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12  Nev. 
312;  South  End  Min.  Co.  v.  Tinney,  22  Nev, 
19,  221;  Nesbitt  v.  Delamar's  Nevada  Gold 
Min.  Co.,  24  Nev.  273,  77  Am.  Si.  Rep.  807. 
New  Mexico—  Wills  v.  Blain,  4  N.  Mex.  378. 
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made  in  substantially  the  same  manner  as  the  original  location  thereof.  The 
marking  of  the  location  on  the  ground,  posting  notices,  and  recording  the 
cla;m  must  be  done  the  same  as  in  making  an  original  location.1 

Necessity  for  New  Discovery.  —  In  the  absence  of  statute  or  local  regulation,  it 
seems  that  no  new  discovery  is  necessary  to  <five  validity  to  a  relocation.9 
Thus,  under  a  statute  in  Colorado  providing  that  the  relocator  may  sink  the 
original  discovery  shaft  ten  feet  deeper,  instead  of  sinking  a  new  shaft  upon 
the  vein,  it  has  been  held  that  if  he  finds  a  vein  in  his  discovery  shaft  of  the 
abandoned  claim,  he  may  make  a  valid  relocation  thereon,  though  the  finding 
does  not  technically  constitute  a  discovery.3 

4.  From  What  Time  Relocation  Dates.  —  If  ground  once  included  within  the 
location  of  a  lode  mining  claim  be  abandoned  and  a  new  location  made 
thereon  as  abandoned  ground,  the  relocation  dates  only  from  the  location  of 
the  ground  as  abandoned,  and  does  not  relate  back  to  the  location  which  has 
been  abandoned.4 

5.  By  Whom  Relocation  May  Be  Made.  —  It  is  a  general  rule  that  any  quali- 
fied person  may  relocate  a  claim,  and  this  includes  the  right  of  the  original 
locator  to  make  a  relocation.5 

Relocation  by  One  Original  Locator  in  Hostility  to  Another.  —  And  it  has  been  held 
that  a  relocation  by  one  of  two  original  locators  who  held  the  mining  claim  by 
a  tenancy  in  common  is  valid,  though  the  forfeiture  of  the  original  claim 
resulted  from  his  failure  to  carry  out  an  agreement  made  between  the  relo- 
cator and  his  cotenant.6  But  where  a  relocation  is  made  by  one  of  several 
co-owners  of  a  mining  claim  in  his  own  name  in  pursuance  of  an  understand- 
ing between  the  several  co-owners  that  the  relocation  is  to  be  for  the  benefit 
of  all,  a  trust  relation  is  created  and  the  relocation  will  inure  to  the  benefit 
of  all.7 

allocation  by  Agent.  — •  So  an  agent  or  other  person  sustaining  a  fiduciary 
relation  in  respect  to  a  mining  claim  may  not  in  hostility  to  his  principal 
secretly  relocate  the  claim  for  himself,  but  the  benefit  of  his  act  will  accrue  to 
his  principal.*    But  this  rule  does  not  apply  to  a  relocation  made  after  the 

1.  Mode  of  Making  Relocation.  —  Little  Gun-  Rep.  816;  Gold  Dirt  Lode,  io  Copp's  Land 
nell  Gold  Min.  Co.  v.  Kimber,  i  Mor.  Min.  Owner  113;  Com'r  to  Max  Boehmer,  Mar.  15, 
Rep.  536,  15  Fe  l.  Cas.  No.  8,402;  Armstrong  i38i,  Copp's  Min.  Lands  (2d  ed.)  300.  And 
v.  Lower,  6  Colo.  393;  Pelican,  etc.,  Min.  Co.  see  Shoshone  Min.  Co.  v.  Rutier,  87  Fed.  Rep. 
v.  Snodgrass,  9  Colo.  339;  Lockhart  r.  Rollins,  801,  59  U.  S.  App.  538. 

2  Idaho  503.    See  aUo  Com'r  to  L.  E,  Morgan,  California.  —  Richards  v.  Wolfling,  98  Cal. 

June  2,  1876,  Copp's  Min.  Lands  192,  3  Copp's  195;  Strang  v.  Ryan,  46  Cal.  33;  Thompson  v. 

Land  O wner  50.  Spray,  72  Cal.  528;  Carter  v.  Bacigalupi,  83 

Relocation  by  Amended  Certificate.— Under  the  Cal.  187. 

Colorado  statute  it  has  been  held  that  where  the  Nevada.  —  Phillpotts  v.  Blasdel,  8  Nev.  61. 

owners  of  a  claim  tils  an  additional  or  amended  See  also  Weill  v.  Lucerne  Mine  Co.,  11  Nev. 

location    certificate  covering  an  overlapping  200. 

claim  after  the  failure  of  the  other  claimants  Utah.  —  Warnock  v.  DeWitt,  11  Utah  324. 

to  perform  the  required  statutory  labor,  and  6.  Saunders  v.  Mackey,  5  Mont.  523. 

before  a  resumption  of  work  thereon,  this  is  7.  Hunt  v.  Patchin,  35  Fed.  Rep.  816;  Van 

effectual  as  a  relocation  of  the  forfeited  prop-  Wagenen  v.  Carpenter,  27  Colo.  444. 

erty.    Johnson  v.  Young,  18  Colo.  625.  8.  Relocation  by  Agent  of  Original  Locator. — 

2.  No  New  Discovery  Necessary  Apart  from  Stat-  Haws  v.  Victoria  Copper  Min.  Co.,  160  U.  S. 
ute.  —  See  Little  Gunnell  Gold  Min.  Co.  v.  303;  Lockhart  v.  Rollins,  2  Idaho  503;  Largey 
Kimber,  1  Mor.  Min  Rep.  536,  15  Fed.  Cas.  v.  Bartlett.  18  Mont.  265;  Utah  Min.,  etc.,  Co. 
No.  8,402;  Jupiter  Min.  Co.  v.  Bodie  Consol.  v.  Dickert,  etc.,  Sulphur  Co.,  6  Utah  183; 
Mm.  Co.,  7  Saivy.  (U.  S.)  96;  Klopenstine  v.  Argentine  Min.  Co.  v.  Benedict,  18  Utah  1S3. 
Hays.  20  Utah  45;  Hayes  v.  Lavagnino,  17  See  also  Saunders  v.  Mackey,  5  Mont.  523. 
Utah  185.  Relocation  Procured   by  Mortgagor  to  Defeat 

3.  Armstrong  v.  Lower,  6  Colo.  393.  Mortgagee.  —  The  owners  of  a  mining  claim 

4.  Relocation  Dees  Not  Date  Back.  — Cheesman  who  have  mortgaged  it  may  not  abandon  it  so 
v.  Shreeve,  40  Fed.  Rep.  78;.  See  also  Jack-  as  to  permit  a  relocation  of  the  lands  as  un- 
son  v.  Roby,  109  U.  S.  440;  Morgan  v.  Tillott-  occupied  mineral  lands,  thereby  defeating  the 
son  73  Cal.  520;  Russell  v.  Brosseau,  65  Cal.  mortgage  lien.  Alexanders.  Sherman,  (Ariz. 
605.  1887)  16  Pac.  Rep.  45. 

5.  Relocation  May  Be  Made  by  Original  Locator  A  Grantor  in  a  Quitclaim  Deed  is  not  estopped 
—  United  Slates.  —  Hunt  v.  Patchin,  35  Fed.  from  making  a  relocation  where  his  grantee 

741  Volume  XX. 


Proceedings  to 


MINES  AND  MINING  CLAIMS. 


Obtain  Patent. 


termination  of  the  fiduciary  relation.1 

6.  Interest  Acquired  by  Relocation.  —  By  a  relocation  properly  made,  the 
same  estate  is  acquired  and  the  same  rights  are  secured  as  in  the  case  of  an 
original  location.3 

X.  Proceedings  to  Obtain  Patent  —  1.  Survey  —  a.  Application  — 
(i)  Form  and  Requisites.  —  The  first  step  in  the  application  for  a  patent  is  the 
application  for  a  survey.  This  should  be  made  out  by  the  claimant  or  his 
attorney,  signed,  and  addressed  to  the  surveyor-general,  and  should  contain 
the  name  of  the  claimant,  as  he  desires  it  to  appear  in  the  application  for  a 
patent,  the  name  of  each  location,  the  name  of  the  land,  mining  district,  and 
county  within  which  the  claim  is  located,  and  the  name  of  the  United  States 
deputy  mineral  surveyor  to  whom  it  is  desired  the  order  should  be  issued. 
All  applications  for  amendments  must  be  made  in  the  same  way.  The  appli- 
cation need  not  be  under  oath,  but  it  must  be  in  writing.3 

(2)  Jurisdiction.  —  The  same  rule  which  applies  to  the  land  department 
generally  applies  to  the  surveyor-general's  office.  His  jurisdiction  is  exclu- 
sive; it  may  not  be  interfered  with  by  the  courts,  and  can  be  corrected  or 
reviewed  only  on  appeal.'1 

(3)  Deposit  to  Cover  Expenses.  —  With  each  application  for  a  survey  the 
surveyor-general  may  require  a  deposit  sufficient  to  cover  the  expenses  of  pre- 
paring the  plats  and  other  office  work  under  the  rules.  The  applicant,  how- 
ever, is  entitled  to  have  an  estimate  of  what  such  expenses  shall  be,  which 
amount  he  must  deposit  with  some  designated  United  States  depositary  and 
for  which  he  receives  triplicate  receipts.5 

(4)  Hearings  and  Appeals.  —  It  is  the  settled  practice  that  in  all  matters 
requiring  the  exercise  of  judgment,  hearings  may  be  had  before  the  surveyor- 
general,  and  this  includes  his  return  upon  the  survey.  And  from  all  decisions 
of  the  surveyor-general  an  appeal  may  be  taken  to  the  commissioner  of  the 
general  land  office.® 

fails  to  do  the  requisite  work,  and  this  whether 
he  granted  his  entire  interest  or  only  a  part  of 
it.  Blake  v.  Thorne,  (Ariz.  1888)  16  Pac.  Rep. 
270. 

1.  Page  v.  Summers,  70  C'al.  121. 

2.  Interest  Acquired  by  Relocation.  —  Arm- 
strong v.  Lower,  6  Colo.  393 ;  Belk  v.  Meagher, 
3  Mont.  65.  And"  see  generally  supra,  this 
title.  Estate  Secured  by  Location 

Relocator  Entitled  to  Improvements.  —  Such 
improvements  of  a  permanent  nature  as  the 
relocator  may  find  upon  the  ground  would  seem 
to  go  with  the  land  and  belong  lo  the  reloca- 
tion.   Lindley  on  Mines,  §  409. 

3.  Application  lor  Survey.  —  Surv.-Gen.  Circ. 
June  1,  1892,  revised  to  1895,  Mor.  Min.  Rights 
3". 

The  applicant  is  entitled  to  as  many  orders 
for  survey  as  he  applies  and  pays  for.  Com'r 
McFarland  to  Surv.-Gen.  Mason,  Oct.  3,  1881, 
Copp's  Min.  Lands  307. 

One  having  a  mining  claim  which  has  been 
located  and  recorded  according  to  law  has  the 
right  to  have  it  surveyed  and  platted  in  ac- 
cordance with  the  location  by  or  under  the 
direction  of  the  surveyor-general.  In  re 
Orient-Lode,  Copp's  Min.  Lands  2S1. 

4.  Jurisdiction  of  Land  Department.  —  "  By  sec- 
tion 453,  Revised  Statutes,  full  jurisdiction 
over  the  survey  and  sale  of  the  public  lands  of 
the  United  States  *  *  *  is  vested  in  the 
commissioner  of  the  general  land  office,  sub- 
ject to  the  direction  of  the  secretary  of  the  in- 
terior." Russell  v.  Maxwell  Land  Grant  Co., 
158  U.  S.  253.    See  also  Cragin  v.  Powell,  12S 
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U.  S.  691:  Knight  v.  U.  S.  Land  Assoc.,  142 
U.  S.  101. 

But  the  survevor-general  has  not  the  right  to 
compel  the  exclusion  of  a  conflict,  Antediluvian 
Lode,  etc.,  8  Land  Dec.  602,  nor  to  try  title, 
Thor  Mine,  5  Copp's  Land  Owner  51;  J.  H. 
Russell  Lode,  Copp's  Min.  Lands  (2d  ed.)22i. 

Procuring  an  official  survey  of  a  mining 
claim  is  an  ex  parte  proceeding,  in  which  the 
claimant  alone  is  interested,  and  he  alone  has 
the  right  to  appeal  from  the  approval  or  dis- 
approval of  the  survey.  Com'r  to  Register 
and  Receiver,  Sacramento,  July  27,  1S80, 
Copp's  Min.  Lands  281. 

5.  Deposits  to  Cover  Expenses.  —  Mont.  M.  & 
Red.  Co.,  16  Copp's  Land  Owner  269;  /;;  re 
Foote,  2  Lani  Dec.  773. 

Amendments.  —  The  applicant  should  not  be 
required  to  deposit  as  much  for  office  work  in 
case  of  an  amendment  not  requiring  a  new 
plat  or  field  notes  as  in  the  case  of  an  original 
survev.  Com'r  to  Surv.-Gen.  of  Cal.,  Ian.  2, 
1892. 

Unexpended  Money.  —  Money  deposited  to 
cover  these  costs  may  not  be  repaid  though 
unexpended,  but  may  be  applied  on  another 
survey  if  desired.  In  re  Dunphy,  8  Land  Dec. 
102. 

Certificates  of  deposit  of  money  for  such 
purpose  are  not  assignable,  but  if  the  money 
is  not  used  on  the  survey  for  which  it  was  de- 
posited the  depositor  may  apply  it  on  another 
survev.    Com'r  to  G.  W.  Parks,  July  13,  1896. 

6.  Hearings  Before  Surveyor-General.  —  Emma 
Lode,  7  Land  Dec.  169. 
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b.  Employment  of  Surveyor.  —  The  applicant  has  the  right  to  employ 
any  deputy  mineral  surveyor  of  the  district  that  he  chooses,  and  it  is  the  duty 
of  the  surveyor-general  to  issue  the  order  accordingly. 1 

Cupy  of  Location  Notice  to  Be  Furnished.  —  The  applicant  must  thereupon  furnish 
the  deputy  mineral  surveyor  with  a  copy  of  the  original  notice  of  location  as 
recorded,  or  of  the  location  certificate,  as  the  case  may  be,  duly  certified,  for 
his  guidance  in  making  the  survey.  This  rule  applies  to  every  location 
embraced  in  the  claim.* 

c.  RULES  AS  TO  SURVEY  —  (i)  Conformity  to  Lines  of  Location.  —  Gen- 
erally, the  order  of  survey  and  the  rules  of  the  department  control  the  deputy 
in  making  the  survey.  These  require  that  the  survey  shall  conform  to  the 
lines  of  the  original  location.3  Where,  however,  the  rules  are  not  complete, 
the  surveyor  must  proceed  as  nearly  as  may  be  in  accordance  with  the  rules, 
but  he  is  not  in  all  cases  bound  to  parallel  end  lines.4 


A  hearing  may  be  had  for  the  purpose  of 
identifying  the  claim  as  surveyed  with  the  one 
located.  Jackson  v.  Dyer,  8  Copp's  Land 
Owner  3. 

Inaccuracies  in  surveys  of  mining  claims 
may  be  investigated  through  the  office  of  the 
surveyor-general  without  a  hearing.  St.  Law- 
rence Min.  Co.  v.  Albion  Consol.  Min.  Co.,  4 
Land  Dec.  1 17. 

An  Appeal  may  be  taken  from  the  action  of 
the  surveyor-general  in  approving  a  survey. 
Instructions  toSurv.-Gen.  Colo.,  Nov.  5,  1874, 
1  Copp's  Land  Owner  133. 

1.  Employment  of  Surveyor.  — Circ.  Instruc- 
lions,  June  r,  1892,  revised  to  1895,  Morr.  Min. 
Righis  3 [2;  In  re  Foole,  2  Land  Dec.  773. 

The  claimant  being  responsible  for  the  costs 
of-  survey,  he  alone  has  the  right  to  say 
whether  those  expenses  shall  be  increased. 
Com'r  McFarland  to  Surv.-Gen.  Mason, 
Helena,  Mont.,  Oct.  3,  1881,  Copp's  Min. 
Lands  308.. 

2.  Copy  of  Notice  to  Be  Furnished.  —  Com'r  to 
Surv.-Gen.  Mason,  Helena,  Mont.,  Nov.  30, 
1877,  Copp's  Min.  Lands  221. 

The  official  survey  of  a  mining  claim  must 
be  in  accordance  with  the  recorded  notice  of 
location  made  the  basis  of  the  surveyor- 
general's  order  for  a  survey  of  the  claim.  Re 
Philip  Dephanger,  1  Land  Dec.  581;  Rose 
Lode  Claim,  22  Land  Dec.  83.  And  the  survey 
must  be  in  accordance  with  such  location. 
Lincoln  Placer,  7  Land  Dec.  81;  Sulphur 
Mine,  5  Copp's  Land  Owner  100;  Com'r  to 
Surv.-Gen.  Idaho,  Nov.  24,  1891. 

An  entry  allowed  upon  a  survey  that  did  not 
conform  to  the  amended  notice  should  not  be 
canceled,  but  a  new  survey  should  be  made. 
Lincoln  Placer.  7  Land  Dec.  81. 

3.  Survey  Must  Conform  to  Lines  of  Location.  — 
Re  Philip  Dephinger,  Com'r  McFarland  to 
Surveyor-General  Davis,  Jan.  26,  1882,  Copp's 
Min.  Lands  330,  331;  Com'r  to  Surv.-Gen. 
Arizona,  Oct.  3  t,  1891 ;  In  re  Homestaice  Lode, 
Circ.  Nov.  20,  1873,  Copp's  Min.  Lands  58; 
Circ.  Sept.  13,  1878.  Copp's  Min.  Lands  62; 
Com'r  Williamson  to  Surveyor  at  Den  ver,  Aug. 
31.  1877,  Copp's  Min.  Lands  220 

Must  Be  Made  Aftet,  Not  Before,  Location.  — 
Sec'v  Schurz  to  Com'r,  Sept.  6,  1878,  Copp's 
Min.  Lands  230. 

The  Area  of  Conflict  with  every  intersecting 
survey  must  be  shown.  Thor  Mine,  5  Copp's 
Land  Owner  51;  Circ.  Nov.  16,  1892,  1  Land 


Dec.  693;  Grand  Dipper  Lodt  10  Copp's  Land 
Owner  240;  J.  H,  Russell  Lode,  5  Copp's  Land 
Owner  18,  Copp's  Min.  Lands  221;  Com'r  to 
Surv.-Gen.  Mont.,  March  27,  1880,  Claik's  Dig. 
Min.  Law  139. 

But  a  failure  to  show  such  conflicts  is  not 
alone  sufiicienl  to  reject  the  survey  or  the  ap- 
plication for  a  patent  under  it.  Big  Flat  Gold 
M.  Co.  v.  Big  Flat  Gravel  M.  Co.,  Sec'y 
Schurz  to  Com'r  Williamson,  Jan.  8,  1881, 
Copp's  Min.  Lands  2gg  See  also  Re  J.  H. 
Nolan,  9  Copp's  Land  Owner  230. 

Group  Claims.  —  Where  several  contiguous 
locations  aie  embraced  in  one  survey,  the 
boundaries  of  every  separate  location  must  be 
shown.  Re  Mackie,  5  Land  Dec.  199;  Golden 
Sun  Min.  Co.,  6  Land  Dec.  808. 

But  there  is  no  limit  on  the  number  of 
claims  that  one  person  or  association  may  hold 
by  purchase,  or  that  may  be  included  in  one 
survey,  and  when  application  is  made  for  sev- 
eral claims  in  one  group,  only  the  exterior 
bounds  need  be  shown.  Carson  City  Gold, 
etc.,  Min.  Co.  v.  North  Star  Min.  Co.,  73  Fed. 
Rep.  597,  affirmed  83  Fed.  Rep.  658,  48  U.  S. 
App.  724;  St.  Louis  Smelting,  etc.,  Co.  v. 
Kemp,  104  U.  S.  636.  See  also  Polk  v.  Wen- 
dal,  0  Cranch  (U.  S.)  87;  Good  Return  Min. 
Co.,  4  Land  Dec.  221;  Circ.  March  24,  1887,  8 
Land  Dec.  505. 

It  has  been  held  by  the  land  department, 
however,  that  where  several  locations  are  em- 
braced in  one  survey,  the  corners  of  every 
location  should  be  numbered,  commencing  in 
each  case  with  No.  1.  Com'r  to  Surv.-Gen.  S. 
Dak.,  March  31,  1892,  and  to  Surv.-Gen.  Colo., 
April  7,  1892. 

4.  Parallelism  of  End  Lines  —  United  States.  — 
Iron  Silver  Min.  Co.  v.  Elgin  Min.,  etc.,  Co., 
118  U.  S.  196,  14  Fed  Rep.  377;  Montana  Co. 
v.  Clark,  42  Fed.  Rep.  626;  Eureka  Consol. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy  (U. 
S.]  302,  8  Fed.  Cas.  No.  4  548;  Carson  City 
Gold,  etc.,  Min.  Co.  v.  North  Star  Min.  Co.,  83 
Fed.  Rep.  658,  48  V .  S.  App.  724,  affirming  73 
Fed.  Rep.  597;  Walrath  v.  Champion  Min. 
Co.,  63  Fed.  Rep.  552;  Breece  Min.  Co.,  Sec'y 
Teller  to  Com'r,  July  16,  1884,  3  Land  Dec.  11. 
California.  —  Doe  v.  Sanger,  85  Cal.  203. 
Colorado.  —  Wolfley  v.  Lebanon  Min.  Co.,  4 
Colo.  112. 

Bight  to  Parallel  End  Lines.  —  The  surveyor 
has  a  right  to  draw  in  either  corner  of  the  orig- 
inal location  so  as  to  make  the  end  lines 
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Mistakes  of  Surveyor.  —  The  claimant  cannot  be  injured  by  the  mistakes  of  the 
surveyor,1  and,  as  shown  elsewhere,  an  excess  innocently  included  will  not 
avoid  the  claim.2 

(2)  Placer  Claims.  —  It  is  settled  by  the  rulings,  following  the  letter  of  the 
law,  that  where  the  applicant's  claim  can  be  made  to  conform  to  legal  subdi- 
visions, no  further  survey  is  necessary;  but  where  it  cannot  be  made  so  to  con- 
form, it  must  be  surveyed.3 

If  the  Placer  Claim  Contains  a  Lode  and  this  fact  is  known,  the  lode  must  be  sur- 
veyed and  segregated.4 

(3)  Tying  Location  to  Public  Survey.  — In  all  cases,  the  location  must  be 
tied  to  the  public  survey  if  possible ;  5  and  if  such  tying  is  not  possible,  it 
must  be  tied  to  a  mineral  monument.6 

d.  RETURN  OF  SURVEYOR.  — The  return  of  the  surveyor  is  made  by  his 
field  notes,  together  with  proofs  of  identity  and  of  improvements.  This 
return  should  show  every  line  crossed  by  the  survey  and  every  conflict  so  far 


parallel,  and  this  course  is  recommended  as 
safer,  as  subsurface  rights  will  be  better  pro- 
tected in  this  way.  Doe  v.  Sanger,  83  Cal.  203, 
23  Pac.  Rep.  365;  Doe  v.  Waterloo  Min.  Co., 
54  Fed.  Rep.  935;  Philadelphia  v.  Pride  of  the 
West,  3  Copp's  Land  Owner  82. 

1.  Claimant  Not  to  Be  Prejudiced  by  Surveyor's 
Mistakes. — Golden  Reward  Min.  Co.  v.  Buxton 
Min.  Co.,  79  Fed.  Rep.  868;  Com'r  McFarland 
to  Surv.-Gen.  Mont.,  Oct.  3,  18S1,  Copp's  Min. 
Lands  304,  308;  Com'r  to  Surv -Gen.  Colo., 
April  3,  1895,  Re  New  York  Lode,  July  30, 
1895,  Re  Oranoke  Lode;  Edward  Hickey,  9 
Copp's  Land  Owner  163;  Com'r  to  Surv.-Gen. 
San  Francisco,  Dec.  II,  1878,  5  Copp's  Land 
Owner  162;  Land  Office  Circ,  April  18,  1895; 
Prince  of  Wales  v.  Highland  Chief,  2  Copp's 
Land  Owner  2,  Copp's  Min.  Lands  162,  165; 
Basin  Min.,  etc.,  Co.  f.White,  22  Mont.  147. 

A  failure  on  the  part  of  the  surveyors  to  seg- 
regate mineral  from  agricultural  lands  cannot 
injure  the  occupant  miners.  Gold  Hill  Quattz 
Min.  Co.  v.  Ish,  5  Oregon  104.  And  a  new 
survey  will  be  required  before  a  patent  will 
issue  in  lieu  of  one  issued  upon  an  incorrect 
survey.  U.  S.  v.  Rumsey,  22  Land  Dec. 
ior. 

Contrary  Doctrine.  —  But  where  a  survey  of  a 
mining  claim  was  found  to  be  erroneous,  and 
the  deputy  surveyor  by  whom  it  was  made  had 
ceased  to  occupy  that  position,  it  was  held  that 
the  claimant  must  bear  the  expense  of  an 
amended  survey.  Com'r  to  Surv.-Gen.  Mont., 
Dec.  10,  1891,  Clark's  Dig.  Min.  Law  145. 

In  requiring  an  amended  survey  of  an  en- 
tered mining  claim,  a  certain  time  should  be 
allowed  to  the  claimant  to  take  proper  steps, 
under  penalty  of  cancellation  of  the  entry. 
Re  Vanderbilt  Lode,  16  Land  Dec.  105. 

2.  See  supra,  this  title,  Several  Kinds  of 
Claims  and  Extent  Thereof —  Effect  of  Claiming 
More  than  Prescribed  Amount  of  Land. 

3.  When  Survey  of  Placer  Claim  Unnecessary.  — 
Rev.  Stat.  U.  S.,  £  2331;  Reins  v.  Murray,  22 
Land  Dec.  409;  Re  Gerhauser,  7  Land  Dec. 
390. 

Coal  Lands  need  not  be  made  the  subject  of 
a  mineral  survey.  Com'r  to  Deputy  R.  E. 
Hurst.  Dec.  27,  1892,  Clark's  Dig.  Min.  Law 
127.  See  also  Johnston  v.  Harrington,  5  Wash. 
73- 

But  Where  Placer  Claims  Cannot  Conform  to 


Legal  Subdivisions,  survey  and  plat  must  be 
made  as  on  unsurveyed  lands.    Rev.  Stat.  U. 

S.,  §  2331. 

4.  Placer  Containing  Lode.  —  Rev.  Stat.  U.  S., 

§  2333. 

No  plat  of  a  lode  discovered  in  a  tunnel  will 
be  made  until  the  exact  surface  ground  is 
ascertained.  William  L.  Campbell,  4  Copp's 
Land  Owner  102. 

6.  Tying  Location  to  Public  Survey.  —  The 
identity  of  all  corners  should  be  perpetuated 
by  taking  courses  and  distances  to  bearing 
trees,  rocks,  and  other  objects.  Rule  23,  Land 
Office  Circ,  April  13,  1895,  Mor.  Min.  Rights 
(8th  ed.)  305;  Acting  Com'r  Armstrong  to 
Register  and  Receiver  Bodie,  Cal.,  Oct.  20, 
1879,  Copp's  Min.  Lands  259. 

What  Is  Public  Survey.  —  A  corner  section  of 
an  unsubdivided  township,  if  such  corner  is 
an  exterior  one,  is  a  public  survey.  John  C. 
Hauck,  10  Land  Dec.  391.  Also  a  patented 
townsiie.  In  re  McCarthy,  14  Land  Dec.  105. 
But  a  patented  mining  claim  is  not  a  public 
survey.  Com'r  to  J.  A.  Robinson,  April  23, 
1891,  In  re  Lake  Mine. 

6.  Tying  to  Mineral  Monument. —  Rule  17, 
Land  Office  Circ,  April  13,  1895,  Mor.  Min. 
Rights  304;  Com'r  to  Surv.-Gen.  S.  Dak., 
March  10,  1893;  In  re  Dodge,  6  Copp's  Land 
Owner  122;  Departmental  Decision,  In  re 
Sulphur  Springs  Quicksilver  Mine,  June  18, 
1896;  Senator  Mill  Site,  7  Land  Dec.  475. 

Where  a  mining  claim  is  not  within  two 
miles  of  a  public  survey  or  a  mineral  monu- 
ment, such  monuments  should  1  e  established 
in  the  vicinity.  Com'r  to  Surv.-Gen.  S.  Dak., 
March  10,  1893.  And  the  line  connecting  a 
mining  claim  with  a  public  survey  or  mineial 
monument  should  be  actually  run  and  not  esti- 
mated through  connection  of  other  surveys. 
Com'r  to  Surv.-Gen.  Mont.,  Oct.  27,  1891,  lure 
Ivanhoe  Lode;  to  Surv.-Gen.  Utah,  April  10, 
1891,  In  re  Kennedv  Lode,  and  In  re  Hunter 
Lode;  Clark's  Dig.  Min.  Law  140,  §  28. 

Where  a  mining  claim  is  situated  within  a 
surveyed  township,  but  no  corner  can  be 
found  within  two  miles  of  the  claim  after  dili- 
gent search,  the  claimant  is  not  requited  to 
secure  the  restoration  of  the  obliteiated  cor- 
ners, but  may  connect  his  claim  with  a  mineral 
monument.  Com'r  to  Surv.-Gen.  Nevada, 
May  26,  1892,  In  re  Sentinel  Lode. 
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as  the  survey  discloses  any.1  The  surveyor  is  not  bound  by  the  location 
certificates  or  record,  but  must  require  proof  of  identity  by  two  disinterested 
witnesses  and  return  such  proof.2 

Proof  of  Value  of  Improvements.  —  The  proof  of  five  hundred  dollars'  worth  of 
improvements  must  be  by  the  certificate  of  the  surveyor  who  surveys  the 
claim,  must  be  returned  by  him,  and  must  accurately  define  and  cicscribe  the 
improvements  upon  the  ground,  by  whom  placed  there,  and  the  value  thereof. 
This  is  prima  facie  evidence  of  such  fact  and  the  basis  of  the  surveyor-gen- 
eral's certificate.3  The  proof  may  be  made  at;  any  time  before  t'he  completion 
of  the  statutory  publication  by  the  register  of  the  land  office.4 

What  Constitutes  improvements.  —  Generally,  the  same  class  of  improvements  a 
satisfy  the  statute  for  annual  labor  will  satisfy  the  requirements  as  to  five  hun 
dred  dollars'  expenditure.5 

Amount  Requisite  for  Each  Claim  or  Location.  —  While  the  rulings  of  the  land  office 
have  been  on  both  sides  of  the  question,  the  better  class  of  opinions,  as  well 


1.  Return  of  Surveyor  —  Identity  of  Claim  and 
Conflicts.  —  Com'r  to  Surv.-Gen.  Colo.,  Jan.  7, 
1889,  15  Copp's  Land  Owner  255;  Com'r  to 
Surv.-Gen.  Ariz.,  Oct.  31,  1891,  In  re  Home- 
stake  Lode;  Com'r  to  Surv.-Gen.  Nev.,  1  Land 
Dec.  581.  It  must  also  show  the  location  lines. 
Com'r  to  Surv.-Gen.  Nev.,  Jan.  26.  1882,  lit  re 
Philip  Dephaiger,  Copp's  Min.  Lands  330. 

Law  Contemplates  Parallelogram.  —  "  The  loca- 
tion contemplated  by  the  law  must  have  been 
essentially  a  parallelogram,  *  *  *  or  it 
would  not  have  been  made  to  read  fifteen  hun- 
dred feet  in  length  by  three  hundred  feet  in 
width  on  each  side  of  the  middle  of  the  vein 
at  the  surface."  Com'r  Williamson  to  Surv.- 
Gen.  Johnson,  Denver,  Colo.,  May  4,  1880, 
Copp's  Min.  Lands  276. 

2.  Proof  of  Identity.  —  General  Land  Office 
Circ.  "  N,"  Sept.  23,  1882.  Clark's  Dig.  Min. 
Law  128. 

3.  Proof  of  Value  of  Improvements.  —  Manual 
of  Instructions  to  Surveyors-General,  Clark's 
Dig.  Min.  Law;  Rule  48,  Land  Office  Rules, 
Dec  1,  1894,  Mor.  Min.  Rights  287;  Surveyor- 
General's  Rule  No.  43,  Mor.  Min.  Rights  308; 
Acting  Com'r  Armstrong  to  Register  and  Re- 
ceiver Bodie,  Cal.,  Oct.  20,  1879,  Copp's  Min. 
Lands  259. 

The  expenditure  must  be  shown  upon  the 
plat  and  field  notes  of  all  mining  claims  re- 
turned by  the  deputy  mineral  surveyor.  Com'r 
to  Surv.-Gen.,  Marcn  10,  1874,  1  Copp's  Land 
Owner  2. 

Every  plat  returned  must  be  signed  by  the 
surveyor-general,  all  being  originals.  Com'r 
to  Surv.-Gen.  N.  Mex.,  Sept.  17,  1891;  Re 
Huniper  Mine,  4  Copp's  Land  Owner  115. 
And  the  plat  must  show  the  date  of  ih.3  loca- 
tion.   Hall  v.  Street.  3  Land  Dec.  40. 

The  surveyor-general  must  be  satisfied  that 
the  required  expenditure  has  been  made.  J. 
H.  Russell  Lode,  Copp's  Min.  Lands  221. 

4.  Time  of  Making  Proof.  —  Rev.  Stat.  U.  S., 
§2325. 

Where  the  affidavit  of  the  deputy  mineral 
surveyor  showing  the  completion  of  five  hun- 
dred dollars'  worth  of  improvements  is  made 
subsequent  to  the  period  of  publication,  it 
should  show,  if  practicable,  when  the  improve- 
ments were  made.  Surveyor-General's  Rules, 
April  13,  1895,  No.  47,  Mor.  Min.  Rights  309; 
Milton  v.  Lamb,  22  Land  Dec.  339;  White 


Cloud  Copper  Min.  Co.,  22  Land  Dec.  252. 
Little  Pet  Lode,  4  Land  Dec.  17;  Draper  :\ 
Wells.  25  Land  Dec.  550;  Floyd  v.  Montgotn 
ery,  26  Land  Dec  122. 

6.  What  Constitutes  Improvements.  —  Only 
actual  expenditures  and  miningimprovetnents 
made  by  the  claimant  or  his  grantors,  having 
a  direct  relation  to  the  development  of  the 
claim,  can  be  included  in  the  estimate  of  the 
deputy  mineral  surveyor.  Surveyor-General's 
Rules,  April  13,  1895,  No.  40,  Mor.  Min.  Rights 
307- 

Labor  or  im provements  within  the  meaning 
of  the  statute  are  deemed  to  have  been  made 
on  a  mining  claim,  whether  a  single  location 
or  group,  when  made  for  its  development  and 
to  facilitate  the  extraction  of  the  ores  it  may 
contain.  Emily  Lode,  6  Land  Dec.  220,  Mor. 
Min.  Rights  (8th  ed.)  308.  See  also  Surveyoi- 
General's  Rules,  April  13,  1895,  Nos.  41,42; 
Com'r  Williamson  to  Surv.-Gen.,  Denver, 
Colo,,  Dec.  14,  1S80,  Copp's  Min.  Lands  298. 

Other  Improvements.  —  It  is  the  duty  of  the 
deputy  mineral  surveyor  to  locate  and  describe 
all  improvements  made  by  the  claimant  ot 
other  parties  within  the  boundaries  of  the  sur- 
vey.   Mor.  Min.  Rights  (8th  ed.)  308. 

The  proof  should  be  so  itemized  that  the 
value  claimed  foreach  itemcanbe  ascertained. 
Adams  v.  Quijada,  25  Land  Dec.  24. 

Before  a  ditch  dug  across  a  mining  claim 
will  be  considered  as  an  improvement  therecn 
it  must  be  shown  that  it  was  built  for  the  pur- 
pose of  developing  the  particular  claim  applied 
for.  Re  Downs,  7  Land  Dec.  71;  Trickey 
Placer,  7  Land  Dec.  52.  But  expenditures 
made  outside  the  claim  which  tend  in  fact  to 
develop  the  claim  are  sufficient.  Re  Emily- 
Lode,  6  Land  Dec.  220. 

Expenditures  Made  in  Running  a  Tunnel  for  the 
purpose  of  developing  a  lode  owned  by  the 
proprietors  of  the  tunnel  are  sufficient.  Act- 
ing Com'r  Armstrong  to  Reg.  and  Rec.  Bodie, 
Cal  ,  Oct.  20,  1879,  Copp's  Min.  Lands  260. 

But  the  running  of  such  tunnel  througli  an 
adjoining  claim  without  any  agreement  with 
the  owners  is  not  an  expenditure  on  such 
claim,  hi  re  Headlight  Lode,  Copp's  Min. 
Lands  (2d  ed.)  260. 

Improvements  Made  by  an  Original  Locator  can- 
not be  claimed  by  a  relocator.  Acting  Com'r 
Holcomb  to  Max  Boehmer,  March  15,  1881, 
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as  soimd  reason,  supports  the  doctrine  that  there  should  be  five  hundred  dol- 
lars' worth  of  improvements  for  each  location  claimed.1 

e.  Certifying  Plat  with  Work.  —  The  surveyor-general  must  certify 
the  plat  with  the  amount  of  work  done  thereon.2  This  certificate  establishes 
prima  facie  the  amount  of  work  done,  the  correctness  of  the  survey,  and  the 
mineral  character  of  the  land ;  and  these  matters  are  not  subject  to  collateral 
attack.3 

2.  Proceedings  in  Land  Office  —  a.  Nature  and  Effect  in  General. — 
The  land  office  being  a  special  tribunal  organized  by  the  government  to  effectu- 
ate the  proper  and  orderly  disposal  of  the  public  lands,  including  the  mineral 
lands  of  the  United  States,  it  necessarily  follows  that  within  the  limits  of  its 
authority  its  jurisdiction  is  essentially  exclusive.4  The  proceedings  are 
essentially  judicial  in  character,5  and  therefore  its  decisions  are  entitled  gen- 
erally to  the  same  weight  and  respect  as  ordinary  judicial  proceedings.6 

The  Right  of  Appeal,  however,  is  given  to  applicants  with  reference  to  all  pro- 
ceedings in  the  land  office.  It  is  essential  that  these  proceedings  be  orderly, 
and  recite  the  facts  constituting  the  right  in  an  orderly  and  chronological 


manner. ' 

Copp's  Min.  Lands  300;  Com'r  Burdett  to  Wil- 
liam A.  Arnold,  Jan.  30,  1875,  Copp's  Min. 
Lands  161. 

1.  Amount  Required  in  Case  of  Several  Claims 
or  Locations.  —  U.  S.  v.  Iron  Silver  Min.  Co, 
128  U.  S.  673,  24  Fed.  Rep.  568;  Circ,  Dec. 9, 
1882;  Circ.  Instructions,  Dec.  14,  1885;  An- 
dromeda Lode,  13  Land  Dec  146;  Circ,  March 
24,  1S87,  8  Land  Dec.  505;  Lindley  on  Mines, 
§  673.  But  see  Sweeney  v.  Norlhern  Pac.  R. 
Co.,  20  Land  Dec.  394;  Ferguson  v.  Hanson, 
21  Land  Dec.  336. 

On  One  Claim  for  Group.  —  It  has  been  held  that 
where  several  claims  are  entered  jointly  the 
expendilure  upon  one  of  an  amount  equal  to 
five  hundred  dollars  for  each  claim  is  sufficient. 
Union  Company's  Mine,  Copp's  Min.  Lands 
218;  Com'r  Burdetl  to  H.  F.  Pag:,  House  of 
Representatives,  Nov.  21,  1874,  Copp's  Min. 
Lands  145;  Same  to  Register  and  Receiver 
Elko,  Nevada,  Oct.  28,  1875,  Copp's  Min. 
Lands  180;  Good  Return  Min.  Cd.,  4  Land 
Dec.  221. 

But  an  expenditure  upon  a  group  for  the 
development  of  the  entire  groap  cannot  be 
credited  to  any  one  of  such  claims.  Alice 
Edith  Lode,  6  Land  Dec.  71L 

2.  Certifying  Plat  with  Work.  —  Rev.  Stat.  U. 
§  2325. 

3.  Effect  of  Certificate.  —  Russell  v.  Maxwell 
Land  Grant  Co.,  158  U.  S.  253;  Cragin  v. 
Powell,  128  U.  S.  691;  Beard  v.  Federy,  3 
Wall.  (U.  S.)  492;  Serrano  v.  Ravvson,  47  Cal. 
52;  Colorado  Fuel  Co.  v.  Maxwell  Land  Grant 
Co.,  22  Colo.  71. 

4.  Exclusive  Jurisdiction  of  land  Office.  —  Si  eel 
v.  St.  Louis  Smelting,  etc.,  Co.,  106  U.  S.  447; 
Johnson  v.  Towsley,  13  Wall.  (U.  S.)  83; 
Quinby  v.  Conlan,  104  U.  S.  426;  U.  S.  v. 
Throckmorton,  98  U.  S.  61 ;  Vance  v.  Burbank, 
101  U.  S.  514;  Sanford  v.  Sanford,  139  U.  S. 
642;  Marquez  v.  Frisbie,  101  U.  S.  473;  Litch- 
field v.  Register,  9  Wall.  (U.  SO575;  Gaines  v. 
Thompson,  7  Wall.  (U.  S.)  347;  Secretary  v. 
McGarrahan,  9  Wall.  (U.  S.)  298;  Eureka 
Consol.  Min.  Co.  v.  Richmond  Min.  Co.,  4 
Sawy.  (U.  S.)  302,  8  Fed.  Cas.  No.  4,548.  See 
generally  the  title  Public  Lands. 


But  the  decision  of  the  land  department  is 
exclusive  only  as  to  matters  properly  before 
it;  and  if  the  parties  or  either  of  them  have 
equitatle  rights  for  the  adjuslment  of  which 
the  land  office  is  not  the  proper  forum,  such 
rights  may  be  protected  in  a  proper  court  of 
equity  notwithstanding  any  adjudication  in 
the  land  office.  Turner  v.  Sawyer,  150  U.  S. 
578;  Garland  v.  Wynn,  20  How.  (U.  S.)  6; 
Comegys  v.  Vasse,  1  Pet.  (U.  S.)  193;  Wiscon- 
sin Cent.  R.  Co.  v.  Forsythe,  159  U.  S.  46 

5.  Proceedings  of  Land  Office  Judicial  in  Charac- 
ter.—  Wright  z1.  Dubois,  21  Fed.  Rep.  693; 
Eureka  Consol.  Min.  Co.  v.  Richmond  Min. 
Co. ,  4  Sawy.  (U.  S.)  302,  S  Fed.  Cas.  No.  4. 548 ; 
Iron  Silver  Min.  Co.  v.  Mike,  etc.,  Gold,  etc., 
Min.  Co.,  143  LT.  S.  419;  New  Dunderberg  Min. 
Co.  v.  Old,  49  U.  S.  App.  201,  79  Fed.  Rep. 
598;  Kannaugh  v.  Quartette  Min.  Co.,  16  Colo. 
341;  Seymcnr  v.  Fisher,  16  Colo  188;  Hunt 
v.  Eureka  Gulch  Min.  Co.,  i4"Colo.  451. 

6.  Conclusiveness  of  Decisions. —  Knight  v.  U. 
S.  Land  Assoc.,  142  U.  S.  161;  Johnson  v. 
Towsley,  13  Wall.  (U.  S.)  72;  Catholic  Bishrp 
v.  Gibbon,  158  U.  S.  155;  Steel  v.  St.  Louis 
Smelling,  etc.,  Co.,  106  U.  S.  447;  U.  S.  v. 
Trockmorton,  98  U.  S.  61 ;  St.  Louis  Smelt- 
ing, etc.,  Co.  v.  Kemp,  104  V.  S.  636; 
Quinby  v.  Conlan,  104  U.  S.  420;  Vance  v. 
Burbank,  lot  U.S.  514;  Wilcox  v.  Jackson.  13 
Pet.  (U.  S.)  51 1;  Shepley  v  Cowan,  91  U.  S. 
330;  Stewart  v.  McHarry,  159  U.  S.  643;  Lee 
v.  Johnson,  116  U.  S.  48;  Barden  v.  Northern 
Pac.  R.  Co.,  154  U.  S.  2S8;  Carr  v.  Fife,  156 
U.  S.  494;    Hestres    v.    Brennan,    50  Cal. 

211. 

But  the  land  department  is  bound  by  the 
law  and  can  act  only  in  pursuance  of  it. 
Deffeback  v.  Hawke,  115  U.  S.  392;  Davis  v. 
Weibbold,  139  U.  S.  507;  Golden  Reward  Min. 
Co.  v.  Buxton  Min.  Co.,  79  Fed.  Rep.  868; 
Shinklin  v.  McNamara,  S7  Cal.  371;  Parker 
v.  Duff,  47  Cal.  554;  Butte  City  Smoke-house 
Lode  Cases,  6  Mont.  397. 

7.  Right  of  Appeal.  —  Overman  v.  Darda- 
nells,  Copp's  Min.  Lands  98,  99;  Re  Chavanne 
Quartz  Mine  on  Review,  Com'r  Williamson  to 
Montgomery  Blair,  Copp's  Min.  Lands  2S6; 
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Group  Applications.  —  It  is  well  settled  that  a  person  may  acquire  by  purchase 
as  many  locations  as  he  sees  fit  and  is  able  to  buy,  and  may  consolidate, 
operate,  and  patent  them  as  one  claim,  and  the  same  rules  apply  thereto  as  to 
single  locations.1 

b.  Posting  Notice  and  Diagram  —  (i)  Necessity  and  Requisites  in  Gen- 
era/. —  Before  beginning  proceedings  in  the  land  office  the  applicant  must 
post  on  the  claim  applied  for  a  copy  of  the  plat  and  a  notice  of  the  intended 
application.*  The  copy  of  the  plat  and  notice  must  be  posted  in  a  conspicu- 
ous place  on  the  claim  where  it  may  readily  be  observed.3  The  notice  of 
application  for  a  patent  should  follow  as  accurately  as  possible  the  courses  and 
distances  specified  in  the  plat  and  field  notes,  and  should  tie  the  claim  to  the 
public  surveys  or  to  a  mineral  monument.    This  is  jurisdictional.'* 


Re  Orient,  Occident  and  Union  Tunnel  Lodes, 
Copp's  Min.  Lands  281. 

And  the  same  rule  applies  to  coal-land  en- 
tries. Circ,  April  15,  1880,  §  22,  Copp's  Min. 
Lands  71. 

Does  Not  Apply  to  Protestants.  —  It  has  been 
held  thai  ihe  right  of  appeal  does  not  extend 
to  a  protestant  standing  in  the  relationship  of 
mere  amicus  curia.  Re  Mt.  Pleasant  Mine, 
Copp's  Min.  Lands  204;  Re  Pride  of  the  West 
Mine,  Copp's  Min.  Lands  214;  Floyd  v.  Mont- 
gomery, 26  Land  Dec,  122. 

1.  Group  Applications. —  St.  Louis  Smelting, 
etc.,  Co.  v.  Kemp,  104  U.  S.  636;  St.  Louis 
Smelting,  etc.,  Co.  v.  Ray,  104  U.  S,  657,  note; 
Re  Mackie,  5  Land  Dec.  199;  Good  Return 
Min.  Co.,  4  Land  Dec.  221;  Carson  City  Gold, 
etc.,  Min.  Co.  v.  North  Star  Min.  Co.,  73  Fed. 
Rep.  597,  affirmed  83  Fed.  Rep.  658,  48  U.  S. 
App.  724;  In  re  Rogers,  4  Land  Dec.  284; 
William  De  Witt,  9  Copp's  Land  Owner  34; 
Champion  Min.  Co.,  4  Land  Dec.  362;  Circ. 
"  N,"  General  Land  Office,  March  14,  1898; 
Com'r  Burdett  to  H.  F.  Page,  Nov.  21,  1874, 
Copp's  Min.  Lands  145,  1  Copp's  Land  Owner 
134;  In  re  Williams,  15  Land  Dec.  532;  Tucker 
v.  Masser,  113  U.  S.  203:  Lakin  v.  Dolly,  53 
Fed.  Rep.  333;  Peabody  Gold  Min.  Co.  v.  Gold 
Hill  Min.  Co.,  97  Fed.  Rep.  657;  Poire  v.  Wells, 
6  Colo.  406;  Poire  v.  Leadville  Imp.  Co.,  6 
Colo.  413. 

2.  Posting  Notice  and  Diagram.  —  Rev.  Stat. 
U.  S.,  §  2325. 

Notice  Must  Be  Posted  Before  Application  for 
Patent.  —  Reg.  Gen.  Land  Office,  Dec.  15,  1897, 
p.  16.  44,  45;  De  Long  v.  Mine,  1  Land  Dec. 
545;  Tilden  v.  Intervenor  Min.  Co.,  1  Land  Dec. 
572;  Prince  of  Wales  Lode,  2  Copp's  Land 
Owner  2. 

One  Copy  of  the  Plat  and  Notice  Is  Sufficient  for 

a  consolidated  claim.  It  should  be  posted  on 
both  lode  and  mill  site,  where  both  are  applied 
for.  In  re  Bailey,  3  Land  Dec.  386.  See  also 
New  York  Lode,  etc.,  5  Land  Dec.  513. 

Equitable  Adjudication.  —  In  cases  ot  mere 
misdescription  a  correction  may  be  had  by 
reference  to  the  board  of  equitable  arbitration. 
Newport  Lode,  6  Land  Dec.  546.  Likewise 
for  an  adjustment  where  posting  was  had  on 
an  adjoining  claim,  the  claim  applied  for  being 
inaccessible.    R-nvena  Lode,  7  Land  Dec.  477. 

Not  Entitled  to  Keference.  —  A  notice  of  ap- 
plication which  fails  properly  to  connect  with 
a  surveyor  mineral  monument  is  insufficient, 
and  the  application  cannot  be  referred  to  the 
board  of  equitable  adjudication.  In  re  Nil 
Desperandum  Placer,  10  Land  Dec.  198. 


Identity.  —  The  plat  posted  on  the  claim 
must  be  a  copy  of  the  plat  filed  in  the  land 
office  with  the  application,  and  the  notice  must 
be  a  substantial  copy  of  the  one  posted  in  the 
land  office  and  printed.  Kempton  Mine,  1 
Copp's  Land  Owner  178;  ///  re  American  Flag 
Lode,  6  Land  Dec.  320. 

3.  Conspicuous  Place  of  Posting  Eequired.  — 
Rev.  Stat.  U.  S.,  §  2325;  Ferguson  v.  Hanson, 
21  Land  Dec.  336;  Hughes  v.  Gilbert,  2  Land 
Dec.  556;  Bynne  v.  Slauson,  20  Land  Dec.  43; 
In  re  Williams,  17  Land  Dec.  282;  Pratt  v. 
Avery,  7  Land  Dec.  554;  St.  Louis  Smelting, 
etc.,  Co.  v.  Green,  10  Copp's  Land  Owner  no. 

What  Is  Conspicuous  Place  —  Shaft  House.  — 
It  has  been  held  that  the  shaft  house  on  a 
mining  claim  is  sufficient  for  this  purpose. 
Gowdy  v.  kismet  Gold  Min.  Co.,  22  Land  Dec. 
624;  Louisville  Lode,  1  Land  Dec.  548; 
Hughes  v.  Gilbert,  2  Land  Dec.  756.  See 
Omaha  Gold  Min.  Co.,  3  Copp's  Land  Owner, 
36. 

A  Notice  Posted  111  a  Tunnel  on  the  claim  is 
not  posted  in  a  conspicuous  place  within  the 
requirement  of  the  statute.  Pratt  v.  Avery, 
7  Land  Dec.  554. 

A  Notice  Placed  in  a  Box  surrounded  and 
covered  by  stones,  at  a  distance  of  two  hundred 
feet  from  the  discovery,  was  held  to  be  insuffi- 
ciently posted.  Ferguson  v.  Hanson,  21  Land 
Dec.  336. 

4.  Contents  of  Notice. —  Tennessee  Lode,  7 
Land  Dec.  392;  Nil  Desperandum  Placer, 
10  Land  Dec.  198;  In  re  Broad  Ax  Lode,  22 
Land  Dec.  244;  Emperor  Wilhelm  Lode,  5 
Land  Dec.  685;  St.  Louis  Smelting,  etc.,  Co. 
v.  Green,  10  Copp's  Land  Owner  no;  In  re 
McCarthy,  14  Land  Dec.  105;  In  re  Williams, 
17  Land  Dec.  282;  Hoffman  v.  Venard,  14  Land 
Dec.  45;  Equator  Lode,  Com'r  Burdett  to  Colo. 
Office,  Copp's  Min.  Lands  178;  Lindley  on 
Mines,  §  677. 

Several  Tracts.  —  It  has  been  held  that  several 
noncontiguous  tracts  may  be  included  in  one 
notice  and  application  for  placer  patent. 
Com'r  Wilson  to  A.  A.  Sargent,  Copp's  Min. 
Lauds  7S.  But  this  may  be  considered  as  at 
least  departed  from,  if  not  overruled.  Com'r 
Burdett  to  H.  F.  Page,  Copp's  Min.  Lands 
145;  Apple  Blossom  Placer  v.  Cora  Lee  Lode, 
21  Land  Dec.  438;  Com'r  Burdett  to  Helena 
Office,  Copp's  Min.  Lands  177. 

Sufficiently  Definite  Description.  —  A  descrip- 
tion connecting  a  location  applied  for  with  a 
p  Kent  corner  of  a  townsile  is  a  sufficient  com- 
pliance with  the  law.  In  re  McCarthy,  14 
Land  Dec.  105. 
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(2)  Proof  of  Posting.  — The  applicant  must  make  proof  of  posting  by  the 
affidavits  of  two  disinterested  witnesses  who  were  present  on  the  ground  and 
saw  the  notice  and  diagram  posted.1  This  proof  must  be  filed  in  the  land 
office  with  the  papers  mentioned  in  the  note  to  the  next  succeeding  sub- 
division of  this  title.2 

c.  FILING  NECESSARY  PAPERS  —  (1)  Statutory  Requirement.  —The  next 
step  is  the  filing  of  the  necessary  papers  in  the  land  office,  with  the  applica- 
tion for  patent.3 

(2)  List  and  Substance  of  Papers  to  Be  Filed  —  (a)  In  General.  —  Inasmuch  as 
the  land  office,  on  application,  will  furnish  manuals  of  procedure,  and  likewise 
blank  forms,  it  is  unnecessary  to  give  the  contents  of  either  here.  But  a  list 
of  the  papers,  as  well  as  their  essential  contents,  is  subjoined  in  the  note.4 

(b)  Application  for  Patent  —  aa.  In  General.  —  The  application  for  a  patent,  fol- 
lowing the  general  rule,  should  state  historically  the  facts  showing  a  valid 
location.5    The  ultimate  fact  of  ownership  by  the  applicant,  including  the 

(4)  the  abstract  of  title  or  proof  of  possession 
for  the  period  of  limitation;  (5)  a  ceitified 
copy  of  the  original  lacation  certificate  or 
record  of  the  claim,  unless  the  applicant  is  the 
locator;  (6)  proof  of  citizenship  unless  that  is 
stated  in  the  application  and  there  is  only  a 
single  applicant;  (7)  proof  of  nonabandonment, 
which  may  be  the  proof  of  peiforming  the 
annual  labor  required  by  Rev.  Stat.  U.  S., 
§  2324,  for  the  current  year;  (S)  a  copy  of  the 
plat,  duly  certified  by  the  surveyor-general, 
showing  the  improvements  required  by  law, 
but  a  certificate  of  improvements  may  be  fur- 
nished at  any  lime  during  the  period  of  pub- 
lication; (9)  agreement  of  the  publisher;  (10) 
where  the  land  has  not  been  returned  as  min- 
eral land,  proof  of  its  mineral  character;  (11) 
notices  prep?red  ready  for  signature  of  the 
register,  one  for  publication  and  one  for  post- 
ing in  the  land  office;  (12)  if  the  applicant  is  a 
corporation,  a  certified  copy  of  its  certificate , 
(13)  if  the  application  is  made  by  an  attorney 
in  fact,  a  copy  of  the  power  of  attorney. 
6.  See  Lindley  on  Mines,  §  680. 
The  Applicant  Must  Show  in  his  application 
that  the  land  is  mineral  land,  that  he  is  in 
possession  there  f,  and  that  he  is  entitled  to 
a  patent.  Re  Downs,  7  Land  Dec.  71;  Ayers 
v.  Daly,  3  Copp's  Land  Owner  iq6;  1.  X.  L. 
Quartz  Mine  and  Ophir  Quartz  Mine  and  Mill 
Site,  Clark's  Dig.  Min.  Law  176;  Montana 
Co.,  6  Land  Dec.  261. 

Verification.  —  The  application  must  be 
sworn  to  by  the  party  making  it.  Jefferson 
Min.  Co.  v.  Pennsylvania  Min.  Co.,  I  Copp's 
Land  Owner  66. 

One  for  All.  —  But  it  may  be  signed  and 
sworn  to  by  one  co-owner  on  behalf  of  all, 
Ayers  v.  Daly,  3  Copp's  Land  Owner  196;  and 
may  be  verified  by  an  agent  if  the  applicant  is 
absent.  Rev.  Slat.  U.  S.  Supp.  (1874-1891),  p. 
276,  c.  9,  §  1;  In  re  Top  y  Lcde,  7  Copp's  Land 
Owner  20;  Rico  Lode,  8  Land  Dec.  223. 

Before  Whom  Affidavits  Made.  —  Affidavits 
may  generally  be  madt  bpfoie  any  officr 
authorized  to  administer  oaths  within  the  dis- 
trict. Rev.  Stat.  U.  S.,  £  2335.  They  may 
likewise  be  made  outside  of  the  district  if 
before  an  officer  who  has  jurisdiction  within 
the  district  and  made  within  the  jurisdiction 
of  such  officer.  Corning  Tunnel  v.  Slide 
Lode,  Copp's  Min  Lands  208. 
Corrections.  —  Where  papers  are  defective  or 
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If  the  notice,  taken  as  a  whole,  designates 
the  applicant's  claim  on  the  ground  with  sub- 
stantial accuracy,  it  is  sufficient.  Hamburg, 
etc.,  Lodes,  27  Land  Dec.  104. 

Adjoining  Claim.  —  The  notice  of  application 
should  give  the  names  of  the  nearest  known 
adjoining  cl  ii  ms.  Go  wdy  v.  Kismet  Gold  Min. 
Co.,  22  Land  Dec.  624;  Parsons  v.  Ellis,  23  Land 
Dec.  505.  But  a  departure  from  this  rule  will 
not  necessarily  vititate  the  claim.  Whitman 
v.  Haltenhoff,  iq  Land  Dec.  245. 

Error  in  Description  will  not  justify  ignoring 
the  notice  entirely.  Equator  Lode,  Copp's 
Min.  Lands  178. 

Free  from  Collateral  Attack.  —  Neither  the 
rainner  of  pasting  nor  the  sufficiency  thereof 
can  be  attacked  collaterally;  the  action  of  the 
land  department  is  conclusive  thereon.  Au- 
rora Hill  Consol.  Min.  Co.  v.  85  Mining  Co., 
34  Fed.  Rep.  515;  Craig  Leitensdorfer,  123 
U.  S.  211;  Baldwin  v.  Stark,  107  U.  S.  463; 
Jeffords  v.  Hine,  (Ariz.  18S6)  11  Pac.  Rep.  351; 
Silver  Bow  Min..  etc.,  Co.  v.  Clark,  5  Mont. 
378. 

1.  Proof  of  Posting.  —  Rev.  Stat.  U.  S.,  §  2325; 
Reg.  Gen.  Land  Office,  Dec.  15,  1897,  §  45;  Re 
Omaha  Quartz  Mine,  Copp's  Min.  Lands  (2d 
ed.)  191. 

Character  of  Notice.  —  The  notice  should  slate 
the  place  and  time  of  posting,  and  should  be 
signed  by  the  witnesses  on  the  ground,  and 
the  proof  of  such  posting  should  stite  the 
place  and  time  of  posting,  being  specific  as  to 
the  time  when  the  notice  commenced.  Re 
Prince  of  Wales  Lode,  2  Copp's  Land  Owner 
2;  Lindley  on  Mines,  g  677;  Mor.  Min.  Rights 
337.  Personal  notice  is  unnecessary.  Secre- 
tary Delano  to  Com'rDrummond,  Copp's  Min. 
Lands  (2d  ed.)  79. 

Before  Whom  Sworn  To. —  It  has  been  ruled 
that  the  proof  should  not  be  sworn  to  before 
the  applicant's  attorney,  but  this  at  most  is 
considered  an  irregularity  and  does  not  render 
the  proof  void.  Bright  v.  Elkhorn  Min.  Co., 
9  Land  Dec.  503. 

2.  Filing  Proofs.  —  Rev.  Stat.  U.  S.,  §  2325; 
Reg.  Gen.  Land  Office,  Dec.  15,  1897,  par. 
45.  46. 

3.  Rev.  Stat.  U.  S.,  §  2325. 

4.  The  Papers  to  Be  Filed  with  the  application 
are:  (t)  the  proof  of  posting  notice  and  dia- 
gram of  the  claim;  (2)  the  application  for 
patent;  (3)  the  certified  field  notes  of  the  claim ; 
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applicant's  citizenship,  must  be  shown;  1  and  if  the  applicant  is  a  trustee,  the 
application  must  show  the  nature  of  the  trust  and  the  citizenship  of  the  bene- 
ficiary.2 The  application  and  the  papers  filed  with  it  must  likewise  show 
compliance  with  the  law  in  respect  to  annual  labor,  at  least  for  the  current 
year.3 

Application  for  Placer  Containing  Lode.  —  An  application  for  placer  ground  con- 
taining a  known  lode  must  define  the  applicant's  claim  and  asset t  his  rights 
in  respect  to  such  lode,  or  he  will  be  held  to  have  abandoned  it.4 

Application  for  Both  Placer  and  Lode.  —  The  applicant  may  apply  for  both  lode 


irregular,  in  the  absence  of  protest  or  adverse 
claim  they  may  be  corrected  by  affidavits  in 
the  nature  of  nunc  pro  tunc  proceedings.  Sec'y 
Schurz  to  Com'r  Williamson,  Copp's  Min. 
Lands  256. 

Priorities.  —  Applications  for  patents  aie 
governed  as  to  their  priority  by  the  order  in 
which  they  are  made,  without  reference  to  the 
order  of  the  proceedings  in  the  surveyor-gen- 
eral's office.  Bier  Flat  Gold  M.  Co.,  Copp's 
Min.  Lands  299;  Re  Gibson,  21  Land  Dec.  219; 
Re  Rice,  n  Lmi  Dec.  213. 

Diligence  Required.  —  But  a  mere  application 
not  followed  with  reasonable  diligence  will 
not  inletinitelv  preserve  (his  right.  Snow 
Flake  Lode,  4  Land  Dec.  30. 

1.  Ownership  and  Citizenship.  —  A  mineral 
patent  will  issue  only  to  a  qualified  applicant 
or  to  one  claiming  under  him  by  transfer  be- 
fore entry.  In  re  J.  C.  Baker  Fraction  Placer, 
23  Land  Dec.  112;  In  re  Smith,  3  Land  Dec. 
34.0;  Sold  Again  Fraction  M.  Lode,  20  Land 
Dec.  58;  In  re  Wingate  Placer,  22  Land  Dec. 
704;  Cash  Lode,  1  Copp's  Land  Owner  97; 
In  re  Capricorn  Placer,  10  Land  Dec.  641; 
City  Rock  v.  Pitts,  t  Copp's  Land  Owner, 
146;  Wandering  Boy,  2  Copp's  Land  Owner 
2;  Doe  v.  Waterloo  Min.  Co.,  (C.  C.  A.)  70  Fed. 
Rep.  456- 

-   Applicant  Need  Not  Own  Entire  Claim.  —  And 

it  is  not  necessary  for  the  applicant  to  own 
the  entire  claim.  Com'r  to  Keat  Fogg,  July 
11,  1892;  Clark's  Dig.  Min.  Law  176,  §  29. 

A  Foreign  Corporation  may  purchase  after 
patent,  even  though  it  may  not  patent  a  min- 
ing claim.  Com'r  Burdett  to  Central  City 
Office,  Copp's  Min.  Lands  177. 

Cannot  Acquire  through  Alien.  —  An  applica- 
tion acquired  through  aliens  will  be  rejected. 
Com'r  to  Roseburg  Office,  April  24,  1876.  See 
also  Billings  v.  Aspen  Min.,  etc.,  Co.,  10  U.  S. 
App.  322.  52  Fed.  Rep.  250. 

2.  Application  by  Trustee.  —  Reg.  Gen.  Land 
Office,  Dec.  15,  1897.  §  57,  p.  19;  Rule  94  Gen. 
Land  Office,  Mor.  Min.  Rights  296;  Circ,  July 
6,  r 833 .  2  Land  Dec.  725;  In  re  Capricorn 
Placer,  10  Land  Dec.  641;  Com'r  to  Chas.  W. 
O'tfeil,  Dec.  7,  1891. 

Where  an  applicant  bases  his  right  on  a 
relocation,  in  making  which  he  acted  as  con- 
structive trustee  for  his  co-owners,  they  may 
have  him  declared  their  trustee  to  the  extent 
of  their  respective  interests.  Hunt  v.  Patchin, 
13  Sawy.  (U.  S.)  304.  35  Fed.  Rep.  8r6. 

Application  by  Executor  or  Administrator.  —  An 
application  by  an  executor  or  administrator 
must  show  the  applicant's  qualification  as  surh 
by  a  certified  copy  of  his  letters  of  adminis- 
tration. Com'r  Baxter  to  A.  Morrell,  ReYo- 
semite  Mine,  Copp's  Min.  Lands  190;  Com'r  to 


Helena  Land  Office,  March  25,  1896;  In  re 
Broadwater  Placer,  Clark's  Dig.  Min.  Law  176. 
But  see  Tripp  v.  Dumphy,  28  Land  Dec.  14. 

3.  Performance  of  Annual  Labor.  —  Re  Kin- 
kaid,  5  Land  Dec.  25.  See  also  McNeil  v. 
Pace.  3  Land  Dec.  267;  Sweeney  v.  Wilson, 
10  Land  Dec.  157;  Chambers  v.  Pitts,  3  Copp's 
Land  Owner  162;  Mining  Co.  v.  Mining  Co.,  I 
Land  Dec.  584;  Re  White  Cloud  Copper  Min. 
Co.,  22  Land  Dec.  252;  In  re  Nil  Desperandum 
Placer,  10  Land  Dec.  198;  Gen.  Land  Office 
Circ.  "N,"  March  14,  1898;  Good  Return  Min. 
Co.,  4  Land  Dec.  221;  Circ,  March  24,  1887,  8 
Land  Dec.  505;  Milton  v.  Lamb,  22  Land  Dec. 
339;  Nichols  v.  Becker,  11  Land  Dec.  8;  Circ. 
Inst.,  Dec.  14,  1885,  4  Land  Dec.  374. 

4.  Application  for  Placer  Containing  Lode  — 
United  States. — Sullivan  v.  Iron  Silver  Min. 
Co.,  109  U.  S.  550;  Noyes  v.  Mantle,  127  U. 
S.  348;  Sullivan  v.  Iron  Silver  Min.  Co.,  143 
U.  S.  431;  Iron  Silver  Min.  Co.  v.  Mike,  etc., 
Gold,  etc.,  Min.  Co.,  143  U.  S.  394;  Mont.  Cent. 
R.  Co.  v.  Migeon,  68  Fed.  Rep.  811;  Migeon  v. 
Montana  Cent.  R.  Co.,  44  U.  S.  App.  724,  77 
Fed.  Rep.  249;  Reynolds  v.  Iron  Silver  Min. 
Co.,  116  U.  S.  6«7;  Dahl  v.  Raunheim,  132  U. 
S.  260;  Iron  Silver  Min.  Co.  v.  Cheesman,  116 
U.  S.  529;  Dahl  v.  Mont.  Copper  Co.,  132  U.  S. 
264;  Iron  Silver  Min.  Co.  v.  Reynolds,  124  U. 
S.  374;  U.  S.  v.  Iron  Silver  Min.  Co.,  128  I  .  S. 
673;  War  Dance  Lode  v.  Church  Placer,  1  Land 
Dec.  459;  Becker  v.  Sears,  1  Land  Dec.  575; 
Railroad  Lode  v.  Noyes  Placer,  9  Land  Dec. 
26;  In  re  Juniata  Lode,  13  Land  Dec.  715; 
Largey  v.  Black,  10  Land  Dec.  156;  Elda  M., 
etc.,  Co.  v.  Mayflower  Gold  Min.  Co.,  26  Land 
Dec.  573- 

California.  —  Clary  v.  Hazlitt,  67  Cal.  286. 
Colorado.  —  Mt.    Rosa    Min.,    etc.,  Co.  v. 
Palmer,  26  Colo.  56. 

Montana.  —  Raunheim  v.  Dahl,  6  Mont.  167; 
Montana  Copper  Co.  v.  Dahl,  6  Mont.  131; 
Casey  v.  Thieviege,  19  Mont.  341;  Brownfield 
v.  Bier,  15  Mont.  403. 

Known  or  Unknown  Lodes  —  Question  of  Fact. 
—  The  question  whether  a  lode  claim  within 
a  placer  was  known  to  exist  is  one  peculiarly 
for  the  land  department  as  a  question  of  fact, 
and  where  it  has  been  passed  upon,  in  the 
absence  of  fraud,  the  court  will  not  interfere 
with  it.  And  1  he  n  ere  issuing  of  a  lode  patent 
aff.irds  no  presumption  that  the  lode  had  been 
discovered  prior  to  the  application  for  a  placer 
patent.  Iron  Silver  Min.  Co.  v.  Campbell,  135 
U.  S.  286;  Wright  v.  Rosebery.  121  U.  S.  48S; 
U.  S.  v.  Schurz,  102  U.  S.  378.  See  In  re  South 
Star  Lode,  20  Land  Dec.  204. 

The  burden  of  proof  is  upon  the  lode  claim- 
ant to  establish  that  a  lode  or  vein  within  the 
limits  of  a  placer  was  known  to  exist  at  the 
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and  placer,  but  he  will  be  confined  to  the  steps  taken  in  respect  to  his  rights 
thereto,  and  is  concluded  by  his  application.1 

bb.  Effect  of  Application.  —  An  application  for  a  patent,  duly  filed  in  the 
local  land  office,  affords  prima  facie  evidence  of  an  appropriation  of  the 
premises  described  in  the  application,  so  far  at  least  as  to  prevent  any  other 
person  from  applying  for  the  same  premises  pending  the  first  application.3 
It  takes  the  premises  out  of  the  operation  of  the  local  laws,3  and  they  may 
not  be  embraced  in  another  application.4  Where  the  application  has  been 
forfeited  a  relocator  must  secure  a  cancellation  of  the  application  before 
applying  for  a  patent.5 

d.  Publication  of  Notice  of  Application  —  (i)  Statutory  Provision. 
—  The  statute  provides  that  the  register  of  the  land  office  shall  publish  a 
notice  of  the  fact  that  an  application  for  a  patent  has  been  made.**  It  has 
been  held  that  this  notice  operates  the  same  as  a  summons  in  a  civil  action, 
and  that  the  rights  of  the  parties  are  or  are  not  concluded  according  as  it  is 
sufficient  to  confer  jurisdiction  or  fails  in  that  regard.7 

(2)  Medium  of  Publication  —  (a)  Newspaper.  — The  statute  provides  that  the 
register  shall  publish  the  notice     in  a  newspaper  to  Be  by  him  designated,"  8 


time  of  the  issuance  of  the  patent.  Cripple 
Creek  G.  Min.  Co.  v.  Mt.  Rosa  Milling,  etc., 
Co..  26  Land  Dec.  622. 

The  Application  Is  Valid  for  All  Unknown  Lodes, 
and  the  patent,  when  issued  in  pursuance 
thereof,  will  convey  all  such  lodes  to  the  placer 
patentee.  In  re  Maggie  Lode,  14  Land  Dec. 
655.  And  a  location  of  a  lode  within  a  placer 
claim  after  the  publication  of  the  placer  appli- 
cation secures  no  interest  therein  to  the 
locator.  Montana  Copper  Co.  v.  Dahl,  6  Mont. 
131 ;  Reynolds  v.  lion  Silver  Min.  Co.,  116  U. 
S.  687;  U.  S.  v.  Iron  Silver  Min.  Co.,  128  U. 
S.  673;  War  Dance  Lode  v.  Church  Placer,  1 
Land  Dec.  549. 

A  Placer  Applicant  May  Not  Amend  his  appli- 
cation to  include  a  lode  discovered  by  others 
within  its  boundaries,  after  the  location  of  ihe 
placer  claim  and  before  application  for  patent, 
and  not  originally  included  in  his  application. 
Aurora  Lode  v.  Bulger  Hill  Placer,  23  Land 
Dec.  95. 

A  Lode  Claim  Known,  or  a  known  lode  at  the 
date  of  the  placer  application,  is  excepted  and 
carved  out  of  the  placer  patent.  Dahl  v.  Raun- 
heim,  132  U.  S.  260;  Becker  v.  Sears,  1  Land 
Dec.  575.  See  also  In  re  South  Star  Lode,  20 
Land  Dec.  204;  Shonbar  Lode,  1  Land  Dec.  551 ; 
Pike's  Peak  Lode.  10  Land  Dec.  200;  Elda  M., 
etc.,  Co.  v.  Mayflower  Gold  Min.  Co.,  26  Land 
Dec.  573. 

1.  Application  for  Both  Placer  and  Lode.  —  U. 

S.  v.  Iron  Silver  Min.  Co.,  128  U.  S.  673;  Iron 
Silver  Min.  Co.  v.  Mike,  etc.,  Gold,  etc.,  Min. 
Co.,  143  U.  S.  39;. 

2.  Effect  of  Application.  —  Re  Gunnison  Crys- 
tal Min.  Co.,  11  Copp's  Land  Owner  70.  See 
also  Rose  v.  Richmond  Min.  Co.,  17  Nev.  25. 

3.  Daney  Gold,  etc.,  Min.  Co.  v.  Sapphire, 
2  Copp's  Land  Owner  66. 

And  the  application  will  except  the  land  from 
a  railroad  grant.  Sanders  :■.  Northern  Pac.  R. 
Co..  Com'r  to  Helena  Office,  April  19,  1892, 
and  September,  1893. 

4.  Re  Rebellion  Min.  Co.,  I  Land  Dec.  542; 
Great  Eastern  Min.  Co.  v.  Esmeralda  Min. 
Co.,  2  Land  Dec.  704;  Snow  Flake  Lode,  4  Land 
Dec.  30, 


But  mere  application  for  a  patent  not  fol- 
lowed by  publication  of  notice  is  not  such  a 
segregation.  Snow  Flake  Lode,  4  Land  Dec.  30. 

5.  Steel  v.  Gold  Lead,  etc.,  Min.  Co.,  18  Nev. 
80;  Re  Fox,  2  Land  Dec.  766.  See  also  Com'r 
to  Surveyor-Gen.  Campbell,  Copp's  Min. 
Lands,  217. 

6.  Publication  of  Notice  Required.  —  Rev.  Stat. 
U.  S.,  §  2325;  Gen.  Land  Office  Reg.,  Dec.  15, 
1897,  £  50,  p.  18. 

7.  Notice  Held  Similar  in  Effect  to  Summons.  — 
Wright  v.  Dubois,  21  Fed.  Rep.  693;  Eureka 
Consol.  Min.  Co.  v.  Richmond  Min.  Co.,  4 
Sawy.  (U.  S.)  302,  8  Fed.  Cas.  No.  4,548;  Hunt 
v.  Eureka  Gulch  Min.  Co.,  14  Colo.  451; 
Marshall  Silver  Min.  Co.  v.  Kirtley,  12  Colo. 
410;  Wolfley  v.  Lebanon  Min.  Co.,  4  Colo.  112; 
People  v.  El  Paso  County.  19  Colo.  343;  Kan- 
naugh  v.  Quartette  Min.  Co.,  16  Colo.  341. 

Mexico. — It  is  so  characterized  in  Mexico 
by  the  mining  regulations  in  force  Dec.  1,  1899. 
Reg.  Dept.  Development  Colonization  and 
Industry,  June  25,  1892,  c.  3,  art.  22. 

8.  Publication  in  Newspaper.  —  Rev.  Stat.  U. 
S.,  §  2325:  Reg.  Gen.  Land  Office,  Dec.  15, 
1897,  p.  18,  §  50;  Circ.  Oct.  31,  1881,  Copp's 
Min.  Lands  3S,  §  34. 

The  Publication  Must  Be  with  the  Knowledge 
of  the  Register  and  must  be  signed  by  him. 
Brown  v.  Lewis,  1  Copp's  Land  Owner  50. 

Continuous.  —  The  notice  must  be  published 
in  every  issue  for  the  statutory  period.  In  re 
American  Flag  Lode,  6  Land  Dec.  320;  Re 
Great  Western  Lode,  5  Land  Dec.  510. 

Description.  —  An  unimportant  error  in  de- 
scription, or  the  omission  to  give  adjoining 
claims,  if  the  notice  is  otherwise  sufficient, 
will  not  vitiate.  Emperor  Wilhelm  Lode,  5 
Land  Dec.  6S5,  7  Land  Dec.  393;  Whitman  v 
Haltenhoff,  19  Land  Dec.  245;  Gowdy  v. 
Kismet  Min.  Co.,  22  Land  Dec  624:  Parsons 
v.  Ellis,  23  Land  Dec.  505;  Cornell  Lode.  6 
Land  Dec.  717.  And  the  description  is  suffi- 
cient where  it  connects  the  claim  with  the  cor- 
ner of  a  patented  townsite.  In  re  McCarthy, 
14  Land  Dec.  105. 

Description  Must  Follow  Field  Notes.  —  An  ap- 
plication will  not  be  allowed  where  the  de- 
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but  does  not  designate  the  kind  of  newspaper  further  than  that  it  shall  be  the 
one  published  "  nearest  to  "  the  claim.1  It  may  be  cither  a  daily  or  a  weekly 
paper.2  but  under  the  rulings  of  the  land  office  it  must  be  a  reputable  news- 
paper,3 which  matter  is  for  the  determination  of  the  register  in  the  exercise 
of  a  reasonable  discretion.'1 

(b)  Posting  in  Register's  Office.  —  In  addition  to  the  publication  of  the  notice  in 
the  newspaper  designated  by  the  register,  the  statute  requires  him  to  post  the 
notice  in  his  office  during  the  required  period  of  publication.5 

(3)  Period  of  Publication.  —  The  statute  provides  that  a  notice  of  applica- 


scription  of  the  claim  in  the  published  notice 
does  not  correspond  with  official  field  notes  of 
survey.     Hoffman  v.  Venard,  14  Land  Dec.  45. 

Error  in  Survey  —  Equitable  Arbitration.  — 
Where  an  error  in  the  survey  is  made  affecting 
a  substantial  right  it  may  be  referred  to  the 
board  of  equitable  adjudication  without  re- 
quiring republication  of  the  notice.  Buena 
Vista  Lode,  6  Land  Dec.  646;  Veta  Grande 
Lole,  6  Land  Dec.  718. 

Discrepancy  May  Be  Cured.  —  So  a  defect  in 
the  notice  or  a  discrepancy  between  the  pub- 
lished and  the  posted  notice  may  be  cured. 
In  re  Alabama  Quartz  Co.,  14  Land  Dec.  563; 
In  re  Mimbres  Min  Co.,  8  Land  Dec.  457;  hire 
Silver  King,  etc.,  Mine,  n  Land  Dec.  234. 

Adjoining  Claims.  —  It  is  important  to  give 
adjoining  claims  in  the  notice,  and  unless  the 
locality  may  be  otherwise  determined  an  omis- 
sion to  do  so  is  fatal.  Reg.  Gen.  Land  Office, 
Dec.  15,  1897,  p.  18,  §  51;  Reg.  1881,  35, 
36,  Copp's  Min  Lands  38;  Gowdy  v.  Kismet 
Min.  Co.,  22  Land  Dec.  624.  See  also  Sulphur 
Springs  Quartz  Min.  Co.,  22  Land  Dec.  715. 

Acting  Officers  and  Officers  de  Facto.  —  Where 
there  is  a  vacancy  in  the  office  of  register,  and 
the  receiver  is  acting,  the  notice  may  be  in  his 
nam;,  and  it  will  be  held  sufficient.  Dean 
Richmond  Lode,  r  Land  Dec.  545;  Jeffords  v. 
Hine,  (Ariz.  1886)  11  Pac.  Rep.  351.  See  gen- 
erally the  title  De  Facto  Officers,  vol.  8,  p. 
77t. 

Statute  of  Limitations.  —  Where  the  applica- 
tion is  made  under  the  statute  of  limitations 
instead  of  upon  proof  of  location,  the  same 
notice  is  required.  Re  Smith  Bros.,  7  Copp's 
Land  Owner  4. 

Publication  for  Full  Period  Must  Be  in  One 
Newspaper.  —  Com'r  Burdett  to  Register  and 
Receiver  Salt  Lake  Office,  June  16,  1874, 
Copp's  Min.  Lands  136. 

1.  Publication  Must  Be  in  Nearest  Newspaper. 
—  Reg.  Gen.  Land  Office  Dec.  15,  1897,  §  52, 
p.  18;  Acting  Com'r  Curtis  to  Central  Citv 
Office,  May  7,  1874,  Re  Cascade  Lode,  Copp's 
Min.  Lands  135;  Sec'y  Chandler  to  Com'r, 
In  re  Omaha  Quartz  Mine,  Copp's  Min.  Lands 
198;  Brown  v.  Lewis,  r  Copp's  Land  Owner 
50;  Bretell  v.  Swift,  16  Land  Dec.  178;  Con- 
don v.  Mammoth  Min.  Co.,  15  Land  Dec.  330. 

What  Is  Nearest  Paper.  —  The  nearest  news- 
paper is  the  one  nearest  by  traveled  routes. 
Bretell  v.  Swift,  17  Land  Dec.  448  Condon  v. 
Mammoth  Min.  Co.,  15  Land  Dec.  330. 

Where  Papers  Are  Published  Equidistant,  or 
nearly  so,  from  the  claim,  the  selection  rests 
with  the  register,  but  other  things  being  equal 
the  convenience  of  the  applicant  should  be 
considered.    In  re  Arnold,  2  Land  Dec.  758. 

Several  Papers  Published  in  the  Same  Town  or 


City  are  regarded  as  equidistant  from  the 
claim,  and  any  one  of  them  may  properly  be 
designated.  Land  Office  Rules,  Dec.  1,  1894, 
No.  37,  Mor.  Min.  Rights  285;  Cameron  z-. 
Seaman,  69  N.  Y.  396;  In  re  Arnold,  2  Land 
Dec.  758;  Condon  v.  Mammoth  Min.  Co.,  15 
Land  Dec.  330;  Erie  Lode  v.  Cameron  Lode, 
10  Land  Dec.  655. 

2.  Publication  May  Be  in  Either  Daily  or  Weekly 
Paper.  —  See  infra,  this  division  of  this  sec- 
tion, Period  of  Publication. 

Change  of  Publication  from  a  Daily  to  a  Weekly 
Edition  should  not  be  made.  Re  Cannon,  3 
Copp's  Land  Owner  18,  Copp's  Min.  Lands  189. 

3.  Publication  Must  Be  in  Reputable  News- 
paper.—  Reg.  Land  Office,  Dec.  15,  1897,  £  52, 
p.  18;  Com'r  McFarland  to  Central  City  Office, 
Nov.  25,  1881,  Copp's  Min.  Lands  315;  Brettell 
v.  Swift,  17  Land  Dec.  558;  AV  Steele,  3  Land 
Dec.  115;  Erie  Lode  v.  Cameron  Lode,  10  Land 
Dec.  655,  Morrison's  Min.  Rights  334. 

What  Is  Reputable  Newspaper.  —  It  has  been 
said  that  in  order  to  constitute  a  reputable 
newspaper  it  must  be  one  with  a  bona  fide  cir- 
culation in  the  neighborhood  of  the  claim;  one 
that  is  printed  at  the  place  of  its  publication, 
and  is  permanently  established  and  recognized 
by  the  community,  its  advertisers,  and  read- 
ers, as  being  a  fixture.  Bretell  v.  Swift,  17 
Land  Dec.  558. 

A  newspaper,  the  publisher  of  which  changes' 
figures  to  words  so  as  to  lengthen  the  notice 
and  increase  the  cost  of  publication,  is  not  a 
reputable  newspaper,  and  should  not  be  des- 
ignated for  the  publication  of  such  noti'ces. 
Re  Steele,  3  Land  Dec.  115. 

4.  Discretion  of  Register  in  Selecting  Newspaper. 
—  Brettell  v.  Swift,  17  Land  Dec.  558;  Tomay 
v.  Stewart,  1  Land  Dec  570;  Copp's  Min. 
Lands  315;  Condon  j.  Mammoth  Min.  Co.,  15 
Land  Dec.  330;  Erie  Lode  v.  Cameron  Lode, 
10  Land  Dec  655;  Cornell  Lode,  6  Land  Dec. 
717;  Land  Office  Rules,  Dec.  I,  1894,  No.  37; 
Mor.  Min.  Rights  285;  Sec'y  Bliss  to  Com'r, 
Feb.  3,  1898,  26  Land  Dec.  145. 

5.  Posting  Notice  in  Register's  Office.  —  Rev. 
Stat.  U.  S.,  §  2325;  /;/  re  Williams,  17  Land 
Dec.  282;  In  re  Mimbres  Min.  Co.,  8  Land  Dec. 
457;  Tilden  v.  Intervenor  Min.  Co.,  1  Land 
Dec.  572;  Circ.  Instructions,  Oct.  31,  1881, 
Copp's  Min.  Lands  38,  §  34;  Reg.  Gen.  Land 
Office.  Dec.  15.  1897,  §  50,  p.  18. 

Posting  Must  Be  Continuous.  —  Tilden  v.  In- 
tervenor Min.  Co.,  1  Land  Dec.  572. 

Proof  of  Posting.  —  The  register  must  fur- 
nish a  proof  of  posting  by  his  certificate. 
Reg.  Gen.  Land  Office,  Dec.  15.  1S97,  p.  23, 
§  73;  Mimbres  Min.  Co  ,  8  Land  Dec.  547. 

It  has  been  held  that  the  affidavits  of  three 
persons,  clerks  in  the  office,  as  to  the  custom 
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tion  for  a  patent  shall  be  published  for  a  period  of  sixty  days.1  Where  a  daily 
newspaper  is  designated  the  publication  must  be  in  sixty-one  consecutive 
issue's,2  and  in  case  of  a  weekly  newspaper  it  must  be  in  nine  consecutive 
issues.3 

e.  Final  Entry.  —  After  the  period  of  publication  has  expired,  the 
applicant,  if  no  adverse  claim  has  been  filed  in  the  meantime,  nor  any  protest 
against  the  patent,  may  file  in  the  land  office  proof  by  his  own  affidavit  that 
the  plat  and  notice  remained  posted  during  the  sixty  days,  together  with  the 
affidavit  of  the  publisher  showing  the  due  publication  of  the  notice  and  the 
additional  requisite  papers.4 

The  Abstract  of  Title  must  be  brought  down  to  the  date  of  making  the  final 
entry  and  securing  the  receiver's  receipt.5  It  matters  not  how  many  trans- 
fers, voluntary  or  by  judicial  sales,  have  occurred  in  the  meantime;  if  all  are 
regular  the  patent  will  be  issued  to  the  owner  of  the  title  as  the  same  appears 
of  record  and  as  shown  upon  the  abstract.6 

The  Price  to  be  paid  is  regulated  entirely  by  statute.7 

The  Receiver's  Receipt  is  prima  facie  evidence  that  the  applicant  has  complied 
with  the  law.8    It  is  conclusive  evidence,  in  the  absence  of  adverse  claim  or 


of  so  posting  might  be  accepted  as  proof  of 
such  posting.  Re  S.  H.  Standart,  June  13, 
1896;  Clark's  Dig.  Min,  Law  173. 

Where  the  Land  Is  in  Two  Districts,  notice 
must  be  posted  in  the  land  office  of  each  dis- 
trict. Com'rtoSan  Francisco  Office,  Nov.  12, 
1875,  Copp's  Min.  Lands  181;  Re  Williams,  17 
Land  Dec.  282. 

1.  Sixty  Days  Publication  Required. —  Rev. 
Stat.  U.  S  ,  §  2325;  In  re  Williams,  17  Land 
Dec.  282;  In  re  Mimbres  Min.  Co.,  8  Land 
Dec.  457;  Tilden  v.  Intervenor  Min.  Co..  1 
Land  Dec.  572;  Circ.  Instructions  Oct.  31, 
1881,  Copp's  Min.  Lands  38,  §  34;  Reg.  Gen. 
Land  Office,  Dec.  15,  1897,  §  50,  p.  18. 

2.  Sixty-one  Issues  of  Daily  Paper. —  Reg.  Gen. 
Land  Office,  §  50,  p.  18. 

How  Estimated. —  In  estimating  the  sixty 
days'  period  of  publication  required  by  stat- 
ute, the  first  day  of  publication  should  be  ex- 
cluded and  the  last  day  included.  Sec'y 
Delano  to  Com'r  Drummond,  Nov.  24,  1873; 
Jenny  Lind  Min.  Co.  v.  Eureka  Min.  Co., 
Copp's  Min.  Lands  124;  Reg.  Gen.  Land 
Office,  Dec.  15,  1897,  §  50  p.  18. 

3.  Nine  Issues  of  Weekly  Paper.  —  The  former 
ruling  of  the  land  department  was  to  the  effect 
that  a  publication  of  notice  in  a  weekly  news- 
paper for  nine  consecutive  issues  is  not  a  pub- 
lication "  for  the  period  of  sixty  days."  Sec'y 
Delano  to  Com'r  Drummond,  Apr.  30.  1874, 
Re  Bellwether  Lode,  Copp's  Min.  Lands  133; 
Acting  Com'r  Armstrong  to  Reg.  and  Re- 
ceiver, Leadville,  Colo.,  Oct.  29,  1879,  Copp's 
Min.  Lands  261. 

But  the  last  expression  of  the  department 
modifies  this  former  ruling  and  holds  that 
nine  insertions  in  a  weekly  newspaper  are 
sufficient.  Reg.  Dept.,  June  24,  1899,  28  Land 
Dec.  603;  Davidson  v.  Eliza  G.  Min.  Co.,  28 
Land  Dec.  224. 

And  it  was  held  under  the  former  rulings 
that  while  it  was  necessary  for  the  published 
notice  to  appear  in  ten  consecutive  issues  of 
the  weekly  paper,  it  was  not  necessary  for  the 
notice  to  be  posted  for  that  length  of  time, 
sixty  days  being  held  sufficient.  Great  Wesl- 
ern  Lode,  5  Land  Dec.  510. 

4.  Final  Entry  —  Papers  to  Be  Filed.  —  Rev. 
Stat.  U.  S.,  §  2325. 


The  Affidavit  must  be  made  by  one  of  the 
parties  applying  for  the  patent  or  by  their  duly 
accredited  agent.  In  re  Kempton  Mine,  Copp's 
Min.  Lands  154;  Reg.  Gen.  Land  Office,  Dec. 
15,  1897,  §56,  p.  18;  Amendment  to  Rev.  Stat. 
U.  S.,  §  2325,  approved  Jan.  22,  18S0,  21  U.  S. 
Stat,  at  L.  61,  c.  9,  §  1. 

Need  Not  Be  Based  upon  Continuous  Personal 
Observation.  —  Tangerman  v.  Aurora  Hill  Min. 
Co.,  9  Land  Dec.  538;  Bright  v.  Elkhorn  Min. 
Co.,  g  Land  Dec.  503. 

The  Affidavit  Must  Be  Specific  as  to  the  time 
when  the  period  of  posting  commenced,  and 
the  time  to  which  it  continued.  Re  Prince  of 
Wales  Lode,  Copp's  Min.  Lands  162;  Reg. 
Dec.  15,  1897.  p.  18,  g  56;  Circ.  Oct.  31._1.881, 
£  39,  Copp's  Min.  Lands  39. 

5.  Abstract  of  Title  Brought  Down.  —  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.,  (C.  C.  A.) 
61  Fed.  Rep.  558;  In  re  Cameron,  4  Land  Dec. 
515;  Riste  v.  Morton,  20  Mont.  139;  Sec'y 
Delano  to  Com'r  Burdett,  Jan.  2,  1875,  J"  re 
Kempton  Mine,  Copp's  Min.  Lands  154;  Gold 
Dirt  Lode,  10  Copp's  Land  Owner  119;  Com'r 
to  Hempstead  and  Kirkpatrick,  Oct.  31,  1873, 
Copp's  Min.  Lands  123;  Re  Cascade  Lode, 
May  7,  1874,  Copp's  Min.  Lands  135;  Colorado 
Relocations,  Com'r  to  Central  Ciiy  Office,  June 
24,  1875,  Copp's  Min.  Lands  175;  N.  £.  Exten- 
sion Yosemite  Lode,  3  Copp's  Land  Owner  18. 

6.  Intermediate  Transfers.  —  Gwillim  v.  Don- 
nellan,  115  IT.  S.  45;  Prince  of  Wales  Lode,  2 
Copp's  Land  Owner  2;  Mont.  Company  6  Land 
Dec.  261;  A.  P.  Smith,  3  Land  Dec.  340;  I.  X. 
L.  and  Ophir  Quartz  Mine,  etc.,  Site,  April 
24,  1896,  Clark's  Dig.  Min.  Law  176;  Com'r 
Drummond  to  Gen.  Aspinwall,  Copp's  Min. 
Lands  97. 

Application  by  Mortgagee.  —  An  application 
made  by  a  mortgagee  will  be  allowed  to  stand 
if  he  subsequently  acquires  legal  title.  In  re 
White  Extension  West  Lode,  22  Land  Dec.  677. 

Sheriff's  Certificate.  —  One  claiming  under  a 
certificate  of  a  sheriff's  sale  does  not  hold  t'ue 
legal  tille  until  the  issuance  of  the  sheriff's 
deed.  I.  X.  L.  and  Ophir  Quartz  Mine,  etc.. 
Site,  April  24,  1896,  Clark's  Dig.  Min.  Law  176. 

7.  Rev.  Stat.  U.  S.,      2325,  2333. 

8.  Effect  of  Receiver's  Receipt.  —  Sparks  v. 
Pierce,  115  U.  S.  412. 
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of  fraud,  that  he  is  entitled  to  the  land  described  in  the  receipt,'  and  there- 
after the  government  holds  the  dry,  naked,  legal  title  in  trust  for  him.2 

Canceling  Receiver's  Receipt.  — ■  It  is  within  the  power  of  the  department  of  the 
interior,  by  proper  proceedings,  to  cancel  the  receiver's  receipt  on  the  ground 
of  fraud  or  mistake.3 

Assessment  Work  After  Receipt.  — -  It  has  been  shown  elsewhere  in  this  title  that 
as  a  general  rule  no  assessment  work  or  annual  labor  need  be  done  after  the 
issuance  of  the  receiver's  receipt;  but  manifestly,  if  there  is  any  conflict  that 
could  possibly  result  in  a  cancellation  of  the  receipt,  the  only  safe  course 
would  be  to  continue  the  performance  of  annual  labor.'1 

/.  Protest  and  Adverse  Claim  —  (i)  Who  May  Protest.  —  Any  person 
m  ly  protest  an  application  for  a  patent,  regardless  of  the  question  whether  he 
has  an  interest  in  the  subject-matter.  He  may  act  merely  as  amicus  curia.* 
But  a  protestant  who  has  no  interest  has  no  right  to  appeal  from  the  decision 
on  the  protest.6 


1.  baited  States.  —  Benson  Min.,  etc.,  Co.  v. 
Alu  Min.,  etc.,  Co.,  145  U.  S.  428;  Aurora  Hill 
Consol.  Min.  Co.  v.  85  Mining  Co.,  34  Fed. 
Rep.  515;  420  Mining  Co.  v.  Bullion  Min.  Co., 
3  Siwy.  (U.  S.)  634,  9  Fed.  Cas.  No.  4,989; 
Stark  v.  Starrs,  6  Will.  (U.  S.)4i8;  Carroll  v. 
S  iff  ord,  3  How.  (U.  S.)  441;  Irvine  v.  Irvine, 

9  Wall.  (U.  S.)  617;  Sec'y  Schurz  to  Com'r 
Williamson,  Re  Am.  Hill  Quartz  Mine,  Copp's 
Min.  Lands  237;  Gold  Blossom  Quartz  Mine, 
2  Land  Dec.  767. 

Arizona. — •  Alta  Min.,  etc.,  Co.  v.  Benson 
Min.,  etc.,  Co.,  (Ariz.  1888)  16  Pac.  Rep.  565. 

.Vevada.  —  Deno  v.  Griffin,  20  Nev.  249; 
Cmrchaine  v.  Bullion  Min.  Co.,  4  Nev.  369. 

2.  Government  Mere  Trustee  After  Purchase.  — 
Aurora  Hill  Consol.  Min.  Co.  v.  85  Mining  Co., 
34  Fed.  Rep.  515;  Wisconsin  Cent,  R.  Co.  v. 
Price  County,  133  U.  S.  496;  Cornelius  v.  Kes- 
sel,  128  U.  S.  456;  Stark  v.  Starrs,  6  Wall.  (U. 
S.)  4T8;  Deffeback  v.  Havvke,  115  U.  S.  405; 
Witherspoon  v.  Duncan,  4  Wall.  ((J.  S.)  210; 
Frisbie  v.  Whiiney,  9  Wall.  (U.  S.)  187;  Bar- 
ney v.  Dolph,  97  U.  S.  652;  Landes  v.  Brant, 

10  How.  (U.  S.)  348;  French  v.  Spencer,  21 
Haw.  (U.  S.)  240;  Wirth  v.  Branson,  98  U.  S. 
118;  Pacific  Coast  Min.,  etc.,  Co.  v.  Spargo,  t6 
Fed.  Rep.  348;  Union  Mill,  etc.,  Co.  v.  Dang- 
berg,  2  Sawy.  (U.  S.)  450,  24  Fed.  Cas.  No. 
14.370;  Hayner  v.  Stanly,  13  Fed.  Rep.  226; 
Hamilton  v.  Southern  Nevada  Gold,  etc.,  Min. 
Co.,  33  Fed.  Rep.  566;  McEvoy  r.  Hyman,  25 
Fed.  Rep  539;  Elder  v.  Horseshoe  Min.,  etc., 
Co.,  9  S.  Dak.  636,  62  Am.  St.  Rep.  895. 

The  purchaser  becomes  the  equitable  owner 
as  soon  as  he  enters  the  land  and  pays  for  it 
and  receives  his  certificate  of  purchase.  Land 
ceases  to  be  public  land  when  so  entered  and 
paid  for,  and  when  the  patent  finally  issues  it 
attaches  itself  to  the  entry,  and  relates  to  that 
date.    See  I  he  cases  cited  immediately  supra. 

3.  Canceling  Receiver's  Receipt  for  Fraud,  Etc. 
—  Parsons  v.  Venzke,  164  U.  S.  89;  Harkness 
v.  Underhill,  I  Black  (U.  S.)  316;  Pfund  v. 
Vallev  L.  &  T.  Co.,  52  Neb.  473;  Mor.  Min. 
Rights  (8th  ed.)  98. 

But  the  receipt  should  not  be  canceled  by 
the  local  land  office  Com'r  to  Sacramento  Of- 
fice, Feb.  9,  1892;  Clark's  Dig.  Min.  Law  191; 
Perroi  v.  Connick,  13  Land  Dec.  598;  Hosmer 
v.  Wallace,  47  Cal.  461;  Figg  v.  Hensley,  52 
Cal.  299;  Murray  v.  Holglase,  17  Mont.  455: 
Caldwell  v.  Bush,  6  Wyo.  342. 
20  C.  of  L.— 48 


4.  See  supra,  this  title,  Forfeiture  and  Aban- 
donment—  Effeet  of  Application  for  Patent. 

5.  Who  May  Protest.  —  Com'r  Williamson  to 
Lead vi lie  Office,  Copp's  Min.  Lands  272;  Smug- 
gler Min.  Co.  v.  Trueworthy  Lode  Claim,  19 
Land  Dec.  356;  Morrison's  Min.  Rights  380, 
381;  Bright  v.  Mining  Co. ,  8  Land  Dec.  122; 
Johnson  v.  Beaufort,  Aug.  15,  1896,  Clark's 
Dig.  Min.  Law  439;  Martin  v.  Baker,  6  Land 
Dec.  763;  Dotson  v.  Arnold,  8  Land  Dec.  439; 
Bradstreet  v.  Rehm,  21  Land  Dec.  30;  Beals  v. 
Cone,  (Colo.  1900)62  Pac.  Rep.  948;  Lindley 
on  Mines,  §  712. 

Defaulting  Adverse  Claimant.  —  One  who  has 
defaulted  on  his  right  to  adverse  may  never- 
thele.-;  protest.  Re  Bellwether  Lode,  Sec'y 
Delano  to  Com'r  Drummond,  Copp's  Min. 
Lands  133;  Whitman  v.  Haltenhoft,  19  Land 
Dec.  245;  Nevada  Lode,  16  Land  Dec.  532; 
Camp  Bird  Case,  Min.  Dec.  246;  Clark's  Dig. 
Min.  Law  293;  Kemp  v.  Starr,  6  Copp's  Land 
Owner  3:  Re  Juniper  Mine,  4  Copp's  Land 
Owner  114;  Cedar  Hill  Min.  Co.  v.  Jacob 
Little  Consol.  Min.  Co.,  1  Land  Dec.  628; 
Beals  v.  Cone,  (Colo.  1900)  62  Pac.  Rep.  948. 

Not  Res  Judicata.  —  An  enlry  canceled  pur- 
suant to  protest  is  not  res  judicata  as  to  the 
rights  of  an  applicant  for  that  claim  ;  it  simply 
determines  that,  upon  the  showing  pro  and 
con  he  is  not  presently  entitled  to  it.  Beals  v. 
Cone,  (Colo.  1900)  62  Pac.  Rep.  950.  See  also 
Branagan  v.  Dulaney,  2  Land  Dec.  744. 

Protests  Should  Always  Be  Received,  and  should 
have  proper  attention,  as  they  may  be  suffi- 
cient upon  which  to  base  a  suit  for  cancella- 
tion. Com'r  Williamson  to  Leadville  Office, 
Copp's  Min.  Lands  272;  Bradstreet  v.  Rehm, 
21  Land  Dec.  544;  Re  Robert  Hawke  Lode,  5 
Land  Dec.  131 ;  Com'r  to  A.  F.  Johnson,  Aug. 
3,  1891. 

Specific  Allegations.  —  The  allegations  should 
be  specific,  and  should  show  facts  rather  than 
argument.  Com'r  to  Glenwood  Spring  Office, 
Re  Lux  Placer;  Com'r  to  Missoula  Office, 
April  25,  1893;  In  re  Herrykaha  Placer, 
Clark's  Dig.  Min.  Law  441;  Re  Empey,  10 
Copp's  Land  Owner  102:  Bradstreet  v.  Rehm, 
21  Land  Dec.  30;  420  M.  Co.  v.  Bullion  M. 
Co.,  2  Copp's  Land  Owner  5. 

6.  Protestant  Without  Interest  Not  Entitled  to 
Appeal. —  Dotson  v.  Arnold,  8  Land  Dec.  439; 
Com'r  Williamson  to  Leadville  Office,  March 
29,  1880,  Copp's  Min.  Lands  272;  Cedar  Hill 
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(2)  Who  May  Adverse.  —  Only  those  who  claim  some  interest  in  the  sur- 
face ground  for  which  a  patent  is  asked  may  adverse  the  application.1 

(5)  Time  to  Adverse.  —  The  general  rule  is  that  any  lode,  placer,  mill-site, 
or  agricultural  claimant  whose  surface  ground  is  drawn  in  conflict  by  the 
applicant  for  a  patent  must  adverse  within  the  period  of  publication,  or  be 
forever  barred.* 

Strehlow,  11  Colo.  451;  Hunt  v.  Eureka  Gulch 
Min.  Co.,  14  Colo.  451;  Becker  v.  Pugh,  17 
Colo.  243;  Doherty  v.  Morris,  11  Colo.  12,  17 
Colo.  105;  Kannaugh  v.  Quartette  Min.  Co., 
16  Colo.  341;  Keeler  v.  Trueman,  15  Colo.  143; 
McFeters  v.  Pierson,  15  Colo.  201,  22  Am.  St. 
Rep.  388. 

Idaho.  —  Burke  v.  McDonald,  2  Idaho  310;  2 
Idaho  646,  2  Idaho  1022;  Back  v.  Sierra  Nevada 
Consol.  Min.  Co.,  2  Idaho  386;  Rosenthal  v. 
Ives,  2  Idaho  244;  Cronin  v.  Bear  Creek  Gold. 
Min.  Co.,  (Idaho  1893)  32  Pac.  Rep.  204. 

Montana.  —  Mattingly  v.  Lewisohn,  13  Mont. 
508,  8  Mont.  259;  Garfield  Min.,  etc.,  Co.  v. 
Hammer,  6  Mont.  53;  Basin  Min.,  etc.,  Co.  v. 
White,  22  Mont.  147;  O'Donnell  v.  Glenn,  8 
Mont.  248;  Wenner  v.  McNulty,  7  Mont.  30; 
Murray  v.  Polyglase,  17  Mont.  455;  Renshaw 
v.  Switzer,  6  Mont.  464;  Butte  City  Smoke- 
house Lode  Cases,  6  Mont.  397. 

Nevada.  —  Rose  v.  Richmond  Min.  Co.,  17 
Nev.  25;  Golden  Fleece  Gold,  etc.,  Min.  Co. 
v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12  Nev. 
312;  Nesbitt  v.  Delamar's  Nevada  Gold  Min. 
Co.,  24  Nev.  273;  Hamburg  Min.  Co.  v.  Ste- 
phenson, 17  Nev.  449;  Souih  End  Min.  Co. 
v.  Tinney,  22  Nev.  19,  221;  Deno  v.  Griffin,  20 
Nev.  249. 

South  Dakota.  —  Mars  v.  Oro  Fino  Min.  Co., 
7  S.  Dak.  605. 

Utah.  —  Harrington  v.  Chambers,  3  Utah 
94;  Hayes  v.  Lavagnino,  17  Utah  185;  Argen- 
tine Min.  Co.  v.  Benedict,  18  Utah  183. 

Washington.  —  Donahue  v.  Johnson,  9  Wash. 
187. 

Wyoming.  —  Iba  v.  Central  Assoc.,  5  Wyo. 
355;  Friend  v.  Oggshaw,  3  Wyo.  59. 

A  Purchaser  at  an  Execution  Sale  must  adverse 
the  application  of  the  judgment  debtor  in 
order  to  protect  his  rights.  Hamilton  v. 
Southern  Nevada  Gold,  etc.,  Min.  Co.,  13  Sawy. 
(I".  S.)  113,  33  Fed.  Rep.  562. 

A  Party  under  Contract  to  Convey  may  maintain 
adverse  proceedings  against  the  proposed 
grantee.    Wolverton  v.  Nichols,  119  U.  S.  485. 

2.  Time  to  Adverse.  —  Rev.  Stat.  17.  S.,  §£■  2325, 
2326;  Iron  Silver  Min.  Co.  v.  Campbell,  135 
U.  S.  2&6;  Com'r  Drummond  to  Sacramento 
Office,  April  15,  1873,  affirmed  by  Sec'y  Delano, 
April  19,  1873,  Copp's  Min.  Lands  100;  Com'r 
Drummond  to  Sacramento  Office,  June  20, 
1872,  Copp's  Min.  Lands  87;  Caribou  Lode, 
March  11,  1S96,  Clark's  Dig.  Min.  Law.  440; 
Anderson  v.  Amador,  etc.,  Canal  Co.,  10  Land 
Dec.  572;  Papina  v.  Alderson,  10  Copp's  Land 
Owner  52:  In  re  Independence  Lode,  9 
Land  Dec.  571;  Mattingly-'.  Lewisohn,  8  Mont. 
259;  Hamburg  Min.  Co.  b.  Stephenson,  17 
Nev.  449.  See  also  the  cases  cited  in  the  next 
preceding  note. 

Requirement  that  Adverse  Claim  Be  Filed  in 
Time  Imperative.  —  Snow  Flake  Lode,  4  Land 
Dec.  30;  McGarrahan  v.  New  Idria  Min.  Co., 
3  Land  Dec.  422;  Nichols  v.  Becker,  11  Land 
Dec.  8;  Nettie  Lode  v.  Texas  Lode,  14  Land 


Min.  Co.  v.  Jacob  Little  Consol.  Min.  Co.,  I 
Land  Dec.  6s8;  Smuggler  Min.  Co.  v.  True- 
worthy  Lode  Claim,.  19  Land  Dec.  356;  Martin 
v.  Baker,  6  Land  Dec.  763;  Parsons  v.  Ellis, 
23  Land  Dec.  69;  Camp  Bird  Case,  Sick.  Min. 
Dec.  246,  Clark's  Dig.  Min.  Law  293;  Kemp 
v.  Starr,  6  Copp's  Land  Owner  3;  Elda  M., 
etc.,  Co.  v.  Mayflower  G.  Min.  Co.,  24  L.  Dec. 
573. 

When  Protestant  May  Appeal.  —  On  the  other 
hand,  a  protestant  showing  an  ultimate  inter- 
est in  the  subject-matter  may  appeal.  Bright 
v.  Mining  Co.,  8  Land  Dec.  122;  Nevada  Lode, 
16  Land  Dec.  532. 

1.  Adverse  Must  Be  by  Party  in  Interest  — 
United  States.  — 420  Mining  Co.  v.  Bullion 
Min.  Co.,  3  Sawy.  (U.  S.)  634,  9  Fed.  Cas.  No. 
4,989;  Bay  State  Silver  Min.  Co.  u.  Brown,  21 
Fed.  Rep.  167;  Noyes  v.  Mantle,  127  U.  S.  348; 
Chambers  v.  Harrington,  in  U.  S.  350;  Iron 
Silver  Min.  Co.  v.  Campbell,  135  U.  S.  286; 
Noonan  v.  Caledonia  Gold  Min.  Co.,  121  U.  S. 
393;  Sullivan  v.  Iron  Silver  Min.  Co..  143  U. 
S.  431;  O'Reilly  v.  Campbell,  116  U.  S.  418; 
Richmond  Min.  Co.  v.  Rose,  114  U.  S.  576; 
Reynolds  v.  Iron  Silver  Min.  Co.,  116  U.  S. 
687;  Iron  Silver  Min.  Co.  v.  Mike,  etc.,  Gold, 
etc.,  Min.  Co.,  143  U.  S.  394;  Del  Monte  Min. 
etc.,  Cc.  ?'.  Last  Chance  Min.,  etc.,  Co.,  171 
U.  S.  55;  Walrath  v.  Champion  Min.  Co.,  171 
U.  S.  293;  Eureka  Consol.  Min.  Co.  v.  Rich- 
mond Min.  Co.,  4  Sawy.  (U.  S.)  302,  8 
Fed.  Cas.  No.  4,548,  Hamilton  v.  Southern 
Nevada  Gold,  etc.,  Min.  Co.,  33  Fed.  Rep. 
562;  Burke  v.  Bunker  Hill,  etc.,  Min.,  etc., 
Co.,  46  Fed.  Rep.  644;  Strasbutger  v. 
Beecher,  44  Fed.  Rep.  209;  Parego  v.  Dodge, 
163  U.  S.  160;  Bennett  v.  Harkrader,  158  U. 
S.  441;  Colorado  Central  Lode  v.  American 
Flag  Lode,  Copp's  Min.  Lands  255;  Iowa  v. 
Bonanza,  Copp's  Min.  Lands  243;  Anderson  v. 
Amador,  etc.,  Canal  Co.,  10  Land  Dec.  572; 
McGarrahan  v.  New  Idria  Min.  Co.,  3  Land 
Dec.  422;  Warren  Millsite  v.  Copper  Prince 
Min.  Co.,  1  Land  Dec.  555;  Mining  Co.  v. 
Mining  Co.,  1  Land  Dec.  5S4;  Smuggler  Min. 
Co.  v.  Trueworthy  Lode  Claim,  ig  Land  Dec. 
356;  Com.  to  Marysville  Office,  Copp's  Min. 
Lands  235;  Com'r  to  Montgomery  Blair, 
Copp's  Min.  Lands  286;  Wildman  Quartz 
Mine,  Copp's  Min.  Lands  291;  Eureka  Min. 
Co.  v.  Pioneer  Consol.  Min.  Co.,  8  Copp's 
Land  Owner  106. 

Arizona.  —  Providence  Gold  Min.  Co.,  v. 
Burke,  (Ariz.  1899)  57  r>ac-  Rep-  641;  Schultz 
v.  Allyn,  (Ariz.  1897)  48  Pac.  Rep.  960. 

California.  —  Mont  Blanc  Consol.  Gravel 
Min.  Co.  v.  Debour,  61  Cal.  364;  Anthonys. 
Jillson.  83  Cal.  296;  Rough  Simmons,  65 
Cal.  227;  Gregsry  v.  Pershbaker,  73  Cal.  109; 
Quigley  v.  Gillett,  101  Cal.  462. 

Colorado.  —  Wolfley  v.  Lebanon  Min.  Co.,  4 
Colo.  117;  Rockwell  v.  Graham,  9  Colo.  36; 
Becker  v.  Pugh,  9  Colo.  5S9;  Marshall  Silver 
}Wn.  Co.  v,  Kirtley,  12  Colo.  410;  Mannieg  v. 
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Computation  of  Time.  —  According  to  the  general  rule  in  respect  to  the  compu- 
tation of  the  time  within  which  the  doing  of  any  act  is  required,1  the  adverse 
claimant  is  entitled  to  the  whole  of  the  last  day  of  publication  in  which  to 
file  his  claim,  the  first  day  being  excluded  from  the  computation. s 

Office  Hours.  —  Some  early  rulings  of  the  department  seem  to  restrict  the 
time  of  adversing  a  claim  to  office  hours,3  but  manifestly  no  such  rule  could 
cut  off  a  statutory  right.4 

(4)  Requisites,  Nature,  and  Effect  of  Adverse  Claim.  —  The  office  of  the 
adverse  claim  being  the  formal  assertion  of  a  right,  it  would  seem  that  all 
the  facts  tending  to  establish  the  existence  of  such  right  must  be  shown  ;  5 
and  the  claim  must  be  sworn  to.0 


Dec.  180;  Tiernan  r.  Salt  Lake  Min.  Co.,  1 
Copp's  Land  Owner  25;  Jamie  Lee  Lode  v. 
Little  Forepaugh,  11  Land  Dec.  391;  re 
Hagland.  1  Land  Dec.  591;  Lincoln  Lode, 
Copp's  Min.  Lands  257;  Wright  v.  Tabor,  2 
Land  Dec.  738,  10  Copp's  Land  Owner  732; 
John  McNeill,  17  Copp's  Land  Owner  41; 
Davidsons.  Eliza  G.  M.  Co.,  28  Land  Dec.  224; 
Com'r  Burdett  to  Central  City  Office,  Oct.  26, 
1875;  Re  Marshall  Silver  Min.  Co.  v.  Equator 
M.  &  S.  Co.,  Copp's  Min.  Lands  178;  Hunt 
v.  Eureka  Gulch  Min.  Co.,  14  Colo.  451.  See 
also  Great  Western  Lode,  5  Land  Dec.  510; 
Pride  of  the  West  Mine,  Copp's  Min.  Lands 
214;  Miner  v.  Mariott,  2  Land  Dec.  709:  In  re 
Ledger  Lode,  16  Land  Dec.  101 ;  Bonesell  v. 
McNider,  13  Land  Dec.  286;  Ground  Hog  Lode 
v.  Parole,  etc..  Lode,  8  Land  Dec.  430.  Com- 
pare Com'r  Armstrong  to  Leadville  Office, 
Copp's  Min.  Lands  261. 

Parties  Cannot  Extend  the  Time  by  agreement. 
Re  Lincoln  Lode.  Com'r  Armstrong  to  Lead- 
ville Office,  Copp's  Min.  Lands  257;  Tilden  v. 
Intervenor  Min.  Co.,  1  Land  Dec.  572;  In  re 
Hagland,  1  Land  Dec.  591. 

1.  See  the  title  Time  (Computation  of). 

2.  Computation  of  Time.  —  Reg.  Gen.  Land 
Office  Dec.  15.  1897,  par.  50,  p.  18;  Waterhouse 
v.  S-.ott,  13  Land  Dec.  718;  Jenny  Lind  Min. 
Co.  v.  Eureka  Min.  Co.,  Sec'y  Delano  to  Com'r 
Drummond,  and  Acting  Atty.-Gen.  W.  H. 
Smith  to  Sec'y  Delano,  Copp's  Min.  Lands 
124;  Miner  v.  Miriott,  2  Land  Dec.  709;  Bone- 
sell  v.  McNider,  13  Land  Dec.  286;  Jamie  Lee 
Lode  v.  Little  Forepaugh,  11  Land  Dec.  391. 

Last  Day  Falling  on  Holiday.  —  When  the  six- 
tieth day  falls  on  Sunday  or  a  general  holidav, 
a  filing  made  on  the  next  business  day  is 
sufficient.  Waterhouse  v.  Scott,  13  Land  Dec. 
718;  Ground  Hog  Lode  v.  Parole,  etc..  Lode,  8 
Land  Dec.  430;  Salter  v.  Burt,  20  Wend.  (N. 
Y.)  205,  32-Am.  Dec.  530. 

If  officers  receive  and  file  the  papers  on  the 
sixtieth  day,  being  Sunday  or  a  holiday,  the 
filing  is  good.  Sayer  v.  Hoosac  Consol.  Gold, 
etc.,  Min.  Co.,  6  Copp's  Land  Owner  73;  Dolly 
Varden  Lode,  Copp's  Min.  Lands  245. 

If  filed,  withdrawn,  and  refiled,  they  date 
from  the  day  when  last  filed.  Spruce  Mont. 
Co.  v.  Lewis,  4  Copp's  Land  Owner  114. 

3.  Time  Restricted  to  Office  Hours.  —  Tilden 
v.  Intervenor  Min.  Co.,  1  Land  Dec,  572; 
Giroux  v.  Scheurman,  23  Land  Dec.  546. 

4.  Time  Held  Not  to  Be  Restricted  to  Office 
Hours.  —  Acting  Atty.-Gen.  Smith  to  Sec'y 
Delano,  Jenny  Lind  Min.  Co.  v.  Eureka, 
Copp's  Min.  Lands  124,  127;  Overman  v. 
Dardenells  Copp's  Min.  Lands  98;  Sayer  v. 


Hoosac  Consol.  Gold,  etc.,  Min.  Co.,  6  Copp's 
Land  Owner  73. 

5.  General  Requirements.  —  Rev.  Stal.  U.  S., 
§  2326;  Little  Pauline  Lode  v.  Leadville  Lode, 
7  Land  Dec.  506;  War  Eagle  Mine,  Copp's  Min. 
Lands  113:  Mountain  Tiger, etc.,  Lodes.  Copp's 
Min.  Lands  116;  Robinson  v.  Mayger,  9  Copp's 
Land  Owner  5;  Hoffman  v.  Beecher,  12  Mont. 
489. 

Boundaries  and  Extent.  —  Where  a  protest 
which  is  made  the  basis  of  adverse  proceedings 
gives  the  boundaries  and  extent  of  the  alleged 
adverse  claim  in  such  manner  as  clearly  and 
definitely  to  notify  the  applicant  of  the  conflict 
between  his  and  the  adverse  claim,  it  is  suffi- 
cient. McFadden  v.  Mountain  View  M.,  etc., 
C>>.,  27  Land  Dec.  358,  following  Anchor  v. 
Howe,  50  Fed.  Rep.  366:  Hamburg,  etc.. 
Lodes,  27  Land  Dec.  104,  recalling  decision  of 
April  16,  1898,  26  Land  Dec.  530. 

What  Proper  Subject  for  Adverse  Claim.  —  Any 
state  of  facts  showing  the  adverse  claimant  to 
have  a  better  right  to  the  premises  in  contro- 
versy than  the  applicant  is  a  proper  subject  of 
an  adverse  claim.  Sec'y  Delano  to  Com'r 
Burdett,  Re  Mono  M.  Co.  v.  Magnolia  E., 
etc.,  Co.,  Sick.  Min.  Dec.  198,  2  Copp's  Land 
Owner  68,  Copp's  Min.  Lands  146,  153. 

All  questions  concerning  the  proper  location 
and  maintenance  of  the  claim  should  be  left 
to  a  ccurt  of  competent  jurisdiction.  Bodie 
Tunnel,  etc..  Co.  v.  Bechtel  Consol.  Min.  Co., 
Copp's  Min.  Lands  31S ;  Branagan  v.  Dulaney, 
2  Land  Dec.  749.  See  also  Rose  v.  Richmond 
Min.  Co.,  17  Nev.  25,  114  U.  S.  576. 

Question  of  Fact.  —  Whether  the  location  no- 
tice and  the  description  of  the  claim  therein 
are  sufficient  to  apprise  others  of  the  precise 
location  of  the  claim,  is  a  question  of  fact. 
Eilers  v.  Boatman,  111  U.  S.  356. 

6.  Verification.  —  McMaster's  Appeal,  2  Land 
Dec.  706;  Circ.  May  19,  1SS2,  1  Land  Dec.  685; 
Reg.  Gen.  Land  Office  §  80,  p.  £5;  Rev.  Stat. 
U.  S.,  §  2326,  as  amended  by  Act  Cong.  April 
26,  1882,  22  U.  S.  Stat,  at  L.  49,  c.  106,  §  I. 

If  for  a  Corporation,  the  verification  may  be 
by  any  officer  or  agent  cognizant  of  the  facts. 
Act.  Cong.  April  26,  1S82,  22  U.  S.  Stat,  at  L. 
49,  c.  106,  §  1 ;  Reg.  Gen.  Land  Office,  80-S4; 
Hawley  Consol.  Min.  Co.  v.  Memnon  Min.  Co., 
Sick.  Min.  Dec.  235;  Equator  Lode,  2  Copp's 
Land  Owner  178  ;  Com'r  Curtis  to  Central  City 
Office,  Copp's  Min.  Lands  144. 

One  for  All.  —  Where  there  is  more  than  one 
adverse  claimant,  one  may  verify  for  all. 
Jenny  Lind  Min.  Co.  v.  Eureka  Min.  Co., 
Copp's  Min.  Lands  124;  Nesbitt  v.  Delamar's 
Nevada  Gold  Min.  Co.,  24  Nev.  273. 
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Plat.  —  It  is  also  essential  to  show  in  the  statement  and  by  a  plat  based 
upon. a  survey  the  extent  and  nature  of  the  adverse  rights  claimed.1 
The  sufficiency  of  an  Adverse  Claim  is  a  question  for  the  land  department.3 
The  Proceedings  Are  in  Bern,  and  all  persons  must,  at  their  peril,  take  notice.3 
Only  Surface  Ground  Affected.  —  Only  surface  ground  is  involved  in  the  applica- 
tion, and  therefore  no  conflicting  extralateral  rights  can  properly  be  drawn  in 
question  in  an  adverse  proceeding.4 

Effect  of  Failure  to  Adverse.  —  The  general  rule  is  that  a  failure  to  adverse  will 
be  construed  as  a  waiver  of  the  right.5  But  where  the  claimant  has  proceeded 
irregularly  or  fraudulently,  or  where  he  has  failed  in  some  essential  particular 
to  observe  the  requirements  of  the  law,  the  right  may  be  invoked  at  any  time 
before  a  patent  is  actually  issued.6 


1.  Plat  Required.  —  Reno  v.  Old  Kentucky  G. 
M.  Co.,  Coir  'r  to  Durango  Office,  Jan.  20,  1896; 
Bates  v.  Chambers,  1  Copp's  Land  Owner  97; 
Jackson  v.  Tiger  M  Co.,  Sick.  Min.  Dec.  263; 
War  Eagle  Mine,  Com'r  Drummond  to  Salt 
Lake  City  Office,  May  r,  1873,  Copp's  Min. 
Lan  Is  113,  115. 

Where  an  Official  Survey  Is  Impossible  or  Im- 
practicable the  conliict  area  may  be  shown  by 
an  unofficial  survey.  Philadelphia  Min.  Co. 
v.  Finley,  10  Copp's  Land  Owner  34.0;  Sec'y 
Kirkwood  to  Com'r  McFarland,  Re  Wallace, 
Feb.  21,  18S2.  Copp's  Min.  Lands  331;  Jenny 
LinJ  Min.  Co.  v.  Eureka  Min.  Co..  Copp's 
Min.  Lands  124;  Hoffman  v.  Beecher,  12  Mont. 
489. 

Bat  where  a  plat  is  not  furnished,  good 
excuse  by  affidavit  must  be  shown  for  the 
omission.  Sec'y  Kirkwood  to  Com'r  McFar- 
land,  Feb.  21,  1882,  Copp's  Min.  Lands  331. 

The  Eight  of  Possession  must  be  shown  by  the 
adverse  claimant,  as  well  as  against  the  United 
Stales  as  against  the  applicant.  Gvvillim  v. 
Donnellan,  115  U.  S.  45. 

2.  Sufficiency  of  Adverse  Claim.  —  Re  War 
Eagle  Mine,  Copp's  Min.  Lands  113;  Tilden  r. 
Intervenor  Min.  Co.,  1  Land  Dec.  572;  City 
Rock  v.  Pitts,  1  Copp's  Land  Owner  146; 
Chambers  v.  Pitts,  3  Copp's  Land  Owner  162; 
McMaster's  Appeal,  2  Land  Dec.  706;  Brown 
v.  Bond.  11  Land  Dec.  150;  Reed  v.  Hovt,  1 
Land  Dec.  603;  Com'r  Curtis  to  Salt  Lake  City 
Office,  Re  Mountain  Tiget  and  other  lodes, 
Copp's  Min.  Lands  116;  Quigley  v.  Gillett,  101 
Cal.  462;  Hoffman  v.  Beecher,  12  Mont.  489; 
Richmond  Min.  Co.  v.  Rose,  17  Nev.  25, 
affirmed  114  U.  S.  576. 

3.  In  Rem.  —  Wight  v.  Dubois,  21  Fed.  Rep. 
693;  Hamilton  v.  Southern  Nevada  Gold,  etc., 
Min.  Co.,  33  Fed.  Rep.  562;  Stranger  Lode.  28 
Land  Dec.  321;  Wolfley  v.  Lebanon  Min.  Co., 
4  Colo.  112;  Elder  v.  Horseshoe  Min  ,  etc., 
Co.,  9  S.  Dak.  636,  62  Am.  St.  Rep.  895. 

4.  Only  Surface  Ground  Affected.  —  Rutter  v. 
Shoshone  Min.  Co.,  75  Fed.  Rep.  37,  affirmed 
87  Fed  Rep.  801,  59  U.  S.  App.  538;  Chollar, 
etc  ,  Min.  Co.  v.  Julia  Gold,  etc.,  Min.  Co., 
Sec'y  Delano  to  Com'r,  Feb.  24,  1873,  Copp's 
Min.  Lands  93;  Com'r  to  Leadville  Office, 
Feb.  28,  1880;  Eureka  Min.  Co.  v.  Pioneer 
Consol.  Min.  Co.,  8  Copp's  Land  Owner  106; 
Smuggler  Min.  Co  v.  Trueworthy  Lode  Claim, 
19  Land  Dec.  356;  New  York  Hill  Co.  v. 
Rocky  Bar  Co.,  6  Copp's  Land  Owner  318; 
Providence  Gold  Min.  Co.  v.  Burke,  (Ariz. 
1899)  57  Pac.  Rep.  641;  Champion  Min.  Co.  v. 


Consolidated  Wyoming  Gold  Min.  Co.,  75  Cal. 
78;  Lee  -/.  Stahl,  13  Colo.  174. 

Character  of  the  Land.  —  While  it  may  not  be 
sttictly  correct  to  try  the  collateral  question 
of  the  character  of  the  land  in  an  adverse  suit, 
it  is  sometimes  done.  See  Anderson  v.  Ama- 
dor, etc.,  Canal  Co.,  10  Land  Dec.  572.  Of 
course  this  applies  only  to  the  portion_of  the 
protest  or  adveise  claim  triable  within  the 
land  department,  and  has  no  application  to 
proceedings  in  court.  The  land  department 
may  order  a  hearing  as  to  the  character  of  the 
land  at  any  time,  and  parties  interested  are 
entitled  to  give  evidence  of  it.  And  in  a 
proper  case  the  proceedings  should  be  sus- 
pended until  the  particular  question  is  deter- 
mined. Alice  Placer  Lode,  4  Land  Dec.  314; 
Snyder  v.  Waller,  24  Land  Dec.  7;  Powell  v. 
Ferguson,  23  Land  Dec.  173;  Wallace  v.  Cali- 
fornia, 5  Copp's  Land  Owner  22;  Wood  v. 
Seymour,  4  Copp's  Land  Owner  178 ;  Devereux 
v.  Hunter,  11  Land  Dec.  214;  A.  D.  Seaile 
Placer,  9  Copp's  Land  Owner  180. 

This  matter  belongs  exclusively  to  the  land 
department,  and  in  its  determination  it  is 
unhampered  by  decisions  of  the  courts.  Steel 
v.  St.  Louis  Smelting,  etc.,  Co.,  106  U.  S.  447; 
Barden  v.  Northern  Pac.  R.  Co.,  19  Land  Dec. 
188;  Apple  Blossom  Placer  v.  Cora  Lee  Lode, 
14  Land  Dec.  641;  Overman  S.  M.  Co.  v.  Max- 
well. 10  Copp's  Land  Owner  191;  Com'r  to 
Seattle  Office,  Aug.  28,  1893,  In  re  Orcas 
Island  Lime  Mine,  Clark's  Dig.  Min.  Law.  139; 
Snvder  v.  Waller,  24  Land  Dec.  7. 

5.  Failure  to  Adverse  Waiver  of  Right.  —  G  wil- 
lim  v.  Donnellan,  115  U.  S.  45;  Eureka  Consol. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  (U. 
S.)  302,  8  Fed.  Cas.  No.  4,548;  Rose  v.  Rich- 
mond Min.  Co.,  17  Nev.  25,  114  U.  S.  576; 
In  re  Stranger  Lode,  28  Land  Dec.  321. 

Where  an  Adverse  Suit  Is  Pending,  it  will  be 
unnecessary  to  adverse  a  second  application. 
Gwillim  v.  Donnellan,  115  U.  S.  45;  Richmond 
Min.  Co.  v.  Rose,  114  U.  S.  576;  Haggin's 
Application,  Sick.  Min.  Dec.  243;  Resurvey  of 
Crown  Point  Lode,  Sick.  Min.  Dec.  116;  Rose 
v.  Richmond  Min.  Co.,  17  Nev.  25;  Steel  v. 
Gold  Lead,  etc..  Min.  Co.,  18  Nev.  80. 

6.  Failure  to  Observe  Law.  —  Gillis  -'.  Downey. 
85  Fed.  Rep.  483.  56  U.  S.  App.  567;  Waterloo 
Min.  Co.  v.  Doe,  17  Land  Dec.  111;  Nevada 
Lode.  16  Land  Dec.  532;  Re  Lux  Placer,  Com'r 
to  Glenwood  Springs  Office.  June  10,  1893; 
Bright  v.  Mining  Co  ,  8  Land  Dec.  122;  Tanger- 
man  v.  Aurora  Hill  Mining  Co.,  9  Land  Dec. 
538;  Re  Wildman  Quartz  Mine,  Copp's  Min. 
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(5)  Necessity  of  Advcrsing  —  (a)  Lode  and  Placer.  —  In  the  case  of  a  lode  or 
vein  within  the  boundaries  of  a  placer  claim,  a  claimant  of  the  lode  need  not 
adverse  the  placer  claim,  if  the  lode  was  known  to  exist  at  the  time  of  the 
placer  location,  and  was  not  claimed  by  the  placer  claimant;  lor  in  such  caue 
the  placer  claimant  acquires  no  right  to  the  lode.1  But  the  unexecuted  placer 
claimant  must  always  adverse  to  protect  his  surface.8 

(b)  Townsite  Claims.  — The  owner  of  a  valid  mining  claim  is  not  required  to 
file  an  adverse  claim  to  an  application  for  a  patent  to  a  townsite  extending 
over  the  surface  of  the  mining  claim,  since  a  townsite  claimant  cannot  thus 
secure  lodes  or  veins.3  The  converse  of  this  proposition,  however,  is  not 
always  true,  but  as  a  general  rule  a  townsite  claimant  or  occupant  must 
adverse  a  mining  claimant.4 

(c)  Agricultural  Claims.  —  While  there  is  some  conflict  of  opinion,  the  rule 
seems  settled  in  the  land  department  that  conflicts  between  agricultural  claim- 
ants and  mining  applicants  are  adverse,  and  each  must  protect  his  surface 
rights  by  adverse  proceedings.5 

(d)  Tunnel  Claims.  —  A  tunnel  claimant  should  generally  adverse  to  protect 
the  "  line"  of  his  tunnel,6  but  need  not  so  protect  the  lode,  unless  it  has 
already  been  discovered  in  the  tunnel,7  since  he  cannot  know  in  advance 
whether  his  tunnel  will  cross  it, M  and  since  it  is  reserved  if  undiscovered  at  the 
date  of  beginning  the  tunnel.9 

(e)  Millsite  Claims.  —  The  millsite  claimant  stands  on  a  similar  footing  with 
the  agricultural  claimant,  since  his  contest  must  often  be  as  to  the  character 
of  the  land,  as  well  as  to  priority  of  surface  rights,  and  therefore  the  conflict 
area  between  millsite  and  lode  or  placer  locations  must  be  protected  by  adverse 
claim. '° 

Lands  291;  Sweeney  v.  Wilson,  10  Land  Dec. 
157. 

1.  See  supra,  this  subsection,  Filing  Neces- 
sary Papers  —  Application  for  Patent. 

It  has  been  held  that  a  claimant  under  the 
Act  of  1866  need  not  adverse  an  application 
for  another  lode  located  under  the  Act  of  May 
10,  1872.  Eclipse  Gold,  etc.,  Min.  Co.  v. 
Spring,  59  Cal.  304;  Blake  v.  Butte  Silver  Min. 
Co.,  2  Utah  54. 

2.  Bennett  v.  Harkradsr,  158  U.  S.  441,  sub 
twm.  Aurora  Lode  v.  Bulger  Hill  Placer,  23 
Land  Dec.  95;  Iron  Silver  Min.  Co.  v.  Mike, 
etc.,  Gold,  etc.,  Min.  Co.,  143  U.  S.  394,  6 
Land  Dec.  533;  In  re  Clipper  Min.  Co.,  22 
Land  Dsc.  527. 

3.  Mining  Claimant  Need  Not  Adverse  Townsite 
Application.  —  Deffeback  v.  Hawke,  115  U. 
S.  392;  Keystone  Consol.  Min.  Co.  v.  Cali- 
fornia April  28,  1873,  Copp's  Min.  Lands  101; 
Butte  City  Smoke-House  Lode  Cases,  6  Mom. 
397;  Silver  B^iv  Min.,  etc.,  Co.  v.  Clarke, 
5  Mont.  288,  5  Pac.  570;  Talbott  v.  King,  6 
Mont.  76. 

Easements.  —  The  holder  of  a  mere  easement 
need  not  adverse  a  mining  application.  Rock- 
well v.  Graham,  9  Colo.  36;  Com.  Decision, 
Dec.  29,  1871,  Sick.  Min.  Dec.  245. 

4.  Townsite  Claimant  Must  Adverse  Mining 
Claimant.  —  Voung  v.  Goldsteen,  97  Fed.  Rep. 
303;  Bonner  v.  Meikle,  82  Fed.  Rep. 
697;  Papina  v.  Alderson,  10  Copp's  Land 
Owner  52;  Rico  Townsite,  1  Land  Dec.  556; 
Esler  v.  Cooke  Townsite,  4  Land  Dec.  212; 
Smokehouse  Lode  Cass,  4  Land  Dec.  555; 
Central  Citv  Townsite,  etc.,  Copp's  Min.  Lands 
2f)t,  263;  Talbott  v.  Kintj,  6  Mont.  76;  Butte 
City  Smokehouse  Lode  Cases,  6  Mont.  397. 
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An  Adverse  Claim  by  a  "  Squatter,"  or  mere 
occupant,  was  upheld  by  the  Circuit  Court  for 
the  district  of  A'evaa'a,  in  Bonner  v.  Meikle,  82 
Fed.  Rep.  697. 

5.  Conflicting  Agricultural  and  Mining  Claims. 

—  Dec.  Den't  March  II,  1896,  In  re  Caribou 
Lode,  Clark's  Dig.  Min.  Law  440;  Com'r 
Drummond  to  Sacramento  Office,  April  15, 
1873,  affirmed  by  Sec'y  Delano,  Nov.  19,  1873, 
Copp's  Min.  Lands  100;  Anderson  v.  Amador, 
etc.,  Canal  Co.,  10  Land  Dec.  572.  Contra, 
Powell  v.  Ferguson,  23  Land  Dec.  173. 

6.  Adversing  to  Protect  Lien  of  Tunnel.—  Enter- 
prise Min.  Co.  v.  Rico-Aspen  Consol.  Min.  Co., 
167  U.  S.  108;  Tioga  Consol.  Min.  Co.,  8 
Copp's  Land  Owner  88;  Bodie  Tunnel,  etc.,  v. 
Bechtel  Consol.  Min.  Co.,  Copp's  Min.  Lands 
318;  Back  v.  Sierra  Nevada  Consol.  Min.  Co., 
2  Idaho  3S6. 

7.  Entetprise  Min.  Co.  v.  Rico-Aspen  Consol. 
Min.  Co.,  167  U.  S.  10S;  Campbell  v.  Ellel, 
167  U.  S.  116;  Enterprise  iTiin.  Co.  v.  Rico- 
Aspen  Consol.  Min.  Co.,  32  U.  S.  App.  75; 
Ellelt  v.  Campbell,  18  Colo.  510;  Corning 
Tunnel,  etc.,  Co.  11.  Pell,  4  Colo.  507, 

8.  Enterprise  Min.  Co.  v.  Rico-Aspen  Consol. 
Min.  Co.,  167  U.  S.  108;  Ellet  z:  Campbell.  18 
Colo.  510. 

9.  Enterpiise  Min.  Co.  v.  Rico-Aspen  Consol. 
Min.  Co.,  167  U.  S.  108. 

In  Montana  the  lode  applicant  was  enjoined 
from  prosecuting  his  patent  pending  the  dili- 
gent prosecut  ion  of  workonthetunnel.  Hope 
Min.  Co.  71.  Brown,  n  Mont.  370. 

10.  Conflict  Between  Millsite  and  Mining  Claim. 

—  Warren  Mill  Site  v.  Copper  Prince  Min. 
Co.,  1  Land  Dec.  555,  Morrison's  Min.  Rights 
370;  Re  Becker,  5  Copp's  Land  Owner  51; 
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(f)  Conflict  Between  Mining  Claim  and  Previous  Grant.  —  The  holder  of  a  previous 

grant  .should  generally  adverse;  but  he  is  not  concluded  by  failure  to  adverse, 
since  he  may  stand  on  his  grant  and  have  its  validity  tested  in  a  suit  under 
conflicting  patents.1 

(g)  Co-owners.  —  There  have  been  some  decisions  by  the  land  department 
and  some  expressions  by  courts  indicating  an  opinion  that  co-owners  should 
adverse,  if  left  out  of  the  record  and  application.2  The  weight  of  authority, 
however,  seems  to  be  that  in  such  a  case  an  adverse  proceeding  is  not  neces- 
sary, but  that  the  co-owner  who  has  been  omitted  from  the  record  in  the  pro- 
ceeding for  the  patent  may  have  the  other  co-owner  declared  a  trustee  for  his 
benefit.3 

3.  Proceedings  in  Court  —  a.  Jurisdiction.  —  The  adverse  claim,  properly 
filed,  suspends  proceedings  in  the  land  office  pending  the  commencement  of 
an  action  in  a  court  of  competent  jurisdiction,  as  required  by  the  statute.'* 
The  provision  of  the  statute  that  an  adverse  suit  shall  be  brought  "  in  a  court 
of  competent  jurisdiction  "  obviously  gives  jurisdiction  to  the  state  courts, 
and  also  gives  to  the  federal  courts  a  concurrent  jurisdiction  whenever  a 
federal  question  is  involved  or  when  there  is  a  diversity  of  citizenship  and  the 
amount  in  controversy  exceeds  two  thousand  dollars.5 

Federal  Question.  —  In  some  cases  it  has  been  held  that  as  mining  rights  are 
derived  solely  from  the  Acts  of  Congress,  an  adverse  suit  must  necessarily 
involve  a  construction  of  those  acts,  and  therefore  such  a  suit  always  involves 
a  federal  question;6  but  it  is  now  authoritatively  determined  that  an  adverse 
suit  does  not  necessarily  involve  a  federal  question,  but  may  depend  upon 
questions  of  fact  or  questions  arising  under  local  rules  and  customs  and  state 
statutes,  in  which  event,  in  the  absence  of  any  other  ground  of  federal  juris- 


Bay  State  G.  M.  Co.  v.  Trevillion,  10  Land 
Dec.  194.;  Shafer  v.  Constans,  3  Mont.  369. 

Possession  Sufficient  to  Maintain.  —  Where  a 
millsiie  claimant  was  in  .possession  of  his 
millsite,  it  was  held  that  he  might  maintain 
adverse  proceedings,  and  the  character  of  the 
land  was  im material.  Shafer  v.  Constans,  3 
Mont  369,  riling  Becker  v.  Central  City  Town- 
site,  2  Copp's  Land  Owner  98;  Weeks  on  Min. 
Lan:1s,  §  148. 

1.  Conflict  Between  Mining  Claim  and  Previous 
Grant.  —  See  Mantle  v.  Noyes,  5  Mont.  274, 
127  U  S.  348;  Steel  v.  Gold  Lead,  etc.,  Min. 
Co.,  18  Nev.  80.  And  see  infra,  this  title, 
Patent. 

Mexican  Grant. —  It  has  been  held  that  a 
claim  nit  under  a  Mexican  grant  must  protect 
his  rights  by  tiling  an  adverse  claim  and  in- 
stituting a  suit  thereon.  McGarrahan  v.  New 
Idria  Min.  Co,,  3  Land  Dec.  422.  See  also  the 
title  Spanish  Land  Grants. 

2.  Co-owner  Omitted  from  Record  —  Adverse 
Held  Proper.  —  J.  Q.  S.  Lode,  10  Copp's  Land 
Owner  206;  Gold  Dirt  Lode,  10  Copp's  Land 
Owner  119;  Mattingly  v.  Lewisohn,  8  Mont. 
259. 

But  the  filing  of  an  adverse  claim  by  an 
alleged  co-owner  is  not  such  a  proceeding  as 
requires  the  bringing  of  a  suit  in  court,  though 
where  such  a  suit  has  been  filed  the  land  de- 
partment will  await  its  determination  before 
proceeding  with  the  patent  application. 
Thomas  v.  Elling,25  Land  Dec.  495,  overruling 
Grampian  Lode,  1  Land  Dec.  544;  Hussy 
Lode,  5  Land  Dec.  q3;  In  re  Monitor  Lode,  18 
Land  Dec.  358. 

•  3.  Adverse  by  Co-owner  Held  Unnecessary.  — 
Turner  v.  Sawyer,  150  U.  S.  578;  Johnson  v. 


Towsley,  13  Wall.  (U.  S)  72;  Moore  v.  Rob- 
bins,  96  U.  S.  530;  Marquez  v.  Frisbie,  101  U. 
S.  473;  Rector  v.  Gibbon.  111  U.  S.  276;  Hunt 
v.  Patchin,  13  Savvy.  (U.  S.)  304,  35  Fed.  Rep. 
816;  Brundy  v.  Mayfield,  15  Mom.  201.  See 
generally  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  646. 

The  same  rule  applies  where  the  owner  of  a 
mining  claim  before  application  for  a  patent 
conveys  a  portion  of  the  surface  as  a  town 
lot;  the  right  of  his  grantee  is  in  no  way 
adverse,  and  the  patent  when  issued  will  inure 
to  the  benefit  of  such  grantee.  Suessen- 
bach  v.  Deadwood  First  Nat.  Bank,  5  Dak. 
477- 

4.  Rev.  Stat.  U.  S.,  §  2326;  Richmond  Min. 
Co.  v.  Rose,  114  U.  S.  576, 17  Nev.  25:  Gwillim 
v.  Donnellan,  115  U.  S.  45. 

5.  Concurrent  Jurisdiction  of  State  and  Federal 
Courts.  — Chambers  v.  Harrington,  ill  U.  S. 
350;  Frank  Gold.  etc..  Min.  Co.  v.  Larimer 
Min.,  etc.,  Co.,  8  Fed.  Rep.  724;  Quigley  v. 
Gillett,  101  Cal.462;  Altoona  Quicksilver  Min. 
Co.  v.  Integral  Quicksilver  Min.  Co..  114  Cal. 
100;  420  Mining  Co.  v.  Bullion  Min.  Co.,  9 
Nev.  240,  3  Sawy.  (U.  S.)  634,  9  Fed.  Cas.  No. 
4,989;  Golden  Fleece  Gold,  etc.,  Min.  Co.  v. 
Cable  Consol.  Gold,  etc.,  Min.  Co.,  12  Nev. 
312;  Iba  v.  Central  Assoc.,  5  Wyo.  355.  See 
also  the  title  United  States  Courts,  in  this 
work,  and  the  liile  Removal  of  Causes,  iS 
Encyc.  of  Pi.,  and  Pr.  150. 

6.  Adverse  Suit  Held  Necessarily  to  Involve 
Federal  Question.  —  Frank  Gold,  etc.,  Min.  Co. 
v.  Larimer  Min.,  etc.,  Co.,  8  Fed.  Rep.  7:4; 
Strasburger  v.  Beecher,  44  Fed.  Rep.  209; 
Burke  v.  Bunker  Hill,  etc.,  Min.,  etc.,  Co.,  46 
Fed.  Rep.  644. 
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diction,  the  federal  courts  arc  wholly  without  jurisdiction  in  the  premises. 1 

b.  Commencement  and  Prosecution  of  Action  — (i)  Time  Essential. 
—  The  statute  provides  that  the  proceeding  in  court  shall  be  commenced 
within  thirty  days  after  the  filing  of  the  adverse  claim.  This  is  absolutely 
indispensable,  and  for  no  reason  can  the  time  be  extended,  either  by  the 
parties  or  by  application  to  the  court;  and  the  failure  to  begin  the  action 
within  the  thirty  days  is  an  unqualified  waiver  of  the  right.2 

(2)  When  Deemed  Commenced.  — The  question  when  an  action  to  determine 
adverse  claims  to  a  mining  claim  is  deemed  to  have  been  commenced  is  gov- 
erned by  the  local  rules  of  practice  in  the  jurisdiction  where  the  action  is 
brought. :* 

(3)  Diligence  in  Prosecution.  — .The  statute  requires  reasonable  diligence  in 
the  prosecution  of  the  action,'1  and  what  is  reasonable  diligence  in  any  case  is 
a  question  for  the  court.5 

(4)  Issues  Triable  by  Jury.  —  Where  the  action  is  in  the  form  of  ejectment, 
the  parties  are  entitled  to  a  jury  trial ;  '*  but  where  the  equity  form  of  action 
prevails,  parties  are  not  entitled  to  a  jury  trial  as  a  matter  of  right.7 


1.  Federal  Question  Not  Necessarily  Involved.  — 
Blackburn  v.  Portland  Gold  Min.  Co.,  175  U. 
S.  571;  Shoshone  Min.  Co.  v.  Rutter,  177  U.  S. 
505,  reversing  75  Fed.  Rep.  37,  87  Fed.  Rep. 
8or,  59  U.  S.  App.  538;  Iron  Silver  Min.  Co.  v. 
Campbell,  135  U.  S.  286;  Bushnell  v.  Crooke 
Min.,  etc.,  Co.,  148  U.  S.  682;  Colorado  Cent. 
Consol.  Min.  Co.  v.  Turck,  150  U.  S.  138; 
Trafton  v.  Nougues,  4  Savvy.  (U.  S.)  178; 
Murray  v.  Bluebird  Min.  Co.,  45  Fed.  Rep. 
385;  Wise  v.  Nixon,  76  Fed.  Rep.  3.  See  also 
Inez  Min.  Co.  v.  Kinney,  46  Fed.  Rep.  832. 

2.  Time  of  Commencing  Action  Essential.  — 
Sec'y  Kirkwood  to  Com'r,  Re  Bodie  T.  &  M. 
Co.  v.  Bechtel  Consol.  M.  Co.,  Copp's  Min. 
Lands  318,  321;  Sec'y  Schurz  to  Com'r,  Re 
Pride  of  the  West  Mine,  Copp's  Min.  Lands 
214;  Pelican  Lode,  Copp's  Min.  Lands  (1st  ed.) 
126;  Nettie' Lode  v.  Texas  Lode,  14  L.  D.  180; 
Nichols  v.  Becker,  11  L.  D.  8;  Eureka  Consol. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  (U. 
S.)  302;  420  Min.  Co.  v.  Bullion  Min.  Co.,  o 
Nev.  240,  3  Sawy.  (U.  S.)  634,  g  Fed.  Cas.  No. 
4,989;  Scott  v.  Maloney,  22  Land  Dec.  274; 
Southwestern  M.  Co.  v.  Gettysburg  Lode,  4 
Land  Dec.  271 ;  Brannagan  v.  Dulaney,  2  Land 
Dec.  744;  Sieves  v.  Carson,  42  Fed.  Rep.  821; 
Providence  Gold  Min.  Co.  v.  Marks,  (Ariz. 
1900)  60  Pac.  Rep.  938;  Marshall  Silver  Min. 
Co.  v.  Kirtley,  12  Colo.  410;  Mars  v  Oro  Fino 
Min.  Co.,  7  S.  Dak.  605;  Rose  v.  Richmond 
Min.  Co.,  17  Nev.  25,  114  U.  S.  576. 

3.  What  Is  Commencement  of  Action.  —  De 
Garcia  v.  Eaton,  22  Lmd  Dec.  16;  Rose  v. 
Richmond  Min.  Co.,  17  Nev.  25;  Mars  v.  Oro 
Fino  Min.  Co.,  7  S.  Dak.  605. 

For  a  Full  Discussion  of  the  subject  of  what 
constitutes  the  commencement  of  an  action, 
see  the  title  Actions,  i  Encyc.  ok  Pi.,  and  Pr. 
119  el  seq. 

4.  Reasonable  Diligence.  —  Rev.  Stat.  U.  S., 
§  2326. 

This  statute  is  not  affecied  by  any  local 
siatute  authorizing  the  commencement  of  a 
new  action,  by  reason  of  the  abaiemeni  of  or 
accident  to  a  former  one.  Steves  v.  Carson, 
42  Fed.  Rep  821. 

Where  a  local  statute  provides  that  actions 
are  commenced  by  the  service  of  a  summons, 
in  addition  to  filing  the  complaint,  it  is  not  due 


diligence  to  place  the  summons  in  the  hands 
of  the  sheriff  merely  within  the  thirty  days. 
It  must  be  actually  served.  Mars  v.  Oro  Fino 
Min.  Co.,  7  S.  Dak.  605.  See  also  Com'r  Wil- 
liamson to  Central  City  Office,  Re  Coney  v. 
Mammoth,  Copp's  Min.  Lands  279,  where  it 
was  held  that  mere  filing  of  a  complaint  is  not 
a  prosecution  with  reasonable  diligence. 

5.  Diligence  Question  for  Court.  —  The  officers 
of  the  land  department  have  no  right  to  as- 
sume that  a  claim  is  waived  merely  because 
there  has  been  delay  in  prosecuting  it.  The 
commencement  of  the  suit  suspends  the  func- 
tions of  the  land  department;  its  duties  end 
there  until  the  suit  is  determined.  Richmond 
Min.  Co.  v.  Rose,  114  U.  S.  576,  affirming  17 
Nev.  25, 

6.  Jury  Trial  in  Ejectment.  —  Manning  v. 
Strehlow,  11  Colo.  451;  McGinnis  v.  Egbert,  8 
Colo.  41;  Becker  v.  Pugh,  9  Colo.  589;  Burke 
v.  McDonald,  2  Idaho  310. 

In  Arizona  a  judgment  rendered  on  a  verdict 
of  nine  jurors  in  an  adverse  suit  was  upheld  on 
the  ground  that,  the  ad  ve  rse  suit  being  a  statu- 
tory and  not  a  common-law  action,  the  parties 
were  not  entitled  to  a  common-law  jury. 
Proiidence  Gold-Min.  Co.  v.  Burke,  (Ariz. 
1S99)  57  Pac.  Rep.  641. 

7.  Equitable  Action  —  Jury  Trial  Not  Matter  of 
Eight.  —  Shoshone  Min.  Co.  v.  Rutter,  87  Fed. 
Rep.  8ot,  59  U.  S.  App.  538;  Hammer  v.  Gar- 
field Min.,  etc.,  Co.,  130  U.  S.  291;  Perego  v. 
Dodge,  163  U.  S.  160,  affirming  9  Utah  3;  Doe 
v.  Waterloo  Min.  Co.,  43  Fed.  Rep.  219,  70  Fed. 
Rep.  458,  44  U.  S.  App.  204;  Preslon  v. 
Hunter,  29  U.  S.  App.  621,  67  Fed.  Rep.  996; 
Smith  v.  Richardson,  2  Utah  424. 

In  Utah  it  has  been  held,  following  the  old 
chancery  practice,  which  has  also  been  upheld 
in  Montana  and  by  the  Supreme  Court  of  the 
United  States,  that  where  a  jury  was  called  to 
try  the  issues,  the  verdict  was  only  advisory. 
Smith  v.  Richardson,  2  Utah  424.  See  also 
Perego  v.  Dodge,  163  U.  S.  160;  Noyes  v. 
Mantle,  127  U.  S.  348;  Basev  v.  Gallagher,  20 
Wall.  (U.  S.)  679,  affirming  1  Mont.  457;  Mantle 
v.  Noyes,  5  Monl.  274. 

In  Colorado  the  Supreme  Court,  while  stat- 
ing the  uncontradicted  rule  that  it  is  a  statu- 
tory action,  insists  upon  the  extreme  doctrine 
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c.  Form  OF  ACTION  —  (i)  In  General.  —  The  form  of  the  action  upon  an 
adverse  claim  does  not  generally  fall  strictly  within  any  of  the  rules  of  any 
common-law  action  or  equity  proceeding.  It  is  a  statutory  proceeding,  the 
purpose  of  which  is  to  determine  not  only  the  right  of  possession,  but  who,  if 
either  of  the  claimants,  is  entitled  to  a  patent  from  the  United  States  to  the 
land  in  dispute,1  and  it  is  controlled  by  the  law  of  the  particular  jurisdiction.* 

(2)  Ejectment.  —  In  some  jurisdictions  the  action  of  ejectment  has  been 
held  to  be  proper.  It  would  be  so  in  any  case  where  the  facts  show  an  actual 
prior  possession  and  ouster.3 

(3)  Action  to  Quiet  Title.  — In  other  jurisdictions,  and  as  a  general  rule 
in  the  federal  courts,  the  form  of  the  action  is  equitable,  in  the  nature  of  an 
action  to  quiet  title.  And  it  would  seem  that  the  facts  generally  arising  in 
this  class  of  cases  would  more  nearly  resemble  acts  which  aie  usually  held  to 
constitute  cloud  upon  title.4  This  character  of  action  is  proper  in  any  juris- 
diction naving  a  statute  authorizing  the  maintenance  of  an  action  to  remove 
cloud  upon  title,  or  to  determine  an  adverse  interest  or  claim  by  one  in  pos- 
session of  real  property;  and  there  would  seem  to  be  no  difference  whether 
the  possession  is  actual  or  only  constructive,  arising  from  a  valid  location.5 

of  the  riijht  of  trial  by  jury  regxrdless  of  the 
form  of  ihe  pleadings.  Manning  v.  Strehlow, 
11  Colo.  451.  See  also  Wolverton  v.  Nichols, 
5  Mont.  89,  tig  U.  S.  485 

1.  Purpose  of  Action  —  United  States.  —  Frank 
Gold,  etc.,  Min.  Co.  v.  Larimer  Min.,  etc.,  Co., 
8  Fed  Rep.  724.;  Jackson  v.  Roby,  109  U.  S. 
440;  Gwillim  v.  Donnellan,  115  U.  S.  45;  Bay 
State  Silver  Min.  Co.  v.  Brown,  21  Fed.  Rep. 
167;  Steves  v.  Carson,  42  Fed.  Rep.  821;  Doe 
v.  VVuerloo  Min.  Co.,  70  Fed.  Rep.  455,  44  U. 
S.  App.  204;  Shoshoie  Min.  Co.  v.  Ratter,  87 
Fed.  Rep.  801,  59  U.  S.  App.  538;  Perigo  v. 
Erwin.  85  Fed.  Rep.  904;  Smith  v.  Newell,  86 
Fed.  Rep.  56;  Justice  Min.  Co.  v.  Barclay,  82 
Fed.  Rep.  554.;  Wolverion  v.  Nichols,  119  U. 
S.  485;  McEvoy  v.  H/man,  25  Fed.  Rep.  539; 
H  unmer  v.  Garfield  Min.,  etc.,  Co  ,  130  U.  S. 
291;  Gillis  v.  Downey,  (C.  C.  A.)  85  Fed.  Rep. 
483;  B  inner  v.  Meikle,  82  Fed.  Rep.  697; 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6 
Sawy.  (U.  S.)  299,  1  Fed.  Rep.  522;  Ledoux  v. 
Forester,  94  Fed.  Rep.  600. 

Arizona. — Jordan  v.  Duke,  (Ariz.  1898)  53 
Pac.  Rep.  197:  Providence  Gold  Min.  Co.  v. 
Burke,  (Ariz.  (899)  57  Pac.  Rep.  641. 

California.  —  Brandt  v.  Wheaton,  52  Cal. 
430;  Rough  v.  Simmons,  65  Cal.  227;  Lee  Coon 
v.  Tesh,  68  Cal.  43. 

Colorado.  —  McGinnis  v.  Egbert,  8  Colo.  41; 
Girard  v.  Carson,  22  Colo.  345;  Bushnell  v. 
Crooke  Min.,  etc.,  Co.,  12  Colo.  247;  Bryan  v. 
McCaig,  10  C010.  309;  Seymour  v.  Fisher,  16 
Colo.  188;  Armstrong  v.  Lower,  6  Colo.  393; 
Lebanon  Min,  Co.  v.  Consolidated  Republican 
Min.  Co.,  6  Colo.  371;  Patterson  v.  Hitchcock, 
3  Colo  '533 ;  rhomas  z\  Chisholm,  13  Colo.  105 ; 
Currency  Min.  Co.  v.  Bentley,  10  Colo.  App. 
271;  Strepey  v.  Stark,  7  Colo.  614. 

Montana.  —  Hopkins  v.  Noyes,  4  Mont.  556; 
Walsh  v.  Mueller,  16  Mont.  180;  Garfield 
Min.,  etc..  Co.      Hammer,  6  Mont.  53. 

Nevada. — Steel  v.  Gold  Lead,  etc,  Min. 
Co.,  18  Nev.  80:  420  Mining  Co.  v.  Bullion 
Min.  Co.,  g  Nev.  24.0. 

Oregon. —  Patterson  v.  Tarbell,  26  Oregon  29. 

South  Dakota.  —  Hulst  v.  Doerstler.  11  S. 
Dak.  14.;  Gorman  Min.  Co.  i'.  Alexander.  2  S. 
Dak.  557;  McCarthy  v.  Speed,  it  S.  Dak.  362. 


Utah. —  Houtz  v.  Gisborn,  1  Utah  173; 
Smith  v.  Richardson,  2  Utah  424;  Eilers  v. 
Boatman,  3  Utah  159;  Silver  City  Gold.  etc.. 
Min.  Co.  v.  Lowry,  19  Uiah  334. 

Washington.  —  Donahue  v.  Johnson,  9  Wash. 
187. 

2.  Form  of  Action  Controlled  by  laws  of  Juris- 
diction.—  Wolverton  v.  Nichols,  119  U.  S.  485, 
5  Mont.  89;  Perego  v.  Dodge.  163  U.  S.  161; 
420  Min.  Co.  v.  Bullion  Min.  Co.,  9  Nev. 
240;  Houtz  v.  Gisborn,  1  Utah  173;  Folsom  v. 
McLaughlin,  1  Utah  178. 

3.  Ejectment.  —  In  the  following  cases  the 
action  was  in  the  nature  of  ejeciment  in  sup- 
port of  an  adverse  claim,  and  was  deemed 
proper:  Gwillim  v.  Donnellan,  115  U.S.  45; 
Patterson  v.  Hitchcock,  3  Colo.  533;  Becker  v. 
Pugh,  9  Colo.  589;  Marshall  Silver  Min.  Co. 
v.  Kirtley,  12  Colo.  410;  Lebanon  Min.  Co.  v 
Consolidated  Republican  Min.  Co.,  6  Colo. 
371;  Armstrong  v.  Lower,  6  Colo.  393;  Burke 
v.  McDonald,  2  Idaho  310;  Darger  v.  Le  Sieur, 
8  Utah  160.  See  the  title  Ejectment,  vol.  10, 
P-  477- 

4.  Action  to  Quiet  Title  —  I'niteJ  States.  — 
Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  Rep.  801, 
59  U.  S.  App.  538;  Perego  v.  Dodge,  163  U.  S. 
160;  Preston  :■.  Hunter,  67  Fed.  Rep.  996,  29 
U.  S.  App.  621;  Doe  v.  Waterloo  Min.  Co.,  43 
Fed.  Rep.  219;  Ledoux  v.  Fcrestei,  94  Fed. 
Rep.  600;  Parley's  Park  Silver  Min.  Co.  v. 
Kerr,  130  U.  S.  256. 

California.  —  Altoona  Quicksilver  Min.  Co. 
v.  Integral  Quicksilver  Min.  Co.,  114  Cal.  100; 
Mont  Blanc  Consol.  Gravel  Min.  Co.  v.  De- 
bour,  61  Cal.  364. 

Montana.  —  Mattingly  v.  Lewisohn,  13  Monl . 
508,  8  Mont.  259;  Wolverton  v.  Nichols,  5 
Mont.  89;  Mantle      Noyes,  5  Mont.  274. 

Nevada.  —  420  Mining  Co.  v.  Bullion  Min. 
Co.,  9  Nev.  240. 

South  Dakota.  —  Mars  v.  Oro  Fino  Min.  Co,. 
7  S.  Dak.  605;  Hulst  v.  Doerstler,  11  S.  Dak.  14. 
Utah.  —  Haves  v.  Lavagnino,  17  Utah  1S5. 

5.  Altoona  Quicksilver  Min.  Co.  v.  Integral 
Quicksilver  Min.  Co  ,  114  Cal.  100;  Wolverton 
v.  Nichols,  5  Mont.  S9;  420  Mining  Co.  Bul- 
lion Min.  Co.,  9  Nev.  240;  Hulst  Doerstler,  11 
S.  Dak.  14;  Folsom  v.  McLaughlin.  1  Utah  178. 
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d.  Who  May  Sue.  —  The  action  ma)'  be  brought  only  by  one  who  has 
filed  an  adverse  claim  in  the  land  office.1 

Citizenship.  —  The  decisions  upon  the  question  to  what  extent  citizenship  of 
the  applicant  or  adverse  claimant  is  involved  in  adverse  proceedings  are  gen- 
erally to  the  effect  that  such  citizenship  is  an  essential  ingredient,  this  being 
the  only  proceeding  authorized  by  the  law  for  trying  or  raising  that  question.2 

e.  TITLE  to  Support  Recovery.  —  It  would  seem  clear  that  the  plain- 
tiff must  show  a  title  good  as  against  the  adversary,  and  until  the  enactment 
of  the  statute  of  1 88 1  the  rule  was  that  each  recovered  on  the  strength  of  his 
own  title,  and  the  better  title  prevailed.3  To  this  rule  was  applied  the  prin- 
ciple, prior  in  time,  stronger  in  right.4 

The  Present  Rule  is  that  each  party,  in  order  to  recover,  must  show  a  title 
which  is  good  not  only  against  his  adversary,  but  also  against  the  govern- 


Either  Form.  —  In  a  recent  case  in  the  federal 
court  for  the  district  of  Alaska,  Johnson,  J., 
held  that  the  form  of  action  may  be  either 
equitable  or  at  law,  the  former  when  the  plain- 
tiff is  in  possession  and  the  latter  when  he  is 
out  of  possession  of  the  premises.  Young  v. 
Goldsteen,  97  Fed.  Rep.  303. 

In  Utah  it  has  been  the  constant  practice  to 
treat  the  action  as  an  equity  action  to  remove 
cloud  or  lo  quiet  title.  Houtz  v.  Gisborn,  1 
Utah  173;  Smith  v.  Richaidson,  2  Utah  424; 
Harrington  v.  Chambers,  3  Utah  94;  Eilers  v. 
Boaiman.  3  Utah  i5g;'Perego  v.  Dodge,  9 
Utah  3,  affirmed  163  U.  S.  161. 

In  Idaho  it  has  been  held  that  so  far  as  the 
form  of  action  is  concerned,  it  makes  no  differ- 
ence who  is  in  or  oul  of  possession;  the  pro- 
ceeding is  simply  to  determine  which  party,  if 
either,  is  entitled  to  a  patent,  and  in  such  case, 
where  the  claim  is  asserted  to  the  property 
under  the  location,  actual  possession  is  not  a 
material  question.  Burke  v.  McDonald,  2 
Idaho  310.  See  also  Brandt  v.  Wheaton,  52 
Cal.  431;  Shafer  v.  Constans,  3  Mont.  369; 
Manning  v.  Strehlow,  n  Colo.  451.  See  also 
Becker  v.  Pugh,  9  Colo.  589,  17  Colo.  243 

1.  Previous  Adverse  Claim  Essential  to  Action 
under  Statute.  —  Rev.  Stat.  U.  S.,  f  2326;  Re 
Alger  Lode,  Com'r  to  Receiver  Central  City, 
Colo.,  March  4,  1872,  Copp's  Min.  Lands  84; 
Mont  Blanc  Consol.  Gravel  Min.  Co.  v.  De- 
bour,  61  Cal.  364;  Marshall  Silver  Min.  Co.  v. 
Kiriley,  12  Colo.  410.  See  also  Eureka  Consol. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  (U. 
S.)  302,  8  Fed.  Cas.  No.  4,548;  Wight  0,  Du- 
bois, 21  Fed.  Rep.  693;  Wolfley  v.  Lebanon 
Min.  Co.,  4  Colo.  112;  Cronin  v.  Bear  Creek 
Gold  Min.  Co.,  2  Idaho  1146,  (Idaho  1893)  32 
Pac.  Rep.  204;  Burke  v.  McDonald,  2  Idaho 
310,  646;  Mattingly  v.  Lewisohn,  8  Mont.  259; 
Rose  v.  Richmond  Min.  Co.,  17  Nev.  25; 
Hayes  v.  Lavagnino,  17  Utah  185;  Perego  v. 
Dodge,  163  U.  S.  160,  9  Utah  3.  But  it  has 
been  held  that  where  an  action  is  already 
pending  between  the  parties,  and  involves  the 
rightof  possession  or  ownership  of  theground, 
an  advers;  claim  may  be  filed  and  that  fact 
pleaded  in  the  suit  by  supplemental  pleadings. 
Shoo  Fly  v.  Mono  Lode,  Copp's  Min.  Lands 
146,  149.  See  also  Swain  v.  Craven,  12  Land 
Dec.  294. 

Administrator  of  Adverse  Claimant.  —  In  juris- 
dictions where  real  estate  descends  directly  to 
the  heirs,  it  has  been  held  that  the  adminis- 
trator cannot  bring  suit  in  support  of  his  dece- 


dent's  adverse  claim.  Keeler  v.  Trueman,  15 
Colo.  143. 

2.  Citizenship  Involved  —  United  States.  — 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6 
Sawy.  (U.  S.)  503,  11  Fed.  Rep.  125,  6  Sawy. 
(U.  S.)  299,  1  Fed.  Rep.  522;  O'Reilly  v.  Camp- 
bell, 116  U.  S.  418;  Doe  v.  Waterloo  Min.  Co., 
70  Fed  Rep  455,  44  U.  S.  App.  204;  Manuel 
v.  Wulff,  152  U.  S.  505. 

Arizona.  —  Schultz  v.  Allyn,  (Ariz.  1897)48 
Pac.  Rep.  960. 

California.  —  Anthony  Jillson,  83  Cal.  296; 
Lee  Doon  v.  Tesh,  68  Cal.  43. 

Colorado.  —  Keeler  v.  Trueman,  15  Colo.  143; 
McFeters  v.  Pierson,  15  Colo.  201;  Thomas  v. 
Chisholm,  13  Colo.  105. 

Idaho.  —  Rosenthal  v.  Ives,  2  Idaho  244; 
Burke  v,  McDonald,  2  Idaho  310,  2  Idaho  1022. 

Montana.  —  Garfield  Min.,  etc.,  Co.  v.  Ham- 
mer, 6  Mont.  53;  Wulf  v.  Manuel,  9  Mont.  279. 

Nevada.  —  Golden  Fleece  Gold,  etc.,  Min. 
Co.  v.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  13 
Nev.  312. 

Utah.  —  Hayes  v.  Lavagnino,  17  Utah  185. 

See  also  Lindley  on  Mines,  §  755. 

Contra  —  South  Dakota.  —  In  a  late  case  in 
South  Dakota  ii  was  held  that  citizenship  was 
not  involved  in  adverse  suits.  McCarthy  v. 
Speed,  ir  S.  Dak.  362,  citing  Manuel  v.  Wulff, 
152  U.  S.  506. 

3.  Kule  that  Better  Title  Prevails.  —  Golden 
Fleece  Gold,  etc.,  Min.  Co.  v.  Cable  Consol. 
Gold,  etc.,  Min.  Co.,  12  Nev.  312;  420  Mining 
Co.  v.  Bullion  Min.  Co.,  3  Sawy.  (17.  S.)  634, 
9  Fed.  Cas.  No.  4,989.  See  also  Burke  v. 
Bunker  Hill,  etc.,  Min.,  etc.,  Co.,  46  Fed.  Rep. 
644. 

4.  Eureka  Consol.  Min.  Co.  v.  Richmond 
Min.  Co.,  4  Sawy.  (U.  S.)  302,  8  Fed.  Cas.  No. 
4,548;  Richmond  Min.  Co.  v.  Rose,  114  U.  S. 
576;  Last  Chance  Min.  Co.  p.  Tvler  Min.  Co., 
157  U.  S.  683;  Hall  v.  Equator  Min.,  etc.,  Co., 
11  Fed.  Cas.  No.  5,931;  Colorado  Cent.  Consol. 
Min.  Co.  v.  Turck,  (C.  C.  A.)  50  Fed.  Rep.  888, 
(C  C.  A.)  54  Fed.  Rep.  262,  (C.  C.  A.)  70  Fed. 
Rep.  294;  Funk  v.  Sterrett,  59  Cal.  613; 
Meyendorf  v.  Frohner,  3  Mont.  282. 

The  genej  al  rule  that  a  plaintiff  in  ejectment 
cannot  strengthen  his  title  after  the  filing  of 
his  complaint  does  not  apply  to  suits  for  the 
possession  of  mining  property.  And  where 
the  statute  permits  amendments  during  trial, 
a  location  notice  may  be  amended  after  the 
suit  is  brought,  and  the  party  mav  rely  upon 
such  amended  location.  Strepey  v.  Stark,  7 
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ment.1  Each  party  is  required  to  show  facts  which  can  be  intelligently  found 
and  made  the  basis  of  a  decree  and  which  are  sufficient  in  force  and  effect  to 
show  in  the  successful  party  a  right  to  a  patent  for  his  claim  as  decreed  by 
the  court.'2 

f.  Judgment  —  (i)  Effect  in  Land  Office.  — The  judgment  having  deter- 
mined the  rights  of  the  parties,  or  either  of  them,  to  a  patent,  a  copy  of  the 
judgment  or  decree  may  be  filed  in  the  land  office,  and  final  entry  may  be 
made  thereon  independent  of  any  other  papers  except  the  abstract  of  title, 
proof  of  development,  and  certificate  of  no  further  suit  pending.3 

(2)  Effect  as  to  Parties.  —  Following  general  principles,  it  is  well  settled 
that  a  judgment  in  an  adverse  suit  is  binding  and  conclusive  upon  the  parties 
to  it  and  their  privies,  upon  the  surface  lines  described  and  mentioned  in  the 
decree  or  judgment;4  likewise  that  priority  of  location,  being  necessarily- 
involved  in  adverse  proceedings,  is  conclusively  settled  by  such  decree,  whether 
taken  by  confession,  by  abandonment,  or  upon  the  merits.5 

4.  Possessory  Title.  —  In  the  absence  of  adverse  claim,  the  statute  authorizes 
an  entry  and  patent  where  possession  is  shown  for  the  period  of  limitation  in 
force  in  the  jurisdiction.6 

5.  Application  for  Coal  Lands.  —  An  application  for  coal  lands  more  nearly 


Colo.  614.  See  also  Hamilton  v.  Southern 
Nevada  Gold,  etc.,  Min.  Co.,  33  Fed.  Rep.  562. 

1.  Must  Be  Good  as  Against  Government. — 
Jackson  v.  Roby,  109  U.  S.  440;  Burke  v. 
Bunker  Hill,  etc.,  Min.,  etc.,  Co.,  46  Fed.  Rep. 
644;  Bay  Slate  Silver  Min.  Co.  v.  Brown,  21 
Fed.  Rep.  167;  Schultz  v.  Allyn.  (Ariz.  1897) 
48  Pac.  Rep.  960;  Lee  Doon  v.  Tesh,  68  Cal.  43; 
Anthony  v.  Jillson,  83  Cal.  296;  McGinnis  v. 
Egbert,  8  Colo.  41;  Bryan  v.  McCaig,  10  Colo. 
309;  Manning  v.  Strehlovv,  11  Colo.  451; 
Borke  v.  McDonald,  2  Idaho  310;  Rosenthal 
v.  Ives,  2  Idaho  244.  See  also  Souter  v.  Ma- 
guire,  7S  Cal.  543. 

2.  Each  Party  Must  Prove  His  Claim.  —  Bay 
State  Silver  Min.  Co.  v.  Brown,  21  Fed.  Rep. 
167;  Jamie  Lee  Lode  v.  Little  Forepaugh  Lode, 
11  Land  Dec  391;  Newman  v.  Barnes,  23 
Land  Dec.  257;  Anthony  v.  Jillson,  83  Cal. 
296;  Thomas  v.  Chisholm,  13  Colo.  105;  Mc- 
Ginnis v.  Egbert,  8  Colo.  41;  Becker  v.  .Pugh, 
9  Colo.  589;  Manning  v:  Strehlovv,  .11  Colo. 
451;  Rosenthal  v.  Ives,  2  Idaho  244;  Renshavv 
v.  Stvitzer,  6  Mont.  464;  Watson  v.  Mayberry, 
15  Utah  265. 

The  Land  Department  Must  Still  Investigate  the 
rights  of  parties,  and  determine  for  itself 
whether  the  law  has  been  complied  with,  so 
as  to  justify  the  issuance  of  a  patent.  Perego 
v.  Dodge,  163  U.  S.  160;  Last  Chance  Min. 
Co.  v.  Tyler  Min.  Co.,  157  U.  S.  683;  U.  S.  v. 
Jones,  131  U.  S.  1;  Doe  v.  Waterloo  Min.  Co., 
(C.  c!  A.)  70  Fed.  Rap.  455;  Moore  v.  Rob- 
bins,  96  U.  S.  530,  Re  Alice  Placer,  4  Land 
Dec' 314;  Aurora  Lode  v,  Ralger  Hill  Placer, 
23  Land  Dec.  95;  Evans  v.  Rendall,  Copp's 
Min.  Lands  187;  Apple  Blossom  Placer  r. 
Cora  Lee  Lode,  14  Land  Dec.  641. 

3.  Effect  of  Judgment  in  Land  Office.  —  See  also 
Sec'y  Chandler,  Re  Evans  v.  Rendall,  Copp's 
Min.  Lands  187;  Re  Alice  Placer,  4  Land  Dec. 
314;  In  re  Taylor,  9  Copp's  Land  Owner  92; 
Dahl  v.  Raunheim.  132  U.  S.  260;  Craig  v. 
Thompson,  10  Colo.  517;  Butte,  etc.,  Min.  Co. 
v.  Sloan,  16  Mont.  97- 

Contents  of  Judgment  Roll.  —  A  judgment  ren- 
dered in  an  adverse  suit  must  be  such  upon  its 


face  that  the  party  obtaining  it  can  take  it  to 
the  land  office  and  file  it  there,  and  that  from 
it  the  officers  can  issue  a  patent.  It  must, 
therefore,  !  e  complete  as  to  the  description  of 
the  property  to  which  the  parly  is  entitled ;  or, 
where  it  finds  that  each  is  entitled  to  a  portion 
of  the  land  in  controversy,  that  must  be  speci- 
fied. When  this  is  done  the  land  department 
may  issue  the  patent  to  the  party  or  parties 
entitled  as  appears  from  the  judgment  roll. 
This  is  then  deemed  conclusive  as  to  any  other 
matter  necessarily  included  within  the  judg- 
ment. Anthony  v.  Jillson,  83  Cal.  296;  Becker 
v.  Pugh,  17  Colo.  243;  Rosenthal  v.  Ives,  2 
Idaho  244;  Gwillim  v.  Donnellan,  115  U.  S. 
45- 

4.  Last  Chance  Min.  Co.  v.  Tvler  Min.  Co., 
157  U.  S.  683,  7  U.  S.  App.  463- 

6.  Priority  of  Location.  —  Last  Chance  Min. 
Co.  v.  Tyler  Min.  Co.,  157  U,  S.  683;  420  Min- 
ing Co.  v.  Bullion  Min.  Co.,  3  Sawy.  (U.  S.) 
634,  9  Fed.  Cas.  No.  4,989. 

6.  Possessory  Title.  —  McCowan  v.  Maclay, 
16  Mont.  234. 

It  would  seem  from  this  that  the  statute  ot 
limitations  will  not  run  against  an  adverse 
claim;  that  the  possession  alone  will  not  ex- 
clude the  adverse  claim.  This  of  course  is 
upon  the  assumption  that  if  an  advetse  claim 
exists  it  is  a  disputed  question,  each  party 
claiming  to  be  in  the  possession  of  the  claim, 
and  the  possession  of  either  one  is  not  exclu- 
sive so  as  to  create  an  adverse  possession  and 
give  to  him  the  benefit  of  the  statute  of  limita- 
tions; and  when  the  form  of  action  is  in  the 
nature  of  ejectment,  the  plaintiff  need  not 
prove  an  actual  ouster,  but  he  must  prove  that 
his  location  was  in  compliance  with  the  min- 
ors' rules  and  regulations  in  force  at  the  lime, 
as  well  as  with  the  statutes  of  the  state  and  of 
the  United  States.  So  where  thete  is  no  evi- 
dence that  the  plaintiff  complied  with  existing 
miners'  rules  requiring  a  claim  to  be  staked, 
with  the  owner's  name  marked  on  the  stakes, 
he  fails  to  establish  his  right,  and  is  not  en- 
titled to  a  judgment.  Becker  Pugh,  17 
Colo.  243,  9  Colo.  589. 
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resembles  the  practice  respecting  agricultural  lands,  as  no  previous  location  or 
survey  is  necessary.1 

Ascertaining  Character  of  Land.  —  The  land  applied  for  as  coal  land  must  have 
been  previously  ascertained  to  be  such.2  The  department  prescribes  certain 
rules  as  to  the  mode  of  ascertainment,  and  these  must  be  followed.3  Gen- 
erally speaking,  the  evidence  of  experts  is  material,  and  a  hearing  may  be  had 
if  necessary.4 

Preference  Right.  —  While  a  preference  right  is  given  to  the  first  discoverer 
entering  into  the  possession  of  coal  lands,  this  right  continues  only  for  the 
period  of  sixty  clays,  and  if  not  exercised  within  that  time,  ceases  to  be 
preferential.* 

Making  Entry.  —  The  statute  docs  not  authorize,  but  prohibits,  the  entry  of 
coal  lands  through  the  intervention  of  an  agent  or  trustee;0  and  any  such 
entry,  whether  openly  or  secretly  made,  will  be  considered  fraudulent  and 


accordingly  canceled.7 
ciation  of  persons.8 

1.  Coal  Lands  —  Similarity  to  Practice  Respect- 
ing  Agricultural   Lands. —  Rev.    Slat.   U.  S., 

2347-2350;  Sec'y  Schurz  to  Com'r  William- 
son, fan.  30,  1878,  Re  McKean  v.  Buell.  etc., 
R.  Co.,  Copp's  Min.  Lands  343.  But  see  Lips- 
comb v.  Nickols,  6  Colo.  2qo. 

Legal  Subdivisions.  — ■  Coal  lands  must  be  en- 
tered by  legal  subdivisions.  Mitchell  v. 
Brown,  3  Land  Dec.  65. 

2.  Character  of  Land  Must  Be  Ascertained.  — 
Mullan  v.  U.  S.,  118  U.  S.  271,  7  Sawy.  (U.  S.) 
466;  Ivanho  Min.  Co.  *.  Keystone  Consol.  Min. 
Co.,  102  U.  S.  1C7;  Colorado  Coal,  etc.,  Co.  v. 
U.  S.,  123  U.  S.  307,  reversing  18  Fed.  Rep. 
273.  See  also  Sec'y  Schurz  to  Com'r  William- 
son, Copp's  Min.  Lands  343. 

Lands  in  an  Indian  Reservation  are  not  enter- 
able  as  coal  lands.  Re  Campbell,  6  Land  Dec. 
317. 

Lands  Valuable  for  Gold,  Silver,  or  Copper  can- 
not be  entered  as  coal  lands.  Circ.  July  31, 
1882.  §  10. 

"What  Must  Be  Shown.  —  "  It  must  be  shown 
that  as  a  present  fact  the  land  is  more  valu- 
able for  the  purpose  of  its  coal  product  than 
for  any  other  purpose;  that  the  substance  ex- 
ists therein  in  paying  quantities,  or  that  il  is 
sufficiently  valuable  to  be  worked  as  a  mine. 
These  facts  must  be  shown  by  the  actual  pro- 
duction of  coal  or  by  satisfactory  evidence." 
Liniley  on  Mines,  §  496,  citing  Hamilton  v. 
Anderson,  19  Land  Dec.  168;  Kings  County 
v.  Alexander,  5  Land  D?c.  126;  Smith  v.  Buck- 
ley, 15  Land  Dec.  321;  and  Jones  v.  Driver, 
15  Land  Dec.  514. 

3.  Department  Rules.  —  Circ.  Gen.  Land 
Offic;,  July  31,  1882,  Barringer  and  Adams  on 
Mines  548;  Lindley  on  Mines  1217,  app. 

4.  Circ.  Gen.  Land  Office,  July  31,  1882, 
§  it;  Lindley  on  Mines,  §  496;  Rucker  v. 
Knisley,  14  Land  Dsc.  113.  And  see  the 
authorities  cited  in  the  next  preceding  note 
but  one,  Character  of  Land  Must  Be  Ascertained. 

Coal  in  Lands  in  Immediate  Vicinity  Not  Suffi- 
cient.—  Kings  County  v.  Alexander,  5  Land 
Dec.  126;  In  re  Williams,  11  Land  Dec.  462; 
Scott  v.  Sheldon,  15  Land  Dec.  361;  Frees  v. 
Colorado,  22  Land  Dec.  510;  Dughi  v.  Har- 
kins,  2  Land  Dec.  721;  In  re  Archuleta,  15 
Copp's  Land  Owner  256;  Lindley  on  Mines, 
§  496. 

But  it  is  not  necessary  to  show  actual  de- 


Only  one  entry  can  be  made  by  each  person  or  asso- 


velopment  on  each  subdivision.  Hamilton  v. 
Anderson,  19  Land  Dec.  168;  McWilliams  v. 
Green  River  Coal  Assoc.,  23  Land  Dec.  127. 

5.  Preference  Right  to  Coal  Lands.  —  In  re 
Cumings  v.  Lessinger,  decided  July  1,  1896; 
Bullard  v.  Flanagan,  11  Land  Dec.  515;  Paire 
!■.  Markham,  21  Land  Dec.  197;  Broad  v.  Ray, 

20  Land  Dec.  422. 
Failure  to  File  a  Declaratory  Statement  within 

sixty  days  from  taking  possession  of  the  land 
and  to  make  entry  within  the  statutory  lime 
forfeits  the  right.  Brennan  v.  Hume,  10  Land 
Dec.  160;  O'Gorraanj.  Mavfield,  19  Land  Dec. 
522;  Re  Anthracite  Mesa  Coal  Co.,  19  Land 
Dec.  18.  But  a  party  who  has  sold  a  prefer- 
ence right  purchased  by  him  is  not  barred  from 
making  a  coal  entry.  In  re  McConnell,  iS 
Land  Dec.  414;  In  re  Ackert.,  17  Land  Dec.  268. 

A  Defect  in  the  Declaratory  Statement  may  be 
referred  to  the  board  of  equitable  adjudication 
in  the  absence  of  adverse  claim.  In  re  Anthra- 
cite Mesa  Coal  Co.,  19  Land  Dec.  18. 

Good  Faith  Must  Be  Shown.  —  In  re  Negus,  n 
Land  Dec.  32;  In  re  Deatden,  11  Land  Dec. 
351;  Brennan  v.  Hume,  10  Land  Dec.  160; 
Watkins  v.  Garner,  13  Land  Dec.  414;  In  re 
Ackert,  17  Land  Dec.  26S;  Paire  v.  Markham, 

21  Land  Dec.  197. 

6.  Entry  of  Coal  Lands  —  Party  in  Interest,  — 
U.  S.  v.  Trinidad  Coal,  etc.,  Co.,  137  U.  S. 
161;  Moffat  v.  U.  S.,  112  U.S.  24;"Keir?'. 
Utah,  etc,  Imp.  Co.,  2  Land  Dec.  727;  Mc- 
Daniel  v.  Bell,  9  Land  Dec.  15;  Northern  Pac. 
Coal  Co.,  7  Land  Dec.  422;  /;/  re  Peterson,  6 
Land  Dec.  371;  Johnson  v.  South  Dakota,  17 
Land  Dec.  411;  Johnson  v.  Leonhard,  1  Wash. 
564. 

What    Acts    through   Agents   Permissible.  — 

Claimants  may  act  through  agents  in  the  filing 
of  the  necessary  papers,  but  they  must  verify 
their  application  personally.  Ayres  v.  Daly, 
3  Copp's  Land  Owner  196. 

7.  McGillicuddy  v.  Tompkins,  14  Land  Dec. 
633  Conner  v.  Terry,  15  Land  Dec.  3T0;  Re 
Stafford,  21  Land  Dec.  300;  Northern  Pac. 
Coal  Co.,  7  Land  Dec.  422;  In  re  Allen,  8  Land 
Dec.  140;  Union  Coal  Co.,  17  Land  Dec.  351. 

8.  Single  Entry  by  One  Person.  —  Sec'y  Schurz 
to  Com'r  Williamson,  Jan.  30,  1878,  Copp's 
Min.  Lands  343;  U.  S.  v.  Trinidad  Coal,  etc.. 
Co.,  137  U.  S.  161,  In  re  Dearden,  11  Land 
Dec.  351 ;  Rev.  Stat.  U.  S.,  §  2350. 
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Cancellation  of  Entry.  —  The  statute  requires  that  the  land  shall  be  paid  for 
within  one  year  after  "filing  the  declaratory  statement,  and  the  entry  will  be 
canceled  for  noncompliance  with  this  requirement  1  or  for  any  fraud  or  con- 
cealment in  statements  of  fact.3 

XI.  Patent  —  1.  Operation  and  Effect  —  a.  In  General.  —  The  patent, 
being  the  culmination  of  all  proceedings  to  obtain  a  fee-simple  title,  vests  the 
patentee  with  a  muniment  of  title  upon  which  he  has  the  right  to  rely  and 
depend  for  peace  and  security.3 

Eelation  to  Time  of  Entry.  —  As  to  surface  rights  and  conflicts  the  patent 
operates  by  relation  to  the  date  of  entry.4 

Relation  to  Time  of  Location.  —  As  to  subsurface  and  extralateral  rights,  and 
also  as  to  all  matters  which  might  have  been  settled  or  were  settled  in  adverse 
proceedings,  the  patent  operates  as  an  adjudication,  and  relates  to  the  date  of 
the  location.5 

b.  Conclusiveness  —  (i)  Collateral  Attack  —  (a)  Patent  valid  on  its  race, — 


1.  Cancellation  of  Entry  —  Failure  to  Make  Pay- 
ments. —  Rev.  Stat.  U.  S.,  §  2350;  O'Gorman 
v.  Mayfield,  19  Land  Dec.  522;  In  re  Peterson, 
6  Land  Dec.  371;  Northern  Pac.  Coal  Co,,  7 
Land  Dec.  422. 

A  Second  Declaratory  Statement  will  not  be  per- 
mitted in  the  absence  of  a  valid  reason  for 
failing  to  purchase  under  the  first.  In  re 
Grunsfeld,  10  Land  Dec.  508;  In  re  Dearden, 
11  Land  Dec.  351;  Conner  v.  Terry,  15  Land 
Dec.  310;  McKean  v,  Buell,  etc.,  R.  Co., 
Copp's  Min.  Lands  343;  In  re  Eiseinan,  10 
Land  Dec.  539;  In  re  John  McMillan,  7  Land 
Dec.  181;  Anthracite  Mesa  Coal  Co.,  19  Land 
Dec.  18. 

2.  Cancellation  for  Fraud,  Etc.  —  U.  S.  v.  Trin- 
idad Coal,  etc.,  Co.,  137  U.  S.  161;  In  re 
Peterson,  6  Land  Dec.  371;  Northern  Pac. 
Coal  Co  ,  7  Land  Die.  422;  Moffat  v.  U.  S., 
112  U.  S.  24;  Re  Stafford.  21  Land  Dec.  200; 
Com'r  B  H.  Dye,  Sept.  1,  1891;  In  re  Mai 
vane,  15  Land  Dec.  146;  In  re  Hawes.  5  Land 
Dec.  224, 

3.  Operation  and  Effect  of  Patent  Generally — ■ 

United  States.  —  Eureka  Consol.  Min.  Co.  v. 
Richmond  Min.  Co.,  4  Savvy.  (U.  S.)  302,  8 
Fed.  Cas.  No.  4,548;  St.  Louis  Smelting,  etc., 
Co.  v.  Kemp.  104  U.  S.  636;  St.  Louis  Smelt- 
ing, etc.,  Co.  v.  Kemp,  104  U.  S.  657;  Steel  v. 
St.  Louis  Smelling,  etc.,  Co.,  106  U.  S.  447; 
Heydenfeldl  v.  Dansy  Gold,  etc.,  Min.  Co.,  93 
U.  S.  634;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.,  (C  C.  A.)  61  Fed.  Rep.  557. 

California.  —  Mitchell  v.  Cline,  84  Cal.  409. 

Montana.  —  Butte  City  Smoke-house  Lode 
Cases.  6  Mont.  397;  Talbott  v.  King,  6  Mont. 
76;  Chambers  v.  Jones,  17  Mont.  156. 

Utah.  —  Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah 
174- 

See  g;nerallv  the  title  Public  Lands. 

The  Patent  Conveys  All  the  Interests  of  the 
United  States,  whatever  they  may  be,  in  every- 
thing connected  with  the  soil  or  forming  any 
portion  of  its  bodv  or  fixed  in  its  surface;  in 
fact,  everything  embraced  within  the  term 
"  land."  Moore  ?'.  Smaw,  17  Cal.  199,  79  Am. 
Dec.  123;  Blake  v.  Butte  Silver  Min.  Co.,  2 
Utah  54. 

Likewise  any  other  patent  to  agricultural 
lands  or  a  mill  site,  if  not  obtained  through 
fraud,  carries  all  the  mineral  lands  contained 
in  it.    Pacific  Coast  Min.,  etc,,  Co.  v.  Spargo, 


16  Fed.  Rep.  34S,  8  Sawy.  (U.  S.)  647.  See  also 
Deffeback  v.  Hawke,  115  U.  S.  392. 

4.  Relation  to  Date  of  Entry.  —  Lakin  v.  Dolly, 
53  Fed.  Rip.  333,  (C.  C.  A.)  54  Fed.  Rep  461; 
Pacific  Coast  Min.,  etc.,  Co.  v.  Spargo,  16  Fed. 
Rep.  348;  Hamilton  v.  Southern  Nevada  Gold, 
etc.,  Min.  Co.,  33  Fed.  Rep.  562,  Mor.  Min. 
Rights  (8th  ed.)  93. 

The  doctrine  of  relation  was  invented  and 
applied  solely  for  the  protection  of  persons 
who,  without  fault  of  their  own,  would  other- 
wise sustain  an  injury.  Being  of  equitable 
origin  and  designed  to  prevent  fiaud  and  in- 
justice, it  is  a  doctrine  which  is  never  applied 
when  it  would  have  a  contrary  effect.  Evans 
v.  Durango  Land,  etc.,  Co.,  (C.  C.  A.)  80  Fed. 
Rep.  433. 

The  above  authorities  contain  a  conservative 
statement  of  the  law;  but  obviously  any  view 
of  the  law  which  deprives  the  patent  of  full 
support  of  the  doctrine  of  relation,  applied  to 
the  date  of  location,  must  lessen  its  value. 
The  patent  adds  nothing  to  the  estate  aheady 
possessed  except  security;  it  docs  not  destroy 
nor  abridge  the  exttalateral  tight  possessed  by 
a  neighboring  proprietor.  Cheesman  v.  Hart, 
42  Fed.  Rep.  98.  See  also  New  York  Hill  v. 
Rocky  Bar,  6  Land  Dec.  318. 

Different  Limitation  Applied. —  But  in  Mon- 
tana it  was  held  that  the  statue  of  limitations 
of  that  state  as  to  "  mining  claims  (lode  claims 
excepted)  "  did  not  apply  to  a  patented  placer. 
Horst  v.  Shea,  23  Mcnt.  390. 

5.  Eelation  to  Time  of  Location  —  I  Tnited  States. 
—  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co., 
(C.  C.  A  )  61  Fed  Rep.  557;  St.  Louis  Smelt- 
ing, etc.,  Co.  v.  Kemp,  104  U.  S.  636;  Polk  v. 
Wendal,  9  Cranch  (U.  S.)  87;  Ileydenfeldt  v. 
Daney  Gold,  etc.,  Min.  Co.,  93  U.  S.  634; 
Eureka  Consol.  Min.  Co.  v.  Richmond  Min. 
Co.,  4  Sawy.  (U.  S.)  302,  8  Fed.  Cas.  No.  4.548; 
Deffeback  v.  Hawke,  115  U.  S.  392. 

California. — Jacob  v,  Lorenz,  98  Cal.  332; 
Mitchell  v,  Cline,  S4  Cal.  409. 

Montana.  —  Butte  City  Smoke-house  Lode 
Case=;,  6  Mont.  397;  Silver  Bow  Min.,  etc.,  Co. 
v.  Clark,  5  Mom.  37S;  Talbott  v.  King,  6 
Mont.  76. 

jYevada.  —  Deno  v  Griffin,  20  Nev.  249;  Cour- 
chaine  v.  Bullion  Min.  Co.,  4  Nev.  369 

Utah.  —  Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah 
174- 
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According  to  the  principle  that  the  issuance  of  a  patent  operates  as  an  adjudi- 
cation as  to  all  matters  which  were  settled  or  might  have  been  settled  in 
adverse  proceedings,  the  patent,  when  valid  on  its  face,  is  conclusive  and  may 
not  be  collaterally  attacked  in  a  legal  proceeding.1  Thus,  no  question  can  be 
raised  collaterally  as  to  the  citizenship  of  the  parties,2  the  mineral  character 
of  the  land,3  or  the  bounds  or  limits  of  the  claim.'4 

(b)  Patent  Void  on  Its  Face.  —  The  patent  may  be  attacked  collaterally  in  any 
case  where  it  is  void  on  its  face,  as  where  it  was  issued  without  authority  of 
law  or  in  violation  of  law.5 

Unauthorized  Conditions.  —  The  officers  of  the  government  have  the  right  to 
insert  words  of  conveyance  only  as  authorized  by  statute;  and  any  attempt 
to  insert  other  conditions  renders  the  patent  to  that  extent  void  and  open  to 
collateral  attack.6 


1.  Conclusiveness  of  Patent —  United  States.  — 
French  v.  Fyan,  93  U.  S.  169;  U.  S.  v.  Schurz, 
102  U.  S.  378;  St.  Louis  Smelting,  etc.,  Co.  v. 
Kemp,  104  U.S.  636;  Steel  v.  St.  Louis  Smelt- 
ing, etc  ,  Co.,  106  U.  S.  447;  Wright  v.  Rose- 
berry,  121  U.  S.  488;  U.  S.  v.  Iron  Silver  Min. 
Co.,  128  U.  S.  673;  U.  S,  v.  Marshall  Silver 
Min.  Co.,  129  U.  S.  579;  Iron  Silver  Min.  Co. 
v.  Campbell,  135  U.  S.  286;  420  Mining  Co,  v. 
Bullion  Min.  Co.,  3  Sawy.  (U.  S.)  634;  Eureka 
Consol.  Min.  Co.  v.  Richmond  Min.  Co.,  4 
Sawy.  (U.  S.)  302,  8  Fed.  Cas.,  No.  4,548;  Iron 
Silver  Min.  Co.  v.  Cheesman,  8  Fed.  Rep.  300; 
Aurora  Hill  Consol.  Min.  Co.  v.  '85  Mining 
Co.,  34  Fed.  Rep.  515;  Montana  Cent.  R.  Co. 
v.  Migeon,  68  Fed.  Rep.  811.  See  also 
Darango  Land,  etc.,  Co.  v.  Evans,  (C.  C.  A.) 
80  Fed.  Rep.  425. 

Arizona. — Jeffords  v.  Hine,  (Ariz.  1886)  I 
Pac.  Rep.  351. 

California.  —  Boggs  v.  Merced  Min.  Co.,  14 
Cal.  279;  McGarrahan  v.  New  Idria  Min.  Co., 
49  Cal.  331. 

Colorado.  —  Poire  v.  Wells,  6  Colo.  406; 
Poire  v.  Leadville  Imp.  Co.,  6  Colo.  413. 

Montana.  —  Meyendorf  v.  Frohner,  3  Mont. 
282;  Butte  City  Smoke-house  Lode  Cases,  6 
Mont.  397;  King  v.  Thomas,  6  Mont.  409;  Tal- 
bot v.  King,  6  Mont.  76. 

Nevada.  —  Rose  v.  Richmond  Min.  Co.,  17 
Nev.  25. 

Utah.  —  Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah 
174. 

And  see  generally  ihe  title  Public  Lands. 

Voidable  Patent.  —  If  a  patent  is  it  regular,  or 
obtained  by  fraud,  or  issued  to  the  wrong 
party,  it  is  only  voidable,  and  must,  until  set 
a;ile  or  a  trust  declared  thereon,  be  laken  as 
concljsive.  both  at  law  and  in  equity.  Mor. 
Min.  Rights  97;  Silver  Bow  Min.,  etc.,  Co.  v. 
CUrk.  5  Mont.  378. 

Where  it  is  issued  to  the  wrong  party  in 
fraud  of  the  right  of  the  real  owner,  the  suit 
is  not  to  set  the  patent  aside,  but  to  obtain  a 
declaration  that  the  party  to  whom  it  is  issued 
holds  it  in  trust,  and  to  compel,  by  order  of 
court,  a  conveyance  from  him  to  the  party  to 
whom  it  should  have  been  issued.  Mor.  Min. 
Rights  (8th  ed.)  97;  Turner  Sawyer,  150  U.  S. 
5/8. 

2.  Citizenship  of  Farties.  —  Billings  v.  Aspen 
Min.,  etc  ,  Co.,  (C.  C.  A.)  51  Fed.  Rep.  338,  on 
rehearing  52  Fed.  Rep.  250;  Justice  Min.  Co. 
v.  Lee,  21  Colo.  260,  52  Am.  St.  Rep.  216:  New 
Dunderberg  Min.  Co.  v.  Old,  (C.  C.  A.)  79  Fed. 


Rep.  598;  Golden  Reward  Min.  Co.  v.  Buxton 
Min.  Co.,  79  Fed.  Rep.  868. 

3.  Mineral  Character  of  Land.  —  Gale  v.  Best, 
78  Cal.  235,  12  Am.  St.  Rep.  44. 

4.  Bounds  or  Limits  of  Claim.  —  Waterloo  Min. 
Co.  v.  Doe,  56  Fed.  Rep.  685. 

5.  Void  Patent  Subject  to  Collateral  Attack  — 
United  Stales.  —  Si.  Louis  Smelting,  etc.,  Co. 
v.  Kemp,  104  U.  S.  636;  Last  Chance  Min.  Co. 
v.  Tyler  Min.  Co.,(C.  C.  A.)  61  Fed.  Rep.  557; 
Patterson  v.  Winn,  n  Wheat.  (U.  S  )  380;  Davis 
v.  Weibbold,'  139  U.  S.  509;  Doolan  v.  Carr,  125 
U.  S.  618;  Lakin  v.  Dolly,  53  Fed.  Rep.  333, 
affirmed  54  Fed.  Rep.  461,  7  U.  S.  App.  539; 
Parley's  Park  Silver  Min.  Co.  v.  Kerr,  130  U. 
S.  261;  Steel  v.  St.  Louis  Smelting,  etc.,  Co., 
106  U.  S.  447;  Hamilton  v.  Southern  Nevada 
Gold,  etc.,  Min.  Co.,  33  Fed.  Rep.  562. 

California.  — 1  McGarrahan  v.  New  Idria  Min. 
Co.,  49  Cal.  331;  Champion  Min.  Co.  v.  Con- 
solidated Wyoming  Gold  Min.  Co.,  75  Cal.  78. 

Colorado. — Cullacott  v.  Cash  Gold,  etc  ,  Min. 
Co.,  8  Colo.  179. 

Utah.  —  Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah 
174. 

When  Patent  Is  Void.  —  A  patent  issued  for 
land  which  the  officers  have  no  authority  to 
patent  to  any  person  is  void.  Morton  v. 
Nebraska,  21  Wall.  (U.  S.)  660. 

So  a  patent  issued  in  spite  of  a  law  which 
forbrde  its  issuance  is  an  inoperative  paper, 
and  may  be  passed  upon  and  excluded  in  ac- 
tion at  law  because  it  is  void  on  its  face. 
Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  13;  St. 
Louis  Smelting,  etc.,  Co.  v.  Kemp,  104  U.  S. 
636. 

And  a  patent  for  a  lode  in  excess  of  the  legal 
width  has  been  held  to  be  void.  Lakin  v. 
Dolly,  53  Fed.  Rep.  333;  Lakin  v.  Roberts,  (C. 
C.  A.)  54  Fed.  Rep.  461.  But  in  respect  to  ex- 
cessive claims,  see  supra,  this  title,  Several 
Kinds  of  Claims  and  Extent  Thereof —  Lodes, 
Veins,  Ledges,  Ete.  —  Effect  of  Claiming  More 
than  Prescribed  Amount  of  Land. 

Effect  of  Prior  Patent.  —  A  patent  granting 
lands  which  had  already  been  granted  is  in- 
operative and  void,  no  matter  with  what  seem- 
ing regularity  the  forms  of  law  may  have  been 
observed.  St.  Louis  Smelting,  etc.,  Co  v. 
Kemp,  104  U.  S.  636. 

6.  Unauthorized  Conditions. —  Davis  v.  Weib- 
bold, 139  U.  S.  507;  Deffeback  v.  Hawke,  115 
U.  S.  392. 

The  land  officers  have  the  right,  and  it  is 
their  duty,  to  insert  in  the  patent  all  the 
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(2)  Direct  Attack.  —  A  patent  may  be  directly  attacked  by  a  suit  in  equity 
to  set  it  aside  or  cancel  it  on  the  ground  of  mistake  or  fraud,1  but  not  for 
mere  irregularities  in  its  issuance.2  Such  a  suit  may  be  brought  by  the  gov- 
ernment the  same  as  any  other  grantor,3  or  it  may  be  brought  by  an  indi- 
vidual who  has  acquired  a  right  to  the  premises.4 

Presumption  of  Regularity.  —  In  all  such  cases,  the  presumption  is  that  the  offi- 
cers of  the  government  did  their  duty  and  that  the  patent  was  correctly  issued, 
and  this  presumption  can  be  overcome  only  by  clear  and  convincing  proof.5 

2.  Patentee  Declared  Trustee.  —  One  co-owner  may  not  by  illegal  or  fraudu- 
lent means  oust  his  co-tenant  and  secure  the  title  to  himself;  and  wherever  a 
co-owner  acts  in  contravention  of  this  principle,  he  will,  by  proper  applica- 
tion to  the  court,  be  declared  a  trustee  for  the  true  owner.6 

XII.  Eight  of  Sovereign  or  State  to  Mines  —  1.  In  England—  a.  In- 
General. —  As  a  general  rule  mines  containing  gold  or  silver,  called  royal 
mines,  were  at  common  law  the  property  of  the  crown  by  virtue  of  the  royal 
prerogative.7 

Right  of  Entry.  —  As  to  all  lands  containing  royal  mines,  except  copyhold 


reservations,  exceptions,  and  excepted  rights 
which  the  law  authorizes  other  persons  to  ex- 
ercise independently  of  the  grant.  Barnes 
v.  Sabron,  10  Nev.  217;  Broder  v.  Natoma 
Water,  etc.,  Co.,  101  U.  S.  274. 

1.  Cancellation  of  Patent  —  Fraud  or  Mistake.  — 
See  generally  t tie  title  Public  Lands.  See  also 
the  titles  Mistake;  Rescission;  and  the  cases 
cited  in  the  next  two  notes  infra. 

A  Patent  Will  Be  Declared  Void  where  lands 
known  at  the  time  to  be  valuable  as  mineral 
lands  are  patented  as  agricultural  lands, 
although  there  is  no  fraudulent  concealment 
of  their  mineral  character  U.  S.  v.  Culver1,  52 
Fed.  Rep.  81. 

2.  Mere  Irregularities  Not  Ground  for  Cancella- 
tion.—  Colorado  Coal,  etc.,  Co.  v.  U.  S.,  123 
U.  S.  307;  U.  S.  v.  King,  (C.  C.  A  )  83  Fed. 
Rep.  188;  Re  Robert  Hawke,  5  Land  Dec.  131. 

3.  Cancellation  at  Suit  of  Government.  —  Colo- 
rado Coal,  etc.,  Co.  v.  U.  S.,  123  U.  S.  307;  U. 
S.  v.  Iron  Silver  Min.  Co.,  128  U.  S.  673;  Mul- 
lan  v.  U.  S.,  118  U.  S.  271 ;  U.  S.  v.  Minor,  114 
U.  S.  233;  U.  S.  v.  Smith,  94  U.  S.  217;  U.  S. 
v.  Flint,  4  Sawy.  (U.  S.)  44,  25  Fed.  Cas.  No. 
15,121;  U,  S.  1.  Pratt  Coal,  etc.,  Co.,  18  Fed. 
Rep.  708;  U.  S.  v.  Trinidad  Coal,  etc.,  Co., 
137  U.  S.  161. 

Nature  of  Action.  —  A  bill  in  chancery  brought 
by  the  United  States  to  vacate  and  set  aside  a 
patent  is  not  to  be  treated  as  a  writ  of  error, 
or  as  a  petition  for  a  rehearing  in  chancery,  or 
as  a  mere  recital  of  the  case  before  the  land 
office.  U.  S.  v.  Marshall  Silver  Min.  Co.,  129 
U.  S.  579. 

Offer  to  Refund  Purchase  Money. —  In  a  suit  bv 
the  Unitel  States  to  cancel  a  patent  on  the 
ground  of  fraud,  it  is  not  necessary  that  the 
government  should  offer  to  refund  the  money 
advanced  by  the  defendant  to  its  grantors, 
who  were  patentees,  in  order  to  patent  the 
lands,  and  which  the  patentees  paid  to  the 
officers  of  the  United  States,  because  the 
United  States,  in  the  matter  of  disposing  of 
its  vacant  mineral  lands,  is  not  to  be  regarded 
as  occupying  the  attitude  of  a  mere  seller  of 
real  estate  for  its  market  value,  and  therefore 
the  rule  that  a  suitor  asking  equity  must  do 
equity  does  not  apptv.  U.  S.  v.  Trinidad 
Coal,  etc.,  Co.,  137  U.  S.  161, 


4.  Cancellation  at  Suit  of  Individual.  —  Boggs 
v.  Merced  Min.  Co.,  14  Cal.  279.  But  see 
Meyendorf  v.  Frohner,  3  Mont.  282. 

5.  Presumption  of  Regularity.  —  U.  S.  1.  King, 
(C.  C.  A.)  83  Fed.  Rep.  188.  See  also  Colorado 
Coal,  etc.,  Cc.  v.  U.  S.,  123  U.  S.  307;  Max- 
well Land-Grant  Case,  121  U.  S.  325;  U.  S.  v. 
San  Jacinto  Tin  Co.,  125  U.  S.  273;  U  S.  v. 
Iron  Silver  Min.  Co.,  128  U.  S.  673,  24  Fed. 
Rep.  568;  U.  S.  v.  Pratt  Coal,  etc.,  Co..  18 
Fed.  Rep.  708.  See  further  the  title  Public 
Officers. 

6.  When  Patentee  Will  Be  Declared  Trustee  — 

United  States.  —  Turner  v.  Sawyer,  150  U.  S. 
578;  Richmond  Min.  Co.  v.  Rose,  114  U.  S. 
576;  St.  Louis  Smelting,  etc.,  Co.  v.  Kemp, 
104  U.  S.  636;  Lakin  v.  Sierra  Buttes  Gold 
Min.  Co.,  11  Sawy.  (U.  S.)  231,  25  Fed.  Rep. 
337;  Hardy  v.  Harbin.  1  Sawy.  (U.  S.)  194,  11 
Fed.  Cas.  No.  6,059,  affirmed  154  U.  S.  598; 
Sparks  v.  Pierce,  115  U.  S..  40S ;  Hunt  v. 
Patchin,  35  Fed.  Rep.  S16.  See  also  Irvine  v 
Dunham,  111  U.  S.  327. 

California.  —  Boggs  v.  Merced  Min.  Co.,  14 
Cal.  279. 

Colorado.  —  Seymour  v.  Fisher,  16  Colo. 
188. 

Montana.  —  Meyendorf  v.  Frohner,  3  Mont. 
282;  Butte  Hardware  Co.  v.  Cobban.  13  Mont. 
351;  Power  v.  Sla,  (Mont.  1900)61  Pac.  Rep. 

468. 

Nevada.  —  Rose  v.  Richmond  Min.  Co.,  17 
Nev.  25;  South  End  Min.  Co.  v.  Tinney,  22 
Nev.  19,  221. 

And  see  generally  the  titles  Implied  Trusts, 
vol.  15,  p.  1141;  Public  Lands;  Trusts  and 
Trustees. 

7.  Ro5'al  Mines  Froperty  of  Crown.  —  2  Co. 

Inst  577;  1  Black.  Com.  294;  Reg.  v.  Northum- 
berland, 1  Plowd.  336;  Lyddal  v.  Weston,  2 
Atk.  20;  Seaman  v.  Vawdrey,  16  Yes  Jr.  393; 
Esquimalt,  etc.,  R.  Co.  r.  Bainbridge,  (1S96) 

A.  C.  561. 

All  Mines  Claimed  by  Crown.  —  Collier  on. 
Mines,  c.  r,  p.  2. 

Restricted  to  Gold  and  Silver  Mines.  —  1  Wm. 
&  M.,  c.  30;  5  Wm.  &  M.,  c.  6. 

Origin  in  King's  Right  of  Coinage.  —  Rock- 
well s  Span,  and  Mex.  Law  514;  1  Black. 
Com.  294. 
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and  customary  lands,  in  the  absence  of  statute,  the  right  of  entry  may  be 
exercised  by  the  crown.1 

b.  Public  Reserves,  Other  Public  Lands,  and  River  Beds.  —  In 
England  the  right  of  the  sovereign  extends  to  all  mines  and  minerals  in  public 
reserves,  other  public  lands,  and  the  beds  of  rivers.8 

c.  Copyhold  and  Customary  Lands.  —  In  England  copyhold  and  cus- 
tomary lands  are  exempt  as  to  certain  matters  from  the  operation  of  common - 
law  rights  and  obligations  and  are  controlled  in  these  respects  by  the  customs 
uf  the  manor.3  In  the  absence  of  special  custom  the  right  of  property  in 
minerals  in  copyhold  and  customary  lands  is  vested  in  the  lord,  while  the  right 
of  possession  is  vested  in  the  tenant ;  and  consequently  in  such  cases  neithei 
the  lord  nor  the  tenant  can  exercise  any  right  to  work  mines  in  such  lands 
without  mutual  consent.4  The  lord  of  the  manor  is,  however,  entitled  to  the 
exclusive  property  in  the  soil  of  all  common  and  waste  lands  of  the  manor, 
wd  consequently  to  all  mines  and  minerals  therein.5 

it.  In  United  States  —  a.  In  General.  —  In  the  United  States  the  general 
rule  is  that  all  ownership  in  land,  and  consequently  in  mines  and  minerals,  is 
theoretically  at  least  derived  from  the  government.  Subject  to  this  general 
rule  the  ownership  of  minerals  is  regulated  by  each  state  for  itself.6 


1.  Sovereign's  Right  to  Enter.  —  Reg.  v. 
Northumberland,  I  Plowd.  310;  Seaman  v. 
Vawdrey,  16  Ves.  Jr.  393.  See  also  Rich  v. 
Johnson,  2  Stra.  1142,  Buller  N.  P.  102/;;  Goold 
v.  Great  Western  Deep  Coal  Co.,  2  De  G.  J.  & 
S.  600,  11  Jur.  N.  S.  865.  Compare  Lyddal  v. 
Weslon,  2  Atk.  20. 

2.  Mines  in  Public  Lands  and  River  Beds.  —  1 
Black.  Com.  294.,  295;  1  Pollock  and  Maitland 
Hist.  Eng.  Law  495-503. 

Waste  Lands  in  Province  of  Victoria.  —  Wool- 
ley  v.  Atty.-Gen.,  2  A  pp.  Cas.  163,  46  L.  J.  P. 
C.  18,  36  L.  T.  N.  S.  121,  25  W.  R.  852. 

Mines  of  Precious  Metal  Reserved  unless  Ex- 
pressly Granted.  —  Esquimalt,  etc.;  R.  Co.  v. 
Bainbridge,  (1896)  A.  C.  561. 

3.  2  Black.  Com.  99,  100.  149;  Co.  Litt.  57A 
et  sea.;  Cardigan  v.  Armitage,  2  B.  &  C.  197, 
9  E.  C.  L.  60;  Salisbury  v.  Gladstone,  6  H.  & 
N.  123.  And  see  generally  the  title  Estates, 
vol.  11,  p.  364. 

4.  Mines  in  Copyhold  and  Customary  Lands.  — 
Bourne  v.  Taylor,  10  East  189;  Rutland  v. 
Greene,  1  Keb.  557,  Sid.  (pt.  i.)  152;  Player  v. 
Roberts,  W.  Jones  243;  Winchester  v.  Knight, 

1  P.  Wins.  406;  Townley  v.  Gibson,  2  T.  R. 
704;  Grev  v.  Northumberland,  13  Ves.  Jr.  236, 
17  Ves.  Jr.  281;  Mitchell  v.  Dors,  6  Ves.  Jr. 
147;  Lewis  v.  Branthwaite,  2  B.  &  Ad.  437,  22 
E.  C.  L.  118;  Brown  v.  Rawlins,  7  East  409; 
Rex  v.  Yarborough.  3  B.  &  C.  91,  10  E.  C.  L. 
19.  5  Bing.  163,  15  E.  C.  L.  403;  Rowe  v  Bren- 
ton,  8  B.  &  C.  737,  15  E.  C.  L.  335,  3  M.  &  R. 
133;  Heydon  v.  Smith,  13  Coke  68;  Hopkins 
v.  Robinson,  1  Mod.  74;  Potter  v  North,  1 
Vent.  383;  North  v.  Coe,  Vaugh.  251. 

Minerals  Pass  under  Grant  or  Enfranchisement 
unless  Expressly  Reserved.  —  Townley  v.  Gibson, 

2  T.  R.  701. 
A  Copyholder  May  by  Custom  Acquire  the  Right 

to  take  and  use  minerals.  Heydon  v.  Smith, 
i3Coke68,  2  Brownl.  328,  Godb.  173;  Stephen- 
son v.  Hill,  3  Burr.  1278;  Doe  v.  Huntington, 
4  East  271;  Brown  v.  Rawlins,  7  East  409; 
Portland  v.  Hill.  35  L.  J.  Ch.  439,  L.  R.  2  Eq. 
765;  Curtis  v.  Daniel,  1.0  East  273. 
Exclusiveness  of  Right.  —  Bowser  v.  Maclean, 


2  De  G.  F.  &  J.  415,  30  L.  J.  Ch.  273;  Great- 
head  v.  Morley.  3  M.  &  G.  139,  42  E.  C.  L. 
80.  10  L.  J.  C.  PI.  246. 

Estoppel  of  Lord  as  Against  Tenants.  —  Parrott 
v.  Palme'r,  3  Myl.  &  K.  632. 

Customs  of  Cornwall  and  Devon  Against  Royal 
Mines.  —  Collier  on  Mines  3,  4;  Gilbert  on 
Tenures  327:  Doe  v.  Huntington,  4  East  271 ; 
Brown  v.  Rawlins,  7  East  409;  Rutland  v. 
Greene,  1  Keb.  557;  Bourne  v.  Taylor,  10  East 
189;  Winchester  v.  Knight,  1  P.  Wms.  407. 

Statutes  Enfranchising  Copyhold  and  Customary 
Lands  —  4  &  5  Yict.,  c.  35,  39,  82,  84;  15  & 
16  Vict.,  c.  51,  §  48;  21  &  22  Vict.,  c.  94.  See 
also  Kerr  v.  Pawson,  25  Beav.  394,  27  L.  J. 
Ch.  594;  14  &  15  Vict.,  c.  94  (High  Peak  Min- 
ing Customs  and  Mineral  Courts  Act);  15  &  16 
Vict  (Derbyshire  Customsand  Mineral  Couits 
Act);  24  &  25  Vict  ,  c.  40;  32  &  33  Vict.,  c.  19. 

5.  Common  and  Waste  Land.  —  Vin.  Ahr.,  tit. 
Common,  A.  a.  33;  Bolion  v.  Lowther,  2  Dick. 
677;  Horsey  v.  Hagberton,  Cro.  Jac.  229; 
Cooper  v.  Marshall,  1  Burr.  265;  Sadgrove  v. 
Kirby.  6  T.  R.  486,  1  B  &  P.  17;  Filewood  v. 
Palmer,  Mosely  169.  See  also  Co.  Litt.  1220; 
Hopkins  v.  Robinson,  1  Mod.  74,  2  Saund. 
324;  Potter  v.  North,  1  Saund.  347;  North  v. 
Cox,  Vaugh.  251,  1  Lev.  253;  Kentick  v.  Par- 
giter,  Cro.  Jac.  208;  Douglass  v.  Kendal,  Yelv. 
187.  Cro.  Jac.  256;  Arlett  v.  Ellis,  7  B.  &  C. 

356,  14  E.  C.  L.  53;  Rogers  v.  Taylor,  2  H.  & 
N.  828. 

6.  Bainbridge  on  Mines  (5th  ed.)  139. 
Provisions  of  Colonial  Charters  as  to  Min«s.  — 

Bainbridge  on  Mines  (1st  Am.  ed.)  38.  See 
also  Jackson  v.  Ingraham,  4  Johns.  (N.  Y.) 
163;  De  Armas  v.  New  Orleans,  5  La.  132;  3 
Kent's  Com.  378,  note;  Lindley  on  Mines,  £  31, 
citing  Charters  and  Constitut'ons,  pt.  1,  pp. 

357,  776.  784.  812,  932;  pt.  2,  pp.  1271,  1274, 
1380,  1383,  1602,  1890,  1898,  1904. 

In  California  the  doctrine  was  announced 
that  gold  and  silver  mines,  on  both  public  and 
private  property,  were  owned  by  the  state. 
Hicks  v.  Bell,  3  Cal.  219;  Stoakes  v.  Barrett, 
5  Cal.  36.  But  this  doctrine  was  afterwards 
abandoned,  Merced  Min.  Co.  v.  Fremont,  7 
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b.  Lands  Ceded  by  Mexico.  —  It  seems  that  the  owner  of  lands  ceded 
by  Mexico,  whether  the  government  or  an  individual,  is  also  the  owner  of  the 
minerals  therein.1 

c.  Reservation  of  Mineral  Lands  by  Government.  —  With  the 
exception  of  the  states  carved  out  of  territory  belonging  to  the  original  thirteen 
states  and  of  the  state  of  Texas,  as  a  general  rule  Congress  has  reserved  the 
mineral  lands  when  creating  the  states  and  admitting  them  to  the  Union.8 

3.  In  Mexico.  —  It  is  considered  that  the  title  to  lands  and  minerals  in 
Mexico  is  allodial,  but  that  the  government,  in  granting  such  title,  has 
reserved  certain  regalian  rights.3 

XIII.  Eminent  Domain.  —  It  has  been  held  that  the  right  of  eminent 
domain  may  be  exercised  to  enable  mine  owners  to  acquire  property  to  be 
used  for  such  purposes  as  are  necessary  and  proper  for  the  successful  develop- 
ment and  operation  of  their  mines.4 

XIV.  Rights  and  Liabilities  as  to  Minerals  Incident  to  Different 
ESTATES  —  1.  In  General.  —  The  general  rule  is  that  a  conveyance  of  land,  in 
the  absence  of  an  express  limitation,  passes  the  entire  estate,  if  the  grantor  is 
seized  of  the  entire  estate,  and  carries  with  it  all  the  grantor's  right  and  title 
to  and  interest  in  the  minerals  therein,  unless  they  are  expressly  reserved  by 
the  terms  of  the  instrument,  or  have  been  previously  granted.5    In  ascertain- 


Cal.  130;  Moore  v.  Smavv,  T7  Cal.  rg9  79  Am. 
Dec.  123. 

Colorado  Statute  —  Leases  of  Coal  Lands.  — 

Colorado  Fuel,  etc.,  Co.  v.  Land  Com'rs,  14 
Colo.  App.  84. 

In  Georgia  it  was  held  in  an  early  case  that 
under  a  grant  from  the  state  to  an  individual 
without  any  reservation  as  to  minerals  there- 
in, Ihe  minerals  would  pass  to  the  grantee. 
Georgia  v.  Canatoo,  cited  in  3  Kent's  Com.  378, 
note. 

New  York  Statutes  —  Certain  Mines  Property 
of  People  of  State. —  Laws  N.  Y.  1890,  c.  411; 
Laws  N.  Y.  T894,  c.  317,  art.  6,  §  80;  Moore  v. 
Brown,  139  N.  Y.  T27. 

And  see  generally  as  to  state  ownership 
Jackson  v.  Ingraham,  4  Johns.  (N.  Y.)  163; 
Jackson  v.  Waters,  12  Johns.  (N.  Y.)  365. 

No  Regalian  Right  in  United  States.  —  U.  S. 
v.  Parrott,  McAll.  (U.  S.)  271,  27  Fed.  Cas.  No. 
15,998;  Glenn  v.  U.  S.,  13  How.  (U.  S.)  260; 
U.  S.  v.  Castillero,  2  Black  (U.  S.)  r7;  Lee 
Doon  v.  Tesh,  68  Cal.  48. 

1.  In  Lands  Obtained  from  Mexico.  —  Dallas's 
Notes  to  Bain  bridge  on  Mi  nes  ( tst  Am.  ed.)  39. 
See  also  U.  S.  v.  Castillero,  2  Black  (U.  S.)  17; 
U.  S.  v.  Parrott,  McAll.  (U.  S.)  271;  27  Fed. 
Cas.  No.  rs.ggS;  Fremont  v.  U.  S.,  r7  How. 
(U.  S  )  542;  Chouteau  v.  Molony,  16  How.  (U. 
S.)  203;  Moore  v.  Smaw,  17  Cal.  199,  79  Am. 
Dec.  123;  Ah  He  v.  Crippen,  19  Cal.  491; 
Boggs  v.  Merced  Min.  Co.,  r4  Cal.  279,  3  Wall. 
((J.  S.)  304. 

2.  Government  Reservation  of  Mineral  Lands. 

. —  Ivanhoe  Min.  Co.  v.  Keystone  Consol.  Min. 
Co.  102  U.  S.  r67;  Hermocilla  v.  Hubbell,  89 
Cal.  8;  Heydenfeldt  v.  Daney  Gold,  etc.,  Min. 
Co.,  ro  Nev.  290;  Com'r  Berdett  to  Reg.  and 
Rec,  Shasta,  Cal.,  Nov.  3.  1874;  Re  Kejslone 
Consol."  Min.  Co.  v.  California,  Copp's  Min. 
Lands  (2d  ed.)  340;  Co.n'r  Williamson  to 
Denver  Office,  Mar.  30,  1877,  Copp's  Min. 
Lands  (2d  ed.)  341;  Keystone  Lode  v.  Nevada, 
15  Land  Dec.  259;  California  v.  Poley,  4  Copp's 
Land  Owner  18;  In  re  Norager,  10  Copp's 
Land  Owner  54.    See  also  Roberts  v.  Cooper, 


20  How.  (U.  S.)  467;  Rev.  Stat.  U.  S.,  §  2318. 
And  see  supra,  this  title,  Location  on  Public 
Lands  —  Reservations  in  Grants  to  States. 

3.  Rule  in  Mexico.  —  Blanchard  and  Weeks 
Lead.  Cas.  Mines,  c.  2,  3;  De  Fooz  on  Mines 
(Halleck's  ed.)  introd.,  §  n;  Gamboa's  Com., 
c.  2,  §§  19,  24-26;  Halleck's  Col.  Min.  Laws 
Spain  and  Mex.  222,  381-387;  Ordenzas  de 
Mineria,  79  et  seq.  See  also  Yale  on  Min. 
Claims  43-47. 

Mexican  Statute  as  to  Concessions.  —  Min.  Law 
U.  S.  of  Mex.,  June  4,  1892,  tit.  1.  art.  5. 

Legally  Acquired  Mining  Property  is  irrevo- 
cable and  perpetuated  as  long  as  the  federal 
tax  is  paid.  Min.  Law  U.  S.  of  Mex.,  June  4, 
1892,  tit.  r,  art.  5. 

4.  Eminent  Domain.  —  See  the  title  Eminent 
Domain,  vol.  io,  pp.  1065,  1086,  and  in  addi- 
tion to  the  cases  there  cited  see  Bliss  v.  King- 
dom, 46  Cal.  651.  Compare  Waddell's  Appeal, 
84  Pa.  St.  90. 

5.  Minerals  Embraced  in  Conveyance  of  Land  — 
England.  —  Curtis  v.  Daniel,  10  East  273; 
Keyse  v.  Powell,  2  El.  &  Bl.  132,  75  E.  C.  L. 
132;  Townley  v.  Gibson,  2  T.  R.  701.  See  also 
Bell  vi  Wilson,  35  L.  J.  Ch.  337;  L.  R.  1  Ch. 
303. 

dm  ted  Stales.  —  State  v.  Coosaw  Min.  Co., 
47  Fed.  Rep.  225,  144  U.  S.  550;  U.  S.  v.  Gear, 
3  How.  (U.  S.)  120;  U.  S.  v.  Gratiot,  14  Pet. 
(U.  S.)  526,  r  McLean  (U.  S.)  554,  26  Fed.  Cas. 
No.  15,249. 

California.  —  Dower  v.  Richards,  73  Cal.  477. 
Illinois.  — Consolidated  Coal  Co.  v.  Schmis- 
seur,  135  111.  37r. 

Kentucky.  —  Kincaid  v.  McGowan,  SS  Ky.  91. 
Missouri.  — Wardell  v.  Watson,  93  Mo.  10S; 
Snoddy  v.  Bolen,  T22  Mo.  479. 

Pennsylvania.  —  Lillibridge  v.  Lackawanna 
Coal  Co.,  r43  Pa.  St.  293,  24  Am.  St.  Rep.  544: 
Chartiers  Block  Coal  Co.  v.  Mellon.  152  Pa. 
St.  286,  34  Am.  St.  Rep.  645;  Thompson  v. 
Mattern,  115  Pa.  St.  501;  Caldwell  v.  Fulton. 
31  Pa.  St.  475,  72  Am.  Dec.  760. 

Texas.  —  Benavides  V.  Hum,  79  Tex.  383. 
Whether  Conveyances  Embrace  Minerals  under 
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ing  the  rights  of  the  grantee  the  language  of  the  instrument  and  the  intent  of 
the  parties,  as  well  as  the  estate  held  by  the  grantor,  should  be  considered.1 

2.  Tenant  in  Fee.  —  When  mines  or  minerals  form  a  part  of  the  whole 
unsevered  inheritance,  an  owner  in  fee  simple  possesses,  in  all  freehold  lands, 
an  unrestricted  right  to  work  the  mines  in  his  estate,  and  his  conveyance 
grants  all  mines  and  minerals  therein.2 

3.  Tenant  for  Life  — a.  Liability  for  Waste.  —  The  right  of  a  tenant  for 
life  to  work  mines  is  subject  to  certain  limitations  and  restrictions.3  Thus, 
conventional  life  tenants,  tenants  by  the  curtesy,  and  tenants  in  dower  are  all 
liable  for  waste.  4    A  tenant  in  tail  after  possibility  of  issue  extinct,  whose 


Streets. — Columbus,  etc.,  R.  Co.  v.  Witherow, 
82  Ala.  193;  Illinois,  etc..  Canal  v.  Haver,  n 
111.  554;  Matthiessen,  etc..  Zinc  Co.  v.  La  Salle, 
117  111.  411;  Union  Coal  Co.  v.  La  Salle,  136 
111.  119;  Des  Moines  v.  Hall.  24  Iowa  236; 
Tousley  v.  Galena  Min.  etc.,  Co.,  24  Kan.  328; 
Hawesville  v.  Hawes,  6  Bush  (Ky.)  232; 
Diedrich  v.  Northwestern  Union  R.  Co.,  42 
Wis.  260,  24  Am.  Rep.  399. 

Implied  Right  to  Surface  Support  Excepted.  — 
Smith  v.  Darby,  L.  R.  7  Q.  B.  718;  Scranton 
v.  Philiips,  94  Pa.  St.  15.  See  also  Snoddy  v. 
Bolen,  122  Mo.  479. 

Implied  Reservation  of  Right  of  Way  to  Lower 
Mineral  Deposits.  —  Chartiers  Block  Coal  Co.  v. 
Mellon,  152  Pa.  Si.  286,  34  Am.  St.  Rep.  645; 
Mansfield  Coal,  etc.,  Co.  v.  Royal  Gas.  Co.,  44 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  70.  See  also  Rend 
v.  Venture  Oil  Co.,  48  Fed.  Rep.  248;  Dower  v. 
Richards,  73  Cal.  477,  81  Cal.  44;  Robbins  v. 
Guffey,  20  Phila.  (Pa.)  400,  48  Leg.  Int.  (Pa.) 
462. 

English  Railroad  Acts  Reserving  Minerals.  — 

London,  etc.,  R.  Co.  v.  Ackroyd,  31  L.  J.  Ch. 
583.  8  Jur.  N.  S.  911.  10  W.  R.  367. 

1.  Construction  of  Deeds  —  England  —  Wilson 
v.  Grey,  L.  R.  3  Eq.  117,  36  L.  J.  Ch.  62;  Asp- 
den  v.  Seddon,  L.  R.  10  Ch.  394. 

United  States.  —  Paine  v.  Griffiths,  (C.  C.  A.) 
86  Fed.  Rep.  452. 

Alabama.  —  Williams  v.  Gi  son,  84  Ala.  228, 
5  Am.  St.  Rep.  368;  Columbus,  etc.,  R.  Co.  v. 
Witherow,  82  Ala.  193. 

Connecticut.  —  Baines  v.  Burt,  38  Conn.  541. 

Georgia.  —  Sil^a  v.  Rankin,  80  Ga.  79. 

Kansas.  —  Tousley  v.  Galena  Min.  etc.,  Co., 
24  Kan.  328. 

Massachusetts.  —  Stockwell  v.  Couillard,  129 
Mass.  232. 

Missouri.  —  Snoddy  v.  Bolen,  122  Mo.  479; 
Wardell  v.  Watson,  93  Mo.  107. 

New  Jersey.  —  Hartwell  v.  Cainman,  10  N. 
J.  Eq.  128,  64  Am.  Dec.  448.  See  also  New 
Jersey  Zinc  Co.  v.  New  Jersey  Franklinite 
Co.,  13  N.  J.  Eq.  323. 

New  York.  —  Armstrong  v.  Lake  Cham- 
plain  Granite  Co.,  147  N.  Y.  497,  49  Am.  St. 
Rep.  683;  Mclntyre  v.  Buell,  (Supm.  Ct.  Gen. 
T.)  10  N.  Y.  Supp.  332.  See  also  Brady  v. 
Brady,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)4ii. 

North  Carolina.  —  Hawkins  v.  Pepper,  117 
N.  Car.  407. 

Pennsylvania.  —  Whitaker  v.  Brown,  46  Pa. 
St.  197;  Williams  v.  Hay,  120  Pa.  St.  485,  6 
Am.  St.  Rep.  719;  Algonquin  Coal  Co.  v. 
Northern  Coal,  etc.,  Co.,  162  Pa.  St.  114; 
Gibson  v.  Tyson,  5  Watts  (Pa.)  34. 

Tennessee.  —  Pearne  v.  Coal  Creek  Min.,  etc., 
Co.,  90  Tenn.  619. 
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Vermont.  — See  Stratton  v.  Lyons,  53  Vt.  641. 

See  also  generally  the  title  Deeds,  vol.  9,  p. 
87;  and  see  Convey  —  Conveyance,  vol.  7,  p. 
484. 

2.  Rights  of  Tenant  in  Fee  —  England.  — 
Lyddal  v.  Weston,  2  Atk.  20;  Seaman  v.  Vaw- 
drey,  16  Ves.  Jr.  393;  Commyn  v.  Kincto.  Cro. 
Jac.  150;  Wilkinson  v.  Proud,  11  M.  &  W.  33; 
Barnes  v.  Mawson,  1  M.  &  S.  77. 

United  States.  —  U.  S.  v.  Castillero,  2  Black 
(U.  S.)  17. 

California.  —  Stinchfield  v.  Gillis,  96  Cal.  33. 

Idaho.  —  Idaho  Gold-Min.  Co.  v.  Union 
Min.,  etc.,  Co.,  (Idaho  1896)  47  Pac.  Rep.  95. 

Iowa.  — Stewart  v.  Chadwick,  8  Iowa  463. 

Nevada.  —  Bullion  Min.  Co.  v.  Croesus  Gold, 
etc.,  Min.  Co.,  2  Nev.  168. 

Ohio.  —  Kelley  v.  Ohio  Oil  Co.,  57  Ohio  St. 
317- 

Pennsylvania. — Caldwell  v.  Fulton,  31  Pa. 
St.  475,  72  Am.  Dec.  760;  Caldwell  v.  Cope- 
land,  37  Pa.  St.  427,  78  Am.  Dec.  436;  Kier  v. 
Peterson,  41  Pa.  St.  357;  Harlan  -j.  Lehigh 
Coal,  etc.,  Co.,  35  Pa.  St.  287;  Brown  v.  Corey, 
43  Pa.  St.  495;  Armstrong  v.  Caldwell,  53  Pa. 
St.  284;  Pennsylvania  Salt  Mfg.  Co.,  v.  Neel, 
54  Pa.  St.  9;  Fairchild  v.  Dunbar  Furnace  Co., 
128  Pa.  St.  485;  Algonquin  Coal  Co.  v.  North- 
ern Coal,  etc.,  Co.,  162  Pa.  St.  114. 

Tennessee.  —  Murray  v.  Allred,  100  Tenn. 
100. 

[■Vest  Virginia.  —  Wilson  v.  Youst,  43  W. 
Va,  826;  Williamson  v.  Jones,  39  W.  Va.  231; 
Williamson  v.  Jones,  43  W.  Va.  562;  Betlman 
v.  Harness,  42  W.  Va.  433. 

3.  Modified  by  Custom  in  Parts  of  England.  — 
Bainbridge  on  Mines  (1st  Am.  ed.)  75,  notes; 
Hevdon  v.  Smith,  13  Coke  68,  2  Brovvnl.  328; 
Ashmead  v.  Ranger,  1  Ld.  Raym.  551;  Stephen- 
son v.  Hill,  3  Burr.  1278;  Doe  v.  Huntington,  4 
East  271;  Brown  v.  Rawlins,  7  East  409;  Win- 
chester v.  Knight,  .1  P.  Wins.  406;  Rowe  v. 
Brenton,  8  B.  &  C.  737,  15  E.  C.  L.  335;  Mard- 
iner  v.  Elliot,  2  T.  R.  746;  Bowser  v.  Maclean, 
2  De  G.  F  &  J.  415. 

4.  Liability  for  Waste  —  Life  Tenant.  —  London 
v.  Webb,  1  P.  Wms.  527;  Clavering  v.  Claver- 
ing,  2  P.  Wms.  388;  Whitfield  v.  Be  wit,  2  P. 
Wms.  240;  Viner  v.  Vaughn,  2  Beav.  466,  4 
Jur.  332;  Spencer  r.  Scurr,  31  Beav.  334,  32  L. 
J.  Ch.  122;  Astry  v.  Ballard,  2  Mod.  193; 
Darcy  v.  Askwith,  Hutton  19;  Reed  v.  Reed, 
16  N.  J.  Eq.  24S;  Neel  Neel,  19  Pa.  St.  323. 
And  see  the  titles  Estates,  vol.  11.  p.  379; 
Waste. 

Tenant  in  Dower  or  by  Curtesy.  —  Bainbridge 
on  Mines  (1st  Am.  ed.)  43,  147;  Stoughton  v. 
Leijrh,  t  Taunt.  410;  Moore  v.  Rollins,  45  Me. 
493;  Billings  7>.  Taylor.  10  Pick.  (Mass.)  460, 
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estate  is  generally  treated  as  equivalent  to  a  life  estate  only,  is,  however,  liable 
only  for  wanton  or  malicious  waste.1 

b.  What  Constitutes  Waste.  —  As  a  general  rule  it  is  an  act  of  waste 
to  work  unopened  mines  or  quarries.2  A  life  tenant  may,  however,  work  an 
open  mine  even  to  exhaustion.3  The  same  rule  would  -apply  as  to  mines 
which  he  was  authorized  to  open;  in  this  respect  he  is  not  different  in  right 
from  a  lessee  for  a  term.4    A  life  tenant  may  make  such  reasonable  use  of 


20  Am.  Dec.  533;  Coates  v.  Cheever,  1  Cow. 
(N.  Y.)  460;  Rockwell  v.  Morgan,  13  N.  J.  Eq. 
384;  Crouch  v.  Puryear,  1  Rand.  (Va.)  258,  10 
Am.  Die.  528.  And  see  the  titles  Curtesy, 
vol.  8.  p.  518;  Dower,  vol.  10,  p.  151 ;  Waste. 

1.  Tenant  in  Tail  After  Possibility  of  Issue 
Extinct.  —  Co.  Litt.  27^;  1  Rolle  184;  Abraham 
v.  Bubb,  Freem.  Ch.  53;  Bowles's  Case,  11 
Coke  83;  Cook  v.  Winford,  1  Eq.  Cas.  Abr.  221, 
par.  2;  Williams  v.  Williams,  12  East  209; 
Aprice's  Case,  3  Leon.  241,  Co.  Litt.  2%a. 
And  see  the  tille  Estates,  vol.  11,  p.  380. 

2.  Wast9  of  Mines  Defined.  —  Bain  bridge  on 
Mines  (1st  Am.  e.l.)  39,  40;  Co.  Litt.  53A,  54/'. 

England.  —  Moyle  v.  Mayle,  Owen  66;  Man- 
wood's  Case,  Moo.  101 ;  Astry  v.  Ballard,  2 
Mod.  193;  Bagot  v.  Bigot,  32  Beav.  509;  Viner 
v.  Vaughan,  2  Beav.  466;  Elias  v.  Griffith,  8 
Ch.  D.  521,  26  W.  R.  869,  38  L.  T.  N.  S.  871; 
Darcy  v.  Askwith,  Hob.  234,  Hutton  19;  Whit- 
field v.  Bewit,  2  P.  Wins.  242. 

Illinois.  —  Bond  v.  Lock  wood,  33  111.  212. 

Maine.  —  Drown  v.  Smith,  52  Me.  141. 

Maryland.  — Owing?  v.  Emery,  6  Gill  (Md.) 
260;  Gallagher  v.  Shipley.  24  Md.  418,  87  Am. 
Dec.  611. 

Massachusetts.  —  Pynchon  v.  Stearns,  11 
Met.  (Mass.)  304,  45  Am.  Dec.  207. 

New  Hampshire.  —  Chase  v.  Hazelton,  7  N. 
H.  177. 

New  Jersey.  —  Reed  v.  Reed,  16  N.  J.  Eq. 
248;  Shaw  v.  Wallace,  25  N.  J.  L.  453. 

New  York.  —  Freer  v.  Stotenbur,  36  Barb. 
(N.  Y.)  641;  Jackson  v.  Brownson,  7  Johns. 
(N.  Y.)  227,  5  Am.  Dec.  258. 

Vermont.  —  Keeler  v.  Eastman,  11  Vt.  293. 

Virginia.  —  Findlay  v.  Smith,  6  Munf.  (Va.) 
134,  8  Am.  Dec.  733;  Crouch  v.  Puryear,  I 
Rand.  (Va.)  258;  10  Am.  Dec.  528. 

See  also  the  title  Waste. 

May  Not  Work  Abandoned  Mine.  —  Bagot  v. 
Bagot,  32  Beav.  509. 

Boring  New  Well  for  Petroleum.  —  Elwell  v. 
Burnside,  44  Barb.  (N,  Y.)  447;  Sloughton's 
Appeal,  88  Pa.  St.  198;  Marshall  v.  Mellon, 
179  Pa.  St.  371,  57  Am.  St.  Rep.  601;  Crouch 
v.  Puryear,  1  Rand.  (Va.)  258,  10  Am.  Dec.  52S; 
Lewisburg  Baptist  Uni.ersity  v.  Tucker,  31 
W.  Va.  622;  Williamson  v.  Jones,  43  W.  Va. 
562,  64  Am.  St.  Rep.  891;  1  Loma's  Dig.  Laws 
Real  Prop.  54-57. 

Tenant  Without  Impeachment  May  Open.  — 
Tracy  v.  Tracy,  1  Vern.  23;  Bray  v.  Tracy,  W. 
Jones  51;  Aston  v.  Aston,  1  Ves.  264. 

3.  Right  to  Work  Open  Mines  —  England.  — 
Clavering  v.  Claveiing,  2  P.  Wms.  388;  Elias 
v.  Snowdon  Slate  Quarries  Co.,  4  App.  Cas. 
454,  8  Ch.  D.  521;  Bagot  v.  Bagot,  32  Beav. 
509;  Stoughton  v.  Leigh,  1  Taunt.  402;  Astry 
v.  Ballard,  2  Lev.  185;  Whitfield  v.  Bewit,  2  P. 
Wms.  242;  Cowley  v.  Wellesley,  35  Beav.  635; 
Millett  v.  Davey,  31  Beav.  470;  Darcy  v. 
Askwith,  Hob.  234,  Hutton  19. 


Maryland.  — Owings  v.  Emerv.  6  Gill  (Md.) 
260;  Franklin  Coal  Co.  v.  McMillan,  49  Md. 
549,  33  Am.  Rep.  280. 

New  Jersey.  —  Vervalen  v.  Older,  8  N.  J.  Eq. 
98;  Capner  v.  Flemington  Min.  Co.,  3  N.  J. 
Eq.  467. 

New  York.  —  Freer  v.  Stotenbur.  36  Barb. 
(N.  Y.)  641. 

Pennsylvania,  —  Kier  v.  Peterson,  41  Pa.  St. 
361;  Williard  v.  Williard,  56  Pa.  St.  ng;  Neel 
1.  Neel,  19  Pa.  St.  323;  Irwin  v.  Covode,  24 
Pa.  St.  162;  Lynn's  Appeal,  31  Pa.  St.  44,  72 
Am.  Dec.  721;  Chicago,  etc.,  Oil,  etc.,  Co.  v. 
U.  S.  Petroleum  Co.,  57  Pa.  St.  83;  Rankin's 
Appeal,  1  Mona.  (Pa.)  308,  (Pa.  1886)  16 
Atl.  Rep.  82;  Shoemaker's  Appeal,  106  Pa.  St. 
392;  Westmoreland  Coal  Co.'s  Appeal,  85"  Pa. 
St.  344;  Wentz's  Appeal,  106  Pa.  St.  301;  Mc- 
Clintotk  v.  Dana,  106  Pa.  Si.  386;  Coleman's 
Appeal,  62  Pa.  St.  252. 

Virginia,  —  Findlay  v.  Smith,  6  Munf.  (Va.) 
134,  8  Am.  Dec.  733. 

West  Virginia  —  Koen  v.  Bartlett,  41  W. 
Va.  559,  56  Am.  St.  Rep.  884. 

What  Is  Open  Mine.  —  Astry  v.  Ballard,  2 
Mod.  193,  Bell  v.  Wilson,  2  Drew.  &  Sm.  395, 
L.  R.  I.  Ch.  303;  Shaw  v.  Wallace,  25  N.  J.  L. 
453.  See  also  Lykens  Valley  Coal  Co.  v.  Dock, 
62  Pa.  St.  232. 

Use  of  Goal  Already  Mined.  —  Neel  v.  Neel,  19 
Pa.  St.  323;  Irwin  v.  Covode,  24  Pa.  St. 
162. 

May  Work  Vein  Through  New  Pit.  —  Clavering 

v.  Clavering,  2  P.  Wms.  388;  Elias  v.  Snowdon 
Slate  Quarries  Co.,  4  App.  Cas.  454;  Billings 
v.  Taylor,  10  Pick.  (Mass.)  460,  20  Am.  Dec. 
533;  Gaines  v.  Green  Pond  Iron  Min.  Co.,  33 
N.  J.  Eq.  603;  Coates  v.  Cheever,  I  Cow.  (N. 
Y.)  460;  Ciouch  v.  Puryear,  1  Rand.  (Va.)  258, 
10  Am.  Dec.  528. 

Petroleum. —  It  has  been  held  that  oil  pro- 
duced from  wells  on  land  leased  for  oil  pur- 
poses, during  the  owner's  life,  is  income,  and 
not  part  of  the  corpus  of  the  estate,  as  between 
life  tenants  and  remaindermen.  Woodburn's 
Estate,  27  W.  N.  C.  (Pa.)  305. 

4.  Authorized  Openings.  —  Mitchell  v.  Dors,  6 
Ves.  Jr.,  147;  Hanson  v.  Gardiner,  7  Ves.  Jr. 
308;  Cuddon  v.  Morley,  7  Hare  202;  Abraham 
v.  Bubb,  Freem.  Ch.  53;  London  v.  Web,  1  P. 
Wms.  527;  Astry  v.  Ballard,  2  Mod.  193; 
Darcy  v.  Askwith.  Hob.  234:  Capner  v.  Flem- 
ington Min.  Co.,  3  N.  J.  Eq.  467.  See  also 
Rutland  v.  Greene,  Sid.  152;  Clavering  1: 
Clavering,  2  P.  Wms.  388;  Kier  v.  Peterson, 
41  Pa.  St.  361. 

Presumption.  —  In  the  absence  of  a  showing 
to  the  contrary,  it  is  presumed  that  there  is 
authority  in  the  title  papers  for  the  work  done 
by  the  tenant.  Elias  z\  Snowdon  Slate  Quar- 
ries  Co.,  4  App.  Cas.  454;  Hamilton  v.  Ely,  4 
Gill  (Md.)  34;  Lynn's  Appeal,  31  Pa.  St.  44,  72 
Am.  Dec.  721. 
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mines  and  minerals  as  is  necessary  for  the  purposes  of  husbandry  and  repair,1 
but  such  right  does  not  extend  to  malicious,  unreasonable,  or  extravagant 
use.2  And  it  has  been  held  that  in  a  new  country  a  life  tenant  may  even 
open  mines  without  being  guilty  of  waste.3 

4.  Mortgagee  in  Possession.  —  A  mortgagee  in  possession  may,  in  order  to 
provide  for  the  payment  of  the  mortgage,  work  mines  which  have  been 
already  opened,  and,  if  necessary,  open  new  ones,4  being  accountable  to  the 
mortgagor  for  proper  operation.5 

5.  When  Surface  and  Mineral  Estates  Severed  —  a.  In  General.  —  It  is  w  i  ll 
settled  that  a  mine  may  be  severed  from  the  surface,  the  surface  being  held 
in  fee  by  one  person  and  the  mine  by  another.  The  ownership  of  a  mine 
after  severance  is  to  all  intents  and  purposes  the  same  as  the  ownership  of 
land,  and  is  attended  with  all  the  attributes  and  incidents  peculiar  thereto. 
The  mine  itself  may  in  turn  be  divided  longitudinally  and  each  stratum 
become  the  subject  of  a  grant,  the  mine  thus  becoming  the  property  of  as 
many  owners  as  there  are  different  strata.6 


1.  Permissive  Waste.  —  Co.  Liu.  41/'/  Owen 
67;  Neel  v.  Neel,  19  Pa.  St.  323;  Irwin  v. 
Covode,  24  Pa.  St.  162;  Westmoreland  Coal 
Co.'s  Appeal,  85  Pa.  St.  314;  Findlay  v.  Smith, 
6  Munf.  (Va.)  138,  8"  Am.  Dec.  733. 

2.  Use  Must  Be  Reasonable.  —  Bainbridge  on 
Mines  48;  Packington's  Case,  3  Atk.  215; 
Abraham  v.  Bubb,  Freem.  Ch.  53;  Vane  v. 
Barnard,  2  Vern.  738,  1  Salk.  161;  London  v. 
Web,  1  P.  Wms.  527;  Aston  v.  Aston,  1  Ves. 
264;  Peirs  v.  Peirs,  1  Ves.  521;  Rolt  v.  Somer- 
ville,  3  Eq.  Cas.  Abr.  759;  par.  8;  Strathmore 
v.  Bowes,  2  Bro.  C.  C.  88;  Pyne  v.  Dor,  1  T. 
R.  55;  Bowles's  Case,  11  Coke,  79. 

3.  When  Life  Tenant  May  Open  Mines.  —  Bond 
v.  Lockwood,  33  111.  212;  Drown  v.  Smith,  52 
Me.  141;  McCay  v.  Wait,  51  Barb.  (N.  Y.)  225; 
Findlay  v.  Smith,  6  Munf.  (Va.)  134,  8  Am. 
D.-c.  733- 

A  life  tenant  has  not  ihe  right  to  lease  un- 
opened gas  wells  on  the  estate.  Marshall  v. 
Mellon,  26  Pittsb.  Leg.  J.  N.  S.  (Pa.)  290,  17 
Pa.  Co.  Ct.  366. 

4.  Right  of  Mortgagee  as  to  Mines.  —  Williams 
7>.  Medlicot,  6  Price  496;  Rowe  v.  Wood,  I  Jac. 
&  W.  315;  Thorneycroft  v.  Crockett,  16  Sim. 
445;  Hood  v.  Easton,  2  Giff.  692,  2  Jur.  N.  S. 
729;  Powell  v.  Aiken,  4  Kay  &  J.  345;  Milieu 
v.  Davey,  31  Beav.  470,  32  L.  J.  Ch.  122,  11 
W.  R.  176;  Clegg  v.  Clegg,  3  Giff.  322;  Elias 
v.  Snowdon  Slate  Quarries  Co.,  4  App.  Cas. 
454;  Norton  v.  Cooper,  25  L.  J.  Ch.  121 ; 
Gloucester  County  Bank  v.  Rudry  Merthvr 
Steam,  etc.,  Colliery  Co.,  (1895)  1  Ch.  629,  12 
Reports  183.  See  also  Young  v.  Northern  Illi- 
nois Coal,  etc.,  Co.,  9  Biss.  (U  S.)  300;  Den  v. 
Kenny,  5  N.  J.  L.  634;  Capner  v.  Flemington 
Min.  Co.,  3  N.  J.  Eq.  467. 

5.  Must  Operate  Properly.  —  Hood  v.  Easton, 
2  Giff.  692,  2  Jur.  N.  S.  729;  Millett  v.  Davey, 
31  Beav.  470,  32  L.  J.  Ch.  122,  11  W.  R.  176; 
Van  Buren  v.  Olmstead,  5  Paige  (N.  Y.)  9. 
See  also  Irwin  v.  Davidson,  3  Ired.  Eq.  (38  N. 
Car.)  311. 

6.  Mine  and  Surface  Severed. — England. — Great- 
head  v.  Morley,  3  M.  &  G.  139,  42  E.  C.  L.  80, 
10  L.  J.  C.  PI.  246;  Heydon  v.  Smith,  13  Coke 
68,  Godb.173;  Ashmead  v.  Ranger,  1  Ld.  Raym. 
551;  Commyn  v.  Kincto,  Cro.  Jac.  150;  Barnes 
v.  Mawson.  I  M.  &  S.  77;  Rowbotham  v.  Wil- 
son, 8  H.  L.  Cas.  348;  Grey  v.  Northumber- 
land, 17  Ves.  Jr.  281;  Buckley  v.  Howell,  29 
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Beav.  546;  Keyse  v.  Powell,  2  El.  &  Bl.  132, 
75  E.  C.  L.  132;  In  re  Milward,  L.  R.  6  Eq. 
248;  Rowe  v.  Brenlon,  8  B.  &  C.  737,  15  E.  C. 
L.  335;  Williams  v.  Groucott,  4  B.  &  S.  149, 
116  E.  C.  L.  149;  Ballacorkish  Silver,  etc., 
Min.  Co.  v.  Harrison,  29  L.  T.  N.  S.  658,  L.  R. 
5  P.  C.  49;  Hodgkinson  v.  Fletcher,  3  Dougl. 
31,  26  E.  C.  L.  24;  Low  Moor  Co.  r.  Stanley 
Coal  Co.,  34  L.  T.  N.  S.  186;  Bell  v.  Wilson, 
L.  R.  1  Ch.  303,  12  Jur.  N.  S.  263,  35  L.  J.  Ch. 
337;  Rowe  v.  Grenfel,  R.  &  M.  396,  21  E.  C. 
L.  470;  Humphries  v.  Brogden,  12  Q.  B.  739, 
64  E.  C.  L.  739,  1  Eng.  L.  &  Eq.  241;  Davis 
v.  Treharne,  6  App.  Cas.  460;  Harris  v.  Ryd- 
ing,  5  M.  &  W.  60;  Smart  z:  Morton,  5  El.  & 
Bl.  30,  85  E.  C.  L.  30.  See  also  Bowser  v. 
Maclean,  2  De  G.  F.  &  J.  415. 

Canada.  - —  Bakers.  McLelland,  24  Can.  Sup. 
Ct.  416;  Ontario  Natural  Gas  Co.  v.  Gosfield, 
iS  Ont.  App.  626. 

United  States.  —  Rutland  Marble  Co.  v.  Rip- 
ley, 10  Wall.  (U.  S.)  339;  U.  S.  v.  Castillero.  2 
Black  (U.  S.)  17;  Dower  v.  Richards,  151  U. 
S.  658;  Davis  v.  Weibbold,  139  U.  S.  507; 
Deffeback  v.  Hawke,  115  U.  S.  392;  Barden  v. 
Northern  Pac.  R.  Co.,  154  U.  S.  288;  U.  S.  v. 
Iron  Silver  Min.  Co.,  128  U.  S.  673;  Iron  Silver 
Min.  Co.  v.  Mike,  etc.,  Gold,  etc.,  Min.  Co., 
143  U.  S.  394;  Sullivan  v.  Iron  Silver  Min.  Co., 
143  U.  S.  431;  Reynolds  j.  Iron  Silver  Min. 
Co.,  116  U.  S.  687;  Noyes  v.  Mantle,  127  U. 
S.  348;  Grubb  v.  Bayaid,  2  Wall.  Jr.  (C.  C.) 
81,  11  Fed.  Cas.  No.  5,849;  Hyatt  v.  Yin- 
cennes  Nat.  Bank,  113  U.  S.  408;  Woodside  v. 
Ciceroni,  (C.  C.  A.)  93  Fed.  Rep.  1;  Irwin  v. 
U.  S.,  16  How.  (U.  S.)  522. 

Alabama.  —  Williams  v.  Gibson,  84  Ala.  228, 
5  Am.  St.  Rep.  368;  Columbus,  etc.,  R.  Co.  v. 
Witherow,  82  Ala.  193;  Riddle  v.  Brown,  20 
Ala.  412,  56  Am.  Dec.  202. 

California.  —  Moore  v.  Smaw,  17  Cal.  199, 
79  Am.  Dec.  123;  Wheeler  v.  West,  71  Cal. 
126;  Dietz  v.  Mission  Transfer  Co.,  95  Cal. 
92,  25  Pac.  Rep.  423;  McLaughlin  v.  Powell,  50 
Cal.  64;  Dower  v.  Richards,  73  Cal.  477,  81 
Cal.  44;  Chicago  Quartz  Min.  Co.  v.  Oliver,  75 
Cal.  194,  7  Am.  St.  Rep.  143;  Higgins  v.  Cali- 
fornia Petroleum,  etc.,  Co.  109  Cal.  304;  Her- 
mocilla  v.  Hubbell,  89  Cal.  8;  Clary  v.  Hazlitt, 
67  Cal.  286;  Lorenz  v.  Waldron,  96  Cal.  243; 
Smith  v.  Hill,  8g  Cal.  122. 

Colorado,  —  Hugunin  v.  McCunniff,  2  Colo. 
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b.  How  Severance  Accomplished  —  (i)  By  Conveyance. —  Severance 
may  be  accomplished  by  a  conveyance  of  the  mines  and  minerals  only,  or  by 


367;  Cary  Hardware  Co.  v.  McCarty,  10  Colo. 

App.  200. 

Coniiicliciti.  —  Hariford,  etc.,  Ore  Co.  v. 
Millar,  41  Conn.  112. 

Georgia. —  Silva  v.  Rankin,  80  Ga.  79;  House 
v.  P.ilmsr,  9  Ga.  497. 

Illinois. — •  M  itthiessen,  clc,  Zinc  Co.  v.  La 
Salle,  117  III.  411;  Illinois,  etc..  Canal  v. 
Haven,  n  111.  554;  Union  Coal  Co.  v.  La  Salle, 
136  III.  119;  Wilms  v.  Jess,  94  111.  464,  34  Am. 
Rep.  242;  Consolidated  Coal  Co.  v.  Schmis- 
seur,  135  111.  37r. 

Indiana.  —  Knight  v.  Indiana  Coal,  etc.,  Co., 
47  Ind.  105,  17  Am.  Rep.  692;  Haywood?'.  Ful- 
mer,  (Ind.  1892)  32  N.  E.  Rep.  574;  Owens  v. 
Lewis,  46  Ind.  488;  Rogers  v.  Cox,  96  Ind.  157, 
49  Am.  Rep.  152. 

Iowa. — Stewart  r.Chadwick,  8  Iowa  463; 
Mickle  v.  Douglass,  75  Iowa  78;  Livingston  v. 
Moingona  Coal  Co.,  49  Iowa  369,  31  Am.  Rep. 
150;  Randolph  v.  Halden,  44  Iowa  327;  Des 
Moines  v.  Hall,  24  Iowa  236. 

Kansas.  —  Tousley  v.  Galena  Min.,  etc.,  Co., 
24  Kan.  328. 

Kentucky.  —  Kincaid  v.  McGowan,  88  Ky. 
91;  Kelly  v.  Donahoe,  2  Met.  (Ky.)  482. 

Maine.  —  Winthrop  v.  Fairbanks,  41  Me.  307 ; 
Duncan  v.  Sylvester,  24  Me.  482,  41  Am.  Dec. 
400;  Rowell  v.  Bodfish,  (Me.  1887)  10  All.  Rep. 
443. 

Massachusetts.  —  Adam  v.  Briggs  Iron  Co., 
7  dish.  (Mass.)  361;  Clap  v.  Draper,  4  Mass. 
266,  3  Am.  Dec.  215;  Arnold  v.  Stevens,  24 
Pick.  (Mass.)  106,  35  Am.  Dec.  305 ;  Stockbridge 
Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  290. 

Michigan.  —  Hartford  Iron  Min.  Co.  v. 
Cambria  Min.  Co..  93  Mich.  93,  32  Am.  St. 
Rep.  488. 

Missouri.  —  Desloge  v.  Pearce.  38  Mo.  588 ; 
Wardell  v.  Watson,  93  Mo.  108;  Snoddy  v. 
Bolen,  122  Mo.  479;  Beattie  v.  Rocky  Branch 
Coal  Co.,  56  Mo.  App.  221. 

Montana.  — Butte  City  Smoke-house  Lode 
Cases,  6  Mont.  397;  Silver  Bow.  Min,  etc.,  Co. 
v.  Clark,  5  Mont.  378;  Talbott  v.  King,  6 
Mont.  76;  Butte,  etc.,  Min.  Co.  v.  Sloan,  16 
Mont.  97. 

Nevada.  — Bullion  Min.  Co.  v.  Croesus  Gold, 
etc.,  Min.  Co.,  2  Nev.  168,  3  Nev.  336. 

NewYork.  —  Marvin  v.  Brewster  Iron  Min. 
Co.,  55  N.  Y.  538,  14  Am.  Rep.  322;  Ryckman 
v.  Gillts,  57  N.  Y.  68,  15  Am.  Rep.  464;  Shep- 
herd *.  McCalm^nt  Oil  Co.,  38  Hun  (N.  Y.)  37. 
See  also  Mclntyre  v.  Buell,  (Supm.  Ct.  Gen. 
T.)  10  N.  Y.  Supp.  332,  57  Hun  (N.  Y.)  5S6 

New  Jersey.  —  Boston  Franklinite  Co.  v.  New 
Jersey  Zinc  Co.,  13  N.  J.  F.q.  215;  Silsby  v. 
Trotter,  29  N.  J.  Eq.  233;  Hart  well  v.  Cam- 
man,  10  N.  J.  Eq.  128,  64  Am.  Dec.  448. 

North  Carolina.  —  Hawkins  v.  Pepper,  117 
N.  Car.  407;  Reaves  v.  Ore  Knob  Copper  Co., 
74  N.  Car.  593. 

Ohio.  —  Burgner  v.  Humphrey,  41  Ohio  St. 
340;  Pomeroy  v.  Buckeye  Salt  Co  ,  37  Ohio 
St.  520. 

Pennsylvania.  —  Lillibridge  v.  Lackawanna 
Coal  Co.,  143  Pa  St.  293,  24  Am.  St.  Rep. 
544;  Carnahan  v.  Brown,  60  Pa.  St.  23;  Johns- 
town Iron  Co,     Cambria  Iron  Co,,  32  Pa,  St. 


241,  72  Am.  Dec.  7S3;  Moore  v.  Miller.  8  Pa. 
St.  272;  Harlan  v.  Lehigh  Coal,  etc.,  Co.,  35 
Pa.  St.  287;  Funk  v.  llaldeman,  53  Pa.  St. 
229;  Gloninger  v.  Franklin  Coal  Co.,  £5  Pa. 
St,  9,  93  Am.  Dec.  720;  Dark  v.  Johnston,  55 
Pa.  St.  164,  93  Am.  Dec.  732;  Union  Petroleum 
Co.  v.  Bliven  Petroleum  Co.,  72  Pa.  St.  173; 
Caldwell  v.  Copelantl,  37  Pa.  St.  427,  78  Am. 
Dec.  436;  Armstrong  v.  Caldwell,  53  Pa.  St. 
2S4;  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72 
Am.  Dec.  760;  Turner  v.  Reynolds,  23  Pa.  St. 
199;  Montooth  v.  Gamble,  123  Pa.  St.  240; 
Fairchild  z.  Dunbar  Furnace  Co.,  128  Pa.  St. 
485;  Charliers  Block  Coai  Co.  v.  Mellon,  152 
Pa.  St.  286,  34  Am.  St.  Rep.  645;  Hope's  Appeal, 
(Pa.  1886)  2  Cent.  Rep  43;  Rankin's  Appeal, 
1  Mona.  (Pa.)  30S;  Lazarus's  Estate,  145  Pa. 
St.  r;  Williams  v.  Hay,  120  Pa.  St.  485,  6  Am. 
St.  Rep.  719;  Fairview  Coal  Co.  v.  Hay,  (Pa, 
1888)  14  Atl.  Rep.  383;  Heckscher  v.  Sheafier, 
(Pa.  18S8)  14  Atl.  Rep.  53;  McGowan  v.  Bailey. 
146  Pa.  St.  572;  Kistler  v.  Thompson,  158  Pa. 
St.  139;  Pringle  v.  Vesta  Coal  Co.,  172  Pa.  St. 
43S;  Jones  v.  Wagner,  66  Pa.  St.  429.  5  Am. 
Rep.  3S5;  Horner  v.  Waison,  79  Pa.  St.  242, 
21  Am.  Rep.  55;  Coleman  v.  Chadwick,  80  Pa. 
St.  81,  21  Am.  Rep.  93;  Carlin  v.  Chappel, 
101  Pa.  St.  348,  47  Am.  R'ep.  722;  McCracken 
v.  Gumbert,  131  Pa.  St.  36;  Lulay  v.  Barnes, 
172  Pa.  St.  331;  Plummer  v.  Hillside  Coal, 
etc.,  Co.,  160  Pa.  St.  483;  Lewey  v.  H.  C. 
Fricke  Coke  Co.,  166  Pa.  St.  536,  45  Am.  St. 
Rep.  684;  Pearl  v.  Brice,  152  Pa.  St.  277; 
Wliitaker  v.  Brown,  46  Pa.  St.  197.  See  also 
Ashman  v.  Wigton,  (Pa  1887)  12  Atl.  Rep.  74. 

South  Carolina.  —  McBee  v.  Loftis,  I  Strobh. 
Eq.  (S.  Car.)  90;  Massot  v.  Moses,  3  S.  Car. 
168.  16  Am.  Rep.  697. 

Tennessee.  —  Pearne  v.  Coal  Creek  Min., 
etc.,  Co.,  90  Tenn.  619;  Barnard  v.  Roane 
Iron  Co.,  85  Tenn.  139;  Reliance  Coal,  etc., 
Co.  7i.  Kentucky  Coal,  etc.,  Co.,  93  Tenn.  191. 

Texas.  —  Benavides  v.  Hunt,  79  Tex.  3S3; 
Cowan  v.  Hardeman,  26  Tex.  217. 

Utah.  —  Adams  v.  Reed,  1 1  Utah  480;  Smith 
v  Jones,  21  Utah  270. 

Vermont. — Smith  v.  Benson,  9  Vl.  138,  31 
Am.  Dec.  614. 

Virginia.  —  Lee  v.  Baumgardner,  86  Va.  315. 

West  Virginia.  —  List  v.  Cotts,  4  W.  Va.  543; 
Wood  County  Petroleum  Co.  v.  West  Virginia 
Transp.  Co., '28  W.  Va.  210.  57  Am.  Rep.  659. 

Wisconsin  —  Gillett  v.  Treganza,  6  Wis.  343. 

Continental  Systems.  —  Delebeque's  Traite 
des  Mines  17;  De  Fooz  on  Mines  (Halleck's 
ed  )  introd.,  §  3,  and  c.  2. 

Presumption  Against  Severance. —  Kevse  v. 
Powell,  2  El  &  Bl.  132,  75  E.  C.  L.  132;  Adam 
v.  Briggs  Iron  Co.,  7  Cush.  (Mass.)  361. 

Surface  and  Minerals  Taxable  Separately.  — 
Sanderson  v.  Scranton,  105  Pa.  St.  469;  Dela- 
ware, etc.,  R.  Co.  v.  Sanderson,  109  Pa.  St. 
5S3,  5S  Am.  Rep.  743. 

Mineral  Estate  Not  License,  Easement,  or  Other 
Incorporeal  Hereditament.  —  Williams  v.  Gibson. 
84  Ala.  22S.  5  Am.  St.  Rep.  36S;  Knight  9. 
Indiana  Coal,  etc.,  Co.,  47  Ind.  105,  17  Am. 
Rep.  6q2;  New  Jersey  Zinc  Co.  v.  New  Jersey 
Franklinite  Co.,  13  N.  J.  Eq.  332;  Caldwell  v, 
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as  to  Minerals. 


a  conveyance  of  the  land  with  a  reservation  or  exception  as  to  the  mines  and 
minerals. 1 

(2)  By  Adverse  Possession.  —  Title  to  a  mine  may  be  acquired,  and  conse- 
quently severance  may  be  accomplished,  by  adverse  possession.2  But  in 
order  to  be  effectual  the  possession  must  be  open,  notorious,  and  adverse 
und_r  color  of  title  or  claim  of  right.  Merc  possession  of  the  surface  after  a 
severance  is  not  possession  of  the  mines  beneath.  Neither  the  owner  of  the 
surface  nor  the  owner  of  the  mines  can  claim  the  other  estate  merely  by  force 
of  his  possession  of  his  own.3  Secret  mining  alone  will  not  create  a  right  in 
the  trespasser  adverse  to  the  real  owner,  and  the  statute  does  not  begin  to  run 
until  the  discovery  of  such  trespass.'1 

(3)  By  Custom  or  Prescription.  —  In  some  parts  of  England  both  custom 
and  prescription  have  been  held  sufficient  to  create  a  severance  of  the  minerals 
from  the  surface  ownership,  or  vice  versa.*    But  as  a  general  rule  that  doctrine 


Fulton,  31  Pa.  St.  475,  72  Am.  Dec.  760; 
Lillibridge  v.  Lackawanna  Coal  Co.,  14.3  Pa. 
St.  293,  24  Am.  St.  Rep.  544.  Compare  Char- 
tiers  Block  Coal  Co.  v.  Mellon,  152  Pa.  St.  286, 
34.  Am.  St.  Rep.  645. 

"  Mines "  Means  Subsoil  Containing  Minerals 
and  Not  Merely  Minerals  Themselves.  —  Eardley 
v.  Granville,  3  Ch.  D.  826. 

1.  Severance  by  Conveyance  —  England.  — 
Cardigan  v,  Armitage,  2  B.  &  C.  [97,  9  E.  C. 
L.  60;  Hext  v.  Gill,  27  L.  T.  N.  S.  291,  20  W. 
R.  957,  L.  R.  7  Ch.  699;  Clietham  v.  William- 
son, 4  East  469;  Doe  v.  Lock,  2  Ad.  &  El.  743, 
29  E.  C.  L.  201;  Fancy  v.  Scott,  2  M.  &  R.  335, 
17  E.  C.  L.  307;  Hodgson  v.  Field,  7  East  613; 
Jersey  v.  Guardians  of  Poor,  22  Q.  B.  D.  555. 
S;e  also  Staukeley  v.  Butler,  Hob.  168; 
Winter  v.  Lovedon,  1  Ld.  Raym.  267. 

United  Stales.  —  Cowell  v.  Lammers,  21  Fed. 
Rep.  200;  Plummer  v.  Hillside  Coal,  etc.,  Co., 
104  Fed.  Rep  210. 

California.  —  Dietz  v.  Mission  Transfer  Co., 
95  Cal.  92.  . 

Georgia.  —  House  v.  Palmer,  9  Ga.  497. 

New  Jersey.  —  New  Jersey  Zinc  Co.  v.  New 
Jersey  Franklinite  Co.,  13  N.  J.  Eq.  323;  Hart- 
well  v.  Camman,  10  N.  J.  Eq.  128,  64  Am. 
Dec.  418. 

New  York.  —  Armstrong  v.  Lake  Cham  plain 
Granite  Co.,  147  N.  Y.  495,  49  Am.  St.  Rep. 
683;  Brady  v.  Brady,  (Supm.  Ct.  Spec.  T.)  31 
Misc.  (N.  Y.)  411. 

Pennsylvania. — Gibson  v.  Tyson,  5  Watts 
(Pa.)  34;  Kier  v.  Peterson,  41  Pa.  St.  357; 
Thompson  v.  Mattern,  115  Pa.  St.  501;  Ben- 
son v.  Miners  Bank,  20  Pa.  St.  370. 

Utah.  —  Adams  v.  Reed,  n  Utah  480. 

Reservation  in  United  States  Patents.  —  Del 
Moite  Min.,  etc,  Co.  v.  Last  Chance  Min., 
etc  ,  Co.,  171  U.  S.  55;  Bardcn  v.  Northern 
Pac.  R.  Co.,  154  U.  S.  288;  Carson  City  Gold, 
etc.,  Min.  Co.  v.  North  Star  Min.  Co.,  73  Fed. 
Rep.  597;  Tyler  Min.  Co.  v.  Last  Chance  Min. 
Co.,  71  Fed.  Rep.  8^8;  San  Pedro,  etc.,  Co.  v. 
U.  S.,  146  U.  S.  120;  Clary  v.  Hazlitt,  67  Cal. 
286;  Butte  City  Smoke-House  Lode  Cases,  6 
Mom.  397;  Talbott7'.  King,  6  Mont.  76;  Silver 
Bow  Min.,  etc.,  Co.  v.  Clark,  5  Mont.  37S. 

Eeservation  by  Statute.  —  Midland  R.  Co.  v. 
Charkley,  L  R.  4  Eq  19. 

Distinction  Between  Reservation  and  Exception. 
—  See  Except — Exception,  vol.  11,  p  555. 

2.  Title  by  Adverse  Possession.  —  Greathead  v. 
Morley,  3  M.  &  G.  139,  42  E.  C.  L.  80;  Batnes 
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v.  Mavvson,  1  M.  &  S.  77;  Rowe  v.  Gienfel,  R. 
&  M.  396,  21  E.  C.  L.  470;  Adam  v.  Briggs 
Iron  Co.,  7  Cush.  (Mass.)  36r;  Desloge  v. 
Pearce,  38  Mo.  588;  Jackson  v.  Olitz,  8  Wend. 
(N.  Y.)  440.  And  see  the  title  Adverse  Pos- 
session, vol.  1,  p.  874. 

Nonuser  alone  will  not  set  the  statute  of  limi- 
tations running  against  the  real  owner  in  the 
absence  of  some  limitation  in  the  title  paper. 
House  v.  Palmer,  9  Ga.  497;  Marvin  v. 
Brewster  Iron  Min.  Co.,  55  N.  Y.  538,  14  Am. 
Rep.  322;  Smiles  v.  Hastings,  24  Barb.  (N.  Y.) 
44;  Armstrong  v.  Caldwell,  53  Pa.  St.  284. 
See  also  Smith  v.  Loyd,  9  Exch.  562;  Perkins 
v.  Stockwell,  131  Mass.  529;  Monroe  v. 
Bowen,  26  Mich.  523. 

3.  Character  of  Possession  —  England.  — 
Tyrwhitt  v.  Wynne,  2  B.  &  Aid.  554;  Cullen 
v.  Rich,  Bullet  N.  P.  102/';  Rich  v.  Johnson, 
2  Stra.  1142;  Hodgkinson  v.  Fletcher,  3  Dougl. 
31,  26  E  C.  L.  24. 

United  States.  —  Hamilton  v.  Southern  Ne- 
vada Gold,  etc.,  Min.  Co.,  13  Sawy.  (U.  S.) 
TI3.  33  Fed.  Rep.  562;  Woodruff  v.  North 
Bloomtield  Gravel  Min.  Co.,  18  Fed.  Rep.  753. 

California.  —  Partridge  v.  McKinney,  10 
Cal.  181;  O'Keiffe  v.  Cunningham,  9  Cal.  589; 
English  :•.  Johnson,  17  Cal.  107,  76  Am.  Dec. 
574;  Maine  Boys  Tunnel  Co.  r.  Boston  Tun- 
nel Co.,  37  Cal.  40. 

Georgia.  —  House  v.  Palmer.  9  Ga.  497. 

Io~wa. — Colvin  v.  McCune,  39  Iowa  502. 

Massachusetts.  —  Arnold  v.  Stevens,  24  Pick. 
(Mass.)  106,  35  Am.  Dec.  305. 

Pennsylvania.  —  Lulay  v.  Barnes,  172  Pa. 
St.  331;  Westmoreland,  etc.,  Natural  Gas  Co. 
v.  DeWitt,  130  Pa,  St.  235;  Plummer  v.  Hill- 
side Coal,  etc.,  Co.,  (C.  C.  A.)  104  Fed.  Rep. 
208. 

And  see  the  title  Adverse  Possession,  vol. 
r,  p.  875,  note  r. 

4.  Secret  Mining  Insufficient.  —  Bonomi  v. 
Backhouse,  El.  Bl.  &  El.  622,  96  E.  C.  L. 
622,  34  L.  J.  Q.  B.  181,  9  H.  L.  Cas.  502;  Smith 
v.  Thackerah,  35  L.  J.  C.  PI.  276;  Nicklin  v. 
Williams,  10  Exch.  259:  Dean  v.  Thwaite,  21 
Beav.  621;  Hunter  v.  Gibbons,  1  H.  &  N.  459; 
Levvey  v.  H.  C.  Fricke  Coke  Co.,  166  Pa.  St. 
536,  45  Am.  St.  Rep.  684. 

5.  Custom  Sometimes  Sufficient.  —  Bainbridge 
on  Mines  (1st  Am.  ed.)  4,  Dallas's  notes  7; 
Collier  on  Mines.  13,  80,  81;  Hevdon  v.  Smith, 
13  Coke  68;  Clayton  v.  Corby,  5  Q.  B.  415,  48 
E.  C.  L.  415;  Bourne  v.  Taylor,  10  East  i89( 
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Eights  of  Estates 


MINES  AND  MINING  CLAIMS. 


as  to  Minerals. 


has  not  obtained  in  the  United  States.1  Nor  is  it  the  general  rule  in  England 
that  title  to  real  estate  may  be  acquired  by  prescription.  The  general  rule 
is  that  only  an  incorporeal  right  may  be  so  acquired.* 

c  Relative  Status  of  Owner  of  Surface  and  Owner  of  Mine.  — 
Where  the  estate  in  land  and  that  in  minerals  beneath  it  are  severed,  the 
owner  of  the  surface  and  the  owner  of  the  minerals  are  neither  joint  tenants 
nor  tenants  in  common.3  The  owners  of  the  two  estates  are  in  the  same 
position  as  the  owners  of  adjoining  closes  who  are  strangers  in  title.4 

d.  Resulting  Rights  and  Duties  of  Owners  of  Mine  and  of  Sur- 
face—  (i)  Right  of  Mine  Ozvner  —  (a)  Eight  to  Use  Surface.  —  As  against  the 
owner  of  the  surface,  a  mine  owner  has  the  right  to  go  upon  the  surface  and 
to  break  through  the  surface  in  such  manner  as  is  most  advantageous  to  him. 
He  may  open  a  way  to  his  underlying  estate  by  shaft,  drift,  or  well,  and  may 
occupy  so  much  of  the  surface  beyond  the  limits  of  the  shaft,  drft,  or  well  as 
may  be  necessary  to  operate  his  estate  and  remove  the  product  therefrom, 
provided,  however,  that  what  he  does  is  necessary  for  the  reasonable  use  and 
enjoyment  of  his  property  in  the  minerals.  And  if  there  is  more  than  one 
mine  beneath  the  surface,  each  owner  has  the  same  right.5 

(b)  Right  to  Use  Mine.  —  A  mine  owner  may  remove  minerals  from  an  adjoin- 
ing tract  by  means  of  a  tunnel  cut  through  his  mine  or  through  the  space 
made  by  the  removal  of  minerals  therefrom.0 

(c)  When  One  Mine  Beneath  Another.  —  It  has  been  held  that  a  surface  owner  who 
has  sold  a  stratum  of  minerals  has  a  right  to  access  to  underlying  strata, 
though  the  right  may  be  suspended  during  the  operation  of  removing  the 
stratum  sold,  to  the  extent  of  preventing  any  wanton  interference  with  such 
removal,  and  after  the  removal  of  this  stratum  he  may  use  the  space  previously 
occupied  by  the  stratum  which  has  been  removed  for  his  own  purposes,  either 
for  shafts  or  for  wells  to  remove  the  underlying  strata.7 

(2)  Right  of  Surface  Ozvner  to  Subjacent  Support.  — A  full  -discussion  of 
the  right  of  a  surface  owner  to  subjacent  support  will  be  found  elsewhere  in 
this  work.8 

Paddock  v.  Forrester,  3  M.  &  G.  903,  42  E.  C. 
L.  470;  Bateson  v.  Green,  5  T.  R.  411.  See 
also  Hilion  v.  Granville.  Dav.  &  M.  614,  5  Q. 
B.  701,  48  E.  C.  L.  701. 

Prescription  will  give  the  right  to  work  a 
mine,  but  will  seldom  confer  an  estate.  Bain- 
bridge  on  Mines  5 ;  Collier  on  Mines  79;  Wilkin- 
son v.  Proud,  11  M.  &  W.  33;  Bourne  v.  Tay- 
lor, 10  East  189.  But  see  Barnes  v.  Mawson, 
1  M.  &  S.  77. 

No  Acquisition  by  Prescription  at  Civil  Law.  — 
Dig.  Lib.  8,  tit.  5,  fr.  10;  Lib.  39,  tit.  3,  fr.  1; 
Blanchard  and  Weeks  Lead.  Cas.  Mines  621; 
Wheatley  v.  Baugh,  25  Pa.  St.  533,  64  Am. 
Dec.  721. 

1.  Perley  v.  Langley.  7  N.  H.  233. 

2.  Bainbridge  on  Mines  (1st  Am.  ed.)  5; 
Collier  on  Mines  79,  80;  Bourne  v.  Taylor,  10 
East  189;  Barnes  v.  Mawson,  1  M.  &  S.  77. 
And  see  the  titles  Prescrip pion;  Usages  and 
Customs. 

3.  Not  Joint  Tenants  nor  Tenants  in  Common. 

—  Neill  v.  Lacy,  no  Pa.  St.  294;  Virginia  Coal, 
etc.,  Co.  v.  Kelly,  93  Va.  332. 

4.  Ballacorkish  Silver,  etc.,  Min.  Co.  v. 
Harrison,  29  L.  T.  N.  S.  658,  L.  R.  5  P.  C.  49; 
Low  Moor  Co.  v.  Stanley  Coal  Co.,  34  L.  T. 
N.  S.  186;  Caldwell  v.  Copeland,  37  Pa.  St. 
427,  78  Am.  Dec.  436:  Neill  v.  Lacy,  no  Pa. 
St  294. 

5.  Use  of  Surface  —  England. — Rowbotham 
v.  Wilson,  8  H.  L.  Cas.  348,  30  L.  J.  Q.  B.  49, 

774 


6  Jur.  N.  S.  965;  Rogers  v.  Taylor,  2  H.  &  N. 
828,  38  Eng.  L.  &  Eq.  574;  Keyse  v.  Powell,  2 
El.  &  Bl.  132,  75  E.  C.  L  132;  Dand  v.  Kings- 
cote,  6  M.  &  W.  174;  Dvce  v.  Hay,  1  Macq. 
H.  L.  305. 

Alabama.  —  Williams  v.  Gibson,  84  Ala.  228, 
5  Am.  St.  Rep.  368. 

Missouri.  —  Wardell  v.  Waison,  93  Mo.  107. 

New  York.  —  Maivin  v.  Brewster  Iron  Min. 
Co.,  55  N.  Y.  538,  14  Am.  Rep.  322. 

Pennsylvania.  —  Turner  v.  Reynolds,  23  Pa. 
St.  199;  Chartiers  Block  Coal  Co.  v.  Mellon, 
152  Pa.  St.  286,  34  Am.  St.  Rep.  645;  Snowden 
v.  Cavenaugh,  10  Kulp  (Pa.)  1. 

Utah. —  Lynch  v.  Coviglio,  17  LTiah  106. 

Extent  of  Necessary  Occupation  and  Use  of  Sur- 
face Question  for  Jury.  —  Williams  v.  Gil  son,  84 
Ala.  228,  5  Am.  St.  Rep.  36S. 

Right  to  Erect  Steam  Engines  and  Cther  Ma- 
chinery.—  Dand  r.  Kingscrne,  6  M   &  W.  174. 

Coke  Ovens  Cannot  Be  Erected.  —  Williams  v. 
Gibson,  84  Ala.  228,  5  Am.  Si.  Rep.  368. 

Hoisting  Plant  May  Be  Erected.  —  Wat  dell  v. 
Waison,  93  Mo.  108. 

6.  Lillibridge  v.  Lackawanna  Coal  Co.,  143 
Pa.  Si.  293,  24  Am.  St.  Rep  544.  See  also 
Hamilton  v.  Graham,  L.  R.  2  H.  L.  Sc.  166; 
Proud  v.  Bates,  11  Jui.  N.S.  441,  34  L.  J.  Ch.406. 

7.  Chartiers  Block  Coal  Co.  v.  Mellon,  152 
Pa.  St  286,  34  Am.  St.  Rep.  645. 

8.  See  the  title  Lateral  and  Subjacent  Sup- 
port, vol.  18,  p.  541. 


Conveyances. 


MINES  AND  MINING  CLAIMS. 


Written. 


(3)  Duties  and  Liabilities  as  to  Drainage  and  Flooding.  —  A  discussion  of 
the  respective  duties  and  liabilities  of  the  owners  of  the  various  strata  beneath 
the  surface  and  the  surface  owner  as  to  drainage  and  flooding  will  be  found 
elsewhere  in  this  work.1 

e.  How  Severance  Terminated  —  (1)  By  Abandonment  or  Forfeiture. 
—  The  interest  of  the  mine  owner  maybe  terminated  by  abandonment  or 
forfeiture.2 

(2)  By  Determination  of  Miner  s  Estate.  —  If  the  person  operating  the 
mine  does  so  under  a  lease  for  a  term,  or  under  a  license  during  the  will  of 
the  licensor,  upon  the  termination  of  the  lease  or  the  revocation  of  the  license 
the  interest  severed  is  again  united  to  the  interest  of  the  owner  of  the  land.3 

XV.  Conveyances  —  1.  Mines  and  Mining  Claims  Transferable.  —  A  mine  or 
mining  claim  perfected  under  the  law  is  property  in  the  highest  sense  of  the 
term,  and  may  be  bought,  sold,  and  conveyed.* 

2.  Necessity  of  Written  Conveyance.  —  In  the  earlier  decisions  in  California 
and  Nevada  it  was  held  that  the  title  to  a  mining  claim  would  pass  by  a  verbal 
sale  accompanied  by  an  actual  transfer  of  the  possession.5  But  in  Montana 
and  in  the  later  cases  in  California,  a  mining  claim  is  held  to  be  real  estate, 
and  hence,  under  the  statute  of  frauds,  transferable  only  by  an  instrument  in 
writing.6 


1.  See  the  tiiie  Waters  and  Watercourses. 

2.  Effect  of  Abandonment  or  Forfeiture.  —  Elk 
Fork  Oil,  etc.,  Co.  v.  Jennings,  84  Fed.  Rep. 
839;  Bloomfield  Coal,  etc.,  Co.  v.  Tidrick,  99 
Iowa  83;  Hawkins  v.  Pepper,  117  N.  Car.  407; 
Stage  v.  Boyer,  183  Pa.  St.  560.  See  also 
Detlor  v.  Holland,  57  Ohio  St.  492. 

3.  Determination  of  Estate.  —  State  v.  Coosaw 
Min.  Co.,  47  Fed.  Rep.  225;  Fairchild  v.  Dun- 
bar Furnace  Co.,  128  Pa.  St.  485.  See  also 
infra,  this  title,  Mining  Leases. 

4.  Transferable  Character  of  Mines  and  Mining 
Claims —  United  States.  —  Forbes  v.  Gracey,  94 
U.  S.  762;  Belk  v.  Meagher,  104  U.  S.  279;  St. 
Louis  Smelting,  etc.,  Co.  v.  Kemp,  104  U.  S. 
036;  Harris  v.  Equator  Min.,  etc.,  Co.,  8  Fed. 
Rep.  866. 

California.  —  Waring  v.  Crow,  11  Cal.  366; 
Paiterson  v.  Keystone  Min.  Co.,  23  Cal.  575; 
Watts  v.  White,  13  Cal.  321;  Garthe  v.  Hart, 
73  Cal.  541;  McCarron  v.  O'Connell,  7  Cal. 
152;  Draper  v.  Douglass,  23  Cal.  347;  Crary 
v.  Campbell,  24  Cal.  634;  Clark  v.  McElvy,  11 
Cal.  154;  Melton  v.  Lambard,  51  Cal.  258. 

Colorado.  —  Sullivan  v.  Hense,  2  Colo.  424; 
Poire  v.  Wells,  6  Colo.  406;  Poire  v.  Leadville 
Imp.  Co.,  6  Colo.  413;  Lebanon  Min.  Co.  v. 
Consolidated  Republican  Min.  Co.,  6  Colo. 
371;  Omar  v.  Soper,  n  Colo.  380,  7  Am.  St. 
Rep.  246. 

Dakota.  —  Suessenbach  v.  Deadwood  First 
Nat.  Bank,  5  Dak.  477. 

Idaho.  —  Lockhart  v.  Rollins,  2  Idaho  503; 
Idaho  Gold  Min.  Co.  v.  Union  Min.,  etc.,  Co., 
(Idaho  1S96)  47  Pac.  Rep.  95. 

Montana.  —  Montana  Min.  Co.  v.  St.  Louis 
Min.,  etc.,  Co.,  20  Mont.  394;  Barkley  v. 
Tieleke,  2  Mont.  59;  Forresters.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  21  Mont.  544; 
Hopkins  v.  Noyes,  4  Mont.  556. 

Nevada. — Phillpotts  v.  Blasdel,  8  Nev.  61; 
Weill  v.  Lucerne  Min.  Co  ,  n  Nev.  201. 

New  Mexico.  —  Zeckendorf  v.  Hutchison,  I 
N.  Mex.  476. 

North  Carolina.  —  Richards  v.  Schlegehnich, 
65  N.  Car.  151. 


Ohio. —  Detlor  v.  Holland,  57  Ohio  St.  492. 
Oregon.  —  Hayden  v.  Brown,  33  Oregon  221. 
Pennsylvania.  —  Webber  v.   Vogel,  189  Pa. 
St.  156. 

Utah.  —  Wasatch  Min.  Co.  v.  Crescent  Min. 
Co.,  7  Utah  8. 

Reference  to  Location  Certificate  as  Substitute 
for  Description  in  Deed.  —  Though  the  deed  does 
not  give  a  description  of  the  boundaries  of 
the  claim,  it  is  sufficient  if  reference  is  made 
"to  a  location  certificate  of  record  which  con- 
tains a  full  and  definite  description  of  the 
claim.  Harris  p.  Equator  Min.,  etc.,  Co.,  3 
McCrary  (U.  S.)  14;  Carter  v.  Bacigalupi,  83 
Cal.  187;  McCurdy  v.  Alpha  Gold,  etc.,  Min. 
Co.,  3  Nev.  27. 

For  a  Discussion  of  the  Conveyance  of  Minerals 
as  distinct  from  the  surface  of  the  land,  see 
supra,  this  title.  Rights  and  Liabilities  as  to 
Minerals  Incident  to  Different  Estates  —  When 
Surface  and  Mineral  Estates  Severed. 

For  a  Discussion  of  Conveyances  in  General,  see 
the  title  Deeds,  vol.  9,  p.  87. 

6.  Early  Rule  as  to  Verbal  Transfer  of  Mining 
Claims.  —  Jackson  v.  Feather  River,  etc.,  Water 
Co.,  14  Cal.  ig;  Attwood  v.  Fricot,  17  Cal.  37, 
76  Am.  Dec.  567;  English  v.  Johnson,  17  Cal. 
107,  76  Am.  Dec.  574;  Table  Mountain  Tunnel 
Co.  v.  Stranahan,  20  Cal.  198;  G  ate  wood  v. 
McLaughlin,  23  Cal.  178;  Antoine  Co.  v.  Ridge 
Co.,  23  Cal.  219.  See  also  Union  Consol. 
Silver  Min.  Co.  v.  Taylor,  100  U.  S.  37;  Omar 
v.  Soper,  11  Colo.  389,  7  Am.  St.  Rep.  246. 

In  Nevada  the  same  rule  has  obtained.  Kin- 
ney v.  Consolidated  Virginia  Min.  Co.,  4  Sawy. 
(U.  S.)  382. 

6.  Montana.  —  Hopkins  v.  Noyes,  4  Mont. 
550- 

In  California,  in  i860,  an  act  was  passed  in 
reference  to  gold  mines  (Laws  i860,  p.  175), 
and  this  was  afierwards  extended  to  all  mines 
(Laws  1863,  p.  98),  which  was  considered  to  do 
away  with  ctal  transfers.  See  Patterson  v. 
Keystone  Min.  Co.,  30  Cal.  363;  Goller  v.  Fett, 
30  Cal.  484;  Felger  v.  Coward.  35  Cal.  652. 
Later,  section  1091  of  the  Civil  Code  was  held 
■5  Volume  XX, 
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Definition. 


XVI.  Mining  Leases —  1.  Scope  of  Section.  —  The  general  subject  of  leases 
has  been  fully  treated  elsewhe:re  in  this  work.1  This  section  will  be  confined, 
therefore,  to  the  treatment  of  questions  relating  particularly  to  mining  leases. 

2.  Definition.  —  In  general  terms  a  mining  lease  may  be  defined  to  be  a  con- 
tract for  the  possession  and  profits  of  certain  mining  claims  or  mining  property, 
or  portions  of  mines,  for  a  fixed  period  of  time,  or  while  a  certain  quantity  of 
its  product  may  be  obtained,  in  consideration  of  a  stipulated  compensation 
in  specie  or  in  money ;  2  or  as  a  conveyance  of  a  specified  interest  or  portion 
of  a  mine  for  life  or  for  a  fixed  period  of  years,  or  at  will,  in  consideration  of 
rent  or  other  recompense.3  But  to  determine  in  all  cases  to  a  technical  nicety 
what  is  or  is  not  a  lease  is  a  matter  of  no  small  difficulty,  and  the  decisions  of 
the  courts  upon  the  question  are  not  entirely  harmonious.  The  subject  can 
perhaps  be  made  clearer  by  a  few  apt  illustrations  than  by  any  abstract 
definition.4 

to  go  into  and  under  the  land,  and  to  get  cer- 
tain things  if  he  can  find  them,  and  to  lake 
them  away,  just  as  if  he  had  bought  so  much 
of  the  soil." 

Mining  Lease  Not  "  Lease  of  Agricultural 
Lands."  —  A  lease  of  land  for  mining  pu r poses 
for  twenty  years  does  not  violate  the  provision 
of  Const.  N.  Y.  1846,  art.  I,  £  14  (Const.  1894, 
art.  1,  §  13),  prohibiting  a  lease  of  agricultural 
lands  for  longer  than  twelve  years.  Massa- 
chusetts Nat.  Bank  v.  Shinn,  163  N.  Y.  360, 
affirming  18  N.  Y.  App.  Div.  276,  distinguish- 
ing Odell  v.  Durant,  62  N.  Y.  524. 

4.  In  the  Federal  Courts  it  has  been  held  that 
an  exclusive  right  to  enter  and  mine  and  re- 
move coal  and  to  U6e  so  much  of  the  surface 
as  is  necessary,  paying  a  royalty  on  a  certain 
minimum  sum  per  year,  is  a  lease.  Raynolds 
v.  Hanna,  55  Fed.  Rep.  783. 

So  it  has  been  held  that  an  agreement 
whereby  A  granted  to  B  the  right  to  mine  a 
certain  coal  vein  for  one  hundred  years  for 
two  hundred  dollars  down  and  one  hundred 
dollars  per  year  rent  thereafter,  and  if  coal 
should  prove  to  be  ten  feel  thick,  one  hundred 
dollars  more,  reserving  domestic  coal,  was  a 
sale  of  coal  and  not  a  lease.  Plummer  v.  Hill- 
side Coal,  etc.,  Co.,  (C.  C.  A.)  104  Fed.  Rep. 
208. 

In  Illinois  a  grant  of  lands  to  mine  for  coal 
so  long  as  there  was  coal  lo  mine  iherein, 
with  leave  to  take,  under  certain  conditions, 
all  the  coal  in  the  lands,  and  also  containing 
mutual  covenants  and  a  provision  of  forfeiture 
in  case  of  noncompliance,  was  construed  to  be 
a  lease.  Gartside  v.  Outley,  58  111.  210,  11 
Am.  Rep.  59. 

In  New  York  a  memorandum  of  agreement 
leasing  all  the  coal  in  or  under  a  parcel  of  land 
specifically  described,  the  amount  of  which 
was  to  be  actually  determined  by  the  result  of 
the  mining  process,  was  held  to  be  a  lease. 
Genet  v.  Delaware,  etc..  Canal  Co.,  136  N.  Y. 
602. 

In  Virginia,  where  by  the  terms  of  a  written 
agreement  a  person  was  allowed  to  enter  upon 
the  lands  of  another  and  search  for  minerals, 
agreeing  to  pay  a  certain  sum  if  no  minerals 
were  found,  and  a  royalty  on  all  ores  shipped, 
the  instrument  was  held  to  be  a  lease.  Young 
v.  Ellis,  91  Va.  297.  See  also  Hodgson  v. 
Perkins.  84  Va.  706. 

In  Wisconsin  an  instrument  conveying  an  in- 
terest in  land  for  a  certain  time,  with  an  ex- 
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to  require  a  wriling  for  the  transfer  of  mining 
claims  as  in  case  of  other  real  estate.  Harden- 
bergh  v.  Bacon,  33  Cal.  356;  Melton  v.  Lam- 
bard,  51  Cal.  258;  Garthe  v.  Hart,  73  Cal.  541; 
Moore  v.  Hamerstag,  109  Cal.  122. 

Seal  Unnecessary.  —  It  has  been  held  that  in- 
struments conveying  mining  claims  need  not 
be  under  seal.  Draper  v.  Douglass,  23  Cal. 
347.  Compare  McCarron  v.  O'Connell,  7  Cal. 
152.  See  generally  the  titles  Deeds,  vol.  9,  p. 
146;  Seals. 

1.  See  the  title  Leases,  vol.  18,  p.  593.  See 
also  the  title  Landlord  and  Tenant,  vol.  18, 
p.  149. 

2.  Definition  of  Mining  Lease.  —  U.  S.  v. 
Gratiot,  14  Pet.  (U.  S.)  526;  Raynolds  v. 
Hanna,  55  Fed.  Rep.  783;  Consolidated  Coal 
Co.  v.  Peers,  150  111.  344;  Austin  v.  Huntsville 
Coal,  etc.,  Co.,  72  Mo.  535,  37  Am.  Rep.  446" 
Pelton  v.  Minah  Consol.  Min.  Co.,  11  Mont. 
28;  Massot  z.  Moses,  3  S.  Car.  168,  16  Am. 
Rep.  697.  See  also  Jackson  v.  Haisen,  7  Cow. 
(N.  Y.)  323,  17  Am.  Dec.  517;  Moore  v.  Miller, 
8  Pa.  St.  272. 

3.  United  States.  —  Hyatt  v.  Vincennes  Nat. 
Bank,  113  U.  S.  408;  U.  S.  v.  Gratiot,  14  Pet. 
(U.S.)  528. 

Indiana. — Cade  v.  Brownlee,  15  Ind.  369, 
77  Am.  Dec.  95:  Knight  v.  Indiana  Coal,  etc., 
Co.,  47  Ind.  105,  17  Am.  Rep.  692;  Tarvin  v. 
Risher,  52  Ind.  389;  McDowell  v.  Hendrix,  67 
Ind.  513;  Watson  Coal,  etc.,  Co.  v.  Casteel, 
73  Ind.  296;  Batr  v.  Doe,  6  Blackf.  (Ind.)  335, 
38  Am.  Dec.  146;  Diamond  Plate  Glass  Co.  v. 
Echelbarger,  24  Ind.  App.  124.  See  also  Meni 
v.  Rathbone,  21  Ind.  454. 

Michigan.  —  Buhl  v.  Kenyon,  it  Mich.  249, 
83  Am.  Dec.  738;  Harlow  v.  Lake  Superior 
Iron  Co.,  36  Mich.  105. 

Missouri.  —  Buchanan  v.  Cole,  57  Mo.  App. 
11.    See  aiso  Kirk  v.  Mattier,  140  Mo.  23. 

jVevada.  —  Paul  v.  Cragnas,  (Nev.  1900)  59 
Pac.  Rep.  857. 

Neiv  York.  — Jackson  v.  Haisen,  7  Cow.  (N. 
,Y.)  323,  17  Am.  Dec.  517. 

Virginia.  — Young  v.  Ellis,  91  Va.  297. 

See  also  McElwaine  v.  Brown,  (Pa.  1887)  11 
Atl.  Rep.  453. 

In  an  English  Case,  Gowan  v.  Christie,  L.  R. 
2  H.  L.  Sc.  273,  5  Moak  114,  Lord  Cairns  said: 
"  What  we  call  a  mineral  lease  is  really,  when 
properly  considered,  a  sale  out  and  out  of  a 
portion  of  land.  It  is  liberty  given  to  a  partic- 
ular individual,  for  a  specific  length  of  time, 
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What  Particular  Name  Is  Given  to  the  Contract  or  Instrument  is  not  important,  so  long 
as  it  defines  the  rights,  duties,  and  obligations  of  the  parties  between  them- 
selves and  is  sufficiently  certain  to  be  enforceable.1 

3.  History  and  Purpose.  —  For  several  hundred  years,  mining  lenses  have 
been  in  use  in  England  as  a  means  whereby  mines  have  been  opened  and 
worked.  The  greatest  portion  of  the  mineral  districts  there  are  and  have 
been  so  worked.2  In  Canada  they  have  been  the  means  whereby  the  miner 
has  secured  work  and  operated  mining  lands,  and  are  so  at  this  time  to  a  great 
extent.3  In  the  United  States  they  have  for  many  years  defined  the  relation- 
ship between  mine  owner  and  mine  worker  throughout  the  coal  and  iron  dis- 
tricts, and  of  late  years  they  have  been  brought  into  extensive  use  in  the 
Rocky  Mountain  and  Pacific  states  and  territories.4 

4.  Eight  of  Lessee  to  Work  Open  Mines.  — -  A  lessee  of  lands  is  entitled  to  work 
an  open  mine  upon  the  premises  unless  restricted  by  the  terms  of  his  lease,8 


elusive  right  to  mine,  the  grantee  paying  there- 
for a  rent  in  the  ore,  was  held  to  be  a  lease. 
Ganter  v.  Atkinson,  35  Wis.  48. 

But  in  Pennsylvania  it  has  been  held  that  the 
grant  of  a  right  to  mine  coal  on  another's  land 
and  to  remove  it  therefrom  is  a  sale  and  not  a 
lease,  and  this  though  the  instrument  is 
called  a  lease.  Lazarus's  Estate,  145  Pa.  St.  1; 
Hancock's  Estate,  7  Kulp  (Pa.)  36;  Hope's 
Appeal,  (Pa.  1886)  3  All.  Rep.  23;  Stewart  v. 
Northwestern  Coal,  etc.,  Co.,  147  Pa.  St.  612; 
Lehigh,  etc.,  Coal  Co.  v.  Wright,  7  Kulp  (Pa.) 
434,  15  Pa.  Co.  Ct.  433:  Montooth  v.  Gamble, 
123  Pa.  St.  240;  Delaware,  etc.,  R.  Co.  v.  San- 
derson, 109  Pa.  St.  583,  58  Am.  Rep.  743;  Har- 
lan v.  Lehigh  Coal,  etc.,  Co.,  35  Pa.  St.  287; 
Fairchild  v.  Dunbar  Furnace  Co.,  128  Pa.  St. 
485;  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am. 
Dec.  760;  Sanderson  v.  Scranlon,  105  Pa.  St. 
469;  Plummer  v.  Hillside  Coal,  etc.,  Co.,  160 
Pa.  St.  483.  See  also  Tiley  v.  Moyers,  43  Pa. 
Si.  404.  But  see  Brown  v.  Beecher,  120  Pa. 
St.  590. 

And  in  California,  where  the  defendant  agreed 
to  lease  to  the  plaintiff  for  one  year  the  right 
to  work  and  mine  certain  mining  ground,  the 
gross  products  thereof  to  be  divided  between 
the  plaintiff  and  the  defendant,  the  agreement 
was  held  not  to  be  a  lease,  but  an  agreement 
to  work  a  mine.  Hudepohl  v.  Liberty  Hill 
Consol.  Min.,  etc.,  Co.,  80  Cal.  553. 

In  Missouri  a  contract  by  which  the  owner 
of  mining  lands  allowed  a  person  to  go  to  a 
particular  part  thereof  and  have  the  exclusive 
right  to  dig  for  minerals  thereon,  so  long  as 
he  complied  with  the  terms  and  conditions  of 
the  contract,  was  held  not  to  be  a  lease,  but 
simplv  a  miner's  license.  Buchannan  v.  Cole, 
■57  Mo.  App.  11;  Springfield  Foundry,  etc.,  Co. 
v.  Cole,  130  Mo.  1,  overruling  Buchannan  v. 
Cole,  57  Mo.  App.  11.  See  also  Hobatt  v. 
Murray,  54  Mo.  App.  249. 

In  Ohio  a  contract  containing  a  clause  con- 
veying piemises  for  a  term  of  years  and  so 
long  as  gas  or  oil  was  produced  in  paying 
quantities  was  held  to  be  ru>t  strictly  a  lease, 
but  a  license  coupled  with  a  conditional  grant. 
He  rrington  v.  Wood,  3  Ohio  Cir.  Dec.  475*  0 
Ohio  Cir.  Ct.  326. 

As  to  the  Difference  Between  a  Mining  Lease 
and  a  License,  see  the  following  cases:  Hay- 
wood v.  Fulmer,(Ind.  1892)  32  N.  E.  Rep.  574; 
Consolidated  Coal  Co.  v.  Peers,  150  111.  344; 


Hartford  Iron  Min.  Co.  v.  Cambria  Min.  Co., 
93  Mich.  93,  32  Am.  Si.  Rep.  488;  Wonsetler 
v.  Andrews,  58  Ohio  St.  551 ;  Harlan  v.  Lehigh 
Coal,  etc.,  Co.,  35  Pa.  St.  287;  Gillett  v.  Tre- 
ganza,  6  Wis.  343;  Grubb  v.  Bayard,  2  Wall. 
Jr.  (C.  C.)  81.  See  also  the  titles  Easements, 
vol.  10,  pp.  407,  408;  License  (Rem.  Prop- 
erty), vol.  18,  p,  1 127. 

1.  Name  Given  to  Instrument  Not  Important  — 
England.  —  Saunders's  Case,  5  Coke  12;  Tay- 
lor v.  Salmon,  4  Myl.  &  C.  134;  James  v. 
Cochrane,  7  Exch.  170;  Grey  v.  Friar,  15  Q. 
B.  901,  69  E.  C.  L.  901. 

Illinois.  —  Wilmington  Star  Min.  Co.  v. 
Allen,  95  111.  288;  Gartside  v.  Outley,  58  111. 
210,  11  Am.  Rep.  59. 

Missouri.  —  Austin  v.  Huntsville  Coal,  etc., 
Co.,  72  Mo.  535,  37  Am.  Rep.  446. 

New  Jersey.  ■ — ■  Shaw  v.  Wallace,  25  N.  ].  L. 
453- 

.  New  York.  —  Genets.  Delaware,  etc.,  Canal 
Co.,  136  N.  Y.  593. 

Ohio.  —  Scioto  Fire  Brick  Co.  v.  Pond,  38 
Ohio  St.  65. 

Pennsylvania.  —  Moore  v.  Miller,  8  Pa.  St. 
272;  Watson  v.  O'HeariT.  6  Watts  (Pa.)  362; 
Kemble  Coal,  etc.,  Co.  v.  Scott,  90  Pa.  St.  332; 
Watterson  v.  Reynolds,  95  Pa.  St.  474,  40  Am. 
Rep.  672;  Freck  v.  Locust  Mountain  Coal,  etc., 
Co.,  86  Pa.  St.  318. 

West  Virginia.  —  Bowyer  v.  Sevmour,  13 
W.  Va.  12;  Williamson  v.  Jones,  39  W.  Va  231. 

2.  History  and  Purpose  of  Mining  Leases.  — 
Bainbridge  on  Mines  (1st  Am.  ed.)  197. 

3.  Fielding  v.  Molt,  14  Can.  Sup.  Ct.  254; 
Lynch  v.  Seymour,  15  Can.  Sup.  Ct.  341; 
Palmer  v.  Wallbridge,  15  Can.  Sup.  Ct.  650; 
Tapper  v.  Annand,  16  Can.  Sup.  Ct.  718;  Mc- 
Arthur  v.  Brown,  17  Can.  Sup.  Ct.  61. 

4.  Bicknell  v.  Austin  Min.  Co.,  62  Fed.  Rep. 
432;  Hoosac  Min.,  etc.,  Co.  v.  Donat,  10  Colo. 
529;  Burkhard  v.  Mitchell,  16  Colo.  376; 
Equator  Min.,  etc.,  Co.  v.  Guanella,  18  Colo. 
548;  Murray  v.  Heinze,  17  Mont.  353;  Cam- 
bets  v.  Lowry,2i  Mont.  478;  Bullis<\  Presidio 
Min.  Co.,  75  Tex.  540;  Silver  City  Gold,  etc., 
Min.  Co.  v.  Lowry,  19  Utah  334. 

5.  Lessee  Entitled  to  Work  Open  Mines.  —  2 
Black.  Com.  282;  Astry  v.  Ballard,  2  Mod. 
193;  Stoughton  v.  Leigh,  1  Taunt.  410;  Owings 
v.  Emery,  6  Gill  (Md.)  260;  Harlow  v.  Lake 
Superior  Iron  Co.,  36  Mich.  105;  Neel  v.  Neel, 
19  Pa.  St.  324. 
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and  he  may  open  new  shafts  or  pits  to  follow  the  same  vein.1 

5.  Right  of  Lessee  to  Open  New  Mines.  —  The  lessee  has  no  right  to  open  the 
lands  to  search  for  mines,  unless  mines  are  expressly  demised,  nor  is  he 
entitled  to  open  new  mines,  unless  the  demise  includes  them.  To  do  so 
would  be  waste.2  But  a  lease  which  gives  the  right  to  take  out  all  the  ore 
beneath  a  certain  surface  confers  also  the  right  to  make  all  necessary  openings 
to  reach  the  ore.3 

6.  Right  to  Oil  or  Gas  Coming  to  Surface  as  Result  of  Mining  Operations.  —  If, 

as  a  direct  result  of  rightful  operations  under  a  mining  lease  for  a  specified 
mineral,  oil  or  gas  reaches  the  surface,  the  lessee,  in  the  absence  of  any  stipu- 
lation for  compensation,  has  the  right  to  use  and  appropriate  the  oil  or  gas  in 
any  proper  manner  he  may  choose,  without  accounting  therefor  to  the  lessor.4 

7.  Construction  —  a.  In  General. — The  same  principles  that  govern  in 
the  construction  of  leases  generally,  control  as  a  rule  in  the  construction  of 
mining  leases.5    Certain  provisions  peculiar  to  mining  leases  have,  however, 


1.  Clavering  v.  Clavering,  2  P.  Wms.  388; 
Billings  v.  Taylor,  10  Pick.  (Mass.)46o,  20  Am. 
Dec.  533;  Coates  v.  Cheever,  1  Cow.  (N.  Y.) 
460;  Findlay  v.  Smith,  6  Munf.  (Va.)  134,  8 
Am.  Dec.  733;  Crouch  v.  Puryear,  1  Rand. 
(Va.)  258,  10  Am.  Dec  528. 

2.  Right  to  Open  New  Mines.  — Co.  Litt.  53*; 
2  Black.  Com.  282;  Com.  Die.,  tit.  Waste,  D.  4; 
Saunder  s  Case,  5  Coke  12;  Stoughton  v. 
Leigh,  1  Taunt.  402;  Keyse  v.  Powell,  2  El.  & 
Bl.  132,  75  E.  C.  L.  132;  Darcy  v.  Askwith, 
Hob.  234;  Viner  v.  Vaughan,  2  Beav.  466; 
Harlow  v.  Lake  Superior  Iron  Co.,  36  Mich. 
105;  Griffin  v.  Fellows,  81*  Pa.  St.  114.  And 
see  the  title  Leases,  vol.  18,  p.  623;  Waste. 

3.  Trout  v.  McDonald.  83  Pa.  St.  144. 
For  Applications  and  Illustrations  of  the  Rules 

Stated  in  the  Text  see  ihe  following  cases: 

England.  —  Phillips  v.  Jones,  9  Sim.  519; 
Ridgway  v.  Sneyd,  Kay  627;  Bute  v.  Thomp- 
son, 13  M.  &  W.  487;  Carr  v.  Benson,  L.  R.  3 
Ch.  52.1. 

Unittd  States.  —  Hyatt  v.  Vincennes  Nat. 
Bank,  113  U.  S.  408;  Hailey  First  Nat.  Bank  v. 
George  V.  Bryan  Min.  Co.,  89  Fed.  Rep.  449; 
Polk  County  Nat.  Bank  v.  Foote  Commercial 
Phosphate  Co.,  (C.  C.  A.)  68  Fed.  Rep.  845; 
Lehigh  Zinc,  etc  ,  Co.  v.  Bamford,  150  U.  S. 
665,  affirming  33  Fed.  Rep.  677. 

California. —  Higgins  v.  California  Petro- 
leum, etc.,  Co.,  109  Cal.  304. 

Colorado.  —  Maloney  v.  Love,  11  Colo.  App. 
288. 

Illinois.  —  Consolidated  Coal  Co.  v.  Savitz, 
57  III.  App.  659;  Gartside  v.  Outley,  58  111. 
210,  11  Am.  Rep.  59;  Consolidated  Coal  Co.  v. 
Peers,  150  111.  344. 

Indiana.  —  Diamond  Plate  Glass  Co.  v.  Cur- 
less,  22  Ind.  App.  346;  Knight  v.  Indiana 
Coal,  etc.,  Co.,  47  Ind.  105,  17  Am.  Rep.  692; 
Indianapolis  Natural  Gas  Co.  v.  Teters,  15 
Ind.  App.  475;  Breckenridge  v.  Parrott,  15 
Ind.  App.  411;  Kokomo  Natural  Gas,  etc.,  Co. 
v.  Albright,  18  Ind.  App.  157;  Edmonds  v. 
Mounsey,  15  Ind.  App.  399;  Sargent  v.  Rob- 
ertson, 17  Ind.  App.  411. 

Iowa.  —  Mickie  v.  Douglas,  75  Iowa  78;  Van 
Meter  v.  Chicago,  etc.,  Coal  Min.  Co.,  88  Iowa 
92;  Oskaloosa  College  v.  Western  Union  Fuel 
Co.,  90  Iowa  380;  Randolph  v.  Halden,  44 
Iowa  328;  Skidmore  v.  Eikenberry,  53  Iowa 
621;  Oliphant  v.  Woodburn  Coal,  etc.,  Co.,  63 


Iowa  332;  Beatty  v.  Gregory,  17  Iowa  109,  85 
Am.  Dec.  546 ;  Harkness  v.  Burton,  39  Iowa 
101;  Bush  v.  Sullivan,  3  Greene  (Iowa)  344. 

Michigan.  —  Gribben  v.  Atkinson,  64  Mich. 
651. 

Missouri.  —  Hobart  v.  Murray,  54  Mo.  App. 
249;  Buchannan  v.  Cole,  57  Mo.  App.  11; 
Austin  v.  Huntsville  Coal,  etc.,  Co.,  72  Mo. 
535.  37  Am.  Rep.  446;  Desloge  v.  Pearce,  38 
Mo.  588. 

Montana.  —  Murray    v.    Heinze,    17  Mont. 

353- 

Nevada.  —  Byrnes  v.  Douglass,  23  Nev.  S3. 
New  Jersey.  — Trotler  v.  Heckcher,  42  N.  J. 
Eq.  254. 

New  York.  —  Mclntyre  v.  Mclntyre  Coal 
Co.,  105  N.  Y.  264;  Genel  v.  Delaware,  etc., 
Canal  Co..  136  N.  Y.  593. 

Pennsylvania.  — Schooley  v.  Butler  Min. 
Co  .  9  Kulp  (Pa.)  291 ;  Lehigh  Valley  Coal  Co. 
v.  Wilkes-Barre,  etc.,  R.  Co.,  8  Kulp  (Pa.)  540; 
Lehigh  Coal,  etc.,  Co.  v.  Harlan,  27  Pa.  St. 
429;  Ray  v.  Western  Pennsylvania  Natural 
Gas  Co..  138  Pa.  St.  576,  21  Am.  St.  Rep.  922; 
Leatherman  v.  Oliver,  151  Pa.  St.  646. 

Virginia.  —  Shenandoah  Land,  etc.,  Coal 
Co.  v.  Hise,  92  Va.  238;  Oglesby  v.  Hughes, 
96  Va.  115. 

4.  Right  to  Oil  or  Gas  Coming  to  Surface.  — 

Kier  v.  Peterson,  41  Pa.  St.  357;  Wood  County 
Petroleum  Co.  v.  West  Virginia  Transp.  Co., 
28  W.  Va.  210,  57  Am.  Rep.  659;  Williamson 
v.  Jones,  39  W.  Va.  231.  See  also  Carr  v.  Ben- 
son, L.  R.  3  Ch.  524;  Johnstone  v.  Crompton, 
(1899)  2  Ch.  190,  68  L.  J.  Ch.  559,  81  L.  T.  N. 
S.  165;  Bestwick  v.  Ormsby  Coal  Co.,  129  Pa. 
St.  592;  Lance  t.  Lehigh,  etc.,  Coal  Co.,  163 
Pa.  St.  84;  Hoyt  v.  Kingston  Coal  Co.,  16 
Kulp  (Pa.)  15. 

5.  Mining  Leases  Governed  by  Usual  Rules  of 
Construction. —  Rolleston  v.  New,  4  Kay  &  J. 
640;  Cole's  Case,  1  Salk.  196;  Doe  v.  Meyrick. 
2  Cromp.  &  J.  229;  Wcod  v.  Copper  Miners 
Co.,  7  C.  B.  906,  62  E.  C.  L.  906;  Bl.  &  Weeks 
Lead.  Cas.  Mines  424;  Severn  v.  Clerks,  Leon, 
(pt.  i.)  122;  Moore  v.  Magrath,  1  Cowp.  9; 
Northumberland  v.  Ertington,  5  T.  R.  526, 
Sampson  v.  Easterby,  9  B.  &  C.  505,  17  E.  C. 
L.  42S;  Duffield  v.  Michaels,  (C.  C.  A.)  102 
Fed.  Rep.  S20;  Moloney  v.  Love,  11  Colo.  App. 
288;  Oliver  v.  Goetz,  125  Mo.  370;  Fogus  v. 
Ward,  10  Nev.  269;  Jackson  v.  Myers,  3  Johns. 
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received  the  interpretation  of  the  courts.1 

b.  Covenants  Peculiar  to  Mining  Leases  —  (i)  Covenant  for  Diligent 
Prosecution  of  Work.  —  Mining  leases,  especially  oil  and  gas  leases,  frequently 
contain  covenants  and  conditions  looking  to  the  prompt  beginning  of  opera- 
tions and  to  the  continuance  of  such  operations  with  diligence;  and  upon 
a  failure  to  perform  these  covenants  or  conditions,  the  lease,  although  for  a 
definite  term,  may  be  avoided  at  the  option  of  the  lessor.2    And  where  the 


(ST.  Y.)  388 ,  3  Am.  Dec,  504.;  Western  Penn- 
sylvania Gas  Co.  v  George,  161  Pa.  St.  47. 

As  to  the  construction  of  leases,  see  the  title 
Leases,  vol.  18,  p.  503. 

1.  A  Lease  of  All  Merchantable  Coal  under  a 
particular  piece  of  land  is  not  restricted  to  any 
parti:ular  vein,  but  includes  all  veins,  even 
those  which  at  the  time  aie  unprofitable  to 
work.    Maffet's  Estate,  9  Kulp  (Pa.)  136. 

"  Coalbank  and  the  Appurtenances  Thereunto 
Belonging."  —  Where  a  lease  described  what 
vv  is  let  by  the  lessors  as  their  "  coalbank  and 
ths  appurtenances  thereunto  belonging,"  and 
did  not  otherwise  describe  the  premises  leased, 
nor  the  boundaries,  it  was  held  to  be  (or  the 
j  ury  and  not  for  the  court  to  say  what  was  the 
extent  of  the  demise,  it  being  rather  a  latent 
ambiguity  to  be  solved  than  an  instrument  of 
writing  to  be  construed.  Ttley  v.  Moyers,  43 
Pa.  St.  40+. 

Rent  to  Cease  When  Mine  Is  Exhausted  Accord- 
ing to  Practical  Methods  of  Coal  Mining.  —  Un- 
der a  lease  of  coal  lands  providing  for  a  certain 
rental  per  year,  and  also  that  the  payments 
should  cease  "  after  the  stone  coal  under  said 
lands  shall  be  fully  taken  and  said  mines  en- 
tirely exhausted  according  to  the  practical 
methods  of  coal  mining,"  it  was  held  that  the 
lessee  could  not  escape  responsibility  upon  the 
ground  that  the  coal  was  so  situated  that  it 
cDjld  not  be  extracted  or  mined  except  at  un- 
usual or  extraordinary  cost.  Beatie  v.  Rocky 
Branch  Coal  Co.,  56  Mo.  App.  221.  See  also 
Phillips  v.  Jones,  9  Sim.  519;  Bute  v.  Thomp- 
son, 13  M.  &  W.  487:  Pierce  v.  Tidwell,  81 
Ala.  299;  Cook  v.  Andrews,  36  Ohio  St.  174. 
But  see  Smith  v.  Morris,  2  Bro.  C.  C.  311; 
Walker  v.  Tucker,  70  111.  527. 

Lessee's  Liability  under  Covenant  to  Pay  Taxes. 
—  Miles  v.  Delaware,  etc.,  Canal  Co.,  140  Pa. 
St.  623;  Pettibone  v.  Smith,  150  Pa.  St.  118. 

For  the  Construction  of  Certain  Provisions 
Peculiar  to  Mining  Leases,  see  also  the  following 
cases: 

England.  — Carr  v.  Benson,  L.  R.  3  Ch.  524; 
Qaarrington  v.  Arthur,  10  M.  &  W.  335. 

United  States.  —  Huggtns  v.  Daley,  (C.  C. 
A.)  99  Fed.  Rep.  606;  Polk  County  Nat.  Bank 
v.  Foote  Commercial  Phosphate  Co.,  30  U.  S. 
App.  385. 

Illinois.  —  Consolidated  Coal  Co.  v.  Schmis- 
seur,  135  111.  371;  King  v.  Edwards.  32  III. 
App  558:  Consolidated  Coal  Co.  v.  Rainey,  69 
111.  App.  182. 

Iowa. — Van  Meter  v.  Chicago,  etc.,  Coal 
Min.  Co  ,  88  Iowa  92. 

Kentucky.  —  Hardin  v.  Thompson,  (Ky.  1900) 
57  S.  W.  Reo.  12;  Richardson  v.  Downs,  (Ky. 
189 1)  16  S.  W.  Rep.  84. 

Maryland.  —  Emery  v.  Owings,  6  Gill  (Md.) 
191. 

Michigan. — Harlow  v.  Lake  Superior  Iron 
Co.,  36  Mich.  105,41  Mich.  583. 


Minnesota. —  Diamond  Iron  Min.  Co.  v. 
Buckeye  Iron  Min.  Co.,  70  Minn.  500. 

Missouri.  —  Beatie  v.  Rocky  Branch  Coal 
Co.,  56  Mo.  App.  221. 

Montana.  —  Yank  v.  Bordeaux,  23  Mont.  205, 
75  Am.  St.  Rep.  522. 
Nevada.  —  Fogus  v.  Ward,  10  Nev.  269. 
New  York.  —  Genet  v.  Delaware,  etc.,  Canal 
Co.,  2  N.  Y.  App.  Div.  491. 

Oregon.  —  Ray  v.  Hodge,  15  Oregon  20. 
Pennsylvania.  —  Rockafellow  v.  Hanover 
Coal  Co.,  6  Kulp  (Pa.)  507;  Lehigh  Coal,  etc., 
Co.  v.  Harlan,  27  Pa.  St.  429;  Stoddard  v. 
Emery,  128  Pa.  St.  436;  McCracken  v.  Gum- 
bert,  131  Pa.  St.  36,  Smith  v.  Munhall,  139 
Pa.  St.  253;  Watt  v.  Dininny  141  Pa.  St.  22; 
Stewart  v.  Northwestern  Coal,  etc.,  Co.,  147 
Pa.  St.  6r2;  Plummer  v.  Hillside  Coal,  etc., 
Co.,  160  Pa.  Si.  483;  Lance  v.  Lehigh,  etc.. 
Coal  Co.,  163  Pa.  St.  84;  Boyer  v.  Fulmer,  176 
Pa.  St.  282,  distinguishing  Timlin  v.  Brown, 
158  Pa.  St.  606. 

Virginia.  ■ —  Cowan  v.  Radford  Iron  Co.,  83 
Va.  547- 

West  Virginia. — Steelsmith  v.  Gartlan,  45 
W.  Va.  27. 

2.  Covenants  for  Diligent  Prosecution  of  Work 

—  England.  —  Doe  v.  Bancks,  4  B.  &  Aid.  401, 
6  E.  C.  L.  535;  Roberts  v.  Davey,  4  B.  &  Ad. 
664,  24  E.  C.  L  136.  1  N.  &  M.  443;  Smith  v. 
Morris,  2  Bro.  C.  C.  311;  Mellers  v.  Devon- 
shire, 16  Beav.  252;  Phillips  v.  Jones,  9  Sim. 
519;  Kinsman  v.  Jackson,  42  L.  T.  N.  S.  558. 

United  States.  —  Elk  Fork  Oil,  etc.,  Co.  v. 
Jennings,  84  Fed.  Rep.  839;  Foster  v.  Elk 
Fork  Oil,  etc.,  Co.,  90  Fed.  Rep.  178,  61  U. 
S.  App.  576;  Huggins  v.  Daley,  (C.  C.  A.)  99 
Fed.  Rep.  606. 

Alabama.  —  Lambie  v.  Sloss  Iron,  etc.,  Co., 
118  Ala.  427. 

Indiana.  — Columbian  Oil  Co.  v.  Blake,  13 
Ind.  App.  680;  Edmonds  v.  Mounsey,  15  Ind. 
App.  399;  Breckenridge  v.  Parrott,  15  Ind. 
App.  411 ;  Mississinewa  Min.  Co.  v.  Andrews, 
22  Ind.  App.  523;  Evans  v.  Consumers'  Gas 
Trust  Co.,  (Ind.  1891)  29  N.  E.  Rep.  398. 

Missouri.  —  Garvey  v.  Gunther,  51  Mo.  App. 
545;  Fisher  v.  During,  53  Mo.  App.  548 ;  Oliver 
v.  Goetz,  125  Mo.  370. 

Arew  Jersey.  —  Robinson  v.  Boys,  61  N.  J.  L. 
179- 

New  York.  —  Lane  v.  Gordon,  18  N.  Y.  App. 
Div.  438;  Eaton  v.  Allegany  Gas  Co.,  122  N. 
Y.  416. 

North  Carolina.  —  Maxwell  v.  Todd,  1 12  N. 
Car.  677. 

Ohio.  —  Herrington  v.  Wood,  3  Ohio  Cir. 
Dec.  475,  6  Ohio  Cir.  Ct.  326;  Ohio  Oil  Co.  v. 
Kelley.  6  Ohio  Cir.  Dec  470,  9  Ohio  Cir.  Ct. 
511;  Smith  v.  Whitbeck,  13  Ohio  St.  471; 
Woodland  Oil  Co.  z.  Crawford,  55  Ohio  St. 
161;  Detlor  v.  Holland,  57  Ohio  St.  492. 
Pennsylvania.  —  Whitcomb  v.  Hoyt,  30  Pa. 
779  Volume  XX. 


Mining  Leases. 


MINES  AND  MINING  CLAIMS. 


Construction. 


only  consideration  for  the  lease  is  a  prospective  royalty,  failure  to  perform 
such  covenants  will  give  rise  to  a  forfeiture  though  no  forfeiture  clause  is  con- 
tained in  the  lease.1 

Implied  Covenant.  —  Indeed,  where,  by  the  terms  of  the  Lease,  the  sole  com- 


St.  409;  Brown  v.  Vandergrift,  80  Pa.  St.  142; 
Munroe  v.  Armstrong,  96  Pa.  St.  307;  Galey  v. 
Keilerman,  123  Pa.  St.  491 ;  Stoddard  r>.  Emery, 
128  Pa.  St.  436;  Duffield  v.  Hue,  129  Pa.  St.  94; 
Wills  v.  Manufacturers  Natural  Gas  Co.,  130 
Pa.  St.  222;  Ray  v.  Western  Pennsylvania 
Natural  G3S  Co.,  138  Pa.  St.  576,  2t  Am.  St. 
Rep  922;  Kennedy  v.  Crawford,  138  Pa.  St. 
561;  Smith  v.  Munhall,  139  Pa.  St.  253 ;  Ogden 
v.  Hatry,  1 45  Pa.  St.  640:  Springer  v.  Citizens' 
Natural  Gas  Co.,  145  Pa.  St.  430;  Jones  v. 
Western  Pennsylvania  Natural  Gas  Co.,  146 
Pa.  St.  204;  Phillips  v.  Vandergrift,  146  Pa. 
St.  357;  McKnight  v.  Manufacturer's  Natural 
Gas  Co  ,  146  Pa.  St.  185,  28  Am.  St.  Rep.  790; 
Lealherm  ui  v.  Oliver,  151  Pa.  Si.  646;  James- 
town, etc.,  R.  Co.  v.  Eg-bert,  152  Pa.  St.  53; 
Glasgow  v.  Chartiers  Oil  Co.,  152  Pa.  St.  48; 
McNish  v.  Stone,  152  Pa.  St.  457  note;  Barn- 
hart  v.  Lockwood,  152  Pa.  St.  82;  Venture  Oil 
Co.  v.  Fretts,  152  Pa.  St.  451;  Carnegie  Nat- 
ural Gas  Co.  v.  Philadelphia  Co.,  158  Pa.  St. 
317;  Liggett  v.  Shira,  159  Pa.  St.  350;  Cochran 
v.  Pew,  159  Pa.  St.  184;  Cleminger  v.  Baden 
Gas  Co.,  159  Pa.  St.  16;  Western  Pennsylvania 
Gas  Co.  v.  George,  161  Pa.  St.  47;  Bartley  v. 
Phillips,  165  Pa.  St.  328;  Conger  v.  National 
Transp.  Co.,  165  Pa.  St.  561;  Mathews  v. 
Peoples  Natural  Gas  Co.,  179  Pa.  St.  165; 
Hsndsrson  v.  Ferrell,  1S3  Pa,  St.  547;  Stage  v. 
Bo/er,  183  Pa.  St.  560;  Shettler  v.  Hartman, 
1  Penny  (Pa.)  279;  Van  Voorhis  v.  Oliver,  39 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  114;  Smiley  v.  West- 
ern Pennsylvania  Natural  Gas  Co.,  27  W.  N. 
C.  (Pa  )  238. 

Tennessee. —  Petroleum  Co.  v.  Coal,  etc., 
Mfg.  Co.,  89  Tenn.  381. 

Virginia.  — Cowan  v.  Radford  Iron  Co.,  83 
Va.  547;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397, 
5  Am.'  St.  Rep.  285. 

West  Virginia.  —  Guffy  v.  Hukill,  34  W.  Va. 
49,  26  Am.  St.  Rep.  901;  Mullan  v.  Carper,  37 
W.  Va.  215;  Bluestone  Coal  Co.  v.  Bell,  38  W. 
Va.  297;  Bettman  v.  Harness,  42  W.  Va.  433; 
Crawford  v.  Ritchey,  43  W.  Va.  252. 

Place  of  Boring.  —  Even  though  it  has  become 
apparent  by  boring  on  neighboring  premises 
that  the  leased  territory  does  not  contain  oil  or 
gas,  the  lessees  are  not  relieved  from  the  obli- 
gation to  be  on  the  premises.  Gibson  r.  Oliver, 
158  Pa.  St.  277;  Springer  v.  Citizens'  Natural 
Gas  Co.,  145  Pa.  St.  430;  Bradford  Oil  Co.  v. 
Blair,  113  Pa.  St.  83,  57  Am.  Rep.  442;  James- 
town, etc.,  R.  Co.  v.  Egbert,  152  Pa.  St.  53; 
Pearce  v.  Bridge  water  Gas  Co.,  28  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  171;  Young  v.  Equitable  Gas  Co., 
28  Pittsb.  Leg.  J.  N.  S.  (Pa.)  75. 

Size  of  Well.  —  So  it  has  been  held  that  one 
undertaking  to  drill  a  gas  well  to  a  certain 
depth  and  of  a  certain  size  must  comply  lully 
with  the  contract,  even  though  no  gas  be  found 
and  though  a  well  of  smaller  bore  is  just  as 
effective  in  determining  that  no  gas  can  be 
found.  Gillespie  Tool  Co.  v.  Wilson,  123  Pa. 
St.  19  See  also  Duffield  v.  Michaels,  (C.  C. 
A.)  102  Fed.  Rep.  820;  May  v.  Hazelvvood  Oil 
Co.,  152  Pa.  St.  518. 


Number  of  Wells.  —  So,  where  a  lease  required 
that  three  wells  be  sunk  in  a  given  area  within 
a  specified  time,  upon  which  the  royalty  was  a 
certain  percentage  of  the  product,  ii  was  held 
that  the  requirement  was  not  satisfied  by  sink- 
ing two  wells,  even  though,  according  to  ex- 
perience, that  number  would  draw  the  oil. 
Young  v.  Equitable  Gas  Co.,  5  Pa.  Super.  Ct. 
232,  41  W.  N.  C.  (Pa.)  i\.  See  also  Heintz  v. 
Short t,  149  Pa.  St.  286.  Compare  Clifton  v. 
Montague,  40  W.  Va,  207,  52  Am.  St.  Rep.  872. 

But  a  requirement  that  no  well  shall  occupy 
more  than  one  acre  of  land  does  not  require 
that  a  well  be  sunk  on  each  acre  of  land  within 
the  given  time,  or  at  all.  Taylor  v.  Peerless 
Refining  Co.,  7  Ohio  Cir  Dec.  36S,  14  Ohio  Cir. 
Ct.  375;  Baldwin  v.  Ohio  Oil  Co.,  7  Ohio  Cir. 
Dec.  50,  13  Ohio  Cir.  Ct.  519. 

Time  of  Boring.  —  And  where  the  lessee  of 
oil  lands  agreed  to  complete  four  wells  in  the 
second  year,  two  of  them  in  the  first  six 
months  and  the  others  during  the  last  six 
months,  on  penalty  of  forfeiture,  it  was  held 
that  he  had  the  entire  second  year  within 
which  to  complete  the  boring.  Thomas  v. 
Kirkbride,  8  Ohio  Cir.  Dec.  181.  See  also 
Welly  v.  Wise,  5  Ohio  Dec.  223,  5  Ohio  N.  P. 
50;  Henderson  v.  Ferrell,  1S3  Pa.  St.  547; 
Colgan  v.  Forest  Oil  Co.,  194  Pa.  St.  243;  Mc- 
Carty  v.  Mellon,  5  Pa.  Dist.  425. 

Forfeiture  Optional  with  Lessor.  —  Evans  v. 
Consurr  ers  Gas  Trust  Co  ,  (Ind.  1891)  29  N.  E. 
Rep.  398;  Woodland  Oil  Co.  v.  Crawford,  55 
Ohio  St.  161;  Galey  v.  Keilerman,  123  Pa.  St. 
491;  Westmoreland,  etc.,  Natural  Gas  Co.  v. 
De  Witt,  130  Pa.  St.  235;  Wills  s>.  Manu- 
facturers' Natural  Gas  Co.,  130  Pa.  St.  222; 
Roberts  v.  Bettman,  45  W.  Va.  143.  See  also 
Doe  v.  Bancks,  4  B.  &  Aid.  401,  6  E.  C.  L.  535: 
Rede  v.  Farr,  6  M.  &  S.  121;  Arnsby  v.  Wood- 
ward, 6  B.  &  C.  519,  13  E.  C.  L.  241;  Reid  v. 
Parsons,  2  Chit.  247.  18  E.  C.  L.  322;  Clark  v. 
Jones,  1  Den.  (N.  Y.  516,  43  Am.  Dec.  706; 
Phelps  v.  Chesson,  12  Ired.  L.  (34  N.  Car.)  194; 
Kenrick  <•.  Smick,  7  W.  &  S.(Pa.)4r;  Sheaffe: 
v.  Sheaffer,  37  Pa.  St.  525;  Wheeling  -•.  Phil- 
lips, 10  Pa.  Super.  Ct.  634.  Compare  Kent'  ii 
Gas,  etc.,  Co.  v.  Dorney,  g  Ohio  Cir.  Dec.  604 
17  Ohio  Cir.  Ct.  roi. 

Affirmative  Action  on  Part  of  Lessor  Required. 
—  The  lessor  intending  to  claim  a  forfeiture 
should,  as  a  general  rule,  exercise  his  right  by 
giving  notice,  by  re-entry  for  breach,  or  by 
some  other  appropriate  method,  within  a 
reasonable  time,  or  he  will  be  held  to  have 
waived  it.  Allegany  Oil  Co.  v.  Bradford  Oil 
Co..  86  N.  Y.  63S,  affirming  21  Hun  (N.  Y.)  26; 
Thompson  v.  Christie,  138  Pa.  St.  230;  Car- 
negie Natural  Gas  Co.  v.  Philadelphia  Co.,  158 
Pa.  St.  317;  Baldwin  v.  Ohio  Oil  Co.,  7  Ohio 
Cir.  Dec.  50,  13  Ohio  Cir.  Ct.  519;  Guffy  v. 
Hukill,  34  W.  Va.  49.  26  Am.  St.  Rep.  901; 
Thomas  v.  Hukill,  34  WT.  Va.  3S5. 

1.  Huggins  v.  Daley,  (C.  C.  A.)  99  Fed.  Rep. 
606;  Petroleum  Co.  v.  Coal,  etc.,  Mfg.  Co., 
89  Tenn.  381;  Crawford  v.  Ritchey,  43  W.  Va. 
252.  _ 
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pen  sat  ion  to  the  lessor  is  a  share  of  what  is  produced,  there  is  an  implied 
covenant  for  diligent  search  and  operation,1  a  failure  to  perform  which  will, 
according  to  some  of  the  decisions,  subject  the  lease  to  forfeiture.* 

Failure  to  Find  Gas  or  Oil  "in  Paying  Quantities."  —  Where  the  lease  provides,  as 
is  frequently  the  case  in  oil  or  gas  leases,  for  a  tenancy  for  a  definite  period 
"  or  for  so  long  as  gas  or  oil  can  be  found  in  paying  quantities,"  and  the  only 
consideration  is  a  prospective  royalty,  the  lessee's  title  is  inchoate  and  for  the 
purpose  of  exploration  only.  Until  oil  or  gas  is  found,  he  has  the  right  of 
possession  so  long  as  he  in  good  faith  is  engaged  in  boring  wells  and  testing 
the  gas  or  oil  producing  capacity  of  the  land;  but  when  it  is  demonstrated 
that  oil  or  gas  cannot  be  obtained,  or  when  the  search  is  abandoned,  the 
lessee's  right  of  possession  is  at  an  end.3 


1.  Implied  Covenant  to  Work —  United  States. 
—  Foster  v.  Elk  Fork  Oil,  etc.,  Co.,  (C.  C.  A.) 
90  Fed.  Rep.  178;  Spillman  v.  Brown,  45  Fed. 
Rep.  291;  Central  Trust  Co.  v.  Berwind-White 
('oil  Co.,  95  Fed.  Rep.  391;  Elk  Fork  Oil,  etc., 
d.  v.  Jennings,  84  Fed.  Rep.  839;  Huggins  v. 
Daley,  (C.  C.  A.)  99  Fed.  Rep.  606. 

California.  —  Higgins  v.  California  Petro- 
leum, etc.,  Co.,  109  Cal.  304. 

Indiana.  —  Kokomo  Natural  Gas,  etc.,  Co. 
v.  Albright,  18  Ind.  App.  151;  Indianapolis 
Natural  Gas  Co.  v.  Teters,  15  Ind.  App.  475; 
Evans  v.  Consumers'  Gas  Trust  Co.,  (Ind. 
1891)  29  N.  E.  Rep.  398,  dismissed  pending 
petition  for  rehearing;  Bettman  v.  Shadle,  22 
Ind.  App.  542;  Columbian  Oil  Co.  v.  Blake, 
13  Ind.  App.  680. 

New  York.  — Chamberlain  v.  Parker,  45  N. 
Y.  569. 

Ohio.  —  Harris  v.  Ohio  Oil  Co.,  57  Ohio  St. 
118;  Stahl  v.  Van  Vleck,  53  Ohio  St.  136;  North- 
western Ohio  Natural  Gas  Co.  v.  Tiffin,  59 
Ohio  St.  420;  Woodland  Oil  Co.  v.  Crawford. 
55  Ohio  St.  161;  Ohio  Oil  Co.  v.  Kelley.  6 
Ohio  Cir.  Dec.  470,  9  Ohio  Cir.  Ct  511. 

Pennsylvania.  —  Kunkle  v.  People's  Natural 
Gas  Co.,  165  Pa.  St.  133;  Lynch  v.  Versailles 
Fuel  Gas  Co.,  165  Pa.  St.  518;  Gibson  v.  Oliver, 
158  Pa.  St.  277;  Ray  v.  Wesiern  Pennsylvania 
Natural  Gas  Co.,  138  Pa.  Si.  576,  21  Am.  St. 
Rep.  922;  McKnight  v.  Manufacturer's  Natural 
Gas  Co.,  146  Pa.  St.  185,  28  Am.  St.  Rep.  790; 
Venture  Oil  Co.  v.  Fretts,  152  Pa.  St.  451; 
Jamestown,  etc.,  R.  Co.  v.  Egbert,  152  Pa.  St. 
53;  Springer  v.  Citizens'  Natural  Gas  Co.,  145 
Pa.  St.  430;  Bradford  Oil  Co.  v.  Blair,  113  Pa. 
St.  83,  57  Am.  Rep.  442;  Kleppner  v.  Lemon, 
176  Pa.  St.  502;  Wills  v.  Manufacturers 
Natural  Gas  Co.,  130  Pa.  St.  222;  Galey  t. 
Kellerman,  123  Pa.  St.  491;  Fennell  v.  Guffey, 
139  Pa.  St.  341;  Westmoreland,  etc.,  Natural 
Gas  Co.  v.  DeWitt,  130  Pa.  St.  235;  Aye  7/. 
Philadelphia  Co.,  193  Pa.  St.  451;  Watson  v. 
O'Hern,  6  Watts  (Pa.)  362. 

Tennessee.  —  Petroleum  Co.  v.  Coal,  etc., 
Co.,  89  Tenn.  381. 

Virginia.  —  Cowan  v.  Redford  Iron  Co.,  83 
Va.  547. 

West  Virginia.  —  Guffy  v.  Hukill,  34  W.  Va. 
49,  26  Am.  St.  Rep.  901;  Woo"t  County  Pe- 
troleum Co.  v.  West  Virginia  Transp.  Cu.,  28 
W.  Va.  210,  57  Am.  Rep.  659;  Mullan  v. 
Carper,  37  W.  Va.  215;  Fleming  Oil,  etc.,  Co. 
v.  South  Peon  Oil  Co.,  37  VV.  Va.  645;  Blue- 
stone  Coal  Co.  v.  Bell,  38  W.  Va.  297;  Belt- 
man  v.  Harness,  42  W.  Va.  433;  Steelsmilh  v. 
Gartlan,  45  VV.  Va-  27,  • 


2.  Forfeiture  from  Failure  to  Perform  Implied 
Covenant.  —  Sharp  v.  Wright,  28  Beav.  150; 
Conrad  v.  Morehead,  89  N.  Car.  31;  Maxwell 
v.  Todd,  112  N.  Car.  677;  Hawkins  v.  Pepper, 
117  N.  Car.  407;  Cowan  v.  Radford  Iron  Co., 
83  Va.  547;  Shenandoah  Land,  etc.,  Co.  v. 
Hise,  92  Va.  238.  See  also  Huggins  v.  Daley, 
(C.  C.  A.)  99  Fed.  Rep.  606;  Steelsmilh  v. 
Gartlan,  45  W.  Va.  27. 

But  according  lo  some  of  the  cases,  no  for- 
feiture can  be  declared  for  a  breach  of  the  im- 
plied covenant  reasonably  to  operate  the 
premises,  the  remedy  being  by  an  action  for 
breach  of  the  covenant.  Harris  v.  Ohio  Oil 
Co.,  57  Ohio  St.  118;  Koch's  Appeal,  93  Pa. 
St.  434- 

For  the  Construction  of  the  Peculiar  Provisions 
of  the  Nova  Scotia  Statute,  Rev.  Stat.  N.  S.,  5th 
series,  c.  7,  as  amended  by  the  Act  of  1889  (52 
Vict.,  c.  23),  requiring  the  lessee  of  mining 
areas  in  Nova  Scotia  to  perform  a  certain 
amount  of  work  thereon  each  year  on  pain  of 
forfeiture  of  his  lease,  or  to  pay  in  advance  an 
annual  rental  in  lieu  of  the  work,  see  Temple 
v.  Atty.-Gen.,  27  Can.  Sup.  Ct.  355;  Atty.- 
Gen.  v.  Sheraton,  23  Nova  Scotia  492. 

3.  Failure  to  Find  Gas  or  Oil  in  Paying  Quanti- 
ties.—  Eaton  v.  Allegany  Gas  Co.,  122  N.  Y. 
416;  Venture  Oil  Co.  v.  Fretts,  152  Pa.  St.  451: 
Steelsmilh  v.  Gartlan,  45  W..Va.  27;  Crawford 
v.  Ritchey,  43  W.  Va.  252.  See  also  North- 
western Ohio  Natural  Gas  Co.  v.  Tiffin,  59 
Ohio  St.  420. 

Construction  of  Phrase  "Paying  Quantities."  — 
If  an  oil  well,  being  down,  pays  a  profit,  even 
a  small  one,  over  the  operating  expenses,  it  is 
producing  in  "  paying  quantities,"  though  it 
may  never  repay  its  cost,  and  the  operation 
as  a  whole  may  result  in  a  loss.  The  phrase 
"  paying  quantities  "  is  to  be  construed  with 
reference  to  the  operator  and  by  his  judgment 
when  exercised  in  good  faith.  Young  v.  Forest 
Oil  Co.,  rg4  Pa.  St.  243. 

Liability  for  Rent.  —  Under  a  lease  providing 
for  the  payment  of  a  specified  rental  each 
year  in  advance  for  every  well  from  which  gas 
is  used  off  the  premises,  so  long  as  gas  is 
found  on  the  premises,  the  lessee  is  not  liable 
for  the  rental  upon  the  failure  of  the  well,  or 
if  it  becomes  impracticable  to  use  the  gas 
therefrom.  Indianapolis  Natural  Gas  Co.  v. 
Teters,  15  Ind.  App.  475.  See  also  Blair  v. 
North  Western  Ohio  Natural  Gas  Co.,  5  Ohio 
Cir.  Dec.  619,  12  Ohio  Cir.  Ct.  78:  Stahl  v. 
Van  Vleck,  53  Ohio  St.  136;  Shellar  v.  Shivers, 
171  Pa.  St.  569;  Double  v.  Union  Heat,  etc., 
Co.,  172  Pa.  St.  3SS;  Williams  v.  Guffy,  178 
78|  Volume 


Mining  Leases. 


MINES  AND- MINING  CLAIMS. 


Construction. 


(2)  Covenant  to  Work  in  Proper  and  Safe  Manner.  —  It  is  usual  for  mining 
leases  fo  contain  a  covenant  on  the  part  of  the  lessee  to  work  the  mine  in  a 
proper  and  workmanlike  manner.1  This  does  not  mean  the  best  possible 
mode  of  working  for  the  lessor;  but  for  a  lessee  simply  to  dig  and  work  as 
much  as  he  can  get,  regardless  of  the  future,  will  be  construed  as  an  improper 
and  unworkmanlike  mode  of  operating.2  Other  covenants  on  the  part  of  the 
lessee  sometimes  found  in  mining  leases  are  that  he  will  properly  support  and 
timber  the  mine  3  and  that  he  will  not  flood  it.4 

(3)  Covenant  to  Deliver  Up  in  Good  Order.  —  To  deliver  up  in  good  order 
is  a  companion  covenant  with  the  one  for  good  mining;  and  any  act  which 
violates  the  one  is  a  breach  of  the  other.  It  requires  the  mine  or  quarry  lo 
be  kept  in  a  reasonably  good,  workable  condition,  and  to  be  so  surrendered 
up  at  the  expiration  of  the  lease.*  But  it  does  not  prevent  the  removal  of 
fixtures  and  appliances  properly  removable.6 

(4)  Covenant  to  Pay  Royalty.  —  Mining  leases  frequently  contain  a  cove- 
nant on  the  part  of  the  lessee  to  pay  to  the  lessor  a  royalty  on  all  ore  mined. 
Such  a  royalty  is  properly  rent.7  The  nonpayment  of  royalties  when  due 
does  not,  at  common  law,  ipso  facto  work  a  forfeiture  of  the  term  in  the 
absence  of  express  provision  therefor  in  the  lease.  It  is  usual,  however,  to 
insert  in  mining  leases  a  re-entry  clause,  or  clause  for  forfeiture  for  nonpay- 
ment of  royalties.  Such  provisions  have  been  held  to  be  valid,  and  under 
them  a  foifeiture  will  result  for  nonpayment  of  royalties  when  due.8 


Pa.  St.  342;  Coville  v.  Gilinan,  13  W.  Va.  314. 

No  Reimbursement  for  Expenditures.  —  Where 
the  lease  is  forfeited  because  of  failure  to  pro- 
cure oil,  the  lessee  is  not  entitled  to  be  com- 
pensated for  the  cost  of  the  well,  although  gas 
is  obtained  in  paying  quantities.  Palmer  v. 
Truby,  136  Pa.  St.  556;  Detlor  v.  Holland,  57 
Ohio  St.  492. 

1.  Covenant  to  Work  in  Proper  and  Workman- 
like Manner.  —  Quariington  v.  Arthur,  to  M.  & 
W.  335;  Jegon  v.  Vivian,  L.  R.  6  Ch.  742; 
Lewis  v.  Fothergill,  L.  R.  5  Ch.  103;  Walker 
v.  Tucker,  70  111.  527;  Consolidated  Coal  Co.  v. 
Schaefer,  135  111.  210.  See  aiso  Murray  v. 
Heinze,  17  Mont.  353. 

2.  Lewis  v.  Fothergill,  L.  R.  5  Ch.  103. 
Where  a  lease  contains  a  covenant  that  the 

lessees  shall  "  work  the  mine  in  a  sound,  safe, 
and  workmanlike  manner  so  as  not  to  ruin 
the  works,  and  leave  necessary  pillars,  and 
prop  up  works  securely,"  it  is  not  necessary, 
in  order  to  violate  the  covenant,  that  there  be 
an  utter  destruction  of  the  works,  but  a  seri- 
ous impairment  of  them  or  anything  that  will 
essentially  promote  their  injurv,  decay,  or 
destruction  will  constitute  a  violation  of  the 
covenant.  Consolidated  Coal  Co.  v.  Schaefer, 
135  111.  210.  See  also  Crompton  v.  Lea,  L.  R. 
19  Eq.  115;  Thomas  Iron  Co.  v.  Allentown 
Min.  Co.,  28  N.  J.  Eq.  77. 

3.  Covenant  to  Support  and  Timber  Mine.  — 
Hodgson  v.  Moulson,  18  C.  B.  N.  S,  332,  114 
E.  C.  L.  332;  Glasgow  v.  Hurlet  Alum  Co., 
3  H.  L.  Cas.  25;  Dugdale  v.  Robertson,  3  Kay 
&  J.  697;  Shaov  v.  Stenton,  2  H.  &  N.  858; 
Ranjolph  v.  Halden,  44  Iowa  327;  Thomas 
Iron  Co.  v.  Allentown  Min.  Co..  28  N.  J.  Eq. 
77;  Trout  v.  McDonald,  83  Pa.  St.  144. 

4.  Covenant  Not  to  Flood  Mine.  —  Rolleston  v. 
New,  4  Kay  &  J.  640. 

5.  Covenant  to  Deliver  Mine  in  Good  Order.  — 
Jegon  v.  Vivian,  L.  R.  6  Ch.  742;  Martin  v. 
Porter,  5  M.  &  W.  351;  Griffin  v.  Fellows,  81* 


Pa.  St.  114;  Walker  v.  Tucker,  70  111.  527; 
Keeler  v.  Green,  21  N.  J.  Eq.  27;  Timlin  v. 
Brown,  158  Pa.  St.  606;  Trout  v.  McDonald, 
83  Pa.  St.  144;  Coppinger  v.  Armstrong,  8  111. 
App.  210,  5  III.  App.  637.  See  also  Moyers  v. 
Tiley,  32  Pa.  St.  267. 

6.  Timlin  v.  Brown,  158  Pa.  St.  606;  Rolle- 
ston v.  New,  4  Kay  &  J.  640.  But  see  Ran- 
dolph v.  Halden,  44  Iowa  327;  Griffin  v.  Fel- 
lows, 81*  Pa.  St.  114. 

7.  See  the  title  Landlord  and  Tenant,  vol. 
18,  p.  261. 

8.  When  Nonpayment  of  Royalty  Will  Result  in 

Forfeiture  —  England.  —  Clifton  v.  Walinesley, 
5  T.  R.  564;  Bute  v.  Thompson,  13  M.  &  \Y. 
487;  Ridgway  v.  Sneyd,  Kay  627;  Senhouse  v. 
Harris,  5  L.  T.  N.  S.  635. 

Canada.  —  Palmer  v.  Wallbridge,  15  Can. 
Sup.  Ct.  650. 

I'uitrd  States. —  Coosaw  Min.  Co.  v.  South 
Carolina,  144  U.  S.  550;  Bamford  v.  Lehigh 
Zinc,  etc.,  Co.,  33  Fed.  Rep.  677;  State  c. 
Coosaw  Min.  Co.,  47  Fed.  Rep.  227;  Ridgely 
v.  Conewago  Iron  Co.,  53  Fed.  Rep.  q8S; 
Central  Appalachian  Co.  v.  Buchanan,  (C.  C. 
A.)  73  Fed.  Rep.  1006;  Lehigh  Zinc,  etc.,  Co. 
v.  Bamford,  150  U.  S.  665;  Malcomson  w. 
Wappoo  Mills,  85  Fed.  Rep.  907. 

California.  — Wheeler  v.  West,  71  Cal.  126; 
Higgins  v.  California  Petroleum,  etc.,  Co., 
109  Cal.  304. 

Colorado.  —  Maloney  v.  Love,  11  Colo.  App. 
288. 

Illinois.  —  Alderson  v.  Ennor,  45  111.  128; 
Consolidated  Coal  Co.  v.  Peers,  150  111.  344. 
Indiana.  —  McDowell  v.   Hendrix,  67  Ind. 

513- 

Iowa. — Carr  v.  Whitebreast  Fuel  Co.,  88 
Iowa  136;  Van  Meter  v.  Chicago,  etc..  Coal 
Min.  Co.,  88  Iowa  92;  Steele  v.  Mills,  68  Iowa 
406;  Reed  v.  Beck,  66  Iowa  2r. 

Kansas.  —  Swan  v.  Brown,  S  Kan.  App.  505. 
Kentucky.  —  Richardson    v.    Downs,  (Ky. 
783  Volume  XX. 


Mining  Leases. 


MINUS  AND  MINING  CLAIMS. 


Construction. 


Some  of  the  Peculiar  Provisions  of  Royalty  Covenants  as  construed  by  the  courts  are 
set  out  in  the  note.1 

Lessee  Must  Deliver  Ore  or  Coal  in  Marketable  Condition.  —  Where  by  the  terms  of  a 
lease  the  lessee  is  to  pay  the  rent  in  ore  or  coal,  it  is  his  duty,  in  the  absence 
of  any  special  agreement  as  to  the  condition  in  which  the  ore  or  coal  is  to  be 
delivered,  to  deliver  it  in  a  marketable  condition;  and  if  it  is  not  so  delivered, 
the  expense  necessarily  incurred  by  the  lessor  in  preparing  it  for  market  may 
be  charged  by  him  to  the  lessee.2 

Minimum  Royalty  or  Dead  Rent. — As  a  general  rule,  especially  in"  coal-mining 
regions,  leases  reserving  a  royalty  to  the  lessor  contain  a  provision  for  the  pay- 
ment to  the  lessor  of  a  sum  variously  known  as  a  "  minimum  royalty  "  and 
"dead,"  "sleeping,"  or  "minimum"  rent,  that  is,  a  fixed  amount  which 
must  be  paid  at  all  events,  even  though  the  lessee  does  not  open  or  work  the 
mines  leased.3    Where  the  stipulations  of  the  lease  require  the  mining  of  a 


1891)  16  S.  W.  Rep.  84;  Render  v.  McHenry 
Coal  Co.,  (Ky.  1890)  14  S.  W.  Rep.  678. 

Maryland.  —  Emery  v.  O wings  6  Gill  (Md.) 
191;  Cross  v.  Tome,  14  Md.  247. 

Michigan.  —  Blake  v.  Lobb,  110  Mich.  608; 
Wakefield  v.  Sunday  Lake  Min  Co.,  85  Mich. 
605. 

Missouri.  —  Lennox  v.  Van d alia  Coal  Co.,  65 
Mo.  App.  560;  Austin  v.  Huntsville  Coal,  etc., 
Co.,  72  Mo.  535,  37  Am.  Rep.  446;  Buchannan 
v.  Cole,  57  Mo.  App.  II;  Hobart  v.  Murray,  54 
Mo.  App.  249. 

Minnesota.  —  Diamond  Iron  Min.  Co.  v. 
Buckeye  Iron  Min.  Co.,  70  Minn.  500. 

New  York.  —  Chase  v.  Knickerbocker  Phos- 
phate Co.,  32  N.  Y.  App.  Div.  400. 

Ohio. — Wonsetler  v.  Andrews,  58  Ohio  St. 
551;  Foster  Coal  Co.  v.  Moherman,  6  Ohio 
Cir.  Dec.  437,  9  Ohio  Cir.  Ct.  544;  Meeker  v. 
Browning,  9  Ohio  Cir.  Dec.  10S. 

Pennsylvania.  —  Lehigh,  etc.,  Coal  Co.  v. 
Wiight,  15  .Pa.  Co.  Ct.  433,  7  Kulp  (Pa.)  434; 
Lance  v.  Lehigh,  etc.,  Coal  Co..  163  Pa.  St.  84; 
Drake  v.  Lacoe,  157  Pa.  St.  17;  Watt  v.  Din- 
inny,  141  Pa.  St.  22;  Rockafellow  v.  Hanover 
Coal  Co.,  12  Pa.  Co.  Cl.  241;  Duff's  Appeal, 
21  W.  N.  C.  (Pa.)  491;  Fairchiltl  v.  Fairchild, 
(Pa.  1887)  9  Atl.  Rep.  255;  Shoemaker  v.  Mt. 
Lookout  Coal  Co.,  177  Pa.  St.  405;  Wright  v. 
Warrior  Run  Coil  Co.,  182  Pa.  St.  514;  Swint 
v.  McCalmont  Oil  Co.,  184  Pa.  St.  202;  McKee 
v.  Col  well,  7  Pa.  Super.  Ct.  607;  Bannan  v. 
Graeff,  186  Pa.  St.  648;  Christie's  Appeal,  85 
Pa.  St.  463. 

South  Carolina.  —  State  v.  Seabrook,  42  S. 
Car.  74. 

Tennessee. — Smith  v.  Godfrey,  (Tenn  Ch. 
1898)  48  S.  YV.  Rep.  303. 

Virginia.  —  Cowan  v.  Radford  Iron  Co.,  83 
Va.  547. 

West  Virginia.  —  Coaldale  Min.,  etc.,  Co.  v. 
Clark,  43  W.  Va.  84;  Childs  v.  Hurd,  32  W. 
Va.  66;  Bowyer  v.  Seymour,  13  W.  Va.  12. 

1.  Royalty  on  Stone  "Shipped."  — Undsr  a 
lease  of  a  quarry  by  which  the  lessees  agree 
to  pay  a  specified  rate  for  stone  "  shipped  " 
by  them,  the  lessor  cannot  recover  for  stone 
quarried  by  the  lessees  and  ready  for  shipment, 
but  not  actually  shipped.  Crawford  v.  Oman, 
etc.,  Stone  Co.,  34  S.  Car.  90. 

Royalty  on  Lump  and  Nut  Coal  at  Different 
Rates.  —  Where  a  lease  provides  for  a  royalty 
on  lump  and  nut  coal  at  different  rates,  the 
lessee  cannot  escape  the  royalty  on  lump  coal 


by  reducing  it  to  the  smaller  size,  even  though 
the  demand  in  the  market  is  greater  for  such 
smaller  coal.  Wright  v.  Warrior  Run  Coal 
Co.,  182  Pa.  St.  514;  Schooley  v.  Butler  Mine 
Co.,  175  Pa.  St.  261 

The  Term  "All  Coal  Mined,"  in  a  lease  pro- 
viding for  a  royalty  lo  the  lessor  on  all  coal 
mined,  does  not  include  slack  sold.  Dunham 
v.  Haggerty,  no  Pa.  St.  560, 

Lease  Reserving  as  Royalty  One-Tenth  of  Ore 
Delivered  in  "Shipping  Order."  —  Unnuelly  v. 
Warner  Iron  Co.,  94  Tenn.  282. 

Royalty  on  "  Net  Proceeds."  —  Maloney  v. 
Love,  11  Colo.  App.  288. 

Term  "Miners'  Weight"  Defined.  —  Drake  v. 
Lacoe,  157  Pa.  St.  17. 

"Screened  Coal."  —  Dunham  v.  Haggerty, 
no  Pa.  St.  560. 

Royalty  Payable  After  Expenses  of  "  Winning." 
—  Rokeby  v.  Elliot,  13  Ch.  D.  277,  citing 
Lewis  v.  Fothergill,  L.  R.  5  Ch.  103.  See  also 
Senhouse  v.  Harris,  5  L.  T.  N.  S.  635;  Griffiths 
v.  Rigby,  1  H.  &  N.  237. 

Contract  Giving  to  Lessor  Right  to  Use  Oil  and 
Gas. — •  Fouker  v.  Anderson,  173  Pa.  St.  86. 

2.  Audenried  v.  Woodward,  28  N.  J.  L.  265. 
See  also  Maloney  v.  Love,  11  Colo.  App.  288. 

3.  "  Minimum  Royalty  "  or  "  Dead,"  "  Sleeping," 
or  "  Minimum  "  Rent  —  England.  —  Simpson  v. 
Ingleby,  27  L.  T.  N.  S.  695,  20  W.  R.  993; 
Wheatley  v.  Westminster  Brymbo  Coal  Co., 
L  R.  9  Eq.  538;  Jefferys  v.  Fairs,  4  Ch.  D. 
448;  Bridges  v.  Potts,  17  C.  B.  N.  S.  314,  112 
E.  C.  L.  314. 

United  States.  —  Bamford  v.  Lehigh  Zinc, 
etc.,  Co.,  33  Fed.  Rep.  677,  affirmed  150  U.  S. 
665. 

Alabama.  —  Pierce  v.  Tidwell,  81  Ala.  299. 

Indiana.  —  Watson  Coal,  etc.,  Co.  v.  Casteel, 
73  Ind.  296.  See  also  Brooks  v.  Kunkle,  24 
Ind.  App.  624. 

Iowa. —  Blotiinfield  Coal,  etc.,  Co.  v.  Tidiick, 
99  Iowa  83. 

A'ansas. — Swan  v.  Brown,  8  Kan.  App. 
505. 

Missouri.  —  Lennox  v.  Vandalia  Coal  Co., 
66  Mo.  App.  560. 

New  York.  —  Gilmore  v.  Ontario  Iron  Co., 
86  N.  Y.  455,  affirming  22  Hun  (N.  Y.)  391. 

Ohio. — Scioto  Fiie  Brick  Co.  v.  Pond,  38 
Ohio  St.  65. 

Pennsylvania.  —  Powell  v.  Burroughs,  54 
Pa.  St.  329;  Bannan  v.  Miller,  19  Pa.  Co.  Ct. 
244;  Coulter  v.  Conemaugh  Gas  Co.,  30  Pittsb. 
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certain  number  of  tons  of  ore  or  coal  per  annum  or  per  month  and  the  pay- 
ment of  a  fixed  royalty  on  all  ore  or  coal  mined,  the  lessor  is  entitled  to  the 
minimum  amount,  that  is,  whatever  the  number  of  tons  required  to  be  mined 
would  net  him,  and  this  though  no  ore  or  coal  is  in  fact  mined.1  But  the 
obligation  to  pay  this  royalty  or  rent  ceases  on  the  exhaustion  of  the  mine 
or  upon  its  becoming  unworkable.3  Some  of  the  peculiar  provisions  of  clauses 
reserving  to  the  lessor  a  minimum  royalty  or  dead  rent  have  received  the 
interpretation  of  the  courts.3 

(5)  No  Implied  Covenant  or  Warranty  that  Premises  Contain  Mineral.  — 
The  law  does  not  imply  any  covenant  or  warranty  in  a  lease  that  the  premises 
are  suitable  for  the  purpose  for  which  they  are  leased.4  There  is  no  implied 
covenant  or  warranty,  therefore,  in  a  lease  of  a  mine,  or  of  the  right  to  mine 
ore  or  coal  in  the  land  of  the  lessor,  that  the  premises  contain  mineral  or  coal.5 
So  in  the  lease  of  a  salt  well  there  is  no  implied  covenant  that  the  well  shall 
be  of  any  productive  capacity.6  But  it  is  not  unusual  for  mining  leases  to 
contain  express  covenants  that  the  premises  shall  contain  mineral.7 


Leg.  J.  (Pa.)  281;  Lehigh,  etc.,  Coal  Co.  v. 
Wright,  177  Pa.  St.  387. 

1.  Where  Lease  Requires  Certain  Quantity  to 
Be  Mined  Monthly  or  Yearly  —  England.  — 
Jeffsry?  v.  Fairs,  4  Ch.  D.  448;  Bute  v.  Thomp- 
son, 13  M.  &  VV.  487;  Phillips  v.  Jones,  9  Sim. 
5I9- 

Canada.  — Palmer  v.  Wall  bridge,  15  Can. 
Sup  Ct.  650. 

United  States.  —  Central  Appalachian  Co.  v. 
Buchanan,  (C.  C.  A.)  73  Fed.  Rep.  1006; 
Lehigh  Zinc,  etc.,  Co.  v.  Bamford,  150  U.  S. 
665. 

Illinois. — Walker  v.  Tucker,  70  111.  527; 
Consolidated  Coal  Co.  v.  Peers,  150  111.  344. 

Indiana.  —  Watson  Coal,  etc.,  Co.  v.  Casteel, 
73  Ind.  296;  Woodward  v.  Mitchell,  140  Ind. 
406;  McDowell  v.  Hendrix,  67  Ind.  513. 

Kentucky.  —  Bell  v.  Truit,  9  Bush  (Ky.)  257: 
Render  v.  McHenry  Coal  Co.,  (Kv.  1890)  14  S. 
W.  Rep.  678. 

New  York.  —  Genet  v.  Delaware,  etc.,  Canal 
Co.,  2  N.  Y.  App.  Div.  491,  13  N.  Y.  Supp.  394, 
59  Hun  (M.  Y.)  624. 

Pennsylvania. — Schooley  v.  Butler  Mine 
Co.,  175  Pa.  St.  261;  Garman  v.  Potts,  135  Pa. 
St.  506;  Timlin  v.  Brown,  158  Pa.  St.  606; 
Drake  v.  Licoe.  157  Pa.  St.  17. 

2.  Effect  of  Mine  Becoming  Exhausted  or  Un- 
workable.—  Gowan  v.  Christie,  L.  R.  2  H.  L. 
Sc.  275,  5  Moik  -114;  Jones  v.  Shears,  7  C.  & 
P-  3+6,  32  E  C.  L.  537;  Ridgway  v.  Sneyd, 
Kay  627;  Bute  v.  Thompson,  13  M.  &  W.  4S7; 
Smith  v.  Morris,  2  Bro.  C.  C.  311;  Ridgely  v. 
Conewago  Iron  Co  ,  53  Fed.  Rep.  988;  Hig- 
gins  v.  California  Petroleum,  etc.,  Co.,  109 
Cal.  304;  Cook  v.  Andrews,  3O  Ohio  St.  178; 
Scioto  Fire  Brick  Co.  v.  Pond,  38  Ohio  St.  65; 
Ban  nan  v.  Graeff.  1S6  Pa.  Si.  648,  42  W.  N.  C. 
(Pa.)  350;  McKee  v.  Colwell,  7  Pa.  Super.  Ct. 
607;  Guth's  Appeal,  (Pa.  1886)  2  Cent.  Rep. 
767.  See  also  Moon  v.  Pittsburgh  Plate  Glass 
Co.,  24  Ind.  App.  34. 

3.  Minimum  Rent  to  Be  Increased  if  Pits  Are 
Sunk  on  Leased  Premises. —  Where  the  minimum 
rent  was  seven  hundred  and  twenty  pounds 
sterling  per  annum,  to  be  increased  to  one 
thousand  pounds  sterli  ng  in  case  pits  were  sunk 
upon  the  estate,  and  the  lessee  mined  small 
quantities  of  coal  through  adjoining  works, 
under  a  covenant  to  work  the  mine  uninter- 


ruptedly, efficiently,  and  regularly,  according 
to  the  usual  and  most  improved  practice,  it 
was  held  thai  there  was  no  obligation  to  sink 
new  pits  so  long  as  the  minimum  rent  was 
paid.  Wheatley  v.  Westminster  Brymbo  Coal 
Co.,  L.  R.  9  Eq.  538.  See  also  Tiley  v. 
Moyers,  25  Pa.  St.  397;  Diamond  Plate  Glass 
Co.  v.  Tennell,  22  Ind.  App.  132. 

For  the  Peculiar  Provisions  of  clauses  reserv- 
ing to  the  lessor  a  minimum  royalty  or  dead 
rent,  see  also  the  following  cases:  Moon  v. 
Pittsburgh  Plate  Glass  Co.,  24  Ind.  App.  34; 
Render  v.  McHenry  Coal  Co.,  (Ky.  1890)  14  S. 
W.  Rep.  678;  Lehigh,  etc.,  Coal  Co.  z.  Wright, 
7  Kulp  (Pa.)  434;  Garman  v.  Potts,  135  Pa.  St. 
506,  26  W.  N.  C.  (Pa.)  305;  Smith  v.  Godfrey, 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  303. 

4.  See  the  title  Leases,  vol.  iS,  p  613. 

5.  No  Implied  Warranty  that  Premises  Contain 
Mineral.  —  Jefferys  v.  Fairs,  4  Ch.  D.  448; 
Bute  v.  Thompson,  13  M.  &  W.  487;  Spoot  v. 
Green,  L.  R.  9  Exch.  99:  Bamford  v.  Lehigh 
Zinc,  etc.,  Co.,  33  Fed.  Rep.  677;  Brainerd  v. 
Arnold,  27  Conn.  617;  Harlan  v.  Lehigh  Coal, 
etc.,  Co.,  35  Pa.  St.  287;  Clifton  v.  Montague, 
40  W.  Va.  207,  52  Am.  St.  Rep.  872. 

Lease  for  Purpose  of  Mining  Merchantable  Ore. 
—  A  lease  of  land  "  for  the  puipose  of  explor- 
ing for,  mining,  taking  out,  and  removing 
therefrom  the  merchantable  iron  ore  which  is 
or  which  hereafter  may  be  found  on,  in,  or 
under  said  land  "  presupposes  the  existence 
of  merchantable  ore,  and  upon  its  appearing 
that  no  such  ore  is  to  be  found  in  minable 
quantities  the  lease  fails  and  no  rent  can  be  col- 
lected. Blake  v.  Lobb,  110  Mich.  608.  See 
also  Gribben  v.  Atkinson,  64  Mich.  651;  Ccok 
v.  Andrews,  36  Ohio  St,  174. 

6.  Clark  v.  Babcock,  23  Mich.  164;  Clifton 
v.  Montague,  40  W.  Va.  207,  52  Am.  St.  Rep. 
872. 

7.  Express  Covenant  that  Premises  Shall  Con- 
tain Mineral. —  Newton  v.  Nock,  43  L.  T.  N. 
S.  197;  Smith  v.  Morris,  2  Bro.  C.  C.  311; 
Furnival  v.  Crew,  3  Atk.  83;  Garman  v.  Potts, 
135  Pa.  St.  506. 

Where  a  Lessee  Agreed  to  Work  a  Mine  So  Long 
as  It  Was  "Fairly  Workable,"  it  was  held  that 
he  was  not  bound  to  work  k  at  a  loss.  Jones 
v.  Shears,  7  C.  &  P.  346,  32  E.  C.  L.  537. 
Covenant  Not  Amounting  to  Representation 
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8.  Abandonment.  —  There  is  no  right  of  abandonment  in  the  lessee  unless 
authority  to  abandon  is  found  in  the  instrument  of  lease  itself.1  The  lessee 
is  bound  to  take  from  the  mine  the  amount  stipulated  in  the  lease  and  to 
occupy  it  for  the  term  if  necessary.*  But  there  is  a  difference  between  the 
right  of  abandonment  in  the  lessee,  and  the  right  to  claim  an  abandonment  on 
the  part  of  the  lessor  for  failure  of  the  lessee  properly  to  commence  or  mine 
under  the  lease.    The  latter  right  is  indisputable.3 

9.  Termination.  —  In  the  absence  of  covenants  for  a  renewal,  or  perpetual 
renewal,  the  lease  terminates  as  a  matter  of  course  at  the  expiration  of  the 
period  of  demise.*  But  if  a  lease  provides  for  a  demise  of  a  certain  vein,  bed, 
or  lode  within  certain  limits,  and  contains  no  limitation  as  to  time,  it  is  limited 
only  by  the  exhaustion  of  the  product.5 

10.  Eight  to  Machinery,  Fixtures,  and  Appliances  Placed  upon  Premises  by 
Lessee.  —  In  the  absence  of  an  exp-ess  provision  in  the  lease  to  the  con- 
trary, the  general  rule,  which  had  its  birth  in  ancient  customs  in  England,  is 
that  such  machinery,  appurtenances,  fixtures,  and  appliances  as  are  placed 


that  Coal  Is  Covered  by  Rock.  ■ —  A  lease  of  coal 
land  conlained  a  covenant  that  the  lessee 
would  "  in  mining  said  land  in  all  cases  sup- 
port the  superincumbent  bed  of  rock  by  suffi- 
cient props  and  stays."  Il  was  held  that  this 
did  not  amount  to  a  representation  or  assur- 
ance by  the  lessor  that  the  coal  was  covered 
by  a  bed  of  rock.  Beatie  v.  Rocky  Branch 
Coal  Co.,  56  Mo.  App.  221. 

1.  No  Implied  Right  of  Abandonment  in  Lessee, 
—  Price  v.  Nicholas.  4  Hughes  (U.  S.)  616,  19 
Fed.  Cas.  No.  11,415;  Paine  v.  Griffiths,  (C.  C. 
A.)  86  Fed.  Rep.  452;  Van  Meter  v.  Chicago, 
etc..  Coal  Min.  Co.,  88  Iowa  92;  Bestwick  v. 
Ormsby  Coal  Co.,  129  Pa.  St.  592;  McKee  v. 
CoKvell,  7  Pa.  Super.  Ct.  607;  Cowan  v.  Rad- 
ford Iron  Co.,  83  Va.  547. 

2.  Lessee  Must  Take  Out  Amount  of  Ore  or  Coal 
Stipulated  in  Lease  —  England.  —  Bute  v. 
Thompson.  13  M.  &  W.  487";  Clifford  v.  Watts, 
L.  R.  5  C.  P.  577;  Phillips  v.  Jones,  9  Sim. 

519. 

United  States.  —  Price  v.  Nicholas,  4  Hughes 
(U.  S.)6i6,  19  Fed.  Cas.  No.  11,415. 

Indiana.  —  Watson  Coal,  etc.,  Co.  v.  Casteel, 
73  Ind.  296. 

Iowa.  —  Flynn  v.  White  Breast  Coal,  etc., 
Co.,  72  Iowa  738;  Randolph  v.  Halden,  44 
Iowa  327;  Van  Meter  v.  Chicago,  etc..  Coal 
Min.  Co.,  88  Iowa  92. 

Montana.  —  Murray  v.  Heinze,  17  Mont.  353. 

Pennsylvania.  —  Heckscher  v.  Sheaffer,  (Pa. 
1888)  14  Atl.  Rep.  53;  Plummer  v.  Hillside 
Coal,  etc.,  Co.,  160  Pa.  St.  483;  Powell  v.  Bur- 
roughs, 54.  Pa.  St.  329;  Eshelman  v.  Thomp- 
son, 62  Pa.  St.  495;  Bestwick  v.  Ormsby  Coal 
Co.,  129  Pa.  St.  592;  McKnight  v.  Kreutz,  51 
Pa.  St.  232. 

Wisconsin.  —  Raisbeck  v.  Anthony,  73  Wis. 
572. 

A  Lease  with  a  Surrender  Clause  at  the  Option  of 
the  Lessee  has  been  held  to  be  void  for  want  of 
mutuality.  Eclipse  Oil  Co.  t.  South  Penn  Oil 
Co.,  (W.  Va.  1899)  34  S.  E.  Rep.  923. 

3.  Right  of  Lessor  to  Claim  Abandonment  Indis- 
putable.—  Worrall  v.  Wilson,  101  Iowa  475; 
Robinson  v.  Boys,  61  N.  J.  L.  179;  Barker  v. 
Dale,  17  Pitisb.  Leg.  J.  (Pa.)  19,  2  Fed.  Cas. 
No.  988;  Cole  v.  Taylor,  8  Pa.  Super.  Ct.  19; 
Wheeling  v.  Phillips,  10  Pa  Sup.  Ct.  634; 
Patterson  z.  Hausbeck,  8  Pa.  Super.  Ct.  36; 
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Plummer  v.  Hillside  Coal,  etc.,  Co.,  160  Pa. 
St.  483;  Miller  v.  Chester  Slate  Co.,  129  Pa.  St. 
81;  Crawfotd  v.  Ritchey,  43  W.  Va.  252;  Snod- 
grass  v.  South  Penn  Oil  Co.,  (W.  Va.  1900)  35 
S.  E.  Rep.  820. 

4.  Termination  of  Lease.  —  Doe  v.  Wood,  2  B. 
&  Aid.  724;  Campbell  v.  Leach,  Ambl.  740; 
Medwin  v.  Sandham,  3  Swanst.  6S6;  Ricketts 
v.  Bell,  1  De  G.  &  Sm.  335;  Doe  v.  Lock,  2 
Ad.  &  El.  705,  29  E.  G.  L.  181;  Price  v.  Nicho- 
las, 4  Hughes  (U.  S.)  616,  19  Fed.  Cas.  No. 
11,415;  State  v.  Coosaw  Min.  Co.,  47  Fed.  Rep. 
225;  Bradley  v.  South  Carolina  Phosphate,  etc., 
Min.  Co.,  1  Hughes  (U.  S.)  72,  3  Fed.  Cas. 
No.  1,787;  Coosaw  Min.  Co.  v.  South  Carolina, 
144  U.  S.  550.  And  see  generally  the  title 
Landlord  and  Tenant,  vol.  18,  pp.  353,  393. 

Forfeiture  under  Missouri  Statute  for  Failure 
to  Post  Notices  of  Lease.  —  Under  the  statute 
now  embodied  in  Rev.  Stat.  Mo.  1899,  8766, 
8767,  a  lessee  of  mining  lots  is  requited  to  post 
notices  of  the  lease,  under  penalty  of  a  for- 
feiture of  the  lease  at  the  end  of  three  years. 
Cleveland,  etc..  Mineral  Land  Co.  v.  Ross,  135 
Mo.  101;  Kirk  v.  Mattie'r,  140  Mo.  23;  Fisher 
v.  During,  53  Mo.  App.  548;  Robinson  v. 
Troup  Min.  Co.,  55  Mo.  App.  662.  See  also 
Boone  v  Stover,  66  Mo.  430. 

If  a  lessee  fails  to  post  notices  as  required,  a 
subtenant  who  during  the  currency  of  the  three 
years  purchases  the  lessor's  title  will  take 
such  title  at  the  expiration  of  that  time  free 
from  ihe  prior  claim  of  the  first  tenant.  Rob- 
inson v.  Troup  Min.  Co.,  55  Mo.  App.  662 

5.  When  Duration  of  Tenancy  Limited  to  Ex- 
haustion of  Mine  —  England.  —  Gowan  v. 
Christie,  L.  R.  2  H.  L.  Sc.  273.  5  Moak  114; 
Bute  v.  Thompson,  13  M.  &  W.  487;  Smith  v. 
Morris,  2  Bro.  C.  C.  311,  2  Dick.  697. 

Illinois.  —  Walker  v.  Tucker,  70  111.  527. 

Indiana.  —  Sunnyside  Coal,  etc.,  Co.  v. 
Reitz,  14  Ind.  App.  478. 

New  York.  —  Genet  v.  Delaware,  etc., 
Canal  Co.,  136  N.  Y.  593. 

Ohio.  — Tod  v.  Stambaugh,  37  Ohio  St.  469. 

Pennsylvania.  —  Trout  v.  McDonald,  83  Pa. 
St.  144;  McCahan  v.  Wharton,  121  Pa.  St.  4.24. 

Tennessee.  —  New  York,  etc.,  Iron  Co.  v. 
Stephens,  5  Lea  (Tenn.)  468. 

Virginia.  —  Shennandoah  Land,  etc.,  Coal 
Co.  v.  Hise,  92  Va.  238. 
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upon  the  leased  premises  by  the  lessee,  and  can  be  removed  without  serious 
injury  to  the  mine,  are  his  personal  property,  and  are  removable  by  him  at 
the  expiration  of  the  lease,  or  within  a  reasonable  time  thereafter.1 

11.  Eight  to  Broken  Mineral.  —  Since  coal  or  other  mineral,  broken,  becomes 
personal  property,  the  lessee  has  the  right  to  remove  it  under  the  same  con- 
ditions that  govern  his  removal  of  other  personal  property  belonging  to  him, 
either  during  the  lease  or  within  a  reasonable  time  thereafter.2  And  he  may 
use  a  tramway  laid  upon  the  land  for  this  purpose.3 

12.  Assignment.  —  The  assignment  of  mining  leases  is  governed  by  the  rules 
applicable  to  the  assignment  of  leases  generally.4 


1.  Bight  to  Machinery,  Fixture3,  and  Appliances 

—  England.  —  Foley  v.  Addenbroke,  13  M.  & 
W.  174;  Lawton  v.  Luwton,  3  Atk.  13;  Penton 
v.  Robart,  2  East  91;  Elwes  v.  Maw,  3  East 
54;  Pugh  v.  Arton,  L.  R.  8  Eq.  626;  Grymes  v. 
Boweren,  6  Bing.  439,  19  E.  C.  L.  124;  Fisher 
v.  Dixon,  12  CI.  &  F.  312. 

United  States.  — Van  Ness  v.  Pacard,  2  Pet. 
(U.  S.)  137;  Brown  v.  Reno  Electric  Light, 
etc.,  Co.,  55  Fed.  Rep.  229;  New  Chester 
Water  Co.  v.  Holly  Mfg.  Co.,  (C.  C.  A.)  53 
Fed,  Rep.  19. 

Alabama.  —  Nelson  v.  Howison,  122  Ala. 
573- 

California.  —  Merritt  v.  Judd,  14  Cal.  59; 
Dietz  v.  Mission  Transfer  Co.,  95  Cal.  92. 

Colorado,  —  Hayes  v.  New  York  Gold  Min. 
Co.,  2  Colo.  273. 

Illinois.  —  Dobschuetz  v.  Holliday,  82  III. 
371;  Hewitt  v.  General  Electric  Co.,  61  111. 
App.  168. 

Kansas,  — Alexander  v.  Touhy,  13  Kan.  64. 
Massachusetts.  —  Cooper   v.    Johnson,  143 
Mass.  108. 

Michigan. — Conrad  v.  Saginaw  Min.  Co., 
54  Mich.  249,  52  Am.  Rep.  817;  Lake  Superior 
Ship  Canal,  etc.,  Co.  v.  McCann,  86  Mich. 
106;  Wheeler  v.  Bedell,  40  Mich,  693;  Bewick 
V.  Fletcher,  41  Mich.  625,  32  Am.  Rep.  170; 
Ingersoll  v.  Barnes,  47  Mich.  104. 

Minnesota.  —  Wolford  v.  Baxter,  33  Minn. 
12,53  Am.  Rep.  1 ;  Stout  v  Stoppel,  30  M inn.  56. 

Missouri.  —  Thomas  v.  Davis,  76  Mo.  73.  43 
Am.  Rep.  756;  Richardson  v.  Koch,  Si  Mo. 
264;  Springfield  Foundry,  etc.,  Co.  v.  Cole, 
130  Mo.  1. 

Nevada.  —  Prescott  v.  Wells,  3  Ne  v.  82. 

New  Jersey,  —  Audemied  p.  Woodward,  28 
N.  J.  L.  265;  Mutual  L.  Ins.  Co.  v.  Dowden, 
(N.  J.  1885)  3  Atl.  Rep.  351. 

New  York.  —  Kribbs  1.  Alford,  120  NT.  Y. 
519;  Massachusetts  Nat.  Ban*  v.  Shinn,  18  N. 
Y.  App.  Div.  276;  Watts-Campbell  Co.  v. 
Yuengling,  125  N.  Y.  I,  affirming  51  Hun  (N. 
Y.)  302. 

Pennsylvania.  —  Hill  v.  Sewald,  53  Pa.  St. 
271,  91  Am.  Dec.  209;  Hey  v.  Bruner,  61  Pa. 
St.  87;  Overton  v.  Williston,  31  Pa.  St.  155; 
Davis  v.  Moss,  38  Pa  St.  346;  Gray  v.  Hold- 
ship,  17  S.  &  R.  (Pa.)  413,  17  Am.  Dec.  680; 
Ritchie  v.  McAllister,  14  Pa.  Co.  Ct.  267;  Heft 
ner  v.  Lewis,  73  Pa.  St.  302;  Seeger  v.  Pettit, 
77  Pa.  St.  437,  18  Am.  Rep.  452:  Church 
v.  Griffilh,  9  Pa.  St.  117,  49  Am.  Dec.  54S; 
White's  Appeal,  10  Pa.  St.  252;  Montooth  v. 
Gamble,  123  Pa.  St.  240;  Sattler  v.  Opperman, 
30  Pittsb.  Leg.  J.  (Pa.)  205  ;  Cassell  v.  Crothers, 
193  Pa.  St.  359;  Carey  v.  Bright,  58  Pa.  Si,  70; 
Shellar  v.  Shivers,  171  Pa.  St.  569. 


See  also  generally  article  Fixtures,  vol.  13, 
p/>.  644,  645,  notes. 

Forfeited  Lease.  —  It  has  been  held  that  when 
a  lease  is  forfeited  the  fixtures  go  to  the  land- 
lord. Davis  v.  Moss,  38  Pa  St.  346.  See  also 
Massachusetts  Nat.  Bank  v.  Shinn,  18  N.  Y. 
App.  Div.  276,  affirmed  163  N.  Y.  360.  But 
there  is  other  authority  to  the  contrary.  Sum- 
ner v.  Broml nv,  34  L.  J.  Q  B  130. 

2.  Right  to  'S  -oken  Coal  or  Mineral.  —  In  re 
Huddell,  16  Fed.  Rep.  373;  Crouch  v.  Smith, 
1  Md.  Ch.  401;  Riley  v.  Boston  Water  Power 
Co.,  11  Cush.  (Mass.)  11;  Lvkens  Valley  Coal 
Co.  v.  Dock.  62  Pa.  St.  232. 

3.  Lykens  Valley  Coal  Co.  v.  Dock,  62  Pa. 
St.  232. 

4.  Assignment  of  Mining   Leases.  —  See  the 

titles  Assignments,  vol.  2,  p.  1047;  Leases, 
vol.   18,  p.  656.    See  further  the  following 

cases : 

England.  —  Bates  v.  Donaldson,  (1896)  2  Q. 
B.  242. 

United  States.  —  In  re  Huddell.  16  Fed.  Rep. 
373;  Malcomson  v.  Wappoo  Mills,  85  Fed. 
Rep.  907. 

Colorado.  — Caley  v.  Portland,  12  Colo.  App. 

397- 

Illinois.  —  Consolidated  Coal  Co.  v.  Peters, 
150  III.  344. 

Indiana.  —  Breckenridge  v.  Parrott,  15  Ind. 
App  411;  Edmonds  v.  Mounsey,  15  Ind.  App. 

399- 

Kentucky. — Thompson  v.  Brownlie,  (Ky. 
189S;1.  45  S.  W.  Rep  871. 

Missouri.  —  Boydston  v.  Meacham,  28  Mo. 
App.  494. 

Nevada.  —  Waters  v.  Stevenson,  13  Nev.  157, 
29  Am.  Rep.  293. 

New  Jersey.  —  Trotter  v.  Heckscher,  42  N. 
J.  Eq.  254. 

Ohio.  —  Woodland  Oil  Co.  v.  Crawford,  55 
Ohio  St.  161. 

Pennsylvania.  —  Bradford  Oil  Co.  v.  Blair, 
113  Pa.  St.  83,  57  Am.  Rep.  442;  Fisher  r. 
Milliken,  8  Pa.  St.  ill.  49  Am.  Dec.  497;  God- 
dard's  Appeal,  1  Walk.  (Pa.)  97;  Pittsburg 
Consol.  Coal  Co.  v.  Greenlee,  164  Pa.  St.  549; 
Lykens  Valley  Coal  Co.  v.  Dock,  62  Pa.  St. 
232;  Watt  v.  Dininny,  141  Pa.  St.  22;  Wash- 
ington Natural  Gas  Co.  v.  Johnson,  123  Pa,  St. 
576,  10  Am.  St.  Rep.  553;  Aderhold  v..  Oil 
Well  Supply  Co.,  158  Pa.  St.  401;  Smith  v. 
Munhall,  139  Pa.  St.  253;  Guffey  v.  Clever, 
146  Pa.  St.  54S;  Williams  v.  Short,  155  Pa.  St. 
480;  Comegys  v.  Russell,  175  Pa.  St.  166; 
Fennell  v.  Guffey,  139  Pa.  St.  341. 

West  Virginia.  —  McGuire  v.  Wright,  iS  W. 
Va.  507.    See  also  Zane  v.  Fink,  iS  W.  Va. 
693;  Williamson  v.  Jones,  39  W.  Va.  231. 
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XVII.  Tenants  in  Common  —  1.  General  Principles.  —  Mines,  like  other 
subjects  of  ownership,  may  be  held  by  tenancy  in  common.1  The  mode  in 
which  such  a  t'enancy  may  be  created  atid  the  incidental  rights,  powers,  duties, 
and  liabilities  of  the  tenants  in  respect  to  third  parties  and  to  each  other  arc 
governed  by  no  principles  peculiar  to  this  subject,  and  having  been  adequately 
treated  elsewhere 2  need  not  be  repeated  here.  Each  tenant  is  entitled 
equally  with  the  others  to  the  entire  possession  of  the  whole  property,  and  no 
one  has  the  exclusive  right  to  the  whole  or  any  particular  part.:< 

Majority  and  Minority.  —  Where  a  mining  partnership  exists,  a  majority  in 


Liability  of  Assignee. —  Edmonds  v.  Mounsey, 
15  Ind.  App,  399;  llankey  v.  Kramp,  5  Ohio 
Cir.  Dec.  439.  12  Ohio  Cir.  Ct.  95;  Taylor  v. 
Peerless  Refining  Co.,  7  Ohio  Cir.  Dec.  368; 
Springer  v.  Citizens'  Natural  Gas  Co.,  145  Pa. 
St.  430  Fennell  v.  Guffey,  155  Pa.  St.  38: 
Aderhold  v.  Oil  Well  Supply  Co.,  158  Pa.  St. 
401. 

Liability  of  Lessee  on  Express  Covenants  After 
Assignment  of  Lease.  —  Edmonds  v.  Mounsey, 
15  Ind.  App.  399;  Washington  Natural  Gas 
Co.  v.  Johnson,  123  Pa.  St.  576,  10  Am.  St. 
Rep.  553. 

1.  Tenancy  in  Common  —  England.  —  Clegg 
v.  Clegg,  31  L.  J.  Ch.  153;  Durham,  etc.,  R. 
Co.  v.  Wawn,  3  Beav.  ng;  Denys  v.  Shuck- 
burgh,  4  Y.  &  C.  Exch.  42,  Job  v.  Potton,  L. 
R.  20  Eq.  S4;  Huntley  V.  Russell,  13  Q.  B.  572, 
66  E.  C.  L.  572. 

Canada.  — Tupper  v.  Annand,  16  Can.  Sup. 
Ct.  718. 

United  States. — 420  Mining  Co.  v.  Bullion 
Min.  Co.,  3  Sawy.  (U.  S.)  634,  9  Fed.  Cas.  No. 
4.989;  Union  Consol.  Silver  Min.  Co.  v.  Taylor, 
100  U.  S.  37;  Bissell  v.  Foss,  114  U.  S.  252, 
affirming  Denver  First  Nat.  Bank  v.  Bissell,  2 
McCrary  (U.  S.)  73,  4  Fed.  Rep.  694;  Williams 
v.  Morrison,  28  Fed.  Rep.  872;  Kahn  v. 
Central  Smelling  Co.,  102  U.  S.  641. 

California.  —  McCord  v.  Oakland  Quick- 
silver Min.  Co.,  64  Cal.  134,  49  Am.  Rep.  686; 
Hihn  v.  Peck,  18  Cal.  640;  Goller  v.  Fett,  30 
Cal.  482. 

Colorado.  —  Manville  v.  Parks,  7  Colo.  128. 
Connectictit.  —  Barnum  v.  Landon,  25  Conn. 
137. 

Georgia.  —  Huff  v.  McDonald,  22  Ga.  131, 
68  Am'.  Dec.  487. 

Illinois.  —  Murray  v.  Haverty,  70  111.  318. 

Iowa.  —  Dodge  v.  Davis,  85  Iowa  77. 

Maine.  —  Duncan  v.  Sylvester,  24  Me.  482, 
41  Am.  Dec.  400. 

Massachusetts. — Adam  v.  Briggs  Iron  Co., 
7  Cush.  (Mass.)  361. 

Montana.  —  Anaconda  Copper  Min.  Co.  v. 
Butte,  etc.,  Min.  Co.,  17  Mont.  519. 

Nevada.  —  Mallett  v.  Uncle  Sam  Gold,  etc  , 
Min.  Co.,  1  Nev.  188,  90  Am.  Dec.  484;  Van 
Valkenburg  v.  Hufl,  1  Nev.  142;  Vietti  v.  Nes- 
bitt,  22  Nev.  390. 

New  Jersey. — Capner  v.  Flemington  Min. 
Co.,  3  N.  J.  Eq.  467;  Vervalen  v.  Older,  8  N. 
J.  Eq.  98;  Reed  v.  Reed,  16  N.  J.  Eq.  248; 
Boston  Franklinite  Co.  v.  Condit,  19  N.  J  Eq. 
39+- 

Pennsylvania.  —  Coleman's  Appeal,  62  Pa. 
St.  252;  Irwin  v.  Covode,  24  Pa.  St.  162;  Fris- 
bee's  Appeal,  88  Pa.  St.  144;  Bronson  v.  Lane, 
91  Pa.  St.  153;  Sayers  v.  Hoskinson,  no  Pa. 
St.  473;  Angier  v.  Agnew,  98  Pa,  St.  587,  42 


Am.  Rep.  624;  North  Pennsylvania  Coal  Co. 
v.  Snowden,  42  Pa.  St.  4S8.  82  Am.  Dec.  530; 
Blewett  v.  Coleman,  40  Pa.  St.  45;  Coleman 
v.  Grubb,  23  Pa.  St.  593. 

Virginia.  —  Early  v.  Friend,  16  Gratt.  (Va  ) 
21,  78  Am.  Dec.  649;  Graham  v.  Pierce,  19 
Gratt.  (Va  )  28,  100  Am.  Dec.  658. 

Cotenancy  Distinguished  from  Partnership.  — 
Vietti  v.  Nesbilt,  22  Nev.  390.  See  alio  Cline 
v.  James,  ior  Fed.  Rep.  737;  Grubb's  Appeal, 
66  Pa.  St.  117. 

2.  See  the  title  Joint  Tenants  and  Tenants 
in  Common,  vol.  17,  p.  646. 

3.  Cotenants'  Right  of  Possession  and  Use  of 
Common  Property  —  England.  — Job  v.  Potion, 
L.  R.  20  Eq.  84;  Clegg  v.  Clegg,  31  L.  J.  Ch. 
153' 

California.  —  McCord  v.  Oakland  Quick- 
silver Min.  Co.,  64  Cal.  134,  49  Am.  Rep.  686; 
Pico  v.  Columbet,  12  Cal.  414,  73  Am.  Dec. 
550;  Ord  v.  Chester,  18  Cal.  77;  Coiman  v. 
Clements,  23  Cal.  245;  Morganstern  v  Thrift, 
66  Cal.  577. 

Michigan.  —  Conrad  v.  Saginaw  Min  Co., 
54  Mich.  249,  52  Am.  Rep.  817;  Ward  v.  Carp 
River  Iron  Co  ,  47  Mich.  65. 

Montana.  —  Anaconda  Coppei  Min.  Co.  v. 
Butte,  etc.,  Min.  Co.,  17  Mont.  519. 

New  Jersey.  —  Vervalen  v.  Older,  8  N.  J.  Eq. 
98;  Gaines  v.  Green  Pond  Iron  Min:  Co.,  33 
N.  J.  Eq.  603;  Izard  v.  Bodine,  n  N.  J.  Eq. 
403,  69  Am.  Dec.  595. 

New  York.  —  Elwell  v.  Burnside,  44  Barb. 
(N.  Y.)  447- 

Pennsylvania.  —  Neel  v.  Neel,  19  Pa.  St.  32S, 
Coleman  v.  Grubb,  23  Pa.  St.  393;  Irwin  v. 
Covode,  24  Pa.  St.  162;  Angier  v.  Agnew,  98 
Pa.  St.  587,  42  Am.  Rep.  624. 

Virginia.  —  Early  v.  Friend,  16  Gratt.  (Va.) 
21,  78  Am.  Dec.  649;  Graham  v.  Pierce,  ig 
Gratt.  (Va.)  28,  too  Am.  Dec  658;  Findlay  v. 
Smith,  6  Munf.  (Va.)  134,  8  Am.  Dec.  733. 

See  also  Bainbridge  on  Mines  (1st  Am.  ed.) 
53,  54;  MacSwinney  on  Mines  no;  Rogers  cn 
Mines  (2d  ed.)  267;  Lindley  on  Mines,  §  789. 

But  this  rule  does  not  apply  to  the  posses- 
sion of  a  tenant  intentionally  exrluding  and 
ousting  the  others,  and  holding  in  hostility  to 
them.  420  Min.  Co.  w.  Bullion  Min.  Co.,  3 
Sawy.  (U.  S.)  634,  9  Fed.  Cas.  No  4,989;  Part- 
ridge v.  McKinney,  10  Cal.  i8r;  Van  Valken- 
burg v.  Huff,  1  Nev.  142;  Mallett  v.  Uncle  Sam 
Gold,  etc.,  Min.  Co.,  1  Nev.  188,  90  Am.  Dec. 
484;  Abernathie  v.  Consolidated  Virginia  Min. 
Co.,  16  Nev.  260;  Susquehannah,  etc.,  R  ,  etc., 
Co.  v.  Quick,  61  Pa.  St.  328. 

Possession  of  One  Possession  of  All.  —  On  en  v. 
Morton,  24  Cal.  373;  Coiman  v.  Clements,  23 
Cal.  245;  Partridge  v.  McKinney,  10  Cal.  181; 
Southmayd  v.  Southmayd,  4  Mont.  100;  Mal- 
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interest  control  the  working  of  the  mine,1  but  the  rule  does  not  apply  merely 
to  tenants  in  common.3  Any  tenant  in  possession  may  lawfully  work  a  mine.3 
Working  Separately.  —  While  mining  property  is  generally  so  situated  that  a 
single  cotenant  or  co-owner  cannot  work  to  advantage  apart  from  the  others, 
yet  if  he  can  do  so,  he  has  a  perfect  right  to  operate  in  that  manner,  subject 
to  the  same  accountability  to  his  cotenants  or  co-owners  as  in  other  cases.4 

2.  Accounting.  —  Where  a  mine  held  in  cotenancy  is  worked  by  less  than 
the  whole  number  of  tenants,  the  nonoperating  tenants  have  a  right  to  demand 
of  the  operators  an  accounting  for  a  proportionate  part  of  the  value  of  the 
minerals  removed.5  The  rule  governing  such  accounting  seems  to  be  that 
where  the  mineral  is  such  as  i-  ordinarily  mined  under  a  royalty,  the  compen- 
sation due  to  the  nonoperating  tenant  is  measured  by  the  value  of  such  roy- 
alty, determined  according  to  the  special  circumstances  of  each  case; 6  but 
where  such  measure  is  not  applicable,  the  measure  is  the  value  which  the 
mined  product  would  have  in  place,  to  be  ascertained  by  deducting  the  cost 
of  mining  from  the  value  of  the  product.7 

3.  Partition.  —  The  right  of  partition  is  a  beneficial  incident  of  cotenancy 
and  applies  to  cotenancy  of  mines  as  well  as  of  other  property.8 


lett£>.  Uncie  Sam  Gold,  etc.,  Min.  Co.,  I  Nev. 
i83,  90  Am.  Dec.  484;  Van  Valkenburg  v. 
Huff,  1  Nev.  142. 

Cannot  Oust  for  Individual  Use.  —  When  a  co- 
tenant  attempted  to  work  private  claims 
through  a  tunnel  belonging  to  himself  and  the 
plaintiff,  he  was  perpetually  enjoined  by  pro- 
hibiiion,  on  the  ground  that  it  denied  to  the 
plaintiff  the  use  of  common  property.  People 
v.  District  Court,  27  Colo.  465. 

1.  See  the  title  Partnership. 

2.  Majority  of  Tenants  Does  Not  Control.  — 
Duryea  v.  Burt,  28  Cal.  569.  See  also  Dough- 
erty v.  Creary,  30  Cal.  291,  89  Am.  Dec.  ir6; 
Hawkins  v.  Spokane  Hydraulic  Min.  Co.,  2 
Idaho  970. 

3.  Right  of  Tenant  in  Possession  to  Work  Mine. 

—  Job  v.  Potton,  L.  R.  20  Eq.  84;  McCord  v. 
Oakland  Quicksilver  Min.  Co.,  64  Cal.  134,  49 
Am.  Rep.  686;  Russell  v.  Merchants  Bank, 
47  Minn.  286,  28  Am.  St.  Rep.  368;  Anaconda 
Copper  Min.  Co.  v.  Butte,  etc.,  Min.  Co.,  17 
Mont.  519;  North  Pennsylvania  Coal  Co.  v. 
Snowden,  42  Pa.  St.  488,  82  Am.  Dec.  530. 

4.  Right  to  Work  Separately.  —  Bain  bridge  on 
Mines  54;  Ord  v.  Chesier,  18  Cal.  77;  Blewett 
v.  Coleman,  40  Pa.  St,  45;  Early  v.  Friend,  16 
Gratt.  (Va.)  21,  78  Am.  Dec.  649. 

5.  Accounting  Between  Cotenants  —  England, 

—  Denvs  v.  Shuckburgh,  4  Y.  &  C.  Exch.  42; 
Job  v.  Potton,  L.  R.  20  Eq.  84;  Bradburne  v. 
B  Hfield,  14  M.  &  W.  559. 

United  Slates.  —  Kahn  v.  Central  Smelting 
Co.,  102  U.  S.  641;  Clowser  v.  Joplin  Min.  Co., 
4  Dill.  (U.  S.)  469,  note,  5  Fed.  Cas.  No.  2,9oS<?. 

California.  —  McCprd  v.  Oakland  Quick- 
silver Min.  Co.,  64  Cal.  134,  49  Am.  Rep  686; 
Holbrooke  v.  Harrington,  (Cal.  1894)  36  Pac. 
Rep.  365;  Abel  v.  Love,  17  Cal.  233. 

Colorado.  —  Neuman  v.  Dreifurst,  9  Colo. 
22S. 

Connecticut.  —  Barnum  v.  Landon,  25  Conn. 
137- 

Georgia.  —  Huff  v.  McDonald,  22  Ga.  131,  68 
Am.  Dec.  487. 

Illinois.  —  Stenger  v.  Edwards,  70  111.  631. 

Massachusetts.  —  Adam  v.  Briggs  Iron  Co., 
7  Cush.  (Mass.)  361, 


Nevada.  —  Mallett  v.  Uncle  Sam  Gold,  etc., 
Min.  Co.,  1  Nev.  188,  90  Am.  Dec.  484. 

New  Jersey. —  Boston  Franklinite  Co.  v. 
Condit,  19  N.  J.  Eq.  394;  Edsall  v.  Merrill,  37 
N.  J.  Eq.  114. 

Pennsylvania.  —  Frisbee's  Appeal,  88  Pa. 
St.  144;  Bronson  v.  Lane,  91  Pa.  St.  153;  Cole- 
man's Appeal,  62  Pa.  St.  252;  Fulmer's  Ap- 
peal, 128  Pa.  St.  24,  15  Am.  St.  Rep.  662. 

South  Carolina.  —  Allen  Barkley,  Spears 
Eq.  (S.  Car.) 264. 

Virginia.  —  Early  t.  Friend,  16  Gratt.  (Va.) 
21,  78  Am.  Dec.  649;  Graham  v.  Pierce,  19 
Gratt.  (Va.)  28,  100  Am.  Dec.  658. 

6.  Measure  of  Accounting  —  Value  of  Royalty. 
—  Fulmer's  Appeal,  128  Pa.  St.  24,  15  Am.  Si. 
Rep.  662. 

But  vvhere  one  of  three  tenants  in  common 
of  coal  sells  hisinterest  in  thecoal  at  a  certain 
royalty  to  a  company  which  proceeds  to 
operate  the  land,  the  royally  fixed  by  the  agree- 
ment to  sell  will  not  bind  the  other  tenants  in 
common  who  were  not  parties  to  the  agree- 
ment. As  to  them,  the  loyalty  that  ought  to 
be  paid  is  an  open  question  to  be  settled  either 
by  agreement  or  by  a  court  of  equity.  Met- 
cur  v.  Stale  Line,  etc.,  R.  Co.,  171  Pa.  St.  12. 

7.  Value  of  Mineral  in  Place  —  Deducting  Cost 
of  Mining  from  Value  of  Product.  —  Job  v.  Pot- 
ton, L.  R.  20  Eq.  84:  McCord  v.  Oakland 
Quicksilver  Min.  Co.,  64  Cal.  134,  49  Am.  Rep. 
6S6;  Pickerings  Pickering,  63  N.  H.  468;  Ed- 
sall v.  Merrill,  37  N.  J.  Eq.  114;  Ruffner  v. 
Lewis,  7  Leigh  (Va.)  720,  30  Am.  Dec.  513; 
Graham  v.  Pierce,  19  Gratt.  (Va.)  2S,  100  Am. 
Dec.  65S. 

8.  Right  of  Partition —  United  States.  —  Aspen 
Min.,  etc.,  Co.  v.  Rucker,  2S  Fed.  Rep.  220; 
Strettell  v.  Ballou,  9  Fed.  Rep.  256;  420  Mining 
Co.  v.  Bullion  Min.  Co.,  3  Sawy.  (U.  S.)  634.  9 
Fed.  Cas.  No.  4989;  Kinney  v.  Consolidated 
Virginia  Min.  Co.,  4  Sawy.  (U.  S.)  3S2,  14  Fed. 
Cas.  No.  7,827. 

California.  —  Hughes  v.  Devlin,  23  Cal.  501; 
Nisbet  -■.  Nash,  52  Cal.  540;  Mitchell  v.  Cline, 
84  Cal.  409. 

Nevada.  —  Dall   v.  Confidence  Silver  Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 
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Waiver  of  Right.  —  Such  right  may,  however,  be  waived  by  agreement  between 
the  parties  interested.1 

Separation  of  Surface  from  Mineral  Rights.  —  A  court  of  equity,  in  proceedings  for 
partition,  may,  with  the  consent  of  the  parties,  separate  the  ownership  of  the 
surface  from  that  of  the  underlying  mineral  and  give  the  surface  to  one  and 
the  mineral  to  the  other,  with  distinct  titles  in  fee  and  severalty  to  the 
respective  parties;  and  may  decree  the  payment  of  a  sum  as  owelty,  to 
equalize  the  shares  between  the  parties.'2  But  it  seems  that  in  the  absence 
of  such  agreement,  or  of  a  severance  by  the  testator,  a  court  of  equity  has  no 
power  to  order  that  the  surface  and  the  mineral  be  divided  and  appraised 
sepa  rately.3 

Sale  to  Effect  Partition.  —  A  court  should  not  decree  a  sale  except  where 
partition  would  manifestly  be  injurious  to  the  interests  of  the  cotenants  4  or 
is  physically  impossible.5 

XVIII.  Statutory  Regulation.  —  In  the  valid  exercise  of  the  police  power 
of  the  state,  statutes  have  been  passed  in  some  jurisdictions  looking  to  the 
preservation  of  the  health  and  safety  of  persons  employed  in  or  connected 
with  the  operation  of  mines.0    Thus,  mine  owners  have  been  required  to 


New  York.  —  Canfield  v.  Ford,  28  Barb.  (N. 
Y.)  336. 

Pennsylvania.  — ■  Coleman  v.  Coleman,  19  Pa. 
St.  100,  57  Am.  Dec.  641. 

And  see  the  title  Partition. 

Whe  n  Location,  Extent,  and  Value  of  Deposits 
Cannot  Be  Ascertained.  —  A  partition  of  land 
containing  mineral  deposits  cannot  be  ordered 
if  the  location,  extent,  and  value  of  such 
deposits  cannot  be  ascertained.  Kemble  v. 
Kemble,  44  N.  J.  Eq.  454;  Conant  v.  Smith,  1 
Aik.  (Vt.)  67,  15  Am.  Dec.  669. 

A  Grantee  of  the  Right  to  Dig  Ores  from  one 
tenant  in  common  cannot  call  for  a  partition  of 
the  premises.  Boston  Franklinite  Co.  v.  Con- 
dit,  19  N.  J.  Eq.  394. 

A  Partner  Cannot  Have  Partition  and  Account- 
ing Without  a  Dissolution  of  Partnership  ;  and  a 
dissolution  being  found  and  decreed,  the  de- 
cree should  provide  for  an  accounting.  Nisbet 
v.  Nash,  52  Cal.  540. 

Illegal  Location.  —  Where  the  location  of  a 
mining  claim  has  been  illegally  made  by  sev- 
eral parties,  a  court  of  equity  will  not  decree  a 
partition  of  the  land.  Mitchell  v.  Cline,  84 
Cal.  419. 

1.  Waiver  of  Right  —  Agreement  Held  to  Be 
Covenant  Running  with  Land.  —  Coleman's 
Appeal,  62  Pa.  St.  252;  Coleman  v.  Coleman, 
19  Pa.  St.  100,  57  Am.  Dec.  641;  Grubb  v. 
Grubb,  74  Pa.  St.  25;  Coleman  v.  Grubb,  23 
Pa.  St.  393;  Blewetl  v.  Coleman,  40  Pa.  St.  45; 
Coleman  v.  Blewett  43  Pa.  St.  176;  Grubb  s 
Appeal,  66  Pa.  St.  117;  Grubb's  Appeal,  90  Pa. 
St.  228;  Grubb  v.  Grubb,  101  Pa.  St.  11. 

Division  of  Ore.  —  The  ore  produced  by  a 
mine  may  be  divided  notwithstanding  there  is 
a  covenant  that  the  mine  cannot  be  partitioned. 
Coleman  v.  Coleman,  19  Pa.  St.  100,  57  Am. 
Dec.  641;  Coleman's  Appeal,  62  Pa.  St.  252. 

2.  Ames  v.  Ames,  160  III.  599. 

8.  Christy's  Appeal,  no  Pa.  St.  538. 

4.  Sale  to  Effect  Partition.  —  Dal  I  v.  Confi- 
dence Silver  Min.  Co.,  3  Nev.  531,  93  Am.  Dec. 
419. 

But  where  several  persons  who  were  jointly 
entitled  to  several  leases  of  a  colliery  worked 
it  in  copartnership,  it  was  held,  on  a  dissolu- 


tion, that  one  of  the  co-owners  of  the  leases 
could  not  insist  on  a  partition,  though  there 
might  be  no  debts,  but  the  whole  must  be  sold. 
Wild  v.  Milne,  26  Beav.  504;  Cravvshay  v. 
Maule,  1  Swanst.  495. 

6.  When  Partition  Physically  Impossible.  — 
Thus,  water  flowing  in  a  mining  ditch  and 
owned  by  tenants  in  common  cannot  be 
mechanically  partitioned.  The  only  partition 
which  a  court  can  make  so  as  definitely  and 
permanently  to  end  disputes  of  tenants  in 
common  in  water  used  for  mining  purposes  is 
to  order  a  sale  and  distribution  of  the  pro- 
ceeds. McGillivray  v.  Evans,  27  Cal.  92; 
Lorenz  v.  Jacobs,  59  Cal.  262. 

6.  Health  and  Safety  Statutes  —  England.  — 
Howells  v.  Wynne,  15  C.  B.  N.  S.  3,  109  E.  C. 
L.  3,  32  L.  J.  M.  C.  241,  9  Jur.  N.  S.  1041 ;  Reg. 
v.  Brown,  7  El.  &  Bl.  757,  90  E.  C.  L.  757,  26 
L.  |.  M.  C.  183,  3  Jur.  N.  S.  745:  Foster  v. 
North  Hendre  Min.  Co.,  (1S91)  1  Q.  B.  71; 
Foster  v.  Owen,  62  L.  J.  M.  C.  7,  67  L.  T.  N. 
S.  712;  Knowles  v.  Dickinson,  29  L.  J.  M.  C. 
135;  Hall  v.  Hopwood,  41  L.  T.  N.  S.  797; 
Stott  v.  Dickinson,  34  L.  T.  N.  S.  291;  Evans 
v.  Mostyn,  2  C.  P.  D.  547,  47  L.  J.  M.  C.  25; 
Kearney  v.  Whitehaven  Collierv  Co.,  (1893)  1 
Q.  B.  700,  62  L.  J.  M.  C.  129;  Netheiseal  Col- 
liery Co.  v.  Bourne,  14  App.  Cas.  228;  Brace 
v.  Abercarn  Colliery  Co.,  60  L.  J.  Q.  B.  706; 
Scott  v.  Bould,  64  L.  J.  M.  C.  16. 

Illinois.  —  Niantic  Coal,  etc.,  Co.  v.  Leonard, 
126  111.  216;  Consolidated  Coal  Co.  v.  Maehl, 
130  111.  551;  Catlett  v.  Young,  143  111.  74; 
Litchfield  Coal  Co.  v.  Taylor,  81  111.  590;  Bart- 
lett  Coal,  etc.,  Co.  v.  Roach,  68  111.  174;  Sholl 
v.  People,  93  111.  129;  Sangamon  Coal  Min. 
Co.  v.  Wiggerhaus,  25  III.  App.  77, 

122  111.  279; 

Illinois  Fuel  Co.  v.  Parsons,  3S  111.  App.  182; 
Daniels  v.  Hilgard,  77  111.  640;  Springside 
Coal  Min.  Co.  v.  Grogan,  53  111.  App.  60; 
Mudrly  Valley  Min..  etc.,  Co.  r/.  Phillips,  39 
111.  App.  376;  Chicago,  etc.,  Coal  Co",  v. 
People,  181  111.  270;  Pawnee  Coal  Co.  v. 
Royce,  184  111.  402;  Girard  Coal  Co.  v.  Wig- 
gins, 52  111.  App.  69;  Beard  v.  Sheldon,  3  111. 
App.  54. 

Missouri.  —  Fell  v.  Rich  Hill  Coal  Min.  Co.( 
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fence  the  mouths  of  shafts  and  other  dangerous  openings,1  to  maintain  man- 
ways,  escapement  shafts,  and  other  means  of  ingress  and  egress  separate  from 
the  openings  used  in  working  the  mines,2  to  have  theii  mines  inspected  in 
such  manner  as  the  statute  provides,  and  to  employ  special  persons  for  this 
purpose,3  and  to  guard  against  the  accumulation  of  damps  and  gases  by  ade- 
quate ventilation  or  otherwise.4  Statutes  have  also  been  enacted  for  the  pur- 
pose of  securing  to  miners  the  payment  of  the  earnings  justly  due  to  them.5 
Of  this  kind  is  a  statute  requiring  the  weighing  of  coal  at  the  mine  and  pay- 
ment according  to  such  weight. e 

XIX.  Liens  on  Mining  Property  —  1.  In  General.  —  In  many  jurisdictions 
mining  claims  are,  by  statute,  expressly  made  subject  to  the  lien  of  miners, 
mechanics,  materialmen,  and  laborers  of  every  class.7 


23  Mo.  App.  216;  Leslie  v.  Rich  Hill  Coal  Min. 
Co.,  110  Mo.  31;  Duraat  v.  Lexington  Coil 
Min.  Co.,  97  Mo.  62. 

Montana.  — State  v.  Anaconda  Copper  Min. 
Co.,  23  Mont.  498. 

Pennsylvania  — Durkin  v.  Kingston  Coal 
Co.,  171  Pa.  St.  193;  Com.  v.  Connell,  2  Luz. 
Leg.  Reg.  (Pa.)i;  Northumberland  County  v. 
Zimmsrman,  75  Pa.  St.  26;  Com.  v.  Wilkes- 
barre  Coal  Co.,  29  Leg.  Int.  (Pa.)  213:  Com. 
v.  Kingston  Coal  Co.  6  Kulp  (Pa.)  241. 

Whether  Contributory  Negligence  Is  Defense 
under  Such  Statutes.  —  See  Spiva  v.  Osage  Coal, 
etc.,  Co.,  88  Mo.  68;  Coal  Co.  v.  Eslrievenard, 
53  Ohio  St.  43.  And  see  the  title  Master  and 
Servant,  ante,  p.  151. 

As  to  liability  of  mine  owners  for  injuries 
to  employees  generally,  see  the  titles  Fellow 
Servants,  vol.  12,  p.  893;  Master  and  Serv- 
ant, ante,  p.  3. 

1.  Fencing.  —  Devonshire  v.  Stokes,  76  L. 
T.  N.  S.  424;  Foster  v.  Owen,  62  L.  J.  M.  C. 
7,  67  L.  T.  N  S.  712;  Catletl  v.  Young,  143 
111.  74,  38  III.  App.  198;  Bartlett  Coal,  etc.,  Co. 
v.  R:>ach,  68  III.  174;  Springside  Coal  Min. 
Co.  v.  Grogan,  53  111.  App.  60;  Spiva  v.  Osage 
Coal,  etc.,  Co.,  88  Mo.  68;  Wiggins  v.  Hen- 
derson,  22  N?v.  103. 

Inclosing  Dangerous  Machinery.  —  Honor  v. 
Albright  :>n,  93  P-i  St.  475. 

2.  Maintaining  Means  of  Ingress  and  Egress.  — 
VVeslev  City  Coal  Co.  v.  Healer,  84  111.  126; 
Hamilton  v.  Slate,  102  III.  367;  Chicago,  etc., 
Coal  Co.  v.  People,  181  111.  270;  Loose  v. 
People,  it  111.  App  445;  Haddock  v.  Com., 
103  Pa.  St.  243;  McDonald  v.  Rockhill  Iron, 
etc.,  Co.,  135  Pa.  St.  1;  Com.  v.  Bonnell,  8 
Phila.  (Pa.)  534;  Com.  v.  Wiikesbarre  Coal 
Co..  29  Leg.  Int.  (Pa.)  213. 

Sufficiency  of  Manway  Question  for  Jury.  — 
Cambria  Iron  Co.  v.  Shaffer,  (Pa.  1887)8  All. 
Rep.  204. 

3.  Inspection  —  England.  —  Brough  t'.  Horn- 
fray,  L.  R.  3  Q-  B.  771,  37  L.  J.  M.  C.  177. 
See  also  Scott  v.  Bould,  (1895)  1  Q.  B.  9,  64  L. 
J.  M.  C.  16. 

Colorado.  — Victor  Coal  Co,  v.  Muir,  20  Colo. 
320,  46  Am  St.  Rep.  299. 

Illinois.  —  Daniels  v.  Hilgard,  77  111.  640; 
Kellyville  Coal  Co.  v.  Hill,  S7  111.  App.  424; 
Sholl  w.  People,  93  111.  129;  Chicago,  etc., 
Coal  Co.  v.  People,  1S1  111.  270;  Woodruff 
Kellyville  Coal  Co.,  182  111  480;  Pawnee  Coal 
Co.  v.  Royce,  184  111.  402;  Consolidated  Coal 
Co.  v.  Schellsr,  42  111.  App.  619, 

Indiana.  —  Linton  Coal,  etc.,  Co.  v.  Persons, 
11  Ind,  App.  264. 


Pennsylvania. -- Com.  v.  Revnolds,  I  Kulp 
(Pa.)  218;  Com.  v.  Contad,  3  Kulp(Pa.)  381; 
Com.  v.  Hutchison,  4  Pa.  Co.  Ct.  18;  Com.  v. 
Wigton,  12  Pa.  Co.  Ct.  55,  2  Pa.  Dist.  51; 
Com.  v.  Waddell,  6  Kulp  (Pa.)  95;  Delaware, 
etc..  Canal  Co.  v.  Carroll,  89  Pa.  Si.  374;  Red- 
sione  Coke  Co  v.  Roby,  115  Pa.  St.  364; 
Weaver  v.  Iselin,  161  Pa.  St.  386;  Serfass  v. 
Dreisbach,  12  Pa,  Co.  Ct.  60;  Com.  v.  Conyng- 
ham,  66  Pa.  St.  99 

West  Virginia.  —  Graham  v.  Newturg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273. 

4.  Damps  and  Gases  —  England.  —  Hall  v. 
HopwooJ,  49  L.  J.  M.  C.  17,  41  L.  T.  N.  S. 
797;  Reg.  v.  James,  8  C.  &  P.  131,  34  E.  C.  L. 
326;  Brough  v.  Hcmfray,  L.  R.  3  Q.  B.  771; 
Knowles  v.  Dickinson,  2  El.  &  El.  705,  105  E. 
C.  L.  705. 

United  States.  —  Scmmerz'.  Carbon  Hill  Coal 
Co.,(C.  C.  A.)  89  Ted.  Rep.  54;  Deserant  v. 
Cerillos  Coal  R.  Co.,  178  U.  S.  4C9. 

Illinois.  —  Coal  Run  Coal  Co.  v.  Jones,  19 
111.  App.  365,  reversed  cn  other  grounds  127  111. 
379;  Muddy  Valley  Min.,  etc.,  Co.  v.  Phillips, 
39  111.  App.  376. 

Indiana.  — State?/  Ohio  Oil  Co.  150  Ind. 
21;  People's  Gas  Co.  v.  Tyner,  131  Ind.  281, 
31  Am.  St.  Rep.  433;  Townsend  v.  State,  147 
Ind.  624. 

Iowa.  —  Mosgrove  v.  Zimbleman  Coal  Co., 
110  Iowa  169. 

Ohio.  —  Krause?/.  Morgan,  53  Ohio  St.  26. 
Pennsylvania. — Com.  v.  Tompkins,  I  Luz. 
Leg.  Reg.  (Pa.)  341;  Com.  v.  Bonnell,  8  Phila. 
(Pa.)  534;  Com.  v.  Wiikesbarre  Coal  Co.,  29 
Leg.  Int.  (Pa.)  213;  Haddock  v.  Com.,  103  Pa. 
St.  243;  Welsh  v.  Lehigh,  etc..  Coal  Co.,  (Pa. 
1886)3  Cent.  Rep-  386  (independent  contractor). 

Tennessee.  —  Coal  Creek  Min.  Co.  v.  Davis, 
90  Tenn.  71 1. 

West  Virginia.  —  Graham  v.  Newburg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273. 

6.  See  the  title  Master  and  Servant,  ante, 
p.  21. 

6.  Payment  According  to  Weight  at  Mine.  — 

Kearney  v.  Whitehaven  Colliery  Co.,  (1893)  I 
Q.  B.  700,  62  L.  J.  M.  C.  129;  Netherseal  Col- 
liery Co.  v.  Bourne,  14  App.  Cas.  228;  Brace 
v.  Abercarn  Colliery  Co.,  (1891)  2  Q.  B.  699, 
60  L.  J.  Q.  B.  706:  Smith  v.  State,  90  Tenn. 
575;  State  v.  Jenkins.  90  Tenn.  580.  And  see 
the  title  Master  and  Servant,  ante.  p.  22. 

7.  Mines  Subject  to  Liens  —  United  States.  — 
In  re  Hope  Min.  Co.,  1  Sawv.  (U.  S.)  710,  12 
Fed.  Cas.  No.  6,6Si";  Flagstaff  Silver  Min.  Co. 
v.  Collins,  104  U.  S.  176.  See  also  United 
Mines  Co.  v.  Hatcher,  (C.  C.  A.)  79  Fed.  Rep. 
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2.  What  Interest  Is  Subject  to  Lien.  —  The  general  rule  that  when  a  person 
against  whom  a  lien  is  claimed  is  not  the  absolute  owner  of  the  land,  as  where 
he  is  the  lessee,  the  lien  is  confined  to  his  interest  therein  and  cannot  effect 
the  interests  of  others  who  are  strangers  to  the  contract  under  which  the  lien 
is  claimed,  is  applicable  to  liens  upon  mining  property.1 


517;  Central  Trust  Co.  :•.  Sheffield  Coal,  etc., 
Co.,  42  Fed.  Rep.  106;  Davis  v.  Alvord,  94  U. 
S.  545. 

Arizona  — Eaman  v.  Bashford,  (Ariz.  1894) 
37  Pac.  Rep.  24. 

California.  —  Dickenson  v.  Bolyer,  55  Cal. 
285;  Helm  v.  Chapman,  66  Cal.  291 ;  Williams 
v.  Mountaineer  Gold  Min.  Co.,  102  Cal.  134; 
Jurgenson  v.  Diller,  114  Cal.  491,  55  Am.  St. 
Rep.  83;  Palmer  v.  Uncas  Min.  Co.,  70  Cal. 
614;  Tredinnick  v.  Red  Cloud  Consol.  Min. 
Co.,  72  Cal.  78;  Eaton  v.  Rocca,  75  Cal.  93; 
Malone  v.  Big  Flat  Gravel  Min.  Co.,  76  Cal. 
578;  Bewick  v.  Muir,  83  Cal.  368;  Silvester  v. 
Coe  Quartz  Mine  Co.,  80  Cal.  510;  Fernandez 
v.  Burleson,  no  Cal.  164,  52  Am.  St.  Rep.  75; 
Ascha  v.  Filch,  (Cal.  1896)  46  Pac.  Rep  298; 
Williams  v.  Mountaineer  Gnld  Min.  Co.,  102 
Cal.  134;  Hines  v.  Miller,  122  Cal.  517. 

Colorado.  —  Barnard  v.  McKenzie,  4  Colo 
251;  Keystone  Min.  Co.  v.  Gallagher,  5  Colo. 
23;  Mellor  v.  Valentine,  3  Colo.  260;  Wilkins 
v.  Abell,  26  Colo.  462;  Bassick  v.  Schoolfield, 

10  Colo.  146;  Folsom  v.  Cragen,  n  Colo.  205; 
Rara  Avis  Gold,  e:c  ,  Min.  Co.  v.  Bouscher,  9 
Colo.  385;  Rico  Reduction,  etc.,  Co.  v.  Mus 
grave,  14  Colo.  79;  Gardner  v.  Resumption 
Min.,  etc.,  Co.,  4  Colo.  App.  271. 

Idaho.  —  Steel  v.  Argentine  Min.  Co.,  (Idaho 
1895)  42  Pac.  Rep.  585;  White  v.  Mullins,  2 
Idaho  1164. 

Illinois.  —  Borders  v.  Uhe,  88  111.  App.  634.' 

Indiana.  —  Hopkins  v.  Hudson,  107  Ind. 
191;  Shull  v.  Fontanet  Cooperative  Min. 
Assoc.,  128  Ind.  331;  Warren  v.  Sohn,  112 
Ind.  213. 

Michigan.  —  McLaren  v.  Byrnes,  80  Mich. 
275- 

Missouri.  —  Allen  v.  Frumet  Min.,  etc.,  Co., 
73  Mo.  688. 

Montana.  —  Smallhouse  v.  Kentucky,  etc.. 
Gold,  etc.,  Min.  Co.,  2  Mont.  4 ;3 ;  Johnson  v. 
Puritan  Min.,  etc.,  Co.,  19  Mont.  30;  AUord 
v.  Hendrie,  2  Mont.  115,  modified  in  Davis  7'. 
Alvord,  94  U.  S.  545;  Smith  v.  Sherman  Min. 
Co.,  12  Mont.  524;  Pelton  v.  Minah  Consol. 
Min.  Co.,  11  Mont.  281;  Beck  v.  O'Connor,  21 
Mont.  109. 

Nevada.  —  Hunter  *.  Savage  Consol.  Silver 
Min.  Co.,  4  Nev.  153;  Skyrme  v.  Occidental 
Mill.,  etc.,  Co.  8  Nev.  219;  Capron  v.  Strout, 

11  Nev.  304;  Rosina  v.  Trowbridge,  20  Nev. 
105;  Gould  v.  Wise,  18  Nev.  253. 

Ohio.  —  Devine  v.  Taylor,  4  Ohio  Cir.  Dec. 
248,  12  Ohio  Cir.  Ct.  723. 

Oregon.  —  Williams  v.  Toledo  Coal  Co.,  25 
Oregon  426,  42  Am.  St.  Rep.  799;  Watson  v. 
Noonday  Min.  Co.,  (Oregon  1900)  60  Pac. 
Rep.  994- 

Pennsylvania.  —  Estetley's  Appeal,  54  Pa. 
St.  192;  Vandergrift's  Appeal,  S3  Pa.  St.  126. 

Utah.  —  Cullins  v.  Flagstaf  Silver  Min.  Co., 
2  Utah  219;  Venard  v  Green,  4  Utah  67. 

"  Mining  Claim  "  Defined.  —  Williams  ?:  Santa 
Clara  Min.  Assoc.,  66  Cal.  197;  Bewick  v. 


Muir,  83  Cal.  368;  Morse  v.  De  Ardo,  107  Cal. 
622. 

Extent  of  Statutory  Compliance  Necessary.  — 

Davis  v.  Alvord,  94  U.  S.  545;  Tredinnick  v. 
Red  Cloud  Consol.  Min.  Co.,  72  Cal.  78; 
Malone  v.  Big  Flat  Gravel  Min.  Co.,  76  Cal. 
578;  Ascha  v.  Filch,  (Cal.  1896)  46  Pac.  Rep. 
298;  Fernandez  v.  Burleson,  no  Cal.  164,  52 
Am.  St.  Rep.  75;  White  v.  Mullins,  2  Uaho 
1164;  A.  M.  Holter  Hardware  Co.  v.  Ontario 
Min.  Co..  (Mont.  1900)61  Pac.  Rep  3;  Malter 
v.  Falcon  Min.  Co.,  18  Nev.  209;  Williams  v. 
Toledo  Coal  Co.,  25  Oregon  426,  42  Am.  St. 
Rep.  799.  And  see  the  title  MECHANICS'  Liens, 
ante,  p.  255. 

Excessive  Claim  Does  Not  Vitiate.  —  Malone  v. 
Big  Flat  Gravel  Min.  Co.,  76  Cal.  578;  Nolan 
v.  Lovelock,  1  Mont.  224.  See  also  Allen  v. 
Frumet  Min.,  etc.,  Co.,  73  Mo.  688. 

Several  Claims  Operated  as  One  Mine  Treated  as 
Single  Claim.  —  Hamilton  v.  Dtlhi  Min.  Co., 
118  Cal.  148.  See  also  Tredinnick  v.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78. 

Priority  of  Lien. — -Warren  v.  Sohn,  112  Ind. 
213;  Shull  v.  Fontanet  Co-operative  Min. 
Assoc.,  128  Ind.  331;  Hicks  v.  Consolidation 
Coal  Co.,  77  Md.  86;  Granby  Min.,  etc.,  Co. 
Turley,  61  Mo.  375;  Springfield  Foundry,  etc., 
Co.  v.  Cole,  130  Mo.  i;  Meistrell  v.  Reach,  56 
Mo.  App.  243:  Reed's  Appeal,  18  Pa.  St.  235; 
Beatty's  Appeal,  3  Grant  Cas.  (Pa.)  213; 
Wood's  Appeal,  30  Pa.  St.  274;  Taylor  v. 
Smith,  1  Chest.  Co.  Rep.  (Pa.)  106.  And  see 
the  title  Mastf.k  and  Servant,  ante,  p.  3. 

Drilling  Hole  in  Search  of  Minerals  Not  Exca- 
vating.—  Colvin  v.  Weimer,  64  Minn.  37. 

Lien  for  Labor  Performed  While  Prospecting.  — 
Will'ams  :\  Toledo  Coal  Co.,  25  Oiegon  426, 
42  Am.  St.  Rep.  799. 

Lien  Assignable.  —  Skyrme  v.  Occidental 
Mill,  etc.,  Co..  8  Nev.  219.  Ard  see  the  title 
MECHANICS''  Liens,  ante.  p.  470. 

Foreman  or  Superintendant  Entitled  to  Lien.  — 
Flagstaff  Silver  Min.  Co.  z;  Cullins,  104  U.  S. 
176;  Palmer  v.  Uncas  Min.  Co.,  70  Cal.  614; 
McLaren  v.  Brynes,  80  Mich.  275;  Capron  v. 
Strout,  11  Nev.  304.  Compare  Smallhouse  v. 
Kentucky,  etc..  Gold,  etc.,  Min.  Co.,  2  Mont. 
443;  Boyle  v.  Mountain  Key  Min.  Co.,  9  N. 
Mex.  237. 

Teamster  Entitled  to  Lien.  —  In  re  Hope  Min. 
Co.,  )  Sawy.  (U.  S.)  710;  Gould  v.  Wise,  18 
Nev.  253.  But  see  Barnard  v.  McKenzie,  4 
Colo.  251. 

1.  Interests  of  Strangers  to  Contract  Not 
Affected.  —  Wilkins  v.  Abell,  26  Colo.  462; 
Schweizer  v.  Mansfield,  14  Colo.  App.  236; 
Little  Valeria  Min.,  etc.,  Co.  v.  Ingersoll,  14 
Colo.  App.  240;  Davidson  v.  Jennings  27  Colo. 
187.  See  also  Ea;on  v.  Rocca,  75  Cal.  93; 
Hamilton  v.  Delhi  Min.  Co.,  11S  Cal.  148; 
Jordan  v.  My  res,  126  Cal.  565  Folsom  v.  Cra- 
gen, 11  Colo.  205.  And  see  the  title  Mechan- 
ics' Liens,  ante,  pp.  297-299. 

Interest  of  Owner  of  Leased  Mine  Excepted  by 
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Measure  of  Damages         MINES  AND  MINING  CLAIMS,    for  Wrongful  Working. 


XX.  Measure  of  Damages  for  Wrongful  Working  of  Mine  —  where  Tres- 
pass Is  Result  of  Honest  Mistake.  —  It  is  the  prevailing  rule  that  in  an  action  for 
unlawfully  working  a  mine  and  extracting  coal  or  ore  therefrom,  if  the  taking 
was  not  a  wilful  trespass,  but  was  the  result  of  an  honest  mistake  as  to  the 
true  ownership  of  the  mine,  the  measure  of  damages  is  the  value  of  the  coal 
or  ore  as  it  was  in  the  mine  before  it  was  disturbed.  The  recovery  in  such 
case  is  limited  first  by  the  value  of  what  is  taken,  and  second  by  the  cost  of 
mining,  extraction,  and  hoisting  to  the  surface  or  delivering  at  the  pit's 
mouth. 1 

Where  Trespass  Is  Wilful  or  Fraudulent.  —  On  the  Other  hand,  if  the  coal  or  ore 

is  taken  under  circumstances  showing  that  the  defendant  had  knowledge  of 


Statute.  —  United  Mines  Co.  v.  Hatcher,  49  U. 
S.  App.  139,  79  Fed.  Rep.  517;  Pelton  ?/. 
Minah  Consol.  Min.  Co.,  n  Mont.  281;  Block 
v.  Murray,  12  Mont.  545;  Stinson  v.  Hardy, 
.  27  Oregon  584. 

Iowa  Statute  as  to  Leased  Mine.  —  Mitchell  v. 
Burwell,  110  Iowa  to. 

Notice  Required  of  Owner  with  Knowledge  of 
Construction  or  Improvements.  —  J  urge n son  v. 
Diller,  1 14  Cal.  491,  55  Am.  St.  Rep.  83;  Rosina 
v.  Trowbridge,  20  Nev.  105;  Post  v.  Fleming, 
(N.  Mex.  1900)  62  Pac.  Rep.  1087.  See  also 
Gardner  v.  Resumption  Min.,  etc.,  Co.,  4  Colo. 
App.  271. 

No  Lien  When  Owner  Unlawfully  Ousted.  — 

Idaho  Geld  Min.  Co.  v.  Winchell,  (Idaho  1899) 
59  Pac.  Rep.  533. 

"Agent"  under  Arizona  Statute.  —  Eaman  v. 
Bashford,  (Ariz.  1894)  37  Pac.  Rep.  24. 

Donees  of  Part  Interest  Cannot  Have  Lien  for 
Money  Spent  in  Development.  —  Brunswick  v. 
Winters,  3  N.  Max.  241. 

1.  Measure  of  Damages  for  Wrongful  Working 
of  Mine  —  England.  —  Wood  v.  More  wood,  3 
Q.  B.  440  note,  43  E.  C.  L.  810  note;  Jegon  v. 
Vivian,  L.  R.  6  Ch.  742;  Livingstone  u.  Raw- 
yards  Coal  Co..  5  App.  Cas.  25;  In  re  United 
Merthyr  Collieries  Co.,  L.  R.  15  Eq.  46;  Hilton 
v.  Woods,  L.  R.  4  Eq.  432.  See  also  Powell 
v.  Aiken,  4  Kay  &  J.  343. 

United  States.  — Cloivser  v.  Joplin  Min.  Co.. 
4  Dill.  (U.  S.)  469,  nole;  Colorado  Cent.  Con- 
sol.  Min.  Co.  v.  Turck,  (C.  C.  A.)  70  Fed.  Rep. 
294;  Cheese  nan  v.  Sh reeve,  40  Fed.  Rep.  787, 
Durant  Min.  Co.  v.  Percy  Consol.  Min.  Co  , 
(C.  C.  A.)  93  Fed.  Rep.  166;  Golden  Reward 

Min.  Co.  v.  Buxton  Min.  Co.,  (C.  C.  A.)  97  Fed. 

Rep.  413;  Benson  Min.,  etc.,  Co.  v.  Alta  Min  , 
etc..  Co.,  145  U.  S.  428. 

Alabama.  — Warrior  Coal,  etc.,  Co.  v.  Mabel 

Min.  Co.,  112  Ala.  624.    See  also  White  v. 

Yawkey,  108  Ala.  270,  54  Am.  St.  Rep.  159; 

Riddle  v.  Driver,  12  Ala.  590. 

Arizona.  —  Alta  Min.  etc.,  Co.  v.  Benson 

Min.,  etc.,  Co.,  (Ariz.  1S88)  16  Pac.  565. 

California.  —  Maye  v.  Yappen,  23  Cal.  306; 

Goller  v.  Fett,  30  Cal.  481 ;  Hendricks  v.  Spring 

Valley  Min.,  etc.,  Co.,  5S  Cal.  190,  41  Am. 

Rep.  257;  Empire  Gold  Min.  Co.  v.  Bonanza 

Gold  Min.  Co.,  67  Cal.  406. 

Colorado.  —  St.  Clair  ..'.-Cash  Gold  Min.,  etc., 

Co.,  9  Colo.  App.  235;  Omaha,  etc..  Smelting, 

etc.,  Co.  v.  Tabor,   13  Colo.  41,  16  Am.  St. 

Rep.  185  ;  United  Coal  Co.  v.  Canon  City  Coal 

Co.,  24  Colo.  116.    See  also  Little  Pittsburg 

Consol.  Min.  Co.  v.  Little  Chief  Consol.  Min. 

Co.,  11  Colo.  223,  7  Am.  St.  Rep.  226. 


Iowa.  —  Chamberlain  v.  Collinson,  45  Iowa 
429. 

Maine.  —  Ham  v.  Sawyer,  38  Me.  37. 

Massachusetts.  —  Slockbridge  Iron  Co.  v. 
Cone  Iron  Works,  102  Mass.  80. 

Michigan.  —  Hartford  Iron  Min.  Co.  v.  Cam- 
bria Min.  Co.,  93  Mich.  90,  32  Am.  St.  Rep.  488. 

Missouri.  — Austin  v.  Hunlsville  Coal,  etc., 
Co.,  72  Mo.  535,  37  Am.  Rep.  446. 

Arevada.  —  Waters  v.  Stevenson,  13  Nev.  157, 
29  Am.  Rep.  293. 

New  York.  —  Dyke  v.  National  Transit  Co., 
22  N.  Y.  App.  Div.  360. 

Pennsylvania.  —  Forsyth  v.  Wells,  41  Pa.  St. 
291,  80  Am.  Dec.  617;  Coleman's  Appeal,  62 
Pa.  St.  262;  Lykens  Valley  Coal  Co.  v.  Dock, 
62  Pa.  St.  232;  Ege  v.  Kille,  84  Pa.  St.  333; 
Freck  v.  Locust  Mountain  Coal,  etc.,  Co.,  8b 
Pa.  St.  318. 

Wisconsin.  —  See  Tipping  v.  Robbins,  71 
Wis.  507. 

Trover.  —  The  rule  of  the  text  has  been  ap- 
plied in  an  action  of  trover  for  the  coal  or  ore. 
Wood  Morewood,.  3  Q.  B.  440  note,  43  E. 
C.  L.  810  note;  Forsyth  v.  Wells,  41  Pa.  St. 
291,  80  Am.  Dec.  617. 

lessee  Entitled  to  Damages.  —  Attersoll  v. 
Stevens,  1  Taunt,  183;  Chamberlain  v.  Collin- 
son, 45  Iowa  429. 

But  a  Licensee  is  not  generally  entitled  to 
damages,  unless  the  license  is  exclusive. 
Grubb  r.-Bayard.  2  Wall.  Jr.  (C.  C.)  Si;  East 
Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  24S; 
Baker  v.  Hart,  123  N.  Y.  470;  Brandt  v.  Mc- 
Keever,  18  Pa.  St.  70. 

Deduction  for  Delivery  at  Pit's  Mouth.  —  I  n 
some  of  the  earlier  English  cases  it  was  held 
lhat  the  plaintiff  was  entitled  to  recover  the 
value  of  the  mineral  at  the  mouth  of  the  pit 
after  deducting  the  cost  of  removing  it  from 
the  place  where  mined  to  the  pit's  mouth,  but 
allowing  no  deduction  foi  the  digging  or  ex- 
traction. Morgan  v.  Powell,  3  Q.  B.  278,  43 
E.  C.  L.  734,  Martin  v.  Porter,  5  M.  &  W.  351; 
Wild  v.  Holt,  9  M.  &  W.  672;  Llynvi  Coal, 
etc.,  Co.  v.  Brogden,  L.  R.  11  Eq.  iSS.  . 

This  rule  has  been  followed  to  some  extent 
in  the  United  States.  Robertson  7'.  Jones,  71 
111.  405:  Illinois,  etc.,  R.,  etc.,  Co.  v.  Ogle,  82 
111.  627,  25  Am.  Rep.  342;  McLean  County 
Coal  Co.  i..Lennon,  91  111.  561,  33  Am.  Rep. 
647;  Thomas  Pressed  Brick  Co.  v.  Herter,  60 
111.  App.  58,  affirmed  162  111.  46;  Barton  Coal 
Co.  v.  Cox,  39  Md.'i,  17  Am.  Rep.  525;  Frank- 
lin Coal  Co.  v.  McMillan,  49  Md.  549,  33  Am. 
Rep.  280. 

And  this  in  an  action  for  trover  as  well  as 
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the  situation,  or  should  have  had  sucli  knowledge,  the  amount  recovered  can- 
not be  reduced  by  proving  the  cost  of  mining.1 


MINISTER.  (See  also  the  title  RELIGIOUS  SOCIETIES.)  —  The  word 
"  minister"  is  general,  and  has  been  held  to  apply  to  any  person  who  has  the 
cure  of  souls." 

MINISTERIAL.  (See  also  JUDICIAL,  vol.  17,  p.  886,  and  the  cross-references 
there  given.)  —  A  Ministerial  Act  may  be  defined  to  be  one  which  a  person  per- 
forms upon  a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  regard  to  or  the  exercise  of  his  own  judg- 
ment upon  the  propriety  of  doing  the  act.3 

A  Ministerial  Duty,  the  performance  of  which  may  in  proper  cases  be  required, 
is  one  in  which  nothing  is  left  to  discretion.  It  is  a  simple  definite  duty  aris- 
ing under  conditions  admitted  or  proved  to  exist  and  imposed  by  law.4 

A  Ministerial  Office  is  defined  as  one  which  gives  to  the  officer  no  power  and 
no  charge  of  the* matter  to  be  determined,  but  requires  him  to  obey  the  man- 
date of  his  superior.6 


for  trespass.  McLean  County  Coal  Co.  v. 
Long,  81  111.  359. 

1.  Livingstone  Ravvyards  Coal  Co.,  5  App. 
Cas.  25;  Powell  v,  Aiken,  4  Kay  &  J.  343; 
Benson  Min.,  etc..  Co.  v.  Alia  Min.,  etc.,  Co., 
145  U.  S.  428;  Durant  Min.  Co.  v.  Percy  Con- 
sol.  Min.  Co.,  (C.  C.  A.)  93  Fed.  Rep.  166; 
Golden  Reward  Min.  Co.  v.  Buxion  Min.  Co., 
(C.  C.  A.)  97  Fed.  Rep.  413;  St.  Clair  v.  Cash 
Gold'Min.,  etc.,  Co.,  9  Colo.  App.  235;  Sunny- 
side  Coal,  etc.,  Co.  v.  Reitz,  14  Ind.  App. 
47S. 

Exemplary  or  Punitive  Damages  Allowed.  — 

Illinois,  etc.,  R.,  etc.,  Co.  v.  Ogle,  92  111.  353; 
Barton  Coal  Co.  v.  Cox,  39  Md.  1,  17  Am.  Rep. 
525;  Franklin  Coal  Co.  v.  McMillan,  49  Md. 
549.  33  Am.  Rep.  280. 

2.  Minister.  —  Reg.  v.  Allen,  L.  R.  8  Q.  B. 
69.  See  also  Reg.  v.  Liverpool,  7  L.  J.  Q.  B. 
134,  8  Ad.  &  El.  176,  35  E.  C.  L.  369,  wherein 
it  was  h;ld  that  a  lecturer  in  holy  orders  at 
St.  John's,  Liverpool,  who  occasionally  as- 
sisted its  regular  incumbent  in  the  services, 
though  not  "  the  minister  "  of  the  church,  was 
yet  a  minister  of  it. 

A  Bishop  has  been  held  to  be  a  minister. 
Read  v.  Lincoln,  14  P.  D.  148. 

Ordained  Minister.  —  A  person  who  has  once 
been  set  apart  as  a  public  teacher  of  religion 
according  to  the  forms  of  the  sect  to  which  he 
belongs  is  an  "  ordained  minister  "  and  seems 
qualified  to  solemnize  marriage  in  the  county 
where  he  has  his  "  permanent  residence," 
whether  he  is  or  is  not  settled  over  any  society. 
Londonderry  v.  Chester.  2  N.  JI.  268.  See 
also  the  title  Marriage,  vol.  19,  p.  1192. 

Religious  Teacher  and  Minister  Synonymous.  — 
See  Pfeiffer  v.  Board  of  Education,  118  Mich. 
560. 


M.  of  Gospel.  —  In  a  marriage  certificate  "  M. 
of  gospel  "  was  held  to  be  a  sufficient  abbre- 
viation of  "  minister  of  the  gospel."  Erwin 
v.  English,  61  Conn.  502. 

Methodist.  —  In  Com.  v.  Cornish,  13  Pa.  St. 
291,  in  speaking  of  the  organization  of  the 
Methodist  church,  the  court  said  :  "  The  word 
minister  is  not  used  in  the  discipline  as  the 
specific  name  of  any  clerical  officer  whatever. 
The  clergy  are  divided  into  bishops,  elders, 
and  deacons;  the  exhorters,  local  preachers, 
and  leaders  are  laymen." 

3.  Ministerial  Act.  —  Ex  p.  Bates ville,  etc., 
R.  Co.,  39  Ark.  85;  American  Casualty  Ins., 
etc.,  Co.  v.  Fyler,  60  Conn.  448;  Flournoy  v. 
Jeftersonville,  17  Ind.  169;  State  v.  Staub,  61 
Conn.  568;  Lemoine  v.  Ducote,  45  La.  Ann. 
857;  State  v.  Meier,  143  Mo.  439;  School  Dist. 
No.  2  v.  Lambert,  28  Oregon  209;  Patterson  v. 
Portland  Smelting  Works,  35  Oregon  96. 

4.  Ministerial  Duty.  —  Mississippi  v.  Johnson, 
4  Wall.  (U.  S.)  475;  Enterprise  Sav.  Assoc.  v. 
Zumstein,  64  Fed.  Rep.  840;  Gaines  v.  Thomp- 
son, 7  Wall.  (U.  S.)  353;  Sullivan  v.  Shanklin, 
63  Cal.  251;  State  i.  Staub,  61  Conn.  553; 
State  v.  McGrath,  92  Mo.  355;  Maxwell  v. 
Burton,  2  Utah  602. 

5.  Ministerial  Office.  —  Waldo  v.  Wallace,  12 
Ind.  572;  State  v.  Womack,  4  Wash.  27. 

Ministerial  Officer.  —  In  Diggs  v.  State,  49 
Ala.  311,  it  was  held  that  a  county  solicitor 
was  a  ministerial  officer  within  the  Alabama 
statute  fixing  the  punishment  for  the  accept- 
ance of  a  bribe  by  any  ministerial  officer  of 
any  court.  See  generally  the  title  Bribery, 
vol.  4,  p.  907. 

Ministerial  Officer  and  Judicial  Officer  Dis- 
tinguished. —  Reid  v.  Hood,  2  Nott  &  M,  (S. 
Car.)  169. 
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I.  Definition,  794. 
II.  Compensation,  795. 

III.  Bond,  795. 

IV.  Privileges  and  Immunities,  795. 

CROSS-REFERENCES. 

See  the  titles  CONSULS,  vol.  7,  p.  6;    DOMICIL,  vol.  10,  p.  37;  INTER- 
NATIONAL LAW,  vol.  16,  p.  1 121;  PUBLIC  OFFICERS;  TREATIES. 


I.  Definition.  —  An  ambassador  is  a  minister  sent  abroad  by  some  foreign 
state  or  prince,  with  legal  commission  and  authority  to  transact  business  on 
behalf  of  his  country  with  the  government  to  which  he  is  sent.1  An  ambas- 
sador extraordinary  is  one  employed  on  particular  or  extraordinary  occasions, 
or  residing  at  a  foreign  court  for  an  indeterminate  period.  An  ordinary  ambas- 
sador is  one  who  has  a  permanent  mission.2 

Ambassador  and  Minister  Distinguished.  —  According  to  European  authority,  a 
minister  plenipotentiary  is  not  of  equal  rank  with  an  ambassador.  The  con- 
gresses of  Vienna  of  181 5  and  of  Aix-la-Chapelle  in  1 8 1 8  make  this  division: 
(1)  Ambassadors  and  papal  legatees,  or  nuncios.  (2)  Envoys,  ministers,  and 
other  accredited  agents  to  sovereigns.  (3)  Ministers  resident  accredited  to 
sovereigns.  (4)  Charges  d'affaires  accredited  to  the  department  of  foreign 
relations.    The  distinction  of  ambassadors,  ministers  plenipotentiary,  envoys 


1.  Bouv.  L.  Diet.  , 

Retiring  Minister  Installing  Charge  d' Affaires. 

—  A  retiring-  minister  cannot  install  a  consul  in 
the  legation  and  thus  authorize  him  to  act  as 
charge  d'affaires,  nor  can  the  consul  receive  the 
salary  provided  for  by  law  as  charge  d'affaires. 
Otterburg's  Case,  5  Ct.  CI.  430. 

Bringing  Action  on  Behalf  of  Foreign  Govern- 
ment.—  To  a  bill  filed  by  the  charge  d'affaires 
of  the  Brazilian  government  in  England,  in  his 
own  name,  to  restrain  judgment  creditors 
against  certain  furniture  upon  which  a  sum  of 
money  hid  been  advanced  by  the  Brazilian 
government,  secured  by  an  unregistered  bill 
of  sale,  a  demurrer  on  the  ground  that  the 
minister  could  not  sue  in  his  own  name  was 
allowed.  Penedo  v.  Johnson,  29  L.  T.  N.  S. 
452,  22  W.  R.  103. 

Authentication.  —  The  certificate  and  seal  of 
the  minister  resident  from  Great  Britain  in 
Hanover  do  not  constitute  a  proper  authentica- 
tion of  the  proceedings  of  a  foreign  court  or  of 
the  proceedings  of  an  officer  authorized  to  take 
depositions,  as  his  certificate  and  seal  can 
authenticate  only  those  acts  which  are  appro- 
priate to  his  office.  Stein  v.  Bowman,  13  Pet. 
(U.  S.)  209. 

A  Valid  Assurance  that  a  Claim  Against  a 
Foreign  Government  Will  Be  Paid  by  the  United 
States  cannot  be  given  by  any  minister  of  the 
United  States  except  upon  the  condition  that 
it  shall  become  a  treaty  stipulation.  Meade  v. 
U.  S.,  9  Wall.  (U.  S.)  691. 


Domicil.  — ■  A  foreigner  who  has  gained  a 
British  domicil  does  not  lose  it  by  becoming 
charge  d'affaires  in  that  country  for  his  own 
sovereign.  Atty.-Gen.  v.  Kent,  1  H.  &  C.  12, 
6  L.  T.  N.  S.  864,  31  L.  J.  Exch.  391.  See  also 
the  title  Domicil,  vol.  10,  p.  37. 

Discovery.  —  A  minister  of  the  United  States 
to  Brazil  received  from  the  government  of 
Brazil  a  sum  of  money  in  settlement  of  a 
private  claim,  and,  having  paid  over  a  smaller 
sum  to  the  United  States,  suit  was  brought 
against  him  by  the  United  States  to  recover  the 
difference.  The  minister  set  up  as  a  defense 
that  he  had  paid  over  the  difference  to  persons 
in  Brazil,  by  agreement  of  the  parlies  inter- 
ested, and  that  such  payment  had  been  rati- 
fied by  the  secretary  of  the  navy.  On  inter- 
rogatories put  to  the  minister  it  was  held  that 
he  could  not  be  required  to  disclose  the  names 
of  the  persons  to  whom  he  had  made  these 
payments.    U.  S.  v.  Webb,  8  Ben.  (U.  S.)  343. 

Indiscretion  on  Part  of  Minister.  —  It  is  a  con- 
tempt of  the  government  fora  foreign  minister, 
while  a  resident  in  the  United  States,  to  give 
his  ideas  on  matters  pertaining  to  his  trust  to 
the  people  through  the  newspapers.  His  in- 
tercourse  and  correspondence  on  such  matters 
must  be  with  the  executive  department  of  the 
government  exclusively.  1  Op.  Atty.-Gen.  74. 
See  also  Hall  on  Int.  Law  (4th  ed.),  §  98**,  p. 
321,  note  2. 

2.  Vattel's  Droit  des  Gens,  bk.  4,  c.  6,  §§  70- 
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extraordinary,  and  resident  ministers  has  reference  to  diplomatic  precedence 
and  etiquette,  and  not  to  their  essential  powers  and  privileges.1 

II.  Compensation. — The  compensation  of  ambassadors  and  ministers  of 
the  United  States  has  been  fixed  by  various  Acts  of  Congress,  and  these  acts 
have  received  construction  in  several  cases.2 

III.  Bond.  —  Before  a  minister  to  a  foreign  country  has  given  bond  and 
taken  the  oath  of  office,  he  is  not  invested  with  his  office  nor  entitled  to  the 
salary  thereof,  nor  is  the  secretary  of  state  bound  to  issue  his  instructions  or 
order  him  to  his  post  until  he  has  manifested  his  acceptance  of  the  office  and 
his  ability  to  comply  with  the  condition  precedent  of  giving  the  bond  with 
sureties.3 

IV.  Privileges  and  Immunities.  —  It  is  a  definite  principle  of  international 
law,  recognized  by  the  common  law,  that  ambassadors  and  ministers  are 
exempt  from  all  local  jurisdiction,  civil  and  criminal.  Any  writ  or  process 
issued  from  any  court  of  a  state,  or  of  the  United  States,  for  the  arrest  of  a 
minister  or  any  of  his  household,  or  against  his  goods  and  chattels,  is  null 
and  void,  and  by  an  Act  of  Congress  the  parties  suing  out  such  writs  are 
liable  to  punishment  as  violators  of  international  law.* 


1.  Martens's  Precis  du  Droit  des  Gens  Mo- 
der  ie5  de  I'Europe  2or,  207. 

Miiisters  and  Ambassadors.  —  The  word 
"  ministers,"  as  used  in  the  United  States  Re- 
vise 1  Statutes,  is  understood  to  mean  persons 
invested  with  and  exercising  the  principal  dip- 
lomatic fun:tions.    In  re  Baiz,  135  U.  S.  420. 

2.  Compensation.  —  Foote  v.  U.  S.,  23  Ct.  CI. 
443;  U.  S.  v.  Langston,  118  U.  S.  389;  Wallace 
v.  U  S.,  133  U.  S.  180;  Francis  v.  U.  S.,  22 
Ct.  CI.  403;  U.S.  v.  Eaton,  169  U.  S.  331.  See 
al ;  >  Dainese's  Case,  15  Ct.  CI.  64. 

Allowance  for  Exchange  in  Paying  Salary.  — 
CUy  s  Case,  8  Ct.  CI  210. 

3.  Williams  v.  U.  S.,  23  Ct.  CI.  46. 

As  to  Bonds  of  Consuls,  see  the  title  Consuls, 
vol.  7,  p.  7. 

4.  Not  Subject  to  Local  Laws.  —  1  Kent's  Com. 
15;  1  U.  S.  Stat,  at  L.  117,  c.  9,  §  25;  Rev.  Stat. 
U.  3.,  £  4062  et  seq.;  Parkinson  v.  Potter,  16 
Q.  B.  D.  152;  The  Schooner  Exchange  v. 
M'Faddon,  7  Cranch  (U.  S.)  116;  State  v.  De 
La  Foret,  2  Nott  <St  M  (S.  Car.)  217.  See  In 
re  Baiz,  135  U.  S.  403,  for  a  case  where  the 
party  was  considered  as  not  entitled  lo  the  im- 
muiities  accompanying  the  possession  of  dip- 
lomatic character,  being  not  a  minister,  but 
"  a  mere  median  of  communication." 

Foundation  of  Privilege. —  Holbrook  v.  Hen- 
derson, 4  Sanlf.  (N.  Y.)  619. 

Where  Government  Unacknowledged.  —  In  U. 
S.  v.  Skinner,  (U.  S.  Ci*.  Ct.)  2  Wheel.  Crim. 
(N.  Y.)  232,  27  Fed.  Cas.  No.  16,309,  it  was  held 
that  the  privileges  of  a  foreign  minister  were 
not  extended  to  a  person  having  a  commission 
from  a  revolutionary  government  not  acknowl- 
edged by  the  United  Slates. 

Declaratory  Natureof  Statutes.  —  See  Holbrook 
v.  Henderson,  4  Sandf.  (M.  Y  )  619;  Novello 
v.  Toogood,  1  B.  &  C.  562.  8  E.  C.  L.  237; 
Hopkins  v.  De  Robeck,  3  T.  R  79;  Magdalena 
Steam  Nav.  Co.  v.  Martin,  2  El.  &  El.  94,  105 
E.  C.  L.  94,  5  Jur.  N.  S.  1260,  28  L  J.  Q.  B. 
310. 

Exemption  from  Suit.  —  A  public  minister  of  a 
foreign  state,  accreJited  to  and  received  by 
the  sovereign  of  England,  having  no  real  prop- 
erty in  England,  and  having  done  nothing  to 
disentitle  him  lo  the  general  privileges  of  such 


public  minister,  cannot,  while  he  remains  such 
public  minister,  be  sued  against  his  will,  in 
England,  in  a  civil  action,  although  such 
acticn  may  arise  out  of  commercial  transac- 
tions by  him  in  England,  and  although  neither 
his  person  nor  his  goods  be  touched  by  the 
suit.  Magdalena  Steam  Nav.  Co.  v.  Martin, 
2  El.  &  El.  94,  105  E.  C.  L.  94,  5  Jur.  N.  S. 
1260. 

An  ambassador  who  has  not  submitted  to 
the  jurisdiction  cannot  be  retained  before  the 
court  as  a  defendant.  Gladstone  v.  Musurus 
Bey,  1  Hem.  &  M.  495,  9  Jur.  N.  S.  71. 

Extent  of  Privilege  —  Liability  for  Rates.  —  A 
British  subject  accredited  to  Great  Britain  by 
a  foreign  government  as  a  member  of  its  em- 
bassy is,  unless  he  has  been  received  by  the 
British  government  upon  the  express  condition 
that  he  shall  be  subject  thereto,  exempt  from 
the  local  jurisdiction  of  his  own  country,  and 
therefore,  where  this  condition  has  not  been 
imposed  on  him  at  the  time  of  his  reception, 
his  household  furniture  is  privileged  from 
seizure  for  nonpayment  of  parochial  rates. 
Macartney  v.  Garbutt,  24  Q.  B.  D.  368,  62  L. 
T.  N.  S.  656. 

An  attache  to  an  ambassador  in  England  of 
a  foreign  state  is  not  liable  for  rates  assessed 
on  his  private  residence.  Parkinsons.  Potter, 
16  Q.  B.  D.  152,  53  L.  T.  N.  S.  S18. 

Same —  Money  in  Agent's  Hands.  —  In  Glad- 
stone v.  M  usurus  Bey,  1  Hem.  &  M.  495,  9  J  ur. 
N.  S.  71,  securities  had  been  deposited  by  the 
plaintiffs  in  the  Bank  of  England  in  the  name 
of  the  ambassador  of  a  foreign  slate,  in  order 
to  secure  the  performance  of  a  contract  be- 
tween the  plaintiffs  and  the  foreign  govern- 
ment. The  ambassador  threatened  to  withdraw 
the  deposit  on  the  ground  of  an  alleged  breach 
of  contract  by  the  plaintiffs,  which  they  denied 
under  the  circumstances  lo  be  such  breach. 
It  was  held  thai  ii  was  not  competent  for  the 
plaintiffs  to  move  against  the  ambassador,  but 
that  an  interim  injunction  might  be  granted 
against  the  bank  to  restrain  ihem  from  parting 
with  the  fund,  and  that  under  this  order  the 
bank  would  be  protected  against  any  proceed- 
ings by  the  ambassador. 

Same  —  Mechanics'-liea  Law. —  In  Byrne  v. 
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Members  of  Household.  —  The  privileges  and  exemptions  of  an  ambassador 
extend  to  his  attaches*  secretaries,2  servants,3  and  other  members  of  his 
household.4 

Property  and  House.  —  The  equipage,  property,  and  house  of  the  ambassador 
or  minister  are  entitled  to  the  same  immunity  and  protection  as  his  person.5 


Herran,  I  Daly  (N.  Y.)  344,  it  was  held  that  a 
minister  plenipotentiary  of  a  foreign  power 
was  not  exempt  from  the  application  of  the 
mechanics'-lien  law  of  New  York  as  to  any 
house  or  building  which  was  not  used  as  a 
mansion  for  purposes  connected  with  his  rep- 
resentative character. 

Same  —  Security  for  Costs.  —  The  court  will 
not  compel  a  foreign  ambassador,  Montellano 
v.  Chtistin,  5  M.  &  S.  503,  17  Rev.  Rep.  418, 
or  the  servant  of  an  ambassador,  Davies  v. 
Solomon,  1  Tidd's  Pr.  535,  note  s,  to  give 
security  for  costs.  But  see,  as  to  a  servant, 
Goodwin  v.  Archer,  2  P.  Wms.  452,  1  Eq.  Cas. 
Abr.  350,  par.  4;  Anonymous,  Mosely  175. 

Statute  of  Limitations.  —  An  action  cannot  be 
brought  in  England  against,  and  therefore  the 
statute  of  limitations  does  not  commence  to 
run  in  favor  of,  an  ambassador  while  he  is  ac- 
credited to  that  country,  or  during  such  time 
after  his  recall  as  is  reasonably  occupied  by 
him  in  winding  up  the  affairs  of  his  embassy 
and  leaving  the  country.  Musurus  Bey  v. 
Gadban,  71  L.  T.  N.  S.  51,  (1894)  2  Q.  B.  352, 
63  L.  J.  Q.  B.  621. 

1.  Attaches.  —  Parkinson  v.  Potter.  16  Q.  B. 
D.  152,  53  L,  T.  N.  S.  818;  U.  S.  v.  Benner, 
Baldw.  (U.  S.)  234;  In  re  Anfrye,  3  W.  N.  C. 
(Pa.)l88, 

Registry.  —  But  the  attaches  of  an  ambassador 
are  not  exempt  from  criminal  or  civil  prosecu- 
tion in  the  United  States,  unless  their  names 
are  registered  with  the  secretary  of  state.  U. 
S.  v.  Lafontaine,  4  Cranch  (C.  C.)  173;  U.  S. 
v.  Jeffers,  4  Cranch  (C.  C.)  704. 

Fraudulent  Appointment  No  Protection.  — Ex  p. 
Cloete,  65  L.  T.  N.  S.  102,  55  J.  P.  758;  Del- 
valle  v.  Plomer,  3  Campb.  47;  Lockwood  v. 
Coysgarne,  3  Burr.  1676. 

2.  Secretary. — Ex  p.  Cabrera,  1  Wash.  (U. 
S.)  232;  Respublica  v.  De  Longchamps,  1  Dall. 
(Pa.)  nr. 

Registry  of  Secretary  Not  Required.  —  The 

secretary  of  a  foreign  minister  is  privileged 
though  his  name  is  not  registered  at  the  office 
of  either  of  the  secretaries  of  state.  Hopkins 
v.  De  Robeck,  3  T.  R.  79,  1  Rev.  Rep.  650. 

Must  Be  Bona  Fide  Secretary.  —  In  Darling  71. 
Atkins,  3  Wils.  C.  PI.  33,  protection  to  the 
English  secretary  of  an  ambassador  was  dis- 
allowed because  it  appeared  that  he  was  pur- 
ser of  a  ship  of  war.  But  in  Triquet  v.  Bath, 
3  Burr.  1478,  1  W.  Bl.  471,  it  was  allowed, 
although  formerly  he  had  been  a  trader,  and 
the  case  arose  under  very  suspicious  circum- 
stances. 

Wife  of  Secretary, — Where  the  wife  of  a  foreign 
ambassadors  secretary  was  arrested  upon  a 
writ  issued  against  husband  and  wife,  the 
couit  refused  to  quash  the  writ,  though  the 
husband  swore  that  before  and  at  the  time  of 
the  arrest  he  was  in  ihe  aciual  employment  of 
the  ambassador,  and  in  daily  atlendance  upon 
him,  in  writing  dispatches  and  other  official 
documents.  English  v.  Caballero,  3  Dowl.  & 
R.  25,  16  E.  C.  L.  130. 


3.  Servants.  —  A  servant  of  a  foreign  minis- 
ter, although  a  native  of  the  country  to  which 
the  minister  is  accredited,  is  entitled  to  the 
exemption.  Lockwood  7).  Coysgarne,  3  Burr. 
1676;  Novello  v.  Toogood,  1  B.  &  C.  562,  8  E. 
C.  L.  237;  Darling  v.  Atkins,  3  Wils.  C.  PI. 
33;  Widmore  v.  Alvarez,  cited  in  2  Stra.  797; 
Macartney  v.  Garbutt,  24  Q.  B.  D.  368.  See 
also  1  Op.  Any. -Gen.  26,  141 ;  Whealon  on  Int. 
Law  (8lh  ed.),'§  226. 

The  privilege  from  arrest  of  an  ambassador's 
servant  is  the  privilege  of  the  ambassador  and 
not  that  of  the  servant.  Fisher  v.  Begrez,  2 
Cromp.  &  M.  240,  2  L.  J.  Exch.  13. 

Must  Be  Bona  Fide  Servant  of  Minister. —  Evans 
v.  Higgs,  2  Stra.  797,  2  Ld.  Raym.  1524;  Sea- 
comb  v.  Bowlney,  1  Wils.  C.  PI.  20;  Fisher  v. 
Begrez,  1  Cromp.  &  M.  117;  Darling  v.  Atkins, 
3  Wils.  C.  PI.  33;  Heathfield  v.  Chilton,  4 
Burr.  2016;  Delvalle  v.  Plomer,  3  Campb.  47; 
Triquet  v.  Bath,  1  W.  Bl.  471,  3  Burr.  1478. 

Landwaiter  at  Custom  House.  —  A  land  waiter 
at  the  custom  house  cannot  claim  protection 
as  a  domestic  servant.  Masters  v.  Manby,  I 
Burr.  401. 

4.  Members  of  Household.  —  U.  S.  v.  Benner, 

Baldw.  (U.  S.)  240;  Ex  P.  Cabrera,  1  Wash. 
(U.  S.)  232;  Respublica  v.  De  Longchamps,  1 
Dall.  (Pa.)  in. 

A  Chaplain  to  an  ambassador  is  not  protected 
from  arrest  if  he  does  no  duty  in  the  house. 
Seacomb  v.  Bowlney,  I  Wils.  C.  PI.  20. 

Chorister  at  Chapel.  —  In  England  h  has  been 
held  that  a  British-born  subject  employed  as 
first  chorister  at  a  foreign  ambassador's  chapel 
is  not  protected.  Novello  v.  Toogood,  1  B.  & 
C.  554.  8  E.  C.  L.  234,  2  Dowl.  &  R.  833. 

But  it  seems  that  a  chorister  bona  Jide  em- 
ployed by  an  ambassador  in  the  performance 
of  religiors  worship  in  his  chapel  is  privileged. 
Fisher  v.  Begrez,  1  Cromp.  &  M.  117,  1  Dowl. 
588,  2  L.  J.  Exch.  13,  2  Cromp.  &  M.  240. 

A  Councilor  of  legation  of  a  foreign  soveteign, 
who  has  the  charge  of  the  executive  affairs  of 
the  legation  subject  to  the  directions  of  the 
minister  plenipotentiary,  and  who  acts  as 
charge  d'affaires  in  the  absence  of  such  minis- 
ter, is  entitled  as  such  to  the  privileges  of  an 
ambassador.  Taylor  v.  Best,  14  C.  B.  487, 
78  E.  C.  L.  487,  18  Jur.  402,  23  L.  J.  C.  PI.  89. 

Interpreter.  —  An  ambassador's  inteipreter 
who  does  not  live  in  the  house  is  not  protected 
from  arrest.    Carolino's  Case,  1  Wils.  C.  P).  78. 

Partnership.  —  An  action  on  a  firm  debt  can- 
not be  brought  in  a  state  court  against  a  firm 
in  which  a  foreign  minister  is  a  partner. 
Tracy  v.  Hernandez,  46  N.  Y.  Super.  Ct.  48. 

5.  Novello  v.  Toogood.  1  B.  &  C.  554,  8  E. 
C.  L.  234;  U.  S.  v.  Hand,  2  Wash.  (U.  S.)  435, 
wherein  it  was  said  that  an  attack  upon  a  min- 
ister's house  was  equivalent  to  an  attack  upon 
his  person  and  an  infraction  of  the  laws  of 
nations;  Byrne  v.  Herran,  1  Daly  (N.  Y.)  346; 
Respublica  v.  De  Longchamps,  1  Dall.  (Pa.) 
117. 

In  U.  S.  v.  Jeffers,  4  Cranch  (C.  C.)  704,  26 
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Duration  of  Privilege. -- The  immunity  of  an  ambassador  continues  for  a 
reasonable  time  after  his  recall,  for  the  purpose  of  allowing  him  time  to  wind 
up  his  affairs  in  the  country  to  which  he  was  accredited.1 

Waiver  of  Privilege.  —  In  the  United  States  it  has  been  held  that  a  foreign 
minister  could  not  waive  his  privileges  or  immunities,  and  that  his  submis- 
sion to  arrest  was  no  justification.-  A  contrary  doctrine  would  seem  to  obtain 
in  England.'* 

Recognition  by  Executive  — Proof  of  Public  Character. —  Proof  that  a  person  claiming 
to  be  a  foreign  minister  has  been  received  and  recognized  by  the  executive 
of  the  United  States  is  conclusive  as  to  his  public  character  and  his  right  to 
all  the  immunities  of  a  foreign  minister.'1 


Fed.  Cas.  No.  15,471,  it  was  held  to  be  a  breach 
of  diplomatic  privilege  for  an  officer  10  enter 
the  dwelling  house  of  a  secretary  of  legation 
and  seizs  there  a  runaway  slave. 

Knowledge  of  Character  Necessary.  —  U.  S.  v. 
Hand,  2  Wish.  (U.  S.)  435.  Compart  U.  S.  v. 
Ortega,  4  Wash.  (U.  S.)  531;  U.  S.  v.  Liddle, 
2  Wash.  (U.  S.)  205. 

Property  of  Servant.  —  Although  an  ambas- 
sador's servant  may  be  privileged  as  10  his 
person,  it  does  not  follow  that  all  his  goods  are 
privileged  also,  so  as  to  enable  the  sheriff  to 
apply  to  set  aside  a  fi.  fa.  issued  against  them; 
and  a  clear  case  of  privilege  must  be  made  out 
to  the  satisfaction  of  the  court,  or  it  will  not 
interfere  on  behalf  of  either  the  sheriff  or  the 
person  privileged.  Fisher  v.  Begrez,  2  L.  J. 
Exch.  13,  1  Cromp.  &  M.  117,  3  Tyrw.  184. 

Servant  of  Ambassador  Not  Residing  with  His 
Master. —  In  Novello  v.  Toogood,  1  B.  &  C. 
554,  8  E.  C.  L.  234,  it  was  held  that  where  the 
servant  of  a  foreign  ambassador  did  not  reside 
at  the  house  with  his  master,  but  hired  a 
house  in  another  part  of  the  city,  residing  in 
it  and  letting  out  lodgings,  his  goods  at  the  lat- 
ter house  were  not  entitled  to  the  privilege  of 
exemption  from  execution, 

1.  Privilege  Continues  for  Reasonable  Time 
After  Recall. —  Musurus  Bey  v.  Gadban,  (1894) 
1  Q-  B.  533,  holding  further  that  such  priv- 
ilege is  not  lost  to  the  ambassador  by  the  ap- 
pointment of  his  successor  during  that  period. 

In  Dupont  v.  Pichon,  4  Dall.  (Pa.)  321,  it 
was  held  that  a  charge  d'affaires  of  a  foreign 
government,  whose  official  function  had  ceased 
upon  the  arrival  of  a  minister  of  his  govern- 
ment, was  not  amenable  to  process  in  a  civil 
action. 

Where  a  minister  announced  to  the  govern- 
ment of  the  United  States  that  his  diplomatic 
functions  had  ceased  by  virtue  of  the  termina- 
tion in  fact  of  the  government  which  appointed 
him,  and  subsequently  a  minister  appointed 
by  the  new  foreign  government  was  duly  rec- 
ognized, upon  which  the  government  of  the 
United  States  granted  a  passport  to  the  first, 
styling  him  as  "  having  long  resided  near  the 
government  of  the  United  States  as  charge," 
etc.,  it  was  held  that  his  privilege  as  a  return- 
ing minister  hail  not  been  waived.  D'Azam- 
buja  v.  Pereita.  1  Miles  (Pa.)  366. 

Suit  by  Newly  Appointed  Minister.  —  A  suit 
brought  by  the  newly  appointed  diplomatic 
agent,  as  charge  d'affaires,  against  the  agent 
superseded  by  him,  is  not  evidence  that  the 
sovereign  of  the  foreign  country  has  deprived 
the  latter  of  his  privileges,  even  if  the  sove- 
reign has  ih  fact  the  power  to  do  so;  and  such 


suit  does  not  ipso  facto  divest  the  defendant  of 
the  privileges  attached  to  him  as  a  returning 
minister.  D'Azambuja  v.  Pereira,  1  Miles 
Pa.)  366. 

Immunity  Denied.  —  On  an  application  by  a 
person  indicted  for  an  offense  committed  while 
president  of  a  national  bank,  for  certiorari  to 
bring  up  the  indictment  on  the  ground  that 
when  the  alleged  offense  was  committed  he 
was  a  political  agent  of  a  foreign  government, 
the  application  was  refused  when  it  appeared 
that  his  own  government  had  requested  his 
resignation  prior  to  the  finding  of  the  indict- 
ment, although  it  was  not  actually  given  until 
subsequent  thereto,  and  that  the  political  de- 
partment of  the  government  of  the  United 
States  had  refused  to  him  the  privilege  of  free 
entry  of  goods  usually  accorded  to  a  diplomatic 
representative.    Ex  p.  Hitz,  in  U.  S.  766. 

Where  a  foreign  minister  had  been  dis- 
missed, and  a  successor  had  been  appointed 
several  months  before  his  arrest,  it  was  held 
that  the  privilege  did  not  apply,  notwithstand- 
ing he  had  not  received  any  official  notification 
of  his  dismissal.  Marshall  v.  Critico,  9  East 
447- 

Traveling. —  In  Holbrook  v.  Henderson,  4 
Sandf.  (N.  Y.)  619,  it  was  held  that  an  ambas- 
sador from  one  sovereign  state  to  another, 
while  traveling  through  the  territory  of  a  state 
to  which  he  is  not  accredited,  in  the  execution 
of  his  duties  and  commission,  is  privileged 
from  arrest  on  civil  process. 

2.  Waiver.  —  U.  S.  v.  Benner,  Baldw.  (U.  S.) 
234.    See  also  the  title  Consuls,  vol.  7,  p.  16. 

3.  Submission  to  Jurisdiction.  —  See  Taylor  v. 
Best,  14  C.  B.  487,  78  E.  C.  L.  487,  18  Jur.  402. 

4.  Recognition  of  Executive.  —  U.  S.  v.  Ortega, 
4  Wash.  (U.  S.)  531;  D'Azambuja  v.  Pereiia, 
1  Miles  (Pa.)  366, 

A  Certificate  by  the  Secretary  of  State,  under 
seal  of  office,  that  a  person  has  been  recognized 
by  the  department  of  state  as  a  foreign  minis- 
ter, is  full  evidence  that  he  has  been  authorized 
and  received  as  such  by  the  President  of  the 
United  States.  U.  S.  w.  Benner,  Baldw.  (U. 
S.)  234;  In  re  Baiz,  13s  U.  S.  404.  See  also  U. 
S.  v.  Liddle,  2  Wash.  (U.  S.)  205. 

Authority  to  Bring  Suit.  —  In  Mexico  v,  De 
Arangoiz,  5  Duer  (N.  Y.)  643,  it  was  held  that 
when  the  character  of  a  foreign  mintslei  is 
established,  courts  of  law  are  bound  to  accept 
his  declaration  as  conclusive  proof  of  authority 
to  maintain  a  suit  on  behalf  of  his  government. 
Neither  the  courts  nor  the  government  to 
which  he  is  accredited  can  demand  rightfully 
a  copy  of  his  instructions. 
Parol  Evidence,  —  In  U.S.  v.  Liddle,  2  Wash, 
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Assault.  —  Assaults  on  ambassadors  and  other  public  ministers  are  also  pun- 
ishable by  statute.1 


MINISTRATION.  —  See  note  2. 

MINOR.  (See  also  the  title  Infants,  vol.  16,  p.  255.)  —  A  minor  is  a  per- 
son who  has  not  reached  the  age  of  his  or  her  legal  majority.3 

MINOR  COINS. —  See  the  title  COUNTERFEITING,  vol.  7,  p.  886,  note  1. 

MINUTE.  (See  also  the  titles  RECORDS  ;  SECONDARY  EVIDENCE  ;  and  see 
the  title  Minutes,  14  Encyc.  of  Pl.  and  Pr.  27.)  —  To  minute  is  to  set 
down  a  short  sketch  or  note  of;  to  jot  down;  to  make  a  brief  summary  of.4 
As  a  noun,  minutes  are  a  brief  report  in  writing  of  the  proceedings  of  a  court 
or  any  meeting  or  society.    The  clerk  of  a  court  must  of  necessity  take  down 


(U.  S.)  205,  parol  evidence  was  admiued  to 
prove  the  period  when  a  person  was  considered 
by  the  government  of  the  United  States  as  a 
minister. 

Rebuttal. — On  an  application  to  the  Supreme 
Court  of  the  United  States  by  a  person  claim- 
ing' a  diplomatic  privilege,  for  a  writ  of  pro- 
hibition or  a  writ  of  mandamus  to  restrain  a 
District  Court  from  the  exercise  of  its  ordinary 
jurisdiction  on  the  ground  that  the  petitioner 
is  a  privileged  person,  the  respondent  is  called 
to  produce  any  evidence  that  exists  to  coun- 
tervail the  petitioner's  proof  of  his  privilege. 
In  re  Baiz,  135  U.  S.  404. 

Evidence  of  Law  of  Ambassador's  Country.  —  I  n 
England  it  has  been  held  that  the  certificate  of 
a  foreign  ainbassador  under  the  seal  of  the 
legation  is  sufficient  evidence  of  the  law  of  the 
country  by  which  he  is  accredited.  Goods  of 
Klingemann,  8  L.  T.  N.  S.  172,  3  Sw.  &  Tr. 
18. 

Quantum  of  Services.  —  It  would  seem  that  if 
there  is  evidence  that  a  certain  person  is 
treated  at  the  embassy  of  a  foreign  nation  in 
England  as  a  member  of  the  legation,  and  is 
employed  from  time  to  time  by  the  ambassa- 
dors of  that  nation,  it  is  not  for  the  court  to 
measure  the  quantum  of  the  services  either 
required  from  or  rendered  by  him.  Parkin- 
son v.  Potter,  16  Q.  B.  D.  152,  53  L.  T.  N.  S. 
818,  50  J.  P.  470 

Immunity  of  Servant.  —  It  is  not  sufficient  to 
show  that  the  servant's  name  is  in  the  list 
transmitted  by  the  secretary  of  stale  to  the 
sheriff's  office  of  persons  privileged  as  attached 
to  an  embassy,  but  it  must  be  clearlv  shown 
that  the  person  is  in  the  actual  and  bona  fiile 
service  of  the  ambassador.  Fisher  v.  Begrez, 
2  L.  J.  Exch.  13,  1  Cromp.  &  M.  117,  3  Tyrw. 
184. 

In  U.S.  ■>.  Benner,  Baldw.  (U.  S.)  234,  it  was 
held  that  any  person  who  executed  process  on 
a  foreign  minister  was  to  be  deemed  an  officer 
under  Act  Cong.  1790,  providing  for  the  pun- 
ishment of  "  all  officers  "  executing  such  pro- 
cess; and  to  support  an  indictment  under  this 
law,  it  was  not  necessary  that  the  defendant 
should  know  the  person  arrested  to  be  a  foreign 
minister. 

1.  Assault.  —  Rev.  Slat.  U.  S.,  §  4062. 
Ignorance  of  the  Official  Status  of  the  person 

assaulted  is  no  defense.  U.  S.  v.  Ortega,  4 
Wash.  (U.  S.)  531;  U.  S.  v.  Liddle,  2  Wash. 
(U.  S.)  205.  Compare  U.  S.-  v.  Hand  2  Wash. 
(U.  S.)  435- 

Loss  of  Privilege.  —  If  a  public  minister  is 


the  aggressor,  he  loses  his  privilege  if  he  is 
assaulted  in  turn  by  the  party  aggrieved.  U.  S. 
v.  Ortega,  4  Wash.  (U.  S.)  531.  See  also  U.  S. 
v.  Liddle,  2  Wash.  (U.  S.)  205;  U.  S.  v.  Benner. 
Baldw.  (U.  S.)  234.  But  such  assault  does  noi 
justify  his  arresl  on  process.  U.  S.  v.  Benner, 
Baldw.  (U.  S.)  234. 

Jurisdiction  of  Circuit  Court. —  In  U.S.  v. 
Ortego,  11  Wheat.  (U.  S.)  467,  it  was  held  that 
the  Circuit  Courl  had  jurisdiction  of  a  prosecu- 
tion for  assault  and  battery  upon  a  foreign 
minister. 

Satisfactory     Reparation. — One     who  has 

assaulted  a  foreign  minister  cannot  be  sen- 
tenced to  imprisonmeni  until  the  foreign  sove- 
reign shall  declare  the  reparation  satisfactory. 
Punishments  must  be  certain  and  definite. 
Respublica  v.  De  Longchamps,  1  Dall.  (Pa.) 
in. 

2.  Ministration.  —  In  an  action  against  a 
charch  to  recover  an  amount  claimed  by  the 
plaintiff  to  be  due  him  for  services  as  a  min- 
ister, the  court  said:  "  He  never  became  the 
regular  pastor  of  said  congregation,  and  upon 
this  contention  alone  it  would  appear  that  he 
must  fail  in  this  action  unless  il  be  held  that 
the  casual  service  termed  ministration  is  held 
to  be  equivalent  to  and  identical  with  the 
service,  office,  and  responsibility  of  the  '  regu- 
lar pastor  '  filling  the  pastoral  office.  But  this 
cannot  be,  since  a  minister  is  one  who,  having 
been  ordained  to  the  ministry,  undertakes  to 
perform  certain  services  for  anothei,  while  a 
pastor  is  one  who  has  been  '  installed  accord- 
ing tc  the  usage  of  some  Christian  denomina- 
tion in  charge  of  the  specific  church  or  body  of 
churches.'  Century  Dictionary,  titles  '  Min- 
ister '  and  'Pastor;'  Webster's  Dictionary, 
same  titles."  First  Presb.  Church  v.  Myers, 
5  Okla.  825. 

3.  Minor  Heirs.  —  Where  a  homestead  entry 
was  made  in  Minnesota  under  the  laws  of  the 
United  States,  and  afterwards  the  parents 
died,  leaving  children  under  the  age  of  t  vventy- 
one  years,  a  patent  was  subsequently  issued 
by  the  land  office,  granting  the  land  so  entered 
to  the  "minor  heirs  "  of  the  father.  It  was  held 
that  the  title  passed  to  the  persons  described 
in  Rev.  Stat.  U.  S  ,  §  2292,  viz.,  the  children 
under  twenty-one  years  of  age,  although  by 
the  law  of  Minnesota  some  of  them  were  not 
minora.  Anderson  v.  Peterson,  36  Minn.  547. 
See  also  the  titles  Homestead,  vol.  15,  p.  516; 
Public  Lands 

4.  Minute  —  Verb. —  Hinshaw  v.  State,  147 
Ind.  377. 
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MIS  —  MISAPPROPRIA  TE. 


Definition)). 


the  doings  of  the  court  in  brief  notes.  This  he  usually  does  in  a  minute 
book,  called  the  docket,  from  which  a  full,  extended,  and  intelligible  record 
is  afterwards  made  up.  But  until  they  can  be  made  up,  these  short  notes 
must  stand  as  a  record,  and  if,  in  the  meantime,  through  the  death  or  sickness 
of  the  clerk  or  other  casualty,  they  are  lost,  it  must  be  deemed  a  loss  of  the 
records,  and  secondary  proof  of  their  contents  may  be  offered.1  They  are 
known  as  the  minutes  of  the  court,  or  the  clerk's  minutes.2  When  the  min- 
utes are  written  out  on  the  order  book  or  record  proper,  at  full  length,  and 
signed  by  the  judge,  they  constitute  the  proper  records  of  the  court  ;  and 
until  they  are  thus  signed  by  the  judge,  they  cannot  with  propriety  be  con- 
sidered the  record.3 

MIS.  —  This  syllable,  prefixed  to  another  word,  signifies  some  fault  or 
defect.4 

MISADVENTURE.  (See  also  the  title  Murder  and  Manslaughter.)  — 
Where  a  man  doing  a  lawful  act,  without  any  intention  of  hurt,  unfortunately 
kills  another,  the  act  is  homicide  per  infortunium  or  misadventure.5 

MISAPPLICATION.  (See  also  Wilful  Misapplication.) —  "  Misapplica- 
tion "  of  public  funds  covers  only  cases  of  corrupt  practices  or  of  showing 
illegal  favor.6 

MISAPPROPRIATE  —  MISAPPROPRIATION.  —  Misappropriation  means 
the  wrongful  conversion  of  or  dealing  with  anything  by  the  person  to  whom 
it  has  been  intrusted.7 


1.  Minute  —  Noun.  —  Pruden  v.  Alden,  23 
Pick.  (Mass.)  184. 

Brief  Summary  —  Signature.  —  In  Hinshavv  v. 
State,  147  Ind.  377,  it  was  held  that  a  slatute 
requiring  that  the  grand  jury  select  one  of  their 
number  as  clerk  and  that  he  take  minutes  of 
their  proceedings  did  not  require  ihat  the  evi- 
dence in  full  of  the  witnesses  testifying  be 
written  down,  nor  that  such  minutes  be  signed 
by  the  witnesses  testifying. 

Minutes  of  Trial  —  Reporter's  Notes.  —  A  stat- 
ute provided  that  the  records  of  a  criminal  ac- 
tion should  consist,  among  other  things,  of  "  a 
copy  of  the  minutes  of  the  trial."  It  was  held 
that  by  "  minutes  of  the  trial  "  was  meant 
only  the  minutes  kept  by  the  clerk  and  re- 
corded in  the  minute  book,  containing  the  pro- 
ceedings of  trial  that  are  daily  read  by  the 
clerk  and  approved  by  the  court,  and  not  the 
reporter's  notes.  Stale  v.  Larkin,  11  Nev.  314. 
Compare  Gregory  v.  Frothingham,  1  Nev.  260. 

2.  State  v.  Howard,  34  La.  Ann.  369;  Scott 
v.  Morgan,  94  N.  Y.  508. 

3.  Distinguished  from  Record.  —  Johnson  v. 
Com.,  80  Ky.  377;  Com.  v.  Chambers,  1  J.  J, 
Marsh.  (Ky.)  108.  See  also  St.  Croix  Lumber 
Co.  v.  Pennington,  2  Dak.  478. 

4.  Mis.  —  Lovett  v.  Pell,  22  Wend.  (N.  Y.) 
37&- 

5.  Misadventure.  —  4  Black.  Com.  182;  John- 
son v.  State,  94  Ala.  41,  citing  1  East  P.  C.  255, 
wherein  it  was  said  that  if  A  whips  a  horse  on 
which  B  is  riding,  whereupon  the  horse  springs 
out,  and  runs  over  a  child  and  kills  it,  this  is 
manslaughter  in  A,  but  misadventure  in  B. 

6.  Misapplication.  —  Rex  v.  Norwich,  30  W. 
R.  752,  construing  ihe  statute  1  Vict.,  c.  78. 
§44.  See  also  the  titles  Embezzlement,  vol. 
10,  p.  976;  Public  Officers. 

7.  Misappropriation.  —  Steph.  Dig.  Crim. 
Law,  art.  344. 

Libel.  —  In  holding  that  an  accusation  that 
the  directors  of  a  corporation  had  misappro- 
priated the  funds  of  the  company  was  not 


libelous  per  se,  the  court  said:  "Misappro- 
priation does  not  necessarily  mean  pecula- 
tion, though  it  may  mean  that;  and,  being 
fairly  susceptible  of  such  a  meaning,  especial]  y 
when  the  assertion  is  coupled  with  the  words 
'  the  directors  are  strongly  suspected,'  etc.,  the 
plaintiff  has  a  right  to  complain  of  the  language 
as  being  intended  to  convey  that  meaning  — 
of  which  fact  he  must  satisfy  the  jury." 
Hanna  v.  De  Blaquiere,  11  U.  C.  Q.  B.  314. 
See  generally  the  title  Libel  and  Slander, 
vol.  18,  p.  922. 

Accommodation  Paper.  —  Where  an  accommo- 
dation note  was  given,  with  the  understanding 
that  the  payee  was  to  deposit  it  temporarily 
as  collateral  security  for  a  loan  to  be  made  to 
him,  and  instead  of  obtaining  a  new  loan  and 
giving  the  note  to  the  lender  as  collateral  he 
deposited  it  with  a  bank  as  security  for 
moneys  already  owing  by  him  to  that  institu- 
tion, it  was  held  that  this  was  not  a  misappro- 
priation, the  accommodation  paper  effecting 
the  substantial  purpose  for  which  it  was  de- 
signed, although  the  result  was  not  produced 
in  the  precise  mode  contemplated.  In  order 
to  constitute  a  misappropriation  of  this  kind 
of  paper,  the  misuse  must  be  tainted  with 
fraud.  Jackson  v.  Jersey  City  First  Nat.  Bank, 
42  N.  J.  L.  177. 

Misappropriated  or  Embezzled.  —  A  statute 
provided  that  the  directors  or  trustees  of  cor- 
porations and  joint-stock  companies  should  be 
jointly  and  severally  liable  to  the  creditors 
and  stockholders  i'or  all  moneys  embezzled  or 
misappropriated  by  the  officers  of  such  cor- 
porations or  joint  stock  associations.  In  con- 
struing this  provision  the  court  said.  "The 
word  misappropriated,  as  used  in  the  constitu- 
tion *  *  *  is  used  in  connection  with  '  em- 
bezzled,' and  does  not  mean  merely  applying 
money  in  a  manner  not  authorized  by  law." 
Winchester  v.  Howard,  (Cal.  1901)  64  Pac.  Rep. 
693.  See  also  Fox  v.  Hale,  etc.,  Silver  Min, 
Co.,  108  Cal.  426, 
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MISBEHA  VIOR  —  MISCONCEPTION. 


Definitions. 


MISBEHAVIOR.  —  See  Misconduct, /w/. 

MISCARRIAGE.  (See  also  the  titles  Abortion,  vol.  i,  p.  186;  Medical 
JURISPRUDENCE,  ante,  p.  529.) — Miscarriage  means  bringing  forth  the  foetus 
before  it  is  capable  of  living.1 

MISCEGENATION.  (See  also  the  titles  Adultery  (as  a  Crime),  vol.  i, 
p.  746;  Lewd  and  Lascivious  Cohabitation  and  Conduct,  vol.  18, 
p.  841  ;  MARRIAGE,  vol.  19,  pp.  1172,  1216.  And  see  the  title  MISCEGENA- 
TION, 14  ENCYC.  OF  PL.  AND  Pr.  31.)  In  a  number  of  states  there  are  statutes 
prohibiting  the  intermarriage  of  whites  and  blacks;  and  the  constitutionality 
of  these  statutes  has  been  sustained  by  the  courts.2 

MISCHIEF  —  MISCHIEVOUSLY.  —  See  the  title  MALICIOUS  MISCHIEF,  vol. 
19,  p.  633.    And  see  13  Encyc.  of  Pl.  and  Pr.  408. 

MISCONCEPTION.  —  See  note  3. 


1.  Miscarriage.  —  State  v.  Belyea,  9  N.  Dak. 
353;  Mills  v.  Com.,  13  Pa.  Si.  632. 

Miscarriage  and  Abortion. —In  De  Pew  v. 
Robinson.  95  Ind.  ill,  it  was  said:  "  It  thus 
appears  that  the  legislature  has  employed  the 
words  miscarriage  and  '  abortion  '  as  synony- 
mous terms,  and  that  the  offense  of  procuring 
a  miscarriage  as  defined  by  statute  is  the 
crime  of  abortion.  This  being  true,  we  think 
to  charge  any  one  with  being  an  '  abortionist  ' 
is  to  charge  him  with  the  commission  of  this 
offense,  and  theiefore  the  language  is  action- 
able perse."  And  that "  abortion  "  and  miscar- 
riage are  synonymous,  see  Mills  z>.  Com.,  13 
Pa.  St.  632.  But  these  are  not  interchangeable 
terms  within  the  meaning  of  the  North  Dakota 
Criminal  Code.  See  State  v.  Belyea,  9  N. 
Dak.  360. 

Debt,  Default,  or  Miscarriage  of  Another.  —  See 

the  title  Statute  of  Frauds. 

2.  See  the  titles  Constitutional  Law,  vol. 
6,  p.  967;  Marriage,  vol.  19,  pp.  1172,  1173, 
1216. 

Continuance  or  Duration  of  Connection.  —  A  con- 
viction may  be  had  under  an  indictment  for 
miscegenation  if  the  jury  believes  from  the  evi- 
dence that  the  parties  lived  together  in  adultery 
even  for  a  single  day,  intending  to  continue 
the  illicit  connection,  although  there  may  have 
been  no  agreement  or  understanding  between 
them  to  that  effect.  Linton  v.  State,  88  Ala. 
216. 

Color.  —  On  an  indictment  of  a  white  man 
for  marrying  a  negro  woman,  it  has  been  held 
to  be  error  to  charge  the  jury  that  it  could  con- 
vict on  evidence  that  the  woman  was  a  per- 
son of  mixed  blood,  descended  from  negro  an- 
cestry, etc.    Frasher  v.  State,  3  Tex.  App.  264.. 

Negro  and  Mulatto.  —  As  used  id  the  Alabama 
statute  it  has  been  held  that  the  word  "  negro  " 
incl tides  mulatto.    Linton  -'.  State,  S8  Ala.  216. 

Negro  and  Colored  Person  Held  Identical.  —  See 
Colored  People,  vol.  6,  p.  213. 

Burden  of  Proof. — ■  In  Moore  v.  State,  7  Tex. 
App.  608,  it  was  held  that  on  the  trial  of  a 
woman  for  unlawful  marriage  to  a  negro,  the 
question  whether  she  was  or  was  not  a  white 
woman  was  an  issue  to  be  affirmatively  estab- 
lished by  the  state.  A  witness's  opinion  that 
she  looked  like  a  white  woman  did  not  suffi- 
ciently prove  it. 

Evidence.  (See  also  the  title  Marriage,  vol. 
19,  p.  1 197  et  seq.)  —  In  Frasher  v.  State,  3  Tex. 
App.  264,  it  was  held  that  a  marriage  license 
with  the  officiating  minister's  certificate  there- 
on was  legal  evidence. 


Marriage  may  be  proved  by  cohabitation 
and  the  confessions  of  the  parties.  Whether 
these  are  sufficient  and  convincing  evidence  of 
the  fact  depends  on  their  connection  and  con- 
sistency with  other  facts  which  may  be  found 
in  the  particular  case.  Breen  v.  State,  59  Ala. 
68. 

In  Bell  v.  State,  33  Tex.  Ciini.  App.  163,  it 
was  held  that  in  a  prosecution  of  a  white 
woman  for  miscegenation  the  record  of  acquit- 
tal of  her  alleged  husband  was  inadmissible. 

In  a  prosecution  for  miscegenation,  evidence 
that  the  defendant's  first  husband  was  a  white 
man  and  that  the  defendant,  in  a  civil  action, 
had  testified  that  she  was  a  white  woman,  has 
been  held  admissible.  Bell  v.  State,  33  Tex. 
Crim.  App.  163. 

Same  —  Profert  of  Person.  —  The  white  woman 
alone  being  on  trial,  under  an  indictment  for 
miscegenation ,  the  prosecution  may  make 
profert  of  the  person  of  the  man,  in  order  that 
the  j  ury  may  determine  by  inspection  whether 
he  is  a  negro  within  the  statutory  definition. 
Linton  v.  State,  88  Ala.  216. 

Same  —  Creoles.  —  In  Parker  v.  State,  118 
Ala.  655,  it  was  held  that,  in  a  prosecution  for 
miscegenation ,  evidence  that  the  defendant,  a 
negro  of  light  color,  in  making  an  application 
for  a  marriage  license  stated  that  the  woman 
was  a  Creole,  was  competent  as  an  admission 
against  him  where  it  was  conceded  that  the 
word  "  Creole  "  implied  a  person  of  mixed 
African  and  European  blood.  This  meaning, 
however,  is  not  in  accord  with  the  definitions 
given  by  the  lexicographers.  See  Cent.  Diet.; 
Standard  Diet. ;  Webster's  Diet. 

Fact  of  Marriage.  —  In  a  prosecution  of  a 
white  person  for  knowingly  marrying  a  negro 
within  the  state,  or  for  cohabiting  with  a 
negro  within  the  state  after  an  intermarriage 
in  or  out  of  the  state,  where  the  marriage  is 
an  essential  constituent  of  the  offense,  it 
should  be  directly  averred  in  the  indictment 
and  positively  established  by  proof.  Proof  of 
cohabitation,  without  a  previous  marriage,  is 
not  sufficient.  Moore  z>.  State,  7  Tex.  App. 
608. 

Repeal  by  Implication.  —  In  Dodson  v.  State, 
61  Ark.  57,  it  was  held  that  the  statute  prohib- 
iting miscegenation  could  not  be  repealed  by 
implication. 

3.  Misconception.  —  In  a  hypothetical  ques- 
tion to  an  expert,  in  a  will  contest,  it  was 
assumed  that  certain  statements  were  made 
because  of  -a  misconception  on  the  testator's 
part.  This  was  held  error.  For,  said  the 
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court,  granting  that  misconception  meant  mis- 
take, it  would  not  be  permissible  for  an  alienist 
to  draw  die  conclusion  that  the  man  was  in- 
capable of  making  a  valid  will,  if  it  be  assumed 
that  some  time  in  his  life  he  had  been  mis- 
taken in  the  existence  of  facts  or  the  number 
of  facts;  and  on  the  other  hand,  if  misconcep- 
tion was  treated  as  synonymous  with  "  delu- 
sion," thequestion  was  erroneously  submitted, 
because  it  ihereby  assumed  the  fact  to  be 
proved.  Safe  Deposit,  etc.,  Co.  v.  Berry,  (Md. 
igoi)  49  Atl.  Rep.  401. 

1.  Misconduct  and  Carelessness  Distinguished. 
—  In  Citizens'  Ins.  Co.  v.  Marsh,  41  Pa.  Si. 
394,  it  was  said:  "  It  seems  to  us  that  in 
usual  parlance,  when  these  terms  are  contra- 
distinguished, misconduct  means  a  trans- 
gression of  some  established  and  derinite  rule 
of  action,  where  no  discretion  is  left  except 
what  necessity  may  demand;  and  that  care- 
lessness, negligence,  and  unskilf ulness  are 
transgressions  of  some  established  but  indefi- 
nite rule  of  action,  where  some  discretion  is 
necessarily  left  to  the  actor.  Misconduct  is  a 
violation  of  definite  law ;.  carelessness,  an 
abuse  of  discretion  under  an  indefinite  law. 
Misconduct  is  a  forbidden  act;  carelessness,  a 
forbidden  quality  of  an  act,  and  is  necessarily 
indefinite." 

Dower,  (See  also  the  title  Dower,  vol.  10, 
p.  122.)  —  In  Van  Cleaf  v.  Burns,  118  N.  Y. 
54Q,  133  N.  Y.  540,  it  was  held  that  the  miscon- 
duct which,  under  the  New  York  statute,  de- 
prives a  wife,  divorced  because  thereof,  of  her 
right  of  dower,  is  only  that  kind  of  misconduct 
which  under  the  laws  of  New  York  is  a  ground 
for  divorce,  i.  e.,  adultery. 

Parent  and  Child.  (See  also  the  title  Parent 
and  Child.) — Where  a  decree  for  divorce  for 
cruelty  on  the  application  of  a  wife  who  had 
previously  separated  from  het  husband  was  re- 
versed on  appeal,  it  was  held  that  her  refusal 
to  return  to  het  husband  afterwards  was  not. 
misconduct  within  the  meaning  of  a  statute 
providing  that  when  the  parents  of  minor 
children  lived  apart,  the  court  might,  on  pe- 
tition of  either  parent,  make  a  decree  concern- 
ing the  custody,  etc.,  of  such  children,  and 
1  hat  the  parents'  rights,  in  the  absence  of  mis- 
conduct, were  to  be  deemed  equal.  State  v. 
English,  31  N.  J.  Eq.  543. 

Officers.  (See  generally  the  titles  Public 
Officers;  Sheriffs,  Marshals,  and  Consta- 
bles; and  the  references  there  given.)  —  Mis- 
conduct is  defined  as  unlawful  behavior  by  a 
person  intrusted  in  any  degree  with  the  ad- 
ministration of  justice,  by  which  the  rights  of 
the  parties  and  the  justice  of  the  case  may 
have  been  affected.  Bouv.  L.  Diet.,  followed 
in  Watson  v.  State,  9  Tex.  App.  214.  See  also 
Miller  v.  Roby,  9  Neb.  471,  holding  that  an 
action  against  a  sheriff  and  a  attachment 
creditor  to  recover  the  value  of  certain  prop- 
erty levied  upon  by  the  sheriff  under  an  order 
of  attachment  was  not  an  action  against  an 
otEcer  for  misconduct  in  office. 

Same  —  Jurisdiction.  —  The  Constitution  of 
Texas  conferred  on  the  District  Courts  origi- 
nal jurisdiction  of  misdemeanors  involving 
official  misconduct,  and  the  Revised  Statutes 
of  Texas  provided  that  official  misconduct  in  a 
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county  officer  should  consist  in  "  any  unlaw- 
ful behavior  in  relation  to  the  duties  of  his 
office,  wilful  in  its  character,"  and  "  any  wil- 
ful or  corrupt  failure,  refusal,  or  neglect  of  an 
officer  to  perform  any  duly  enjoined  on  him  by 
law."  It  was  held  that  this  statutory  provision 
interpreted  the  phrase  "  official  misconduct" 
as  employed  in  the  constitution,  and  restricted 
the  misdemeanor  jurisdiction  of  the  District 
Courts  to  misdemeanors  involving  official  acts 
or  omissions  which  are  not  only  unlawful  but 
are  also  wilful  or  corrupt.  Watson  v.  Stale, 
9  Tex.  P  pp.  212. 

But  in  Hatch  v.  State,  10  Tex.  App.  519,  it 
was  held  that  the  legislature  had  no  power  to 
interfere  with  the  constitutional  jurisdiction 
of  the  Disttict  Courts,  and  to  that  extent  Wat- 
son v.  State,  9  Tex.  App.  212,  was  overruled. 

Same  —  Extortion.  (See  also  the  title  Extor- 
tion, vol.  12,  p.  576.)  —  In  Brackenridge  v. 
Stale,  27  Tex.  App.  531,  it  was  said:  "  By 
official  misconduct  is  meant  any  unlawful  be- 
havior in  relation  to  the  duties  of  his  office, 
wilful  in  its  character,  of  any  off.cer  intrusted 
in  any  manner  with  the  administration  of  jus- 
tice or  the  execution  of  the  laws,  etc.  Rev. 
Stat.,  art.  3393.  We  do  not  hesitate  to  say 
that  an  officer  who  wilfully  demands  fees  not 
allowed  by  law  is  guilty  of  official  misconduct 
wilful  in  its  character,  and  lhat  a  conviction  of 
that  offense  is  a  conviction  involving  official 
misconduct  within  the  meaning  of  the  statute." 

Same  —  Stenographer.  —  I n  State  v.  Slover, 
113  Mo.  208,  it  was  said:  "  The  phrase  '  mis- 
conduct in  office  '  is  broad  enough  to  embrace 
any  wilful  malfeasance,  misfeasance,  or  non- 
feasance in  office,  and  it  cannot  be  doubted 
that  an  official  stenographer  who  wilfully  sets 
at  naught  this  constitutional  prohibition  by  re- 
fusing to  personally  devote  his  time  to  the  per- 
formance of  his  official  duties,  whatever  his 
reason  therefor  may  be,  is  guilty  of  miscon- 
duct in  office,  within  the  meaning  of  the  statute, 
and  may  be  removed  from  office  by  the  judge 
of  the  court  of  which  he  is  such  an  officer." 

Same  —  Register  of  Deeds.  —  In  Slate  r.  Leach, 
60  Me.  70,  it  was  held  that  the  term  "  miscon- 
duct in  office,"  as  used  in  the  Maine  statute 
providing  for  the  removal  of  a  register  of  deeds, 
was  not  limited  to  such  acts  as  the  law  required 
or  expressly  authorized  him  to  perform;  lhat 
where  an  officer,  acting  in  his  official  capacity 
and  under  his  official  signature,  did  an  act 
which  had  relation  and  referred  to  matters  be- 
longiag  to  his  departments  and  undei  his 
particular  charge,  and  acted  knowingly,  de- 
signedly, and  falsely,  and  the  act  was  one 
calculated  to  mislead  and  one  that  in  its 
nature  might  be  used  for  purposes  of  fraud  or 
imposition,  he  might  be  convicted  of  "  miscon- 
duct in  office,"  within  the  intent  of  the  statute, 
although  no  actual  corruption  by  bribery  or 
otherwise  was  proved. 

Same  —  Removal  of  Assignee. —  In  Mailer  of 
Cohn,  78  N.  Y.  248,  it  was  held  that  the  words 
"  misconduct  and  incompetency  "  as  used  in 
the  Are7v  York  statute  providing  for  the  re- 
moval of  an  assignee  for  the  benefit  of  credit- 
ors, had  no  technical  meaning.  The  two  were 
intended  to  embrace  all  the  reasons  for  which 
an  assignee  ought  to  be  removed. 
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MISDEMEANOR.  —  "Misdemeanor"  comprehends  all  indictable  offenses 
which  do  not  amount  to  felony.1 

MISFEASANCE.  (See  also  Malfeasance,  vol.  19,  p.  622  ;  Nonfeasance; 
and  the  titles  Agency,  vol.  1,  p.  1 1 32  ;  Mandate  (Bailment),  vol.  19.  p.  912. 
And  see  such  titles  as  PUBLIC  OFFICERS  ;  SHERIFFS,  MARSHALS,  AND  CON- 
STABLES.) —  Misfeasance,  strictly,  is  a  default  in  not  doing  a  lawful  act  in  a 
proper  manner  ;  omitting  to  do  it  as  it  should  be  done.*  Misfeasance  has  also 
been  defined  as  the  improper  performance  of  some  act  which  might  lawfully 
be  done  3 


Withholding  of  Money  by  Attorney.  (See  also 
the  title  Attorney  and  Client,  vol.  3,  p.  278.) 
—  The  act  of  an  attorney  in  withholding 
money  which  he  has  collected  for  his  client  has 
been  held  to  be  within  the  meaning  of  the  ex- 
ception of  a  non-imprisonment  act  which  pro- 
vided thai  the  exemption  from  imprisonment 
should  not  extend  to  actions  for  any  miscon- 
duct or  neglect  in  any  professional  employ- 
ment. Stage  v.  Stevens,  I  Den.  (N.  Y.)  267; 
Bowling  Gieen  Sav.  Bank  v.  Todd,  52  N.  Y. 
489. 

1.  Misdemeanor.  —  See  the  title  Criminal 
Law,  vol.  8,  p.  281.  And  see  the  following 
cases:  U.  S.  v.  Clapox,  35  Fed.  Rep.  575; 
State  v.  Hunter,  67  Ala.  83;  People  v.  Aubrey, 
53  Cal.  428;  State  v.  Warner,  60  Kan.  94;  State" 
v.  Allphin,  2  Kan.  App.  28;  Burlington  v. 
Stockwell,  1  Kan.  App.  414;  State  v.  Lazarus, 
39  La.  Ann.  186;  State  v.  Bockstruck,  136  Mo. 
335;  Son  v.  People,  12  Wend.  (N.  Y.)  346; 
Sevier  v.  Justices,  Peck(Tenn.)  357;  McGinnis 
v.  State,  9  Humph.  (Tenn.)  50;  Com.  v.  Calla- 
ghan,  2  Va.  Cas.  460;  Ex  p.  Garrison,  36  W. 
Va.  688. 

"  The  word  misdemeanor,  in  its  usual  ac- 
ceptation, is  applied  to  all  those  crimes  and 
offiiises  for  which  the  law  has  not  provided  a 
particular  name;  and  they  may  be  punished, 
according  to  the  degree  of  the  offense,  by  fine 
or  imprisonment,  or  both."  1  Russ.  on 
Crimes  (9th  Am.  ed.)  79,  quoted  in  Ex  p.  Garri- 
son, 36  W.  Va.  688. 

Punishment.  —  In  State  v.  Peterson,  41  Vt. 
511,  it  was  said:  "A  misdemeanor  is  an 
offense  against  the  public,  punishable  by  fine 
or  imprisonment  in  a  county  jail,  or  bolh  of 
said  penalties,  and  in  this  respect  is  dis- 
tinguishable from  a  felony  or  infamous  crime, 
which  subjects  the  perpetrator  to  the  punish- 
ment of  death  or  imprisonment  in  a  state 
prison." 

Every  offense  punishable  only  by  fine  and 
imprisonment  in  the  county  jail,  or  both,  is  a 
misdemeanor.  State  v.  Bockstruck,  136  Mo. 
335- 

Same  —  Fine  and  Imprisonment.  —  In  Oshkosh 
v.  Schwartz,  55  Wis.  483,  it  was  held  that  an 
offense  punishable  by  fine,  and,  in  default  of 
payment  of  such  fine,  imprisonment  in  the 
county  jail,  was  not  a  misdemeanor  within  a 
statute  defining  a  misdemeanor  to  be  an  act  or 
omission  "  punishable  by  fine  and  imprison- 
ment or  by  fine  or  imprisonment." 

Wrong  Not  Punishable  as  Crime.  —  The  term 
misdemeanor  is  sometimes  used  to  denote  a 
mere  wrong  not  punishable  as  a  crime.  U.  S. 
v.  Clapox,  35  Fed.  Rep.  578;  Rex  v.  Wilkes,  4 
Burr.  2540. 

Same — Adultery.  —  In  U.  S.  v.  Clapox,  35 
Fed.  Rep.  578,  it  was  held  that  adultery  was 


within  the  term  misdemeanor,  as  used  by  the 
secretary  of  the  interior  in  rules  promulgated 
for  the  government  of  an  Indian  reservation. 

Same  —  Trespass  —  Sheriff.  —  A  statute  pro- 
vided that  whene\  er  a  sheriff  should  have  been 
guilty  of  any  default  or  misdemeayior  in  nis 
office,  the  party  aggrieved  might  apply  to  the 
Circuit  Court  for  leave  to  prosecute  the  official 
bond  of  such  sheriff.  It  was  held  that  the 
word  misdemeanor  as  used  in  the  statute  did 
not  denote  a  criminal  offense,  but  was  used  in 
the  sense  of  "  misconduct."    State  v.  Mann, 

21  Wis.  684. 
Misdemeanor  and  Offense  —  Misdemeanor  Nomen 

Collectivum.  —  Rex-  v.  Powell,  2  B.  &  Ad.  77, 

22  E.  C.  L.  27. 
Crime  and  Misdemeanor  Compared.  —  See  Bur- 
lington v.  Stockwell,  56  Kan.  208;  Charleston 
v.  Beller,  45  W.  Va.  44.    And  see  Crime,  vol. 
8,  p.  249. 

Bankrupt.  —  The  absolute  refusal  of  a  bank- 
rupt's discharge  when  "  the  debtor  has  com- 
mitted any  misdemeanpr  under  part  2  of  the 
Debtor's  Act,  1869  "  (50  &  51  Vict.,  c.  66,  §  2, 
subdiv.  3),  is  restricted  to  any  such  misde- 
meanor as  may  be  commitied  "  in  all  cases 
connected  wilh  or  arising  out  of  the  bankruptcy 
in  question."  The  words  quoted  are  to  be 
read  into  the  provision.    In  re  Brockelbank, 

23  Q.  B.  D.  461,  58  L.  J.  Q.  B.  375- 
Misdemeanor  in  Office.  —  See   the   title  Im- 
peachment, vol.  15,  p.  1066. 

High  Crimes  and  Misdemeanors.  —  See  the  title 
Impeachment,  vol.  15,  p  1066.  And  see  High 
Crimes  and  Misdemeanors,  vol.  15,  p.  340. 

Gross  Misdemeanor  —  Expulsion  of  Pupil.  —  See 
Holman  v.  School  Dist.  No.  5,  77  Mich.  605. 
See  also  the  title  Schools. 

Ordinances.  —  As  to  whether  the  violation  of 
a  city  ordinance  constitutes  a  misdemeanor, 
see  the  title  Ordinances. 

2.  Misfeasance.  —  Coite  v.  Lynes,  33  Conn. 
109. 

3.  Wright  v.  Spencer,  1  Stew.  (Ala.)  376. 
See  also  De  Wolf  v.  New  York  Ins.  Co.,  20 
Johns.  (N.  Y.)  214;  Childress  v.  Yourie,  Meigs 
(Tenn.)  561. 

Examples.  —  Where  an  officer  seized  a  hotse 
by  virtue  of  an  attachment  and  sold  it  without 
the  legal  advertisement,  it  was  held  that  ac- 
cording to  strict  definition  he  was  guilty  of  a 
misfeasance.  Wright  v.  Spencer,  I  Stew. 
(Ala.)  576. 

In  Tracy  v.  Warren,  104  Mass.  376,  it  was 
held  that  a  judgment  obtained  against  a  con- 
stable for  nominal  costs  and  damages,  in  an 
action  of  replevin  of  goods  attached  by  him, 
was  a  judgment  for  a  misfeasance  within  the 
meaning  of  the  Massachusetts  statute  of  1814 
which  provided  for  suits  on  the  bonds  of  con- 
stables of  the  city  of  Boston. 
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MISFORTUNE.  —  Misfortune  is  defined  as  any  instance  of  adverse  fortune; 
an  unlucky  accident ;  a  calamity;  mishap;  mischance.1 
MISJOINDER.  —  See  14  ENCYC.  OF  PL.  AND  PR.  32. 

MISLAID.  (See  also  the  titles  Larceny,  vol.  18,  p.  520;  Lost  Papers 
and  Records,  vol.  19,  p.  552;  Lost  Property,  vol.  19,  p.  579.)  —  See 
note  2. 

MISMANAGEMENT.  —  "Mismanagement"  and  "inattention"  arc  not 
synonymous.  The  one  is  active,  the  other  passive ;  the  one  denotes  commis- 
sion, the  other  omission. 3 

MISNOMER.    (See  also  the  title  Names.)  —  See  note  4. 

MISPLEADING.  —  "Mispleading,"  in  its  immediate  and  more  usual  sense, 
signifies  essential  errors  or  omissions  in  the  defense ;  but  it  is  also  expressly 
defined  to  comprehend  any  mistakes  or  omissions  essential  to  either  the  action 
or  the  defense,  occurring  in  either  the  declaration  or  subsequent  pleadings.5 

MISPRISION  OF  FELONY.  (See  also  the  titles  Accessory,  vol.  1,  p.  257; 
Compounding  Offenses,  vol.  6,  p.  400;  Criminal  Law,  vol.  8,  p.  292.)  — 
See  note  6. 


Liability  of  Agent.  —  Before  an  agent  can  be 
liable  to  a  third  party  the  act  of  the  agent  must 
amount  to  a  positive  misfeasance.  Illinois 
Cent.  R.  Co.  v.  Foulks,  (111.  1901)  Co  N.  E. 
Rep.  894. 

English  Companies  Winding-up  Act,  1890.  — 
In  re  Kingston  Cotton  Mill  Co.,  (1896)  r  Ch. 
331,  (1896)  2  Ch.  279.  See  also  In  re  London, 
etc.,  Bank,  (1895)  2  Ch.  166,  673;  Bentinck  v. 
Fenn,  12  App.  Cas.  652. 

Distinction  Between  Misfeasance,  Nonfeasance, 
and  Malfeasance.  —  See  Malfeasance,  vol.  19, 
p.  622.  See  also  Illinois  Cent.  R.  Co.  v. 
Foulks,  (111.  1901)  60  N.  E.  Rep.  894;  Stievvel 
v.  Borman,  63  Ark.  30;  Kinnison  v.  Carpenter, 
9  Bush  (Ky.)  608;  Osborne  v.  Morgan,  130 
Mass.  102;  Bell  v.  Josselyn,  3  Gray  (Mass..) 
309;  Minkler  v.  State,  14  Neb.  183;  Burns  v. 
Pethcal,  75  Hun  (N.  Y.)  443. 

"  Misfeasance  may  involve  to  some  extent 
the  idea  of  not  doing,  as  where  an  agent,  while 
engaged  in  the  performance  of  his  undertak- 
ing, does  not  do  something  which  it  was  his 
duty  to  do  under  the  circumstances;  as,  for  in- 
stance, when  he  does  not  exercise  that  care 
which  a  due  regard  for  the  rights  of  others 
would  require.  This  is  not  doing,  but  it  is  the 
not  doing  of  that  which  is  not  imposed  upon 
the  agent  merely  by  his  relation  to  his  princi- 
pal, but  of  that  which  is  imposed  upon  him  by 
law  as  a  responsible  individual  in  common 
with  all  other  members  of  society.  It  is  the 
same  nol  doing  which  constitutes  negligence 
in  any  relation,  and  is  actionable."  Ellis  v. 
McNaughton,  76  Mich.  242. 

1.  Misfortune.  —  Ennis  v.  Fourth  St.  Bldg. 
Assoc.,  102  Iowa  522.  This  case  arose  upon 
the  construction  of  a  statute  granting  a  new 
trial  for  unavoidable  casualty  or  misfortune 
that  has  prevented  the  party  from  prosecuting 
or  defending. 

A  thing  is  caused  by  misfortune  where  it 
arises  through  something  unforeseen  which 
cannot  ordinarily  be  guarded  against.  Ex  p. 
Burgess,  57  L.  T.  N.  S.  200. 

Misfortune,  in  a  plea  that  the  plaintiff  "  con- 
tributed to  the  misfortune  complained  of," 
is  not  ambiguous.  Smith  v.  McAuley,  Ir.  R. 
8  C.  L.  525. 


Accident,  Casualty,  and  Misfortune  are  syno- 
nyms. McCarty  v.  New  York,  etc.,  R.  Co.,  30 
Pa.  St.  251. 

Bankruptcy  "Caused  by  Misfortune  Without 
Any  Misconduct  on  His  Part  "  —  English  Bank- 
ruptcy Act,  1883.  —  In  re  Lord  Colin  Campbell, 
20  Q.  B.  D.  816.  And  see  Accident,  vol.  1, 
p.  272. 

2.  Mislaid.  —  In  construing  a  statute  provid- 
ing that  when  an  indictment  or  information 
was  mislaid,  the  district  attorney  might  sug- 
gest the  fact  to  the  court  and  in  such  a  case 
another  indictment  might  be  substituted,  the 
court  said:  "  That  it  was  mislaid  must  then 
have  been  the  ground  for  the  motion.  Was  it 
mislaid  ?  Mr.  Webster  thus  defines  mislaid  ; 
'  To  lay  in  the  wrong  place;  to  lay  in  a  place 
not  recollected ;  to  lose.'  But  the  original  in- 
dictment was  not,  as  we  have  seen,  mislaid, 
because  the  parties  knew  where  it  was;  they 
knew  it  was  where  they  themselves  had  sent 
it,  and  they  knew  it  could  be  had  by  taking 
the  proper  steps."  Shehane  v.  State,  13  Tex. 
App.  535- 

3.  Mismanagement.  —  Brooks  v.  Blanshard, 
2  L.  ].  Exch.  281,  1  Cromp.  &  M.  779,  3  Tyrw. 
844. 

4.  Misnomer — Initials.  —  In  Reg.  v.  Plenty, 
L.  R.  4  Q.  B.  350,  it  was  said:  "  We  are  of 
opinion  that  the  word  misnomer,  which  means 
a  naming  amiss,  is  wide  enough  to  cover  the 
faulty  indication  of  a  Christian  name  by 
means  of  the  initial." 

5.  Mispleading. —  Lovett  v.  Pell,  22  Wend. 
(N.  Y.)  369. 

6.  Misprision  of  Felony. —  In  Williams  v. 
Bayley,  L.  R.  1  H.  L.  220,  it  was  said:  "  If 
men  were  permitted  to  trade  upon  the  knowl- 
edge of  a  crime,  and  to  convert  their  privity  to 
that  crime  into  an  occasion  of  advantage,  no 
doubt  a  great  legal  and  a  great  moral  offense 
would  be  committed.  And  that  is  what  I  ap- 
prehend the  old  rule  of  law  intended  to  con  vey 
when  it  embodied  the  principle  under  words 
which  have  now  somewhat  passed  into  desue- 
tude, namely,  misprision  of  felony.  That 
was  a  case  when  a  man,  instead  of  performing 
his  public  duty  and  giving  information  to  the 
public  authorities  of  a  crime  that  he  was  aware 
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MISPRISION  OF  TREASON.  —  See  the  titles  CRIMINAL  LAW,  vol.  8,  p.  293  ; 

Treason.  . 

MISREADING.  —  See  the  title  Fraud  and  Deceit,  vol.  14,  p.  136. 

MISREPRESENTATION.  (See  also  generally  the  titles  False  Pretenses 
and  Cheats,  vol.  12,  p.  792;  Fraud  and  Deceit,  vol.  14,  p.  12.)  —  Mis- 
representation is  asserting  what  is  not  true  in  whole  or  in  part.1  An  action- 
able misrepresentation  consists  in  a  false  statement  respecting  a  fact  material 
to  the  contract  and  which  is  influential  in  producing  it.2  A  misrepresentation 
in  insurance  is  the  statement  of  something  as  a  fact  which  is  untrue,  and 
which  the  assured  states  knowing  it  to  be  untrue,  and  which  has  a  tendency 
to  mislead,  such  fact  being  in  either  case  material  to  the  risk.3 

MISS.  —  See  note  4. 

MISSED  HOLE.  —  See  note  5. 

MISSION.  —  See  note  6. 

MISSIONARY. — A  trust  for  "missionary  purposes"  has  been  held  to  be 
void  for  vagueness.7 

MISS  MAILS.  —  See  note  8. 
MISSPELLING.  —  See  the  title  Names. 
MISSPEND.  —  See  note  9. 


of,  concealed  his  knowledge,  and,  farther,  con- 
verted it  into  a  source  of  emolument  to 
himself." 

1.  Misrepresentation. — Blydenburgh  v.  Welsh, 
Baldvv.  (U.  S.)  337. 

In  Patchell  v.  Jaqua,  6  Ind.  App.  73,  it  was 
said:  "  Misrepresentations  mean  the  making 
of  false  or  erroneous  statements." 

2.  Actionable  Misrepresentation, — Wise  v.  Ful- 
ler, 20  N.  J.  Eq.  257. 

Acts.  — "  Misrepresentation  may  be  as  well 
by  deeds  or  acts  as  by  words;  by  artifices 
to  mislead,  as  well  as  by  positive  assertions." 
1  Story's  Eq.  Jur.  (13th  ed.),  §  192,  quoted  in 
Dickinson  v.  Chesapeake,  etc.,  R.  Co.,  7  W. 
Va.  439. 

Concealment.  —  "Misrepresentation  may  con- 
sist as  well  in  the  concealment  of  what  is 
true  as  in  the  assertion  of  what  is  false." 
Foster  v.  McAlester,  (Indian  Ter.  1900)  58  S. 
W.  Rep.  685,  quoting  Kerr  on  Fraud  and  M., 
§  24. 

3.  Insurance.  —  Daniel  v.  Hudson  River  F. 
Ins.  Co.,  12  Cush.  (Mass.)  416.  See  also  the 
title  Insurance,  vol.  16,  p.  830,  and  the  vari- 
ous specific  insurance  titles  noted  in  the  table 
of  cross-references  there  given. 

A  misrepresentation  arises  where  a  party  to 
a  contract  of  insurance  either  purposely  or 
through  negligence,  mistake,  inadvertence,  or 
oversight  misrepresents  a  fact  that  he  is  bound 
lo  represent  truly.  Armour  v.  Transatlantic 
F.  Ins.  Co.,  90  N.  Y.  455. 

It  has  been  held  that  the  term  misrepresenta- 
tion, as  used  in  the  Massachusetts  statutes,  in- 
cludes a  warranty,  if  made  in  negotiaiing  a 
contract  or  policy  of  insurance.  Stocker  v. 
Boston  Mut.  L.  Assoc.,  170  Mass.  227;  White 
v.  Provident  Sav.  Ins.  Co.,  163  Mass.  108; 
Levie  v.  Metropolitan  L.  Ins.  Co.,  163  Mass. 
117. 

4.  Miss.  —  In  State  v.  Buck,  43  Mo.  App.  447, 
which  was  an  information  for  slander,  it  was 
said:  "  The  information  would  undoubtedly 
have  been  clearer  and  better  if  it  had  charged 
in  direct  language  that  Miss  Linnie  Evans  was 


a  single  woman;  but  the  employment  of  the 
word  Miss,  which  is  commonly  used  to  desig- 
nate a  woman  who  has  never  been  married, 
does  slate  that  fact  at  least  inferentially." 

5.  Missed  Hole  —  Quarry.  —  In  quarrying,  a 
missed  hole  is  a  hole  charged  with  an  explo- 
sive which  has  failed  to  explode.  Stearns  v. 
Reidy,  33  111.  App.  247,  135  111.  119. 

6.  Mission.  —  In  Domestic,  etc.,  Missionary 
Sociely's  Appeal,  30  Pa.  St.  435,  it  was  held 
that  a  gift  to  a  particular  "  mission  and 
schools  "  was  not  void  for  indefiniteness.  See 
also  the  title  Charities  and  Trusts  for  Char- 
itable Uses,  vol.  5,  p.  893. 

7.  Missionary  Purposes.  —  Scott  v.  Brownrigg, 
9  L.  R.  Ir.  246.  But  see  the  title  Charities 
and  Trusts  for  Charitable  Uses,  vol.  5,  p. 
927. 

8.  Miss  Mails.  —  A  subcontractor  for  carrying 
the  mail  agreed  to  be  responsible  for  any  miss 
mails.  In  construing  this  agreement  the  court 
said-  "  We  think  it  cannot  be  doubted  that  the 
meaning  of  this  part  of  the  contract  is  that 
the  parties  were  stipulating  for  the  accidenial 
or  casual  omission  to  deliver  the  mail  within 
the  prescribed  period.  Thai  with  the  best 
possible  management  such  failures  would 
occur,  when  the  travel  was  at  the  rate  of  ten 
miles  an  hour,  must  have  been,  and  was,  fore- 
seen, and  sucii  casual  omissions  were,  by  the 
agreement,  provided  against  by  the  plaintiff 
agreeing  to  be  liable  to  the  defendant  for  the 
injury  resulting  to  him  from  such  failure." 
Davis  v.  Wade,  4  Ala.  211. 

9.  Misspend.  —  Where  a  statute  provided  a 
penalty  for"  all  persons  who  misspend  what 
they  earn  and  do  not  provide  for  the  support 
of  themselves  and  their  families,"  it  was  held 
that  this  did  not  necessarily  mean  a  criminal, 
reprehensible,  or  morally  improper  expendi- 
ture of  earnings,  but  that  the  statute  was  vio- 
lated when  a  man  having  a  family  and  earning 
sufficient  for  its  support  appropriated  his  earn- 
ings for  other  purposes,  leaving  his  family 
unprovided  for.  State  v.  Ransell,  41  Conn. 
433- 
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By  Allen  P.  Hallett. 

I.  Definitions,  807. 

II.  Legal  Effect  of  Mistake  in  General,  808. 

III.  Effect  upon  Contracts,  809. 

1.  Statement  of  Principle,  809. 

2.  Mistake  as  to  Legal  Effect,  810. 

3.  Essential  Errors,  811. 

a.  Mistakes  Which  Prevent  Assent  of  Parties,  811. 

(1)  In  General,  811. 

(2)  Mistake  by  One  Contracting  Party  as  to  Person  of  the  Other, 

811. 

(3)  Mistake  in  Respect  to  Subject-matter,  811. 

(4)  Mistake  in  Respect  to  Price,  812. 

b.  Mistakes  in  Respect  to  Extrinsic  Circumstances,  812. 

(1)  Mistake  as  to  Extrinsic  Pacts,  812. 

(a)  In  General,  812. 

(b)  Requisites  for  Relief,  812. 

aa.  Mistake  Must  Concern  Material  Fact,  812. 

bb.  Mistake  Must  Be  Mutual,  813. 

cc.  Mistake  Must  Concern  Existing  Eact,  813. 

(c)  Mistake  as  to  Existence  of  Subject-matter,  813. 

(d)  Mistake  as  to  Quantity  of  Things  Sold,  814. 
(e)  Mistake  as  to  Value  of  Things  Sold,  814. 

(/)  When  Facts  Are  Doubtful,  815. 
aa.  In  General,  815. 
bb.  Settling  Boundaries,  816. 

(2)  Mistakes  of  Law,  816. 

(a)  In  General,  816. 

(b)  Foreign  and  Private  La7vs,  816. 

(c)  Mistakes  of  Purchasers,  817. 

aa.  Vendor's  Right  to  Sell,  817. 
bb.  Validity  and  Priority  of  Liens,  817. 
cc.  Discharging  Mortgages,  817. 
dd.  Rights  of  Mortgagor,  817. 

(d)  Effect  of  Overruling  Decisions,  818. 

(3)  Mistakes  of  Fact  Induced  by  Mistakes  of  Law,  818. 

(a)  In  General,  818. 

(b)  Private  Right  of  Ownership,  818. 

aa.  Existence  of  Right,  818. 
(ad)  In  General,  818. 

(bb)  Conveyance  or  Surrender  of  Right,  818. 

(cc)  Purchasing  One's  Own  Property,  819. 
bb.  Nature  and  Extent  of  Right,  8 1 9. 
cc.  Compromise  of  Doubtf  ul  Rights,  819. 

(c)  Rights  under  Contract,  820. 

(d)  Existence  of  Right  of  Way,  820. 
(e)  Existence  of  Legal  Liability,  820. 

(4)  Restoring  Status  Quo,  820. 
4.  Errors  of  Expression,  821. 

a.  Defined  and  Distinguished,  821. 

b.  Essential  Elements,  821. 
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(1)  Definite  Preceding  Agreement,  821. 

(a)  //;  General,  821. 

(//)  Agreement  Must  Be  Enforceable,  821. 
(<:)  Conveyances  by  Married  Women,  821. 
(^/)  Statute  of  Frauds  and  Perjuries,  822. 

(2)  Mistake  Must  Be  Mutual,  822. 

(a)  Statement  of  Principle,  822. 
(£)  Mistake  of  Scrivener,  823. 

(<r)  Mistake  on  One  Side  and  Fraud  on  the  Other,  823. 

(3)  Nature  of  Mistake,  823. 

c.  Deeds  Operative  Without  Correction,  824. 

d.  Correction  at  Law,  824. 

e.  Relief  in  Equity,  825. 

(1)  In  General,  825. 

(2)  Deeds  of  Conveyance,  826. 

(a)  Conveyances  Legally  Defective,  826. 
($)  Misdescription  of  Land  Conveyed,  826. 
(<:)  Mistake  in  Quantity  of  Interest  Conveyed,  828. 
(^)  Mistake  in  Reservations  and  Exceptions,  828. 
(>)  Mistake  in  Conditions,  828. 
(/)  Omission  or  Wrongful  Insertion  of  Covenants,  829. 

(3)  Promissory  Notes,  829. 

(4)  Bonds,  830. 

(5)  Insurance  Policies,  830. 

5.  Errors  Committed  Through  Negligence,  831. 
Statement  of  Rule,  831. 
Where  Both  Parties  Are  Negligent.  831. 
<r.  Reliance  upon  Representations  of  Other  Party,  832. 
Signing  Instrument  Without  Reading  It,  832. 

CROSS-REFERENCES. 

to  the  effect  of  mistakes  in  matters  of  practice,  see  the  Encyclopedia  of  Pleading 
and  Practice,  vol.  14,  p.  32;  of  mistake  of  public  officers,  see  the  title 
P  UBLIC  OFFICERS;  of  mistakes  in  public  records,  see  the  title  RECORDS. 

As  affecting  the  validity  of  elections,  see  the  title  ELECTIONS,  vol.  10,  p.  552. 

As  affecting  the  validity  of  judgments  and  decrees,  see  the  titles  ADOP  TIOA'  OF 
CHILDREN,  vol.  1,  p.  736;  JUDGMEN  TS  AND  DECREES,  vol. 
17,  P-  756- 

As  affecting  the  acquisition  or  loss  of  property,  see  the  titles  ACCESSLON,  vol.  1,  p. 

247;  ADVERSE  POSSESSION,  vol.  1,  p.  787;  ASSIGNMENTS 
FOR  BENEFIT  OF  CREDITORS,  vol.  3,  pp.  112,  135:  BOUNDA- 
RIES, vol.  4,  p.  864;  CONFUSION  OF  GOODS,  vol.  6,  p.  593; 
FIXTURES,  vol.  13,  p.  594;  IMPROVEMENTS,  vol.  16,  p.  62; 
LANDLORD  AND  TENANT,  vol.  18,  p.  391;  LIENS,  vol.  19,  p. 
20;  PUBLIC  LANDS;  PURCHASERS  FOR  VALUE  WITHOUT 
NOTICE. 

As  affecting  the  validity  of  particular  instruments  and  contracts,  see  the  titles 
ACCORD  AND  SATISFACTION,  vol.  1,  p.  428;  ACCOUNTS, 
vol.  1,  p.  433;  ACKNOWLEDGMENTS,  vol.  1,  p.  483;  ALTER- 
ATION OF  INSTRUMENTS,  vol.  2,  p.  i8r;  ARBITRATION 
AND  AWARD,  vol.  2,  p.  533;  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS,  vol.  3,  p.  135;  BENEVOLENT  OR  BENEFICIAL 
ASSOCIATIONS,  vol.  3,  p.  1041;  BILL  AND  NOTE  BROKERS. 
vol.  4,  p.  53;  BIILS  OF  EXCHANGE  AND  PROMISSORY 
NOTES,  vol.  4,  p.  65;  BILLS  OF  LADING,  vol.  4,  p.  543;  BONDS. 
vol.  4,  p.  618;  BOUNDARIES,  vol.  4,  p.  862;  BUILDING  AND 
LOAN  ASSOCIATIONS,  vol.  4,  p.  1015;  CARRIERS  OF  PAS- 
SENGERS, vol.  5,  p.  570;  CHATTEL  MORTGAGES,  vol.  5,  p.  9^3; 
CHECKS,  vol.  5,  p.  1028;  CLEARING  HOUSE,  vol.  6,  p.  121;  CODI- 

806  Volume  XX. 


Definitions. 


MISTAKE. 


Definition:;. 


CILS,  vol.  6,  p.  187  ;  CONDITIONS,  vol.  6,  p.  502;  CONTRACTS 
OF  AFFREIGHTMENT  AND  CHARTER-PARTIES,  vol.  7,  p. 
173;  COVENANTS,  vol,  8,  p.  222;  DEBENTURES,  vol.  8,  p.  971; 
DEBTS  OF  DECEDENTS,  vol.  8,  p.  10 15;  EXCHANGE  OF 
PROPERTY,  vol.  11,  p.  569;  FAMILY  AGREEMENTS  OF  SET- 
TLEMENTS, vol  12,  p.  875;  jS77?j£  INSURANCE,  vol.  13,  p.  86; 
FRAUDULENT  SALES  AND  CONVEYANCES,  vol.  15,  p.  210; 
INSURANCE,  vol.  16.  p.  830;  INTEREST,  vol.  16,  p.  984':  MORT- 
GAGES, post ;  RELEASE  AND  DISCHARGE ;  SALES;  USURY; 
VENDOR  AND  PURCHASER. 

As  to  the  correction  of  verbal  and  clerical  mistakes,  see  the  title  INTERPRETA- 
TION AND  CONSTRUCTION,  vol.  17,  p.  19. 

As  to  the  recovery  of  money  paid  by  mistake,  see  the  titles  AGENCY,  vol.  1,  p.  11 30; 

PANES  AND  BANKING,  vol.  3,  p.  815;  DEMAND,  vol.  9,  p.  207; 
IMPLLED  OR  QUASI  CONTRACTS,  vol.  15,  p.  1076;  PAYMENT. 

As  affecting  liability  for  torts,  see  the  titles  FALSE  L MP RI SON M EN T,  vol.  12, 
p.  719;  TORTS;  TRESPASS;  TROVER  AND  CONVERSION. 

As  affecting  the  right  to  recover  penalties,  see  the  title  CARRIERS  OF  GOODS,  vol. 
5.  P-  229- 

As  affecting  criminal  liability,  see  the  titles  ADULTERY,  vol.  1,  p.  751;  BIGAMY, 
vol.  4,  p.  41;  CRIMINAL  LAW,  vol.  8,  p.  274;  EXTORTION,  vol. 
12,  p.  576;  FORNICATION,  vol.  13,  p.  11 18;  and  the  other  specific 
criminal  titles. 

As  to  the  mode  of  relief  against  mistakes  and  the  requisites  thereof,  see  the  titles 
INJUNCTION,  vol.  16,  p.  337;  LACHES,  vol.  18,  p.  118;  LIMI- 
TATION OF  ACTIONS,  vol.  19,  p.  256;  REFORMATION  AND 
CANCELLATLON  OF  INSTRUMENTS ;  RESCISSION ;  SET- 
OFF, RECOUPMENT,  AND  COUNTERCLAIM;  SPECIFIC 
PERFORMANCE. 

For  other  matter*  of  Substantive  Law  and  Evidence  relating  to  this  subject, 
see  the  titles  DAMAGES,  vol.  8,  p.  630;  DIVORCE,  vol.  9,  p.  747; 
EQUITABLE  ELECTION,  vol.  11,  p.  57;  IMPLIED  OR  QUASI 
CON TRACTS,  vol.  15,  p.  1076;  IMPLIED  TRUSTS,  vol.  15,  p.  1119; 
PAROL  EVIDENCE;  SEALS;  SURPRISE;  UNCONSCION- 
.     ABLE  BARGALNS;  UNDUE  LNFLUENCE. 

I.  Definitions.  —  Mistake,  as  the  term  is  used  in  jurisprudence,  is  an  erro- 
neous mental  condition,  conception,  or  conviction  induced  by  ignorance, 
misapprehension,  or  misunderstanding  of  the  truth,  and  resulting  in  some 
act  or  omission  done  or  suffered  erroneously  by  one  or  both  of  the  parties 
to  a  transaction,  but  without  its  erroneous  character  being  intended  or  known 
at  the  time.1    It  may  concern  either  the  law  or  the  facts  involved. 

A  Mistake  of  Fact  consists  in  an  unconsciousness,  ignorance,  or  forgetfulness 
of  a  fact  past  or  present,  material  to  the  transaction,  or  in  the  belief  of  the 
present  existence  of  a  thing  material  to  the  transaction,  which  does  not  exist, 
or  in  the  past  existence  of  a  thing  which  has  not  existed.2 

A  Mistake  of  Law  happens  when  a  party  having  full  knowledge  of  the  facts 
comes  to  an  erroneous  conclusion  as  to  their  legal  effect.  It  is  a  mistaken 
opinion  or  inference  arising  from  an  imperfect  or  incorrect  exercise  of  the 
judgment  upon  facts  as  they  really  are.3 

1.  Mistake  Defined. — 2  Pom.  Eq..  §  839:  1 
Story  Eq.  Jur.,  §  110;  Jer.  Eq.  Jur.,  bk.  3,  pp. 
2,358. 

Mistake  Distinguished  from  Accident.  —  See  the 
title  Accident  (in  Equity),  vol.  1,  p.  278. 

Forgetfulness  and  Mistake  Distinguished.  — 
l  ord  Esher,  M.  R.,  in  Barrow  v.  Isaacs,  (1S91) 
1  Q.  B.  4r7. 

Mistake  as  Distinguished  from  Latent  Am- 
biguity.^ See  the  title  AMBIGUITY,  vol.  2,  p. 
300. 
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Failure  to  Supply  Intentional  Omission  Not  Mis- 
take. —  Leonard  v.  Wills,  24  Kan.  231.  And 
see  Ligon  v.  Rogers,  12  Ga.  281;  Morris  v. 
Penrose.  38  N.  J.  Eq  629. 

2.  Mistake  of  Fact  Defined.  —  2  Kerr  on  Fraud 
and  Mistake  406.  See  also  Hurd  v.  Hall,  12 
Wis.  112. 

3.  Mistake  of  Law  Defined.  —  Movvatt  v. 
Wright,  1  Wend.  (N.  Y.)  355,  iqAm.  Dec.  508; 
Hurd  v.  Hall.  12  Wis.  112;  Birkhauser  v. 
jchmitt,  45  Wis.  316,  30  Am.  Rep.  740. 


Legal  Effect  of  Mistake 


MISTAKE. 


in  General 


Ignorance  of  Law.  —  Some  of  the  decisions  profess  to  see  a  clear  and  prac- 
tical distinction  between  ignorance  of  law  and  mistake  of  law,  and  asseri  that 
much  of  the  confusion  in  the  books  upon  this  subject  has  grown  out  of  a 
confounding  of  the  two.  Ignorance,  it  is  said,  implies  passiveness ;  mistake 
implies  action.  Ignorance  does  not  pretend  to  knowledge;  but  mistake 
assumes  to  know.  Ignorance  may  be  the  result  of  laches,  which  is  criminal; 
mistake  argues  diligence,  which  is  commendable.1  But  whatever  merit  this 
distinction  may  possess  in  academic  discussion,  it  has  been  rejected  by  the 
courts  as  being  a  refinement  too  subtile  for  application  to  practical  affairs.2 

II.  Legal  Effect  of  Mistake  in  General. — As  a  general  rule,  mistake 
as  such  has  no  legal  effect.3  It  neither  adds  anything  to  nor  takes  away  any- 
thing from  the  legal  consequences  of  an  act,  either  as  regards  any  right  of 
other  persons,  or  any  liability  of  the  person  doing  it.4  Of  course,  whenever 
knowledge  or  intention  affects  the  legal  character  of  an  act,  ignorance  or  mis- 
take becomes  a  material  consideration  in  determining  its  legal  effect.  This 
is  particularly  true  of  criminal  acts,5  and  of  torts,  of  which  malice  constitutes 
an  element.6  But  it  is  also  true  of  acts  creating  rights  in  property.  Thus, 
the  ignorance  of  a  purchaser  may  entitle  him  to  the  protection  of  a  court, 
where  knowledge  would  defeat  his  right;7  or  the  ignorance  of  an  agent's  real 
authority  may  protect  one  dealing  with  him,  where  knowledge  would  render 
the  transaction  void.8  So  ignorance  or  mistake  may  permit  the  acquisition 
of  a  title  by  accession,  where  knowledge  would  render  the  intermeddler  a  tres- 
passer;9 or  prevent  a  loss  of  title  from  an  act  which,  with  the  concurrence  of 
intention,  would  constitute  an  abandonment.10    But  it  is  obvious  that  in  all 


1.  Ignorance  of  Law  and  Mistake  of  Law  Dis- 
tinguished. —  Culbteaih  v.  Culbreath,  7  Ga.  64, 
50  Am.  Dec.  375;  Lawrence  v.  Beaubien,  2 
Bailey  L.  (S.  Car.)  623,  23  Am.  Dec.  155;  Hut- 
ton  v.  Edgerton,  6  S.  Car.  485.  See  also  State 
v.  Paup,  13  Ark.  129.  56  Am.  Dec.  303;  Champ- 
lin  v.  Laylin,  IS  Wend.  (N.  Y.)  407,  31  Am. 
Dec.  382;  Hall  :>.  Reed,  2  Barb.  Ch.  (NT.  Y.)  503. 

2.  Distinction  Rejected.  —  Schlesinger's  Case, 

1  Ct.  CI.  16;  Gwynu  v.  Hamiliton,  29  Ala.  233; 
Jacobs  v.  Morange,  47  N.  Y.  57;  Heacock  v. 
Fly,  14  Pa.  Si.  540. 

3.  Mistake  as  Such  Has  No  Legal  Effect.  — 
Pollock  on  Principles  of  Contract,  p.  394. 

4.  The  Exceptions  to  This  Rule  are  founded 
upon  considerations  of  public  policy,  and  pro- 
tect those  who  perform  quasi-)\lA\c\a.\  func- 
tions, as,  for  example,  a  trustee  in  bankruptcy 
who  pays  out  money  under  an  excusable  mis- 
take as  to  the  law.  Ex  p.  Ogle,  L.  R.  8  Ch. 
711;  or  those  who  are  compelled  to  execute  or 
obey  judicial  process,  London  v.  Cox,  L.  R. 

2  H.  L.  269). 
An  exception  also  exists  in  regard  to  com- 
mon carriers,  protecting  them  in  a  mistaken 
delivery  of  goods  to  the  consignee  as  against 
the  demand  of  the  true  owner.  See  the  title 
Carrif.ks  of  Goods,  vol.  5,  p.  154. 

The  Mere  Fact  of  Making  a  Mistaken  Demand 
which  produces  no  result  is  not  enough  to 
affect  Ihe  plaintiff's  rights.  Hardy  Metro- 
politan Land,  etc.,  Co.  L.  R.  7  Ch.  427. 

A  Mistaken  Denial  of  Ownership  of  Goods  in  the 
hands  of  a  bailee  does  not  affect  the  owner's 
right  to  recover  for  a  negligent  injury  10  them 
happening  after  he  had  denied  his  ownership 
and  before  he  became  aware  of  it  and  de- 
manded the  goods.  Mitchell  v.  Lancashire, 
etc.,  R.  Co  ,  L.  R.  to  Q.  B.  256. 

Liability  of  Master  for  Mistakes  of  Servant.  — 
A  master  is  liable  for  the  mistake  of  his  serv- 


ant, acting  within  the  scope  of  his  authority. 
But  the  master  is  not  liable  for  an  act  done  by 
the  servant  under  a  mistake  as  to  the  master's 
right  to  do  the  act,  for  the  servant  cannot  have 
authority  to  do  an  act  which  the  master  him- 
self could  not  rightfully  have  done.  Poulton 
v.  London,  etc.,  R.  Co.,  L.  R.  2  Q.  B.  534. 
And  see  the  title  Master  and  Servant,  ante, 
P-  3- 

Mistake  of  Trustee  —  Rights  of  Cestuis  Que 
Trustent  Inter  Se.  —  A  trustee  who  is  in  posses- 
sion of  land  is  so  on  behalf  cf  his  cestuis  que 
trustent,  and  his  making  a  mistake  as  to  the 
persons  who  really  are  his  cestuis  que  trustent 
cannot  affect  the  rights  of  the  cestuis  que  trustent 
inter  se.    Lister  v.  Pickford,  34  Beav.  576. 

5.  See  the  title  Criminal  Law,  vol.  8,  p.  296. 

6.  See  the  titles  Interference  with  Con- 
tract Relations,  vol.  16,  p.  1109;  Labor  Com 
mnations,  vol.  18,  p.  80;  Libel  and  Slander, 
vol.  18,  p.  1004;  Malice,  vol.  19,  p.  623;  'Ma- 
licious Abuse  of  Process,  vol.  19,  p.  630; 
Malicious  Prosecution,  vol.  19,  p.  647. 

7.  See  the  title  Purchasers  for  Value  and 
without  Notice. 

8.  See  the  title  Agency,  vol.  1,  p.  930. 

9.  See  the  title  Accession,  vol.  1,  p.  249. 

10.  Abandonment.  —  Livermore  v.  White,  74 
Me.  452,  43  Am.  Rep.  600;  Williams  v.  Cham- 
pion, 6  Ohio  169.  And  see  the  title  Abandon, 
vol.  1,  p.  2. 

Estoppel.  —  It  has  been  held  thai  a  party 
having  the  legal  title  to  land,  but  who  is  ig- 
norant of  his  rights,  does  not  forfeit  his  title 
by  his  silence  when  he  knows  that  another  is 
about  to  purchase  the  land  from  a  third  peison. 
Lamot  v.  Bowly,  6  Har.  &  J.  (Md.)  500. 

But  in  New  York  it  has  been  held  that  if  the 
true  owner  of  land    with  knowledge  of  the 
facts,  but  in  ignorance  of  the  law,  creating 
title  in  him,  acquiesces  in  the  sale  of  the  land 
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these  cases  it  is  the  knowledge,  or  the  motive,  that  is  the  real  consideration, 
and  that  ignorance  or  mistake  is  material  only  so  far  as  it  negatives  the  pres- 
ence of  this  element  or  establishes  that  of  good  faith. 

III.  Effect  upon  Contracts — 1.  Statement  of  Principle.  —  Nor  does  mis- 
take of  itself  affect  the  validity  of  contracts.  A  mistake  may  prevent  any 
real  agreement  from  being  reached,  or  may  occasion  the  expression  of  that 
which  was  not  the  true  agreement;  but  if  the  minds  of  the  parties  actually 
meet  upon  all  the  essentials  of  a  contract,  and  the  instrument  which  pur- 
ports to  evidence  it  is  in  fact  a  true  exposition  of  that"  contract,  no  amount 
of  mistake  in  respect  thereto  will  induce  a  court,  either  of  law  or  equity,  to 
interfere. 1 

Powers  of  Courts  of  Equity.  —  Hence,  courts  of  equity,  in  exercising  the  powers 
of  rescission  and  reformation,  do  not  operate  upon  contracts  at  all,  but  merely 
upon  what  erroneously  purport  to  be  contracts.  A  court  of  equity  will  not 
reform  a  writing  to  make  an  agreement  to  a  different  effect  from  that  which 
the  parties  intentionally  entered  into,  because  the  contract  as  executed  does 
not  effect  the  purpose  of  its  execution  ;  *  nor  add  to  the  contract  a  term  or  pro- 
vision which  was  never  agreed  upon  ;  3  nor  insert  in  the  instrument  a  part  of 
the  antecedent  verbal  agreement  which  was  designedly  left  out  of  the  written 
contract,  either  through  ignorance  of  the  necessity  for  its  insertion,4  or 
because  its  performance  was  trusted  to  the  honor  of  the  defendant.5  The 
inquiry  is  not  what  contract  the  parties  intended  to  enter  into,  but  what 
is  the  contract  they  did  enter  into.    Their  intention  may  have  been  one 


by  another  who  is  supposed  to  have  title  to  it, 
the  owner  is  afterwards  estopped  from  assert- 
ing his  title  against  the  purchaser,  especially 
if  he  has  advised  and  encouraged  the  sale. 
Storrs  v.  Barker,  6  Johns.  Ch.  (N.  Y.)  166,  10 
Am.  Dec.  316.  And  see  generally  the  title 
Estoppel,  vol.  11,  p.  385. 

If  one,  by  a  mistake  of  his  rights,  returns 
to  the  assessor  as  liable  for  taxation  property 
which  by  law  is  exempt,  he  is  not  thereby  es- 
topped toclaim  an  abatement  of  the  tax.  West 
Boston  Bridge  v.  Middlesex  County,  10  Pick. 
(Mass  )  270;  Dunnell  Mfg.  Co.  v.  Pawtucket, 
7  Gray  (Mass.)  277. 

Canceling  a  Former  Will  by  Mistake,  or  on  a 
presumption  that  a  latter  will  is  good,  which 
proves  void,  will  not  let  in  the  heir.  Onions  v. 
Tyrer,  1  P.  Wms.  343.  And  see  the  title 
Wills. 

1.  Effect  of  Mistake  upon  Contract.  —  Mac- 
kenzie v.  Coulsnn,  L.  R.  8  Eq.  368;  Brooks  v. 
Stolley,  3  McLean  (U.  S.)  523;  Vallette  v. 
Whitewater  Valley  Canal  Co.,  4  McLean  (U. 
S.)  192;  Oakley  v.  Ballard,  Hempst.  (U.  S.) 
475;  Hunt  v.  Rhodes,  1  Pet.  (U.  S.)  1;  Simp- 
son v.  Robert,  35  Ga.  180;  Strieker  v.  Tinkham, 
35  Ga.  176,  89  Am.  Dec.  280. 

Want  or  Failure  of  Consideration.  —  Of  course 
where  proof  of  the  mistake  discloses  a  total  or 
partial  want  or  failure  of  consideration,  the 
contract  is  voidable  wholly  or  in  part  for  this 
cause.  Carley  v.  Le wis,  24  Ind.  23 ;  Fleetwood 
v.  Brown,  iog  Ind.  567;  Fritzler  v.  Robinson, 
70  Iowa  500;  Loffland  v.  Russell,  Wright  (Ohio) 
438.  See  the  title  Consideration,  vol.  6,  p  667. 

2.  If  Parties  Deliberately  Adopt  a  Certain  Con- 
tract as  a  means  of  effectuating  their  purpose 
they  cannot  have  it  reformed  because  it  fails 
to  accomplish  such  purpose.  Midland  Great 
Western  R.  Co.  v.  Johnson,  6  H.  L.  Cas.  798; 
Hunt  v.  Rhodes,  1  Pet.  (U.  S.)  1,  (overruling  in 
effect  Hunt  v.  Uousmanier,  8  Wheat.  (U.  S.) 


174);  Broadwell  v.  Broadwell,  6  111,  599;  Mc- 
Elderry  v.  Shipley,  2  Md.  25,  56  Am.  Dec.  703; 
Holmes  v.  Hall,  8  Mich.  66;  Leavitt  v.  Palmer, 
3  N.  Y.  19,  51  Am.  Dec.  333;  Stoddard  v.  Hart, 
23  N.  Y.  556;  Garnar  v.  Bird,  57  Barb.  (N.  Y.) 
277;  Lanning  v.  Carpenter,  48  N.  Y.  408. 

Executing  Mortgage  Instead  of  Deed  Subject  to 
Right  of  Repurchase.  —  Rogers  v.  Smith,  (Tenn. 
Ch.  1898)  48  S.  W.  Rep.  700. 

A  Contract  Void  at  Law  for  Illegality  Will  Not 
Be  Reformed  in  Equity  on  the  ground  of  mis- 
take so  as  to  make  it  legal.  Brazoria  County 
v.  Youngstown  Bridge  Co.,  (C.  C.  A.)  80  Fed. 
Rep.  10;  Ottenheimer  v.  Cook,  10  Heisk. 
(Tenn.)  309;  Bexar  Bldg.,  etc.,  Assoc.  v.  Seebe, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  875. 

Equity  Cannot  Substitute  One  Agreement  for 
Another. —  Pittsburgh,  etc.,  Iron  Co.  v.  Lake 
Superior  Iron  Co.,  118  Mich.  109. 

3.  Equity  Will  Not  Add  Omitted  Provisions.  — 
Stiles  v,  Willis,  66  Md.  552;  Henderson  v. 
Stokes,  42  N.  J.  Eq.  586.  See  also  Ligon  v. 
Rogers,  12  Ga.  281 ;  McElderry  v.  Shipley, 
2  Md.  25,  56  Am.  Dec.  703;  Morris  v.  Penrose, 
38  N.  J.  Eq.  639. 

4.  Part  of  Contract  Intentionally  Omitted  from 
Instrument.  —  Dunham  v.  New  Britain,  55 
Conn.  378;  Monne  v.  Ayer,  52  N.  Y.  Super.  Ct. 
139;  Meade  v.  Norfolk,  etc.,  R.  Co.,  89  Va.  296. 
See  also  Bonds  1.  Bonds,  102  Ga.  163;  Leonard 
1.  Wills,  24  Kan.  231. 

But  When  Omission  of  a  Material  Fart  Is  Fro- 
cured  by  Fraud,  equity  will  relieve.  Hansford 
v.  Freeman,  99  Ga.  376. 

5.  Betts  v.  Gunn,  31  Ala.  219;  Clark  v.  Hart, 
57  Ala.  390;  Dunham  New  Britain,  55  Conn. 
378;  Thompsonville  Scale  Mfg.  Co.  v.  Osgood. 
26  Conn.  16;  Martin  v.  Hamlin,  18  Mich.  354, 
100  Am.  Dec.  181;  Sanford  v.  Gates,  21  Mont. 
277;  Zane  v.  Cawley,  21  N.  J.  Eq.  130.  But 
see  Martin  v.  New  York,  etc.,  R.  Co.,  36  N.  J. 
Eq.  109. 
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thing,  their  agreement  quite  another.* 

2.  Mistake  as  to  Legal  Effect.  — ■  For  the  same  reason  a  court  of  equity  will 
not  rescind  a  contract,8  or  reform  an  instrument,3  merely  because  the  parties 
may  have  been  mistaken  as  to  its  legal  interpretation  and  effect,  nor  will  such 
a  mistake  be  recognized  as  any  defense  to  a  suit  for  specfic  performance.4 
The  principle  is  not  limited  to  cases  where  an  unintentional  liability  is  directly 
created  by  the  agreement,  but  also  extends  to  cases  where  the  undesigned 
effect  of  the  contract  is  to  discharge  rights  already  reposing  in  the  contractor.5 
So  if  a  person  executes  a  deed  without  reservation,6  or  without  power  of 
revocation,1,  he  cannot  afterwards  have  it  set  aside  on  the  ground  that  he  did 
not  know  the  effect  of  the  deed  without  these  provisions. 


1.  Bioadwell  v.  Broad  well,  6  111.  599. 

2.  Mistake  as  to  Legal  Effect  No  Ground  for 
Rescission — England.  —  Stewart  v.  Kennedy, 
15  App.  Cas.  108;  In  re  Railway  Time  Tables 
Pub.  Co.,  42  Ch.  D.  98. 

United  States.  —  Salinas  v.  Stillman,  66  Fed. 
Rep.  677,  30  U.  S.  App.  40. 

Illinois.  — Ruffner  v.  McConnel,  17  111.  212, 
63  Am.  Dec.  362;  Oswald  :>.  Sproehnle,  16  111. 
App.  368. 

Iowa.  —  Glenn  v.  Statler,  42  Iowa  107;  Ger- 
ald v.  Elley,  45  Iowa  322. 

Maine.  —  Stover  v.  Poole,  67  Me.  217;  Eld- 
ridge  v.  Dexter,  etc.,  R.  Co.,  88  Me.  191. 

Massachusetts.  —  Rice  v.  Dwight  Mfg.  Co., 
5  Cush.  (Mass.)  80;  Jackson  v.  Olney,  140  Mass. 
195:  Taylor  v.  Buttrick,  165  Mass.  547,  52  Am. 
St.  Rep.  530. 

Minnesota.  —  Paine  v.  Smith,  33  Minn.  495. 

Missouri.  —  Kingman  v.  Shawley,  1  Mo. 
App.  Rep.  281. 

Nevada.  —  Gage  v.  Phillips,  21  Nev.  150,  37 
Am.  St.  Rep.  494. 

New  York.  —  Fellows  v.  Heermans,  4  Lans. 
(N.  Y.)  210;  Baldwin  v.  Mildeberger,  2  Hall  (N. 
Y.)  176. 

Pennsylvania.  —  Strohecker  v.  Farmer's 
Bank,  6  Pa.  St.  41. 

South  Carolina.  —  Porter  v.  Jefferies,  40  S. 
Car.  92. 

Vermont.  —  Ridlon  v.  Davis,  51  Vt.  457. 

3.  Mistake  as  to  Legal  Effect  No  Ground  for 
Reformation —  United  States.  —  Snell  v.  Atlantic 
F.  &  M.  Ins.  Co.,  98  U.  S.  85;  Hoover  v.  Reilly, 
2  Abb.  (U.  S.)  471. 

Alabama.  —  Kelly  v.  Turner,  74  Ala.  513. 

Arkansas.  —  Rector  v.  Collins,  46  Ark.  167, 
55  Am.  Rep.  571. 

California.  —  Burt  v.  Wilson,  28  Cal.  632,  87 
Am.  Dec.  142;  Loftus  v.  Fischer,  106  Cal.  616. 

Illinois.  —  Coffing  v.  Taylor,  16  111.  457; 
Oswald  v.  Sproehnle,  16  111.  App.  368;  Calvery 
v.  Harper,  40  111.  App.  96;  Broad  well  v.  Broad- 
well,  6  111.  599. 

Indiana.  —  Oiler  v.  Gard,  23  Ind.  212;  Allen 
v.  Anderson,  44  Ind.  395;  Nelson  v.  Davis,  40 
Ind.  366;  Heavenridge  v.  Mondy,  49  Ind.  434. 

Iowa.  —  Pierson  v.  Armstrong,  1  Iowa  282, 
63  Am.  Dec.  440. 

Kentucky.  —  Dever  v.  Dever,  (Ky.  1898)  44 
S.  W.  Rep.  986. 

Montana.  —  Gaffney  Merchantile  Co.  v.  Hop- 
kins, 21  Mont.  13. 

New  York.  —  Kent  v.'  Manchester,  29  Barb. 
(N.  Y.)  595;  Wemple  v.  Hauenstein,  19  N.  Y. 
App.  Div.  552;  Garnar  v.  Bird,  57  Barb.  (N. 
Y.)  277.  .  „ 

North  Carolina.  —  Morehead  Banking  Co. 


v.  Morehead,  124  N.  Car.  622,  denying  rehear- 
ing 122  N.  Car.  318. 

Rhode  Island.  —  Fehlberg  v.  Cosine,  16  R.  I. 
162. 

Utah.  —  Deseret  Nat.  Bank  v.  Dinwoodey. 
17  Utah  43. 

4.  Mistake  as  to  Legal  Effect  Will  Not  Defeat 
Specific  Performance.  —  Powell  v.  Smith,  L.  R. 
14  Eq.  85;  Hart  v.  Hart,  18  Ch.  D.  670;  Cald- 
well v.  Depew,  40  Minn.  528;  Zane  v.  Cawley, 
21  N.  J.  Eq.  130;  Greenleaf  v.  Blakeman, 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  564; 
Pittsburgh,  etc.,  R.  Co.  v.  Giant,  29  Pittsb.  L. 
J.  N.  S.  (Pa.)  113. 

5.  Effect  upon  Existing  Rights.  —  Magniac  v. 
Thomson,  2  Wall.  Jr.  (C.  C.)  209,  where  a 
creditor  who  had  his  debtor  arrested  on  a  ca. 
sa.  set  him  at  liberty  on  certain  terms,  not 
knowing  that  they  would  operate  as  payment; 
Williams  v.  Hodgson,  2  Har.  &  J.  (Md.)474,  3 
Am.  Dec.  563,  where  a  creditor  accepted  a 
bond  of  one  of  two  partners  for  a  simple  con- 
tract debt  due  from  the  partnership,  not  know- 
ing that  the  bond  operated  to  release  the  other 
partner.  But  see  contra.  Sale  v.  Dishman,  3 
Leigh  (Va.)  548);  Lyon  v.  Sanders,  23  Miss. 
530,  where  the  creditor  of  an  estate  accepted 
notes  executed  by  the  executor,  mistakenly 
supposing  them  to  be  charges  upon  the  estate; 
Gilbert  v.  Gilbert,  9  Barb.  (N.  Y.)  532,  where 
a  wife  who  was  the  devisee  of  land  under  her 
husband's  will  joined  in  a  conveyance  of  it  in 
the  belief  that  the  devise  would  attach  to  land 
received  in  exchange;  Arthur  v.  Arthur,  10 
Barb.  (N.  Y.)  9,  where  a  conveyance  of  land 
was  executed  under  a  mistake  in  supposing  it 
would  operate  as  a  satisfaction  of  a  devise; 
Sandlin  v.  Ward,  94  N.  Car.  490,  where  the 
purchaser  of  a  bond  entered  into  a  covenant 
not  to  sue  one  of  the  obligors,  in  the  belief  that 
the  covenant  would  not  affect  the  liability  of 
the  other  obligor;  Bell  v.  Steel,  2  Humph. 
(Tenn.)  148,  where  the  release  of  one  of  the 
parties  to  a  covenant  in  order  to  make  him  a 
witness  against  the  other  operated  to  the  dis- 
charge of  both;  Proctor  v.  Thrall,  22  Vt.  262, 
where  the  effect  of  a  bond,  conditioned  to  save 
the  obligee  harmless  from  costs  and  damages 
in  consequence  of  any  incumbrance  upon 
land,  was  to  relieve  the  land  from  the  incum- 
brance of  a  mortgage,  contrary  to  the  expecta- 
tions of  the  parties. 

6.  Omission  of  Reservation.  —  Shafer  v.  Davis, 
13  111.  395.  But  see  Brown  v.  Lamphear,  35 
Vt.  252,  where  the  reservation  of  a  spring 
and  aqueduct  was  imposed  upon  a  deed  of 
conveyance  after  its  execution. 

7.  Omission  of  Power  of  Revocation.  —  Hopkins 
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Erroneous  Legal  Advice.  -The  fact  that  the  plaintiff  employed  a  lawyer  who 
gave  him  bad  advice  and  who  misinformed  him  as  to  his  rights  or  liabilities 
does  not  entitle  him  to  relief.1 

3.  Essential  Errors  —  a.  Mistakes  Which  Prevent  ASSENT  OF  Par- 
ties—  (i)  In  General.  —  It  is  obvious  therefore  that  the  only  kind  of  mis- 
take against  which  relief  may  be  had  is  either  one  which  prevents  any 
contract  at  all  from  being  formed,  or  one  which  prevents  a  real  contract  from 
being  properly  expressed.  The  first  may  be  termed  an  essential  error;  the 
second,  an  error  of  expression.  In  regard  to  the  first  the  rule  is  elementary, 
that  if,  by  reason  of  mistake,  the  minds  of  the  parties  do  not  meet  upon 
all  the  elements  of  a  contract,  that  which  purports  to  be  their  agreement  has 
no  more  efficacy  than  if  it  was  entered  into  by  a  person  of  unsound  mind,  or 
was  procured  by  fraud  or  duress.2  To  create  a  contract  it  is  essential  that 
both  parties  should  agree  on  the  same  thing  in  the  same  sense.3 

(2)  Mistake  by  One  Contracting  Party  as  to  Person  of  the  Other.  —  Hence,  if 
the  person  of  the  party  contracted  with  enters  as  an  element  into  a  contract, 
a  mistake  in  respect  thereto  destroys  the  assent  of  the  party  making  the  mis- 
take and  renders  the  contract  voidable  by  him.4  It  might  be  otherwise,  how- 
ever, where  the  personality  of  the  other  party  was  immaterial.5 

(3)  Mistake  in  Respect  to  Subject-matter  —  identity.  —  The  assent  must  also 
reach  the  identity  of  the  subject-matter;  for  if  the  parties  to  a  negotiation 
have  reference  to  different  things  to  be  sold,6  or  different  plans  descriptive 
of  land  to  be  leased,7  or  different  objects  to  which  a  policy  of  insurance  is 
to  attach,8  there  is  no  agreement,  and  if  they  have  been  guilty  of  no  negligence 
a  court  of  equity  will  relieve  against  the  apparent  contract. 

Character  of  Thing  Sold.  —  But  where  a  specific  article  is  offered  for  sale  with- 
out express  warranty,  or  circumstances  from  which  the  law  will  imply  a 
warranty,  and  the  buyer  and  seller  have  equal  opportunit)'  of  inspecting 
and  forming  each  his  own  judgment  in  respect  thereto,  it  will  not  affect  the 
sale  if  the  article  afterwards  turns  out  to  be  different  from  what  they  supposed 
it  to  be.9 

v.  Mazyck,  1  Hill  Eq.  (S.  Car.)  242.  But  see  Cundy  v.  Lindsay,  3  App.  Cas.  459;  Rodliff  v. 
Kilduffe  v.  Maitland,  12  Pa.  Co.  Ct.  362.  Dallinger,  141  Mass.  1,  55  Am.  Rep.  439. 

1.  Mistaken  Legal  Advice.  —  Garnar  v.  Bird,  6.  When  Immaterial.  —  Smith  v.  Wheatcroft, 
57  Barb.  (N.  Y.)  277.    See  also  McMurray  v.      9  Ch.  D.  223. 

St.  Louis  Oil  Mfg.  Co.,  33  Mo.  377,  84  Am.  Mistake  in  Believing  Corporation  to  Be  a  Part- 
Dec.  49.  nership.  —  In  the  absence  of  any  actual  mis- 
Fraud  and  Misrepresentation. —  As  to  the  effect  representation  by  the  plaintiff,  the  fact  that 
of  fraud  and  misrepresentation  of  one  party  the  defendant  thought  that  he  was  dealing 
concerning  the  legal  effect  of  the  instrument,  with  a  partnership  does  not  aflect  the  right  to 
see  infra,  this  section,  Mistakes  of  Law — In  recover  for  work  actually  done.  Weber  v. 
General.  Hearn,  49  N.  Y.  App.  Div.  213. 

2.  When  Mistake  Prevents  Assent.  —  Paget  z.  6.  Auction  Sale  by  Catalogue  —  Mistake  as  to 
Marshall,  28  Ch.  D.  255;  Hartford,  etc.,  R.  Parcel  of  Goods  Sold.  —  Sheldon  v.  Capron,  3  R. 
Co.  v.  Jackson,  24  Conn.  514,  63  Am.  Dec.  177;      I.  171. 

Rowland  v.  New  York,  etc.,  R.  Co.,  61  Conn.  Sale  of  Cargo  —  Two  Ships  of  Same  Name. — 
103,  29  Am.  St.  Rep.  175;  Shady  Hill  Nursery  Raffles  v.  Wichelhaus,  2  H.  &  C.  906. 
Co.  v.  VVaterer,  (Mass.  1901)  60  N.  E.  Rep.  If,  by  Mistake,  a  Broker  delivers  to  the  parlies 
789;  Denton  v.  Mclnnis,  85  Mo.  App.  542;  to  a  sale  notes  differently  describing  the  goods, 
Boehm  v.  Yanquell,  8  Ohio  Cir.  Dec.  184,  15  no  contract  arises.  Thornton  v.  Kempster,  5 
Ohio  Cir.  Ct.  454.  Taunt.  786,  1  E.  C.  L.  265. 

Mistaken  Delivery  Creates  No  Contract.  —  La  Mistake  as  to  Lot  Purchased  —  Specific  Perform- 
Salle  Pressed  Brick  Co.  v.  Coe,  53  III.  App.  ance  of  Contract  Refused. —  Malins  v.  Freeman, 
506.  2  Keen  26. 

Mistake  of  Third  Party  Cannot  Create  a  Contract.  Bill  of  Lading  —  Understood  to  Refer  to  Different 
—  Ex  p.  Cote,  L.  R.  9  Ch.  27.  Charter-parties.  —  Smidt  v.  Tiden,  L.  R.  9  Q. 

Mistake  of  Carrier  —  Delivery  After  Stoppage  in     B.  446. 
Transitu.  —  Liu  v.  Cowley,  7  Taunt.  169,  2  E.        7.  Lease  of  Land  —  Reference  to  Different  Plans, 
C.  L.  169.  —  Hodges  v.  Horsfall,  1  Russ.  &  M.  116. 

3.  Assent  Essential  to  Formation  of  Contract.  —        8.  Insurance  —  Two  Ships  of  Same  Name.  

Smith  v.  Hughes,  L.  R.  6  Q.  B.  597.  And  see  Ionides  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  R.  6  Q. 
the  title  Contracts,  vol  7,  p.  no.  B.  674. 

4.  Mistake  as  to  Person  of  Other  Contracting  9.  New  Oats  Supposed  to  Be  Old  Oats.  —  Smith 
Party.  —  Boulton  v.  Jones,  2  H.  &  N.  564;      v.  Hughes,  L.  R.  6  Q.  B.  597. 
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Quantity.  —  The  assent  of  the  parties  may  likewise  be  defeated  by  a  mis- 
take as  to  the  quantity  of  the  subject-matter,  as  where  a  certain  number  of 
articles  are  ordered,  but  by  mistake  the  seller  delivers  a  greater  number.1 

(4)  Mistake  in  Respect  to  Price. —  So,  if  the  minds  of  the  parties  are  pre- 
vented from  meeting  upon  a  proposition  of  sale  by  a  mistake  in  the  price 
quoted  there  is  no  contract.3 

b.  Mistakes  in  Respect  to  Extrinsic  Circumstances  —  (1)  Mistake 
as  to  Extrinsic  Facts  —  (a)  in  General. —But  besides  these  mistakes  of  a  uni- 
lateral character,  which  destroy  the  validity  of  contracts  by  robbing  them 
of  elements  essential  to  their  existence,  there  are  many  others  which,  though 
affecting  circumstances  extrinsic  to  the  contract,  are  no  less  fatal  to  its  validity. 
The  reason  why  these  are  allowed  is  that  it  is  impossible  for  human  sagacity 
to  attain  to  a  perfect  knowledge  and  comprehension  of  every  condition  and 
circumstance  under  which  it  may  somecimes  become  necessary  to  act.3  Con- 
tracts are  daily  made  upon  the  assumption  of  certain  facts,  and  the  parties 
give  their  assent,  not  absolutely,  but  upon  the  implied  condition  that  the 
reality  conforms  to  the  assumption.  If  it  should  prove  otherwise  the  con- 
dition is  broken  and  equity  relieves  from  the  apparent  agreement  because 
there  is  no  real  assent.4 

(b)  Requisites  for  Relief — aa.  Mistake  Must  Concern  Material  Fact.  — But  it  is 
obvious  that  a  mistake  in  order  to  produce  this  result  must  be  one  concerning 
a  fact  which  is  material  to  the  transaction.  To  warrant  relief  in  equity  the 
fact  must  be  such  that  it  animated  and  controlled  the  conduct  of  the  parties. 
It  must  go  to  the  essence  of  the  object  in  view,  and  not  be  merely  incidental. 
The  court  must  be  satisfied  that,  but  for  mistake,  the  complainant  would  not 
have  assumed  the  obligation  from  which  he  seeks  to  be  relieved.5 

a  portion  already  held  by  a  ihird  party  by  title 
paramount  (Ross  v.  Armstrong.  25  Tex.  Supp. 
354,  78  Am.  Dec.  574);  or  if  one  executes  a  con- 
veyance in  expectation  of  death  and  under 
inequiiable  circumstances  (Houghton  v. 
Houghton,  34  Hun  (N.  Y.)  212);  or  exchanges 
a  policy  of  insurance  for  a  paid-up  policy  for 
a  smaller  amount  after  the  death  of  the  in- 
sured but  in  ignorance  of  that  fact  (Riegel  v. 
American  L.  Ins.  Co.,  153  Pa.  Si.  134).  a  court 
of  equity  will  rescind  the  contract. 

The  Court  Has  Jurisdiction  to  Set  Aside  a  Con- 
sent Order  upon  any  ground  which  would  in- 
validate an  agreement  between  the  parties. 
Huddersfield  Banking  Co.  v.  Lister,  (1895)  2 
Ch.  273. 

5.  Mistake  Must  Concern  a  Material  Fact  — 

England. — Jennings  v.  Broughton,  17  Beav. 
234. 

United  States.  —  Grymes  v.  Sanders,  93  U. 
S.  55- 

Alabama. — Juzan  v.  Toulmin,  9  Ala.  662, 
44  Am.  Dec.  448;  Eastman  ?>.  Hobbs,  26  Ala. 
741. 

Arkansas.  —  Hill  v.  Bush,  19  Ark.  522. 
Connecticut.  —  Segur  v.  Tingley,  11  Conn. 
134. 

Florida.  —  Ladd  v.  Chaires,  5  Fla.  395. 
Kentucky.  —  Harrod  v.  Cowan,  Hard.  (Ky.) 
SSi- 

Mississippi.  —  Nabours  v.  Cocke,  24  Miss. 
44;  Lowenslein  v.  Goodbar,  69  Miss.  808. 

Missouri.  —  Wood  v.  Evans,  43  Mo.  App. 
230. 

New  Jersey.  — Nicholson  v.  Janeway,  16  N. 

J.  Eq.  285. 

New  York.  —  Taylor  v.  Fleet,  4  Barb.  (N. 
Y.)  95;  Siettheimer  v.  Killip,  75  N.  Y.  282; 
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Sale  of  Diamond  Supposed  to  Be  a  Topaz.  — 

Wood  v.  Boynton,  64  Wis.  265,  54  Am.  Rep. 
610. 

1.  Ordering  Goods  by  Telegraph  —  Mistake  in 
Transmission  of  Message. —  Henkel  v.  Pape,  L. 
R.  6  Exch.  7. 

2.  Mistake  in  Respect  to  Price. —  Werner  v. 

Rawson,  89  Ga.  619;  Mummenhoff  v.  Randall, 
19  Ind.  App.  44. 

Mistake  of  Telegraph  Company.  —  Postal  Tel. 
Cable  Co.  v.  Schaefer,  (Ky.  1901)  62  S.  W.  Rep. 
1 119, 

3.  Robinson  v.  Sampson,  23  Me.  388. 

4.  Mistake  as  to  Extrinsic  Facts  —  United 
States.  —  Wilson  v.  Queen  Ins.  Co.,  5  Fed. 
Rep.  674. 

Alabama.  — Trippe  v.  Trippe,  29  Ala.  637. 

Mississippi.  —  Nabours  v.  Cocke,  24  Miss.  44. 

Pennsylvania.  — ■  Perkins  v.  Gay,  3  S.  &  R. 
(Pa.)  327,  8  Am.  Dec.  653;  Fink  v.  Smith,  170 
Pa.  St.  124,  50  Am.  St.  Rep.  750. 

Vermont.  — Ketchum  v.  Catlin,  21  Vt.  191. 

Illustrations. — Thus,  if  parties  enter  into  a 
lease  of  land  under  the  mutual  belief  that 
there  is  coal  underlying  the  premises  (Frilzler 
v.  Robinson,  70  Iowa  500;  Blue  Stone  Coal 
Co.  v.  Bell,  38  W.  Va.  297);  or  that  an  oil  well 
exists  thereon  (Mays  v.  Dwight,  82  Pa.  St. 
462);  or  effect  a  sale  of  timber  land  on  an 
agreement  that  if  upon  exploration  it  does 
not  contain  sixty  million  feet  of  pine  timber, 
the  contract  is  to  be  void  (Daniel  v.  Mitchell, 
1  Story  (U.  S.)  172);  or  buy  and  sell  a  foreign 
bill  of  exchange  under  a  mistaken  belief  in  the 
solvency  of  the  drawee,  who  had  previously 
become  a  bankrupt  (Leger  v.  Bonnaffe,  2 
Barb.  (N.  Y.)  475);  or  divide  a  location  upon 
the  public  lands,  so  that  one  of  them  receives 
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6b.  Mistake  Must  Be  Mutual.  — A  second  requisite  is,  that  the  mistake  must 
be  mutual,  that  is,  shared  in  by  both  parties  to  the  contract. 1  The  ignorance 
or  mistake  of  one  party  only  will  not  affect  the  validity  of  the  transaction 
unless  the  other  party  was  aware  of  such  ignorance  or  mistake,  and  was  under 
some  legal  obligation  to  make  a  discovery  of  the  truth. *  The  law  dots  not 
require  that  the  parties  to  a  contract  should  stand  on  the  same  footing  as  to 
knowledge  or  information.  Where  one  has  full  and  equal  opportunity  with 
the  other  to  ascertain  the  facts,  and  no  fraud  is  practiced,  he  must  abide  by 
the  contract  although  he  has  ignorantly  or  negligently  made  a  bad  bargain. 
Each  is  entitled  to  the  benefit  of  his  own  sagacity.3 

cc.  Mistake  Must  Concern  Existing  Fact.  —  A  third  requisite  of  equitable 
relief  is  that  the  mistake  must  be  one  concerning  some  existing  fact  and  not 
a  mistake  as  to  something  to  happen  or  be  done  in  the  future.4 

(c)  Mistake  as  to  Existence  of  Subject-matter.  —  The  existence  of  a  subject-matter 
being  essential  to  every  contract,  it  follows  that  the  mistake  of  the  parties 
in  supposing  something  to  exist  which  does  not  exist  invalidates  any 
contract  in  respect  thereto,  except,  of  course,  where  the  uncertainty  of  the 
existence  of  the  thing  is  the  very  essence  of  the  agreement.  Thus  if,  after  an 
agreement  for  the  collection  of  a  claim,  it  appears  that  the  claim  had  been 
allowed  before  the  contract  was  made;  5  or  if,  after  a  contract  for  the  sale  of 
real  property,  it  turns  out  that  by  the  operation  of  some  settled  principle 
of  law  of  which  both  parties  were  alike  ignorant,  the  party  who  contracted  to 


Dambmann  v.  Schulting,  75  N.  Y.  55;  South- 
wick  v.  Memphis  First  Nat.  Bank,  84  N.  Y.  434. 

Pennsylvania. — Gibson  v.  Union  Rolling 
Mill  Co.,  3  Watts  (Pa.)  32.  - 

Tennessee. —  Webster  u.  Slark,  10  Lea  (Tenn.) 
406;  Trigg  v.  Read,  5  Humph.  (Tenn.)  529,  42 
Am.  Dec.  447. 

Texas.  ■ —  Ross  v.  Armstrong,  25  Tex.  Supp. 
354,  78  Am.  Dec.  574. 

Virginia.  —  Thompson  v.  Jackson,  3  Rand. 
(Va.)  507,  15  Am.  Dec.  721. 

1.  Mistake  Must  Be  Mutual.  —  Griffin  v. 
O'Neil,  48  Kan.  117;  Eldridge  v.  Dexter,  etc., 
R.  Co.,  88  Me.  191;  Benn  v.  Pritchett,  (Mo. 
1901)  63  S.  W.  Rep.  1103;  Sloan  v.  Courtenay, 
54  S.  Car.  314.  See  also  Comer  v.  Granniss, 
75  Ga.  277. 

Illustrations.  —  Hence  a  bidder  for  a  contract 
cannot  be  relieved  against  his  mistake  to  take 
into  consideration  certain  features  of  the 
work,  Moffelt,  etc.,  Co.  v.  Rochester,  (C.  C. 
A.)  91  Fed.  Rep.  28;  or  his  mistake  as  to 
the  place  where  it  is  to  be  performed,  Mc- 
Cormack  v.  Lynch,  69  Mo.  App.  524.  Nor  can 
one  who  agrees  to  conslruci  waterworks  and 
furnish  a  borough  with  water  be  relieved  of 
his  contract  because  a  spring  which  he  had 
counted  on  to  supply  the  water  proves  inade- 
quate. Du  Bois  v.  Du  Bois  City  Water-Works 
Co.,  176  Pa.  St.  430,  53  Am.  St.  Rep.  678. 

So  the  mistake  of  a  buyer  in  ordering  more 
goads  than  he  required,  Coates  v.  Buck,  93 
Wis.  128;  or  the  mistake  of  a  seller  of  land  as 
to  the  amount  of  land  in  the  parcel  sold,  can- 
not avail  where  the  mistake  was  not  shared  in 
by  the  other  party.  May  v.  San  Antonio, 
etc.,  Town  Site  Co.,  83  Tex.  502. 

2.  If  the  Parties  Stand  in  a  Confidential  Relation, 
a  full  disclosure  of  all  the  material  facts 
affecting  the  transaction  must  be"  disclosed. 
Pickering  v.  Pickering,  2  Beav.  31;  Moore  v. 
Copp,  119  Cal.  429;  Marmion  v.  McClellan, 
II  App.  Cas.  (D.  C.)  467. 


So  Where  Information  to  Which  a  Party  Is  En- 
titled and  which  is  necessary  to  the  formation 
of  a  correct  judgment  is  withheld  or  refused, 
equity  will  relieve.  Whelen's  Appeal,  70  Pa. 
St.  410. 

3.  When  the  Facts  Are  Open  to  Both.  —  Stett- 
heimer  v.  Killip,  75  N.  Y.  282;  Wilson  v. 
Western  North  Carolina  Land  Co.,  77  N.  Car. 
445- 

4.  Mistake  Must  Concern  an  Existing  Fact.  — 

Southwick  v.  Memphis  First  Nat.  Bank,  84  N. 
Y.  420;  State  v.  Blize,  37  Oregon  404.  But  see 
Miles  v.  Stevens,  3  Pa.  St.  21,  45  Am.  Dec. 
621,  in  which  it  was  held  that  where  the  parties 
to  a  contract  assume  that  certain  things  will 
happen  as  the  basis  of  their  proceedings,  and 
they  are  prevented  from  happening  by  unfore- 
seen causes  ending  in  mutual  etror,  the  con- 
tract is  inoperative  and  invalid. 

Assessments  Against  Land. —  If  the  parties  to 
a  sale  of  land  make  a  mistake  as  to  assess- 
ments to  be  levied  against  it  in  the  future, 
there  can  be  no  equitable  relief.  Parke  v. 
Boston,  175  Mass.  464. 

But  if  the  assessment  had  been  made  prior 
to  the  sale,  the  terms  of  which  provided  that 
the  land  was  to  be  sold  free  from  "incum- 
brances and  that  all  taxes  and  assessments 
thereon  should  be  paid  out  of  the  purchase 
money,  equity  will  set  the  sale  aside  although 
the  assessment  was  not  formally  confirmed 
until  afterwards.  Post  v.  Leet,  8  Paige  (N. 
Y.)  337- 

It  Is  the  Intention  of  the  Parties  at  the  Time 
the  Contract  Is  Executed,  which  is  to  be  con- 
sidered and  ascertained,  and  not  what  they 
could  or  would  have  done  if  they  had  antici- 
pated subsequent  developments  or  conse- 
quences resulting  from  the  contract.  Turner 
v.  Kelly,  70  Ala.  85. 

5.  Mistake  as  to  Existence  of  Subject-matter.  — 
Hammond  v.  Allen,  2  Sumn.  (U.  S.)  387;  Allen 
v.  Hammond,  n  Pet.  (U.  S.)  63. 
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sell  had  in  fact  no  title  to  the  land ;  1  or  if,  after  the  sale  of  an  annuity,  or  the 
issuance  of  a  policy  of  life  insurance,  it  transpires  that  the  person  to  whom 
the  annuity  was  granted,3  or  upon  whose  life  the  policy  was  issued,3  was 
dead  at  the  time,  in  all  these  cases  the  contract  is  voidable. 

(d)  Mistake  as  to  Quantity  of  Things  Sold.  —  If  the  parties  to  a  contract  for  the 
sale  of  goods  consummate  the  transaction  under  a  mutual  mistake  as  to  the 
quantity  contained  in  a  package,  the  vendee  may,  upon  discovering  the  error, 
set  off  the  overcharge  in  an  action  for  the  price,4  or  may  recover  it  in  an 
action  of  assumpsit,5  or  he  may  bring  a  suit  in  equity  to  be  relieved  from  a 
judgment  founded  upon  the  erroneous  account.6 

Sale  of  Land  by  Quantity.  —  So  if  the  parties  to  a  contract  for  the  sale  of  land 
agree  to  a  gross  payment  upon  an  estimated  quantity,  which  influences  the 
price  agreed  to  be  paid,  and  there  is  a  material  deficiency  or  excess  in  the 
quantity  estimated,7  which,  if  understood  at  the  time,  would  in  all  prob- 
ability have  prevented  the  contract  from  being  made,  or  have  varied  its 
terms,8  a  court  of  equity  will  grant  relief,  either  by  setting  aside  the  con- 
tract9 or  compelling  a  reconveyance  of  the  excess,10  or  by  giving  a  just  com- 
pensation11 such  as  will  place  the  parties  in  the  same  relative  situation  in 
which  they  would  probably  have  placed  themselves  if  the  true  state  of  facts 
had  been  known  when  they  made  their  agreement. 

Specific  Performance.  —  For  stronger  reasons  a  court  of  equity  will  not  decree 
specific  performance  of  a  contract  of  sale  where  there  is  a  material  difference 
as  to  the  quantity  of  land  contracted  for.1* 

(e)  Mistake  as  to  Value  of  Things  Sold  —  Value  Dependent  upon  Inherent  Qualities.  —  The 


1.  Bingham  v.  Bingham,  I  Ves.  126;  King 
v.  Doolittle,  1  Head  (Tenn.)  77. 

2.  Strickland  v.  Turner,  7  Exch.  208. 

3.  Pritchard  v.  Merchant's,  elc,  Mut.  L. 
Assur.  Soc,  3  C.  B.  N.  S.  622,  91  E.  C.  L. 
622. 

A  Contract  of  Sale  of  the  Cargo  of  a  Vessel  at 
Sea  will  be  void  if  it  afterwards  appears  that 
ihs  cargo  was  lost  before  the  sale  was  made. 
Hastie  v.  Couturier,  9  Exch.  102. 

Where  an  Agreement  Is  Based  upon  a  Supposed 
Judgment  which  did  not  exist,  there  is  no  con- 
tract, for  want  of  a  subject-matter.  Gibson 
v.  Pelkie,37  Mich.  380. 

4.  Mistake  in  Quantity  of  Things  Sold  —  Set-off. 
—  Devine  v.  Edwards,  101  111.  138,  where  there 
was  a  mutual  mistake  in  the  capacity  of  a 
milkcan. 

5.  Action  of   Assumpsit  Allowed.  —  Cox  v. 

Prentice,  3  M.  &  S.  344.  in  which  there  was  a 
mistake  as  to  the  quantity  of  pure  metal  in  a 
bar  of  stiver. 

6.  Judgment  Relieved  Against.  —  Lyle  v.  Wil- 
liamson, 6  T.  B.  Mod.  (Ky.)  142,  where  the 
mistake  concerned  the  quantity  of  powder  in 
each  of  a  number  of  kegs  sold. 

Transfer  of  Claim  —  Mistake  in  Assignment  of 
Collateral  Securities.  —  Jennings  v.  Palmer,  8 
Gratt.  (Va.)  70. 

7.  Mistake  in  the  Sale  of  Land  by  Quantity  — 
Slight  Discrepancy  Will  Not  Affect.  —  Rodgers  v. 
Olihoffsky,  110  Pa.  St.  147. 

"More  or  Less." — When  the  description  of 
the  quantity  of  land  conveyed  by  the  deed 
concludes  with  the  words  "  more  or  less,"  the 
purchaser  is  not  entitled  to  any  reduction  on 
account  of  a  deficiency  unless  it  is  very  gross. 
Morris  Canal  Co.  v.  Emmett,  9  Paige  (N.  Y.) 
168,  37  Am.  Dec.  388;  Keenan  v.  Bird,  60  Hun 
(N.  Y.)  175;  Cunningham  v.  Millner,  82  Va. 
526.    And  see  the  title  More  or  Less,  post. 


8.  When  Mistake  Had  No  Influence  on  Price. — 

Davis  v.  Parker,  14  Allen  (Mass.)  94;  Pratt  v. 
Bowman,  37  W.  Va.  715. 

Where  the  Seller  and  Purchaser  Together  Ex- 
amined the  Corners  and  open  lines  of  a  tract  of 
land,  with  equal  facilities  of  observation,  and 
made  a  mutual  mistake  as  to  the  exact  lines, 
both  being  of  the  opinion  thai  the  lines  included 
a  particular  location,  whilst  they  actually  in- 
cluded only  a  part  of  it,  it  was  held  that  the 
contract  could  not  be  avoided  for  such  a  mis- 
take.    Hill  v.  Bush,  19  Ark.  522. 

Refusal  of  Vendor  to  Specify  the  Quantity  —  No 
Relief. —  Marvin  v.  Bennett,  8  Paige  (N.  Y.)  312. 

9.  Rescission  Decreed.  —  Harris  v.  Pepperell, 
L.  R.  5  Eq.  I;  Trout  v.  Goodman,  7  Ga.  383; 
Irwin  v.  Wilson,  45  Ohio  St.  426;  Ladd  v. 
Pleasanis,  39  Tex.  415;  Yost  v.  Mallicote,  77 
Va.  610;  Megie  v.  Bennett,  51  N.  J.  Eq.  281; 
Pratt  v.  Bowman.  37  W.  Va.  715;  Baird  v. 
Beale,  (Ky.  1893)  21  S.  W.  Rep.  236.  Contra. 
Iverson  v.  Wilburn,  65  Ga.  103. 

10.  Compelling  Reconveyance  of  Excess. — Shipp 
v.  Swann,  2  Bibb  (Ky  )  82;  Miller  v.  Craig,  83 
Ky.  623,  4  Am.  St.  Rep.  179;  Gilmore  v.  Mor- 
gan, 2  J.  J.  Marsh.  (Ky.)  65. 

1 1 .  Giving  Compensation  for  Excess  or  Deficiency. 

—  Winston  v.  Browning,  61  Ala.  80;  Folsom 
v.  Howell,  94  Ga.  112;  McCormick  v.  Jones, 
(Ky.  1893)  22  S.  W.  Rep.  881;  Weart  v.  Rose, 
16  N.  J.  Eq.  290;  Marvin  v.  Bennett,  8  Paige 
(N.  Y.)  312;  Hull  v.  Cunningham,  1  Munf. 
(Va.)  330. 

Abatement  from  Bond  and  Mortgage  Given  to 
Secure  the  Unpaid  Balance  of  the  Purchase  Money. 

—  Paine  v.  Upton,  S7  N.  Y.  327,  41  Am.  Rep. 
371- 

Damages  for  Differences  Between  Estimated  and 
Actual  Quantity. —  Hays  v.  Hays,  126  Ind.  92. 

12.  Specific  Performance  Will  Not  Be  Decreed.— 

Alvanley  v.  Kinnaird,  2  Macn.  &  G .  1 ;  Malins 
14  Volume  XX. 


Effect  upon  Contracts. 


MISTAKE. 


Essential  Errors. 


fact  that  the  parties  to  a  sale  may  be  mistaken  as  to  the  value  of  the  thing 
sold  does  not  affect  the  validity  of  the  contract  if  they  stand  in  no  unequal 
relation  and  the  mistake  arises  from  a  misconception  of  the  inherent  qualities 
of  the  article. 1 

Value  Dependent  upon  Extrinsic  Facts.  —  But  when  the  value  of  a  tiling  depends 
upon  an  extrinsic  fact  of  which  both  parties  were  at  the  time  ignorant  and 
which  neither  had  the  means  of  discovering,  equity  will  relieve.2  If,  how- 
ever, the  fact  is  one  concerning  which  information  is  equally  within  the  reach 
of  both  parties,  neither  can  plead  his  ignorance  or  mistake  as  an  excuse.3 

Specific  Performance  Refused.  —  Of  course,  when  the  circumstances  of  a  sale 
would  make  its  enforcement  unconscionable  a  court  of  equity  will  refuse  to 
decree  its  specific  performance,  even  when  the  same  facts  would  not  justify 
its  rescission.4 

(f)  When  Facts  Are  Doubtful  —  aa.  In  General.  —  A  qualification  of  the  general 
rule  exists  in  favor  of  compromises  founded  upon  doubtful  facts.  Where  par- 
ties knowingly  predicate  a  settlement  upon  uncertain  or  contingent  matters 
or  circumstances,  and  where  the  consequent  risk  which  each  is  to  encounter 
is  taken  into  consideration  in  the  stipulation  assented  to,  the  contract  will 
be  valid  notwithstanding  the  mistake  of  one  of  the  parties,  provided  that 
there  has  been  no  concealment  or  unfair  dealing  by  the  opposite  party  such 
as  would  affect  any  other  contract.5 


v.  Freeman,  2  Keen  25;  Baxendale  v.  Seale, 
19  Beav.  601;  Mansfield  v.  Sherman,  81  Me. 
365:  Siebel  v.  Cohen,  54  N.  Y.  Super.  Ct.  436. 

Correction  and  Enforcement.  —  But  a  court  of 
equity  may  correct  an  execulory  contract  of 
sale  and  enforce  it  as  corrected.  Shelbv  v. 
Smith,  2  A.  K.  Marsh  (Ky.)  504. 

Misrepresentation  by  Vendor.  —  When  a  pur- 
chaser of  land  has  been  led  by  the  vendor  to 
believe  the  boundaries  of  the  premises  (o  be 
other  than  they  really  are,  specific  perform- 
ance of  the  contract  of  sale  will  not  be  decreed. 
Moxey  v.  Bigwood,  4  De  G.  F.  &  J.  351. 

A  Confirmatory  Act  of  Congress  does  not  pre- 
clude a  court  from  correcting  the  error  of  a 
surveyor  who,  when  directed  to  make  a  sur- 
vey of  twenty-two  leagues,  in  fact  surveyed 
and  platted  a  tract  of  forty-four  leagues,  even 
after  issuance  of  the  patent.  U.  S.  v.  Maxwell 
Land-Grant  Co.,  21  Fed.  Rep.  19. 

1.  Mistake  as  to  Value  No  Ground  for  Rescission 

—  England.  —  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
597- 

United  States.  —  Warner  v.  Daniels,  I  Woodb. 
&  M.  (U.  S.)  90;  Person  v.  Sanger,  1  Woodb. 
&  M.  (U.  S.)  138;  Hough  v.  Richardson,  3 
Story  (U.  S.)  659. 

Alabama. — Juzan  v.  Toulmin,  9  Ala.  662, 
44  Am.  Dec.  448. 

Indiana.  —  Smith  v.  Tewalt,  9  Ind.  App.  646. 

Louisiana.  —  Citizen's  Bank  v.  James,  26  La. 
Ann.  264. 

Massachusetts.  —  Hecht  v.  Batcheller,  147 
Mass.  335,  9  Am.  St.  Rep.  708. 

Nebraska.  —  Moore  v.  Scott,  47  Neb.  346. 

Ohio.  —  Hunter  v.  Goudy,  1  Ohio  449. 

Texas.  — Adams  v.  Pardue,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  1015. 

Wisconsin.  —  Wood  v.  Boynton,  64  Wis.  265, 
54  Am.  Rep.  610. 

2.  Where  Value  Is  Affected  by  Extrinsic  Fact. 

—  Hore  v.  Becher,  12  Sim.  465;  Bogardus  v. 
Grace,  78  Fed.  Rep.  856. 

A  contract  was  entered  into  by  a  county  and 


8i 


another,  by  which  the  county  assigned  its 
swamp-land  interests  for  the  consideration  of 
three  thousand  dollars.  But  before  the  con- 
tract was  made,  the  county  had  been  allowed 
script  indemnity  to  the  amount  of  four  thou- 
sand seven  hundied  and  thirty  acres,  although 
its  officers  were,  at  the  lime,  ignorant  of  the 
fact.  It  was  held  that  the  contract,  being 
made  under  a  mistake  of  fact  which  was  a 
material  one,  should  be  set  aside.  Mont- 
gomery County  v  American  Emigrant  Co.,  47 
Iowa  91. 

3.  Mistake  as  to  Value  of  a  Partnership  Interest. 

—  Dortic  v.  Dugas,  55  Ga.  484;  Ludington  v. 
Ford,  33  Mich.  123;  Stettheimer  v.  Killip,  75 
N.  Y.  282. 

Mistake  as  to  Premium  on  Government  Bonds. 

—  San key  v.  Miffliiiburg  First  Nat.  Bank,  78 
Pa.  St.  48. 

Mistake  as  to  Validity  of  Municipal  Bonds.  — 

Ruohs  v.  Chattanooga  Third  Nat.  Bank,  94 
Tenn.  57. 

Mistake  as  to  Solvency  of  Maker  of  a  Note.  — 

Hecht  v.  Batcheller,  147  Mass.  335,  9  Am.  St. 
Rep.  708. 

Value  of  Note  —  Priority  of  Security.  -  Sample 
v.  Bridgforih,  72  Miss.  293. 

Mistake  in  Calculation.  —  Griffin  v.  O'Neil,  48 
Kan.  117. 

4.  Specific  Performance  of  Sale  upon  Inadequate 
Consideration  Refused.  —  Webster  v.  Cecil,  30 
Beav.  62;  Burkhalter  v.  Jones,  32  Kan.  5.  See 
also  Everson  v.  International  Granite  Co.,  65 
Vt.  658. 

Sale  of  Timber  Lands  Found  to  Be  of  No  Use  for 
Timbering  Purposes.  —  Thwing  v.  Hall,  etc.. 
Lumber  Co.,  40  Minn.  184. 

5.  Settlement  Predicated  on  Uncertain  Facts.  — 

Delia  County  v.  Gunnison  County,  17  Colo. 
41;  Eastman  v.  St.  Anthony  Falls  Water- Power 
Co.,  24  Minn.  437;  Crowder  v.  Langdon,  3  Ired. 
Eq.  (38  N.  Car.)  476;  Powell  v.  Heisler.  16 
Oregon  412;  Perkins  v.  Gay,  3  S.  &  R.  (Pa.) 
327,  8  Am.  Dec.  653. 
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66.  Settling  Boundaries. — Thus,  when  the  line  between  adjoining  owners 
cannot,  from  the  description  given  in  their  deeds,  be  positively  ascer- 
tained, and  they,  in  view  of  this  fact,  agree  upon  and  establish  a  line,  such 
agreement  settles  the  matter,  and  neither  can,  on  afterwards  discovering  a 
mistake,  disregard  the  agreement  and  litigate  about  the  true  boundary.1 
But  it  has  been  held  that  where  a  line  or  corner  is  in  fact  certain,  and  an 
erroneous  line  or  corner  is  by  mistake  made,  the  acts  of  the  parties 
in  making  such  mistake,  and  the  declarations  or  admissions  induced  by 
such  mistake,  and  the  fencing  by  both  parties  in  accordance  with  such 
mistake,  do  not  operate  in  the  nature  of  an  estoppel  in  pais  to  forfeit  the 
estate.2 

(2)  Mistakes  of  Law  — (a)  In  General.  —  It  is  one  of  the  fundamental  maxims 
of  the  common  law  that  ignorance  of  law  excuses  no  one.3  It  is  a  maxim 
founded  not  only  on  expediency  and  policy  but  on  necessity.  "  If  ignorance 
of  law  could  be  admitted  in  judicial  proceedings  as  a  ground  of  complaint  or  of 
defense,  courts  would  be  involved  and  perplexed  with  questions  incapable 
of  any  just  solution,  and  embarrassed  by  inquiries  almost  interminable,  until 
the  administration  of  justice  would  become  in  effect  impracticable.  There 
would  be  but  few  cases  in  which  one  party  or  the  other  would  not  allege  it 
as  a  ground  of  exemption;  and  the  extent  of  the  legal  knowledge  of  each 
individual  suitor,  not  his  acts  or  words,  would  be  the  material  fact  on  which 
judgments  would  be  founded."4  It  is  therefore  applied  most  rigidly  at 
law,  and  is  only  relaxed  in  equity  where  the  mistake  is  mixed  with  mis- 
representation5 or  fraud,6  or  where  the  ignorance  of  the  complainant  has 
conferred  upon  the  defendant  a  benefit  which  he  cannot  in  good  conscience 
retain.7 

(b)  Foreign  and  Private  Laws.  —  The  rule,  however,  does  not  extend  to  the 


1.  Settling  Boundaries.  —  Perkins  v.  Gay,  3 
S.  &  R.  (Pa.)  327,  8  Am.  Dec.  653.  And  see 
the  title  Boundaries,  vol.  4,  p.  756. 

2.  When  Boundaries  Are  Certain.  —  McAfferty 
v.  Conover,  7  Ohio  St.  99,  70  Am.  Dec.  57; 
Avery  v.  Baum,  Wright  (Ohio)  576.  But  see 
Hefner  v.  Downing,  57  Tex.  576. 

3.  Ignorance  of  Law  Excuses  No  One.  —  Broom's 
Legal  Maxims  253;  Williams  v.  Thwing  Elec- 
tric Co.,  160  111.  526;  Weed  v.  Weed,  94  N.  Y. 
243;  Meckley's  Estate,  20  Pa.  St.  478. 

4.  Reason  of  the  Rule.  —  Hardigree  v.  Mitch- 
um,  51  Ala.  151;  Zollman  v.  Moore,  21  Gratt. 
(Va.)  313. 

Consent  to  Opening  of  Highway.  — A  court  of 

equity  will  not  grant  relief  against  a  consent 
given  by  the  owner  of  land  to  the  highway 
commissioners  to  open  a  road  through  his  land 
because  such  consent  was  given  under  the  im- 
pression that  under  a  previous  order  of  the 
commissioners  such  a  road  could  be  opened 
without  his  consent.  Marble  v.  Whitney,  28 
N.  Y.  297. 

5.  Misrepresentation.  —  The  rule  that  mistake 
of  law  does  not  excuse  does  not  apply  where 
the  mistake  of  one  party  is  induced  by  misrep- 
resentation of  the  other.  Bales  v.  Hunt,  77 
Ind.  355;  Nelson  v.  Betts,  21  Mo.  App.  219; 
Benson  v.  Markoe,  37  Minn.  30,  5  Am.  St.  Rep. 
816;  Terry  v.  Moore,  (C.  PI.  Gen.  T.)  3  Misc. 
(N.  Y.)  290  (but  see  the  same  case,  12  Misc. 
(N.  Y.)  641);  Drew  v.  Clarke,  Cooke  (Tenn.) 
374;  West  v.  West,  9  Tex.  Civ.  App.  475. 

6.  Fraud.  —  Nor  does  the  rule  apply  where 
there  is  actual  or  constructive  fraud,  as  where 


the  party  injured  by  the  mistake  is  of  weak  in- 
tellect (Sparks  v.  White,  7  Humph.  (Tenn.)  86; 
see  also  Sallee  v.  Sallee,  (Ky.  1896)  35  S.  W. 
Rep.  437);  or  where  the  legal  effect  of  the  in- 
strument was  fraudulently  misrepresented  to 
him  (Chesnut  Hill  Reservoir  Co.  Chase,  14 
Conn.  123;  Heeii  v.  Cruger,  (C.  PI,  Gen.  T.) 
14  Misc.  508;  Williams  v.  Hamilton,  104  Iowa 
423,  65  Am.  St.  Rep.  475);  or  where  undue  in- 
fluence has  been  exercised  (Jordon  v.  Stevens, 
51  Me.  78,  81  Am.  Dec.  556;  Flummerfelt  v. 
Flummerfelt,  51  N.  J.  Eq.  432);  or  where  the 
parties  stand  in  such  relation  that  it  will  be 
presumed  (Cocking  v.  Piatt,  1  Ves.  400;  Sands 
v.  Sands,  £12  111.  225;  Baldock  v.  Johnson,  14 
Oregon  542;  Ramey  v.  Allison,  64  Tex.  697). 

7.  One  Party  Taking  Unfair  Advantage  of  Other's 
Ignorance.  —  If  one  of  the  parties  to  a  contract 
is  in  t  ruth  ignorant  of  a  matter  of  law  involved 
therein,  and  the  other  party,  knowing  him  to 
be  so,  takes  advantage  of  the  circumstance  he 
is  guilty  of  fraud  and  the  court  will  relieve. 
Garrard  v.  Frankel,  30  Beav.  445:  Essex  v. 
Day,  52  Conn.  483;  McCormick  v.  Miller,  102 
111.  208,  40  Am.  Rep.  577;  Titus  v.  Rochester 
German  Ins.  Co.,  97  Ky.  567,  53  Am.  St.  Rep. 
426;  Jordan  v.  Stevens,  51  Me.  78.  81  Am. 
Dec.  556;  Clark  v.  Clark,  (N.  J.  1896)  42  Ail. 
Rep.  98;  Haviland  v.  Willets,  141  N.  Y.  35; 
Cooke  v.  Nathan,  16  Barb.  (N.  Y.)  342. 

So  if  a  mistake  by  one  of  the  parties  as  to 
the  meaning  of  the  words  of  the  instrument 
has  been  induced,  however  innocently,  by  the 
other  party,  equity  will  relieve.  Wilding  v. 
Sanderson,  (1897)  2  Ch.  534. 
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laws  of  a  foreign  state  1  or  to  private  and  special  statutes.2  These  are  prov- 
able in  judicial  investigation  as  facts,3  and  mistakes  in  respect  to  them  are 
regarded  as  mistakes  of  fact. 

(o)  Mistakes  of  Purchasers  —  aa.  Vendor's  Right  to  Sell.  —  A  purchaser  of  land  at 
a  sale  made  by  a  fiduciary  cannot,  on  the  ground  that  he  was  mistaken  as  to 
the  legal  right  of  the  vendor  to  make  the  sale,  apply  to  a  court  of  equity  to 
have  the  sale  rescinded,4  or  his  title  protected,5  or  to  have  the  purchase 
money  made  a  charge  upon  the  land.6 

bb.  Validity  and  Priority  of  Liens.  —  So  the  purchaser  of  property  at  a  sale 
under  execution  cannot  set  up  as  a  defense  to  an  action  for  the  enforcement 
of  a  mortgage  thereon,  that  he  took  legal  advice  and  was  mistaken  as  to  the 
validity  of  the  mortgage;7  or  that  he  supposed  that  the  judgment  was  the 
superior  lien.8 

cc.  Discharging  Mortgages.  —  The  purchaser  of  an  equity  of  redemption  who 
satisfies  and  extinguishes  the  mortgage  cannot  have  it  restored  in  equity  on 
the  ground  that,  had  he  known  of  a  defect  in  his  title,9  or  known  the  effect 
of  the  extinguishment  of  the  mortgage  upon  a  judgment  lien  on  the  land,10  he 
would  have  taken  an  assignment  of  the  mortgage  to  protect  his  title;  nor  can 
a  mortgagee  who  extinguishes  his  incumbrance  by  purchasing  the  equity  of 
redemption  have  it  restored  so  as  to  take  precedence  of  other  liens  on  the 
ground  of  his  mistake  as  to  the  legal  consequences  of  his  act.11 

dd.  Rights  of  Mortgagor.  —  If  the  mortgagee  bids  in  the  property  at  the 
foreclosure  sale,  for  a  larger  or  smaller  sum  than  the  amount  of  the  mort- 
gage, he  cannot  have  the  sale  set  aside  on  the  ground,  in  the  one  case,  that 
he  was  mistaken  in  supposing  that  he  would  not  be  required  to  pay  any  sur- 
plus to  the  mortgagor,1*  or,  in  the  other,  that  he  did  not  know  that  the 


1.  Laws  of  a  Foreign  State  —  England.  — 
M'Cormick      Garnett,  5  De  G.  M.  &  G.  278. 

Connecticut.  —  Patterson    v.    Bloomer,  35 
Conn.  57,  95  Am.  Dec.  218. 

Maine.  —  Norton  v.  Marden,  15  Me.  45,  32 
Am.  Dec.  132. 

Massachusetts.  —  Raynham  v.  Canton,  3 
Pick.  (Mass.)  293;  Haven  v.  Foster,  9  Pick. 
(Mass.)  U2. 

New  Jersey.  —  Rosenbaum  v.  U.  S.  Credit 
System  Co.,  64  N.  J.  L.  34. 

New  York.  —  Kenny  v.  Clarkson,  1  Johns. 
(N.  Y.)  385;  Chillicoihe  Bank  v.  Dodge,  8 
Barb.  (N.  Y.)  233. 

Washington.  —  Morgan  v.  Bell,  3  Wash.  554. 

But  if  a  Contract  to  Be  Completed  in,  or  Made 
with  a  View  to  Execution  in,  a  Foreign  State,  is 
repugnant  to  the  laws  of  that  state,  the  parties 
are  bound  to  take  notice  of  them,  and  their 
mistake  in  respect  thereto  is  a  mistake  of  law. 
Cambioso  v.  Maffett,  2  Wash.  (U.  S.)  98;  Bent- 
ley  v.  Whittemore,  18  N.  J.  Eq.  366. 

Ignorance  of  a  Rule  of  Court  would  seem  to  be 
ignorance  of  fact.  Allen  v.  Gailoway,  30  Fed. 
Rep.  466;  Gardener  v.  Schermerhorn,  Clarke 
(N.  Y.)  101 ;  Gaul  v.  Miller,  3  Paige  (N.  Y.)  192. 

2.  Private  Statutes. — Cooper  v.  Phibbs,  L. 
R.  2  H.  L.  149;  Beauchamp  v.  Winn,  L.  R.  6 
H.  L.  223;  State  v.  Paup,  13  Ark.  129,  56  Am. 
Dec.  303. 

Bank  Charter.  —  A  bank  institution  was  sold, 
and  the  charter  coniained  a  provision  which 
reserved  a  right  of  repeal  at  the  pleasure  of 
the  legislature.  Both  vendors  and  vendee 
were  ignorant  of  such  a  provision,  which  was 
used  in  a  few  months.  The  sale  was  declared 
void.  King^.  Doolittle,  1  Head  (Tenn.)  77.  1 
20  C.  of  L.—  52  817 


3.  See  the  titles  Foreign  Laws,  vol.  13,  p. 
1050;  Judicial  Notice,  vol.  17,  p.  892. 

4.  Mistake  of  Purchaser  as  to  Vendor's  Eight  to 
Sell.  —  Dill  v.  Shahan,  25  Ala.  694,  60  Am. 
Dec.  540;  Brown  v.  Armistead,  6  Rand.  (Va.) 
594- 

5.  St.  Louis  v.  Priest,  88  Mo.  612. 

6.  Price  v.  Estill,  87  Mo.  378.  But  see 
Jenkins  v.  Bradley,  104  Wis.  540,  in  which  the 
grantor  stood  in  a  fiduciary  relation  to  the 
grantee. 

7.  Validity  and  Priority  of  Liens.  —  McMurray 
:•.  St.  Louis  Gil  Mfg.  Co.,  33  Mo.  377,  84  Am. 
Dec.  49.  See  also  Kyes  v.  Merrill  Furniture 
Co.,  92  Wis.  32. 

8.  Norman  v.  Norman,  26  S.  Car.  41. 

9.  Extinguishing  Mortgage  by  Mistake.  — 
Bentley  v.  Whittemore,  18  N.  J.  Eq.  366.  And 
see  the  title  Mortgages,  post. 

10.  Garwood  v.  Eldridge,  2  N.  J.  Eq.  145,  34 
Am.  Dec.  195. 

11.  Campbell  v.  Carter,  14  111.  286. 
Agreement  to  Pay  Decree — Mistake  as  to  Validity 

of  Title.  —  One  who  has  been  made  defendant 
to  a  foreclosure  suit  as  subsequent  purchaser, 
and,  believing  he  had  title  to  the  premises, 
has  agreed,  in  consideration  of  an  extension 
of  time  for  two  years,  personally  to  pay  the 
decree,  cannot  avoid  liability  on  his  undertak- 
ing by  a  showing  that  his  title  to  the  premises 
has  proved  defective,  and  that  he  made  the 
agreement  upon  the  belief  that  the  title  was 
good;  such  a  case  is  a  plain  one  for  the  appli- 
cation of  the  rule  caveat  emptor.  Tenney  v. 
Hand,  32  Mich  63. 

12.  Mistake  as  to  Eights  of  Mortgagor.— Shear 
v.  Robinson,  18  Fla.  379. 
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property  could  be  redeemed  for  the  amount  of  the  bid.1 

(d)  Effect  of  Overruling  Decisions.  —  A  decision  overruling  former  decisions 
which  have  been  acquiesced  in  and  acted  upon  by  the  community  will  not 
be  allowed  to  operate  retrospectively  so  as  to  overturn  acts  done  and  contracts 
executed  in  good  faith  in  reliance  on  these  decisions;8  for.  as  it  has  been 
said,  "  to  permit  a  subsequent  judicial  decision  to  open  or  annul  everything 
that  has  been  done  in  other  cases  of  the  like  kind,  for  years  before,  under  a 
different  understanding  of  the  law,  would  lead  to  the  most  mischievous 
consequences."  3 

(3)  Mistakes  of  Fact  Induced  by  Mistakes  of  Lazv  —  (a)  In  General.  —  A  mis- 
take of  fact  is  no'  less  such  for  having  been  induced  by  a  mistake  of  law. 
The  question  whether  a  certain  town  is  or  is  not  the  county  seat,  or  whether 
certain  lots  are  or  are  not  within  the  limits  of  a  city,  is  a  question  of  fact, 
although  its  determination  may  depend  upon  the  legality  of  a  popular  elec- 
tion,4 or  the  validity  of  a  municipal  ordinance,5  and  equity  will  relieve  against 
a  mistake  in  respect  thereto  as  against  other  mistakes  of  fact. 

(b)  Private  Right  of  Ownership  —  aa.  Existence  of  Right  —  (aa)  In  General.  —  A  mis- 
take as  to  the  private  right  of  ownership  of  property  has  also  been  regarded 
in  most  jurisdictions  as  a  mistake  of  this  character.6 

(/>/>)  Co  iveyanceor  Surrender  of  Right.  — ■  Hence  if  a  party  under  the  misappre- 
hension that  he  has  no  title  to  property  surrenders  the  title  to  the  supposed 
owner,7  or  conveys  to  a  third  party  for  a  grossly  inadequate  consideration,8 
or  executes  a  release  so  broad  in  its  terms  as  to  release  his  rights  in  property 
of  which  he  was  wholly  ignorant,9  or  makes  an  agreement  in  respect  to 
pledged  chattels  under  the  mistaken  belief  that  his  property  therein  had 


But  in  Bay  v.  Harnett,  58  Iowa  344,  where 
a  purchaser  at  an  execution  sale  of  property 
which  was  mortgaged  was  informed  by  the 
sheriff  and  a  lawyer  that  the  excess  of  his  bid 
over  the  judgment  would  apply  on  the  pay- 
ment of  the  mortgage,  it  was  hell  in  an  action 
to  set  aside  the  sale  that  if  he  bought  with  that 
understanding  the  sale  could  be  set  aside  on 
the  ground  of  mistake  of  fact. 

One  who  during  the  progress  of  Ihe  sale 
announced  to  other  bidders  that  the  purchaser 
would  take  subject  to  prior  incumbrances  held 
by  him  cannot  consistently  ask  to  be  relieved 
from  his  own  bid,  after  the  premises  have 
been  struck  off  to  him,  on  the  assertion  that 
he  was  misled  and  acted  under  the  misappre- 
hension that  he  would  be  entitled  to  have  any 
surplus  moneys  applied  to  the  payment  of 
prior  incumbrances  held  by  him.  Ledyard  v. 
Phillips,  32  Mich.  13. 

1.  Ignorance  of  Mortgagor's  Right  to  Redeem. 
—  Cooper  v.  Crosby,  8  111.  506. 

2.  Effect  of  Subsequent  Overruling  Decision.  — 
Hardigree  v.  Mitchum,  51  Ala.  151;  Baker  v. 
Pool,  56  Ala.  15;  Kelly  v.  Turner,  74  Ala.  513; 
Pittsburgh,  etc.,  Iron  Co.  v.  Lake  Superior 
Iron  Co.,  118  Mich.  109;  Jacobs  v.  Morange, 
47  N.  Y.  57;  Lyon  v.  Richmond,  2  Johns.  Ch. 
(N.  Y.)5i. 

3.  Lyon  v.  Richmond,  2  Johns.  Ch.  (N.  Y.) 
51. 

Ignorance  of  Subsequent  Decision.  —  A  contract 

entered  into  by  parties  under  the  mutual  sup- 
position that  the  law  affecting  the  subject  of 
the  contract  was  in  accordance  with  a  previous 
decision  of  the  supreme  court  upon  a  similar 
state  of  facts,  will  not  be  sel  aside  because  the 
parties  were  ignorant  that  a  subsequent  de- 
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cision  of  the  same  court  had  overruled  the 
former  one  and  declared  a  different  rule  upon 
the  subfect.  Kenyon  v.  Welly,  20  Cal.  637,  81 
Am.  Dec.  137. 

4.  Mistake  of  Fact  Induced  by  Mistake  of  Law. 
—  Griffith  v.  Sebastian  County,  49  Ark.  24. 

The  Organization  of  a  Certain  County  which  de- 
pends on  the  result  of  a  pcpular  eleclion  has 
been  held,  even  in  a  collateral  proceeding,  to 
be  a  question  of  fact.  Craig  v.  Grant,  6  Mich. 
447- 

5.  Indianapolis  v.  McAvoy,  86  Ind.  587. 

6.  Private  Right  of  Ownership.  —  Cooper  v. 
Phibbs,  L.  R.  2  II.  L.  149;  Beauchamp  v. 
Winn,  L.  R.  6  H.  L.  223;  Hearst  v.  Ptjol,  44 
Cal.  230.  Centra,  Harrison  v.  Marshall,  6  Port. 
(Ala.)  65;  Gwynn  v.  Hamilton,  29  Ala.  233. 

7.  Conveyance  and  Surrender  of  Rights.  —  Lans- 
do«n  v.  Lansdown,  Mosely  364;  Pusey  v. 
Desbouvrie,  3  P.  Wms.  315;  Wheeler  v.  Smith, 
9  How.  (U.  S.)  55;  Skillman  v.  Teeple,  I  N.  J. 
Eq.  232;  Goff  v.  Gott,  5  Sneed  (Tenn.)  562. 
But  see  Gwynn  v.  Hamilton,  2q  Ala.  233,  in 
which  it  was  held  that  if  a  husband,  under  an 
erroneous  supposition  lhat  his  marital  rights 
had  not  attached  to  certain  slaves  belonging 
to  his  wife,  delivered  them  to  the  distributees 
of  her  estate,  it  was  a  pure  mistake  of  law 
and  no  relief  would  be  given. 

8.  Bales  v.  Hunt,  77  Ind.  355 

9.  Cholmondeley  v.  Clinton,  2  Meriv.  171. 
Where  a  Conveyance  by  a  Guardian,  executed 

under  a  mistake,  was  made  to  include  an  in- 
terest of  his  wards  which  he  and  the  grantee 
were  alike  ignoiant  of,  it  was  held  that  equity 
would  relieve  the  wards  of  the  consequences 
of  the  mistake.  Baker  v.  Massey,  50  Iowa 
399- 
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ceased  upon  the  failure  to  pay  the  loan,1  ecp-iity  will  relieve  as  against  a  mis- 
take of  fact. 

(cc)  Purchasing  One's  Own  Property.  —  So  if  the  real  owner  of  property,  in  ignor- 
ance of  his  title,  purchases  it  from  the  supposed  owner,  equity  will  grant 
relief  by  decreeing  a  restitution  of  the  purchase  money  2  or  canceling  a  bond 
executed  therefor ;  3  or,  if  the  contract  is  still  executory,  by  denying  its  specific 
performance  4  and  ordering  its  cancellation.* 

66.  Nature  and  Extent  of  Right.  —  Upon  a  like  principle,  if  the  owner  of  an 
interest  in  property,  under  a  mistake  as  to  its  nature  and  amount,  disposes  of 
it  for  a  consideration  adequate  merely  to  the  value  of  the  interest  which  the 
parties  mutually  supposed  he  was  conveying,  he  may,  upon  discovering  that 
he  was  possessed  of,  and  has  inadvertently  conveyed,  a  much  larger  interest, 
resort  to  a  court  of  equity  and  have  the  sale  rescinded.6  So  if,  on  the  other 
hand,  the  deed  conveys  only  an  undivided  half  interest  when  the  parties 
mutually  supposed  that  the  grantor  held  the  whole  estate,  the  grantee  is 
entitled  to  an  abatement  of  the  price  to  be  applied  in  reducing  the  purchase 
money  mortgage.7 

The  Principle  Which  Underlies  All  These  Cases  is,  that  when  the  legal  rights  of  the 
parties  have  been  changed  by  mistake,  equity  restores  them  to  their  former 
condition,  when  it  can  be  done  without  interfering  with  any  new  rights 
acquired  on  the  faith  and  strength  of  the  altered  condition  of  the  legal  rights, 
and  without  doing  injustice  to  other  parties.8 

A  Widow's  Election  to  take  her  dower  instead  of  a  legacy  in  lieu  thereof,  made 
under  a  mistake  as  to  her  rights,  may  be  revoked.9 

cc  Compromise  of  Doubtful  Rights.  —  Of  course,  if  the  question  as  to  the 
legal  right  is  doubtful,  and  the  parties  in  consideration  of  its  uncertainty,  and 
in  consequence  of  their  diverse  opinions  in  respect  to  it,  make  a  fair  compromise 
of  their  conflicting  and  honest  claims,  the  transaction  is  valid  and  will  not  be 
disturbed  on  account  of  any  mistake  as  to  the  law  of  the  case.10 

1.  Morgan  v.  Dod,  3  Colo.  551.  her  and  her  deceased  husband,  in  the  belief 

2.  Purchasing  One's  Own  Property. —  Bingham  that  such  children  had  a  half  interest  in  the 
v.  Bingham,  1  Ves.  127.  But  see  Ward  v.  land,  she  cannot  afterwards  resort  to  equity  to 
Yorba,  (Cal.  1898)  54  Pac.  Rep.  80,  where  the  have  the  sale  set  aside  on  the  ground  that  she 
facts  made  the  transaction  closely  analogous  was  entitled  to  the  whole  of  the  land. 

to  a  compromise  of  dispuled  claims.  7.  Fullen  v.  Providence  County  Sav.  Bank, 

3.  Foster  v.  Craige,  2  Ired.  Eq.  (37  N.  Car.)      14  R.  I.  363. 

533;  Lawrence  v.  Beaubien,  2  Bailey  L.  (S.  But  a  Grantee  under  a  Warranty  Deed  cannot 

Car.)  623,  23  Am.  Dec.  155.  _  Contra,  Haden  v.  have  the  sale  rescinded  because  the  interest  ot 

Ware,  15  Ala.  149.  the  grantor  turns  out  to  be  a  life  estate  instead 

4.  Jones  v.  Clifford,  3  Ch.  D.  779.  of  an  estate  in  fee.    Leal  u.  Terbush,  52  Mich. 

5.  Coop;r  v.  Phibbs.  L.  R.  2  H.  L.  149.  100. 

Relief  at  law  —  Insufficiency  of  Consideration.  8.  Lumber  Exch.  Bank  v.  Miller,  (Supm.  Ct. 

—  Of  course,  where  I  he  agreement  is  merely  a  Spec.  T.)  18  Misc,  (N.  Y.)  127;  Barnes  v. 
simple  contract,  it  may  be  relieved  against  at  Camack,  1  Barb.  (N.  Y.)  392. 

law  on  the  ground  of  insufficiency  of  con-  An  Award  of  Arbitrators  Appointed  under  a 

sideration.    Morgan  v.  Dod,  3  Colo.  551.   And  Mutual  Mistake  of  the  parlies  in  supposing 

see  the  title  Consideration,  vol.  6,  p.  783.  themselves  bound  by  law  to  submit  the  matter 

Surrender  of  Possession.  —  The  vendee  is  not  in  dispute  to  arbitration  is  not  obligatory, 

bjund  to  surrender  possession  in  order  to  Peisch  v.  Ware,  4  Cranch  (U.  S.)  347. 

avoid  paying  the  purchase  money  if  the  trans-  9.  Widow's  Election  May  Be  Revoked. — Tanner 

action  was  by  mutual  mistake.    Phillips  v.  v.  Robeit,  5  Mart.  N.  S.  (La.)  255;  Macknet  v. 

O'Neal,  87  Ga.  727.  Macknet,  29  N.  J.  Eq.  54.    But  see  McAninch 

6.  Disposal  of  Interest  in  Legacy.  —  Winter-  v.  Laughlin,  13  Pa.  St.  371. 

mute  v.  Snyder,  3  N.  J.  Eq.  489.  The  Acquiescence  of  a  Female  Devisee  in  the 

Interest  of  Heir. —  Freeman  v.  Curtis,  51  Me.  construction  of  the  will,  given  by  her  brother- 

140,  81  Am.  Dec  564.  in-law,  upon  the  death  of  her  husband  and 

Sale  of  One-fifth  Interest  Supposed  to  Be  Three-  child,  does  not  conclude  her,  if  it  is  an  incor- 

twentieths. —  Fly  v.  Brooks,  64  Ind.  50.  rect   construction  which    is    unfavorable  to 

Sale  of  Whole  Interest  Supposed  to  Be  One-half.  herself,  and  predicated    upon   no   new  and 

—  Irick  v.  Fulton,  3  Gratt.  (Va.)  184.  valuable  consideration.    Bigelow  v.  Barr,  4 
But  in  Zollman  v.  Moore,  21  Gratt.  (Va.)  313,  Ohio  359. 

it  was  held  that  if  a  widow  joins  with  her  chil-  10.  Compromise  of  Doubtful  Rights  —  England. 

dren  in  a  bill  for  the  sale  of  land  conveyed  to  —  Naylor  v.  Winch,  1  Sim.  &  St.  555. 
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(c)  Rights  under  Contract.  —  It  has  been  held  that  if  a  party  having  rights 
under  a  contract  disclaim  these  rights  under  a  mistake  as  to  their  character, 
he  is  not  concluded  by  the  disclaimer.1 

(d)  Existence  of  Right  of  Way.  —  The  question  whether  or  not  a  right  of  way 
over  land  exists  is  one  of  fact,  although  its  determination  may  lie  in  the  proper 
interpretation  of  a  deed  from  the  grantor  to  a  third  party,2  or  to  him  from 
the  owner  of  the  servient  estate;3  and  equity  will  relieve  against  a  mistake 
in  respect  thereto. 

(e)  Existence  of  Legal  Liability.  —  Whether  mistake  as  to  the  existence  of  legal 
liability  is  to  be  regarded  as  a  mistake  of  fact  or  of  law  is  a  disputed  ques- 
tion. In  some  jurisdictions  it  has  been  held  that  if  one  executes  an  instrument 
in  discharge  of  a  liability,  which  he  has  mistakenly  supposed  himself  to  be 
under,  equity  will  rescind  the  contract;4  but  there  are  cases  to  the  contrary.5 
Of  course,  if  one  is  under  a  moral  obligation  to  do  an  act,  and  believes  himself 
likewise  bound  by  law  to  do  it,  when  in  reality  he  is  not,  and  under  the  belief 
as  to  his  legal  liability  enters  into  a  covenant  to  do  it.  equity  will  not  relieve 
him.6 

(4)  Restoring  Status  Quo.  —  In  England  it  has  been  held  that  where 
in  the  making  of  an  agreement  between  two  parties  there  has  been  a  mutual 
mistake  as  to  their  rights,  a  court  of  equity  will  not  decline  to  grant  relief 
merely  because,  on  account  of  circumstances  which  have  intervened  since  the 
agreement  was  made,  it  will  be  difficult  to  restore  the  parties  to  their  original 
condition.7  But  in  the  United  States  it  is  very  generally  held  that  relief  will 
be  refused  unless  the  parties  can  be  restored  substantially  to  their  position  at 
the  time  the  contract  was  made.8    If  this  cannot  be  done,  the  court  will 


Illinois.  —  Percy  v.  Hollister,  66  111.  App. 
594;  Siegel  v.  Schueck,  67  111.  App.  296. 

Kentucky.  —  Underwood  v.  Brockman,  4 
Dana  (Ky.)  309,  29  Am.  Dec.  407. 

Oregon.  —  Powell  v.  Heisler,  16  Oregon  412. 

Pennsylvania.  —  Lies  v.  Stub,  6  Watts 
(Pa.)  48. 

Tennessee.  —  Trigg  v.  Read,  5  Humph. 
(Tenn.)  529,  42  Am.  Dec.  447. 

Virginia.  —  Smith  v.  Penn,  22  Gratt.  (Va.) 
402. 

But  see  Jones  v.  Munroe,  32  Ga.  181. 

When  Two  Judgment  Creditors  Enter  into  an 
Agreement  for  the  division  between  them  of  a 
fund  out  of  a  sheriff's  sale  of  property  of  the 
common  debtor,  it  not  being  sufficient  to 
satisfy  both,  the  fact  that  one  acted  on  the 
belief  that  the  other  had  a  valid  mechanic's 
lien  on  the  property,  which  proved  to  be  not 
the  case,  is  no  such  mistake  of  law  as  will 
cause  the  agreement  to  be  set  aside.  De  Give 
v.  Healey,  60  Ga.  391.  See  also  Allen  v.  Gal- 
loway, 30  Fed.  Rep.  466. 

Where  Distribution  Has  Been  Made  of  the  Estate 
of  an  Intestate  amongst  those  who  were  sup- 
posed to  be  his  collateral  heirs  at  law,  and  all 
of  them  join  in  a  release,  one  of  them  cannot 
afterward  recover  a  greater  amount  on  the 
ground  of  their  mutual  mistake  of  law  as  to 
who  were  the  heirs  at  law  of  the  intestate. 
Good  v.  Herr,  7  W.  &  S.  (Pa.)  253,  42  Am. 
Dec.  236. 

1.  Rights  under  a  Contract  Disclaimed  by  Mis- 
take.—  Williams  v.  Champion,  6  Ohio  i6g. 
See  also  Levy  v.  U.  S.  Bank,  1  Binn.  (Pa.)  27. 

2.  Existence  of  Right  of  Way.  —  Cham  pi  in  v. 
Laytin,  1  Edw.  (N.  Y.)  467. 

3.  Blakeman  v.  Blakeman,  39  Conn.  320. 

4.  Mistake  as  to  Existence  of  Legal  Liability.  — 
Broughton  v.  Hutt,  (1858)  3  De  G.  &  J.  501; 


Offutt  v.  Parrott,  1  Cranch  (C.  C.)  154;  Fitz- 
gerald v.  Peck,  4  Litt.  (Ky.)  125;  Warder  v. 
Tucker,  7  Mass.  449,  5  Am.  Dec.  62;  Freeman 
v.  Boynton,  7  Mass.  483;  May  v.  Coffin,  4 
Mass.  341;  Powell  v.  Plant,  (Miss.  1898)  23  So. 
Rep.  399;  Gavv  7\  Huffman,  12  Gratt.  (Va.)  628. 

If  an  Indorser  of  a  Promissory  Note,  in  igno- 
rance that  he  has  been  discharged  from  liability 
by  his  failure  to  receiv  e  notice  of  nonpayment, 
promises  to  pay  the  note,  the  promise  is  void. 
Trimble  z.  Thorne,  16  Johns.  (N.  Y.)  152,  8 
Am.  Dec.  302. 

So  Where  the  Administrator  of  an  Estate,  be- 
lieving himself  to  have  also  succeeded  as 
trustee  of  real  property  of  which  his  intestate 
had  been  the  trustee,  executes  a  bond  under 
a  mistake  of  law  as  to  his  liability,  he  may  be 
relieved  in  equity.  Gross  v.  Leber,  47  Pa. 
St.  520. 

5.  Jenkins  v.  German  Lutheran  Cong.,  58 
Ga.  125;  Prescott  v.  Cooper,  37  La.  Ann.  553; 
Peters  </.  Florence,  38  Pa.  St.  194. 

6.  Cardwell  v.  Strolher,  Litt.  Sel.  Cas.  (Ky.) 

429. 

If  an  Administrator  Pays  a  Debt  Barred  by  the 
Statute  of  Limitation,  a  court  of  equity  will  not 
relieve  him  because  of  his  ignorance  of  the 
statute  or  of  its  application  to  the  case. 
Adams  v.  Guerard,  29  Ga.  651,  76  Am.  Dec. 
624. 

7.  Restoration  of  Status  Quo  Not  Indispensable. 

—  Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223. 

8.  Substantial  Restoration  Must  Be  Made.  — 

Eastman  v.  St.  Anthony  Falls  Water-Powei 
Co.,  24  Minn.  437;  Cassidy  v.  Metcalf,  66  Mo. 
519;  Crosier  7'.  Acer.  7  Paige  (N.  Y.)  137, 
Kelly  v.  Connecticut  Mut.  L.  Ins.  Co.,  27  N 
Y.  App.  Div.  336;  Fink  v.  Farmers  Bank  178 
Pa.  St.  154,  56  Am.  St.  Rep.  746;  Kesler  v. 
Zimmerschitte,  I  Tex.  50.  See  also  Wooden 
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relieve  only  where  the  clearest  and  strongest  equity  imperatively  demands  it.1 
4.  Errors  of  Expression  —a.  DEFINED  AND  DISTINGUISHED. — An  error 
of  expression  occurs  when  the  parties  enter  into  an  agreement,  and  afterwards, 
in  reducing  its  terms  to  writing,  make  a  mistake,  so  that  the  instrument  does 
not  express  the  contract  it  is  intended  to  evidence. 

Distinguished  from  Essential  Error.  —  An  error  of  this  nature  is  very  different 
from  the  class  just  considered.  Proof  of  an  essential  error  avoids  an  apparent 
contract  by  revealing  the  unreality  of  the  assent;  an  error  of  expression  sup- 
poses a  real  agreement,  and  merely  vitiates  the  vehicle  of  its  expression. 
Equity  relieves  against  the  former  by  rescinding  the  apparent  contract,  but 
against  the  latter  by  reforming  the  instrument  so  as  to  express  the  true 
contract.2 

b.  Essential  Elements  —  (i)  Definite  Preceding  Agreement  —  (a)  in 
General.  —  It  is  therefore  patent  that  to  constitute  an  error  of  expression  there 
must  be  a  definite  agreement  between  the  parties  independent  of  the  instru- 
ment and  preceding  its  execution.3  If  an  instrument  be  drawn  without  any 
previous  agreement,  and  the  parties  assent  to  it  as  written,  the  fact  that  it 
misinterprets  their  intentions  and  disappoints  their  expectations  is  a  mere 
mistake  as  to  its  legal  interpretation  and  effect,  and  constitutes  no  ground  for 
reformation.4  To  authorize  the  reformation  of  an  instrument  it  must  be 
clearly  shown,  not  only  that  the  agreement  of  the  parties  is  not  truly  expressed 
therein,  but  also  what  agreement  the  instrument  was  intended  to  express.5 

(b)  Agreement  Must  Be  Enforceable.  —  The  preceding  agreement  must  not  only 
be  certain  and  definite,  but  it  must  also  be  enforceable.  A  court  of  equity 
will  not  trouble  itself  to  reform  an  instrument  which  would  not  support  an 
action  if  reformed,6  nor  can  the  court  supply  a  defect  in  the  execution  of  the 
instrument  when  the  contract  is  void  by  statute  because  of  the  very  defect 
which  the  court  is  asked  to  remedy.7 

(c)  Conveyances  by  Married  Women.  —  It  is  upon  this  ground  that  courts  of  equity 
refuse  to  correct  conveyances  by  married  women.  A  married  woman  has  no 
power  to  transfer  her  interest  in  real  estate  except  through  the  statutory 
channel.  Her  executory  contract  to  convey  is  void.  Her  deed,  to  be  opera- 
tive to  any  extent  or  for  any  purpose,  must  conform  strictly  to  the  statutory 
requirements.  If  it  be  void  for  want  of  such  conformity  or  misdescribes  the 
land  or  the  interest  conveyed,  equity  is  powerless  to  reform  it.  To  do  so 
would  enable  a  married  woman  to  convey  in  a  mode  not  prescribed  by  statute.8 

v.  Haviland,  18  Conn.  101;  Jordan  v.  Stevens,  Wisconsin.  —  Mills  v.  Evansville  Seminary, 

51  Me.  83;  Benson  v.  Markoe.  37  Minn:  37,  5  47  Wis.  354. 

Am.  St.  Rep.  816.  4.  See  su/>ra,  this  section,  Mistake  as  to  Legal 

Money  Received  under  the  Contract  Must  Be  Re-  Effect. 

turned.  —  Columbus,  etc.,  R.  Co.  v.  Steinfeld,  5.  Actual  Contract  Must  Be  Shown.  —  Guil- 

42  Ohio  St.  449.  martin  v.  Urquhart,  82  Ala.  570;  Slobodisky 

Insurance  Money  Collected  Must  Be  Accounted  v.  Phenix  Ins.  Co.,  52  Neb.  395. 

For. —  Harding  v.  Jewell,  73  Me.  426.  6.  Thompson  v.  Phoenix  Ins.  Co.,  25  Fed. 

1.  Grymes  v.  Sanders,  93  U.  S.  55.  Rep.  296. 

2.  See  the  titles  Reformation  and  Cancel-  7.  Defective  Execution  of  Instrument  by  Limited 
lation  of  Instruments;  Rescission.  Partnership  Association.  —  Andrews  Bros.  Co. 

3.  Error  of   Expression  —  Definite  Preceding  v.  Youngstown  Coke  Co.,  39  Fed.  Rep.  353. 
Agreement  Essential — Alabama.  —  Robertson  Contract  for  Sale  of  Land — Mistake  in  Signing. — 
v.  Walker,  51  Ala.  484.  Osborn  v.  Phelps,  19  Conn.  63,  48Am.  Dec.  133. 

Indiana.  —  Nelson  v.  Davis,  40  Ind.  366;  Assignment  of  Tax  Certificate.  —  Williamson  z. 

Citizens'  Nat.  Bank  v.  Judy,  146  Ind.  322.  Hilner,  79  Ind.  233. 

Minnesota.  —  St.    Anthony    Falls    Water-  Where  a  Party  Offers  to  Rectify  a  Mistake  in  the 

Power  Co.  v.  Merriman,  35  Minn.  427  Ellison  description  in  a  con  veyance,  there  is  no  ground 

v.  Fox,  38  Minn.  454.  for  the  interference  of  a  court  of  equity.  Beck 

New  York.  —  Clark  v.  Blumenthal,  53  N.  Y.  v.  Simmons,  7  Ala.  71.    It  would  probably  be 

Super.  Ct.  2ir.  olherwise  where  the  rights  of  third  parties  had 

North  Carolina. — Ray  v.  Durham  County,  intervened. 

110  N.  Car.  169.  8.  Equity  Will  Not  Reform  Married  Women's 

Oregon.  —  Mitchell  v.  Holman,  30  Oregon  Conveyances  —  Arkansas.  —  Holland  v.  Moon, 

280.  39  Ark.  120. 
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Of  course,  in  those  jurisdictions  where,  by  statute,  she  is  given  all  the  powers 
of  a  feme  sole;  her  deed  may  be  reformed  like  any  other.1  But  in  all  cases  it 
would  seem  that  equity  may  correct  confessed  clerical  mistakes.2 

(d)  statute  of  Frauds  and  Perjuries.  —  The  rule  that  the  preceding  agreement 
must  be  enforceable  does  not  apply,  however,  to  oral  contracts  made  void  by 
the  statute  of  frauds.  The  statute  is  intended  to  prevent  frauds  and  not  to 
promote  them,  and  must  be  so  construed.  A  deed  of  conveyance  of  land 
may  be  reformed  although  the  contract  of  sale  was  an  oral  one  and  there  is 
nothing  to  take  it  out  of  the  statute.3 

(2)  Mistake  Must  Be  Mutual —  (a)  Statement  of  Principle.  — The  rule  is  com- 
monly laid  down,  that  a  mistake,  to  warrant  the  reformation  of  an  instru- 
ment, must  be  mutual ;  4  but  this  is  merely  another  way  of  stating  the  propo- 


California.  —  Leonis  v.  Lazzarovich,  55 
Cal.  52. 

Iowa.  —  Heaton  v.  Fryberger,  38  Iowa  185. 

Maryland.  —  Gebb  v.  Rose.  40  Md.  387. 

Montana.  —  Montana  Nat.  Bank  v.  Schmidt, 
6  Mont.  609. 

Rhode  Island.  —  Cannon  v.  Beatty,  19  R.  I 
524. 

South  Carolina. — ■  Williams  v.  Cudd,  26  S. 
Car.  213,  4  Am.  St.  Rep.  714. 

And  see  the  title  Separate  Property  op- 
Married  Women.  * 

1.  Where  Married  Women  Are  Given  Powers  of 
Femes  Sole  —  Equity  May  Correct  Deed  —  Ala- 
bama.—  Gardner  v.  Moore,  75  Ala.  394,  51 
Am.  Rep.  454. 

Co««i'<//V«/.  —  Haussraan  v.  Burnham,  59 
Conn.  117,  21  Am.  St.  Rep.  74. 

Illinois.  —  Bradshaw  v.  Atkins,  110  III.  323. 

Indiana.  —  Styers  v.  Robbins,  76  Ind.  547; 
Carper  v.  Munger,  62  Ind.  481. 

Washington.  —  Murdoch  v.  Leonard,  15 
Wash.  142. 

2.  Clerical  Mistakes.  —  Savings,  etc.,  Soc.  v. 

Meeks,  66  Cal.  371. 

3.  Statute  of  Frauds  Not  Applicable  —  Georgia. 
—  Wall  v.  Arrington.  13  Ga.  88. 

Illinois,  —  Hunter  7/.  Bilyeu,  30  111.  228. 

Indiana. — Jones  v.  Svveet,  77  Ind.  187; 
Morris  v.  Stern,  80  Ind.  227;  Louisville,  etc., 
R.  Co,  v.  Power,  119  Ind.  269. 

Iowa.  —  Gelpcke  v.  Blake,  15  Iowa  387,  83 
Am.  Dec.  418. 

Kansas. — Conavvay  v.  Gore,  24  Kan.  3S9. 

Kentucky.  —  Noel  -•.  Gill,  84  Ky.  241;  Turpin 
v.  Marksberry,  3  J.  J.  Marsh.  (Ky.)  622. 

louisiana.  —  Levy  v.  Ward,  33  La.  Ann. 
1033. 

Maryland.  —  Bond  v.  Dorsey,  65. Md.  310; 
Popplein  v.  Foley,  61  MJ.  3S1. 

Massachusetts.  —  Glass  1:  Hulbert,  102  Mass. 
24,  3  Am.  Rep.  418;  Goode  v.  Riley,  153  Mass. 
585. 

New  Hampshire.  —  Bushby  v.  Littlefield,  31 
N.  H.  193;  Bellows  v.  Stone,  14  N.  H.  175. 

New  York.  —  Prior  v.  Williams,  3  Abb.  App. 
Dec.  (N.  Y.)  624;  Gillespie  v.  Moon,  2  Johns. 
Ch.  (N.  Y.)  585,  7  Am.  Dec.  55g. 

Ohio.  —  Stites  v.  Wiedner,  35  Ohio  St.  555. 

Oregon.  —  Smith  v.  Butler,  11  Oregon  46. 

Pennsylvania  —  Schettiger  v.  Hopple,  3 
Grant  Cas.  (Pa.)  54;  Bartle  v.  Vosburv,  3 
Grant  Cas.  (Pa.)  277;  Huss  v.  Morris,  63  Pa. 
St.  3&7- 

Texas.  —  Bumpas  v.  Zarhary,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  672. 


Vermont.  —  Goodell  v.  Field,  15  Vt.  448. 
Wisconsin.  —  Petesch  v.  Hambach,  48  Wis. 
443- 

And  see  the  title  Parol  Evidence. 

4.  Mistake  Must  Be  Mutual —  United  States. 
—  New  York  L.  Ins.  Co.  v.  McMaster,  (C.  C. 
A.)  87  Fed.  Rep.  63;  Hervey's  Case,  13  Ct.  CI. 

322. 

Alabama.  —  Dulo  v.  Miller,  112  Ala.  687, 

Cali  fornia.  —  Seegelken  v.  Corey,  93  Cal.  92. 
Bui  see  Capelli  v.  Dondero,  123  Cal.  324. 

Connecticut.  —  Brainerd  v.  Arnold,  27  Conn. 
617;  Dunham  v.  New  Britain,  55  Conn.  378. 

Illinois.  —  Douglas  v.  Grant,  12  111.  App.  273. 

Indiana.  —  Schoonover  v.  Dougherty,  65  Ind. 
463;  Duiflinger  v.  Baker,  149  Ind.  375. 

Iowa. — Williams  v.  Hamilton,  104  Iowa 
423,  65  Am.  St.  Rep.  475. 

Maine.  — Andrews  v.  Andrews,  81  Me.  337; 
Young  v.  McGown,  62  Me.  56. 

Maryland.  —  Dulany  v.  Rogers,  50  Md.  524. 

Massachusetts.  —  Loud  v.  Barnes,  154  Mass. 
344;  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co  . 
107  Mass.  290;  German  American  Ins.  Co.  v. 
Davis,  131  Mass.  316;  Sawyer  v.  Hovey,  3 
Allen  (Mass.)  331,  81  Am.  Dec.  659. 

Mississippi.  —  Goodbar  v.  Dunn,  61  Miss. 
618. 

Missouri.  —  Grand  Lodge,  etc.,  v.  Sater,  44 
Mo.  App.  445. 

New  jersey.  —  Ramsey  z>.  Smith,  32  N.  J.  Eq. 
28;  Green  v.  Stone,  54  N.  J.  Eq.  387,  55  Am. 
St.  Rep.  577;  Dougherty  v.  Greenwich  Ins.  Co., 
(N.  J.  iSgs)  33  Atl.  Rep.  29^;  Morris  v.  Penrose, 
38  N.  J.  Eq.  629. 

New  York.  —  Lanier  -'.  Wyman,  5  Robt.  (N. 
Y.)  147;  Pennell  v.  Wilson,  2  Robt.  (N.  Y.)  505, 
2  Abb.  Pr.  N.  S.  (N.  Y.)  466;  O'Donnell  v. 
Harmon,  3  Daly  (N.  Y.)  424;  Mills  v.  Lewis, 
(Supm.  Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.)4iS; 
Ranney  v.  McMullen,  (N.  Y.  Super.  Ct.  Spec. 
T  )  5  Abb.  N.  Cas.  (N.  Y.)  246;  Albany  City 
Sav.  Inst.  v.  Burdick,  20  Hun  (N.  Y.)  104; 
Humphreys  v.  Hurtt,  20  Hun  (N.  Y.)  39S; 
Nevius  v.  Dunlap,  33  N.  Y.  676;  Bryce  v.  Loiil- 
lard  F.  Ins.  Co.,  55  N.  Y.  240,  14  Am.  Rep  249; 
Paine  v.  Jones,  75  N.  Y.  593. 

A'orth  Dakota.  —  Deering  v.  Russell,  5  N. 
Dak.  319. 

Oregon.  —  Kleinsorge  v.  Rohse,  25  Oregon  51. 
Tennessee. — Webster  v.  Stark,  ioLea(Tenn  ) 

406. 

Texas.  —  Jones  v.  Flournoy,  (Tex.  Civ.  App. 
1S96)  37  S.  W.  Rep.  236. 

Utah.  —  Deseret  Nat.  Bank  v.  Dinwoodey, 
17  Utah  43. 
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sition  that  there  must  be  a  definite  preceding  agreement  between  the  parties; 
for  proof  merely  of  a  unilateral  mistake,  that  is,  one  showing  the  instrument 
to  express  the  intention  of  one  of  the  parties  but  not  of  the  other,  would  dis- 
close a  want  of  concurrence  in  the  result  of  the  preceding  negotiations,  and 
hence  ground  for  rescission  but  not  for  reformation.' 

(b)  Mistake  of  Scrivener.  —  When  a  contract  is  explained  by  the  parties  to  a 
scrivener,  and  he  is  directed  to  prepare  a  deed  in  accordance  with  such  explana- 
tion, he  may  properly  be  regarded  as  the  agent  of  both  parties,  and  his  mis- 
take in  preparing  the  instrument  will  be  deemed  the  mistake  of  both;  or, 
rather,  proof  of  his  instructions  will  be  proof  of  the  preceding  agreement,  and 
the  discrepancy  between  these  instructions  and  the  instrument  as  drawn  will 
be  evidence  of  the  mistake.8 

(c)  Mistake  on  One  Side  and  Fraud  on  the  Other.  —  So  if  it  appears  that  the  party 
against  whom  the  relief  is  sought  acted  in  bad  faith  or  disingenuously,  with 
full  apprehension  that  the  instrument  did  not  express  the  contract,3  or  if 
confidence  was  reposed  in  him,  and  he  was  intrusted  with  and  assumed  the 
preparation  of  the  instrument,  and  in  its  preparation  wilfully  omitted  from, 
added  to,  or  misstated  the  terms  agreed  upon,  and  the  other  party,  relying  on 
its  correctness,  and  without  particular  examination  of  the  document  so  pre- 
pared, incautiously  assented  to  it,  under  the  supposition  that  it  conformed  to 
the  verbal  terms  of  the  negotiation  as  previously  agreed  upon,4  a  court  of 
equity  will  relieve  not  so  much  because  fraud  intercepts  the  operation  of  the 
rule,  as  for  the  reason  that  all  the  elements  of  an  error  of  expression  are  shown. 

(3)  Nature  of  Mistake.  —  In  every  case,  under  this  head,  the  only  inquiry 
is,  does  the  instrument  contain  what  the  parties  intended  that  it  should,  and 
understood  that  it  did?   Is  it  their  agreement?   If  not,  then  it  may  be  reformed 


West  Virginia.  —  Fishack  v.  Ball,  34  W.  Va. 
644;  Robinson  v.  Braiden,  44  W.  Va.  183. 

Wisconsin.  — St.  Clara  Female  Academy  v. 
Delaware  Ins.  Co.,  Q3  Wis.  57. 

1.  Douglas  v.  Grant,  12  111.  App.  273; 
Dulany  v.  Rogers,  50  Md.  524;  Diman  v.  Prov- 
idence, etc.,  R.  Co.,  5  R.  I.  130. 

Judicial  Sales.  —  Because  of  this  want  of 
mutuality  judicial  sales  are  not  as  a  general 
proposition  subject  to  correction  by  reforming 
the  deed.    Keepfer  v.  Force,  86  Ind.  81. 

So  a  Court  of  Equity  Has  No  Power  to  Reform  a 
"Will.  —  Nutt  v.  Nutt,  1  Freem.  (Miss)  128; 
Sherwood  v.  Sherwood,  45  Wis.  357,  30  Am. 
Rep.  757.  But  it  has  power  to  correct  a  mis- 
take in  printing  the  record  in  the  court  of  ap- 
peals, whereby  a  will  was  changed,  and  to 
establish  the  true  will.  Byrne  v.  Edmonds, 
23  Gratt.  (Va.)  200. 

Unilateral  Mistakes  —  Voluntary  Conveyances. 
—  The  rule  does  not  seem,  however,  to  apply 
to  voluntary  conveyances  which  the  donor 
seeks  to  reform  as  against  the  donee.  Milchell 
v.  Mitchell,  40  Ga.  11;  Roszell  v.  Roszell,  109 
Ind.  354. 

2.  Mistake  of  Scrivener  —  Connecticut.  —  Hart- 
ford, etc..  Ore  Co.  v.  Miller,  41  Conn.  112; 
Wooden  v.  Haviland,  18  Conn,  roi;  Sledwell 
v.  Anderson,  21  Conn.t  139. 

Georgia.  —  Rogers  v.  Atkinson,  1  Ga.  12. 

Iowa.  —  Nowlin  v.  Pyne,  47  Iowa  293. 

Kentucky.  —  Rice  v.  Hall,  (Ky.  1897)  42  S. 
W.  Rep.  99. 

Massachusetts.  —  Canedy  v.  Marcy,  13  Gray 
(Mass.)  373. 

New  Jersey.  —  Stines  v.  Hays,  36  N.  J.  Eq. 
364. 

New  York.  —  Hebler  v.  Brown,  (Supm.  Ct. 


Tr.  T.)  18  Misc.  (N.  Y.)  395;  Linton  v.  Un- 
excelled Fireworks  Co.,  128  N.  Y.  672;  Born 
v.  Schrenkeisen,  no  N.  Y.  55. 

Wisconsin.  —  Silbarz*.  Ryder,  63  Wis.  106. 

3.  Knowledge  by  Defendant  That  Instrument 
Does  Not  Express  the  Contract — California. — 
Higgins  v.  Parsons,  65  Cal.  280;  Wilson  v. 
Moriarty,  88  Cal.  207. 

Connecticut.  —  Essex  v.  Day,  52  Conn.  483. 

Georgia.  —  Wyche  v.  Green,  26  Ga.  415. 

Illinois.  —  Bergen  v.  Ebey,  88  111.  269. 

Indiana.  —  Roszell  v.  Roszell,  109  Ind.  354. 

Iowa.  —  Manatt  v.  Starr,  72  Iowa  677. 

New  York.  —  Kilmer  v.  Smith,  77  N.  Y.  226, 
33  Am.  Rep.  613. 

South  Dakota.  —  McCormick  Harvesting 
Mach.  Co.  v.  Woulph,  n  S.  Dak.  252. 

4.  Wilful  Misstatement  of  Contract  —  United 
States.  —  Snell  v.  Atlanlic  F.  &  M.  Ins.  Co.,  98 
U.  S.  85. 

California.  —  Moore  v.  Copp,  ng  Cal.  429. 

Iowa.  —  Winans  v.  Huyck,  71  Iowa  459; 
Williams  v.  Hamilton,  104  Iowa  423,  65  Am. 
St.  Rep.  475. 

New Jersey. — Cubberly  v.  Cubberly,  39  N. 
J.  Eq.  514. 

New  York. —  Brioso  v.  Pacific  Mut.  Ins. 
Co.,  4  Daly  (N.  Y.)  249. 

Wisconsin.  —  Kyle  v.  Fehley,  Si  Wis.  67,  29 
Am.  St.  Rep.  866. 

Parties  Standing  in  Confidential  Relations.  —  So 
if  an  aged  and  infirm  parent  makes  a  deed  to 
a  son  in  whom  confidence  is  reposed,  and  the 
son  in  drawing  the  deed  or  having  it  drawn 
wilfully  or  negligently  omits  the  reservaiion 
of  a  life  estate  to  the  grantor,  equity  will  re- 
form the  deed.  Purvines  v.  Harrison,  151  111. 
219:  Day  v.  Day,  84  N.  Car.  408. 
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by  aliunde  proof  so  as  to  make  it  the  evidence  of  what  was  the  true  bargain 
between  the  parties,1  and  it  is  wholly  immaterial  whether  the  defect  in  the 
instrument  is  in  a  statutory  or  a  common-law  requisite.2  or  whether  the 
parties  failed  to  make  the  instrument  in  the  form  they  intended,3  or  misappre- 
hended its  legal  effect.4 

c.  Deeds  Operative  Without  Correction.  —  A  mere  clerical  error  in 
a  conveyance  which  does  not  affect  its  validity  or  render  it  insensible  does 
not  require  correction,  but  the  instrument  will  be  construed  according  to  the 
manifest  intention  of  the  parties.5 

d.  Correction  at  Law.  —  While  a  court  of  law  has  no  power  to  reform 


1.  Nature  of  Mistake  Immaterial.  —  Wyche  v. 
Greene,  16  Ga.  49;  Kennard  v.  George,  44 
N.  H.  440;  Minot  v.  Tilion,  64  N.  H.  371; 
Beardsley  v.  Knight,  10  V(.  185,  33  Am.  Dec. 
'93- 

2.  Instrument  Invalid  as  a  Conveyance.  —  Kor- 

negay  v.  Everett,  99  N.  Car.  30. 

Where  an  Instrument  Purporting  to  Transfer 
Three  Shares  of  Bank  Stock  Is  Legally  Insufficient 
as  a  Conveyance,  and  will  be  refused  by  the 
officers  of  the  bink,  equity  will  compel  the  de- 
livery of  a  legal  transfer.  McKay  v.  Simpson, 
6  Ired  Eq.  (41  N.  Car,)  452 

3.  When  Instrument  Does  Not  Properly  Express 
Contract  — United  States,  —  Trenton  Terra  Cotta 
Co.  v.  Clay  Shingle  Co,,  80  Fed.  Rep.  46. 

Alabama.  —  Stevens  v.  Hertzler,  1 14  Ala.  563; 
Clark  v.  Hart,  57  Ala.  390. 

Connecticut.  —  West  v.  Suda,  69  Conn.  60; 
Parsons  v.  Hosmer,  2  Root  (Conn.)  1,  1  Am. 
Dec.  58. 

Florida.  —  Franklyn  v.  Jones,  22  Fla.  526. 

Georgia.  —  Rogers  v.  Atkinson,  1  Ga.  12; 
Collier  v.  Lanier,  1  Ga.  238;  Greer  v.  Cald- 
well, 14  Ga.  207,  58  Am.  Dec.  553;  Burke  v. 
Anderson,  40  Ga.  535. 

Illinois.  —  Bergen  v.  Ebey,  88  111.  269. 

Iowa.  —  Hallam  v.  Corlett,  71  Iowa  446. 

Kentucky.  —  Scales  v.  Ashbrook,  1  Met. 
(Ky.)  358.' 

Maryland.  —  Dulany  v.  Rogers,  50  Md.  524. 

Michigan.  —  Damm  v.  Moon,  48  Mich.  510; 
Burns  v.  Caskey,  100  Mich.  94. 

New  York.  —  Botsford  v.  McLean,  45  Barb. 
(N.  Y.)  478;  Champlin  v.  Laytin,  6  Paige  (N. 

y.)  189 

North  Carolina.  —  Huson  v.  Pittman,  2 
Hayw.  (3  N.  Car.)  331. 

Ohio.  —  Neininger  v.  State,  50  Ohio  St.  394, 
40  Am  St.  Rep.  674. 

Erroneous  Omission  or  Inclusion  of  Terms  — 
United  States.  — Harvey's  Case,  13  Ct.  CI.  322. 

California.  —  Pierson  v.  McCahill,  23  Cal. 
250. 

New  Jersey.  —  McCormick  v.  Stephany,  (N. 
J.  1900)48  Atl.  Rep.  25. 

New  York.  —  Real  Estate  Trust  Co.  v.  Balch, 
45  N.  Y.  Super.  Ct.  528. 

Pennsylvania.  —  Hamilton  v.  Asslin,  14  S.  & 
R.  (Pa.)  448. 

Wisconsin. — Waterman  v.  Dutton,  6  Wis.  265. 

Mistake  in  Stating  Amount  of  Goods  to  Be 
Delivered.  —  Park  v.  Blodgeti,  etc,  Co.,  64 
Conn.  28. 

Error  in   Stating  Amount  of  Excavation.  — 

Dunn  v.  O'Mara,  70  III.  App.  609. 

Calling  Mine  hy  Wrong  Name  in  contract  for 
delivery  of  ore  —  contract  reformed.  Firm- 
Stone  v.  De  Camp,  17  N.  J.  Eq.  309. 


Erroneous  Entry  by  Auctioneer.  —  A  court  of 

equity  has  the  power  and  will  exercise  it  to 
correct  an  erroneous  entry  by  an  auctioneer  of 
the  owner's  name  on  a  memorandum  of  sale 
of  lands.  Pugh  v.  Chesseldine,  11  Ohio  109, 
37  Am  Dec  414. 

An  Agreed  Verdict  which  is  so  framed  as  not 
to  carry  our  the  true  settlement  upon  which 
the  parties  had  agreed  will  be  set  aside.  Lucas 
v.  Lucas,  30  Ga.  191,  76  Am.  Dec.  642. 

4.  Mistake  as  to  Legal  Effect  of  Instrument  — 
Alabama.  — Clopton  v.  Martin,  11  Ala.  187; 
Larkins  v.  Biddle,  21  Ala.  252;  Trapp  v. 
Moore,  21  Ala.  693. 

Arkansas. — State  v.  Paup,  13  Ark.  129,  56 
Am.  Dec.  303. 

Connecticut.  — Wooden  v.  Haviland,  18  Conn. 
101;  Stedwell  v.  Anderson,  21  Conn.  139. 

Georgia.  —  Rogers  v.  Atkinson,  1  Ga.  12. 

Kentucky.  —  Kentucky  Citizens  Bldg.,  etc., 
Assoc.  v.  Lawrence,  (Ky.  1899)  49  S.  W.  Rep. 
1059- 

Massachusetts.  —  Canedy  v.  Marcy,  13  Gray 
(Mass.)  373. 

Mississippi.  —  Sparks  v.  Pittman,  51  Miss. 
5"- 

New  York.  —  Champlin  v.  Laytin,  6  Paige 
(N.  Y.)  189. 

North  Carolina.  —  Harrison  v.  Howard,  1 
Ired.  Eq.  (36  N.  Car.)  407. 

South  Carolina.  —  Desell  v.  Casey,  3  Desaus. 
(S.  Car  )  85. 

Immaterial  Whether  the  Instrument  Is  Prepared 
by  the  Parties  or  by  a  Scrivener.  —  Wyche  v. 
Greene,  16  Ga.  49. 

Mistake  in  the  Nature  of  the  Contract  Dis 
tinguished  from  Errors  of  Expression. —  Wheie 
parties,  to  carry  out  their  contract,  agree  to  use 
an  instrument  which  by  their  mistake  of  law 
will  not  effectuate  their  intention,  equity  will 
not  reform  the  instrument  or  substitute  an- 
other; but  where  parties  intending  to  reduce  a 
parol  agreement  to  writing,  arid  because  they 
are  ignorant  of  the  force  of  language,  and  mis- 
understanding the  meaning  of  the  terms 
used,  make  a  contract  different  from  that  de- 
signed, equity  will  grant  relief  by  reforming 
the  instrument  and  compelling  the  parties  to 
execute  and  perform  their  agreement  as  they 
made  it.  It  matters  not  whether  such  mistake 
be  called  one  of  law  or  fact.  Pitcher  v.  Hen- 
nessey, 48  N.  Y.  415.  And  see  supra,  this  sec- 
tion. Statement  of  Principle;  Mistake  as  to  Legal 
Effect. 

5.  Clerical  Errors.  —  Cornell  v.  Green,  88  Fed. 

Rep.  821;  Hayden  v.  Brown,  33  Oregon  221; 
Langley  v.  'Honey,  20  R.  I.  6q8.  And  see  the 
title  Interpretation  and  Construction,  vol. 
17,  P-  19. 
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an  instrument,1  yet  when  a  mistake  of  expression  is  obvious  upon  its  face  the 
court  may  in  effect  correct  it  by  giving  to  the  instrument,  in  an  action  upon 
it,  a  construction  which  will  effect  the  true  intentions  of  the  parties,2  and  a 
court  of  equity  will  sometimes  refuse  its  aid  when  the  remedy  at  law  is  ade- 
quate. :t  But  unless  the  mistake  is  patent,  a  court  of  law,  which  never  seeks 
to  discover  the  intention  of  the  parties  except  by  a  reasonable  interpretation 
of  the  words  of  their  contract,  will  not  hear  either  of  them  assert  that  the 
writing  does  not  correctly  express  their  agreement.4  It  might  be  otherwise, 
however,  in  those  states  where  equitable  defenses  to  legal  actions  are  admitted.8 

e.  Relief  IN  EQUI  TY  —  (i)  In  General  —  Mode  of  Belief.  —  But  ordinarily  a 
party  injured  by  a  mistake  of  this  character  is  compelled  to  resort  to  a  court 
of  equity  for  relief,  by  bill  praying  the  reformation  of  the  instrument,6  in 
which  may  be  joined  a  prayer  for  a  decree  compelling  the  specific  perform- 
ance of  the  contract,  if  executory,7  or  for  the  foreclosure  of  a  mortgage.8  A 
party  is  not,  however,  compelled  to  seek  affirmative  relief,  but  may  set  up  the 
mistake  to  rebut  an  equity,  as  where  the  other  party  seeks  to  foreclose  a 
mortgage  or  to  obtain  specific  performance  of  a  contract.9 

Requisites. — Of  course  the  ordinary  requisites  of  equitable  intervention 


1.  A  Court  of  Law  Cannot  Reform  a  Contract. 

—  Scheitiger  v.  Hopple,  3  Grant  Cas.  (Pa.)  54. 
Action  for  Breach  of  Covenant  —  1 1  is  not  essen- 
tial to  the  grantee's  tight  to  recover  damages 
for  the  breach  of  a  covenant  of  seizin  that  the 
deed  should  be  reformed  by  supplying  the 
omission  from  the  description  contained  in  the 
deed  of  the  name  of  the  state  in  which  the  land 
is  situated.  It  is  only  necessary  that  the 
identity  of  the  land  described  be  proved  under 
proper  averment,  and  that  the  breach  of  the 
coven int  with  resulting  damages  be  shown. 
Calion  v.  Lewis,  119  Ind.  181. 

2.  Construction  of  Instrument  at  law.  —  Wil- 
son v.  Wilson,  5  H.  L.  Cas.  66;  Bache  v.  Proc- 
tor, 1  Dougl.  384. 

3.  When  Remedy  at  Law  Is  Adequate  Equity 
Refuses  Aid.  —  Atlanta,  etc.,  R.  Co.  v.  Speer, 
3?  Ga.  550;  Loomis  v.  Freer,  4  111.  App.  547; 
Carr  v.  Williams,  10  Ohiosos,  36  Am.  Dec.  87. 

4.  Courts  of  Law  Bound  by  Words  of  Instrument. 

—  Hair  v.  Johnson,  35  111.  App.  562;  Rayburn 
v.  Deaver,  8  Mo.  104.    And  see  the  titles  Con- 

TRACTS,   vol.   7,   p.  112;     INTERPRETATION  AND 

Construction,  vol.  17,  p.  3. 

5.  In  Georgia,  in  an  action  upon  a  note  for 
the  purchase  price  of  goods,  the  buyer  may 
set  up  as  a  defense  the  breach  of  certain  con- 
ditions, which  should  have  been  inserted  in 
the  contract  of  sale,  and  which  by  mutual  mis- 
take were  omitted.  Byrd  v.  Campbell  Print- 
ing-Press,  etc.,  Co.,  94  Ga.  41. 

In  Louisiana  it  may  be  shown  in  an  action  of 
ejectment  that  the  sheriff's  deed,  under  which 
the  defendant  claims  title,  omitted  the  land 
in  controversy  by  mistake.  Gladdish  v.  God- 
ctiaux,  46  La.  Ann.  1571. 

6.  See  the  title  Reformation  and  Cancella- 
tion of  Instruments. 

7.  Executory  Contract  Reformed  and  Specifically 
Enforced  in  Same  Suit  —  Iowa.  —  Hallam  v.  Cor- 
lett,  71  Iowa  446. 

Maryland.  —  O'Keefe  v.  Irvington  Real 
Estate  Co.,  87  Md.  196. 

Missouri.  —  Hook  v.  Craighead,  32  Mo.  405. 

New  Jersey.  —  Keim  v.  Lindley,  (N.  J.  1895) 
30  All.  Rep.  1063. 

New  York.  —  Webb  v.  Morrison,  (N.  Y.  1899) 
53  N.  E.  Rep.  1 133. 


Tennessee.  —  Kelley  v.  McKinney,  5  Lea 
(Tenn.)  164. 

Note  Corrected  and  Judgment  Thereon  Rendered 
in  Same  Action.  —  Smith  v.  Walker,  7  Ind.  App. 
614. 

8.  Mortgage  Reformed  and  Foreclosure  Decreed 
in  Same  Suit  —  California.  —  De  Jarnatt  z: 
Cooper,  59  Cal.  703;  San  Jose  Ranch  Co.  u. 
San  Jose  Land,  etc.,  Co.,  132  Cal.  582. 

Colorado.  —  Denver  Brick,  etc.,  Co.  v.  Mc- 
Allister, 6  Colo.  261. 

Idaho.  —  Christensen  v.  Hollingsworth, 
(Idaho  1898)  53  Pac.  Rep.  211. 

Indiana.  — Conyers  v.  Mericles,  75  Ind.  443. 
Iowa.  —  Warburton  v.  Lauman.  2  Greene 
(Iowa)  420. 

Kansas.  —  Miller  v.  Davis,  10  Kan.  541. 
Description  of  Property  in  Suit  for  Foreclosure. 
—  Where  a  mortgage  is  inaccurate  in  its  de- 
scription of  the  premises,  and  has  some  ele- 
ments that  have  to  be  rejected  as  surplusage, 
but  the  description  is  nevertheless  sufficient, 
in  the  light  of  the  extrinsic  facts,  to  identify 
the  property  intended,  it  is  proper  in  a  bill  to 
foreclose  the  mortgage  to  describe  the  property 
actually  mortgaged  by  a  description  which  is 
accurate,  and  the  variance  in  terms  from  the 
description  in  the  mortgage  is  unimportan,. 
Slater  v.  Breese,  36  Mich.  77.  See  also  Crooks 
v.  Whitford,  47  Mich.  283 ;  Watson  v.  Sherman, 
84  111.  263. 

9.  Mistake  May  Ee  Set  Up  to  Rebut  Equity  — 

England.  — »  Joynes  v.  Statham,  3  Atk.  388. 

United  States.  —  M'Call  v.  Harrison,  1  Brock. 
(U.  S.)  126. 

Connecticut.  —  Chamberlain  v.  Thompson,  10 
Conn.  243,  26  Am.  Dec.  390;  Cook  v.  Preston, 
2  Root  (Conn.)  78;  Sanford  v.  Washburn,  2 
Root  (Conn.)  499;  Elmore  v.  Austin,  2  Root 
(Conn.)  415. 

Georgia.- — Wall  v.  Arrington,  13  Ga.  8S; 
Rogers  v.  Atkinson,  1  Ga.  12. 

Louisiana.  —  Lake  Bisteneau  Lumber  Co.  v. 
Mims,  50  La.  Ann.  619. 

Maine.  —  Peterson  v.  Grover,  20  Me.  363. 
Missouri.  —  Leitensdorfer  v.  Delphy,  15  Mo. 
16. 

New  Jersey.  —  Smith  v.  Allen,  I  N.  J.  Eq.  43, 
21  Am.  Dec.  33. 
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must  be  shown;  that  is,  the  complainant  must  be  privy  to  the  contract,  must 
not  be  a  mere  ■volunteer  or  in  default,  must  have  an  equity  superior  to  him 
against  whom  he  seeks  relief,  must  have  been  diligent  in  discovering  the  error 
and  seeking  its  correction,  and  must  not  by  his  conduct  have  ratified  the 
mistake  which  he  seeks  to  correct.1 

(2)  Deeds  of  Conveyance  —  (a)  Conveyances  Legally  Defective.  —  If  a  deed  of  con- 
veyance executed  in  pursuance  of  a  contract  for  the  sale  of  land  is  defective 
by  reason  of  the  omission  of  the  grantor  to  sign  the  instrument,2  or  the  failure 
of  the  grantor's  wife  3  or  husband  4  to  join  in  it,  or  because  of  the  defective 
execution  of  the  deed  where  the  grantor  is  a  corporation,5  or  the  omission  of 
a  seal  where  the  law  requires  one,e  equity  will  grant  relief  by  compelling  the 
execution  of  a  perfect  deed. 

(b)  Misdescription  of  Land  Conveyed.  —  When  the  land  described  in  a  deed  of 
conveyance  differs  from  that  contemplated  in  the  contract  of  purchase,  as 
where,  by  a  mistake  in  the  statement  of  the  boundaries,7  or  the  lot  8  or  sec- 
tion 9  number,  or  the  geographical  location  of  the  parcel  sold  in  relation  to 


New  York.  —  Gillespie  v.  Moon,  2  Johns. 
Ch.  (N.  Y.)  585,7  Am.  Dec.  559- 

Vermonl.  —  Beardsley  v.  Knight,  10  Vt.  185, 
33  Am.  Dec.  193;  Goodell  v.  Field,  15  Vt. 
448. 

Order  of  Military  Commandant.  —  A  court  of 
equity  has  no  jurisdiction  to  correct,  on  the 
ground  of  mistake,  the  order  of  a  military 
commandant  exercising  supreme  authority. 
Thomas  v.  Raymond,  4  S.  Car.  347. 

1.  See  the  title  Reformation  and  Cancella- 
tion of  Instruments. 

2.  Omission  of  Grantor  to  Sign  the  Conveyance. 

—  Martin  v.  Nixon,  92  Mo.  26. 

A  court  of  equity  will  correct  an  accidental 
omission  of  the  name  of  the  mortgagee  from 
a  mortgage.  Parlin  v.  Stone,  I  McCrary  (U. 
S.)  443- 

3.  Failure  of  Wife  to  Join  in  Conveyance.  — 

VVhitmore  v.  Hay,  85  Wis.  240,  39  Am.  St. 
Rep.  838. 

If  a  deed  of  trust  is  canceled  by  the  execu- 
tion of  a  deed  of  the  lands,  and  it  afterwards 
appears  that  the  conveyance  is  void  because 
the  wife  of  the  grantor  did  not  join  in  the  con- 
veyance, a  court  of  equity  will  restore  the 
deed  of  trust.  Sparks  v.  Pittman,  51  Miss. 
5". 

4.  Failure  of  Husband  to  Join  in  Conveyance. 

—  Collins  v.  Cornwell,  131  Ind.  20;  Kennard 
v.  George,  44  N.  H.  440. 

A  Mistaken  Recital  of  the  Consideration  con- 
tained in  a  warranty  deed  may  be  reformed  to 
agree  with  the  facts.  Yelton  v.  Hawkins,  2  J. 
J.  Marsh.  (Ky.)  r. 

So  a  deed  of  gift,  in  which  the  consideration 
was  expressed  as  "  for  the  natural  love  and 
affection  he  hath  for  said  [son's]  heirs,"  may 
be  reformed  to  read  "  for  his  grandchildren," 
if  such  was  the  grantor's  intention.  Huss  v. 
Morris,  63  Pa.  St.  367. 

5.  Defective  Execution  of  Deed  by  Corporation. 

—  Denver  Brick,  etc.,  Co.  v.  McAllister,  6 
Colo.  26r. 

A  Limitation  in  Derogation  of  the  Grant  is  a 

ground  for  the  reformation  of  the  deed  in 
equity.  Green  Bay,  etc.,  Canal  Co.  v.  Hewitt, 
62  Wis.  316. 

6.  Omission  of  Seal  —  Georgia. — Allen  v. 
Elder,  76  Ga.  674,  2  Am.  St.  Rep.  63. 


Massachusetts.  —  Gayiord  v.  Pelland,  169 
Mass.  356. 

Missouri.  —  Michel  v.  Tinsley,  69  Mo.  442. 

South  Carolina.  —  Wadsworthville  Poor 
School  v.  Bryson,  34  S.  Car.  401. 

Vermont.  —  Beardsley  v.  Knight,  10  Vt.  185, 
33  Am.  Dec.  193. 

Virginia.  —  Freeman  v.  Eacho,  79  Va.  43. 

Wisconsin.  — Dreutzer  v.  Lawrence,  58  Wis. 
594- 

And  see  the  title  Seals. 

Eecital  in  Sheriffs  Deed.  —  Where  in  a  sheriff's 
deed  the  recital  of  the  date  of  the  executions 
under  which  the  land  was  sold  as  required  by 
statute,  is  erroneous,  the  deed  may  be  cor- 
rected. Hawley  v.  Simons,  (111.  1887)  14  N.  E. 
Rep.  7. 

Omission  of  Recital  Required  by  Statute.  — 

Where  a  bill  of  sale  of  a  vessel  omits  to  recite 
at  length  the  certificate  of  registry  with  the 
collector  of  customs,  as  required  by  U.  S.  Rev. 
Stat.,  4170,  4312,  equity  will  reform  it. 
Sprague  v.  Thurber,  17  R.  I.  454. 

7.  Misdescription  of  Land  by  Boundaries  — 
Arkansas.  —  Felton  v.  Leigh,  48  Ark.  498. 

Illinois.  —  Parker  v.  Benjamin,  53  111.  255; 
Way  v.  Roth,  159  111.  162. 

Indiana.  —  Baker  v.  Pyatt,  108  Ind.  61;  Mer- 
chants, etc.,  Bldg.  Assoc.  v.  Scanlan,  144 
Ind.  11. 

Maine.  —  Peterson  v.  Grover,  20  Me.  363. 
New  Jersey.  —  Weston  v.  Wilson,  31  N.  J. 
Eq.  51. 

Wisconsin.  — James  v.  Cutler,  54  Wis.  172. 

8.  Mistake  in  Statement  of   Lot  Number  — 

Georgia.  —  Wall  v.  Arringlon,  13  Ga.  88;  Lowe 
v.  Allen,  68  Ga.  225. 

Iowa. — Warburton  v.  Lauman,  2  Greene 
(Iowa)  420. 

Nebraska. — Gwyer  v.  Spaulding,  33  Neb. 
573- 

New  Jersey.  —  Dod  v.  Paul,  43  N.  J.  Eq.  302. 
Ohio.  —  Skerrett?.  First  Presb.  Soc,  41  Ohio 
St.  606. 

South  Dakota. — McCormick  Harvester  Mach. 
Co.  v.  Woulph,  11  S.  Dak.  252. 

Tennessee.  —  Johnson  v.  Johnson,  8  Baxt. 
(Tenn.)  261. 

9.  Mistake  in  Section  Number.  —  Tillis  v. 
Smith,  108  Ala.  264. 
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the  whole  tract  described, 1  an  entirely  different  tract  is  conveyed  from  that 
intended;  or  where  there  is  an  omission  of  one  of  several  tracts  intended  to 
be  conveyed  by  the  deed  ;  a  or  where  from  a  misdescription  of  the  boundaries  3 
or  otherwise  the  tract  described  is  not  coextensive  with  the  tract  purchased,' 
or  the  description  does  not  cover  the  whole  tract  sold,5  or  covers  more  land 
than  was  sold,0  it  becomes  the  duty  of  a  court  of  chancery  to  grant  relief  by 
compelling  the  execution  of  a  deed  in  conformity  with  the  mutual  under- 
standing and  intentions  of  the  parties.7 


1.  Misstatement  of  Geographical  Position  of  Par- 
cel Conveyed. — Jones  v.  Sweet,  77  Ind.  187; 
Morrison  v.  Collier,  79  Ind.  417;  Sowler  v. 
Day,  58  Iowa  252;  Manatt  v.  Starr,  72  Iowa 
677;  Coleman  v.  Wo>lley,  3  Dana  (Ky.)  486; 
Simmons  v.  Noun,  3  Smed.  &  M.  (Miss.)  67; 
Lilley  v.  Equitable  Securities  Co.,  (Tex.  Civ. 
App.  1898)43  S.  W.  Rep  1082. 

2.  Omission  of  One  of  Several  Tracts  from  Con- 
veyance.—  Cake  v.  Peet,  49  Conn.  501;  White 
v.  Wilson,  6  Blackf.  (Ind.)  448,  39  Am.  Dec. 
437;  Ezell  v.  Peyton,  134  Mo.  484;  Tilton  v. 
Tilton,  9  N.  H.  385;  Hitchins  v.  Pet.tingill,  58 
N.  H.  3;  Long  v.  Harl.well,  34  N.  J.  L.  116; 
De  Riemer  v.  De  Cantillno,  4  Johns.  Ch.  (N. 
Y.)  85;  Crippen  v.  Baumes,  15  Hun  (N.  Y.) 
136;  Toledo^.  Schulters,  5  Ohio  Cir.  Dec.  269, 
11  Ohio  Cir.  Ct.  528. 

3.  Mistake  in  Boundaries  —  Illinois.  —  Dayton 
v.  Citizens  Nat.  Bank,  11  111.  App.  501. 

Kansas,  — Keys  v.  Lardner,  59  Kan.  545. 

Kentucky. — Cotton  v.  Ward,  3  T.  B.  Mon. 
(Ky.)  304;  McMillin  v.  McMillin,  7  T.  B.  Mon. 
(Ky.)  560. 

Maine.  —  Farley  v.  Bryant,  32  Me.  474. 

Mississippi.  —  Leonard  v.  Austin,  2  How. 
(Miss  )  888. 

North  Carolina.  —  Watson  v.  Cox,  1  Ired. 
Eq.  (36  N.  Car.)  389. 

South  Dakota.  —  MacVeagh  v.  Burns,  2  S. 
Dak.  S3: 

Tennessee.  —  Parish  v.  Scott,  10  Heisk. 
(Tenn.)  438. 

Virginia.  —  Keyton  v.  Brawford,  5  Leigh 
(Va.)  30. 

4.  Tract  Sold  and  Tract  Conveyed  Not  Coincident. 
—  Critchfield  Kline,  39  Kan.  721;  Jenkins 
v.  Jenkins  University,  17  Wash.  160. 

5.  Description  Not  Covering  Whole  Tract  In- 
tended. —  Kellogg  v.  Chapman,  30  Fed.  Rep. 
882;  Simmons  Creek  Coal  Co.  v.  Doran,  142 
U.  S.  417;  Stevens  v.  Holman,  112  Cal.  345,  53 
Am.  St.  Rep.  216;  Sronesifer  v.  Kilburn,  122 
Cal.  659;  Keister  v.  Myers,  115  Ind.  312;  Smith 
v.  Schweigerer,  129  Ind.  363;  Winans  v. 
Huyck,  71  Iowa  459;  Henderson  v.  Beasley, 
137  Mo.  199;  Hitchins  v.  Pettingill,  58  N.  H. 
386;  Moore  v.  Hazel  wood,  67  Tex.  624. 

6.  Description  Covering  More  Land  than  Sold  — 
Arkansas.  —  Clark  v.  Roots,  50  Ark.  179. 

Connecticut.  — Stedwell  v.  Anderson,  21 
Conn.  139. 

Florida.  — Jackson  v.  Magbee,  21  Fla.  622. 

Illinois. — Thompson  v.  Ladd,  169  111.  73. 

Maine.  —  Tucker  v.  Madden,  44  Me.  206; 
Andrews  v.  Andrews,  81  Me.  337. 

Michigan.  —  West  v.  Mahaney,  86  Mich.  121. 

Minnesota.  —  Benson  v.  Markoe,  37  Minn. 
30,  5  Am.  St.  Rep.  816. 

New  Jersey.  —  Read  v.  Cramer,  2  N.  J.  Eq. 
277.  34  Arn.  Dec.  204;  Loss  v.  Obry,  22  N.  J. 
Eq.  52. 


North  Carolina. —  Pugh  v.  Brittain,  2  Dev. 
Eq.  (17  N.  Car.)  34;  Scott  v.  Queen,  94  N.  Car. 
462. 

Ohio.  —  Stites  v.  Wiedner,  35  Ohio  St.  555. 
Pennsylvania.  —  Kostenbader  v.  Peters,  80 
Pa.  St.  438. 

Texas.  —  Elder  v.  Galveston  First  Nat.  Bank, 
91  Tex.  423. 

West  Virginia.  —  Baxter  v.  Tanner,  35  W. 
Va.  60. 

7.  Duty  of  Court  to  Supply  Defects  in  Description 

—  Alabama.  —  Fields  v.  Clayton,  117  Ala.  538, 
67  Am.  St.  Rep.  189;  Dozier  v.  Mitchell,  65 
Ala.  511;  Reddick  v.  Long,  124  Ala.  260. 

Arkansas.  —  Blackburn  v.  Randolph,  33  Ark. 
119;  Knight  v.  Glasscock,  51  Ark.  390. 

Georgia.  —  Thomas  v.  Dockins,  75  Ga.  347. 
Illinois.  —  Mills  v.  Lockwood,  42  111.  ill. 
Indiana.  —  Wilson  v.  Stewart,  63  Ind.  294; 
Robbins  v.  Magee,  76  Ind.  381;  Lucas  v. 
Labertue,  88  Ind.  277;  McCasland  v.  ^Etna  L. 
Ins.  Co.,  108  Ind.  130;  Baker  v.  Pyatt,  108 
Ind.  61. 

Massachusetts.  —  Glass  v.  Hulbert,  102  Mass. 
24,  3  Am.  Rep.  418;  Wilcox  v.  Lucas,  121 
Mass.  21. 

Michigan.  —  Taber  v.  Shattuck,  55  Mich. 
37o. 

Minnesota.  —  Christman  v.  Colbert,  33  Minn. 
509. 

Mississippi.  —  Dunbar  v.  Newman,  46  Miss. 
231. 

Missouri.  —  Hutsell  v.  Crewse,  138  Mo.  1. 
Ohio.  —  Broadwell  v.  Phillips,  30  Ohio  St. 
255. 

Pennsylvania.  —  Fallon  v.  Paris,  14  Montg. 
Co.  Rep.  (Pa.)  56. 

Wisconsin. — James  v.  Cutler,  54  Wis.  172; 
Fuchs  v.  Treat,  41  Wis.  404. 

Deeds  of  Partition.  —  Boone  v.  Ridgway,  29 
N.  J.  Eq.  543;  May  v.  Adams,  58  Vt.  74. 

The  Fact  that  a  Statute  Requires  a  Mortgage  on 
the  Homestead  to  Be  Signed  and  Acknowledged  by 
the  Wife  in  the  statutory  form  does  not  prevent 
the  reformation  of  the  instrument,  on  the 
ground  that  the  mortgage  as  reformed  would 
not  be  acknowledged  by  the  wife.  Stevens  v. 
Holman,  112  Cal.  345,  53  Am.  St.  Rep. 
216. 

Where  the  Description  Used  Is  So  Defective  as  to 
Convey  Nothing,  and  the  mistake  of  the  parties 
is  in  supposing  the  description  to  be  sufficient, 
it  is  a  mistake  as  to  the  legal  sufficiency  of  the 
description  used,  and  the  deed  will  not  be  re- 
formed. Easter  v.  Severin,  64  Ind.  375,  78 
Ind.  540;  Armstrong  v.  Short,  95  Ind.  327. 

Use  of  Repugnant  Terms.  —  Where  a  mort- 
gage contains  a  sufficiently  accurate  descrip- 
tion of  the  property,  repugnant  terms  intro- 
duced by  mistake  may  be  corrected  in  equity. 
Post  v  Springfield  First  Nat.  Bank.  138  111. 
559- 

82?  Volume  XX. 


Effect  upon  Contracts. 


MISTAKE. 


Errors  of  Expression. 


(c)  Mistake  in  Quantity  of  Interest  Conveyed.  —  So  too  of  the  quantity  of  interest 
conveyed.  If  .by  the  omission  of  words  of  inheritance,1  or  the  use  of 
improper  words,2  an  estate  for  life  is  conveyed  instead  of  a  fee  simple  as  was 
intended,  or  if  by  mistake  a  fee  simple  is  conveyed  when  it  was  intended  to 
convey  only  an  estate  for  the  life  of  the  grantor,3  or  for  the  life  of  the 
grantee  with  remainder  to  her  children,4  or  if  an  estate  is  conveyed  to  a 
woman  and  her  husband  when  the  intention  was  to  secure  the  property  to 
her  sole  and  separate  use.5  or  if  by  the  omission  of  a  declaration  of  trust  a 
beneficial  interest  is  vested  in  the  grantee  when  it  was  intended  merely  to 
invest  him  with  the  legal  title,6  equity  will  reform  the  deed  in  accordance 
with  the  agreement  in  pursuance  of  which  it  was  given;  and  a  like  power  will 
be  exercised  where  a  deed  conveys  the  whole  interest  when  it  was  intended 
to  convey  a  moiety  only,7  or  where  a  moiety  only  is  conveyed  when  the 
intention  was  to  convey  the  whole.8 

(d)  Mistake  in  Reservations  and  Exceptions.  —  If  a  deed  of  Conveyance  by  the 
mutual  mistake  of  the  parties  omits  the  reservation  of  a  right  of  way  through 
the  land  conveyed,9  or  of  the  underlying  coal,10  or  a  growing  crop,11  or  stand- 
ing timber,12  or  of  a  right  to  flood  some  part  of  such  land,13  or  omits  the 
exception  of  a  mortgage,14  or  misstates  the  amount  of  it,15  equity  will  relieve 
by  supplying  the  deficiencies. 

(e)  Mistake  in  Conditions.  — ■  An  omission  by  mistake  of  certain  conditions  from 
a  deed  whereby  a  lease,18  or  an  instrument  intended  as  a  mortgage,17  is  given 


1.  Omission  of  Words  of  Inheritance  —  Con- 
necticut. —  Chamberlain  v.  Thompson,  10 
Conn.  243,  26  Am.  Dec.  390. 

Indiana.  -  Nicholson  v.  Caress,  59  Ind.  39. 
Missouri.  —  Leitensdorfer  v.  Delphy,  15  Mo. 
166. 

New  Jersey.  —  Randolph  v.  New  Jersey  West 
Line  R.  Co.,  28  N.  J.  Eq.  49;  Wanner  v.  Sis- 
son  29  N.  J.  Eq.  141;  Gale  v.  Morris,  29  N.  J. 
Eq.  222;  McMillan  v.  Fish,  29  N.  J.  Eq.  610; 
Coe  v.  New  Jersey  Midland  R.  Co.,  31  N.  J. 
Eq.  105;  Holn-e  v.  Shinn,  (N.  J.  1901)49  Atl. 
Rep.  151 ;  Trusdell  v.  Lehman,  47  N.  J.  Eq.  218. 

North  Carolina.  —  Springs  v.  Harven,  3 
Jones  Eq.  (56  N.  Car.)  96;  Rackley  v.  Chest- 
nutt,  no  N.  Car.  262. 

South  Carolina.  —  Brock  v.  O'Dell,  44  S. 
Car.  22. 

Tennessee.  —  Cromwell  v.  Winchester,  2 
Head  (Tenn.)  389. 

Wisconsin.  —  Lardner  v.  Williams,  98  Wis. 
5H. 

2.  Conveyance  to  "  Successors "  Instead  of 
"Heirs."  —  Wheeler  v.  Kirtland,  23  N.  J.  Eq. 
13;  McMillan  v.  Fish  Co.,  29  N.  J.  Eq.  610;  M. 
E.  Church  v.  Town,  47  N.  J.  Eq.  400. 

3.  Conveyance  of  Fee  Simple  Instead  of  Estate 
Pur  Autre  Vie.  —  Cooke  v.  Husbands,  11  Md. 
492;  Summers  Coleman,  80  Mo.  488;  Pullen 
v.  Mullen,  12  Leigh  (Va.)  434. 

A  marriage  setllement  which  by  mistake 
gives  ihe  husband  an  estate  for  the  life  of  his 
wife  may  be  reformed  so  as  to  create  an  estate 
in  him  for  his  own  life.  Garner  v.  Garner,  1 
Desaus.  (S.  Car.)  437. 

4.  Fee  Simple  Instead  of  Estate  Tail.  —  Wyche 
v.  Greene,  16  Ga.  49;  Clayton  v.  Freet,  10 
Ohio  St.  544.  Contra,  Goltra  v.  Sanasack,  53 
111.  456. 

5.  Conveyance  to  Woman  and  Husband  Instead 
of  Conveyance  for  Her  Separate  Use.  —  Stone  v. 
Hale,  17  Ala.  557,  52  Am.  Dec.  185;  Larkins 
v.  Biddle,  21  Ala.  252;  Berry  v.  Sowell,  72 
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Ala.  14;  Courtright  v.  Courtright,  63  Iowa  356. 
Contra,  Fergerson  v.  Fergerson,  I  Ga.  Dec. 
(pt.  i.)  135. 

6.  Omission  of  Declaration  of  Trust.  —  Sullivan 
v.  Bruhling,  66  Wis.  472. 

7.  Conveyance  of  Whole  Interest  Instead  of 
Moiety.  —  Green  Bay,  etc.,  Canal  Co.  v.  Hewitt, 
62  Wis.  316. 

If  an  Assignment  of  the  Whole  Mortgage  Be 
Made  by  Mistake,  Instead  of  a  Part,  that  may  be 
corrected  in  chancery  by  a  bill  brought  for 
that   purpose    against    the    proper  parties 
Langdon  v.  Keith,  9  Vt.  299. 

8.  Conveyance  of  Moiety  Instead  of  Whole  In- 
terest.—  Brown  v.  Cranberry  Iron,  etc.,  Co., 
82  Fed.  Rep.  351,  84  Fed.  Rep.  930,  42  U.  S. 
App.  675. 

9.  Omission  of  Reservations  and  Exceptions  — 
Eight  of  Way.  —  Schautz  v.  Keener,  S7  Ind. 
258.  See  also  Haslett  v.  Stephany,  55  N.  J. 
Eq.  68;  Stines  v.  Hays,  36  N.  J.  Eq.  364. 

10.  Underlying  Coal. — Cook  v.  Liston,  192  Pa. 
St.  19. 

11.  Growing  Crops.—  Warrick  v.  Smith,  137  111. 
504- 

12.  Standing  Timber.  —  Smith  v.  Wakeman, 
114  Mich.  611;  Sawyer  v.  Hanson,  48  Wis.  611. 

13.  Right  to  Flood  Part  of  Land.  —  Le  Roy  v. 
Plait,  4  Paige  (N.  Y.)  77. 

14.  Exception  of  Mortgage. — Zack  v.  K  rail,  64 
Iowa  88. 

Exception  of  Certain  Ore  Rights.  —  Hartford, 

etc  ,  Ore  Co.  v.  Miller,  41  Conn.  112. 

15.  Misstatement  of  Mortgage  Excepted.  —  Mis- 
sissippi Valley  Trust  Co.  v.  McDonald,  146 

Mo.  467. 

16.  Omission  of  Clause  Terminating  lease  upon 
Destruction  of  the  Property.  —  Reed  v.  Root,  59 

Iowa  359. 

17.  Omission  of  Defeasance  Clause  —  Grantor 
Allowed  to  Redeem.  —  Washburn  v.  Merrills,  1 

Day  (Conn.)  139,  2  Am.  Dec.  59.  But  see 
contra,  Barnett  v.  People's  Bank,  65  Ga.  51. 
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an  operation  contrary  to  the  common  understanding  of  the  parties,  may  be 
corrected  in  equity,  as  may  also  a  misdescription  of  the  debts  intended  to  be 
secured  by  the  deed.1 

(f)  Omission  or  Wrongful  Insertion  of  Covenants.  —  A  covenant  by  a  grantor  to 
warrant  the  title, 3  or  by  a  grantee  to  support  the  grantor,3  or  maintain  a 
road,4  or  assume  the  payment  of  a  mortgage,5  or  by  a  lessee  to  maintain  the 
premises  in  proper  repair,*  may  be  supplied  in  equity  if  it  is  shown  that  the 
omission  of  these  covenants  from  the  deed  proceeded  from  a  common  mis- 
take. So  if  a  covenant  by  the  grantor  to  warrant  the  title  7  or  by  the  grantee 
to  assume  and  pay  a  mortgage  H  is  put  in  the  deed  by  mistake  it  may  be 
expunged. 

(3)  Promissory  Notes.  —  If  a  promissory  note,  by  the  mutual  mistake  of 
the  parties,  is  drawn  for  a  sum  greater  than  the  debt  for  which  it  is  given,9 
or  is  made  solvable  in  a  different  medium  of  payment  from  that  intended,10 
or  is  drawn  payable  at  an  impossible  date,11  or  without  interest  when  the  pay- 
ment of  interest  was  intended, ia  or  if  it  provides  for  the  payment  of  interest  at 


1.  Mistake  in  Description  of  Debts  Secured.  — 
Trapp  v.  Moore,  21  Ala.  693;  Blackburn  Uni- 
versity v.  Weer,  21  111.  App.  29;  Exchange 
Bank  v.  Russell,  50  Mo.  531;  Minot  v.  Tilton, 
64  N.  H.  371. 

2.  Omission  of  Covenant  of  Warranty.  —  E  vants 
v.  Strode,  11  Ohio  480,  38  Am.  Dec.  744.  But 
see  contra,  Gordere  v.  Downi  lg,  18  III.  492. 

3.  Omission  of  Covenant  to  Support  Grantor.  — 
Savage  v.  McCorkle,  17  Oregon  42. 

Failure  to  Provide  for  Security.  —  Where  a 
deed  given  in  consideration  of  the  support  of 
the  grantee  inadvertently  omitted  to  provide 
any  proper  security  for  the  performance  of  the 
agreement,  the  court  may  decree  the  execu- 
tion of  such  securities  as  will  insure  its  per- 
formance. Van  Donge  v.  Van  Donge,  23 
Mich.  321. 

4.  Omission  of  Covenant  to  Maintain  Road.  — 

Green  v.  Morris,  etc.,  R.  Co.,  12  N.  J.  Eq.  165. 

5.  Omission  of  Covenant  to  Assume  Payment  of 
Mortgage.  —  Stephenson  v.  Elliott,  53  Kan.  550. 

6.  Omission  of  Covenant  by  Lessee  to  Repair.  — 
Silbar  v.  Ryder,  63  Wis.  106. 

7.  Erroneous  Insertion  of  Covenant  of  Warranty. 
—  Kyle  v.  Fehley,  81  Wis.  67,  29  Am.  St.  Rep. 
866. 

8.  Erroneous  Insertion  of  Covenant  to  Assume 
Mortgage.  —  Elliott  v.  Sacketl,  108  U.  S.  132; 
Jones  v.  Price,  (Iowa  1901)  86  N.  W.  Rep.  219; 
Kilmer  v.  Smith,  77  N.  Y.  226,  33  Am.  Rep. 
613. 

Covenant  of  Warranty  of  Soundness  of  Slave  Ex- 
punged.—  Clopton  v.  Martin,  11  Ala.  187. 

Contract  for  the  Sale  of  land.  —  Equity  will  not 
decree  the  specific  performance  of  a  contract 
to  convey  land  when  there  has  been  a  mistake 
in  the  description  of  the  land  to  be  conveyed. 
Mansfield  v.  Sherman,  81  Me.  365;  Bickhain 
v.  Gough,  4  Har.  &  M.  (Md.)  17.  But  equity 
will  correct  the  mistake.  Fero  v.  Loud,  etc., 
Lumber  Co.,  101  Mich.  310;  Arend  v.  Laing, 
79  Hun  (N.  Y.)  203;  Gower  v.  Slerner,  2  Whart. 
(Pa.)  75.  And  equity  may  specifically  enforce 
the  performance  of  the  contract  as  corrected  in 
the  same  suit.  Webb  v.  Morrison,  92  Hun  (N. 
Y.)  605,  37  N.  Y.  Supp.  449.  And  see  cases 
cited  supra,  this  subsection,  Relief  in  Equity  — 
In  General. 

A  Mistake  in  a  Levy  of  Attachment,  Execution, 
and  Certificate  of  Sale  may  be  corrected  in 
equity.    Wardlavv  v.  Wardlaw,  50  Ga.  544; 


Gaunt  v.  Froelich,  24  III.  App.  303;  Whitney 
v.  Armstrong,  32  Iowa  9. 

Distribution  of  Estate.  —  Equity  has  jurisdic- 
tion to  grant  relief  against  a  mistake  made  in 
computing  the  amount  due  certain  distributees 
according  to  an  agreement  made  between  the 
heirs.    Pool  v.  Docker,  92  111.  501. 

A  Settlement  of  Accounts  may  be  opened  in 
equity  and  corrected  for  mutual  mistake. 
Delta  County  v.  Gunnison  County,  17  Colo. 
41;  McMullen  v.  Lockwood,  4  Del.  Ch.  568; 
Osborn  v.  Miner,  46  111.  App.  133;  Waggoner 
v.  Minier,  7  J.  J.  Marsh.  (Ky.)  173;  Murphy  v. 
Kastner,  50  N.  J.  Eq.  214;  M'Crae  v.  Hollis,  4 
Desaus.  (S.  Car.)  122;  Halcomb  v.  Innis,  4 
Call  (Va.)  364.  And  see  the  title  Accounts, 
vol.  1,  p.  433. 

9.  Note  Drawn  for  Too  Large  a  Sum.  —  Rigsbee 
v.  Trees,  21  Ind.  277;  Harrison  v.  Jameson,  3 
J.  J.  Marsh.  (Ky.)  232;  Gould  v.  Emerson,  160 
Mass.  438,  39  Am.  St.  Rep.  501;  Graham  v. 
Guinn,  (Tenn.  Ch.  1897)  43  S.  W.  Rep.  749. 

10.  Note  Reformed  by  Adding  the  Word  "  Gold." 
—  Gammage  v.  Moore,  42  Tex.  170. 

Supplying  the  Word  "Dollars."  —  Newcomer 
v.  Kline,  II  Gill  &  J,  (Md.)  457,  37  Am.  Dec.  74. 

Supplying  the  Words  "  In  Currency."  —  Fish- 
back  v.  Woodford,  1  J.  J.  Marsh.  (Ky.)  84,  19 
Am.  Dec.  55. 

Supplying  the  Words  "  Payable  in  Current  Bank- 
notes."—  Talley  v.  Courtney,  1  Heisk.  (Tenn.) 
715- 

Correcting  "  Dollars  "  to  Read  "  Commonwealth 
Paper."  —  Parcels  v.  Gohegan,  2  J.  J.  Marsh. 
(Ky.)  133. 

Correcting  the  Words  "  Current  Money  of  Ken- 
tucky "  to  Read  "  Current  Bank  Paper  of  the 
State." — -Burden  v.  Simms,  3  J.  J.  Marsh. 
(Ky.)  190;  Bryan  v.  Masterson,  4  J.  J.  Marsh. 

(Ky  )  225. 

Mistake  as  to  Legal  Effect  of  Terms.  —  But  see 
Wood  v.  Price,  46  111.  439,  in  which  it  was 
held  that  where  bills  are  made  payable  in  cur- 
rent funds,  a  court  of  equity  will  not  reform 
them  on  the  ground  that  the  parties  used  these 
terms  under  a  misapprehension  of  their  legal 
effect,  and  intended  that  the  bills  should  be 
payable  in  banknotes. 

11.  Note  Drawn  Payable  at  Impossible  Date.— 
Savage  v.  Berry,  3  111.  545. 

12.  Omission  01  Provision  for  Interest.  —  Bots- 
ford  v.  McLean,  45  Barb.  (N.  Y.)47S;  Bayrhoff 
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periods  different  from  those  contemplated  in  the  agreement.1  or  is  executed 
in  such  a  way  as  to  make  it  the  personal  obligation  of  the  party-  who  signed 
it.  instead  of  that  of  a  corporation  which  it  was  intended  to  bind,*  a  court  of 
equity  will,  as  between  the  original  parties  or  those  without  superior  equities, 
correct  it  so  as  to  make  it  conform  to  the  agreement  under  which  it  was 
given. 

Reforming  Indorsements.  —  So,  subject  to  the  same  limitation,  an  indorsement  on 
a  note  may  be  reformed  by  adding  a  name  which  was  mistakenly  omitted,3 
or  an  absolute  indorsement  may  be  qualified  by  proof  that  it  was  a  mere 
transfer  without  recourse.4 

(4)  Bonds.  —  Equity  has  power  to  reform  a  bond,  against  sureties  5  as  well  as 
principal,  if  by  reason  of  the  omission  of  certain  necessary  words,6  or  the  use 
of  a  different  word  from  that  intended,'  or  the  misstatement  of  a  date,8  or 
by  the  omission  of  the  penalty,9  or  of  a  material  provision,10  or  of  the  name  of 
the  estate  for  the  administration  of  which  it  was  given,11  or  of  a  seal,12  it  is 
imperfect  or  misstates  the  contract. 

(5)  Insurance  Policies.  — -  An  insurance  policy  will  be  reformed  so  as  to 
express  the  true  contract,13  if  by  mistake  it  is  issued  to  the  wrong  person,14 
or  misdescribes  the  subject-matter,15  or  the  interest  of  the  insured  therein,16  or 
fixes  the  wrong  date  for  the  commencement 17  or  expiration18  of  the  risk,  or 


v.  Rohde,  (C.  PI.  Gen.  T.)  16  N.  Y.  Supp.  851; 
Gump's  Appeal,  65  Pa.  St.  476. 

Mistake  as  to  Legal  Effect  of  Interest  Clause.  — 
But  equity  will  not  reform  a  promissory  note, 
payable  with  interest  from  date,  by  adding  the 
words,  "  until  paid,"  though  the  parties  in- 
tended it  to  pay  interest  after  as  well  as  be- 
fore maturity,  if  they  omitted  the  words  only 
because  they  thought  them  unnecessary. 
Rector  v.  Collins,  46  Ark.  167,  55  Am.  Rep. 
571;  Hicks  v.  Coody,  49  Ark.  425. 

1.  Mistake  in  Statement  of  Periods  When  Inter- 
est Payable.  —  Turpin  v.  Gresham,  106  Iowa 
187;  McClure  v.  Little,  15  Utah  379,  62  Am. 
St.  Rep.  938. 

Usurious  Note.  —  If  a  promissory  note  by  ig- 
norance of  the  parties  be  made  to  draw  an 
usurious  rate  of  interest,  equity  will  not  re- 
form it.  Ottenheimer  v.  Cook,  10  Heisk. 
(Tenn.)  309. 

2.  Corporation  Note  Executed  as  a  Personal  Obli- 
gation.—  Fisher  v.  Barnett,  56  111.  App.  64.9; 
Prescott  v.  Hixon,  22  Ind.  App.  139,  72  Am. 
St.  Rep.  291;  Lee  v.  Percival,  85  Iowa 
639. 

3.  Omission  of  Name  from  Indorsement.  —  Hea- 
ton  v.  Ainley,  (Iowa  1898)74  N.  W.  Rep.  766. 

4.  Omission  of  Words  "  Without  Recourse."  — 
Stafford  v.  Fetters,  55  Iowa  484. 

5.  Bond  Reformed  Against  Sureties.  —  State  v. 
Frank,  51  Mo.  98;  Smiih  v.  Allen,  1  N.  J.  Eq. 
43,  21  Am.  Dec.  33;  Prior  v.  Williams,  3  Abb. 
App.  Dec.  (N.  Y.)  624;  Huson  v.  Pittman,  2 
Hayw.  (3  N.  Car.)  331. 

6.  Omission  of  Necessary  Words.  —  Gray  v. 
Rumph,  2  Hill  Eq.  (S.  Car.)  6. 

7.  Use  of  Wrong  Words.  —  Clute  v.  Knies, 
102  N.  Y.  377. 

8.  Misstatement  of  Date.  —  Lewiston  v.  Gagne, 
89  Me.  395,  56  Am.  St.  Rep.  432. 

9.  Omission  of  Penalty.  —  Stale  v.  Frank,  51 
Mo.  98. 

10.  Omission  of  Material  Provision.  —  Essex  v. 
Day,  52  Conn.  483. 

11.  Administrator's  Bond — Omission  of  Name  of 
Estate.  —  Foley  v.  Hamilton.  89  Iowa  686. 


12.  Omission  of  Seal. — Montville  v.  Haughton, 

7  Conn.  543;  Keith  v.  Henkleman,68  111.  App. 
623;  Duval  v.  Brady,  4  Lea  (Tenn.)  528;  Pro- 
bate Ct.  v.  May,  52  Vt.  182. 

13.  Insurance  Policies  May  Be  Reformed. — Mot- 
teux  v.  London  Assur.  Co.,  1  Atk.  545;  Hearn 
v.  Equitable  Safety  Ins.  Co.,  4  Cliff.  (U.  S.)  192; 
Williams  v.  North  German  Ins.  Co.,  24  Fed. 
Rep.  625;  Providence  Washington  Ins.  Co.  v. 
Brummelkamp,  58  Fed.  Rep.  918;  Tesson  v. 
Atlantic  Mut.  Ins.  Co..  40  Mo.  33,  93  Am.  Dec. 
293.  And  see  the  title  Insurance,  vol.  16,  p. 
869. 

A  Certificate  of  Membership  in  a  Mutual  Benefit 

Association  May  Be  Reformed  after  the  member's 
death  by  inserting  the  name  of  the  benenciary. 
Scott  v.  Provident  Mut.  Relief  Assoc..  63  N. 
H.  556. 

14.  Policy  Issued  to  Individual  Partner  Instead 
of  to  the  Firm.  —  Snell  v.  Atlantic  F.  &  M.  Ins. 
Co.,  98  U.  S.  85;  Keith  v.  Globe  Ins.  Co.,  52 
III.  518,  4  Am.  Rep.  624. 

Policy  Issued  to  Wife  Instead  of  to  Husband.  — 
Lancashire  Ins.  Co.  v.  Lucas,  (Ky.  T896)  34  S. 
W.  Rep.  899. 

Policy  Issued  to  Agent  Instead  of  to  Owner.  — 
Hill  v.  Millville  Mut.  M.  &  F.  Ins.  Co.,  39  N. 
J.  Eq.  66. 

15.  Misdescription  of  Subject-matter.  —  Moliere 

v.  Pennsylvania  F.  Ins.  Co..  5  Rawle  (Pa.) 
342,  28  Am.  Dec.  675. 

16.  Interest  Insured  as  Owner  Instead  of  as  Mort- 
gagee.—  Bailey  z\  American  Cent.  Ins.  Co,,  4 
McCrary  (U.  S.)22i;  Fink  z:  Queen  Ins.  Co., 
24  Fed.  Rep.  318;  Woodbury  Saw  Bank,  etc., 
Assoc.  v.  Charter  Oak  F.  &  M.  Ins.  Co.,  31 
Conn.  517;  Balen  v.  Hanover  F.  Ins.  Co.,  67 
Mich.  179. 

Interest  Insured  as  a  Fee  Instead  of  as  a  Lease- 
hold. —  Ben  Franklin  Ins.  Co.  v.  Gillett,  54 

Md.  212. 

17.  Misstatement  of  Date  of  Commencement  of 
Risk. —  Knox  z.  Lycoming  F.  Ins.  Co.,  50  Wis. 
671. 

18.  Misstatement  of  Date  of  Expiration  of  Risk. 

—  Mercanlile  Ins.  Co.  v.  Jaynes,  S7  111.  199. 
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limits  the  insured  vessel  to  the  use  of  one  port  instead  of  two,1  or  contains  pro- 
visions not  contemplated  in  the  agreement  for  insurance,3  or  not  contained 
in  a  former  policy  of  which  the  one  in  controversy  was  a  renewal.3  After  a 
loss  has  occurred  the  policy  may  be  reformed  and  enforced  in  the  same  suit.4 
5.  Errors  Committed  Through  Negligence — a.  STATEMENT  OF  Rule. — 
It  is  an  elementary  rule  of  equity  jurisprudence  that  a  court  of  chancery  will 
assist  only  the  vigilant.  Hence  it  will  not  relieve  against  the  results  of  an 
essential  error  when,  by  the  use  of  ordinary  diligence,  the  party  affected  could 
have  had  a  knowledge  of  the  truth,5  or  against  an  error  of  expression  which 
occurred  through  the  complainant's  negligence  in  the  framing  of  the  instru- 
ment,6 or  through  mutual  carelessness  in  procuring  a  description  of  the  land 
conveyed.7 

If  a  Person  Accepts  an  Ambiguous  Offer  without  looking  at  it  he  will,  notwith- 
standing his  mistake,  be  bound  by  the  contract.8  So  if  a  purchaser  of  real 
property  at  auction  omits  to  look  at  the  plans,  but  purchases  under  the  mis- 
taken impression  that  property  adjoining,  which  had  been  occupied  in  common 
with  the  property  sold,  was  a  part  thereof,  he  cannot  resist  the  specific  per- 
formance of  the  contract  on  the  ground  of  mistake.9 

b.  Where  Both  Parties  Are  Negligent.  —  Nor  does  the  circumstance 
that  both  were  equally  mistaken  concerning  the  fact  affect  the  transaction,  if 
the  mistake  was  one  which  either,  by  the  exercise  of  ordinary  diligence,  might 
have  discovered.  Where  the  circumstances  put  both  on  inquir}'  neither  can 
be  heard  to  complain  of  a  result,  of  which  his  own  want  of  vigilance  was  the 
proximate  cause.10 


1.  Limiting  Vessel  Insured  to  One  Fort,  Instead 
of  Two.  —  National  Traders'  Bank  v.  Ocean 
Ins.  Co.,  62  Me.  519. 

2.  Insertion  of  Provision  Not  Contemplated  in 
Contract. —  Western  Assur.  Co.  v.  Ward,  75 
Fed.  Rep.  338,  41  U.  S.  App.  443. 

3.  Renewal  of  Policy  Not  Conforming  to  the 
Original.  —  Palmer  v.  Hariford  F.  Ins.  Co.,  54 
Conn.  488;  Hay  v.  Star  F.  Ins.  Co.,  77  N.  Y. 
235. 

4.  Reformation  and  Judgment  in  Same  Suit.  — 

Bru^ger  v.  State  Invest.  Ins,  Co.,  5  Sawy.  (U. 
S.)  304;  Clem  v.  German  Ins.  Co,  29  Mo.  App. 
666;  Ben  Franklin  Ins.  Co.  v.  Gillett,  54  Md. 
212;  Mercaniile  Ins.  Co.  v.  Jaynes,  87  111.  199. 

5.  Negligent  Errors  —  England.  —  In  re  West 
Devon  Great  Consols  Mine,  38  Ch.  D.  51. 

United  States.  —  Grymes  v.  Sanders,  93  U.  S. 
55;  Montgomery  v.  Charleston,  (C.  C.  A.)  99 
Fed.  Rep.  825;  Pope  v.  Hoopes,  (C.  C.  A.)  90 
Fed.  Rep.  45  r. 

Georgia.  —  Massey  v.  Cotton  States  L.  Ins. 
Co.,  70  Ga.  794;  Lamb  v.  Harris,  8  Ga.  546. 

Illinois.  —  Bonney  v.  Stoughton,  122  111.  536. 

Maryland.  —  Wood  v.  Patterson,  4  Md.  Ch. 
335;  Kearney  v.  Sascer,  37  Md.  264. 

Missouri.  —  Cannon  v.  Sanford,  20  Mo.  App. 
590;  Brown  v.  Fagan,  71  Mo.  563. 

New  Jersey.  — Voorhis  v.  Murphy,  26  N.  J. 
Eq.  434- 

New  York.  —  Penny  v.  Martin,  4  Johns.  Ch. 
(N.  Y.)  566. 

North  Carolina.  —  Capehart  v.  Mhoon,  5 
Jones  Eq.  (58  N.  Car.)  178. 

Oregon.  —  Fahie  v.  Pressey,  2  Oregon  23,  80 
Am.  Dec.  401. 

Pennsylvania.  —  Weller's  Appeal,  103  Pa.  St. 
5<J4. 

Rhode  Island.  —  Rhode  Island  Exch.  Bank  v. 
Hawkins,  6  R.  I.  198. 


Tennessee.  —  Trigg  v.  Read,  5  Humph. 
(Tenn.)  529,  42  Am.  Dec.  447;  Peatce  v.  Suggs, 
85  Tenn.  724. 

Texas.  —  Robertson  v.  Smith,  11  Tex.  211, 
60  Am.  Dec.  234:  Smith  v.  Fly,  24  Tex.  345,  76 
Am.  Dec.  109. 

Vermo/it.  —  McDaniels  v.  Rutland  Bank,  29 
Vt.  231,  70  Am.  Dec.  406. 

A  Sublessee  Who  Executes  a  Sublease  Without 
Inspecting  the  Original  Lease  and  ascertaining 
its  precise  terms,  cannot  escape  liability  upon 
the  covenants  contained  therein  on  the  ground 
of  mistake.  Besley  v.  Besley,  9  Ch.  D.  103; 
Clayton  v.  Leech,  41  Ch.  D.  103. 

6.  Negligence  in  Framing  Instrument.  —  Pope 
v.  Hoopes,  84  Fed.  Rep.  927. 

7.  Carelessness  in  Procuring  Description.  — 
Toops  v.  Snyder,  70  Ind.  554;  Armstrong  v. 
Short,  95  Ind.  326;  Rowe  v.  Horton,,65  Tex.  89. 

Failure  to  Discover  Mistake  in  Description.  —  1  f 
a  vendee,  from  his  knowledge  of  the  situation 
of  the  land,  could  have  discovered  the  misde- 
scription by  a  casual  examination  of  the  deed, 
it  has  been  held  that  he  cannot  obtain  a 
reformation  in  equity  on  the  ground  of  mis- 
take. Fitzpatrick  v.  Ringo,  (Ky.  1887)  5  S.  W. 
Rep.  431. 

But  ordinarily  a  failure  to  discover  a  mis- 
take in  the  description  is  not  considered  negli- 
gence. Sullivan  v.  Moorhead,  99  Cal.  157; 
Penneld  v.  New  Rochelle,  18  N.  Y.  App. 
Div.  83. 

8.  McKenzie  v.  Hesketh,  7  Ch.  D.  675. 

9.  Tamplin  v.  James,  15  Ch.  D.  215.  See 
also  Wallace  v.  Hussey,  63  Pa.  St.  24. 

10.  When  Both  Parties  Are  Equally  Ignorant.— 

Western  German  Sav.  Bank  v.  Farmers,  etc.. 
Bank.  73  Ky.  670;  Wilson  v.  Western  North 
Carolina  Land  Co.,  77  N.  Car.  445.    See  also 
Eastman  v.  Hobbs,  26  Ala.  741. 
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c.  Reliance  upon  Representations  of  Other  Party.  —  The  rule 
has  been  laid  down  that  where  one  of  the  parties  to  a  contract,  in  the  course 
of  the  negotiation  makes  a  representation  of  a  fact  material  to  the  transaction, 
the  other  party  may  properly  rely  upon  its  accuracy,  and  a  failure  to  investi- 
gate the  matter  for  himself  does  not  constitute  negligence.1  But  this  state- 
ment of  the  rule,  in  order  to  accord  with  the  decisions,  must  be  qualified  in 
at  least  two  particulars:  either  the  representation  must  be  fraudulently  made 
with  intent  to  deceive,  or  must  concern  a  fact  that  is  peculiarly  within  the 
knowledge  of  the  party  making  it;2  for  it  has  been  held  that  where  the  fact 
is  one  of  which  the  parties  have  equal  opportunity  to  inform  themselves,  each 
relies  at  his  peril  upon  the  statements  of  the  other,3  and  neither  can  complain  if 
he  has  been  led  astray  by  the  honest  misrepresentations  of  the  other.4 

d.  Signing  Instrument  Without  Reading  It.  —  If  a  party  of  mature 
years  and  sound  mind,  being  able  to  read  and  write,  without  any  imposition  or 
artifice  to  throw  him  off  his  guard,  deliberately  signs  a  u  ritten  agreement  with- 
out informing  himself  as  to  the  nature  of  its  contents,  he  will  nevertheless  be 
bound,  for  in  such  case  the  law  will  not  permit  him  to  allege  as  matter  of 
defense  his  ignorance  of  what  it  was  his  duty  to  know,5  nor  will  a  court  of 
equity  assist  him  to  avoid  the  consequences  of  his  negligence.6 

If  a  Party  Is  Illiterate  it  is  his  duty  to  have  the  instrument  read  to  him  by 


Purchasing  Timber  Land  Without  Examination. 

—  McCobb  v.  Richardson,  24  Me.  82,  41  Am. 
Dec.  374. 

Settling  Accounts  Without  Verifying  Calcula- 
tions.—  Wood  v  Patterson,  4  Md.  Ch.  335. 

Settlement  of  Partnership  Account  Without  Ac 
curate  Statement.  —  Belt  v.  Mehen,  2  Cal.  159, 
56  Am.  Dec.  329;  Crowder  v.  Langdon,  3  Ired. 
Eq.  (38  N.  Car.)  476. 

1.  Reliance  upon  Representations  of  Other  Party. 

—  Harding  v.  Randall,  15  Me.  332;  Phillips  v. 
Hollister,  2  Coldiv.  (Term.)  269. 

He  Who  Sells  Property  on  a  Description  Given 
by  Himself  is  bound  in  equity  to  make  good 
that  description;  and  if  it  is  untrue  in  a  ma- 
terial point,  although  the  variance  be  caused 
by  a  mistake,  he  must  still  remain  liable  for 
that  variance.  M'Eerran  v.  Taylor,  3  Cranch 
(U.  S.)  270. 

2.  Limitations  of  Rule.  —  Hough  v.  Richard- 
son, 3  Story  (U.  S.)  659;  Doggett  v.  Emerson, 
3  Story  (U.  S.)  700;  Mason  v.  Crosby,  1  Woodb. 
&  M.  (U.  S.)  342;  Beebe  v.  Young,  14  Mich. 
136. 

3.  When  Facts  Are  Within  Reach  of  Both.  — 

Mitchell  v.  Zimmerman,  4  Tex.  75,  51  Am. 
Dec.  717. 

If,  however,  the  defendant  has  made  a  state- 
ment which  he  believes  to  be  true,  but  which 
in  the  course  of  the  negotiation  he  discovers  to 
be  false,  he  is  bound  to  correct  his  erroneous 
statement.  Davies  •;.  London,  etc.,  Marine 
Ins.  Co.,  8  Ch.  D.  469. 

4.  Plaintiff  Cannot  Complain  if  Deceived  by 
Honest  Representations.  —  Upton  v.  Tribilcock, 
91  U.  S.  45;  Blanks  v.  Clark,  68  Ark.  98; 
Nordyke  v.  Kehlor,  155  Mo.  643.  78  Am.  St. 
Rep.  600;  Smith  v.  Mariner,  5  Wis.  551,  68 
Am.  Dec.  73. 

Misrepresentations  of  Third  Party  Not  Material. 

—  Maney  v.  Morris,  (Tenn.  Ch.  igoo)  57  S.  W. 
Rep.  442. 

5.  Signing  Instrument  Without  Reading — No 
Defense  at  Law  —  England.  —  Throughgood's 
Case,  2  Coke  9;  Hunter  v.  Walters,  L.  R.  7 
Ch.  75- 


Alabama.  — Swift  v.  Fitzhugh,  9  Port.  (Ala.) 
39;  Campbell  v.  Larmore,  84  Ala.  499. 

District  of  Columbia.  —  Kilbourn  v.  King,  6 
D.  C.  310. 

Georgia.  —  Boynton  v.  McDaniel,  97  Ga.  400. 
Illinois.  — Black  v.  Wabash,  etc..  R.  Co.. 
in  111.  351,  53  Am.   Rep.  628;  Muhlke  v. 
Hegerness.  56  111.  App.  322. 

Indiana  —  American  Ins.  Co.  v.  McWhorter, 
78  Ind.  136;  Keller  v.  Orr,  106  Ind.  406. 

Iowa.  —  Gulliher  v.  Chicago,  etc.,  R.  Co., 
59  Iowa  416;  McKinney  v.  Herrick,  66  Iowa 
414;  Minneapolis,  etc.,  R.  Co.  v.  Cox,  76  Iowa 
306,  14  Am.  St.  Rep.  216. 

Louisiana.  —  Boagni  v.  Fouchy,  26  La.  Ann. 
594- 

Massachusetts.  —  Rice  v.  Dwight  Mfg.  Co., 
2  Cush.  (Mass.)  80. 

Minnesota.  —  Day  v.  Raguet,  14  Minn.  273. 
Missouri.  —  Penn  v.  Brashear,  65  Mo.  App. 
24 ;  Campbell  v.  Van  H'uten,  44  Mo.  App.  231 ; 
Robinson  v.  Jarvis,  25  Mo.  App.  421;  Roth- 
schild v.  Frensdorf,  21  Mo.  App.  318 ;  Mateer  v. 
Missouri  Pac.  R.  Co.,  105  Mo.  320. 

IVcw  York.  —  Breese  v.  U.  S.  Telegraph  Co.. 
48  N.  Y.  132,  8  Am.  ReD.  526;  Bacon  v.  Proc- 
tor, (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  1;  Rozen 
v.  Dry  Dock,  etc.,  R.  Co.,  (C.  PI.  Gen.  T.)  7 
Misc.  (N.  Y.)  130;  Chu  Pawn  v.  Irwin,  82  Hun 
(N.  Y.)  607;  Wheeler  v.  Mowers,  (Countv  Ct.) 
16  Misc.  (N.  Y.)  143;  Root  v.  Zaller,  (N.  Y.  City 
Ct.  Tr.  T.)  2  N.  Y.  Supp.  742. 

North  Carolina.  —  Dellenger  v.  Gillespie,  118 
N.  Car.  737. 
North  Dakota.—  Little  v.  Little,  2  N.  Dak.  175. 
Ohio.  —  New  York,  etc.,  R.  Co.  v.  Seiberling, 
4  Ohio  Cir.  Dec.  210,  8  Ohio  Cir.  Ct.  593. 

South  Carolina.  —  Johnstone  v.  Richmond, 
etc  ,  R.  Co.,  39  S.  Car.  55. 

IVisconsin. — Sanger  v.  Dun,  47  Wis.  615, 
32  Am.  Rep.  789. 

Failure  to  Read  Instrument  —  When  Excused. 
—  Louisville,  etc.,  R.  Co.  v.  Cooper,  (Ky.  1900) 
56  S.  W.  Rep.  144. 

G.  Equity  Will  not  Release  —  United  States.  — 
McK  iy  v.  Jackman,  17  Fed.  Rep.  641;  Lumley 
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MISTAKE—  MISUSER. 


Definitions. 


some  one  in  whom  he  has  a  right  to  place  confidence,  and  his  failure  to  do  so 
is  negligence.1 

Misreading  of  instrument.  —  If  a  party  to  the  instrument  undertakes  to  read  it 
over  in  the  presence  and  hearing  of  the  other  party  thereto,  in  order  that  he 
may  understand  its  contents,  the  party  reading  it  is  both  legally  and  morally 
bound  to  read  it  correctly;  and  the  misreading  of  it,  if  intentional,  constitutes 
fraud  which  will  vitiate  the  contract,  and  if  unintentional  warrants  its  rescission 
on  the  ground  that  the  other  party  never  intended  to  sign,  and  therefore 
in  contemplation  of  law  did  not  sign,  the  contract  to  which  his  name  is 
appended.2 

MISTAKE  IN  CLAIM.  —  See  note  3. 

MISTAKE  IN  THE  PERSON.  —  See  the  title  Marriage,  vol.  19,  p.  1 183. 
MISTREAT.  —  See  note  4. 

MISTRIAL.  (See  also  Encyc.  OF  PL.  AND  PR.,  titles  JURY,  vol.  12,  p.  223  ; 
New  Trial,  vol.  14,  p.  707;  Trial,  vol.  21,  p.  953.)  —  A  mistrial  is  an  erro- 
neous trial  on  account  of  some  defect  in  the  persons  trying;  as,  for  example, 
where  the  jury  comes  from  the  wrong  county,  or  where  there  is  no  issue 
formed,5  or  where  the  court  tries  a  person  without  a  jury  for  an  offense  requir- 
ing a  jury  trial,0  or  where  a  jury  is  discharged  without  a  verdict.7 

MISUSE.    (See  also  ABUSE  AND  MISUSE,  vol.  1,  p.  221.)  —  See  note  8. 

MISUSER.  —  See  note  9. 


v.  Wabash  R.  Co.,  71  Fed.  Rep.  21;  Royston 
v.  Miller,  76  Fed.  Rep.  50. 

Illinois. — Coles  v.  Louisville,  etc.,  R.  Co., 
41  111.  App.  607. 

Iowa.  —  Glenn  v.  Statler,  42  Iowa  107 ;  Mc- 
Cormack  v.  Molburg,  43  Iowa  561;  Buck  v. 
Holt,  74  Iowa  294;  Reid  v.  Bradley,  105  Iowa 
220;  Jenkins  v.  Clyde  Coal  Co.,  82  Iowa  618. 

Louisiana.  —  Watson  v.  Planter's  Bank.  22 
La.  Ann.  14;  Jackson  v.  Lemle,  35  La.  Ann. 
855. 

Maine.  —  Eldridge  v.  Dexter,  etc.,  R.  Co., 
88  Me.  191. 

Minnesota. — Quimby  v.  Shearer,  56  Minn. 
534- 

Missouri.  —  Rothschild  v.  Frensdorf,  21  Mo. 
App.  318. 

New  York. —  Witthaus  v.  Schack  (Supm-.  Ct. 
Spec.  T.)  57  How.  Pr.  (N.  Y.)  310;  Vail  v. 
Reynolds,  (Supm.  Ct.  Spec.  T.;  1  N.  Y.  Supp. 
24S. 

Pennsylvania.  — Weller's  Appeal,   103  Pa. 
St.  594- 

South  Carolina.  —  Piclon  v.  Graham,  2 
Desaus.  (S.  Car.)  592;  Kennerty  v.  Etiwan 
Phosphate  Co.,  21  S.  Car.  226,  53  Am.  Rep. 
669. 

Texas.  —  Hasan  v.  Conn,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  18. 

Utah.  —  Snelgrove  v.  Earl,  17  Utah  321. 

Vermont.  —  Bishop  v.  Ailen,  55  Vt.  423. 

If  a  Party  Executes  a  Contract  Prepared  by  a 
Scrivener,  supposing  its  terms  to  be  the  same 
as  those  expressed  in  a  pievious  memorandum, 
and  does  so  under  circumstances  which  pre- 
vent his  carefully  examining  the  instrument, 
a  court  of  equity  will  reform  it.  Metropolitan 
Bank  v.  Godfrey,  23  111.  579;  Sutton  v.  Risser, 
104  Iowa  631.  See  also  Silbat  v.  Ryder,  63 
Wis.  106,  where  the  party  executing  the  instru- 
ment could  read  English  very  imperfectly,  and 
the  antecedent  oral  agreement  was  explained 
to  the  scrivener,  and  the  party  trusted  him 
to  prepare  the  instrument  as  directed. 
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1.  Illiterate  Party  —  Duty  to  Have  Instrument 
Read. —  Hawkins  v.  Hawkins,  50  Cal.  558; 
Weller's  Appeal,  103  Pa.  St.  594. 

2.  Misreading  Instrument.  —  Foster  v.  Mac- 
kinnon,  L.  R.  4  C.  P.  704;  Ihroughgood's 
Case,  2  Coke  9:  Bristol  v.  Johnson,  34  Mich. 
123;  Suffern  v.  Butler,  18  N.  J.  Eq.  220;  Bass- 
erman  v.  Staten  Island  Belt  Line  R.  Co.,  57 
N.  Y.  Super.  Ct.  521. 

But  if  a  mortgage  deed  is  prepared  agree- 
ably to  the  intention  and  instructions  of  the 
parties,  reading  it  erroneously  to  the  mort- 
gagor before  execution  will  not  avoid  it.  White 
v.  Williams,  3  N.  J.  Eq.  376.  Nor  will  it  be 
avoided  by  an  omission  to  read  the  deed. 
Kraus  v.  Stein,  173  Pa.  St.  221. 

3.  Mistake  in  Claim  —  English  Election  Act.  — 
See  Ainsley  v.  Nicholson,  24  Q.  B.  D.  144. 

4.  Mistreat.  —  To  commit  an  assault  upon  a 
party  is  certainly  to  mistreat  him,  but  an 
assault  merely  is  not  violence,  and  there  must 
be  mistreating  with  violence  in  order  to  justify 
the  killing  of  a  person  under  the  Texas  statute 
(now  Pen.  Code  Tex.  18(55,  art.  675,  subdiv.  6) 
which  provides  that  killing  will  be  justifiable 
in  cases  of  maiming  if  done  in  its  prevention, 
and  the  homicide  may  take  place  at  any  time 
when  the  offender  is  mistreating  with  violence 
the  person  injured,  though  he  may  have  com- 
pleted the  offense.  High  v.  State,  26  Tex. 
App.  545. 

5.  Mistrial.  —  Wilbtidge  v.  Case,  2  Ind.  36. 
6..  State  v.  Mead,  4  Blackf.  (Ind.)  309. 

7.  Fisk  v.  Henarie,  32  Fed.  Rep.  417. 

8.  Misuse.  — In  Erie,  etc.,  R.  Co.  v.  Casey, 
26  Pa.  St.  318,  it  was  said:  "  Misuse  is  a  stiil 
simpler  word  [than  'abuse'].  It  signifies 
merely  to  use  amiss.  He  who  would  prove 
that  any  power  has  not  been  misused  must 
show  that  it  has  been  always  used  rightly,  cr 
els?  not  used  at  all." 

9.  Misuser  —  Corporations.  (See  also  the  title 
Dissolution  of  Corporations,  vol.  9,  p.  574  ) 

In  Thompson  v.  People,  23  Wend.  (N.  Y.) 
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MITTIMUS  —  MIXED  PROPERTY. 


Definitions. 


MITTIMUS.  (See  also  the  title  Commitments,  4  Encyc.  of  Pl.  and  Pr. 
571.)  —  A  mktimus  is  a  written  precept  or  warrant  from  a  justice  of  the  peace 
or  other  competent  officer,  directing  the  jailer  or  keeper  of  a  prison  to  receive 
and  safely  keep  a  person  charged  with  an  offense  therein  named,  until  he  shall 
be  delivered  or  otherwise  disposed  of  by  due  course  of  law.  The  offense  for 
which  it  issues  is  one  in  which  bail  is  either  not  allowed  or  not  given.1  As 
seen  from  the  definition,  a  mittimus  usually  issues  from  a  justice  of  the  peace. 
But  in  certain  cases  judges  of  election  are  authorized  to  issue  the  precept  when 
necessary  during  an  election ;  *  and  there  are  other  cases  in  which  a  clerk  of 
the  court  may  do  so  by  virtue  of  an  order,  express  or  implied,  from  the 
court.3 

MIXED  ACTION.  (See  also  Personal  Action  ;  Real  Action.  And  see 
the  title  Venue,  22  Encyc.  of  Pl.  and  Pr.  773.)  —  A  mixed  action  is  one 
which  is  brought  for  the  specific  recovery  of  lands,  as  in  the  case  of  real 
actions,  but  which  has  joined  with  this  claim  one  for  damages  in  respect  to 
such  property,  for  example,  the  action  of  waste,  where,  in  addition  to  the 
recovery  of  the  place  wasted,  the  demandant  claims  damages.4 

MIXED  JURY. —  See  the  titles  Civil  Rights,  vol.  6,  p.  81;  Constitu- 
tional Law,  vol.  6,  p.  971 ;  Jury  and  Jury  Trial,  vol.  17,  p.  1086. 

MIXED  LARCENY. — The  same  as  compound  larceny.5 

MIXED  LIQUOR.  —  See  note  6. 

MIXED  MARRIAGE.  —  See  the  title  MISCEGENATION,  ante. 

MIXED  POLICY.  —  See  the  title  Marine  Insurance,  vol.  19,  p.  963. 

MIXED  PROPERTY.  (See  also  the  titles  Personal  Property;  Real 
PROPERTY.)  —  Mixed  property  is  property  which  is  not  altogether  either  real 
or  personal,  but  is  a  compound  of  both.  Heirlooms,  tombstones,  monuments 
in  a  church,  and  title  deeds  to  an  estate  are  of  this  nature.7 


581,  it  was  said:  "  '  Franchises  may  be  forfeited 
by  misuser  or  abuser  or  other  misdemeanor 
in  him  to  whom  they  were  granted.'  Com. 
Die;.,  tit.  Franchises,  G.  3.  It  would  appear 
then  that  the  misuser  must  be  such  a  neglect 
or  disregard  of  the  trust,  or  such  a  perversion 
of  it  to  the  private  purposes  of  the  trustee  or 
holder  of  the  grant,  as  in  some  manner  or  in 
some  degree  to  lessen  its  utility  to  those  for 
whose  benefit  it  was  instituted,  or  else  to  work 
some  other  public  injury.  It  must  be  in  some 
sense  or  other  '  a  misdemeanor,'  in  violation 
of  the  object  of  the  trust." 

1.  Mittimus. —  Bouv.  L.  Diet.;  Saunders  v. 
U.  S.,  73  Fed.  Rep.  786;  Bac.  Abr.,  tit.  Com- 
mitments. E;  1  Chilly's  Crim.  Law  109. 

A  mittimus  also  contains  an  order  to  the 
magistrate's  ministerial  officer  commanding 
him  10  take  the  prisoner  to  the  jailer  in  order 
that  the  jailer  may  be  able  to  commit  him.  1 
Archbold's  Crim.'  Pr.  and  Pl.  (8th  2d.)  45  et 
seq. 

Warrant  and   Mittimus   Distinguished.  —  An 

arrest,  while  it  carries  by  necessary  implica- 
tion authority  to  confine  the  prisoner,  is  only 
a  means  whereby  the  party  arrested  is  to  be 
brought  before  the  court.  It  is  in  the  nature 
of  a  process  to  commence  an  action.  A  mitti- 
mus, however,  is  in  the  nature  of  a  final  pro- 
cess similar  to  an  execution  in  civil  actions; 
and  its  virtual  object  is  to  prevent  the  future 
or  present  judgment  of  the  court  from  becom- 
ing a  nullity  by  the  escape  of  the  prisoner. 
An  arrest  is  for  the  purpose  of  bringing  the 
party  before  the  court.  A  mittimus  always 
presupposes  the  prisoner  to  be  in  the  presence 
of  the  court.    Taintor  v.  Taylor,  36  Conn.  242; 


Connolly  v.  Anderson,  112  Mass.  60;  Ex  p. 
Kearney,  7  Wheat.  (U.  S.)  38.  See  also  the 
title  Warrants. 

Removal  of  Suit.  —  The  term  mittimus  was 
used  in  old  English  practice  to  designate  a 
writ  for  removing  a  suit  for  trial  to  a  particu- 
lar county.  It  was  also  used  to  denote  a  writ 
by  which  records  were  transferred  from  one 
court  to  another;  sometimes  immediately,  as 
out  of  the  King's  Bench  into  the  Exchequer, 
and  sometimes  indirectly,  as  by  certiorari  into 
chancery,  and  thence  by  mittimus  into  another 
court.    Abb.  L.  Diet.;  Bouv.  L.  Diet. 

2.  Davis  v.  Wilson,  65  111. -525. 

3.  Taintor  v.  Taylor,  36  Conn.  242. 

4.  Mixed  Action.  —  Hall  v.  Decker,  48  Me. 
255- 

A  mixed  action  is  defined  as  being  one  which 
partakes  of  both  the  real  and  the  personal 
action,  such  as  a  claim  for  the  ownership  of 
real  property  and  also  for  the  fruits  it  has  pro- 
duced, or  their  value.  Taller.  De  Monasterio, 
4S  La.  Ann.  1232. 

5.  Mixed  Larceny.  — 4  Black.  Com.  239.  See 
generally  the  title  Larceny,  vol.  18,  p.  460. 

6.  Mixed  Liquor.  —  See  Townley  v.  State,  18 
N.  J.  L.  321. 

7.  Mixed  Property.  —  Miller  v.  Worrall,  (N.  J. 
igoi)  48  Atl.  Rep.  587,  in  which  case  the 
words:  "  All  the  rest  and  residue  of  my  prop- 
erty, personal  or  mixed,  wheresoever  situated, 
which  I  now  own,  and  any  or  all  accumulation 
therefrom,  I  give,  devise,  and  beqeath,"  etc., 
were  held  to  pass  only  personal  and  mixed 
property,  and  not  the  real  estate  of  which  the 
testator  died  seized. 

Leasehold.  —  Where  a  testator  devised  his 
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MIXED  QUESTION  —  MODE. 


Definitions. 


MIXED  QUESTION.  —  Sec  the  title  QVESl  IONS  OF  Law  and  Fact. 

MIXED  WAR.  —  A  war  which  is  made  on  one  side  by  public  authority  and 
on  the  other  by  mere  private  persons  is  called  mixed  war.1 

MOB.  (See  also  the  titles  AFFRAY,  vol.  i,  p.  915;  CONSPIRACY,  vol.6, 
p.  830;  Counties,  vol.  7,  p.  898;  Fire  Insurance,  vol.  13,  p.  132;  Labor 
Combinations,  vol.  18,  p.  80;  Municipal  Corporations,  post ;  Murder 
and  Manslaughter ;  Riots.)  —  A  mob  has  been  defined  as  a  tumultuous 
rout  or  rabble ;  a  crowd  excited  to  some  violent  or  unlawful  act.  The  w  ord 
in  legal  use  is  said  to  be  practically  synonymous  with  riot,  but  the  latter  is  the 
more  correct  term.  A  mob  is  also  described  as  an  unorganized  assemblage  of 
many  persons  intent  on  unlawful  violence.* 

MOCKING.  —  To  mock,  according  to  the  lexicographers,  is  to  deride;  to 
laugh;  to  ridicule;  to  treat  with  scorn  and  contempt.  And  where  a  statute 
has  made  the  following  or  mocking  any  person  with  scurrilous  or  abusive  or 
indecent  language,  or  gestures,  or  noise,  an  offense,  the  assailing  of  any  person 
with  scurrilous,  abusive,  and  profane  language  clearly  amounts  to  a  "mocking" 
within  the  purview  of  the  statute.3 

MODE.  (See  also  the  title  Patents.)  —  The  manner  in  which  a  thing  is 
done;  as,  the  mode  of  proceeding;  the  mode  of  process.4 


property,  "  real,  personal,  or  mixed,"  in  trust, 
with  directions  to  manage  the  real  and  mixed 
estate  and  to  invest  the  personal,  and  "  after 
paying  for  repairs,  taxes,  insurance,  and  all 
other  necessary  charges,  including  the  annui- 
ties thereinbefore  given,"  to  pay  over  the  net 
income  ot  the  trust  fund  so  constituted  to  the 
testator's  wife  during  her  natural  life  for  her 
sile  and  separate  use  and  benefit,  it  was  held 
that  a  leasehold  estate  could  not  be  regarded 
as  mixed  property,  and  that  the  widow  was 
entitled  only  to  interest  on  its  value  at  the 
time  of  the  testator's  death  until  it  was  spld, 
and  after  il  was  sold  to  the  income  of  its  pro- 
ceeds.   Minot  7j.  Thompson,  106  Mass.  583. 

1.  Mixed  War.  —  People  v.  McLeod,  1  Hill 
(N.  Y.)  377,  25  Wend.  (N.  Y.)  483. 

2.  Mob.  —  Marshall  v.  Buffalo,  50  N.  Y.  App. 
Div.  152,  wherein  it  was  said :  "  The  word  mob 
is  not  strictly  a  legal  term,  but  a  vernacular 
word  descriptive  of  a  large  and  aggravated 
riot." 

Original  Purpose  of  Assembly  Lawful.  —  In 

Solomon  v.  Kingston,  24  Hun  (N.  Y.)  562, 
affirmed  96  N.  Y.  651,  the  court,  at  general 
term,  in  construing  the  ter  ms  mob  and  "  riot," 
as  used  in  a  statute,  said:  "  The  defendant  in- 
sists, in  the  first  place,  that  there  was  no  mob 
or  riot,  because  the  crowd  assembled  at  first 
for  a  lawful  purpose,  and  that  there  was 
no  combination.  But  it  is  plain  that  though 
the  original  purpose  for  whir.h  the  crowd 
assembled  tvas  lawful,  yet  they  might  unite  in 
unlawful  conduct  and  thus  become  rioters." 

Mob  and  Insurrection  Distinguished  —  Insur- 
ance.—In  Harris  v.  York  Mut.  Ins.  Co.,  50 
Pa.  St.  350,  it  was  said:  "  Mr.  Angell,  who 
defines  the  words  '  civil  commotions,'  '  riots,' 
mobs,  and  '  military  or  usurped  power,'  which 
have  found  their  way  into  the  saving  clauses 
of  policies,  says  the  difference  between  a  re- 
bellious mob  and  a  common  mob  is  that  the 
first,  is  high  treason,  the  latter  a  riot;  the  mob 
wants  a  universality  of  purpose  to  make  it  a 
rebellious  mob,  or  treason."  And  see  the  title 
Fire  Insurance,  vol.  13,  p.  133. 

In  Loehner  v.  Home   Mut.  Ins.  Co.,  17 


Mo.  253,  the  court  distinguished  between  an 
"  insunection,"  as  the  term  was  used  in  an 
insurance  policy,  and  a  mere  mob,  whose  only 
purpose  was  to  destroy  the  premises  and 
property  of  the  plaintiff. 

Mob  Violence.  —  See  Alexander  v.  State,  40 
Tex.  Crim,  411;  High  v.  State,  26  Tex.  App. 
573.  Compare  Augustine  v.  Slate,  (Tex.  Crim. 
1899)  52  S.  W.  Rep.  82.  See  generally  the  title 
Murder  and  Manslaughter. 

3.  Mocking.  —  State  v.  Warner,  34  Conn.  276. 

4.  Mode. —  And.  L.  Diet. 
Tribunal. —  In  Jones  v.  U.  S.,  48  Wis.  406, 

it  was  held  that  Act  Cong.  March  3,  1875,  pro- 
viding that  the  value  of  lands  taken  for  cer- 
tain improvements  should  be  ascertained  in 
the  mode  provided  by  the  laws  of  the  state, 
conferred  jurisdiction  on  the  state  courts  in 
condemnation  proceedings;  that  there  was  no 
merit  in  the  contention  that  the  term  referred 
only  to  the  method,  form,  or  manner  of  the 
proceedings  themselves,  and  did  not  embrace 
the  tribunal. 

Place.  —  A  constitutional  provision  required 
that  the  legislature  should  provide  a  mode  of 
contesting  elections.  It  was  held  that  mode 
meant  place  as  well  as  manner  of  trial.  Glide- 
well  v.  Martin,  51  Ark.  559. 

Modes  of  Practice  —  Modes  of  Proceeding  — 
Modes  of  Process.  —  For  the  construction  of 
these  terms  as  used  in  the  Judiciary  Act  of 
the  United  States,  see  the  title  United  States 
Courts,  22  Encyc.  of  Pi.,  and  Pr.  256. 

Mode  of  Conducting  Trials.  —  A  statute  pro- 
vided that  the  swearing  of  the  jury  and  the 
mode  of  conducting  trials  in  justices'  courts 
should  be  the  same  as  in  courts  of  record.  In 
construing  this  provision  the  cou  rt  said :  "  The 
term  mode,  as  used  in  section  1381  [Laws  1882, 
c.  410],  means  the  customary  manner;  pre- 
vailing style;  fashion  (Cent.  Diet.);  the  man- 
ner in  which  a  thing  is  done;  as,  the  mode  of 
proceeding  (Anderson's  Law  Diet.),  and  is  ap- 
plicable to  every  step  taken  in  the  cause.  It 
indicates  the  progressive  course  of  business 
from  the  commencement  to  its  termination  (15 
Am.  and  Eng.  Encyc.  of  Law  [1st  ed.]  699) 
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MODEL.    (See  also  the  title  Patents.)  —  A  model  is  a  copy  or  imitation 
of  the  thing  intended  to  be  represented.1 
MODERATE.  —  See  note  2. 
MODIFY.  —  See  note  3. 


and  is  broad  enough  to  authorize  the  justice 
presiding  at  a  jury  trial  to  direct  a  verdict  in 
any  cause  in  which  a  justice  presiding  thereat 
in  a  court  of  record  might  direct  one,  and  the 
power  is  governed  by  the  same  rules."  Doug- 
lass v.  Seiferd,  (Supm.  Ct.  App.  T.)  18  Misc. 
(N.  Y.)  188. 

Mode  or  Manner.  —  In  Goersen  v.  Com,,  99 
Pa.  St.  398,  it  was  held  that  within  the  rule 
that  an  indictment  must  exhibit  the  nature 
and  cause  of  the  accusaiion,  there  is  a  clear 
distinction  between  the  nature  and  cause  of 
the  accusation  and  the  mode  or  manner  in 
which  the  crime  was  committed.  See  also 
Campbell  v.  Com.,  84  Pa.  St.  187;  State  v. 
Schnelle,  24  W.  Va.  775;  Cathcart  v.  Com.,  37 
Pa.  St.  108.  And  see  1  he  title  Indictments, 
Informations,  and  Complaints,  10  Encyc.  of 
Pl.  and  Pr.  344. 

1.  Model. —  Slate  v.  Fox,  25  N.  J.  L.  566, 
holding  that  when  a  witness  stales  on  a  mur- 
der trial  that  he  exhibits  a  model  of  wounds 
inflicted  upon  the  deceased,  "  it  is  to  be  in- 
ferred, in  the  absence  of  all  proof  to  the  con- 
trary, that  the  model  is  correct.  If  otherwise, 
the  fact  should  have  been  shown  upon  the 
trial." 

2.  Moderate  Cash  Value.  —  In  Dean  v.  Glea- 
son,  16  Wis.  17,  in  construing-  a  statute  pro- 
viding that  land  used  for  farming  purposes 
should  be  assessed  at  a  moderate  cash  value 
peracre,  the  court  said:  "  I  suppose  the  mean- 
ing of  '  a  moderate  cash  value  '  is  a  medium 
cash  value,  that  is,  neither  the  highest  or  low- 
est cash  valuation,  but  between  the  two.  And 
this  would  be  precisely  where  I  shouH  sup- 
pose it  to  be  the  duty  of  an  assessor  to  fix  it, 
under  a  statute  requiring  him  to  assess  the 
property  at  its  value." 

Moderate  Speed  —  Navigation.  (See  also  the 
title  Navigation.)  —  In  Dolner  v.  Steamer 
Monticello,  Holmes  (U.  S.)  7,  7  Fed.  Cas.  No. 
3,971,  Shepley,  J.,  said:  "  What  would  be 
■moderate  speed  in  the  open  sea  would  not  be 
allowable  in  a  crowded  thoroughfare  or  a  nar- 
row channel.  And  under  the  same  circum- 
stances in  other  respects  the  speed  should  be 
the  more  moderate  according  as  the  fog  is 
more  dense.  The  only  rule  to  be  extracted 
from  the  statute  and  a  comparison  of  the  de- 
cided cases  is  that  the  duly  of  going  at  a 
moderate  speed  in  a  fog  requires  a  speed  suffi- 
ciently moderate  to  enable  the  steamer,  under 
ordinary  circumstances,  seasonably,  usefully, 
and  effectually  to  do  the  other  things  required 
of  her  in  the  same  clause  of  the  statute,  viz., 
to  slacken  her  speed,  or,  if  necessary,  to  stop 
and  reverse."  Quoted  in  The  Blackstone,  I 
Lowell  (U.  S.)  488.  See  also  The  Batavia  9 
Moo.  P.  C.  286;  The  Dordogne,  10  P.  D.  6; 
The  Zadok,  9  P.  D.  114. 

In  The  Beta,  9  P.  D.  134,  it  was  held  that 
the  term  "  moderate  speed  "  was  a  relative 
term,  depending  upon  the  circumstances. 

Moderate  and  Temperate.  —  An  applicant  foi 
life  insurance  stated  that  he  had  always  been 
very  moderate  and  temperate  in  his  use  of  in- 


toxicating liquors.  The  trial  court  instructed 
that  "  the  meaning  of  the  terms  moderate  and 
'  temperate  '  concerning  the  use  of  intoxicat- 
ing liquors  is  to  be  consttued  by  you  according 
to  and  in  the  light  of  the  meaning  defined  in 
the  laws  of  the  corporation."  This  definition 
was  objecied  10.  The  appellate  court  said: 
"  We  do  not  think  the  court  should  have  di- 
rected the  jury  to  consirue  the  terms  by  the 
language  quoted  from  the  constitution  of  the 
order.  This  section  of  the  constituiion  author- 
ized one  meihcd  of  annulling  the  certificaie, 
and  that  by  the  board  of  control,  and  should 
not  be  arbitrarily  applied  by  the  court  as  con- 
struing the  terms  moderate  and  '  temperate  ' 
as  used  in  the  answers  of  the  applicani  for 
membership.  Those  terms  should  be  con- 
strued according  to  their  ordinary  signification 
and  use,  and  considered  with  all  oiher  circum- 
stances bearing  on  the  question."  Knights 
of  Pythias  v.  Bridges,  15  Tex.  Civ.  App.  196. 
See  also  the  title  Life  Insurance,  vol.  10,  p. 
67. 

Moderate  Terms.  —  An  agreement  10  sell 
goods  on  "  moderate  terms  "  saiisfies  the  stat- 
ute of  frauds  as  to  the  price.  Ashcroft  v. 
Morrin,  4  M.  &  G.  450,  43  E.  C.  L.  236.  And 
see  generally  the  title  Statute  of  Frauds. 

3.  Modify.  —  "  Power  to  alter  or  modify  any- 
thing can  never  be  held  to  imply  a  power  to 
substitute  a  thing  entirely  different."  Zabris- 
kie  v.  Hackensack,  etc.,  R.  Co.,  18  N,  J.  Eq. 
ig2. 

Creation.  —  The  Constituiion  of  Oregon,  while 
providing  for  the  regulation,  selection,  and 
impaneling  of  grand  juries,  further  provided 
that  the  legislature  might  modify  or  change 
such  regulations.  The  court  said:  "The 
word  implies  no  power  to  create  or  to  bring 
into  existence,  but  only  the  power  to  change 
or  vary  in  some  particular  an  already  created 
or  legally  existing  thing."  State  v.  Lawrence, 
12  Oregon  297. 

And  in  State  v.  Tucker,  36  Oregon  291,  it 
was  held  that  under  this  provision  a  statute 
providing  lhat  district  attorneys  might  file  in- 
formations and  reserving  to  Circuit  Courts 
the  right  to  convene  grand  juries  when  deemed 
advisable  was  valid. 

Modify  in  the  Sense  of  Change.  —  A  statute  pro- 
vided that  upon  the  report  of  commissioners 
in  certain  proceedings,  either  party  to  the  ac- 
tion might  file  excepiions  thereto,  which  ex- 
ceptions the  court  should  hear  and  determine, 
and  should  confirm,  modify  or  set  aside  ihe 
report,  as  jusiice  might  require.  In  constru- 
ing this  statute  the  court  said  "  The  word 
modify,  as  used  in  Ihe  law,  *  *  *  means 
'  change,'  or  is  equivalent  to  the  word 
'  change."  To  give  to  it  any  other  meaning 
would,  it  seems  to  court,  render  meaningless 
the  central  idea  of  the  power  conferred,  as 
expressed  in  the  closing  words  of  the  sentence, 
'  as  justice  may  require.'  "  Lucas  County  v. 
Fulton  Countv,  3  Ohio  Dec.  163. 

Amendment.  —  The  word  modify,  as  used  in 
the  Constitution  of  Indiana,  authorizing  the 
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MOIETY.  —  Half,  generally  signifying  an  undivided  half.  Two  joint  tenants 
are  said  to  take  by  moieties,  that  is,  each  is  entitled  to  half.  The  duty  laws  of 
Congress  have  sometimes  provided  that  on  a  successful  prosecution  for  smug- 
gling, one-half  the  penalty  or  forfeiture  should  be  divided  among  the  informers 
and  officers  through  whose  efforts  the  whole  was  secured.  These  perquisites 
have  been  called  "  informers'  moieties,"  1  and  the  acts  have  been  called  "the 
moiety  acts."  2 

MOISTURE.  —  See  note  3. 

MOLEST  —  MOLESTATION.  (See  also  the  title  SEPARATION.)  —  "  Molesta- 
tion," in  contravention  of  a  covenant  in  a  separation  deed,  is  an  act  done  by 
the  person  contracting  (or  contracted  for),  or  her  or  his  authorized  agent.  It 
must  be  an  act  the  natural  tendency  of  which  is  to  injure  or  annoy  the  cove- 
nantee. The  mere  adultery  of  a  wife,  even  though  she  have  a  bastard  child, 
is  not  a  "  molestation  "  by  her  of  her  husband.  But  adultery  might  be  done 
under  circumstances  of  aggravation  towards  the  covenantee  which  would 
amount  to  molestation  ;  e.  g.,  if  a  wife  caused  her  bastard  child  to  be  called  by 
her  husband's  name,  or  by  one  of  his  titles,  and  (especially)  if  she  held  out 
that  such  child  was  her  husband's  son  and  heir,  that  would  amount  to 
"  molestation"  of  the  husband.4 

MOMENTUM.  —  Momentum  is  defined  to  be  the  quantity  of  motion  in  a 
moving  body,  being  always  proportioned  to  the  quantity  of  matter  multiplied 
into  its  velocity.5 

MONEY.  (See  also  the  titles  Counterfeiting,  vol.  7,  p.  875 ;  Embezzle- 
ment, vol.  10,  p.  976;  Payment;  Taxation;  Tender;  and  see  Currency 
—  CURRENT,  vol.  8,  p.  49S.) — ■  Money  is  defined  as  that  which  passes  freely 
from  hand  to  hand  throughout  the  community  in  final  discharge  of  debts  and 


General  Assembly  to  modify  in  its  discretion 
prior  acts  of  incorporation  for  municipal  pur- 
poses, expressly  authorizes  the  General  As- 
sembly to  amend  an  act  of  incorporation  or 
special  charter  for  municipal  purposes  even 
where  the  effect  of  the  amendment  is  to  enlarge 
the  jurisdiction,  territorially  or  otherwise,  of 
the  corporate  authority  of  the  municipality. 
Wiley  v.  Bluffton,  111  Ind.  152. 

1.  Moiety.  —  Abb.  L.  Diet. 

Part  Used  Synonymously  with  Moiety. —  Lewis's 
Appeal,  89  Pa.  St.  513. 

Will.  —  "Although  the  proper  meaning  of 
moiety  is  a  half  part,  it  is  here,  in  my  opinion, 
used  by  the  lestator,  who  seems  to  have  been 
an  ill-educated  person,  in  the  sense  of  an 
equal  part  or  share.  I  am  not  aware  of  any 
judicial  opinion  having  been  expressed  on  the 
meaning  of  this  or  a  similar  word;  in  the  Im- 
perial Dictionary,  I  find  one  of  its  meanings 
given  as  a  part  or  share  as  distinguished  from 
a  half  part."  Morrow  v.  M'Conville,  n  L.  R. 
Ir.  252.  In  this  case  the  testator  had  made 
provision  for  three  separate  moieties,  adding, 
"  the  several  moieties  to  be  arranged  by  the 
executors." 

Auction.  —  When  a  person  goes  into  an  auc- 
tion room,  where  a  moiety  of  a  piece  of  ground 
is  being  sold,  and  bids  for  the  same  at  so 
much  per  yard,  lhat  means  that  his  bids  are 
for  the  interest  in  the  property  (i.  e  ,  the  half 
part  thereof)  which  is  being  sold  at  so  much 
per  yard,  not  thnt  he  is  biddingfor  theentirety 
of  the  property  at  so  much  per  yard;  his  pur- 
chase money  will,  accordingly,  be  the  amount 
of  his  successful  bid  multiplied  by  the  number 
of  yards,  not  half  that  amount.  Chamberlain 
v.  Lee,  8  L.  J.  Ch.  266. 


2.  Moiety  Acts.  —  U.  S.  v.  Auffriiordt,  19  Fed. 
Rep.  893. 

3.  Moisture  to  Be  Deducted.  —  A  contract  for 
the  delivery  of  certain  ore  provided  for  a 
certain  specified  price  per  ton,  according  to  the 
quality  of  the  ore,  to  be  ascertained  by  an 
assay  thereof,  "  the  moisture  to  be  deducted 
as  usual  from  the  weight  of  the  oie."  It  was 
held  that  parol  evidence  was  admissible  to 
prove  usages  of  trade  in  regard  to  the  sale  of 
ore  and  the  meaning  of  the  words  "  moisture 
to  be  deducted  as  usual."  Humphreys  wile 
Copper  Co.  v.  Vermont  Copper  Min.  Co.,  33 
Vt.  92. 

4.  Molestation.  —  Fearon  v.  Aylesford,  12  Q. 
B.  D.  539,  14  Q.  B.  D.  792. 

A  suit  by  the  wife  in  the  divorce  court  for  a 
judicial  separation  has  been  held  not  to  be  a 
breach  of  the  covenant  not  to  molest  or  disturb 
the  husband.  Thomas  v.  Everard,  6  IL  &  N. 
448,  30  L.  J.  Exch.  214. 

So  taking  proceedings  in  a  foreign  court  to 
procure  a  divorce  is  not  of  itself,  and  without 
evidence  of  an  intention  10  annoy,  a  breath  of 
the  covenant.  Hunt  v.  Hunt,  ( 1 5 q 7 )  2  Q.  B. 
547- 

Labor.  —  As  to  the  meaning  of  molestation 
under  the  English  labor  statutes,  see  Reg.  v. 
Duftield,  5  Cox  C.  C.  404;  Walsby  v.  Anley,  3 
El.  &  El.  516,  107  E.  C.  L.  516,  7  J  ur.  N.  S.  465 ; 
Reg.  v.  Druitt,  10  Cox  C.  C.  593,  16  L.  T.  N. 
S.  855;  Reg.  v.  Rjnn,  12  Cox  C.  C.  316;  Reg. 
v.  Hibbert,  13  Cox  C.  C.  82.  See  also  the 
titles  Conspiracy,  vol.  6,  p. 
binations,  vol.  18,  p.  80. 

5.  American  Road-Mach. 
etc.,  Co.,  45  Fed.  Rep.  253. 
case. 


830;  Labor  Com- 

Co.  v.  Pennock, 
This  was  a  patent 
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full  payment  for  commodities,  being  accepted  equally  without  reference  to  the 
character  or  credit  of  the  person  who  offers  it  and  without  the  intention  of 
the  person  who  receives  it  to  consume  it  or  apply  it  to  any  other  use  than  in 
turn  to  tender  it  to  others  in  discharge  of  debts  or  payment  for  commodities.1 
The  term  is  used  to  designate  the  whole  volume  of  the  medium  of  exchange 
recognized  by  the  custom  of  merchants  and  the  laws  of  the  country,  just  as 
the  term  "  land"  designates  all  real  estate.8  In  a  strict  technical  sense,  how- 
ever, it  is  said  that  the  term  is  confined  to  coined  metal,  usually  gold  or  silver, 
upon  which  the  government  stamp  has  been  imposed  to  indicate  its  value.3 
Cases  defining  and  construing  the  term  "  money  "  in  various  connections  are 
collected  in  the  note.4 


1.  Moss  v.  Hancock,  (i8gg)  2  Q.  B.  116.  See 
also  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  pp.  103,  104,  note  3. 

2.  Money  —  Whole  Medium  of  Exchange  — 
United  States. — -Taylor  v.  Robinson,  34  Fed. 
Rep.  678. 

Florida.  —  Hendry  v.  Benlisa,  37  Fla.  6og. 
Indiana.  —  State  v.  Downs,  148  Ind.  327. 
Iowa.  — Stale  v.  Boomer,  103  lovva  it2. 
Nebraska.  —  Slate  v.  Hill,  47  Neb.  456. 
Ohio.  —  Morris  v.  Edwards,  1  Ohio  204. 
South    Dakota.  —  Allibone    v.    Ames,  9  S. 
Dak.  74. 

Tennessee. —  Crutchfield  v.  Robins,  5  Humph. 
(Tenn.)  15;  McDowell  v.  Keller,  4  Coldw. 
(Tenn.)  262;  Graham  v.  State,  5  Humph. 
(Tenn.)  40;  Hopson  v.  Fountain,  5  Humph. 
(Tenn.)  140;  Whiteman  v.  Childress,  6 
Humph.  (Tenn.)  306:  Wood  v.  Cooper,  2 
Heisk.  (Tenn.)  441 ;  Binford  v.  Memphis  Bulle- 
tin Co.,  10  Heisk.  (Tenn.)  358,  g  Heisk.  (Tenn.) 
694;  Coffin  v.  Hill.  1  Heisk.  (Tenn.)  387;  Miller 
v.  McKinney,  5  Lea  (Tenn.)  96. 

Wisconsin.  —  State  v.  McFetridge,  84  Wis. 
5*4- 

Canada.  — Re  St.  Boniface  Election,  8  Mani- 
toba 478. 

In  Wills  v.  Allison,  4  Heisk.  (Tenn.)  392,  it 
was  said:  "  Money,  said  Sir  William  Black- 
stone,  '  is  the  universal  medium  or  common 
standard,  by  comparison  with  which  the  value 
of  all  merchandise  maybe  ascertained;  or  it 
is  a  sign  which  represenis  the  value  of  all 
commodities.'  1  Black.  Com.  276;  Sto.  on 
Con.,  §  1118.  And  so  it  is  defined  by  Lord 
Ellenborough  in  13  East  20;  and  by  Chancellor 
Kent  in  Mann  v.  Mann,  1  Johns.  Ch.  (N.  Y.) 
236,  to  be  cash,  that  is,  gold  and  silver,  or  the 
lawful  circulating  medium  of  the  country  — 
including  banknotes,  when  they  are  known 
and  approved  of,  and  used  in  the  market  as 
cash." 

Standard  of  Value.  —  "Money  is  not  only  a 
medium  of  exchange,  but  it  is  a  standard  of 
value."  Per  Field,  J.,  dissenting,  in  Legal 
Tender  Case,  no  U.  S.  462. 

3.  Technical  Sense  —  Coin. —  State  v.  Downs, 
148  Ind.  327,  citingis  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  701;  Griswold  v.  Hepburn,  2 
Duv.  (Ky.)  29;  Kennedy  v.  Briere,  45  Tex.  309; 
Block  v.  State,  44  Tex.  622;  Re  St.  Boniface 
Election,  8  Manitoba  478.  See  also  Carter  v. 
Cox,  44  Miss.  155. 

4.  Ejusdem  Generis.  (See  also  the  title  Public 
Officers.)  —  A  statute  provided  that  a  public 
officer  should  not  receive  "  any  percentage, 
drawback,  premium,  or  profits,  or  money  what- 
ever, on  any  [public]  contract,  or  for  the  let- 


ting of  any  [public]  contract."  It  was  held 
that  the  words  "  money  whatever  on  any  con- 
tract," under  the  well-established  rule  that 
when  a  specific  enumeration  concludes  with  a 
general  term,  it  is  to  be  restricted  to  the  same 
genus  as  the  things  enumerated,  must  be  con- 
strued to  mean  any  money  by  way  of  percent- 
age, drawback,  premium,  or  profits,  upon  any 
contract  of  others  with  the  public,  and  did  not 
apply  to  a  contract  by  the  county  commission- 
ers with  a  coroner  of  the  county,  employing 
him  for  a  compensation  to  furnish  medicine 
and  medical  aitendance  to  paupers.  Baker  v. 
Crook  County,  (Wyo.  igoo)  59  Pac.  Rep.  798. 

A  statute  provided  that  any  officer  or  person 
collecting  or  receiving  any  fines,  forfeitures, 
or  other  moneys,  and  refusing  to  pay  them 
over  as  required  by  law,  should  forfeit  double 
the  amount.  It  was  held  that  the  words 
"  other  motxeys  "  must  be  construed  ejusdem 
generis,  and  that  the  statute  did  nol  apply  to  a 
treasurer  of  a  school  district  who  failed  on  re- 
tiring to  pay  over  the  general  balance  of 
moneys  in  his  hands.  People  v.  Dolan,  5 
Wyo.  245. 

Actions  for  Recovery  of  Money  Only.  —  In  Jones 
v.  Null,  9  Neb.  60,  an  aciion  to  foreclose  a 
mortgage  was  held  to  be  an  action  "  for  relief 
oiher  than  for  the  recovery  of  money  only," 
within  the  A'ebraska  statute  regulating  the 
bringing  of  actions  against  executors  and  ad- 
ministrators. 

Same — Accounts.  —  The  equity  jurisdiction 
of  the  Ohio  Courts  of  Common  Pleas,  in  mat- 
ters of  mutual  and  complicated  accounis,  was 
not  abrogated  by  the  statute  (now  Bates's 
Annot.  Stat.  1897,  £  5130)  which  provided  that 
either  party  might  demand  a  jvty  trial  of 
"  issues  of  fact  arising  in  actions  for  the  re- 
covery of  money  only."  An  action  is  not  one 
for  the  recovery  of  money  only,  within  the 
purview  of  the  statute,  where  to  administer 
full  and  complete  relief  therein  it  is  necessary 
to  invoke  the  equity  powers  of  the  court  to 
adjust  the  accounts  between  the  parties.  Black 
v.  Boyd,  50  Ohio  St.  46. 

Amount  to  Be  Paid.  —  In  Symonds  v.  Cincin- 
nati, 14  Ohio  183,  Read,  J.,  dissenting,  said  ■ 
"  The  constitutional  requisition  of  '  compen- 
sation in  money  '  excludes  every  other  in- 
terpretation except  payment  in  money  to  the 
value  of  the  property  taken.  The  word  money 
refers  to  the  amount  to  be  paid,  as  well  as  to 
the  kind  of  payment.  Money  is  the  measure 
of  value,  as  well  as  the  medium  of  payment. 
No  other  construction  will  give  the  word  its 
full  meaning." 

Annuity. —  In  Byrom  v.  Brandreth,  L.  R.  16 
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Bank  Bills  and  Banknotes.  —  Banknotes  lawfully  issued  and  actually  current  at 


Eq.  475,  it  was  held  thai  an  apportioned  part 
of  an  annuity  would  not  pass  under  a  bequest 
of  money. 

Arkansas  Money.  —  A  note  payable  in  Arkan- 
sas money  is  payable  in  the  current  coin  of  the 
United'States.  Wilburn  v.  Greer,  6  Ark.  255. 
See  also  infra,  this  definition,  Bank  Bills  and 
Banknotes. 

Bank  Deposits.  —  See  infra,  this  note,  Credit 
in  Bank. 

Bonds — Promissory  Notes.  —  In  Hinckley  v. 
Primin,  41  111.  App.  579.  undera  gift  of  money, 
it  was  held  that  a  United  Slates  bond,  a  city 
bond,  and  a  promissory  note  passed,  such  ap- 
pearing to  have  been  the  intention  of  (he 
testator.  See  also  Fulkeron  v.  Chitty,  4  Jones 
Eq.  (57  N.  Car.)  244;  Gillen  v.  Kimball,  34 
Ohio  St.  364. 

In  Morton  v.  Perry,  1  Met.  (Mass.)446,  it  was 
held  that  money  due  upon  notes  passed  by  a 
bequest  of  money  See  also  Dowson  v.  Gas- 
koin,  2  Keen  14. 

Money  has  been  held  to  include  bills  of  ex- 
change indorsed  in  blank.  Collins  v.  Martin, 
1  B.  &  P.  648;  Wookey  v.  Pole,  4  B.  &  Aid.  I, 
6  E.  C.  L.  365. 

But  in  Waterman  v.  Waterman,  34  Mich. 
490,  it  was  held  that  a  count  {ox  money  loaned 
was  not  sustained  by  evidence  of  a  loan  of  a 
United  States  bond. 

So  in  Mann  v.  Mann,  14  Johns.  (N.  Y.)  I, 
affirmed  1  Johns.  Ch.  (N.  Y.)  231,  bonds  were 
held  not  to  pass  under  a  bequest  of  money. 

"  Money,  Goods,  Chattels,  Eights,  or  Credits  "  — 
Charging  One  a3  Trustee.  —  See  Sargeant  v. 
Leland,  2  Vt.  280. 

Cash. — "  The  word  money  literally  means 
'  cash.'  "    Jacobs's  Estate,  140  Pa.  St  274. 

Certificates  of  Deposit.  (See  also  infra,  this 
note,  Credit  in  Bank.)  —  In  Stale  v.  McFetridge, 
84  Wis.  514,  it  was  said:  "  Ceriificates  of  de- 
posit, or  other  vouchers  for  money  deposited 
in  soh'ent  banks,  payable  on  demand,  are  a 
most  convenient  medium  of  exchange,  and 
are  extensively  used  in  commercial  and  finan- 
cial transactions  to  represent  the  money  thus 
deposited,  and  as  the  equivalent  thereof. 
Hence  the  same  are  money."  To  the  same 
effect  see  State  v.  Hill,  47  Neb.  456;  Allibone 
v.  Ames,  g  S.  Dak.  74. 

But  in  Com.  v.  Howe,  132  Mass.  250,  it  was 
held  that  an  indictment  for  obtaining  a  certain 
sum  of  money  by  false  pretenses  was  not  sus- 
tained by  proof  of  obtaining  a  certificate  of  de- 
posit of  a  bank. 

Chattel  — "  Money  is  a  chattel."  Chicago, 
etc.,  R.  Co.  v.  Thompson,  10,  III.  585. 

Check. —  In  Thalheim  v.  State,  38  Fla.  i6q, 
it  was  held  that  an  indictment  for  the  embez- 
zlement of  a  certain  amount  of  money  was  not 
sustained  by  proof  of  the  embezzlement  of  a 
ban k  check. 

Confederate  Money.  (See  also  the  title  Pay- 
ment.)—  In  Shackleford  v.  Cunninerham,  41 
Ala.  205,  the  decision  in  Haynes  v.  Wheat,  9 
Ala.  239,  that  Confederate  money  was  money 
is  criticised. 

That  Confederate  notes  are  within  the  term 
money,  see  Hendry  v.  Benlisa,  37  Fla.  609. 

In  U.  S.  v.  Kuhl,  85  Fed.  Rep.  624,  it  was 
held  that  a  genuine  Confederate  note  or  bill 


was  not  in  similitude  of  any  obligation  of  the 
United  States,  within  the  federal  statute  pro- 
viding for  the  punishment  of  persons  who 
shall  have  in  their  possession  any  security 
printed  and  engraved  after  the  similitude  of 
any  security  issued  under  the  authority  of  the 
United  States. 

Credit  in  Bank.  (See  also  supra,  this  note, 
Certificates  of  Deposit.) — In  Byrom  v.  Brand- 
reth,  L.  R  16  Eq.  475,  it  was  held  that  money 
at  the  banker's  passed  under  a  gift  of  "  any 
money  of  which  I  may  die  possessed."  To 
the  same  effect  see  Manning  v.  Purcell,  7  De 
G.  M.  &  G.  55,  3  Eq.  Rep.  3S7,  31  Eng.  L.  & 
Eq.  452;  Parker  v.  Marchant,  1  Y.  &  C.  Ch. 
290,  1  Phil.  356;  Carr  v.  Carr,  1  Meriv.  541; 
Smith  v.  Burch,  92  N.  Y.  234;  Dabney  v.  Cot- 
trell,  9  Gratt.  (Va.)  579. 

So  in  Parker  v.  Marchant,  1  Phil.  356,  a 
testator's  balance  at  his  banker's  was  held  to 
pass  under  the  words  "  ready  money."  See 
also  Vaisey  v.  Reynolds,  5  Russ.  12. 

But  in  Brearley  v.  Lalor,  15  N.  J.  Eq.  108,  it 
was  held  that  a  bequest  of  money  did  not  in- 
clude funds  in  a  savings  bank,  although  it  was 
said  that  it  might  include  money  deposited  in 
the  bank  for  safe  keeping. 

So  a  credit  in  bank  has  been  held  to  be 
money  within  an  embezzlement  act.  Bartley 
v.  State,  53  Neb.  310;  Botk  v.  People,  16 
Hun  (N.  Y.)  476;  State  v.  Krug,  12  Wash. 
288. 

Curio  Coin.  —  In  Moss  v.  Hancock,  (iSgg)  2 
Q.  B.  116,  it  was  held  that  a  coin  which  was  a 
current  coin  of  the  realm,  but  sold  as  a  curi- 
osity, was  not  money  within  the  rule  that  the 
true  owner  cannot  recover  money  stolen  after 
it  has  been  paid  away  fairly  and  honestly  upon 
a  valuable  and  bona  fde  consideration,  and 
that  an  order  for  its  restitution  might  be  made 
under  the  English  larceny  act. 

Debt.  —  A  testatrix  gave  to  her  husband  "  all 
the  money  that  may  be  in  the  hands  of  my 
said  husband  as  my  trustee  at  the  time  of  my 
decease."  This  was  held  to  include  a  debt  to 
him  as  trustee,  of  money  of  the  trust  fund 
which  he  had  loaned  out.  Dillard  Dillard, 
97  Va.  434. 

In  Slade  v.  Havvley,  14  L.  J.  Exch.  217,  13 
M.  &  W.  757,  it  was  held  that  moneys,  in  a 
declaration  against  a  sheriff  for  not  levying  the 
whole  of  the  moneys  under  a  fi.  fa.,  embraced 
not  only  the  debt,  but  also  all  the  items  in- 
dorsed on  the  writ. 

Funds  and  Money.  —  See  Fund  —  Funds,  vol. 
14,  p.  564.  note  1. 

Gaming  —  Drinks.  —  The  term  money,  as  used 
in  the  Texas  statute  (now  Pen.  Code  Tex. 
i8g5,  art.  384),  prohibiting  playing  games  for 
money,  includes  a  wager  of  the  drinks  or  of 
the  table  fees.  Stone  v.  State,  3  Tex.  App. 
675. 

Gold  or  Silver  Certificates  are  money.  Kim- 
brough  v.  State,  28  Tex.  App.  367. 

Greenbacks.  —  That  greenbacks  are  money, 
see  Legal  Tender  Case,  xio  U.  S.  421;  Ex  p. 
Prince,  27  Fla  196. 

But  in  Block  v.  State,  44  Tex.  620,  it  was  held 
that  an  indictment  for  embezzling  money  was 
not  sustained  by  proof  of  embezzling  green- 
backs or  national  currency  notes. 
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par  in  lieu  of  coin  have  been  held  generally  by  the  courts  to  be  within  the 


Income  and  Money  Used  Synonymously.  —  Elli- 
cott  v.  Ellicolt,  90  Md.  321. 

An  income  not  payable  until  a  future  time 
has  been  held  not  to  pass  under  a  bequest  of 
■money.  Byrom  v.  Brandreth,  L.  R.  16  Eq. 
475. 

Interest.  —  Under  a  gift  of  "  any  money  of 
which  I  may  die  possessed,"  it  was  held  that 
inierest  payable  to  the  testatrix  which  had 
accrued  from  the  last  stated  days  of  payment 
to  her  death  did  not  pass.  Byrom  v.  Brand- 
reth, L.  R.  16  Eq.  475. 

Lawful  Money.  —  See  Lawful  —  Lawfully, 
vol.  18,  p.  573. 

Merchandise  and  Money  Distinguished. —  Henry 
V.  Salina  Bank,  5  Hill  (N.  Y.)  536. 

"Money  loaned  "  and  "money  at  interest  "  as 
equivalent  terms.  See  Wasson  v.  Indianapo- 
lis First  Nat.  Bank,  107  Ind.  212. 

Mortgages  have  been  held  not  to  pass  under 
a  bequest  of  money.  See  Mann  v.  Mann,  14 
Johns.  (N.  Y.)  1,  affirmed  1  Johns.  Ch.  (N.  Y.) 
231. 

Bat  in  Shelmei's  Will,  Gilb.  Eq.  200,  money 
was  held  to  comprise  mortgage  securities. 

Paper  Currency.  —  In  Jones  v.  Overstreet,  4 
T.  B.  Mon.  (Kv.)  547,  the  word  money  was 
held  to  mean  paper  currency. 

Paper  Money  Used  as  Synonymous  with  Bills  of 
Credit. —  See  Billis  v.  State,  2  McCord  L.  (S. 
Car  )  17. 

Property  has  been  held  to  include  money. 
See  St.  John  v.  Mobile,  21  Ala.  228;  Mitchell 
v.  Mitchell,  35  Miss.  114;  Brown  v.  State,  23 
Tex.  App.  214,  218;  Taylor  v.  State,  29  Tex. 
App.  499.    See  also  Property. 

In  Jacobs's  Estate,  140  Pa.  St.  274,  it  was 
said:  "That  the  word  money  is  popularly 
known  and  used  as  indicating  property  of 
every  description  is  well  known.  Thus,  it  is 
very  common  to  refer  to  a  person  as  a 
'  moneyed  man  '  because  of  his  large  posses- 
sions. Yet  those  possessions  may  consist  ex- 
clusively of  real  estate."  To  the  same  effect 
see  Matter  of  Miller,  48  Cal.  171.  See  also 
Nevinson  v.  Lennard,  3}  Beav.  490. 

But  in  Thalheim  v.  State.  38  Fla.  169,  it  was 
held  that  the  term  money  in  an  embezzlement 
act  did  not  include  assets  and  property  gen- 
erally. See  also  infra,  this  definition,  General 
Residuary  Estate. 

Ready  Money.  —  Ready  money  means  money 
kept  on  hand,  or  in  a  bank,  or  in  the  posses- 
sion of  its  owner.  Smith  v.  Burch,  28  Hun 
(N.  Y.)  332,  in  which  case  it  was  said  that 
money  of  a  married  woman  in  possession  of 
her  husband  occupving  the  same  house  with 
her,  which  was  at  all  times  subject  to  call,  could 
with  propriety  be  called  ready  money. 

Issue  —  Money  in  Hand.  —  "  True  re  is  no  real 
difference  between  money  in  hand  and  '  ready 
money.'  "  Parker  v.  Marchant,  12  L.  J.  Ch. 
337: 

Silver.  —  An  indictment  for  robbery  charged 
that  the  property  taken  from  the  assaulted 
party  was  "  ten  cents  in  the  money  of  the 
United  States  of  America,  of  the  value  of  ten 
cents."  It  was  held  that  this  was  sustained 
by  the  proof  of  taking  ten  cents  in  silver. 
The  court  said:  "This  court  must  judicially 
know  that  'a  dime  or  ten-cent  piece  '  is  a  coin 


of  the  United  States  and  legal  tender,  because 
its  value  and  legal  quality  is  fixed  by  the  Act 
of  Congress."  Menear  v.  State,  30  Tex.  App. 
475- 

Smart  Money.  (See  also  the  title  Exemplary 
Damages,  vol.  12,  p.  2  )  —  In  Murphy  v. 
Hobbs,  7  Colo.  547,  the  court  quoted  from  Fay 
v.  Parker,  53  N.  H.  342,  as  follows:  "  Mr. 
Justice  Foster  concludes  a  discussion  of  the 
expression  '  smart  money,'  as  used  by  Grotius 
and  jurists  contemporary  with  that  author,  in 
the  following  language:  '  It  is  interesting,  as 
well  as  instructive,  to  observe  that  one  hun- 
dred and  twenty  years  ago  the  term  "  smart 
money  "  was  employed  in  a  manner  entirely 
different  from  the  modern  signification  v\hich 
it  has  obtained,  being  then  used  as  indicating 
compensation  for  the  smarts  of  the  injured 
person,  and  not,  as  now,  money  required  bv 
way  of  punishment,  and  to  make  the  wrong- 
doer smart.'  " 

Stakes.  —  In  Manning  v.  Purcell,  7  De  G. 
M.  &  G.  55,  3  Eq.  Rep.  387,  31  Eng.  L.  &  Eq. 
452,  it  was  held  that  money  wagered  by  the 
testator  in  the  hands  of  a  stakeholder  did  not 
pass  in  his  will  under  a  bequest  of  money. 

State  Currency.  —  In  Ridenour  v.  McClurkin, 
6  Blackf.  (Ind.)  414,  the  court  said:  "The 
treasury  notes  which  were  paid  by  the  appel- 
lants were  received  by  the  appellee  as  so  much 
money  and  credited  on  the  note.  They  were 
a  species  of  currency  which  passed  as  money, 
and  for  some  purposes  were  better  than  gold 
or  silver." 

Stock.  —  It  has  been  held  that  where  the  con- 
text favors  such  construction,  the  word  money 
in  a  will  may  pass  stock.  Kendall  v.  Kendall. 
4  Russ.  360;  Dowson  v.  Gaskoin,  2  Keen  14; 
Legge  v.  Asgill,  T.  &  R.  266,  note;  Fulkeron 
v.  Chitty,  4  Jones  Eq.  (57  N.  Car.)  244.  See 
also  Barclay  v.  Maskelyne,  5  Jur.  N.  S.  12. 
holding  that  the  term  moneys  in  a  codicil  can- 
celing legacies  of  all  moneys  bequeathed  in- 
cluded slock. 

But,  as  a  general  rule,  stock  will  not  pass. 
Thus,  in  Ogle  v.  Knipe,  L.  R.  8  Eq.  434,  il 
was  held  that  under  a  bequest  of  all  moneys 
and  securities  of  money,  of  every  description, 
bank  stock  and  canal  shares  do  not  pass.  To 
the  same  effect  see  Collins  v.  Collins,  L.  R  12 
Eq.  455:  Lowe  v.  Thomas,  5  De  G.  M.  &  G. 
315;  Gosden  v.  Dolterill,  1  Myl.  &  K.  56; 
Mann  v.  Mann,  1  Johns.  Ch.  (N.  Y.)  231. 

"  Shares  in  the  capital  stock  of  corporations 
are  neither  money  nor  securities.  They  are 
simply  the  title  of  a  shareholder  to  his  propor- 
tion of  th e  cor porate  property  and  its  income." 
Graydon  r.  Graydon,  23  N.  J.  Eq.  233. 

Tennessee  Money.  —  In  Taylor  v.  Neblett,  4 
Heisk.  (Tenn.)  491,  it  was  held  that  a  note  pay- 
able in  Tennessee  money  was  payable  in  Ten- 
nessee banknotes. 

Tobacco.  — -  In  Maryland  tobacco  was  formerly 
considered  as  money,  in  judicial  proceedings; 
and  in  actions  of  debt,  tobacco  and  money 
counts  were  joined.  Crain  v.  Yates.  2  Har. 
&  G.  (Md.)  332.  See  also  Skirvan  v.  Willis,  4 
Har.  &  M.  (Md.)  483. 

Treasury  Notes.  —  That  treasury  notes  are 
money,  see  Blackburn  v.  Brooks,  65  N.  Car. 
415;  Kimbrough  v.  State,  2S  Tex.  App.  367; 
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term  "  money."1    But  banknotes  arc 
and  the  courts  have  frequently  held  tl 
were  not  included  in  the  term.2 

Sansbury  v.  State,  4  Tex.  App.  99;  Block  v. 
State,  44  Tex.  621:  Lewis  v.  Sme,  28  Tex. 
App.  140.  Compare  Griswold  v.  Hepburn,  2 
Duv.  (Ky.)  29. 

Moneys  Actually  Made  and  Paid  to  Sheriff  on 
Executions  —  Commissions.  —  State  v.  Prince,  9 
Wash.  107. 

"  Money  Liable  to  Be  Laid  Out  in  Purchase  of 
Land" — English  Settled-land  Act.  —  See  In  re 
Hill,  (1896)  1  Ch.  962. 

Money  Demands  on  Contract.  —  In  Roberts  v. 
Nod  wift,  8  Ind.  341,  it  was  said :  "  The  phrase 
'  money  demands  on  contract,'  when  used  in 
reference  to  an  action,  means  any  aciion  aris- 
ing out  of  contract,  where  the  relief  demanded 
is  a  recovery  of  money."  See  also  Brock  v. 
Parker,  5  Ind.  538. 

Capital  Money  —  English  Settled-land  Act.  — 
See  In  re  Mundy,  ((891)  1  Ch.  399. 

"Money,  Costs,  Charges,  Expenses."  —  Jones  v. 
Williams,  10  L.  J.  Exch.  257,  8  M.  &  W.  358. 

Money  Due.  —  In  Petty  v.  Wills™,  L.  R.  4  Ch. 
574,  it  was  held  that  under  a  bequest  of  money 
due,  money  payable  on  the  termination  of  the 
testator's  own  life  would  pass. 

But  in  Stephenson  v.  Dowson,  3  Beav.  342, 
it  was  held  that  money  for  a  service  uncom- 
pleted at  the  testator's  death  would  not  pass 
under  a  bequest  of  money  due. 

In  Bide  v.  Harrison,  L.  R.  17  Eq.  76,  it  was 
held  that  damages  for  breach  of  contract, 
where  the  amount  is  ascertained,  will  pass 
under  a  bequest  of  money  due. 

In  Martin  v.  Hobson,  L.  R,  8  Ch,  401,  it  was 
held  that  the  phrase  "  money  due  "  did  not  in- 
clude an  unascertained  share  in  certain  part- 
nership assets. 

In  Gahly  v.  Dowling,  5  L.  R.  Ir.  628.  it 
was  held  that  bv  a  bequest  to  a  debtor  of  all 
moneys  due  to  him  was  meant,  if  there  were 
cross-accounts,  the  balance  due  to  him. 

Money  Due  on  Mortgages.  —  In  Poulett  v. 
Hood,  35  Beav.  234,  L.  R.  5  Eq.  115,  it  was 
held  that  by  a  gift  of  money  due  on  mortgag', 
a  sum  merely  charged  on  properly  would  not 
pass. 

Money  Expended.  —  The  term  "money  ex- 
pended "  does  not  embrace  claims  for  services 
performed  or  money  expended  prior  to  the  date 
of  an  agreement  in  which  it  is  used.  Little- 
field  v.  Winslow,  19  Me.  394. 

Money  in  the  Funds. —  See  Fund  —  Funds, 
vol.  14,  p.  563. 

Money  on  Deposit.  —  "Money  on  deposit" 
means  ex  vi  termini  money  placed  where  the 
owner  can  command  it  al  any  time.  Curtis 
v.  Leavitt,  15  N.  Y.  9;  Long  i\.  Straus,  107 
Ind.  94. 

Money  on  Mortgage. —  "Money  on  mort- 
gage "  has  been  held  to  pass  the  fee  in  the 
mortgaged  property.  Doe  v.  Bennett,  6  Exch. 
892;  In  re  Arrowsmith,  4jur.  N.  S.  1123,  27  L. 
J.  Ch.  704. 

Money  Value.  — In  a  lease  for  five  hundred 
years  the  grantor  reserved  a  silver  penny,  if 
demanded.  This  was  held  to  be  a  rent  of  no 
"  money  value."  In  re  Chapman,  29  Ch.  D. 
1007. 


>t  money  at  all  times  and  in  all  places, 
t,  under  the  circumstances,  banknotes 

Money's  Worth.  —  In  Floyer  v.  Bankcs,  33 
L.  J.  Ch.  1,  3  D.  G.  J.  &  S.  306,  it  was  held 
that  marriage  was  not  a  valuable  considera- 
tion in  money  or  money's  worth. 

1.  Bank  Bills  Current  as  Medium  of  Exchange 
Are  Money  —  England.  —  Miller  v.  Race,  1 
Burr.  452,  1  Smith  Lead.  Cas.  516;  Downing 
v.  Townsend,  Ambl.  280. 

United  Stales.  —  Pennington  v.  Coxe,  2 
Cranch  (U.  S  )  43;  Woodruff  v.  Mississippi, 
162  U.  S.  291;  U.  S.  Bank  v.  Georgia  Bank, 
10  Wheat.  (U,  S.)  333. 

Alabama.  —  Rice  v.  Jones,  71  Ala.  554;  Cor- 
bett  v.  State,  31  Ala.  339. 

Illinois.  —  Tazewell  County  r.  Davenport, 
40  111.  199. 

Maryland.  — Towson  v.  Havre-de-C  race 
Bank,  6  Har.  &  J.  (Md.)  47. 

Massachusetts.  —  Morrill  v.  Brown,  15  Pick. 
(Mass.)  173;  Floyd  v.  Day,  3  Mass.  403;  Ran- 
dall v.  Rich,  11  Mass.  494;  Mason  v.  Waite,  17 
Mass.  560. 

Michigan,  —  Waterman  v.  Waterman,  34 
Mich  490. 

Mississippi.  —  Carter  v.  Cox,  44  Miss.  155. 
New  Jersey.  —  Crane  v.  Freese,  16  N.  J.  L. 
3°5- 

North  Carolina.  —  Governor  v.  Carter,  3 
Hawks  (10  N.  Car.)  328;  Fulkeron  v.  Chitty,  4 
Jones  Eq.  (57  N.  Car.)  244. 

Ohio.  —  Sweetland  v.  Creigh,  15  Ohio  118; 
White  v.  Richmond,  16  Ohio  8. 

Tennessee.  —  Hopson  v.  Fountain,  5  Humph. 
(Tenn.)  140;  Coffin  v.  Hill,  1  Heisk.  (Tenn.)  387. 

Texas.  —  Kimbrough  v.  State,  28  Tex.  App. 
367. 

Wisconsin.  —  Klauber  v.  Biggerstaff,  47 
Wis.  557;  State  ?>.  Kube,  20  Wis.  217. 

See  also  the  title  Banknotes,  vol.  3,  p.  774. 

2.  Banknotes  Not  Money.  —  Foquet  v.  Hoad- 
ley,  3  Conn.  534;  Boyd  v.  Olvey,  82  Ind.  294; 
Pryor  v.  Com..  2  Dana  (Ky.)  298;  McChord  v. 
Ford,  3  T.  B.  Mon.  (Ky.)  167;  State  v.  Day- 
ton, 4  N.  J.  L.  63;  Scott  v.  Conover,  6  N.  J.  L. 
222;  Lange  Kohne,  1  McCord  L.  (S.  Car.) 
115;  Garner  v.  State,  5  Yerg.  (Tenn.)  160. 
And  see  the  titles  Banknotes,  vol.  3,  p.  774; 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  107. 

In  Hamilton  v.  State,  60  Ind.  193,  it  was 
held  that  proof  of  the  larceny  of  national  bank- 
notes did  not  sustain  a  charge  of  the  larceny 
of  a  certain  sum  of  money  of  the  United 
States.  Compare  Jackson  v.  State,  34  Tex. 
Crim.  90,  wherein  an  indictment  for  ihefi 
which  described  the  property  as  "  five  ten- 
dollar  bills,  of  the  value  of  ten  dollars  each," 
etc.,  was  held  to  be  insufficient.  The  court 
said:  "  If  they  had  been  called  money,  the 
state  might  have  proved  that  they  were  legal- 
tender  currency  of  the  United  States;  but  in 
the  absence  of  such  description  we  are  left  to 
conjecture  the  character  of  bills  intended,  of 
which  there  are  quite  a  number."  See  also 
the  title  Larceny,  12  Encyc.  of  Pl.  and  Pr. 
987  et  seq. 

Security  for  Costs.  —  Where  a  statute  required 
that  a  certain  sum  in  current  money  be  depos- 
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Legal  Tender.  —  In  criminal  law,  as  in  statutes  with  regard  to  embezzlement, 
swindling,  theft,  etc.,  the  meaning  of  the  term  "  money  "  has  been  confined  to 
that  which  is 'legal  tender,  as  legal-tender  coin  or  legal-tender  treasury  notes 
of  the  United  States.1  And  so  in  other  connections  the  term  has  been  confined 
to  legal-tender  currency.3 

General  Residuary  Estate.  —  Where  there  are  gifts  under  a  will  declaring  ot 
manifestly  indicating  an  intention  to  dispose  of  the  entire  personal  estate  of 
the  testator,  a  gift  of  money  will  pass  the  testator's  property  generally.3  But 
the  natural  meaning  of  a  gift  of  money  is  cash  in  the  house  or  at  the  banker's, 
and  any  other  money  belonging  to  the  testator;  any  sums  actually  due  and 
payable  ;  sums  in  fact  which  the  testator  had  a  right  to  receive  on  demanding 
them.4 

MONEYED  CAPITAL.  —  See  the  title  Taxation. 


ited  as  security  for  costs,  it  was  held  that  a 
deposit  of  banknotes  was  not  sufficient.  Re 
St.  Boniface  Election,  8  Manitoba  478;  Re 
Cypress  Eleclijn,  8  Manitoba  581. 

1.  Legal  Tender  —  Criminal  Law.  —  Ex  p. 
Prince.  27  Fla.  196;  Hartley  v.  Slate,  53  Neb. 
310;  Jackson  v.  State,  34  Tex.  Crim.  go; 
Thompson  v.  State,  35  Tex.  Crim.  511:  Colier 
v.  State,  37  Tex.  Crim.  284;  Otero  v.  State,  30 
Tex.  App.  450;  Menear  v.  State,  30  Tex.  App. 
475;  Taylor  v.  State,  29  Tex.  App.  499;  Lewis 
v.  State,  28  Tex.  App.  140;  Block  v.  State, 
44.  Tex.  621;  Sansbury  v.  State,  4  Tex.  App. 
99 

2.  Bonds  Payable  in  Gold  Coin.  —  In  Woodruff 
v.  State,  66  Miss.  309,  it  was  said :  "In  author- 
izing the  issuance  of  bonds  for  one  million  of 
dollars,  and  in  the  use  of  the  term  money,  the 
legislature  must  be  supposed  to  have  meant, 
in  the  act  ciled.  that  money  which  constituted 
the  basis  of  the  general  business  of  the  country 
and  was  a  legal  tender  for  the  payment  of 
debts.  Therefore  there  was  no  authority  in 
the  act  for  the  issuance  of  bonds  payable  '  in 
gold  coin,'  and  they  were  void  for  want  of 
authority  for  their  issuance." 

Redemption  of  Land.  —  In  Murphy  v.  Smkh, 
49  Ark.  39,  it  was  said:  "  In  the  absence  of 
other  words  in  the  context  controlling  the 
meaning  of  the  word  money,  or  showing  in 
what  sense  it  is  used,  we  understand  it  to 
mean  that  which  is  legal  tender  for  the  pay- 
ment of  debts.  Graham  v.  Adams,  5  Ark. 
261;  Wilburn  v.  Greer,  6  Ark.  255;  Burton  v. 
Brooks.  25  Ark.  215;  Hanauer  v.  Gray,  25 
Ark.  350;  Wells  v.  Cole,  27  Ark.  603;  Block 
v.  State,  44  Tex.  620;  Butler  v.  Horwitz,  7 
Wall.  (U.  S.)  258."  This  case  was  under 
a  statute  providing  that  land  sold  for  taxes 
could  only  be  redeemed  by  the  payment  of 
money, 

3.  General  Residuary  Estate  —  England.  — 
Hotham  v.  Sutton,  15  Ves.  Jr.  319;  Nevinson 
v.  Lennard,  34  Beav.  490;  In  re  Cadogan,  2S 
Ch.  D.  154;  Kendall  v.  Kendall,  4  Russ.  371; 
In  re  Egan,  (1899)  1  Ch.  690;  Rogers  v. 
Thomas,  2  Keen  13;  Goods  of  VVhite,  7  P.  D. 
65;  In  re  Townley,  53  L.  J.  Ch.  516;  Waite  v. 
Combes.  sDeG.  &  Sm.  676;  Barretts.  White, 
1  Jur.  N.  S.  652;  Manning  v.  Purcell.  7  De  G. 
M.  &  G.  67;  Stocks  v.  Barre,  Johns.  Ch. 
(Eng.)  54;  Langdale  v.  Whitfield,  4  Kay  &  J. 
433- 

California.  —  Matter  of  Miller,  48  Cal. 
165. 

Illinois.  —  Decker  v.  Decker,  121  111.  341. 


New  Hampshire.  —  Perkins  v.  Mathes,  49  N. 
H.  in. 

North  Carolina.  —  Fulkeron  v.  Chitty,  4 
Jones  Eq.  (57  N.  Car  )  244. 

Pennsylvania.  —  Widener  v.  Beggs,  118  Pa. 
St.  374;  Smith  v.  Davis,  1  Grant  Cas.  (Pa.) 
158;  Jacobs's  Estate,  140  Pa.  St.  274. 
Texas.  —  Paul  v.  Ball,  31  Tex.  10. 
A  testatrix  bequeathed  several  legacies  to  be 
paid  out  of"  the  money  of  my  husband's  estate 
now  belonging  to  me,  '  with  a  gift  ever  of  the 
residue  of  such  money  to  others.  It  was  held 
that  by  the  term  money  the  entire  personal 
estate  belonging  to  the  testatrix,  under  her 
husband's  will,  passed,  but  not  the  realty. 
Sweet  v.  Burnett,  136  N.  Y.  204. 

Interest  in  Real  Property.  —  In  Stannard  v. 
Bamum,  51  Md.  455,  it  was  said:  "  Here  the 
bequest  is  simply  of  '  a  balance  of  money.' 
The  context  shows  that  the  testatrix  meant  to 
dispose  of  only  what  belonged  to  her  consist- 
ing of  money,  and  the  language  of  the  will 
does  not  support  the  theory  of  the  appellant 
that  the  testatrix  meant  by  those  words  to  dis- 
pose of  her  interest  and  estate  in  the  hotel 
property.  Such  an  interest  and  estate  will  not 
otiginally  pass  under  a  bequest  of  money. 
Mann  v.  Mann,  1  Johns.  Ch.  (N.  Y.)  231." 

4.  Money  Held  Not  to  Pass  Personal  Property. 
—  Byrom  v.  Brandreth,  L.  R.  16  Eq.  475;  In  re 
Tcwnley,  53  L.  J.  Ch.  518:  Larner  v.  Larner,  3 
Drew  704:  Collins  v.  Collins,  L.  R.  12  Eq.  455; 
Lowe  v.  Thomas,  23  L.  J.  Ch.  453,  5  De  G.  M. 
&  G.  315;  In  re  Cadogan,  25  Ch.  D  154,  53  L. 
J.  Ch.  209;  Popham  v.  Aylesbury,  Ambl.  68; 
Brcoke  v.  Turner,  7  Sim.  671;  Hertford  v. 
Lowther,  7  Beav.  1;  Stannard  v.  Barnum,  51 
Md.  440;  Mann  v.  Mann,  14  Johns.  (N.  Y.)  I, 
affirmed  \  Johns.  Ch.  (N.  Y.)23i;  Carr's  Estate, 
13  Pa.  Co.  Ct  643.  See  also  Levy's  Estate. 
161  Pa.  St.  189;  Dabney  v.  Cottrell,  9  Gratt. 
(Va.)  579. 

In  Williams  v.  Williams,  8  Ch.  D.  7S9,  and 
Langdale  v.  Whilfeld,  4  Kay  &  J.  426,  it  was 
held  that  prima  facie  a  bequest  of  money  would 
be  confined  to  ready  money  actually  in  hand. 
See  also  Dunally  :.  Dunally,  6  Ir.  Ch.  540; 
Dillon  v.  M'Donnell,  7  L.  R.  Ir.  335. 

Legacy.  —  In  Re  Mason,  34  Beav.  494.  it  was 
held  that  an  unpaid  legacy  bequeathed  to  the 
testatrix  did  not  pass  under  her  will,  under 
the  words  "  moneys  and  securities  for 
money." 

And  that  an  unpaid  legacy  will  not  pass 
under  a    bequest  of   money,  see   Byrom  v. 
Brandreth,  L.  R.  16  Eq.  475. 
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MONEYED  CORPORATIONS.  —  Sec  the  title  Taxation. 

MONITION.  —  Monition  is  a  process  in  the  nature  of  a  summons  issued  by 
courts  that  proceed  according  to  the  civil  law,1  and  is  used  more  particularly 
in  prize  cases,  admiralty  suits  for  forfeitures,  and  other  suits  in  rem,  where  no 
particular  individuals  arc  summoned  to  answer.  In  these  cases  it  is  always 
deemed  indispensable,  and  is  commonly  said  to  be  a  citation  to  the  whole 
world.2 

MONOMANIA.  (Sec  also  the  titles  Insanity,  vol.  16,  p.  564;  Medical 
JURISPRUDENCE,  ante,  p.  529.)  —  Monomania  is  a  perversion  of  the  under- 
standing in  regard  to  a  single  object  or  a  small  number  of  objects,  with  a  pre- 
dominance of  mental  excitement;  while  mania  is  a  condition  in  which  the 
perversion  of  the  understanding  embraces  all  kinds  of  objects  and  is  accom- 
panied by  general  mental  excitement.3  Monomaniacs  are  persons  who  are 
insane  upon  some  one  or  more  subjects,  and  apparently  sane  upon  all  others..4 


1.  Monition.  — St.  Louis  v.  Richeson,  76  Mo. 
470;  Waynian  v.  Southard,  10  Wheat.  (U.  S.)  1. 

2.  St.  Louis  v.  Richeson,  76  Mo.  470;  Pel- 
ham  v.  Rose,  9  Wall.  (U.  S.)  103. 

In  England  "  monition  (which  is  someihres 
itself  called  an  ecclesiastical  censure)  is  de- 
scribed in  the  books  as  of  a  '  preparatory  ' 
nature,  *  *  *  i.  e.  (as  I  understand  the 
term),  as  a  warning  or  command,  to  be  fol- 
lowed in  case  of  disobedience  by  some  coercive 
sanction."  Mackonochie  v.  Penzance,  6  App. 
Cas.  433,  50  L.  J.  Q.  B.  61  r,  cited  in  Enraght 
v.  Penzance,  7  App.  Cas.  240,  51  L.  J.  Q.  B. 
510. 

In  Fagg  v.  Lee,  L.  R.  4  A.  &  E.  141,  a 
monition  where  issued  otherwise  than  for  the 
purpose  of  enforcing  obedience  to  an  order  of 
court  was  defined  to  be  "  a  summary  proceed- 
ing by  which  an  ecclesiastical  court  may  re- 
strain a  person  from  doing  or  proceeding  with 
an  act  injurious  to  private  rights,  or  may  re- 
strain the  threatened  or  continued  violation  of 


public  law,  or  may  compel  the  performance  of 
any  act  which  it  may  be  the  duty  of  those 
within  ils  jurisdiction  to  do." 

3.  Monomania.  —  Matter  of  Gannon,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  333,  affirmed  139  N.  Y. 
654.  See  also  Young  v.  Miller,  145  Ind.  652; 
Schuff  v.  Ransom,  79  Ind.  464;  Freed  v. 
Brown,  55  Ind.  310;  Owings's  Case,  1  Bland 
(Md  )  388;  State  v.  John,  S  Ired.  L.  (30  N.  Car.) 
337;  Matter  of  Russell,  1  Barb.  (N.  Y.)  41; 
Chaney  v.  Bryan,  16  Lea  (Tenn.)  69. 

In  Thompson  v.  Thompson,  21  Barb.  (N.  Y.) 
120,  Clerke,  J.,  dissenting,  said:  "Sir  John 
Nicholl,  in  Dew  v.  Claik,  3  Add.  Ecc.  79, 
thinks  that  the  tiue  criteiion  of  this  partial 
insanity,  or  monomania,  is  delusion  —  a  de- 
lusion out  of  which  the  patient  is  incapable 
of  being  permanently  reasoned.  Lunacy,  in 
short,  is  now  synonymous  with  mania,  whelher 
total  or  partial,  permanent  or  occasional." 

4.  Monomaniacs.  —  Colhoun  v.  Jones,  2  Redf. 
(N.  Y.)  34. 
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By  Basil  Jones. 

I.  Definition,  846. 

1.  Monopolies,  846. 

2.  Trusts,  846. 

II.  At  Common  Law  and  under  Old  English  Statutes,  847. 

III.  Prohibitions  in  State  Constitutions,  851. 

IV.  Under  State  Statutes,  852. 

1.  /;/  General,  8  52. 

2.  Co)istitutionality,  852. 

3.  Construction  of  Statutes,  852. 

a.  Subjects  Affected,  852. 

b.  Tests  of  Legality,  853. 

c.  Statutes  Strictly  Construed,  854. 

d.  Statutes  Not  Retroactive,  854. 

4.  Remedies,  854 

a.  Injunction  Against  Formation  of  Trust,  854. 

(1)  By  State,  854. 

(2)  By  Dissenting  Stockholders,  854. 

b.  Criminal  Action,  854. 

(1)  Against  Corporations,  854. 

(2)  Against  Persons,  854. 

(3)  Statute  of  Limitations,  855. 

c.  Forfeiture  of  Charter  of  Trust,  855. 

d.  Forfeiture  of  Charter  of  Corporations,  855. 

e.  Remedies  Against  Foreign  Corporations,  855. 
f.  Action  for  Damages  by  Party  Injured,  856. 

5.  Rights  and  Disabilities  of  Members  of  Trusts,  856. 

a.  Legal  and  Equitable  Rights  Between  Members  and  Combination,  856. 

b.  Rescission  of  Agreement,  857. 

c.  As  Against  Third  Persons,  857. 

6.  Rights  and  Liabilities  of  Certificate  Holders,  858. 

a.  In  General,  858. 

b.  Transfer  of  Certificates,  858. 

7.  Rights  and  Liabilities  of  Trustees,  858. 

a.  Status  as  Legal  Owners,  858. 

b.  Powers  Limited  by  Trust  Agreement,  858. 

c.  Liability  for  Debts  of  Trust,  858. 

8.  Rights  of  Third  Persons,  858. 

a.  Contracts  in  Furtherance  of  Lllegal  Agreement  Not  Enforceable,  858. 

b.  Rights  as  Against  Creditors  of  Trust,  859. 

9.  Evidence,  859. 

V.  Under  Federal  Statute,  859. 

1.  Power  of  Congress  to  Legislate,  859. 

2.  Provisions  of  Statute,  860. 

3.  Construction  of  Statute,  860. 

a.  For  Protection  of  Interstate  and  International  Trade,  8C0. 

b.  Effect  on  Trade  Must  Be  Direct,  860. 

c.  Applies  to  All  Restraints,  861. 

d.  Not  Applicable  to  States  Monopoly,  861. 

4.  Operation  of  Statute,  861. 

a.  Applies  to  Previously  Formed  Combinations,  861. 

b.  Restraint  on  Future  Industries,  861. 
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5.  Remedies  wider  Statute,  861. 

a.  Criminal  Action,  861. 

b.  Action  for  Forfeiture,  86  r. 

c.  Suits  in  Equity,  862. 

d.  Action  by  Person  Injured,  862. 

(1)  In  General,  862. 

(2)  Damages,  862. 

(3)  Limitation  of  Action  Governed  by  State  Statute,  862. 

6.  Effect  on  Contracts,  862. 

7.  Evidence,  863. 

VI.  Grants  of  Exclusive  Privileges,  863. 

1.  By  State,  863. 

a.  In  General,  863. 

b.  As  to  Matters  Not  of  Common  Eight,  864. 

c.  Under  Police  Power,  864. 

d.  In  Consideration  of  Public  Services,  865. 

e.  Construction  of  Grant,  865. 

f.  Grant  as  a  Contract,  865. 

g.  Protection  of  Grant,  866. 

2.  By  Municipal  Corporations,  866. 

a.  Validity  of  Grant,  866. 

(1)  Municipality' ' s  Authority  to  Grant,  866. 

(2)  Unauthorized  Grant  Void,  867. 

(3)  Knowledge  of  City's  Power  Chargeable  to  Grantee,  867. 

(4)  Power  of  Legislature  to  Validate,  867. 

b.  Under  Police  Poiver,  867. 

c.  Construction  of  Grant,  867. 

(1)  Must  Be  Strictly  Construed,  867. 

(2)  Must  Be  Expressly  Conferred,  867. 

d.  Supplying  Water  and  Gas,  868. 

(1)  View  that  Monopoly  Is  Created,  868. 

(2)  Contrary  View,  868. 

e.  Street  Railways,  868. 

/.  Grant  as  a  Contract,  868. 
'3.  Grants  of  Exclusive  Privileges  Between  Individuals,  868. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  in  the  Encyclopaedia  of  Pleading  and  Practice 
the  title  MONOPOLIES,  vol.  14,  p.  55. 

In  matters  of  Constitutional  Law  bearing  on  this  subject,  see  in  this  work  the  titles 
CONSTLTUTIONAL  LAW,  vol.  6,  p.  882,  and  references  there  given, 
especially  LMPALRMENT  OF  OBLIGA  T/ON  OF'  CONTRACTS,  vol.  15, 
p.  1030;  POLLCE  POWER. 

F"or  a  treatment  of  Contracts  in  Restraint  of  Trade  and  kindred  matters,  see  the  titles 
LLLEGAL  CONTRACTS,  vol.  15,  p.  927,  and  references  there  given;  LOT- 
TERIES, vol.  19,  p.  588;  RESTRAINT  OF  TRADE. 

For  particular  applications  of  the  doctrines  of  this  article,  see  the  titles  BOOM  COM- 
PANIES, vol.  4,  p.  707;  BRIDGES,  vol.  4,  p.  918;  ELECTRLC-LIGHT 
COMPANIES,  vol.  10,  p.  861;  ELECTRIC  RAILROADS,  vol.  10,  p.  877; 
FERRIES,  vol.  12,  p.  1086;  GAS  COMPANIES,  vol.  14,  p.  915;  LABOR 
COMBINATIONS,  vol.  18,  p.  80;  NAVIGABLE  WATERS;  R ALL- 
ROADS;  STREET  RAILWAYS;  TELEGRAPHS  AND  TELE- 
PHONES; TURNPIKES;  WATER  WORKS  AND  WATER  COM- 
PANIES; WHARVES  AND  WHARFINGERS. 

For  other  matters  of  Substantive  Law  'and  Evidence  related  to  these  subjects,  see 
the  titles  BY-LAWS,  vol.  5,  p.  86;  CONSPIRACY,  vol.  6,  p.  830;  COR- 
PORATIONS {PRIVATE),  vol.  7,  p.  620,  and  cross-references  there  given; 
DISSOLUTION  OF  CORPORATIONS,  vol.  9,  p.  544;  EMINENT 
DOMAIN,  vol.  io,  p.  1043;  FOREIGN  CORPORATIONS,  vol.  13,  p.  834; 
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INSURANCE,  vol.  16,  p.  830;  MUNICIPAL  CORPORATIONS,  post; 
ORDINANCES;  PERPETUITIES  AND  TRUSTS  FOR  ACCUMU- 
LATION; RESTRAINTS  ON  ALIENATION;  STOCK;  STOCK- 
HOLDERS; ULTRA  VIRES;  VOTING  TRUSTS. 


1.  Definition  —  1.  Monopolies.  —  A  monopoly,  in  its  strict  sense,  is  an 
exclusive  right,  granted  by  the  state  to  a  few,  of  something  which  was  before 
of  common  right.1 

Wider  Signification.  —  The  term  as  now  understood  is  not  confined  to  the 
above  limits,  but  embraces  any  combination  the  tendency  of  which  is  to  pre- 
vent competition  in  its  broad  and  general  sense  and  to  control  prices  to  the 
detriment  of  the  public.2 

2.  Trusts.  —  A  trust  has  been  defined  as  a  contract,  combination,  confed- 
eration, or  understanding,  express  or  implied,  between  two  or  more  persons  to 
control  the  price  of  a  commodity  or  service,  for  the  benefit  of  the  parties 
thereto,  and  to  the  injury  of  the  public,  and  which  tends  to  create  a  monopoly.3 
More  accurately,  perhaps,  it  is  the  entity  resulting  from  the  contract,  etc., 
just  described. 


1.  Monopoly  Defined.  — ■  Charles  River  Bridge 
v.  Warren  Bridge,  11  Pet.  (U.  S.)  607;  U.  S.  v. 
Trans-Missouri  Freight  Assoc.,  53  Fed.  Rep. 
440;  In  re  Greene,  52  Fed.  Rep.  104;  Memphis 
v.  Memphis  VValer  Co.,  5  Heisk.  (Tenn.)  529; 
Leeper  v.  State,  103  Tenn.  500.  See  also  Mc- 
Keever's  Case,  14  Ct.  CI.  396. 

But  compare  Thrift  11.  Elizabeth  City,  122  N. 
Car.  37,  where  the  adoption  of  this  definition  is 
said  13  lead  to  error,  since  "under  our  system 
of  government  all  rights  and  privileges  are 
primarily  of  common  right,  unless  their  re- 
straint becomes  necessary  for  the  public  good," 
so  that  apparently  every  grant  of  an  exclusive 
right,  though  based  on  the  authority  of  the 
legislature,  is  a  monopoly.  Art.  1,  31  and 
37  of  the  N.  Car.  constitution  were  applied. 
In  accord  see  Washington  Toll  Bridge  Co.  v. 
Beaufort  County,  81  N.  Car.  4gr,  stated  under 
the  title  Bridges,  vol,  4,  p.  946,  note.  See  also 
infra,  this  title,  Grants  of  Exclusive  Privileges. 

Other  Definitions.  —  Lord  Coke  defines  a 
monopoly  as  "an  institution,  or  allowance  by 
the  king  by  his  grant,  commission,  or  other- 
wise to  any  person  or  persons,  bodies  politic 
or  corporate,  of  or  for  the  sole  buyinc,  selling, 
making,  working,  or  using  of  anything, 
whereby  any  person  or  persons,  bodies  poli 
tic  or  corporate,  are  sought  to  be  restrained 
of  any  freedom  or  liberty  that  they  had  before, 
or  hindered  in  their  lawful  trade."  3  Coke 
Inst.  181;  Bac.  Abr.,  title  Monopoly;  U.  S.  v. 
E.  C.  Knight  Co.,  it,6  U.  S.  1.  See  also  4 
Black.  Com.  157. 

Any  exclusive  profit  granted  by  the  state 
either  to  an  individual  or  to  a  corporation  is  a 
monopoly  in  the  general  sense  of  the  word. 
Formerly  the  term  was  understood  to  mean 
an  exclusive  profit  for  which  the  public  re- 
ceived no  equivalent  benefit.  Camblos  v. 
Phnadelphia,  etc.,  R.  Co.,  9  Phila.  (Pa.)  411, 
30  Leg.  Int.  (Pa.)  149. 

A  monopoly  has  also  been  defined  as  a 
restraint  of  anything  public  in  a  city  or  com- 
mon wealth  to  a  private  use.  McKee  ver's  Case, 
r4  Ct  CI.  396.  An  exclusive  privilege  not  en- 
joyed by  others.  Guthrie  Daily  Leader  v.  Cam- 
eron, 3  Okla.  677.  For  other  definitions,  see  San 
Diego  Water  Co.  v.  San  Diego  Flume  Co.,  10S 


Cal.  549;  Herriman  v.  Menzies,  115  Cal.  16, 
56  Am.  St.  Rep.  81.  The  difficulty  of  framing 
a  definition  is  stated  in  Laredo  v.  International 
Bridge,  etc.,  Co.,  (C.  C.  A.)  66  Fed.  Rep.  246. 

Essential  Elements.  —  In  all  the  definitions  of 
monopolies  there  are  embraced  two  leading 
elements  —  an  exclusive  right  or  privilege  on 
the  one  side,  and  on  the  other  a  restriction  or 
restraint  which  will  operate  to  prevent  the 
exercise  of  a  right  or  liberty  which  was  open  to 
the  public  before  the  monopoly  was  secured. 
In  re  Greene,  52  Fed.  Rep.  104. 

The  extent  of  territory  over  which  the  ex- 
clusive privilege  operates  is  immaterial.  Bren- 
ham  v.  Brenham  Water  Co.,  67  Tex.  561. 

2.  Wider  Signification.  —  Hertiman  v.  Men- 
zies, 115  Cal.  16,  56  Am.  St.  Rep.  Si;  People 
v.  North  River  Sugar  Refining  Co.,  (Supm. 
Ct.)  22  Abb.  N.  Cas.  (N.  Y.)  164,  16  Civ.  Pro. 
(N.  Y.)  1.  See  also.U.  S.  v.  E.  C.  Knight  Co.. 
156  U.  S.  i;  Addyston  Pipe,  etc.,  Co.  v.  U,  S., 
175  U.  S.  237. 

Statutory  Definition.  —  Laws  Texas,  i?Q9,  c. 
1 46,  §  2. 

"  Monopolize  Trade."  —  To  constitute  an  at- 
tempt to  monopolize  trade  and  commerce, 
under  26  U.  S.  Stat,  at  L.  209,  there  must  be  an 
attempt  to  acquire  an  exclusive  right  by  means 
which  prevent  or  restrain  others  from  engaging 
therein.    /;/  re  Greene,  52  Fed.  Rep.  104. 

"  Monopolize  or  Attempt  to  Monopolize "  as 
used  in  the  Louisiana  statute  (Act  July  5,  1S90) 
means  to  aggregate  or  concentrate  in  the  hands 
of  a  few,  and,  as  a  result,  to  the  exclusion  of 
others.  The  evil  intended  to  be  reached  was 
the  hindrance  and  oppression  in  trade  and 
commerce  wrought  by  its  absorption  in  the 
hands  of  a  few.  American  Biscuit,  etc.,  Co. 
v.  Klotz,  44  Fed.  Rep.  724. 

3.  Trust  Defined.  —  Slate  v.  Firemen's  Fund 
Ins.  Co.,  152  Mo.  1. 

The  use  of  the  word  "  trust  "  in  this  con- 
nection arose  from  its  being  applied  to  a  com- 
bination of  corporations,  operating  by  means 
of  an  agreement  between  the  stockholders  of 
the  constituent  corporations  by  which  such 
stockholders  surrendered  their  stock,  or  a  ma- 
jority thereof,  and  the  power  to  vote  thereon, 
into  the  hands  of  trustees  and  received  in 
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Form  of  Combination.  —  The  form  assumed  by  these  combinations  is  immaterial 
in  determining  their  illegality. 1  In  several  instances  the  courts  have  passed 
on  the  legality  of  the  form  assumed  by  trusts  or  combinations.  Thus,  it  has 
been  held  that  a  trust  in  the  form  of  a  copartnership  in  which  the  stock  of 
the  several  corporate  members  was  transferred  to  a  board  which  issued  in 
return  therefor  certificates,  was  illegal;  as  the  several  corporations  had  no 
power  to  enter  into  a  partnership,  nor  could  they  delegate  to  outside  parties 
control  of  their  affairs.3  Also  a  trust  in  the  form  of  a  stockholding  corpora- 
tion has  been  held  illegal,3  corporations  having  no  power  to  acquire  and  hold 
stock  in  other  corporations  unless  this  power  is  expressly  conferred.4 

Trust  Formed  Within  Corporation.  —  While  a  corporation,  as  an  entity,  may  not 
be  able  to  create  a  trust  or  combination  with  itself,  still  its  individual  share- 
holders may,  in  controlling  it,  together  with  it,  create  such  a  trust  or  combina- 
tion as  will  constitute  it,  with  them,  alike  guilty.5 

Effect  of  Change  of  Form.  —  The  illegal  character  of  the  combination  is  not 
done  away  with  by  a  mere  alteration  of  the  organization,  as  where  the  prop- 
erties of  the  combining  companies  are  transferred  directly  to  a  new  company 
organized  for  that  purpose.6 

II.  At  Common  Law  and  under  Old  English  Statutes.  —  At  Common  Law, 
monopolies  were  held  unlawful  as  being  in  restraint  of  trade  and  against  pub- 
lic policy,7  and  statutory  prohibitions  thereof  are  merely  declaratory  of  the 


return  trust  certificates.  Cook,  Stock  and 
Stockholders  (3d  ed.),  §  503";  Ceat.  Diet. 
See  also  the  title  Voting  Trusts. 

From  this  usage  appears  to  have  developed 
its  application  to  any  combination  of  corporate 
or  inJividual  interests,  formed  "  to  economize 
expenses,  regulate  production,  and  defeat 
competition."  Cent.  Diet.  Or  to  regulate  the 
supply  and  price  of  commodities.  Black's 
Law  Diet.  Or  to  control  prices  and  suppress 
competition.  Cook,  Stock  and  Stockholders 
(3d  ed.),  §  503.:. 

Statutory  Definitions  of  Trusts  — ■  Illinois.  — 
See  Laws  111.  1S93,  P-  l&2',  Harding  v.  Ameri- 
can Glucose  Co.,  182  111.  551,  74  Am.  St.  Rep. 
189. 

Mississippi.  —  See  Code  Miss.  1892,  §  4437, 
(g)\  Fire  Ins.  Cos.  v.  State,  75  Miss.  24. 

Missouri.  —  See  Acts  Mo.  1891,  p.  186,  and 
amendments  thereto;  State  v.  Firemen's  Fund 
Ins.  Co..  152  Mo.  1. 

Nebraska.  —  See  Laws  Neb.  1897,  c.  79; 
Niagara  F.  Ins.  Co.  v.  Cornell,  iro  Fed.  Rep. 
816. 

Ohio. — See  Laws  Ohio,  p.  143;  State  v. 
Jacobs,  10  Ohio  Dec.  252;  State  v.  Buckeye 
Pipe  Line  Co.,  61  Ohio  St.  520. 

Tennessee.  — See  Acts  Tenn.  1891,  c.  218; 
American  Handle  Co.  v.  Standard  Handle  Co., 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  709. 

Texas.  —  Sayles's  Civ.  Stat.  Tex.  1888-1889, 
c.  8,  §  8o8rt;  Rev.  Slat.  1895,  art.  5313;  Sayles's 
Rev.  Civ.  Stat.  1897.  art.  5313;  Queen  Ins.  Co. 
v.  State,  S6  Tex.  250;  Vandeweghe  ?/.  Ameri- 
can Brewing  Co.  (Tex.  Civ.  App.  1901)  61  S. 
VV.  Rep.  526;  San  Antonio  Gas  Co.  v.  State, 
22  Tex.  Civ.  App.  118;  Waters-Pierce  Oil  Co. 
v.  State,  19  Tex.  Civ.  App.  1. 

1.  Harding  v.  American  Glucose  Co.,  182 
111.  55 r,  74  Am.  St.  Rep.  189. 

Under  the  Texas  Statute  (Rev.  Stat.,  art.  5313), 
in  order  to  constitute  a  trust,  there  must  be  a 
union  or  association  of  capital,  skill,  or  acts,  of 
two  or  mare.  Gates  v.  Hooper,  go  Tex.  563; 
Texas,  etc.,  Coal  Co.  v.  Lawson,  89  Tex.  394. 


2.  Illegality  of  Partnership.  —  People  v.  North 
River  Sugar  Refining  Co.,  121  N.  Y.  585,  18 
Am.  St  Rep.  843,  32  Am.  &  Eng.  Corp.  Cas. 
149;  Mallory  v.  Hanaur  Oil  Works,  86  Tenn. 
602,  20  Am.  &  Eng.  Corp.  Cas.  478;  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137,  36  Am.  & 
Eng.  Corp.  Cas.  1;  Bishop  v.  American  Pre- 
servers' Co.,  151  111.  284,  48  Am.  St.  Rep.  317; 
Harding  v.  American  Glucose  Co.,  182  111.  551, 
74  Am.  St.  Rep.  189. 

See  further  as  to  the  power  of  corporations  to 
enter  into  partnership,  the  title  Corporations 
(Private),  vol.  7,  p.  794;  and  compare  Ontario 
Salt  Co.  v.  Merchants  Salt  Co.,  18  Grant  Ch. 
(U.  C.)  540. 

3.  Of  Stockholding  Corporation.  —  People  v. 
Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am. 
St.  Rep.  319,  29  Am.  &  Eng.  Corp.  Cas.  257; 
Woodberry  v.  McClurg,  78  Miss.  831.  See  also 
Distilling,  etc.,  Co.  v.  People,  156  111.  448,  47 
Am.  St.  Rep.  200;  State  v.  Nebraska  Distilling 
Co.,  29  Neb.  700. 

4.  See  the  title  Corporations  (Private),  vol. 
7,  p.  810. 

In  England  a  difftrent  rule  prevails,  and 
trade  corporations  are  allowed  to  purchase 
stock  in  other  companies.  See  the  title  Cor- 
porations (Private),  vol.  7,  p.  810. 

5.  Trust  Formed  by  Stockholders  in  Corporation. 
—  Ford  v.  Chicago  Milk  Shippers'  Assoc.,  155 
111.  166.  See  also  People  v.  Duke,  (N.  Y.  Gen. 
Sess.)  19  Misc.  (N.  Y.)  292. 

6.  Harding  v.  American  Glucose  Co.,  182  III. 
551,  74  Am.  St  Rep.  189;  Distilling,  etc.,  Co. 
v.  People,  156  111.  448.  47  Am,  St.  Rep.  200. 

7.  Unlawful  at  Common  Law  —  England.  — 
Case  of  Monopolies,  11  Coke  85;  Mitchel  v. 
Reynolds,  1  P.  Wms.  181. 

United  States.  —  Oliver  v.  Gilmore,  52  Fed. 
Rep.  562;  U.  S.  v.  Addvston  Pipe,  etc.,  Co., 
(C.  C  A.)  85  Fed.  Rep.  271. 

Alabama.  —  Tuscaloosa  Ice  Mfg.  Co.  v. 
Williams,  (Ala.  1900)  28  So.  Rep.  669. 

California.  —  Santa  Clara  Valley  Mill,  etc., 
Co.  v.  Hayes,  76  Gal.  387,  9  Am.  St.  Rep.  211; 
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common  law.1 

The  Statute  of  Monopolies,  21  James  I.,  c.  3,  by  a  general  sweeping  clause 
demolished  all  existing  monopolies,  with  certain  exceptions,  and  declared 
them  to  be  contrary  to  law  and  void.  Among  the  exceptions  were  included 
all  grants  of  privileges  under  acts  of  Parliament,  patents  granted  for  a  limited 
time,  and  monopolies  as  to  printing  and  as  to  certain  warlike  manufactures 
and  materials.58 

Forestalling  and  Engrossing  were  indictable  misdemeanors  punishable  at  common 
law  and  under  many  ancient  statutes.3 

Subjects  Affected.  —  While  in  many  cases  combinations  have  been  held  to  be 
illegal  on  the  ground  that  they  restrain  competition  in,  or  monopolize, 
necessaries  of  life,*  articles  of  general  requirement  and  utility,  or  staple 

Pacific  Factor  Co.  v.  Adler,  90  Cal.  no,  25  Am. 
St.  Rep.  102;  Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.,  96  Cal.  510,  31  Atn.  St.  Rep.  242. 

Georgia.  —  Western  Union  Tel.  Co,  v.  Ameri- 
can Union  Tel.  Co.,  65  Ga.  160,  38  Am.  Rep. 
781;  State  v.  Central  of  Georgia  R.  Co.,  109 
Ga.  716. 

Illinois.  —  Craft  v.  McConoughy,  79  111.  349, 
22  Am.  Rep.  171 ;  Chicago  Gas  Light,  etc.,  Co. 
v.  People's  Gas  Light,  etc.,  Co.,  121  111.  530,  2 
Am.  St.  Rep.  124;  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268,  17  Am.  St.  Rep.  319; 
Distilling,  etc.,  Co.  v.  People,  156  111.  448,  47 
Am.  St.  Rep.  200;  Bishop  v.  Aineiican  Pre- 
servers' Co.,  157  111.  284,  48  Am.  St.  Rep.  317; 
People  v.  Chicago  Live  Stock  Exch.,  170  111. 
556,  62  Am.  St.  Rep.  404;  Harding  v.  Ameri- 
can Glucose  Co.,  182  111.  551,  74  Am.  St.  Rep. 
189. 

Indiana. — Consumers'  Oil  Co.  v.  Nunne- 
maker,  142  Ind.  560,  51  Am.  St.  Rep.  193;  State 
v.  Portland  Natural  Gas,  etc.,  Co.,  153  Ind. 
483,  74  Am.  St.  Rep.  314. 

Iowa. — -Chapin  v.  Brown,  83  Iowa  156,  32 
Am.  St.  Rep.  297. 

Kentucky.  —  Anderson  v.  Jett,  89  Ky.  375. 

Louisiana.  —  India  Bagging  Assoc.  v.  Kock, 
14  La.  Ann.  164. 

Massachusetts.  —  Alger  v.  Thacher,  19  Pick. 
(Mass.)  51,  31  Am.  Dec.  119. 

Michigan.  —  Raymond  v.  Leavitt,  46  Mich. 
447,  41  Am.  Rep.  170;  Richardson  v.  Buhl,  77 
Mich.  632. 

Minnesota.  —  Stewart  v.  Erie,  etc.,  Transp. 
Co.,  17  Minn.  372. 

Missouri.  —  State  v.  Firemen's  Fund  Ins. 
Co.,  152  Mo.  1. 

Nebraska.  —  State  v.  Nebraska  Distilling 
Co.,  29  Neb.  700. 

New  York.  —  Arnot  v.  Pittston,  etc.,  Coal 
Co.,  68  N.  Y.  558,  23  Am.  Rep.  190;  People  v. 
Milk  Exch.,  145  N.  Y.  267,  45  Am.  St.  Rep. 
609;  Cummings  v.  Union  Blue  Stone  Co.,  164 
N.  Y.  401;  Stanton  v.  Allen,  5  Den.  (N.  Y.) 
434,  49  Am.  Dec.  2S2. 

Ohio.  —  Central  Ohio  Salt  Co.  v.  Guihrie,  35 
Ohio  St.  666;  Slate  v.  Standard  Oil  Co.,  49 
Ohio  St.  137,  34  Am.  St.  Rep.  541. 

Pennsylvania. — Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173,  8  Am.  Rep. 
159;  Nester  v.  Continental  Brewing  Co.,  161 
Pa.  St.  473,  41  Am.  St.  Rep.  894. 

Tennessee.  —  Bailey  v.  Master  Plumbers 
Assoc.,  103  Tenn.  99. 

Texas.  —  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  650,  29  Am.  St.  Rep.  690. 

Reasons  for  Common-law  Doctrine.  —  Monopo- 
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lies  are  held  to  be  unlawful  as  interfering  with 
the  citizen's  freedom  to  follow  whatever  lawful 
vocation  or  trade  he  may  choose  (see  Liberty, 
vol.  18,  p.  1125,  note;  and  the  titles  Constitu- 
tional Law,  vol.  6,  p.  966;  Restraint  of 
Trade),  and  as  contrary  to  public  policy  in 
giving  the  control  of  the  manufacture  and  price 
of  the  article  monopolized  into  the  hands  of  a 
few  persons.  See  Corner,  vol.  7,  p.  597; 
Public  Policy;  and  ihe  litle  Conspiracy,  vol. 
6,  p.  856;  Case  of  Monopolies,  11  Coke  85; 
Slaughter-Hoase  Cases,  16  Wall.  (U.  S.)  104, 
dissenting  opinion  of  Field,  J. 

1.  Statutes  Against  Monopolies  Are  Declara- 
tory.— -Norwich  Gas  Light  Co.  v.  Norwich 
City  Gas  Co.,  25  Conn.  19. 

2.  Statute  of  Monopolies.  —  See  Norwich  Gas 
Light  Co.  v.  Norwich  City  Gas  Co.,  25  Conn. 
19;  Livingston  v.  Van  Ingen,  9  Johns.  (N.  Y.) 
577.  This  statute  (§  3)  provides  that  treble 
damages  may  be  recovered  in  the  courts  of 
common  law  as  a  penalty  for  the  use  of 
monopolies. 

3.  Forestalling  and  Engrossing.  —  Bacon's 
Abr.,  title  Forestalling;  Rex  v.  Norris,  2  Ken. 
K.  B.  (pt.  i.)  300;  Rex  v.  Waddington,  1  East 
143,  6  Rev.  Rep.  23S;  Raymond  v.  Leavitt,  46 
Mich.  447,  41  Am.  Rep.  170.  See  also  Mitchel 
v.  Reynolds,  I  P.  Wms.  181 ;  Morris  Run  Coal 
Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  178,  8  Am. 
Rep.  159;  1  Hawk  P.  C.  478;  and  see  Fore- 
stalling and  Engrossing,  vol.  13,  p.  1072. 

A  Combination  Must  Consist  of  More  than  One 
Person  before  an  information  will  be  granted 
for  enhancing  the  price  of  necessaries.  Rex 
v.  Hilbers.  2  Chit.  163,  18  E.  C.  L.  285.  There 
is  no  such  limitation  on  ihe  civil  remedy.  See 
infra,  this  title.  Under  State  Statutes,  4.  f.  Ac- 
tion for  Damages  by  Party  Injured. 

4.  Necessaries  of  Life.  —  Herrimanz/.  Menzies, 
115  Cal.  16;  Cummings  v.  Foss,  40  111.  App. 
523,  affirmed  149  111.  353;  Samuels  v.  Oliver, 
130  111.  73;  India  Bagging  Assoc.  v.  Kock.  14 
La.  Ann.  164:  Judd  v.  Harrington,  139  N.  Y. 
105;  People  v.  Sheldon,  139  N.  Y.  251,  36  Am. 
St.  Rep.  690;  Cummings  v.  Union  Blue  Stone 
Co.,  164  N.  Y.  401;  Queen  Ins.  Co.  v.  State,  86 
Tex.  250;  Anheuser-Busch  Brewing  Assoc.  v. 
Houck,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
692. 

Subjects  Held  Capable  of  Being  Monopolized  — 

Butter.  —  Chapin  v.  Brown,  83  Iowa  156,  32 
Am.  St.  Rep.  297. 

Candles.  —  Emery  v.  Ohio  Candle  Co.,  47 
Ohio  St.  320,  21  Am.  St.  Rep.  819. 

Coal.  —  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  Si.  173,  8  Am.  Rep.  159; 
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commodities,1  or  legitimate  trades  or  business,2  the  courts  have  no  definite 
standard  for  their  guidance  in  this  direction.3 

True  Test  of  Legality.  —  By  the  weight  of  recent  authority  the  character  of 


Arnot  v.  Pittston,  etc.,  Coal  Co.,  68  N.  Y.  568, 
23  Am.  Rep.  190;  People  7/.  Sheldon,  139  N. 
Y.  251. 

Grain.  —  Craft  ?i.  McConoughy,  79  111.  316, 
22  Am.  Rep.  171. 

lee.  —  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams, 
(Ala.  1900)  28  So.  Rep.  669. 

/.umber.  —  Santa  Clara  Valley  Mill,  etc.,  Co. 
v.  Hayes,  76  Cal.  387,  9  Am.  St.  Rep.  211. 

Matches.  —  Richardson  v.  Buhl,  77  Mich. 
632,  27  Am.  &  Eng.  Corp.  Cas.  256. 

Milk  —  People  v.  Milk  Exch.,  145  N.  Y. 
267,  45  Am.  St.  Rep.  609. 

Salt.  —  Central  Ohio  Sail  Co.  v.  Gulhrie,  35 
Ohio  St.  666;  Clancey  v.  Onondaga  Fine  Salt 
Mfg.  Co.,  62  Barb.  (N.  Y.)  395. 

In  Massachusetts  it  is  held  that  a  combination 
to  contiol  the  price  of  an  article  is  not  illegal 
where  the  agteement  does  not  refer  to  an 
article  of  prime  necessity,  nor  to  a  staple  of 
commerce,  nor  to  merchandise  to  be  bought 
and  sold  in  the  market,  but  to  a  particular 
article  of  the  parties'  own  manufacture. 
Gloucester  Isinglass,  etc.,  Co.  v.  Russia  Ce- 
ment Co.,  154  Mass.  92,  26  Am.  St.  Rep.  214; 
Central  Shade  Roller  Co.  v.  Cushman,  143 
Mass.  353. 

In  a  Civil  Action  involving  the  question 
whether  a  combination  creates  an  illegal 
monopoly,  the  prime  necessity  of  the  article 
need  not  be  shown.  C  immings  v.  Union  Blue 
Stone  Co.,  164  N.  Y.  401. 

1.  Articles  of  General  Utility  —  Alabama. — 
Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  (Ala. 
igoo)  28  So.  Rep.  669. 

Calijornia.  —  Herriman  v.  Menzies,  115  Cal. 
16,  56  Am.-  St.  Rep.  81. 

Massachusetts.  —  See  Gloucester  Isinglass, 
etc.,  Co.  v.  Russia  Cement  Co.,  154  Mass.  92, 
26  Am.  St.  Rep.  214;  Central  Shade  Roller 
Co.  v.  Cushman,  143  Mass.  353. 

Michigan.  —  Richardson  v.  Buhl,  77  Mich. 
632. 

New  Jersey.  —  Trenton  Potteries  Co.  v.  Oli- 
phant,  58  N.  J.  Eq.  507,  78  Am.  St.  Rep.  612. 

New  York. —  Cummingsz'.  Union  Blue  Stone 
Co.,  164  N.  Y.  40c;  De  Witt  Wire  Cloth  Co.  v. 
New  Jersey  Wire  Cloth  Co.,  16  Daly  (N.  Y.) 
529. 

Texas.  —  Anheuser-Busch  Brewing  Assoc. 
v.  Houck,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
692;  Texas  Standard  Oil  Co.  v.  Adoue,  S3  Tex. 
650,  29  Am.  St.  Rep.  690. 

Examples  of  Things  of  General  Utility  —  Agri- 
cultural Implements.  —  National  Harrow  Co. 
v.  Quick,  67  Fed.  Rep.  131;  National  Harrow 
Co  v.  H;nch,  76  Fed.  Rep.  667;  National  Har- 
row Co.  v.  Bement,  21  N.  Y.  App.  Div.  290; 
Strait  v.  National  Harrow  Co.,  (Supm.  Ct. 
Spec.  T.)  18  N.  Y.  Supp.  224. 

Alcohol. — State  v.  Nebraska  Distilling  Co., 
29  Neb.  700,  29  Am.  &  Eng.  Corp.  Cas.  656. 

Bagging.  —  Pacific  Factor  Co.  v.  Adier,  90 
Cal.  no,  25  Am.  St.  Rep.  102;  India  Bagging 
Assoc.  v.  Kock,  14  La.  Ann.  164. 

Beer.  —  Nester  v.  Continental  Brewing  Co., 
161  Pa.  Si.  -473,  41  Am    St.  Rep.  894.  Com- 
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pare  Anheuser-Busch  Brewing  Assoc.  v. 
Houck,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
692,  in  which  case  it  was  held  that  beer  not 
being  an  article  of  necessity,  a  combination  to 
control  its  sale  in  a  city,  and  to  restrict  its 
competition  therein,  was  not  void  at  common 
law. 

Curbing  Stone.  —  Cummings  v.  Union  Blue 
Stone  Co.,  164  N.  Y.  401. 

Distillery  Products.  —  Distilling,  etc.,  Co.  v. 
People,  156  111.  448,  47  Am.  St.  Rep.  200. 
•    Fenders.  —  Pittsburgh  Brass  Co.  v.  Adler,  2 
Mona.  (Pa.)  235. 

Glucose.  —  Harding  v.  American  Glucose 
Co.,  182  111.  551,  74  Am.  St.  Rep.  189. 

Market  Quotations .  —  A  board  of  trade  can- 
not create  a  monopoly  in  market  quotations 
by  furnishing  them  to  some  and  refusing  them 
to  others,  where  these  quotations  have  been 
so  used  as  to  become  affected  with  a  public 
interest.  New  York,  etc.,  Grain,  etc.,  Exch. 
v.  Board  of  Trade,  127  111.  153,  n  Am.  St. 
Rep.  107. 

Patented  Articles.  —  National  Harrow  Co.  v. 
Hench,  (C.  C.  A.)  83  Fed.  Rep.  36,  76  Fed. 
Rep.  667;  Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.,  96  Cal.  510,  31  Am.  St.  Rep.  242; 
National  Harrow  Co.  v.  Bement,  21  N.  Y.  App. 
Div.  290.  See  also  infra,  this  title,  Under 
Federal  Statute,  3.  b.  Effect  on  Trust  Must  Be 
Direct,  note. 

Preserves.  —  Bishop  v.  American  Preservers' 
Co.,  157  III.  284,  48  Am.  St.  Rep.  317. 

Sanitary  Pottery.  —  Trenton  Potteries  Co.  v. 
Oliphant,  58  N.  j.  Eq.  507,  78  Am.  St.  Rep.  612. 

2.  Legitimate  Trades  —  Alabama.  —  Tusca- 
loosa Ice  Mfg.  Co.  v.  Williams,  (Ala.  1900)  28 
So.  Rep.  669. 

Massachusetts.  —  Alger  v.  Thacher,  19  Pick. 
(Miss.)  51,  31  Am.  Dec.  119. 

New  York.  —  People  v.  Duke,  (N.  Y.  Gen. 
Sess.)  19  Misc.  (N.  Y.)  292. 

Ohio.  —  Hoffman  v.  Brooks,  6  Ohio  Dec.  (Re- 
print) 1215,  12  Am.  L.  Rec.  747;  Lufkin  Rule 
Co.  v.  Fringeli,  57  Ohio  St.  596,  63  Am.  St. 
Rep.  736. 

Pennsylvania.  —  Nester  v.  Continental  Brew- 
ing Co.,  161  Pa.  St.  473,  41  Am.  St.  Rep.  894; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173,  8  Am.  Rep.  159. 

Legitimate  Trades  —  Illustrations  —  Gas  Busi- 
ness. —  Chicago  Gas  Light,  etc.,  Co.  v.  People's 
Gas  Light,  etc.,  Co.,  121  111.  530,  2  Am.  St. 
Rep.  124;  People  v.  Chicago  Gas  Trust  Co. 
130  111.  268,  17  Am.  St.  Rep.  319;  State  v. 
Portland  Natural  Gas,  etc.,  Co.,  153  Ind.  483, 
74  Am.  St.  Rep.  314. 

Livery  Business.  —  Gatzow  v.  Buening,  106 
Wis.  1. 

Plumbing  —  Bailey  v.  Master  Plumbers 
Assoc.,  103  Tenn  99. 

Selling  Railway  Tickets.  —  People  v.  Warden, 
157  N.  Y.  116,  68  Am.  St.  Rep.  763. 

Stenography.  —  More  v.  Bennett,  140  111.  69. 

3.  No  Definite  Standard. —  Nester  v.  Conti- 
nental Brewing  Co.,  161  Pa.  St.  473,  41  Am. 
St.  Rep.  894. 
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the  article  or  legitimate  trade  sought  to  be  monopolized  is  immaterial,1  the 
true  test  of  the  illegality  of  the  combination  being  the  injury  to  the  public,* 
and  whether  its  necessary  consequence  is  to  control  prices,  limit  production, 
or  suppress  competition  in  such  a  way  as  to  restrain  trade  and  create  a 

monopoly.3 

Injurious  Tendency.  —  To  render  the  combination  illegal  on  this  ground,  it  is 
not  necessary  that  evil  intent  or  actual  injury  be  shown,  but  it  is  sufficient  to 
know  that  the  inevitable  tendency  of  the  act  is  injurious  to  the  public.4 
The  fact  that  the  immediate  result  of  the  combination  has  been  temporarily 
to  reduce  prices,5  or  that  it  may  reduce  them,  is  immaterial  in  determining 
the  legality  of  the  combination,6  the  court  not  being  governed  by  the  tempo- 
rary effect  upon  the  prices,  but  by  the  power  of  the  combination  to  control 
them.' 

Permanency  of  Monopoly.  —  Where  this  power  to  control  exists,  it  is  not  neces- 
sary that  the  agreement  or  combination  should  constitute  a  permanent  or 
complete  monopoly  or  effect  a  total  suppression  of  competition,  but  it  is 


1.  People  v.  Duke,  (N.  Y.  Gen.  Sess.)  19 
Misc.  (N.  Y.)  292. 

2.  Injury  to  Public  the  Test.  —  Tuscaloosa  Ice 
Mfg.  Co.  ?'.  Williams,  (Ala.  1900)  28  So.  Rep. 
669;  Consumers'  Oil  Co.  v.  Nunnemaker,  142 
Ind.  560,  51  Am.  St.  Rep.  193;  People  v.  Duke, 
(N.  Y.  Gen.  Sess.)  19  Misc.  (N.  Y.)  292;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St. 
173,  8  Am.  Rep.  159;  Nester  v.  Continental 
Brewing  Co.,  161  Pa.  St.  473,  41  Am.  St.  Rep. 
894;  Mil  waukee  Masons,  etc.,  Assoc.  v.  Nieze- 
rowski,  95  Wis.  129,  60  Am,  St.  Rep.  97. 

3.  Tests  of  Legality  —  Alabama.  —  Tuscaloosa 
Ice  Mfg.  Co.  v.  Williams,  (Ala.  1900)  28  So. 
Rep.  669. 

California.  —  Pacific  Factor  Co.  v.  Adler,  90 
Cal.  no,  25  Am.  St.  Rep.  102. 

Georgia.  —  Western  Union  Tel.  Co.  v.  Ameri- 
can Union  Tel.  Co.,  65  Ga.  160,  38  Am.  Rep. 

781. 

Illinois.  —  More  v.  Bennett,  140  111.  69; 
Bishop  v.  American  Preservers'  Co.,  157  111. 
284,  48  Am.  St.  Rep.  317;  Inter-Ocean  Pub. 
Co.  v.  Associated  Press,  184  111.  438,  75  Am.  St. 
Rep.  184;  People  v.  Chicago  Gas  Trust  Co.,-. 
130  111.  268,  17  Am.  St.  Rep.  319;  Chicago  Gas- 
Light,  etc.,  Co.  v.  People's  Gas- Light,  etc.. 
Co.,  121  111.  530,  2  Am.  St.  Rep.  124;  Harding 
v.  American  Glucose  Co.,  182  111.  551,  74  Am. 
St.  Rep.  189;  Craft  v.  McConoughy,  J9  111. 
346,  22  Am.  Rep.  171;  Distilling,  etc.,  Co.  v. 
People,  156  111.  448,  47  Am.  St.  Rep.  200. 

Indiana.  —  State  v.  Portland  Natural  Gas, 
etc.,  Co.,  153  Ind.  483,  74  Am.  St.  Rep.  314. 

Iowa.  —  Chapin  v.  Brown.  83  Iowa  156,  32 
Am.  St.  Rep.  297. 

Kentucky.  — Anderson  v.  Jett,  S9  Ky.  375. 

Louisiana.  —  India  Bagging  Assoc.  v.  Kock, 
14  La.  Ann.  164. 

Michigan.  —  Richardson  v.  Buhl,  77  Mich. 
632. 

Minnesota.  —  Stewart  v.  Erie,  etc.,  Transp. 
Co.,  17  Minn.  372. 

New  York.  —  Cummings  v.  Union  Blue 
Stone  Co.,  164  N.  Y.  401;  People  v.  Sheldon, 
139  N.  Y.  251,  36  Am.  St.  Rep  690;  Arnot  v. 
Pittston,  etc.,  Coal  Co.,  68  N.  Y.  558,  23  Am. 
Rep.  190;  Stanton  v.  Allen,  5  Den.  (N.  Y.)  434, 
49  Am.  Dec.  282;  People  v.  Milk  Exch.,  145 
N.  Y.  267,  45  Am.  St.  Rep.  609;  Strait  v. 


National  Harrow  Co.,  (Supm.  Ct.  Spec.  T.)  18 
N.  Y.  Supp.  224. 

Ohio.  —  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666. 

Pennsylvania.  —  Nester  v.  Continental  Brew- 
ing Co.,  161  Pa.  St.  473,  41  Am.  St.  Rep.  894; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173,  8  Am.  Rep.  159. 

Tennessee.  —  Bailey  v.  Master  Plumbers 
Assoc.,  103  Tenn.  99. 

Texas.  —  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  650,  29  Am.  St.  Rep.  690. 

4.  Injurious  Tendency  of  Combination  —  United 
States.  —  U.  S.  v.  Trans-Missouri  Freight 
Assoc.,  166  U.  S.  290. 

California.  —  Pacific  Factor  Co.  v.  Adler,  90 
Cal.  no,  25  Am.  St.  Rep.  102. 

Indiana.  —  State  v.   Portland  Natural  Gas, 
etc.,  Co..  153  Ind.  483,  74  Am.  St.  Rep.  314. 
Kentucky.  —  Anderson  v.  Jett,  89  Ky.  375. 
Missouri.  —  See   State  v.  Firemen's  Fund 
Ins.  Co.,  152  Mo.  1. 

Michigan.  —  Richardson  v.  Buhl,  77  Mich. 
632. 

New  York.  —  De  Witt  Wire  Cloth  Co.  v. 
New  Jersey  Wire  Cloth  Co.,  16  Daly  (N.  Y.) 
529;  People  v.  North  River  Sugar  Refining 
Co.,  (Supm.  Ct.)  22  Abb.  N.  Cas.  (N.  Y.)  164. 

Ohio.  —  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666;  Stale  v.  Standard  Oil  Co.,  49 
Ohio  St.  137,  34  Am.  St.  Rep.  541. 

Texas.  —  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  650,  29  Am.  St.  Rep.  690;  Anheuser- 
Busch  Brewing  Assoc.  v.  Houck,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  692. 

6.  Effect  on  Prices.  —  Richardson  v.  Buhl,  77 
Mich.  632. 

6.  Harding  v.  American  Glucose  Co.,  182 
111.  551,  74  Am.  St.  Rep.  189. 

7.  Power  to  Control  Prices  —  United  States.  — 
U.  S.  v.  Trans-Missouri  Freight  Assoc.,  166 
U.  S.  290;  Dolph  v.  Troy  Laundry  Machinery 
Co.,  2B  Fed.  Rep.  553. 

New  York.  —  Strait  v.  National  Harrow  Co., 
(Supm.  Ct.  Spec.  T.)  18  N.  Y.  Supp.  224;  Peo- 
ple v.  Sheldon,  139  N.  Y.  251,  36  Am.  St.  Rep. 
690. 

Ohio.  —  Hoffman  v.  Brooks,  9  Ohio  Dec.  (Re- 
print) 238,  11  Cine.  L.  Bui.  258. 

Texas. — Anheuser-Busch  Brewing  Assoc. 
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enough  to  render  it  unlawful  as  against  public  policy,  if  it  be  even  temporarily 
and  partially  successful.' 

Labor  Combinations. — -The  question  of  the  legality  of  labor  combinations  has 
been  presented  under  another  title.8 

Partial  Control.  —  Contracts  in  partial  restraint  of  trade  were  upheld  even  at 
common  law,  and  so  combinations  between  individuals  or  firms  for  the  regula- 
tion of  prices  and  competition  which  do  not  include  all  of  a  commodity  or 
trade  or  create  such  restrictions  as  materially  to  affect  the  freedom  of  com- 
merce are  not  unlawful  as  creating  monopolies.3  Nor  is  a  monopoly  created 
by  a  contract  which  operates  simply  to  prevent  a  rival  from  continuing  to 
engage  or  compete  in  the  same  business  but  leaves  it  open  to  all  others.4 

Police  Regulations.  —  The  prohibition  of  the  common  law  extended  only  to 
such  franchises  and  agreements  as  tended  to  restrict  trade,  and  had  no  appli- 
cation to  mere  police  regulations  in  the  interest  of  public  health  or  morality.5 

III.  Prohibitions  in  State  Constitutions. — Monopolies  being  opposed 
to  a  republican  form  of  government,6  and  contrary  to  public  policy,7  it  does 
not  require  the  aid  of  constitutional  prohibition  to  render  them  void.8  But 
the  constitutions  of  several  of  the  states  contain  prohibitions  against  them.9 

In  Trenton  Potteries  Co.  v.  Oliphant,  5S  N. 
J.  Eq.  507,  78  Am.  St.  Rep.  612,  it  was  held 
that  a  corporation  empowered  to  engage  in  a 
certain  manufacture  may  buy  the  business  of 
its  competitors,  even  though  sued  purchase 
produces  temporarily  a  monopoly  of  the  manu- 
facture, but  that  independent  manufacturers 
could  not  enter  into  a  contract  among  them- 
selves to  control  the  price  either  by  limiting 
production  or  distribution  or  by  express  agree- 
ment. See  also  Francis  v.  Taylor.  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  187,  holding  that  a 
joint  stock  company  may  be  absorbed  by  a 
rival  corporation  in  the  absence  of  any  re- 
straint being  placed  upon  the  right  of  stock- 
holders or  others  to  engage  in  the  same  busi- 
ness. 

6.  Police  Regulations.  —  Coombs  v.  MacDon- 
ald,  43  Neb.  632.  See  also  Slaughipr-Ilouse 
Cases,  16  Wall.  (U.  S.)  36  (stated  under  title 
Civil  Rights,  vol.  6,  p.  75)  and  the  title  Police 
Power. 

6.  Opposed  to  Republican  Form  of  Government. 

—  Norwich  Gas  Light  Co.  v.  Norwich  City 
Gas  Co.,  25  Conn.  19;  Richardson  v.  Buhl,  77 
Mich.  632. 

7.  Against  Public  Policy.  —  See  supra,  this 
title,  At  Common  Law  and  under  Old  English 
Statutes. 

1  Grant  of  Authority  to  Exercise  Monopoly.  —But 
if  the  right  to  exercise  monopoly  is  conferred 
by  public  authority  that  fact  is  conclusive 
upon  the  question  of  public  policy.  Stewart 
v.  Erie,  etc.,  Transp.  Co.,  17  Minn.  372.  See 
also  Vermont,  etc.,  R.  Co.  v.  Vermont  Cent. 
R.  Co.,  34  Vt.  49,  and  the  title  Illegal  Con- 
tracts, vol.  15,  p.  934. 

8.  Constitutional  Prohibition  Not  Necessary.  — 
Norwich  Gas  Light  Co.  v.  Norwich  City  Gas 
Co.,  25  Conn.  19. 

9.  Constitutional  Prohibitions. —  Ark.  Const., 
art.  2,  §  19;  Ky.  Const.,  §  198;  La.  Const.] 
art.  190;  Md.  Dec.  of  Rights  41 ;  N.  Car. 
Const.,  art.  1,  §  31;  N.  Dak.  Const.,  art.  7, 
§  146;  S.  Dak.  Const.  (1S89),  art.  17,  pav.  20; 
Tenn.  Const.,  art.  1,  §  22;  Tex.  Const.,  art.  1, 
§  26;  Wash.  Const.,  art.  12,  55  22;  Wyo.  Const. 
(18S9),  art.  r,  §  30.  See  also  Ga.  Const.  (1877), 
art.  4,  §  2,  par.  4. 


v.  Houck,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
692. 

1.  Temporary  or  Partial  Success.  —  De  Witt 

Wire  Cloth  Co.  v.  New  Jersev  Wire  Cloth  Co., 
16  Daly  (N.  Y.)  529;  People  v.  North  River 
Sugai  Refining  Co.,  (Supm.  Ct.)  22  Abb.  N. 
Cas.  (N.  Y.)  164;  Texas  Standard  Oil  Co.  v. 
Adoue,  83  Tex.  650,  29  Am.  St.  Rep.  690. 

2.  See  the  title  Labor  Combinations,  /ol.  18, 
p.  80  et  set]. 

3.  Partial  Control.  —  Herriman  v.  Menzies, 
115  Cal.  16,  56  Am.  St.  Rep.  81;  Pacific  Factor 
Co.  v.  Adler,  90  Cal.  110,  25  Am.  St.  Rep.  102; 
Skrainka  v.  Scharringhauscn,  8  Mo.  App.  522; 
Meredith  v.  New  Jersey  Zinc,  etc.,  Co.,  56  N. 
J.  Eq.  454;  Export  Lumber  Co.  v.  South 
Brooklyn  Sawmill  Co.,  54  N.  Y.  App.  Div.  518; 
Oakdale-Mfg.  Co.  v.  Garst,  18  R.  I.  484,  49 
Am.  St.  Rep.  784.  See  the  title  Restraint  of 
Trade. 

Combination  of  Stevedores,  —  Thus,  a  combina- 
tion among  certain  stevedores  in  a  city  is  not 
void  as  creating  a  monopoly  wiiere  it  does  not 
appear  that  they  control  the  business  in  the 
city  to  such  an  extent  as  to  enable  them  to  ex- 
clude competition  or  control  prices.  Herri  man 
v.  Menzies,  115  Cal.  16,  56  Am.  St.  Rep.  81. 
See  also  Collins  v.  Locke,  4  App.  Cas.  674; 
Master  Stevedores'  Assoc.  v.  Walsh,  2  Daly 
(N.  Y.)  1. 

Agreement  Fixing  Price  of  Article.  —  A  con- 
tract between  a  manufacturerand  a  purchaser 
wheteby,  in  consideration  of  the  purchaser 
agreeing  not  to  sell  the  manufacturer's  goods, 
or  similar  goods,  below  a  minimum  price  fixed 
by  the  manufacturer,  the  purchaser  is  granted 
a  rebate-,  is  n:)t  void  as  creating  a  monopoly. 
Walsh  v.  Dwight,  40  N.  Y.  App.  Div.  513. 
Sea  also  Mogul  Steamship  Co.  v.  McGregor, 
21  Q.  B.  D.  544;  John  D.  Park,  etc.,  Co.  v. 
National  Wholesale  Druggists  Assoc.,  54  N. 
Y.  App.  Div.  223;  Com.  v.  Grinstead,  (Ky. 
1901)  63  S.  W.  Rep.  427. 

4.  Combination  Against  Single  Rival.  —  Cali- 
fornia Steam  Nav.  Co.  v.  Wright,  6  Cal.  258; 
Wittenberg  v.  Mollyneaux,  60  Neb.  583;  Leslie 

"  v.  Lorrillard.  no  N.  Y.  519;  Diamond  Match 
Co.  v.  Roeber,  106  N.  Y.  473,  60  Am.  Rep. 
464.    See  the  title  Restraint  of  Trade. 
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IV.  Under  State  Statutes  —  1.  In  General.  —  Believing  that  the  remedies 
provided  by  -the  common  law  were  inadequate  to  deal  with  great  modern 
trusts  and  monopolies,  the  legislatures  of  a  number  of  states  have  tried  the 
policy  of  enacting  drastic  laws  against  trusts,  pools,  and  unlawful  combinations, 
which  will  prevent  and  punish  them,  and  not  merely  deny  them  the  aid  of 
the  courts  in  the  enforcement  of  their  contracts.1 

2.  Constitutionality.  —  It  has  been  held  that  these  statutes  are  not  uncon- 
stitutional as  abridging  the  freedom  of  contract,2  or  as  depriving  those  to 
whom  they  apply  of  their  personal  liberty,3  property,  or  privileges  without 
due  process  of  law,1  or  as  denying  them  the  equal  protection  of  the  laws ; 5 
and  that  they  are  repugnant  to  no  clause  of  the  federal  and  state  constitutions.6 

The  Exception  of  Certain  Classes  of  Persons  or  Products  from  the  operation  of  a  statute 
of  this  class  has  been  held  to  render  the  statute  unconstitutional,  as  being 
class  legislation.7 

Effect  of  Unconstitutional  Provision  on  Statute.  — The  whole  statute  is  not  rendered 
unconstitutional  by  the  presence  therein  of  provisions  which  are  unconstitu- 
tional, where  they  can  be  eliminated  without  affecting  the  rest  of  the  statute.8 

3.  Construction  of  Statutes  —  a.  Subjects  Affected.  — The  statutes,  as  a 


Prohibition  of  Trusts.  —  By  the  constitutions 

of  Kentucky  198)  and  Washington  (art.  12, 
§  22)  it  is  declared  that  legislation  shall  be  en- 
acted against  trusts  and  combinations. 

1.  See  the  statutes  of  the  various  states. 
By  common  law  no  illegal  contract  can  be 

enforced.  See  the  title  Illegal  Contracts, 
yol.  15,  p.  997  et  seq  ;  Restraint  of  Trade. 

Kentucky  Constitution,  §  198,  providing  for 
the  enactment  of  legislation  to  prohibit  trusts, 
is  not  the  measure  ol  the  power  of  the  legis- 
lature in  that  direction,  and  does  not  neces- 
sarily repeal  existing  prohibitive  legislation 
against  trusts.  Com.  v.  Grinstead,  (Ky.  1900) 
55  S.  W.  Rep.  720. 

2.  Freedom  of  Contract  Not  Abridged.  —  Stale 
v.  Firemen's  Fund  Ins.  Co.,  152  Mo.  1;  State 
v.  Schlitz  Brewing  Co.,  104  Tenn.  715,  78  i\m. 
St.  Rep.  941;  Waters-Pierce  Oil  Co.  v.  Slate, 
19  Tex.  Civ.  App.  I.  Contra,  In  re  Grice,  79 
Fed  Rep.  627,  holding  the  Texas  statute  (act 
of  March  30,  1889)  unconstitutional;  Niagara 
F.  Ins.  Co.  v.  Cornell,  no  Fed.  Rep.  816,  hold- 
ing the  Nebraska  statute  (Laws  Neb.  1897,  c. 
79)  unconstitutional. 

A  Statute  Prohibiting  Combinations  Among  Fire 
Insurance  Companies,  relating  to  rates,  com- 
missions, or  means  of  transacting  business 
(Laws  Neb.  1897,  c.  81),  is  unconstitutional  as 
preventing  freedom  of  contract.    Niagara  F 
Ins.  Co.  v.  Cornell,  no  Fed.  Rep.  S16.  Com 
pare  State  v.  Firemen's  Fund  Ins.  Co.,  152  Mo 
1,  holding  a  clause  in  the  Missouri  Anti-Trust 
Act  (Laws  1897,  p.  208)  forbidding  combina 
tions  to  fix  premiums  for  insuring  property 
constitutional  .as  against  this  objection.  As 
to  the  states'  tight  to  regulate  insurance  com 
parties,  see  the  title  Insurance,  vol.  16,  p.  884. 
also  the  title  Foreign  Corporations,  vol.  13 
p.  860. 

See,  as  10  freedom  of  contract,  the  titles  Con 
stitutional  Law,  vol.  6,  p.  966;  Liberty,  vol 
18,  p.  1 125  et  seq. 

3.  Not  Infringement  of  Personal  Liberty.  —  State 
v.  Firemen's  Fund  Ins.  Co.,  152  Mo.  1;  State 
v.  Schlitz  Brewing  Co.,  104  Tenn.  715;  78  Am. 
St.  Rep.  941;  Matter  of  Davies,  168  N.  Y.  89; 
Waters-Pierce  Oil  Co.  v.  State,  ig  Tex.  Civ. 
App.  i;  Texas  Brewing  Co.  v.  Durrum,  (Tex. 


Civ.  App.  1898),  46  S.  W.  Rep.  880.  See  also 
Liberty,  vol.  18,  p.  1124,  notes. 

4.  Not  a  Taking  Without  Due  Process  of  Law. 
—  Hartford  F.  Ins.  Co.  v.  Raymond,  70  Mich. 
485;  State  v.  Firemen's  Fund  Ins.  Co.,  152 
Mo  1;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 
Civ.  App.  1;  Texas  Brewing  Co.  v.  Durrum. 
(Tex.  Civ.  App.  1898),  46  S.  W.  Rep.  8S0.  See 
generally  the  title  Di  e  Process  of  Law,  vol. 
10,  p.  287. 

5.  Not  Denial  of  Equal  Protection  of  Laws.  — 

State  v.  Firemen's  Fund  Ins.  Co.,  152  Mo.  1; 
State  v.  Schlitz  Brewing  Co.,  104  Tenn.  715, 
78  Am.  St.  Rep.  941;  Texas  Brewing  Co.  v. 
Durrum  (Tex.  Civ.  App.  1898),  46  V.  W.  Rep. 
880.  See  generally  the  title  Constitutional 
Law,  vol.  6,  p.  967. 

6.  Violate  No  Constitutional  Provision.  —  State 
v.  Buckeye  Pipe  Line  Co.,  61  Ohio  St.  520; 
State  v.  Schlitz  Brewing  Go.,  104  Tenn.  715, 
78  Am.  St.  Rep.  941;  Waters-Pierce  Oil  Co  v. 
State,  19  Tex.  Civ.  App.  1 ;  Houck  v.  Anheuser- 
Busch  Brewing  Assoc.,  88  Tex.  184;  Texas 
Brewing  Co.  v.  Durrum  (Tex.  Civ.  App.  1898), 
46  S.  W.  Rep.  880. 

7.  The  Nebraska  Anti-Trust  Act  (Laws  Neb. 
1897,  c.  79,  §  9)  declares  ,ihat  assemblies  or 
associations  of  laboring  men  are  not  by  the 
act  prohibited  from  regulating  the  rate  of 
wages,  and  they  have  reserved  to  them  "  all 
the  rights  and  privileges  now  accorded  to  them 
ty  law."  This  section  has  been  held  by  the 
United  States  Circuit  Court  void  as  class  legis- 
lation. Niagara  F.  Ins.  Co.  v.  Cornell,  no 
Fed.  Rep.  816.  See  also  the  title  Civil  Rights, 
vol.  6,  p.  78. 

Exceptions  of  Agricultural  Products  and  Live 
Stock  in  the  hands  of  the  producer  or  raiser, 
from  the  operation  of  the  statute,  have  been 
held  u  nconslit  ulional  on  this  ground.  Union 
Sewer  Pipe  Co.  v.  Connelly,  99  Fed.  Rep.  354; 
In  re  Grice,  79  Fed.  Rep.  627. 

The  stale  courts,  however,  have  upheld  the 
constitutionality  of  these  provisions.  Slate  v. 
Schlitz  Brewing  Co.  104  Tenn.  715,  7S  Am.  St. 
Rep.  941;  Waters-Pierce  Oil  Co.  v.  State,  19 
Tex.  Civ.  App.  1. 

8.  Statute  Not  Invalidated  by  Unconstitutional 
Provisions.  —  State  v.  Firemen's  Fund  Ins.  Co., 
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rule,  prohibit  contracts  or  combinations  to  control  the  supply,  production,  or 
price  of  any  article  or  commodity,  or  to  limit  competition  in  the  purchase,  pro- 
duction, or  sale  of  the  same.1 

Agricultural  Products  and  Live  Stock  in  the  hands  of  the  producer  are,  in  some 
jurisdictions,  excepted  from  the  provisions  of  the  statutes.* 

Insurance  Companies.  —  In  some  states  the  statutes  specifically  prohibit  com- 
bination of  insurance  companies  to  regulate  the  rates  of  insurance.3  Other 
jurisdictions  hold  that  although  no  specific  prohibition  is  attached  by  the 
statute  to  such  combinations,  it  is  applicable  to  them.4  The  Texas  statute 
has  been  held  not  to  apply  to  combinations  to  regulate  insurance  rates.5 

Interstate  Commerce.  —  Statutes  passed  by  a  state  in  the  valid  exercise  of  its 
police  power,  though  they  incidentally  affect  interstate  commerce,  may  be 
enforced,  but  it  is  otherwise  where  the  exercise  is  merely  colorable,6  and  upon 
this  principle  state  anti-trust  statutes  have  in  state  courts  been  declared  valid 
in  the  face  of  the  contention  that  they  affected  interstate  commerce.7 

b.  Tests  of  Legality.  —  The  fact  that  the  combination  was  not  entered 
into  with  any  evil  intent  and  that  the  public  may  have  been  temporarily 
benefited  by  it,  is  immaterial  in  determining  its  legality,4*  the  material  con- 
sideration being  the  injurious  tendency  of  the  combination  9  and  its  power  to 
control  prices. 10 


152  Mo.  1.  And  see  the  title  Constitutional 
Law,  vol,  6,  p.  1088. 

1.  Subjects  Affected  —  Illinois.  —  Harding  v. 
American  Glucose  Co.,  182  III.  551,  74  Am.  St. 
Rep.  189;  Ford  v.  Chicago  Milk  Shippers' 
Assoc.,  155  111.  166. 

Minnesota.  — Ertz  v.  Produce  Exch.  Co.,  82 
Minn.  173. 

Nebraska.  —  See  Niagara  F.  Ins.  Co.  v.  Cor- 
nell, no  Fed.  Rep.  816. 

Ohio.  —  Stale  v.  Buckeye  Pipe  Line  Co.,  61 
Ohio  St.  520. 

Tennessee.  —  State  v.  Schlilz  Brewing  Co., 
104.  Tenn.  715,  78  Am.  St.  Rep.  941;  Bailey  v. 
Master  Plumbets  Assoc.,  103  Tenn.  99. 

Texas.  —  Texas  Brewing  Co  v.  Meyer,  (Tex. 
Ciir.  App.  1896),  38  S.  W.  Rep.  263;  Anheuser- 
Busch  Brewing  Assoc.  v.  Houck,  (Tex.  Civ. 
App.  1894),  27  S.  VV.  Rep.  692;  Texas  Brew- 
ing Co.  v.  Tern  pi  s  man,  90  Tex.  277;  Queen  Ins. 
Co.  v.  State,  86  Tex.  250;  Texas,  etc.,  Canal 
Co.  v.  Lawson,  89  Tex.  394. 

The  New  York  Statute  (Laws  1899,  c.  690), 
which,  in  this  respect,  is  little  more  than  a 
codification  of  the  common  law,  declares  illegal 
and  void  contracls  or  combinations  creating 
monopolies  in  commodities  in  common  use,  or 
restraining  competition  in  the  supply  thereof. 
Matter  of  Da.-ies,  16S  N.  Y.  89. 

Laws  N.  Y.  1897,  c.  384,  §  7,  is  disjunctive 
and  prohibits  corporations  from  combining  to 
accomplish  three  things — "the  creation  of  a 
monopoly,"  "  the  unlawful  restraint  of  trade," 
and  "  the  prevention  of  competition  in  any 
necessary  of  life."  National  Harrow  Co.  v. 
Bement,  21  N.  Y.  App.  Div.  290. 

The  Nebraska  Statute  (Sess.  Laws  1889,  c.  69) 
prohibits  only  such  combinations  as  are  entered 
into  by  parties  engaged  in  manufacturing, 
selling,  or  dealing  in  the  same  or  any  like 
manufactured  or  natural  ptoducts,  and  does 
not  applv  to  laundries.  Downing  v.  Lewis,  56 
Neb.  386. 

"Commodity,"  as  Used  in  Texas  Statute.  —  See 
Commodity,  vol.  6.  p.  230,  note  3. 

2.  Agricultural   Products.  —  State  v.  Sch  1  it z 


Brewing  Co.,  104  Tenn.  715,  78  Am.  St.  Rep. 
941;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 
Civ.  App.  1.  See  supra,  this  section,  Consti- 
tutionality. 

8.  Combination  of  Insurance  Companies.  —  Ni- 
agara F.  Ins.  Co.  v.  Cornell,  no  Fed.  Rep. 
8t6.  holding  that  the  Nebraska  statute  (Laws 
1897,  c.  81),  prohibiting  combinations  between 
insurance  companies,  is  unconstitutional  in 
that  it  deprives  them  of  the  equal  protection 
of  the  laws.  Matter  of  Pinkney,  47  Kan.  89; 
.  Hartford  F.  Ins.  Co.  v.  Raymond,  70  Mich. 
485;  State  v.  Firemen's  Fund  Ins.  Co.,  152 
Mo.  1. 

4.  General  Statute  Applicable  to  Insurance  Com- 
panies.—  Beechley  v.  Mulville,  102  Iowa  602, 
63  Am.  St.  Rep.  479;  American  F.  Ins.  Co.  v. 
State,  75  Miss.  24. 

5.  Queen  Ins.  Co.  v.  State,  86  Tex.  250. 

In  Kentucky,  the  statute  (Stat.  Ky.  1S94, 
§  3915)  is  not  violated  where  the  insurance 
companies  merely  combine  to  maintain  the 
rales  of  insurance.  /Etna  Ins.  Co.  v.  Com., 
(Ky.  1899),  51  S.  W.  Rep.  624. 

A  combination  between  such  companies  is 
void  in  so  far  as  it  undeitakes  to  regulate  the 
employment  of  insurance  solicitors  and  to  fix 
their  compensation.  Huston  v.  Reullinger, 
91  Ky.  333,  34  Am.  St.  Rep.  225. 

A  combination  to  maintain  rates  is  not  an 
indictable  offense  under  the  common  law  of 
Kentucky.  /Etna  Ins.  Co.  v.  Com.,  (Ky.  1S99) 
51  S.  VV.  Rep.  624. 

6.  Validity  of  State  Statutes  Dealing  with  Mat- 
ters of  Interstate  Commerce.  —  See  the  title 
Interstate  Commerce,  vol.  17,  p.  55  et  sea. 

7.  Validity  Sustained.  —  Waters-Pierce  Oil 
Co.  v.  State,  19  Tex.  Ci  v.  App.  1.  See  also, 
Fuqua  v.  Pabst  Brewing  Co.,  90  Tex.  298. 

8.  Te3tsof  Legality  of  Contract.  —  San  Antonio 
Gas.  Co.  v.  Stale,  22  Tex.  Civ.  App.  118. 

9.  Harding  v.  American  Glucose  Co.,  1S2 
III.  551,  74  Am.  St.  Rep.  189:  San  Antonio  Gas 
Co.  v.  State,  22  Tex.  Civ.  App.  118. 

10.  Harding  v.  American  Glucose  Co.,  18a 
111.  551,  74  Am.  St.  Rep.  189. 
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c.  Statutes  Strictly  Construed.  —  These  statutes,  being  penal,  are 
strictly  construed.1 

d.  Statutes  Not  Retroactive.  —  While  the  statutes  are  not  retrospec- 
tive and  do  not  apply  to  contracts  entered  into  before  their  passage,3  they 
apply  to  existing  combinations  though  formed  before  the  passage  of  the 
statutes.3 

4.  Remedies  —  a.  Injunction  Against  Formation  of  Trust— (i)  By 
State.  —  The  formation  of  a  trust  may  be  enjoined  at  the  suit  of  the  state, 
such  formation  being  an  ultra  vires  act  affecting  public  rights,4  and  the 
remedy  not  necessarily  being  a  proceeding  to  forfeit  the  charter.5  Injunction 
will  not  lie,  however,  to  restrain  a  corporation  legally  organized  on  the  ground 
that  the  purpose  of  the  incorporators  may  have  been  to  establish  a  monopoly.6 

(2)  By  Dissenting  Stockholders.  —  The  formation  of  such  a  trust  may  also 
be  enjoined  at  the  suit  of  stockholders  who  hold  a  minority  of  the  capital 
stock  of  the  corporation  constituting  the  trust.7 

Laches.  —  Where  the  stockholder  has  omitted  to  complain  until  after  the 
formation  of  the  alleged  illegal  combination,  and  has  participated  in  its  illegal 
acts,  no  relief  will  be  afforded  him.8 

b.  CRIMINAL  ACTION  —  (1)  Against  Corporations.  —  Corporations  violat- 
ing the  statutory  provisions  are  subject,  under  some  of  the  statutes,  to  pun- 
ishment by  fine.9 

(2)  Against  Persons.  —  Under  statutory  provisions,  persons  entering  into 


1.  Statutes  Strictly  Construed.  —  State  v. 
Lancashire  F.  Ins.  Co.,  66  Ark.  466;  State  v. 
Associated  Press,  159  Mo.  410;  State  v.  Fire- 
men's Fund  Ins.  Co.,  152  Mo.  1.    See  the  title 

Statutes. 

Construction  of  Penal  Provisions  of  Kentucky 
Statute.  —  Com.  v.  Grimstead,  (Ky.  1900)  55  S. 
W.  Rep  720. 

No  Extraterritorial  Effect  Belongs  to  These  Stat-  ■ 
utes.  —  In  re  Grice,  79  Fed.  Rep.  627;  State  v. 
Associated  Press,  159  Mo.  410;  State  v.  Lan- 
cashire F.  Ins.  Co.,  66  Ark.  466. 

2.  Statutes  Not  Retrospective.  —  Sterling  Rem- 
edy Co.  v.  YVyckofi,  154  Ind.  437;  Texas 
Standard  Oil  Co.,  v.  Adoue,  83  Tex.  650,  29 
Am.  St.  Rep.  690.  See,  as  to  retrospeclive 
statutes,  the  title  Constitutional  Law,  vol. 
6,  p.  937- 

3.  Apply  to  Existing  Combinations.  —  Matter 

of  Davies.  168  N.  Y.  89;  Ford  v.  Chicago  Milk 
Shippers'  Assoc.,  155  111.  166. 

4.  Enjoining  Formation  of  Trust.  —  Trust  Co. 
v.  State,  109  Ga.  736;  Stockton  v.  Central  R. 
Co.,  50  N.  J.  Eq.  52;  Queen  Ins.  Co.  v.  State, 
(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  1048.  See 
also  the  titles  Attorney-General,  vol.  3,  p. 
483;  Ultra  Vires;  and  further,  as  to  injunc- 
tion against  illegal  acts,  the  title  Equity,  vol. 
11,  p.  197. 

5.  Trust  Co.  v.  State,  109  Ga.  736. 

6;  Stockton  v.  American  Tobacco  Co.,  55  N. 
J.  Eq.  352. 

7.  Injunction  by  Dissenting   Stockholders.  — 

Harding  v.  American  Glucose  Co.,  182  111.  551, 
74  Am.  St.  Rep.  189;  Central  R.  Co.  v.  Collins, 
40  Ga.  582;  Small  v.  Minneapolis  Electro- 
Matrix  Co.,  45  Minn.  264;  Stewart  v.  Erie, 
etc.,  Transp.  Co..  17  Minn.  372.  See  also 
Abbot  71.  American  Hard  Rubber  Co.,  33  Barb. 
(N.  Y.  578)  and  the  title  Ultra  Vires. 

Stockholder  May  Enjoin  Transfer  of  Corpora- 
tion's Property  to  Trust.  —  Harding  v.  American 
Glucose  Co.,  182  111.  551;  74  Am.  St.  Rep.  189. 
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See  also  Stockton  v.  Central  R.  Co.,  50  N.  J. 

Eq.  52. 

As  to  Injunction  Against  the  Continuance  of 
Illegal  Combinations,  see  Jackson  v.  Stanfield, 
137  Ind.  592,  and  the  title  Labor  Combina- 
tions, vol.  18,  p.  91. 

In  Leslie  v.  Lorillard,  no  N.  Y.  519,  a  dis- 
senting stockholder  was  refused  an  injunction 
by  which  he  sought  to  restrain  the  payment  of 
an  agreed  sum  to  a  ri  val  steam boal  corporation 
in  consideration  of  its  withdrawing  from  com- 
petition. 

An  Injunction  Will  Not  Issue  at  the  Instance 

of  a  Nonresident  Stockholder  where  both  the 
transfering  corporaiion  and  the  transferee  are 
foreign  corporations.  Small  v.  Minneapolis 
Electro-Matrix  Co.,  (Supm.  Ci.  Gen.  T.)  10  N. 
Y.  Supp.  456. 

8.  Laches. —  Coquard  v.  National  Linseed 
Oil  Co.,  171  111.  480;  Levin  v.  Chicago  Gas 
Light,  etc.,  Co.  64  111.  App.  393. 

Liability  of  Director  to  Stockholder.  —  The  fact 
that  a  director  of  a  corporaiion  and  others 
holding  a  majority  of  the  stock  sold  out  to  a 
trust  which  subsequently  dissolved  the  cor- 
poration, the  director  voting  therefor,  does  not 
render  him  liable  to  a  stockholder  for  the  value 
of  stock  rendered  worthless  by  the  dissolution. 
Trisconi  v.  Winship,  43  La.  Ann.  45,  26  Am. 
St.  Rep.  175. 

9.  Criminal  Liability  of  Corporations.  —  See 
Code  Ala.  (1S96),  §  5557;  Ark.  Act  of  March 
6,  1899;  Stat.  Ky.,  §  3917;  Pub.  Laws  Me. 
(1889),  c.  266;  Pub.  Laws  N.  Car.  (1899),  c.  666; 
Laws  Ohio  (1898),  p.  143;  Rev.  Stat.  Okla. 
(1893).  c.  83;  Tex.  Act  May  25,  1899;  Rev. 
Stat.  Utah  (1S98).  lit.  54,  §  1753. 

Under  the  Tennessee  Act  of  1897,  the  Chancery 
Court  has  jurisdiction  toenforce  the  forfeitures 
announced  by  the  act  without  any  precedent 
judgment  or  conviction  at  law.  State  v. 
Schlitz  Brewing  Co.,  104  Tenn.  715,  78  Am.  St. 
Rep.  941. 
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a  trust  or  combination  to  regulate  the  price  or  limit  the  production  of  an 
article,  or  to  restrict  competition  therein,  are  guilty  of  conspiracy,1  and  the 
offense  is,  by  most  of  the  statutes,  made  punishable  by  fine  or  imprisonment 
or  both.2  In  other  jurisdictions  the  statutes  provide  that  the  offense  shall 
constitute  a  felony,  punishable  with  fine  and  imprisonment  in  the  state  peni- 
tentiary.3 

(3)  Statute  of  Limitations.  —  Prosecution  for  a  violation  of  a  statute  of 
this  character  is  not  barred  by  the  fact  that  more  than  the  statutory  period 
has  elapsed  between  the  time  of  the  formation  of  the  trust  and  the  time  when 
the  indictment  was  found,  as  every  overt  act  in  pursuance  of  the  agreement 
constitutes  a  renewal  of  the  offense.4 

c.  Forfeiture  ok  Charter  of  Trust. — An  illegal  incorporated  trust 
is  subject  to  forfeiture  of  its  charter  at  the  suit  of  the  state,5  and  of  the  state 
only.6 

d.  Forfeiture  of  Charter  of  Corporations.  —  The  charters  of  cor- 
porations entering  into  an  illegal  combination  may  be  also  forfeited  at  the  suit 
of  the  state.7 

e.  Remedies  Against  Foreign  Corporations  —  subject  to  Domestic  laws. 
—  Foreign  corporations  authorized  to  do  business  in  a  state  are  subject  to 
the  provisions  of  its  anti-trust  laws,8  and  for  a  violation  thereof  by  their  agents 


1.  Criminal  Liability  of  Persons  for  Conspiracy. 

—  Harding  v.  American  Glucose  Co.,  182  111. 
551,  74  Am.  St.  Rep.  89;  Com.  v.  Grinstead, 
(Ky.  1900)  55  S.  W.  Rep.  720;  State  v.  Firemen's 
Fund  Ins.  Co.,  152  Mo.  1;  State  v.  Buck- 
eye Pipe  Line  Co.,  61  Ohio  St.  520.  See  also 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28, 
and  the  statutes  of  the  several  states.  And 
see  the  title  Conspiracy,  vol.  6,  p.  856. 

In  People  v.  Sheldon,  139  N.  Y.  251,  36  Am. 
St.  Rep.  690,  the  general  statute  against  con- 
spiracies, which  enumerates,  with  others, 
conspiracies  injurious  to  trade  or  commerce, 
was  applied  in  the  case  of  a  combination  to  fix 
the  price  of  coal. 

As  to  the  Form  of  Indictment  under  the  Ken- 
tucky statute,  see  Con.  v.  Grinstead,  (Ky. 
1900)  55  S.  W.  Rep  720. 

The  Conspiracy  Is  Complete  on  Proof  of  the 
Agreement  forbidden.  Com.  v.  Grinstead, (Ky. 
1900)  55  S.  VV.  Rep.  720.  See  also  the  title 
Conspiracy,  vol.  6,  p.  838. 

But  the  statute  miy  require  an  overt  act. 
People  v.  Sheldon,  139  N.  Y.  251,  36  Am.  St. 
Rep.  690.  See  also  the  title  Conspiracy,  vol. 
6,  p.  835- 

2.  Punishment.  —  Matter  of  Pinkney,  47  Kan. 
89;  and  see  the  statutes  of  the  several  states. 

3.  Felony.  —  American  F.  Ins.  Co.  v.  State, 
75  Miss.  24;  American  Handle  Co.  v.  Standard 
Handle  Co.,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
709.  And  see  the  statutes  of  Minnesota,  Mis- 
souri, and  South  Dikota. 

4.  Limitation.  —  American  F.  Ins.  Co.  v. 
State,  75  Miss.  24.  See  further  as  to  limita- 
tions on  continuing  conspiracies  the  title 
Limitation  of  Actions,  vol.  19,  p.  165. 

5.  Forfeiture  of  Charter  of  Trust  —  People  v. 
Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am. 
St.  Rep.  319;  29  Am.  &  Eng.  Corp.  Gas  257; 
Distilling,  etc.,  Co.  v.  People,  156  111.  448,  47 
Am.  St.  Rep.  200;  People  v.  Chicago  Live 
Stock  Exch.,  170  III.  556,  62  Am.  St.  Rep.  404; 
Coquard  v.  National  Linseed  Oil  Co.,  171  111. 
480.  See  also  People  v.  Milk  Exch.  145  N.  Y. 
267,  45  Am.  St.  Rep.  609. 


Motives  Inducing  an  Action  to  Annul,  on  the 
part  of  the  attorney-general,  are  unimportant. 
People  v.  Milk  Exch.,  145  N.  Y.  267,  45  Am. 
St.  Rep.  609. 

6.  Coquard  v.  National  Linseed  Oil  Co.,  171 
111.  480. 

7.  Forfeiture  of  Corporation's  Charter.  —  Have- 
meyer  v.  Superior  Ct.,  84  Cal.  327,  18  Am.  St. 
Rep.  192,  32  Am.  &  Eng.  Corp.  Cas.  459;  State 
v.  Portland  Natural  Gas,  etc.,  Co.,  153  Ind. 
483,  74  Am.  St.  Rep.  314;  Slate  v.  Nebraska 
Distilling  Co.,  29  Neb.  700,  2Q  Am.  &  Eng. 
Corp.  Cas.  656;  People  v.  North  River  Sugar 
Refining  Co.,  121  N.  Y.  582,  18  Am.  St.  Rep. 
843,  32  Am.  &  Eng.  Corp.  Cas.  149;  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137.  34  Am.  St. 
Rep.  541;  San  Antonio  Gas  Co.  v.  State,  22 
Tex.  Civ.  App.  118.  And  see  the  title  Disso- 
lution of  Corporations,  vol.  9,  pp.  569,  574. 

Entire  Dissolution  Need  Not  Ee  Decreed.  — 
Upon  an  action  brought  to  secure  the  disso- 
lution of  a  corporation  for  ultra  vires  acts  in 
entering  a  trust,  in  the  absence  of  statute 
declaring  such  a<Tls  a  cause  of  forfeiture,  the 
court  may,  in  its  discretion,  render  judgment 
ousting  the  co/poration  from  the  exercise  of 
the  illegal  and  usurped  powers.  State?/.  Port- 
land Natural  Gas,  etc.,  Co.,  153  Ind.  483,  74 
Am.  St.  Rep.  314.  See  also  the  title  Disso- 
lution of  Corporations,  vol.  9,  p.  5S6. 

In  State  v.  Standard  Oil  Co.,  49  Ohio  Si.  137, 
36  Am.  &  Eng.  Corp.  Cas.  1,  a  judgment  of 
dissolution  being  prevented  by  the  statute  of 
limitations,  a  judgment  of  ouster  from  the 
power  to  make  and  perform  the  trust  agree- 
ment was  rendered,  under  proper  prayers  in 
the  petition. 

Transfer  of  Title  Pendente  Lite.  —  Where  the 
court  has  jurisdiction  of  such  an  action  the 
trust  cannot,  while  the  action  is  pending,  evade 
the  law  by  transferring  the  title  of  the  prop- 
erty. State  v.  Nebraska  Distilling  Co.,  29 
Neb.  700.  But  see  Havemeyer  v.  Superior 
Ct.,  84  Cal.  327,  18  Am.  St.  Rep.  192,  32  Am. 
&  Eng  Corp.  Cas.  459. 

8.  Anti-Trust  Statutes  Apply  to  Foreign  Cor- 
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they  may  be  ousted  of  all  rights  conferred  upon  them  by  the  laws  of  the  state, 
and  of  their  certificates  to  do  business  therein.1 

Liability  as  Affected  by  Liability  of  Agent.  —  The  liability  of  the  corporation  is 
not  affected  by  the  fact  that  the  acts  of  its  agents  in  violation  of  the  statute, 
while  acting  within  the  scope  of  their  duty,  involve  a  criminal  responsibility 
in  addition  to  their  civil  liability.2 

/.  Action  for  Damages  by  Party  Injured.  — One  who  is  injured  by 
the  acts  of  a  trust  or  an  illegal  combination  may  recover  from  the  members 
thereof,  or  from  the  trust,  if  a  corporation,  the  damages  he  has  sustained,  in 
a  civil  action  in  the  nature  of  an  action  for  damages  for  a  conspiracv,3  and,  as 
in  that  action,  injury  to  the  plaintiff  and  not  the  illegality  of  the  combination 
is  important.4 

5.  Rights  and  Disabilities  of  Members  of  Trusts  —  a.  Legal  and  Equitable 
Rights  Between  Members  and  Combination  —  No  Action  at  Law  Founded  on 
the  Trust  Agreement.  —  Since  a  monopoly  or  trust  combination  is  illegal  and  the 
parties  thereto  are,  in  the  view  of  the  courts,  in  pari  delicto,  a  member  of 


porations.  —  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  23;  Harding  v.  American  Glucose 
Co.,  182  111.  551,  74  Am.  St.  Rep.  189;  Bishop 
v.  American  Preservers  Co.,  157  111.  284,  48 
Am.  St.  Rep.  317;  State  v.  Phipps,  50  Ran. 
609,  34  Am.  St.  Rep.  152;  Hartford  F.  Ins.  Co. 
v.  Raymond,  70  Mich.  485;  National  Lead  Co. 
v.  S.  E.  Grole  Paint  Siore  Co.,  80  Mo.  App. 
247;  Stale  v.  Schlitz  Brewing  Co.,  104  Tenn. 
717,  78  Am.  St.  Rep.  94a;  Waters-Pierce  Oil 
Co.  v.  Slate,  19  Tex.  Civ.  App.  r.  See  gener- 
ally the  title  Foreign  Corporations,  vol.  13, 
pp.  839,  842. 

Acts  Done  in  Other  States.  —  No  penalty  can 
be  inflicted  on  a  f  >reign  corporation  doing 
business  in  a  state,  because  some  of  its  actions 
in  another  state,  which  do  not  affect  the  citi- 
zens of  the  form;r  state,  constitute  violations 
of  the  domestic  anti-trust  law,  for  such  law 
can  have  no  extr  aterritorial  force.  State  v. 
Lancashire  F.  Ins.  Co.,  66  Ark.  466.  See  also 
State  v.  y£tna  F.  I113.  Co.,  66  Ark.  480.  And 
see  the  titles  Foreign  Corporations,  vol.  13, 
p.  842;  Foreign  Laws,  vol.  13,  p.  1054,  that 
laws  have  no  extraterritori  il  force. 

Unconstitutional  Statute.  —  If  an  anti-trust 
statute,  enacted  after  a  foreign  corporation 
has  been  admitted  to  do  business  in  the  state, 
is  unconstitutional,  such  foreign  corporation 
may  take-  advantage  of  th;  fact.  Niagara  F. 
Ins.  Co.  v.  Cornell,  ito  Fed.  Rep.  816 

1.  Ouster  from  State  and  Revocation  of  License. 
—  Slate  v.  Firemen's  Fund  Ins.  Co.,  152  Mo. 
1;  Hartford  F.  Ins.  Co.  v.  Raymond,  70  Mich. 
485;  State  v.  Schlitz  Brewing  Co..  104  Tenn. 
717,  78  Am.  St.  Rep  941.  See  also  the  title 
Insurance,  vol.  16,  p.  905. 

Liability  of  Agents.  —  Under  the  Kansas  stat- 
ute (Laws  1889,  c.  257).  agents  of  foreign  in- 
surance companies  which  have  combined  to 
control  and  increase  the  rates  of  insurance  on 
property  in  a  city,  are  subject  to  prosecution 
if  they  attempt  to  enforce  the  rates  so  fixed. 
State  v.  Phipp?,  50  Kan.  609,  34  Am.  St.  Rep. 
152,  40  Am.  &  Eng.  Corp.  Cas.  345.  See  also 
State  v.  "Schlitz  Brewing  Co.,  104  Tenn.  715, 
78  Am.  St.  Rep  941  (liability  of  agents  is  as 
such  only,  not  personal). 

2.  Effect  of  Criminal  Liability  of  Agents.  — 
Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  1. 


3.  Right  to  Recover  Damages.  —  Ertz  v.  Prod- 
uce Exch.  Co.,  82  Minn.  173;  Gatzow  v. 
Buening,  106  Wis.  I.  See  also  Jackson  v, 
Stanfield,  137  Ind.  592;  Longshore  Printing 
Co..z>.  Howell,  26  Oregon  527,  46  Am.  St.  Rep. 
64.0.  See  generally  the  title  Labor  Combina- 
tions, vol.  18,  p.  80. 

Recovery  from  Corporation  Which  Is  Itself  a 
Trust. —  Buffalo  Lubricating  Oil  Co.  v.  Stand- 
ard Oil  Co.,  106  N.  Y.  669.  See  also  the  title 
Corporations,  vol.  7,  p.  834. 

Measure  of  Damages.  —  Under  the  Tennessee 
statute  of  1897,  the  measure  of  damages  re- 
coverable by  injured  parties  from  violators  of 
the  statute  is  the  full  consideration  paid  for 
goods  controlled  by  the  trust.  State  v.  Schlitz 
Brewing  Co.,  104  Tenn.  715, 78  Am.  St.  Re  p.  941. 

Under  the  statute  of  1891,  double  damages 
were  recoverable.  American  Handle  Co.  v. 
Standard  Handle  Co.,  (Tenn.  Ch.  1900)  59  S. 
W.  Rep.  709. 

4.  Gist  of  Action  Is  Injury.  —  Mogul  Steam- 
ship Co.  v.  McGregor,  21  Q.  B.  D.  544;  Bohn 
Mfg.  Co.  v.  Hollis,  54  Minn.  223,  40  Am.  St 
Rep.  319.  And  see  the  title  Conspiracy,  vol. 
6,  pp.  872,  877. 

Unless  some  act  which  would  give  a  cause 
of  action  without  the  conspiracy  is  done,  ihe 
action  will  not  lie  against  those  ccn  posing  the 
unlawful  combination.  Beechley  v.  Mulville, 
102  Iowa  602,  63  Am.  St.  Rep.  479;  Delz  v. 
Winfree,  80  Tex.  400,  26  Am.  St.  Rep.  755; 
Olive  v.  Van  Patten,  7  Tex.  Civ.  App.  630. 
And  see  the  title  Conspiracy,  vol.  6.  p.  874. 

The  fact  that  a  member  of  an  illegal  combi- 
nation acted  in  accordance  with  his  obligations 
to  the  combination  constitutes  no  protection 
to  him  as  regards  liabilitv  to  a  person  specially 
injured  by  an  overt  act  done  by  him  in  pursu- 
ance of  t lie  purpose  of  the  combination.  Gat- 
zow v.  Buening,  106  Wis.  1. 

A  Former  Member  of  the  Trust  Is  Not  Estopped 
to  Sue  for  damages  sustained  by  acts  set  on 
foot  after  he  ceased  to  be  a  member.  Ertz  v. 
Produce  Exch.  Co..  82  Minn.  173.  Aliter 
where  he  participated  in  the  acts  he  complains 
of.  Beechley  v.  Mulville,  102  Iowa  602,  63 
Am.  St.  Rep.  479.  See  also  American  Biscuit, 
etc.,  Co.  v.  Klotz,  44  Fed.  Rep.  722,  and  gen- 
erally the  title  Illegal  Contracts,  vol.  15,  p. 
1015. 
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such  a  combination  cannot  recover  by  suit  his  or  its  share  of  the  profits  of  the 
business  or  money  due  him  or  it  from  the  trust;  1  nor  for  the  breach  of  a 
contract  made  in  furtherance  of  the  agreement;*  nor  damages  arising  from 
the  fraud  of  the  other  parties  in  carrying  out  the  agreement.3 

No  Relief  in  Equity.  —  Proceeding  on  the  maxim  that  he  who  comes  into 
equity  must  come  with  clean  hands,  a  court  of  equity  will  leave  the  parties  to 
a  trust  combination  in  the  position  in  which  it  finds  them,  and  will  not  aid  in 
the  enforcement  of  such  a  combination  by  injunction  or  otherwise.4 

b.  Rescission  of  Agreement.  —  Even  after  the  trust  agreement  has 
been  partially  executed,  a  member  of  the  combination  may  rescind  or  abandon 
such  agreement  and  regain  possession  of  property  previously  transferred  to 
the  combination.5 

c.  As  Against  Third  Persons.  — As  against  third  persons,  however,  a 
member  of  a  trust  is  estopped  to  assert  the  invalidity  of  the  trust  agreement.6 

Acts  Not  Connected  with  Trust  Agreement.  —  The  illegality  attaching  to  the  acts  of 
a  member  of  a  trust  applies  only  to  those  acts  which  are  done  in  connection 
with  and  in  furtherance  of  the  trust.7 


1.  No  Recovery  of  Profits  by  Members.  —  Vulcan 
Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal. 
510,  31  Ann.  St.  Rap.  242;  Craft  v.  McCon- 
ough),  79  III.  346,  22  Am.  Rep.  171;  Cum- 
mings  v.  Foss,  40  111.  App.  523;  Gray  v.  Ox- 
nard  Bros.  Co.,  50  Hun  (N.  Y.)  387;  Clancey 
v.  Onondaga  Fine  Silt  Mfg.  Co.,  62  Barb.  (N. 
Y.)  395;  Pittsburg  Carbon  Co.  v.  McMillin, 
119  N.  Y.  46;  Judd  v.  Harrington,  139  N.  Y. 
105;  Stanton  v.  Allen,  5  Den.  (N.  Y,)  434,  49 
Am.  Dec.  282;  Emery  v.  Ohio  Candle  Co.,  47 
Ohio  St.  320,  21  Am.  Si.  Rep.  819;  Field 
Cordage  Co.  v.  National  Cordage  Co.,  3  Ohio 
Cir.  Dec.  613,  6  Ohio  Cir.  Ct.  615;  Nester  v. 
Continental  Brewing  Co  ,  161  Pa.  St.  473,  41 
Am.  St.  Rep.  894.  See  also  American  Handle 
Co.  v.  Standard  Handle  Co.,  (Tenn.  Ch.  1900) 
59  S.  W.  Rep.  709  (construing  Acts  Tenn. 
1891,  c.  218);  and  generally  the  title  Illegal 
Contracts,  vol.  15,  pp.  1008,  ion. 

A  Receiver  Has  No  Greater  Powers  in  this  re- 
gard. Pittsburg  Carbon  Co.  v.  McMillan,  119 
N.  Y.  46. 

The  Parties  Are  in  Pari  Delicto,  and  Will  Be 
Left  as  They  Are. —  Bishop  v.  American  Pre- 
servers' Co.,  157  111.  284,  48  Am.  St.  Rep.  317, 
reversing  51  111.  App.  417. 

A  penally  paid  by  a  member  for  an  infrac- 
tion of  a  trust  agreement  cannot  be  recovered 
back.  DeWitt  Wire  Cloth  Co.  v.  New  Jersey 
Wire  Cloth  Co.,  16  Daly  (N.  Y.)  529.  See  also 
the  title  Illegal  Contracts,  vol.  15,  p.  997 
el  seq. 

Replevin  Cannot  Be  Maintained  by  a  Corpora- 
tion Formed  as  a  Trust  to  recover  property  pur- 
chased from  a  member  of  such  trust  under  the 
illegal  trust  agreement.  Bishop  v.  American 
Preservers'  Co.,  157  111.  284,  48  Am.  St.  Rep. 
317,  reversing  51  111.  App.  417. 

2.  Contract  Made  to  Further  Combination.  — 
Pacific  Factor  Co.  v,  Adler,  go  Cal.  110,  25 
Am.  St.  Rep.  102;  Beechley  v.  Mulville,  102 
Iowa  602,  63  Am.  St.  Rep.  479:  Trenton  Pot- 
eries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507,  78  Am. 
St.  Rep.  6r2 

No  Recovery  in  Reconvention  for  Breach  of  Ille- 
gal Contract  in  violation  of  the  anti-trust  stat- 
utes of  a  state.  Paste  ur  Vaccine  Co.  v.  Burkey, 
22  Tex.  Civ.  App.  232;  Anheuser-Busch  Brew- 


ing Assoc.  v.  Houck,  (Tex.  Civ.  App.  1894)  27 
S.  W.  Rep.  692. 
No  Recovery  of  Penalty  under  Invalid  By-Law. 

—  An  association  cannot  recover  from  a  mem- 
ber the  penalty  for  violation  of  a  by-law  void 
as  against  an  anti-trust  statute  of  (he  state. 
Milwaukee  Masons,  etc.,  Assoc.  v.  Nieze- 
rowski,  95  Wis.  129,  60  Am.  St.  Rep.  97;  Judd 
v.  Harrington,  139  N.  Y.  105.  Even  though 
such  member  had  indemnified  himself  by 
illegally  collecting  the  amount  frcm  another. 
Bailey  v.  Master  Plumbers  Assoc.,  103  Tenn. 
99.  See  generally  the  title  By-Laws,  vol.  5, 
p.  92. 

3.  Fraud.  —  Leonard  v.  Poole,  114  N.  Y.  371, 
11  Am.  St.  Rep.  667. 

4.  Not  Enforceable  in  Equity.  —  Rigby  v.  Con- 
nol,  14  Ch.  D.  482 ;  American  Biscuit ,  etc.,  Co. 
v.  Klotz,  44  Fed.  Rep.  721,  32  Am.  &  Eng. 
Corp.  Cas.  510;  American  Preservers'  Trust  v. 
Taylor  Mtg.  Co.,  46  Fed.  Rep.  152;  Greer  v. 
Payne,  4  Kan.  App.  153.  See  also  Strait 
v.  National  Harrow  Co.,  (Supm.  Ct.  Spec.  T.) 
18  N.  Y.  Supp.  224.  And  see  the  titles  Equity, 
vol.  11,  p.  102;  Illegal  Contracts,  vol.  15,  p. 
100 1. 

5.  Rescission  of  Agreement.  —  Bishop  v. 
American  Preservers'  Co.,  157  111.  284,  48  Am. 
St.  Rep.  317;  Mallory  v.  Hanaur  Oil  Works, 
86  Tenn.  598,  20  Am.  &  Eng.  Cotp.  Cas.  478. 

1  And  see  the  title  Illegal  Contracts,  vol.  15, 
p.  1002,  for  cancellation  of  illegal  contracts  in 
equity. 

6.  Combination  Estopped  as  Against  Third  Per- 
sons. —  Globe  Tobacco  Warehouse  Co.  v. 
Leach,  (Ky.  1897)  43  S.  W.  Rep.  423;  Pittsburg 
Carbon  Co.  v.  McMillin.  119  N.  Y.  46,  affirm, 
ing  53  Hun  (N.  Y.)  67.  See  also  Ca 'skill  Bank 
v'.  Gray,  14  Barb.  (N.  Y.)  479. 

7.  Acts  Unconnected  with  Trusts  Erforceable. 

—  Wiley  v.  National  Wall-Paper  Co. '70  111. 
App.  543;  Barton  v.  Mulvane,  59  Kan.  313; 
Springfield  F.  &  M.  Ins.  Co.  v.  Cannon,  (Tex. 
Civ.  App.  iS98)  46  S.  W.  Rep.  375. 

In  the  Anheuser-Busch  Brewing  Assoc.  v. 
Houck,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
692,  it  was  held  that  where  there  is  nothing  to 
show  that  one  participated  in  the  affairs  of  an 
illegal  combination,  further  than  that  hs  sold 
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6.  Rights  and  Liabilities  of  Certificate  Holders  —  a.  In  General.  —  The 
owners  of  trust  certificates  are  the  equitable  owners  of  shares  of  the  stock 
represented.1  Even  though  the  trust  is  illegal,  its  certificates  represent  prop- 
erty, and  the  rights  of  the  certificate  holders  to  their  property  will  be  respected 
by  the  courts.' 

b.  Transfer  of  Certificates.  —  Such  certificates  are  transferable  like 
certificates  of  stock.3 

7.  Rights  and  Liabilities  of  Trustees — a.  Status  as  Legal  Owners. — 
The  trustees  control  the  trust  property  as  legal  owners  and  not  as  the  agents 
of  the  certificate  holders,4  the  beneficial  ownership  remaining  in  the  stock- 
holders.5 

b.  Powers  Limited  by  Trust  Agreement.  —  Their  powers  are  limited 
by  the  provisions  of  the  instrument  creating  the  trust.6 

c.  Liability  for  Debts  of  Trust.  — The  trustees,  as  well  as  the  prop- 
erty, are,  it  seems,  liable  for  the  debts  of  the  trust.7 

8.  Rights  of  Third  Persons  —  a.  Contracts  in  Furtherance  of  Illegal 
Agreement  Not  Enforceable.  —  Contracts  between  individuals  in  further- 
ance of  the  objects  and  purposes  of  an  illegal  trust  or  monopoly  are  not 
enforceable,  being  affected  by  the  illegality  of  the  trust  contract  itself.8 


:goods  to  one  of  the  members,  he  may  enforce 
payment  for  Ihe  goods  sold.  See  also  Arnot 
,v.  Pittston,  elc.  Coal  Co.,  68  N.  Y.  558,  23 
Am.  Rep.  190. 

1.  Position  of  Holders  of  Trust  Certificates.  — 
Griffith  v.  Je  wett,  9  Ohio  Dec.  (Reprint)  627,  15 
Cine.  L.  Bui.  419;  White  v.  Thomas  Inflatable 
Tire  Co.,  52  N.  J.  Eq.  178  See  infra.  Rights 
and  Liabilities  of  Trustees  —  Status  as  Legal 
Owners. 

2.  Certificates  Represent  Property  Rights.  — 

State  v.  American  Cotton  Oil  Trust,  40  La. 
Ann.  8,  19  Am.  &  Eng.  Corp.  Cas.  448. 

Thus  where  an  unincorporated  trust  asso- 
ciation has  been  declared  illegal,  the  certificate 
holders  are  entitled  to  have  the  property  and 
business  placed  in  the  hands  of  a  receiver, 
Cameron  v.  Havemeyer,  (Sup.  Ct.  Spec.  T.)  25 
Abb.  N.  Cas.  (N.  Y.)  438,  and  the  profits  of  the 
business  belong  to  them.  Gray  v.  Oxnard 
Bros.  Co.,  59  Hun  (N.  Y.)  387. 

3.  Transfer  of  Certificates.  —  Cameron  v. 
Havemeyer,  (Sup.  Ct.  Spec.  T.)  25  Abb.  N. 
Cas.  (N.  Y.)  433;  Bean  v.  American  L.  &  T. 
Co.,  122  N.  Y.  622.  And  private  persons  will 
not  be  enjoined  from  buying  and  selling  these 
certificates  on  the  mere  ground  that  the  trust 
is  illegal.  State  v.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8,  19  Am.  &  Eng.  Corp. 
Cas.  448. 

Where  trust  certificates  are  expressly  made 
transferable  on  the  books  of  the  trust  upon 
condition  that  the  holder  and  each  transferrer 
shall  be  subject  to  all  the  provisions  of  the 
trust  agreement,  a  court  of  equity  will  compel 
the  trustees  to  transfer  a  certificate  on  the 
books  of  the  trust  and  issue  a  new  one  in  the 
name  of  the  transferee.  Rice  v.  Rockefeller, 
134  N.  Y.  174,  '30  Am.  St.  Rep.  658,  reversing 
56  Hun  (M.  Y.)  516. 

4.  Trustees  Are  Legal  Owners.  —  Smith  v. 
Anderson,  15  Ch.  D.  247,  where  it  was  further 
held  that  suit  may  be  brought  by  or  against 
the  trustee  in  his  own  name  on  contracts  of 
the  trust. 

5.  Beneficial  Ownership  in  Stockholders.  — 
White  v.  Thomas  Inflatable  Tire  Co.,  52  N.  J. 


Eq.  178;  People  v.  North  River  Sugar  Refining 
Co.,  121  N.  Y.  582,  18  Am.  St.  Rep.  843; 
Griffith  v.  Jewett,  9  Ohio  Dec.  (Reprint)  627, 
15  Cine.  L.  Bui.  419. 

6.  Powers  Limited  by  Trust  Agreement.  —  Thus 
where  the  trust  agreement  gives  the  trustees 
power  to  acquire,  hold,  and  dispose  of  the  title 
to  the  shares  of  stock,  which  form  the  subject 
of  the  trust,  they  may  sell  such  slock  to  third 
persons.  Gould  r.  Head,  41  Fed.  Rep.  240. 
But  where  the  trust  agreement  merely  provides 
that  the  shares  of  stock  shall  be  transferred  tr> 
the  trustees,  to  be  held  bv  them  and  their  suc- 
cessors for  the  purposes  set  out  in  the  trust 
agreement,  the  trustees  have  no  right  to  sell 
or  pledge  such  shares  of  stock.  People  v. 
North  River  Sugar  Refining  Co.,  54  Hun  (N. 
Y.)354. 

7.  Who  Liable  for  Debts.  —  Cook  on  Stock 
and  Stockholders  (3d  ed.),  §  503^,  where  it  is 
further  said  that  the  certificate  holders  are 
probably  not  liable,  in  the  absence  of  express 
agreement.  See  Smith  v.  Anderson,  15  Ch. 
D.  247. 

8.  Contracts  in  Furtherance  of  Monopoly.  — 

Ford  v.  Chicago  Milk  Shippers'  Assoc.,  155 
111.  166;  Bishop  v.  American  Preservers'  Co., 
157  111.  284,  48  Am.  St.  Rep.  317;  American 
Strawhoard  Co.  v.  Peoria  Strawboard  Co.,  65 
111.  App.  502;  Chapin  v.  Brown,  83  Iowa  156, 
32  Am.  St.  Rep.  297;  Richardson  v.  Buhl,  77 
Mich.  632,  27  Am.  &  Eng.  Corp.  Cas.  256: 
Wittenberg  v.  Mollyneaux,  60  Neb.  583;  Stale 
v.  Nebraska  Distilling  Co.,  29  Neb.  700. 

As  to  the  lest  of  connection  with  the  illegal 
contract,  see  the  title  Illegal  Cor  tracts,  vol. 

15.  PP-  003.  994- 
Where  the  Trust  Combination  Must  Be  Proved, 

to  establish  a  cause  of  action,  (here  can  be  no 
recoverv.  Bishop  v.  American  Preservers' 
Co.,  157  111.  284,  48  Am.  St.  Rep.  317;  Drake 
z:  Siebold,  81  Hun  (N.  Y.)  178,  holding  also 
that  where  no  such  necessity  exists,  the  de- 
fendant may  specially  set  up  and  prove  the 
plaintiff's  illegal  character  as  a  defense.  But 
it  is  frequently  held  that  in  ihe  last  case  the 
illegality  is  collateral  and  a  recovery  may  be 
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b.  Rights  as  Against  Creditors  of  Trust.  —  But  the  illegality  of 
the  trust  combination  is  no  defense  to  an  action  brought  by  one  who  is  a 
creditor  of  the  trust,1  nor  by  the  receiver  of  a  trust,  since  he  represents  the 
creditors  as  well  as  the  stockholders.* 

9.  Evidence.  —  To  prove  the  existence  of  an  illegal  combination  or  trust, 
direct  evidence  is  not  necessary,3  and  in  the  proceedings  to  forfeit  the  charter 
of  a  corporation  on  the  ground  that  it  is  a  member  of  an  illegal  trust,  the 
court  may  extend  its  inquiry  into  the  circumstances  surrounding  the  incep- 
tion, growth,  and  consummation  of  the  scheme  for  incorporation,  as  well  as 
into  the  manner  in  which  the  corporation  has  used  its  privileges  since  incor- 
poration,4 or  the  existence  of  the  illegal  trust  may  be  shown  by  verbal 
understanding,  evidenced  by  the  acts  of  the  parties.* 

V.  Under  Federal  Statute  —  1.  Power  of  Congress  to  Legislate.  —  The 
power  given  Congress  by  the  Constitution  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes,6  authorizes 
it  to  protect  interstate  and  international  trade  or  commerce  from  being  regu- 
lated by  monopolies  or  combinations.7  Under  this  authority  Congress  has 
enacted  a  statute,8  intended  to  prevent  all  restrictions  of  commerce  between 
the  states,  and  to  permit  it  to  flow  in  its  natural  channels,  unrestrained  by 


had.  See  the  title  Illegal  Contracts,  vol. 
15,  0.  994. 

By  Statute  in  some  states  the  purchaser  sued 
for  the  price  of  goods  bought  may  escape  pay- 
ment on  the  ground  that  the  seller  was  a  trust 
or  combination  in  restraint  of  trade,  in  con- 
travention of  the  statute.  Ford  v.  Chicago 
Milk  Shippers'  Assoc.,  155  111.  166;  National 
Lead  Co.  v.  S.  E.  Grote  Paint  Store  Co.,  80  Mo. 
App.  247. 

But  in  Lafayette  Bridge  Co.  v.  Streator,  105 
Fed.  Rep  729,  the  court  refused  to  follow  the 
Illinois  case  above  cited,  and  held  that  the  il- 
legality of  the  combination  must  have  been 
previously  determined  in  a  direct  proceeding, 
to  constitute  a  defense  under  the  statute. 

Recovery'  for  Increased  Value  of  Business  in 
Trust.  —  One  who  sold  out  his  interest  in  a 
business  to  his  partner  cannot  recover  for  the 
increased  value  thereof  caused  by  the  pur- 
chaser's selling  it  to  an  illegal  monopoly. 
Meyers  v.  Merillion,  1  rS  Cal.  352. 

1.  As  Against  Creditors.  —  Catskill  Bank  v. 
Gray,  14  Barb.  (N.  Y.)  479;  Arnot  v.  Pittston, 
etc..  Coal  Co.,  68  N.  Y.  558,  23  Am.  Rep.  190. 

2.  As  Against  Receiver. —  Pitisbutg  Carbon 
Co.  v.  McMillin,  53  Hun  (N.  Y.)  67,  irg  N.  Y. 
46;  American  Handle  Co.  v.  Standard  Handle 
Co.,  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  709. 

3.  Direct  Testimony  Not  Necessary.  —  Harding 
v.  American  Glucose  Co.,  182  111.  551,  74  Am. 
St.  Rep.  189;  Stale  v.  Firemen's  Fund  Ins. 
Co.,  152  Mo.  1. 

For  the  Provision  of  New  York  Anti-monopoly 
Act  (Laws  1899,  c.  690)  as  to  examining  wit- 
nesses to  secure  testimony  before  bringing 
action,  see  Matter  of  Davies,  168  N.  Y.  89. 

Sufficiency  of  Evidence.  —  Harding  v.  Ameri- 
can Glucose  Co.,  182  111.  551,  74  Am.  St.  Rep. 
189. 

Evidence  of  Illegal  Combination  Should  Be  Clear. 

—  Richmond  v.  Dubuque,  etc.,  R.  Co.,  26 
Iowa  191;  Leslie  v.  Lorillard,  no  N.  V.  519. 
See  also  In  re  Mirams,  (1891)  t  Q.  B.  594. 
And  it  is  the  duty  of  the  courts  to  preserve 
contracts  inviolate  rather  than  to  destroy 
monopolies.    Citizens'  Water  Co.  v.  Bridge- 


port Hydraulic  Co.,  55  Conn.  1;  Herriman  v. 
Menzies,  115  Cal.  16,  56  Am.  St.  Rep.  81.  See 
also  the  title  Illegal  Contracts,  vol.  15,  p. 
1016. 

4.  Inquiry  into  Circumstances  Surrounding  In- 
corporation, etc.  —  Stockton  v.  American 
Tobacco  Co.,  55  N.  J.  Eq.  352;  People  v.  North 
River  Sugar  Refining  Co.,  121  N.  Y.  582,  18 
Am.  St.  Rep.  843;  People  v.  Milk  Exch.,  145 
N.  Y.  267,  45  Am.  St.  Rep.  609;  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137,  34  Am.  St. 
Rep.  541;  People  v.  Chicago  Gas  Trust  Co., 
130  111.  268,  17  Am.  St.  Rep.  319;  Distilling, 
etc.,  Co.  v.  People,  156  111.  448,  47  Am.  St. 
Rep.  200;  State  v.  Firemen's  Fund«lns.  Co., 
152  Mo.  1;  State  v.  Nebraska  Distilling  Co., 
29  Neb.  700.  See  also  American  Handle  Co. 
v.  Standard  Handle  Co.,  (Tenn.  Ch.  1900)  59 
S.  W.  Rep.  709. 

Agents  of  Foreign  Corporations  —  Reports  to 
Corporation  as  Evidence  of  Its  Knowledge  or  Ac 
ceptance.  —  Waters- Pierce  Oil  Co.  v.  State,  19 
Tex.  Civ.  App.  1. 

Infraction  of  Agreement  Does  Not  Disprove  Ex- 
istence of  Trust.  —  Slate  v.  Firemen's  Fund 
Ins.  Co.,  152  Mo  1. 

Evidence  as  to  Motive  of  Suit  Immaterial.  — 
Trust  Co.  v.  State,  109  Ga.  736.  See  also  Peo- 
ple v.  Milk  Exch.,  145  N.  Y.  267,  45  Am.  St. 
Rep.  609. 

5.  Harding  v.  American  Glucose  Co.,  182  111. 
551,  74  Am.  St.  Rep.  189. 

Illegality  a  Question  for  Jury.  —  Waters- Pierce 
Oil  Co.  v.  State,  19  Tex.  Civ.  App.  1. 

6.  Constitutional  Authority.  —  U.  S.  Const., 
art.  1,  §  8,  par,  3. 

7.  Power  to  Protect  Interstate  Trade.  —  Addy- 
ston  Pipe,  etc.,  Co.  v.  U.  S.,  175  U.  S.  211;  U. 
S.  v.  Joini  Traffic  Assoc.,  171  U.  S.  505;  U.  S. 
v.  Trans-Missouri  Freight  Assoc.,  166  U.  S. 
290;  U.  S.  v.  JeLico  Mountain  Coal,  etc.,  Co., 
46  Fed.  Rep.  432.  See  also  the  title  Inter- 
state Commerce,  vol.  17,  p.  52. 

Limitations  on  Power  of  Congress.  —  See  In  re 
Greene,  52  Fed.  Rep.  104,  and  the  title  Inter- 
state Commerce,  vol.  17,  p.  46. 

8.  Federal  Statute.  —  26  U.  S.  Stat,  at  L.  209. 
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Construction  of  Statute. 


combinations,  contracts,  conspiracies,  or  monopolies.1 

2.  Provisions  of  Statute.  —  This  statute,  which  applies  by  its  terms  to  the 
several  states  and  territories  and  tlie  District  of  Columbia,  declares  that  all 
contracts,  combinations  in  the  form  of  trusts  or  otherwise,  or  conspiracies, 
in  the  restraint  of  interstate  or  international  trade  or  commerce,  are  illegal, 
and  that  persons  so  combining  are  guilty  of  a  misdemeanor,  and  a  penalty 
therefor  is  fixed.  Monopolizing  or  attempting  to  monopolize,  or  combining 
or  conspiring  to  monopolize  the  trade,  is  also  declared  a  misdemeanor,  and 
the  same  penalty  is  attached.  Provision  is  also  made  for  the  method  of  pro- 
cedure under  the  statute,  for  the  forfeiture  of  property  owned  under  any  con- 
tract in  restraint  of  trade  or  by  any  illegal  combination,  and  for  the  recovery 
of  damages  by  any  person  injured  by  reason  of  anything  declared  unlawful 
by  the  statute.8 

3.  Construction  of  Statute  —  a.  For  Protection  of  Interstate  and 
INTERNATIONAL  TRADE.  —  The  statute  is  for  the  protection  of  interstate  and 
international  trade  or  commerce  solely.3 

b.  Effect  on  Trade  Must  Be  Direct. — To  come  within  the  pro- 
hibition of  the  statute,  the  monopoly  or  combination  must  have  some  direct 
and  immediate  effect  upon  interstate  trade  and  commerce.4 

Legitimate  Extension  of  Business.  —  Attempting  to  control  the  production  and 
manufacture  of  certain  products  by  the  enlargement  and  extension  of  busi- 
ness is  not  an  attempt  to  monopolize  trade  and  produce  within  the  prohibition 
of  the  statute.5 


1.  U.  S.  v.  Hopkins,  82  Fed.  Rep.  529;  U. 
S.  v.  Coal  Dealers'  Assoc..  85  Fed.  Rep.  252. 

For  a  History  of  the  Passage  of  and  the  Debates 
upon  the  statute,  see  U.  S.  -■.  Trans-Missouri 
Freight  Assoc.,  166  U.  S.  290. 

2.  26  U.  S.  Stat,  at  L.  209. 

3.  Protection  of  Interstate  Trade.  —  Addyston 
Pipe,  etc.,  Co  v.  U.  S.,  175  U.  S.  211:  U.  S. 
v.  E.  C.  Knight  Co.,  156  U.  S.  1;  U.S.  v. 
Trans-Missouri  Freight  Assoc.,  166  U.  S.  290; 
U.  S.  c.  Joint  Traffi;  Assoc..  171  U.S.  505; 
Hopkins  v.  U.  S.,  17:  U.  S.  578;  U.  S.  v.  Ad- 
dyston Pipe,  etc.,  Co.,  78  Fed.  Rep.  712; 
Dueb?r  Watch-Case  Mfg.  Co.  v.  E.  Howard 
Watch,  etc.,  Co.,  (C.  C.  A.)  66  Fed.  Rep.  639; 
Gibb;  v.  McNeelev,  107  Fed.  Rep.  210;  National 
Distilling  Co.  v.  Cream  City  Importing  Co.,  86 
Wis.  352,  39  Am.  St  R:p.  902.  See  further, 
as  to  what  constitutes  i.uerst.ue  commerce, 
the  title  Interstate  Commerce,  vol.  17,  p.  63 
et  seq. 

4.  Effect  on  Interstate  Trade  Must  Be  Direct.  — 

Addyston  Pipe,  etc.,  Co.  v.  U.  S.,  175  U.  S. 
211;  Anderson  v.  U  S.,  171  U.S.  604;  Hop- 
kins v.  U.  S.,  171  U.  S.  578;  U.  ;S.  v.  Joint- 
Traffic  Assoc.,  171  U.  S.  505;  U.  S.  v.  E.  C. 
Knight  Co.,  156  U.  S.  i;  Gibbs  v.  McNeeley, 
107  Fed.  Rep.  210;  Union  Sewer-Pipe  Co.  v. 
Connelly,  99  Fed.  Rep.  354. 

Exclusive  Dealing  in  Consideration  of  Rebate. 
—  An  agreement  in  purchase  for  a  certain 
time  all  of  a  certain  product  used  by  the  pur- 
chaser, from  persons  controlling  the  greater 
part  of  such  product,  the  purchaser  to  receive 
a  rebate,  but  there  being  no  restraint  on  the 
price  at  which  the  product  may  be  sold,  is 
not  a  monopol  v  or  contract  in  restraint  of  trade 
within  the  statute.  In  re  Corning.  51  Fed. 
Rep.  205;  In  >c  Terrell,  51  Fed.  Rep.  213; 
In  re  Greene,  52  Fed   Rep.  104. 

Associations  Not  Forbidden.  —  Dealers  in  a 
particular  commodity  at  a  particular  place. 
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whether  as  buyers  or  sellers,  may  unite  them- 
selves into  an  association  for  the  better  con- 
duct of  their  business,  and  the  statute  is  not 
violated  if  the  association  does  no  business 
itself  and  competition  continues  among  the 
members;  and  by-laws  fixing  the  commissions 
and  charges  of  the  members,  and  obligating 
them  not  to  do  business  with  non-members, 
do  not  change  the  situation.  The  effect  on 
interstate  commerce  is  indirect,  if  any.  Hop- 
kins v.  U.  S.,  171  U.  S.  578;  Anderson  v.  U. 
S.,  171  U.  S.  604. 

But  an  agreement  between  producers  of  a 
product  in  one  state  and  dealers  in  another 
state,  fixing  the  price  of  the  commodity  at  a 
particular  place  and  prohibiting  sales  10 
dealers  not  members,  is  a  monopoly.  U.  S. 
<•.  Jellico  Mountain  Coal,  etc.,  Co.,  46  Fed. 
Rep.  432;  U.  S.  v.  Coal  Dealers'  Assoc.,  85 
Fed.  Rep.  252.  See  also  U.  S.  v.  Chesapeake, 
etc.,  Fuel  Co.,  105  Fed  Rep.  93,  Lowry  v. 
Tile,  etc.,  Assoc.,  106  Fed.  Rep.  38. 

Patents  are  not  a  legalized  monopoly  in  the 
sense  that  processes  controlled  by  letters 
patent  may  not  become  a  subject  of  illegal 
combinations  among  several  companies  or 
persons.  National  Harrow  Co.  v.  Hench,  (C. 
C.  A.)  83  Fed.  Rep.  36,  76  Fed.  Rep.  667; 
National  Harrow  Co.  v.  Quick,  67  Fed.  Rep. 
130;  Vulcan  Powder  Co.  v.  Hercules  Powder 
Co..  96  Cal.  510,  31  Am.  St.  Rep.  242;  National 
Harrow  Co.  v.  Bemt»nt,  21  N.  Y.  App.  Div. 
290;  Strait  ^.  National  Harrow  Co.,  (Supm. 
Ct.  Spec.  T.I  IS  N.  Y.  Supp.  224. 

Carriers  May  Lawfully  Transport  articles 
manufactured  or  sold  in  violation  of  the  stat- 
ute. U.  S.  v.  Trans-Missouri  Freight  Assoc., 
166  U.  S.  2QO. 

5.  Extension  by  Legitimate  Business.  —  In  n 
Greene.  52  Fed.  Rep.  104. 

Restraint  Ancillary  to  Lawful  Contract.  —  It 
has  been  held  that  a  statute  does  not  apply 
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c.  Applies  to  All  Restraints.  — The  statute  is  intended  to  prevent  all 
restraint  of  this  trade,  without  regard  to  the  reasonableness  of  the  restraint 
sought  to  be  imposed.1 

Monopoly  Need  Not  Be  Complete. — To  vitiate  a  contract  or  combination,  it  is 
not  essential  under  the  federal  statute  that  its  result  should  be  a  complete 
monopoly;  it  is  sufficient  if  it  really  tends  to  that  end,  and  to  deprive  the 
public  of  the  advantages  derived  from  free  competition.2 

Source  of  Restraint  Immaterial.  —  It  is  immaterial  whether  this  restraint  arises 
from  monopolies  formed  by  contracts  between  individuals  or  between  corpora- 
tions,-'1 or  whether  it  is  brought  about  by  violence  or  intimidation.4 

d.  Not  Applicable  to  State's  Monopoly. — The  prohibition  of  the 
statute  extends  only  to  those  monopolies  created  by  persons  or  corporations, 
and  has  no  application  to  a  monopoly  created  and  wholly  controlled  by  a 
state.5 

4.  Operation  of  Statute  —  a.  Applies  to  Previously  Formed  Com- 
binations. —  While  the  statute  has  not  a  retroactive  effect,6  it  applies  to 
existing  combinations  which  are  within  its  prohibition,  even  though  they 
were  formed  before  its  passage,  the  continuation  of  the  combinations  after 
they  have  been  declared  illegal  being  a  violation  of  its  provisions.' 

b.  Restraint  on  Future  Industries.  —  No  distinction  is  made,  either 
by  its  letter  or  its  purpose,  between  hampering  an  existing  industry  and  pre- 
venting the  undertaking  of  one  which  does  not  yet  exist.8 

5.  Remedies  under  Statute  —  a.  Criminal  Action.  — Under  the  statute, 
persons  who  monopolize,  attempt  to  monopolize,  or  combine  with  others 
to  monopolize  any  part  of  interstate  or  international  trade  or  commerce,  are 
deemed  guilty  of  a  misdemeanor,  and  may  be  punished  by  fine  or  imprison- 
ment, or  both.9 

b.  Action  for  Forfeiture.  —  Section  sixth  of  the  anti-trust  act  pro- 
vides for  a  seizure  by  and  forfeiture  to  the  government  of  goods  in  trans- 
portation under  a  contract  prohibited  by  the  statute.  This  forfeiture 
requires  a  like  procedure  to  that  prescribed  in  the  case  of  illegally  imported 

where  the  restraint  is  ancillary  to  a  lawful  immateiial.    U.  S.   v.  Chesapeake,  etc.,  Fuel 

contract  for  selling  the  property  or  goodwill.  Co.,  105  Fed.  Rep.  93. 

Brett  v.  Ebel,  29  N.  Y.  App.  Div.  256.  2.  Tending  to  Public  Injury  the  Test.  —  U.  S. 

1.  Applicable  to   All  Restraint.  —  U.    S.    v.  v.  E.  C.  Knight  Co.,  156  U.  S.  1;  Addysion 

Trans-Missouri  Freight  Assoc.,  166  U,  S.  290;  Pipe,  etc.,  Co.  v.  U.  S.,  175  U.  S.  211;  U.  S.  v. 

U.  S.  v.  Joint  Traffic  Assoc.,  171  U.  S.  505;  U.  Chesapeake,  eic,  Fuel  Co.,  105  Fed.  Rep.  93. 

S.  v.  Hopkins,  82  Fed.  Rep.  529;  U.S.  v.  Coal  But  see  U.  S.  v.  Nelson,  52  Fed.  Rep.  646. 

Dealers'  Assoc.,  85  Fed.  Rep.  252;   U.  S.  v.  3.  Source  of  Restraint.  —  U.  S.  v.  Tra-ns-Mis- 

Addyston  Pipe,'  eic,  Co.,  (C.  C.  A.)  85  Fed.  souri  Freight  Assoc.,  166  U.  S.  290;  U.  S.  v. 

Rep.  271.  Joint  Traffic  Assoc.,  171  U.  S.  505;  Addyston 

Reasonableness  of  Restraint  Immaterial.  —  The  Pipe,  eic,  Co.  v.  U.  S.,  175  U.  S   211;  U.  S. 

statute  applies  equally  to  all  contracts  and  v.  Jellico  Mountain  Coal,  etc.,  Co.,  46  Fed. 

combinations  in  restraint  of  interstate  com-  Rep.  432. 

merce,  whether  or  not  they  were  unlawful  at  4.  Violence  or  Intimidation.  —  U.  S.  v.  Patter- 
common  law.    U.  S.  v.  Trans-Missouri  Freight  son,  55  Fed.  Rep.  605. 

Assoc.,  166  U.  S.  2)0,  reversing  58  Fed.  Rep.  5.  Monopoly  Owned  by  State.  —  Lowenstein  v. 

58;  U.  S.  v.  Coal  Dealers'  Assoc.,  85  Fed.  Rep.  Evans,  69  Fed.  Rep.  908,  holding  that  the  dis- 

252.    Contra,  Dueber  Watch-Cass  Mfg.  Co.  v.  pensary  law  of  South  Carolina  did  not  come 

E.  Howard  Watch,  etc  ,  Co.,  (C.  C.  A.)66  Fed.  within  th;  prohibition  of  the  statute. 

Rep.  637;  Prescott,  etc.,  R.  Co.  v.  Atchison,  6.  Statute  Not  Set.roactiv    —  U.  S.  v.  Trans- 

etc,  R.  Co.,  73  Fed.  Rep.  433;  In  re  Greene,  52  Missouri  Freight  Assoc.,  iu6  U.  S.  290;  In  re 

Fed.  Rep.  104.  Greene,  52  Fed.  Rep.  104. 

The  question  in  these  cases  is  not  whether  7.  Prohibits  Continuance.  —  U.  S.  v.  Trans- 

the  performance  of  the  contract  has  resulted  Missouri  Freight  Assoc.,  166  U.  S.  290. 

in  actual  injury  to  trade,  but  whether  the  con-  8.  Future  Industries.  —  U.  S.  v.  Patterson,  59 

tract  confers  upon  those  charged  with  its  per-  Fed.  Rep.  280. 

fonnance  the  power  to  regulate  and  restrain  9.  Criminal  Action. —  In  re  Greene,  52  Fed. 
trade.  If  the  combination  tends  to  destroy  Rep.  104;  In  re  Corning,  51  Fed.  Rep  205; 
competition,  though  within  a  limited  field,  it  In  re  Terrell,  51  Fed.  Rep.  213;  U.  S.  v.  Green- 
is  within  the  statute,  and  other  considerations,  hut,  50  Fed.  Rep.  469. 

as  general  benefit  lo  a  wider  public,  etc.,  are  As   to   indictment  under  the  statute,  see 

861  Volume  XX. 


Under  Federal  Statute. 


MONOPOLIES  AXD  TRUSTS. 


Effect  on  Contracts. 


goods,  and  involves  a  trial  by  jury.1 

c.  SUITS  JN  EQUITY.  —  The  power  of  suing  for  the  dissolution  of  an 
alleged  illegal  combination  and  of  enjoining  the  formation  or  continuance  of 
similar  agreements  is  lodged  by  the  statute  in  the  government.3  A  private 
person  cannot  maintain  a  bill  to  enforce  the  provisions  of  the  act,  his  remedy 
being  by  action  at  law  for  damages.3 

Effect  of  Voluntary  Dissolution.  —  The  voluntary  dissolution  of  an  illegal  combi- 
nation, after  a  bill  has  been  filed  to  dissolve  it  and  to  enjoin  the  defendants 
in  the  future,  does  not  deprive  the  court  of  jurisdiction.4 

d.  Action  by  Person  Injured  —  (i)  In  General.  —  The  only  remedy 
provided  for  private  persons  is  an  action  at  law  for  damages.8 

(2)  Damages  —  Burden  of  Proving  Actual  Damages.  —  To  entitle  the  plaintiff  to 
recover,  the  burden  is  upon  him  to  show  that  he  has  sustained  actual  damages.6 

Damages  Recoverable.  —  The  damages  which  the  statute  contemplates  must 
be  reasonable  and  ascertainable  upon  the  evidence  presented.7 

(3)  Limitation  of  Action  Governed  by  State  Statute.  —  The  limitation  of 
the  section  under  this  statute  for  treble  damages  is  governed  by  the  state 
statute,  not  by  the  federal  statute  prescribing  a  five-years  limitation  for  suits 
for  penalties  or  forfeitures  accruing  under  the  laws  of  the  United  States.8 

6.  Effect  on  Contracts.  —  Equitable  protection  will  not  be  afforded  to  a  con- 
tract which  arises  out  of  a  combination  formed  in  violation  of  the  statute.9 

Collateral  Attack.  —  The  fact  cannot  be  invoked  collaterally  to  affect  its  inde- 
pendent contract  obligations  or  rights. 10  Thus  it  has  been  held  that  the 
defendant  in  a  suit  for  the  infringement  of  letters  patent  cannot  enjoin  the 
plaintiff  corporation  from  suing  him  on  the  ground  that  it  has  entered  into  a 
combination  for  the  purpose  of  acquiring  a  monopoly  in  the  manufacture  and 
sale  of  the  patented  article. 11 


the  article  Monopolies,  14  Encyc.  of  Pl.  and 
Pr.  62 

1.  Forfeiture  of  Goods  Illegally  Transported.  — 

U.  S.  v.  Addyston  Pipe,  etc.,  Co.,  (C.  C.  A.)  85 
Fed.  Rep.  271. 

2.  Dissolution  and  Injunction. —  U.  S.  v. 
Trans-Mtssoari  Freight  Assoc.,  166  U.  S.  290; 
Post  v.  Southern  R.  Co.,  103  Term.  184. 

3.  No  Injunction  at  Suit  of  Private  Person.  — 
Metcilf  v.  American  School- Furniture  Co., 
108  Fed.  Rep.  909;  Southern  Indiana  Express 
Co.  v.  U.  S.  Express  Co.,  (C.  C.  A.)  92  Fed. 
Rep.  1022;  Gulf,  etc.,  R.  Co.  Miami 
Steamship  Co.,  (C.  C.  A.)  S6  Fed.  Rep.  407; 
Greer  v.  Stoller,  77  Fed.  Rep.  1;  Pidcock  v. 
Harrington,  64  Fed.  Rep.  821 ;  Hagan  v.  Blind- 
ell,  (C.  C.  A.)  56  Fed.  Rep.  696:  Blindell  v. 
Hagan,  54  Fed.  Rep.  40.  See  also  U.  S.  v. 
Addyston  Pipe,  etc.,  Co.,  85  Fed.  Rep.  271. 

Yet  on  general  equitable  principles,  as  to 
prevent  multiplicity  of  suits  or  where  the 
threatened  damages  are  irremediable  at  law, 
equity  may  grant  an  injunction  at  the  suit  of 
a  private  person.  Hagan  v.  Blindell.  13  U. 
S.  App.  354,  56  Fed.  Rep.  696,  affirming  54 
Fed.  Rep.  40,  where  the  court  enjoined  a 
threatened  combination  to  prevent  a  ship- 
owner from  shipping  a  crew.  See  also  the 
title  Labor  Combinations,  vol.  18,  p.  91. 

4.  Effect  of  Voluntary  Dissolution.  —  U,  S.  v. 
Trans-Missouri  Freight  Assoc.,  166  U.  S.  290; 
U.  S.  v.  Workingmen's  Amalgamated  Coun- 
cil, 54  Fed.  Rep.  994. 

5.  Recovery  of  Damages. —  Pidcock  v.  Har- 
rington, 64  Fed  Rep.  821;  Greer  v.  Stoller,  77 
Fed.  Rep.  1;  Blindell  v.  Hagan,  54  Fed.  Rep. 
40;  Hagan  v.  Blindell,  (C.  C.  A.)  56  Fed.  Rep. 
696;  Southern  Indiana  Express  Co.  v.  U.  S. 


Express  Co.,  (C.  C.  A.)  92  Fed.  Rep.  1022; 
Gulf,  etc.,  R.  Co.  v.  Miami  Steamship  Co.,  (C. 
C.  A.)  86  Fed.  Rep.  407.  See  also  U.  S.  v. 
Addyston  Pipe,  etc.,  Co,  (C.  C.  A.)  85  Fed. 
Rep.  271. 

6.  Actual  Damage  Must  Be  Shown. —  Dueber 
Watch-Case  Mfg.  Co.  v.  E.  Howard  Watch, 
etc.,  Co.,  (C.  C.  A.)  66  Fed.  Rep.  637;  Bishop 
v.  American  Preservers'  Co.,  51  Fed.  Rep.  272; 
Gibbs  v.  McNeeley,  102  Fed.  Rep.  594;  Lowry 
v.  Tile,  etc.,  Assoc.,  106  Fed.  Rep  38. 

7.  Reasonable  Damages.  • —  Lowry  v.  Tile,  etc.. 
Assoc.,  106  Fed.  Rep.  38. 

The  Statute  Does  Not  Contemplate  Damages 
Sustained  by  One  Who  Is  a  Stockholder  in  a  com- 
bination and  a  oartv  to  its  formation,  where 
they  arise  through  its  enforcing  at  law  rights 
which  ivere  given  it  under  the  alleged  illegal 
agreement.  Bishop  v.  American  Preservers' 
Co.,  105  Fed.  Rep.  845,  affirming  51  Fed.  Rep. 
272 

8.  Limitation  of  Action.  —  Atlanta  v.  Chatta- 
nooga Foundry,  etc.,  Co.,  101  Fed  Rep.  900. 

9.  Must  Come  into  Equity  with  Clean  Hands. 
—  Delaware,  etc.,  R.  Co.  v.  Frank,  110  Fed. 
Rep.  689,  in  which  case  the  court  refused  to 
enjoin  a  broker  from  selling  raihoad  tickets 
which  appeared  to  have  been  issued  by  a  com- 
bination of  railroads  that  had  been  formed  in 
violation  of  the  statute.  And  see  supra,  this 
title.  Under  State  Statutes  —  Remedies,  passim. 

10.  Collateral  Attack. — Dennehv  v.  McNulta, 
(C.  C.  A.)  86  Fed.  Rep.  S25;  The  Charles  E. 
Wiswall,  (C.  C.  A.)  86  Fed.  Rep.  671.  See 
also  Liverpool,  etc.,  Ins.  Co.  v.  Clunie,  8S 
Fed.  Rep.  160;  Olmstead  v.  Distilling,  etc., 
Co..  73  Fed.  Rep.  44. 

11.  No  Injunction  from  Suing  on  Ground  that 
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Illegality  Must  Be  Shown.  —  Where  a  contract  is  alleged  to  be  a  violation  of 
the  statute,  its  illegality  is  not  to  be  presumed,  but  must  be  proved.'  But 
where  it  is  shown  that  the  necessary  result  will  be  a  violation  of  the  statute, 
the  suit  may  be  maintained  without  showing  that  the  intent  of  the  parties 
was  to  violate  the  statute.2 

Where  One  Party  Ignorant  of  Illegal  Intent.  —  A  contract  by  a  producer  to  dispose 
of  the  whole  of  his  product,  or  to  sell  or  lease  his  plant  to  a  combination 
which  is  seeking  to  monopolize  the  product,  may  be  enforced  by  the  producer 
if  he  did  not  know  of  the  combination's  intent  and  did  not  participate  therein.3 

7.  Evidence.  —  The  question  whether  a  combination  constitutes  a  violation 
of  the  statute  is  to  be  determined,  not  alone  from  what  appears  upon  the 
face  of  the  preamble,  rules,  and  by-laws,  but  from  the  entire  situation  and 
the  practical  working  and  results  of  its  methods  of  doing  business  as  disclosed 
by  the  testimony.'1 

VI.  Grants  of  Exclusive  Privileges  —  1.  By  State  —  a.  In  General. 
—  To  determine  how  far  the  various  states  may  grant  exclusive  privileges,5 
reference  must  be  had  to  the  constitutional  provisions  on  that  point.6 


611. 
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Plaintiff  a  Member  of  Trust.  —  National  Folding 
Box,  etc',  Co.  v.  Robertson,  99  Fed.  Rep.  985; 
Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  Rep.  383; 
American  Sodi-Fountain  Co.  v.  Green,  69 
Fed.  Rep.  333;  Edison  Electric  Light  Co.  v. 
Sawyer-Man  Electric  Co.,  (C.  C.  A  )  53  Fed. 
Rep.  592;  Strait  v.  National  Harrow  Co.,  51 
Fe  i.  Rep.  819  See  also  Columbia  Wire  Co. 
v.  Freeman  Wire  Co.,  71  Fed.  Rep.  306. 
Contra,  National  Harrow  Co.  v.  Quick,  67  Fed. 
Rep.  130. 

1.  Burden  of  Proof.  —  U.  S.  v.  Addyston  Pipe, 
etc.,  Co.,  78  Fed.  Rep.  712;  (J.  S.  v.  Trans- 
Missouri  Freight  Assoc.,  (C.  C.  A.)  58  Fed. 
Rep.  58. 

2.  U.  S.  v.  Trans  Missouri  Freight  Assoc.. 
166  U.  S.  290. 

3.  Ignorance  of  Illegal  Intent.  —  Carter-Crume 
Co.  v.  Peurrung,  (C.  C.  A.)  86  Fed.  Rep.  439. 
See  also  Gambling  Contracts,  vol.  14,  p. 
and  note  2. 

In  Oliver  v.  Gilmore,  52  Fed.  Rep.  563, 
said  that  in  such  cases  there  is  a  distinction 
depending  on  whether  the  vendor  merely  has 
knowledge  of  the  purpos;  of  the  promoter  to 
create  a  monopoly,  or  whether  he  becomes  an 
active  participant  in  the  purpose. 

4.  Evidence.  —  U.  S.  v.  Hopkins,  82  Fed. 
R"P.  529. 

Newspaper  Reports,  Proclamations  of  Govern- 
ment Officers,  and  affidavits  containing  mani- 
festos, are  admissible  to  show  the  illegal 
nature  of  combination  which  it  is  sought  to 
Testrain.  U.  S.  v.  Workingmen's  Amalga- 
mated Council,  54  Fed.  Rep.  994. 

5.  The  Term  "  Privilege,"  as  used  in  an 
ordinance  granting  to  a  water  company  the  ex- 
clusive privilege  of  supplying  water  to  a  city 
and  its  citizens,  signifies  a  right  peculiar  to 
the  person  on  whom  conferred,  not  to  be  exer- 
cised by  another.  Brenham  ->.  Brenham 
Water  Co.,  67  Tex.  542.  See  further  Exclu- 
sive, vol.  11,  p.  579:  Privilege. 

Exclusive  Privilege  Not  Necessarily  Monopoly. 
—  There  is  a  distinction  between  a  grant  of 
the  exclusive  privilege  of  establishing  an  elec- 
tric lighting  and  heating  svstem  in  a  city,  and 
a  giant  of  the  exclusive  privilege  of  distribut- 
ing power  for  light  and  heat,  as  the  former 
does  not  necessarily  suppose  a  monopoly  of 


the  sale  of  electricity,  but  does  suppose  a 
monopoly  of  access  and  of  the  use  of  all  the 
streets  into  which  the  system  would  necessa- 
rily extend.  Hull  Electric  Co.  v.  Ottawa  Elec- 
tric Co.,  16  Quebec  Super.  Ct.  1. 

A  grant  of  an  exclusive  privilege  does  not 
necessarily  create  a  monopoly,  for  an  exclusive 
privilege  may  be  granted  as  to  matters  not  of 
common  right.  Memphis  v.  Memphis  Water 
Co.,  5  Heisk.  (Tenn.)  495. 

6.  Alabama.  —  Birmingham,  etc.,  St.  R.  Co. 
v.  Birmingham  St.  R.  Co.,  79  Ala.  465,  58  Am. 
Rep.  615. 

Illinois.  —  The  prohibition  of  the  Illinois 
constitution  22,  art.  4),  against  grants  of 
exclusive  privileges  extends  only  to  the  pass- 
age of  local  or  special  laws  for  that  purpose. 
Mimn  v.  People,  69  111.  80. 

Iowa.  —  Under  the  Iowa  constitution  12, 
art.  8),  grants  may  be  made  to  corporations 
of  such  exclusive  rights  as  may  be  given  by 
contract  to  an  individual.  Des  Moines  St.  R. 
Co.  v.  Des  Moines  Broad  Gauge  St.  R.  Co.,  73 
Iowa  513. 

Louisiana.  —  The  provision  of  the  Louisiana 
constitution  prohibiting  the  grant  of  exclusive 
rights  or  privileges  to  corporations  applies  to 
private  and  not  public  or  municipal  corpora- 
tions.   Ferguson  v.  Caffery,  49  La.  Ann.  1152. 

Missouri.  —  The  Missouri  constitution  of 
1820  (art.  13,  §  20),  by  its  terms  prohibits 
grants  of  exclusive  privileges,  hereditary  or 
otherwise.  St.  Louis  Gas  Light  Co.  v.  St. 
Louis  Gas,  etc.,  Co.,  16  Mo.  App.  52. 

New  York.  — See  Exclusive,  vol.  ri,  p.  579, 
note  3. 

North  Carolina.  —  The  legislature  cannot 
confer  exclusive  privileges  except  as  a  con- 
sideration for  public  services.  Motley  v. 
Southern  Finishing,  etc.,  Co  ,  122  N.  Car.  347; 
Simonton  v.  Lanier,  71  N.  Car.  498.  See  also 
Staton  -'.  Norfolk,  etc.,  R.  Co.,  111  N.  Car. 
278;  McRee  v.  Wilmington,  etc.,  R.  Co.,  2 
Jones  L.  (47  N.  Car.)  186. 

Tennessee.  —  An  exclusive  privilege  awarded 
to  the  lowest  bidder  and  for  the  convenience 
and  benefit  of  the  public  is  not  prohibited  by 
the  constitution.  Leeper  v.  State,  103  Tenn. 
500. 

Texas.  — The  provisions  of  the  constitution 
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b.  As  to  Matters  Not  of  Common  Right. — To  render  a  grant  by 
the  state  of  exclusive  privileges  unlawful  as  a  monopoly,  the  grant  must  apply 
to  things  which  are  of  a  common  right,  not  to  those  which  are  in  their  nature 
a  monopoly,1  and  over  which  the  state,  having  antecedent  proprietorship  by 
right  of  eminent  domain  or  otherwise,  may  confer  exclusive  control.2 

Illustrations.  —  There  are,  therefore,  legislative  grants  of  exclusive  privileges 
which  are  upheld,  even  though,  in  effect,  they  create  monopolies,3  such  as 
the  exclusive  permit  to  operate  a  ferry ;  4  to  erect  a  toll-bridge ;  5  to  erect 
wharves;  6  to  operate  turnpikes  and  collect  toll  thereon.7 

c.  UNDER  POLICE  POWER.  —  Others  are  held  valid  as  being  referable  to 
absolute  sovereignty  residing  in  the  police  power,8  as  in  the  case  of  the  crea- 
tion of  dispensaries  for  the  exclusive  sale  of  intoxicating  liquors;9  or  grants 
of  exclusive  privileges  of  maintaining  slaughterhouses,  cattle  landings,  and 
cattle  yards  in  a  city;10  or  a  grant  of  the  sole  and  exclusive  privilege  of  estab- 


against  monopolies  prohibit  the  grant  of  ex- 
clusive privileges.  Brenham  v.  Brenham 
Water  Co.,  67  Tex.  542. 

No  Constitutional  Prohibition  Necessary.  —  Nor- 
wich Gas  Light  Co.  v.  Norwich  City  Gas  Co., 
25  Conn.  19. 

1.  Matters  Not  of  Common  Right  May  Be 
Granted.  —  Indianapolis  Cable  St.  R.  Co.  v. 
Citizens  St.  R.  Co.,  127  Ind.  369.  But  see 
Thrift  v.  Elizabeth  City,  122  N.  Car.  37,  stated 
supra,  this  title,  Definition. 

Patents  and  Copyrights  are  from  their  nature 
necessarily  monopolies.  Butchers'  Union 
Slaughter-House,  etc.,  Co.  v.  Crescent  City 
Live-Stock  Landing,  etc.,  Co.,  111  U.  S.  746, 
concurring  opinion  of  Bradley,  J.;  Indianap- 
olis Cable  St.  R.  Co.  v.  Citizens  Si.  R.  Co.,  127 
Ind.  369. 

The  Exclusive  Privilege  of  Making  or  Vending 
a  Commodity  was  held  a  monopoly  prohibited 
by  the  common  law  and  by  the  Afissouri  con- 
stitution of  1820,  and  it  could  not  be  conferred 
by  the  legislature.  St.  Louis  Gas  Light  Co.  v. 
St.  Louis  Gas,  etc.,  Co.,  16  Mo.  App.  52.  See 
also  Matter  of  Union  Ferry  Co.,  98  N.  Y.  139, 
quoted  under  Exclusive,  vol.  11,  p.  579,  note. 

Statute  Conferring  Exclusive  Right  to  Print  for 
Territory  Void  under  Act  of  Congress  of  July 
30,  1883,  24  U.  S.  Stat,  at  L.  170;  Guthrie 
Daily  Leader  v.  Cameron,  3  Okla.  677.  In 
this  case  it  was  held  that  the  statute  did  not 
create  a  public  office. 

2.  St.  Louis  Gas  Light  Co.  v.  St.  Louis  Gas, 
etc.,  Co.,  16  Mo.  App.  52.  See  the  title  Emi- 
nent Domain,  vol.  10,  p.  1043. 

Exclusive  Use  of  Highways  —  Grant  of,  Valid. 
—  St.  Louis  Gas  Light  Co.  v.  St.  Louis  Gas, 
etc.,  Co.,  16  Mo.  App.  52.  Compare  Birming- 
ham, etc.,  St.  R.  Co.  v.  Birmingham  St.  R. 
Co.,  79  Ala  465,  58  Am.  Rep.  615.  See  also 
the  title  Gas  Comi  anif.s,  vol.  14,  p.  921. 

The  Grant  of  the  Exclusive  Right  of  Fishing  in 
any  part  of  the  Hudson  river  is  forbidden 
under  the  New  York  constitution.  Slinger- 
land  v.  International  Contracting  Co.,  43  N. 
Y.  App.  Div.  215.  Compare  the  title  Fish  and 
Fisheries,  vol.  13,  p.  562  et  sea. 

An  Exclusive  Privilege  to  Navigate  Any  Stream 
in  a  state  cannot  be  granted.  Sinidng  Fund 
Com'rs  v.  Green,  etc..  River  Nav.  Co.,  79  Ky. 
73.  Compare  Livingston  v.  Van  Ingen,  9 
Johns.  (N.  Y.)  507.  And  see  the  title  Navi- 
gable Waters. 


Exclusive  Right  to  Appropriate  Vacant  Land.  — 

Patterson  v.  Trabue,  3  J.  J.  Marsh  (.Ky.)  598. 

3.  As  to  Electric-light  Companies,  see  the  title 
Electric-light  Companies,  vol.  10,  p.  867. 

As  to  Gas  Companies,  see  the  title  Gas  Com- 
panies, vol.  14,  p.  915. 

As  to  Water  Companies,  see  the  title  Water- 
works and  Water  Companies. 

As  to  Streets  generally,  see  the  title  Streets 
and  Sidewalks;  Street  Railroads. 

Railroads  are  not  monopolies.  Enfield  Toll 
Bridge  Co.  71.  Hartford,  etc.,  R.  Co.,  17  Conn, 
55;  Camblos  v.  Philadelphia,  etc.,  R.  Co..  9 
Phila.  (Pa.)  411,  30  Leg.  Int.  (Pa.)  149.  See 
also  the  title  Railroads. 

4.  Ferries.  —  Laredo  v.  International  Bridge, 
etc.,  Co.,  (C.  C.  A  )  66  Fed.  Rep.  246;  Norwich 
Gas  Light  Co.  7>.  Norwich  City  Gas  Co.,  25 
Conn.  3S;  Gordon  v.  Winchester  Bldg.,  etc.. 
Assoc.,  12  Bush  (Ky.)  no,  23  Am.  Rep.  713; 
Com.  v.  Bacon,  13  Bush  (Ky.)  210,  26  Am. 
Rep.  1S9;  Patterson  v.  Wollman,  5  N.  Dak. 
608.    See  also  the  title  Ferries,  vol.  12,  p.  1101. 

5.  Toll-bridges.  —  See  the  title  Bridges, 
vol.  4,  p.  946. 

6.  Wharves.  —  New  Orleans  v.  New  Orleans, 
etc.,  R.  Co.,  27  La.  Ann.  414;  Martin  v. 
O'Brien,  34  Miss.  21.  See  also  the  title 
Wharves  and  Wharfingers. 

Grant  of  Exclusive  Control  of  Wharves  Held 
Legal. — Taylor  v.  Montreal  Harbour  Com'rs., 
17  Quebec  Super.  Ct.  275. 

7.  Turnpikes.  —  RatclifTe  v.  Pulaski  Turnpike 
Co.,  (Ark.  1901),  63  S.  W.  Rep.  70.  But  see 
Waterloo  Turnpike  Road  Co.  v.  Cole,  51  Cal. 
381.    And  see  generally  the  title  Ti/rnpikes. 

8.  St.  Louis  Gas  Light  Co.  v.  St.  Louis  Gas, 
etc.,  Co.,  16  Mo.  App.  52. 

9.  Dispensaries. —  Plumb  v.  Christie,  103  Ga. 
686;  Deal  v.  Singletary,  105  Ga.  466;  Guy  v. 
Cumberland  County,  122  N.  Car.  471 ;  Slate  v. 
Aiken,  42  S.  Car.  222.  See  also  Scoit  v.  Donald, 
165  U.  S.  58,  dissenting  opinion  of  Brown,  J. ; 
Ex  p.  Levy,  43  Ark.  42,  51  Am.  Rep.  550. 

Selling  Intoxicating  Liquors  in  Park  —  Exclusive 
Grant  Upheld.  —  State  v.  Schweickardt,  109 
Mo.  496. 

10.  Slaughter-houses. — Slaughter-house  Cases, 
16  Wall.  (U.  S.)  36.  (see  the  title  Civil  Rights, 
vol.  6,  p.  75,  note  4):  State  v.  Fagan,  22  La.  Ann. 
546.  Compare  Butchers'  Union  Slaughter- 
House.  etc.,  Co.  v.  Crescent  City  Live-Stock 
Land,  etc.,  Co.,  in  U.  S.  746,  concurring 
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lishing  lotteries  and  selling  lottery  tickets  in  the  state. 1 

d.  In  Consideration  of  Public  Services.  —  And  generally,  whenever, 
by  accepting  the  grant  of  an  exclusive  franchise  vested  in  the  state,  the 
grantee  becomes  bound,  by  an  express  or  implied  undertaking,  to  render 
service  to  the  public,  the  grant  will  be  deemed  valid.2  Where  the  grant 
carries  no  obligation  to  perform  a  public  service,  it  will  be  held  to  be  a  grant 
of  a  monopoly.3 

Construction  OF  Grant.  —  A  grant  of  exclusive  privileges,  the  pos- 


e. 


session  of  which  will  enable  the  grantee  to  obtain  a  practical  monopoly  for  a 
limited  time  of  a  business  affecting  the  public  interest  and  convenience,  must 
be  strictly  construed  against  the  grantee,  and  nothing  passes  thereby  but 
what  is  clearly  intended.'1 

/.  GRANT  AS  A  CONTRACT  —  Protected  from  Impairment.  —  A  privilege  SO 
granted  becomes  a  contract,  after  the  public  service  has  been  performed,  and 
comes  within  the  protection  of  the  constitution  of  the  United  States.5 

Police  Power  Paramount.  — -  But  where  the  grant  suspends  the  power  of  the  legis- 
lature to  protect  the  public  health  or  public  morals,  the  statute  making  it  may 
be  repealed,  or  a  new  one  inconsistent  with  it  may  be  passed.6 


opinions  of  Field,  J.,  and  Bradley,  J.  See  also 
the  titles  Nuisances;  Police  Power  ;  and  the 
title  Markets,  vol.  19,  p.  1139. 

1.  Lotteries.  —  Louisiana  Stale  Lottery  Co.  v. 
Richoux,  23  La.  Ann.  743,  8  Am.  Rep.  602. 
See  also  Corn.  v.  Whipps,  80  Ky.  269.  Com- 
pare Horst  v.  Moses,  48  Ala.  129.  - 

2.  Public  Services.  —  Louisville  Gas  Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.  683;  New  Orleans 
Gas  Co.  v.  Louisiana  Light  Co.  115  U.  S.  650; 
Butchers'  Union  Slaughter-House,  etc.,  Co.  v. 
Crescent  City  Live-Stock  Landing,  etc.,  Co., 
in  U.  S.  746;  Norwich  Gas  Light  Co.  v.  Nor- 
wich City  Gas  Co.,  25  Conn.  38;  Gordon  v. 
Winchester  Bldg.,  etc..  Assoc.,  12  Bush  (Ky.) 
no,  23  Am.  Rep.  713;  Com.  v.  Bacon,  13  Bush 
(Ky.)  210,  26  Am.  Rep.  189;  Boston,  etc.,  R. 
Corp.  v.  Salem,  etc.,  R.  Co.,  2  Gray  (Mass.)  i. 
See  infra,  this  section,  2.  d.  Supplying  Water 
and  Gas, 

The  Exclusive  Privilege  of  Furnishing  School 
Books  for  Public  Schools,  granted  by  statute,  is 
not  a  monopoly.  Leeper  v.  State,  103  Tenn. 
500;  State  v.  Haworth,  122  Ind.  462. 

Charging  Toll  on  Navigable  River.  —  A  state 
does  not  give  such  an  exclusive  privilege  as 
creates  a  monopoly  when  it  authorizes  a  cor- 
poration improving  a  navigable  river,  under 
contract  with  the  state,  to  charge  specified 
tolls,  the  right  being  reserved  to  all  citizens 
to  navigate  the  stream  upon  the  payment  of 
the  tolls.  Sinking  Fund  Com'rs  v.  Greene, 
etc.,  River  Nav.  Co.,  79  Ky.  73. 

3.  No  Obligation  for  Public  Services.  —  Norwich 
Gas  Light  Co.  v.  Norwich  City  Gas  Co.,  25 
Conn.  38.  See  also  Gordon  v.  Winchester 
Bldg.,  etc.,  Assoc.,  12  Bush  (Ky.)  no,  23  Am. 
Rep.  713. 

4.  Grant  Strictly  Construed  Against  Grantee.  — 

Capital  City  Light,  etc.,  Co.  v.  Tallahassee, 
(Fla.  igoo)  28  So.  Rep.  810;  Belts  v.  Menard, 
1  III.  395;  Tuckahoe  Canal  Co.  v.  Tuckahoe, 
etc.,  R.  Co.,  11  Leigh  (Va.)  43.  See  further  in 
this  connection  the  titles  Corporations,  vol. 
7,  p. 709;  Interpretation  a^d  Construction, 
vol.  17,  p.  15. 

One  claiming  a  grant  for  exclusive  privileges 
from  the  state  must  show  the  statute  granting 
it.    Home  Electric  Co.,  11  Pa.  Co.  Ct.  179. 
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Method  of  Granting.  —  An  exclusive  privilege 
or  monopoly  may  be  granted  by  the  legislature 
under  the  usual  title  to  incorporate  a  company. 
Crescent  City  Gaslight  Co.  v.  New  Orleans 
GaslightCo.,  27  La.  Ann.  138;  Louisiana  State 
Lottery  Co.  v.  Richoux,  23  La.  Ann.  743,  8 
Am.  Rep.  602;  State  v.  Fagan,  22  La.  Ann. 
546 

6.  Grant  a  Contract.  —  Binghamton  Bridge,  3 
Wall.  (U.  S  )  51;  St.  Tammany  Water  Works 
v.  New  Oi leans  Water  Works,  120  U.  S.  64; 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115 
U.  S.  683;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650;  Bridge  Proprietors 
v.  Hoboken  Land,  etc.,  Co.,  1  Wall.  (U.  S.)  116; 
Ratcliffe  v.  Pulaski  Turnpike  Co.,  (Ark.  1901), 
63  S.  W.  Rep  70;  Citizens'  Water  Co.  v.  Bridge- 
port Hydraulic  Co.,  55  Conn.  1;  Long  v.  Du- 
luth,  49  Minn.  280,  32  Am.  St.  Rep.  547;  St. 
Louis  Gas  Light  Co.  v.  St.  Louis  Gas.,  etc., 
Co.,  16  Mo.  App.  52.  See  also  the  title  Im- 
pairment of  Obligation  of  Contracts,  vol. 
15,  p.  1033;  and  such  specific  titles  as  Bridges, 
vol.  4,  p.  946;  Ferries,  vol.  12,  p.  1101;  Gas 
Companies,  vol.  14,  p.  922. 

Condemnation  of  Exclusive  Franchise  —  Compen- 
sation.—  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650;  West  River  Bridge 
Co.  v.  Dix,  6  How.  (U.  S.)  507;  Richmond,  etc., 
R.  Co.  v.  Louisa  R.  Co.,  13  How.  (U.  S.)  71; 
Boston  Water-Power  Co.  v.  Boston,  etc.,  R. 
Corp.,  23  Pick.  (Mass.)  360;  Boston,  etc.,  R. 
Cot  p.  v.  Salem,  etc.,  R.  Co.,  2  Gray  (Mass.)  I; 
Camblos  v.  Philadelphia,  etc.,  R.  Co.,  9  Phila. 
(Pa.)  411,  30  Leg.  Int.  (Pa.)  149.  And  see  the 
title  Eminent  Domain,  vol.  10.  p.  1117. 

Where  the  Public  Service  Promised  Is  the  Sole 
Consideration  for  the  Grant  the  grantee  must  at 
least  have  begun  to  perform  the  public  service. 
Citizens'  St.  R.  Co.  v.  Jones,  34  Fed.  Rep.  579; 
Capital  City  Light,  etc.,  Co.  v.  Tallahassee, 
(Fla.  1000)  28  So.  Rep.  810.  See  also  the  title 
Impairment  of  Obligation  ofContracts,  vol. 
15.  p.  1039. 

6.  Grant  Subject  to  Police  Power  —  Butchers' 
Union  Slaughter- House,  etc.,  Co.  v.  Crescent 
City  Live-Stock  Landing,  etc.,  Co.,  in  U.  S. 
746.  See  also  New  Orleans  Gas  Co.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650.  See  also  the  title 
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g.  Protection  of  Grant.  —  The  grantee  may  enjoin  an  infringement 
of  his  grant  by  others.1 

2.  By  Municipal  Corporations  —  a.  Validity  OF  GRANT  —  (i)  Municipality's 
Authority  to  Grant.  — A  municipal  corporation  can  grant  exclusive  privileges, 
only  when,  as  is  generally  said,  the  power  to  do  so  has  been  expressly  conferred 
upon  it,2  or,  as  it  is  declared  in  some  authorities,  when  the  power  is  expressly 
conferred  or  is  so  far  necessary  to  the  proper  execution  of  other  powers 
expressly  granted  as  to  make  its  existence  free  from  doubt.3 

Compare  Marchildon  v.  La  Societe  Jos.  H. 
Baril,  etc.,  15  Quebec  Super.  Ct.  499. 

It  Is  a  Denial  of  the  Equal  Protection  of  the 
Laws  10  grant  to  one  man,  cr  set  of  men,  the 
privilege  of  following  an  ordinary  calling,  and 
to  deny  it  to  all  others.  Butchers'  Union 
Slaughter- House,  etc.,  Co.  v.  Crescent  City 
Live-Stock  Landing,  etc.,  Co.,  in  U.  S.  746, 
per  Bradley,  J. 

Slaughtering  Animals  —  Exclusive  Grant  of  in. 
Louisiana.  —  See  Slaughter-House  Cases,  16 
Wall.  (U.  S.)  36;  Barthet  v.  New  Orleans,  24 
Fed.  Rep.  563;  Darcantel  v.  People's  Slaugh- 
ter House,  etc.,  Co.,  44  La.  Ann.  632.  Also 
the  titles  Nuisances;  Police  Power. 

Numerous  Applications  and  Illustrations  of  this 
rule  may  be  found  elsewhere,  thus: 

As  to  Electric-light  Companies,  see  the  title 
Electric-light  Companies,  vol.  10,  p.  867. 

As  to  Gas  Companies,  see  the  title  Gas  Com- 
panies, vol.  14,  pp.  920,  0,26. 

As  to  Market  Privileges,  see  the  title  Mar- 
kets, vol.  19,  pp.  1145,  1150. 

A  city  has  the  power  to  grant  an  exclusive 
privilege  to  erect  a  market  house,  retaining 
the  power  of  regulating  the  manner  in  which 
the  market  shall  be  conducted  and  the  rates 
which  shall  be  charged.  Le  Claire  v.  Daven- 
port, 13  Iowa  210,  overruling  7  Iowa  102.  And 
compare  Gale  v.  Kalamazoo,  23  Mich.  344,  9 
Am.  Rep.  80;  Brenham  v.  Becker,  1  Tex. 
App.  Civ.  Cas.,  §  1244. 

As  to  Street  Railways,  see  the  titles  Electric 
Railroads,  vol.  10,  p.  879;  Street  Railways. 

As  to  Water  Companies,  see  the  title  Water 
Works  and  Water  Companies. 

3.  Power  Necessarily  Implied.  —  Birmingham, 
etc.,  St.  R.  Co.  v.  Birmingham  St.  R.  Co.,  79 
Ala.  465,  58  Am.  Rep.  615;  Logan  v.  Pyne,  43 
Iowa  524.  22  Am.  Rep.  261 ;  State  v.  Cincinnati 
Gas  Light,  etc.,  Co.,  18  Ohio  St.  262. 

As  to  the  construction  of  legislative  grants 
to  a  municipality,  as  conferring  the  power,  see 
also  the  title  Gas  Companies,  vol.  14,  p.  920, 
note  7. 

Power  to  Grant  Monopoly  Held  Not  to  Be  Im- 
plied.—  Municipal  corporations  have  no  au- 
thority to  grant  to  any  person  a  monopoly  to 
sell  all  the  water  required  by  the  municipality 
even  where  no  express  prohibition  of  such 
power  exists.  Davenport  v.  Kleinschmidt,  6 
Mont.  502.  See  also  Norwich  Gas  Light  Co. 
v.  Norwich  City  Gas  Co.,  25  Conn.  19,  and  the 
title  Ordinances. 

Compare  State  v.  Sch weickardt,  109  Mo.  496, 
where  it  was  held  that  it  did  not  necessarily 
appear  from  the  language  of  the  provisions  of 
the  Missouri  constitution  (art.  2,  §  15;  art. 
4.  §  53.  cl.  1,  27)  prohibiting  grants  of  ex- 
clusive privileges  by  the  "  general  assembly," 
that  the  prohibition  applied  to  any  other  body 
than  the  general  assembly. 


Impairment  of  Obligation  of  Contracts, 
vol.  15,  pp.  1042,  1049. 

1.  Protection  of  Grant.  —  Livingston  v.  Van 
Ingen,  9  Johns.  (N.  Y.)  507.  See  generally 
the  titles  Bridges,  vol.4,  P-  947;  Ferries,  vol. 
12,  p.  1105. 

2.  Power  Expressly  Conferred  —  United  States. 
— -Grand  Rapids  Electric  Light,  etc.,  Co.  v. 
Grand  Rapids  Edison  Electric  Light,  elc,  Co., 
33  Fed.  Rep.  659:  Illinois  Trust,  ecc,  Bank  v. 
Arkansas  City  Water  Co.,  67  Fed.  Rep.  196; 
Saginaw  Gas-Light  Co.  v.  Saginaw,  28  Fed. 
Rep.  529;  National  Foundry,  etc.,  Works  v. 
Oconto  Water  Co.,  52  Fed.  Rep.  29;  Jackson 
County  Horse  R.  Co.  v.  Intel  state  Rapid  Tran- 
sit R.  Co.,  24  Fed.  Rep.  306;  Minturn  v.  Larne, 
23  How.  (U.  S.)  435. 

California.  —  Oakland  v.  Carpentier,  13  Cal. 
540. 

Connecticut.  — ■  Norwich  Gas  Light  Co.  v. 
Norwich  City  Gas  Co.,  25  Conn.  19. 

Florida. — Capital  Cily  Light,  etc.,  Co.  v. 
Tallahassee,  (Fla.  1900)  28  So  Rep.  810;  Florida 
Cent.,  etc.,  R.  Co.  v.  Ocala  St.,  etc.,  R.  Co., 
39  Fla.  306. 

Illinois.  — See  Decatur  Gaslight,  etc.,  Co.  v. 
Decatur,  24  III.  App.  544.  affirmed  120  111.  67; 
Chicago  z:  Rumpff,  45  111.  90,  92  Am.  Dec. 
196;  Peoria  v.  Gugenheim,  61  111.  App.  374; 
Tugman  v.  Chicago,  78  111.  405. 

Indiana.  — Citizens'  Gas,  etc.,  Co.  v.  El  wood, 
114  Ind.  332;  Rushville  v.  Rushville  Natural 
Gas  Co.,  132  Ind.  575;  Crowder  v.  Sullivan, 
128  Ind.  4S6. 

Louisiana. — New  Orleans,  etc.,  R.  Co.  v. 
New  Orleans,  44  La.  Ann.  728. 

Michigan.  —  Gale  j.  Kalamazoo,  23  Mich. 
344,  9  Am.  Rep.  80. 

Minnesota.  —  Long  v.  Duluth,  49  Minn.  280, 
32  Am.  St.  Rep.  547. 

Mississippi.  —  Montjoy  v.  Pillow,  64  Miss. 
705;  Greenville  Water  Works  Co.  v.  Green- 
ville, (Miss.  1890)  7  So.  Rep.  409. 

Missouri.  — Carroll  v.  Campbell,  108  Mo.  550. 

New  Jersey.  —  Conover  v.  Long  Branch 
Commission,  (N.  J.  1900)  47  Atl.  Rep.  222. 

New  York.  —  Syracuse  Water  Co.  v.  Syra- 
cuse, 116  N.  Y.  167:  Parfitt  v.  Ferguson,  3  N. 
Y.  App.  Div.  176. 

North  Carolina.  —  Thrift  v.  Elizabeth  City, 
122  N.  Car.  31. 

Ohio.  —  State  v.  Cincinnaii  Gas  Light,  etc., 
Co.,  18  Ohio  St.  262;  Cincinnati  Gas  Light, 
etc.,  Co.  v.  Avondale,  43  Ohio  St.  257;  Morrow 
County  Illuminating  Co.  v.  Mt.  Gilead,  10 
Ohio  Dec.  235 

Oregon.  —  Parkhurst  v.  Capital  City  R.  Co., 
23  Oregon  471. 

Pennsylvania.  —  Mead^ille  Fuel  Gas  Co.'s 
Appeal.  (Pa,  1886)  4  Atl.  Rep.  733. 

West  Virginia.  —  Parkersburg  Gas  Co.  v. 
Parkersburg,  30  W,  Va.  435, 
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(2)  Unauthorized  Grant  Void.  —  A  grant  made  without  such  authority  is 
void.1 

(3)  Knowledge  of  City's  Paiver  Chargeable  to  Grantee.  —  The  grantee  of  an 
exclusive  privilege  is  chargeable  with  knowledge  of  the  power  of  the  munici- 
pality as  to  granting  the  privilege.2 

(4)  Power  of  Legislature  to  Validate.  — The  legislature  may,  however,  vali- 
date a  municipal  grant  of  exclusive  privileges  to  a  company  by  recognizing 
and  confirming  the  grant  in  the  company's  charter,  even  though  the  city  had 
no  power  to  make  the  grant.11 

b.  Under  POLICE  POWER.  —  But  some  cases  have  held  that  in  the  exer- 
cise of  its  police  power  a  city  may  create  a  monopoly  or  grant  exclusive 
privileges,  the  doctrine  that  a  municipal  corporation  cannot  create  a  monopoly 
having  reference  only  to  such  franchises  and  agreements  as  tend  to  restrict 
trade.4 

c.  Construction  of  Grant  —  (1)  Must  Be  Strictly  Constriwd.  —  Grants 
of  exclusive  rights,  whether  made  by  the  legislature  or  by  a  municipal  cor- 
poration, must  be  strictly  construed,  and  any  doubt  arising  is  to  be  resolved 
against  the  grant.5 

(2)  Must  Be  Expressly  Conferred.  —  No  exclusive  privilege  passes  with  a 
grant  of  a  franchise  unless  it  is  plainly  conferred  by  express  words  or  by 
necessary  implication.6    Necessarily,  no  monopoly  is  created  where  the  grant 


In  Canada  1  power  in  a  municipility  to  con- 
trol a  particular  matter  authorizes  it  lo  grant 
exclusive  privileges  about  such  matter.  Bell 
v.  Westmount,  15  Quebec  Super.  Ct.  580,  hold- 
ing the  grant  of  an  exclusive  privilege  for 
tramways  in  the  city  streets  authorized  by  the 
power  to  construct  and  operate  tramways  upon 
such  terms  as  the  municipality  sees  fit.  See 
also  Dinner  v.  Humberstone,  26  Can.  Sup. 
Ct.  252;  Taylor  v.  Montreal  Harbour  Com'rs, 
17  Quebec  Super.  Ct.  275;  Montreal  Gas  Co. 
v.  Consumers  Gas  Co.,  6  Quebec  Super.  Ct.  140. 

Such  grants  strictly  construed  against  the 
grantee.'  Hull  Electric  Co.  v.  Ottawa  Electric 
Co.  16  Quebec  Super.  Ct.  1;  St.  Hyacinthe  Gas 
Co.  v.  St.  Hyacinthe  Hydraulic  Power  Co,,  25 
Can.  Sup.  Ct.  168. 

Contracts  Providing  for  Union  Labor  Exclusively 
Held  Invalid.  —  Holden  v.  Alton,  179  111.  318; 
Adams  v.  Brenan,  177  111.  194. 

Who  May  Contest  Bight.  —  It  has  been  held 
that  the  validity  of  an  ordinance  granting  an 
exclusive  privilege  can  only  be  contested  by 
one  subsequently  laying  claim  to  the  privilege 
conferred.  Grant  v.  Davenport,  36  Iowa  396; 
Reid  v.  Trowbridge  78  Miss.  542.  Or  by  the 
city  in  which  the  privilege  was  granted.  Wico 
Water,  etc.,  Co.  v.  Waco,  (Tex.  Civ.  App.  1894) 
27  S.  W.  Rep.  675;  Reid  v.  Tro  wbridge,  78 
Miss.  542;  Altgelt  v.  San  Antonio,  81  Tex.  436. 
But  not  by  a  taxpayer,  so  long  as  the  city, 
through  its  properly  constituted  authorities, 
recognizes  the  contract  created  by  the  ordi- 
nance.   Altgelt  v.  San  Antonio  81  Tex.  436. 

See  also  the  title  Municipal  Corporations, 
post.  XIII.  6.  6.   Who  May  Invoke  Indemnity. 

Injunction  Lies  to  protect  a  valid  grant  of 
an  exclusive  privilege.  Newport  v.  Newport 
Light  Co.,  84  Ky.  166;  Atlantic  City  Water 
Works  Co.  v.  Atlantic  City,  39  N.  ].  Eq.  367. 
Alitn  where  the  grant  is  altogether  void.  Citi- 
zens' Gas.  etc.,  Co.  v.  Elwood,  114  Ind.  332. 

1.  Citizens'  Gas,  etc.,  Co.  v,  Elwood,  114  Ind. 
33?- 
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2.  Chargeable  with  Knowledge.  —  Citizens' 
Gas,  etc.,  Co.  v.  Elwood,  114  Ind.  332;  Syra- 
cuse Water  Co.  v.  Syracuse,  116  N.  Y.  167. 
See  also  the  title  Municipal  Cororations,  X. 
21.  Presumption  of  Knowledge  of  Limitations  on 
Municipal  Poweis. 

3.  Ratification  by  Legislature.  —  Citizens' 
Water  Co.  v.  Bridgeport  Hydraulic  Co.,  55 
Conn.  1.  See  also  the  title  Municipal  Cor- 
porations, XIII.  9,  Validating  Municipal  Acts. 

Under  the  Texas  Constitution,  if  the  effect  of  a 
contract  is  to  create  a  monopoly,  no  legislation 
can  give  it  validity.  Brenham  v.  Btenham 
Water  Co.,  67  Tex.  542. 

4.  Police  Power. —  Coombs  v.  MacDonald,  43 
Neb.  632;  Smiley  v.  MacDonald.  42  Neb.  5,  47 
Am.  St.  Rep.  684.  See  also  Slaughter  .House 
Cases,  16  Wall.  (U.  S.)  36. 

Grant  of  Exclusive  Privilege  of  Disposing  of 
Garbage  Valid.  —  Sanitary  Reduction  Works  v. 
California  Reduction  Co.,  94  Fed.  Rep.  693; 
Alpers  v.  San  Francisco,  32  Fed.  Rep.  503; 
National  Fertilizer  Co.  v.  Lambert.  48  Fed. 
Rep.  458;  State  v.  On,  68  Conn.  101;  Walker 
v.  Jameson,  140  Ind.  591,  49  Am.  St.  Rep.  222; 
Louisville  v.  Wible,  84  Ky.  290;  Vandine  Pe- 
titioner, 6  Pick.  (Mass.)  187;  Grand  Rapids  v. 
De  Vries,  123  Mich.  570;  River  Rendering'Co. 
v.  Behr,  7  Mo.  App.  345;  Smiley  v.  Mac- 
Donald, 42  Neb.  5,  47  Am.  St.  Rep.' 684;  Mor- 
gan v.  Cincinnati,  9  Ohio  Dec.  (Reprint)  280, 
12  Cine.  L.  Bui.  41.  See  also  People  v.  Gor- 
don, 81  Mich.  306,  21  Am.  St.  Rep.  524. 

Exclusive  Privilege  of  Selling  Liquor  in  Park 
Valid.  —  State  v.  Schweickardt,  109  Mo.  496. 

5.  Strict  Construction  of  Grant.  —  Citizens'  St. 
R.  Co.  v.  Jones,  34  Fed.  Rep.  579;  Long  v. 
Duluth,  49  Minn.  280,  32  Am.  St.  Rep.  547; 
St.  Louis  Gas  Light  Co.  v.  St.  Louis  Gas,  etc., 
Co.,  16  Mo.  App.  52.  See  further  in  this  con- 
nection the  title  Corporations  (Private),  vol. 
7,  p.  7«9- 

6.  Exclusive  Grant  Not  Implied.  —  Citizens' 
St.  R.  Co.  v.  Jones,  34  Fed.  Rep.  579;  Stein 
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is  not  in  terms  exclusive  *  or  the  power  is  retained  to  make  a  like  grant  to 
others.8 

d.  Supplying  Water  and  Gas  —  (i)  View  that  Monopoly  Is  Created. — 
Some  authorities  take  the  view  that  a  monopoly  is  created  by  a  grant  of  the 
exclusive  privilege  of  using  the  streets  for  the  purpose  of  laying  water  mains  3 
and  gas  mains,4  and  of  supplying  the  city  and  its  inhabitants  with  water  and 
gas.5 

(2)  Contrary  View.  —  But  others  hold  that  as  the  right  to  use  the  streets 
for  these  purposes  is  not  a  matter  of  common  right,  and  can  only  be  exercised 
under  a  grant  of  the  state  or  municipal  government,  a  grant  of  the  exclusive 
privilege  of  so  doing  is  not  subject  to  the  objection  that  it  creates  a  monopoly.® 

e.  STREET  RAILWAYS.  —  The  power  of  the  municipal  corporation  to 
grant  to  a  street  railway  the  exclusive  right  of  using  its  streets  will  be  treated 
elsewhere.7 

/.  GRANT  AS  CONTRACT.  —  A  grant  of  an  exclusive  privilege  does  not 
become  a  contract  or  vested  right  so  as  to  be  protected  by  the  state  and 
federal  constitutions  until  the  grantee  has  commenced  to  do  the  thing  required 
by  the  charter  as  the  consideration  of  the  grant,8  but  the  right  of  the  grantee 
will  be  protected  when  he  performs  the  purpose  for  which  it  was  granted.9 

3.  Grant  of  Exclusive  Privileges  Between  Individuals.  —  The  question  as  to 


v.  Bienville.  Water-Supply  Co.,  34  Fed.  Rep. 
147;  Indianapolis  Cable  St.  R.  Co  v.  Citizens' 
St.  R.  Co.,  127  Ind.  369. 

1.  When  Grant  Creates  Monopoly. — Bartholo- 
mew v.  Austin,  (C.  C.  A.)  85  Fed.  Rep.  359; 
Vincennes  v.  Citizens'  Gas  Light  Co.,  132  Ind. 
114;  Macdonell  v.  International,  etc.,  R.  Co., 
60  Tex.  590;  Gulf  City  Si.  R.  Co.  v.  Galveston 
City  R  Co.,  65  Tex.  502;  Waco  Water,  etc., 
Co.  v.  Waco,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  675.  See  also  Crowder  v.  Suilivan,  128 
Ind.  486;  Rushville  v.  Rushville  Natural  Gas 
Co.,  132  Ind.  575. 

A  Covenant  by  a  City  in  a  Lease  of  Its  Gas  Plant 
that  it  will  do  nothing  which  will  in  any  way 
interfere  with  the  exclusive  right  vested  in 
the  lessee  does  not  confer  a  monopoly,  as  re- 
gards the  private  lighting.  Baily  v.  Phila- 
delphia, 184  Pa.  St.  594.  63  Am.  St.  Rep.  812. 

Effect  of  Competition.  —  The  mere  fact  that  a 
city  enters  into  a  contract  with  a  company  on 
such  favorable  terms  that  no  other  company 
can  compete  wilh  it  does  not  create  a  mo- 
nopoly. Ludington  Water  Supply  Co.  v.  Lud- 
ington,  119  Mich.  480. 

2.  Retained  Power  to  Make  Like  Grants.  — 
Houston  v.  Houston  City  St.  R.  Co.,  S3  Tex. 
548,  29  Am.  St.  Rep.  679;  Western  Union  Tel. 
Co.  v.  New  York,  38  Fed.  Rep.  552;  Darcantel 
v.  People's  Slaughter  House,  etc.,  Co.,  44  La. 
Ann.  632;  Davidge  v.  Binghamton,  62  N.  Y. 
App.  Div.  525. 

3.  Water.  —  Thrift  v.  Elizabeth  City,  122  N. 
Car.  31;  Illinois  Trust,  etc.,  Bank  v.  Arkansas 
City  Water  Co.,  67  Fed.  Rep.  196;  Altgell  v. 
San  Antonio,  81  Tex.  436;  Brenham  v.  Bren- 
ham  Water  Co.,  67  Tex.  542,  in  which  case 
the  court  said:  "  It  has  been  said  *  *  * 
that  there  can  be  no  monopoly  in  the  use  of 
a  street  to  lay  down  gas  or  water  mains  or 
pipes,  because  it  is  not  a  matter  of  common 
right  to  use  streets  for  such  purpose.  This 
may  be  admitted  without  affecting  the  ques- 
tion before  us.  When  such  use,  however,  is 
but  a  means  to  the  exercise  of  an  exclusive 
right  10  sell  water,  and  to  compel  a  city  or  its 


inhabitants  to  buy  it,  it  will  be  found  difficult 
to  separate  the  means  from  the  end  intended 
to  be  accomplished."  See  also  Edwards 
Counsy  v.  Jennings,  89  Tex.  618. 

4.  Gas. —  Norwich  Gas  Light  Co.  v.  Norwich 
City  Gas  Co.,  25  Conn.  19;  Slate  v.  Milwaukee 
Gas  Light  Co.,  29  Wis.  454,  9  Am.  Rep.  59S. 

5.  The  Grant  of  the  Exclusive  Right  of  Selling 
to  the  City  All  the  Water  required  by  it  for 
sewage  and  fire  purposes  for  (he  period  ot 
twenty  years,  at  a  minimum  rale  fixed  in  ihe 
contract,  is  a  monopoly,  and  therefore  void, 
and  this  though  the  grant  does  not  prohibit 
others  from  selling  water  to  private  citizens. 
Davenport  v.  K lei nschmidt,  6  Mont.  502. 

6.  Monopoly  Not  Created.  —  New  Orleans  Gas 
Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650; 
New  Orleans  Water-Works  Co  <•.  Rivers,  115 
U.  S.  674;  Louisville  Gas  Co.  v.  Citizens'  Gas 
Co.,  115  U.  S.  683;  Crescent  Cit\  Gaslight  Co. 
v.  New  Orleans  Gaslight  Co.,  27  La.  Ann  138; 
Memphis  v.  Memphis  Water  Co.,  5  Heisk. 
(Tenn.)  495. 

In  St.  Louis  Gas  Light  Co.  v.  St.  Louis  Gas, 
etc.,  Co.,  16  Mo.  App.  52,  the  court  held  that 
so  much  of  a  charter  as  granted  to  a  corpoia- 
tion  the  exclusive  privilege  of  manufacturing 
and  selling  gas  was  void  as  creating  a  mo- 
nopoly, but  upheld  that  portion  which  granted 
it  the  exclusive  use  of  the  streets  for  ihe  pur- 
pose of  distributing  the  manufactured  article. 

7.  See  the  title  Street  Railways. 
Excavation  of  Street.  —  A  statute  authorizing 

a  railway  company  to  excavate  the  whole  of  a 
street  for  its  railways  is  invalid  as  granting 
an  exclusive  privilege.  Astor  v.  Arcade  R. 
Co  ,  113  N.  Y.  95. 

8.  When  Obligation  of  Contract  Perfected.  — 
Capital  City  Light,  etc.,  Co.  v.  Tallahassee, 
(Fla.  1900)  28  So.  Rep.  810.  Sec  also  Pearsall 
v.  Great  Northern  R.  Co.,  161  U.  S.  646. 

9.  Citizens'  Water  Co.  v.  Bridgeport  Hy- 
draulic Co.,  55  Conn.  1. 

The   city  cannot,  however,  authorize  the 
grantee  to  refrain  for  an  indefinite  time  from 
entering  upon  the  performance  of  the  acts 
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how  far  grants  of  exclusive  privileges  between  individuals  are  valid  will  be 
found  treated  elsewhere.1 


MONTH.  (See  also  the  title  Time,  Computation  Of.)  —  In  England  the 
term  "  month,"  when  applied  to  mercantile  obligations,  is,  under  the  custom 
of  merchants,  interpreted  to  mean  the  calendar  month.3  But  when  applied 
to  other  contracts,  it  was  held  at  common  law  to  mean  the  Lunar  month, 
unless  the  parties  indicated  the  contrary  in  the  contract.3  But  in  the  Untied 
States,  when  the  term  is  used  in  either  statutes  or  agreements  and  there  is  noth- 
ing to  indicate  a  different  meaning,  it  is  construed  to  mean  a  calendar  month,4 


authorized  by  the  grant.  Capital  City  Light, 
etc.,  Co.  v.  Tallahassee,  (Fla.  1900)  28  So.  Rep. 
810. 

1.  Grant  of  Exclusive  Rights  Between  Individu- 
als.—  See  the  title  Restraint  of  Trade. 

Carriers  of  Goods.  —  As  to  grant  of  exclusive 
privilege  by  carriers  of  goods,  see  the  title 
Carriers  of  Goons,  vol.  5,  p.  ijjetsea. 

Grant  of  Exclusive  Use  of  Right  of  Way.  —  As 
to  grant  by  railway  company  to  telegraph 
company  of  exclusive  use  to  right  of  way,  see 
the  title  Telegraphs  and  Telephones. 

Hackmen.  —  As  to  grant  of  exclusive  privi- 
leges for  hackmen  to  solicit  passengers,  see 
the  title  STATIONS. 

Telephone  Companies.  —  As  to  grant  of  exclu- 
sive privileges  by  telephone  companies,  see 
the  title  Telegraphs  and  Telephones. 

By-Laws  of  Associated  Press.  — ■  A  by-law  of  a 
press  association  prohibiting  its  members  from 
receiving  or  publishing  dispatches  of  com- 
peting associati  >ns  is  not  objectionable  as 
tending  to  restrain  trade  and  competition  and 
to  create  a  min  jpoly.  Matthews  v.  Associated 
Press,  136  N.  Y.  333,  32  Am.  St.  Rep.  741; 
State  v.  Associated  Press,  159  Mo  410.  Contra, 
Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184 
111.  438,  75  Atn.  St.  Rep.  184,  in  which  case  it 
was  held  that  the  business  of  furnishing  news 
was  impressed  with  a  public  interest.  See 
further  in  this  connection  the  title  By-Laws, 
vol.  5,  p.  93. 

Exclusive  Right  to  Sell  Beer.  —  Under  the 
Texas  statute  a  contract  between  a  deaLr  and 
a  brewing  company  whereby  the  company 
agrees  to  give  the  dealer  the  exclusive  right 
to  sell  its  beer  in  a  certain  territory,  and  the 
dealer  agrees  to  sell  no  other  beer,  is  void  as 
creating  a  trust.  Texas  Brewing  Co.  v. 
Templeman,  90  Tex.  277;  Fuqua  v.  Pabst 
Brewing  Co.,  go  Tex.  298;  Texas  Brewing  Co. 
v.  Meyer,  (Tex.  Civ.  App.  1896)38  S.  W.  Rep. 
263. 

But  it  is  not  true  of  an  agreement  by  a  brew- 
ing company  giving  a  dealer  the  exclusive 
right  of  handling  its  beer  in  a  specified  terri- 
tory. Van  Jeweghe  v.  American  Brewing  Co., 
(Tex.  Civ.  Arp.  1901)  6t  S.  W.  Rep.  526. 

Nor  is  the  statute  violated  by  an  agreement 
giving  an  exclusive  agency  for  the  sale  of 
goods  in  the  state.  Welch  v.  Phelps,  etc., 
Wind  Mill  Co..  89  Tex  653. 

Contract  Limiting  Sale  of  Article.  —  A  contract 
granting  the  right  to  sell  an  article  in  certain 
territory  will  not  be  held  void  as  tending  to 
create  a  monopoly  merely  because  the  com- 
plaint in  an  action  thereon  shows  that  the 
purchaser  agreed  to  limit  the  sale  of  the  article 
to  certain  persons.    Barber  Asphalt  Paving 


Co.  v.  Brand,  (Supm.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  744. 

2.  Commercial  Law. —  Hart  v.  Middleton,  2 
C.  &  K.  9,  61  E.  C.  L.  9;  Jolly  v.  Young,  1 
Esp.  186;  Lang  v.  Gale,  1  M.  &  S.  Ill:  Reg. 
v.  Chawton,  1  y.  B.  250,  41  E.  C.  L.  525;  Webb 
v.  Fairmaner,  3  M.  &  W.  473;  Hutton  v. 
Brown.  W.  N.  (81)  116,  45  L.  T.  N,  S.  343; 
Leffingwell  v.  White,  1  Johns.  Cas.  (N.  Y.)  99; 
Thomas  v.  Shoemaker,  6  W.  &  S.  (Pa.)  179. 

3.  Lunar  Month.  — Johnstone  v.  Hudlestone, 
4  B.  &  C.  932,  10  E.  C.  L.  472;  Simpson  v. 
Margitson,  11  Q.  B.  23,  63  E.  C.  L.  23:  Lang 
v.  Gale,  1  M.  &  S.  in;  Cockell  v.  Gray,  3 
Brod,  &  B.  186,  7  E.  C  L.  403;  Reg.  v.  Chaw- 
ton, 1  Q.  B.  247,  41  E.  C.  L.  523;  Hutton  v. 
Brown,  45  L.  T.  N.  S.  343;  Turner  v.  Barlow, 
3  F.  &  F.  94.6;  Tullett  v.  Linfitld,  3  Burr.  1455: 
Rex  v.  Adderley,  2  Dougl.  463;  Barksdale  v. 
Morgan,  4  Mod.  1S5;  Churchill  v.  Merchants' 
Bank,  19  Pick.  (Mass.)  532.  And  see  Lacon  v. 
Hooper,  6  T.  R.  226,  for  a  protest  against  the 
common-law  rule. 

Statute.  —  See  Lacon  v.  Hooper,  6  T.  R.  226. 
It  was  enacted  by  13  &'  14  Vict.,  c.  21,  §4, 
A.  D.  1850,  that  the  word  month  should  be  in- 
terpreted in  statutes  to  mean  the  calendar 
month,  but  it  seems  that  this  has  not  affected 
the  construction  of  contracts. 

4.  Calendar  Month  in  United  States —  United 
States.  —  Guaranty  Trust,  etc.,  Co.  v.  Green 
Cove  Springs,  etc..  R.  Co.,  139  U.  S.  137; 
Economy  Feed  Water-Heater  Co.  v.  Lamprey 
Boiler  Furnace-mouth  Protectoi  Co.,  (C.  C.  A.) 
65  Fed.  Rep.  1000;  Union  Bank  v.  Forrest,  3 
Cranch  (C.  C.)  21S,  24  Fed.  Cas.  No.  14.356; 
Sheets  v.  Selden,  2  Wall.  (U.  S.)  177;  Brudenell 
v.  Vaux,  2  Dall.  (U.  S.)  302,  4  Fed.  Cas.  No. 
2.049;  Com.  v.  Chambre,  4  Dal!.  (Pa.)  143; 
Hunt  v.  Wickliffe,  2  Pet.  (U.  S.)  201. 

Alabama.  —  Bartol  v.  Calvert,  21  Ala.  42; 
Riddle  v.  Hill,  51  Ala.  232;  Fretwell  v.  Mc- 
Lemore,  52  Ala.  145. 

California.  —  Gross  v.  Fowler,  21  Cal.  393; 
Sprague  v.  Norway,  31  Cal.  174;  Savings,  etc., 
Soc.  v.  Thompson,  32  Cal.  347. 

Connecticut.  —  Strong  v.  Birchard,  5  Conn. 
357- 

Delaware. —  McCoy  v.  Sheriff,  9  Houst. 
(Del.)  440. 

Florida.  —  Bacon  v.  State,  22  Fla.  46;  Guar- 
anty Trust,  etc.,  Co.  v.  Buddington,  27  Fla. 
215. 

Iowa.  —  David  v.  Hardin  County,  104  Iowa 
204;  Sandval  v.  Ford,  55  Iowa  463. 

Kansas. —  Holton  v.  Bimrod,  8  Kan.  App. 
265;  Garfield  Tp.  v.  Dodsworth  Book  Co.,  9 
Kan.  App.  752. 

Kentucky.  —  Hardin  7/.  Major,  4  Bibb(Ky.) 
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although  formerly  some  of  the  states  followed  the  English  rule.1  When 
a  month  is  referred  to,  it  is  understood  to  be  of  the  current  yeai,  unless, 
from  the  connection,  it  is  apparent  that  another  is  intended.2  If,  by  contract, 
an  act  is  to  be  performed  during  the  first  half  of  a  month  containing  thirty-one 
days,  the  act  must  be  performed  by  noon  of  the  sixteenth  day  of  the  month.3 
The  letting  of  premises  for  a  stipulated  sum  per  month  without  any  reference 
being  made  to  or  anything  said  about  a  year  constitutes  a  lease  from  month 
to  month.4  For  instances  of  the  judicial  construction  of  this  term  in  other 
connections  see  note  5. 

MONTHLY.  —  See  note  6. 

MONUMENTS.  (See  also  the  title  BOUNDARIES,  vol.  4,  p.  756.)  —  (1)  Monu- 
ments of  a  survey  are  marks  made  or  adopted  by  the  surveyor  as  evidence  of 
lines  run  by  him.7  (2)  A  monument  is  defined  as  something  designed  and 
constructed  to  perpetuate  the  memory  of  some  particular  person  or  event.** 


104;  Pyle  v.  Maulding,  7  J.  J.  Marsh.  (Ky.) 
202. 

Maryland.  —  Rawlings  v.  Adams,  7  Md.  46; 
Glenn  v.  Smith,  17  Md,  260;  Baltimore,  etc., 
R.  Co.  v.  Pumphrey,  74  Md.  112. 

Massachusetts.  —  Churchill  v.  Merchants' 
Bank,  19  Pick.  (Mass.)  532;  Hunt  v.  Holden, 
2  Mass.  168;  Avery  v.  Pixley,  4  Mass.  460. 

Mississippi.  —  Mitchell  v.  Woodson,  37  Miss. 
567. 

Nebraska.  —  Brown  v.  Williams,  34  Neb.  376; 
Glore  v.  Hire,  4  Neb.  132. 

New  York.  —  Parsons  v.  Chamberlin,  4 
Wend.  (N.  Y.)  512;  Hosley  v.  Black,  28  N.  Y. 
438,  444;  People  v.  New  York,  10  Wend.  (N. 
Y.)  393;  Snyder  v.  Warren,  2  Cow.  (N.  Y.) 
518,  14  Am.  Dec.  519;  Jackson  v.  VanValken- 
burgh,  8  Cow.  (N.  Y.)  260.  See  also  People  v. 
Ulrich,  (Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N. 
Y.)28. 

North  Carolina. — Satterwhite  v.  Burwell,  6 
Jones  L.  (5  N.  Car.)  92. 

Ohio. —  McMurchey  v.   Robinson,  10  Ohio 

496. 

Oklahoma.  —  Bertwellf.  Haines  (Okla.  1900) 
63  Pac.  Rep.  702. 

Pennsylvania.  —  Shapley  v.  Garey,  6  S.  &  R. 
(Pa.)  539 

South  Carolina.  —  Williamson  v.  Farrow,  I 
Bailey  L.  (S.  Car.)  611,  21  Am.  Dec.  493; 
Alston  v.  Alston,  3  Brev.  (S.  Car.)  469. 

Tennessee. — Cook  v.  Shule,  Cooke  (Tenn.)74. 

Vermont.  — Kimball  v.  Lamson,  2  Vt.  138. 

Virginia.  —  Brewer  v.  Harris,  5  Gratt.  (Va.) 
285. 

lVyo?nin».  —  Daley  v.  Anderson,  7  Wryo.  r. 
Canada.  —  Month,  in  an  insurance  policy 
with  provisions  for  payment  of  semiannual 
premiums  on  named  days  of  specific  calendar 
months,  means  a  calendar  month.  Manu- 
facturer' L.  Ins.  Co.  v .  Gordon,  13  Can.  L.  T. 
137.  But  see  Nudell  v.  Williams;  15  U.  C.  C. 
P.  348,  where  the  common-law  rule  was  fol- 
lowed 

Hawaii.  —  In  Hawaii  the  word  month  should 
be  construed  to  mean  calendar  month,  unless 
otherwise  expressed.  Defries  v.  Cartu  right, 
10  Hawaii  250. 

Thirty  Days. — See  Heaston  v.  Cincinnati, 
etc.,  R.  Co.,  16  Ind.  275. 

1.  Early  American  Cases.  —  State  v.  Jacobs,  2 
Harr.  (Del.)  548;  Redmond  v.  Glover,  Dudley 


(Ga.)  107;  Ellis's  Case.  8  N.  J.  L.  232;  Jackson 
v.  Clark,  7  Johns.  (N.  Y.)  217;  Snyder  v.  War- 
ren, 2  Cow.  (N.  Y.)  518;  Leffingwell  v.  White, 
1  Johns.  Cas.  (N.  Y.)  99,  1  Am.  Dec.  97;  Loring 
v.  Hailing,  15  Johns.  (N.  Y.)  119;  Stackhouse 
v.  Halsey,  3  Johns.  Ch.  (N.  Y.)  74;  Parsons  v. 
Chamberlin,  4  Wend.  (N.  Y.)  512;  Rives  v. 
Guthrie,  1  Jones  L.  (46  N.  Car.)  84. 

In  Hale  v.  Finch,  1  Wash.  Ter.  517,  the 
court  intimated  that  the  term  month,  occurring 
in  the  statutes  when  1  he  contrary  is  not  therein 
indicated, 
mon  law. 

In  Com 
was  said- 


means  a  lunar  month,  as  at  com- 


v.  Stanley,  12  Pa.  Co.  Ct.  543,  it 
'  Looking  at  the  common  law,  the 
ruling  in  Respublica  v.  Oswald.  1  Dall.  (Pa.) 
319,  the  intimation  in  Shapley  v.  Garey,  6  S. 
&  R.  (Pa.)  539,  and  the  well-known  rule  that 
the  language  of  penal  degrees  shall  receive  a 
merciful  interpretation,  I  am  led  to  conclude 
that  the  word  month,  employed  without  ex- 
planation to  measure  time  in  a  sentence  of  im- 
prisonment, must  be  held  to  mean  a  lunar 
month,  or  twenty-eight  days." 

2.  Tillson  v.  Bowley,  8  Me.  163. 

3.  Grosvenor  v.  Magili,  37  111.  239. 

4.  Hollis  v.  Burns,  100  Pa.  St.  206.  See  also 
the  title  Landlord  and  Tenant,  vol.  18.  p.  193. 

5.  Variance.  —  In  In  re  Green,  14  Ont.  697,  it 
was'  held  that  the  variation  of  month  for 
months  was  not  material. 

Month,  of  October.  —  Where  it  was  raid  in  a 
letter  that  a  ship  woulc1  sail  from  San  Domin- 
go in  the  "  month  of  October,"  parol  testimony 
was  admitted  to  show  that  these  words  were 
understood  among  commercial  men  to  signify 
some  time  between  the  twenty-fifth  of  that 
month  and  the  first  and  second  days  of -the  suc- 
ceeding month.  Chaurand  v.  Angerstein, 
Peake  N.  P.  (ed.  1795)43. 

6.  See  Pacific  Mail  Steamship  Co.  v.  U.  S., 
18  Ct.  CI  30,  for  a  construction  of  the  term 
"monthly  line  "  in  Acl  Cong.  February  17.  1865 
(13  U.  S.  Stat,  at  L.  430),  authorizing  the  post- 
master-general to  contract  for  the  carriage  of 
the  mails  "  by  means  of  a  monthly  line 
*  *  *  for  a  term  of  not  more  than  ten 
years." 

7.  Grier  v.  Pennsylvania  Coal  Co.,  128  Pa. 

St.  79. 

8.  Mead  v.  Case,  33  Barb.  (N.  Y.)  202. 
Statute  of  Frauds.  —  The  question  that  arose 
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MOORAGE.  —  Moorage  is  a  sum  due  by  law  or  usage  for  mooring  or  fasten- 
ing ships  to  trees  or  posts  at  the  shore,  or  to  a  wharf.1 
°  MOORINGS.  —  See  note  2. 
MORAL.  —  See  note  3. 

MORAL  CERTAINTY.  (See  also  the  title  REASONABLE  DOUBT.)  —  The 
phrase  "moral  certainty"  has  been  introduced  into  our  jurisprudence  from 
publicists  and  metaphysicians,  and  signifies  only  a  very  high  degree  of  prob- 
ability. Proof  "  beyond  a  reasonable  doubt  "  is  not  beyond  all  possible  or 
imaginary  doubt,  but  such  proof  as  precludes  every  reasonable  hypothesis 
except  that  which  it  tends  to  support.  It  is  proof  to  a  "  moral  certainty,"  as 
distinguished  from  an  absolute  certainty.  As  applied  to  a  judicial  trial  for 
crime,  the  two  phrases  are  synonymous  and  equivalent;  each  has  been  used 
by  eminent  judges  to  explain  the  other;  and  each  signifies  such  proof  as  satis- 
fies the  judgment  and  conscience  of  the  jury,  as  reasonable  men,  and  applying 
their  reason  to  the  evidence  before  them,  that  the  crime  charged  has  been 
committed  by  the  defendant,  and  so  satisfies  them  as  to  leave  no  other  reason- 
able conclusion  possible.4  "  Moral  certainty  "  has  also  been  defined  as  a  state 
of  impression  produced  by  facts  in  which  a  reasonable  mind  feels  a  sort  of 
coercion  or  necessity  to  act  in  accordance  with  it.5 

MORAL  CHARACTER.  —  See  note  6. 

MORAL  INSANITY.  —  See  the  title  Insanity,  vol.  16,  p.  563. 
MORALITY.    (See  also  the  title  ILLEGAL  CONTRACTS,  vol.  15,  p.  927.)  — 
Morality  is  that  science  which  teaches  men  their  duty  and  the  reason  of  it. 


in  Mead  v.  Case,  33  Barb.  (N.  Y.)  202,  was 
whether  or  not  the  contract  was  within  the 
statute  of  frauds.  The  marble  of  which  a 
monument  was  to  be  made  consisted  of  several 
pieces  or  parts,  and  was  put  together  into  the 
form  of  the  monument  and  was  standing  in  the 
plaintiff's  shop  or  yatd.  The  plaintiff  agreed 
to  letter  and  finish  the  monument  and  set  it 
up  for  the  defendant.  It  was  held  that  this 
was  not  an  agreement  to  sell  to  the  defendant 
0.  monument  already  made,  which  would  be 
void  under  the  circumstances  of  thiscase;  but 
that  it  was  an  agreement  to  make  or  manu- 
facture one  that  was  not  in  existence  at  the 
time  and  was  a  valid  and  bound  contract. 
This  position  was  doubted  in  the  case  of  Cooke 
v.  Millard,  65  N.  Y.  352.  See  also  the  title 
Statute  of  Frauds. 

Building.  —  In  holding  that  a  monument  was 
not  a  building  within  a  statute  providing  for 
the  removal  of  all  buildings,  with  certain  ex- 
ceptions, in  a  public  square,  the  court  said: 
"  A  monu  ment  may  take  the  shape  of  a  memo- 
rial hall  or  oher  building,  but  that  is  not  the 
general  sense  of  the  word  and  will  not  be  pre- 
sumed. A  siaiue  upon  a  pedestal,  even 
though  the  latter  be  large,  is  not  a  building  in 
the  popular  meaning  of  the  term,  and  in  no 
proper  sense  can  it  be  said  to  interfere  with 
the  devotion  of  the  ground  to  public  use  as  an 
open  green  and  walk."  Society  of  Cincin- 
nati's Appeal,  154  Pa.  St.  635. 

So  in  Spanglert'.  Leitheiser,  182  Pa.  St.  277, 
it  was  held  that  a  soldiers'  monument  was  not 
a  county  building,  within  a  statute  requiring 
contracts  for  county  buildings  to  be  let  to  the 
lowest  bidder. 

1.  The  Wharf  Case,  3  Bland  (Md.)  373. 

2.  Moorings. — -Pilotage  was  allowed  "for 
removing  a  ship  or  vessel  from  moorings  into 
a  dry  or  wet  dock,  or  from  one  part  of  the  river 
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situated  above  Greenwich  to  another  part  of 
the  river  so  situated,  or  for  mooring  or  un- 
mooring a  vessel  <"ith  two  anchors."  It  was 
held  that  the  term  moorings,  as  used  in  the 
order  "  from  Gravesend  to  moorings,"  did  not 
mean  a  vessel's  berth  at  the  entrance  of  a  dock 
into  which  she  was  about  to  enter.  The  Clan 
Grant,  12  P.  D.  139. 

Change  of  Moorings  —  Pilot.— See  MTntosh 
v.  Slade,  6  B.  &  C.  657,  13  E.  C.  L.  293. 

3.  Moral  and  Legal  Fraud.  (See  also  the  title 
Fraud  and  Deceit,  vol.  14,  p.  12.) —  In  Smith 
v.  Newton,  59  Ga.  122,  it  was  said :  "  The  code 
contemplates  two  classes  of  fraud — moral 
fraud  and  legal  fraud  —  and,  according  to  the 
defendant's  own  evidence,  the  alleged  fraud 
in  this  case  belongs  to  the  latter  class,  for  he 
stated  at  the  trial,  on  his  cross-examination, 
that  he  '  did  not  believe  Mr.  Newton  wilfully 
misrepresented  the  facts,  and  don't  believe  so 
now,  hut  think  he  ought  to  have  known,  as  I 
relied  on  his  representations.'  " 

4.  Moral  Certainty.  —  Com.  v.  Costley,  118 
Mass.  23.  See  also  Hopt  v.  Utah,  120  U.  S. 
440;  Dent  v.  State,  105  Ala.  14;  McKleroy  v. 
State,  77  Ala.  95;  Owens  v.  State,  52  Ala.  404; 
Woodruff  v.  State,  31  Fla.  339;  Com.  v.  Web- 
sier,  5  Cash.  (Mass.)  295;  St.  Louis,  etc.,  R. 
Co.  v.  Burns,  71  Tex.  481. 

5.  Montana  n.  McAndrews,  3  Mont.  165. 

Moral  Certainty  has  been  defined  as  that  de- 
gree of  certainty  which  convinces  and  directs 
the  understanding*  and  satisfies  the  reason 
and  judgment  of  those  who  are  to  act  con- 
scientiously upon  it.    State  v.  Orr,  64  Mo.  339. 

6.  Moral  Character. —  It  has  been  held  that  a 
man  who  habitually  violated  his  duty  by  pro- 
fanity and  Sabbath  breaking  was  of  bad 
moral  character,  and  was  not  a  proper  person 
to  be  licensed  to  teach  in  a  public  school. 
Wieman  v.  Mabee,  45  Mich.  484. 
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Definition!.    MORAL  NECESSITY-MORE  HAZARDOUS  BUSINESS. 


It  has  been  defined  as  the  rule  which  teaches  us  to  live  soberly  and  honestly, 
and  which  has  four  virtues,  justice,  prudence,  temperance,  and  fortitude.1 

MORAL  NECESSITY.  —  See  the  title  Masters  of  Vessels,  ante,  p.  193. 

MORAL  OBLIGATION. —  Moral  obligation  means  no  more  than  a  legal 
liability  suspended  or  barred  in  some  technical  way  short  of  a  substantial 
satisfaction  ; 3  an  obligation  which  cannot  be  enforced  by  action,  but  which 
is  binding  on  the  party  who  incurs  it,  in  conscience  and  according  to  natural 
justice.3  It  is  that  imperative  duty  which  would  be  enforceable  by  law  were 
it  not  for  some  positive  rule  which,  with  a  view  to  general  benefit,  exempts 
the  party  in  that  particular  instance  from  legal  liability.4 

MORAL  OR  BENEVOLENT  OBJECT.  —  See  note  5. 

MORAL  TURPITUDE.  (See  the  titles  Illegal  Contracts,  vol.  15,  p.  927 ; 
Infamy  and  Infamous  Crimes,  vol.  16,  p.  245.)  —  Moral  turpitude  is  defined 
to  be  an  act  of  baseness,  vileness,  or  depravity  in  the  private  and  social  duties 
which  a  man  owes  to  his  fellow  men  or  to  society  in  general  ;  an  act  contrary 
to  the  accepted  and  customary  rule  of  right  and  duty  between  man  and  man.6 

MORBID  AND  INSANE  DELUSION.  —  See  note  7. 

MORE.  —  See  note  8. 

MORE  HAZARDOUS  BUSINESS.  —  See  the  title  FlRE  INSURANCE,  vol.  13, 
p.  284. 


1.  Morality.  —  Lyon  v.  Mitchell,  36  N.  V.  235. 

The  term  "  religion,  morality,  and  knowl- 
edge," as  used  in  the  Constitution  of  Ohio, 
has  been  construed  as  not  making  religious 
instruction  compulsory  in  the  public  schools. 
Board  of  Education  v.  Minor,  23  Ohio  St.  211. 
See  also  the  title  Schools. 

2.  Teb'efs  v.  Dowd,  23  Wend.  (N.  Y.)  382. 
Moral  tbl.gation  or  Contract.  —  In  Lapsley  v. 

Brashears,  4.  Litt.  (Ky.)  54,  it  was  said  :  "  That 
a  man  is  under  an  obligation  to  perform  his 
lawful  engagements  is  a  proposition  which 
none  pretend  to  controvert.  Whilst  moralists 
differ  and  casuists  dispute  about  the  cause  of 
such  an  obligation,  they  all  agree  that,  even 
in  a  stale  of  nature,  man  is  bound  to  fulfil  his 
contracts.  In  such  a  state,  without  the  aid  of 
civil  laws,  the  obligation  addresses  itself  to 
the  moral  faculty,  and  operates  upon  the  con- 
science of  men,  and  is  denominated  the  moral 
obligation  of  a  coniract." 

3.  Bouv.  L.  Diet.;  Bailey  v.  Philadelphia, 
167  Pa.  St.  573;  Goulding  v.  Davidson,  (Ct. 
App.)  25  How.  Pr.  (N.  Y.)  484.,  26  N.  Y.  612. 

4.  Wennall  v.  Adney,  3  B.  &  P.  251,  note. 

5.  Moral  or  Benevolent  Object.  —  A  meeting 
for  culture  and  improvement  ir.  sacred  and 
church  music  is  not  an  assembly  for  the  pro- 
motion of  any  moral  or  benevolent  object, 
within  a  Connecticut  statute  relating  lo  crimes 
and  punishments.  State  v.  Gager,  28  Conn. 
232. 

6.  Moral  Turpitude.  —  Gomez  v.  Hawaiian 
Ga7ette  Co.,  10  .  Hawaii  in;  Blackburn  v. 
Clark,  (Ky.  1807)  41  S.  W.  Rep.  431;  Lemons 
v.  Wells,  78  Ky.  117. 

In  Arment  v.  Yamhill  Couniv.  28  Oregon 
474,  it  was  said  that  the  term  was  vague,  and 
that  it  was  difficult,  if  not  impossible,  to 
render  a  satisfactory  definition. 

Attorney.  —  In  In  re  Kirby,  10  S.  Dak.  322.  it 
was  said:  "  Courts  should  not  be  required  to 
recognize  as  attorneys  persons  who  are  con- 
fined in  state  prisons.  Again,  the  accused  has 
been  convicted  of  a  crime  involving  moral 
turpitude.  '  Everything  done  contrary  to  jus- 
tice, honesty,  modesty,  or  good  morals  is  done 
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with  turpitude.'  2  Bouv.  L.  Diet.  If  it  is  not 
dishonest  and  contrary  to  good  morals  to  re- 
ceive property  of  another  and  convert  il  to 
one's  own  use  and  gain,  knowing  it  to  have 
been  stolen,  we  are  at  a  loss  to  know  of  what 
honesty  and  good  morals  consist." 

Enforcement  of  Contract  Founded  in  or  Arising 
out  of  Moral  Turpitude.  —  See  Merrell  v.  Le- 
grand,  1  How.  (Miss.)  152;  Toler  v.  Arm- 
strong, 4  Wash.  (U.  S.)  297,  affirmed  11  Wheat. 
(U.  S.)  258. 

7.  Morbid  and  Insane  Delusion. —  In  Farmer 

v.  Farmer,  129  Mo.  538,  a  refusal  of  the  trial 
court  to  define  the  expression  "  a  morbid  and 
insane  delusion,"  in  a  contested  will  case,  was 
sustained.  See  a,:T  the  title  Testamentary 
Capacity. 

8.  More  than  Authorized  by  Law  —  Tolls.  — 

See  Culbertson  v.  Kinevan,  73  Cal.  68. 

More  than  Ninety  Days  —  Executions.  —  See 
Lang  v.  Phillips,  27  Ala.  314.  See  also  the 
title  Time,  Computation  Oh. 

More  than  Thirty  Days.  —  The  Constitution  of 
Minnesota  (art.  6,  §  10)  provides  that  "  in  case 
the  office  of  any  judge  shall  become  vacant 
before  the  expiration  of  the  regular  term  for 
which  he  was  elected,  the  vacancy  shall  be 
filled  by  appointment  by  the  governor  until  a 
successot  is  elected  and  qualified.  And  such 
successor  shall  be  elected  at  the  first  annual 
election  that  occurs  more  than  thirty  days 
after  the  vacancy  shall  have  happened."  It 
was  held  in  State  v.  Brown,  22  Minn.  482,  that 
neither  the  day  on  which  the  vacancy  happens 
nor  the  day  on  which  the  election  occurs  can 
be  counted  as  part  of  the  thirty  days  prescribed 
by  this  provision  of  the  constitution. 

More  than  Ten  Years.  —  A  plea  in  an  action 
for  trespass  to  try  title  alleged  possession  in 
the  defendant  "  for  a  period  of  more  than  ten 
years  next  before  the  commencement  of  this 
suit."  It  was  held  that  the  word  more  clearly 
indicated  that  it  was  not  the  intention  of  the 
pleader  to  limit  the  time  of  possession  to  the 
ten  years  immediately  preceding  the  riling  of 
suit.  Hennessy  v.  Saving,  etc.,  Co.,  22  Tex. 
Civ.  App.  591. 
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MORE  OR  LESS. 


I.  Real  Property,  873. 

1.  Deeds,  873. 

2.  Executory  Contracts,  877. 

3.  Public  Lands,  877 . 

4.  Illustrations  of  Material  and  Immaterial  Differences,  878. 

II.  Personal  Property,  879. 

III.  Parol  Evidence,  881. 

CROSS-REFERENCES. 

See  ABOUT,  vol.  1,  p.  196.    And  sec  the  titles  SALES;  VENDOR  AND 

PURCHASER. 

I.  REAL  PROPERTY  —  1.  Deeds.  —  The  words  "more  or  less"  in  a  deed, 
after  a  quantitative  recital  as  to  the  number  of  acres,  imply  a  waiver  of  the 
warranty  as  to  the  specific  quantity  on  the  part  of  the  buyer  and  an  agree- 
ment on  the  part  of  the  seller  not  to  demand  more  than  the  fixed  price, 
although  on  the  one  hand  there  should  be  an  excess  or  on  the  other  a 
deficiency  in  the  quantity  supposed,  both  parties  being  willing  to  abide  by  such 
presumptive  or  probable  evidence  of  the  quantity  as  they  were  then  possessed 
of,  bat  of  which  neither  pretends  to  have  an  accurate  and  perfect  knowledge, 
aid  which  neither  insists  upon  as  a  condition  annexed  to  the  purchase  or  sale. 
By  the  use  of  these  words,  the  statement  of  the  number  of  acres  becomes 
descriptive  merely,  and  not  of  the  essence  of  the  contract.  There  is  a  mutual 
risk  by  the  vendor  as  to  the  sum  of  money,  and  by  the  vendee  as  to  the 
quantity  of  land.  If  there  be  a  small  portion  more  than  the  quantity,  the 
vendor  cannot  recover  it;  and  if  there  be  a  small  quantity  less,  the  purchaser 
cannot  obtain  any  compensation  in  respect  of  the  deficiency.1 

1.  Deeds  —  England.  — Day  v.  Fynn,  Owen  343;  Poague  v.  Allen,  3  J.  J.  Marsh.  (Ky.)  421 ; 

133;  Winch  v.  Winchester,  1  Ves.  &  B.  375.  Williford  v.  Bentley,  5  J.  J.  Marsh.  (Ky.)  181, 

United  States.  —  Stebbins  v.  Eddy,  4  Mason  Moredock  v.  Rawlings,  3  T.  B.  Mon.  (Ky.)  76; 

(U.  S.)4ig.  Rogers  v.  Garnett,  4  T.  B.  Mon.  (Ky.)  269; 

Alabama.  —  Dozier  v. '  Ddffee,   1  Ala.   320;  Yearley  v.  Morris,  (Ky.  1888)  ft  S.  W.  Rep.  433. 

Minge   v.  Smith,   1  Ala.  419;    Frederick  v.  Louisiana. — Zeringue  v.  Williams,  15  La. 

Youngblood,  19  Ala.  680,  54.  Am.  Dec.   209;  Ann.  76. 

Wright  v.  Wright,  34  Ala.  194.;  Carter  v.  Beck,  Maine.  —  Culls  v.  King,  5  Me.  482;  Pierce  v. 

40  Ala.  599;  Winston  v.  Browning,  61  Ala.  83;  Faunce,  37  Me.  63;  Libby  v.  Dickey,  85  Me.  366. 

Rogers  v.  Peebles,  73  Ala.  529;  Hess  v.  Cheney,  Maryland.  —  Marbury  v.  Stonestreet,  1  Md. 

83  Ala.  251;  Hodges  v.  Denny,  86  Ala.  226.  147;  Hall  v.  Mayhew,  15  Md  551;  Slothower 

Arkansas.  —  Harrell  v.  Hill,  19  Ark.  102,  68  v.  Gordon,  23  Md.  10;  Tyson  v.  Hardesty,  29 

Am.  Dec.  202.  Md.  309;  Mendenhall  v.  Steckel,  47  Md.  453; 

Delatvare. —  Dale  v.  Smith,  1  Del  Ch.  1,  12  Jenkins  v.  Bolgiano,  53  Md.  420;  Baltimore 

Am.  Dec.  64.  Permanent  Bldg.,  etc.,  Soc.  v  Smith,  54  Md. 

Georgia.  —  Beall  v.  Berkhalter,  26  Ga.  564;  203;  Hurt  ?.  Stull,  3  Md.  Ch.  24,  affirmed  9  Gill 

Wylly  v.  Gazan,  69  Ga.  507.  (Md.)446;  Smallwoodz/.  Hatton,  4  Md.  Ch.  95 ; 

Indiana. — Cravens   v.    Kiser,  4  Ind.  512;  Jones  v.  Plater,  2  Gill  (Md.)  125,  41  Am.  Dec. 

Lingsdale   v.   Girton,  51  Ind.  99;    King  v.  408. 

Brown,  54  Ind.  368;  Tyler  v.  Anderson,  106  Massachusetts.  —  Powell  v.  Clark,  5  Mass. 

Ind.  186.  355,  4  Am.  Dec.  67:  Noble  v.  Googins,  99  M  ass. 

Iowa.  —  Lane  v.  Parsons,  108  Iowa  241.  231;  Tarbell  v.  Bowman,  103  Mass.  344;  Pick- 

Kentucky.  —  Young  v.   Craig,  2  Bibo  (Ky.)  man  v.  Trinity  Church,  123  Mass.  1,  25  Am. 

270;  M'Coun  i'.   Delany,  3  Bibb  (Ky.)  46,  6  Rep.  1;  Cardinal  v.  Hadley,  158  Mass.  352,  35 

Am.  Dec.  635;   Reynolds  v.  Vance,  4  Bibb  Am.  Si.  Rep.  492;  Blaney  v.  Rice,  20  Pick. 

(Ky.)  213;  Pringle  v.  Samuel,  1  Litt.  (Kyi  44.  (Mass.)  64,  32  Am.  Dec.  204. 

13  Am.  Dec.  214;  Pollock  v.  Wilson,  3  Dana  Minnesota.  — Austrian  v.  Dean,  23  Minn.  62; 

(Ky.)  25;  Eubank  v.  Hampton,  1  Dana  (Ky.)  Austrian  v.  Davidson,  21  Minn.  117. 
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Metes  and  Bounds  —  Monuments.  —  A  des 
monuments  controls  a  statement  as  to 
or  less. "  1 

Mississippi.  —  Phipps  v.  Tarpley,  24  Miss. 
599- 

Missouri.  — Sullivan  v.  Ferguson,  40  Mo.  89; 
Boxley  v.  Stevens,  31  Mo.  201. 

New  Jersey.  —  Weart  v.  Rose,  16  N.  J.  Eq. 
290;  Melick  v.  Dayton,  34  N.  J.  Eq.  245; 
Frenche  v.  Chancellor,  51  N.  J.  Eq.  629,  40 
Am.  St.  Rep.  548:  Couse  v.  Boyles,  4  N.  J. 
Eq.  212,  38  Am.  Dec.  514. 

Nexu  York.  —  Mann  v.  Pearson,  2  Johns.  (N. 
Y.)  37;  Jackson  v.  Defendorf,  1  Cai.  (N.  Y.) 
493;  Mirvin  v.  Banr.ett,  8  Paige  (N.  Y.)  312. 
affirmed  26  Wend.  (N.  Y.)  169;  Morris  Canal 
Co.  v.  Emmett,  9  Paige  (N.  Y.)  168,  37  A:n. 
Dec.  388;  Dennerlein  v.  Dennerlein,  46  Hun 
(N.  Y.)  562;  Cram  v.  Union  Bank,  42  Barb.  (N. 
Y.).434,  affirmed  i  Abb.  App.  Dec.  (N.  Y.)  461. 

Ohio.  —  Ketch  um  v.  Stout,  20  Ohio  453. 

Pennsylvania.  —  Kreiter  v.  Bomberger,  82 
Pa.  St.  63;  Galbraith  v.  Galbraith,  6  Watts 
(Pa  )  117;  Hall  v.  Powel,  4  S.  &  R.  (Pa.)  456.  8 
Am.  Dec.  722;  Glen  v.  Glen,  4  S.  &  R.  (Pa.) 
488;  Frederick  v.  Campbell,  13  S.  &  R.  (Pa.) 
136;  Smith  v.  Evans,  6  Binn.  (Pa.)  102,  6  Am. 
Dec.  436;  Ashcom  v.  Smith,  2  P.  &  W.  (Pa.) 
211,  21  Am.  Dec.  437. 

South  Carolina.  —  Douthit  v.  Hipp,  23  S. 
Car.  205;  Baynard  v.  Eddings,  2  Strobh.  L. 
(S.  Car.)  374;  Kirkland  v.  Way,  3  Rich.  L.  (S. 
Car.)  4,  45  Am.  Dec.  752;  Commissioner  in 
Equity  v.  Thompson,  4  McCord  L.  (S.  Car.) 
434;  Peay  v.  Briggs,  2  Mill  (S  Car.) 98,  12  Am. 
Dec.  656;  Peden  v.  Owens,  Rice  Eq.  (S.  Car.)  55. 

Tennessee.  —  Bullard  v.  Copps,  2  Humph. 
(Tenn.)4og,  37  Am.  Dec.  561. 

Texas.  — Smith  v.  Fly,  24  Tex.  350,  76  Am. 
Dec.  109;  O'Connell  v.  Duke,  29  Tex.  314,  94 
Am.  Dec.  282;  Wheeler  v.  Boyd,  69  Tex.  298; 
Watson  v.  Cli.ie,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  1038. 

Vermont.  —  Wilder  v.  Davenport,  58  Vt.  642; 
Beach  v.  Stearns,  1  Aik.  (Vt.)  325. 

Virginia.  —  Allen  v.  Shriver,  81  Va.  174; 
Trinkle  v.  Jackson,  86  Va.  238;  Graham  v. 
Larmer,  87  Va.  224:  Jolliffe  v.  Hite,  1  Call 
(Va.)  301;  Pendleton  v.  Stewart,  5  Call  (Va.) 
1,  2  Am.  Dec.  58s;  Russell  v.  Keeran,  8  Leigh 
(Va.)  9;  Weaver  v.  Carter,  10  Leigh  (Va.)  39; 
Tucker  r.  Cocke,  2  Rand.  (Va.)  51;  Hull  v. 
Cunningham,  1  Munf.  (Va.)  330;  Grantland  v. 
Wight,  2  Munf.  (Va.)i7g;  Nelson  v.  Matthews, 
2  Hen.  &  M.  (Va.)  174;  Caldwell  v.  Craig,  21 
Gratt.  (Va.)  137. 

West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
438. 

And  see  4  Kent's  Com.  467. 

As  Estimated  —  As  Supposed.  —  The  words 
"  more  or  less  "  are  not  construed  to  mean 
"  as  estimated,"  "  as  supposed,"  but  are  con- 
strued to  mean  about  the  specified  number  of 
acres,  and  are  designed  to  cover  only  such 
errors  of  surveying  as  usually  occur  in  sur- 
veys. Crislip  v.  Cain,  19  W.  Va.  488.  See 
also  Benson  71.  Humphrey,  75  Va.  196;  Ander- 
son v.  Snyder,  21  W.  Va.  647. 

Force  to  Be  Allowed  to  the  Words.  —  In 
Coughenour  v.  Stauft,  77  Pa.  St.  191,  it  was 
said:  "  Then  it  is  averred  that  the  quantity  is 


cription  by  metes  and  bounds  and  fixed 
quantity  qualified  by  the  words  "more 

stated,  whether  it  be  '  more  or  less;'  these 
words  have  frequently  been  held  to  be  of  great 
force  in  determining  the  intent  of  the  parties 
to  stand  upon  the  stated  quantity  as  fixed  and 
determined  between  them.  They  imply,  says 
C.  J.  Tilghman,  that  the  boundaries  are  fixed, 
and  may  contain  more  or  less."  Citing 
Thomas  v.  Perry,  Pet.  (C.  C.)  58;  Glen  v.  Glen, 
4  S.  &  R.  (Pa.)  493;  Galbraith  v.  Galbraith,  6 
Watts  (Pa.)  117. 

Whether  Prima  Facie  Evidence  of  Quantity  of 
Land.  —  In  Shinn  v.  Robeits,  20  N.  J.  L.  443, 
where  land  was  described  as  a  farm  containing 
about  one  hundred  and  fifty  acres  more  or 
less,  the  trial  judge  instructed  the  jury  that 
this  description  wasprima  facie  evidence  of  the 
quantity  of  land  sold.  The  appellate  court 
said:  "  In  this  I  apprehend  the  judge  erred. 
The  vague  description  necessary  merely  to 
identify  the  property  intended  to  be  the  sub- 
ject of  such  proceedings  is  no  evidence  to  fix 
the  liability  of  this  defendant." 

Do  Not  Refer  to  State  of  Title  to  the  Land.  — 
Williamson  v.  Hall,  62  Mo.  405. 

Judicial  Sales.  —  In  Anderson  w.  Foulke,  2 
Har.  &  G.  (Md.)  358,  it  was  said:  "Where 
land  has  been  sold  under  the  authority  of  this 
court  by  the  tract  01  in  parcels,  containing  so 
many  acres  '  more  or  less,'  the  sale  will  not 
be  rejected  unless  the  deficiency,  should  it  be 
objected  to  on  that  account,  bs  material  and 
considerable." 

Lease — General  Rule  Applicable.  —  Hall  v. 
Powel.  4  S.  &  R.  (Pa.)  456,  8  Am.  Deic.  722. 

Wills.  —  A  testatrix,  in  exercise  of  a  power 
in  a  marriage  settlement,  devised  "  all  that 
and  those  messuage  or  tenement,  houses, 
buildings,  farm,  and  lands,  with  the  appurte- 
nances, called  H.,  *  *  *  situate  in  the 
parish  of  L  ,  *  *  *  containing  by  estima- 
tion eighty  acres,  more  or  less,  *  *  * 
formerly  in  the  occupation  of  T.  P.,  but  now 
of  J.  C.  or  his  assigns,"  to  the  use  of  the  same 
J.  C.,  his  heirs  and  assigns.  At  the  date  of 
the  will,  a  farm  called  H.  was  in  the  occupa- 
tion of  J.  C.  It  contained  nearly  one  hundred 
and  seventy-five  acres,  of  which  about  eighty- 
nine  were  freehold  in  the  parish  of  L.,  about 
sixty-six  were  copyhold  in  the  parish  of  L., 
and  the  remainder  were  copyhold  in  an  adjoin- 
ing parish.  It  was  held  that  not  only  the 
eighty-nine  acres  of  freehold  in  the  parish  of 
L.,  but  t It e  whole  of  H.  farm,  passed  by  the 
devise.    Whitfield  v.  Langdale,  1  Ch.  D.  61. 

Where  a  will  described  a  tract  of  land  de- 
vised as  the  southeast  quarter  of  a  section, 
containing  forty  acres  more  orless,  it  was  held 
that  the  description  of  the  quantity  did  not  con- 
trol the  description  of  the  land,  and  the  ccurt 
would  not  consider  the  fact  thai  the  testator 
did  not  own  the  land  described,  but  did  own 
the  southeast  quarter  of  the  northeast  quarter 
of  that  section  at  the  time  of  making  the  will 
and  of  his  death.  Bishop  z.  Moigan,  82  III. 
351,  25  Am  Rep.  327. 

1.  Description  by  Metes  and  Bounds  and  Monu- 
ments Governs.  —  Poague  v.  Allen,  3  J.  J. 
Marsh.  (Ky.)  421 ;  Benson  v.  Musseter,  7  Har. 
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Sale  in  Gross  or  by  Acre. —  When  a  deed  is  unexplained  and  contains  a 
description  of  the  land  by  metes  and  bounds,  with  a  designation  of  its 
quantity  as  so  many  acres  "more  or  less,"  a  sale  in  gross  is  indicated,  even 
where  the  price  named  is  an  exact  multiple  of  the  number  of  acres  named.1 
Where  the  sale  is  by  the  acre  much  less  variation  will  afford  evidence  of  a 
mistake  sufficient  to  justify  the  interference  of  a  court  of  equity  than  where 
the  contract  is  for  a  sale  in  gross.2 

When  Relief  Granted.  —  But  if  the  difference  between  the  real  and  the  repre- 
sented quantity  be  so  great  as  to  indicate  mistake  or  fraud,  it  will  not  be 
covered  by  the  words  "  more  or  less,"  which  are  said  to  apply  only  to  a 
reasonable  excess  or  deficit,  and  in  such  case  a  court  of  equity  will  grant 
relief.  And  this  is  true  even  where  the  discrepancy  proceeds  from  mistake 
alone,  unaccompanied  by  fraud  or  deception.3    In  determining  whether  the 


&  J.  (Md.)  212;  Howe  v.  Bass,  2  Mass  380",  3 
Am.  Dec.  59;  Cardinal  v.  Hadley,  158  Mass. 
352,  35  Am.  St.  Rep.  492;  Ela  v.  Card,  2  N.  II. 
177;  Brady  v.  Hennion,  8  Bosw.  (N.  Y.)  529; 
Roat  v.  Puff,  3  Barb.  (N.  Y.)  355;  Brumbaugh 
v.  Chapman,  45  Ohio  St.  368;  Bullard  v. 
Copps,  2  Humph.  (Tenn.)  409,  37  Am.  Dec. 
561;  Wilder  v.  Davenport,  58  Vt.  642;  Brady 
v.  Sadler,  16  Ont.  49,  affirmed  17  Onl.  App.  365; 
Borkenhagen  v.  VianJen,  82  Wis.  206.  See 
also  the  title  Buundariks,  vol.  4,  p.  789. 

Description  by  Congressional  Subdivision.  —  See 
Armstrong  v.  Brownfield,  32  Kan.  116. 

Where  there  Is  No  Reference  to  a  Monument  or 
other  more  detinue  description,  the  quantity 
of  land  named  governs  the  construction  of  the 
deed.  Pierce  v.  Faunce,  37  Ms.  63;  Hodges 
v,  Denny,  86  Ala.  229  See  also  Blaney  v. 
Rice,  20  Pick.  (Mass)  62,  32  Am.  Dec.  204; 
Winston  v.  Browning,  61  Ala.  80;  Harrison 
v.  Talbot,  2  Dana  (Ky.)  25S. 

1.  Sale  in  Gross.  —  Rogers  v.  Garnelt,  4  T. 
B.  Mon.  (Ky.)  277;  Pollock  Wilson,  3  Dana 
(Ky.)  25;  Bellamy  v.  McCarthy,  75  Tex.  294; 
Franco-Texan  Land  Co.  v.  Simpson,  1  Tex. 
Civ.  App.  602;  Weaver  v.  Carter,  10  Leigh 
(Va.)  39;  Russell  v.  Keeran,  8.  Leigh  (Va.)  9; 
Hull  v.  Cunningham,  1  Munf.  (Va.)  330;  Pen- 
dleton v.  Stewart,  5  Call  (Va.)  1,  2  Am.  Dec. 
583;  Benson  v.  Humphreys,  75  Va.  196; 
Anderson  v.  Snyder,  21  VV.  Va.  632;  Depue  v. 
Sergent,  21  W.  Va.  326;  Crislip  v.  Cain,  19  \V. 
Va.  551;  Pratt  v.  Bowman,  37  VV.  Va.  721. 

Sale  in  Gross  —  Not  Conclusive.  — Though 
usually  the  term  "  more  or  less  "  indicates  a 
sale  in  gross,  it  is  nevertheless  not  conclu- 
sive. See  Franco- Texan  Land  Co.  v.  Simp- 
son, r  Tex.  Civ.  App.  600. 

Sale  by  Acre.  —  But  where  the  boundaries 
are  not  stated  with  precision,  and  ihe  purchase 
money  is  at  so  much  per  acre,  and  no  gross 
sum  is  mentioned,  it  has  been  held  that  the 
sale  is  by  the  acre  an  i  not  in  gross.  Bailey 
v.  Snyder,  13  S.  &  R.  (Pa.)  160. 

In  Camp  v.  Norflect,  83  Va.  380,  it  was  said: 
"As  was  said  by  Judge  Tucker  in  Keyton  v. 
Brawford,  5  Leigh  (Va.)  39,  '  though  such  a 
contract  of  hazard  is  valid,  it  is  not  to  be 
readily  presumed  unless  it  is  clearly  sustained 
by  the  facts,"  *  *  *  and  the  courts  '  will 
take  it  that  a  contract  is  by  the  acre  when- 
ever it  does  not  clearly  appear  that  the  land 
was  sold  by  the  tract,  and  not  by  the  acre.'  " 

Executory  Contracts.  —  Where,  under  an 
executory  contract  for  the  sale  of  land  at  so 


much  per  acre,  a  deed  is  accepted  by  the  vendee 
which  states  the  consideration  in  gross  and 
recites  that  the  land  conveyed  contains  a 
certain  number  of  acres,  "  mote  or  less,"  such 
acceptance  is  not  inconsistent  with  a  reserva- 
tion by  the  parlies  of  a  right  to  fix  the  amount 
of  the  purchase  money  by  a  subsequent  survey. 
Although  the  deed  may  justify  the  inference 
of  a  sale  in  bulk,  and  not  by  the  acre,  it  is  an 
inference  of  a  fact  collateral  io  the  purpose  of 
the  conveyance;  and  under  the  rule  that  the 
consideration  clause  of  a  deed  is  open  for  ex- 
planation for  any  purpose  except  to  defeat  the 
conveyance,  this  inference  may  be  rebutted. 
Murdock  v.  Gilchrist,  52  N.  Y.  242. 

Burden  of  Proof.  —  In  Watson  v.  Cline,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  1038,  it  was  held 
that  where  a  deed  conveyed  the  land  by  metes 
and  bounds,  and  stated  that  the  tract  contained 
a  certain  number  of  acres  more  or  less,  the 
sale  is  in  gross  and  not  by  the  acre,  and  if  it 
contains  less  the  burden  of  proof  is  on  the  pur- 
chaser to  show  that  the  parlies  had  a  different 
intention. 

2.  Fannin  v.  Bellomy,  5  Bush  (Ky.)  665; 
Young  v.  Craig,  2  Bibb  (Ky  )  270;  M'Coun  v. 
Delany,  3  Bibb  (Ky.)  46,  6  Am.  Dec.  635; 
O'Connell  v.  Duke,  29  Tex.  299,  94  Am.  Dec. 
282;  Rich  v.  Ferguson,  45  Tex.  399.  Cent/are 
Sea  v.  McLean.  14  Can.  Sup.  Ci.  632. 

Distinction  Eetween  Sale  in  Gross  and  by  the 
Acre.  —  The  distinction-  pointed  out  in  Pendle- 
ton v.  Stewart,  5  Call  (Va.)  1,  2  Am.  Dec.  583, 
between  a  sale  in  gross  and  a  sale  by  the  acre 
is  as  follows:  where  the  sale  is  by  the  acre 
for  a  stipulated  number  of  acres,  the  words 
"  more  or  less  "  will  cover  only  very  small 
errors,  such  as  might  reasonably  be  imputed 
to  the  variation  of  inslr  uments  or  other  similar 
causes;  but  if  it  is  a  sale  in  gross  and  it  is 
fully  understood  that  the  contract  is  to  sell  a 
tract  of  land,  as  it  may  contain  more  or  less, 
both  parties  are  presumed  to  take  the  risk  of 
an  excess  or  deficiency  in  the  quantity.  See 
also  Hodges  v.  Denny,  F6  Ala.  230. 

3.  Materia!  Difference  —  Mistake  —  Relief 
Granted  —  England.  —  Poriman  v.  Mill,  2  Ru?s. 
570;  Townshend  v.  Stangrcom,  6  Ves.  Jr.  340; 
Stapylton  v.  Scott,  13  Ves.  Jr.  425;  Hill  v. 
Buckley,  17  Ves.  Jr.  394 

United  States. — Thomas  v.  Perry,  Pet.  (C. 
C.)  58;  Stebbins  v.  Eddy,  4  Mason  (U.  S.) 
414. 

Arkansas.  —  Drake  v.  Eubanks,  61  Ark.  120; 
Hanrell  v.  Hill,  19  Ark.  102,  68  Am.  Dec.  212. 
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discrepancy  between  the  actual  quantity  of  land  conveyed  and  that  described 
is  so  great  as  to  warrant  the  interference  of  a  court  of  equity  on  the  ground 
of  mistake,  the  words"  more  or  less"  must  be  construed  with  reference  to 
the  particular  circumstances  under  and  in  relation  to  which  they  are  used.1 
So  although  the  sale  be  in  gross,  yet  if  the  vendor  induces  the  vendee  to 
purchase  by  falsely  representing  to  him  that  the  land  contains  a  specified 
number  of  acres,  "  more  or  less,"  and  the  vendee,  relying  on  the  truth  of 
such  representation,  purchases  the  land  as  containing  about  that  number  of 
acres,  at  a  price  which  he  would  not  otherwise  have  given,  such  represen- 
tation, even  where  there  is  no  fraud,  amounts  to  an  implied  warranty  of  the 
number  of  acres,  and  the  vendor  may  be  compelled  to  account  to  the  vendee 
for  any  deficiency  in  the  quantity  of  land.  A  fortiori  the  vendor  would  be 
entitled  to  relief  if  there  was  actual  fraud  on  the  part  of  the  vendee.2 


Indiana.  —  Cravens  v.  Kiser,  4  Ind.  512; 
Tyler  v.  Anderson,  106  Ind.  186. 

Iowa.  —  Hosleton  v.  Dickinson,  51  Iowa  252. 

Kentucky.  —  Skinner  v.  Walker,  98  Ky.  729; 
Shipp  v.  Swann,  2  Bibb  (Ky.)  82;  Young  v. 
Craig,  2  Bibb  (Ky.)  271;  Harrison  v.  Talbot, 
2  Dana  (Ky.)  258. 

Maryland. — Anlrews  v.  Scotton,  2  Bland 
(Md.)646;  Hurt  v.  Stull,  3  Md.  Ch.  24,  affirmed 
9  Gill  (Md.)  446. 

New  Hampshire .  —  Newton  v.  Tolles,  66  N. 
H.  136. 

New  Jersey.  —  Couse  v.  Boyles,  4  N.  J.  Eq. 
212,  38  Am.  Dec,  514;  Weart  v.  Rose,  16  N.  J. 
Eq.  290. 

New  York.  —  Belknap  v.  Sealey,  14  N.  Y. 
143,  67  Am.  Dec.  120;  Paine  v.  Upton,  87  N. 
Y,  327,  41  Am.  Rep.  371. 

Pennsylvania.  —  Painter  v.  Wilson,  197  Pa. 
St.  434. 

Tennessee.  — Bigham  v.  Madison,  103  Tenn. 
362. 

Texas.  —  Wheeler  v.  Boyd,  69  Tex.  293; 
Smith  v.  Fly,  24  Tex.  345,  76  Am.  Dec.  109. 

Virginia.  —  Hull  v.  Cunningham,  1  Munf. 
(Va.)  330;  Quesnel  v.  Woodlief,  2  Hen.  &  M. 
(Va.)  173,  note;  Camp  v.  Norflest,  83  Va.  380. 

West  Virginia.  —  Pratt  v.  Bowman,  37  W. 
Va.  7'5- 

Omission  of  Words  "More  or  Less."  —  As  to 

proof  that  the  words  "  more  or  less"  should 
have  followed  the  statement  of  quantity  in  a 
deed  or  written  contract,  by  an  agreement  of  the 
parties,  but  were  omitted  by  mistake,  see  Kent 
v.  Carciud,  17  Md.  291;  Mendenhall  v.  Steckel, 
47  Md.  453,  28  Am.  Rep.  481. 

Warranty  that  Thing  Sold  Will  Correspond  to 
Representation. —  In  Pendleton  v.  Stewart,  5 
Call  (Va.)  1,  2  Am.  Dec.  583,  it  was  said: 
"  The  principles  established  by  the  decree  in 
the  case  of  jollife  v.  Hite,  1  Call  (Va.)  329, 
seem  to  me  to  be  perfectly  correct,  and  imply 
that  the  warranty  tacitly  annexed  to  every 
contract,  that  the  thing  bought  or  sold  shall 
correspond  with  the  representation  made  of 
it  at  the  time  of  concluding  the  contract  be- 
tween the  parties,  is  neither  waived  nor 
destroyed  by  the  insertion  of  the  words  '  more 
or  I.ess  '  in  a  contract  for  the  sale  of  lands  by 
a  specific  number  of  acres,  if  an  error  beyond 
what  may  reasonably  be  imputed  to  the  varia- 
tion of  instruments  or  other  similar  causes  be 
afterwards  discovered." 

1.  Bromberg  71.  Yukers,  108  Ala.  577.  See 
also  infra,)  this  section,  Illustrations  of  Ma- 
terial and  Immaterial  Differences. 


The  Value  or  Price  Per  Acre  agreed  upon  has 
much  to  do  with  the  judgment  of  the  court  in 
determining  what  excess  or  deficiency  will  be 
covered  by  the  phrase  "  more  or  less." 
Frenche  v.  Chancellor,  51  N.  J.  Eq.  624,  40 
Am.  St.  Rep.  548.  See  also  Tarbell  v.  Bow- 
man, 103  Mass.  341;  Wilson  v.  Randall,  67  N. 
V.  338;  Stevens  v.  Mc Knight,  40  Ohio  St.  341. 

2.  Fraud  or  False  Representations  —  United 
States.  —  Stebbins  v.  Eddy,  4  Mason  (U.  S.) 
414. 

Arkansas  — Harrell  v.  Hill,  19  Ark.  102,  68 
Am.  Dec.  202. 

Indiana.  —  Cravens  v.  Kiser,  4  Ind.  512; 
Tyler  v  Anderson,  106  Ind.  185. 

Iowa.  —  Hosleton  v.  Dickinson,  51  Iowa  244. 
Kentucky.  —  M'Coun    v.    Delany,    3  Bibb 
(Ky.)  46.  6  Am.  Dec.  635. 

Maryland. —  Moncrieif  v.  Goldsborough,  4 
Har.  &  M.  (Md.)  281,  1  Am.  Dec.  407. 

New  Jersey.  —  Read  v.  Cramer,  2  N.  J.  Eq. 
277,  34  Am.  Dec.  204. 

{lew  York.  —  Belknap  v.  Sealey,  14  N.  Y. 
150,  67  Am.  Dec.  120. 

Texas.  —  Franco-Texan  Land  Co.  v.  Simp- 
son, 1  Tex.  Civ.  App.  600. 

Virginia.  —  Anthony  v.  Oldacre,  4  Call  (Va.) 
489;  Bedford  v.  Hickman,  5  Call  (Va.)  236. 

West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
501;  Anderson  v.  Snvder,  21  W.  Va.  647; 
Depue  v.  Sergent,  21  W.  Va.  326;  Sine  v.  Fox, 
33  W.  Va.  521;  Boggs  z\  Harper,  45  W.  Va. 
554- 

Failure  to  Disclose  Eesult  of  Survey.  —  Anthony 

v.  Oldacre,  4  Call  (Va.)  489. 

Auction.  —  Where  a  party  sells  land  by 
auction  as  containine  a  certain  number  of 
acres,  more  or  less,  but  knows  that  the  land 
is  deficient  in  the  quantity  stated,  and  em- 
ploys a  by-bidder  unknown  to  the  purchaser, 
to  enhance  the  price  of  the  land,  the  sale  will 
be  set  aside  as  fraudulent.  Moncrieff  v.  Golds- 
borough,  4  Har.  &  M.  (Md.)  281,  1  Am.  Dec. 
407. 

Vendor's  Title  Papers.  —  A  vendor  who  con- 
veys a  tract  of  land  with  general  warraniy  as 
containing  by  estimation  a  specified  quantity, 
more  or  less,  when  in  fact  his  own  title  papers 
call  for  less  than  such  specified  quantity,  is 
bound  to  make  good  the  difference  to  the  pur- 
chaser. M'Coun  v.  Delany,  3  Bibb  (Ky)  47, 
6  Am.  Dec.  635;  Veeder  v.  Fonda,  3  Paige 
(N.  YO94;  Duval  v.  Ross,  2  Munf.  (Va.)  290; 
Nelson  v.  Matthews,  2  Hen.  &  M.  (Va.)  164. 

Wilful  Deception.  —  In  a  conveyance  of  land 
sold  by  the  tract  or  entire  body,  and  not  by 
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Remedy.  —  When  a  case  arises  which  justifies  equitable  relief  the  court  will 
order  cither  an  abatement  of  the  purchase  price  1  or  the  rescission  of  the 
contract,2  according  to  the  circumstances  of  the  particular  case. 

2.  Executory  Contracts.  —  In  an  executory  contract  for  the  sale  and  pur- 
chase of  land  for  an  entire  sum,  the  insertion  of  the  words  "more  or  less," 
or  equivalent  words,  will  control  a  statement  of  the  quantity  of  land  or  of 
the  length  of  one  of  the  boundary  lines  in  the  same  manner  as  it  would  in  a 
deed,  so  that  neither  party  will  be  entitled  to  relief  on  account  of  a  deficiency 
or  surplus  unless  in  case  of  so  great  a  difference  as  will  naturally  raise  the 
presumption  of  fraud  or  gross  mistake  in  the  very  essence  of  the  contract.3 

3.  Public  Lands.  — ■  Every  patent  for  land  from  the  state  binds  it  to 
warrant  to  the  grantee  and  his  assigns  that  the  land  described  shall  contain 
the  number  of  acres  specified,  and  the  allowance  covered  by  the  words  "more 
or  less  "  should  be  restricted  to  a  reasonable  one  for  small  errors  in  surveys 
and  variations  in  instruments.  The  remedy  for  a  deficiency  is  not  pecuniary, 
but  lies  in  adding  to  the  tract  patented  contiguous  vacant  land  under  a  war- 
rant of  resurvey.*  And  the  same  rule  obtains  in  the  case  of  grants  of  land 
from  the  United  States.  The  words  "a  little  more  or  less  "  are  said  to  have 
no  meaning  in  a  system  of  location  and  survey  like  that  of  the  United  States, 
and  the  claim  of  a  grantee  is  valid  for  the  amount  clearly  expressed  in  the 
patent.5 

the  acre,  the  qualifying  words  "  more  or  less  " 
will  cover  any  deficiency  which  does  not  justify 
a  suspicion  of  wilful  deception  or  mistake 
equivalent  thereto.  This  is  true  whether 
there  was  or  was  not  wilful  deception  in  fact. 
By  accepting  such  a  conveyance  the  vendee 
waives  not  only  any  mistake,  but  any  decep- 
tion as  to  quantity,  unless  (keeping  in  view 
the  object  of  the  purchase  and  all  the  attend- 
ant circumstances)  some  wilful  decepiion  or 
gross  mistake  would,  after  ascertaining  the 
true  quantity,  be  suggested  to  the  mind  by  a 
mere  comparison  of  that  quantity  with  the 
quantity  named  in  the  descriptive  words. 
Estes  s.  Odoin,  91  Ga  600. 

1.  Abatement  of  Purchase  Price.  —  Hill  v. 
Buckley,  17  Ves.  Jr.  394.:  Harrell  v.  Hill,  19 
Ark.  102,  63  Am.  Dec.  202;  Cravens  v.  Kiser, 
4  Ind.  512;  Tyler  v.  Anderson,  106  Ind.  185; 
Couse  v.  Boyles,  4  N.  J.  Eq.  212,  38  Am.  Dec. 
514;  Depue  v.  Sergent,  21  W.  Va.  326;  Boggs 
v.  Harper,  45  W.  Va.  554. 

2.  Rescission.  —  Read  v.  Cramer,  2  N.  J.  Eq. 
277,  34  Am.  Dec.  204;  Belknap  v.  Sealey,  14 
N.  Y.  147,  67  Am.  Dec.  120;  Bigham  v.  Madi- 
son, 103  Tenn.  358;  Crislip  v.  Cain,  19  W.  Va. 
438. 

Reconveyance  to  Grantor.  —  Read  v.  Cramer, 
2  N.  J.  Eq  277,  34  Am.  Dec.  204. 

3.  Executory  Contracts.  —  Noble  v.  Googins, 
99  Mass.  235;  Coughenour  v.  Stauft.  77  Pa.  Si. 
192.  And  see  supra,  this  section.  Deeds;  infra, 
this  section,  Illustrations  of  Material  ami  Im- 
material Differences, 

Distinction  Between  Executory  and  Executed 
Contracts.  —  In  Paine  v.  Upton,  87  N.  Y.  327, 
41  Am.  Rep.  371,  it  was  held  that  there  is  no 
distinction  between  executory  and  executed 
contracts  in  regard  to  the  right  of  a  court  of 
equity  to  grant  relief.  See  also  Harrison  v. 
Talbot,  2  Dana  (Ky.)  258. 

It  would  seem,  however,  that  the  courts  are 
more  ready  to  grant  relief  in  the  case  of  an 
executory  than  of  an  executed  contract. 
Ketchum  v.  Stout,  20  Ohio  456. 
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Relief.  —  Equity  will  rescind  an  executory 
contract  for  mistake  if  the  deficiency  is  ma- 
terial, notwithstanding  the  use  of  the  words 
"  more  or  less."  Belknap  v.  Sealey,  14  N.  Y. 
143,  67  Am.  Dec.  120.  And  in  King  v.  Brown. 
54  Ind.  375,  a  purchaser  was  held  to  be  entitled 
to  an  abatement. 

4.  State  Lands.  —  Hoffman  v.  Johnson,  1 
Bland  (Md.)  103,  in  which  case  a  deficiency  of 
twenty-two  and  one-half  acres  where  a  patent 
called  for  four  hundred  and  twenty-four  and 
one-half  acres  was  held  to  be  too  great;  Brown 
v.  Wallace,  4  Gill  &  J.  (Md.)  488,  wherein  it 
was  said  of  the  words  "  more  or  less  "  thai 
"  the  proprietary  instructions  fixed  it  as  a  rule 
for  the  land  office,  as  to  giants  from  the  state, 
that  they  should  be  allowed  to  cover  no  more 
than  ten  per  cent.,  but  there  has  been  no  rule 
esta  blis  hed  as  to  oth  erg  ranis  or  conveyances." 
See  also  Anderson  v.  Foulke,  2  Har.  &  G 
(Md.)  358;  Brown  v.  Wallace,  2  Bland  (Md.) 
596;  Andrews  v.  Scotlon,  2  Bland  (Md.)  645. 
And  see  the  title  Public  Lands. 

5.  Public  Lands.  —  U.  S.  v.  Fossat,  20  How. 
(U.  S.)  413- 

Where  a  grant  of  land  in  California  de- 
scribed it  by  name  and  boundaries,  and  then 
slated  that  the  land  of  which  domain  was  made 
was  one  league  in  length  and  three-quarters 
of  a  league  in  breadth,  a  Utile  more  or  less, 
as  shown  by  the  map  which  went  wilh  the 
expediente,  with  the  usual  reservations  of  the 
sobrante  or  overplus  to  the  use  of  the  nation, 
the  grant  was  confirmed  to  the  extent  of  one 
league  in  length  and  three-quarters  of  a  league 
in  breadth,  without  extending  it  to  the 
boundaries  mentioned.  Gonzales  v.  U.  S.,  22 
How.  (U.  S.)  161.  See  also  Marsh  v.  U.  S  , 
Hoffm.  Land  Cas.  (U.  S  )  301,  16  Fed.  Cas. 
No.  9,120. 

Where,  from  a  tract  of  land  known  by  a 
particular  name,  grants  of  two  parcels  had 
been  made,  and  a  petition  for  a  grant  of  the 
surplus  remaining  was  presented  to  the  gov- 
ernor of  the  department  of  California,  and  to 
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4.  Illustrations  of  Material  and  Immaterial  Differences.  —  It  is  impossible  to 
give  a  general  rule  to  determine  what  will  constitute  such  a  material  difference 
between  the  quantity  actually  contained  in  a  tract  of  land  and  the  quantity 
represented  as  a  given  amount,  "  more  or  less,"  in  a  conveyance  or  contract, 
as  will  warrant  the  interference  of  a  court  of  equity;  but  besides  the  cases 
cited  in  the  preceding  sections,  many  illustrations  of  what  has  been  held  to 
constitute  or  not  to  constitute  such  a  difference  will  be  found  in  the  note 
hereto.1 


the  description  of  the  land  solicited  were 
added  the  words"  the  extent  of  which  is  about 
five  leagues,  more  or  less,"  it  was  held  that 
these  words  were  not  a  limitation  upon  the 
quantity  solicited,  but  were  a  mere  conjectural 
estimate  of  the  extent  of  the  surplus.  U.  S. 
v.  D'Aguirre,  I  Wall.  (U.  S)  311. 

Mexican  Grant. —  Where  a  Mexican  grant 
described  the  land  by  metes  and  bounds  and 
stated  the  quaniity  to  be  one  square  league,  a 
little  more  or  less,  it  was  held  that  the  whole 
quantity  of  land  embraced  should  pass,  al- 
though it  embraced  considerably  over  a 
league.  U.  S  ;■/.  Estudillo,  Hoffin.  Land  Cas. 
(U.  S.)  204,  25  Fed.  Cas.  No.  15,058.  See  also 
the  title  Spanish  Land  Grants. 

1.  Immaterial  Differences  —  England.  —  De- 
ficiency of  five  acres  in  a  conveyance  of  forty- 
one  acres.  Winch  v.  Winchester,  1  Ves.  &  B. 
375- 

Canada.  —  See  Sea  v.  McLean,  14  Can.  Sup. 
Ct.  632. 

United  States.  —  In  a  conveyance  of  forty- 
seven  and  one-half  acres,  more  or  less,  for  the 
consideration  of  two  thousand  five  hundred 
dollars,  a  deficiency  of  seven  acres  was  held  to 
be  immaterial.  Stebbins  v.  Eddy,  4  Mason 
(U.  S  )4t4 

Alabama.  —  Deficiency  of  thirty-one  acres 
in  a  conveyance  of  five  hundred  acres,  more 
or  less.  Frederick  v.  Youngblood,  19  Ala.  680, 
54  Am.  Dec.  210. 

Delaware.  —  Excess  of  one  hundred  and 
fourteen  acres  in  a  conveyance  of  "  two  hun- 
dred acres,  be  the  same  more  or  less."  Dale 
v.  Smith,  1  Del.  Ch.  1,  12  Am.  Dec.  64. 

Georgia.  —  Deficiency  of  seven  acres  where 
the  description  in  the  deed  was  forty  acres. 
Estes  v.  Odom,  91  Ga.  600. 

Indiana.  —  Deficiency  of  twelve  acres  appur- 
tenant to  a  mill,  where  the  deed  called  for 
forty-two  acres.  Langsdale  v.  Girton,  51  Ind. 
99.  The  mill  site  was  the  chief  object  of  the 
conveyance. 

Deficiency  of  fifty-four  acres  in  a  convey- 
ance of  four  hundred  and  fiflv-one  acres,  more 
or  less,  for  a  consi  Jeration  of  twenty  thousand 
dollars.    King  v.  Brown,  54  Ind.  368. 

Kentucky.  —  Excess  of  fifty-six  acres  in  a 
conveyance  of  four  hundred  and  twenty-five 
acres,  more  or  less.  Young  v.  Craig,  2  Bibb 
(Kv.)  270. 

Under  a  conveyance  of  a  tract  of  eighty  acres, 
more  or  less,  including  a  mill  site,  whereas  in 
fact  the  tract  contained  only  sixty  acres,  it  was 
held  that,  the  mill  site  being  the  main  object 
of  the  purchase,  the  deficiency  was  not  such 
as  to  justify  the  rescission  of  the  contract. 
Pollock  v.  Wilson,  3  Dana  (Ky.)  25. 

Deficiency  of  eleven  acres  where  the  deed 
called  for  ninety-eight  acres.  Williford  v. 
Bentley,  5  J.  J.  Marsh.  (Ky.)  iSj. 


Excess  of  two  hundred  and  eighty-three 
acres  on  a  purchase  in  gross  of  two  thousand 
acres.  Rogers  v.  Garnett,  4  T.  B.  Mon.  (Ky.) 
269. 

Maine.  —  Where  land  was  conveyed  as  con- 
taining "  sixty-seven  acres,  more  or  less,"  a 
subsequent  conveyance  using  the  same  de- 
scription as  in  the  first  deed  except  that 
"  twenty-five  "  was  used  instead  of  "  sixty- 
seven  "  was  held  to  convey  the  whole  tiact. 
Pierce  v.  Faunce,  37  Me.  63. 

Deficiency  of  thirty-five  acres  in  a  convey- 
ance of  three  hundred  and  twenty  acres.  Clark 
v.  Scammon,  62  Me.  47. 

Compare  Libby  v.  Dickey,  85  Me.  362.  wherein 
it  was  said  obiter  that  fifty  acres  off  from  eight 
hundred  acres,  more  or  less,  would  not  be 
such  a  difference  as  to  invalidate  the  contract. 

Maryland.  —  Deficiency  of  fifty-five  acres 
where  the  tract  was  to  contain  nine  hundred 
and  ninety-eight  acres,  more  or  less,  and  was 
sold  at  nine  dollars  per  acre.  Jones  v.  Plater, 
2  Gill  (Md.)  125,  41  Am.  Dec.  408. 

Deficiency  of  twenty-eighi  acres  where  the 
deed  called  for  one  hundred  and  seventy-three 
acres.  Hurt  v.  Stull,  3  Md.  Ch.  24,  affirmed  9 
Gill  (Md  )45C 

Deficiency  of  fourteen  acres  where  the  deed 
called  for  one  hundred  acres.  Smallwood  v. 
Hatton.  4  Md.  Ch.  95. 

Deficiency  of  one  hundred  and  four  acres 
where  the  deed  called  for  four  hundred  and 
eighty-two  acres.  Hall  v.  Mayhew.  15  Md.  551. 

Deficiency  of  fifty-three  acres  in  a  deed  call- 
ing for  one  hundred  and  eighty-seven  acres, 
where  the  land  was  appurtenant  to  a  factory. 
Slothower  v.  Gordon,  23  Md.  I. 

Massachusetts.  —  Excess  of  three  feet  where 
the  call  was  for  eighty-five  feet,  more  or  less. 
Blaney  v.  Rice,  20  Pick.  (Mass.)  62,  32  Am. 
Dec.  204. 

Deficiency  of  fifty  feet  from  twohundred  and 
twenty  feet  in  a  boundary.  Noble  v.  Googins, 
99  Mass.  231. 

An  assessment  was  made  upon  the  petiticn- 
er's  land  as  upon  sixty-five  acres.  The  agreed 
facts  stated  the  quantity  of  land  as  follows: 
"An  area  of  about  fifty-five  acres,  more  or 
less."  It  was  held  that  this  did  not  entitle 
the  petitioner  to  an  abatement  of  taxes.  Pin- 
gree  v.  Berkshire  County,  102  Mass.  76. 

Minnesota.  —  Deficiency  of  two  and  eighty- 
five  one-hundredths  acres  where  the  deed 
called  for  twenty  acres,  more  or  less.  Aus- 
trian v.  Dean,  23  Minn.  62, 

Mississippi.  —  Deficiency  of  eighty  acres  in 
a  conveyance  of  one  thousand  acres,  more  or 
less.    Phipps  v.  Tarpley,  24  Miss.  597. 

JVe7v  Jersey.  —  Deficiency  of  two  acres  where 
the  deed  called  for  thirty  nine  acres  and  the 
sale  was  in  gross,  Clark  v.  Carpenter,  19  N. 
J.  Eq.  328. 
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II.  Personal  Property.  —  The  words  "more  or  less,"  as  applied  to  quan- 
tity in  contracts  relating  to  personal  property,  are  to  be  construed  as  qualify- 
ing a  representation  or  statement  of  an  absolute  and  definite  amount  so 
that  neither  part}'  to  a  contract  can  avoid  it  or  set  it  aside  by  reason  of  any 
deficiency  or  surplus  not  occasioned  by  fraud  or  want  of  good  faith,  if  there 


.  Deficiency  of  four  and  one-half  acres  in  a 
tract  of  nearly  one  hundred  acres.  Melick  v. 
Dayton,  34  N.J,  Eq.  250. 

Deficiency  of  one  acre  and  a  fraction  in  a 
conveyance  of  one  hundred  and  ninety-five 
acres  more  01  less.  Frenche  v.  Chancellor,  51 
N.  J,  Eq.  624,  40  Am.  Si.  Rep.  548. 

New  York.  —  Whsre  the  description  of  land 
conveyed  was  six  hundred  acres,  more  or  less, 
and  the  lot  upon  actual  survey  was  found  lo 
contain  oniy  four  hundred  and  twenty-one 
acres,  it  was  held  that  the  enumeration  of 
quantity  was  not  o(  the  essence  of  the  contract. 
Mann  v.  Pearson,  2  Johns.  (N.  Y.)  39. 

Parol  description  of  a  lot  sold  in  gross  as 
being  one  hundred  and  thirty-six  by  one  hun- 
dred and  t.venly-eight  and  one-half  feet,  more 
or  less;  actual  dimensions  one  hundred  and 
nineteen  by  ninety-seven  feet.  Marvin  v. 
Bennett,  8  Paige  (N.  Y.)  312,  26  Wend.  (N.  Y.) 
169. 

Deficiency  of  five  feet  where  the  deed  called 
for  seventy-five  feet.  Morris  Canal  Co.  v.  Em- 
mett,  9  Paige  (NT.  Y.)  168,  37  Am.  Dec.  388. 

Deficiency  of  ten  acres  where  the  deed  called 
for  ninety-six  acres  in  a  sale  in  gross.  Faure 
v.  Martin,  7  N.  Y.  210,  57  Am.  Dec.  515. 

In  1  Sugden  on  Vendors,  p.  526,  referring  to 
Anonymous,  2  Freem.  107,  it  is  said:  "A 
case  is  said  to  have  been  decided,  where  a 
man  conveyed  his  land  by  the  quantity  of  one 
hundred  acres  were  it  more  or  less,  and  it  was 
not  above  sixty  acres;  but  the  purchaser  had 
no  relief  because  it  was  his  own  laches."  But 
this  case  w  is  doubted  in  Paine  v.  Upton,  87 
N.  Y.  327,  41  Am.  Rep.  377,  and  Stebbins  v. 
Eddy,  4  Mason  (U.  S.)  418. 

North  Carolina.  —  See  McArthur  v.  Morris, 
84  N  Car.  405. 

Ohio.  —  Deficiency  of  forty-nine  acres  in  a 
conveyance  of  two  hundred  and  fifteen  acres, 
more  or  less,  where  the  purchase  price  was 
three  thousand  dollars.  Ketchum  v.  Stout,  20 
Ohio  453.  Compare  Stevens  v.  McKnight,  40 
Ohio  St.  341. 

Pennsylvania.  —  Excess  of  forty-three  acres, 
Galbraith  7/.  Galbraith,  6  Watts  (Pa.)  112, 
and  of  thirteen  acres.  Glen  v.  Glen,  4  S.  & 
R.  (Pa.)  488,  in  conveyances  of  two  hundred 
acres,  more  or  less. 

Excess  of  forty-five  acres  in  land  sold  at 
auction,  where  the  quantity  advertised  was 
three  hundred  acres.  Ashcom  v.  Smith,  2  P. 
&  W.  (Pa.)  211,  21  Am.  Dec.  437. 

Deficiency  of  eighty-eight  acres  in  a  convey- 
ance of  nine  hundred  and  ninety-one  acres, 
more  or  less.  Smith  v.  Evans,  6  Binn.  (Pa.)  102. 

South  Carolina.  —  Deficiency  of  forty  acres 
in  a  tract  said  to  contain  nine  hundred  acres, 
more  or  less,    Douthit  v.  Hipp,  23  S.  Car.  205. 

Virginia.  —  Deficiency  of  eight  acres  in  a 
conveyance  of  five  hundred  and  fifty-two 
acres.  Nelson  v.  Matthews,  2  Hen.  &  M. 
(Va.)  164. 

Deficiency  of  one  hundred  and  sixty  acres 


out  of  eleven  hundred  acres  in  a  sale  in  gross. 
Pendleton  v.  Stewart,  5  Call  (Va.)  t,  2  Am. 
Dec.  583. 

Deficiency  of  two  hundred  acres  in  a  con- 
veyance of  one  thousand  acres,  more  or  less, 
for  a  consideration  of  six  thousand  five  hun- 
dred dollars.  Caldwell  v.  Craig,  21  Gratt. 
(Va.)  132. 

Deficiency  of  twenty-eight  acres  in  a  con- 
veyance of  two  hundred  and  seventy-four 
acres,  more  or  less,  for  a  consideration  of  six 
thousand  dollars.    Graham  v.  Larmer,  87  Va. 

222. 

Material  Differences  —  England,  —  Deficiency 
of  nearly  one  hundred  acres  in  a  conveyance 
of  three  hundred  and  forty-nine  acres,  more  or 
less.    Portman  v.  Mill,  2  Russ.  570. 

Alabama.  —  Deficiency  of  twenty-five  acres 
from  one  hundred  and  seven  acres.  Hodges 
v.  Denny,  86  Ala.  226. 

Arkansas.  —  Deficiency  of  eighty-four  acres 
where  the  contract  was  for  one  hundred  and 
eighty  acres.  Harrell  v.  Hill,  19  Ark.  102,  68 
Am.  Dec.  203. 

Indiana.  —  Deficiency  of  thirty-seven  acres 
where  the  land  was  described  as  "  containing 
one  hundred  and  twenty-one  acres,  more  or 
less."  Solinger  v.  Jewett,  25  Ind.  479,  87  Am. 
Dec.  372. 

Iowa.  —  Where  the  deed  described  the  tract 
as  containing  "thirty  acres,  more  or  less," 
and  in  fact  it  contained  a  little  less  than  nine- 
teen, it  was  held  that  the  deficiency  was  not 
covered  by  the  words  "more  or  less,"  and  that 
equity  would  grant  relief.  Hosleton  v.  Dick- 
inson, 51  Iowa  244. 

Kentucky.  —  Excess  of  thirty-three  acres  over 
seventy-two  acres.  Shipp  v.  Swann,  2  Bibb 
(Ky.)82. 

In  Harrison  v.  Talbot,  2  Dana  (Ky.)  258,  the 
court  refused  to  compel  a  vendor  to  convey 
four  hundred  and  ninety  acres  on  a  sale  of  a 
tract  estimated  and  paid  for  as  containing  four 
hundred  acres,  more  or  less. 

Maine.  —  It  has  been  said  that  thirty  per 
cent,  would  entitle  the  party  to  relief.  Libby 
v.  Dickey,  85  Me.  367,  in  which  case,  however, 
the  deficiency  was  nearly  fifty  per  cent. 

Maryland.  —  Deficiency  of  twenty-two  and 
one  half  acres  where  a  patent  called  for  four 
hundred  and  twenty-four  and  one  half  acres. 
Hoffman  v.  Johnson,  1  Bland  (Md.)  103. 

New  Jersey,  —  Excess  of  twenty-seven  acres 
where  the  deed  conveyed  fifteen  acres,  more 
or  less.  Read  v.  Cramer,  2  N.  J.  Eq.  277,  34 
Am.  Dec.  204. 

Deficiency  of  nearly  thirty  acres  where  the 
deed  called  for  one  hundred  and  thirty-five 
acres,  there  being  mistake.  Couse  v.  Boyles, 
4  N.  J.  Eq.  212,  38  Am.  Dec.  514. 

New  York.  —  Deficiency  of  about  five  acres 
in  a  conveyance  of  nine  acres,  more  or  less. 
Belknap  v.  Sealey,  14  N.  Y.  147,  67  Am.  Dec. 
120. 

Deficiency  of  ni»e  acras  from  ninety-eight 
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is  a  reasonable  approximation  to  the  quantity  specifically  named  as  the  sub- 
ject of  the  contract.  Parol  evidence  is  not  admitted  to  show  that  the  parties 
intended  to  buy  and  sell  a  different  quantity  or  amount  from  that  stated  in 
the  written  contract.  On  the  contrary,  it  is  held  to  be  a  contract  for  the  sale 
of  the  quantity  or  amount  specified;  and  the  effect  of  the  words  "  more  or 
less"  is  only  to  permit  the  vendor  to  fulfil  his  contract  by  a  delivery  of  so 
much  as  may  reasonably  and  fairly  be  held  to  be  a  compliance  with  the  con- 
tract, after  making  due  allowance  for  an  excess  or  short  delivery  arising  from 
the  usual  and  ordinary  causes  which  prevent  an  accurate  estimate  of  the 
weight  or  number  of  articles  sold.  In  other  words,  it  is  an  absolute  contract 
for  a  specific  quantity  within  a  reasonable  limit.  What  is  a  reasonable  limit 
and  substantial  compliance  with  such  contract,  if  the  facts  are  not  in  dispute 
between  the  parties,  is  a  question  for  the  determination  of  the  court.1  The 


acres,  where  the  contract  was  by  acreage. 
Murdock  v.  Gilchrist,  52  N.  Y.  242. 

Deficiency  of  about  seven  and  one-half  acres 
in  a  conveyance  of  a  little  over  fifty-six  actes, 
where  the  price  per  acre  was  three  hundred 
and  fifty  dollars.  Wilson  v.  Randall,  67  N. 
Y.  338. 

Deficiency  of  sixteen  acres  from  two  hun- 
dred and  twenty-two  acres,  where  the  contract 
was  by  acreage.  Paine  v.  Upton,  87  N.  Y. 
327,  41  Am.  Rep.  371. 

North  Carolina.  —  Deficiency  of  three  hun- 
dred and  fifty  five  acres,  of  the  value  of  one 
thousand  two  hundred  and  sixty-six  dollars, 
in  a  conveyance  of  one  thousand  six  hundred 
and  seventy  acres.  Gentry  v.  Hamilton,  3 
Ired.  Eq.  (38  N.  Car.)  376. 

Texas,  —  Deficiency  of  one  hundred  and  fif- 
teen acres  in  the  sale  of  a  tract  of  five  hundred 
acres.  Smith  v.  Fly,  24  Tex.  350,  76  Am. 
Dec.  109. 

Virginia.  —  Deficiency  of  one  hundred  and 
ninety-two  acres  in  a  conveyance  of  eight 
hundred  acres,  more  or  less.  Quesnel  v. 
Woodlief,  2  Hen.  &  M.  (Va.)  173,  note. 

Deficiency  of  one  hundred  and  thirty-five 
acres,  where  the  deed  called  for  nine  hundred 
acres  and  the  vendor  knew  of  the  deficiency 
at  the  time  of  the  sale.  Bedford  v.  Hickman, 
5  Call  (Va.)  236,  2  Am.  Dec.  590. 

Deficiency  of  ten  acres  in  a  tract  purporting 
to  contain  one  hundred  and  sixty-six  acres, 
where  the  land  was  worth  at  least  fifty  dollars 
per  acre.    Triplett  v.  Allen,  26  Gratt.  (Va.)  721. 

1.  Personal  Property.  —  McConnel  v.  Murphy, 
L.  R.  5  P.  C.  203;  Hayward  v.  Scougall,  2 
Campb.  56;  Barker  v.  VVindle.  6  El.  &  Bl.  675, 
88  E.  C.  L.  675;  Ireland  v.  Livingston,  L.  R.  2 
Q.  B.  99;  Stebbins  v.  Eddy,  4  Mason  (U.  S.) 
414;  Chicago  v.  Galpin,  183  111.  399;  Shepard 
v.  Lynch,  26  Kan.  377;  Salmon  7/.  Baykin,  66 
Md.  551;  Cabot  v.  Winsor,  1  Allen  (Mass.) 
550:  Pembroke  Iron  Co.  v.  Parsons,  5  Gray 
(Mass.)  591;  Vail  v.  Rice,  5  N.  Y.  161 ;  McCrea 
v.  Longstreth,  17  Pa.  St.  316. 

In  Patterson  v.  Judd,  27  Mo.  563,  it  was 
said:  "The  term  '  more  '  would  not  compel  a 
party  to  take  an  indefinite  quantity,  nor  would 
the  term  '  less  '  force  him  to  take  a  quantity 
bearing  no  proportion  to  that  stipulated." 

Rules  Laid  Down  by  United  States  Supreme 
Court. —  In  Brawley  v.  U.  S.,  96  U.  S.  168, 
the  United  States  Supreme  Court  laid  down 
the  following  rules  of  construction  where  the 
quantity  to  be  delivered  is  qualified  by  the 


words  "  more  or  less"  or  "about:"  First. 
"  Where  a  contract  is  made  to  sell  or  furnish 
certain  goods  identified  by  reference  to  inde- 
pendent circumstances,  such  as  an  entire  lot 
deposited  in  a  certain  warehouse,  or  all  that 
may  be  manufactured  by  the  vendor  in  a  cer- 
tain establishment,  or  that  may  be  shipped  by 
his  agent  or  correspondent  in  certain  vessels, 
and  the  quantity  is  named  with  the  qualifica- 
tion of  '  about  '  or  '  more  or  less,'  or  words  of 
like  import,  the  contract  applies  to  the  specific 
lot;  and  the  naming  of  the  quantity  is  not 
regarded  as  in  the  nature  of  a  warranty,  but 
only  as  p.n  estimate  of  the  probable  amount, 
in  reference  to  which  good  faith  is  all  that  is 
required  of  the  party  making  it."  Second. 
"  But  when  no  such  independent  circum- 
stances are  referred  to,  and  the  engagement 
is  to  furnish  goods  of  a  certain  quality  or 
character  to  a  certain  amount,  the  quantity 
specified  is  material,  and  governs  the  contract. 
The  addition  of  the  qualifying  words  '  about,' 
'  more  or  less,'  and  the  like,  in  such  cases,  is 
only  for  the  purpose  of  providing  against  ac- 
cidental variations  arising  from  slight  and 
unimportant  excesses  or  deficiencies  in  num- 
ber, measure,  or  weight."  Third.  "  If,  how- 
ever, the  qualifying  words  are  supplemented 
by  other  stipulations  or  conditions  which  give 
them  a  broader  scope  or  a  more  extensive  sig- 
nificancy,  then  the  contract  is  to  be  governed 
by  such  added  stipulations  or  conditions.  As, 
if  it  be  agreed  to  furnish  so  many  bushels  of 
wheat,  more  or  less,  according  to  what  the 
party  receiving  it  shall  require  for  the  use  of 
his  mill,  then  the  contract  is  not  governed  by 
the  quantity  named,  nor  by  that  quantity  with 
slight  and  unimportant  variations,  but  by 
what  the  receiving  party  shall  require  for  the 
use  of  his  mill;  and  the  variation  from  the 
quantity  named  will  depend  upon  his  discre- 
tion and  requirements,  so  long  as  he  acts  in 
good  faith."  See  also,  as  supporting  the  rules 
and  classifications  as  laid  down  in  this  case: 
Gvvillim  v.  Daniell,  2  C.  M.  &  R.  61;  Norring- 
lon  v.  Wright,  1 15  U.  S.  200;  Mertiam  v.  U. 
S.,  107  U.  S.  437,  Robinson  v.  Noble,  8  Pet. 
(U.  S.)  197;  Day  v.  Cross,  59  Tex.  604. 

Where  Number  to  Be  Delivered  Could  Not  Be 
Known.  —  A  parly,  by  his  contract  with  the 
United  States,  was  entitled  to  all  hides  of 
beeves  slaughtered  for  Indians  which  the 
superintendent  of  Indian  affairs  should  decide 
were  not  required  for  their  comfort,  estimated 
to  be  about  two  thousand  more  or  less,  and 
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words  "more  or  less"  have  a  wider  effect  in  contracts  where  the  quantity  or 
number  of  given  articles  is  by  the  express  terms  of  the  contract  left  to  the 
option  of  the  buyer  or  seller,  the  latter  stipulation  controlling  the  expressions 
regarding  quantity.1 

III.  Parol  Evidence.  —  In  the  absence  of  fraud  or  mistake,  parol  evidence 
is  not  admissible  to  show  the  intention  of  the  parties;2  but  to  establish  fraud 
or  mi-stake,  and  not  to  contradict  the  written  instrument,  it  is  admissible.3 


about  four  thousand  mere  or  less.  It  was 
held  that  this  estimate  did  not  create  an  obli- 
gation on  the  part  of  the  United  States  to  de- 
liver that  number,  as  the  conditions  of  the 
agreement  rendered  it  impossible  for  either 
party  to  determine  how  many  would  be  re- 
served for  the  Indians;  therefore  the  number 
specified  could  not  have  been  understood  to 
be  guaranteed.  Lobenstein  v.  U.  S.,  gi  U. 
S.  324. 

Illustrations  —  Immaterial   Differences.  —  In 

Cabot  v.  Winsor,  1  Allen  (Mass.)  546,  it  was 
held  that  a  contract  for  five  hundred  gunny 
bags,  more  or  less,  was  satisfied  by  the  lender 
of  four  hundred  and  seventy-five  bags,  but  the 
vendee  could  not  decline  all  but  two  hundred. 

In  Cockerell  v.  Aucompte,  26  L.  J.  C.  PI. 
194,  2  C.  B.  N.  S.  440,  89  E.  C.  L.  440,  it  was 
held  that  a  delivery  of  one  hundred  and 
twenty-seven  tons  of  coal  was  a  compliance 
with  a  contract  for  one  hundred  tons,  more  or 
less. 

For  Further  Illustrations,  see  Kelley  v.  Bow- 
ker,  11  Gray  (Mass.)  428;  Holland  v.  Rea,  48 
Mich.  218;  Day  v.  Cross,  59  Tex.  595;  John- 
ston v.  Kershaw,  36  L.  J.  Exch.  44,  L.  R.  2 
Exch.  82. 

Material  Differences.  —  In  Macdonald  v.  Long- 
bottom,  1  El.  &  El.  977,  102  E.  C.  L.  977,  6  Jur. 
N.  S.  724.  28  L.  J.  Q.  B.  293,  29  L.  J.  Q.  B. 
256,  it  was  held  that  a  tender  of  2,542  stones 
of  wool  was  not  warranted  by  a  contract  for 
"  twenty-three  hundred  stones,  one  hundred 
stones  more  or  less." 

In  Creighton  v.  Comstock,  27  Ohio  St.  548, 
it  was  held  thai  there  was  a  maierial  deficiency 
where  a  contract  was  for  twenty-three  thou- 
sand feet  of  lumber,  more  or  less,  and  only 
sixteen  thousand  feet  were  delivered. 

Where  the  plaintiffs  contracted  to  sell  to  the 
defendants  twenty-five  tons,  more  or  less,  of 
pepper,  it  was  held  that  the  defendants  were 
not  bound  to  accept  twenty  tons.  Reuter  v. 
Sala,  4  C.  P.  D.  239,  30  Moak  518. 

In  Tilden  v.  Rosenthal,  41  111.  385,  89  Am. 
Dec.  388,  it  was  held  that  a  contract  to  deliver 
two  hundred  and  sixty-two  head  of  cattle, 
more  or  less,  was  not  satisfied  by  a  tender  of 
one  hundred  and  seventy-eight  head. 

Where  twenty-three  thousand  feet  of  lum- 
ber, more  or  less,  were  sold,  the  amount  paid 
being  a  fair  price  for  that  quantity,  and  but 
sixteen  thousand  feet  were  delivered,  the 
deficiency  was  held  to  be  material.  Creighton 
v.  Comstock,  27  Ohio  St.  548. 

For  Further  Illustrations,  see  Cross  v.  Eglin, 
2  B.  &  Ad.  106,  22  E.  C.  L.  36;  Thurber  v. 
Ryan,  12  Kan.  454;  Shickle  v.  Chouteau,  etc., 
Iron  Co.,  10  Mo.  App.  241,  affirmed  84  Mo.  161 ; 
Gerrens  v.  Huhn,  etc.,  Silver  Min.  Co.,  10  Nev. 
137;  Harrington  v.  New  York,  10  Hun  (N. 
Y.)  248,  affirmed  70  N.  Y.  604;  Smith  v.  Rock, 
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59  Vt.  232.  See  also  Callmeyer  v.  New  York, 
83  N.  Y.  116. 

1.  Brawley  v.  U.  S.,  96  U.  S.  168;  Merriam 
v.  U.  S.,  107  U.  S.  442.  See  also  Holland  v. 
Red,  48  Mich.  218;  Callmeyer  v.  New  York, 
83  N.  Y.  116;  Day  v.  Cross,  59  Tex.  604. 

2.  Parol  Evidence  —  General  Rule.  —  Hodges 
v.  Denny,  86  Ala.  226;  Shickle  v.  Chouteau, 
etc.,  Iron  Co.,  10  Mo.  App.  241,  affirmed  84  Mo. 
161.  See  also  Dale  v.  Smith,  1  Del.  Ch.  1; 
O'Brien  v.  Gilchrist,  34  Me.  554,  56  Am.  Dec. 
676.    And  see  the  title  Parol  Evidence. 

In  Cross  v.  Eglin,  2  B.  &  Ad.  106,  22  E.  C.  L. 
36,  Littledale,  J.,  said:  "  '  About  '  and  '  more 
or  less  '  seem  to  be  words  of  general  import, 
and  I  should  have  much  difficulty  in  saying 
that  evidence  ought  to  be  received  to  ascertain 
their  meaning." 

Wills.  —  In  Bishop  v.  Morgan,  82  111.  351,  25 
Am.  Rep.  327,  the  testator  was  owner  of  forty 
acres  of  land,  being  the  southeast  quarter  of 
the  northeasl  quarter  of  a  certain  section,  and 
by  his  will  devised  to  his  son  the  southeast 
quarter  of  such  section,  containing  forty  acres, 
more  or  less.  It  was  held  that  a  mistake  in 
the  description  could  not  be  corrected  by  refer- 
ence to  extrinsic  evidence,  and  that  such  cor- 
rection could  not  be  made  by  reference  to  the 
words  "  containing  forty  acres,  more  or  less," 
as  used  in  the  will. 

3.  Parol  Evidence  Permissible  to  Establish 
Fraud  or  Mistake.  —  Winch  v.  Wincheser,  1 
Ves.  &  B.  375;  Harrell  v.  Hill,  19  Ark.  102,  68 
Am.  Dec.  202;  Chamberlain  v.  Letson,  5  N.J. 
L.  520;  Smith  v.  Fly,  24  Tex.  351,  76  Am.  Dec. 
109;  Weir  v.  McGee,  25  Tex.  Supp.  30. 

Recital  in  Bill  of  Lading.  —  In  Chapin  v.  Chi- 
cago,  etc.,  R.  Co.,  79  Iowa  582,  42  Am.  &  Eng. 
R.  Cas.  542,  it  was  held  that  notwithstanding 
a  recital  in  a  bill  of  lading  that  one  hundred 
and  sixty-seven  head  of  cattle,  more  or  less, 
had  teen  received  by  the  carrier,  the  number 
of  cattle  actually  shipped  might  be  proved  by 
parol. 

Sale  in  Gross.  —  Under  proper  allegations  of 
fraud  or  mistake,  a  sale  by  deed  reciting  the 
land  as  so  many  acres,  more  or  less,  may  be 
shown  by  parol  evidence  to  have  been  in  fact 
a  sale  by  the  acre,  and  not  in  gross.  Franco- 
Texan  Land  Co.  v.  Simpson,  1  Tex.  Civ.  App. 
600. 

Though  a  written  contract  may  describe  a 
sale  of  land  as  a  sale  in  gross,  according  to  the 
technical  import  of  the  writing,  parol  evidence 
—  not  necessarily  conflicting  with  the  written 
evidence — may  be  admitted  to  show  that  the 
contract  was  in  fact  made  with  reference  to 
the  number  of  acres,  as  to  which  the  parties 
were  under  a  mistake  when  the  contract  was 
drawn.    Harrison  v,  Talbot,  2  Dana  (Ky  )  258. 

Expert  and  Opinion  Evidence.  —  See  Willy  v. 
Gazan,  69  Ga.  506. 
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MOREOVER.  —  See  note  i. 

MORE  THAN  ONE  SUBJECT.  —  See  the  title  STATUTES. 
MORMONS. —  See  the  titles  BIGAMY,  vol.  4,  p.  34;  MARRIAGE,  vol.  19,  p. 
1 1 56;  Polygamy. 

MORNING.  —  See  note  2. 
MORTAL.  —  See  note  3. 

MORTALITY.  —  The  word  "mortality"  may,  under  certain  circumstances, 
include  every  description  of  death,  every  termination  of  life  to  which  mortals 
are  subject.  It  applies  generally,  however,  to  that  description  of  death  which 
is  not  occasioned  by  violent  means.  If  a  great  number  of  the  crew  or  of 
animals  shipped  on  board  a  ship  were  killed  in  the  course  of  an  engagement 
with  an  enemy,  it  would  not  be  correct  to  say  that  there  had  been  a  great 
mortality  among  the  crew  or  among  the  animals.  If,  on  the  other  hand,  they 
had  come  to  their  death  by  any  natural  cause,  the  term  "mortality"  would 
be  properly  applied  to  express  the  cause  of  such  death.4 


1.  Moreover.  —  A  lease  at  three  thousand 
dollars  a  year,  payable  in  monthly  instal- 
ments, stipulated  that  if  the  tenant  underlet 
or  attempted  to  remove  any  of  the  goods  on 
the  premises  without  the  landlord's  consent, 
then,  at  the  sole  option  and  election  of  the 
landlord,  the  term  should  cease,  "  and  more- 
over, in  either  of  said  cases,  one  whole  year's 
rent,  to  wit,  the  rent  of  three  thousand  dollars 
over  and  above  all  such  rents  *  *  *  as 
shall  have  then  already  accrued,  shall  be  and 
by  these  presents  is  reserved  *  *  *  and 
shall  immediately  thereupon  accrue  and  be-, 
come  due  and  owing,  *  *  *  and  shall  and 
may  be  levied  by  distress  and  sale  of  all  such 
goods  and  chattels  as  may  be  found  on  the 
premises."  In  construing  this  provision  the 
court  said:  "  We  io  not  think  the  word  more- 
over, in  the  connection  found,  necessarily 
means  the  rent  in  advance,  in  addition  to  the 
previous  remedies  mentioned,  but  rather  an 
alternative  remedy."  Dermolt  Wallach,  1 
Wall.  (U.  S.)  61. 

2.  Morning.  —  A  statute  provided  that  if  a 
judge  failed  to  appear  at  the  time  fixed  by  law 


for  holding  court,  the  sheriff  should  adjourn 
the  court  from  day  to  day  for  three  days,  and 
if  the  judge  should  not  appear  on  the  morn- 
ing of  the  fourth  day  the  sheriff  should  ad- 
journ the  court  until  the  next  regular  term 
thereof.  It  was  held  that  the  word  morning. 
as  used  in  this  provision,  included  that  period 
between  sunrise  and  twelve  o'clock  M.,  and 
that  if  the  sheriff  of  a  county  failed  to  ad- 
journ the  court  on  the  morning  of  the  fourth 
day  of  the  term,  when  the  judge  had  not  ap- 
peared during  the  term  until  that  time,  and 
the  judge  should  appear  at  any  lime  before 
twelve  o'clock  M.  on  the  fourth  day  and  pro- 
ceed to  hold  the  term,  a  previous  election  of 
a  special  judge  on  the  morning  of  that  day 
would  bs  inoperative  to  vest  him  with  au- 
thority to  preside  as  judge  for  the  term. 
Texas  Mexican  R.  Co.  v.  Douglass,  69  Tex. 
694. 

3.  Mortal  Wound.  —  See  State  v.  Hambright, 
111  N.  Car.  707. 

4.  Lawrence  v.  Aberdein,  5  B.  &  Aid.  107, 
7  E.  C.  L.  38.  See  also  Gabay  v.  Lloyd,  3  B. 
&  C.  793.  10  E.  C.  L.  229. 
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By  Thomas  Johnson  Miciiik. 


I.  Definition,  883. 

II.  When  Admissible  in  Evidence,  883. 

III.  What  Tables  Admissible,  884. 

IV.  Proof  —  Judicial  Notice,  886. 
V.  Conclusiveness,  887. 

I.  Definition.  —  The  expectancy  of  life  is  ascertained  by  the  average 
mortality  of  large  numbers,  and  for  convenience  these  averages  are  gathered 
into  tables,  called  life  or  mortality  tables.1 

II.  When  Admissible  in  Evidence.  —  Mortality  tables  are  admissible  in 
evidence  whenever  the  probable  duration  of  a  person's  life  is  a  material  issue 
in  a  case.  Thus,  in  actions  for  personal  injuries  when  the  injury  is  of  a  per- 
manent character,3  and  in  actions  for  death  by  wrongful  act,3  in  estimating 
damages  the  expectancy  of  life  of  the  person  injured  is  an  essential  element, 


1.  Definition.  —  Mississippi,  etc.,  R.  Co.  v. 
Ayres,  16  Lea  (Tenn.)  729.  See  also  Vicks- 
burg,  etc.,  R.  Co.  v.  Putnam,  118  U.  S.  545. 

History.  —  For  the  history  of  mortality  tables 
see  Shover  v.  Myrick,  4  Tnd.  A  pp.  12;  Wil- 
liams' Case,  3  Bland  (Md  )  196;  Eastabrook  v. 
Hapgood,  10  Mass.  313;  Encyclopaedia  Britan- 
nica,  title  Annuities. 

2.  Personal  Injuries  —  Tables  Held  Admissible 
—  United  States.  —  Vicksburg,  etc.,  R.  Co.  v. 
Putnam,-  118  U.  S.  545;  Ferryboat  D.  S. 
Gregory,  etc.,  2  Ben.  (U.  S.)  239;  Whelan  v. 
New  York,  etc.,  R.  Co.,  38  Fed.  Rep.  15. 

Alabama.  —  Richmond,  etc.,  R.  Co.  v.  His- 
song,  97  Ala.  187;  Louisville,  etc.,  R.  Co.  v. 
Hurt,  101  Ala.  34;  McDonnell  v.  Alabama 
Gold  L.  Ins.  Co.,  85  Ala.  401. 

Arkansas.  —  Arkansas  Midland  R.  Co.  v. 
Griffiih,  63  Ark.  491. 

Georgia.  —  Atlanta  Consol.  St.  R.  Co.  v. 
Beauchamp,  93  Ga.  6;  Powell  v.  Augusta,  etc., 
R.  Co..  77  Ga.  193. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  533;  Huntington  v.  Burke,  21  Ind. 
App.  655. 

Iowa.  —  McDonald  v.  Chicago,  etc.,  R.  Co., 
26  Iowa  124;  Simonson  v.  Chicago,  etc.,  R. 
Co.,  4Q  IowTa  S7;  Chase  v  Burlington,  etc.,  R. 
C  .,  76  Iowa  675,  38  Am.  &  Eng.  R.  Cas.  148; 
Ronn  v.  Des  Moines,  78  Iowa  63;  Blair  v. 
Madison  County,  81  Iowa  313;  Haden  v.  Sioux 
City,  etc.,  R.  Co.,  99  Iowa  735;  Allen  v.  Ames 
College  R.  Co..  106  Iowa  602;  Keyes  v.  Cedar 
Falls,  107  Iowa  509;  Stomne  v.  Hanford  Pro- 
duce Co.,  108  Iowa  137.  Nelson  v.  Chicago, 
etc.,  R.  Co.,  38  Iowa  564,  a  contra  case,  was 
expressly  overruled  in  Knapp  v.  Sioux  City, 
etc.,  R.  Co.,  71  Iowa  4S. 

Kentucky.  —  Gieer  v.  Louisville,  etc.,  R.  Co., 
94  Ky.  169. 

Michigan.  —  Mott  v.  Detroit,  etc.,  R.  Co., 
120  Mich.  127. 


Nebraska.  —  Lincoln  v.  Smith,  28  Neb.  762; 
Friend  r.  Ingersoll,  39  Neb.  717. 

Pennsylvania.  —  Kraut  v.  Frankford,  etc.. 
Pass.  R.  Co.,  160  Pa.  St.  328;  Campbell  v. 
York,  172  Pa.  St.  205. 

Tennessee.  —  Mississippi,  etc.,  R.  Co.  v. 
Ayres,  16  Lea  (Tenn.)  725. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Mor- 
gan, (Tex.  Civ.  App.  1897)  46  S.  W.  Rep.  672. 

Wisconsin.  —  Crouse  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  196. 

And  see  the  title  Documentary  Evidence, 
vol.  9,  p.  890. 

Illustration. —  In  an  action  to  recover  for 
permanent  injuries  received  by  and  disabling 
a  wife,  the  Carlisle  tables  may  be  admitted  to 
show  her  expectancy  of  life  when  it  appears 
that  a  servant  will  have  to  be  employed  to  do 
work  which  the  wife  had  been  accustomed  to 
do.  McDonald  v.  Chicago,  etc.,  R.  Co.,  26 
Iowa  124. 

Action  for  Assault  and  Battery  —  Tables  Held 
Admissible.  —  See  Kreuger  v.  Sylvester,  100 
Iowa  647. 

Where  the  Injuries  Are  Not  Permanent,  the 

tables  are  not  admissible.  Molt  v.  Detroit, 
etc.,  R.  Co.,  120  Mich.  127. 

A  Partial  Impairment  of  Ability  to  Earn  a  Liv- 
ing, as  by  an  injury  to  one  hand,  does  not 
present  a  case  in  which  mortuary  tables  are 
admissible.  Honey  Grove  v.  Lamaster,  (Tex. 
Civ.  App.  1899)  5°  S.  W.  Rep.  1053;  Texas 
Mexican  Co.  v.  Douglass,  69  Tex.  694.  See 
also  St.  Louis,  etc.,  Co.  v.  Nelson,  20  Tex.  Civ. 
App.  536. 

3.  Death  by  Wrongful  Act  —Tables  Held  Admis- 
sible—  Georgia.  — Central  R.  Co.  v.  Crosby,  74 
Ga.  737. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  533,  58  Am.  &  Eng.  R.  Cas.  304; 
Shover  v.  Myrick,  4  Ind.  App.  7. 
Iowa.  —  Gorman  v.  Minneapolis,  etc.,  R. 
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and  to  show  such  expectancy,  standard  mortality  tables  are  admissible  in  evi- 
dence. The  fact  that  the  person  injured  or  killed  was  engaged  in  a  more 
hazardous  employment  than  the  persons  with  reference  to  whom  the  tables 
were  made  up  is  a  circumstance  to  be  taken  in  consideration  by  the  jury  as 
tending  to  show  that  his  expectancy  of  life  was  less  than  the  tables  would 
indicate  to  one  of  his  age.  But  the  tables  are  none  the  less  admissible  on 
that  account. 1 

Civil  Damage  Acts.  —  In  actions  brought  by  a  widow  for  the  death  of  her 
husband  under  the  civil  damage  acts,  life  tables  have  been  admitted  to  show 
his  expectancy  of  life.2 

Annuities  —  Life  Interests  — -  Covenants  to  Support.  — ■  So,  where  the  present  value 
of  an  annuity  3  or  of  a  life  interest  4  is  material  to  the  issue,  mortality  tables 
are  admissible.  And  in  an  action  for  the  breach  of  a  covenant  by  one  party 
to  support  another  during  his  life,  mortality  tables  are  admissible.5 

III.  What  Tables  Admissible.  —  In  general,  it  may  be  said  that  any 


Co  ,  78  Iowa  509;  Blair  v.  Madison  County, 
81  Iowa  313;  Scagel  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  380. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Kelly, 
100  Ky.  42L 

Missouri.  —  Boettger  v.  Scherpe,  etc.,  Archi- 
tectural Iron  Co.,  136  Mo.  531. 

Nebraska.  —  Friend  v.  Burleigh,  53  Neb.  674. 

JVeiv  Jersey.  —  Camden,  etc.,  R.  Co.  v. 
Williams,  61  N.  J.  L.  646, 

Pennsylvania.  —  McCue  v.  Knoxville,  146 
Pa.  St.  5S0 

Rhode  Island.  —  Sweet  v.  Providence,  etc., 
R.  Co.,  20  R.  I.  785. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Burnett, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  314; 
Gainesville,  etc.,  R.  Co.  v.  Lacy,  86  Tex.  244; 
Missouri,  etc.,  R.  Co.  v.  Hines,  (Tex.  Civ. 
App.  1897)40  S.  VV.  Rep.  152;  Missouri,  etc., 
R.  Co.  v.  Ransom,  15  Tex.  Civ.  App.  689; 
Galveston,  etc.,  R.  Co.  v.  Johnson,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  622;  San  Antonio, 
etc.,  R.  Co.  v.  Engelhorn,  (Tex.  Civ.  App. 
1900)  62  S.  W.  Rep.  561.  Compare  Armsvvorth 
v.  Southeastern  R.  Co.,  11  Jur.  758. 

See  also  the  litle  Death  by  Wrongful  Act, 
vol.  8,  p.  947  el  sea.,  for  additional  cases  and 
extended  discussion. 

Expectation  of  Life  of  Beneficiary.  —  See  the 
title  Death  by  Wrongful  Act,  vol.  8,  p.  940. 

1.  Extrahazardous  Employment.  —  Birming- 
ham Mineral  R.  Co.  v.  VVilmer,  97  Ala.  170; 
Mary  Lee  Coal,  etc.,  Co.  v.  Chambliss,  97 
Ala.  171;  Coates  v.  Burlington,  etc.,  R.  Co., 
62  Iowa  486,  15  Am.  &  Eng.  R.  Cas.  265;  Gal- 
veston, etc.,  R.  Co.  v.  Johnson,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  622. 

2.  Civil  Damage  Acts. —  Smiser  z>.  State,  17 
Ind.  App.  519.  See  for  further  cases  the  title 
Civil  Damage  Acts,  vol.  6,  p.  60,  note  1. 

In  Hall  v.  Germain,  (Supm.  Ct.  Gen.  T.)  14 
N.  Y.  Supp.  5,  affirmed  131  N.  Y.  536,  it  was 
held  that  annuity  tables  were  admissible  to 
determine  the  probable  duration  of  the  joint 
lives  of  husband  and  wife. 

3.  Annuity.  —  People  v.  Security  L.  Ins., 
etc.,  Co.,  (Supm.  Ct.  Gen.  T.)  7  Abb.  N.  Cas. 
(N.  Y.)  199;  Atty.-Gen.  v.  North  America  L. 
Ins.  Co.,  82  N.  Y.  173,  discussing  the  proper 
mortuary  table  to  be  used  in  such  cases  in 
New  York. 

Annuity  in    Chattels.  —  In   computing  the 


present  value  of  such  an  annuity  there  is  no 
error  in  using  the  Northampton  tables  in  the 
absence  of  any  statute  or  rule  on  that  subject. 
Peterson  v.  Oleson,  47  Wis.  122. 

Mortality  Tables  Rejected.  —  In  Dorsey  v. 
Smith,  7  Har.  &  J.  (Md.)  346,  in  determining 
the  value  of  an  annuity  for  life  charged  on 
land,  European  mortality  tables  were  rejected 
as  not  having  been  proved  applicable  in  this 
country,  and  the  chancery  rules  of  the  Mary- 
land Court  of  Chancery  (see  Williams'  Case,  3 
Bl.  Ch.  281,  282)  for  finding  the  present  value 
of  a  widow's  dower  right  were  adopted  by 
analogy.  See  also  Peyton  y.  Ayres,  2  Md. 
Ch.  65;  Abercrombie  v.  Riddle,  3  Md.  Ch.  325; 
Hoffman  z>~.  Rice,  38  Md.  284. 

4.  Life  Estate  —  Value  of  Life  Estate.  —  Hen- 
derson v.  Harness,  184  111.  520;  Joliet  v. 
Blower,  155  111.  414;  Andrews  v.  Broughton, 
84  Mo.  App.  640;  Carnes  v.  Polk,  5  Heisk. 
(Tenn.)  244;  Abell  v.  Penn  Mut.  L.  Ins.  Co., 
18  VV.  Va.  400.  See  also  the  title  Dower,  vol. 
10,  p.  182. 

Illustration.  —  In  an  action  brought  to  re- 
cover damages  for  a  breach  of  the  covenant 
of  seizin  the  plaintiff  proved  an  outstanding 
life  estate  and  gave  evidence  as  to  the  age 
and  general  state  of  health  of  the  tenant  for 
life  and  the  annual  value  of  the  premises.  It 
was  held  thai  it  was  not  error  for  the  jury  to 
have  the  tables  of  Dr.  Wigglesworth  to  aid 
them  in  calculating  the  value  of  the  outstand- 
ing life  estate  under  proper  instructions  in  re- 
gard to  the  use  to  be  made  of  them.  Mills  v. 
Catlin,  22  Vl.  98. 

Value  of  Inchoate  Right  of  Dower.  —  See  the 
title  Dower,  vol.  10,  p.  143,  note. 

Tables  Not  Authoritative.  —  In  Shippen's  Ap- 
peal, 80  Pa.  St.  396,  it  was  held  that  the  Carlisle 
tables  are  not  authoritative  in  determining  the 
present  value  of  a  life  estate,  but  that  each  case 
stands  on  its  own  facts  and  depends  upon  the 
state  of  health  of  the  person  and  other  circum- 
stances. See  also  Carnes  v.  Polk,  5  Heisk. 
(Tenn.)  244,  where  it  was  said,  however,  that 
a  clerk  or  master  might  make  use  of  such 
tables  in  connection  with  other  proof  in  de- 
termining present  values. 

6.  Breach  of  Covenant  by  One  Party  to  Support 
During  Life  —  Tables  Held  Admissible.  —  Shover 
v.  My  rick,  4  Ind.  App.  7;  Schell  v.  Plumb,  55 
N.  Y.  592. 
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standard  table,  whether  English  or  American,  is  admissible.'  Rut  the  tables 
which  have  been  most  approved  by  the  courts  and  most  frequently  offered 
evidence  are  the  tables  of  mortality  based  on  American  experience,* 


in 


1.  What  Tables  Admissible.  —  Whclan  v.  New 
York,  etc.,  R.  Co.,  38  Fed.  Rep.  15;  Mis- 
sissippi, etc.,  R.  Co.  v.  Ayres,  16  Lea  (Tenn.) 
725;  Gulf,  etc.,  R.  Co.  v.  Smith,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  645;  San  Antonio, 
etc.,  R.  Co.  v.  Morgan,  (Tex.  Civ.  App.  1897) 
46  S.  VV.  Rep  672;  Gulf,  etc.,  R.  Co.  v.  John- 
son, 10  Tex.  Civ.  App.  254. 

In  Michigan  the  mortality  tables  contained 
in  How.  Annot  Slat.  (1882),  §  4245,  are  ad- 
missible, ilunn  v.  Michigan  Cent.  R.  Co.,  78 
Mich.  513;  Nelson  v.  Lake  Shore,  etc.,  R.  Co., 
104  Mich.  582. 

Where,  in  an  action  for  death  through  neg- 
ligence, certain  English  tables  were  used  to 
establish  the  avenge  duration  of  life,  and 
ihese  tables  shT.ve.l  a  less  probable  duration 
of  life  than  those  in  How.  Annot.  Stat.  (1882), 
§  4245,  it  was  held  that  the  error  was  not  one 
prejudici.il  to  the  defendant.  Cooper  v.  Lake 
Shore,  etc  ,  R.  Co.,  66  Mich.  261.. 

In  Wisconsin  annuity  tables  found  in  Stat. 
Wis.  (1898),  £  3871,  are  admissible.  Crouse  v. 
Chicago,  etc.,  R.  Co.,  102  Wis.  196. 

Tables  of  the  American  Legion  of  Honor  have 
been  held  admissible  in  Texas.  San  Antonio, 
etc.,  R.  Co.  v.  Bennett,  76  Tex.  151. 

Table3  in  the  Flatchcraft  Insurance  Manual 
were  admitted  in  Misso.ia.ri,  etc.,  R,  Co  v.  Ran- 
som, 15  Tex.  Civ.  App.  692,  a  foundation  hav- 
ing been  laid  by  proof  that  this  manual  was 
published  in  the  United  States,  and  used  by 
nearly  all  insurance  men,  and  considered  re- 
liable and  standard  authority  among  them, 
and  that  it  is  the  American  experience  table 
showing  the  expectancy  of  life. 

Tables  Not  Proved  Authoritative  or  Correct.  — 
In  Galveston,  etc.,  R.  Co.  v.  Arispe,  81  Tex. 
523,  life  tables  contained  in  a  book  entitled 
"  A  Million  of  Facts;  Conkling's  Handy 
Manual  of  Useful  Information  and  Atlas  of 
the  World;  All  for  Twenty-five  Cents,"  were 
held  not  admissible,  because  the  book  was  of 
no  authority,  and  no  evidence  was  offered  to 
show  the  correctness  of  the  table. 

2,  Table  of  Mortality  Based  on  American  Ex- 
perience.—  This  table  is  here  given  from  Rev. 
Stat.  N.  Y.  (Banks'  7th  ed.),  vol.  2,  p.  1497. 
y^g.e  Numbers     Numbers  Expectation 


Age. 


11  . 

12  , 
13 
14 
15 
16 

17  . 

18 

19. 

20  , 

21  . 

22  . 

23  ■ 

24  • 

25  ■ 

26  . 

27' 
28  . 


Numbers 
living. 

29   86,160 


85.441 
84,721 
84,000 
83.277 
82,551 
81,822 

36   81,090 


30. 
31 

32  . 

33  • 
34 
35 


8o,353 
79.61' 
78,862 
78,106 
77.341 
76,567 
75.782 
74,985 
74,173 
73,345 
72,497 
71,627 

70,731 
69,804 
68,842 
67,841 

66,797 
65,706 

55   64,563 

56    63,364 

57   62,104 

5S   60,779 


37 
38. 

39 
40, 

41  . 

42  , 

43  • 

44  ■ 

45  ■ 
46. 
47  ■ 
48. 
49. 
50. 

51  • 

52  . 

53  ■ 

54  ■ 


59  • 

60  . 

61  . 

62  . 

63. 

64, 


living. 

dying. 

of  life. 

76 

100,000 

749 

48 

.72 

77 

99.251 

746 

48. 

.08 

78 

98.505 

743 

0- 

44 

79 

97,762 

740 

46. 

82 

80 

97,022 

737 

46 

.16 

81 

96,285 

735 

45 

.50 

82 

95,550 

732 

44 

s5 

83 

94,8l8 

729 

44 

.19 

84 

94,089 

727 

43 

53 

85 

93,362 

725 

42 

.87 

86 

92,637 

723 

42 

.20 

87 

9!,9i4 

722 

41 

■53 

88 

91,192 

721 

40 

.85 

89 

9o,47i 

720 

40 

17 

90 

Sg,75i 

719 

39 

49 

9i 

89,032 

718 

38 

81 

92 

88,314 

718 

38, 

11 

93 

87,596 

718 

37- 

43 

94 

86,878 

7i8 

36. 

73 

95 

59,385 
57,917 
56,371 
54.743 
53.030 
51,230 

65   49341 

66   47,361 

67   45,291 

68    43,133 

69   40,890 

70   38,569 

71   36,178 

72    33,730 

73   31,243 

74   28,738 

75   26,237 

23,761 
21,330 
18.961 
16,670 
14,474 
12,383 

82   10,419 

8,603 
6,955 
5.485 
4.193 
3,079 
2, 146 
1,402 

847 
462 
216 

79 
21 

3 


Numbers 
dying. 

719 
720 
721 

723 
726 

729 
732 
737 
742 
749 
756 
765 
774 
785 
797 
812 
828 
84S 
870 


927 

962 
1,001 
1,044 
1 ,091 

1,143 
1,199 
1,260 
1,325 
1,394 
1,468 
1,546 
1,628 

1, 713 
1,800 
1,889 
1,980 
2,070 
2,158 
2,243 
2,321 

2.391 
2,448 
2,487 
2,505 
2,501 
2,476 

2,431 
2,369 
2,291 
2,196 
2,091 
1,964 
1,816 
1,648 
1,470 
1,292 
1,114 

933 

744 

555 

4S5 

246 

137 
58 
18 

3 
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Expectation 
of  life. 

36.03 

35-33 
34.62 
33-92 
33-21 
32.50 
3I.78 
31-07 
30.35 
29.62 
28.90 
28.18 

27-45 
26.72 
25.99 
25-27 
24-54 
23.80 
23.08 
22.36 
21.63 
20. 91 
20.20 
19.49 
18.79 
18 .09 
17.40 
16.72 
16.05 

15-39 
14.74 
14.09 

13-47 
12.86 
12 . 26 
11.68 
1 1 . 10 
10.54 
10.00 
9.48 
8.98 
8.48 
8.00 

7-54 
7.10 
6.68 
6.28 
5.88 
5-4S 
5.10 
4-74 
4-38 
4.04 
3-71 
3-39 
3.08 

2-77 
2.47 
2. 19 

i-93 
1 .69 
1 .42 
1. 19 


.80 
.64 
.50 


Proof : 


MORTALITY  TABLES. 


Judicial  Notice. 


the  Carlisle,1  the  Northampton,*  and  Wigglesworth's  3  tables. 

IV.  Proof —  Judicial  Notice.  —  In  general,  it  seems  that  life  tables  may 
be  shown  by  any  standard  work  containing  them,4  and  in  some  cases  experts 
have  been  allowed  to  testify  as  to  their  authenticity  and  value.5    But  it 

The  American  Tables  have  Been  Held  Adniissi-  Expectation  of  Life  by  Carlisle  Tables  from  Birth 

ble  in  the  Following  Case3  —  Alabama.  —  Gordon  to  Ten  Years  of  Age . 

v.  Tweedy,  74  Ala.  232;  Birmingham  Mineral  Age  Expectation 

R.  Co.  v.  Wilmer,  07  Ala.  165;  Mary  Lee  of  life. 

Coal,  etc.,  Co.  v.  Chambliss,  97  Ala.  171;  Rich-  0   38.72 

mond,  etc.,  R.  Co.  v.  Hissong,  97  Ala.  187;  1  44-68 

Louisville,  etc.,  R.  Co.  v.  Hurt,  101  Ala.  34;  2   47-55 

McDonnell  v.  Alabama  Gold  L.  Ins.  Co.,  85  3   49-82 

Ala.  401.  4   50.76 

Indiana.  —  Smiser  v.  State,  17  Ind.  App.  5   5I-25 

519;    Huntington    v.    Burke,   21    Ind.   App.  6   5rl7 

655-  1  50.80 

Iowa.  —  Kreuger   v.    Sylvester,    100   Iowa  8   50.24 

647.  0   49-57 

Kentucky. —  Greer  v.  Louisville,  etc.,  R.  10   48.82 

Co.,  94  Ky.  169;  Louisville,  etc.,  R.  Co.  v.  Value  of  Carlisle  Tables.  —  See  Camden,  etc., 

Mahony,  7  Bush  (Ky.)  235;  Alexanders.  Brad-  R.  Cr>.  v.  Williams,  61  N.  J.  L.  646. 

ley,  3  Bush  (Ky.)  667.  2.  Northampton  Tables  Admissible.  —  Ferry- 

Missouri. —  Andrews  jv.    Brough,   84   Mo.  boat  D.  S   Gregory,  etc.,  2  Ben.  (U.  S.)  239; 

App.  640;  Boettger  v.  Scherpe,  etc.,  Archi-  Georgia  R.,  etc.,  Co.   v.  Oaks,  52  Ga.  410; 

tectural  Iron  Co.,  136  Mo.  531.  Sauter  v.  New  York  Cent..,  etc.,  R.  Co.,  66  N. 

New  York.  —  Atty.-Gen.  v.  North  America  Y.  50,  affirming  6  Hun  (N.  Y.)  446;  Schell  v. 

L.  Ins.  Co.,  82  N.  Y.  172.  Plumb,  55  -N.  Y.  592;  Wager  v.  Schuyler.  1 

Pennsylvania.  —  Kraut  v.   Frankford,  etc.,  Wend.  (N.  Y.)  553;  People  v.  Security  L.  Ins., 

Pass.  R.  Co.,  160  Pa.  St.  328.  etc.,  Co.,  78  N.  Y.  128,  (Supm.  Ct.  Gen  T.)  7 

Tennessee.  —  Mississippi,    etc.,    R.    Co.    v.  Abb.  N.  Cas.  (N.  Y.)  198;  Peletson  v.  Oleson, 

Ayres,  16  Lea  (Tenn.)  725.  47  Wis.  122. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Johnson,  3.  Wigglesworth's  Tables  Held  Admissible. — 

(Tex.  Civ.  App.  1900)  58  S.  W.  Rep.  622.  Louisville,  etc.,  R.  Co.  v.  Kelly,  100  Ky.  421; 

The  Superiority  of  the  American  Tables  has  Eastabrook  v.  Hapgood,  10  Mass.  313;  Mills 

been  declared  because  they  represent  experi-  v.  Catlin,  22  Vt.  98. 

ence  in  the  United  States  and  therefore  cor-  4.  Carlisle  Tables  —  Provable  by  Encyclopaedia 

respond  with  conditions  which  obtain  therein,  Britannica.  —  Haden  v.  Sioux  City,  etc.,  R.  Co., 

and  because  founded  on  extended  experience  99  Iowa  735;  Worden  v.  Humesion,  etc.,  R. 

and  a  wider  observation  than  the  Carlisle  or  Co.,  76  Iowa  3io(see  the  title  Death  bv  Wrong- 

Northampton.    See  Gordon   v.    Tweedy,    74  ful  Act,  vol.  8,  p.  94S,  note).    See  also  Shover 

Ala.  232.  v.  Myrick,  4  Ind.  App.  7. 

1.  Carlisle  Tables  Admissible  —  England,  —  By  Law  Book  of  General  Authority  and  Accept- 

Rowley  v.  London,  etc.,  R.  Co.,  L.  R.  8  Exch.  ance.  —  Sellars  v.  Foster,  27  Neb.  118,  stated 

221.  in  the  title  Death  by  Wrongful  Act,  vol.  8,  p. 

United  States.  —  Vicksburg,  etc.,  R.  Co.  v.  948,  note. 

Putnam,  118  U .  S.  554.  American  and  Northampton  Tables  Provable  by 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Wood-  Johnson's  New  Universal  Encyclopaedia.  —  Scagel 

ward,  4  Colo.  1;  Kansas  Pac.  R.  Co.  v.  Lun-  v.  Chicago,  etc.,  R.  Co.,  83  Iowa  380.    See  also 

din,  3  Colo.  94.  Gorman  v.  Minneapolis,  etc.,  R.  Co.,  78  Iowa 

Georgia.  —  Central  R.  Co.  v.  Crosby,  74  Ga.  509,  stated  in  the  title  Death  by  Wrongful 

737;  Atlanta  Consol.  St.  R.  Co.  v.  Beauchamp,  Act,  vol.  8,  p.  948,  note. 

93  Ga.  6.  Proof  of  Age.  —  Before  mortality  and  annuity 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Miller,  tables  can  be  properly  admitted  in  evidence 

141  Ind.  563.  to  show  expectancy  of  life,  the  foundation 

Iowa.  —  Donaldson  v.  Mississippi,  etc.,  R.  should  be  laid  by  introducing  evidence  of  the 

Co.,  18  Iowa  280;  McDonald  v.  Chicago,  etc.,  age  of  the  person  concerned.    Atlanta  Con- 

R.  Co.,  26  Iowa  124:  Walters  v.  Chicago,  etc.,  solidated  St.  R.  Co.  v.  Beauchamp,  93  Ga.  6; 

R.  Co.,  41  Iowa  71;  Knapp  v.  Sioux  City,  Macon,  etc.,  R.  Co.  v.  Moore,  99  Ga.  229. 

etc.,  R.  Co.,  71  Iowa  48;  Blair  v.  Madison  5.  Expert  Testimony.  —  In  Erb  v.  Popritz,  59 

County,  81  Iowa  313;  Worden  v.  Humeston,  Kan.  264,  it  was  held  that  the  testimony  of  a 

etc  ,  R.  Co.,  76  Iowa  310;  Allen  v.  Ames  Col-  witness  as  to  the  expectancy  of  life  was  not 

lege  R.  Co.,  106  Iowa  602.  admissible  where  the  witness  had  no  knowl- 

Nebraska.  —  Sellars  v.  Foster,  27  Neb.  118;  edge  of  such  expectancy  except  as  gained  from 

Lincoln  v.  Smith,  28  Neb.  762;    Friend   v.  consulting  life  tables,  the  tables  thus  being 

Ingersoll,  39  Neb.  717.  the  basis  of  evidence. 

New  Jersey.  —  Camden,  etc.,  R.  Co.  v.  Wil-  Long  Use  of  Table  Proved  by  One  Engaged  in 

liams,  61  N.  J.  L.  646.  Insurance  Business.  —  Tables  proved  to  have 

Pennsylvania. — Steinbrunner  v.  Pittsburgh,  been  used  by  life  insurance  companies  by  one 

etc.,  R.  Co.,  146  Pa.  St.  504;  Campbell  v.  who  has  been  in  the  business  for  years,  though 

York,  172  Pa.  St.  205.  not  claiming  to  be  an  expert  as  to  the  tables, 

Rhode  Island.  —  Sweet  v.  Providence,  etc.,  are  admissible  to  show  the  probabilities  of  the 

R.  Co.,  20  R.  I.  785.  duration  of  life.    Central  R.  Co.  -•.  Richards, 
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would  seem  that,  as  courts  take  judicial  notice  of  the  standard  tables,  no  pre- 
liminary proof  is  necessary.1 

V.  Conclusiveness.  — ■  The  tables  are  not  conclusive  upon  the  question  of 
duration  of  life,  but  are  competent  to  be  weighed  with  other  evidence,  such 
as  the  physical  condition  of  the  injured  person;  his  general  health,  his  voca- 
tion in  life  with  respect  to  danger,  his  habits,  and  other  facts  properly  entering 
into  the  probable  duration  of  his  life.2  And  it  is  error  to  instruct  the  jury 
that  the  tables  furnish  absolute  rules  which  they  are  required  to  apply  in 
estimating  the  probable  duration  of  an  individual  life.3 


MORTALLY. 

death.4 


[ortally  is  defined  as  in  a  mortal  manner;  so  as  to  cause 


62  Ga.  306.  See  also  the  title  Death  by 
Wrongful  Act,  vol.  8,  p.  94.8. 

Refreshing  Memory  of  Expert.  —  Actuaries  and 
accountants,  experienced  in  life  insurance 
business,  admitted  to  testify  as  to  the  value  of 
annuities  and  the  average  duration  of  lives, 
may,  for  the  purpose  of  refreshing  their 
memory,  refer  to  standard  tables  used  by  life 
insurance  companies  for  determining  those 
questions.  Rowley  v.  London,  etc.,  R.  Co., 
L.  R.  8  Exch.  221;  Shover  v.  Myrick,  4  Ind. 
App.  16.  See  also  the  title  Expert  and 
Opinion  Evidence,  vol.  12,  p,  42S. 

1.  Judicial  Notice.  —  Ferryboat  D.  S.  Gregory, 
etc.,  2  Ben.  (U.  S.)  239;  Louisville,  etc.,  R. 
Co.  v.  Miller,  141  Ind.  563;  Shover  v.  Myrick, 
4  Ind.  App.  7;  Kreuger  v.  Sylvester,  100  Iowa 
647;  Atchison,  etc.,  R.  Co.  v.  Ryan,  (Kan. 
1901)  64  Pac.  Rep.  603;  Wager  v.  Schuyler,  I 
Wend.  (N.  Y.)  553:  Davis  v.  Standish,  26  Hun 
(N  .  Y.)  668.  See  also  the  titles  Death  by 
Wrongful  Act,  vol.  8,  p.  948,  note;  Judicial 
Notice,  vol.  17,  p.  900. 

2.  Not  Conclusive.  —  Vicksburg,  etc.,  R.  Co. 
-•.  Putnam,  118  U  S.  554;  Birmingham 
Mineral  R.  Co.  v.  Wilmer,  97  Ala.  165;  Mary 
Lee  Coal,  etc.,  Co.  ;■.  Chambliss,  97  Ala. 
171;  Central  R  Co.  v.  Crosby,  74  Ga.  737; 
Joliet  v.  Blower,  155  111.  416;  Henderson  v. 
Harness,  1S4  111.  530;  Smiser  v.  State,  17  Ind. 
App.  519;  Hunn  v.  Michigan  Cent.  R.  Co.,  7S 
Mich.  513,  41  Am.  &  Eng.  R.  Cas.  452; 
Scheffler  v.  Minneapolis,  etc.,  R.  Co.,  32  Minn. 
518,  19  Am.  &  Eng.  R.  Cas.  173;  Friend  v. 
Ingersoll,  3y  Neb  717;  Camden,  etc.,  R.  Co. 
v.  Williams,  61  N.  J.  L.  646;  Steinbrunner  v. 
Pittsburgh,  etc.,  R.  Co.,  146  Pa.  St.  504; 
Campbell  v.  York,  172  Pa.  St.  218;  McKeigue 
v.  Janesville,  68  Wis.  50.  See  also  the  title 
Death  by  Wrongful  Act,  vol.  8,  p.  948. 

Such  tables  must  be  considered  in  connec- 
tion with  all  the  other  evidence  on  the  issue, 
but  cannot  be  made  the  mathematical  basis 
for  estimating  such  damages.  Crouse  v.  Chi- 
cago, etc..  R.  Co.,  102  Wis.  196. 

Existence  of  Disease  Tending  to  Shorten  Life 
May  Be  Shown.  —  Greer  v.  Louisville,  etc.,  R. 
Co.,  94  Ky.  169. 

Conclusive  in  Absence  of  Other  Evidence.  —  Nel- 
son v.  Lake  Shore,  etc.,  R.  Co.,  104  Mich.  582; 


Crouse  v.  Chicago,  etc.,  R.  Co.,  102  Wis.  196. 
See  also  Keyes  v.  Cedar  Falls,  107  Iowa  509, 
where  it  was  held  that  there  was  no  error 
where  the  court  below  instructed  the  jury  that 
mortality  tables  were  of  importance  in  en- 
abling them  to  determine  the  amount  of  the 
plaintiff's  damages,  providing  that  they  found 
him  permanently  injured,  there  being  little,  if 
any,  evidence  tending  to  show  that  the  plaintiff 
was  not  able  bodied,  sound  in  health,  and 
physically  strong. 

3.  Absolute  Basis. —  Vicksburg,  etc.,  R.  Co. 
v.  Putnam,  118  U.  S.  556,  and  see  cases  in  pre- 
ceding note. 

In  Kerrigan  v.  Pennsylvania  R.  Co..  194  Pa. 
St.  106,  it  was  said:  "  The  court  says  to  the 
jury  that  the  life  of  a  young  man  of  this  age, 
according  to  the  tables,  is  estimated  at  forty 
to  forty-five  years,  and  that  they  could  lake 
that  as  a  means  of  estimation  of  whal  would 
compensate  him  for  his  loss.  The  fair  infer- 
ence that  the  jury  might  draw  from  this  state- 
ment is  that  the  tables  not  only  were  some 
evidence  of  plaintiff's  expectancy,  but  that 
they  established  it.  The  tables  were  not  en- 
titled to  such  weight  unless  by  precedent  proof 
he  had  brought  himself  clearly  v.  ithin  the  class 
of  selected  lives  tabulated;  and  this  he  had 
failed  to  do.  We  call  attention  to  the  care 
that  ought  to  be  exercised  by  the  court  in  deal- 
ing with  this  sort  of  evidence  in  any  particular 
case.  In  two  cases  since  Steinbrunner  v. 
Pittsburg,  etc.,,R.  Co.,  146  Pa.  St.  504,  to  wit, 
Kraut  v.  Frankford,  etc.,  R.  Co.,  160  Pa.  St. 
327,  and  Campbell  v.  Yoik,  172  Pa.  St.  222, 
we  have  affirmed  the  admission  of  this  kind  of 
evidence.  Experience  has  demonstrated,  how- 
ever, that  what  was  merely  apprehended  by 
Paxson,  C.  J.,  has  since  been  realized.  Courts 
and  juries  as  a  rule  give  far  more  weight  to 
this  testimony  than  it  is  entitled  to;  they  are 
apt  to  supply  the  place  of  proof  of  expectancy 
of  the  particular  life  by  generalization  from 
life  tables."  And  in  that  case  the  judgment 
of  the  lower  court  was  reversed  on  account  of 
the  weight  which  the  jury  was  allowed  to 
give  to  the  life  tables. 

4.  U.  S.  zi.  Barber,  20  D.  C.  93.  The"  ques- 
tion in  that  case  was  whether  the  term  mortally 
in  an  indictment  sufficiently  charged  death. 
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By  the  Editorial  Staff. 

I.  Definition  and  Characteristics,  897. 

1.  Definition,  897. 

2.  Characteristics,  898. 

a.  In  General,  898. 

b.  As  Distinguished  from  Other  Transactions,  899. 

II.  Origin  and  History,  899. 

III.  Nature  of  Mortgage,  900. 

1 .  At  Law,  900. 

2.  In  Equity,  900. 

3.  Modem  Mortgages,  900. 

IV.  Contents  and  Sufficiency  of  Mortgage,  903. 

1 .  Form  of  Conveyance,  903. 

a.  At  Law,  903. 

(1)  Ln  General,  903. 

(2)  Operative  Words  of  Conveyance,  904. 

(3)  Necessity  of  Writing  and  Deed,  904. 

(4)  Execution,  904. 

(5)  Attestation,  905. 

(6)  Delivery,  905. 

(7)  Acceptance,  906. 

(8)  Acknowledgment,  906. 

(9)  Recording  or  Registration,  qoj. 

b.  In  Equity,  909. 

c.  Statutory  Forms,  909. 

2.  For-m  of  Defeasance,  909. 

3.  Parties  to  Mortgage,  912. 

a.   Who  May  Be  Mortgagor,  912. 

(1)  Ln  General,  912. 

(2)  Agents,  913. 

(3)  ^//V/m,  913. 

(4)  Corporations,  913. 

(5)  Executors  and  Administrators — Guardians,  914. 

(6)  Husband  and  Wife,  914. 

(7)  Infants,  914. 

(8)  Persons  Owning  Common  Interests,  914. 

(9)  Trustees,  914. 

^.   ff/w  J/iry  _Z?<?  Mortgagee,  914. 

(1)  General,  914. 

(2)  Aliens,  914. 

(3)  Corporations,  914. 

(4)  Officers  of  Private  Corporations,  914. 

(5)  Infants,  914. 

(6)  Married  Women,  915. 

(7)  Partnerships,  915. 

(8)  Fiduciaries,  915. 
Description  of  Parties,  915. 

4.  Mortgageable  Property  and  Its  Description,  915. 

a.   What  May  Be  Mortgaged,  915. 

(1)  />/  General,  915. 

(2)  Future  Interests,  916. 
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b.  Description  of  Land  and  Estate  Mortgaged,  917. 

(1)  In  General,  917. 

(2)  Manner  and  Sufficiency  of  Description,  917. 

(3)  Identification  of  Property  Mortgaged,  919. 

(4)  Interpretation  of  Description,  919. 

(5)  Misdescription  of  Mortgaged  Property,  920. 

5.  Consideration,  920. 

a.  In  General,  920. 

b.  Illegality  of  Consideration,  921. 

c.  Sufficient  Considerations,  922. 

(1)  Love  and  Affection,  922. 

(2)  Forbearance,  922. 

(3)  Settlement  of  Civil  Suit,  922. 

(4)  Release  and  Discharge  of  Prior  Mortgage,  922. 

(5)  Consideration  of  Original  Obligations  Secured  by  Mortgage, 

922. 

(6)  Antecedent  Indebtedness,  923. 

(7)  Future  Advances  and  Obligations,  923. 

6.  Indebtedness  Secured,  925. 

a.  Necessity  of  Description,  925. 

b.  Sufficiency  of  Description,  925. 

(1)  In  General,  925. 

(2)  General  Descriptions,  926. 

(a)  ///  General,  926. 

(£)  Under  Statutes,  926. 

(V)  Effect  of  Recording  Laivs,  927. 

(3)  Mortgages  for  Future  Advances,  927. 

(4)  Interpretation  of  Clauses  Describing  Indebtedness,  928. 

(5)  Identification  of  Indebtedness,  928. 

(a)       General,  928. 

(£)  Admissibility  of  Parol  Evidence,  928. 

7.  Covenants  and  Stipulations,  929. 

«.       General,  929. 

Covenants  of  Warranty,  929. 
f.  Further  Assurance,  930. 
</.  Covenant  to  Pay,  930. 

Provision  for  Foreclosure,  930. 

(1)  General,  930. 

(2)  Default  in  Payment  of  Interest,  930. 
Power  of  Sale,  930. 

£\   7Y/»£  0/"  Performance,  930. 
^.  Payment  of  Taxes,  93 1 . 
*.  Enforcement  of  Claim,  931. 
_/'.  Stipulation  Clogging  Equity  of  Redemption,  931. 
k.  Stipulation  for  Reconveyance,  931. 
/.  Provision  for  Redemption,  931. 
m.  Stipulation  for  Mortgagor  s  Possession,  931. 
n.  Stipulation  for  Ascertainment  of  What  Is  Secured,  931. 
o.  Stipulation  for  Maturity  of  Entire  Debt,  932. 

(1)  In  General,  932. 

(2)  Construction  of  Stipulation,  933. 

p.  Stipulations  for  Collateral  Advantage,  933. 
q.  Receivership,  933. 
r.  Attorney  s  Fees,  934. 
s.  Interest,  934. 

8.  Illegality,  Usury,  and  Fraud  upon  Creditors,  934. 

a.  Illegality,  934. 
A   Usury,  935. 

^.  Fraud  upon  Creditors,  935. 
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V.  Transactions  Either  Mortgages  or  Sales,  935. 

1.  Where  and  in  What  Proceedings  Deed  Prima  Facie  a  Sale  Regarded  as 

Mortgage,  935. 

2.  By  Whom  Question  Raised,  936. 

3.  Determination  of  Question,  937. 

a.  Conflict  of  Laws,  937. 

b.  Character  of  Transaction  Determined  by  Intention  of  Parties,  937. 

c.  Where  Transaction  Regarded  as  Absolute  or  Conditional  Sale,  941. 

d.  Where  Transaction  Prima  Facie  a  Sale  Regarded  as  Mortgage, 

943- 

e.  Indicia  of  Mortgage,  944. 

f.  Admissibility  of  Parol  Evidence,  949. 

(1)  Parol  Proof  that  Absolute  or  Conditional  Deed  Is  a  Mort- 

gage, 949. 

(2)  Parol  Proof  that  Mortgage  Is  a  Sale,  951. 

(3)  Parol  Proof  that  Absolute  Deed  Is  Conditional,  951. 

(4)  Application  of  Rules  to  Grantor  and  Grantee,  952. 

(5)  Grounds  on  Which  Evidence  Is  Admissible,  952. 

(6)  Statute  of  Frauds  No  Bar  to  Admission,  953. 

(7)  Nonapplication  of  Rule  as  to  Varying  Writing  by  Parol,  953. 

g.  Burden  of  Proof,  954. 

//.  Sufficiency  of  Evidence,  954. 
VI.  Interpretation  and  Construction  of  Mortgages,  957. 

1.  In  General,  957. 

2.  Particular  Clauses,  959. 

VII.  Lien  of  Mortgage,  959. 

1.  Duration  of  Lien,  959. 

a.  In  General,  959. 

b.  Change  in  Form  of  Indebtedness,  959. 

c.  Effect  of  Subsequent  Transactions  on  Lien,  959. 

(1)  In  General,  959. 

(2)  Lien  on  Proceeds  of  Mortgaged  Property,  960. 

2.  For  What  Lien  Attaches,  960. 

a.  In  General,  960. 

b.  Future  Advances  or  Liabilities,  961. 

(1)  As  Between  Mortgagor  and  Mortgagee,  961. 

(a)  In  General,  961. 

(£)  Advances  to  Be  Made  Within  Limited  Time,  962. 
(c)  Failure  of  Mortgagee  to  Make  Advances,  962. 
(d}  Effect  of  Statutes,  963. 

(2)  As  Between  Mortgagee  and  Subsequent  Purchasers  and 

Incumbrancers,  963. 

c.  Debts  Not  Described  in  Mortgage,  963. 

(1)  As  Between  Mortgagor  and  Mortgagee  or  Their  Successors, 

963- 

(a)  In  General,  963. 

(<£)  Extension  of  lien  by  Contract,  964. 

aa.  In  General,  964. 

bb.  By  Written  Contract,  965. 

cc.  By  Parol  Contract,  965. 

dd.  By  Implied  Contract,  965. 

ee.  Statutory  Provisions,  966. 
(V)  Rule  in  Proceedings  to  Redeem,  966. 

aa.  General  Rule,  966. 

bb.  Redemption  by  Heir  or  Devisee  of  M ortgagor, 
967- 

cc.  Redemption  by  Grantee  of  Heir,  967. 
dd.  Redemption  by  Assignee  or  Grantee  of  Mort- 
gagor, 967. 
ee.  Effect  of  Statutes,  968. 
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(d)  Rule  in  Proceedings  to  Foreclose,  968. 

(e)  Repay  me  nl  of  Sums  Advanced  by  Mortgagee  to  Dis- 

charge Prior  Incumbrancers,  968. 
(2)  As  Between  Mortgagee   and  Subsequent    Creditors  and 
Incumbrancers,  969. 
3.  To  What  lien  Attaches,  970. 

a.  In  General,  970. 

b.  After-acquired  Property,  972. 

c.  After-acquired  Title,  972. 

VIII.  Estate  or  Interest  Held  by  Mortgagor  and  Mortgagee,  973. 

1.  Estate  or  Interest  of  M ortgagor,  973. 

a.  Inheritable  Character  of  Estate,  973. 

b.  Whether  Subject  to  Execution,  973. 

c.  Interest  as  Tenancy  at  Will,  973. 

d.  Whether  Subject  to  Dower,  974. 

2.  Estate  or  Interest  of  Mortgagee,  974. 

a.  Personal  Character  of  Estate,  974. 

b.  Whether  Affected  by  judgment,  974. 

c.  Liability  to  Execution,  974. 

d.  How  Affected  by  Covenants  Running  with  the  Land,  975. 

e.  Fiduciary  Nature  of  Estate,  975. 

f.  Whether  Subject  to  Dower,  975. 

g.  Whether  an  Estate  in  Cotenancy,  975. 

3.  How  Affected  by  Possession  of  Mortgaged  Property,  975. 

IX.  Rights  and  Liabilities  of  Mortgagor,  976. 

1.  In  General,  976. 

2.  Right  to  Possession,  977. 

3.  Right  to  Deal  with  Mortgaged  Property,  978. 

a.  Power  to  Sell,  978. 

b.  Power  to  Devise,  978. 

c.  Power  to  Lease,  978. 

4.  Right  to  Rents  and  Profits,  979. 

a.  In  General,  979. 

b.  Right  to  Rents  and  Profits  Tratisferable,  980. 

c.  Limitations  upon  Right,  980. 

5.  Injuries  to  Property  and  Recovery  of  Possession,  980. 

a.  By  or  from  Third  Parties,  980. 

b.  By  or  from  Mortgagee,  981. 

6.  Right  to  Accounting,  981. 

7.  Right  to  Redeem,  981. 

8.  Right  to  and  Necessity  of  Reconveyance,  981. 

a.  Where  Mortgage  Does  Not  Pass  Title,  981. 

b.  Where  Mortgage  Passes  Title,  981. 

c.  Nature  of  Reconveyance,  982. 

9.  Right  to  Surplus  under  Foreclosure  Sale,  982. 

10.  Liability  for  Rent  While  in  Possession,  983. 

11.  Liability  for  Injury  to  Premises,  983. 

12.  Estoppel,  984. 

X.  Personal  Liability  for  Indebtedness,  984. 

1.  In  General,  984. 

2.  Liability  for  Deficiency  After  Foreclosure  Sale,  985. 

3.  Liability  of  Purchaser  Assuming  Mortgage,  986. 

a.  In  General,  986. 

b.  Grantee  Is  Liable  Only  upon  His  Assumption,  986. 

c.  Express  Assumption,  987. 

(1)  Effect  of  Taking  Subject  to  Mortgage,  987. 

(2)  Effect   of   Taking   Subject  to   Paymetit  of  Mortgage, 

987- 

(3)  Rule  in  Pennsylvania,  989. 
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(4)  Assumption  by  Deed  Poll,  989. 

(5)  Assumption  by  Extraneous  Agreement,  990. 

(6)  Mortgage  as  Part  Consideration  for  Land,  990. 

d.  Implied  Assumption,  991. 

e.  Liability  of  Grantee  to  Mortgagor,  992. 

f.  Liability  of  Grantee  to  Mortgagee,  992. 

(1)  In  General,  992. 

(2)  Doctrine  of  Equitable  Subrogation,  993. 

(a)  In  General,  993. 

(£)  Liability  of  Grantee  Depends  upon  That  of  His 
Grantor,  994. 

(3)  Doctrine  of  Beneficial  Interest,  994. 

(a)  In  General,  994. 

(b)  History  of  Doctri7ie  and  Its  Qualifications,  996. 

(4)  Doctrine  of  Suretyship  as  Applied  to  Parties,  997. 

{a)  In  General,  997. 

ifi)  Duty  of  Mortgagee  to  Respect  New  Relation,  998. 
(<r)  Mortgagee  Not  Bound  to  Respect  M ortgagor's  Rights 
as  Surely,  998. 

(5)  Release  of  Grantee  from  Assumed  Liability,  999. 

(a)  General  Rule,  999. 
US)  Exceptions  to  Rule,  999. 

g.  Assumption  by  Married  Women,  999. 

h.  Same  Principles  Apply  to  Successive  Grantees,  1000. 
/.  Assumption  Regarded  as  Novation,  1000. 

J.  Defenses  to  Action,  1001. 

(1)  In  General,  1001. 

(2)  Invalidity  of  Mortgage,  1001. 

(3)  Usury,  1001. 

(4)  Brand,  1002. 

(5)  Mistake,  1002. 

(6)  Want  or  Eailure  of  Consideration,  1003. 
k.  Grantee  May  Not  Keep  Mortgage  Alive,  1003. 

Rights  and  Liabilities  of  Mortgagee,  1004. 

1.  In  General,  1004. 

a.  Distinction  Between  Mortgagee  In  and  Out  of  Possession,  1004. 

(1)  Rights  and  Liabilities  May  Depend  on  Possession,  1004. 

(2)  What  Constitutes  Mortgagee  in  Possession,  1004. 

b.  When  Mortgagee  Regarded  as  Otoner,  1005. 

c.  Estoppel  as  Affecting  Mortgagee,  1005. 

d.  Relation  to  Third  Parties,  1005. 

e.  Re-establishment  of  Lien,  1005. 

f.  Removal  of  Cloud  from  Title,  1005. 

g.  When  Rights  under  Mortgage  Are  Barred,  1005. 

h.  Taxes,  Fixtures,  Improvements,  Insuiance,   Crops,  Emblements, 

Timber,  and  Estovers,  1006. 

i.  Rights  under  Railroad  Mortgages,  1006. 

2.  Possession  of  Mortgaged  Property,  1006. 

a.  In  General,  1006. 

b.  Recovery  of  Possession,  1006. 

c.  Retention  and  Abandonment  of  Possession,  1008. 

(1)  Retention  of  Possession,  1008. 

(2)  Abandonment  of  Possession,  1008. 

3.  Rents  and  Profits,  1009. 

a.  Right  to  Rents  and  Profits,  1009. 

b.  Application  of  Rents  to  Purpose  of  Mortgage,  1009. 

c.  Accounting,  10 10. 

(1)  In  General,  10 10. 

(2)  With  What  Chargeable,  ion. 

(3)  Manner  of  Accounting,  1011. 
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4.  Power  to  Mortgage  or  Assign,  1012. 

5.  Pmver  to  Lease,  10 13. 

6.  Protection  of  Security,  1013. 

7.  Purchase  of  Outstanding  Title,  1013. 

8.  Acquisition  of  Mortgagor  s  Interest,  1013. 

9.  Pig/its  Respecting  Title  Deeds,  10 14. 

10.  Extension  of  Time  of  Performance,  1015. 

11.  Rights  Respecting  Injuries  to  Mortgaged  Property,  1016. 

a.  Action  for  Damages,  10 16. 

b.  Injunction  Against  Threatened  Injury,  10 17. 

12.  Liability  for  Waste,  and  Duty  to  Repair,  1017. 

13.  Liability  for  Nuisance,  1018. 

14.  Liability  for  Trespasses,  1018. 

15.  Enforcement  of  Claim,  10 18. 

a.  In  General,  10 18. 

b.  Under  Statutes,  1020. 

c.  Under  Stipulations  of  Mortgage,  102 1. 

d.  Where  Mortgagor  Is  Bankrupt  or  Insolvent,  102 1. 
Recovery  of  Personal  Indebtedness  After  Foreclosure,  102 1. 

_/.  Obtaining  Satisfaction  of  Judgment,  102 1. 

16.  Rights  and  Liabilities  of  Junior  Mortgagees,  1022. 

a.  Ln  General,  1022. 

Right  to  Redeem,  1022. 

Zfow  Affected  by  Subsequent  Agreements,  1022. 

d.  Ho7i>  Affected  by  Foreclosure  of  Prior  Mortgage,  1023. 

e.  Liability  to  Strict  Foreclosure,  1023. 

f.  Defenses  Available  to  Junior  Mortgagee,  1023. 

XII.  Transfer  of  Mortgaged  Property,  1024. 
XIII.  Assignment  of  Mortgage,  1024. 

1.  Assignability,  1024. 

a.  General  Rule,  1024. 

b.  Indemnity  Mortgages,  1024. 

c.  Mortgages  for  Support,  1024. 

d.  Assignment  for  Collection,  1025. 

e.  Assignment  to  Secure  Future  indebtedness,  1025. 

2.  Who  May  Assign,  1025. 

a.  Possession  as  Affecting  Right  to  Assign,  1025. 

b.  Mortgage  to  Corporation,  1025. 

c.  Mortgage  to  Trustees  of  Unincorporated  Association,  1025. 

d.  Joint  Mortgagees,  1026. 

e.  Married  Women,  1026. 

f.  Executors  or  Administrators,  1026. 

g.  Agents,  1026. 

h.  Guardians,  1026. 

i.  Life  Tenants,  1026. 

j.  Heirs  of  Mortgagee,  1026, 
k.  Legatees  of  Mortgagee,  1026. 

3.  To  Whom  Mortgage  May  Be  Assigned,  1027. 

a.  Mortgagor,  1027. 

b.  Purchaser  of  Equity  of  Redemption,  1027. 

c.  Surety  on  Mortgage  Notes,  1027. 

4.  Methods  of  Assignment,  1027. 

a.  At  Law,  1027. 

(1)  ATecessity  for  Deed,  1027. 

(2)  Sufficiency  of  Deeds,  1027. 

{a)  Quitclaim  Deed,  1027. 
(^)  Release,  1028. 

(3)  0/  Devise,  1028. 
/«  Equity,  1028. 

(1)  Applicable  to  Choses  in  Action  Govern,  1028. 
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(2)  No  Particular  Form  Necessary,  1028. 

(3)  Separate  Instrument  Not  Necessary,  1028. 

(4)  Written  Assignment  Not  Necessary,  1028. 

c.  What  May  Operate  as  an  Assignment,  1029. 

(1)  Conveyance  of  Property  by  Mortgagee,  1029. 

(a)  In  Possession,  1029. 

(b~)  Not  in  Possession,  1029. 

(p)  Conveyance  of  Mortgagee' s  Estate,  Title,  and  Interest, 
1029. 

(d)  Mortgage  of  Property,  1030. 

(2)  Irregular  or  Void  Sale  under  Mortgage,  1030. 

(3)  Order  of  Court  in  Distribution  of  Estate,  1030. 

(4)  Delivery  of  Mortgage,  1030. 

(5)  Effect  of  Assignment  of  Secured  Indebtedness,  1030. 

(6)  Effect  of  Assignment  of  Mortgage  Without  Secured  Indebt- 

edness, 1033. 

(7)  Effect  of  Payment  of  Mortgage  Debt,  1034. 

d.  Formal  Requisites  of  Written  Assignments,  1035. 

(1)  Names  of  Parties  to  Assignment  and  Mortgage,  1035. 

{a)  Assignor,  1035. 

(b)  Assignee,  1035. 

(c)  Mortgagor,  1035. 

(2)  1035. 

(3)  Witnesses,  1035. 

(4)  Acknowledgtnent,  1035. 

(5)  Delivery,  1035. 

(#)  Of  Assignment,  1035. 
(J)  Of  Mortgage,  1036. 
^.  Presumption  of  Regularity,  1036. 
_/".  Notice  to  Mortgagor,  1036. 
Assent  of  Assignee,  1036. 

5.  Consideration,  1036. 

a.  Necessity  for,  1036. 

^.  Sufficiency  —  Evidence,  1037. 

Consideration  for  Mortgage,  1037. 

6.  Effect  of  Assignment,  1037. 

a.       General,  1037. 

When  Assignment  Takes  Effect,  1037. 

Interest  of  Assignor  Other  than  as  Mortgagee,  1038. 

Additional  Security  for  Debt  Held  by  Assignor,  1038. 
^.  Effect  of  Usury  in  Assignment,  1038. 

7.  Prioi'ities,  1038. 

As  Fixed  by  Assignment,  1038. 
In  Absence  of  Agreement,  1039. 

(1)  Between  Assignees,  1039. 

(2)  Between  Assignor  and  Assignee,  1039. 

*\       Between  Assignees  of  Genuine  and  Forged  Mortgage  Notes, 
1039. 

</.        Between  Assignee  and  Purchasers  or  Other  Incumbrancers, 
1040. 

^.  Estoppel  of  Assignor  to  Assert  Priority  of  Another  Mortgage,  104c. 

8.  Rights  of  Assignee,  1040. 

a.  In  General,  1040. 

b.  Rule  as  to  Equities,  1041. 

(1)  In  Favor  of  Mortgagor,  1041. 

(0)  Rule  Stated,  1041. 

(£)  Estoppel  of  Mortgagor,  1042. 

(2)  Favor  of  Third  Persons,  1042. 

(3)  Mortgage  Securing  Negotiable  Note,  1043. 
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(a)  Assignment  Before  Maturity,  1043. 
{b)  Assignment  After  Maturity,  1043. 

(4)  Equities  of  Which  Assignee  Had  Notice,  1043. 

(5)  Equities  Arising  After  Assignment,  1044. 

c.  Protection  as  Bona  Fide  Purchaser,  1044. 

d.  Bight  to  Foreclose,  1044. 

e.  Right  to  Maintain  Ejectment,  1045. 

f.  Rights  Not  A ffected by  Subsequent  Transactions  of  M ortgagee,  1045. 

g.  Possession  of  Mortgaged  Premises,  1045. 

h.  Right  of  Assignee  of  Mortgage  Note  to  Levy  on  Equity  of  Redemp- 

tion, 1045. 

i.  Effect  of  Release  or  E>ischarge  by  Mortgagee,  1045. 
j.  What  Tajw  Governs,  1046. 

9.  Rights  and  Liabilities  of  Assignor,  1046. 

a.  Setting  up  Adverse  Title,  1046. 

b.  Enforcement  of  jfi/nior  Mortgage,  1046. 

c.  Note  of  Assignee  Taken  for  Portion  of  Debt,  1046. 

d.  Assignment  as  Collateral,  1046. 

e.  Agreement  of  Assignee  to  Pay  Accumulated  Tnleresl,  1046. 

f.  Personal  Liability  to  Assignee,  1047. 

g.  Liability  for  Releasing  or  Discharging  Mortgage  After  Assign- 

ment, 1047. 

10.  Protection  of  Mortgagor  hi  Payments  to  Mortgagee,  1047. 
XIV.  Subrogation  of  Mortgages,  1047. 

XV.  Priority  of  Mortgages,  1047. 

1.  Effect  of  Recording  Acts,  1047. 

2.  Possession  of  Title  Deeds,  1048. 

3.  Priority  Fixed  by  Specific  Statute,  1048. 

4.  Mortgage  Securing  Negotiable  Paper,  1048. 

5.  Priority  as  Bettveen  Notes  Secured  by  Single  Mortgage,  1048. 

a.  Notes  Due  Originally  to  Mortgagee,  1048. 

(1)  Ln  Hands  of  Different  Assignees,  1048. 

(a)  Ln  General,  1048. 

(p)  Priority  Fixed  by  Agreement,  1049. 

aa.  Agreement  Between  Mortgagee  and  Assignee, 
1049. 

bb.  Stipulation  in  Mortgage,  1049. 

(2)  Where  Mortgagee  Retains  Part  of  the  Notes,  1050. 

(3)  Where  Notes  Have  Same  Date  of  Maturity,  1050. 

b.  Notes  Due  Originally  to  Different  Parties,  1050. 

XVI.  Tacking  and  Consolidation,  1050. 

1 .  Tacking  a  Subsequent  to  a  Prior  Lncu?nbrance,  1050. 

a.  Statement  of  Principle,  1050. 

b.  Requisites  for  Application  of  Principle,  105 1. 

(1)  Equality  of  Equities,  105 1. 

(2)  Loan  on  Credit  of  Land,  105 1. 

(3)  Want  of  Notice  of  Second  Pncumbrance,  1052. 

(4)  Necessity  for  Getting  in  Legal  Estate,  1053. 

(5)  Necessity  for  Holding  Legal  and  Equitable  Titles  in  Same 

Right,  1053. 
e.  Limitations  and  Exceptions  to  Principle,  1053. 
d.  Effect  of  Statutes,  1053. 

(1)  In  England,  1053. 

(2)  Ln  Lreland,  1054. 

(3)  Ln  Canada,  1054. 

(4)  Ln  the  United  States,  1054. 

2.  Consolidation  of  Mortgages,  1054. 
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XVII.  Extinguishment  of  Mortgage,  1055. 

1.  In  General,  1055. 

2.  Methods  of  Extinguishment,  1056. 
a.  By  Payment,  1056. 

(1)  In  General,  1056. 

(2)  Partial  Payment,  1057. 

(3)  Payment  After  Maturity,  1058. 

(4)  Extension  of  Time  of  Payment,  1058. 

(a)  When  Mortgagor  Is  Principal  Debtor,  1058. 
(J>)  When  Mortgagor  Is  Surety,  1058. 

(5)  To  Whom  Payment  Made,  1058. 

(a)  In  General,  1058. 

(£)  To  Agent  or  Attorney,  1059. 
(/)  To  Personal  Representative,  1059. 
(</)  After  Assignment,  1059. 
aa.  To  Assignee,  1059. 
bb.   To  Mortgagee,  1059. 

(6)  Effect  Dependent  upon  Person  Paying,  1060. 

{a)  By  Person  Obliged  to  Pay,  1060. 

(b)  By  Stranger,  io6t. 
(r)  2?y  Creditor,  106 1. 

(</)       Partner  or  Tenant  in  Common,  1061. 
(^)  i?y  Person  Having  Right  to  Redeem,  1061. 
(/)  By  Life  Tena?it,  1061. 
(g)  By  Tenant  in  Fee  or  in  Tail,  1062. 

b.  By  Tender,  1062. 

(1)  /;/  General,  1062. 

(2)  Effect  of  Making  Tender,  1062. 

(a)  On  the  Law  Day,  1062. 

(b)  After  Default,  1062. 

c.  By  Taking  New  Note  or  Mortgage,  1063. 

d.  By  Reduction  of  Debt  to  Judgment,  1063. 

e.  By  Foreclosure  and  Sale,  1064. 

f.  By  Fulfilment  of  Condition,  1064. 

g.  By  Merger,  1064. 

(1)  Ln  General,  1064. 

(2)  Circumstances  Showing  Intention,  1066. 

(3)  Circumstances  Creating  Estoppel  to  Deny  Merger,  1067. 

(4)  Effect  of  Intervening  Incumbrance,  1067. 

(5)  Union  of  Titles  in  Same  Person,  1068. 

(a)  In  General,  1068. 

(b)  Union  of  Titles  in  Husband  and  Wife,  1069. 

(6)  Necessity  for  Absolute  Valid  Title,  1069. 

(7)  Partial  Merger,  1069. 

h.  By  Release  or  Reconveyance,  1069. 

(1)  In  General,  [069. 

(2)  Form  of  Release,  io6q. 

(3)  Consideration  for  Release,  1070. 

(4)  Partial  Release,  1070. 

3.  By  Whom  Discharged,  107 1. 

a.  I11  General,  107 1. 

b.  Where  There  Are  Several  Mortgagees,  Personal  Representatives, 

or  Trustees,  107 1. 
e.  By  Personal  Representative,  1071. 

d.  By  Husband,  1071. 

e.  After  Assignment,  1072. 
/.  After  Note  Pledged,  1072. 

4.  Effect  of  Fraud,  Undue  Influence,  Accident,  or  Mistake,  1072. 

a.  In  General,  1072. 

b.  Ignorance  of  Intervening  Incumbrance,  1072. 
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c.  Rule  as  to  Subsequent  Purchasers  and  Incumbrancers,  1073. 

d.  Mistake  of  Law,  1073. 
5.  Methods  of  Canceling,  1074. 

a.  By  Entry  upon  Instrument,  1074. 

b.  By  Entry  of  Disc  liar ge  upon  Record,  1074. 

(1)  In  General,  1074. 

(2)  Statutory  Penalty  for  Failure  to  Discharge  of  Record,  1074. 


CROSS-REFERENCES. 


As  to  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
titles  CHATTEL  MORTGAGES,  vol.  4,  p.  507;  FORECLOSURE  OF 
MORTGAGES,  vol.  9,  p.  84,  and  references  there  given. 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject, 
see  the  following  titles  in  this  work:  ACKNOWLEDGMENTS,  vol.  1, 
p.  483;  ADVERSE  POSSESSION,  vol.  r,  p.  815;  AGENCY,  vol.  1, 
p.  1017;  ALTERATION  OF  INSTRUMENTS,  vol.  2,  p.  181;  AS- 
SIGNMENTS, vol.  2,  p.  1079;  BUILDING  AND  LOAN  ASSOCIA- 
TIONS, vol.  4,  p.  1063;  CHATTEL  MORTGAGES,  vol.  5,  p.  945; 
CONDITIONAL  SALES,  vol.  6,  p.  493;  CONSIDERATION,  vol.  6, 
p.  667;  CONTRIBUTION  AND  EXONERATION,  vol.  7,  p.  354; 
CORPORATIONS  {PRIVATE),  vol.  7,  p.  721;  COUPONS,  vol.  8,  p. 
13;  COVENANTS,  vol.  8,  p.  43;  DEBTS  OF  DECEDENTS,  vol.  8, 
p.  1003;  DEEDS,  vol.  9,  p.  87;  DEFEASANCE,  vol.  9,  p.  169; 
DOWER,  vol.  10,  p.  143;  EJECTMENT,  vol.  10,  p.  502;  EQUITABLE 
MORTGAGES,  vol.  11,  p.  122;  EQUITY  OF  REDEMPTION,  vol. 
11,  p.  205;  ESTOPPEL,  vol.  11,  p.  385;  FORCIBLE  ENTRY  AND 
DETAINER,  vol.  13,  p.  742;  FORECLOSURE  OF  MORTGAGES, 
vol.  13,  p.  776;  FRAUD  AND  DECEIT,  vol.  14,  p.  130;  FRAUD- 
ULENT SALES  AND  CONVEYANCES,  Vol.  14,  p.  226;  HOME- 
STEAD, vol.  15,  p.  526;  HUSBAND  AND  WIFE,  vol.  15,  p.  785; 
IMPROVEMENTS,  vol.  16,  p.  120;  INDEMNITY  CONTRACTS, 
vol.  16,  p.  183;  JOINT  TENANTS  AND  TENANTS  IN  COM- 
MON, vol.  17,  p.  646;  LANDLORD  AND  TENANT,  vol.  18,  p.  170; 
LEASES,  vol.  18,  p.  676;  MARSHALING  ASSETS,  vol.  19,  p.  1255; 
MARSHALING  DECEDENTS'  ESTATES,  vol.  19,  p.  1288;  MIS- 
TAKE, ante,  p.  805;  NOVATION;  PARTITION;  PURCHASERS 
FOR  VALUE  AND  WITHOUT  NOTICE;  PURCHASE-MONEY 
MORTGAGES;  RAILROAD  SECURITIES;  RECORDING  ACTS; 
SEPARATE  PROPERTY  OF  MARRIED  WOMEN;  STOCK; 
STOCKHOLDERS;  SUBROGATION;  SUPPORT;  SURETY- 
SHIP; TRESPASS;  TRUST  DEEDS  AND  POW ER-0 F-SALE 
MORTGAGES;  USURY;  VENDOR  AND  PURCHASER;  WASTE. 


I.  Definition  and  Characteristics  —  1.  Definition  —  in  General.  —  A  mort- 
gage is  a  conveyance  or  transfer  of  property,  either  real  or  personal,  as  security 
for  payment  of  a  debt  or  discharge  of  some  other  obligation,  such  as  fulfil- 
ment of  a  contract,  or  performance  of  an  act,  or  the  like.1 


1.  Definition  —  In  General  —  England.  —  Com. 
Dig.,  til.  Mortgage. 

Connecticut.  —  Cook  v.  Bartholomew,  60 
Conn.  24. 

Maine.  —  Mitchell  v.  Burnham,  44  Me.  286. 

Tennessee.  —  Bennetl    v.    Union    Bank,  5 
Humph.  (Tenn.)  612. 

Vermont.  —  Wins;  v.  Cooper,  37  Vt.  169. 

Othet  Definitions —  An  estate  upon  condition 
defeasible  upon  the  performance  of  the  condi- 
tion according  10  its  leeal  effect.  United  States 
—  U.  S.  v.  Fi=her,  2  Cranch  (U.  S.)  358. 
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Alabama.  —  Mervine  v.  White,  50  Ala.  388. 
Connecticut.  —  Cook    v.    Bartholomew,  60 
Conn.  24. 

A'ansas.  —  Moore  v.  Wade,  8  Kan.  380. 
Kentucky.  —  Lobban    v.    Garnett,   9  Dana 
(Kv.)  390- 

Louisiana.  — Thibodaux  v.  Anderson,  34  La. 
Ann.  797. 

Maine.  —  Mitchell  v.  Burnham,  44  Me.  286. 

Massachusetts.  —  Eiskine  v.  Town  send,  2 
Mass.  493,  3  Am.  Dec.  71;  Barnard  v.  Eaton, 
2  Cush.  (Mass.)  294. 
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Particular  Definitions.  —  Definitions  of  chattel  mortgages,  equitable  mortgages, 
power-of-sale  mortgages.,  and  purchase-money  mortgages  will  be  found  in 
articles  treating  thereof  specifically.1 

The  Term  Mortgage  Has  a  Technical  Signification  in  law,  and  expresses  the  nature  of 
the  contract  as  clearly  as  the  terms  "deed,"  "  grant,"  or  "  gift,"  and  it  has 
been  said  that  no  circumlocution  defining  the  contract  intended  more  accu- 
rately than  the  word  itself  can  be  employed.2 

2.  Characteristics  —  a.  In  General.  —  The  essential  characteristics  of  a 
mortgage  are,  that  there  is  a  debt,  legal  liability,  or  obligation  actually  exist- 
ing at  the  time  of  its  execution,  or  contemplated  at  such  time  and  afterwards 
actually  incurred;3  an  intention  to  secure  that  debt  or  obligation  by  some 
form  of  conveyance  and  agreement;4  a  clause  or  instrument  in  the  nature  of 


Nebraska.  —  Kyger  v.  Ryley,  2  Neb.  20. 

New  Hampshire.  —  Lund  v.  Lund,  1  N.  H. 
39,  8  Am.  Dec  29 

New  Jersey.  —  Shields  v.  Lozear,  34  N.  J.  L. 
496,  3  Am,  Rep.  256;  Montgomery  v.  Bruere, 
4  N.  J.  L.  295. 

New  York.  —  Canandarqua  Academy  v.  Mc- 
Kechnie,  90  N.  Y.  629. 

North  Carolina.  —  Gorrell  v.  Alspaugh,  120 
N.  Car.  362. 

Pennsylvania.  —  Ditesman's  Appeal,  127  Pa. 
St.  348. 

For  Statutory  Definitions  of  the  Term  varying 
in  some  respects  from  the  text  definition,  con- 
sult the  statutes  of  the  different  jurisdictions, 
and  see  the  following  cases:  London  Brewery 
Co.  v.  Inland  Revenue  Com'rs,  (1899)  1  Q.  B. 
121;  Woodward  v.  Hennegan,  128  Cal.  293; 
Stewart  v.  Powers,  98  Cal.  514:  Everett  v. 
Buchanan,  2  Dak.  249;  Thibodaux  v.  Ander- 
son, 34  La.  Ann.  797;  Bethlehem  v.  Annis,  40 
N.  H  34,  77  Am.  Dec.  700;  Sandmever  v. 
Dakota  F.  &  M.  Ins.  Co.,  2  S.  Dak.  346.' 

1.  See  the  titles  Chattel  Mortgages,  vol. 
5,  p.  947;  Equitable  Mortgages,  vol.  ri,  p. 
122;  Purchase-money  Mortgages;  Trust 
Deeds  and  Power-of-sale  Mortgages. 

General  and  Special  Mortgages.  —  A  general 
mortgage  is  that  which  binds  all  the  property, 
present  and  future,  of  the  debtor.  A  special 
mortgage  is  that  which  binds  only  certain 
specified  property.  Barnard  v.  Erwin,  2  Rob. 
(La.)  407. 

2.  Technical  Meaning.  —  Mervine  v.  White,  50 
Ala.  388;  Walton  v.  Cody,  1  Wis.  420. 

A  Mortgage  Is  What  Its  Name  Imports,  a  gage 
or  pledge  of  the  thing  mortgaged  that  the 
mortgagor  will  pay  the  specified  debt,  or  per- 
form the  specified  duty,  as  the  case  may  be. 
Beard  v.  Smith,  71  Ala.  569. 

The  Word  Mortgage  Must  Be  Construed  Ac- 
cording to  Its  Technical  Import  when  used  in 
legal  proceedings  as  descriptive  of  a  writ- 
ten instrument.  Walton  v.  Cody,  1  Wis. 
420. 

Double  Meaning.  —  The  word  sometimes  sig- 
nifies that  species  of  li?n  created  by  a  common 
mortgage,  and  sometimes  that  implied  equita- 
ble element  in  an  actual  conveyance  by  a  debtor 
to  a  creditor  which  limits  the  creditor's  right  10 
hold  only  until  his  debt  is  paid.  Biggers  v. 
Bird,  55  Ga.  650. 

In  conveyances  the  word  frequently  includes 
the  debt  secured  as  well  as  the  piece  of  paper 
technically  called  a  mortgage,  Watson  v. 
^rnitb.,  §Q  Minn,  ?;o3, 


The  Terms  Mortgagor  and  Mortgagee  as  used 

in  the  statutes  of  some  slates  include  any  per- 
sons claiming  under  or  representing  them. 
Jones  v.  Fidelity  L.  &  T.  Co.,  7  S.  Dak.  122; 
Farr  v.  Dudlev.  21  N.  H.  372. 

3.  Necessity  of  Debt,  Legal  Liability,  or  Obliga- 
tion—  Alabama.  ■ — Vincent  v.  Walker,  86  Ala. 
333;  Haynie  v.  Robertson,  58  Ala.  39;  Stearns 
v.  Gafford,  56  Ala.  544. 

California.  —  Manasse  k.  Dinkelspiel,  68  Cal. 
404;  Henley  v.  Hotaling.  41  Cal.  22;  Hickox 
v.  Lowe,  10  Cal.  197. 

Illinois.  —  Rue  v.  Dole,  107  111.  275. 

Indiana.  —  Voss  v.  Eller,  109  Ind.  260. 

Iowa.  —  Bridges  v.  Linder,  60  Iowa  190. 

Maine.  —  Brown  v.  Holyoke,  53  Me.  9. 

Missouri.  —  Frost  Mfg.  Co.  v.  Springfield 
Foundry,  etc.,  Co.,  79  Mo.  App.  652. 

New  Jersey.  —  Doying  v.  Chesebrough,  (N. 
J.  1897)  36  All.  Rep.  893. 

New  York.  —  Baker  v.  Thrasher,  4  Den.  (N. 
Y.)  493;  Robinson  v.  Cropsey,  2  Edw.  (N.  Y.) 
143- 

Texas.  —  Jefferies  v.  Hartel,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  653. 

West  Virginia.  —  Davis  v.  Demming.  12  W. 
Va.  246. 

That  the  Mortgagee  Should  Have  a  Personal 
Remedy  Against  the  Mortgagor  has  been  said  to 
be  a  necessary  incident  of  a  mortgage.  Con- 
way v.  Alexander,  7  Cranch  (U.  S.)  218;  Page 
z:  Foster,  7  N.  H.  392;  Hubby  v.  Harris,  68 
Tex.  91.  But  see  cases  cited  infra,  this  title. 
Personal  liability  for  Indebtedness. 

The  Character  of  Liability  is  not  material  if 
legal.  Husheon  v.  Husheon,  71  Cal.  407; 
Workman  v.  Greening,  115  111.  477;  Union 
Mut.  L.  Ins.  Co.  v.  White,  106  III.  67;  Smith 
v.  Cremer,  71  111.  185;  Shaver  v.  Woodward, 
28  111.  277;  Tillson  v.  Moulton,  23  111.  648; 
Miller  v.  Thomas,  14  111.  428;  Barnard  v. 
Erwin,  2  Rob.  (La.)  407;  Madigan  v.  Mead,  31 
Minn.  94. 

4.  Intention-  to  Secure  Debt  or  Obligation  — 

England.  —  Santley  -v.  Wilde,  (1899)  2  Ch.474; 
In  re  Bircham.  (1895)  2  Ch.  786. 

United  States.  —  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.  (U.  S.)  386. 

Alabama.  — McGough  v.  Sweetser,  97  Ala. 
364;  Vincent  v.  Walker,  86  Ala.  333;  Fulghpm 
v.  Morris,  75  Ala.  247;  Hall  v.  Mobile,  etc.,  R. 
Co.,  58  Ala.  22;  Haynie  £>. -Robertson,  5S  Ala. 
39;  Baldwin  v.  Hatchett.  56  Ala.  466;  Micou 
v.  Ashurst,  55  Ala.  614;  Fielder  v.  Varner,  45 
Ala.  435;  Wallis  v.  Long,  16  Ala.  740;  Sewall 
v.  Henry,  o  Ala,  33, 
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a  defeasance  in  case  of  payment  or  performance  at  the  time  specified  ; 1  a  ri^ht 
to  foreclose  upon  breach  of  condition;2  and,  in  case  of  payment  or  perform- 
ance after  forfeiture  for  breach  of  condition,  an  existing  or  continuing  right 
of  redemption  within  a  reasonable  time.3 

/;.  As  Distinguished  from  Other  Transactions. — The  distinctions 
between  mortgages  and  certain  other  transactions  have  already  been 
adverted  to.4 

II.  ORIGiN  AND  HISTORY.  —  The  idea  of  a  mortgage  and  its  characteristics 
have  been  by  some  writers  ascribed  to  the  Jews;  by  others  it  is  said  that  the 
civil  law,  which  distinguished  between  pledges  and  things  hypothecated,  is 
responsible  for  the  mortgage;  while  yet  others  look  upon  it  as  a  corollary  of 
the  common-law  doctrine  of  estates  upon  condition.5  However  that  may  be, 
it  is  certain  that  a  mortgage,  or  transaction  in  the  nature  thereof,  was  known 
to  English  law  at  a  period  anterior  to  the  Norman  conquest.6  After  that 
date,  owing  to  the  severity  of  the  feudal  system  with  respect  to  alienation  of 
land,  a  tenant  in  chivalry  being  unable  to  alienate  in  the  absence  of  a  license 
therefor,  mortgages  were  not  in  common  use  until  the  restrictions  upon  alien- 
ation were  removed  by  a  statute  permitting  all  persons  except  the  king's  ten- 
ants in  capite  to  alien  all  or  any  part  of  their  lands  at  their  discretion.7  The 


Arkansas.  —  Hannah  v.  Carrington,  18 
Ark.  85. 

California.  —  Malone  v.  Roy,  94  Cal.  341; 
Manasse  v.  Dinkelspiel,  63  Cal.  401;  Henleey 
v.  Hotaling,  41  Cal.  22;  McMiH  in  v  Richards, 
9  Cil.  365,  70  Am.  Dec.  655 ;  Pavne  r.  Bens  ley, 
8  Cal.  260,  6S  Am.  Dec.  318;  Godeffroy  v. 
CiLi  .vjll.  2  Cal.  489,  56  Am.  Dec.  360. 

Connecticut. — Jarvis  v.  Woodruff,  22  Conn. 
548:  Ba:on  v.  Brown,  19  Conn.  29. 

Dikjti.  —  Everett  v.  Buchanan,  2  Dak.  249. 

Hi-uiii.  —  Hardy  v.  Rugbies,  1  Hawaii  457. 

Idaho.  —  Brown  v.  Bryan,  (Idaho  1896)  51 
Pac.  R;p.  995. 

Illinois.  — Rue  v.  Dole,  107  111.  275;  Hall  v. 
Byrne,  2  Ilk  141. 

Indiana.  — Turpie  v.  Lowe,  114  Ind.  37. 

Iowa.  —  Babcock  v.  Hoey,  11  Iowa  375. 

Kentucky. — Schweitzer  v.  Wagner,  94  Ky. 
458;  Reed  v.  Lansdale,  Hari.  (Ky.)  8. 

Louisiana.  — Thibodaux  v.  Anderson,  34  La. 
Ann.  797. 

Maine.  —  Brown  v.  Holyoke,  53  Me  9. 

Mississippi.  — Gothard  v.  Flynn,  25  Miss.  58. 

Missouri. — O'Neill  v.  Capelle,  62  Mo.  202; 
Sjchradski  v.  Albright,  93  Mi.  42;  Mills  v. 
Williams,  31  Mo.  447;  Smith,  etc  ,  Implement 
Co.  v.  Thurman,  29  Mo.  App.  186. 

Montana.  —  Butte  First  Nat.  Bank  v.  Bell 
Silver,  etc.,  Min.  Co.,  8  Mont.  32. 

Nebraska. —  Hurley  v.  Estes,  6  Neb.  386. 

New  Hampshire.  —  Hebron  v.  Centre-Har- 
bor, 11  N.  H.  571. 

New  Jersey.  —  Wilmerding  v.  Mitchell,  42  N. 
J.  L.  476;  Lokerson  v.  Still  well,  13  N.  J.  Eq. 
357. 

New  York.  —  Burnett  v.  Wright,  135  N.  Y. 
543;  Murray  v.  Walker,  31  N.  Y.  399;  Smith  v. 
Acker,  23  Wend.  (N.  Y.)  653. 

North  Carolina.  —  Harris  v.  Jones,  83  N.  Car. 
321. 

Ohio.  —  Brown  v.  National  Bank,  44  Ohio  St. 
269;  Cotterell  v.  Long,  20  Ohio  464. 

Tennessee.  —  Burts  v.  Evans,  1  Heisk.  (Tenn.) 
"420;  Loyd  v.  Currin,  3  Humph.  (Tenn  )  462; 
Greenfield  v.  Dorris,  I  Sneed  (Tenn.)  548. 
Texas.  —  Jefferies  v  Hartel,  (Tex,.  Cjv.  App. 


1899)  51  S.  W.  Rep.  653;  Jordan  v.  Peak,  38 
Tex.  442. 

Vermont.  —  Briggs  v.  Fish,  2  D.  Chip  (Vt.) 
100. 

Virginia,  —  Earp  v.  Boothe  24  Gratt.  (Va.) 
368. 

Washington.  —  Marsh  v.  Wade,  I  Wash.  543. 
West  Virginia.  —  Davis  v.  Demming,  12  W. 
Va.  246;  Nease  v.  Capehart,  8  W.  Va.  95. 

Wisconsin.  —  ]ordan  v.  Warner,  107  Wis. 
539;  Marvin  v.  Titsworth,  10  Wis.  320. 

Security  for  Debt.  —  In  Georgia  by  statute  a 
mortgage  must  show  a  purpose  lo  secure  pay- 
ment of  a  debt.  Jay  v.  Whelchel,  78  Ga.  786; 
Frost  v.  Allen,  57  Ga.  326;  Jackson  v.  Cars- 
well,  34  Ga.  279. 

1.  Necessity  of  Defeasance.  —  Adams  v.  Ste- 
vens, 49  Me.  362;  Freeman's  Bank  v.  Vose,  23 
Me.  98;  Packard  v.  Relief  of  Widows,  etc.,  77 
Md.  240;  Lance's  Appeal,  112  Pa.  St.  456; 
Payne  v.  Patterson,  77  Pa.  St.  134;  Pennsyl- 
vania Ins.  Co.  v.  Austin,  42  Pa.  St.  257;  Davis 
v.  Demming,  12  W.  Va.  246. 

2.  Right  to  Foreclose.  —  Chai res  v.  Brady,  10 
Fla.  133.  See  the  title  Foreclosure  of  Mort- 
gages, vol.  13,  p.  776. 

3.  See  the  title  Equity  of  Redemption,  vol, 
11,  p.  205. 

4.  See  the  titles  Assignments  for  the  Bene- 
fit of  Creditors,  vol.  3,  p.  14;  Chattel 
Mortgages,  vol.  5,  p.  950  (where  such  instru- 
ments are  distinguished  from  pledges  and 
conditional  sales);  Conditional  "Sales,  vol.  6, 
pp.  442,  493;  Tpust  Deeds  and  Power-of- 
sale  Mortgages.  And  see  infra,  this  title. 
Transactions  Either  Mortgages  or  Sales. 

5.  Jewish  Origin.  — *Bac.  Abr.,  tit.  Mortgage; 
Kyger  ?<.  Rylev,  2  Neb.  20. 

Civil-law  Origin.  —  Powell  on  Mortg.  2; 
Walker  v.  Farmers'  Bank,  8  Houst.  (Del.)  258. 

Estates  upon  Condition.  —  Co.  Litt.  332,  note; 
Kyger  -■.  Ryley,  2  Neb.  20. 

6.  Use  of  by  Anglo-Saxons.  —  1  Jones  on 
Mortg.  (4th  ed.),  £  t. 

7.  Effect  of  Feudal  System. —  Powell  on  Mortg. 
3;  1  Steph.  Com.  327. 

Quia  Erapt.Qre.s,  —  18  Edw.  I. 
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result  of  this  statute  was  that  two  methods  of  securing  payment  of  money  by 
means  of  a  conditional  alienation  of  land  became  popular,  which  are  dis- 
tinguished by  Littleton  as  vivum  vadium  1  and  mortuum  vadium^  the  latter 
being  the  modern  common-law  mortgage. a 

III.  Nature  of  Mortgage  —  1.  At  Law.  —  A  mortgage  in  its  origin  was  in 
reality  what  it  still  by  its  terms  purports  to  be  —  an  absolute  sale  of  an  estate 
by  the  mortgagor  to  the  mortgagee,  subject  to  be  determined  by  the  payment 
of  a  sum  of  money  or  by  the  performance  of  some  condition  within  a  given 
period  of  time;  and  by  the  terms  of  the  contract,  if  the  money  was  not  paid  or 
the  condition  performed  by  the  day  limited  for  payment  or  performance,  the 
estate  became  absolute  in  the  grantee.3 

2.  In  Equity.  —  Courts  of  equity  from  an  early  dale  took  a  different  view 
of  the  transaction,  and,  considering  the  debt  as  the  principal  matter,  and  a  fail- 
ure to  perform  or  pay  at  the  appointed  time  only  a  matter  requiring  compen- 
sation by  interest  in  the  way  of  damages  for  the  delay,  interfered  in  such  a 
minrier  as  to  relieve  the  mortgagor  against  an  absolute  forfeiture  by  permitting 
him  to  redeem  therefrom,  and  this  right  to  redeem  became  known  as  the 
equity  of  redemption.4 

3.  Modern  Mortgages  — Blending  of  Legal  and  Equitable  Doctrine.  —  Because  of  the 
fact  that  a  mortgage  is  regarded  as  of  a  dual  character  —  a  conveyance  of  an 
estate  in  lands,  and  a  security  for  a  debt  —  bearing  one  character  in  a  court 
of  law  and  another  in  a  court  of  equity,  a  mortgage  at  the  present  day,  in  the 
absence  of  statutes  providing  otherwise,  vests  the  legal  title  to  the  mortgaged 
property  in  the  mortgagee,5  at  any  rate  after  condition  broken  and  possession 


1.  Vivum  Vadium  occurred  where  the  bor- 
rower's land  was  held  by  the  lender  until  the 
debt  was  paid  out  of  the  rents  and  profits 
thereof.    Co.  Litt.  205^. 

Vivum  Vadium  and  Welsh  Mortgage.  —  In  both 
the  vivum  vadium  and  the  Welsh  mortgage  the 
mortgagee  takes  the  issues  and  profits  of  the 
land  conveyed,  but  in  the  latter  these  apply  10 
interest  upon  the  debt,  in  the  former  to  satis 
faction  of  the  principal.  I  Jones  on  Mortg. 
(4th  ed.),  §  3.  Compare  Coote  on  Mortg.  208. 
See  also  Walker  u.  Farmers'  Bank,  8  Houst. 
(Del.)  258,  and  Longuet  v.  Seawen,  1  Ves.  402. 

2.  Mortuum  Vadium  was  a  conveyance  by 
which  the  land  granted  as  security  became  an 
absolute  estate  in  the  hands  of  the  grantee  in 
default  of  payment  of  the  debt  secured  at  the 
time  specified  therefor.    Co.  Litt.  205^. 

Similarity  to  Modern  Mortgage.  —  1  Jones  on 
Mortg.  f+th  ed.),  §  4. 

3.  Effect  of  Mortgage  at  Law  —  United  States. 
—  Hutchins  v.  King,  1  Wall.  (U.  S  )  53. 

California.  —  Grattan  v.  Wiggins,  23  Cal.  16; 
Dutton  v.  Warschauer,  21  Cal.  623,  82  Am. 
Dec.  765. 

Dakota.  —  Everett  v.  Buchanan,  2  Dak.  249. 

Kansas.  —  Chick  v.  Willetts,  2  Kan.  385. 

New  Jersey.  —  Kircher  v.  Schalk,  39  N.  J.  L. 
335;  Montgomery  v.  Bruere,  4  N.  J.  L.  295. 

New  York. — Packer  v.  Rochester,  etc.,  R. 
Co.,  17  N.  Y.  283;  Lansing  v.  Goelet,  9  Cow. 
(N.  Y.)  346. 

4.  See  the  title  Equity  of  Redemption,  vol. 
11,  p.  205. 

6.  Mortgage  Vests  Legal  Title  in  Mortgagee  — 

United  States.  —  Stelle  v.  Carroll,  12  Pet.  (U, 
S.)  205. 

Alabama.  —  Fields  v.  Clayton,  117  Ala.  538; 
Welsh  v.  Phillips,  54  Ala.  309,  25  Am.  Rep. 
679;  Barker  v.  Bell,  37  Ala.  354;  Paulling  v. 
Barron,  32  Ala.  9. 


Arkansas. — Terry  v.  Rosell,  32  Ark.  478; 
Turner  v.  Watkins,  31  Ark.  429;  Kanna'Jy  v. 
McCarron,  18  Ark.  166. 

Connecticut .  — Chamberlain  v.  Thompson,  10 
Conn.  251,  26  Am.  Dec.  390;  Beach  v.  Claik, 
6  Conn.  354. 

Illinois.  —  Harper  v.  Ely,  70  111.  581;  Pollock 
v.  Maison,  41  111.  516;  Jackson  v.  Warren,  32 
111.  331;  Nelson  v.  Pinegar,  30  111.  473;  Carioll 
v.  Ballance,  26  111.  9,  79  Am.  Dec.  354;  Van- 
sant  v.  Allmoo,  23  111.  30;  Delahay  v.  Cle- 
ment, 4  111.  201. 

Kentucky, — Stewart  v.  Barrow,  7  Bush 
(Ky.)  368;  Redman  v.  Sanders,  2  Dana  (Ky.) 
68;  Brookover  v.  Hursi,  1  Met.  (Ky.)  665. 
Maine.  —  Blaney  v.  Bearce,  2  Me.  132. 
Mary/and.  —  Annapolis,  etc.,  R.  Co.  v. 
Gantt,  39  Md.  115;  Sumwalt  v.  Tucker  34 
Md.  89;  M'Kim  v.  Mason,  3  Md.  Ch.  186; 
Brown  v.  Stewart,  1  Md.  Ch.  87;  Leighton  v. 
Preston,  g  Gill  (Md.)  201;  Jamieson  v.  Bruce, 
6  Gill  &  J.  (Md.)  72.  26  Am  Dec.  557. 

Massachusetts .  —  Norcross  v.  Norcross,  105 
Mass.  265;  Sillbwayw.  Brown,  12  Allen  (Mass.) 
30;  Steel  v.  Steel,  4  Allen  (Mass.)  417;  Howard 
-•.  Robinson,  5  Cush.  (Mass.)  119;  Sparhawk 
v.  Bagg,  16  Gray  (Mass.)  583;  Hapgood  v. 
Blood,  11  Gray  (Mass  )  400;  Bradley  v.  Fuller, 
23  Pick.  (Mass.)  1;  Ewer  v.  Hobbs,  5  Met. 
(Mass.)  1. 

New  Hampshire.  —  Tripe  v.  Marcy,  39  N.  H. 
439;  Hobart  v.  Sanborn,  13  N.  H.  226,  3S  Am. 
Dec.  483;  Southerin  v.  Mendum,  5  N.  H.  420; 
M'Murphy  v.  Minot,  4  N.  H.  251;  Brown  v. 
Cram.  1  N.  H.  169. 

New  Jersey.  —  Shields  v.  Lozear,  34  N.  J.  L. 
496,  3  Am.  Rep.  2^6;  Sanderson  v.  Price,  21 
N.  J.  L.  637. 

North  Carolina.  —  Hemphill  v.  Ross,  66  ST. 
Car.  477;  Ellis  v.  Hussey,  66  N.  Car.  501. 
Ohio.  —  Harkrader  v.  Leiby,  4  Ohio  St.  602. 
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taken.1 

The  Purpose  for  Which  the  Title  Vests  in  the  Mortgagee  is  regarded  as  being  to  pro- 
tect and  enforce  his  security,2  the  mortgagor  retaining  his  equity  of 
redemption.3 

The  Mortgagor  13  Recognized  as  Owner  of  the  property  as  against  all  persons  other 
than  the  mortgagee,1  and  in  some  states,  under  certain  circumstances,  even 
against  the  mortgagee.5 

Adoption  of  Equitable  Doctrine.  —  In  many  states  practically  all  that  remains  of 

Pennsylvania.  —  Tryon  v.  Munson,  77  Pa.  St. 
250;  Youngrnan  v.  Elmira,  etc  ,  R.  Co.,  65  Pa. 
St.  278. 

Rhode  Island.  —  Carpenter  v.  Carpenter,  6  R. 
I.  542. 

Tennessee. — Vance  v.  Johnson,  to  Humph. 
(Tenn.)  214.;  Henshaw  v.  Walls,  9  Humph. 
(Tenn.)  568;  Carter  v.  Taylor,  3  Head  (Tenn.) 
30. 

Virginia.  —  Faulkner  v.   Brockenbrough,  4 
Rand.'  (Va.)  245 

1.  After  Condition  Broken.  —  Buck  v.  Payne, 
52  Miss.  271;  Hub'ils  v.  Vaughan,  42  Ma,  138; 
Sutton  v.  Mason,  38  Mo.  120;  Meyer  v.  Camp- 
bell, 12  Mo.  603;  Walcop  v.  McKinney,  10  Mo. 
229. 

Legal  Title  Ve3ts  After  Default  and  Possession 
Taken  by  Mortgagee.  —  Walker  v.  Farmers' 
Bank,  8  Houst.  (Del.)  253. 

2.  Purpose  for  Which  Title  Vests  in  Mortgagee 

—  United  States.  —  Brobst  v.  Brock,  10  Wall. 
(U.  S.)  519;  Hutchins  v.  King,  1  Wall.  (U. 
S.)53. 

Connecticut.  — ■  Lacon  v  Davenport,  16  Conn. 
331;  Chamberlain  v.  Thompson,  10  Conn.  251, 
26  Am.  D:c.  390;  Bates  v.  Coe,  10  Conn.  280; 
Beach  v.  Clark,  6  Conn.  354. 

Kentucky. — Taliaferro  v.  Gay,  78  Ky.  496; 
Woolley  v.  Holt,  14  Bush  (Ky.)  788;  Douglass 
v.  Cline,  12  Bush  (Ky.)  608. 

Maine.  —  Hussey  v.  Fisher,  94  Me.  301; 
Wilkins  v.  French,  20  Me.  in. 

Maryland.  —  Timms  v.  Shannon,  19  Md.  296, 
8t  Am.  Djc.  632. 

Massachusetts.  —  Norcross  v.  Norcross,  105 
Mass.  265;  Silloway  v.  Brown,  12  Allen  (Mass.) 
30;  Steel  v.  Steel,  4  Allen  (Mass.)  417;  How- 
ard v.  Robinson,  5  Cush.  (Mass.)  119;  Spar- 
hawk  v.  Bigg,  10  Gray  (Mass.)  583;  Hapgood 
v.  Blood,  11  Gray  (Mass.)  400;  Ewer  v.  Hobbs, 
5  Met.  (Mass.)  1;  Bradley  v.  Fuller,  23  Pick. 
(Mass.)  1. 

New  Hampshire.  —  Orr  v.  Hadley,  36  N.  H. 
575;  Whittemore  v.  Gibbs,  24  N.  H.  484;  Great 
Falls  Co.  v.  Worster,  15  N.  H.  412;  Ellison  v. 
Daniels,  11  N.  H.  274;  Parish  v.  Gilmanton, 
11  N.  H.  293;  Glass  v.  Ellison,  9  N.  H.  69. 

New  Jersey.  — Schalk  v.  Kingsley,  42  N.  J. 
L.  32;  Woodsile  v.  Adams,  40  N.  J.  L.  417; 
Shields  v.  Lozear,  34  N.  J.  L.  496,  3  Am.  Rep. 
256;  Wade  v.  Miller,  32  N.  J.  L.  296;  Osborne 
v.  Tunis,  25  N.  J.  L.  633;  Montgomery  v. 
Bruere,  5  N.  J.  L.  1001.  But  see  Montgomery 
v.  Bruere,  4  N.  J.  L.  295. 

Ohio.  —  New  Vienna  Bank  v.  Johnson,  47 
Ohio  St.  306;  Harkrader  v.  Leiby,  4  Ohio  St. 
612. 

Pennsylvania.  —  Tryon  v.   Munson,  77  Pa. 
St.  250. 

3.  Mortgagor  Retains  Equity  of  Redemption  — 

Alabama.  —  Fields  v.  Clayton,  117  Ala.  538,  67 
Am.  St.  Rep.  189. 


Arkansas.  —  Reynolds  v.  New  Orleans 
Canal,  etc.,  Co.,  30  Ark.  520;  Gilchrist  v. 
Patterson,  18  Ark.  575;  Fitzgerald  v.  Beebe,  7 
Ark.  310. 

Massachusetts.  —  Reading  of  Judge  Trow- 
bridge, 8  Mass.  551. 

Mississippi. —  Bucklev  v.  Daley,  45  Miss. 
338. 

North  Carolina.  —  Gorrell  v.  Alspaugh,  120 
N.  Car.  362. 

And  see  generally  cases  cited  in  the  pre- 
ceding notes. 

4.  Mortgagor  Owner  with  Respect  to  Strangers 
—  United  States.  —  Brobst  v.  Brock,  10  Wall. 
(U.S.)  519- 

Alabama.  —  Cotton  v.  Carlisle,  85  Ala.  175, 
7  Am.  St.  Rep.  29;  Allen  v.  Kellarn,  69  Ala 
442;  Denby  v.  Mellgrew,  58  Ala.  147;  Knox  v. 
Easton,  38  Ala.  345;  Mansony  v.  U.  S.  Bank, 
4  Ala.  735;  Duval  v.  McLoskev,  1  Ala.  708. 
Arkansas.  — Terry  v.  Resell,  32  Ark.  478. 
Connecticut.  —  Middletown  Sav.  Bank  v. 
Bates,  11  Conn.  519;  Chamberlain  v.  Thomp- 
son, 10  Conn.  243,  26  Am.  Dec.  390;  Beach  v. 
Clark,  6  Conn.  354;  Rockwell  v.  Bradley,  2 
Conn.  1. 

Illinois.  —  Seaman  v.  Bisbee,  163  111.  91; 
Oldham  v.  Pfleger,  84  111.  102;  Vallette  v. 
Bennett,  69  111.  632;  Hall  v.  Lance,  25  111.  277; 
Fitch  v.  Pinckard,  5  III.  69. 

Kejitucky.  —  Newport,  etc.,  Bridge  Co.  v. 
Douglass,  12  Bush  (Ky.)  673. 

Maine. — Huckins  v.  Straw,  34  Me.  166; 
Wilkins  v.  French,  20  Me.  in. 

Maryland.  —  Ann.ipolis,  etc..  R.  Co.  v. 
Gantt,  39  Md.  115;  Georges  Creek  Coal,  etc., 
Co.  v.  Detmold,  1  Md.  237. 

Massachusetts.  —  Norcross  v.  Norcross,  105 
Mass.  265;  Sillovvay  v.  Brown,  12  Allen  (Mass.) 
30;  Steel  v.  Steel,  4  Allen  (Mass.)  417;  Howard 
v.  Robinson,  5  Cush.  (Mass.)  119;  Sparhawk 
v.  Bagg,  16  Gray  (Mass)  583;  Hapgood  v. 
Blood,  11  Gray  (Mass.)  400;  Ewer  v.  Hobbs,  5 
Met.  (Mass.)  1;  Bradley  v.  Fuller,  23  Pick. 
(Mass.)  1. 

New  Hampshire.  —  Whittemore  v.  Gibbs,  24 
N.  H.  484;  Great  Falls  Co.  v.  Worster  15  N.  H. 
412;  Ellison  v.  Daniels,  11  N.  H.  274;  Par'sh 
v.  Gilmanton.  11  N.  H.  293. 

Pennsylvania.  — Tryon  v.  Munson,  77  Pa.  St. 
250. 

5.  Mortgagor  Owner  as  Against  Mortgagee  — 
Before  Breach  of  Contract. —  In  Mississippi  by 
statute  the  mortgagor  is  owner  as  against  the 
mortgagee  until  afier  breach  of  the  condition. 
Buck  v.  Payne,  52  Miss.  271. 

So  in  Delaware  if  the  mortgagor  is  in  pos- 
session. Walker  v.  Farmers'  Bank,  8  Houst. 
(Del.)  ^8.  citing  Cooch  v.  Gerrv,  3  Harr.  (Del.) 
280,  and  Cornog  v.  Cornog,  3  Del.  Ch.  407. 

So  in  Missouri.  Johnson  v.  Houston,  47  Mo. 
227. 
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Modern  Mortgages. 


the  old  theory  as  to  mortgages  is  their  nomenclature,  the  common-law 
attributes  of  mortgages  having  been  wholly  set  aside  by  statute,  so  that  both 
at  law'  and  in  equity  a  mortgage  conveys  no  estate  to  the  mortgagee  in  the 
real  property  described  in  the  mortgage,  the  only  effect  of  the  mortgage  being 
to  give  him  and  those  claiming  under  him  a  lien  upon  such  property  as  a 
security  for  an  indebtedness  or  the  performance  of  an  obligation.1 


1.  Common-law    Characteristics    Abolished  — 

United  States.  —  Lewis  v.  Wells,  85  Fed.  Rep. 
896;  In  re  Bennett.  2  Hughes  (U.  S.)  156; 
Sample  v.  British  Columbia  Bank,  5  Savvy. 
(U.  S.)  88;  Witherell  v.  Wiberg,  4  Saivy.  (U.  S.) 
232;  Hughes  v.  Edwards,  9  Wheat.  (U.  S.)  489. 

California.  —  Garwood  v.  Wheaton.  128  Cal. 
399;  Moisant  v.  McPhee,  92  Cal.  76;  Murdock 
v.  Clarke,  90  Cal.  427;  Smith  v.  Smith,  80  Cal. 
325;  Raynor  v.  Drew,  72  Cal.  307;  Healy  v. 
O'Brien,  66  Cal.  519;  Taylor  v.  McLain,  64 
Cal.  514;  Grant  v.  Burr,  54  Cal.  298;  Pio  Pico 
v.  Gallardo,  52  Cal.  206;  Frink  v.  Le  Roy,  49 
Cal.  314;  Harp  v.  Calahan,  46  Cal.  222;  Car- 
pentier  v.  Brenham,  40  Cal.  221;  Mack  v. 
We.tzlar,  39  Cal.  247;  Jackson  v.  Lodge,  36  Cal. 
28;  Bludworth  v.  Lake,  33  Cal.  265;  Skinner 
v.  Buck,  29  Cal.  253;  Kidd  v.  Teeple,  22  Cal. 
255;  Dutton  7'.  Warschauer,  21  Cal.  609,  82 
Am.  Dec.  765;  Fogarty  v.  Sawyer,  17  Cal.  589; 
Goodenow  v.  Ewer,  16  Cal.  461,  76  Am.  Dec. 
540;  Boggs  v.  Fowler,  16  Cal.  559,  76  Am. 
Dec,  561;  Johnson  v.  Sherman,  15  Cal.  287,  76 
Am.  Dec.  481;  Haffley  v.  Maier,  13  Cal.  13; 
McMillan  v.  Richards,  9  Cal,  365,  70  Am. 
Dec.  655;  Nagle  1.  Macy,  9  Cal.  426;  Godeffroy 
v.  Caldwell,  2  Cal.  489,  56  Am.  Dec.  360. 

Colorado. — Townsend  v.  Petersen,  12  Colo. 
491;  Pueblo,  etc.,  R.  Co.  v.  Beshoar,  8  Colo. 
32;  Drake  v.  Root,  2  Colo.  685. 

Dakota.  —  Everett  v.  Buchanan,  2  Dak.  249. 

Florida. — Jordan  v.  Sayre,  24  Fla.  1;  Florida 
First  Nat.  Bank  v.  Ashmead,  23  Fla.  379; 
Franklin  v.  Ayer,  22  Fla.  654;  Berlack  v.  Halle, 
22  Fla.  236,  1  Am.  St.  Rep.  185;  McMahon  v. 
Russell,  17  Fla.  698;  Soutter  v.  Miller,  15  Fla. 
625. 

Georgia. —  Williamson  v.  Orient  Ins.  Co., 
100  Ga.  791;  Pirkle  v.  Equitable  Mortg.  Co., 
99  Ga.  524:  Findlsy  v.  Deal,  69  Ga.  359;  Carter 
v.  Gunn,  64  Ga.  651;  Phinizy  v.  Clark,  62  Ga. 
623;  Allen  :\  Frost,  62  Ga.  659;  Gibson  v. 
Hough,  60  Ga.  588;  West  v,  Bennett,  59  Ga. 
507;  Broach  v.  Barlield,  57  Ga.  601;  Frost  v. 
Allen,  57  Ga.  326;  Vasou  v.  Ball,  56  Ga.  268; 
Biggers  71.  Bird,  55  Ga.  650;  Calloway  v. 
People's  Bank,  54  Ga.  441;  Burnside  v.  Terry, 
45  Ga.  621;  U.  S.  v.  Athens  Armory,  35  Ga. 
344;  Jackson  v.  Carswell,  34  Ga.  279;  Elfe  v. 
Cole,  26  Ga.  197;  Ragland  v.  Justices,  10  Ga. 
65;  Davis  v.  Anderson,  1  Ga.  176;  Seals  v. 
Cashin,  2  Ga.  Dec.  (pt.  ii.)  76. 

Idaho.  —  Kelley  v.  Leachman.  2  Idaho  1112. 

Indiana.  —  Landers  v.  Beck,  92  Ind.  49; 
Heavilon  v.  Farmers  Bank,  81  Ind.  249; 
Fletcher  v.  Holmes,  32  Ind.  497;  Grable  v. 
McCulloh,  27  Ind.  472;  Morion  v.  Noble,  22 
Ind.  160;  Francis  v.  Porter,  7  Ind.  213;  Rea- 
soner  v.  Edmundson,  5  Ind.  393. 

loiva.  —  Harrington  v.  Foley,  108  Iowa  287; 
Richards  v.  Crawford,  50  Iowa  494;  Scott  v. 
Mewhirter,  49  Iowa  487;  Burdick  v.  Went- 
worth,  42  Iowa  440;  White  v.  Rittenmyer,  30 
Iowa  268;  Farley  v.  Goocher,  n  Iowa  570, 
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Courtney  v.  Carr,  6  Iowa  238;  Porter  v.  Greene, 

4  Iowa  571 ;  Hall  v.  Savill,  3  Greene  (Iowa)  37, 
54  Am.  Dec.  485. 

Kansas.  —  Seckler  v.  Delfs.  25  Kan.  159; 
Robbins  v.  Sackett,  23  Kan.  301;  Life  Assoc. 
of  America  v.  Cook,  20  Kan.  19,  Waterson  v. 
Devoe,  18  Kan.  223;  Lenox  v.  Reed,  12  Kan. 
223;  Chick  v.  Willetts,  2  Kan.  384. 

Louisiana.  ■ —  Howe  v.  Austin,  40  La.  Ann. 
323;  Miller  v.  Shotwell,  3S  La.  Ann.  890;  Du- 
claud  v.  Rousseau,  2  La.  Ann.  168. 

Michigan.  —  Dawson  Peler,  119  Mich.  274; 
Michigan  Trust  Co.  v.  Lansing  Lumber  Co.,  103 
Mich.  392;  Livingston  v.  Hayes,  43  Mich.  129; 
Jeffery  Hursh,  42  Mich.  563;  Flint,  etc.,  R. 
Co.  v.  Auditor-Gen.,  41  Mich.  635;  Leer.  Clary, 
38  Mich.  223;  Wagar  v.  Stone,  36  Mich.  364; 
Hoffman  v.  Harrington.  33  Mich.  392;  Hum- 
phrey ■'/.  H  utd,  29  Mich.  44;  Gorham  v.  Arnold, 
22  Mich.  247;  Caruthcrs  v.  Humphrey,  12 
Mich.  270;  M  undy  v.  Monroe,  1  Mich.  68; 
Schwarz  v.  Sears,  Walk.  (Mich.)  170;  Stevens 
v.  Brown,  Walk.  (Mich.)  41. 

Minnesota.  —  Rice  v.  St.  Paul,  etc.,  R.  Co., 
24  Minn.  464;  Berthold  v.  Fox,  13  Minn.  501, 
97  A-m.  Dec.  243;  Berthold  v.  Holman,  T2 
Minn.  335,  93  Am.  Dec.  234;  Donnelly  v. 
Simonton,  7  Minn.  167;  Adams  v.  Coriiston,  7 
Minn.  456. 

Montana.  —  Holland  v.  Silver  Bow  County, 
15  Mont.  460;  Butte  First  Nat.  Bank  v.  Bell 
Silver,  etc.,  Min.  Co.,  8  Mont.  32;  Gallatin 
County  v.  Beattie,  3  Mont.  173;  Fee  v.  Swingly, 
6  Mont.  596. 

ATebraska.  —  Morrill  v.  Skinner,  57  Neb.  164; 
Orr  v.  Broad,  52  Neb.  490;  Stall  v.  Jones,  47 
Neb.  706;  Connolly  v.  Giddings,  24  Neb.  131; 
McHugh  v.  Smiley,  17  Neb.  620;  Davidson  v. 
Cox,  11  Neb.  250;  Union  Mut.  L.  Ins.  Co.  v. 
Lovitt,  10  Neb.  301;  Hurley  z.  Estes,  6  Neb. 
386;  Wefcb  v.  Hoselton,  4  Neb.  308,  19  Am. 
Rep.  638;  Kyger  v.  Ryley,  2  Neb.  20. 

Nevada.  —  Orr  v.  Ulyatt,  23  New  134; 
Brophy  Min.  Co.  1.  Brophy,  etc.,  Gold,  etc., 
Min.  Co.,  15  Nev.  101 ;  Whitmore  v.  Shiverick, 
3  Nev.  288;  Hyman  v.  Kelly,  1  Nev.  179. 

New  York.  —  Odell  v.  Monttoss,  68  N.  Y. 
499;  Trimm  v.  Marsh,  54  N.  Y.  599,  13  Am. 
Rep.  623;  Merritt  v.  Bartholick,  36  N.  Y. 
44;  Van  Rensselaer  v.  Dennison,  35  N.  Y. 
393;  Power  -\  Lester,  23  N.  Y.  527;  Packer:'. 
Rochester,  etc.,  R.  Co.,  17  N.  Y.  283;  Bryan 
v.  Butts,  27  Batb.  (N.  Y.)  503;  Calkins  v. 
Calkins,  3  Barb.  (N.  Y.)  305;  Waring  v.  Smyth, 
2  Barb.  Ch.  (N.  Y.)  119,  47  Am.  Dec.  2gg; 
Waters  v.  Stewart,  1  Cai.  Cas.  (N.  Y.)47;  Jack- 
son v.  Bronson,  19  Johns.  (N.  Y.)  325;  Stanard 
v.  Eldridge,  16  Johns.  (N.  Y.)  254;  Runyan  v. 
Mersereau,  11  Johns.  (N.  Y.)  534;  Jackson 
v.  Willard,  4  Johns.  (N.  Y.)  41;  Bell  v.  New 
York,  10  Paige  (N.  Y.)  49;  Astor  v.  Miller, 
2  Paige  (N.  Y.)  68;  Phyfe  v.  Riley,  15  Wend. 
(N.  Y.)  248,  30  Am.  Dec.  55;  Astor  v.  Hoyt, 

5  Wend.  (N.  Y.)  603. 
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of  Mortgage. 


IV.  Contents  and  Sufficiency  of  Mortgage  —  1.  Form  of  Conveyance  — 

a.  At  Law  —  (i)  In  General.  —  A  mortgage  of  real  property  may  be  created 
by  any  form  of  absolute  conveyance,  such  as  (where  the  mortgage  is  in  fee)  a 
deed  of  feoffment  accompanied  with  actual  livery  of  seisin  or  a  deed  of 
bargain  and  sale  to  the  use  of  the  mortgagee,  conditioned  to  become  void 
upon  performance  of  the  condition.1  This  condition  or,  in  other  words, 
clause  of  defeasance,  may  be  annexed  to  and  be  a  part  of  the  deed  conveying 
the  estate,8  or  it  may  be  contained  in  another  instrument  constituting  part  of 
the  same  transaction.3 


Oklahoma.  —  Balduff  v.    Griswold,  g  Okla. 
438;  Weiseham  v.  Hocker,  7  Okla.  250. 

Oregon.  —  Security  Sav.,  etc.,  Co.  v.  Loevven- 
berg,  (Oregon  ijoo)  62  Pac.  Rep.  647;  Sell  wood 
v.  Gray,  11  Oregon  534.;  Anderson  v.  Baxter, 
4  Oregon  105;  Roberts  v.  Sutherlin,  4  Oregon 
219;  Besser  v.  Hawthorne,  3  Oregon  129. 

South  Carolina.  —  Navassa  Guano  Co.  v. 
Richardson,  26  S.  Car.  401;  Annely  v.  De 
Saussure,  12  S.  Car.  488;  Warren  v.  Raymond, 
12  S.  Car.  9;  Simons  v.  Bryce,  10  S.  Car.  354; 
Williams  v.  Beard,  1  S.  Car.  309;  Nixon  v. 
Bynum,  1  Bailey  L.  (S.  Car.)  148;  Thayer  v. 
Cramer,  1  McCord  Eq.  (S.  Car.)  395. 

South  Dakota.  —  Yankton  Bldg.,  etc.,  Assoc. 
v.  Dowling,  10  S.  Dak.  540;  Sandmeyer  v. 
Dakota  F.  &  M.  Ins.  Co.,  2  S.  Dak.  346. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Clarke, 
79  Tex.  23;  Walker  v.  Johnson,  37  Tex.  127; 
Mann  v.  Falcon,  25  Tex.  271;  Wright  v. 
Henderson,  12  Tex.  43;  Duty  v.  Graham,  12 
Tex.  434;  Smith  v.  Frio  County,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  958;  Denison,  etc., 
Suburban  R.  Co.  v.  Smith,  19  Tex.  Civ.  App. 
114. 

Utah.  —  Thompson  v.  Cheesman,  15  Utah  43. 

Washington.  — Snyder  v.  Parker,  19  Wash. 
276,  67  Am.  St.  Rep.  726. 

Wisconsin .  —  McCormick  v.  Herndon,  86 
Wis.  449';  Schreiber  v.  Carey,  48  Wis.  208; 
Brinkman  v.  Jones,  44  Wis.  498;  Avery  v. 
Judd,  21  Wis.  262;  Hennesy  v.  Farrell,  20  Wis. 
42-  Fladland  v.  Delaplaine,  19  Wis.  459;  Wood 
v.  Trask,  7  Wis.  566;  Tallman  v.  Ely,  6  Wis. 
244;  Gillelt  v.  Eaton,  6  Wis.  30. 

1.  Forms  of  Conveyance  in  General.  —  See  the 
title  Deeds,  vol.  9,  p.  87. 

Form  of  Mortgage.  — Brown  v.  Cram,  1  N.  H. 
169    Mjntg  >mery  v.  Bruere,  4  N.  J.  L.  295. 

Form  of  Chattel  Mortgage.  —  See  the  title 
Chattel  Mortgages,  vol  5,  p.  953. 

Modern  Form  of  Mortgage  in  England.  —  In 
England  at  the  present  day  the  form  of  a  mort- 
gage proper  is  an  absolute  conveyance  to  the 
mortgagee  subject  to  a  proviso  for  reconvey- 
ance on  payment  on  a  day  fixed,  the  old  form 
of  conveyance  with  a  proviso  or  condition 
for  making  the  condition  void  on  payment  of 
the.  mortgage  debt  and  interest  on  a  given  day 
being  considered  objectionable  on  account  of 
the  strictness  with  which  the  conditions  were 
conslrue J,  and  because  the  money  was  seldom 
paid  on  the  day  appointed.  Pardee  v.  Treat, 
82  N.  Y.  385.  See  also  2  Davidson  Prec.  in 
Conveyancing,  pt.  2,  p.  31. 

2,  Defeasance  May  Be  Part  of  Conveyance  — 
Connecticut.  —  Cook  v.  Bartholomew,  60  Conn. 
24;  Jarvis      Woodruff,  22  Conn.  548. 

Afassachusetls.  —  Erskine  v.  Townsend,  2 
Mass.  493,  3  Am.  Dec.  71. 


New  Hampshire  —  Hebron  v.  Centre-Harbor, 
it  N.  H.  571;  Lund  v.  Lund,  1  N.  H.  39,  8 
Am.  Dec.  29. 

Pennsylvania.  —  Wilson  v.  Shoenberger,  31 
Pa.  St.  295;  Wharf  v.  Howell,  5  Binn.  (Pa.) 
499;  McClintock  v.  McClintock,  3  Brews. 
(Pa.)  76. 

Texas.  —  Stephens  v.  Sherrod,  6  Tex.  294,  55 
Am.  Dec.  776. 

West  Virginia.  —  Hoffman  v.  Ryan,  21  W. 
Va.  415;  Davis  v.  Demming,  12  W.  Va.  246. 

The  Defeasance  May  Ee  Added  Underneath  the 
Deed.  —  Kent  v.  Allbritain,  4  How.  (Miss.)  317; 
Perkins  v.  Dibble,  10  Ohio  433,  36  Am. 
Dec.  97. 

The  Condition  May  Be  Indorsed  on  the  Deed.  — 

Whitney  v.  French,  25  Vt.  663. 

A  Defeasance  Indorsed  on  the  Conveyance  must 
be  proved  to  have  been  thereon  when  executed. 
Emerson  v.  Murray,  4  N.  H.  171,  17  Am.  Dec. 

407. 

Form  and  Sufficiency  of  Defeasance.  —  See  the 
title  Defeasance,  vol.  9,  p.  169,  and  infra, 
this  section,  Form  of  Defeasance . 

3.  Defeasance  May  Be  Separate  —  United  States. 
—  Lanahan  v.  Sears,  102  U.  S.  318;  Dubuque 
Nat.  Bank  v.  Weed,  57  Fed.  Rep.  513. 

Alabama.  —  Freeman  v.  Baldwin,  13  Ala.  246. 

Colorado.  —  Walker  v.  Tiffin  Gold,  etc., 
Min.  Co.,  2  Colo.  89. 

Idaho.  —  Wilson  v.  Thompson,  (Idaho  1896) 
43  Pac.  Rep.  557;  Kelley  v.  Leachman,  2  Idaho 
1112. 

Illinois.  —  Ewart  v.  Walling,  42  111.  453; 
Preschbaker  v.  Featnan,  32  111.  475. 

Indiana.  —  Wilson  v.  Carpenter,  62  Ind.  495. 

Iowa.  —  Brush  v.  Peterson,  54  Iowa  243. 

Kentucky.  —  Lobban  v.  Garnett,  9  Dana  (Ky.) 
390;  Edrington  v.  Harper,  3  J.  J.  Marsh.  (Ky.) 
353,  20  Am .  Dec.  145. 

Maine.  —  Snow  v.  Pressey,  82  Me.  552; 
Bunker  v.  Barron,  79  Me.  62,  1  Am.  St.  Rep. 
282;  Clement  v.  Ben nett  70  Me.  207;  Cotton  v. 
McKee,  68  Me.  486;  Warren  v.  Lovis,  53  Me. 
463;  Brown  v.  Holvoke,  53  Me.  9;  Shaw  v. 
Erskine,  43  Me.  371;  Bennock  v.  Whipple,  12 
Me.  346,  28  Am.  Dec.  1S6:  French  v.  Sturdi- 
vant,  8  Me.  246;  Hale  v.  Jewell,  7  Me.  435,  22 
Am.  Dec.  212. 

Massachusetts. — Moors  v.  Albro,  129  Mass. 
9;  Harrison  v.  Phillips  A  cad  em  y ,  12  Mass.  456; 
Kelleran  v.  Brown,  4  Mass.  443;  Bayley  ?'. 
Bailey,  5  Gray  (Mass  )  505:  Flagg  v.  Mann,  14 
Pick.  (Mass.)  467:  Newha-11  v.  Burt.  7  Pick. 
(Mass.)  i?7;  Erskine  v.  Townsend,  2  Mass. 
493,  3  Am.  Dec.  71. 

Michigan.  —  Clark  v.  Landon,  90  Mich.  83; 
McMillan  v.  Biss.ell,  63  Mich.  66;  Jeffeiy  v. 
Hursh,  58  Mich.  246;  Ferris  v.  Wilcox-,  51 
Mich.  105,  47  Am.  Rep.  551;  Enos  v.  Suther- 


903 


Volume  XX. 


Contents  and  Sufficiency 


MORTGAGES. 


of  Mortgage. 


(2)  Operative  Words  of  Conveyance.  — Where  the  common-law  doctrine  as 
to  mortgages  prevails  such  operative  words  of  conveyance  as  are  sufficient  to 
pass  lands  must  be  employed.1  In  jurisdictions  where  a  mortgage  conveys 
no  estate  but  merely  creates  a  lien,  words  of  conveyance,  being  inoperative, 
are  not  essential.2 

(3)  Necessity  of  Writing  and  Deed.  —  A  mortgage  cannot  be  by  parol,3  and 
should,  in  the  absence  of  a  statute  providing  otherwise,  be  under  seal.4 

(4)  Execution.  —  A  mortgage  deed  must  in  general  be  executed  strictly  in 
conformity  with  the  rules  applicable  to  deeds  generally.5    Thus,   in  the 


land,  11  Mich.  538;  Batty  v.  Snook,  5  Mich. 
233;  Svvetland  v.  Sweiland,  3  Mich.  482. 

Minnesota.  —  Benton  v.  Nicoll,  24  Minn.  221; 
Archambau  v.  Green,  21  Minn.  520;  Weide  v. 
Gehl,  21  Minn.  449. 

Mississippi.  —  Littlewort  v.  Davis,  50  Miss. 
403;  Mason  v.  Moody,  26  Miss.  184;  Prewett 
v.  Dobbs,  13  Smed.  &  M.  (Miss.)  431. 

Missouri.  —  Reilly  v.  Cullen,  159  Mo.  322; 
O'Neill  v.  Capelle,  62  Mo.  202;  Sharkey  v. 
Sharkey,  47  Mo.  543. 

New  Hampshire. —  Hebron  v.  Centre-Harbor. 
II  N.  H.  571;  Lund  v.  Lund,  1  N.  H.  39,  8 
Am.  Dec.  29. 

New  York.  —  Lane  v.  Shears,  1  Wend.  (N. 
Y.)  433. 

North  Carolina.  —  Porter  v.  White,  128  N. 
Car.  42;  Watkins  v.  Williams,  123  N.  Car.  170; 
Robinson  v.  Willoughby,  65  N.  Car.  520. 

Ohio,  —  Shaw  v.  Walbridge,  33  Ohio  St.  I. 

Oklahoma.  —  Weiseham  v.  Hocker,  7  Okla. 
250. 

Oregon.  —  Security  Sav.,  etc.,  Co.  v.  Loevven- 
berg,  (Oregon  1900)62  Pac.  Rep.  647;  Wilhelm 
v.  Woodcock,  11  Oregon  518;  Albany,  etc., 
Water  Ditch  Co.  v.  Crawford,  11  Oregon  243; 
Stephens  v.  Allen,  11  Oregon  188;  Hurford  v. 
Harned,  6  Oregon  362. 

Pennsylvania.  —  Fisher  v.  Witham,  132  Pa. 
St.  488;  Frick's  Appeal,  87  Pa.  St.  327;  Corp- 
man  v.  Baccastow,  84  Pa.  St.  363;  Haines  v. 
Thomson,  70  Pa.  St.  434;  Houser  v.  Lamont, 
55  Pa.  St.  311,  93  Am.  Dec.  755;  Guthrie  v. 
Kahle,  46  Pa.  St.  331;  Reitenbaugh  v.  Lud- 
wick,  31  Pa.  St.  131;  Wilson  v.  Shoenberger, 
31  Pa.  St.  295;  Wharf  v.  Howell,  5  Binn.  (Pa.) 
499;  McClintock  v.  McClintock,  3  Brews.  (Pa.) 
76;  Friedley  v.  Hamilton,  17  S.  &  R.  (Pa.)  70, 
17  Am.  Dec.  638;  Manufacturers,  etc..  Bank 
v.  State  Bank,  7  W.  &  S.  (Pa.)  335,  42  Am. 
Dec.  240. 

Texas.  —  Stephens  v.  Sherrod,  6  Tex.  294,  55 
Am.  Dec.  776;  Stamper  v.  Johnson,  3  Tex.  1. 
Vermont.  —  Whitney  v.  French,  25  Vt.  663. 
West  Virginia.  —  Hoffman  v.  Ryan,  21  W. 
Va.  415. 

Wisconsin  —  Brinkman  v.  Jones,  44  Wis. 
498;  Knowlton  v.  Walker,  13  Wis.  264. 

In  New  Hampshire  since  1829  the  defeasance 
must  by  statute  be  inserted  in  the  conveyance 
or  the  transaction  will  be  regarded  as  an  abso- 
lute sale.  Benton  v.  Sumner,  57  N.  H.  117; 
Somersworth  Sav.  Bank  v.  Roberts,  38  N.  H. 
22;  Boody  v.  Davis,  20  N.  H.  140;  Bassett  v. 
Bassett,  10  N  H.  64. 

Construction  of  Conveyance  and  Separate  Defeas- 
ance. —  See  infra,  this  title.  Transactions  Either 
Mortgages  or  Sales  —  Determination  of  Question. 

1.  Operative  Words.  —  See  the  title  Deeds, 
vol.  9,  p.  137. 


The  Intention  of  the  Mortgagor  to  Charge  Eeal 
Property  may  be  gathered  from  the  habendum 
clause  of  the  mortgage.  Tatum  v.  Tatum,  81 
Ala.  388. 

2.  Operative  Words  Not  Essential.  —  Everett  v. 
Buchanan,  2  Dak.  249;  Morrill  v.  Skinner,  57 
Neb.  164. 

The  Use  of  the  Verb  Mortgage  Is  Sufficient. 

—  De  Leon  v.  Higuera,  15  Cal.  483;  Marsh  v. 
Wade,  1  Wash.  543. 

3.  Necessity  of  Writing  — London,  etc.  .  Bank 
v.  Bandmann,  120  Cal.  220;  Potter  v.  Muller, 
53  Cal.  677;  Benton  v.  Jones,  8  Conn.  186; 
Jay  v.  Whelchel,  78  Ga.  786;  Duke  v.  Culpep- 
per, 72  Ga.  845;  Pierce  v.  Parrish,  111  Ga.  725; 
Woods  v.  Wallace,  22  Pa.  St.  171. 

Limited  Effect  of  Parol  Mortgage.  —  In  Bower 
v.  Oyster,  3  P.  &  W  (Pa.)  239,  it  was  said  that 
there  could  be  no  such  thing  as  a  valid  and 
efficacious  parol  mortgage  for  the  purpose  of 
passing  any  other  interest  or  estate  in  lands 
than  at  will  or  to  create  a  lien  upon  them. 

Renewal  of  Mortgage  —  California.  —  In  Cali- 
fornia by  statute  a  mortgage  can  be  renewed 
only  by  writing.  London,  etc.,  Bank  v.  Band- 
mann, 120  Cal.  220. 

4.  Necessity  of  Seal.  —  Moore  v.  Madden,  7 
Ark.  530,  46  Am.  Dec.  298;  Portwood  v.  Ouiton, 
3  B.  Mon.  (Ky.)  247;  Van  Riswick  v.  Good- 
hue, 50  Md.  57;  Jones  Brewington,  58  Mo. 
210;  Dunn  v.  Raley,  58  Mo.  134;  Harrington 
v.  Former,  58  Mo.  468;  Peckham  v.  Haddock, 
36  111.  38;  McKinney  v.  Miller,  19  Mich.  142. 

Sealing  Unnecessary.  —  Woods  v.  Wallace,  22 
Pa.  St.  171.  Compare  McKinney  v.  Miller,  19 
Mich.  142. 

Sufficiency  of  Executor's  Mortgage  in  jurisdic- 
tion where  private  seals  are  unnecessary,  see 
Ames  v.  Holderbaum,  44  Fed.  Rep.  224. 

Effect  of  Obliterating  Seal  by  Unauthorized  Per- 
son. —  Lilly  v.  Q  uick,  2  N.  J.  Eq.  97. 

Unsealed  Mortgage  as  Notice  to  Subsequent  Pur- 
chasers. —  Portwood  v.  Ouiton,  3  B.  Mon.  (Ky.) 
247;  Bullock  v.  Whipp,  15  R.  I.  195;  Erwin  v. 
Shuey,  8  Ohio  St.  509. 

Effect  of  Subsequent  Sealing.  —  Bullock  v. 
Whipp,  15  R.  I.  195. 

5.  Execution  in  General.  —  See  the  title  Deeds, 
vol.  9,  p.  142. 

Sufficient  Execution  by  Husband  and  Wife 
Whose  Names  Do  Not  Appear  in  Body  of  Mortgage. 

—  Frederick  v.  Wilcox,  119  Ala.  355;  Sheldon 
v.  Carter,  90  Ala.  380.  Compare  Harrison  v. 
Simons,  55  Ala.  510. 

Proof  of  Execution  in  General.  —  See  the  title 
Execution  and  Proof  of  Documents,  vol.  11, 
p.  583,  and  Conley  v.  Campbell  Printing  Press, 
etc.,  Co.,  78  Ga.  569. 
Sufficiency  of  Certificate  of  Proof  of  Execution. 

—  Tranum  v.  Wilkinson,  81  Ala.  408. 
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absence  of  a  statute  providing  otherwise  there  must  be  a  sufficient  signature.1 

(5)  Attestation.  —  A  mortgage  must,  like  other  deeds,  be  sufficiently 
attested  in  conformity  with  statutes  requiring  attestation.2 

(6)  Delivery. — A  mortgage,  like  any  other  deed,  must  be  delivered,  and 
rules  respecting  delivery  that  arc  applicable  to  deeds  generally  must  be  applied 
to  mortgages.3 


Sufficient  Proof  of  Execution  by  Wife.  —  Goulet 
v.  Dubreuille,  (Minn.  1901,)  86  N.  W.  Rep. 
779- 

Presumption  of  Execution.  —  A  mortgage  is 
presumed  to  have  been  executed  in  the  state 
where  acknowledged.     Sullivan  v.  Vernon, 

121  Ala.  393. 

Mortgage  Duly  Acknowledged  Sufficient  Proof 
of  Execution.  —  Den  v.  Wade,  20  N.  J.  L.  291; 
Canandarqua  Academy  v.  McKechnie,  90  N. 
Y.  629. 

Necessity  and  Sufficiency  of  Stamping.  —  Wilson 
v.  Reuter,  29  Iowa  176. 

Effect  of  Execution  on  Sunday.  —  Hill  v.  Ilite, 
(C.  C.  A.)  85  Fed.  Rep  268;  Tracy  v.  Jenks, 
15  Pick.  (Mass.)  465;  Gvvinn  v.  Simes,  61  Mo. 
335;  Hellams  v.  Abercrombie,  15  S.  Car.  no, 
40  Am.  Rep.  684.  See  also  generally  the  title 
Sunday. 

Date  of  Execution.  —  There  is  a  presumption 
that  an  undated  mortgage  reciting  a  dated  note 
secured  by  it  bearing  interest  from  the  date 
thereof  is  executed  on  the  same  date  as  the 
note.    Woolsey  v.  Jones.  84.  Ala.  88. 

1.  Necessity,  Sufficiency,  and  Effect  of  Signature. 
—  Mather  v.  Jarel,  33  Fed.  Rep.  366;  Carlisle 
v.  Campbell,  76  Ala.  247;  Johnson  v.  Davis,  95 
Ala.  293;  Freeman  v.  Peay,  23  Ark.  439; 
Wright  v.  Franklin  Bank,  59  Ohio  St.  80; 
Brown  v.  McCreighi,  187  Pa.  St.  181;  Mc- 
Daniels  v.  Flower  Brook  Mfg.  Co.,  22  Vt.  274; 
Taylor  v.  Riddle,  (Tenn.  Ch.  1900)  57  S  W. 
Rep.  158;  McClendon  v.  Equitable  Morig.  Co., 

122  Ala.  384;  Amphlelt  v.  Hibbard,  29  Mich. 
29S. 

Signature  by  Agent.  —  Meazels  v.  Martin,  93 
Ky.  50;  Measels  v.  Martin,  (Ky.  1890)  13  S. 
W.  Rep.  359. 

Signature  in  Blank.  —  Fox  v.  Palmer,  25  N.  J. 
Eq.  416;  Van  Etta  v.  Evenson,  28  Wis.  33,  9 
Am.  Rep.  486. 

Sufficiency  of  Signature  by  Mark.  —  Johnson 
v.  Davis,  95  Ala.  293.  Compare  Carlisle  v. 
Campbell  76  Ala.  247. 

Proof  of  Signature.  —  Greeley  State  Bank  v. 
Line,  50  Neb.  434. 

2.  Attestation.  —  For  a  full  discussion  of  the 
subject  of  attestation  see  the  title  Peeds,  vol. 
9,  p.  148. 

Application  of  General  Kules  to  Mortgages  — 

Alabama.  —  Henderson  v.  Kirkland.  (Ala.  1900) 
28  So.  Rep.  674;  Long  v.  Slade,  121  Ala.  267; 
Watson  v.  Herring,  115  Ala.  271;  Johnson  v. 
Davis,  95  Ala.  293. 

Connecticut.  —  Morris  v.  Grinnell,  51  Conn. 
481. 

Georgia.  —  Marable  v.  Mayer,  78  Ga.  60; 
Janes  v.  Penny,  76  Ga.  796;  Stanley  v.  Suggs, 
23  Ga.  137;  Gardner  v.  Moore,  51  Ga.  268. 

Maryland.  —  Carrico  v.  Farmers',  etc.,  Nat. 
Bank,  33  Md.  235. 

Michigan.  —  Abbott  v.  Godfroy,  1  Mich.  178. 

Minnesota.  —  Ross  v.  Wortliington,  11  Minn. 
438,  88  Am.  Dec.  95;  Thompson  v.  Morgan,  6 
Minn.  292. 


New  Hampshire.  —  Sanborn  v.  Robinson,  54 
N.  H.  239;  Hastings  v.  Cutler,  24  N.  H.  481. 

Ohio.  —  White  v.  Denman,  1  Ohio  St.  110. 

Oregon.  —  Moore  v.  Thomas,  1  Oregon  201. 

South  Carolina.  —  Harper  v.  Barsh,  10  Rich. 
Eq.  (S.  Car.)  149. 

Insufficient  Attestation  of  Mortgage  Executed  by 
Mark. —  Henderson  v.  Kitkland,  (Ala.  1900)28 
So.  Rep.  674. 

Necessity  of  Attestation  of  Partnership  Mort- 
gage.—  Long  v-  Slade,  121  Ala.  267. 

An  Insufficient  Attestation  Is  Not  Cured  by 
Acknowledgment. —  While  v.  Denman,  1  Ohio 
St.  no. 

Disqualification  of  Mortgagee  as  Witness.  — 

Amick  v.  Woodworth,  58  Ohio  St.  86. 

Mortgage  Not  Properly  Witnessed  May  Ee  En- 
forced in  Chancery. —  Mooie  v.  Thomas,  1  Ore- 
gon 201.  For  a  full  discussion  of  this  subject 
see  title  Equitable  Mortgages,  vol.  n,  p.  122. 

Attestation  Where  Homestead  Is  Mortgaged.  — 
Holmes  v.  Hull,  50  Neb.  656;  Prout  v.  Burke, 
51  Neb.  24.  As  to  mortgages  of  homestead 
see  the  title  Homestead,  vol.  15  p.  516. 

Defectively  Attested  Mortgage  Good  Between 
Parties,  —  Benton  v.  Baxley,  90  Ga.  296;  Mara- 
ble v.  Mayer,  78  Ga.  60;  Conley  v.  Campbell 
Printing  Press,  etc., Co.,  78  Ga.  569;  Baker  v. 
Clark,  52  Mich.  22;  Holmes  v.  Hull,  50  Neb. 
656;  Prout  v.  Burke,  51  Neb.  24;  Bryce  v. 
Massey,  35  S.  Car.  127. 

Persons  Having  Notice  not  affected  by  de- 
fective attestation.  Hastings  v.  Cutler,  24  N. 
H.  481;  Sanborn  v.  Robinson,  54  N.  H.  239. 
But  see  Kane  v.  Moulton,  7  Ohio  N.  P.  293,  1 
Ohio  Dec.  410;  Harper  v.  Barsh,  10  Rich.  Eq. 
S.  Car.)  149. 

3.  Delivery  in  General. —  See  the  title  Deeds, 
vol.  9,  p.  150. 

General  Principles  Applied  to  Mortgages  — 
Necessity  of  Delivery.  —  Freeman  v.  Peay,  23 
Ark.  439;  Goodivin  v.  Owen,  55  Ind.  243; 
Woodbury  v.  Fisher,  20  Ind.  387,  83  Am.  Dec. 
325;  Bailey  v.  Gilliland,  2  Kan.  App.  558;  Bell 
v.  Farmers'  Bank,  11  Bush  (Ky.)  34,  21  Am. 
Rep.  205;  Durfee  v.  Knovvles,  (Supm.  Ct.  Gen. 
T.)  2  N.  Y.  Supp.  466;  Shirley  v.  Butch,  16 
Oregon  83,  8  Am.  St.  Rep.  273;  Nolan  v.  King, 
4  Pa.  Dist.  156. 

Sufficiency  of  Delivery.  —  Grugeon  v.  Ger- 
rard,  4  Y.  &  C.  Exch.  115;  Breathwit  v.  For- 
dyce  Bank,  60  Ark.  26;  Haskill  v.  Sevier,  25 
Ark.  152;  Humiston  v.  Preston,  66  Conn.  579; 
Knapstein  v.  Tinnette,  156  111.  322;  Merrilt  v. 
Temple,  155  Ind.  497;  Brunson  v.  Henry,  140 
Ind.  455;  Reid  v.  Abernethy,  77  Iowa  438; 
Parker  v.  Parker,  17  Mass.  370;  Bidding  Sav. 
Bank  v.  Moore,  n8  Mich.  150;  Wolf  7.  Driggs, 
44  N.  J.  Eq.  363;  Terhune  v.  Oldis,  44  N.  J. 
Eq.  146;  Parkhurst  v.  Betdell,  (Supm.  Ct. 
Gen.  T.)  5  N.  Y.  Supp.  328;  Foster  v.  Beards- 
ley  Scythe  Co.,  47  Barb.  (N.  Y.)  506;  Farmers', 
etc.,  Bank  v.  Drury,  38  Vt.  426;  Truman  v. 
McCollum,  20  Wis.  360;  Patterson  v.  Ball,  19 
Wis.  243. 
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(7)  Acceptance.  —  The  acceptance  of  a  mortgage  deed  by  the  mortgagee  or 
his  agent  is  essential,  and  general  principles  in  relation  thereto  should  be 
followed.1 

(8)  Acknowledgment.  —  Where  rendered  necessary  by  statute  a  mortgage 
must  be  duly  acknowledged.3 

Presumption  of  Delivery  in  General.  —  Foley 
v.  Howard,  8  Iowa  56;  Bell  v.  Farmers'  Bank, 
11  Bush  (Ky.)  34,  21  Arn.  Rep.  205;  Geissmann 
v.  Wolf,  46  Hun  (N.  Y.)  289;  Wyckoff  v.  Rem- 
sen,  11  Paige  (N.  Y.)  564;  Kraemer  v.  Adels- 
berger,  122  N.  Y.  467;  Karcher  v.  Gans,  13  S. 
Dak.  383;  Portz  v.  Schantz,  70  Wis.  497. 

Presumption  of  Delivery  on  Date  of  Acknowl- 
edgment.—  Guaranty  Trust  Co.  v.  Galveston 
City  R.  Co.,  (C.  C.  A.)  107  Fed.  Rep.  311. 

Proof  of  Delivery.  — Edwards  v.  Thorn,  25 
Fla,  222;  Baker  v.  Updike,  155  111.  54;  Ford  v. 
McCarthy,  (Supm.  Ct.  Gen.  T.)  29  N.  Y.  Supp. 
786;  Freeman  v.  Schroeder,  43  Barb.  (N.  Y.) 
618;  Wagener  v.  Kirven,  47  S.  Car.  347. 

Necessity  and  Effect  of  Redelivery .  —  Lanphier 
v.  Desmond,  187  111.  370;  Durfee  v.  Knowles, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  466. 

Change  of  Character  by  Redelivery. —  Mcl  saacs 
v.  Hobbs,  8  Dana  (Ky')  268. 

Delivery  Is  Not  Defeated  Because  the  Mort- 
gage Is  Relumed  to  the  Mortgagor  for  Safe 
Keeping.  —  Bradtfeldt  v.  Cooke,  27  Oregon 
194,  50  Am.  St.  Rep.  701;  Van  Etta  v.  Even- 
son,  28  Wis.  33,  9  Am.  Rep.  486. 

Mortgages  Held  in  Escrow.  —  See  the  title 
Escrow,  vol.  11,  p.  333. 

Delivery  to  Mortgagee' s  Agent.  —  Ray  v. 
Hallenbeck,  42  Fed.  Rep.  381;  Jennings  v. 
Jennings,  104  Cal.  150;  Merrills  v.  Swift, 
18  Conn.  257,  46  Am.  Dec.  315;  Adams  v. 
Adams,  70  Iowa  253;  Greene  v.  Conant,  151 
Mass.  223;  Lee  v.  Fletcher,  46  Minn.  49;  Nazro 
v.  Ware,  38  Minn.  443;  Flint  v.  Phipps,  16 
Oregon  437;  Morgan  v.  Morgan,  11  Monlg. 
Co.  Rep.  (Pa.)  210;  Munoz  v.  Wilson,  111  N. 
Y.  295. 

Ratification  of  Delivery.  — Carnall  v.  Duval, 
22  Ark.  136. 

Time  of  Delivery.  —  Broughton  v.  Vasquez, 
73  Cal.  325;  Walker  v.  Butfandeau,  63  Cal. 
312;  Partridge  v.  Chapman,  81  111.  137;  Hoag- 
land  v.  Green,  54  Neb.  164;  Brem  v.  Lockhart, 
93  N.  Car.  191. 

1.  Acceptance  in  General.  —  See  the  title 
Deeds,  vol.  9,  p.  161. 

Application  of  General  Rules  to  Mortgages  — 
Necessity  of  Acceptance.  —  Clark  v.  Naiional 
Bank,  (C.  C.  A.)  66  Fed.  Rep.  404;  Freeman 
v.  Peav,  23  Ark.  439;  Woodbury  v.  Fisher,  20 
Ind.  387,  83  Am.  Dec.  325;  Foley  v.  Howard, 
8  Iowa  56;  Bailey  v.  Gilliland,  2  Kan.  App. 
558;  Marden  v.  Dorthy,  160  N.  Y.  39. 

To  Be  Valid  as  Security  a  mortgage  must  be 
accepled  by  the  mortgagee.  Adams  v.  John- 
son, 41  Miss.  258. 

Sufficiency  and  Proof  of  Acceptance.  —  Rey- 
nolds v.  Black,  91  Iowa  I,  followed  In  re 
Guyer,  69  Iowa  585;  Roberts  v.  Bauer,  35  La. 
Ann.  453;  Citizens'  Bank  v.  Webre,  44  La. 
Ann.  334;  Ford  v.  McCarthy,  (Supm.  Ct.  Gen. 
T.)  29  N.  Y.  Supp.  786;  Hoss  v.  Crouch,  (Tenn. 
Ch.  1898)  48  S.  W.  Rep.  724. 

Presumption  of  Acceptance.  —  Breath  wit  v. 
Fordyce  Bank,  60  Ark.  26;  Mills  v.  Miller, 
109  Iowa  688;  Foley  v.  Howard,  8  Iowa  56; 


Shelden  v.  Erskine,  78  Mich.  627;  Whitney  v. 
Hale,  67  N.  H.  385;  Munoz  v.  Wilson,  111  N. 
Y.  295. 

2.  Acknowledgment  in  General.  —  The  subject 

of  the  acknowledgment  of  deeds  in  general 
has  been  exhaustively  treated  undera  separate 
title.  See  the  title  Acknowledgments,  vol. 
1,  p.  483. 

Application  of  General  Principles  —  Necessity 

and  Sufficiency  of  Acknowledgment — Alabama. 

—  Monroe  v.  Arthur,  (Ala.  1900)28  So.  Rep. 
476;  Watson  v.  Herring,  115  Ala.  271;  New 
England  Morig.  Security  Co.  v.  Payne,  107 
Ala.  578;  Orr  v.  Blackwell,  93  Ala.  212. 

Arkansas.  —  Wright  v.  Graham,  42  Ark.  140; 
Ford  v.  Burks,  37  Ark.  91;  Johnson  v.  God- 
den,  33  Ark.  600. 

California.  —  Kelsey  v.  Dunlap,  7  Cal.  160. 
Colorado.  — Cook  v.  Hager,  3  Coio.  386. 
Illinois.  — Ticknort/.  McClelland,  84  111.  471; 
Livingston  v.  Ketelle,  6  111.  116,  41  Am.  Dec. 
166. 

Kentucky.  —  Withers  v.  Pugh,  91  Ky.  $22; 
Ralston  v.  Moore,  83  Ky.  571. 

Maryland.  —  Bernstein  v.  Hobelman,  70  Md. 
29;  Milholland  v.  Tiffany,  64  Md.  455. 

Michigan.  —  Norton  v.  Nichols,  35  Mich.  148. 
Missouri.  —  Wilson  v.  Quigley,  107  Mo.  98; 
Black  i:  Gregg,  58  Mo.  565. 

Nebraska.  —  Hoagland  v.  Green,  54  Neb. 
164;  Keeling  v.  Hoyt,  31  Neb.  453. 

New  York.  —  Marden  v.  Dorthy,  160  N.  Y. 
39;  Walson  r.  Campbell,  28  Barb.  (N.  Y.) 
421. 

Ohio.  —  Wright  v.  Franklin  Bank,  59  Ohio 
St.  80;  Beckel  v.  Petticrevv.  6  Ohio  St.  247; 
Brannon  v.  Brannon,  2  Disney  (Ohio)  224. 

Pennsylvania.  —  Adam  v.  Mengel,  (Pa.  1887) 
8  All.  Rep.  606;  Pennsylvania  Trust  Co.  v. 
Kline,  192  Pa.  St.  I;  Journeay  v.  Gibson,  *.6 
Pa.  St.  57-  " 

Vermont.  —  McDaniels  v.  Flower  Brook  Mfg. 
Co.,  22  Vt.  274. 

Wisconsin.  —  Portz  v.  Schantz,  70  Wis.  497. 
Extraterritorial  Acknowledgment. —  Worsham 
z:  Freeman,  34  Ark.  55. 

Impeachment  of  Acknowledgment.  —  Monroe 
v.  Poorman,  62  111.  523;  Karcher  v.  Gans,  13 
S.  Dak.  383. 

Place  of  Acknowledgment  Prima  Facie  Evi- 
dence of  Stale  in  which  mortgage  was  made. 
Farrior  v.  New  England  Mortg.  Security  Co.,  88 
Ala.  275. 

Acknowledgment  as  Affecting  Priority  of  I.ier 

—  Dufphey  v.  Frenave,  5  Stew.  &  P.  (Ala.)  215; 
Van  Aken  v.  Gleason,  34  Mich.  477;  Parret  v. 
Shaubhut,  5  Minn.  323,  80  Am.  Dec.  424. 

Certificate  by  Mortgagee  Insufficient.  —  Amick 
v.  Woodworh.  58  Ohio  St.  86. 

Mortgage  Defectively  Acknowledged  Good  us 
to  Parties  and  Purchasers  with  Notice  in  the 
absence  of  a  statute  providing  otherwise. 
Martin  v.  O'Bannon,  35  Ark.  62;  Conner  v. 
Abbott,  35  Ark  365;  Haskill  v.  Sevier,  25  Ark. 
152;  Dyson  v.  Simmons,  48  Md.  207;  Hutchin- 
son v.  Ainsworth,  73  Cal.  452. 
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(9)  Recording  or  Registration.  —  In  most  jurisdictions  it  is  necessary  that 
a  mortgage  be  recorded  or  registered  in  order  that  it  be  effective  as  against 
subsequent  purchasers  or  incumbrancers.1 


Reformation  of  Certificate  of  Acknowledgment. 
—  Ralston  v.  Moore,  83  Ky.  571;  Edmunds  v. 
Lea/ell,  (Ky.  1887)  3  S.  W.  Rep.  134. 

Presumption  of  Validity  of  Certificate  of 
Acknowledgment.  —  Post  v.  Springfield  First 
Nat.  Bank,  138  111.  559,  following  Fitzgerald  v. 
Fitzgerald,  101  III.  385;  Razor  v.  Dowan,  (Ky. 
1890)  13  S.  W.  Rep.  914;  Dikeman  v.  Arnold, 
78  Mich.  455. 

1.  Necessity  of  Recording  —  United  States.  — 
Pickett  v.  Foster,  149  LJ.  S.  505;  Lovell  v. 
Cragin,  136  U.  S.  130;  Bacon  v.  Northwestern 
Mut.  L.  Ins.  Co.,  131  U.  S.  258;  Ridings  v. 
Johnson,  128  U.  S.  212;  Stevenson  v.  Texas, 
etc.,  R.  Co.,  105  U.  S.  703;  Neslin  v.  Wells, 
104  U.  S.  428;  Truman  v.  Weed,  (C.  C.  A.) 
67  Fed.  Rep.  645;  Bright  v.  Buckman,  39 
Fed.  Rep.  243;  Metropolitan  Trust  Co.  v. 
Pennsylvania,  etc.,  R.  Co.,  25  Fed.  Rep. 
760;  Alexandria  Bank  v.  Herbert,  8  Cranch 
(U.  S.)  36;  Beats  v.  Hale,  4  How.  (U.  S.)  37; 
Sturgess  v.  Cleveland  Bank,  3  McLean  (U.  S.) 
140;  Anthony  v.  Butler,  13  Pet.  (U.  S.)  423; 
Patterson  v.  De  la  Ronde,  8  Wall.  (U.  S.)  292; 
Hunt  v.  Innis,  2  Woods  (U.  S.)  103;  Brudenell 
v.  Vaux,  2  Dill.  (U.  S.)  302. 

Alabama. — Steiner  v.  Clisby,  95  Ala.  91; 
O'Neal  v.  Seixas,  85  Ala.  80;  McRae  v.  New- 
man. 58  Ala.  529;  Barker  v.  Bell,  37  Ala.  354; 
De  Vendal  v.  Malone,  25  Ala.  272;  Coster  v. 
Georgia  Bank,  24  Ala.  37. 

Arkansas.  —  Mitchell  v.  Wade,  39  Ark.  377; 
Jacoway  v.  Gault,  20  Ark.  190,  73  Am.  Dec. 
494;  Main  v.  Alexander,  9  Ark.  112,  47  Am. 
Dec.  732. 

California.  —  County  Bank  v.  Fox,  119  Cal. 
61;  Emeric-  v.  Alvarado,  90  Ca!,.  444:  Odd 
Fellows'  Sav.  Bank  v.  Banton,  46  Cal.  603; 
Smith  v.  Randall,  6  Cal.  47,  65  Am.  Dec.  475; 
Call  v.  Hastings,  3  Cal.  179. 

Connecticut.  —  Ives  v.  Stone,  51  Conn.  446. 

Georgia.  —  New  England  Mortg.  Security 
Co.  v.  Ober,  etc.,  Co.,  84  Ga.  294;  Benson'  v. 
Gre:n,  80  Ga.  230;  Hunt  v.  Bowen,  75  Ga.  662; 
McGuire  v.  Barker,  61  Ga.  339;  Hardaway  u. 
Semm;s,  24  Ga.  305. 

Haivaii.  —  Hardy  v.  Ruggles,  1  Hawaii  457. 

Illinois.  —  Ogden  v.  Ogden,  79  111.  App.  488; 
Shannon  v.  Hall,  72  111.  354,  22  Am.  Rep. 
146. 

Indiana.  — Carson  v.  Eickhoff,  148  Ind.  596: 
Schmidt  v.  Zahrndt,  148  Ind.  447;  Hutchin- 
son v.  Michigan  City  First  Nat.  Bank,  133  Ind. 
271,  36  Am.  St.  Rep.  537. 

Iowa.  —  Verger  v.  Barz,  56  Iowa  77;  Stewart 
v.  Huff,  19  Iowa  557;  Rea  v.  Wilson,  (Iowa 
1900)  84  N.  W.  Rep.  539. 

Kansas.  —  Northwestern  Forwarding  Co.  v. 
Mahaffey,  36  Kan.  152. 

Kentucky.  —  Louisville  Bldg  ,  etc.,  Assoc.  v. 
Greene,  (Ky.  1900)  59  S.  W.  Rep.  508;  Buck- 
ner  v.  Davis,  (Ky.  1897)  43  S.  W.  Rep.  445; 
Schmidt  v.  Carter,  95  Ky.  1;  Helm  v.  Logan, 
4  Bibb  (Ky.)  78;  Stephens  v.  Barnett,  7  Dana 
(Ky.)  257;  Swigert  v.  Stale  Bank,  17  B. 
Mon.  (Ky.)  268;  Bibb  v.  Williams,  4  T.  B. 
Mon.  (Ky.)  579. 

Louisiana.  —  Myrick's   Succession,   43  La. 


Ann.  884;  Gagneux's  Succession,  40  La.  Ann 
701;  Fillastre  v.  St.  Amand,  32  La.  Ann.  352; 
Gale's  Succession,  30  La.  Ann.  351;  Watson  v. 
Bondurant,  30  La.  Ann.  r;  Adams  v.  Daunis, 
29  La.  Ann.  315;  Hickman  v.  Thompson,  28 
La.  Ann.  265;  Leonard  v.  Smith,  28  La.  Ann. 
810;  Poutz  v.  Reggio,  25  La.  Ann.  637;  Fisher 
v.  Tiinnard,  25  La.  Ann.  179;  Levy  v.  Mentz, 
23  La.  Ann.  26r;  Byrne  v.  Citizens'  Bank,  23 
La.  Ann.  275;  Berry  v.  Marshall,  23  La.  Ann. 
244;  Johnson  v.  Lowry,  22  La.  Ann.  205; 
Taylor  v.  Ealer,  22  La.  Ann.  278;  Gegan  v. 
Bowman,  22  La.  Ann.  336;  Boisdore  v.  Mal- 
colm, 22  La.  Ann.  390;  Ogle  v.  King,  22  La, 
Ann.  391;  Rochereau  v.  Dupasseur,  22  La. 
Ann.  402;  Thompson  v.  Simmons,  22  La.  Ann. 
450;  Ellison  v.  Her,  22  La.  Ann.  470;  Carpenter 
v.  Allen,  16  La.  Ann.  435;  Barelli  v.  Delassus, 
16  La.  Ann.  280;  Liddell  v.  Rucker.  13  La. 
Ann.  569;  Pate's  Succession,  6  La.  Ann.  242; 
Bonnafe  v.  Lane,  5  La.  Ann.  225;  Perot  v. 
Chambers,  2  La.  Ann.  800. 

Maine.  —  Putnam  v.  White,  76  Me.  551; 
Boggs  v.  Anderson,  50  Me.  161;  Jackson  v. 
Ford,  40  Me.  381;  Purrington  v.  Pierce,  38 
Me.  447. 

Maryland. — Cissel  v.  Henderson,  88  Md. 
574;  Harding  v.  Allen,  70  Md.  395;  Pfeaff  v. 
Jones,  50  Md.  263;  Sixth  Ward  Bldg.  Assoc. 
v.  Willson,  41  Md.  506. 

Massachusetts,  —  Sherman  v.  Fitch,  98 
Mass.  59. 

Michigan. —  Belcher  v.  Curtis,  119  Mich.  I, 
75  Am.  St.  Rep.  376;  Gordon  v.  Constantine 
Hydraulic  Co.,  117  Mich.  620;  Haug  v.  Detroit 
Third  Nat.  Bank,  95  Mich.  249;  Burns  z\  Berry, 
42  Mich.  176;  Van  Aken  v.  Gleason,  34  Mich. 
477;  Thompson  v.  Mack,  Harr.  (Mich.)  150; 
Weed  v.  Lyon,  Harr.  (Mich.)  363. 

Minnesota.  —  Kellogg  v.  Kelley,  69  Minn. 
124;  Marston  v.  Williams,  45  Minn.  116,  22 
Am.  St.  Rep.  719;  Van  Meter  v.  Knight,  32 
Minn.  205. 

Mississippi.  —  Prewett  v.  Dobbs,  13  Smed.  & 
M.  (Miss.)  431. 

Missouri.  — Wilson  v.  Milligan,  75  Mo.  41. 

Montana.  —  Vaughn  v.  Schinalsle,  10  Mont. 
186. 

Nebraska.  —  Burrows  v.  Hovland,  40  Neb. 
464. 

New  Jersey.  —  Essex  County  Nit.  Bank  1. 
Harrison,  57  N.  J.  Eq.  91;  Sipley  v.  Wass,  49 
N.  J.  Eq.  463;  Westetvelt  v.  Voorhis,  42  N.  J. 
Eq.  179;  Clement  v.  Rartletl,  33  N.  J.  Eq.  43; 
Decker  v.  Clarke,  26  N.  J.  Eq.  163;  Plume  v. 
Bone,  13  N.  J.  L.  63. 

New  Mexico.  —  Moore  :•.  Davey,  1  N.  Mex. 
303- 

Neiv  York.  —  Decker  v.  Boice,  83  N.  V.  215; 
De  Lancey  v.  Steams,  66  N.  Y.  157;  Greene 
v.  Warnick,  64  N.  Y.  220;  Cary  v.  White,  52 
N.  Y.  138;  Breed  v.  National  Bank,  57  N.  Y. 
App.  Div.  468;  Hardin  v.  Dolge,  46  N.  Y.  App. 
Div.  416;  State  Trust  Co.  z:  Casino  Co.,  19  N. 
Y.  App.  Div.  344;  Larned  v.  Donovan,  84  Hun 
(N.  Y.)  533;  Rice  v.  Dewey,  54  Barb.  (N.  Y.) 
455;  Edivards  v.  Maeder,  57  Hun  (N.  Y.)  594, 
11  N.  Y.  Supp.  285;  Jackson  v.  Dubois,  4 
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A  Failure  to  Record  does  not  as  a  general  rule  affect  the  rights  of  the  mort- 
gagor and  mortgagee,1  and  such  a  mortgage  is  valid  against  all  persons  claim- 
ing under  it  3  and  those  having  notice  thereof.3 

Necsssity  of  Recording  Defeasance.  —  Where  the  statutes  so  provide,  a  separate 
instrument  of  defeasance  must  be  recorded  so  as  to  make  the  transaction 
effective  as  a  mortgage  as  against  persons  other  than  the  maker  of  the  defeas- 
ance, his  heirs  or  devisees,  or  persons  having  actual  notice  thereof.4 


Johns.  (N.  Y.)  216;  Dey  v.  Dunham,  2  Johns. 
Ch.  (N.  Y.)  182;  Clute  v.  Robison,  2  Johns. 
(N.  Y.)  595;  Johnson  v.  Stagg,  2  Johns.  (N.  Y.) 
510;  Berry  v.  Mutual  Ins.  Co.,  2  Johns.  Ch. 
(N.  Y.)  603;  Vanderkemp  v.  Shelton,  11  Paige 
(NT.  Y.)  28;  White  v.  Moore,  1  Paige  (N.  Y.) 
551. 

North  Carolina.  —  Hinton  v.  Leigh,  102  N. 
Car.  28;  King  v.  Portis,  77  N.  Car.  23;  Robin- 
son v.  Willoughby,  70  N.  Car.  358;  Cowan  v. 
Green,  2  Hawks.  (9  N.  Car.)  384;  Davidson  v. 
Beard,  2  Hawks.  (9  N.  Car.)  520. 

Ohio.  —  Betz  v.  Snyder,  48  Ohio  St.  492; 
New  Vienna  Bink  v.  Johnson,  47  Ohio  St. 
306;  Paine  v.  Mason,  7  Ohio  St.  198;  Gill  v. 
Pinaey,  12  Ohio  St.  38;  Holliday  v.  Franklin 
Bank,  16  Ohio  533;  Magee  v.  Beatty,  8  Ohio 
396:  Brown  v.  Kirkman,  1  Ohio  Si.  116;  White 
v.  Denman,  1  Ohio  St.  no. 

Oregon.  —  Laurent  v.  Lanning,  32  Oregon  11. 

Pennsylvania. — Oberholtzer's  Appeal,  124 
Pa.  St.  583;  Lahr's  Appeal,  90  Pa.  St.  507; 
Parke  v.  Neeley,  90  Pa.  St.  52;  Brooke's  Ap- 
peal, 64  Pa.  St.  127;  Luch's  Appeal,  44  Pa.  St. 
519;  Bralton's  Appeal,  8  Pa.  St.  164;  Foster's 
Appeal,  3  Pa.  St.  79;  In  re  Speer,  10  Pa.  Super. 
Ci.  518;  OllenJike's  Petition,  9  Pa.  Dist.  95; 
Hibbard  v.  Bovier,  1  Grant  Cas.  (Pa.)  266; 
Parker  v.  Wood,  1  Dall.  (Pa.)  436. 

South  Carolina.  —  Turpin  v.  Sudduth,  53  S. 
Car.  295:  Armstrong  v.  Austin,  45  S.  Car.  69; 
Summers  v.  Brice,  36  S.  Car.  204;  Norwood  v. 
Norwood,  36  S.  Car.  331,  31  Am.  St.  Rep.  875; 
Mowry  -j.  Crocker,  33  S.  Car.  436;  Carraway 
v.  Carraway,  27  S.  Car.  576;  Bloom  v.  Simms, 
27  5.  Car.  90;  South  Carolina  L.  &  T.  Co.  v. 
M:Pherson,  26  S.  Car.  431;  [Joyce  v.  Shiver, 
3  S.  Car.  515;  Willi  a :ti 5  v.  Beard,  1  S.  Car. 
309:  Barr  v.  Kinard,  3  Strobh.  L.  (S.  Car.)  73; 
Ross  v.  State  Bank,  3  Strobh.  Eq.  (S.  Car  )  245. 

Tennessee.  —  Whiteside  v.  Watkins,  (Tenn. 
Ch.  igoo)  58  S.  W.  Rep.  1107;  Cantrell  v.  Ford, 
(Tenn  Ch.  1898)  46  S.  W.  Rep.  581;  Ruggles 
:\  Williams,  1  Head  (Tenn.)  141;  Jones  v. 
Chamberlin,  5  Heisk.  (Tenn.)  210. 

Texas.  — Southwestern  Mfg.  Co.  v.  Hughes, 
(T>x.  Civ.  App.  1900)  60  S.  W.  Rep.  6S4;  Oak 
Cliff  College  v.  Armstrong,  (Tex.  Civ.  App. 
1S99)  50  S.  W.  Rep.  610;  Kennard  v.  Mabry,  78 
T^x.  151;  Turner  v.  Cochran,  (Tex.  1901)  61 
S  W.  Rep.  923. 

Vermont.  — Curtis  v.  Lyman,  24  Vt.  338. 

Virginia.  —  Rootes  v.  Holliday,  6  Munf. 
(Va.)25i. 

Washington.  —  Howard  v.  Shaw,  10  Wash. 

x.5i- 

Wisconsin.  — Jarvis  r.  Dutcher,  16  Wis.  307. 

Canada.  —  Doe  v.  Watts,  4  N.  Bruns.  441; 
Murchie  v.  Theriault,  1  N.  Bruns.  Eq.  Rep. 
588. 

For  a  full  discussion  of  this  subject  see  the 
title  Recording  Acts. 

1.  Rights  of  Parties  to  Mortgage  Not  Affected 


by  Omission  to  Record  —  United  States.  — 
Shields  v.  Schiff,  124  U.  S.  351. 

Alabama.  —  Andrews  v.  Burns,  11  Ala.  691. 

Georgia.  —  Janes  v.  Penny,  76  Ga.  796;  Gard- 
ner v.  Moore,  51  Ga.  268. 

Indiana.  —  Perdue  v.  Aldtidge,  19  Ind.  290. 

Iowa.  —  Carleton  z.  Byington.  18  Iowa  482. 

Missouri.  —  Trigg  v.  Vermillion,  113  Mo. 
230. 

Nebraska.  —  Blair  Stale  Bank  v.  Siewari,  57 
Neb.  58. 

New  Mexico.  —  Moore  v.  Davey,  I  N.  Mex. 

303. 

New  York.  —  Pancoast  v.  American  Heat- 
ing, etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  66  How. 
Pr.  (N.  Y.)  49. 

North  Carolina.  —  Leggett  v.  Bullock,  Busb. 
L.  (44  N.  Car.)  283. 

Ohio.  —  Fosdick  v.  Barr,  3  Ohio  St.  471. 

Oregon.  —  Moore  v.  Thomas,  1  Oregon  201. 

Pennsylvania.  —  Levinz  v.  Will,  I  Dall.  (Pa  ) 
430. 

Tennessee.  —  Literer  v.  Huddlesion,  (Tenn. 
Ch.  1898)  52  S.  W.  Rep.  1003. 

Texas.  —  Cavanaugh  v.  Peterson,  47  Tex. 
197. 

An  Unrecorded  Mortgage  in  Louisiana  has  been 
held,  under  Civ.  Code,  art.  3369,  10  be  not 
effective,  even  between  ihe  parlies  to  it,  after 
ten  years.  Tilden  v.  Morrison,  33  La.  Ann. 
1067. 

2.  Persons  Claiming  under  Mortgage  Not 
Affected.  —  McLaughlin  v.  II  msen,  85  Pa.  St. 
364;  Nice's  Appeal,  54  Pa.  St.  2CO;  House  v. 
Biailsford,  1  Noll  &  M.  (S.  Car.)  31 ;  Murphy 
v.  Plankinlon  Bank,  13  S.  Dak.  507. 

3.  Persons  Having  Notice  —  Alabama.  — 
Wyatt  v.  Stevvait,  34  Ala.  716;  Dearing  v. 
Watkins,  16  Ala.  20. 

California. — Carpenter?'.  Lewis,  119  Cal.  18. 
Georgia.  —  Gardner  v.  Moore,  51  Ga.  268. 
Indiana.  —  Maxwell  y.  Brooks,  54  Ind.  98. 
Louisiana.  —  Vergers   v.    Prejean,    24  La. 
Ann.  78. 

Mississippi.  —  Harrington  v.  Allen,  48  Miss. 
493- 

Missoui  1.  —  Trigg  v.  Vermillion.  1 13  Mo.  230. 

New  Jersev.  —  Matthews  v.  Eveiitt,  23  N.  J. 
Eq.  473;  Harrison  v.  New  Jersey  R.,  etc.,  Co., 
19  N.  J.  Eq.  488. 

New  Mexico.  —  Moore  v.  Davey,  1  N.  Mex. 
303. 

New  York.  —  Westbrook  v.  Gleason,  79  N. 
Y.  23. 

Pennsylvania.  —  Nice's  Appeal,  54  Pa.  St. 
200. 

South  Carolina.  —  King  v.  Fraser,  23  S.  Car. 
543- 

4.  Necessity  of  Recording  Separate  Defeasance. 

—  Lobhan  v.  Garnett,  9  Dana  (Kv  )  390;  Smith 
v.  Monmouth  Mut.  F.  Ins.  Co.,  50  Me.  98; 
Moors  v.  Albro,  129  Mass.  9;  Harrison  v. 
Phillips  Academy,  12  Mass.  455;  Kelleran  :•. 
8  Volume  XX. 


Contents  and  Sufficiency 


MORTGAGES. 


of  Mortgage. 


b.  IN  EQUI  TY.  —  No  particular  words  or  form  of  conveyance  are  necessary 
to  give  to  a  contract  the  qualities  of  a  mortgage,1  nor  need  the  transaction  as 
a  whole  be  in  writing.? 

c.  Statutory  Forms.  —  In  some  jurisdictions  a  form  of  mortgage  is  pro- 
vided by  statute,  and  where  this  is  the  case  it  is  not  only  sufficient  but  cor- 
rect to  observe  such  form.3 

2.  Form  of  Defeasance.  —  The  Language  Used  in  a  Defeasance  Is  Immatciial  if  the 
intent  to  avoid  the  absolute  conveyance  clearly  appears.  *  Thus,  it  is  suffi- 
cient if  there  be  a  stipulation  or  agreement  for  reconveyance,5  or  a  bond  for 


Brown,  4  Mass.  443;  Newhall  v.  Burt,  7  Pick. 
(Mass.)  157;  Newhall  v.  Pierce,  5  Pick.  (Mass.) 
450;  Columbia  Bank  v.  Jacobs,  to  Mich.  341). 
81  Am.  Dec.  792:  Russell  v.  Wake,  Walk. 
(Mich.)  31;  Essex  County  Nat.  Bank  v.  Harri- 
son, 57  N.  J.  Eq.  91;  Clark  t.  Condit,  18  N.  J. 
Eq.  353.  For  a  full  discussion  of  this  subject 
se;  the  tille  RECORDING  Acts. 

1.  Form  of  Words  or  Instrument  Immaterial  — 
United  States .  —  Woodward  v.  Jewell,  140  U. 
S.  247;  New  Orleans  Nat.  Banking  Assoc.  v. 
Adams,  109  U.  S.  21  r. 

Alabama.  —  Mervine  v.  White,  50  Ala.  388; 
Robinson  v.  Farrelly,  16  Ala.  472. 

California.  —  Hill  v.  Eldred,  49  Cal.  399;  De 
Leon  v.  Hia;uera,  15  Cal.  483;  Woodworth  v. 
Guzman,  1  Cal.  203. 

Georgia.  —  McGuire  v.  Barker,  61  Ga.  339; 
Frost  v.  Allen,  57  Ga,  326;  Burnside  v.  Terry, 
45  Ga.  621;  Jackson  v.  Carswell,  34  Ga.  279. 

Illinois.  —  Workman  v  Greening,  115  III. 
477;  Dwen  v.  Blake,  44  111.  135. 

Indiana.  —  Snyder  v.  Bunnell,  64  Ind.  403. 

Maine.  —  McPherson  v.  Hayward,  81  Me. 
329;  Reed  v.  Reed,  75  Me.  264. 

Minnesota.  —  Marshall  v.  Thompson,  39 
Minn.  139. 

Mississippi.  —  Mason  v.  Moody,  26  Miss.  184 
Missouri.  —  McNair  v.  Lott,  25  Mo.  182. 
New  Jersey. — Vliet  v.    Young,    34    N.  J 
Eq.  15. 

New  York.  —  Burnett  v.  Wright,  135  N.  Y 
545- 

North  Carolina.  —  Strouse  v.  Cohen,  113  N 
Car.  349;  Wilcox  v.  Morris,  1  Murph.  (5  N 
Car.)  116. 

Pennsylvania.  —  Hiester  v.  Maderia,  3  W.  & 
S.  (Pa.)  384. 

Texas.  —  Jefferies  v.  Hartel,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  653. 

Virginia. — Ruffners  v.  Putney,  12  Gratt. 
(Va.)  541. 

Wisconsin. — Jordan  v.  Warner,  107  Wis. 
539- 

2.  Writing  Unnecessary.  —  For  a  full  discus- 
sion of  this  subject,  see  the  tille  Equitable 
Mortgages,  vol.  11,  p.  131. 

3.  Observance  of  Statutory  Form.  —  Everett 
v.  Buchanan,  2  Dak.  249;  Lagger  v.  Mutual 
Union  Loan,  etc.,  Assoc.,  146  111.  283;  Elder 
v.  Derby,  98  111.  228  Babcock  v.  Hoey,  11 
Iowa  377;  Carrico  v.  Farmers,  etc.,  Nat.  Bank, 
33  Md.  235;  Bredenberg  v.  Landrum,  32  S. 
Car.  215. 

4.  Form  of  Defeasance  Immaterial.  —  Adams  v. 
Stevens,  49  Me.  362;  Scott  v.  McFarland,  13 
Mass.  309;  Taylor  v.  Weld.  5  Mass.  109;  Bay- 
ley  v.  Bailey  5  Gray  (Mass.)  508;  Pearce  v. 
WiUon,  in  Pa.  St.  14,  56  Am.  Rep.  243: 
Miskelly  v.  Pitts,  9  Baxt.  (Tenn.)  193;  Austin 
v.  Downer,  25  Vt.  558. 


An  Imperfectly  Expressed  Proviso  suffices  where 
the  intention  to  avoid  the  deed  is  clear.  Steel 
v.  Steel,  4  Allen  (Mass.)  417;  Lanfair  v.  Lan- 
fair,  18  Pick.  (Mass.)  299. 

Language  Not  Showing  an  Absolute  Intent  to 
Reconvey,  but  giving  the  grantee  in  the  convey- 
ance an  election  to  reconvey  ot  to  pay  money, 
is  not  sufficient  to  constitute  the  instrument  a 
defeasance.     Fuller  V.  Piatt,  10  Me.  197. 

5.  Stipulations  or  Agreements  for  Reconveyance 
—  United  States.  —  Teal  v.  Walker,  in  U.  S. 
242;  Dow  v.  Chamberlin,  5  McLean  (U.  S.)  281. 

Illinois.  —  Helbreg  v.  Schumann,  150  111.  12, 
41  Am.  St.  Rep.  339;  Jfickson  v.  Lynch,  129 
111.  72;  Snyder  v.  Griswold,  37  111.  216;  Piesch- 
baker  v.  Feaman,  32  111.  475. 

Indiana. — Crassen  v.  Swoveland,  22  Ind. 
427. 

Iowa.  —  Caruthers  v.  Hunt,  18  Iowa  576. 
Kentucky.  —  Frey  v.  Campbell,  (Ky.  1887)  3 
S.  W.  Rep.  368;  Edringlon  v.  Harper,  3  J.  J. 
Maish.  (Ky.)  353,  20  Am.  Dec.  145. 

Maine.  —  Snow  v.  Piessey,  82  Me.  552; 
Bunker  v.  Barron,  79  Me.  62,  1  Am.  St.  Rep. 
282;  Knight  v.  Dyer,  57  Me.  174,  99  Am.  Dec. 
765;  Smith  v.  Monmouth  Mut.  F.  Ins.  Co.,  50 
Me.  96;  Mills  v.  Darling,  43  Me.  565;  Shaw  v. 
Erskine,  43  Me.  371;  Purrington  v.  Pierce,  38 
Me.  447;  McLaughlin  v.  Shepherd,  32  Me. 
143,  52  Am.  Dec.  646;  Blaney  v.  Bearce,  2 
Me.  132. 

Maryland.  - —  Stanhope  v.  Dodge,  52  Md.  483. 
Massachusetts.  —  Murphy  v.  Calley,  I  Allen 
(Mass.)  107;  Bayley  v.  Bailey,  5  Gray  (Mass.) 
505;  Nugent  v.  Riley,  1  Met.  (Mass.)  117,  35 
Am.  Dec.  355;  Flagg  v.  Mann,  14  Pick. 
(Mass)  467;  Newhall  v.  Burt,  7  Pick.  (Mass.) 
157;  Rice  v.  Rice,  4  Pick.  (Mass.)  349. 

Michigan.  —  Enos  v.  Sutherland,  n  Miih. 
538;  Batty  v.  Snook,  5  Mich.  231. 
Missouri.  —  Sharkey  v.  Sharkey,  47  Mo.  543. 
New  Jersey.  —  Merrill  v.  Brown,  19  N.  1.  Eq. 
2S6. 

A'eiv  York.  —  Draper  v.  Draper,  71  Hun  (N. 
Y.)  349;  Peterson  v.  Clark,  15  Johns.  (N.  V  ) 
205;  Brown  v.  Bement,  8  Johns.  (N.  Y.)  96; 
Dey  v.  Dunham,  2  Johns.  Ch.  (N.  Y.)  189. 

A'orth  Carolina.  —  Boston  v.  Jones,  122  N. 
Car.  536;  Robinson  v.  Willoughby,  65  N.  Car. 
520. 

Ohio.  —  Marshall  7,.  Stewart,  17  Ohio  356. 
Oregon.  —  Wollenberg  v.  Minard,  37  Oregon 
621. 

Pennsylvania.  —  Pearce  v.  Wilson,  ill  Pa. 
St.  14.  ?f>  Am.  Rep.  243;  McClurkan  v.  Thomp- 
son, 69  Pa  St.  305;  Wilson  71.  Shoenberger,  31 
Pa.  St  295;  Brown  v.  Nickle,  6  Pa.  St.  390; 
Dimor.  j  z>.  Enoch,  Add.  (Pa.)  357;  Gubbings 
v.  Harper,  7  Phila.  (Pa.)  276;  Stoever  v. 
Stoever,  9  S.  &  R.  (Pa.)  434;  Col  well  v.  Woods, 
3  Watts  (Pa.)  188,  27  Am.  Dec.  345. 
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reconveyance,1  or  an  agreement  for  repurchase.2 

The  Parties  to  a- Defeasance  should  be  the  same  as  those  in  the  absolute  convey- 
ance in  order  to  constitute  the  transaction  a  mortgage  at  law;  that  is,  the 
grantee  named  in  the  defeasance  must  be  the  grantor  of  the  defeasible  estate. 
In  equity,  however,  the  defeasance  may  run  to  some  third  party.3 

Necessity  of  Sealed  instrument.  —  Where  the  defeasance  is  separate  from  the  con- 
veyance it  should  at  law  be  contained  in  a  sealed  instrument;4  but  in  equity 
the  defeasance  may  be  verbal  unless  statutes  provide  otherwise,5  and  need 


South  Carolina.  —  Brickie  v.  Leach,  55  S. 
Car.  510. 

Tennessee.  —  Bowman  v.  Felts,  (Tenn.  Ch. 
1897)  42  S.  W.  Rep.  810;  Hammonds  v.  Hop- 
kins, 3  Yerg.  (Tenn.)  525. 

Texas.  —  Williams  v.  Chambers,  (Tex.  Civ. 
App.  1804)  26  S.  W.  Rep.  270;  Moores  v.  Wills, 
69  Tex.  109;  Baxter  v.  Dear,  24  Tex.  17. 

Vermont.  —  Reynolds  v.  Scott,  Brayt.  (Vt.)  75. 

Washington. — Thorne  v.  Joy,  15  Wash.  83. 

Wisconsin.  —  Plato  v.  Roe,  14  Wis.  453. 

West  Virginia.  —  Davis  v.  Demming,  12  W. 
Va.  246. 

1.  A  Bond  for  Reconveyance  Is  Sufficient  as  a 
Defeasance  —  Indiana.  —  VVitkins  v.  Gregory, 

6  Blackf.  (Ind.)  114;  Harbison  v.  Lemon,  3 
Bla:kf.  (Ind.)  51,  23  Am.  Dec.  376. 

Maine.  —  Brown  v.  Holyoke,  53  Me.  g. 

Massachusetts.  —  Harrison  v.  Phillips 
Academy,  12  Mass.  456;  Holbrook  v.  Finney, 
4  Mass.  566,  3  Am.  Dec.  243;  Erskine  v.  Town- 
send,  2  Mass.  497,  3  Am.  Dec.  71;  Waters  v. 
Randall,  6  Met.  (Mass.)  482;  Marden  v.  Bab- 
cock,  2  Met.  (Mass.)  103. 

Michigan.  —  Clark  v.  Landon,  90  Mich.  83; 
Jeffery  v.  Hursh,  58  Mich.  246;  Ferris  v.  Wil- 
cox, 51  Mich.  105,  47  Am.  Rep.  551;  Enos  v. 
Sulherland,  11  Mich.  538;  Batty  v.  Snook,  5 
Mich.  233;  Swetland  v.  Svvetland,  3  Mich.  482. 

Minnesota.  —  Butman  v.  James,  34  Minn. 
547;  Archambau  v.  Green,  21  Minn.  520; 
Weide  v.  Gehl,  21  Minn.  449;  Hill  v.  Edwards, 
it  Minn.  22. 

New  Jersey.  —  Van  Wagner  v.  Van  Wagner, 

7  N.  J.  Eq.  27. 
New  York.  —  Holmes  v.  Grant,  8  Paige  (N. 

Y.)  243. 

North  Carolina.  —  Watkins  v.  Williams,  123 
N.  Car.  170. 

Pennsylvania.  —  Friedley  v.  Hamilton,  17  S. 
&  R.  (Pa.)  70,  17  Am.  Dec.  638;  Kelly  v. 
Thompson,  7  Watts  (Pa.)  401;  Jaques  v. 
Weeks,  7  Watts  (Pa.)  267;  Kerr  v.  Gilmore, 
6  Watts  (Pa.)  406. 

Wisconsin. — Second  Ward  Bank  v.  Up- 
mann,  12  Wis.  499. 

In  Georgia  by  statute  an  absolute  deed  in- 
tended as  security  and  a  title  bond  do  not  con- 
stitute a  mortgage,  but  an  absolute  conveyance 
with  a  right  of  repurchase.  New  England 
Mortg.  Securily  Co.  v.  Tarver,  (C.  C.  A.)  60 
Fed.  Rep.  660:  Walker  v.  Quitman  Bank,  100 
Ga.  88;  Williamson  v.  Orient  Ins.  Co.,  100  Ga. 
791;  Pirkle  v.  Equiiable  Mortg.  Co.,  99  Ga. 
524;  Brice  v.  Lane,  90  Ga.  294;  Thaxton  ?/. 
Roberts,  66  Ga.  704;  Allen  ?>.  Frost,  62  Ga.  659; 
Gibson  v.  Hough,  60  Ga.  588;  West  v.  Ben- 
nett, 59  Ga,  507. 

2.  Agreements  for  Repurchase.  —  Clark  v.  Lan- 
don, go  Mich.  83;  Boatright  v.  P.?ck,  33  Tex.  68. 

?  Who-  Must  Be  Ors.nt.pp  ?t  Law   —  Micon.  v. 


Ashurs,  55  Ala.  607:  Low  v.  Henry,  9  Cal. 
538;  Carr  j.  Rising,  62  111.  14;  Warren  v. 
Lovis,  53  Me.  463;  Shaw  v.  Erskine,  43  Me. 
371;  Treat  v.  Strickland,  23  Me.  234;  Flagg  v. 
Mann,  14  Pick.  (Mass.)  467;  Pardee  v.  Treat. 
82  N.  Y.  385;  Payne  v.  Patterson,  77  Pa.  St. 
134- 

Grantee  May  Be  Stranger  to  Transaction  in 
Equity. — ■  Flagg  v.  Mann,  2  Sumn.  (U.  S.)  486; 
Pardee  v.  Treat.  82  N.  Y.  385;  Carr  v.  Carr,  52 
N.  Y.  258;  Stoddard  v.  Whiling,  46  N.  Y.  627; 
Despard  v.  Walbridge,  15  N.  Y.  374;  Peterson 
v.  Clark,  15  Johns.  (N.  Y.)  205;  Lane  v.  Shears. 
1  Wend.  (N.  Y.)  433;  Muller  v.  Flavin,  13  S. 
Dak.  595. 

.  A  Conveyance  by  Two  and  an  Agreement  to  Re- 
convey  to  One  have  been  held  not  to  constiiuie 
a  mortgage.    Vance  v.  Anderson,  113  Cal.  532. 

4.  Defeasance  Must  Be  under  Seal  at  Law.  — 

Flint  v.  Sheldon,  13  Mass.  443,  7  Am.  Dec. 
162;  Flagg  v.  Mann,  14  Pick.  (Mass.)  467; 
Cutler  v.  Dickinson,  8  Pick.  (Mass.)  386;  Run- 
let v.  Otis,  2  N.  H.  167;  Lund  v.  Lund,  1  N. 
H.  39,  8  Am.  Dec.  29. 

5.  Defeasance  May  Be  by  Parol  —  England.  — 
Dixon  v.  Parker,  2  Ves.  225. 

United  Stales.  —  Peugh  v.  Davis,  96  U.  S. 
332;  Sprigg  v.  Mt.  Pleasant  Bank,  14  Pet.  (L'. 
S.)  201. 

Connecticut.  —  Reading  v.  Weston,  8  Conn. 
117,  20  Am.  Dec.  97:  Washburn  v.  Merrills,  1 
Day  (Cunn.)  139,  2  Am.  Dec.  59. 

Illinois.  —  Preschbaker  v.  Feaman,  32  111. 
475-  , 

Mississippi.  —  Prewett  v.  Dobbs,  13  Smed.  & 
M.  (Miss.)  431. 

New  Jersey.  —  Vandegrift  v.  Herbert,  IS  N. 
J.  Eq.  466. 

Ne-r  York.  —  Burnett  v.  Wright,  135  N.  Y. 
543;  Tibbs  v.  Morris,  44  Barb.  (N.  Y.)  138; 
James  v.  Johnson,  6  Johns.  Ch.  (N.  Y.)  417; 
Strong  Stewart,  4  Johns.  Ch.  (N.  Y.) 
167;  Lane  v.  Shears,  I  Wend.  (N.  Y.)  433. 

ATorth  Carolina. —  Waters  v.  Crabtree,  105 
N.  Car.  394. 

Oklahoma.  —  Weiseham  v.  Hocker,  7  Okla. 
250. 

Vermont.  —  Wright  v.  Bates,  13  Vt.  341. 
Proof  of  Parol  Defeasance. —  See  infra,  this 
title.  Transactions  Either  Mortgages  or  Sales  — 
Admissibility  of  Parol  Evidence. 

Pennsylvania  Statute.  —  In  order  to  convert 
an  absolute  deed  dated  after  June  6,  1881, 
into  a  mortgage,  the  defeasance  thereto  must, 
in  Pennsylvania,  by  statute,  be  in  writing. 
Molly  v.  Ulrich,  133  Pa.  St.  41;  Sankey  v. 
Hawley,  118  Pa.  St.  30;  Pearce  v.  Wilson,  m 
Pa.  St.  14,  56  Am.  Rep.  243;  Grove  v.  Kase, 
195  Pa.  St.  325,  reversing  2  Dauphin  Co.  Rep. 
(Pa.)  125;  Sprague  -\  Johnson,  31  Pittsb.  Leg. 
J.  N,  S.  (Pa.)  5q.  Prior  to  that  date  a  parol 
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not  be  under  seal.1 

Date,  Execution,  and  Delivery  of  Separate  Defeasance.  —  The  date  of  a  separate  defeas- 
ance need  not  be  the  same  as  that  of  the  conveyance,2  if  executed  simultane- 
ously therewith  and  as  part  of  the  same  transaction,3  and  if  delivered  at  the 
same  time."4 


defeasance  was  sufficient.  Null  v.  Fries,  no 
Pi.  St.  521;  Hartley's  Appeal,  103  Pa.  St.  23; 
Umbenhower  v.  Miller,  101  Pa.  St.  73;  Dan- 
z  isen's  Appeal  73  Pa.  St.  65;  Sweeizer's  Ap- 
peal, 71  Pa  St.  264;  Paige  v.  Wheeler,  92  Pa. 
St.  2S2. 

Constitutionality  of  Statute.  —  Fuller  v.  East 
EnJ  Homestead  L.  gr.  T.  Co.,  157  Pa.  St.  646; 
Felt's  Appeal,  1  Mona.  (Pa.)  282. 

The  Act  Only  Applies  where  Real  Estate  Is  Con- 
cerned.—  Huston  v.  Reap,  184  Pa.  St.  419; 
Brown  v.  Beecher,  120  Pa.  St.  590. 

1.  Defeasance  Need  Not  Be  under  Seal.  —  Kelle- 
ran  v.  Brown,  4  Mass.  443;  Flagg  v.  Mann,  14 
Pick.  (Mass.)  467;  Cutler  v.  Dickinson,  8  Pick. 
(Mass.)  386;  Skinner  v.  Cox,  4  Dev.  L.  (15  N. 
Car.)  59. 

2.  Date  of  Separate  Defeasance  May  Be  Different 
from  Deed. —  Harrison  v.  Phillips  Academy,  12 
Mass.  455;  Mclntier  v.  Shaw,  6  Allen  (Mass.) 
83;  Newhall  v.  Burt,  7  Pick.  (Mass.)  157. 

A  Subsequent  Defeasance  Must  Be  Supported  by 
a  New  Consideration.  —  Ingram  v.  Illges,  98- 
Ala.  5 r  r ;  Bryan  v.  Cowart,  21  Ala.  92. 

Relation  of  Subsequent  Defeasance  to  Convey- 
ance. —  Instruments  in  the  nature  of  a  defeas- 
ance executed  subsequently  to  an  absolute 
deed  and  in  pursuance  of  an  agreement  made 
at  the  time  of  its  execution  relate  back  to  such 
time.    Waters  v.  Crabtree,  105  N.  Car.  394. 

3.  Execution  Should  Be  Simultaneous  —  United 
States.  —  Lanahan  v.  Sears,  102  U.  S.  318; 
Martin  v.  Pond,  30  Fed.  Rep.  15;  Dow  v. 
Charnberlin,  5  McLean  (U.  S.)  281. 

Alabama,  — Cosby  v.  Buchanan,  81  Ala.  574; 
Sims  v.  Gaines,  64  Ala.  392;  Freeman  v.  Bald- 
win, 13  Ala.  246. 

Colorado.  —  Walker  v.  Tiffin  Gold,  etc.,  Min. 
Co.,  2  Colo.  89. 

Connecticut.  — Gunn's  Appeal,  55  Conn.  149; 
Rowan  v.  Sharps'  Rifle  Mfg.  Co.,  31  Conn.  1. 

Georgia.  —  Morrison  v.  Markham,  78  Ga. 
161;  Clark  v.  Lyon,  46  Ga.  202. 

Illinois.  —  Bearss  v.  Ford,  108  111.  16;  Evvart 
v.  Walling,  42  111.  453;  Preschbaker  v.  Fea- 
man,  32  III.  475. 

Indiana.  —  Lentz  v.  Martin,  75  Ind.  228; 
Crassen  v.  Swoveland,  22  Ind.  427;  Watkins 
v.  Gregory,  6  Blackf.  (Ind.)  113;  Harbison  v. 
Lemon,  3  Blackf.  (Ind.)  51,  23  Am.  Dec.  376. 

Iowa.  —  Radford  v.  Folsom,  58  Iowa  473; 
Caruthers  v.  Hunt,  18  Iowa  576. 

Kansas.  —  Overstreet  v.  Baxter,  30  Kan. 
55- 

Kentucky.  —  Frey  v.  Campbell,  (Ky.  1887)  3 
S.  W.  Rep.  368;  Honore  v.  Hulchings,  8  Bush 
(Ky.)  687;  Ogden  v.  Grant,  6  Dana  (Ky.)  473 ; 
Edrington  v.  Harper,  3  J.  J.  Marsh.  (Ky.)  353, 
20  Am.  Dec.  145. 

Maine.  —  Bunker  v.  Barron.  79  Me.  62,  1  Am. 
St.  Rep.  282;  Stowe  v.  Merrill,  77  Me.  550; 
Clement  v.  Bennett,  70  Me.  207;  Brown 
Holyoke,  53  Me.  9:  Warren  v.  Lovis,  53  Me. 
463;  Shaw  v.  Erskine,  43  Me.  371;  Mills  v. 
Darling,  43  Me.  565;  McLaughlin  *.  Shep- 
herd, 3?  Me.  143,  SZ  Am,  Dec.  646;  Bennock 


v.  Whipple,  12  Me.  346,  28  Am.  Dec.  186; 
Blaney  p.  Bearce,  2  Me.  132. 

Maryland.  —  Gailher  v.  Clarke,  67  Md.  18. 
Massachusetts,  —  Murphy  n.  Calley,  1  Allen 
(Mass.)  107;  Harrison  v.  Phillips  Academy,  12 
Mass.  455;  Woodward  v.  Pickett,  8  Gray 
(Mass.)  617;  Bavley  Bailey,  5  Gray  (Mass.) 
505;  Judd  v.  Flint,  4  Gray  (Mass  )  557. 

Michigan.  —  Clark  v.  Landon,  qo  Mich.  83; 
Jeffery  v.  Hursh,  58  Mich.  246;  Ferris  v.  Wil- 
cox, 51  Mich.  105,  47  Am.  Rep.  551;  Enos  v. 
Sutherland,  n  Mich.  538;  Batty  v.  Snook,  5 
Mich.  233. 

Minnesota.  —  Butman  v.  James,  34  Minn. 
547;  Benton  v.  Nicoll,  24  Minn.  221;  Archam- 
bau  v.  Green,  21  Minn.  520;  Hill  v.  Edwards, 
11  Minn.  22. 

Missouri.  —  Sharkey  v.  Sharkey,  47  Mo.  543; 
Copeland  v.  Yoakum,  38  Mo.  349. 

Nebraska.  —  Connolly  v.  Giddings,  24  Neb. 
131- 

New  Jersey.  —  Vliet  v.  Young,  34  N.  J. 
Erj.  15. 

New  York.  —  Weed  v.  Stevenson,  Clarke  (N. 
Y.)  166;  Clark  v.  Henry,  2  Cow.  (N.  Y.)  324; 
Peterson  v.  Clark,  15  Johns.  (N.  Y.)  205; 
Henry  v.  Davis,  7  Johns.  Ch.  (N.  Y.)  40; 
Decker  v.  Leonard,  6  Lans.  (N.  Y.)  264;  Hall 
z\  Van  Clene,  11  N.  Y.  Leg.  Obs.  281;  Brown 
v.  Dean,  3  Wend.  (N.  Y.)  208;  Lane  v.  Shears, 
1  Wend.  (N.  Y.)  433. 

North  Carolina.  —  Robinson  v.  Willoughby, 
65  N.  Car.  520;  Mason  v.  Hearne,  Busb.  Eq. 
(45  N.  Car.)  88. 

Ohio.  —  Marshall  v.  Stewart,  17  Ohio  356. 
Pennsylvania.  —  McClurkan  r.  Thompson, 
69  Pa.  St.  305;  Houser  v.  Lamont,  55  Pa.  St. 
311,  93  Am.  Dec.  755;  Guthrie  v.  Kahle,  46 
Pa.  St.  331;  Gubbings  v.  Harper,  7  Phila.  (Pa.) 
276;  Friedley  v.  Hamilton,  17  S.  &  R.  (Pa  )  70, 
17  Am.  Dec.  638;  Johnston  v.  Gray,  16  S.  & 
R.  (Pa.)  36r,  16  Am.  Dec.  577;  Stoever  v. 
Stoever,  9  S.  &  R.  (Pa.)  434;  Manufacturers', 
etc.,  Bank  v.  State  Bank,  7  W.  &  S.  (Pa  )  335, 
42  Am.  Dec.  240;  Jaques  v.  Weeks,  7  Watts 
(Pa.)  261;  Kerr  :\  Gilmore,  6  Watts  (Pa.)4C5; 
Colwell  v.  Woods,  3  Watts  (Pa.)  188,  27  Am. 
Dec.  345. 

Tennessee.  —  Blizzard  v.  Craigmiles,  7  Lea 
(Tenn.)  693;  Hammonds  v.  Hopkins.  3  Yerg. 
(Tenn.)  525. 

Texas.  —  Moores  v.  Wills,  69  Tex.  109; 
Baxter  v.  Dear,  24  Tex.  17. 

Vermont.  —  Reynolds  v.  Scott,  Brayt. 
(Vt.)  75- 

West  Virginia.  —  Hoffman  v.  Ryan,  21  W. 
Va.  415. 

Wisconsin. — Brinkman  v.  Jones,  44  Wis. 
498;  Plato  v.  Roe,  14  Wis.  453;  Knowlton  v. 
Walker,  13  Wris.  264;  Second  Ward  Bank  v. 
Upmann,  12  Wis.  499. 

4.  Necessity  of  Delivery  at  Same  Time  —  United 
States.  -Teal  v.  Walker,  111  U.  S.  242. 

Alabama.  —  Freeman  v.  Baldwin,  13  Ala. 
246. 

Georgia,  —  C|ark  v,  Lyon,  46  Ga.  202. 
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3.  Parties  to  Mortgage  —  a.  Who  May  Be  Mortgagor  —  (i)  In  General. 

—  The  mortgagor  must  be  a  person  having  a  salable  or  assignable  interest, 
either  present  or  future,  in  the  property  he  proposes  to  mortgage,  and  of 
course  must  be  capable  of  entering  into  a  valid  contract.1 

A  Mortgage  Made  by  One  under  Duress  is  generally  voidable.2 

Where  Undue  Influence  Is  Practiced  on  the  Mortgagor  the  mortgage  may  be  set  aside 

on  that  ground.3 

Fraud.  —  Fraud  practiced  on  the  mortgagor  may  result  in  affecting  his  free- 
dom of  will,  and  when  this  is  the  case  the  mortgage  is  voidable  at  his  option 
in  the  same  manner  that  any  kind  of  contract  may  be  avoided  for  fraud  by 
the  party  on  whom  it  is  practiced.4 

Illinois.  —  Ewart  v.  Walling,  42  111.  453. 

Indiana.  —  Harbison  v.  Lemon,  3  Blackf. 
(Ind.)  51,  23  Am.  Dec.  376. 

Kentucky. — Frey  v.  Campbell,  (Ky.  1887)  3 
S.  W.  Rep.  368;  Edrington  v.  Harper,  3  J.  J. 
Marsh.  (Ky.)  353,  20  Am.  Dec.  145. 

Maim-. — Bunker  v.  Barron,  79  Me.  62,  1 
Am.  St.  Rep.  282;  Cotton  v.  McKee,  68  Me. 
486;  Shaw  v.  Erskine,  43  Me.  37  r ;  Mills  v. 
Darling,  43  Me.  565;  Blaney  v.  Bearce,  2  Me. 
132. 

Massachusetts. — Taylor  v.  Weld,  5  Mass. 
ioq;  Kelleran  v.  Brown,  4  Mass.  443;  Murphy 
v.  Calley,  1  Allen  (Mass.)  107;  Judd  v.  Flint,  4 
Gray  (Mass.)  557;  Lanfair  v.  Lanfair,  18  Pick. 
(Mass.)  299;  Newhall  v.  Burt,  7  Pick.  (Mass.) 
157;  Stocking  v.  Fairchild,  5  Pick.  (Mass.) 
181. 

Michigan.  —  Jeffery  v.  Hursh,  58  Mich.  246; 
Enos  v.  Sutherland,  n  Mich.  538. 

Minnesota. — Butman  v.  James,  34  Minn. 
547- 

Missouri.  —  Copeland   v.  Yoakum,  38  Mo. 
349- 

New  York.  —  Peterson  v.  Clark,  15  Johns. 
(N.  Y.)  205;  Decker  v.  Leonard,'  6  Lans.  (N. 
Y.)  264. 

North  Carolina.  —  Mason  v.  Hearne,  Busb. 
Eq.  (45  N.  Car.)  88. 

Pennsylvania.  — Haines  v.  Thomson,  70  Pa. 
St.  434;  Manufacturers',  etc.,  Bank  7/.  State 
Bank,  7  W.  &  S.  (Pa.)  335,  42  Am.  Dec.  240; 
Kerr  v.  Gilmore,  6  Watts  (Pa.)  405;  Colwell  v. 
Woods,  3  Watts  (Pa.)  188,  27  Am.  Dec.  345. 

Wisconsin.  —  Brinkman  v.  Jones,  44  Wis. 
498;  Second  Ward  Bank  v.  Upmann,  12  Wis. 
499. 

1.  Mortgagor  Must  Have  Interest  in  Property 
Mortgaged.  —  Garwood  v.  Wheaton,  128  Cal. 
399;  Payne  v.  Patterson,  77  Pa.  St.  134. 

Presumption  that  Mortgagor  Intends  to  Mort- 
gage What  He  Owns.  —  Denison  v.  Gambill,  81 
111.  App.  170. 

Present  or  Future  Interest.  —  See  infra,  this 
section.  Mortgageable  Property  and  Its  Descrip- 
tion. 

Persons  Capable  of  Contracting  —  General  Rule. 

—  See  the  titles  Contracts,   vol.  7,  p.  88; 
Deeds,  vol.  9,  p.  87. 

2.  What  Amounts  to  Duress  and  Its  Effect  in 
General  —  United  States.  —  Plant  v.  Gunn,  2 
Woods  (U.  S.)  373. 

Illinois.  —  Eyster  v.  Hatheway,  50  111.  521. 
Kentucky.  —  Lightfoot  v.   Wallis,  12  Bush 
(Kv.)  498. 

Massachusetts. — Watkins  v.  Baird,  6  Mass. 
506,  4  Am.  Dec.  170. 
Michigan.  —  Bentley  v.  Robson,  117  Mich. 


691;  Detroit  Nat.  Bank  v.  Blodgett,  115  Mich. 

160. 

Ohio. — James  v.  Roberts,  18  Ohio  548; 
Covvles  v.  Raguet,  14 Ohio  38;  Raguet  v.  Roll, 
7  Ohio  (pt.  i.)  77. 

Tennessee.  —  Loud  v.  Hamilton,  (Tenn.  Ch. 
1898)  51  S.  W.  Rep.  140. 

Wisconsin.  —  Galusha  v.  Sherman,  105  Wis. 
263. 

And  see  generally  the  title  Duress,  vol.  10, 

P  334- 

Effect  of  Duress  on  Innocent  Purchaser  of  Mort- 
gage. —  Compton  v.  Bunker  Hill  Bank,  96  111. 
301,  36  Am.  kep.  147;  Nevada  First  Nat.  Bank 
v.  Bryan.  62  Iowa  42;  Berry  v.  Berry,  57  Kan. 
691;  Anderson  v.  Anderson,  g  Kan.  112;  Rus- 
sell v.  Durham,  (Ky.  1895)  29  S.  W.  Rep.  635; 
Mack  v.  Prang,  104  Wis.  1,  76  Am.  St.  Rep. 
8+8. 

Duress  of  Wife.  —  Central  Bank  v.  Copeland, 

18  Md.  305,  81  Am.  Dec.  597;  Bentley  v.  Rob- 
son,  117  Mich.  691;  Bulner  v.  Blevins,  125  N. 
Car.  585;  Shell  Holston  Nat.  Bldg.,  etc.. 
Assoc.,  (Tenn.  Ch.  1889)  52  S.  W.  Rep.  909; 
Mack  v.  Prang,  104  Wis.  1,  76  Am.  St.  Rep. 
848. 

Duress  of  Child.  —  Detroit  Nat.  Bank  v. 
Blodgett,  115  Mich.  160. 

Duress  of  Parent. —  Schoener  v.  Lissauer,  107 
N.  Y.  in;  National  Bank  of  Republic  v.  Cox, 
47  N.  Y.  App.  Div.  53;  Dodd  v.  Averill,  7  N. 
Y.  App.  Div.  290;  Loud  v.  Hamilton,  (Tenn. 
Ch.  1898)  51  S.  W.  Rep.  140;  Perkins  v.  Adams, 
17  Tex.  Civ.  App.  331. 

Where  Mortgagee  Is  Ignorant  of  Duress.  — 
National  Bank  of  Republic  v.  Cox,  47  N.  Y. 
App.  Div.  53;  Butner  v.  Blevins,  125  N.  Car. 
585;  Shell  v.  Holston  Nat.  Bldg.,  etc.,  Assoc., 
(Tenn.  Ch.  1899)  52  S.  W.  Rep.  909. 

Ratification  of  Mortgage  Obtained  by  Duress.  — 
Loud  v.  Hamilton,  (Tenn.  Ch.  1898)  51  S.  W. 
Rep.  140. 

Mortgage  Given  as  Condition  of  Pardon  Not 
Void  for  Duress.  —  Rood  v.  Winslow,  2  Dougl. 

(Mich  )  68. 

8.  Effect  of  Undue  Influence.  —  Tabor  v. ^Cun- 
ningham, 24  W.  R.  153;  Holmes  v.  Martin,  123 
Mich.  155. 

No  Presumption  of  Undue  Influence.  —  Saniley 

v.  Wilde,  68  L.  J.  Ch.  681,  (1899)  2  Ch.  474. 

For  a  full  discussion  of  this  subject,  see  the 
title  Undue  Influence. 

4.  Effect  of  Fraud  in  General.  —  See  the  title 
Fraud  and  Deceit,  vol.  14,  p.  12,  and  the  fol- 
lowing cases: 

England.  —  Adsetts  v.  Hives,  33  Beav.  52; 
Lee  v.  Angus,  15  L.  T.  N.  S.  380, 15  W.  R.  119; 
Rushout  v.  Turner,  5  W.  R.  670. 
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Mistake.  —  The  effect  of  mistake  as  affecting  a  person's  capacity  to  mortgage 
is  dealt  with  elsewhere.1 

Persons  Non  Compotes  Mentis.  —  Any  person  may  make  a  valid  and  binding 
mortgage  provided  he  is  capable  of  understanding  the  nature  and 'effect  of 
his  contract  at  the  time  he  enters  into  it.* 

(2)  Agents. — -An  agent  may  give  a  mortgage  of  property  owned  by  his 
principal  when  properly  authorized  so  to  do.3 

(3)  Aliens. — A  mortgage  of  real  estate  made  by  an  alien  before  office 
found  is  good  at  common  law,4  and  presumably  he  may  mortgage  in  states  of 
the  United  States  in  which  he  is  placed  by  statute  on  the  same  footing  with 
respect  to  real  property  as  a  natural  born  citizen.5 

(4)  Corporations.  —  The  power  of  a  corporation  to  be  a  mortgagor  is  the 
subject  of  discussion  in  another  article.6 

De  Roux  v.  Girard,  105  Fed 


United  Slates 
Rep.  798. 

Iowa.  —  Richardson  v.  Barrick,  16  Iowa  407. 
Maine.  —  Moulton  v.  Lowe,  32  Me.  466. 
Maryland.  —  Gaither  v.  Slick,  89  Md.  727. 
Massachusetts.  —  Mason  v.  Daly,  117  Mass. 
4«3- 

Michigan.  —  Perrett  v.  Yarsdorfer,  37  Mich. 
596;  Wariemberg  v.  Spiegel,  31  Mich.  400; 
Sloan  v.  Holcomb,  29  Mich.  153;  Terry  v. 
Tatile,  24  Mich.  206. 

Mississippi.  — Gross  v.  McKee,  53  Miss.  536. 

Missouri.  —  Ross  v.  Ross,  81  Mo.  84. 

New  Hampshire.  —  Marston  v.  Brackett,  9 
N.  H.  336. 

New  York.  —  Lassall  v.  Pati,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  56r;  Reed  v.  Latson, 
15  Barb.  (N.  Y.)  9;  Aikin  v.  Morris,  2  Barb. 
Ch.  (N.  Y.)  140;  Abbott  v.  Allen,  2  Johns.  Ch. 
(N.  Y.)  519,  7  Am.  Dec.  554;  Champlin  v. 
Laylin,6  Paige  (N.  Y.)  189. 

North  Carolina.  —  Riggan  v.  Sledge,  116  N. 
Car.  87;  Medlin  v.  Buford,  115  N.  Car.  260; 
Johnston  v.  Derr,  no  N.  Car.  1;  Blackwell  v. 
Cummings,  68  N.  Car.  121. 

Ohio.  —  Allen  v.  Shackelton,  15  Ohio  St.  145. 

Pennsylvania.  — Lewars  v.  Weaver,  121  Pa. 
St.  268. 

South  Carolina.  —  Brock  v.  Lewis,  7  Rich. 
Eq.  (S.  Car.)  77. 

Tennessee.  —  Wright  v.  Morgan,  4  Baxt. 
(Tenn  )  385. 

Ignorance  of  Mortgagor  Without  Misrepresenta- 
tion by  Mortgagee  no  ground  for  invalidating 
mortgage  by  reason  of  fraud.  Leslie  v.  Mer- 
rick, 99  Ind.  180;  Adims  v.  Adams,  70  Iowa 
253;  Roach  v.  Karr,  18  Kan.  529,  26  Am.  Rep. 
788;  Blackwell  v.  Cummings,  68  N.  Car.  121; 
Lewars  v.  Weaver,  121  Pa.  St.  268 

Mortgagee  Must  Have  Knowledge  of  Fraud.  — 
Spurgin  v.  Traub,  65  111.  170;  Prior  v.  White, 
12  111.  261;  Makler  v.  McClelland,  st  La.  Ann. 
579;  Riggan  v.  Sledge,  116  N.  Car.  87. 

Effect  of  Laches  in  Disaffirming  Mortgage.  — 
Lassall  v.  Pati,  (Supm.  Ct.  Spec.  T.)  25  Misc. 
(N.  Y.)  561. 

1.  See  the  title  Mistake,  ante. 

2.  Persons  of  Weak  Intellect  as  Mortgagors.  — 
Hall  v.  Mutual  L.  Ins.  Co.,  (Ky.  1897)  43  S. 
W.  Rep.  194;  Howell  v.  Griffiths,  (N.  J.  1S91) 
22  Atl.  Rep.  928;  Day  v.  Seely,  17  Vr.  542. 
Compare  Curtis  v.  Brovvnell,  42  Mich.  165,  and 
Hull  v.  Louth,  109  Ind.  315,  58  Am.  Rep.  405. 

Fora  full  discussion  of  the  liability  of  an  in- 
sane person  on  contracts  made  by  him,  see  the 
title  Insanity,  vol.  16,  p.  623. 
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There  Must  Be  Total  Deprivation  of  Sense  to  in- 
validate a  mortgage  on  the  ground  of  want  of 
mental  capacity.  Merrilt  v.  Merritt,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  21. 

Mere  Insanity  of  the  mortgagor  when  the 
motlgage  was  executed  invalidates  the  mort- 
gage. Boyd  v.  Mulvihill,  (Neb.  1901)  86  N. 
W.  Rep.  922. 

Want  of  Good  Faith  in  a  Mortgagee  and  a  Fail- 
ure to  Give  Any  Valid  Consideration  for  a  mort- 
gage executed  by  a  habitual  drunkard  have 
been  held  sufficient  to  warrant  the  permanent 
enjoining  of  a  sale  of  the  mortgaged  premises. 
Van  Horn  v.  Keenan,  28  111.  445. 

The  good  faith  of  the  mortgagee  and  his 
want  of  knowledge  of  the  defective  under- 
standing of  the  morlgagor  are  not  mateiial 
where  the  mortgagor  is  not  of  sufficient  mental 
capacity.  Brigham  v.  Fayerweather,  144 
Mass.  48.  See  contra,  Campbell  v.  Hooper,  3 
Smale  &  G.  153. 

Sanity  or  Insanity  —  Burden  of  Proof. —  Where 
the  Lunacy  of  a  Mortgagor  Is  Once  Established  the 
burden  of  proving  that  the  mortgage  was  exe- 
cuted during  a  lucid  interval  is  thrown  on  the 
party  claiming  under  the  mortgage.  Ripley 
v.  Babcock,  13  Wis.  425. 

Where  No  General  Derangement  of  Intellect  is 
shown  the  burden  of  proi  ing  noncapacity  on 
the  part  of  the  mortgagor  at  the  time  of  the 
execution  is  on  the  parly  denying  its  validity 
on  the  ground  of  insanity.  Artrip  v.  Rasnake, 
96  Va.  277;  Hall  v.  Mutual  L.  Ins.  Co.,  (Ky. 
1897)  43  S.  W.  Rep.  194. 

Ratification  of  Lunatic's  Mortgage.  • — A  mort- 
gage executed  by  an  insane  person  must  be 
raiified  by  the  morlgagor  during  a  lucid  in- 
terval or  by  his  heirs  or  devisees  in  order  to 
be  good  against  him  and  those  claiming 
under  him.    Valpey  v.  Rea,  130  Mass.  384. 

Estoppel  to  Assert  Lunacy.  —  The  relatives  of 
a  person  non  compos  who  have  instigated  the 
execution  of  a  mortgage  by  him  are  estopped 
from  insisting  on  his  mental  incapacity  as 
against  an  innocent  mortgagee.  Jeneson  v. 
Jeneson,  66  111.  259 

3.  Mortgage  by  Agent.  —  See  the  title  Agency, 
vol.  i,  p.  930. 

4.  Right  of  Alien  to  Mortgage  at  Common  Law. 
—  Waugh  v.  Riley,  8  Met.  (Mass.)  290;  Farm- 
ers' L.  &  T.  Co.  v.  People,  1  Sandf.  Ch.  (N. 
Y.)  139. 

5.  Rights  of  Aliens  under  Statute.  —  See  the 

title  Aliens,  vol.  2,  p.  76. 

6.  Right  of  Corporation  to  Mortgage.  —  See  the 

title  Corporations,  vol.  7,  p.  71. 

Volume  XX. 


Contents  and  Sufficiency 


MORTGAGES. 


of  Mortgage. 


(5)  Executors  and  Administrators  —  Guardians.  —  The  power  of  an  execu- 
tor or  administrator  to  encumber  the  estate  of  his  decedent  by  a  mortgage, 
and  that  of  a  guardian  so  to  deal  with  the  estate  of  his  ward,  have  been 
pointed  out  in  other  articles.1 

(6)  Husband  and  Wife.  —  The  power  of  a  husband  and  wife  to  make  a 
valid  mortgage  of  their  joint  or  separate  property  is  dealt  with  in  other 
articles.2 

(7)  Infants.  —  An  infant  may  be  a  mortgagor,  and  the  mortgage  is,  like 
other  contracts  of  infants,  valid  until  some  act  is  done  by  him  to  avoid  it.3 

(8)  Persons  Owning  Common  Interests.  —  Joint  tenants,  tenants  in  common, 
and  partners,  may  be  mortgagors  of  their  joint  or  separate  interests.4 

(9)  Trustees.  —  The  powers  of  trustees  and  other  persons  acting  in  a 
fiduciary  capacity  to  mortgage  the  property  of  their  cestuis  que  trustetit  are 
the  subjects  of  consideration  in  other  articles.8 

b.  Who  May  Be  Mortgagee  —  (1)  In  General. — Any  person  capable 
of  acquiring  an  interest  in  property  may,  as  a  general  rule,  accept  or  take  a 
mortgage.6 

(2)  Aliens.  —  Independently  of  any  treaty  or  statute  an  alien  may  take  a 
mortgage  of  real  estate,  at  any  rate  to  the  extent  that  he  may  enforce  pay- 
ment of  the  indebtedness,  secured  if  necessary  by  a  sale  of  the  land.' 

(3)  Corporations.  —  The  capacity  of  a  corporation  to  take  a  mortgage  is 
discussed  elsewhere.8 

(4)  Officers  of  Private  Corporations.  —  In  the  absence  of  a  statute  providing 
otherwise  it  has  been  held  that  the  officers  and  stockholders  of  a  private  cor- 
poration may  take  a  mortgage  from  the  corporation  to  secure  an  indebtedness 
contracted  in  good  faith.9 

(5)  Infants.  —  In  the  absence  of  a  statute  to  the  contrary  an  infant  may 
be  a  mortgagee. 10 


1.  See  the  titles  Executors  and  Administra- 
tors, vol.  it,  p.  1059;  Guardian  and  Ward, 
vol.  15,  p.  69. 

A  Strict  Compliance  with  a  Statute  Authorizing 
an  Administrator  or  Guardian  to  mortgage  the 
property  of  the  estate  is  necessary.  Matter  of 
Freud,  131  Cal.  667;  Merritt  v.  Simpson,  41 
111.  .391;  Wetherill  v.  Harris,  67  Ind.  452;  Mc- 
Mannis  v.  Rice,  48  Iowa  361;  Black  v.  Dres- 
sell,  20  Kan.  153;  Edwards  v.  Taliafero,  34 
Mich.  13;  Dodin  v.  Dodin,  (Supm.  Ct.  Spec. 
T.)  26  Misc.  (N.  Y.)  153. 

2.  Power  of  Husband  and  Wife  to  Mortgage.  — 
See  the  titles  Community  Proper  ty,  vol.  6,  p. 
293;  Homestead,  vol.  1 5,  p.  662;  Husband  and 
Wife,  vol.  15,  p.  789;  Separate  Property  of 
Married  Women. 

3.  Infants  as  Mortgagors.  —  Palmer  v.  Miller, 
25  Barb.  (N.  Y.)  399^ 

For  a  full  discussion  of  the  validity  of  an 
infant's  contracts,  see  the  title  Infants,  vol. 
16,  p.  271. 

4.  Joint  Tenants,  etc.  —  For  a  full  discussion 
of  the  rights  and  powers  of  cotenants,  see  the 
title  Joint  Tenants  and  Tenants  in  Common, 
vol.  17,  p.  668. 

Mortgage  by  Tenants  in  Common.  —  Where  a 
joint  debt  has  been  secured  by  a  mortgage  of 
property  held  in  common,  and  the  debt  has 
been  paid  by  one  tenant  in  common  before  a 
sale  under  the  mortgage,  the  party  so  paying 
the  indebtedness  mav  call  upon  his  cotenants 
for  contribution.  McLaughlin  v.  Curts,  27 
Wis.  644. 

Ratification  by  Joint  Owner. — Where  real 
estate  is  mortgaged  by  one  of  several  joint 


owners,  the  mortgage  is  valid  only  as  to  the 
interest  of  such  owner,  and  the  fact  of  a  ratifi- 
cation by  the  other  joint  owners  will  not  ren- 
der it  valid  as  against  joint  creditors.  Baker  v. 
Lee,  49  La.  Ann.  874. 

Power  of  One  Partner  to  Bind  Copartners  by 
Mortgage.  —  Union  Bank  v.  Kansas  City  Bank, 
136  U.  S.  223. 

Partners  as  Mortgagors. —  See  the  title  Part- 
nership. 

5.  Powers  to  Sell  Vested  in  Trustees.  —  See  gen- 
erally the  titles  Powers;  Trusts  and  Trus- 
tees; and  the  following  cases:  Mills  v.  Banks, 
3  P.  Wms.  9;  Coutant  v.  Servoss,  3  Baib.  (N. 
Y.)i28;  Williams  v.  Woodard,  2  Wend.  (N.  Y.) 
487;  Zaae  i/.  Kennedy  73  Pa.  St.  182. 

6.  Disabilities  Natural  or  Legal  thai  may  bar  a 
person  from  giving  a  mortgage  are  said  not  to 
hinder  the  same  person  from  being  a  mort- 
gagee.   1  Jones  on  Mortg.  (4th  ed.),  §  131. 

7.  Alienage  No  Obstacle. —  Hughes    v.  Ed- 
wards. 9  Wheal.  (U.  S.)  4S9. 
-  As  to  the  Right  of  an  Alien  to  Hold  Real  Estate 
in  general,  see  the  title  Aliens,  vol.  2,  p.  64. 

8.  Right  of  Corporation  to  Be  Mortgagee.  —  See 
the  title  Corporations  (Private),  vol.  7.  P« 
721. 

9.  Power  of  Officer  of  Private  Corporation  to  Ac- 
cept Mortgage  from  It.  —  Warfield  v.  Marshall 
County  Canning  Co.,  72  Iowa  666,  2  Am.  St. 
Rep.  263.  See  also  Harts  v.  Brown,  77  111.  226. 
See  the  title  Officers  and  Agents  of  Private 
Corporations. 

10.  Infants  as  Mortgagees. — Parker:'.  Lincoln, 
12  Mass.  r6.  And  see  generally  the  title  In- 
fants, vol,  16,  p.  255. 
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(6)  Married  Women.  —  Coverture  does  not  bar  a  wife  from  becoming  a 
mortgagee. 1 

(7)  Partnerships.  — The  power  of  a  partnership  to  be  a  mortgagee  in  the 
firm  name,  and  the  effect  of  a  mortgage  so  executed,  will  be  discussed  in 
another  article.2 

(8)  Fiduciaries.  —  The  power  of  persons  acting  in  a  fiduciary  capacity, 
such  as  trustees  or  receivers,  to  accept  mortgages  is  discussed  elsewhere.3 

c.  Description  OF  Parties.  —  The  parties  to  a  mortgage  should  be 
described  in  such  a  manner  that  their  identity  may  be  ascertained  and  estab- 
lished,1 but  the  description  is  sufficiently  certain  if  the  identity  can  be  worked 
out  through  the  application  of  the  maxim  id  certum  est  quod  certum  redd/ 
potest?  and  parol  evidence  is  admissible  for  the  purposes  of  identification.0 

4.  Mortgageable  Property  and  Its  Description  —  a.  What  May  Be  MORT- 
GAGED—  (1)  In  General.  —  As  a  general  rule  every  kind  of  real  or  personal 
■property  that  is  capable  of  sale  or  assignment  may  be  mortgaged.7  Thus,  a 
person  may  mortgage  to  the  extent  of  his  interest  therein  8  rights  in  remainder 
and  reversion,9  possibilities  coupled  with  an  interest,10  leasehold  interests,11 


1.  Married  Women  as  Mortgagees.  —  Tucker  v. 
Fenno.  1  to  Mass.  311. 

As  to  the  General  Powers  of  a  Wife  During  Cov- 
erture, see  the  title  Hushand  and  Wife,  vol. 
15.  P-  785. 

2.  See  the  title  Partnership,  and  the  follow- 
ing cases:  Chicago  Lumber  Co.  v.  Ashworth, 
26  Kan.  212;  Menage  v.  Burke,  43  Minn.  2 1  r , 
19  Ati.  St.  Rep.  235;  New  Vienna  Bank  v. 
Johnson,  47  Ohio  St.  306. 

3.  Power  of  Trustees  to  Accept  Mortgage.  —  See 
the  titles  Investments,  vol.  17,  p.  423;  Trusts 
and  Trustees. 

Power  of  Receivers  to  Accept  Mortgage.  —  See 
the  litle  Receivers. 

Trustees,  in  Some  States,  Are  Generally  the 
Actaal  Mortgagees,  the  person  beneficially  in- 
terested not  being  a  party  to  the  mortgage. 
See  the  title  Trust  Deeds  and  Power-of-sale 
Mortgages,  and  in  addition  the  following 
casis:  Snavely  v.  Pickle,  29  Gratt.  (Va.)  27; 
Kerrt/  Hill,  27  VV.  Va.  576;  Vangilder  v.  Hoff- 
man, 22  W.  Va.  1. 

4.  Description  in  General.  —  Richey  v.  Sinclair, 
167  III.  184;  Scanlan  v.  Grimmer,  71  Minn. 
351;  Chauncey  v.  Arnold,  24  N.  Y.  330;  Penn- 
sylvania L.  Ins.  Co.  v.  Dovey,  64  Pa.  St. 
260. 

5.  Sufficiency  of  Description.  —  Madden  v. 
Floyd  69  Ala.  221;  Richey  v.  Sinclair,  167  [11. 
184;  Chicago  Lumber  Co.  v.  Ashworth,  26 
Kan.  212;  Swan  v.  Vogel,  31  La.  Ann.  38; 
Bernstein  v.  Hobelman,  70  M  l.  29;  Scanlan  v. 
Grimmer,  7r  Minn.  3f,r;  Schumpert  v.  Dillard, 
55  Miss.  348;  City  Bank  v.  McClellan,  i\  Wis. 

1 12. 

Heirs  at  Law  of  Deceased  Person.  —  A  mortgage 
made  to  the  heirs  at  law  of  a  deceased  person 
is  good.    Shaw  v.  Loud,  12  Mass.  447. 

Trustees  of  Society.  —  A  mortgage  to  the  trus- 
tees in  which  the  grantees  were  described  as 
trustees  of  a  religious  society  has  been  held 
good  without  naming  the  trustees.  Law- 
rence v.  Fletcher,  8  Ater.  (Mass.)  153. 

A  Mistake  in  the  Description  May  Be  Corrected 
so  as  to  conform  to  the  intention  of  the  par- 
ties. Reaver  v.  Slanker,  94  111.  177;  McMil- 
lan v.  Fish,  29  N.  J.  Eq.  610. 

Omission  to  Name  or  Describe  Mortgagee.  —  As 
to  the  effect  of  the  entire  omission  to  name  or 


describe  the  mortgagee  and  the  propriety  of 
filling  in  the  blank,  see  the  title  Alteration 
of  Instruments,  vol.  2,  p.  181,  and  ihe  follow- 
ing cases:  Madden  v  Floyd,  69  Ala.  221; 
Disc|ue  v.  Wright.  49  Iowa  538;  Chauncey  v. 
Arnold,  24  N.  Y.  330;  Shirley  v.  Burch,  16  Ore- 
gon 1,  83,  8  Am.  St.  Rep.  273. 

As  to  the  Description  of  Parties  Generally,  see 
the  title  Deeds,  vol.  9,  p.  108. 

6.  Admissibility  of  Parol  Evidence  to  Identify 
Parties.  —  Hill  v.  Banks,  61  Conn.  25;  Shaw  v. 
Loud,  12  Mass.  447. 

7.  What  May  Be  Mortgaged  —  In  General.  — 
Brodrick  v.  Kilpattick,  82  Fed.  Rep.  138;  Mas- 
sey  v.  Papin,  24  How.  (U.  S.)  362;  McLeod  v. 
Barnum,  131  Cal.  605;  Hardy  v.  Ruggles,  1 
Hawaii  457;  Miller  v.  Tipton,  6  Blackf.  (Ind.) 
238;  Dorsey  v.  Hall,  7  Neb.  460. 

Mortgagees  of  Chattels.  —  See  the  litle  Chat- 
tel Mortgages,  vol.  5,  p.  945. 

8.  Mortgage  Valid  to  the  Extent  of  Interest.  — 
Wis  wall  v.  Ross,  4  Port.  (Ala.)  321 ;  Hendee  v. 
Pinkerton,  14  Allen  (Mass.)  381;  Howser  v. 
Cruikshank,  122  Ala.  256;  Miller  v.  Fasler,  42 
Minn,  366;  Irwin  v.  Brown,  145  111.  199;  Har- 
ris v.  Youngstown  Bridge  Co.,  (C.  C.  A.)  90 
Fed.  Rep.  322;  Venner  v.  Farmers'  L.  &  T. 
Co.,  (C.  C.  A.)  90  Fed.  Rep.  348;  Klines.  Rag- 
land,  47  Atk.  in;  Phillips'  Succession,  49  La. 
Ann.  1019.  And  see  generally  the  cases  cited 
throughout  this  section. 

9.  Rights  in  Remainder  and  Reversion.  —  Trent 
v.  Hunt,  9  Exch.  14;  Curtis  v.  Root,  20  111.  518; 
Spalding  v.  Wayne,  (Ky.  1898)  45  S.  W.  Rep. 
517:  Flanders  v.  Greely,  64  N.  H.  357;  Neligh 
v.  Michenor,  11  N.  J.  Eq.  539;  Barnes  v.  Dow, 
59  Vt.  530. 

Mortgage  of  Reversionary  Interest  in  Land  Sub- 
ject to  Homestead  Rights.  — Smith  v.  Provin,  4 
Allen  (Mass.)  516. 

Homesteads  as  Mortgageable  Property.  —  See 
the  titles  Community  Property,  vol.  6,  p.  293; 
Homestead  vol.  15,  p.  662. 

10.  Possibilities  Coupled  with  Interest. — Wilson 
v.  Wilson,  32  Barb.  (N.  Y.)  32S;  Lipscomb  v. 
Hammett,  56  S.  Car.  549. 

11.  Leasehold  Interest.  —  French  v.  Prescott, 
61  N.  II.  27;  McLeod  v.  Barnum,  131  Cal.  605; 
Hagar  v.  Brainerd,  44  Vt.  294;  In  re  Speer,  10 
Pa.  Super.  Ct.  518. 
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rents  and  other  income,1  franchises,2  choses  in  action,3  easements,4  public  land 
and  improvements  thereon,5  and  equitable  interests.6  Mere  possibilities  with 
respect  to  property,  however,  that  are  not  coupled  with  an  interest  in  such 
property  are  not  mortgageable.7  Thus,  a  right  of  pre-emption  on  public 
domain  cannot  be  mortgaged  so  as  to  create  a  lien  thereon.**  So  it  has  been 
held  that  a  beneficiary  under  a  will  directing  the  sale  of  land  and  a  division  of 
the  proceeds  among  certain  persons  has  not  an  interest  in  the  land  that  can  be 
mortgaged  so  as  to  encumber  the  land.9 

(2)  Future  Interests  — ■  At  Law.  —  It  is  a  general  rule  of  law  that  nothing 
can  be  mortgaged  that  is  not  in  existence  and  does  not  at  the  time  of  the 
mortgage  belong  to  the  mortgagor. 10 

In  Equity,  however,  it  is  the  general  rule  that  a  mortgage  of  subsequently 
acquired  property  is  valid  and  may  be  enforced  against  the  mortgagors  and 
all  other  persons  except  purchasers  for  value  and  without  notice,11  but  it  is 
only  where  no  rule  of  law  is  infringed  and  the  rights  of  third  parties  are  not 


1.  Rents  and  Income.  —  Farmers'  L.  &  T.  Co. 
v.  American  Waterworks  Co.,  107  Fed.  Rep. 
23;  Wiight  v.  Sh  urn  way,  1  Biss.  (U.  S.)  23; 
Birroilhet  v.  Battelle,  7  Cal.  450;  Neligh  v. 
Micheior,  11  N.  J   Eq.  539. 

2.  Franchises.  —  Campbell  n.  Woodstock  Iron 
Co  ,  83  Ala.  351;  Gilmer  v.  Morris,  80  Ala.  78, 
60  Am.  Rep.  85;  Andrews  v.  National  Foun- 
dry, etc.,  Works,  (C.  C.  A.)  61  Fed.  Rep.  782. 

3.  Chose  in  Action  —  Option  of  Purchase  under 
Lease.  —  Louisville  Bank  v.  Baumeister,  87 
Ky.  6. 

Corporate  Stock.— See  the  titles  Stock;  Stock- 
holders. 

4.  Easements.  —  Garant  v.  Gignon,  17  Quebec 
Super.  Ct.  145;  Junction  R.  Co.  v.  Ruggles,  7 
Ohio  St.  1. 

5.  Public  Land  and  Improvements  Thereon.  — 

Haffla/  v.  Maier,  13  Cal.  13;  Whitney  v.  Buck- 
man,  13  Cal.  536;  Bush  v.  Marshall,  6  How. 
(U.  S.)  284;  Alexander  v.  Sherman,  (Ariz.  1887) 
16  Pac.  Rep.  45.  And  see  the  title  Public 
Lands. 

6.  Equitable  Interests  —  United  States.  — 
Augusta,  etc.,  R.  Co.  v.  Kittel,  52  Fed.  Rep.  63, 
2  U.  S.  App.  409. 

California.  —  Houghton  v.  Allen,  (Cal.  1887) 
14  Pac.  Rep.  641. 

Kansas.  —  Laughlin  v.  Braley,  25  Kan.  147. 

Maine.  —  McPherson  v.  Hay  ward,  81  Me. 
329- 

Minnesota.  —  Wright  v.  Nichols,  55  Minn. 
338;  Niggeler  v.  Maurin,  34  Minn.  ir8. 

Nebraska.  —  Arlinglon  Mill,  etc.,  Co.  v. 
Yates,  57  Neb.  286. 

New  Jersey. —  Sinclair  v.  Artnitage,  12  N. 
J.  Eq.  174. 

New  York.  —  Muehlberger  v.  Schilling, 
(Supm.  Ct.  Spec.  T.)  3  N.  Y.  Supf>.  705. 

North  Carolina. — Greensboro  Bank^.  Clapp, 
76  N.  Car.  482. 

Ohio.  —  Leydon  v.  Malloy,  6  Ohio  Cir.  Dec. 
820,  10  Ohio  Cir.  Ct.  442. 

Virginia.  —  Lambert  v.  Nanny,  2  Munf. 
(Va  )  196. 

Wisconsin.  —  Bull  v.  Shepard.  7  Wis.  449. 
Interest  of  Cestui    Que   Trust.  —  Wilson  v. 
Wright,  91  Ga.  774;  Brokavv  v.  Field,  33  111. 
App.  138. 

Equitable  Interest  of  Mortgagor.  —  Lipscomb 
v.  Goode,  57  S.  Car.  182. 

Legatee's  Interest.  —  Chaffee  v.  Browne,  109 
Cal.  211. 


Interest  of  Heir  in  Unpaid  Balance  of  Legacy.  — 

Mortgage  Trust  Co.  v.  Moore,  150  Ind.  465. 

Mortgagee's  Interest  in  Mortgage.  —  Henry  v 
Davis,  7  Johns.  Ch.  (N.  Y.)4o;  Cutis  v.  York 
Mfg.  Co.,  18  Me.  201;  Slee  v.  Manhattan  Co., 
1  Paige  (N.  Y  )  48;  Graydon  v.  Church,  7 
Mich.  36. 

7.  Mere  Possibilities  Not  Coupled  with  Interest 
Not  Mortgageable.  —  Skipper  v.  Stokes,  42  Ala. 
255,  94  Am.  Dec.  646;  Purcell  v.  Mather,  35 
Ala.  570,  76  Am.  Dec.  307;  Low  v.  Pew,  108 
Mass. "347,  11  Am.  Rep.  357. 

8.  Eights  of  Pre-emption  on  Public  Domain . — 
Warren  v.  Van  Brunt,  19  Wall.  (U.  S.)  646; 
Brewster  v.  Madden,  15  Kan.  249;  Penn  v.  Olt, 
12  La.  Ann.  233;  Gilbert  v.  Penn,  12  La.  Ann. 
235;  Broussard  v.  Dugas,  5  La.  Ann.  585. 
But  see  Whitney  v.  Buckman,  13  Cal.  536; 
Bush  v.  Marshall,  6  How.  (U.  S.)  284. 

9.  Interest  in  Land  to  Be  Sold  under  Will.  — 
Gray  v.  Smith,  3  Walts  (Pa.)  2S9;  Wood  v. 
Reeves,  23  S.  Car.  3S2 

10.  Future  Interests  —  Rule  at  Law — England. 
—  Tapfield  v.  Hillman,  6  M.  v.  G.  245,  46  E. 
C.  L.  245;  Lunn  v.  Thornton,  1  C.  B.  383,  50 
E.  C.  L.  383. 

United  States.  —  Maxwell  v.  Wilmington 
Denial  Mfg.  Co.,  77  Fed.  Rep.  938. 

Massachusetts.  —  Moody  v.  Wright,  13  Met. 
(Mass.)  17,  46  Am.  Dec.  706;  Jones  v.  Richard, 
son.  10  Met.  (Mass.)  4S8;  Winslow  v.  Mer- 
chants Ins.  Co.,  4  Met.  (Mass.)  306,  38  Am. 
Dec.  368. 

Mississippi.  —  Everman  v.  Robb,  52  Miss. 
653,  24  Am.  Rep.  682;  Sillers  v.  Lester,  48 

Miss.  513. 

New  Hampshire.  —  Pierce  v.  Emerv,  32  N. 

H.  484. 

Mortgages  of  Crops  Afterwards  Planted.  —  See 

the  title  Crops,  vol.  8,  p.  311. 

Offspring  of  Animals  Mortgaged.  —  See  the  title 
Animals,  vol.  2,  p.  349. 

11.  Future  Interests  —  Equitable  Rule  —  Eng- 
land.—  Holroyd  v.  Marshall,  10  H.  L  Cas. 
191;  In  re  Clarke,  56  L.  J.  Ch.  981,  36  Ch.  D. 
343. 

United  States.  —  Toledo,  etc.,  R.  Co.  v.  Ham- 
ilton,  134  U.  S.  296;  Hammock  v.  Farmers'  L. 
&  T.  Co.,  105  U.  S.  77;  Myer  v.  Western  Car 
Co.,  ro2  U.  S.  1;  New  Orleans  Canal,  etc.,  Co. 
v.  Montgomery.  95  U.  S.  16;  Maxwell  v.  Wil- 
mington Dental  Mfg.  Co.,  77  Fed  Rep.  938; 
Parker  v.  New  Orleans,  etc.,  R.  Co.,  33  Fed. 
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prejudiced  that  a  court  of  equity  will  give  effect  to  a  mortgage  of  property  to 
be  acquired  subsequently.1 

Equitable  Doctrine  Recognized  by  Statute.  —  The  right  to  mortgage  subsequently 
acquired  property  has  been  recognized  by  statute  in  some  jurisdictions.2 

Requisites  and  Sufficiency  of  Mortgage  Covering  Future  Interests.  —  Where  the  mort- 
gage is  intended  to  cover  subsequently  acquired  property,  either  express  terms 
should  be  used  to  that  end,  or  it  must  clearly  appear  from  the  language  of 
the  instrument  and  from  the  circumstances  of  the  particular  case  that  such 
was  the  manifest  intention  of  the  parties.3 

b.  Description  of  Land  and  Estate  Mortgaged  —  (i)  In  General. — 

Whit  is  mortgaged  must  be  designated  in  the  instrument  before  its  execution 
and  delivery  in  accordance  with  the  general  rules  pertaining  to  other  contracts 
respecting  real  property.4 

(2)  Manner  and  Sufficiency  of  Description.  — The  description  may  be  by 
boundary,5  name,6  reference  to  deeds,  patents,  maps,  or  records,7  or  as  being 


Rep.  693;  Pennock  v.  Coe,  23  How.  (U.  S.) 
117;  Mitchell  v.  Winslow,  2  Story  (U.  S.)  630. 

Alabama.  —  Burns  v.  Campbell,  71  Ala.  271. 

California.  — Christy  v.  Dana,  34  Cal.  548. 

fowi.  —  Rice  v.  Kelso,  57  Iowa  115;  Jessup 
v.  Bridge,  11  Iowa  572,  79  Am.  Dec.  513. 

Kentucky  —  Phillips  v.  Winslow,  18  B.  Mon. 
(Ky.)  431- 

Louisiana  — Hollings  worth  v.  Chaffe.  33 
La.  Ann  547;  Amonett  v.  Amis,  16  La.  Ann. 
225. 

Maine.  —  Morrill  v.  Noyes,  56  Me.  458,  96 
Am.  Dec.  486. 

Massachusetts.  —  Howe  v.  Freeman,  14  Gray 
(Mass.)  566. 

Mississippi'.  —  Sillers  v.  Lester,  48  Miss.  513. 

New  Hampshire.  —  Pierce  v.  Emery,  32  N. 
H.  484- 

New  York. — Stevens  v.  Watson,  4  Abb. 
App.  Dec.  (N.  Y.)  302;  Benjamin  v.  Elmira, 
etc.,  R.  Co.,  49  Barb.  (N.  Y.)  441,  Seymour  v. 
Canandaigua,  etc.,  R.  Co.,  25  Barb.  (N.  Y.) 
284;  Farmers'  L.  &  T.  Co.  v.  Hendrickson,  25 
Barb.  (N.  Y.)  484;  Stevens  v.  Watson,  (Ct. 
App.)  45  Haw.  Pr.  (N.  Y.)  104. 

Ohio. — Coopers  v.  Wolf,  15  Ohio  St.  523; 
Coe  v.  Penno:k,  6  Am.  L.  Reg.  27;  Ludlow  v. 
Hurd.  6  Am.  L.  Reg.  493. 

Pennsylvania.  —  Bailey  v.  Allegheny  Nat. 
Bank,  104  Pa.  St.  425;  Philadelphia,  etc.,  R. 
Ci.  v.  Woelpper,  64  Pa.  St.  366,  3  Am.  Rep. 
596- 

Vermont.  — Sweetzer  v.  Jones,  35  Vt.  317,  82 
Am.  Dec.  639. 

Denial  of  Right  to  Mortgage  After  acquired  Real 
Estate  —  Georgia  Statute.  —  Durant  v.  D'Auxy, 
107  Ga.  456;  Lubroline  Oil  Co.  v.  Athens  Sav. 
Bank,  104  Ga.  376;  Georgia  Southern,  etc.,  Co. 
v.  Barton,  101  Ga.  469. 

Right  to  Mortgage  Rolling  Stock  and  Earnings 
of  Railroad.  —  For  a  discussion  of  this  subject 
see  the  title  Railroad  Securities. 

Patents  Afterwards  Obtained.  —  See  the  title 
Patents. 

1,  Rights  of  Third  Parties  Must  Not  Be  Preju- 
diced. —  Beall  v.  White,  94  U.  S.  382;  Pennock 
v.  Coe,  23  How.  (U.  S.)  117;  Cayce  v.  Stovall, 
50  Miss.  400;  National  Waterworks  Co.  v. 
Kansas  Citv,  78  Fed.  Rep.  428;  Patterson  v. 
Louisville  Trust  Co.,  (Ky.  1891;)  30  S.  W.  Rep. 
872. 

2.  Statutory  Recognition  of  Right  to  Bind  Sub- 
sequently Acquired  Property.  —  Tuiman  v.  San- 
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ford,  (Ark.  1901)  61  S.  W.  Rep.  1C7;  Semple  v. 
Scarborough,  44  La.  Ann.  257;  Levy  v.  Lane, 
38  La.  Ann.  252;  Brayton  v.  Merithew,  56 
Mich.  166. 

3.  Requisites  and  Sufficiency  of  Mortgage  s  Cover- 
ing After-acquired  Property  —  Ewgla7id.  —  Ilol 
royd  v.  Marshall,  10  H.  L.  Cas.  191. 

United  States. — Toledo,  etc.,  Co.  v.  Hamil- 
ton, 134  U.  S.  296;  Hammock  v.  Farmers'  L. 
&  T.  Co.,  105  U.  S.  77,  Maxwell  v.  Wilming- 
ton Dental  Mfg.  Co.,  77  Fed.  Rep.  938;  Par- 
ker v.  New  Orleans,  etc.,  R.  Co.,  33  Fed.  Rep. 
693;  Milchell  v.  Winslow,  2  Story  (U.  S.)  630. 

Mississippi.  —  Sillers  v.  Lester,  48  Miss.  513. 

New  York.  —  Hoyle  v.  Plattsburgh,  etc.,  R. 
Co.,  51  Barb.  (N.  Y.)45;  Stevens  v.  Watson, 
(Ct.  App.)  45  How.  Pr.  (N.  Y.)  104. 

Pennsylvania.  —  Philadelphia,  etc.,  Co.  v. 
Woelpper,  64  Pa.  St.  366,  3  Am  Rep.  596. 

Wisconsin.  —  Pierce  v.  Milwaukee,  etc.,  R. 
Co.,  24  Wis.  551,  1  Am.  Rep.  203;  Farmers' 
L.  &  T.  Co.  v.  Commercial  Bank,  11  Wis.  207, 
15  Wis.  424,  82  Am.  Dec.  689. 

Construction  of  After- acquired  Property  Clause 
in  Railroad  Mortgage.  —  See  the  title  Railroad 
Securities. 

4.  Sufficiency  of  Description  —  In  General.  — 
See  the  titles  Boundaries,  vol.  4,  p.  756; 
Deeds,  vol.  9,  p.  87. 

Necessity  of  Insertion  Before  Delivery.  —  Des 
Moines  Nat.  Bank  v.  Harding,  £6  Iowa  153. 

5.  Description  by  Boundaries.  —  Parker  v. 
Teas,  79  Ind.  235;  Cook  v.  Baecher,  79  Ind. 
388;  Reynolds  v  Spencer,  66  Ind.  145;  Broun 
v.  Maury,  85  Tenn.  358;  Ameiican  Freehold 
Land  Mortg.  Co.  v.  Pace,  23  Tex.  Civ.  App. 
222;  Westmoreland  v.  Carson,  76  Tex.  619; 
Teetshorn  v.  Hull,  30  Wis.  162. 

6.  Name  of  Property.  —  Eggleston  v.  Watson, 
53  Miss.  339. 

Late  the  Property  of.  —  Lee  v.  Wood  worth  3 
N.  J.  Eq.  36. 

Land  Purchased  by  A  from  B  in  a  Designated 
Land  District.  —  Derrick  v.  Sams,  98  Ga.  397,  5S 
Am.  St.  Rep.  309. 

Name,  District,  and  County.  —  Grace  v.  Noel 
Mill  Co  .  (Tenn.  Ch.  1901)  63  S.  W.  Rep.  246. 

7.  Sufficiency  of  Reference  to  Patents,  Maps, 
Deeds,  0;  Records.  —  Smith  v.  Green,  4r  Fed. 
Rep.  4S5;  McGehee  v.  State,  39  Ark.  57;  Hig- 
gins  ti.  Manson,  126  Cal.  467,  77  Am.  St.  Rep. 
192;  Krtise  v.  Scripps,  11  111.  98;  Wallate  v. 
Furber,  62  Ind.  103;  City  Nat.  Bank  v.  Bar- 
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all  the  property,  of  the  mortgagor;1  in  short,  as  a  general  rule,  any  description 
by  which  the  premises  intended  to  be  mortgaged  may  be  found  and  identified 
is  sufficient. 2 

General  Terms  of  Description  Are  Not  Sufficient  when  the  mortgage  is  intended  to 
cover  after-acquired  property;3  nor  when  the  statutes  require  the  property 
mortgaged  to  be  described  in  a  particular  manner;4  nor  where  there  is  such 
uncertainty  that  it  is  impossible  to  identify  what  is  mortgaged.5 

A  General  Description  May  Be  Restricted  and  Restrained  by  a  particular  description.6 

Reservations  and  Exceptions.  —  Where  the  mortgagor  makes  use  of  expressions 
purporting  to  bind  the  whole  of  his  property,  but  wishes  to  reserve  some 
portion  thereof,  he  ought  so  to  frame  the  mortgage  as  to  leave  no  ambiguity, 
and  if  he  leaves  the  reservation  uncertain  the  whole  should  pass.7 

Where  Mortgagor  Intends  to  Convey  Fee.  —  Where  the  common  law  is  strictly 


row,  21  La.  Ann.  396;  Ex  p.  Winkler,  31  S. 
Car.  171 ;  Glenn  v.  Seeley,  (Tex.  Civ.  App.  1901) 
61  S.  W.  Rep.  959;  Rankin  v.  McCarthy,  (Tex. 
Civ.. App.  1896)  37  S.  W.  Rep.  979;  Rodriguez 
v.  Haynes,  76  Tex.  225. 

1.  All  Mortgagor's  Property.  —  Leslie  v.  Mer- 
rick, 99  Ind.  180. 

2.  Sufficiency  of  General  Description  —  Georgia. 
—  Broach  v.  O'Neal,  94  Ga.  474;  Patterson  v. 
Evans,  91  Ga.  799. 

Illinois.  —  Richey  v.  Sinclair,  167  111.  184. 

Indiana.  —  Mettart  v.  Allen,  139  Ind.  644; 
Collins  v.  Dresslar,  133  Ind.  290;  Leslie  v. 
Merrick,  99  Ind.  180;  Parker  v.  Teas,  79  Ind. 
235. 

Kansas.  —  Doom  v.  Holmes,  9  Kan.  App. 
520. 

Kentucky.  —  Albertson  v.  Prevvitt,  (Ky.  1899) 

49  S.  W.  Rep.  196;  Ashland  Bldg.,  etc.,  Assoc. 
v.  Jones,  (Ky.  1897)  41  S.  W.  Rep.  437;  Star- 
ling v.  Blair,  4  Bibb  (Ky.)  288. 

Louisiana.  —  Kernan  v.  Baham,  45  La.  Ann. 
799;  Roberts  v.  Bauer,  35  La.  Ann.  453;  Thorn- 
hill  v.  Burthe,  29  La.  Ann.  639;  Baker  v.  State 
Bank,  2  La.  Ann.  371;  Ells  v.  Sims,  2  La.  Ann. 
251. 

Maryland.  —  Mahoney  v.  Mackubin,  52  Md. 
357- 

Massachusetts. —  Smith  Charities  v.  Connolly, 
157  Mass.  272. 

Michigan. — Slater  v.  Breese,  36  Mich.  77; 
Cooper  7).  Bigly,  13  Mich.  463. 

Minnesota.  —  Rochat  v.  Emmett,  35  Minn. 
420. 

Montana.  —  Vaughn  v.  Schmalsle,  10  Mont. 

186. 

Nebraska.  —  Carpenter  Paper  Co.  v.  Wilcox, 

50  Neb.  659. 
New  Jersey.  —  Boon  v.   Pierpont,  28  N.  J. 

Eq.  7. 

New  York.  —  People  v.  Storms,  97  N.  Y.  364. 

North  Carolina.  —  Strouse  v.  Cohen,  113  N. 
Car.  349;  Edwards  v.  Bowden,  99  N.  Car.  80, 
6  Am.  Sc.  Rep.  487 

Ohio.  —  Dodd  v.  Groll,  8  Ohio  Cir.  Dec.  334. 

Texas.  —  Rankin  v.  McCarthy,  (Tex.  Civ. 
App.  1S96)  37  S.  W.  Rep.  979;  Teetshorn  v. 
Hull,  30  Wis.  162. 

Canada. — Garant  v.  Gagnon,  17  Quebec 
Super.  Ct.  145. 

Description  by  Subdivision  Sufficient.  —  Savings 
Bank  v.  Daley,  121  Cal.  199. 

Description  Omitting  Township  in  Which  Lands 
Were  Situated  Sufficient  to  put  judgment  credit- 
ors of  mortgagor  upon  inquiry  as  to  what  lands 


were  intended  to  be  conveyed.  Myers  v. 
Perry,  72  111.  App.  450. 

3.  General  Description  Not  Sufficient  in  Mort- 
gage Covering  After-acquired  Property.  —  Cal- 
houn v.  Memphis,  etc.,  R.  Co.,  2  Flipp.  (U.  S.) 
442;  Burns  v.  Campbell,  71  Ala.  271;  Morrill 
v.  Noyes,  56  Me.  458,  96  Am.  Dec.  486. 

4.  Insufficiency  of  General  Description  Where 
Statutes  Require  Otherwise.  —  Cochran  v.  Utt, 
42  Ind.  267;  Nolle  v.  Libbert.  34  Ind.  163; 
Mann  v.  State,  116  Ind.  383;  Stockwell  v. 
State,  101  Ind.  I;  Dutch  v.  Boyd,  81  Ind.  146; 
Jay  v.  Whelchel,  78  Ga.  786;  Frost  v.  Allen,  57 
Ga.  326;  Jackson  v.  Carswell.  34  Ga.  279. 

5.  Insufficient  Descriptions  —  United  States.  — 
Hill  v.  Hite.  79  Fed.  Rep.  826. 

Alabama.  —  Morris  v.  Giddens.  IOI  Ala.  571. 
Arkansas.  —  Freed  v.  Brown,  41  Ark.  495. 
Georgia.  —  Osborne  v.  Rice,   107  Ga.  281; 
Atkins  v.  Paul,  67  Ga.  97. 

Indiana.  —  Merchants,  etc.,  Bldg  Assoc.  v. 
Scanlan,  144  Ind.  11 ;  Swatts  v.  Bowen,  141 
Ind.  322;  Armstrong  v.  Short,  95  Ind.  326; 
Murphy  v.  Hendricks,  57  Ind.  593;  Cochran  v. 
Utt,  42  Ind.  267;  Nolle  v.  Libbert,  34  Ind.  163. 
lozua.  —  Boyd  v.  Ellis,  11  Iowa  97. 
Kansas.  —  Wilson  v.  Calder,  8  Kan.  App. 
856,  55  Pac.  Rep.  552. 

Louisiana.  —  Keiffer  v.  Starn,  27  La.  Ann. 
282;  Edwards  v.  Caulk,  5  La.  Ann.  123. 

Michigan.  —  Stead  v.  Grosfield,  67  Mich. 
289. 

Description  Sufficient  in  Deed  Not  Sufficient  in 
Mortgage  —  Connecticut.  —  Da  Wolf  v.  Sprague 
Mfg.  Co.,  49  Conn.  2S2;  Herman  v.  Deming, 
44  Conn.  124. 

6.  Particular  Description  Controls  General.  — 
Pullan  v.  Cincinnati,  etc.,  R.  Co.,  4  Biss.  (U. 
S.)  35;  Eslava  v.  New  York  Nat.  Bldg.,  etc., 
Assoc.,  121  Ala.  480;  Bell  v.  Sawyer,  32  N.  H. 
72.    See  the  title  Boundaries,  vol.  4,  p.  799. 

Where  the  terms  of  description  are  general, 
but  freehold  interests  are  particularized,  lease- 
hold interests  will  not  pass  unless  specifically 
referred  10.  Francis  v.  Minton,  L.  R.  2  C.  P. 
543- 

7.  Exception  and  Reservation.  —  McGehee  v. 
State,  39  Ark.  57;  Patterson  v.  Taylor,  15  Fla. 
336;  Broach  v.  O'Neal,  94  Ga.  474;  Morse  v. 
Morse,  5S  N.  H.  391. 

Sufficiency  and  Construction  of  Reservation.  — 
Lawrence  ;•.  London,  etc.,  Mortg.  Co.,  71 
Minn.  535;  Eaton  v.  White.  iS  Wis.  517. 

A  Reservation  Not  Inserted  in  the  Mortgage  Is 
Ineffectual. —  Patterson  v.  Taylor,  15  Fla.  336. 
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adhered  to,  the  mortgagor  must,  where  it  is  his  intention  to  convey  a  fee, 
make  the  mortgage  run  to  the  mortgagee  and  his  heirs,  otherwise  the  mort- 
gage will  be  construed  as  conveying  only  a  life  estate.1  Where,  however,  a 
mortgage  of  land  does  not  really  convey  the  legal  title  thereto,  but  gives  only 
a  lien  thereon,  the  use  of  the  word  "  heirs"  is  unnecessary  to  create  a  lien  on 
the  fee  simple  estate  of  the  mortgagor.8 

(3)  Identification  of  Property  Mortgaged.  — In  order  to  identify  the  land 
mortgaged  it  is  not  requisite  that  the  mortgagee  should  have  been  placed  in 
actual  possession  thereof,  the  actual  possession  of  the  mortgagee  being  only 
one  of  the  usual  modes  of  identifying  lands.3  But  where  the  mortgage  is 
not  too  vague  and  indefinite  the  description  may  be  aided  by  parol  evidence 
of  identification. 1 

(4)  Interpretation  of  Description  —  In  General.  —  The  intention  of  the  parties 
determines  both  the  quantity  of  estate  mortgaged  and  the  property  mort- 
gaged; the  terms  and  phraseology  of  description  being  interpreted  with  that 
view  and  to  that  end,  if  this  can  reasonably  be  done.  Where  conflicting 
descriptions  cannot  be  reconciled,  that  construction  must  be  adopted  which 
best  comports  with  the'  manifest  intention  of  the  parties  and  the  circum- 
stances of  the  case.5 

How  Intention  Determined.  —  The  intention  must  be  collected  from  the  sur- 
rounding circumstances  at  the  time  the  mortgage  was  made,  and  the  language 
of  the  instrument  itself.6 

Construction  Against  Mortgagor.  —  The  words  of  description  must  be  construed 
most  strongly  against  the  mortgagor.7 


1.  Necessity  of  Words  of  Perpetuity.  —  Clear- 
water v.  Rose,  1  Blackf.  (Ind.)  137;  Allendorff 
v.  Gaugengigl,  146  Mass.  542;  Sedgwick  v. 
Lafiin,  10  Allen  (Mass.)  430;  Wilson  v.  King, 
27  N.  J.  Eq.  374;  Smith  v.  Haskins,  (R.  1.  1900) 
45  All.  Rep.  741. 

2.  Words  of  Perpetuity  Not  Necessary.  — 
Bredenberg  v.  Landrum,  32  S.  Car.  215. 

3.  Identification  of  Mortgaged  Property  — 
Method  of  Identification.  —  Vanvalkenberg  v. 
American  Freehold  Land  Mortg  Co.,  (C.  C. 
A.)  87  Fed.  Rep.  617;  O'Neal  v.  Seixas,  85 
Ala.  80. 

4.  Parol  Evidence  Admissible  to  Identify  Prop- 
erty.—  Vanvalkenberg  v.  American  Freehold 
Land  Mortg.  Co.,  (C.  C.  A.)  87  Fed.  Rep.  617; 
Iranum  v.  Wilkinson,  81  Ala.  408;  Chambers 
v.  Ringstaff,  69  Ala.  140;  Staples  May,  (Cal. 
1890)  23  Pac  Rep.  710;  Derrick  ^.  Sams,  98  Ga. 
397,  58  Am.  St.  Rep.  309;  McKinley  v.  Smith,  29 
III.  App.  106;  Kernan  v.  Baham,  45  La.  Ann. 
799;  Slater  v.  Breese,  36  Mich.  77;  Eggleston 
v..  Watson,  53  Miss.  339;  Bollinger  County  v. 
McDowell,  99  Mo.  632;  Boon  v.  Pierpont,  28  N. 
J.  Eq.  7;  Davenport  v.  Sovill,  6  Ohio  St.  459; 
Westmoreland  7/.  Carson,  76  Tex.  619. 

5.  Interpretation  of  Words  of  Description  —  In 
General  —  England.  —  Francis  v.  Minton,  L.  R. 
2  C  P.  543- 

California.  —  Chaffee  v.  Browne,  109  Cal. 
211. 

Illinois.  —  Richey  v.  Sinclair,  167  111.  184. 

Indiana.  — Wilds  v.  Ward,  138  Ind.  373. 

Iowa.  —  Cook  v.  Prindle,  (Iowa  1S95)  63  N. 
W.  Rep.  1S7;  Blake  v.  McCosh,  91  Iowa  544; 
Hauft  v.  Duncan,  40  Iowa  254. 

Kansas  — Southern  Kansas  R.  Co.  v.  Sharp- 
less,  (Kan.  1900)  62  Pac.  Rep.  662. 

Louisiana.  —  Pons  v.  Blanchard,  ig  La.  Ann. 
167. 

Massachusetts. — Greenwood  v.  Murdock,  9 


Gray  (Mass.)  20,  69  Am.  Dec.  272;  Murdock  v. 
Chapman,  9  Gray  (Mass.)  156. 

Michigan.  —  Miles  v.  McNaughton,  inMich. 
350;  Anderson  v.  Baughman,  7  Mich.  69,  74 
Am.  Dec.  699. 

New  Hampshire.  —  Bell  v.  Sawyer,  32  N. 
H.  72. 

New  Jersey.  —  Redfields  v.  Redfields,  (N.  J. 
18S8)  13  Ail."  Rep.  600. 

North  Carolina  —  Edwards  v.  Bowden,  99  N. 
Car.  80,  6  Am.  St.  Rep.  487. 

Ohio.  —  Brown  v  National  Bank,  44  Ohio 
St.  269. 

Pennsylvania.  —  Waits  v.  Bailey,  192  Pa.  St. 
562. 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v.  Whitaker, 
68  Tex.  630. 

Vermont.  —  Pierce  v.  Brown,  24  Vt. 
165. 

Washington.  —  Rogers  v.  Miller,  13  Wash. 
82,  52  Am.  St.  Rep.  20. 

Canada.  —  Fullerton  z\  Ibbitson.  12  Nova 
Scotia  225. 

Intention  of  Mortgagor  Uncommunieated  to 
Mortgagee  Not  Controlling.  —  Stewart  v.  Whit- 
lock,  58  Cal.  2.  See  clso  Shepard  v.  Shepard, 
36  Mich.  173. 

Interpretation.  —  See  generally  infra,  this 
title.  Interpretation  and  Construction  of  Mort- 
gages; and  the  title  Interpretation  and  Con- 
struction, vol.  17,  p.  II. 

6.  How  Intention  Determined.  —  Francis  v. 
Minton,  L.  R.  2  C.  P.  543:  Carpenter  v.  Mil- 
lard, 38  Vt.  9;  Chapman  v.  Piusburg,  etc.,  R. 
Co.,  26  W.  Va.  299.  See  also  Short  v.  Russell, 
(Ky.  1901)  60  S.  YV.  Rep.  720,  in  which  it  was 
said  that  the  question  of  what  was  included  in 
the  description  of  mortgaged  property  was 
one  ot  fact,  not  law. 

7.  Construction  Against  Mortgagor.  —  Waits  v. 
Bailey,  192  Pa.  St.  562. 
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Rejection  of  Erroneous  Description.  — ■  Where  the  premises  intended  to  be  charged 
clearly  appear  from  any  part  of  the  description,  the  mortgage  will  not  be 
defeated  because  other  circumstances  of  description  are  added  which  are  inap- 
plicable or  not  capable  of  definite  application,  forsuch  matter  may  be  rejected.1 

(5)  Misdescription  of  Mortgaged  Property.  — A  misdescription  of  mort- 
gaged property  may  be  corrected  by  the  parties  to  the  mortgage  or  by  any 
one  authorized  so  to  do,2  or  the  mortgage  as  drawn  may  be  ratified  by  the 
mortgagor,3  or  a  new  mortgage  may  be  given  and  the  old  one  canceled,4  or, 
wher-i  it  is  certain  what  property  was  intended  to  be  mortgaged,  the  mistake 
may  be  corrected  by  the  courts.5 

5.  Consideration  —  a.  In  General.  —  The  principles  governing  the 
necessity  and  sufficiency  of  the  consideration  of  contracts  are  applicable 
to  mortgages.6 

Valuable  Consideration.  —  The  consideration  of  a  mortgage  need  not  be  valua- 
ble, otherwise  the  absolute  control  of  the  owner  over  his  property  would  be 


1.  Rejection  of  Erroneous  Description.  —  Tatum 
v.  Tatum,  81  Ala.  388;  Whitehead  v.  Lane, 
etc.,  Co.,  72  Ala.  39;  Gray  v.  Sliver,  24  Ind. 
174;  Kernan  v.  Baham,  45  La.  Ann.  799;  Mur- 
dock  v.  Chapman,  9  Gray  (Mass.)  156;  Bey- 
schlag  v.  Van  Wagoner,  46  Mich.  91 ;  Carpenter 
Paper  Co.  v.  Wilcox,  50  Neb.  659;  People  v. 
Siorms,  97  N.  Y.  364;  School  Land  Com'rs  v. 
Wiley,  10  Oregon  86;  Rogers  v.  Miller,  13 
Wash.  82,  52  Am.  St.  Rep.  20. 

Trivial  Errors  in  an  Otherwise  Correct  Descrip- 
tion Do  Not  Vitiate.  —  Whitehead  v.  Lane,  etc., 
Co.,  72  Ala.  39;  Thornhill  v.  Burthe,  29  La. 
Ann.  639;  Mervin  v.  Murphy,  35  Tex.  7S7. 
See  also  Cake  v.  Cake,  127  Pa.  St.  400. 

2.  Correction  of  Misdescription  by  Parties.  — 
Casler  v.  Byers,  129  111.  657;  Rea  v.  Wilson, 
112  Iowa  5 r 7 ;  Harshey  v.  Blackmarr,  20  Iowa 
161,  89  Am.  D:c.  520;  Beyschlag  v.  Van 
Wagoner,  46  Mich.  gi. 

Correction  by  Recorder  When  Authorized  by 
Mortgage.  —  Harshey  v.  Blackmarr,  20  Iowa 
161,  89  Am.  Dec.  520. 

Effect  of  Correction  ~by  Draughtsman  of  Mort- 
gage.—  Ames  v.  Brown,  22  Minn.  257. 

As  to  Priority  of  Lien  After  a  Correction  of  a 
Misdescription,  see  Flanders  v.  O'Brien,  46  Ind. 
284;  Rea  v.  Wilson,  112  Iowa  517;  Clark  v. 
Bullard,  66  Iowa  747;  Peters  v.  Ham,  62  Iowa 
656;  Doom  v.  Holmes,  9  Kan.  App.  520; 
Haley  v.  Bagley,  37  Mo.  363;  Ruigers  v. 
Kingsland,  7  N.  J.  Eq.  178;  Strang  v.  Beach, 
11  Ohio  St.  283,  78  Am.  Dec.  308. 

Correction  of  Drscription  as  Affecting  a  Waiver 
of  Homestead.  —  Casler  v.  Byers,  129  111.  657. 

3.  Ratification  of  Mortgage. —  In  Norttiwesi- 
ern,  etc.,  Bank  v.  Berry,  89  Fed.  Rep.  408,  the 
mortgage  contained  a  description  of  land  not 
intended  to  be  conveyed.  Subsequently  the 
mortgagor,  knowing  his  mistake,  transferred 
the  land  intended  to  be  described  in  the  mort- 
gage. This  was  held  a  ratification  of  the  mort- 
gage as  drawn. 

4.  Cancellation  of  Mortgage  Containing  Misde- 
scription and  Substitution  of  New  Mortgage.  — ■ 
CUrk  v.  Bullard,  66  Iowa  717;  Peters  v.  Ham, 
62  Iowa  656;  Loomis  v.  Hudson,  18  Iowa  416. 

5.  Judicial  Correction  of  Mortgage.  —  Loomis 
v.  Hudson,  18  Iowa  416;  Doom  v.  Holmes,  9 
Kan.  App.  520;  Ames  v.  Brown,  22  Minn.  257; 
Alexander  v.  Caldwell,  55  Ala.  517;  Flanders 
v.  O'Rrir-n,  46  Ind.  284.  And  see  generally 
the  title  Mistake,  ante. 


6.  Necessity  and  Sufficiency  of  Consideration  in 
General.  —  See  the  title  Consideration,  10I. 
6,  p.  667. 

Application  of  General  Principles  to  Mortgages 

—  United  States.  —  Baldwin  v.  Rapke,  4  Ben. 
(U.  S.)  433- 

California.  —  Brown  v.  W  itts,  57  Cal.  304. 
Illinois. —  Cook  v.  Meyers,  166  111.  282. 
Iowa.  —  Fox  v.  Gray,  105  Iowa 433;  Security 
Co.  v.  Keni,  83  Iowa  30;  Burbank  v.  Warwick, 
52  Iowa  493. 

Kansas.  ■ — Sunderland  v.  Bell,  39  Kan.  21. 
Massachusetts.  —  Richardson  v.  Bracketl,  101 
Mass.  497. 

Michigan.  —  Litchfield  v.  Tunnicliff,  118 
Mich.  383. 

New  Hampshire.  —  Stearns  v.  Bennett,  48  N. 
H.  400. 

New  Jersey.  —  Knorr  v.  Lloyd,  (N.  J.  1900)  47 
Atl.  Rep.  53;  Renton  v.  Maryolt,  21  N.  j.  Eq. 
123;  Farnum  v.  Burnett,  21  N.  J.  Eq.  87;  Lee 
v.  Kirkpatrick,  14  N.  J.  Eq.  264. 

New  York. — Commercial  Bank  v.  Catto, 
163  N.  Y.  5bg:  Cheney  v.  Thornton,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  545;  Marshall  v. 
Reynolds,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp. 
19;  Cady  v.  Jennings,  17  Hun  (N.  Y.)  213; 
Union  Dime  Sav.  Inst.  v.  Duryea,  5  Thomp. 
&  C.  (N.  Y.)  292. 

North  Carolina.  —  McKay  v.  Gilliam,  65  N. 
Car.  130. 

Pennsylvania.  —  Thompson  v.  Humboldt 
Safe  Deposit,  etc.,  Co.,  (Pa.  1887)  9  All.  Rep. 
511;  Sergeant  v.  Martin,  133  Fa.  St.  122;  Mulli- 
son's  Estate,  68  Pa.  St.  212. 

Canada.  —  Doe  v.  Gilbert,  6  N.  Bruns.  520. 
Necessity  and  Sufficiency  of  Statutory  Affidavit 
that  Consideration  Is  Bona  Fide  —  Maryland.  — 
Cahoon  v.  Miers,  67  Md.  579;  Milholland  v. 
Tiffany,  64  Md.455;  Brown  v.  Stewart,  56  Md. 
431;  Shidy  7'.  Cutter,  54  Md.  675;  Russum  v. 
Wansei,  53  Md.  93;  Harisock  v.  Russell,  52 
Md.  619;  Stanhope  v.  Dodge,  52  Md.  483;  Reiff 
v.  Eshleman,  52  Md.  5S2;  Riswick  v.  Goodhue, 
50  Md.  61;  Harrison  v.  Annapolis,  etc.,  R.  Co.. 
50  Md.  506;  Snowden  v.  Pitcher,  45  Md.  260; 
Smith  v.  Myers,  41  Md.  425;  Sixth  Ward  Bldg. 
Assoc.  No.  5  u.  Willson,  41  Md.  5C6;  Marlow 
j\  McCubbi  n.  40  Mi.  132;  Carson  v.  Phelps. 
40  Md.  73;  Lester  v.  Hardesty,  29  Md.  50; 
Johnston  <\  Canby,  29  Md.  211;  Nelson  u. 
Hagerstown  Bank,  27  Md.  51;  Phillips  v.  Pear- 
son, 27  Md.  242;  Cockey  v.  Milne,  16  Md.  200; 
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taken  away;1  thus  a  mortgage  without  a  valuable  consideration  is  good  as 
against  all  except  creditors  whose  cliiims  existed  at  the  time  it  was  given, 
notwithstanding  that  a  gift  merely  was  intended,  it  being  as  valid  against  the 
mortgagor  as  if  based  upon  a  full  consideration,  and  may  be  enforced  accord- 
ins  to  the  terms  thereof  as  an  executed  conditional  transfer  of  what  is 
conveyed  thereby. 1 

Adequacy  of  Consideration.  —  Whether  a  valuable  consideration  be  adequate  or 
not  is  immaterial  in  the  absence  of  fraud  or  duress,3  and  the  legal  title  of  the 
mortgagee  will  not,  even  if  the  consideration  be  inadequate,  be  affected,  since 
he  is  regarded  as  a  bona  fide  purchaser.4 

Presumption  of  Consideration, 

will  be  presumed.5 

Evidence  of  Consideration.  —  The  burden  of  proving  that  a  mortgage  under  seal 
is  without  consideration  is  thrown  upon  the  party  impeaching  the  validity  of 
the  mortgage.0 

Truth  of  Consideration. — There  is  a  presumption  that  the  consideration  of  a 
mortgage  correctly  represents  the  sum  to  be  secured,7  but,  in  accordance 
with  the  general  rule,  the  consideration  named  is  not  conclusive  and  the  true 
consideration  of  the  mortgage  may  be  shown  though  differing  from  what  is 
stated  therein.8 

b.  Illegality  of  Consideration.  — A  mortgage  is  void  where  its  con- 
sideration is  as  a  whole  illegal,  immoral,  or  against  public  policy,9  unless  the 


Where  the  mortgage  is  scaled  a  consideration 


Fouke  v.  Fleming,  13  Md.  392;  Charles  v. 
Clagelt,  3  Mi.  83;  Waters  v.  Dashiell,  1  Md. 
455- 

1.  Consideration  Need  Not  Be  Valuable. — Camp- 
bell v.  Tompkins,  32  N.  J.  Eq.  170;  Farnum  v. 
Burnell,  21  N.  J.  Eq.  87. 

2.  Mortgage  Without  Valuable  Consideration 
Good  Against  Mortgagor. — brooks  v.  Dalrymple, 
12  Allen  (Miss  )  102;  Brigham  z\  Brftwn,  44 
Mich.  59;  Campbell  -'.  Tompkins,  32  N.J.  Eq. 
170;  Bucklin  v.  Bucklin,  1  Abb.  App.  Dec. 
(M.  Y.)  242. 

3.  Adequacy  of  Consideration  Not  Material.  — 
Grimball  v.  Mastin,  77  Ala.  553;  Boiling  v. 
Munchus,  65  Ala.  558;  Todd  v.  Outlaw,  79  N. 
Car.  235.  See  also  Nelson  v.  Hall,  60  N.  H. 
274- 

4.  Mortgagee  Regarded  as  Bona  Fide  Purchaser. 

—  Todd  v.  Outlaw,  79  N.  Car.  235.  And  see 
generally  the  title  Purchasers  for  Value 
Without  Notice. 

5.  Consideration  of  Mortgage  under  Seal  Pre- 
sumed. —  Cotton  v.  Graham,  84  Ky.  672;  Forbes 
v.  McCoy,  15  Neb.  632;  Campbell  71.  Tompkins, 
32  N.  J.  Eq.  170,  Farnum  v.  Burnell,  21  N.  J. 
Eq.  87;  Best  v.  Thiel,  79  N.  Y.  15;  Wood  v. 
Travis,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
589;  Calkins  v.  Long,  22  Barb.  (N.  Y.)  97. 

Presumption  of  Consideration  May  Be  Rebutted. 

—  Wood  v.  Travis,  (Supm.  Ct.  Spec.  T.)  24 
Mis;.  (N.  Y.)  589;  Campbell  v.  Tompkins,  32 
N.  [.  Eq.  170;  Anderson  v.  Lee.  73  Minn.  397; 
Cilkins  v.  Long,  22  Barb.  (N.  Y.)  97;  Craver 
v.  Wilson,  (Ct.  App.)  14  Abb.  Fr.  N.  S.  (N.  Y.) 
374;  Farnum  v.  Burnett,  21  N.  J.  Eq.  87. 

6.  Burden  of  Proving  Absence  of  Consideration. 

—  Feldman  v.  Gamble,  26  N.  J.  Eq.  494;  Best 
v.  Thiel,  79  N.  Y.  15. 

7.  Presumption  of  Truth  of  Consideration.  — 
Wiswall  v.  Ayres,  51  Mich.  324;  Schuster  v. 
Sherman,  37  Neb.  842;  Burnetii'.  Wrig-hi  n< 
N.  Y.  543. 

Presumption  Conclusive  in  Favor  of  Bona  Fide 
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Purchaser  of  Mortgage.  —  Maxwell  v.  Hartmann, 

50  Wis.  660. 

8.  General  Rule. — -See  the  title  Considera- 
tion, vol.  6,  p.  767. 

Application  of  Principle  to  Mortgages  —  Eng- 
land.—Ex  p.  Netileship,  2  Muni.  D.  &  De  G. 
124,  5  Jur.733;  Pilcairn  z/.Ogbourne,  2Ves.375. 

Alabama.  -  Huckaba  v.  Abbott,  87  Ala.  409. 

Arkansas.  —  Brewster  v.  Clamfit,  33  Ark.  72. 

Kentucky.  —  Louisville  Banking  Co.  v. 
Leonard,  90  Ky.  106. 

Mn  higan.  —  Ruloff  v.  Hazen,  124  Mich.  570; 
Cilizens'  Sav.  Bank  v.  Kock,  117  Mich.  225. 

Minnesota.  — Nazro  v.  Ware,  38  Minn.  443; 
Berry  v.  O'Connor,  33  Minn.  29;  Minor  v. 
Sheehan,  30  Minn.  419. 

Missouri.  —  Foster  v.  Reynolds,  38  Mo.  553. 

A>7(»  York.  — Burnett  v.  Wright,  135  N.  Y. 
543;  Miller  v.  Lockvvood,  32  N.  Y.  293;  Youngs 
v.  Wilson,  27  N.  Y.  351;  McKinster  v.  Bab- 
cock,  26  N.  Y.  378;  Durfeei'.  Knovvles,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  466. 

Pennsylvania.  —  Mackey  ■«/.  Brownfield,  13 
S.  &  R.'(Pa.)  239. 

South  Carolina.  —  McAteer  v.  McAteer,  31  S. 
Car.  313;  Moses  v.  Hatfield,  27  S.  Car.  324. 

Vermont.  — Wheeler  v.  Campbell,  68  Vt.  98; 
Keves  v.  Bump,  59  Vt.  391. 

Proof  that  Consideration  Is  Not  True  Must  Be 
Strong. —  Baldwin  v.  Raplee,  4  Ben.  (U.  S.) 
433;  Wiswall  v.  Ayies,  5]  Mich.  324;  Schuster 
v.  Sherman,  37  Neb.  842. 

9.  Where  Consideration  Is  Wholly  Bad.  —  Will- 
yams  v.  Bullmore,  32  Beav.  574,  9  Jur.  N.  S, 
1115;  Gilbert  v.  Holmes,  64  111.  548;  Peed  v. 
McKee,  42  Iowa  689,  20  Am.  Rep.  631;  Owens 
71.  Green,  103  Ky.  342;  Baker  <•.  Collins,  9 
Allen  (Mass.)  253;  Wildey  v.  Collier,  7  Md. 
273,61  Am.  Dec.  346;. Earl  v.  Cluie,  2  Abb. 
App.  Dec.  (N.  Y.)  1;  Luetchford  v.  Lord,  57 
Hun  (N.  Y.)  572;  Williams  v.  Englebrecht,  37 
Ohio  St.  383;  Pearce  v.  Wilson,  in  Pa.  St.  14, 
56  Am.  Rep.  243. 
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mortgagee  or,  in  case  of  an  assignment  by  him,  his  assignee  for  value  has  no 
notice  or  knowledge  of  the  illegality  of  the  consideration.1 

Partial  Illegality  of  Consideration.  —  Where  the  considerations  of  a  mortgage  are 
partly  legal  and  partly  illegal  and  the  latter  is  clearly  separable  from  the 
former,  it  seems  the  better  rule  that  the  mortgage  is  good  as  to  the  legal  con- 
sideration and  void  only  as  to  the  illegal.2 

Legal  and  Illegal  Considerations  That  Are  Inseparable  will  not  sustain  a  mortgage.3 

c.  Sufficient  Considerations  —  ^)  Love  and  Affection. — Love  and 
affection  is  a  sufficient  consideration  for  a  mortgage  4  where  the  relationship 
between  the  parties  is  not  too  remote.5 

(2)  Forbearance.  —  There  is  a  sufficient  consideration  for  a  mortgage 
where  a  person  having  a  right  to  a  legal  remedy  forbears  it,6  or  where  a 
creditor  extends  the  time  of  payment  upon  an  indebtedness.7 

(3)  Settlement  of  Civil  Suit.  —  In  the  absence  of  fraud  the  settlement  of 
a  litigated  suit  or  family  dispute  is  a  sufficient  consideration  to  support  a 
mortgage.8 

(4)  Release  and  Discharge  of  Prior  Mortgage.  —  A  release  or  discharge  of  a 
mortgage  is  a  sufficient  consideration  for  a  new  mortgage.9 

(5)  Consideration  of  Original  Obligations  Secured  by  Mortgage. —  Where  the 
Consideration  of  an  Original   Obligation  of  the  Mortgagor  is  sufficient  to  support  such 


1.  Eflfect  of  Mortgagee's  Ignorance  of  Illegality. 

—  Reeves  v.  Lampley,  125  Ala.  449;  Earl  v. 
Clute,  2  Abb.  App.  Dec.  (NT.  Y.)  1;  Wetzel  v. 
Linnrrd.  15  Pi.  Super.  Ct.  503. 

Evidence  of  Mortgagee's  Knowledge  of  Illegal 
Consideration  Not  Competent  Against  Assignee  of 
Mortgage.  —  Eirl  v.  Clu:e,  2  Abb.  App.  Dec. 
(N.  Y.)  1. 

2.  Mortgage  Good  as  to  Legal  and  Void  as  to 
Illegal  Consideration.  —  Corbett  v.  Woodward, 
5  Sivvy.  (U.  S.)  403;  Carradine  v.  Wilson,  61 
Miss.  573;  Feldmin  v.  Gamble,  26  N.  J.  Eq. 
494;  In  re  Stowe,  6  Nat.  Bankr.  Reg.  431; 
Loud  v.  Hamilton,  (Term.  Ch.  1898)  51  S.  W. 
Rep  140.  Contra.  Denny  v.  Dana,  2  Cush. 
(Mass.)  161,  48  Am.  Dec.  655. 

For  a  full  discussion  of  the  effect  of  partial 
illegality  in  contracts  generally,  see  the  title 
Illkgal  Contracts,  vol.  15,  p.  98.8. 

Existing  and  Future  Consideration.  —  A  con- 
sideration consisting  of  an  existing  and  a  future 
.indebtedness  will  sustain  a  mortgage  as  to  the 
indebtedness  existing  at  the  time  of  execution 
though  not  as  to  advances  and  obligations  to 
be  created  thereafter,  in  those  states  where  the 
common-law  rule  respecting  the  validity  of  a 
consideration  of  a  future  advance  is  qualified. 
Kansas  Vallev  Nat.  Bank  v.  Rovvell,  2  Dill. 
(U.  S.)  3?i;  Matter  of  Young,  3  Md.  Ch.  461; 
Abbott  v.  Thompson,  5S  N.  H.  255;  Page  v. 
Ordway,  40  N.  H,  253;  Johnson  v.  Richardson, 
3S  N.  H.  353;  North  v.  Crowell,  11  N.  H.  251; 
New  Hampshire  Bank  v.  Willard,  10  N.  H.  210. 

Consideration  of  Future  Advance.  —  See 
infra,  this  section,  Future  Advances  and  Obli- 
gations. 

3.  Inseparable  Legal  and  Illegal  Considerations. 

—  Crowder  v.  Reed,  80  Ind.  1. 

4.  Love  and  Affection  Sufficient  Consideration. 

—  Riy  v.  Hallenbeck,  42  Fed.  Rep.  381;  Cot- 
ton v.  Graham,  84  Ky.  672;  Calhoun  v.  Cal- 
houn, 49  N.  Y.  App.  Div.  520;  Bucklin  v. 
Bucklin,  1  Abb.  App  Dec  (N.  Y.)  242. 

Mortgage  by  Husband  and  Wife.  —  A  mortgage 
is  valid  against  a  wife,  if  binding  on  her  hus- 
band, without  any  consideration  moving  to  her 
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separately,  so  as  to  bar  her  dower  in  the  mort- 
gaged properly.  Bailey  v.  Litten,  52  Ala.  282; 
McLane  v.  Piaggio,  24  Fla.  71. 

5.  Remote  Relationship  Not  Sufficient  Considera- 
tion.—  Cotton  v.  Graham,  84  Ky.  672. 

The  Divestment  of  All  Interest  Which  a  Husband 
Has  or  may  have  in  the  properly  of  his  wife  is 
a  valuable  consideration  for  a  mortgage  given 
by  the  wife  to  secure  a  note  given  by  her  to  a 
trustee  for  her  husband.  Wall  v.  Staplelon, 
72  111.  App.  614. 

6.  Forbearance  of  Legal  Remedy.  —  Huffman 
v.  Darling,  153  Ind.  22;  Mutual  L.  Ins.  Co.  v. 
Smith.  23  Hun  (N.  Y.)  535- 

Forbearance  as  a  Sufficient  Consideration  in  Gen- 
eral.—  See  the  title  Consideration,  vol.  6,  p, 
742. 

7.  Extension  of  Time  of  Payment. —  Franklin 
Sav.  Bank  v.  Taylor,  (C.  C.  A.)  53  Fed.  Rep. 
854;  Huffman  v.  Darling,  153  Ind.  22;  Port  v. 
Ernbree,  54  Iowa  14;  Morrill  v.  Skinner,  57 
Neb.  164;  Pennsylvania  Coal  Co.  v.  Blake,  S5 
N.  Y.  226;  Dempsey  v.  Mc.Kenna,  18  N.  Y. 
App.  Div.  200;  Forrester  v.  Parker,  14  Daly 
(N.  Y.)  20S;  Farmers'  Nat.  Bank  v.  James,  13 
Tex.  Civ.  App.  550. 

Renewal  of  Note  Sufficient  Consideration.  — 
Magruder  v.  Slate  Bank,  iS  Atk.  9;  Mayers. 
Groitendick,  6S  Ind.  1. 

8.  Compromise  of  Suit. —  Moog  v.  Strang,  69 
Ala.  98;  Bank  of  Commerce  v.  Scofield,  126 
Cal.  156;  Commercial  Exch.  Bank  v.  McLeod. 
67  Iowa  718;  Randall  v.  Reynolds,  (N.  J.  I90:) 
48  All.  Rep.  76S. 

Family  Dispute.  —  Adams  t:  Adams,  70  Iowa 
253;  Greathouse  v.  Moredock,  (Ky.  1900)  55  S. 
W.  Rep.  890. 

9.  Release  and  Discharge  of  Mortgage  Good  Con- 
sideration.—  Franklin  Sav.  Bank  v.  Taylor, 
(C.  C.  A.)  53  Fed.  Rep.  S54;  Otlo  v.  Long,  127 
Cal.  471;  Savings  Bank  ?/.  Barrett,  126  Cal. 
413;  Port  v.  Embree.  54  Iowa  14;  Constant  a 
Rochester  University,  in  N.  Y.  604,  7  Am. 
St.  Rep.  769. 

Effect  of  Partial  Release.  —  Security  L.  &  T. 
Co.  v.  Mattern,  131  Cal.  326. 
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obligation,  a  mortgage  subsequently  executed  to  secure  payment  thereof  is 
valid  without  a  new  consideration.1  Where,  however,  the  consideration  of 
the  original  obligation  is  not  sufficient  to  support  such  obligation,  a  mortgage 
given  to  secure  the  same  without  some  other  consideration  therefor  cannot  be 
enforced.2 

Consideration  of  Original  Obligation  of  Another.  —  Where  a  mortgage  securing  an 
original  obligation  is  executed  contemporaneously  with  it  and  as  part  of  the 
same  transaction,  the  consideration  sufficient  to  support  the  original  obliga- 
tion is  sufficient  to  support  the  mortgage,  though  the  contrary  is  the  case 
where  the  mortgage  is  made  subsequently  to  the  original  obligation,  for  in 
such  case  there  must  be  a  new  consideration.3 

(6)  Antecedent  Indebtedness.  —  Jt  has  been  stated  in  another  article  that  a 
pre-existing  debt  already  due  is  a  sufficient  consideration  for  the  execution  of 
a  mortgage  securing  the  same, 1  though  it  has  been  held  that  a  mortgage  hav- 
ing this  consideration  does  not  constitute  the  mortgagee  a  purchaser  for  value.5 

(7)  Future' Advances  and  Obligations.  —?  It  is  generally  held,  in  the  absence 
of  a  statute  to  the  contrary,  that  a  promise  to  make  future  advances  in  specie 
or  material,  or  to  incur  a  future  liability  for  the  benefit  and  at  the  request  of 
the  mortgagor  is,  where  the  transaction  is  bona  fide,  a  valid  consideration  for 
a  mortgage  given  to  secure  such  advances  or  such  liability,6  and  the  absence 


1.  Sufficiency  of  Original  Obligation  Supports 
Mortgage.  —  Bray  v.  Comer,  82  Ala.  183;  Dun- 
can v.  Miller,  64  Iowa  223;  Reynolds  v.  Morse, 
52  Iowa  155;  Griffin  v.  Chase,  36  Neb.  328. 

Purchase  money  Mortgages.  —  As  to  the  con- 
siderations of  mortgages  given  to  secure  the 
purchase  money  of  real  estate,  see  the  title  Pur- 
chase-money Mortgages,  and  in  addition  the 
following  cases:  Choate  v.  Kimball.  56  Ark. 
55;  Wilson  v.  White,  84  Cal.  239;  Farmers'  L. 
&  T.  Co.  v.  Curtis.  7  N.  Y.  466;  Coutant  t. 
Servoss,  3  Barb.  (N.  Y.)  128;  Bradtfeldt  v. 
Cooke,  27  Oregon  194,  50  Am.  St.  Rep.  701; 
Baum  v.  Ralev,  53  S.  Car.  32;  Akerly  v.  Vilas, 
21  Wis.  88.' 

2.  Insufficiency  of  Consideration  of  Original  Obli- 
gation. —  Sauzeneau  v.  Saloy,  21  La.  Ann.  305; 
Bethel  v.  Hawkins,  21  La.  Ann.  620;  Richard 
v.  Beauchamp,  21  La.  Ann.  635;  Saunders  v. 
Dunn,  175  Mass.  164;  Johnson  v.  Murchison, 
1  Winst.  L.  (60  N.  Car.)  292.  Compare  Micou 
v.  Ashurs't.  55  Ala.  607. 

3.  Consideration  of  Original  Obligation  Sufficient. 

—  Lackey  v.  Boruff,  152  Ind.  371;  Davidson 
v.  King,  51  Ind.  224. 

For  a  full  discussion  of  this  subject  see  the 
titles  Consideration,  vol.  6,  p.  667;  Guaranty, 
vol.  14,  p.  1 127. 

A  Wife's  Mortgage  of  Her  Separate  Estate  to 
secure  an  obligation  of  her  husband  requires 
a  new  consideration  if  the  mortgage  be  subse- 
quent to  the  obligation.  Kansas  Mfg.  Co.  v. 
Gandv,  ri  Neb.  44S,  38  Am.  Rep.  370. 

4.  Pre-existing  Debt  a  Sufficient  Consideration. 

—  See  the  title  Consideration,  vol.  6,  p.  707, 
and  in  addition  the  following  cases: 

Alabama.  —  Vaughan  v.  Marable,  64  Ala.  60; 
Thurman  v.  Stoddard,  63  Ala.  336;  Watts  v. 
Burnett,  56  Ala.  340 

Indiana.  —  Babcock  v.  Jordan,  24  Ind.  14; 
McFadden  v.  State,  82  Ind.  558;  Wright  v. 
Bundy,  ii  Ind.  398;  Work  v.  Brayton,  5  Ind. 
396 

Iowa.  — Cqoley  v.  Hobart,  S  Iowa  358;  Rea 
v.  Wilson,  112  Iowa  517. 
Minnesota.  —  Egan  v.  Fuller,  35  Minn  515. 


Michigan.  —  Wright  v.  Tovvle,  67  Mich.  255. 
Nebraska.  —  Longfellow  v.  Barnard,  58  Neb. 
612,  76  Am.  St.  Rep.  117;  Henry  v.  Vliet,  36 
Neb.  138;  Turner  v.  Killian,  12  Neb.  580. 

North  Carolina. —  Branch  v.  Griffin,  99  N. 
Car.  173. 

5.  Mortgagee    Not    Purchaser    for    Value.  — 

Schumpert  v.  Dillard,  55  Miss.  348;  Reeves  v. 
Evans,  (N.  J.  1896)  34  All.  Rep.  477;  Martin 
v.  Bovven,  51  N.  J.  Eq.  452;  Pancoast  v.  Duval, 
26  N.  J.  Eq.  445;  Lewis  v.  Anderson,  20  Ohio 
St.  281.  And  see  generally  the  title  Pur- 
chasers for  Value  and  Without  Notice. 

6.  Future  Advances  and  Liabilities  —  England. 
—  Hopkinson  v.  Rolt,  9  H.  L.  Cas.  514;  Bur- 
gess v.  Eve,  L.  R.  13  Eq.  450;  Menzies  v. 
Lightfoot,  L.  R.  11  Eq.  459;  Daun  v.  City  of 
London  Brewery  Co.,  L.  R.  8  Eq.  155;  Gordon 
v.  Graham,  Vin.  Abr.,  tit.  Creditor  and 
Debtor  (E). 

United  States.  —  New  Orleans  Nat.  Banking 
Assoc.  v.  Le  Breton,  120  U.  S.  765;  Jones  v. 
New  York  Guaranty,  etc.,  Co.,  101  U.  S.  622; 
Lawrence  v.  Tucker,  23  How.  (U.  S.)  14;  Shir- 
ras  v.  Caig,  7  Cranch  (U.  S.)  34;  U.  S.  v.  Hooe, 
3  Cranch  (U.  S.)  73;  Schuelenburg  v.  Martin, 
1  McCrary  (U.  S.)348;  Conrad  v.  Atlantic  Ins. 
Co.,  1  Pet.  (U.  S.)  448;  Leeds  v.  Cameron.  3 
Sumn.  (U.  S.)488. 

Alabama.  —  Hendon  v.  Morris,  no  Ala.  106; 
Bray  v.  Comer,  82  Ala.  1S3;  Wilkerson  v.  Till- 
man, 66  Ala.  532;  Forsyth  v.  Preer,  62  Ala. 
443;  Tison  v.  People's  Sav.,  etc.,  Assoc.,  57 
Ala.  323;  Stover  v.  Herrington,  7  Ala.  142,  41 
Am.  Dec.  86. 

Arkansas.  —  Brewster  v.  Clamfit,  33  Ark.  72; 
Jarratt  v.  McDaniel,  32  Ark.  598. 

California. — Tapia  v.  Demartini,  77  Cal. 
383. 

Connecticut.  —  Boswell  v.  Goodwin,  31  Conn. 
74,  81  Am.  Dec.  169;  Rowan  v.  Sharps'  Rifle 
Mfg.  Co.,  29  Conn.  282;  Ketchum  v.  Jauncey, 
23  Conn.  123;  Lewis  v.  DeForest,  20  Conn.  427; 
Merrills  v.  Swift,  iS  Conn.  257,  46  Am.  Dec. 
315;  Crane  v.  Deming,  7  Conn.  387;  Pettibone 
v.  Griswold,  4  Conn.  161. 
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of  a  present  indebtedness  subsisting  at  the  time  of  the  execution  of  a  mort- 
gage is  immaterial.1 

Consideration  of  Future  Advance  Need  Not  Be  Patent.  —  The  fact  that  a  mortgage  is 
to  cover  future  advances  need  not  appear  upon  the  face  of  the  instrument  so 
far  as  the  mortgagor  and  mortgagee  are  concerned,2  and  it  is  generally  suffi- 

Am.  Dec.  461;  Kramer  v.  Farmers,  etc.,  Bank, 
15  Ohio  253. 

Oregon.  —  Nicklin  v.  Belts  Spring  Co.,  n 
Oregon  406,  50  Am.  Rep.  477;  Landigan  v. 
Mayer,  32  Oregon  245,  67  Am.  S.  Rep.  521. 

Pennsylvania.  —  Montgomery  County  Bank's 
Appeal,  36  Pa.  St.  170;  Ter  Hoven  v.  Kerns,  2 
Pa.  St.  96:  Lyle  v.  Ducomb,  5  Binn.  (Pa  )  585; 
Irwin  v.  Tabb,  17  S.  &  R.  (Pa.)  423;  Garber  v. 
Henry,  6  Watts  (Pa.)  57;  Stewart  v.  Stccker, 
1  Watts  (Pa.)  135. 

South  Carolina. — Seaman  v.  Fleming,  7 
Rich.  Eq.  (S.  Car.)  283. 

Tennessee. — Turbeville  v.  Gibson,  5  Heisk. 
(Tenn.)  565. 

Texas.  —  Williams  v.  Silliman,  74  Tex.  626; 
Klein  v.  Glass,  53  Tex.  37. 

Vermont.  —  Seymour  v.  Darrow,  31  Vt.  122; 
McDaniels  v.  Colvin,  16  Vt,  300,  42  Am.  Dec. 
512. 

Virginia. — Alexandria  Sav.  Inst.  v.  Thomas, 
29  Grate.  (Va.)  483. 

Wisconsin.  —  Wisconsin  Planing  Mill  Co.  v. 
Schuda,  72  Wis.  277. 

Material  or  Supplies.  —  Allen  v.  Laihrop.  46 
Ga.  133;  Doyli  v.  White,  26  Me.  341,  45  Am. 
Dec.  110;  Brooks  v.  Lester,  36  Md.  65. 

Consideration  of  Future  Advance  by  National 
Bank.  —  National  Bank  v.  Whitney,  103  I'.  S. 
99,  reversing  71  N.  Y.  161;  Kansas  Valley  Nat. 
Bank  v.  Rowell,  2  Dill.  (U.  S.)  371;  Woods  v. 
Peoples'  Nat.  Bank.  83  Pa.  St.  57- 

Power  of  National  Banks  to  Accept  Mortgage  on 
Real  Estate.  —  See  generally  the  title  National 
Banks. 

Indemnity  Mortgages.  —  See  the  title  Indem- 
nity Contracts,  vol.  16,  p.  183. 

1.  Absence  of  Present  Indebtedness  Not  Material. 

—  Conard  v.  Atlantic  Ins.  Co.,  I  Pet.  (U.  S.) 
386;  U.  S.  v.  Hooe,  3  Cranch  (U.  S.)  73;  Leeds 
v.  Cameron,  3  Sumn.  (U.  S.)  488;  Hubbard  v. 
Savage,  8  Conn.  215;  Commercial  Bank  v.  Cun- 
ningham, 24  Pick.  (Mass.)  270,  35  Am.  Dec. 
322;  Robinson  v.  Williams.  22  N  Y.  383; 
Monell  v.  Smith,  5  Cow.  (N.  Y.)44i;  Walker 
v.  Snediker,  Hoffm  (N.  Y  )  145;  Livingston  v. 
MTnlav,  16  Johns.  (N.  Y.)  165;  Lansing  v. 
Woodw'orth,  1  Sandf.  Ch.  (N.  YO43;  Barry 
v.  Merchants  Exch.  Co.,  1  Sandf.  Ch.  (N.  Y.) 
314;  Truscoit  v.  King,  6  N.  Y.  147. 

2.  Mortgage  Need  Not  Show  that  It  Is  to  Cover 
Future  Advances — Alabama.  —  Fotsyih  v.  Freer, 
62  Ala.  443. 

California.  —  Tully  v.  Harloe,  35  Cal.  302,  95 
Am.  Dec.  102. 

Illinois.  —  Collins  v.  Carlile,  13  111.  254. 
ATeit>  Jersey.  —  Reeves  -•.  Evans,  (N.  J.  1896) 
34  Atl.  Rep.  477;  Bell  v.  Fleming,  12  N.  J.  Eq. 
490;  Griffin  v.  New  Jersey  Oil  Co.,  11  N.  J. 
Eq.  53- 

New  York.  —  Truscott  v.  King,  6  Barb.  (N. 
Y.)  346;  Craig  v.  Tappin,  2  Sandf.  Ch.  (N. 

Y.)73. 

Ohio.  —  Patterson  v.  Johnston,  7  Ohio  (pt. 

i.)  225. 

Oregon.  —  Hendrix  v.  Gore.  S  Oregon  406. 
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Georgia.  —  Allen  v.  Lathrop,  46  Ga.  133. 

Illinois.  —  Collins  v.  Carlile,  13  111.  254;  Frye 
v.  State  Bink,  11  111.  367. 

Indiana.  —  Brinkmeyer  v.  Helbling,  57  Ind. 
435;  Brinkmeyer  v.  Browneller,  55  Ind.  487. 

Kentucky .  —  Louisville  Banking  Co.  v. 
Leonard,  90  Ky.  106. 

Louisiana.  —  Merchants,  etc  .  Bank  v.  Her- 
vey  Plow  Co.,  45  La.  Ann.  1214;  Chaffe  v. 
Whitfield,  40  La,  Ann.  631;  Morris  v,  Cain,  39 
La.  Ann.  712;  Collins  v.  Creditors,  18  La.  Ann. 
235;  Pickersgill  v.  Brown,  7  La.  Ann.  296. 

Maine.  —  Bunker  v.  Barron,  93  Me.  87; 
Googi  ns  v.  Gilmore,  47  Me.  9,  74  Am.  Dec.  472. 

Maryland.  —  Wilson  v.  Russell,  13  Md.  495, 
71  Am.  Dec.  645. 

Massachusetts.  —  Goddard  v.  Sawyer,  9  Allen 
(Mass.)  78;  Hills  v.  Farrington,  6  Allen  (Mass.) 
80;  Commercial  Bank  v.  Cunningham,  24  Pick. 
(Mass.)  270,  35  Am.  Dec.  322;  Adams  -0. 
Wheeler,  10  Pick.  (Mass.)  199;  Badlam  v. 
Tucker,  1  Pick.  (Mass.)  389,  11  Am.  Dec,  202; 
Stevens  7/.  Bell,  6  Mass.  342. 

Michigan.  —  Citizens'  Sav.  Bank  v.  Kock, 
117  Mich.  225;  Newkirk  v.  Newkirk,  56  Mich. 
525;  Brackett  v.  Sears,  15  Mich.  244;  Ladue  v. 
Detroit,  etc.,  R.  Co.,  13  Mich.  380,  87  Am.  Dec. 
759;  Michigan  Ins.  Co.  v.  Brown,  11  Mich.  265. 

Mississippi.  —  Witczinski  v.  Everman,  51 
Miss.  841. 

Missouri.  —  Foster  v.  Reynolds,  38  Mo.  553. 

Nebraska.  —  Longfellow  v.  Barnard,  58  Neb. 
612,  76  Am.  St.  Rep.  117;  Blair  State  Bank  v. 
Stewart,  57  Neb.  58;  Steen  v.  Stretch,  50  Neb. 

.572. 

New  Hampshire.  —  Buffum  v.  Green,  5  N. 
H.  71,  20  Am.  Dec.  562. 

Arew Jersey.  —  Reeves  v.  Evans,  (N.  J.  1896) 
34  Atl.  Rep.  477;  Central  Trust  Co.  v.  Conti- 
nental Iron  Works,  51  N  J.  Eq.  605,  40  Am. 
St.  Rep.  539;  Lanahan  v.  Lawlon,  50  N.  J.  Eq. 
276;  Ward  v.  Cooke,  17  N.  J.  Eq.  93;  Bell  v. 
Fleming,  12  N.  J.  Eq.  490;  Griffin  v.  New  Jer- 
sey Oil  Co.,  11  N.  J.  Eq.  49. 

New  York.- — Ackermin  v.  Hunsicker,  85 
N.  Y.  43,  39  Am.  Rep.  621;  Brown  v.  Kiefer, 
71  N.  Y.  610;  Miller  v.  Lockwood,  32  N.  Y. 
293;  Youngs  v.  Wilson,  27  N.  Y.  351;  Fassett 
v.  Smith,  23  N.  Y.  252;  Robinson  v.  Wlliaims, 
22  N.  V.  380;  Truscoit  v.  King,  6  N.  Y.  147; 
Reynolds  v.  Webster,  71  Hun  (N.  Y)  378; 
Thomas  v.  Kelsey,  30  Barb.  (N.  Y.)  268;  Utica 
Bank  p.  Finch,  3  Barb.  Ch  (N.Y.)2g3,  49  Am. 
Dec.  175;  Monell  v.  Smith,  5  Covv.(N.  Y.)44i; 
James  v.  Morey,  2  Cow.  (N.  Y.)  292;  Walker 
v.  Snediker,  Hoffm.  (N.  Y)  145;  Brinckerhoff 
v.  Lansing,  4  Johns.  Ch.  (N.  Y.)  65,  8  Am.  Dec. 
53S,  Hendricks  v.  Robinson,  2  Johns.  Ch.  (N. 
Y.)  283;  Craig  v.  Tappin,  2  Sandf.  Ch.  (X.  Y.) 
78;  Yelverton  v.  Shelden,  2  Sandf.  Ch.  (N.  Y.) 
481. 

North  Carolina. — Todd  v.  Outlaw,  79  N. 
Car.  235;  Moore  v.  Ragland,  74  N.  Car.  343. 

North  Dakota.  —  Union  Nat.  Bank  Moline, 
7  N.  Dak.  20T. 

Ohio.  —  Spader  v.  Lawler,  17  Ohio  371,  49 
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cient  if  its  true  character  can  be  ascertained  by  the  exercise  of  common  pru- 
dence and  ordinary  diligence.1 

The  Fact  that  the  Mortgage  Does  Not  Express  therein  that  a  future  obligation  is 
secured  renders  it  liable  to  suspicion,  and  its  holder  is  put  upon  stricter  proof 
of  payment  of  consideration.2  In  some  states,  however,  the  rule  that  the 
consideration  of  a  mortgage  may  be  a  future  advance  is  modified  by  statute.3 

Future  Maintenance  and  Support.  —  An  agreement  to  support  a  pe  rson  for  the 
benefit  of  the  mortgagor  is  a  valuable  consideration  for  a  mortgage.4 

6.  Indebtedness  Secured  —  a.  NECESSITY  OF  DESCRIPTION.  —  A  mortgage 
should  in  some  way  describe  and  identify  the  debt  it  is  intended  to  secure,5 
and  a  failure  so  to  do  may  invalidate  it  as  against  the  mortgagor's  creditors, 
and  those  who  purchased  from  the  mortgagor  subsecmently  to  the  mortgage,0 
or  even  against  the  mortgagor's  infant  children.7 

b.  Sufficiency  of  Description — (i)  In  General.  —  literal  Accuracy  of 
description  is  not  requisite.8 

Usual  Practice  as  to  Stating  Amount  of  Debt.  —  It  is  usual  to  state  the  amount  of 
the  debt  and  to  recite  that  it  is  witnessed  by  a  note,  a  stated  account,  or  other 
evidence  of  debt,  but  the  neglect  to  do  either  or  both  is  not  necessaiily  fatal.9 

Sufficiency  of  Reference  to  Subject-matter  Secured.  —  A  reference  to  the  subject-matter 
secured  is  sufficient  if  thereby  a  means  is  afforded  of  ascertaining  what  the 
incumbrance  really  is.iw  Thus  a  note  or  bond  secured  by  a  mortgage  may  be 


1.  Jarratt  v.  McDaniel,  32  Ark.  598;  Citizens' 
Sav.  Bank  v.  Kock,  117  Mich.  225;  Nazro  v. 
Ware,  38  Minn.  443;  Berry  v.  O'Connor,  33 
Minn.  29;  Minor  v.  Sheehan,  30  Minn.  419; 
Summers  v.  Roos,  42  Miss.  749;  Bell  v.  Flem- 
ing, 12  N.  -J.  Eq.  13.  But  see  Thurman  v. 
Jenkins,  2  Baxt.  (Tenn.)  426. 

2.  Effect  of  Failure  to  Show  Security  of  a  Future 
Obligation.  —  Shirras  v.  Caig,  7  Cranch  (U.  S.) 
34;  Tully  v.  Harloe,  35  Cal.  302,  95  Am.  Dec. 
102;  Collins  v.  Carlile,  13  111.  254;  Craig  v. 
Tappin,  2  Sandf.  Ch.  (N.  Y.)  85. 

3.  Statutory  Modifications  of  Rule  that  Con- 
sideration May  Be  Future  Advance  —  United 
States.  —  Leeds  v.  Cameron,  3  Sumn.  (U,  S.) 
488. 

Georgia.  — Allen  v.  Lathrop,  46  Ga.  133. 

Maryland.  —  Wilson  v.  Russell,  13  Md.  494, 
71  Am.  Dec.  645;  Matter  of  Young,  3  Md.  Ch. 
461. 

New  Hampshire.  —  Fessenden  v.  Taft,  65  N. 
H.  39;  Abbott  v.  Thompson,  58  N.  H.  256; 
Stearns  v.  Bennett,  48  N.  H.  400;  Richards  v. 
Merrimack,  etc.,  River  R.  Co.,  44  N.  H.  127; 
Weed  v.  Barker,  35  N.  H.  386;  North  v. 
Crowell,  11  N.  H.  251;  New  Hampshire  Bank 
v.  Willard,  10  N.  H.  210. 

4.  Future  Maintenance  and  Support.  —  Hann 
v.  Crickler,  (N.  J.  1899)  43  Atl.  Rep.  1063. 
And  see  generally  the  titles  Consideration, 
vol.  6,  p.  719;  Support. 

5.  Necessity  of  Description  —  In  General.  — 
Bjwen  v.  Ratcliff,  140  Ind.  393,  49  Am.  St. 
Rep.  203;  New  v.  Sailors,  114  Ind.  407,  5  Am. 
St.  Rep.  632;  Brick  v.  Scott,  47  Ind.  299;  Phil- 
brooks  v.  McEwen,  29  Ind.  347;  Goff  v.  Price, 
42  W.  Va.  384. 

6.  Effect  of  Omission  as  Against  Subsequent  In- 
cumbrancers. —  Robinson  v.  Sharp,  (Ky.  1895) 
32  S.  W.  Rep.  416;  Pearce  v.  Hall,  12  Bush 
(Ky.)  209. 

7.  Effect  of  Omission  as  Against  Minor  Children 
of  Mortgagor.  —  Thompson  v.  Thompson,  (Ky. 
1893)  29  S.  W.  Rep.  133. 


8.  Minuteness  of  Description  Not  Necessary  — 

Connecticut.  —  Hill  V.  Banks,  61  Conn.  25; 
King  v.  Kilbride,  58  Conn,  iog;  Merrills  1. 
Swift,  18  Conn.  257,  46  Am.  Dec.  315. 

Illinois.  —  Merrill  v.  Elliott,  55  111.  App.  34. 

Indiana.  —  ./Etna  L.  Ins.  Co.  v.  Finch,  84 
Ind.  301;  Ogborn  v.  Eliason,  77  Ind.  393. 

Maryland.  —  Boyd  v.  Parker,  43  Md.  182. 

Massachusetts. — Johns  v.  Church,  12  Pick. 
(Mass  )  560,  23  Am.  Dec.  651. 

New  Hampshire.  —  Oilman  v.  Moody,  43  N. 
H.  239;  Webb  v.  Sione,  24  N.  H.  282;  Sheafe 
v.  Gerry,  18  N.  H.  245;  Robertson  v.  Stark,  15 
N.  H.  109. 

West  Virginia.  —  Goff  v.  Price,  42  W.  Va. 
384. 

All  the  facts  stated,  or  particulars  of  descrip- 
tion given,  need  not  precisely  correspond  with 
the  instrument  for  the  security  of  which  a 
mortgage  is  executed.  Paine  v.  Benton,  32 
Wis.  491. 

Immateriality  of  Slight  Variance  Between  Note 
and  Mortgage. —  Boyd  v.  Paiker,  43  Md.  182; 
First  Nat.  Bank  v.  Tamble,  (Tenn.  Ch.  ic,co) 
62  S.  W.  Rep.  308. 

Misdescription  in  Amount  of  Debt  Not  Material. 

—  Mower  v.  Kip,  6  Paige  (N.  Y.)  88,  29  Am. 
Dec.  748,  note,  reversing  2  Edw.  (N.  Y.)  165. 

9.  Usual  Tractice  as  to  Stating  Amount  of  Debt. 

—  Curtis  v.  1  linn,  46  Ark.  70;  Bacon  v.  Brown, 
19  Conn.  29;  Appeal  Tax  Cl.  v.  Rice,  50  Md. 
302. 

Omission  to  State  Amount  of  Note  Secured  Not 
Fatal.  —  Wilson  v.  Ynughan,  61  Miss.  472. 

10.  Suitable  Reference  to  Subject-matter. — Mix 

v.  Cowles,  20  Conn.  420;  Merrills  v.  Swift,  iS 
Conn.  257,  46  Am.  Dec.  315;  Fetes  v.  O'Laugh- 
lin,  62  Iowa  532;  Jackson  v.  Bowen,  7  Cow. 
(N  Y  )  rQ. 

A  Reference  to  Another  Mortgage  by  dale  and 
record  number  and  the  notes  secured  thereby 
is  enough.    Kellogg  v.  Frazier,  40  Iowa  502. 

A  reference  to  an  instrument  as  a  note  pay- 
able according  to  its  terms  is  sufficient,  even  if 
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described  according  to  its  tenor  and  effect,1  even  if  statutes  require  the 
amount  of  a  debt  secured  by  mortgage  to  be  specified.2 

(2)  General  Descriptions  —  (a)  In  General. — A  general  description  of  the 
debt  intended  to  be  secured  is,  in  most  jurisdictions,  and  in  the  absence  of 
statutes  providing  otherwise,  all  that  is  requisite,3  provided  that  the  descrip- 
tion is  so  certain  that  the  debt  can  be  identified,4  and  that  it  directs  the 
attention  of  interested  persons  to  sources  of  correct  and  full  information,5  and 
that  the  description,  as  interpreted  in  the  light  of  attendant  circumstances, 
embraces  the  liability  intended  to  be  secured.6 

(b)  Under  statutes.  — In  some  jurisdictions  the  statutes  require  the  debt  or 
liability  secured  to  be  specified,7  and  under  a  statute  of  this  character  it  has 
been  held  that  a  general  description  is  not  sufficient.8 


the  instrument  be  not  a  note,  where  such  in- 
strument is  set  forth  in  anolher  recorded  mort- 
gage. Security  L.  &  T.  Co.  v.  Mattern,  131 
Cal.  326. 

1.  Description  According  to  Tenor  and  Effect.  — 

Hoskins  v.  Cole,  34  111,  App.  541;  Aull  v.  Lee, 
61  Mo.  160. 

A  Reference  to  a  Note  Without  Specifying  Its 
Contents  is  not  sufficient  to  put  subsequent 
purchasers  upon  inquiry.  Harper  v.  Ed- 
wards, 1 1 5  N.  Car.  246. 

2.  Allen  v.  Lathrop,  46  Ga.  133;  Somers- 
worth  Sav.  Bank  v.  Roberts,  38  N.  H.  22.  But 
see  Boojy  v.  Davis,  20  N.  H.  140,  51  Am.  Dec. 
210. 

3.  General  Description  Ordinarily  Sufficient.  — 

Shirras  v.  Caig,  7  Cranch  (U.  S.)  34:  Utley  v. 
Smith,  24  Conn.  290,  63  Am.  Dec.  163;  Clark 
v.  Hyman,  55  Iowa  14,  39  Am.  Rep.  160; 
Melvin  v.  Fellows,  33  N.  H.  401;  Webb  v. 
Stone,  24  N.  H.  282;  Robertson  v.  Stark,  15 
N.  H.  109;  Burnett  v.  Wright,  135  N.  Y.  543; 
Gill  v.  Pinney,  12  Ohio  St.  38;  Hurd  v.  Robin- 
son, 11  Chio'St.  232;  Stratton  v.  Brayton,  11 
Ohio  St.  240;  Moore  v.  Russell,  (Cal.  1901)  65 
Pac.  Rep.  624. 

All  Past  Indebtedness  Due  and  Owing,  a  suffi- 
cient description.  Machette  v.  Wanless,  1 
Colo.  225. 

All  Debts  Then  Existing,  a  Sufficient  General 
Description. — Michigan  Ins.  Co.  v.  Brown,  11 

Mich.  265. 

4.  General  Description  Must  Be  Sufficiently 
Certain  to  Identify  Debt.  —  Jones  v.  Njw  York 
Guaranty,  etc.,  Co.,  101  U.  S.  622;  Fetes  v. 
O'Laughlin,  62  Iowa  532;  Page  v.  Ordway,  40 
N.  H.  253;  Youngs  v.  Wilson,  27  N.  Y.  351; 
Gill  v.  Pinney,  12  Ohio  St.  38;  Hurd  v.  Robin- 
son, 11  Ohio  St.  232;  Tousley  v.  Tousley,  5 
Ohio  St.  78;  Seymour  v.  Harrow,  31  Vt.  122; 
McDaniels  a-.  Colvin,  16  Vt.  300,  42  Am.  Dec. 
512;  Paine  v.  Benton,  32  Wis.  491. 

5.  General  Description  Must  Direct  Interested 
Persons  to  Sources  of  Correct  Information  —  A  la- 
batna.  —  Hendon  v.  Morris,  110  Ala.  106. 

Arkansas.  —  Curtis  v.  Flinn,  46  Ark.  70. 
California.  —  Ricketson  v.   Richardson,  19 
Cal.  330. 

Iowa.  — Fetes  v.  O'Laughlin,  62  Iowa  532. 
Maine.  —  Pike  v.  Collins,  33  Me.  38. 
Michigan.  —  Michigan  Ins.  Co.  v.  Brown,  11 
Mich.  265. 

New  Hampshire.  —  Whitney  v.  Hale,  67  N. 
H.  385;  Hodgdon  v.  Shannon,  44  N.  H.  572; 
Gilman  v.  Moody,  43  N.  H.  239;  Webb  v. 
Stone,  24  N.  H.  282. 

New  York.  —  St.  Lawrence  University  v. 


Farmer,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
410. 

North  Carolina.  —  Harper  v.  Edwards,  115 
N.  Car.  246. 

Vermont.  —  Seymour  v.  Darrow,  31  Vt.  122; 
McDaniels  v.  Colvin,  16  Vt.  300. 

West  Virginia.  —  Goff  v.  Price,  42  W.  Va.  384. 

6.  Description  Must  Include  Indebtedness  to  Be 
Secured.  —  Curtis  v.  Flinn,  46  Ark.  70;  Clemens 
v.  Luce,  101  Cal.  432;  Fernandez  v.  Tormey, 
121  Cal.  515;  Machette  v.  Wanless,  I  Colo.  225; 
Tharp  v.  Feltz,  6  B.  Mon.  (Ky.)  6;  Durrive  v. 
Key,  20  La.  Ann.  154;  Schadel  v.  St.  Martin. 
11  La.  Ann.  175;  Albion  State  Bank  a.  Knick- 
erbocker, 125  Mich.  311;  Michigan  Ins.  Co.  v. 
Brown,  11  Mich.  265;  Gibson  v.  Hutchins,  43 
S.  Car.  287:  Beardsley  v.  Tuttle,  11  Wis.  74. 

Attendant  Circumstances.  —  Furbish  v.  Sears, 
2  Gift.  (U.  S.)  454;  Fernandez  v.  Tormey,  121 
Cal.  515;  Burke  Land,  etc.,  Co.  v.  Wells, 
(Idaho  1900)  60  Pac.  Rep.  87. 

Necessity  of  Correct  Description.  —  Ricketson 
v.  Richardson,  19  Cal.  330;  GofT  v.  Price,  42 
W.  Va.  384;  Paine  v.  Benton,  32  Wis.  491. 

General  Description  Not  Misleading  Is  Suffi- 
cient. — •  Hendon  v.  Morris,  110  Ala.  106; 
Ricketson  v.  Richardson,  19  Cal.  330;  Shoe- 
make  v.  Smith,  80  Iowa  655  ;  Damon  v.  Deeves, 
62  Mich.  465;  Whitney  v.  Hale,  67  N.  H.  385; 
St.  Lawrence  University  v.  Farmer,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  410;  Patterson  v. 
Johnston,  7  Ohio  (pi.  i.)  225;  Porter  v.  Smith, 
13  Vt.  492;  Goff      Prire.  42  W.  Va.  384. 

7.  Statutory  Provisions  that  Debt  Must  Be 
Specified —  Georgia.  — Jay  v.  Whelchel,  7S  Ga. 
786;  Frost  v.  Allen,  57  Ga.  326;  Jackson  v. 
Carswell,  34  Ga.  279. 

Louisiana.  —  State  v.  Citizens'  Bank,  33  La. 
Ann.  705;  Pele  v.  Meaux,  17  La.  Ann.  58; 
Linton  v.  Purdon,  9  Rob.  (La  )  482. 

Maryland.  —  Harrison  v.  Annapolis,  etc.,  R. 
Co.,  50  Md.  505;  Maus  McKellip,  3S  Md. 
231;  Matter  of  Young,  3  Md.  Ch.  461. 

New  Hampshire,  —  Somersvvorth  Sav.  Bank 
v.  Roberts,  3S  N.  H.  22;  Boody  v.  Davis,  20 
N.  H.  140,  51  Am.  Dec.  210;  Basselt  v.  Bas- 
sett,  10  N.  H.  64. 

8.  General  Description  Not  Sufficient  under 
Statute.  —  Page  v.  Ordway,  40  N.  H  253. 

A  statute  requiring  the  amount  of  the  debt 
to  be  specified  in  a  mortgage  for  future  ad- 
vances is  in  modification  of  the  common  law. 
Jarratt  v.  McDaniel,  32  Ark.  59S. 

A  Stipulation  for  the  Insurance  of  the  Property 
to  an  amount  satisfactory  to  the  holders  of 
notes  secured  by  the   mortgage   is  invalid 
under  a  statute  requiring  the  exact  amount  of 
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(c)  Effect  of  Recording  Laws.  —  In  some  jurisdictions  the  recording  system  is 
regarded  as  precluding  a  general  description  and  as  requiring  the  mortgage  to 
show  for  itself,  and  without  the  aid  of  extrinsic  evidence,  the  nature  of  the  lien 
and  the  amount  of  the  debts  it  is  intended  to  secure.1  Thus,  if  the  amount 
is  ascertained  it  should  be  stated ;  if  it  is  not  ascertained  then  such  descriptive 
facts  as  are  within  the  knowledge  of  the  parties  and  as  tend  to  put  one  inter- 
ested in  the  inquiry  upon  the  track  leading  to  a  discovery,  ou^ht  to  be  set  out, 
and  if  the  mortgage  is  given  to  secure  an  existing  or  future  liability  the  founda- 
tion of  the  liability  should  be  set  forth.2  Even  in  these  jurisdictions,  however, 
the  modern  rule  is  that  an  omission  to  state  the  date  of  a  note  secured  or  the 
time  at  which  it  will  fall  due  or  the  precise  amount  of  a  debt  when  its  amount 
is  ascertained  will  not  render  the  description  faulty  for  uncertainty,3  and  that  a 
description  is  sufficient  which  shows  with  reasonable  certainty  the  extent  of 
the  incumbrance  created  by  the  mortgage.'1 

(3)  Mortgages  for  Future  Advances.  —  Whether  the  ultimate  amount  in- 
tended to  be  secured  should  be  definitely  stated  on  the  face  of  the  instrument 
is  a  question  upon  which  there  is  considerable  diversity  of  opinion,  but  the 
weight  of  authority  sustains  the  principle  that  in  the  absence  of  statutes  pro- 
viding otherwise  a  definite  statement  of  amount  is  unnecessary  5  and  that  all 
that  can  be  required  is  that  a  mortgage  designed  to  secure  such  future  lia- 
bilities should  describe  the  nature  and  amount  of  them  with  reasonable  cer- 
tainty, so  that  they  may  be  ascertained  by  the  exercise  of  ordinary  diligence 
011  proper  inquiry,6  the  jurisdictions  holding  that  the  maximum  amount 


indebtedness  to  be  specified.  State  v.  Citizens' 
Bank,  33  La.  Ann.  705.  Compare  Pele  v. 
Meaux,  17  La.  Ann.  58,  in  which  case  the 
stipulation  was  considered  valid  because  the 
amount  of  insurance  was  ascertainable. 

Covenant  to  Pay  Collection  Charges.  —  In 
Maryland  notwithstanding  that  the  sum  of 
money  must  be  specilied  in  the  mortgage  the 
mortgagor  may  covenant  to  pay  in  addition  to 
the  mortgage  debt  costs  or  charges  incurred 
in  collection  of  th?  debt.  Maus  v.  McKellip, 
38  Md.  231;  Brooks  v.  Lester,  36  MJ.  05;  Wil- 
son v.  Russell,  13  Md.  495,  71  Am.  Dec.  64.5 . 

Where  the  Amount  Is  Expressed  as  required  by 
statute  the  mortgage  may  secure  future  ad- 
vances. Wilson  v.  Russell,  13  Md.  495,  71 
Am.  Dec.  645. 

1.  Insufficiency  of  General  Description  under 
Recording  Acts  —  Connecticut.  —  Hill  v.  Banks, 
61  Conn.  25;  Stearns  v.  Porter,  46  Conn.  313; 
Bramhall  v.  Flood,  41  Conn.  6S;  North  v. 
Belden,  13  Con:i  376,  35  Am.  Dec.  S3;  Sanford 
v.  Wheeler,  13  Conn.  165,  33  Am.  Dec.  389; 
Crane  v.  Deming,  7  Conn.  387;  Shepard  v. 
Shepard,  6  Conn.  37;  Stoughtou  v.  Pasco,  5 
Conn.  442,  13  Am.  Dec.  72;  Pettibone  v.  Gris- 
wold,  4  Conn.  158,  10  Am.  D2C.  106. 

Illinois. — Ogden  v.  Ogden,  180  111,  543; 
Bullock  v.  Battenhousen  108  III.  36;  Meiro- 
politan  Bank  v.  Godfrey,  23  111.  579. 

Kentucky.  —  Pearce  v.  Hall,  12  Bush  (Ky.) 
209. 

As  to  the  general  necessily  and  effect  of  re- 
cording see  the  title  RECORDING  Acts. 

2.  Necessity  of  Accurate  Description.  —  Merrills 
v.  Swift,  18  Conn.  257,  4,6  Am.  Dec.  315;  Hart 
v.  Chalker,  14  Conn.  77;  Pearce  v.  Hall,  12 
Bush  (Ky  )  209;  Bullock  v.  Battenhousen,  108 
111.  36. 

3.  Relaxation  of  Rule  Against  Generality  of  De- 
scription,—  "Ulley  v.  Smith,  24  Conn.  290,63 


Am.  Dec.  163;  Babcock  v.  Lisk,  57  111.  327; 
Merrill  v.  Elliott,  55  111.  App.  34;  Pearce  v. 
Hall,  12  Bush  (Ky.)  209. 

4.  Reasonable  Certainty  Sufficient.  —  Winchell 
v.  Coney,  54  Conn.  24;  Kuchum  v.  Jauncey, 
23  Conn.  123;  Lewis  v.  De  Forest,  20  Conn. 
427;  Frink  v.  Branch,  16  Conn.  260;  Chester 
v.  Wheelwright,  15  Conn.  562;  Booth  v. 
Barnum,  9  Conn.  286,  23  Am.  Dec.  339;  Hub- 
bard v.  Savage,  8  Conn.  219. 

The  Degree  of  Certainty  Requisite  must  be  de- 
termined by  the  character  of  the  debt  or 
liability.  Merrills  v.  Swift,  18  Conn.  257,  46 
V^m.  Dec.  315. 

5.  General  Rule  as  to  Statement  of  Maximum 
Amount  of  Future  Advances.  —  Collier  v.  Faulk, 
69  Ala.  58;  Divver  v.  McLaughlin,  2  Wend. 
(N.  Y.)  596,  20  Am.  Dec.  655;  Lovelace  v. 
Webb,  62  Ala.  271;  Witczinski  v.  Everman,  51 
Miss.  841 ;  Stoughton  v.  Pasco,  5  Conn.  442, 
13  Am.  Dec.  72;  Brewster  v.  Clamfit,  33  Ark. 
72;  Allen  v.  Lathrop,  46  Ga.  133. 

6.  Sufficiency  of  General  Description.  —  Shirras 
v.  Caig,  7  Cranch  (U.  S.)  34;  U.  S.  v.  Hooe,  3 
Cranch  (U.  SO73;  Jarratt  v.  McDaniel,  32  Ark. 
598;  Mix  v.  Cowles,  20  Conn.  420;.  Bacon  v. 
Brown,  19  Conn.  29;  Hubbard  v.  Savage.  8 
Conn.  215;  Crane  v.  Deming,  7  Conn.  3S7; 
Wilson  v.  Russell,  13  Md.  494,  71  Am.  Dec. 
645;  Michigan  Ins.  Co.  v.  Brown,  11  Mich. 
266;  Robinson  v.  Williams,  22  N.  Y.  380.  See 
also  Collier  v.  Faulk,  69  Ala.  58;  Divver  v. 
McLaughlin,  2  Wend.  (N.  Y.)  596,  20  Am.  Dec. 
655;  Lovelace  v.  Webb,  62  Ala.  271;  Witczinski 
v.  Everman,  51  Miss.  841;  Stoughton  v.  Pasco. 
5  Conn.  442,  13  Am.  Dec.  72. 

A  description  of  indebtedness  covers  future 
accruing  accounts  where  the  wording  of  lhe 
condiuon  is  to  pay  "  what  I  may  owe  him 
on  book."  McDaniels  v.  Colvin,  16  Vt.  300, 
42  Am,  Dec.  512, 
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intended  to  be  secured  should  be  stated  being  in  the  minority.1 

(4)  Interpretation  of  Clauses  Describing  Indebtedness  —  In  General.  —  The 
usual  rules  of  interpretation  should  be  followed  in  interpreting  a  clause  describ- 
ing the  indebtedness  secured  by  a  mortgage.3  Thus  the  whole  of  the  mort- 
gage must  be  considered,  not  simply  parts  of  it.3  So  an  agreement  secured  by 
the  mortgage  should  be  considered  with  the  mortgage;4  and  a  bond  or  note 
secured  by  the  mortgage  should  be  construed  with  it,  the  note  or  bond 
controlling  the  description  of  the  indebtedness  in  the  mortgage.5 

Disregard  of  Clerical  Errors.  —  In  the  interpretation  "of  language  descriptive  of 
the  indebtedness  it  is  proper  to  disregard  clerical  errors  therein.6  and  to  reject 
a  description  actually  incorrect  when  enough  means  of  description  remain 
after  such  rejection.7 

(5)  Identification  of  Indebtedness  — (a)  In  General.  —  The  Burden  of  Identifying  the 
Indebtedness  is  on  the  mortgagee  or  those  claiming  under  him.8 

Method  of  Ascertaining  indebtedness.  —  Where  the  mortgage  provides  a  method  of 
ascertaining  the  indebtedness  the  adoption  of  any  other  is  precluded.9 

(b)  Admissibility  of  Parol  Evidence.  —  Where  an  Existing  Debt  or  Obligation  is  secured, 
parol  evidence  is  admissible  even  against  strangers  to  the  mortgage  to  identify 
the  debt  or  obligation  intended  to  be  secured ; 10  but  parol  evidence  is  not 


All  Sums  Due  and  to  Become  Due  a  Sufficient  De- 
scription —  Michigan  Ins.  Co.  v.  Brown,  ir 
Mich.  266. 

1.  Maximum  Amount  Should  Be  Stated.  —  Tully 

j.  Harloe,  35  Cal.  302,  95  Am.  Dec.  102; 
Youngs  v.  Wilson,  24  Barb.  (N.  Y.)  510.  Com- 
pare National  Bank  v.  Whitney,  103  U.  S.  99; 
North  v.  Balden,  13  Conn.  377,  35  Am.  Dec.  83. 

A  mortgage  for  future  advances  may  specify 
a  sum  sufficiently  large  to  cover  the  amount 
of  the  debt  intended  to  be  secured  thereby. 
Murray  v.  Barney,  34.  Barb.  (N.  Y.)  336. 

2.  General  Rules  of  Interpretation.  —  See  infra, 
this  til le .  Interpretation  and  Construction  of 
Mortgages . 

3.  Consideration  of  Whole  Instrument.  —  Staf- 
ford v.  Jones,  91  N.  Car.  i8g;  Chambers  v. 
Prewitt,  172  111.  615,  affirming  71  111.  App. 
119. 

4.  Mortgage  and  Agreement  Secured  Construed 
Together.  —  Furbish  v.  Sears,  2  Cliff.  (U.  S.) 
454;  Blood  v.  While,  100  Mass.  357;  Latimer 
v.  Veader,  20  N.  Y.  App.  Div.  418. 

A  Lease  the  Rent  under  Which  Is  Secured  by 
Mortgage  should  be  construed  with  the  mort- 
gage.   Fields  v.  Mott,  9  N.  Dale.  621. 

5.  Notes  and  Mortgage  Construed  Together.  — 
Cleavenger  v.  Beath,  53  Ind.  172;  Howe  v. 
Dibble,  45  Ind.  120;  Dorsch  v.  Rosenthall,  39 
Ind.  209;  New  England  Mortg.  Security  Co. 
v.  Casebier,  3  Kan.  App.  74:;  Crafts  v.  Crafts, 
13  Gray  (Mass.)  360;  Watson  -'.  Sawyer,  12 
Wash.  35.  And  see  also  infra,  this  title, 
Interpretation  and  Construction  of  Mortgages. 

6.  Clerical  Errors  in  Description  Should  Be  Dis- 
regarded.—  Damon  v.  Deeves,  62  Mich.  465; 
Tousley  v.  Tousley,  5  Ohio  St.  78. 

7.  Falsa  Demonstratio  Non  Nocet. — Johns  v. 
Church,  12  Pick.  (Mass.)  560,  23  Am.  Dec.  651; 
Gilman  v.  Moody,  43  N.  H.  239;  Paine  v. 
Benton,  32  Wis.  491. 

8.  Identification  of  Indebtedness  —  Burden  of 
Proof.  —  Pillow  v.  Sentelle,  49  Ark.  430;  Mont- 
gomery County  Bank's  Appeal,  36  Pa.  St.  170. 

9.  Ascertainment  of  Amount  of  Indebtedness.  — 
Emery  v.  Owings,  7  Gill  (Md.)  48S,  48  Am. 
Dec.  580.    See  also  Agar  v.  Macklew,  2  Sim. 


&  St.  41S;  Chesham  v.  Dalby.  2  Y.  &  C.  Exch. 
170;  Bullock  v.  Bergman.  46  Md.  271. 

10.  Identification  of  Existing  Debt  by  Parol  — 
United  States.  —  Baldwin  v.  Raplee,  4  Ben. 
(U.  S.)  433- 

Alabama.  —  Forsyth  v.  Preer,  62  Ala  443; 
Doe  v.  McLoskey,  1  Ala.  708. 

Louisiana.  —  Jones  v.  Elliott.  4  La.  Ann.  303. 
Maine.  —  Partridge  v.  Swazey,  46  Me.  414; 
Williams  v.  Hilton,  35  Me.  547,  58  Am.  Dec. 
729;  Bourne  v.  Littlefield,  29  Me.  302. 

Maryland.  —  Boyd  v.  Parker,  43  Md.  182; 
Wilson  v.  Russell,  13  Md.  494,  71  Am.  Dec. 
645. 

Massachusetts. — Hampden  Cotton  Mills  v. 
Payson,  130  Mass.  88;  Stackpole  v.  Arnold,  11 
Mass.  27,  6  Am.  Dec.  150;  Baxter  v.  Mclntire, 
13  Gray  (Mass.)  168;  Hall  v.  Tufts,  18  Pick. 
(Mass.)  455;  Johns  v.  Church,  12  Pick.  (Mass  ) 
557,  23  Am.  Dec.  651. 

Minnesota.  —  Berry  v.  O'Connor,  33  Minn. 
29;  Minor  v.  Sheehan,  30  Minn.  419. 

Missouri. —  Williams  v.  Moniteau  Nat.  Bank, 
72  Mo.  292;  Aull  v.  Lee.  61  Mo.  160. 

A'ew  Hampshire.  —  Colby  v.  Dearborn.  59  N. 
H.  326;  Benton  v.  Sumner,  57  N.  H.  117; 
Somersworth  Sav.  Bank  v.  Roberts,  38  N.  H. 
22;  Melvin  v.  Fellows,  33  N.  H.  401;  Boody  v. 
Davis,  20  N.  H.  140,  51  Am.  Dec.  210. 

New  York.  —  McKinster  v.  Babcock,  26  N. 
Y.  378;  Durfee  v.  K*nowles,  (Supm.  Ct.  Gen. 
T.)  2  N.  Y.  Supp.  466;  Utica  Bank  v.  Finch,  2 
Barb.  Ch.  (N.  Y.)  293,  49  Am.  Dec.  175;  Jack- 
son v.  Bowen,  7  Cow.  (N.  Y.)  19. 

Ohio.  —  Hurd  v.  Robinson,  11  Ohio  St.  232; 
Lawton  v.  Adams,  7  Ohio  Cir.  Dec.  129. 

South  Carolina.  —  Moses  v.  HatSeld.  27  S. 
Car.  324;  Dial  v.  Gary,  24  S.  Car.  572;  Walker 
v.  Walker,  17  S.  Car.  329;  Kaphan  v.  Ryan, 
16  S.  Car.  352;  McCaughrin  v.  Williams,  15  S. 
Car.  505. 

Tennessee.  —  Stanford  v,  Andrews,  12  Heisk. 
(Tenn  )  664. 

Wisconsin.  —  Paine  v.  Benton,  32  Wis.  491. 
Contra.  —  Follett  v.  Heath,  15  Wis.  601,  in 
which  case  there  was  a  totally  false  descrip- 
tion of  the  note  intended  to  be  secured,  and 
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admissible  to  show  that  the  mortgage  was  security  for  a  debt  not  in  contem- 
plation of  the  parties  when  it  was  executed.' 

Wheie  a  Sum  Certain  Is  Mentioned  it  may  be  shown  by  parol  that  the  purpose  of 
the  mortgage  was  to  secure  future  advances  which  might  be  made  from  time 
to  time.2 

Where  Future  Advances  Are  Secured  parol  evidence  may  be  introduced  to  identify 
what  advances  were  in  fact  intended  by  the  parties;3  but  where  the  amount 
of  the  future  advance  is  specified,  and  that  amount  was  advanced,  it  has  been 
held  not  competent  to  show  by  parol  that  the  mortgage  was  intended  also  to 
secure  a  further  indebtedness  so  as  to  give  it  a  preference  over  junior 
incumbrances.4 

7.  Covenants  and  Stipulations  —  a.  In  General.  —  A  mortgage  of  land 
usually  contains  those  covenants  applicable  to  a  conveyance  of  real  property, 
such  as  covenants  of  seizin,  of  a  right  to  convey,  of  warranty  and  for  quiet 
enjoyment,  against  incumbrances,  and  for  further  assurance.5 

b.  Covenants  of  Warranty.  —  A  covenant  of  warranty  is  not  material 
in  a  mortgage  except  where  the  mortgagor  had  a  defective  title,  or  no  title 
whatever,  to  the  lands  mortgaged  at  the  time  of  its  execution  and  the  mort- 
gagor has  subsequently  acquired  a  title  to  such  lands,  and  except  where  the 
mortgagor  is  not  personally  liable  to  pay  the  indebtedness  secured  by  reason 
of  his  having  expressly  covenanted  or  agreed  so  to  do  in  the  mortgage,  or 
under  a  personal  obligation  that  accompanies  the  mortgage.  Where,  how- 
ever, the  mortgagor  had  a  title,  and  not  a  defective  one,  and  there  is  a  per- 
sonal liability  of  the  mortgagor,  a  breach  of  a  covenant  of  warranty  would 
only  have  the  effect  of  enabling  the  mortgagee,  or  one  holding  under  him,  to 
recover  what  was  actually  due  on  the  mortgage,  which  in  the  case  of  a  per- 
sonal liability  of  a  mortgagor  could  be  more  readily  obtained  by  a  suit  on  the 
personal  obligation  accompanying  the  mortgage  or  upon  the  covenant  for 
payment.* 


parol  proof  was  held  inadmissible  in  an  action 
at  law. 

Parol  Evidence  of  Identity  Against  Third  Parties. 

—  Mclntyre*  v.  Thompson,  6  Ont.  710;  Nazro 
v.  Ware,  38  Minn  443;  Deuser  v.  Walkup,  43 
Mo.  App  625:  Gill  v.  Pinney,  12  Ohio  St.  38; 
Hurd  v.  Robinson,  n  Ohio  St.  232;  Tousley  v. 
Tousley  5  Ohio  St.  78. 

Individual  Debt  —  Company  Debt.  —  It  may  be 
shown  by  parol  that  a  morigage  apparently 
given  to  secure  the  debt  of  an  individual  was 
really  given  to  secure  the  debt  of  a  company. 
Jones  v.  New  York  Guaranty,  etc.,  Co.,  101  U. 
S.  622. 

The  Declarations  of  a  Mortgagor  made  at  the 
time  of  the  execution  of  the  mortgage  are  ad- 
missible to  show  the  indebtedness  intended  by 
the  mortgagor.  Albion  State  Bank  v.  Knicker- 
bocker, 125  Mich.  311:  First  Nat.  Bank  v. 
Tamble,  (Tenn.  Ch.  1900)  62  S.  W.  Rep.  308. 
See  also  Bushnell  v.  Wood,  85  111.  88;  Moses 
v.  Murgatrovd,  1  Johns.  Ch.  (N.  Y.)  119,  7  Am. 
Dec.  478. 

1.  Impropriety  of  Parol  Proof  of  Debt  Not  Con- 
templated.—  Gunn  v.  Jones,  67  Ga.  398;  Dun- 
ham v.  W.  Steele  Packing,  etc.,  Co.,  100  Mich. 
75.  Walker  v.  Paine,  31  Barb.  (N.  Y.)  213; 
Ulica  Bank  21.  Finch,  3  Barb.  Ch.  (N.  Y.)  293, 
49  Am   Dec.  1  75. 

Parol  Proof  of  Intended  Debt  Omitted  by  Mis- 
take. —  W'lke  son  v.  Tillman,  66  Ala.  532 

2.  Parol  Proof  of  Intention  to  Secure  Future  Ad- 
vances—  United  States. — Shirras  v.  Caig,  7 
Cranch  (U.  S.>34;  Jones  v.  New  York  Guar- 
anty, etc.,  Co.,  lot  U.  S.  622. 

20  C.  of  L. — 


Alabama.  —  Huckaba  v.  Abbott,  87  Ala.  409; 
Wilkerson  v.  Tillman,  66  Ala.  532;  Forsyth  v. 
Preer,  62  Ala.  443. 

Massachusetts.  —  Hall  v.  Tay,  131  Mass.  192. 
New  Jersey.  —  Bell    v.   Fleming,   12  N.  J. 
Eq.  13. 

New  York.  —  Truscott  v.  King,  6  Barb.  (N. 
Y.)  346;  McKinster  v.  Babcock,  26  N.  Y.  378; 
Farr  v.  Doxtater,  (Supm.  Ct.  Spec.  T.)  9  N.  Y. 
Supp.  141. 

Pennsylvania. —  Gordon  v.  Preston,  1  Watts 
(Pa.)  385,  26  Am.  Dec.  75. 

South  Carolina.  —  McAteer  v.  McAteer,  31 
S.  Car.  313;  Moses  v.  Hatfield,  27  S.  Car.  324; 
Calvert  v.  Nickles,  26  S.  Car.  304;  Fullwood  v. 
Blanding,  26  S.  Car.  312;  Walker  v.  Walker, 
17  S.  Car.  329. 

Canada.  —  Morrison  v.  Robinson,  ig  Grant 
Ch.  (U.  C.)  480;  Brovvnlee  v.  Cunningham, 
13  Grant  Ch.  (U.  C.)  586;  Inglis  v.  Gilchrist, 
10  Grant  Ch.  (U.  C.)  301;  Penn  v.  Lockwood,  1 
Grant  Ch.  (U.  C.)  547;  Mclntyre  v.  Thompson, 
6  Ont.  710. 

3.  Parol  Proof  of  Amount  of  Future  Advance.  — 

Hendon  v.  Mortis,  110  Ala.  106;  Hall  v.  Tay, 
131  Mass.  192;  Soule  v.  Albee,  31  Yt.  142. 

4.  Limitations  on  Rule. —  Murray  v.  Barney, 
34  Barb.  (N.  Y.)  336;  Truscott  >j.'  King,  6  N. 
Y.  147. 

5.  Covenants  —  In  General.  —  See   the  title 

Covenants,  vol.  8,  p.  43. 

6.  Covenant  for  Warranty  in  General.  —  See 
the  title  Covenants,  vol.  8,  p.  97. 

Materiality  of  Covenants  of  Warranty.  —  Todd 
v.  Johnson,  51  Iowa  192. 
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c.  Further  Assurance.  —  The  force  of  a  covenant  for  further  assurance 
in  a  mortgage  i*s  the  same  as  that  in  an  ordinary  conveyance.  Thus  under 
such  a  covenant  the  mortgagor  or  his  representative  may  be  required  to 
remedy  a  defect  in  the  mortgage,1  and  in  case  of  the  bankruptcy" of  a  tenant 
in  tail  who  has  mortgaged  his  interest  in  the  property  to  which  he  was 
entitled  in  tail  his  assigns  are  bound  by  the  covenant.2 

d.  Covenant  to  Pay.  —  It  is  usual  for  the  mortgagor  expressly  to  cove- 
nant to  pay  the  indebtedness,  but  the  insertion  of  such  a  covenant  is  unneces- 
sary, nor  is  it  necessary  that  a  mortgage  should  be  accompanied  by  a  personal 
obligation  of  the  mortgagor  to  pay  the  debt  secured,  or  attempted  to  be 
secured,  by  the  mortgage.3  Where,  however,  there  is  no  personal  obligation 
of  the  mortgagor  the  property  alone  is  charged  with  the  lien;  where  there  is 
a  personal  obligation  he  has  the  additional  security  of  such  obligation.4 

e.  Provision  for  Foreclosure  —  (i)  ///  General.  —  It  is  not  necessary 
that  a  mortgage  should  provide  for  its  foreclosure,5  for  an  absolute  deed 
intended  as  security  may  be  foreclosed  as  a  mortgage.6 

(2)  Default  in  Payment  of  Interest.  —  It  is  well  settled  that  an  agreement 
for  foreclosure  of  the  mortgage  on  default  of  the  payment  of  interest  is 
unnecessary.7 

f.  Power  of  Sale.  —  A  power  to  sell  and  convey  the  mortgaged  property 
in  order  to  satisfy  the  debt  or  obligation  secured  is  in  some  cases  conferred 
upon  the  mortgagee  by  the  mortgage;  but  such  a  power  is  not  a  necessary 
incident  of  a  mortgage.  Where  inserted  the  power  is  regarded  as  only  part 
of  the  security,  and  the  intentions  of  the  mortgagor  as  to  the  mode,  time,  and 
conditions  of  executing  the  power  must  be  strictly  observed.8 

g.  Time  of  Performance.  —  It  is  not  necessary  that  the  time  of  per- 
formance should  be  fixed  in  the  mortgage,9  since  the  time  may  depend  upon 
the  happening  of  a  contingency.10  Thus  a  stipulation  that  a  loan  shall  not  be 
called  in  so  long  as  interest  is  punctually  paid,  and  so  long  as  the  value  of  the 

Effect  of  Covenant  in  Purchase-money  Mort-  West  Virginia.  —  Davis  v.  Demming,  12  W. 

gages.  —  See  the  tiile  Purchase-money  Mort-  Va.  246. 

gages.  4.  Effect  of  Presence  or  Absence  of  Personal 

Subsequent  Acquisition  of  Title  by  Mortgagor.  Obligation.  —  Pioneer  Gold  Min.  Co.  :■.  Baker, 

—  See  the  title  Estoppel,  vol.  11,  p.  403,  and  10  Sawy.  (U.  S.)  539. 

infra,  this  title,  Lien  of  Mortgage  —  3.  c.  After-  5.  Mortgage  Need  Not  Provide  for  Foreclosure. 

acquired  Title.  — Scheibe  v.  Kennedy,  64  Wis.  564. 

1.  Remedy  of  Defect. —  Burgh  v.  Francis,  3  6.  Absolute  Deed  Foreclosed  as  Mortgage. — 
Swanst.  536,  note.  Ray  v.  Tatum,  (C.  C.  A.)  72  Fed.  Rep.  112; 

2.  Assigns  in  Bankruptcy  Bound  by  Covenant.  Morrow  v.  Jones,  41  Neb.  867. 

—  Pye  v.  Daubuz,  3  Bro.  C.  C.  595.  Absolute  Deed  Intended  as  Security. —  See  infra, 
8.  Covenant    to    Pay.  —  England  —  In    re  this  title.  Transactions  Either  Mortgages  or  Sales. 

Birchim,  (1895)  2  Ch.  7S6;  Goodman  v.  Grier-  7.  Nonpayment    of   Interest.  —  Voakam  v. 

son,  2  Ball  &  B.  278,  12  Rev.  Rep.  82.  While,  97  Cal.  286;  McFadden  v.  Mays  Land- 

United States.  —  Flagg  v.  Mann,  2  Sumn.(U.  ing,  etc.,  R.  Co.,  49  N.  J.  Eq.  176;  Ackerson 

S.)  486.  v.  Lodi  Branch  R.  Co.,  31  N.  J.  Eq.  42;  Scheibe 

California.  —  Garwood  v.  Wheaton,  12S  Cal.  zr.  Kennedy,  64  Wis.  64.    See  contra,  Brodribb 

399;  Husheon  v.  Husheon,  71  Cal.  407.  v.  Tibbets,  58  Cal.  6,  in  which  case  it  was  held 

Connecticut.  —  Bacon  v.  Brown,  19  Conn.  29.  that  in  the  absence  of  such  an  agreement  the 

Iowa.  —  Brown  v.  Cascaden,  43  Iowa  103.  mortgage  could  not  be  foreclosed  until  the  in- 

Maine.  —  Milchell  v.  Burnham,  44  Me.  286;  debtedness  became  due. 

Mills  v.  Darling,  43  Me.  565;  Smith  v.  Peo-  8.  Power  of  Sale.  —  For  a  full  discussion  of 

pie's  Bank,  24  Me.  191.  this  subject  see  the  title  Trust  Deeds  and 

Massachusetts.  —  Cook  v.  Johnson,  165  Mass.  Power-of-sale  Mortgages. 

245;  Campbell  v.  Dearborn,  109  Mass.  130,  12  9.  Fixture  of  Time  for  Performance  Unnecessary. 

Am.  Rep.  671;  Rice  v.  Rice,  4  Pick.  (Mass.)  349.  — Carnall  v.  Duval,  22  Ark.  136;  Eaton  v. 

Minnesota.  —  Niggeler  v.  Maurin,  34  Minn.  Truesdail,  40  Mich.  I;  Martin  v.  Stoddard,  127 

118;  Fisk  v.  Stewart,  24  Minn.  97.  N.  Y.  61;  Union  Cent.  L.  Ins.  Co.  v.  Curtis  35 

New  Hampshire.  —  Page  v.  Foster,  7  N.  H.  Ohio  St.  357;  Church  Erection  Fund  v.  First 

392.  Presb.  Church,  19  Wash.  455. 

New  York.  —  Glover  v,  Payne,  19  Wend.  10.  Time  May  Depend  on  Contingency.— Fetro W 

(N.  Y.)  518.  v.  Merriwether,  53  111.  275;  Delano  v.  Smith, 

Texas.  —  Stephens  v.  Sherrod,  6  Tex.  294,  142  Mass.  490;  Church  Erection  Fund  v.  First 

55  Am.  Dec.  776.  Presb.  Church,  19  Wash.  455. 
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mortgage  is  double  the  amount  of  indebtedness,  and  that  the  mortgage  '-hall 
not  be  foreclosed  until  after  written  notice  stating  when  performance  will  be 
necessary,  is  a  valid  one.1  Moreover,  if  no  time  be  fixed  in  the  mortgage  the 
law  will  supply  the  omitted  element  and  prescribe  that  performance  take  place 
within  a  reasonable  time.2 

h.  PAYMENT  OF  TAXES.  —  A  stipulation  that  the  mortgagor  will  during 
the  life  of  the  mortgage  keep  all  legal  taxes  and  charges  against  the  mortgaged 
premises  paid  as  the  same  become  due,  is  valid.3  So  also  the  mortgage  may 
provide  for  the  payment  of  taxes  by  the  mortgagee,  and  for  such  payment 
being  a  lien  on  the  mortgaged  property.4 

i.  ENFORCEMENT  OF  Claim.  —  A  stipulation  that  the  mortgagee  shall 
look  to  the  land  alone  for  the  satisfaction  of  his  claim  in  the  event  of  its  being 
necessary  for  him  to  resort  to  remedial  process  to  enforce  his  claim,  is  valid.5 

Postponement  of  Foreclosure.  —  The  mortgage  may  contain  an  agreement  pro- 
hibiting foreclosure  for  some  particular  breach  6  or  may  expressly  exclude  all 
right  of  foreclosure  until  a  specified  time.7  Thus  a  stipulation  requiring  the 
property  of  the  makers  of  a  note  secured  by  the  mortgage  to  be  exhausted 
before  foreclosure,  is  valid,  the  object  of  such  a  stipulation  being  to  protect 
the  mortgagor  from  the  consequences  of  his  being  required  in  the  first  instance 
to  pay  the  whole  debt.8 

j.  Stipulation  Clogging  Equity  ok  Redemption.  —  It  is  a  general 
rule  that  a  stipulation  in  a  mortgage  providing  that  upon  breach  of  its  con- 
dition the  title  of  the  mortgagee  shall  be  absolute  and  the  estate  irredeemable 
is  absolutely  void.9  The  question,  however,  whether  a  stipulation  contained 
in  the  mortgage  deed,  or  in  a  separate  instrument  made  at  the  same  time, 
under  which  he  may  upon  the  happening  of  some  event  or  contingency 
attempt  to  render  the  estate  irredeemable  and  obtain  an  absolute  ownership, 
is  valid,  is  discussed  elsewhere.10 

k.  Stipulation  for  Reconveyance.  —  A  provision  for  reconveyance 
on  payment  of  the  debt  is  unnecessary  in  a  jurisdiction  where  the  mortgage 
is  a  mere  lien.11 

/.  Provision  for  Redemption. — A  provision  for  redemption  is  unne- 
cessary, the  right  of  redemption  being  inherent  in  every  mortgage.1* 

m.  Stipulation  for  Mortgagor's  Possession.  —  Where  the  mortgage 
is  regarded  as  a  mere  lien,  a  stipulation  for  possession  by  the  mortgagor  until 
the  forfeiture  of  the  mortgage  is  not  necessary,  since  it  is  but  the  expression 
of  that  which  the  law  implies  in  the  absence  of  a  stipulation  to  the  contrary.13 

n.  Stipulation  for  Ascertainment  of  What  Is  Secured.  —  The 
mortgage  may  legally  contain  a  stipulation  prescribing  the  method  of  ascer- 
taining what  is  secured  by  it.14 

1.  Stipulation  for  Contingent  Time  of  Perform- 
ance.—  Branch  of  State  Bank  v.  Price,  8  Ohio 
St.  299. 

2.  Omission   Supplied    by  Law.  —  Brown  v. 
Brown,  103  Ind.  23. 

3.  Payment  of  Taxes  by  Mortgagor.  — Jones  v. 
Schulmeyer,  39  Ind.  119. 

4.  Payment  of  Taxes  by  Mortgagee.  —  Far  well 
v.  Bigelow,  112  Mich.  285,  citing  Jehle  v. 
Brooks,  112  Mich.  131. 

5.  Legality  of  Stipulation  Confining  Mortgagee 
to  Land  Mortgaged.  —  Cook  v.  Johnson,  165 
Mass.  245;  Bill  v.  Wyeth,  99  Mass.  338;  Grable 
v.  Beatty,  56  Neb.  642;  Donaho  v.  Bales, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  409. 

Stipulation  Prohibiting  General  Execution  under 
Iowa  Statute. — Kennion  v.  Kelsey,  10  Iowa  443. 

6.  Agreement  Qualifying  Right  of  Foreclosure 
for  Particular  Breach.  —  Scheibe  v.  Kennedy,  64 
Wis.  564. 

7.  Temporary  Exclusion  of  Bight  to  Foreclose.  — 
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Burrowes  v.  Molloy,  2  J.  &  La  T.  521;  Keith 
v.  McLaughlin,  105  Ala.  339. 

8.  Stipulation  Protecting  Mortgagor  from  Direct 
Personal  Liability.  —  Riblet  v.  Davis,  24  Ohio 
St.  114. 

9.  Stipulation  Clogging  Equity  of  Redemption. 

—  Walling  v.  Aikin,  1  McMulI.  Eq.  (S.  Car.)  1. 

10.  See  the  title  Equity  of  Redemption,  vol. 
11,  p.  243. 

11.  Stipulation  for  Beconveyance.  —  Morrow  v. 

Morgan,  48  Tex.  304. 

12.  Provision  for  Redemption— The  question 
whether  an  express  provision  for  redemption 
is  necessary  is  discussed  elsewhere;  see  the 
title  Equity  of  Redemption,  vol.  11,  p.  208, 
and  infra,  this  title,  Transactions  Either  Mori- 
gages  or  Sales. 

13.  Stipulation  for  Possession  by  Mortgagor. — 
Morrow  v.  Morgan,  48  Tex.  304. 

14.  Emery  v.  Owings,  7  Gill  (Md.)488,  48  Am. 
Dec.  580. 
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o.  Stipulation  for  Maturity  of  Entire  Debt  — (i)  In  General.— 
A  mortgage  may  legally  contain  astipulation  that  the  entire  debt  shall  mature 
on  a  failure  to  pay,  when  due,  taxes,1  assessments,2  insurance,3  or  an  instal- 
ment of  the  principal4  or  interest,5  or  that  it  may  mature  under  a  like  state 
of  facts  at  the  option  of  the  mortgagee.6 

Such  a  Stipulation  Is  Regarded  Not  in  the  Nature  of  a  Penalty  or  forfeiture,7  but  as  an 
agreement  for  an  earlier  maturity  of  the  indebtedness  than  is  expressed  on 
the  face  of  the  mortgage  or  in  a  writing  to  be  construed  with  it.s 

Such  a  Clause  Is  Permissive  and  Not  Compulsory,  the  indebtedness  not  maturing 
unless  the  option  is  exercised.9 

The  stipulation  Being  a  Continuing  One  may  be  taken  advantage  of  by  the  mort- 

1.  Stipulation  for  Maturity  of  Entire  Debt  — 

Taxes. — Parker  v.  Olliver,  106  Ala.  549;  Brickell 
v.  Batchelder,  62  Cal.  623;  Niccolls  v.  Penin- 
sular Stove  Co.,  48  III.  App.  317;  Swearingen 
v.  Lahner,  93  Iowa  147,  57  Am.  St.  Rep.  261; 
Harrington  v.  Christie,  47  lovva  319;  Pope  v. 
Durant,  26  Iowa  233;  Ell  wood  v.  Wolcott,  32 
Kan.  526;  Williams  v.  Townsend,  31  N.  Y. 
411;  O'Connor  v.  Shinman,  (Supm.  Ct.  Spec. 
T.)  48  How.  Pr.  (N.  Y.j  126;  Shaw  v.  Wellman, 

59  Hun  (N.  YO447;  Basse  v.  Gallegger,  7  Wis. 
442,  76  Am.  Dec.  225. 

In  Kansas  a  stipulation  that  the  entire 
amount  of  the  debt  shall  mature  upon  a  fail- 
ure of  the  mortgagor  to  pay  taxes  is  not  pro- 
hibited by  statute,  nor  is  it  against  pub- 
lic policy.  Stanclift  v.  Norton,  11  Kan. 
218. 

2.  Assessments.  —  Williams  v.  Townsend,  31 
N.  Y.  411. 

3.  Insurance.  —  Niccolls  v.  Peninsular  Stove 
Co.,  48  III.  App.  317;  New  York  City  Baptist 
Mission  Soc.  v.  Tabernacle  Baptist  Church, 
(Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.)  699. 

4.  Instalment  of  Principal.  —  Mulcahey  v. 
Strauss,  151  111.  70;  Hooclless  v.  Reid,  112  III, 
105;  Gibbons  v.  Hoag,  95  111.  45:  Heath  v. 
Hall,  60  111.  344;  Moore  v.  Sargent,  112  Ind. 
484;  Cassidy  v.  Caton,  47  Iowa  22;  Sloat  v. 
Bean,  47  Iowa  60;  Mobray  v.  Leckie,  42  Md. 
474;  Reddick  v.  Gressman,  49  Mo.  389;  Pope 
v.  Hooper,  6  Neb.  178. 

5.  Instalment  of  Interest. — Still  well  v.  Adams, 
29  Ark.  346;  Hewitt  v.  Dean,  91  Cal.  5; 
Whitcher  v.  Webb,  44  Cal.  127;  Heath  v.  Hall, 

60  111.  344;  Swearingen  v.  Lahner,  93  Iowa 
147,  57  Am.  St.  Rep.  261;  Sloat  v.  Bean,  47 
Iowa  60;  Pope  v.  Durant,  26  Iowa  233;  Evans 
v.  Baker,  5  Kan.  App.  68;  Rogers  v.  Hodgson, 
46  Kan.  276;  Wilcox  v.  Allen,  36  Mich.  160; 
Mobray  v.  Leckie,  42  Md.  474;  Lowenslein  v. 
Phelan,  17  Neb.  429;  Rubens  v.  Prindle,  44 
Barb.  (N.  Y.) 336;  D  wight,  v.  Webster,  32  Barb. 
(N.  Y.)47;  Ferris  v.  Ferris,  28  Barb.  (N.  Y.) 
29;  Gulden  v.  O'Byrne,  7  Phila.  (Pa.)  93; 
Basse  v.  Gallegger,  7  Wis.  442,  76  Am.  Dec. 
225. 

6.  Stipulation  for  Maturity  at  Option  of  Mort- 
gagee.—  United  States. — Wilson  v.  Winter,  6 
Fed.  Rep.  16. 

California.  —  Fletcher  Dsnnison,  101  Cal. 
292;  Clemens  v.  Luce,  101  Cal.  432;  Hewitt  v. 
Dean,  91  Cal  5;  Monroe  v.  Fohl,  72  Cal.  56S; 
Whitcher  v.  Webb,  44  Cal.  127. 

Illinois.  —  Mulcahey  v.  Strauss,  rsi  111.  70; 
Heffron  v.  Gage,  149  111.  182;  Harper  v.  Ely, 
56  III.  179;  Niccolls  v.  Peninsular  Stove  Co., 
48  111.  App.  317. 


Iowa.  — Swearingen  v.  Lahner,  93  Iowa  147, 
57  Am.  St.  Rep.  261. 

Kansas.  —  Kansas  L.  &  T.  Co.  v.  Gill,  2 
Kan.  App.  488. 

Michigan.  —  Hawes  v.  Detroit  F.  &  M.  Ins. 
Co.,  109  Mich.  324,  63  Am.  St  Rep.  581. 

Nebraska.  —  Lantry  v.  French,  33  Neb.  524. 
New  York. —  Williams  v.  Townsend,  31  N.  Y. 
411;  Valentine  v.  Van  Wagner,  37  Barb.  (N.  Y.) 
60;  Rubens  v.  Prindle,  44  Barb.  (N.  Y.)  336; 
Tienor  v  Le  Count  84  Hun  (N.  Y.)  426;  Os- 
borne v.  Keicham,  76  Hun  (N.  Y.)  325;  Shaw 
v.  Wellman,  59  Hun  (N.  Y.)  447;  Dunn  v. 
Sharpe,  (Supm.  Ct.  Spec.  T.)  9  Misc.  (N.  Y.) 
636. 

Tennessee.  —  Bird  v.  Olmstead,  (Tenn.  Ch. 
1899)  53  S.  W.  Rep.  978. 

Wisconsin.  —  Basse  v.  Gallegger,  7  Wis.  442, 
76  Am.  Dec.  225. 

7.  Stipulation  Not  a  Penalty  or  Forfeiture  — 
England.  —  Sterne  v.  Beck,  1  De  G.  J.  &.  S. 
595;  Wallingford  v.  Mutual  Soc,  5  App.  Cas. 
685. 

Alabama.  —  Parker  v.  Olliver,  106  Ala.  549. 
California.  —  Whitcher  v.  Webb,  44  Cal.  127. 
Illinois.  —  Hoodless  v.  Reid.   112  111.  105; 
Ottawa  Northern  Plank  Road  Co.  v.  Murray, 
15  111.  336. 

Indiana.  —  Moore  v.  Sargent,  112  Ind.  484. 
Iowa.  —  Swearingen  v.  Lahner,  93  Iowa  147, 
57  Am.  St.  Rep.  261. 

Maryland.  —  Mobray  v  Leckie,  42  Md.  474; 
Schooley  v.  Romain,  31  Md.  574. 

Nebraska.  —  Pope  Hooper,  6  Neb.  178; 
Beisel  v.  Artnian.  10  Neb.  181. 

New  York.  —  Valentine  n.  Van  Wagner,  37 
Barb.  (N.  Y.)6o;  Ferris  Ferris,  28  Barb.  (N. 
Y.)  29;  Hale  v.  Gouverneui,  4  Edw.  (N.  Y.) 
207;  O'Connor  v.  Shipman,  (Supm.  Ct.  Spec. 
T.)  48  How.  Pr.  (N.  Y.)  126. 

See  contra,  Tiernan  v.  Hinman,  16  111.  400, 
in  which  case  the  court  said  that  a  foreclosure 
for  all  of  the  instalments  of  principal  on  de- 
fault in  the  payment  of  one  would  be  in  the 
nature  of  a  penalty,  but  that  if  the  instalment 
had  been  payable  with  interest  the  case  would 
have  been  otherwise.  See  also  Wilcox  v. 
Allen,  36  Mich.  160. 

8.  Stipulation  Regarded  as  Agreement  for  Early 
Maturity.  —  Moore  ::.  Sargent,  112  Ind.  484; 
Swearingen  v.  Lahner,  93  Iowa  147,  57  Am. 
St.  Rep. ^261. 

So  Long  as  the  Stipulation  Only  Accelerates  Pay- 
ment of  the  existing  debt,  it  involves  nothing  in 
common  with  a  penalty  or  forfeiture.  Parker 
v.  Olliver.  106  Ala.  549. 

9.  Permissive  Nature  of  Clause.  —  Lowenstein 
v.  Phelan,  17  Neb.  429. 
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gagee  at  any  time  when  the  contingency  shall  happen,  a  failure  to  exercise 
the  option  in  one  instance  not  precluding  its  exercise  on  a  subsequent 
occasion.* 

Certainty.  — A  stipulation  for  maturity  of  the  whole  debt  must  be  definite 
and  certain  in  order  that  the  mortgagee  may  take  advantage  of  it.? 

Necessity  of  Strict  Compliance  with  Stipulation.  —  Where  the  mortgage  contains  a 
clause  accelerating  the  maturity  of  the  debt,  its  provisions  must  be  strictly 
followed.3 

(2)  Construction  of  Stipulation.  —  A  stipulation  for  the  maturity  of  the 
entire  debt  must  be  construed,  and  the  intention  of  the  parties  ascertained,  by 
the  same  rules  as  other  contracts.4 

p.  Stipulations  for  Collateral  Advantage. — The  principle  is 
clearly  established  that  a  mortgagee  cannot  obtain  a  distinct  collateral  advan- 
tage under  the  color  of  the  mortgage.  This  rule  of  law  probably  had  its 
origin  in  the  usury  laws;  still  the  authorities  do  not  rest  entirely  upon  the 
ground  of  usury,  and  the  principle  is  not  affected  where  such  laws  do  not 
exist.5  Thus  a  stipulation  that  the  mortgagee  shall  be  paid  a  commission  for 
receiving  rents  in  case  of  an  entry  by  him  is  generally  invalid.6  So,  also,  the 
mortgagee  cannot  stipulate  to  be  receiver  of  the  rents  and  profits  with  the 
commission,*  though  he  may  stipulate  for  the  appointment  of  a  receiver  to 
be  paid  by  the  mortgagor.** 

stipulations  for  Bonus.  —  Where,  however,  in  the  negotiations  for  a  loan  to  be 
secured  by  a  mortgage,  the  mortgagee  stipulates  for  a  bonus  in  consideration 
of  advancing  the  money  and  in  addition  to  the  interest,  the  stipulation  is  valid 
in  a  case  where  he  deducts  the  amount  at  the  time  from  the  loan  and  only 
advances  the  balance,  or  if  the  amount  of  the  bonus  is  afterwards  paid  and 
settled.9 

q.  RECEIVERSHIP.  —  The  mortgage  may  provide,  in  case  of  default  by  the 
mortgagor,  for  the  appointment  of  a  receiver  to  collect  the  rents  and  profits  of 

1.  Continuing  Nature  of  Stipulation.  —  Parker  Ct.  Spec.  T.)  9  Misc.  (N.  Y.)  636.  Compare 
v.  Olliver,  106  Ala.  549-  Price  v.  Wood,  76  Hun  (N.  Y.)  318. 

2.  Necessity  of  Certainty.  —  Noble  v.  Greer,  48  Mortgage  Partly  Written  and  Partly  Printed. 
Kan  4r.  — Where  there  is  no  conflict  between  the  pro- 
Phraseology  Insufficient  to  Give  Mortgagee  an  visions  of  a  note  and  the  terms  of  the  mort- 

Option  to  Mature  Debt.  —  San  Luis  Obispo  Bank  gage  as  to  when  the  whole  indebtedness  is  to 

v.  Johnson,  53  Cal.  99  mature,  the  fact  that  certain  provisions  of  the 

Stipulation  Cannot  Be  Added  by  Court.  —  Where  one  are  printed  and  certain  provisions  of  the 

the  mortgage  does  not  contain  a  clause  accel-  other   are    written    is    entirely  immaterial, 

erating  the  maturity  of  the  debt,  a  court  cannot  Clemens  v.  Luce.  101  Cal.  432. 

ingraft  one.    Jones  v.  Ramsey,  3  111.  App.  303;  Limitation  of  Stipulation  for  Maturity  bv  other 

McFadden  v.  Mays  Landing,  etc.,  R.  Co.,  49  provisions  of  mortgage.  —  Keith  v.  McLaugh- 

N.  J.  Eq.  17b.  tin,  105  Ala.  339;  Wisner  v.  Chamberlin,  117 

3.  Necessity  of  Strict  Compliance  with  Clause  111.  568. 

Accelerating  Maturity.  —  Mobray  v.  Leckie.  42  5.  Illegality  of  Stipulation  for  Collateral  Ad- 

Md.  474;  McFadden --.  Mays  Landing,  etc.,  R.  vantage.  —  Chambers  v.  Goldwin,  9  Ves,  Jr. 

Co..  49  N.  J.  Eq.  176;  Randolph  v.  Middleton,  254;  Webb  v.  Rorke,  2  Sch.  &  Lef.  661;  Lang- 

26  N.  J.  Eq.  546.  staff e  v.  Fenwick,  10  Ves.  Jr.  405;  Leith  v. 

Option  in  Mortgagee.  —  The  mortgagee  has  Irvine,  1  Myl.  &  K.  277;  Jennings  z:  Ward,  2 

the  privilege  of  declaring  the  whole  debt  due  Vern.  520;  Edmunds  1:  Povey,  1  Vern.  187; 

for  default  in  the  payment  of  interest,  and  not  Matthison  v.  Clarke,  3  Drew  3;'Broad  v.  Selfe, 

the  mortgagor.    Cox  v.  Kille,  50  N.  J.  Eq.  176.  9  Jur.  N.  S.  885;  Eyre  v.  Hughes.  2  Ch.  D. 

4.  Construction  of  Mortgage  —  In  General.—  148;  James  v.  Kerr,  40  Ch.  D.  449;  Barrett  v. 
See  infra,  this  title.  Interpretation  and  Construe*  Hartley,  L.  R.  2  Eq.  789;  Mainland  v.  Upjohn, 
Hon  of  Mortgages,    and    generally    the    title  41  Ch.  D.  126. 

Interpretation  and  Construction,  vol.  17,  6.  Stipulation  for  Compensation  for  Care  and 

P-  lr-  Management  Not   Valid.  —  Snow  v.  Warwick 

Construction  of  Stipulation.  —  Swearingen  v.  Sav.  Inst.,  17  R.  I.  66;  Shultz  v.  Jerrard,  (N. 

Lahner,  93  Iowa  147.  57  Am.  St.  Rep.  261.  J.  18S6)  2  Cent.  Rep.  211;  Clark  v.  Smith,  1 

Construction  Must  Not  Pervert  the  Language  N.  J.  Eq.  122. 

Employed.  —  Reddick  v.  Gressman,  49  Mo.  389.  7.  Stipulation  for  Fees  as  Receiver  Invalid. — 

Application  of  Default  Clause  to  Future  Ad-  Carew  v.  Johnston,  2  Sch.  &  Lef.  301. 

vances  where  there  is  no  other  indebtedness  to  8.  Chambers  v.  Goldwin  9  Ves.  Jr.  271. 

which  it  can  apply.    Dunn  v.  Sharpe,  (Supm.  9.  Validity  of  Stipulation  for  Bonus.  —  Potter 
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the  mortgaged  premises  and  apply  the  same  to  the  payment  of  the  indebted- 
ness.1 In  some  jurisdictions,  however,  where  the  mortgagor  is  not  entitled 
to  the  rents  and  profits  of  the  mortgaged  premises  until  such  time  as  his  title 
is  divested  by  a  perfected  foreclosure,  a  stipulation  for  the  appointment  of  a 
receiver  is  invalid.3 

r.  ATTORNEY'S  Fees.  —  A  reasonable  attorney's  fee  in  case  of  foreclosure 
may  as  a  general  rule  be  stipulated  for  in  the  mortgage  and  recovered  even 
against  subsequent  incumbrancers,3  unless  such  a  stipulation  is  resorted  to  as 
a  color  for  usury.4  In  some  states,  however,  these  stipulations  are  looked 
upon  as  contrary  to  the  policy  of  the  law,5  or  only  valid  when  sanctioned  by 
statute.6 

s.  Interest.  —  The  validity  or  invalidity  of  stipulations  in  a  mortgage 
respecting  the  payment  of  interest  is  dealt  with  elsewhere.7 

9.  Illegality,  Usury,  and  Fraud  upon  Creditors  —  a.  Illegality.  —  In 
accordance  with  the  principles  applicable  to  contracts  generally  the  mortgage 
must  not  be  contrary  to  statute  or  public  policy.8 

v.  Edwards,  26  L.  J.  Ch.  468;  Mainland  v.  Up- 
john, 41  Ch.  D.  126. 

1.  Validity  of  Stipulation  for  Receivership.  — 
Nir.colls  v.  Peninsular  Stove  Co.,  48  III.  App. 
317;  Bryson  v.  James,  55  N.  Y.  Super.  Ct.  374; 
MacKellar  v.  Rogers,  52  N.  Y.  Super.  Ct.  360. 

Effect  of  Mortgagor's  Death  on  Stipulation.  — 
In  re  Hale,  68  L.  J.  Ch.  517,  (1899)  2  Ch.  107, 
80  L.  T.  N.  S.  827. 

Receiver  Regarded  as  Mortgagor's  Agent.  — 
In  re  Hale,  79  L.  T.  N.  S.  468. 

Appointment  of  Receivers  in  General.  —  See  the 
title  Receivers. 

2.  Invalidity  of  Stipulation  in  Some  Jurisdic- 
tions.—  Couper  7>.  Shirley,  (C.  C.  A.)  75  Fed. 
Rep.  168;  Hazehine  v.  Granger,  44  Mich.  503; 
Norfor  v.  Busby,  19  Wash.  450. 

3.  Validity  of  Stipulation  for  Attorneys'  Fees.  — ■ 
See  the  title  Foreclosure  of  Mortgages,  vol. 
13,  p.  823,  and  the  following  additional  cases: 
Danforth  v.  Charles,  1  Dak.  273;  Piasa  Bluffs 
Imp.  Co.  v.  Evers,  65  111.  App.  205;  Jones  v. 
Schulmeyer,  39  Ind.  119;  Schmidt  v.  Potter, 
35  Iowa  426;  Simon  v.  Haifleigh,  2r  La.  Ann. 
607;  Gordon  v.  Decker,  19  Wash.  188;  Scholey 
v.  De  Mattos,  18  Wash.  504;  Mosher  v.  Cha- 
pin,  12  Wis.  453. 

A  Statute  Limiting  the  Lien  of  the  Mortgage  to 
the  Indebtedness  Expressed  on  Its  Face  does  not 
affect  a  stipulation  for  the  payment  of  attor- 
neys' fees.    Maus  v.  McKellip,  38  Md.  231. 

An  Allowance  of  Fees  Is  Erroneous  even  if  there 
is  a  stipulation,  when  the  mortgage  is  not  a 
security  therefor.  Irvine  v.  Perry,  ng  Cal. 
352. 

A  Mortgage  Securing  a  Note  Providing  for  At- 
torney's Fees  in  the  event  of  suit  thereon  does 
not  secure  such  fees  when  it  states  merely  that 
it  is  given  as  security  for  the  payment  of  the 
principal  sum  of  the  note.  Rafferty  v.  High, 
(Cal.  1895)  41  Pac.  Rep.  48Q. 

Reasonableness  of  Fee. —  Edwards  v.  Grand, 
121  Cal.  254;  Vermont  L.  &  T.  Co.  v.  Greer, 
19  Wash.  6n. 

Evidence  of  What  Is  a  Reasonable  Attorney's  Fee 
Is  Admissible  under  a  stipulation  to  pay  all  at- 
torneys' fees.  Clawson  v.  Munson,  55  111.  394. 
See  also  Tholen  v.  Duffy,  7  Kan.  405. 

Whether  Penalty  or  Not.  —  As  to  whether  a 
stipulation  for  an  attorney's  fee  is  to  be  re- 
garded as  a  penalty  or  not,  see  Robinson  v. 
Loomis,  51  Pa.  St.  78. 


4.  Usurious  Stipulation. — Fidelity  Sav.  Assoc. 
v.  Shea.  (Idaho  1899)  55  Pac.  Rep.  1022. 

Usurious  Character  of  Stipulation.  —  See  the 
title  Usury. 

5.  Stipulation  Contrary  to  Public  Policy.  —  Sage 
v.  Riggs,  12  Mi:h.  313. 

Enforcement  of  Stipulation  in  Foreign  State.  — 
It  has  been  held  that  a  provision  for  attorneys' 
fees,  even  if  legal  in  the  state  where  the  mort- 
gage was  executed,  cannot  be  enforced  in  a 
state  where  the  provision  is  not  permitted. 
Johnston  v.  Rogers,  (Ky.  1897)43  S.  W.  Rep. 
234- 

6.  Kittermaster  v.  Brossard,  105  Mich.  219, 
55  Am.  St.  Rep.  437;  Wilkinson  v.  Baxter,  97 
Mich.  536;  Damon  v.  Deeves,  62  Mich.  465; 
Kennedy  v.  Brown,  50  Mich.  336;  Boisford  v. 
Botsford,  49  Mich.  31;  Louder  v.  Burch,  47 
Mich,  in;  Millard  v.  Truax,  47  Mich.  251,  50 
Mich.  343;  Vosburgh  z.  Lay,  45  Mich.  455; 
Parks  v.  Allen,  42  Mich.  482;  Canfield  w.  Conk- 
ling,  41  Mich.  371;  Mver  v.  Hart,  40  Mich. 
517,  29  Am.  Rep.  553;  Van  Marter  v.  McMil- 
lan, 39  Mich.  304;  Harduick  v.  Bassett,  29 
Mich.  17. 

7.  Stipulations  Respecting  Interest.  —  See  the 
title  Interest,  vol.  16,  p.  1048;  and  see  gen- 
erally the  u'lle  Usury. 

8.  General  Principles.  —  See  the  title  Illegal 
Contracts,  vol.  15.  p.  927. 

Application  of  Principles  to  Mortgages  —  Illegal 
Character  of  Loan.  —  Micou  Ashursi,  55  Ala. 
607;  Scheible  v.  Bacho,  41  Ala  423;  Slillman 
v.  Loonev,  3  Coldw.  (Tenn.)  20. 

Mortgage  of  Public  Land  Before  Entry.  —  Brew- 
ster v.  Madden,  15  Kan.  249. 

Mortgage  Between  Citizens  of  States  Forbidden 
to  Contract  Together.  —  Hyatt  t  James,  2  Bush 
(Ky  )  463,  92  Am.  Dec.  505. 

Stipulation  to  Recover  Amount  of  Indebtedness 
in  a  District  Other  than  Where  the  Mortgagor 
Resides.  —  Jex  v.  Keary,  18  La.  Ann.  81. 

Mortgage  of  Several  Parcels  of  Land  Contained 
in  One  Inclosure.  —  Yale  v.  Sterenson,  58  Mich. 
537- 

Mortgages  to  Land  Commissioners.  —  U.  S. 
Deposit  Fund  Com'rs  v.  Chase,  6  Barb.  (N.  Y.) 
37;  New  York  L.  Ins.,  etc.,  Co.  v.  Staats,  21 
Barb.  (N.  Y.)  570. 

Mortgages  Securing  Loans  Made  Without  License 
—  Idaho.  —  Vermont  L.  &T  Co.  v.  Hoffman, 
(Idaho  1S97)  49  Pac.  Rep.  314. 
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b.  USURY.  — What  provisions  in  a  mortgage  are  usurious,  and  whether  or 
not  a  mortgage  is  void  on  the  ground  of  usury,  will  be  discussed  elsewhere.1 

c.  Fraud  upon  Creditors.  —  Where  the  intention  of  a  mortgage  is  to 
defraud  creditors,  the  mortgage  is  as  a  general  rule  binding  upon  the  moitgagor 
and  mortgagee  though  void  as  to  creditors,  in  the  same  manner  as  other 
fraudulent  contracts  are.* 

V.  Transactions  Either  Mortgages  or  Sales  —  1.  Where  and  in  What 
Proceedings  Deed  Prima  Facie  a  Sale  Regarded  as  Mortgage  —  jurisdiction  in  Equity. 
—  The  question  whether  an  instrument  prima  facie  a  sale  either  absolute  or 
conditional  can,  if  intended  as  a  security,  be  sustained  as  a  mortgage  is  one 
that  can  only  be  settled  by  a  court  of  equity.3 


Invalidity  of  Mortgages  Designed  to  Avoid 
Payment  of  Taxos.  —  Drexler  v.  Tyrrell,  15  Nev. 
114.  See  also  Nichols  v.  Weed  Sewing  Mach. 
Co.,  27  Hun  (N.  Y.)  200. 

Mortgages  Covering  Land  in  Two  Counties.  — 
Denny  v.  McCown,  34  Oregon  47. 

Mortgages  to  Secure  Charnpertous  Contracts.  — 
Gilbert  v.  Holmes,  64  111.  548. 

Mortgages  Securing  Debts  Incurred  by  Illegal 
Sales  of  Liquor.  —  McLaughlin  v.  Cosgrove,  90, 
Mass.  4;  Baker  v.  Collins,  9  Allen  (Mass.)  253; 
Shaw  v.  Carpenter,  54  Vt.  155,  41  Am.  Rep.  837. 

1.  Usury. —  See  the  title  Usury. 

2.  Intention  to  Defraud  Creditors  —  England. 
—  Osborn  v,  Lea,  9  Mod.  96;  Jones  v.  Mac- 
kenzie, 7  W.  R.  717. 

United  States.  —  Blennerhassett  v.  Sherman, 
105  U.  S.  100. 

Alabama. — Crawford  v.  Kirksey,  55  Ala. 
282,  28  Am.  Rep.  704;  Hall  v.  Heydon,  41  Ala. 
242;  Price  v.  Masterson,  35  Ala.  483;  Troy  v. 
Smith,  33  Ala.  469:  Wiley  v.  Knight,  27  Ala. 
336;  Tickner  v.  VViswall,  9  Ala.  305. 

Arkansas.  —  Lund  v.  Fletcher,  39  Ark.  325, 
43  Am.  Rep.  270. 

California. — Tully  v.  Harloe,  35  Cal.  302, 
95  Am.  Dec.  102. 

Georgia.  —  Solomon  v.  Spaiks,  27  Ga.  305. 

Illinois.  —  Herkelrath  v.  Stookey,  63  111.  486. 

Indiana. — Davenport  v.  Foulke,  68  Ind. 
382,  34  Am.  Rep.  265. 

Iowa.  —  Lyon  v.  Mcllvaine,  24  Iowa  9; 
Lampson  v.  Arnold,  19  Iowa  479. 

Kansas.  —  Watkins  v.  Houck,  44  Kan.  502; 
Winstead  v.  Hulme,  32  Kan.  568. 

Kentucky. — Jones  v.  Jenkins,  83  Ky.  391; 
Kennard  v.  Adams,  11  B.  Mon.  (Ky.)  102; 
Robinson  v.  Collier,  11  B.  Mon.  (Ky.)  332,  52 
Am.  Dec.  572;  Thompson  v.  Drake,  3  B.  Mon. 
(Ky.)  565;  Sawyers  v.  Langford,  5  Bush  (Ky.) 
539- 

Louisiana.  —  Brewer  v.  Gay,  24  La.  Ann.  35; 
Masson  v.  Saloy,  12  La.  Ann.  776;  Cole  v. 
Lovenskiold,  12  La.  Ann.  16;  Cabrol  v.  Gour- 
dain,  10  La.  Ann.  687. 

Massachusetts. —  Giddingst/.  Sears,  115  Mass. 
505;  Hulsman  v.  Whitman,  109  Mass.  411; 
Banfield  v.  Whipple,  14  Allen  (Mass.)  13; 
Crowninshield  v.  Kittridge,  7  Met.  (Mass.)  520; 
Commercial  Bank  v.  Cunningham,  24  Pick. 
(Mass.)  270,  35  Am.  Dec.  322. 

Michigan.  —  Marshall  v.  Blass,  82  Mich.  518. 

Mississippi.  —  Parkhurst  v.  McGraw,  24 
Miss.  134. 

Missouri.  —  States.  Nauert,  2  Mo.  App.  295. 

New  Hampshire.  —  Prescott  v.  Hayes,  43 
N.  H.  593;  Angier  v.  Ash,  26  N.  H.  99;  Mars- 
ton  v.  Biackett,  9  N.  H.  336. 


New  York.  —  Robinson  v.  Stewart.  10  N.  Y. 
189;  Carpenter  v.  Muren.  42  Batb.  (N.  Y.)  300; 
Tripp  v.  Vincent,  3  Batb.  Ch.  (N.  Y.)  613. 
Oregon.  —  Orton  v.  Orton,  7  Oregon  478. 
Pennsylvania.  —  Hays  v.  Hays,  179  Pa.  St- 
277. 

South  Carolina.  —  South  Carolina  Loan,  etc., 
Co.  v.  McPherson,  26  S.  Car.  431;  Maples  v. 
Maples,  Rice  Eq.  (S.  Car.)  300. 

Tennessee.  —  Thurman  v.  Jenkins,  2  Baxt. 
(Tenn.)  426;  McGavock  v.  Deery,  1  Coldw. 
(Tenn.)  265;  Turberville  v.  Gibson,  5 
Heisk.  (Tenn.)  565;  Peacock  v.  Tompkins, 
Meigs  (Tenn.)  317;  Darwin  v.  Handley,  3 
Yerg.  (Tenn.)  502. 

Texas.  —  Peiser  v.  Peticolas,  50  Tex.  638,  32 
Am.  Rep.  621. 

Vermont.  —  Gibson  v.  Seymour,  3  Vt.  565. 
For  a  full  discussion  of  this  subject  see  the 
title  Fraudulent  Sales  and  Conveyances, 
vol.  14,  p.  272. 

3.  Jurisdiction  in  Equity  —  United  States. — 
Jackson  v.  Lawrence,  117  U.  S.  679;  Teal  z. 
Walker,  111  U.  S.  242;  Peugh  v.  Davis,  96  U. 
S.  332;  Dow  v.  Chamberlin,  5  McLean  (U.  S.) 
282;'  Villa  v.  Rodriguez,  12  Wall.  (U.  S  )  326; 
Hughes  v.  Edwards,  9  Wheat.  (U.  S.)  489. 

Alabama.  —  Tennessee  Coal,  etc.,  Co.  v. 
Wheeler,  125  Ala.  538;  Ingram  v.  Illges,  98 
Ala.  511;  Sims  v.  Gaines,  64  Ala.  392;  Chapman 
v.  Hughes,  14  Ala.  218. 

California.  —  Booth  v.  Hoskins,  75  Cal.  271; 
Raynor  v.  Drew,  72  Cal.  307;  Husheon  v. 
Husheon,  71  Cal.  407;  Bettis  v.  Townsend,  61 
Cal.  333;  Vance  v.  Lincoln,  38  Cal.  586;  Mei- 
ritt  v.  Judd,  14  Cal.  59;  Ferguson  v.  Miller,  4 
Cal.  97. 

Colorado.  —  Whitsett  v.  Kershow,  4  Colo.  419. 
Connecticut.  —  Adams  v.  Adams,  51  Conn. 
544;  French  p.  Burns,  35  Conn.  359 

jDelaware.  —  Walker  v.  Farmers'  Bank,  8 
Houst.  (Del.)  258. 

District  of  Columbia.  —  Hayward  r.  Maysc, 
1  App.  Cas.  (D.  C.)  133. 

Florida.  —  Florida  First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  379;  Shear  v.  Robinson,  18 
Fla.  379. 

Georgia.  —  Clark  v.  Lyon,  46  Ga.  202. 
Idaho.  —  Kelley  v.  Leachman,  2  Idaho  1112; 
Wilson  v.  Thompson,  (Idaho  1896)  43  Pac. 
Rep.  557. 

Illinois.  —  Darst  v.  Murphy,  119  111.  343; 
Klock  v.  Walter,  70  111.  416;  Reigard  v.  Mc- 
Neil, 38  111.  400;  De  Wolf  v.  Strader,  26  111. 
225,  79  Am.  Dec.  371;  Tillson  v.  Moulton,  23 
111.  648;  Bernhard  v.  Bruner,  65  111.  App.  641; 
Angell  v.  Jewett,  58  111.  App.  596. 

Indiana.  —  Hanlon  v.  Doherty,  109  Ind.  37; 
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in  What  Proceedings.  —  The  question  whether  a  transaction  is  a  mortgage  or 
not  usually  arises  either  in  a  suit  to  redeem  as  from  a  mortgage  or  in  a  suit 
to  foreclose  as  a  mortgage,  and  presumably  it  may  arise  in  a  proceeding  to  set 
aside,  reform,  or  cancel  the  deed.1 

2.  By  Whom  Question  Raised.  —  The  grantor,  his  administrators,  judgment 
creditors,  and  possibly  his  children,  have  been  held  to  have  a  right  to  have  a 
deed  absolute  on  its  face  declared  a  mortgage,  and  in  like  manner  the  right 
may  be  asserted  by  the  grantee  and  his  executors.3 


Landers  v.  Beck,  92  Ind.  49;  Graham  v.  Gra- 
ham, 55  Ind.  23;  Harbison  v.  Lemon,  3  Blackf. 
(Ind.)  51,  23  Am.  Dec.  376. 

Iowa.  —  Dunton  v.  McCook,  93  Iowa  258; 
Byers  v.  Johnson,  89  Iowa  278;  Wilson  v. 
Patrick,  34  Iowa  362;  Trucks  v.  Lindsey,  18 
Iowa  504;  Montgomery  v.  Chadwick,  7  Iowa 
114. 

Kansas. — Overslreet  v.  Baxter,  30  Kan.  5;; 
McDonald  v.  Kellogg,  30  Kan.  170;  Bennett 
v.  Wolverton,  24  Kan.  284;  Glynn  v.  Home 
Bldg.  Assoc..  22  Kan.  746;  Moore  v.  Wade,  8 
Kan.  380. 

Kentucky.  —  Brey  v.  Barbour,  (Ky.  1893)  20 
S.  Rep.  899. 

Maine.  —  Stinchfield -'.  Milliken,  71  Me.  567; 
Howe  v.  Russell,  36  Me.  1:5;  Thomaston  Bank 
v.  Stimpson,  21  Me.  195. 

Maryland.  —  Baugher  v.  Merryman,  32  Md. 
185;  Dougherty  v.  McColgan,  6  Gill  &  J. 
(Md)  275. 

Michigan.  —  Moore  v.  Universal  Elevator 
Co.,  122  Mich.  48;  McMillan  z:  Bissell,  63 
Mich.  66;  Jeffery  v.  Hursh,  58  Mich.  246; 
Birber  v.  Milner,  43  Mich.  248;  Johnson  v. 
Van  Velsor,  43  Mich.  208;  Emerson  v.  At. 
water,  7  Mich.  22;  Shetland  v.  Swetland,  3 
Mich.  482;  Fuller  v.  Parrish,  3  Mich.  214. 

Minnesota.  —  Madigan  o.  Mead,  31  Minn.  94; 
Weide  v.  Gehl,  21  Minn.  449;  Holton  v. 
Meighen,  15  Minn.  69;  Phoenix  u.  Gardner,  13 
Minn.  430. 

Mississippi.  —  Littlewort  v.  Davis,  50  Miss. 
403. 

Missouri.  —  O'Neill  v.  Capelle,  62  Mo.  202; 
Worley  v.  Dryden,  57  Mo.  226;  Wilson  v. 
Drumrite,  21  Mo.  325. 

Nebraska.  —  Huston  v.  Canfield,  57  Neb. 
3+5- 

New  Hampshire.  —  Lund  v.  Lund,  1  N.  H. 
39,  8  Am.  Dec.  29. 

New  Jersey.  —  Vandehoven  v.  Romaine,  56 
N.  J.  Eq.  1;  Winters  v.  Earl,  52  N.  J.  Eq.  52; 
Pace  v.  Birtles,  47  N.  J.  Eq.  170;  Cake  v. 
Shull,  45  N.  J.  Eq.  208;  Frink  v.  Adams,  36  N. 
J.  Eq.  485;  Crane  v.  Decamp,  21  N.  J.  Eq.  414, 
19  N.  J.  Eq.  166;  Phillips  v.  Hulsizer,  20  N.  J. 
Eq.  308;  Clark  v.  Condit,  18  N.  J.  Eq.  358; 
Abbott  v.  Hanson,  24  N.  J.  L.  493. 

New  York.  —  Burnetl  v.  Wright,  135  N.  Y. 
543;  Bloodgood  v.  Zeihy,  2  Cai.  Cas.  (N.  Y.) 
124;  Strong  v.  Stewart.  4  Johns.  Ch.  (N.  Y.) 
167;  Jackson  v.  Green,  4  Johns.  (N.  Y.)  186; 
Robinson  v.  Cropsey,  6  Paige  (N.  Y.)  480;  Van 
Buren  v.  Olmstead,  5  Paige  (N.  Y.)  9;  Swart 
//.  Service,  24  Wend.  (N.  Y.)  36,  34  Am.  Dec. 
211;  Walton  v.  Cronly.  14  Wend.  (N.  Y.)  63; 
Roach  v.  Cosine,  9  Wend.  (N.  Y.)  227. 

North  Carolina.  —  Blackwell  v.  Overby,  6 
Ired.  Eq.  (ri  N.  Car.)  38;  Franklin  v.  Roberts, 
2  Ired.  Eq.  (37  N.  Car  )  560. 

Ohio.  —  Slutz  a.  Desenberg,  28  Ohio  St.  371. 


Oklaho?na. — Weiseham  v.  Hocker,  7  Okla. 
250. 

Pennsylvania.  —  Harper's  Appeal,  64  Pa.  St. 
315- 

Tennessee.  —  Ruggles  v.  Williams,  I  Head 
(Tenn.)  141;  Bowman  v.  Felts,  (Tenn.  Ch.  1897); 
42  S.  W.  Rep.  810. 

Vermont.  —  Wright  v.  Bates.  13  Vt.  341. 
Virginia.  —  Edwards  v.  Wall,  79  Va.  321 ; 
Snavely  v.  Pickle,  29  Gratt.  (Va.)  27;  Phelps 
v.  Seely,  22  Gratt.  (Va.)  573. 

Washington.  —  Miller  v.  Ausenig,  2  Wash. 
Ter.  22. 

West  Virginia.  —  Shank  v.  Groff,  43  W.  Va. 
337;  Klinck  v.  Price,  4  W.  Va.  4,  6  Am.  Rep. 
268. 

Wisconsin.  —  Schierl  v.  Newburg,  102  Wis. 
552;  Rogan  v.  Walker,  1  Wis.  527. 
Question  Cannot  Be  Raised  at  law.  —  Bryant 

v.  Crosby,  36  Me.  562,  58  Am.  Dec.  767: 
Thomaston  Bank  v.  Stimpson,  21  Me.  195; 
Hale  v.  Jewell,  7  Me.  435.  22  Am.  Dec.  212; 
Abbott  v.  Hanson,  24  N.  J.  L.  493,  And  see 
generally  cases  cited  infra,  this  section,  De- 
termination of  Question  —  Admissibility  of  Parol 
Evidence. 

1.  Where  Question  Arises.  —  Kellogg  v.  North- 
rup,  115  Mich.  327.  See  the  titles  EQUITY  of 
Redemption,  vol.  11,  p.  205;  Foreclosure  of 
Mortgages,  vol.  13,  p.  776;  Mistake,  ante; 
Reformation  and  Cancellation  of  Instru- 
ments. 

The  Question  May  Be  Raised  in  Ejectment  in 

Pennsylvania.  Pearson  v.  Sharp,  115  Pa.  St. 
254;  Mellon  v.  Lemmon,  111  Pa.  St.  56;  Rhines 
v.  Baird,  41  Pa.  St.  256.  And  see  generally 
Pennsylvania  cases  cited  infra,  this  section, 
under  Determination  of  Question  —  Admissibility 
of  Parol  Evidence. 

Trespass  to  Try  Title. —  In  Texas  the  ques- 
tion may  be  raised  in  an  action  of  trespass  to 
try  title.    Jackson  v.  Mumford,  74  Tex.  104. 

2.  Who  May  Raise  Question  —  Grantor.  — 
Ingram  v.  Illges,  98  Ala  511 ;  Kellogg  v. 
Northrup,  115  Mich.  327;  McMillan  v.  Bissell, 
63  Mich.  66;  Richard  v.  Harrill,  2  Jones  Eq. 
(55  N.  Car.)  209. 

Administrators  of  Decedent  Grantor.  —  Enos 
v.  Sutherland,  11  Mich.  538. 

Judgment  Creditors  of  Grantor.  —  Gray  v.  Fol- 
well,  57  N.  J.  Eq.  446;  Judge  v.  Reese,  24  N. 
J.  Eq.  387. 

Children  of  Grantor  —  Wyman  v.  Babcock. 
2  Curt.  (U.  S.)  386.  But  see  Richard  z:  Har- 
rill. 2  Jones  Eq.  (55  N.  Car.)  209. 

Grantee.  —  Ingram  Illges,  98  Ala.  511 : 
Kellogg  v.  Northrup,  115  Mich.  327;  McMillan 
v.  Bissell,  63  Mich.  66;  Zittlosen  Tent  Co.  v. 
Exchange  Bank,  57  Mo.  App.  19:  Andrus  v. 
Burke,  (N.  J.  1901)48  Atl.  Rep.  228. 

Executors  of  Grantee.  —  McMillan  v.  Bissell, 
63  Mich.  66. 
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3.  Determination  of  Question  —  a.  CONFLICT  OF  Laws.  —  In  case  of  a 
conflict  of  laws  the  question  whether  a  given  transaction  is  a  mortgage  or  not 
mast  be  determined  by  the  laws  of  the  state  in  which  the  land  in  controversy 
is  situated. 1 

Character  of  Transaction  Determined  by  Intention  of  Par- 
ties —  in  General.  —  The  only  safe  criterion  in  deciding  whether  a  transaction 
prima  facie  a  sale  is  an  absolute  or  a  conditional  sale,  or  a  mortgage,  is  the 
intention  of  the  parties.2  And  in  order  to  establish  the  transaction  as  a 
mortgage  it  must  be  shown  that  the  intention  and  understanding  of  both  par- 
ties concurred  to  that  effect.3  The  mere  fact  that  the  grantor  intended  and 
considered  it  to  be  a  mortgage  is  not  sufficient.1 

The  Courts  Do  Not  Presume  to  Change  the  Contract  which  the  parties  have  made,  but 
give  it  the  effect  to  which  it  is  entitled  by  the  principles  administered  in 
equity.  While  these  principles  do  not  permit  a  transaction  which  in  substance 
is  a  mortgage  to  have  the  effect  of  a  sale,  neither  equity  nor  the  law  prohibits 
parties  from  making  a  sale  of  land  with  a  contract  to  reconvey,  and  where 
parties  enter  into  such  a  contract  in  good  faith  the  contract  will  be  upheld.5 

In  Doubtful  Cases  the  inclination  of  the  courts  is  to  construe  a  transaction  as  a 
mortgage  rather  than  as  a  conditional  sale,6  unless  violence  is  thereby  done 


1.  Conflict  of  Laws.  —  Heath  v.  Williams,  30 
Ind.  495;  Bernard  v.  Srolt,  12  La.  Ann.  489; 
Havden  v.  Niitt,  4  La.  Ann.  65;  Griffin  v. 
Griffin,  18  N.  J.  Eq.  104.  And  see  the  title 
Private  International  Law. 

2.  Intention  of  Parties  Controlling  —  Illinois. 

—  Fisher  v.  Green,  142  111.  80;  Sutphen  v. 
Cushman,  35  111.  186. 

Michigan.  — Cornell  v.  Hall,  22  Mich.  377. 
Minnesota.  —  King  v.  McCarthy,  50  Minn. 

222. 

New  York.  —  Kraemer  v.  Adelsberger,  122 
N.  Y.  467;  James  v.  Morey.  2  Cow.  (N.  Y.)  266. 

Oklahoma.  —  Weiseham  v.  Hocker,  7  Okla. 
250. 

Pennsylvania. — Wallace  v.  Smith,  155  Pa. 
St.  78,  35  Am.  St.  Rep.  868;  Null  v.  Fries,  no 
Pa.  St.  521. 

Texas.  —  Howard  v.  Kopperl,  74  Tex.  494; 
Davis  v.  Brewster,  59  Tex.  93. 

Vermont. — Graham  v.  Stevens,  34  Vt.  166, 
80  Am.  Dec.  675. 

West  Virginia.  —  Sadler  v.  Taylor,  (W.  Va. 
1901)  38  S.  E.  Rep.  583. 

Wisconsin.  — Hunter  v.  Maanum,  78  Wis. 
656. 

3.  Necessity  of  Mutual  Understanding  —  United 
States.  —  Lewis  v.  Wells,  85  Fed.  Rep.  896. 

Alabama.  —  Reeves  v.  Abercrombie,  108  Ala. 
535;  Adams  v.  Pilcher,  92  Ala.  474;  Douglass 
v.  Moody.  80  Ala.  6r;  Turnipseed  v.  Cunning- 
ham, 16  Ala.  501,  50  Am.  Dec.  190. 

California.  —  Henley  v.  Hotaling,  41  Cal.  22; 
Low  v.  Henry,  9  Cal.  538. 

Louisiana.  —  Benjamin's  Succession,  39  La. 
Ann.  612. 

Nebraska.  —  Gadsden  v.  Thrush,  56  Neb. 
565. 

New  York.  —  Barton  v.  Lynch,  6g  Hun  (N. 
Y.)  1. 

Texas.  —  Focke  v.  Buchanan,  (Tex.  Civ. 
App.  igoo)  59  S.  W.  Rep.  820. 

4.  Understanding  of  Grantor  Only  Not  Sufficient 

—  Alabama.  —  Vincent  v.  Walker,  86  Ala.  333; 
Martin  v.  Martin,  123  Ala.  191;  West  v. 
Hendrix,  28  Ala.  226. 

Minnesota.  —  Phoenix  v.  Gardner,  13  Minn. 
43o. 


Missouri.  —  Holmes  v.  Fresh,  9  Mo.  201. 
Pennsylvania.  —  Barber  v.  Lefavour,  176  Pa. 
St.  331;  Todd  v.  Campbell,  32  Pa.  St.  250. 

Texas.  —  Gazley  v.  Herring,  (Tex.  1891)  17 
S.  W.  Rep.  17. 

Wisconsin.  —  Kent  v.  Lasley  24  Wis.  654. 

5.  Contract  of  Sale  Valid.  —  Conway  v.  Alex- 
ander, 7  Cranch  (U.  S.)  218;  Henley  v.  Hotal- 
ing, 41  Cal.  22;  Voss  v.  Eller,  109  Ind.  260; 
Hays  v.  Carr,  83  Ind.  275;  Bridges  v.  Linder, 
60  Iowa  190;  Frost  Mfg..  Co.  v.  Springfield 
Foundry,  etc.,  Co.,  79  Mo.  App.  652;  Flagg  v. 
Mann,  14  Pick.  (Mass.)  467;  Cornell  Hall, 
22  Mich.  377;  Gassert  v.  Bogk,  7  Mont.  585; 
Baker  v.  Thrasher,  4  Den.  (N.  Y.)  493;  Kirby 
v.  National  Loan,  etc.,  Co.,  22  Tex.  Civ.  App. 
257;  Alstin  v.  Cundiff,  52  Tex.  453;  Ruffier  v. 
Womack,  30  Tex.  332;  Baxter  v.  Willey,  9  Vt. 
276,  31  Am.  Dec.  623;  Smith  v.  Crosby,  47  Wis. 
160. 

6.  Conditional  Sales  Not  Favored  —  England. 
—  Longuet  -'.  Scawen,  I  Yes.  406. 

United  Statrs. — Conway  v.  Alexander,  7 
Cranch  (U.  S.)  218;  Russell  v.  Southard,  12 
How.  (U.  S.)  139;  Flagg  7.  Mann,  2  Sumn. 
(U.  S.)  486. 

Alabama.  —  Kramer  v.  Brown,  114  Ala.  612; 
Williams  v.  Reggan.  in  Ala.  621;  Hughes  v. 
McKenzie,  101  Ala.  415;  Peagler  v.  Stabler,  91 
Ala.  308;  Cosby  v.  Buchanan,  Si  Ala.  574; 
Douglass  v.  Moody,  So  Ala.  66;  Mobile  BIdg.,' 
etc.,  Assoc.  v.  Robertson,  65  Ala.  382;  Mc- 
Neill v.  Norsworihy,  39  Ala.  156;  Locke  v. 
Palmer,  26  Ala.  312;  Turnipseed  v.  Cunning- 
ham, 16  Ala.  501,  50  Am.  Dec.  190;  Glass  v. 
Hieronymus,  125  Ala.  140. 

Arkansas.  —  Gibson  -'.  Martin,  38  Ark.  207; 
Scott  v.  Henry,  13  Ark.  112. 

California.  —  Farmer  v.  Grose,  42  Cal.  169; 
Hickox  v.  Lowe,  10  Cal.  197. 

Florida.  —  Franklin  v.  Aver,  22  Fla.  654. 
Illinois.  —  Pensoneau  v.  Pulliam,  47  111.  5S; 
Rubo  v.  Bennett,  S5  III.  App.  473;  Landreth 
v.  Mftssey.  6r  111.  App.  147. 

Indiana.  —  Hays  v.  Carr,  S3  Ind.  275:  Heath 
v.  Williams,  30  Ind.  495;  Davis  v.  Stonestreet, 
4  Ind.  101. 

Iowa.  —  Baird  v.  Reininghaus,  S7  Iowa  167; 
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to  the  intention  of  the  parties,  because  such  a  construction  will  be  most  apt 
to  attain  the  ends  of  justice  and  prevent  oppression,  which  is  frequently 
caused  by  means  of  a  conditional  sale.1  But  the  reverse  of  this  seems  the 
rule  where  it  is  doubtful  whether  the  transaction  is  an  absolute  sale  or  a 
mortgage,  for  in  such  cases  the  inclination  of  the  courts  is  to  uphold  the  abso- 
lute character  of  the  transaction.2 

Relaxation  of  Rule.  — The  rule,  however,  that  the  courts  will  incline  towards 
construing  a  transaction  as  a  mortgage  rather  than  a  conditional  sale  is  not  so 
rigidly  applied  when  oral  evidence  is  introduced  to  show  that  the  transaction 
is  a  mortgage,  as  when  it  appears  from  a  separate  written  instrument  that  the 
transaction  is  not  an  unconditional  sale,  but  is  either  a  mortgage  or  a  sale,  with 
right  to  repurchase.3 

Character  of  Transaction  Must  Be  Fixed  at  Its  Inception.  —  In  order  that  a  conveyance 
absolute  on  its  face  should  be  regarded  as  a  mortgage,  the  conveyance  must 
have  been  a  mortgage  at  the  time  of  its  inception ;  it  can  never  become  one 
by  subsequent  act.  If  there  was  ever  a  moment  when  it  could  be  considered 
as  an  absolute  estate,  it  must  ever  remain  so.4 

How  Intention  of  Parties  May  Be  Ascertained.  —  It  is  a  well-established  rule  that 
the  courts  are  not  limited  to  the  terms  of  a  written  contract  for  the  purpose 
of  ascertaining  the  true  intention  of  the  parties,5  but  will  consider  all  the 


Barthell  v.  Syverson,  54  Iowa  162;  Scott  v. 
Mewhirter,  49  Iowa  489;  Trucks  v.  Lindsey,  18 
Iowa  504. 

Kentucky.  —  Alderson  v.  Caskey,  (Ky.  1894) 
24  S.  VV.  Rep.  629;  Jenkins  v.  Stewart,  (Ky. 
1891)  16  S.  W.  Rep.  356;  Gossum  v.  Gossum, 
(Ky.  1891)  15  S.  W.  Rep.  1057;  Bright  v.  Wagle, 
3  Dana  (Ky.)  252;  Skinner  v.  Miller,  5  Litt. 
(Ky.)  86;  Edrington  v.  Harper,  3  J.  J.  Marsh. 
(Ky.)  353,  20  Am.  Dec.  145;  Serrest  v.  Turner, 
2  J.  J.  Marsh.  ( Ky.)  471. 

Maryland.  —  Packard  v.  Corporation  for  Re- 
lief of  Widows,  etc.,  77  Md.  240;  Montague  v. 
Sewell,  57  Md.  412;  Baugher  v.  Merryman,  32 
Md.  185. 

Michigan.  —  Cornell  v.  Hall,  22  Mich.  377. 
Minnesota.  —  King  v.  McCarthy,  50  Minn. 
222. 

Missouri. — Turner  v.  Kerr,  44  Mo.  429; 
Brant  v.  Robertson,  16  Mo.  129;  Desloge  v. 
Ranger,  7  Mo.  329;  King  v.  Greves,  42  Mo. 
App.  168. 

New  Hampshire.  —  Page  v.  Foster,  7  N.  H. 

392. 

West  Virginia. — Gilchrist  v.  Beswick,  33 
W.  Va.  16S;'  HolTman  v.  Ryan,  21  W.  Va.  415. 

Slight  circumsiances  will  determine  the 
transaction  to  be  one  of  mortgage  when  that 
can  be  done  without  violence  to  the  under- 
standing of  the  parties.  Hickox  v.  Lowe,  10 
Cal,  197. 

1.  Impropriety  of  Forced  Construction.  —  Mason 
v.  Moodv,  26  Miss.  184;  Glover  v.  Payn,  19 
Wend.  (N.  Y.)  518;  Gray  v.  Shelby,  83  Tex. 
405;  Walker  v.  McDonald,  49  Tex.  463. 

Mortgage  More  Benign  in  Operation.  —  Sewall 
v.  Henrv,  9  Ala.  33;  Honore  v.  Hutchings,  S 
Bush  (Ky.)687;  Skinner  z\  Miller,  5  Litt.  (Ky.) 
86;  Dougherty  v.  McColgan,  6  Gill  &  J.  (Md.) 
275;  Poindexter  v.  McCannon,  1  Dev.  Eq.  (16 
N.  Car.)  377;  Earp  v.  Boothe,  24  Gratt.  (Va.) 
368. 

Where  the  Transaction,  if  Construed  to  Be  a 
Mortgage,  will  promote  injustice  by  causing  a 
grantee  to  lose  mone  v  paid  for  the  property  and 
by  restoring  to  the  grantor  property  conveyed 
for  the  security  of  money  actually  received  or 


owing  by  him,  the  inclination  will  be  to  regard 
the  transaction  as  a  conditional  sale  and  not 
as  a  mortgage.  King  r.  Greves,  42  Mo.  App. 
]68.  See  also  Worley  v.  Dryden.  57  Mo.  226; 
Eystra  v.  Capelle,  61  Mo.  578;  O'Neill  v. 
Capelle.  62  Mo.  202. 

2.  Inclination  to  Sustain  Absolute  Sale.  —  Vin- 
cent v.  Walker,  86  Ala.  333. 

In  the  Absence  of  Proof  of  a  Debt  or  of  other 
explanitory  testimony  the  parties  10  a  deed 
prima  facie  a  sale  and  an  agreement  to  recon- 
vey  will  be  held  to  have  intended  exactly  what 
they  said  upon  the  face  of  the  insirumcnts, 
Bogk  v.  Gassert,  149  U.  S.  17;  Wallace  v. 
Johnstone,  129  U.  S.  58.  Compare  Teal  v. 
Walker,  in  U.  S.  242. 

3.  Relaxation  of  Bule.  —  Cosby  v.  Buchanan, 
81  Ala.  574;  Burgett  v.  Osborne,  172  111.  227; 
Keithley  v.  Wood,  151  111.  566.  42  Am.  St. 
Rep.  265.  See  also  Mitchell  v.  Wellman,  80 
Ala.  16;  Turner  v.  Wilkinson,  72  Ala.  361; 
McNeill  v.  Norse  worth  y ,  39  Ala.  156. 

4.  Original  Character  of  Instrument  Is  Decisive. 
—  Freeman  v.  Baldwin,  13  Ala.  246;  Reed  v. 
Reed,  75  Me.  264;  Marden  v.  Babcock,  2  Met. 
(Mass.)  103;  Harrison  v.  Phillips  Academy,  12 
Mass.  463;  Swetland  Swetland.  3  Mich.  4S2; 
Buse  v.  Page,  32  Minn,  in;  King  v.  Mc- 
Carthy, 50  Minn.  222;  Lund  v.  Lund,  1  N.  H. 
41,  8  Am.  Dec.  29;  Kearney  v.  Macomb,  16  N. 
J.  Eq.  189;  Frink  v.  Adams,  36  N.  J.  Eq.  485; 
Miami  Exporting  Co.  v.  U.  S.  Bank,  Wright 
(Ohio)  252;  Kelly  v.  Thompson,  7  Watts  (Pa.) 
401. 

Recording  Conveyance  as  Mortgage  Does  Not 
Change  Its  Character. —  Morrison  v.  Brand,  5 
Dalv  (N.  Y.)  40,  Jackson  v.  Richards,  6  Cow. 
(N.  Y.)  61/. 

Transaction  Cannot  Be  Mortgage  and  Absolute 
Purchase. —  Vincent  v.  Walker,  86  Ala.  333; 
Shubert  v.  Stanley,  52  Ind.  46;  Random  r. 
Swartz,  1  Yeates  (Pa.)  579. 

Transaction  Cannot  Be  Mortgage  and  Conditional 


Sale. 


Vincent  v.  Walker,  S6  Ala. 


Rapier  v.  Gulf  City  Paper  Co.,  77  Ala.  126; 
Crews  v.  Threadgill,  35  Ala.  3^4. 
5,  Not  Limited  to  Written  Contract  —  United 
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circumstances  connected  with  the  transaction,'  such  as  the  relationship  of  the 
parties  to  one  another  prior  thereto,3  the  property  conveyed,  and  the  propor- 
tion which  its  real  value  bears  to  the  price  actually  paid  or  sum  advanced,3 


States.  —  Lewis  v.  Wells,  85  Fed.  Rep.  896; 
Conway  v.  Alexander,  7  Cranch  (U.  S.)  238; 
Morris  v.  Nixon,  1  How.  (U.  S.)  126;  Hughes 
v.  Edwards,  9  Wheat.  (U.  S.)  489;  Pioneer  Gold 
Min.  Co.  v.  Baker,  10  Sawy.  (U.  S.)  539. 

Arkansas.  —  Scott  v.  Henry,  13  Ark.  112. 

Connecticut.  —  Lounsbury  v.  Norton,  59 
Conn.  170. 

Florida.  —  Florida  First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  379. 

Iowa.  —  Roberts  v.  McMahan,  4  Greene 
(Iowa)  34. 

Kansas.  —  McNamara  v.  Culver,  22  Kan.  661. 

Kentucky.  —  Aklerson  v.  Caskey,  (Ky.  1894) 
24  S.  W.  Rep.  629;  Edrington  v.  Harper,  3  J. 
J.  Marsh.  (Ky.)  353,  20  Am.  Dec.  145. 

Maryland.  —  Packard  v.  Corporation  for  Re- 
lief of  Widows,  etc  ,  77  Md.  240;  Montague  v. 
Sewell,  57  Md.  412;  Baugher  v.  Merryman,  32 
MJ.  185;  Artz  v.  Grove,  21  Md.  456. 

Minnesota,  —  Backus  v.  Burke,  63  Minn.  272. 

Mississippi.  —  Klein  7/.  McNamara,  54  Miss. 
90;  Freeman  v.  Wilson,  51  Miss.  333;  Lit  tie- 
wort  v.  Davis,  50  Miss.  403;  Anding  v.  Davis, 
3S  Miss.  593,  77  Am.  Dec.  658;  Vasser  v. 
Vasser,  23  Miss.  378;  Prewitt  v.  Dobbs,  13 
Smed.  &  M.  (Miss.)  431. 

Missouri.  —  Brant  v.  Robertson,  16  Mo.  140. 

Montana. — Gregg  v.  Kommers,  22  Mont. 
511. 

New  York.  —  Fiedler  v.  Darrin,  50  N.  Y. 
437;  Horn  7/.  Keteltas,  46  N.  Y.  605. 

North  Carolina.  —  Wilcox  v.  Morris,  I 
Murph.  (5  N.  Car.)  116. 

Ohio.  —  Miami  Exporting  Co.  v.  U.  S.  Bank, 
Wright  (Ohio)  252 

Pennsylvania.  —  McClintock  v.  McClintock, 
3  Brews.  (Pa.)  76;  Wharf  v.  Howell,  5  Binn. 
(Pa.)  499;  Kunkle  v.  Wolfersberger,  6  Watts 
(Pa.)  126. 

Texas.  —  Hubby  v.  Harris,  68  Tex.  gi;  Wig- 
gins v.  Wiggins,  16  Tex.  Civ.  App.  335. 

Vermont. — Wing  v.  Cooper,  37  Vt.  169; 
Wiight  v.  Bates,  13  Vt.  341. 

1.  Consideration  of  Surrounding  Circumstances 
—  Alabama.  —  Eiland  v.  Radford,  7  Ala.  724, 
42  Am.  Dec.  610. 

Arkansas.  — Scott  v.  Henry,  13  Ark.  112. 

California. — Vance  v.  Anderson,  113  Cal. 
532. 

Delaware. — Walker  v.  Farmers'  Bank,  8 
Houst.  (Del.)  258. 

Illinois.  —  Helm  v.  Boyd,  124  111.  370;  Darst 
v.  Murphy,  ltg  111.  3^3;  Workman  v.  Green- 
ing, 115  111.  477,  Bentley  v.  O'Bryan,  m  111. 
53;  Birtling  v.  Brasuhn,  102  111.  441,  Sharp  v. 
Smiihermin,  85  111.  153;  Ewart  v.  Walling,  42 
111.  453;  Reigard  v.  McNeil,  38  111.  400;  Presch- 
baker  v.  Feaman,  32  111.  475;  Williams  v. 
Bishop,  15  III.  553;  Rubo  v.  Bennett,  85  111. 
App.  473- 

Indiana.  —  Loeb  v.  McAlister,  15  Ind.  App. 
643;  Davis  v.  Stonestreet,  4  Ind.  101. 

Kansas  —  Barnes  v.  Crockett,  4  Kan.  App. 
777;  McNamara  Culver,  22  Kan.  661;  Ben- 
nett v.  Wolverton,  24  Kan.  284;  McDonald  v. 
Kellogg.  30  Kan.  170;  Reeder  v.  Gorsuch,  55 
Kan.  553. 


Maryland.  —  Packard  v.  Corporation  for  Re- 
lief of  Widows,  etc.,  7/  Md.  240;  Montague  v. 
Sewell,  57  Md.  412;  Baugher  v.  Merryman,  32 
Md.  185;  Artz  v.  Grove,  21  Md.  456. 

Michigan. — Stahl  v.  Dehn,  72  Mich.  645; 
Cornell  v.  Hall,  22  Mich.  377. 

Minnesota.  —  Buse  v.  Page,  32  Minn.  ill. 
Missouri.  —  Brant  v.  Robertson,  16  Mo.  140. 
New  Jersey.  — Crane  v.  Bonnell,  2  N.  ).  Eq. 
264. 

Oregon.  —  Swegle  v.  Belle,  20  Oregon  323; 
Stephens  v.  Allen,  11  Oregon  188;  Wilhelm  v. 
Woodcock,  11  Oregon  518;  Albany,  etc.,  Water 
Ditch  Co.  v.  Crawford,  11  Oregon  243. 

South  Dakota.  —  Morris  v.  Nyswanger,  5  S. 
Dak.  307. 

Tennessee.  —  Overton  v.  Bigelow,  3  Yerg. 
(Tenn.)  513. 

Texas.  —  Calhoun  v.  Lumpkin,  60  Tex.  185; 
Pierce  v.  Fort,  60  Tex.  464;  Carter  v.  Carter,  5 
Tex.  93. 

Vermont.  —  Wing  v.  Cooper,  37  Vt.  169. 
West  Virginia.  —  Sadler  v.  Taylor,  (W.  Va. 
1901)  38  S.  E.  Rep.  583. 

Wisconsin. — Jordan  v.  Warner,  107  Wis. 
530- 

2.  Relationship  of  Parties  in  General  —  United 

States.  —  Russell  v.  Southard,  12  How.  (U.  S.) 
139- 

Arkansas.  —  Scott  v.  Henry,  13  Ark.  112. 
Delaware.  —  Walker  v.   Farmers'  Bank,  8 
Houst.  (Del.)  258. 

Georgia.  —  De  Laigle  v.  Denham,  65  Ga.  4S2. 
Illinois.  —  Rubo  v.  Bennett,  85  111.  App.  473; 
Sutphen  v.  Cushman.  35  111.  186. 

Indiana.  —  Voss  v.  Eller,  109  Ind.  260. 
Massachusetts.  —  Campbell  v.  Dearborn,  icq 
Mass.  130.  12  Am.  Rep   671;  Flagg  v.  Mann, 
14  Pick.  (Mass.)  467;  Rice  v.  Rice,  4  Pick. 
(Mass.)  349. 

Missouri.  —  Brant  v.  Robertson,  16  Mo.  140. 
New  York.  —  Brown  <■.  Dewe,  I  Sandf.  Ch. 
(N.  Y.)  56. 

Ohio.  —  First  Nat.  Bank  v.  Central  Chan- 
delier Co.,  g  Ohio  Cir.  Dec.  S07. 

Oregon.  —  Swegle  v.  Belle,  20  Oregon  323; 
Stephens  v.  Allen,  11  Oiegon  188;  Albany,  etc.. 
Water  Ditch  Co.  i<.  Crawford,  11  Oregon  243; 
Wilhelm  v.  Woodcock,  11  Oregon  518. 

Pennsylvania.  —  Wallace  v.  Smith,  155  Pa. 
St.  78,  '35  Am.  St.  Rep.  868;  Huoncker  v. 
Merkey,  102  Pa.  St.  462. 

Vermont.  —  Wing  r.  Cooper,  37  Vt.  169. 
Deeds  and  Other  Papers  Showing  How  Parties 
Came  Together  shouli  be  considered.  Rogeis 
v.  Jones,  92  Cal.  80;  Buse  v.  Page,  32  Minn, 
in;  Cornell  t.  Hall,  22  Mich.  377;  Lewie  v. 
Hallman,  53  S.  Car.  rS. 

Mental  Capacity  of  Grantor  May  Be  Considered. 
—  Reilly      Brown,  87  Mich  163. 

3.  Relative  Value  to  Be  Considered  —  United 
States.  —  Lewis  v.  Wells,  85  Fed.  Rep.  896. 

Alabama.  —  Williams  v.  Reggan,  111  Ala. 
621;  Daniels  v.  Lowery,  92  Ala.  519;  Vincent 
v.  Walker,  86  Ala.  333;  Rapier  v.  Gulf  City 
Paper  Co.,  77  Ala.  126:  Turner  v.  Wilkinson, 
72  Ala.  366;  English  v.  Lane,  1  Port.  (Ala.)  32S. 
Arkansas.  —  Scott  v.  Henry,  13  Ark.  112. 
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as  well  as  the  acts  and  declarations  of  the  parties  after  the  transaction  took 
place.1 

The  Principal  Test,  however,  is  whether  the  relation  of  the  parties  towards 
each  other  as  debtor  and  creditor  continued  after  the  execution  of  the  instru- 
ment or  instruments.2 

These  Several  Considerations  Have  More  or  Less  Weight  according  to  the  circumstances, 
but  it  is  not  necessary  that  all  of  them  should  concur  to  the  same  result.3 

Where  No  Extrinsic  Facts  or  Circumstances  Have  Been  Shown,  the  intention  of  the 


California.  —  Husheon  v.  Husheon,  71  Cal. 
407. 

Illinois.  —  Rubo  v.  Bennett,  85  111.  App.  473. 
Iowa.  — Conlee  v.  Keying,  94  Iowa  734. 
Maryland.  —  Thompson  v.  Banks,  2  Md.  Ch. 

430. 

Mississippi. —  Klein  v.  McNamara,  54  Miss. 

90. 

Missouri.  —  Brant  v.  Robertson,  16  Mo.  140. 

New  York.  —  Brown  v.  Dewey,  2  Barb.  (N. 
Y.)  28;  Barton  v.  Lynch,  69  Hun  (N.  Y.)i; 
Trust,  etc.,  Co.  v.  Verity,  (Supm.Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)  4;  Holmes  v.  Grant,  8  Paige 
(N.  Y.)  243;  Robinson  v.  Cropsey,  6  Paige  (N. 
Y.)  480. 

North  Carolina.  —  Kimborough  v.  Smith,  2 
Dev.  Eq.  (17  N.  Car.)  558;  Hauser  v.  Lash,  2 
Dev.  &  B.  Eq.  (22  N.  Car.)  212;  Streator  v. 
Jones,  3    Hawks  (10   N.  Car.)  423;  Sellers 

Stalcup,  7  Ired.  Eq.  (42  N.  Car.)  13;  Kemp  v. 
Earp,  7  Ired.  Eq.  (42  N.  Car.)  167;  Howlett 
v.  Thompson,  1  Ired.  Eq.  (36  N.  Car.;  369; 
Wilcox  v.  Morris,  1  Murph.  (5  N.  Car.)  116,  3 
Am.  Dec.  678. 

Oregon.  —  Swegle  v.  Belle,  20  Oregon  323; 
Stephens  v.  Allen,  n  Oregon  188. 

Pennsylvania.  —  Wallace  v.  Smith,  155  Pa. 
St.  78,  35  Am.  St.  Rep.  868;  Huoncker  v. 
Merkey,  102  Pa.  St.  462. 

Texas.  —  Temple  Nat.  Bank  v.  Warner,  92 
Tex.  226. 

1.  Conduct  and  Declarations  in  General  —  Ala- 
bama. —  Parks  v.  Parks,  66  Ala.  326. 

Arkansas.  — Scott  v.  Henry,  13  Ark.  112. 

Illinois.  —  Darst  v.  Murphy,  119  111.  343; 
Bentley  v.  O'Bryan,  itr  111.  53. 

Indiana.  —  Zimmerman  v.  Marchland,  23 
Ind.  474. 

Iowa.  —  Baird  v.  Reininghaus,  87  Iowa  167; 
Beroud  v.  Lyons,  85  Iowa  482. 

North  Carolina.  —  Kelly  v.  Bryan,  6  Ired. 
Eq.  (41  N.  Car.)  283. 

Ohio.  —  First  Nat.  Bank  v.  Central  Chan- 
delier Co.,  9  Ohio  Cir.  Dec.  807. 

Oregon.  —  Swegle  v.  Belle,  20  Oregon  323; 
Stephens  v.  Allen,  11  Oregon  188. 

Pennsylvania.  —  Huoncker  v.  Merkey,  102  Pa. 
St.  462;  Wallace  v.  Smith,  155  Pa.  St.  78,  35 
Am.  St.  Rep.  868;  Colwell  v.  Woods,  3  Watts 
(Pa.)  194,  27  Am.  Dec.  34?. 

Texas.  —  Williams  v.  Chambers,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  270;  Gray  v.  Shelby, 
83  Tex.  405;  Loving  v.  Milliken,  59  Tex.  425; 
Gibbs  v.  Penny,  43  Tex.  560;  Ruffier  v. 
Womack,  30  Tex.  344;  Carter  v.  Carter,  5 
Tex.  roi. 

West  Virginia.  —  Sadler  v.  Taylor,  (W.  Va. 
1901)  38  S.  E.  Rep.  583. 

Subsequent  Conversations  and  Declarations.  — 
Ross  -'.  Brusie,  64  Cal.  245;  Chaires  v.  Brady, 
10  Fla.  133;  McMillan  v.  Bissell,  63  Mich.  66; 


Marks  v.  Pell,  1  Johns.  Ch.  (N.  Y.)  596;  Van 
Buren  v.  Olmstead,  5  Paige  (N.  Y.)  10;  Couch 
v.  Sutton,  1  Grant  Cas.  (Pa.)  114;  Gray  v.  Shel- 
by, 83  Tex.  405;  Kirby  v.  National  Loan,  etc., 
Co.,  22  Tex.  Civ.  App.  257. 

Subsequent  Conduct  of  Parties.  —  Darst  v. 
Murphy,  119  111.  343;  Lashley  v.  Souder,  (N. 
J.  1892)  24  Atl.  Rep.  919;  Porter  v.  White,  128 
N.  Car  42;  Couch  v.  Sutton,  1  Grant  Cas. 
(Pa.)  114;  Maney  v.  Morris,  (Tenn.  Ch.  19C0) 
57  S.  W.  Rep.  442. 

Tax  Books  may  be  considered  to  discover 
whether  the  land  in  dispute  was  given  in  for 
taxation  by  the  alleged  grantee  as  his  own 
property  or  not.  Jones  v.  Grantham,  So  Ga. 
472. 

Possession  of  Property.  —  The  retention  of  pos- 
session of  the  property  by  the  grantor,  or  the 
taking  of  possession  by  the  grantee,  are  facts 
to  be  considered  in  determining  the  question 
whether  an  instrument  is  a  deed  or  mortgage. 
Rubo  v.  Bennett,  85  III.  App.  473:  Sprague  v. 
Bond,  115  N.  Car.  530;  Graham  v.  Stevens,  34 
Vt.  166,  80  Am.  Dec.  675. 

2.  Principal  Test  —  England.  —  Goodman  v. 
Grierson,  2  Ball  &  B.  274. 

United  States.  —  Flagg  v.  Mann,  2  Sum n.  (U. 
S.)  486;  Reavis  v.  Reavis.  103  Fed.  Rep.  813. 

Alabama.  —  Vincent  v.  Walker,  86  Ala.  333; 
Haynie  v.  Robertson,  58  Ala.  37;  Peeples  v. 
Stolla,  57  Ala.  53;  Martin  v.  Martin,  123  Ala. 
191. 

California.  —  Montgomery  v.  Spect,  55  Cal. 
352. 

Florida.  —  Franklin  v.  Ayer,  22  Fla.  654. 

Indiana.  —  Voss  v.  Eller,  109  Ind.  260;  Crane 
v.  Buchanan,  29  Ind.  570. 

Kansas.  —  McNamara  v.  Culver,  22  Kan.  661. 

Michigan.  —  McMillan  v.  Bissell,  63  Mich. 
66. 

Mississippi.  —  Klein  v.  McNamara,  54  Miss. 
90. 

Missouri.  —  Bobb  v.  Wolff,  148  Mo.  335; 
Book  v.  Beasly,  138  Mo.  455;  Chance  v.  Jen 
nings,  159  Mo.  544. 

Nebraska.  —  Riley  v.  Starr,  48  Neb.  243. 

New  York.  —  Robinson  v.  Cropsev,  2  Edw. 
(N.  Y.)  138. 

Pennsylvania.  —  Wallace  v.  Smith,  155  Pa. 
St.  78,  35  Am.  St.  Rep.  868;  Null  -'.  Fries,  110 
Pa.  St.  521. 

Texas.  —  Miller  v.  Yturria,  69  Tex.  549; 
Calhoun  v.  Lumpkin,  60  Tex.  185;  Alstin  v. 
Cundiff,  52  Tex.  453;  Ruffier  :•.  Womack,  30 
Tex  332;  Harvey  v.  Edens,  69  Tex.  420;  Gal- 
ley v.  Herring,  (Tex.  1891)  17  S.  W.  Rep.  17. 

3.  Considerations  Affected  by  Circumstances. — 
Conway  v.  Alexander,  7  Cranch  (U.  S.)  218; 
Bentley  v.  Phelps,  2  Woodb.  &  M.  (U.  S.)426; 
Campbell  v.  Dearborn,  109  Mass.  130,  12  Am. 
Rep.  671. 
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parties  must  be  ascertained  from  the  instruments  alone,1  which  should,  whcie 
they  are  parts  of  the  same  transaction,  be  construed  together,3  even  if  they 
do  not  refer  to  one  another  in  terms.  The  connection  between  the  two  may 
be  established  by  parol.3 

c  Where  Transaction  Regarded  as  Absolute  or  Conditional 

SALE.  — When  the  Intention  to  Secure  an  Indebtedness  Does  Not  Appear,  an  instrument 
prima  facie  a  sale  will,  as  a  general  rule,  be  considered  a  sale  either  absolute 
or  conditional  as  the  case  may  be.4 


1.  Stryker  v.  Hershy,  38  Ark.  264;  Vance  v. 
Anderson,  113  Cal.  532;  Ford  v.  Irwin,  18  Cal. 
117. 

2.  Documents  Relating  to  Same  Transaction 
Construed  Together — United  States.  —  Teal  v. 
Walker,  in  U.  S,  242;  Peugh  v.  Davis,  96  U. 
S.  332;  Sprigg  v.  Mt.  Pleasant  Bank,  14  Pet. 
(U.  S.)  201;  Dow  v.  Chamberlin,  5  McLean  (U. 
S.)  28r. 

Alabama.  —  Cosby  v.  Buchanan,  81  Ala.  574. 

Connecticut.  —  Cook  v.  Ban  holome  w,  60 
Conn.  24;  Rowan  v.  Sharp's  Ri tie  Mfg.  Co.,  31 
Conn.  1;  Jarvis  v.  Woodruff,  22  Conn.  548. 

Indiana.  —  Lentz  v.  Martin,  75  Ind.  228. 

Kentucky.  —  Frey  v.  Campbell,  (Ky.  1887)3 
S.  W.  Rep.  368. 

Maine.  —  Brown  v.  Holyoke,  53  Me.  9;  Shaw 
v.  Erskine,  43  Me.  371. 

Massachusetts.  —  Harrison  v.  Phillips  Acad- 
emy, 12  Mass.  456;  Carey  v.  Rawson,  8  Mass. 
159;  Taylor  z/.  Weld,  5  Mass.  109;  Holbrook  v. 
Finney,  4  Mass.  566,  3  Am.  Dec.  243;  Erskine 
v.  Townsend,  2  Mass.  493,  3  Am.  Dec.  71; 
Murphy  v.  Calley,  1  Allen  (Mass.)  107;  Bayley 
v.  Bayley,  5  Gray  (Mass.)  505;  Nugent  v. 
Riley,  1  Met,  (Mass.)  117,  35  Am.  Dec.  355. 

Michigan.  —  Clark  v.  Landon,  90  Mich.  83; 
Jeffery  v.  Hursh,  58  Mich.  246;  Ferris  v.  Wil- 
cox, 15  Mich.  105,  47  Am.  Rep.  551;  Enos  v. 
Sutherland,  11  Mich.  538;  Batty  v.  Snook,  5 
Mich.  233;  Swetland  v.  Swetland,  3  Mich.  482. 

Minnesota.  —  Hill  v.  Edwards,  11  Minn.  22. 

Missouri.  —  Sharkey  v.  Sharkey,  47  Mo.  543. 

New  Hampshire. — Hebron  v.  Centre  Harbor, 
11  N.  H.  571 ;  Lund  v.  Lund,  1  N.  H.  39,  8  Am. 
Dec.  29. 

New  York.  —  Cooper  v.  Whitney,  3  Hill  (N. 
Y.)  95;  Holmes  v.  Grant,  8  Paige  (N.  Y.)  243; 
Brown  v.  Dean,  3  Wend.  (N.  Y.)  208;  Lane  v. 
Shears,  1  Wend.  (N.  Y.)  433. 

North  Carolina. —  Robinson  v.  Willoughby, 
65  N.  Car.  520. 

Oklahoma.  —  Weiseham  v.  Hocker,  7  Okla. 
250. 

Pennsylvania .  —  McClurkan  v.  Thompson.  69 
Pa.  St.  305;  Pennsylvania  Ins.  Co.  v.  Austin, 
42  Pa.  St.  257;  Brown  v.  Nickle,  6  Pa.  St.  390; 
Gubbings  v.  Harper,  7  Phila.  (Pa  )  2~6;  Fried- 
ley  v,  Hamilton,  17  S.  &  R.  (Pa.)  70,  17  Am. 
Dec.  638;  Johnston  v.  Gray,  16  S.  &  R.  (Pa.) 
361,  16  Am.  Dec.  577;  Kelly  v.  Thompson,  7 
Watts  (Pa.)407 ;  Kerr  v.  Gitmore,  6  Watts  (Pa.) 
406;  Colwell  v.  Woous,  3  Watts  (Pa.)  188,  27 
Am.  Dec.  345. 

West  Virginia.  —  Davis  v.  Demming,  12  W. 
Va.  246. 

3.  Deed  and  Defeasance  Need  Not  Refer  to  Each 

Other.  —  Franklin  v.  Ayer,  22  Fla.  654;  Presch- 
baker  v.  Feaman,  32  111.  475. 

Where  a  Deed  and  a  Defeasance  Connect  Them- 
selves and  show  that  the  purpose  was  to  secure 


the  payment  of  money,  no  parol  proof  is  neces- 
sary even  if  il  can  be  said  to  be  admissible. 
Franklin  v.  Ayer,  22  Fla.  654;  Reitenbaugh  v. 
Ludwick,  31  Pa.  St.  131;  Wilson  v.  Shoen- 
berger,  31  Pa.  St.  295.  See  contra.  Baker  v. 
Fireman's  Fund  Ins.  Co.,  79  Cal.  34;  Tillson 
v.  Moulton,  23  111.  648. 

Parol  Proof  of  Connection  Between  Conveyance 
and  Defeasance.  —  See  generally  cases  cited 
infra,  this  section,  Admissibility  of  Parol  Evi- 
dence, paragraph  In  Equity  and  under  Codes. 

4.  Intention  to  Secure  Indebtedness  Not  Appar- 
ent—  England.  —  Williams  v.  Owen,  5  Myl.  & 
XT.  303;  Alderson  White,  2  De  G.  &  J.  97; 
Barrell  v.  Sabine,  1  Vern.  268;  Davis  v. 
Thomas,  1  Russ.  &  M.  506;  Perry  v.  Meddow- 
croft,  4  Beav.  197,  affirmed  10  Beav.  141 ;  Cot- 
terell  v.  Purchase,  Cas.  t.  Talb.  61;  Endsworth 
v.  Griffith,  15  Vin.  Abr.  468,  par.  8,  3  Eq.  Cas. 
Abr.  595,  par.  6;  Gossip  v.  Wright.  9  Jur.  N. 
S.  592.  11  W.  R.  602;  Lincoln  v.  Wright,  4  De 
G.  &  J.  16;  Joy  v.  Birch,  4  CI.  &  F.  58;  10 
Bligh  M.  S.201;  Pegg  v.  Wisden,  16  Beav.  239. 

United  States.  —  Wallace  v.  Johnstone,  129 
U.  S.  58;  Cadman  v.  Peter,  12  Fed.  Rep.  363; 
Conway  v.  Alexander,  7  Cranch  (U.  S.)  218; 
Fiagg  v.  Mann,  2  Sumn.  (U.  S.)  486. 

Alabama.  — Vincent  v.  Walker,  86  Ala.  333; 
Knaus  v.  Dreher,  84  Ala.  319;  Perdue  v.  Bell, 
83  Ala.  396;  Logwood  v.  Hussey.  60  Ala.  417; 
Haynie  v.  Robertson,  58  Ala.  37;  Pearson  v. 
Seay,  35  Ala.  612,  38  Ala.  643;  West  v.  Hen- 
drix,  28  Ala.  226;  McKinstry  v.  Conly,  12  Ala. 
678. 

Arkansas.  —  Blakemore  v.  Byrnside,  7  Ark. 
505;  Johnson  v.  Clark,  5  Ark.  340;  Porter  v. 
Clements,  3  Ark.  364. 

California.  —  Farmer  v.  Grose,  42  Cal.  169; 
Page  v.  Vilhac,  42  Cal.  75 ;  Henley  v.  Hotaling, 
41  Cal.  22;  Ford  v.  Irwin,  18  Cal.  117. 

Connecticut.  —  Phipps  v.  Munson,  50  Conn. 
267;  Reading  Weston,  7  Conn.  143,  18  Am. 
Dec.  89. 

Georgia.  —  Jay  v.  Whelchel,  78  Ga.  786; 
Burnside  v.  Terry,  45  Ga.  62t;  Gait  v.  Jack- 
son, 9  Ga.  151. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Watson, 
113  III.  195;  Bearss  v.  Ford,  108  111.  16;  Rue 
v.  Dole,  107  111.  275;  Hanford  v.  Blessing,  80 
111.  188;  Carr  v.  Rising,  62  111.  14;  Price  v. 
Karnes,  59  111.  276;  Pitts  v.  Cable,  44  111.  103. 

Indiana.  —  Rogers  v.  Beach,  115  lnd.  413; 
Voss  v.  Eller,  109  Ind.  260;  Hays  v.  Carr,  83 
Ind.  275:  Wilson  v.  Carpenter,  62  Ind.  495. 

forca.  —  Chandler  v.  Chandler,  76  Iowa  574; 
Bridges  v.  Linder,  60  Iowa  190. 

Kansas.  —  Elston  v.  Chamberlain,  41  Kan. 
354;  Eckei -'  v.  McBee,  27  Kan.  232;  McNamara 
v.  Culver,  22  Kan.  661. 

Louisiana.  —  Howe  v.  Austin,  40  La.  Ann. 
323. 
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Where  a  Deed  Absolute  on  Its  Face  Is  Fraudulent,  or  where  the  condition  of  the 
defeasance  is  immoral,  or  against  public  policy,  the  transaction  will  not  be 

considered  a  mortgage.1 

Absence  of  Mutual  Rights.  —  The  right  of  a  mortgagor  to  redeem  and  of  a  mort- 
gagee to  foreclose  being  correlative,  no  instrument,  prima  facie  a  sale,  can  be 
converted  into  a  mortgage  where  such  a  mutuality  of  right  on  the  part  of  the 
grantor  and  grantee  is  absent :  3  thus,  where  the  right  to  repurchase  is  optional 
and  creates  no  obligation  to  do  so  on  the  part  of  the  grantor  there  is  no 
mortgage,  but  a  conditional  sale.3 

The  Voluntary  Surrender  or  Cancellation  of  a  Defeasance  or  an  instrument  in  the  nature 
of  one,  as  a  general  rule,  renders  the  conveyance  absolute  and  vests  complete 
title  in  the  grantee  therein.4  Such  a  case  is  an  exception  to  the  maxim,  "Once 
a  mortgage,  always  a  mortgage."  5 


Maine.  — French  v.  Sturdivant,  8  Me.  246. 

Maryland.  —  Dougherty  v.  McCr>lgan,  6  Gill 
&  J.  (Md.)  275. 

Massachusetts. — Tufts  v.  Tapley,  129  Mass. 
380;  Flagg  v.  Mann,  14  Pick.  (Mass.)  467. 

Michigan.  —  Blumberg  v.  Beekman,  121 
Mich.  647;  Stahl  v.  Dehn,  72  Mich.  645;  Cor- 
nell v.  Hail,  22  Mich.  377. 

Mississippi. — Hoopes  v.  Bailey,  28  Miss.  328; 
Mason  v.  Moody,  26  Miss.  184. 

Missouri.  —  Turner  v.  Kerr,  44  Mo.  420; 
Slowey  v.  McMurray,  27  Mo.  113,  72  Am.  Dec. 
251;  Holmes  v.  Fresh,  9  Mo.  201. 

Montana.  —  G.issert  v.  Bogk,  7  Mont.  585. 

New  Hampshire.  —  Bethlehem  v.  Annis,  40 
N.  H.34,  77  Am.  Dec.  700;  Porter  v.  Nelson,  4 
N.  H.  130;  Lund  v.  Lund,  1  N.  H.  39,  8  Am. 
Dtfc.  29. 

New  Jersey .  —  Phillips  v.  Hulsizer.  20  N.  J. 
Eq.  308;  Merritt  v.  Brown,  19  N.  J.  Eq.  286. 

New  York.  —  Randall  v.  Sanders,  87  N.  Y. 
578;  Macaulay  v  Porter,  71  N,  Y.  173;  Fuller- 
ton  v.  McCurdy,  55  N'.  Y.  637;  Hill  v.  Grant, 
46  M.  Y.  496;  Saxton  v.  Hitchcock,  47  Barb. 
(N.  Y)  220;  Brown  v.  Dewey,  2  Barb.  (N.  Y.) 
(28,  r  Sandf.  Ch.  (N.  Y.)  56;  Bloodgood  &. 
Zeily,  2  Cai.  Cas.  (N.  Y.)  124;  Jackson  v.  Rich- 
ards, 6  Cow.  (M.  Y.)  617;  Morrison  v.  Brand, 
5  Daly  (N.  Y.)  40;  Baker  v.  Thrasher,  4  Den. 
(N.  Y.)  493;  Robinson  v.  Cropsey,  2  Edw.  (N. 
Y.)  138,  6  Paige  (N.  Y.)  480;  Coburn  v.  Ander- 
son, (Supm.  Ct.  Spec.  T)  62  How.  Pr.  (N.  Y.) 
268;  Holmes  v.  Grant,  8  Paige  (N.  Y.)  243; 
Glover  v.  Payn,  19  Wend.  (N.  Y.)  518. 

North  Carolina.  —  Kelly  v.  Bryan,  6  Ired. 
Eq.  (41  N.  Car.)  283;  M'Laurin  v.  Wright,  2 
Ired.  Eq.  (37  N.  Car.)  94;  McDonald  v.  Mc- 
Leod,  1  Ired.  Eq.  (36  N.  Car.)  221. 

Ohio.  — Slutz  v.  Desenberg,  28  Ohio  St.  371: 
Slratton  v.  Sabin,  9  Ohio  28,  34  Am.  Dec.  418. 

Pennsylvania.  —  Haines  v.  Thomson.  70  Pa. 
Si.  434;  Callahan's  Estate,  13  Phila.  (Pa.)  381, 
37  Leg.  Int.  (Pa  )  434. 

South  Carolina.  —  Nesbitt  Cavender,  27  S. 
Car.  r. 

Tennessee.  —  Lane  v.  Dickerson,  10  Yerg. 
(Tenn.)  373. 

Texas.  —  Hubby  v.  Hartis,  68  Tex.  91;  De 
Bruhl  v.  Maas,  54  Tex.  464. 

Vermont.  —  Rich  v.  Doane,  35  Vt.  125. 

Virginia.  —  Ran  son  e  v.  Frayser,  10  Leigh 
(Va.)  621;  Moss  v.  Green,  10  Leig":  (Va.)  260, 
34  Am.  Dec.  731;  Pennington  v.  Hanby,  4 
Munf  (Ya.)  140. 

West  Virginia.  —  Davis  v.  Demming,  12  W. 
Va.  246. 


Wisconsin.  —  Evans  v.  Enloe,  70  Wis.  345; 
Smith  v.  Crosby,  47  Wis.  160. 

A  transaction  on  its  face  not  purporting  to 
be  a  mortgage  must  be  treated  as  a  sale  when 
it  expressly  appears  that  the  parties  intended 
that  it  should  not  be  a  mortgage.  Adams  v. 
Adams,  51  Conn.  544:  Wilkins?-.  Durio,  45  La. 
Ann.  1119;  Kerr  v.  Gilmore,  6  Watis(Pa.)  405. 

1.  Fraudulent  Conveyance.  —  Patnode  i\  Dar- 
veau,  112  Mich.  127. 

Immoral  Condition  of  Defeasance. —  Patterson 
v.  Donner,  48  Cal.  369. 

2.  Necessity  of  Mutual  Rights.  —  Chaires  v. 
Brad\-,  10  Fla.  133. 

3.  No  Mortgage  Where  Right  of  Repurchase  Is 
Optional — England.  —  Williams  v.  Owen,  5 
Myl.  &  C.  305. 

United  States.  —  Conway  v.  Alexander,  7 
Cranch  (U.  S.)  218. 

Georgia.  —  Gait  v.  Jackson,  9  Ga.  151. 
Indiana.  —  Voss  v.  Eller,  109  Ind.  260;  Hays 
v.  Carr,  83  Ind.  275. 

Massachusetts.  —  Flagg  v.  Mann,  14  Pick. 
(Mass.)  467. 

Mississippi.  —  Klein  v.  McNamara,  54  Miss. 
90,  Hoopes  v.  Bailey,  28  Miss.  328. 

Missouri.  —  Slowey  v.  McMurray,  27  Mo. 
113,  72  Am.  Dec.  251. 

New  York.  —  Saxton  v. 
(N.  Y.)  220;  Morrison  v. 
Y.)4o. 

Pennsylvania. — Wallace  v.  Smith,  155  Pa. 
St.  78,  35  Am.  St.  Rep.  868;  Null  v.  Fries,  no 
Pa.  St.  521. 

Texas.  —  Gray  v.  Shelby,  83  Tex.  405; 
Harvey  v.  Edens,  69  Tex.  420;  Hubby  v  Har- 
ris, 68  Tex.  91;  Fowler  v.  Stoneum,  11  Tex. 
507. 

West  Virginia.  —  Sadler  z\  Taylor,  (W.  Va. 
1901)  38  S.  E.  Rep.  583. 

Wisconsin.  —  Smith  v.  Crosby,  47  Wis.  160. 

4.  Voluntary  Surrender  of  Defeasance.  —  Shu- 
bert  v.  Stanley,  52  Ind.  46;  Vennum  v.  Bab- 
cock,  13  Iowa  194;  Harrison  :\  Phillips  Acad- 
emy, 12  Mass.  456;  Trull  v.  Skinner,  17  Pick. 
(Mass.)  213;  Stall  v.  Jones,  47  Neb.  706.  See 
also  Clark  v.  Finlon,  90  III.  245;  Falis  v.  Con- 
way Mut.  F.  Ins.  Co.  7  Allen  (Mass.)  46; 
Waters  i<.  Randall,  6  Met.  (Mass.)47g;  Rice  v. 
Rice,  4  Pick.  (Mass.)  349. 

In  Wisconsin,  owing  to  the  fact  thai  a  mort- 
gage does  not  convey  a  title  in  fee  to  the  mort- 
gagee, the  cancellation  of  a  defeasance  is  not 
regarded  as  vesting  the  whole  estate  in  him. 
Brinkman  v.  Jones,  44  Wis.  49S. 

5.  Haggerty  v.  Brower,  105  Iowa  395. 
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d.  Where  Transaction  Prima  Facie  a  Sale  Regarded  as  Mort- 
gage. —  Whenever  a  conveyance  or  assignment  of  an  estate  is  originally 
intended  as  a  security  for  money,  or  the  performance  of  some  obligation, 
whether  this  intention  appears  from  the  deed  itself  or  from  any  other  instru- 
ment, it  is  always  considered,  as  between  the  parties  thereto  and  all  others 
except  bona  fide  purchasers  for  value  without  notice,  to  be  in  equity  a  mort- 
gage, and  the  grantor  and  grantee  are  regarded  as  having  merely  the  rights 
and  as  being  subject  only  to  the  obligations  of  mortgagor  and  mortgagee.1 

1.  Conveyances  Held  Mortgages  in  Equity  — 

England.  — Exton  v.  Greaves,  I  Vern.  138. 

United  States.  —  Peugh  v.  Davis,  96  U.  S. 
332;  Russell  7/.  Southard,  12  How.  (U.  S.)  139; 
Morris  v.  Nixon,  1  How.  (U.  S.)  118. 

Arkansas.  —  Stryker  v.  Hershy,  38  Ark.  264; 
Turner  v.  Watkins,  31  Ark.  429;  Anthony  v. 
Anthony,  23  Ark.  479;  Hannah  v.  Carrington, 
18  Ark.  85. 

California.  —  Purser  v.  Eagle  Lake  Land, 
etc.,  Co.,  in  Cal.  139;  Ahern  v.  McCarthy, 
107  Cal.  382;  Malone  v.  Roy,  94  Cal.  341; 
Moisant  r.  McPhee,  92  Cal.  76;  Baker  t.  Fire- 
man's Fund  Ins.  Co.,  79  Cal.  34;  Murdock  v. 
Clarke,  (Cal.  1890)  24  Pac.  Rep.  272;  Wood- 
worth  v.  Guzman,  1  Cal.  203. 

Connecticut. — Aiams  v.  Adams,  51  Conn. 


544- 

Illinois.  —  Hunter  v.  Hatch,  45  III.  178. 

Iowa.  —  Richardson  v.  Barrick,  16  Iowa  407. 

Kansas.  —  McDonald  v.  Kellogg,  30  Kan. 
170;  Overstreet  v.  Baxter,  30  Kan.  55;  Ben- 
nett v.  Wolverton,  24  Kan.  284;  Glynn  v. 
Home  Bldg.  Assoc.,  22  Kan.  746;  Moore  v. 
Wade,  8  Kan.  380. 

Kentucky.  —  Edrington  v.  Harper,  3  J.J. 
Marsh.  (Ky.)  353,  20  Am.  Dec.  145. 

Maine.  —  Jameson  v.  Emerson,  82  Me.  359; 
Stinchfield  v.  Milliken,  71  Me.  567. 

Maryland.  —  Packard  v.  Corporation  for  Re- 
lief of  Widows,  etc.,  77  Md.  240;  Baugher  v. 
Merryman.  32  Md.  185;  Dougherty  v.  Mc- 
Colgan,  6  Gill  &  J.  (Md.)  281. 

Massachusetts.  —  Lanfair  v.  Lanfair,  18  Pick. 
(Mass.)  299;  Gilson  v.  Gilson,  2  Allen  (Mass.) 
115. 

Michigan.  —  Gunderman  v.  Gunnison,  39 
Mich.  313;  Cowles  v.  Marble,  37  Mich.  158. 

Mississippi.  —  Klein  v.  McNamara,  54  Miss. 
90;  Baldwin  z.  Jenkins,  23  Miss.  206;  Prewett 
v.  Dobbs,  13  Smed.  &  M.  (Miss.)  431;  Pugh  v. 
Holt,  27  Miss.  461. 

Missouri.  —  B;>bb  v.  Wolff,  148  Mo.  335; 
Book  v.  B;asly,  138  Mo.  455;  Hargadine  v. 
Henderson,  97  Mo.  375;  O'Neill  v.  Capelle,  62 
Mo.  202;  Turners.  Kerr,  44.  Mo.  429;  Armour 
Packing  Co.  v.  Wolff,  59  Mo.  App.  665;  Reilly 
v.  Cullen,  159  Mo.  322. 

Nebraska.  —  Morrill  v.  Skinner,  57  Neb.  164; 
Eiseman  v.  Gallagher,  24  Neb.  79. 

Nevada.  —  Leahigh  v.  White,  8  Nev.  147. 

New  Hampshire  — Bethlehem  v.  Annis,  40 
N.  H.  34,  77  Am.  Dec.  700;  Page  v.  Foster,  7 
N.  H.  394- 

New  jersey. — Gray  v.  Folwell,  57  N.  J.  Eq. 
446;  Phillips  v.  Hulsizer,  20  N.  J.  Eq.  308; 
De  Camp  v.  Crane,  19  N.  J,  Eq.  166;  Van 
Keuren  :/.  McLaughlin,  19  N.  J.  Eq.  187; 
Clark  v.  Condit,  18  N.  J.  Eq.  358;  Youle  v. 
Richards,  1  N.  J.  Eq.  534.  23  Am.  Dec.  722. 

Ne~,t>  York.  —  Burnett  v.  Wiighl,  135  N.  Y. 
543;  Carr  v.  Carr,  52  N.  Y.  251. 


North  Carolina. — Wilcox  v.  Morris,  1  Murph. 
(5  N.  Car.)  116,  3  Am.  Dec.  678. 

Ohio.  —  New  Vienna  Bank  v.  Johnson,  47 
Ohio  St.  306;  Wilson  v.  Giddiogs,  28  Ohio  St. 
554;  Cotterell  v.  Long,  20  Ohio  464;  Pet  kins 
v.  Dibble,  10  Ohio  433,  36  Am.  Dec.  97 ;  Miami 
Exporting  Co.  v.  U.  S.  Bank,  Wright  (Ohio) 
252. 

Pennsylvania.  —  Kinports  v.  Boynton,  120 
Pa.  St.  306,  6  Am.  St.  Rep.  706;  Mellon  :•. 
Lemmon,  111  Pa.  St.  56;  Helfensiein's  Estate, 
135  Pa.  St.  293. 

South  Dakota.  —  Ashton  v.  Ashton,  11  S. 
Dak.  610. 

Tennessee.  —  Robinson  v.  Lincoln  Sav.  Bank, 
85  Tenn.  363. 

Texas.  —  Eckford  v.  Berry,  87  Tex.  415; 
Soell  v.  Hadden,  85  Tex.  182;  McCamam  v. 
Roberts,  80  Tex.  316;  Loving  v.  Milliken,  59 
Tex.  425;  Hudson  v.  Wilkinson,  45  Tex.  444; 
Stampers.  Johnson,  3  Tex.  1;  Armstrong  v. 
Burkitt,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
759;  Wilcox  z.  Tennant,  13  Tex.  Civ.  App. 
220;  Lapowski  v.  Smith,  1  Tex.  Civ.  App.  391. 
Veimont.  —  Wright  v.  Bates,  13  Vt.  341. 
Virginia.  —  Brerkenridge  v.  Auld,  1  Rob. 
(Va.)  157.  . 

Wisconsin. —  Hunter  v.  Maanum,  78  Wis. 
656;  Schriber  v.  Le  Clair,  66  Wis.  579;  Hoile 
v.  Bailey,  58  Wis.  448;  Starks  v.  Redfield,  52 
Wis.  352;  Howe  v.  Carpenter,  49  Wis.  702; 
Knowllon  v.  Walker,  13  Wis.  264;  Rogan  v. 
Walker,  1  Wis.  527. 

Rights  and  liabilities  of  Grantor  and  Grantee. 
■ — Odell  v.  Montross,  68  N.  Y.  499;  Lawrence 
v.  Farmers'  L.  &  T.  Co.,  13  N.  Y.  200. 

As  to  the  rights  and  obligations  of  the  mort- 
gagor and  mortgagee,  see  infra,  this  title, 
Fights  and  liabilities  of  Mortgagor  and  Rights 
and  Liabilities  of  Mortgagee. 

Intention  Need  Not  Appear  in  Instrument.  — 
Hill  v.  Edwards,  11  Minn.  22;  Porter  v.  Nel- 
son, 4  N,  H.  130;  Wilcox  v.  Morris,  1  Murph. 
(5  N.  Car.)  116,  3  Am.  Dec.  678. 

As  Between  Parties. —  Gest  7;.  Packwood,  39 
Fed.  Rep.  525;  Adams  v.  Adams,  51  Conn. 
544;  Hurst  v.  Beaver,  50  Mich.  612. 

Bona  Fide  Purchasers.  —  Kemp  v.  Small  32 
Neb.  318. 

A  Stipulation  that  a  Conveyance  Shall  Be  Abso- 
lute will  not  avail  if  the  security  of  a  debt  is 
intended.    Hodgkins  v.  Wright,  127  Cal.  6£8. 

Conditional  Deeds  Securing  Performance  of  a 
Contract.  —  The  prinriple  that  all  conditional 
deeds  intended  as  security  should  be  treated 
as  mortgages  does  not  apply  todeeds  securing 
the  performance  of  a  contract  of  which  the 
condition,  if  broken,  gives  no  rise  to  a  claim 
for  damages,  or  only  to  a  claim  for  unliqui- 
dated damages.  Such  a  deed  will  be  regarded 
as  a  sale.  Bethlehem  v.  Annis,  40  N.  H.  34, 
77  Am.  Dec.  700. 
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Equitable  Doctrine  Followed  by  statute.  —  In  many  jurisdictions  the  equitable 
doctrine  that  a  conveyance  intended  as  a  security  is  only  a  mortgage  has  been 
expressly  affirmed  by  statute,  so  that  the  distinction  between  law  and  equity 
is  eliminated.1 

e.  Indicia  of  Mortgage.  —  The  following  facts  and  circumstances  are 
important  as  indicia  of  a  mortgage,  and,  while  not  necessarily  controlling, 
may  be  sufficient  to  turn  the  scale:  the  pre-existence  of  a  debt  at  the  time  of 
the  transaction,  or  the  creation  of  a  debt  concurrently  with  the  transaction, 
and  its  continuance  afterwards ; 3  the  fact  that  the  transaction  originated  in 


1.  Statutory  Recognition  of  Doctrine.  —  In  Cali- 
fornia every  transfer  of  interest  in  properly 
other  than  in  trust  made  as  a  security  for  the 
performance  of  another  act  is  deemed  to  te  a 
mortgage,  except  when  in  the  case  of  personal 
property  it  is  accompanied  by  actual  change 
of  possession,  in  which  case  it  is  deemed  a 
pledge.  Reavis  v.  Reavis,  103  Fed.  Rep.  813; 
Garwood  v.  Wheaton,  128  Cal.  399;  Commer- 
cial Bank  v.  Pritchard,  126  Cal.  600;  Woodard 
v.  Hennegan,  128  Cal.  293;  Vance  v.  Ander- 
son, 113  Cal.  532;  Husheon  v.  Husheon,  ^1 
Cal.  407.  • 

In  Montana,  Oklahoma,  and  South  Dakota 
similar  statutes  exist.  Fee  v.  Swingly,  6  Mont. 
596;  Baldjff  v.  Griswold,  9  Okla.  438;  Weise- 
ham  v.  Hocker,  7  Okla.  250;  Shimerda  v. 
Wohlford,  13  S.  Dak.  155;  Merrill  v.  Hurley, 
6  S.  Dak.  592,  55  Am.  St.  Rep.  859. 

In  Florida  all  instruments  of  writing  made 
for  the  purpose  of  securing  the  payment  of 
money  are  deemed  mortgages.  Florida  First 
Nat.  Bank  v.  Ashmead,  23  Fla.  379. 

In  Illinois  every  deed  conveying  real  estate 
is  a  mortgage  if  intended  as  a  security  at  the 
time  of  its  execution.  Story  v.  Springer,  155 
111.  25;  Helm  v.  Boyd,  124  111.  370;  Sharp  v. 
Smitherman,  85  111.  153;  Magnusson  v.  John- 
son, 73  111.  156;  Remington  v.  Campbell,  60 
III.  516;  Price  v.  Karnes,  59  111.  276;  Lindauer 
v.  Cummings,  57  111.  195;  Tedens  v.  Clark,  24 
111  App.  510. 

In  New  Hampshire  every  conveyance  of 
lands  made  for  the  purpose  of  securing  money 
or  the  performance  of  some  other  thing  in  the 
condition  thereof  stated  is  a  mortgage.  Knick- 
erbocker Trust  Co.  v.  Penacook  Mfg.  Co.,  100 
Fed.  Rep.  814. 

In  New  York  and  Maryland  a  deed  absolute 
on  its  face  is  regarded  as  a  mortgage  when  it 
appears  by  any  other  instrument  to  have  been 
intended  as  a  security.  Mooney  v.  Byrne, 
163  N.  Y.  86;  Kraemer  v.  Adelsberger,  122 
N.  V.  467;  Macaulay  v.  Porter,  71  N.  Y.  173; 
Shields  v.  Russell,  66  Hun  (N.  Y  )  226,  affirmed 
142  N.  Y.  290;  Decker  v.  Leonard,  6  Lans.  (N. 
Y.)  264;  Brown  v.  Dewe,  1  Sandf.  Ch.  (N.  Y.) 
56;  Brown  v.  Dean,  3  Wend.  (N.  Y.)  208; 
Snowden  v.  Pitcher,  45  Aid.  260;  Owens  v. 
Miller,  29  Md.  149. 

Elimination  of  Distinction.  —  Weiseham  v. 
Hocker,  7  Okla.  250. 

2.  Pre-existence  and  Continuance  of  Debt  — 
England.  — Goodman  v.  Grierson,  2  Ball  &  B. 
274,  12  Rev.  Rep.  82. 

United  States.  —  Reavis  v.  Reavis,  103  Fed. 
Rep.  813;  Simpson  v.  Denver  First  Nat.  Bank. 
(C.  C.  A.)  93  Fed.  Rep.  309;  Conway  v.  Alex- 
ander, 7  Cranch  (U.  S.)  218;  Flagg  v.  Mann, 
2  Sumn.  (U.  S.)  486. 

Alabama.  —  Kramer  v.  Brown,  114  Ala.  612; 


Williams  v.  Reggan,  111  Ala.  621;  Wells  v. 
Morrow,  38  Ala.  125;  Locke  v.  Palmer,  26 
Ala.  312;  Martin  v.  Martin,  123  Ala.  191. 

California.  —  Montgomery  v.  Spect,  55  Cal. 
352;  Hickox  v.  Lowe,  10  Cal.  197. 

Connecticut.  —  Lounsbury  v.  Norton,  59 
Conn.  170;  Pritchard  z.  Ellon,  38  Conn.  434; 
French  v.  Burns,  35  Conn.  359;  Mills  v.  Mills, 
26  Conn.  213. 

Florida.  —  Franklin  v.  Aver,  22  Fla.  654. 
Georgia.  —  Gait  v.  Jackson,  9  Ga.  151. 
Illinois.  —  Darst  v.  Murphy,  119    111.  343; 
Whitcomb  v.  Sutherland,  18  111.  578. 
Indiana.  —  Voss  v.  Eller,  109  Ind.  260. 
Iowa.  —  Froud   v.    Merritt,   99   Iowa  410; 
Wright  v.  Mahaffey,  76  Iowa  96;  Barthell  v. 
Syverson,  54  Iowa  160;  White  v.  Lucas,  46 
Iowa   319;  Green    v.  Turner,  38  Iowa  112; 
Hughes  v.  Sheaff,  19  Iowa  335. 

Kansas.  —  McNamara  v.  Culver,  22  Kan. 
661. 

Maine.  —  Jameson  v.  Emerson,  82  Me.  359; 
Stinchfield  v.  Milliken,  71  Me.  567. 

Maryland.  —  Hopper  v.  Smyser,  90  Md.  363; 
Hicks  v.  Hicks,  5  Gill  v.  J.  (Md.)  75. 

Minnesota.  —  Marshall  v.  Thompson,  39 
Minn.  137. 

Mississippi.  —  Klein  v.  McNamara,  54  Miss. 
90;  Freeman  v.  Wilson,  51  Miss.  329;  Hoopes 
z.  Bailey,  28  Miss.  328. 

Missouri.  —  Slowey  v.  McMurray,  27  Mo. 
113,  72  Am.  Dec.  251. 

Nebraska.  —  Riley  v.  Starr,  48  Neb.  243; 
Nelson  v.  Atkinson,  37  Neb.  577. 

New  Hampshire.  —  Page  v.  Foster,  7  N.  K. 
392. 

New  Jersey.  —  Wilmerding  v.  Mitchell,  42 
N.  J.  L.  476;  Budd  Van  Otden,  33  N.  J.  Eq. 
143;  Judge  v.  Reese,  24  N.  J.  Eq.  387. 

New  York.  —  Saxton  v.  Hitchcock,  47  Barb. 
(N.  Y.)  220;  Hone  v.  Fisher,  2  Barb.  Ch.  (N. 
Y.)  559;  Clark  v.  Henry,  2  Cow.  (N.  Y.)  329; 
Robinson  v.  Cropsey,  2  Edw.  (N.  Y.)  13S;  Hol- 
ridge  v.  Gillespie,  2  Johns.  Ch.  (N.  Y.)  33; 
Holmes  v.  Grant,  8  Paige  (N.  Y.)  243;  Slee  v. 
Manhattan  Co.,  I  Paige  (N.  Y.)  56. 

North  Carolina. — Sprague  v.  Bond,  115  N. 
Car.  530;  Robinson  v.  Willoughby,  65  N.  Car. 
520;  Mason  v.  Hearne,  Busb.  Eq.  (45  N. 
Car.)  88. 

Oklahoma.  —  Weiseham  v.  Hocker,  7  Okla. 
250. 

Tennessee.  —  Blizzard  v.  Craigmiles,  7  Lea 
(Tenn.)  693. 

lexas.  —  Gray  v.  Shelby,  83  Tex.  405;  Hub- 
by v.  Harris,  68  Tex.  91;  Loving  v.  Milliken, 
59  Tex.  425;  Williams  v.  Chambers,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  270. 

Virginia.  —  Robertson  v.  Campbell,  2  Call 
(Va.)  421;  Ross  v.  Norvell.  1  Wash.  (Va.)  ii.  1 
Am.  Dec.  422. 
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an  application  for  a  loan  of  money  1  or  that  a  negotiation  therefor  was  pend- 
ing at  the  time  the  deed  was  made;2  the  fact  that  a  grantor  was  in  embar- 
rassed circumstances  previous  to  the  making  of  an  absolute  deed;3  the  con- 
tinuance in  possession  of  the  grantor  taken  in  connection  with  other  indicia,4 
especially  when  the  grantor  is  not  required  to  pay  rent5  though  he  may  be 
in  possession  under  a  lease  requiring  him  to  pay  rent ;  tt  the  fact  that  the 
grantee  has  not  at  any  time  exercised  any  control  or  ownership  in  relation  to 
the  property  mortgaged;7  the  fact  that  the  grantor  has  selected  tenants,8  has 


Wisconsin.  —  Hunter  v.  Maanum,  78  Wis. 
656. 

The  Fact  that  the  Debt  Is  Due  to  a  Third  Person 

does  not  make  the  transaction  any  less  a  mort- 
gage. Comsiock  v.  Stewart,  Walk.  (Mich.)  no. 

1.  Application  for  Loan  of  Money — Alabama. 
—  Williams  v.  Reggan,  in  Ala.  621;  Turnei 
v.  Wilkinson,  72  Ala.  361;  Mobile  Bldg.,  etc., 
Assoc.  v.  Robertson,  65  Ala.  382;  Crews  v. 
Threadgill,  35  Ala.  334;  Locke  v.  Palmer,  26 
Ala.  312, 

Kentucky. — Timmons  v.  Center,  (Ky.  1897) 
43  S.  W.  Rep.  437. 

Mississippi,  —  Klein  v.  McNamara,  54  Miss. 
90;  Freeman  v.  Wilson,  51  Miss.  329. 

Missouri.  —  Cobb  v.  Day,  106  Mo.  278;  Book 
v.  Beasly,  138  Mo.  455. 

Montana.  —  Gassert  v.  Bogk,  7  Mont.  585. 

North  Carolina.  —  Kimborough  v.  Smith,  2 
Dev.  Eq.  (17  N.  Car.)  558;  Hauser  v.  Lash, 

2  Dev.  &  B.  Eq.  (22  N.  Car.)  212;  Streator  v. 
Jones,  3  Hawks  (ro  N.  Car.)  428;  Howlett 
v.  Thompson,  1  Ired.  Eq.  (36  N.  Car.)  369. 

Texas.  —  Loving  v.  Milliken,  59  Tex.  425; 
Williams  v.  Chambers,  (Tex.  Civ.  App.  1894); 
26  S.  W.  Rep.  270. 

Application  for  Loan  Per  Se  Not  Sufficient.  — 
Cowell  v.  Craig,  79  Fed.  Rep.  685. 

2.  Negotiation  for  Loan  Pending  When  Deed 
Was  Made.  —  Rubo  v.  Bennett,  85  111.  App.  473. 

3.  Necessitous  Circumstances  of  Grantor  —  Illi- 
nois. —  Darst  v.  Murphy,  119  111.  343. 

Iowa. — Wright  v.  Mahaffey.  76  Iowa  96. 
Maryland.  — Thompson  v.  Banks,  2  Md.  Ch. 
430. 

North  Carolina.  —  Kimborough  v.  Smith,  2 
Dev.  Eq.  (17  N.  Car.)  558;  Hauser  v.  Lash,  2 
Dev.  &  B.  Eq.  (22  N.  Cat.)  212;  Streator  v.  Jones, 

3  Hawks  (10  N.  Car.)  423;  Steel  v.  Black,  3 
Jones  Eq.  (56  N.  Car.)  427;  Sellers  v.  Stalcup, 
7  Ired.  Eq.  (42  N.  Car.)  13,  Kemp  v.  Earp,  7 
Ired.  Eq.  (42  N.  Car.)  167;  Howlett  v.  Thomp- 
son, 1  Ired.  Eq.  (36  N.  Car.)  369. 

4.  Retention  of  Possession  by  Grantor  —  Eng- 
land. —  Lincoln  v.  Wright,  4  De  G.  &  J.  16. 

Canada:  —  Marshall  v.  Steel,  Russ.  Eq.  Dec. 
(Nova  Scotia)  116. 

Alabama.  —  I'arks  v.  Parks,  66  Ala.  326; 
Crews  v.  Threadgill,  35  Ala.  334;  Parish  v. 
Gates,  29  Ala.  254. 

California.  —  Baker  v.  Fireman's  Fund  Ins. 
Co.,  79  Oat.  34;  Fletcher  v.  Northcross,  (Cal. 
1893)  32  Pac.  Rep.  328. 

Connecticut.  —  Reading  v.  Weston.  7  Conn. 
143.  18  Am.  Dec.  89. 

Illinois.  —  Evvart  v.  Walling,  42  111.  453; 
Wliitcomb  v.  Sutherland,  18  III.  578;  Rubo  v. 
Benneit,  85  III.  App.  473. 

Iowa.  —  Wilson  v.  Patrick,  34  Iowa  362. 

Kentucky.  —  Timmons  v.  Center,  (Ky.  1S97) 
43  S.  W.  Rep.  437- 

Maine. — Jameson  v.  Emerson,  82  Me.  359. 
30  C.  of  L. — 60  945 


Maryland.  —  Hopper  v.  Smyser,  90  Md.  363; 
Thompson  v.  Banks,  2  Md.  Ch.  430. 

Massachusetts.  —  Campbell  v.  Dearborn,  109 
Mass.  130,  12  Am.  Rep.  671. 

Missouri.  —  Cobb  v.  Day,  106  Mo.  278;  Book 
v.  Beasly,  138  Mo.  455. 

North  Carolina.  —  Robinson  v.  Willoughby. 
65  N.  Cat.  520;  Porier  v.  White,  128  N.  Car.  42 ; 
Mason  v.  Hearne,  Bu  =  b.  Eq.  (45  N.  Car.) 
88;  Kimborough  v.  Smith,  2  Dev.  Eq.  (17  N. 
Car.)  558;  Hauser  v.  Lash,  2  Dev.  &  B.  Eq.  (22 
N.  Car.)  212;  Streator  v.  [ones,  3  Hawks  (10  N. 
Car.)  423;  Sellers  v.  Stalcup,  7  Ired.  Eq.  (42 
N.  Car.)  13;  Kemp  v.  Earp,  7  Ired.  Eq.  (42  N. 
Car.)  167;  Kelly  v.  Bryan,  6  Ired.  Eq.  (41  N. 
Car.)  283;  Howlett  v.  Thompson,  1  Ired.  Eq. 
(36  N.  Car.)  369;  Steel  v.  Black,  3  Jones  Eq. 
(56  N.  Car.)  427. 

South   Carolina.  —  Campbell  v.  Linder.  50 

5.  Car.  169. 
Tennessee.  —  Bennet  v.  Holt,  a  Yerg.  (Tenn.) 

6,  24  Am.  Dec.  455. 
Texas.  —  Hubby  v.  Harris,  68  Tex.  91;  As. 

tugueville  v.  Loustaunau,  61  Tex.  233;  Loving 
v.  Milliken,  59  Tex.  425;  Ruffiner  v.  Womack, 
30  Tex.  332;  Thompson  v.  Chumney,  8  Tex. 
389;  Williams  v.  Chambers,  (Tex.  Civ.  App. 

1894)  26  S.  W.  Rep.  270. 
.Vermont.  —  Rich  v.  Doane,  35  Vt.  125;  Gra- 
ham v.  Stevens,  34  Vi.  166,  80  Am.  Dec.  675; 
Wright  v.  Bates,  13  Vt.  341. 

Washington. — Ross  v.  Norvell,  1  Wash. 
(Va.)  14,  1  Am.  Dec.  422;  Thompson  v.  Daven- 
port, 1  Wash.  (Va.)  125. 

West  Virginia.  —  Hoffman  v.  Ryan,  21  W. 
Va.  415. 

5.  Grantor  Not  Required  to  Pay  Rent.  —  Wil- 
liams v.  Reggan,  in  Ala.  621;  Chance  v.  Jen- 
nings, 159  Mo.  544;  Rempt  v.  Gever,  (N.  J. 

1895)  32  All.  Rep.  266;  Lewis  v.  Hallman,  53 
S.  Car.  18. 

6.  Possession  under  Lease  Requiring  Rent.  — 

Cowell  v.  Craig,  79  Fed.  Rep.  685;  Danner 
Land,  etc.,  v.  Stonewall  Ins.  Co.,  77  Ala.  184; 
Rogers  v.  Davis,  91  Iowa  730;  Pancake  v.  Cauff- 
man.  114  Pa.  St.  113;  Maney  v.  Morris,  (Tenn. 
Ch.  1900);  57  S.  W.  Rep.  442. 

Lease  Not  Conclusive  Evidence  of  Sale.  —  Hag- 
gertyv.  Brovver,  105  Iowa  395  ;  Rogers  v.  Davis, 
91  Io  iva  730. 

Where  the  Rent  Is  Equivalent  to  the  Interest 
on  the  consideration  named  in  the  deed  it  is  a 
circumstance  tending  to  establish  the  convey- 
ance as  a  mortgage.  Cowell  v.  Craig,  79  Fed. 
Rep.  685. 

7.  Failure  of  Grantee  to  Exercise  Control  over 
Property.  —  Timmons  v.  Center,  (Ky.  1897)  43 
S.  W.  Rep.  437;  Jameson  v.  Emerson,  82  Me. 
359;  Pancake  v.  Cautfman.  114  Pa.  St.  113; 
Hoffman  v.  Ryan,  21  W.  Va.  415 

8.  Selection  of  Tenants  by  Grantor,  —  Hopper 
v.  Smyser,  90  Md.  363. 
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collected  rents  and  profits,1  has  paid  taxes  on  the  property,2  or  has  made 
improvements  that  a  tenant  probably  would  not  make;3  the  fact  that  the 
price  is  grossly  inadequate,4  or  merely  inadequate  when  that  fact  is  coupled 
with  other  circumstances;5  the  fact  that  after  the  making  of  the  deed  there 
is  an  accounting  between  the  parties  as  if  the  vendee  were  still  a  creditor  and 
the  vendor  still  had  an  interest  in  the  property;6  the  fact  that  the  grantee 
has  not  surrendered  or  canceled  evidences  of  pre-existing  indebtedness;7  the 


1.  Collection  of  Rents  and  Profits.  —  Etvart  v. 
Walling,  42  111.  453;  Hopper  v.  Smyser,  qo  Md. 
363;  Black  well  v.  Overby,  6  Ired.  Eq.  (41  N. 
Car.)  38. 

2.  Payment  of  Taxes  by  Grantor.  —  Reeves  v. 
Aberctombie,  108  Ala  535;  Parks  v.  Parks.  66 
Ala.  326;  Froud  v.  Merritt,  99  Iowa  410;  Hop- 
per v.  Smyser,  90  Md.  363;  Boocock  v.  Phip- 
ard,  (Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  228; 
Campbell  v.  Linder,  50  S.  Car.  169;  Larson  v. 
Dutiel,  (S.  Dak.  1901);  85  N.  W.  Rep.  1006; 
O'Toole  v.  Omlie,  8  N.  Dak.  444. 

An  Agreement  to  Pay  Taxes  Due  or  to  Become 
Due  within  a  year  as  rental  value  of  the  land 
is  evidence  that  the  transaction  is  a  mortgage. 
Alderson  v.  Caskey,  (Ky.  1894)  24  S.  W.  Rep. 
629. 

3.  Improvements  by  Grantor.  —  Reeves  v. 
Abercrombie,  108  Ala.  535;  Parks  v.  Parks, 
66  Ala.  326;  Froud  v.  Merritt,  99  Iowa  410; 
Conlee  v.  Heying,  94  Iowa  734;  Hopper  v. 
Smyser,  90  Md.  363;  Cobb  v.  Day,  106  Mo.  278. 

4.  Gross  Inadequacy  Strong  Evidence  of  Mort- 
gage —  England.  —  Vernon  v.  Bethell,  2  Eden 
110. 

United  States.  —  Russell  v.  Southard,  12 
How.  (U.  S.)  139. 

Alabama.  —  Perdue  v.  Bell,  83  Ala.  396; 
Crews  v.  Threadgill,  35  Ala.  334;  Parish  v. 
Gates,  29  Ala.  254. 

Indiana.  —  Davis  v.  Stonestreet.  4  Ind.  101. 

lotva.  —  Froud  v.  Merritt,  99  Iowa  410; 
Byers  v.  Johnson,  89  Iowa  278;  Wil=on  v. 
Patrick,  34  Iowa  362. 

Kentucky.  —  Oldham  v.  Halley,  2  J.  J.  Marsh. 
(Ky.)  113. 

Maryland.  — Grove  v.  Rentch,  26  Md.  367. 

North  Carolina.  —  Elliott  v.  Maxwell,  7  Ired. 
Eq.  (42  N.  Car.)  246;  Blackwell  v.  Overby,  6 
Ired.  Eq.  (41  N.  Car.)  38;  Kelly  v.  Bryan,  6 
Ired.  Eq.  (41  N.  Car.)  283;  M'Laurin  v.  Wright, 
2  Ired.  Eq.  (37  N.  Car.)  94. 

Virginia. — Snavely  v.  Pickle,  29  Gratt. 
(Va.)  27. 

To  Become  Conclusive  Proof  of  a  Mortgage  the 

price  must  be  so  inadequate  as  to  force  the 
conviction  that  the  transaction  was  not  fair 
and  bona  fide.  Peagler  v.  Stabler,  91  Ala.  308; 
Holmes  v.  Fresh,  9  Mo.  201. 

Irresistible  Proof.  —  In  Conway  v.  Alexander, 
7  Cranch  (U.  S.)  218,  Marshall,  C.  J.,  said 
that  excessive  inadequacy  of  price  furnished 
irresistible  proof  that  a  mortgage  was  in- 
tended. 

Where  Accompanying  Circumstances  Warrant 
an  Inference  to  the  Contrary  gross  inadequacy 
is  not  conclusive  evidence  of  a  mortgage. 
Story  v.  Springer,  155  III.  25,  affirming  43  III. 
App.  495;  England  v.  England,  94  Iowa  716; 
Caldwell  v.  Meltveldt,  93  Iowa  730.  Compare 
Bridges  v.  Linder,  60  Iowa  190. 

6.  Weight  Given  to  Mere  Inadequacy.  —  Co- 
well  v.  Craig,  79  Fed.  Rep.  685;  Vincent  v. 


Walker,  86  Ala.  333:  Martin  v.  Martin,  123 
Ala.  191;  West  v.  Hendrix,  28  Ala.  £26; 
Chaires  v.  Brady,  10  f!a.  133:  Rubo  v.  Ben- 
nett, 85  111.  App.  473;  Campbell  v.  Dearborn, 
109  Mass.  130,  12  Am.  Rep.  671;  Holmes  v. 
Fresh,  9  Mo.  201;  Lane  v.  D.ckerscn,  iu  Verg. 
(Tenn.)  373. 

Where  the  Market  Value  of  the  Property  Does 
Not  Substantially  Exceed  the  consideration  the 
element  of  inadequacy  ceases  to  be  of  any 
practical  importance.  Barton  v.  Lynch,  69 
Hun  (N.  Y.)  1. 

A  Reason  for  the  Doctrine  that  Inadequacy  Per 
Se  Is  Not  Sufficient  is  that  a  laudable  desire  to 
pay  his  debts  may  cause  a  debtor  to  dispose 
of  his  property  for  much  less  than  its  real 
value.    Pierce  v.  Traver,  13  Nev.  526. 

Inadequacy  Coupled  with  Other  Circumstances 
■ — Alabama.  —  Glass  v.  Hieronymus,  125  Ala. 
140. 

Illinois.  —  VVhitcomb  v.  Sutherland,  18  111. 

578. 

Iowa.  —  Froud  v.  Merritt,  9Q  Iowa  410;  Con- 
lee v.  Heying,  94  Iowa  734;  Wright  v.  Ma- 
haffey,  76  Iowa  96. 

Massachusetts.  —  Campbell  v.  Dearborn,  109 
Mass.  130,  12  Am.  Rep.  671. 

Michigan.  —  McArihur  v.  Robinson,  104 
Mich.  540:  Reilly  v.  Brown.  87  Mich.  163. 

Mississippi.  —  Freeman  v.  Wilson,  51  Miss. 
32°- 

Missouri.  —  Cobb  v.  Day,  106  Mo.  278. 
Montana.  —  Gassert  v.  Bogk,  7  Mont.  585. 
North  Carolina. — Sprague  v.  Bond,  115  N. 
Car.  530;  Steel  v.  Black,  3  Jones  Eq.  (56  N. 
Car.)  427. 

Oregon. — Swegle  v.  Belle,  20  Oregon  323; 
Osgood  v.  Osgood,  35  Oregon  1. 

Pennsylvania. —  Hamet  v.  Dundass,  4  Pa. 
St.  178. 

Texas.  —  Gray  v.  Shelby,  83  Tex.  405;  Lov- 
ing v.  Milliken,  59  Tex.  425;  Gibbs  v.  Penny, 
43  Tex.  560;  Williams  v.  Chambers,  (Tex.  Civ. 
App.  1S9-1)  26  S.  W.  Rep.  270. 

Ignorance  and  Inadequacy  of  Frice.  —  Franklin 
v.  Ayer,  22  Fla.  654;  Chaires  v.  Brady,  10  Fla. 
133- 

6.  Accounting  Subsequent  to  Deed.  —  Thomp- 
son v.  Banks,  2  Md.  Ch.  450;  Kimborough  v. 
Smith,  2  Dev.  Eq.  (17  N.  Car.)  558;  Hauser  1: 
Lash,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  212;  Strea- 
tor  v.  Jones,  3  Hawks  (10  N.  Car.)  423;  Sellers 
v.  Stalcup,  7  Ired.  Eq.  (42  N.  Car.)  13;  Kemp 
r.  Earp,  7  Ired.  Eq.  (42  N.  Car.)  167;  Black- 
well v.  Overby,  6  Ired  Eq.  (41  N.  Car  )  38. 

A  Failure  to  Demand  an  Accounting  of  the 
rents  and  profits  in  a  case  where  the  grantee 
has  taken  possession  is  a  circumstance  show, 
ing  a  sale.  Shiver  v.  Arthur,  54  S.  Car. 
184. 

7.  No  Surrender  of  Evidence  of  Debt.  —  Armor 

v.  Spalding,  14  Colo  302:  Daist  v.  Murphy, 
119  111.  343;  Sutphen      Cushman,  35  111.  186; 
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fact  that  the  grantor  has  paid  interest  on  a  debt; 1  the  fact  that  no  steps  have 
been  taken  to  have  a  deed  purporting  on  its  face  to  be  a  sale  declared  a  mort- 
gage for  a  considerable  period  of  time,  coupled  with  the  absence  of  any  indicia 
of  a  mortgage,'-*  although  the  presumption  arising  from  lapse  of  time  is  one 
that  may  be  rebutted.3  The  fact  that  there  is  a  defeasance  executed  simul- 
taneously with  or  as  part  of  the  same  transaction  is  extremely  indicative  of  a 
mortgage,4  but  the  mere  fact  that  there  is  a  defeasance  will  not  turn  an  abso- 


Wright  v.  Mahaffev,  76  Iowa  96;  Blizzard  v. 
Craigmiles,  7  Lea  (Tenn.)  693. 

Nonsurrender  of  Evidence  of  Debt  Not  of  Itself 
Sufficient.  —  Miller  v.  Green,  138  111.  565.  Com- 
pare Baxter  v.  Willey,  9  Vt.  276,  31  Am.  Dec. 
623. 

1.  Payment  of  Interest.  —  Lewis  v.  Wells,  85 
Fed.  Rep.  896;  Hopper  z/.  Smyser,  90  Md.  363; 
Kelly  v.  Bryan,  6  Ired.  Eq.  (41  N.  Car.)  283; 
Campbell  v.  Linder,  50S.  Car.  169. 

2.  Failure  to  Assert  Rights  as  Mortgagor 
Promptly  — Alabama.  —  Downing  v.  Woodstock 
Iron  Co.,  93  Ala.  262. 

Georgia.  —  De  Laigle  v.  Denham,  65  Ga.  482. 

Illinois.  —  Maher  v.  Farwell,  97  III.  56;  Han- 
cock v.  Harper,  86  111.  445. 

New  York. — Clifford  v.  Gales,  (Supm.  Ct. 
Gen.  T.)  23  N.  Y.  Supp.  1085:  Coburn  v. 
Anderson,  (Supm.  Ct.  Spec.  T.)  62  How.  Pr. 
(N.  Y.)  268. 

Pennsylvania.  —  De  France  v.  De  France,  34 
Pa.  St.  385. 

South  Carolina.  —  Shriver  v.  Arthur,  54  S. 
Car.  184. 

Vermont.  —  Conner  v.  Chase,  15  Vt.  764. 

Absence  of  Indicia.  —  Downing  v.  Woodstock 
Iron  Co.,  93  Ala.  262;  Schradski  v.  Albright, 
93  Mo.  42;  Wallace  v.  Smith,  155  Pa.  St.  78,  35 
Am  St.  Rep.  868;  Pancake  v.  Cauffman,  114 
Pa.  St.  113;  Butler  v.  Butler.  46  Wis.  430. 

Where  There  Is  No  Adequate  Reason  for  Delay, 
and  the  grantee  or  vendee  has  been  in  posses- 
sion uninterruptedly  and  without  any  objec- 
tion by  the  grantor  or  vendor,  it  is  a  circum- 
stance tending  to  show  a  sale.  Downing  v. 
Woodstock  Iron  Co.,  93  Ala.  262. 

An  Agreement  to  Reconvey  coupled  with  lapse 
of  time  and  the  fact  that  the  consideration  was 
paid  as  stated  are  circumstances  indicative  of 
a  sale  with  right  to  repurchase.  Hodge  v. 
Weeks,  31  S.  Car.  276. 

Staleness  of  Claim  Coupled  with  Evidence  Not 
Clear.  —  Kahn  v.  Weill,  14  Sawy.  (U.  S.)  502; 
Fisher  v.  Witham,  132  Pa.  St.  488. 

3.  Presumption  from  Laches  May  Be  Rebutted. 
—  Snavely  v.  Pickle.  29  Gratt.  (Va.)  27. 

Where  There  Is  Fraud,  lapse  of  time  is  not  a 
circumstance  indicative  of  a  sale.  Marks  v. 
Pell,  1  Johns  Ch.  (N.  Y.)  594. 

Where  No  Occupation  of  the  Mortgaged  Property 
Has  Been  Taken  by  the  Grantee  lapse  of  time  is 
not  a  bar  to  the  assertion  that  the  transaction 
was  intended  as  a  mortgage.  Mott  v.  Fiske, 
155  Ind.  597. 

Mere  Lapse  of  Time  Is  Not  Sufficient  to  bar  the 
demandant  of  land  from  showing  by  parol  that 
a  deed  was  intended  as  a  mortgage  if  the  lapse 
of  time  is  not  sufficient  to  bar  the  action. 
Anding  v.  Davis,  38  Miss.  574,  77  Am.  Dec. 
658. 

Where  the  Grantee  Has  Always  Treated  the 
Transaction  as  a  Mortgage,  or  where  he  had  a 
license  to  enter  and  keep  possession  of  the 


property,  lapse  of  lime  is  no  bar.    MarKs  v. 
Pell,  1  Johns.  Ch.  (N.  Y.)  594. 
Reference  to  Document  Containing  Defeasance. 

—  Where  there  was  a  separate  document  con- 
taining a  defeasance  clause  which  referred  to 
a  deed  absolute,  the  lapse  of  sixteen  years  was 
held  not  too  long  to  bar  a  grantor  of  a  deed 
from  bringing  suit  to  have  it  declared  a  mort- 
gage. Porter  v.  White,  128  N.  Car.  42,  citing 
Mason  v.  llearne,  Busb.  Eq.  (45  N.  Car.)  88. 

4.  Simultaneous    Defeasance  —  United  States. 

—  Teal  v.  Walker,  m  U.  S.  242;  Peugh  v. 
Davis,  96  U.  S.  332;  Spricg  :•.  Ml.  Pleasant 
Bank,  14  Pel.  (U.  S.)  201;  Dow  v.  Chamberlin, 
5  McLean  (U.  S  )  281. 

Alabama.  —  Cosby  v.  Buchanan,  81  Ala.  574. 

Connecticut.  —  Cook  v.  Bartholomew,  60 
Conn.  24;  Rowan  v.  Sharp's  Rifle  Mfg.  Co., 
31  Conn.  I:  Jarvis       Woodruff,  22  Conn.  548. 

Indiana.  —  Lentz  v.  Martin,  75  Ind.  228. 

Kentucky.  —  Frey  v.  Campbell,  (Ky.  1887)  3 
S.  W.  Rep.  368. 

Maine.  —  Shaw  z>.  Erskine,  43  Me.  371; 
Brown  v.  Holyoke,  53  Me.  g. 

Massachusetts.  —  Harrison  v.  Phillips 
Academy,  12  Mass.  456;  Carey  v.  Rawson,  8 
Mass.  159;  Taylor  v.  Weld,  5  Mass.  109; 
Erskine  v.  Townsend,  2  Mass.  493,  3  Am.  Dec. 
71;  Bayley  v.  Bailey,  5  Gray  (Mass)  505; 
Nugent  v.  Riley,  1  Met.  (Mass.)  117,  35  Am. 
Dec.  355. 

Michigan.  —  Clark  v.  Landon,  90  Mich.  83; 
Jeffery  v.  Hursh,  58  Mich.  246;  Ferris  v.  Wil- 
cox, 51  Mich.  105,  47  Am.  Rep.  551;  Enos  v. 
Sutherland,  11  Mich.  538;  Batty  1.  Snook,  5 
Mich.  233;  Swetland  v.  Swetland,  3  Mich.  482. 

New  Hampshire. —  Hebron  v.  Centre  Harbor, 
11  N.  H.  571;  Lund  v.  Lund,  1  N.  H.  39,  8 
Am.  Dec.  29. 

New  York.  —  Cooper  v.  Whitney,  3  Hill  (N. 
Y.)95;  Brown  v.  Dean,  3  WTend.  (N.  Y.)  208; 
Lane  v.  Shears,  1  Wend.  (N.  Y.)  433. 

Oklahoma.  —  Weiseham  z:  Hocker,  7  Okla. 
250. 

Pennsylvania.  —  McClurkan  v.  Thompson, 
69  Pa.  St.  305;  Pennsylvania  Ins.  Co.  v.  Austin, 
42  Pa.  St.  257;  Brown  v.  Nickle,  6  Pa.'St.  390; 
Friedley  v.  Hamilton",  17  S.  &  R.  (Pa.)  70,  17 
Am  Dec.  638;  Johnston  v.  Gray,  16  S.  .1  R. 
(Pa.)  361,  16  Am.  Dec.  577;  Gubbings  v. 
Harper,  7  Phila.  (Pa  )  276;  Colwell  v.  Woods, 
3  Watts  (Pa.)  188,  27  Am.  Dec.  345. 

West  Virginia.  —  Davis  v.  Demming,  12  W. 
Va.  246. 

See  generally  supra,  this  title.  Contents  and 
Sufficiency  of  Mortgage  —  Form  of  Defeasance. 

The  Mere  Fact  that  the  Defeasance  Was  Not 
Delivered  at  the  Same  Time  with  ihe  deed  is  of 
little  importance  if  it  appears  clearly  that  the 
deed  was  inteided  as  a  mortgage  and  thai  the 
subsequent  defeasance  only  expresses  the 
contract  or  understanding  of  the  parlies  at 
the  time  the  deed  was  made.    Swetland  v. 
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lute  conveyance  into  a  mortgage  where  it  appears  that  the  parties  really 
intended  an  absolute  sale  and  a  contract  allowing  the  vendor  to  repurchase.1 
The  absence  of  all  or  most  of  these  is  regarded  as  very  significant.2  Thus, 
the  circumstances  strongly  favor  a  sale  where  there  is  no  disparity  of  price,3 
or  where,  after  the  execution  of  a  deed  purporting  to  be  a  sale,  there  remains 
no  indebtedness  from  the  grantor  to  the  grantee,4  or  where  the  evidence  of  a 
previous  indebtedness  is  canceled  or  surrendered.5 


Swetland,  3  Mich.  482:  Harrison  v.  Phillips 
Academy.  12  Mass.  455;  Mclntier  v.  Shaw,  6 
Allen  (Mass.)  83;  Nevvhall  v.  Burt,  7  Pick. 
(Mass.)  157. 

1.  Absolute  Conveyances  and  Agreements  for 
Eeconveyance  Not  Necessarily  Mortgages  —  Eng- 
land. —  Alderson  v.  While,  2  De  G.  &  J.  97. 

United  States.  —  Wallace  v.  Johnstone,  129 
U.  S.  58;  Cadman  v.  Peter,  118  U.  S.  73;  Coyle 
v.  Davis,  116  U.  S.  108;  Horback  v.  Hill,  112 
U.  S.  144;  Howland  v.  Blake,  97  U.  S.  624. 

lllinoi s.  —  Rue  v.  Dole,  107  III.  275;  Han- 
ford  v.  Blessing,  80  111.  188. 

Kansas.  —  Mac  Namara  v.  Culver,  22  Kan. 
661. 

Maryland.  —  Hicks  v.   Hicks,   5  Gill  &  J. 

(Md.)  75- 

Michigan.  —  Stahl  v.  Dehn.  72  Mich.  645. 
New  Jersey.  —  Merritt  v.  Brown,  19  N.  J.  Eq. 
286. 

New  York.  —  Robinson  v.  Cropsey,  2  Edw. 
(N.  Y.)  138;  Glover  v.  Payn,  19  Wend.  (N.  Y.) 
518. 

North  Dakota.  —  Devore  v.  Woodruff,  1  N. 
Dak.  143. 

Ohio.  —  Stratton  v.  Sabin,  9  Ohio  28,  34  Am. 
Dec.  418. 

Pennsylvania.  —  Wallace  v.  Smith.  155  Pa. 
St.  78,  35  Am.  St.  Rep.  868;  Null  v.  Fries,  110 
Pa.  St.  521;  Callahan's  Estate,  13  Phila.  (Pa.) 
381,  37  Leg.  Int.  (Pa.)  434- 

Texas.  —  Kiiby  v.  National  Loan,  etc.,  Co., 
22  Tex.  Civ.  App.  257. 

Washington.  —  Swarm  v.  Boggs,  12  Wash. 
246;  Dignan  v.  Moore,  8  Wash.  312. 

Wisconsin.  —  Smith  v.  Crosby,  47  Wis.  160. 

In  the  absence  of  deception,  fraud,  or  op- 
pression, absolute  conveyances  executed  at 
maturity  of  and  for  the  amount  of  a  debt  with 
a  promise  for  repurchase  constitute  conditional 
sales  and  not  mortgages.  Rue  v.  Dole,  107 
111.  277;  Tygret  v.  Potter,  97  Ky.  54.  Compare 
Re  Miller,  26  Pittsb.  Leg.  J.  N.  S.  (Pa.)  344. 

2.  Absence  of  Indicia  Significant  of  Sale.  — 
Reeves  v.  Absrcrombie,  108  Ala.  535;  Perdue 
v.  Bell,  83  Ala.  396;  Rogers  v.  Beach,  115  Ind. 
4T3- 

3.  No  Disparity  Evidence  of  Sale.  —  Co  well  v. 
Craig,  79  Fed.  Rep.  6S5;  Greenwood  Lake 
Imp.  Co.  v.  New  York,  etc.,  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  8  N.  Y.  Supp.  711;  Brown  v. 
Dewey.  2  Barb.  (N.  Y.)  34;  Calhoun  v.  Lump- 
kin, 60  Tex.  185. 

On  What  the  Weight  Given  to  Disparity  De- 
pends.—  Barton  v.  Lynch,  69  Hun  [N.  Y.)  1. 

When  an  Absolute  Deed  Is  'Made  under  the 
Direction  and  Superintendence  of  the  Grantor  with- 
out the  grantee's  knowledge  or  assent,  a  dis- 
parity of  price  is  not  important.  Stewart's 
Appeal,  98  Pa.  St.  377- 

Where  the  Consideration  Is  Not  Grossly  Inade- 
quate it  is  a  circumstance  strongly  tending  to- 
wards a  sale.  Wilkins  v.  Durio,  45  La.  Ann. 
1119;  Shiver  v.  Arthur,  54  S.  Car.  184. 


4.  Where  There  Is  No  Indebtedness  from  Grantor 

—  United  States.  —  Conway  v.  Alexander,  7 
Cranch  (U.  S.)  218;  Flagg  v.  Mann,  2  Sumn. 
(U.  S.)  486. 

Alabama.  —  Reeves  v.  Abercrombie,  108  Ala. 
535;  Vincent  v.  Walker,  86  Ala.  333;  Knaus  v. 
Dreher,  84  Ala.  319;  Perdue  v.  Bell,  83  Ala.  396; 
Dougl  ass  v.  Moody,  So  Ala.  61;  Mitchell  v. 
Wellman,  80  Ala.  16;  Logwood  v.  Hussey.  60 
Ala.  417;  Haynie  v.  Robertson,  58  Ala.  37; 
Peoples  v.  Stolla,  57  Ala.  53;  Pearson  v.  Seay, 
35  Ala.  612;  West  v.  Hendrix,  28  Ala.  226; 
Chapman  v.  Hughes,  14  Ala.  218;  Martin  v. 
Martin,  123  Ala.  191. 

Arkansas.  —  Hershey  v.  Luce,  56  Ark.  322; 
Stryker  v.  Hershy,  38  Ark.  264. 

California.  —  Vance  v.  Anderson,  113  Cal. 
532;  Ahern  v.  McCarthy,  107  Cal.  382;  Man- 
asse  v.  Dinkelspiel,  6S  Cal.  404;  Hickox  v. 
Lowe,  10  Cal.  197. 

Connecticut.  —  Bacon  v.  Brown,  19  Conn.  29; 
Reading  v.  Weston,  7  Conn.  143,  18  Am. 
Dec.  89. 

Georgia.  — Gait  v.  Jackson,  9  Ga.  151. 

Illinois.  —  Burgett  v.  Osborne,  172  III.  227; 
Kertingz'.  Hilton,  152  111.  658;  Fisher  v.  Green, 
142  111.  80;  Freer  v.  Lake,  115  111.  662;  Eames 
v.  Hardin,  111  III.  634;  Rue  v.  Dole,  107  III. 
275;  Baum  v.  Gaffy,  45  III.  App.  138. 

Indiana.  —  Rogers  v.  Beach,  115  Ind.  413; 
Voss  v.  Eller,  109  Ind.  260;  Hays  v  Carr,  83 
Ind.  277. 

Iowa.  —  Bridges  v.  Linder,  60  Iowa  190; 
Stroup  v.  Haycock,  56  Iowa  729. 

Kansas. — McNamara  v.  Culver.  22  Kan.  661. 

Kentucky.  —  Tygret  v.  Potter,  97  Ky.  54. 

Massachusetts.  —  Flagg  v.  Mann.  14  Pick. 
(Mass.)  467. 

Michigan.  —  Blumberg  v.  Beekman,  121 
Mich.  647. 

Missouri.  —  Frost  Mfg.  Co.  v.  Springfield 
Foundry,  etc.,  Co.,  79  Mo.  App.  652. 
New  Hampshire.  —  Page  v.  Foster,  7  X.  H. 

392. 

New  Jersey.  —  Doving  v.  Chesebrough,  (N. 
J.  1897)  36  All.  Rep.  893. 

New  York.  —  Glover  v.  Payn,  19  Wend.  (N. 
Y.)5iS. 

South  Carolina.  —  Hodge  v.  Weeks,  31  S. 
Car.  276. 

South  Dakota.  —  Morris  v.  Nyswanger,  5  S. 
Dak.  307. 

Texas.  —  Gazley  v.  Herring,  (Tex.  1S91)  17 
S.  W.  Rep.  17. 

Virginia.  —  Chapman  z>.  Turner,  I  Call 
(Va.)  280,  1  Am.  Dec.  514. 

West  Virginia.  —  Sadler  z\  Taylor,  (W.  Va. 
1901)  38  S.  E.  Rep.  583. 

Wisconsin.  —  Smith  v.  Crosby,  47  Wis.  160. 

5.  Effect  of  Surrender  of  Evidence  of  Indebted- 
ness.—  Locke  v.  Palmer,  26  Ala.  312;  Fisher 
v.  Green,  142  111.  80. 

Surrender  Not  Conclusive  Proof  of  Sale. — 
Palmer  v.  Gurnsey,  7  Wend.  (N.  Y.)  248. 
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The  Fact  that  There  Is  No  Collateral  Undertaking  as  Evidence  of  the  Indebtedness,  and  no 
covenant  or  personal  obligation  by  the  grantor  to  pay,  is  a  circumstance 
strongly  tending  to  show  a  sale,  but  it  is  not  complete  or  conclusive  evidence 
that  a  mortgage  was  not  intended.1 

/.  Admissibility  of  Parol  Evidence  —  (i)  Parol  Proof  that  Absolute 

or  Conditional  Deed  Is  a  Mortgage —  At  law.  —  The  weight  of  authority  is  in 
favor  of  the  doctrine  that  parol  evidence  is  not  admissible  at  law  for  the  pur- 
pose of  showing  that  a  deed  absolute  or  conditional  on  its  face  was  in  fact 
intended  as  a  mortgage,  although  there  are  cases  that  assert  the  contrary.8 


1.  Absence  of  Collateral  Agreement  —  United 
States.  —  Conway  v.  Alexander,  7  Cranch  (U. 
S.)  237. 

Alabama.  —  Locke  v.  Palmer,  26  Ala.  312. 
Cali  forma,  —  Locke  v.  Moulton,  96  Cal.  21. 
Indiana.  —  Davis  v.  Stonestreet,  4  fad.  107. 
Kansas.  — Overstreet  v.  Baxter,  30  Kan.  55. 
Maine.  —  Smith  v.  People's  Bank,  24  Me. 
195- 

Massachusetts.  —  Murphy  v.  Calley,  I  Allen 
(Mass.)  107;  Rice  v.  Rice,  4  Pick.  (Mass.)  349; 
Flagg  v.  Mann,  14  Pick.  (Mass.)  467,  citing 
Goodman  v.  Grierson,  2  Ball  &  B.  279. 

Minnesota.  —  King  v.  McCarthy,  50  Minn. 
222. 

Missouri.  —  Brant  v.  Robertson,  16  Mo.  129. 

New  Jersey.  —  Rempt  v.  Geyer,  (N.  J.  1895) 
32  Atl.  Rep.  266. 

West  Virginia.  —  Davis  v.  Demming,  12  W. 
Va.  246. 

Absence  of  Covenants  —  England.  —  In  re 
Bircham,  (1895)  2  Ch.  786. 

United  States.  —  Conway  v.  Alexander,  7 
Cranch  (U.  S.)  237;  Flagg  v.  Mann,  2  Sumn. 
(U.  S.)  486. 

Alabama.  —  Robinson  v.  Farrelly,  16  Ala. 
472. 

Maryland.  —  Dougherty  v.  McCo'gan,  6  Gill 
&  J.  (Md.)  275. 

Missouri.  —  Brant  v.  Robertson,  16  Mo.  129. 

New  Jersey.  —  Rempt  v.  Geyer,  (N.  J.  1895) 
32  All.  Rep.  266. 

New  York.  —  Horn  v.  Keteltas,  (Ct.  App.)42 
HoW.  Pr.  (N.  Y.)  138. 

Virginia.  —  Snavely  v.  Pickle,  29  Gratt. 
(Va.)  27. 

Absence  of  Express  Promise  to  Pay  —  Call, 
fomia.  —  Garwood  v.  Whealon,  128  Cal.  399; 
Husheon  v.  Husheon,  71  Cal.  407. 

Connecticut.  —  Bacon  v.  Brown,  19  Conn.  29. 

Maine.  — Mitchell  v.  Burnham,  44  Me.  286; 
Smith  v  People's  Bank,  24  Me.  185. 

Minnesota.  —  Heaton  v.  Darling,  66  Minn. 
262;  King  v.  McCarthy,  50  Minn.  222:  Niggeler 
v.  Maurin,  34  Minn.  118;  Fisk  v.  Stewart,  24 
Minn.  97. 

New  Jersey.  —  Rempt  v.  Geyer,  (N.  J.  1S95) 
32  Atl.  Rep.  266. 

New  York.  —  Kraemer  v.  Adelsberger,  122 
N.  Y.  467;  Brown  v.  Dewe,  1  Sandf.  Ch.  (N. 
Y.)  56. 

Texas.  —  Stephens  v.  Sherrod.  6  Tex.  294,  55 
Am.  Dec.  776. 

West  Virginia.  —  Davis  v.  Demming,  12  W. 
Va.  246,  citing  Rice  v.  Rice,  4  Pick.  (Mass.) 
349- 

Wisconsin.  —  Hunter  v.  Maanum,  78  Wis. 
656;  Schriber  v.  Le  Clair,  66  Wis.  579. 

Standing  Alone,  the  Circumstance  that  There 
Is  No  Written  Obligation  is  of  no  great  signifi- 


cance. Snavely  v.  Pickle,  29  Gratt.  (Va.)  27. 
Compare  Goodman  v  Grierson,  2  Ball  &  B. 
274;  Niggeler  v.  Maurin,  34  Minn.  118;  Fisk 
v.  Stewart,  24  Minn.  97;  Rempt  v.  Geyer,  (N. 
J.  1895)  32  Atl.  Rep.  266. 

2.  Admissibility  of  Evidence  at  Law  —  Authori- 
ties Refusing  Admission  —  Alabama.  —  Bragg  v. 
Massie,  38  Ala.  89,  79  Am.  Dec.  82;  Parish  v. 
Gates,  29  Ala.  261. 

Arkansas.  —  George  v.  Norris,  23  Ark.  121. 

California.  —  Lodge  v.  Turman,  24  Cal.  385. 

Connecticut.  —  Benion  v.  Jones,  8  Conn.  186; 
Reading  v.  Weston,  8  Conn.  117,  20  Am. 
Dec.  97. 

Kansas.  —  Moore  v.  Wade,  8  Kan.  380. 

Kentucky.  —  Thomas  v.  McCormack,  9  Dana 
(Ky.)  109;  Staton  v.  Com.,  2  Dana  (Ky.)  397. 

Maine.  —  Bryant  v.  Crcsby,  36  Me.  562,  58 
Am.  Dec.  767. 

Massachusetts.  —  Flint  v.  Sheldon,  13  Mass. 
443,  7  Am.  Dec.  162;  Harper  v.  Ross,  10  Allen 
(Mass.)  332;  Newton  v.  Fay,  10  Allen  (Mass.) 
505.  Contra,  Blanchard  v.  Fearing,  4  Allen 
(Mass.)  118;  Howard  v.  Odell,  1  Allen 
(Mass.)  85. 

Minnesota.  —  McClane  v.  White,  5  Minn.  178. 

Mississippi.  —  Blake  v.  Morrisson,  33  Miss. 
123;  Watson  v.  Dickens,  12  Smed.  &  M.  (Miss.) 
608. 

Missouri.  —  Hogel  v.  Lindell,  10  Mo.  483. 
New  Jersey.  —  Abbott  v.  Hanson,  24  N.  J.  L. 
493- 

New  York.  —  Ryan  v.  Dox,  25  Barb.  (N.  Y.) 
440;  Taylor  v.  Baldwin,  10  Barb.  (N.  Y.)  582; 
Webb  v.  Rice,  6  Hill  (N.  Y.)  219.  Contra, 
Ring  v.  Franklin,  2  Hall  (N.  Y.)  1;  Webb  v. 
Rice,  1  Hill  (N.  Y.)  606,  overruled \n  6  Hill  (N. 
Y.)  219;  Champlin  v.  Butler,  18  Johns.  (N.  Y.) 
169;  Swart  v.  Service,  21  Wend.  (N.  Y.)  36,  34 
Am.  Dec.  211  (Bronson,  J.,  dissenting);  Wal- 
ton v.  Cronly,  14  Wend.  (N.  Y.)  63;  Roach  v. 
Cosine,  9  Wend.  (N.  Y.)  227;  Gilchrist  v.  Cun- 
ningham, 8  Wend.  (N.  Y.)  641. 

The  Evidence  Wa3  Admitted  in  Indiana  prior 
to  the  code.  H  ay  worth  v.  Worthington,  5 
Blackf.  (Ind.)  361,  35  Am.  Dec.  126,  and  in 
Michigan.  Fuller  v.  Parrish,  3  Mich.  214 
(Martin,  J.,  dissenting). 

In  Iowa  under  the  code  the  evidence  was  not 
admitted  in  Farley  v.  Goocher,  11  Iowa  570, 
but  was  admitted  in  McAnnulty  v.  Seick.  59 
Iowa  586. 

Obiter  Opinion  —  Illinois. —  It  was  said  obiter 
in  Tillson  v.  Moulton,  23  111.  648,  that  parol 
evidence  was  admissible  both  at  law  and 
equity. 

Pennsylvania  Rule. —  In  Pennsylvania  parol 
evidence  is  not  admissible  to  prove  that  an 
absolute  deed  dated  since  June  6,  rSSi,  was 
intended  as  a  mortgage.    McDonald  z.  Sturte- 
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In  Equity  and  under  Codes.  —  Where  the  subject  is  not  regulated  by  statute  the 
great  weight  of  authority  is  that  whatever  form  a  conveyance  of  real  estate 
may  take,1  it  may  be  shown  in  equity  by  parol  to  be  a  mortgage  if  that  was 
Its,  purpose  in  fact;  and  this  equitable  principle  has  been  adopted  under  codes 
of  procedure  whether  the  question  be  raised  under  a  direct  action  for  equitable 
relief  or  be  incidental  to  legal  relief.2 


vant,  195  Pa.  St.  648;  Molly  v.  Ulrich,  133  Pa 
St.  41;  Sankey  v.  Hawley,  118  Pa.  St.  30; 
Rathfon  v.  Spechl,  18  Pa.  Co.  Ct.  19.  But  it  is 
admissible  when  the  absolute  deed  is  prior  to 
the  above  date.  Wallace  v.  Smith,  155  Pa.  St. 
78,  35  Am.  St.  Rep.  858;  Reeder  v.  Trullinger, 
151  Pa.  St.  287;  Fisher  v.  Witham,  132  Pa.  St. 
488;  Pearson  p.  Sharp,  115  Pa.  St.  254;  Lance's 
Appeal,  ii2  Pa.  St.  456;  Mellon  v.  Lemmon, 
in  Pa.  St.  56;  Null  v.  Fries,  no  Pa.  St.  521; 
Hartley's  Appeal,  103  Pa.  St.  23;  Huoncker 
v.  Merkey,  102  Pa.  St.  4'j2;  Umbenhower  v. 
Miller,  io'i  Pa.  St.  71;  Nicolls  v.  McDonald, 
lot  Pa.  St.  5 r4;  Stewart's  Appeal,  98  Pa.  St. 
377;  Frick's  Appeal,  87  Pa.  St.  327;  Plumer  ?/. 
Guthrie,  76  Pa.  St.  441,  Sweetzer's  Appeal,  71 
Pa.  St.  264,  93  Am.  Dec.  755;  Houser  v.  La- 
mont,  55  Pa.  St.  311;  McClurkan  v.  Thomp- 
son, 69  Pa.  St.  305;  Guthrie  v.  Kahle.  46  Pa. 
St.  331;  Rhines  v.  Baird,  41  Pa.  St.  256;  Todd 
v.  Campbell,  32  Pa.  St.  250;  Kunkle  v.  Wolf- 
ersberger.  6  Watts  (Pa.)  126;  Hiester  v.  Ma- 
deria,  3  W  &  S.  (Pa  )  384. 

1,  Application  of  Principle  to  Official  Deeds. 
—  Gaines  v.  Brockerhoff,  136  Pa.  St.  175; 
Logue's  Appeal,  104  Pa.  St.  136;  Sweetzer's 
Appeal,  71  Pa.  St.  264.  But  compare  Fox  v. 
Heffner.  1  W.  &  S.  (Pa.)  372;  Ryan  v.  Dox,  25 
Barb.  (N.  Y.)  440. 

2.  In  Equity  and  under  Codes  —  England.  — 
Walker  v.  Walker,  2  Atk.  98;  Barrell  v. 
Sabi ne,  1  Vern.  268. 

United  States. — Jackson  v.  Lawrence,  117 
U.  S.  679;  Brick  v.  Brick,  98  U.  S.  514;  Peugh 
v.  Davis,  96  U.  S.  332;  Lewis  v.  Wells,  85  Fed. 
Rep.  896;  New  England  Mortg.  Security  Co. 
v.  Tarver,  (C.  C.  A.)  60  Fed.  Rep.  660;  Con- 
way r.  Alexander,  7  Cranch  (U.  S.)  238;  Wy- 
man  v.  Babcock,  2  Curt.  (U.  S.)  3S6;  Babcock 
v.  Wyman,  19  How.  (U.  S.)  289;  Russell  v. 
Southard,  12  How.  (U.  S.)  139;  Morris  v. 
Nixon,  1  How.  (U.  S.)  126;  Dow  v.  Chamber- 
lin,  5  McLean  (U.  S.)  281;  Sprigg  v.  Mt. 
Pleasant  Bank,  14  Pet.  (U.  S.)  201;  Pioneer 
Gold  Min.  Co.  v.  Baker,  10  Sawy.  (U.  S.)  539; 
Jenkins  Eldredge,  3  Story  (U.  S.)  293;  Tay- 
lor v.  Luther,  2  Sumn.  (U.  S.)  22q. 

Alabama.  —  Reeves  v.  Abercrombie,  108  Ala. 
535;  Daniels  v.  Lowery,  92  Ala.  srg;  Peagler 
v.  Stabler,  91  Ala  308;  Turner  v.  Wilkinson, 
72  Ala.  361;  Paish  v.  Gates,  29  Ala.  254; 
Chapman  v.  Hughes,  14  Ala.  218. 

Arkansas.  —  Hershey  v.  Luce,  56  Ark.  320, 
citing  Stryker  v.  Hershy,  38  Ark.  264;  Harman 
v.  May,  40  Ark.  146,  Anthony  v.  Anthony, 
23  Ark.  479;  McCarron  v.  Cassidy,  18  Ark. 
34;  Hannah  v.  Carrington,  18  Ark.  85;  Scott 
v.  Henry,  13  Ark.  112;  Jordan  v.  Fenno,  13  Ark. 
593;  Blakemore  v.  Byrnside,  7  Ark.  505; 
Johnson  v.  Clark,  5  Ark.  321. 

California.  —  Vance  v.  Anderson,  113  Cal. 
532;  Ahern  v.  McCarthy,  107  Cal.  382;  Baker 
v.  Fireman's  Fund  Ins.  Co.,  79  Cal.  34;  Ross 
v.  Brusie,  64  Cal.  245;  Gay  v.  Hamilton,  33 
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Cal.  686;  Hopper  v.  Jones,  29  Cal.  19;  Cun- 
ningham v.  Hawkins,  27  Cal.  603;  Lodge  v. 
Turman,  24  Cal.  385;  Johnson  e.  Sherman,  15 
Cal.  291.  76  Am.  Dec.  481;  Pierce  v.  Robin- 
son, 13  Cal.  116;  Lee  v.  Evans,  8  Cal.  424. 

Colorado.  —  Townsend  v.  Petersen,  12  Colo. 
491;  Jefferson  County  Bank  v.  Hummel,  11 
Colo.  App.  337. 

Connecticut.  —  Reading  v.  Weston,  8  Conn. 
117,  20  Am.  Dec.  97. 

Delaware.  —  Hall  v.  Livingston,  3  Del.  Ch. 
348;  Walker  v.  Farmers'  Bank,  8  Houst. 
(Del.)  258. 

District  0/  Columbia.  — Hayward"  v.  Mayse, 
1  App.  Cas.  (D.  C.)  133. 

Florida  — Florida  First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  379;  Franklin  v.  Ayer,  22  Fla. 
654;  Shear  v.  Robinson,  iS  Fla.  379:  Lindsay 
v.  Matthews,  17  Fla.  587;  Chaires  v.  Brady,  10 
Fla.  133. 

Georgia.  —  Jones  v.  Grantham.  80  Ga.  472; 
Carter  v.  Hallahan,  61  Ga.  314. 

Idaho.  —  Kelley  v.  Leachman,  2  Idaho  1112. 

Illinois.  — Trogdon  a.  Trogdon,  164  111.  144; 
German  Ins.  Co.  v.  Gibe,  162  111.  251;  Fisher 
v.  Green,  142  III.  80;  Whitternore  v.  Fisher, 
132  111.  243:  Helm  v.  Boyd,  124  111.  370;  Darst 
v.  Murphy,  119  111  343;  Workman  v.  Greening, 
115  III.477;  Bentley  v.  O'Bryan,  111  111.  53; 
Hancock  v.  Harper.  86  111.  445;  Low  v.  Graff, 
80  III.  360;  Ruckman  v.  Alwood,  7r  111.  155; 
Smith  v.  Cremer.  71  III.  185;  Reigard  v.  Mc- 
Neil, 38  111.  400;  Sutphen  v.  Cushman,  35  III. 
186;  Tillson  v.  Moulton,  23  111.  648;  Miller  v. 
Thomas,  14  111.  428;  Coates  v.  Wood  worth,  13 
111.  654;  Johnson  v.  Prosperity  Loan,  etc., 
Assov..,  94  111.  App.  260;  Gillespie  v.  Hughes, 
86  III.  App.  202;  Ferguson  i>  Sutphen,  8-111. 
570;  Purviance  -\  Holt,  8  111.  394. 

Indiana.  —  Crane  v.  Buchanan,  29  Ind.  570; 
Zimmerman  v.  Marchland,  23  Ind.  474;  Smith 
v.  Parks,  22  Ind.  59;  Wheeler  v.  Ruston,  19 
Ind.  334;  St.  John  z.  Freeman,  r  Ind.  84; 
Loeb  v.  McAlister,  15  Ind.  App.  643;  Hayworth 
v.  Worthington,  5  Blarkf.  (Ind.)  361,  35  Am. 
Dec.  126;  Con  well  v.  Evill,  4  Blackf.  (Ind.) 
67;  Blair  i'.  Bass,  4  Blackf.  (Ind.)  539;  Aborn 
v.  Burnett,  2  Blackf.  (Ind.)  ior. 

Iowa.  —  Rogers  v.  Davis,  gi  Iowa  730; 
Roberts  v.  McMahan,  4  Greene  (Iowa)  34; 
Ha  l  v.  Savill,  3  Greene  (Iowa)  37,  54  Am. 
Dec.  485. 

Kansas.  —  Reeder  r.  Gorsuch,  55  Kan.  553; 
McDonald  v.  Kellogg,  30  Kan.  170;  Bennett 
7'.  Wolverton,  24  Kan.  284;  McNamara  v. 
Culver,  22  Kan.  661;  Barnes  v.  Crockett,  4 
Kan.  App.  777. 

Kentucky.  —  Seiler  r.  Northern  Bank,  86  Ky. 
131;  Trimble  v.  McCormick,  (Ky.  1S91)  i?  S. 
W.  Rep  358;  Thomas  v.  McCormack,  9  Dana 
(Ky.)  108. 

Maine.  —  Libby  Clark,  8S  Me.  32;  Jarre- 
son  v.  Emerson,  82  Me.  359;  Knapp  r.  Bailey, 
79  Me.  195,  1  Am.  St.  Rep.  295;  Reed  7:  Reed, 
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(2)  Parol  Proof  that  Mortgage  Is  a  Sale.  —  Parol  evidence  will  not 
be  received  for  the  purpose  of  showing  that  the  parties  intended  that  a  trans- 
action evidenced  by  writings  having  the  characteristics  of  a  mortgage  should 
constitute  asale,  the  maxim  "Once  a  mortgage  alwaysa  mortgage  "  applying.1 

(3)  Parol  Proof  that  Absolute  Deed  Is  Conditional.  —  Parol  evidence  is  not 


75  Me.  264;  Lewis  v.  Small,  71  Me.  552; 
Stinchfield  v.  Milliken,  71  Me.  567;  Rowell  v. 
Jewett,  69  Me.  293;*  Bryant  v.  Crosby,  36  Me. 
562,  58  Am.  Dec.  767;  Hale  v.  Jewell,  7  Me. 
435,  22  Am.  Dec.  212. 

Massachusetts.  —  Cullen  v.  Carey,  146  Mass. 
50;  Hassam  v.  Barrett,  115  Mass.  256. 

Maryland.  —  Ba  uglier  v.  Merry  man,  32  Md. 
186. 

Michigan.  —  McArihur  v.  Robinson,  104 
Mich.  540;  Reilly  v.  Brown,  87  Mich.  163;  Mc- 
Millan v.  Bissell,  63  Mich.  66. 

Minnesota.  —  Backus  v.  Burke,  63  Minn.  272; 
Msdigan  v.  Mead,  31  Minn.  94;  Phoenix  v. 
Gardner,  13  Minn.  430;  Belote  v.  Morrison,  8 
Minn.  87. 

Mississippi.  —  Blake  v.  Morrisson,  33  Miss. 
123;  Watson  v.  Dickens,  12  Smed.  &  M. 
(Miss.)  60S;  Craft  v.  Bullard,  Smed.  &  M.  Ch. 
(Miss.)  366. 

Missouri.  —  Reilly  v.  Cullen,  159  Mo.  322; 
Brant  v.  Robertson,  16  Mo.  140;  Whelan  v. 
Tobener,  71  Mo.  App.  361;  Quick  v.  Turner, 
26  Md.  App.  2q. 

Montana. — Gregg  v.  Kommers,  22  Mont. 
511. 

Nebraska.  —  Morrow  v.  Jones,  41  Neb.  867; 
Tower  v.  Felz,  26  Neb.  706,  18  Am.  Si.  Rep. 
795. 

Nevada. — Saunders  v.  Stewart,  7  Nev. 
200. 

New  Jersey.  — Vanderhoven  v.  Romaine,  56 
N.  J.  Eq.  I;  Winters  v.  Earl,  52  N.  J.  Eq.  52; 
Pace  v.  Bartles,  47  N.  J.  Eq.  170;  Cake  v. 
Shull,  45  N.  J.  Eq.  20S;  Crane  v.  Decamp,  21 
N.  J.  Eq.  414;  Van  Keuren  v.  McLaughlin, 
iq  N.  J.  Eq.  187;  De  Camp  v.  Crane,  19  N.  J. 
Eq.  166;  Clark  v.  Condit,  18  N.  J.  Eq  358; 
Vaniegrift  v.  Herbert,  18  N.  J.  Eq.  466. 

New  Mexico.  —  King  v.  Warrington,  2  N. 
Mix..  318. 

Ne?u  York.  —  Odell  v.  Montross,  68  N.  Y. 
499;  Fiedler  v.  Dirrin,  50  N.  Y.  437;  Stoddard 
v.  Whiting,  46  N.  V.  627;  Despard  v.  Wal- 
bridge,  15  N.  Y.  374;  Spencer  v.  Richmond,  46 
N.  Y.  App.  Div.  481;  Sidway  :■.  Sid  way, 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  421;  Ryan 
v.  Dox,  25  Barb.  (N.  Y  )  440;  Cook  v.  Eaton, 
16  Barb.  (N.  Y.)  439;  Bowery  Sav.  Bank  v. 
Belt,  66  Hun  (N.  Y.)  57;  Hodges  v.  Tennessee 
M.  &  F.  Ins.  Co.,  8  N.  Y.  416;  Taylor  v.  Bald- 
win, 10  Barb.  (M.  Y.)  582;  Clark  v.  Henry,  2 
Cow.  (N.  Y.)  324;  Mclntire  v.  Humphreys, 
Hoffm.  (M.  Y.)  31 ;  Strong  v.  Stewart,  4  Johns. 
Ch.  (M.  Y.)  167;  Dey  v.  Dunham,  2  Johns.  Ch. 
(N.  Y.)  182;  Marks  v.  Pell,  1  Johns.  Ch.  (N. 
Y)  594;  Van-Buten  v.  Olmstead,  5  Paige(N.  Y.) 
10;  W hittick  v.  Kane,  1  Paige  (N.  Y.)  202. 

North  Carolina. — Sprague  v.  Bond,  115  N. 
Car.  530. 

North  Dakota.  —  Devore  v.  Woodruff,  1  N. 
Dak.  143. 

Ohio.  —  First  Nat.  Bank  v.  Cenlral  Chan- 
delier Co.,  9  Ohio  Cir.  Dec.  807. 

Oklahoma.  —  Balduff  v.  Griswold,  9  Okla. 


438;  Weiseham  v.  Hocker,  7  Okla.  250;  Stilh 
v.  Peckham,  4  Okla.  25,4. 

Oregon.  —  Lovejoy  v.  Chapman,  23  Oregon 
571;  Marshall  v.  Williams,  21  Oregon  268; 
Swegle  v.  Belle,  20  Oregon  323;  Stephens  v. 
Allen,  11  Oregon  188. 

South  Carolina.  —  Lewie  v.  Hallman,  53  S. 
Car.  18;  Nesbitt  v.  Cavender,  27  S.  Car.  1; 
Walker  v.  Walker,  17  S.  Car.  329. 

Tennessee.  — Jones  v.  Jones,  I  Head  (Tenn.) 
105;  Guinn  v.  Locke,  1  Head  (Tenn.)  110; 
Ruggles  v.  Williams,  1  Head  (Tenn.)  141; 
Turbeiille  v.  Gibson,  5  Heisk.  (Tenn.)  565; 
Leech  v.  Hillsman,  8  Lea  (Tenn.)  747;  Lane  v. 
Dickerson,  10  Yerg.  (Tenn  )  373;  Yarbrough 
v.  Newell,  10  Yerg.  (Tenn.)  376;  Hickman  v. 
Cajitrell,  9  Yerg.  (Tenn.)  172,  30  Am.  Dec. 
396;  Overton  v.  Bigelow,  3  Yerg.  (Tenn.)  513; 
Hammonds  v.  Hopkins,  3  Yerg.  (Tenn.)  525. 

Texas.  —  Hudson  v.  Wilkinson,  45  Tex.  445; 
Gibbs  v.  Penny,  43  Tex.  560;  Mead  v.  Ran- 
dolph, 8  Tex.  196;  Carter  r.  Carter,  5  Tex.  93; 
Stamper  v.  Johnson,  3  Tex.  1;  Williams  v. 
Chambers,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  270;  Wiggins  v.  Wiggins,  16  Tex.  Civ. 
App.  335;  Hexter  v.  Urwitz,  6  Tex.  Civ.  App. 
580. 

Vermont.  —  Hills  z/.  Loomis,  42  Vt  562;  Rich 
v.  Doane,  35  Vt.  125;  Conner  v.  Chase,  15  Vt. 
764;  Wright  v.  Bates,  13  Vt  341. 

Virginia. — Snavely  v.  Pickle,  29  Gratl. 
(Va.)  27;  Ransone  v.  Frayser,  10  Leigh  (Va.) 
621. 

West  Virginia.  — Shank  v.  Grcff,  43  W.  Va. 
337;  McNeel  v.  Auldridge,  34  W.  \  a.  748; 
Gilchrist  v.  Beswick,  33  W.  Va.  168;  Vangilder 
v.  Hoffman,  22  W.  Va.  2;  Hoffman  v.  Ryan, 

21  W.  Va.  415;  Lawrence  v.  Du  Bois,  16  W. 
Va.  443,  Davis  v.  Demming,  12  W.  Va.  246. 

Wisconsin.  —  Jordan  v.  Warner,  107  Wis. 
539;  Schicrl  v.  Neivburg,  102  Wis.  552;  Mc- 
Corniick  v.  Herndon,  86  Wis.  449;  Merchants, 
etc.,  Sav.  Bank  v  Lovejov,  84  Wis.  601;  Mc- 
Cormick  v.  Herndon,  67  Wis.  648;  Schriber  v. 
Le  Clair,  66  Wis.  579;  Lamson  v.  Moffat,  61 
Wis.  153;  Iloile  v.  Bailey,  58  Wis.  434;  Dobbs 
v.  Kelloge,  53  Wis.  448;  Starks  v.  Redfield,  52 
Wis.  349;  Howe  v.  Carpenter,  49  Wis.  697; 
Nightingale  v.  Barens,  47  Wis.  389;  Ragan  v. 
Simpson,  27  Wis.  355;  Wilcox  v.  Bates,  26 
Wis.  465;  Kent  Agard,  24  Wis.  378;  Sweet 
v.  Mitchell,  15  Wis.  641;  Plato  v.  Roe,  14  Wis. 
453;  Rogin  v.  Walker,  1  Wis  527. 

Parol  Evidence  Is  Not  Admissible  Against  Suc- 
cessive Grantees  who  have  become  possessed  of 
the  property  under  the  original  conveyance. 
Conner  v.  Chase,  15  Vt.  764. 

1.  Mortgage  Cannot  Be  Proved  Sale  by  Parol 
Evidence  — Johnson  ?>.  Prosperity  Loan,  etc., 
Assoc.,  94  111.  App.  260;  Voss  v.  Eller,  109  Ind. 
260;  Proctor  v.  Cole.  66  Ind.  576;  Reitenbaugh 
v.  Ludn-ick,  31  Pa.  St.  131:  Woods  v.  Wallace, 

22  Pi.  St.  171;  Brown  v.  Nickle,  6  Pa.  St  391; 
MrClintock  v.  McClintock,  3  Brews.  (Pa.)  76; 
Kunkls  v.  Wolfersberger,  6  Watts  (Pa.)  126. 
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admissible  to  show  that  an  absolute  conve)>'ance  was  intended  to  operate  as 
a  conditional  sale -or  a  sale  with  the  right  to  repurchase.1 

(4)  Application  of  Rules  to  Grantor  and  Grantee.  —  The  rules  as  to  the 
admission  of  parol  evidence  are  the  same,  whether  the  grantor  or  the  grantee 
named  in  a  deed  purporting  to  be  a  sale  seeks  to  have  it  declared  a  mortgage.2 

(5)  -Grounds  on  Which  Evidence  Is  Admissible.  —  There  is  much  diversity  of 
opinion  respecting  the  grounds  upon  which  parol  evidence  is  admissible.3 
Fraud,  accident,  or  mistake  in  making  or  executing  the  conveyance  has 
always  been  a  reason  for  its  admission ; 4  thus  it  has  always  been  the  rule  that 
a  defeasance  may  be  shown  to  have  been  omitted  from  mutual  confidence  of 
the  parties,  or  by  fraud  or  mistake,5  and  in  some  cases  these  have  been  held 
the  sole  grounds  of  admission.0    In  other  jurisdictions  parol  evidence  is 


1.  Parol  Evidence  Not  Admissible  to  Show  that 
Absolute  Sale  Was  Conditional.  —  Daniels  v. 
Lowery,  92  Ala.  519;  Peagler  v.  Stabler,  91 
Ala.  308. 

2.  Rules  as  to  Parol  Evidence  Apply  to  Both 
Parties.  —  Ingram  v.  Illges,  98  Ala.  511;  Mc- 
Millan v.  Bissell,  63  Mich.  66;  Woods  v.  Wal- 
lace, 22  Pa.  St.  171. 

3.  Grounds  of  Admission  in  General. —  Marshall 
v.  Willi  ims,  21  Oregon  26S;  Sprague  v.  Bond, 
115  N.  Car.  530. 

4.  Fraud,  Accident,  or  Mistake  Always  Grounds. 
—  Joynes  v.  Statham,  3  Atk.  388;  Gillespie  v. 
Hughes,  86  111.  App.  202;  Ruckman  v.  Alwood, 
71  111.  155;  Cook  v.  Eaton,  r6  Barb.  (N.  Y.)  439, 
Marshall  v.  Williams,  21  Oregon  268. 

6.  Omission  of  Defeasance  Through  Fraud — Eng- 
land. —  Joynes  v.  Statham,  3  Alk.  388. 

United  Slates.  —  Wyman  v.  Babcock,  2  Curt. 
(U.  JS.)  386;  Morris  v.  Nixon,  1  How.  (U.  S.) 
118;  Sprigg  v.  Mt.  Pleasant  Bank,  14  Pet.  (U. 
S.)  201;  Jenkins  v.  Eldredge,  3  Story  (U.  S.) 
293;  Taylor  v.  Luther,  2  Sumn.  (U.  S.)  228. 

Alabama.  —  May  :•.  Easiiti,  2  Port.  (Ala.)  414; 
English  v.  Lane,  1  Port.  (Ala.)  328;  Hudson  v. 
Isbell,  5  Stew,  k  P.  (Ala  )  67. 

Illinois.  —  Darst  v.  Murphy,  119  111.  343; 
Delahay  v.  M:Connel,  5  111.  156. 

Indiana.  — Con  well  v.  Evill,  4  Blackf.  (Ind.) 
67:  Blair  v.  Bass,  4  Blackf.  (Ind.)  539;  Aborn 
v.  Burnett,  2  Blackf.  (Ind.)  101. 

Kentucky.  —  Lindley  v.  Sharp,  7  T.  B.  Mon. 
(Ky.)  248;  Lewis  v.  Robards,  3  T.  B.  Mon.  (Ky.) 
406;  Murphy  v.  Trigg,  1  T.  B.  Mon.  (Ky.)  72. 

Maryland  — Westminster  Bank  v.  Wliyte,  1 
ML  Ch  536. 

Michigan. — Wadsworth  v.  Loranger,  Harr. 
(Mich.)  113. 

Mississippi.  — Craft  v.  Bullard,  Smed.  &  M. 
Ch.  (Miss.)  366. 

New  Jersey.  —  Vandegrift  v.  Herbert,  18  N. 
J.  Eq.  466;  Lokerson  v.  Still  well,  13  N.  I.  Eq. 
357- 

New  York.  —  Burnett  v.  Wright,  135  N.  Y. 
543;  Odell  v.  Montross,  6S  N.  Y.  499;  Tibbs  v. 
Morris,  44  Barb  (N.  V.)  138;  Cook  v.  Eaton. 
16  Barb.  (N.  Y.)  439;  Clark  v.  Henry,  2  Cow. 
(N.  Y.)  324;  Mclntyre  v.  Humphreys,  Hoffm. 
(N.  Y.)  31;  Strong  v.  Stewart,  4  Johns.  Ch.  (N. 
Y.)  167;  Dey  v.  Dunham.  2  Johns.  Ch.  (N.  Y.) 
182;  Marks  v.  Pell,  1  Johns.  Ch.  (N.  Y.)  594; 
Van  Buren  v.  Olmstead,  5  Paige  (N.  Y.)  9; 
Slee  v.  Manhattan  Co.,  1  Paige  (N.  Y.)  48; 
Whittick  v.  Kane,  1  Paige  (NT.  Y.)  202. 

North  Carolina.  —  Anonymous,  2  Hayw.  (3 
N.  Car.)  26;  M'Laurin  v.  Wright,  2  Ired.  Eq. 
(37  N.  Car.)  94. 
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Ohio.  —  Miami  Exporting  Co.  v.  U.  S.  Bank, 
Wright  (Ohio)  249. 

Tennessee.  —  Lane  v.  Dickerson,  10  Yerg. 
(Tenn.)  373;  Overton  v.  Bigelow,  3  Yerg. 
(Tenn.)  513;  Scott  v.  Britton,  2  Yerg.  (Tenn.) 
215. 

Virginia.  —  Ross  v.  Norvell,  1  Wash.  (Va.) 
14,  1  Am.  Dec.  422. 

6.  Necessity  of  Showing  Fraud  —  England.  — 
Portmore  v  Morris,  2  Bro.  C.  C.  219;  Irnham 
v.  Child,  1  Bro.  C.  C.92;  England  v.  Codring- 
ton,  1  Eden  169;  Card  v.  Jaffray,  2  Sch.  &  Lef. 
374;  Dixon  v.  Parker,  2  Ves.  219;  Montacute 
v.  Maxwell  1  P.  Wms.  618. 

United  States.  —  Morris  v.  Nixon,  1  How. 
(U.  S.)  118. 

Alabama.  —  Chapman  v.  Hughes,  14  Ala. 
218;  English  -v.  Lane,  1  Port.  (Ala.)  328. 

California.  —  Low  v.  Henry,  9  Cal.  538;  Lee 
v.  Evans.  8  Cal.  424. 

Florida.  —  Chaires  v.  Brady,  10  Fla.  133. 

Kentucky.  —  Crutch er  v.  Muir,  90  Ky.  142, 
29  Am.  St.  Rep.  366;  Munford  v.  Green,  (Ky. 
1898)  44  S.  W.  Rep.  419;  Coger  v.  M'Gee,  2 
Bibb  (Ky.)  322,  5  Am.  Dec.  610;  Lemaster  v. 
Burckhart,  2  Bibb  (Ky.)  28;  Fleming  v.  Har- 
rison, 2  Bibb  (Ky.)  172,  4  Am.  Dec.  691 ;  Garten 
r .  Chandler,  2  Bibb  (Ky.)  246;  Thomas  v.  Mc- 
Cormack,  9  Dana  (Ky.)  109;  Thompson  v. 
Patton,  5  Litt.  (Ky.)  74,  15  Am.  Dec.  44- 

Maryland.  —  Hopper  v.  Smyser,  90  Md.  363; 
Kidd  v.  Carson,  33  Md.  42;  Baugher  v.  Merry- 
man,  32  Md.  185. 

Minnesota.  —  Hill  v.  Edwards,  11  Minn.  22; 
McClane  v.  White,  5  Minn.  178. 

New  York.  —  Cook  v.  Eaton,  16  Barb.  (N. 
Y.)  439;  Taylor  v.  Baldwin,  10  Barb.  (N.  Y.) 
582;  Webb  v.  Rice,  6  Hill  (N.  Y.)  219;  Swart 
v.  Service,  21  Wend.  (N.  Y.)  38,  34  Am.  Dec. 
211. 

In  New  York  the  modern  rule  is  that  fraud 
or  mistake  is  not  essential.  Murray  v.  Walker, 
31  N.  Y.  399;  Sturtevant  v.  Sturtevant,  20  N. 
Y.  39,  75  Am.  Dec.  371;  Sidway  v.  Sid  way, 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  421;  Clark 
v.  Henry,  2  Cow.  (N.  Y.)  324;  Robinson  v. 
Cropsey,  2  Edw.  (N.  Y.)  138,  affirmed  6  Paige 
(N.  Y.)  480;  Mclntyre  v.  Humphreys,  Hoffm. 
(N.  Y.)  31;  Horn  v.  Keteltas,  (Ct.  App.)  42 
How.  Pr.  (N.  Y.)  138;  Strong  v.  Stewart,  4 
Johns.  Ch.  (N.  Y.)  167;  Holmes  v.  Grant.  8 
Paige  (N.  Y.)  243;  Van  Buren  v.  Olmsiead, 
5  Paige  (N.  Y.)  10;  Hodges  v.  Tennessee  M.  & 
F.  Ins.  Co.,  S  N.  Y.  4r6. 

North  Carolina.  —  Walkins  v.  Williams,  123 
N.  Car.  170;  Sprague  v.  Bond,  115  N.  Car. 
530;  Egerton  v.  Jones,  107  N.  Car.  2S4:  Green 
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admissible  even  in  the  absence  of  fraud,  accident,  or  mistake  in  the  execution 
of  the  instrument,  the  evidence  being  admissible  in  all  cases  where  it  would 
be  inequitable  to  refuse  to  give  effect  to  the  real  intention  of  the  parties.1 

(6)  Statute  of  Frauds  No  Bar  to  Admission.  —  A  statute  of  frauds  not 
being  made  to  cover  fraud,  it  is  well  settled  that  such  a  statute  does  not  inter- 
pose any  obstacle  to  the  admission  of  parol  evidence,  though  the  rule  is  said 
to  have  been  established  only  after  much  contention. * 

(7)  Nonapplication  of  Rule  as  to  Varying  Writing  by  Parol.  —  The  general 
rule  that  parol  evidence  is  inadmissible  to  contradict,  alter,  add  to,  or  vary  a 
written  instrument  does  not  apply  to  prevent  the  real  nature  of  the  transac- 
tion from  being  inquired  into  so  that  effect  may  be  given  to  the  intention  of 
the  parties;3  the  proof  being  admissible  not  for  the  purpose  of  contradicting 
or  varying  the  terms  of  a  deed,  but  for  the  purpose  of  establishing  facts  and 
circumstances  independent  of  the  deed  itself,  and  to  which  facts  and  circum- 
stances in  connection  with  the  deed  the  rules  of  equity  inseparably  attach  the 
characteristics  of  a  mortgage.4 


v.  Sherrod,  105  N.  Car.  197;  Norris  v.  McLam, 
104  N.  Car.  159;  Egerion  v.  Jones,  102  N.  Car. 
278;  Link  v.  Link,  90  N.  Car.  238;  Bonham  v. 
Craig,  80  N.  Car.  224;  Briant  v.  Corpening, 
Phil.  Eq.  (62  N.  Car.)  325;  Brown  v.  Carson, 
Busb.  Eq.  (45  N.  Car.)  272;  McDonald  v.  Mc- 
Leod,  1  Ired.  Eq.  (36  N.  Car.)  221;  Porter*/. 
White,  12S  N.  Car.  42;  Streator  v.  Jones,  3 
Hawks  (to  N.  Car.)  423;  Kelly  v.  Bryan,  6 
Ired.  Eq.  (41  N.  Car.)  283;  Richard  v.  Harrill, 
2  Jones  Eq.  (55  N.  Car.)  209;  Cook  v.  Gudger, 
2  Jones  Eq  (55  N.  Car.)  172;  Glisson  v.  Hill,  2 
Jones  Eq.  (55  N.  Cir.)  256. 

Pennsylvania.  —  Woods  v.  Wallace,  22  Pa. 
St.  171. 

South  Carolina.  —  Fitzpatrick  v.  Smith,  I 
Desaus.  (S.  Car.)  340. 

Vermont.  — ■  Conner  v.  Chase,  15  Vt.  764. 
Wisconsin. — Fairchild  v.  Rasdall,  9  Wis.  379. 

Necessity  of  Showing  Fraud  in  Procurement  of 
Instrument.  In  Georgia  by  statute,  when  the 
maker  of  a  conveyance  or  other  writing  abso- 
lute on  its  face  has  parted  with  possession  of 
the  property  conveyed  by  it.  proof  by  parol 
that  the  instrument  was  intended  as  a  mortgage 
is  not  admissible  at  the  instance  of  the  parties 
unless  fraud  in  the  procurement  of  the  writing 
is  the  issue  to  be  tried.  Mitchell  v.  Fulling- 
ton,  83  Ga.  301. 

So  also  in  Mississippi.  Fultz  v.  Peterson,  78 
Miss.  128;  Heirmann  v.  Stricklind,  60  Miss. 
234- 

1.  Admissibility  on  General  Grounds  —  Iowa. 
—  Roberts  v.  McMahan,  4  Greene  (Iowa)  34. 

Massachusetts. —  Hassam  z:  Barrett,  115 
Mass.  256;  Campbell  v.  Dearborn,  109  Mass. 
130,  12  Am.  Rep.  671. 

Michigan.  —  McMillan  v.  Bissell,  63  Mich. 
66;  Emerson  v.  Alwater,  7  Mich.  12. 

Minnesota .  ■ —  Belote  v.  Morrison,  S  Minn.  87. 

A'evatia.  —  Saunders  v.  Stewart,  7  Nev.  200. 

Oregon.  —  Marshall  v.  Williams,  21  Oregon 
268. 

Wisconsin.  —  Plato  v.  Roe,  14  Wis.  453;  Wil- 
cox v.  Bates,  26  Wis.  465. 

2.  No  Violation  of  Statute  of  Frauds  —  Eng- 
land. —  Walker  v.  Walker,  2  Atk.  98;  Cotierell 
v.  Purchise,  Cas.  t.  Talb.  61;  Lincoln  v. 
Wright,  4  DcG.  &  J.  16. 

United  States.  — Wyman  v.  Babcock,  2  Curt. 
(U.  S.)  386;  Jenkins  v.  Eldredge,  3  Story  (U. 


S.)  293;  Taylor  v.  Luther,  2  Sumn.  (U.  S.)  228; 
Bentley  v.  Phelps,  2  Woodb.  &  M.  (U.  S.) 
426. 

Alabama.  —  Glass  v.  Hieronymus,  125  Ala, 
140. 

Colorado. — Whitsett  v.  Kershow,  4  Colo.  419. 
Indiana.  —  Brown  v.  Follelte,  155  Ind.  316. 
Kansas.  —  Moore  i>.  Wade,  8  Kan.  380. 
Maine.  —  Reed  v.  Reed,  75  Me.  264. 
Massachusetts.  —  Campbell  v.  Dearborn,  109 
Mass.  130,  12  Am.  Rep.  671;  Newton  v.  Fay, 
10  Allen  (Mass.)  505. 

Mississippi.  —  Klein  v.  McNamara,  54  Miss. 
90;  Anding  v.  Davis,  38  Miss.  574,  77  Am. 
Dec.  658. 

Missouri. — Chance  v.  Jennings,  159  Mo.  544. 
New  York.  —  Horn  v.  Keteltas,  46  N.  Y.  605; 
Sturtevant  v.  Sturtevant,  20  N.  Y.  39,  75  Am. 
Dec.  371. 

North  Carolina.  —  Streator  v.  Jones,  3  Hawks 
(10  N.  Car.)  423. 

Pennsylvania. — Sweetzer's  Appeal,  71  Pa.  St. 
264. 

Tennessee.  —  Guinn  z:  Locke,  1  Head(Tenn.) 
no. 

Texas.  —  Hexter  v.  Urwitz,6Tex.  Civ.  App. 
580. 

Utah.  —  Wasatch  Min.  Co.  v.  Jennings,  5 
Utah  243,  affirmed  5  Utah  385. 

Wisconsin.  — Jordan  v.  Warner,  107  Wis.  539. 
Doctrine  Was  Established  Only  After  a  Struggle. 
—  Carri'.  Carr,  52  N.  Y.  251;  Sprague  v.  Bond, 
115  N.  Car.  530. 

Parol  Evidence  Is  Not  Admissible  to  show  that 
a  release  deed  is  held  as  a  mortgage  when  be- 
fore the  transaction,  if  established  as  a  mort- 
gage, can  have  anything  to  operate  upon,  a 
parol  trust  in  violation  of  the  statute  of  frauds 
must  also  be  shown.  Sweet  v.  Mitchell,  15 
Wis.  641. 

3.  Admission  of  Parol  Testimony  No  Breach  of 
Rule  as  to  Varying  Writing.  —  Peugh  v.  Da\  is, 
96  U.  S.  332;  Reading  v.  Weston,  8  Conn.  117, 
20  Am.  Dec.  97;  Campbell  v.  Dearborn,  109 
Mass.  130,  12  Am.  Rep.  671;  Horn  v.  Keteltas, 
46  N.  Y.  605;  Sturtevant  v.  Sturtevant,  20  N. 
Y.  39.  75  Am.  Dec.  371;  Streator  f.  Jones,  3 
Hawks  (10  N.  Car.)  423;  Jordan  r.  Warner, 
107  Wis.  539;  Butler  v.  Butler,  46  Wis.  430; 
Rogan      Walker,  i  Wis.  527. 

4.  Proof  Must  Explain  Writing.  —  Trucks  v. 
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g.  BURDEN  of  Proof.  —  The  party  asserting  that  a  deed  purporting  to 
be  a  sale  was  in  'reality  a  mortgage  has  the  burden  of  proving  it  so  to  be.1 

h.  Sufficiency  of  Evidence  —  in  General.  —  There  is  no  fixed  or  definite 
standard  by  which  the  court  can  determine  the  sufficiency  of  evidence  that 
will  justify  the  declaring  an  instrument  on  its  face  a  deed  to  be  a  mortgage, 
it  being  impossible  to  lay  down  any  decisive  tests  and  fixed  rules  by  which  it 
can  be  ascertained  with  mathematical  accuracy  whether  in  any  particular  case 
clear  and  convincing  proof  has  been  adduced  that  an  instrument  prima  facie 
a  sale  was  in  reality  a  mortgage.  But  every  case  must  of  necessity  depend 
upon  the  circum stances  peculiar  to  itself.2 

The  Presumption  of  Law,  independent  of  proof,  is  that  an  instrument  purporting 
on  its  face  to  be  a  sale  is  what  it  purports  to  be,3  and  to  overcome  this  it  has 
been  said  by  many  authorities  of  undoubted  repute  that  the  evidence  that  a 
mortgage  was  in  fact  intended  must  be  clear,  satisfactory  and  convincing,4 


Lindsey,  18  Iowa  504.;  Madigan  v.  Mead.  31 
Minn.  94;  Rogan  v.  Walker,  1  Wis.  527. 

1.  Burden  of  Proof — ■  Alabama.  —  Turnipseed 
v.  Cunningham,  16  Ala,  501,  50  Am.  Dec.  190. 

California.  —  Woods  v.  Jensen,  130  Cal.  200. 

Florida.  —  Chaires  v.  Brady,  10  Fla.  133. 

Illinois.  —  Burgett  v.  Osborne,  172  111.  227; 
Keithley  v.  Wood,  151  III.  566,  42  Am.  St.  Rep. 
265;  Batcheller  v.  Batcheller,  144  111.  471; 
Knowles  v.  Knowles,  86  111.  1. 

Iowa,  —  Baird  r.  Reininghaus,  87  Iowa  167; 
Barthell  v.  Syverson,  54  Iowa  162;  Scott  v. 
Miwhirter,  49  Iowa  489;  Hyait  v.  Cochran,  37 
Iowa  309;  Gardner  v.  Weston,  18  Iowa  533; 
Trucks  v.  Lindsey,  18  Iowa  504;  Fifield  v.  Gas- 
ton, 12  Iowa  218. 

Kentucky.  —  Runyon  v.  Pogne,  (Ky.  1897) 
42  S.  W.  Rep.  910. 

Michigan. — Atbott  v.  Gruner,  121  Mich.  140; 
Kellogg  v.  Northrup,  115  Mich.  327;  Etheridge 
v.  Wisner,  86  Mich.  166;  McMillan  v.  Bissell, 
63  Mich.  66;  Tilden  v.  Streeter,  45  Mich. 
540. 

Montana. — Gassert  v.  Bogk.  7  Mont.  585. 

Nebraska,  —  Wilde  v.  Homan,  58  Neb.  634; 
Stall  v.  Jones,  47  Neb.  706;  Roddy  v.  Roddy, 
3  Neb.  99. 

Neiv  Jersey.  — Winters  ?'.  Earl,  52  N.  J.  Eq. 
52;  Vandegrift  v.  Herbert,  18  N.  J.  Eq.  466. 

North  Carolina.  —  Watkins  v.  Williams,  123 
N.  Car.  170;  Waters  v.  Crabtree,  105  N.  Car. 
39*;  McDonald  v.  McLeod,  1  Ired.  Eq.  (36  N. 
Car.)  221. 

Pennsylvania.  —  Plumer  v.  Guthrie,  76  Pa. 
St.  441;  Haines  v.  Thomson,  70  Pa.  St.  434. 
Texas.  —  Miller  v.  Yturria,  69  Tex.  549. 

2.  No  Fixed  or  Definite  Standard,  —  Haas  v. 
Nanert,  (Buffalo  Super.  Ct.  Gen.  T.)  2  N.  Y. 
Supp.  723;  Miller  v.  McGuckin,  (Sapm.  Ct. 
Gen.  T.)  15  Abb.  N  Cas.  (N.  Y.)  204. 

Each  Case  Must  Be  Decided  on  Its  Own  Merits 
—  Alabama. — Reeves  v.  Abercrombie,  108  Ala. 
535;  Mobile  Bldg.,  etc.,  Assoc.  v.  Robertson, 
65  Ala.  382. 

Connecticut. — Lounsbury  v.  Norton,  59  Conn. 
170. 

Indiana.  — Voss  v.  Eller,  109  Ind.  260;  Davis 
v.  Stonestreet,  4  Ind.  105. 

Kentucky.  —  Alderson  v.  Caskey,  (Ky.  1894) 
24  S.  W.  Rep.  629;  Oldham  v.  Halley,  2  J.  J. 
Marsh.  (Kv.)  113;  Hopkins  v.  Stephenson,  1  J. 
J.  Mjrsh.  (Ky.)  341. 

Michigan.  —  Cornell  v.  Hall,  22  Mich.  377. 

Missouri.  —  Brant  v.  Robertson,  16  Mo.  129. 


North  Carolina.  —  Poindexter  v.  McCannon, 
1  Dev.  Eq.  (16  N.  Car.)  377. 

Oklahoma.  —  Weiseham  r.  Hocker,  7  Okla. 
250. 

Pennsylvania.  —  Wallace  v.  Smith,  155  Pa. 
St.  78,  35  Am.  St.  Rep.  868;  Huoncker  v.  Mer- 
key,  102  Pa.  St  462. 

Texas.  ■ —  Hubby  v.  Harris,  68  Tex.  91. 
Virginia.  —  Snavely    v.    Pickle,  29  Gratt. 
(Va.)  27;  Earp  v.  Boothe,  24  Gratt.  (Va.)  368. 

3.  Presumption  as  to  Instrument  Purporting  to 
Be  Sale — United  States.  —  Cad  man  v.  Peter, 
118  U.  S.  73;  Coyle  v.  Davis,  116  U.  S.  112; 
Covvell  v.  Craig,  79  Fed.  Rep.  685. 

California.  —  Penney  v.  Simmons,  99  Cal. 
380;  Mahoney  v.  Boslivick,  96  Cal.  53,  31  Am. 
St.  Rep.  175;  Locke  v.  Moulton,  96  Cal.  21; 
Henley  v.  Hotaling,  41  Cal.  22. 

Delaware.  —  Hall  v.  Livingston,  3  Del.  Ch. 
374;  Walker  v.  Farmers'  Bank,  8  Houst.  (Del.) 
258. 

Illinois.  —  Williams  v.  Williams,  180  111.  361; 
Fisher  v.  Green,  142  111.  80;  Helm  v.  Boyd, 
124  111.  370;  Bailey  v.  Bailey,  115  111.  551; 
Eames  v.  Hardin,  i]i  III.  634;  Hancock  v. 
Harper.  86  III.  445;  Diven  v.  Blake,  44  III. 
139;  Strong  v.  Strong,  27  111.  App.  148;  Tedens 
v.  Clark,  24  111.  App.  510;  Hartnett  v.  Ball,  22 
111.44 

Indiana.  —  Rogers  v.  Beach,  115  Ind.  413. 
Massachusetts.  —  Campbell  v.  Dearborn,  109 
Mass.  130,  12  Am.  Rep.  671. 

Michigan.  —  McArthur  v.  Robinson,  104 
Mich.  540;  McMillan  v.  Bissell,  63  Mich.  66; 
Tilden  v.  Streeter,  45  Mich.  533;  Case  v. 
Peters,  20  Mich.  298. 

New  York.  —  Sidway  v.  Sid  way,  (Supm.  Ct. 
Gen.  T.)  7  N.  Y.  Supp.  421;  Erwin  v.  Curtis. 
43  Hun  (N.  Y.)  292. 

North  Carolina.  —  Waters  v.  Crabtree,  105 
N.  Car.  394. 

North  Dakota. — Jaspers.  Hazen,4N.  Dak.  1. 
South  Carolina.  —  Brown  v.  Sumter  Bank, 
55  S.  Car.  51. 

Utah.  —  Ewing  v.  Keith,  16  Utah  312. 
Wisconsin.  —  Mackey  v.  Stafford,  43  Wis. 
°53- 

4.  Necessity  of  Clear,  Satisfactory,  and  Convinc- 
ing Evidence —  England.  —  Townshend  v.  Stan- 
groom,  6  Ves.  Jr.  328. 

United  States.  —  Wallace  v.  Johnstone,  129 
U.  S.  58;  Cadman  v.  Peter,  118  U.  S.  73;  Co>  'e 
v.  Davis.  116  U.  S.  108;  Horbach  v.  Hill,  112 
U.  S.  144;  Howland  v.  Blake,  97  U.  S.  624. 
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cogent,1  precise  and  indubitable,2  exr 

Alabama.  —  Reeves  v.  Abercrombie,  108  Ala. 
535;  Ingram  v.  Illges,  98  Ala.  511;  Downing 
v.  Woodstock  Iron  Co. ,  93  Ala.  262 ;  Peaglerz>. 
Stabler,  91  Ala.  308;  Knaus  v.  Dreher,  84  Ala. 
319;  Perdue  v.  Bell,  83  Ala.  396;  Phillips  z: 
Crofi,  42  Ala.  477;  Sewell  v.  Price,  32  Ala.  97; 
Parish  v.  Gales,  29  Ala.  254;  Bryan  v.  Cow- 
art,  21  Ala.  92;  Turnipseed  v.  Cunningham, 
16  Ala.  501,  50  Am.  Dec.  190;  Chapman  v. 
Hughes,  14  Ala.  2t8;  Tennessee  Coal,  etc.,  Co. 
v.  Wheeler,  125  Ala.  538;  English  v.  Lane,  1 
Port.  (Ala  )  328. 

Arizona.  —  Sullivan  v.  Woods,  (Ariz.  1897) 
50  Pac.  Rep.  113. 

California.  —  Ahern  v.  McCarthy,  107  Cal. 
3S2;  Penney  v.  Simmons,  99  Cal.  380;  Gan- 
cearl  v.  Henry,  98  Cal.  284;  Mahoney  v.  Bost- 
wick  96  Cal.  58,  31  Am.  St.  Rep.  175;  Henley 
v.  Hotaling,  41  Cal.  22;  Vance  v.  Lincoln,  38 
Cal.  586;  Peres  :•.  Crocker,  (Cal.  1897)  47  Pac. 
Rep.  928. 

Colorado.  — Perot  v.  Cooper,  17  Colo.  80.  31 
Am.  St.  Rep.  258;  Whitsett  v,  Kershow,  4 
Colo.  419. 

Illinois.  —  Williams  v.  Williams,  180  111.  361; 
Burgeit  v.  Osborne,  172  111.  227;  Story  v. 
Springer,  155  111.  25;  Helm  v.  Boyd,  124  111. 
370;  Darst  v.  Murphy,  119  111.  343;  Bailey  v. 
Bailey,  115  111.  551;  Eames  v.  Hardin,  111  111. 
634;  Hancock  Ha'per,  86  111.  445;  Hanford 
v.  Blessing,  80  111.  188;  Shays  v.  Norton,  48 
111.  100;  Rubo  v.  Bennett.,  85  111.  App.  473. 

Iowa.  —  Robertson  v.  Moline  Milburn-Stod- 
dard  Co.,  106  Iowa  414;  Byers  v.  Johnson,  89 
Iowa  278;  Baird  v.  Reininghaus,  87  Iowa  167; 
Langer  v.  Meservey,  80  Iowa  159;  Wright  v. 
Mahaffey,  76  Iowa  96;  Knight  v.  McCord,  63 
Iowa  429;  Hvatt  v.  Cochran,  37  Iowa  309; 
Gardner  v.  Weston,  18  Iowa  535;  Corbit  v. 
Smith,  7. Iowa  60,  71  Am.  Dec.  431. 

Maine,  —  Knapp  v.  Bailey,  79  Me.  195,  1 
Am.  St.  Rep.  295;  Reed  Reed,  75  Me.  264; 
Stinchfield  v.  Milliken,  71  Me.  567;  Rowell  v. 
Jevvett,  69  Me.  293;  Cotton  v.  McKee,  68  Me. 
486;  Lewis  v.  Small,  71  Me.  552. 

Massachusetts.  —  Crovvell  v.  Keene,  159  Mass. 
352. 

Michigan. — Etheridge  z\Wisner,86  Mich.  166. 

Minnesota.  —  Shultes  v.  Stivers,  66  Minn. 
517;  King  •'.  McCarthy,  50  Minn.  222. 

Mississippi .  —  Lipscomb  v.  Jack,  (Miss.  1896) 
20  So.  Rep.  883 ;  Williams  v.  Stratton,  10  Smed. 
&  M.  (Miss.)4i8. 

Arebraska.  —  Wilde  ?..  Homan,  58  Neb.  634; 
Stall  v.  Jones,  47  Neb.  706;  Roddy  v.  Roddy, 
3  Neb.  99. 

Nevada.  —  Pierce  v.  T  raver,  13  Nev.  526; 
Binghim  v.  Thompson,  4  Nev.  237. 

New  York.  —  Wilson  v.  Parshall,  129  N.  Y. 
223;  Haussknecht  v.  Smith,  11  N.  Y.  App. 
Div.  185,  affirmed  161  N.  Y.  663;  Hogarty  v. 
Lynch,  6  Bosw.  (N.  Y .)  138;  Bowery  Sav. 
Bank  v.  Belt,  66  Hun  (N.  Y.)  57. 

North  Carolina.  —  Watkins  Williams,  123 
N.  Car.  170;  Waters  v.  Crabtree,  105  N.  Car. 
394;  McDonald  v.  McLeod,  1  Ired.  Fq.  (36  N. 
Car.)  221;  Moore  v.  Ivey,  8  Ired.  Eq.  (43  N. 
Car.)  192. 

Oregon. — Albany,  etc.,  Water  Ditch  Co.  v. 
Crawford,  11  Oregon  243. 

South  Carolina.  —  Brickie  v.  Leach,  55  S.  Car. 


icit  and  unequivocal,3  or,  at  the  least, 

510;  Petty  v.  Petty,  52  S.  Car.  54;  Arnold  v. 
Mattison,  3  Rich.  Eq.  (S.  Car.)  153. 

Texas.  —  Miller  v.  Ytutria,  69  Tex.  552; 
Pierce  v.  Fort,  60  Tex.  464;  King  v.  Gilleland, 
60  Tex.  274;  Markhatn  v.  Corothers,  47  Tex. 
21;  Dean  v.  Lyons,  47  Tex.  18;  Hughes  v. 
Delaney,  44  Tex.  529;  Moreland  v.  Barnhart, 
44  Tex.  275;  Grooms  v.  Rust,  27  Tex.  231; 
Cuney  v.  Dupree,  21  Tex.  218;  Muckclroy  v. 
House,  21  Tex.  Civ.  App.  673;  Howard  v. 
Zimpelman,  (Tex.  1890)  14  S.  W.  Rep.  61. 

Virginia.  —  Snavely  v.  Pickle,  29  Grati. 
(Va.)  27. 

West  Virginia.  —  Matheney  r.  Sandford,  26 
W.  Va.  386;  Vancil'Jer  v.  Hoffman,  22  W.  Va. 
2;  Lawrence  v.  Du  Bois,  16  W.  Va.443;  Davis 
v.  Demming,  12  W.  Va.  281;  Klinck  v.  Price, 
4  W.  Va.  4,  6  Am.  Rep.  268. 

Necessity  of  Clear  and  Convincing  Proof. —  In 
Alabama  the  requisite  degree  of  proof  varies 
according  to  whether  the  object  is  to  show  that 
an  absolute  deed  was  inttnded  merely  as 
security  or  to  show  that  a  transaction,  admit- 
tedly not  an  unconditional  sale,  is  either  a 
mortgage  or  a  sale  with  right  lo  repurchase. 
In  the  former  case  stringent  proof  is  requisite, 
in  the  latter  the  rule  as  to  stringency  is  re- 
laxed. Glass  v.  Hieronymus,  125  Ala.  140; 
Cosby  v.  Buchanan,  81  Ala.  574;  Mitchell  v. 
Wellman,  80  Ala.  16;  Douglass  v.  Moody,  80 
Ala.  61.  See  also  Knaus  Dreher,  84  Ala. 
319;  Parks  v.  Parks,  66  Ala.  326. 

In  the  federal  courts  the  rule  as  to  stringency 
of  proof  appears  to  be  the  same  as  in  Alabama. 
Cowell  v.  Craig,  79  Fed.  Rep.  685;  Hovvland 
v.  Blake,  07  U.  S.  624. 

Preponderance  of  Evidence.  —  In  some  cases 
it  has  been  held  thai  a  preponderance  of  evi- 
dence in  favor  of  the  contention  that  the 
transaction  was  intended  as  a  mortgage  is 
sufficient.  Kellogg  v.  Northrup,  115  Mich. 
327;  Sanborn  ?'.  Sanborn,  104  Mich.  180; 
Prather  v.  Wilkens,  68  Tex.  187;  Smith  v. 
Crosby,  47  Wis.  160. 

A  Mere  Preponderance  Is  A'ol  Sufficient  where 
there  is  a  substantial  conflict  in  the  testimony. 
Perot  v.  Cooper,  17  Colo  80,  31  Am.  St.  Rep. 
258;  Hone  v  Fisher,  2  Barb.  Ch.  (N.  Y.)  559. 

1.  Cogent. —  Whelan  r\  Tobener,  71  Mo. 
App.  361;  Slawson  v.  Denton,  (Tenn.  Ch.  189S) 
48  S.  W.  Rep.  350;  Blair  v.  McMillan,  (Tenn. 
Ch.  1900)  59S.  W.  Rep.  788;  Nickson  v.  Toney, 
3  Head  (Tenn.)655;  Loyd  v.  Currin,  3  Humph. 
(Tenn.)  462;  Lane  v.  Dickerson,  10  Yerg. 
(Tenn.)  373. 

2.  Precise  and  Indubitable  —  [  'nitcd  States.  — 
Sattertield  v.  Malone,  35  Fed.  Rep.  445. 

Missouri,  —  Quick  v.  Turner,  26  Mo.  App.  29. 
Ne7v  York.  —  Erwin  v.  Curtis,  43  Hun  (N. 
Y.)  292. 

North  Dakota. — Jasper  v.  Hazen,  4  N.  Dak.  1. 

Pennsylvania.  —  Wallace  v.  Smith,  155  Pa. 
St.  78,  35  Am.  St.  Rep.  86S;  Pancake  v.  Cauff- 
man,  114  Pa.  St.  113;  Lance's  Appeal,  112  Pa. 
St.  456;  Hartley's  Appeal,  103  Pa.  St.  23; 
Rowand  v.  Finney,  96  Pa.  St.  172;  Munger 
Casey,  (Pa.  18S9)  17  Atl.  Rep.  36;  De  France 
v.  De  France,  34  Pa.  St.  3S5. 

3.  Explicit  and  Unequivocal  —  United  States. 
—  Cadman  v.  Peter,  11S  I.'.  S.  73;  Coyle  v. 
Davis,  116  U.  S.  112. 
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conclusive.1  In  some  cases  the  courts  have  said  that  the  proof  must  leave 
no  room  for  a  reasonable  or  substantial  doubt.2 

No  Evidence  Is  Sufficient  Which  Is  Generally  Loose,  uncertain,  contradictory,  and 
unsatisfactory.11  Thus  an  instrument  prima  facie  a  sale  will  not  be  converted 
into  a  mortgage  where  the  evidence  consists  merely  of  inferences  and  argu- 
ments drawn  from  other  evidence,4  or  is  merely  sufficient  to  raise  a  suspicion 
or  doubt  as  to  the  nature  of  the  transaction,5  or  where  it  consists  of  loose  and 
random  statements  as  to  the  real  ownership  of  the  property.0  So  the  evi- 
dence is  not  sufficient  where  it  consists  of  unsupported  and  contradicted 
testimony  of  the  grantor  that  a  mortgage  was  really  intended,7  or  of  parol 
admissions  that  a  deed  was  intended  as  a  mortgage  ;  but  there  must  be  proof  of 
facts  and  circumstances  dehors  the  deed  inconsistent  with  the  idea  of  an  abso- 
lute purchase.8    In  like  manner  the  evidence  is  not  sufficient  when  merely  a 


California.  —  Blair  v.  Squire,  (Cai.  1899)  59 
Pac.  Rep.  211;  Ganceart  v.  Henry,  98  Cal.  284; 
Mahoney  v.  Bostwick,  96  Cal.  58,  31  Am.  St. 
Rep.  175. 

Colorado. — Townsend  v.  Petersen,  12  Colo. 
491. 

Delaware.  —  Hall  v.  Livingston.  3  Del.  Ch. 
374;  Walker  v.  Farmers'  Bank,  8  Houst.  (Del.) 

258.  , 

Illinois.  —  Dvver.  -'.  Blake.  44  111.  139. 
■Missouri.  — Jones  v.  Rush,  156  Mo.  364. 
Pennsylvania. — Jones  i<.  Pierce,  134  Pa.  St. 
533;  Fisher  v.  Wiiham,  132  Pa.  St.  488. 
Utah.  —  Ewing  v.  Keith,  16  Utah  312. 

1.  Conclusive  — England. — Lincoln  v.  Wright, 
5  Jur.  N.  S.  1142. 

Canada.  —  McMicken  v.  Ontario  Bank,  20 
Can.  Sup.  Ct.  548. 

California.  —  Woods  v.  Jensen,  130  Cal.  200. 

Iowa.  —  England  v.  England,  94  Iowa  716; 
Ensmtnger  v.  Ensminger,  75  Iowa  89,  9  Am. 
St.  Rep.  462;  Kibby  v.  Harsh,  61  Iowa  196; 
Monroe  v.  Graves,  23  Iowa  597;  Nelson  v. 
Worrall,  20  Iowa  469. 

It  Is  Not  Necessary  that  the  Evidence  Should 
Be  Absolutely  Conclusive,  or  that  the  transaction 
should  be  pioved  by  direct  evidence.  It  is 
sufficient  if  the  court  is  satisfied  from  the  evi- 
dence that  it  was  intended  that  the  transaction 
should  constitute  a  mortgage.  Mailer  v.  Fla- 
via,  13  S.  Dak.  595. 

2.  Proof  Must  Leave  No  Room  for  Doubt  —  Colo- 
rado.—  Townsend  v.  Petersen,  12  Colo.  491. 

Neto  York.  —  Coburn  v.  Anderson,  (Supm. 
Ct.  Spec.  T.)  62  How.  Pr.  (N.  Y.)  268;  Barton 
v.  Lynch,  69  Hun  (N.  Y.)  1;  Shattuck  v.  Bas- 
com,  55  Hun  (N.  Y.)  14. 

North  Dakota.  — Jaspsr  v.  Hazen,  4  N. 
Dak.  1. 

Wisconsin.  —  Becker?'.  Howard,  75  Wis.  415: 
McCormick  v.  Herndon,  67  Wis.  64S;  Schriber 
v.  Le  Clair,  66  Wis.  579;  Sable  -•.  Maloney,  48 
Wis.  331;  Bjtler  v.  Bjtler,  46  Wis.  430; 
Kercheval  v.  Doty,  31  Wis.  491;  Murphy  v. 
Dunning,  30  Wis.  301;  McClellan  v.  Sanford, 
26  Wis.  595;  Kent  :•.  Laslev,  24  Wis.  654; 
Harrison  :•.  Juneau  Bmk,  r7  Wis.  340;  Lake  v. 
Meacham.  13  Wis.  355;  Fowler  v.  Adams,  13 
Wis.  458;  Newion  v.  Holley.  6  Wis.  5Q2. 

The  Evidance  Must  Command  the  Unhesitating 
Assent  of  Every  Reasonable  Mind.  —  Abbott  v. 
Gruner,  121  Mich.  140;  Kellogg  v.  Northrup, 
115  Mich.  327;  Etheridge  v.  Wisner,  86  Mich. 
166;  McMillan  v.  Bissell,  63  Mich.  66;  Tilden 
v.  Sireeter,  45  Mich.  540. 


3.  Loose  and  Uncertain  Evidence  Not  Sufficient 

—  United  States.  —  Howlana  v.  Blake,  97  U. 
S.  626. 

Illinois.  —  May  v.  May.  158  111.  209;  Strong 
v.  Strong,  126  111.  301;  Eames  v.  Hardin,  in 
111.  640;  Bentley  v.  O'Bryan,  111  111.  53; 
Knowles  Knowles,  86  111.  1;  Sharp  v.  Smith- 
erman,  85  111.  153;  Low  v.  Graff,  80  HI.  360; 
Wilson  v.  McDowell,  78  III.  514;  Magnusson 
v.  Johnson,  73  111.  156;  Remington  v.  Camp- 
bell, 60  111.  516;  Lindauer  Cummings,  57 
111.  195;  Shays  v.  Norton,  48  111.  100;  Dwen  v. 
Blake,  44  111.  135;  Taintor  v.  Keys,  43  III.  332; 
Sutphen  v.  Cushman,  35  111.  186. 

Iowa.  —  Corbit  v.  Smith,  7  Iowa  60,  71  Am. 
Dec.  431. 

Kentucky.  —  Runyon  v.  Pogue,  (Ky.  1897) 
42  S.  W.  Rep.  910. 

New  York.  —  Sidway  v.  Sidway,  (Supm.  Ct. 
Gen.  T.)  7  N.  Y.  Supp.  421. 

Tennessee.  —  Lane  v  Dickerson,  10  Yerg. 
(Tenn.)  373. 

Texas.  —  Gazlev  v.  Herring,  (Tex.  1891)  17 
S.  W.  Rep.  17. 

4.  Inferences  and  Argument  Drawn  from  Other 
Evidence  Are  Insufficient.- — Falk  v.  Wittram, 
120  Cal.  479;  Pendetgrass  v.  Burris,  (Cal.  1888); 

19  Pac.  Rep.  187. 

5.  Evidence  Merely  Raising  Suspicion  or  Doubt 
as  to  the  nature  of  the  transaction  is  not 
enough.  Reeves  v.  Abercrombie,  108  Ala. 
535;  Brantley  v.  West,  27  Ala.  542;  Hayward 
v.  Mayse,  I  App.  Cas.  (D,  C.)  133. 

6.  Loose  and  Random  Statements  Not  Sufficient. 

—  Parks  v.  Parks,  66  Ala  329;  England  v. 
England,  94  Iowa  716;  Ensminger  v.  Ens- 
minger,  75  Iowa  89,  9  Am.  St.  Rep.  462;  Mon- 
roe v.  Graves,  23  Iowa  597;  Nelson  v.  Worrall, 

20  Iowa  469;  Edwards  v.  Wall,  79  Va.  321. 

7.  Unsupported  and  Contradicted  Evidence  of 
Grantor.  —  Blake  v.  Taylor,  142  111.  4S2;  Zim. 
merman  v.  Machland,  23  Ind.  474;  Barbers. 
Lefavour,  176  Pa.  St.  331;  Kent  v.  Lasley,  24 
Wis.  654. 

8.  Parol  Admissions  Alone  that  a  Deed  Was  In- 
tended as  a  Mortgage  Are  Not  Sufficient  —  Ala- 
bama. —  Bryan  v.  Cowart,  2r  Ala.  92. 

North  Carolina.  —  Watkins  v.  Williams,  123 
N.  Car.  170;  Porter  v.  White,  128  N.  Car.  42; 
Streator  v.  Jones,  3  Hawks  (ro  N.  Car.)  423; 
Kelly  v.  Bryan,  6  Ired.  Eq.  (41  N.  Car.)  283; 
Blackwell  v.  Overby,  6  Ired.  Eq.  (41  N.  Car.) 
3S;  Glisson  v.  Hill,  2  Jones  Eq.  (55  N.  Car.) 
256;  Richard  v.  Harrill,  2  Jones  Eq.  (55  N. 
Car.)  209. 
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of  Mortgage*. 


parol  agreement  to  reconvey  is  proved,1  or  an  agreement  that  in  the  event  of 
a  sale  by  the  grantee  for  more  than  the  agreed  pi  ice  the  grantor  should 
receive  such  increased  price.2  Nor  is  it  sufficient  to  prove  merely  that  there 
was  a  pre-existing  debt,3  unless  a  continuing  obligation  therefor  is  also  shown.4 
VI.  Interpretation  and  Construction  of  Mortgages  —  1.  In  General.  - 
A  mortgage  must  be  interpreted  in  accordance  with  the  principles  governing 
the  interpretation  and  construction  of  other  written  instruments.5  Thus,  the 
intention  of  the  mortgagor  and  mortgagee  governs,*'  but  the  intention  must 
be  th;it  expressed  in  the  mortgage  according  to  the  meaning  of  the  words 
used;  7  and  to  get  at  this  intention,  .where  the  language  used  is  ambiguous, 
surrounding  circumstances,  such  as  the  situation  of  the  parties  at  the  time  of 
executing  the  mortgage,  and  the  nature  and  purpose  thereof,  should  be 
considered. H 

Admissibility  of  Parol  Evidence.  —  Parol  evidence  is  admissible,  not  to  vary  the 
terms  of  the  mortgage  but  to  explain  its  uses  and  the  conditions  of  its 
existence.9 

Mortgage  Should  Be  Considered  as  a  Whole.  —  The  mortgage  should  be  looked  at 
as  a  whole  in  arriving  at  the  construction  of  any  part.10 

Mortgage  Construed  with  Separate  "Writing.  —  A  mortgage  and  writing  executed 
by  and  to  the  same  parties  and  in  relation  to  the  same  subject  matter  should 
be  construed  together  as  being  parts  of  one  transaction,11  but  this  rule  does 
not  permit  several  mortgages  that  are  complete  in  themselves  to  be  construed 
together  because  they  are  executed  by  the  same  parties  at  the  same  time  and 
to  secure  the  same  indebtedness,12  nor  does  it  permit  an  agreement  anterior 
to  the  mortgage  and  at  variance  with  its  express  terms  to  be  construed  with  it. 13 

Separate  Writings  Referred  to  by  Mortgage.  —  A  mortgage  must  be  construed  in 
connection  with  any  record  or  other  writing  referred  to  by  it  when  the  refer- 
ence is  sufficient  to  make  such  record  or  writing  a  part  thereof. 14 


Pennsylvania.  —  Pearson  v.  Sharp,  115  Pa. 
St.  254;  Burger  Dankel  100  Pa.  St.  113; 
Plumer  v.  Gathiie,  76  Pa.  St.  441;  Todd  v. 
Campbell.  32  Pa.  St.  250. 

Parol  Evidence  of  an  Agreement  for  Mortgage 
Is  Not  Sufficient.  —  Blackwell  v.  Gverby,  6  Ired. 
Eq.  (41  N.  Car.)  38. 

1.  Parol  Agreement  to  Reconvey.  —  Batcheller 
v.  Batcheller,  144  111  471  ;  Morris  v.  Nyswan- 
ger.  5  S.  Dak.  307. 

Evidence  of  an  Option  to  Repurchase  not 
sufficient.  McLaughlin  v.  Royce,  108  Iowa 
254- 

2.  Rogers  v.  Beach,  115  Ind.  413.  But  see 
Gillis  v.  Marlin,  2  Dev.  Eq.  (17  N.  Car.)  470; 
Palmer  v.  Gurnsey,  7  Wend.  (M.  Y  )  248. 

3.  Proof  of  Pre-existing  Debt  Not  Sufficient.  — 
Kirov  v.  National  Loan,  etc.,  Co.,  22  Tex. 
Civ.  App.  257;  Alstin  v.  Cunrliff,  52  Tex.  461. 

4.  Continuing  Obligation  Must  Be  Shown.  — 
Ruffier  v.  Wo  mack,  30  Tex.  322. 

5.  Construction  of  Written  Instruments  —  In 
General,  —  See  the  title  Interpretation  and 
Construction,  vol.  17,  p.  11. 

6.  Intention  of  Parties  to  Mortgage. —  Keith 
v.  McLaughlin,  105  Ala.  339;  Clark  v.  Bren- 
neman,  86  111.  App.  416;  Northern  Cent.  R. 
Co.  v.  Hering,  (Md.  1001)  48  Atl.  Rep.  461; 
Murdock  v.  Chapman,  9  Gray  (Mass.)  156; 
Morse  v.  Morse,  58  N.  H.  391;  Chapman  v. 
Pittsburg,  etc.R.  Co.,  26  W.  Va.  299;  Farmers' 
L.  &  T.  Co.  v.  Commercial  Bank,  15  Wis.  424. 

7.  Intention  Governed  by  Meaning  of  Words 
Used.  —  Clark  v.  Brenneman,  86  III.  App.  416; 
Farmers'  L.  &  T.  Co.  v.  Commercial  Bank,  15 
Wis.  424. 


When  Improper  to  Substitute  Words  for  Those 
Used.  —  Kernes  Wilson,  73  Iowa 490;  Rackliffe 
v.  Seal,  36  Mo.  317. 

8.  Consideration  of  Surrounding  Circumstances. 

—  Jackson  v.  Carswell,  34  Ga.  279;  Northern 
Cent.  R.  Co.  v.  Hering,  (Md.  1901);  48  All. 
Rep.  461;  Chapman  v.  Pittsburg,  etc.,  R.  Co., 
26  W.  Va.  299;  Farmers'  L  &  T.  Co.  v.  Com- 
mercial Bank,  15  Wis.  424. 

9.  Admissibility  of  Parol  Evidence.  —  Peter- 
son v.  Willing,  3  Dall.  (Pa.)  506;  Moffatt  v. 
Hardin,  22  S.  Car.  9.  For  a  full  consideration 
of  this  subject  see  the  title  Parol  Evidence. 

10.  Mortgage  Should  Be  Considered  as  a  Whole. 

—  Jackson  v.  Carswell,  34  Ga.  279;  Keith  v. 
McLaughlin,  105  Ala.  339. 

11.  Mortgage  Construed  with  Separate  Writing. 

—  Burton  v.  Wheeler,  7  Ired.  Eq.  (42  N.  Car.) 
217;  and  generally  the  title  Interpretation 
and  Construction,  vol.  17,  p.  9. 

12.  Several  Complete  Mortgages  Not  Construed 
Together.  —  McDonald  v.  Nashua  Second  Nat. 
Bank,  106  Iowa  517. 

13.  Anterior  and  Inconsistent  Averment  Not  Con- 
strued with  Mortgage.  —  Patterson  v.  Taylor,  15 
Fla.  336. 

14.  Writings  Sufficiently  Referred  to  Construed 
with  Mortgage.  —  Set  the  title  Interpretation 
and  Construction,  vol.  17,  p.  10,  and  in  addi- 
tion the  following  cases: 

Mortgage  and  Note  Secured  by  It  —  L  'nited 
States.  —  Brewer  v.  Penn  Mat.  L.  Ins.  Co., 
(C.  C.  A.)  94  Fed.  Rep.  347;  Indiana,  etc.,  R. 
Co.  v.  Sprague,  103  U.  S.  756. 

Arizona.  —  Davis  v.  Dodson,  (Ariz.  1894)  35 
Pac.  Rep.  1058. 
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Force  and  Effect  of  Mortgage  Questions  of  Law.  —  The  force  and  effect  of  provisions 
in  a  mortgage  are  questions  of  law  and  not  of  fact.1 

What  Laws  Govern  Construction.  —  A  mortgage  must  be  construed  in  accordance 
with  those  laws  in  force  at  the  time  of  its  execution,2  and  with  the  law  of  the 
state  in  which  the  property  covered  by  the  mortgage  is  situated  notwith- 
standing that  the  mortgage  is  executed  in  another  state  by  a  citizen  thereof.3 

Federal  Interpretation  of  Mortgage. — The  courts  of  the  United  States  will  be 
guided  in  their  interpretation  of  a  mortgage  executed  under  the  provisions  of 
a  state  statute,  by  the  construction  put  upon  such  provisions  by  the  state 
courts.4 

Propriety  of  General  Construction.  —  That  construction  which  will  uphold  the 
mortgage  in  the  whole  and  in  every  part  is  preferable.5 

Construction  Should  Favor  Mortgage.  —  Where  a  clause  in  the  mortgage  is  sus- 
ceptible of  two  constructions,  one  of  which  will  render  it  legal  and  the  other 
illegal,  the  court  should  adopt  that  construction  which  will  preserve  the 


Arkansas.  —  Pillow  v.  Sentelle,  49  Ark.  430. 

California.  — San  Luis  Obispo  County  Bank 
v.  Goldtree,  129  Cal.  160;  Phelps  v.  Mayers, 
126  Cal.  54.9;  Russell  v.  Findley,  122  Cal.  478; 
Fernandez  v.  Tormey,  121  Cal.  515:  Irvine  v. 
Perry,  119  Cal.  352;  Whitcher  v.  Webb,  44 
Cal.  127. 

Illinois.  —  Merrill  v.  Elliott,  55  III.  App.  34. 

Indiana.  —  Buchanan  v.  Berkshire  L.  Ins. 
Co.,  96  Ind.  510:  Cleavenger  v.  Bealh,  53  Ind. 
172;  Howe  v.  Dibble,  45  Ind.  120;  Dorsch  v. 
Rosenthall,  39  Ind.  209. 

Iowa.  — Fetes  v.  O'Laughlin,  62  Iowa  532. 

Kansas.  —  Sturgis  First  Nat.  Bank  v.  Peck, 
8  Kan.  660;  New  England  Mortg.  Security  Co. 
v.  Casebier,  3  Kan.  App.  741;  Kansas  L.  &  T. 
Co.  v.  Gill,  2  Kan.  App.  488. 

Massachusetts.  —  Crafts  v.  Crafts,  13  Gray 
(Miss.)  360. 

Nebraska.  —  Fletcher  v.  Daugherty,  13  Neb. 
224;  Grand  Island  Sav.,  etc.,  Assoc.  v.  Moore, 
40  Neb.  686. 

Washington.  —  Watson  v.  Sawyer,  12  Wash. 

35. 

Wisconsin.  —  Evenson  v.  Bates,  58  Wis.  24. 

Mortgage  and  Bond  Secured.  —  Harper  v.  Ely 
56  111.  179;  Nor.hwestern  Mut.  L.  Ins.  Co.  v. 
Butler,  57  Neb.  198;  Home  F.  Ins.  Co.  v.  Fitch, 
52  Neb.  88;  Kennedy  v.  Ross,  25  Pa.  St.  256; 
Schoonmaker  v.  Taylor,  14  Wis.  313. 

An  Indorsement  of  Guaranty  on  a  Bond  secured 
by  a  mortgage  must  be  construed  with  the 
mortgage.  Hanford  v.  Rogers,  11  Barb.  (N. 
Y.)  18. 

Provisions  in  a  Mortgage  Not  Included  in  Bonds 

secured  by  it,  but  not  inconsistent  or  contra- 
dictory with  the  bands,  control  and  are  binding 
upon  the  bondholders.  Low  v.  Blackford,  (C. 
C.  A.)  87  Fed.  Rep.  392. 

A  Statute  Referred  to  in  a  Mortgage,  and  under 
which  the  mortgage  is  made,  may  be  con- 
sidered in  connection  with  the  mortgage  so  as 
to  aid  in  its  interpretation.  Northern  Cent. 
R.  Co.  v  State,  17  Md.  8. 

Mortgage  and  Note  Separate  Contract  Except 
for  Purpose  of  Interpretation. —  Under  a  code 
providing  that  several  contracts  relating  to 
the  same  matters  between  the  same  parties 
and  made  as  parts  of  substantially  one  trans- 
action must  be  taken  together,  a  mortgage 
and  a  note  secured  thereby  do  not  constitute 
a  single  contract,  but,  except  for  the  purpose 


of  interpretation,  are  separate  contracts.  St. 
Thomas  First  Nat.  Bank  v.  Flath,  (N.  Dak. 
1901)  86  N.  W.  Rep.  867. 

1.  Force  and  Effect  of  Mortgage  Questions  of 
Law.— Bartley  v.  Phillips,  114  Ind.  189;  Stell 
v.  Paschal,  41  Tex.  64.0.  And  see  generally 
the  title  Questions  of  Law  and  Fact. 

2.  Laws  in  Force  at  Execution  of  Mortgage 
Govern  Construction.  —  Graydon  v.  Church,  7 
Mich.  36;  Olson  v.  Nelson,  3  Minn.  53. 

3.  Lex  Loci  Rei  Sitae  Controls  —  United  States. 
—  Barry  v.  Snoivden,  106  Fed.  Rep.  571. 

Alaba?na.  —  Ashurst  v.  Ashurst,  119  Ala.  219. 
Indiana. — Swank  v.  Hufnagle,  in  Ind.  453; 
Heath  v.  Williams,  30  Ind.  495. 

Iowa.  —  Manton  v.  Seiberling,  107  Iowa  534; 
Doyle  v.  McGuire,  38  Iowa  410. 

louisiana.  —  Dobbin  v.  Hewelt,  19  La.  Ann. 
513. 

Massachusetts.  — Sedgwick  v.  Laflin,  10 Allen 
(Mass.)  430;  Goddard  v.  Sawyer,  9  Allen 
(Mass.)  78:  Cutter  v.  Davenport,  1  Pick.  (Mass.) 
81,  11  Am.  Dec.  149. 

New  Hampshire.  —  Fessenden  v.  Taft,  65  N. 
H.  39- 

New  York.  —  Hosford  v.  Nichols,  1  Paige 
(N.  Y  )  220. 

Ohio.  —  Brown  v.  National  Bank,  44  Ohio 
St.  269. 

Pennsylvania.  —  Beso  v.  Eastern  Bldg.,  etc., 
Assoc  ,  16  Pa.  Super.  Ct.  222. 

South  Dakota.—  Jones  v.  Fidelity  L.  &  T. 
Co.,  7  S.  Dak.  122. 

West  Virginia.—  Klinck  v.  Price,  4  W.  Va. 
4,  6  Am.  Rep.  268. 

For  a  full  discussion  of  this  subject  see  the 
title  Private  International  Law. 

As  to  the  Effect  of  Laws  Relating  to  Usury  upon 
the  construction  of  a  mortgage  covering  prop- 
erty not  situated  in  the  state  where  usurious 
interest  is  sought  to  be  exacted,  see  the  title 
Usury. 

4.  Federal  Interpretation  of  Mortgage.  —  Pio- 
neer Gold  Min.  Co.  v.  Baker,  10  Sawy.  (U.  S.) 
539- 

A  Single  Decision  of  a  State  Court  has  been 

held  not  sufficient  to  bind  a  federal  court  in 
its  construction  of  a  statute  relating  to  mort- 
gages.   Lauriat  v.  Stratton,  6  Sawy.  (U.  S.)  339. 

5.  Construction  Should  Harmonize  with  Every 
Part  of  Mortgage. —  Keith  v.  McLaughlin,  105 
Ala.  339;  Jackson  v.  Carswell.  34  Ga.  279. 
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validity  of  the  mortgage.1 

The  Mortgage  Should  Be  Construed  Most  Strongly  Against  the  Mortgagor;  thus  When  a 
mortgage  contains  no  express  power  to  the  mortgagee  to  convey,  but  does 
convey  a  power  to  sell,  a  power  to  convey  will  be  implied  therefrom,  since 
the  transfer  of  title  is  necessary  to  the  accomplishment  of  the  object  of  the 
sale.* 

2.  Particular  Clauses.  —  The  interpretation  and  construction  of  particular 
clauses  in  a  mortgage  are  dealt  with  elsewhere.3 

VII.  Lien  of  Mortgage  —  1.  Duration  of  Lien  —  a.  In  General.  —  As 
between  the  mortgagor  and  the  mortgagee  the  lien  of  a  mortgage  attaches  at 
the  time  of  delivery,  and  with  respect  to  third  parties  a  mortgage,  as  a 
general  rule,  takes  effect  from  the  time  of  its  recording.4 

When  Once  It  Has  Attached  the  lien  continues  until  the  indebtedness  is 
extinguished  in  some  recognized  manner.5 

b.  Change  in  Form  of  Indebtedness.  —  The  effect  on  the  mortgage 
lien  of  a  change  in  the  form  of  indebtedness  is  discussed  elsewhere,  but  the 
general  rule  is  that  so  long  as  the  indebtedness  continues  it  is  permissible  to 
trace  the  debt  in  favor  of  securities  wherever  contracted  and  under  any  form 
the  indebtedness  may  assume,  the  principle  being  that  a  mortgage  does  not 
secure  a  note  or  other  evidence  of  debt  described,  but  the  debt  itself.6 

c.  Effect  of  Subsequent  Transactions  on  Lien —  (i)  In  General.  — 
A  mortgagee  is  not  affected  by  subsequent  conveyances  of  which  he  has  no 
notice;7  thus  land  covered  by  a  mortgage  and  originally  subject  thereto  in 
case  of  a  sale  by  the  mortgagor  continues  encumbered  by  the  mortgage  unless 
by  some  act  of  the  mortgagee  it  is  discharged  therefrom,  nor  does  the  fact 
that  a  mortgagee  has  knowledge  of  sales  of  the  mortgaged  property  by  the 
mortgagor,  and  receives  the  consideration,  discharge  the  land  sold  from  the 
mortgage,  and  the  mortgagee  is  not  estopped  thereby  from  asserting  his  lien 
thereon.8 

Partition  as  Affecting  Mortgage  Lien.  —  The  effect  of  the  partition  of  land 
encumbered  by  a  mortgage,  upon  the  mortgage  lien,  will  be  discussed 
elsewhere.9 

Where  the  Mortgagor  Has  Without  Reference  to  the  Mortgage  conveyed  away  a  portion 

1.  Construction  Should  Uphold  Validity.  —  Ra-  mortgage  is  a  lien  from  the  time  of  its  execu- 
pier  v.  Gulf  City  Paper  Co..  77  Ala  128.  tion  and  not  from  the  time  when  the  mort- 

2.  Mortgage  Construed  Most  Strongly  Against  gagee  pays  the  indebtedness  for  which  he  is 
Mortgagor.  —  Hunter  v.  Wooldert,  55  Tex.  433.  surety.  Watson  v.  Dickens,  12  Smed.  &  M. 
See  also  the  title  Interpretation  and  Con-  (Miss.)  608  But  see  Choteau  v.  Thompson,  2 
struction,  vol.  17,  p.  14,  and  the  cases  there  Ohio  St  114. 

cited.  5.  Continuance  of  Lien  until  Deht  Extinguished. 

3.  Clause  Relating  to  Description  of  Property.  — Whittacre  v.  Fuller,  5  Minn.  508;  Cleveland 

—  See  supra,  this  title,  Contents  and  Sufficiency  v.  Mattin,  2  Head  (Tenn.)  128;  Johnson  v. 
of  Mortgage  —  Mortgageable  Property  ami  Its  Prosperity  Loan,  etc  ,  Assoc.,  94  111.  App.  260. 
Description  —  Description  of  Land  and  Estate  Methods  of  Extinguishment.  —  See  infra,  this 
Mortgaged  —  Interpretation  of  Description.  title.  Extinguishment,  and  the  titles  Payment; 

Clause  Relating  to  Indebtedness.  —  See  supra.  Release  and  Discharge;  Tender. 

this  title,  Contents  and  Sufficiency  of  Mortgage  —  Estoppel  to  Assert  Indebtedness.  —  See  the  title 

Indebtedness  Secured  —  Interpretation  of  Clauses  Estoppel,  vol.  n,  p.  385 

Describing  Indebtedness.  6.  Change  in  Form  of  Indebtedness.  —  See  the 

4.  Lien  Attaches  upon  Delivery.  —  Desmond  r.  title  Novation. 

Lanphier,  86  III.  App.  101;  Harrison  v.  Phil-  Principle  of  Rule.  —  Simmons  Hardware  Co. 

lips  Academy,  12  Mass.  456;  Johnson  v.  Pros-  v.  Thomas,  147  Ind.  313;  Bray  v.  First  Ave. 

perity  Loan,  etc  ,  Assoc.,  94  111.  App.  260.  Coal  Min.  Co.,  148  Ind.  599; 'McCaughrin  v. 

Mortgage  Takes  Effect  from  Time  of  Recording.  Williams,  15  S.  Car.  505. 

—  For  a  full  discussion  of  this  subject  see  the  7.  How  Affected  by  Subsequent  Conveyances  — 
title  Recording  Acts.  In  General.  —  Cooper  v.  Bigly,  13  Mich.  463. 

Lien  of  Second   Mortgage.  —  The  lien    of  a  And    see   generally   the    titles  Marshaling 

second  mortgage  given  upon  the  cancellation  Assets,  vol.  19,  p.  1255;  Recording  Acts. 

of  a  prior  one  dates  from  execution  as  against  8.  Effect  of  Sale   by   Mortgagor.  —  Rice  v. 

subsequent  purchasers  without  notice.    Wash-  Dewev,  54  Barb.  (N.  Y.)  455. 

in?ton  County  v  Slaughter,  54  Iowa  265.  9.  Effect  of  Partition  on  Mortgage  Lien.  —  See 

Lien  of  Indemnity  Mortgage.  —  An  indemnity  the  title  Partition. 
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only  of  the  land  subject  to  mortgage  it  is  the  general  rule  that  the  mortgagee 
must  enforce  his  mortgage  claim  against  the  unsold  portion  before  resorting 
to  the  parcel  sold.1 

Severance  and  Removal  of  Building.  —  The  severance  and  removal  of  a  building 
from  mortgaged  land,  and  its  annexation  to  other  land  without  the  consent  of 
the  mortgagee,  do  not  destroy  the  right  of  the  mortgagee  to  enforce  his  lien 
against  it.* 

(2)  Lien  on  Proceeds  of  Mortgaged  Property.  —  Where  either  real  or  per- 
sonal estate  upon  which  there  is  an  outstanding  mortgage  is  turned  into 
money  the  rights  of  the  mortgagee  continue  unaltered,  and  the  money  should 
be  applied  according  to  the  rights  of  the  parties  as  they  existed  previous  to 
the  alteration  of  the  estate.3 

2.  For  What  Lien  Attaches  —  a.  In  General.  —  The  lien  of  the  mortgage 
attaches  for  any  debt  described  in  the  mortgage.4 


1.  Mortgagee  Must  Resort  Primarily  to  Unsold 
Portion. —  For  a  full  discussion,  of  this  subject 
see  the  title  Marshaling  Assets,  vol.  19,  p. 
1273  et  seq.,  and  the  following  cases: 

Inverse  Order  of  Alienation.  —  Turner  v.  Flinn, 
67  Ala.  529-,  Ellis  v.  Fairbanks,  38  Fla.  257. 

Rule  of  Marshaling  Assets  Applicable  to  Mort- 
gagees.—  Converse  v.  Ware  Sav.  Bank,  152 
Mass.  407. 

The  rule  does  not  apply  to  a  sale  of  the 
equity  of  redemption  upon  execution  for  a 
debt  not  secured  by  the  mortgage.  Erlinger 
v.  Boul,  7  III.  App.  40. 

A  mortgagee  authorized  to  collect  rents,  to 
pay  interest,  etc.,  must  first  exhaust  the  rents 
of  property  not  conveyed  away.  Cullen  v. 
Minnesota  L.  &  T.  Co.,  60  Minn.  6. 

Effect  of  Notice  to  Subsequent  Part  Mortgagee. 
—  Howssr  v.  Cruikshank,  122  Ala.  256.  See 
also  the  title  Recording  Acts. 

Mortgagor  Not  Affected  by  any  Equities  Arising 
Between  Successive  Subsequent  Purchasers.  — 
Rugg  v.  Brainerd,  57  Vt.  364. 

2.  Severance  and  Removal  of  Building.  —  Dorr 
v.  Dudderar,  88  111.  107;  Clark  v.  Reyburn,  1 
Kan.  281;  Tarbell  v.  Page,  155  Mass.  256; 
Johnson  v.  Bratton,  112  Mich.  319;  Partridge 
v.  Hemenway,  89  Mich.  454,  28  Am.  St.  Rep. 
322;  Hamlin  v.  Parsons,  12  Minn.  108,  90  Am. 
Dec.  284;  Verner  v.  Betz,  46  N.  J.  Eq.  256,  19 
Am.  St.  Rep.  387;  O'Dougherty  v.  Felt,  65 
Barb.  (N.  Y.)  220;  Turner  v.  Mebane,  no  N. 
Car.  413,  28  Am.  St.  Rep.  697;  Hoskin  t. 
Woodward,  45  Pa.  St.  42;  Dakota  L.  &  T.  Co. 
v.  Parmalee,  5  S.  Dak.  341.  See  contra.  Buck- 
out  v.  Swift,  27  Cal.  434.  87  Am.  Dec.  90; 
Harris  z.  Bannon,  78  Ky.  568. 

3.  Mortgagee's  Right  to  Proceeds  of  Mortgaged 
Property. —  Ball  v.  Green,  90  Ind.  75;  Gimbel 
->.  Stolte,  59  Ind.  446;  Brown  v.  Stewart,  1 
Md.  Ch.  87;  Ives  v.  Commissioner  of  In- 
solvents, Wright  (Ohio)  626. 

Depreciation  in  Value  of  Property  Occasioned  by 
Abandonment  of  Public  Enterprise.  —  Where  real 
property  has  deteriorated  in  value  by  the 
abandonment  of  a  public  enterprise  for  which 
damages  have  been  awarded,  the  mortgage 
carries  with  it  a  prior  right  to  such  damages. 
Auburn  Bank  v.  Roberts,  44  N.  Y.  192. 

The  Sale  of  Mortgaged  Property  in  an  Insolvency 
Proceeding  does  not  impair  the  mortgagee's 
right  to  the  proceeds  thereof.  Marcelin  v. 
Creditors,  21  La.  Ann.  423. 


Lien  upon  What  Is  Due  Mortgagor  as  Price  of 
Mortgaged  Property  Sold  by  Him.  —  New  York 
Security,  etc  ,  Co.  v.  Saratoga  Gas.  etc.,  Co., 
30  N.  Y.  App.  Div.  89;  Funk  v.  Mercantile 
Trust  Co.,  89  Iowa  264. 

Eminent  Domain. —  As  to  compensation  for 
mortgaged  premises  taken  under  power  of 
eminent  domain  see  the  title  Eminent  Domain, 
vol.  10,  p.  1 192,  and  the  following  additional 
cases: 

Mortgagor  Entitled  to  Compensation.  —  Whit- 
ing v.  New  Haven,  45  Conn.  303. 

Amount  of  Award  Subject  to  Mortgagee 's  Lien. 

—  Boutelle  v.  Minneapolis  City,  59  Minn.  493: 
Thompson  v.  Chicago,  etc.,  R.  Co.,  no  Mo. 
147;  Gray  v.  Case,  51  N.  J.  Eq.  426;  Magee  v. 
Brooklyn,  144  N.  Y.  265;  Utter  v.  Richmond, 
112  N.  Y.  610;  Burkard  v.  Brooklyn,  (Brooklyn 
City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)43H  Delap  v. 
Brooklyn,  (Brooklyn  City  Ct.  Gen.  T.)  3  Misc. 
(N.  Y.)  22;  Engelhardt  v.  Brooklyn.  (Brooklyn 
City  Ct.  Gen.  T  )  3  Misc.  (N.  Y.)  30. 

Mortgage  Not  a  Lien  on  Award  for  Land  Ex- 
cepted from  the  Mortgage.  —  Kuhlman  v.  Brook- 
lyn, (Brooklyn  City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.) 
429. 

Land  Subject  Only  to  Lien  of  Deficiency  fudg- 
ment.  —  Matter  of  Rochester,  136  N.  Y.  83. 

Right  to  Proceeds  of  Insurance.  —  As  to  when 
a  mortgagee  has  a  lien  on  the  proceeds  of  an 
insurance  see  Farmers'  L.  &  T.  Co.  v.  Penn 
Plate-Glass  Co.,  (C.  C.  A.)  103  Fed.  Rep.  132. 

4.  Description  of  Indebtedness.  —  See  supra, 
this  title.  Contents  and  Sufficiency  of  Mortgage 

—  Lndebtedness  Secured. 

A  Mortgage  Reciting  a  Bond  as  secured  by  it, 
which  bond  in  fact  was  not  executed  either 
before  the  mortgage  orat  the  same  time  with  it, 
covers  a  liability  intended  to  be  secured.  Mc- 
Caughrin  v.  Williams,  15  S.  Car.  505,  disap- 
proving Bramhall  v.  Flood,  41  Conn.  68. 

Where  a  Note  Purporting  to  Be  Secured  Is  Void 
because  of  an  alteration  in  a  material  part,  the 
indebtedness  represented  by  the  note  may  be 
covered  if  it  is  possible  to  establish  the  in- 
debtedness without  referring  to  the  note. 
Smith  v.  Smith.  27  S.  Car.  166,  13  Am.  St. 
Rep.  633,  approving  Plyler  v.  Elliott,  19  S.  Car. 
257- 

A  Mortgage  to  Secure  Future  Advances  or 

future  liability  is  a  continuing  security  for  the 
t  ime  and  to  the  amount  fixed.  Courier-Journal 
Job-Printing  Co.  :■.  Schaefer-Meyer  Brewing 
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b.  Future  Advances  or  Liabilities  — (i)  As  Between  Mortgagor  and 
Mortgagee  —  (a)  In  General.  —  Where  there  are  no  intervening  rights  of  third 
persons  with  superior  equities,  and  there  appears  no  reason  for  doubting  the 
fairness  and  honesty  of  the  transaction,  a  mortgage  given  to  secure  future 
advances,  credits,  or  liabilities,  will  be  held,  as  between  the  mortgagor  and 
mortgagee  and  their  successors  in  interest,  a  valid  security  for  the  sums 
advinced,  credits  extended,  or  liabilities  contracted,  upon  the  faith  of  the 
instrument.1  A  mortgage  given  to  secure  an  existing  debt  and  future 
advances  is  valid  although  the  existing  debt  exceeds  the  sum  named  in  the 
instrument.3 

Mortgages  to  Secure  Future  Advances  Not  Fraudulent.  —  When  not  opposed  to  the 
provisions  of  a  prohibitive  statute,  and  in  the  absence  of  proof  impeaching 
the  bona  fides  of  the  transaction,  a  mortgage  given  to  secure  future  advances 
will  not  be  construed  as  fraudulent  as  against  the  creditors  of  the  mortgagor.3 

Advances  to  Be  Made  by  Party  Not  Named  in  the  Instrument.  —  The  advances  which 
the  mortgage  contemplates  may  be  made  by  a  party  not  named  in  the  instru- 
ment, and  parol  evidence  is  admissible  to  show  that  the  patties  intended  that 


Co.,  (C.  C.  A.)  101  Fed.  Rep.  699;  Farr  v. 
Doxtater,  (Supm.  Ct.  Spec.  T.)  9  N.  Y.  Supp. 
141. 

Notes  Executed  to  the  Wife  of  the  Mortgagee 

covered  by  a  description  of  them  as  payable 
to  the  mortgagee.  Lawton  v.  Adams,  7  Ohio 
Cir.  Dec.  129. 

A  Judgmsnt  Against  the  Mortgagee  as  Trustee 
is  covered  by  a  mortgage  conditioned  to  secure 
all  sums  that  the  mortgagee  might  become 
liable  to  pay  by  signing  or  otherwise.  Soule 
v.  Albee,  31  Vt.  142. 

Taxes.  —  Where  a  mortgage  so  provides,  a 
tax  or  assessment  paid  by  the  mortgagee  may 
be  included  in  the  debt  specified.  American 
Nit.  Bmk  v.  Northwestern  Mut.  L.  Ins.  Co., 
89  Fed.  Rep.  6ro. 

Attorney's  Fee3. —  Where  a  note  secured  by 
mortgage  provides  in  absolute  t^rms  for  the 
payment  of  an  attorney's  fee  the  description  of 
i ndebtedness  covers  such  fee.  County  Bank 
v.  Goldtree,  129  Cal.  160;  Watson  v.  Sawyer, 
12  Wash.  35. 

Saan  Dae  for  the  Services  of  a  Third  Party  in 
trying  to  obtain  an  extension  of  a  mortgage 
are  not  included  in  a  description  providing  for 
the  payment  of  all  sums  in  any  way  to  become 
dua.    Steckel  v.  Standlsy,  107  Iowa  694. 

Description  of  Debt  or  Obligation  Indemnified 
Against.  —  See  the  title  Indemnity  Contracts, 
vol.  16,  p.  183,  and  the  following  cases:  Nel- 
san  v.  Boyce,  7  J.  J.  Marsh.  (Ky.)  401 ;  Seymour 
v.  Darrow,  31  Vt.  122. 

1.  Mortgage  for  Future  Advances  or  Liabilities 
—  England.  —  White  v.  City  of  London  Brew- 
ery Co.,  58  L.  J.  Ch.  S55,  42  Ch.  D.  237;  City 
Bank  v.  Luckie,  L.  R.  5  Ch.  773;  In  re  Watts, 
52  L.  J.  Ch.  209,  22  Ch.  D.  5;  Fenton  v.  Black- 
wood, L.  R.  5  P.  C.  167,  22  W.  R.  562;  Cairn- 
cross  v.  Bradley,  2  Dr.  &  Wal.  482. 

United  Slates.  —  Schulue  v.  Bolting,  8  Biss. 
(U.  S.)  174;  Shirras  v.  Caig.  7  Cranch  (U.  S.)34. 

Arkansas.  —  Pillow  v.  Sentelle,  49  Ark.  430. 
California.  —  Vogan  v.  Caminetti,  65  Cal. 
438. 

Connecticut.  —  Hubbard  v.  Savage,  8  Conn. 

215- 

Illinois.  —  Collins  v.  Carlile,  13  111.  254. 
Kentucky.  —  Louisville    Banking    Co.  v. 
Leonard,  90  Ky.  106. 
20  C.  of  L. — 61 


Louisiana.  —  D'Meza  v.  Generes,  22  La. 
Ann.  285;  Morris  v.  Cain,  39  La.  Ann.  729; 
Chaffe  v.  Whitfield,  40  La.  Ann.  631. 

Nebraska.  —  Wagner  v.  Breed,  29  Neb. 
720. 

New  Jersey.  —  Griffin  v.  New  Jersey  Oil  Co., 
11  N.  J.  Eq.  49;  Bell  v.  Fleming,  12  N.  J,  Eq. 
490;  Lanahan  v.  Lawton,  50  N.  J.  Eq.  276; 
Reeves  v.  Evans,  (N.  J.  1896)  34  Atl.  Rep.  477. 

New  York.  —  Dart  v.  McAdam.  27  Barb.  (N. 
Y.)  187;  Thomas  v.  Kelsey,  30  Barb.  (N.  Y.) 
268;  Barry  v.  Merchants'  Exch.  Co.,  1  Sandf. 
Ch.  (N.  Y.)  314;  Craig  v.  Tappin,  2  Sandf.  Ch 
(N.  Y.)  85.  See  also  Hendricks  v.  Robinsci;. 
2  Johns.  Ch.  (N.  Y.)  283,  affirmed  17  Johns.  (N. 
Y.)  438;  Truscott  v.  King,  6  N.  Y.  147. 

North  Dakota.  —  Union  Nat.  Bank  v.  Molinc, 
etc.,  Co.,  7  N.  Dak.  201. 

Oregon.  —  Hendrix  v.  Gore,  8  Oregon  406. 
Pennsylvania.  —  Lyle  v.   Ducomb,  5  Binn. 
(Pa.)  585. 

Vermont.  —  Seymour  v.  Darrow,  31  Vt.  122. 
See  also  supra,  this  title,  Contents  and  Suf- 
ficiency of  Mortgage  —  Consideration. 

Mortgage  for  Future  Advances  Valid  as  Against 
Mortgagor's  Assignee  in  Bankruptcy.  —  Schulze 
v.  Bolting,  8  Biss.  (U.  S.)  174. 

Between  Mortgagee  and  Surety.  —  The  right  to 
compel  repayment  of  future  advances  has  been 
held  superior  to  the  right  of  the  surety  who 
has  paid  the  sum  originally  loaned,  to  be  sub- 
rogated to  the  tights  of  the  mortgagee.  Wil- 
liams v.  Owen,  13  Sim.  597. 

Confession  of  Judgment  for  Future  Advances  and 
Liabilities.  —  In  many  jurisdictions  a  judg- 
ment may  be  confessed  to  secure  future  ad- 
vances and  responsibilities  to  the  extent  of  the 
amount  of  the  judgment,  where  this  arrange- 
ment forms  a  part  of  the  original  agreement 
of  the  parties.  See  the  title  Judgments  and 
Decrees,  vol.  17,  p.  765  et  seq. 

2.  Debt  in  Excess  of  Sum  Stated.  —  Fassett  v. 
Smith,  23  N.  Y.  252.  See  also  supra,  this  lit'e, 
Contents  and  Sufficiency  of  Mortgage —  Indebted- 
ness Secured  —  Sufficiency  of  Description  — 
Mortgages  for  Future  Advances. 

3.  Mortgages  for  Future  Advances  Not  Fraudu- 
lent as  to  Mortgagor's  Creditors.  —  See  the  title 
Fraudulent  Sales  and  Conveyances,  vol.  14, 
p.  226. 
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the  advances  were  to  be  made  by  such  person.1 

Purchase  of  Outstanding  Claims  by  Mortgagee.  —  A  mortgage  to  secure  future 
advances,  not  exceeding  a  certain  sum,  does  not  authorize  a  mortgagee  to  buy 
up  outstanding  claims  of  third  parties  against  the  mortgagor,  such  as  notes 
indorsed  by  the  latter,  and  hold  them  under  the  security  of  the  mortgage.2 

Burden  of  Proof.  —  In  order  for  the  mortgagee  on  foreclosure  to  enforce  the 
mortgage  for  subsequent  advances  he  must  show  that  ±he  advances  were 
actually  made  pursuant  to  the  terms  of  the  mortgage.3 

Sale  of  Equity  of  Redemption.  —  Where  the  equity  of  redemption  has  been  sold 
the  mortgagee  can  recover  only  the  amount  actually  due  at  the  date  of  the 
sale.4 

(b)  Advances  to  Be  Made  Within  Limited  Time.  —  It  is  not  necessary  to  the  validity 
of  a  mortgage  given  to  secure  future  loans  that  the  length  of  time  during 
which  the  loans  are  to  be  continued  shall  appear  on  the  face  of  the  instrument, 
but  extrinsic  proof  is  admissible  to  show  the  amounts  actually  advanced,  and 
to  fix  the  duration  of  the  transaction  by  showing  the  time  when  the  loans 
were  made.  Such  proof  does  not  contradict  the  terms  of  the  written  instru- 
ment or  alter  its  legal  operation  and  effect.5  Where,  however,  a  mortgage  is 
given  to  secure  advances  and  credits  to  be  made  to  the  mortgagor  within  a 
time  limited  by  the  terms  of  the  instrument,  it  is  a  valid  security  for  only 
those  liabilities  which  arise  within  that  time.  Advances  and  credits  made 
thereafter  do  not  constitute  charges  upon  the  premises  by  virtue  of  the 
mortgage. fi  Likewise,  under  statutes  prohibiting  the  admission  of  parol  testi- 
mony to  prove  a  mortgage,  it  has  been  held  that  a  mortgage  for  future 
advances  to  be  made  within  a  limited  time  cannot  be  extended  by  implication 
so  as  to  cover  advances  made  after  the  expiration  of  that  time.7  Where  a 
pre-existing  debt  is  not  within  the  terms  of  the  mortgage  which  is  given  to 
secure  future  advances  within  a  certain  time,  such  debt  cannot,  in  the  absence 
of  agreement  of  the  parties,  be  included  in  the  mortgage  security.8  But  such 
a  mortgage  may,  by  agreement  of  the  parties,  be  extended  to  cover  a  sum 
advanced  prior  to  the  execution  of  the  instrument.9 

Mortgage  as  a  Continuing  Guaranty  —  Revocation.  —  A  mortgage  given  to  secure  an 
existing  indebtedness  and  also  such  other  indebtedness  as  might  afterwards 
accrue  from  sales  of  goods  to  the  mortgagor,  is,  as  regards  future  liabilities, 
a  security  by  way  of  continuing  guaranty  under  which  the  mortgagee  has  an 
implied  authority  to  sell,  trusting  to  his  security,  until  revocation;  and  this 
implied  authority  is  revoked  by  the  mortgagor's  death,  after  which  the  land 
may  be  redeemed  by  payment  for  such  goods  as  have  been  sold  up  to  this 
time.10 

(c)  Failure  of  Mortgagee  to  Make  Advances.  —  Where  the  mortgagee  is  bound  to 
make  future  advances  to  the  mortgagor  and  fails  to  do  so,  if  no  other  debt  is 
secured  by  the  instrument  the  mortgage  is  without  consideration  and  cannot 
be  enforced  for  another  purpose.11  And  where  the  mortgagee  thus  fails  to 
fulfil  his  agreement  as  to  a  part  of  the  advance,  in  an  action  by  him  to  fore- 

1.  Advances  by  Third  Person  —  Parol  Evidence  send  v.  Empire  Stone- Dressing  Co..  6  Duer 
Admissible. — Hall  v.  Crouse,  13  Hun  (N.  Y.)  557.     (N.  Y.)  218.    Compare  Bryce  v.  Massey,  35  S. 

2.  Purchase  of  Outstanding  Claims  Unauthorized     Car.  127. 

by  Mortgage.  —  Moran    v.    Gardemeyer,    82  7.  Flower  v.  O'Bannon,  43  La.  Ann.  1042; 

Cal.  96.  Schadel  v.  St.  Martin,  11  La.  Ann.  175. 

3.  Burden  of  Proof  on  Mortgagee.  —  Pillow  v.  8.  Pre-existing  Debt.  —  Burt  v.  Gamble.  98 
Sentelle.  49  \:'s.  430.  Mich.  402. 

4.  Sale  of  Equity  of  Redemption.  —  Collins  v.  9.  Farabee  v.  McKerrihan,  172  Pa.  St.  234, 
Carlile,  13  111.  254.                           .  51  Am.  St.  Rep.  734. 

5.  Extrinsic  Proof  Admissible  to  Show  Duration  10.  Effect  of  Mortgagor's  Death.  —  Hyland  V. 
of  Loans.  —  Wilson  v.  Russell,  13  Md.  494,  71  Habich,  150  Mass.  112,  15  Am.  St.  Rep.  174- 
Am.  Dec.  645  See  generally  the  title  Guaranty,  vol.  14,  p. 

6.  Advances  After  Time  Limited  Not  Secured  by  1160. 

Mortgage.  —  Miller  v.  Whittier,  36  Me.  577;  11.  Failure  to  Make  Future  Advances.  —  Miz- 
Burt  v.  Gamblers  Mich,  402,   See  also  Town-     ner  v.  Kussell,  29  Mich,  229. 
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close  the  mortgage  the  mortgagor  cannot  set  up  as  a  defense  that  he  has  sus- 
tained substantial  damage  by  the  mortgagee's  breach  of  agreement,  but  is 
entitled  only  to  nominal  damages  therefor.  In  such  a  case,  when  the  sum  to 
be  advanced  is  due  and  unpaid,  the  mortgagor  has  the  right  to  insist  that  the 
bond  and  mortgage  shall  be  satisfied  and  canceled,  but  a  part  of  the  total 
sum  to  be  advanced  having  been  accepted,  the  bond  and  mortgage  become 
operative  as  a  security  for  the  repayment  of  that  portion.1  Likewise  where 
the  mortgage  is  given  to  secure  payment  of  an  existing  debt  as  well  as  of 
advances  subsequently  to  be  made,  the  mortgagor  upon  failure  of  the  mort- 
gagee to  make  the  subsequent  advances  cannot  insist  upon  the  cancellation  of 
the  mortgage  without  first  discharging  the  existing  indebtedness,  the  principle 
being  that  "  he  who  asks  equity  must  do  equity."  2 

(d)  Effect  of  Statutes.  —  In  some  jurisdictions  statutes  have  been  passed  greatly 
limiting  the  power  to  make  valid  mortgages  for  future  advances.  Thus  in 
New  Hampshire  the  statutes  have  practically  abolished  mortgages  of  this 
character  in  so  far  as  they  contemplate  subsequent  liabilities,  although  such  a 
mortgage  remains  valid  for  the  amount  actually  due  or  owing  at  the  time  of 
its  execution.3  The  Mary/and  statutes  abolish  mortgages  to  secure  unlimited 
future  advances,  and  provide  that  the  mortgage  shall  not  be  a  lien  for  other 
sums  than  those  appearing  on  the  face  of  the  mortgage,  and  expressly  secured 
thereby  at  the  time  of  its  execution,  or  for  any  sum  advanced  after  the  instru- 
ment is  executed  except  from  the  time  that  the  loan  or  advance  shall  be 
actually  made.  The  statutes  do  not  apply,  however,  to  mortgages  to 
indemnify  a  mortgagee  against  loss  from  being  indorser  or  surety.4 

(2)  As  Betiveen  Mortgagee  and  Subsequent  Purchasers  and  Incumbrancers. 
—  Inasmuch  as  the  priorities  between  the  mortgagee  under  a  mortgage  for 
future  advances,  and  subsequent  intervening  purchasers  and  incumbrancers  of 
the  mortgaged  premises,  depend  largely  if  not  entirely  upon  the  question  of 
notice,  and  in  turn  the  question  of  notice  is  a  matter  which  in  the  United 
States  at  least  is  determined  by  the  nature  and  effect  of  record  of  the  various 
liens  and  conveyances,  treatment  of  this  branch  of  this  subject  is  referred  to 
another  title,  where  a  full  discussion  thereof  will  be  found.5 

c  Debts  not  Described  in  Mortgage  —  (1)  As  Between  Mortgagor  and 
Mortgagee  or  their  Sitcccssors  —  (a)  In  General.  —  Where  the  rights  of  interven- 
ing incumbrancers  would  be  prejudiced,  a  mortgage  cannot  be  extended  so  as 
to  include  debts  not  described  therein,6  and  in  the  absence  of  an  agreement, 
and  except  in  those  cases  where  the  mortgagor  is  seeking  redemption,7  the 
mortgage  cannot  be  held  as  security  for  debts  or  renewals  of  the  same  not 
contemplated  by  the  terms  of  the  instrument.8    Where  the  amount  of  the 

1.  Effect  of  Partial  Failure.  —  Dart  v.  Mc-  a  sum  limited  by  the  terms  of  the  instrument 
Adam,  27  Barb.  (N.  Y.)  187.  is  still  valid  between  the  parties  to  the  amount 

2.  Watts      Bonner,  66  Miss.  629.  of  the  actual  indebtedness,  provided  that  it 

3.  New  Hampshire  Statute.  —  N.  H.  Statute  does  not  exceed  the  amount  stated.  Cole 
of  Mortgages,  July  3,1829;  Leeds  v.  Cameron,  Albers,  1  Gill  (Md.)  412;  Ahern  v.  White,  39 
3  Sumn.  (U.  S.)  488;  New  Hampshire  Bank  v.  Md.  421;  Wilson  v.  Russell,  13  Md.  494.71 
Willard,  10  N.  H.  210;  Johnson  v.  Richardson,  Am.  Dec.  645;  Brooks  v.  Lester,  36  Md.  65. 
38  N.  H.  353.    See  also  North  v.  Crowell,  11  The  statutes  do  not  apply  to  a  judgment 
N.  H.  25r.  taken  for  the  whole  amount  intended  to  be 

4.  Maryland  Statute. —  Md.  Public  General  loaned.  Robinson  v.  Consolidated  Real  Estate, 
Laws,   art.   66,  £S  2.  3:  Cole  v.  Albers,  1  etc.,  Ins.  Co  ,  55  Md.  no. 

Gill  (Md.)  412;  Matter  of  Young,  3  Md.  Ch.  5.  Priorities  Between  Mortgagee  and  Subsequent 

461:  Robertson  v.  American  Homestead  Assoc.,  Parties.  —  See  the  title  Recording  Acts. 

10  Md.  397,  69  Am.  Dec.  145;  Wilson  v.  Rus-  6.  See  infra,  this  section.  As  Between  Mort- 

sell,  13  Md.  495,  71  Am.  Dec.  645;  Brooks  v.  gagee  and   Subsequent   Creditors  and  Tncum- 

Lester,  36  Md.  65;  Maus  v.  McKellip,  38  Md.  braneers. 

2*  ;  Bank  of  Commerce  v.  Lanahan.  45  Md.  7.  See  infra,  this  section,  Rule  in  Proceed. 

396;  Laeber  v.  Langhor,  45  Md.  477;  Harris  v.  ings  to  Redeem. 

Hooper,  50  Md.  549;  Brown  v.  Stewart,  56  8.  Mortgage  Not  Security  for  Debts  Not  De- 

Md.  431.  scribed  Therein.  —  Ex  p.  Hooper,  19  Ves.  Jr. 

A  mortgage  toseciu?  future  advances  within  477;  Whiting?,  Beebe,  12  Ark.  581;  Nolley  v. 
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debt  to  be  secured  by  the  mortgage  is  not  specified  in  the  instrument,  the 
mortgagee  on  foreclosure  is  entitled  to  recover  only  so  much  as  he  shows 
affirmatively  is  due,  and  any  doubt  or  uncertainty  should  operate  against 
him.1  And  likewise  where  the  mortgage  is  given  for  a  sum  certain,  only  part 
of  which  is  advanced,  it  is  valid  in  the  hands  of  the  mortgagee  and  those 
claiming  under  him  without  superior  equities,  only  to  the  extent  of  the  sum 
actually  advanced.9  Moreover,  a  mortgage  that  is  executed  for  a  particular 
purpose  must  be  applied  to  that  purpose  alone,  and  any  other  disposition  of 
the  security  will  be  deemed  by  a  court  of  equity  a  fraudulent  misappropriation 
against  which  the  mortgagor  will  be  afforded  relief;3  though  a  stipulation  in 
a  contract  upon  which  a  mortgage  is  executed,  confining  the  use  ol  the  mort- 
gage to  a  specific  purpose,  may  be  waived  by  the  mortgagor  to  enable  the 
mortgagee  to  assign  the  security  for  a  loan.4 

Purchase  of  Claims  Against  Mortgagor.  — •  Where  the  rights  of  third  parties  would 
not  be  prejudiced,  and  the  mortgagor  consents,  the  mortgagee  can  take  up 
claims  held  by  third  persons  against  the  mortgagor,  and  include  them  in  his 
mortgage.5  But  where  the  mortgage  is  so  drawn  as  to  cover  any  demands 
which  the  mortgagee  may  hold  against  the  mortgagor,  the  mortgagee  cannot 
by  virtue  of  the  instrument  buy  up  outstanding  claims  against  the  mortgagor 
and  include  them  in  the  security,  unless  a  provision  that  he  may  do  so  is 
clearly  and  unequivocally  expressed;  since  a  stipulation  of  this  character  can 
ordinarily  cover  only  such  demands  as  arise  directly  out  of  dealings  between 
the  parties  to  the  instrument.6 

(b)  Extension  of  Lien  by  Contract  — ■  aa.  In  General.  —  As  between  parties  to  the 
instrument  a  subsequent  contract  that  the  mortgage  be  so  extended  as  to 
stand  as  security  for  other  debts  or  further  advances  will  be  given  effect  by  a 
court  of  chancery,  and  will  be  held  valid  as  against  the  mortgagor  and  those 
claiming  under  him  without  superior  equities.7 

Equitable  Mortgages,  created  by  deposit  of  title  deeds,  may  by  subsequent 
agreement,  written  or  parol,  be  extended  to  cover  further  advances.8 

Rogers,  22  Ark.  227;  Bovven  v.  Ratcliff,  140  Johns.  Ch.  (N.  Y.)  423,  7  Am.  Dec.  535,  and 

Ind.  393,  49  Am.  St.  Rep.  203;  Van  Wagner  v.  distinguishing  Cornish  v.  Bryan,  10  N.  J.  Eq. 

Van  Wagner,  7  N.  J.  Eq.  27;  James  v.  Morey,  146,  and  Westervelt  v.  Scott,  n  N.J.  Eq.  80; 

2  Cow.  (N.  Y.)  292,  14  Am.  Dec.  475:  Stoddard  Atwater  v.  Underhill,  22  N.  J.  Eq.  599.  See 

v.  Hart,  23  N.  Y.  556;  Hamilton  Bldg.  Assoc.  v.  also  the  title  Fraudulent  Sales  and  Convey- 

Reynolds,  5  Duer  (N.  Y.)  671;  Albion  Bank  ances,  vveri4,  p.  210. 

v.  Burns,  2  Lans.  (N.  Y.)  52,  affirmed  46  N.  Y.  4.  Waiver  by  Mortgagor. — Hidden  v.  Kretzsch- 

170.    See  also  Burt  v.  Gamble,  98  Mich.  402;  mar,  37  Fed.  Rep.  4C5. 

Buffalo  Bank  v.  ThDnipson,  121  N.  Y.  280;  5.  Assignment  to  Mortgagee  of  Claims  of  Third 

Brooks  v.  Brooks,  169  Mass.  38.     And  see  Persons.  — Perrin  v.  Kellogg,  3S  Mich.  720. 

supra,   this   title,    Contents  and  Sufficiency  of  6.  Lashbrooks  v.  Halheway,  52  Mich.  124. 

Mortgage  —  Indebtedness  Secured — Necessity  of  7.  Extension  of  Mortgage  Security  to  Subsequent 

Description.  Debts.  —  Foisyth  v.  Preer,  62  Ala.  443;  Wylly 

The  Cost  of  Repairs  which  ihe  mortgagee  has  v.  Screven,  98  Ga.  213;  Brown  v.  Gaffney,  32 

made  upon  the  premises  cannot  be  added  to  111   251;  Louisville  Banking  Co.  v.  Leonard, 

the  debt  secured  by  the  mortgage.    Barthell  90  Ky.  106;  Stone  v.  Lane,  10  Allen  (Mass.)  74; 

v.  Syverson,  54  Iowa  160.  Joslyn  v.  Wyman,  5  Allen  (Mass.)  62;  Upton 

Lien  of  Mortgage  Guaranteeing  Loan. —  The  v.  National  Bank,  120  Mass.  153;  Taft  v.  Slod- 

loan  on  account  of  which  a  mortgage  guaran-  dard,  142  Mass.  545;  Esterly  v.  Purdy,  (Supm. 

teeing  it  is  a  lien,  must  be  the  loan  referred  to  Ct.  Spec.  T  )  50  How.  Pr.  (N.  Y..)  350;  Walker 

in  the  mortgage.    Thomas  v.  OIney,  16  III.  53.  v.  Walker,  17  S.  Car.  329.    See  also  U.  S.  v. 

1.  Amount  Recoverable  Where  Debt  Not  Speci-  Sturges,  1  Paine  (U.  S.)  525. 

fied  —  Burden  of  Proof. —  Bo  wen  v.  Ratcliff,  140  After  Part  Payment  of  Sum  Originally  Loaned. 

Ind.  393,  49  Am.  St.  Rep.  203;  Kline  v.  Mc-  — Esterly  v.  Purdy,  (Supm.  Cl.  Spec.  T.)  50 

Guckin,  25  N.  J.  Eq.  433.  How.  Pr.  (N.  Y.)  350. 

2.  Mortgage  for  Sum  Certain  of  Which  Only  Part  After  Maturity  of  Mortgage.  —  Louisville 
Is    Advanced. — -Robinson    7.    Cromelein,    15  Banking  Co.  v.  Leonard,  90  Ky.  106. 

Mich.  316;  Ladue  v.  Detroit,  etc.,  R.  Co.,  13  Extension  of  Lien  to  Prior  Debt.  —  Farabee  v. 

Mich.  380,  87  Am.  Dec.  759.    See  also  Brackett  McKerrihan,  172  Pa.  St.  234,  51  Am.  St.  Rep. 

v.  Sears,  15  Mich.  244.  734. 

3.  Mortgage  Must  Be  Applied  to  Purpose  for  8.  Equitable  Mortgages  Extended  to  Further 
Which  It  Was  Given.  —  Andrews  v.  Torrey,  14  Advances.  —  See  the  title  Equitable  Mort- 
N.  J.  Eq.  355,  citing  Phillips  v.  Thompson,  2  gages,  vol.  11,  p.  140. 
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bb.  By  Written  Contract.  —  The  security  may  thus  be  extended  by  a  contract 
in  writing,  which  need  not  specifically  describe  the  mortgaged  property,  pro- 
vided that  it  refers  to  the  mortgage,  and  that  the  description  in  that  instru- 
ment is  full  and  accurate.1 

cc.  By  Parol  Contract.  —  It  has  been  held  in  several  jurisdictions  that  in 
equity  the  security  of  the  mortgage  may  be  extended  by  subsequent  parol 
contract,  if  the  advances  have  been  actually  made,  inasmuch  as  it  would  be 
inequitable  to  permit  redemption  upon  any  less  onerous  terms  than  those 
provided  by  the  mortgagor's  contract.2  In  other  jurisdictions,  however,  a 
contrary  rule  obtains,  a  subsequent  parol  contract  being  held  ineffectual  to 
extend  the  lien  of  the  mortgage  beyond  the  indebtedness  intended  to  be 
described  in  the  instrument;3  but  in  a  jurisdiction  where  this  latter  doctrine 
is  adhered  to,  it  has  nevertheless  been  held  that  such  a  parol  agreement,  if 
contemporaneous  with  the  execution  of  the  mortgage,  is  valid  and  effectual.4 

At  Common  Law,  upon  the  theory  that  a  mortgage  is  a  conveyance  of  the  legal 
title  or  freehold,  it  has  been  held  that  a  mortgage  executed  to  secure  a  sum 
certain,  and  discharged  or  salisfied  by  tender  or  payment  of  that  sum  with 
interest,  cannot  by  a  subsequent  parol  agreement  between  the  parties  be 
revived  and  enforced  for  an  additional  debt  or  obligation;  the  reason  being 
that  the  title  revests  in  the  mortgagor  upon  the  performance  of  the  condition, 
and  by  giving  effect  to  such  an  agreement  the  court  would  be  enforcing  a 
parol  contract  to  convey  land,  in  contravention  of  the  statute  of  frauds.* 

dd.  By  Implied  Contract.  —  In  the  absence  of  a  prohibitive  statute  or  of  an 
express  contract,  it  has  been  held  that  an  agreement  to  extend  the  lien  of  the 
mortgage  to  subsequent  advances  actually  made  might  be  implied  from  the 
conduct  of  the  parties  in  the  matters  attending  the  transaction.6  Where, 
however,  a  statute  exists  prohibiting  the  admission  of  proof  of  a  verbal  mort- 
gage, it  has  been  held  that  mortgages  are  so  far  stricti  juris  that  they  cannot 
be  extended  by  any  implication  to  secure  another  obligation  than  that 
expressly  mentioned  in  the  instrument.7 

Advances  Presumed  to  Have  Been  Made  on  Credit  of  Land.  —  According  to  the  doctrine 
of  certain  cases,  where  advances  are  made  by  the  mortgagee  to  the  mortgagor 
in  continuation  of,  and  subsequent  to,  the  sums  recited  in  the  mortgage,  or 
where  the  mortgagor  in  other  ways  becomes  further  indebted  to  the  mort- 

1.  Contract  in  Writing.  —  Wylly  v.  Screven,  dard  v.  Hart,  23  N.  Y.  556.  See  also  Exp. 
98  Ga.  213;  Farabee  u.  McKerrihan,  172  Fa.  Mountfort,  14  Ves.  Jr.  606;  Edwards  v.  Dwight, 
St.  234,  51  Am.  Si.  Rep.  734.  See  also  Choteau  68  Ala.  389;  James  v.  Morey,  2  Cow.  (N.  V.) 
v.  Thompson,  2  Ohio  St.  114;  Esterly  v.  Purdy,  293,  14  Am.  Dec.  475;  Hall  v.  Crouse,  13  Hun 
(Supm.  Ct.  Spec.  T.)  50  How.  Pr.  (M.   Y.)  (N.  Y.)  560. 

350.  In  Stoddard  v.  Hart,  23  N.  Y.  556,  it  is  held 

2.  Lien  Extended  by  Subsequent  Parol  Agree-  fuilher  that  such  agreement  is  inoperative  even 
ment.  —  Forsyth  v.  Preer,  62  Ala.  443;  Stone  as  against  the  grantee  of  the  mortgaged  prem- 
v.  Lane,  10  Allen  (Mass.)  74,  Joslyn  v.  Wymaa,  ises,  who  takes  for  the  precedent  debt,  and 
5  Allen  (Mass.)  62;  Upton  v.  National  Bank,  with  full  notice  of  all  the  facts;  and  this 
120  Mass.  153;  Taft  v.  Stoddard,  142  Mass.  though  the  additional  debt  was  inserted  in  the 
545;  Walker  v.  Walker,  17  S.  Car.  329.  See  bond  to  secure  which  the  mortgage  was  given, 
also  Perrin  ->.  Kellogg,  38  Mich.  720.  4.  Parol  Contract  Contemporaneous  with  Mort- 

The  principle  is  said  to  depend  upon  the  gage.—  Hall  v.  Crouse,  13  Hun  (N.  V.)  560, 

contract  of  the  parties,  and  not  upon  the  doc-  citing  Truscott  t.  King,  6  N  Y.  147. 

trine  invoked  when  the  mortgagor  comes  to  5.  Ruleat  Common  Law. —  Merrill  7'.  Chase,  3 

reieem.    Walk.-r  v.  Walker,  17  S.  Car.  329.  Allen  (Mass)  339.    See  also  Ex  p.  Hooper,  19 

S;e  infra,  this  seclion,  Rule  in  Proceedings  to  Ves.  Jr.  477;  Douglas  v.  Stetson,  159  Mass.  428, 

Redeem.    But  see  Stoddard  v.  Hart,  23  N.  Y.  38  Am.  St.  Rep.  442. 

556-  In  Stoddard  v.  Hart,  23  N.  Y.  556,  the  same 

Lien  Extended  by  Contemporaneous  Parol  Con-  result  is  reached,  hut  by  a  different  course  of 

tract. —  Hendrix  v.  Gore,  8  Oregon  406;  Hall  reasoning.    See  generally  the  title  St atuie  of 

v.  Crouse,  13  Hun  (NT.  Y.)  557.  Frauds. 

3.  Subsequent  Parol  Contract  Held  Inoperative.  6.  Implied  Contract.  —  Walker  v.  Walker.  17 
—  Ex  p.  Hooper,  19  Ves.  Jr.  477;  Johnson  v.  S.  Car.  329. 

Anderson,  30  Ark.  745;  Walker  v.  Snediker,  7.  Extension  of  Lien  by  Implication  Forbidden 

Hoffm.    (N.  Y-)  145;   Townsend    v.    Empire  by  Statute.  —  Schadel  v.  St.  Martin,  11  La.  Ann. 

Stone-Dressing  Co.,  6  Duer  (N.  Y.)  218,  Stod-  175;  Flower  v.  O'Bannon,  43  La.  Ann.  1042. 

065  Volume  XX. 


Lien  of  Mortgage. 


MORTGAGES. 


For  What  Lien  Attaches. 


gagee,  it  is  presumed  prima  facie  that  in  these  subsequent  transactions  the 
mortgagee  extends  credit  upon  the  faith  of  his  original  security;  and  there- 
fore, if  no  other  incumbrancer  resists,  or  if  the  mortgagee  has  no  notice  of 
intervening  equities,  these  liabilities  will  be  united  to  the  mortgage  debt,  and 
the  mortgage  will  stand  as  security  therefor.1 

ee.  Statutory  Provisions.  —  In  some  jurisdictions  statutes  have  been  passed 
whereby  the  mortgage  can  be  extended  to  secure  an  indebtedness  or  an 
advance  not  provided  for  in  the  original  security,  certain  formalities  being 
required  to  give  validity  to  such  extension.2  In  other  jurisdictions,  however, 
the  statutes  provide  that  a  mortgage  shall  not  be  a  lien  or  charge  for  any 
other  or  different  principal  sum  or  sums  than  those  appearing  on  the  face  of 
the  instrument,  and  particularly  mentioned  and  expressed  to  be  secured 
thereby  at  the  time  the  mortgage  is  executed.3 

(c)  Rule  in  Proceedings  to  Redeem  —  aa.  General  Rule.  —  Where  a  person  entitled 
to  redeem  comes  into  equity  seeking  that  relief,  it  is  now  the  established  rule, 
in  the  absence  of  statutory  provisions  to  the  contrary,4  that  he  must  pay  not 
only  the  mortgage  debt  and  interest  thereon,  but  also  all  other  debts  due  from 
him  to  the  mortgagee,  although  unsecured  by  the  mortgage;  the  principle 
upon  which  the  court  proceeds  in  imposing  this  condition  being  that  "  he  who 
asks  equity  must  do  equity."  5 


1.  Presumption  that  Subsequent  Transaction 
Was  Made  upon  Credit  of  Land.  —  Downing  v. 
Palinateer,  i  T.  B.  Mon.(Ky.)64(«7//«j  Shirras 
v.  Caig,  7  Cranch  (U.  S.)  34);  James  v.  John- 
son, 6  Johns.  Ch.  (N.  Y.)  429;  Robinson  v. 
Urquhart,  12  N.  J.  Eq.  524.  See  also  the 
opinion  of  Monks.  J.,  in  Bo  wen  u.  Ratcliff,  140 
Ind.  393,- 49  Am.  St.  Rep.  203.  Compare  James 
v.  Morey,  2  Cow.  (N.  Y.)  292,  14  Am.  Dec.  475. 

2.  Extension  of  Security  Pursuant  to  Statute.  — 
See  Civ.  Code  of  California,  §  2922;  London, 
etc..  Bank  v.  Bandmann,  120  Cal.  220,  65  Am. 
Si.  Rep.  179;  Rev.  Code  of  North  Dakota, 
§  4699;  People's  State  Bank  v.  Francis,  8  N. 
Dak.  369.  See  also  Wells  v.  Harter,  56  Cal. 
344.  See  generally  the  codes  and  slatutes  of 
the  various  states,  and  see  also  the  title  Stat- 
ute of  Frauds. 

3.  Extension  of  Lien  Prohibited  by  Statute  — 
Maryland. — Cole  v.  Albers,  1  Gill  (Md.)  412; 
Matter  of  Young,  3  Md.  Ch.  461;  Robertson 
v.  American  Homestead  Assoc.,  ioMd.  397,  69 
Am.  Dec.  145;  Wilson  v.  Russell.  13  Md.  495, 
71  Am.  Dec.  645;  Brooks  v.  Lester,  36  Md.  65; 
Maus  v  McKellip,  38  Md.  231;  Bank  of  Com- 
merce v.  Lanahan,  45  Md.  396;  Laeber  v. 
Langhor,  45  Md.  477;  Harris  v.  Hooper,  50 
Md.  549;  Brown  v.  Stewart,  56  Md.  431. 

New  Hampshire.  —  Leeds  v.  Cameron,  3 
Sumn,  (U.  S.)  488;  New  Hampshire  Bank  v. 
Willard,  10  N.  H,  210;  Johnson  v.  Richardson, 
38  N.  H.  353.  See  also  North  v.  Crowell,  11 
H.  251. 

4.  See  infra,  this  section.  Effect  of  Statutes. 

5.  Mortgagor  on  Redemption  Must  Pay  Col- 
lateral Debts.  —  See  the  title  Equity  of  Redemp- 
tion, vol.  11,  p.  230,  and  see  also  the  following 
cases: 

England.  —  Anonymous,  3  Salk.  84;  St.  John 
v.  Holford,  Ch.  Cas.  (pt.  i.) 97 ;  Baxter  v.  Man- 
ning, 1  Vern.  244;  Peers  v.  Baldwyn,  3  Eq. 
Cas.  Abr.  611,  par.  4;  Potter  v.  Edwards,  26 
L.  J.  Ch.  468. 

Connecticut.  — Scripture  v.  Johnson,  3  Conn. 
211;  Chamberlain  v.  Thompson,  10  Conn.  251. 

Illinois.  —  Brown  v.  Gaffney,  32  III.  251. 


Massachusetts. — Joslyn  v.  Wyman,  5  Allen 
(Mass.)62;  Uptons.  National  Bank,  120  Mass. 
153;  Taft  v.  Stoddard,  142  Mass.  545;  Stone  v, 
Lane,  10  Allen  (Mass.)  74. 

Mississippi. — See  Williamson  v.  Downs,  34 
Miss.  402. 

New  York.  —  Burnet  v.  Denniston,  5  Johns. 
Ch.  (N.  Y.)35. 

South  Carolina.  —  Walling  v.  Aiken,  McMul). 
Eq.  (S.  Car.)  1;  State  Bank  v.  Rose,  I  Strobh. 
Eq.  (S.  Car.)257. 

In  New  Jersey,  however,  the  rule  seems  to  be 
otherwise,  the  mortgage  not  being  allowed  to 
stand  as  security  for  any  other  debt  than  that 
intended  to  be  described  therein,  Van  Wag- 
ner v.  Van  Wagner,  7  N.  J.  Eq.  27. 

Costs  of  Proceedings  to  Redeem  must  be  paid  by 
the  redemptioner  as  a  condition  of  relief. 
Benedict  v.  Gilman,  4  Paige  (N.  Y.)  58,  iting 
Brockway  v.  Wells,  I  Paige  (N.  Y.)  617. 

Interest  on  Bond.  —  It  has  been  held  in  Eng- 
land that  although  equity  cannot  ordinarily 
carry  interest  higher  than  the  penalty  of  the 
bond,  yet  where  the  bond  is  tacked  10  a  mort- 
gage from  the  obligor  to  the  obligee  for  secur- 
ing other  debts,  the  mortgagor  cannot  redeem 
unless  he  pays  the  interest,  although  it  exceeds 
the  penalty  of  the  bond.  Peers  v.  Baldwyn, 
3  Eq.  Cas.  Abr.  611,  par.  4.  See  the  title  In- 
terest, vol.  16,  p.  1009. 

Exception  to  Rule.  —  Where  a  mortgagor  owed 
to  the  mortgagee  another  debt  upon  covenant, 
and,  the  mortgagee  having  brought  an  action 
for  both  debts,  the  mortgagor  paid  into  court 
the  amount  due  on  the  mortgage,  and  the 
mortgagee  look  this  sum  out  of  court  and 
proceeded  in  action  to  recover  judgment  on 
the  covenant,  it  was  held  in  an  action  for  the 
reconveyance  of  the  land  and  delivery  of  the 
title  deeds,  that,  the  mortgage  having  been  sat- 
isfied before  the  judgment  had  been  obtained, 
the  mortgagee  had  no  right  to  require  payment 
of  the  judgment  as  a  condition  of  complying 
with  the  mortgagor's  demand.  Brecon  v.  Sey- 
mour, 26  Beav.  548. 
Advances  Must  Have  Been  Made  on  the  Credit  of 
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66.  Redemption  by  Heir  or  Devisee  of  Mortgagor.  —  After  the  death  of  the  mort- 
gagor his  heir  or  devisee  to  whom  the  equity  of  redemption  has  p  issed  must, 
as  a  condition  of  redemption,  pay  all  other  debts  which  his  ancestor  owed  to 
the  mortgagee,  the  reason  being  that  the  equity  of  redemption  is  assets  in  his 
hands,  and  also  that  by  such  a  course  circuity  of  action  is  prevented.1 

Advances  to  Devisee  of  Mortgagor.  —  But  where  the  collateral  debts  were  not  obli- 
gations of  the  testator,  but  of  the  devisee  himself,  as  where  the  advances 
were  made  to  the  latter  by  the  assignee  of  the  mortgage,  it  has  been  held 
that  in  the  absence  of  a  definite  agreement  that  the  mortgage  should  stand 
as  security  for  the  sums  thus  advanced,  the  devisee  could  not  be  compelled 
to  repay  them  as  a  condition  of  redemption.2 

cc.  Redemption  by  Grantee  of  Heir.  —  In  jurisdictions  where  lands  descended 
or  devised  cease  to  be  liable  for  their  deceased  owner's  debts  upon  alienation 
by  his  heir  or  devisee  unless  such  debts  were  charged  upon  the  land  by  will 
or  secured  thereon  by  specific  lien,3  where  the  equity  of  redemption  descends 
to  the  heir,  and  he  sells  to  a  purchaser  for  a  valuable  consideration,  the  grantee 
mav  redeem  the  mortgage  without  paying  other  debts  which  the  ancestor 
owed  to  the  mortgagee. 

dd.  Redemption  by  Assignee  or  Grantee  of  Mortgagor.  —  The  rule  requiring  the 
mortgagor  on  redemption  to  pay  collateral  debts  does  not  apply  to  the 
assignee  of  the  equity  of  redemption,  but  he  may  redeem  on  paying  the  mort- 
gage debt  and  interest,  and  need  not  discharge  other  debts  of  his  assignor.* 
Neither  can  the  amount  of  the  indebtedness  specified  in  the  mortgage  be 
increased  so  as  to  compel  him  to  pay  more  than  the  secured  debt  and  interest 

the  Land.  — Chase  v.  M'Donald,  7  Har.  &  J. 
(Md.)  194,  citing  Brace  v.  Marlborough,  2  P. 
Wras.  491 ;  Shepherd  v.  Titley,  2  Atk.  348.  See 
also  Shirras  71.  Caig,  7  Cranch  (U.  S.)  34; 
James  v.  Morey,  2  Cow.  (N.  Y.)  292,  14  Am. 
Dec.  475- 

Necessity  for  Lien.  —  Colquhoun  v.  Atkinson, 
6  Munf.  (Va  )  550,  citing  Shepherd  v.  Titley,  2 
Atk.  348,  and  Heams  v.  Bance,  3  Atk.  630,  and 
distinguishing  Williamson  v.  Gordon,  5  Munf. 
(Va.)  257. 

Redemption  by  Mortgagor  After  Assignment  of 
Equity  of  Redemption. —  Kinnaird  v.  Trollope, 
39  Ch.  D.  636;  Stark  v.  Reid,  26  Ont.  257.  See 
also  Peabody  v.  Patten,  2  Pick.  (Mass.)  517. 

The  purchaser  of  the  equity  of  redemption 
cannot  require  as  *  condition  of  redemption 
by  his  grantor  that  the  latter  pay  other  debts 
owing  to  the  former,  but  not  included  in  the 
mortgage.  In  such  case  the  grantor  is  entitled 
to  redeem  upon  the  payment  of  the  purchase 
money  and  inteiest  thereon.  This  right  is 
given  by  statute  in  Massachusetts  and  is  not 
affected  by  the  English  doctrine  of  tacking. 
Loring  v.  Cooke,  3  Pick.  (Mass.)48. 

1.  Payment  of  Collateral  Debts  on  Redemption 
by  Mortgagor's  Heir  or  Devisee.  —  See  the  title 
Equity  of  Redemption,  vol.  rr,  p.  231,  note  2, 
and  see  also  the  following  cases:  Windham  v, 
Jennings,  2  Ch.  Rep.  247;  St.  John  v.  Holford, 
Ch.  Cas.  (pt.  i.)  97;  Elvy  v.  Norwood,  16  Jur. 
493;  Challis  v.  Casborn,  Prec.  Ch.407;  Morret 
v.  Paske,  2  Atk'.  52;  Powis  v.  Corbet,  3  Atk. 
556:  Thomas  v.  Thomas,  22  Beav.  341;  Rolfe 
v.  Chester,  20  Beav.  610. 

Before  Lands  Devised  Were  Liable  for  the  Tes- 
tator's Debts,  unless  charged  thereon  by  will, 
this  rule  was  applicable  only  to  the  heir  and  in 
case  of  a  specialty  debt.  See  Challis  v.  Cas- 
born Prec.  Ch.  407. 

Payment  of  Simple  Contract  Debts.  —  In  Eng. 


land,  since  the  statute  3  &  4  Wm.  IV.,  c.  104,  a 
mortgagee  of  freehold  may  require  the  heir  lo 
pay  simple  contract  debts  of  the  ancestor  as  a 
condition  of  redemption.  Thomas  v.  Thomas, 
22  Beav.  341.  See  also  Rolfe  v.  Chester,  20 
Beav.  610. 

And  inasmuch  as  both  in  England  and  the 
United  States  at  the  present  day  lands  de- 
scended or  devised  are  liable  for  the  simple 
contract  debts  of  theirdeceased  owner(see  the 
title  Marshaling  Decedents'  Estates,  vol.  19, 
p.  1293),  it  seems  clear  that  wherever  the  rule 
of  the  text  obtains  it  must  apply  regardless  of 
the  consideration  whether  the  debts  are  due  on 
simple  contract  or  on  specialty. 

Mortgaged  Copyhold  Land.  —  When  copyhold 
lands  were  not  liable  to  execution  upon  a  judg- 
ment, and  were  not  assets  for  the  payment  of 
the  deceased  owner's  debts,  the  heir  of  the 
mortgagor  of  copyhold  lands  was  permitted 
to  redeem  upon  payment  of  principal  and  in- 
terest of  the  mortgage,  without  paying  judg- 
ments rendered  against  his  ancestor.  Cannon 
v.  Pack,  6  Vin.  Abr.  222. 

2.  Brooks  v.  Brooks,  169  Mass.  38. 

3.  See  the  title  Marshaling  Decedents' 
Estates,  vol.  19,  p.  1296. 

Grantee  of  Heir  Need  Not  Pay  Collateral  Debts. 
—  Bayly  V.  Robson,  Prec.  Ch.  89;  Troughion 
v.  Troughion,  1  Ves.  86.  See  also  the  title 
Equity  of  Redemption,  vol.  11,  p.  231,  note 
paragraph.  If  the  Heir  Assigns  the  'Equity  of 
Redemption. 

4.  Assignee  of  Mortgagor  Need  Not  Pay  Col- 
lateral Debts. —  Adams  v.  Claxton,  6  Ves.  Jr. 
226  (citing  Troughion  v.  Troughton,  1  Ves.  86; 
Anonymous,  2  Ves.  662,  and  Heams  v.  Bance, 
3  Atk.  630):  Breerton  v.  Jones,  1  Eq.  Cas.  Abr. 
325,  par.  10;  Archer  v.  Snatt,  2  Stra.  1107: 
Simmnns  v.  Pettit,  8  Jur.  209;  Gelston  v. 
Thompson,  29  Md.  595;   McG ready  v.  Mc- 
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as  a  condition  of  redemption.1  But  the  rule  is  otherwise  where  he  takes  sub- 
ject to  the  payment  of  the  collateral  debts,  or  with  notice  of  a  contract  between 
the  parties  to  the  instrument  that  the  mortgage  shall  stand  as  security  for  such 
obligations;  under  such  circumstances  he  has  no  higher  right  than  his  assignor, 
and  is  bound  by  the  equities  that  were  enforceable  against  the  latter.2 

ee.  Effect  of  Statutes.  —  In  several  jurisdictions  statutes  have  been  passed 
under  which  the  mortgagor  may  redeem  upon  paying  the  mortgage  debt  and 
interest,  without  being  required  as  a  condition  of  redemption  to  pay  any 
other  debt  due  from  him  to  the  mortgagee.3 

(d)  Rule  in  Proceedings  to  Foreclose.  —  Where  the  mortgagee  comes  to  foreclose, 
it  is  an  established  rule  that  the  mortgagor  is  entitled  to  redemption  on  pay- 
ment of  the  mortgage  debt  and  interest,  and  the  mortgagee  cannot  insist  'that 
the  mortgagor  pay  debts  not  secured  by  the  mortgage.4 

(e)  Repayment  of  Sums  Advanced  by  Mortgagee  to  Discharge  Prior  Incumbrances.  —  A  mort- 
gagee who  has  discharged  a  prior  incumbrance  which  bound  the  land  com- 
prised in  his  mortgage  is  entitled  to  be  repaid  the  sum  advanced  for  that 
purpose,  provided  that  there  are  no  intervening  equities,  and  it  is  immaterial 
whether  he  asserts  this  right  in  proceedings  for  redemption5  or  foreclosure.6 


Gready,  17  Mo.  597.  See  also  Holbrook  v. 
Worcester  Bank,  2  Curt.  (U.  S.)  244;  Brooks  v. 
Brooks,  169  Mass.  43. 

1.  McGready  v.  McGready,  17  Mo.  597. 

2.  Grantee  of  Mortgagor  with  Notice.  —  Stone 
v.  Lane.  10  Allen  (Mass.)  74;  Josly  n  v.  Wyman, 
5  Allen  (Mass.)  62;  Upton  v.  National  Bank, 
120  Mass.  153. 

3.  Rule  under  Statutes  —  Massachusetts.  — 
Peabody  v.  Patten,  2  Pick.  (Mass.)  520.  See 
also  Loring  v.  Cooke,  3  Pick.  (Mass.)  48. 

Minnesota.  —  Bacon  v.  Cottrell,  13  Minn. 
194.  See  also  Dickerson  v.  Hayes,  26  Minn. 
100. 

Pennsylvania.  —  Dorrow  v.  Kelly,  I  Dall. 
(Pa.)  143;  Anderson  v.  Neff,  n  S.  &  R.  (Pa.) 
223. 

4.  In  Foreclosure  the  Mortgagor  Need  Pay  Only 
Mortgage  Debt  and  Interest.  —  See  the  title 
Equity  of  Redemption,  vol.  n,  p.  230,  and 
also  the  following  cases  ;  Hamerton  c.  Rogers, 
1  Ves.  Jr.  513;  Chase  v.  M'Donald,  7  Har.  & 
J.  (Md.)  197;  Shepherd  v.  Titley  2  Atk.  351; 
Irby  v.  Irby,  22  Beav.  217;  Hamilton  Bldg. 
Assoc.  v.  Reynolds,  5  Duer  (N.  Y.)  671;  Dor- 
row  v.  Kelly,  1  Dall.  (Pa.)  143;  Tunno  v. 
Robert,  16  Fla.  738.  See  also  Edwards  v. 
Dwight,  68  Ala.  389;  Orvis  v.  Newell,  17  Conn. 
104;  Ricketson  v.  Richardson,  19  Cal.  336. 
But  see  James  v.  Johnson,  6  Johns.  Ch.  (N. 
V.)  429. 

The  Assignee  of  the  Mortgage  cannot  foreclose 
for  more  than  the  mortgage  debt  and  interest. 
Dorrow  v.  Kelly,  1  Dall.  (Pa.)  144. 

But  upon  the  principle  that  one  who  pur- 
chases land  under  a  deed  expressly  subjecting 
the  land  to  a  prior  mortgage  is  estopped  from 
disputing  the  consideration  or  validity  of  such 
mortgage,  it  has  been  held  that  when  a  pur- 
chaser bcught  land  which  was  subject  to  a 
mortgage  given  to  secure  a  sum  certain,  but 
part  of  which  had  been  actually  advanced,  and 
deducted  from  the  purchase  price  the  full 
amount  which  the  mortgage  purported  to 
secure,  an  assignee  of  the  mortgage  who  had 
paid  therefor  the  sum  actually  advanced  and 
had  given  credit  to  the  original  mortgagor  for 
the  balance,  could  foreclose  against  the  grantee 


of  the  mortgaged  land  for  the  full  amount  of 
the  mortgage,  even  though  he  had  notice  of 
all  the  facts.  Freeman  v.  Auld,  44  N.  Y.  50, 
reversing  44  Barb.  (N.  Y.)  14. 

No  Retainer  for  Simple  Contract  Debts.  —  Tal- 
bot v.  Frere.  9  Ch.  D.  568. 

It  Was  at  One  Time  Considered  that  the  rela- 
tive rights  of  mortgagor  and  mortgagee  were 
the  same  in  a  proceeding  to  foreclose  as  in  a 
proceeding  to  redeem,  and  that  in  either  case 
collateral  debts  must  be  paid  by  the  mort- 
gagor. Watts  v.  Symes,  1  DeG.  M.  &  G.  240; 
Du  Vigier  v.  Lee,  2  Hare  326. 

5.  Recovery  of  Sum  Paid  to  Discharge  Prior 
Lien  —  Redemption.  —  See  the  title  Equity  of 
Redemption,  vol.  11,  p.  240,  note,  paragraph 
Prior  Incumbrances  Discharged  by  Mortgdgee. 

Purchase  of  Outstanding  Claim  Which  Is  Not  a 
Lien.  —  Where,  however,  a  mortgagee  pur- 
chases an  outstanding  claim  against  the  mort- 
gagor, which  does  not  constitute  a  charge  upon 
the  land,  he  does  not  acquire  the  light  to  add 
this  to  his  mortgage  as  a  part  of  the  debt  se- 
cured thereby,  and  thus  tu  compel  its  payment 
by  the  mortgagor  or  by  a  subsequent  pur- 
chaser or  attaching  creditor  coming  to  redeem. 
Benton  v.  Kent,  61  N.  H.  124. 

Amount  Payable  Determined  by  Record.  —  Gard- 
ner v.  Emerson,  40  111.  296.  See  also  the  title 
Recording  Acts. 

6.  Recovery  of  Sum  Paid  to  Discharge  Prior  Lien 
—  Foreclosure. —  Magilton  v.  Holbert,  52  Hun 
(N.  Y.)  444;  Manwaring  v.  Powell,  40  Mich. 
374;  Henderson  v.  Stewart,  4  Hawks  (11  N. 
Car.)  256;  Gardner  v.  Emerson,  40  III.  296; 
Mosier  v.  Norton,  83  111.  519;  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  (N.  Y.)  370; 
Robinson  v.  Ryan,  25  N.  Y.  320.  See  also 
Cullum  v.  Branch  Bank,  23  Ala.  798. 

Purchase  by  Mortgagee.  —  Bin  where  the 
mortgagee  upon  sale  under  the  senior  incum- 
brance purchases  the  premises  for  his  own 
benefit,  it  has  been  held  that  he  is  not  within 
the  rule  which  allows  a  junior  incumbrancer 
to  discharge  a  senior  lien  and  tack  to  his  se- 
curity the  amount  paid  for  that  purpose.  Dale 
v.  M'Evers,  2  Cow.  (N.  Y.)  118. 

Insurance.  —  The  expense  of  fire  insurance  is 
68  Volume  XX. 


Lien  of  Mortgage. 


MORTGAGES. 


For  What  Lien  Attaches. 


This  rule,  however,  depends  upon  the  equitable  principle  of  subrogation,  and 
in  connection  with  a  discussion  of  that  topic  will  be  found  fully  treated  else- 
where in  this  work.1 

(2)  As  Betivecn  Mortgagee  and  Subsequent  Creditors  and  Incumbrancers.  — 
Where  a  debtor  executes  a  mortgage  as  security  for  an  existing  debt,  the 
instrument  not  contemplating  or  providing  for  future  debts  or  advances,  lia- 
bilities subsequently  contracted  by  the  mortgagor  to  the  mortgagee  cannot  be 
united  to  the  mortgage  debt  so  that  the  mortgagee  will  stand  as  security  for 
them,  if  thereby  the  rights  of  the  junior  incumbrancers  would  be  prejudiced. 
Such  a  course  can  be  pursued  only  when  it  will  not  impair  intervening 
equities.2  This  rule  applies  even  though  subsequent  advances  were  made 
upon  the  credit  of  the  mortgage  security,3  or  were  stipulated  for  in  an  agree- 
ment of  the  mortgagor  and  mortgagee  subsequent  to  the  mortgage.4  Like- 
wise where  third  parties  are  concerned  a  debt  specifically  described  cannot  be 
extended  to  include  another  or  essentially  greater  debt.1'  It  has  been  held, 
too,  that  subsequent  liabilities  cannot  be  referred  to  the  mortgage  security, 
and  united  therewith  to  the  prejudice  of  creditors  whose  claims  as  regards 
these  debts  are  of  equal  or  superior  rank.*  Thus  neither  a  debt  upon  a 
bond  7  nor  a  debt  by  simple  contract,8  subsequent  to  the  mortgage,  can  be 
tacked  thereto  if  this  would  operate  to  the  prejudice  of  creditors  who  claim 
under  a  devise  for  the  payment  of  debts.  It  has  been  held  that  where  a 
mortgage  has  been  given  for  a  sum  certain,  only  part  of  which  is  advanced  at 
the  time,  and  before  the  rest  of  the  consideration  is  advanced  by  the  mort- 
gagee a  second  mortgage  is  made  of  which  the  first  mortgagee  has  notice,  the 
latter's  lien  for  the  rest  of  the  money  which  he  afterwards  lends  will  be  post- 
poned to  the  second  mortgage,  it  being  considered  that  after  notice  of  the 


not  a  charge  upon  the  land  so  that  it  may  be 
included  in  the  mortgage  security.  Faure  v. 
Winans,  Hopk.  (M.  Y.)  283.  14  Am.  Dec.  545. 

But  it  may  be  added  to  the  mortgage  by 
force  of  agreement  of  the  parties,  as  where  the 
mortgagee  effects  insurance  on  the  premises 
at  ihe  mortgagor's  request,  and  pays  the 
premium.'  Mix  v.  Hotchkiss,  14  Conn.  32. 
See  also  the  titles  Insurance,  vol.  16,  p.  830; 
Subrogation. 

Rent. — The  principle  stated  in  the  texl  has 
been  held  applicable  to  a  payment  of  rent,  the 
assignee  of  the  mortgage  being  permitted  to 
foreclose  as  for  a  sum  immediately  payable, 
though  the  principal  of  the  mortgage  debt 
was  not  due.    Robinson  v.  Ryan,  25  N.  Y.  320. 

1.  See  the  title  Subrogation. 

2.  Mortgage  Not  Enforceable  for  Subsequent 
Liabilities  as  Against  Junior  Incumbrancer.  — 
Schiffer  v.  Feagin,  51  Ala.  335;  Whiting  v. 
Beebe,  12  Ark.  581;  Fuller  v.  Griffith,  91  Iowa 
632;  Hughes  v.  Worley,  1  Bibb  (Ky.)  200; 
Utica  Bank  v.  Finch,  3  Barb.  Ch.  (N.  Y.)  293, 
49  Am.  Dec.  175;  James  v.  Morey,  2  Cow. 
(N.  Y.)  293,  14  Am.  Dec.  475;  McCaughrin  v. 
Williams,  15  S.  Car.  505;  McClanaehan  v. 
Siter,  2  Gratt.  (Va.)  280;  Colquhoun  v.  Atkin- 
son, 6  Munf.  (Va.)  550.  See  also  Perrin  v. 
Kellogg,  38  Mich.  720;  Divver  v.  McLaughlin, 
2  Wend.  (N.  Y.)  596,  20  Am.  Dec.  655;  Stod- 
dard v.  Hart,  23  N.  Y.  556. 

Where,  however,  a  first  mortgagee  without 
notice  of  an  intervening  judgment  advances 
to  the  mortgagor  a  further  sum  of  money  and 
takes  from  him  another  mortgage  for  the  old 
debt  as  well  as  the  sum  afterwards  advanced, 
it  has  been  held  that  the  intervening  incum- 
brancer cannot  redeem  the  first  mortgage  with- 


out also  redeeming  the  second.  Tenison  v. 
Sweeny,  1  Jo.  &  La  T.  710.  7  Ir.  Eq.  511.  See 
also  infra,  this  title,  Tacking  and  Consolidation, 

3.  Hughes  v.  Worley,  1  Bibb  (Ky.)  200 

4.  McCaughrin  v.  Williams,  15  S.  Car.  505; 
Utica  Bank  v.  Finch,  3  Barb.  Ch.  (N.  Y.)  293, 
49  Am.  Dec.  175.  See  also  St.  Andrew's 
Church  v.  Tompkins,  7  Johns.  Ch.  (N.  Y.)  14; 
Stoddard  v.  Hart,  23  N.  Y.  556. 

5.  A  Debt  Specifically  Described  Does  Not  In- 
clude Another  or  Greater  Debt — California. — 
County  Bank  v.  Goldtree,  129  Cal.  160;  Belloc 
v.  Davis,  38  Cal.  242. 

Connecticut.  —  Bramhall  v.  Flootl,  41  Conn. 
68;  Pettibone  v.  Giiswold,  4  Conn.  158,  10  Am. 
Dec.  no. 

Florida.  —  Tunno  v.  Robert,  16  Fla.  738. 
Kentucky.  —  Storms   v.    Storms,    3  Bush 
(Ky.)  77- 

Michigan.  —  Burchard  v.  Frazer,  23  Mich. 
224. 

Missouri.  — McGready  v.  McGready,  17  Mo. 
597. 

New  Jersey.  —  Large  v.  Van  Doren,  14  N.  J. 
Eq.  208. 

New  York.  —  Stoddard  v.  Hart,  23  N.  Y.  556; 
Townsend  v.  Empire  Stone-Dressing  Co.,  6 
Duer  (N.  Y.)  208;  Taylor  v.  Atlantic,  etc.,  R. 
Co.,  (Supm.  Ct.  Spec.  T.)  55  How.  Pr.  (N.  Y.) 
275- 

6.  As  Against  Claims  of  Equal  or  Superior  Dig- 
nity. —  Rolfe  v.  Chester,  20  Beav.  611;  Low- 
thian  v.  Hasel,  3  Bro.  C.  C.  162;  Talbot  v. 
Frere.  9  Ch.  56S;  Coombs  v.  Jordan,  3  Bland 
(Md.)  330. 

7.  Price  v.  Fastnedge,  Ambl.  6S5;  Heams  v. 
Bance,  3  Atk.  630. 

8.  Pile  v.  Pile,  23  W.  R.  440. 
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subsequent  incumbrance  the  first  mortgagee  would  be  acting  contrary  to  good 
faith  in  thus  increasing  his  lien.1  But  in  the  absence  of  actual  notice  of  the 
second  mortgage,  it  has  been  held  that  inasmuch  as  a  prior  mortgagee  is  not 
bound  to  know  of  subsequent  transactions  between  his  mortgagor  and  third 
persons,  advances  made  by  him  on  the  faith  of  his  mortgage  security  cannot 
be  superseded  b3r  an  intervening  incumbrance.8 

Effect  of  Notice.  —  The  rights  and  liabilities  of  mortgagor  and  mortgagee  and 
subsequent  purchasers  or  incumbrancers,  as  affected  by  notice  either  actual  or 
constructive,  will  be  found  fully  treated  elsewhere  in  this  work.3 

3.  To  What  Lien  Attaches — a.  In  General. — As  a  general  rule,  unless 
something  appears  to  limit  the  lien  of  a  mortgage  to  a  partial  interest,  the 
lien  of  the  mortgage  attaches  to  all  right  or  interest  held  by  the  mortgagor  in 
and  to  the  mortgaged  property,  together  with  all  subsequently  acquired  rights, 
easements,  and  privileges  which  are  necessary  and  essential  to  the  full  enjoy- 
ment of  the  property,  and  that  though  reference  is  not  specially  made  in  the 
mortgage  to  anything  further  than  the  particular  property  conveyed.4  Thus 
where  property  mortgaged  is  described  as  being  all  that  the  mortgagor  owns 
in  a  specified  place,  the  mortgage  is  generally  a  lien  on  all  property  owned  by 
the  mortgagor  at  such  place  at  the  time  of  execution  of  the  mortgage ; 5  but 
under  such  a  description,  land  held  in  mortgage  by  the  mortgagor  is  not 
covered ;  6  neither  under  such  a  description  is  the  mortgage  a  lien  upon  a  pos- 
sible right  of  entry  on  account  of  a  forfeiture. 7  nor  will  such  a  description 
cover  after-acquired  property.8 

Interest  Acquired  by  Will  or  Descent.  —  Where  the  mortgage  conveys  all  the 
mortgagor's  right,  title,  and  interest  acquired  by  will  or  descent,  it  has  been 


1.  Mortgage  for  Sum  Certain  Loaned  by  Instal- 
ments. —  Frye  v.  State  Bank,  n  III.  381. 

2.  First  Mortgagee  Not  Bound  to  Know  of  Sub- 
sequent Acts  of  Mortgagor.  —  Nelson  v.  Boyce,  7 
J.  J.  Marsh.  (Ky.)  401. 

3.  Notice  as  Regards  Intervening  Equities.  — ■ 
See  the  title  Recording  Acts;  and  also  the 
title  Marshaling  Assets,  vol.  19,  p.  1255. 

4.  To  What  Lien  Attaches  —  In  General.  — 
Early  v.  Rathbone,  57  L.  J.  Ch.  652;  Young 
v.  Wallingford,  52  L.  J.  Ch.  590;  Frost  v. 
Allen,  57  Ga.  326;  Swedish-American  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.,  (Minn. 
1901)  86  N.  W.  Rep.  420;  Carpenter  v.  Millard, 
38  Vt.  9;  Hathaway  v.  Juneau,  15  Wis.  262. 

Mortgage  of  Building  Covers  Mortgagor's 
Interest  in  Land  on  Which  the  Building  Stands. 
—  Wilds  v.  Ward,  138  Ind.  373;  Greenwood  v. 
Murdock,  9  Gray  (Mass.)  20,  69  Am.  Dec.  272. 
But  see  Milton  v.  Colby,  5  Met.  (Mass.)  7S. 

The  Interest  of  a  Lessee  Does  Not  Include  an 
Option  to  Purchase.  —  Conn  v.  Tonner,  86  Iowa 
577- 

As  to  What  a  Mortgage  of  a  Mine  Covers,  see 

the  title  Mines  and  Mining  Claims,  ante,  p.  677, 
and  in  addition  the  following  cases:  Whitley  v. 
Challis,  (1892)  1  Ch.  64;  County  of  Gloucester 
Bank  v.  Rudry  Merthyr  Steam,  etc.,  Co.. 
(1895;  1  Ch.  629,  64  L.  J.  Ch.  451;  Staples  v. 
May,  S7Cal.  178;  Funk?/.  Mercantile  Trust  Co., 
89  Iowa  264. 

How  Far  Mortgage  of  Trade  Premises  Covers 
Goodwill.  —  Whitley  v.  Challis,  (1892)  1  Ch. 
64;  In  re  Bennett,  (1899)  I  Ch.  316.  See  gen- 
erally title  Goodwill,  vol.  14,  p.  10S8,  as  to 
transfers  of  goodwill  without  express  mention. 

Annexations  to  Mortgaged  Premises. —  See  the 
title  Fixtures,  vol.  13,  p.  662,  and  in  addition 
the  following  cases: 

England.  —  Metropolitan  Counties,  etc.,  Soc. 


v.  Brown,  26  Beav.  454;  Turner  v.  Dickenson, 
3  CI.  &  F.  593;  Haley  •</.  Hammersley,  3  DeG. 
F.  &  J.  587,  7  Jur-  N.  S.  765.  30  L.  J.  Ch.  771; 
Ex  p.  Jardine,  L.  R.  10  Ch.  322;  Smith  v.  Mc- 
Clure/32  W.  R.  459. 

Canada.  —  McCosh  v.  Barton,  1  Ont.  L.  Rep. 
229. 

United  States.  —  Maxwell  v.  Wilmington 
Dental  Mfg.  Co  ,  77  Fed.  Rep.  938. 

Illinois.  —  Matzon  v.  Griffin,  78  111.  477. 

Indiana.  —  Frederick  v.  Devol,  15  Ind.  357. 

Kansas.  —  Cook  v.  Condon,  6  Kan.  App.  574. 

Louisiana.  —  New  Orleans  Nat.  Bank  v.  Ray- 
mond, 29  La.  Ann.  355,  29  Am.  Rep.  335. 

Maryland. —  Dudley  v.  Hurst,  67  Md.  44,  1 
Am.  St.  Rep.  368. 

Massachusetts. — Thompson  v.  Vinton,  121 
Mass.  139;  Gale  v.  Ward,  14  Mass.  352,  7  Am. 
Dec.  223. 

.V  braska.  —  Frey  v.  Drahos,  6  Neb.  1,  29 
Am.  Rep.  353. 

South  Carolina.  —  Eason  v.  Miller,  25  S. 
Car.  555. 

5.  General  Description  Covers  All  Property.  — 

Wilson  v.  Boyce,  92  U.  S.  320;  Usina  v.  Wilder, 
58  Ga.  178;  Starling  v.  Blair,  4  Bibb  (Ky.)  288; 
Strouse  i>.  Cohen,  113  N.  Car.  349. 

A  Mortgage  of  All  Heal  Estate  Covers  Rights  as 
Tenant  in  Common.  —  Drew  v.  Carroll,  154 
Mass.  1S1. 

6.  Land  Held  in  Mortgage  Not  Covered  by  De- 
scription.—  Mills  v.  Shepard,  30  Conn.  98.  See 
also  Stafford  Nat.  Bank  v.  Sprague,  17  Fed. 
Rep.  784. 

7.  Possible  Right  of  Entry  for  Forfeiture  Not 
Covered.  —  Richardson  v.  Cambridge,  2  Allen 
(Mass  )  118. 

8.  Description  Not  Sufficient  to  Cover  After- 
acquired  Property.  —  Calhoun  v.  Memphis,  etc., 
R.  Co.,  2  Flipp.  (U.  S.)442. 
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held  that  the  lien  of  the  mortgage  docs  not  attach  to  land  acquirpd  by  deed.1 
In  like  manner,  where  property  was  described  as  being  the  interest  of  the 
mortgagor  taken  as  a  child  and  heir  of  a  decedent,  the  mortgage  was  not  con- 
sidered a  lien  upon  property  taken  under  a  will  of  the  decedent  in  a  case 
where  the  administration  files  of  a  probate  court  were  leferred  to  for  a  com- 
plete description  of  what  was  mortgaged.2  So  where  the  mortgaged  property 
was  described  as  having  been  bequeathed  to  the  mortgagor,  property  be- 
queathed to  another  person  with  remainder  to  the  mortgagor  was  held  not 
to  be  encumbered  by  the  mortgage. :l 

Where  the  Language  Plainly  Evidences  an  Intention  to  Pass  the  Entire  Estate,  and  the 
express  provisions  of  the  instrument  cannot  otherwise  be  carried  into  effect, 
the  mortgage  will  be  a  lien  upon  such  estate  though  the  word  "heirs"  or  other 
formal  word  of  perpetuity  is  not  employed.4 

Effect  of  Description  hy  Streets.  —  Where  the  mortgaged  property  is  described  as 
bounded  by  streets  and  ways,  the  mortgage  covers  such  streets  and  ways  so 
far  as  the  mortgagor  and  mortgagee  are  concerned.5 

"  Between  "  and  "  At."  —  Where  mortgaged  property  is  described  as  being 
between  two  objects,  the  description  does  not  include  anything  outside  such 
objects.6 

Where  Property  Is  Described  as  Being  at  a  Specified  Place  the  description  may  cover 
property  in  or  near  such  place.7 

Where  the  Description  Is  by  Ascertained  Boundaries  and  by  Measurement  the  rule  is  well 
settled  that  in  case  of  discrepancy  in  area  the  lines  of  the  ascertained  bound- 
aries must  control,  unless  there  is  such  a  covenant  of  quantity  as  to  show 
that  the  exact  quantity  was  what  was  mortgaged.8 

Where  the  Property  Is  Described  as  Within  Certain  Boundaries,  and  also  ill  some  specified 
locality,  the  mortgage  will  cover  any  real  estate  embraced  within  such  bound- 
aries without  regard  to  the  fact  whether  the  property  lies  in  or  outside  such 
specified  district.9 

Where  the  Mortgage  Refers  to  a  Plan  for  Description  all  particulars  appearing  on  such 
plan  must  be  regarded  as  if  they  had  been  fully  set  forth  in  the  mortgage; 
so,  where  the  description  is  merely  by  reference  to  other  deeds,  all  of  them 
must  be  taken  into  account  in  determining  what  property  is  mortgaged,  the 
description  covering  all  the  lands  described  in  the  deeds  referred  to  unless 
otherwise  controlled.10 

Effect  of  Particular  Description.  —  A  particular  description  of  the  mortgaged 
property  followed  by  a  reference  to  another  deed  does  not  cover  land  which 


1.  Interest  Acquired  by  Will  or  Descent.  — 
Wentworth  v.  Daly,  136  Mass.  423.  See  also 
Southern  Kansas  R.  Co.  v.  Sharpless,  (Kan. 
1900)  62  Pac.  Rep.  662. 

2.  Interest  as  Child  and  Heir. —  Chaffee  v. 
Browne,  log  Cal.  211. 

3.  Description  of  Mortgaged  Property  as  Be- 
queathed to  Mortgagor.  —  Hauft  v.  Duncan,  40 
Iovva  254. 

4.  Omission  of  Words  of  Perpetuity.  —  Brooks 
v.  Jones,  11  Met.  (Mass.)  191 ;  Bunker  v.  Ander- 
son, 32  N.  J.  Eq.  35;  Randolph  v.  New  Jersey 
West  Line  R.  Co.,  28  N.  J.  Eq.  49;  Brown  v. 
National  Bank,  44  Ohio  St.  269;  Stambach  v. 
Fox,  8  Ohio  Cir.  Dec.  625. 

5.  Streets  and  Ways  Appurtenant  to  Mortgaged 
Property  Bounded  by  Highway.  —  Patterson  v. 
Harlan,  124  Pa.  St.  67.  See  also  Smyth  r. 
Rowe,  33  Hun  (N.  Y.)  422. 

For  a  full  discussion  of  what  a  deed  conveys 
when  describing  land  as  bounded  by  the  high- 
way, or  ihe  like,  see  the  title  Boundaries, 
vol.  4,  p.  813. 


6.  Between  and  At.  —  Chapman  v.  Pittsburg, 
etc.,  R.  Co.,  26  W.  Va.  299. 

7.  At  a  Specified  Place.  —  O'Conner  v.  Nadel, 
117  Ala.  595. 

8.  Effect  of  Description  by  Known  Boundaries. 
—  Kemp  :•.  Moir,  45  111.  App.  490;  Maguire  v. 
Bissell,  119  Ind.  345;  Steele  v.  Williams,  (Ky. 
1891)  15  S.  W.  Rep.  49;  Smith  v.  Sweat,  90  Me. 
528;  Doyle  v.  Mellen,  15  R.  I.  523;  Pierce  v. 
Brown,  24  Vt.  165;  Hunter  v.  Hume,  88  Va. 
24.  See  the  title  Boundaries,  vol.  4,  p.  789. 
See  also  the  title  More  or  Less,  ante,  p. 
873- 

9.  Property  Described  as  Within  a  Place.  — 

Parker  v.  Teas,  79  Ind.  235. 

10.  Reference  to  Deeds.  —  Coogan  v.  Burling 
Mills,  124  Mass.  390;  Morse  v.  Morse,  58  N. 
H.  391;  Patterson  v.  Harlan,  124  Pa.  St.  67; 
Carpenter  v.  Millard,  3S  Yt.  9;  Congregational 
Church  v.  Walker,  124  Mass.  69. 

Reference  to  Map.  —  Murdock  v.  Chapman,  9 
Gray  (Mass.)  156;  Dubois  v.  Fagan.  32  N.  J. 
Eq.  183. 
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is  not  owned  by  the  mortgagor  though  included  in  such  deed.1 

Appurtenances.  —  Where  mortgaged  property  is  described  as  land  and  its 
appurtenances  the  mortgage  covers  land  necessary  to  the  enjoyment  of  the 
land  expressly  granted,  if  always  used  in  connection  therewith,  though  ordi- 
narily land  cannot  be  said  to  pass  as  appurtenant  to  other  land.2 

b.  After-acquired  Property.  —  The  lien  of  a  mortgage  covering  after- 
acquired  property,  be  it  real  or  personal,  attaches  to  such  property  after  its 
acquisition  by  the  mortgagor,  whether  his  title  be  legal  or  equitable,  in  the 
condition  in  which  it  comes  into  the  mortgagor's  hands,  and  subject  to  all 
known  liens  and  equities  valid  against  the  person  from  whom  the  mortgagor 
acquired  it,  and  also  subject  to  all  liens  or  equities  valid  against  the  mort- 
gagor which  arise  in  the  act  of  purchase  or  acquisition  by  him  and  therefore 
necessarily  qualify  its  scope  or  extent.3 

C.  AFTER-ACQUIRED  TITLE.  —  Where  a  Mortgage  Contains  Full  Covenants  of  Title 
or  words  equivalent  thereto,  a  title  afterwards  acquired  by  the  mortgagor 
ordinarily  inures  to  the  benefit  of  the  mortgagee  so  that  the  mortgagor  and 
those  claiming  under  him  are  precluded  from  asserting  it  as  against  the  mort- 
gagee and  those  claiming  under  him,4  the  new  title  being  considered  as  a  graft 
into  the  old  stock  and  as  arising  in  consideration  of  the  former  title  by  opera- 
tion of  the  doctrine  of  relation.5  This  rule,  however,  will  not  be  given  effect 
when  it  will  work  manifest  injustice.6 


1.  Effect  of  Particular  Description. —  Holmes 
v.  Abrahams,  31  N.  J.  Eq.  415. 

2.  Land  Indispensably  Necessary  to  Mortgaged 
Land. — -Kimbrell  v.  Rogers,  go  Ala.  339; 
Shamokin  Valley  R.  Co  v.  Livermore,  47  Pa. 
St.  465,  86  Am.  Dec.  552. 

Water  Privileges  covered  by  mortgage  of  mill. 
B.ibcock  a.  Utter,  1  Abb.  App.  Dec.  (N.  Y.)  27. 

Water  Privileges  Do  Not  Include  the  Title  in 
Fee  to  the  Land  Covered  by  the  Water.  —  Puidy 
v.  Ridgefield,  (Conn.  1901)  49  Atl.  Rep.  865. 

Easement  Covered  by  Mortgage  of  Land  to 
which  it  is  appurtenant  without  express  refer- 
ence to  it  in  mortgage.  Swedish-American 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co., 
(Minn.  1901)  86  N.  VV.  Rep.  420. 

3.  After-acquired  Property.  —  Bear  Lake,  etc.. 
Water  Works,  etc.,  Co.  v.  Garland,  104  U.  S. 
r;  Myer  v.  Western  Car  Co.,  102  U.  S.  1;  U. 
S.  v.  New  Orleans  R.  Co.,  12  Wall.  (U.  S.)  362; 
Fosdick  v.  Schall,  99  U.  S.  235;  Central  Trust 
Co.  v.  Groome,  2  U.  S.  App.  95;  Harris  v. 
Youngstown  Bridge  Co.,  (C.  C.  A.)  93  Fed. 
Rep.  355.  9°  Fed.  Rep.  322;  Venner  v.  Farmers 
L.  &  T.  Co.,  (C.  C.  A.)  90  Fed.  Rep.  348; 
Loomis  v.  Davenport,  etc.,  R.  Co.,  17  Fed.  Rep. 
307;  Botsford  v.  New  Haven,  etc.,  R.  Co.,  41 
Conn.  454;  Brady  v,  Johnson,  75  Md.  445; 
Williamson  v.  New  Jersey  Southern  R.  Co.,  28 
N.  J.  Eq.  277. 

4.  After-acquired  Title  —  Where  There  Is  Cove- 
nant for  Title  —  England.  —  Noel  v.  Bewley,  3 
Siin.  103. 

United  States.  —  Wright  v.  Shum  way,  1  Biss. 
(U.  S  )  23;  Massey  r.  Papin,  24  How.  (U.  S.) 
362;  Bush  v.  Marshall,  6  How.  (U.  S.)  284. 

Arkansas.  —  Kline  v.  Ragland,  47  Ark.  nr. 

California.  —  Stewart  v.  Powers,  (Cal.  1893) 
33  Pac.  Rep.  489 

Colorado.  —  Hubbard  v.  Mulligan,  13  Colo. 
App.  116. 

Georgia. —  Hill  v.  O'Bryan,  104  Ga.  137; 
Parker  v.  Jones,  57  Ga.  204. 

Illinois.  —  Pr-att  v.  Pratt,  96  111  184;  Gib- 
bons v.  Hoag,  95  111.  45;  Hitchcock  v.  Fortier, 
65  111.  239;  D'Wolf  v.  Haydn,  24  111.  525. 


lo-va.  —  Rice  v.  Kelso,  57  Iowa  115. 
Maine.  —  Fuller  v.  Hodgdon,  25  Me.  243; 
Gardiner  t.  Gerrish,  23  Me.  46. 

Michigan. —  Huxley  v.  Rice,  40  Mich.  73; 
Horton  v.  Ingersoll,  13  Mich.  409;  Toms  v. 
Boyes,  50  Mich.  352;  Caple  v.  Switzer,  122 
Mich.  636. 

Mississippi.  —  Flynt  v.  Hubbard,  57  Miss. 
47i. 

New  Hampshire.  —  Wark  v.  Willard,  13  N. 
H.  389. 

Pennsylvania.  —  Rank  v.  Dauphin,  etc.,  Coal 
Co.,  1  Pearson  (Pa.)  453. 

Vermont.  —  Paddock  v.  Potter,  67  Vt.  360. 
Washington. —  Osborne  v.  Scottish-American 
Co.,  22  Wash.  83. 

See  also  Hart  v.  Middlehurst,  3  Atk.  376; 
Goodright  v.  Mead,  3  Burr.  1703;  Seabourne 
v.  Powel,  2  Vern.  10;  M'Ginnis  v.  Noble,  7  W. 
&  S.  (Pa  )  454- 

Insufficient  Warranty  with  Respect  to  After- ac- 
quired Interests.  —  Paddock  v.  Potter,  67  Vt. 
360. 

Acquisition  of  Tax  Titles  by  Mortgagor.  —  See 

the  title  Tax  Titles. 

In  Order  that  the  Mortgagee  M?y  Profit  by  an 
After-acquired  Title  in  Case  of  Foreclosure  such 
title  must  be  subjected  to  the  lien  of  the  mort- 
gage by  a  decree  of  foreclosure  and  included 
in  a  decree  of  sale  thereunder.  Kreichbaum 
v.  Melton,  49  Cal.  50;  San  Francisco  v.  Law- 
t.-in,  18  Cal.  465,  79  Am.  Dec.  137. 

Heirs  of  Mortgagor  Estopped  from  Claiming 
After- acquired  Title.  —  Somes  v.  Skinner,  3  Pick. 
(Mass.)  52;  Wark  v.  Willard,  13  N.  H.  389; 
Massey  v.  Papin,  24  How.  (U.  S.)  362. 

Subsequent  Purchasers  Estopped  from  Claiming 
After-acquired  Title.  —  Tefft  Munson,  63 
Barb.  (N.  Y.)3i;  Ulica  Bank  v.  Mersereau,  3 
Barb.  Ch.  (N.  Y.)  567,  49  Am.  Dec.  189;  Van- 
derheyden  v.  Crandall,  2  Den.  (N.  Y.)  25; 
Gochenour  v.  Mowry,  33  III.  331. 

5.  Wright  v.  Shumwav,  1  Biss.  (U.  S.)  23; 
Hawkins  v.  Harlan,  68  Cal.  236. 

6.  Qualification  of  Rule.  —  Hawkins  v.  Harlan, 
68  Cal.  236,  citing-  Gibson  v.  Chouteau,  13 
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Where,  However,  the  Mortgage  Does  Not  Contain  Any  Covenants  of  Title  the  mortgagor 
is  not  generally  estopped  from  setting  up  for  himself  a  subsequently  acquired 
title.1 

VIII.  Estate  or  Interest  Held  by  Mortgagor  and  Mortgagee  —  1.  Estate 
or  Interest  of  Mortgagor  — a.  INHERITABLE  CHARACTER  OK  £  STATE.  —  After 
execution  and  delivery  of  a  mortgage  the  interest  of  the  mortgagor  is  an  estate 
of  inheritance,  and  without  a  disposition  thereof  his  heirs  take  the  estate  upon 
his  death.3 

b.  Whether  Subject  to  Execution.  —  Whether  a  mortgagor's  interest 
in  mortgaged  property  is,  prior  to  foreclosure  or  possession  taken  by  the 
mortgagee,  subject  to  execution  on  judgment,  is  discussed  elsewhere.3 

c.  Interest  as  Tenancy  at  Will.  —  In  a  juiisdiction  where  the  mort- 
gagee is,  upon  the  execution  and  delivery  of  the  mortgage,  entitled  to  posses- 
sion of  the  property  mortgaged,  a  mortgagor,  if  in  possession,  has  frequently 
been  said  to  be  a  m>re  tenant  at  will,  unless  he  has  been  expressly  peimitteo 
to  retain  possession  of  the  premises.4  To  term  him  so  is,  however,  a  most 
unsafe  guide  in  defining  the  relation  of  mortgagor  and  mortgagee,  for  he  has 
not  all  the  rights  or  liabilities  of  such  a  tenant.5  Thus  he  is  not  considered 
a  tenant  at  will  in  proceedings  that  are  in  daily  use  between  a  mortgagor  and 
mortgagee,  such  as  ejectment  brought  for  the  recovery  of  moitgaged  lands.4* 
It  is  therefore  more  proper  to  say  that  he  is  a  quasi  tenant  at  will,  or  that  he 
resembles  one,7  because  the  mortgagee  may  enter  upon  the  estate  at  his  will 
if  he  can  do  so  peaceably  when  not  restrained  by  covenant.8 


Wall.  (U.  S.)  ior;  Shay  v.  McNamara,  54  Cal. 
169;  Heffron  r.  Flanigan,  37  Mich.  274;  Elder 
v.  Darby,  98  111.  228. 

No  Estoppel  Created  by  Invalid  Mortgage.  — 
Hamilton  v.  Colt,  14  R.  I.  209. 

A  Title  Acquire  1  by  a  Mortgagor  from  a  Pur- 
chaser at  a  Judicial  Sale  on  a  Previous  Mortgage 
whereby  a  second  mortgagee's  lien  was  lost, 
and  after  the  mortgagor  has  received  a  dis- 
charge in  bankruptcy,  does  not  inure  to  the 
benefit  of  the  mortgagee.  Rauch  v.  Dech,  116 
Pa.  St.  157,'  2  A>n.  St.  Rep.  59S. 

1.  Mortgage  Without  Covenants  for  Title 
Operates  No  Estoppel.  —  Haggerty  v.  Byrne,  75 
Ind.  499;  National  F.  Ins.  Co.  v.  McKay, 
Sheld.  (N.  Y.)  138;  Tefft  v.  Munson,  63  Barb. 
(N.  Y.)  31.  See  generally  the  title  Estoppel, 
vol.  11,  p.  409. 

Ignorance  of  Mortgagor  as  to  Facts  Works  No 
Estoppel.  —  Cockell  v.  Taylor,  15  Beav.  103. 

2.  Iut  :rest  Inheritable. — White  v.  Rittenrnyer, 
30  Iowa  268;  Packer  Rochester,  etc.,  R. 
Co.,  17  N.  Y.  283. 

3.  Execution  on  Mortgagors'  Interest.  —  See  the 
titles  Equity  of  Redemption,  vol.  n,  p.  211; 
Execution's,  vol.  11,  p.  635;  and  the  following 
additional  cases: 

Arkansas. — Turner  v.  VVatkins,  31  Ark. 
429. 

Georgia. — Davis  v.  Anderson,  1  Ga.  176. 

Iowa.  —  Clinton  Nat.  Bank  v.  Manwarring, 
39  Iowa  281. 

Kansas.  —  Jenkins  z.  Green,  22  Kan.  562. 

Massachusetts-. —  Andrews  v.  Fiske,  101  Mass. 
422;  Delano  v.  Wilde,  11  Gray  (Mass.)  17,  71 
Am.  Dec.  687. 

New  York.  —  Packer  v.  Rochester,  etc.,  R. 
Co.,  17  N.  Y.283. 

Ohio.  —  Miami  Exporting  Co.  v.  U.  S.  Bank, 
Wright  (Ohio)  249. 

4.  Mortgagor  a  Tenant  at  Will.  —  Patridge  v. 
Bere,  5  B.  &  Aid.  604,  7  E.  C.  L.  204;  Doe  v. 


Davies,  7  Exch.  8g,  16  Jur.  44,  21  L.  J.  Exch. 
60;  Beacher  v.  Cook,  1  Root  (Conn.)  296; 
Judd  Woodruff,  2  Root  (Conn.)  298;  Crosby 
v.  Harlow,  21  Me.  499,  38  Am.  Dec.  276; 
Montgomery  v.  Bruere,  4  N.  J.  L.  295;  New- 
man v.  Chapman,  2  Rand.  (Va.)  93,  14  Am. 
Dec.  766. 

Notice  to  Pay  Rents  to  Mortgagee  Terminates 
Mortgagor's  Tenancy  at  Will.  —  Crosby  v.  Har- 
low, 21  Me.  499,  38  Am.  Dec.  276. 

6.  Term  Not  Strictly  Correct. —  Doe  v.  Giles, 
5  Bing.  421,  15  E.  C.  L.  485;  Keech  v.  Hall,  1 
Dougl.  21;  Moss  v.  Gallimore,  1  Dougl.  282;" 
Montgomery  v.  Bruere,  4  N.  J.  L.  295;  Wires 
v.  Nelson,  26  Vt.  13. 

Why  Not  a  Tenant  at  Will  —  Not  Liable  to  Pay 
Rent.  —  Moss  v.  Gallimore.  1  Dougl.  279; 
Larned  v.  Clarke.  8  Cush.  (Mass,)  29. 

Need  Not  Account  for  Rents  and  Profits.  — 
Larned  v.  Clarke,  8  Cush.  (Mass.)  29. 

And  see  generally,  infra,  this  title,  Rights 
and  Liabilities  of  Mortgagor. 

Rights  and  Liabilities  of  Tenant  at  Will  -  In 
General.  —  See  the  title  Landlord  and  Tenant, 
vol.  18,  p.  164. 

6.  Not  a  Tenant  at  Will  in  Ejectment.  —  Birch 
v.  Wright,  1  T.  R.  378. 

Summary  Proceedings  Against  Tenants.  —  A 
mortgagor  is  not  a  tenant  within  statutes  au- 
thorizing summary  proceedings  against  ten- 
ants.   Clement  v.  Bennett,  70  Me.  207. 

For  a  full  discussion  of  this  subject  see  the 
titles  Ejectment,  vol.  10,  p.  502;  Forcible 
Entry  and  Detainer,  vol.  13,  p.  742. 

7.  Mortgagor  Quasi  Tenant  at  Will. —  Moss  v. 
Gallimore,  1  Dougl.  282;  Willis  v.  Eastern 
Trust,  etc  ,  Co.,  169  U.  S.  295;  Larned  v. 
Clarke,  8  Cush.  (Mass.)  29;  Montgomety  v. 
Bruere,  4  N.  J.  L.  295;  Wires  v.  Nelson,  26 
Vt.  13. 

8.  Reason  Why  Quasi  Tenant  Proper.  —  Larned 

v.  Clarke,  8  Cush.  (Mass.)  29. 
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d.  Whether  Subject  to  Dower.  —  Whether  or  not  the  interest  of  a 
mortgagor  in  the  property  mortgaged  is  subject  to  dower,  is  discussed 
elsewhere.1 

2.  Estate  or  Interest  of  Mortgagee  —  a.  Personal  Character  of  Estate. 
—  For  most  purposes  the  interest  of  a  mortgagee  in  the  property  mortgaged 
is  looked  upon  as  a  chattel  interest  only,2  and  upon  his  death  his  interest  in 
the  property  passes  to  his  representatives  and  not  to  his  heirs.3  But  the 
personal  representative  does  not  take  it  in  his  own  right,  and  simply  holds  it 
in  his  fiduciary  capacity  and  in  trust  for  the  heir  who  is  in  equity,  in  the 
absence  of  creditors,  entitled  to  it.4 

His  Interest,  However,  Is  Considered  Real  in  that  it  enables  him  to  maintain  eject- 
ment for  the  possession  of  the  land  mortgaged  notwithstanding  that  in  every 
other  point  of  view  it  is  personal  property.5 

b.  Whether  Affected  by  Judgment. — The  mortgagee  or  owner  of 
the  indebtedness  secured  by  the  mortgage  has  not  such  an  interest  in  the 
estate  mortgaged  that  a  judgment  against  him  creates  a  nen  on  such  estate.6 

c.  Liability  to  Execution.  — The  interest  of  a  mortgagee  in  the  mort- 
gaged property  prior  to  his  entry  into  possession,  and  probably  prior  to  fore- 
closure, is  not  subject  to  an  execution  against  him  so  as  to  pass  title  to  or  an 
interest  in  the  mortgaged  property  to  a  purchaser  at  a  sale  under  the  execution.7 


1.  Liability  to  Dower.  —  See  the  t i tie  Dower, 
vol.  10,  p.  164. 

2.  Mortgage  Personal  Property.  —  Casborne  v. 
Scarfe,  1  Atk.  605;  Nagle  v.  Macy,  9  Cal.  426; 
Walker  v.  Farmers'  Bank,  8  II  oust.  (Del.)  258; 
Scott  v.  Metvhirter,  49  Iowa  487;  Burton  v. 
Hintrager,  18  Iowa  351;  Buckley  v.  Daley,  45 
Miss.  338;  Miami  Exporting  Co.  v.  U.  S.  Bank, 
Wright  (Ohio)  249;  Packer  v.  Rochester,  etc., 
R,  Co.,  17  N.  Y.  283;  Whitney  v.  French,  25 
Vt.  663. 

3.  Interest  Descends  to  Representatives  —  A  la- 

bama.  —  Baldwin  v.  Hatchett,  56  Ala.  461. 

Connecticut.  —  Mills  v.  Shepard,  30  Conn.  98. 

Iowa. — White  v.  Rittenmyer,  30  Iowa  26S; 
Burton  v.  Hintrager,  18  Iowa  351. 

Maine.  — Webster  v.  Calden,  56  Me.  204; 
Conner  v.  Whitmore,  52  Me.  185. 

Massachusetts.  —  Smith  v.  Dyer,  16  Mass.  18; 
Shelton  v.  Atkins,  22  Pick.  (Mass.)  71;  Ewer  v. 
Hobbs,  5  Met.  (Mass.)  1 ;  Dewey  v.  Van  Deusen, 
4  Pick.  (Mass.)  19. 

Vermont.  — -  Collamer  v.  Langdon,  29  Vt.  32. 

Wisconsin. — McCormick  v.  Herndon,  86  Wis. 
449;  Brinkman  v.  Jones.  44  Wis.  498. 

A  Devise  by  a  Mortgagee  of  Lands,  tenements, 
and  hereditaments  belonging  to  him  does  not 
pass  a  title  to  the  mortgaged  property  held  in 
mortgage.  Casborne  v.  Scarfe,  1  Atk.  603; 
Mack  v.  Wetzlar,  39  Cal.  247;  Martin  v.  Smith, 
124  Mass.  in. 

Interest  After  Foreclosure.  —  In  a  jurisdiction 
where  it  was  the  rule  that  real  estate  acquired 
by  a  testator  after  execution  of  his  will  did  not 
pass  thereby,  it  has  been  held  that  real  estate 
which  the  testator  held  in  mortgage  at  the  time 
his  will  was  made  did  not  pass  by  the  will 
even  if  foreclosed  before  his  death.  Brigham 
v.  Winchester,  1  Met.  (Mass.)  390;  Fay  v. 
Cheney,  14  Pick.  (Mass.)  399;  Ballard  7>.  Car- 
ter, 5  Pick.  (Mass.)  112,  16  Am.  Dec.  377. 

The  Heirs  at  Law  of  a  Mortgagee  Cannot  Main- 
tain a  Real  Action  to  recover  the  property. 
Dewey  v.  Van  Deusen,  4  Pick.  (Mass  )  19; 
Smith  v.  Dyer,  16  Mass,  18, 


4.  Personal  Representative  a  Trustee  for  Heir. 

—  Burton  v.  Hintrager,  18  Iowa  351;  Barnes 
v.  Lee,  iBibb(Ky.)  526;  Chase  v.  Lockerman, 
11  Gill  &  J.  (Md.)  185,  35  Am.  Dec.  277;  Kinna 
v.  Smith,  3  N.  J.  E\.  14;  Ketchum  v.  Dew,  7 
Coldw.  (Tenn.)  532. 

5.  Interest  Real  for  the  Purposes  of  Ejectment. 

—  Buckley  v.  Daley,  45  Miss.  338. 
Ejectment  by  Mortgagee.  —  See  the  title  Eject- 
ment, vol.  10,  p.  502. 

6.  Interest  Not  Affected  by  Judgment.  —  Scott 
v.  M  e  tvhirter,  49  Iowa  487 ;  Brinkman  v.  Jones, 
44  Wis.  498. 

7.  Interest  Not  Liable  to  Execution.  —  See  the 
title  Executions,  vol.  n,  p.  636,  and  in  ad- 
dition the  following  cases: 

United  States.  —  Hutchins  v.  King,  1  Wall. 
(U.  S.)  53. 

Connecticut.  —  Fish  v.  Fish,  1  Conn.  559. 
Delarvare.  —  Cooch  v.  Gerry,  3  Harr.  (Del.) 
280. 

Illinois.  —  Nicholson  v.  Walker,  4  111.  Afp. 

404. 

Iowa.  —  Scott  v.  Mewhirter,  49  Iowa  487. 

Maine.  —  McLaughlin  v.  Shepherd,  32  Me. 
143,  52  Am.  Dec.  646;  Smith  v.  People's  Bank, 
24  Me.  185. 

Massachusetts.  —  Portland  Bank  v.  Hall,  13 
Mass.  207. 

Minnesota. — Butman  v.  James,  34  Minn.  547. 

Mississippi.  —  Brooks  v.  Kelly,  63  Miss.  616; 
Buckley  v.  Daley,  45  Miss.  338. 

New  York.  —  Runyan  v.  Mersereau,  11 
Johns.  (N.  Y.)  534,  6  Am.  Dec.  393;  Collins  v. 
Torry,  7  Johns.  (N.  Y.)  278.  5  Am.  Dec.  273; 
Hitchcock  v.  Harrington,  6  Johns.  N.  Y.)  290, 
5  Am.  Dec.  229;  Jackson  v,  Dubois,  4  Johns. 
(N.  Y.)  216;  Johnson  Hart,  3  Johns.  Cas. 
(N.  Y.)  329. 

Wisconsin, — Brinkman  v.  Jones,  44  \\  is.  49S. 

No  Title  to  Mortgaged  Land  passes  to  the  pur- 
chaser at  a  judicial  sale  of  a  mortgagee's  in- 
terest. McGan  v.  Marshall,  7  Humph.  (Tenn.) 
121. 

Joint  Execution  Against  Mortgagor  and  Mort- 
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d.  How  Affected  by  Covenants  Running  WITH  THE  Land. — 
Whether  a  mortgagee  takes  such  an  estate  in  hinds  mortgaged  as  to  make 
him  an  assignee  of  covenants,  in  deeds  relating  to  such  land  prior  to  his 
mortgage,  depends  upon  whether  the  mortgage  conveyed  any  title  or  estate 
to  him.  Where  the  mortgage  does  not  convey  a  title  and  does  not  vest  any 
estate  in  the  mortgagee  even  before  or  after  condition  broken,  it 'seems  that 
he  is  "sot  an  assignee  of  covenants  running  with  the  land.  The  contrary, 
however,  is  the  case  where  a  mortgage  vests  the  title  to  the  mortgaged  prem- 
ises in  the  mortgagee.1 

e.  Fiduciary  Nature  of  Estate.  —  A  mortgagee  is  often  called  a 
trustee  of  the  mortgagor,  and  in  a  very  limited  sense  this  character  may  be 
attributed  to  him.3  Thus,  where  the  title  vests  in  the  mortgagee  upon  the 
execution  of  the  mortgage  he  holds  it  in  trust  to  reconvey  the  estate  on  per- 
formance of  the  condition  of  the  mortgage  within  such  time  as  is  limited.3 
So  a  mortgagee  who  has  taken  possession  of  the  mortgaged  property  holds 
it  in  trust  to  account  for  rents  and  profits;4  again  where  as  mortgagee  in 
possession  he  is  bound  to  discharge  a  particular  claim  against  the  land,  and 
omits  so  to  do,  he  cannot,  by  purchasing  the  land,  if  sold  on  such  claim,  hold 
it  in  any  other  manner  than  as  trustee  for  the  mortgagor.5 

/.  Whether  Subject  to  Dower.  —  1 1  seems  well  settled  that  the  interest 
of  a  mortgagee  in  the  mortgaged  property  is  not  one  which  is  liable  to  dower, 
at  any  rate  until  after  foreclosure.6 

g.  Whether  an  Estate  in  Cotenancy.  —  Where  a  mortgage  is  given 
to  mortgagees  jointly  for  the  purpose  of  securing  separate  debts,  obligations, 
or  duties,  a  tenancy  in  common  is  created.  Where,  however,  a  mortgage  is 
given  to  secure  a  joint  debt  a  joint  tenancy  is  created.7 

3.  How  Affected  by  Possession  of  Mortgaged  Property.  —  The  possession  by 
either  the  mortgagor  or  the  mortgagee  of  the  land  covered  by  the  mortgage 
is  not  adverse  as  to  the  other,  at  any  rate  until  after  the  mortgage  is  repudiated 

gagee.  —  The  interest  of  a  mortgagee  cannot  4.  Must  Account   for   Rents   and  Profits  as 

be  sold  under  an  execution  against  him  and  Trustee.  —  Cholmondeley  v.  Clinton,  2  Jac.  & 

the  mortgagor.    King  v.  Cushman,  41  111.  31,  W.  r;  Mclntier  v.  Shaw,  6  Allen  (Mass.)  83. 

89  Am.  Dec.  366;  Nicholson  v.  Walker,  4  111.  Liability  of  Mortgagee  to  Account  for  Rents  and 

App.  404.  Profits.  —  See  infra,  this  title,  Rights  and  Liabil- 

1.  Enforcement  of  Covenants  in  General.  —  See  ities  of  Mortgagee — Rents  and  Profits  —  Ac- 
the  title  Covenants,  vol.  8,  p.  43.  counting. 

Mortgagee  of  Term  Liable  for  Covenants  of  Lease.  5.  Mortgagee  Cannot  Profit  by  His  Own  Laches. 

—  Donation  Trustees  v.  Streeter,  64  N.  H.  106;  —  Moore  v.  Titman,  44  111.  367;  Ten  Eyck  v. 

Farmers  Bank  u.  Mutual  Assur.  Soc,  4  Leigh  Craig,  62  N.  Y.  406. 

(Va.)  69.  Acquisition  of  Tax  Titles. —  See  the  title  Tax 

Not  Assignee  of  Covenants  Running  with  the  Title. 

Land.  —  Davidson  v.  Cox,  11  Neb.  250;  Packer  6.  Liability  to  Dower.  —  See  the  title  Dower, 

v.  Rochester,  etc.,  R.  Co.,  17  N.  Y.  283.    See  vol.  10,  p.  171. 

also  Waring  v.  Smyth,  2  Barb.  Ch.  (N.  Y.)  119,  7.  Mortgagees  as  Joint  Tenants  or  Tenants  in 

47  Am.  Dec.  299.  Common.  —  For  a  full  discussion  of  this  ques- 

Where    Covenants    Enforceable    as    Against  tion  see  the  title  Joint  Tenants  and  Tenants 

Assignee. —  Williams  v.  Bosanquet,  1  Brod.  &  in  Common,  vol.  17,  p.  646,  and  the  following 

B.  238,  5  E.  C.  L.  72;  M'Murphy  v.  Minot,  4  additional  cases-  Groves  v.  Sentell,  153  U.  S. 

N.  H.  251.  465;  Kinsley  v.  Abbott,  19  Me.  430;  Gilson  v. 

2.  Mortgagee's  Relation  to  Mortgagor  Not  En-  Gilson.  2  Allen  (Mass.)  115. 

tirely  That  of  Trustee.  —  Tavlor   v.  Russell,  Survivorship.  —  Cooley  v.  Kinney,  109  Mich. 

(1892)  A.  C.  244;  Cholmondeley  v.  Clinton,  2  34;  Mutual  L.  Ins.  Co.  v.  Sturges,  32  N.  J.  Eq. 

Jac.  &  W.  1;   Russell  v.  Southard,  12  How.  678. 

(U.  S.)  156;  Hancock  v.  Harper,  86  111.  445;  Effect  of  Joint  Mortgage  to  Secure  Several  In- 

Mclntier  v.  Shaw,  6  Allen  (Mass.)  83;  Ten  debtedness. —  Farwell  v.  Warren,  76  Wis.  527, 

Eyck  v.  Craig.  62  N.  Y.  406;  Dobson  v.  Land,  holding  that  the  validity  of  the  mortgage  with 

8  Hare  216,  4  De  G.  &  Sm.  575.  respect  to  some  of  the  joint  mortgagees  is  not 

3.  Trust  to  Reconvey.  —  Cholmondeley  v.  affected  because  it  is  void  as  to  other  of  such 
Clinton,  2  Jac.  &  W.  1;  Mclntier  v.  Shaw,  6  joint  mortgagees. 

Allen  (Mass.)  83.  Right  of  Joint  Mortgagee  to  Contribution. — 

Right  of  Mortgagor  to   Reconveyance.  —  See  Pratt  v.  Law,  9  Cranch  (U.  S.)  456.    And  see 

infra,  this  title,  Rig/its  and  Liabilities  of  Mort-  the  title  CONTRIBUTION  AND  Exoneration,  vol. 

gagor  —  Right  to  and  Necessity  of  Reconveyance.  7,  p.  354. 
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by  the  mortgagor,  or  the  mortgagee  has  in  some  manner  asserted  an  absolute 
title  in  himself  to  the  property  in  his  possession,  or  his  claim  is  satisfied.  In 
this  respect  the  relationship  existing  between  them  is  analogous  to  that  of  a 
trustee  and  his  cestui  que  trust, ,1 

IX.  Rights  and  Liabilities  of  Mortgagor  —  1.  In  General  —  Mortgagor 
Regarded  as  Owner.  —  It  has  already  been  stated  that  as  against  all  persons  but 
the  mortgagee  and  those  representing  him  under  the  mortgage  the  mortgagor 
is  looked  upon  as  the  owner  of  the  mortgaged  estate.  Accordingly  he  is 
entitled  to  those  rights  and  subject  to  those  liabilities  that  ordinarily  attach 
to  the  owner  of  real  prop.erty.2 

Fixtures,  Taxes,  Improvements,  Insurance,  Crops,  Emblements,  Timber,  and  Estovers.  —  The 
rights  and  liabilities  of  a  mortgagor  in  relation  to  fixtures,  taxes,  improvements, 
insurance,  crops,  emblements,  timber,  and  estovers  are  discussed  elsewhere.3 

Right  to  Partition.  —  The  right  of  a  mortgagor  who  has  mortgaged  an  undi- 
vided inLerest  in  real  estate  to  partition  is  the  subject  of  discussion  elsewhere.4 

Mortgagor  May  Not  Impair  Mortgagee's  Rights.  —  The  mortgagor  is  unable  in  any 
way  to  impair  the  rights  of  the  mortgagee  by  the  manner  in  which  he  deals 
with  the  mortgaged  property,  and  every  person  taking  under  him  holds  subject 
to  the  mortgage  and  to  all  the  mortgagee's  rights.5  The  mortgagor  cannot, 
as  against  the  mortgagee,  abandon  an  easement  appurtenant  to  the  estate 
mortgaged,  which  easement  is  in  express  terms  included  within  and  covered 
by  the  lien  of  the  mortgage.0 


1.  Possession  of  One  Not  Adverse  to  the  Other. 

—  For  a  full  discussion  of  this  subject  consult 
the  title  Adverse  Possession,  vol.  r,  p.  815, 
and  the  following  additional  cases: 

England.  —  Doe  v.  Barton,  11  Ad.  &  El.  307, 
39  E.  C.  L.  97,  citing  Patridge  v.  Bere,  5  B.  & 
Aid.  604,  7  E.  C.  L.  204,  and  Hitchman  v.  Wal- 
ton, 4  M.  &  W.  409. 

Alabama. — Coyle  v.  Wilkins,  57  Ala.  108; 
McGuire  v.  Shelby,  20  Ala.  456;  Herbert  p. 
Hanrick,  16  Ala.  581. 

California,  —  Ray  nor  v.  Drew,  72  Cal.  307. 

Connecticut. — Judd  v.  Woodruff,  2  Root 
(Conn.)  298;  Beacher  v.  Cook,  1  Root  (Conn.) 
296;  Beich  v.  Royce,  t  Root  (Conn.)  244. 

Florida. — Jordan  v.  Sayre,  24  Fla.  r. 

Iowa.  —  Mathes  v.  Cover,  43  Iowa  512. 

Maine.  —  McPherson  v.  Hay  ward,  81  Me. 
329;  Conner  v.  Whitmore,  52  Ms.  185;  Sweet- 
se r  v.  Lowell,  33  Me.  446;  Noyes  v.  Stuidivant, 
18  Me.  104;  Quint  v.  Little,  4  Me  495 

Massachusetts.  —  Perkins  v.  Pitts,  ir  Mass. 
125;  Hicks  v.  Bingham,  11  Mass.  300;  Gould  v. 
Newman,  6  Mass.  239;  Colton  v.  Smith,  11 
Pick.  (Mass.)  311,  22  Am.  Dec.  375. 

North  Carolina.  —  Murray  v.  Blackledge,  71 
N.  Car.  492. 

Ohio.  — Allen  v.  Everly,  24  Ohio  St.  97. 
Virginia.  —  Newman  v.  Chapman,  2  Rand. 
(Va.)  93,  14  Am.  Dec.  766. 

Relationship  of  Trustee  and  Cestui  Que  Trust. 

—  Green  v.  Turner,  38  Iowa  112.  And  see 
ge  lerally  the  title  Trusts  and  Trustees. 

2.  Mortgagor  Regarded  as  Owner.  —  Duval  v. 
McLoskey,  1  Ala.  708;  Hall  v.  Lance,  25  III. 
277;  Clark  v.  Reyburn,  1  Kan.  281;  Hurkins 
v.  Straw,  34  Me.  166;  Ellisons.  Daniels,  11  N, 
H.  274.  And  see  generally,  supra,  this  title. 
Nature  of  Mortgage,  paragraph  Mortgagor  Rec- 
ognized as  Owner. 

3.  See  the  titles  Fire  Insurance,  vol.  13,  p. 
86;  Fixtures,  vol.  13,  p.  662;  Improvements, 
vol.  16,  p.  119;  Taxation;  Waste. 

Crops  and  Emblements.  —  See  the  lilies  Crops, 


vol.  8,  p.  301;  Emblements,  vol.  10,  p.  103S; 
and  the  following  additional  cases  cn  the 
right  to  crops:  Cameron  v.  Gibson,  17  Ont. 
233;  McDowall  v.  Phippen,  1  Ont.  143;  Toby 
v.  Reed,  9  Conn.  225;  Bonnafe  v.  Lane, 
5  La.  Ann.  225;  Gilman  v.  Wills,  66  Me. 
273;  Wallace  v.  Cherry,  32  Mo.  App.  436; 
Missouri  Trust  Co.  v.  Cunningham,  81  Mo. 
App.  262;  Missouri  Trust  Co.  1.  Wachter,  81 
Mo.  App.  263;  Sexton  v.  Breese.  135  N.  Y.  387; 
Joyner  v.  Farmre,  7S  N.  Car.  196;  Cooper  v. 
Cole,  38  Vt.  185. 

4.  Right  to  Partition.  —  See  the  titles  Joint 
Tenants  and  Tenants  in  Common,  vol.  17,  p. 
646;  Partition. 

5.  May  Not  Impair  Mortgagee's  Rights  — 
United  States.  ■ —  Western  Union  Tel.  Co.  v. 
Ann  Arbor  R.  Co.,  (C.  C.  A.)  90  Fed.  Rep.  379. 

Alabama.  —  Grigg  v.  Banks,  59  Ala.  311. 
Kansas.  —  Chick  v.  Willetts,  2  Kan.  385. 
Louisiana.  —  New  Orleans  Nat.  Bank  v.  Ray- 
mond, 29  La.  Ann.  355,  29  Am.  Rep.  335.  See 
also  Freret  v.  Freret,  31  La.  Ann.  506. 

Massachusetts.- —  Gould  v.  Newman,  6  Mass. 
239;  Colton  v.  Smith,  11  Pick.  (Mass.)  311,  22 
Am.  Dec.  375. 

Michigan.  ■ —  Crtppen  v.  Morrison,  13  Mich. 
23;  Ladue  v.  Detroit,  etc.,  R.  Co.,  13  Mich. 
380,  87  Am.  Dec.  759. 

Missouri.  —  Kennett  v.  Plummer,  28  Mo.  142. 
Nebraska.  —  Kyger  v.  Ryley,  2  Neb.  20. 
Vermont.  —  Ellithorp  v.  Dewing,  1  D.  Chip. 
(Vt.)  141. 

License  to  Remove  Building  Invalid  Against 

Mortgagee.  —  Tarbell  v.  Page.  155  Mass.  256. 

Dedication  to  Public  Uses  Does  Not  Affect  Mort- 
gage Lien.  —  Moore  v.  Little  Rock,  42  Ark.  66; 
Hague  v.  West  Hoboken,  23  N.  J.  Eq.  354; 
Walker  v.  Summers,  9  W.  Va.  533. 

Lien  of  Mortgage  After  Transfer  of  Property.  — 
See  supra,  this  title.  Lien  of  Mortgage —  To 
What  Lien  Attaches. 

6.  Mortgagor's  Abandonment  Does  Not  Affect 
Mortgagee.  —  Duval  v.  Becker,  Si  Md.  537. 
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Where  the  Mortgagee  Has  a  Right  to  the  Appointment  of  a  Receiver  under  the  mortgage 
to  collect  the  rents  and  profits  and  apply  them  to  the  mortgage  indebtedness, 
such  right  cannot  be  contracted  away  by  the  mortgagor.' 

2.  Right  to  Possession.  —  The  right  of  the  mortgagor  to  possess  the  mort 
gaged  property  during  the  life  of  the  mortgage  depends  upon  whether  the 
mortgage  passes  title  as  at  common  law  or  not.  In  the  former  case  it  is  the 
general  rule  that  the  mortgagor  in  the  absence  of  a  reservation  of  such  right, 
or  of  an  implied  right,  is  not  entitled  to  retain  possession,  although  it  is  also 
the  general  rule  that  he  remains  in  possession  until  after  breach  of  condition. 
Where  the  common-law  doctrine  is  modified  or  wholly  abrogated  by  statute 
it  is  the  general  rule  that  the  mortgagor  may  retain  possession  until  foreclos- 
ure unless  it  is  otherwise  stipulated.2 

Constructive  Possession  of  Vacant  Lands.  —  In  a  jurisdiction  where  the  mortgagee 


1.  Niccolls  v.  Peninsular  Stove  Co.,  48  III. 
App.  317. 

2.  Right  of  Mortgagor  to  Possession  Where  Title 
Passes.  —  See  infra,  this  title,  Rights  and  Liabil. 
ities  of  Mortgagee — Possession  of  Mortgaged 
Property. 

Exception  to  Rule  —  Delaware.  —  Doe  v.  Tun- 
nell,  1  Houst.  (Del.)  320. 

Mississippi.  —  Buck  v.  Payne,  52  Miss.  271; 
Buckley  v.  Daley,  45  Miss.  338;  Carpenter  v. 
Bowen,  42  Miss.  28;  Hill  v.  Robertson,  24  Miss. 
368;  Harmon  v.  Short,  8  Smed.  &  M.  (Miss.) 
433- 

Missouri.  —  Reddick  v.  Gressman,  49  Mo. 
389;  Sutton  v.  Mason,  38  Mo.  120;  Walcop  v. 
McKinney,  10  Mo.  229. 

New  fersey.  —  Shields  v.  Lozear,  34  N.  J.  L. 
496,  3  Am.  Rep.  256;  Sanderson  v.  Price.  21 
N.  J.  L.  637. 

New  York.  —  Bryan  v.  Butts,  27  Barb.  (N. 
Y.)  503;  Runyan  v.  Mersereau,  11  Johns.  (N. 
Y.)  534,  6  Am.  Dec.  393;  Phyfe  v.  Riley,  15 
Wend.  (M.  Y.)  248,  30  Am.  Dec.  55. 

Ohio. — Allen  v.  Everly,  24  Ohio  St.  97; 
Rands  v.  Kendall,  15  Ohio  671. 

Vermont .  —  Hagar  v.  Brainerd,  44  Vt.  294; 
Lull  v.  Matthews,  19  Vt.  322;  Hooper  v.  Wil- 
son, 12  Vt.  695. 

Customary  to  Remain  in  Possession.  —  Dunn  v. 
Miller,  9  Nova  Scotia  347;  Western  Union 
Tel.  Co.  v.  Ann  Arbor  R.  Co.,  (C.  C.  A.)  90 
Fed.  Rep.  379,  citings  Kent  Com.  155. 

Statutory  Right  to  Retain  Possession  —  United 
States.  —  Western  Union  Tel.  Co.  v.  Ann  Arbor 
R.  Co.,  (C.  C.  A.)  90  Fed.  Rep.  379;  Witherell 
v.  Wiberg,  4  Sawy.  (U.  S.)  232;  Hughes  v.  Ed- 
wards, 9  Wheat.  (U.  S.)  489. 

California.  —  Kidd  v.  Teeple,  22  Cal.  255; 
Haffley  v.  Maier,  13  Cal.  13:  McMillan  v.  Rich- 
ards, 9  Cal.  365,  70  Am.  Dec.  655;  Hall  v. 
Arnott,  80  Cal.  348;  Raynor  v.  Drew,  72  Cal. 
307;  Johnson  v.  Sherman,  15  Cal  287,  76  Am. 
Dec.  481;  Fogarty  v.  Sawyer,  17  Cal.  589. 

Colorado.  —  Townsend  v.  Petersen.  12  Colo. 
491 ;  Puet  lo,  etc.,  R.  Co.  v.  Beshoar,  8  Colo.  32. 

Florida.  — Jordan  v.  Sayre,  24  Fla.  1. 

Georgia.  —  Vason  v.  Ball,  56  Ga.  268;  Burn- 
side  v.  Terrv,  45  Ga.  621;  U.  S.  v.  Athens 
Armory,  35  Ga.  344;  Jackson  v.  Carswell,  34 
Ga.  279;  Elfe  v.  Cole,  26  Ga.  197;  Ragland  v. 
Justices,  10  Ga.  65;  Davis  v.  Anderson,  1  Ga. 
176;  Seals  v.  Cashin,  Ga.  Dec.  (pt.  ii.)  76. 

Idaho.  —  Kelley  v.  Leachman,  2  Idaho  1112. 

Indiana.  —  Fletcher  v.  Holmes,  32  Ind.  497; 
Grable  v.  McCulloh,  27  Ind.  472,  Morton  v. 
Noble,  22  Ind.  r6o,  Smith  v.  Parks,  22  Ind. 
20  C.  of  L. — 62 


59;  Francis  v.  Porter,  7  Ind.  213;  Reasoner  v. 
Edmundson,  5  Ind.  393. 

Iowa.  —  Harrington  v.  Foley,  108  Iowa  287; 
White  v.  Rittenmyer,  30  Iowa  268;  Courtney 
v.  Carr,  6  Iowa  239;  Hall  v.  Savill,  3  Greene 
(Iowa)  37. 

Kansas.  —  Waterson  v.  Devoe,  18  Kan.  223; 
Chick  v.  Willetts,  2  Kan.  384. 

Louisiana.  —  Duclaud  v.  Rousseau,  2  La. 
Ann.  168. 

Michigan.  —  Dawson  v.  Peter,  119  Mich. 
274;  Michigan  Trust  Co.  v.  Lansing  Lumber 
Co.,  103  Mich.  392;  Hazeltine  v.  Granger,  44 
Mich.  503;  Wagar  v.  Stone,  36  Mich.  364;  New- 
ton v.  McKay,  30  Mich.  380;  Humphrey  v. 
Hurd,  29  Mich.  44;  Hogsett  v.  Ellis,  17  Mich. 
363;  Newton  v.  Sly,  15  Mich.  391;  Van  Husan 
v.  Kanouse,  13  Mich.  303;  Crippen  v.  Morrison, 
13  Mich.  23;  Ladue  v.  Detroit,  etc.,  R.  Co.,  13 
Mich.  380,  87  Am.  Dec.  759;  Caruthers  v. 
Humphrey,  12  Mich.  270;  Baker  v.  Pierson,  5 
Mich.  456. 

Minnesota.  —  Rice  v.  St.  Paul,  etc.,  R.  Co., 
24  Minn.  464;  Adams  v.  Corriston,  7  Minn.  456. 

Montana.  —  Holland  v.  Silver  Bow  County, 
15  Mont.  460;  Butte  First  Nat.  Bank  v.  Bell 
Silver,  etc.,  Min.  Co.,  8  Mont.  32. 

Nebraska.  —  Clark  v.  Missouri,  etc.,  Trust 
Co.,  59  Neb  53;  Kyger  v.  Ryley,  2  Neb.  20. 

Nevada.  —  Whitmore  v.  Shiverick,  3  Nev. 
288;  Hyman  v.  Kelly,  1  Nev.  179. 

New  York. —  Trimm  v.  Marsh,  54  N.  Y.  599, 
13  Am.  Rep.  623;  Merritt  v.  Bartholick.  36  N. 
Y.  44;  Power  v.  Lester,  23  N.  Y.  527;  Packer 
v.  Rochester,  etc.,  R.  Co.,  17  N.  Y.  283;  Bryan 
v.  Butts,  27  Barb.  (N.Y.)  503;  Calkins  v.  Calk- 
ins, 3  Barb.  (N.  Y.)  305;  Waters  v.  Stewart, 
1  Cai.  Cas.  (N.  Y.)  47;  Jackson  v.  Bronson, 
19  Johns.  (N.  Y.)  325;  Stanard  v.  Eldridge,  16 
Johns.  (N.  Y.)  254;  Runyan  v.  Mersereau.  11 
Johns.  (N.  Y.)  534,  6  Am.  Dec.  393;  Jackson  v. 
Willard,  4  Johns.  (N.  Y.)4i;  Bell  v.  New  York, 
to  Paige  (N.  Y.)  49;  Astor  v.  Miller,  2  Paige 
(N.  Y.)  68;  Astor  v.  Hoyt,  5  Wend.  (N.  Y.)  603. 

Oregon. — Roberts  v.  Sutherlin,  4  Oregon  219; 
Besser  v.  Hawthorne,  3  Oregon  129. 

South  Carolina.  —  Nixon  v.  Bynum,  1  Bailey 
L.  (S.  Car.)  148;  Thayer  v.  Cramer,  1  McCord 
Eq.  (S.  Car.)  395. 

Texas.  —  Smith  v.  Frio  County,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  958;  Walker  v.  John- 
son, 37  Tex.  127;  Mann  v.  Falcon,  25  Tex.  271; 
Wright  v.  Henderson,  12  Tex.  43. 

Utah.  —  Thompson  v.  Cheesman,  15  Utah  43, 
Wisconsin.  —  Brinkman  v.  Jones,  44  Wris. 
498;  Wood  v.  Trask,  7  Wis.  566. 
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is  not  entitled  to  possession  until  after  foreclosure  it  has  been  held  that  the 
constructive  possession  of  vacant  lands  is  presumed  to  be  in  the  mortgagor.1 

Mixed  Possession.  — The  relationship  of  mortgagor  and  mortgagee  precludes 
any  mixture  of  possession  as  tenants  in  common.8 

3.  Bight  to  Deal  with  Mortgaged  Property  —  a.  Power  to  Sell.  —  The 
mortgagor  has,  until  his  rights  have  passed  from  him  under  final  foreclosure, 
power  to  sell  or  mortgage  the  whole  of  the  mortgaged  property  subject  to  the 
mortgage  ;  that  is,  he  can  simply  transfer  his  equity  of  redemption,3  or  he 
may  deal  in  the  same  manner  with  part  thereof.4 

Right  to  Transfer  Title  Discharged  of  Lien.  —  Moreover,  where  there  is  a  stipulation 
therefor,  he  may  sell  and  transfer  the  title  discharged  of  the  lien  of  the 
mortgage.5 

b.  Power  to  Devise.  —  The  fact  that  a  person  has  executed  a  mortgage 
upon  his  property  does  not,  where  he  is  of  testamentary  capacity,  prohibit 
him  from  devising  his  property.6 

c.  Power  to  Lease.  — A  mortgagor  in  possession  may  lease  the  mort- 
gaged premises.7    Such  a  lease,  however,  is  not  binding  upon  the  mortgagee, 8 


1.  Constructive  Possession  of  Vacant  Lands.  — 

Albright  v.  Cobb,  34  Mich.  316. 

2.  Doe  v.  Hall,  1  House.  (Del.)  320. 

3.  Power  to  Sell  or  Mortgage  —  Alabama. — 
Howser  v.  Cruikshank,  122  Ala.  256;  Grigg  v. 
Banks,  59  Ala.  311. 

California.  —  Bradbury  v.  Davenport,  120 
Cal.  152;  Rodgers  v.  Peckham,  120  Cal.  238. 

Colorado.  —  Starbird  v.  Cranston,  24  Colo.  20. 

Connecticut.  —  Hartford,  etc.,  Transp.  Co.  v. 
Hartford  First  Nat.  Bank,  46  Conn.  569; 
Waters  v.  Hubbard,  44  Conn.  340. 

Florida.  —  Ellis  v.  Fairbanks,  38  Fla.  257. 

Illinois.  —  Robertson  v.  Wheeler,  162  111. 
566;  International  Bank  v.  Wilshire,  108  111. 
143:  Coffing  v.  Taylor,  16  111.  457. 

Iowa.  —  Huff  v.  Farwell,  67  Iowa  298. 

Kansas.  —  Rickman  v.  Miller,  39  Kan.  362; 
Selby  v.  Sanford,  7  Kan.  App.  781;  McKinley- 
Lanning  L.  &  T.  Co.  v.  Bassett,  5  Kan.  App. 
469. 

Maine.  —  Kinnear  v.  Lowell,  34  Me.  299; 
Williams  v.  Thurlow,  31  Me.  392;  Wilkins  v. 
French,  20  Me.  in;  YVebberz/.  Mallett,  16  Me. 
88. 

Massachusetts .  —  Strong  v.  Converse,  8  Allen 
(Miss.)  557,  85  Am.  Dec.  732;  Pike  v.  Brown, 
7  Cash.  (Mass.)  133;  White  v.  Whitney,  3  Met. 
(Mass.)8i. 

Michigan. — Crippen  v.  Morrison,  13  Mich. 
23- 

Minnesota.  —  Baker  v.  Terrell,  8  Minn.  195. 
Missouri. —  Kennett  v.   Plummer,  28  Mo. 
142. 

Nebraska.  —  Goos  v.  Goos,  57  Neb.  294; 
Stichter  v.  Cox,  52  Neb.  532;  Renard  v.  Brown, 
7  Neb  449;  Kyger  v.  Ryley,  2  Neb.  20. 

New  Jersey.  —  Norwood  v.  De  Hart,  30  N.  J. 
Eq.  412. 

New  York.  — Wilcox  v.  Campbell,  106  N.  Y. 
325;  Calvo  v.  Davies,  73  N.  Y.  211,  29  Am. 
Rep.  130;  Clinton  v.  Buffalo  Land  Security  Co., 
55  N.  Y.  App.  Div.  440;  Metropolitan  L.  Ins. 
Co.  v.  Stimpson,  28  N.  Y.  App.  Div.  544; 
Knobloch  v.  Zschwetzke,  53  N.  Y.  Super.  Ct. 
391  Meyer  v.  Lathrop  ro  Hun  (N.  Y.)  66; 
Binsse  v.  Paige,  1  Abb  App.  Dec.  (N.  Y.)  138; 
Rice  v.  Dewey,  54  Barb.  (N.  Y.)  455;  Mills  v. 
Watson, 1  Sweeny  (N.  Y.)  374. 

North  Carolina.  —  Pearson  v.  Carr,  94  N. 
Car.  567. 


Ohio.  —  Poe  v.  Dixon,  60  Ohio  St.  124,  71 
Am.  St.  Rep.  713. 

Pennsylvania.  —  Merriman  v.  Moore,  90  Pa. 
St.  78. 

Texas.  —  Harris  v.  Masterson,  91  Tex.  171 ; 
Buchanan  v.  Monroe,  22  Tex.  537;  Morrison  v. 
Barry,  10  Tex.  Civ.  App.  22;  Johnston  v. 
Lasker  Real  Estate  Assoc.,  2  Tex.  Civ.  App. 
494- 

Utah. — Azzalia  v.  St.  Claire,  (Utah  1901) 
64  Pac.  Rep.  1 106;  New  England  L.  &  T.  Co. 
v.  Stephens,  16  Utah  385;  Thompson  v.  Chees- 
man,  15  Utah  43;  Bunnell  v.  Carter,  14  Ulah 
100. 

Vermont.  — Ellithorp  v.  Dewing,  1  D.  Chip. 
(Vt.)  141. 

Wisconsin.  —  Hodson  v.  Treat,  7  Wis.  263. 
A  Pact  De  Non  Alienando  in  a  Louisiana  mort- 
gage does  not  preclude  the  mortgagor  from 
selling  the  property.  Dodds  v.  Lanaux,  45  La. 
Ann.  287.  See  also  Citizens  Bank  Miller. 
44  La.  Ann.  199;  New  Orleans  Canal,  etc.,  Co. 
v.  Hagan,  1  La.  Ann.  62. 

4.  Eight  to  Sell  in  Parcels.  —  Pearson  v.  Carr, 
94  N.  Car.  567;  Fox  v.  Reeder,  28  Ohio  St.  181, 
22  Am.  Rep.  370. 

5.  Woodward  v.  Jewell.  140  U.  S.  247.  Such 
a  stipulation,  however,  must  be  strictly  con- 
strued. Middleton  Sav.  Bank  v.  Dubuque, 
19  Iowa  467. 

Eights  and  Liabilities  After  Transfer.  —  See 
infra,  this  title,  Personal  Liability  for  Indebted- 
ness—  Liability  of  Purchaser  Assuming  Mort- 
gage. And  see  generally  the  title  Vendor  and 
Purchaser. 

6.  See  the  title  Legacies  and  Devises,  vol. 
18.  p.  734- 

7.  Power  to  Lease.  —  Keech  v.  Hall.  1  Dougl. 
21;  O'Loughlin  v.  Fitzgerald,  Ir.  R.7Eq.  4S3; 
Hutchinson  v.  Dearing,  20  Ala.  798;  Fitchburg 
Cotton  Manufactory  Corp.  v.  Melven,  15  Mass. 
270;  Kennett  v.  Plum mer,  28  Mo.  142;  Dunn  v. 
Tillery,  79  N.  Car.  497;  McCall  v.  Lenox,  9  S. 
&  R.  (Pa.)  302. 

Eight  to  Eents  under  Lease  Subject  to  Mortgage. 
—  See  the  title  Landlord  and  Tenant,  vol.  18, 
p.  282,  and  in  addition  the  following  cases: 
McLennan  v.  Hannum,  31  U.  C.  C.  P.  210; 
Moran  v.  Pittsburgh,  etc.,  R.  Co.,  32  Fed.  Rep. 
878. 

8.  Lease  Subsequent  to  Mortgage  Not  Binding 
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in  the  absence  of  a  statute  providing  otherwise,  or  stipulation  to  that  effect 
contained  in  the  mortgage,1  though  it  does  bind  the  mortgagor  and  lessee,2 
the  mortgagee  only  having  a  right  to  avail  himself  of  the  fact  that  the  lease 
is  not  good  as  to  him."* 

4.  Eight  to  Rents  and  Profits  —  a.  In  General.  —  While  in  possession  of 
the  mortgaged  property  or  until  actual  entry  by  the  mortgagee  the  mortgagor 
may  collect  and  appropriate  to  his  own  use  the  rents  and  profits  thereof. 1 


on  Mortgagee. —  Rogers  v.  Humphreys,  4  Ad. 
&  El.  299,  31  E.  C.  L.  72;  Thunder  v.  Belcher, 
3  East  44.1);  Moran  v.  Pittsburgh,  etc.,  R.  Co., 
32  Fed.  Rep.  878;  McDermott  v.  Burke,  16 
Cal.  580;  Russum  v.  Wanser,  53  Md.  92;  Hen- 
shavv  v.  Wells,  9  Humph.  (Tenii.)  568. 

Right  of  Lessee  under  Void  Mortgage.  —  A 
lessee  who  tins  actual  notice  of  a  mortgage  on 
the  property  lakes  subject  to  the  mortgage 
even  though  the  mortgage  is  defective  for 
want  of  an  affidavit  by  the  mortgagor  of  the 
truth  and  bona  fides  of  its  consideration.  Rus- 
sum v.  Wanser,  53  Md.  92. 

1.  Statute  Authorizing  Lease  Binding  Mort- 
gagee. —  In.  re  Nugent,  49  L.  T.  N.  S.  132; 
Wilson  v.  Queen's  Club,  (1891)3  Ch.  522. 

Provision  in  Mortgage  for  Mortgagor's  Lease.  — 
Haven  v.  Adams,  4  Alhn  (Mass.)  80. 

2.  Lease  Binding  on  Parties  Thereto. —  Howe 
v.  Hunt,  31  Beav.  420;  Carpenter  v.  Parker,  3 
C.  B.  N.  S.  206,  91  E.  C.  L.  206;  Trent  v. 
Hunt,  9  Exch.  14;  Costigan  v.  Hastier,  2  Sch. 
&  Let".  160. 

8.  Third  Parties  Cannot  Object  to  Lease.  — 

Kennett  v.  Plummer,  28  Mo.  142. 

4.  Rights  to  Rents  While  in  Possession  —  Eng- 
land. —  Mead  v.  Orrery,  3  Atk.  244;  Higgins 
v.  York  Bldg's  Co.,  2  Atk.  107;  Chinnery  v. 
Blickman,  3  Dougl.  391,  26  E.  C.  L.  158. 

United  States.  —  Willis  v.  Eastern  Trust, 
etc.,  Co  ,  169  U.  S.  295;  Teal  v.  Walker,  rn 
U.  S.  242;  Kountze  v.  Omaha  Hotel  Co.,  107 
U.  S.  378;  Oilman  v.  Illinois,  etc..  Tel.  Co.,  91 
U.  S.  603;  Thomson  v.  Shirley,  69  Fed.  Rep. 
484;  Central  Trust  Co.  v.  Wabash,  etc.,  R. 
Co.,  30  Fed.  Rep.  332;  Young  7/.  Northern  Illi- 
nois Coal,  etc.,  Co.,  9  Biss.  (U.  S.)  300;  Pullan 
v.  Cincinnati,  etc.,  Air-Line  R.  Co.,  5  Biss.  (U. 
S.)  237. 

Alabama. — Coffey  v.  Hunt,  75  Ala.  236; 
Falkner  v.  Campbell  Printing  Press,  etc.,  Co., 
74  Al  i.  359;  Johnston  v.  Riddle,  70  Ala.  219; 
Scott  v.  Ware,  65  Ala.  174;  Lehman  v.  Tal- 
lassee  Mfg.  Co.,  64  Ala.  567;  Lovelace  v. 
Webb,  62  Ala.  271;  Hall  v.  Mobile,  etc.,  R. 
Co.,  58  Ala.  10;  Davenport  v.  Bartletl,  9  Ala. 
179. 

California.  —  Locke  v.  Klunker,  123  Cal. 
231;  Freeman  v.  Campbell,  109  Cal.  360. 

District  of  Columbia.  —  Eastern  Trust,  etc., 
Co.  v.  American  Ice  Co.,  14  App.  Cas.  (D.  C.) 
304;  Keyser  v.  Hitz,  4  Mackey  (D.  C.)  179. 

Florida.  —  Wooten  v.  Bellinger,  17  Fla.  289. 

Illinois.  —  Anderson  v.  Strauss,  98  111.  485; 
Mississippi  Valley,  etc.,  R.  Co.  v.  U.  S.  Ex- 
press Co.,  81  111.  534;  Silverman  v.  North- 
western Mut.  L.  Ins  Co.,  5  111.  App.  124. 

Kentucky.  —  Taliaferro  v.  Gay,  78  Ky.  496; 
Woolley  v.  Holt,  14  Bush  (Ky.)  788. 

Maine.  —  Long  v.  Wade,  70  Me.  358;  Noyes 
v.  Rich,  52  Me.  115;  Chase  v.  Palmer,  25  Me. 
341. 

Maryland.  —  Chelton  v.  Green,  65  Md.  272. 


Massachusetts.  —  Gibson  v.  Farley,  16  Mass. 
280;  Fitch  burg  Cotton  Manufactory  Corp.  v. 
Melven.  15  Mass.  208;  Mayo  v.  Fletcher,  14 
Pick.  (Mass.)  525;  Boston  Bank  v.  Reed,  8 
Pick.  (Mass.)  459;  Wilder  v.  Houghton,  1  Pick. 
(Mass.)  89. 

Mississippi.  —  Wathen  v.  Glass,  54  Miss.  382; 
Myers  v.  Estell,  48  Miss.  373;  Whitehead  v. 
Wooten,  43  Miss.  523. 

Missouri.  —  St.  Louis  Nat.  Bank  v.  Field, 
156  Mo.  306;  In  re  Life  Assoc.  of  America,  96 
Mo.  632;  Kennett  v.  Plummer,  28  Mo.  142; 
Armour  Packing  Co.  v.  Wolff,  59  Mo.  App.  665. 

Nebraska.  —  Clark  v.  Missouri,  etc.,  Trust 
Co.,  59  Neb.  53;  Huston  v.  Canfield,  57  Neb. 
345;  Orr  v.  Broad,  52  Neb.  490;  Renaid  v. 
Brown,  7  Neb.  449. 

New  Hampshire. —  Morse  v.  Whitcher,  64 
N.  H.  591. 

New  ferscy.  —  Leeds  v.  Gifford,  41  N.  J.  Eq. 
464. 

New  York.  —  Zeiter  v.  Bowman,  6  Barb. 
(N.  Y.)  133. 

South  Carolina.  —  Reeder  v.  Dargan,  15  S. 
Car.  175. 

Tennessee.  —  Chadbourn  v.  Henderson,  2 
Baxt.  (Tenn.)  460;  Frierson  v.  Blanton,  r 
Baxt.  (Tenn  )  272. 

Vermont.  — Walker  v.  King,  44  Vt.  601. 

Virginia.  —  Clarke  v.  Curtis,  1  Gratt.  (Va.) 
289. 

West  Virginia.  —  Childs  v.  Hurd,  32  W. 
Va.  66. 

Right  to  Rents  until  Actual  Entry  by  Mort- 
gagee —  England.  —  Ex  p.  Living,  I  Deac  I,  38 
E.  C.  L.  343. 

Alabama.  —  Davenport    v.    Bartlett,  9  Ala. 

179. 

District  of  Columbia.  —  Keyser  v.  Hitz,  4 
Mackey  (D.  C.)  179. 

Maine.  —  Long  v.  Wade,  70  Me.  358;  Chase 
v.  Palmer,  25  Me.  341. 

Massachusetts. — Gibson  v.  Farley,  16  Mass. 
280;  Filchburg  Cotton  Manufactory  Corp.  v. 
Melven,  15  Mass.  268;  Mayo  v.  Fletcher, 
14  Pick.  (Mass.)  525;  Boston  Bank  v.  Reed,  8 
Pick.  (Mass.)  459;  Wilder  i.  Houghton,  1 
Pick.  (Mass.)  89. 

Missouri.  —  Armour  Packing  Co.  v.  Wolff, 
59  Mo.  App.  665. 

Rents  Collected  by  Mortgagor  Not  Recoverable 
by  Mortgagee.  —  Rents  and  profits  permitted  by 
the  mortgagee  to  pass  into  the  hands  of  the 
mortgagor  cannot  be  recovered  back  by  the 
mortgagee  even  though  there  be  a  deficiency 
in  the  amount  of  proceeds  of  a  sale.  Keyser 
v.  Hitz,  4  Mackey  (D.  C.)  179. 

Right  of  Mortgagor  to  Proceeds  of  Timber  or 
Crops.  —  Fredonia  Nat.  Bank  v.  Peirin.  172 
Pa.  St.  15;  Moore  v.  Southern  Stales  Land, 
etc.,  Co.,  83  Fed.  Rep.  399;  Woodland  Bank 
v.  Christie,  (Cal.  1900) 62  Pac.  Rep.  400;  Angier 
v.  Agnew,  98  Pa.  Si.  587,  42  Am.  Rep.  624. 
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b.  Right  to  Rents  and  Profits  Transferable. — The  mortgagor's 
right  to  rents  and  profits  is  transferable  and  will  pass  to  his  grantee  or  to 
a  subsequent  mortgagee  to  whom  possession  is  surrendered,1  the  principle 
being  that  the  land'only  is  pledged  and  not  the  rents  and  profits.2 

c.  Limitations  UPON  Right.  —  This  privilege,  however,  is  generally 
regarded  as  subject  to  a  condition  that  a  receiver  thereof  may,  after  the  mort- 
gage is  due,  be  appointed  at  the  instance  of  the  mortgagee,  upon  a  showing 
that  the  property  is  not  worth  the  amount  of  the  debt  and  that  the  mortgagor 
is  insolvent  and  the  rents  are  liable  to  be  collected  by  him  and  diveited  from 
their  legitimate  course.3  But  where  the  rents  and  profits  are  expressly  covered 
by  the  mortgage  the  mortgagor  has  no  right  to  collect  and  appropriate  them.4 
Nor  has  he  a  right  to  appropriate  them  in  a  case  where  he  has  agreed  to  apply 
the  rents  to  the  payment  of  interest5  or  of  a  second  mortgage.6 

5.  Injuries  to  Property  and  Recovery  of  Possession  —  a.  By  or  from  Third 
PARTIES  —  Injuries  to  Property.  —  A  mortgagor  in  possession  or  having  the  right 
to  possession  of  the  property  covered  by  the  mortgage  may  adopt  any  remedy 
to  obtain  redress  for  an  injury  committed  to  such  property  by  another  than 
the  mortgagee  that  would  be  available  if  the  property  were  not  encumbered 
by  a  mortgage.7 


1.  Right  to  Rents  and  Profits  Transferable.  — 

Silverman  v.  Northwestern  Mut.  L.  Ins.  Co.,  5 
III.  App.  124.;  Huston  v.  Canfield,  57  Neb.  345; 
Renard  v.  Brown,  7  Neb.  449;  Syracuse  City 
Bank  v.  Tallman,  31  Barb.  (N.  Y.)  201;  Walker 
v.  Kin?,  44  Vt.  601,  45  Vt.  525. 

Owner  of  Equity  of  Redemption  Has  Right  to 
Rents  and  Profits.  —  The  owner  of  an  equity  of 
redemption  in  mortgaged  lands  is  not  a  judg- 
ment debtor  within  a  rule  that  a  judgment 
debtor  is  liable  for  rents  and  profits  of  real 
estate  sold  upon  execution  or  at  a  judicial  sale 
for  the  year  succeeding  the  sale  during  which 
such  debtor  is  entitled  to  the  possession  of 
such  estate.    Graves  v.  Kent,  67  Ind.  38. 

2.  Only  Land  Pledged,  Not  Rents  and  Profits.  — 
Kountze  v.  Omaha  Hotel  Co  .  107  U.  S.  378. 

3.  Right  to  Collect  Rents  Subject  to  Condition 
—  Kentucky.  —  Douglass  v.  Cline,  12  Bush 
(Ky.)  608. 

Mississippi.  —  Myers  v.  Estell,  48  Miss.  373; 
Whitehead  v.  Wooten.  43  Miss.  523. 

Missouri.  —  St.  Louis  Nat.  Bank  v.  Field, 
156  Mo.  306. 

Nebraska.  —  Huston  v.  Canfield,  57  Neb.  345. 

New  York. — Zeiter  v.  Bowman,  6  Barb. 
(N.  V.)  133. 

Virginia.  —  Clarke  v.  Curtis,  1  Gratt.  (Va.) 
289. 

West  Virginia. — Childs  v.  Hurd,  32  W. 
Va.  66. 

4.  Rents  and  Profits  Covered  by  Mortgage  Not 
Collectible  by  Mortgagor  —  Illinois.  —  Joliet 
First  Nat.  Bank  v.  Illinois  Steel  Co.,  72  111. 
App.  640;  Silverman  v.  Northwestern  Mut.  L. 
Ins.  Co.,  5  111.  App.  124. 

Kentucky.—  Douglass  v.  Cline,  12  Bush  (K  v.) 
608. 

Mississippi.  —  Myers  v.  Estell,  48  Miss.  373; 
Mclntvre  v.  Whitfield,  13  Smed.  &  M. 
(Miss.)  88. 

Missouri.  —  St.  Louis  Nat.  Bank  v.  Field, 
156  Mo.  306. 

New  York.  —  Syracuse  City  Bank  v.  Tall- 
man,  31  Barb.  (N.  Y.)  201;  Zeiter  v.  Bowman, 
6  Birb.  (N.  Y.)  133. 

Validity  of  Agreement  as  to  Rents  and  Profits. 


—  The  general  rule  that  a  mortgagor,  until 
interfered  with  by  the  mortgagee,  has  the  right 
to  the  earnings  and  profits  of  the  mortgaged 
property,  and  that  any  income  derived  from  it 
becomes  the  property  of  the  mortgagor,  does 
not  hinder  the  parties  from  agreeing  that  such 
income,  though  it  does  nol  come  into  existence 
until  after  the  execution  of  the  contract,  may 
be  covered  by  it  so  as  to  make  whoever  re- 
ceived it  a  trustee  for  him  who  is  entitled  to  it. 
Pullan  v.  Cincinnati,  etc.,  Air-Line  R.  Co.,  5 
Biss.  (U.  S.)  237.  Compare  Pennock  v.  Coe,  23 
How.  (U.  S.)  117. 

5.  Agreement  to  Apply  Rents  to  Payment  of  In- 
terest. —  McVicar  v.  Denison,  81  Mich.  348. 

6.  Agreement  to  Apply  Rents  to  Payment  of 
Second  Mortgage. —  Borel  v.  Kappeler,  79  Cal. 
342. 

7.  Right  of  Action  for  Injuries  to  Mortgaged 
Property — ■  Alabama. —  Turner  Coal  Co.  v. 
Glover,  101  Ala.  289;  Knox  v.  Easton.  38  Ala. 
345- 

Connecticut.  —  Chamberlain  v.  Thompson, 
10  Conn.  243,  26  Am.  Dec.  390. 

Illinois.  —  Frankenlhal  v.  Mayer,  54  111. 
App.  160. 

Maine.  —  At  wood  v.  Moose  Head  Paper,  etc.. 
Co.,  85  Me.  379;  Marden  v.  Jordan,  65  Me.  9, 
Bird  v.  Decker,  64  Me.  550. 

Maryland.  —  Arnd  v.  Amling,  53  Md.  192; 
Annapolis,  etc.,  R.  Co.  v.  Gantt,  39  Md.  115. 

Massachusetts.  —  Gooding  v.  Shea,  103  Mass. 
360,  4  Am.  Rep.  563;  Sparhawk  v.  Bagg,  16 
Gray  (Mass.)  583. 

Missouri.  —  Logan  v.  Wabash  Western  R. 
Co..  43  Mo.  App.  71. 

New  Hampshire.  —  Morse  v.  Whitcher,  64  N. 
H.  590. 

New  Jersey.  — Woodside  v.  Adams,  40  N.  J. 
L.  417;  Jackson  v.  Turrell,  39  N.  J.  L.  329. 

Pennsylvania.  —  Schuylkill  Nav.  Co.  v. 
Thoburn,  7  S.  &  R.  (Pa.)  411. 

Vermont.  —  Pet  kins  v.  West,  55  Vt.  265. 

Canada.  —  Piatt  v.  Grand  Trunk  R.  Co.,  12 
Ont.  119. 

Right  to  Recover  Exclusive.  —  Gooding  v. 
Shea,  103  Mass.  360,  4  Am.  Rep.  563;  Wood- 
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Recove-.y  of  Possession.  —  Until  the  condition  of  the  mortgage  is  broken  and  the 
mortgage  absolutely  foreclosed  the  mortgagor  may  maintain  a  real  action  to 
recover  the  possession  of  the  mortgaged  premises.1 

b.  BY  OR  FROM  MORTGAGEE  —  Injuries  to  Property. — •  Where  the  mortgagee 
is  not  in  possession  of  the  mortgaged  property  the  mortgagor  has  a  right  to 
recover  against  him  for  injuries  to  the  property,  or  to  prevent  him  from 
injuring  it.3  Where,  however,  the  mortgagee  is  in  possession  neither  the  mort- 
gagor nor  any  one  standing  in  his  place  can  maintain  trespass  against  the 
mortgagee  or  one  claiming  under  him  who  has  lawfully  or  peaceably  acquired 
possession. 3 

Recovery  of  Possession  from  Mortgagee.  —  Where  the  possession  of  the  mortgagee 
is  Uwful  or  peaceable  neither  the  mortgagor  nor  any  one  standing  in  his  [dace 
can  recover  possession  of  the  mortgaged  premises  from  the  mortgagee  or  one 
claiming  under  him  until  the  debt  is  paid  or  the  condition  performed.4 

6.  Right  to  Accounting. — The  mortgagor  and  those  claiming  under  him 
are  entitled  to  an  accounting  from  a  mortgagee  in  possession  under  the  mort- 
gage and  his  representatives.5 

7.  Right  to  Redeem  — The  right  of  a -mortgagor  to  redeem  after  the  con- 
dition of  a  mortgage  is  broken  is  dealt  with  under  another  title.6 

8.  Right  to  and  Necessity  of  Reconveyance — a.  Where  Mortgage  Does 
Not  Pass  TITLE.  —  Where  the  mortgage  is  looked  upon  as  a  mere  lien,  and 
has  been  discharged  according  to  law,  it  is  functus  officio  and  no  reconveyance 
is  necessary.7 

b.  Where  Mortgage  Passes  Title  —  Effect  of  Payment  at  Time  Fixed. — 
In  jurisdictions  where  the  legal  title  passes  by  the  mortgage  if  payment 
of  indebtedness  is  made  by  the  mortgagor,  or  some  one  acting  in  his 
behalf,  at  or  before  the  day  fixed  therefor,  the  legal  title  of  the  mortgagee  is 
extinguished,  and  no  release,  reconveyance,  or  other  act  upon  the  part  of  the 
mortgagee  is,  as  a  general  rule,  necessary  to  revest  the  estate.8    So  where 

ward  v.  Pickett,  8  Gray  (Mass.)  617.    And  see  Ejectment.  —  Dunning  v.  Fisher,  20  Hun  (N. 

generally  the  titles  Crops,  vol.  S,  p.  301;  Fix-  V.)  179. 

tores,  vol.  13,  p.  594.                                     •  A  Purchaser  at  a  Sale  on  a  Judgment  against 

1.  Right  to  Recover  Mortgaged  Premises. —  the  mortgagor  obtained  subsequently  to  the 
Duval  v.  McLoskey,  I  Ala.  708;  Brown  v.  mortgage  cannot  maintain  ejectment  against 
Snell,  6  Fla.  741;  Hall  v.  Lance,  25  111.  277;  a  mortgagee  in  possession,  after  default,  until 
tfuckrns  v.  Straw,  34  Me.  166;  Ellison  v.  the  debt  is  paid.  Doe  v.  Tunnell,  1  Houst. 
Daniels,  11  N.  H.  274;  Van  Slyke  v.  Shelden,  (Del.)  320;  Jevvett  v.  Tomlinson,  137  Ind.  326. 
9  Barb.  (N.  Y.)  278.  5.  Right  to  Accounting  in  General.  —  See  the 

2.  Injuries  by  Mortgagee  Not  in  Possession. —  titles  Equity  of  Redemption,  vol.  11,  p.  205, 
Hill  v.  Givin,  51  Cal.  47;  Morse  v.  Whitcher,  Foreclosure  of  Mortgages,  vol.  13,  p.  776. 
64  N.  H.  591;  Great  Falls  Co.  7/.  Worsier,  15  Who  Entitled  to  Accounting  —  Subsequent  In- 
N.  H.  412;  Buchanan  v.  Monroe,  22  Tex.  537;  cumbrancers.  —  Coppringz<.  Cooke,  1  Vera.  270; 
H0I501  v.  Treat,  7  Wis.  263.  Phillipps  v.  Prout,  12  Manitoba  143;  Gray  v. 

3.  Injuries  by  Mortgagee  in  Possession.  —  Jones  Nelson,  77  Iowa  63;  Richardson  v.  VVallis,  5 
v.  Smith,  79  Me.  446;  Gilmin  v.  Wills,  66  Me.  Allen  (Mass.)  78;  Ten  Eyck  v.  Casad,  15  Iowa 
273;  Hatch  v.  Dwight,  17  Mass.  289,  9  Am.  524. 

Dec.  145;  Howe  v.  Lewis,  14  Pick.  (Mass.)  Subsequent  Judgment  Creditors.  —  Mallalieu  v. 

329;  Wilson  v.  Martin,  40  N.  H.  88;  Chellis  Wickham,  42  N.  J.  Eq.  297;  Lockard  v.  Hen- 

v.  Stearns,  22  N.  H.  312.    Compare  Taylor  v.  drickson,  (N.  J.  1892)  25  Ail.  Rep.  512. 

Townsend,  8  Mass.  411,  5  Am.  Dec.  107.  Right  of  Attaching  Creditor  to  Statutory  Account. 

4.  For  a  full  discussion  of  this  subject  see  —  Fair  v.  Dudley,  21  N.  H.  372;  Kimball  v. 
the  title  Ejectment,  vol.  10,  p.  502,  and  the  Morrison,  40  N.  H.  117;  Bryant  v.  Morrison, 
following  cases!  44  N.  H.  288. 

Ejectment  Not  Maintainable  until  Debt  Is  Paid.  Who  Chargeable  as  Mortgagee  in  Possession.  — 

—  Hildreth  v.  James,  109  Cal.  299;  Dougherty  See  infra,  this  title,  Rights  and  Liabilities  of 

v.  Kercheval.  i  A.  K.  Marsh.  (Ky.)  52;  Martin  Mortgagee  —  r.  a.  (2)  What  Constitutes  Mortgagee 

v.  Fridlev,  23  Minn.  13;  Olmsted  v.  Elder,  2  Possession. 

Sandf.  (N.  Y.)  325.  6.  Right  to  Redeem.  —  See  the  title  Equity  of 

In  the  Absence  of  a  Reconveyance  the  mort-  Redemption,  vol.  ir,  p.  219. 

gagor  cannot,  after  defaull,  maintain  eject-  7.  No  Reconveyance  Necessary  Where  Mortgage 

ment.    Mahon  v.  Gannon,  19  Nova  Scotia  218,  Is  Only  Lien.  —  Ledyard  v.  Chapin,  6  Ind.  320; 

7  Can.  L.  T.  325.  Caruthers  v.  Humphtey,  T2  Mich  270, 

Heirs  of  Mortgagor  in  Default  Cannot  Maintain  8.  Where  Mortgage  Passes  Title  —  Payment  at 
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the  mortgage  is  conditioned,  not  for  the  payment  of  an  indebtedness,  but  for 
the  performance  of  some  act,  a  performance  as  required  by  the  mortgage  will 
revest  co  instanti  the  title,1  though  it  has  been  held  that  a  reconveyance  is 
necessary.2  So  also  in  jurisdictions  where  title  passes  under  the  mortgage  it  is 
held  that  the  mortgagee's  title  is  extinguished  upon  payment  or  tender  of  the 
debt  to  the  mortgagee,  whether  before  or  after  condition  broken,  and  that  the 
interest  in  the  land  revests  in  the  mortgagor  by  mere  operation  of  law ;  3  though 
it  has  been  held  that  after  a  default  a  reconveyance  is  necessary.4 

c.  Nature  of  Reconveyance.  —  In  case  of  a  reconveyance  from  a 
mortgagee  to  the  mortgagor  the  mortgagor  is  not  entitled  to  a  reconveyance 
of  more  than  the  interest  mortgaged  by  him.5 

9.  Right  to  Surplus  under  Foreclosure  Sale  —  Mortgagor's  Eight.  —  After  pay- 
ment of  the  mortgage  debt  any  surplus  arising  from  the  mortgaged  property 
sold  under  foreclosure  belongs  to  the  mortgagor,  his  heirs  or  devisees.6  This 
right  to  the  surplus,  however,  does  not  exist  where  the  mortgagor  has  parted 
entirely  with  his  interest  in  the  property,  since  in  such  case  his  grantees,  who 
stand  in  his  place,  are  entitled  to  the  surplus.7  Moreover  the  mortgagor's 
right  is  postponed  to  that  of  junior  mortgagees  who  have  a  right  to  the  sur- 
plus to  the  extent  of  their  interests  as  against  the  mortgagor.8    So  also  his 


Time  Specified  —  England.  —  Burgoign  v.  Spur- 
ling,  Cro.  Car.  283;  Downe  v.  Morris,  3  Hare 
405- 

Alabama.  —  Harrison  v.  Hicks,  I  Port.  (Ala.) 
423,  27  Am.  Dec.  638. 

Illinois.  —  Crain  McGoon,  86  111.  431,  29 
Am.  Rep.  37. 

Massachusetts.  —  Erskine  v.  Townsend,  2 
Mass.  493,  3  Am.  Dec.  71;  Doody  v.  Pierce,  9 
Allen  (Mass.)  141;  Joslvn  v.  Wyman,  5  Allen 
(M  ass.)  62 ;  Grover  v.  Flye,  5  Alien  (Mass  )  5-13 1 
Merrill  v.  Chase,  3  Allen  (Mass.)  339;  Crosby 
v.  Leavitt,  4  All?n  (Mass.)  410;  Richardson  v. 
Cambridge,  2  Allen  (Mass.)  118,  79  Am.  Dec. 
767;  Parks  v.  Hall,  2  Pick.  (Mass.)  206;  Wade 
v.  Howard,  11  Pick.  (Mass.)  289. 

New  York. — 'Cameron  v.  Irwin,  5  Hill  (N. 
Y.)  272. 

Pennsylvania.  —  Anderson  v,  -Neff,  11  S.  & 
R.  (Pa.)  223. 

1.  Performance  as  Required  Revests  Title.  — 
Munson  v.  Munson,  30  Conn.  425;  Merrill  v. 
Chase,  3  Allen  (Mass.)  333;  Furbush  v.  Good- 
win, 25  N.  H.  425;  Nichols  v.  Cabe,  3  Head 
(Tenn.)  92. 

2.  Necessity  of  Reconveyance.  —  Harrison  v. 
Owen,  1  Atk.  520:  Gilen  v.  Roman  Catholic 
Eiscopal  Corp.,  7  Oni.  146;  Barker  v.  Bell,  37 
Ala.  354;  Smith  v.  Doe,  26  Miss.  291. 

An  Entry  of  Satisfaction  in  Mississippi  is  statu- 
torily equivalent  to  a  reconveyance.  Griffin 
r'.  Lovell,  42  Miss.  402;  Wolfe  v.  Doe,  13 
Smed.  &  M.  (Miss.)  103,  51  Am.  Dec.  147. 

Rule  in  Tennessee. —  It  was  said  in  Caiter 
v.  Taylor,  3  Head  (Ten  1.)  30,  that  technically 
the  legal  title  could  only  reinvest  by  a  recon- 
veyance, but  that  it  was  well  settled  that  it 
could  not  be  set  up  against  the  mortgagor  after 
the  debt  secured  by  the  mortgage  was  paid  off 
by  him,  even  at  law,  but  that  if  a  stranger  to 
the  deed  had  paid  il  off  he  would  be  regarded 
as  assignee  and  might  use  it  for  his  protection 
in  a  suit  brought  against  him  for  the  land. 
Citing  Peltz  v.  Clarke,  5  Pet.  (U.  S.)  482. 

Compelling  Satisfaction  on  Record.  —  See  infra, 
this    title,    Extinguishment    of   Mortgages  — 


Methods  of  Canceling — By  Entry  of  Discharge 
ttpon  Record. 

3.  Interest  Revests  by  Operation  of  Law.  — 
Paxon  v.  Paul,  3  Har.  &  M.  (Md.)  399;  Morgan 
v.  Davis,  2  Har.  &  M.  (Md.)  7;  Pease  v.  Pilot 
Knob  Iron  Co.,  49  Mo.  124;  McNair  v.  Picotte, 
33  Mo.  57;  Robinson  v.  Leavitt,  9  N.  H.  73; 
Southerin  v.  Mendum,  5  N.  H.  420;  Willard 
v.  Harvey,  5  N.  H.  2^2;  Swett  v.  Horn,  1  N. 
H.  332. 

4.  Necessity  of  Reconveyance  After  Default.  — 

Cross  v.  Robinson,  21  Conn.  379;  Doton  v. 
Russell,  17  Conn.  146;  Smith  v.  Vincent,  15 
Conn.  1,  38  Am.  Dec.  52;  Porter  v.  Seeley,  13 
Conn.  564;  Camp  v.  Smith,  5  Conn.  80;  Roath 
v.  Smith,  5  Conn.  136;  Phelps  v.  Sage,  2  Day 
(Conn.)  151;  Currier  Gale,  9  Allen  (Mass.) 
522;  Crosby  v.  Leavitt,  4  Allen  (Mass.)  410. 

5.  Nature  of  Reconveyance.  —  Hall  v.  Arnott,  So 
Cal.  348;  Walbridge  <:•.  Hammack,  18  D.  C.  154. 

6.  Sales  under  Foreclosure  Decree.  —  See  ihe 
title  Judicial  Sales,  vol.  17,  p.  948;  and  9 
Encyc.  of  Pl.  and  Pr.,  p.  501,  article  Fore- 
closure of  Mortgages. 

Right  to  Surplus  under  Foreclosure  Sale  — 
Mortgagor's  Right.  —  Ellis  v.  Southwell,  29  111. 
549;  Mullanphy  v.  Simpson.  3  Mo.  492;  Day 
v.  New  Lots,  107  N.  Y.  148;  Marshall  v.  Davies, 
78  N.  Y.  414;  Clarkson  v.  Skidmore,  46  N.  V. 
297;  Franklin  v.  Van  Colt,  11  Paige  (N.  Y.) 
129:  Betlis  v.  Townsend,  61  Cal.  333. 

The  Effect  of  a  Statute  Providing  that  the  Mort- 
gagee Shall  Be  Possessed  of  the  Money  Arising  from 
a  Sale  of  the  mortgaged  property  upon  trust  to 
pay  costs  and  charges  and  the  principal  and 
interest  of  the  debt,  and  to  pay  the  surplus,  if 
any,  to  the  mortgagor,  is  to  constitute  the  mort- 
gagee an  express  trustee  of  the  proceeds  of 
sale  for  which  he  must  account  to  the  mort- 
gagor. Biggs  v.  Freehold  Loan,  etc.,  Co.,  26 
Ont.  App.  232. 

7.  Owner  of  Equity  of  Redemption  Entitled  to 
Surplus.  —  Smith  v.  Smith,  13  Mich.  258;  Frank- 
lin v.  Van  Cott,  11  Paige  (N.  Y.)  129. 

8.  Junior  Mortgagees'  Right  to  Surplus.  — 
Baker  v.  Gladden,  72  Ga.  469;  Brown  v.  Crock- 
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right  may  be  postponed  to  that  of  a  judgment  creditor,1  to  an  incumbranci  r 
not  made  a  party  to  the  foreclosure  suit,*  or  to  a  person  holding  a  statutory 
lien.3 

Distribution  of  Surplus  by  Court.  —  It  is  the  duty  of  the  court,  therefore,  in  a 
foreclosure  suit  to  provide  for  the  equitable  disposition  or  distribution  of  the 
surplus,'1  which  must  be  distributed  among  those  entitled  to  it  in  the  order 
of  their  priority,5  for  which  purpose  the  court  may  ascertain  what  are  liens 
upon  the  property,"  those  persons  considering  that  they  have  a  lien  being 
entitled  to  come  in  and  claim  the  surplus.7 

10.  Liability  for  Rent  While  in  Possession.  —  Until  the  mortgagee  takes 
actual  possession  the  mortgagor  is  not  liable,  without  an  express  covenant  to 
that  effect,  to  pay  rent.8  And  in  jurisdictions  where  the* mortgagee  is  unable 
to  recover  .possession  of  real  property  without  a  legal  foreclosure  it  has  been 
held  that  before  actual  possession  taken  a  covenant  to  pay  rent  to  the  mort- 
gagee cannot  be  enforced.9 

11.  Liability  for  Injury  to  Premises.  — -A  mortgagor  in  possession  is  civilly 
liable  for  any  act  done  to  or  on  mortgaged  premises  that  will  impair  their 
value  as  a  security.10    And  in  one  jurisdiction  at  least  it  is  a  criminal  offense 


ston  Agricultural  Assoc.,  34  Minn.  545;  Koch 
v.  Purcell,  45  N.  Y.  Super.  Ct.  162;  Mutual  L. 
Ins.  Co.  v.  Bo  wen,  47  Barb.  (N.  Y.)  618;  Van 
Slyke  v.  Van  Loan,  26  Hun  (N.  Y.)  344.  But 
see  Winslow  v.  McCall,  32  Barb.  (N.  Y.)  241. 

1.  Dempsey  v.  Bush,  18  Ohio' St.  376. 

2.  Ellis  v.  Southwell,  29  111.  549. 

3.  Livingston  v.  Mildrum,  19  N.  Y.  440. 

4.  Distribution  of  Surplus  by  Court.  —  Ellis  v. 
Southwell,  29  111.  549;  Mutual  L.  Ins.  Co.  v. 
Bowen,  47  Barb.  (N.  Y.)  6t8;  Van  Slyke  v.  Van 
Loan,  26  Hun  (N.  Y.)  344. 

Sale  for  Instalment.  —  A  surplus  arising  from 
a  sale  for  an  instalment  may  in  Georgia  be  in- 
vested under  the  direction  of  the  court  to  meet 
instalments  not  yet  due.  Hatcher  v.  Chancey, 
71  Ga.  689. 

5.  Priority  of  Lien  Affects  Distribution.  —  Clark 
v.  Carnall,  18  Ark.  209;  Opdyke  v.  Crawford, 
19  Kan.  604;  Ex  p.  Allen,  2  N.  J.  Eq.  388; 
Clarkson  v.  Skidmore,  46  N.  Y.  297;  Loucks 
v.  Van  Allen.  (Supm.  Ct.  SDec.  T.)  11  Abb.  Pr. 
N.  S.  (N.  Y.)  427;  Eleventh  Ward  Sav.  Bank 
v.  Hay,  (C.  PI.  Spec.  T.)  55  How.  Pr.  (N.  Y.) 
444- 

Order  of  Distribution. —  Reybold  v.  Herdir.an, 
2  Del.  Ch.  34;  Baker  v.  Gladden,  72  Ga,  469; 
Opdyke  v.  Crawford,  19  Kan.  604;  Clarkson 
v.  Skidmore,  46  N.  Y.  297. 

The  Surplus  Becomes  Personalty  in  case  of  the 
death  of  the  person  entitled  thereto  before  its 
distribution.    Smith  v.  Smith,  13  Mich.  258. 

6.  Ascertainment  of  Liens.  —  Opdyke  v.  Craw- 
ford, 19  Kan.  604;  Ex  p.  Allen,  2  N.  J.  Eq.  388. 

Costs  and  Expenses  of  Distribution  Chargeable 
to  Surplus.  —  Oppenheimer  v.  Walker,  3  Llun 
(N.  Y.)  30. 

7.  Lienholders  Entitled  to  Claim  Surplus.  — 
Smith  v.  Smith,  13  Mich.  258;  Ex  p.  Allen,  2 
N.  J.  Eq.  388;  Husted  v.  Dakin,  (Supm.  Ct, 
Spec.  T.)  17  Abb.  Pr.  (N.  Y.)  137;  Loucks  v. 
Van  Allen,  (Supm.  Ct.  Spec.  T.)  n  Abb.  Pr. 
N.  S.  (N.  Y.)  427;  Mulual  L.  Ins.  Co.  v. 
Bowen,  47  Barb.  (N.  Y.)6i8;  King  v.  West, 
(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N.  Y.)  333; 
Franklin  v.  Van  Cott,  11  Paige  (N.  Y.)  129. 

Notice  of  Presentation  of  a  Claim  for  Surplus 
Money  should  he  given  to  all  persons  who  may 
have  a  right  thereto.     Smith  v.  Smith,  13 


Mich.  258;  Franklin  v.  Van  Cott,  n  Paige  (N. 
Y.)  129. 

Persons  Claiming  Surplus  Entitled  to  Reference. 

—  Ex  p.  Allen,  2  N.  J.  Eq.  388;  Franklin  v. 
Van  Cott,  11  Paige  (N.  Y.)  129. 

8.  Not  Liable  to  Pay  Rent.  —  Willis  v.  Eastern 
Trust,  etc.,  Co.,  169  U.  S.  295;  Eastern  Trust, 
etc.,  Co.  v.  American  Ice  Co.,  14  App.  Cas. 
(D.  C.)  304;  Murray  v.  Riley,  140  Mass.  490; 
Moss  v.  Gallimore,  1  Dougl.  279;  Larned  v. 
Clarke,  8  Cush.  (Mass.)  29. 

Contract  Is  to  Pay  Interest,  Not  Rent.  —  Gil- 
man  z>.  Illinois,  etc.,  Tel.  Co.,  91  U.  S.  603. 

9.  Covenant  to  Pay  Rent  Only  Enforceable 
Where  Title  Passes.  —  Teal  7/.  Walker,  in  U.S. 
242;  Thomson  71.  Shirley,  69  Fed.  Rep.  484; 
Freeman  v.  Campbell,  109  Cal.  364.  Compart 
Hazeltine  v.  Granger,  44  Mich.  503;  Wagar  v. 
Stone,  36  Mich.  364. 

10.  Liability  of  Mortgagor  for  Waste  —  Eng- 
latid,  —  Goodman  v.  Kine,  8  Beav.  379;  King 
v.  Smith,  2  Hare  239. 

United  States.  —  Hutchins  v.  King,  1  Wall. 
(U.  S.,  53- 

Alabama.  — Coker  v.  Whitlock,  54  Ala.  180. 
California.  —  Robinson  v.  Russell,  24  Cal. 
467. 

Connecticut.  —  Cooper  v.  Davis,  15  Conn. 
556. 

Illinois.  —  Dorr  v.  Dudderar,  88  111.  107; 
Nelson  v.  Pinegar,  30  111.  473. 
Kentucky.  —  Harris  v.  Bannon,  78  Ky.  568. 
Maine.  —  Stowell  v.  Pike,  2  Me.  387.' 
Maryland.  —  Salmon    v.    Clagett,   3  Bland 
(Md.)  '125. 

Massachusetts.  —  Page  v.  Robinson,  10  Cush. 
(Mass.)  102;  Hapgood  v.  Blood,  n  Gray 
(Mass.)  400. 

New  Hampshire.  ■ —  Sanders  v.  Reed,  12  N. 
H.  558;  Smith  v.  Moore,  n  N.  H.  55;  Petten- 
gill  v.  Evans,  5  N.  H.  54. 

New  York.  —  Mutual  L.  Ins.  Co.  v.  Bigler, 
79  N.  Y.  568;  Van  Pelt  v.  McGraw,  4  N.  Y. 
no;  Peterson  v.  Clark,  15  Johns.  (N.  Y.)  205; 
Lane  v.  Hitchcock,  14  Johns.  (N.  Y.)  213; 
Watson  v.  Hunter,  5  Johns.  Ch.  (N.  Y.)  169,  9 
Am.  Dec.  295. 

Rhode  Island.  —  Waterman  v.  Matteson,  4  R. 
I  539. 
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for  a  mortgagor  to  remove  any  building  situate  upon  mortgaged  premises, 
with  intent  to  impair  or  lessen  the  value  of  the  mortgage,  without  the  consent 
of  the  mortgagee  and  to  his  prejudice.1 

12.  Estoppel.  —  The  general  doctrine  of  estoppel  is  applicable  to  the 
mortgagor.2  Thus,  the  mortgagor,  is  estopped  from  denying  the  validity 
and  bona  fides  of  the  mortgage  wnen  he  has  tortiously  represented  facts  to 
or  concealed  them  from  the  mortgagee  or  a  third  person,  with  the  design  of 
influencing  the  mortgagee  to  accept  the  mortgage,  or  such  third  person  to 
act  or  refrain  from  acting  with  respect  to  it,  and  the  mortgagee  or  such  per- 
son has  relied  upon  the  representation  or  concealment.3  So  against  an 
innocent  purchaser  and  holder  of  an  evidence  of  debt  secured  by  a  mortgage 
the  mortgagor  is  estopped  from  making  a  defense  against  the  mortgage  that 
cannot  be  made  against  the  evidence  of  debt  secured  by  it.4  So  where  the 
mortgage  contains  covenants  for  title  the  mortgagor  is  estopped  frcm  denying 
his  title  or  from  negativing  his  right  to  mortgage  the  property  or  frcm  claim- 
ing adversely  to  the  mortgagee.5  So  the  mortgagor  may  be  estopped  by 
recitals  in  the  mortgage  from  denying  title  to  the  property  purporting  to  be 
conveyed.6 

X.  Personal  Liability  for  Indebtedness  —  1.  In  General.  ■ —  The  circum- 
stances which  render  the  mortgagor  personally  liable  to  pay  the  indebtedness 
secured  by  a  mortgage  are  the  existence  of  some  separate  obligation  or 
express  acknowledgment  of  indebtedness  outside  the  mortgage,  or  the  mort- 
gage must  itself  contain  a  covenant  or  express  promise  to  pay  the  indebted- 
ness.7   It  is  not  sufficient  to  make  the  mortgagor  personally  liable  that  the 


Vermont.  —  Harris  v.  Haynes,  34  Vt.  220; 
Langdon  v.  Paul,  22  Vt.  205. 

Wisconsin.  —  Scott  v.  Webster,  50  Wis.  53; 
Fairbank  v.  Cudworth,  33  Wis.  358. 

As  to  what  acts  constitute  waste  and  the 
remedies  therefor,  see  generally  the  title 
Waste. 

1.  Criminal  Offense  to  Remove  Building  from 
Mortgaged  Land. —  In  Minnesota  under  Laws 
1869,  c.  64,  the  removal  of  a  building  under 
the  circumstances  stated  in  the  text  is  punish- 
able, but  the  removal  of  a  building  by  the 
mortgagor  in  performance  of  his  duty  to  the 
public  to  remove  the  nuisance  does  not  make 
him  liable  to  prosecution  under  the  act. 
Chute  v.  Stale,  19  Minn.  271. 

2.  Doctrine  of  Estoppel  in  General.  —  See  the 
title  Estoppel,  vol.  11,  p.  385. 

3.  Estoppel  as  to  Assignee  of  Mortgage.  — 
Smith  Newton,  38  111.  230;  Bush  v.  Cush- 
man,  27  N.  J.  Eq.  131;  Lesley  v.  Johnson,  41 
Barb.  (N.  Y.)  359;  Hoefflerr.  Westcott,  15  Hun 
(N.  Y.)  243;  Morris  v.  Wood,  14  Hun  (N.  Y.) 
196;  Hutchison  v.  Gill,  gi  Pa.  St.  253. 

Estoppel  as  to  Mortgagee.  —  London  Freehold, 
etc.,  Co.  v.  Suffisld,  (1897)  2  Ch.  608;  Kelley  v. 
Fisk,  no  Ind.  552.  Compare  Wail  v.  Cockerell, 
10  H.  L.  Cas.  229. 

How  Far  Feme  Covert  Can  Deny  Validity  of 
Mortgage  Executed  by  Her. —  Blandy  v.  Kimber, 
24  Beav.  148;  Rogers  v.  LTnion  Cent.  L.  Ins. 
Co.,  in  Ind.  343,  60  Am.  Rep.  701. 

Validity  of  Mortgage  by  Married  Woman.  — 
See  generally  the  titles  Husband  and  Wife, 
vol.  15,  p.  785;  Separate  Property  of  Mar- 
ried Women. 

A  Certificate  of  No  Offset  or  Defense  given  by 
the  mortgagor  will  not  estop  him  from  setting 
up  the  fraud  of  the  mortgagee  in  procuring 
the  mortgagor's  execution  of  the  mortgage 


when  the  certificate  itself  is  obtained  by  fraud. 
Wilcox  7.  Howell,  44  N.  Y.  398. 

Facts  Not  Relied  upon  by  a  Third  Person  do 
not  estop  the  mortgagor  from  denying  the 
validity  of  a  mortgage.  Eitel  v.  Bracken,  38 
N.  Y.  Super.  Ct.  7. 

4.  Hayden  v.  Snow,  14  Fed.  Rep.  70;  Paige 
v.  Chapman,  58  N.  H.  333. 

5.  Estoppel  by  Mortgage  Containing  Covenant* 
in  General.  —  See  the  title  Esi  oriEL,  vol.  11,  p. 
402,  and  in  addition  the  following  cases: 

Mortgagor  Estopped  to  Set  Up  Title  in  Himself. 
—  Lincoln  v.  Emerson,  icS  Ma;s.  87. 

Estoppel  to  Deny  Right  to  Mortgage.  —  Skelton 
v.  Scott,  18  Hun  (N.  V.)  375. 

Estoppel  to  Deny  Title  of  Mortgagee  or  His  As- 
signee.—  Cross  v.  Robinson,  21  Conn.  379. 

Estoppel  to  Set  Up  Prior  Mortgage.  —  Fisher  v. 
Milmine,  94  111.  328. 

6.  Effect  of  Recitals  as  Estoppel.  —  Usina  v. 
Wilder,  58  Ga.  178. 

7.  In  Genera]  —  Necessity  of  Covenant  or  Ex- 
press Promise  to  Pay, —  Van  Orden  v.  Durham, 
35  Cal.  136;  Shafer  v.  Bear  River,  etc.,  Warer, 
etc..  Co.,  4  Cal.  294;  Smith  v.  Stewart,  6 
Blackf.  (Ind.)  162;  Weil  v.  Churchman,  52 
Iowa  255;  Chittenden  v.  Gossage,  18  Iowa 
157;  Halderman  &.  Woodward,  22  Kan.  734; 
Spencer  v.  Spencer,  95  N.  Y.  353,  Culver  v. 
Sisson,  3  N.  Y.  264;  Coleman  v.  Van  Rens- 
selaer, (Supm.  Ct.  Spec.  T.)  44  How.  Pr.  (N. 
Y.)  368;  Pearman  v.  Hyland,  22  U.  C.  Q.  P. 
202;  Jackson  v.  Yeomans,  19  U.  C.  C.  P.  394, 
28  U.  C.  Q.  B.  307.  But  see  Chase  v.  Ewing, 
51  Barb.  Tn.  Y.)  597. 

Unqualified  Admission  of  Indebtedness  Equiva- 
lent to  Express  Covenant.  —  Elder  v.  Rouse,  15 
Wend.  (N.  Y.)  21S;  Couger  v.  Lancaster,  6 
Yerg.  (Tenn.)  477. 
A  Mortgage  by  a  Partner  containing  no  per- 
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mortgage  recites  an  indebtedness 1  or  a  consideration,2  or  that  the  mort- 
gage is  defeasible  upon  the  payment  of  a  sum  of  money.3  Neither  where  the 
indebtedness  secured  is  that  of  a  third  person  is  it  sufficient  that  the  mortgage 
contains  a  clause  confessing  judgment  for  the  amount  of  such  indebtedness.4 
These  principles  have  in  some  jurisdictions  been  incorporated  into  statutes,5 
though  it  has  been  doubted  whether  the  statutes  have  any  application  in  a 
case  where  there  was  a  pre-existing  debt,  and  a  mortgage  without  bond, 
separate  instrument,  or  covenant,  was  taken  as  collateral  thereto.6 

Express  Obligation  Not  Merged  in  Mortgage. — The  fact  that  the  payment  of  an 
express  obligation  is  collaterally  secured  by  the  mortgage  does  not  destroy 
the  personal  liability  of  the  mortgagor,7  since  the  obligation  has  an  existence 
independent  of  the  mortgage  which  will  enable  it  to  retain  its  validity  not- 
withstanding a  release,  discharge,  or  the  total  invalidity  of  the  mortgage.8 

Moreover  the  Pendency  of  Foreclosure  Proceedings  does  not  destroy  the  liability  of 
the  mortgagor,  since  such  pendency  is  no  defense  to  an  action  to  recover  the 
indebtedness.9 

2.  Liability  for  Deficiency  After  Foreclosure  Sale.  —  Where  mortgaged 
premises  have  been  sold  and  the  proceeds  fall  short  of  the  indebtedness  for 
which  the  mortgagor  is  liable  on  his  personal  contract,  the  mortgagor  is  liable 
to  a  deficiency  judgment  in  the  foreclosure  suit,10  or  in  an  action  for  the 


sonal  covenant  for  the  liabilities  of  the  firm 
renders  him  liable  as  a  surety  but  not  as  a 
principal.  London,  elc,  Bank  v.  Smith,  101 
Cal.  415. 

Eelease  of  One  of  Parties  to  Note.  —  An  express 
covenant  to  pay  a  sum  of  m oney  specified  in  a 
note  made  by  the  mortgagor  and  a  third  party 
secured  by  the  mortgage  is  not  abrogated  by 
the  release  of  the  third  party  upon  his  obliga- 
tion on  the  note.    Walls  v.  Baird,  91  Ind.  429. 

The  Joinder  of  a  Father  and  Son  in  a  Mortgage 
of  the  father's  eslate  does  not,  in  the  absence 
of  a  covenant  to  pay  an  indebtedness  for 
which  the  father  is  personally  liable,  bind  the 
personal  property  of  the  son.  Lloyd  v. 
Thursby,  9  Mod.  463. 

Married  Woman.  —  A  personal  covenant  of 
mortgagors  to  pay  the  debt  secured  by  the 
mortgage  does  not  bind  the  wife  of  the  mort- 
gagor who  joined  in  the  mortgage  of  her  hus- 
band's property.  Kitchell  v.  Mudgeit,  37 
Mich.  81. 

1.  Eecitals  of  Indebtedness  in  Mortgage  Not 
Conclusive  Evidence  Thereof.  —  Shafer  v.  Bear 
River,  etc.,  Water,  etc.,  Co.,  4  Cal.  294;  Keeler 
v.  Keeler,  11  N.  J.  Eq.  458;  Smith  v.  Rice,  12 
Daly  (N.  Y.)  307;  Chewning  v.  Proctor,  2  Mc- 
Cord  Eq.  (S.  Car.)  11;  London  Loan  Co.  v. 
Smyth,  32  U.  C.  C.  P.  530.  But  see  Powers  v. 
Patten,  71  Me.  583. 

2.  Eecital  of  Consideration  Not  Sufficient.  — 
Howel  v.  Price,  1  P.  Wms.  292;  Vrooman  v. 
Dunlap,  30  Barb.  (N.  Y.)  202;  Weed  v.  Covill, 
14  Barb.  (N.  Y.)  242;  Salisbury  v.  Philips,  10 
Johns.  (N.  Y.)  57;  Severance  v.  Griffith,  2  Lans. 
(N.  Y.)  38. 

3.  A  Condition  of  Defeasance  Is  Not  Sufficient. 

—  Smith  v.  Stewart,  6  Blackf.  (Ind)  162; 
Drumrmnl  v.  Richards,  2  Munf.  (Va.)  337; 
Hall  v.  Morley,  8  U.  C.  Q.  B.  584. 

4.  New  Orleans  Canal,  etc.,  Co.  v.  Hagan,  1 
La.  Ann.  62. 

Personal  Liability  on  Mortgage  Securing  Debt 
of  Another  —  Iowa  Statute.  —  Del  and  v.  Mer- 
shon,  7  Iowa  70.  See  also  Kennion  v.  Kelsey, 
10  Iowa  443. 


5.  Statutory  Eecognition  of  Principle.  —  Gage 
v.  Jenkinson,  58  Mich.  169;  Van  Brunt  v.  Mis- 
mer,  8  Minn.  232;  Vrooman  v.  Dunlap,  30 
Barb.  (N.  Y.)  202;  Hone  v.  Fisher,  2  Barb.  Ch. 
(N.  Y.)  560;  Smith  v.  Rice,  12  Daly  (N.  Y.) 
307;  Coleman  v.  Van  Rensselaer,  (Supm.  Ct. 
Spec.  T.)  44  How.  Pr.  (N.  Y.)  370;  Gaylord  v. 
Knapp,  15  Hun  (N.  Y.)  87;  Bowery  Nat.  Bank 
v.  Duncan,  12  Hun  (N.  Y.)  408;  Scott  v. 
Monell,  1  Redf.  (N.  Y.)  443;  California  Bank 
v.  Dyer,  14  Wash.  279.  See  also  Demond  r. 
Crary,  9  Fed.  Rep.  750.  And  see  the  statutes 
of  the  different  states. 

6.  Nonapplication  of  Statute  Where  Indebtedness 
Exists  Independent  of  Mortgage.  —  Mack  v. 
Austin,  29  Hun  (N.  Y.)  534;  Gaylord  v.  Knapp, 
15  Hun  (N.  Y.)  87. 

7.  Express  Obligation  of  Mortgagor  Not  Merged 
in  Mortgage.  —  Williamson  v.  Andrew,  4  Har. 
&  M.  (Md.)  482;  Shaw  v.  Burton,  5  Mo.  478; 
Hone  v.  Fisher,  2  Barb.  Ch.  (N.  Y.)  559;  Phila- 
delphia, etc.,  R.  Co.  v.  Johnson,  54  Pa-.  St.  127; 
Ligget  v.  State  Bank.  7  S.  &  R.  (Pa.)  218. 
See  the  title  Merger,  ante,  p.  5S7. 

8.  Obligation  Independent  of  Mortgage.  — 
Shaver  v.  Bear  River,  etc.,  Water.  etc,  Co.,  10 
Cal.  396;  Sherwood  v.  Dunbar,  6  Cal.  53; 
Lander  v.  Arno,  65  Me.  26;  Longworih.  v. 
Flagg,  10  Ohio  300;  Fleming  v.  Parry,  24  Pa. 
St.  47. 

9.  Pending  Foreclosure  No  Defense  to  Suit  for 
Iudebtedness. —  Burnell  v.  Martin,  2  Dougl. 
417;  Very  v.  Watkins,  18  Ark.  546;  Draper  r. 
Mann,  117  Mass.  439;  Ely  v.  Ely,  6  Gray 
(Mass.)  439;  Goodrich  v.  White,  39  Mich.  489; 
Copperthwait  :•.  Dummer,  18  N.  J.  L.  258; 
Hatfield  v.  Kennedy,  1  Bay  (S.  Car.)  501. 

10.  Liability  to  Deficiency  Judgment. — Ancaster 
v.  Maver,  1  Bro.  C.  C.  464;  King  v.  King,  3 
P.  Wms.  358;  Hunt  v.  Le win,  4  Stew.  &  P. 
(Ala.)  138;  Mulcahey  v.  Strauss,  151  111.  83; 
Hoag  v.  Starr,  69  111.  362;  Fletcher  v.  Holmes, 
25  Ind.  458 ;  Halderman  v.  Wood  ward,  22  Kan. 
734;  Princeton  Sav.  Bank  v.  Martin,  53  N.  J. 
Eq.  463;  National  F.  Ins.  Co.  v.  McKay,  21  N. 
Y.  191;  Lansing  v.  Goelet,  9  Cow.  (N.  Y.)  346; 
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deficiency,1  unless  his  liability  has  in  some  manner  been  released.2 

Effect  of  Mortgagor's. Death.  —  The  liability  to  a  deficiency  judgment  is  not  dis- 
charged by  reason  of  the  death  of  the  mortgagor,  but  his  estate  is  liable 
thereto.3  No  personal  liability,  however,  generally  attaches  to  the  personal 
representative  of  the  mortgagor  in  such  case,4  nor  to  the  mortgagor's  heirs, 
although  any  property  belonging  to  the  decedent  in  their  hands  can  be  sub- 
jected to  the  satisfaction  of  the  deficiency.5  So  also  property  in  the  hands 
of  a  legatee  is  liable  for  the  satisfaction  of  the  deficiency.6 

3.  Liability  of  Purchaser  Assuming  Mortgage  —  a.  In  General.  —  Where 
one  buys  land  upon  which  there  is  a  mortgage,  it  is  quite  common  for  him, 
either  as  part  consideration  for  the  land,  or  for  some  other  reason,  to  assume 
the  payment  of  the  mortgage.  Out  of  such  a  transaction  several  important 
questions  arise:  as,  what  amounts  to  an  assumption  of  the  mortgage,  and, 
the  assumption  being  established,  what  are  the  resulting  relations  between 
the  mortgagor,  the  mortgagee,  and  the  mortgagor's  vendee. 

b.  Grantee  Is  Liable  Only  upon  His  Assumption.  —  It  is  universally 
admitted  that,  while  the  land  conveyed  is  still  liable  for  the  mortgage  debt, 
the  vendee  does  not,  by  the  mere  fact  of  purchase,  render  himself  personally 
liable  either  upon  the  covenant  of  his  grantor  before  foreclosure,  or  for  a 
deficiency  after  foreclosure.  In  order  to  cast  upon  him  any  liability  it  is 
necessary  to  show  an  assumption  by  which  he  has  made  the  debt  his  own. 
In  other  words,  the  obligation  can  arise  only  from  contract,  and  the  cases 
under  this  head  are  concerned  with  the  question  whether  or  not  such  contract 


Bocock  v.  Phipard,  I  Silv.  Sup.  (N.  Y.)  407; 
Culver  71.  Sisson,  3  N.  Y.  264. 

1.  Liability  to  Action  for  Deficiency.  —  Tooke 
v.  Hartley,  2  Bro.  C.  C.  125;  Aylet  v. 
Hill,  2  Dick.  551;    Dashwood  v.  Blythway, 

1  Eq.  Cas.  Abr.  317,  par.  3;  Hatch  v.  White, 

2  Gall.  (U.  S  )  152;  Omaly  v.  Swan,  3  Mason 
(U.  S.)  474;  Stevens  v.  Dufour,  1  Blackf.  (Ind.) 
387;  Marston  v.  Marston,  45  Me.  412;  Porter 
v.  Pillsbury,  36  Me.  278;  Drapers.  Mann,  117 
Mass.  439;  Watson  v.  Hawkins.  60  Mo.  550; 
Lansing  v.  Goelet,  9  Cow.  (N.  Y  )  346;  Globe 
Ins.  Co.  v.  Lansing,  5  Cow  (N.  Y.)38o,  15  Am. 
Dec.  474;  Dunkley  v.  Van  Buren,  3  Johns. 
Ch.  (N.  Y.)  330. 

2.  Liability  May  Be  Released.  —  Connecticut 
Mut.  L.  Ins.  Co.  v.  Tyler,  8  Biss.  (U.  S.)  369;  ' 
Corbett  v.  Waterman,  11  Iowa  86. 

Acceptance  of  Second  Mortgage  Does  Not  Effect 
Release. — Connecticut  Mut.  L.  Ins.  Co.  v. 
Tyler,  8  Biss.  (U.  S.)  369. 

Purchase  at  Foreclosure  Sale  No  Release  of 
Liability.  —  Young  v.  Clifford,  61  Mo.  App. 
450: 

Agreement  with  Mortgagor's  Grantee  as  Con- 
stituting Release.  —  Townsend  Sav.  Bank  v. 
Munson,  47  Conn.  390;  Paine  -'.  Jones,  76  N. 
Y.  274.  Compare  Woodruff  v.  Stickle,  28  N.  J. 
Eq  549 

Conveyance  by  Mortgagor  No  Release.  —  Fish 
v.  Glover,  154  III.  S6;  Duckwall  v.  Kisner,  136 
Ind.  99;  Corbett  v.  Waterman,  11  Iowa  86; 
McKinley-Lanning  L.  &  T.  Co.  v.  Bassett,  5 
Kan.  App.  469;  Corning  v.  Burton,  102  Mich. 
86;  Crawford  v.  Edwards,  33  Mich.  354;  Hyde 
v.  Miller,  45  N.  Y.  App.  Div.  396;  Wadsworth  v. 
Lyon  93  N.  Y.  201,  45  Am.  Rep.  190;  Marsh 
v.  Piks,  10  Paige  (N.  Y.)  595. 

Extension  of  Time  to  Assuming  Purchaser  as  Re- 
lease —  George  v.  Andrews,  60  Md.  26,  45  Am. 
Rep.  706;  Clagett  v.  Salmon,  5  Gill  &  J.  (Md.) 
314;    Metz  v.  Todd,  36  Mich.  473;  Clark  v. 


Mackin,  95  N.  Y.  346;  Murray  v.  Marshall,  94 
N.  Y.  611;  Calvo  v.  Davies,  73  N.  Y.  211,  29 
Am.  Rep.  130.  Compare  Corbett  v.  Waterman, 
11  Iowa  86;  Jester  v.  Sterling,  25  Hun  (N.  Y.) 
344;  Meyer  v.  Lathrop,  10  Hun  (N.  Y.)  66, 
Penfield  v.  Goodrich,  10  Hun(N.Y.)4i;  Gahn 
v.  Niemcewicz,  11  Wend.  (N.  Y.)  312;  Fran- 
cisco v.  Shelton.  85  Va.  779.  For  a  full  dis- 
cussion of  this  question  see  infra,  this  section. 
Liability  of  Purchaser  Assuming  Mortgage. 

Extension  of  Time  to  Non-assuming  Purchaser 
as  Release. —  Bunnell  v.  Carter.  14  Utah  100. 

Discharge  of  Mortgagor  in  Bankruptcy  Destroys 
Liability  to  Deficiency  Judgment.  —  Roberts  v. 
Wood,  38  Wis.  60. 

3.  Death  of  Mortgagor  Does  Not  Destroy 
Liability.  —  Weir  v.  Field,  67  Miss.  292;  Null 
v.  Jones,  5  Neb.  500;  Glacius  v.  Fogel,  88  N. 
Y.  434;  Leonard  v.  Morris,  9  Paige  (N.  Y.)  90. 
See  also  Gray  v.  Toomer,  5  Rich.  L.  (S.  Car.) 
261. 

4.  Liability  Does  Not  Attach  to  Personal  Repre- 
sentative.—  Pillow  v.  Senielie,  49  Aik.  430; 
Pechaud  v.  Rinquet,  21  Cal  76;  Newkirk  v. 
Burson,  21  Ind.  129;  Hodgdon  v.  Heidman, 
66  Iowa  645:  Hill  v.  Townley,  45  Minn.  167; 
Rhodes  v.  Evans,  Clarke  (N.  Y.)  16S.  See 
also  Fallon  v.  Butler.  21  Cal.  24,  81  Am.  Dec. 
140;  Cowell  v.  Buckelew,  r4  Cal.  640. 

Personal  Representative  Liable  for  Deficiency 
when  Mortgage  Is  Duly  Fresented  as  Claim 
Against  Estate. —  Hill  v.  Townley,  45  Minn. 
167:  Mutual  Ben.  L.  Ins.  Co.  v.  Howell,  32  N. 
J.  Eq.  146. 

Failure  to  Present  Claim  Prohibits  Judgment 

for  Deficiency.  —  Null  v.  Jones,  5  Neb.  500. 

5.  Liability  Does  Not  Attach  to  Heirs.  —  Fliess 
v.  Buckley,  90  N.  Y.  286;  Merchants'  Ins.  Co. 
v.  H  i  n  m  a  n ,  (Supm.  Ct.  Spec.  T.)  15  How.  Pr. 
IN.  Y.)  182. 

6.  Property  Possessed  by  Legatee  Liable.  — 
Collier  v.  Miller,  137  N.  Y.  332;   Colgan  v. 
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of  assumption  has  been  made.1  Such  assumption  may  be  by  express  words, 
contained  either  in  the  deed  of  purchase,  or  in  some  other  form  of  contract 
executed  before  or  at  the  time  of  the  purchase  or  subsequently  thereto:  or  it 
may  be  left  to  the  courts  to  infer  it  from  words  contained  in  the  deed,  or  from 
some  fact  or  circumstance  accompanying  the  transaction.2 

c  Express  Assumption  —  (i)  Effect  of  Taking  Subject  to  Mortgage.  — 
In  construing  the  language  of  deeds  conveying  mortgaged  premises  it  has 
been  decided  that  where  land  is  conveyed  merely  "subject  to  "  a  mortgage 
the  grantee  does  not  undertake,  by  virtue  of  such  words,  to  pay  the  mort- 
gage debt.  Such  language  shows  that  he  merely  purchased  the  equity  of 
redemption.3 

(2)  Effect  of  Taking  Subject  to  Payment  of  Mortgage.  —  But  if  the 


Dunne,  50  Hun  (N.  Y.)  443;  Merchants'  Ins. 
Co.  v.  Hinman,  (Supm.  Ct.  Spec.  T.)  15  How. 
Pr.  (N.  Y.)  182. 

1.  Grantee  Is  Liable  Only  upon  His  Assumption 
—  England.  —  In  re  Errington,  10  Reports  91, 
(1894)  1  Q.  B.  11. 

Canada.  —  Canada  Landed,  etc.,  Invest.  Co. 
v.  Shaver,  22  Ont.  App.  377. 

United  States.  —  Shepherd  v.  May,  115  U.  S. 
505 ;  Middaugh  v.  Bachelder,  33  Fed.  Rep.  706. 

Arkansas.  —  Clapp  v.  Halliday,  48  Ark.  258. 

California.  —  Hartman  v.  Olvera,  54  Cal. 
61;  Hopkins  v.  Warner,  109  Cal.  133 

Connecticut.  —  Post  v.  Tradesmen's  Bank,  28 
Conn.  420;  Hubbard  v.  Ensign,  46  Conn.  576. 

Illinois.  —  Garrett  v.  Peirce,  74  111.  App.  225. 

Indiana.  — Offutt  v.  Cooper,  136  Ind.  701. 

Iowa. — Johnson  v.  Monell,  13  Iowa  300; 
Aufricht  v.  Northrup,  20  Iowa  6r;  Ritchie  v. 
McDuffie,  62  Iowa  46;  Bristol  Sav.  Bank  v. 
Stiger,  86  Iowa  344. 

Kansas.  —  Holcomb  v.  Thompson,  50  Kan. 
598. 

Massachusetts.  —  Strong  v.  Converse,  8  Allen 
(Mass.)  557,  85  Am.  Dec.  732;  Pike  v.  Brown, 
7  Cush.  (Mass.)  i33;-McCabe  v.  Swap,  14  Allen 
(Mass.)  188;  Lappen  v.  Gill,  129  Mass.  349; 
Jager  -/.  Vollinger,  174  Mass.  521. 

Michigan.  —  Higman  v.  Stewart,  38  Mich. 
SI3- 

Minnesota.  —  Nelson  v.  Rogers,  47  Minn. 
103. 

Missouri.  —  National  Home  Bldg.,  etc., 
Assoc.  v.  Scudder-Gale  Grocer  Co.,  82  Mo. 
App.  245. 

New  Jersey.  — Campbell  v.  Campbell,  30  N. 
J.  Eq.  415;  Stevenson  v.  Black,  I  N.  J.  Eq.  338; 
Hartshorne  v.  Hartshorne,  2  N.  J.  Eq.  349; 
Vreeland  v.  Van  Blarcom,  35  N.  J.  Eq.  530. 

New  York.  — Stebbins  v.  Hall,  29  Barb.  (N. 
Y.)  524;  Manhattan  L.  Ins.  Co.  v.  Crawford, 
(Supm.  Ct.  Gen.  T.)  9  Abb.  N.  Cas.  (N.  Y.) 
365;  Reed  v.  McCrum,  14  N.  Y.  Wkly.  Dig. 
371;  Belmont  v.  Coman,  22  N.  Y.  438,  78  Am. 
Dec.  213;  Burr  v.  Beers,  24  N.  Y.  17S,  80  Am. 
Dec.  327;  Remsen  v.  Beekman,  25  N.  Y.  552; 
Smith  v.  Cornell,  111  N.  Y.  554;  Cherry  v. 
Monro,  2  Barb.  Ch.  (N.  Y.)  61S;  Hyde  v.  Mil- 
ler, 45  N.  Y.  App.  Div.  396. 

Oregon.  —  Walker  v.  Goldsmith,  7  Oregon 
162;  Farmers'  Nat.  Bank  v.  Gates,  33  Oregon 
388,  72  Am.  St.  Rep.  724;  Strong  v.  (Kamm,  13 
Oregon  172. 

Pennsylvania.  —  Moore's  Estate,  12  Phila. 
(Pa.)  104,  35  Leg.  Int.  (Pa.)  201;  Blank  v.  Ger- 
man, 5  W.  &  S.  (Pa  )  36;  Lennig's  Estate,  52 
Pa.  St.  135;  Girard  L.  Ins.,  etc.,  Co.  v.  Stew. 


art,  86  Pa.  St.  89;  Meriiman  v.  Moore,  90  Pa. 
St.  78;  Kostenbader  v.  Spotts,  80  Pa.  St.  430; 
Blymire  v.  Boistle,  6  Watts  (Pa.)  182,  31  Am. 
Dec.  458;  Crooks  v.  Douglass,  56  Pa.  St.  53; 
Woodward's  Appeal,  38  Pa.  St.  322;  Campbell 
v.  Shrum,  3  Watts  (Pa.)  60;  Metzgar's  Appeal, 
71  Pa.  St.  330;  Lennox  v.  Brower,  160  Pa.  St. 
191. 

South  Dakota.  —  Granger  v.  Roll,  6  S.  Dak. 
611. 

Utah.  —  Clark  v.  Fisk,  9  Utah  94. 
Vermont.  —  Davis  v.  Hulett,  58  Vt.  90. 
Wisconsin.  —  Bennett  v.  Keehn,  57  Wis.  582; 
Edler  v.  Hasche,  67  Wis.  653. 

This  is  true  a  fortiori,  if  at  the  time  of  pur- 
chase it  is  agreed  that  the  grantee  shall  not 
be  liable  for  the  mortgage  debt.  Insurance 
Co.  v.  Addicks,  12  Phila.  (Pa.)  490,  35  Leg.  Int. 
(Pa.)  17. 

Where  one  purchases  a  half  or  another 
definite  portion  of  mortgaged  property,  and 
assumes  to  pay  the  corresponding  portion  of 
the  debt,  he  is  personally  liable  only  for  such 
portion.    Logan  v.  Smith,  70  Ind.  597. 

2.  See  Hopkins  v.  Warner,  109  Cal.  133. 

3.  Effect  of  Taking  Subject  to  Mortgage  — 
Arkansas.  —  Patton  v.  Adkins,  42  Ark.  197. 

Illinois.  —  Rourke  7>.  Coulton,  4  111.  App. 
259;  Comslock  v.  Hitt,  37  111.  542;  Fowler  t: 
Fay,  62  111.  375;  Dean  v.  Walker,  107  111.  540, 
47  Am.  Rep.  467;  Crawford  v.  Nimmons,  180 
111.  143;  Way  v.  Roth,  58  111.  App.  198;  Rapp 
v.  Stoner,  104  111.  618. 

Indiana.  —  Hancock  v.  Fleming,  103  Ind. 
533-' 

Iowa.  —  Hull  v.  Alexander,  26  Iowa  569; 
Lewis  v.  Day,  53  Iowa  575,  Bristol  Sav.  Bank 
v.  Stiger,  86  Iowa  344. 

Kansas. — Crane  v.  Hughes,  5  Kan.  App. 
100. 

Maryland.  —  Chilton  v.  Brooks,  72   Md.  554. 
Michigan.  —  Canfield  v.  Shear,  49  Mich.  313; 
Winans  v.  Wilkie,  41  Mich.  264;  Stiohauer  v. 
Voltz,  42  Mich.  444. 

Missouri.  —  Hall  v.  Morgan,  79  Mo.  47; 
Walker  v.  Goodsill,  54  Mo.  App.  631;  Keifer 
v.  Shacklett,  85  Mo.  App.  449. 

Montana.  —  Lang  v.  Cadwell,  13  Mont.  458. 
New  Hampshire.  —  Woodbury  v.  Swan,  58  N. 
H.  380;  Lawrence  v.  Towle,  59  N.  H.  28. 

Ne7i>  York.  —  Stebbins  v.  Hall,  29  Barb.  (N. 
Y.)  524;  Minor  v.  Terry,  (Supm.  Ct.)  6  How. 
Pr.  (N.  Y.)  208;  Blyer  v.  Monholland.  2  Sandf. 
Ch.  (N.  YO478;  Collins  v.  Rovve,  (Supm.  Ct. 
Spec.  T.)  r  Abb.  N.  Cas.  (N.  Y.)  97;  Binsse  v. 
Paige,  1  Keyes(N.  Y.)  87;  Dingeldein  v.  Third 
Ave.  R.  Co.,  37  N.  Y.  575;  Argall  v.  Pitts,  78 
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grantee  takes  a  deed  containing  a  stipulation  that  the  land  is  subject  to  a 
mortgage  which  the  grantee  assumes  and  agrees  to  pay,  or  "subject  to  the 
payment  of  a  mortgage,"  a  duty  is  thereby  imposed  upon  him  by  the  accept- 
ance, and  from  the  duty  the  law  implies  a  promise  to  pay  upon  which  the 
mortgagor  always.,  generally  the  mortgagee,  and  sometimes  both,  may  main- 
tain an  action,  legal  or  equitable.1    Assuming   that  the   mortgagee  has 


N.  Y.  239;  Equitable  L.  Assur.  Soc.  v.  Bost- 
wick,  100  N.  Y.  628;  Adee  v.  Hallett,  3  N.  Y. 
App.  Div.  308. 

Bond  of  Indemnity  Given  to  Grantor.  —  Where 
there  was  a  recilal  in  the  deed  that  the  same 
was  taken  subject  to  mortgages,  wh-ch  were 
all  enumerated  and  the  amount  thereof  accu- 
rately stated,  and  a  bond  of  indemnity  given 
to  the  grantor  conditioned  to  luld  him  harm- 
less in  respect  to  all  the  enumerated  and  de- 
scribed mortgages,  it  was  held  that  the  grantee 
had  sufficiently  assumed  the  payment  of  the 
mortgages.  Cherry  v.  Monro,  2  Barb.  Ch. 
(N.  Y.)  618. 

Where  a  Guardian  Purchases  Property  Expressly 
Subject  to  the  Payment  of  the  Balance  of  the  Mort- 
gage, he  incurs  a  personal  responsibility, 
although  the  purchase  was  made  by  the  sanc- 
tion and  direction  of  the  Orphans'  Court. 
Woodward's  Appeal,  33  Pa.  St.  322 

Where  the  Transaction  Between  the  Mortgagor 
and  His  Grantee  Amounts  to  No  More  than  an  Ex- 
change of  Equities  of  Redemption,  the  grantee 
cannot  be  held  personally  liable  for  his  grant- 
or's debt.  Mendelssohn  v.  Christie,  54  Neb. 
684. 

"  Subject  to  Mortgage  Hereinafter  Particularly 
Mentioned."  —  In  Jumel  v.  Jumel,  7  Paige  (N. 
Y.)  591,  the  language  was,  "  subject  to  the 
mortgage  hereinafter  patticularly  meniioned." 
The  grantee  was  held  to  hive  assumed  pay- 
ment of  the  mortgage.  It  is  explained,  how- 
ever, in  Stebbins  v.  Hall,  29  Barb.  (N.  Y.)  532, 
that  the  language  of  the  chancellor  showed 
that  he  construed  the  expression  as  equivalent 
to  the.  words,  "  subject  to  the  payment  of  the 
mortgage." 

Where  the  Clause  of  Assumption  Contains  a 
Blank  where  the  grantee's  name  should  appear, 
such  grantee  cannot  be  held  to  have  assumed 
payment  of  the  mortgage.  Holcomb  v. 
Thompson,  50  Kan.  598. 

1.  ''Subject  to  Payment  of" — -Arkansas, — 
Patton  1:  Adkins,  42  Ark.  197. 

California.  —  Hopkins  v.  Warner,  109  Cal. 
133:  Alvord  v.  Spring  Valley  Gold  Co.,  106 
Cal.  547. 

Colorado.  —  Woods  Invest.  Co.  v.  Palmer,  8 
Colo.  App.  132. 

Connecticut.  —  Foster  v.  Atwater,  42  Conn. 
244. 

Illinois.  —  Bay  v.  Williams,  112  111.  91,  54 
Am.  Rep.  209;  Way  v.  Roth,  58  111.  App.  198; 
Richardson  v.  Venn,  S4  111.  App.  601;  Craw- 
ford v.  Nimrrons,  180  111.  143. 

Indiana. — Hancock  -v.  Fleming,  103  Ind. 
533;  Birke  v.  Abbott,  103  Ind.  1.  53  Am.  Rep. 
474.    See  also  Ayres  v.  Randall.  108  Ind.  595. 

Iowa. —  Hull  v.  Alexander,  26  Iowa  569. 

ICansas.  —  Neiswanger  v.  McClellan,  45 
Kan.  599. 

Massachusetts. — Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  341;  Lappen  v.  Gill,  129 
Mass.  349;  Locke  v.  Homer,  131  Mass.  93,  41 
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Am.  Rep.  199;  Reed  v.  Paul.  131  Mass.  129; 
Wilson  v.  Bryant,  134  Mass.  291;  Rice  v.  San- 
ders, 152  Mass.  108,  23  Am.  St.  Rep.  804; 
Jager  v.  Vollinger,  174  Mass.  521. 

Michigan.  —  Winans?'.  Wilkie,4i  Mich.  264; 
Jehle  v.  Brooks,  112  Mich.  131 

Minnesota.  —  [line  v.  Myrick,  60  Minn.  518. 

Missouri.  —  Klein  v.  Isaacs,  8  Mo.  App.  568; 
Weinreich  v.  Weinreich,  18  Mo.  App.  364; 
Saunders  v.  McClintock,  46  Mo.  App.  216: 
Wayman  v.  Jones,  58  Mo.  App.  313. 

New  Hampshire.  —  Woodbury  z:  Swan,  58 
N.  H.  380. 

New  Jersey.  —  Vreeland  v.  Van  Blarcom,  35 
N.  J.  Eq.  530;  Green  v.  Stone,  54  N.  J.  Eq. 
387,  55  Am.  St.  Rep.  577;  Sparkman  v.  Gove, 
44  N.  J.  L.  252. 

New  York.  —  Wilcox  v.  Campbell,  35  Hun 
(N.  Y.)  254;  Minor  ;■.  Terry,  (Supm.  Ct.)  6 
How.  Pr.  (N.  Y.)  208;  Blver  v.  Monholland,  2 
Sandf.  Ch.  (N.  Y.)  478;  Comstock  v.  Drohan, 
71  N.  Y.  9;  Schley  v.  Fryer,  100  N.  Y.  71. 

Oregon.  —  Miles  v.  Miles,  6  Oregon  266. 

Pennsylvania.  —  Campbell  v.  Shrum,  3  Watts 
(Pa.)  60. 

Tbe  Expression,  "  Which  the  Grantee  Hereby 
Assumes,"  Will  Usually  Refer  to  All  Incumbrances 

previously  enumerated  in  the  deed,  and  not 
merely  to  that  last  enumerated.  Rapp  v. 
Stoner,  104  111.  618;  Drury  z\  Holden,  121  111. 
130;  Richardson  z.  Venn,  84  111.  App.  601; 
Keller  v.  Ashford,  133  U.  S.  610. 

It  Would  Seem,  However,  that  the  Purchase  of 
a  Part  of  the  Mortgaged  Fremises  "  Subject  to  the 
Payment  of  All  Liens  Now  on  the  Same,"  imposes 
no  personal  obligation  on  the  vendee  to  pay 
the  mortgage;  it  merely  makes  the  part  so 
conveyed  subject  to  its  proper  proportion  of 
the  mortgage.  Hoy  v.  Bramhall,  19  N.  J. 
Eq.  74- 

Moreover,  It  Has  Been  Held  that  the  Expres- 
sion. "  Which  Mortgages  the  Said  Second  Party  Ac- 
cepts and  Agrees  to  Pay,"  wholly  unexplained 
by  other  evidence,  is  not  sufficient  to  show  an 
assumption  of  the  mortgages  referred  toby 
the  grantee  named  in  the  deed.  Hopper  v. 
Calhoun,  52  Kan.  703. 

Mortgages  and  Notes.  —  Where  the  deed  con- 
tained the  words  "  subject  to  the  payment  of 
the  mortgages,"  and  further  the  woids  "  but 
does  not  assume  the  payment  of  the  various 
outstanding  notes  given  for  the  debts,"  it  was 
held  that  the  purchaser  thereby  agreed  to  pay 
the  mortgages,  but  did  not  agree  to  undertake 
to  find  the  holders  of  the  notes  and  pay  them. 
Blood  v.  Crew  Levick  Co.,  171  Pa.  St.  328. 

Acceptance  of  Deed. — A  mere  recital  in  the 
deed  that  the  gtantee  assumes  the  mortgages 
will  not  alone  bind  him  unless  it  be  further 
shown  that  the  grantee  accepted  the  deed. 
Baer  v.  Knewitz,  39  111.  App.  470. 

Ignorance  of  Clause  —  Reformation.  —  Where 
the  gtantee  signs  an  agreement  to  convey 
land  subject  to  an  incumbrance,  he  is  not 
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acquired,  by  the  law  of  the  state  where  the  transaction  was  made,  the  right  to 
enforce  an  agreement  against  the  grantee  of  the  mortgagor,  the  form  of  the 
remedy,  whether  it  must  be  in  covenant  or  in  assumpsit,  at  law  or  in  equity, 
is  governed  by  the  lex  fori,  the  law  where  the  action  is  brought.1 

The  Word  "  Assumes,"  in  the  Deed  is  usually  construed  to  mean  the  same  as 
"assumes  to  pay,"  and  is  therefore  equivalent  to  a  personal  covenant  by  the 
grantee.2 

(3)  Rule  in  Pennsylvania.  — In  Pennsylvania,  where  the  words,  "under 
and  subject  to  the  lien  of  the  mortgage,"  are  ordinarily  used  in  a  conveyance 
of  mortgaged  premises,  these  words  have  been  construed  to  create,  as  between 
the  grantor  and  his  grantee,  a  covenant  that  the  latter  will  indemnify  the 
former  against  all  loss  growing  out  of  the  mortgage  debt,  and  this  although 
there  has  been  no  assumption  of  the  mortgage  by  the  grantee.  And  more- 
over where  the  grantee  aliens  by  a  deed  containing  the  same  "under  and 
subject"  clause,  without  more,  the  alienee  does  not  assume  any  liability  to  the 
mortgagee,  or  undertake  to  discharge  the  grantee's  covenant  of  indemnity. 
It  is  competent,  however,  for  the  mortgagee  to  show  by  adequate  evidence 
that  the  alienee  has  taken  upon  himself  not  only  the  grantee's  duty  to 
indemnify  against  the  mortgage,  but  a  personal  obligation  to  pay  the  mortgage 
debt.3  As  a  consequence  of  this  theory  the  vendor  has  no  right  of  action 
against  the  vendee  until  after  he  has  paid  the  mortgage.4 

(4)  Assumption  by  Deed  Poll.  —  To  bind  a  grantee  by  an  assumption  clause 
it  is  not  necessary  that  he  should  have  signed  the  instrument  containing  such 


liable  upon  a  clause  inserted  without  his 
knowledge  or  consent  which  provides  that 
he  assumes  and  agrees  to  pay  the  debt  secured 
by  the  incumbrance.  Nor  does  he  incur  such 
obligation  by  paying  the  interest  upon  the  in- 
cumbrance while  ignorant  of  the  assumption 
clause.  He  is,  under  the  circumstances,  en- 
titled to  have  the  deed  reformed.  Elliott  v. 
Sacketl,  108  U.  S.  132;  Snell  v.  Atlantic  F.  & 
M  Ins.  Co,,  98  U.  S.  85. 

Recital  that  Amount  of  Mortgages  Deducted  from 
Consideration.  —  In  Belmont  v.  Coman,  22  N. 
-Y.  438,  78  Am.  Dec.  213,  the  habendum  clause 
contained  the  words:  "  To  have  and  to  hold 
the  above  described  premises,  etc.,  subject, 
nevertheless,  to  the  sum  of  $4,250  of  morigage 
on  each  of  said  houses,  which  slid  four  mort- 
gages, amounting  in  the  aggregate  to  the  sum 
of  $8,500,  has  been  estimated  as  part  of  the 
consideration  money  of  this  conveyance,  and 
has  been  deducted  therefrom."  It  was  held 
that  these  words  imposed  no  obligation  upon 
the  grantee  to  pay  said  mortgages.  See  also 
Remsen  v.  Beekman,  25  N.  Y.  552. 

In  Fiske  v.  Tolrnan,  124  Mass.  254,  26  Am. 
Rep.  659,  the  court  refused  to  imply  anv  obli- 
gation by  the  graniee  from  the  clause,  "  sub- 
ject, however,  to  a  mortgage  which  is  part  of 
the  above  named  consideration." 

The  Grantee  Assuming  the  Mortgage  May  Be 
Held  Chargeable  with  Knowledge  of  Certain  Facts 
Not  Stated  in  the  Mortgage,  concerning  the  time 
when  such  mortgage  becomes  due,  other  than 
that  expressed  upon  its  face,  as  provided  in 
interest  coupons  attached  to  the  note.  Will- 
iams v.  Moody,  95  Ga.  8. 

It  Has  Been  Held  in  Nebraska  t  hat  the  assump- 
tion bv  the  graniee  must  be  such  as  will  en- 
able the  mortgagee  to  maintain  against  him 
an  action  for  the  amount  of  the  mortgage. 
Green  v.  Hall,  45  Neb.  89. 

The  Mere  Reference  in  the  Recorded  Mortgage 


to  a  Certain  Bond  whose  stipulations  were  not 
set  forth  does  not  so  affect  the  grantee  with  no- 
tice of  such  stipulations  as  to  make  him  liable 
thereupon.  Interstate  Bldg.,  etc.,  Assoc.  v. 
McCariha,  43  S.  Car.  72. 

1.  The  Lex  Fori  Determines  the  Form  of  the 
Remedy.  —  Keller  v.  Ashford,  133  U.  S.  610; 
Will? rd  v.  Wood,  135  U.  S.  309,  164  U.  S.  502. 
See  the  title  Private  International  Law. 

2.  "  Assume  "  Equal  to  "  Assumes  to  Pay  "  — 
Illinois.  —  Eggleston  v.  Morrison,  84  111.  App. 
625. 

Iowa.  —  Stout  v.  Folger,  34  Iowa  71,  11  Am. 
Rep.  138. 

Massachttsetts.  —  Braman  v.  Dowse,  12  Cush. 
(Mass)  227;  Drury  v.  Tremont  Imp.  Co.,  13 
Allen  (Mass.)  168;  Locke  v.  Homer,  131  Mass. 
93,  41  Am.  Rep.  199. 

New  Jersey.  —  Vreeland  v.  Van  Blarcon,  35 
N.  J.  Eq.  530;  Sparkman  v.  Gove,  44  N.  J.  L. 
252. 

New  York.  —  Schley  v.  Fryer,  100  N.  Y.  71. 

3.  "  Under  and  Subject "  in  Pennsylvania.  — 
Lennig's  Estate,  52  Pa.  St.  135;  Taylor  p. 
Preston,  79  Pa.  St.  436;  Girard  L.  Ins.,  etc., 
Co.  v.  Stewart,  86  Pa.  St.  89;  Moore's  Appeal, 
88  Pa.  St.  450,  32  Am.  Rep.  469;  Merriman  v. 
Moore,  90  Pa.  St.  78;  Taylor  v.  Mayer,  93  Pa. 
St.  42;  Blood  v.  Crew  Levick  Co.,  171  Pa.  St. 
328;  Stanhope's  Estate,  184  Pa.  St.  414;  Stock- 
ton v.  Gould,  149  Pa.  St.  68;  Blank  -j.  German, 
5  W.  &  S.  (Pa.)  36;  Walker  v.  Phvsick,  5  Pa. 
St.  193;  Keim  v.  Robeson.  23  Pa.  St.  456; 
Hoff's  Appeal,  24  Pa.  St.  200;  American  Acad- 
emy of  Music  v.  Smith,  54  Pa.  St.  130;  Town- 
send  v.  Long,  77  Pa.  St.  143,  18  Am.  Rep.  438; 
Justice  v.  Tallman,  86  Pa.  St.  147. 

4.  No  Right  of  Action  until  After  Payment.  — 
Blood  v.  Crew  Levick  Co.,  171  Pa.  St.  328,  37 
W.  N.  C.  (Pa.)  181. 

Where  the  first  grantee  is  released  from  lia- 
bility by  an  agreement  with  the  mortgagee,  a 
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clause.  The  acceptance  of  a  deed  poll  containing  a  recital  that  the  land  is 
conveyed  subject  to  a  mortgage,  which  the  grantee  assumes  or  agrees  to  pay, 
binds  him  as  effectually  as  though  the  deed  were  inter  partes  and  executed 
by  both  grantor  and  grantee.  Such  a  provision  in  a  deed  is  to  be  treated, 
after  acceptance  by  the  grantee,  as  an  express  agreement  on  his  part  to 
assume  and  pay  the  mortgage  specified.  And  the  rule  is  the  same  where  the 
conveyance  is,  or  purports  to  be,  an  indenture,  and  contains  a  clause  by  which 
the  grantee  assumes  the  mortgage.  If  he  accepts  such  instrument  he  is 
bound  thereby  though  he  does  not  sign  it.1 

(5)  Assumption  by  Extraneous  Agreement.  —  Where  a  grantee  has  not  in 
the  deed  assumed  a  mortgage  upon  the  premises  conveyed,  he  may  do  so 
by  a  collateral  agreement  executed  either  at  the  time  of  the  conveyance  or 
prior  or  subsequent  thereto,  and  such  agreement  may  be  either  under  seal, 
or  written  or  oral.  Such  agreement  must  be  based  upon  sufficient  considera- 
tion, and  be  in  all  respects  a  binding  one.3 

(6)  Mortgage  as  Part  Consideration  for  Land.  —  In  many  cases  where  the 
grantee  assumes  the  mortgage,  it  is  stated  in  the  deed  that  such  assumption 
is  made  in  part  payment  of  the  land.  The  grantee  in  such  cases  retains  from 
the  purchase  money  an  amount  sufficient  to  pay  the  mortgage,  and  such 


subsequent  grantee  is  not  rendered  liable  by 
the  "  under  and  subject  "  clause  in  the  mori- 
gage.    Samuel  v.  Peyton,  88  Pa.  St.  465. 

1.  Assumption  by  Deed  Poll  —  Illinois.  — 
Thompson      Dearborn,  107  111.  87. 

Indiana.- — -State  v.  Davis,  96  Ind.  539. 

Iowa.  —  Beeson  z.  Green,  103  Iowa  406. 

Kansas.  —  Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  765. 

Massachusetts. — Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  341;  Gaffney  v.  Hicks,  131 
Mass.  124. 

Michigan.  —  Crawford  v.  Edwards,  33  Mich. 
354;  Miller  v.  Thompson,  34  Mich.  10;  Taylor 
f.  Whitmore,  35  Mich.  97;  Carley  v.  Fox,  38 
Mich.  387;  Hicks  v.  McGarry,  38  Mich.  667; 
Higmin  x .  Ste  wart,  38  Mich.  513;  Manwaring 
v.  Powell,  40  Mich.  371;  Winans  v.  Wilkie,  41 
Mich.  264;  Booth  v.  Connecticut  Mut.  L.  Ins. 
Co.,  43  Mich.  299;  Unger  p.  Smith,  44  Mich.  22. 

Missouri.  —  Ileim  v.  Vogel,  69  Mo.  529; 
Fitzgerald  v.  Barker,  70  Mo.  685;  Klein  u. 
Isaacs,  8  Mo.  App.  568. 

Nebraska.  —  Hare  v.  Murphy,  45  Neb.  809. 

New  Jersey.  —  Finley  v.  Simpson,  22  N.  J.  L. 
311,  53  Am.  Dec.  252;  Patten  v.  Heustis,  26 
N.  J.  L.  296;  Earle  v.  New  Brunswick,  38  N. 
J.  L.  52;  Harrison  v.  Vreeland,  38  N.  J.  L. 
367;  Sparkman  v.  Gove,  44  N.  J.  L.  252;  Huy- 
ler  v.  Atwood,  26  N.  J.  Eq.  50s;  Crovvell  v.  St. 
Barnabas  Hospital,  27  N.  J.  Eq.  652;  Wliilia- 
ker  v.  Belvidere  Roller  Mill  Co.,  55  N.  J.  Eq. 
674. 

New  York. — Collins  v.  Rowe,  (Supm.  Ct. 
Spec.  T.)  1  Abb.  N.  Cas.  (N.  Y.)  97;  Tillotson 
v.  Boyd,  4  Sandf.  (N.  Y.)  516;  Murray  v. 
Smith,  1  Duer  (N.  Y.)4I2;  Blyer  v.  Monhol- 
land,  2  Sandf.  Ch.  (N.  Y.)  478;  Trotter  v. 
Hughes,  12  N.  Y.  74,  62  Am.  Dec.  137;  Bel- 
mont v.  Coman,  22  N.  Y.  438,  78  Am.  Dec. 
213;  Spaulding  v.  Hallenbeck,  35  N.  Y.  204; 
Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13 
Am.  Rep.  556;  Smith  v.  Truslow,  84  N.  Y. 
660;  Bowen  v.  Beck,  94  N,  Y.  86,46  Am.  Rep. 
124. 

Pennsylvania,  —  Maule  v.  Weaver,  7  Pa.  St. 
339- 


Wisconsin.  —  Bishop  v.  Douglass,  25  Wis. 
696. 

In  Harrison  v.  Vreeland,  38  N.  J.  L.  366, 
the  court  regards  the  rule  as  well  settled  that 
an  action  of  covenant  can  only  be  sustained 
where  the  instrument  upon  which  ihe  action 
is  founded  is  actually  signed  and  sealed  by  the 
party  or  by  his  authority.  He  regards  the  rule 
to  the  contrary  as  laid  down  in  Finley  v.  Simp- 
son, 22  N.  J.  L.  311,  53  Am.  Dec.  252,  as  an  ex- 
ception lo  the  general  rule. 

2.  Assumption  by  Extraneous  Agreement  —  In- 
diana.—  Wright  v.  Briggs,  99  Ind.  563. 

Iowa.  —  Bowen  v.  Kurtz.  37  Iowa  239;  Lamb 
v.  Tucker,  42  Iow.an8;  Williams  v.  Everham, 
90  Iowa  420. 

Kansas.  —  Schmucker  v.  Sibert,  iS  Kan.  104, 
26  Am.  Rep.  765;  Rickman  v.  Miller,  39  Kan. 
362. 

Massachusetts.  —  Drury  v.  Tremont  Imp.  Co., 
13  Allen  (Mass.)  168. 

Michigan.  —  Strohauer  v.  Yoltz,  42  Mich. 
444;  Gage  z-.  Jenkinson,  58  Mich.  169. 

Nebraska.  — Green  v.  Hall,  45  Neb.  89;  Rey- 
nolds v.  Dietz,  39  Neb.  180;  Rockwell  v.  Blair 
Sav.  Bank,  31  Neb.  128. 

A7en>  Jersey.  — Bolles  v.  Beach,  22  N.  J.  L. 
680,  53  Am.  Dec.  263;  Wilson  i:  King,  23  N. 
J.  Eq.  150. 

A'ew  York.  —  Pike  v.  Seiter,  ic,  Hun  (N.  Y.) 
402;  Taintor  v.  Hemmingwa),  iS  Hun  (N.  Y.) 
458;  Manhattan  L.  Ins.  Co.  v.  Crawford, 
(Supm.  Ct.  Gen.  T.)  9  Abb.  N.  Cas.  (N.  Y.) 
365;  Murray  v.  Smith,  1  Duer  (N.  Y  )  412; 
Spencer  v.  Spencer,  95  N.  Y.  353. 

North  Dakota.  —  Moore  v.  Booker,  4  N.  Dak. 
543- 

Ohio.  —  Society  of  Friends  v.  Haines,  47 
Ohio  St.  423. 

Pennsylvania.  —  Merriman  v.  Moore,  90  Pa. 
St.  78;  Blatz  v.  Denniston,  7  Pa.  Super.  Ci. 
310,  42  W.  N.  C.  (Pa.)  197;  McAbee  %i.  Cribbs, 
194  Pa.  St.  94. 

Virginia  —  Colgin  v.  Henley,  6  Leigh  (Ya  ) 
85;  Moore  r.  Triplett,  96  Va.  603,  70  Am.  Si. 
Rep.  882. 
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express  undertaking  constitutes  a  contract  with  the  grantor  for  whose  breach 
he  may  maintain  either  assumpsit  or  the  equitable  action  for  money  had  and 
received. 1 

d.  Implied  Assumption.  —  There  is  another  class  of  cases,  however,  in 
which  the  amount  of  the  mortgage  is  deducted  from  the  purchase  price,  or  left 
in  the  hands  of  the  grantee,  but  in  which  there  is  no  express  promise  to  pay  the 
mortgage.  In  such  cases  it  seems  to  be  the  better  rule  that  from  the  reten- 
tion of  the  fund  the  law  will  raise  an  implied  promise  to  pay  the  incumbrance, 
upon  which  promise  the  grantor,  and  usually  also  the  mortgagee,  may  main- 
tain an  action.2  Other  cases  of  respectable  authority  have  refused  to  imply 
any  undertaking  from  the  mere  deduction  of  the  amount  of  the  mortgage  from 
the  purchase  price,  holding  that  there  must  be  in  every  case  an  agreement  to 
pay  the  mortgage.3  Important  results  flow  from  the  difference  between  the 
two  classes.  In  the  former  case,  for  instance,  no  one  but  the  covenantee  is 
allowed,  in  some  jurisdictions,  to  maintain  an  action,  while  in  the  latter  case, 
the  promise  being  implied,  either  the  obligee  or  the  beneficiary  may  maintain 


1.  Mortgage  as  Part  Consideration  for  Land  — 

United  Stales. — Middaugh  v.  Bachelder,  33 
Fed.  Rep.  706. 

Illinois.  —  Lilly  v.  Palmer,  51  111.  331; 
Rogers  v.  Herron,  92  111.  583;  Thompson  v. 
Dearborn,  107  111.  87;  Drury  z.  Holden,  121 
111.  130;  Robinson  Bank  v.  Miller,  153  111.  244, 
46  Am.  St.  Rep.  883;  Websler  v.  Fleming, 
178  111.  140;  Harts  v.  Emery,  184  III.  560. 

Indiana.  —  MeMahan  v.  Stewart,  23  Ind.  590. 

Iowa.  —  Wood  v.  Smith,  51  Iowa  156. 

Kansas.  —  Carnahan  v.  Lloyd,  4  Kan.  App. 
605. 

Massachusetts.  —  Braman  v.  Dowse,  12  Cush. 
(Mass.)  227. 

Missouri.  —  Keifer  v.  Shacklett,  85  Mo.  App. 

449. 

Nebraska.  —  Goos  v.  Goos,  57  Neb.  294; 
Merriam  v.  Miles,  54  Neb.  566,  69  Am.  St. 
Rep.  731. 

New  Jersey.  —  Stevenson  v.  Black,  1  N.  J. 
Eq.  338;  Thayer  v.  Torrey,  37  N.  J.  L.  339; 
Cubberly  v.  Yager,  42  N.  J.  Eq.  289. 

New  York. —  Cornell  v.  Prescott,  2  Barb.  (N. 
Y.)  16;  Rawson  v.  Copland,  2  Sandf.  Ch.  (N. 
Y.)  251;  Fly  v.  McNight.  (Supm.  Ct.  Gen.  T.) 
30  How.  Pr.  (N.  Y.)  97;  Huntley  v.  ReVoir,  66 
Hun  (N.  Y.)  291;  Wilcox  v.  Campbell,  106  N. 
Y.  325. 

0/i:o.  —  Cushmin  v.  Garrison,  2  Cine.  Super. 
Ct.  145;  Riley  v.  Rice,  40  Ohio  St.  441;  Poe  v. 
Dixon,  60  Ohio  St.  124,  71  Am.  St.  Rep.  713. 

Oregon.  —  Windle  v.  Hughes,  (Oregon  1901) 
65  Pac.  Rep.  1058. 

Pennsylvania.  —  Hoff's  Appeal,  24  Pa.  St. 
200. 

Rhode  Island.  —  Urquhart  v.  Bray  ton,  12  R. 
I.  169. 

Virginia.  —  Willard  v.  VVorsham,  76  Va.  392. 
Wisconsin. — Palmeter  v.  Carey,  63  Wis.  426. 
As  regards  consideration  for  the  contract  of 
assumption  the  ordinary  rules  pertaining  to 
'  thai  subject  apply.    The  reader  may  consult 
the  title  Consideration,  vol.  6.  p.  667. 

2.  Mortgage  as  Part  Consideration  —  United 
Stales.  —  Twichell  v.  Mears,  8  Biss.  (U.  S.)  21 1. 

Connecticut. — Townsend  v.  Ward,  27  Conn. 
610. 

Illinois.  —  Comsiock  v.  Hitt,  37  111.  542; 
Hammer  v.  Johnson,  44  111.  192;  Pidgeon  v. 
School  Trustees,  44  111.  502. 


Iotva.  —  Bristol  Sav.  Bank  v.  Stiger,  86  Iowa 
344- 

Massachusetts.  —  Jager  v.  Vollinger,  174 
Mass.  521. 

New  Jersey.  —  Heid  v.  Vreeland,  30  N.  J. 
Eq.  591. 

New  York.  —  Ferris  v.  Cravvford,  2  Den. 
(N.  Y.)  595;  Collins  v.  Rowe,  (Supm.  Ct.  Spec. 
T.)  1  Abb.  N.  Cas.  (N.  Y.)  97;  Smith  v.  Trus- 
low,  84  N.  Y.  660. 

Ohio.  —  Thompson  v.  Thompson,  4  Ohio  St. 
333- 

Pennsylvania.  — Crooks  v.  Douglass,  56  Pa. 
St.  51;  Kostenbader  v.  Spotts,  80  Pa.  St.  450; 
Blymire  v.  Boistle,  6  Watts  (Pa.)  182,  31  Am. 
Dec.  458;  Woodward's  Appeal,  38  Pa.  St.  323; 
Campbell  v.  Shrum,  3  Watts  (Pa.)  60;  Metz- 
gar's  Appeal,  71  Pa.  St.  330. 

•  Vermont. — Guernsey  v.  Kendall,  55  Vt. 
201. 

Canada.  —  Beatty  v.  Fitzsimmons,  23  Ont. 
245. 

It  would  seem  to  be  the  rule  in  New  Jersey 
that  where  the  purchaser  takes  without  any 
special  agreement,  the  law  will  not  imply  any 
obligation  on  his  part  to  indemnify  his  grantor 
beyond  the  value  of  the  land  purchased. 
Hartshorne  v.  Hartshorne,  2  N.  J.  Eq.  349. 

Where  the  vendee's  assignee  agrees  to  pay 
a  certain  claim  to  the  heirs  of  the  vendor  it 
may  be  inferred  that  the  claim  thus  referred 
to  was  the  unpaid  purchase  money  upon  the 
contract,  and  such  heirs  may  maintain  an  ac- 
tion against  such  assignee  to  recover  such 
amount.    Adams  v.  Wadhams,  40  Barb.  (N. 

Y.)225 

Where  Property  Is  Cast  upon  One  by  Act  of  the 
Law,  or  by  the  agency  of  others  who  are  the 
beneficiaries,  there  is  no  reason  for  assuming 
that  the  recipient  intends  to  bind  himself  by  a 
clause  in  ihe  deed.  He  is  merely  a  dry  trus- 
tee in  such  case,  to  whom  the  pioperty  comes 
by  the  acts  of  others,  ar  d  not  his  own.  Girard 
L.  Ins.,  etc.,  Co.  v.  Stewart,  86  Pa.  St.  89. 

3.  No  Assumption  Without  an  Express  Agree- 
ment —  Nebraska.  —  Green  v.  Hall,  45  Neb.  89. 

New  York.  —  Bennett  v.  Bates,  94  N.  Y.  354. 

South  Dakota.  —  Granger  v.  Roll,  6  S.  Dak. 
611. 

Canada.  —  Man  ley  v.  London  Loan  Co.,  23 
Ont.  App.  139. 
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assumpsit  upon  it.1  Furthermore,  the  promise,  being  implied  by  law,  is  not 
within  the  statute  of  frauds  as  being  to  answer  for  the  debt  of  another.2  In 
some  jurisdictions,  however,  the  obligation  assumed  is  considered  as  one  of 
indemnity  merely,  giving  to  the  grantor  a  right  to  recoup  any  damage  suffered 
by  the  failure  to  pay  as  promised.  Until  payment  by  the  grantor  his  dam- 
ages are  merely  nominal.3  If,  however,  the  mortgagor  has  paid  the  mortgage 
he  is  thereby  subrogated  to  the  rights  of  the  mortgagee  and  may  claim  the 
benefit  of  any  securities  held  by  him  for  the  satisfaction  of  the  mortgage.4 

e.  Liability  of  Grantee  to  Mortgagor.  —  When  it  has  been  estab- 
lished that  the  grantee  has  assumed  the  payment  of  incumbrances,  the  right 
of  the  grantor,  as  a  party  to  the  contract,  to  proceed  against  him,  is  a 
question  of  contractual  rights  in  general,  and  not  of  mortgages  in  particular. 
The  cases  already  cited  bear  upon  the  right  of  the  grantor  to  sue  the  grantee. 
Such  assumption  having  been  established,  the  right  of  action  necessarily 
follows.  Ordinarily,  moreover,  the  assumption  of  the  grantee  is  deemed  to 
create  a  duty  to  pay  the  mortgage. when  due,  and  upon  a  failure  to  pay  the 
grantor  may  bring  his  action  at  once  and  before  paying  anything  himself. 
The  right  of  recovery  is  independent  of  actual  damage  sustained.  The  meas- 
ure of  damages  claimed  would  be  the  amount  of  the  mortgage  with  interest 
from  the  day  it  was  due.5 

/.  Liability  of  Grantee  to  Mortgagee  —  (i)  In  General.  —  The  pre- 
vailing rule  in  the  United  States  is  that  where  a  grantee  of  mortgaged 
premises  has  agreed  with  the  vendor  to  assume  the  mortgage,  the  mortgagee 
may  recover  against  him,  either  in  law  or  in  equity.  Such  recovery  is  allowed 
generally  on  one  of  two  principles;  namely,  upon  the  theory  of  equitable  sub- 
rogation, or  upon  the  theory  that,  the  promise  having  been  made  for  his  benefit, 
the  mortgagee  may  sue  upon  it.  Such  recovery  has  been  allowed  both  in 
cases  where  the  action  was  against  the  vendee  after  foreclosure  and  sale  of 
the  land,  and  where  it  was  upon  his  covenant  or  undertaking  before 
foreclosure.6 

1.  Twichell  v.  Mears,  8  Biss.  (U.  S.)  211 ; 
Baldwin  v.  Emerv,  89  Me.  496. 

2.  Assumption  Not  Within  Statute  of  Frauds  — 

Iowa.  —  Lamb  v.  Tucker,  42  Iowa  118. 

Massachusetts.  — Pike  v.  Brown,  7  Cush. 
(Mass.)  133. 

Nevada.  —  Ruhlin  v.  Hackett,  1  Nev.  360. 

Pennsylvania. — Taylor  v.  Preston,  79- Pa. 
St.  436. 

Rhode  Island.  —  Urquhart  v.  Brayton,  12  R. 
I.  169. 

See  the  title  Statute  of  Frauds. 

3.  Assumption  of  Indemnity.  —  Burbank  v. 
Gould,  15  Me.  118;  Burke  v.  Gummey,  49  Pa. 
St.  518;  Moore's  Appeal,  88  Pa.  St.  450,  32 
Am.  Rep.  469;  Merriman  v.  Moore,  90  Pa.  St. 
78;  Blood  v.  Crew  Levick  Co.,  171  Pa.  St.  328. 

4.  For  full  discussion  of  this  subject,  and 
citation  of  cases  see  the  title  Subrogation. 

5.  California. — Abell  v.  Coons,  7  Cal.  105, 
68  Am.  Dec.  229;  Kreling  v.  Kreling,  118  Cal. 
413;  Lisenby  v.  Newton,  120  Cal.  571,  65  Am. 
St.  Rep.  203. 

Colorado.  —  Burbank  v.  Roots,  4  Colo.  App. 
197. 

Connecticut. — Foster  v.  At  water,  42  Conn. 
244. 

Georgia.  — Williams  v.  Moody,  95  Ga.  S. 
Indiana.  —  Fleming  v.  Reed,  20  Ind.  App. 
462. 

Iowa.  —  Stout  v.  Folger,  34  Iowa  71,  11  Am. 
Rep.  138. 

Maine.  —  Baldwin  v.  Emery,  89  Me.  496. 
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Massachusetts. —  Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  341;  Locke  v.  Homer,  131 
Mass.  93,  4  Am.  Kep.  199;  Reed  v.  Paul,  131 
Mass.  129;  Brewer  v.  Worthington,  10  Allen 
(Mass.)  329;  Valentine  v.  Wheeler,  122  Mass. 
566,  23  Am.  Rep.  404;  Fiske  v.  Tolman,  124 
Mass.  254,  26  Ain.  Rep.  659;  Gaffney  v.  Hicks, 
124  Mass.  301. 

Minnesota.  —  Hine  v.  Myrick,  60  Minn.  518. 

Nebraska.  —  Stichter  v.  Cox,  52  Neb.  532. 

New  Jersey.  —  Cubberly  v.  Yager,  42  N.  J. 
Eq.  289. 

New  York.  —  Thomas  v.  Allen,  1  Hill  (N. 
Y.)  145;  Churchill  v.  Hunt,  3  Den.  (N.  Y.)  321; 
Belloni  v.  Freeborn,  63  N.  Y.  383. 

Utah.  —  Thompson  v.  Cheesman,  15  Utah  43. 

The  right  of  the  grantor  to  proceed  against 
subsequent  grantees  of  his  grantee  may  rest 
upon  recitations  in  the  deed  to  the  last  grantee. 
See  Hand  v,  Kennedy,  S3  N.  Y.  150. 

6.  The  right  of  the  mottgagee  against  the 
grantee  of  mortgaged  premises  is  usually 
treated  in  the  English  cases  as  a  question  be- 
tween the  realty  and  the  personal  obligation 
or  private  estate  of  such  grantee.  The  ques- 
tion therefore  is  rather  one  of  marshaling 
assets  and  has  been  treated  with  sufficient  ful- 
ness in  the  titles  Marshaling  Assets  and 
Marshaling  Decedents'  Estates,  vol.  rg,  pp. 
1279,  1280,  1327-1334. 

The  creditor  may  refuse  to  adopt  the  liability 
of  the  grantee  of  the  mortgaged  premises,  but 
may  prefer  a  judgment  against  the  grantors, 
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(2)  Doctrine  of  Equitable  Subrogation  —  (a)  in  General.  —  Where  the  vendee 
of  the  land  assumes  the  payment  of  the  mortgage,  the  mortgagee  is,  in  some 
states,  allowed  to  proceed  against  him  for  a  deficiency,  on  the  ground  that  a 
creditor  is  entitled  to  lay  claim  to  and  enforce  all  collateral  obligations  for  the 
payment  of  his  debt,  which  a  person  standing  in  the  situation  of  a  surety  for 
others  holds  for  his  indemnity.  The  application  of  the  principle  is  made 
possible  by  aid  of  the  doctrine  that  the  grantee,  by  the  assumption,  has 
become,  as  to  his  grantor,  the  principal  debtor,  the  grantor  occupying  there- 
after the  position  of  surety.  This  is  called  the  doctrine  of  equitable  subro 
galion.1  The  right  of  the  mortgagee  to  a  personal  decree  for  deficiency 
against  such  vendee  does  not  result  from  any  privity  between  the  two,  or 
from  any  vested  right  in  the  mortgagee  arising  either  from  the  acceptance  of 
the  conveyance  of  the  mortgaged  property  by  the  grantee,  or  from  his  obli- 
gation to  pay  the  mortgage  debt  as  between  himself  and  the  grantor.  It  rests 
merely  upon  t'he  doctrine  that  the  grantee  is  liable  to  his  grantor,  and  that, 
upon  equitable  principles,  the  mortgagee  may  proceed  directly  against  the 
person  ultimately  liable  in  order  to  avoid  circuity  of  action,  and  to  save  the 
mortgagor  from  being  harassed  for  payment  of  the  debt,  and  then  being  driven 
to  seek  relief  from  the  purchaser  upon  whom  the  ultimate  liability  must  fall. 
In  such  cases  the  land  is  regarded  as  the  primary  fund  for  the  payment  of  the 
mortgage,  and  the  right  to  proceed  against  the  mortgagor's  grantee  is  for 
the  deficiency  only.  It  is  generally  recognized,  however,  that  this  right  of 
the  mortgagee  against  the  grantee  is  one  which  he  may  assert  only  when  he 
so  chooses.  It  is  still  optional  with  him,  so  far  as  recovery  goes,  to  ignore  the 
grantee  altogether,  and  to  proceed  against  the  land  and  the  mortgagor  as 
primarily  and  solely  liable.3 


his  mortgagors.  In  such  case  the  vendee  is 
under  no  obligation  to  the  mortgagee.  Sear- 
ing v.  Benton,  41  Kan.  758. 

1.  In  Ayers  v.  Dixon,  78  N.  Y.  318,  it  was 
held  thai  the  grantee  assuming  payment  of  the 
mortgage  as  part  of  the  consideration  became 
liable  to  the  mortgagee  but  not  to  his  grantee, 
and  that  ihe  right  of  the  grantor  under  the  as- 
sumption would  be  merely  by  subrogation  to 
ihe  rights  of  the  morigagee.  This,  however, 
sesms  to  be  opposed  to  the  general  doctrine 
allowing  either  grantor  or  mortgagee  to  sue 
uoon  the  assumption. 

2.  The  Doctrine  of  Equitable  Subrogation  — 
California.  —  Biddel  v.  Brizzolara,  64  Cal.  354; 
Thomson  v.  Bettens,  94  Cal.  82;  Williams  v. 
Naftsger,  103  Cal.  438;  Tulare  County  Bank 
v.  Madden,  109  Cal.  312;  Hopkins  v.  Warner, 
109  Cal.  133;  Kreling  v.  Kreling,  118  Cal.  413; 
Roberts  v.  Fitzallen,  120  Cal.  482;  Ward  v. 
De  Oca,  120  Cal.  102;  Herd  v.  Tuohy,  (Cal. 
1901)  65  Pac.  Rep.  139. 

Michigan. —  Crawford  v.  Edwards,  33  Mich. 
354;  Miller  v.  Thompson,  34  Mich.  10;  Taylor 
v.  Whitmore,  35  Mich.  97;  Higman  v.  Stewart, 
38  Mich.  523;  Carley  v.  Fox,  38  Mich.  387; 
Hicks  v.  McGarry,  38  Mich.  667;  Booth  v. 
Connecticut  Mut.  L.  Ins.  Co.,  43  Mich.  299; 
linger  v.  Smith,  44  Mich.  22;  Gage  v.  Jenkin- 
son,  58  Mich.  169;  Corning  v.  Burton,  102 
Mich.  86. 

New  Jersey.  — Toffey  v.  Atcheson,  42  N.  J. 
Eq.  182;  Klapworih  v.  Dressier,  13  N.  J.  Eq 
62.  78  Am.  Dec.  69;  Hoy  v.  Bramhall,  19  N.  J. 
Eq.  563,  97  Am.  Dec.  6S7;  Stiger  v.  Mahone, 
24  N.  J.  Eq.  426;  Pruden  v.  Williams,  26  N.  J. 
Eq.  210;  Crowell  v.  St.  Barnabas  Hospital,  27 
N.  J.  Eq.  650;  Crowell  v.  Currier,  27  N.  J.  Eq. 

20  C.  of  L. — 63  993 


154;  Wise  v.  Fuller,  29  N.  J.  Eq.  257;  Heid  v. 
Vreeland,  30  N.  J.  Eq.  591;  Green  v.  Stone,  54 
N.  J.  Eq.  387,  55  Am.  St.  Rep.  577;  Whittaker 
v.  Belvidere  Roller  Mill  Co.,  55  N.  J.  Eq.  674; 
Biddle  v.  Pugh,  59  N.  J.  Eq.  480;  Cubberly  v. 
Yager,  42  N.  J.  Eq.  289. 

New  York.  —  Cornell  v.  Prescott,  2  Barb. 
(N.  Y.)  16;  Flagg  v.  Thurber,  14  Barb.  (N.  Y.) 
196;  Halsey  v.  Reed,  9  Paige  (N.  Y.)  446; 
Marsh  v.  Pike,  10  Paige  (N.  Y.)  595;  Blyer  v. 
Monholland,  2  Sandf.  Ch.  (N.  Y.)  478;  Ferris  v. 
Crawford,  2  Den.  (N.  Y.)  598;  Russell 
v.  Pistor,  7  N.  Y.  171,  57  Am  Dec.  509; 
Trotter  v.  Hughes,  12  N.  Y.  74,  62  Am.  Dec. 
137. 

North  Carolina.  —  Woodcock  v.  Bostic,  118 
N.  Car.  822. 

Virginia.  —  Willard  v.  Worsham,  76  Va.  392; 
Osborne  v.  Cabell,  77  Va.  462;  Francisco  v. 
Shelton,  85  Va.  779;  Moore  v.  Iriplett,  96  Va. 
603,  70  Am.  St.  Rep.  882. 

The  paucity  of  New  York  citations  is  ex- 
plained by  the  fact  that  the  doctrine  of  subro- 
gation applied  in  the  earlier  cases  was 
superseded  later  by  the  doctrine  lhat  the  bene- 
ficiary under  a  contract  may  sue  thereon,  here- 
after discussed.  The  prominence  given  10  that 
doctrine  by  Lawrence  v.  Fox,  20  N.  Y.  268, 
led  the  court  in  Burr  v.  Beers,  24  N.  Y.  178,  80 
Am.  Dec.  327,  to  apply  it  to  the  case  of  a  mort- 
gagee. But  the  eailier  equitable  doctrine  was 
not  overruled  in  the  sense  that  it  was  no 
longer  applicable  to  the  facts.  Wager  v.  Link, 
134  N.  Y.  122,  argues  that  Ihe  plaintiff  might 
recover  upon  either  doctrine,  showing  clearly 
that  the  court  seems  ready  to  apply  either 
principle  or  both  in  working  out  equitable  re- 
sults. These  New  York  cases  have  been  cited 
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(b)  Liability  of  Grantee  Depends  upon  That  of  His  Grantor.  —  Since  the  mortgagee 

upon  this  theory  proceeds  against  the  grantee  not  in  his  own  right,  but  by 
subrogation  ■  to  the  rights  of  the  grantor,  it  necessarily  follows  that  if  the 
grantor  was  not  originally  liable  to  the  mortgagee,  or  was  only  contingently 
liable,  or  if,  before  the  action  is  brought,  such  liability  has  ceased  to  exist,  as 
through  failure  of  consideration,  by  rescission  of  the  contract,  or  other  reason, 
the  mortgagee  cannot  recover  against  the  grantee.1 

(3)  Doctrine  of  Beneficial  Interest  —  (a)  In  General.  —  In  a  majority  of  the 
United  States  the  mortgagee  is  allowed  to  recover  from  the  mortgagor's 
grantee  upon  the  doctrine,  generally  called  "the  American  doctrine,"  that 
one  for  whose  benefit  a  promise  is  made  may  sue  the  promisor  thereupon  in 
his  own  name.2  This  doctrine  is  regarded  as  an  exception  to  the  broad  rule 
that  only  parties  and  privies  can  sue  upon  a  contract.  It  has  been  the  occa- 
sion of  a  great  deal  of  discussion,  and  the  courts  have  found  it  impossible 
to  agree  upon  any  theory  of  the  case  which  reconciles  it  with  the  rule  that 


and  followed  in  the  other  jurisdictions  apply- 
ing the  equitable  doctrine. 

The  doctrine  of  equitable  subrogation  as 
here  applied  must  be  distinguished  from  ihe 
doctrine  of  subrogation  as  usually  applied  by 
courts  of  equity.  Ordinarily  the  principle  is 
invoked  to  allow  one  who,  as  surely,  has  paid 
a  debt,  to  put  himself  in  the  place  of  the 
creditor  and  to  make  use  of  all  the  securities 
and  remedies  possessed  by  the  creditor.  But 
here  the  right  is  exercised,  not  after  but  be- 
fore payment,  and  not  by  one  who  has  paid 
the  mortgage,  but  by  him  to  whom  it  is  to  be 
paid.  In  two  essential  particulars  it  differs 
from  ordinary  subrogation,  and  must  be  re- 
garded as  an  extension  of  that  doctrine.  See 
the  title  Subrogation. 

1.  Liability  of  Grantee  Depends  upon  That  of 
His  Grantor — California.  —  Biddel  v.  Brizzo- 
lara,  64  Cal.  354;  Ward  v.  De  Oca,  120  Cal. 
102. 

New  Jersey.  —  K'.apworth  v.  Dressier,  13  N. 
J.  Eq.  62,  78  Am.  Dec.  69;  Crowell  v.  Currier, 
27  N.  J.  Eq.  157;  Crowell  v.  St.  Barnabas 
Hospital,  27  N.  J.  Eq.  650;  Wise  v.  Fuller,  29 
N.  J.  Eq.  257;  Arnaud  v.  Grigg,  29  N.  J.  Eq. 
482;  Norwood  v.  De  Hart,  30  N.  J.  Eq.  412; 
Youngs  v.  Public  Schools,  31  N.  J.  Eq.  290; 
Biddle  z:  Pugh,  59  N.  J.  Eq.  480;  Eakin  v. 
Shultz,  (N.  J.  1900)  47  AtL  Rep.  274;  Sinking 
Fund  Com'rs  v.  Peter,  32  N.  J.  Eq.  114. 

New  York.  —  Trotter  v.  Hughes,  12  N.  Y. 
74,  62  Am.  Dec.  137;  King  v.  Whitely,  10 
Paige  (N.  Y.)  465. 

Virginia.  —  Osborne  v.  Cabell,  77  Va.  462. 

This  doctrine  is  applied  only  in  courts  of 
equity.  If  after  the  assumption  of  ihe  mort- 
gage an  action  at  law  is  still  brought  against 
the  obligor  of  the  bond,  he  is  regarded  therein 
as  the  principal  debtor.  Palmer  v.  White,  (N. 
J.  1900)46  Atl.  Rep.  706. 

A  Statute  Passed  in  New  Jersey  in  1880  de- 
clares that  in  proceedings  to  fcreclose  mort- 
gages no  decree  for  deficiency  shall  be  made. 
Pamphlet  Laws  of  1880,  p.  255;  Chancellor  v. 
Traphagen,  41  N.  J.  Eq.  369. 

But  it  has  been  held  that  the  remedy  of  the 
mortgagee  in  equity  against  the  grantee  for 
the  mortgage  debts  so  assumed  is  not  affected 
by  the  act.  Green  v.  Stone,  54  N.  J.  Eq.  387. 
55  Am.  St.  Rep.  577;  Pruden  v.  Williams,  26 
N.  J.  Eq.  210. 


In  accordance  with  the  above  doctrine  as  to 
the  limitation  of  the  mortgagee's  rights  and  the 
grantee's  liability,  it  has  been  held  that  such 
grantee  is  not  liable  for  a  deficiency  after 
foreclosure  if  it  appears  that  the  insertion  of 
the  clause  of  assumption  was  made  without 
his  knowledge,  and  was  therefore  not  a  part 
of  his  bargain  in  the  purchase  of  the  premises. 
Parker  v.  Jenks,  36  N.  J.  Eq.  398. 

Nor  can  there  be  a  valid  claim  against  the 
estate  of  the  decedent  before  foreclosure,  since 
his  liability  is  contingent  upon  whether  or  not 
there  will  be  a  deficiencv.  Terhune  v.  White, 
34  N.  J.  Eq.  98. 

Nor  does  the  doctrine  extend  so  far  as  to 
allow  the  mortgagee  to  recover  under  color 
of  the  vendor's  claim  for  purchase  money. 
Emley  v.  Mount.  32  N.  J.  Eq.  470. 

The  liability  of  the  vendee  does  not  follow 
the  assignment  of  his  interest  into  the  hands 
of  his  assignee,  although  the  contract  made 
contained  (he  provision  that  its  stipulations 
are  to  apply  to  and  bind  the  assigns  of  the  re- 
spective parties.  Lisenby  v.  Newton,  120  Cal. 
571,  65  Am.  St.  Rep.  203. 

Where  the  deed  from  the  mortgagor  to  his 
grantee  is  intended  as  a  mortgage  security  for 
a  debt  which  the  former  owes  to  the  latter,  the 
principle  cannot  apply.  And  in  such  case  a 
promise  by  the  subsequent  mortgagee  to  the 
owner  of  the  premises  to  pay  the  prior  mort- 
gage cannot  be  enforced  by  the  prior,  mort- 
gagee, and  he  is  not  entitled  to  a  judgment  for 
deficiency  upon  foreclosure  against  such  sub- 
sequent mortgagee.  Savings  Bank  v.  Thorn- 
ton, 112  Cal.  255. 

It  is  a  consequence  of  the  principle  that  the 
debt  of  the  grantee  is  one  to  his  grantor  and 
not  to  the  mortgagee,  that  a  creditor  of  the 
mortgagee  cannot  garnishee  such  grantee. 
Hartman  z>.  Olvera,  54  Cal.  61. 

Where  a  Deed  Eecites  that  the  Land  Conveyed 
Was  Subject  to  the  Mortgage  and  a  Certain  Other 
Indebtedness,  the  assumption  bv  the  grantee  to 
discharge  all  the  debts  of  the  grantor  cannot 
be  limited  by  the  use  subsequently  of  the  ex- 
pression "  lawful  obligations,"  but  must  be 
construed  to  extend  to  all  such  obligations. 
Alvord  v.  Spring  Valley  Gold  Co.,  106  Cal.  547. 

2.  The  doctrine  in  relation  to  contracts  in 
general  will  be  found  discussed  in  the  title 
Contracts,  vol.  7,  pp.  104-113. 
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recognizes  as  necessary  privity  between  plaintiff  and  defendant.  Possibly 
the  most  generally  attempted  explanation  of  the  doctrine  is,  that  the  parties, 
by  recognizing  the  plaintiff  as  the  one  for  whose  benefit  the  promise  is  made, 
bring  the  latter  into  privity  with  them  and  give  him  the  necessary  standing 
in  the  eye  of  the  law.' 

The  Rule  in  Massachusetts.  —  In  Massachusetts  an  action  at  law  upon  a  stipula- 


1.  The  Doctrine  of  Beneficial  Interest  —  United 

States.  —  Keller  v.  Ashford,  133  U.  S.  610; 
Willard  v.  Wood,  135  U.  S.  309;  Tvvichell  v. 
Mears,  8  Biss.  (U.  S.)  2ir;  Hayden  r.  Snow,  9 
Biss.  (U.  S.)  511;  Winters  ?>.  Hub  Min.  Co.,  57 
Fed.  Rep.  287;  Green  v.  Turner.  (C.  C.  A.)  86 
Fed.  Rep.  837. 

Colorado.  — Burbank  v.  Roots,  4  Colo.  App. 
1 97 ;  Stuyvesant  v.  Western  Mortg.  Co.,  22 
Colo.  28;  Starbiri  v.  Cranston,  24  Colo.  20. 

Connecticut. — Townsend  v.  Ward,  27  Conn. 
610;  Post  v.  Tradesmen's  Bank,  28  Conn.  420; 
Foster  v.  Atwater,  42  Conn.  244;  Waters  r. 
Hubbard,  44  Conn.  340,  Hubbard  v.  Ensign, 
46  Conn.  576;  Meech  v.  Ensign,  49  Conn.  191, 
44  Am.  Rep.  225;  Bassett  v.  Bradley,  48  Conn. 
224;  Boardman  v.  Larrabee,  51  Conn.  39; 
Tuttle  v.  Armstead,  53  Conn.  175. 

Illinois.  —  Way  v.  Roth,  58  ill.  App.  198; 
Kinney  v.  Wells,  59  111.  App.  271;  Harts  v. 
Emery,  84  111.  App.  317;  Richardson  t.  Venn, 
84  111.  App.  601;  Eggleston  v.  Morrison,  84 
111.  App.  625;  Murray  v.  Emery,  85  111.  App. 
348;  Comstock  v.  Hitt,  37  111.  542;  Rogers  v. 
Herron,  92  111.  583;  Rapp  v.  Stoner,  104  III. 
C18;  Thompson  v.  Dearborn,  107  111.  87;  Dean 
v.  Walker,  107  111.  540,  47  Am.  Rep.  467;  Daub 
v.  Englebach,  109  111.  267-  Bay  z'.  Williams, 
112  111.  91,  54  Am.  Rep.  209;  Drury  v.  Holden, 
]  2i  111.  130;  Fish  v.  Glover,  154  111.  86;  Ingram 
v.  Ingram,  172  III.  287;  Commercial  Nat. 
Bank  v.  Kirkwood,  172  III.  563;  Hazle  v. 
Bondy,  173  111.  303;  Webster  v.  Fleming,  178 
111.  140.  . 

Indiana.  — Stanton  v.  Kenrick,  135  Ind.  382; 
McDill  v.  Gunn,  43  Ind.  315;  Josselyn  v.  Ed- 
wards,  57  Ind.  212;  Hoffman  v.  Risk,  58  Ind. 
113;  Logan  v.  Smith,  70  Ind.  597;  Figatt  v. 
Halderman,  75  Ind.  564;  Jones  v.  Parks,  78 
Ind.  537;  Carnahan  v.  Tousey,  93  Ind.  561; 
Ellis  v.  Johnson,  96  Ind.  377;  Cooper  v.  Jack- 
son, 99  Ind.  566;  Birke  v.  Abbott,  103  Ind.  1, 
53  Am.  Rep.  474;  Kelso  v.  Fleming,  104  Ind. 
180;  Ayres  v.  Randall,  joS  Ind.  595;  Sefton  v. 
Hergett,  113  Ind.  592;  Lowe  v.  Hamilton,  132 
Ind.  406;  Stanton  v.  Kenrick,  135  Ind.  382; 
Stuckman  v.  Roose,  147  Ind.  402. 

Iowa.  —  Marble  Sav.  Bank  v.  Mesarvey,  101 
Iowa  285;  Corbett  v.  Waterman,  11  Io.va  86; 
Thompson  v.  Bertram,  14  Iowa  476;  Foster  v. 
Marsh,  25  Iowa  300;  James  v.  Day,  37  Iowa 
164;  Ross  v.  Kennison,  38  Iowa  396;  Lamb  v. 
Tucker,  42  Iowa  119;  Wood  v.  Smith,  51  Iowa 
156;  Gilbert  v.  Sanderson,  56  Iowa  349,  41 
Am.  Rep.  103;  Bristol  Sav.  Bank  v.  Stiger,  86 
Iowa  344;  Beeson  v.  Green,  103  Iowa  406; 
Pope  v.  Porter,  33  Fed.  Rep.  7. 

Kansas.  —  Morris  v.  Mix,  4  Kan.  App.  654; 
New  England  Trust  Co.  v.  Nash,  5  Kan.  App. 
739;  Schmucker  v.  Siberl,  18  Kan.  104,  26  Am. 
Rep.  765;  Scott  v.  Morning,  23  Kan.  253; 
Rickman  v.  Miller,  39  Kan.  362;  Stephenson 
v.  Elliott,  53  Kan  550. 

Kentucky.  —  Madison  First  Nat.  Bank  v. 
Schussler,(  Ky.  1886)  2  S.  W.  Rep.  145. 


Louisiana.  —  Schlatre  v.  Greaud,  19  La.  Ann. 
125;  De  L'Isle  v.  Moss,  34  La.  Ann.  164; 
Dodds  v.  Lanaux,  45  "La.  Ann.  287. 

Maine.  — ■  Flint  v.  Winter  Harbor  Land  Co., 
89  Me.  420;  Baldwin  v.  Emery,  89  Me.  496; 
Cumberland  Nat.  Bank  v.  St.  Clair,  93  Me.  35. 

Maryland.  —  George  v.  Andrews,  60  Md.  26, 
45  Am.  Rep.  706. 

Minnesota.  —  Follansbee  v.  Johnson,  28 
Minn.  311;  Washington  L.  Ins.  Co.  v.  Mar- 
shall, 56  Minn.  250;  McRae  v.  Sullivan,  56 
Minn.  266;  Hine  v.  Myrick,  60  Minn.  518. 

Missouri.  —  Cress  v.  Blodgett,  64  Mo.  449. 
See  also  Rogers  v.  Gosnell,  51  Mo.  466;  Heim 
v.  Vogel,  69  Mo.  529;  Fitzgerald  v.  Barker,  70 
Mo.  685,  85  Mo.  13,  96  Mo.  661,  9  Am.  St.  Rep. 
375,  4  Mo.  App.  105,  13  Mo.  App.  192;  Nelson 
v.  Brown,  140  Mo.  580,  62  Am.  St.  Rep.  755; 
Pratt  v.  Conway,  148  Mo.  29T,  71  Am.  St.  Rep. 
602;  Connecticut  Mut.  L.  Ins.  Co.  v.  Mayer, 
8  Mo.  App.  18;  Klein  v.  Isaacs,  8  Mo.  App. 
568;  Weinreich  v.  Weinreich,  18  Mo.  App.  364; 
Saunders  v.  McClintock,  46  Mo.  App.  216; 
Wayman  v.  Jones,  58  Mo.  App.  313;  American 
Nat.  Bank  v.  Klock,  58  Mo.  App.  335;  Crone 
v.  Stinde,  68  Mo.  App.  122. 

Nevada.  —  Ruhling  v.  Hackett,  1  Nev.  360; 
Rickards  v.  Hutchinson,  18  Nev.  215. 

New  York.  —  Burr  v.  Beers,  24  N.  Y.  178,  80 
Am.  Dec.  327;  Hartley  v.  Harrison,  24  N.  Y. 
170;  Ricard  v.  Sanderson,  41  N.  Y.  181 ;  Real 
Estate  Trust  Co.  v.  Balch,  45  N.  Y.  Super. 
Ct.  528;  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y. 
253;  Ludington  v.  Low,  53  N.  Y.  Super.  Ct. 
374;  Fairchild  v.  Lynch,  46  N.  Y.  Super.  Ct.  1; 
Vrooman  c.  Turner,  69  N.  Y.  2S0,  25  Am. 
Rep.  195:  Miller  v.  Winchell,  70  N.  Y.  439; 
Campbell  v.  Smith,  71  N.  Y.  26,  27  Am.  Rep. 
5;  Comstock  v.  Drohan,  71  N.  Y.  9;  Parkinson 
v.  Sherman,  74  N.  Y.  88,  30  Am.  Rep.  268; 
Root  v.  Wright,  84  N.  Y.  72,  38  Am.  Rep.  495; 
Ayers  v.  Dixon,  78  N.  Y.  323;  Wager  v.  Link, 
134  N.  Y.  122;  Beecher  v.  Ackerman,  (N.  Y. 
Super.  Ct.  Gen.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y,) 
149;  Ranney  v.  McMullen,  (N.  Y.  Super.  Ct. 
Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y  )  256;  Thayer 
r.  Marsh,  11  Hun  (N.  Y.)  501;  Steere  v.  Childs, 
15  Hun  (N.  Y.)  mS;  Pike  Seiter,  15  Hun 
(N.  Y.)404;  Haile  v.  Nichols,  16  Hun  (N.  Y.) 
37;  Stephens  v.  Cornell,  32  Hun  (N.  Y.)  414; 
Wilcox  v.  Campbell,  35  Hun  (N.  Y.J  254;  Al- 
ford  v.  Cobb,  35  Hun  (N.  Y.)  651;  Bingham- 
ton  Sav.  Bank  v.  Binghamton  Trust  Co.,  85 
Hun  (N.  Y.)  75;  Edirk  v.  G~reen,  38  Hun  (N. 
Y.)  202;  Rush  v.  Dilks,  43  Hun  (N.  Y.)  282; 
Carrier  v.  United  Paper  Co.,  73  Hun  (N.  Y  ) 
287;  Perkins  v.  Squier,  1  Thomp.  &•  C.  (N.  Y.) 
620;  Wales  v.  Sherwood,  (Supm  Ct.  Spec.  T.) 
52  How.  Pr.  (N.  Y.)  413;  Douglass  v.  Wells, 
57  How,  Pr.  (N.  Y.)  378;  Zapp  v.  Miller,  3 
Dem.  (N.  Y.)  266;  Matter  of  Simpson,  158  N. 
Y.  720. 

Ohio.  —  Thompson  7-.  Thompson,  4  Ohio  St. 
333;  Brewer  v.  Maurer,  38  Ohio  St.  543,  43 
Am.  Rep.  436;  Emmitt  v.  Brophy,  42  Ohio  St. 
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tion  in  a  deed  poll  by  which  the  grantee  assumes  and  agrees  to  pay  as  his  own 
debt  a  previous  debt  of  the  grantor,  secured  by  a  mortgage  of  the  granted 
premises,  can  be  brought  in  the  name  of  the  grantor  only.  Such  grantor, 
however,  has  an  immediate  right,  without  any  notice  to  or  interposition  by 
the  mortgagee,  to  sue  the  grantee  at  law  upon  his  promise  and  to  recover  the 
amount  of  the  mortgage  debt  remaining  unpaid.1 

In  Order  that  the  Mortgagee  May  Maintain  His  Action  against  the  grantee  assuming 
the  mortgage,  the  assumption  must  be  such  as  to  substitute  the  grantee  for 
the  grantor  as  principal  debtor.  If  the  assumption  is  merely  in  aid  of  the 
grantor,  and  is  not  a  substitution  of  the  liability  of  the  grantee,  or,  in  other 
words,  if  the  grantor  in  equity  as  at  law  remains  the  principal  debtor,  then  the 
assumption  clause  is  a  contract  between  the  parties  to  the  deed  only,  and  the 
liability  of  the  grantee  is  to  the  grantor  alone.2 

(b)  History  of  Doctrine  and  Its  Qualifications. — The  doctrine  that  one  for  whose 
benefit  a  promise  is  made  may  sue  upon  it  seems  to  have  been  first  applied 
to  the  case  of  a  mortgagee  suing  a  grantee  of  mortgaged  property,  in  the 
courts  of  New  York.  As  will  be  seen  by  the  citation  of  New  York  cases 
under  the  discussion  of  the  doctrine  of  equitable  subrogation,  recovery  in 
such  cases  was  formerly  allowed  in  New  York  upon  that  theory,  but  the  statute 
under  which  the  action  was  brought  applied  only  to  recovery  of  a  deficiency 
after  foreclosure.3  But  a  case  arose  in  which  the  statute  would  not  apply.4 
The  plaintiff  in  this  case  sought  to  recover  the  amount  of  the  mortgage  from 
one  who  assumed  it  upon  the  purchase  of  the  mortgaged  premises.  The 
mortgagor  was  not  made  a  party,  and  the  action  was  not  for  a  deficiency  after 
foreclosure,  but  for  the  whole  amount  of  the  mortgage  before  foreclosure. 
The  court  said:  "  If  the  judgment  can  be  supported  at  all,  it  must  be  upon 
the  broad  principle  that  if  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  that  third  person  may  maintain  an  action  on  the 
promise."  This  case  applied  the  doctrine  in  a  broad  and  unqualified  way. 
But  it  was  soon  deemed  necessary  to  limit  and  qualify  the  application,  and 
this  was  done  in  New  York  in  two  cases  which  followed  somewhat  closely.5 

St.  Rep.  38;  Stiles  v.  Thompson,  98  Wis.  329; 
Morgan  v.  South  Milwaukee  Lake  View  Co., 
97  Wis.  275. 

1.  Rule  in  Massachusetts. —  M  ell  en  v.  Whip- 
ple, 1  Gray  (Mass.)  317-  Prentice  v.  Brim- 
hall,  123  Mass.  291;  St.  Louis  Second  Nat. 
Bank  v.  Grand  Lodge,  98  (J.  S.  123;  Coffin  v. 
Adams,  131  Mass.  133;  Rice  -v.  Sanders.  152 
Mass.  10S,  23  Am.  St.  Rep.  804;  Creesy  v. 
Willis,  159  Mass.  249;  Furnas  v.  Durgin,  119 
Mass.  500,  20  Am.  Rep.  341;  Locke  v.  Homer, 
131  Mass.  93,  41  Am.  Rep.  199;  Reed  v.  Paul, 
131  Mass.  129. 

2.  In  accordance  with  this  principle  it  was 
held  that  where  the  graniee  assumed  liens 
upon  the  premises  by  an  assumption  deed 
which,  though  absolute  upon  its  face,  was  in 
reality  an  equitable  mortgage,  no  action  was 
maintainable  by  the  lienor  to  recover  from  the 
grantee  the  amount  of  his  lien.  Pardee  v. 
Treat,  82  N.  Y.  385. 

3.  2  Rev.  Slat.  N.  Y.  191,  §  154. 

4.  Burr  v.  Beers.  24  N.  Y.  179,  80  Am.  Dec. 
327,  opinion  by  Denio.  J.  The  application  of 
this  principle  to  the  case  was  made  under  the 
influence  of  Lawrence  v.  Fox,  20  N.  Y.  26S,  the 
leading  United  States  case  upon  the  subject, 
decided  in  New  York  shortly  before. 

5.  Garnsey  v.  Rogers,  47  N.  Y.  240,  7  Am. 
Rep.  440;  Vrooman  v.  Turner,  6g  N.  Y.  280, 
25  Am.  Rep.  195. 

<)q6  Volume  XX. 


83;  Poe  v.  Dixon,  60  Ohio  St.  133,  71  Am.  St. 
Rep.  713;  Cushman  v.  Garrison,  2  Cine, 
Super.  Ct.  145. 

Oregon.  — Strong  v.  Kamm,  13  Oregon  172. 

Pennsylvania.  —  Merriman  v.  Moore,  90  Pa. 
St.  78. 

Rhode  Island.  —  Urquhart  v.  Brayton,  12  R. 
I.  169;  Mechanics'  Sav.  Bank  v.  Goff,  13  R. 
I.  516. 

South  Carolina.  —  Latimer  v.  Latimer,  38  S. 
Car.  379. 

Tennessee.  —  O'Conner  1.  O'Conner,  88 
Tenn.  76. 

Texas.  — Gunst  v.  Pelham,  74  Tex.  586;  Mc- 
Cown  v.  Schtimpf,  21  Tex.  22,  73  Am.  Dec. 
221;  Mitchell  v.  National  R.  Bldg.,  etc.. 
Assoc.,  (Tex.  Civ.  App.  1899)  49  S.  W.  Rep. 
624;  Southern  Home  Bldg.,  etc.,  Assoc.  7'. 
Winans,  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 
825. 

Utah.  —  Clark  v.  Fisk,  9  Utah  94;  Schroeder 
v.  Kinney,  15  Utah  462;  Thompson  v.  Chees- 
man.  15  Utah  43;  McKay  v.  Ward,  20  Utah 
149. 

Washington.  —  Solicitors'  L.  &  T.  Co.  v. 
Robins,  14  Wash.  507. 

Wisconsin.  —  Bishop  v.  Douglass,  25  Wis. 
696;  Cleveland  v.  Southard,  25  Wis  479; 
Weber  v.  Zeimet,  30  Wis.  283;  Palmeter  v. 
Carev,  63  Wis.  426;  WinninghofT  v.  Wittig,  64 
Wis.  180;  Enos  v.  Sanger,  96  Wis.  150,  65  Am. 


Personal  Liability 


MORTGAGES. 


tor  Indebtedness. 


The  New  York  doctrine  as  finally  qualified  may  be  expressed  as  follows:  A 
mortgagee  is  entitled  to  sue  the  mortgagor's  grantee  upon  his  assumption  of 
the  mortgage  debt  when  he  can  show  that  he  is  the  person  intended  to  be 
benefited  by  the  assumption,  and  further  that  the  mortgagor  was  under  some 
legal  or  equitable  obligation  to  him  which  gave  him  the  right  to  claim 
performance  in  his  behalf. 1  The  qualifications  worked  out  in  New  York  are 
now  generally  recognized  in  the  other  American  jurisdictions  in  which  the  rule 
prevails,  but  not  in  all;  the  requirement  that  the  mortgagor  should  be 
indebted  to  the  mortgagee  before  the  latter  can  sue  the  grantee  has  not  been 
deemed  imperative  in  some  of  the  states. * 

(4)  Doctrine  of  Suretyship  as  Applied  to  Parties  —  (a)  In  General.  —  As 
has  been  seen,  recovery  upon  the  theory  of  equitable  subrogation  depends 
upon  the  change  of  relation  by  which  the  grantee  becomes  as  to  his  grantor 
the  principal  debtor,  the  grantor  being  surety  merely.  This  doctrine  of  sure- 
tyship is  likewise  applied  in  jurisdictions  where  recovery  is  based  upon  com 
mon-law  principles.  In  nearly  all  the  jurisdictions  the  general  proposition  is 
laid  down  that  as  between  themselves  the  grantee  becomes  the  principal 
debtor  and  his  grantor  becomes  his  surety.3  But  such  new  relation  does  not 
bind  the  mortgagee.  He  may  disregard  the  arrangement  and  bring  his  action 
against  his  original  debtor,  or  he  may  regard  the  assumption  of  the  grantee 
as  providing  an  additional  remedy  and  bring  his  action  also  against  him.  The 
transaction,  as  to  him,  is  cumulative  rather  than  substitutional.'* 


1.  United  States.  —  Central  Trust  Co.  v. 
Berwind-White  Coal  Co.,  95  Fed.  Rep.  391. 

New  York.  — ■  People  v.  Metropolitan  El.  R. 
Co.,  26  Hun  (NT.  Y.)  82;  Stephens  v.  Cornell, 
32  Hun  (M.  Y.)  414.;  Edick  v.  Gieen,  38  Hun 
(N.  Y.)  202;  Binghamlon  Sav.  Bank  v.  Bing- 
hamton  Trust  Co.,  85  Hun  (N.  Y.)75;  Real 
Esiate  Trust  Co.  v.  Balch,  45  N.  Y.  Super.  Ct. 
528;  Miller  v  Winchell,  70  N.  Y.  437;  Cash- 
man  z.  Henry,  75  N.  Y.  103,  31  Am.  Rep.  437; 
Pardee  v.  Treat,  82  N.  Y.  3S8;  Roe  v.  Barker, 
82  N.  Y.  431;  Root  v.  Wright,  84  N.  Y.  72,  38 
Am.  Rep.  495;  Carter  v.  Holahan,  92  N.  Y. 
498;  Seward  v.  Huntington,  94  N.  Y.  104; 
Durnherr  v.  Rau,  135  N.  Y.  219;  Townsend  v. 
Rackham,  143  N.  Y.  516;  Carrier  v.  United 
Paper  Co.,  73  Hun  (N.  Y.)  287.  But  see 
contra,  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y. 
253  In  this  last  case  Earl,  C,  said:  "  It 
miners  not  that  the  mortgagor  was  not  lia- 
ble 10  pay  personally  until  after  foreclosure, 
and  that  he  was  then  liable  only  for  the  de- 
ficiency. It  would  have  made  no  difference  if 
he  had  not  been  liable  at  all,  the  defendant 
hai'ing  promised,  upon  a  sufficient  considera- 
tion, to  pay  the  debt."  This  opinion  was  re- 
garded by  Judge  Freedman,  in  Real  Estate 
Trust  Co.  v.  Balch,  45  N  Y.  Super.  Ct.  528,  as 
"  in  strange  contrast  with  the  careful  distinc- 
tions and  guarded  language  of  the  Court  of 
Appeals  [in  Garnsey  v.  Rogers,  47  N.  Y.  233,  7 
Am.  Rep.  440].  *  *  *  The  same  conflict  of 
views  also  appears  from  a  comparison  of  the 
case  of  Clafiin  v.  Ostrom,  54  N.  Y.  581,  decided 
by  the  commission,  with  the  case  of  Merrill  v. 
Green,  55  N.  Y.  270,  decided  by  the  Court  of 
Appeals."  Vrooman  v.  Turner,  69  N.  Y.  280, 
25  Am.  Rep.  195,  settled  the  law  in  accordance 
with  Real  Estate  Trust  Co.  v.  Balch,  45  N.  Y. 
Super.  Ct.  528. 

2.  Mortgagor  Need  Not  Be  Indebted  to  Mort- 
gagee—  Illinois.  —  Dean  v.  Walker,  107  111. 
540,  47  Am.  Rep.  467. 
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Iowa.  —  Marble  Sav.  Bank  v.  Mesarvey,  101 
Iowa  285. 

Minnesota.  —  Brown  v.  Stillman,  43  Minn. 
126. 

Missouri, — Crone  z\  Stinde,  136  Mo.  262, 
overruling  Hicks  v.  Hamilton,  144  Mo.  495,  66 
Am.  St.  Rep.  431,  which  adopted  the  New  York 
rule. 

Nebraska.  —  Hare  v.  Murphy,  45  Neb.  809. 

Pennsylvania.  —  Merriman  v.  Moore,  90  Pa. 
St.  79.  But  see  Moore's  Appeal,  88  Pa.  St.  450. 
32  Am  Rep.  469. 

Utah.  —  McKay  v.  Ward,  20  Utah  149. 

3.  For  a  full  discussion  of  this  doctrine  see 
the  title  Suretyship. 

4.  Doctrine  of  Suretyship  as  Applied  to  Parties 
—  United  States.  —  Union  Mut.  L.  Ins.  Co.  v. 
Hanford,  143  U.  S.  187;  Keller  v.  Ashford,  133 
U.  S.  610. 

Illinois.  —  Flagg  v.  Geltmacher,  9S  111.  293; 
Kinney  v.  Wells,  59  111.  App.  271;  Harts  v. 
Emery,  84  111.  App.  317;  Murray  v.  Emery,  85 
111.  App.  348;  Union  Mut.  L.  Ins.  Co.  v.  Han- 
ford, 27  Fed.  Rep.  588. 

Indiana.  —  Stanton  v.  Kenrick,  135  Ind.  382; 
Figart  v.  Halderman,  75  Ind.  564;  Ellis  v.  John- 
son, 96  Ind.  377;  Higham  v.  Harris,  10S  Ind. 
246;  Sefton  v.  Hargett,  113  Ind.  592. 

Iowa. — Corbet!  v.  Waterman,  11  Iowa  86; 
James  v.  Day,  37  Iowa  164;  Wood  v.  Smith,  51 
Iowa  156;  Moses  v.  Dallas  Dist.  Ct.,  12  Iowa 
140;  Thompson  v.  Bertram,  14  Iowa  476. 

Maryland.  —  Georges.  Andrews,  60  Md.  26, 
45  Am.  Rep.  706. 

Missouri.  —  Brown  v.  Kirk,  20  Mo.  App.  524; 
Nelson  v.  Brown,  140  Mo.  580,  62  Am.  St.  Rep. 
755;  Wayman  v.  Jones,  58  Mo.  App.  313; 
Ridgley  v.  Robertson,  67  Mo.  App.  45;  Citi- 
zens' State  Bank  v.  Pettit,  85  Mo  App.  499; 
Pratt  v.  Conway,  148  Mo.  291,  71  Am.  St.  Rep. 
602;  Heim  v.  Vogel,  6g  Mo.  529;  Fitzgerald  v. 
Barker,  70  Mo.  685;  Fitzgerald  v.  Barker,  85 
Mo.  13;  Orrick  v.  Durham,  79  Mo.  174. 
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(b)  Duty  of  Mortgagee  to  Respect  New  Relation.  —  But  while  the  mortgagee  may 
ignore  the  arrangement  between  mortgagor  and  grantee,  so  far  as  his  right  of 
action  is  concerned,  the  mortgagor  or  grantor  has  acquired,  as  surety,  rights 
which  ordinarily  the  mortgagee  will  be  compelled  to  respect.  For  if,  with 
knowledge  of  the  facts,  the  latter  should,  in  his  dealings  with  the  grantee, 
violate  any  of  the  rules  which  regulate  the  relation  of  suretyship,  such  as 
extending  the  time  or  granting  other  favors  to  the  grantee  without  the  con- 
sent of  the  grantor,  the  mortgagor  may  claim  to  be  discharged  altogether 
from  liability  upon  the  debt  secured  by  the  mortgage.  The  rule  which 
releases  a  surety  is  founded  upon  equitable  considerations  and  does  not  arise 
from  anything  contained  or  implied  in  the  original  contract.  The  duty  to 
regard  all  known  and  proper  relations  between  others  with  whom  he  is  dealing 
is,  therefore,  a  positive  rule  of  law  which  may  operate  in  the  supposed  case  to 
discharge  the  old  debtor  and  to  substitute  a  new  one  without  any  intention 
upon  the  part  of  the  creditor  to  bring  about  such  a  result,  or  even  in  contra- 
vention of  a  contrary  intention.1 

(c)  Mortgagee  Not  Bound  to  Respect  Mortgagor's  Rights  as  Surety.  —  Other  courts,  for 
reasons  which  appear  equally  cogent,  reject  this  doctrine,  and  hold  that  the 
mortgagor  is  unable  by  dealings  with  others  to  affect  in  any  way  his  own 
liability  upon  his  original  contract.  It  is  argued  that  any  arrangement 
between  the  mortgagor  and  his  grantee  is,  as  to  the  mortgagee,  res  inter  alios 
acta.  Having  made  a  specific  contract  with  the  mortgagor,  the  mortgagee 
may  continue  to  hold  him  as  principal  and  may  ignore  any  and  all  arrange- 
ments' made  with  strangers  for  his  own  convenience.    The  mortgagee  does 


Nebraska.  —  Stover  v.  Tompkins.  34  Neb. 
465;  Merriam  v.  Miles,  54  Neb.  566,  69  Am. 
St.  Rep.  731. 

New  York.  —  Cornell  v.  Prescott,  2  Barb. 
(N.  Y.)  16;  Flagg  v.  Thurber,  14  Barb  (N.  Y.) 
196;  Rubens  v.  Prindle,  44  Barb.  (N.  Y.)  336; 
Johnson  v.  Zink,  52  Barb.  (N.  Y.)  396;  Tripp 
v.  Vincent,  3  Barb.  Ch.  (N.  Y.)  613:  Calvo  v. 
Davies,  8  Hun  (N.  Y.)  222;  Paine  v.  Jones,  14 
Hun  (N.  Y.)  577;  Fish».  Hay  ward,  28  Hun  (N. 
Y.)  456;  Wales  v.  Sherwood,  (Supm.  Ct.  Spec. 
T.)  52  How.  Pr.  (N.  Y.)  413;  Fleishhauer  v. 
Dosllner,  (Supm.  Ct.  Spec.  T.)  9  Abb.  N.  Cas. 
(N.  Y.)  372;  Mills  v.  Watson,  1  Sweeny  (N.  Y.) 
374;  Burr  v.  Beers,  24  N.  Y.  178,  80  Am.  Dec. 
327;  Thorp  v.  Keokuk  Coal  Co..  48  N.  Y.  253; 
Johnson  v.  Zink,  51  N.  Y.  333;  Paine  v.  Jones, 
76  N.  Y.  274;  Spencer  v.  Spencer  95  N.  Y.  353; 
Wilcox  v.  Campbell  106  N.  Y.  325;  Merrill  v. 
Reiners  (Supm.  Ct.  Spec.  T)  14  Misc.  (N.  Y.) 
583;  Osborne  v.  Heyward,  40  N.  Y.  App.  Div. 
78;  Hyde  v.  Miller,  45  N.  Y.  App.  Div.  396; 
f  Munger  v.  Albany  City  Nat.  Bank,  85  N.  Y. 
580;  Hyde  v.  Miller,  (N.  Y.  1901)60  N.  E.  Rep. 
1113. 

North  Carolina.  —  Woodcock  v.  Boslic,  118 
N.  Car.  822. 

Ohio.  —  Poe  v.  Dixon,  60  Ohio  St.  124,  71 
Am.  St.  Rep.  713. 

South  Carolina.  —  Latimer  v.  Latimer,  38  S. 
Car.  379. 

Tennessee. — O'Connere/.  O'Conner,  88  Tenn. 

76. 

Utah.  —  Bunnell  v.  Carter,  14  Utah  100; 
Schroeder  v.  Kinney,  15  Utah  462. 

Wisconsin.  —  Palmeter  v.  Carey,  63  Wis.  426; 
Stites  v.  Thompson,  98  Wis.  329. 

Canada.  —  Campbell  v.  Robinson,  27  Grant 
Ch.  (U.  C.)  634. 

In  applying  the  above  rule  the  fact  that  the 


new  relation  between  the  mortgagor  and  his 
grantee  has  been  communicaied  to  the  creditor 
does  not  affect  his  rights  in  the  least;  he  may 
still  ignore  the  new  relation.  Boardman  v. 
Larrabee,  51  Conn.  39. 

1.  Mortgagee  Bound  to  Respect  Mortgagor's 
Rights  as  Surety  —  United  States.  —  Union  Mut. 
L.  Ins.  Co.  :■.  Hanford,  143  U.  S.  187. 

Indiana.  —  Sefton  v.  Hargett,  113  Ind. 
592- 

■Kentucky.  —  Sneed  v.  White,  3  J.  J.  Marsh. 
(Ky.)  527,  20  Am.  Dec.  175. 

Maryland.  — George  v  Andrews,  60  Md.  26, 
45  Am.  Rep.  706. 

Missouri.  —  Nelson  v.  Brown,  140  Mo.  580, 
62  Am.  St.  Rep.  755 ;  Wayman  v.  Jones,  58  Mo. 
App.  313;  Ridgley  v.  Robertson,  67  Mo.  App. 
45;  Pratt  v.  Conway,  148  Mo.  291,  71  Am.  St. 
Rep.  602, 

ATebraska.  —  Merriam  v.  Miles,  54  Neb.  566, 
69  Am.  St.  Rep.  731. 

New  York. — Calvo  v.  Davies.  8  Hun  (N.  Y.) 
222,  73  N.  Y.  211,  29  Am.  Rep.  130;  Paine  v. 
Jones,  14  Hun  (N.  Y.)  577,  76  N.  Y.  274;  Fish 
v.  Hay  ward  28  Hun  (N.  Y.)  456;  Burr  v. 
Beers,  24  N.  Y.  178,  80  Am.  Dec.  327;  Spencer 
v.  Spencer,  95  N.  Y.  353;  Wilcox  v.  Campbell, 
106  N.  Y.  325;  Merrill  v.  Reiners,  (Supm.  Ct. 
Spec.  T.)  14  Misc.  (N.  Y.)  5S3;  Osborne  v. 
Heyward,  40  N.  Y.  App.  Div.  78. 

Utah.  —  Bunnell  v.  Carter,  14  Utah  100; 
Schroeder  v.  Kinney,  15  Utah  462. 

That  the  surety  has  knowledge  of  the  trans- 
action which  would  discharge  him  will  not 
alone  prevent  such  discharge.  He  must 
actually  consent  to  remain  bound.  And  the 
fact  that  he  is  a  subscribing  witness  to  the  new 
agreement  of  novation  does  not  prove  his 
assent  thereto.  Edwards  v.  Coleman,  6  T.  B. 
Mon.  (Ky.)  567. 
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not,  therefore,  where  this  theory  prevails,  in  any  way  affect  his  rights  against 
the  mortgagor  by  extending  time  to  the  mortgagor's  grantee.1 

(6)  Release  of  Grantee  from  Assumed  Liability  —  (a)  General  Rule.  —  Where 
a  grantee  has  assumed  liability  for  the  mortgage  debt,  it  is  the  general  rule 
that  until  the  mortgagee  has  acted  upon  the  promise,  or  lias  at  li  asl  a>  en  ted 
to  it,  or  has  shown  in  some  way  that  he  relies  upon  and  adopts  the  newly 
created  obligation,  the  grantor  may  release  the  grantee  from  that  liability. 
Up  to  that  time  the  liability  is  conditional  and  revocable.  But  after  such 
manifestation  of  adoption  by  the  mortgagee,  such  release  is  no  longer  per- 
missible. The  assumption  becomes  irrevocable.  The  mortgagee  is  then 
regarded  as  having  acquired  a  vested  right  to  the  enforcement  of  the  grantee's 
liability,  a  liability  which  can  only  be  surrendered  with  his  consent.2  Much 
more  is  this  true  after  third  persons,  relying  upon  such  assumption  by  the 
grantee,  have  bought  the  notes  secured  by  the  mortgage. :{ 

(b)  Exceptions  to  Rule.  — •  The  irrevocable  character  of  the  assumption  by 
the  grantee  is  denied  in  New  Jersey  and  California.  Such  denial  is  a  logical 
consequence  of  the  theory  of  equitable  subrogation  upon  which  those 
states  base  recovery  in  such  cases.  •  For  since  upon  that  theory  the  assump- 
tion is  a  contract  with  the  grantor  and  exclusively  for  his  indemnity,  and  the 
mortgagee  acquires  no  independent  equity  arising  from  the  dealings  between 
the  immediate  parties  to  the  assumption,  but  stands  exclusively  upon  his 
mortgagor's  rights,  he  has  no  right  to  object  to  any  arrangements  between 
mortgagor  and  grantee.1  It  is  nevertheless  true  that  even  in  New  Jersey, 
under  this  theory,  there  are  limits  to  such  power  of  release.  The  mortgagor, 
having  taken  such  a  covenant  for  payment  from  his  grantee,  may  not  release 
it  after  his  insolvency  without  consideration.  This  would  be  in  violation  of 
the  statute  of  frauds  and  void  as  in  fraud  of  creditors.5 

g.  Assumption  by  Married  Women.  —  Wherever  a  married  woman  has 
the  power  to  hold  real  estate  she  may  assume  incumbrances  thereupon  and  be 
held  liable  upon  such  assumption,  as  if  she  were  a  feme  sole.6 

1.  Mortgagee  Not  Bound  to  Respect  Mortgagor's  New  York.  —  Simson  v.  Brown,  6  Hun  (N. 
Rights  as  Surety  —Connecticut. —  Waters  v.  Y.)  251;  Whiting  v.  Gearty,  14  Hun  (N.  Y.) 
Hubbard,  44.  Conn.  340;  Meech  v.  Ensign,  49  498;  Doaglass  v.  Walls,  18  Hun  (N.  Y.)  88,  57 
Conn.  191,  44  Am.  Rep.  225;  Boardman  v.  How.  Pr.  (N.  Y.)  378;  Hartley  v.  Harrison,  24 
Larrabee,  51  Conn.  39.  N.  Y.  170;  Garnsey  v.  Rogers,  47  N.  Y.  233,  7 

Illinois.  —  Fish  v.  Glover,  154  111.  86,  51  111.  Am.  Rep.  440:  Thorp  v.  Keokuk  Coal  Co.,  48 

App.  566.  N.  Y.  253;  Gifford  v.  Corrigan,  105  N.  Y.  223, 

Iowa.  —  Corbett  v.  Waterman.  11  Iowa  86;  117  N.  Y.  258,  15  Am.  St.  Rep.  50S;  Watkins 

Massie  v.  Mann,  17  Iowa  131 ;  James  v.  Day,  v.  Reynolds,  123  N.  Y.  211;  New  York  L.  Ins. 

37  Iowa  164.  Co.  v.   Aitkin,  125  N.  Y.  660;   Milliken  v. 

Maryland. — Chilton  v.  Brooks,  72  Md.  554.  Golden,  73  Hun  (N.  Y.)  212;  Murray  v.  Fox, 

Nebraska.  —  Merriam  v.  Miles.  54  Neb.  566,  104  N.  Y.  382.    See  also  Flagg  v.  Munger,  9 

69  Am.  St.  Rep.  731.  N.  Y.  483;  Judson  v.  Dada,  79  N.  Y.  373. 

New  Jersey.  —  Shute  v.  Taylor,  61  N.J.  L.         Ohio. — ■  Brewer  v.  Maurer,  3S  Ohio  St.  543, 

256;  Anthony  v.  Fritts,  45  N.  J.  L.  r.  43  Am.  Rep  436. 

Utah.  —  Bunnell  v.  Carter,  14  Utah  100.  Texas.  —  Huffman  v.  Western  Mortg.,  etc., 

Canada.  —  Forster  v.  Ivey,  32  Ont.  175;  Al-  Co.   13  Tex.  Civ.  App.  169. 
dous  v.  Hicks,  21  Ont.  95.  Utah.  — Clark  v.  Fiik,  9  Utah  94. 

This  is  the  rule  in  New  Jersey  in  courts  of         In  Virginia  the  question  seems  to  be  unde- 

law;  courts  of  equity  apply  the  former  rule.  cideJ,  though  the  New  York  rule  is  favored 

See  G  rier  v.  Flitcraft,  57  N.  J.  Eq.  55^  See  Willard  v.  Worsliam,  76  Va,  392. 

2.  Release  of  Grantee  from  Assumed  Liability  —  3.  When  Third  Parties  Are  Affected.  —  Bassetl 
Colorado.  —  Starbird  v.  Cranston,  24  Colo.  20.  v.  Bradley,  4S  Conn.  2J4;  Clark  v.  Fisk,  9 

Illinois.  —  Bay  v.  Williams,  112  111.  91,  54  Utah  94. 

Am.  Rep.  209;    Hayden    v.  Snow,  14  Fed.  4.  Exception  to  Rule.  —  Biddel  v.  Brizzolara, 

Rep.  70.                                                     .  64  Cal.  354;  O'Neill  v.  Clark,  33  N.  J.  Eq. 

Indiana.  —  Carnahan  v.  Tousey ,  93  Ind.  561;  444;  Laing  v.  Byrne,  34  N.  J.  Eq.  52. 

Berkshire  L.  Ins.  Co.  v.  Hutchings,  100  Ind.  5.  Limits  to  Power  of  Release.  —  Youngs  v. 

49&-  Public  Schools,  31  N.  J.  Eq.  290.    See  also 

Iowa.  — Gilbert  v.  Sanderson,  56  Iowa  349,  Vreeland  v.  Torrey,  34  N.  J.  Eq.  313;  Field  v. 

41  Am.  Rep.  103.  Thistle,  58  N.  J.  Eq.  343. 

Minnesota.  — Gold  v.  Ogden,  61  Minn.  88.  6.  The  contracts  of  married  women  will  be 
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h.  Same  Principles  Apply  to  Successive  Grantees.  —  The  principles 
applied  between  the  mortgagee  and  the  grantee  of  the  land  assuming  the  mort- 
gage apply  equally'after  the  land  has  passed  to  another  grantee  or  to  a  seiies 
of  grantees.  A  holder  of  the  mortgage  may  sue  a  subsequent  grantee,  or  any 
number  of  subsequent  grantees,  provided  he  can  show  in  each  case  the  elements 
essential  to  sustain  an  action  against  the  first  grantee;  as,  that  he  has  assumed 
the  payment  of  the  mortgage,  that  his  immediate  grantor  was  liable,  where 
such  liability  is  essential,  etc.1  It  may  thus  happen  that  the  last  grantee  of  a 
series  is  liable  when  the  first  grantee  was  not.  for  the  reason  that  the  last  one 
assumed  the  mortgage  which  the  first  one  did  not  assume.2  Or,  again,  the 
last  grantee  may  not  be  liable  although  the  first  was,  for  the  reason  that  the 
immediate  grantor  of  the  last  failed  or  refused  to  assume  the  mortgage  which 
the  first  grantee  assumed.  Facts  occurring  at  any  point  in  the  series  of  trans- 
fers may  affect  the  liability  of  the  grantees  taking  after  such  facts  have 
occurred.3  The  liability  of  the  first  grantee  is  not,  however,  extinguished  by 
his  conveyance  to  others,  whether  the  last  grantees  do  or  do  not  assume  the 
mortgage.4  So,  too,  under  the  doctrine  of  equitable  subrogation,  the  mort- 
gagee may  claim  the  benefit  of  an  assumption  of  a  mortgage  by  successive 
grantees,  each  grantee  being  regarded  as  surety  for  the  mortgagor.5 

i.  Assumption  Regarded  as  Novation.  —  In  a  few  cases  the  transac- 
tion between  the  mortgagor,  mortgagee,  and  grantee  has  amounted  to  novation, 
or  to  quasi  novation.  It  is  evident  that  if  the  mortgagee  should  agree  to 
accept  the  sole  liability  of  the  grantee  and  to  release  the  mortgagor,  the 
novation  would  be  complete.  Or  if  the  grantee  should  agree  with  his  grantor 
to  take  upon  himself  the  sole  liability  and  the  mortgagee  should  subsequently 
assent,  this,  equally,  would  effect  a  novation  of  the  mortgage  debt.6  And 
it  has  been  urged  that  in  cases  like  the  last,  in  which  the  assent  of  the 


found  fully  discussed  in  the  title  Husband  and 
Wife,  vol.  15,  p.  785.    See  also  the  following 

cases : 

Illinois.  —  Carpenter  v.  Mitchell,  54  111.  126. 

New  Jersey.  —  Perkins  v.  Elliott,  23  N.  J. 
Eq.  526;  Huyler  r.  Atwood,  26  N.  J.  Eq.  504. 

New  York.  —  Pike  v.  Seiter,  15  Hun  (N.  Y.) 
402;  Vrootnan  v.  Turner,  69  N.  Y.  280,  25  Am. 
Rep.  195;  Cashman  v.  Henrv,  75  N.  Y.  103, 
31  Am.  Rep.  437.  And  see  Ballin  v.  Dillaye, 
37  N.  Y.  35. 

Ohio.  —  Brewer  v.  Maurer,  38  Ohio  St.  543, 
43  Am.  Rep.  436. 

1.  Same  Principles  Apply  to  Successive  Grantees 
—  Illinois.  —  Flagg  v.  Gelimacher,  98  111.  293; 
Sidwell  v.  Wheaton,  114  HI.  267. 

Indiana.  —  Carnahan  v.  Tousey,  93  Ind.  561. 

Kansas.  —  Anthony  v.  Mott,  (Kan.  1900)  61 
Pac.  Rep.  509. 

Massachusetts.  —  Jager  v.  Vol  linger,  174 
Mass.  521. 

New  York.  — Campbell  v.  Smith,  8  Hun  (N. 
Y.)  6;  Adams  v.  Wadhams,  40  Barb.  (N.  Y.) 
225;  Ferris  v.  Crawford,  2  Den.  (N.  Y.)  595; 
Burr  v.  Beers,  24  N.  Y.  17S,  80  Am.  Dec.  327; 
Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep. 
195;  Cashman  v.  Henry,  75  N.  Y.  103,  31 
Am.  Rep.  437;  New  York  L.  Ins.  Co.  v. 
Aitkin,  125  N.  Y.  660;  Wager  v.  Link,  134  N. 
Y.  122;  Merrill  v.  Reiners,  (Supm.  Ct.  Spec. 
T.)  14  Misc.  (N.  Y.)  583;  Hyde  v.  Miller,  (N.  Y. 
igoi)  60  N.  E.  Rep.  1113. 

Pennsylvania. — Samuel  z>.  Peyton,  88  Pa. 
St.  465. 

Rhode  Island.  —  Mechanics'  Sav.  Bank  v. 
Goff,  13  R.  I.  516. 

Texas.  —  Southern  Home  Bldg.,  etc.,  Assoc. 


v.  Winans,  (Tex.  Civ.  App.  1900)  60  S.  W. 
Rep.  825. 

2.  Last  Grantee  Alone  Liable.  —  Wood  v. 
Smith,  51  Iowa  .156;  Crone  v.  Slinde,  156  Mo. 

262. 

3.  Last  Grantee  Alone  Not  Liable.  —  Madison 

First  Nat.  Bank  v.  Schussler,  (,Ky.  1886)2  S. 
W.  Rep.  145;  Brown  v.  Stillman,  43  Minn. 
126;  Nelson  v  Rogers,  47  Minn.  103. 

The  same  relation  of  suretyship  with  its 
attendant  results  is  constituted  between  an 
assignee  of  the  mortgage  and  a  grantee,  or 
any  one  of  the  subsequent  grantees.  Merrill 
v.  Reiners,  (Supm.  Ct.  Spec.  T.)  14  Misc.  (N. 
Y.)  583- 

4.  Grantee,  if  Liable,  Continues  So.  —  Pinch  v. 
McCulloch,  72  Minn.  71;  Fleishhauer  v. 
Doellner,  (Supm.  Ct.  Spec.  T.)  9  Abb.  N.  Cas. 
(N.  Y.)  372. 

5.  Successive  Grantees  as  Sureties.  —  Marsh  v. 
Pike,  10  Paige  (N.  Y.)  595;  Osborne  v.  Cabell, 
77  Va.  462;  Pruden  v.  Williams,  26  N.  J.  Eq. 
210. 

6.  Assumption  Regarded  as  Novation  —  Connec- 
ticut. —  Waters  v.  Hubbard,  44  Conn.  340. 

Idaho.  —  Winters  v.  Hub.  Min.  Co.,  57  Fed. 
Rep.  287. 

Illinois.  —  Fish  v.  Glover,  154  111.  86;  Webster 
v.  Fleming,  178  111.  140. 

Indiana.  —  Kelso  v.  Fleming,  104  Ind.  1S0. 

Massachusetts.  —  Creesy  v.  Wiljis,  159  Mass. 
249. 

Missouri.  —  Brown  v.  Kirk,  20  Mo.  App.  524. 

Rhode  Island.  —  Mechanics'  Sav.  Bank  v. 
Goff,  13  R.  I.  516;  Urquhart  v.  Brayton,  12 
R.  I.  169. 

Wisconsin.  —  Edler  v.  Hasche,  67  Wis.  653. 
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mortgagee  is  subsequently  expressed,  the  transaction  should  be  regarded  as 
a  novation  and  the  mortgagor  as  altogether  discharged.  This  view,  however, 
has  not  been  generally  adopted.1 

j.  DEFENSES  TO  ACTION  — (i)  In  General.  — Generally  it  is  true  that 
unless  estopped  by  equities  of  others  the  grantee  may  plead  any  and  all 
defenses  against  the  mortgagee  that  he  might  plead  against  his  grantor,  but 
he  stands  in  no  better  position  than  his  grantor.* 

(3)  Invalidity  of  Mortgage.  —  A  grantee  who  has  assumed  the  payment  of 
a  mortgage  is,  as  a  general  rule, -estopped  to  question  the  existence  or  the 
validity  of  the  mortgage, 3  or  of  the  notes  secured  by  the  mortgage,4  or, 
where  he  is  in  possession,  imperfection  in  the  deed  of  conveyance  to  him.  5 

(3)  Usury.  —  The  right  to  plead  usury  is  personal  to  the  debtor  and  to 
those  in  privity  with  him.6  It  is  generally  held  that  the  purchaser  of  mort- 
gaged premises  has  no  right,  for  want  of  privity,  to  plead  usury  in  the  mort- 
gage which  he  has  assumed,  when  it  has  been  deducted  from  the  purchase 
price.7  But  this  rule  is  subject  to  qualification.  It  is  universally  recognized 
that  the  mortgagor,  by  refusing  to  raise  the  question  and  by  transferring  the 


Canada.  —  Aldous  v.  Hicks,  21  Ont.  95. 

In  1  Jones  on  M  engages  (4th  ed.),  §  742a,  the 
contrary  is  stated  to  be  true.  But  the  one  case 
cited,  Kelso  v.  Fleming.  104  Ind.  180,  fails  to 
support  the  text,  and  is  rather  authority  for  the 
statement  here  made. 

1.  Urquhart  v.  Brayton,  12  R.  I.  169. 
Collateral  agreements  between  the  grantee 

of  mortgaged  premises  and  the  mortgagee,  by 
which  the  latter  extends  favors  to  the  former, 
do  not  alone  render  the  former  liable  to  the 
latter  upon  the  mortgage.  Creesy  v.  Willis, 
159  Mass.  249. 

See  for  a  general  discussion  the  title  Nova- 
tion. 

2.  Defenses  —  In  General.  —  Miller  v.  Wil- 
liams, 27  Colo.  34;  Citizsns  Bank  v.  Webre,  44 
La.  Ann.  334;  American  Nat.  BankV  Klock, 
58  Mo.  App.  335;  Gold  v.  Ogden,  61  Minn.  88. 
See  also  Crowe  v.  Lewin,  95  N.  Y.  423. 

3.  Invalidity  of  Mortgage —  United  States.  — 
American  Waterworks  Co.  v.  Farmers'  L.  & 
T.  Co.,  (C.  C.  A.)  73  Fed.  Rep.  956;  Btonson 
v.  La  Crosse,  etc.,  R.  Co.,  2  Wall.  (U.  S.) 
283. 

Alabama.  —  Kennedy  v.  Brown,  6r  Ala.  296. 

Arkansas.  —  Millinglon  v.  Hill,  47  Ark.  301; 
Clapp  v.  Halliday,  48  Ark.  258. 

California.  —  Racouillat  v.  Rene,  32  Cal.  450. 

Illinois.  —  Harts  v.  Emery,  84  111.  App.  317. 

Iowa.  —  Greither  v.  Alexander,  15  Iowa  470. 

Kansas.  —  Green  v,  Houston,  22  Kan.  35. 

Massachusetts. — Johnson  v.  Thompson,  129 
Mass.  398. 

Minnesota,  t-  Alt  v.  Banholzer,  36  Minn.  57; 
Reeves  v.  Vinacke,  1  McCrary  (U.  S.)  213. 

Nebraska.  —  Bond  v.  Dolby,  17  Neb.  491. 

New  Jersey.  —  Hackensack  Water  Co.  v.  De 
Kav,  36  N.  J.  Eq.  548. 

New  York. — Thayer  v.  Marsh,  n  Hun  (N. 
Y.)  501;  Hiile  v.  Nichols,  16  Hun  (N.  Y.)  37; 
Styles  v.  Price,  (Supin.  Ct,  Spec.  T.)  64  How. 
Pr.  (N.  Y.)  227;  Brinsmade  v.  Hurst,  3  Duer 
(N.  Y.)  206;  Comstock  v.  Drohan,  71  N.  Y.  9; 
Parkinson  v.  Sherman,  74  N.  Y.  88,  30  Am. 
Rep.  268;  Fairchild  v.  Lynch,  46  N.  Y.  Super. 
Ct.  1. 

Ohio.  —  Riley  v.  Rice,  40  Ohio  St.  441. 
South  Carolina.  —  Redfearn  v.  Craig,  57  S. 
Car.  534. 


Virginia.  —  Washington,  etc.,  R.  Co.  v. 
Cazenove,  83  Va.  744. 

A  purchaser  of  corporation  property  who  is 
a  stockholder  in  such  corporation  may  not  dis. 
pute  the  existence  or  validity  of  a  mortgage 
where  he  takes  subject  to  whatever  sum  might 
bedueupon  the  property  by  virtue  of  the  in 01 1- 
gage.  Conkling  v.  Secor  Sewing  Mach.  Co., 
(Supm.  Ct.  Sp?c.  T.)  55  How.  Pr.  (N.  Y.)  269. 

4.  Invalidity  of  Mortgage  Notes.  —  Harts  v. 
Emery,  184  111.  560. 

5.  Imperfection  in  Deed  of  Conveyance.  —  Moran 
v.  Pellifant,  28  111.  App.  278;  Gifford  v.  Father 
Matthew  Total  Abstinence  Ben.  Soc.  No.  1, 
104  N.  Y.  139 

In  Thompson  v.  Morgan,  6  Minn.  292,  it 
was  held  that  while  a  grantee  might  be  estop- 
ped to  question  an  invalid  mortgage  by  a 
clause  in  his  deed  recognizing  it,  the  mere  ad- 
mission of  notice  thatsuch]a  mortgage  exisled 
by  a  recital  of  it  in  his  deed  would  not  operate 
such  a  consequence. 

6.  See  the  title  Usury. 

7.  Grantee  May  Not  Plead  Usury  in  Mortgage 

—  Illinois.  —  Stiger  v.  Bent,  ill  III.  328; 
Essley  v.  Sloan,  116  111.  391;  Flanders  v. 
Doyle,  16  111.  App.  508;  Cleaver  v.  Burcky,  17 
111.  App.  92. 

Indiana.  — Studabaker  v.  Marquardt,  55  Ind. 
341. 

lozva.  —  Hollingsworth  v.  Swickard,  10  Iowa 
385;  Frost  v,  Shaw,  10  Iowa  491;  Spinney  v. 
Miller,  (Iowa  1901)  86  N.  W.  Rep.  317. 

Maryland.  —  Hough  v.  Horsey,  36  Md.  181, 
11  Am.  Rep.  484;  Mahoney  v.  Mackubin,  54 
Md.  268. 

Massachusetts.  —  Green  \v.  Kemp,  13  Mass. 
515-  , 

Minnesota. —  Carson  1.  Cochran,  52  Minn.  67. 

New  Jersey.  —  Dolman  v.  Cook,  14  N.  J.  Eq. 
63;  Conover  v.  Hobart,  24  N.  J.  Eq.  120;  Lee 
v.  Siiger,  30  N.  J.  Eq.  610;  Pinnell  v.  Boyd,  33 
N.  J.  Eq.  190;  Trusdell  v.  Dowden,  47  N.  J. 
Eq.  396. 

New  York.  —  Morris  v.  Floyd,  5  Barb.  (N. 
Y.)  130;  Root  v.  Wright,  21  Hun  (N.  Y.)  344; 
Ritter  v.  Phillips,  53  N.  Y.  586. 

Ohio.  —  Cramer  v.  Lepper,  26  Ohio  St.  59, 
20  Am.  Rep.  756;  Jones  v.  Franklin  Ins.  Co., 
40  Ohio  St.  583. 
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land  subject  to  the  usurious  mortgage,  may  waive  the  defense.  But  it  has 
been  held  in  some  instances  that  the  grantee  of  premises  subject  to  a  usurious 
mortgage  is  in  privity  with  the  mortgagor  and  may  set  up  an)'  defense  which 
his  mortgagor  could  have  set  up.1  And  whether  in  privity  or  not,  the  mort- 
gagor may  give  to  his  grantee  the  same  rights  that  he  himself  could  claim. 
Nor  is  it  necessary  that  express  permission  be  given  to  the  grantee  to  set  up 
the  defense.  An  implied  authority  is  sufficient,  and  it  has  been  held  that  such 
authority  may  be  implied  in  all  cases  where  it  is  not  agreed  or  understood 
that  the  grantee  shall  pay  the  incumbrance  with  the  usury.2  It  is  also 
admitted  that  the  purchaser  of  mortgaged  premises  at  a  sheriff's  sale  under  a 
subsequent  mortgage  or  upon  an  execution  at  law  may  avail  himself  of  the 
defense,3  although  such  purchaser  cannot  occupy  a  more  favorable  position 
in  relation  to  the  property  than  the  mortgagor.4 

(4)  Fraud.  — The  grantee  taking  subject  to  incumbrances  is  not  estopped 
to  set  up  fraud  in  the  incumbrance  assumed,5  except  as  against  an  innocent 
holder  of  the  notes.6  And  even  such  holder  cannot  object  to  the  defense  of 
fraud  where  he  did  not  rely  upon  the  grantee's  assumption.7  But  such  grantee 
cannot  maintain  a  bill  in  equity  against  the  assignee  of  the  mortgagee  to 
restrain  a  sale  of  the  mortgaged  premises  without  paying,  the  entire  debt 
secured  by  the  fraudulent  mortgage.**  Oral  evidence  that  the  grantee  never 
agreed  to  assume  and  pay  the  mortgage,  nor  authorized  the  insertion  of  such 
agreement,  is  not  competent,  no  fraud  in  the  execution  or  delivery  of  the 
deed  being  suggested.9 

(5)  Mistake.  — -Where  the  clause  of  assumption  in  a  deed  is  inserted  by 
mistake  of  the  scrivener,  or  the  deed  is  signed  by  the  grantee  in  ignorance  of 
the  presence  of  such  clause,  the  grantee  may  repudiate  the  assumption  or  may 
ask  to  have  the  agreement  reformed.10 


1.  Illinois. — Union  Nat.  Bank  v.  The  In- 
ternalional  Bank,  123  111.  510. 

Maryland.  —  Doube*.  Barnes. I  Md.  Ch.  127. 

New  York.  —  Morris  v.  Floyd,  5  Barb.  (N. 
Y.)  130;  Berdan  v.  Sedgwick,  40  Barb.  (N.  Y.) 
359;  Post  v.  Dart,  8  Paige  (N.  Y.)  639;  Shufelt 
v.  Shufelt,  9  Paige  (N.  Y.)  137,  37  Am.  Dec. 
381;  Cole  v.  Savage,  10  Paige  (N.  Y.)  583; 
French  v.  Shot  well,  5  Johns.  Ch.  (N.  Y.)  555; 
Pearsall  v.  Kingsland,  3  Edw.  (N.  Y.)  195;  Dix 
v.  Van  Wyck,  2  Hill  (N.  Y.)  522;  Sands  v. 
Church,  6  N.  Y.  347;  Brooks  v.  Avery,  4  N.  Y. 
225. 

Pennsylvania.  — Greene  v.  Tyler,  39  Pa.  St. 
361. 

Wisconsin.  —  Newman  v.  Kershaw.  10  Wis. 
333- 

2.  Maher  v.  Lanfrom,  86  111.  513;  Pike  v. 
Crist,  62  III.461;  Ludington  v.  Harris,  21  Wis. 
239.  See  especially  Crawford  v.  Nimmons, 
180  111.  143. 

3.  Cummins  v.  Wire,  6  N.  J.  Eq.  73;  Bro- 
lasky  v.  Miller,  9  N.  J.  Eq.  807;  Warwick  v. 
Marlatt,  25  N.  J.  Eq.  188;  Pinnell  v.  Boyd,  33 
N.  J.  Eq.  600. 

4.  Johnston  v.  Crawley,  25  Ga.  316,  71  Am. 
Dec.  173. 

5.  Fraud.  —  Robinson  Bank  v.  Miller,  153  111. 
244,  46  Am.  St.  Rep.  883;  Benedict  v.  Hunt, 
32  Iowa  27;  Saunders  v.  McClintock,  46  Mo. 
App.  216;  Kilmer  v.  Smith,  77  N.  Y.  226,  33 
Am.  Rep.  613;  Albany  City  Sav.  Inst.  v.  Bur- 
dick,  87  N.  Y.  40;  Briggs  v.  Langford,  107 
N.  Y.  680. 

6.  Fiugerald  v.  Barker,  96  Mo.  661,  9  Am. 
St.  Rep.  375- 

7.  Clifford  v.  Minor,  76  Minn.  12. 


Where  the  agreement  of  the  grantee  is  in- 
serted by  mistake,  contrary  to  the  intention  of 
the  parties,  and  the  grantor  subsequenily  re- 
leases the  grantee  from  any  liability,  a  court 
of  equity  will  not  enforce  the  agreement  at  the 
suit  of  one  who  purchased  the  mortgage  notes 
in  ignorance  of  the  agreement  and  before  the 
execution  of  the  release,  although  the  grantee, 
after  the  deed  of  conveyance  to  him,  paid  the 
interest  on  the  notes.  Drury  v.  Hayden,  rn 
U.  S.  223. 

8.  Bill  to  Restrain  Sale. —  Foster  v.  Wight- 
man,  123  Mass.  100. 

9.  Starbird  v.  Cranston,  24  Colo.  20;  Muhlig 
v.  Fiske,  131  Mass.  110.  See  further  the  titles 
Fraud  and  Deceit,  vol.  14,  p.  130;  Fraudu- 
lent Sales  and  Conveyances,  vol.  14,  p.  460. 

10.  Mistake  —  United  States.  —  Elliott  v. 
Sackett!  108  U.  S.  132;  Keller  v.  Ashford,  133 
U.  S.  610;  Willard  v.  Wood,  135  V.  S.  309; 
Episcopal  City  Mission  v.  Brown,  158  U.  S. 
222. 

Illinois.  —  Kellums  v.  Hawkins,  36  111.  App. 
161. 

Indiana.  —  Metzger  ii.  Huntington,  139  Ind. 

501. 

Iowa.  —  Head  v.  Thompson.  77  Iowa  263. 

Minnesota.  —  Rogers  v.  Castle,  51  Minn.  42S; 
Gold  v.  Ogden,  61  Minn.  88. 

ATew  Jersey. — Culver  v.  Badger,  29  N.  J. 
Eq.  74;  Stevens  Institute  v.  Sheridan,  30  N.  J. 
Eq.  23;  O'Neill  v.  Clark,  33  N.  J.  Eq.  444; 
Parker  v.  Jenks,  36  N.  J.  Eq.  398;  Green  v. 
Stone.  (N.  J.  1S95)  32  Atl.  Rep.  706. 

New  York.  —  Northern  Dispensary  v.  Mer- 
riam,  (C.  PI.  Spec.  T.)  59  How.  Pr  (N.  Y.) 
226;  Deyermand  v.  Chamberlin,  SS  N.  Y.  658; 
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(6)  Want  or  Failure  of  Consideration.  — The  consideration  for  the  mort- 
gage which  he  assumes  cannot,  under  the  rule  just  stated,  be  set  up  by  the 
grantee,*  nor  can  he  question  the  consideration  for  the  assignment  of  the 
mortgage  by  the  mortgagee  to  the  plaintiff.2  But  such  grantee  can  defend 
for  want  or  failure  of  consideration  for  the  contract  by  which  his  assumption 
was  made.  The  rights  of  the  mortgagee  are  always  subject  to  defenses  arising 
out  of  the  transaction  between  the  original  parties.3 

k.  Grantee  May  Not  Keep  Mortgage  Alive.  — .  One  who  purchases 
subject  to  a  mortgage  cannot  pay  off  the  debt  and  then  keep  the  mortgage 
alive  for  the  purpose  of  compelling  the  mortgagor  to  reimburse  him.4  The 
purchaser  is  presumed  to  have  bought  the  land  at  its  value  less  the  amount  of 
indebtedness  secured  thereon,  and  equity  will  not  permit  him  to  hold  the  land 
and  still  insist  upon  compelling  the  mortgagor  to  pa)'  the  debt  out  of  his 
own  funds.5 


Blass  v.  Terry,  156  N.  Y.  122;  Real  Estate 
Trust  Co.  v.  Balch,  45  N.  Y.  Super.  Ct,  528. 

But  see  Hayden  v.  Drury,  3  Fed.  Rep.  782, 
where  it  was  held  that  mistake  could  not  be 
set  up  against  a  bona  fide  purchaser  of  the 
mortgage  notes  before  maturity. 

See  the  title  Mistake,  ante,  p.  805. 

1.  Want  or  Failure  of  Consideration.  —  Free- 
man v.  Auld,  44  N.  Y.  50;  Parkinson  v.  Sher- 
man, 74  N.  Y.  88,  30  Am.  Rep.  268. 

2.  Terry  v.  Durand  Land  Co.,  ri2  Mich.  665. 

3.  Consideration  for  Grantee's  Conveyance.  — 
Dunning  v.  Leavitt,  85  N.  Y.  30,  39  Am.  Rep. 
617;-  Wilbur  v.  Warren,  104  N.  Y.  192.  For 
the  general  principles  see  the  tit le  Considera- 
tion, vol.  6,  p.  667. 

Where  one  assumes  one-half  the  mortgage 
on  land  and  receives  a  warranty  deed  from  the 
owner  of  the  other  half  interest,  the  breach  of 
the  warranty  in  such  deed  will  not  constitute 
such  a  failure  of  consideration  as  will  release 
the  graniee.  Ward  v.  Green,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  574. 

The  failure  to  get  complete  possession  of  the 
premises,  or  the  removal  of  certain  buildings 
from  the  premises,  does  not  constitute  such 
failure,  where  the  grantee  assented  to  these 
things.    Redfearn  v.  Craig,  57  S.  Car.  534. 

"  If  the  conveyance  of  the  mortgaged 
premises  is  not  expressed  to  be  subject  to  the 
mortgage,  but  by  its  terms  purports  to  convey 
the  whole  title,  if  the  grantee  does  not  assume 
the  payment  of  the  mortgage  debt,  and  the 
amount  thereof  is  not  deducted  from  the  pur- 
chase money,  the  grantee  does  not  take  his  title 
subject  to  the  mortgage  in  that  sense  which 
prevents  him  from  defending  against  it  for 
fraud  or  want  of  consideration.  And  this  is 
especially  true,  if  the  conveyance  contains  full 
covenants  of  warranty."  Bennett  v.  Keehn, 
57  Wis.  582. 

4.  Grantee  May  Not  Keep  Mortgage  Alive  — 
Connecticut.  —  Post  v.  Tradesmen's  Bank,  28 
Conn.  426. 

Illinois.  —  Donk  v.  St.  Louis  Glucose,  etc., 
Co.,  17  111.  App.  376;  Lilly  v.  Palmer,  51  111. 
331;  Comstock  v.  Hitt,  37  111.  542,  Fowler  v. 
Fay,  62  111.  375;  Drury  v.  Holden,  121  III.  137. 

Indiana.  — Atherton  v.  Toney,  43  Ind.  211; 
Shuler  v.  Hardin,  25  Ind.  386;  Birke  v.  Abbott, 
103  Ind.  1,  53  Am.  Rep.  474. 

Maine.  — Williams  v.  Thurlow,  31  Me.  392. 

Minnesota.  —  Baker  v.  Terrell,  8  Minn.  195. 

Missouri.  —  Nelson  v.  Brown,  140  Mo.  590, 


62  Am.  St.  Rep.  755;  Orrick  v.  Durham, 
79  Mo.  174;  Fitzgerald  v.  Barker,  70  Mo.  685; 
Heim  v.  Vogel,  69  Mo.  529;  Pratt  v.  Conway, 
148  Mo.  296,  71  Am.  St.  Rep.  602. 

New  Jersey.  —  Hartshorne  v.  Hartshorne,  2 
N.  J.  Eq.  349. 

New  York.  —  Tice  v.  Annin,  2  Johns.  Ch. 
(N.  Y.)  125;  Russell  v.  Pistor,  7  N.  Y.  171,  57 
Am.  Dec.  509;  Ferris  v.  Crawford,  2  Den.  (N. 
Y.)  598;  Bowne  v.  Lynde,  91  N.  Y.  92. 

Ohio.  —  Brewer  v.  Maurer,  38  Ohio  St.  543, 
43  Am.  Rep.  436. 

Pennsylvania.  —  Dollar  Sav.  Bank  v.  Burns, 
87  Pa.  St.  491. 

Vermont.  —  Converse  v.  Cook,  8  Vt.  164. 

Wisconsin.  —  Frey  v.  Vanderhoof,  15  Wis. 
397- 

5.  Illinois.  —  Belleville  Sav.  Bank  v.  Reis, 
136  111.  249;  Biggins  v.  Brockman,  63  111.  316; 
Weiner  v.  Heintz,  17  111.  259;  Shinn  v.  Fred- 
ericks, 56  111.  439;  McClain  v.  Weise,  22  111. 
App.  272;  Robins  v.  Swain,  68  111.  197;  Mines 
v.  Moore,  41  111.  273;  Donk  v.  St.  Louis  Glu- 
cose, etc.,  Co.,  T7  111.  App  369;  Comstock  v. 
Hitt,  37  111.  542;  Fowler  v.  Fay,  62  111.  375; 
Funk  v.  McReynolds,  33  111.  481. 

Indiana.  — Atherton  v.  Toney,  43  Ind.  211; 
Shuler  v.  Hardin,  25  Ind.  386;  Hancock  v. 
Fleming,  103  Ind.  533;  Bunch  v.  Grave,  ill 
Ind.  354;  Birke  v.  Abbott.  103  Ind.  1,  53  Am. 
Rep.  474;  Murphy  v.  Elliott,  6  Blackf.  (Ind.) 
482. 

Massachusetts.  —  Swett  v.  Sherman,  109 
Mass.  231;  Dickason  v.  Williams,  129  Mass. 
182,  37  Am.  Rep.  316. 

Michigan.  —  Winans  v.  Wilkie,  41  Mich.  264; 
Savings  Bank  v.  Grant,  41  Mich.  101. 

Minnesota.  —  Baker  v.  Terrell,  8  Minn.  195; 
National  Invest.  Co.  v.  Nordin,  50  Minn.  336; 
Rogers  v.  Hedemark.  70  Minn.  441. 

New  Jersey.  —  Hartshorne  v.  Hartshorne,  2 
N.  J.  Eq.  349. 

New  York.  —  Ferris  v.  Crawford,  2  Den.  (N. 
Y.)  595;  Johnson  v.  Zink,  51  N.  Y.  337;  Rus- 
sell v.  Allen,  10  Paige  (N.  Y.)  249;  Cherrv  v. 
Monro,  2  Barb.  Ch.  (N.  Y.)  618. 

Ohio.  —  Poe  v.  Dixon,  60  Ohio  St.  124,  71 
Am.  St.  Rep.  713. 

Pennsylvania.  —  Cock  v.  Bailey,  146  Pa.  St. 
328. 

Wisconsin.  —  Cleveland  v.  Southard,  25  Wis. 
479;  Frey  v.  Vanderhoof,  15  Wis.  397. 

Thus  if  one  who  has  acquired  title  to  the 
equity  of  redemption  under  the  foreclosure  of 
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XI.  Rights  and  Liabilities  of  Mortgagee  —  1.  In  General  —  a.  Dis- 
tinction Between  Mortgagee  In  and  Out  of  Possession  —  (i)  Rights 
and  Liabilities  May  Depend  on  Possession.  —  Many  of  the  rights  to  which  a 
mortgagee  is  entitled  and  the  liabilities  and  duties  to  which  he  is  subject 
depend  upon  whether  he  is  in  or  out  of  possession  of  the  mortgaged  property. 
This  distinction  is  important,  and,  in  considering  what  the  rights  and  liabili- 
ties of  a  mortgagee  are,  must  be  continually  kept  in  view. 

(2)  What  Constitutes  Mortgagee  in  Possession  —  In  General.  —  The  circum- 
stances that  constitute,  in  the  technical  sense  of  the  phrase,  a  "mortgagee  in 
possession  "  depend  ordinarily  upon  whether  the  mortgage  conveyed  a  legal 
title,  or  whether  the  mortgage  is  not  such  a  conveyance  as  entitles  the  mort- 
gagee to  recover  possession  without  foreclosure.1 

Where  the  Mortgage  Conveys  a  Legal  Title  and  does  not  expressly  or  impliedly 
reserve  the  right  of  possession  to  the  mortgagor,  a  mortgagee  who  has  acquired 
possession  peaceably  or  in  due  course  of  law  is  a  mortgagee  in  possession.2 

A  Grantee  in  an  Absolute  Deed  intended  as  security  is  a  mortgagee  in  possession.8 

The  Possession  of  the  Mortgagee  under  a  Lease  from  the  mortgagor  does  not  con- 
stitute the  former  a  mortgagee  in  possession.4 

The  Taking  of  a  Mortgage  by  One  in  Possession  under  a  Lease  does  not  constitute  such 
person  a  mortgagee  in  possession  unless  he  elects  to  hold  under  the  mortgage 
or  does  something  equivalent  thereto.3 

Where  a  Mortgage  of  Keal  Property  Is  Not  a  Conveyance  that  will  enable  the  mort- 
gagee to  recover  possession  without  foreclosure,  the  oidy  logical  rule  is  that 
to  constitute  a  mortgagee  in  possession  the  mortgagee  must  be  in  posses- 
sion by  reason  of  the  agreement  or  assent  of  the  mortgagor  or  his  assigns  that 
he  have  the  possession  under  the  mortgage  and  because  of  it.G  Thus,  an 
unauthorized  arrangement  with  a  tenant  of  the  mortgagor  that  the  holder  of 
a  mortgage  shall  have  possession  of  the  premises  is  not  sufficient  to  constitute 
the  latter  a  mortgagee  in  possession.7  Nor  does  the  neglect  of  the  mortgagor 
to  assert  his  right  to  possession  make  a  mortgagee  who  has  wrongfully 
entered,  rightfully  in  possession  as  against  one  claiming  under  the  mortgagor.8 

Agreement  May  Be  Express  or  Implied.  —  An  agreement  or  assent  to  the  mort- 
gagee's possession  need  not  necessarily  be  expressed,  but  may  be  implied  from 
circumstances;9  but  the  mere  entry  of  the  mortgagee  into  possession  after  the 

a  junior  mortgage,  takes  an  assignment  of  ihe  98:  Wood  v.  Felton,  9  Pick.  (Mass.)  171;  Con- 
senior  mortgage  in  order  to  perfect  his  title.  stant  v.  Barrett,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
such  mortgage  should  in  equity  be  treated  as  Y.)  24Q. 

satisfied,  and  the  assignee  may  be  restrained  6.  Where  Mortgagee  Conveys  No  Right  to  Pos- 

from  prosecuting  an  action  on  the  note  origi-  eession.  — Rogers  v.  Benton,  39  Minn.  39,  12 

nalty  secured  thereby.    Basset:  v.  Mason,  18  Am.  St.  Rep.  613;  Howell  -<.  Leavitt,  95  N.  Y. 

Conn.  131.  617. 

1.  What  Constitutes  Mortgagee  in  Possession  —  Collection  of  Rents  from  Tenant.  —  The  collec- 
In  General.  —  Rogers  v.  Benton,  39  Minn.  39,  tion  of  rents  by  the  mortgagee  from  the  inort- 
12  Am.  St.  Rep.  613.  gagor's  tenant  under  a  mortgage  pioviding 

2.  Acquisition  of  Possession  Where  Mortgage  that  the  mortgagee  might  so  do  on  a  failure  to 
Conveys  Legal  Title. —  Rogers  v.  Benton,  39  pay  interest,  taxes,  or  insurance,  does  not 
Minn.  39,  12  Am.  St.  Rep.  613.  And  see  gen-  make  Ihe  mortgagee  one  in  possession.  Cullen 
erally  cases  cited  infra,  this  seciiCn,  Poss<?s-  v.  Minnesota  L.  &  T.  Co.,  6.0  Minn.  6. 

si  on  of  Mortgaged  Property.  7.  Unauthorized  Arrangement  with  Mortgagor's 

3.  Grantee  in  Absolute  Deed  Mortgagee  in  Pos-  Tenant.  —  Russell  v.  Ely,  2  Black  (U.  S.) 
session.  —  VVann  v.   Coe,  31  Fed.  Rep.  369;  575. 

Peugh  v.  Davis,  113  U.  S.  542;  Husheon  v.  8.  Effect  of  Mortgagor's  Neglect  to  Claim  Pos- 

Husheon,  71  Cal,  407;  Mahoney  v.  Bostwick,  session.  —  Galloway  v.  Kerr,  (Tex.  Civ.  App. 

96  Cal.  53,  31  Am.  St.  Rep.  175;  Jackson  v.  1901)638.  W.  Rep.  180. 

Lynch,  129  III.  72;   Frey  v.  Campbell,  (Ky.  9.  Express  Abandonment  of  Possession  by  Mort- 

1S87)  3  S.  W.  Rep.  368:  Enos  7/.  Sutherland,  ir  gagor  Implies  Assent.  —  Rogers  v.  Benton,  39 

Mich.  538;  Budd  v.  Van  Orden,  33  N.  J.  Eq.  Minn.  39,  12  Am.  St.  Rep  613. 

143;  Jordan  v.  Warner,  107  Wis.  539.  The  Duration  of  Possession  May  Be  limited  bj 

4.  Effect  of  Possession  under  Lease.  —  Court  v.  an  express  agreement  therefor.  Fennan  v. 
Holland,  29  Grant  Ch.  (U.  C.)  19.  Lombard  Invest.  Co.,  56  Minn.  166. 

5.  Effect  of  Taking  Mortgage  by  Lessee  of  Land.  Sufficiency  of  Parol  Agreement  for  Possession.  — 
—  Newall  v.  Wright,  3  Mass.  138,  3  Am..  Dec.  Edivards  v.  Wray,  11  Biss.  (U.  S.)  251. 
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time  within  which  a  mortgage  may  be  enforced  by  foreclosure  has  expired, 
without  objection  on  the  part  of  the  mortgagor,  does  not  constitute  the  mort- 
gagee one  in  possession.1 

b.  When  Mortgagee  Regarded  as  Owner.  —  Where  the  mortgagee 
is  rightfully  in  possession  he  should  be  regarded  as  the  owner  of  the  mort- 
gaged property,3  though  the  contrary  is  the  case  when  he  is  out  of  possession.3 

c.  Estoppel  as  Affecting  Mortgagee. — The  principle  of  estoppel 
prevents  a  mortgagee  from  denying  the  title  of  the  mortgagor;4  so  also  a 
mortgagee  who  consents  to  a  sale  of  the  mortgaged  property  or  acquiesces  in 
a  levy  thereon  is  estopped  from  claiming  title  thereto  as  against  the  purchaser.0 

d.  Relation  to  Third  Parties.  —  A  mortgagee  is  entitled,  as  a  general 
rule,  to  the  full  benefit  of  the  lien  of  his  mortgage  with  a  right  to  make 
it  available  without  embarrassment  from  those  having  subordinate  interests 
otherwise  than  in  the  defense  of  an  action  brought  to  enforce  the  mortgage. 
He  therefore  has  no  relation  or  interest  in  common  with  other  creditors  of 
the  mortgagor  which  renders  him  a  proper  defendant  to  an  action  in  the 
nature  of  a  bill  of  peace.6 

e.  Re-ESTABI  ISHMENT  OK  LlEN.  —  In  the  event  of  there  being  a  deficiency 
on  a  sale  under  foreclosure  of  property  the  title  to  which  was  not  good,  it  has 
been  held  that  the  mortgagee  may,  should  the  mortgagor  afterwards  obtain  a 
valid  title  thereto,  have  his  lien  on  the  property  re-established  for  the  purpose 
of  satisfying  his  claim.7 

/.  Removal  of  Cloud  from  Title. —  Where  a  mortgagee  is  entitled 
to  possession  he  has  a  right  to  file  a  bill  quia  timet  against  a  judgment  creditor 
of  the  mortgagor.8  So  also  where  the  mortgagee  took  possession  of  premises 
mortgaged  to  support  him,  it  was  held  after  a  breach  of  condition  and  after 
supporting  himself  for  a  considerable  time  that  he  was  entitled  to  a  decree 
quieting  title.9 

g.  When  Rights  under  Mortgage  Are  Barred. —The  rules  and 
principles  that  govern  the  time  after  which  the  rights  conferred  by  a  mort- 
gage are  barred  by  limitations  are  discussed  in  another  part  of  this  work.10 

1.  Effect  of  Mortgagee's  |Entry  After  Limita-  Sav.  Bank  v.  Ewing,  12  Lea  (Tenn.)  598.  See 
tion9  Bar  a  Foreclosure.  —  Banning  v.  Sabin,  45  the  title  Quieting  Title  —  Removal  of  Cloud, 
Mian.  431.  17  Encyc.  of  Pi.,  and  Pr.  297  et  seq. 

A  Mortgagee  of  an  Undivided  Interest  in  Land  9.  Right  to  Decree  Quieting  Title.  —  Frizzle  v. 

who  enters  upon  the  whole  tract  without  oppo-  Dearth,  28  Vi.  7S7. 

sition  from  a  cotenant  of  another  undivided  10.  When  Rights  under  Mortgage  Are  Barred. — 

interest  does  not  thereby  become  a  mortgagee  See  the  tilles  Foreclosure  of  Mortgages,  vol. 

in  possession  of  the  whole.     Davenport  v.  13,  pp.  784  et  seq.;  Limitation  of  Actions, 

Turpin,  41  Cal  100.  vol.  iq,  p.  177. 

2.  When  Mortgagee  Regarded  as  Owner.  —  Statutes  of  Limitations  as  Affecting  Rights  of 
Lowell  v.  Shiw,  15  Ms.  242.  Mortgagee  in  Possession.  —  Fiink  v.  Le  Roy,  49 

3.  When  Mortgagee  Not  Regarded  as  Owner.  Cal.  314. 

—  Norwich  v.  Hubb  ird,  22  Conn  588.  Time  can  never  run  against  a  mortgagee  in 

4.  Estoppel  to  Deny  Title.  —  Willison  v.  possession,  because  he  is  in  the  actual  pos- 
VVatkins,  3  Pet.  (U.  S.)43:  Farris  v.  Houston,  session  of  all  the  law  gives  him,  and  the  pos- 
74  Ala.  169;  Upchurch  v.  Anderson.  (Tenn.  session  ii self  \s  prima  facie  evidence  lhat  the 
Ch.  1898)  52  S.  W.  Rep.  917.  See  also  the  title  money  is  not  paid.  Den  v.  Wright,  7  N.  J.  L. 
Estoppel,  vol.  11,  p  444.  175,  11  Am.  Dec.  546. 

5.  Acquiescence  in  Sale  Estops  Mortgagee  from  Mortgage  Barred  hy  Limitations  Not  Renewed 
Disputing  Purchaser's  Title.  —  Grace  v.  Mercer,  by  Renewal  of  Note  Secured.  —  Wells  v.  Harter. 
io  B.  Mon.  (Ky.)  157.  56  Cal.  342.    See  also  Barber  v.   Babel,  36 

6.  Relation  to  Third  Parties  —  No  Interest  in  Cal.  11. 

Common  with  Other  Creditors.  —  Buffalo  Chemi-  Mortgagee's  Right  to  Possession  Earred  by  Limi- 

cal  Works  v.  Bank  of  Commerce,  79  Hun  (N.  tations.  —  The  mortgagee's  right  of  possession 

Y.)  93.  where  no  tide  passed  by  the  mortgage  is  a 

7.  Right   to    Re  establish  Lien.  —  Toms   v.  mere  right  of  entry  which  is  barred  by  limi- 
Boyes,  50  Mich.  352.    See  infra,  this  title,  Ex-  *  tations.    Albright  v.  Cobb,  34  Mich.  316. 
iinguiskment  of  Mortgage  —  Methods  of  Extin-  As  to  the  Effeet  of  the  Revival  of  a  mortgage 
guishmcnt — Effect  Dependent  upon  Person  Pay-  barred  by  limitations  on  subsequent  liens,  see 
ing.  Lord  v.  Morris,  18  Cal.  482;  Kerndt  v.  Porter- 

8.  Right  to  File  Bill  Quia  Timet.  —  Lincoln  field,  56  Iowa  412. 
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h.  Taxes,  Fixtures,  Improvements,  Insurance,  Crops,  Emblements, 
Timber,  and  Estovers.  —  The  rights  and  liabilities  of  a  mortgagee  in  rela- 
tion to  taxes,  fixtures,  improvements,  insurance,  crops,  emblements,  timber, 
and  estovers  are  the  subject  of  discussion  in  other  titles.1 

i.  Rights  under  Railroad  Mortgages.  —  The  rights  of  mortgagees 
under  railroad  mortgages  will  be  discussed  elsewhere  in  this  work.'2 

2.  Possession  of  Mortgaged  Property — a.  In  General.  —  Immediately 
upon  the  execution  of  a  mortgage,  the  right  to  possess  the  mortgaged  prem- 
ises passes  to  the  mortgagee,3  unless  there  is  a  stipulation  for  the  mortgagor's 
possession  until  default  4  or  unless  the  latter's  right  can  be  implied  from  all 
the  circumstances  of  the  case,5  or  unless  the  statutes  provide  for  the  mort- 
gagor's possession  until  foreclosure  in  the  absence  of  a  stipulation  to  the  con- 
trary in  the  mortgage.6 

b.  Recovery  of  Possession.  —  A  mortgagee  may  at  any  time  enter 
peaceably  upon  the  mortgaged  premises,7  unless  there  is  some  express  or 
implied  agreement  to  the  contrary,8  or  unless  there  are  statutes  which  provide 


1.  Taxes.  —  See  the  title  Taxation. 
Fixtures,  —  See  the  title  Fixtures,  vol.  13, 

p  594..    See  the  title  Crops,  vol.  8,  p.  301. 

Timbers  and  Estovers.  —  See  the  titles  Trees 
and  Timber;  Waste. 

Insurance.  —  See  the  title  Fire  Insurance, 
vol.  13,  p.  36. 

2.  See  the  titles  Railroad  Securities;  Re- 
ceivers. 

3.  In  General  — -  Mortgagee' s  Right  to  Possession 
—  England.  —  James  v.  Biou,  3  Swanst.  237, 
19  Rev.  Rep  200. 

Canada. —  Dunn  v.  Miller,  3  Nova  Scotia  Dec. 
347- 

Alabama.  —  Fields  v.  Clayton,  117  Ala.  538, 
67  Am.  St.  Rep.  189. 

Arkansas.  —  Stewart  v.  Scott,  54  Ark.  187; 
Reynolds  v.  New  Orleans  Canal,  etc.,  Co.,  30 
Ark.  520;  Gilchrist  v.  Patierson,  18  Ark.  575; 
Fitzgerald  v.  Beebe,  7  Ark.  311. 

Illinois.  —  Harper  v.  Ely,  70  111.  581;  Pollock 
v.  Maison,  41  111.  516;  Jackson  v.  Warren,  32 
III.331;  Nelsons.  Pinegar,  30  111.  473;  Carroll 
v.  Ballance,  26  111.  9;  Vansant  v.  Allmon,  23 
111.  30;  Delahay  v.  Clement,  4  111.  201. 

Maine.  —  Blaney  v.  Bearce,  2  Me.  132. 

Massachusetts.  —  Erskine  v.  Townsend,  2 
Mass.  493,  3  Am.  Dec.  71. 

New  Hampshire.  —  Brown  v.  Cram,  1  N.  H. 
169. 

New  Jersey.  —  Montgomery  v.  Bruere,  4  N. 
J.  L.  295. 

Pennsylvania .  —  Tryon  v.  Munson,  77  Pa. 
St.  250;  Youngman  v.  Elmira,  etc.,  R.  Co.,  65 
Pa.  St.  278. 

Tennessee.  —  Lincoln  Sav.  Bank  v.  Ewing, 
12  Lea  (Tenn.)  598. 

4.  Stipulation  for  Mortgagor' s  Possession  — 
Alabama.  —  Welsh  v.  Phillips,  54  Ala.  .  309, 
25  Am.  Rep.  679. 

Arkansas.  —  Terry  v.  Rosell,  32  Ark.  478; 
Turner  v.  Watkins,  31  Ark.  429;  Kannady  v. 
McCarron,  18  Ark.  166. 

Indiana.  —  Doe  v.  Grimes,  7  Blackf.  (Ind.)  r. 

Kentucky.  —  Stewart  v.  Barrow,  7  Bush  (Kv.) 
368;  Redman  v.  Sanders,  2  Dana  (Ky.)  68; 
Biookover  v.  Hurst,  1  Met.  (Ky.)  665. 

Maine.  —  Blaney  v.  Bearce,  2  Me.  132. 

Maryland. —  Brown  v.  Stewart.  I  Md.  Ch.  87. 

Massachusetts.  —  Goodwins.  Richardson,  ir 
Mass.  469;  Reading  of  Judge  Trowbridge,  8 
Mass.  551;  Erskine  v.  Townsend,  2  Mass.  493, 


3  Am.  Dec.  71;  Fay  v.  Cheney,  14  Pick. 
(Mass.)  399;  Blanchard  v.  Brooks,  12  Pick. 
(Mass.)47;  Flagg  v.  Flagg,  11  Pick.  (Mass.) 
475;  Fay  v.  Brewer,  3  Pick.  (Mass.)  203. 

Missouri.  —  Walcop  v.  McKinney,  10  Mo. 
229. 

New  Hampshire.  —  Furbush  v,  Goodwin,  29 
N.  H.  321. 

Pennsylvania.  —  Youngman  v.  Elmira,  etc., 
R.  Co.,  65  Pa.  St.  278.  See  also  Guthrie  v. 
Kahle,  46  Pa.  St.  333. 

Tennessee. —  Vance  v.  Johnson,  10  Humph. 
(Tenn.)  214;  Henshaw  v.  Wells,  9  Humph. 
(Tenn.)  568. 

Virginia. — Faulkner  v.  Brockenbrough,  4 
Rand.  (Va.)  245. 

Reservation  of  Right  to  Possession  Not  Implied 
Agreement  to  Pay  Rent  to  Mortgagee.  —  Mayo 
v.  Fletcher,  14  Pick.  (Mass.)  525. 

Where  the  mortgage  contains  a  clause  pro- 
viding for  the  retention  by  the  mortgagor  of 
possession  without  paying  rent  until  a  fixed 
date,  the  clause  cannot  be  construed  to  confer 
the  right  of  possession  after  such  date  to  the 
mortgagee.    Morrow  v.  Morgan,  48  Tex.  304. 

6.  Implied  Right  of  Mortgago.  —  Woodward 
v.  Parsons,  59  Ala.  625;  Knox  Easton,  38 
Ala.  345;  Clay  v.  Wren,  34  Me.  187. 

The  Mortgagor  Impliedly  Has  a  Right  to  Pos- 
session where  the  mortgage  is  conditioned  for 
the  support  and  maintenance  of  the  mort- 
gagee. Norton  v.  Webb,  35  Me.  218;  Brown 
v.  Leach,  35  Me.  39;  Lamb  v.  Foss,  21  Me. 
240;  Wales  1.  Mellen,  I  Gray  (Mass.)  512. 
But  see  Colman  v.  Packard.  16  Mass.  39. 

A  Provision  for  Entry  by  Mortgagee  After  De- 
fault impliedly  admits  the  mottgagor's  right 
until  that  time.    Smith  v.  Taylor,  9  Ala.  633. 

6.  Statutes  Providing  for  Mortgagor's  Possession. 
—  See  infra,  this  subsection.  Recovery  of  Pos- 
session. 

7.  Mortgagee  May  Enter  Peaceably.  —  Myers 

v.  Estell,  4S  Miss.  373;  Buckley  v.  Daley,  45 
Miss.  33S;  Cooke  v.  Cooper,  18  Oregon  142,  17 
Am.  St.  Rep.  709;  Fuller  v.  Eddy,  49  Vt.  n. 

8.  Agreements  Not  to  Enter  —  Alabama. — 
Welsh  v.  Phillips,  54  Ala.  309,  25  Am.  Rep. 
679. 

Arkansas. — Terry  v.  Rosell,  32  Ark.  4/8; 
Turner  7'.  Watkins,  31  Ark.  429;  Kannady  v. 
McCarron,  18  Ark.  166. 

Indiana.' —  Doe  v.  Grimes,  7  Blackf.  (Ind.)  I. 
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otherwise;1  and  if  he  cannot  enter  peaceably  he  may,  except  in  those  juris- 
dictions where  the  mortgage  is  looked  upon  as  passing  no  legal  estate  in  land 
but  merely  giving  a  lien  thereon,  recover  possession  of  the  mortgaged  prem- 
ises from  the  mortgagor  and  those  claiming  under  him  in  ejectment  or  tres- 
pass to  try  title.3 

Kentucky.  —  Stewart  v.  Barrow,  7  Bush  (Ky.) 
368;  Redman  v.  Sanders,  2  Dana  (Ky.)  68; 
Brookover  v.  Hurst,  I  Met.  (Ky.)  665. 

Maine,  —  Blaney  v.  Bearce,  2  Me.  132. 

Maryland.  —  Brown  v.  Stewart,  1  Md.  Ch.  87. 

Massachusetts,  —  Goodwin  v.  Richardson,  11 
Mass.  469;  Reading  of  Judge  Trowbridge,  8 
Mass.  551;  Erskine  v.  Townsend,  2  Mass.  493, 
3  Am.  Dec.  71;  Fay  v.  Cheney,  14  Pick.  (Mass.) 
399;  Blanchard  v.  Brooks,  12  Pick.  (Mass.)  47; 
Flagg  v.  Flagg,  11  Pick.  (Mass.)  475;  Fay  v. 
Brewer,  3  Pick.  (Mass.)  203. 

Missouri.  —  Reddick  v.  Gressman.  49  Mo. 
389;  Sutton  v.  Mason,  38  Mo.  120;  Walcop  v. 
McKinney,  10  Mo.  229. 

New  Hampshire.  —  Furbush  v.  Goodwin,  29 
N.  H.  321. 

New  Jersey.  —  Shields  v.  Lozear,  34  N.  J.  L. 
496,  3  Am.  Rep.  256;  Sanderson  v.  Price,  21 
N.  J.  L.  637. 

Ne?u  York.  —  Bryan  v.  Butts,  27  Barb.  (N. 
Y.)  503;  Runyan  v.  Mersereau,  n  Johns.  (N. 
Y.)  534..  6  Am.  Dec.  393;  Phyfe  v.  Riley,  15 
Wend.  (N.  Y.)  248,  30  Am.  Dec.  55. 

Ohio.  —  Allen  v.  Everly,  24  Ohio  St.  97; 
Rands  v.  Kendall.  15  Ohio  671. 

Pennsylvania.  —  Youngman  v.  Elmira,  etc., 
R.  Co.,  65  Pa.  St.  278.  See  also  Guthrie  v. 
Kahle,  46  Pa.  St.  333. 

Tennessee.  —  Vance  v.  Johnson,  10  Humph. 
(Tenn.)  214;  Henshavv  v.  Wells,  9  Humph. 
(Tenn.)  563. 

Vermont.  —  Hagar  v.  Brainerd,  44  Vt.  294; 
Lull  v.  Matthews  19  Vt.  322. 

Virginia.  —  Faulkner  v.  Brockenbrough,  4 
Rand.-  (Va.>  245. 

1.  Statutes  Providing  Otherwise  —  United 
States.  —  Western  Union  Tel.  Co.  v.  Ann  Arbor 
R.  Co.,  (C.  C.  A.)  90  Fed.  Rep.  379;  Witherell 
v.  Wib;rg,  4  Sawy.  (U.  S.)  232;  Hughes  v. 
Edwards,  9  Wheat.  (U.  S.)  489. 

California.  —  Hall  v.  Arnott,  80  Cal.  348; 
Raynor  v.  Drew,  72  Cal.  307;  Kidd  v.  Teeple, 
22  Cal.  255;  Fogarty  v.  Sawyer,  17  Cal.  589; 
Johnson  7>.  Sherman,  15  Cal.  287,  76  Am.  Dec. 
481;  Haffley  Maier,  13  Cal.  13;  McMillan  v. 
Richards.  9  Cal.  365,  70  Am  Dec.  655. 

Colorado.  —  Townsend  v.  Petersen,  12  Colo. 
491;  Pueblo,  etc.,  R.  Co.  v.  Beshoar,  8  Colo.  32. 

Florida.  — Jordan  v.  Sayre.  24  Fla.  r. 

Georgia.  —  Vason  v.  Ball,  56  Ga.  268;  Burn- 
side  v.  Terry,  45  Ga.  621;  U.  S.  v.  Alliens 
Armory,  35  Ga.  344;  Jackson  v.  Carswell,  34 
Ga.  279;  Elfe  v.  Cole,  26  Ga.  197;  Ragland  v. 
Justices,  10  Ga.  65;  Davis  v.  Anderson,  1  Ga. 
176;  Seals  v.  Cashin,  Ga.  Dec.  (pt.  ii.)  76. 

Idaho.  —  Kelley  v.  Leachman,  2  Idaho  1112. 

Indiana.  —  Fletcher  v.  Holmes,  32  Ind.  497; 
Grable  v.  McCulloh,  27  Ind.  472;  Morion  v. 
Noble,  22  Ind.  160;  Smith  v.  Parks,  22  Ind. 
59;  Francis  v.  Porter,  7  Ind.  213;  Reasoner  v. 
Edmundson,  5  Ind.  393. 

Iowa.  —  Harrington  v.  Foley,  108  Iowa  287; 
White  v.  Rittenmyer,  30  Iowa  268;  Couriney 
v.  Carr,  6  Iowa  239;  Hall  v.  Savill,  3  Greene 
(Iowa)  37,  54  Am.  Dec.  485. 


Kansas.  — Waterson  v.  Devoe,  18  Kan.  223; 
Chick  v.  Willetis,  2  Kan.  384. 

Louisiana.  —  Duclaud  v.  Rousseau,  2  La. 
Ann.  168. 

Michigan.  —  Dawson  v.  Peter,  119  Mich.  274; 
Michigan  Trust  Co.  v.  Lansing  Lumber  Co., 
103  Mich.  392;  Hazcliine  v.  Granger,  44  Mich. 
503;  Wagar  v.  Stone,  36  Mich.  364;  Newton  v. 
McKay,  30  Mich.  380;  Humphrey  v.  Hurd,  29 
Mich.  44;  Hogsett  v.  Ellis,  17  Mich.  363; 
Newton  v.  Sly,  15  Mich.  391;  Van  Husan  v. 
Kanouse,  13  Mich.  303;  Crippen  v.  Morrison, 
13  Mich.  23;  Ladue  v.  Detroit,  etc.,  R.  Co.,  13 
Mich.  380,  87  Am.  Dec.  759;  Caruthers  v. 
Humphrey,  12  Mich.  270;  Baker  v.  Pierson,  5 
Mich.  456. 

Minnesota.  —  Rice  v.  St.  Paul,  etc.,  R.  Co., 
24  Minn.  464;  Adams  v.  Corriston,  7  Minn. 
456. 

Montana.  —  Holland  v.  Silver  Bow  County, 
15  Mont.  460;  Butte  First  Nat.  Bank  v.  Bell 
Silver,  etc.,  Min.  Co.,  8  Mont.  32. 

Nebraska. — Clark  v.  Missouri,  etc..  Trust 
Co.,  59  Neb.  53;  Kyger  v.  Ryley,  2  Neb.  20. 

Nevada.  —  Whitmore  v.  Shiverick,  3  Nev. 
288;  Hyman  v.  Kelly,  1  Nev.  179. 

New  York.  —  Trimm  v.  Marsh,  54  N.  Y.  599, 
13  Am.  Rep.  623;  Merritt  v.  Barlholick,  36 
N.  Y.  44;  Power  v.  Lester.  23  N.  Y.  527; 
Packer  v.  Rochester,  etc.,  R.  Co.,  17  N.  Y.  283; 
Bryan  v.  Butls,  27  Barb.  (N.  Y.)  503;  Calkins 
v.  Calkins,  3  Barb.  (N.  Y.)  305;  Waters  v. 
Stewart,  1  Cai.  Cas.  (N.  Y.)  47;  Jackson 
v.  Bronson,  19  Johns.  (N.  Y.)  325;  Stanard  v. 
Eldridge,  16  Johns.  (N.  Y.)  254;  Runyan 
v.  Mersereau,  11  Johns.  (N.  Y.)  534,  6  Am, 
Dec.  393;  Jackson  v.  Willard,  4  Johns.  (N.  Y.) 
41;  Bell  v.  New  York,  10  Paige  (N.  Y.)  49; 
Astor  v.  Miller,  2  Paige  (N.  Y.)  68;  Astor  v. 
Hoyt,  5  Wend.  (N.  Y.)  603. 

Oregon.  —  Roberts  v.  Sutherlin,  4  Oregon 
219;  Besser  v.  Hawthorne,  3  Oregon  129. 

South  Carolina.  —  Nixon  v.  Bynum,  1  Bailey 
L.  (S.  Car.)  148;  Thayer  v.  Cramer,  1  McCotd 
Eq.  (S.  Car.)  395. 

Texas.  —  Smith  v.  Frio  County,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  958;  Walker  v.  John- 
son, 37  Tex.  127;  Mann  v.  Falcon,  25  Tex.  271; 
Wright  v.  Henderson,  12  Tex.  43. 

Utah.  —  Thompson  v.  Cheesman,  15  Utah  43. 
Vermont.  —  Hooper  v.  Wilson,  12  Vt.  695. 
Wisconsin.  —  Brinkman  v.  Jones,  44  Wis. 
498;  Wood  v.  Trask,  7  Wis.  566,  76  Am.  Dec. 
230. 

Statutes  Not  Retroactive.  —  A  statute  modify- 
ing the  right  of  a  mortgagee  to  recover  pos- 
session has  been  held  not  to  have  any  retro- 
active effect.  Shaw  v.  Hoadley,  8  Blackf. 
(Ind.)  165;  Grimes  v.  Doe,  8  Blackf.  (Ind.)  371; 
Blackwood  v.  Van  Vleet,  11  Mich.  252.  See 
also  Doe  v.  Woodward,  r  Ind.  446. 

2.  See  the  titles  Ejectment,  vol.  10,  p.  502; 
Trespass. 

In  Wisconsin,  by  Statute,  Equity  of  Redemption 

must  have  expired,  Slaughter  v.  Bernards, 
97  Wis.  184. 
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c  Retention  and  Abandonment  of  Possession  —  (i)  Retention  oj 
Possession.  —  Both  at  common  law  and  generally  in  those  jurisdictions  where 
the  mortgagee  cannot  recover  possession  of  the  property  mortgaged  without 
a  foreclosure  and  sale  according  to  law,  the  mortgagee  or  one  claiming  under 
him  when  rightfully  in  possession  of  the  property  mortgaged  cannot  be 
divested  of  such  possession,  or  of  any  part  thereof,  until  the  claim  under  the 
mortgage  is  fully  satisfied,1  even  by  the  appointment  of  a  receiver.2  A 
different  rule  will  prevail,  however,  if  it  appears  that  the  mortgagee  is  irre- 
sponsible, or  that  the  rents  and  profits  will  be  lost  or  be  in  danger  of  loss,  or 
that  the  mortgagee  is  committing  waste  upon  or  materially  injuring  the  prem- 
ises, and  a  receiver  may  be  appointed.3 

(2)  Abandonment  of  Possession. — A  mortgagee  lawfully  in  possession  of 
mortgaged  premises  may  abandon  or  surrender  the  possession,  or,  what  is  the 


Ejectment  Against  Other  Mortgagee.  —  The 

mortgagee  having  the  paramount  legal  title 
recovers  in  ejectment  between  a  senior  and 
a  junior  mortgagee.  Their  respective  equities 
must  be  adjusted  in  chancery.  Aholtz  v.  Zel- 
lar,  88  111.  24. 

Jurisdictions  Where  Mortgage  Passes  No  Estate. 
—  See  supra,  this  title,  Natzire  of  Mortgage  — 
Modern  Mortgages. 

1.  Retention  of  Possession  by  Mortgagee  until 
Satisfaction  of  Mortgage —  England.  —  Davy  v. 
Parker,  2  Atk.  2;  Brine  v.  Hartpoole,  15  Vin. 
Abr.  467. 

United  States.  —  Russell  v.  Ely,  2  Black  (U. 
S.)  575- 

Arkansas.  —  Wells  v.  Rice,  34.  Ark.  346. 
Delaware. — Doe  v.  Tunnell,  1  House.  (Del.) 
320. 

Illinois.  —  Dickason  v.  Dawson,  85  111.  53; 
Harper  v.  Ely,  70  111.  581;  Nicholson  v. 
Walker,  4  111.  App.  404. 

Minnesota. — Jones  v.  Rigby,  41  Minn.  530; 
Martin  v.  Fridley,  23  Minn.  13;  Pace  v.  Chad- 
derdon,  4  Minn.  499. 

Montana.  —  Fee  v.  Swingly,  6  Mont.  596. 

New  Jersey.  —  Den  v.  Wiight,  7  N  J.  L.  175, 
11  Am.  Dec.  546. 

New  Yoik.  —  Madison  Ave.  Baptist  Church 
v.  Baptist  Church,  73  N.  Y.  82;  Hubbell  v. 
Moulson,  53  N.  Y.  225,  13  Am  Rep.  519;  Kort- 
right  v.  Cady,  21  N.  Y.  365,  78  Am.  Dec.  145; 
Pell  v.  Ulmar,  18  N.  Y.  139;  Fogal  v.  Pirro, 
(N.  Y.  Super.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  Y.) 
113;  Sahler  v.  Signer,  44  Barb.  (N.  Y.)  606; 
Winslow  v.  McCall,  32  Barb.  (N.  Y)  241; 
Bolton  v.  Brewster,  32  Barb.  (N.  Y.)  389; 
Casey  v.  Buttolph,  12  Barb.  (N.  Y.)  637;  Bell 
v.  New  York,  10  Paige  (N.  Y.)  49;  Watson  v. 
Spence,  20  Wend.  (M.  Y.)  260;  Phyfe  v.  Riley, 
15  Wend.  (N.  Y.)  248,  30  Am.  Dec.  55. 

Oregon. — Roberts  v.  Sulherlin,  4  Oregon 
219. 

Texas. — McCamint  v.  Roberts,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  731;  Rodriguez  v. 
Haynes,  76  Tex.  225;  Bosse  v.  Johnson,  73 
Tex.  608;  Loving  v.  Milliken,  59  Tex.  426; 
llannay  v.  Thompson,  14  Tex.  144. 

Wisconsin.  —  Brinkman  v.  Jones,  44  Wis. 
498;  Hennesy  v.  Farrell,  20  Wis.  42;  Gillett  v. 
Eaton,  6  Wis.  30;  Tallman  v.  Ely,  6  Wis. 
257. 

The  Subordination  of  the  Mortgagee's  Possession 

to  alimony  decreed  to  the  divorced  wife  of  the 
mortgagor  is  improper.  Cummings  v.  Cum- 
mings,  75  Cal.  434. 


Grantee  in  Absolute  Deed  Cannot  Be  Divested  of 
Possession.  —  Baker  v.  Collins,  4  Tex.  Civ.  App. 

520. 

Assignee  of  Mortgage  Debt  in  Possession.  —  In 

Duke  v.  Reed,  64  Tex.  715,  it  was  held  that 
a  person  who  had  relieved  the  land  of  all 
claim  which  the  original  mortgagee  had  to  sub- 
ject it  to  the  debt,  and  was  in  possession  of 
the  land,  could  not  be  disturbed  in  possession 
until  the  mortgage  debt  was  satisfied. 

As  to  what  constitutes  a  mortgagee  in  pos- 
session see  supra,  this  section,  M'/iat  Consti- 
tutes Mortgagee  in  Possession. 

Necessity  of  Waiver  of  Right  by  Mortgagee.  — 
The  mere  intrusion  of  the  owner  of  the  equity 
of  redemption  upon  the  mortgaged  premises 
without  the  will  or  knowledge  of  a  mortgagee 
lawfully  in  possession  thereof,  does  not  oust  or 
deprive  the  latter  of  his  rights.  There  must 
be  some  act  or  omission  on  his  part  indicating 
a  change  in  his  position.  Townshend  v- 
Thomson,  139  N.  Y.  152. 

The  Right  of  a  Dowress  Is  Subordinated  to  That 
of  a  Mortgagee  in  possession.  Van  Duyne  v. 
Thayre,  14  Wend.  (N.  Y.)  233. 

Effect  of  Expiration  of  Agreement  for  Possession. 
—  The  fact  that  an  agieement  under  which  the 
mortgagee  is  in  possession  in  a  jurisdiction 
where  a  mortgage  is  only*  a  lien  has  expired, 
does  not  change  the  rule.    Frink  v.  Le  Roy, 

49  Cal.  314. 

Right  as  Against  Junior  Mortgagee.  —  A  mort- 
gagee in  possession,  after  a  sale  under  fore- 
closure for  a  sum  less  than  what  is  due  him, 
has  a  right  to  lemain  in  possession  as  against 
a  junior  mortgagee  for  such  portion  of  the 
period  of  redemption  as  is  necessary  to  satisfy 
the  balance  of  the  indebtedness.  Longfellow 
v.  Fisher.  69  Minn.  307. 

2.  Eight  of  Mortgagee  in  Possession  to  Hold 
Property  Against  Receiver.  —  Peterson  v.  Linds- 
koog,  93  111.  App.  276.  See  the  title  Re- 
ceivers. 

The  Possession  Cannot  Be  Taken  from  the  Mort- 
gagee and  giren  to  a  receiver.  Berney  v. 
Sewell,  1  Jac.  &  W.  627;  Springer  v.  Lehman, 

50  111.  App.  139;  Trenton  Banking  Co.  b, 
Woodruff,  3  N.  J.  Eq.  210. 

3.  When  Appointment  of  Receiver  Affects  Mort- 
gagee. —  Hiles  v.  Moore,  15  Beav.  175,  15  Eng. 
L.  &  Eq.  130;  Lloyd  v.  Passingham,  16  Ves. 
Jr.  59;  Hugonin  v.  Baseley,  13  Ves.  Jr.  105; 
Trenton  Banking  Co.  v.  Woodruff,  3  N.  J.  Eq. 
210;  Bolles  v.  Duff,  (Supm.  Ct.  Spec.  T.)  35 
How.  Pr.  (N.  Y.)48i. 
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same  thing,  acquiesce  in  the  possession  of  the  mortgagor  or  his  successors, 
thereby  indicating  his  surrender  of  the  pledge.1 

3.  Rents  and  Profits  —  a.  Right  to  Rents  and  Profits. — The  mort- 
gagee is  entitled  to  the  rents  and  profits  of  what  is  mortgaged  as  against  the 
mortgagor  after  actual  entry  on  the  mortgaged  premises,  after  notice  to  a 
tenant  to  pay  rent  to  him,  or  where  lawfully  in  possession  under  the  mortgage.2 

b.  Application  of  Rents  to  Purpose  of  Mortgage.  —  The  mortgagee 
must  apply  the  rents  and  profits  merely  for  the  purposes  of  the  mortgage  3 
unless  expressly  authorized  by  the  mortgagor  to  divert  the  whole  or  a  portion 
thereof  to  other  indebtedness  than  the  mortgage  secures.4  And  in  making 
such  application  general  rules  governing  the  application  of  payments  must  be 
followed;5  thus,  where  both  principal  and  interest  are  due,  the  proceeds  of 
mortgaged  property  must  be  applied  to  extinguish,  first  the  accrued  interest, 


1.  Abandonment  of  Possession.  —  Townshend 
v.  Thomson,  139  N.  Y.  152.    See  Abandon  — 

ABANDONMENT,  vol.  I,   p.  I. 

2.  For  a  Fall  Discission  of  this  subject  see  the 
title  Landlord  and  Tenant,  vol.  18,  p.  287. 

As  Against  Widow  of  Mortgagor.  —  Wait  v. 
Savage,  (N.  J.  1888)  15  All.  Rep.  225. 

A  Grantee  under  an  Absolute  Deed  treated  as  a 
mortgage  is  not,  with  respect  to  rents  and 
profits,  exactly  in  the  position  of  an  ordinary 
mortgagee  in  possession.  Barnard  v.  Jenni- 
son,  27  Mich.  230. 

Mortgagee  Taking  Rents,  Bound  by  Mort- 
gagor's Agreement.  —  Mold  v.  Wheatcroft,  27 
Beav.  510. 

A  Mortgagee  I3  Not  Entitled  to  a  retrospective 
account  of  rents  an  J  profits  from  a  mortgagor 
lawfully  in  possession  of  the  mortgaged" 
premises.  Hele  v.  Bexley,  20  Beav.  127; 
Higgins  v.  York  Bldg's  Co.,  2  Atk.  107;  Mead 
v.  Orrery,  3  Atk.  244;  Gresley  v.  Adderley,  1 
Swanst.  573,  18  Rev.  Rep.  146;  Colman  v.  St. 
Albans,  3  Ves.  Jr.  25;  Exp.  Wilson,  2  Ves.  & 
B.  252,  13  Rev.  Rep.  75. 

Right  to  Arrears  of  Rent  —  In  General.  — 
Anderson  v.  Butler's  Wharf  Co.,  48  L.  J.  Ch. 
824;  Ex  p.  Hankey,  Mont.  &  M.  247;  Pope  v. 
Biggs,  9B.SC.  245,  17  E.  C.  L.  368,  4  M.  & 
R.  193. 

Apportionment  Art  in  England. —  Effect  of  the 
act  on  mortgagee's  right.  Anderson  v.  But- 
ler's Wharf  Cof,  48  L.  J.  Ch.  824. 

The  Burden  of  Proving  a  Right  of  Entry  in  the 
case  of  an  entry  before  interest  is  in  arrears 
is  on  the  mortgagee.  Patch  v.  Wild,  30 
Beav.  99. 

An  Assignee  in  Bankruptcy  is  entitled  to  rents 
and  profits  until  claimed  by  the  mortgagee. 
In  re  Bennett,  12  Nat.  Bankr.  Reg.  257.  See 
the  title 'Insolvency  and  Bankruptcy,  vol.  16, 
p.  721  et  seq. 

A  mortgagee  in  possession  can  never  be  re- 
quired to  pay  any  of  the  rents  and  profits  of 
the  mortgaged  premises  to  the  mortgagor 
until  the  whole  amount  of  the  mortgage  debt 
has  been  fully  discharged.  Bell  v.  New  York, 
10  Paige  (M.  Y.)  49. 

3.  Application  of  Rents  to  Purpose  of  Mortgage 
—  United  Stales.  —  Freed  man's  Sav.,  etc.,  Co. 
v.  Shepherd,  127  U.  S.  494;  Huguley  Mfg.  Co. 
v.  Galeton  Cotton  Mills,  (C.  C.  A.)  94  Fed. 
Rep.  269 

Alabama.  —  Clement  v.  Draper,  108  Ala.  211. 
Arkansas. — Caldwell  v.  Hall,  49  Ark.  509, 
4  Am.  St.  Rep  64;  Greer?.  Turner,  47  Ark.  17. 


Connecticut.  —  Harrison  v,  Wyse,  24  Conn. 
1,  63  Am.  Dec.  151;  Kellogg  v.  Rockwell,  19 
Conn.  446. 

Illinois.  —  Roberts  v.  Pierce,  79  111.  378; 
Hitchcock  v.  Fortier,  65  III.  239;  Roberts  v. 
Fleming,  53  111.  196;  Griffin  v.  Marine  Co.,  52 
III.  130;  Moore  v.  Titman,  44  111.  367;  McCon- 
nel  v.  Holobush,  11  III.  61. 

Iowa.  —  Huston  v.  Stringham,  21  Iowa  36. 

Kentucky.  —  Breckenridge  v.  Brooks,  2  A. 
K.  Marsh.  (Ky.)  335,  12  Am.  Dec.  401;  Thaip 
v.  Feltz,  6  B.  Mon.  (Ky.)  6. 

Massachusetts.  —  Morse  v.  Merritt,  110  Mass. 
460;  Gibson  v.  Crehore,  5  Pick.  (Mass.)  146. 

Missouri.  —  Walton  v.  Withington,  9  Mo. 
549- 

New  Jersey.  —  Leeds  vs  Gifford,  41  N.  J.  Eq. 
464. 

New  York. —  Warner  v.  Gouverneur,  1 
Barb.  (N.  Y.)  36;  Post  v.  Dorr,  4  Edw.  (N.  Y.) 
412.    But  see  Argall  v.  Pitts,  78  N.  Y.  239. 

North  Carolina.  —  Leach  v.  Curtin,  123  N. 
Car.  85. 

Pennsylvania.  —  Reitenbaugh  v.  Ludwick, 
31  Pa.  St.  131. 

Rights  of  Junior  Mortgagee.  —  A  junior  mort- 
gagee in  possession  who  has  purchased  at  a 
sale  under  a  senior  mortgage  need  not  apply 
the  rents  and  profits  to  the  payment  of  his  in- 
debtedness. Cramer  v.  Watson,  73  Ala.  127. 
See  generally  infra,  this  section,  Rights  and 
Liabilities  of  Junior  Mortgagee. 

Application  of  Rents  and  Profits  to  Third  Mort- 
gage.—  A  first  mortgagee  who  is  in  posses- 
sion under  the  moitgage  cannot  apply  the 
rents  and  profits  to  reduce  the  indebtedness 
on  a  third  mortgage  of  which  he  is  the  as- 
signee. Saunders  z>.  Frost,  5  Pick.  (Mass.) 
259,  16  Am.  Dec.  394. 

Application  by  Court.  —  After  a  trustee  or  re- 
ceiver has  been  appointed,  the  rents  and  profits 
will  be  applied  under  the  direction  of  the 
court.  Freeman  v.  Campbell,  109  Cal.  360. 
Compare  Johnston  v.  Lasker  Real  Estate 
Assoc.,  2  Tex.  Civ.  App.  494. 

4.  Application  of  Profits  to  Other  Debts.  —  Joh  n- 
son  v.  Thomas,  77  Ala.  367;  Caldwell  v.  Hall. 
49  Ark.  508,  4  Am.  St.  Rep.  64.  See  also  Gal- 
lagher v.  Stem,  8  Pa.  Super.  C[.  628. 

Validity  of  Agreement  to  Apply  Profits  to  Other 
Indebtedness.  —  Demick  v.  Cuddihy,  72  Cal. 
no. 

5.  Application  of  Payments  in  General.  —  See 

the  title  ArrncATiON  of  Payments,  vol.  2,  p. 
433- 
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and  second  the  principal,  so  as  to  stop  the  interest  on  the  indebtedness  pro  tanto 
from  the  time  of  such  payment.1  So  where  the  proceeds  are  less  than  the 
interest,  the  amount  which  remains  due  for  interest  must  not  be  added  to  the 
principal  indebtedness,  but  the  interest  continues  on  the  former  principal  until 
such  period  as  the  proceeds  exceed  the  interest  due,  and  then  the  surplus  must 
be  applied  towards  the  discharge  of  the  principal.2  Again,  where  neither 
principal  nor  interest  is  due  when  the  proceeds  are  received  by  the  mortgagee, 
they  must,  in  the  absence  of  any  agreement  as  to  their  application,  be  applied - 
to  the  extinguishment  of  principal  and  interest  ratably.3 

c.  Accounting  —  (i)  In  General.  — -Since  a  mortgagee  holds  the  estate 
as  a  mere  trustee  for  his  indemnity  only,  no  principle  is  better  established 
than  that  he  shall  not  get  any  advantage  out  of  the  rents  and  profits  beyond 
his  principal  and  interest,4  and  therefore  he  must,  when  he  has  taken  out  of 
the  mortgagor's  hands  the  control  of  the  estate,  account  for  the  rents  and 
profits  thereof,  whether  he  be  in  possession  personally  or  by  a  trustee  or 
receiver,  to  the  person  entitled  to  an  accounting.5  This  general  rule  is  not 
in  conflict  with  a  statute  making  a  mortgage  only  a  security  for  a  debt  and 
declaring  that  no  title  shall  pass  under  the  mortgage.6 

When  Chargeable  as  Mortgagee  in  Possession.  —  The  mere  fact  that  the  mortgagee 
receives  the  rents  and  profits  does  not  constitute  him  chargeable  as  a  mort- 
gagee in  possession ; 7  nor  is  it  sufficient  that  there  is  a  merely  constructive 
possession,**  or  a  possession  by  virtue  of  any  other  right  than  that  of  the 
mortgage.9 

1.  Extinguishment  First  of  Interest,  Then  Prin- 
cipal.—  Blum  v.  Mitchell,  59  Ala.  535;  Adams 
v.  Sayre,  76  Ala.  509;  Saunders  v.  Frost,  5 
Pick.  (Mass  )  259,  16  Am.  Dec.  394;  Reed  z\ 
Reed,  10  Pick.  (Mass.)  398;  Connecticut  v. 
Jackson,  1  Johns.  Ch.  (N.  Y.)  15,  7  Am.  Dec. 
471;  French  v.  Kennedy,  7  Barb.  (N.  Y.)  452; 
Jencks  v.  Alexander,  11  Paige  (N.  Y.)  619; 
Gladding  Warner,  36  Vt.  54;  Snavely  v. 
Pickle,  29  Graft.  (Va.)  27;  Green  v.  Wescott, 
13  Wis.  606.  See  the  title  Interest,  vol.  16, 
p.  1036  ct  seq. 

2.  Where  Proceeds  Are  Less  than  Interest.  — 
Adams  v.  Sayre,  76  Ala.  509;  Shaeffer  v. 
Chambers,  6  N.  J.  Eq.  548,  47  Am.  Dec.  211; 
Connecticul  v.  Jackson,  1  Johns.  Ch.  (N.  Y.) 
15,  7  Am.  Dec.  471;  French  v.  Kennedy,  7 
Barb.  (N.  Y.)  452. 

3.  Ratable  Extinguishment  of  Principal  and 
Interest. — Jencks  v.  Alexander,  11  Paige  (N. 
Y.)  6rg. 

4.  Mortgagee  Cannot  Profit  Beyond  Principal 
and  Interest.  —  Gubbins  v.  Creed,  2  Sch.  & 
Lef.  218;  Gordon  v.  Lewis,  2  Sumn.  (U.  S.) 
143;  Jackson  v.  Lynch,  129  III.  72;  Walton  v. 
Withington,  9  Mo.  549. 

5.  Accounting  by  Mortgagee  in  Possession.  — 
Trimleston  v.  Hamill,  I  Ball  &  B.  377,  12  Rev. 
Rep.  38;  Strang  v.  Allen,  44  III.  428;  Gelston 
v.  Thompson,  29  Md.  595;  Ruckman  v.  Astor, 
9  Paige  (N.  Y.)  517. 

An  Equitable  Mortgagee  must  account.  Bray- 
ton  v.  Jones,  5  Wis.  117. 

Effect  of  Refusal  to  Account. —  Eastman  v. 
Thayer,  60  N.  H.  408;  Watkins  v.  Watkins,  57 
N".  H.  462;  Hall  v.  Hall,  46  N.  H.  240;  Kim- 
ball v.  Morrison,  40  N.  H.  117:  Currier  v. 
Webster,  45  N.  H.  226;  Farr  v.  Dudley,  21  N. 
II.  372;  Wendell  v.  New  Hampshire  Bank,  9 
N.  H.  404;  Reitenbaugh  v.  Ludwick,  31  Pa. 
St.  131. 

An  Insufficient  Account  May  Be  Disregarded.  — 

Hall  s,  Westcott,  17  R,  I.  504, 


Settled  Account  May  Be  Reopened  Where  There 

Is  Mistake.  —  Daniell  v.  Sinclair,  6  App.  Cas. 

181. 

Who  Entitled  to  Accounting.  —  See  supra,  this 

title,  Rights  and  Liabilities  of  Mortgagor  — 
Right  to  Accounting. 

6.  Rule  Not  Affected  by  Statute  Modifying  Com- 
mon-law  Doctrine.  —  Huguley    Mfg.    Co.  : 
Galeton  Cotton  Mills,  (C.  C.  A.)  94  Fed.  Rep. 
269. 

7.  When  Chargeable  as  Mortgagee  in  Possession. 

—  Noyes  v.  Pollock,  32  Ch.  D.  53;  Lockaru  v. 
Hendrickson,  (N.  J.  1892)  25  Atl.  Rep.  512. 

8.  Constructive  Possession.  —  Peugh  v.  Davis, 
113  U.  S.  542. 

An  Assignee  of  the  Equity  of  Redemption  is  not 
a  mortgagee  in  possession  with  respect  to 
junior  incumbrancers.  Gray  v.  Nelson,  77 
Iowa  63. 

A  Mortgagee  in  Possession  as  Husband  of  a 

joint  mortgagor  and  not  receiving  rents  is  not 
chargeable  as  a  mortgagee  in  possession. 
Young  v.  Omohundro,  69  Md.  424. 

Accountability  When  in  Partial  Possession.  — 
A  mortgagee  of  land  consisting  of  copses  and 
of  a  farm  let  without  the  shooting  or  limber 
thereon,  though  he  may  be  a  mortgagee  in  pos- 
session with  respect  to  the  farm,  is  not  thereby 
accountable  as  a  mortgagee  in  possession  of 
the  shooting  copses  or  timber.  Simmins  v. 
Shirley,  6  Ch.  D.  173. 

9.  Possession  Must  Be  under  Mortgage.  — 
Anderson  v.  Lanterman,  27  Ohio  St.  104. 

It  Is  Essential  to  the  Creation  of  Liability  to 
render  accounts  as  a  mortgagee  in  possession, 
that  he  should  be  in  possession  under  the 
mortgage.  Parkinson  v.  Hanbury,  L.  R.  2  H. 
L.  1,  36  L.  J.  Ch.  292. 

A  Grantee  under  an  Absolute  Deed  is  charge- 
able as  the  mortgagee  in  possession.  Dicker- 
son  v.  Thomas,  68  Miss.  156. 

Effect  of  Purchase  at  Foreclosure  Sale.  —  The 
purchase  by  the  mortgagee  at  a  foreclosure 
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(2)  With  What  Chargeable.  —  As  a  general  rule  the  mortgagee  is  charge- 
able only  for  the  rents  and  profits  actually  received  by  him  while  in  possession, 
and  for  rents  and  profits  which  he  might  have  received  by  exercising  the 
diligence  of  a  prudent  owner.1  But  where  the  mortgagee  is  guilty  of  fraud, 
gross  negligence,  or  wilful  default,  his  measure  of  accountability  is  determined 
only  by  the  value  of  the  premises.* 

The  Full  Value  of  Lands  must  be  accounted  for  by  a  grantee  in  a  deed  absolute 
intended  as  a  mortgage,  in  case  of  a  sale  by  him.-1 

Mortgagee  Chargeable  with  Interest  on  Surplus  Rents.  —  Where  the  rents  and  profiis 
exceed  what  is  due  the  mortgagee  he  is  ordinarily  chargeable  with  interest  011 
the  surplus  if  retained  by  him  so  as  to  keep  pace  pari  passu  with  the  interest 
of  the  indebtedness.4  Where,  however,  the  mortgagee  has  a  bona  fide  reason 
for  treating  the  rights  of  the  mortgagor  as  extinguished,  or  where  the  mort- 
gagee bona  fide  supposes  himself  to  be  the  absolute  owner  of  the  property, 
interest  should  not  be  charged  against  him  until  some  notice  is  given  of  the 
mortgagor's  claim  to  the  surplus. 5 

(3)  Manner  of  Accounting — Where  Rests  Are  Not  Requisite.  —  It  has  been  said 
that  in  an  accounting  a  rest  is  not  requisite  unless  one  be  directed  by  the 
court.6 

Where  the  Rents  and  Profits  of  the  Mortgaged  Property  Do  Not  Exceed  the  amount  of 
interest  due,  a  rest  is  never  requisite.7 

Frequency  of  Rests.  —  Where  the  rents  and  profits  exceed  the  interest  due  on 
the  mortgage  indebtedness  a  rest  may  be  ordered  by  the  court.  The  fre- 
quency, however,  with  which  such  rest  should  be  taken  depends  upon  the- 


sale  does  not  constitute  him  a  mortgagee  in 
possession  so  as  to  make  him  accountable  for 
rents  and  profits  to  a  junior  mortgagee  who 
was  not  a  party  to  the  foreclosure  proceeding. 
Gault  v.  Equitable  Trust  Co.,  100  Ky. 
57S. 

Burden  on  Mortgagee  to  Prove  Possession  under 
Another  Right.  —  Mere  forbearance  to  foreclose 
a  mortgage  does  not  suffice  as  a  consideration 
for  an  agreement  that  a  mortgagee  in  pos- 
session of  the  premises  shall  not  accounl  for 
rents  and  profits  in  a  case  where  the  debt 
carries  interest.  Anderson  v.  Lanlerman,  37 
Ohio  St.  104. 

1.  With  What  Chargeable.  — ■  See  generally 
the  title  Equity  of  Redemption,  vol.  n,  p. 
210. 

Mortgagee  Only  Required  to  Account  for  Actual 
Receipts. —  Finneo  v.  Goodspeed,  120  111.  524; 
Johnson  v.  Rice,  8  Me.  157. 

Chargeable  with  Net  Profits  Only.  —  Phillipps 
v.  Prout,  12  Manitoba  143. 

Mortgagee  Accountable  for  Profit  on  Sale  of 
Stock.  —  Langton  v.  Waite,  L.  R.  6  Eq.  165. 
As  to  mortgages  of  stock  see  the  title  Stock 
and  Stockholders. 

Reasonable  Value  of  Premises. —  Where  the 
possession  of  the  mortgagee  is  valueless  he  is 
not  chargeable  with  anything.  Peugh  v. 
Davis,  2  Mackey  (D.  C.)  23. 

Must  Treat  Property  as  Provident  Owner.  — 
Shaeffer  v.  Chambers,  6  N.  J.  Eq.  548,  47  Am. 
Dec.  211. 

2.  Wilful  Default  or  Neglect.  —  Chapman  v. 
Tanner,  1  Vern.  267;  Bucks  v.  Gayer,  1  Vern. 
258;  Coppring  v.  Cooke,  1  Vern.  270;  Mahoney 
v.  Bostwick,  96  Cal.  53,  31  Am.  St.  Rep.  175; 
Pinneo  v.  Goodspeed,  120  111.  524;  Stevens  v. 
Payne,  42  111.  App.  202;  Turner  v,  Johnson,  95 
Mo.  431,  6  Am,  St:  Rep,  62, 


Burden  of  Proving  Wilful  Default.  —  Brandon 
v.  Brandon,  10  W.  R.  287. 
Fraud  of  Tenant  —  No  Excuse  for  Neglect.  — 

Froud  v.  Menilt,  99  Iowa  410. 

Mortgagee  Must  Be  Charged  with  Fair  Rental 
Value.  —  Engleman  Transp.  Co.  v.  Longwell, 
48  Fed.  Rep.  129;  Frey  v.  Campbell,  (Ky.  1887) 
3  S.  W.  Rep.  368;  Curtiss  v,  Sheldon,  91  Mich. 
390;  Clark  v.  Clark,  62  N.  H.  267. 

3.  Grantee  in  Absolute  Deed  Liable  for  Full 
Value.  —  Budcl  v.  Van  Orden,  33  N.J.  Eq.  143; 
Enos  v.  Sutherland,  11  Mich.  538.  Compare 
Aldrich  v.  Canada  Permanent  Loan,  etc.,  Co., 
27  Ont.  548,  which  was  a  case  of  a  sale  under 
a  power  contained  in  the  mortgage. 

A  grantee  under  an  absolute  deed  intended 
as  security,  who  sells  the  property  in  violation 
of  the  rights  of  the  grantor,  is  responsible  to 
him  for  the  full  value  of  the  property  less  the 
amount  of  the  mortgage.  Haussknecht  v. 
Smith,  (N.  Y.  1900)  57  N.  E.  Rep.  11 12,  affirm- 
ing 11  N.  Y.  App.  Div.  185. 

As  to  sale  under  power  generally,  see  the 
title  Trust  Deeds  and  Power-oe-sale  Mort- 
gages. 

4.  Mortgagee  Generally  Chargeable  with  In- 
terest.—  Wilson  v.  Metcalfe,  1  Russ.  530;  Gor- 
don v.  Lewis,  2  Sumn.  (U.  S.)  143;  Adams  v. 
Sayre,  76  Ala.  509;  Green  v.  Wescott,  13  Wis. 
606. 

It  is  not  material  whether  the  mortgagee  re- 
ceives the  rent  or  is  charged  with  an  occupa- 
tion rent.  Wilson  v.  Metcalfe,  1  Russ.  530; 
Quarrell  :.  Beckfoid,  1  Madd.  269. 

5.  When  Mortgagee  Not  Charged  with  Interest. 

—  Gordon  v.  Lewis,  2  Sumn.  (L'.  S  )  143. 

6.  Rest  Must  Be  Directed  by  Court. —  Bennett 
v.  Cook,  5  Thomp.  &  C.  (N.  Y.)  134. 

7.  Rest  Required  Only  Where  There  Is  Excess. 

—  Thorneycroft  v,  Crockett,  2  H.  L.  Cas.  239, 
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amount  of  the  instalments  of  rent  collected  and  their  frequency  of  collection, 
the  ordinary  rule  of  partial  payments  not  being  applicable  or  just  in  all  cases. 
If  the  excess  be  very  large  the  rest  should  be  made  at  the  time  the  proceeds 
are  received.  If  collected  in  small  sums  or  driblets,  rests  may  be  made  as 
soon  as  the  aggregate  receipts  exceed  the  amount  of  interest  due  at  intervals 
varying  in  time  from  six  months  to  one  year;  1  thus  an  annual  rest  is  appro- 
priate where  the  net  annual  rents  and  profits  exceed  the  annual  interest,2  and 
the  rests  may  be  semi-annual  where  the  interest  on  the  indebtedness  is  pay- 
able half-yearly.3 

Rests  Are  Always  Proper  where,  at  any  given  time,  the  rents  and  profits  exceed 
the  interest  that  is  due,4  irrespective  of  whether  the  interest  is  or  is  not  in 
arrear  at  the  time  the  mortgagee  takes  possession.5  There  are,  however, 
authorities  holding  that  where  the  interest  is  in  arrear  at  the  time  of  taking 
possession  a  rest  should  not  be  ordered.0 

Compound  Interest  Not  Permitted.  —  A  rest  should  not  be  allowed  when  the  effect 
will  be  to  charge  either  the  mortgagor  or  mortgagee  with  compound  interest,7 
unless  there  be  gross  delinquency  or  violation  of  duty  on  the  part  of  the 
debtor.8 

4.  Power  to  Mortgage  or  Assign.  —  A  mortgagee  may  mortgage  his  own 
mortgage,9  or  may  assign  it.10 

Power  to  Convey  Title.  —  If  in  possession  in  a  jurisdiction  where  title  passes,  a 
mortgagee  may  without  assigning  his  debt  convey  a  title  to  such  estate  good 
against  all  but  those  standing  in  the  place  of  the  mortgagor,  and  even  against 
them  until  redemption.11 


1.  Frequency  of  Rests  Discretionary  with  Court. 

—  Adams  v.  Sayre,  76  Ala.  509;  French  v. 
Kennedy,  7  Barb.  (N.  Y.)  452;  Hoilock  v. 
Smith,  1  Coll.  Ch.  Cas.  287. 

2.  Propriety  of  Annual  Rests.  —  Moshier  v. 
Norton,  100  III.  63;  Reed  v.  Reed,  10  Pick. 
(Mass.)  398;  Vaa  Vronker  v.  Eastman,  7  Met. 
(Mass.)  157;  Shaeffer  v.  Chambers,  6  N.  J.  Eq. 
548,  47  Am.  Dec.  211;  Gladding  v.  Warner,  36 
Vt.  54;  Snavely  v.  Pickle,  29  Gratl  (Va.)  27; 
Green  v.  Wescott,  13  Wis.  606 

3.  Rests  May  Be  Semi-annual.  —  Gibson  v. 
Crehore,  5  Pick.  (Mass.)  146. 

4.  Rests  Proper  Where  Rents  and  Profits  Exceed 
Interest  —  England.  —  Shephard  v.  Elliot,  4 
Madd.  254;  Davis  v.  May,  19  Ves.  Jr.  383; 
Thompson  v.  Hudson,  L.  R.  10  Eq.  497. 

United  States. — Gordon  v.  Lewis,  2  Sumn. 
(U.  S.)  143. 

Alabama.  —  Mahone  v.  Williams,  39  Ala.  202; 
Blum  v.  Mitchell,  59  Ala.  535. 

Illinois.  —  McConnel  v.  Holobush,  11  111.  61. 

Massachusetts. —  Gibson  Crehore,  5  Pick. 
(Mass  )  160;  Reed  v.  Reed,  10  Pick.  (Mass  ) 
398;  Van  Vronker  v.  Eastman,  7  Met.  (Mass.) 

Missouri. — Walton  v.  Withington,  9  Mo. 
550. 

New  Jersey.  —  Shaeffer  v.  Chambers,  6  N.  J. 
Eq.  548,  47  Am.  Dec.  211;  Elmer  -•.  Loper,  25 
N.  J.  Eq.  475. 

New  York.  — Jencks  v.  Alexander,  11  Paige 
(N.  Y.)  619. 

Vermont.  — Gladding  v.  Warner,  36  Vt.  54. 

Wisconsin.  — Green  v.  Wescott,  13  Wis.  606. 

Where  There  Is  a  Small  Excess  annual  rests  are 
not  always  necessary.  Gould  v.  Tancred,  2 
Atk.  533. 

5.  Moshier  v.  Norton,  100  III.  63. 

6.  Bennett  v.  Cook,  5  Thomp.  &  C.  (N.  Y.) 


134;  Horlock  v.  Smith,  1  Coll.  Ch.  Cas.  287; 
Finch  v.  Brown,  3  Beav.  70;  Shephard  v. 
Elliot,  4  Madd.  254. 

The  Mere  Fact  that  Interest  Is  or  Is  Not  Due  at 
the  time  when  the  mortgagee  takes  possession 
is  not  decisive  upon  the  question  of  rests;  each 
case  must  be  regarded  with  tespect  to  its  ac- 
companying circumstances.  Horlock  v.  Smith. 
1  Coll.  Ch.  Cas.  287. 

In  the  Case  of  a  Mortgage  of  Leasehold  Property. 
—  An  account  will  not  be  directed  with  rests 
when  the  mortgagee  enters  into  possession, 
although  no  interest  i?  in  arrear,  if  he  enters 
with  an  honest  belief  that  the  property  will 
not  be  preserved  or  secured  against  forfeiture. 
Patch  v.  Wild,  30  Beav.  99. 

7.  Rest  Improper  Where  Compound  Interest  Re- 
sults Therefrom. —  Montague  r.  Boston,  etc.,  R. 
Co.,  124  Mass.  242;  Reed  :-.  Reed,  10  Pick. 
(Mass.)  398;  Vanderhaise  v.  Hugues,  13  N.  J. 
Eq.  410. 

8.  Gross  Impropriety  May  Justify  Compound  In- 
terest. - —  Bennett  v.  Cook,  5  Thomp.  &  C.  (N. 
V.)  134. 

9.  Power  to  Mortgage.  —  Cutts  v.  York  Mfg. 
Co.,  18  Me.  201;  Graydon  v.  Church,  7  Mich. 
36;  Hudson  City  Sav.  Bank  v.  McArthur.  8 
N.  Y.  Wkly.  Dig.  63;  Slee  v.  Manhattan  Co., 
1  Paige  (N.  Y.)  48.    See  also  the  title  Pledge. 

10.  Power  to  Assign.  —  See  infra,  this  title, 
Assignment  of  Mortgage. 

11.  Mortgagee  May  Pass  Title  to  Mortgaged 
Property. —  H  utchins  v.  Carleton,  19N.H  487. 

Effect  of  Disseizin  of  Mortgagor.  —  A  mort- 
gagee's interest  in  mortgaged  iand  cannot  be 
con  veyed  in  a  case  where  a  1  hi rd  pat ty  has,  by 
taking  possession  of  mortgaged  premises,  dis- 
seized the  mortgagor,  since  by  such  act  he  dis- 
seizes the  mortgagee.  Poignand  v.  Smith,  8 
Pick.  (Mass.)  272. 
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5.  Power  to  Lease.  —  A  mortgagee  in  possession  may,  of  course,  lease  the 
property.  Such  lease,  however,  does  not  bind  the  mortgagor,1  and  is  neces- 
sarily terminated  by  a  redemption  of  the  mortgage  unless  there  has  been  some 
express  or  implied  authority  from  the  mortgagor  to  lease  for  a  given  time, 
though  it  is  true  that  in  a  suit  for  redemption,  if  all  the  parties  are  before  the 
court,  delivery  of  possession  to  the  mortgagor  will  not  be  directed  at  a  time 
that  would  work  great  hardship  to  the  lessee.3 

Where  the  Mortgagor  Retains  the  Legal  Title  and  the  Right  of  Possession  of  the  estate 
mortgaged,  a  mortgagee  has  no  interest  upon  which  a  lease  by  him  can 
operate.3 

6.  Protection  of  Security.  —  The  holder  of  a  mortgage  may  discharge  any 
valid  lien  existing  against  the  property  mortgaged,  for  his  own  piotection, 
and  for  the  purpose  of  reimbursing  himself  add  the  amount  due  on  the  lien 
discharged  to  his  own  lien  upon  the  property;  and  it  is  not  necessary  that 
this  right  should  be  found  in  an  express  contract  between  the  mortgagor  and 
the  mortgagee.4 

7.  Purchase  of  Outstanding  Title.  —  There  is  no  such  relation  of  trust  and 
confidence  between  the  mortgagor  and  mortgagee  that  the  latter  will  be  pre- 
vented from  acquiring  title  to  the  subject  matter  of  the  mortgage  either 
under  his  own  or  any  other  valid  lien.5 

8.  Acquisition  of  Mortgagor's  Interest.  —  The  mortgagee  may,  subsequently 
to  but  not  contemporaneously  with  the  execution  of  the  mortgage,  buy  the 
mortgagor's  interest  in  the  mortgaged  property  from  him,  or  the  light  to 
redeem  may  be  released  to  him  by  the  mortgagor. w 

Effect  of  Acquiring  Mortgagor's  Interest.  —  By  becoming  owner  of  the  equity  of 
redemption  it  is  a  general  rule  that  the  mortgagee,  his  assigns  or  representa- 
tives, lose  no  substantial  rights.7 

Requisites  of  Valid  Purchase.  —  The  sale  or  release  must  be  clearly  shown  to  be 
voluntary  on  the  mortgagor's  part,  untainted  by  fraud,  and  for  an  ade- 
quate consideration,  since  where  the  relation  of  mortgagor  and  mortgagee  is 
once  established  any  transfer  of  the  mortgagor's  interest  to  the*  moitgagee,  or 

1.  Mortgagee  in  Possession  May  Lease. —  Hun-  fit  at  Sales  under  a  prior  lien.  Williams  v. 
gerford  v.  Clay,  9  Mod.  1;  Holtf.  Rees,  46  111.  Tovvnsend,  31  N.  Y.  411.  But  see  Shaw  v. 
181;  Willard  v.  Harvey,  5  N.  H.  252.  Bunny,  2  DeG.  J.  &  S.  468. 

Estoppel  of  Lessee  under  Mortgagee  in  Posses-  Where  a  morigagee  has  acquired  an  out- 

sion  to  Deny  Mortgagee's  Title. —  Alderson  v.  standing  title,  equity  will  sometimes  consider 

Marshall,  7  Mont.  288.  him  a  trustee,  and  decree  that  he  stand  as  a 

2.  Termination  of  Lease.  —  Holt  v.  Rees,  46  purchaser  for  the  benefit  of  the  mortgagor  and 
111.  181;  Willard  v.  Harvey,  5  N.  H.  252.  be  allowed  what  he  expended  in  the  purchase 
Compare  Holt  v.  Rees.  44  111.  30.  on  an  accounting.     Darcy  v.  Hall,  1  Vern.  49; 

3.  Mortgagee  Not  in  Possession  Unable  to  Lease.  Harper  v.  Ely,  70  111.  5S1;  Davis  v.  Winn,  2 
—  Union  Mut.  L.  Ins.  Co.  v.  Lovitt,  10  Neb.  Allen  (Mass.)  m;  Cameron  v.  Irwin,  5  Hill 
301.  (N.  Y.)  272,    Compare  Sandon   v.  Hooper,  6 

4.  Protection  of  Security  —  Right  to  Discharge  Beav.  248,  Pelly  v.  Wathcn,  7  Hare  373;  Davis 
Lien.— -New  England  L.  &  T.  Co.  v.  Robinson,  v.  Bean,  114  Mass.  360. 

56  Neb.  50,  71  Am.  St.  Rep.  657.  Execution  Sale.  —  At  a  sale  on  a  levari  issued 

For  a  Full  Discussion  of  this  subject,  see  the  on  a  scire  facias  on  a  moitgage  in  Pennsylvania 

title  SUBROGATION.  the  mortgagee  may  buy  for  less  ihan  the  mort- 

Discharge  of  Valid  Mechanics'  Liens.  —  Fitch  v.  gage  money  and  costs     Blythe  v.  Richards,  10 

Stallings,  5  Colo.  App.  106.  S.  &  R.  (Pa.)  261,  13  Am.  Dec.  672. 

A  Legal  Rate  of  Interest  only  should,  as  6.  Sale  Must  Be  Subsequent  to  Mortgage. — 

against  a  junior  incumbrancer,  be  allowed  to  a  Parmer   v.    Parmer,   74  Ala.  285;   Clatk  v. 

prior  mortgagee  on  sums  paid  by  him  to  protect  Landon,  00  Mich.  83;  Batty  i>.  Snook,  5  Mich. 

his  lien.    Butterfield  v.  Hungerford,  68  Iowa  233;  Shelton  v.  Hampton,  6  Ired.  L.  (28  N. 

249.  Car.)  216;  Shaw  v.  Walbridge,  33  Ohio  St.  7; 

5.  May  Acquire  Adverse  Title.  —  Shaw  7J.  Wing  v.  Cooper,  37  Vt.  169.  See  the  title 
Bunny,  2  De  G.  J.  &  S.  468;  Darcy  v.  Hall,  1  Equity  of  Redemption,  vol.  11,  p  205. 
Vern.  49;  Walthall  v.  Rives.  34  Ala.  91;  Har-  7.  Effect  of  Acquisition  of  Redemption  by  Mort- 
rison  v.  Roberts,  6  Fla.  711 ;  Ten  Eyck  v.  Craig,  gagee. —  Snyder  v.  Snyder,  6  Mich.  470.  See 
62  N.  Y.406;  Williams  v.  Toivnsend,  31  N.  Y.  generally  the  title  Equity  of  Redemption,  vol. 
411;  Camsron  v.  Irwin,  5  Hill  (N.  Y.)  272.  11,  p  246;  and  infra,  this  title.  Extinguishment 

Junion  Mortgagees  May  Buy  for  Their  Own  Bene-  of  Mortgage. 
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arrangement  for  its  acquisition  by  him  without  foreclosure,  is  carefully 
scrutinized  by  the  courts.1 

9.  Rights  Respecting  Title  Deeds.  —  in  the  United  States  it  is  not  ordinarily  the 

custom  for  a  mortgagee  to  take  possession  of  the  title  deeds  to  the  property 
mortgaged,  nor  is  it  necessary  that  they  should  pass  into  his  possession,  since 
the  general  prevalence  of  the  recording  system  enables  any  person  to  discover 
what,  if  any,  incumbrances  attach  to  property  in  which  he  is  interested.2 

In  England,  however,  where  the  recording  of  a  mortgage  is  not  compulsory, 
a  legal  as  distinct  from  an  equitable  mortgagee  has  not  only  a  light  (which 
cannot  be  defeated  by  the  mortgagor3)  to  the  possession  of  the  original  title 
deeds  of  the  mortgaged  estate,  but  he  should  also  obtain  their  possession 
and  retain  it  during  the  life  of  the  mortgage.4  If  he  does  not  get  them 
he  should  require  and  obtain  some  proper  explanation  respecting  their 
nondeliverv/' 


Validity  of  Mortgagee's  Purchase  at  Administra- 
tor's Sale  of  Real  Estate.  —  Duval  v.  P.  &  M. 
Bank,  10  Ala.  636. 

1.  Sale  Must  Be  Voluntary.  —  Peagler  v. 
Stabler,  91  Ala.  308;  Parmer  v.  Parmer.  74 
Ala.  288;  McKinstry  v.  Conly,  12  Ala.  682; 
Hicks  v.  Hicks,  5  Gill  &  J.  (Md.)  75;  Clark  v. 
Landon,  go  Mich.  83;  Batty  v.  Snook.  5  Mich. 
233- 

Sale  Must  Be  Untainted  by  Fraud.  — ■  Knight  v. 
Marjoribanks,  2  Mann.  &  G.  10;  Letvis  v. 
Wells,  85  Fed.  Rep.  896;  Everett  z>.  Buchanan, 
2  Dak.  249;  Hinkley  v.  Wheelwright,  29  Md. 
348;  Clark  v.  Landon,  90  Mich.  83;  Baity  v. 
Snook,  5  Mich.  233;  Shelton  v.  Hampton,  6 
Ired.  L.  (28  N.  Car.)  216. 

Consideration  Must  Be  Adequate.  —  Ford  v. 
Olden,  L.  R.  3  Eq.  461;  Lewis  v.  Wells,  85 
Fed.  Rep.  896;  Peagler  v.  Stabler,  91  Ala.  308; 
Parmer  v.  Parmer,  74  Ala.  288;  McKinstry  v. 
Conly,  12  Ala.  682;  Bradbury  v.  Davenport, 
114  Cal.  593;  Hinklev  v.  Wheelwright,  29  Md. 
348;  Hicks  v.  Hicks,' 5  Gill  &  J.  (Md.)  75. 

Adequacy  of  Consideration.  —  A  consideration 
is  adequate  which  would  be  reasonable  if  the 
transaction  were  between  other  parties  dealing 
in  similar  property  in  the  vicinity  of  the  mort- 
gaged property.    Peugh  v.  Davis,  96  U.  S.  332. 

Mere  Inadequacy  of  Price  is  no  ground  for  set- 
ting aside  a  grant  to  the  mortgagee  unless 
there  be  fraud.  There  must  be  gross  inade- 
quacy to  warrant  the  transaction  being  set 
aside  on  that  ground  only.  Martin  v.  New 
Rochelle  Water  Co.,  (N.  Y.  1900)  57  N.  E.  Rep. 
1117,  11  N.  -Y,  App.  Div.  177.  Compare  De 
Martin  v.  Phelan,  115  Cal.  538,  56  Am.  St.  Rep. 

Transaction  Closely  Scrutinized.  —  Webb  v. 
Rorke,  2  Sch.  &  Lef.  661 ;  Russell  v.  Southard, 
12  How.  (U.  S.)  139;  Peugh  v.  Davis,  96  U.  S. 
332;  Lewis  v.  Wells,  85  Fed.  Rep.  896;  Villa 
v.  Rodriguez,  12  Wall.  (U.  S.)  323;  Parmer  v. 
Parmer,  74  Ala.  285;  Green  v.  Butler,  26  Cal. 
595;  West  v.  Reed,  55  111.  242;  Perkins  v. 
Drye,  3  Dana  (Ky.)  170;  Marshall  v.  Thomp- 
son, 39  Minn.  139;  Remsen  t.  Hay,  2  Edw. 
(N.  Y.)  535;  Chapman  v.  Mull,  7  Ired.  Eq.  (42 
N.  Car.)  292;  Shaw  v.  Walbridge,  33  Ohio  St. 
1;  McLeod  v.  Bullard,  86  N.  Car.  210;  Hynd- 
man  71.  Hvndman,  19  Vt.  g,  46  Am.  Dec.  171. 

Sale  to  Mortgagee  Operating  as  Merger.  —  For 
a  full  discussion  of  this  subject  see  infra,  this 
title.  Extinguishment  of  Mortgage. 


2.  Right  to  Possession  of  Title  Deeds  in  United 
States. — -Evans  v.  Jones,  1  Yeates  (Pa.)  172. 
See  the  title  Recording  Acts. 

3.  Right  to  Possession  Cannot  Be  Defeated.  — 

Smith  v.  Chichester,  2  Dr.  &  War.  393.  4  Ir. 
Eq.  580. 

4.  In  England  Mortgagee  Entitled  to  Title  Deeds. 

—  Smith  v.  Chichester,  2  Dr.  &  War.  393,  4  Ir. 
Eq.  580;  Coljer  v.  Finch,  5  H.  L.  Cas.  905; 
Hunt  v.  Elmes,  2  De  G.  F.  &  J.  578;  Dowle  z: 
Saunders,  2  Hem.  &  M.  242;  Harpers.  Faul- 
der.  4  Madd.  129;  Farrow  v.  Rees,  4  Beav.  18; 
Herrick  v.  Attwood,  25  Beav.  205;  Clarke  v. 
Palmer,  21  Ch.  D.  124;  Manners  v.  Mew,  29 
Ch.  D.  725;  Hall  West  End  Advance  Co.,  1 
Cab.  &  El.  161. 

Right  to  Compel  Delivery  from  Subsequent  Mort- 
gagee. —  A  first  mortgagee  cannot  compel  de- 
livery of  the  title  deeds  from  a  subsequent 
mortgagee  without  notice  unless  he  pays  him 
what  is  due  on  his  mortgage.  Head  v.  Eger- 
ton,  3  P  Wms.  280. 

A  Mortgagee  May  Refuse  to  Part  with  the  Deeds 
until  the  indebtedness  is  paid.  Thornhill  v. 
Evans,  2  Atk.  330.  9  Mod.  331. 

As  Against  an  Adverse  Claimant  of  the  mort- 
gaged property  the  mortgagee  need  not  de- 
liver up  the  mortgage  deeds,  though  he  must 
deliver  up  all  other  deeds  relating  to  the  prop- 
erty.   Opie  v.  Godolphin,  Prec.  Ch.  548. 

A  Mortgagee  under  a  Fraudulent  or  Forged 
Mortgage  is  not  entitled  to  the  title  deeds  of 
the  estate  mortgaged.  In  re  Cooper,  20  Ch. 
D.  611.  But  see  M'Leod  v.  Drummond.  14 
Ves.  Jr.  353. 

Mortgagee  Omitting  to  Take  the  Title  Deeds  Is 
Accessory  to  a  Second  Mortgage.  —  Head  v.  Eger- 
ton,  3  P.  Wms.  2S1;  Herrick  r*.  Attwood,  2  De 
G.  &  J.  21;  Briggs  v  Jones.  L.  R.  10  Eq.  92. 

After  Extinguishment  of  the  Mortgage  the 
mortgagee  cannot  retain  the  original  deeds, 
but  they  should  be  delivered  to  the  mortgagor. 
In  re  Wade,  17  Ch.  D.  348;  Wakefield  v.  New- 
bon,  6  Q.  B.  276,  51  E.  C.  L.  276;  Hudson  v. 
Malcolm,  10  W.  R.  720. 

Negligence  of  Mortgagee  May  Affect  Right  to 
Possession.  —  Bernard  -■.  Drought,  Molloy  38. 

5.  Mortgagee  Should  Inquire  as  to  Title  Deeds. 

—  Northern  Counties  of  England  F.  Ins.  Co. 
v.  Whipp,  26  Ch.  D.  482;  Carter  v.  Carter,  3 
Kay  &  J.  617;  Manners  v.  Mew,  29  Ch  D.  725; 
Atterbury  v.  Wallis,  8  De  G.  M.  &  G.  454; 
Roberts  v.  Croft,  2  De  G.  &  J.  1;    Finch  v. 
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Right  of  Mortgagee  to  Loan  Deeds  to  Mortgagor.  —  The  mortgagee  may,  without 
injuring  his  own  security,  loan  the  title  deeds  to  the  mortgagor  upon  a  reason- 
able representation  made  by  him  as  to  the  object  in  borrowing  them.1 

Right  of  Mortgagor  to  Inspect  Title  Deeds.  —  Where  the  title  deeds  are  in  the  pos- 
session of  the  mortgagee  the  mortgagor  and  his  representatives  are  not  entitled 
to  inspect  them  as  a  matter  of  course,2  especially  where  the  mortgagee  claims 
to  be  a  purchaser  of  the  equity  of  redemption.3 

10.  Extension  of  Time  of  Performance —  Right  to  Extend  Time.  —  A  mortgagee 
or  his  assignee  may  for  a  consideration  extend  the  time  of  performance,  but 
where  he  does  so,  it  suspends  his  right  to  foreclosure  until  the  expiration  of 
the  time.4 

Parol  Extension  of  Time.  —  The  time  of  performance  may  be  changed  by  parol,5 
provided  that  the  agreement  is  capable  of  being  performed  within  a  year  so 
as  to  be  within  the  statute  of  frauds,0  and  provided  such  parol  agreement  was 
not  contemporaneous  with  the  mortgage.7 

Effect  of  Extension.  —  How  far  an  extension  releases  a  mortgage,  is  discussed 
elsewhere.8 


Shaw,  18  Jur.  935;  Hewitt  v.  Loosemore,  9 
Hare  449;  Agra  Bank  v.  Barry,  L.  R.  7  H.  L. 
135- 

1.  Mortgagee  May  Loan  Deeds.  —  Northern 
Counties  of  England  F.  Ins.  Co.  v.  Whipp,  26 
Ch.  D.  4S2;  Peter  v.  Russell,  1  Eq.  Cas.  Abr. 
321,  par.  7;  Martinez  v.  Cooper,  2  Russ.  198; 
Barnett  v.  Weston,  12  Ves.  Jr.  130;  Worthing- 
ton  v.  Morgan,  16  Sim.  547.  But  see  Briggs 
v.  Jones,  L.  R.  10  Eq.  92, 

2.  Inspection  of  Deeds  in  Hands  of  the  Mortgagee 
Not  a  Matter  of  Right.  —  Patch  v.  Ward,  L.  R. 
1  Eq.  436;  Freeman  v.  Butler,  33  Beav.  289; 
Lambert  v.  Rogers,  2  Meriv.  489,  16  Rev.  Rep. 
204. 

On  a  Sale  of  the  Mortgaged  Property  to  which 
the  mortgagee  consents,  made  in  a  suit  to 
which  the  mortgagee  is  a  party,  he  must  pro- 
duce the  title  deeds.  Livesey  v.  Harding,  1 
Beav.  343. 

3.  Where  Mortgagee  Is  Purchaser  of  Equity  of 
Redemption.  —  Greenwood  v.  Rothwell,  7  Beav. 
291. 

4.  Right  of  Mortgagee  to  Extend  Time  of  Per- 
formance.-—  Wyman  v.  Russell,  4  Biss.  (U.  S.) 
307;  Ayers  v.  Hamilton,  131  Ind.  98;  Trayser 
v.  Indiana  Asbury  University,  39  Ind.  567; 
Loomis  v.  Donovan,  17  Ind.  198;  Weber  v. 
Huerstel,  (Supm.  Ct.  Spec.  T.)  11  Misc.  (N.  Y.) 
214;  Union  Cent.  L.  Ins.  Co.  v.  Bonnell,  35 
OhiD  St.  365;  Goodall  v.  Boardman,  53  Vt.  92. 

Right  of  Assignee.  —  Dodge  v.  Crandall,  30 
N.  Y.  294. 

Necessity  of  Consideration.  —  Massaker  v. 
Mackerley,  9  N.J.  Eq.  440;  Ganz  v.  Lancaster, 
50  N.  Y.  App.  Div.  204;  Veerhoff  v.  Miller,  30 
N.  Y.  App.  Div.  355;  Metropolitan  L,  Ins.  Co. 
v.  Stimpson,  28  N.  Y.  App  Div.  544;  Moser  v. 
Walker,  23  N.  Y.  App.  Div.  91;  Robertson  v. 
Clocke,  18  N.  Y.  App.  Div.  363.  And  see  the 
title  Consideration,  vol.  6,  p.  673. 

Consideration  Other  than  the  Payment  of  Money. 
—  Robertson  v.  Clocke,  18  N.  Y.  App.  Div. 
363  :  Veerhoff  v.  Miller,  30  N.  Y.  App.  Div.  355. 

Chattel  Mortgage  as  Consideration.  —  Kane  v. 
Cortesy,  100  N.  Y.  132. 

Sufficient  Considerations  —  Making  Payment  on 
Note.  —  Newsam  v.  Finch,  25  Barb.  (N.  Y.)  175. 

Agreement  to  Purchase  Mortgaged  Premises.  — 
Burt  v.  Saxton,  1  Hun  (N.  Y.)  551. 


Taking  a  Life  Policy  by  Purchaser  of  Mort- 
gaged Premises.  —  Fish  v.  Havward,  28  Hun 
(N.  Y.)  456. 

Agreement  to  Pay  Interest  During  Period  of 
Extension. — Olmstead  v.  Latimer,  9  N.  Y. 
App.  Div.  163;  Austin  Real  Estate,  etc.,  Co.  v. 
Bahn,  87  Tex.  582.  See  also  Merritt  v.  You- 
mans,  21  N.  Y.  App.  Div.  256;  Kearby  v. 
Hopkins,  14  Tex.  Civ.  App.  166. 

Payment  of  Interest  in  Advance. — Jenks  v. 
Lehman,  7  Colo.  App.  421;  Maher  v.  Lanfrom, 
86  Hi.  513. 

Giving  Additional  Security.  —  Trayser  v.  In- 
diana Asbury  University,  39  Ind.  567. 

Insufficient  Consideration  — Payment  of  Interest 
Due  Not  Sufficient  Consideration.  —  Ganz  v. 
Lancaster.  50  N.  Y.  App.  Div.  204. 

Usurious  Consideration.  —  Tones  v.  Trusdell, 
23  N.  J.  Eq.  555;  Church  v.  Maloy,  70  N.  Y. 
63.  And  see  the  titles  Consideration,  vol.  6, 
p.  757;  Illegal  Contracts,  vol.  15,  p.  927; 
Usury. 

5.  Validity  of  Parol  Extension.  —  Albert  v. 
Grosvenor  Invest.  Co.,  L.  R.  3  Q.  B.  123;  In 
re  Betts,  4  Dill.  (U.  S.)  93;  Loomis  v.  Donovan, 
17  Ind.  198;  Bell  v.  Romaine,  30  N.  J.  Eq.  24; 
Tompkins  v.  Tompkins,  21  N.  J.  Eq.  338; 
Vanhouten  v.  McCarty,  4  N.  J.  Eq.  141 ;  Dodge 
v.  Crandall,  30  N.  Y.  294;  Veerhoff  v.  Miller, 
30  N.  Y.  App.  Div.  355;  Fish  v.  Hayward,  28 
Hun  (N.  Y.)  456;  Burl  v.  Saxton,  1  Hun  (N. 
Y.)55i;  Goodall  v.  Boardman,  53  Vt.  92.  See 
also  Cary  v.  Cary,  9  Kulp  (Pa.)  354. 

Necessity  of  Writing.  —  A  statute  providing 
that  "  a  mortgage  of  real  property  can  be 
created,  renewed,  or  extended,  only  by  writing- 
executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property,"  does  not 
apply  to  an  extension  of  time  for  payment  of 
a  debt  secured  by  mortgage.  People's  Stale 
Bank  v.  Francis,  8  N.  Dak.  369.  See  also 
London,  etc.,  Bank  v.  Bandmann,  20  Cal.  220, 
65  Am.  St.  Rep  179. 

6.  Agreement  Must  Be  Within  Statute  of  Frauds. 
—  Kearby  v.  Hopkins,  14  Tex.  Civ.  App.  166. 
And  see  the  title  Statute  of  Frauds. 

7.  Parol  Agreement  Must  Not  Be  Contemporane- 
ous with  Mortgage.  —  Martin  v.  Rapelye,  3 
Edw.  (N.  Y.)  229. 

8.  Effect  of  Extension  as  Release.  —  See  infra, 
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An  Extension  Does  Not  Waive  a  mortgagee's  right  to  mature  the  entire  indebted- 
ness by  reason  of  the  mortgagor's  failure  to  pay  taxes  that  were  liens  on  the 
mortgaged  premises  prior  to  the  extension,  unless  the  mortgagee  so  acts  as  to 
indicate  a  purpose  of  renouncing  his  right,  or  to  make  it  inequitable  for  him 
to  enforce  it.1 

11.  Rights  Respecting  Injuries  to  Mortgaged  Property  —  a.  Action  for 
Damages.  — A  mortgagee  has  such  an  interest  in  the  property  covered  by 
the  mortgage  that  he  may,  whether  in  or  out  of  possession,  maintain  an  action 
for  damages  caused  by  any  act  that  impairs  the  security.* 

Form  of  Action.  — ■  A  mortgagee  out  of  possession  or  having  no  right  of  pos- 
session of  the  mortgaged  property  can  maintain  no  form  of  action  in  which 
the  right  to  recover  for  a  tort  committed  on  or  to  such  property  is  dependent 
upon  possession  or  the  right  of  possession,  such  as  trespass,  trover,  or 
replevin.3  Thus  where  the  mortgagee  is  not  entitled  to  possession  except 
through  a  legal  foreclosure  there  must  be  a  deficiency  after  a  sale  under  fore- 
closure before  the  mortgagee  has  a  right  to  maintain  trespass  for  the  removal 
of  a  building  from  the  mortgaged  property.4  Where,  however,  he  is  in  pos- 
session lawfully  s  or  though  not  in  possession  has  the  right  to  possession,  he 
may  bring  an  action  of  this  character  as  though  the  title  were  vested  in  him 
unconditionally.5  Thus  he  may  consider  any  one  in  possession  whose  title  is 
not  good  against  him,  as  a  trespasser,6  and  in  such  case  a  mortgagor  not  law- 
fully in  possession  of  mortgaged  premises  may  be  treated  as  a  trespasser  or  a 
tenant  at  will  as  the  mortgagee  sees  fit.7 

Measure  of  Damages.  —  In  jurisdictions  where  an  action  to  recover  damages 
for  an  injury  to  mortgaged  premises  is  not  based  upon  the  assumption  that 
the  mortgagee's  land  has  been  injured,  but  upon  the  assumption  that  his 
mortgage  has  been  impaired  as  a  security,  the  damages  are  limited  to  the 


this  title,  Extinguishment  of  Mortgage — Methods 
of  Extinguishment  —  By  Payment — Extension 
of  Time  of  Payment. 

1.  Extension  May  Waive  Right  to  Mature  Debt. 
—  Weber  v.  Huerstel,  (Supm.  Cl.  Spec.  T.)  n 
Misc.  (N.  Y.)  214. 

2.  Right  to  Sue  for  Damages  When  Security  Is 
Impaired  —  United  States.  —  Morgan  v.  Gilbert, 
2  Flipp.  (U.  S.)  645. 

California.  —  Robinson  v.  Russell,  24  Cal. 
467;  Cunningham  v.  Hawkins,  24  Cal.  403,  85 
Am.  Dec.  73. 

Colorado.  —  Fisk  v.  People's  Nat.  Bank,  14 
Colo.  App.  21;  Vaughn  v.  Grigsby,  8  Colo. 
App.  373- 

Maine.  — Smith  v.  Goodwin,  2  Me.  173. 

Massachusetts.  — Gooding  v.  Shea,  103  Mass. 
360,  4  Am.  Rep.  563;  Cole  v.  Stewart,  11  Cush. 
(Mass.)  181. 

Missouri.  — Chouteau  v.  Boughton,  100  Mo. 
406. 

Alew  Jersey.  —  Jersey  City  v.  Kiernan,  50  N. 
J.  L.  246. 

Nerv  York.  —  Van  Pelt  v.  McGraw,  4  N.  Y. 
110;  Gardner  v.  Heartt,  3  Den.  (N.  Y.)  234; 
Lane  v.  Hitchcock,  14  Johns.  (N.  Y.)  213. 

Ohio.  —  Carpenter  v.  Canal  Co.,  35  Ohio  St. 
307;  Allison  v.  McCune,  15  Ohio  726,  45  Am. 
Dec.  605. 

South  Carolina.  —  Heath  v.  Haile,  45  S.  Car. 
642. 

The  Right  of  a  Mortgagee  Out  of  Possession  to 
Sue  for  Damages  Is  Consistent  wiih  his  inability 
to  maintain  trespass.  Jones  v.  Costigan,  12 
Wis.  678. 

Junior  Mortgagees  May  Sue.  —  Gooding  1,. 
Shea,  103  Mass.  360,  4  Am.  Rep.  563;  Schalk 


v.  Kingsley,  42  N.  J.  L.  32;  Jackson  v.  Turrell, 
39  N.  J.  L.  329. 

Where  the  Security  Is  Not  Impaired  a  mort- 
gagee cannot  recover.  Lew  v.  New  York,  3 
Robt.  (N.  Y.)  194. 

Removal  of  Building  Pending  Foreclosure.  — 
A  bona  fide  purchaser  of  a  building  removed 
from  mortgaged  land  pending  foreclosure  pro- 
ceedings is  not  liable  to  an  action  for  damages 
at  the  suit  of  the  mortgagee.  Tomlinson  v. 
Thompson,  27  Kan.  70. 

3.  Mortgagee  Out  of  Possession  May  Not  Main- 
tain Trespass,  Trover,  or  Replevin.  —  Wheeler  v. 
Montefiore,  1  Gale  &  D.  493,  2  Q.  B.  133,  42 
E.  C.  L.  605;  Gooding  v.  Shea,  103  Mass.  360, 
4  Am.  Rep.  563;  Hatch  v.  Dwight,  17  Mass. 
289  9  Am.  Dec.  145;  Woodward  v.  Pickett,  8 
Gray  (Mass.)  617;  Buck  v.  Payne,  52  Miss.  271 ; 
Kircher  v  Schalk,  39  N.  J.  L.  335;  Rowland 
v.  Sprauls,  (Supm.  Ct.  Gen.  T.)2i  N.  Y.  Supp. 
895;  Peterson  v.  Clark,  15  Johns.  (N.  Y.)  205; 
Levy  v.  New  York,  3  Robt.  (N.  Y.)  194;  Pueblo, 
etc.,  R.  Co.  v.  Beshoar,  8  Colo.  32.  But  see 
Holland  v.  Hodgson,  L.  R.  7  C.  P.  328. 

4.  Taylor  v.  McConnell,  53  Mich.  587. 

5.  Page  v.  Robinson,  10  Cush,  (Mass.)  99; 
Sanders  v.  Reed,  12  N.  H,  558;  Smith  v. 
Moore,  1 1  N.  H.  55;  Pettengill  v.  Evans,  5  X. 
H.  54;  Jersey  City  v.  Kiernan,  50  N.  J.  L.  246. 

6.  Who  Are  Trespassers  Generally.  —  Wheeler 
v.  Bates,  21  N.  H.  460;  Smith  v.  Edminster, 
13  N.  H.  410;  Mitchell  v.  Bogan,  ir  Rich.  L. 
(S.  Car.)  686;  Harris  :•.  Haynes,  34  Yt.  220. 

7.  Position  of  Mortgagor  Not  Lawfully  in  Pos- 
session. —  Pettengill  v.  Evans,  5  N.  H.  54; 
Tucker  v.  Keeler,  4  Vt.  161;  Morey  v.  McGuire, 

4  Vt.  327. 

016  Volume  XX. 


Rights  and  Liabilities 


MORTGAGES. 


of  Mortgagee. 


amount  of  injury  to  the  security,  however  great  the  injury  to  the  land  may  be.* 
In  jurisdictions,  however,  where  a  mortgagee's  right  of  action  is  based  upon 
his  interest  in  the  property,  the  damages  must  be  measured  by  the  extent  of 
injur)-  to  that  property  and  not  by  the  insufficiency  of  the  security,  since  the 
mortgagee  is  entitled  to  the  full  benefit  of  the  entire  mortgaged  estate  for  the 
full  payment  of  his  entire  debt.2 

b.  Injunction  Against  Threatened  Injury.  —  A  mortgagee  has  an 
interest  in  the  mortgaged  property  which  entitles  him  to  maintain  a  suit  to 
restrain  any  threatened  injury  of  a  permanent  character.3 

Whether  the  Insolvency  of  the  Mortgagor  is  a  necessary  element  of  relief  in  a  pro- 
ceeding of  this  character,  is  a  question  upon  which  the  authorities  are  not  in 
unison.4 

12.  Liability  for  Waste,  and  Duty  to  Kepair.  —  A  Mortgagee  in  Possession  Is  Liable 
for  Waste  committed  on  the  premises  during  his  possession  thereof,  and  charge- 
able therefor.5 

Duty  to  Repair.  —  Since  by  taking  possession  of  mortgaged  property  the 
mortgagee  assumes  the  duty  of  treating  it  as  a  provident  owner  would  do,  it 
is  not  only  his  right  but  his  duty  to  put  on  the  premises  all  necessary  and 
proper  repairs  to  prevent  the  estate  from  going  to  waste,0  unless  the  condition 
of  the  premises  would  make  it  injudicious  to  make  such  repairs,  since  circum- 
stances might  exist  where  it  would  be  better  for  the  estate  not  to  repair.7 

Credit  for  Necessary  Repairs.  —  Where  a  mortgagee  in  possession  has  made 
repairs  that  are  necessary  for  the  support  of  the  property,  he  should  be 
credited  with  them  in  an  accounting  between  himself  and  the  mortgagor.8 


1.  Assumption  that  Mortgage  Is  Impaired.  — 

Van  Pelt  v.  McGravv,  4  N.  Y.  110;  Jones  v. 
Costigan,  12  Wis.  678. 

Damages  Limited  to  Injury  to  Security.  —  Mor- 
gxn  v.  Gilbert,  2  Flipp.  (U.  S.)645;  Jackson  v. 
Turrell,  39  N.  J.  L.  329;  Jersey  City  v.  Kier- 
nan,  50  N.  J.  L.  246;  Schalk  v.  Kingsley,  42  N. 
J.  L.  32;  Van  Pelt  v.  McGraw,  4  N.  Y.  no-. 
Heath  v.  Haile,  45  S.  Car.  642. 

2.  Damages  Measured  by  Extent  of  Injury  to 
Property.  —  Byrom  v.  Chapin,  113  Mass.  308; 
Gooding  v.  Shea,  103  Mass.  360,  4  Am.  Rep. 
563;  Allison  v.  McCune,  15  Ohio  726,  45  Am. 
Dec,  605. 

3.  Enjoining  Threatened  Injuries.  —  Reagan  v. 
Farmers  L.  &  T.  Co.,  154  U.  S.  362;  Benson 
v.  San  Diego.  100  Fed.  Rep.  158;  Consolidated 
Water  Co.  v.  San  Diego,  84  Fed.  Rep.  369; 
Clapp  v.  Spokane,  53  Fed.  Rep  515;  Mercan- 
tile Trust  Co.  v.  Texas,  etc.,  R.  Co.,  51  Fed. 
Rep.  529;  Collins  v.  Rea,  (Mich.  1901)  86  N. 
W.  Rep.  8ri. 

4.  Insolvency  Essential  to  Relief.  —  Morgan  v. 
Gilbert,  2  Flipp.  (U.  S.)  645;  Buckout  v.  Swift, 
27  Cal.  436,  87  Am.  Dec.  90;  Wilson  v.  Maltby, 
59  N.  Y.  126;  Gardner  v.  Heartt,  3  Den.  (N. 
Y.)  232;  Lane  v.  Hitchcock,  14  Johns.  (N.  Y.) 
213;  Yates  v.  Joyce,  ri  Johns.  (N.  Y.)  136; 
Jones  v.  Costigan,  12  Wis.  678. 

Authorities  to  the  Contrary.  —  Hitch  man  v. 
Walton,  4  M.  &  W.  409;  Smith  v.  Goodwin,  2 
Me.  173;  Stowell  o.  Pike,  2  Me.  387;  Cole  v. 
Stewart,  n  Cush.  (Mass.)  181;  Page  v.  Robin- 
son, 10  Cush.  (Mass.)  99;  Peitengill  v.  Evans, 
5  N.  H.  54;  Jackson  v.  Turrell,  39  N.  J.  L.  329. 

5.  See  the  title  Waste. 

Grantee  in  Absolute  Deed  intended  as  security, 
being  a  mortgagee  in  possession,  liable  for 
voluntary  waste.  Wann  v.  Coe,  31  Fed.  Rep. 
369. 


Illegality  Not  Affected  by  Manner  of  Applying 
Proceeds.  —  Even  if  the  proceeds  of  an  act  such 
as  the  cutting  of  timber  be  applied  to  ex- 
tinguish the  debt,  ihe  proceeding  is  illegal. 
Youle  -j.  Richards,  1  N.  J.  Eq.  534,  23  Am. 
Dec.  722. 

6.  Must  Make  Ordinary  Repairs.  —  Godfrey  v. 
Watson,  3  Atk.  518;  McCuinbet  v.  Gilman,  15 
111.  381;  McCormick  v.  Digby,  8  Blackf.  (Ind.) 
99;  Barnett  v.  Nelson,  54  Iowa  41,  37  Am.  Rep. 
183;  Booth  v.  Baltimore  Steam  Packet  Co.,  63 
Md.  39.' 

Want  of  Diligence  or  Care  in  the  Management 
of  the  Estate  Cannot  Be  Inferred  from  the  facts 
that  buildings  have  deteriorated  and  land  has 
been  allowed  to  run  out,  when  it  does  not  ap- 
pear that  the  deterioration  was  anything  more 
than  would  be  anticipated  from  lapse  of  time 
and  natural  use  of  the  land.  Brown  v,  Soutli 
Boston  Sav.  Bank,  148  Mass.  300. 

The  reasonable  fitness  must  be  determined 
by  the  circumstances  of  each  case,  giving  to 
the  terms  "  necessary  "  and  "  convenient  "  a 
construction  more  or  less  strict  according  to 
the  subject  to  which  they  apply.  Woodward 
v.  Phillips,  14  Gray  (Mass.)  132. 

7.  Circumstance  May  Bender  Repairs  Injudi- 
cious.—  McCumber  v.  Gilman,  15  111.  381. 
See  also  Ruby  v.  Abyssinian  Religious  Soc, 
15  Me  306. 

8.  Allowances  for  Necessary  Repairs — England. 
—  Sandon  v.  Hooper,  6  Beav.  246. 

Arkansas.  —  Robertson  v.  Read,  52  Ark.  381, 
20  Am  St.  Rep.  188;  McCarron  v.  Cassidy,  18 
Ark.  34. 

California.  —  Hidden  v.  Jordan,  28  Cal.  301. 
Kansas.  —  Cook  v.  Ottawa  University,  14 
Kan.  548. 

Kentucky,  —  Allen  v.  Brown,  (Ky.  1901)  62 
S.  W.  Rep.  726. 
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The  question,  however,  whether  he  should  be  credited  with  sums  expended 
by  him  for  improvements  is  discussed  elsewhere.1 

13.  Liability  for  Nuisance.  —  A  mortgagee  in  possession,  whether  under  his 
common-law  right  or  under  an  agreement,  has  such  a  relation  to  the  mort- 
gaged premises  as  to  be  responsible  for  the  continuance,  after  notice,  of  a 
nuisance  created  by  the  mortgagor  during  the  latter's  possession.2 

14.  Liability  for  Trespasses.  —  A  mortgagee  who  is  wrongfully  in  possession 
of  mortgaged  premises  is  liable  as  a  trespasser  at  the  suit  of  the  mortgagor  or 
one  standing  in  his  place.3 

15.  Enforcement  of  Claim  —  a.  In  General.  —  Until  the  condition  of  the 
mortgage  is  broken  a  right  of  action  thereon  does  not  accrue."*  Upon  breach 
of  the  condition,  however,  whether  such  breach  be  a  failure  to  pa}'  money,  or 
to  perform  an  act  the  performance  of  which  is  stipulated  for  or  secured  by 
the  mortgage,  the  mortgagee  or  one  claiming  under  him  has,  in  the  absence 
of  statutes  or  stipulations  providing  otherwise,  three  general  remedies  either 
and  all  of  which  he  may  pursue  until  his  claim  is  satisfied;5  but  he  can  have 


Maryland,  —  Booth  v.  Baltimore  Steam 
Packet  Co.,  63  Md.  39 

Massachusetts. — Strong  v.  Blanchard,  4  Allen 
(Mass.)  538;  Adams  v.  Brown,7Cush.  (Mass.) 
220;  Woodward  v.  Phillips,  14  Gray  (Mass.) 
132. 

New  York.  —  Moore  v.  Cable,  I  Johns.  Ch. 
(N.  Y.)  388;  Quin  v.  Britlain,  Hoffm.  (N.  Y.) 

353- 

North  Carolina.  —  Gillis  v.  Martin,  2  Dev. 
Eq.  (17  N.  Car.)  470,  25  Am.  Dec.  729. 

Oregon.  —  Adkins  v.  Lewis.  5  Oregon  292. 

Pennsylvania.  —  Harper's  Appeal,  64  Pa.  St. 
315.  * 

South  Carolina.  —  Lowndes  v.  Chisholm,  2 
McCord  Eq.  (S.  Car.)  455,  16  Am.  Dec.  667. 

See  the  title  Improvements,  vol.  16,  p.  120. 

Where  Repairs  Are  Injudiciously  Made  no 
allowance  should  be  made  for  them.  McCum- 
ber  v.  Gilman,  15  111:  381.  Compare  Ruby  v. 
Abyssinian  Religious  Soc,  15  Me.  306. 

1.  Credit  for  Improvements. —  See  the  title  Im- 
provements, vol.  16,  p.  120. 

2.  Liability  for  Nuisance.  —  Ferman  v.  Lom- 
bard Invest.  Co.,  56  Minn.  166. 

As  to  responsibility  for  nuisances  generally, 
see  the  title  Nuisances. 

3.  Liability  for  Trespass.  —  Greer  v.  Turner, 
36  Ark.  17;  Sanders  v.  Reed,  12  N.  H.  558; 
Runyan  v.  Mersereau,  11  Johns.  (N.  Y.)  534,  6 
Am.  Dec.  393;  Malone  v.  Roy,  107  Cal.  518. 

4.  Condition  of  Mortgage  Must  Be  Broken.  — 
Ohio  Cent.  R.  Co.  v.  Central  Trust  Co.,  133 
U.  S.  83;  Keith  v.  McLaughlin,  105  Ala.  339; 
Trayser  v.  Indiana  Asbury  University,  39  Ind. 
565;  Delano  v.  Smith,  142  Mass.  490;  Kelly  v. 
Bogardus,  51  Mich.  522;  Danforth  v.  Cole- 
man, 23  Wis.  528. 

What  Constitutes  Breach  of  Condition  Dependent 
on  Mortgage.  —  Mussina  v.  Banlett,  8  Port. 
(Ala.)  277. 

Condition  of  Indemnity  Mortgage.  —  It  is  a 

breach  of  the  condition  of  a  rrortgage  given  to 
indemnify  a  surety  from  liability,  if  the  mort- 
gagee becomes  liable  to  a  suit  because  the 
mortgagor  did  not  pay  the  money  at  the  time 
agreed.    Shaw  v.  Loud,  12  Mass.  447. 

Breach  of  Condition  for  Support  and  Main- 
tenance.—  See  the  title  Support,  and  in  addi- 
tion the  following  cases  :  Pettee  v.  Case,  2 
Allen  (Mass.)  546;  Gibson  v.  Taylor,  6  Gray 


(Mass.)  310;  Fiske  v.  Fiske,  20  Pick.  (Mass.) 
499;  Hawkins  v.  Clermont,  15  Mich.  511;  Whit- 
ton  v.  Whitton,  38  N.  H.  127,  75  Am.  Dec.  163; 
Eastman  v.  Batchelder,  36  N.  H.  141,  72  Am. 
Dec.  295;  Dearborn  v.  Dearborn,  9  N.  H.  117. 

Where  a  note  secured  by  a  mortgage  is  pay- 
able on  or  before  a  specified  time  the  mort- 
gagee's right  of  action  does  not  accrue  until 
that  date.    Wenzel  v.  Schultz,  100  Cal.  250. 

Where  No  Time  of  Performance  is  specified  the 
mortgage  is  subject  to  immediate  enforcement. 
Carnall  v.  Duval,  22  Ark.  136;  Newhall  v. 
Sherman,  124 Cal.  509:  Eaton  v.  Truesdail,  40 
Mich.  1;  Martin  v.  Stoddard,  127  N.  Y.  61; 
Gillett  v.  Balcom,  6  Barb.  (N.  Y.)  370;  Union 
Cent.  L.  Ins.  Co.  v.  Curtis,  35  Ohio  St.  357. 

Necessity  of  Notice  Before  Suit.- — As  to  the 
necessity  of  notice  before  suit,  see  Ing  v. 
Cromwell,  4  Md.  31 ;  Gillett  v.  Balcom,  6  Barb. 
(N.  Y.)  370:  Union  Cent.  L.  Ins.  Co.  Curtis, 
35  Ohio  St.  357;  Branch  of  State  Bank  v. 
Price.  8  Ohio  St.  299. 

5.  Available  Remedies  of  Mortgagee. —  Penrhyn 
v.  Hughes,  5  Ves.  Jr.  106;  Hatch  v.  White,  2 
Gall.  (U.  S.)  152;  Connecticut  Mut.  L.  Ins.  Co. 
v.  Jones.  1  McCrary(U.  S.)  388;  Scotl  z:  Ware, 
64  Ala.  174;  Micou  v.  Ashurst,  55  Ala.  607; 
Rogers  v.  Meyers,  68  111.  92;  Vansant  v. 
Allmon,  23  111.  30;  Stevens  v.  Dufour,  r 
Blackf.  (Ind.)  387;  Lichty  v  McMartin,  11 
Kan.  565;  Caufman  v.  Sayre,  2  B.  Mon.  (Ky.) 
202;  Banta  v.  Wood,  32  Iowa  469;  Ely  v.  Ely, 
6  Gray  (Mass.)43g;  Jackson  v.  Hull,  10  Johns. 
(N.  Y.)48i;  Longwotlh  v.  Flagg.  10  Ohio  300; 
Stephens  v.  Greene  County  Iron  Co.,  11  Heisk. 
(Tenn  )  71. 

Rights  of  Assignees  in  General. — See  infra,  this 
title,  Assignment  0/  Mortgage. 

Right  to  Bring  Successive  Actions. —  In  Dakota 
a  mortgagee  has  a  right  to  maintain  successive 
actions  to  obtain  satisfaction  for  his  debt,  not- 
withstanding a  statute  prohibiting  further 
proceedings  upon  a  judgment  at  law  fci 
an  indebtedness  secured  by  mortgage  un- 
less an  execution  on  such  judgment  has  been 
issued  and  returned  unsatisfied.  Bennett  v. 
Ellis,  13  S.  Dak.  401;  St.  Paul  F.  &  M.  Ins. 
Co.  v.  Dakota  Land,  etc..  Co  ,  10  S.  Dak.  191. 

As  to  Successive  Foreclosures,  see  Kimmell  v. 
Willard,  1  Dougl.  (Mich.)  217;  Hughes  v. 
Frisbv.  81  111.  iSS;  Rains  v.  Mann,6S  111.  264; 
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only  one  satisfaction  despite  the  fact  that  he  has  several  remedies.1 

Ejectment.  —  The  mortgagee  may,  except  in  jurisdictions  where  the  legal 
title  remains  in  the  mortgagor,  put  himself  in  possession  of  the  rents  and 
profits  by  ejectment  or  some  analogous  form  of  action.2 

Foreclosure.  —  The  mortgagee  may  proceed  to  foreclose  in  the  form  and 
method  appropriate  to  the  jurisdiction  where  suit  is  brought,3  and  this 
whether  he  be  a  joint  mortgagee  4  or  a  junior  mortgagee;6  and  in  the  latter 
case  it  is  not  necessary  for  him  to  have  first  paid  off  a  piior  mortgage  or 
offered  to  redeem  therefrom;6  nor,  since  the  right  of  foreclosure  is  a  char- 
acteristic of  a  mortgage,  can  his  right  be  destroyed  unless  he  is  precluded 
expressly  or  by  implication  from  its  exercise,  by  the  terms  of  the  mortgage,7 
or  has  been  culpably  negligent  in  not  asserting  his  rights  promptly,8  or  unless 
his  conduct  has  been  such  as  to  have_  induced  the  mortgagor  to  act  as  though 
the  mortgagee  had  no  intention  of  enforcing  his  claim.9 


Smith  v.  Smith,  32  111.  198;  Binford  v.  Willson, 
65  Ind.  70;  Minor  v.  Hill,  58  lnd.  176,  26  Am. 
Rep.  71;  Burroughs  z:  Ellis,  76  Iowa  649; 
Fowler  v.  Johnson,  26  Minn.  338;  Standish  v. 
Vosberg,  27  Minn.  175. 

1.  Mortgagee  Only  Entitled  to  One  Satisfaction. 
—  Connecticut  Mut.  L.  Ins.  Co.  v.  Jones,  1 
McCrary  (U.  S.)  388;  Very  v.  Watkins,  18  Ark. 
546;  Brown  v.  Stewart,  1  Md.  Ch.  87. 

2.  Ejectment  by  Mortgagee.  —  See  the  title 
Ejectment,  vol.  10,  p.  504. 

As  to  jurisdictions  where  the  mortgagor  re- 
tains the  legal  title,  see  supra,  this  title.  Nature 
of  Mortgage —  Modern  Mortgages. 

3.  Right  of  Foreclosure  —  In  General.  —  Holies 
v.  Wyse,  2  Vern.  290;  Glad-wyn  v.  Hitchman, 
2  Vern.  135;  Richards  v.  Holmes,  18  How. 
(U.  S.)  143;  Fox  v.  Wharton.  5  Del.  Ch.  200; 
Adams  v.  Essex,  1  Bibb  (Ky.)  149,  4  Am.  Dec. 
623;  Grand  Island  Sav.,  eic,  Assoc.  v.  Moore, 
40  Neb.  686;  West  Branch  Bank  v.  Chester, 
11  Pa.  St.  290;  Manning  v.  McClurg,  14  Wis. 
350;  Ames  v.  Ames,  5  Wis.  169.  See  the  title 
Foreclosure  of  Mortgages,  vol.  13,  p.  776  ; 
and  see  Encyc.  of  Pl.  and  Pr.,  vol.  9,  p.  84. 

Forms  and  Methods  of  Foreclosure.  —  Vansant 
v.  Allmon,  23  111.  30.  And  see  9  Encyc.  of 
Pi.,  and  Pr.  84,  article  Foreclosure  of  Mort- 
gages, 

Foreclosure.  —  In  Pennsylvania  the  mortgagee 
was  at  one  lime  confined  to  an  action  of  eject- 
ment, since  there  were  no  courts  of  equity,  but 
by  the  Act  of  Assembly  of  1705  the  mortgagee 
was  permitted  to  sue  out  a  scire  facias  in  lieu 
of  a  bill  to  foreclose.  Smith  v.  Shuler,  12  S. 
&  R.  (Pa.)  240. 

4.  Joint  Mortgagees  May  Froceed  Singly.  — 
Bressler  v.  Martin,  133  111.  278;  Mofhtt  z: 
Roche,  76  Ind.  75;  Studebaker  Bros.  Mfg.  Co. 
v.  McCargur,  20  Neb.  500. 

6.  A  Junior  Mortgagee  May  Foreclose  His  Mort- 
gage.—  Crocker  v.  Lowenthal,  83  111.  579; 
Walsh  v.  Rutgers  F.  Ins.  Co.,  (Supm.  Ct.  Gen. 
T.)  13  Abb.  Pr.  (N.  Y.)  33;  Peabody  v.  Roberts, 
47  Barb.  (N.  Y.)  91;  Stewart  v.  Johnson,  30 
Ohio  St.  24;  Besser  v.  Hawthorne,  3  Oregon 
129;  Mims  v.  Mims,  1  Humph  (Tenn.)  425. 

The  Assignee  of  a  Junior  Mortgage  May  Fore- 
close.—  McKernan  v.  Neff,  43  Ind.  503;  At- 
water  v.  West,  28  N.  J.  Eq.  361;  Holliger  v. 
Bales,  43  Ohio  St.  437- 

Laches  of  Junior  Mortgagee.  —  A  junior  mort- 
gagee's right  to  foreclose  is  not  barred  because 


he  delays  to  bring  such  suit  for  a  considerable 
length  of  time.  Chilver  v.  Weston.  27  N.  J. 
Eq.  435- 

Effect  of  Foreclosure  of  Prior  Mortgage.  —  A 

junior  mortgagee  who  is  a  party  to  the  fore- 
closure of  a  prior  mortgage  does  not  lose  his 
right  of  foreclosure,  though  it  does  bar  his 
equity  of  redemption.  Coleman  v.  Wither- 
spoon,  76  Ind.  285. 

6.  Catterlin  v.  Armstrong,  79  Ind.  515 ;  Slew- 
art  z:  Johnson,  30  Ohio  St.  24. 

7.  Right  of  Foreclosure  Characteristic  of  Mort- 
gage.—  See  supra,  this  title,  Definition  and 
Characteristics —  In  General. 

Preclusion  by  Terms  of  Mortgage. — Johnson 
z:  Buckhauks,  77  Ala.  276. 

8.  Culpable  Negligence  May  Divest  Right  of 
Foreclosure. —  Darkness  v.  Toulmin,  25  Mich. 
80. 

9.  Effect  of  Mortgagee's  Conduct.  —  Faxton  v. 
Faxon,  28  Mich.  159;  Wilson  v.  Bird,  28  N.  J. 
Eq.  352;  Tompkins  v.  Tompkins,  21  N.  J.  Eq. 
338;  De  Groot  v.  McCotter,  19  N.  J.  Eq.  531; 
Aikinson  v.  Walton,  162  Pa.  St.  2iq. 

Insufficient  Evidence  of  Conduct-  Showing  Loss 
of  Right.  —  Fausel  v.  Schabel,  22  N.  J.  Eq.  126. 

The  Mortgagee  May  Waive  a  Present  Right  of 
Foreclosure  by  the  acceptance  of  interest. 
Langridge  v.  Payne,  2  Johns.  &  H.  423;  Wil- 
son v.  Winter,  6  Fed.  Rep.  16;  Sire  v.  Wight- 
man,  25  N.  I.  Eq.  102;  Lawson  z.  Barron,  18 
Hun  (N  Y.)  414. 

The  Right  of  Present  Foreclosure  May  Be  Lost 
by  the  absence  of  the  morigagee  at  the  time 
the  mortgagor  is  ready  10  perform  the  con- 
dition. Hale  v.  Patton,  60  N.  Y.  233,  19  Am. 
Rep.  168. 

The  Mortgagee  Cannot  Take  Advantage  of  a 
Breach  of  the  Condition  when  his  conduct  has 
been  such  as  to  prevent  the  mortgagor's  com- 
pliance therewith.  Bennett  v.  Stevenson,  53 
N.  Y.  508;  Noyes  v.  Clark,  7  Paige (N.  Y.)  179, 
32  Am.  Dec.  620. 

Mortgagor's  Death  as  Affecting  Foreclosure.  — 
See  the  title  Marshaling  Decedents'  Estates, 
vol.  19,  p.  1354. 

Right  to  Foreclose  Not  Affected  by  Mortgagor' s 
Death.  —  Mnran  v.  Gardemeyer!  82  Cal.  96; 
Wise  v.  Williams,  72  Cal.  544;  Hibernia  Sav.,' 
etc.,  Soc.  v.  Conlin,  67  Cal.  180;  German  Sav., 
etc.,  Soc.  v.  Hutchinson.  68  Cal.  52;  Kohli  v. 
Hall,  141  Ind.  411;  Jones  v.  Null,  9  Neb.  57; 
Patton  v.  Page,  4  Hen.  &  M.  (Va.)  449. 
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Eecovery  of  Personal  Indebtedness.  —  Where  the  mortgagor  is  personally  liable  for 
the  indebtedness  the  mortgagee  may  maintain  an  action  at  law  therefor,1  or 
in  some  jurisdictions,  should  he  desire  to  reach  equitable  assets  of  the  mort- 
gagor, he  may  proceed  by  bill  in  equity  in  the  nature  of  a  creditors'  bill.* 

Remedies  Not  Affected  by  Sale  of  Mortgagor's  Equity.  —  Where  the  mortgagee  is 
entitled  to  resort  to  any  or  all  of  the  foregoing  remedies  his  right  is  not 
affected  by  the  sale  of  the  equity  of  redemption  to  a  third  party.3 

Remedies  Are  Concurrent. — -The  mortgagee  may  pursue  all  of  his  remedies  at 
the  same  time,4  because  the  nature  of  the  remedies  is  not  the  same:5  thus 
the  pendency  of  an  action  at  law  to  recover  an  indebtedness  is  not  a  defense 
to  a  foreclosure  proceeding;  6  so  also  the  pendency  of  a  suit  upon  the  indebted- 
ness is  no  bar  to  an  action  of  ejectment.'  Special  reasons,  however,  may  war- 
rant a  court  in  restraining  the  mortgagee  from  pursuing  more  than  one  remedy 
at  the  same  time.8 

b.  UNDER  STATUTES.  —  In  jurisdictions  where  a  mortgage  is  not  a  con- 
veyance that  enables  the  mortgagee  to  recover  possession  without  foreclosure 
the  mortgagee  has,  as  a  general  rule,  no  right  or  remedy  but  foreclosure  unless 
the  mortgagor  is  personally  liable  for  the  indebtedness.9 

Where  the  Mortgagor  Is  Personally  Liable  it  is  frequently  the  rule  in  such  juris- 
dictions that,  in  order  to  relieve  him  from  the  expense  of  a  double  litigation, 


1.  Right  to  Recover  Indebtedness  at  Law.  — 

Burnell  v.  Martin,  2  Dougl.  417;  Vansant  v. 
Allmon,  23  111.  30;  Brown  71.  Cascaden.  43 
Iowa  103;  Ely  v.  Ely,  6  Gray  (Mass.)  439;  Jack- 
s  >n  v.  Hull,  10  Johns.  (N.  Y.)  481;  Stephens 
v.  Greene  County  Iron  Co.,  11  Heisk.  (Tenn.) 
71;  Frank  v.  Pickle,  2  Wash.  Ter.  55;  Allen 
v.  Woodard,  125  Mass.  400,  28  Am.  Rep.  250; 
Roosevelt  v.  Carpenter,  28  Barb.  (N.  Y.)  426; 
Sievens  v.  Dufour.  1  Blackf.  (Ind.)  387. 

Right  of  Action  Against  Heirs.  —  I  n  a  case 
where  all  the  real  estate  of  a  decedent  is  liable 
for  his  debts  the  mortgagee  may  sue  the  heirs 
of  the  decedent  on  the  personal  indebtedness 
of  the  decedent  mortgagor.  Roosevelt  v.  Car- 
penter, 28  Barb.  (N.  Y.)  426. 

For  a  full  discussion  of  this  question,  see  the 
title  Marshaling  Decedents'  Estates,  vol.  19, 
P-  l3°3- 

2.  Attachment  by  Equitable  Trustee  Process 
Available  to  Mortgagee.  —  Tucker  v.  McDonld, 
105  Ma^s.  423 

Creditors'   Bill  by  Mortgagee.  —  Palmer  v. 

Foote,  7  Paige  (N.  Y.)  437. 

3.  Sale  of  Equity  of  Redemption  Immaterial  to 
Mortgagee.  — Rogers  v.  Meyers,  68  111.  92. 
And  see  generally  supra,  this  title,  Rights  and 
Liabilities  of  Mortgagor. 

4.  Remedies  Are  Concurrent. — Booth  v.  Booth, 
2  Atk,  343;  Garfoith  v.  Bradley,  2  Ves.  675; 
Morrison  v.  Buckner,  Hempst.  (U.  S.)  442; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Jones,  1  Mc- 
Crary  (U.  S)  38S;  Hughes  v.  Edwards,  9 
Wheat.  (U.  S.)  489;  Morgan  v.  Sherwood,  53 
III.  171;  Vansant  v.  Allmon,  23  III.  30;  Brown 
v.  Stewart,  I  Md.  Ch.  87;  Jackson  v.  Hull,  10 
Johns.  (N.  Y.)  482;  Longworth  v.  Flagg.  10 
Ohio  300;  Smith  v.  Shuler,  12  S.  &  R.  (Pa.) 
240. 

5.  Reason  Why  Concurrent.  —  Schoole  v.  Sail, 
1  Sch.  iS  Lef.  176;  Wilhelm  v.  Lee,  2  Md.  Ch. 
322;  Longworth  v.  Flagg,  10  Ohio  300. 

6.  Pendency  of  Action  at  Law  to  Recover  Debt 
Not  Defense  to  Foreclosure.  —  See  the  title  Fore- 
closure of  Mortgages,  vol.  13,  p.  811,  and 


the  following  additional  cases:  Vansant  v. 
Allmon.  23  111.  30;  Guest  v.  Byington,  14  Iowa 
30;  Knetze r  v.  Bradstreet,  1  Greene  (Iowa)  382; 
Wilhelm  v.  Lee,  2  Md.  Ch.  322;  Torrey  v. 
Cook,  116  Mass.  163;  Williamson  v.  Champlin, 
Clarke  (N.  Y.)g;  Jones  v.  Conde,  &  Jchns.  Ch. 
(N.  Y  )  77;  Dunkley  v.  Van  Buren,  3  Johns. 
Ch.  (N.  Y.)330;  Suydam  v.  Bartle,  9  Paige  (N. 
Y.)  294 

7.  Action  on  Indebtedness  No  Defense  to  Eject- 
ment.—  Coit  v.  Fitch,  Kitby  (Conn.)  254,  1 

Am.  Dec.  20. 

8.  Special  Circumstances  Freclude  Mortgagee 
from  Concurrent  Remedies.  —  Micou  v.  Ashurst, 
55  Ala.  607;  Downing  v.  Palmateer,  1  T.  B. 
Mon.  (ICy.)  64.  See  also  Palmer  v.  Hendtie, 
28  Beav.  341,  27  Beav.  349. 

Illustration.  —  Where  a  mortgagor  sells  his 
equity  of  redemption  to  a  person  who  agrees 
to  pay  the  mortgage,  and  takes  back  a  second 
mortgage  containing  a  covenant  that  the  ptem- 
ises  were  free  from  all  incumbrances  except 
the  prior  mortgage,  and  then  assigns  the  sec- 
ond mortgage,  the  assignee  of  the  second 
mortgage  should  not  be  allowed  to  prosecute 
a  suit  at  law  upon  the  first  morigage  debt. 
S-vett  v.  Sherman,  109  Mass.  231. 

9.  Remedy  as  to  Property  Confined  to  Fore- 
closure. —  Rogers  v.  Bsnton,  39  Mirn  39.  12 
Am.  St.  Rep.  613;  Kyger  v  Ryley,  2  Neb.  23. 
And  see  generally  cases  cited  suj>ra,  this  title. 
Nature  of  Mortgage  —  Modern  Mortgages. 

Mortgagee's  Right  to  Common-law  Remedies  — 
South  Carolina. —  It  has  been  held  in  a  juris- 
diction where  the  mortgagor  is  entitled  to  re- 
tain possession  until  foreclosure,  that  ihe  tights 
and  remedies  of  the  mortgagee  are,  when  the 
mortgagor  has  gone  out  of  pessef  sicn,  the  same 
as  at  common  law.  In  re  Bennett,  12  Nat. 
Bankr.  Reg.  257;  Laffan  v.  Kennedy,  15  Rich. 
L.  fS.  Car.)  246;  Mitchell  v.  Bogan,  n  Rich. 
L.  (S.  Car.) -686;  Stonev  v.  Shultz,  1  Hill  Fq. 
(S.  Car.)  465,  27  Am.  Dec.  429. 

When  Mortgagor  Out  of  Possession.  —  A  mort- 
gagor was  held  to  be  out  of  possession  after 
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there  are  statutory  limitations  on  the  mortgagee's  right  to  sue  on  the  indebt- 
edness and  to  foreclose;  the  mortgagee,  however,  being  entitled  to  a  deficiency 
judgment  in  the  foreclosure  suit.1 

The  Mortgagee  May,  However,  Abandon  His  Mortgage  lien  and  bring  an  ordinary  suit 
to  collect  his  debt,*  thus,  where  the  mortgage  is  valueless,  the  mortgagee 
may  sue  on  the  indebtedness.3 

c.  Under  Stipulations  of  Mortgage.  —  Where  the  mortgage  itself 
stipulates  that  the  mortgagee  must  look  to  the  land  mortgaged  alone  for  the 
satisfaction  of  the  debt  in  case  he  resorts  to  any  remedial  process  to  enforce 
his  claim,  the  mortgagee  is  of  course  confined  to  such  remedy.4  So  the  mort- 
gagee may  be  bound  to  look  primarily  to  the  land,5  or  may  have  debarred 
himself  expressly  of  a  right  to  a  particular  remedy  for  some  specified  time,  in 
which  case  he  cannot  pursue  such  a  tight  until  that  time  has  expired,  although 
he  may  proceed  in  some  other  form.0 

d.  Where  Mortgagor  Is  Bankrupt  or  Insolvent.  —  The  courses 
open  to  a  mortgagee  whose  mortgagor  has  become  insolvent  are  dealt  with 
under  another  title.7 

e.  Recovery  of  Personal  Indebtedness  After  Foreclosure. — 
After  foreclosure  the  mortgagee  may  sue  at  law  to  recover  the  amount  of  a 
personal  indebtedness  of  the  mortgagor  that  exceeds  the  value  of  the  mort- 
gaged premises  at  the  time  of  foreclosure,8  but  it  has  been  said  that  if  he  does 
pursue  such  remedy  he  waives  the  benefit  of  the  foreclosure  decree  and  rein- 
states the  mortgagor's  equity  of  redemption,  since  he  cannot  at  the  same  time 
retain  the  estate  which  became  absolute  in  him  on  foreclosure  and  recover  the 
debt  which  was  the  consideration  of  that  estate  by  an  action  on  the  indebted- 
ness.9 Where,  however,  there  has  been  a  decree  for  the  sale  of  the  mortgaged 
property  this  principle  does  not  apply.1® 

/.  Obtaining  Satisfaction  of  Judgment  —  in  General.  —  The  right  of  a 
mortgagee  who  has  recovered  a  judgment  for  the  indebtedness  secured  by  a 
mortgage  in  a  suit  at  law,  to  levy  upon  and  sell  under  execution  the  mortgaged 
property,  is  the  subject  of  discussion  elsewhere.11  He  may,  however,  sell 
under  the  judgment  any  other  lands  and  goods  of  the  mortgagor  if  the  rights 

an  absolute   conveyance  of   the  mortgaged  Kennion  v.  Kelsey,  ro  Iowa  443 ;  Ball  v.  Wyeth, 

properly  in  fee  and  the  grantee's  entry  into  99  Mass.  338. 

possession.     In  re  Bennett,  12  Nat.  Bankr.  5.  Stipulation  Compelling  Mortgagee  to  Look 

Reg.  257.  Primarily  to  Land.  —  Grable  v.  Beatty,  56  Neb. 

A  Mortgagor  Is  Not  Out  of  Possession  where  a  642. 

tenant  is  temporarily  in  possession  under  him.  6.  Harsha  1,.  McKesson,  66  N.  Car.  266. 

Laffan  v.  Kennedy,  15  Rich.  L  (S.  Car.)  246.  7.  Insolvency  of  Mortgagor. —  See  the  title 

1.  Statutory  Provisions  Qualifying  Right  to  Pro-  Insolvency  and  Bankruptcy,  vol.  16,  p,  685. 
ceed  with  Action  to  Recover  Indebtedness.  —  Ould  As  to  Necessity  of  Presenting  Claim  —  California. 
v.  Stoddart,  54  Cat.  613;  Guy  <'.  Ide,  6  Cal.  99,  —  Montgomery  v.  Robinson,  76  Cal.  229. 

65  Am.  Dec.  490;  Cross  v.  Burns,  17  Ind.  441;  8.  Recovery  of  Personal  Indebtedness  After  Fore- 
Brown  v.  Cascaden,  43  Iowa  103;  Goodrich  v.  closure.  —  Tooke  v.  Hartley,  2  Bro.  C.  C.  125; 
White,  39  Mich.  489;  Johnson  v.  Lewis,  13  Aylet  v.  Hill,  2  Dick.  551 ;  Dash  wood  v.  Blytli- 
Minn.  364;  Clapp  v.  Maxwell,  13  Neb.  542;  way,  1  Eq.  Cas.  Abr.  317,  par.  3;  Hatch  v. 
Scofield  v.  Doscher,  72  N.  Y.  491;  Comstock  v.  White,  2  Gall.  (U.  S.)  152;  Omaly  v.  Swan,  3 
Drohan,  8  Hun  (N.  Y.)  373;  Suydam  v.  Barile,  Mason  (U.  S.)474;  Stevens  v.  Dufour,  1  Blackf. 
9  Paige  (N.  Y.)  294;  Pallison  v.  Powers,  4  (Ind)  387;  Draper  v.  Mann,  117  Mass.  439; 
Paige  (N.  Y.)  549;  Anderson  v.  Pilgram,  30  S.  Marston  v.  Marston,  45  Me.  412;  Porter  r. 
Car.  499,  14  Am.  St.  Rep.  917;  Gray  v.  Pillsbury,  36  Me.  278;  Watson  v.  Hawkins,  60 
Toomer,  5  Rich.  L.  (S.  Car.)  266.  And  see  the  Mo.  550;  Lansing  v.  Goelet,  9  Cow.  (N.  Y.) 
various  local  statutes.  346;  Globe  Ins.  Co.  v.  Lansing,  5  Cow.  (N.  Y  ) 
Liability  of  Mortgagor  for  Deficiency.  —  See  380,  15  Am.  Dec.  474.  Compare  Perry  v. 
supra,  this  til  1  e ,  Personal  Liability  for  Indebted-  Barker,  13  Ves.  Jr.  204. 

ness  —  Liability  for  Deficiency  After  Foreclosure  9.  Dash  wood  v.  Blythway,  I  Eq.  Cas.  Abr. 

Sale.  317,  par.  3. 

2.  Right  to  Abandon  Mortgage  Lien.  —  Hy  man  10.  Nonapplication  of  Principle.  —  Lansing  v. 
v.  Kelly,  1  Nev.  179.  Goelet,  9  Cow.  (N.  Y.)  346. 

3.  Where  Mortgage  Is  Valueless.  —  Bartlett  v.  11.  Liability  of  Mortgaged  Property  to  Execution 
Cottle,  63  Cal.  366.  on  Judgment  for  Indebtedness.  —  See  the  title 

4.  Stipulation  Confining  Remedy  to  Land. —  Equity  of  Redemption,  vol.  11,  p.  211. 
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of  other  creditors  do  not  interpose,1  or  he  may,  where  a  body  execution  is 
permitted,  seize  the  person  of  the  mortgagor.3 

Application  of  Mortgaged  Property  to  Debt.  —  In  some  jurisdictions  a  general  exe- 
cution may  issue  on  a  judgment  for  the  indebtedness  subjecting  the  mort- 
gaged property  to  the  payment  of  the  indebtedness.3 

16.  Rights  and  Liabilities  of  Junior  Mortgagees  —  a.  In  General.  —  Where 
there  is  more  than  one  mortgage  on  the  same  property  junior  mortgagees 
acquire,  subject  to  the  conditions  of  their  mortgages  and  to  any  pre-existing 
incumbrances,  all  the  rights  of  the  mortgagor.4  A  junior  mortgagee  does 
not  obtain  any  rights  greater  than  those  to  which  he  was  previously  entitled 
because  a  senior  mortgagee  takes  an  absolute  transfer  of  the  property  from  the 
mortgagor.5 

Eight  to  Extinguish  Senior  Incumbrance.  —  A  junior  mortgagee  possesses  the  right 
to  extinguish  a  senior  incumbrance,  and  when  the  prior  incumbrances  are 
removed  the  status  of  a  junior  mortgagee  is  as  if  they  had  never  existed.6 

Liability  of  Senior  Mortgagee  for  Acts  of  Mortgagor.  — A  junior  mortgagee  cannot 
hold  his  senior  mortgagee  responsible  for  the  acts  of  the  mortgagor  which 
resulted  in  impairing  the  value  of  the  property  covered  by  the  mortgage,  unless 
the  senior  mortgagee  has  acted  fraudulently  or  negligently.7 

Liability  of  Junior  Mortgagee  to  Senior  Mortgagee.  —  A  second  mortgagee  in  pos- 
session is  liable  to  the  senior  mortgagee  for  any  acts  that  render  his  security 
insufficient.8 

b.  Right  to  Redeem.  —  The  right  of  a  junior  mortgagee  to  redeem  from 
a  prior  mortgage  is  discussed  elsewhere.9 

c.  How  Affected  by  Subsequent  Agreements.  —  A  subsequent  mort- 


1.  Mortgagee  May  Levy  upon  Property  Not 
Mortgaged.  —  Karnes  v.  Lloyd,  52  111.  113,  Sim- 
mons Hardware  Co.  v.  Brokaw,  7  Neb.  405; 
Gregory  v.  Hartley,  6  Neb!  362;  Roosevelt  v. 
Carpenter,  28  Barb.  (N.  Y.)  42C;  Delaplaine  v. 
Hitchcock,  6  Hill  (N.  Y.)  14;  Tice  v.  Annin,  2 
Johns.  Ch.  (N.  Y.)  128. 

2.  Execution  Against  Body. —  Tice  r.  Annin, 
2  Johns.  Ch.  (N.  Y)  128.  See  also  the  title 
Arrest,  vol.  2,  p.  832. 

3.  Application  of  Mortgaged  Property  to  In- 
debtedness, —  Weil  v.  Churchman,  52  Iowa  255; 
Banta  v.  Wood,  32  Iowa  469;  Chittenden  v. 
Gossage,  18  Iowa  157;  Lichty  v.  McMartin,  11 
Kan.  565.  Compare  Deland  v.  Mershon,  7 
Iowa  70. 

4.  Junior  Mortgagees  Acquire  Mortgagor's 
Eights.  —  Cowley  />.  Shelby,  71  Ala.  122;  Kel- 
logg v.  Rand,  11  Paige  (N.  Y.)  59;  Bigelow  v. 
Davol,  69  Hun  (N.  Y.)  74. 

5.  Transfer  of  Property  to  Secure  Mortgagee  as 
Affecting  Junior  Mortgagee's  Eights.  —  Fouche 
v.  Swain,  80  Ala.  151. 

6.  Eight  to  Pay  Off  Prior  Vendor's  Lien.  — 
Hunt  v.  Makemson,  56  Tex.  9.  See  the  title 
Equity  of  Redemption,  vol.  11,  p.  205. 

Effect  of  Eemoving  Prior  Incumbrances.  —  Cow- 
ley v.  Shelby,  71  Ala.  122,  Carpentier  v.  Bren- 
ham,  40  Cal.  221;  Seligman  v.  Laubheimer,  58 
111.  124. 

As  to  when  a  junior  mortgagee  who  has  paid 
part  of  an  elder  mortgage  is  subrogated  to  the 
in;erests  of  the  senior  mortgagee,  see  the  title 
Subrogation. 

7.  Senior  Mortgagee  Not  Eesponsible  for  Acts  of 
Mortgagor.  —  Shields  v.  Kimbrough,  64  Ala. 
504. 

8.  Liability  of  Second  Mortgagee  to  Account.  — 

McLsod  v.  Avey,  jfj  Qnt,  363, 


9.  Eight  of  Junior  Mortgagee  to  Eedeem.  —  See 

the  title  Equity  of  Redemption,  vol.  11,  p. 
219.    See  also  Carpentier  v.  Brenharn,  40  Cal. 
221;  Franklin  v.  Gorham,  2  Day  (Conn.)  143. 
Terms  of  Eedemption.  —  Taft  v.  Stoddard,  142 

Mass.  545. 

An  Absolute  Conveyance  by  the  Mortgagor  to  a 

prior  mortgagee  does  not  destroy  a  junior 
mortgagee's  right  of  redemption,  since  the  first 
mottgage  is  not  merged  in  the  conveyance. 
Tower  v.  Divine,  37  Mich.  443. 

As  to  when  a  mortgage  is  merged  in  an  ab- 
solute deed  fiom  the  mortgagor  see  infra,  this 
title,  Extinguishment  of  Mortgage. 

The  Eelease  of  the  First  Mortgagee's  Interest 
does  not  affect  a  junior  mortgagee's  right  to 
redeem.    Hervey  v.  Savery,  48  Iowa  314. 

Acquisition  of  Equity  of  Eedemption  by  Third 
Party.  —  A  second  rrroitgagee's  right  to  redeem 
a  first  mortgage  is  not  destroyed  because  a 
third  party  has  acquired  the  mortgagor's 
equity  of  redemption.  Brewer  v.  Conger,  27 
Ont.  App.  10. 

Purchase  at  Tax  Sale  by  Purchaser  under  Senior 
Mortgage.  —  Where  a  senior  mortgage  is 
foreclosed  without  a  junior  mortgagee  being 
made  a  party,  he  is  not  barred  from  redemp- 
tion because  a  purchaser  under  the  senior 
mortgage  afterwards  purchases  the  property 
at  a  tax  sale.  Anson  v.  Anson,  20  Iowa  55,  8g 
Am.  Dec.  514. 

A  Purchase  at  a  Foreclosure  Sale  under  a  prior 
moiteage  does  not  destroy  a  junior  mort- 
gagee's right  to  redeem.  Veach  v.  Schaup,  3 
Iowa  194. 

Unless  Altered  by  Statute.  —  The  Iowa  statute 
enlarging  the  right  of  a  junior  mortgagee  to 
redeem  after  sale  under  foreclosure  to  which 
he  is  a  party  does  not  change  the  rule  thai  he 
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gagee  may  insist  that  his  rights  shall  not  be  impaired  by  any  arrangement 
between  the  parties  to  a  prior  mortgage  made  subsequently  to  the  execution 
of  the  junior  mortgage  without  his  privity  or  consent.1 

d.  How  Affec  ted  by  Foreclosure  of  Prior  Mortgage.  —  A  junior 
mortgagee  not  a  party  to  the  foreclosure  of  a  senior  mortgage  retains,  unless 
statutes  provide  otherwise,  his  right  to  foreclose  against  the  mortgagor  and 
his  right  to  redeem  from  the  first  mortgagee  or  from  his  assignee  or  from  a 
purchaser  at  the  foreclosure  sale.8 

e.  Liability  to  Strict  Foreclosure.  —  A  junior  mortgagee  is  in  some 
jurisdictions  liable  to  strict  foreclosure,  even  where  a  mortgage  is  regarded  as 
creating  only  an  equitable  lien,  and  not  as  a  conveyance  of  the  legal  estate.3 
On  the  other  hand,  in  a  jurisdiction  where  the  mortgage  does  pass  title  to 
the  land  it  has  been  held  that  a  strict  foreclosure  is  not  permissible  against  a 
junior  mortgagee.4 

/.  Defenses  Available  to  Junior  Mortgagee.  —  Where  a  junior 
mortgagee  is  a  party  to  a  foreclosure  suit  or  a  suit  for  redemption,  he  may 
defend  by  pleading  the  statute  of  limitations,5  or  the  invalidity  in  whole  or 
in  part  of  the  claims  of  other  mortgagees,  or  that  their  claims  are  paid. 
These  rights  grow  out  of  his  right  to  redeem,  that  is  to  say,  his  right  to  have 
the  fund  available  for  the  payment  of  his  claim  as  large  as  possible.0 


may  redeem  where  he  is  not  a  party.  Anson 
v.  Anson,  20  Iowa  55,  89  Am.  Dec.  514. 

1.  Effect  of  Subsequent  Agreements  on  Junior 
Mortgagee.  —  Whittacre  v.  Fuller,  5  Minn.  508; 
Snvdsr  v.  Chicago,  etc.,  R.  Co.,  112  Mu.  527. 

Junior  Mortgagee  Not  Bound  by  Award  upon  a 
submission  between  another  mortgagee  and 
the  mortgagor.  Parker  a.  Moore,  59  N.  H. 
454- 

2.  Foreclosure  of  Prior  Mortgage  as  Affecting 
Junior  Mortgagee  —  Alabama.  —  Cullum  v. 
Baire,  2  Ala.  420;  Judson  v.  Emanuel,  1  Ala. 

598. 

California.  — Carpentier  v.  Brenham,  40  Cal. 

221. 

Connecticut.  —  Smith  v.  Chapman,  4  Conn. 
311 

Illinois.  —  Hodgen  v.  Guttery,  58  111.  431; 
Si  rang  v.  Allen,  44  111.  428;  Augustine  v. 
Doud,  1  111.  App.  588. 

Indiana.  —  Johnson  v.  Hosford,  no  Ind.  572; 
Catterlin  v.  Armstrong,  79  Ind.  514,  101  Ind. 
258;  Hosford  v.  Johnson,  74  Ind.  479;  Holmes 
v.  Bybee.  34  Ind.  262;  Murdock  v.  Ford,  17 
Ind.  52. 

Iowa.  —  Floyd  County  v.  Cheney,  57  Jowa 
160;  Netvcomb  v.  Dewey,  27  Iowa  381;  John- 
son v.  Harmon,  ig  Iowa  56. 

Kentucky.  —  Cooper  v.  Martin,  1  Dana 
(Ky.)  23. 

Alary/and.  —  Johnson  v.  Hambleton,  52  Md. 
378;  Harris  v.  Hooper,  50  Md.  537;  Leonard 
v.  Groome,  47  Md.  499. 

Minnesota.  —  Rogers  v.  Holyoke,  14  Minn. 
220. 

Nebraska  —  Cram  v.  Cotrell,  48  Neb.  646, 
58  Am.  St.  Rep.  714;  Renard  v.  Brown,  7  Neb. 
449- 

New  Jersey. — Gould  v.  Wheeler,  28  N.  J. 
Eq.  541;  Yanderveer  v.  Holcomb,  17  N.  J.  Eq. 
87;  McCall  v.  Yard,  g  N.  J.  Eq.  358. 

New  York.  —  Gage  v.  Brewster,  31  N.  Y. 
218;  Walsh  f.  Ruigers  F.  Ins.  Co.,  Supm.  Ct. 
Gen.  T.)  13  Abb.  Pr.  (N.  Y.)  33;  Peabody  v. 
Roberts,  47  Barb.  (N.  Y.)  91 ;  Franklyn  v.  Hay- 
ward,  (Supm,  Ct.  Spec,  T.)  61  How.  Pr.  (N. 


Y.)  43;  Homoeopathic  Mut.  L.  Ins.  Co.  v. 
Sixbury,  17  Hun  (N.  Y.)  424. 

North  Carolina.  —  Hinson  v.  Adrian,  86  N. 
Cai,  61. 

Ohio.  —  Stewart  v.  Johnson,  30  Ohio  St.  24; 
Hess  v.  Feldkamp,  2  Disney  (Ohio)  332. 

Oregon.  —  Watson  v.  Dundee  Mortg.,  etc., 
Co.,  12  Oregon  474;  Besser  v.  Hawthorne,  3 
Oregon  129,  512. 

Texas.  —  Mills  v.  Traylor,  30  Tex.  8;  Webb 
v.  Maxan,  11  Tex.  678;  Hunt  v.  Makemson, 
56  Tex.  9. 

Wisconsin.  —  Farwell  v.  Murphy,  2  Wis. 
533,  9  Wis.  102. 

Assignee  cf  Subsequent  Mortgage  not  affected 
by  foreclosure  of  prior  mortgage.  Strang  v. 
Allen,  44  111.  428;  Augustine  v.  Doud,  I  111. 
App.  588. 

The  Oregon  Statute  providing  that  a  junior 
mortgagee  who  is  under  the  statute  necessarily 
made  a  party  to  the  foreclosure  of  a  prior 
mortgage  is  bound  by  a  decree  (herein  does 
not  have  the  effect  of  divesting  the  rights  of  a 
junior  mortgagee  not  made  a  party.  Besser 
v.  Hawthorne,  3  Oregon  512. 

Knowledge  of  Foreclosure  Suit  may  possibly 
affect  the  junior  mortgagee's  rights.  Denton 
v.  Ontario  County  Nat.  Bank,  150  N.  Y.  126. 
But  see  Chilver  v.  Weston,  27  N.  J.  Eq.  435. 

3.  Junior  Mortgagee  Liable  to  Strict  Fore- 
closure. —  Jefferson  v.  Coleman,  no  Ind.  515; 
Shaw  v.  Heisey,  48  Iowa  468;  Miles  v.  Stehle, 
22  Neb.  740;  Franklyn  v.  Hayward,  (Supm. 
Ct.  Spec.  T.)  61  How.  Pr.  (N.  Y.)  43. 

4.  Strict  Foreclosure  Not  Permissible.  —  Bover 
v.  Boyer,  89  111.  449;  Farrell  v.  Patlier,  50  111. 
274. 

5.  Right  of  Junior  Mortgagee  to  Plead  Statute 
of  Limitations.  —  See  the  title  Limitation  of 
Actions,  vol.  19,  p.  185. 

6.  Subsequent  Mortgagees  May  Contest  the 
Validity  of  Prior  Mortgages.  —  Carpentier  z: 
Brenham,  40  Cal.  236;  Coleman  v.  Wiiher- 
spoon,  76  Ind.  285;  Hart  v.  Havden,  79  Ky. 
346;  Pickersgill  v.  Brown,  7  La.  Ann.  298; 
Dillaway  v.  Biuler,  135  Mass.  479, 
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XII.  Transfer  of  Mortgaged  Property.  —  Questions  arising  out  of  the 

transfer  of  mortgaged  property  are  the  subject  of  discussion  elsewhere.1 

XIII.  Assignment  of  Mortgage  —  I.  Assignability  —  a.  General  Rule. — 
It  is  well  established  as  a  general  rule  that  mortgages  are  assignable,*  though 
in  some  jurisdictions  this  is  true  only  in  equity.3 

b.  Indemnity  Mortgages.  —  An  indemnity  mortgage  may,  like  any 
other  mortgage,  be  assigned  after  a  breach  of  the  covenant  of  indemnity,4 
but  it  has  been  held  to  be  not  assignable  before  such  breach.5  And  where 
the  mortgage  has  been  discharged  by  the  mortgagee  being  released  from  the 
liability  to  protect  against  which  the  mortgage  was  given  he  cannot,  after 
the  rights  of  others  have  intervened,  revive  or  continue  the  mortgage  in  force 
by  transferring  it  to  persons  who  have  become  sureties  in  his  stead  on  the 
same  indebtedness  of  the  mortgagor.0 

c.  Mortgages  for  Support.  — A  mortgage  for  support  has  also  been 
held  assignable,7  but  it  has  been  asserted  that  the  interest  of  a  mortgagee 


Junior  Mortgagees  May  Plead  Usury.  —  See  the 

title  Foreclosure  of  Mortgages,  vol.  13,  p. 
820. 

1.  Transfer  of  Mortgaged  Property.  —  See  the 

title  Vendor  and  Purchaser;  and  with  respect 
to  the  personal  liability  of  one  purchasing 
subject  to  the  mortgage  see  supra,  this  title, 
Personal  Liability  jor  Indebtedness  —  Liability  of 
Purchaser  Assuming  Mortgage. 

2.  Mortgages  Assignable  —  Indiana.  —  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Talbot,  113  Ind. 
373.  3  Am.  St.  Rep.  655.  See  also  Carper  v. 
Manger,  62  Ind.  481. 

Kentucky.  —  Barnes  v.  Lee,  1  Bibb  (Ky.)  526. 
Massachusetts.  —  Gould  v.  Newman,  6  Mass. 
239. 

Michigan.  —  Miller  v.  Child?,  120  Mich.  639. 

Missouri. — Thayer  v.  Campbell,  9  Mo.  2S0. 

New  Hampshire.  —  Hoitt  v.  Webb,  36  N.  H. 
158;  Ladd  v.  Wiggin,  35  N.  H.  421. 

New  York.  — See  Palmer  v.  Yates,  3  Sandf. 
(N.  Y.)  137. 

Pennsylvania.  —  Horstman  v.  Gerker,  49  Pa. 
St.  282/88  Am.  Dec.  501. 

Tennessee.  — Waller  v  Oglesby,  85  Term.  321. 

Either  Legal  or  Equitable  Assignment  Sufficient. 
—  Densmore  v.  Savage,  no  Mich.  27.  See 
also  Niles  v.  Ransford,  1  Mich.  338,'  51  Am. 
Dec.  95;  Hoffman  v.  Harrington,  33  Mich.  394. 

Equitable  Mortgage.  —  Hobson  v.  Mellond, 
2  M.  &  Rob.  342. 

After  a  Default  has  occurred  and  the  mort- 
gagee's right  of  entry  has  accrued,  he  can, 
without  affecting  the  equity  of  redemption, 
sell  and  convey  the  legal  estate,  passing  his 
right  of  entry.  Fields  v.  Clayton,  117  Ala.  538, 
07  Am.  St.  Rep.  189. 

Mortgage  Not  Foreclosed.  —  In  Aymar  v.  Bill, 
5  Johns.  Ch.  (N.  Y.)  570,  it  was  held  that  a 
mortgage  which  had  not  been  foreclosed,  or 
under  which  possession  had  not  been  taken, 
could  not  be  assigned  to  a  third  person  as  a 
slill  subsisting  interest  by  way  of  mortgage, 
because  that  would  separate  the  debt  and  the 
pledge,  making  the  pledge  reside  in  one  person 
while  the  debt  resided  in  another,  which  could 
not  be  done.  See  also  Jackson  v.  Willard,  4 
Johns.  (N.  Y.)  41. 

Statement  of  Contrary  Rule  Explained.  —  The 
doctrine  has  been  asserted  that  the  assignment 
of  a  mortgage  is  regarded  as  a  nullity.  See 
Wilson  „.  Troup,  2  Cow.  'N.  Y.)  196,  14  Am. 
Dec  45S. 


This,  however,  must  be  intended  of  cases  in 
which  the  mortgage  alone  is  assigned,  and  in 
which  it  was  the  intention  of  the  parties  that 
nothing  but  the  mortgage,  disconnected  from 
the  debt  whose  payment  was  secured  by  it, 
should  pass.  It  cannot  be  applied  to  cases  in 
which,  althoughanassignment  of  the  mortgage 
is  in  terms  made,  yet  it  is  clear  from  the  trans- 
action that  the  debt  was  likewise  designed  to 
be  transferred.  Thayer  v.  Campbell,  9  Mo. 
280. 

3.  Mortgage  Assignable  in  Equity.  —  Mallory 

t>.  Mallory,  86  111.  App.  193. 

A  mortgage  is  not  assignable  either  at  com- 
mon law  or  under  the  statutes  of  Illinois,  and 
therefore  the  right  vesting  in  an  assignee  is 
an  equitable  one,  to  be  enforced  only  in  a  court 
of  equity.  Olds  v.  Cummings,  31  111.  188; 
Hamilton  7'.  Lubukee,  51  111.  415,  99  Am.  Dec. 
562;  Sumner  v.  Waugh,  56  111.  531;  Mason  v. 
Ains worth,  58  111.  163;  Buehler  v.  McCormick, 
169  111.  269;  Chicago  Title,  etc.,  Co.,  v.  Aff., 
1S3  111.  91,  affirming  84  111.  App.  552;  Grassly 
v.  Reinback,  4  111.  App.  341. 

Mortgages  Not  Negotiable  in  the  Sense  of  the 
Law  Merchant.  —  Pertuit  v,  Damare,  50  La. 
Ann.  893.  See  also  Equitable  Securities  Co. 
v.  Talberl,  49  La.  Ann.  1393;  Jennings  v. 
Vickers.  31  La  Ann.  679. 

4.  Assignable  After  Breach.  —  Carper  v.  Mun- 
ger,  62  Ind.  481 ;  Murray  v.  Porter.  26  Neb. 
288;  Bancrofts.  Marshall,  16  N.  H.  244;  Waller 
v.  Oglesby,  85  Tenn.  321.  See  also  Weeks  v. 
Eaton,  15  N.  H.  145;  Wallace  v.  Goodall,  18 
N.  H.  439. 

Extent  of  Protection  to  Assignee.  —  Waller  v. 

Oglesby,  85  Tenn.  321. 

5.  Not  Assignable  Before  Breach.  —  Hall  v. 
Cushman,  16  N.  H.  462. 

6.  Release  of  Mortgagee.  —  Bonham  v.  Gallo- 
way, 13  111.  68.  See  also  Abbott  v.  Upton,  19 
Pick.  (Mass.)  434. 

Payment  by  Third  Person.  —  Camp  v.  Smith, 
5  Conn.  80. 

Payment  Without  Arrangement  for  Assignment. 

—  Pelton  v.  Knapp,  21  Wis.  63. 
Mortgage  Not  Solely  of  Indemnity  Assignabl 

—  Waller  v.  Oglesbv,  S5  Tenn.  321. 

7.  Mortgage  for  Support  Assignable.  —  Otta- 
quechee  Sav.  Bank  v.  Truman,  58  Vt.  166. 

The  Condition  May  Be  Performed  by  an  Assignee 
under  an  agreement  between  himself  and  the 
mortgagor  unless  it  is  required  by  the  terms 
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under  such  a  mortgage  is  not  assignable  before  a  breach  of  the  conditions, 
and  no  action  at  law  may  be  maintained  by  an  assignee  unless  there  has 
been  an  actual  breach  and  perhaps  an  entry  for  condition  broken  before  the 
assignment.1 

d.  Assignment  for  Collection.  —  An  assignment  of  a  mortgage  to  an 
attorney  at  law  for  the  purpose  of  enabling  him  to  proceed  to  enforce  the  col- 
lection of  the  mortgage  debt,  is  not  in  violation  of  the  law.8 

e.  Assignment  to  Secure  Future  Indebtedness. — A  mortgage 
given  to  secure  an  existing  indebtedness  may  be  assigned  as  security  for 
future  advances,  notwithstanding  a  statute  prohibiting  mortgages  to  secure 
future  advances,  for  the  assignment  does  not  change  the  character  of  the  debt 
secured  by  the  mortgage.3 

2.  Who  May  Assign  —  a.  Possession  as  Affecting  Right  to  Assign. 

—  It  is  very  obvious  that  a  mortgagee  in  possession  may  assign  or  transfer 
his  interest  in  the  mortgaged  premises.  This  right  is,  however,  not  limited 
to  such  cases,  but  may  also  be  exercised  by  a  mortgagee  where  the  land  is  in 
the  actual  possession  of  the  mortgagor,4  or  of  another  mortgagee  claiming 
under  the  same  title.5 

Adverse  Holding.  —  It  has  been  held  that  where  both  the  mortgagor  and  the 
mortgagee  are  disseized,  and  the  land  is  in  the  possession  of  one  holding 
adversely  to  them,  the  deed  of  the  mortgagee  will  not  pass  his  interest  in  the 
lanJ,6  but  in  other  jurisdictions  the  possession  of  a  third  person  holding 
adversely  to  the  mortgagor  and  mortgagee  has  not  been  regarded  as  sufficient 
to  prevent  a  valid  assignment  of  the  mortgage.7 

b.  Mortgage  to  Corporation.  —  An  assignment  made  by  indorsement 
on  the  back  of  the  mortgage  may  be  made  by  a  corporation  as  well  as  by  an 
actual  person,  and  therefore  it  is  not  necessary  that  such  an  assignment 
should  be  made  by  an  attorney  appointed  by  the  corporation,  though  it 
would  be  necessary  if  the  assignment  were  a  formal  deed  requiring  acknowl- 
edgment.8 

c  Mortgage  to  Trustees  of  Unincorporated  Association. — Where 
a  mortgage  is  executed  to  the  trustees  of  an  unincorporated  association,  an 
assignment  by  such  trustees  is  valid  and  vests  the  legal  title  in  the  assignee 
where  it  is  not  shown  that  the  by-laws  impose  upon  the  trustees  any  restric- 
tion upon  alienation  which  would  prevent  their  transferring  the  legal  title  to 

of  the  instrument  that  the  support  be  furnished  5.  Possession  of  Another  Mortgagee.  —  Nichols 

by  the  mortgigor  personally.     Ottaquechee  v.  Reynolds,  i  R.  I.  30,  36  Am.  Dec.  238. 

Sav.  Bank  v.  Truman,  58  Vt.  166.  6.  Adverse  Holding.  —  Poignand  v.  Smith,  8 

1.  Not  Assignable  Before  Breach  of  Condition.  Pick.  (Mass.)  272;  Dadmun  v.  Lamson,  9  Allen 

—  Bry.int  v.  Erskine,  55  Me.  153.  (Mass  )  85.    See  also  Sheridan  v.  Welch,  8 
The  Mortgagee's  Claim  for  Support  Is  Not  Re-  Allen  (Mass.)  166. 

leased  by  an  assignment  of  the  mortgage  after  7.  Adverse  Holding  Does  Not  Prevent  Assign- 
breach  and  entry  fot  condition  broken,  and  ment.  —  An  assignment  of  a  mortgage,  when 
the  assignee  has  a  claim  for  the  future  sup-  a  ihird  person  is  in  possession  of  the  mort- 
port  of  the  mortgagee  if  the  mortgagor  fails  gaged  premises,  claiming  adversely,  is  not 
to  furnish  it.  Mitchell  v.  Burnham,  57  Me.  within  the  Vermont  statute  of  1807  "  to  prevent 
314.  fraudulent  speculaiions."    Converse  v.  Searls, 

2.  Assignment  for  Collection.  —  Russum   v.  10  Vt,  578. 

W  anser,  53  Md.  92.  Property  Condemned  for  Public  Use. —  Tobias 

3.  Future  Advances. — ■  Lime  Rock  Nat.  Bank      v.  New  York,  17  Hun  (N.  Y.)  534. 

v.  Mowry,  66  N.  H.  598.  8.  Corporation.  —  Chilton  v.  Brooks.  71  Md. 

4.  Possession  of  Mortgagor.  —  Lincoln  v.  Emer-  445. 

son,  108  Mass.  87  A  Building  Society  is  not  precluded  by  the 

A  Mortgagee  Cannot  Be  Disseized  by  the  Mort-  provisions  of  the  Building  Societies  Act,  1874, 

gagor. —  Hunt  v.  Hunt,  14  Pick.  (Mass.)  374,  (37  &  38  Vict.  c.  42)  from  exercising  ihe  ordi- 

25  Am.  Dec.  400.  nary  right  of  a  mortgagee    to   transfer  his 

Therefore   the  exclusive  possession   of  a  mortgage,  by  way  of  assignment,  to  any  ihird 

mortgagor  or  those  claiming  under  him  with  person.    Ulster  Permanent  Bldg.  Soc  v.  Glen- 

a  claim  of  exe'usive  ownership,  does  not  in  ton,  21  L.  R.  Ir.  124. 

itself  invalidate  the  transfer  of  the  mortgage  Assignment  by  Treasurer  Without  Authority, 

title  by  the  mortgagee.    Sheridan  v,  Welch,  —Jackson   v,   Campbell,   5  Wend.    (N.  Y.) 

8  Allen  (Mass.)  166.  572. 
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the  mortgage.1  But  the  legal  title  under  the  mortgage  vests  in  the  persons 
named  and  described  as  trustees,  and  therefore  an  assignment  of  the  mort- 
gage by  the  association  or  by  one  only  of  the  mortgagees  is  invalid.2 

d.  Joint  Mortgagees.  —  By  the  indorsement  of  a  note  and  mortgage  to 
two  persons  they  become  entitled  each  to  one-half  of  the  note  and  to  one- 
half  of  the  mortgage  securities  and  no  more,  and  neilher  can  transfer  any 
other  or  greater  interest  in  the  same.3 

e.  MARRIED  WOMEN.  — Where  a  mortgagee  is  a  married  woman  she  may, 
with  the  consent  of  her  husband,  assign  the  mortgage,*1  but  cannot,  it  has 
been  held,  assign  the  same  without  his  concurrence.*5 

/.  Executors  or  Administrators.  —  In  the  United  States  an  executor 
or  administrator  may  as  a  general  rule,  without  any  license  or  order  from  the 
court,  assign  a  mortgage  belonging  to  the  estate  in  his  charge,6  and  it  has 
been  held  that  where  there  are  two  or  more  executors  one  alone  may  make  a 
valid  assignment.7  In  England,  however,  the  right  of  an  executor  to  assign 
a  mortgage  given  to  his  testator  has  been  denied.8 

g.  Agents.  —  It  has  been  held  not  necessary  to  the  effectiveness  of  an 
assignment  by  an  agent  of  the  mortgagee  that  the  authority  of  the  agent  to 
make  the  assignment  should  be  in  writing,9  or  recorded.10 

h.  Guardians.  —  A  guardian,  in  the  exercise  of  his  discretion  as  such, 
has  the  legal  right  to  sell  and  assign  a  mortgage  previously  assigned  to  him.11 

i.  Life  Tenants.  —  An  assignment  of  a  mortgage  by  a  life  tenant  of  the 
estate  of  which  the  mortgage  forms  a  part  is  not  void  where  it  does  not 
appear  that  such  transfer  will  leave  the  estate  diminished  at  the  death  of  the 
assignor. 13 

j.  Heirs  of  Mortgagee. — The  heirs  of  a  decedent  have  no  authority 
to  assign  an  unforeclosed  mortgage  belonging  to  his  estate,13  unless  it  be 
shown  that  the  estate  has  been  settled  and  that  the  mortgage  upon  a  final 
distribution  has  been  assigned  to  such  heirs.11 

k.  Legatees  of  Mortgagee.  —  It  has  been  held  that  whether  or  not 

1.  Trustees  May  Assign.  —  Manahan  v.  Var-  7.  One  Executor   May    Assign.  —  George  v. 

num,  ir  Gray  (Mass.)  405.  Baker,  3  Allen  (Mass.)  326  note;  Bogeri  v. 

2.  Association  or  One  Trustee  Alone  Cannot  Hertell,  4  Hill  (N.  Y.)  492,  9  Paige  (N.  Y.)  52. 
Assign.  —  Austin  v.  Shaw,  10  Allen  (Mass.)  552.  Rule  Applies  to  Mortgage  Taken  by  Executors 

3.  Joint  Mortgagees. —  Herring  v.  Woodhull,  in  Their  Own  Names. —  Bogert  v.  Hertell,  4 
29  111.  92,  8t  Am.  Dec.  296.  Hill  (N.  Y.)  492,  9  Paige  (N.  Y.)  52. 

4.  Assignment  by  Married  Woman.  —  Baker  v.  Assignment  to  Coexecutor  and  legatee.  —  Hitch- 
Armstrong,  57  Ind.  189;  Kamena  v.  Huelbig,  cock  v.  Merrick,  15  Wis.  522. 

23  N.  J.  Eq.  78.  8.  Right  to  Assign  Denied  in  England.  —  The 

5.  Concurrence  of  Husband  Necessary.  —  Tryon  fourth  section  of  the  vendor  and  purchaser 
v.  Sutton,  13  Cal.  490.  Act  of  1874  does  not  apply  to  the  transfer  of  a 

6.  Executor  or  Administrator  May  Assign  Mort-  mortgage  of  a  freehold  estate,  and  therefore 
gage.  —  Baldwin  v.  Hatchett,  56  Ala.  461;  the  surviving  executor  and  legal  personal 
Crooker  v.  Jewell,  31  Me.  306;  Libby  v.  May-  representative  of  the  original  mortgagee  can- 
berry,  80  Me.  137;  Ladd  v.  Wiggin,  35  N.  H.  not  assign  the  mortgage  in  consideration  of 
421;  Collamer  v.  Langdon,  29  Vt.  32.  See  being  paid  the  mortgage  debt.  In  re  Spradbery, 
also  Douglass  v.  Durin,  51  Me.  121.  14  Ch.  D.  514.    See  also  In  re  White,  51  L.  J. 

Foreign  Administrator. —  In  Massachusetts  it  Ch.  856,  29  W.  R.  820;  In  re  Brooke,  46  L.  J. 

has  been  held  that  an  administrator  could  not  Ch.  865. 

by  virtue  of  letters  granted  in  another  state  9.  Authority  Need  Not  Be  in  Writing.  —  More- 
assign  a  mortgage  of  land  situated  in  that  land  v.  Houghton,  94  Mich  548. 
stale,  a  mortgage  being  there  considered  as  an  10.  Record.  —  Morrison    v.    Mendenhall,  18 
interest  in  land.    Cutter  v.  Davenport,  1  Pick.  Minn.  232.    See  also  Atkinson  v.  Patterson, 
(Mass.)  81.  46  Vt.  750. 

But  in  New  York,  where  the  mortgage  is  11.  Guardian.  —  Livingston  v.  Jones,  Harr. 

considered  only  as  a  lien  on  property,  it  has  (Mich.)  165. 

been- held  otherwise.     Smith  v.  Tiffany,  16  12.  Life  Tenant.— Sutphen  v.  Ellis,  35  Mich.  446 

Hun  (N.  Y.)  552.  13.  Heirs  Cannot  Assign.  —  White  v.  Erskine, 

Death  of  Mortgagee   and  Administration  on  10  Me.  306;  Douglass  i>.  Durin,  51  Me.  121; 

Estate  Must  Appear.  —  La  Tourette  v.  Decker,  Taft  v.  Stevens,  3  Gray  (Mass.)  504;  Albright 

(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  840.  v.  Cobb,  30  Mich.  355. 

License  Required  under  Massachusetts  Statute,  14.  Distribution.  —  Albright  v.  Cobb,  30  Mich. 

—  Blair,  Appellant,  13  Met,  (Mass.)  126.  355. 
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legatees  of  a  mortgagee  had  the  legal  title,  their  assignment  of  the  mortgage 
would  pass  an  equity  which  would  prevail  unless  there  were  creditors  whose 
rights  were  affected.1 

3.  To  Whom  Mortgage  May  Be  Assigned — a.  MORTGAGOR.  — An  assign- 
ment of  the  mortgage,  together  with  the  entire  mortgage  debt,  to  the  mort- 
gagor would,  of  course,  usually  result  in  a  merger  or  extinguishment,2  and  a 
mortgagor  becoming  possessed  of  some  of  the  bonds  or  coupons  secured  by 
the  mortgage  cannot  enforce  them  against  the  proceeds  of  the  sale  of  the 
mortgaged  property,  where  such  proceeds  are  insufficient  to  pay  in  full  the 
outstanding  bond  and  coupons  secured  thereby.3 

Assignment  in  Trust.  —  But  a  mortgagor  may  become  an  assignee  in  trust  of 
the  mortgage. 1 

Assignment  After  Sale  of  Equity  of  Redemption.  —  And  after  a  mortgagor's  equity 
of  redemption  has  been  sold  on  execution  he  may  become  the  assignee  of  the 
mortgage,  as  his  right  after  such  sale  is  not  inconsistent  with  his  holding  the 
mortgage  as  assignee.5 

b.  Purchaser  of  Equity  of  Redemption.  —  It  has  been  held  that 
where  a  purchaser  of  the  equity  of  redemption  takes  an  assignment  of  the 
mortgage  this  does  not  operate  as  an  extinguishment  if  it  is  for  the  interest 
of  the  assignee  to  uphold  the  mortgage.6 

c.  Surety  on  Mortgage  Notes.  —  A  surety  of  the  mortgagor  on  the 
notes  secured  by  the  mortgage  has  as  good  a  right  as  any  third  person  to  pur- 
chase and  take  an  assignment  of  the  mortgage.7 

4.  Methods  of  Assignment  —  a.  At  Law  —  (i)  Necessity  for  Deed.  —  Under 
the  legal  theory  of  mortgages  that  the  mortgage  passes  an  estate  or  interest 
in  the  property  mortgaged,  this  estate  can  be  passed  only  by  a  deed  from  the 
mortgagee  to  another  person.** 

(2)  Sufficiency  of  Deeds  —  (a)  Quitclaim  Deed.  —  According  to  the  authorities 
a  quitclaim  deed  of  the  mortgagee  to  a  stranger  is  sufficient  to  assign  the  mort- 
gage and  all  his  interest  under  it  9  when  no  separate  obligation  was  given  for 

1.  Assignment  by  Legatees.  —  Cook  v.  Par-  Maine.  — -  Dork  ray  v.  Noble,  8  Me.  278; 
ham,  63  Ala.  456.  Smith  v.  People's  Bank,  24  Me.  191;  Smith  v. 

A  Stranger  Cannot  Question  the  validity  and  Kelley,  27  Me.  237,  46  Am.  Dec.  595;  Divinel 

effect  of  such  assignment.    Cook  v.  Parham,  v.  Perley,  32  Me.  197;  Lyford  v.  Ross,  33  Me, 

63  Ala.  456.  197;    Warren    v.    Homestead,    33    Me.  256; 

2.  Extinguishment.  —  Hussey  v.  Hill,  120  N.  Mitchell  v.  Burnham,  44  Me.  286;  Douglass 
Car.  312,  58  Am.  St.  Rep.  789;  and  see  gener-  v.  Durin,  51  Me.  121. 

ally  infra,  this  title,  Extinguishment  of  Mort-  Massachusetts.  —  Adams  v.  Parker,  12  Gray 

gage,  and  the  title  Merger,  ante,  p.  587.  (Mass  )   53;    Phelps  v.  Townsley.   10  Allen 

3.  Possession  of  Portion  of  Secured  Indebtedness.  (Mass.)  554;  Warden  v.  Adams,  15  Mass.  233; 
—  New  York  Security,  elc,  Co.  v.  Equitable  Parsons  v.  Welles,  17  Mass.  419.  See  also 
Mortg.  Co.,  77  Fed.  Rep.  64.  Hills  v.  Eliot,  12  Mass.  26,  7  Am.  Dec.  26. 

4.  Mortgagor  May  Be  Assignee  in  Trust. —  New  Jersey.  —  Den  v.  Dimon,  10  N.  J.  L. 
Angel  v.  Boner,  38  Barb.  (N.  Y.  425.  156;  Mulford  v.  Peterson,  35  N.  J.  L.  127; 

6.  Barker  v.  Parker,  4  Pick.  (Mass.)  505.  Kamena  v.  Huelbig  23  N.  J.  Eq.  78. 

6.  Assignment  to  Purchaser  of  Equity  of  Re-  North  Carolina.  —  Williams  v.  Teachey,  85 
demption.  —  Thompson  v.  Chandler,  7  Me.  377;  N.  Car.  402. 

Gibson  v.  Crehore,  3  Pick.  (Mass.)  475.    See  Pennsylvania.  —  Pryor  v.  Wood,  31  Pa.  St. 

also  Morrow  v.  U.  S.  Mortgage  Co.,  96  Ind.  142;  Partridge  v.  Partridge,  38  Pa.  St.  78. 

21;   Halch  v.   Kimball,  14  Me.  9.     Bi\t  see  Vermont.  —  Torrey  v.  Deavilt,  53  Vt.  331. 

contra,  Wade   v.    Howard,  6    Pick.    (Mass.)  Transfer  of  Beneficial  Interest  Without  Deed. — 

492.  Kinna  v.  Smith,  3  N.  J.  Eq.  14. 

7.  Surety  on  Mortgage  Notes  May  Purchase.  —  9.  Quitclaim  Deed  May  Pass  Mortgagee's  Legal 
Murray  v.  Catleti,  4  Greene  (Iowa)  108.  Estate.  —  Bullard    v.  Hinckley,    5    Me.  272; 

8.  Necessity  for  Deed  —  Alabama.  —  Graham  Pratt  v.  Skolfield,  45  Mi.  386;  Douglass  v. 
v.  Newman,  21  Ala.  497;  Sanders  v.  Cassady,  Durin,  51  Me.  121;  Welch  v.  Priest,  8  Allen 
86  Ala.  246.                                                 •  (Mass.)  165;  Thompson  v.  Kenyon,  100  Mass. 

Illinois.  —  Union  Mut.  L.  Ins.  Co.  v.  Slee,  108;  Stark  v.  Boynton,  167  Mass.  443;  Weeks 

123  111.  57;  Barrett  v.  Hinckley.  124  111.  32,  7  v.  Eaton,  15  N.  H.  145;  Collamer  v.  Langdon, 

Am.  St.  Rep.  331.  29  Vt.  32. 

Indiana.  —  Givan  v.  Doe,  7  Blackf.  (Ind.)  Deed  from  Executor  of  Mortgagee.  —  Crooker 

210;  Burton  v.  Baxter,  7  Blackf.  (Ind.)  297.  v.  Jewell,  31  Me.  306. 

1027  Volume  XX. 


Assignment. 


MORTGAGES. 


Methods  of  Assignment. 


payment  of  the  consideration  of  the  mortgage,1  or  when  it  is  accompanied  by 
a  delivery  of  the  mortgage  notes,2  or  when  the  mortgagee  is  in  possession;  3 
and  in  general  when  it  is  the  intention  of  the  parties  that  the  quitclaim  deed 
shall  be  effectual  to  carry  the  mortgagee's  interest  in  the  estate.4 

(b)  Release.  —  A  release  by  deed  acknowledged  and  recorded  has  been  held 
to  be  a  complete  conveyance  of  the  mortgagee's  title.5 

(3)  Effect  of  Devise.  —  If  a  mortgagee  in  fee  devises  the  mortgaged  prem- 
ises by  a  particular  description,  his  legal  interest  will  pass.6 

b.  In  EQUITY  —  (1)  Rules  Applicable  to  Choses  in  Action  Govern.  —  In 
equity  a  mortgage  is  regarded  as  a  mere  incident  to  the  debt  secured  thereby, 
which  is  a  chose  in  action,7  and  hence  the  form  of  assignment  which  is  suffi- 
cient must  be  regulated  by  the  rules  governing  the  assignment  of  choses  in 
action  generally.8 

(2)  No  Particular  Form  Necessary.  —  No  particular  form  of  words  is  nec- 
essary to  constitute  an  assignment,  but  any  words  which  clearly  show  the 
intention  of  the  parties  to  make  a  transfer  of  the  debt  and  mortgage  will  be 
sufficient,9  for  equity  will  look  to  the  substance  of  the  transaction. 10  There- 
fore an  instrument  in  the  form  of  a  discharge  may  operate  as  an  assignment 
merely,11  or  an  assignment  in  form  may  operate  as  a  discharge. 12 

(3)  Separate  Instrument  Not  Necessary.  —  While  an  assignment  of  a  mort- 
gage may  be  by  an  instrument  entirely  separate  from  the  mortgage,13  this  is 
not  necessary,  but  a  valid  assignment  may  be  made  by  indorsement  on  the 
mortgage  itself. 14 

(4)  Written  Assignment  Not  Necessary.  —  The  debt,  note,  or  bond  secured 
by  a  mortgage,  being  a  mere  chose  in  action,  may  be  assigned  by  parol,  and 


1.  Dorkray  v.  Noble  8  Me.  278. 

2.  Dixfield  2>.  Newton,  41  Me.  221. 

3.  Conner  v.  Whitmore,  52  Me.  185;  Green 
v.  Currier,  63  N.  H.  563.  See  also  Hill  v. 
More,  40  Me.  =524;  Collamer  v.  Langdon,  29 
Vt.  32. 

Possession  Necessary.  —  Furbush  v.  Goodwin, 
25  N.  H.  425. 

4.  Mallory  v.  Mallory,  S6  111.  App.  193; 
Crooker  v.  Jewell,  31  Me.  306;  Johnson  v. 
Leonards,  68  Me.  237;  Hunt  v.  Hunt,  14  Pick. 
(Mass.)  374,  25  Am.  Dec.  400;  Freeman  v. 
M'Gaw,  15  Pick.  (Mass.)  82;  Ruggles  v.  Bar- 
ton, 13  Gray  (Mass  )  506.  See  also  Carll  v. 
Butman,7  Me.  102;  Crosby  v.  Taylor,  15  Gray 
(Miss.)  64,  77  Am.  Dec.  352. 

Intention  to  Assign  Mortgage  and  Assign  Debt 
Must  Appear.  —  Johnson  v.  Lewis,  13  Minn. 
364- 

Note  Not  Delivered.  —  Johnson  v.  Leonards, 
68  Me.  237. 

5.  Release.  —  Welch  v.  Priest.  8  Allen  (Mass.) 
165. 

6.  Devise.  —  Van  Wagenen  v.  Brown,  26  N. 
J.  L.  196,  citing  Coote  on  Mortgages  570;  Ram 
on  Wills  202;  Ram  on  Assets  425. 

7.  Mortgage  Debt  a  Chose  in  Action.  —  Sheldon 
v.  Sill,  8  How.  (U.  S.)  441. 

Mortgage  a  Mere  Chose  in  Action.  —  Dougherty 
v.  Ranlall,  3  Mich.  581. 

8.  Assignment  of  Choses  in  Action.  —  See  the 
title  Assignments,  vol.  2,  p.  1007. 

Unsealed  Writing.  —  Crinion  v.  Nelson,  7 
Mo.  466. 

9.  Clearwater  v.  Rose,  1  Blackf.  (Ind.)  137. 

"  Apt  Words  of  Conveyance  "  Are  Not  Necessary 

to  pass  the  legal  title  to  land,  under  the  Ala. 
bama  statute,  but  it  is  sufficient  "  if  such  was 

the  intention  of  thf;  gtanior,  to  be  collected 


from  the  entire  instrument."  Ward  v.  Ward, 
10S  Ala.  278. 

Agreement  for  "  Reversion."  —  An  agreement 
between  two  sisters  who  jointly  owned  a  mort- 
gage that  in  consideration  of  the  one  boarding 
the  other  the  property  of  the  latter  should 
"  revert  "  to  the  former  on  her  death,  does  not 
show  a  completed  assignment  of  the  mort- 
gage.   Thompson  v.  West,  56  N.  J.  Eq.  660 

10.  Conklin  v.  Bucklev,  19  Wash.  262. 

11.  Discharge  in  Form  May  Operate  as  Assign- 
ment.—  Crosby  v.  Taylor,  15  Gray  (Mass.)  64, 
77  Am.  Dec.  352;  Short  v.  Currier,  153  Mass. 
182;  Rigney  v.  Lovejoy,  13  N.  H.  247.  See 
also  Guckian  v.  Riley,  135  Mass.  71. 

12.  Assignment  in  Form  May  Operate  as  Dis- 
charge.—  Rigney  v.  Lovejoy,  13  N.  H.  247. 

13.  Separate  Deed  Effective.  —  Vose  v.  Handy, 
2  Me.  322,  ir  Am.  Dec.  101;  Smith  v.  Kelley, 
27  Me.  237,  46  Am.  Dec.  595;  Dwinel  v.  Per- 
ley,  32  Me.  197;  Douglass  v.  Durin,  51  Me. 
121:  Warden  Adams,  15  Mass.  233;  Parsons 
v.  Welles,  17  Mass.  419.  See  also  Barrett  v. 
Hinckley,  124  III.  32.  7  Am.  St.  Rep.  331; 
Watson  v.  Dundee  Mortg.,  etc.,  Co  ,  12  Ore- 
gon 474.  And  see  cases  cited  supra,  this 
subsection,  Necessity  for  Deed. 

Mortgage  Produced  on  Foreclosure  Must  Corre- 
spond to  Description  in  Assignment. — Andrews 
v.  Powers,  35  Wis.  644. 

14.  Indorsement  upon  Mortgage  Instrument.  — 
Miller  v.  Hicken,  92  Cal.  229;  Mallory  v.  Mal- 
lory, 86  111.  App.  193;  Clearwater  v.  Rose,  I 
Blackf.  (Ind.)  137;  Barnes  v.  Lee,  I  Bibb(Ky.) 
526:  Douglass  v.  Durin,  51  Me.  121;  Hills  :■. 
Eliot,  12  Mass.  26,  7  Am.  Dec.  26.  See  also 
Aldridge  :■.  Weems,  2  Gill  &  J.  (Md.)  36,  19 
Am.  Dec,  250;  Rose  v.  Kimball.  16  N.  J.  Eq. 
*85. 
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such  assignment  will  carry  the  mortgage.1  Therefore  it  may  be  regarded  as 
established  that  in  equity  a  written  assignment  is  not  necessary  to  the  transfer 
of  the  mortgage  3  in  the  absence  of  some  statutory  provision  clearly  making 
a  writing  necessary.3 

c.  What  May  Operate  as  an  Assignment  - — (i)  Conveyance  of  Property 
by  Mortgagee  —  (a)  in  Possession.  —  It  has  been  held  that  a  deed  from  a  mort- 
gagee purporting  by  its  terms  to  be  an  absolute  conveyance  of  the  mortgaged 
property  will  operate  as  an  assignment  of  the  mortgage  where  at  the  time  of 
making  such  deed  the  mortgagee  was  in  possession  of  the  mortgaged  prop- 
erty,4 or  his  right  of  entry  had  accrued  on  account  of  a  default  on  the  mort- 
gage,5 even  although  the  mortgage  debt  be  not  expressly  assigned,0  for  in 
such  case  the  conveyance  operates  as  an  equitable  assignment  of  the  debt  to 
which  the  interest  of  the  grantor  in  the  land  may  be  said  to  be  incident.7 

(b)  Not  in  Possession.  —  In  two  cases  which  have  arisen  the  court,  without 
apparently  considering  the  question  of  a  transfer  of  the  debt,  has  held  a  con- 
veyance by  a  mortgagee  not  in  possession  equivalent  to  an  assignment  of  the 
mortgage.8  But  the  better  rule  seems  to  be  that  a  conveyance  of  the  mort- 
gaged property  by  the  mortgagee  when  he  is  not  in  possession,  will  pass 
nothing  unless  he  at  the  same  time  transfers  the  debt,9  though  it  has  been 
asserted  that  a  conveyance  by  the  mortgagee  before  foreclosure  or  entry  for 
condition  broken  may  operate  as  an  assignment  of  the  mortgage  and  a  trans- 
fer of  the  mortgage  debt  where  the  intention  to  assign  appears. IO 

(c)  Conveyance  of  Mortgagee's  Estate,  Title,  and  Interest.  —  In  those  jurisdictions 
where  a  mortgage  is  regarded  as  creating  a  lien  merely,  and  not  as  conveying 


1.  Parol  Assignment  of  Debt,  etc.  —  Clearwater 
v.  Rose,  i  Blackf.  (lad.)  137;  Rigaey  v.  Love- 
joy,  13  N.  H.  247;  Wilson  v.  Kimball,  27  N. 
H.  300;  Salvage  v.  Haydock,  GS  N.  H.  484; 
Pratt  v.  Bennington  Bank,  10  Vt.  293,  33  Am. 
Dec.  201;  Lane  v.  Duchac,  73  Wis.  646.  See 
also  infra,  this  subsection,  (5)  Effect  of Assign- 
ment of  Secured  Indebtedness. 

The  Delivery  of  a  Note  Payable  to  Bearer  will 
transfer  a  mortgage  given  to  secure  tlie  note. 
Winstead  v.  Bingham,  4  Woods  (U.  S.)  510. 

2.  Written  Assignment  Not  Necessary  —  United 
States. — -Winstead  v.  Bingham,  4  Woods  (U. 
S.)  510,  overruling  contrary  dictum  in  Planter's 
Bank      Prater,  64  Ga.  609. 

Alabama.  — O'Neal  v.  Seixas,  85  Ala.  So. 

Iowa.  —  Crow  v.  Vance,  4  Iowa  434. 

Michigan.  —  Dougherty  v.  Randall,  3  Mich. 
581;  Pease  v.  Warren,  29  Mich.  9,  18  Am. 
Rep.  58;  Densmore  v.  Savage,  no  Mich.  27. 

Nebraska. — Greely  State  Bank  v.  Line,  50 
Neb.  434. 

New  York.  —  Hoyt  v.  Hoyt,  8  Bosw.  (N.  Y.) 
5"- 

Pennsylvania.  —  Brumbach  v.  McLean,  196 
Pa.  St.  321. 

Vermont.  —  Pratt  v.  Bennington  Bank,  10 
Vt.  293,  33  Am.  Dec.  2or. 

Wisconsin.  —  Brinkman  v.  Jones,  44  Wis. 
498;  Franke  v.  Neisler,  97  Wis.  364;  Fred 
Miller  Brewing  Co.  z.  Manasse,  99  Wis.  99,  66 
Am  St.  Rep.  854. 

Tinder  the  Georgia  Code  the  transfer  of  a 
promissory  note  secured  by  mortgage  may 
without  more  pass  to  the  assignee  the  equita- 
ble title  to  the  mortgage,  but  in  order  to  pass 
tie  legal  title  to  the  mortgage  a  written  assign- 
ment thereof  is  essential.  Foster  v.  McGuire, 
96  Ga.  447. 

3.  A  Statutory  Requirement  that  Assignments 
Be  Recorded  necessarily  implies  that  they  must 


be  in  writing.  Hickey  v.  Richards.  3  Dak. 
345;  Morrison  v.  Mendenhall,  18  Minn.  232. 

4.  Conveyance  by  Mortgagee  in  Possession, — 
Welsh  v.  Phillips,  54  Ala.  309;  McSorley  v. 
Larissa,  100  Mass.  270;  Smith  v.  Smith,  15  N. 
H.  55;  Lamprey  v.  Nudd,  29  N.  H.  299;  Rod- 
riguez Haynes,  76  Tex.  225.  See  also  Con- 
ner v.  Whitmore,  52  Me.  185;  Hill  v.  More,  40 
Me.  524;  Pickett  -j.  Jones,  63  Mo.  195;  Green 
v.  Currier,  63  N.  H.  563;  Collamer  v.  Lang- 
don,  29  Vt.  32. 

Mortgagee  in  Possession  as  Purchaser  at  Void 
Foreclosure  Sale.  —  Cooke  v.  Cooper,  18  Oregon 
142,  17  Am.  St.  Rep.  709;  Smithson  Land  Co. 
v.  Brautigam,  16  Wash.  174.  See  also  Salvage 
v.  Haydock,  68  N.  H.  484,  in  which  the  same 
rule  was  applied  to  a  conveyance  by  a  third 
person  who  had  purchased  on  foreclosure,  and 
thus  stood  in  the  position  of  an  assignee  of 
the  mortgage. 

5.  Fields  v.  Clayton,  137  Ala.  538,  67  Am. 
St.  Rep.  189. 

6.  See  cases  cited  in  the  two  last  preceding 
notes. 

7.  Welsh  v.  Phillips,  54  Ala.  309.  See  also 
Cook  v.  Parham,  63  Ala.  456. 

8.  Conveyance  by  Mortgagee  Not  in  Possession. 
—  Halsey  v.  Martin,  22  Cal.  645;  Smith  v. 
Hitchcock,  130  Mass.  570. 

9.  Peters  v.  Jamestown  Bridge  Co.,  5  Cal. 
334,  63  Am.  Dec.  134;  Southerin  v.  Mendurn, 
5  N.  H.  420;  Bell  v.  Morse,  6  N.  H.  205;  Rig- 
nev  v.  Lovejoy,  13  N.  H.  247;  Smith  v.  Smith, 
15  N.  H.  55;  Dearborn  v.  Taylor,  18  N.  H.  153; 
Hobson  v.  Roles,  20  N.  H.  41;  Devlin  v.  Col- 
lier, 53  N.  J.  L.  422.  See  also  Ellison  v. 
Daniels,  ir  N.  H.  274. 

10.  Gale  v.  Battin,  12  Minn.  287;  Hill  v.  Ed- 
wards, 11  Minn.  22.  See  also  Johnson  v. 
Lewis,  13  Minn.  364. 

Intention  to  Assign  Must  Appear.  —  Hill  v. 
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to  the  mortgagee  any  interest  or  estate  in  the  land  covered  thereby,  a  con- 
veyance by  the  mortgagee  to  a  third  person  of  all  his  estate,  title,  and  interest 
in  the  mortgaged  premises  will  not  have  the  effect  of  assigning  the  mortgage 
unless  there  is  something  else  to  indicate  that  such  was  his  intention.1 

(d)  Mortgage  of  Property.  —  Where  the  owner  of  a  mortgage  on  property  exe- 
cutes another  mortgage  to  a  third  person  purporting  to  be  a  mortgage  of  such 
property,  his  mortgage  deed  will  pass  his  mortgage  title.3 

(2)  Irregular  or  Void  Sale  under  Mortgage.  —  An  irregular  or  void  sale  of 
the  mortgaged  premises  upon  foreclosure,  or  under  a  power  of  sale  contained 
in  the  mortgage,  may  operate  as  an  assignment  of  the  mortgage  to  the 
purchaser.3 

(3)  Order  of  Court  in  Distribution  of  Estate.  — -  An  order  of  court  assigning 
the  residue  of  an  intestate  estate,  including  a  note  and  mortgage,  to  the  heirs 
of  the  intestate,  vests  the  title  to  the  note  and  mortgage  in  such  heirs,  who 
may  then  foreclose.  It  is  not  necessary  that  the  note  and  mortgage  should 
be  foreclosed  by  the  administrator  and  the  proceeds  distributed.4 

(4)  Delivery  of  Mortgage.  — A  mere  delivery  of  the  mortgage  instrument 
may  amount  to  an  assignment  in  equity,5  and  it  will  most  undoubtedly  have 
this  effect  where  in  addition  to  this  the  secured  indebtedness  is  assigned  to 
the  same  person.6 

(5)  Effect  of  Assignment  of  Secured  Indebtedness.  — In  equity  it  is  well 
established  that  an  assignment  of  the  bond,  note,  or  indebtedness  to  secure 
which  the  mortgage  was  given  carries  with  it  as  an  incident  the  mortgage 
itself  without  any  necessity  for  a  formal  assignment,  or  at  the  ve  y  least 
makes  the  mortgagee  a  mere  trustee  of  the  legal  title  for  the  benefit  of  his 
assignee.7    And  similarly  where  a  portion  of  the  debt  secured  is  assigned,  or 


Edwards,  11  Minn.  22.  See  also  Gale  v.  Bat- 
tin,  12  Minn.  287. 

1.  Swan  v.  Yaple,  35  Iowa  248;  McCammant 
v.  Roberts,  87  Tex.  241. 

2.  Murdock  v.  Chapman,  9  Gray  (Mass  )  156. 

3.  Irregular  or  Void  Sale  under  Mortgage.  — 
Brobst  v.  Brock,  10  Wall.  (U.  S.)  519;  Taylor 
v.  Agricultural,  etc.,  Assoc.,  68  Ala.  220,; 
Holmes  v.  Turner's  Falls  Co.,  142  Mass.  590; 
Johnson  v.  Sandhoff,  30  Minn.  197;  Salvage 
v.  Haydock,  68  N.  H.  484;  Hussey  v.  Hill, 
120  N.  Car.  312,  58  Am.  St.  Rep.  789;  Stark  v. 
Brown,  12  Wis.  572,  78  Am.  Dec.  762;  Moore 
v.  Cord,  14  Wis.  213.  See  also  Sawyers  v. 
Baker,  77  Ala.  461;  Smithson  Land  Co.  v. 
Brautigam,  16  Wash.  174.  But  compare  Doe 
v.  McLoskey,  1  Ala.  708;  Olmsted  v.  Elder,  5 
N.  Y.  144,  reversing  2  Sandf.  (N.  Y.)  325. 

4.  Order  of  Court.  —  Ford  v.  Smith,  60  Wis. 
222. 

5.  Delivery.  —  Ex  p.  Smith,  2  Deac.  &  C.  271 ; 
Hutchings  v.  Low,  13  N.  J.  L.  246;  Galway 
v.  Fullerton,  17  N.  J.  Eq.  389;  Kamena  v. 
Huelbig,  23  N.  J.  Eq.  78;  Harris  v.  Cook,  28 
N.  J.  Eq.  345;  Demon  v.  Cole,  30  N.  J.  Eq. 
244;  Flemington  Nat.  Bank  v.  Jones,  50  N.  J. 
Eq.  24.4;  Daly  v.  New  York,  etc.,  R.  Co.,  55 
N.  J.  Eq.  595,  affirmed  57  N.J.  Eq.  347 ;  Strause 
v.  Josephthal,  77  N.  Y.  622.  See  also  Morris 
Canal,  etc.,  Co.  v.  Fisher,  9  N.  J.  Eq.  667,  64 
Am.  Dec.  423;  Bowers  v.  Johnson,  49  N  Y  . 
432. 

Intention  to  Assign  Necessary.  —  Strause  v. 
Josephthal,  77  N.  Y.  622. 

Possession  Not  Prima  Facie  Evidence  of  Assign- 
ment. —  Andrcvs  v.  Powers,  35  Wis.  644. 

Presumption  Against  Assignment.  —  Bowers  v. 
Johnson,  49  N.  Y.  432. 


6.  Where    Debt    Assigned.  —  Clearwater  v. 

Rose,  1  Blackf.  (Ind.)  137;  Holliger  r.  Bates, 
43  Ohio  St.  437. 

7.  Assignment  of  Debt  Carries  Mortgage  —  E 
land.  —  Martin  v.  Mowlin,  2  Burr.  979. 

United  States.  —  Sheldon  v.  Sill,  8  How.  (U. 
S.)44i;  Carpenter  v.  Longan,  16  Wall.  (U.  S.) 
271;  Batesville  Institute  v.  Kauffman,  18  Wall. 
(U.  S.)  151;  Myers  v.  Hazzard,  4  McCrary  (U. 
S.)  94;  Winstead  v.  Bingham,  4  Woods  (U.  S.) 
510,  14  Fed.  Rep.  1;  Converse  v.  Michigan 
Dairy  Co  ,  45  Fed.  Rep.  18;  Black  v.  Reno,  59 
Fed.  Rep.  917. 

Alabama.  —  Doe  v.  McLoskey,  1  Ala.  708; 
Emanuel  Hunt,  2  Ala.  190;  Cullum  v. 
Erwin,  4  Ala.  452;  Conner  v.  Banks,  18  Ala. 
42,  52  Am.  Dec.  209;  Graham  v.  Newman,  21 
Ala.  497;  Center  v.  Planters',  etc..  Bank,  22 
Ala  743;  Welsh  v.  Phillips.  54  Ala.  309;  Prout 
v.  Hoge.  57  Ala.  28;  Lowery  v.  Peterson,  75 
Ala.  109;  O'Neal  v.  Seixas,  S5  Ala.  So;  Thomp- 
son v.  Maddux,  117  Ala.  468. 

California.  —  Ord  v.  McKee,  5  Cal.  51s; 
Bennett  v.  Solomon,  6  Cal.  135;  Adler  v.  Sar- 
gent, 109  Cal  42. 

Colorado.  —  Fassett  v.  Mulock,  5  Colo  466. 

Connecticut.  —  Lawrence  v.  Knap,  I  Root 
(Conn.)  248,  1  Am.  Dec.  42;  Jones  v.  Quinni- 
piack  Bank,  29  Conn.  25. 

Florida.  —  Stewart  v.  Preston,  1  Fla.  10,  44 
Am.  Dec.  621. 

Georgia.  —  Roberts  v.  Mansfield,  32  Ga.  22S; 
Planters'  Bank  v.  Prater,  64  Ga.  609;  Van 
Pell  v.  Hurt,  97  Ga.  660;  National  Bank  v. 
Exchange  Bank,  no  Ga.  692.  See  also  Mur- 
ray v.  Jones,  50  Ga.  119. 

Illinois.  —  Ryan  v.  Dunlap,  17  111.  40,  63 
Am.  Dec.  334;  Reavis  v.  Fielden,  18  111.  77; 
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Lucas  v.  Harris,  20  III.  166;  Sargent  v.  Howe, 
21  111.  148;  Vansant  v.  Allmon,  23  111.  30; 
Tillson  v.  Moulton,  23  111.  648;  Herring  v. 
Woodhull,  29  111.  92,  81  Am.  Dec  296;  Pardee 
v.  Lindley,  31  111.  174,  83  Am.  Dec.  219;  Olds 
v.  Cummings,  31  111,  188;  Fortier  v.  Darst,  31 
111.  212;  Mapps  v.  Sharpe,  32  III.  13;  Wayman 
v.  Cochrane,  35  111.  152,  Edgerton  v.  Young, 
43  III,  464;  Gaff  v.  Harding,  48  III.  148;  Ham- 
ilton v.  Lubukee,  51  111  415,  99  Am.  Dec.  562; 
Mason  v.  Ainsworlh,  58  111.  163;  Kleeman  v. 
Fristie,  63  111.  482;  White  v.  Sutherland,  64 
111.  181;  Worcester  Nal.  Bank  v.  Cheeney,  87 
111.  602;  Ogle  v.  Turpin,  102  111.  148;  Miller  v. 
Larned,  103  III.  563;  Towner  v.  McClelland, 
no  111.  542;  Union  Mut.  L.  Ins.  Co.  v.  Slee, 
123  111.  57;  Barrett  v.  Hinckley,  124  111.  32,  7 
Am.  St.  Rep.  331;  Fountain  v.  Bookslaver, 
141  111.  461;  Himrod  v.  Gilman,  147  111.  293, 
affirming  44  111.  App.  516;  Huiuble  v.  Curtis, 
160  111.  193,  affirming  57  111.  App.  513;  Crassly 
v.  Reinback,  4  111.  App.  341;  Magloughlin  v. 
Clark,  35  111.  App.  252;  Elgin  City  Banking 
Co.  v.  Cenier,  83  111.  App.  405. 

Indiana. — Clearwater  v.  Rose,  I  Blackf. 
(Ind.)  137;  Slaughter  v.  Foust,  4  Blackf.  (Ind.) 
379;  Blair  v.  Bass,  4  Blackf.  (Ind.)  539;  Bur- 
ton v.  Baxter,  7  Blackf  (Ind.)  297;  McCormick 
v.  Digby,  8  Blackf.  (Ind.)  99;  Hough  v.  Os- 
borne, 7  Ind.  140;  French  v.  Turner,  15  Ind. 
59;  Garrett  v.  Puckett,  15  Ind.  485;  Gower  v. 
Howe,  20  Ind.  396;  Sample  7/.  Rowe,  24  Ind. 
208;  Fletchers.  Holmes,  32  Ind.  497;  Hubbard 
v.  Harrison,  38  Ind.  323;  Gabbert  v.  Schwartz, 
69  Ind.  450;  Bayless  v.  Glenn,  72  Ind.  5; 
Reeves  v.  Hayes,  95  Ind.  521;  Thomson  v. 
Madison  Bldg.,  etc.,  Assoc  ,  103  Ind.  279; 
Parkhurst  v.  Watertown  Steam  Engine  Co., 
107  Ind.  594;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Talbot,  113  Ind.  373,  3  Am.  St.  Rep.  655.  See 
also  Johnson  v.  Cornelt,  29  Ind.  59;  Citizens 
State  Bank  v.  Julian,  153  Ind.  655. 

Iowa.  Wood  Sands,  4  Greene  (Iowa) 
214;  Crow  v.  Vance,  4  Iowa  434;  Grapen- 
gether  v.  Fejervary,  9  Iowa  163,  74  Am.  Dec. 
336;  Rankin  v.  Major,  9  Iowa  297;  Pope  v. 
Jacobus,  10  Iowa  262;  Sangster  v.  Love,  n 
Iowa  580;  Indiana  Stale  Bank  v.  Anderson, 
14  Iowa  544,  83  Am.  Dec.  390;  Swan  v.  Yaple, 
35  Iowa  248;  Preston  v.  Case,  42  Iowa  549; 
Updegraft7A  Edwards,  45  Iowa  513;  Walker  v. 
Schreiber,  47  Iowa  529;  Vandercook  v.  Baker, 

48  Iowa  199;  Brayley  v.  Ellis,  71  Iowa  155; 
Morgan  v.  Kline,  77  Iowa  681;  Jenks  r.  Shaw, 
99  Iowa  604,  61  Am.  St.  Rep.  256.  See  also 
Bremer  County  Bank  v.  Eastman,  34  Iowa 
392. 

Kansas.  —  Kurtz  v.  Sponable,  6  Kan.  395; 
Perkins  v.  Matteson,  40  Kan.  165;  Mutual 
Ben.  L.  Ins.  Co.  v.  Huntington,  57  Kan.  744; 
Robinson  Female  Seminary  v.  Campbell,  60 
Kan.  60. 

Kentucky.  —  Miles  v.  Gray,  4  B.  Mon.  (Ky.) 
417;  Walier  v.  Tate,  4  B.  Mon.  (Ky.)  529; 
Burdeit  v.  Clay,  8  B.  Mon.  (Ky.)  287. 

Louisiana. — Scott  v.  Turner,  15  La.  Ann. 
346;  Gardner  v.  Maxwell,  27  La.  Ann.  561; 
Millar  v.  Cappell,  36  La.  Ann.  264;  Forstall's 
Succession,  39  La.  Ann.  1052;  Gumbel  v. 
Boyer,  46  La.  Ann.  762;  Perkins  v.  Gumbel, 

49  La.  Ann.  653.  See  also  Burns  v.  Naughton, 
24  La.  Ann.  477. 

Maine.  —  Vose  v.  Handy,  2  Me.  322,  11  Am. 


Dec.  101;  Holmes  v.  French,  70  Mc.  341; 
Jordon  v.  Cheney,  74  Me.  359. 

Maryland.  —  Byles  v.  Tome,  39  Md.  461; 
Chilton  v.  Brooks,  71  Md.  445.  See  also  Hewell 
v.  Coulbourn,  54  Md.  59;  Demuth  v.  Old 
Town  Bank,  85  Md.  315,  60  Am.  St.  Rep.  322. 

Alassachuselts.  —  Wokott  v.  Winchester,  15 
Gray  (Mass.)  461;  Young  v.  Miller,  6  Gray 
(Mass.)  152;  Morris  v.  Bacon,  123  Mass.  58,  25 
Am.  Rep.  17;  Belcher  v.  Costello,  122  Mass. 
189;  Barnes  v.  Boardman,  149  Mass.  106.  See 
also  Crane  v.  March,  4  Pick.  (Mass.)  131,  16 
Am.  Dec.  329;  Sturtevant  v.  Jaques,  14  Allen 
(Mass.)  523;  Parsons  v.  Welles,  17  Mass.  419; 
Andrews  v.  Fiske,  101  Mass.  422. 

Michigan.—  Cooper  v.  Ulmann,  Walk. (Mich.) 
251:  Dougherty  v.  Randall,  3  Mich.  581; 
Martin  v.  McReynolds,  6  Mich.  70;  Briggs  v. 
Hannowald,  35  Mich.  474.  See  also  Adair  v. 
Adair,  5  Mich.  204,  71  Am.  Dec.  779;  Lilli- 
bridge  v.  Tregent,  30  Mich.  105;  Nelson  v. 
Ferris.  30  Mich  497. 

Mississippi.  —  Dick  v.  Mawry,  9  Smed.  &  M. 
(Miss.)  448;  Henderson  v.  HerroJ.io  Smed.  & 
M.  (Miss.)  631;  Lewis  v.  Starke,  10  Smed.  & 
M.  (Miss.)  120;  Murrell  v.  Jones,  40  Miss.  565; 
Holmes  v.  McGintv,  44  Miss.  94;  Gabbert  v. 
Wallace,  66  Miss.  618.  See  also  Clark  v.  Wil- 
son, 53  Miss.  119. 

Missouri.  —  Laberge  v.  Chauvin,  2  Mo.  179; 
Chappell  v.  Allen,  38  Mo.  213;  Potter  v. 
Stevens,  40  Mo.  229;  Logan  v.  Smith,  62  Mo. 
455;  Goodfellow  v.  Stillwell,  73  Mo.  19;  Bell 
v.  Simpson,  75  Mo.  485;  Joerdens  v.  Schrimpf, 
77  Mo.  383;  Boatmen's  Sav.  Bank  v.  Grewe, 
84  Mo.  477;  Lee  v.  Clark,  89  Mo.  553;  Hager- 
man  v.  Sutton,  91  Mo.  519;  Patterson  v.  Booth, 
103  Mo.  402;  Mauch  Chunk  First  Nat.  Bank 
u.  Rohrer,  138  Mo.  369;  De  Laureal  v.  Kemper, 
9  Mo.  App.  77;  Smith  v.  Mohr,  64  Mo.  App. 
39,  2  Mo.  App.  Rep.  914. 

Montana.  —  Hull  v.  Diehl,  21  Mont.  71. 

Nebraska.  —  Kuhns  v.  Bankes,  15  Neb.  92; 
Studebaker  Bros.  Mfg.  Co.  v,  McCargur,  20 
Neb.  500;  Greeley  State  Bank  v.  Line,  50 
Neb,  434;  Anderson  v.  Kreidler,  56  Neb.  171. 

New  Hampshire. — Southerin  v.  Mendum,  5 
N.  H.  420;  Smith  v.  Moore,  it  N.  H.  55; 
Rigney  v.  Lovejoy,  13  N.  H.  247;  Whittemore 
v.  Gibbs,  24  N.  H.  484;  Page  v.  Pierce,  26  N. 
H.  317;  Downer  v.  Button,  26  N.  H.  338; 
Blake  v.  Williams,  36  N.  H.  39;  Wheeler  v. 
Emerson,  45  N.  H.  527;  Paige  v.  Chapman,  58 
N.  H.  333;  Quimby  v.  Williams,  67  N.  H.  489, 
68  Am.  St.  Rep.  685.  See  also  Wilson  v. 
Kimball,  27  N.  H.  300;  Ladd  v.  Wiggin,  35  N. 
H.  421. 

New  Jersey.  —  Den  v.  Dimon,  10  N.  J.  L.  156; 
Galway  v.  Fullerton,  17  N.  J.  Eq.  389;  Harris 
v.  Cook,  28  N.  J.  Eq.  345;  Denton  v.  Cole,  30 
N.  J.  Eq.  244;  Ferry  v.  Meckert,  32  N.  J.  Eq. 
38;  Mulford  v.  Peterson,  35  N.  J.  L.  127.  See 
also  Magie  v.  Reynolds,  51  N.  J.  Eq.  113. 

iVew  York.  —  Fitch  7'.  McDowell,  145  N.  Y. 
498;  Gould  z.  Marsh,  1  Hun  (N.  Y.)  566;  Rose 
v.  Baker,  13  Barb.  (N.  Y.)  230;  Parmelee  v. 
Dann,  23  Barb.  (N.  Y.)  461;  Langdon  v.  Buel, 
9  Wend.  (N.  Y.)  80;  Green  ».  Hart,  r  Johns. 
(N.  Y.)  580;  Jackson  v.  Willard,  4  Johns.  (N. 
Y.)  42;  Prescolt  v.  Hull,  17  Johns.  (N.  Y.)  284; 
Eveitson  v.  Eiooth,  19  Johns.  (N.  Y.)  486; 
Neilson  v.  Blight,  1  Johns.  Cas.  (N.  Y.) 
205;  Johnson  v.  Hart,  3  Johns.  Cas.  (N.  Y.) 
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one  or  more  of  several  notes  or  bonds  secured  by  the  same  mortgage  are 
indorsed  and  delivered,  this  carries  with  it  a  corresponding  portion  of  the 
mortgage  security.1    And  this  is  true  even  although  at  the  time  of  the  assign- 


322;  Jackson  v.  Blodget,  5  Cow.  (N.  Y.)  202; 
Pattison  v.  Hull,  9  Cow.  (N.  Y.)  747;  Cooper 
v.  Newland,  (Supm.  Ct.  Gen.  T.)  17  Abb.  Pr. 
(N.  Y.)  342;  Andrews  v.  Townshend,  56  N.  Y. 
Super.  Ct.  140;  Matter  of  Falls,  (Surrogate 
Ct.)  31  Misc.  (N.  Y.)  658.  See  also  Merritt  z: 
Bartholick,  36  N.  Y.  44. 

North  Carolina,  —  Hyman  v.  Devereux,  63 
N.  Car.  624;  Williams  v.  Teachey,  85  N.  Car. 
402;  Jenkins  v.  Wilkinson,  113  N.  Car.  532. 
See  also  Hussey  v.  Hill,  120  N._Car.  3T2,  58 
Am.  St.  Rep.  789. 

North  Dakota.  —  See  Henniges  r\.Paschke, 
9  N.  Dak.  489. 

Ohio.  —  Paine  v.  French,  4  Ohio  318;  Holli- 
ger  v.  Bates,  43  Ohio  St.  437;  Kernohan  v. 
Manss,  53  Ohio  St.  118. 

Oregon.  —  Watson  v.  Dundee  Mortg.,  etc., 
Co.,  12  Oregon  474. 

Pennsylvania.  —  Partridge  v.  Partridge,  38 
Pa.  St.  78;  Dubois's  Appeal,  38  Pa.  St.  231,  80 
Am.  Dec.  478;  Donley  :•.  Hays,  17  S.  &  R. 
(Pa.)  400. 

South  Carolina.  —  Muller  v.  Wadlington,  5  S. 
Car.  342;  Cleveland  v.  Coins,  10  S.  Car.  224; 
Walker  v  Kee,  14  S.  Car.  142. 

South  Dakota.  —  Parker  v.  Randolph,  5  S. 
Dak.  549. 

Tennessee.  —  Frame  v.  Tabler,  (Tenn.  Ch. 
1898)  52  S.  W.  Rep.  1014. 

Texas.  —  Henderson  v.  Pilgrim,  22  Tex.  464; 
Perkins  v.  Sterne,  23  Tex.  s6r,  76  Am.  Dec. 
72;  Van  Burkleo  v.  Southwestern  Mfg.  Co., 
(Tex.  Civ.  App.  1896)  39  S.  W.  Rep.  1085. 

Utah.  —  Donaldson  v.  Grant,  15  Utah  231. 

Vermont.  —  Lang  Jon  v.  Keith,  9  Vt.  299; 
Pratt  v.  Bennington  Bank,  10  Vt.  293,  33  Am. 
Dec.  201;  Keyes  v.  Wood,  21  Vt.  331;  Belding 
v.  Manly,  21  Vt.  550;  Nash  v.  Kelley,  50  Vt. 
425;  Torrey  v.  Deavitt,  53  Vt.  331;  Blair  v. 
White,  61  Vt.  no.  See  also  King  v.  Harring- 
ton, 2  Aik.  (Vt.)  33,  16  Am.  Dec.  675. 

Virginia.  —  Stimpson  v.  Bishop,  82  Va.  190. 

West  Virginia.  —  See  Jenkins  v.  Hawkins, 
34  W.  Va.  799. 

Wisconsin.  —  Fisher  v.  Otis,  3  Chand.  (Wis.) 
83;  Martineau  v.  McCollum,  4  Chand.  (Wis.) 
153;  Croft  v.  Bunster,  9  Wis.  503;  Blunt  z\ 
Walker,  n  Wis.  334,  78  Am.  Dec.  709;  Rice  z>. 
Cribb,  12  Wis.  179;  Andrews  v.  Hart,  17  Wis. 
297;  Bange  v.  Flint,  25  Wis.  544;  Brinkman 
v.  Jones,  44  Wis.  498;  Woodruff  v.  King,  47 
Wis.  261;  Potter  v.  Stransky,  48  Wis.  235; 
Franke  v.  Neisler,  97  Wis.  364;  Fred  Miller 
Brewing  Co.  v.  Manasse,  99  Wis.  99,  67  Am. 
St.  Rep.  854. 

See  also  the  title  Assignments,  vol.  2,  p. 
1086. 

At  Law  the  Rule  Is  Otherwise.  —  Olds  v.  Cum- 
mings,  31  111.  188;  Grassly  v.  Reinback,  4  111. 
App.  341;  Dwinel  v.  Perley,  32  Me.  197;  War- 
ren v.  Homestead,  33  Me.  256;  Stone  v.  Locke, 
46  Me.  445;  Warden  v.  Adams,  15  Mass.  233; 
Parsons  v.  Welles,  17  Mass.  419.  See  also 
the  title  Assignments,  vol.  2,  p.  1085. 

Note  Assigned  Must  Be  That  to  Secure  Which 
Mortgage  Was  Given.  —  Fitch  v.  McDowell,  145 
N.  Y.  498. 


1.  Assignment  of  Portion  of  Deht  —  Alabama. 
—  Knight  v.  Ray,  75  Ala.  383;  Brewer  v. 
Atkeison,  121  Ala.  410,  77  Am.  St.  Rep.  64. 

Arkansas.  —  Penzel  v.  Brookmire,  51  Ark. 
105,  14  Am.  St.  Rep.  23. 

California.  —  Phelan  v.  Olney,  6  Cal.  478; 
Grattan  v.  Wiggins,  23  Cal.  16. 

Connecticut.  —  Smith  v.  Stevens,  49  Conn. 
181. 

Illinois.  —  Herring  v.  Woodhull,  29  111.  92, 
81  Am.  D?c.  296;  Walker  v.  Dement,  42  111. 
272;  Magloughlin  v.  Clark,  35  111.  App.  252. 
See  also  Humphreys      Morton,  100  111.  592. 

Indiana.  — State  Bank  v.  Tweedy,  8  Blackf. 
(Ind.)  447,  46  Am.  Dec.  486;  Gower  v.  Howe, 

20  Ini.  396;  Peoples  Sav.  Bank  v.  Finnev,  63 
Ind.  460;  Doss  v.  Ditmars,  70  Ind.  451;  Shaw 
v.  Newsom,  78  Ind.  335;  Carithers  v.  Stuart, 
87  Ind.  424;  Morrow  v.  LT.  S.  Mortgage  Co., 
96  Ind.  21;  Parkhurst  v.  Watertown  Steam 
Engine  Co.,  107  Ind.  594;  Horn  r.  Bennett, 
135  Ind.  15S. 

Iowa.  —  Grapengether  v.  Fejervary,  9  Iowa 
163,  74  Am.  Dec.  336;  Rankin  v.  Major,  9 
Iowa  297;  Hinds  z.  Mooers,  11  Iowa  211; 
Sangster  v.  Love,  n  Iowa  580;  Morgan  s. 
Klins,  77  Iowa  681. 

Kansas.  —  Champion  v.  Hartford  Invest. 
Co.,  45  Kan.  103. 

Louisiana.  —  Laplace  v.  Laplace,  43  La.  Ann. 
284;  Ventress  v.  His  Creditors,  20  La.  Ann. 
359.  See  also  Gumbel  v.  Boyer,  46  La. 
Ann.  1499. 

Massachusetts. —  Norton  v.  Palmer,  142  Mass. 
433-  . 

Michigan.  —  Cooper  v.  Ulmann,  Walk. 
(Mich.)  251;  Jennings  v.  Moore,  83  Mich.  231, 

21  Am.  St.  Rep.  601. 

Minnesota.  —  Solberg  v.  Wright.  33  Minn. 
224. 

Mississippi.  —  Henderson  v.  Herrod,  10 
Smed.  &  M.  (Miss.)  631. 

Missouri. — Anderson   v.  Baumgartner,  27 

Mo.  80. 

Nebraska.  —  Studebaker  Bros.  Mfg.  Co.  r. 
McCargur,  20  Neb.  500;  Harman  v.  Barhydi, 
20  Neb.  625;  Todd  v.  Cremer,  36  Neb.  430; 
State  Bank  v.  Mathews,  45  Neb.  659,  50  Am. 
St.  Rep.  565;  New  England  L.  &  T.  Co.  v. 
Robinson,  56  Neb.  50,  71  Am.  St.  Rep.  657; 
Whitney  v.  Lowe,  59  Neb.  87.  See  also 
Whipple  v.  Fowler,  41  Neb.  675. 

New  Hampshire.  —  1  age  v.  Pierce,  26  N.  H. 
317;  Johnson  v.  Brown,  31  N.  II.  405. 

New  Jersey.  —  Stevenson  v.  Black,  1  N.  J. 
Eq.  33S. 

New  York.  —  Pattison  v.  Hull,  9  Cow.  (N. 
Y.)  747- 

Ohio. — Swartz  v.  Leist,  13  Ohio  St.  419; 
Anderson  v.  Sharp,  44  Ohio  St.  260;  Kernohan 
v.  Manss,  53  Ohio  St.  118. 

Pennsylvania.  —  Hancock's  Appeal,  34  Pa. 
St.  155;  McLean's  Appeal.  103  Pa.  St.  255; 
Patrick's  Appeal,  105  Pa.  St.  356;  Thayer's 
Appeal,  (Pa.  1887)  9  Atl.  Rep.  498. 

South  Carolina.  —  Gordon  r\  Hazzard,  32  S. 
Car.  351,  17  Am.  St.  Rep.  S57. 

Vermont. —  Keyes  v.  Wood,    21    Vt.  331; 
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ment  of  the  debt  the  assignee  was  ignorant  of  the  existence  of  the  mortgage.1 
Contrary  Intent  or  Equity.  —  Of  course  these  rules  do  not  apply  where  a  differ- 
ent intent  of  the  parties  is  apparent,2  or  where  there  is  an  express  agreement 
or  controlling  equity  to  the  contrary.3 

(6)  Effect  of  Assignment  of  Mortgage  Without  Secured  Indebtedness.  —  It  is 
the  general  rule  that  a  mortgage  cannot  pass  without  a  transfer  of  the  debt  to 
secure  which  it  was  given,*  and  therefore  art  attempted  assignment  of  the 
mortgage  without  any  assignment  or  transfer  of  the  secured  indebtedness  is 
usually  considered  an  absolute  nullity ;  5  for  the  indebtedness  is  not  considered 
as  passing  by  a  bare  transfer  of  the  mortgage  6  unless  there  is  something  more 


Blair  v.  White,  6i  Vt.  no;  Bartlett  v.  Wade, 
66  Vt.  629.  Compare  Langdon  v.  Keith,  9  Vt. 
299. 

Virginia.  —  McClintic  v.  Wise,  25  Gralt. 
(Va.)  448,  18  Am.  Rep.  694. 

Washington.  —  Aberdeen  First  Nat.  Bank  v. 
Andrews.  7  Wash.  261,  38  Am.  St.  Rep.  885. 

Transfer  of  Interest  Coupon.  —  The  detaching 
of  an  interest  cojpon  from  a  bond,  by  the 
owner  thereof,  and  transferring  it  to  a  third 
party,  operate  as  an  assignment  pro  tanto  of 
the  mortgage  which  secures  the  entire  debt. 
New  England  L.  &  T.  Co.  v.  Robinson,  56 
Neb.  50,  71  Am.  St.  Rep.  657. 

An  Assignment  of  a  Judgment  obtained  for  a 
portion  of  a  debt  carries  with  it  a  pro  tanto  in- 
terest in  a  mortgage  by  which  the  debt  is 
secured.  Pattison  :■.  Hull,  9  Cow.  (N.  Y.) 
747- 

An  Indorsement  to  Two  Persons  ol  a  note  se- 
cured by  mortgage  entitles  each  to  one-half  of 
the  mortgage  securily  and  no  more.  Herring 
r,  Woodhull,  29  111,  92,  81  Am.  Dec.  296. 

A  Mortgagee  May  Assign  All  His  Interest  in 
the  mortgaged  premises  as  security  for  the 
payment  of  one  or  more  of  tne  mortgage  notes. 
Wright  v.  Parker,  2  Aik.  (Vt.)  212;  Langdon 
v.  Keith,  9  Vt.  299. 

1.  Assignee  Ignorant  of  Existence  of  Mortgage. 
—  Fitch  v.  McDowell,  145  N.  Y.  498. 

2.  Different  Intent  Apparent.  —  Lowery  v. 
Peterson,  75  Ala.  109;  Graham  v.  Newmann, 
21  Ala.  497. 

3.  Express  Agreement  or  Controlling  Equity  to 
the  Contrary. —  Champion  v.  Hartford  Invest. 
Co.,  45  Kan.  103;  Cooper  v.  Ulmann,  Walk. 
(Mich.)  251;  Brinkman  v.  Jones,  44  Wis.  498. 

4.  Mortgage  Not  Assignable  Without  Debt.  — 
Doe  v.  McLoskey,  1  Ala.  708:  Peters  v.  James- 
town Bridge  Co.,  5  Cal.  334,  63  Am.  Dec.  134; 
Thayer  v.  Campbell,  9  Mo.  380;  Ellison  v. 
Daniels,  n  N.  H.  274;  Page  v.  Pierce,  26  N. 
H.  317. 

The  Mortgagee  May  Relinquish  the  Possession 
to  a  third  person  by  contract,  at  any  time, 
until  the  debt  is  paid.  See  Doe  v.  McLoskey, 
1  Ala.  708. 

5.  Assignment  of  Mortgage  Without  Debt  a 
Nullity  —  United  States. — Carpenter  v.  Lon- 
gan,  16  Wall.  (U.  S.)  271. 

Alabama.  —  Doe  v.  McLoskey,  1  Ala.  737. 

California.  —  Peters  Jamestown  Bridge 
Co.,  5  Cal.  334,  63  Am.  Dec.  134. 

Connecticut.  —  Bulkley  v.  Chapman,  9 
Conn.  5. 

Florida.  — Jordan  v.  Sayre,  24  Fla.  I,  29  Fla. 
100. 

Indiana.  —  Hough  v.  Osborne,  7  Ind.  140; 
Johnson  v,  Cornett,  29  Ind.  59,  distinguishing 


Givan  v.  Doe,  7  Blackf.  (Ind.)  210.  See  also 
Blair  v.  Bass,  4  Blackf.  (Ind  )  539. 

Missouri.  — Thayer  v.  Campbell,  9  Mo.  280. 

New  Hampshire. — Southerin  v.  Mendum, 
5  N.  H.  420;  Bell  v.  Morse,  6  N.  H.  205; 
Ellison  v.  Daniels,  n  N.  H.  274;  Rigney  v. 
Lovejoy,  13  N.  H.  247;  Smith  v.  Smith,  15  N. 
H.  64;  Weeks  v.  Eaton,  15  N.  H.  145;  Dear- 
born v.  Taylor,  18  N.  H.  153;  Hobson  v.  Roles, 
20  N.  H.  41. 

New  Jersey.  —  Devlin  v.  Collier,  53  N.  J.  L. 
422;  Johnson  v.  Clarke,  (N.  J.  1894)  28  Atl. 
Rep.  558. 

New  York.  —  Merritt  v.  Bartholick.  36  N. 
Y.  44;  Larned  v.  Donovan,  (Supm.  Ct.  Spec. 
T.)  31  Abb.  N.  Cas.  (N.  Y.)  308;  Cooper  v. 
Newland,  (Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N. 
R.)  342;  Campbell  z\  Burch.  1  Lans.  (N.  Y.) 
178;  Bloomingdale  v.  Bowman,  (Supm.  Ct. 
Gen.  T.)  4  N.  Y.  Supp.  60,  51  Hun  (N.  Y.)  639. 

A  Subsequent  Delivery  of  the  Notes  Secured 
may  make  the  assignment  effective.  Dudley 
v.  Cadwell,  19  Conn.  218. 

Where  the  Mortgagee  Has  Possession  by  virtue 
of  his  mortgage,  or  where  the  mortgagee  is 
not  in  possession  but  the  condition  has  been 
broken,  a  conveyance  or  assignment  of  the 
mortgaged  premises  would  be  valid  to  transfer 
the  mortgagee's  right  of  possession.  Pickett 
v.  Jones,  63  Mo.  195. 

Separation  of  Debt  and  Security  by  Agreement. 

—  Campbell  v.  Buret,  1  Lans.  (N.  Y.)  178. 

6.  Assignment  of  Mortgage  Does  Not  Carry  In- 
debtedness.—  Carter  v.  Bennett,  4  Fla.  283, 
Webb  v.  Flanders,  32  Me.  175;  Ellison  v. 
Daniels,  n  N.  H.  274;  Cooper  v.  Newland, 
(Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  343; 
Kernohan  v.  Manss,  53  Ohio  St.  118;  Cleve- 
land v.  Cohrs,  10  S.  Car.  224.  See  also  Smith 
v.  Smith,  15  N.  H.  55;  Weeks  v.  Eaton,  15 
N.  H.  145 ;  King  v.  Harrington,  2  Aik.  (Vt.)  33, 
16  Am.  Dec.  675.  But  see  contra,  Jones  v. 
Gibbon5;,  9  Ves.  Jr.  407;  Tubman  v.  Lovve- 
kamp,  43  Md.  318. 

Texas  View  —  Assignee  Takes  Beneficial  Inter- 
est.—  A  ttansfer  of  a  mortgage  without  a 
transfer  of  the  notes  is  not  an  absolute  nullity, 
but  should  be  held,  as  against  the  assignor,  to 
vest  in  the  assignee  a  beneficial  interest  in  the 
debt  and  the  property  mortgaged,  subject,  of 
course,  to  the  rights  of  any  third  person  who 
may  hold  the  notes.  Cohen  v.  Grimes,  18 
Tex.  Civ.  App.  327. 

Kentucky  View  —  Assignment  of  Part  of  Debt. 

—  In  Stockton  v.  Johnson,  6  B.  Mon.  (Ky.)4o8, 
the  court  said  that,  conceding  that  in  an  ordi- 
nary case  the  assignment  of  a  mortgage  made 
to  secure  the  payment  ot  a  note  or  notes 
might  be  deemed  and  taken  as  an  assignment 
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to  show  an  intention  to  pass  the  indebtedness  also.1 

Trust.  —  In  a  few-  cases,  however,  the  courts,  while  fully  agreeing  that  the 
assignee  of  a  mortgage  without  the  debt  which  it  was  given  to  secure  acquired 
no  beneficial  interest  in  the  mortgage,  have  considered  that  he  might  hold  it 
in  trust  for  the  owners  of  the  debt  secured.3 

(7)  Effect  of  Payment  of  Mortgage  Debt.  —  Where  a  mortgage  debt  is  paid 
by  a  third  person  who  is  in  any  way  bound  for  the  payment  thereof  or  has  an 
interest  in  the  mortgaged  premises  to  protect,  such  payment  will  operate 
either  as  a  discharge  or  as  an  assignment  of  the  mortgage  as  may  best  subserve 
the  purposes  of  justice  and  carry  out  the  true  intent  of  the  parties.3 


of  the  notes  secured,  by  construction,  and  as 
the  means  of  giving  operation  and  effect  to  the 
assignment,  yet  the  assignment  of  a  mortgage 
together  with  the  assignment  of  three  of  the 
notes  secured  thereby  could  not  be  construed 
to  have  the  effect  of  transferring  four  other 
notes  also  secured  by  the  mortgage,  but  re- 
tained by  the  assignor. 

1.  Intention  to  Pass  Indebtedness.  —  Bulkley 
v.  Chapman,  9  Conn.  5. 

What  Amounts  to  Assignment  of  Debt.  —  See 
Baldwin  v.  Raplee,  4  Ben.  (U.  S.)  433;  Cortel- 
you  v  Jones,  (Cal,  1900)  61  Pac.  Rep.  918; 
Jordan  v.  Sayre,  24  Fla.  1;  Larned  7/.  Donovan, 
(Supm.  Ct.  Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.) 
308;  Fitts  z.  Beardsley,  (Supm.  Ct.  Gen.  T.)  8 
N.  Y.  Supp.  567 ;  Ford  v.  McDowell,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  694. 

A  Presumption  that  the  Debt  Was  Transferred 
Will  Arise  when  it  is  shown  that  the  considera- 
tion paid  for  the  mortgage  by  the  purchaser 
was  the  full  amount  of  the  debt  secured. 
Literer  v.  Huddleston,  (Tenn.  Ch.  1898)  52  S. 
W.  Rep.  1003. 

2.  Naked  Trust  Created.  —  Barrett  v.  Hinck- 
ley, 124  111.  32,  7  Am.  St.  Rep.  331;  Pope  v. 
Jacobus,  10  Iowa  262;  Swan  v.  Yaple,  35  Iowa 
248;  Bailey  v.  Gould,  Walk.  (Mich.)  478.  See 
also  Pratt  v.  Skolfield,  45  Me.  386;  Dougherty 
r.  Randall,  3  Mich.  581. 

Assignment  of  Mortgage  with  Portion  of  Secured 
Indebtedness.  —  Bryant  v.  Dam  in,  6  Gray 
(Miss.)  564. 

3.  Effect  of  Payment.  — England.  —  Liquida- 
tion Estates  Purchase  Co.  v.  Willoughby,  (1896) 
1  Ch.  726,  65  L.  J.  Ch.  486,  74  L.  T.  N.  S.  228. 

United  States.  —  U.  S.  Bank  v.  Peter,  13  Pet. 
(U.  S.)  123;  Dodge  v.  Fuller,  2  Flipp.  (U.  S.)6o:„ 

California. —  Guy  v.  Uprey,  16  Cal.  195,  76 
Am.  Dec.  518;  Matzen  v.  Shaeffer,  65  Cal.  81; 
Shaffer  v.  McCloskey,  101  Cal.  576;  Hines  v. 
Ward,  131  Cal.  115 ;  Dar rough  v.  Herbert  Kraft 
Co.  Bank.  125  Cal.  274.  See  also  Swift  v. 
Kraemer,  13  Cal.  526,  73  Am.  Dec.  603. 

Florida.  —  McMahon  v.  Russell,  17  Fla.  698. 

Illinois.  — Goodbody  v.  Goodbody,  95  111.  456. 

Indiana.  —  Howe  v.  Woodruff,  12  Ind.  214. 

Iowa.  —  Murray  v.  Catlett,  4  Greene  (Iowa) 
108.    See  also  White  v.  Hampton,  13  Iowa  259. 

Maine.  —  Carll  v.  Butman,  7  Me.  102; 
Thompson  v.  Chandler,  7  Me.  377;  Pool  z: 
Hathaway,  22  Me.  85;  Hatch  v.  Kimball,  16 
Me.  146;  Given  v.  Marr,  27  Me.  212;  Shepard 
v.  Adams,  32  Me.  65.  See  also  Holden  v. 
Pike,  24  Me.  427. 

Maryland.  —  Polk  v.  Reynolds,  31  Md.  106; 
Dircks  v.  Logsdon,  59  Md.  173. 

Massachusetts.  —  Evans  v.  Kimball,  1  Allen 
(Mass.)  240;   Kilborn  v.    Rotbins,    8  Allen 


(Mass.)466;  Butler  v.  Seward,  10  Allen  (Mass.) 
466;  McCabe  v.  Swap,  14  Allen  (Mass.)  188; 
Grover  v.  Thatcher,  4  Gray  (Mass.)  526;  Gib- 
son v.  Crehore,  3  Pick.  (Mass.)  475;  Barker  v. 
Parker,  4  Pick.  (Mass.)  505;  Gleason  v.  Dyke. 
22  Pick.  (Mass.)  390;  Swett  v.  Sherman,  109 
Mass.  233;  Putnam  v.  Collamore,  120  Mass. 
458;  Ryer  v.  Gass,  130  Mass.  227.  See  also 
Wade  v.  Howard,  6  Pick.  (Mass.)  492. 

Minnesota.  —  See  Hall  v.  Southwick,  27 
Minn.  234. 

Mississippi.  — O'Hara  v.  Haas.  46  Miss.  374. 

New  Hampshire.  —  Marsh  v.  Rice,  I  N.  H. 
167;  Robinson  v.  Leavitt,  7  N.  H.  73;  Bailey 
v.  Willard,  8  N.  H.  429;  Rigney  v.  Love  joy, 
13  N.  H.  247;  Heath  v.  West,  26  N.  H.  191; 
Wilson  v.  Kimball,  27  N.  H.  300;  Drew  v. 
Rust,  36  N.  H.  335;  Moore  ?/.  Beasom,  44  N. 

H.  215;  Hinds  v.  Ballou,  44  X.  H.  619;  Bacon 
v.  Goodnow,  59  N.  H.  415;  Kelly  v.  Duff,  61 
N.  H.  43c;  International  Trust  Co.  v.  Davis, 
etc.,  Mfg.  Co.,  (N.  H.  1900)46  Atl.  Rep.  1054. 
See  also  Towle  v.  Hoyt,  14  N.  H.  61 ;  Hastings 
v.  Stevens,  29  N.  H.  573;  Stanton  v.  Thomp- 
son, 49  N.  H.  272;  Holt  v.  Baker,  58  N.  H. 
276;  Green  v.  Currier,  63  N.  H.  563. 

New  Jersey.  —  Robinson  v.  Urquhart,  12  N. 
J.  Eq.  515;  Denton  v.  Cole,  30  N.  J.  Eq.  244; 
Young  ii.  Hill.  31  N.  J.  Eq.  429. 

New  York.  — Averill  v.  Taylor,  8  N.  Y.  44; 
Harbeck  v.  Vanderbill,  20  N.  Y.  395;  Champ- 
ney  v.  Coope,  32  N.  Y.  543;  Kellogg  v.  Ames, 
41  N.  Y.  263;  Johnson  v.  Zink,  51  N.  Y.  333; 
Barnes  v.  Mott,  64  N.  Y.  397;  21  Am.  Rep. 
625;  Cole  v.  Malcolm,  66  N.  Y.  363;  Tworr.bly 
v.  Cassidy,  82  N.  Y.  155;  Coles  v.  Appelby,  87 
N.  Y.  114,  affirming  22  Hun  (N.  Y.)  72;  Gans 
v.  Thieme,  93  N.  Y.  225;  Arnold  v.  Green,  116 
N.  Y.  571;  Bogert  v.  Bliss,  148  N.  Y.  194,  51 
Am.  St.  Rep.  684;  Wilcox  v.  Campbell,  35 
Hun  (N.  Y.)  254,  affirmed  106  N.  Y.  325; 
Pruyne  v.  Adams  Furniture,  etc.,  Co.,  92  Hun 
(N.  Y)  214;  Millspaugh  v.  McBiide,  7  Paige 
(N.  Y  )  509,  34  Am.  Dec.  360;  Skeel  v.  Spiaker. 
8  Paige  (N.  Y.)  182;  Matter  of  Coster,  2  Johns 
Ch.  (N.  Y.)  504;  Wallach  v.  Schulze.  22  N.  Y. 
App.  Div.  57.  See  also  Hubbell  v.  Blakeslee, 
71  N.  Y.  63;  White  v.  Knapp,  8  Paige  (N.  Y.) 
173- 

Pennsylvania.  —  Abbott  v.  Kasson,  72  Pa. 
St.  183.  See  also  Gossin  v.  Brown,  11  Pa. 
St.  527. 

Rhode  Island. — Duffy  v.  McGuiness,  13  R. 

I.  595;  Holland  v.  Citizens'  Sav.  Bank,  16  R. 
I.  734- 

South  Dakota.  —  See  Smith  v.  Commercial 
Nat.  Bank,  7  S.  Dak.  465. 

Tennessee.  —  Carter  v.  Taylor,  3  Head 
(Tenn.)  30. 
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d.  Formal  Requisites  of  Written  Assignments —  (i)  Names  of 
Parties  to  Assignment  and  Mortgage  —  (a)  Assignor.  —  The  inadvertent  omis- 
sion of  a  part  of  the  corporate  name  of  the  assignor  is  immaterial  where  the 
mortgage  gives  the  full  name  of  the  corporation,  and  the  assignment  is 
indorsed  on  the  back  of  such  mortgage,  and  it  is  clear  that  the  assignment  was 
the  act  of  the  corporation  holding  the  mortgage  and  not  of  some  other  cor- 
poration of  kindred  name,  and  the  designation  is  sufficient  to  distinguish  it 
from  other  corporations.1  Nor  is  it  any  objection  to  the  assignment  that  the 
first  names  of  several  of  the  mortgagees  are  spelled  differently  in  the  mortgage 
and  the  assignment,  if  it  appears  from  a  comparison  of  the  two  deeds  that 
the  names  are  the  same.3 

(b)  Assignee.  —  An  assignment  of  a  mortgage,  in  order  to  be  effective,  must 
contain  the  name  of  an  assignee,3  although  in  the  case  of  an  assignment  to  a 
person  in  a  particular  character  sustained  by  him  it  has  been  held  not  a  valid 
objection  to  the  assignment,  at  least  in  a  court  of  equity,  that  the  assignee 
was  not  described  therein  by  name,  provided  the  description  identified  him 
with  as  much  certainty  as  if  he  had  been  so  described.4 

(c)  Mortgagor.  —  An  assignment  of  a  mortgage  has  been  held  sufficient  to 
pass  title  thereto  where  it  identified  beyond  any  doubt  the  mortgage  which 
was  intended  to  be  assigned,  although  in  such  assignment  the  mortgage  was 
stated  to  have  been  given  by  a  junior  mortgagee  in  possession  instead  of  by 
the  mortgagor.5 

(2)  Seal.  —  It  has  been  held  not  necessary  to  the  effectiveness  of  a  written 
assignmsnt  of  a  mortgage  that  it  should  be  under  seal.6 

(3)  Witnesses.  —  An  assignment  of  a  mortgage  to  which  there  is  but  one 
attesting  witness  is  competent  proof  both  in  law  and  equity  to  show  that  the 
entire  interest  of  the  mortgagee  in  the  debt  and  security  has  been  transferred 
to  the  assignee.7  , 

(4)  Acknoivledgment.  —  An  acknowledgment  is  not  necessary  to  the  validity 
of  an  assignment  of  a  mortgage.8 

(5)  Delivery  —  (a)  Of  Assignment.  —  It  is  usually  necessary  to  the  effective- 
ness of  a  written  assignment  of  a  mortgage  that  it  shall  be  delivered,9  although 

Vermont. — Stevens  v.  Goodenough,  26  Vt.  assignment,  has  been  held  valid.    Phelps  v. 

676;  Warren  v.  Warren,  30  Vt.  530;  Downer  Sullivan,  140  Mass.  36  54  Am.  Rep.  442. 

v.  Wilson,  33  Vt.  i;  Walker  v.  King,  44  Vt.  4.  Designation  by  Character  Sustained.  —  Lady 

601;  Wheeler  v.  Willard,  44  Vt.  640;  Spauld-  Superior  v.  McNamara,  3  Barb.  Ch.  (N.  Y.)  375, 

ing  v.  Crane,  46  Vt.  292;  Ward  v.  Seymour,  49  Am.  Dec.  184. 

51  Vt.  320.  5.  Mistake  in  Name  of  Mortgagee.  —  Drury  v. 

West  Virginia.  —  McClaskey  v.  O'Brien,  16  Morse,  3  Allea  (Mass  )  445. 

W.  Va.  791.  6.  Seal  Not  Necessary.  —  Mulford  v.  Peterson, 

Wisconsin.  —  See    Morgan  v.  Hammett,  23  35  N.  J.  L.  127;  Kinna  v.  Smith,  3  N.  J.  Eq. 

Wis.  30.  14.    See  also  Kamena  v.  Huelbig,  23  N.  J. 

See  ganerally  the  title  Subrogation.  Eq.  78. 

Payment  to  Mortgagee  by  Insurance  Company  Ejectment. —  But  an  assignment  without  a 

Pursuant  to  Policy.  — ■  Badger  v.  Plans,  68  N.  H.  seal  will  not  pass  the  lands  so  as  to  entitle  the 

222.  73  Am.  St.  Rep.  572.  assignee  to  maintain    ejectment.    Kinna  v. 

Purchase  at  Sale  under  Mortgage.  —  Where  a  Smith,  3  N.  J.  Eq.  14.    See  also  Kamena  v. 

purchaser  at  a  sale  under  po.ver  in  the  mort-  Huelbig,  23  N.  J.  Eq.  78. 

gage  failed  to  pay  his  whole  bid,  he  was  held  7.  One  Attesting  Witness  Sufficient.  --  Dough- 

to  be  entitled  in  equity  to  ihe  benefit  of  the  erly  v.  Randall,  3  Mich.  581 

mortgage  security  to  the  extent  of  the  amount  8.  Acknowledgment  Not  Necessary. —  Honore 

paid  by  him.    Atkins  v.  Tutwiler,  98  Ala.  129.  v.  Wilshire,  109  111.  103;  Wilson  v  Kimball, 

1.  Omission  of  Part  of  Corporate  Name.  —  Chil-  27  N.  H.  300;  Salvage  v.  Haydock,  68  N.  H. 
ton  v.  Brooks,  71  Md.  445.  484;  Slrever   v.    Earl,  60  Hun  (N.  Y.)  528; 

2.  Different  Spelling.  —  Doe  v.  McLoskey,  1  Girardin  v.  Lampe,  5S  Wis.  267;  Lane  v. 
Ala.  708.  Duchac,  73  Wis.  646.    See  also  Livingston  v. 

3.  An  Assignee  Must  Be  Named.  —  Curtis  v.  Jones,  Harr.  (Mich.)  165;  Stieng  v.  Holyoke 
Culler,  76  Fed.  Rep.  16,  40  U.  S.  App.  233.  Water  Power  Co.,  12  Pa.  Super.  Ct  323. 

An  Assignee  Executed  in  Blank  and  delivered  9.  Necessity  for  Delivery.  —  Rankin  v.  Major, 

to  an  agent  of  the  mortgagee  who  was  orally  q  Iowa  297;  Haescig  v.  Brown,  34  Mich.  503; 

authorized  to  find  a  purchaser,  write  in  the  Fletcher  v.  Carpenter,  37  Mich.  412;  Rose  v. 

jailer's   name   as  grantee,  and  deliver   the  Kimball,  16  N.J.  Eq.  185;  Ruckman  v.  Ruck- 
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it  has  been  held  that  an  assignment  may  be  good  and  operative  in  equity 
without  actual  delivery  where  there  is  evidence  to  show  that  the  assignor 
intended  to  transfer  his  interest  in  the  mortgage.1 

(b)  Of  Mortgage.  —  A  delivery  of  the  mortgage  deed  itself  is  not,  however, 
usually  considered  necessary  to  a  valid  assignment  thereof,2  although  it  has 
been  held  that  a  parol  assignment  of  a  mortgage  accompanied  by  delivery 
of  the  mortgage  papers  will  prevail  over  a  subsequent  written  assignment  of 
the  same  mortgage.3 

e.  Presumption  of  Regularity.  —  It  has  been  considered  that  in  the 
absence  of  all  proof  upon  the  subject  a  court  would  probably  be  authorized 
to  presume  that  an  assignment  of  a  mortgage  was  legally  made,4  though  in 
another  jurisdiction  it  has  been  held  that  a  third  holder  of  a  mortgage  note 
under  indorsement  must  show  an  authentic  transfer  before  he  can  legally 
obtain  an  order  of  seizure  and  sale  of  the  property  mortgaged.* 

/.  Notice  to  Mortgagor.  —  Notice  to  the  mortgagor  is  not  necessary 
to  constitute  a  valid  assignment." 

g.  Assent  of  Assignee.  —  The  bringing  of  a  suit  by  an  assignee  to  fore- 
close the  mortgage  as  such  assignee  is  an  assent  to  the  assignment.7 

5.  Consideration  —  a.  Necessity  for. — The  question  whether  an  assign- 
ment of  a  mortgage  was  with  or  without  consideration  is  a  matter  of  no  con- 
cern to  the  mortgagor,8  except  in  so  far  as  the  want  of  it  may  enable  him  to 
make  available  against  the  assignee  defenses  or  counterclaims  of  which  he 
could  avail  himself  as  against  the  mortgagee.9  Nor  can  a  junior  mortgagee 
complain  that  an  assignment  of  a  senior  mortgage  was  without  consideration 
where  it  was  a  valid  and  unpaid  incumbrance  at  the  time  of  the  transfer. 10 
But  as  between  the  assignee  and  the  assignor  or  his  creditors  or  subsequent 
purchasers  from  him,  a  consideration  is  necessary  to  sustain  the  assignment.11 


man,  33  N.  J.  Eq.  354;  Peabody  v.  Fenton,  3 
Barb.  Ch.  (N.  YO451 ;  Weed  v.  Hewlett.  (Sapm. 
Ct.  Gen.  T.)  12  N.  Y.  Supp.  606,  58  Hun  (N. 
Y.)  611;  Pringle  v.  Pringle,  59  Pa.  St.  281; 
Croft  v.  Bunster,  9  Wis.  503. 

Delivery  to  Mortgagor  for  Benefit  of  Assignee 
Sufficient.  —  Lady  Superior  v.  McNamara,  3 
Barb,  Ch.  (N.  Y.)  375,  49  Am.  Dec.  184. 

Delivery  to  Third  Person.  —  Piper's  Estate,  11 
Phila.  (Pa.)  141,  33  Leg.  Int.  (Pa.)  228. 

A  Deed  of  Assignment  Indorsed  upon  the  Mort- 
gage, though  duly  executed  and  acknowledged, 
passes  no  interest  to  the  assignee,  where  the 
contract  under  which  the  assignment  was 
executed,  was  never  consummated,  and  the 
mortgage  never  delivered  to  the  assignee. 
Rose  v.  Kimball,  16  N.  J.  Eq.  185. 

1,  Assignment  Good  in  Equity  Without  Delivery. 
—  Aldridge  v.  Weems.  2  Gill  &  J.  (Md.)  36,  19 
Am.  Dec.  250.  See  also  Lane  v.  Duchac,  73 
Wis.  646. 

2.  Delivery  of  Mortgage  Not  Necessary.  —  Ad  1  e  r 

v.  Sargent,  109  Cal.  42;  Sangster  v.  Love,  11 
Iowa  580;  Warden  v.  Adams,  15  Mass.  233; 
Quimby  v.  Williams,  67  N.  H.  489,  68  Am.  St. 
Rep,  685.  See  also  supra,  this  section,  Effect  0/ 
Assignment  of  Secured  Indebtedness. 

Actual  or  Symbolical  Delivery  Necessary  to  Valid 
Pledge  of  Mortgage. — Sevin  v.  Caillouet,  30 
La.  Ann.  528. 

In  the  Case  of  an  Equitable  Mortgage  by  deposit 
of  title  deed,  the  deeds  are  held  by  the  equita- 
ble mortgagee  merely  as  incident  10  the  charge 
on  the  land,  and  therefore  his  parol  voluntary 
gift,  unaccompanied  by  delivery  of  the  deeds, 
cannot  pass  his  interest  in  the  property.  In  re 
Richardson,  30  Ch.  D.  396. 


3.  Brumbach  v.  McLean.  196  Pa.  St.  321. 

4.  Presumption  of  Regularity.  —  Jackson  v. 
Campbell,  5  Wend.  (N.  Y.)  572. 

6.  Assignee  Must  Show  Authentic  Transfer.  — 
Burns  v.  Naughton,  24  La.  Ann.  476. 

6.  Notice  to  Mortgagor  Not  Necessary.  —  Jones 
v.  Gibbons,  9  Ves.  Jr.  407. 

7.  What  Constitutes  Assent.  —  Lady  Superior 
v.  McNamara,  3  Barb.  Ch.  (N.  Y.)  375,  49  Am. 
Dec.  184. 

8.  Consideration  No  Concern  of  Mortgagor.  — 

Adair  v.  Adair,  5  Mich.  204,  71  Am.  Dec.  779; 
Hall  v.  Hooper,  47  Neb.  in;  Leary  v.  Leary, 
68  Wis.  662;  Whitney  v.  Traynor,  74  Wis.  289. 
See  also  Loney  v.  Courtnay,  24  Neb.  580,  and 
see  the  title  Assignments,  vol.  2,  p.  1073, 
note  4. 

A  Vendee  of  the  mortgaged  property,  who 
has  assumed  the  mortgage,  cannot  set  up  a 
lack  of  consideration  for  the  assignment 
against  the  assignee  of  the  mortgage.  Terry 
v.  Durand  Land  Co.,  112  Mich.  665. 

An  Assignment  of  a  Fraudulent  Mortgage  to 
secure  a  creditor  of  the  mortgagor  is  valid 
without  any  consideration  moving  from  the 
assignee  to  the  assignor.  Such  a  transaction 
is,  in  substance,  a  release  of  the  fraudulent 
mortgage  and  the  execution  of  anew  mortgage 
by  the  debtor  to  his  creditor.  Longfellow  :•. 
Barnard,  58  Neb.  612. 

9.  Adair  v.  Adair,  5  Mich.  204,  71  Am.  Dec. 
779- 

10.  Saenger  v.  Nightingale,  48  Fed.  Rep.  708; 
Dyer  v.  Dean,  69  Vt.  370. 

11.  Griffin  v.  Clowes,  20  Beav.  61;  Dacus  v. 
Streety,  59  Ala.  183;  Vann  v.  Marbury.  100 
Ala.  43S,  46  Am.  St.  Rep.  70;  Kursheedt  v.  Mc- 
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/;.  Sufficiency  —  Evidence.  —  Where  a  consideration  is  necessary, 
questions  as  to  the  sufficiency  thereof  and  the  evidence  necessary  to  establish 
the  same,  are  governed  by  the  general  rules  relating  to  the  subject  of  con- 
sideration, which  will  be  found  treated  elsewhere.1  It  follows  necessarily, 
however,  from  the  fact  that  the  mortgagor  or  those  claiming  under  him  are  not 
concerned  with  the  question  of  consideration,  that  they  cannot  raise  the  ques- 
tion of  sufficiency.* 

c.  Consideration  for  Mortgage.  —  It  has  been  held  that  as  the 
assignee  of  a  mortgage  stands  in  the  place  of  his  assignor,  the  defense  of  want 
of  consideration  for  the  mortgage  is  available  against  him;3  but  in  other 
jurisdictions  the  mortgage  has  been  upheld  in  the  hands  of  an  innocent  pur- 
chaser for  value  without  notice,  notwithstanding  the  fact  that  the  original 
morteaee  was  without  consideration,  *  or  that  the  consideration  therefor  had 
failed  5  or  was  illegal.6 

6.  Effect  of  Assignment  —  a.  In  General.  —  It  is  usually  considered  that 
the  effect  of  an  unqualified  assignment  of  a  mortgage  is  to  vest  in  the  assignee 
all  the  mortgagee's  interest  in  or  lien  on  the  premises.7 

Passing  Legal  Title.  —  Thus  an  assignment  of  a  mortgage  and  the  mortgage 
debt  has  been  frequently  held  to  have  the  effect  of  placing  the  legal  title  in 
the  assignee,8  although  it  has  also  been  asserted  that  the  naked  legal  estate 
remains  in  the  original  mortgagee  notwithstanding  the  assignment.9 

b.  When  Assignment  Takes  Effect.  —  An  assignment  of  a  mortgage 
takes  effect  from  its  date,10  and  cannot  have  relation  back  so  as  to  heal  or 


Cune,  (Supm.  Ct.  Gen.  T,)  20  Abb.  N.  Cas. 
(N.  Y.)  265. 

1.  Sufficiency  —  Evidence.  — See  the  title  Con. 
sideration,  vol.  6,"  p.  667.  See  also  the  fol- 
lowing cases  which  relale  peculiarly  to  assign- 
ments: Doe  v.  Roive,  4  Bing.  N.  Cas.  737,  33 
E.  C.  L.  515,  6  Scott  525;  Vann  v.  Marbury, 
100  Ala.  438,  46  Am.  St.  Rep.  70;  Russum 
Wanser,  53  Md.  92;  Cicotte  v.  Gagnier,  2  Mich. 
381;  Kinna  v.  Smith,  3  N.  J.  Eq.  14;  Mellick 
v.  Mellick,  47  N.  J.  Eq.  86;  Westervelt  v. 
Scott,  ii  N.  J.  Eq.  80;  Chancellor  v.  Bell,  45 
N.  J.  Eq.  538;  Coles  v.  Appleby,  87  N.  Y.  114, 
affirming 22  Hun(N.  Y.)  72;  Hancock's  Appeal, 
34  Pa.  St.  155;  Pryor  v.  Wood,  31  Pa.  St.  142. 
And  see  further  the  title  Assignments,  vol.  2, 
p.  1073. 

2.  Mortgagor  aul  Those  Claiming  under  Him 
Not  Concerned  with  Sufficiency.  —  See  Lovett  v. 
Dhnond,  4  Edw.  (N.  Y.)  22;  Knox  v.  Galligan, 
21  Wis.  470;  Potter  v.  Stransky,  48  Wis.  235. 

Illegal  Consideration.  —  An  assignee  of  noies 
secured  by  mortgage  is  entitled  to  foreclose 
the  mortgage  although  the  notes  were  trans- 
ferred in  consideration  of  the  purchase  of 
negro  slaves  introduced  into  the  state  in  vio 
lation  of  the  constitution.  Rowan  v.  Adams, 
Smed  &  M.  Ch.  (Miss.)  45. 

3.  Lack  of  Consideration  Available  Against  As- 
signee.—  Briggs  v.  Langford,  107  N.  Y.  680. 

4.  Bona  Fide  Assignee  Protected.  —  Croft  v. 
Bunster,  9  Wis.  503. 

6.  Campbell  v.  O'Connor,  55  Neb,  638.  See 
also  Sawyer  v.  Hirst,  7  Del.  Co.  Rep.  (Pa.)  404. 

6.  Taylor  v.  Page,  6  Allen  (Mass.)  86.  See 
generally  the  title  Purchasers  for  Value  and 
Without  Notice. 

7.  Mortgagee's  Interest  Vested  in  Assignee.  — 
Hall  v.  Redding,  13  Cal.  214;  Marcus  v.  Dyer, 
174  Mass.  64;  Hull  v.  Diehl,  21  Mont.  71; 
Southerin  *.  Mendum,  5  N.  H.  420;  Williams 
v.  Paysinger,  15  s.  Car,  171.   See  also  Con- 


necticut Mut.  L.  Ins.  Co.  v.  Talbot,  113  lnd. 
373,  3  Am.  St.  Rep.  655. 

Assignment  of  Part.  —  Where  a  mortgagee  for 
a  valuable  consideration  assigns  a  certain 
amount  of  the  mortgage  to  another,  he  ceases 
to  be  the  owner  of  the  mortgage  either  in  law 
or  in  equity  to  the  extent  of  that  amount,  and 
the  same  passes  to  the  assignee.  Strever  v. 
Earl,  60  Hun  (N.  Y.)  528. 

An  Assignment  of  a  Mortgage,  as  Security  for  a 
debt  of  the  assignor,  may  operate  as  a  mort- 
gage of  such  mortgage.  And  in  such  case  the 
assignee  holds  the  mortgage  and  the  proceeds 
and  avails  of  it  as  a  trustee  for  the  assignor 
after  what  is  due  to  him  (the  assignee)  is  paid, 
and  equity  will  not  permit  him  to  purchase 
the  premises  for  his  own  benefit  and  speculate 
therein  at  the  expense  of  his  cestui  que  trust; 
but  if  such  assignee  purchases  the  premises 
the  assignor  has  an  equity  of  redemption 
therein.  Hoyt  v.  Martense,  16  N.  Y.  231;  Slee 
v.  Manhattan  Co.,  1  Paige  (N.  Y.)  48. 

8.  Legal  Title  Passes.  —  Doe  v.  McLoskey,  1 
Ala.  708;  Welsh  v.  Phillips,  54  Ala.  309;  Dud- 
ley v.  Cadwell,  19  Conn.  218;  Russum  v.  Wan- 
ser, 53  Md.  92;  Barnes  v.  Boardman,  149  Mass. 
106;  Hoitt  v.  Webb,  36  N.  H.  158;  Pryor  v. 
Wood,  31  Pa.  St.  142.  See  also  Wiley  v.  Wil- 
liamson, 68  Me.  71;  Hills  v.  Eliot,  12  Mass. 
26,  7  Am.  Dec.  26.  Compare  Barron  v.  Barron, 
122  Ala.  194. 

Eights  of  Second  or  Third  Assignee  Coextensive 
with  Those  of  First.  —  Hoitt  v.  Webb,  36  N.  H. 
158. 

9.  Legal  Estate  Not  Transferred.  —  Cottrell  v. 
Adams,  2  Biss.  (U.  S.)  351;  Hussey  v.  Hill, 
120  N.  Car.  312,  58  Am.  St.  Rep.  7S9.  See 
also  Mason  ;\  Ainsworth,  58  111.  163;  Williams 
v.  Teachey.  85  N.  Car.  402;  Dameron  ;•.  Esk- 
ridge,  104  N.  Car.  621. 

10.  Assignment  of  Mortgage  Previously  Deposited. 
—  Where  a  mortgagee  executed  a  written  as. 
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justify  a  prior  trespass  of  the  assignee.1 

c.  Interest  of  Assignor  Other  than  as  Mortgagee.  —  When  a 
mortgagee  has  an  interest  in  the  mortgaged  premises,  other  than  his  interest 
as  mortgagee,  an  assignment  of  the  mortgage  in  common  form,  where  the 
words  used  are  "  do  assign,  transfer,  set  over  and  convey,"  "  said  mortgage 
deed,  the  real  estate  thereby  conveyed,  and  the  promissory  note,  etc.,  thereby 
secured,"  passes  only  his  interest  in  the  mortgage  and  not  his  entire  interest.2 

d.  Additional  Security  for  Debt  Held  by  Assignor.  —  An  assign- 
ment of  a  mortgage  and  the  debt  secured  thereby  will  in  equity  pass  to  the 
assignee  not  only  the  mortgage  security  but  any  additional  security  for  the 
payment  of  the  debt  which  the  mortgagee  may  have  as  connected  with 
the  mortgage,3  such  as  a  lien  on  the  amount  due  from  an  insurance  company  on 
account  of  the  destruction  of  buildings  upon  the  mortgaged  premises,4  or  a 
bond  given  by  the  mortgagor  to  rebuild  a  house  destroyed  by  fire  on  the 
mortgaged  premises,5  or  an  agreement  between  the  mortgagee  and  a  prior 
incumbrancer  that  the  mortgage  shall  constitute  a  first  lien,6  or,  it  has  been 
held,  a  bond  of  a  third  person  taken  by  the  mortgagee  after  the  assignment 
as  a  further  security  for  the  payment  of  the  amount  due  upon  the  mortgage, 
where  the  mortgagee  had  covenanted  with  the  assignee  that  the  amount  of 
the  mortgage  was  due  and  collectible.7  But  the  assignee  of  a  mortgage  can- 
not maintain  a  suit  in  his  own  name  upon  an  agreement  made  between  the 
mortgagor  and  an  assignee  of  the  mortgaged  property,  that  the  latter  will  pay 
the  mortgage  debt,  unless  such  agreement  or  covenant  is  assigned  to  him.8 

e.  Effect  of  Usury  in  Assignment.  —  A  mortgage  is  not  rendered  void 
nor  is  the  mortgagor  discharged  from  liability  thereon  because  of  a  transfer, 
assignment,  or  hypothecation  of  the  mortgage  which  is  usurious  as  between 
the  mortgagee  and  the  assignee,9  nor  does  the  selling  of  the  mortgage  for 
less  than  its  nominal  amount  vitiate  the  security,10  no  matter  how  exorbitant 
the  discount  may  be,11  and  the  assignee  may  recover  the  full  amount  due  on 
the  mortgage  regardless  of  what  he  paid  for  it.12  But  if  a  mortgagor  should 
contract  with  a  third  person  for  a  loan,  agreeing  to  pay  a  usurious  amount 
therefor,  and  procure  the  assignment  of  the  bond  and  mortgage  to  the  lender 
as  security  for  this  loan,  then  the  security  in  the  hands  of  the  assignee  would 
be  vitiated,  because  in  such  case  it  would  be  destined  to  enforce  a  contract 
which  was  usurious. 13 

7.  Priorities  —  a.  As  Fixed  by  Assignment.  —  It  is  within  the  power  of 
a  mortgagee  at  the  time  of  assigning  a  portion  of  the  debt  or  one  or  more  of 
the  notes  or  bonds  secured  by  his  mortgage  to  give  to  the  assignee  priority  to 
the  extent  of  the  full  amount  assigned  to  him.14 

signmentof  a  mortgage  which  had  been  previ-  the  change  in  the  ownership  of  the  debt  and 
ously  deposited  with  the  assignee  as  security,  security.  Longfellow  v.  McGregor,  61  Minn, 
it  was  held  that  the  title   to  the  mortgage  494. 

vested  in  the  assignee,  at  least  from  the  date         6.  Crow  v.  Vance,  4  Iowa  434. 

of  the  written  assignment,  and  probably  from         7.  Curtis  v.  Tyler,  g  Paige  (N.  Y.)  432. 

the  first  deposit  of  the  mortgage.    Miller  v.         8.  Gable  v.  Scarlett,  56  Md.  169 

Hicken,  92  Cal.  229.  9.  Assignment  Usurious  as  Between  Assignor 

1.  Den  v.  Dimon,  10  N.  J.  L.  156.  and  Assignee. —  Pearsall  v.  Kingsland,  3  Edw. 

2.  Only  Assignor's  Interest  in  Mortgage  Passes.  (N.  Y.)  195  ;  Warner  v.  Gouverneur,  1  Barb. 
—  Barnstable  Sav.  Bank  v.  Barrett,  [22  Mass.      (N.  Y.)  36. 

172;  Merritt  v.  Harris,  102  Mass.  326.  See  also  10.  Donnington  v.  Meeker,  11  N.  J.  Eq.  362; 
Durgin  v.  Bus.field,  114  Mass.  492;  Allen  v.  Warner  v.  Gouverneur,  1  Barb.  (N.  Y.)  36; 
Holton,  20  Pick.  (Mass.)  458  Pratt  v.  Poole,  (Supm.  Ct.  Gen.  T.)  15  N.  Y. 

3.  Additional  Securities.  —  ByIeS7'.  Lawrence,      Supp.  789,  affirmed  133  N.  Y.  6S6. 

35  Mich.  458;  Philips  v.  Lewistown  Bank,  18  11.  Donnington  v.  Meeker,  n  N.  J.  Eq  362. 
Pa.  St.  394.  See  also  Smith  v.  Lusk,  119  Ala.  12.  Pratt  v.  Poole,  (Supm.  Ct.  Gen.  T.)  15  N. 
394.  Y.  Supp.  798,  affirmed  133  N.  Y.  686. 

4.  Haskell  v,  Monmouth  F.  Ins.  Co.,  52  Me.  13.  Donnington  v.  Meeker,  11  N.  J.  Eq.  362. 
128.  14.  Mortgagee  May  Fix  Priority  at  Time  of  As- 

5.  Longfellow?'.  McGregor,  61  Minn.  494.  signment. —  Grattan  v.  Wiggins,  23  Ca!.  16; 
The  Sureties  on  Such  Bond  Are  Not  Released  by     Walker  v.  Dement,  42  111.  272;  Morgan  v. 
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b.  In  Absence  of  Agreement  —  ( i)  As  Between  Assignees.  —  Where  dif- 
ferent portions  of  the  indebtedness,  or  the  various  notes  or  bonds  secured  by 
the  mortgage,  are  assigned  to  different  persons,  the  assignees  must,  according 
to  the  rule  which  most  generally  prevails,  share  pro  rata  in  the  proceeds  of 
the  security  in  case  it  is  insufficient  to  pay  them  all  in  full.'  In  a  few  states, 
however,  the  doctrine  has  been  asserted  that  where  the  bonds  or  notes 
assigned  mature  at  different  times  the  assignees  thereof  will  take  priority  in 
the  order  of  the  maturity  of  the  notes  or  bonds  held  by  them,2  and  in  one 
state  the  priority  of  the  parties  has  been  made  to  depend  not  upon  the 
maturity  of  the  notes,  but  upon  the  dates  of  the  assignments.3 

(2)  As  Between  Assignor  and  Assignee.  —  It  has  been  held  that  the  mere 
assignment  of  a  portion  of  the  secured  indebtedness  has  the  effect  of  giving 
the  assignee  priority  over  the  claim  of  the  assignor  for  the  portion  of  the 
secured  indebtedness  which  he  has  retained.4 

c.  As  Between  Assignees  of  Genuine  and  Forged  Mortgage 
NOTES.  —  Where  a  mortgage  is  assigned  to  secure  forged  copies  of  the  notes 
to  secure  which  it  was  really  given,  and  subsequently  and  before  its  maturity 
one  of  the  genuine  notes  is  assigned,  the  assignee  thereof  being  informed  that 
it  is  secured  by  mortgage,  which  information  he  verifies  from  the  records, 
the  assignee  of  the  genuine  note,  having  acted  in  good  faith,  is  entitled  to 


Kline,  77  Iowa  681;  Cooper  v.  Ulmann,  Walk. 
(Mich.)  251;  Solberg  v.  Wright,  33  Minn.  224; 
Thayer's  Appeal,  (Pa,  1887)  9  Atl.  Rep.  498. 
See  also  Jennings  v.  Moore,  83  Mich,  231,  21 
Am.  St.  Rep.  601.  See  also  cases  cited  in  first 
note  to  succeeding  paragraph. 

Implied  Agreement.  —  An  agreement  as  to  pri- 
ority may  be  implied  from  the  circumstances  of 
the  transfer.    Grattan      Wiggins,  23  Cal.  16. 

But  the  fact  that  the  notes  first  to  mature 
were  transferred  prior  to  the  transfer  of  the 
remaining  notes  does  not  imply  any  agreement 
that  those  first  transferred  should  have  the 
preference.  State  Bank  v.  Mathews,  45  Neb. 
659,  50  Am.  St.  Rep.  565. 

Agreement  Cannot  Be  Shown  Exc.pt  by  Assign- 
ment Itself. —  Jennings  v.  Moore,  83  Mich.  231, 
21  Am.  St.  Rep.  601. 

The  Mortgagee  May  Assign  All  His  Interest  in 
the  mortgaged  ptemises  as  a  security  for  pay- 
ment of  one  or  more  of  the  notes  assigned  by 
him,  and  in  such  case  nothing  will  remain 
fot  a  later  assignment  of  the  other  notes  to 
operate  upon.  Wright  v.  Parker,  2  Aik.  (Vt.) 
212;  Langdon  v.  Keith,  g  Vt.  299. 

Agreement  Not  Binding  on  Subsequent  Assignees. 
—  Laplace  v.  LapUce.  43  La.  Ann.  284. 

1.  Assignees  Share  Pro  Rata  —  Arkansas. — 
Penzel  v.  Brookmire,  51  Ark.  105,  14  Am.  St. 
Rep.  23. 

California.  — Gtattan  v.  Wiggins,  23  Cal.  16. 
Louisiana.  —  See  Laplace  v.  Laplace,  43  La. 
Ann.  284. 

Michigan.  —  Cooper  v.  Ulmann,  Walk. 
(Mich.)  251;  Jennings  v.  Moore,  83  Mich.  231, 
21  Am.  St.  Rep.  601.  See  also  English  r.  Car- 
ney, 25  Mich.  178;  McCurdy  v. 'Clark,  27  Mich. 
447;  Burhans  v.  Mitchell,  42  Mich.  417. 

Mississippi  —  Henderson  v.  Herrod,  10 
Smed.  &  M.  (Miss.;  631. 

Nebraska.  —  Studebaker  Bros.  Mfg.  Co.  v. 
McCargur,  20  Neb.  500;  Todd  v.  Ciemer,  36 
Neb.  430:  State  Bank  v.  Mathews,  45  Neb. 
659.  50  Am.  St.  Rep.  565.  See  also  Harman 
v.  Barhydt,  20  Neb  625;  Whipple  v.  Fowler, 
41  Neb.  675. 


Pennsylvania.  —  Hancock's  Appeal,  34  Pa. 
St.  155;'  McLean's  Appeal,  103  Pa.  St.  255; 
Patrick's  Appeal,  105  Pa.  St.  356.  See  also 
Moore's  Appeal,  92  Pa.  St.  309. 

South  Carolina.  —  Gordon  v.  Hazzard,  32  S. 
Car.  351,  17  Am.  St.  Rep.  857. 

Vermont.  —  Bartlett  v.  Wade,  66  Vt.  629. 

Washington.  —  Aberdeen  First  Nat.  Bank  v. 
Andrews,  7  Wash.  261,  38  Am.  St.  Rep.  885, 
distinguishing  Miller  v.  Washington  Sav.  Bank, 
5  Wash.  200. 

Possession  of  the  Mortgage  by  an  assignee  of 
a  part  of  the  secured  indebtedness  gives  him 
no  priority.  Studebaker  Bros.  Mfg.  Co.  v. 
McCargur,  20  Neb.  500. 

2.  Priority  in  Order  of  Maturity  of  Notes  — 
Indiana.  —  State  Bank  v.  Tweedy,  8  Blackf. 
(Ind.)  447,  46  Am.  Dec.  486;  Stanley  v.  Beatty, 
4  Ind.  134;  Hough  v.  Osborne,  7  Ind.  140; 
People's  Sav.  Bank  v.  Finney,  63  Ind.  460; 
Doss  v.  Ditmars,  70  Ind.  451 ;  Shaw  v.  Newsom, 
78  Ind.  335;  Carithers  v.  Stuart,  87  Ind.  424; 
Parkhurst  v.  Watertown  Steam  Engine  Co., 
107  Ind.  594;  Horn  v.  Bennett,  135  Ind.  158. 

Iowa.  —  Grapengether  v.  Fejervary.  9  Iowa 
163,  74  Am.  Dec.  336;  Rankin  v.  Major,  9  Iowa 
297;  Hinds  v.  Mooers,  11  Iowa  211;  Sangster 
v.  Love,  11  Iowa  5S0.  See  also  Morgan  v. 
Kline,  77  Iowa  681. 

Ohio. — Anderson  v.  Sharp,  44  Ohio  St. 
260.  See  also  U.  S.  Bank  v.  Covert,  13  Ohio 
240;  Winters  v.  Franklin  Bank,  33  Ohio  St. 
250. 

Wisconsin.  —  Wood  v.  Trask,  7  Wis.  566,  76 
Am.  Dec.  230. 

3.  Priority  According  to  Dates  of  Assignments. 
—  McClintic  v.  Wise,  25  Gratt.  (V'a.)  448,  18 
Am  R:p.  694. 

4.  Mere  Assignment  Gives  Assignee  Priority 
over  Assignor. —  Knight  v.  Ray,  75  Ala.  383; 
Parkhurst  v.  Watertown  Steam  Engine  Co., 
107  Ind  595;  Ventress  v.  His  Creditors,  20  La. 
Ann.  359;  Anderson  v.  Sharp,  44  Ohio  St.  260. 
See  alio  Brewer  v.  Atkeison,  121  Ala.  410,  77 
Am.  St.  Rep.  64;  Gumbel  v.  Boyer,  46  La. 
Ann.  1499. 
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priority  over  the  holder  of  the  mortgage  under  the  assignment  to  secure  the 
forged  copy.1 

d.  As'  Between  Assignee  and  Purchasers  or  Other  Incum- 
brancers. —  As  an  assignee  of  a  mortgage  succeeds  to  the  rights  of  the 
mortgagee,3  he  is  entitled  to  the  same  priority  as  against  purchasers  or  other 
incumbrancers  that  the  original  holder  of  the  mortgage  would  be  entitled  to,3 
and  in  fixing  such  priority  the  date  of  the  execution  of  the  mortgage  and  not 
that  of  the  assignment  governs.4 

e.  Estoppel  of  Assignor  to  Assert  Priority  of  Another  Mortgage. 
— -  Where  a  holder  of  two  mortgages  has  transferred  and  assigned  the  second 
mortgage,  falsely  representing  that  such  mortgage  is  a  first  lien,  the  assignee 
is  entitled  to  priority  as  against  the  assignor,  and  the  latter  cannot  claim  that, 
the  prior  mortgage  being  of  record,  the  assignee  was  bound  to  take  notice  of 
it  and  that  his  situation  is  the  result  of  his  own  negligence.5 

8.  Rights  of  Assignee  —  a.  In  General.  —  An  assignment  of  a  mortgage 
is  subject  to  the  same  equities  and  rules  that  govern  in  the  assignment  of 
other  non -negotiable  instruments.6  and  the  general  rule  is  that  the  assignee 
succeeds  to  all  the  rights  of  his  assignor,7  arising  out  of  or  based  upon  the 
mortgage,8  but  has  no  other  or  greater  rights  and  does  not  occupy  any  better 
position.9 


1.  Priority  of  Assignee  of  Genuine  Note.  — 

Ksrnolian  v.  Manss,  53  OhioSt.  118;  Kernohan 
v.  Durham,  48  Ohio  St.  1.  See  also  Himrod  v. 
Gilman,  147  III.  293,  affirming  44  111.  App.  516. 

2.  Sse  in  fra,  this  section,  Rights  of  Assignee. 

3.  See  uifra,  this  title,  Priority  of  Mortgages. 

4.  Date  of  Execution  of  Mortgage  Governs.  — 
Smith  v.  Smiih,  23  Tex.  Civ.  App.  304. 

5.  Estoppel.  —  Zeis  v.  Potter,  (C.  C.  A.)  105 
Fed.  Rep.  67f;  Vredenhurgh  v.  Burnei,  31  N. 
J.  Eq.  229. 

6.  Rules  Applicable  to  Other  Non-negotiable 
Instruments  Govern.  —  Horstman  v.  Gerker,  49 
Pa.  St.  282,  88  Am.  Dec.  501. 

7.  Assignee  Succeeds  to  Rights  of  Mortgagee  — 

England.  —  Booth  v.  Creswicke,  8  Sim.  352. 

United  States.  —  Sweet  v.  Stark,  31  Fed.  Rep. 
858. 

Alabama.  — Smith  v.  Lusk,  119  Ala.  394. 
Connecticut.  —  See    Holabird    v.    Burr,  17 
Conn.  556. 

Georgia.  —  Hunt  v.  New  England  Mortg. 
Security  Co.,  92  Ga.  720. 

Illinois.  —  Elgin  City  Banking  Co.  v.  Center, 
83  111  App.  405. 

Indiana.  —  See  Zehner  v.  Johnston,  22  Ind. 
App.  452. 

Kentucky.  —  Ormsby    v.    Phillips,  4  Dana 

(Ky.)  232.' 

Louisiana. — See  Beatty  v.  Clement,  12  La. 
Ann.  82. 

Maine.  —  See  Smith  v.  Goodwin,  2  Me.  173. 

Massachusetts.  —  Hills  v.  Eliot,  12  Mass.  26, 
7  Am.  Dec.  26. 

Mississippi.  —  Bank  of  England  v.  Tarleton, 
23  Miss.  173. 

Nebraska.  —  Hall  v.  Hooper,  47  Neb.  III. 
See  also  Loney  v.  Courtnay,  24  Neb.  580. 

New  Hampshire.  —  Hoitt  v.  Webb,  36  N.  H. 
158. 

New  York.  —  Wilcox  v.  Campbell,  35  Hun 
(N.  Y.)  254,  affirmed  106  N.  Y.  325.  See  also 
Rosenbaum  v.  Silverman,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)  589;  Collier  v.  Miller,  137  N. 
Y.  332,  affirming  62  Hun  (N.  Y.)  99.  See  also 
cases  cited  in  next  two  notes, 


8.  Rights  of  Mortgagee  Not  Based  upon  Mort- 
gage. —  The  assignee  of  a  note  and  mortgage 
acquires  only  those  rights  which  the  note  and 
mortgage,  as  such,  carry  with  them  by  the 
ordinary  assignments  of  such  instruments. 
Therefore  he  does  not,  eiiher  in  law  or  equity, 
succeed  to  the  rights  held  by  the  mortgagee 
by  virtue  of  his  having  been  the  owner  of  the 
premises  in  question  and  having  conveyed 
them  to  the  mortgagor  without  obtaining  the 
stipulated  consideration.  Camden  v.  Vail,  24 
Cal.  392. 

9.  Assignee  Has  No  Other  or  Greater  Rights 
than  Mortgagee  Had  —  England.  —  Parker  v. 
Clarke,  30  Beav.  54,  7  Jur.  N.  S.  1267,  9  W.  R. 
877;  Walker  v.  Jones,  L.  R.  1  P.  C.  50,  12  Jur. 
N.  S.  381,  35  L'.  J.  P.  C.  30,  14  W.  R.  484,  14 
L.  T.  N.  S.  C86;  Ford  v.  White,  16  Beav.  120. 

United  Slates.  —  Corbett  v.  Woodward,  5 
Sawy.  (U.  S.)  403. 

Alabama.  — Sawyers  v.  Baker,  77  Ala.  461. 
See  also  Sloan  v.  Frothingham,  72  Ala.  589. 

Illinois.  —  Forlier  v.  Darst,  31  111.  212. 

Iowa.  —  English  v.  Waples,  13  Iowa  57;  Sims 
v.  Hammond,  33  Iowa  368;  Yerger  v.  Barz,  56 
Iowa  77. 

louisiana.  —  Equitable  Securities  Co.  v. 
Talbert,  49  La.  Ann.  1393;  Jennings  v.  Yickers, 
31  La.  Ann.  679. 

Maryland.  —  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597. 

Massachusetts.  — Glidden  v.  Hunt,  24  Pick. 
(Mass.)  221. 

Michigan.  —  Humphrey  v.  Beckwith,  48 
Mich.  151.  See  also  Lockwood  v.  Noble,  113 
Mich.  418. 

New  Hampshire. — See  Blake  v.  Williams, 
36  N.  H.  39. 

New  Jersey.  —  Garroch  z>.  Sherman,  6  N.  J. 
Eq.  219;  Bolles  v.  Wade,  4  N.  J.  Eq.  458. 

New  York.  —  Dodge  v.  Manning,  19  N.  Y. 
App.  Div.  29;  Sparling  v.  Wells,  24  N.  Y.  App. 
Div.  584;  Rapps  v.  Gottlieb,  142  N.  Y.  164, 
a  /firming  67  Hun  (Ns  Y.)II5;  Reid  v.  Sprague, 
72  N.  Y.  457,  affir ming  9  Hun  (N.  Y.)  30;  Wood 
v.  Travis,  (Supm,  Ct.  Spec.  T.)  24  Misc.  (N, 
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b.  Rule  as  to  Equities  —  (i)  In  Favor  of  Mortgagor  —  (a)  Rule  stated.  — 
An  assignee  of  a  mortgage  takes  subject  to  all  equities  or  defenses  existing 
in  favor  of  the  mortgagor  as  against  the  mortgagee  at  the  time  of  the  assign- 
ment,1 because  as  to  such  equities  the  mortgage  instrument  indicates  upon  its 
face  that  the  mortgagor  is  the  debtor  and  the  proper  person  of  whom  inquiry 
should  be  made  as  to  any  equities  or  defenses  he  may  have,  and  therefore  if 
the  assignee  fails  to  obtain  actual  notice  of  these  matters  it  is  due  only  to  his 
own  neglect.8 


Y.)  589;  Davis  v.  Bechstein,  69  N.  Y.  440,  25 
Am.  Rep.  218.  See  also  Union  College  v. 
Wheeler,  61  N.  Y.  88;  Collier  v.  Miller,  62 
Hun  (NT.  Y.)  99,  affirmed  137  N.  Y.  332;  Bacon 
v.  Van  Schoonhoven,  87  N.  Y.  446;  Rochester 
Sav.  Bank  v.  Whitmore,  25  N.  Y.  App.  Div. 
491. 

Pennsylvania.  —  Morgan's  Appeal,  126  Pa. 
St.  500,  24  W.  N.  C.  (Pa.)  167. 

Tenmseee,  —  Williams  v.  Love,  2  Head 
(Tina  )  80,  73  Am.  Dec.  191. 

Washington.  —  Miller  v.  Washington  Sav. 
Bank,  5  Wash.  200. 

Wisconsin.  —  Whitney  v.  Traynor,  74  Wis. 
289. 

1.  Equities  Between  Original  Parties — Eng- 
land.—  Norrish  v.  Marshall,  5  Madd.  475; 
Brad  well  v.  Catchpole,  3  Sivanst.  78  note,  19 
Rev.  Rep.  180;  Dixon  v.  Winch,  81  L.  T.  N. 
S.  in,  68  L.  J,  Ch.  572,  47  W.  R.  620.  See 
alsr)  Nant-y-glo,  etc.,  Ironworks  Co,  v.  Tamp- 
lin,  35  L.  T.  N.  S.  125. 

Canada. — Minlev  v.  London  Loan  Co.,  23 
Ont.  App.  139,  affirmed  26  Can.  Sup.  Ct.  443; 
Wilson  v.  Kyle,  28  Grant  Ch.  (U.  C.)  104. 

United  States. — Corbett  v.  Woodward,  5 
Sawy.  (U.  S.)  403;  Hubbard  v.  Turner,  2  Mc- 
Lean (U.  S.)  519. 

Illinois.  —  Hi  in  rod  v.  Gilman,  147  111.  293; 
Humble  v.  Curtis,  160  III.  193,  affirming  57  111. 
App.  513;  Silverman  v.  Bullock,  98  111.  11; 
Buehler  v.  McCormick,  169  111.  269,  affirming 
67  111.  App.  73;  Chicago  Title,  etc.,  Co.  v. 
Aff,  183  III.  91,  affirming  84  111.  App.  552; 
Mullanphy  Sav.  Bank  v.  Schott,  135  III.  655, 
25  Am.  St.  Rep.  401;  Olds  v.  Cummings,  31 
111.  188;  Sumner  v.  Waugh,  56  111.  531;  Deni- 
san  v.  Gambill,  81  111.  App.  170;  Paris  v. 
Briscoe,  78  111.  App.  242. 

Indiana.  —  Marshall  v.  Billin e^sly ,  7  Ind.  250. 

Louisiana.  —  Bouligny  v.  Fortier,  17  La. 
Ann.  I2i. 

Maryland.  — Vette  v.  La  Barge,  64  Mo.  App. 
179,  2  Mo.  App.  Rep.  906. 

Michigan.  —  Dutton  v.  Ives,  5  Mich.  515; 
Bloomer  v.  Henderson,  8  Mich.  395,  77  Am. 
Dec.  453;  Nichols  v.  Lee,  10  Mich.  526,  S2  Am. 
Dec.  57;  Humphrey  v.  Beckuith,48  Mich.  151 ; 
Casile  v.  Castle.  78  Mich.  298;  Russell  r. 
Waite,  Walk.  (Mich.)  31;  Reeves  v.  Scully, 
Walk.  (Mich.)  248. 

Minnesota.  —  Redin  v.  Branhan,  43  Minn. 
283;  Moffett  v.  Parker,  71  Minn.  139,  70  Am. 
St  Rep.  319. 

Mississippi.  —  Farmers'  Bank  v.  Douglass, 
11  Smed.  &  M.  (Miss.)  469. 

Nebraska.  —  Richardson  v.  Woodruff,  20 
Neb.  132. 

New  Jersey.  —  Losey  v.  Simpson,  11  N.  J. 
Eq.  246;  Woodruff  v.  Depue,  14  N.  J.  Eq.  168; 
Andrews  v.  Torrey.  14  N.  J.  Eq.  355;  Bush  v. 
Cushman,  27  N.  J.  Eq.  131;  Vredenburgh  v. 


Burnet,  31  N.  J.  Eq.  229;  Newton  Tp.  Bldg., 
etc.,  Assoc.  v.  Boyer,  42  N.  J.  Eq.  273;  Robe- 
son v.  Robeson,  50  N.  J.  Eq.  465,  affirming  (N. 
J.  1892)23  All.  Rep.  612;  Magie  r.  Reynolds, 
51  N.  J.  Eq.  113;  Woodruff  v.  Morristown  Sav. 
Inst.,  34  N.  J.  Eq.  174. 

New  York.  —  Merkle  v.  Beidleman,  165  N. 
Y.  21,  30  N.  Y.  App.  Div.  14;  Rapps  v.  Gott- 
lieb, 142  N.  Y.  164,  affirming  67  Hun  (N.  Y.) 
115;  Reid  v.  Sprague,  72  N.  Y.  457,  affirming 
9  Hun  (N.  Y.)  30;  Davis  v.  Bechstein,  69  N. 
Y.  440,  25  Am.  Rep.  218;  Rosevelt  v.  Niagara 
Bank,  Hopk.  (N.  Y.)  579;  Clute  v.  Robison,  2 
Johns.  (N.  Y.)  595;  Hovey  r.  Hill,  3  Lans.  (N. 
Y.)  167;  Freeman  v.  Auld,  37  Barb.  (N.  Y.) 
587;  Ellis  v.  Messervie,  11  Paige  (N.  Y.)  467, 
affirmed  5  Den.  (N.  Y.)  640;  Parmerter  v.  Col- 
rick,  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  202, 
affirmed  32  N.  Y.  App.  Div.  631;  Colton  Imp. 
Co.  v.  Richter,  (Supm.  Ct  Spec.  T.)  26  Misc. 
(N.  Y.)  26;  Kursheedt  v.  McCune,  (Supm.  Ct. 
Gen.  T.)  20  Abb.  N.  Cas.  (N.  Y.)  265;  Ingra- 
ham  v.  Disborough,  47  N.  Y.  421:  Sparling  v. 
Wells,  24  N.  Y.  App.  Div.  584;  Crane  v. 
Turner,  67  N.  Y.  437;  James  v.  Morey,  2  Cow. 
(N.  Y.)  246,  14  Am.  Dec.  475.  See  also  Hill 
v.  Hoole,  116  N.  Y.  299;  Briggs  v.  Langford, 
107  N.  Y.  680;  Union  College  v.  Wheeler,  61 
N.  Y.  88. 

Pennsylvania.  —  Mott  v.  Clark,  9  Pa.  St.  399, 
49  Am.  Dec.  566;  Rider  v.  Johnson,  20  Pa.  St. 
190;  Michener  v.  Cavender,  38  Pa.  St.  334,  80 
Am.  Dec.  486;  Blair  v.  Mathiott,  46  Pa.  St. 
262;  Horstman  v.  Gerker,  49  Pa.  St.  282,  88 
Am.  Dec.  501;  McCandless  v.  Engle,  51  Pa. 
St.  309;  Downey  v.  Tharp,  63  Pa.  St.  322; 
Ashton's  Appeal,  73  Pa.  St.  153;  Duquesne 
Sav.  Bank's  Appeal,  74  Pa.  St.  426;  Reineman 
v.  Robb,  98  Pa.  St.  474;  Earnest  v.  Hoskins, 
100  Pa.  St.  551;  Theyken  v.  Howe  Mach.  Co., 
109  Pa.  St.  95;  Stephens  v.  Weldon,  151  Pa. 
St.  520;  Wilson  v.  Ott,  17^  Pa.  St.  253,  51  Am. 
St.  Rep.  767,  37  W.  N.  C.  (Pa.)  557;  Myers- 
town  Bank  v.  Roessler,  186  Pa.  St.  431;  Caro- 
thers  v.  Sims,  194  Pa.  St.  386. 

South  Carolina. — Moffatt  v.  Hardin,  22  S. 
Car.  9;  Pittman  v.  Raysor,  49  S.  Car.  469. 
Wisconsin.  —  Cioft  v.  Bunster,  9  Wis.  503. 

A  Parol  Agreement  that  the  Mortgagor  Shall 
Have  Possession  of  the  mortgaged  pioperty 
until  the  mortgagee  shall  demand  of  him  pos- 
session of  the  same,  cannot  affect  an  assignee 
of  the  mortgage  who  is  a  stranger  to  such 
agreement.    Downing  v.  Sullivan,  64  Conn.  1. 

2.  Duty  of  Assignee  to  Inquire  of  Mortgagor.  — 
Brad  will  v.  Catchpole,  3  Swanst.  78,  note,  19 
Rev.  Rep.  180;  Olds  v.  Cummings,  31  111.  188; 
Chicago  Title,  etc.,  Co.  v.  Aff,  183  111.  91, 
affirming  84  111.  App.  552;  Bloomer  v.  Hender- 
son, 8  Mich.  395,  77  Am.  Dec.  453;  Magie  v. 
Reynolds,  51  N.  J.  Eq.  113;  Foster  v.  Carson, 
159  Pa.  St.  477,  39  Am.  St.  Rep.  696,  33  W.  N. 
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(b)  Estoppel  of  Mortgagor.  —  The  mortgagor  may,  of  course,  be  estopped  to 

assert  against  the  assignee  those  defenses  or  equities  which  he  had  against  the 
mortgagee,1  as  where  he  has  given  to  the  assignee  a  certificate  that  he  has  no 
defenses  or  set-offs  against  the  mortgage, 2  or  even  made  statements  to  him 
to  that  effect.3 

(2)  In  Favor  of  Third  Persons.  —  It  is  as  a  general  rule  considered  that  the 
assignee  of  a  mortgage  takes  the  same  free  from  existing  latent  or  secret  equi- 
ties in  favor  of  third  persons  as  against  the  parties  to  the  mortgage,4  for  he  is 
not  bound  to  inquire  of  a  third  person  who  is  not  a  party  to  the  instrument 
as  to  any  equity  he  may  have  against  the  parties,  as  there  is  nothing  in  the 
nature  of  the  instrument  or  upon  its  face  to  indicate  the  propriety  of  any  such 
inquiry,5  and  he  is  presumed  to  take  without  notice  of  such  outstanding 
equities.6 

In  New  York,  however,  the  rule  has  been  laid  down  that  the  assignee  of  a 
mortgage  takes  subject  to  all  equities  which  could  be  enforced  against  the 
assignor  or  mortgagee,  those  in  favor  of  third  persons  as  well  as  those  in  favor 
of  the  mortgagor.7 


C.  (Pa.)  517;  Morgan's  Appeal,  126  Pa.  St.  500; 
Theyken  v.  Howe  Macb.  Co.,  109  Pa.  St.  95. 
See  also  Myerstown  Bank  v.  Roessler.  186  Pa. 
St.  431. 

Where  One  of  the  Mortgage  Notes  Had  Been  Dis- 
honored, a  subsequent  purchaser  of  several  cf 
the  notes  and  the  mortgage  is  put  upon  inquiry 
as  to  all  the  notes,  and  takes  them  subject  to 
existing  equities,  the  notes  and  mortgage  be- 
ing one  transaction  between  the  same  parties. 
Abele  v.  McGuigan,  78  Mich.  415. 

A  Terre-tenant  to  whom  the  mortgagor  has 
sold  the  property  by  a  deed  containing  no 
reference  to  the  mortgage,  and  who  has  pro- 
cured payment  of  the  moitgage,  has  an  equity 
superior  to  that  of  an  assignee  of  the  mortgage 
who  did  not,  at  the  time  of  the  assignment, 
make  any  inquiry  of  the  mortgagor.  Sellers 
v.  Benner,  94.  Pa.  St.  207. 

1.  Estoppel  of  Mortgagor.  —  Woodruff  v.  Mor- 
ristown  Sav.  Inst.,  34  N.  J.  Eq.  174;  Robeson 
v.  Robeson,  50  N.  J.  Eq.  465,  affirming  (N.  J. 
1892)  23  Atl.  Rep.  612;  Schaferz'.  Reilly,  50  N. 
Y.  61;  Wilson  v.  Ott,  173  Pa.  St.  253,  51  Am. 
St.  Rep.  767,  37  W.  N.  C.  (Pa.)  557;  Ashton's 
Appeal,  73  Pa.  St.  153.  See  also  Matthews  v. 
Warner,  33  Fed.  Rep.  369,  affirmed  145  U.  S. 
475. 

2.  Certificate  of  No  Set-off  or  Defense.  —  Smyth 
v.  Knickerbocker  L.  Ins.  Co.,  84  N.  Y.  589, 
affirming  21  Hun  (N.  Y.)  241;  Weil  v.  Fischer, 
42  N.  Y.  Super.  Ct.  32;  McMurtrie  v.  Twitch- 
ell,  11  Phila.  (Pa.)  351,  33  Leg.  Int.  (Pa.)  238; 
Rogers  v.  Henderson,  29  Piltsb.  Leg.  J.  N.  S. 
(Pa.)  35.  See  also  Theyken  v.  Howe  Mach. 
Co.,  109  Pa,  St.  95.  Bat  see  infra,  this  section, 
Equities  of  Which  Assignee  Had  AToiice. 

3.  Statement  that  There  Are  No  Defenses,  — 
Michener  v.  Cavender,  38  Pa.  St.  336,  80  Am. 
Dec.  486;  McCandless  v.  Engle,  51  Pa.  St.  309; 
Earnest  v.  Hoskins,  100  Pa.  S(.  551. 

4.  Latent  or  Secret  Equities  of  Third  Persons  — 
United  States.  —  Hubbard  v.  Turner,  2  McLean 
(U.  S.  )5ig;  Myers  v.  Hazzard,  4  McCrary  (U. 
S.)94;  Carpenter  v.  Longan,  16  Wall  (U.S.)  271. 

Alabama.  —  Dulin  v.  Hunter,  98  Ala.  539. 
See  also  Tison  v.  People's  Siv.,  etc.,  As«oc, 
57  Ala.  323;  Goldthwaite  v.  Montgomery  First 
Nat.  Bank,  67  Ala.  549. 

Illinois.  —  Silverman  v.  Bullock,  98  111.  11; 


Sumner  v.  Waugh,  56  111.  531;  Mullanphy 
Sav.  Bank  v.  Schoti,  135  111.  655,  25  Am.  St. 
Rep.  401;  Humble  :'.  Curtis.  160  111.  193,  affirm- 
i"g  57  I"  App.  513;  Himrod  v.  Gilman,  147 
111.  293,  affirming  44  111.  App.  516. 

Louisiana.  —  See  Bach  v.  Abbott,  6  La.  Ann. 
809. 

Massachusetts.  —  See  Glidden  v.  Hunt,  24 
Pick.  (Mass.)  221. 

Michigan.  —  Cicotte  v.  Gagnier,  2  Mich.  381; 
Bloomer  v.  Henderson,  8  Mich.  395,  77  Am. 
Dec.  453. 

Minnesota.  —  Moffett  v.  Patker,  71  Minn. 
139,  70  Am.  St.  Rep.  319. 

Ale7v  Jersey.  —  Woodri;lT  v.  Depue,  14  N.  ]. 
Eq.  168;  Losey  &.  Simpst  n,  11  N.  J.  Eq  246; 
Vredenburgh  v.  Burnet,  31  N.  J.  Eq.  229. 
Compare  Kamena  v.  Huelbig,  23  K.  J.  Eq.  78, 
infra,  this  note. 

Pennsylvania. —  Pryor  v.  Wood,  31  Pa.  St. 
142;  Molt  v.  Clark,  9  Pa.  St.  399,  49  Am.  Dec. 
566;  Philips  v.  Lewistown  Bank,  18  Pa.  St. 
394.  See  also  Reineman  v.  Robb,  98  Pa.  St. 
474;  Blair  v  Mathiott.  46  Pa.  St.  262;  Dcnney 
v.  Tharp,  63  Pa.  St.  322, 

Texas.  —  Van  Burkleo7\  Southwestern  Mfg. 
Co.,  (Tex.  Civ.  App.  1896)  39  S.  W.  Rep.  1085. 

Washington . —  Congregational  Church  Bldg. 
Soc.  -'.  Scandinavian  Free  Church,  (Wrash. 
1901)  64  Pac.  Rep.  750. 

Wisconsin.  —  Croft  v.  Bunster,  9  Wis.  503. 

The  Only  Application  of  the  Doctrine  of  Latent 
Equities  is  to  prevent  the  assignee  from  being 
dislodged  from  the  position  he  apparently 
holds  according  to  the  registry.  It  cannot  be 
invoked  for  the  purpose  of  advancing  the  as- 
signee of  a  mortgage  to  a  position  better  than 
he  occupies  according  to  the  record.  Davis 
v.  Cressman  57  N  J.  Eq.  619,  reversing  Davis  v. 
Piggott,  56  N  J.  Eq  634. 

Assignee  Subject  to  the  Equities  Against  Mort- 
gagee in  Favor  of  Prior  Assignees.  —  Bank  of 
England  v.  Tarlelon,  23  Miss.  173;  Kamena 
v.  Huelbig,  23  N.  T.  Eq.  78. 

5.  No  Duty  to  Inquire  of  Third  Persons.  — 
Bloomer  v.  Henderson,  8  Mich.  395,  77  Am. 
Dec.  453. 

6.  Assignee  Presumed  to  Take  Without  Notice. 

—  H  igerman  v.  Sutton,  91  Mo.  519. 

7.  New  York  Rule.  —  Dodge  v.  Manning,  19 
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(3)  Mortgage  Securing  Negotiable  Note  —  fa)  Assignment  Before  Maturity.  —  The 
generally  accepted  rule  is  that  the  assignee  or  indorsee  of  a  negotiable  note 
secured  by  mortgage,  before  maturity,  takes  the  mortgage  as  he  docs  the  note, 
free  from  all  equities  to  which  it  was  subject  in  the  hands  of  the  mortgagee, 1 
though  in  a  few  states  the  rule  is  otherwise  and  the  assignee  takes  subject  to 
the  same  equities  as  though  the  mortgage  secured  a  non-negotiable  evidence 
of  indebtedness  2 

(b)  Assignment  After  Maturity.  —  As  the  transferee  or  indorsee  of  overdue 
negotiable  paper  takes  it  subject  to  equities  and  defenses  between  the  original 
parties,3  it  follows  that  a  mortgage  securing  such  paper  is  also  subject  to  such 
equities  and  defenses.4 

(4)  Equities  of  Which  Assignee  Had  Notice.  —  It  is  well  established  that 
the  assignee  of  a  mortgage  takes  the  same  subject  to  all  equities  of  which  he 
has  actual  or  constructive  notice  at  the  time  of  the  assignment.5 


N.  Y.  App.  Div.  29;  Sparling  v.  Wells,  24  N. 
Y.  App.  Div.  584;  Greene  v.  Warnick,  64  N.  Y. 
220;  Owen  v.  Evans,  134  N.  Y.  514;  Bush  v. 
Lathrop,  22  N.  Y.  535;  Schafer  v  Re  ill  y ,  50  N. 
Y.  61 ;  Sweet  v.  Van  Wyck,  3  Barb.  Ch.  (N.  Y.) 
647;  New  York  Sav.  Bank  v.  Frank,  45  N. 
Y.  Super.  Ct.  404;  Union  College  v.  Wheeler, 
6r  N.  Y.  88.  See  also  Crane  v.  Turner,  67 
N.  Y.  437;  Hartley  v.  Tatham,  10  Bosw.  (N. 
Y.)  273,  affirmed  26  How.  Pr.  (N.  Y.)  158,  I 
Robt.  (N.'Y.)  246. 

Rule  Extends  Only  to  Equities  Attending  Origi- 
nal Transaction.  —  New  York  Sav.  Bank  v. 
Frank,  45  N.  Y.  Super.  Ct.  404;  Merchants' 
Bank  v.  Weill,  163  N.  Y.  486,  affirming  29  N. 
Y.  App.  Div.  101. 

1.  Assignee  Takes  Free  from  Equities — United 
States.  —  Carpenter  v.  Longan,  16  Wall  (U. 
S)  273;  Swett  v.  Stark,  31  Fed.  Rep.  858; 
Beals  v.  Neddo,  1  McCrary  (U.  S.)  206.  See 
also  Sawyer  v.  Prickett,  19  Wall.  (U.  S.)  147. 

Alabama.  — Thompson  v.  Maddux,  117  Ala. 
468.  - 

Indiana. — Gabbert  v.  Schwartz,  69  Ind. 
450. 

Iowa.  —  Preston  v.  Case,  42  Iowa  549. 

A'ansas. — Converse  v.  Bartels,  (Kan.  1896) 
46  Pac.  Rep.  940. 

Louisiana.  —  Gardner  v.  Maxwell,  27  La. 
Ann.  561. 

Massachusetts.  —  Watson  v.  Wyman,  i6r 
Miss.  96. 

Michigan.  —  Barnum  v.  Phenix,  60  Mich. 
388;  Dutton  v.  Ives,  5  Mich.  515;  Reeves  v. 
Scully,  Walk.  (Mich.)  248. 

Missouri.  —  Mauch  Chunk  First  Nat.  Bank 
v.  Rohrer,  138  Mo.  369;  Patterson  v.  Booth, 
103  Mo.  402.  See  also  Logan  v.  Smith,  62  Mo. 
455- 

South  Carolina.  —  Dearman  v.  Trimmier,  26 
S.  Car.  506. 

Wisconsin.  —  Croft  v.  Bunster,  9  Wis.  503. 

The  Defense  of  Duress  is  available  to  the  wife 
in  an  action  to  foreclose  a  mortgage  upon  the 
homsstead,  which  she  was  compelled  to  sign 
through  fear  of  bodily  harm  and  abandon- 
ment by  her  husband,  although  it  was  given 
to  secure  the  payment  of  a  negotiable  promis- 
sory note  that  had  been  transferred  to  an  inno- 
cent holder  before  maturity.  Berry  v.  Berry, 
57  Kan.  691,  57  Am.  St.  Rep.  351. 

Where  Both  the  Note  and  Mortgage  Were  Ob 
tained  by  Fraud  the  transfer  of  the  note  to  a 
bona  fule  indorsee  does  not  entitle  the  holder  to 


foreclose  the  mortgage.  Baily  v.  Smith,  14 
Ohio  St.  396. 

2.  Contrary  Doctrine  —  [llinois.  —  Olds  v. 
C'Jtnmiugs,  31  111.  188;  Walker  v.  Dement,  42 
111.  272;  Sumner  v.  Waugh,  56  III.  531;  While 
v.  Sutherland,  64  111.  181;  Bryant  v.  Vix,  83 
111.  11 ;  Chicago,  etc.,  R.  Co.  v.  Loewenthal,  93 
111.  433;  Foster  v.  Strong,  5  111.  App.  223; 
Towner  v  McClelland,  no  111.  542;  Buehler 
v.  McCormick,  169  111.  269,  affirming  67  111. 
App.  73;  Crassly  v.  Reinback,  4  IJ1.  App.  341; 
Himrod  v.  Gilman,  147  111.  293,  affirming  44 
111.  App.  516.  See  also  Hazle  v.  Bondy,  173 
111.  302. 

Minnesota.  — Watkins  v.  Goessler,  65  Minn. 
118;  Johnson  v.  Carpenter,  7  Minn.  176;  Hos- 
tetter  v.  Alexander,  22  Minn.  559.  See  also 
Oster  v.  Mickley,  35  Minn.  245;  Redin  v. 
Branhan,  43  Minn.  283;  Smith  v.  Parsons,  55 
Minn.  520. 

3.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  312. 

4.  Subject  to  Equities  Between  Farties.  — 
Howard  v.  Gresham,  27  Ga.  347;  Hazle  v. 
Bondy,  70  111.  App.  185,  affirmed  173  111.  302; 
Sprague  v.  Graham,  29  Me.  160;  Fish  v. 
French,  15  Gray  (Mass.)  520;  McKenna  v. 
Kirk  wood,  50  Mich.  544;  Owen  Evans,  134  N. 
Y.  514;  Beaufort  County  Lumber  Co.  v.  Dail, 
112  N.  Car.  350;  Patterson  v.  Rabb,  38  S.  Car. 
138;  British  American  Morig.  Co.  v.  Smith,  45 
S.  Car.  83. 

5.  Assignee  Takes  Subject  to  Equities  of  Which 
He  Had  Notice — Alabama.  —  See  Dulin  v. 
Hunter,  98  Ala.  539. 

California.  —  Godeffrov  v.  Caldwell,  2  Cal. 
489,  56  Am.  Dec.  360;  Raymond  v.  Glover, 
122  Cal.  471. 

Afaine.  —  See  Moore  v.  Ware,  38  Me.  496. 

Massachusetts.  —  See  King  v.  King,  100  Mass. 
224. 

Missouri.  — Orrick  v.  Durham,  79  Mo.  174; 
Patterson  v.  Booth,  103  Mo.  402. 

ATew  Jersey.  —  Bergen  Sav.  Bank  v  Barrows, 
30  N.  J.  Eq.  8g;  Rose  v.  Kimball,  16  N.  J.  Eq. 
185. 

New  York. — James  v.  Morey,  2  Cow.  (N. 
Y.)  246,  14  Am.  Dec.  475;  Hovey  v.  Hill,  3 
Lans  (N.  Y.)  167. 

Oregon.  —  Rayburn  v.  Davisson,  22  Oregon 
242. 

South  Carolina.  —  Mathews  v.  Heywaid,  % 
S.  Car.  239. 

An  Assignee  Is  Chargeable  witlr  Notice  of  a 
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(5)  Equities  Arising  After  Assignment. — Equities  or  defenses  against 
the  assignor  of  the  mortgage,  arising  subsequent  to  the  assignment,  cannot 
be  made  available  against  the  assignee.1 

c.  Protection  as  Bona  Fide  Purchaser.  —  Where  the  circumstances 
of  the  transfer  of  a  mortgage  are  such  that  the  assignee  occupies  the  position 
of  a  purchaser  for  value  and  without  notice,  he  is  entitled  to  the  protection 
usually  accorded  to  such  purchasers.2 

d.  Right  to  Foreclose.  —  An  assignee  of  a  mortgage  has  the  right  to 
for-eclose  the  same,3  and  as  he  is  the  real  party  in  interest  the  proceedings 
therefor  may  be  brought  by  him  in  his  own  name.4 


defect  in  the  assignor's  title  to  the  bond  and 
mortgage  where  he  fails  to  require  the  pro- 
duction of  the  papers  at  the  time  of  the  pur- 
chase.   Brumbach  v.  McLean,    ig6  Pa.  St. 

321. 

Where  an  Assignee  Might  Have  Had  Notice  of 

an  eq  ii:v  and  oaght  to  have  sought  it,  and  is 
chargeable  with  negligence  in  not  seeking  for 
information,  he  stands  in  no  better  situation 
than  if  he  had  actually  obtained  notice.  U.  S. 
v.  Sturges,  1  Paine  (U.  S.)  525. 

A  Mortgage  of  Indemnity  given  to  a  surety  on 
notes  of  the  mortgagor  creates  a  trust  and 
equitable  lien  for  the  holders  of  the  several 
notes,  and  the  mortgagee  holds  the  properly 
subject  to  such  trust;  and  such  lien  in  the 
nature  of  a  trust  would  remain  so  attached  to 
the  property  in  the  hands  of  an  assignee  of 
the  mortgage,  who  would  have  notice  of  such 
trust  in  the  instrument  itself.  Eastman  v. 
Foster,  8  Met.  (Mass.)  iq. 

A  Certificate  of  No  Defense  Will  Not  Protect  the 
Assignee  from  the  defense  of  usury  where,  at 
the  time  of  the  purchase  of  the  mortgage, 
he  had  knowledge  that  usury  was  included 
therein.  Dnquesne  Sav.  Bank's  Appeal,  74 
Pa.  St.  426.  See  also  Earnest  v.  Hoskins,  100 
Pa.  St.  551- 

Assignee  Chargeable  with  Mortgagee's  Notice 
of  prior  unrecorded  mortgage  or  lien.  Sims 
v.  Hammond,  33  Iowa  363;  English  v.  Waples, 
13  Iowa  57;  Pickering  v.  Beckner,  (Ky.  1898) 
48  S.  W.  Rep.  148. 

Assignor's  Lack  of  Notice.  —  It  has  been  held 
that  an  assignee  of  a  mortgage  might  take  ad- 
vantage of  the  mortgagee's  want  of  notice  of 
a  latent  equity  or  secret  trust,  notwithstand- 
ing the  fact  that  he,  the  assignee,  had  actual 
notice  thereof.  Bartlett  v.  Varner,  56  Ala.  580. 
See  also  Sweet  v.  Southcote,  2  Dick.  671,  2 
Bro,  C.  C  66;  Landigan  v.  Mayer,  32  Oregon 
245,  67  Am.  St.  Rep.  521. 

1.  Equities  or  Defenses  Arising  After  Assign- 
meat.  —  Carpenter  v.  Longan,  16  Wall.  (U.  S  ) 
271,  reversing  Longan  v.  Carpenter,  1  Colo. 
205;  Bush  v.  Cushman,  27  N.  J.  Eq.  131;  Mer- 
chants' Bank  v.  Weill,  163  N.  Y.  486,  affirming 
20  N.  Y.  App.  Div.  101;  Smith  v.  Smith,  1 
Paige  (N.  Y.)  391. 

An  Assignee  Is  Not  Required  to  Give  Notice  of 
his  assignment  to  a  subsequent  assignee  or 
purchaser  from  the  mortgagee,  in  order  to  be 
protected  against  the  claims  of  the  latter. 
James  v.  Morey,  2  Cow.  (N.  Y.)  246,  14  Am. 
Dec.  475.    But  see  the  title  Recording  Acts. 

2.  For  a  Full  Treatment  of  the  rights,  liabili- 
ties, etc.,  of  such  purchasers,  see  the  title  Pur- 
chasers for  Value  and  Without  No  tice. 

3.  Right  to  Foreclose.  —  United  States.  —  See 


Jarvis-Conklin  Mortg.  Trust  Co.  v.  Willhoit, 
84  Fed.  Rep.  514. 

Alabama.  —  O'Neal  v.  Seixas.  85  Ala.  80; 
Taylor  v.  Agricultural,  etc.,  Assoc.,  68  Ala. 
22g'  Brewer  v.  Atkeison,  121  Ala.  410,  77  Am. 
St.  Rep.  64. 

California .  —  Adler  71.  Sargent,  109  Cal.  42; 
Hall  v.  Redding,  13  Cal.  214;  Miller  v.  liicken, 
92  Cal.  229. 

Iowa.  —  Preston  7-.  Case,  42  Iowa  549 

Kansas.  —  Kurtz  v.  Sponable,  6  Kan.  395. 

Louisiana .  —  See  Jennings  v.  Vickers,  31  La. 
Ann.  679. 

Maine.  —  See  Brown  v.  Bates,  55  Me.  520, 
92  Am.  Dec.  613. 

Massachusetts.  —  Wolcott  v.  Winchester,  15 
Gray  (Mass.)  461. 

Michigan.  —  Pease  v.  Warren,  29  Mich,  g,  18 
Am.  Rep.  58;  Martin  v.  McReynolds,  6  Mich. 
70;-  Terry  v.  Durand  Land  Co.,  112  Mich.  665. 
See  also  Cooper  v.  Ulmann,  Walk.  (Mich.)  251. 

Missouri. — Thayer  v.  Campbell,  g  Mo. 
280. 

North  Carolina.  —  Hussey  v.  Hill,  120  N. 
Car.  312,  58  Am.  St.  Rep.  78g. 

Ohio.  —  Holliger  v.  Bates,  43  Ohio  St.  437. 

Pennsylvania. — Streng  v.  Holyoke  Water 
Power  Co.,  12  Pa.  Super.  Ct.  323. 

Tennessee.  —  Frame  v.  Tabler,  (Tenn.  Ch. 
1898)  52  S.  W.  Rep.  1014. 

Wisconsin.  —  Potter  v.  Stransky,  4S  Wis.  235. 

An  Assignee  of  a  Part  of  a  Mortgage  can  fore- 
close it  only  to  the  extent  of  his  interest.  Lane 
v.  Davis.  14  Allen  (Mass.)  225. 

Mortgage  Assigned  as  Security.  —  Myerstown 
Bank  v.  Roessler,  1S6  Pa.  St.  43!. 

4.  Proceeding  in  Name  of  Assignee.  —  United 
States.  —  Winstead  v.  Bingham,  4  Woods  (U. 
S.)  510,  14  Fed.  Rep.  r. 

Alabama.  —  Welsh  v.  Phillips,  54  Ala.  309, 
25  Am.  Rep.  679. 

California.  —  Ingham  v.  Weed,  (Cal.  i8g7) 
48  Pac.  Rep.  31S. 

Illinois.  —  Honore  v.  Wilshire,  log  111.  103; 
Mason  v.  Ainsworth,  58  111.  163;  Olds  v.  Cum- 
mings,  31  111.  188. 

Iowa.  — Crow  v.  Vance,  4  Iowa  434;  Rankin 
v.  Major,  g  Iowa  2g~. 

Nebraska.  —  Murray  v.  Porter,  26  Neb  288. 

New  Hampshire.  —  Rigney  v.  Lovejoy,  13  N. 
H.  247;  Page  v.  Pierce,  26  N.  II.  317. 

Pennsylvania.  —  Horstman  t  Gerker,  49  Pa. 
St.  282.  88  Am.  Dec.  501;  Myerstown  Bank  v. 
Roessler.  186  Pa.  St.  431. 

Vermont.  —  King  :.  Harrington,  2  Aik 
(Vt.)  33,  16  Am.  Dec.  675. 

Canada.  —  Ward  v.  Hughes,  8  Ont.  138. 

See  generally  the  title  Foreclosure  of 
Mortgages,  9  Encvc.  of  Pl.  and  Pr.  272-279. 
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e.  Right  to  Maintain  Ejectment. — The  right  of  an  assignee  of  a 
mortgage  to  maintain  ejectment  for  the  mortgaged  premises  has  been  treated 
elsewhere.1 

/.  Rights  Not  Affected  by  Subsequent  Transactions  of  Mort- 
gagee. —  The  rights  of  the  assignee  of  a  mortgage  cannot  be  affected  by- 
transactions  of  the  mortgagee  with  the  mortgagor  or  other  persons  after  the 
assignment  of  the  mortgage,  which  were  not  authorized  and  have  not  been 
ratified  by  the  assignee.2 

g.  Possession  of  Mortgaged  Premises.  —  It  has  been  held  that  an 
assignee  of  a  mortgage,  after  condition  broken,  being  in  possession  of  the  real 
estate  mortgaged,  and  being  also  the  holder  of  the  note  secured  by  the  mort- 
gage and  the  assignee  thereof,  can  defend  his  possession  under  the  mortgage, 
as  against  the  mortgagor  or  those  claiming  under  him,3  and  also  that  if  a  per- 
son to  whom  a  mortgage  debt  is  assigned  for  a  valuable  consideration  takes 
possession  of  the  mortgaged  premises  after  default,  the  mortgagee  cannot 
maintain  ejectment  against  him.  for  though  the  legal  title  is  in  the  mortgagee 
it  would  not  be  for  the  interest  of  the  assignee  of  the  debt  that  the  mortgagee 
should  maintain  ejectment.4 

h.  Right  of  Assignee  of  Mortgage  Note  to  Levy  on  Equity  of 
REDEMPTION.  — An  indorsee  of  one  of  several  notes  secured  by  a  mortgage 
which  is  not  assigned  to  him,  may  levy  on  the  mortgagor's  equity  of  redemp- 
tion to  satisfy  a  judgment  obtained  against  him  on  the  note.  He  is  not 
deprived  of  the  usual  incidents  and  rights  which  pass  with  the  note,  because 
he  may,  if  he  sees  fit  to  seek  it,  have  an  equitable  resort  to  the  mortgage 
security. ft 

i.  Effect  of  Release  or  Discharge  by  Mortgagee.  —  A  mortgagee 
of  land  cannot  rightfully  release  or  discharge  the  mortgage  after  an  assign- 
ment thereof  unless  authorized  by  the  assignee,6  and  therefore  his  release  or 
discharge  will  not  affect  the  rights  of  the  assignee  where  the  mortgagor  or  his 
grantee  had  actual  or  constructive  notice  of  the  assignment,7  or  where  the 
mortgage  was  given  to  secure  a  negotiable  note.8  But  if  the  recording  acts 
afford  the  assignee  the  opportunity  of  giving  notice  of  his  rights  by  procuring 
and  putting  on  record  a  written  assignment  of  the  mortgage,  a  neglect  on  his 

1.  See  ihe  title  Ejectment,  vol.  io,  p.  507.  mortgage  is  not  bound  or  concluded  or  in  any 

2.  Rights  Not  Affected  by  Subsequent  Transac-  way  affected  by  a  judgment  of  satisfaction  of 
tions  of  Mortgagee.  —  Smith  v.  Stevens,  49  such  mortgage  against  the  moitgagee,  made 
Conn.  181 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  and  entered  after  the  mortgagee  has  ceased  to 
Talbot,  113  Ind.  373,  3  Am.  St.  Rep.  655;  have  any  interest  in  the  mortgage  debt,  and 
Bryant  v.  Jackson,  59  Me.  165;  Marcus  v.  without  any  actual  or  constructive  notice  to 
Dyer,  174  Mass.  64;  Titus  v.  Haynes,  (Brook-  the  assignee  as  the  holder  of  the  mortgage 
lyn  City  Ct.  Gen.  T.)  9  N.  Y.  Supp.  742,  debt.  Dixon  v.  Hunter.  57  Ind.  278. 
affirmed  129  N.  Y.  645;  Dewing  v.  Crueger,  7  7.  Record  Protects  Assignee.  —  Smyth  v. 
Wash.  590.  Knickerbocker  L.  Ins.  Co.,  21  Hun  (N.  Y.)  241, 

Estoppel  to  Deny  Authority  of  Mortgagee. —  affirmed  84  N.  Y.  589;  Davies  v.  Jones,  (Supm. 

McCabe  v.  Farnsworth,  27  Mich.  52.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  253.    See  also 

3.  Kilgour  v.  Gockley,  83  111.  109;  Fountain  Strait  v.  Ady.  6  Ohio  Dec.  263,  4  Ohio  N. 
v.  Bookstaver,  141  III.  461.  P.  86. 

4.  Barrett  v.  Hinckley,  124  III.  32,  7  Am.  St.  The  Nonproduction  of  the  Mortgage  InEtrument 
Rep.  331.  by  the  mortgagee  at  the  lime  of  making  a  dis- 

5.  Right  to  Levy  on  Equity  of  Redemption.  —  charge  is  sufficient  to  put  the  mortgagor  upon 
Andrews  v.  Fiske,  101  Mass.  422.  See  also  inquiry  and  affect  him  with  constructive 
Crane  March,  4  Pick.  (Mass.)  131,  16  Am.  notice  of  the  assignment.  Brown  v.  Blyden- 
Dz-z.  329.  burgh,  7  N.  Y.  14],  57  Am.  Dec.  566. 

8.  Mortgagee  Cannot  Rightfully  Release  Mort-  8.  Mortgage  Securing  Negotiable  Note — United 

gage  After  Assignment.  —  Franklin  Sav.  Bank  States.  —  Black  v.  Reno,  59  Fed.  Rep.  917. 

v.  Colby,  105  Iowa  424.    See  also  Harding  v.  Alabama.  —  Brewer  v.  Atkeison,  121  Ala. 

Durand,  36  111.  App.  238.  410,  77  Am.  St.  Rep.  64. 

An  Assignee  of  a  mortgage  who  has  trans-  Indiana.  —  Lapping  v.  Duffy,  47   Ind.  51. 

ferred  his  interest  therein  to  another  cannot  See  also  Dixon  v.  Hunter,  57  Ind.  278. 

thereafter   legally   discharge    the    mortgage.  Iotva. —  Vandercook  v.  Baker,  48  Iowa  199. 

Conner  v.  Whitmore,  52  Me.  185.  Kansas.  —  Mutual  Ben.  L.  Ins.  Co.  v.  Hunt- 
Judgment  of  Satisfaction.  —  An  assignee  of  a  ington,  57  Kan.  744. 
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part  to  do  so  will  estop  him  from  asserting  the  invalidity  of  a  duly  recorded 
release  or  discharge  executed  by  the  mortgagee,  as  against  an  innocent  pur- 
chaser who  has  paid  his  money  for  the  property  without  notice  of  the  assign- 
ment and  on  the  faith  of  the  public  records.1 

j.  WHAT  Law  GOVERNS.  —  As  a  general  principle,  the  rights  of  parties 
growing  out  of  the  assignment  of  debts  secured  by  mortgage  will  be  governed 
by  the  law  of  the  place  where  the  assignment  is  made.2 

9.  Rights  and  Liabilities  of  Assignor  —  a.  Setting  up  Adverse  Title.  — 
Wn^re  a  mortgagee  has  in  good  faith  assigned  the  mortgage,  he  and  his  rep- 
resentatives or  privies  are  thereby  clearly  estopped  in  law  and  in  equity  from 
setting  up  a  prior  and  conflicting  title  in  himself  to  defeat  the  mortgage  which 
he  has  negotiated  and  which  has  been  foreclosed  by  the  assignee.3  But  a 
mortgagee  who  has  assigned  his  mortgage  with  a  guaranty  of  payment  may 
thereafter  acquire  a  tax  title  to  the  premises  prior  to  foreclosure,  though  in 
such  case  the  assignee  will  be  allowed  a  reasonable  time  to  redeem  if  it  would 
be  inequitable  to  decree  otherwise.4 

b.  Enforcement  of  Junior  Mortgage. — And  where  the  holder  of  a 
note  secured  by  a  first  mortgage  on  land,  after  purchasing  a  second  mortgage 
thereon,  sold  the  first  note  and  mortgage,  he  is  not  estopped  to  enforce 
the  second  mortgage  where  both  mortgages  were  recorded  and  he  did  not  say 
anything  to  the  assignee  calculated  to  deceive  him.5 

c.  Note  of  Assignee  Taken  for  Portion  of  Debt.- — Where  the 
owner  of  a  mortgage  assigns  it  to  a  third  person,  guaranteeing  its  payment, 
and  takes  from 'the  assignee  a  note  for  part  of  the  amount  of  the  debt,  pay- 
able when  the  debt  is  collected,  the  assignor  may  be  regarded  as  having  an 
interest  in  the  mortgage  similar  to  that  of  a  junior  mortgagee.6 

d.  Assignment  as  Collateral.  —  It  has  been  held  that  a  mortgagee 
does  not  lose  his  interest  in  the  mortgage  by  assigning  it  to  his  creditor  as 
collateral  security  for  his  own  debt,  though  he  stipulates  in  the  assignment  to 
forfeit  all  interest  in  the  mortgage  if  he  fails  to  pay  his  debt  by  a  specified 
day,  and  fails  to  pay  it,  as  the  agreement  for  forfeiture  amounts  to  nothing  in 
a  court  of  equity.7 

e.  Agreement  of  Assignee  to  Pay  Accumulated  Interest.  —  Where 
an  assignee  of  a  mortgage  agreed  to  pay  the  assignor  the  accumulated  interest 
on  the  notes  secured  by  such  mortgage  out  of  the  first  moneys  paid  on  the 
note  as  interest,  but  no  interest  was  ever  paid,  and  the  assignee  was  com- 
pelled to  foreclose  the  mortgage  and  realized  less  than  the  principal,  it 
was  held  that  the  assignor  was  not  entitled  to  recover  from  the  assignee  the 

Maryland.  —  See  Demuth  v.  Old  Town  Bank,  Ohio  Dec.  263,  4  Ohio  N.  P.  86;  Lea  v.  Welsh, 

85  Mi.  315,  60  Am.  St.  Rep.  322.  4  Ohio  Cir.  Dec.  190,  12  Ohio  Cir.  Ct.  670; 

Missouri.  —  Anderson  v.   Baumgartner,  27  Passumpsic  Sav.  Bank  v.  Buck,  71  V't.  190. 

Mj.  80;  Logan  v.  Smith,  62  Mo.  459;  Good-  See  also  Vann  v.  Mai  bury,  100  Ala.  438,  46 

felloe  v.  Still  well,   73   Mo.  ig;  Joerdens  v.  Am.  St.  Rep.  70;  Blunt  v.  Norris,  123  Mass. 

Schrimpf,  77  Mo.  383;  Lee  v.  Clark,  89  Mo.  55,  25  Am.  Rep.  14;  Torrey  v.  Deavitt,  53  Vt. 

553;  Hagerman  v.  Sutton,  gi  Mo.  520;  Lord  331. 

v.  Schamloeff  el,  50  Mo.  App.  360.  For  a  Full  Treatment  of  the  questions  touched 

Nebraska.  —  Anderson  v.  Kreidler,  56  Neb.  upon  by  ihe  above  cases,  see  the  titles  Pl'R- 

171.  CHASERS    FOR  VALUE  AND  WITHOUT  NOTICE; 

South  Carolina.  —  Williams  :'.  Paysinger,  15  Recording  Acts. 

S.  Car.  171.  2.  Law  of  Place  Where  Assignment  Made  Gov- 

South  Dakota.  —  See  Parker  v.  Randolph,  5  ems.  —  Bank  of  England  v.  Tarleton,  23  Miss. 

S.  Dak.  549.  173- 

Wisconsin.  —  Gordon  v.  Mulhare,  13  Wis  22.  3.  Estoppel  to  Set  Tip  Adverse  Title.  —  Rogers 

Assignment  After   Maturity.  —  Howard    v.  v.  Cross,  3  Chand.  (Wis.)  34,  3  Pin.  (Wis.)  36. 

Gresham,  27  Ga.  347.  4.  Tax  Title  —  Redemption.  —  Manhattan 

1.  Protection  of  Bona  Fide  Purchasers  Where  Trust  Co.  v.  Richards  Trust  Co..  13  S.  Dak.  377. 

Assignment  Not  Recorded. —  Connecticut  Mut.  L.  5.  Enforcement  of  Junior  Mortgage. —  Hussey 

Ins.  Co.  :\  Talbol,  113  Ind.  373,  3  Am.  St.  Rep.  v.  Hill,  120  N.  Car.  312,  58  Am.  St.  Rep.  78g. 

655 ;  Porter  v.  Ourada,  51  Neb.  510;  Ely  v.  6.  Fithian  r.  Coi  win,  17  Ohio  St.  118. 

Scofield,  35  Barb.  (N.  Y.)  330;  Strait  y.  Ady,  6  7.  Assignment  as   Collateral.  —  Husrhes  v. 
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amount  of  such  accumulated  interest.' 

/.  Personal  Liability  to  Assignee.  —  Where  the  ass-ignor  of  a  note 
and  mortgage  did  not  indorse  the  note,  the  assignee  has  no  cause  of  action 
against  him  for  the  balance  due  on  the  note  and  mortgage  after  applying  the 
proceeds  of  a  sale  of  the  mortgaged  premises  thereto.* 

g.  Liability  for  Releasing  ok  Discharging  Mortgage  After 
ASSIGNMENT.  —  Where  the  assignor  after  the  assignment  satisfies  and  dis- 
charges the  mortgage  of  record,  he  is  liable  to  the  assignee  for  ;iny  resulting 
loss  to  him; 3  but  a  fraudulent  release  of  a  mortgage  by  the  mortgagee,  aftei 
the  indorsement  without  recourse  of  the  bond  and  coupons  thereby  secured, 
in  favor  of  a  third  person  having  notice  of  the  rights  of  the  holder,  does  not 
of  itself  render  the  mortgagee  liable  in  an  action  ex  contractu  for  the  amount 
of  the  debt.4 

10.  Protection  of  Mortgagor  in  Payments  to  Mortgagee.  —  Where  a  Mortgage  Secures 
a  Non-negotiable  Note  or  Bond,  and  the  mortgagor  pays  the  mortgage  debt  or  a  por- 
tion thereof  to  the  mortgagee  after  an  assignment  of  the  mortgage  but  without 
any  notice  thereof,  he  will  be  protected  in  such  payment  and  allowed  credit 
therefor  on  the  mortgage,5  but  no  credit  can  be  allowed  for  such  a  payment 
made  after  notice  of  an  assignment.6 

Where  the  Mortgage  Secures  a  Negotiable  Note,  the  mortgagor  is  chargeable  with 
notice  that  such  note  may  be  transferred,  and  if  he  makes  a  payment  on  the 
mortgage  debt  without  requiring  the  production  of  the  mortgage  note  or 
notes  he  does  so  at  his  peril,  and  in  case  such  notes  have  been  assigned  the 
payment  so  made  affords  him  no  protection  against  the  assignee.7 

XIV.  Subrogation  of  Mortgages.  —  All  questions  respecting  the  right  of 
subrogation  as  it  exists  with  respect  to  mortgages  will  be  dealt  with  under 
another  title.8 

XV.  Priority  of  Mortgages —  1.  Effect  of  Recording  Acts.  —  In  the  United 


Johnson,  38  Ark.  285.  See  generally  tne  title 
Pledge  and  Collateral  Security. 

1.  Collins  v.  Gordon,  122  Mich.  665. 

2.  Wood  v.  Sands,  4  Greene  (Iowa)  214. 

3.  Anglo-American  Land,  etc.,  Co.  v.  Bush, 
84  Iotva  272;  Smith  v.  Long,  50  Neb.  749; 
Ferris  v.  Hendrickson,  1  Edw.  (N.  Y.)  132. 

4.  Smith  v.  Long,  50  Neb.  749. 

5.  Mortgagor  Protected  —  England.  —  Dixon 
v.  Winch,  81  L.  T.  N.  S.  111,  68  L.  J  Cn.  572. 
47  W.  R.  620;  Williams  v.  Sorrell,  4  Ves.  Jr., 
389;  Norrish  v.  Marshall,  5  Madd.  475.  See 
also  In  re  Southampton,  16  Ch.  D.  178,  43  L. 
T.  N.  S.  687. 

Canada.  —  Wilson  v.  Kyle,  28  Grant  Ch.  (U. 
C.)  104. 

United  States.  —  Hubbard  v.  Turner,  2  Mc- 
Lean (U.  S.)  519. 

Alabama. — Vann  v.  Marbury,  100  Ala.  438, 
46  Am  St.  Rep.  70. 

Michigan.  — Jones  v.  Smith,  22  Mich.  360. 

Minnesota.  —  Olson  v.  Northwestern  Guar- 
anty Loan  Co.,  65  Minn.  475.  See  also  John- 
son v.  Carpenter,  7  Minn,  176. 

Nebraska.  — Eggert'z'.  Beyer,  43  Neb.  711. 

New  York. — James  v.  Morey,  2  Cow.  (N. 
Y.)  246,  14  Am.  Dec.  475;  Hartley  v.  Tatham, 
10  Bos iv.  (N.  Y.)  273,  affirmed  26  How.  Pr.  (N. 
Y.)  158,  1  Robt.  (N.  Y.)  246;  Davies  v.  Jones 
(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  253; 
O'Callighan  v.  Barrett,  (Supm.  Ct.  Gen.  T.) 
21  N.  Y.  Supp.  368. 

Pennsylvania.  — Horstman  v.  Gerker,  49  Pa. 
St.  282,  88  Am.  Dec.  501;  Foster  v.  Carson, 
159  Pa.  St.  477,  39  Am.  St.  Rep.  696,  33  W.  N. 
C  (Pa.)  517. 

6.  Payments  After  Notice.  —  Rodgers  v.  Peck- 


ham,  120  Cal.  238;  Brewster  v.  Carnes,  103 
N.  Y.  556;  Strever  r.  Earl,  60  Hun  (N.  Y.) 
528. 

Record  Notice.  —  See  the  title  Recording 
Acts. 

Where  Mortgagors  Have  Constituted  the  Mort- 
gagee Their  Agent  to  negotiate  the  moitgage 
note  and  transfer  the  mortgage  which  was 
merely  an  incident  to  the  note,  the  act  of  the 
mortgagee  in  transferring  the  same  is  in  law 
the  act  of  the  mortgagors,  and  hence  they  can- 
not be  allowed  credit  for  payments  subse- 
quently made  to  the  mortgagee  on  the  ground 
that  they  occupy  the  position  of  a  mortgagor 
who  innocently  pays  money  to  his  mortgagee 
after  the  mortgage  has  been  transferred  to 
another  and  before  the  transfer  has  been 
placed  on  record.  Bacon  v.  Wood,  (R.  I.  1900) 
47  Atl.  Rep.  388 

7,  Mortgage  Securing  Negotiable  Note  —  Iowa. 
—  Brayley  v.  Ellis,  71  Iowa  155;  Baumgartner 
v.  Peterson,  93  Iowa  572. 

Kansas.  —  Burhans  v.  Hutcheson,  25  Kan. 
625,  37  Am.  Rep.  274. 

Maryland.  —  Hoffacker  v.  Manufacturers' 
Nat.  Bank,  (Md.  1892)  23  Atl.  Rep.  579. 

Massachusetts. — Murphy  v.  Barnard,  162 
Mass.  72,  44  Am.  St.  Rep.  340;  Mulcahy  v. 
Fenwick,  161  Mass.  164;  Biggerstaff  v.  Mars- 
ton,  161  Mass.  101. 

Michigan.  —  Williams  v,  Keyes,  90  Mich. 
290,  30  Am.  St.  Kep.  438;  Wilson  v.  Campbell, 
no  Mich.  580. 

Nebraska.  —  Eggert  v.  Beyer,  43  Neb.  711. 
See  also  Porter  w.  Ourada,  51  Neb.  510. 
Vermont.  — Toirey  v.  Deavitt,  53  Vt.  331. 

8.  See  the  title  Subrogation. 
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States  generally,  and  in  certain  localities  in  England,  the  question  of  priority 
as  between  mortgages,  -  and  between  mortgages  and  other  liens  or  con- 
veyances, is  dependent  upon  recording  or  registration  acts,  and  the  modifica- 
tions imposed  upon  the  ordinary  operation  of  these  acts  by  the  agreement  of 
the  parties  or  by  principles  of  estoppel,  and  will  be  found  fully  discussed  in  a 
subsequent  portion  of  this  work.1 

2.  Possession  of  Title  Deeds.  —  It  is  understood  to  have  been  the  old  rule  in 
the  English  chancery,  that  if  a  person  took  a  mortgage  and  voluntarily  left 
the  title  deeds  with  the  mortgagor,  he  was  to  be  postponed  to  a  subsequent 
mortgagee  without  notice  and  who  was  in  possession  of  the  title  deeds.  The 
reason  of  the  rule  was  that  by  leaving  the  title  deeds  he  enabled  the  mort- 
gagor to  impose  on  others  who  had  no  registry  to  resort  to,  except  in  certain 
localities,  and  who,  therefore,  could  only  look  for  their  security  to  the  title 
deeds  in  the  possession  of  the  mortgagor.2  But  it  is  now  the  settled  English 
doctrine  that  the  mere  circumstance  of  leaving  the  title  deeds  with  the  mort- 
gagor is  not  of  itself,  apart  from  any  evidence  of  fraud  on  the  part  of  the 
mortgagee  or  fraud  or  misconduct  on  the  part  of  the  mortgagor  acting  as 
the  mortgagee's  agent,  sufficient  to  postpone  the  first  mortgagee  and  to  give  the 
preference  to  a  second  mortgagee  who  takes  the  title  deeds  with  his  mortgage 
and  without  notice  of  the  prior  incumbrance.3 

3.  Priority  Fixed  by  Specific  Statute.  —  Sometimes  by  express  statutory 
provision  priority  is  given  to  a  specific  lien  over  existing  mortgages,  and  the 
priority  thus  given  will  be  upheld  by  the  courts  whether  the  mortgage  was 
created  prior  or  subsequent  to  the  passage  of  the  statute,  if  the  statute  is  not 
violative  of  some  constitutional  provision  either  state  or  federal.4 

4.  Mortgage  Securing  Negotiable  Paper.  —  Where  the  sole  controversy  is  as 
to  the  priority  of  liens  created  on  real  estate  by  mortgages,  the  law  which 
protects  the  bona  fide  purchaser  of  negotiable  paper  before  due  from  latent 
defenses  or  equities,  has  no  application  in  determining  the  priority  from  the 
mere  fact  that  such  paper  is  secured  by  one  of  the  mortgages.5 

5.  Priority  as  Between  Notes  Secured  by  Single  Mortgage  —  a.  Notes  Due 
Originally  to  Mortgagee — (i)  In  Hands  of  Different  Assignees  —  (a)  in 
General.  —  In  several  jurisdictions  it  is  the  rule  that  where  two  or  more  notes 
secured  by  a  single  mortgage  fall  due  at  different  times  and  they  are  held  by 
different  assignees,  and  the  mortgage  fund  is  insufficient  to  pay  the  notes  in 
full,  they  should  be  paid  in  the  order  of  their  maturity  unless  some  agreement 
or  some  paramount  equity  would  require  a  different  order  of  payment.6  And. 

1.  See  the  title  Recording  Acts.  Notes  —  Florida.  — Wilson  v.  Haytvard,  6  Fla. 

2.  Priority  Arising  from  Possession  of  Title  171. 

Deeds.  —  See  Ryall  v.  Rolle,  1  Atk.  168;  Good-  Illinois.  —  Herrington  v.  McCollum,  73  111. 

title  v.  Morgan,  1  T.  R.  755;  Berry  v.  Mutual  476;  Koester  v.  Burke,  81  111.  436;  Funk  v. 

Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  603.  McReynolds,  33  111.  482;  Vansant  v.  Allmon, 

3.  Northern  Counties  of  England  F.  Ins.  Co.  23  111.  30;  Chandler  v.  O'Neil,  62  111.  App.  418. 
v.  Whipp,  26  Ch.  D.  482;  In  re  Castell,  (189S)  I  Indiana.  —  State  Bank  v.  Tweedy,  8  Blackf. 
Ch.  315.  See  also  Berry  v.  Mutual  Ins.  Co.,  (Ind.)  447,  46  Am.  Dec.  486;  Doss  v.  Ditmars, 
2  Johns.  Ch.  (N.  Y.)  603.  70  Ind.  457;  Parkhurst  v.  VVatertovvn  Steam 

4.  Priority  over  Existing  Mortgages  by  Express  Engine  Co.,  107  Ind.  5q6;  Hough  v.  Osborne, 
Statutory  Provision.  —  Provident  Sav.  Inst.  v.  7  Ind.  140;  Minor  v.  Hill,  58  Ind.  180;  Davis 
Jersey  City,  113  U.  S.  506;  Warren  v.  Sohn,  v.  Langsdale,  41  Ind.  403;  Murdock  v.  Ford, 
112  Ind.  213;  Hand  v.  Startup,  38  N.  J.  Eq.  17  Ind.  52;  Harris  v.  Harlan,  14  Ind.  439. 
115;  Paterson  v.  O'Neill,  32  N.  J.  Eq.  386;  Iowa.  —  Leavitt  v.  Reynolds,  79  low  a  348. 
Howell  v.  Essex  County  Road  Board,  32  N.  J.  Kansas. —  Richardson  v.  McKirn,  20  Kan. 
Eq.  672.    See  also  State  v.  /Etna  L.  Ins.  Co.,  346. 

117  Ind.  251.    See  further  the  titles  Consti-  Missouri.  —  Thompson  v.  Field,  38  Mo.  320; 

tutional  Law,  vol.  6,  p.  968;  Mines  and  Min-  Mitchell  v.  Ladew,  36  Mo.  526. 

ing  Claims,  ante,  p.  677;  Taxation.  Ohio. —  Winters  v.  Franklin  Bank   33  Ohio 

5.  Priority  of  Mortgage  Securing  Negotiable  St.  250;  Wohlgemuth  v.  Standard  Drug  Co., 
Paper.  —  Equitable  Securities  Co.  v.  Talberi,  49  8  Ohio  Cir.  Dec.  9;  Anderson  v.  Sharp,  44 
La.  Ann.  1393;  Butler  v.  Mazeppa  Bank,  94  Ohio  St.  268. 

Wis.  351.  Virginia. —  Gwathmeys  v.  Ragland,  1  Rand. 

6.  Priority  Determined  by  Dates  of  Maturity  of  (Va.)  466. 
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this  rule  applies  where  the  notes  are  negotiable.1  If  facts  or  circum- 
stances exist  to  make  the  order  of  priority  other  than  the  order  of  maturity, 
such  facts  or  circumstances  must  be  shown  by  the  party  claiming  to  vary  this 
order.3 

Alabama  Rule.  —  In  Alabama  it  has  been  held  that  the  assignees  will  be 
entitled  to  priority  of  payment  in  the  order  in  which  the  assignments  were 
made,  and  not  according  to  the  time  of  the  falling  due  of  the  notes.3 

Rule  Allowing  Pro  Rata  Division.  —  In  other  jurisdictions  it  is  held  that  all  the 
assignees  shall  share  pro  rata  in  the  distribution  of  the  mortgage  fund  without 
regard  to  the  date  of  maturity  or  assignment. 1 

(b)  Priority  Fixed  by  Agreement  —  aa.  Agreement  Between  Mortgagee  am>  Assignee. — 
Whatever  may  be  the  rule  apart  from  express  stipulation,  it  is  well  settled 
that  the  mortgagee  may  by  agreement  with  an  assignee  give  the  latter  pri- 
ority over  subsequent  assignees  of  other  notes,  and  such  an  agreement  may 
be  implied  from  the  circumstances  of  the  transfer.5  But  no  priority  over 
previously  assigned  notes  can  be  acquired  by  an  agreement  to  that  effect 
between  the  mortgagee  and  an  assignee.6 

No  Particular  Form  of  Assignment  is  necessary  in  order  to  impart  a  preference  to 
an  assigned  note,  and  it  is  sufficient  if  it  appears  to  be  the  clear  and  certain 
intention  of  the  parties  to  convey  the  right.7  And  in  the  absence  of  statute 
requiring  such  assignments  to  be  recorded,  it  has  been  held  that  a  subsequent 
assignee  will  be  chargeable  with  notice  of  the  agreement  between  the  mort- 
gagee and  the  assignee  of  the  first  note  assigned. M 

66.  Stipulation  in  Mortgage.  —  If  the  mortgage  itself  contains  a  stipulation 
as  to  the  order  in  which  the  mortgage  fund  is  to  be  applied,  the  division  will 
be  made  accordingly.9  But  it  has  been  held  that  the  rule  in  some  jurisdic- 
tions allowing  assignees  to  take  in  the  order  in  which  the  notes  held  by  them 


Wisconsin.  —  Marine  Bank  v.  International 
Bank,  9  Wis.  57,  Lyman  v.  Smith,  21  Wis.  674. 
See  also  Page  v.  Pierce,  26  N.  H.  321;  Hunt 
Stiles,  10  N.  H.  469 

A  Judgmsnt  obtained  on  one  of  the  notes 
takes  the  place  of  the  note  in  the  order  of  pri- 
ority.   Funk  v.  McReynolds,  33  111.  482. 

Effect  of  Extension  of  Time  of  Payment  of  Note. 
—  The  fact  that  the  holder  of  the  note  first  ma- 
turing grants  to  the  mortgagor  upon  a  valu- 
able con  ^deration  an  extension  of  time  beyond 
th?  maturing  of  the  succeeding  notes  does  not 
give  the  latter  priority  over  the  former.  Peo- 
ple's Sav.  Bank  -/.  Finney,  63  Ind.  460.  See 
also  Owings  v.  McKenzie,  133  Mo.  323. 

Failure  to  Enforce  Lien  until  Maturity  of  Second 
Note.  —  The  lien  of  the  note  first  maturing  is 
not  lost  by  the  failure  of  the  assignee  to  com- 
mence his  action  to  foreclose  until  after  the 
maturity  of  the  second  note.  Lyman  v.  Smith, 
21  Wis.  674. 

1.  U.  S.  Bank  v.  Covert,  13  Ohio  240. 

2.  Winters  v.  Franklin  Bank,  33  Ohio  St.  250. 

3.  Alabama  Rule.  —  Cullum  v.  Erwin,  4  Ala. 
452;  Nelson  v.  Dunn,  15  Ala.  501.  See  also 
M'Vay  v.  Bloodgood,  9  Pott.  (Ala.)  547. 

4.  Rule  Allowing  Pro  Rata  Division  Among 
Different  Assignees. —  Penzel  v.  Brookmire,  51 
Ark.  105,  14  Am.  St.  Rep.  23;  Grattan  v.  Wig- 
gins, 23  Cal.  30:  Hall  v.  McCormick,  31  Minn. 
280;  Wilson  v.  Eigenbrodt,  30  Minn.  4;  Hen- 
derson v.  Herrod,  10  Smed.  &  M.  (Miss.)  631; 
Studebaker  Brothers  Mfg.  Co.  v.  McCargur, 
20  Neb.  500;  Keyes  v.  Wood,  21  Vt.  331.  See 
also  Vieno  v.  Gibson,  (Tex.  Civ.  App.  1892)  20 
S.  W.  Rep.  717;  Belding  v.  Manly,  21  Vt.  550; 
Johnson  v.  Caudage,  31  Me.  28. 


Mortgage  Securing  Several  Bonds.  —  Donley  v. 
Hays,  17  S.  &  R.  (Pa  )  400. 

5.  Priority  Fixed  by  Agreement  Between  Mort- 
gagee and  Assignee.  —  Grattan  v.  Wiggins,  23 
Cal.  30;  Walker  v.  Dement,  42  111.  272;  Noyes 
v.  White,  9  Kan.  640;  Chew  v.  Buchanan,  30 
Md.  367;  Foley  v.  Rose,  123  Mass.  557;  Bryant 
v.  Damon,  6  Gray  (Mass.)  564;  Bank  of  Eng- 
land v.  Tarleton,  23  Miss.  173;  Anderson  v. 
Shapp,  44  Ohio  St.  260;  Wright  v.  Parker,  2 
Aik.  (Vt.)  212.  Compare  Studebaker  Brotheis' 
Mfg.  Co.  v.  McCargur,  20  Neb.  500. 

6.  Phelan  v.  Olney,  6  Cal.  478;  Wilson  v. 
Hay  ward,  6  Fla.  171;  Keyes  v.  Wood,  21  Vt. 
331.  See  also  Moore  v.  Ware,  38  Me.  496; 
Belding  v.  Manly,  21  Vt.  550;  Gwathmeys  v. 
Ragland,  I  Rand.  (Va.)  466. 

Effect  of  Tender  of  Payment  to  Subsequent  As- 
signee.  —  But  it  has  been  held  thai  a  tender  by 
the  assignee  of  the  note  first  maturing  to  a 
subsequent  assignee  of  the  residue  of  the  notes 
and  the  mortgage,  of  the  amount  of  the  latter 
notes,  and  a  demand  of  an  assignment  of  the 
mortgage  and  notes,  is  an  admission  of  priority 
of  lien  in  the  subsequent  assignee.  Belding 
v.  Manly,  21  Vt.  550. 

7.  Bank  of  England  v.  Tarleton,  23  Miss. 
173;  Jefferson  College  v.  Prentiss,  29  Miss.  55. 

8.  Walker  v.  Dement,  42  111.  272. 

9.  Priority  as  Affected  by  Stipulation  in  Mort- 
gage.—  M'Vay  v.  Bloodgood,  9  Port-  (Ala.) 
547.    See  also  Ellis  v.  Lamme,  42  Mo.  153. 

Parol  Agreement  Between  Mortgagor  and  Mort- 
gagee.—  But  it  has  been  held  that  a  parol 
agreement  between  the  mortgagor  and  mort- 
gagee, whether  before  or  after  the  execution 
of  the  mortgage,  that  notes  having  different 
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mature,  is  not  altered  by  a  stipulation  in  the  mortgage  that  on  default  in  the 
payment  of  one  note  all'shall  mature  and  become  due.1 

(2)  Where  Mortgagee  Retains  Part  of  the  Notes.  —  In  some  states,  if  the 
mortgagee  retains  part  of  the  notes  or  bonds  secured  by  the  mortgage,  though 
they  are  the  last  to  mature,  he  will  be  entitled  to  a  pro  rata  division  of  the 
mortgage  fund  with  the  assignees  of  the  other  notes  or  bonds.2  But  in  other 
jurisdictions  the  note  first  maturing  is  entitled  to  priority  if  held  by  the 
assignee,3  and  in  some  jurisdictions  even  where  it  is  held  by  the  mortgagee.4 
In  other  jurisdictions,  however,  it  is  held  that  an  indorsee  or  assignee  of  one 
of  the  notes  is  entitled  in  equity  to  payment  out  of  the  mortgaged  funds  in 
preference  to  a  note  retained  by  the  mortgagee,  although  the  note  so  assigned 
may  fall  due  subsequently  to  that  retained  by  the  mortgagee.5 

Effect  of  Express  Agreement  Between  Mortgagee  and  Assignee.  —  But  the  rule  in  any 
case  may  be  controlled  by  the  express  agreement  of  the  parties.6 

(3)  Where  Notes  Have  Same  Date  of  Maturity.  —  Where  the  notes  secured 
by  the  same  mortgage  fall  due  on  the  same  day,  and  the  mortgage  fund  is 
not  sufficient  to  pay  the  entire  amount  of  the  notes,  the  notes  should  be  paid 
pro  rata  out  of  the  mortgage  fund  unless  some  agreement  or  paramount  equity 
would  require  a  different  mode  of  payment,  and  this  whether  the  mortgagee 
assigns  all  the  notes  7  or  retains  a  part.8 

b.  Notes  Due  Originally  to  Different  Parties. — Where  notes 
due  originally  to  different  parties  are  secured  by  a  single  mortgage,  no  pri- 
ority of  payment  out  of  the  mortgage  fund  is  given  to  the  debt  first  maturing, 
but  the  proceeds  are  to  be  distributed  pro  rata;  and  this  whether  the  debts 
are  contracted  at  different  times  or  are  identical  in  date.9 

XVI.  Tacking  and  Consolidation  —  1.  Tacking  a  Subsequent  to  a  Prior 
Incumbrance  —  a.  Statement  of  Principle.  —  The  doctrine  of  tacking  as 


dates  of  maturity  should  be  paid  equally  and 
ratably  out  of  the  mortgage  property,  was 
inadmissible  at  least  against  subsequent 
assignees  ot  the  notes  having  no  notice  of  the 
agreement.  Wohlgemuth  v.  Siandard  Drug 
Co.,  8  Ohio  Cir.  Dec.  g.  See  also  Schultz  v. 
Plankinton  Bank,  141  111.  116,  33  Am.  St. 
Rep.  290. 

1.  Effect  of  Provision  for  Maturity  of  All  Notes 
upon  Default  in  Payment  of  One.  —  Horn  v. 
Bennett,  135  Ind.  158;  Leavitt  v.  Reynolds,  79 
Iowa  348;  Thompson  v.  Field,  38  Mo.  320; 
Hurck  j.  Erskine,  45  Mo.  484;  Mitchell  v. 
Ladew.  36  Mo.  526.  See  also  Owings  v.  Mc- 
Kenzie,  133  Mo.  323.  But  see  U.  S.  Bank  v. 
Covert,  13  Ohio  240;  Pierce  v.  Shaw,  51  Wis. 
316. 

2.  Pro  Rata  Division  Between  Mortgagee  and 
Assignee.  —  Dixon  v.  Clayville,  44  Md.  573; 
Wilcox  v.  Allen,  36  Mich.  160;  Cooper  71.  Ul- 
mann,  Walk.  (Mich.)  251;  Donley  v.  Hays,  17 
S.  &  R.  (Pa.)  400;  Delespine  v.  Campbell,  52 
Tex.  4.  See  also  McCurdy  v.  Claik,  27  Mich. 
445- 

3.  Priority  According  to  Maturity  Where  Mort- 
gagee  Holds   Subsequently  Maturing  Note.  — 

Walker  v.  Schreiber,  47  Iowa  529;  Peoples 
Sav.  Bank  v.  Finney,  63  Ind.  460;  Stanley  v. 
Beattv,  4  Ind.  134-  Sargent  v.  Howe,  21  111. 
148. 

Transfer  of  Note  After  Payment.  —  When  the 

first  of  a  seiies  of  notes  secured  by  a  mortgage 
was  piid  by  the  mortgagor  and,  without  the 
knowledge  of  the  mortgagee,  transferred  to 
one  who  furnished  the  money  to  make  the 
payment,  it  was  held  that  the  remaining  notes 
of  the  series  in  the  hands  of  the  mortgagee 


were  entitled  to  preference  under  the  mort- 
gage. Bailey  v.  Malvin,  53  Iowa  371.  See 
also  Cussen  v.  Brandt,  97  Va.  I. 

4.  Where  Mortgagee  Holds  Note  Previously 
Maturing.  —  Massie  v.  Sharpe,  13  Iowa  542; 
Rankin  v.  Major,  9  Iowa  297;  Grapengether 
:\  Fejervary,  9  Iowa  163,  74  Am.  Dec.  336; 
Hinds  v.  Mooers,  11  Iowa  211;  Wood  v.  Trask, 
7  Wis.  566,  76  Am.  Dec.  230;  Aullman-Taylor 
Co.  v.  McGeorge,  31  Kan  329.  Compare  Rich- 
ardson v.  McKim,  20  Kan.  350. 

5.  Rule  Giving  Assignee  Preference  over  Mort- 
gagee.—  Ventress  v.  His  Creditors,  20  La. 
Ann.  359;  Salzman  v.  His  Creditors,  2  Rob. 
(La  )  241;  Barkdull  v.  Herwig,  30  La.  Ann. 
618;  Anderson  v.  Sharp,  44  Ohio  St.  260; 
Waterman  v.  Hunt,  2  R.  I.  298.  See  also 
Parkhurst  v.  Watertown  Steam  Engine  Co., 
107  Ind.  594;  Pattison  v.  Hull,  9  Cow.  (N.  Y.) 
747- 

Note  Bequeathed  to  Legatee.  —  On  the  same 
principle  it  has  been  held  that  a  note  held  by 
a  legatee  of  the  mortgagee  is  entitled  to  priority 
over  notes  retained  by  the  decedent.  Wilber 
v.  Buchanan,  85  Ind.  42. 

6.  Howard  v.  Schmidt,  29  La.  Ann.  I2g; 
Mechanics'  Bank  v.  Niagara  Bank,  9  Wend. 
(N.  Y.)  410;  Langdon  v.  Keith,  9  Vt.  300. 

7.  Phelan  v.  Olney,  6  Cal.  479. 

8.  Auitman-Taylo'r  Co.  v.  McGeorge,  31 
Kan.  329.  See  also  Beresford  v.  Ward,  1  Dis- 
ney (Ohio)  170. 

9.  Mortgage  Given  Originally  to  Secure  Notes  to 
Different  Parties.  —  Fielder  v.  Varner,  45  Ala. 
429;  Goodall  v.  Mopley,  45  Ind.  355;  Shaw  v. 
Newsom,  78  Ind.  335;  Chaplin  v.  Sullivan, 
128  Ind.  50;   Coons  v.  Clifford,  58  Ohio  St. 
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applied  in  the  English  courts  of  equity  is  that  where  there  exist  upon  a  piece 
of  land  two  incumbrances  acquired  at  different  times,  and  subsequent  thereto 
a  mortgage  of  the  land  is  executed  to  a  person  who  then  has  no  notice  of  the 
second  incumbrance,  this  third  incumbrancer  may  buy  in  the  legal  estate  out- 
standing under  the  first  incumbrance,  take  an  assignment  of  the  securities,  and 
unite  or  tack  the  legal  title  to  his  equitable  interest,  thereby  postponing  the 
intermediate  incumbrance  to  both  the  first  and  third,  and  compelling  the 
second  incumbrancer  to  redeem  both  the  prior  and  subsequent  liens  in  order 
to  redeem  his  own.  The  principle  applies  also  where  instead  of  a  mortgage  a 
conveyance  of  the  equity  of  redemption  is  made  subsequent  to  the  second 
incumbrance,  the  purchaser  in  such  case  being  allowed  to  buy  in  the  legal 
estate  from  the  first  incumbrancer,  and  by  joining  or  "  tacking"  it  to  the 
equitable  interest  acquired  under  his  conveyance,  to  protect  his  purchase 
against  the  second  incumbrance.  The  doctrine  is  founded  upon  the  principle 
that  where  equities  are  equal  the  legal  title  prevails.1  . 

Criticism  of  Rule.  —  The  principle  of  tacking  has  met  with  severe  criticism, 
inasmuch  as  it  encroaches  upon  the  general  rule  that  incumbrances  should  be 
satisfied  in  the  order  of  priority  in  point  of  time,  and  also  because  the  reason 
upon  which  the  principle  rests  is  merely  technical  and  unfounded  in  natural 
equity.2 

b.  Requisites  for  Application  of  Principle  —  (i)  Equality  of  Equi- 
ties. —  Inasmuch  as  the  rule  is  founded  upon  the  principle  that  where  equities 
are  equal  the  legal  title  will  prevail,  the  doctrine  can  apply  only  in  those  cases 
where  the  equities  of  the  several  incumbrancers  are  equal.  This  equality  of 
equities,  however,  does  not  refer  to  equality  in  point  of  time,  but  means  the 
absence  of  any  circumstances  which  so  affect  the  conduct  of  one  of  the  rival 
claimants  as  to  make  his' demand  less  meritorious  than  that  of  another.3 

(2)  Loan  on  Credit  of  Land.  —  In  order  for  the  doctrine  of  tacking  to 

698;  Baker  v.  Hairis,  16  Ves.  Jr.  397;  Taylor 
v.  Russell,  (1892)  A.  C.  244;  Powell  v.  London, 
etc.,  Bank,  (1893)  1  Ch.  615;  Bailey  v.  Barnes, 
(1894)  1  Ch.  25;  Blackwood  v.  London  Chartered 
Bank,  L.  R.  5  P.  C.  92.  See  also  Mason  v. 
Rhodes,  53  L.  T.  N.  S.  322.  Compare  Champ- 
neys  v.  Burland,  23  L.  T.  N.  S.  584,  19  W.  R. 
148;  Anonymous,  2  Ves.  661. 

Leading  Cases.  —  Brace  v.  Marlborough,  2  P. 
Wins.  491;  Marsh  v.  Lee.  2  Vent.  337. 

Mortgage  and  Judgment  Tacked  —  Interest  on 
Judgment  Recoverable  in  Excess  of  Penalty.  — 
Godfrey  v.  Waison,  3  Atk.  517. 

Rule  Applicable  in  Favor  of  Mortgagee  of  Legal 
Title  Acquiring  Subsequent  Equitable  Interest.  — 
Lloyd  v.  Attvvood,  3  Ue.  G.  &  J.  614,  29  L.  J. 
Ch.  97,  5  Jur.  N.  S.  1322. 

Proof  of  Subsequent  Loan  Unnecessary  —  Ac- 
quittance Sufficient.  —  Holt  v.  Mill,  2  Vern.  279. 

Purchase  of  Prior  Incumbrance  Before  the  Third 
Mortgage  Held  Immaterial. —  Huntington  v. 
Greenville,  I  Vern.  52. 

Rule  Applicable  Where  Debt  Secured  by  Frior 
Incumbrance  Has  Been  Satisfied.  —  Maish  v. 
Lee,  2  Vent.  337;  Churchil  v.  Grove,  Ch.  Cas. 
(pt.  i)  35;  Edmunds  v.  Povey,  1  Vern.  187; 
Higgon  v.  Syddal,  Ch.  Cas.  (pi.  i.)  1^9; 
Hacket  v.  Wakefield.  Hardtes  172;  Bovey  v. 
Skipwith,  Ch.  Cas.  (pt.  i)  201:  Hitchcock  v. 
Sedgwick,  2  Vein.  159;  Stanton  v.  Sadler, 
2  Vern.  30. 

2.  Criticism  of  Rule.  —  Brace  v.  Marlborough, 
2  P.  Wins.  492;  Jennings  v.  Jordan,  6  App. 
Cas.  698;  Bailey  v.  Barnes.  (1S94)  1  Ch.  36. 

3.  Equities  Must  Be  Equal. —  Lacey  v.  Ingle, 
2  Phil.  413,  Bailey  v.  Barnes,  (1S94)  1  Ch.  25. 


480.  But  see  Gardner  v.  Diederichs,  41  111. 
158. 

1.  Doctrine  of  Tacking  in    England.  —  See 

generally  Churchil  v.  Grove,  Ch.  Cas.  (pt.  i) 
35;  Marsh  v.  Lee,  2  Vent.  337;  Shepherd  v. 
Titley,  2  Atk.  348;  Titley  v.  Davies,  2  Y.  &  C. 
Ch.  399;  Godfrey  v.  Watson,  3  Atk.  517; 
Maundrell  v.  Maundrell,  10  Ves.  Jr.  270; 
Hawkins  v.  Taylor,  2  Vern.  29;  Brace  v.  Marl- 
borough, 2  P.  W:ns.  491;  Robinson  v.  Davison, 
1  Bro.  C.  C.  63;  Belchier  v.  Butler,  1  Eden 
523;  Turner  v.  Richmond,  2  Vern.  81;  Exp. 
Berridga,  7  Jur.  1141;  Young  v.  Young,  L. 
R.  3  Eq.  801 ;  Banks  v  Sutton,  2  P.  Wins,  700; 
VVynn  v.  Williams,  5  Ves.  Jr.  130:  Radnor  v. 
Rotheram,  Prec.  Ch.  65;  Edmunds  v.  Povey, 
1  Vern.  187;  Stanton  v.  Sadler,  2  Vern.  30; 
Ex  p.  Knott,  11  Ves.  Jr.  619,  8  Rev.  Rep.  254; 
Higgon  v.  Syddal,  Ch.  Cas.  (pt.  i)  149;  Hacket 
v.  Wakefield,  HarJres  172;  Bovey  v.  Skipwith, 
Ch.  Cas.  (pt.  i)  201;  Morret  v.  Paske,  2  Atk. 
52;  Matthews  v.  Cartwiight,  2  Atk.  347;  Blake 
v.  Hungerford,  Prec.  Ch.  158;  Bailey  v.  Barnes, 
(1894)  1  Ch.  25;  Atherley  v.  Burnett,  52  L. 
T.  N.  S.  736,  33  W.  R.  779;  Cator  v.  Cooley, 
1  Cox  Ch.  182;  Lloyd  v.  Attwood,  3  De  G.  & 
J.  614,  29  L  J.  Ch.  97,  5  Jur.  N.  S.  1322;  Mole 
v.  Smith,  Jac.  496;  Swanno:k  v.  Lyford, 
Ambl.  6;  Brown  v.  Gibbs,  Prec.  Ch.  97;  Dud- 
ley v.  DuJley,  Prec.  Ch.  241;  Bulpett  v. 
Sturges,  22  L.  T.  N.  S.  739,  18  W.  R.  796; 
Belchier  v.  Renforth,  5  Bro.  P.  C.  (Toml.  ed.) 
292;  Hitchcock  v.  Sedgwick,  2  Vern.  159; 
Spencer  v.  Pearson,  24  Beav.  266;  Hasket  v. 
Strong,  1  Stra.  689;  Bristol  v.  Hungerford,  2 
Vern.  524;  Jennings  v.  Jordan,  6  App.  Cas. 
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apply  in  favor  of  the  subsequent  purchaser  or  incumbrancer  he  must  have 
advanced  his  money  upon  the  credit  of  the  land.1 

(3)  Want  of  Notice  of  Second  Incumbrance.  —  It  is  an  essential  requisite  of 
the  doctrine  of  tacking  that  the  purchaser  or  subsequent  incumbrancer  must 
have  advanced  his  money  without  notice  of  the  intermediate  incumbrance, 
and  unless  such  purchaser  or  incumbrancer  takes  bona  fide  and  without  notice, 
the  purchase  by  him  of  the  outstanding  legal  title  under  the  first  incumbrance 
will  be  ineffectual  to  protect  his  interest,  and  the  incumbrances  will  be  satis- 
fied in  the  order  of  their  respective  dates.2  If,  however,  a  subsequent  pur- 
chaser or  incumbrancer  did  not  have  notice  of  the  second  incumbrance  at  the 
time  he  took  his  own  mortgage  or  conveyance,  it  is  immaterial  that  he  has 
obtained  such  notice  thereafter;  knowledge  of  the  intermediate  incumbrance 
being  the  very  occasion  that  shows  the  necessity  for  invoking  the  aid  of  the 
principle.  In  order  to  be  barred  of  his  equitable  right  he  must  have  had 
notice  of  the  mesne  incumbrance  when  he  advanced  his  money.3 

Exception  in  Respect  to  Dower.  — An  exception  to  the  rule  that  want  of  notice 
of  the  second  incumbrance  is  essential  to  the  right  of  tacking,  has  been  estab- 
lished in  cases  where  the  second  incumbrance  consisted  of  a  right  of  dower; 
it  being  held  under  the  circumstances  that  tacking  may  take  place  notwith- 
standing notice.  This  exception  is  established  by  practice,  although  unfounded 
in  principle.'1 

Purchase  of  Prior  Incumbrance  Pendente  Lite.  —  Inasmuch  as  the  subsequent  pur- 
chaser or  incumbrancer  is  not  compelled  to  look  for  protection  until  his 
interests  are  in  danger  of  being  prejudiced,  he  is  entitled  to  invoke  the  assist- 
ance of  the  principle  of  tacking  when  that  danger  is  first  discovered  by  him, 
whether  his  knowledge  be  obtained  by  the  institution  of  a  suit  in  equity  or 
otherwise;  therefore,  the  rule  is  settled  that  the  subsequent  purchaser  or 
incumbrancer  may  protect  himself  by  buying  in  the  outstanding  legal  title 
pendente  lite* 

Tacking  Not  Allowed  After  Decree.  —  After  a  decree  has  been  rendered,  however, 
settling  the  priority  of  the  various  incumbrances,  a  purchaser  or  third  incum- 
brancer cannot  get  in  the  legal  estate  so  as  to  protect  himself  by  the  principle 
of  tacking.6 

Effect  of  Mortgagor's  Bankruptcy.  —  It  has  been  held  that  a  second  mortgage 
given  subsequent  to  an  assignment  in  bankruptcy,  the  second  mortgagee  hav- 
ing no  notice  of  the  bankruptcy,  cannot  be  protected  by  his  getting  in  the 
first  mortgage,  inasmuch  as  the  bankruptcy  is  a  matter  of  which  he  is  bound 
to  take  notice.7 

1.  Money  Must  Have  Been  Advanced  on  Credit  chier  v.  Butler,  1  Eden  523;  Hawkins  v.  Taylor, 
<of  Land. —  Lacey  v.  Ingle,  2  Phil.  413.  2  Vern.  29;  Brace  v.  Marlborough,  2  P.  Wms. 

2.  Purchaser  or  Third  Incumbrancer  Must  Take  491;  Robinson  v.  Davison,  1  Bro.  C.  C.  63; 
Without  Notice.  —  Wotiley  v.  Birkhead,  2  Ves.  Turner  v.  Richmond,  2  Vern.  81:  Wortley  v. 
571;  Morret  v.  Paske,  2  Alk.  52;  Willoughby  Birkhead,  3  Alk.  811:  Blackwood  v.  London 
v.  Willoughby,  2  Ves.  685;  Shepherd  v.  Titley,  Chartered  Bank,  L.  R.  5  P.  C.  92;  Bailey  v. 
2  Atk.  351.    See  also  Allen  v.  Knight,  5  Hare      Barnes,  (1894)  1  Ch.  25. 

272.  6.  No  Tacking  After  Decree.  —  Bristol  v.  Hun- 

3.  Wortley  t  Birkhead,  2  Ves.  571.  gerford,  2  Vern.  525;  Woriley  v.  Birkhead,  2 
Necessity  for  Actual  Notice.  —  Although  an      Ves.  571;  Exp.  Knott,  11  Ves.  Jr.  619,  8  Rev. 

intermediate  judgment  had  been  entered-of      Rep.  254. 

record,  it  has  been  held  that  while  a  subse-  7.  Bankruptcy  of  Mortgagor.  —  Hitchcock  v. 
quent  purchaser  was  bound  10  take  notice  Sedgwick,  2  Vern.  159.  See  also  Ex  p.  Her- 
thereof  at  law,  yet  in  equity  express  notice  bert,  13  Ves.  Jr.  183.  Compare  Baker  v.  Ham's 
must  be  proved  in  order  to  deprive  the  pur-      16  Ves.  Jr.  397. 

chaser  of  his  right  to  tack  the  prior  incum-  Since  the  Bankruptcy  Acts  divest  the  bank- 
brance.  Churchil  v.  Grove,  Ch.  Cas.  (pt.  i)  35.  rupt  of  all  his  interest  in  the  property  and  the 
See  the  title  Recording  Acts.  commission  which  follows  makes  the  situation 

4.  Notice  of  Dower  Immaterial.  —  Maundrell  relate  to  the  time  when  the  act  of  bankruptcy 
v.  Maundrell,  10  Ves.  Jr.  271,  citing  Radnor  v.  was  committed,  the  bankrupt  can  pass  no  in- 
Rotheram,  Prec.  Ch.  65,  and  Swannock  v.  Ly-  terest  to  the  person  taking  the  puisne  mort- 
loril,  Ambl.  6.  See  also  Mole  v.  Smith,  lac.  496.      gage,  and  so  tacking  cannot  take  place.  Exp. 

6.  Tacking  After  Commencement  of  Suit.  —  Bel-     Knott,  11  Ves.  Jr.  609. 
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(4)  Necessity  for  Getting  in  Legal  Estate.  —  The  doctrine  also  is  limited  to 
cases  where  the  first  mortgagee  has  the  legal  title,  for  if  he  has  not  the  legal 
title  the  third  incumbrancer  cannot,  of  course,  obtain  it  by  the  transfer  of  the 
mortgage,  and  thus  can  obtain  no  priority  over  the  second  incumbrancer.1 
So  where  no  one  of  the  parties  has  got  in  the  legal  estate,  and  all  have  acted 
in  good  faith  and  stand  upon  the  footing  of  equality,  their  liens  must  be  gov- 
erned by  priority  in  point  of  time.2 

(5)  Necessity  for  Holding  Legal  and  Equitable  Titles  in  Same  Right.  —  The 
person  holding  both  the  legal  and  equitable  titles,  moreover,  must  hold  tin  in 
in  the  same  right.  Thus  the  doctrine  cannot  apply  where  such  purchaser  or 
incumbrancer  holds  the  one  title  in  his  own  right  and  the  other  in  a  repre- 
sentative capacity.3 

Equity  of  Redemption  in  Different  Persons.  —  And  the  principle  upon  which  the 
court  of  equity  allows  the  tacking  of  mortgages  does  not  apply  to  a  case 
where  the  equity  of  redemption  belongs  to  different  persons  when  the  mort- 
gagee's title  to  both  estates  accrues.4 

c.  Limitations  and  Exceptions  to  Principle —  obtaining  Legal  Title  from 
Trustee.  —  The  third  incumbrancer  or  purchaser,  after  he  has  had  notice  that 
the  person  who  has  the  legal  title  holds  it  as  trustee  upon  express  trusts  that 
are  not  performed,  cannot  obtain  the  benefit  of  tacking  by  purchasing  the 
outstanding  legal  title,  even  though  at  the  time  of  taking  his  security  or  con- 
veyance he  was  without  notice  of  the  trust.  Were  he  permitted  to  do  this 
he  would  be  claiming  protection  from  the  very  trusts  on  which  the  title  is 
held  and  would  be  participating  with  the  trustee  in  a  violation  of  his  trust.5 
But  a  trustee  having  the  legal  estate,  and  taking  from  his  cestui  que  trust  an 
assignment  of  the  latter's  equitable  interest  as  security  for  a  loan,  can  avail 
himself  of  the  legal  title  as  a  protection  against  a  prior  incumbrance  of  which 
he  had  no  notice.0 

The  Sale  of  the  Legal  Estate  by  the  Third  Incumbrancer  defeats  the  rule.  Thus 
where,  after  getting  in  the  legal  estate,  he  parts  with  it  without  attempting 
to  tack  to  it  his  own  incumbrance,  his  right  to  use  it  in  protection  of  his  lien 
is  thereafter  gone.7 

d.  Effect  of  Statutes  —  (1)  Ln  England.  —  The  doctrine  of  tacking  as 
applied  in  equity  was  abolished  in  England  by  the  seventh  section  of  the 
Vendor  and  Purchaser  Act  of  1874.8  This  statute,  however,  was  repealed  by 
the  129th  section  of  the  Land  Transfer  Act  of  1 875 . •  The  local  registry 
acts  obtaining  in  various  parts  of  England  naturally  affect  tacking  as  respects 
the  question  of  notice.10 

1.  First  Incumbrancer  Must  Have  Legal  Title.      drell  v.  Maundrell.  10  Ves.  Jr.  264;  Ex  /. 

—  Phillips  v.  Phillips,  4  De  G.  F.  &  J.  208.  Knott,  11  Ves.  Jr.  609] ;  Brace  v.  Marlborough, 

2.  No  Tacking  Between  Equitable  Mortgagees.      2  P.  Wms.  493;  Taylor  v.  Russell,  (1892)  A.  C. 

—  Frsre  v.  Moore,  8  Price  475,  22  Rev.  Rep.  244;  Blackwood  v.  London  Chartered  Bank, 
759.  L.  R.  5  P.  C.  in;  Harpham  v.  Shacklock,  19 

A  third  equitable  incumbrancer  by  gaining  Ch.  D.  214.    See  also  Sharpies  v.  Adams,  32 

the  legal  litl^  cannot  affect  the  mesne  equi-  Beav.  213;  Mumford  v.  Stohwasser,  L.  R.  18 

table  incumbrancer.    Sharpies  v.  Adams,  32  Eq.  556;  Allen  v.   Knight,  11   Jur.  527;  Led- 

Beav.  213,  citing  Willoughby  v.  Willoughby,  1  brook  v.  Passman,  57  L.  J.  Ch.  855,  59  L.  T. 

1.  R.  763.    See  also  Prosser  v.  Rice,  28  Beav.  N.  S.  306. 

68;  Carter  v.  Carter,  3  Kay  &  J.  617;  Sturgis  6.  Loan  by  Trustee  to  Cestui  Que  Trust.  —  New- 

v.  Morse,  3  De  G.  &  J.  1.    But  compare  Max-  man  v.  Newman.  28  Ch.  D.  674,  citing  Phipps 

field  v.  Burton,  L  R.  17  Eq.  15.  v.  Lovegrove,  L.  R.  16  Eq.  80,  and  Browne  v. 

3.  Both  Estates  Must  Be  Held  in  the  Same  Right.  Savage,  4  Drew.  635. 

—  Barnett  v.  Weston,  12  Ves.  Jr.  130;  Morret  7.  Tacking  Defeated  by  Parting  with  Legal 
v.  Paske,  2  Atk.  52  Title.  —  Rooper   v.    Harrison,    2    Kay   &  J. 

4.  Equity  of  Redemption  Must  Be  in  One  Person.  80. 

—  White  v.  Hillacre,  3  Y.  &  C.  Exch.  597,  4  8.  English  Statutes.  —  37  &  38  Vict.,  c.  78. 
Jur.  102,  51  Rev.  Rep.  413 ;  Marcon  z.  Bloxam,  9.  38  &  39  Vict.,  c.  87;  Robinson  v.  Trev  or, 
11  Exch.  586.  25  L.  J.  Exch.  193.  12  Q.  B.  D.  432. 

5.  Legal  Title  Outstanding  in  Trustee  Cannot  Be  10.  See  the  various  local  statutes,  and  see 
Tacked.  —  Saunders  v.   Dehew,  2  Vern.  271;  generally  the  title  Recording  Acts. 

Carter  v.  Carter,  3  Kay  &  J.  617  [citing  Maun-  But  the  North  Riding  Act  contains  no  pro- 

1053  Volume  XX. 


Tacking  and 


MORTGAGES. 


Consolidation. 


(2)  In  Ireland.  —  The  operation  of  the  registry  acts  in  Ireland  has  been 
held  to  prevent  the  application  of  tacking  as  against  mesne  registered  incum- 
brances.1 

(3)  In  Canada.  —  Tacking  is  forbidden  by  statute  in  the  province  of 
Ontario.3 

(4)  In  the  United  States.  —  The  doctrine  of  tacking  as  applied  in  the  Eng- 
lish courts  of  chancery  has  never  been  adopted  in  the  United  States.  This  is 
the  result  of  the  prevalence  of  recording  acts  which  afford  notice  to  subse- 
quent purchasers  or  incumbrancers,  and  also  of  the  fact  that  the  principle  is 
considered  to  be  artificial  and  unfounded  in  natural  equity.3 

2.  Consolidation  of  Mortgages.  — The  principle  of  consolidation  as  enforced 
in  the  English  courts  of  chancery  applies  where  several  mortgages  are  held  by 
the  same  person,  but  cover  different  parcels  of  land ;  the  rule  under  such  cir- 
cumstances being  that  the  person  having  the  right  of  redemption  in  respect  to 
one  parcel  cannot  redeem  it  without  paying  off  the  mortgages,  not  only 
upon  that  parcel,  but  upon  the  others  as  well.4  It  has  been  said  that  the 
rule  of  consolidation  is  applicable  as  well  in  a  suit  to  foreclose  as  in  a  pro- 
ceeding to  redeem.5  The  rule,  however,  is  subject  to  numerous  exceptions 
and  imitations,6  and  is  sometimes  defeated  by  operation  of  the  registry 


vision  to  prohibit  tacking.    Robinson  v.  Tre- 
vor, 12  Q.  B.  D.  434. 

1.  Tacking  Abolished  in  Ireland.  —  Latouche 
v.  Dunsany,  1  Sch.  &  Lef.  137.  See  also  Robin- 
son v.  Trevor,  12  Q.  B.  D.  434.  And  see  gen- 
erally the  title  Recording  Acts. 

2.  Tacking  Abolished  in  Ontario.  —  Stark  v. 
Reid,  26  Ont.  269. 

3.  Doctrine  of  Tacking  Not  Recognized  in  the 
United  States.  —  Orvis  v.  Newell,  17  Conn.  97; 
Osborn  v.  Carr,  12  Conn.  207;  Peabody  v. 
Patten,  2  Pick.  (Mass.)  520;  Brown  v.  Stewart, 
56  Md.  421;  Wing  v.  McDowell,  Walk.  (Mich.) 
175;  Grant  v.  U.  S.  Bank,  I  Cai.  Cas.  (N.  Y.) 
112;  Bridgen  v.  Carhartt.  Hopk.  (N.  Y.)  234; 
Haines  v.  Beach,  3  Johns.  Ch.  (N.  Y.)  459; 
Parkist  v.  Alexander,  I  Johns.  Ch.  (N.  Y.) 
394;  Townsend  v.  Empire  Stone-Dressing  Co  , 
6  Duer  (N.  Y.)  215;  Brazee  v.  Lancaster  Bank, 
14  Ohio  321;  Towner  v.  Wells,  8  Ohio  138; 
Anderson  v.  Neff,  11  S.  &  R.  (Pa.)  223;  Chand- 
ler v.  Dyer,  37  Vt.  345;  Colquhoun  v.  Atkin- 
son, 6  Munf.  (Va.)  550;  McClanachan  v.  Siter, 
2  Gratt.  (Va.)  280.  See  also  Green  v.  Tanner, 
8  Met.  (Mass.)  411.  See  generally  the  title 
Recording  Acts. 

In  Kentucky.  —  The  English  rule  of  tacking 
has  been  held  to  be  in  force,  however,  in  Ken- 
tucky, inasmuch  as  the  provisions  of  the 
registry  acts  in  respect  to  mortgages  have 
been  construed  to  refer  to  the  legal  and  not 
the  equitable  rights  of  the  parties,  a  mortgage 
being  considered  a  conveyance  of  the  legal 
title.  State  Bank  v.  Vance,  4  Litt.  (Ky.) 
173;  Nelson  v.  Boyce,  7  J.  }.  Marsh.  (Ky.) 
405. 

But  in  a  later  case  it  is  stated  that  the  doc- 
trine has  not  been  conclusively  established  in 
that  state.    Averill  v.  Guthrie,  8  Dana  (Ky.)  82. 

Intervening  Incumbrance  Implied  by  Equity.  — 
It  has  been  held  that  although  the  doctrine  of 
tacking  could  not  be  enforced  in  this  country 
as  against  an  intervening  incumbrance,  the 
mortgagee  might  take  another  mortgage  which 
would  be  valid  as  against  an  intervening  in- 
cumbrance implied  by  equity,  of  which  the 
mortgagee  did  not  have  notice,  either  actual  or 
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constructive.    Orvis  v.  Newell,  17  Conn.  97. 

4.  English  Doctrine  of  Consolidation.  —  See  the 
title  Equity  of  Redemption,  vol.  11,  p.  231, 
and  also  the  following  cases:  Selby  v.  Pom- 
fret,  1  Johns.  &  H.  336,  30  L.  J.  Ch.  770; 
affirmed  7  Jur.  N.  S.  835,  4  L.  T.  N.  S.  314; 
Mills  v.  Jennings,  39  L.  T.  N.  S.  442;  Griffith 
v.  Pound,  45  Ch.  D.  553;  Harris  v.  Tubb,  60 
L.  T.  N.  S.  699;  In  re  Toogood,  6r  L.  T.  N.  S. 
»9;  Farebrother  v.  Wodehouse,  23  Beav.  18, 
26  L.  J.  Ch.  81;  Pledge  v.  White.  65  L.  J.  Ch. 
449,  (1896)  A.  C.  187,  44  W.  R.  589;  Pledge  v. 
Carr,  (1895)  1  Ch.  51,  64  L.  J.  Ch.  51,  71  L.  T. 
N.  S.  598;  Titley  v.  Davies,  2  Y.  &  C.  Ch.  399; 
T  weedale  v.  Tweedale,  23  Beav.  341 ;  Cummins 
v.  Fletcher,  14  Ch.  D.  699,  49  L.  J.  Ch.  563; 
Willie  v.  Lugg.  2  Eden  78;  Ex  p.  Alsager,  2 
Mont.  D.  &  De  G.  328;  Cracknall  v.  Janson, 

48  L.  J.  Ch.  168,  11  Ch.  D.  1;  Neve  v.  Pennell, 
2  Hen.  &  M.  170,  33  L.  J.  Ch.  19;  Margrave  v. 
Le  Hooke,  2  Vern.  207;  Ex  p.  Carter,  Ambl. 
733;  Pope  v.  Onslow,  2  Vern.  286;  Hall  v. 
Heward,  55  L.  J.  Ch.  604,  32  Ch.  D.  430;  Roe 
v.  Soley,  2  W.  Bl.  726;  Coh'in  v.  Hartwell,  5 
CI.  &  F.  522;  Thompson  v.  Warwick,  21  Ont. 
App.  637. 

5.  Johnston  v.  Reid,  29  Grant  Ch.  (U.  C.) 
293;  Selby  v.  Pomfret.  1  Johns.  &  H.  336,  30 
L.  J.  Ch.  770,  affirming  7  Jur.  N.  S.  835,  4  L. 
T.  N.  S.  314. 

6.  Limitations  of  Rule.— Cummins  v.  Fletcher, 

49  L.  J.  Ch.  563,  14  Ch.  D.  699;  Johnston  v. 
Reid,  29  Grant  Ch.  (U.  C.)  293;  Minter  v.  Carr, 
(1894)  3  Ch.  498,  affirming  42  W.  R.  619; 
Grugeon  v.  Gerrard,  4  Y.  &  C.  Ch.  119;  Ches- 
worth  v.  Hunt,  49  L.  J.  C.  PI.  507,  5  C.  P.  D. 
266;  Harter  v.  Colman,  51  L.  J.  Ch.  481,  19 
Ch.  D.  630;  In  re  Walhampton  Estate,  53  L. 
J.  Ch.  tooo,  26  Ch.  D.  391;  In  re  Raggett.  50 
L.  J.CI-.  [87,  16  Ch.  D.  117;  Squire  v.  Pardoe, 
66  L.  1 .  N.  S.  242,  40  W.  R.  100;  Watts  v. 
Symes,  16  Sim.  647:  Riley  v.  Hall,  79  L.  T.  N. 
S.  244;  Fraser  v.  Nagle,  16  Ont.  244;  Miller 
v.  Btown,  3  Ont.  210. 

Rule  Inapplicable  to  Mere  Bailment  of  Deeds.  — 
Crickmore  v.  Freeston,  40  L.  J.  Ch.  137. 
Mortgage  Subsequent  to  Second  Mortgage  — 
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laws.1  Furthermore  the  doctrine  seems  to  have  been  greatly  restricted  if 
not  absolutely  abrogated  by  statute  in  England."1 

In  the  United  States  the  rule  of  consolidation  is  not  applicable,  but  where  sev- 
eral mortgages  are  held  by  one  person  he  who  has  the  right  to  redeem  all  may 
redeem  one  without  being  required  to  redeem  the  others.3 

XVII.  Extinguishment  of  Mortgage  —  1.  In  General.  —  The  general  rule 
is  that  nothing  but  payment  of  the  debt,  or  something  done  or  accepted  as 
payment  or  satisfaction,  or  an  express  release  will  operate  as  an  extinguish- 
ment of  a  mortgage.1  The  right  to  enforce  a  mortgage  security  is  not  limited 
by  the  right  to  sustain  an  action  at  law  for  the  indebtedness.  A  familiar 
instance  is  that  of  the  enforcement  of  a  mortgage  security  after  the  debt  is 
barred  at  law  by  the  statute  of  limitations.  The  true  view  of  the  subject 
seems  to  be  that  either  the  debt  itself  must  become  discharged  so  that  it  no 
longer  exists  as  an  indebtedness,  or  the  mortgagor  must  become  discharged 
from  the  pledge  created  by  the  mortgage.5  And  so  where  the  indorscr  of  a 
promissory  note  executes  a  mortgage  to  the  indorsee  conditioned  that  the 
mortgagor  shall  pay  the  note  or  cause  it  to  be  paid  to  the  mortgagee  at 
maturity,  the  lien  of  such  mortgage  will  not  be  discharged  by  the  failure  of 
*Jie  mortgagee  to  make  such  demand  and  give  such  notice  of  nonpayment  as 
ivould  be  necessary  to  charge  the  indorser  personally.0 

Dependent  upon  Interest  and  Intent  of  Parties.  —  And  even  where  a  mortgage  has 
been  in  form  extinguished,  by  payment  or  otherwise,  equity  will  keep  it  alive 
or  consider  it  extinguished  as  will  best  subserve  the  interests  of  justice  and 
the  actual  and  just  intent  of  the  parties.7 

Circumstances  showing  intention. — •  A  person  paying  the  mortgage  debt  may 


Rule  Inapplicable.  —  Baker  v.  Gray,  45  L.  J.  Ch. 
165,  1  Ch.  D.  491. 

No  Consolidation  After  One  Mortgaged  Estate 
Has  Ceased  to  Exist.  —  In  re  Raggett,  50  L.  J. 
Ch.  187,  16  Ch.  D.  117;  In  re  Gregson,  36  Ch. 
D.  223. 

No  Consolidation  Where  There  Has  Been  No  De- 
fault. —  Cummins  v.  Fletcher,  49  L.  J.  Ch.  563, 
14  Ch.  D.  699;  Scottish  American  Invest.  Co. 
v,  Tennant,  19  Ont.  263.  See  also  Smith  v. 
Smith,  18  Ont.  205. 

Mortgage  Subsequent  to  Assignment  of  Equity 
of  Redemption  —  Rule  Inapplicable.  —  J ennings 
v.  Jordan,  51  L.  J.  Ch.  129,  6  App.  Cas.  698, 
approving  White  v.  Hillacre,  4  Jur  102.  3  Y.  & 
C.  Exch.  597,  and  overruling  Tassell  v.  Smith, 
2  De  G.  &  J.  713,  27  L.  J.  Ch.  694.  Compare 
Beevor  v.  Luck,  36  L.  J.  Ch.  865,  L.  R.  4  Eq. 
537- 

1.  Effect  of  Registry.  —  "Miller  v.  Brown,  3 
Ont.  210.    See  also  the  title  Recording  Acts. 

2.  English  Statute.  —  Under  statute  44  &  45 
Vict.,  c.  41,  §  17,  a  mortgagor,  as  a  condition 
of  redemption  of  one  mortgage,  need  not  pay 
money  due  under  another  separate  mortgage, 
made  by  him  or  by  one  under  whom  he  claims, 
upon  property  other  than  that  comprised  in 
the  mortgage  which  he  seeks  to  redeem.  This 
section  is  applicable,  however,  only  so  far  as 
a  contrary  intention  is  not  expressed  in  either 
of  the  mortgages,  and  it  takes  effect  only  where 
at  least  one  of  the  mortgages  was  made  subse- 
quent to  the  commencement  of  the  act 

3.  Doctrine  of  Consolidation  Not  Recognized  in 
United  States.  —  See  the  title  Equity  of  Re- 
demption, vol.  11,  p.  231.  See  also  Brown  v. 
Stewart,  56  Md.  431:  Bridgen  v.  Carharti, 
Hopk.  (N.  Y.)  234;  Burnet  v.  Denniston,  5 
Johns.  Ch.  (N.  Y.)  35. 

4.  Mortgage  Extinguished  by  Payment  or  Re- 


lease—  Illinois.  —  Flower  v.  Elwood,  66  111. 

438. 

Iowa.  — Vannice  v.  Bergen,  16  Iowa  555,  85 
Am.  Dec.  531. 

Maine.  —  Crosby  v.  Chase,  17  Me.  369; 
Bailey  v.  Myrick,  50  Me.  171;  I'arkhurst  v. 
Curnmings,  56  Me.  155;  Knight  v.  McKinney, 
84  Me.  107;  Bunker  v.  Barron,  79  Me.  62,  1 
Am.  St.  Rep.  282 

Minnesota.  —  Folsom  v.  Lockwood,  6  Minn. 
186. 

New  Hampshire.  —  Ladd  v.  Wiggin,  35  N. 
H.  421,  69  Am.  Dec.  551. 

Vermont.  —  Seymour  v.  Darrow,  31  Vt.  122. 
6.  Bush  v.  Cooper,  26  Miss.  599,  59  Am. 
Dec.  270;  Chamberlain  v.  Meeder,  16  N.  H. 
381;  Mitchell  v.  Clark,  35  Vt.  104.  See  also 
Boyce  v.  Fisk,  110  Cal.  107;  Coales  v.  Roberts, 
2  Phila.  (Pa.)  244,  14  Leg.  Int.  (Pa.)  77.  Compare 
Gay  v.  Hebert,  44  La.  Ann.  301;  Kingman  v. 
Sinclair,  80  Mich.  427,  20  Am.  Si.  Rep.  522. 

6.  Hilton  v.  Catherwood,  10  Ohio  St.  109; 
Mitchell  v.  Claik,  35  Vt.  104.  See  also  Na- 
tional Hudson  River  Bank  v.  Reynolds,  57 
Hun  (N.  Y.)  307. 

7.  Extinguishment  Depends  upon  Intention  — 
England.  —  Compton  v.  Oxenden,  2  Ves  Jr. 
261. 

Alabama.  —  Blown  v.  Scott,  87  Ala.  453; 
Morris  v.  Alston,  92  Ala.  502. 

Connecticut.  —  Kennelly  v.  Kelly,  51  Conn. 

320 

Dakota.  —  See  Luce  v.  American  Mortg.,etc, 
Co.,  6  Dak.  122. 

Illinois.  —  Hugunin  v.  Starkweather,  10  111. 
492;  Holt  v.  Rees,  44  111.  30;  Flower  <  El- 
wood. 66  111.  438. 

Indiana.  — Sidener  v.  Pavey,  77  lnd.  241. 
Iowa.  —  Weidner  v.  Thompson,  69  Iowa  36; 
Bleckman  v.  Butler,  77  Io.va  128. 
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indicate  his  intention  to  keep  the  mortgage  alive  by  taking  an  assignment 
thereof  directly  to  himself,1  or  to  a  third  person  for  his  benefit.'3  Such  evi- 
dence is  not,  however,  conclusive.3  The  same  intention  may  be  manifested 
by  purchasing  an  outstanding  mortgage  and  foreclosing  it.4 

2.  Methods  of  Extinguishment  —  a.  By  PAYMENT  —  (1)  In  General.  —  Pay- 
ment,5 as  here  used,  must  of  course  be  understood  in  a  most  general  and 


Maine. — -Campbell  v.  Knights,  24  Me.  332; 
Cole  v.  Edgerly,  48  Me.  108;  Hatch  v.  Kim- 
ball, 16  Me.  149, 

Massachusetts.  —  Taft  v.  Boy.l,  13  Allen 
(Mass.)  84;  Howe  v.  Lewis,  14  Pick.  (Mass.) 
329;  Callaghan  v.  O'Brien,  136  Mass.  378. 

Minnesota.  —  Donnelly  v.  Simonton,  13 
Minn.  301. 

New  Hampshire.  —  Clark  v.  Clark,  56  N.  H. 
105;  Badger  v.  Plaits,  68  N.  H.  222,  73  Am. 
St.  Rep.  572. 

New  Jersey.  —  Neville  v.  Demeritt,  2  N.J. 
Eq.  336;  Lockard  v.  Joines,  (N.  J.  1892)  23 
Atl.  Rep.  1075;  Shipman  v.  Lord,  58  N.  J.  Eq. 
380.  See  also  Mclnnes  v.  Mclnnes  Brick'Mfg. 
Co.,  (N.  J.  1897)  38  Atl.  Rep.  182. 

New  York.  —  McGiven  v.  Wheelock,  7  Barb. 
(N.  Y.)  22;  Denn  v.  Wynkoop,  8  Johns.  (N.  Y.) 
168;  Sherwood  v.  Wilson,  2  Sweeny  (U,  S.) 
684;  Hancock  v.  Hancock,  22  N.  Y.  568;  Kel- 
logg v.  Ames,  41  N.  Y.  259,  affirming  41  Barb. 
(N.  Y.)  218. 

North  Carolina.  —  Knight  v.  Rountree,  99 
N.  Car.  389. 

Pennsylvania.  —  Morris  v.  Oakford,  9  Pa.  St. 
498. 

Tennessee.  —  Carter  v.  Taylor,  3  Head 
(Tenn.)  30. 

Vermont.  —  Miller  v.  Rutland,  etc.,  R.  Co., 
40  Vt.  399;  Johnson  v.  Valido  Marble  Co.,  64 
Vt.  337- 

Wisconsin.  —  Goulding  v.  Bunster,  9  Wis. 

And  see  supra,  this  title,  Assignment,  and 
infra,  this  division  of  this  section,  By  Merger. 
See  also  generally  the  title  Merger,  ante,  p. 
587. 

Intention  a  Question  for  the  Jury.  —  Taft  v. 

Boyd,  13  Allen  (Mass.)  84;  Peck  v.  Minot,  3 
Abb.  App.  Dec.  (N\  Y .)  465;  Heney  v.  Low,  9 
Grant  Ch.  (U.  C.)  208. 

Intention  to  Discharge  as  Between  Certain  Per- 
sons Only.  —  Wood  v.  Wood,  61  Iowa  256. 

Paying  Interest  and  Taking  Partial  Release  Evi- 
dence of  Intention  to  Keep  Alive.  —  Peck  v. 
Minot,  3  Abb.  App.  Dec.  (N.  Y.)  465. 

1.  Payer  Taking  Assignment  of  Mortgage  to 
Himself.  — Spurgin  v.  Adamson,  62  Iowa  661; 
Sater  v.  Hutu,  66  Mo  App.  527. 

2.  Taking  Assignment  to  Third  Person  for  Pay- 
er's Benefit.  —  Cole  v.  Edgerly,  48  Me,  10S; 
Ryer  v.  Gass,  130  Mass.  227;  Faulks  v. 
Dimock,  27  N.  J.  Eq.  65;  Coles  v.  Appleby,  S7 
N.  Y.  114,  affirming  11  Hun  (N.  Y.)  72;  Betts 
v.  Betts,  159  N.  Y  547,  affirming  9  N.  Y.  App. 
Div.  210. 

3.  Hood  v.  Phillips,  3  Beav.  513;  Bradford 
v.  Burgess,  20  R.  I.  290. 

4.  Purchase  and  Foreclosure  of  Outstanding 
Mortgage.  —  Salvage  v.  Haydock,  68  N.  H.  484. 

5.  Extinguishment  hy  Payment  —  England.  — 
See  Taylor  v.  Waters,  1  Myl.  &  C.  266;  Brown 
v.  Stead,  5  Sim.  535. 

(Inited  States.  —  Brown  v.  Bass,  4  Wall.  (U. 


S.)  262.  See  also  Union  Mat.  L.  Ins.  Co.  v. 
Union  Mills  Plaster  Co.,  37  Fed.  Rep.  286. 

Alabama.  —  Rountree  v.  Holloway,  13  Ala. 
357;  West  v.  Hendrix,  28  Ala.  226;  Wiley  v. 
Boyd,  38  Ala.  625. 

Colorado.  — Stuyvesant  v.  Western  Mortg., 
etc.,  Co.,  22  Colo.  28. 

Illinois.  — Gage  v.  McDermid,  150  111.  598. 

Indiana.  —  See  Chase  v.  Ball,  79  Ind.  311. 

lo-va. — Stevenson  v.  Polk,  71  Iowa  278. 
See  also  Martin  v.  Central  L.  &  T.  Co.,  78 
Iowa  504. 

Kansas.  —  Curtis  v.  Parker,  29  Kan.  130. 

Kentucky.  —  Armitage  v.  Wickliffe,  12  B. 
Mon.  (Ky.)  497. 

Louisiana.  —  Salaun  v.  Relf,  4  La.  Ann. 
575;  To'.edano  v.  Relf,  7  La.  Ann.  60;  Wright 
v.  U.  S.  Bank,  7  La.  Ann.  123;  Chatenond  v. 
Hebert,  30  La.  Ann.  404. 

Maine.  —  Hadlock  v.  Bulfinch,  31  Me.  246. 
See  Sibley  v.  Rider,  54  Me.  463. 

Maryland.  —  Shipley  v.  Fox,  69  Md.  573. 

Massachusetts.  —  Davis  v.  Maynard,  9  Mass. 
242;  Eaton  v.  Whiting,  3  Pick.  (Mass.)  484; 
VVaugh  v.  Riley,  8  Met.  (Mass.)  290;  Short  v. 
Caldwell.  155  Mass.  57.  See  also  Taft  r.  Boyd, 
13  Allen  (Mass.)  84;  Hooker  v.  Ohnstead,  6 
Pick.  (Mass.)  481. 

Michigan.  —  Havens  v.  Jones,  45  Mich.  253; 
Gallup  r.  Jackson,  47  Mich.  475;  A.  P.  Cook 
Co.  v.  Bell,  114  Mich.  2S3.  See  also  Beecher 
v.  Marquette,  etc.,  Rolling  Mill  Co.,  45  Mich. 
103. 

Mississippi.  —  Elliott  v.  Connell,  5  Smed.  & 
M.  (Miss.)  91;  Moise  v.  Clayton,  13  Smed.  & 
M.  (Miss.)  373. 

Missouri.  —  Bishop  v.  Chase,  156  Mo.  158. 

New  Hampshire.  —  Ladd  z\  Wiggin,  35  N. 
H.  429,  69  Am.  Dec.  551. 

New  Jersey.  —  Rockhill  v.  Rockhill,  (N.  J. 
1888)  14  Atl.  Rep.  760;  Hann  v.  Dekater,  (N. 
].  1890)20  Atl.  Rep.  657;  Mulford  v.  Brown, 
(N.  J.  1894)  28  Atl.  Rep  513;  Fidelity  Trust 
Co.  v.  Baker,  (N.  J.  1900)47  All.  Rep.  6. 

New  York.  —  McGivern  v.  Wheelock,  7 
Barb.  (N.  Y.)  22;  Crocker  v.  Whitney,  71  N. 
Y.  161 ;  Shepard  v.  Boulevard  Land  Co.,  (Supm. 
Ct.  App.  Div.)  68  N.  Y.  Supp.  106.  See  also 
Prouty  v.  Eaton,  41  Barb.  (N.  Y.)  409;  Van 
Amburgh  v.  Kramer,  16  Hun  (N.  Y.)  205; 
Mayo  v.  Da^idge,  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 
Supp.  77;  Banks  i\  Goodliffe,  (Supm.  Ct.  Gen. 
T.)  15  N.  Y.  Supp.  466;  Paget  -\  Melcher,  42 
N.  Y.  App.  Div.  76;  Bogert  v.  Bliss,  14S  N  .Y. 
194,  51  Am.  St.  Rep.  6S4. 

Ohio.  —  Jordan  r\  Forlong,  19  Ohio  St.  S9. 

Pennsylvania.  —  Louden  v.  Waddle.  9S  Pa. 
St.  242;  Thomas's  Appeal,  50  Pa.  St.  378. 
See  also  Coursin  v.  Shrader,  146  Pa.  St.  475; 
Sager  v.  Lindsey,  118  Pa.  St.  25. 

South  Carolina.  —  See  Lewie  v.  Hallman,  53 
S.  Car.  18;  Sawver  v.  Senn,  27  S.  Car.  251. 

Tennessee.  —  Duncan  y.  Ewing,  3  Tenn, 
Ch.  29. 
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comprehensive  sense  and  includes  discharge  by  gift,1  by  bequest,2  or  by  an 
arrangement  between  the  parties.3 

(2)  Partial  Payment.  —  Partial  payment  of  the  mortgage  debt  operates  as 


Texas.  —  Perkins  v.  Sterne,  23  Tex.  561; 
Wilkenson  v.  Potts,  (Tex.  Civ.  App.  1899)  54 
S.  W.  Rep.  279. 

Vermont.  —  Briggs  v.  Fish,  2  D.  Chip.  (Vt.) 
too.  See  also  Pettis  v  Darling,  57  Vt.  647; 
Coleman  v.  Whitney,  62  Vt.  123. 

Wisconsin.  —  Ilawkes  v.  Dodge  County  Mut. 
Ins.  Co.,  11  Wis.  188;  Nau  v.  Brunette,  79 
Wis.  664. 

As  to  what  constitutes  a  payment,  see  gen- 
erally the  title  Payment. 

Question  of  Payment  13  One  of  Fact.  —  German 
Ins  Co.  v.  Davenport, (Pa.  1887)  9  Atl.  Rep.  517. 

Burden  of  Proving  Payment  on  Mortgagor.  — 
Coon  v.  Bouchard,  74  Mich.  486. 

Mortgage  Discharged  by  Any  Act  Discharging 
Note  Which  It  Secures.  —  Sherman  v.  Sherman, 
3  Ind.  337;  Terrio  v.  Guidry,  5  La.  Ann.  589. 
See  also  Weeks  v.  Ostrander,  103  N.  Y.  662, 
affirming  52  N.  Y.  Super.  Ct.  512. 

Debt  Due  Mortgagor  as  Payment.  —  Hartshorn 
v.  Davis,  174  Mass.  34;  Holcomb  v.  Camp- 
bell, 118  N.  Y.  46;  Merkle  v.  Beidleman,  30 
N.  Y.  App.  Div.  14. 

Release  of  Debt.  —  Hatch  v.  White,  2  Gall. 
(U.  S.)  155;  Rue  v.  Dole,  107  111.  275;  Armitage 
v.  Wickliffe,  12  B.  Mon.  (Ky.)  488;  Martin  v. 
Goldsborough,  (Md.  1892)  25  Atl.  Rep.  420; 
Jackson  v.  Stackhouse,  1  Cow.  (N.  Y.)  122, 
13  Am.  Dec.  514;  Blodgett  v.  Wadhams,  Hill 
&  D.  Supp.  (N.  Y.)  65.  Compare  Mclntyre  v. 
Williamson,  1  Edw.  (N.  Y.)  34;  Bentley  v. 
Vanderheyden,  35  M.  Y.  677. 

Personalty  Received  as  Payment.  —  Butke  v. 
Grant,  116  111.  124;  Sherwood  v.  Elslow,  5 
Ind.  218;  Androscoggin  Sav.  Bank  v.  McKen- 
ney,  78  Me.  442;  Deming  v.  Comings,  11  N. 
H.  474;  Ketchem  v.  Gulick,  (N.  J.  1890)  20 
Atl.  Rep.  487;  Baum  v.  Beard,  47  S.  Car.  344. 

Services  Rendered.  —  Peart  v.  Reedy,  8  Pa. 
Super.  Ct.  456;  Portz  v.  Schantz,  70  Wis.  497. 

Costs  of  Foreclosure  Suit  Must  Be  Paid.  —  Emer- 
son v.  Gilman,  44  N.  H.  235;  Lewis  v.  Con- 
over,  21  N.  J.  Eq.  230. 

No  Discharge  when  Money  Diverted  by  Consent. 
—  McRae  v.  Davenport,  51  Mich.  633. 

Mortgage  Extinguished  though  Trustee  Misap- 
plies  Payment.  —  Hadley  v.  Chapin,  11  Paige 
(N.  Y.)  245. 

Sum  Less  Than  Due  Accepted  as  Payment.  — 
Fisher  v.  Holden,  84  Mich.  494;  Johnson  v. 
Bratton,  112  Mich.  319;  Hodgman  v.  Hilch- 
cock,  15  Vt.  374- 

Payment  of  Face  of  Mortgage  Necessary  to  Ob- 
tain Decree  of  Satisfaction  under  Pennsylvania 
Statute.  —  Shea's  Petition,  4  Pa.  Dist.  206 

An  Equitable  Assignment  of  a  Note  and  Mort- 
gage Security  to  the  Mortgagor  Discharges  the 
Mortgage. —  Hussey  v.  Hill,  120  N.  Car.  312, 
58  Am.  St.  Rep.  789;  Moore  v.  Hamilton,  48 
Barb.  (NT.  Y.  )i2o. 

Deposit  in  Bank  Not  Payment. — -Freeholders 
v.  Thomas,  20  N.  J.  Eq.  39. 

Acquiescence  in  Sale  and  Receipt  of  Proceeds 
Operates  as  Payment.  —  McCormick  v.  Digby,  8 
Blackf.  (Ind.)  99- 

Evidence  of  Payment  —  Admissions  and  Decla- 
rations 0/  Mortgagor,  Mo>  tgagee,  and  Assignee. — 


Thompson  v.  Longan,  42  Mo.  App.  146; 
Whitman  v.  Foley,  125  N.  Y.  651,  reversing 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  310;  Hum- 
phrey v.  Sweeting,  92  Hun  (N.  Y.)  447;  lilake 
v.  Broughton,  107  N.  Car.  220.  See  also  Lom- 
bard v.  Moore,  (Supm.  Ct.  Spec.  T.)  6  Misc. 
(N.  Y.)  469. 

Mortgagee's  Account  Book.  —  Coleman  v. 
Howell,  (N.  J.  1888)  16  Atl.  Rep.  202. 

Piivate  Memorandum  of  Owner  of  Mortgage 
Inadmissible. — Security  Co.  v.  Graybeal,  85 
Iowa  543,  39  Am.  St.  Rep.  311;  U.  S.  Bank  v. 
Burson,  90  Iowa  191. 

Inventory  of  Estate  Assigned  for  Benefit  of 
Creditors.  —  Cox  v.  Ledward,  124  Pa.  St.  435. 

Receipt  Not  Conclusive  Evidence  of  Payment  or 
Discharge.  —  Pearce  v.  Savage,  45  Me.  90; 
Porter  v.  Hill,  9  Mass.  34,  6  Am.  Dec.  22; 
Perkins  v.  Pitts,  ir  Mass.  125;  Parsons  v. 
Welles,  17  Mass.  419;  In  re  Kaiser,  30  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  171;  Austin  v.  Austin,  9 
Vt.  420.  See  also  Thompson  v.  Layman,  41 
Minn.  295.    And  see  the  title  Receipts. 

Recital  of  Release  as  to  Payment  Not  Conclusive. 
—  Anderson  0.  McCloud-Love  Live  Stock  Com- 
mission Co.,  58  Neb.  670.  Compare  Woollen 
v.  Hillen,  9  Gill  (Md.)  185,  52  Am.  Dec.  690. 

Application  of  Payment  —  Alabama.  —  Darden 
v.  Gerson,  91  Ala.  323. 

Georgia.  —  Sims  v.  Lester,  55  Ga.  620;  Ken- 
nedy v.  Davis,  82  Ga.  210. 

Kentucky.  —  Tharp  v.  Feltz,  6  B.  Mon. 
(Ky.)  6. 

Massachusetts.  —  Hicks  v.  Bingham,  11  Mass. 
300. 

Michigan. — Shelden  v.  Bennett,  44  Mich.  634. 

New  York.  —  Davis  v.  Fargo,  Clarke  (N. 
Y.)47o;  Bridenbecker  v.  Lowell,  32  Barb.  (N. 
Y.)  9;  Mayo  v.  Davidge,  49  Hun  (N.  Y.)  609, 
1  N.  Y.  Supp.  792;  Sanford  v.  Van  Arsdall,  53 
Hun  (N.  Y.)  70. 

Pennsylvania. — Ege  v.  Watts,  55  Pa.  St. 
321;  Lawrence's  Estate,  3  Pa.  Dist.  356. 

Vermont.  —  Devereaux  v.  Fairbanks,  52  Vt. 
587. 

Wisconsin.  —  Knox  v.  Johnston,  26  Wis.  41. 
And  see  the  title  Application  of  Payments, 
vol.  2,  p.  433. 

1.  By  Gift.  —  Clark  v.  Clark,  56  N.  H.  105; 
Hancock  v.  Hancock,  22  N.  Y.  568;  Thomas 
v.  Fuller,  68  Hun  (N.  Y.)  361;  Carpenter  v. 
Soule,  88  N.  Y.  251.  42  Am.  Rep.  248.  And 
see  the  title  Gifts,  vol.  14,  p.  1006. 

Invalid  Gift  Does  Not  Discharge.  —  Richardson 
v.  Clow,  8  111.  App.  91. 

Revocation  of  Gift.  —  Smith  v.  Smith,  (Supm. 
Ct.  Gen.  T.)  8  N.  Y.  Supp  637. 

2.  By  Bequest.  —  Weeks  v.  Ostrander,  103  N. 
Y.  662,  affirming  52  N  Y.  Super.  Ct.  512; 
Dibble  v.  Richardson,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  494.  And  see  the  title  Legacies 
and  Devises,  vol.  18,  p.  704. 

3.  Satisfaction  by  Arrangement  Between  the 
Parties.  —  Shapley  v.  Rangeley,  1  Woodb.  & 
M.  (U.  S.)  213;  Cook  v.  Davis,  22  Cal.  157; 
Champnev  v.  Coope,  34  Barb.  (N.  Y.)  539; 
Peck  v.  Minot,  4  Robt.  (N.  Y.)  323;  Cary  v. 
Cary,  189  Pa.  St.  65. 


20  C.  of  L. — 67 


1057 


Volume  XX. 


Extinguishment  of  Mortgage. 


MOR  TGA  GES. 


Method  of  Extinguishing. 


a  satisfaction  and  release  of  the  mortgage  pro  tanto.x 

(3)  Payment  After  Maturity.  —  Payment  of  the  mortgage  debt  at  any  time 
before  foreclosure  is  perfected,  even  though  begun,  extinguishes  the  debt, 
the  lien,  and  all  the  interest  of  the  mortgagee.*  " 

(4)  Extension  of  Time  of  Payment  —  (a)  When  Mortgagor  Is  Principal  Debtor.  — 
There  can  be  no  doubt  that  the  mortgagor  and  mortgagee  may  agree  to 
extend  the  time  for  payment  of  a  mortgage  debt  without  discharging  the 
mortgage.3  A  definite  valid  extension  of  time  given  by  the  mortgagee  to 
the  mortgagor,  though  without  the  consent  of  the  purchaser  of  the  equity 
of  redemption,  will  not  release  the  land  from  the  mortgage  lien,4  nor  will  a 
contract  for  extension  of  time  made  by  the  indorser  of  the  mortgage  note 
with  the  mortgagee.5  An  agreement  between  a  mortgagee  and  his  assignee 
to  extend  the  time  of  payment  will  not  benefit  the  mortgagor.6 

(b)  When  Mortgagor  Is  Surety.  —  The  general  doctrines  of  suretyship  as  to 
extension  of  time  of  payment  are  applicable  when  the  debt  is  secured  by 
mortgage,  and  so  when  the  mortgagor  originally  occupied  the  position  of 
surety,  extension  without  the  consent  of  such  mortgagor  will  discharge  the 
mortgage  ;  7  and  if  a  subsequent  purchaser  of  land  upon  which  there  is  a  mort- 
gage assumes  the  payment  thereof,  thereby  becoming  the  principal  debtor 
and  the  mortgagor  becoming  surety,  and  makes  an  agreement  with  the  mort- 
gagee, without  the  concurrence  of  the  mortgagor,  for  extension  of  time,  the 
mortgagor  is  discharged  from  liability,  the  land,  however,  remaining  as  the 
primary  fund  for  the  payment  of  the  debt.8 

(5)  To  Whom  Payment  Made  —  (a)  in  General.  —  Payment  should  be  made 


1.  Effect  of  Partial  Payment.  —  Howard  v. 
Gresham,  27  Ga.  347;  Brayley  v.  Ellis,  71  Iowa 
155;  Olcott  v.  Crittenden,  68  Mich.  230;  Ham- 
mond v.  Barker,  61  N.  H.  53;  New  York  L. 
Ins.,  etc.,  Co.  v.  Howard,  2  Sandf.  Ch.  (N.  Y.) 
183;  Champney  v.  Coope,  32  N.  Y.  543;  Mc- 
Cown  v.  Westbury,  52  S.  Car.  421;  Briggs  v. 
Seymour,  17  Wis.  263;  Pelton  v.  Knapp,  21 
Wis.  63. 

Application  of  Partial  Payment  After  Maturity. 

—  French  v.  Kennedy,  7  Barb.  (N.  Y.)  452. 

2.  Extinguishment  by  Payment  After  Maturity. 

—  Hussey  v.  Fisher,  94  Me.  301.  To  the  same 
effect  are  Johnson  v.  Shetman,  15  Cal.  287,  76 
Am.  Dec.  481;  Brown  v.  Stewart,  56  Md.  430; 
Morgan  v.  Davis,  2  Har.  &  M.  (Md.)  9;  Paxon 
v.  Paul,  3  Har.  &  M.  (Md.)  399;  Southerin  v. 
Mendum,  5  N.  H.  431;  Runvan  v.  Mersereau, 
it  Johns.  (N.  Y.)  538. 

Mortgagee  Trustee  for  Mortgagor.  —  Robinson 
v.  Cross,  22  Conn.  171;  Shields  v.  Lozear,  34 
N.  J.  L.  496,  3  Am.  Rep.  256;  Harrison  v. 
Eldridge,  7  N.  J.  L.  407. 

3.  Agreement  between  Mortgagor  and  Mort- 
gagee.—  See  Maher  v.  Lanfrom,  86  111.  513; 
Fausel  v.  Schabel,  22  N.  J  Eq.  126. 

Consent  of  Subsequent  Incumbrancers  Unneces- 
sary. —  Kearby  v.  Hopkins,  14  Tex.  Civ.  App. 
166. 

As  to  form  of  extension  and  consideration 
therefor  see  supra,  this  title.  Rights  and  Lia- 
bilities of  Mortgagee  — Extension  of  Time  of  Per- 
formance. 

4.  Montague  County  v.  Meadows,  21  Tex. 
Civ.  App.  256. 

5.  Agreement  Between  Indorser  and  Mortgagee. 

—  Auffmordt  v.  Stevens,  46  Conn.  411. 

6.  Agreement  Between  Mortgagee  and  Assignee. 

—  Lee  v.  West  Jersey  Land,  etc.,  Co.,  29  N.  J. 
Eq.  377. 

7.  Gahn  v.  Niemcewicz,  11  Wend.  (N.  Y.) 


312;  Smith  v.  Townsend,  25  N.  Y.  479;  Jenkins 
v.  Daniel,  125  N.  Car.  161,  74  Am.  St.  Rep.  632; 
Montague  County  v.  Meadows,  21  Tex.  Civ. 
App.  256.  And  see  the  title  Suretyship.  See 
also  Metz  v.  Todd,  36  Mich.  473. 

Express  Provision  for  Extension  in  Mortgage. 
— Benneson  v.  Savage,  130  III.  352. 

8.  Extension  by  Purchaser  of  Mortgaged  Land 
—  United  States.  —  Union  Mut.  L.  Ins.  Co.  v. 
Hanford,  143  U.  S.  187,  affirming  27  Fed.  Rep. 
588. 

Maryland.  —  George  v.  Andrews,  60  Md.  26, 
45  Am.  Rep.  706.  See  also  Chilton  v.  Biooks. 
72  Md.  554. 

Michigan.  — See  Dedrick  v.  Den  Bleyker,  85 
Mich.  475. 

Minnesota.  —  Travers  v.  Dorr,  60  Minn.  173. 

Nebraska.  —  Merriam  v.  Miles,  54  Neb.  566, 
6g  Am.  St.  Rep.  731. 

New  York.  —  Calvo  v.  Davies,  73  N.  Y.  215, 
2g  Am.  Rep.  130;  Murray  v.  Marshall,  94  N. 
Y.  611;  Merritt  v.  Youmans,  21  N.  Y.  App. 
Div.  256;  Penfield  v.  Goodrich,  10  Hun  (N. 
Y.)  41.  See  also  Fletschauer  v.  Doellner, 
(Supm.  Ct.  Spec.  T.)  58  How.  Pr.  (N.  Y.)  rgo; 
Merrill  v.  Reiners,  (Supm.  Ct.  Spec.  T.)  14 
Misc.  (N.  Y.)  583.  Compare  Meyer  v.  Lathrop, 
10  Hun  (N.  Y.)  66. 

South  Dakota. — Miller  v.  Kennedy,  12  S. 
Dak.  478;  Dillaway  v.  Peterson,  11  S.  Dak. 
210. 

Utah.  —  Bunnell  v.  Carter,  14  Utah  100. 

Canada.  —  Bristol,  etc.,  Land,  etc.,  Co.  v. 
Taylor,  24  Ont.  286.  See  also  Trust,  etc.,  Co. 
v.  McKensie,  23  Ont.  App.  167. 

And  see  the  title  Suretyship. 

Waiver  of  Personal  Discharge  by  Stipulation.  — 
Metropolitan  L.  Ins.  Co.  v.  Stimpson,  28  N. 
Y.  App.  Div.  544. 

Mortgagor  Consenting  Not  Released.  —  Griffin 
v.  Waller,  74  Mich.  1. 
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to  the  legal  owner  and  holder  of  the  evidence  of  indebtedness  and  the  mort- 
gage given  to  secure  the  same,  or  to  some  one  duly  authorized  by  him  to 
receive  payment.1  The  principle,  however,  seems  to  be  well  established  that 
the  mortgagor  may  pay  or  settle  with  a  person  having  the  apparent  authority 
to  receive  satisfaction  of  the  mortgage,  and  the  discharge  of  the  mortgage 
thus  obtained  will  prevail  against  those  having  a  secret,  concealed,  or  reserved 
interest  in  the  mortgage.3 

When  There  Are  Several  Mortgagees  either  may  receive  payment.3 
(h)  To  Agent  or  Attorney.  —  The  sufficiency  of  a  payment  made  to  an  agent  or 
an  attorney  is  discussed  elsewhere  in  this  work.4 

(c)  To  Personal  Representative.  —  Upon  the  death  of  the  person  entitled  to 
receive  payment,  his  personal  representative  is  the  person  to  whom  payment 
must  be  made.5 

(d)  After  Assignment  —  aa.  To  Assignee.  —  One  who  holds  an  assignment  of  a 
mortgage  as  collateral  security  may  receive  payment  and  give  a  valid  dis- 
charge, especially  when  the  assignment  contains  express  authority  for  him  to 
do  so.6 

bb.  To  Mortgagee.  —  In  jurisdictions  where,  to  constitute  a  mortgage,  it  is 
not-  necessary  that  there  should  be  any  collateral  or  personal  security  for  the 
debt  secured  by  the  mortgage,  the  mortgage  being  regarded  as  a  conditional 
conveyance,  payment  to  the  mortgagee  is  good  before  notice  of  the  assignment.7 

Non-negotiable  Note  Secured  by  Mortgage.  —  Where  the  evidence  of  indebtedness 
is  non-negotiable  it  seems  that  payment  to  the  mortgagee  by  the  mort- 
gagor or  his  vendee  without  notice  is  a  good  defense  as  against  the  assignee,8 


1.  To  Whom  Payment  May  Be  Made.  —  Water- 
man v.  Webster,  108  N.  Y.  157,  affirming  33 
Hun  (N.  Y.)  611;  Charleston  v.  Ryan,  22  S. 
Car.  339,  53  Am.  Rep.  713.  See  generally  the 
titles  Bills  ok  Exchange  and  Promissory 
Notes,  vol.  4,  p.  496;  Payment. 

2.  Apparent  Authority  to  Receive  Payment.  — 
Sheldon  v.  McNall,  89  111.  App.  138;  Mason 
v.  Beach,  55  Wis.  607. 

3.  Payment  to  One  of  Several  Mortgagees.  — 
Wright  v.  Ware,  58  Ga.  150;  Lyman  v.  Ged- 
ney,  114  111.  389,  55  Am.  Rep.  871;  People  v. 
Keyser,  28  N.  Y.  226,  84  Am.  Dec.  338,  39 
Barb.  (N.  Y.)  587;  Bowes  v.  Seeger,  8  W.  &  S. 
(Pa.)  222.  See  also  Fesmire  v.  Shannon,  143 
Pa.  St.  201 ;  Crawford  v.  Simon,  159  Pa.  St.  585. 
Compare  Matson  v.  Dennis,  4  De  G.  J.  &  S. 
345,  10  L.  T.  N.  S.  391.  12  W.  R.  926. 

4.  Right  of  Agent  or  Attorney  to  Receive  Pay- 
ment.—  See  the  titles  Agency,  vol.  1,  p.  1025; 
Attorney  and  Client,  vol.  3,  p.  365;  Pay- 
ment.   And  see  the  following  cases: 

England.  —  Kent  v.  Thomas,  I  H.  &  N.  473; 
Wilkinson  v.  Candlish,  5  Exch.  91,  19  L.  J. 
Exch.  166.  See  also  Burrough  v.  Cranston,  2 
Ir.  Eq.  203. 

Canada.  —  In  re  Flint,  8  Ont.  Pr.  361;  Gillen 
v.  Roman  Catholic  Episcopal  Corp.,  7  Ont. 
146;  Ross  v.  Sutherland,  32  Nova  Scotia  243; 
In  re  Tracy,  21  Ont.  App.  454. 

United  States.  —  Kent  v.  Congdon,  33  Fed. 
Rep.  228. 

Alabama, — Lehman  v.  McQueen,  65  Ala. 
570. 

California.  —  Ambrose  v.  Barrett,  121  Cal. 
297. 

Illinois.  —  Viskocil  v.  Doktor,  27  111.  App. 
232. 

Iowa. — Sloat  v.  Bean,  47  Iowa  60;  Hippee 
v.  Pond,  77  Iowa  235;  Harbach  v.  Colvin,  73 
Iowa  638;  Sessions  v.  Kent,  75  Io.va6oi;  U. 


S.  Bank  v.  Burson,  90  Iowa  191;  Security  Co. 
v.  Graybeal,  85  Iowa  543,  39  Am.  St.  Rep.  311. 

Kansas.  —  Fox  v.  Cipra,  5  Kan.  App.  312; 
Jones  v.  Dulick,  8  Kan.  App.  855,  55  Pac. 
Rep.  522. 

Michigan.  —  Verdine  v.  Olney,  77  Mich.  310; 
Donaldson  v.  Wilson,  79  Mich.  181. 

Minnesota.  —  Bailey  v.  Anderson,  75  Minn. 
49;  Rand  v.  Perkins,  74  Minn.  16;  Lynn  v. 
Hanson,  75  Minn.  346. 

Montana.  —  Dodge  v.  Birkenfeld,  20  Mont. 
115. 

Nebraska.  —  Herbage  v.  Moodie,  51  Neb.  837; 
Bull  v.  Mitchell,  47  Neb.  647. 

New  Jersey.  —  Emery  v.  Gordon,  33  N.  J.  Eq. 
447;  Lawson  v.  Nicholson,  52  N.  J.  Eq.  821. 

New  York.  —  Schermerhorn  v.  Farley,  58 
Hun  (N.  Y.)  66. 

5.  Thornborough  v.  Baker,  3  Swanst.  628; 
Briggs  v.  Briggs,  134  Pa.  St.  514;  Fesmire  v. 
Shannon,  143  Pa.  St.  201;  Crawford  v.  Simon, 
159  Pa.  St.  585.  See  also  Tabor  v.  Tator,  3 
Swanst.  636.  And  see  the  title  Executors 
and  Administrators,  vol.  11,  p.  840. 

As  to  the  authority  of  foreign  representa- 
tives to  receive  payments  see  the  title  Foreign 
Executors  and  Administrators,  vol.  13,  p.  932. 

To  Person  Designated  by  Personal  Representa- 
tive.—  Reynolds  v.  Smith,  57  Mich.  194. 

6.  Payment  to  Assignee  of  Mortgage.  —  Lowry 
v.  Bennett.  119  Mich.  301.  See  also  Lehman 
v.  McQueen,  65  Ala.  570. 

7.  Payment  to  Mortgagee  before  Notice  of  As- 
signment.—  Mitchell  v.  Burnham,  44  Me.  286. 

8.  Non-negotiable  Note.  —  Sheldon  v.  McNall, 
89  111.  App.  138;  Fox  v.  Cipra,  5  Kan.  App. 
312;  Bull  v.  Sink,  8  Kan.  App.  860,  57  Pac.  Rep. 
853:  Mutual  L.  Ins.  Co.  v.  Hall,  (Ky.  1899)  50 
S.  W.  Rep.  254;  Van  Keuren  v.  Corkins,  66  N. 
Y.  77,  affirming  4  Hun  (N.  Y.)  129,  6  Thomp.  & 
C.  (N.  Y.)  355;  Hodgdon  v.  Naglee,  .5  W.  &  S. 
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but  after  notice  of  assignment  payment  to  the  mortgagee  will  not  operate  as 
a  satisfaction. 1 

Where  the  Note  Secured  by  the  Mortgage  Is  Negotiable  he  who  makes  a  payment  to 
the  mortgagee  without  the  production  of  the  note  does  so  at  his  peril.3  And 
it  has  been  said  that  the  holder  of  a  negotiable  security  is  alone  the  one  prima 
facie  entitled  to  receive  payment,  and  the  maker  is  not  authorized  to  assume 
that  negotiable  paper  secured  by  mortgage  has  not  been  transferred.  The 
maker  of  a  note  secured  by  mortgage  cannot  discharge  his  liability  by  payment 
to  one  not  the  holder  or  not  authorized  by  the  holder  to  receive  payment.3 
It  has  been  decided,  however,  that  even  though  the  mortgage  note  is  nego- 
tiable, if  a  suit  is  brought  to  foreclose  the  mortgage,  the  mortgagor,  without 
notice  of  assignment  of  the  mortgage,  may  set  up  payment  to  the  mortgagee 
as  a  defense,  the  mortgage  being  a  chose  in  action  and  not  negotiable.  Such 
payment  would  not,  however,  be  a  defense  to  an  action  on  the  note.4 

(6)  Effect  Dependent  upon  Person  Paying  —  (a)  By  Person  Obliged  to  Pay.  —  The 
general  rule  is  that  if  payment  is  made  by  the  mortgagor  or  other  person 
whose  duty  it  is,  by  contract  or  otherwise,  to  pay,  a  duty  in  the  performance 
of  which  other  persons  are  interested,  the  mortgage  will  be  considered  as 
released  and  discharged,  though  in  form  the  transaction  purports  to  be  an 
assignment  of  the  mortgage.5  Thus  where  a  mortgagor  sells  the  mortgaged 
premises  to  a  person  who  assumes  and  agrees  to  pay  the  mortgage  debt  as  a 
part  of  the  purchase  price  of  the  property,  if  such  person  afterwards  purchases 
the  mortgage,  the  debt  is  thereby  paid  and  discharged  and  the  mortgage 
is  extinguished.6 

Mortgagor  Acquiring  Mortgage  After  Sale  of  Equity  of  Redemption.  —  The  transfer  of 

the  mortgage  note  and  the  assignment  of  the  mortgage  to  the  original  mort- 
gagor after  the  premises  have  been  sold  subject  to  the  mortgage  do  not  con- 


(Pa.)  217;  Foster  v.  Carson,  13  Pa.  Co.  Ct.  86. 
See  also  Armstrong  v.  Combs,  15  N.  Y.  App. 
Div.  246,  4  N.  Y.  Annot.  Cas.  155.  And  see 
the  title  Assignments,  vol.  2,  p.  1079. 

1.  Payment  to  Mortgagee  After  Notice  of  As- 
signment. —  Koetter  v.  German-American  Title 
Co.,  (Ky.  1899)  53  S.  W.  Rep.  32.  See  also 
Cutler  v.  Haven,  8  Pick.  (Mass.)  490. 

Constructive  Notice.  —  Clinton  Loan  Assoc. 
v.  Merritt,  112  N.  Car.  243. 

Recording  Assignment.  —  Emery  v.  Gordon, 
33  N.  J.  Eq.  447.  See  also  Woodward  v 
Brown,  119  Cal.  283,  63  Am.  St.  Rep.  108. 
But  see  Van  Keuren  v.  Corkins,  66  N.  Y.  77, 
affirming  4  Hun  (N.  Y.)  129,  6  Thomp.  &  C. 
(N.  Y.)  355;  Pettus  v.  McGowan,  37  Hun  (N. 
Y.)  409.    And  see  the  title  Recording  Acts. 

2.  Negotiable  Note.  —  Windle  v.  Bonebrake, 
23  Fed.  Rep.  165;  Keohane  v.  Smith,  97  111. 
156;  Brayley  v.  Ellis,  71  Iowa  155 ;  Baumgart- 
ner  v.  Peterson,  93  Iowa  572;  Dodge  v.  Birk- 
enfeld,  20  Mont.  115;  Bull  v.  Mitchell,  47 
Neb.  647.  See  also  Melendy  ^.  Keen,  89  111. 
395.  And  see  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  282. 

3.  Wilson  v.  Campbell,  no  Mich.  580.  Com- 
pare Ingalls  v.  Bond,  66  Mich.  338. 

4.  McAuliffe  v.  Reuter,  166  111.  491,  distin- 
guishing Keohane  v.  Smit  h,  97  111.  156.  See  also 
Johnson  v.  Carpenter,  7  Minn.  176;  Olson  v. 
Northwestern  Guaranty  Loan  Co., 65  Minn.  475. 

5.  Extinguished  when  Payer  Obliged  to  Pay  — 
England.  —  Otter  v.  Vaux,  6  De  G.  M.  &  G.  638. 

Connecticut.  —  New  Haven  Sav.  Bank,  etc., 
Assoc.  v.  McPartlan,  40  Conn.  90. 
Georgia.  —  Clay  v.  Banks,  71  Ga.  363. 
Indiana.  —  Birke  v.  Abbot,  103  Ind.  8;  Bunch 


v.  Grave,  in  Ind.  353;  Caley  v.  Morgan,  114 
Ind.  357;  Shirk  v.  Whitten,  131  Ind.  455. 

Kansas.  —  Kingsley  v.  Purdom,  53  Kan.  56. 

Kentucky.  —  Thompson  v.  George,  86  Ky. 
311. 

Maine.  —  Burnham  v.  Dorr,  72  Me.  198; 
Lynn  v.  Richardson,  78  Me.  367;  Danfortb  v. 
Briggs,  8q  Me.  319. 

Massachusetts.  —  Brown  v.  Lapham,  3  Cush. 
(Mass.)  554;  Putnam  v.  Collamore,  120  Mass. 
454;  Carlton  v.  Jackson,  121  Mass.  592;  Knee- 
land  v.  Moore,  138  Mass.  198;  Jager  v.  Vollin- 
ger,  174  Mass.  521 ;  Butler  v.  Seward,  10  Allen 
(Mass.)  466. 

Pennsylvania .  —  Gilkeson  v.  Snyder,  8  W.  & 
S.  (Pa.)  200;  Abbott  v.  Kasson,  72  Pa.  St.  183; 
Dollar  Sav.  Bank  v.  Burns,  87  Pa.  St.  491. 

Vermont.  —  Converse  v.  Cook,  8  Vt.  164. 

Wisconsin.  —  Frey  v.  Vanderhoof,  15  Wis. 
397.    See  generally  the  title  Payment. 

Extinguished  by  Payment  with  Mortgagor's 
Funds.  —  Gumbel  v.  Boyer,  46  La.  Ann.  762; 
Hammond  v.  Barker,  61  N.  H.  53;  Shepherd 
v.  McClain,  18  N.  J.  Eq.  128;  Perkins  v.  Dib- 
ble, 10  Ohio  433,  36  Am.  Dec.  97;  Kinley  v. 
Hill,  4  W.  &  S.  (Pa.)  426;  Loverin  v.  Humboldt 
Safe  Deposit,  etc.,  Co.,  113  Pa.  St.  6;  Robinson 
v.  Hall,  1  Ont.  266. 

6.  Payment  by  Person  Assuming  Mortgage  Debt 
—  Iowa.  —  Johnson  i>.  Walter,  60  Iowa  315; 
Byington  v.  Fountain,  61  Iowa  512;  Fouche 
v.  Delk,  83  Iowa  299;  Theisen  v.  Dayton,  S2 
Iowa  76;  Kellogg  v.  Colby,  S3  Iowa  513;  Price 
v.  Rea,  92  Iowa  12. 

Massachusetts.  —  Kilborn  v.  Robbins,  8  Allen 
(Mass.)  466;   Lappen  v.  Gill,  129  Mass.  349; 
Thompson  v.  Heywood,  129  Mass.  404. 
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stitute  a  discharge  of  the  mortgage  so  that  it  cannot  be  enforced  against  the 
property.1 

Revivor  of  Mortgage.  — -  Although  a  mortgage  may  be  kept  alive,  even  when 
the  indebtedness  which  it  was  given  to  secure  has  been  paid  by  one  whose 
duty  it  was  to  do  so,  if  it  is  evident  that  it  was  so  intended,2  yet  there  is  no 
principle  which  permits  a  mortgagor,  when  the  indebtedness  is  in  fact  paid  by 
him,  there  being  at  the  time  no  equitable  reason  for  keeping  the  mortgage 
afoot,  subsequently  to  resuscitate  it  and  reissue  it  as  security  for  a  new  loan  or 
transaction,  especially  when  its  revivor  might  operate  to  defeat  the  rights  of 
prior  or  intervening  third  persons.3  It  has  been  held,  however,  that  where  a 
mortgage  is  originally  intended  for  use  as  the  means  of  borrowing  money  by 
pledging  it  as  collateral  security  for  a  primary  obligation,  the  extinction  of  the 
latter  leaves  the  original  mortgage  still  in  existence  subject  to  be  employed  in 
further  negotiations.4 

(b)  By  stranger.  —  Where  a  mortgage  is  paid  by  a  stranger  with  his  own 
funds  he  may  have  the  mortgage  assigned  to  him  and  uphold  it  as  a  subsist- 
ing incumbrance;5  but  a  mere  stranger  who  steps  forward  and  voluntarily 
pays  money  due  on  a  mortgage  and  fails  to  take  an  assignment  thereof,  but 
allows  it  to  be  canceled  and  discharged,  cannot  afterwards  come  into  equity 
and  in  the  absence  of  fraud,  accident,  or  mistake  of  fact,  have  the  mortgage 
reinstated  and  himself  substituted  in  the  place  of  the  mortgagee.6 

(e)  By  Creditor.  —  A  creditor  may  buy  in  an  outstanding  mortgage  on  his 
debtor's  property,  take  an  assignment  of  it  to  himself,  and  have  it  foreclosed 
for  his  benefit;  but  if  he  simply  pays  the  mortgage  debt  and  takes  from  the 
debtor  another  mortgage  on  the  property,  the  former  mortgage  is  thereby 
extinguished.7 

(d)  By  Partner  or  Tenant  in  Common.  —  One  partner  or  tenant  in  common  may 
pay  a  mortgage  debt  and  keep  the  mortgage  on  foot  until  reimbursed  the 
moiety  paid  for  the  other  tenant  in  common  or  partner.8 

(e)  By  Person  Having  Eight  to  Redeem.  —  If  one  having  the  right  to  redeem  mort- 
gaged premises  pays  the  debt,  the  mortgage  is  to  be  treated  as  assigned  to  him 
if  it  is  manifestly  for  his  interest,  and  not  inconsistent  with  the  justice  of  the 
case,  and  where  no  contrary  interest  is  clearly  expressed  or  necessarily 
implied.9 

(f)  By  Life  Tenant.  —  If  a  mortgage  is  paid  off  by  a  tenant  for  life  without  any 

Michigan. —  Winans  v.  Wilkie,  41  Mich.  264.  ing  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  72  and 

Neiv  York.  —  Russell  v.  Pistor,  7  N.  Y.  171,  reversing  11  Misc.  (N.  Y.)  88. 

57  Am.  Dec.  509.  Pennsylvania.  —  Mitchell  v.  Coombs,  96  Pa. 

South  Carolina.  — Dargan  v.  McSween,  33  S.  St.  430;  Grater  v.  Sunderland,  11  Montg.  Co. 

Car.  324.  Rep.  (Pa.)  195. 

Vermont.  —  Willson  v.  Burton,  52  Vt.  394.  Rhode  Island. —  Gardners.  James,  7  R.  I.  396. 

1.  Pratt  v.  Buckley,  175  Mass.  116.  To  the  South  Carolina.  —  McCown  v.  Westbury,  52 
sama  effect  are  Kinnear  v.  Lowell,  34  Me.  302;  S.  Car.  421. 

Barker  v.  Parker,  4  Pick.  (Mass.)  505;  Baker  Wisconsin.  —  Pelton  v.  Knapp,  21  Wis.  64. 

v.  Terrell,  8  Minn.  195;  Baker  v.  Northwestern  4.  Mortgage  as  Collateral  Security. —  Herber 

Guaranty  Loan  Co.,  36  Minn.  185.    See  also  v.  Thompson,  47  La.  Ann.  800.    Compare  Led- 

Stillman  v.  Stillman,  21  N.  J.  Eq.  126,  and  see  yard  v.  Chapin,  6  Ind.  320. 

the  title  Subrogation.  Re-establishment    After    Foreclosure.  —  See 

2.  See  supra,  this  secliun.  In  General.  supra,  this  title,  Rights  and  Liabilities  of  Mart- 

3.  Mortgagor  Cannot  Revive  After  Actual  Pay-  gagee —  In  General — Re-establishment  of  Lien. 
ment  —  Alabama. — Cade  v.  Floyd,  120  Ala.  6.  Lovejoy  v.  Vose,  73  Me.  46.    See  also 
484-  Peltz  v.  Clarke,  5  Pet.  (U.  S.)48i;  Borla-nd  v. 

Michigan. — McMaster  v.  Campbell,  41  Mich.  Meurer,  139  Pa.  St.  513. 

5r3-  6.  Guy  v.  Du  Uprey.  16  Cal.  195,  76  Am. 

New  Hampshire.  —  Bowman  v.  Manter,  33  Dec.  518. 

N.  H.  530,  66  Am.  Dec.  743.  7.  Payment  by  Creditor  of  Mortgagor. —  Wiley 

New  Jersey.  —  Large  v.  Van  Doren,  14  N.  J.  v.  Boyd,  38  Ala.  625. 

Eq.  208.  8.  Payment  by  Partner  or  Tenant  in  Common. 

New  York.  — Mead  v.  York,  6  N.  Y.  449,  57  —  Stebbins  v.  Willard,  53  Vt.  665. 

Am.  Dec  467;  Marvin  v.  Vedder,  5  Cow. (N.  9.  Payment  by  Redemptioner.  —  Ryer  v.  Gass, 

Y.)67i,  Bogert  v.  Bliss,  148  N.  Y.  iq;,  affirm-  130  Mass.  227. 
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expression  of  his  intention,  it  is  well  settled  that  he  retains  benefit  of  it  against 
the  inheritance.  Although  he  has  not  declared  his  intention  to  keep  it  alive, 
his  intention  to  do  so  is  presumed,  because  it  is  manifestly  for  his  benefit.1 

(g)  By  Tenant  in  Fee  or  in  Tail.  —  But  when  the  owner  of  an  estate  in  fee  or  a 
tenant  in  tail  in  possession  pays  off  a  mortgage  without  expressing  his  inten- 
tion, the  presumption  is  otherwise.2 

b.  By  Tender  — ■  (i)  In  General.  —  What  constitutes  a  valid  and  sufficient 
tender,  and  by  whom  and  to  whom  tender  should  be  made,  are  questions 
which  will  be  fully  discussed  elsewhere  in  this  work.3  It  will  suffice  to  state 
here,  as  to  these  matters  first,  that  it  should  appear  so  fully,  clearly,  and  sat- 
isfactorily as  to  leave  no  reasonable  doubt  that  the  tender  was  so  made  that 
the  holder  must  have  understood  it  at  the  time  to  be  a  present,  absolute,  and 
unconditional  tender,  intended  to  be  in  full  payment  and  extinguishment  of 
the  mortgage,  and  not  dependent  upon  his  first  executing  a  receipt  or  dis- 
charge, or  any  other  contingency;4  and  second,  that  tender  should  be  made 
at  a  proper  and  reasonable  time  and  place.  The  holder  must  in  every  case 
have  a  reasonable  opportunity  to  look  over  the  mortgage  and  accompanying 
papers,  to  calculate  and  ascertain  the  amount  due,  and  if  such  papers  are  not 
present,  he  must  be  allowed  a  reasonable  time  to  get  them  and  make  the 
calculation.  He  cannot  be  bound,  under  the  penalty  or  at  the  hazard  of 
losing  his  entire  debt,  to  carry  at  all  times  in  his  head,  the  precise  amount 
due,  on  any  particular  day.5 

(2)  Effect  of  Making  Tender  —  (a)  On  the  Law  Day.  —  It  is  well  settled  that 
an  unconditional  tender  on  the  day  when  the  debt  secured  by  the  mortgage  is 
due,  called  the  law  day,  discharges  the  lien  of  the  mortgage.  The  debt,  how- 
ever, is  not  discharged,  but  continues  to  subsist  as  a  personal  liability.6 

(b)  After  Default.  —  But  when  the  tender  is  made  at  a  time  subsequent  thereto 
there  is  a  conflict  of  authority  as  to  the  effect.  In  jurisdictions  where  the 
common-law  rule  prevails  the  mortgage  is  not  discharged  by  such  tender,  and 
the  only  effect  thereof  is  to  arrest  the  accruing  of  interest  and  to  free  the 


1.  Effect  of  Payment  by  Life  Tenant.  —  Adams 
v.  Angell,  5  Ch.  D.  645;  In  re  Harvey,  (1896) 

1  Ch.  137,  65  L.  J.  Ch.  370;  In  re  Pride,  (1891) 

2  Ch.  135;  Gifford  v.  Fitzhardinge,  (1899)  2 
Ch.  32. 

2.  Effect  of  Payment  by  Tenant  in  Fee  or  in 
Tail.  —  Adams  v.  Angel!,  5  Ch.  D.  645;  Wig- 
sell  v.  Wigsell,  2  Sim.  &  St.  369.  And  see  the 
tille  Merger,  ante,  p.  587. 

No  Extinguishment  When  Paid  by  Tenant  in 
Tail  in  Remainder. —  Horton  v.  Smith,  4  Kay 
&  J.  624,  27  L.  J.  Ch.  773,  6  W.  R.  783;  Wigsell 
v.  Wigsell,  2  Sim.  &  St.  369. 

Rule  Not  Applicable  When  Tenant  in  Tail  an 
Infant. —  Ware  v.  Polhill,  11  Ves.  Jr.  257. 

3.  See  the  title  Tender. 

Tender  in  Gold.  —  Harris  v.  Jex,  66  Barb.  (N. 
Y.)  232. 

Confederate  Treasury  Notes.  —  Stalworth  v. 
Blum,  41  Ala.  319. 

No  Tender  Necessary  When  Debtor  Out  of  State. 
—  Houbie  v.  Volkening,  (Supm.  Ct.  Spec.  T.) 
49  How.  Pr.  (N.  Y.)  169. 

Solicitor's  Fees  and  Costs  Included.  —  Neiman 
v.  Wheeler,  87  111.  App.  670. 

Payment  into  Court  —  English  Statute.  —  Dixon 
v.  Wigram,  2  Cromp  &J.613;  Sutton  v.  Rawl- 
ings,  3  Exch.  407,  6  Dowl.  &  L.  673,  18  L.  J. 
Exch.  249;  Bourton  v.  Williams,  39  L.  J.  Ch. 
800,  L.  R.  5  Ch.  655,  18  W.  R.  1089;  Doe  v. 
Louch,  14  Jur.  853,  6  Dowl  &  L.  270;  Postle- 
thwaite  v.  Blythe,  2  Swanst.  256. 
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Pennsylvania  Statute.  —  Assurance  Co.  v. 
Power,  12  PhiIa.(Pa.)  377,  34  Leg.  Int.  (Pa/) 408. 

By  Whom  Made.  —  Flower  v.  Elwood,  66  111. 
438;  Harris  v.  Jex,  66  Barb.  (N.  Y.)  232. 

To  Whom  Made.  —  Dorkray  r.  Noble,  8  Me. 
278;  Smith  v.  Kelley,  27  Me.  237,  46  Am.  Dec. 
595;  Cutler  v.  Haven,  8  Pick.  (Mass.)  490; 
Post  v.  Springsted,  49  Mich.  90. 

4.  Must  Be  Unconditional.  —  Potts  v.  Plaisted, 
30  Mich.  149.  To  the  same  effect  are:  Storey 
v.  Krewson,  55  Ind.  397,  23  Am.  Rep.  668; 
Kennedy  v.  Moore,  91  Iowa  39;  Dodge  v. 
Brewer,  31  Mich.  228;  Sager  v.  Tupper,  35 
Mich.  134;  McClung  v.  Missouri  Trust  Co., 
137  Mo.  106;  Werner  v.  Tuch,  127  N.  Y.  217, 
24  Am.  St.  Rep.  443,  affirming  52  Hun  (N.  Y.) 
269;  Salinas  v.  Ellis,  26  S.  Car.  337;  Ward  v. 
Green,  (Tex.  Civ.  App.  1894)288.  W.  Rep.  574; 
Holton  v.  Brown,  18  Vt.  224,  46  Am.  Dec.  148. 
See  also  Morley  v.  Bridges,  2  Coll.  Ch.  Cas. 
621;  Becker  v.  Carey,  (N.  J.  1897)  36  Atl.  Rep. 
770. 

5.  Potts  v.  Plaisted,  30  Mich.  149;  Waldron 
v.  Murphy,  40  Mich.  668.  See  also  Wiltshire 
v.  Smith,  3  Atk.  89,  9  Mod.  441;  Post  v.  Spring- 
sted, 49  Mich.  90;  Gentles  v.  Canada  Perma- 
nent, etc.,  Mortg.  Corp.,  32  Ont.  428. 

6.  Discharged  by  Tender  on  Law  Day.  —  Mitch- 
ell v.  Roberts,  5  McCrary  (U.  S.)  425;  Jones  v. 
New  York  Guarantee,  etc.,  Co.,  101  U.  S.  622; 
Schearff  v.  Dodge,  33  Ark.  346;  Shields  v. 
Lozear,  34  N.  J.  L.  496,  3  Am.  Rep.  256; 
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debtor  from  costs.1  And  it  has  been  said  that  such  tender  will  be  deprived 
of  that  efficiency  by  a  subsequent  demand  and  refusal.2  In  other  jurisdic- 
tions the  rule  is  that  a  mortgage  is  discharged  by  a  proper  tender  made  at 
any  time  before  foreclosure,3  even  after  a  suit  to  foreclose  has  been  brought.4 
And  to  effect  this  result  it  seems  that  the  tender  need  not  be  kept  good,  nor 
the  money  paid  into  the  court  where  a  foreclosure  suit  has  been  brought.5 

c.  By  Taking  New  Note  or  Mortgage.  —  Elsewhere  in  this  work  will 
be  found  a  full  discussion  of  the  effect  of  taking  a  new  note  or  mortgage,  the 
general  rule  being  that  the  taking  of  a  new  note,  irrespective  of  the  intention 
between  the  parties,  does  not  operate  as  an  extinguishment  of  the  lien  of  the 
mortgage  given  as  security  for  the  original  note,  but  that  it  will  so  operate  if 
it  is  shown  that  the  new  note  was  actually  intended  by  the  parties  as  a  satis- 
faction and  extinguishment  of  the  former  one;  and  that  where  one  mortgage 
is  substituted  for  another,  equity  will  keep  the  first  alive  where  the  interests 
of  justice  require  it.6 

d.  By  Reduction  of  Debt  to  Judgment.  — The  recovery  of  a  judg- 
ment upon  a  note  or  other  evidence  of  indebtedness  secured  by  a  mortgage 
does  not  extinguish  the  mortgage.7  A  person  holding  a  note  or  other  evi- 
dence of  indebtedness  and  a  mortgage  may  proceed  by  action  upon  the  note 
and  subject  all  of  the  debtor's  property,  real  and  personal,  subject  to  execu- 


Parker  v.  Beasley,  116  N.  Car.  r;  Lynch  v. 
Hancock  14  S.  Car.  66.  See  also  Robarts  v. 
Jefferys,  8  L.  J.  Cli.  137. 

Tender  Before  Maturity  of  No  Effect.  —  Moore 
v.  Kime,  43  Neb.  517. 

1.  View  that  Mortgage  Not  Discharged  — 
United  States.  —  Mitchell  v.  Roberts,  5  McCrary 
(U.  S.)  425. 

California.  —  Perre  v.  Castro,  14  Cal.  5iq,  76 
Am.  Dec.  444;  Himmelmann  v.  Fitzpatrick, 
50  Cal.  650. 

Indiana.  —  Storey  r.  Krewson,  55  Ind.  397, 
23  Am.  Rep.  668. 

Maine.  —  Rowell  v.  Mitchell,  68  Me.  21. 

Massaclntsetls. —  Maynard  v.  Hunt,  5  Pick. 
(Mass.)  240. 

New  Jersey.  —  Shields  v.  Lozear,  34  N.  J.  L. 
496,  3  Am.  Rep.  256. 

North  Carolina.  —  Parker  v.  Beasley,  116  N. 
Car.  1. 

2.  Shields  v.  Lozear,  34  N.  J.  L.  496,  3  Am. 
Rep.  256.  See  also  Mitchell  v.  Roberts,  5  Mc- 
Crary (U.  S.)  425. 

3.  View  that  Mortgage  Is  Discharged  —  Michi- 
gan. —  Caruthers  v.  Humphrey,  12  Mich.  270; 
Van  Husan  v.  Kanouse,  13  Mich.  303;  Potts  1. 
Plaisted,  30  Mich.  149;  Cowles  v.  Marble,  37 
Mich.  161.  See  also  Sager  v.  Tupper,  35  Mich. 
134;  Ferguson  v.  Popp,  42  Mich.  115;  Renard 
v.  Clink,  91  Mich.  1,  30  Am.  St.  Rep.  458,  note. 

Missouri.  —  McClung  v.  Missouri  Trust  Co., 
137  Mo.  106. 

New  Hampshire.  —  Swett  v.  Horn,  I  N.  H. 
332;  Bailey  v.  Metcalf,  6  N.  H.  156. 

New  York.  —  Kortright  v.  Cady,  21  N.  Y. 
343,  78  Am.  Dec.  145;  Sioddard  v.  Hart,  23  N. 
Y.  556;  Kellogg  v.  Smith,  26  N.  Y.  18;  Farm- 
ers F.  Ins.,  etc.,  Co.  v.  Edwards,  26  Wend. 
(N.  Y.)  541,  21  VVend.  (N.  Y.)  467;  Hartley  v. 
Tatham.  (N.  Y.  Super.  Ct.  Gen.  T.)  26  How. 
Pr.  (N.  Y.)  158,  1  Robt.  (N.  Y.)  246;  Ritter  v. 
Phillips,  53  N.  Y.  586;  Trimm  v.  Marsh,  54  N. 
Y.  599;  Tuthill  v.  Morris,  81  N.  Y.  94,  Cass  v. 
Higenbotam,  100  N.  Y.  248;  Breunich  v. 
Weselman,  100  N.  Y.  609;  Werner  v.  Tuch. 
127  N.  Y.  217,  24  Am.  St.  Rep.  443;  Nelson  v. 


Loder,  132  N.  Y.  288,  55  Hun  (N.  Y.)  173.  See 
also  Jackson  v.  Crafts,  18  Johns.  (N.  Y.)  110'; 
Hubbell  v.  Moulson.  53  N.  Y.  225,  13  Am. 
Rep.  519;  Tiffany  v.  St.  John,  65  N.  Y.  314,  22 
Am.  Rep.  612;  Frost  v.  Yonkers  Sav.  Bank, 
70  N.  Y.  553,  26  Am.  Rep.  627;  Qucere  in  Post 
v.  Arnot,  2  Den.  (N.  Y.)  344,  reversing  6  Hill 
(N.  Y.)  65.  But  see  Merritt  v.  Lambert,  7 
Paige  (N.  Y.)  344. 

South  Carolina.  —  Salinas  v.  Ellis,  26  S.  Car. 
337- 

4.  Hartley  v.  Tatham,  (N.  Y.  Super.  Ct.  Gen. 
T.)  26  How.  Pr.  (N.  Y.)  158,  1  Robt.  (N.  Y.) 
246;  Stoddard  v.  Hart,  23  N.  Y.  556;  Werner 
v.  Tuch,  127  N.  Y.  217,  24  Am.  St.  Rep.  443; 
Nelson  v.  Loder.  132  N.  Y.  288. 

No  Discharge  by  Tender  to  Purchaser  at  Fore- 
closure Sale.  —  Post  v.  Arnot,  2  Den.  (N.  Y.)  344 
reversing  6  Hill  (N.  Y.)  65. 

5.  Unnecessary  to  Keep  Tender  Good.  —  Potts 
v.  Plaisted,  30  Mich.  149;  Kortright  v.  Cady, 
21  N.  Y.  343,  78  Am.  Dec.  145;  Ritter  v.  Phil- 
lips, 53  N.  Y.  586;  Tuthill  v.  Morris,  81  N.  Y. 
94;  Cass  v.  Higenbotam,  100  N.  Y.  248; 
Breunich  v.  Weselman,  100  N.  Y.  609;  Werner 
v.  Tuch,  127  N.  Y.  217,  24  Am.  St.  Rep. 
443;  Nelson  v.  Loder,  132  N.  Y.  288.  Com- 
pare Bailey  v.  Metcalf,  6  N.  H.  156.  And  see 
the  title  Tender,  21  Encyc.  of  Pl.  and  Pr., 
573- 

Tender  Must  Be  Kept  Good  to  Entitle  Mortgagor 
to  Affirmative  Belief.  —  Tuthill  v.  Morris,  81  N. 
Y.  94;  Werner  v.  Tuch,  127  N.  Y.  217,  24  Am. 
St.  Rep.  443,  affirming  52  Hun  (N.  Y.)  269. 

6.  See  the  title  Novation. 

7.  Mortgage  Not  Extinguished  by  Judgment.  — 
Priest  v.  Wheelock,  5S  111.  114;  Applegatez\ 
Mason,  13  Ind.  75;  Morrison  v.  Mortison,  38 
Iowa  73;  Flanagan  v.  Westcott,  n  N.  J.  Eq. 
264;  Lanahan  v.  Lawton,  50  N.  J.  Eq.  276. 
See  also  Dawson  v.  Thorpe,  39  La.  Ann.  366; 
Butler  v.  Miller,  1  N.  Y.  496. 

Satisfaction  of  Judgment  Extinguishes  Mortgage. 
—  Price  v.  Atchison  First  Nat.  Bank,  (Kan. 
1901)64  Pac.  Rep.  637;  Yeomans  v.  Rexford, 
35  Pa.  St.  273. 
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tion,  to  the  satisfaction  of  the  judgment  without  abandoning  his  lien  on  the 
mortgaged  premises,1  unless  he  has  them  taken  in  execution.2 

e.  By  Foreclosure  and  Sale.  —  The  effect  of  a  sale  of  mortgaged 
premises  under  foreclosure  or  other  legal  proceedings  is  the  subject  of  special 
treatment  under  the  appropriate  titles.3 

/.  By  Fulfilment  of  Condition.  —  When  a  mortgage  is  given  con- 
ditioned upon  the  doing  of  some  other  thing  than  the  payment  of  money,  as 
to  secure  the  fulfilment  of  a  contract  or  the  like,  upon  the  fulfilment  of  the 
condition  the  mortgage  is  satisfied.'4 

g.  BY  MERGER  —  (i)  In  Getteral.  —  The  rule  deducible  from  the  authori- 
ties is  that  where  the  ownership  of  a  mortgage  and. the  equity  of  redemption 
become  vested  in  the  same  person,  without  any  intervening  right  between  the 
mortgage  and  the  equity,  the  mortgage  will  become  extinguished  or  not, 
according  to  his  intention,  expressed  or  implied.  If  an  express  intention 
appears  in  the  instrument  uniting  the  two  interests,  or  can  be  gathered  from 
the  circumstances  of  the  transaction,  this  will  determine  the  question.  In 
the  absence  of  express  intention  it  will  be  presumed  that  such  person  intended 
to  keep  the  mortgage  alive  if  its  continuance  as  a  subsisting  charge  is  bene- 
ficial to  him,  otherwise  that  he  intended  to  extinguish  it.5    Such  controlling 


Release  from  Inchoate  Mortgage  by  Action  of 
Debt.  —  Dickson  v.  Dickson,  32  La,  Ann.  272. 

1.  Markle  v.  Rapp,  2  Blackf.  (Ind.)  268;  Ap- 
plegate  v.  Mason.  13  Ind.  75. 

2.  Lord  v.  Crowell,  75  Me.  399;  Hanna  v. 
Reeves,  22  Wash.  6. 

3.  See  the  titles  Foreclosure  of  Mortgages, 
vol.  13,  p.  776,  and  Judicial  Sales,  vol.  17,  p. 
948,  and  the  cross-references  there  given. 

4.  Fulfilment  of  Condition  Other  than  to  Pay 
Money  —  Alabama.  —  Hill  v.  Helton,  80  Ala. 
528. 

Illinois.  —  McConnel  v.  Dickson,  43  111.  99. 

Iowa.  —  Bellamy  v.  Cathcart,  72  Iowa  207. 

Maine.  —  Bryant  v.  Erskine,  56  Me.  569; 
Hollis  v.  Hollis,  84  Me.  96. 

Massachusetts.  —  Merrill  v.  Chase,  3  Allen 
(Mass.)  339. 

Minnesota., —  Sergeant  v.  Ruble,  33  Minn. 
354- 

Missouri.  —  Bender  v.  Zimmerman,  122  Mo. 
194. 

New  Jersey.  —  Fowler  v.  Tovell,  (N.  J.  1897) 
39  Atl.  Rep.  725- 

New  York.  —  Rhodes  v.  Rhodes,  3  Sandf. 
Ch.  (N.  Y.)  279;  Gescheidt  v.  Drier,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  741. 

Pennsylvania.  —  Goldbeck's  Appeal,  (Pa. 
1887)  8  Atl.  Rep.  29. 

South  Carolina.  —  Rickard  v.  Talbird,  Rice 
Eq.  (S.  Car.)  158. 

Substantial  Performance  Sufficient.  —  Swain  v. 
Seamens,  9  Wall.  (U.  S.)  254. 

Support  of  Parent  as  Condition  Precedent.  — 
Stoel  v.  Flanders,  68  Wis.  256. 

Measure  of  Damages  for  Condition  Broken.  — 
Gutwillig  v.  Wiederman,  26  N.  Y.  App.  Div. 
26,  affirmed  156  N.  Y.  690. 

5.  Effect  of  Union  of  Estates  of  Mortgagor  and 
Mortgagee  —  England.  —  Hatch  v.  Skelton,  20 
Beiv.  456,  Kirkham  v.  Smith,  1  Ves.  258; 
Forbes  v.  Moffatt,  18  Ves.  Jr.  384;  Smith  v. 
Phillips,  1  Keen  694;  Davis  v.  Barrett,  14 
Beav.  542;  Bailey  v.  Richardson,  g  Hare  734; 
Wilkes  v.  Collin,  L.  R.  8  Eq.  338;  Adams  v. 
Angell,  5  Ch.  D.  634;  Thorne  v.  Cann,  (1895) 
A.  C.  11;  Liquidation  Estates  Purchase  Co.  v. 
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Wilioughby,  (1896)  I  Ch.  726,  criticising  and 
limiting  Toulmin  v.  Steere,  3  Meriv.  210.  See 
also  Shrewsbury  v.  Shrewsbury,  1  Ves.  Jr.  233. 

Canada.  —  North  of  Scotland  Mortg.  Co.  v. 
German,  31  U.  C.  C.  P.  349;  North  of  Scotland 
Mortg.  Co.  v.  Udell,  46  U.  C.  Q.  B.  511;  Heney 
v.  Low,  9  Grant  Ch.  (U.  C.)  268. 

United  States.  —  Factors',  etc.,  Ins.  Co.  v. 
Murphy,  111  U.  S.  744;  Case  v.  Fant,  (C.  C. 
A.)  53  Fed.  Rep.  41. 

Alabama.  — Welsh  v.  Phillips,  54  Ala.  309, 
25  Am.  Rep.  679;  Gresham  v.  Ware,  79  Ala. 
196;  Fouche  v.  Swain,  80  Ala.  151. 

California.  —  Green  v.  Butler,  26  Cal.  595; 
Carpentier  v.  Brenham,  40  Cal.  235;  Rumpp 
v.  Gerkens,  59  Cal.  496. 

Connecticut.  —  Baldwin  v.  Norton,  2  Conn/ 
161 ;  Findlay  v.  Hosmer,  2  Conn.  350;  Lock- 
wood  v.  Sturdevant,  6  Conn.  373;  Donalds  v. 
Plumb,  8  Conn.  447;  Post  v.  Tradesmen's 
Bank,  28  Conn.  420;  Bassett  v.  Mason,  18 
Conn.  131 ;  Mallory  v.  Hitchcock,  29  Conn.  127; 
Gregory  v.  Savage,  32  Conn.  264;  Boardmann 
v.  Larrabee,  51  Conn.  39. 

Florida.  — Jackson  v.  Relf,  26  Fla.  465. 

Geojgia. — Jackson  v.  Tift,  15  Ga.  557; 
Knowles  v.  Lawton,  18  Ga.  476,  63  Am.  Dec. 
290;  Ferris  v.  Van  Ingen,  110  Ga.  102. 

Idaho.  —  Wesiheimer  v.  Thompson,  (Idaho 
1893)  32  Pac.  Rep.  205. 

Illinois.  —  Campbell  v.  Carter,  14  111.  286; 
Jarvis  v.  Ftink,  14  111.  396;  Weiner  v.  Heintz, 
17  111.  259;  Lilly  v.  Palmer,  51  111.  331;  Clark 
v.  Laughlin,  62  111.  278;  Flower  v.  El  wood,  66 
111.  438;  Robins  v.  Swain,  68  111.  197;  Baldwin 
v.  Sager,  70  111.  503;  Huebsch  v.  Scheel,  Si 
III.281;  Richardson  v.  Hockenhull,  85  111.  124; 
Dunphy  v.  Riddle,  86  111.  22;  Rogers  r>.  Her- 
ron,  92  IIL'583;  Meacham  v.  Steele,  93  111.  135; 
Lyman  v.  Gedney,  114  111.  3S8,  55  Am.  Rep. 
871;  Donk  v.  Alexander,  117  111.  330;  Inter- 
national Bank  v.  Wiltshire,  108  111.  143;  Drury 
v.  Holden,  121  111.  130;  Belleville  Sav.  Bank 
v.  Reis,  136  111.  242;  Coryell?/.  Klehm,  157  III. 
483;  Miller  v.  Whelan,  158  111.  555;  Clark  z: 
GIos,  180  II!.  556,  72  Am.  St.  Rep.  223;  Mc- 
Clain  v.  Weise,  22  111.  App.  272;  Sprague  v. 
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Beamer,  45  111.  App.  17;  Shippen  v.  Whittier, 
117  111.  282. 

Indiana.  —  Atherton  v.  Toney,  43  Ind.  211; 
Smith  v.  Ostermeyer,  68  Ind.  432;  Haggerty 
v.  Byrne,  75  Ind.  499:  Sidcner  v.  Pavey,  77 
Ind.  241;  Durham  v.  Craig,  79  Ind.  117;  Leb- 
anon First  Nat.  Bank  v.  Essex,  84  Ind.  146; 
McClain  v.  Sullivan,  85  Ind.  174;  Hancock  v. 
Fleming,  103  Ind.  533;  Thomas  v.  Simmons, 
103  Ini.  538;  Poulson  v.  Simmons,  126  Ind. 
227;  Bunch  v.  Grave,  m  Ind.  353;  McCrory 
v.  Little,  136  Ind.  86;  Chase  v.  Van  Meter, 
140  Ind.  321;  Swatts  v.  Bowen,  141  Ind. 
322. 

loiva.  —  White  v.  Hampton,  13  Iowa  259; 
Wilhelmi  v.  Leonard,  13  Iowa  330;  Shimer  v. 
Hammond,  51  Iowa  401;  Waterloo  First  Nat. 
Bank  v.  Elmore,  52  Iowa  541;  Byington  v. 
Fountain,  61  Iowa  512;  Crowley  v.  Harader. 
69  Iowa  83;  Weidner  v.  Thompson,  69  Iowa 
36;  Patterson  v.  Mills,  69  Iowa  755;  Fordyce 
v.  Hicks,  76  Iowa  41;  McEIhaney  v.  Shoe- 
maker, 76  Iowa  418;  McDonald  v.  Magirl,  97 
Iowa  679;  Delaware  R.  Constr.  Co.  v.  Daven- 
port, etc.,  R.  Co.,  46  Iowa  406;  Bush  v.  Her- 
ring, (Iowa  1901)84  N.  W.  Rep.  1036;  Beacham 
v.  Gurney,  91  Iowa  621;  Kilmer  v.  Hannifan, 
(Iowa  1901)  85  N.  W.  Rep.  16. 

Louisiana. —  Copes  v.  Guillebeau,  34  La. 
Ann.  1032. 

Maine.  —  Crosby  v.  Chase,  17  Me.  369; 
Campbell  v.  Knights,  24  Me.  332;  Holden  v. 
Pike,  24  Me.  427;  Given  v.  Marr,  27  Me.  212; 
Cole  v.  Edgerly,  48  Me.  108;  Bean  v.  Boothby, 
57  Me.  302;  Cobb  v.  Dyer,  69  Me.  494;  Simon- 
ton  v.  Gray,  34  Me.  50. 

Maryland.  —  Polk  v.  Reynolds,  31  "Md.  106; 
Dircks  v.  Logsdon,  59  Md.  173. 

Massachusetts. —  Freeman  v.  M'Gaw,  15  Pick. 
(Mass.)  82;  Brown  v.  Lapham,  3  Cush.  (Mass.) 
55*-;  Killbom  v.  Robbins,  8  Allen  (Mass.)  466; 
McCabe  v.  Swap,  14  Allen  (Mass.)  188 ;  Barker 
v.  Flood,  103  Mass.  474;  Carlton  v.  Jackson, 
121  Mass.  595;  Tucker  v.  Crowley,  127  Mass. 
401;  Aldrich  v.  Blake,  134  Mass.  582;  Decatur 
v.  Walker,  137  Mass.  141 ;  Tyler  v.  Brigham, 
143  Mass.  410;  Dickason  v.  Williams,  129 
Mass.  182,  37  Am.  Rep.  316. 

Michigan.  —  Bassett  v.  Hathaway,  9  Mich. 
28;  Powell  z/.,Smith,  30  Mich,  451;  Ann  Arbor 
Sav.  Bank  v.  Webb,  56  Mich.  377;  Cook  v. 
Foster,  96  Mich.  613;  Burt  v.  Gamble,  98  Mich. 
402;  Ten  Eyck  v.  Pontiac,  etc.,  R.  Co.,  114 
Mich.  499;  Quick  v.  Raymond,  116  Mich. 
15- 

Minnesota.  —  Wilcox  v.  Davis,  4  Minn.  197; 
Baker  v.  Terrell,  8  Minn.  195;  Horton  v. 
Maffilt,  14  Minn.  289,  100  Am.  Dec.  222; 
First  Div.  St.  Paul,  etc..  R.  Co.  v.  Parcher, 
14  Minn.  304;  McArthur  v.  Martin,  23  Minn. 
80;  Baker  v.  Northwestern  Guaranty  Loan 
Co.,  36  Minn.  186;  Flanigan  v.  Sable,  44  Minn. 
417;  National  Invest.  Co.  v.  Nordin,  50  Minn. 
336;  Leonard  v.  S wanson,  58  Minn.  231 ;  Rogers 
v.  Hedemark,  70  Minn.  441. 

Missouri.  —  Gale  v.  Mensing,  20  Mo.  461, 
64  Am.  Dec.  197;  Atkinson  v.  Angert,  46  Mo. 
515;  Hospes  v.  Almstedt,  83  Mo.  473;  Bassett 
v.  O'Brien,  149  Mo.  389;  Rowsez/.  Johnson,  66 
Mo.  App.  57. 

Nebraska.  —  Peterborough  Sav.  Bank  v. 
Pierce,  54  Neb.  712;  Wyatt-Bullard  Lumber 
Co.  v.  Bourke,  55  Neb.  9;  Oak  Creek  Valley 


Bank  v.  Helmcr,  59  Neb.  176;  Mathews  v. 
Jones,  47  Neb.  616. 

Nevada.  —  Grellet  v.  Heilshorn,  4  Nev.  526. 

New  Hampshire.  —  Eaton  v.  George,  2  N.  H. 
300;  Grecnough  v.  Rolfe,  4  N.  H.  357;  Robin- 
son v.  Leavitt,  7  N.  H,  99;  Ilulchins  v.  Carle- 
ton,  19  N.  H.  487;  Weld  v.  Sabin,  20  N.  H.  533, 
51  Am.  Dec.  240;  Johnson  v.  Elliot,  26  N.  H. 
69;  Heath  v.  West,  26  N.  H.  191 ;  Wilson  v. 
Kimball,  27  N.  H.  300;  Drew  v.  Rust,  36  N. 
H.  335;  Moore  v.  Beasom,  44  N.  H.  215;  Nor- 
ris  v.  Morrison,  45  N.  H.  490;  Clark  v.  Clark, 
56  N.  H.  105,  Quimby  v.  Williams,  67  N.  H. 
489,  68  Am.  St.  Rep."  685;  Buckham  v.  Bal- 
kum,  60  N.  II.  406;  Salvage  v.  Haydock,  68 
N.  H.  484. 

New  Jersey.  —  Den  v.  Vanness,  10  N.  J.  L. 
102;  Van  Wagencn  v.  Brown,  26  N.  J.  L.  196; 
Woodhull  v.  Reid,  16  N.  J.  L.  128;  Lydecker 
v.  Bogert,  38  N.  J.  Eq.  136;  Duncan  v.  Smith, 
31  N.  J.  L.  325;  Mulford  v.  Peterson,  35  N.  J. 
L.  127;  New  Jersey  Ins.  Co.  v.  Meeker,  40  N. 
J.  L.  r8;  Hinchman  v.  Emans,  1  N.  J.  Eq. 
100;  Garwood  v.  Eldridge,  2  N.  J.  Eq.  145,  34 
Am.  Dec.  195;  Clos  v.  Boppe,  23  N.  J.  Eq.  270; 
Chilver  v.  Weston,  27  N.  J.  Eq.  435;  Andrus  v. 
Vreeland,  29  N.  J.  Eq.  394;  Swayze  v.  Schuy- 
ler, 59  N.  J.  Eq,  75;  Gore  v.  Brian,  (N.  J. 
1896)  35  Atl.  Rep.  897. 

New  York.  —  Nicholson  v.  Halsey,  1  Johns. 
Ch.  (N.  Y.)  417;  Gardners.  Astor,  3  Johns.  Ch. 
(N.  Y.)  53,  8  Am.  Dec.  465;  M'Kinstrey  v. 
Mervin,  3  Johns.  Ch.  (N.  Y.)  466;  Mills  v.  Corn- 
stock,  5  Johns.  Ch.  (N.  Y.)  214;  Starr  v.  Ellis, 
6  Johns.  Ch,  (N.  Y.)  393;  James  v.  Johnson,  6 
Johns.  Ch.  (N.  Y.)  417;  White  'v.  Knapp,  8 
Paige  (N.  Y.)  173;  Loomer  v.  Wheelwright,  3 
Sandf.  Ch.  (N.  Y„)  148;  James  v.  Morey,  2 
Cow,  (N.  Y.)  246,  14  Am.  Dec.  475;  Spencer  v. 
Harford,  4  Wend.  (N.  Y.)  381;  Cooper  v.  Whit- 
ney, 3  Hill  IS.  Y.)  95',  Spencer  v.  Ayrault,  10 
N.  Y.  202;  Mickles  v.  Townsend,  18  N.  Y.  582: 
Hancock  v.  Hancock,  22  N.  Y.  568;  Champney 
v.  Coope,  32  N.  Y.  543;  Bascom  v.  Smith,  34 
N.  Y.  320;  Kellogg  v.  Ames,  41  N.  Y.  259; 
Purdy  v.  Huntington,  42  N.  Y.  334,  1  Am. 
Rep.  532;  Judd  v.  Seekins,  62  N.  Y.  266; 
Twombly  f.  Cassidy,  82  N.  Y.  155;  Smith  v. 
Roberts,  91  N.  Y.  470;  Lynch  v.  Pfeiffer,  110 
N.  Y.  33:  Bogert  v.  Bliss,  148  N.  Y.  194,  51 
Am.  St.  Rep.  684;  Curtis  v.  Moore,  152  N.  Y. 
165;  Crombie  v.  Rosenstock,  (N.  Y.  Super.  Ct. 
Spec.  T.)  19  Abb..N.  Cas.  (N.  Y.)  312;  Binsse 
v.  Paige,  1  Abb.  App.  Dec.  (N.  Y.)  138,  1 
Keyes  (N.  Y.)  87;  Campbell  v.  Vedder,  1  Abb. 
App.  Dec.  (N.  Y.)  295;  Betts  v.  Belts,  9  N.  Y. 
App.  Div.  210;  Mechanics'  Bank  v.  Edwards, 
1  Barb.  (N.  Y.)  271;  Schermerhorn  v.  Merrill, 
1  Barb.  (N.  Y.)  511;  McGiven  v.  Wheelock,  7 
Barb.  (N.  Y.)  22;  Van  Nestz\  Latson,  19  Barb. 
(N.  Y.)  604;  Angel  v.  Boner,  38  Barb.  (N. 
Y.)  425;  Day  v.  Mooney,  4  Hun  (N.  Y.)  134; 
Millard  v.  McMullin,  5  Hun  (N.  Y.)  572; 
Clements  v.  Griswold,  46  Hun  (N.  Y.)  377; 
Clark  Simmons,  55  Hun  (N.  Y.)  175  ;  Quack- 
enbush  v.  O'Hare,  61  Hun  (N.  Y.)  388; 
Browner'.  Perris,  56  Hun  (N.  Y.)  601;  Rawis- 
zer  T.  Hamilton,  (C.  PI.  Gen.  T.)  51  How.  Pr. 
(N.  Y.)  297;  Franklyn  v.  Hay  ward,  (Supm.  Ct. 
Spec.  T.)  61  How.  Pr.  (N.  Y.)  43;  Smith  v. 
Holbrook,  Sheld.  (N.  Y.)  474;  Hull  v.  Cronk, 
55  N.  Y.  App.  Div.  83.  See  also  Knicker- 
backer  v.  Boutwell,  2  Sandf.  Ch.  (N.  Y.)  319. 
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intention,  however,  must  be  innocent  and  injurious  to  no  one,  for  equity  will 
not  extend  its  aid  to  the  accomplishment  of  a  fraud  or  other  unconscientious 
wrong. 1 

(2)  Circumstances  Showing  Intention.  —  The  intention  which  determines 
whether  the  mortgage  is  extinguished  or  not  may  be  found  in  the  instrument 
uniting  the  estates  of  the  mortgagor  and  the  mortgagee*  or  in  the  circum- 
stances attending  the  transaction.3  Since  the  party  in  whom  such  estates  are 
united  need  not  make  his  election  to  consider  the  mortgage  extinguished  or 
kept  alive  at  once,  and  is,  until  he  makes  a  disposition  of  the  property,  and 
until  some  other  person  acquires  an  interest  in  it,  at  perfect  liberty  to  consider 
the  mortgage  extinguished  or  not  as  may  be  most  beneficial,4  if,  after  the  union 
of  such  estates,  such  party  does  any  act  which  clearly  shows  that  he  regards 
the  incumbrance  as  still  subsisting,  this  is  strong,  even  if  not  conclusive, 
evidence  that  he  intended  no  extinguishment.5  Thus,  his  intention  to 
keep  the  incumbrance  alive  may  be  indicated  by  a  conveyance  or  devise 
of  the  premises  expressly  subject  to  the  payment  of  the  mortgage  debt,6 


North  Carolina. —  Barnes  v.  Brown,  71  N. 
Car.  510. 

Ohio.  —  Corwin  v.  Collett,  16  Ohio  St.  289; 
Myers  v.  Hewitt,  16  Ohio  453;  Fiihian  v.  Cor- 
win, 17  Ohio  St.  118;  Bell  v.  Tenny,  29  Ohio 
St.  240;  Second  Nat.  Bank  v.  Augsperger,  5 
Ohio  Cir.  Dec.  542,  12  Ohio  Cir.  Ct.  283. 

Oregon.  —  Besser  v.  Hawthorne,  3  Oregon 
129;  Atkinson  v.  Morrissy,  3  Oregon  332;  Title 
Guarantee,  etc.,  Co.  v.  Wrenn,  35  Oregon  62. 
76  Am.  St.  Rep.  454;  Watson  v.  Dundee  Mortg., 
etc.,  Co.,  12  Oregon  474. 

Pennsylvania.  —  In  re  Dull,  137  Pa.  St. 
116;  Sellers  v.  Montgomery,  2  Pa.  Dist.  551; 
Moote  v.  Hariisburg  Bank,  8  Watts  (Pa.) 
138;  Richards  v.  Ayres,  I  W.  &  S.  (Pa.)  485; 
Wallace  v  Blair,  I  Grant  Cas.  (Pa.)  75;  Hatz's 
Appeal,  40  Pa.  St.  209;  Cook  v.  Brightly,  46  Pa. 
St.  444;  Bryar's  Appeal,  111  Pa.  St.  81;  Maw- 
hinney  v.  Shallcross,  10  Pa.  Co.  Ct.  102; 
Carrow  v.  Headley,  155  Pa.  St.  96. 

Rhode  Island.  —  Knowles  v.  Carpenter,  8  R. 
I.553;  McGale  v.  McGale,  18  R.I.  684;  Dodge 
v.  Hogan,  19  R.  I.  13. 

Tennessee.  —  Carter  v.  Taylor,  3  Head 
(Tenn.)  30. 

Texas.  —  Harris  v.  Masterson,  91  Tex.  171 ; 
C.  M.  Hapgood  Shoe  Co.  v.  Crockett  First  Nat. 
Bank,  23  Tex.  Civ.  App.  506. 

Vermont.  —  Harvey  v.  Hurlburt,  3  Vt.  561; 
Marshall  v.  Wood,  5  Vt.  250;  Walker  v.  Bax- 
ter, 26  Vt.  710;  Walker  v.  King,  44  Vt.  609; 
Carpenter  v.  Gleason,  58  Vt.  244;  Dyer  v. 
Dean,  69  Vt.  370;  Buzzell  v.  Still,  63  Vt.  490, 
25  Am.  St.  Rep.  777.  See  also  Catlin  v.  Wash- 
burn, 3  Vt.  25. 

Virginia.  —  Rorer  v.  Ferguson,  96  Va.  411. 

Washington.  —  Stewart  v.  Eaton,  20  Wash. 
378;  Chase  Nat.  Bank  v.  Hastings,  20  Wash. 
433;  Fitch  v.  Applegate,  (Wash.  1901)64  Pac. 
Rep.  147. 

West  Virginia.  —  McClaskey  v.  O'Brien,  16 
W.  Va.  791. 

Wisconsin.  —  Morgan  v.  Hammett,  34  Wis. 
512;  Aiken  v.  Milwaukee,  etc.,  R.  Co.,  37  Wis. 
469;  Coe  v.  Manseau,  62  Wis.  81;  Clark  v. 
Clark,  76  Wis.  306;  Gilchrist  v.  Foxen,  95  Wis. 
440. 

And  see  ihe  title  Merger,  ante. 

At  Law  the  mortgage  passes  a  conditional 


estate  in  fee  simple  to  the  mortgagee,  and  a 
release  of  the  equity  of  redemption  by  the 
mortgagor  operates  merely  to  extinguish  the 
equity  and  thus  to  remove  the  condition.  It 
does  not  operate  as  a  merger  of  a  lesser  in  a 
greater  estate,  for  the  estate  is  already  a  fee 
simple.  Dexter  v.  Harris,  2  Mason  (U.  S.)  539; 
Decker  v.  Hall,  1  Edm.  Sel.  Cas.  (N.  Y.)  279. 

1.  Innocent  Intention.  —  Miller  v.  Whelan,  158 
111.  555;  Atherton  v.  Toney,  43  Ind.  213; 
Andrus  v.  Vreeland,  29  N.  J.  Eq.  394;  Starr 
v.  Ellis,  6  Johns.  Ch.  (N.  Y.)  397.  See  also 
Hancock  v.  Hancock,  22  N.  Y.  568;  Stewart  v. 
Eaton,  20  Wash.  378. 

2.  Intention  in  Instrument. —  Liquidation 
Estates  Purchase  Co.  v.  Willoughby,  (1896)  I 
Ch.  726;  ./Etna  L.  Ins.  Co.  v.  Corn,  89  111. 
170;  Binsse  v.  Paige,  1  Abb.  App.  Dec.  (N. 
Y.)  139;  Moore  v.  Harrisburg  Bank,  8  Watts 
(Pa.)  138. 

Parol  Evidence  Admissible  to  Show  Mistake  in 

Conveyance.  —  Fuller  v.  Lamar,  53  Iowa  477. 

From  Written  Instrument  Executed  Simultane- 
ously with  Conveyance.  —  Spencer  v.  Ayrault, 
10  N.  Y.  202. 

3.  Liquidation  Estates  Purchase  Co.  v.  Wil- 
loughbv,  (1896)  1  Ch.  726;  Franklyn  v.  Hay- 
ward  (Supm.  Ct.  Spec.  T.),  61  How.  Pr.  (N.  Y.) 
43;  Besser  v.  Hawthorn,  3  Oregon  129. 

4.  Time  for  Indicating  Intention. —  Goodwin 
v.  Keney,  47  Conn.  486;  James  v.  Morey,  2 
Cow.  (N.  Y.)  248,  14  Am.  Dec.  475.  And  see 
the  title  Merger,  ante. 

5.  Security  Title,  etc.,  Co.  v.  Schlender,  iyo 
111.  609;  Cole  v.  Beale,  89  111.  App.  426. 

Collection  of  Mortgage  Debt.  —  .(Etna  L.  Ins. 
Co.  v.  Corn,  89  HI.  170. 

6.  Conveyance  Subject  to  Mortgage.  —  Clift  v. 
White,  12  N.  Y.  525;  Reed  v.  Latson,  15  Barb. 
(N.  Y.)  15. 

Devise  Subject  to  Mortgage.  —  Hatch  v.  Skel- 
ton,  20  Beav.  453. 

A  Devise  by  the  Owner  of  an  Estate  Without 
Mentioning  a  Charge  on  It  to  which  he  was  ab- 
solutely entitled,  in  the  absence  of  any  other 
circumstances  neutralizing  the  effect  of  that 
act,  has  been  considered  some,  although  slight, 
indication  of  his  purpose  to  merge  the  charge. 
Swinfen  v.  Swinfen,  29  Beav.  204;  Grice  v. 
Shaw,  10  Hare  76. 

5  Volume  XX. 


Extinguishment  of  Mortgage. 


MORTGAGES. 


Method  of  Extinguishing. 


or  by  an  assignment  of  the  mortgage. 1 

(3)  Circumstances  Creating  Estoppel  to  Deny  Merger.  —  Where  a  mortgagee 
who  has  become  the  owner  of  the  equity  of  redemption  conveys  the  premises 
by  warranty  deed,  or  by  a  mortgage  with  covenant  of  warranty,  without  refer- 
ence to  the  mortgage,  he  and  those  claiming  under  him  arc  estopped  from 
denying  a  merger  of  the  mortgage  by  the  union  of  the  titles  in  himself.3 

(4)  Effect  of  Intervening  Incumbrance.  —  Where  there  is  an  intervening 
incumbrance,  a  merger  will  not  take  place,  for  the  reason  that  it  will  be  pre- 
sumed as  a  matter  of  law  that  the  party  must  intend  to  keep  on  foot  his  mort- 
gage title  when  it  is  essential  to  his  security  against  such  incumbrance.3  It 


Deed  Reciting  Existence  of  Perpetual  Rent 
Charge.  —  Sheehan  v.  Hamilton,  4  Abb.  App. 
Dec.  (N.  Y.)  217. 

1.  Assignment  of  Mortgage  by  Person  Holding 
Both  Estates.  —  Good  win  v.  Keney,  47  Conn. 
486;  Longfellow  v.  Barnard,  5S  Neb.  612,  76 
Am.  St.  Rep.  117;  Ewell  v.  Hubbard,  46  N. 
Y.  App  Dir.  3S3. 

Estoppel.  —  The  owner  of  lands  who  treats  a 
mortgage  upon  the  lands  which  has  been 
assigned  to  him  as  a  valid  instrument,  and 
transfers  it  as  such,  is  estopped  from  insisting 
as  against  the  assignee  or  any  one  claiming 
under  him  that  in  his  hands  it  had  merged 
and  disappeared  in  the  fee,  and  the  same 
estoppel  controls  his  grantee  who  accepts  a 
conveyance  of  the  premises  with  actual  con- 
structive notice  of  the  existence  of  the  mort- 
gage. Powell  v.  Smith,  30  Mich.  451;  Kellogg 
v.  Ames,  41  N.  Y.  264.  And  see  the  title 
Estoppel,  vol.  n,  p.  385. 

2.  Covenant  by  Warranty  Deed  Omitting  Men- 
tion of  Mortgage.  —  Stoddard  v.  Rotton,  5 
Bosw.  (M.  Y.)  378;  Bradford  v.  Burgess,  20  R. 
I.  290.  See  also  Hadley  v.  Chapin,  11  Paige 
(N.  Y.)  245. 

3.  Intervening  Incumbrance  Preventing  Merger 
—  England.  —  Forbes  v.  Moffatt,  18  Ves.  Jr. 
394;  Adams  v.  Angell,  5  Ch.  D.  634;  Hatch  v. 
Skelton,  20  Beav.  453;  Richards  v.  Richards, 
Tohns.  Ch.  (Eng.)  754;  Clarendon  v.  Barham, 
1  Y.  &  C.  Ch.  688. 

Canada.  —  Weaver  v.  Vandusen,  27  Grant 
Ch.  (U.  C.)  477;  Heney  v.  Low,  9  Grant  Ch. 
(U.  C.)  265. 

Arkansas.  —  Cohn  v.  Hoffman,  45  Ark.  376. 

California.  —  Brooks  v.  Rice,  56  Cal.  428; 
Scrivner  v.  Dietz,  84  Cal.  295;  Tolman  v. 
Smith,  85  Cal.  288;  Matzen  v.  Shaeffer,  65  Cal. 
81;  Davis  v.  Randall,  117  Cal.  17;  Hines  v. 
Ward,  121  Cal.  115;  Darrough  v.  Herbert 
Kraft  Co.  Bank,  125  Cal.  274. 

Connecticut.  —  Delaware,  etc.,  Canal  Co.  v. 
Bonnell,  46  Conn.  9. 

Florida.  —  McMahon  v.  Russell,  17  Fla.  698. 

Illinois.  — Fitts  v.  Davis,  42  111.  391;  Edger- 
ton  v.  Young,  43  111.  464;  Shaver  v.  Williams, 
87  111.  469;  Worcester  Nat.  Bank  v.  Cheeney, 
87  111.  615;  Richardson  v.  Hockenhull,  85  111. 
124;  Lowman  v.  Lowman,  118  111.  582;  Fow- 
ler v.  Fay,  62  111.  375;  Watson  v.  Gardner,  119 
111.  312. 

Indiana.  —  Hanlon  v.  Doherty,  109  Ind.  37; 
Myers  v.  O'Neal,  130  Ind.  370;  Coburn  v. 
Stephens,  137  Ind.  683;  Jewett  v.  Tomlinson, 
137  Ind.  326. 

Iowa.  —  Wickersham  v.  Reeves,  1  Iowa  413; 
Lyon  v.  Mcllvaine,  24  Iowa  9;  Rankin  v.  Wil- 
sey,  17  Iowa  463;  Linscott  v.  Lamart,  46  Iowa 


312;  Stimpson  v.  Pease,  53  Iowa  572;  Fuller 
v.  Lamar,  53  Iowa  477;  Woodward  v.  Davis, 
53  Iowa  694;  Spurgin  v.  Adamson,  62  Iowa 
661;  Smith  v.  Swan,  69  Iowa  412;  Gray  z< 
Nelson,  77  Iowa  63;  Pike  v.  Gleason,  60  Iowt 
150;  Bush  v.  Herring,  (Iowa  1901)  84  N.  W. 
Rep.  1036. 

Maine.  —  Freeman  v.  Paul,  3  Me.  260,  14 
Am.  Dec.  237;  Carll  v.  Butman,  7  Me.  102; 
Thompson  v.  Chandler,  7  Me.  381;  Hatch  v. 
Kimball,  16  Me.  146;  Pool  v.  Hathaway,  22 
Me.  85. 

Massachusetts.  —  Gibson  v.  Crehore,  3  Pick. 
(Mass.)  475;  Hunt  v.  Hunt,  14  Pick.  (Mass.). 
374,  25  Am.  Dec.  400;  Loud  v.  Lane,  8  Met. 
(Mass.)  517;  Evans  v.  Kimball,  1  Allen  (Mass.) 
240;  New  England  Jewelry  Co.  v.  Merriam,  2 
Allen  (Mass.)  390;  Strong  v.  Converse,  8  Allen 
(Mass.)  557,  85  Am.  Dec.  732;  Pitts  v.  Aldrich, 
11  Allen  (Mass.)  39;  Wyroan  »,  Hooper,  2  Gray 
(Mass.)  141;  Grover  v.  Thatcher,  4  Gray 
(Mass.)  526;  Savage  v.  Hall,  12  Gray  (Mass.) 
363;  Wadsworth  v.  Williams,  100  Mass.  126; 
Tucker  v.  Crowley,  127  Mass.  402;  Ryer  v. 
Gass,  130  Mass.  227;  Keith  v.  Wheeler,  159 
Mass.  163. 

Michigan.  —  Dutton  v.  Ives,  5  Mich.  515; 
Snyder  v.  Snyder,  6  Mich.  470;  Cooper  v. 
Bigly,  13  Mich.  463;  Newton  v.  Sly,  15  Mich. 
391;  Tower  v.  Divine,  37  Mich.  443;  Cook  v. 
Foster,  96  Mich.  610;  Gibbs  v.  Johnson,  104 
Mich.  120. 

Minnesota.  —  Davis  v.  Pierce,  10  Minn.  376. 

Missouri.  —  Seiberling  v.  Tipton,  113  Mo. 
373;  Hayden  v.  Lauffenburger,  157  Mo.  88; 
Wead  v.  Gray,  8  Mo.  App.  515;  Walker  v. 
Goodsill.  54  Mo.  App.  631;  Collins  v.  Stock- 
ing, 98  Mo.  290. 

New  Hampshire.  —  Bell  v.  Woodward,  34 
N.  H.  90;  Hinds  v.  Ballou,  44  N.  H.  619;  Stan- 
ton v.  Thompson,  49  N.  H.  272;  Fellows  v. 
Dow,  58  N.  H.  21 ;  Green  v.  Currier,  63  N.H.563. 

New  Jersey.  —  Parker  1.  Child,  25  N.  J.  Eq. 
41;  Hoppock  v.  Ramsey,  28  N.  J.  Eq.  413; 
Denzler  v.  O'Keefe,  34  N.  J.  Eq.  361;  Young 
v.  Hill,  31  N.  J.  Eq.  429. 

New  York.  —  Russell  v.  Austin,  1  Paige  (N. 
Y.)  192;  Millspaugh  u.  McBride,  7  Paige  (N. 
Y.)  509,  34  Am.  Dec.  360;  Vanderkemp  v. 
Shelton,  11  Paige  (N.  Y.)  28;  Skeel  v.  Spraker, 
8  Paige  (N.  Y.)  182;  Casev  v.  Buttolph,  12 
Barb.  (N.  Y.)  637;  Sahler  v.  Signer,  44  Barb. 
(N.  Y.)  606;  King  v.  'McVicker,  3  Sandf.  Ch. 
(N.  Y.)  192;  Gillett  v.  Campbell,  1  Den.  (N. 
Y.)  520;  Brown  v.  Blydenburgh,  7  N.  Y.  141, 
57  Am.  Dec.  506;  De  Lisle  v.  Herbs,  25  Hun 
(N.  Y.)  485;  Sheldon  v.  Edwards,  35  N.  Y.  285; 
Brendt  v.  Brendt,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  359. 
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has  been  said  that  this  rule  does  not  apply  when  the  intermediate  ;ncum- 
brance  is  created  by  the  act  of  the  owner  himself.1  And  where  land  which  is 
subject  to  two  mortgages  is  conveyed  to  the  first  mortgagee,  who  assumes  and 
agrees  to  pay  both  mortgages,  the  first  mortgage  is  extinguished.2  Where 
there  is  a  subsequent  mortgage,  if  the  holder  of  the  equity  of  redemption  and 
the  prior  mortgage  sells  the  premises  at  private  sale  for  a  sum  sufficient  to 
pay  off  both  incumbrances  in  full,  together  with  the  price  paid  for  the  equity 
of  redemption,  the  prior  mortgage  is  satisfied  and  the  second  mortgagee  is 
first  entitled  to  the  proceeds  of  a  foreclosure  sale  of  the  premises.3 

(5)  Union  of  Titles  in  Same  Person  —  (a)  In  General.  —  In  order  for  the 
mortgage  to  be  extinguished  by  the  union  of  titles  of  the  mortgagor  and  the 
mortgagee,  such  titles  must  unite  in  the  same  person  at  one  and  the  same 
time'.1  A  conveyance  of  the  premises  to  the  mortgagee  after  his  assignment 
of  the  mortgage  to  a  third  person  will  not  cause  the  extinguishment  of  the 
mortgage.5 

(b)  Union  of  Titles  in  Husband  and  Wife.  —  Whatever  might  have  been  the 
common-law  rule  when  the  equity  of  redemption  and  the  mortgage  were  held, 
the  one  by  the  husband  and  the  other  by  the  wife,  .it  seems  now  well  settled 
under  modern  statutes  enlarging  the  property  rights  of  married  women  that  a 
mortgage  is  not  extinguished  by  a  marriage  between  the  mortgagor  and  the 
mortgagee,  nor  by  the  purchase  of  an  equity  of  redemption  or  a  mortgage 
by  the  wife  or  husband;  but  the  right  to  foreclose  is  suspended  during  the 
marriage  relation.6 


Ohio. — 'Hulsboff  v.  Bowman,  10  Ohio  Cir. 
Dec.  343,  19  Ohio  Cir.  Ct.  554;  Bell  V.  Tenny, 
29  Ohio  Si.  240. 

Pennsylvania.  —  Duncan  v.  Drury,  9  Pa.  St. 
332,  49  Am.  Die.  565;  Hatz's  Appeal,  40  Pa. 
St.  209;  Abbott  v.  Kasson,  72  Pa.  St.  183; 
Cox  v.  Ledward,  124  Pa.  St.  435. 

Rhode  Island.  —  Duffy  v.  McGuiness,  13  R. 
I-  595- 

Tcnnessee.  —  Irvine      Shrum,  97  Tenn.  259. 
Texas.  —  Silliman    v.    Gammage,    55  Tex. 
366. 

Vermont.  —  Bullard  v.  Leach,  27  Vl.  491; 
Slocum  v.  Catlin,  22  Vt.  137;  Pope  v.  Henry, 
24.  Vt.  560;  Warren  v.  Warren,  30  Vt.  530; 
Walker  v.  King,  44  Vt.  601;  Wheeler  v.  Wil- 
lard,  44  Vt.  640;  Howard  v.  Clark,  71  Vt.  424, 
76  Am.  St.  Rep.  782;  Myers  v.  Brownell,  1  D. 
Chip.  (Vt.)  448;  Belknap  v.  Dennison,  61  Vt. 
520. 

Washington .  —  Hitchcock  v.  Nixon,  16 
Wash.  281. 

Wisconsin.  —  Webb  v.  Meloy,  32  Wis.  319; 
Scott  v.  Webster,  44  Wis.  185. 

In  South  Carolina  it  seems  that  a  mortgage 
will  be  extinguished  even  where  there  is  an 
intervening  incumbrance,  Schnell  v.  Schroder, 
Bailey  Eq.  (S.  Car.)  334;  M'Lure  v.  Wheeler, 
6  Rich.  Eq.  (S.  Car.)  343;  Allen  v.  Richard- 
son, 9  Rich.  Eq.  (S.  Car.)  53;  Trimmier  v. 
Vise,  17  S.  Car.  499,  43  Am.  Rep  624;  Dever- 
eux  7 .  Taft,  20  S.  Car.  555,  unless  there  is  an 
expres?  covenant  in  the  deed  of  conveyance  to 
the  contrary,  Agnew  v.  Charlotte,  etc.,  R. 
Co.,  24  S.  Car.  22;  Navassa  Guano  Co.  v. 
Richardson,  26  S.  Car.  401;  Bleckeley  v. 
Branyan,  26  S.  Car.  424;  Agnew  v.  Remvick, 
27  S.  Car.  562.  Compare  Lipscomb  «.  Goode, 
57  S.  Car.  182. 

1.  Intermediate  Incumbrance  Created  by  Owner. 
—  Johnson  v.  Webster,  4  De  G.  M.  &  G.  474. 
See  also  Toulmin  v.  Steere,  3  Meriv.  224;'Gres- 


wold  v.  Marsliam,  Ch.  Cas.  (pt.  ii.)  170;  Mocatta 
v.  Murgatroyd,  1  P.  Wms.  393.  Compare 
Adams  v.  Angel!.  5  Ch.  D.  634. 

2.  Kneeland  v.  Moore,  138  Mass.  198. 

3.  Webb  v.  Meloy,  32  Wis.  319,  distinguishing 
Scott  v.  Hobe,  108  Wis.  239. 

4.  Necessity  of  Union  of  Titles.  —  Oregon,  etc.. 
Trust  Invest.  Co.  v.  Shaw,  5  Savvy.  (U.  S.)  336; 
Jordon  v.  Cheney,  74  Me.  359;  Basseti  v. 
O'Brien.  149  Mo.  381;  Reed  v.  Latson,  15 
Barb.  (N.  Y.)  9;  Angel  v.  Boner,  38  Barb.  (N. 
Y.)  425;  Curtis  v.  Moore,  152  N.  Y.  165;  Pratt 
v.  Bennington  Bank,  10  Vt.  293,  33  Am.  Dec. 
201;  Scott  v.  Webster,  44  Wis.  189.  See  also 
Longstreet  v.  Shipman,  5  N.  J.  Eq.  43;  Little 
v.  Bowen,  76  Va.  727.  And  see  the  title 
Merger,  ante. 

6.  No  Extinguishment  by  Conveyance  to  Mort- 
gagee After  His  Assignment.  —  While  v.  Hamp- 
ton, 13  Iowa  259;  Lime  Rock  Nat.  Bank  v. 
Mowrv,  66  N.  H.  598;  Miller  v.  Lindsey,  19 
Hun  (N.  Y.)  207;  Purdy  v.  Huntington,  42  X. 
Y.  334,  1  Am.  Rep.  532;  Aiken  v.  Milwaukee, 
etc.,  R.  Co.,  37  Wis.  469.  - 

6.  No  Extinguishment  Because  Titles  United  in 
Husband  and  Wife  —Maine,  —  Bean  v.  Boolhby, 
57  Me.  295. 

Massachusetts.  —  Bemis  v.  Call,  10  Allen 
(Mass.)  512;  Tucker  v.  Fenno,  110  Mass.  311; 
Cormerais  v.  Wesselhoeft,  114  Mass.  550; 
Fovvle  71.  Torrey,  135  Mass.  94;  Butler  v.  Ives, 
139  Mass.  202;  Martin  v.  Martin,  146  Mass. 
518.  See  also  Model  Lodging  House  Assoc. 
v.  Boston,  114  Mass.  133;  Degnan  v.  Farr,  126 
Mass.  298. 

ATew  York.  —  Power  v.  Lester.  23  N.  Y.  527. 

Vermont.  —  Dyer  -\  Dean,  69  Vt.  370. 

Compare  Long  v.  Kinney,  49  Ind.  235;  Schill- 
ing v.  Darmody,  102  Tenn.  439,  73  Am.  St. 
Rep.  892.  And  see  the  titles  Husband  and 
Wife,  vol.  15,  p.  794;  Merger,  ante. 

A  Mortgage  Executed  by  Both  Husband  and 
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(6)  Necessity  for  Absolute  Valid  Title.  —  When  the  mortgagee  acquires 
only  a  defeasible  title  to  the  equity  of  redemption,  as  where  he  purchases  it 
at  an  execution  sale  or  a  sale  for  taxes,  such  purchase  being  subject  to  the 
right  of  the  owner  of  the  premises  to  redeem,  he  does  not  acquire  such  a  title 
as  will  cause  the  extinguishment  of  the  mortgage.1  And  if  a  conveyance 
which  unites  the  titles  of  the  mortgagor  and  the  mortgagee  is  set  aside  as 
fraudulent  the  mortgage  will  not  be  extinguished.* 

(7)  Partial  Merger.  - —  Where  the  mortgagee  purchases  or  takes  a  release  of 
the  equity  of  redemption  in  part  of  the  mortgaged  premises  the  mortgage  is 
extinguished  pro  tanto,  if  such  is  his  intention,  or  if  it  is  to  his  interest  that 
this  result  should  follow.3  It  has  been  said,  however,  that  there  is  not  even 
a  partial  extinguishment  when  an  undivided  interest  in  the  mortgaged  prem- 
ises passes  to  the  mortgagee  by  grant,  inheritance,  or  devise.4 

h.  By  Release  or  Reconveyance  —  (1)  In  General. — The  discharge 
of  a  mortgage  may  be  effected  by  an  express  release  from  the  mortgagor  or  his 
assignee,5  or  by  an  unconditional  conveyance  of  the  fee  to  the  mortgagor.6 

(2)  Form  of  Release.  —  A  treatment  of  the  form  and  sufficiency  of  a  release 
will  be  found  elsewhere  in  this  work.7  A  deed  of  release  is  not  always  neces- 
sary, for  it  has  been  held  that  a  mortgage  may  be  released  by  a  quitclaim 
deed,8  by  an  instrument  not  under  seal,9  by  an  indemnity  bond,10  by  a  receipt 
given  by  the  mortgagee  acknowledging  that  he  has  received  the  mortgage 
debt  in  full,11  and  by  a  sufficient  parol  agreement.18 


Wife  on  land  purchased  by  money  earned  by 
both,  if  afterwards  acquired  by  the  husband  is 
a  lien  for  only  one-half  of  the  sum  secured 
thereby;  as  to  the  husband's  interest  the  mort- 
gage is  extinguished,  as  to  the  wife's  it  is  not. 
Miller  v.  Miller,  (Supm.  Ct.  Spec.  T.)  22  Misc. 
(N.  Y.)  582. 

1.  Purchase  Subject  to  Redemption.  —  Belleville 
Sav.  Bank  v.  Reis,  136  111,  246;  Shimer  v. 
Hammond,  51  Iowa  401;  Southworth  v.  Sco- 
field,  51  N.  Y.  517.  See  also  Hill  v.  Buffing- 
ton,  106  Wis.  536. 

2.  Fraudulent  Conveyance. —  Lebanon  First 
Nat.  Bank  v.  Essex,  84  Ind.  144;  Crosby  v. 
Taylor,  15  Gray  (Mass.)  64,  77  Am.  Dec.  352; 
Ladd  v.  Wiggin,  35  N.  H.  421,  69  Am.  Dec. 
551;  Roberts  v.  Jackson,  1  Wend.  (N.  Y.)  484; 
Corwin  v.  Collett,  16  Ohio  St.  289;  Jones  v. 
Jones,  64  Wis.  301.  And  see  the  title  Fraudu- 
lent Sai.es  and  Conveyances,  vol.  14,  p. 
210. 

3.  Partial  Merger  —  Iowa.  —  Wilhelmi  v. 
Leonard,  13  Iowa  330. 

Missouri.  —  Martin  v.  Turnbaugh,  153  Mo. 
172. 

New  Jersey.  —  Souther  v.  Pearson,  (N.  J. 
1894)  28  Atl.  Rep.  450. 

New  York.  —  King  v.  McVicker,  3  Sandf. 
Ch.  (N.  Y.)  192;  Casev  v.  Buttolph,  12  Barb. 
(N.  Y.)  637;  Klock  v.  Cronkhite,  1  Hill  (N.  Y.) 
107;  Clements  v.  Griswold,  46  Hun  (N.  Y.) 
377;  Clift  v.  White,  12  N.  Y.  526;  Smith  v. 
Roberts,  91  N.  Y.  470;  James  v.  Morey,  2  Cow. 
(N.  Y.)  286.  • 

South  Carolina. — Trimmier  v.  Vise,  17  S. 
Car.  499,  43  Am.  Rep.  624;  Hull  v.  Young,  29 
S.  Car.  64. 

4.  Cole  v.  Beale,  89  111.  App.  426;  Chase  v. 
Van  Meter,  140  Ind.  321;  Thebaudi^.  Hollister, 
37  N.  J.  Eq.  402. 

5.  Release  of  Mortgage  — ■  Allen  v.  Leominster 
Sav.  Bank,  134  Mass.  580;  Clinton  v.  Buffalo 
Land  Security  Co.,  166  N.  Y.  621,  affirming  55 


N.  Y.  App.  Div.  440;  Hill  v.  West,  8  Ohio  222, 
31  Am.  Dec.  442.  And  see  ihe  title  Release 
and  Discharge. 

6.  Reconveyance.  —  Mutual  Bldg.,  etc.. 
Assoc.  v.  VVyeth,  105  Ala.  639;  Hoyt  v.  Swift,  13 
Vt.  129.  And  see  supra,  this  section,  By  Merger. 

Evidence  as  to  Execution  of  Release.  —  Hen- 
drickson  v.  Tracy,  53  Minn.  404. 

Mistake  or  Omission  in  Description  of  Premises 
Released.  —  Miller  v.  Hicken,  92  Cal.  229; 
Gadsden  v.  Latey,  42  Neb.  128;  Appleton  z>. 
Small,  31  N.  J.  Eq.  382. 

7.  See  the  titles  Deeds,  vol.  9,  p.  87;  Release 
and  Discharge. 

8.  Quitclaim  Deed.  —  Mallory  v.  Mallory,  86 
111.  App.  193;  Waters  v.  Waters.  20  Iowa  363, 
89  Am.  Dec.  540;  Jerome  v.  Seymour,  Harr. 
(Mich.)  357;  Stockwell  v.  Fitzgerald,  70  Vt. 
468;  Mason  v.  Beach,  55  Wis.  607.  See  also 
Barr  v.  Foster,  25  Colo.  28;  Keliy  v.  E.  F.  Hal- 
lack  Lumber,  etc.,  Co.,  22  Colo.  221;  Donlin 
v.  Bradley,  119  111.  412;  Mabie  v.  Hatinger,  48 
Mich.  341;  Blake  v.  Williams,  36  N.  H.  39. 
And  see  the  title  Deeds,  vol.  9,  p.  104. 

9.  Unsealed  Instrument.  —  Wentz  v.  Den-ave^, 
1  S.  &  R.  (Pa.)  312. 

10.  Indemnity  Bond.  —  Proctor  v.  Thrall,  22 
Vt.  264. 

11.  Receipt.  —  Marriott  v.    Handy,   8  Gill 

(Md.)  31. 

Acknowledgment  npon  lack  «f  Mortgage.  — 

Allard  v.  Lane,  18  Me.  9. 

12.  Parol  Agreement.  —  Wallis  v.  Long,  16 
Ala.  738;  Ellis  v.  Sisson,  96  111.  105;  Seymour 
v.  Mackay,  126  111.  341;  Gould  v.  Elgin  City 
Banking  Co.,  36  111.  App.  390;  Stevenson  v. 
Adams,  50  Mo.  475;  Thornton  v.  Irwin,  43 
Mo.  153;  Sanford  v.  Story,  (County  Ct.)  15 
Misc.  (N.  Y.)  536;  Headley  v.  Goundry,  41 
Barb.  (N.  Y.)  279;  Ackla  v.  Ackla,  6  Pa.  St. 
228;  Bean  v.  Bean,  28  S.  Car.  607,  5  S.  E.  Rep. 
827.  See  also  Mutual  Mill  Ins.  Co.  v.  Gordon, 
121  111.  366;  Wineman  v.  Phillips,  93  Mich. 
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(3)  Consideration  for  Release.  —  A  discharge  of  a  mortgage,  as  a  general 
rule,1  must  have  a  valid  consideration  to  support  it. 

(4)  Partial  Release.  —  As  between  the  parties,  and  without  other  inter- 
vening rights,  and  in  the  absence  of  express  stipulation  to  the  contrary,  a 
mortgagee  may  release  any  portion  of  the  mortgaged  property  without  impair- 
ing his  lien  on  the  remaining  property,  and  mortgages  sometimes  contain  an 
agreement  that  upon  being  paid  a  part  of  the  mortgage  indebtedness  a  release 
of  a  part  of  the  mortgaged  premises  will  be  executed  by  the  mortgagee.2. 
Whether  or  not  a  mortgagor  may  take  advantage  of  this  agreement  after 
default  in  payment  depends  upon  the  language  of  such  agreement.3  It  has 
been  decided  that  a  covenant  of  release  runs  with  the  land  and  inures  to  the 
benefit  of  a  grantee  of  the  mortgagor.4  The  right  to  execute  a  partial  release 
and  the  effect  thereof,  when  third  persons  have  an  interest  in  the  premises 


223;  Seeley  v.  Sharrer,  112  Mich.  267;  Gris- 
wold  v.  Griswold,  7  Lans.  (N.  Y.)  72. 

Agreement  Not  Operative  in  Favor  of  One  Not 
Party  Thereto. —  Rappanier  v.  Bannon,  (Md. 
1887)  8  Atl.  Rep.  555. 

Whether  Within  Statute  of  Frauds.  —  Gould  v. 
Elgin  City  Banking  Co.,  36  111.  App.  390; 
Brooks  v.  Jones,  (Iowa  1900)  82  N.  W.  Rep. 
434;  Leavitt  v.  Pratt,  53  Me.  147;  Phillips  v. 
Leavitl,  54  Me.  405.  And  see  the  title  Statute 
of  Frauds. 

Written  Agreement  to  Release.  —  Irwin  v. 
Brown,  145  III.  199,  affirming  44  111.  App.  412; 
Spinney  v.  Pugsley,  Russ.  Eg.  Dec.  (Nova 
Scolia)  398. 

1.  Necessity  for  Consideration  —  England.  — 
In  re  Hancock,  57  L.  J.  Ch.  793,  59  L.  T.  N.  S. 
197,  36  W.  R  710. 

Illinois.  —  Halez\  Morgan,  68  111.  244;  Hem- 
street  v.  Burdick,  90  111.  444;  McMillan  v.  Mc- 
Millan, 184  111.  230;  Irwin  v.  Brown,  145  111. 
199,  affirming  44  111.  App.  412.  See  also 
Mutual  Mill  Ins.  Co.  v.  Gordon,  121  111. 
366. 

Indiana.  —  Hanlon  v.  Doherty,  109  Ind.  37. 

Massachusetts.  —  See  Bradley  v.  Fuller,  23 
Pick.  (Mass.)  1, 

Michigan. — Johnson  v.  Bratton,  112  Mich. 
3I9- 

Missouri.  —  Sells  v.  Tootle,  160  Mo.  593. 
New  Hampshire.  — Jones  v.  Jones,  66  N.  H. 
198. 

Ohio.  —  Heighvvay  v.  Pendleton,  15  Ohio 
735- 

And  see  the  title  Consideration,  vol.  6,  p. 
667. 

Payment  Not  Only  Sufficient  Consideration.  — 

McMillan  v.  McMillan,  184  III.  230.  See  also 
Seymour  v.  Mackay,  126  111.  341. 

"  One  Dollar  and  Other  Good  and  Valuahle  Con- 
sideration," Sufficient. —  Hazle  v.  Bondy,  173 
111.  302. 

Consideration  Moving  in  Favor  of  Executor.  — 

Weir  v.  Mosher,  ig  Wis.  311. 

Conclusiveness  of  Release  under  Seal.  —  Clark 
v.  Clough,  65  N.  H.  43. 

2.  Release  of  Part  of  Premises  —  California.  — 
McComber  v.  Mills,  80  Cal.  rn;  Woodward  v. 
Brown,  119  Cal.  283,  63  Am.  St.  Rep.  108. 

Dakota.  — Obern  v.  Gilbert,  6  Dak.  119. 
Illinois.  —  Palmers.  Snell,  111  111.  161;  Lane 
v.  Allen,  162  111.  426;  Hazle  v.   Bondy,  173 


111.  302. 

Iowa. 


Gammel  v.  Goode,  103  Iowa  301; 


Wood  v.  Brown,  104  Iowa  124. 


A'ansas.  — Chapman  v.  Lester,  12  Kan.  592. 
Massachusetts.  —  Clark  v.  Fontain,  135  Mass. 
464. 

Minnesota.  —  Barge  v.  Klausman,  42  Minn. 
281. 

New  Jersey.  —  Somers  v.  Cresse,  (N.  J.  1888) 
13  Atl.  Rep.  23;  Hall  v.  Home  Bldg.  Co.,  (N. 
J.  1897)  37  Atl.  Rep.  1019;  Woodburn  v.  Gan- 
non, 36  N.  J.  Eq.  69. 

Pennsylvania.  —  Neale  v.  Dempster,  179  Pa. 
St.  569;  Oak  Grove  Land  Co.  v.  Ellis,  28 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  279.  See  also 
Fidelity  Ins.,  etc.,  Co.  v.  Earle,  23  Pa.  Co.  Ct. 
449,  9  Pa.  Dist.  198. 

Release  of  Part  Consideration  for  Conveyance 
of  Residue.  — A  release  by  a  mortgagee  to  a 
mortgagor  of  a  part  of  the  premises  embraced 
in  the  mortgage,  from  its  operation,  is  of  it- 
self a  valuable  consideration  for  the  convey- 
ance in  fee  of  the  residue  by  the  mortgagor  to 
the  mortgagee.  McCagg  v.  Heacock,  42  111. 
153- 

Easement.  —  "  The  release  by  a  mortgagee 
of  certain  described  premises  will  not  be  con- 
strued as  a  release  of  the  mortgage  upon  other 
poriions  of  the  estate  in  which  the  mort- 
gagor has,  without  the  consent  of  the  mort- 
gagee, seen  fii  to  create,  as  against  himself,  an 
easement  as  an  appurtenance  to  the  lands  de- 
scribed in  the  release."  Hyde  Park  Thomson- 
Houston  Light  Co.  v.  Brown,  69  111.  App.  582, 
citing  Harlow  v.  Whitcher,  136  Mass.  553. 

Right  of  Mortgagor  to  Select  Part  to  Be  Re- 
leased. —  Hazard  v.  Wilson,  (Supm.  Ct.  Spec. 
T.)  22  Misc.  (N.  Y.)  397. 

Value  of  Part  Released  Computed  at  Date  of  Re- 
lease. —  People's  Sav.  Bank  v.  Nebel,  92  Mich. 
348;  Boyce  v.  Stanton,  15  Lea  (Tenn.)  346 

Valid  under  California  Statute.  —  Woodward  v. 
Brown.  119  Cal.  283,  63  Am.  St.  Rep.  108. 

3.  Right  Survives  Default.  —  Gammel  v. 
Goode,  103  Iowa  301;  Commercial  Bank  v. 
Hiller,  106  Mich.  118;  Vawter  v.  Crafts,  41 
Minn.  14;  American  Net,  etc.,  Co.  v.  Githens, 
57  N.  J.  Eq.  539. 

Right  Does  Not  Survive.  —  Baldwin  v.  Bene- 
dict, in  Iowa  741;  Reed  v.  Jones,  133  Mass. 
116;  Werner  v.  Tuch,  127  N.  Y.  217,  24  Am. 
St.  Rep.  443,  affirming  52  Hun  (N.  Y.)  269. 

Right  Survives  After  Default  to  Purchaser  from 
Mortgagor.  —  Chrisman  v.  Hay,  43  Fed.  Rep. 
552. 

4.  Covenant  of  Release.  —  Vawter  -■.  Crafts,  41 
Minn.  14.  And  see  the  title  Covenants,  vol. 
8,  p.  43- 
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MORTGAGES. 


By  Whom  Discharged. 


released,  are  discussed  elsewhere  in  this  work.1 

3.  By  Whom  Discharged  —  a.  In  General. — A  discharge,  whether  by 
release,  entry  of  satisfaction,  cancellation,  or  otherwise,  should  be  made  by 
the  mortgagee  or  his  assignee,  or  by  some  one  duly  authorized  by  the  mort- 
gagee or  his  assignee,  and  if  made  by  an  unauthorized  person  the  discharge- 
is,  as  a  rule,  inoperative.8  A  person  named  as  mortgagee  cannot  extinguish 
a  mortgage  by  release  or  otherwise  as  to  other  persons  beneficially  interested; 
his  satisfaction  is  operative  only  to  the  extent  of  his  interest.3 

b.  Where  there  Are  Several  Mortgagees,  Personal  Representa- 
tives, OR  TRUSTEES.  —  It  seems  that  one  of  several  joint  mortg  gees  or  the 
survivor  of  them  may  release  the  mortgage.4  One  of  two  executors  may 
release  a  mortgage  belonging  to  the  estate  without  the  signature  or  assent  of 
his  coexecutor.5  The  release  of  lands  by  one  of  two  trustees  from  the  opera- 
tion of  a  mortgage  is  not  in  itself  sufficient  to  discharge  the  land,  to  render 
it  available  it  must  be  executed  by  both  trustees.  If,  however,  such  release 
is  treated  as  a  valid  instrument  by  the  assignee  6f  the  trustees  all  persons  deriv 
ing  title  from  such  assignee  are  estopped  from  questioning  its  validity.0 

c.  By  Personal  Representative.  —  Upon  the  death  of  the  mortgagee 
or  his;  assignee  his  personal  representative  is  the  proper  person  to  execute  a 
release  or  enter  satisfaction.7  A  release  made  by  an  executor  upon  a  con- 
sideration moving  only  to  him  personally,  when  the  mortgagor  knows  of  this 
fact,  is  voidable.8 

d.  By  Husband.  —  It  has  been  decided  that  where  a  wife's  interest, 
acquired  before  marriage,  is  in  the  nature  of  a  mortgage  intended  to  secure 
the  payment  of  money  and  nothing  more,  it  is  a  chose  in  action  and  the  hus- 
band may  release  the  mortgage.* 


1.  See  the  titles  Marshaling  Assets,  vol.  19, 
p.  1255;  Vendor  and  Purchaser;  and  see  Ihe 
title  Foreclosure  of  Mortgages,  9  Encyc.  of 
Pl.  and  Pr.  458. 

2.  By  Mortgagee  or  Assignee  —  United  States. 

—  Jefferson  v.  Burhans,  (C.  C.  A.)  85  Fed. 
Rep.  924. 

California. — Aldrich  v.  Willis,  55  Cal.  81; 
Storch  v.  McCain,  85  Cal.  304. 

Illinois. — See  Ernst  v.  McChesney,  186  111. 
617,  affirming  89  111.  App.  164. 

Iowa.  —  Franklin  Sav.  Bank  v.  Colby,  105 
Iowa  424. 

Kansas.  —  O'Neill  v.  Douthitt,  40  Kan.  689, 
modifying  39  Kan.  316. 

Maine.  —  Mitchell  v.  Burnham,  44  Me.  286. 

Michigan.  —  Mclntire  v.  Conrad,  93  Mich. 
526;  Bush  v.  Freer,  91  Mich.  315. 

Missouri.  —  Lord  v.  Schamloeffel,  50  Mo. 
App.  360;  Douglass  v.  Douglass  Bagging  Co., 
94  Mo.  226. 

New  Jersey.  —  Lilly  v.  Quick,  2  N.  J.  Eq.  97; 
Tradesmen's  Bldg.,  etc.,  Assoc.  v.  Thompson, 
31  N.  J.  Eq.  536. 

New  York.  —  Curtiss  v.  Tripp,  Clarke  (N. 
Y.)3i8;  Matter  of  Brownell,  (Supm.  Ct.  Gen. 
T.)  15  N.  Y.  Supp.  475,  60  Hun  (N.  Y.)  586; 
Waierman  v.  Webster,  108  N.  Y.  157.  See 
also  Walworth  v.  Farmers'  L.  &  T.  Co.,  4 
Sandf.  Ch.  (N.  Y.)  51. 

Pennsylvania.  —  Brown  v.  Henry,  106  Pa. 
St.  262. 

Wisconsin.  —  Cerney  v.  Pawlot,  66  Wis.  262. 
And  see  the  title  Agency,  vol.  r,  p.  930. 
By  Attorney  in   Fact.  —  Valle   v.  American 
Iron  Mountain  Co.,  27  Mo.  455. 
Unauthorized  Cancellation  by  Recording  Officer. 

—  De  St.  Romes  v.  Blanc,  20  La.  Ann.  424,  96 
Am.  Dec.  415;  Mechanics'  Bld#.  Assoc.  v.  Fer- 
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guson,  29  La.  Ann.  548;  Harris  v.  Cook,  28  N. 
J.  Eq  345;  Baldwin  v.  Howell,  45  N.  J.  Eq.  519; 
Lancaster  v.  Smith,  67  Pa.  St.  427;  Edler  v. 
Hasche,  67  Wis.  653.  And  see  the  title  Re- 
cording Acts. 

3.  When  Others  Beneficially  Interested.  —  Mc- 
Claughry  v.  McClaughry,  121  Pa.  St.  477,  [dis- 
tinguishing Adams  v.  Kuehn,  119  Pa.  St.  76], 
Stimis  v.  Stimis,  (N.  J.  1900)  47  Atl.  Rep.  20. 
See  also  Lynch  v.  Hancock,  14  S.  Car.  66. 
And  see  the  title  Trusts  and  Trustees. 

4.  By  One  Mortgagee.  —  Wall  v.  Bissell,  125 
U.  S.  382;  Lyman  v.  Gedney,  114  111.  388,  55 
Am.  Rep.  871;  People  v.  Keyser,  28  N.  Y.  226, 
84  Am.  Dec.  338.  See  also  Hubbard  v.  Jasinski, 
46  111.  160. 

5.  See  the  title  Joint  Executors  and  Ad- 
ministrators, vol.  17,  p.  621. 

6.  By  One  Trustee.  —  Van  Rensselaer  v.  Akin, 
22  Wend.  (N.  Y.)  549.  See  generally  the  title 
Trusts  and  Trustees. 

7.  Release  by  Personal  Representative.  — Tread- 
well  v.  Brooks,  50  Conn.  266;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Talbot,  113  Ind.  373;  Ely 
v.  Scofield,  35  Barb.  (N.  Y.)  330;  People  v. 
Fitzgerald,  (N.  Y.  Super.  Ct.  Spec.  T.)  29  Abb. 
N.  Cas.  (N.  Y.)47i;  Schoenberger's  Estate,  n 
Pa.  Co.  Ct.  534;  Collamer  v.  Langdon,  29  Vt. 
32;  Weir  v.  Mosher,  19  Wis.  311 ;  Brinkman  v. 
Jones,  44  Wis.  498.  And  see  the  title  Execu- 
tors and  Administrators,  vol.  n,  p.  720. 

Foreign  Personal  Representative.  —  People  v. 
Fitzgerald,  (N.  Y.  Super.  Ct.  Spec.  T.)  29  Abb. 
N.  Cas.  (N.  Y.)  471;  Brinkman  v.  Jones,  44 
Wis.  498.  See  the  title  Foreign  Executors 
and  Administrators,  vol.  13,  p.  915. 

8.  Weir  v.  Mosher,  19  Wis.  311. 

9.  Marshall  v.  Lewis,  4  Litt.  (Ky.)  140.  And 
see  the  title  Husband  and  Wife,  vol.  15,  p.  822. 
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e.  After  Assignment., —  A  mortgagee  after  the  assignment  of  the 
mortgage  security  is  without  any  authority  to  release  the  mortgage.1  In 
some  jurisdictions,  however,  such  a  release  will  protect  a  subsequent  mort- 
gagee or  purchaser  in  good  faith  without  notice  that  the  security  has  been 
assigned  or  that  the  release  was  unauthorized.3  In  other  jurisdictions  such  a 
release  will  not  protect  even  subsequent  bona  fide  purchasers.3  A  purchaser 
with  notice  of  the  mortgage  is  not  benefited  by  a  release  executed  subsequently 
to  his  purchase,  by  the  mortgagee  who  has  assigned  the  security  for  the  debt.4 

/.  After  Note  Pledged.  —  It  has  been  held  that  a  release  executed  by 
the  mortgagee  is  inoperative  against  a  holder  to  whom  a  note  secured  by  the 
mortgage  has  been  pledged  as  a  collateral  security,  but  is  operative  against  the 
mortgagee  or  any  transferees  from  him  after  the  maturity  of  the  note.5  After 
the  payment  of  his  indebtedness  by  the  mortgagee  to  the  pledgee  a  satisfac- 
tion entered  by  the  mortgagee  discharges  the  mortgage.6 

4.  Effect  of  Fraud,  Undue  Influence,  Accident,  or  Mistake  —  a.  In  General.  — 
Where  there  has  been  no  actual  payment  of  the  mortgage  debt  and  the  dis- 
charge of  the  mortgage  has  been  procured  by  fraud  or  by  undue  influence,  or 
has  been  made  by  accident  or  mistake  of  fact,  equity  will  intervene  and  grant 
relief  by  reviving  the  mortgage  and  giving  to  it  its  original  priority,  especially 
when  the  rights  of  innocent  third  parties  will  not  be  affected  thereby.7 

b.  Ignorance  of  Intervening  Incumbrance.  —  The  fact  that  the  mort- 
gage was  discharged  in  ignorance  of  the  existence  of  an  intervening  lien  has 
been  held  to  be  such  a  mistake  of  fact  as  to  entitle  the  party  whose  interests 
would  be  adversely  affected  thereby  to  have  the  discharge  set  aside.8 


1.  Fassett  v.  Mulock,  5  Colo.  466;  Jennings 
v.  Hunt,  6  III  App.  523;  McCormick  v.  Digby, 
8  Blackf.  (Ind.)  99;  Franklin  Sav.  Bank  v. 
Colby,  105  Iowa  424;  Gordon  v.  Mulhare,  13 
Wis.  22.  See  also  Meloy's  Mortgage  22  Pa. 
Co.  Ct.  337,  8  Pa.  Dist.  364. 

2.  Whipple  1.  Fowler,  41  Neb.  675;  Cram  v. 
Cotrell,  48  Neb.  646,  58  Am.  St.  Rep.  714; 
Whitney  v.  Lowe,  59  Neb.  87;  Bullock  v.  Pock, 
57  Neb.  781;  Ely  v.  Scofield,  35  Barb.  (N.  Y.) 
330;  Swartz  v.  Leist,  13  Ohio  St.  419;  Roberts 
v.  Halstead,  9  Pa.  St.  32.  49  Am.  Dec.  541. 
See  also  Tradesmen's  Bldg.,  etc.,  Assoc.  v. 
Thompson,  31  N.  J.  Eq.  536. 

Discharge  by  Assignor  in  Possession  of  Mortgage 
Valid  as  to  Third  Parties,  —  Peaks  z\  Dexter,  82 
Me.  85. 

8.  Joerdens  v.  Schrimpf,  77  Mo.  383;  Lee  v. 
Clark,  89  Mo.  556;  Bamberger  v.  Geiser,  24 
Oregon  203.  And  see  the  titles  Recording 
Acts;  Vendor  and  Purchaser. 

4.  Lynch  v.  Hancock,  14  S.  Car.  66. 

5.  Bissett  v.  Grantham.  67  Mo.  App.  23. 

6.  Seymour  v.  Laycock,  47  Wis.  272. 

7.  Release  on  Account  of  Fraud  or  Mistake  — 
California.  —  Stephenson  v.  Hawkins,  67  Cal. 
106;  Klauber  v.  Vigneron,  (Cal.  1893)  32  Pac. 
Rep.  248. 

Illinois. — Stanley  -'.  Valentine,  79  111.  544; 
McMillan  v.  McMillan,  184  111.  230.  See  also 
Rochester  Loan,  etc.,  Co.  v.  Morse,  181  111.  64, 
reversing  74  111.  App.  326. 

Indiana.  —  Sidener  v.  Pavey,  77  Ind.  241; 
Reeves  v.  Hayes,  95  Ind.  529,  overruling  Ayers 
v.  Hays,  60  Ind.  452. 

Iowa.  —  Ellis  v.  Lindley,  37  Iowa  334. 

Kansas. — Southern  Kansas  Farm  L.  &  T. 
Co.  v.  Garrity,  57  Kan.  805. 

Kentucky.  —  Farmers,  etc.,  Ins.  Co.  v.  Ger- 
man Ins.  Co.,  79  Ky.  598. 

Maine.  —  Kin  near  v.  Lowell,  34  Me.  303. 

Maryland.  —  Bond  v.  Dorsey,  65  Md.  310. 


Massachusetts.  —  Bruce  v.  Bonney,  12  Gray 
(Mass.)  107,  71  Am.  Dec.  739;  Willcox  v. 
Foster,  132  Mass.'  320. 

Michigan.  —  See  Wright  v.  Garrison,  40 
Mich.  50. 

Missouri.  —  Martin  v.  Turnbaugh,  153  Mo.  172. 
New  Hampshire.  —  Elliott  v.  Gilchrist,  64 
N.  H.  260. 

New  Jersey.  —  Banta  v.  Vreeland,  15  N.  J. 
Eq.  103,  82  \m.  Dec.  269;  Dudley  v.  Bergen, 
23  N.  J.  Eq.  397;  Dubois  v.  Schaffer,  23  N.  J. 
Eq.  401;  Hampton  v.  Nicholson,  23  N.  J.  Eq. 
423:  Land  Title,  etc.,  Co.  v.  Kohlenberg,  (N. 
J.  1896)  35  Atl.  Rep.  295. 

New  York.  —  Fassett  v.  Smith,  23  N.  Y.  252; 
Barnes  v.  Wintringham,  32  Hun  (N.  Y.)  43; 
Lumber  Exch.  Bank  v.  Miller,  (Supm.  Ct. 
Spec.  T.)  18  Misc.  (N.  Y.)  127. 

Oregon. — Talbot  v.  Garretson,  31  Oregon  256. 
Pennsylvania.  —  Independent    Bldg.,  etc., 
Assoc.  v.  Real  Estate  Title  Ins.,  etc.,  Co.,  156 
Pa.  St.  181. 

South  Dakota.  —  Ipswich  Bank  v.  Brock,  13 
S.  Dak.  409. 

Vermont.  —  McKenzie  v.  McKenzie,  52  Vt. 
271.    See  Gates  v.  Adams,  24  Vt.  70. 

Washington.  —  Nommenson  v.  Angle,  17 
Wash.  394. 

Wisconsin.  —  Lee  v.  Wagner,  71  Wis.  191; 
Hollenback  v.  Shoyer,  16  Wis.  499. 

Canada. — See  Herchmer  v.  Elliott,  14  Ont. 
714.  And  see  the  titles  Accident  (in  Equity), 
vol.  1,  p.  277;  Fraud  and  Deceit,  vol.  14,  p. 
12;  Mistake,  ante,  p.  805;  Recording  Acts; 
Vendor  and  Purchaser. 

Fraud  or  Mistake  Must  Be  Actual  Cause  of  Dis- 
charge.—  McKeen  v.  Haseltine.  46  Minn.  426; 
Pearce  v.  Buell,  22  Oregon  29. 

Evidence  Insufficient  to  Show  Fraud  or  Mistake. 
—  Beal  v.  Congdon,  75  Mich.  77;  Seigler  v. 
Ripple,  7  Del.  Co.  Rep.  (Pa.)  406. 

8.  Ignorance  of  Intervening  Lien  —  A  rkansas. 
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c  Rule  as  to  Subsequent  Purchasers  and  Incumbrancers.  —  The 
rule  has  been  laid  down  that  if  a  mortgage  is,  by  mistake  or  fraud,  discharged 
of  record,  persons  becoming  mortgagees  or  purchasers  after  the  discharge  is 
placed  upon  record  are  entitled,  as  against  unrecorded  conveyances,  to  the 
same  protection  which  the  recording  laws  afford  to  subsequent  purchasers  and 
incumbrancers  in  good  faith,  who  can  be  affected  only  by  actual  notice,  or  by 
notice  of  such  facts  as  should  have  put  them  upon  inquiry.1  It  has  been  said, 
however,  that  between  a  mortgagee  whose  mortgage  has  been  discharged  of 
record  solely  through  the  accident,  mistake,  or  fraud  of  a  third  person,  and 
the  purchaser  who  buys  the  title  in  the  belief,  induced  by  such  cancellation, 
that  the  mortgage  is  satisfied  and  discharged,  the  equities  are  balanced  and 
the  rights,  in  the  order  of  time,  must  prevail.  The  lien  of  the  mortgage  must 
remain  despite  the  apparent  discharge.  But  this  is  apart  from  any  default 
attributable  to  the  holder  of  the  lien.  If  through  his  negligence  the  record  is 
permitted  to  give  notice  to  the  world  that  his  claim  is  satisfied,  he  cannot,  in 
the  face  of  his  own  carelessness,  have  his  mortgage  enforced  against  a  bona 
fide  purchaser  taking  his  own  title  on  the  faith  that  the  registry  is  discharged.8 
A  mortgage  discharged  by  mistake  or  fraud  will  be  restored  as  against  a  sub- 
sequent purchaser  or  incumbrancer  with  actual  notice  that  the  discharge  was 
made  by  fraud  or  mistake.3  When  a  prior  mortgage  has  been,  by  fraud  or 
mistake,  discharged,  a  subsequent  mortgagee  who  becomes  such  antecedent  to 
such  discharge  cannot  claim  to  be  injured  by  setting  aside  the  discharge  and 
restoring  the  prior  mortgagee  to  his  rights,4  even  if  such  subsequent  mort- 
gage was  taken  without  notice.5 

d.  Mistake  of  Law.  —  The  general  rule  is  that  equity  will  not  grant 
relief  where  the  mistake  is  simply  one  of  law  and  the  party  had  full  knowl- 
edge of  all  the  material  facts  and  circumstances.6 


—  Wooster  v.  Cavender,  54  Ark.  153,  26  Am. 
St.  Rep.  31. 

Illinois.  — Campbell  v.  Trotter,  100  III.  281; 
Farrand  v.  Long,  184  111.  107.    See  also  Piper 

Headlee,  39  111.  App.  93. 

Indiana. — Sidener  v.  Pavey,  77  Ind.  241; 
Hanlon  v.  Doherty,  109  Ind.  37.  See  also 
Edinburg  American  Land  Mortg.  Co.  v. 
Latham,  88  Ind.  88. 

Iowa.  —  Bruse  v.  Nelson,  35  Iowa  157; 
Young  v.  Shaner,  73  Iowa  555,  5  Am.  St.  Rep. 
701. 

Maine.  —  Cobb  v.  Dyer,  69  Me.  494. 

Minnesota.  —  Geib  v.  Reynolds,  35  Minn. 
333;  Ligget  v.  Himle,  38  Minn.  421. 

New  Hampshire.  —  Stanton  v.  Thompson.  49 
N.  H.  272;  Hammond  v.  Barker,  61  N.  H.  53. 

New  Jersey.  —  Banta  v.  Vreeland,  15  N.  J. 
Eq.  103,  82  Am.  Dec.  269;  Young  v.  Hill,  31 
N.  J.  Eq.  429.  See  also  Seeley  v.  Bacon,  (N. 
J.  1896)  34  Atl.  Rep.  139;  Hutchinson  v.  Svvarts- 
weller,  31  N.  J.  Eq.  205. 

New  York.  —  Barnes  v.  Camac.k,  r  Barb.  (N. 
Y.)  392. 

Ohio. — -Turner  Bau  Verein  No.  3  v.  Dahl- 
heimer,  1  Ohio  Dec.  237,  2  Ohio  N.  P.  248. 

Oregon.  —  Kern  v.  Hotaling,  27  Oregon  205, 
50  Am.  St.  Rep.  710;  Talbot  v.  Garretson,  31 
Oregon  256. 

Vermont. — McKenzie  v.  McKenzie,  52  Vt. 
271.  Compare  Bridges  v.  Cooper,  98  Tenn.  381; 
Cumberland  Bldg.,  etc.,  Assoc.  v.  McMullen, 
(Tenn.  Ch.  1899)  54  S.  W.  Rep.  63. 

No  Relief  When  Party  Releasing  Knows  of  In- 
cumbrance.—  Frazee  v.  Inslee,  2  N.  J.  Eq.  239; 
St.  Albans  Trust  Co.  v.  Farrar,  53  Vt.  542. 

1.  Bona  Fide  Purchasers.  —  Vannice  v.  Bergen, 
20  C.  of  L. — 68  1 


16  Iowa  555,  85  Am.  Dec.  531;  Sheldon  v. 
Holmes,  58  Mich.  138;  Ferguson  v.  Glassford, 
68  Mich.  36.  See  also  Windle  v.  Bonebrake, 
23  Fed.  Rep.  165;  Bridges  v.  Real  Estate  Loan, 
etc.,  Co.,  8  Ont.  493.  And  see  the  title  Re- 
cording Acts. 

Forged  Entry  of  Satisfaction  Ineffectual  in  Favor 
of  Bona  Fide  Purchaser.  —  Luther  v.  Clay,  100 
Ga.  236. 

2.  Effect  of  Discharge  by  Mistake  or  Fraud  of 
Third  Person,  —  Heyder  v.  Excelsior  Bldg. 
Loan  Assoc.  No.  2,  42  N.  J.  Eq.  403,  59  Am. 
Rep.  49.  See  also  Harrison  v.  New  Jersey  R., 
etc.,  Co.,  19  N.  J.  Eq.  488,  reversing  18  N.  J. 
Eq.  420;  Baldwin  v.  Howell,  45  N.  J.  Eq.  519; 
Brown  v.  Henry,  106  Pa.  St.  262. 

3.  Purchaser  with  Notice.  —  Ferguson  v. 
Glassford,  68  Mich.  36;  Pierie  v.  Metz,  9  Pa. 
Dist.  341;  Ricker  v.  Stott,  13  S.  Dak.  208.  See 
also  Woodbury  v.  Bruce,  59  Vt.  624. 

4.  Subsequent  Incumbrancers  Before  Discharge. 
—  Geib  v.  Reynolds,  35  Minn.  331;  Ligget  v. 
Himle,  38  Minn.  421. 

5.  Robinson  v.  Sampson,  23  Me.  388;  Tren- 
ton Banking  Co.  v.  Woodruff,  2  N.  J.  Eq. 
117. 

6.  No  Relief  in  Case  of  Mistake  of  Law.  — 

Campbell  v.  Carter,  14  111,  286;  Garwood  v. 
Eldridge,  2  N.  J.  Eq.  145,  34  Am.  Dec.  195; 
Bentley  v.  Whittemore.  18  N.  J.  Eq.  366;  Ever- 
son  v.  McMullen,  42  Hun  (N.  Y.)  369;  Lumber 
Exch.  Bank  v.  Miller,  (Supm.  Ct.  Spec.  T.)  18 
Misc.  (N.  Y.)  127;  Gerrish  v.  Bragg,  55  Vt.  329. 
See  also  Benson  v.  Markoe,  37  Minn.  30,  5 
Am.  St.  Rep.  816;  Groesbeck  v.  Matlison,  43 
Minn.  547.  And  see  the  title  Mistake,  ante, 
p.  805. 

073  Volume  XX, 


Extinguishment  of  Mortgage.  MORTGA  GES. 


Methods  of  Cancelling. 


5.  Methods  of  Canceling  —  a.  By  Entry  upon  Instrument. —When  a 
mortgage  has  been  paid  or  otherwise  satisfied,  that  fact  may  be  evidenced  by 
an  indorsement  to  that  effect  upon  the  instrument,1  or  by  its  mutilation.2 

b.  By  Entry  of  Discharge  upon  Record  —  (i)  In  General.  —  In  most 
jurisdictions  statutes  have  been  enacted  providing  for  an  entry  of  discharge 
on  cancellation  upon  the  records,  when  the  mortgage  has  been  paid  or  other- 
wise satisfied,  and  prescribing  the  form  of  such  entry  and  the  person  by  whom 
it  shall  be  made,  thereby  obviating  the  necessity  for  a  reconveyance  or  a  deed 
of  release.3  Satisfaction  of  record  is  required  solely  for  the  purpose  of  having 
such  record  exhibit  truly  the  facts.  The  payment  of  the  debt  extinguishes 
the  lien.4 

(2)  Statutory  Penalty  for  Failure  to  Discharge  of  Record.  —  In  some  juris- 
dictions statutes  have  been  enacted  making  a  mortgagee  who  does  not,  within 
a  certain  time,  at  the  request  of  the  mortgagor,  discharge  of  record  in  the 
manner  prescribed  therein  a  mortgage  which  has  been  paid  or  otherwise  sat- 
isfied liable  to  a  penalty  or  to  an  action  for  damages.8 


Allen,  38  Mo.  213. 
Invest.  Co.  v.  Ham- 


1.  Cancellation  by  Indorsement  on  Mortgage. 

—  Boli  v.  Citizens'  Bank,  (Ky.  1901)  61  S.  W. 
Rep.  271;  Allard  v.  Lane,  18  Me.  9. 

2.  Cancellation  by  Mutilating  Mortgage.  —  Lilly 
v.  Quick,  2  N.  J.  Eq.  97;  Harrison  v.  Johnson, 
18  N.  J.  Eq.  420. 

3.  Discharge  on  Record  —  California.  —  Beal 
v.  Stevens,  72  Cal.  451. 

Indiana.  —  Smith  v.  Lowry,  113  Ind.  37; 
Johnson  v.  Moore,  112  Ind.  91;  Bryant  v. 
Richardson,  126  Ind.  145. 

Louisiana.  —  Passebon  v.  Prieur,  1  La. 
Ann.  10. 

Massachusetts.  —  Allen  v.  Leominster  Saw 
Bank,  134  Mass.  580. 

Michigan.  —  Ferguson  v.  Glassford,  68  Mich. 

36. 

Minnesota.  —  Bausman  v.  Eads,  46  Minn. 
148,  24  Am.  St.  Rep.  201. 

Missouri.  —  Chappell  v 

Nebraska.  — Clark,  etc. 
ilton,  54  Neb.  95. 

New  Jersey .  —  Shields  v.  Lozear,  34  N.  J.  L. 
496,  3  Am.  Rep.  256. 

Ne7v  York.  —  Burhans  v.  Burhans,  (Supm. 
Ct.  Gen.  T.)  i  N.  Y.  Supp.  37;  Sheldon  v. 
Palliser,  23  N.  Y.  App.  Div.  191.  See  also 
Ennis  v.  Ennis,  48  Hun  (N.  Y.)  11. 

Pennsylvania.  —  Fleming  v.  Parry,  24  Pa. 
St.  47- 

Vermont.  —  Hoyt  v.  Swift,  13  Vt.  129,  37 
Am.  Dec.  586.  And  see  the  title  Recording 
Acts. 

No  Cancellation  when  Payment  Only  Presumed. 

—  Matter  of  Townshend,  6  Thomp.  &  C.  (N. 
Y.)  227,  4  Hun  (N.  Y.)  31. 

Cancellation  of  Notes  by  Recorder  of  Deeds.  — 
Lyman  v.  Kansas  City,  etc.,  R.  Co.,  101  Fed. 
Rep.  636. 

Canada  Statute  —  Registered  Certificate  of  Dis- 
charge.—  In  re  Music  Hall  Block,  8  Ont.  225; 
Re  Clarke,  18  Ont.  270;  He  Mara,  16  Ont.  391; 
Imperial  Bank  v.  Metcalfe,  11  Ont.  467;  Sayles 
v.  Brown,  28  Grant  Ch.  (U.  C.)  10;  Lawlor  v. 
Lawlor,  10  Can.  Sup.  Ct.  194;  Dilke  v.  Doug- 
las, 5  Ont.  App.  63;  Re  Moore,  8  Ont.  Pr.  471. 

4.  Cumps  v.  Kiyo,  104  Wis.  656.  To  the 
same  effect  are  McNair  v.  Picotte,  33  Mo.  57; 
Jennings  v.  Wood,  20  Ohio  261;  Brinkman  v. 
Jones,  44  Wis.  515;  Slaughler  v.  Bernards, 
97  Wis.  184. 

1 


5.  Statutory  Penalty  —  Alabama.  —  Steiner  v. 
Ellis,  (Ala.  1890)  7  So.  Rep.  803;  Chattanooga 
Nat.  Bldg.,  etc.,  Assoc.  v  Echols,  125  Ala. 
548;  Jordan  v.  Mann,  57  Ala.  595;  Grooms  v. 
Hannan,  59  Ala.  510;  Renfro  v.  Adams,  62 
Ala.  302;  Bell  v.  Wilkinson,  65  Ala.  477; 
Harris  v.  Swanson,  67  Ala.  486;  Jarrait  v.  Mc- 
Cabe,  75  Ala.  325;  Scott  v.  Field.  75  Ala.  419; 
Walker  v.  English,  106  Ala.  369;  Thomason 
Grocery  Co.  v.  Mitchell,  114  Ala.  315;  Liv- 
ingston v.  Cudd,  121  Ala.  316;  Clark  v. 
Wright,  123  Ala.  594. 

Dakota.  —  Kronebusch  v.  Raumin,  6  Dak. 
243- 

Idaho.  —  Stevens  v.  Home  Saw,  etc..  Assoc., 
(Idaho  1898)  51  Pac.  Rep.  986;  Barnes  v.  Pitts 
Agricultural  Works,  (Idaho  1898)  55  Pac.  Rep. 
237;  Cleveland  v.  Western  Loan,  etc.,  Co., 
(Idaho  1901)  63  Pac.  Rep.  885. 

Illinois.  —  Lane  v.  Frake,  70  111.  App.  303; 
Murray  v.  Brokaw,  67  111.  App.  402. 

Indiana. — Southern  Indiana  Loan,  etc., 
Inst.  v.  Doyle,  26  Ind.  App.  102;  Judy  v. 
Thompson,  156  Ind.  533. 

Iowa.  —  Low  v.  Fox,  56  Iowa  221;  Deeter  v. 
Crossley,  26  Iowa  180;  Kennedy  v.  Moore, 
91  Iowa  39;  Pollock  v.  Milburn,  112  Iowa 
528. 

Kansas.  —  Perkins  v.  Matteson,40  Kan.  165; 
Hall  v.  Hurd,  40  Kan.  740;  Kinni  v.  Tullis, 
(Kan.  App.  1900)  62  Pac.  Rep.  114. 

Michigan.  —  Collar  v.  Harrison,  28  Mich. 
518,  30  Mich.  66;  Weeks  v.  Downing,  30  Mich. 
4;  Cowles  v.  Marble,  37  Mich.  158;  Canfield 
v.  Conkling,  41  Mich.  371;  Engle  v.  Hall,  45 
Mich.  57;  Wilber  v.  Peirce,  56  Mich.  169; 
Parkes  v.  Parker,  57  Mich.  57;  Murphy  z. 
Fleming,  69  Mich.  185. 

Minnesota.  —  Galloway  v.  Litchfield,  8  Minn. 
188. 

Missouri. — Phelps  v.  Relfe,  20  Mo.  479; 
Ewing  v.  Shelton,  34  Mo.  518;  Verges  v. 
Giboney,  47  Mo.  171,  38  Mo.  458;  Dodson  v. 
Clark,  '38  Mo.  App.  150,  49  Mo.  App.  148; 
Campbell  v.  Seeley,  38  Mo.  App.  298;  Wood 
v.  Ethridge,  62  Mo.  App.  127;  Dunkin  v. 
Mutual  Ben.  L.  Ins.  Co.,  63  Mo.  App.  257,  I 
Mo.  App.  Rep.  771;  Henson  v.  Stever,  69  Mo. 
App.  136;  Hill  v.  Wainwright,  83  Mo.  App. 
460. 

Nebraska.  —  Bangs  v.  Gray,  60  Neb.  457; 
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MORTMAIN.  (See  also  the  titles  CHARITIES  AND  TRUSTS  FOR  CHAR- 
ITABLE Uses,  vol.  5,  p.  893 ;  Corporations  (Private),  vol.  7,  p.  620;  Deeds, 
vol.  9,  p.  132;  Perpetuities  and  Trusts  for  Accumulation;  Religious 
Societies;  Ultra  Vires.)  —  Alienation  in  mortmain,  in  viortua  manu,  is 
an  alienation  of  lands  or  tenements  to  any  corporation,  sole  or  aggregate, 
ecclesiastical  or  temporal.  But  these  purchases  having  been  chiefly  made  by 
religious  houses,  in  consequence  whereof  the  lands  became  perpetually  inherent 
in  one  dead  hand,  this  occasioned  the  general  appellation  of  mortmain  to  be 
applied  to  such  alienations,  and  the  religious  houses  themselves  to  be  princi- 
pally considered  in  forming  the  statutes  of  mortmain.1  And  the  mortmain 
acts  are  statutes  which  had  for  their  object  the  prevention  of  land  coming 
into  the  possession  or  control  of  religious  corporations. 

MORTUARY  TABLES.  —  See  the  title  Mortality  Tables,  ante,  p.  883. 

MORTUTJS  CASU.  —  See  the  title  Gifts,  vol.  14,  p.  1006. 

MORTUUS  CIVILITER.  —  See  the  title  Civil  Death,  vol.  6,  p.  64. 

MOSSES.  —  See  note  2. 

MOST.  —  See  note  3. 


Boyes  v.  Summers,  46  Neb.  308;  Daniels  v. 
Densmore,  32  Neb.  40. 

North  Dakota.  —  Peckham  v.  Van  Bergen, 
(N.  Dak.  1900)  84  N.  W.  Rep.  566. 

Oregon.  —  Malarkey  v.  O'Leary,  34  Oregon 
493- 

Pennsylvania.  —  Neefe  v.  Snyder,  20  Pa. 
Co.  Ct.  6;   Crawford  v.  Simon,  159  Pa.  St. 

585. 

South  Dakota. — Jones  v.  Fidelity  L.  &  T. 
Co.,  7  S.  Dak.  122. 

Virginia. — Turnbull    v.    Mann,    94  Va. 

182. 

Wisconsin.  —  Stone  v.  Lannon,  6  Wis.  497; 
Eaton  v.  Copeland,  17  Wis.  218;  Shields  v. 
Klopf.  70  Wis.  69;  Crumbly  v.  Bardon,  70  Wis. 
385  And  see  the  title  Fines  and  Penalties, 
vol.  13,  p.  52. 

Nature  of  Proceedings.  —  Grooms  v.  Hannon, 
59  Ala.  510;  Wiener  v.  Peacock,  31  Mo.  App. 
238;  Stone  v.  Lannon,  6  Wis.  497;  Shields  v. 
Klopf,  70  Wis.  69. 

Form  and  Sufficiency  of  Request.  —  Jordan  v. 
Mann,  57  Ala.  595;  Renfro  v.  Adams,  62  Ala. 
302;  Jarratt  v.  McCabe,  75  Ala.  325;  Clark  v. 
Wright,  123  Ala.  594;  Chattanooga  Nat.  Bldg., 
etc.,  Assoc.  v.  Echols,  125  Ala.  548;  Lamar  v. 
Smith.  (Ala.  1901)  29  So.  Rep.  576. 

Liability  of  Assignee.  —  Low  v.  Fox,  56  Iowa 
221;  Weeks  v.  Downing,  30  Mich.  4;  Ewing  v. 
Shelton,  34  Mo.  518.  See  also  Perkins  v. 
Matteson,  40  Kan.  165. 

Good  Faith  No  Defense.  —  Campbell  v.  Seeley, 
43  Mo.  App.  23;  Malarkey  v.  O'Leary,  .34 
Oregon  493;  Shields  v.  Klopf,  70  Wis.  69. 
Contra,  Parkes  v.  Parker,  57  Mich.  57;  Can- 
field  v.  Conkling,  41  Mich.  371;  Haubert  v. 
Haworth,  9  Phila.  (Pa.)  123,  30  Leg.  Int.  (Pa.) 
160. 

Knowledge  of  Mortgagee.  —  Henson  v.  Stever, 
69  Mo.  App.  136. 

Physical  Infirmity  No  Excuse.  —  Walker  v. 
English,  106  Ala.  369. 

Tender  as  Satisfaction.  —  Kronebusch  v. 
Rautnin,  6  Dak.  243;  Collar  v.  Harrison,  28 
Mich.  518;  Engle  v.  Hall,  45  Mich.  57;  Camp- 
bell v.  Seeley,  38  Mo.  App.  298,  43  Mo.  App. 
23;  Crumbly  v.  Bardon,  70  Wis.  385. 

Statute  of  Limitations  Does  Not  Operate  as  Pay- 
ment.—  Turnbull  v.  Mann,  94  Va.  182. 


No  Penalty  When  Demand  Made  in  Another 
State.  —  Jones  v.  Fidelity  L.  &  T.  Co.,  7  S. 
Dak.  122. 

Entry  of  Partial   Payments   upon  Record.  — 

Perryman  v.  Smith,  105  Ala.  573;  Gay  v. 
Rogers,  109  Ala.  624;  New  South  Bldg.,  etc., 
Assoc.  v.  Bowie,  121  Ala.  465;  Southwestern 
Bldg.,  etc.,  Assoc.  v.  Rowe,  125  Ala.  491; 
Ay  res  v.  Craft,  (Ala.  igoo)  29  So.  Rep.  446; 
Kelly  v.  Johnson,  (Ala.  1901)  29  So.  Rep.  672. 

1.  2  Black.  Com.  268. 

Derivation.  —  In  Wrotesley  v.  Adams,  Plowd. 
193,  mortmain  was  derived  otherwise  than  in 
this  definition  of  Blackstone.  The  court  in 
that  case  said  that  mortmain  was  so  called 
"  by  resemblance  to  a  man  in  his  last  mo- 
ments, who  holds  whatever  he  takes  in  his 
hand  mortuo  manu,  that  is,  so  fast  that  he 
never  quits  it  till  he  is  dead." 

Not  Confined  to  Realty.  —  In  Yates  v.  Yates, 
9  Barb.  (N.  Y.)  333,  it  was  said:  "  '  The  term 
mortmain  (says  Lewis,  speaking  of  the  British 
mortmain  act,  9  Geo.  II.,  c.  36),  as  its  deriva- 
tion signifies,  is  not  necessarily  confined  to 
the  landed  possessions  of  corporations;  it 
equally  applies  to  all  property  that,  from  the 
nature  of  the  purposes  to  which  it  is  devoted, 
or  the  character  of  the  ownership  to  which  it 
is  subjected,  is  for  every  practical  purpose  in 
a  dead  or  unserviceable  hand.  This,  it  is 
obvious,  is  the  characteristic  of  alienations  to 
charitable  uses;  it  is  the  very  nature  of  such 
dispositions  to  withdraw  the  subject  of  them 
from  every  kind  of  circulation,  since  a  con- 
trary course  defeats  their  manifest  object.' 
Lewis  on  Perpetuities  689." 

2.  Mosses. —  In  Quinn  v.  Shields,  Ir.  R.  11 
C.  L.  254,  it  was  held  that  the  words  "  all 
mosses,"  as  used  in  a  fee-farm  grant,  con- 
trolled by  the  context,  meant  all  places  in 
which  turf  or  matter  in  the  course  of  becom- 
ing turf  was  found,  including  the  soil  of  such 
places. 

3.  At  Most.  —  At  least  in  the  sense  of  at 
most.  See  Warren  Mfg.  Co.  v.  Hoffman,  62 
Md.  170. 

Most  Approved.  (See  also  the  title  Fires,  vol. 
13,  p.  472  et  seq.)  —  In  an  action  for  the  value 
of  cotton  destroyed  by  fire  while  upon  the 
platform  of  the  defendant  railway  company, 
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MO  THER  —  MO  TION. 


Definitions. 


MOTHER.    (See  also  the  title  Parent  and  Child.)  —  See  note  i. 

MOTHERS  SHARE.  (See  also  the  title  Wills.)  —  This  term,  in  a  substi- 
tutionary gift  to  children  of  their  "  mother's  share,"  means  the  share  which  the 
mother  would  have  taken  had  she  survived  the  period  of  distribution.8 

MOTION.  (See  also  the  title  Parliamentary  Law,  and  see  the  title 
MOTIONS,  14  ENCYC.  OF  PL.  AND  Pr.  70.) —  1.  A  motion  is  properly  an  applica- 
tion for  a  rule  or  order,  made  viva  voce  to  a  court  or  judge.  It  is  distinguished 
from  the  more  formal  applications  for  relief  by  petition  or  complaint.  The 
grounds  of  the  motion  are  often  required  to  be  stated  in  writing  and  filed. 
In  practice,  the  form  of  the  application  itself  is  often  reduced  to  writing  and 
filed.  But  making  out  and  filing  the  application  itself  is  not  to  make  the  motion. 
If  nothing  more  were  done,  it  would  not  be  error  in  the  court  entirely  to  ignore 
the  proceeding.  The  attention  of  the  court  must  be  called  to  it.  The  court 
must  be  moved  to  grant  the  order.3    2.  A  motion  is  a  proposition  made  to  the 


the  court  charged,  among  other  matters,  that 
it  devolved  upon  the  defendant  to  show  that 
it  used  the  most  approved  fire  arresters.  The 
Supreme  Court  held  that"  the  charge  would 
have  been  more  satisfactory  if  it  had  limited 
the  requirement  of  the  use  of  the  '  most  ap- 
proved '  fire  arresters  to  those  that  were  shown 
to  be  such  by  their  use,  or  if  it  had  read  the 
most  approved  in  use.'  "  Missouri  Pac.  R. 
Co.  v.  Bartlett,  81  Tex.  44. 

Most  Convenient.  —  In  Wilson  v.  Cincinnati 
St.  R.  Co.,  9  Ohio  Dec.  640,  it  was  held  that 
the  words  "  most  convenient,"  as  used  in  a 
statute  relating  to  change  of  venue,  were  to  be 
taken  in  the  sense  of  most  suitable,  becoming, 
or  appropriate,  and  not  in  the  sense  of  phys- 
ical ease. 

Most  Direct  Route.  —  Where  a  statute  allows 
to  a  sheriff,  for  conveying  each  convict  to  the 
penitentiary,  a  certain  compensation  per  mile 
for  each  mile  traveled,  to  be  computed  from 
the  county  seat  where  the  conviction  took 
place,  "  by  the  most  direct  route  of  travel," 
the  sheriff  has  a  right  to  convey  such  convicts 
by  rail  instead  of  by  the  public  highway, 
where  the  towns  are  connected  by  a  railroad, 
although  the  distance  traveled  is  greater  by 
the  railroad  than  by  the  highway.  The  route 
by  which  they  will  most  speedily  perform  their 
journey  is  considered  the  most  direct.  May- 
nard  v.  Cedar  Countv,  51  Iowa  430. 

Most  Public  Place.  —  Where  a  statute  requires 
notice  of  a  town  meeting  to  be  posted  in  "  three 
of  the  most  public  places  in  the  town,"  if  they 
were  posted  in  three  public  places,  the  officer 
charged  with  the  duty  acting  fairly  according 
to  his  best  judgment,  the  court  will  not  inquire 
whether  the  places  selected  were  in  fact  the 
most  public.  Sauerhering  v.  Iron  Ridge,  etc., 
R.  Co.,  25  Wis.  458. 

Most  Remarkable.  —  A  road  act  required  the 
surveyors  in  making  their  return  to  refer  to 
the  most  remarkable  places  along  the  line  of 
the  road.  In  construing  this  provision  the 
court  said:  "  The  general  meaning  of  this 
part  of  the  act,  as  indicated  in  the  case  just 
cited,  is  that  the  surveyors  are  to  refer  to  such 
places  and  objects  along  and  near  the  line  of 
the  road,  on  either  side,  as  may  seem  to  them 
most  likely  to  be  useful  as  monuments  by 
which  the  true  location  of  the  road  may,  at 
any  future  time,  be  determined.  They  are 
plainly  not  required  to  refer  to  all  places  near 
the  line  of  the  road,  nor  all  the  remarkable 


places,  but  only  to  the  most  remarkable  — 
language  plainly  implying  comparison,  dis- 
crimination, and  selection.  If,  at  a  given 
point,  there  should  happen  to  be  several  re- 
markable places  or  objects,  it  would  be  for  the 
surveyors  to  decide  whether  all  of  them,  or 
if  not  all,  then  how  many  and  which  of  them, 
ought,  under  the  circumstances,  to  be  referred 
to."    Moffman  v.  Rodman,  39  N.  J.  L.  256. 

1.  Abortion.  —  Where  a  statute  made  the 
crime  of  abortion  punishable  as  murder  if  the 
mother  died,  it  was  held  that  the  word  mother, 
as  thus  used,  meant  a  woman  pregnant  with 
child.    Howard  v.  People,  185  111.  552. 

Illegitimate  Child.  —  As  to  whether  the  ex- 
pression "  mother  of  my  children  "  will  con- 
textually  let  in  illegitimate  children,  see 
Beachcroft  v.  Beachcroft,  1  Madd.  430. 

2.  In  re  Hunter,  L.  R.  1  Eq.  295. 

3.  Motion.  —  People  v.  Ah  Sam,  41  Cal.  650. 
See  also  Funk  v.  Israel,  5  Iowa  441.  In  Wal- 
lace v.  Lewis,  9  Mont.  399,  commenting  upon 
the  definition  of  the  text,  the  court  said:  "  We 
adopt  these  views  with  the  modification  that 
we  do  not  consider  that  the  learned  judges 
used  the  words  viva  voce  in  their  exact  literal 
signification.  The  application  might  be  sub- 
mitted to  the  court  without  argument  or  com- 
ment; but  the  attention  of  the  court  must  be 
called  to  it  in  some  way,  by  some  movement 
of  counsel.  As  the  opinion  cited  says:  '  the 
grounds  of  the  motion  are  often  required  to  be 
stated  in  writing  and  filed.'-  Without  express 
direction,  such  is  infinitely  the  better  practice. 
The  motion  is  thus  preserved  in  the  exact  form 
which  counsel  desires  to  give  it.  It  is  then 
exempt  from  the  dangers  incident  to  journal 
entries  and  minutes,  or  even  the  transcription 
by  stenographers  and  court  clerks.  But  the 
motion  itself  is  the  application  to  the  court." 

Motion  and  Action. —  In  Richardson  v.  Tal- 
bot, 2  Bibb  (Ky.)  384,  it  was  said:  "A  motion, 
unless  it  be  such  an  one  as  arises  incidentally 
in  the  prosecution  of  a  suit,  is  to  all  intents 
and  purposes  an  action.  It  differs  from  01  her 
actions  only  in  being  conducted  ore  tenus. 
There  must  be  in  it,  as  well  as  in  other  actions, 
actor,  reus,  et  judex." 

Motion  and  Arrest  of  Judgment.  —  See  the  title 
Arrest  of  Judgment,  a  Encyc.  of  Pl.  and 
Pr.  793- 

Motion  and  Demurrer.  —  In  Barkley  v.  Russ, 
13  Fla.  591,  it  was  said:  "The  decision  upon 
a  demurier  is  not  the  decision  of  a  motion.  A 
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House  by  a  member,  which,  if  adopted,  becomes  the  resolution,  vote,  or  order 
of  the  House.1    3.  "  Motion  "  means  change  of  place  or  of  local  position  ;  the 
passing  of  a  body  from  one  place'  to  another.3 
MOTION  MAN. —  See  note  3. 

MOTIVE.  (See  also  the  titles  CRIMINAL  LAW,  vol.  8,  pp.  274,  290;  MALICE, 
vol.  19,  p.  623 ;  Murder  and  Manslaughter  ;  Torts.)  —  A  motive  is  some 
cause  or  reason  which  moves  the  will  and  induces  action.4 

Criminal  Law. —  Motive  is  an  inducement,  or  that  which  leads  or  tempts  the 
mind  to  indulge  the  criminal  act.  It  is  resorted  to  as  a  means  of  arriving  at 
an  ultimate  fact,  not  for  the  purpose  of  explaining  the  reason  of  a  criminal 
act  which  has  been  clearly  proved,  but  from  the  important  aid  it  may  render  in 
completing  the  proof  of  the  commission  of  the  act  when  it  might  otherwise 
remain  in  doubt.  With  motives,  in  any  speculative  sense,  neither  the  law  nor 
the  tribunal  which  administers  it  has  any  concern.  It  is  in  cases  of  proof  by 
circumstantial  evidence  that  the  motive  often  becomes  not  only  material  but 


motion,  is  defined  by  section  333  [of  the  Code 
A  Procedure  in  force  in  1871]  to  be  'an  appli- 
cation for  an  order,'  which  is  certainly  not  the 
function  of  a  demurrer  to  a  pleading." 

Filing  Application.  —  A  motion,  being  an  ap- 
plication for  an  order,  is  not  made  by  the  filing 
of  an  application  in  writing  alone,  but  by  the 
moving  of  the  court  to  grant  the  order.  Peters 
v.  Vawter,  10  Mont.  208;  Wallace  v.  Lewis,  9 
Mont.  399. 

Writing.  —  In  Rutherford  v.  Talent,  6  Mont. 
114,  it  was  said:  '" A  motion  is  an  application 
for  an  order.  If  this  notice  is  what  the  law 
requires,  and  has  been  duly  served  on  the  ad- 
verse party,  no  formal  written  application,  in 
addition  to  the  notice,  is  necessary  in  order  to 
bring  the  motion  for  anew  trial  to  a  hear- 
ing." 

Motion  and  Petition  Distinguished.  —  In  Shaft 
v.  Phoenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  547,  it 
was  said:  "A  petition,  in  common  phrase,  is  a 
request  in  writing;  and  in  legal  language, 
describes  an  application  to  a  court  in  writing, 
in  contradistinction  to  a  motion,  which  may 
be  made  viva  voce."  See  also  People  v.  Ah 
Sam,  41  Cal.  650;  Fenstermacher  v.  State,  19 
Oregon  506. 

In  sustaining  a  contention  that  a  judgment 
could  not  be  attacked  by  motion,  the  court 
said:  "  'A  motion  is  written  application  for  an 
order.'  Code,  §  2911.  It  does  not  ordinarily 
seek  a  final  adjudication  of  a  controverted 
matter.  We  have  said  that  the  paper  filed  by 
Mrs.  Phelan  was  in  form  and  matter  more 
like  a  petition  than  it  was  like  a  motion,  but 
that  fact  cannot  aid  her  on  this  appeal,  for  the 
reason  that  the  paper  was  treated  and  heard 
as  a  motion  against  the  objections  of  the  ap- 
pellant, although  the  relief  granted  was  in  the 
form  of  a  judgment."  Dullard  v.  Phelan,  83 
Iowa  471. 

New  York  Code  of  Civil  Procedure.  —  In  Matter 
of  Lima,  etc.,  R.  Co  ,  68  Hun  (N.  Y.)  253,  it 
was  said:  "  What  is  a  motion  is  defined  by 
sections  767,  768  of  the  Code  of  Civil  Proced- 
ure. By  that  definition  an  order  is  a  direction 
of  acourt  or  judge  made  in  an  action  or  special 
proceeding,  and  the  application  for  such  an 
order  is  a  motion.  This,  we  think,  indicates 
the  characteristic  which  distinguishes  a  motion 
from  a  special  proceeding,  viz.,  that  a  motion 


is  an  application  in  a  proceeding  —  by  action 
or  otherwise  —  already  pending  or  about  to  be 
commenced,  upon  which  it  depends  for  juris- 
diction; whereas  a  special  proceeding  is  an 
independent  prosecution  of  a  remedy  in  which 
jurisdiction  is  obtained  by  original  process." 
See  also  Chichester  v.  Cande,  3  Cow.  (N. 
V.)  39- 

In  Union  Bank  v.  Bush,  36  N.  Y.  636,  it  was 
said:  "A  motion  is  only  a  summary  appeal  to 
the  equitable  powers  of  the  court,  and  is  every- 
where treated  as  a  summary  and  simple  sub- 
stitute for  an  action  in  equity." 

1.  Parliamentary  Law.  —  Cush.  Law  and  Prac. 
Leg.  Assem.,  §  1279,  quoted  in  El  Paso  Gas, 
etc.,  Co.  v.  El  Paso,  22  Tex.  Civ.  App.  312. 

2.  Cars  in  Motion.  —  A  contract  between  a 
shipper  and  a  carrier  of  live  stock  provided  that 
the  person  or  persons  in  charge  of  live  stock 
covered  by  the  contract  should  remain  in  the 
caboose  car  attached  to  the  train  while  the 
same  was  in  motion.  It  was  held  that  this 
provision  did  not  apply  to  moves  of  short  dis- 
tances, while  the  train  was  stooping  at  a  reg- 
ular station,  in  order  to  drop  off  or  take  on 
cars  lo  be  switched  on  sidetracks,  etc.  Texas, 
etc.,  R.  Co.  v.  Reeder,  170  U.  S.  530. 

3.  Motion  Man.  —  In  Rockport  v.  Rockport 
Granite  Co.,  177  Mass.  254,  it  was  said:  "A 
motion  man  is  a  licensee  carrying  on  work  on 
his  own  account  on  the  land  of  the  licensor, 
the  quarry  owner.  He  is  not  a  tenant;  he  has 
no  right  of  possession  in  the  land  worked  by 
him,  but  merely  the  privilege  of  quarrying 
rock  on  it  and  working  up  the  rock  into  mar- 
ketable shape  —  in  the  case  at  bar  into  paving 
blocks;  the  payments  made  by  him  to  the 
quarry  owner  are  by  way  of  '  stumpage  '  —  in 
this  case  two  dollars  for  every  thousand  of 
paving  blocks  —  and  not  a  payment  by  way  of 
rent.  The  quarry  owner  in  such  a  case  is  no 
more  liable  for  injuries  caused  by  the  motion 
man  and  his  servants  than  he  would  be  in 
case  the  work  of  quarrying  the  rock  and  work- 
ing it  up  into  paving  blocks  had  been  done  by 
an  independent  contractor.  Indeed,  his  lia- 
bility is  not  so  extensive;  for,  in  case  of  work 
done  by  a  licensee,  the  work  done  is  done  on 
the  licensee's  own  account,  as  his  own  busi- 
ness, and  the  profit  of  it  is  his." 

4.  In  re  Eaves,  30  Fed.  Rep.  26. 
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controlling,  and  in  such  cases  the  facts  from  which  it  may  be  inferred  must  be 
proved.  It  cannot  be  imagined  any  more  than  any  other  circumstance  in 
the  case.1 

MOTOR.  —  See  note  2. 

MOUNTED  OFFICER.  —  See  note  3. 

MOVABLES  —  MOVABLE  PROPETY.    (See  also  CHATTELS,  vol.  5,  p.  1022  ; 

Choses  in  Action,  vol.  6,  p.  2;  Effects,  vol.  10,  p.  446;  Fixtures,  vol.  13, 
p.  594;  Goods,  vol.  14,  p.  1079;  Personalty;  Situs.)  —  A  "movable"' 
is  a  thing  which  is  not  an  immovable,  and  includes  both  a  thing  which  can  be 
moved  and  a  thing  which  is  the  object  of  a  claim,  or,  in  other  words,  a  chose 
in  action.4 


1.  Criminal  Law.  —  People  v.  Bennett,  49 

N.  Y.  137;  Peoples.  Fitzgerald,  156  N.  Y.  258. 
See  also  People  v.  Owens,  148  N.  Y.  648. 

"Motive  is  a  minor  or  auxilliary  fact  fiom 
which,  when  established  in  connection  with 
other  necessary  facts,  the  main  or  primary 
fact  of  guilt  may  be  inferred,  and  it  may  be 
established  by  circumstantial  evidence  the 
same  as  any  other  fact.  The  proper  inquiry, 
when  the  circumstance  is  offered,  is:  Does  it 
fairly  tend  to  raise  an  inference  in  favor  of  the 
existence  of  the  fact  proposed  to  be  proved? 
If  it  does,  it  is  admissible,  whether  such  fact 
or  circumstance  be  innocent  or  criminal  in  its 
character."  People  v.  Wood,  (Supm.  Ct.)  3 
Park.  Crim.  (N.  Y.)  681. 

Motive  and  Intention  Distinguished.  (See  also 
Intent —  Intention,  vol.  16,  p.  980).  —  In 
People  v.  Lane,  100  Cal.  388,  it  was  said: 
"  Motive  precedes  intention,  and  is  the  cause 
or  reason  upon  which  it  is  formed;  and  if  this 
testimony  clearly  tended  to  show  a  pre-exist- 
ing motive  for  the  killing  of  Canfield,  it  would 
be  admissible  as  tending  to  show  that  the 
homicide  was  not  accidental,  but  was  inten- 
tional and  premeditated.  I  have  assumed 
that  counsel  used  the  word  mofivein  the  sense 
of  '  intention.'  But  it  is  obvious  that  an  in- 
tention to  do  an  act  may  exist  without  any 
known  or  ascertainable  motive  for  its  exist- 
ence, and  hence,  where  'intention  '  is  apparent, 
or  may  otherwise  be  shown,  it  is  not  necessary 
to  prove  a  motive."  See  also  Com.  v.  Jeffries, 
7  Allen  (Mass.)  548. 

Motive  and  View  Distinguished.  —  The  word 
"  view,"  is  distinguished  from  motive,  as  used 
in  a  statute  forbidding  conveyances  with  a 
view  to  prefer  creditors.  See  Ex  p.  Griffith, 
23  Cli.  D.  69;  New  v.  Hunting,  (1897)  1  Q.  B. 
616. 

2.  Motors.  —  A  statute  empowered  street  rail- 
ways to  use  electric  or  chemical  motors.  In 
construing  Ihisstatute  the  court  said:  "  There 
is  nothing  to  indicate  that  it  was  intended  by 
the  use  of  the  term  '  electric  motor  '  to  include 
any  apparatus  outside  of  the  car  which  would 
cause  an  additional  obstruction  to  public 
travel  and  an  additional  inconvenience  to  the 
abutting  landowners.  The  views  of  the  experts 
also  make  it  entirely  clear  that  while,  as  one 
witness  says,  motor  was  sometimes  loosely 
used  to  designate  a  whole  car,  it  was  never 
employed  to  designate  anything  not  a  part  of 
the  car.  Construing:  this  act  in  the  light  of 
the  condition  of  electric  railroading  in  March, 
1886,  and  of  the  views  of  the  experts,  I  think 
it  clear  that  the  word  motor  meant  the  motion- 
p.oducing  contrivance  in  the  car."  Green  v. 
Trenton,  54  N.  J.  L.  98. 


3.  Mounted  Officer.  —  In  In  re  Harrold,  23  Ct. 
CI.  295,  it  was  held  that  a  mounted  officer, 
within  the  meaning  of  Rev.  Stat.  U.  S.,  §  1261, 
providing  for  the  pay  and  equipment  of 
mounted  officers,  was  one  who,  by  statute, 
regulation,  or  army  organization,  was  required 
to  be  mounted  at  his  own  expense,  and  that  an 
officer  of  a  battery  designated  by  the  President 
as  a  "  light  battery,"  in  which  the  officers 
were  required  to  be  mounted,  was  entitled  to 
mounted  pay. 

4,  Movable.  —  Dicey  on  Domicil  2. 

In  Penniman  v.  French,  17  Pick.  (Mass.) 405, 
it  was  said:  "  The  word  movable  is  derived 
from  the  civil  law,  and  is  one  of  the  two  great 
divisions  into  which  property  is  divided  — 
bona  mobilia  and  bona  immobilia.  Dr.  Johnson 
defines  movables  as  '  goods;  furniture:  dis- 
tinguished from  real  or  immovable  posses- 
sions, as  lands  or  houses.'  And  by  the 
Dictionnaire  de  l'Academie  Francaise,  we 
learn  that  the  word  is  usually  understood  to 
signify  the  utensils  which  are  to  furnish  or 
ornament  a  house." 

"Movable  Property  is  such  as  attends  a 
man's  person  wherever  he  goes,  in  contradis- 
tinction to  things  immovable.  *  *  *  Thus, 
money,  jewelry,  clothing,  household  furniture, 
boats,  and  carriages  are  said  to  follow  the 
person  of  the  owner  wherever  he  goes;  they 
need  not  be  enjoyed  in  any  particular  place; 
and  hence  they  are  movable."  Hardeman  v. 
State,  16  Tex.  App.  4. 

In  Wood  v.  George.  6  Dana  (Ky.)  345,  it  was 
said:  "  Consequently,  when  standing  alone  or 
unqualified,  '  movable  property,'  in  a  will,  as 
elsewhere,  should,  in  this  country,  be  inter- 
preted as  meaning  property  which  may  move 
or  be  moved  (moventia  vel  mobilia),  and  neither 
more  nor  less  " 

Common  and  Civil  Law.  —  "  The  common  law 
considers  lhat  species  of  property  movable, 
and  that  only,  which  can  move  or  be  moved, 
and  which,  therefore,  must  be  substantive. 
And  the  fact  thai  the  language  of  the  legacy 
is  1  stock  and  movable  property  '  rather  fortifies 
the  common-law  interpretation  of  the  single 
words  '  movable  property; '  because  it  may  be 
considered  probable  that,  when  he  added  10 
'  stock  '  ah  his  7novable  property,  the  testator 
meant  by  the  latter  su';h  property  as  was 
ejusdem  generis,  that  is,  movable  and  tangible 
like  stock.  But  the  civil  law,  it  is  true,  di- 
vides all  property  inlo  '  movable  and  immov- 
able (mobilia  ct  immobilia),''  and  considers  e\-ery 
kind  of  property  as  movable  which  is  not, 
either  aclually,  potentially,  or  legally,  immov- 
able."    Wood    v.    George,    6    Dana  (Ky.) 
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Definitions. 


MOVING.  —  Sec  note  I. 
MR.  —  See  the  title  Name. 

MRS.  (See  also  the  title  Name.)  — The  abbreviation  "Mrs."  is  not  a 
name.2 

MULATTO.  (See  also  Black,  vol.  4,  p.  576 ;  Colored  People,  vol.  6,  p. 
213.)  —  A  mulatto  has  been  defined  to  be  a  person  who  is  the  offspring  of  a 
negress  by  a  white  man,  or  of  a  white  woman  by  a  negro.3  And  according  to 
another  definition,  a  "  mulatto  "  is  a  person  begotten  between  a  white  and  a 
black.4  Under  the  latter  definition,  it  has  been  decided  that  a  person  whose 
father  was  a  mulatto  and  whose  mother  was  a  white  woman  was  not  a  mulatto.0 
But  all  courts  have  not  followed  this  distinction,  having  considered  a  mulatto 
to  be  a  person  of  mixed  white,  or  European,  and  negro  descent,  in  whatever 
proportions  the  blood  may  be  mixed.6 


"Portable"  Synonymous  with  "Movable."  — 

See  Goff  v.  Pope,  83  N.  Car.  124. 

Choses  in  Action.  —  In  Jackson  v.  Robinson, 
1  Yeates  (,Pa.)  101,  it  was  held  that  the  word 
movable  in  a  will  might  include  bonds,  unless 
there  was  something  in  the  context  of  the 
whole  will  to  restrain  the  consi ruction. 

But  in  Sparke  v.  Denne,  W.  Jones,  225,  it 
was  held  that  under  a  bequest  of  all  movable 
goods  and  chattels,  debts  due  on  bond  did 
not  pass. 

Choses  in  Action.  —  So  in  Strong  v.  White, 
19  Conn.  245,  it  was  held  that  a  judgment 
debt  did  not  pass  under  a  bequest  of  all  mov- 
able property. 

And  where,  after  several  legacies,  a  testatrix 
gave  all  her  "  wearing-apparel,  furniture," 
etc.,  "and  every  movable  whatever,"  to  A 
and  bequeathed  the  residue  of  her  estate  to 
B,  and  it  appeared  that  the  estate  consisted 
chiefly  of  bonds,  and  that  the  testatrix's 
original  intention  was  to  give  wearing  apparel 
only  to  A,  it  was  held  that  the  word  movables 
must  be  taken  in  its  usual  and  common  ac- 
cepiance;  and  that  it  did  not  embiac  •  the  choses 
in  action.  Jackson  v.  Vanderspreigle,  2  Dall. 
(Pa.)  142. 

Same  —  Indoor  Movables.  —  In  Penniman  v. 
French,  17  Pick.  (Mass.)  404.  it  was  held  that 
the  words  "  indoor  movables  "  in  a  bequest 
did  not  include  promissory  notes,  though  the 
court  seemed  to  be  of  the  opinion  that  the 
word  movables  would  have  included  such 
notes. 

Crops.  —  In  Hardeman  v.  State,  16  Tex.  App. 
1,  49  Am.  Rep.  821,  i(  was  held  that  the  grow- 
ing and  unripe  crops  were  not  movable  prop- 
erty. Texas,  etc.,  R.  Co.  v.  Anderson  (Tex. 
App.  1884)  19  Cent.  L.  J.  316.  See  also  the 
title  Crops,  vol.  8,  p.  301. 

Money  is  a  movable.  Swinfen  v.  Swinfen, 
29  Beav.  207. 

Stock, —  In  Steignes  v.  Steignes,  Mosely, 
296.  where  the  testator  gave  to  his  wife,  be- 
sides all  his  movables,  plate,  jewels,  pictures, 
linen,  etc.  (except  three  books  of  minature  and 
his  whole  library),  six  thousand  pounds  South 
Sea  stock,  Sir  J.  Jekyll,  M.  R.,  said  that  by 
the  bequest  of  six  thousand  pounds  stock, 
besides  all  his  movables,  the  testator  had 
shown  that,  in  his  understanding  of  the 
word,  movables  would  not  comprehend  «;lock. 
The  consequence  was  that  though  the  word,  if 
unrestrained  by  the  context,  would  take  in  the 
whole  purely  personal  estate,  yet  here  it  must 


be  confined  to  corporeal  movables,  to  the  ex- 
clusion of  all  matters  of  a  like  nature  with  the 
stock.  Moreover,  the  testator  had  given  away 
his  debts  in  another  clause. 

Movable  Property  of  Railroad.  —  By  the  mov- 
able property  of  a  railroad  "  is  plainly  meant 
such  property  as  in  its  ordinary  use  is  taken 
from  one  part  of  the  line  to  another;  such  as 
cars,  locomotives,  and  their  attachments  and 
usual  accompaniments."  Ohio,  etc.,  R.  Co. 
v.  Weber,  96  111.  448. 

1.  Moving.  —  A  statute  provided  that  all  belt- 
ing, shafting,  gearing,  fly  wheels,  drums,  and 
other  moving  parts  of  the  machinery  in  a  fac- 
tory should  be  guarded.  It  was  held  that  the 
word  moving  was  used  in  its  transitive  sense 
and  signified  "  propelling,"  and  that  no  duty 
was  imposed  by  the  section  upon  owners  of 
sawmills  to  guard  the  saws  which  are  propelled 
by  the  moving  parts  of  the  machinery.  Hamil- 
ton v.  Groesteck,  10  Can.  L.  T.  97. 

2.  Elberson  v.  Richards,  42  N.  J.  L.  69; 
Schmidt  v.  Thomas,  33  111.  App.  112. 

Mrs. —  Married  Woman.  —  In  Ballard  v.  St. 
Albans  Advertiser  Co.,  52  Vt.  327,  it  was  held 
that  the  title  of  Mrs.  placed  before  the  plain- 
tiff's name  in  a  writ  raises  no  general  legal 
presumption  of  disability  to  sue,  even  if  it 
appears  that  the  suit  is  brought  to  recover  for 
the  services  of  a  minor  son. 

3.  Thurman  v.  State,  18  Ala.  278;  Linton  v. 
State,  88  Ala.  219.  See  also  People  v.  Hall,  4 
Cal.  404. 

4.  Medway  v.  Natick,  7  Mass.  88. 

5.  Medway  v.  Natick,  7  Mass.  88;  Gray  f. 
State,  4  Ohio  353. 

6.  State  v.  Davis,  2  Bailey  L.  (S.  Car.)  558; 
State  v.  Hayes,  1  Bailey  L.  (S.  Car.)  275;  State 
v.  Scott,  1  Bailey  L.  (S.  Car.)  270. 

In  its  strict  technical  meaning  a  mulatto  is 
a  half  negro;  that  is,  the  offspring  of  a  con- 
nection between  a  full-blooded  negro  and  a 
white,  but  it  sometimes  has  a  broader  mean- 
ing, embracing  persons  belonging  to  the  negro 
race  who  are  of  an  intermixture  of  the  white 
and  negro  blood,  without  regard  to  grades. 
Daniel  v.  Guy,  19  Ark.  121. 

In  Felix  v.  State,  18  Ala.  726,  it  was  said: 
"  In  the  case  before  us  the  deceased  is  de- 
scribed as  a  free  negro.  The  word  '  negro,' 
meaning  a  black  man  descended  from  the 
black  race  of  Southern  Africa,  is  not  under- 
stood in  common  parlance  to  mean  a  mulatto, 
and  our  staiutes  seem  to  take  the  distinction 
bjiween.  We  do  not  think  a  bright  mulatto, 
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MULES. —  See  note  I. 

MULTIFARIOUSNESS.    (Seethe  title  Multifariousness  and  Misjoinder 

(in  Equity),  14  Encyc.  of  Pl.  and  Pr.  194.) — Multifariousness  is  the 
improperly  joining  in  one  bill  distinct  and  independent  matters,  and  thereby 
confounding  them;  as,  for  example,  the  uniting  in  one  bill  of  several  matters 
perfectly  distinct  and  unconnected  against  one  defendant,  or  the  demand  of 
several  matters  of  a  distinct  and  independent  nature  against  several  in  the 
same  bill.  What  is  more  familiarly  meant  by  multifariousness  as  applied  to  a 
bill  is  that  a  party  is  brought  as  a  defendant  upon  a  record  with  a  large  portion 
of  which,  and  of  the  case  made  by  which,  he  had  no  connection  whatever.' 

MULTIPLE.  — This  term  may  be  understood  in  a  restricted  sense  so  as  to 
comprehend  only  multiples  numerically  expressed,  such  as  ten  pounds,  one 
hundred  pounds,  etc.;  or  generally,  all  multiples,  however  expressed,  such  as 
a  stone,  a  hundred  weight,  a  ton,  or  any  other  weight,  such  as  a  "  weigh,"  a 
"  tod,"  or  a  "  hobbet,"  supposing  these  words  to  be  in  use  for  expressing 
multiples  of  the  pound  avoirdupois.3 

MULTITUDE.  (See  also  Mob,  ante;  RlOT.)  —  Three  persons  only  do  no 
constitute  the  "multitude"  or  "unusual  number"  spoken  of  in  the  books 
which  of  itself  tends  to  excite  terror."* 

MUNICIPAL  —  MUNICIPALITY.  (See  also  the  title  MUNICIPAL  COR- 
PORATIONS, post.)  —  "  Municipal"  has  been  defined  as  that  which  belongs  to 
a  corporation  or  a  city,  including  laws  by  which  a  particular  district,  com- 
munity, or  nation  is  governed.  The  word  is  sometimes  used  so  as  to  mean 
local,  particular,  independent.5  It  is  also  defined  as  pertaining  to  local 
self-government,  or  corporate  government  of  a  city  or  town.6 

A  Municipality  is  defined  as  a  body  formed  by  the  incorporation  of  the  inhabi- 
tants of  a  particular  place  or  district,  established  to  assist  in  the  civil  govern- 
ment of  the  state  by  the  exercise  of  subordinate  specified  powers  of  legislation 
and  regulation  with  respect  to  local  and  internal  concerns.7 


as  the  deceased  was  shown  to  have  been,  fills 
the  description  of  a  negro." 

But  in  Linton  v.  Slate,  88  Ala.  219,  it  was 
said:  "And  a  conviction  had  on  proof  that 
one  of  the  parties  was  a  mulatto  would  not  be 
bad  for  variance,  since  mulatto  and  '  negro  ' 
are  interchangeable  terms  throughout  I  his 
body  of  laws." 

1.  Cattle.  —  See  Cattle,  vol.  5,  p.  771. 
Horses.  —  That  the  term  "  horses"  includes 

mules,  see  Davis  v.  Collier,  13  Ga.  491. 

2.  Multifariousness  —  England.  — Campbell  v. 
Mackay,  1  Myl.  &  C.  617. 

United  States.  —  Haines  v.  Carpenter,  1 
Woods  (U.  S.)  267;  Kilgour  v.  New  Orleans 
Gas  Light  Co.,  2  Woods  (U.  S.)  148;  Copen  v. 
Flesher,  1  Bond  (U.  S.)444. 

Arizona. —  Henshaw  v.  Salt  River  Valley 
Canal  Co.,  (Ariz.  1898)54.  Pac.  Rep.  577. 

New  Jersey. —  Schlicher  v.  Vogel,  59  N.  J. 
Eq.  351-  ' 

Pennsylvania.  —  Sheriff  v.  Globe  Oil  Co.,  I 
Brews.  (Pa.)  491. 

South  Carolina.  —  Barkley  v.  Barkley,  14 
Rich.  Eq.  (S.  Car.)  22. 

Virginia.  —  Dunn  v.  Dunn,  26  Gratt.  (Va.) 
295. 

Wisconsin.  —  Bassett  v.  Warner,  23  Wis.  684. 
See  also  Story's  Eq.  PI.  (10th  ed.),  §§  271, 
279,  280. 

3.  Giles  v.  Jones,  24  L.  J.  Exch.  261,  11 
Exch .  393. 

4.  Multitude.  —  Pike  v.  Witt,  104  Mass.  597. 
"  A  multitude  here  spoken  of  (as  some  have 


said)  must  be  ten  or  more.  Multitudinem 
decent  faciunt.  And  so  (say  they)  it  is  said  de 
grege  hominum.  But  I  could  never  read  it  re- 
strained by  the  common  law  to  any  certain 
number,  but  left  to  the  discretion  of  the 
judges."    Co.  Litt.  257(7. 

5.  Horton  v.  Mobile  School  Com'rs,  43  Ala. 
607. 

6.  Municipal.  —  Cent.  Diet.  [  followed in  In  re 
Werner,  129  Cal.  573];  Slate  v.  Denny,  118 
Ind.  402. 

"  The  words  '  political,'  municipal,  and 
'  public,'  when  applied  to  corporations,  are 
used  in  a  synonymous  sense."  Winspear  v. 
District  Tp.,  37  Iowa  544. 

No  Technical  Meaning.  —  In  Kent  County 
Agricultural  Soc.  v.  Houseman,  81  Mich.  615, 
it  was  said:  "  The  authorities  are  numerous 
that  the  word  municipal  has  not  a  well-defined 
and  technical  meaning,  and  must  be  construed 
with  reference  to  the  evils  to  be  prevented, 
and  the  purposes  to  be  accomplished,  the 
history  of  the  provision  of  the  constitution  in 
which  it  is  used,  and  the  practical  construc- 
tion that  has  been  placed  upon  it."  See  also 
Horton  v.  Mobile  School  Com'rs,  43  Ala.  606; 
Dillard  v.  Webb,  55  Ala.  474. 

7.  Municipality.  —  Reid  v.  Wiley,  46  N.  J.  L. 
474- 

"A  municipality  is  a  public  corporation 
created  for  governmental  purposes  and  ha  ving 
local  powers  of  legislation  and  self-govern- 
ment; such,  for  instance,  as  an  incorporated 
town  or  city."  Memphis  Trust  Co.  v.  Board 
0S0  Volume  XX. 


Definition. 


MUNICIPAL  — 


MUNICIPALITY. 


Definition. 


of  Directors,  (Ark.  1901)  62  S.  W.  Rep.  902. 
Sec  also  Heller  v.  Stremmel,  52  Mo.  309. 

In  Durach's  Appeal,  62  Pa.  St.  493,  it  was 
said:  "  Municipalities,  such  as  counties, 
cities,  and  boroughs,  are  public  corporations 
created  by  the  government  for  political  pur- 
poses." 

Municipality  and  Municipal  Corporations  Dis- 
tinguished.—  See  Districi  Tp.  v.  Frahm,  102 
Iowa  6. 

"A  municipality  is  defined  to  be  '  a  city,  a 
municipal  corporation.'  "  Fitzgerald  v. 
Walker,  55  Ark.  156,  quoting  And.  L.  Diet. 

Municipal  Affairs.  —  The  Constitution  of  Cali- 
fornia provided  that  cities  and  towns  should 
be  controlled  by  general  laws,  "except  in  mu- 
nicipal affairs."  It  was  held  that  municipal 
affairs  as  thus  used  referred  to  the  iniernal 
business  affairs  of  the  municipality,  and  that 
the  election  of  a  board  of  freeholders  to  frame 
a  charter,  and  the  election  at  which  the  vote 
was  had  to  confirm  the  charter,  were  not  mu- 
nicipal affairs  within  the  meaning  of  the  con- 
stitution    Fragley  v.  Phelan,  126  Cal.  383. 

Municipal  Assessments,  —  Seethe  title  Special 
or  Local  Assessments. 

Municipal  Assembly.  —  Of  the  meaning  of  this 
term  in  the  charter  of  the  city  of  New  York 
the  court  said:  "  We  think  that  the  words 
'  municipal  assembly,'  found  so  frequently  in 
the  new  charter,  were  employed  in  section  73 
to  designate  the  aldermen,  common  council, 
or  governing  body  having  the  power  to  deal 
with  the  subject-matter  of  the  restriction  prior 
to  the  date  when  the  new  government  was  to 
go  into  full  operation,  and,  therefore,  that  the 
restriction  applied  to  the  board  of  aldermen  of 
Brooklyn  when  tne  resolution  in  question  was 
adopted. "  Blaschko  v.  Wurster,  156  N.  Y. 
442. 

Munioipal  Authorities.  —  The  charter  of  New 
York  made  the  consent  of  the  municipal 
authorities  a  condition  precedent  to  the  laying 
of  ga;  mains  through  the  streets  of  the  munici- 
pality. It  was  held  that  by  municipal 
authorities  the  municipal  assembly  was 
meant,  and  not  the  department  of  highways. 
Ghee  v.  Northern  Union  Gas  Co.,  158  N.  Y. 
510,  reversing  34  N.  Y.  App.  Div.  55  r. 

Same  —  Selectmen.  —  A  statute  prohibited  all 
licensed  vendors  of  liquors  from  keeping  open 
their  places  between  eleven  o'clock  at  night 
and  five  the  following  morning,  but  provided 
that  the  towns,  or  the  municipal  authorities 
of  any  city,  borough,  or  town,  might  fix  the 
time  of  closing  at  any  hour  not  later  than 
twelve  o'clock.  It  was  held  that  by  the 
municipal  authorities  of  a  town  were  meant 
the  selectmen  of  a  town.  State  v.  Hellman, 
56  Conn.  [90. 

Municipal  Claims.  —  In  Philadelphia  v.  Scott, 
72  Pa.  St.  97,  it  was  held  that  a  statute  re- 
pealing the  laws  requiring  advertisement  of 
municipal  claims  did  not  apply  to  registered 
taxes. 

Municipal  Law.  —  See  Law.  vol.  iS,  p.  569. 

Municipal  Purposes.  —  In  State  v.  Leffingwell, 
54  Mo.  458,  it  was  held  that  a  corporation  for 
municipal  purposes,  as  contemplated  by  the 
Missouri  Constitution,  was  either  a  munici 
pality,  such  as  a  city  or  town  created  especially 
for  local  self-government,  with  delegated  leg- 
islative powers,  or  it  might  be  a  subdivision 


of  the  state  for  government  purposes,  such  as 
a  county,  a  school  or  road  district,  etc.,  but  it 
must  embrace  some  of  the  functions  of  gov- 
ernment, local  or  general,  and  no  corporation 
not  exclusively  designed  for  this  end  could  be 
properly  denominated  a  municipal  corporation. 
Thus,  it  was  held  (hat  where  a  district  outside 
of  the  city  of  St.  Louis  was  incorporated  and 
commissioners  were  cteated  under  it  for  the 
purpose  of  establishing  a  forest  park,  the  cor- 
poration was  not  for  municipal  purposes. 

Municipal  Courts.  —  In  Meagher  v.  Storey 
County,  5  Nev.  244,  it  was  held  that  the  words 
"  municipal  purposes  only,"  as  used  in  a  pro- 
vision establishing  m  unicipal  courts,  restricttd 
the  jurisdiction  to  be  exercised  by  such  courts 
to  such  matters  as  related  to  the  affairs  of  the 
incorporated  cities  or  towns  where  alone  they 
were  authorized  to  be  established. 

Municipal  Regulations. —  In  Rutherford  v. 
Swink,  96  Tenn.  567,  it  was  said  that  "  the 
terms  '  by-laws,  ordinances,  and  municipal 
regulations  '  have  substantially  the  same 
meaning." 

Municipal  Taxes.  —  A  by-law  of  a  state  ex- 
empted a  railroad  company  from  "  all  munici- 
pal taxes,  rales,  and  levies,  and  assessments 
of  every  nature  and  kind."  It  was  held  that 
this  exemption  applied  to  school  taxes.  The 
court  said:  "But  we  much  prefer  to  rest  our 
judgment  upon  the  main  ground  that  munici- 
pal taxes  include  school  taxes."  Canadian 
Pac.  R.  Co.  v.  Winnipeg,  30  Can.  Sup.  Ct.  558, 
reversing  12  Manitoba  581.  See  also  the  title 
Taxation. 

Municipal  Year.  —  One  whole  year  in  a  stat- 
ute prescribing  a  term  of  office  must  be  under- 
stood to  be  a  political  or  rather  a  municipal 
year,  namely,  from  the  lime  the  officer  is 
chosen  until  a  new  choice  takes  place,  at  the 
next  annual  meeting  for  the  choice  of  town 
officers,  which  may  sometimes  exceed  and 
sometimes  fall  short  of  a  calendar  year." 
Paris  v.  Hiram,  12  Mass.  265. 

Board  of  Improvement.  —  In  Fitzgerald  v. 
Walker,  55  Ark.  156,  it  was  held  that  a  board 
of  improvement  was  not  a  municipality. 

County. — A  county  held  to  be  included  in 
the  term  municipality.  Thompson  v.  Alameda 
County,  in  Cal.  555. 

Improvement  District.  —  Improvement  district 
not  a  municipality .  Fitzgerald  v.  Walker,  55 
Ark.  148. 

Levee  District.  —  In  Memphis  Trust  Co.  v. 
Board  of  Directors,  (Ark.  1901)  62  S.  W.  Rep. 
903,  it  was  held  that  neither  the  St.  Fianci  - 
levee  district  nor  its  board  of  directors  was  a 
municipality  within  the  provision  of  the  Con 
stitution  of  Arkansas,  prohibiting  a  munici- 
pality from  issuing  any  interest-beating  evi- 
dences of  debt. 

School  District.  —  A  school-district  township 
was  held  not  to  be  a  municipality  within  a 
statute  which  provided  that  one  half  of  the 
tax  levied  and  collected  on  saloons  under  the 
act  should  be  paid  over  by  the  county  treas- 
urer to  the  municipality  in  which  the  business 
was  conducted.  District  Tp.  v.  Frahm,  102 
Iowa  5. 

Township.  —  Township  embraced  by  the  term 
municipality.     Reid      Wiley,  46  N.J.  L.  474. 

But  see  Dell  Rapids  ?>.  Irving,  7  S.  Dak.  316, 
and  the  title  Towns  and  Townships. 
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By  Briscoe  Baldwin  Clark. 

I.  Scope  of  Title,  1083. 

II.  Power  of  Legislature  to  Authorize  Municipal  Aid,  1084. 

1.  In  General — Public  Purposes,  1084. 

2.  What  Constitutes  a  Public  Purpose  or  Enterprise,  1084. 

a.  In  General,  1084. 

b.  Encouragement  of  Private  Ma?iu factories,  1084. 

c.  Rebuilding  Cities  in  Case  of  Eire,  1084. 

d.  Aid  to  Farmers  to  Cultivate  land,  1085. 

e.  Improvement  of  Streams  to  Secure  Water  Power,  1085. 

f.  Gristmills,  1085. 

g.  Institutions  of  Learning  and  Charitable  Institutions,  1085. 
//.  Improving  Navigability  of  Rivers,  1085. 

i.  Turnpikes,  Plankroads,  and  Canals,  1086. 
j.  Railways,  1086. 

(1)  General  Rule,  1086. 

(2)  Minority  Rulings,  1087. 

(3)  Territories,  1088. 

(4)  School  Districts,  1088. 

(5)  Railroads  Located  Out  of  State  or  Limits  of  Municipality, 

1089. 

(6)  Railroads  Constructed  and  Equipped,  1089. 

(7)  Assent  of  Voters  or  Taxpayers,  1089. 

(8)  Compelling  Aid  by  Municipal  Corporations,  1089. 
k.  Agricultural  Societies,  1089. 

3.  Express  Constitutional  Restrictions  on  Power  of  Legislature,  1089. 

a.  In  General,  1089. 

b.  "Loan  of  Credit,"  1090. 

c.  uAid,"  1090. 

d.  Aid  to  Raihvays,  1091. 

e.  Restriction  upon  Granting  Aid  by  State,  1092. 

f.  Retroactive  Effect  of  Constitutional  Provisions,  1093. 

g.  Saving  Clause  in  Illinois  Constitution,  1093. 

III.  Grant  and  Repeal  of  Power,  1094. 

1.  How  Power  May  Be  Granted,  1094. 

a.  In  General,  1094. 

b.  Curative  Acts,  1094. 

2.  Repeal  of  Power,  1095. 

a.  In  General,  1095. 

b.  Effect  of  Constitutional  Amendments  upon  Prior  Legislation,  1096. 

IV.  Construction  of  Legislative  Grants  of  Power,  1097. 

1.  Implied  Power,  1097. 

2.  Constitutional  and  Statutory  Restrictions,  1098. 

3.  Statutes  to  Be  Strictly  Construed,  1098. 

4.  Express  Restrictions  upon  Power  of  Newly  Organized  Counties,  1098. 
•  5.  Construction  of  Particular  Statutes,  1099. 

a.  In  General,  1099. 

b.  Construction  of  Statutes  with  Regard  to  Particular  Municipalities, 

1099. 

c.  Construction  of  Statutes  with  Regard  to  Object  of  Aid,  1099. 

(1)  In  General,  1099. 
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(2)  Railroads  Running  "to"  "from,"  "through"  Qt  "near" 

Municipality,  1100. 

(3)  De  Facto  Railway  Corporations,  not. 

(4)  "  Roads,"  1 10 1. 

(5)  " Internal  Improvements,"  1101. 

(6)  "Public  Improvements  "  —  "  Public  Purpose  "  1 102. 

(7)  "Extraordinary  or  Special  Purpose,"  1102. 

d.  Construction  of  Statutes  with  Regard  to  Character  of  Aid  Author- 

ized, 1 102. 

e.  Restrictions  on  Amount  of  Aid,  1103. 

V.  Exercise  of  Power  by  Municipality,  i  i  04. 
VI.  Payment  of  Subscriptions  and  Donations,  i  105. 
VII  Assent  of  Electors  or  Taxpayers,  i  107. 

1.  Necessity  for,  1107. 

2.  Petition  by  Taxpayers,  1107. 

3.  Election  to  Determine  Assent  of  Electors  and  Taxpayers,  n  08. 

a.  In  General,  1108. 

b.  Petition  or  Application  for  Election,  1109. 

c.  Call  or  Order  for  Election,  1109. 

d.  Proposition  Submitted  to  Vote,  11 10. 

e.  At  What  Elections  Question  to  Be  Submitted,  mi. 

f.  Qualification  of  Voters,  mi. 

g.  Registration  of  Voters,  1 1 1 1 . 
//.  Form  of  Ballots,  1 1 1 2. 

i.  Notice  of  Election,  n  12. 
/.  Vote  Required  to  Carry  Proposition,  11 12. 
k.  Determining  Result  of  Election,  11 12. 
/.  Contesting  Election,  1113. 
m.  Effect  of  Bribery  and  Corrupt  Practices,  11 13. 
n.  Extent  of  Authority  Conferred  by  Election,  11 14. 
o.  Second  Election,  1114. 

VIII.  When  Right  of  Company  Becomes  Effective,  1114. 

IX.  Transfer  and  Assignment  of  Grants  of  Aid,  1 1 15. 

X.  Release  of  Municipality  from  Liability  on  Subscriptions,  i  i  16. 

XI.  Rights  and  Liabilities  of  Municipality  as  Stockholder,  1117. 
XII.  Rights  of  Taxpayers  to  Stock,  1117. 

XIII.  Conditional  Grants  of  Aid,  1118. 

1.  Power  of  Municipality  to  Impose  Conditions,  11 18. 

2.  Performance  of  Conditions,  11 19. 

a.  In  General,  1119. 

b.  Time  of  Performance,  1120. 

c.  Construction  of  Particular  Conditions,  1 1 20. 

(1)  Right  to  Aid  Made  Dependent  on  Work  in  Construction  of 

Railway,  1 1 20. 

(2)  Conditions  ivith  Regard  to  Location  of  Railway,  1121. 

(3)  Condition  as  to  Completion  and  Operation  of  Railway,  1121. 

d.  Remedy  of  Municipality  to  Compel  Performance,  1121. 

XIV.  Remedy  of  Taxpayers  in  Case  of  Unauthorized  Grants  of  Aid,  1122. 


CROSS-REFERENCES. 

See  also  the  title  MUNICIPAL  CORPORATIONS,  post,  and  references  there  given. 

I.  Scope  of  Title. — The  term  "  municipal  aid  "  as  used  in  this  title  includes 
both  donations  and  loans  of  credit  by  municipal  and  ^^^/-municipal  corpora- 
tions to  individuals  and  private  corporations,  and  subscriptions  by  municipal 
corporations  to  the  stock  of  private  corporations.    Municipal  aid  by  way  of 
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municipal  subscription  to  the  stock  of  private  corporations  has  been  almost 
universally  adopted  in  the  United  States  as  an  appropriate  means  of  granting 
aid  to  private  corporations  engaged  in  the  promotion  of  some  enterprise  of 
public  interest,  such  as  the  construction  of  railways,  etc. 

II.  Power  of  Legislature  to  Authorize  Municipal  Aid  —  1.  In  General 
—  Public  Purposes. — -As  the  funds  of  a  municipal  corporation  are  raised 
by  taxation,  the  power  of  the  legislature  to  authorize  such  a  corporation  to 
incur  indebtedness  or  to  expend  its  funds  for  the  purpose  of  aiding  individ- 
uals or  individual  enterprises  depends  upon  the  fundamental  question  whether 
the  corporation  could  be  authorized  to  levy  a  tax  for  the  purpose  of  liquidat- 
ing the  indebtedness  to  be  incurred  or  could  have  levied  a  tax  for  the  pur- 
pose of  the  expenditure  proposed.1  Therefore,  as  the  power  of  taxation  is 
limited  to  taxation  for  public  purposes,2  the  legislature  has  no  power  to 
authorize  a  municipal  corporation  to  lend  its  aid  to  private  as  distinguished 
from  public  enterprises,  and  thereby  incur  an  indebtedness  which  may  necessi- 
tate the  exercise  of  the  power  of  taxation  to  liquidate.3  If  municipal  corpo- 
rations have  a  fund  out  of  which  they  can  pay  the  debts  which  they  contract, 
it  may  be  within  the  power  of  the  legislature  to  authorize  them  to  use  such 
fund  in  aid  of  projects  strictly  private  or  personal  but  which  would  in  a 
secondary  manner  contribute  to  the  public  good.4 

2.  What  Constitutes  a  Public  Purpose  or  Enterprise  —  a.  In  General.  — 
The  promotion  of  the  interests  of  individuals,  either  in  respect  of  property  or 
of  business,  although  it  may  result  incidentally  in  the  advancement  of  the 
public  welfare,  is  in  its  character  essentially  a  private  and  not  a  public  object. 
However  certain  and  great  the  resulting  good  to  the  general  public,  it  does 
not,  by  reason  of  its  comparative  importance,  cease  to  be  incidental.  The 
incidental  advantage  to  the  public  which  results  from  the  promotion  of  private 
interests  and  the  prosperity  of  private  enterprises  or  business  does  not  justify 
their  aid  by  the  use  of  public  money,  raised  by  taxation,  or  for  which  taxation 
may  become  necessary.5 

b.  Encouragement  of  Private  Manufactories.  —Thus,  though  the 
establishment  of  private  manufactories  is  of  unquestionable  benefit  to  a  com- 
munity, still  these  are  considered  private  enterprises  within  the  meaning  of 
the  rule  which  prohibits  the  legislature  from  authorizing  a  municipal  cor- 
poration to  lend  its  aid  to  further  private  enterprises.® 

c  Rebuilding  Cities  in  Case  of  Fire.  —  The  rebuilding  of  a  section 
of  a  city  destroyed  by  fire  is  not  a  public  purpose  for  which  the  legislature 

1.  Power  of  Taxation  as  Basis.  —  Citizens'  (U.S.)  655;  Parkersburg  v.  Brown,  106  U.S. 
Sav.,  etc.,  Assoc.  v.  Topeka,  20  Wall.  (U.  S.)  487;  Cole  v.  La  Grange,  113  U.  S.  1,  affirming 
655;  Sutherland-lnnes  Co.  v.  Evart,  (C.  C.  A.)  19  Fed.  Rep.  871;  Sutherland-Innes  Co.  v. 
86  Fed.  Rep.  597;  Lowell  v.  Boston,  in  Mass.  Evart,  86  Fed.  Rep.  597,  58  U.  S.  App.  335; 
454,  15  Am.  Rep.  39.  Commercial  Nat.  Bank  v.  lola,  2  Dill.  (U.  S.) 

2.  See  the  title  Taxation.  353;  Citizens'  Sav.  Assoc.  v.  Topeka,  3  Dill. 

3.  Aid  to  Private  Enterprises  Prohibited.  —  Cole  (U.  S.)  376. 

v.  La  Grange,  19  Fed.  Rep.  871;  Mather  v.  Ot-         Illinois.  —  English  v.  People,  96  111.  566. 
tawa,  114  111.  659;  Casey  v.  People,  132  111.  546;         Kansas.  — Commercial  Nat.  Bank  p.  lola,  9 

Allen  v.  Jay,  60  Me.  124,  ri  Am.  Rep.  185;  Kan.  689;  Central  Branch  Union  Pac.  R.  Co. 

Lowell  v.  Boston,  in  Mass.  454,  15  Am.  Rep.  v.  Smith,  23  Kan.  745. 

39.  Maine. — Allen  v.  Jay,  60  Me.  124,  11  Am. 

4.  Citizens'  Sav.,  etc.,  Assoc.  v.  Topeka,  20  Rep.  185. 

Wall.  (U.  S.)  655.  Nebraska.  —  Getchell   v.  Benton,  30  Neb. 

5.  Incidental  Benefits  to  Public  Immaterial.  —  870. 

Citizens'  Sav.,  etc.,  Assoc.  v.  Topeka,  20  Wall.         New  York.  —  Weismer  v.  Douglas,  64  N.  Y. 

(U.  S.)  655;  Parkersburg  v.  Brown,  106  U.  S.  91,  21  Am.  Rep.  586;  Matter  of  Eureka  Basin 

487;   Eufaula  v.  McNab,  67  Ala.  588,  42  Am.  Warehouse,  etc.,  Co.,  96  N.  Y.  42. 

Rep.  118;  Lowell  v.  Boston,  in  Mass.  454,  15         Ohio.  —  Kissell  v.  Columbus  Grove,  11  Ohio 

Am.  Rep.  39;  Weismer  v.  Douglas,  64  N.  Y.  Dec.  (Reprint)  501,  27  Cine.  L.  Bui.  183. 

91,  21  Am.  Rep.  586;  Feldman  v.  Charleston,         See  also  Bissell  v.  Kankakee,  64  111.  249,  16 

23  S.  Car.  57,  55  Am.  Rep.  6.  Am.  Rep.  554;  People  v.  Batchellor,  53  N.  Y. 

6.  Private  Manufactories  —  Unite,!  States. —  128,  13  Am.  Rep.  480,  per  Grover,  J.;  Kerr  v. 
Citizens'  Sav.,  etc.,  Assoc.  v.  Topeka,  20  Wall.  Corry  105  Pa.  St.  282. 
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may  authorize  the  city  to  lend  its  aid  to  the  individuals  whose  property  has 
been  destroyed.1 

d.  Aid  to  Farmers  to  Cultivate  Land.  —  The  grant  of  aid  to  farmers 
by  furnishing  seed  to  those  who  are  unable  to  procure  it  on  account  of  their 
destitute  condition  has  been  held  in  Kansas,  in  a  well-considered  opinion,  to 
be  for  a  private  purpose,  and  the  legislature  to  be  without  the  power  to  con- 
fer on  a  municipal  corporation  the  power  to  grant  such  aid.3  In  Nebraska, 
however,  the  power  of  the  legislature  to  authorize  a  county  to  issue  bonds 
to  raise  money  for  the  purpose  of  purchasing  seed  grain  to  be  distributed 
amongst  farmers  has  been  upheld;3  and  in  North  Dakota  a  similar  statute 
has  been  upheld  as  being  for  the  "  necessary  support  of  the  poor  "  within  the 
meaning  of  such  phrase  in  the  exception  to  the  constitutional  provision  pro- 
hibiting counties  from  granting  aid  to  individuals  and  associations.4 

e.  Improvement  of  Streams  to  Secure  Water  Power. — The 
improvement  of  streams  to  secure  water  power,  where  the  person  improving 
the  stream  has  exclusive  control  over  the  use  and  disposal  of  the  power 
secured  by  the  improvement,  has  been  held  to  be  a  private  purpose  or  enter- 
prise within  the  meaning  of  the  rule  in  question.5 

f.  GRISTMILLS.  —  Gristmills  which  are  run  by  water  and  which  grind  for  toll, 
and  which  are  subject  to  the  control  of  the  legislature,  have  been  considered 
public  enterprises  so  as  to  authorize  the  legislature  to  empower  municipal 
corporations  to  aid  in  their  construction,6  and  the  same  has  been  held  true 
with  regard  to  steam  gristmills.  7 

g.  INSTITUTIONS  OF  LEARNING  AND  CHARITABLE  INSTITUTIONS.  —  Insti- 
tutions of  Learning,  where  established  and  governed  by  the  will  solely  of  private 
individuals,  are  considered  by  the  better  authority  as  private  enterprises.8 
Where,  however,  such  institutions  are  subject  to  the  public  control,  though 
not  in  the  full  sense  public  institutions,  they  are  considered  public  enterprises, 
and  the  legislature  may  authorize  municipalities  to  grant  aid  to  them.9 

Charitable  Institutions.  —  In  the  absence  of  express  constitutional  restrictions 
the  legislature  may  authorize  municipal  corporations  to  grant  aid  to  private 
charitable  institutions  for  the  relief  of  the  poor  and  destitute,10  but  an  express 
constitutional  provision  against  the  grant  of  aid  to  "  any  corporation,  associ- 
ation, institution,  or  individual  "  would  include  the  grant  of  aid  to  a  hospital 
or  similar  charitable  institution.11 

h.  Improving  Navigability  of  Rivers. — The  improvement  of  the 
navigability  of  a  river  is  a  public  purpose,  and  the  legislature  may  authorize 
a  municipal  corporation  to  lend  its  aid  to  a  corporation  formed  for  such 
object.18 

1.  Rebuilding  Cities  in  Case  of  Fire.  —  Lowell  Whipple,  24  Wis.  350,  1  Am.  Rep.  187.  See 
v.  Boston,  in  Mass.  454,  15  Am.  Rep.  39;  Feld-  also  Jenkins  v.  Andover,  103  Mass.  94.  Com- 
man  v.  Charleston,  23  S.  Car.  57,  55  Am.  pare  State  v.  Maryland  Institute,  87  Md.  643; 
Rep.  6.  Hanscom  v.  Lowell,  165  Mass.  419. 

2.  Aid  to  Farmers  in  Cultivation  of  Land. —  9.  Mertick  v.  Amherst,  12  Allen  (Mass.)  500; 
State  v.  Osawkee  Tp.,  14  Kan.  418,  19  Am.  East  Tennessee  University  v.  Knoxville,  6 
Rep.  99.  Baxt.  (Tenn.)  166. 

3.  In  re  House  Roll  No.  284,  31  Neb.  505.  Bonds  of  a  county  executed  under  legisla- 

4.  State  v.  Nelson  County,  I  N.  Dak.  88,  26  tive  authority  in  consideration  of  the  location 
Am.  St.  Rep.  609.  of  the  state  university  in  the  county  are  valid. 

5.  Improving  Water  Power  of  Streams.  —  Ot-      Marks  v.  Purdue  University,  37  Ind.  155. 
tawa  v.  Carey,  108  U.  S.  no;  Coates  v.  Camp-         10.  Charitable  Institutions. — People  v.  Fitch, 
bell,  37  Minn.  498.    See  also  Mathers.  Ottawa,      154  N.  Y.  14. 

114  111.  659;  Weismer  v.  Douglas,  64  N.  Y.  91,  11.  Wilkesbarre  City  Hospital  v.  Luzerne 
21  Am.  Rep.  586.    Compare  Traver  v.  Merrick      Couniv,  84  Pa.  Si.  55. 

County,  14  Neb.  327,  45  Am.  Rep.  in.  12.  Improving  Rivers  for  Navigation  —  Taylor 

6.  Gristmills.  —  Traver  v.  Merrick  County,  v.  Newberne,  2  Jones  Eq.  (55  N.  Car.)  141,  64 
14  Neb.  327,  45  Am.  Rep.  nr.  See  also  George  Am.  Dec.  566;  Goddin  v.  Crump,  8  Leigh  (Va.) 
v.  Cleveland,  53  Neb.  716.  120;  State  v.  Wirt  County  Ct.,  37  W.  Va.  808. 

7.  Burlington  Tp.  v.  Beasley,  94  U.  S.  310.  The  fact  that  the  place  where  the  improve- 

8.  Private  Institutions  of  Learning.  —  Curtis  v.     ment  of  the  river  begins  is  ten  miles  distant 
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i.  Turnpikes,  Plankroads,  and  Canals.  — Turnpikes,  plankroads,  and 
canals  are  considered  public  enterprises,  and  municipal  corporations  may  be 
authorized  by  the  legislature  to  grant  aid  to  companies  formed  for  their 
construction.1 

j.  Railways  —  (i)  General  Rule. — It  is  settled  by  the  great  weight  of 
authority  that  the  legislatures  of  the  several  states,  unless  restricted  by  some 
special  provision  in  their  constitutions,  may  confer  upon  municipal  bodies  the 
power  to  grant  aid  to  corporations  created  to  build  railways,  and  to  levy  the 
necessary  taxes  on  the  inhabitants  and  the  property  within  the  municipal 
limits,  subject  to  general  taxation,  to  enable  them  to  pay  the  debts  thus 
incurred.* 


from  the  site  of  the  municipal  corporation 
granting  the  aid  is  immaterial.  Taylor  v. 
Newberne,  2  Jones  Eq.  (55  N.  Car.)  141,  64  Am. 
Dec.  566. 

1.  Turnpikes,  Plankroads,  and  Canals  —  United 
States.  —  Mitchell  v.  Burlington,  4  Wall.  (U.  S.) 
270;  Lamed  v.  Burlington,  4  Wall.  (U.  S.)  275; 
Mygatt  v.  Green  Bay,  1  Biss.  (U.  S.)  292,  17 
Fed.  Cas.  No.  9,998;  Haag  v.  Rio  Grande 
County,  34  Fed.  Rep.  778. 

Alabama.  —  Wetumpka  v.  Winter,  29  Ala. 
651. 

Indiana.  —  Mt.  Vernon  v.  Hovey,  52lnd.  563. 

Kentucky.  —  Clay  v.  Nicholas  County  Ct.,  4 
Bush  (Ky.)  154;  Foreman  v.  Murphy,  7  Bush 
(Ky.)  304;  Winchester,  etc.,  Turnpike  Road  Co. 
v.  Clarke  County  Ct.,  3  Met.  (Ky.)  140;  South 
Fork  Turnpike  Road  Co.  v.  Casey  County  Ct., 
5  Ky.  L.  Rep.  243. 

Ohio.  —  Newark  v.  Elliott,  5  Ohio  St.  113. 

Pennsylvania.  —  Com.  v.  M'Williams,  II  Pa. 
St.  61;  Turnpike-road  Co.  v.  White  Deer,  7 
Pitsb.  Leg.  J.  (Pa.)  140. 

West  Virginia.  —  Slate  v.  Wirt  County  Ct., 
37  W.  Va.  808. 

2.  Aid  to  Railway  Companies  —  United  States. 
—  Talcott  v.  Pine  Grove,  1  Bench  &  Bar  N. 
S.  50,  affirmea  19  Wall.  (U.  S.)  666;  Rogers  v. 
Butlington,  3  Wall.  (U.  S.)  654;  Olcott  v.  Fond 
du  Lac  County,  16  Wall.  (U.  S.)678;  Taylor  v. 
Ypsilanti,  105  U.  S.  60;  New  Buffalo  v.  Cam- 
bria Iron  Co.,  105  U.  S.  73;  Queensbury  v. 
Culver,  19  Wall.  (U.  S.)  83;  Knox  County 
v.  Aspinwall,  21  How.  (U.  S.)  539;  Zabriskie  v. 
Cleveland,  etc.,  R.  Co.,  23  How.  (U.  S.)  381; 
Thomson  v.  Lee  County,  3  Wall.  (U.  S.)  327; 
Thompson  v.  Perrine,  103  U.  S.  806;  Quincy 
v.  Cooke,  107  U.  S.  549;  Rogers  v.  Keokuk, 
154  U.  S.  546;  Otoe  County  v.  Baldwin,  111  U. 
S.  1;  Northern  Pac.  R.  Co.  v.  Roberts,  42  Fed. 
Rep.  734;  Darlington  v.  Atlantic  Trust  Co.,  68 
Fed.  Rep.  849,  25  U.  S.  App.  354,  affirming 
Atlantic  Trust  Co.  v.  Darlington,  63  Fed.  Rep. 
76;  Chicago,  etc.,  R.  Co.  v.  Otoe  County,  16 
Wall.  (U.  S.)  667;  Harter  v.  Kernochan,  103  U. 
S.  562;  Bonham  v.  Needles,  103  U.  S.  648; 
Portsmouth  Sav.  Bank  v.  Yellow  Head,  3  Biss. 
(U.  S.)  474,  19  Fed.  Cas.  No.  11,296;  Pepper  v. 
Saline  County,  5  Dill.  (U.  S.)  270,  note,  19 
Fed.  Cas.  No.  10,972;  Gelpcke  v.  Dubuque,  1 
Wall.  (U.  S.)  175;  Bissell  v.  Jefferson  ville,  24 
How.  (U.  S.)  287;  Rock  Creek  Tp.  v.  Strong,  96 
U.  S.  271;  Tipton  County  v.  Rogers  Locomo- 
tive, etc.,  Works,  103  U.  S.  523. 

Alabama.  —  Stein  v.  Mobile,  24  Ala.  531; 
Gibbons  v.  Mobile,  etc.,  R.  Co.,  36  Ala.  410; 
Exp.  Selma,  etc.,  R.  Co.,  45  Ala.  696,  6  Am. 
Rep.  722;  Fielder  v.  Montgomery,  etc.,  R.  Co., 


51  Ala.  178;  Shinbone  v.  Randolph  County,  56 
Ala.  183;  Opelika  v.  Daniel,  59  Ala.  211. 

Arkansas.  —  Whitthorne  v.  Jett,  39  Ark.  143; 
English  v.  Chicot  County,  26  Ark.  454;  Chicot 
County  v.  Davies,  40  Ark.  200;  Hancock  v. 
Chicot  County,  32  Ark.  575. 

California.  —  Pattison  v.  Yuba  County,  13 
Cal.  175;  Hobart  v.  Butte  County,  17  Cal.  23; 
Robinson  v.  Bidwell,  22  Cal.  379;  Crosby  v. 
Lyon,  37  Cal.  242;  French  v.  Teschemaker, 
24  Cal.  518;  People  v.  Coon,  25  Cal.  635; 
People  v.  San  Francisco,  27  Cal.  655;  Stock- 
ton, etc.,  R.  Co.  v.  Stockton,  41  Cal.  147. 
'  Connecticut.  —  Bridgeport  v.  Housatonuc  R. 
Co.,  15  Conn.  475;  Savings  Soc.  v.  New  Lon- 
don, 29  Conn.  174. 

Florida.  —  Gotten  v.  Leon  County,  6  Fla.  610. 

Georgia.  —  Winn  v.  Macon,  21  Ga.  275;  Pow- 
ers v.  Dougherty  County,  23  Ga.  65. 

Illinois.  —  Prettyman  v.  Tazewell  County,  19 
111.  406,  71  Am.  Dec.  230;  Robertson  v.  Rock- 
ford,  21  111.  451;  Johnson  v.  Stark  County,  24 
111.  75;  Butler  v.  Dunham,  27  111.  474;  Keiths- 
burg  v.  Fiick,  34  111.  405;  Taylor  v.  Thomp- 
son, 42  111.  9;  Marshall  v.  Silliman,  61  111.  218; 
Richeson  v.  People,  115  111.  450;  Ryder  v. 
Alton,  etc..  R.  Co.,  13  111.  516;  Perkins  v. 
Lewis,  24  111.  208;  Clarke  v.  Hancock  County, 
27  111.  305;  Piatt  v.  People,  29  111.  54:  Wiley  v. 
Silliman,  62  111.  170;  Chicago,  etc.,  R.  Co.  v. 
Smith,  62  111.  268,  14  Am.  Rep.  99. 

Indiana.  —  Aurora  v.  West,  9  Ind.  74; 
Evansville,  etc.,  R.  Co.  v.  F.vansville,  15  Ind. 
395;  Bartholomew  County  v.  Bright,  18  Ind. 
93;  Thompson  v.  Peru,  29  Ind.  305;  Crawford 
County  v.  Louisville,  etc.,  R.  Co.,  39  Ind.  192; 
Sankey  v.  Terre  Haute,  etc.,  R.  Co.,  42  Ind. 
402;  Mt.  Vernon  v.  Hovey,  52  Ind.  563; 
Brocaw  v.  Gibson  County,  73  Ind.  543;  Ship- 
ley v.  Terre  Haute,  74  Ind.  297;  Pittsburgh, 
etc.,  R.  Co.  v.  Harden,  137  Ind.  486;  La 
Fayette,  etc.,  R.  Co  v.  Geiger,  34  Ind.  185. 

Kansas.  —  Burnes  v.  Atchison,  2  Kan.  454; 
Leavenworth  County  v.  Miller,  7  Kan.  479,  12 
Am.  Rep.  425;  State  v.  Nemaha  County,  7 
Kan.  542;  Morris  v.  Morris  County,  7  Kan. 
576;  Leavenworth,  etc.,  R.  Co.  v.  Douglas 
County,  18  Kan.  169. 

Kentucky.  —  Talbot  v.  Dent,  9B.  Mon.  (Ky.) 
526;  Mad'dox  v.  Graham.  2  Mel.  (Ky.)  56; 
Justices  v.  Paris,  etc.,  Turnpike  Co.,  11  B. 
Mon.  (Ky.)  143;  Slack  v.  Maysville,  etc.,  R. 
Co.,  13  B.  Mon.  (Ky.)  I ;  Shelby  County  Ct.  v. 
Cumberland,  etc.,  R.  Co.,  8  Bush  (Ky.)  209; 
Kentucky  Union  R.  Co.  v.  Bourbon  County, 
85  Ky.  9S;  Brown  v.  Tinsley,  14  Ky.  L.  Rep. 
745,  21  S.  W.  Rep.  535;  Louisville,  etc  ,  R.  Co. 
v.  Com.,  89  Ky.  531. 
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(2)  Minority  Rulings.  —  In  Wisconsin 
of  the  legislature  to  authorize  municip 

Louisiana.  —  Police  Jury  v.  McDonogh,  8 
La.  Ann.  341;  New  Orleans  v.  Graihle,  9  La. 
Ann.  561. 

Maine.  —  Augusta  Bank  v.  Augusta,  49  Me. 
507;  Shurtleff  v.  Wiscasset,  74  Me.  130. 

Massachusetts.  —  Prince  v.  Crocker,  166  Mass. 
347;  Com.  v.  Williamsto wn,  156  Mass.  70. 

Minnesota.  —  Davidson  v.  Ramsey  County, 
18  Minn.  482;  State  v.  Clark,  23  Minn.  422; 
Harrington  v.  Plainview,  27  Minn.  224;  Fin- 
layson  v.  Vaughn,  54  Minn.  331. 

Mississippi.  —  Hawkins  v.  Carroll  County,  50 
Miss.  735;  New  Orleans,  etc.,  R.  Co.  v.  Mc- 
Donald, 53  Miss.  240;  Strickland  v.  Miss. 
Cent.  R.  Co.,  unreported,  but  referred  to  in 
Williams  v.  Cammack,  27  Miss.  224, 

Missouri.  — St.  Louis  v.  Alexander,  23  Mo. 
483;  St.  Joseph,  etc.,  R.  Co.  v.  Buchanan 
Counly  Ct.,  39  Mo.  485;  State  v.  Macon 
County,  41  Mo.  453;  Osage  Valley,  etc.,  R.  Co. 
v.  Morgan  County  Ct.,  53  Mo.  156;  State  v. 
Sullivan  County  Ct.,  51  Mo.  522;  Coopers. 
Sullivan  County,  65  Mo.  542. 

Nevada.  —  Gibson  v.  Mason,  5  Nev.  283. 

New  York.  —  Rome  Bank  v.  Rome,  18  N. 
Y.  38;  Starin  v.  Genoa,  23  N.  Y.  439;  Gould  v 
Sterling,  23  N.  Y.  456;  Clarke  v.  Rochester,  28 
N.  Y.  605,  24  Barb.  (N.  Y.)  446,  reversing  13 
How.  Pr.  (N.  Y.)  204;  People  v.  Smith,  45  N. 
Y.  781;  Duanesburgh  v.  Jenkins,  57  N.  Y.  177; 
Grant  v.  Courter,  24  Barb.  (N.  Y.)2;52;  Benson 
v.  Albany,  24  Barb.  (N.  Y.)  248;  Gould  v. 
Venice,  29  Barb.  (N.  Y.)  442;  People  v.  Mitch- 
ell, 45  Barb.  (N.  Y.)2o8,  affirmed  35  N.  Y.  551; 
People  v.  Henshaw,  61  Barb.  (N.  Y.)  409; 
Buffalo,  etc.,  R.  Co.  v.  Collins,  5  Hun  (N.  Y.) 
485;  Dodge  v.  Platte  County,  16  Han  (N.  Y.) 
2S5 ;  Matter  of  Kingston,  (County  Ct.)  40  How. 
Pr.  (N.  Y.)  444- 

North  Carolina.  —  Hill  v.  Forsythe  County, 
67  N.  Car.  367;  Brown  v.  Hertford  County, 
100  N.  Car.  92;  Caldwell  v.  Burke  County,  4 
Jones  Eq.  (57  N.  Car.)  323;  Wood  v.  Oxford, 
97  N.  Car.  227. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  77;  Steubenville,  etc.,  R. 
Co.  v.  North  Tp.,  1  Ohio  St.  105;  Thompson 
v.  Kelly,  2  Ohio  St.  647;  State  v.  Van  Home, 
7  Ohio  St.  327;  State  v.  Union  Tp.,  8  Ohio  St. 
394;  Fosdick  v.  Perrysburg,  14  Ohio  St.  472; 
State  v.  Hancock  County,  12  Ohio  St.  596; 
Shoemaker  v.  Goshen  Tp.,  14  Ohio  St,  569; 
Knox  County  v.  Nichols,  14  Ohio  St.  260. 

Pennsylvania.  —  Harvey  v.  Lloyd,  3  Pa.  St. 
331;  Sharpless  v.  Philadelphia,  21  Pa.  St.  147, 
59  Am.  Dec.  759;  M'Coy  v.  Washington 
County,  3  Phila.  (Pa.)  290;  Moers  v.  Reading, 
21  Pa.  St.  188;  Com,  v.  Allegheney  County, 
32  Pa.  St.  218;  Com.  v.  Pittsburgh,  41  Pa.  St. 
278;  Com.  v.  Taylor,  36  Pa.  St.  263;  Com.  v. 
Perkins,  43  Pa.  St.  400;  Rockmulh  v.  Pitts- 
burgh, 8  Pittsb.  Leg.  J.  (Pa.)  146,  20  Fed.  Cas. 
No.  11,982. 

South  Carolina.  —  Glenn  v.  York  County,  6 
S.  Car.  412;  State  v.  Whitesides,  30  S.  Car.  579; 
State  v.  Harper,  30  S.  Car.  586;  States.  Neely, 
30  S.  Car.  587;  State  v.  Charleston,  10  Rich.  L. 
(S.  Car.)  491. 

Tennessee.  —  Louisville,    etc.,    R.    Co.  v. 


the  court,  while  recognizing  the  power 
xl  corporations  to  subscribe  to  the  stock 

Davidson  County  Ct.,  1  Snced  (Tenn.)  637,  62 
Am.  Dec.  424;  Lauderdale  County  v.  Fargason, 
7  Lea  (Tenn.)  153;  Nelson  v.  Haywood  County, 
87  Tenn.  781;  Nichol  v.  Nashville,  9  Humph. 
(Tenn.)  252;  Hord  v.  Rogersville,  etc.,  R.  Co., 
3  Head  (Tenn.)  208 ;  Justices  v.  Knoxville,  etc., 
R.  Co.,  6  Coldw.  (Tenn.)  598;  Shelby  County 
v.  Jarnogin,  3  Shannon  Tenn.  Cas.  179. 

Texas.  —  State  v.  Swisher,  17  Tex.  441;  San 
Antonio  v.  Jones,  28  Tex.  19;  San.  Antonio  v. 
Lane,  32  Tex.  405;  Harcourt  v.  Good,  39  Tex. 
455;  Austin  v.  Gulf,  etc.,  R.  Co.,  45  Tex.  236; 
San  Antonio  v.  Gould,  34  Tex.  49. 

Vermont.  —  Bennington  v.  Park,  50  Vt.  178. 

Virginia.  —  Powell  v.  Brunswick  County,  88 
Va.  707;  Cumberland  County  v.  Randolph,  89 
Va.  614;  Goddin  v.  Crump,  8  Leigh  (Va.)  120; 
Bell  v.  Farmville,  etc.,  R.  Co.,  91  Va.  99. 

West  Virginia. — State  v.  Wirt  County  Ct., 
37  W.  Va.  808. 

See  also  Kittredge  v.  North  Brookfield,  138 
Mass.  286.  Compare  Sadler  v.  Langham,  34 
Ala.  311;  Floyd  v.  Perrin,  30  S.  Car.  1;  Cole- 
man v.  Broad  River  Tp.,  50  S.  Car.  321. 

This  aid,  it  would  seem,  may  be  authorized 
in  the  form  of  donations,  or  in  the  form  of 
power  to  subscribe  to  the  stock  of  the  corpora- 
tion, or  by  authority  to  loan  the  credit  of  the 
municipality  to  the  railway  company.  See 
the  cases  just  ciled. 

Uniformity  of  Taxation.  —  Talcott  v.  Pine 
Grove,  I  Bench  &  Bar  N.  S.  50,  affirmed  19 
Wall.  (U.  S.)  666. 

Grant  of  Special  Privileges.  —  Tipton  County 
v.  Rogers  Locomotive,  etc.,  Works,  103  U.  S. 
523. 

Due  Process  of  Law.  —  Pittsburgh,  etc.,  R. 
Co.  v.  Harden,  137  Ind.  486. 

Provision  Against  Taxing  Property  for  Public 
Use  Without  Compensation  is  not  violated. 
Johnson  v.  Stark  County,  24  111.  75. 

Creating  Special  District  for  Purpose  of  Railway 
Aid,  —  Henderson  v.  Jackson  County,  12  Fed. 
Rep  676,  2  McCrary  (U.  S.)  615. 

Aid  to  Street  Railway  Company.  —  Henderson 
v.  Jackson  County,  12  Fed.  Rep.  676. 

Taxes  for  "County  Purposes."  —  Cotten  v.  Leon 
Counly,  6  Fla.  610. 

Taxation  for  Corporate  Purposes  Only.  —  At- 
lantic Trust  Co.  v.  Darlington,  63  Fed.  Rep.  76. 

Taxation  of  Other  Railways. —  Where  aid  is 
granted  to  one  railway  company,  the  property 
of  another  railway  company  may  be  taxed 
therefor,  though  the  construction  of  the  new 
road  is  in  fact  detrimental  to  the  interests  of 
the  other.  Pittsburgh  etc.,  R.  Co.  v.  Harden, 
137  Ind.  486. 

Existing  Obligation  to  Construct  Railway  Im- 
material. —  Davidson  v.  Ramsey  County,  18 
Minn.  482. 

Taxpayers  Entitled  to  Receive  Stock  Immaterial. 
—  Stein  v.  Mobile,  24  Ala.  591 ;  Talbol  v.  Dent, 
9  B.  Mon.  (Ky.)  526. 

Corporation  for  Construction  of  Railway  and 
Operation  of  Cotton  Press.  —  Mackenzie  v. 
Wooley.  39  La.  Ann.  944. 

Corporation  Authorized  to  Construct  Railway 
and  Telegraph  Line.  —  Snell  v.  Leonard,  55  Iowa 
553- 
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of  corporations  formed  to  construct  railways,1  or  to  loan  their  credit  to  such 
corporations,2  still  refuses  to  recognize  its  authority  to  empower  municipal 
corporations  to  donate  property  or  public  moneys  to  a  railway  corporation  to 
aid  in  the  construction  of  the  railway.3 

In  Iowa  the  court  at.  first  sustained  the  power  of  the  legislature  to  authorize 
municipal  corporations  to  subscribe  to  the  stock  of  railway  companies.4  But 
later  the  rule  was  laid  down,  after  great  consideration,  that  the  legislature  has 
no  such  power.5  With  regard  to  the  power  to  authorize  municipal  corpora- 
tions to  grant  donations  in  aid  of  railway  companies,  it  was  at  first  held, 
following  the  decisions  denying  the  power  to  authorize  subscriptions,  that  the 
legislature  had  no  such  power.6  This  doctrine  was,  however,  soon  overruled, 
and  the  power  to  authorize  donations  upheld.7 

In  Michigan  the  Supreme  Court  at  an  early  date  denounced  as  unconstitu- 
tional legislation  authorizing  either  donations  or  subscriptions  by  municipal 
corporations  to  aid  railway  corporations  in  their  construction,  and  this  doctrine 
has  been  continuously  and  unhesitatingly  followed  by  the  later  decisions.8 

(3)  Territories.  —  The  federal  statutory  provision  which  prohibits  the 
territorial  legislatures  from  authorizing  any  municipal  corporation  to  incur 
any  debt  or  obligation  other  than  such  as  shall  be  necessary  to  the  admin- 
istration of  its  "internal  affairs,"  prohibits  the  authorization  to  a  municipal 
corporation  to  incur  any  debt  or  obligation  in  aid  of  railway  construction.9 
Congress,  however,  has  power  either  to  directly  authorize  municipal  corpora- 
tions in  territories  to  grant  aid  to  railway  companies,  or  to  do  so  indirectly 
through  the  territorial  assemblies.10 

(4)  School  Districts.  — ■  School  districts,  which  are  formed  solely  for  school 
purposes  and  not  for  the  general  purposes  of  a  political  subdivision  of  the 


1.  Wisconsin  Rulings  —  Subscription  to  Stock. 

—  Phillips  v.  Albany,  28  Wis.  340;  Rogan  v. 
Watertown,  30  Wis.  260;  Single  v.  Marathon 
County,  38  Wis.  363;  Bound  v.  Wisconsin 
Cent.  R.  Co.,  45  Wis.  543;  Ellis  v.  Northern 
Pac.  R.  Co.,  77  Wis.  114;  Hall  v.  Baker,  74 
Wis.  118;  State  v.  Tomahawk,  96  Wis.  73; 
Crogster  v.  Bayfield  County,  99  Wis.  1.  See 
also  Smith  v.  Fond  du  Lac,  10  Biss.  (U.  S.)  418; 
Portage  County  v.  Wisconsin  Cent.  R.  Co.,  121 
Mass.  460  (announcing  the  law  of  Wisconsin). 

2.  Loan  of  Credit.  —  Rogan  v.  Watertown,  30 
Wis.  259. 

3.  Donations.  —  Whiting  v.  Sheboygan,  etc., 
R.  Co.,  25  Wis.  167,  3  Am.  Rep.  30,  Ellis  v. 
Northern  Pac.  R.  Co.,  77  Wis.  114.  See  also 
Rogan  v.  Watertown,  30  Wis.  260.  See,  how- 
ever, Northern  Pac.  R.  Co.  v.  Roberts,  42  Fed. 
Rep.  734,  affirmed  158  U.  S.  1;  Long  v.  New 
London,  9  Biss.  (U.  S.)  539. 

In  the  United  States  Supreme  Court,  how- 
ever, a  conveyance  of  land  to  a  railway  com- 
pany in  consideration  of  one  dollar  and  the 
construction  of  the  railway  through  the  county 
was  held  not  to  be  a  donation  within  the  mean- 
ing of  the  Wisconsin  decisions  denying  the 
power  of  the  legislature  to  authorize  municipal 
donations  to  railway  companies.  Roberts  v. 
Northern  Pac.  R,  Co.,  158  U.  S.  r,  affirming  42 
Fed.  Rep.  734. 

The  United  States  Supreme  Court  in  an  early 
decision  sustained  as  valid  legislation  in 
Wisconsin  authorizing  donations  to  aid  in  rail- 
way construction.  Olcott  v.  Fond  du  Lac 
County,  16  Wall.  (U.  S.)  678  (Act  Wisconsin, 
April  10,  1867). 

4.  Iowa  Rulings  —  Subscriptions.  —  Dubuque 
County  v.  Dubuque,  etc.,  R.  Co.,  4  Greene 


(Iowa)  I;  Clapp  v.  Cedar  County,  5  Iowa  15,  68 
Am.  Dec.  678,  note;  Ring  v.  Johnson  County, 
6  Iowa  265;  Stokes  v.  Scott  Count}-,  10  Iowa  166. 

5.  State  v.  Wapello  County,  13  Iowa  388; 
McClure  v.  Owen,  26  Iowa  243. 

6.  Donations. —  Hanson  v.  Vernon,  27  Iowa  28. 

7.  Stewart  v.  Polk  County,  30  Iowa  9,  1  Am. 
Rep.  238;  McGregor,  etc.,  R.  Co.  v.  Birdsall, 
30  Iowa  255.  Bonnifield  v.  Bidwell,  32  Iowa 
149;  Renwick  v.  Davenport,  etc.,  R.  Co.,  47 
Iowa  511 ;  Snell  v.  Leonard,  55  Iowa  553. 

8.  Michigan  Rulings.  —  People  v.  Salem  Tp. 
Board,  20  Mich.  452;  Bay  City  v.  State  Treas- 
urer, 23  Mich.  499;  La  Grange  Tp.  v.  State 
Treasurer,  24  Mich.  468;  Thomas  v.  Port 
Huron.  27  Mich.  320;  Pierson  Tp.  v.  Reynolds 
Tp.  Board,  49  Mich.  224;  Grant  Tp.  v.  Reno 
Tp,,  107  Mich.  412;  Dodge  v.  Van  Buren  Circuit 
Judge,  118  Mich.  189.  See  also  Risley  v.  How- 
ell, 57  Fed.  Rep.  544. 

The  United  States  Supreme  Court  has,  how- 
ever, refused  to  follow  the  decisions  of  the 
Supreme  Court  of  Michigan  declaring  uncon- 
stitutional statutes  authorizing  municipal  cor- 
porations  to  grant  aid  to  or  to  subscribe  to  the 
stock  of  railway  companies,  so  as  to  prevent 
a  holder  of  bonds,  issued  under  such  statutes 
before  the  Michigan  decisions  declared  them 
unconstitutional,  from  recovering  thereon. 
Taylor  v.  Ypsilanti,  105  U.  S.  6o;  New  Buffalo 
v.  Cambria  Iron  Co.,  105  U.  S.  73.  See  also 
Talcott  v.  Pine  Grove,  I  Bench  &  Bar  N.  S.  50, 
affirmed  19  Wall.  (U.  S.)  666. 

9.  Territories.  —  Lewis  v.  Pine  County,  155 
U.  S.  54  (Arizona  Act  February  21.  1883). 

10.  Utter  v.  Franklin,  172  U.  S.  416.  Com- 
pare Treadway  v.  Schnauber,  1  Dak.  236, pet 
Barnes,  J. 
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state,  as  is  the  case  with  counties,  cities,  villages,  etc.,  cannot  be  authorized 
by  the  legislature  to  grant  aid  to  or  subscribe  to  the  stock  of  corporations 
formed  to  carry  out  public  enterprises  1 

(5)  Railroads  Located  Out  of  State  or  Limits  of  Municipality.  —  The  fact 
that  the  railroad  to  be  aided  is  located  outside  the  limits  of  the  municipality 
authorized  to  grant  the  aid,2  or  even  partly  or  wholly  outside  the  state,3  does 
not  deprive  the  legislature  of  power  to  authorize  the  aid. 

(6)  Railroads  Constructed  and  Equipped.  —  In  California  it  has  been  held 
that  the  legislature  may  authorize  municipal  aid  to  or  subscriptions  to  the  stock 
of  railway  companies  whose  roads  are  already  constructed  and  equipped.4 
In  Maryland,  however,  it  has  been  held  that  the  legislature  cannot  authorize 
grants  of  municipal  aid  to  an  insolvent  railway  company  whose  road  is  in  the 
hands  of  a  receiver,  when  the  aid  granted  is  to  be  distributed  among  the 
creditors  of  the  railway  company.5 

(7)  Assent  of  Voters  or  Taxpayers.  — The  power  to  grant  aid  to  or  sub- 
scribe to  the  stock  of  railway  companies  may  be  conferred  upon  municipalities 
without  the  necessity  of  any  vote  by  or  consent  on  the  part  of  the  citizens, 
taxpayers,  or  electors  of  the  municipality."  Still  the  fact  that  the  grant  of 
such  power  is  conditioned  upon  the  assent  of  the  taxpayers  or  electors  of 
the  municipal  corporation,  does  not  render  the  act  unconstitutional  as  a 
delegation  of  legislative  power.7 

(8)  Compelling  Aid  by  Municipal  Corporations.  - — -In  some  jurisdictions  the 
rule  is  asserted  that  the  extent  of  the  legislative  authority  is  merely  to  confer 
upon  municipal  corporations  the  power  to  aid  railway  companies,  which  power 
is  to  be  exercised  by  the  municipality  at  its  option.8  In  other  cases  the  grant 
of  aid  to  railway  companies  has  been  considered  a  matter  of  public  interest, 
and  the  power  of  the  legislature  to  compel  municipal  corporations  to  grant 
such  aid  has  been  upheld.9  The  fact  that  the  power  conferred  upon  the 
municipal  corporation  is  in  form  imperative  does  not  render  the  act  granting 
the  power  unconstitutional,  and  prevent  it  from  conferring  upon  the  municipal 
corporation  the  power  to  act  voluntarily  thereunder.10 

k.  Agricultural  Societies.  —  The  question  with  regard  to  granting 
municipal  aid  to  agricultural  societies  has  been  treated  in  another  title.11 

3.  Express  Constitutional  Restrictions  on  Power  of  Legislature — a.  In  Gen- 
eral.— -Owing  to  the  great  burdens  of  debt  and  taxation  which  resulted  to 

1.  School  Districts. — Weightman  v.  Clark,  sary.  —  Thomson  v.  Lee  County,  3  Wall.  (U. 
103  U.  S.  256;  Johnson  v.  Campbell,  49  III.  316;  S.)  327;  Tipton  County  v.  Rogeis  Locomotive, 
School  Bjard  v.  People,  63  111  299;  People  v.  etc..  Works,  103  U.  S.  523;  Woodward  v.  Cal- 
Dupuyt,  71  111.  651;  People  v.  School  Trustees,  houn  County,  2  Cent.  L.  J.  396,  30  Fed.  Cas. 
78  HI.  136.  No.  18,002;  Keithsburg  v.  Frick,  34  111.  405; 

2.  Railroad  Located  Out  of  Municipality. — •  Cumberland  County  v.  Randolph,  89  Va.  614 
Gelpcke  i>.  Dubuque,  1  Wall.  (U.  S.)  175;  Chi-  State  v.  Tomahawk,  96  Wis.  73. 

cago,  etc.,  R.  Co.  v.  Otoe  County,  16  Wall.  7.  See  the    title  Local  Oition,  vol.  19,  p. 

(U.  S.)  667;  Atlantic  Trust  Co.  v.  Darlington,  486. 

63  Fed.  Rep.  76;  Burnes  v.  Atchison,  2  Kan.  8.  Compulsory  Aid.  —  Cairo,  etc.,  R.  Co.  v. 

454:  Davidson  v.  Ramsey  County,  18  Minn.  Sparta,  77  111.  505:  Choisser      People,  140  111. 

482;  Walker  v.  Cincinnati,  21  Ohio  St.  14,  8  21;   Williams    7'.  Duanesburgh,  66  N.  Y.  129; 

Am.  Rep.  24:  Nichol  v.  Nashville,  9  Humph.  Horton  v.  Thompson,  7r  N.  V  513;  People  v. 

(Tenn.)  252;  Louisville,  etc.,  R.  Co.  v.  David-  Batchellor,   53  N.  Y.  r28,  13  Am.  Rep.  480; 

son  County  Ct.,  r  Sneed  (Tenn.)  637,  62  Am.  Buffalo,  etc  ,  R.  Co.  v.  Collins,  5  Hun  (N.  Y.) 

Dec.  424.  485.    See  also  Caddis  v.  Richland  County,  92 

3.  Railroad  Outside  State.  —  Chicago,  etc.,  R.  111.  119. 

Co.  v.  Otoe  County,   16  Wall.  (U.  S.)  667;  9.  Napa  Vallev  R.  Co.  v.  Napa  County.  30 

Moulton  v.  Evansville,  25  Fed.  Rep.  382;  St.  Cal.  435.    See  also  Virginia,  etc.,  R.  Co.  v. 

Joseph,  etc.,  R.  Co.  v.  Buchanan  County  Ct.,  Lyon  Counly,  6  Nev.  68. 

39  Mo.  485.  10.  Willi  mis  z'.  Duanesburgh,  66  N.  Y.  129. 

4.  Railroads  Constructed  and  Equipped.  —  Napa  11.  Agricultural  Societies. —  See  the  title  Agri- 
Valley  R  Co.  v.  Napa  County,  30  Cal.  435.  cultural  Societies,  vol  2.  p.  co 

5.  Baltimore,  etc.,  R.  Co.  v.  Spring,  80  Md.  For  adlitional  cases  see  Eufaula  v.  McNab, 
510.  67  Ala.  588,  12  Am.  Rep.  ri8;  Indiana  County 

6.  Assent  of  Electors  or  Taxpayers  Not  Neces-  v.  Agricultural  Soc,  S5  Pa.  St.  357. 
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the  people  because  of,  and  the  persistent  popular  protest  against  the  decisions 
which  supported,  the  power  of  the  legislature  to  authorize  municipal  corpora- 
tions to  grant  aid  to  individuals  and  corporations  engaged  in  the  construction 
or  operation  of  so-called  public  enterprises,  constitutional  provisions  have 
been  adopted  in  many  jurisdictions  prohibiting  or  restricting  the  exercise  of 
such  power.1 

Rsstrictions  upon  Power  of  Counties.  —  Though  a  city  is  an  integral  part  of  the 
county  in  which  it  is  situated,  still  a  constitutional  restriction  upon  the  power 
of  counties  to  subscribe  to  the  stock  of  or  to  grant  aid  to  railway  companies 
does  not  apply  to  cities.3  A  constitutional  restriction  upon  the  power  of  the 
legislature  to  empower  "  counties,  cities,  and  towns"  to  aid  private  corpora- 
tions, has  been  held  to  extend  to  townships  also,  which  are  mere  sectional 
portions  of  counties.3 

b.  "Loan  of  Credit."  —  A  constitutional  provision  which  prohibits  a 
"  loan  of  credit  "  to  private  corporations  does  not  permit  the  indirect  use  of 
the  credit  of  the  municipality  for  such  purpose,  and  thereby  allow  the  munici- 
pality to  purchase  property  on  credit  and  donate  the  property  to  a  private 
corporation.4 

Public  Improvements  —  Anticipating  Collection  of  Special  Assessments.  —  When  the  cost 
of  public  improvements  is  to  be  paid  solely  from  special  assessments  upon  the 
property  benefited,  a  statute  authorizing  the  issuance  of  bonds  or  warrants 
in  anticipation  of  the  collection  of  such  assessments,  which  obligations  are 
payable  solely  from  a  fund  to  be  created  by  the  collection  of  the  assessments, 
is  not  unconstitutional  as  authorizing  a  loan  of  its  credit  by  the  corporation.5 

c.  "  Aid."  — t  The  term  "  aid  "  as  used  in  these  constitutional  restrictions 
is  comprehensive  enough  to  include  any  aid,  by  issuing  bonds  or  otherwise, 
by  which  a  pecuniary  liability  is  incurred,  furnished  by  the  municipalities  to 
private  individuals  or  enterprises.6 

Statutes  Validating  Prior  Contracts.  —  A  statute  validating  a  contract  theretofore 
entered  into  and  executed,  and  thereby  imposing  liability  on  the  municipal 
corporation  to  pay  the  consideration  for  the  performance  of  such  contract,  is 

1.  Constitutional    Restrictions.  —  Garland    v.  87  Ala.  223;  Walkers.  Cincinnati,  21  Ohio  St. 

Board  of  Revenue,  87  Ala.  223;  Conlin  v.  San  15,  8  Am.  Rep.  24. 

Francisco,  gg  Cal.  17,  37  Am.  St.  Rep.  17,  114  The  following  are  instances  of  statutes  held 

Cal.  404;  Kissell  v.  Columbus  Grove,  11  Ohio  unconstitutional: 

Dec.  (Reprint)  501,  27  Cine.  L.  Bui.  183;  Cle-  Authorizing  Grant  of  Pensions  to  Corporate  Em- 

burne  v.  Brown,  73  Tex.  443.    See  the  local  ployees.  —  State  v.  Ziegenhein,  144  Mo.  283,  66 

constii  utions.  Am.  St.  Rep.  420  (Act  Missouri,  i8g5,  April  g); 

The  Illinois  Constitutional  Provision  adopted  Com.  v.  Walton,  182  Pa.  St.  373,  16  Am.  St. 

July  2,  1870,  went  into  effect  from  and  after  Rep.  712. 

the  close  of  the  election  on  that  day,  though  Authorizing  Reimbursement  of  Citizen  for  Ex- 

the  result  of  the  election  was  not  known  until  penses  of  Obtaining  War  Substitute.  —  Bush  v. 

several  weeks  later.    Schall  v.   Bowman,  62  Orange  County,  (Supm.  Ct.  Spec.  T.)  13  Misc. 

111.  321;    Richirds  v.   Donagho,  66  111.    73;  (N.  Y.)  707. 

Wright   v.    Bish>p,    88    111.  302;    People  ?>.  Relieving    Tax   Collector  from  Liability  for 

Bishop,  in  III.  124,  53  Am.  Rep.  605.  Money  Lost  by  Bank  Failure. —  Mercer  v.  Floyd, 

2.  Thompson  v.  Peru,  2g  Ind.  305;  Aurora  (S.ipm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  164. 

v.  West,  g  Ind.  74.  Authorizing  Reimbursement  of  Public  Officials 

3.  Harshman  t.  Bites  County,  g2  U.  S.  56g,  of  Expenses  of  Defending  Frosecutions  Against 
affirming  3  Dill.  (U.  S.)  150;  Jarrnlt  v.  Moberly,  Themselves.  —  Matter  of  Jensen,  (Supm.  Ct. 
103  U.  S.  580.  affirming  5  Dill.  (U.  S.)  253.  Spec.  T.)  28  Misc.  (N.  V .)  378,  affirmed  44  N.  Y. 

4.  "Loan  of  Credit."  —  Harshman  v.  Bates  App.  Div.  5og;  Matter  of  Fallon,  (Supm.  Ct. 
County,  g2  U.  S.  5&g;  Jarrott  w.  Moberly,  5  Spec.  T.)  28  Misc.  (N.  Y.)  74^- 

Dill.  (LJ.  S.)  253,  affirmed  103  U.  S.  580.  Authorizing  Recovery  Against  County  by  Person 

A  restriction,  however,  upon  a  loan  of  credit  Assaulted   by   Mob.  —  Caldwell   v.  Cuyahoga 

bv  a  municipality  does  not  include  subscrip-  County,  8  Ohio  Cir.  Dec.  56 

tions  to  the  stock  of  railway  companies  though  Constructing  Bridge  to  Be  Used  by  Railway. — 

the  subscription  is  paid  in  municipal  bonds.  When  a  municipal  corporation  is  prohil  ited 

Johnson  City  v.  Charleston,  etc.,  R.  Co.,  100  from  granting  aid  to  private  enterprises,  it  has 

Tenn.  138.  no  power  to  construct  a  combination  foot, 

5.  Redmon  v.  Chacey,  7  N.  Dak.  231.  wagon,  and  railway  bridge,  and  permit  a  rail- 

6.  "Aid."  —  Garland  v.  Board  of  Revenue,  way  company  to  use  it.    Garland  v.  Board  of 
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not  unconstitutional  as  a  donation  of  aid  to  the  party  by  whom  the  contract 
was  performed.1 

Payments  Based  on  Consideration.  —  Provisions  against  granting  aid  to  corpora- 
tions do  not,  of  course,  affect  the  power  of  municipalities  to  contiact  with 
corporations  and  to  pay  for  benefits  received. 3 

Payment  for  Diseased  Animals  Killed.  —  Statutes  providing  fur  the  destruction  of 
animals  afflicted  with  contagious  diseases,  and  for  the  payment  of  their 
appraised  value  to  the  owners,  are  not  unconstitutional  as  granting  aid  to 
such  owners.3 

Charitable  Associations.  —  Constitutional  provisions  prohibiting  municipal  cor- 
porations from  granting  aid  or  appropriations  to  any  corporation  or  associa- 
tion, public  or  private,  prohibit  the  granting  of  aid  or  appropriations  to 
charitable  associations.4 

State  Institutions  and  Enterprises.  —  Constitutional  provisions  against  the  grant 
of  aid  by  municipal  corporations  to  any  individual,  association,  or  corpora- 
tion, do  not  restrict  the  power  of  the  legislature  to  create  public  institutions 
for  benevolent  objects,  such  as  the  care  of  the  poor,  etc.,  and  to  require 
municipal  corporations  to  contribute  to  their  support;5  nor  forbid  municipal 
corporations  to  aid  in  the  completion  of  enterprises  and  public  impiovements 
undertaken  by  the  state  or  federal  government.0 

d.  Aid  TO  RAILWAYS.  —  The  effect  of  constitutional  provisions  prohibiting 
municipal  corporations  from  granting  aid  to  individuals,  associations,  or  cor- 
porations has  chiefly  involved  the  question  of  the  grant  of  aid  to  railway 
corporations  or  subscription  to  their  capital  stock.  These  provisions  differ 
materially  in  their  scope,  some  absolutely  prohibiting  grants  of  aid  or  sub- 
scriptions, others  limiting  merely  the  amount  of  indebtedness  to  be  incurred, 
whereas  others  require  the  consent  of  the  electors  or  taxpayers  as  a  condition 
precedent  to  the  exercise  of  the  power  by  the  municipality,  while  still  others 
relate  to  the  manner  of  enacting  the  law  by  which  the  power  is  conferred  on 
the  municipality.7    Constitutional  restrictions  upon  the  power  of  the  legis- 

Revenue,  87  Ala.  223;  Colburn  v.  Chattanooga  567,    reversing  66    111.    App.  427;   Casey  v. 

Western  R.  Co.,  94  Tenn.  43.  People,  132  111.  546,  29  Am.  &  Eng.  Corp.  Cas. 

1.  Erskine  v.  Steele  County,  87  Fed.  Rep.  168;  Schall  v.  Bowman,  62  111.  321;  Richards 
630.  v.  Donagho,  66  III,  73;  Wright  v.  Bishop,  88 

2.  Abolishing  Grade  Crossing.  —  Tocci  v.  New  111.  302;  People  v.  Bishop,  111  111.  124,  53  Am. 
York,  73  Han  (N.  Y.)  46;  Brookes.  Philadel-  Rep.  605;  Chicago,  elc,  R.  Co.  v.  Pinckney, 
phia,  162  Pa.  St.  123.  74  111.  277:  Middleport  v.  yEtna  L.  Ins.  Co.,  82 

3.  Compensation  for  Diseased  Animals  Killed. —  111.  562;  People  v.  Waynesville,  88  111.  469; 
Chambers  v.  Gilbert,  17  Tex.  Civ.  App.  106.  Lippincott  v.  Pana,  92  111.  24;  People  v.  Jack- 

4.  Aid  to  Charitable  Institutions.  —  State  v.  son  County,  92  111.  441;  Richeson  7.  People, 
New  Orleans,  50  La.  Ann.  880;  VVilkesbarre  115  111.  450,  Onstott  v.  People,  123  111.  489; 
City  Hospital  v.  Luzerne  County,  84  Pa.  St.  Wade  v.  La  Moille,  112  111.  79;  Choisser  *. 
55-  People,  140  111.  21. 

5.  State  Charitable  Institutions.  —  State  v.  Pike  Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
County,  144  Mo.  275.  Pumphrey,  74  Md.  86. 

6.  Lancey  v.  King   County,  15   Wash.  9.  Minnesota.  —  State  v.  Clark,  23  Minn.  422. 
Compare  State  v.  Curators  State  University,  57  Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Mo.  178.  McDonald,  53  Miss  240. 

7.  Municipal  Aid  to  Railways  —  United  States.  Missouri.  —  State  v.  Sullivan  County  Ct.,  51 
—  .(Etna  L.  Ins.  Co.  v.  Pleasant  Tp.,  (C.  C.  Mo.  522;  Cooper  v.  Sullivan  County,  65  Mo. 
A.)  62  Fed.  Rep.  718,  22  U.  S.  App.  510  (Const.  542;  Rubey  v.  Shain,  54  Mo.  207;  Stale  v. 
Ohio,  art.  8,  §  6);  Nicoiay  v.  Si.  Clair  County,  Brassfield,  67  Mo.  331;  Carpenter  v.  Lathrop, 
3  Dill.  (U.  S.)  166;  Huidekoper  v.  Dallas  51  Mo.  483;  State  v.  Macon  County  Ct.,  41  Mo. 
County,  3  Dill.  (U.  S.)  171;  Pleasant  Tp.  v.  453;  Webb  v.  Lafayette  County,  67  Mo.  353; 
yEtna  L.  Ins.  Co.,  138  U.  S.  67;  Hill  v.  Mem-  Ranney  v.  Bader,  67  Mo.  476;  State  v.  Gar- 
phis,  134  U.  S.  198;  Norton  v.  Taxing  Dist.,  routte,  67  Mo.  445. 

129  U.  S.  479;  Norton  v.  Shelby  County,  118  New  York.  —  Wheatland  v.  Taylor,  29  Hun 

U.  S.  425;  Grenada  County  v.  Brogden,  112  (N.  Y.)  70. 

U.  S.  261;  Jarrolt  v.  Moberly,  103  U.  S.  580,  5  North  Carolina.  —  Wilkes   County   v.  Call, 

Dill.  (U.  S.)  253,  13  Fed.  Cas.  No.  7,223;  Kirk-  123  N.  Car.  308. 

bride  v.  Lafayette  County,  9  Chicago  Leg.  N.  Ohio.  —  Delaware  County  v.  Andrews,  18 

94,  14  Fed,  Cas.  No.  7,840.  Ohio  St.  49;  Taylor  v.  Ross  County,  23  Ohio 

Illinois.  —  Stebbins  v.  Perry  County,  167  111.  St.  22. 
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lature  to  authorize  municipal  subscriptions  to  railway  companies  equaily 
restrict  the  power  of  the  legislature  to  authorize  a  municipality  to  issue 
refunding  bonds  in  place  of  bonds  issued  by  the  municipality  to  pay  for  its 
subscription.1  The  Maryland  constitutional  provision  with  regard  to  the 
contraction  of  any  debt  or  obligation  in  the  construction  of  railways  prohibits 
a  municipal  subscription  to  the  capital  stock  of  railway  companies,  to  be  paid 
for  by  the  issue  of  bonds.2 

Surrender  of  Share3  of  Stock  Subscribed.  ■ —  A  constitutional  provision  prohibiting 
mu  licipal  corporations  from  making  donations  to  railway  companies  prohibits 
a  municipality  which  has  subscribed  to  the  stock  of  a  railway  company  fx  m 
surrendering  to  the  company  the  shares  of  stock  so  subscribed,  for  payment 
of  which  it  continues  liable,  or  for  which  it  has  already  paid.3 

Restrictions  Against  Disposition  of  Bonds  for  Less  than  Par.  —  A  constitutional  pro- 
vision prohibiting  municipal  corporations  from  issuing  bonds  for  less  than  par 
does  not  prohibit  a  municipal  corporation  from  issuing  such  bonds  in  pay- 
msnt  of  its  subscription  to  the  stock  of  a  railway  company,  where  the  bonds 
are  taken  by  the  company  at  par.4 

General  Constitutional  Restriction  on  Indebtedness.  — -In  granting  aid  to  railways 
and  similar  enterprises,  a  municipal  corporation  cannot  exceed  the  constitu- 
tional limitation  on  the  indebtedness  it  is  empowered  to  incur;5  but  the  fact 
that  a  city  or  village  within  the  limits  of  a  county  or  township  has  reached  its 
limit  of  indebtedness  does  not  affect  the  power  of  the  county  or  township  to 
grant  aid  by  way  of  donation  or  subscription,  so  far  as  regards  the  limitation 
on  indebtedness.6  A  statute  authorizing  a  municipal  corporation  to  grant 
aid  to  a  railway  company,  without  limiting  the  amount  to  be  granted,  will 
only  be  allowed  to  operate  within  the  constitutional  limit  on  indebtedness, 
and  will  not  be  held  unconstitutional  as  authorizing  aid  to  an  unlimited 
amount.7 

c.  Restriction  upon  Granting  Aid  by  State.  —  A  constitutional 
provision  that  the  credit  of  the  state  shall  never  be  given  to  or  bound  in  aid 
of  any  individual,  association,  or  corporation,  does  not  prohibit  the  legisla- 
ture from  authorizing  municipal  corporations  to  grant  aid  to  railways.8 

Pennsylvania. — Pennsylvania  R.  Co.  v.  Phil-  St.  So;  Counterman  -•.  Dublin  Tp.,  38  Ohio  St. 

adelphia,  47  Pa.  St.  189.  515. 

Tennessee.  —  Winston  v.  Tennessee,  etc.,  R.  1.  Hill  v.  Memphis,  134  U.  S.  198,  affirming 

Co.,  1  Baxt.  (Tenn.)  61;  Nelson  v.  Haywood  23  Fed.  Rep.  S72  (Missouri  Act,  March  24, 

Cointy,  87  Tenn.  781;  Louisville,  etc.,  R.  Co.  1868);   Buncombe  County  v.  Payne,  123  N. 

v.  State,  8  Heisk.  (Tenn.)  663;   Justices  v.  Car.  432. 

Knoxville,  etc.,  R.  Co.,  6  Coldw.  (Tenn.)  600;  2.  Baltimore,  etc.,  R.  Co.  v.  Pumphrey,  74 

Braden  v.  Stumph,  16  Lea  (Tenn.)  588;  Col-  Md.  86. 

burn    v.    Chattanooga    Western    R.  Co.,  94  3.  Colorado  Cent.  R.  Co.  v.  Lea,  5  Colo.  192. 

Tenn.  43.  4.  Atlantic  Trust  Co.  v.  Darlington,  63  Fed. 

Texas.  — Cleburne  v.  Gulf,  etc.,  R.  Co.,  66  Rep.  76. 

Tex.  457.  5.  Limitation     on     Indebtedness.  —  Atlantic 

Mode  of  Enacting  Law.  —  LTnion  Bank  v.  Ox-  Trust  Co.  v.   Darlington,  63  Fed.  Rep.  76; 

ford,  rig  N.  Car.  214.  People  i\  Hamill,  134  111.  666;  Burnes  v.  Atchi- 

Constitutional  Provision  with  Regard  to  Publi-  son,  2  Kan  454;  Crogstet  v.  Bayfield  County, 

cation  of  Law  Conferring  Power  on  Municipal  Cor-  99  Wis.  1. 

poration   to   Make   Subscriptions.  —  Baltimore,  6.  Irw  in  i>.  Lowe,  S9  Ind.  540;  Scott  v.  Han- 

etc,  R.  Co.  v.  Pumphrey,  74  Md.  86.  sheer,  94  In  J.  I. 

Construction  of  Road  to  Be  Leased. —  Laws  See  the  title  Municipal  Corporations,  post, 

Ohio,  April  9,    18S0,    authorizing    a   certain  with  regard  to  limitation  on  indebtedness, 

township  to  construct  a  few  miles  of  railroad  7.  Datlington  v.  Atlantic  Trust  Co.,  68  Fed. 

within  its  limits,  intended  ultimately  to  form  Rep.  849,  25  U.  S.  App.  354,  affirming  Atlantic 

part  of   a    continuous    line    to   be  operated  Trust  Co.  v.  Darlington,  63  Fed.  Rep.  76  (Act 

under  lease  and  equipped  by  private  capital,  South  Carolina  1S89);  Germania  Sav.  Bank  v. 

violates  article  S,  section  6  of  the  constitution.  Darlington,  50  S.  Car.  337. 

Pleasant  Tp.  v.  /Etna  L.  Ins.  Co.,  138  U.  S.  67;  8.  Restrictions  upon  State  Aid —  United  States. 

.Etna  L.  Ins.  Co.  v.   Pleasant  Tp.,  62  Fed.  — Talcott  r\  Pine  Grove.  1  Bench  &  Bar  N.  S. 

Rep.  718,  22  U.  S.  App.  510,  affirming  53  Fed.  co,  affirmed  19  Wall.  (U.  S.)  666;   Taylor  v. 

Rep.  2f4.    See  also  Taylor  -v.  Ross  County,  23  Ypsiianii,  105  U.  S.  60;  Chicago,  etc.,  R.  Co. 

Ohio  St.  22;  Wyscaver  v.  Atkinson,  37  Ohio  v.  Otoe  County,  16  Wall.  (U,  S.)  667. 
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/.  Retroactive  Effect  of  Constitutional  Provisions. — Consti- 
tutional provisions  prohibiting  municipal  corporations  from  granting  aid  to 
individuals  or  corporations  cannot  be  given  a  retroactive  effect  so  as  to  impair 
the  obligation  of  contracts  theretofore  entered  into  by  municipal  corporations 
to  grant  such  aid.1  This  question  has  chiefly  arisen  where  municipal  cor- 
porations had,  under  legislative  authority,  entered  into  contracts  in  aid  of,  or 
had  subscribed  to  the  stock  of,  railway  companies.2  Of  course,  if  the  con- 
tract by  the  municipal  corporation  to  subscribe  to  the  stock  of  or  to  make  a 
donation  to  a  railway  company  was  unauthorized,  the  company  cannot  claim 
any  vested  right  which  would  prevent  the  operation  of  a  constitutional  amend- 
ment, afterwards  adopted,  forbidding  such  a  transaction. :j  So  also  a  mere 
vote 'by  a  municipal  corporation  to  subscribe  to  the  stock  of  a  railway  com- 
pany does  not,  until  the  subscription  is  actually  made,  give  the  railway  any 
vested  right  to  the  subscription,  so  as  to  prevent  the  operation  of  such  con- 
stitutional restriction  upon  the  transaction.4 

g.  Saving  Clause  in  Illinois  Constitution. — The  Illinois  constitu- 
tional prohibition  against  donations  to  or  subscriptions  to  the  stock  of  railway 
companies  provides  that  the  adoption  of  the  article  shall  not  be  construed  as 
affecting  the  right  of  a  municipality  to  make  such  subscriptions  where  they 
have  been  authorized  under  existing  laws  by  a  vote  of  the  people  prior  to  the 
adoption  of  such  article.5  And  it  has  been  held  that  this  saving  clause, 
though  in  terms  applicable  only  to  subscriptions,  includes  donations  as  well.6 

Curative  Legislation.  —  In  order  that  a  subscription  or  aid  shall  come  within 
this  saving  clause,  it  is  necessary  that  the  municipal  corporation  should  have 
had  at  the  time  legislative  authority  to  make  the  subscription  or  to  vote  the 
aid,  or  that  the  action  of  the  municipality  should  have  been  ratified  by  the  legis- 
lature before  the  adoption  of  the  constitutional  prohibition;  the  legislature 
cannot,  after  the  constitution  has  gone  into  effect,  ratify  the  action  of  a 
municipality  in  so  voting  aid  or  a  subscription,  and  thereby  bring  the  trans- 
action within  the  saving  clause.7 

Change  in  Obligations  Assumed.  — ■  So  also  the  obligations  assumed  before  the 
adoption  of  the  constitutional  provision,  under  laws  which  then  existed, 
cannot  be  enlarged  or  materially  changed  by  the  action  of  the  people  or  of 
the  corporate  authorities  of  the  municipality;  they  can  merely  be  carried  out 


Florida.  —  Cotten  v.  Leon  County,  56  Fla. 
610. 

Illinois.  —  Prettyman  v.  Tazewell  County, 
19  111.  406,  71  Am.  Dec.  230;  Robertson  v. 
Rockford,  21  III.  451;  Dunnovan  v.  Green,  57 
111.  63;  Madison  County  Ct.  v.  People,  58  111. 
456. 

Indiana. — Thompson  v.  Peru,  29  Ind.  305. 

Kansas.  —  Leavenworth  County  v.  Miller,  7 
Kan.  47q,  12  Am.  Rep.  425. 

Nebraska. — Hallenbeck  v.  Halm,  2  Neb.  377. 
Wisconsin.  —  Clark  v.  Janesville,  10  Wis. 
136;  Bushnell  v.  Beloit,  10  Wis.  195. 

1.  Nelson  v.  Hay  wood  County,  -87  Tenn.  781. 

2.  Moultrie  County  v.  Rockingham  Ten-Cent 
Sav.  Bank,  92  U.  S.  631;  Woodward  v.  Cal- 
houn County,  2  Cent.  L.  J.  396,  30  Fed.  Cas. 
No.  18,002;  Cherry  Creel',  v.  Becker,  123  N.  Y. 
161 ;  Nelson  v.  Haywood  County,  87  Tenn.  781. 

Municipal  Bonds  in  Aid  of  Railway  Delivered  in 
Escrow  —  Adoption  of  Constitutional  Provision  Be- 
fore Actual  Delivery  of  Bonds.  —  Cherry  Creek 
v .  Becker,  123  N.  Y.  161. 

3.  Buffalo,  etc.,  R.  Co.  v.  Falconer,  103  U. 
S.  821. 

4.  Aspinvvall  v.  Daviess  County,  22  How. 
(U.  S.)  364. 


5.  Illinois  Constitution  —  Saving  Clause.  —  See 

Harter  v.  Kernochan,  103  U.  S.  562;  People  v. 
Hamill,  134  111.  666;  Richeson  v.  People,  115 
III.  45o. 

Ratification  of  Illegal  Election  Prior  to  Adop- 
tion of  Constitutional  Provision.  —  Williams  v. 
People,  132  111.  574. 

6.  "  Subscriptions  "  Includes  "  Donations."  — 
Moultrie  County  v.  Rockingham  Ten-Cent 
Sav.  Bank,  92  U.  S.  631;  Fairfield  v.  Gallatin 
County,  too  U.  S.  47;  Louisville  Tp.  v.  Ports- 
mouth Sav.  Bank,  104  U.  S.  469;  Enfield  v. 
Jordan,  119  U.  S.  680;  Middleport  v.  yElna  L. 
Ins.  Co.,  82  111.  562;  Chicago,  etc.,  R.  Co.  v. 
Pinckney,  74  111.  277;  People  v.  Hamill,  134 
111.  666.  See,  however,  Concord  v.  Portsmouth 
Sav.  Bank,  92  U.  S.  625. 

7.  Curative  Statutes. — Jackson  County  v. 
Brush,  77  111.  59;  Middleport  v.  ^Etna  L.  Ins. 
Co.,  82  111.  562;  Richland  County  v.  People,  3 
111.  App.  210;  Cairo,  etc.,  R.  Co.  v.  Sparta,  77 
III.  505 ;  People  v.  Jackson  County,  92  111.  441 ; 
Williams  v.  People,  132  111.  574;  Choisser  v. 
People,  140  111.  2i. 

Exception  with  Regard  to  Subscription  by  the 
City  of  Quincy.  —  Quincy,  etc.,  R.  Co.  v.  Mor- 
ris, 84  111.  410. 
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and  enforced  on  the  terms  and  conditions  on  which  they  were  voted.1 

Valid  Election  Essential.  —  To  bring  the  transaction  within  the  saving  clause 
it  is  also  necessary  that  the  election  should  have  been  valid.2  It  is  also 
essential  that  there  should  have  been  an  actual  completed  election  in  favor  of 
the  grant  of  aid  or  of  subscribing  to  the  stock  prioi  to  the  time  when  the 
constitutional  provision  went  into  effect.3 

The  Presumption  is  against  the  power  of  municipal  corporations  to  subscribe 
to  the  stock  of  railway  corporations,  since  the  adoption  of  the  constitution 
of  1870,  and  the  burden  is  upon  those  attempting  to  uphold  the  power  to 
prove  that  the  subscription  was  within  the  proviso  of  the  constitution.4 

III.  Grant  and  Repeal  of  Power  —  1.  How  Power  May  Be  Granted  — 
a.  In  GENERAL.  —  The  power  to  authorize  municipal  aid  to  public  enterpiises 
may  be  granted  in  the  charter  of  the  municipal  corporation,5  or,  as  is  often 
the  case  with  regard  to  railway  and  similar  corporations,  in  the  chaiter  of  the 
corporation  to  be  aided  ;  6  the  power  may  also  be  granted  by  a  general  law.7 
Of  course  the  constitutional  provisions  with  regard  to  special  legislation,8  and 
the  requirement  that  laws  shall  embrace  but  one  subject,  which  shall  be 
expressed  in  the  title,9  apply  fully  to  statutes  authorizing  municipal  aid. 

Consolidation  of  Railway  Companies.  —  Where  two  railway  companies  are  consoli- 
dated under  authority  of  law.  the  power  of  the  constituent  corporations  to 
receive  aid  from  municipal  corporations  passes  to  the  consolidated  corporation.10 

b.  CURATIVE  ACTS.  —  Where  a  municipal  corporation  without  previous 
legislative  authority  assumes  to  grant  aid  to  or  subscribe  to  the  stock  of  a 
railway  company,  the  legislature  may  by  a  retrospective  act  cure  such  want 


1.  Change  in  Obligations  Assumed.  —  German 
Sav.  Bank  v.  Franklin  County,  128  U.  S.  526; 
Richeson  v.  People,  115  111.  450;  Middleport  v. 
jEtna  L.  Ins.  Co.,  82  111  562;  People  v. 
Waynesville,  88  111.  469;  People  v.  Jackson 
County,  92  111.  44t;  Onstott  v.  People,  123  111. 
489;  Eddy  v.  People,  127  111.  428;  Choisser  v. 
People,  140  111.  21.  Compare  Aroma  v.  Auditor, 
15  Fed.  Rep.  843. 

2.  Valid  Election  Essential. —  Post  v.  Pulaski 
County,  47  Fed.  Rep.  282,  affirming  49  Fed. 
Rep.  628,  9  U.  S.  App.  1;  Choisser  v.  People, 
T40  111.  2r;  Williams  v.  People,  132  111.  574; 
Gaddis  v.  Richland  County,  92  111.  119. 

3.  Elections  on  Same  Day.  —  So,  where  the 
elections  in  favor  of  the  subscription  and  of 
the  adoption  of  the  constitutional  provision 
were  held  on  the  same  day,  and  the  polls  for 
the  two  elections  were  closed  at  the  same 
time,  it  was  held  that  there  was  not  a  vote  in 
favor  of  ihe  subscription  prior  to  the  adoption 
of  the  constitutional  provision.  People  v. 
Bishop,  in  111.  12+,  53  Am.  Rep.  605. 

Still,  if  the  polls  of  the  election  in  favor  of 
the  subscription,  though  held  on  the  same  day 
upon  which  the  constitutional  provision  was 
adopted,  closed  before  the  polls  of  the  election 
upon  the  constitutional  provision,  the  transac- 
tion would  be  within  the  saving  clause.  Louis- 
ville Tp.  v.  Portsmouth  Sav.  Bank,  104  U.  S. 
469. 

4.  Presumption.  —  Choisser  v.  People,  140  111. 
21;  Sampson  v.  People,  141  111.  17;  Hulchin- 
son  ».  Self,  153  111.  512;  Williams  v.  People, 
132  111.  574;  Jackson  County  v.  Brush,  77  111. 
59;  Middleport  v.  ^Etna  L.  Ins.  Co.,  82  111.  562; 
VV right  v.  Bishop,  88  111.  302;  People  v.  Jack- 
son County,  92  111.  441;  Chicago,  etc.,  R.  Co. 
v.  Mallory,  101  111.  583. 

This  presumption  is  overcome  where  it  ap- 


pears fiom  ihe  bonds  themselves,  the  date  of 
which  is  relied  on  to  raise  the  presumption, 
that  the  issue  was  duly  authorized  before  the 
constitution  look  effect.  Washington  Park 
Club  v.  Baldwin,  59  111.  App.  61. 

5.  Grant  of  Power  by  Legislature.  —  Thompson 
v.  Peru,  29  Ind.  305;  State  v.  Sullivan  County 
Ct.,  51  Mo.  £22;  Com.  v.  Perkins,  43  Pa.  St. 
400. 

6.  Cass  County  v,  Gillett,  100  U.  S.  585 ;  En- 
field v.  Jordan,  119  U.  S.  680;  Casey  People, 
132  111.  546;  Mercer  County  Ct.  v.  Kentucky 
River  Nav.  Co.,  8  Bush  (Ky.)  300;  Glenn  v. 
Wray,  126  N.  Car.  730;  Slate  v.  Swisher,  17 
Tex.  441 . 

7.  Sampson  r.  People,  141  III.  17;  Madiy  v. 
Cox,  73  Tex.  538. 

8.  Commercial  Nat.  Bank  -'.  Iola,  9  Kan. 
689;  Bell  v.  Maish,  137  Ind.  226. 

9.  Welch  v.  Post,  99  111.  471;  People  v. 
Hamill,  134  111.  666;  Thompson  v.  Peru,  29 
Ind.  305;  Shipley  v.  Terre  Haute,  74  Ind.  297; 
Powell  v.  Brunswick  County,  88  Va,  707; 
Williamson  v.  Keokuk,  44  Iowa  8S  (Arts  1856, 
c.  17).  See  also  Hutchinson  v.  Self,  153  111. 
542- 

10.  Consolidation  of  Corporations.— See  the  title 
Consolidation  or  Corporations,  vol.  6  p. 
817.  And  see  Wilson  v.  Salamanca,  99  U.  S. 
499;  Schuyler  County  v.  Thomas,  98  U.  S.  169; 
Robertson  v.  Rockford,  21  111.  451;  Smith  v. 
Clark  County.  54  Mo.  58.  Compare  State  v. 
Garroutte,  67  Mo.  445. 

Where  a  town  is  authorized  to  subscribe  a 
stated  sum  10  the  stock  of  each  of  two  compa- 
nies, a  company  formed  by  the  consolidation 
of  the  two  is  entitled  to  a  subscription  in  such 
amount  only  as  might  have  been  made  to 
either  of  the  original  companies.  Pana  v. 
Lippincott,  2  111.  App.  466. 
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of  authority  and  render  the  transaction  valid.1  So  also  the  legislature  may 
cure  by  a  retrospective  act  defects  in  the  exercise  of  a  power  already  conferred.3 
2.  Repeal  of  Power  —  a.  In  General. —  Where  a  corporation  organized 
for  a  public  purpose  is  by  its  charter  given  authority  to  receive  municipal  aid 
in  the  form  of  subscriptions  to  its  capital  stock,  this  is  not,  until  the  subscrip- 
tions have  actually  been  made,  a  vested  right  which  cannot  be  taken  from 
the  corporation  without  impairing  the  obligation  of  contract;8  and  this  is 
especially  true  where,  at  the  time  of  granting  such  power,  the  state  reserved 
the  power  to  amend  or  repeal  the  charter  of  the  corporation.4  If  the  power 
is  conferred  directly  upon  the  municipal  corporation,  either  by  general  law  or 
in  the  municipal  charter,  the  corporations  so  authorized  to  be  aided  have 
undoubtedly  no  vested  right  to  such  aid  until  it  has  actually  been  granted, 
and  the  legislature  may  at  will  take  away  such  power,  or  the  power  so  granted 
may  be  restricted  by  subsequent  constitutional  provisions.5  Of  course,  after 
a  municipal  corporation  has  entered  into  a  contract  to  aid  in  the  construction 
of  a  railway,  the  subsequent  repeal  of  the  statute  under  which  it  acted  cannot 
affect  the  obligation  of  such  contract.6 


1.  Curative  Acts — United  States.  — Thompson 
v.  Perrine,  103  U.  S.  806  {New  York  Act  April 
28,  1871);  Jonesboro  City  v.  Cairo,  etc.,  R.  Co., 
no  U.  S.  192;  Grenada  County  v.  Brogden, 
112  U.  S.  261  {Mississippi  Act  1872);  Quincy  v. 
Cooke,  107  U.  S.  549;  Bolles  v.  Brimfield,  120 
U.  S.  759;  Putnam  v.  New  Albany,  4  Biss.  (U. 
S.)  365;  Dows  v.  Elmvvood,  34.  Fed.  Rep.  114; 
Granniss  v.  Cherokee  Tp.,  47  Fed,  Rep.  427 
{South  Carolina  Act  Dae,  1888);  Denison  v. 
Columbus,  62  Fed.  Rep.  775  {Mississippi  Acts 
1882,  p.  836). 

Connecticut.  —  Bridgeport  v.  Housatonuc  R. 
Co.,  15  Conn.  475. 

Indiana.  —  Bartholomew  County  v.  Bright, 
r8  Ind.  93. 

Kentucky.  —  Brown  v.  Tinsley,  (Ky.  1893)  21 
S.  W.  Rep.  535- 

Maine. — Sburtleff  v.  Wiscasset,  74  Me.  130 
(Private  and  Special  Laws  1871,  c.  511,  and 
1872.  c.  1). 

South  Carolina.  —  State  v.  Harper,  30  S.  Car. 
586;  State  z-  Neely,  30  S.  Car.  587;  Coleman 
v.  Broad  River  Tp.,  50  S.  Car.  321.  See  also 
State  v.  Whitesides,  30  S.  Car.  579. 

Virginia, — Redd  v.  Henry  County,  31  Gratt. 
(Va.)  695. 

Compare  Marshall  v.  Silliman,  61  111.  2r8; 
Wiley  v.  Silliman,  62  111.  170;  Barnes  v.  Lacon, 
84  III.  461;  Williams  v.  Roberts,  88  111.  11; 
Cairo,  etc.,  R.  Co.  v.  Sparta,  77  111.  505;  Gad- 
dis  u.  Richland  County,  92  111.  119;  Choisser 
v.  People,  140  111.  21,  36  Am.  &  Eng.  Corp. 
Cas.  608;  Mills  v.  Charleton,  29  Wis.  400,  9 
Am.  Rep.  578. 

Ratification  by  Congres3  of  Aid  Granted  under 
Invalid  Territorial  Statute.  —  Utter  v.  Franklin, 
172  U.  S.  416;  Coconino  County  v.  Yavapai 
County,  (Ariz.  1898)  52  Pac.  Rep  1127.  See 
also  Brunswick  First  Nat.  Bank  v.  Yankton 
County,  101  U.  S.  129. 

2.  United  States. — Johnson  County  v.  Thayer, 
94  U.  S.  631;  Jonesboro  City  v.  Cairo,  etc.,  R. 
Co.,  no  U.  S.  192  {Illinois  Act  1869);  Otoe 
Couaty  v.  Baldwin,  111  U.  S.  1;  Rogers  v. 
Keokuk,  15.)  U.  S.  546;  Thomson  v.  Lee 
County,  3  Wall.  (U.  S.)  327;  Campbell  v. 
Kenosha,  5  Wall.  (U.  S.)  194;  Cooper  v. 
Thompson,  13  Blatchf.  (U.  S.)  434;  Thayer 
v.  Johnson  County,  3  Dill.  (U.  S.)  392,  note. 


23  Fed.  Cas.  No.  13  869  {Kansas  Act  Feb.  25, 
1868). 

Iowa.  —  McMillen  v.  Boyles,  6  Iowa  304. 

Kansas.  —  Atchison  v.  Butcher.  3  Kan.  104. 

Mississippi.  —  Cutler  v.  Madison  County,  56 
Miss.  115;  Lexington  v.  Union  Nat.  Bank,  75 
Miss.  1. 

New  York.  —  Duanesburgh  v.  Jenkins,  57 
N.  Y.  177;  People  v.  Mitchell,  35  N.  Y.  551, 
affirming  45  Barb.  (N.  Y.)  208;  Rogets  v. 
Rochester,  etc.,  R.  Co.,  21  Hun  (N.  Y.)  44 
(Laws  1874,  c.  638). 

South  Carolina.  —  Bouknight  v.  Davis,  33  S. 
Car.  410. 

Virginia.  —  Bell  v.  Farmville,  etc.,  R.  Co., 
91  Va.  99. 

Wisconsin.  —  Hall  v.  Baker,  74  Wis.  118 
(Laws  1887,  c.  151). 

Limit  as  to  Power  of  Curative  Legislation.  —  If, 

however,'  at  the  time  of  the  passage  of  the 
curative  legislation  the  state  constitution  re- 
stricts the  power  of  the  legislature  to  author- 
ize municipal  aid  and  subscriptions  to  railway 
companies,  the  restrictions  apply  equally  10 
such  curative  legislation.  Katzenberger  v. 
Aberdeen,  16  Fed.  Rep.  745;  Post  v.  Pulaski 
County,  9  U.  S.  App.  1,  49  Fed.  Rep.  628, 
affirming  47  Fed.  Rep.  282  (effect  of  Illinois 
constitution  adopted  July  2,  1870);  Sykes  v. 
Columbus,  55  Miss.  115;  Buncombe  County 
v.  Payne,  123  N.  Car.  432  (Private  Laws  of 
North  Carolina  1876-77,  c.  40);  State  v.  White- 
sides,  30  S.  Car.  579;  Slate  v.  Harper,  30  S. 
Car.  586;  State  v.  Neely,  30  S.  Car.  587.  See 
also  Williams  v.  People,  132  111.  574;  Choissei 
v.  People,  140  111.  21. 

3.  Obligation  of  Contracts.  —  Asp;nwall  v.  Da- 
viess County,  22  How.  (U.  S.)  364;  Wadsworth 
v.  Eau  Claire  County,  102  U.  S.  534;  Slate  v. 
Garroutte.  67  Mo.  445;  Wagner  v.  Meety,  69 
Mo.  150;  Wilson  v.  Polk  County,  112  Mo.  126. 
Compare  Foreman  v.  Murphy,  7  Bush  (Ky.) 
303;  Smith  v.  Claik  County,  54  Mo.  58. 

4.  Foreman  v.  Murphy,  7  Bush  (Ky.)  303. 

5.  Norton  v.  Taxing  Dist.,  129  U.  S.  479; 
Concord  v.  Portsmouth  Sav.  Bank,  92  U.  S. 
625. 

6.  Callaway  County  v.  Foster,  93  U.  S.  567; 
Smith  v.  Tallapoosa  County,  2  Woods  (U.  S.) 
574;  Aetna  L.  Ins.  Co.  v.  Burrton,  75  Fed.  Rep. 
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Repeal  of  Particular  statutes.  — .The  question  whether  power  conferred  on  a 
municipal  corporation  to  grant  aid  has  been  repealed  by  subsequent  legisla- 
tion has  arisen  in  numerous  cases.  This  question  is  decided  by  the  general 
principles  relating  to  the  repeal  of  statutes,  and  cannot  therefore  be  treated  at 
length  in  this  place,  but  the  reader  is  referred  in  the  notes  to  the  cases  in 
point  and  the  statutes  involved.1 

b.  Effect  of  Constitutional  Amendments  upon  Prior  Legisla- 
tion. —  A  constitutional  provision  subsequently  adopted  forbidding  municipal 
corporations  to  grant  aid,  withdraws  all  power  to  grant  such  aid  under  previ- 
ous statutory  authority ;  a  though  a  provision  that  the  legislature  shall  not 
authorize  municipal  corporations  to  grant  aid,  etc.,  to  individuals,  corpora- 
tions, or  associations,  has  been  held  not  to  forbid  municipalities  from,  acting 


962,  appeal  dismissed  84  Fed.  Rep.  1015,49 
U.  S.  App,  777;  Nevada  Bank  v.  Steinmilz,  64 
Cal.  301;  Burgas  v.  Mabin,  70  Iowa 633;  Angel 
v.  Hume,  17  Hun  (N.  Y.)  374;  Cherry  Creek  v. 
Becker,  123  N.  Y.  161,  affirming  (Supm.  Ct. 
Gen.  t.)  18  N.  Y.  St.  Rep. "485;  Nelson  v.  Hay- 
wood County,  87  Tenn.  781. 

1,  Repeal  of  Particular  Statutes  —  United  States. 
—  Callaway  Count)  v.  Foster,  93  U.S.  567, 
affirming  3  Dill.  (U.  S.)  200  (effect  of  Missouri 
Act  March  24,  1868,  upon  Act  March  10,  1859); 
Clay  County  v.  Savings  Soc,  104  U.  S.  579 
(effect  of  charter  of  Illinois  Souiheastern  Rail- 
way Co.  upon  Illinois  Act  Nov.  6,  1849);  Lou- 
isiana v.  Taylor,  105  U.  S.  454  (charter  of 
Louisiana,  Mo.,  as  affected  by  Rev.  Stat.  Mis- 
souri 1865,  p.  372);  Red  Rock  v.  Henry,  106  U. 
S.  596  (effect  of  Minnesota  Act  March  5,  1870, 
upon  Act  March  2,  1871);  Pana  v.  Bowler,  107 
U.  S.  529  (effect  of  Illinois  Act  Feb.  24,  1869, 
upon  Act  Feb.  25,  1S67);  Savannah  v.  Kelly, 
108  U.  S.  184  (effect  of  Georgia  Act  March  4, 
1856,  upon  Act  Dec.  27,  1838);  Howard  County 
v.  Paddock,  no  U.  S.  384  (effect  of  Missouri 
Act  1868,  amending  charter  of  Louisiana  and 
Missouri  River  Co.,  granted  in  1859);  King- 
man County  v.  Cornell  University,  57  Fed. 
Rep.  149,  12  U.  S.  App.  551  (effect  of  Kansas 
Act  March  3,  1877);  /Etna  L.  Ins.  Co.  v.  Buir- 
ton,  75  Fed.  Rep.  962  (effect  of  Kansas  Act  18S7, 
c.  183),  appeal  dismissed  84  Fed.  Rep.  1015,  49 
U.  S.  App.  777;  Foster  v.  Callaway  County,  3 
Dill.  (U.  S.)  200,  affirmed  93  U.  S.  567  (Missouri 
Act  March  10,  1859,  as  affected  by  Act  March 
24,  1868);  Balcheller  v.  Mascoutah,  7  Chicago 
Leg.  N.  230,  2  Fed.  Cas.  No.  792  (effect  of  Illi- 
nois Act  March  10,  1869,  upon  Act  March  5, 
1867). 

Arkansas.  —  Babcock  v.  Helena,  34  Ark.  499 
(effect  of  Act  April  9,  1869,  upon  Act  Feb.  6, 

1867). 

Illinois.  —  Hutchinson  v.  Self,  153  111.  542. 

Iowa. — Jeffries  v.  Lawrence,  42  Iowa  498; 
Burges  v.  Mabin,  70  Iowa  633;  Baitemeyer  v. 
Rohlfs,  71  Iowa  582;  Barthel  v.  Meader.  72 
Iowa  125  ;  Cedar  Rapids,  etc.,  R.  Co.  v.  Elseffer, 
84  Iowa  510  (effect  of  Acts  of  1S80,  c.  192,  upon 
Act  1876,  p.  no,  §  7). 

Kansas.  — Slate  v.  Studt,  31  Kan.  245  (Laws 
1870,  c.  33,  as  amended  by  Laws  1871,  c.  48; 
repealed  by  Laws  1872,  c.  68,  as  amended  by 
Laws  1874,  c.  39). 

Kentucky.  —  Foreman  v.  Murphy,  7  Bush 
(Ky.)  303  (Special  Act  March  8,  1867,  as  affected 
by'Act  March  9,  1868). 

Maine.  —  Stevens   v.    Anson,  73  Me.  4S9 


(Special  Laws  1868,  c.  622,  §  I,  as  affected  by 
Rev.  Stat.  1871,  c.  51,  §  80). 

Missouri.  —  St.  Louis  v.  Alexander,  23  Mo. 
483;  Wilson  v.  Polk  County,  112  Mo.  126;  State 
v.  Dallas  County  Ct.,  72  Mo.  329,  and  State  v. 
Garroutte,  67  Mo.  445  (as  to  effect  of  Act  1861 
upon  power  conferred  on  Laclede  and  Fort 
Scott  Railroad  Co.  by  charter  under  Laws 
1859-60,  p.  434). 

Nebraska.  —  State  v.  Benton,  33  Neb.  823 
(Act  1877  was  repealed  by  Act  .1883). 

New  Mexico.  —  Laughlin  v.  Santa  Fe  Co.,  3 
N.  Mex.  264  (effect  of  Laws  1882,  c.  62,  upon 
Laws  1872,  c.  30). 

New  York.  —  Calhoun  v.  Delhi,  etc.,  R.  Co., 
28  Hun  (N.  Y.)  379,  64  How.  Pr.  (N.  Y.)  291; 
Angel  v.  Hume,  17  Hun  (N.  Y.)  374:  Syracuse 
Sav.  Bank  v.  Seneca  Falls,  86  N.  Y.  317  (effect 
of  Act  1871,  c.  925,  upon  proceedings  com- 
menced under  Laws  1869,  c.  907). 

Ohio.  —  Fosdick  v.  Perrysburg,  14  Ohio  St. 
472. 

Pennsylvania.  —  Riddle  v.  Philadelphia,  etc., 
R.  Co.,'  1  Pittsb.  (Pa.)  158,  2  Pittsb.  Leg.  J. 
(Pa.)  106  (Act  April  18,  1853,  as  affected  by  Act 
Feb.  2,  1854);  Mercer  County  v.  Pittsburgh, 
etc.,  R.  Co.,  27  Pa.  St.  389  (effect  of  repeal  of 
railroad  gauge  law  upon  Act  May  4,  1852). 

Tennessee.  —  Clay  v.  Justices,  5  Lea  (Tenn.) 
137  (effect  of  Code,  £  41,  upon  Special  Act 
1851-52,  authorizing  Hawkins  county  to  sub- 
scribe to  the  stock  of  a  railway  company). 

Wisconsin.  —  Slate  v.  Tomahawk,  96  Wis.  73. 

Special  Act  Not  Repealed  by  General  Law.  — 
Fosdick  v.  Perrysburg,  14  Ohio  St.  472. 

2,  Constitutional  Provisions.  —  Concord  r. 
Portsmouth  Sav.  Bank,  92  U.  S.  625  (as  to  the 
provision  in  ihe  constitution  of  Illinois  adopted 
July  2,  1870);  Norton  v.  Taxing  Dist.,  129  I". 
S.  479  (Act  Tennessee  Feb.  8,  1S70,  as  affected 
by  constitution  adopted  March  26,  1S70);  Illi- 
nois Grand  Trunk  R.  Co,  v.  Wade,  140  I".  S. 
65;  Aspinwall  v.  Daviess  County,  22  How. 
(U.  S.)  364  (Indiana  constitutional  provision); 
Fidelity  Trust,  etc.,  Co.  v.  Lawrence  County, 
92  Fed.  Rep.  576,  34  C.  C.  A.  553;  Casey  v. 
People,  132  111.  546;  Wilson  v.  Polk  County, 
112  Mo  126  (effect  of  Missouri  Laws  1S60-61,  p. 
60,  and  the  provisions  of  the  constitution 
adopted  in  1S65,  upon  the  charter  of  the  La- 
clede and  Fort  Scott  Railroad  Co.  under  Laws 
1859-60,  p.  43S);  Falconer  v.  Buffalo,  etc.,  R. 
Co.,  69  N.  Y.  491,  103  U.  S.  821  (New  York 
Const.  Amendments  1874-75);  Dodge  v.  Platte 
County,  82  N.  Y.  21S,  reversing  16  Hun  (N.  Y.) 
2S5. 
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under  previous  authority,  the  restriction  being  merely  upon  the  future  action  of 
the  legislature.1  Still  under  the  latter  provision  the  legislature  cannot  extend 
the  power  theretofore  granted.2 

IV.  Construction  of  Legislative  Grants  of  Power  —  1.  Implied  Power.  - 
While  the  legislature  may  authorize  municipal  corporations  to  grant  aid  to 
individual  enterprises  of  a  public  nature,  still  this  power  will  not  be  implied 
from  the  general  powers  granted  to  such  corporations,  but  must  be  expressly 
granted  or  it  does  not  exist.3 


1.  United  States.  — Callaway  County  v.  Fos- 
ter, 93  U.S.  567;  Scotland  County  v.  Thomas, 
94  U.  S.  682,  affirming  3  Dill.  (U.  S.)  7;  Henry 
County  v.  Nicoliy,  95  U.  S.  619;  Ray  County 
v.  Vansycle,  96  U.  S.  675;  Macon  County  v. 
Shores,  97  U.  S.  272;  Schuyler  County  v. 
Thomas,  98  U.  S.  169.  affirming  3  Dill.  (U.  S.) 
7,  23  Fed.  Cis.  No.  13,909;  Calhoun  County 
7*.  Galbraith,  99  U.  S.  214;  Cass  County  v.  Gil- 
letl,  100  U.  S.  5S5;  Ralls  County  v.  Douglass, 
105  U.  S.  728;  Louisiana  v.  Taylor,  105  U.  S. 
454;  Howard  County  v.  Paddock,  no  U.  S. 
3S4;  Dallas  County  :'.  McKenzie,  no  U.  S.  6S6; 
Huidekoper  v.  Dallas  County,  3  Dill.  (U.  S.) 
171,  12  Fed.  Cas.  No.  6,850. 

Minnesota.  —  State  v.  Clark,  23  Minn.  422. 

Missouri.  —  State  v.  Macon  County  Ct.,  41 
Mo.  453;  State  v.  Sullivan  County  Ct.,  551  Mo. 
522;  State  v.  Greene  County,  54  Mo.  540; 
Cooper  v.  Sullivan  County,  65  Mo.  542. 

New  York.  —  Dodge  v.  Platte  County,  16 
Hun  (N.  Y.)  285. 

Ohio.  —  Cass  v.  Dillon,  2  Ohio  St.  607. 

Pennsylvania.  —  Com.  v.  Walton,  182  Pa.  St. 
373,  61  Am.  St.  Rep.  712;  Indiana  County  v. 
Agricultural  Sac,  85  Pa.  St.  357. 

See  also  Louisiana  v.  Taylor,  105  LT.  S.  454; 
Slack  v.  Maysville,  etc.,  R.  Co.,  13  B.  Mon. 
(Kv  )  1.  Compare  State  v.  Dallas  County  Ct., 
72  Mo.  329;  State  v.  Garroutte,  67  Mo.  445; 
Wilson  y.  Polk  County,  112  Mo.  126;  Bun- 
combe County  v.  Payne,  123  N.  Car.  432. 

2.  State  v.  Saline  County  Ct.,  51  Mo.  350,  ir 
Am.  St  Rep.  454. 

3.  Power  Not  Implied  —  England.  —  Atty-Gen: 
■v.  Cj  rdiff  Corp.,  8  Reports  268  (1894)  2  Ch.  337. 

United  Slates.  —  McClure  v.  Oxford  Tp.,  94 
U.  S.  429;  Ottavva  v.  Carey,  108  U.  S.  no, 
reversing  8  Fed.  Rep.  199;  Chisholm  v.  Mont- 
gomery, 2  Woods  (U.  S.)  584;  Nashville  v.  Ray, 
19  Wall.  (U.  S.)  468. 

Alabama.  — Gibbons  <■.  Mobile,  etc.,  R..  Co., 
36  Ala.  410;  Montgomery  v.  Montgomery,  etc.. 
Plank  Road  Co.,  31  Ala.  76;  Eufaula  ?/.  McNab, 
67  Ala.  588,  42  Am.  Rep.  118. 

Illinois.  —  Colton  v.  Hanchett,  13  111.  615; 
Bissell  v.  Kankakee,  64  III.  249,  16  Am.  Rep. 
554;  Mather  v.  Ottawa,  114  111.  659. 

Indiana.  —  Lafayette  v.  Cox,  5  Ind.  38;  War- 
ren County  Agricultural  Joint  Stock  Co.  v. 
Barr,  55  Ind.  30;  Driftwood  Valley  Turnpike 
Co.  v.  Bartholomew  County,  72  Ind.  226. 

Iowa.  — Clark  -v.  Des  Moines,  19  Iowa  199, 
87  Am.  Dec.  423. 

A'ansas. — Commercial  Nat.  Bank  v.  Iola,  9 
Kan.  C89;  McConnell  v.  Hamm,  16  Kan.  228. 

Massachusetts.  —  Stetson  v.  Kempton.  13 
Mass.  278,  7  Am.  Dec.  145;  Cushing  v.  New- 
buryport,  10  Met.  (Mass.)  510. 

Missouri.  —  Knapp  v.  Kansas  City,  48  Mo. 
App.  485. 


Ohio.  —  Stem  v.  Cincinnati,  9  Ohio  Dec.  45, 
6  Ohio  N.  P.  15. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Philadelphia  47  Pa.  St.  189. 

Tennessee.  —  Cook  v.  Sumner  Skinning,  etc., 
Co.,  1  Snccd  (Tcnn.)  698.  Compare  East  Ten- 
nesee  University  v.  Knoxvillc.O  Baxt.  (Tenn.) 
166. 

In  Com.  v.  Walton,  1S2  Pa.  St.  373,  61  Am. 
St.  Rep.  712,  the  general  welfare  clause  in  the 
charter  of  the  city  of  Philadelphia  was  held  to 
authorize  the  city  to  appropriate  funds  in  aid 
of  an  association  formed  for  the  distribution 
of  pensions  amongst  disabled  city  officials. 

No  Implied  Power  to  Make  Donations  to  Rail- 
way Companies- —  United  States.  —  Buffalo,  etc., 
R.  Co.  v.  Falconer,  103  U.  S.  821;  Lewis  v. 
Shreveport,  108  U.  S.  2S2;  Dixon  County  v. 
Field,  in  U.  S.  83;  Young  v.  Clarendon  Tp., 
132  U.  S.  340.  29  Am.  &  Eng.  Corp.  Cas.  115; 
Katzenberger  v.  Aberdeen,  16  Fed.  Rep.  745; 
Scott  v.  Shreveport,  20  Fed.  Rep.  714. 

Alabama.  —  New  Orleans,  etc.,  R.  Co.  v. 
Dunn,  51  Ala.  128. 

Georgia.  —  Macon,  etc.,  R.  Co.  v.  Gibson,  85 
Ga.  r,  21  Am.  St.  Rep.  135. 

Illinois.  —  Welch  v.  Post,  99  111.  471  Chois- 
ser  v.  People,  140  111.  21. 

Indiana.  —  Harney  v.  Indianapolis,  etc.,  R. 
Co.,  32  Ind.  244;  Delaware  County  v.  McClin- 
tock,  51  Ind.  325;  Brocaw  v.  Gilson  County, 
73  Ind.  543. 

Iowa.  — Williamson  v.  Keokuk,  44  Iowa  88. 

A'ansas.  • —  Leavenworth,  etc.,  R.  Co.  v. 
Douglas  County,  18  Kan.  169. 

New  York.  —  Swcei  v.  Hulberl,  51  Barb.  (N. 

Y.)3I2. 

Texas.  —  Thornburgh  v.  Tyler,  16 Tex.  Civ. 
App.  439- 

Compare  Ring  v.  Johnson  County,  6  Iowa  265. 

No  Implied  Power  to  Loan  Credit.  —  Blake  v.  ' 
Macon,  53  Ga.  172;  Chamberlain  v.  Builing- 
ton,  19  Ioi\a  395.    See  also  Thomas  v.  Port 
Huron,  27  Mich.  320;  Brownell  v.  Greenwich, 
44  Hun  (N.  Y.)  On. 

Though  a  municipal  corporation  had  no 
power  to  guarantee  the  bonds  of  a  railway 
company,  still  the  deed  of  trust  securing  pay- 
ment of  the  bonds  guaranteed  by  a  municipal 
corporation  would  inure  to  the  benefit  of  the 
municipality  where  it  pays  the  bonds.  Hav  v. 
Alexandria,  etc.,  R.  Co.,  20  Fed.  Rep.  15.  See 
also  Washington,  etc.,  R.  Co.  v.  Cazenove,  83 
Va.  744. 

Power  to  Borrow  Money  should  not  be  held  to 
include  power  on  the  part  of  the  municipal 
corporation  to  loan  its  credit  to  a  railway  com- 
pany.   Chamberlain  v.   Burlington,  19  Icwa 

395- 

Indorsement  of  Railway  Company's  Bonds.  — 
Blake  v.  Macon,  53  Ga.  172. 
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2.  Constitutional  and  Statutory  Restrictions.  —  A  constitutional  restriction 
on  the  power  of  a  municipal  corporation  to  grant  aid,  etc.,  does  not  confer 
power  to  grant  aid  subject  to  such  restrictions,  but  legislative  authority  is 
still  required.1  So  also  restrictions  on  the  power  of  the  legislature  so  to 
authorize  municipal  corporations  do  not  empower  municipal  corporations  to 
act  without  legislative  sanction.2  And  the  same  has  been  held  true  with 
regard  to  a  statutory  restriction. 3 

3.  Statutes  to  Be  Strictly  Construed.  —  Legislative  power  conferred  upon  a 
municipal  corporation  to  subscribe  to  the  stock  of  private  corporations,  or 
otherwise  to  aid  private  enterprises  or  individuals,  being  the  delegation  of  an 
extraordinary  power,  should  not  be  extended  beyond  the  fair  import  of  the 
words  used  in  the  statute.  *  The  statute  should,  in  fact,  be  strictly  construed 
in  limitation  of  such  a  power,  and  not  liberally  construed  in  support  of  the 
asserted  power.5  The  authority  must  be  clearly  conferred,0  and  should  not 
be  implied  from  innuendo  merely.7  The  statute  should,  however,  be  con- 
strued as  a  whole,  and,  if  possible,  so  that  no  word  of  the  grant  shall  be 
inoperative  and  insignificant.* 

4.  Express  Restrictions  upon  Power  of  Newly  Organized  Counties.  —  In  Kansas 
the  statutes  expressly  prohibit  newly  organized  counties  from  issuing  bonds, 


Loan  of  Bonds  by  City  under  Statutory  Authority . 

—  Portlaa  1  v.  Atlantic,  etc.,  R.  Co  ,  74  Me.  241. 

Lien  of  Municipality  to  Secure  Payment  of  Bonds 
Loaned.  —  Ketchum  v.  St.  Louis,  101  U.  S.  306. 

No  Implied  Power  to  Subscribe  to  Stock  of  Rail- 
way Companies — ■  United  States,  — Thomson  v. 
Lee  Coanty,  3  Wall.  (U.  S.)  327;  East  Oakland 
Tp.  v.  Skinner,  94.  U .  S.  255;  South  Ottawa  v. 
Perkins.  94  U.  S.  2(10;  Wells  v.  Pontotoc  County, 
102  U.  S.  625;  Weigluman  v.  Clark,  103  U.  S. 
256;  Allen  v.  Louisiana,  103  U.  S.  80;  Jones- 
boro  City  v.  Cairo,  etc.,  R.  Co.,  110  U.  S.  192; 
Hayes  v.  Holly  Springs,  114  U.  S.  120;  Norton 
v.  Dyersburg,  127  U.  S.  160:  Ranletl  v.  Leaven- 
worth, unreported,  referred  to  in  1  Dill.  (U.  S.) 
263,  note;  Kelly  v.  Milan,  21  Fed.  Rep.  842, 
a  (firmed  127  U.  S.  139;  Lewis  v.  Clarendon,  5 
D'il.  (U.  S.)  329,  15  Fed.  Cas.  No.  8,320;  Chis- 
holm  v.  Montgomery,  2  Woods  (U.  S.)  5S4,  5 
Fed.  Cas.  No.  2,686. 

Arkansas.  —  Mississippi,  etc.,  R.  Co.  v. 
Camlen,  23  Ark.  300;  Hancock  v.  Chicot 
County,  32  Ark.  575. 

California.  —  French  v.  Teschemaker,  24 
Cal.  518. 

Illinois.  —  Harding  v.  Rockford,  etc.,  R.  Co., 
65  111.  90;  People  v.  Santa  Anna,  67  111.  57; 
Jackson  County  v.  Brush,  77  III.  59;  Cairo, 
etc.,  R.  Co.  v.  Sparta,  77  111.  505;  People  v. 
Jackson  County,  92  III.  441;  Pitzman  v.  Free- 
burg,  92  111.  in;  Welch  v.  Post,  99  111.  471; 
People  v.  Hamill,  134  111.  666;  Choisser  v. 
People,  140  III.  21;  Pana  v.  Lippincott,  2  111. 
App.  466. 

Indiana.  —  Aurora  v.  West,  22  Ind.  88,  S5 
Am.  Dec.  413. 

Iowa.  —  Slokes  v.  Scolt  County,  10  Iowa  166; 
State  v.  Wapello  County,  13  Iowa  388;  Myers 
v.  Johnson  County,  14  Iowa  47;  McMillan  v. 
Boyles,  14  Iowa  107;  Ten  Eyck  v.  Keokuk,  15 
Iowa  486;  Smith  v.  Henry  County,  15  Iowa 
385;  Jefferson  County  v.  Burlington,  etc.,  R. 
Co.,  66  Iowa  385. 

Kansas.  —  Lewis  v.  Bourbon  County,  12  Kan. 
186;  Missouri  River,  etc.,  R.  Co.  v.  Miami 
County,  12  Kan.  487. 

Kentucky.  —  Kentucky  Union  R.  Co.  v. 
Bourbon  County,  85  Ky.  98. 


Mississippi. —  Hawkins  v.  Carroll  County, 
50  Miss.  735;  Sykes  v.  Columbus,  55  Miss. 
"5- 

Missouri.  —  Rubey  v.  Shain,  54  Mo.  207, 

JVe7u  York.  —  Duanesburgh  v.  Jenkins,  40 
Barb.  (N.  Y.)  574. 

South  Carolina.  —  State  v.  Whitesides,  30  S. 
Car.  579;  State  v.  Harper,  30  S.  Car.  586. 

Tennessee.  — Johnson  City  v.  Charleston,  etc., 
R.  Co.,  100  Tenn.  138. 

Wisconsin.  —  State  v.  Tomahawk,  96  Wis.  73. 

See  also  Joslyn  v.  Dow,  19  Hun  (N.  Y.)494. 

Assent  of  Voters.  —  Without  legislative  sanc- 
tion, the  assent  of  a  majority  of  the  voters 
would  not  authorize  a  m u nicipalky  to  make 
such  a  subscription.  Lewis  v.  Bourbon  Coiiniy, 
12  Kan.  1S6. 

No  Estoppel  Because  of  Incurring  Indebtedness 
on  Faith  of  Unauthorized  Subscription.  —  People 
?'.  Jackson  County,  92  111.  441. 

Power  to  Protect  Interest  of  Municipality  in 
Railways. —  Power  conferred  on  a  municipal 
corporation  to  take  all  needful  steps  to  protect 
its  interests  in  railways  authorizes  the  munici- 
pality to  aid  in  their  construction.  Bard  v. 
Augusta,  30  Fed.  Rep.  906. 

1.  Dixon  County  v.  Field,  111  U.  S.  83; 
Hawkins  v.  Carroll  County,  50  Miss.  735; 
Reineman  v.  Covington,  etc.,  R.  Co.,  7  Neb. 
310;  Johnson  City  v.  Charleston,  etc.,  R.  Co., 
100  Tenn.  138. 

2.  Jarrolt  v.  Moberly,  103  U.  S.  580;  Hayes 
v.  Holly  Springs,  1 14  U.  S.  120;  Fidelity  Trust, 
etc.,  Co.  v.  Lawrence  County,  (C.  C.  A.)  92 
Fed.  Rep.  576. 

3.  Jarrolt  v.  Moberly,  103  U.  S.  580. 

4.  Lewis  v.  Bourbon  County,  12  Kan.  1S6. 

5.  Strict  Construction.  —  Demaree  v.  Johnson, 
150  Ind.  419;  Smith  v.  Omaha,  etc.,  R.,  etc., 
Co.,  97  Iowa  545;  Bowling  Green,  etc.,  R.  Co. 
v.  Warren  County  Ct.,  10  Bush  (Ky.)  711;  Mc- 
Manus  v.  Duluth,  etc.,  R.  Co.,  51  Minn.  30; 
Wilkes  County  v.  Call,  123  N.  Car.  30S.  See 
also  Sykes  v.  Columbus,  55  Miss.  115. 

6.  Harding  v.  Rockford,  etc.,  R.  Co.,  65  111.  90. 

7.  Pitzman  v.  Freeburg,  92  111.  III. 

8.  Niantic  Sav.  Bank  v.  Douglas,  5  111.  App. 
579- 
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except  for  school  purposes,  within  one  year  after  their  organization,  and  this 
prohibits  the  issuance  of  bonds  in  aid  of  railways.1 

5.  Construction  of  Particular  Statutes  —  a.  In  GENERAL.  —  In  a  number  of 
cases  the  question  has  arisen  as  to  whether  a  particular  statute  authorized  a 
grant  of  aid  to  or  subscription  to  the  stock  of  a  lailway  company,  and  such 
of  these  decisions  as  do  not  admit  of  the  extraction  of  any  rule  of  value  in 
the  construction  of  other  statutes  are  cited  in  the  notes,  together  with  a 
reference  to  the  statute  involved.* 

b.  Construction  of  Statutes  with  Regard  to  Particular  Munici- 
palities. —  Villages,  Towns,  Cities,  and  Countie3  are  separate  and  distinct  corpora- 
tions, and  general  power  conferred  upon  all  of  one  class  of  such  corporations 
should  not  be  construed  to  include  another  class.3 

Municipality  Incorporated  under  Special  Charter.  —  A  statute  conferring  authority 
upon  municipal  corporations  generally  to  aid  in  the  construction  of  railways 
confers  such  power  upon  a  municipality  though  incorporated  under  a  special 
charter.4 

Municipal  Corporations  Incorporated  After  Enabling  Act.  —  A  municipal  corporation 
incorporated  after  the  passage  of  a  general  act  empowering  municipal  corpo- 
rations generally  to  aid  in  the  construction  of  a  railway  may  fall  within  the 
purview  of  the  act,5  unless  there  is  some  subsequent  statutory  provision  which 
renders  the  act  inapplicable  to  the  particular  corporation.6 

The  Term  "Corporate  Body,"  in  a  statute  authorizing  the  agent  of  any  corporate 
body  to  subscribe  to  the  stock  of  a  railway  company,  has  been  held  to  apply 
solely  to  private  corporations,  and  not  to  authorize  subscriptions  by  municipal 
corporations.1, 

c  Construction  of  Statutes  with  Regard  to  Object  of  Aid  — 
(i)  In  General.  —  Where  municipal  corporations  are  given  power  to  aid  speci- 
fied corporations  or  corporations  answering  a  general  description,  the  power 
cannot  be  extended  by  construction  so  as  to  embrace  corporations  not  coming 
within  such  description.8 

"  Any  Railroad."  —  Where  the  power  given  is  to  aid  in  the  construction  of 
any  railroad  in  the  state,  this  includes  all  railroads  in  the  state,  without 
restriction,  and  a  subscription  to  one  does  not  exhaust  the  power  to  subscribe 
to  any  other  railroad.9 

1.  State  v.  Haskell  County,  40  Kan.  65.  Railroad  with  Which  Another  Railroad  May  Be 

2.  Particular  Statutes — United  States.  —  Con-  "Joined,  Connected,  or  Intersected."  —  Kenicott 
verse  v.  Ft.  Scott,  92  U.  S.  503  {Kansas  Acts,      v.  Wayne  County,  16  Wall.  (U.  S.)  452. 

Feb.  28,  1868;  Gen.  Stat.,  c.  19);  Rock  Creek  3.  Pitzman  v.  Freeburg,  92  111.  in ;  Welch  v. 

Tp.  v.  Strong,  96  U.  S.  271  {Kansas  Act,  March  Post,  99  111.  471;  Sykes  v.  Columbus,  55  Miss. 

2,  1872);  Allen  v.  Louisiana,  103  U.  S.  8o(charter  115.    Compare  Mattin  v.  People,  87  111.  524; 

of  the  city  of  Louisiana,  Mo.,  approved  March   .  Enfield  v.  Jordan,  119  \J .  S.  686. 

12,  1870);  MontclairTp.  v.  Ramsdell,  107  U.  S.  4.  Barlemeyer  v.  Rolilfs,  71  Iowa  582  (Acts 

147  (exception  in  New  Jersey  Act  April  9,  1868,  20th  Gen.  Assem.  I  wa,  c.  159). 

with  regard  to  the  township  of  Bloomfield,  Corporation  Charter  under  Territorial  Laws. — 

was  held  not  to  apply  to  the  township  of  Mont-  Atchison,  etc.,  R.  Co.  v.  Jefferson  County,  21 

clair  subsequently  set   off  from    Bloomfield  Kan.  309. 

township);  Curtis  v.  Butler  County,  24  How.  5.  Long  v.  New  London,  5  Fed.  Rep.  559,  9 

(U.  S.)  435  {Pennsylvania  Act  Feb.  9,  1853);  Biss.  (U.  S.)  539  (Private  and  Local  Laws  Wis- 

Bard  v.  Augusta,  30  Fed.   Rep.  906  (Laws  cousin,  1867,0.  93);  Lewis  v.  Clarendon,  5  Dill. 

Kansas  1876,  c.  107,  as  amended  in  1877,  Comp.  (U.  S.)  329  (Arkansas  Act  1855);  Perrin  v.  New 

Laws  792).  London,  67  Wis.  416. 

Illinois.  —  McWhorter  v.  People,  65  111.  290.  6.  See    Perrin    v.    New    London,  67  Wis. 

Missouri.  —  Smith  v.  Clark  County,  54  Mo.  416. 

58.  7.  "Corporate  Body."  —  East  Oakland  Tp.  v. 

New  York  —  People  v.  Peck,  4  Lans.  (N.  Y.)~  Skinner,  94  U.  S.  255  {Illinois  Act  Feb.  18, 

528,  62  Barb.  (N.  Y.)  545,  42  How.  Pr.  (N.  Y.)  1861);  Campbell  v.  Paris,  etc  ,  R.  Co.,  71  111. 

425.  611  {Illinois  Act  Feb.  18,  1861). 

Virginia. — Echols  v.  Bristol,  90  Va.  165  (right  8.  Scates  v.  King,  no  111.  456;  Williams  v. 
of  municipality  to  subscribe  to  stock  of  railroad  People,  132  111.  574;  Winchester,  etc.,  Turn- 
company,  conditioned  by  Act  Feb.  14,  1888,  pike  Road  Co.  v.  Clarke  County  Ct.,  3  Met. 
upon  prior  subscription  by  such  company  to  (Ky.)  140. 

slock  of  a  furnace  company).  9.  Chicot  County  v.  Lewis,  103  U.  S.  164. 
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"  Railroad  Companies."  —  A  corporation  is  none  the  less  a  railroad  company, 
within  the  meaning  of  a  general  statute  authorizing  municipal  corporations  to 
grant  aid  to  or  . subscribe  to  the  stock  of  railroad  companies,  because  the 
charter  of  the  company  vested  it  with  power  to  carry  on,  in  addition  to  the 
general  business  of  a  railway  company,  that  of  a  mining  or  a  manufacturing 
company  1 

Aid  " in  the  Completion  of"  Railroad.  —  Under  a  statute  authorizing  municipal 
corporations  to  grant  aid  "  in  the  completion  of  any  railroad,"  it  was  held 
that  the  terms  quoted  involved  the  selection  of  the  termini,  the  surveying 
and  location  of  the  road,  the  securing  of  the  right  of  way,  the  construction 
of  the  roadbed,  and  the  laying  and  ironing  of  the  track,  and  that  aid  given 
in  any  of  these  stages  was  aid  given  in  the  completion  of  the  railroad.2  Still 
such  authority  would  only  authorize  aid  in  the  completion  of  a  railway  which 
had  actually  been  commenced  prior  to  the  passage  of  the  statute.3 

Railway  Companies  Incorporated  After  Passage  of  Enabling  Act.  —  Where  authority  is 
given  to  grant  aid  to  railway  companies  generally,  this  will  authorize  aid  to 
companies  organized  after  the  passage  of  the  act  as  well  as  to  those  formed 
prior  thereto.4 

Foreign  Corporations.  —  Where  the  power  given  is  to  subscribe  to  the  stock  of 
railway  companies  organized  under  the  laws  of  the  state,  a  subscription  to  the 
stock  of  a  foreign  corporation  is  not  authorized,  though  such  foreign  corpo- 
ration is  by  law  entitled,  after  compliance' with  certain  conditions,  to  extend 
its  road  into  the  state,  and  for  that  purpose  "  possess  and  exercise  all  the 
rights,  powers,  and  privileges"  conferred  upon  domestic  corporations.5 

Railroad  Companies  in  Which  Municipality  Has  an  Interest.  —  Where  a  municipal  cor- 
poration is  authorized  to  aid  in  the  construction  of  a  railway  in  which  its 
citizens  have  an  interest,  it  is  necessary,  to  enable  the  municipality  to  exercise 
the  power,  that  it  shall  have  a  direct  pecuniary  interest  in  the  railway;  it  is 
not  sufficient  that  there  is  a  public  interest  created  by  the  building  of  the 
railway  in  the  municipality.6 

"  Branch  Railroad."  —  A  branch  railroad  is,  strictly,  a  line  operated  as  a  feeder 
to  the  main  line,  and  is  to  be  distinguished  from  an  extension.7  Still  a  line 
extending  from  one  of  the  termini  of  the  main  line  in  a  different  direction 
from  the  main  line  has  been  considered  a  branch  road  within  the  meaning  of 
a  provision  empowering  the  counties  through  which  the  railway  or  any  of  its 
branches  should  run  to  subscribe  to  its  stock.8 

Extensions  of  Existing  Railways.  —  General  power  given  to  a  municipality  to  aid 
in  the  construction  of  railways  authorizes  aid  in  the  extension  of  an  existing 
railway.9 

(2)  Railroads  Running  "to,"  "from,"  "through"  or  "near"  Munici- 
pality. —  A  statute  authorizing  a  municipality  to  aid  in  the  construction  of 
railways  running  "  to  "  the  municipality  includes  a  railway  that  runs  through 
the  municipality.10 

1.  Randolph  County  v.  Post,  93  U.  S.  502  6.  Stanley  v.  Coler,  (C.  C.  A.)  96  Fed.  Rep. 
(Illinois  Act  Nov.  6,  1849).  See  also  Snell  v.  284,  reversing  89  Fed.  Rep.  257.  See  also  Bun- 
Leonard,  55  Iowa  553.  combe  Couniy  v.  Payne,  123  N.  Car.  432. 

2.  Coler  v.  Stanley  County,  89  Fed.  Rep.  7.  See  the  title  Lateral  or  Branch  Rail- 
257.  roads,  vol.  18,  p.  560. 

3.  Stanley  County  v.  Coler,  (C.  C.  A.)  96  Fed.  8.  Howard  County  v.  Booneville  Cent.  Nat. 
Rep.  284,  reversing  89  Fed.  Rep.  257;  Wilkes  Bank,  108  U.  S.  314. 

County  v.  Call,  123  N.  Car.  308.  9.  Pitisburgh,  etc.,  R.  Co.  v.  Harden,  137 

4.  James  v.  Milwaukee,  16  Wall.  (U.  S.)  159;  Ind.  4S6. 

Stebbins  v.  Pueblo  County,  4  Fed.  Rep.  282  10.  Roads  Running  "  to  "  Municipality.  —  Au- 

(Colorcuio  Act  1868).    Compare  Smith  v.  Mil-  rora  v.  West,  9  Ind.  74. 

waukee,  etc.,  R.  Co.,  9  Am.  L.  Reg.  655;  Ro-  So  a  statute  authorizing  a  subscription  to 

gan  v.  Watertown,  30  Wis.  259.  the  stock  of  a  company  chartered  for  mak- 

5.  Allen  v.  Louisiana,  103  U.  S.  80.  Compare  ing  roads  to  the  municipality  has  been  held  to 
Pittsburgh,  etc.,  R.  Co.  v.  Harden,  137  Ind.  authorize  a  subscription  when  the  company 
486.  was  organized  to  construct  a  road  in  extension 
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"Near."  —  Where  a  municipal  corporation  is  given  power  to  aid  in  the  con- 
struction of  railroads  running  near  the  municipality,  the  word  "  near  "  is 
relative  in  its  signification.  What  would  be  near  in  one  locality  might  not 
be  in  another;  each  case  must  be  governed  by  its  special  circumstances,  the 
main  inquiry  being  whether  the  railroad  when  constructed  would  be  near 
enough  to  contribute  to  the  convenience  or  advance  the  business  of- the  par- 
ticular municipality  involved.1 

Necessity  for  Final  Location  of  Line.  —  Where  the  power  to  aid  in  the  construc- 
tion of  a  railway  is  conferred  on  municipal  corporations  through  whose  terri- 
tory the  road  may  pass,  it  has  been  held  that  the  entire  line  of  the  railway 
must  be  actually  and  filially  located,  before  the  power  can  be  exercised.-  It 
is  not  necessary,  under  a  statute  authorizing  aid  by  any  county  through  which 
the  railway  may  run,  that  the  railway  shall  have  been  actually  constructed 
before  the  aid  can  be  granted.3 

(3)  De  Facto  Railway  Corporations.  —  Where  a  municipality  has  general 
power  to  enter  into  a  contract  in  aid  of  the  construction  of  a  particular  kind 
of  railway,  and  it  enters  into  a  contract  with  a  railway  company  to  build  such 
a  road,  it  cannot,  after  the  road  has  been  built  in  compliance  with  the  terms 
of  the  contract,  deny  the  validity  of  the  contract  on  the  ground  that  the 
company  did  not  at  the  time  have  the  charter  authority  to  construct  that 
particular  kind  of  railway.  *  And  it  has  been  held  that  a  municipality  issuing 
bonds  in  aid  of  a  railway  constructed  by  a  de  facto  railway  company  cannot 
show  in  defense  to  an  action  thereon  that  the  company  had  no  existence  de 
jure*  Where,  however,  the  proceedings  by  which  the  aid  is  granted  are 
directly  attacked  by  taxpayers  to  prevent  the  consummation  of  the  contract 
with  the  company,  the  want  of  a  valid  incorporation  would  be  fatal  to  the 
power  to  grant  the  aid  and  would  render  bonds  issued  by  the  town  invalid  as 
against  any  one  except  a  bona  fide  holder.6 

Corporations  "Duly  Organized."  — A  power  given  to  take  stock  in  or  grant  aid  to 
railway  companies  "duly  organized,"  contemplates  the  complete  organization 
of  the  corporation.7 

(4)  "Roads."  —  Power  conferred  to  aid  in  the  construction  of  "roads," 
without  more,  authorizes  aid  in  the  construction  of  railways.8 

(5)  "Internal  Improvements."  —  The  power  to  grant  aid  towards  the  con- 

and  prolongation  of  one  leading  into  the  ma-  of  the  company.    Woods  v.  Lawrence  County, 

nicipality.    Van  Hostrup  z.  Madison,  1  Wall.  1  Black  (U.  S.)  386. 

(U.  S.)  291.  3.  Kenicott  v.  Wayne  County,  16  Wall.  (U. 

And  a  statute  authorizing  a  subscription  in  S.)  452. 

the  case  of  a  company  formed  for  the  purpose  4.  Kingman  County  v.  Cornell  University, 

of  making  a  connection  between  two  desig-  (C.  C.  A.)  57  Fed.  Rep.  149. 

nated  points,  includes  a  company  whose  line  5.  De  Facto    Railway    Companies.  —  Douglas 

forms  such  a  connection,  though  it  may  extend  Couniy  s,  B^iles,  94  U.  S.  104.    See  also  Dar- 

beyond  the  points  specified.    Patlison  v.  Yuba  lington  v.  La  Clede  County,  4  Dill.  (U.  S.)  200, 

County,  13  Cal.  175.  6  Fed.  Cas.  No.  3,577.    And  see  the  title  De 

1.  See  Kirkbride  v.  Lafayette  County,  10S  Facto  Corporations,  vol.  8,  p.  747. 

U.  S  2o3.  6.  Winchester,  etc..  Turnpike  Road  Co.  v. 

2.  Pardy  v.  Lansing,  128  U.  S.  557  (Laws  Clarke  County  Ct.,  3  Met,  (Ky.)  140;  Farnham 
New  York  1871,  c.  298);  Smith  v.  Yates,  15  v.  Benedict,  107  N.  Y.  159,  reversing  39  Hun 
Blaichf.  (U.  S.)  89;  Mellen  v.  Lansing,  19  (N.  Y.)  22;  People  v.  Van  Valkenburgh,  63 
Blatchf.  (U.  S  )5i2,  affirmed 21  Blatchf.  (U.  S.)  Barb.  (N.  Y.)ios;  People  v.  Franklin,  5  Lans. 
119,  11  Fed.  Rep.  820;  Mellen  v.  Lansing,  20  (N.  Y.)  129;  People  v.  Adirondack  Co.,  57 
Blatchf.  (U.  S.)  278;  Aurora  v.  West,  9  Ind.  Barb.  (N  Y.)  656. 

74;  People  v.  Morgan,  55  N.  Y.  587,  reversing  7.  Rubey  v.  Shain,  54  Mo.  207. 

65  Barb.  (N.  Y.)  473;  Oswego  County  Sav.  8.  "Roads."  —  Evansville  v.  Dennett,  161  U. 

Bank  v.  Genoa,  (Supm.  Ct.  Tr.  T.)  28  Misc.  S.  434  (Evansville,    Ind.,  charter  approved 

(N.    Y.)   71.      See   also  Johnson  County  v.  1847);  Aurora  v.  West,  9  Ind.  74;  Evansville, 

Thiyer,  94  U.  S.  631.  etc.,    R.    Co.    v.    Evansville,    15    Ind.  395; 

But  where  the  object  of  granting  the  power  Dubuque  County  v.  Dubuque,  etc.,  R.  Co.,  4 

was  to  enable  the  rail  way  company  to  organize,  Greene  (Iowa)  1.    See  also  Van  Hostrup  v. 

a  subscription  before  the  location  of  the  line  Madison,  1  Wall.  (U.  S.)  291.    Compare  Stokes 

was  sustained,  it  appearing  that  the  location  v.  Scott  County,  10  Iowa  166;  State  v.  Wapello 

could  not  be  made  until  after  the  organization  County,  13  Iowa  388. 
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struction  of  internal  improvements  carries  power  to  aid  in  the  construction  of 
railways,1  bridges,2  plankroads  and  turnpikes,3  and  a  water  gristmill  the  tolls 
of  which  are  regulated  by  county  commissioners  and  which  is  subject  to 
legislative  control;4  but  not  a  steam  gristmill,5  nor  a  beet  sugar  manufac- 
tory which  does  not  manufacture  sugar  fiom  beets  for  toll,  although  propelled 
by  water  power.0 

(6)  "Public  Improvements"  —  "Public  Purpose.''  —  In  California  it  has 
been  held  that  the  term  "  public  improvements,"  in  the  present  connection, 
should  be  taken  in  a  limited  sense  as  applying  to  those  improvements  which 
are  the  proper  subjects  of  police  and  municipal  regulation  —  such  as  gas, 
water,  almshouse,  hospitals,  etc.  —  and  cannot  be  extended  to  subjects  foreign 
to  the  object  of  the  incorporation  and  beyond  its  territorial  limits.7  The 
United  States  court  has  held  that  the  power  to  borrow  money  "for  any  public 
purpose  "  authorized  the  borrowing  of  money  to  aid  private  corporations  by 
donation  or  by  subscription  to  stock,  to  construct  turnpikes8  and  railways.9 

(7)  "Extraordinary  or  Special  Purpose."  —  Power  conferred  to  raise  money 
for  "  extraordinary  or  special  purpose  "  refers  strictly  to  municipal  purposes, 
and  does  not  authorize  the  raising  of  money  to  aid  in  the  construction  of  a 
railway. 1W 

d.  Construction  of  Statutes  with  Regard  to  Character  of  Aid 
Authorized.  ■ — ■  Power  conferred  to  aid  in  the  construction  of  railroads 
authorizes  aid  in  the  construction  of  the  depots  and  side  tracks  of  an  existing 
road.11 

General  Power  to  Aid  in  the  construction  of  railways,  turnpikes,  etc.,  would 
authorize  a  municipality  to  subscribe  to  the  stock  of  companies  organized  to 
conduct  such  enterprises  12  or  to  make  donations  to  such  companies. 13 

Power  to  Obtain  Money  on  Loan  of  Faith  and  Credit.  —  So  also  power  given  a  munici- 
pality to  obtain  money  on  the  loan  of  its  faith  and  credit,  to  aid  in  the  con- 
struction of  railways,  has  been  held  to  empower  the  municipality  to  guarantee 
the  bonds  of  the  railway  company.14 

Power  to  Subscribe  to  the  stock  of  a  railway  company  would  not  authorize  a 

1.  "Internal     Improvements"  —  Railways. —  "  Structures  of  Public  Necessity  and  Utility."  — 

Savannah       Kelly,  108  U.  S.  184.;  Savannah  Authority  to  provide  for  the  construction  of 

v.  Martin,  108  U.  S.  igi;  State  v.  Thorne,  9  "structures  of  public  necessity  and  utility" 

Neb.  458.    See  also  Ex  p.  Selma,  etc.,  R.  Co.,  does  not  include  authority  to  purchase  land  to 

45  Ala.  696,  6  Am.  Rep.  722.  be  donated  to  a  railway  company  for  depot 

2.  Bridges. — -Union  Pac.  R.  Co.  v.  Colfax  and  machine  shops.  Lewis  v.  Shreveport, 
County,  4  Neb.  450.  3    Woods   (U.    S.)   205,    15    Fed.    Cas.  No. 

3.  Plankroads  and  Turnpikes.  —  Weiumpka  v.  8,331. 

Winter,  29  Ala.  651;  Wetumpka  v.  Wetumpka  10.  Perrin  v.  New  London,  67  Wis.  416. 

Wharf  Co.,  63  Ala.  61  r.  11.  Rock  Creek  Tp.  v.  Strong,  96  U.  S.  271 

4.  Gristmill.  —  Traver  v.  Merrick  County,  14  (Kansas  Act  March  2,  1872). 

Neb.  327,  45  Am.  Rep.  in;  State  v.  Clay  Where  a  statute  confers  upon  counties  gen- 
County,  20  Neb.  452.  See  also  Blair  v.  Cum-  erally,  situated  on  the  line  of  a  railway  com- 
ing County,  in  U.  S.  363.  pany,  power  to  subscribe  to  its  stock  or  10 

5.  Osborne  v.  Adams  County,  109  U.  S.  1,  make  donations  in  aid  of  the  construction  of 
affirming  106  U.  S.  181;  Slate  v.  Adams  the  road,  and  in  a  specific  section  expressly 
County,  15  Neb.  568.  But  see  Burlington  Tp.  authorizes  a  particular  county  to  subscribe  to 
v.  Beasley,  94  U.  S.  310.  the  stock  of  the  company  to  a  certain  amouni. 

Presumption  as  to  Character  of  Gristmill. —  the  county  so  specified  may  make  both  the  sub- 
Stale  v.  Clay  County,  20  Neb.  452.  scription  under  the  express  authority  conferred 

6.  Getchell  v.  Benton,  30  Neb  870.  upon  it  and  also  a  donation  under  the  authority 

7.  Low  v.  Marysville,  5  Cal.  214.  See  also  conferred  upon  the  counties  generally.  Moul- 
Chamberlain  v.  Burlington,  19  Iowa  395;  Ris-  trie  County  v.  Fairfield,  105  U.  S.  370. 

ley  v.  Howell,  57  Fed.  Rep.  544.  12.  Wetumpka  v.  Winter,  29  Ala.  651;  We- 

8.  Mitchell  v.  Burlington,  4  Wall.  (U.  S.)  tumpka  v.  Wetumpka  Wharf  Co.,  63  Ala. 
270;  Larned  v.  Burlington,  4  Wall  (U.  S.)  275.  611;    Nelson  v.  Haywood  County,  S7  Tenn. 

9.  Gelpcke  v.  Dubuque,  1  Wall.  (U.  S.)  220;  781;  Austin  v.  Gulf,  etc.,  R.  Co.,  45  Tex. 
Meyer  v.  Muscatine,  1  Wall.  (U.  S.)  384;  Rog-  234. 

ers     Burlington,  3  Wall.  (U.  S.)654.    See  also  13.  Wilkinson  v.  Peru,  61  Ind.  1;  State  v. 

Jarrott  v.  Moberlv,  5  Dill.  (U.  S.)  253,  13  Fed.  Babcock,  19  Neb.  230. 

Cas.  No.  7,223.    Compare  Chamberlain  v.  Bur-  14.  Savannah  v.  Kelly,  108  U.  S.  184;  Savan- 

lington  19  Iowa  395.  nah  v.  Martin,  108  U.  S.  191. 
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donation  in  aid  of  the  company,1  or  a  loan  of  the  credit  of  the  municipality.* 
c.  Restrictions  on  Amount  of  Aid. — -Where  general  power  is  con- 
ferred to  aid  in  the  construction  of  a  railway,  without  any  restrictions  upon 
the  amount  of  aid,  the  amount  is  of  course  a  matter  solely  for  the  determina- 
tion of  the  municipality  and  the  corporation  or  individual  to  be  aided.3 

Express  Restrictions.  —  I ii  some  jurisdictions  there  are  constitutional  restric- 
tions upon  the  amount  of  aid  which  may  be  authorized,4  and  the  statutes 
conferring  the  power  often  restrict  the  amount  of  aid  to  be  granted.5  And  a 
general  constitutional  limitation  upon  the  amount  of  indebtedness  which  a 
municipal  corporation  may  incur  would  apply  to  indebtedness  incurred  in  aid 
of  railways,  etc.6 

Bonds  in  Excess  of  Authorized  Amount.  —  Where  municipal  bonds  ill  excess  of  the 
amount  authorized  are  donated  as  one  transaction  directly  to  the  railway 
company,  they  cannot  be  enforced  to  the  extent  to  which  the  municipality 
could  lawfully  have  issued  the  bonds,  on  the  theory  that  the  municipality 
receirad  a  consideration  in  the  construction  of  the  railway  and  should  there- 
fore pay  as  much  upon  the  bonds  as  it  might  lawfully  have  donated.7 


1.  Post  v.  Pulaski  County,  9  U.  S.  App.  r; 
Bissell  v.  Kankakee,  64  111.  249,  16  Am.  Rep. 
554;  Choisser  v.  People,  140  111.  21;  Sampson 
v.  People,  140  111.  466;  Lewis  v.  Bourbon 
County,  12  Kan.  186;  Slate  v.  Brassfield,  67 
Mo.  331;  Hamlin  v.  Meadville,  6  Neb.  227. 

After  a  subscription  for  stock  and  issuance 
of  municipal  bonds  in  payment,  an  agreement 
between  the  company  and  ihe  municipality 
that  the  stock  shall  be  surrendered  to  the 
former  in  consideration  of  a  return  of  a  small 
part  of  the  bonds  would  not  render  the  trans- 
action a  donation  as  regards  the  bonds  re- 
tained by  the  company  so  as  to  render  them 
invalid  in  the  hands  of  bona  fide  holders.  Cairo 
v.  Zane,  149  U.  S.  122;  Anderson  County  v. 
Beal,  113  U.S.  227;  Maxcy  v.  Williams  County 
Ct.,  72  111.  207.  See  also  Troy  v.  Atchison, 
etc.,  R.  Co.,  i)  Kan.  519.  Such  a  scheme 
would,  However,  where  it  is  a  part  of  the  sub- 
scription transaction,  amount  to  a  donation 
and  render  the  bonds  invalid  in  the  hands  of 
the  company.  Po?t  v.  Pulaski  County,  9  U. 
S.  App.  I;  Choisser  v.  People,  140  III.  21; 
■Sampson  v.  People,  140  111.  466.  See  also 
State  v.  BrasEfield,  67  Mo.  331. 

2.  Blake  v.  Macon,  53  Ga.  172. 

3.  Amount  of  Aid. —  Pana  v.  Bowler,  107  U. 
S.  529;  Coe  v.  Caledonia,  etc  ,  R.  Co.,  27 
Minn.  197. 

The  fact  that  the  municipality  has  exercised 
the  power  by  a  grant  of  aid  to  a  particular 
railway  company  does  not  affect  its  power  to 
grant  aid  again  to  the  same  company.  People 
v.  VVaynesville,  88  111.  469;  Coe  v.  Caledonia, 
etc.,  R.  Co.,  27  Minn.  197;  Caldwell  v.  Burke 
County,  4  Jones  Eq.  (57  N.  Car.)  323. 

So  when  the  power  is  to  aid  in  the  construc- 
tion of  any  railway,  a  grant  of  aid  to  one  rail- 
way does  not  affect  the  power  to  aid  in  the 
construction  of  another  railway.  Chicot 
County  v.  Lewis,  103  U.  S.  164. 

4.  Dixon  County  v.  Field,  111  U.  S.  S3,  and 
Hedges  v.  Dixon  County,  150  U.  S.  182  {Ne- 
braska constitution);  Virksburg,  etc.,  R.  Co. 
v.  Scott,  52  La.  Ann.  512;  Coe  v.  Caledonia, 
etc.,  R.  Co.,  27  Minn.  197;  Reineman  v.  Cov- 
ington, etc.,  R.  Co.,  7  Neb.  310;  De  Clerq  v. 
Hager,  12  Neb.  185,  Jones  v.  Hurlburt,  13 
Neb.  125,  State  v.  Babcock,  19  Neb.  223. 


5.  United  States,  —  Dixon  County  v.  Field, 
in  U.  S.  83;  U.  S.  v.  Knox  County,  2  McCrary 
(U.  S.)  625;  Rathbone  v.  Kiowa  County,  73 
Fed.  Rep.  395;  ./Etna  L.  Ins.  Co.  v.  Buriton, 
75  Fed.  Rep.  962;  Pana  v.  Bowler,  107  U.  S. 
529;  Chicot  County  v.  Lewis,  103  U.  S.  164. 

Illinois.  —  Lippincott  v.  Pana,  92  111.  24. 

Indiana.  —  Brocaw  v.  Gibson  County,  73  Ind. 
543;  Miles  v.  Ray,  100  Ind.  166. 

Iowa.  —  Dumphy  v.  Humbolt  County,  58 
Iowa  273;  Scott  v.  Union  County,  63  Iowa  583 ; 
Williams  v.  Poor,  65  Iowa  410. 

Kansas.  — Atchison,  etc.,  R.  Co.  v.  Phillips 
County,  25  Kan.  261;  Turner  v.  Woodson 
Counly,  27  Kan.  314;  Chicago,  etc.,  R.  Co.  v. 
Osage  County,  38  Kan.  597;  Chicago,  etc.,  R. 
Co.  v.  Manhattan,  45  Kan.  419;  Iola  v.  Merri- 
man,  46  Kan.  49. 

Maine.  —  Stevens  v.  Anson,  73  Me.  489. 

Nebraska.  —  State  v.  Babcock,  19  Neb.  230. 

New  Mexico.  —  See  Coler  v.  Santa  Fe 
Countv,  6  N.  Mex.  88. 

ATew  York.  —  Angel  v.  Hume,  17  Hun  (N. 
Y.)  374;  Solon  v.  WilHamsburgh  Sav.  Bank,  35 
Hun  (N.  Y.)  1,  114  N.  Y.  122. 

Virginia.  —  Redd  v.  Henry  County,  31  Gtalt. 
(Va.)  695. 

Penalty  upon  Nonpayment  of  Tax.  —  The  Iowa 
statutory  restticiion  upon  the  amount  of  tax 
which  may  be  voted  in  aid  of  a  railway  com- 
pany does  not  prevent  the  imposition  and 
collection  of  the  statutory  penalty  for  nonpay- 
ment of  the  tax  by  the  taxpayer,  though  the 
enforcement  of  such  penalty  would  increase 
the  (otal  amount  of  the  aid  above  that  author- 
ized. Chicago,  etc.,  R.  Co.  v.  Hartshorn,  30 
Fed  Rep.  541;  Tobin  v.  Hartshorn,  69  Iowa 
648. 

6.  Crogster  v.  Bayfield  County,  99  Wis.  1. 
See  also  Stale  v.  Tomahawk,  96  Wis.  73.  See 
the  title  Municipal  Corporations,  /,>.</■. 

Bui  a  general  statutory  limitation  does  not 
prevent  the  legislature  from  expressly  author- 
izing the  incurring  of  an  indebtedness  in  aid 
of  a  railway  company  in  excess  of  such  limita- 
tion. Amev  v.  Allegheny  City,  24  How.  (U. 
S.)  364. 

7.  Bonds.  —  Hedges  v.  Dixon  County,  150  U. 
S.  182,  distinguishing  Daviess  Counly  v.  Dick, 
inson,  117  U.  S.  657,  and  afiirming-  37  Fed. 
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V.  Exercise  of  Power  by  Municipality.  —  The  power  conferred  upon  a 
municipal  corporation  to  grant  aid  to  or  to  subscribe  to  the  stock  of  private 
corporations  must  be  exercised  in  the  mode  and  manner  and  upon  the  con- 
ditions prescribed  in  the  act  granting  the  power.1 

Mere  irregularities,  however,  not  fraudulent,  which  may  have  intervened  in 
the  exercise  of  the  authority,  have  been  held  to  be  waived,  if  not  objected  to 
before  the  issuance  of  the  aid  bonds,  and  the  performance  by  the  corporation 
aided  of  its  part  of  the  duty  imposed  in  consideration  of  the  aid  thus  afforded,2 
especially  with  regard  to  provisions  of  the  statute  that  may  be  considered 
director)/  merely  and  not  mandatory.3 

Bona  Fide  Purchasers  —  Recitals  in  Bonds.  —  Bonds  issued  in  payment  for  a  sub- 
scription or  donation  may  acquire  validity  in  the  hands  of  bona  fide  purchas- 
ers, through  recitals  in  the  bonds  that  the  provisions  of  the  statute  relating 
to  the  exercise  of  the  power  have  been  complied  with.4 

Approval  of  Subscription  by  Grand  Jury.  — ■  In  Pennsylvania  some  statutes  required 
the  amount  of  a  municipal  subscription  to  the  stock  of  a  railway  company  to 
be  approved  by  the  grand  jury.5  The  effect  of  this  was  to  require  the  amount 
of  stock  to  be  so  fixed,  and  it  did  not  apply  to  the  mode  or  manner  of  paying 
the  subscription.6 


Rep.  304;  Reineman  v.  Covington,  etc.,  R. 
Co.,  7  Neb.  310;  Crogster  v.  Bayfield  County, 
99  Wis.  1.  See  also  .(Etna  L.  Ins.  Co.  v.  Mid- 
dlepjrt,  124  U.  S.  534. 

Where,  however,  municipal  bonds  were 
issued  in  payment  of  an  excessive  subscrip- 
tion to  the  stock  of  a  railway  company,  the 
bonds  have  been  enforced  to  the  extent  the 
municipality  was  authorized  to  subscribe. 
Gillim  v.  Daviess  County,  (Ky.  1890)  14  S  W. 
Rep.  838.  Compare  Crogster  v.  Rayfield  County, 
99  Wis.  1. 

And  when  bonds  are  issued  at  different 
times,  the  subsequent  unauthorized  over-issue 
would  not  affect  the  validity  of  the  bonds  there- 
tofore issued.  Gillim  v.  Daviess  County,  (Ky. 
1890)  14  S.  W.  Rep.  838. 

If  bonds  are  issued  to  one  railway  company 
to  the  full  err'ent  to  which  the  municipality  is 
authorized  to  grant  aid,  an  issue  of  bonds  to 
another  railway  company  is  void.  Rathbone  v. 
Kiowa  County,  73  Fed.  Rep.  395.  But  the  prior 
issue  is  not  affected  by  such  subsequent  over- 
issue. vEtna  L.  Ins.  Co.  v.  Burrton,  75  Fed. 
Rep.  962. 

1.  Compliance  with  Statute  in  Exercise  of  Power 

—  Units,/  States.  —  McClure  v.  Oxford  Tp.,  94 
U.  S.  429;  Purdy  v.  Lansing,  128  U.  S.  557; 
Aroma  v.  Auditor,  is  Fed.  Rep.  843;  Cowdrey 
v.  Caneadea,  16  Fed.  Rep. 

Alabama.  —  Wetumpka  ? 
Co.,  63  Ala.  6t  r. 

California.  —  French  v. 
Cal.  518. 

Illinois  —  Harding  v.  Rockford,  etc.,  R.  Co., 
65  III.  90;  People  v.  Jackson  County,  92  111. 
441;  Gaddis  v.  Richland  County,  92  111.  119; 
Choisser  v.  People,  140  111.  21. 

Indiana.  —  State  r-.  Wheadon,  39  Ind.  520, 

Kansas.  — Lewis  v.  Bourbon  County,  12 
Kan.  1S6;  Leavenworth,  etc.,  R.  Co.  v.  Doug- 
las County,  18  Kan.  169. 

Kentucky.  —  Winchester  Turnpike  Road  Co. 
v.  Clarke  County  Ct.,  3  Met.  (Ky.)  140. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Pumphrey.  74  Md.  86. 

Minnesota. — State  v,  Highland,  25  Minn. 


532. 

'.  Wetumpka  Wharf 
Teschemaker,  24 


355:  State  v.  Lake  City,  25  Minn.  404;  Warsop 
v.  Hastings,  22  Minn.  437. 

Missouri .  —  St.  Louis  v.  Alexander,  23  Mo. 

483. 

New  Jersey. — Cotton  v.  New  Providence 
Tp.,  47  N.  J.  L.  401. 

New  York.  —  People  v.  Hulburt,  46  N.  Y. 
no;  People  v.  Smith,  3  Lans.  (N.  Y.)  291; 
People  v.  Peck,  4  Lans.  (N.  Y.)  529,  62  Barb. 
(N.  Y.)  545,  42  How.  Pt.  (N.  Y.)425;  People  v. 
Hughitt,  5  Lans.  (N.  Y.)  89;  People  v.  Frank- 
lin, 5  Lans.  (N.  Y.)  129;  People  v.  Deyoe,  2 
Thomp.  &  C.  (NT.  Y.)  142;  Culvers.  Ft.  Edward, 
8  Hun  (N.  Y.)  340;  Duanesburgh  v.  Jenkins. 
40  Barb.  (N.  Y.)  574;  People  v.  Van  VTalken- 
burgh,  63  Barb.  (N.  Y.)  105. 

Pennsylvania. — Turnpike-road  Co.  v.  White 
Deer,  7'Pittsb.  Leg.  L.  J.  (Pa.)  140. 

Tennessee.  —  Winston  v.  Tennessee,  etc.,  R. 
Co.,  1  Baxt.  (Tenn.)  61. 

Vermont.  —  Lamoiile  Valley  R.  Co.  v.  Fair- 
field, 51  Vt.  257. 

2.  Fielder  v.  Montgomery,  etc.,  R.  Co.,  51 
Ala.  178;  Ranney  v.  Baeder,  50  Mo.  600.  See 
also  Kansas  City,  etc.,  R.  Co.  v.  Rich  Tp.,  45 
Kan.  275;  Barretts.  Schuyler  County  Ct.,  44 
Mo.  197. 

3.  Redd  v.  Henry  County,  31  Gratt.  (Va.j 

695. 

4.  Northern  Nat.  Bank  v.  Porter  Tp.,  110U. 
S.  608,  affirming  $  Fed.  Rep.  568;  Coloma  v. 
Eaves,  92  U.  S.  484.  See  the  title  Municipal 
Securities,  fost. 

5.  Pennsylvania  Statute. — Woods  v.  Lawrence 
County,  1  Black  (U.  S.)  386;  Howard  v.  Craw- 
ford County,  1  Pittsb.  (Pa.)  531,  6  Pittsb.  Leg. 
J.  (Pa.)  454,  12  Fed.  Cas.  No.  6,757;  Mercer 
Countv  v.  PiltsDurgh,  etc.,  R.  Co.,  27  Pa.  St. 
389;  Crawford  County  v.  Pittsburgh,  etc.,  R. 
Co.,  32  Pa.  St.  141;  Com.  v.  Allegheny 
County,  37  Pa.  St.  237. 

6.  Woods  v.  Lawrence  County,  1  Black  (U. 
S.)  3S6;  Howard  v.  Crawford  County,  1  Pittsb. 
(Pa.)  531,  6  Pittsb.  Leg.  J.  (Pa.)  454. 

Fixing  Amount  at  Not  Exceeding  a  Certain 
Amount  Insufficient.  —  Frick  v.  Mercer  County, 
13S  Pa.  St.  523. 
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By  What  Officers  Power  to  Be  Exercised.  —  The  statutes  generally  expressly  desig- 
nate the  officers  by  whom  the  power  to  grant  the  aid  is  to  be  exercised,  and 
of  course  the  power  is  to  be  exercised  by  such  officers  alone. 1  Where  the 
power  is  given  to  counties  to  subscribe  for  railway  stock  in  such  manner  as 
the  "  proper  authorities  "  of  the  count)'  may  deem  best,  the  county  commis- 
sioners are  authorized  to  make  the  subscription.2  The  legislature  may 
appoint  whatever  officers  it  chooses,  to  exercise  the  power,3  and  may  appoint 
a  special  commission  to  carry  out  the  power,  though  the  state  constitution 
requires  the  municipal  officers  to  be  elected  by  the  electors  of  the  municipality. 1 

Officers  Interested  in  Corporation  to  Which  Aid  Is  Granted.  —  In  Alabama  it  has  been 
held  that  the  mere  fact  that  some  of  the  officers  who  act  for  the  municipality 
are  also  stockholders  in  the  railway  company  does  not  per  sc  invalidate  the 
contract.5  In  Indiana,  however,  it  has  been  held  that  when  the  question  of 
voting  aid  depends  upon  the  discretion  of  the  city  officers,  councilmen  who 
are  stockholders  in  the  railroad  company  are  not  competent  to  act,  and  a 
grant  of  aid  carried  by  their  votes  will  not  be  valid. e 

VI.  Payment  of  Subscriptions  and  Donations  —  where  Tax  to  Be  levied.  — 
Wnere  the  statute  authorizing  the  aid  provides  expressly  for  the  levying  of  a 
ta*  to  satisfy  the  amount,  payment  must  be  made  in  the  manner  authorized 
by  the  statute,  and  the  municipality  has  no  power  to  issue  bonds  for  that  pur- 
pose, either  directly  to  the  railway  company  or  to  borrow  money  to  pay  over 
to  the  company.7 

Effect  of  General  Power  to  Sibscribe  to  Stock.  —  And  it  has  been  held  that  general 
power  to  subscribe  to  the  stock  of  a  railway  company,  without  any  provision 
for  the  manner  in  which  the  subscription  shall  be  paid,  did  not  authorize  the 
issuance  of  municipal  bonds  in  piyment.8 

Bond  Expressly  Authorized.  —  Some  statutes  expressly  authorize  the  issuance  of 
municipal  bonis  to  pay  the  subscriptions.9 


Subscription  for  Amount  Less  than  That  Fixed, 
Valid.  —  Com.  v.  Perkins,  43  Pa.  Si.  400. 

1.  Scotland  County  v.  Thomas,  94  U.  S.  682; 
Norton  v.  Shelby  County,  118  U.  S.  425  (Ten- 
nessee Aet  1867-68,  c.  6,  §  1);  Meriwether  v. 
Mahlenburg  County  Ct.,  120  U.  S.  354  (Rev. 
Stat.  Kentucky  306,  c.  28);  Wetumpka  v. 
Wetumpka  Wharf  Co.,  63  All.  6n;  Marshall 
County  v.  Cook,  38  111.  45,  87  Am.  Dec.  282; 
Giddis  v.  Richland  County,  92  III.  119;  Redd 
v.  Henry  County,  31  Gratt.  (Va.)  695. 

Action  by  Two  Members  of  County  Board  at 
Special  Session  without  Notice  to  Third  Member. 
—  Paola,  etc.,  R.  Co.  v.  Anderson  County,  16 
Kan.  302  Anderson  County  v.  Paola,  etc.,  R. 
Co.,  20  Kan.  534. 

Delegation  of  Ministerial  Duties.  —  Evansville, 
etc.,  R.  Co.  v.  Evansville,  15  Ind.  395;  Chi- 
cago, etc.,  R.  Co.  v.  Stafford  County,  36  Kan. 
121.  See  also  Hannibal,  etc.,  R.  Co.  v.  Marion 
County,  36  Mo.  294. 

2.  Glenn  7/.  York  County,  6  S.  Car.  412. 

3.  Louisville,  etc.,  R.  Co.  v.  Davidson 
County  Ct.,  1  Sneed  (Tenn.)  681;  Newman  v. 
Justices,  5  Sneed  (Tenn.)  701;  Humphreys 
Cojnty  v.  McAdoo,  7  Heisk.  (Tenn.)  58S;  Win- 
ston v.  Tennessee,  etc.,  R.  Co  ,  1  Baxt.  (Tenn.) 
82;  Byrd  v.  Ralston,  3  Head  (Tenn. )478. 

4.  Sheboygan  County  v.  Parker,  3  Wall.  (U. 
S.)  93. 

5.  Gibbons  v.  Mobile,  etc.,  R.  Co.,  36  Ala.  410. 
See  also  Wrought  Iron  Bridge  Co.  v.  Arkansas 
City,  59  Kan.  259. 

6.  Midison  v.  Smith,  83  Ind.  502. 

7.  Payment  of  Subscription  and  Donations.  — 
Wells  v.  Pontotac  County,  102  U.  S.  625  (Mis- 


sissippi  statutes);  Ogden  v.  Daviess  County, 
102  (J.  S.  634  (Missouri  Act  March  24,  1870); 
Kalzeuberger  v.  Aberdeen,  121  U.  S.  172, 
affirming  16  Fed.  Rep.  745  (Mississippi  Laws 
1S58,  p.  221);  Concord  v.  Robinson,  121  U.  S. 
165  (Illinois  Priv.  Laws  1867,  p.  842);  y£tna  L. 
Ins.  Co.  v.  Middleport,  31  Fed.  Rep.  874; 
Dodge  v.  Memphis,  51  Fed.  Rep.  165  (Missouri 
Act  Feb.  9,  1857);  Green  v.  Dyersbuig,  2  Flipp. 
(U.  S.)  477,  10  Fed.  Cas.  No.  5,756  (Tennessee 
Act  Jan.  23,  1871);  Whitthorne  v.  Jetl,  39  Ark. 
143;  Middleport  v.  yElna  L.  Ins  Co.,  82  111. 
562;  Schaeffer  v.  Bonham,  95  111.  368;  Justices 
v.  Knoxville,  etc.,  R.  Co.,  6  Coldw.  (Tenn.) 
598.  See  also  Humphreys  County  v.  McAdoo, 
7  Heisk.  (Tenn.)  585.  Compare  Com.  v.  Pitts- 
burgh, 41  Pa.  St.  278;  Com.  v.  Perkins,  43  Pa. 
St.  400. 

Arkansas  Statute  —  Internal  Improvement  Fund. 

—  English  v.  Chicot  County,  26  Ark.  454. 

8.  Green  v.  Dversburg,  2  Flipp.  (U.  S.)  477; 
Hill  v.  Memphis',  134  U.  S.  198,  7  R.  &  Corp. 
L.  J.  470,  29  Am.  &  Eng.  Corp.  Cas.  135  (Mis- 
souri Act  Feb.  9,  1857);  Norton  v.  Dyersburg, 
127  (J.  S.  160  (Tennessee  Acts  Dec.  16,  1871; 
Feb.  26,  1869);  Kelley  v.  Milan,  127  U.  S.  139; 
Pulaski  v.  Gilmore.  3  Shannon  Tenn.  Cas,  115; 
Milan  v.  Tennessee  Cent.  R.  Co.,  11  Lea 
(Tenn.)  329.  Compare  Lynde  v.  Winnebago 
County,  16  Wall.  (U.  S  )  6;  Com.  v.  Pitts- 
burgh, 41  Pa.  St.  278;  Com.  v.  Perkins,  43  Pa. 
St.  400;  Goshorn  v.  Ohio  Countv,  1  W.  Va. 
308 

9.  Bonds  Expressly  Authorized —  United  Slates, 

—  Kankakee  County  v.  ./Etna  L.  Ins.  Co.,  106 
U.  S.  668  (Illinois  Act  Nov.  6,  1849;  April  15, 
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And  General  Power  to  Borrow  Money  to  pay  a  municipal  donation  or  subscription 

will  authorize  the  issuance  of  bonds  for  that  purpose.1 

Grant  of  Power  "as  Fully  a3  Any  Individual."  —  Authority  given  a  municipality  to 
subscribe  for  stock  "as  fully  as  any  individual  "  authorizes  the  issuance  of 
bonds  in  payment.2 

Terms  to  Be  Agreed  (Jpon.  — And  where  the  power  is  to  subscribe  on  such 
terms  and  in  such  manner  as  may  be  agreed  upon  by  the  municipality  and 
the  railway  company,  the  municipality  has  power  to  issue  bonds  in  payment.3 

Delivering  Bonds  Directly  to  Company.  —  Where  the  municipality  is  authorized  to 
issue  bonds  to  raise  money  to  meet  the  obligation  incurred,  it  may,  if  the 
company  to  be  aided  is  willing,  deliver  the  bonds  directly  to  such  company.4 

Bonds  at  Par.  —  The  bonds  must,  however,  be  taken  at  par  by  the  railway 
company  in  payment  of  the  subscription.5 

Borrowing  Money  by  Bond  Issue.  —  Where  the  power  is  to  issue  bonds  to  the 
company,  in  payment  of  the  subscription,  the  municipality  has  no  power  to 
borrow  money  by  the  issue  of  bonds. 6 

Option  to  Levy  Tax  or  Borrow  Money.  —  Where  the  legislature  gives  the  munici- 
pality power  either  to  levy  a  tax  to  raise  the  arrrount  or  to  borrow  the  money 
by  the  issuance  of  bonds,  it  is  optional  with  the  municipality  which  mode  it 
will  adopt.  The  company  has  in  such  a  case  no  right  to  demand  that  the  bonds 
be  delivered  directly  to  it.7 

"  Other  Property." — -The  Wisconsin  statute  authorizing  payment  of  subscrip- 


18&9):  Quincy  v.  Cooke,  107  U.  S.  549  (Illinois 
Act  Match  27,  1869);  Cairo  v.  Zane,  149  U.  S. 
122  (Illinois  Private  Laws  1849);  Woods  v. 
Lawrence  County,  I  Black  (U.  S.)  386  {Penn- 
sylvania Aci);  Henderson  v.  Jackson  County, 
2  McCrary  (U.  S.)  615- (Missouri  Act  March  IS, 
1871);  Atlantic  Trust  Co.  v.  Darlington,  63 
Fed  Rep.  -]6(South  Carolina  Act  1889;  20  Stat. 
503). 

Alabama.  —  Exp.  Selma,  etc.,  R.  Co.,  45 
Ala.  696,  6  Am.  Rep.  722  (Pamph.  Acts  1868, 
p.  514,  No.  172). 

Illinois. — Prairie  v.  Lloyd,  g7  III.  179;  Wind- 
sors. Hallett,  97  111.  204;  Hutchinson  v.  Self, 
153  III.  542  (Priv.  Law;  1S67,  p.  709). 

Kentucky.  —  Richmond  Cemetery  Co.  v.  Sul- 
livan, (Ky.  1888)  47  S.  W.  Rep.  1079. 

Missouri. — Beattie  v.  Andrew  County,  56 
Mo.  42, 

Tennessee.  —  Nelson  7/.  Haywood  County,  87 
Tenn.  781;  Matthews  v.  Blount  County,  3  Lea 
(Tenn.)  120;  Williams  v.  Duck  River  Valley 
Narrow  Gauge  R.  Co.,  g  B  ixt.  (Tenn)  488; 
Nichol  v.  Nashville,  9  Humph  (Tenn.)  252; 
Louisville,  etc.,  R.  Co.  v.  Davidson  County  Ct., 
1  Sneed  (Tenn.)  637,  62  Am.  Dec.  424. 

Texas. — Austin  v.  Gulf,  etc.,  R.  C  >.,  45 
Tex.  236. 

Bonds  Antedated.  —  Under  the  Michigan  Act 
of  March  22,  1869,  providing  that  a  munici- 
pality voting  aid  to  any  railroad  ' '  shall,  with- 
in sixty  days  after  the  question  of  aid  is  de- 
termined, *  *  *  issue  its  coupon  bonds 
for  the  amount  so  determined,"  bonds  issued 
after  the  sixty  days  and  antedated  are  not  in- 
valid. Chickaming  v.  Carpenter,  106  U.  S. 
663. 

Statutory  Restrictions  as  to  the  Length  of  Time 
Bonds  Are  to  Run  must  be  followed.  Barnum 
v.  Okolona,  148  U.  S.  393  (Mississippi  Act 
March  25,  1871).  See  also  Woodruff  v.  Okolona, 
57  Miss.  S06. 

1.  Rogers  v.  Burlington,  3  Wall.  (U.  S.)  654; 


Milner  v.  Pensacola,  2  Woods  (U.  S)  632; 
Griffin  Inman,  57  Ga  370;  Evansville,  etc., 
R.  Co.  v.  Evansville,  15  Ind.  395;  Com.  v. 
Williamstown,  156  Mass.  70;  Com.  v.  Alle- 
gheny County,  37  Pa  St.  237. 

2.  Seybert  v.  Pittsburg,  1  Wall.  (U.  S.)  272 
(Pennsylvania  Act);  Com  v.  Pittsbuigh,  41 
Pa.  St.  278.  Compare  Oelrich  v.  Pittsburgh, 
1  Pittsb.  (Pa.)  522,  6  Piltsb.  Leg.  J.  (Pa.)  446,  18 
Fed.  Cas.  No.  10,442. 

3.  Curtis  v.  Butler  County,  24  How.  (U.  S.) 
435  (Pennsylvania  Act  1S53);  Adams  v.  Law- 
rence County,  2  Pittsb.  (Pa.)  60,  7  Pittsb.  Leg. 
J.  (Pa.)  145,  r  Fed.  Cas.  No.  59  (Pennsylvania 
Act  1853). 

4.  United  States.  —  Converse  v.  Ft.  Scott,  92 
U.  S.  503  (A'ansas  Acts  1869,  c.  29;  Feb.  28. 
1868);  Rogers  v.  Burlington,  3  Wall.  (U.  S.) 
659;  Atlantic  Trust  Co.  v.  Darlington,  63  Fed. 
Rep.  76. 

Georgia.  —  Giiffin  v.  Inman,  57  Ga  370. 

Illinois.  —  Decker  v.  Hughes,  68  111.  33. 

In, liana.  —  Evansville,  etc.,  R.  Co.  v.  Evans- 
ville, 15  Ind.  395. 

Kansas.  —  Atchison  v.  Butcher,  3  Kan.  104. 

Massachusetts.  —  Com.  v.  Williamstown,  156 
Mass.  70,  36  Am.  &  Eng.  Corp.  Cas.  574. 

South  Carolina.  —  Germania  Sav.  Bank  v. 
Darlington,  50  S.  Car.  337. 

Virginia.  —  Clifton  Fotge  v.  Brush  Electric 
Co..  q2  Va.  289. 

5.  Woods  v.  Lawrence  County,  1  Black  (U. 
S.)  386;  Atchison  v.  Butcher,  3  Kan.  104. 

A  charier  provided  that  counties  might  sub- 
scribe for  stock  and  pay  in  county  bonds,  pro- 
vided that  the  bonds  should  not  be  sold  at  less 
than  par.  It  was  held  that  the  railroad  com- 
pany must  take  the  bonds  at  par,  but  might 
resell  them  at  a  discount.  Woods  v.  Lawrence 
County,  1  Black  (U.  S.)  386. 
•  6.  Neale  v.  Wood  County  Ct.,  43  W.  Va.  90. 

7.  Chicago,  etc.,  R.  Co.  v.  Si.  Anne,  101  111. 
151. 
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tions  in  money,  lands,  or  "  other  property."  instead  of  by  the  issuance  of 
bonds,  authorizes  payment  by  conveyance  of  land  and  the  transfer  of  tax 
certificates.1 

VII.  Assent  of  Electors  or  Taxpayers  —  1.  Necessity  for.  —  As  hereto- 
fore stated,  the  legislature  may  authorize  a  municipal  corporation  to  grant 
aid  to  private  corporations  such  as  railways,  with  or  without  the  assent  of  its 
citizens  or  taxpayers.  -  Constitutional  provisions,  however,  in  a  number  of 
jurisdictions  prohibit  the  legislature  from  authorizing  municipal  aid  without 
the  assent  of  the  citizens  or  taxpayers,3  and  as  a  general  rule  the  statutes 
themselves,  especially  in  later  legislation,  require  such  assent  as  a  condition 
precedent  to  the  power  of  the  legislature  to  grant  the  aid.4 

2.  Petition  by  Taxpayers.  —  In  a  number  of  instances  the  statutes  require  a 
petition  by  a  certain  proportion,  usually  a  majority,  of  the  taxpayers  of  the 
municipality,  to  be  made  to  a  specified  body  or  tribunal,  which  passes  upon 
the  sufficiency  of  the  petition,  and  either  itself  enters  into  the  contract  for 
the  grant  of  aid  or  certifies  the  sufficiency  of  the  petition  to  the  proper  muni- 
cipal officers  by  whom  the  contract  is  entered  into  and  carried  out.  And  the 
statutory  provisions  with  regard  to  such  petition  must  be  strictly  pursued.5 


1.  Hall  v.  Baker,  74  Wis.  118  (Rev.  Star. 
Wis.,  §  9W). 

2.  Dallas  County  v.  McKenzie,  no  U.  S.  686; 
Thomson  v.  Lee  County,  3  Wall.  (U.  S.)  327. 

See  supra,  this  title.  Power  of  Legislature  to 
Authorize  Municipal  Aid —  Assent  of  Voters  or 
Taxpayers . 

Submission  to  Vote  of  Male  Taxpayers.  —  Balti- 
more, etc.,  R.  Co.  v.  Jefferson  County,  29  Fed. 
Rep.  305;  Chicago,  etc.,  R.  Co.  v.  Otoe  County, 
16  Wall.  (U.  SO667;  Pattison  v.  Yuba  County, 
13  Cal.  175;  Hobart  v.  Butte  County,  17  Cal. 
23;  Kekhsburg  v.  Frick,  34  111.  405;  Quincy, 
etc.,  R.  Co  v.  Morris,  84  111.  410;  Williams  v. 
Roberts,  8S  111.  11;  Perry  v.  Keene,  58  N.  H. 
40;  Louisville,  etc.,  R.  Co.  v.  Davidson  County 
Ct.,  1  Sneed  (lenn')  637,  62  Am.  Dec.  424; 
State  v.  Tomahawk,  96  Wis.  73. 

3.  See  supra,  this  title,  Power  of  Legislature 
to  Authorize  Municipal  Aid. 

4.  See  the  local  statutes. 

5.  Taxpayers'  Petition. — Scipio  v.  Wright,  ior 
U.  S.  665;  State  v.  Kokomo,  108  Ind.  74;  In- 
diana North,  etc.,  R.  Co.  v.  Atlica,  56  Ind.  476; 
Madison  v.  Smith,  83  Ind.  502;  Evansville, 
etc.,  R.  Co.  v.  Evansville,  15  Ind.  395;  Thomp- 
son v.  Peru,  29  Ind.  305;  State  v.  Tomahawk, 
96  Wis  73.  See  also  State  v.  Blackstone,  63 
Wis.  362.    And  see  the  cases  following. 

New  York  Act  of  1869  and  amendment  of 
1871.  Allegation  as  to  proportion  of  taxpayers, 
etc.  Rich  v.  Mentz  Tp.,  134  U.  S.  632,  affirm- 
ing 19  Fed.  Rep.  725;  People  v.  Smith,  55  N. 
Y.  135;  Wellsborough  v.  New  York,  etc..  R. 
Co.,  76  N.  Y.  1S2;  Strang  v.  Cook,  47  Hun  (N. 
Y.)  46:  Wilson  v.  Caneadea,  15  Hun  (N.  Y.) 
218;  Angel  &.  Hume,  17  Hun  (N.  Y.)  374; 
Essex  v.  Rogers,  76  N  Y.  599;  Cagwin  v.  Han- 
cock, 84  N.  Y.  532,  reversing  22  Hun  (N.  Y.) 
201;  Mentz  v.  Cook,  108  N.  Y.  504.  Compare 
Chandler  v.  Attica,  18  Fed.  Rep.  299.  See 
under  Act  of  1869  before  the  amendment,  Cal- 
houn v.  Delhi,  etc.,  R.  Co.,  28  Hun  (N.  Y.)379, 
64  How.  Pr.  (N.  Y.)  29T. 

The  Verification  of  the  Petition  is  considered  a 
part  of  the  petition,  and  may  be  looked  to  to 
determine  the  character  of  the  petitionets. 
Whiting  v.  Potter,  2  Fed.  Rep.  517. 


Designation  of  Valid  Existing  Railroad. — People 
v.  Franklin,  5  Lans.  (N.  Y.)  129.  Compare 
Scipio  v.  Wright.  101  U.  S.  665. 

Allegation  that  Company  Is  a  New  York  Com- 
pany.—  Matter  of  Gorham,  (County  Ct.)  43 
How.  Pr  (N.  Y  )  263;  Calhoun  v.  Delhi,  etc., 
R.  Co  ,  28  Hun  (N.  Y.)  379,  64  How.  Pr.  (N. 
Y.)  291  (explaining  People  v.  Spencer,  55  N. 
Y.)  1). 

A  Petition  Stating,  "the  Undersigned,  Repre- 
senting a  Majority  of  the  Taxpayers,"  sufficiently 
states  that  it  is  signed  by  a  majority.  Solon 
v.  Williarnsbutgh  Sav.  Bank,  35  Hun  (N.  Y.) 
1,  iij  N.  Y.  122. 

Sufficiency  of  Signature.  —  People  v.  Hulburt, 
46  N.  Y.  no;  People  v.  Peck,  4  Lans.  (N.  Y.) 
528,  42  How.  Pr.  (N.  Y.)425;  People  v.  Smith, 
45  N.  Y.  772;  People  v.  McMaster,  (Sup'm,  Ct. 
Gen.  T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  132 

Conditions  Attached  to  Signature.- — Andes  v. 
Ely,  15S  U.  S.  3t2;  Calhoun  v.  Delhi,  etc.,  R. 
Co.,  28  Hun  (N.  Y.)  379.  Compare  Craig  v. 
Andes,  93  N.  Y.  405.  But  see  Calhoun  v.  Mil- 
lard, 121  N.  Y.  69;  People  v.  Hutlon,  18  Hun 
(N.  Y.)  116;  Matter  of  Gorhain,  (County  Ct.)  43 
How.  Pr.  (N.  Y.)  263. 

Verification  of  Petition.  —  Calhoun  v.  Delhi, 
etc.,  R.  Co.,  28  Hun  (N.  Y.)  379,  64  How.  Pr. 
(N.  Y.)  291. 

Withdrawal  of  Assent.  —  North  Bennington 
First  Nat.  Bank  v,  Dorset.  16  Blatchf.  (U.  S  ) 
62  {Vermont  statute);  People  z:  S;iwyer,  52  N. 
Y.  296;  People  v.  Hatch,  65  Barb.  (N.  Y.)  430; 
Peoples.  Wagner,  7  Lans  (N.  Y.)  467;  People 
v.  Deyoe,  2  Thomp.  &  C.  (N.  Y.)  142;  Spring- 
pott  v.  Teutonia  Sav.  Bank,  84  N.  Y.  403.  See 
also  People  v.  Allen,  52  N.  Y.  53S;  Noble  v. 
Vincennes,  42  Ind.  125.  Compare  Matter  of 
Greene,  (Supm.  Ct.  Spec.  T.)  38  How.  Pr.  (N. 
Y.)  515;  People  v.  Franklin,  5  Lans.  (N.  Y.) 
129;  People  v.  Peck,  4  Lans.  (N.  Y.)  52S,  42 
How.  Pr.  (N.  Y.)  425;  People  v.  Henshaw,  61 
Barb.  (N.  Y.)  409;  White  v.  Buffalo,  61  Barb. 
(N.  Y.)  415,  note. 

County  Judge  Not  Disqualified  to  Act  Because 
of  Signing  Petition.  —  People  v.  Hulbert,  59 
Barb.  (X.  Y.)  446 

Notice  of  Hearing. —  Andes  v.  Fly,  15S  U,  S. 
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3.  Election  to  Determine  Assent  of  Electors  or  Taxpayers  —  a.  In  General. 
—  The  statutes  often  require  as  a  condition  precedent  to  the  exercise  of  the 
power  to  grant  municipal  aid  the  assent  of  the  citizens  or  taxpayers  of  the 
municipality,  to  be  determined  by  an  election,  and  without  such  assent  given 
at  an  election  held  in  pursuance  of  the  statutory  requirements  the  municipality 
has  no  power  to  act.1 

Mere  irregularities  in  conducting  the  election,  which  do  not  deprive  an}' voter 
of  his  franchise,  or  allow  illegal  votes,  or  change  the  result,  will  not,  however, 
vitiate  the  election,  especially  when  the  company  incurs  obligations  in  the 
construction  of  its  works  upon  the  faith  of  the  election.3 

Where  Manner  of  Conducting  Election  Not  Prescribed.  —  When  the  statute  fails  to 


312;  Calhoun  v.  Delhi,  etc.,  R.  Co..  28  Hun 
(N,  Y.)  379,  64  How.  Pr.  (N.  Y.)  291;  Solon  v. 
Williamsburgh  Sav.  Bank,  35  Hun  (N.  Y.)  I, 
affirmed  114  N.  Y.  122. 

Determination  of  Requisite  Proportion  of  Tax- 
payers.—  People  v.  Hulbert,  59  Barb.  (N.  Y.) 
446;  Duanesburgh  v.  Jenkins,  40  Barb.  (N.  Y.) 
574;  Calhoun  v.  Delhi,  etc.,  R.  Co.,  28  Hun 
(N.  Y.)  379,  64  How.  Pr.  (N.  Y.)  291;  Spring- 
port  v.  Teutonia  Sav.  Bank,  84  N.  Y.  403; 
People  v.  Allen,  52  N.  Y.  538;  People  v.  Smith, 
45  N.  Y.  772;  Cagwin  v.  Hancock,  84  N.  Y. 
532;  People  v.  Hu^hitt,  5  Lans.  (N.  Y.)  89. 

Unverified  Assessment  Roll. — People  v.  Suffern, 
6  Hun  (N.  Y.)  304,  68  N.  Y.  321. 

Burden  of  Proof  as  to  Proper  Number  of  Signers. 
—  People  v.  Van  Valkenburgh,  63  Barb.  (N. 
Y.)  105;  People  v.  Franklin,  5  Lans.  (N.  Y.) 
129;  People  v.  Hulburt,  46  N.  Y.  110,  reversing 
59  Barb.  (N.  Y.)  446;  People  v.  Smith,  3  Lans. 
(N.  Y.)  291,  affirmed  45  N.  Y.  772. 

Affidavit  of  Assessor  as  Prima  Facie  Proof  of 
Number  and  Qualification  of  Petitioners.  —  People 
v.  Hutton,  18  Hun  (N.  Y.)  11O.  Compare 
People  v.  Barrett,  18  Hun  (N.  Y.)  206. 

Signature  Obtained  by  Fraud  or  Bribery.  — 
People  v,  Franklin,  5  Lans.  (N.  Y.)  129. 

Signer  Disposing  of  His  Taxable  Property.  — 
People  v.  Franklin,  5  Lans.  (N.  Y.)  129. 

Effect  of  Decision  upon]Petition.  —  The  decision 
of  the  tribunal  to  whom  the  petition  is  di- 
rected, when  the  proceedings  are  regular  on 
their  face,  is  conclusive  in  favor  of  third  per- 
sons whose  rights  are  concerned,  such  as  bona 
fide  purchasers  of  the  municipal  bonds  issued 
in  the  exercise  of  this  power.  Andes  v.  Ely, 
158- U.  S.  312  (New  York  Act  1869);  Orleans  v. 
Piatt,  99  U.  S.  676 (New  York  Act  1869);  Lyons 
v.  Munson,  99  U.  S.  684  (New  York  Act  18C9); 
Van  Hostrup  v.  Madison,  r  Wall  (U.  S.)  291 
(charter  of  Madison  City,  Ind.);  North  Ben- 
nington First  Nat.  Bank  v.  Dorset,  16  Blatchf. 
(U.  S.)  62;  East  Lincoln  v.  Davenport,  94  U. 
S.  801;  Calhoun  v.  Delhi,  etc.,  R.  Co.,  28  Hun 
(N.  Y.)  379,  64  How.  Pr.  (N.  Y.)  291;  Cherry 
Creeks.  Becker,  123  N.Y.  161,  affirming  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  514. 

What  Record  of  Proceedings  Must  Show.  — 
Cowdrey  v.  Caneadea,  16  Fed.  Rep.  532;  Rich 
-'.  Mentz  Tp.,  134  U.  S.  632;  People  v.  Smith, 
55  N.  Y.  135;  Wellsborough  v.  New  York,  etc., 
R.  Co.,  76  N.  Y.  1S2;  Metzger  v.  Attica,  etc., 
R.  Co.,  79  N.  Y.  171;  Strang  v.  Cook,  47  Hun 
(N.  Y.)  46. 

1.  Election  Essential  to  Exercise  of  Power  by 
Municipality  —  United  Slates.  —  Katzenberger 
v.  Aberdeen,  121  U.  S.  172;  Grenada  County 
v,  Brogden,  112  U.  S.  261;  Burr  v.  Chariton 


County,  2  McCrary  (U.  S.)  603;  Carpenter  v. 
Buena  Vista  County,  5  Dill.  (U.  S.)  556. 

Alabama.  —  Trammell  v.  Pennington,  45  Ala. 

673- 

Colorado.  —  Packard  v.  Jefferson  County,  2 
Colo.  338. 

Illinois.  —  Marshall  County  v.  Cook,  38  111. 
44,  87  Am.  Dec.  282;  People  v.  Cass  County, 
77  111.  438;  Middleport  v.  yEtna  L.  Ins.  Co., 
82  111.  562;  Williams  w.  Roberts.  88  111.  11 ; 
People  v.  Santa  Anna,  67  111.  57;  People  v. 
Laenna,  67  111.  65;  Lippincott  v.  Pana,  92  111. 
24;  Gaddis  v.  Richland  County,  92  111.  119; 
Chicago,  etc.,  R.  Co.  v.  Mallory,  101  111.  583; 
Onstott  v.  People,  123  III.  489;  Stebbins  v. 
Perry  County,  167  111.  567;  Harmon  v.  Auditor, 
22  111.  App.  129,  affirmed  123  111.  122,  5  Am.  St. 
Rep.  502, 

Indiana. — Bartholomew  County  v.  Bright, 
18  Ind.  93;  Thompson  v.  Peru,  29  Ind.  305; 
State  v.  Madison  County,  92  Ind.  133. 

Kansas,  —  Lewis  z>.  Bourbon  County,  12  Kan. 
186;  Atchison,  etc.,  R.  Co.  v.  Jefferson  County, 
17  Kan.  29;  Leavenworth,  etc.,  R.  Co.  v.  Doug- 
las County,  18  Kan.  169. 

Kentucky. — Fayette  County  Ct.  -•.  Lexington, 
etc.,  R.  Co.,  17  B.  Mon.  (Ky.)  335;  Bullock  v. 
Curry,  2  Met.  (Ky.)  171;  Bowling  Green,  etc., 
R.  Co.  v.  Warren  County  Ct.,  10  Bush  (Ky.) 
711 ;  Kentucky  Union  R.  Co.  v.  Bourbon 
County,  S5  Ky.  98. 

Maine.  —  Portland,  etc.,  R.  Co.  v.  Standish, 
65  Me.  63. 

Missouri.  — State  v.  Garroutte,  67  Mo.  445; 
Leavenworth,  etc.,  R.  Co.  v.  Platte  County 
Ct.,  42  Mo.  171;  State  v.  Saline  County  Ct.,  45 
Mo.  242;  Carpenter  v.  Lathrop,  51  Mo.  483; 
State  v.  Dallas  County  Ct.,  72  Mo.  329. 

Nebraska.  —  Spurck  v.  Lincoln,  etc.,  R.  Co., 
14  Neb.  293. 

North  Carolina.  —  Claybrook  v.  Rocking- 
ham County,  114  N.  Car.  453. 

Tennessee.  —  Winston  •■.  Tennessee,  etc.,  R 
Co.,  1  Baxt.  (Tenn.;  60;  Justices  v.  Knoxville 
etc.,  R.  Co.,  6  Coldw.  (Tenn.)  59S. 

2.  Irregularities  in  Conduct  of  Election — L'nitca 
States.  —  Moultrie  County  v.  Fairfield,  105  U. 
S.  370. 

Illinois.  —  Piatt  v.  People,  29  111.  54;  Peopie 
v.  Logan  County,  63  111.  374;  Chicago,  etc.,  R. 
Co.  v.  Coyer,  79  111.  373. 

Indiana.  —  Irwin  v.  Lowe,  S9  Ind.  540:  Scott 
v.  Hansheer,  94  Ind.  1;  Jussen  z.  Lake  County. 
95  Ind.  567;  Demaree  v.  Johnson,  150  Ind. 
419- 

North  Carolina.  —  Claybrook  v.  Rockingham 
County,  114  N.  Car.  453;  Wilmington,  etc., 
R.  Co.  v.  Onslow  County,  116  N.  Car.  563. 
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prescribe  the  manner  in  which  the  election  is  to  be  conducted,  the  mode 
employed  in  the  election  of  municipal  officers  should  be  followed.1 

Estoppel  to  Deny  Validity  of  Election.  —  Where  a  subscription  to  stock  is  made 
under  a  void  election,  the  municipality  is  not  estopped  to  deny  the  validity 
of  the  election  and  the  corresponding  invalidity  of  the  subscription.2 

b.  Petition  or  Applica  tion  for  Election.  —  Under  some  statutes 
the  election  is  to  be  called  when  a  proposition  for  a  grant  of  aid  is  submitted 
to  the  municipality  by  the  company  to  be  aided,3  or  by  the  commissioners 
appointed  to  organize  the  company.1  Under  other  statutes  the  petition  must 
be  signed  by  a  certain  number  of  taxpayers,  freeholders,  or  electors  of  the 
municipality.5  Without  a  petition  in  proper  form  and  duly  signed  there  can 
be  no  valid  election.0  When  a  proper  petition  for  such  an  election  is  pre- 
sented, the  municipal  officers  have,  as  a  rule,  no  option  but  to  submit  the 
question  to  a  vote.7 

The  Form  of  the  Petition  or  Application  for  the  election  is  purely  a  matter  of  stat- 
utory regulation.8 

c.  Call  or  Order  for  Election.  —  A  call  or  order  for  the  holding  of 
the  election  is  necessary.9*  Where  the  board  or  officers  by  whom  the  election 
is  called  are  given  jurisdiction  to  determine  whether  the  conditions  precedent 


South  Carolina.  —  Trimmier  v.  Bomar,  20  S. 
Car.  354. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  David- 
son County  Ct.,  1  Sneed.  (Tenn.)  681. 

Texas.  —  Auslin  v.  Gulf,  etc.,  R.  Co.,  45 
Tex.  236. 

Virginia.  —  Redd  v.  Henry  County,  31 
Gritt.  (Va.)  695. 

Washington.  —  Seymour  v.  Tacoma,  6  Wash. 

427. 

See  also  Mercy  v.  Ohio,  5  Chicago  Leg.  N. 
351,  17  Fed.  Cas.  No.  9,457. 

1.  Oregon  v.  Jennings,  119  U.  S.  74;  People 
7/.  Dutcher,  56  111.  144.  See  also  People  v. 
Laenna,  67  111.  65. 

2.  People  v.  Santa  Anna,  67  111.  57.  Com- 
pare Hutchinson,  etc.,  R.  Co.  v.  Kingman 
County,  48  Kan.  70,  30  Am.  St.  Rep.  273,  36 
Am.  &  Eng.  Corp.  Cis.  544. 

3.  Petition  or  Application  for  Election.  —  Tram- 
mell  v.  Pennington,  45  Ala.  673  (Act  Dec.  31, 
1868);  Slack  v.  Maysville,  etc.,  R.  Co.,  13  B. 
Mon.  (Ky.)  1;  Fayette  County  Ct.  v.  Lexing- 
ton, etc.,  R.  Co,  17  B.  Mon.  (Ky.)  335. 

The  Submission  of  a  Proposition  by  a  Railway 
Company  was  held  a  condition  precedent  to  call- 
ing an  election  in  Lippincott  v.  Pana,  92  111.  24. 

Form  of  Proposition  Held  Fatally  Defective.  — 
Ex  p.  Selma,  etc,  R.  Co.,  46  Ala.  230  (Act  Dec. 
31.  1868). 

4.  Louisville,  etc.,  R.  Co.  v.  Davidson 
County  Ct.,  1  Sneed  (Tenn.)  637,  62  Am.  Dec. 
424- 

5.  Petition  by  Electors  or  Taxpayers.  —  People 
v.  Logan  County,  45  III.  162;  Jordan  v.  Hayne, 
36Iovva9;  R yan  v.  Varga,  37  Iowa  78 ;  Kansas 
City,  etc.,  R.  Co.  v.  Rich  Tp.,  45  Kan.  275; 
State  v.  Babcock,  21  Neb.  187;  Claybrook  v. 
Ro:kingham  County,  114  N.  Car.  453;  Stale  v. 
Blackstone,  63  Wis.  362.  See  also  Lewis  v. 
Comanche  County,  35  Fed.  Rep.  343. 

Effect  of  Fraudulent  Representations  by  Rail- 
way Company  to  induce  signatures  to  the  peti- 
tion.   Wullenwaber  v.  Dunigar.,  33  Neb.  477. 

Married  Woman  a  "  Freeholder."  —  Nebraska 
C-irnp.  Slat.  1897,  c.  45,  §  14.  Cummings  v. 
Hyatt,  54  N'eb.  35. 


6.  Illinois.  —  People  v.  Oldtown,  88  111.  202; 
Koch  v.  Quick,  29  111.  App.  635;  Williams  v. 
Roberts,  88  111.  11. 

Iowa.  —  Zorger  v.  Rapids  Tp.,  36  Iowa  175; 
Slack  v.  Blackburn,  64  Iowa  373. 

Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Chase 
County,  43  Kan.  760;  Kansas  City,  etc.,  R.  Co. 
v.  Rich  Tp.,  45  Kan.  275;  People's  Nat.  Bank 
v.  Pomona,  48  Kan.  55. 

Louisiana.  —  Webster  Parish  v.  Police  Jury, 
52  La.  Ann.  465. 

Nebraska.  —  Hoxie  v  Scott,  45  Neb.  199; 
Wullenwaber  v.  Dunigan,  33  Neb.  477. 

Tennessee.  —  Winston  v.  Tennessee,  etc.,  R. 
Co.,  1  Baxt.  (Tenn.)  61. 

See  also  Chicago,  etc.,  R.  Co.  v.  Coyer,  79 
HI.  373. 

Proof  Outside  the  Petition  to  Show  Compliance 
with  Statute. —  Kansas  City,  etc.,  R.  Co.  v. 
Rich  Tp.,  45  Kan.  275. 

7.  People  v.  Logan  County,  45  111.  162.  See 
also  State  v.  Anderson  County,  28  Kan.  67. 
Compare  Madison  County  Ct.  v.  Richmond,  etc, 
R.  Co.,  80  Ky.  16. 

8.  People  v.  Harp,  67  111.  62;  Cincinnati, 
etc.,  R.  Co.  v.  Wells,  39  Ind.  539;  Bish  v.  Stout, 
77  Ind.  255;  Scott  v.  Hansheer,  94  Ind.  1; 
Jussen  v.  Lake  County,  95  Ind.  567;  Slate  v. 
Babcock,  21  Neb.  187;  State  v.  Morristown,  93 
Tenn.  239. 

Statement  as  to  Amount  of  Aid.  —  Bish  v. 
Stout,  77  Ind.  255. 

9.  Call  or  Order  for  Election.  —  An  election 
called  before  the  act  authorizing  it  went  into 
effect  is  void.  Slate  v.  Little  Rock,  etc.,  R. 
Co.,  31  Ark.  701;  St.  Louis  v.  Alexander,  23 
Mo.  483. 

Sufficiency  and  Contents  of  Order,  —  Taylor  v. 
Greenville  County,  86  Va.  506;  Neale  v.  Wood 
Counlv  Ct.,  43  W.  Va.  90. 

Signing  Order  for  Election.  —  Goddard  r. 
Stockman,  74  Ind.  400. 

Effect  of  Amendment  of  Statute  After  Call  for 
Election.  —  Troy  v.  Atchison,  etc.,  R.  Co.,  11 
Kan.  519. 

Proof  of  Call  for  Election.  —  Hutchinson  v.  Self, 
153  111.  542. 
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have  been  performed,  their  order  calling  the  election  is  a  rinding  that  such 
conditions  exist,  and  their  action  is  not  subject  to  collateral  attack.1 

By  Whom  Election  to  Be  Called.  —  The  question  by  whom  the  election  is  to  be 
called  is  a  matter  of  statutory  regulation,2  and  unless  it  is  called  by  the 
officers  designated  by  the  statute  it  confers  no  authority.3 

d.  Proposition  Submitted  to  Vote.  —  Under  some  statutes  the  ques- 
tion merely  of  aid  or  no  aid  is  voted  upon,  and  the  amount  of  aid  and  the 
terms  upon  which  it  is  to  be  granted  are  left  to  the  discretion  of  the  municipal 
authorities.4  Under  most  statutes,  however,  the  terms  and  conditions  of  the 
donation  or  subscription  must  be  submitted  to  the  voters  for  their  approval,5 
and  are  to  be  fixed  either  by  the  municipal  officers  authoiized  to  submit  the 
proposition,0  or  by  the  taxpayers  or  citizens  who  petition  for  the  election. 
Under  some  statutes,  in  the  case  of  aid  to  railroad  companies,  the  officials 
thereof  are  authorized  to  fix  the  terms  and  conditions  of  the  proposition  so 
to  be  submitted.7  This  proposition  must  comply  with  the  terms  of  the  stat- 
ute authorizing  the  submission.8 

Issuance  of  Bonds.  —  Where  the  question  is  with  regard  to  the  issuance  of 
bonds  in  payment  of  a  stock  subscription,  the  proposition  submitted  need  not 
state  the  length  of  time  the  bonds  are  to  run  or  the  rate  of  interest  thereon.9 

Designation  of  Railway  Company.  —  Where  the  statute  under  which  the  vote  is 
taken  does  not  require  the  vote  to  be  with  reference  to  a  particular  railway 
company,  but  authorizes  the  subscription  in  favor  of  any  railway  having  a 
particular  location,  the  proposition  submitted  need  not  designate  any  particu- 
lar railway  company.10  As  a  general  rule,  however,  the  statutes  require  that 
the  railroad  to  be  aided  shall  be  expressly  named  in  the  proposition  submitted 
to  the  voters. 11 


1.  Brocaw  v.  Gibson  County,  73  Ind.  543; 
Knox  County  v.  Montgomery,  106  Ind.  517; 
Bell  v.  Maish,  137  Ind.  226;  Ryan  v.  Varga,  37 
Iowa  78.  See  also  State  v.  Lime,  23  Minn. 
521. 

Defect  in  Petition  for  Election.  —  Ryan  v. 
Varga  37  Iowa  78;  West  v.  Whitaker,  37  Iowa 

598. 

2.  Meriwether  :'.  Muhlenburg  County  Ct., 
120  U.  S.  354,  reversing  8  Fed.  Rep.  737;  Cole- 
man v.  Marin  County.  50  Cal.  493  (Act  April 
4,  1870);  Pretfyman  v.  Tazewell  County,  19  111. 
406,  71  Am.  Dec.  230;  Games  v.  Robb,  8  Iowa 
193;  Cedar  Rapids,  etc.  R.  Co.  v.  Boone 
County,  34  Iowa  45;  Young  v.  Webster  City, 
etc.,  R.  Co.,  75  Iowa  140;  Logan  County  v. 
Caldwell,  1  Ky.  L.  Rep.  376;  Brown  v.  Tinsley, 
14  Ky.  L.  Rep.  745,  21  S.  W.  Rep.  535. 

3.  Marshall  County  v.  Cook,  38  111.  44.  87 
Am.  Dec.  282;  Force  v.  Batavia,  61  111.  99; 
Jacksonville,  elc,  R.  Co.  v.  Virden.  104  111. 
339;  Schuyler  County  v.  People,  25  111.  181; 
Clarke  v.  Hancock  County,  27  111.  305;  Rich- 
land County  v.  People,  3  111.  App.  210;  Young 
v.  Webster  City,  etc.,  R.  Co.,  75  Iowa  140; 
Fayetie  County  Ct.  v.  Lexington,  etc.,  R.  Co., 
17  B.  Mon.  (Ky.)  335;  Bowling  Green,  etc..  R. 
Co.  v.  Warren  County  Ct.,  10  Bush  (Ky.)  711. 
See  also  Clark  v.  Leathers,  (Ky.  1887)  5  S.  W. 
Rep.  576. 

The  Presumption  is  that  persons  acting  as 
the  officers  of  a  municipality  in  respect  to  a 
municipal  subscription  were  not  usurpers  of 
the  offices.  Belfast,  etc.,  R.  Co.  v.  Brooks,  60 
Me.  568. 

4.  Proposition  Submitted  to  Vote.  —  W'inier  v. 

Montgomery,  65  Ala.  403  (Act  Dec.  5,  1866). 

5.  State  v.  Saline  County  Ct.,  45  Mo.  242. 


6.  Caldwell  v.  Burke  County,  4  Jones  Eq. 
(57  N.  Car.)  323. 

7.  People      Logan  County,  45  III.  162. 

8.  Character  of  Proposition.  —  Cairo,  etc.,  R. 
Co.  v.  Spatta,  77  III.  505;  Hamlin  v.  Meadville, 
6  Neb.  227;  State  v.  Babcock,  21  Neb.  599; 
Cook  v.  Beatrice,  32  Neb.  80.  Compare  Atchi- 
son, etc.,  R.  Co.  v.  Jefferson  County,  21  Kan. 
309. 

The  fact,  however,  that  the  proposition  sub- 
mitted was  for  any  "  appropriation  "  to  a  rail- 
way company  when  the  statute  authorized  only 
a  subscription  to  stock  was  held  not  to  render 
the  election  void  and  invalidate  a  subscrip- 
tion made  in  pursuance  thereof.  Decker  v. 
Hughes,  68  111.  33. 

Proposition  Submitted  for  a  Subscription  in  Ex- 
cess of  Amount  Authorized  renders  election  void. 
Reineman  v.  Covington,  etc.,  R.  Co.,  7  Neb. 
310.  Compare  Turner  v.  Woodson  County,  27 
Kan.  314;  Chicago,  etc.,  R.  Co.  v.  Osage 
County,  38  Kan.  597;  Rathbone  v.  Kiowa 
County,  73  Fed.  Rep.  395,  49  U.  S.  App.  577, 
83  Fed.  Rep.  125. 

9.  Whittaker  v.  Johnson  Countv,  10  Iowa 
161. 

10.  Designation  of  Railway  Company. — Johnson 

County  Thayer,  94  U.  S.  fm  ;  Block  v.  Bour- 
bon County,  99  U.  S.  686;  Knox  County  z: 
New  York  Ninth  Nat.  Bank,  147  U.  S.  91, 
affirming  37  Fed.  Rep.  75  (Gen.  Slat.  Mo.  1866, 
c.  63,  §  17);  Decker  v.  Hughes,  6S  111.  33. 

A  Previous  Precise  Location  of  the  line  of  road 
is  not  a  condition  precedent  to  the  submission 
of  the  question  to  vote.  Johnson  County  v. 
Thayer,  94  U.  S.  631;  Wilson  County  v.  Nash- 
ville Third  Nat.  Bank,  103  U.  S.  770. 

11.  Williams  v.  People.  132  111.  574;  People's 
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Proposition  Must  Be  Single.  — ■  In  submitting  the  question  of  a  grant  of  municipal 
aid  to  a  railway  company,  the  proposition  should  be  submitted  singly  and 
disconnected  from  any  other  question,  so  that  the  voters  may  vote  directly 
upon  the  grant  uninfluenced  by  other  questions.'  Thus  it  is  improper  to 
submit  as  one  question  grants  of  aid  to  two  railway  companies,  so  that  the 
voters  will  have  to  vote  either  for  or  against  both  grants.2  So  also  a  propo- 
sition in  the  alternative,  whether  there  shall  be  a  grant  of  aid  by  way  of 
donation  or  of  subscription,  is  improper/*  The  fact,  however,  that  the  pro- 
posed aid  is  to  be  conditional  upon  the  performance  of  certain  acts  by  the  rail- 
way company  does  not  prevent  the  proposition  submitted  from  being  -ingle.* 

c.  At  What  Elections  Question  to  Be  Submitted.  —  Under  some 
statutes  a  special  election  may  be  called  to  vote  upon  the  question  of  munici- 
pal aid,5  whereas  under  other  statutes  the  question  is  to  be  submitted  only  at 
a  general  or  regular  election.0  In  any  c.isj  the  question  can  be  submitted 
only  at  elections  specified  by  the  statutes.7 

/.  Qualification  of  Voters. — The  question  with  regard  to  the  per- 
sons entitled  to  vote  at  the  elections  is  solely  of  statutory  regulation  and 
construction,8  and  if  the  election  is  submitted  to  the  vote  of  persons  other 
than  those  named  in  the  statute  it  is  invalid.9 

g.  Registration  of  Voters.  — The  question  whether  the  voters  at  an 
election  upon  the  question  of  municipal  aid  to  railway  companies  must  be 
registered  depends  solely  upon  the  requirements  of  the  statutes.10 


Nat.  Bank  v.  Pomona,  48  Kan.  55  (Laws  1887, 
c.  114);  Jones  v.  Hurlburt,  13  Neb.  125;  Jus- 
tices v.  Knoxville,  etc.,  R.  Co.,  6  Coldvv. 
(Tenn.)  598;  Lewis  v.  Bourbon  County,  12 
Kin.  (86. 

Naming  Donee  in  Alternative.  —  A  proposition 
submitted  to  the  voters  of  a  county  in  Nebraska 
10  vole  county  bonds  to  a  railroad  company 
must  designate  the  donee.  A  proposition  in 
the  alternative,  to  issue  to  a  certain  corpora- 
tion named  or  to  another  designated  corpora- 
tion, is  ineffectual  to  authorize  the  issuing  of 
bonds,  even  if  adopted  by  the  legal  voters. 
Spurck  v.  Lincoln,  etc.,  R.  Co.,  14  Neb.  293: 
State  v.  Roggen,  22  Neb.  118.  Compare  Jussen 
v.  Lake  County,  95  Ind.  567;  Louisville,  etc., 
R.  Co.  zi.  Davidson  County  Ct.,  1  Sneed 
(Tenn.)  637,  62  Am.  Dec.  424. 

Effect  of  Taxpayers'  Laches.  —  North  v.  Platte 
County,  29  Neb.  447,  26  Am.  St.  Rep.  395. 

1.  Proposition  Should  Be  Submitted  Singly.  — 
Fulton  County  v.  Mississippi,  etc  ,  R.  Co.,  21 
111  338;  Jones  v.  Hurlburt,  13  Neb.  125. 

2.  Fulton  County  v.  Mississippi,  etc.,  R. 
Co.,  21  111.  338;  People  v.  Tazewell  County, 
22  111.  147;  Clarke  v.  Hancock  County,  27  111. 
305;  Williams  v.  People,  132  111.  574;  Garrigus 
v.  Parke  County,  39  Ind.  66;  Bronehberg  v. 
Madison  County,  41  Ind.  502;  Finney  v.  Lamb, 
54  Ind.  I;  McMillan  v.  Boyles,  3  Iowa  311 ; 
Lewis  v.  Bourbon  County,  12  Kan.  186;  Jones 
v.  Hurlburt,  13  Neb.  125;  Goforth  v.  Ruther- 
ford R.  Constr.  Co.,  96  N.  Car.  535.  See  also 
Gray  v.  Mount,  45  Iowa  591 ;  Christian  County 
Ct.  v.  Smith,  (Ky.  1889)  12  S.  W.  Rep.  134, 
affirmed  (Ky.  1890)  13  S.  W.  Rep.  276.  Compare 
Chicot  County  v.  Lewis,  103  U.  S.  164;  Morgan 
County  v.  Allen,  103  U.  S.  498;  Louisville,  etc., 
R.  Co.  v.  Davidson  County  Ct.,  1  Sneed 
(Tenn.)  637,  62  Am.  Dec.  424. 

3.  Springfield,  etc.,  R.  Co.  r.  Wayne  County, 
74  HI-  27. 

4.  Union  Pac.  R.  Co.  v.  Merrick  County,  3 


Dill.  (U.  S.)  359  See  infra,  this  title,  Con- 
ditional Grants  of  Aid. 

5.  At  What  Elections  Questions  to  Be  Submitted. 
—  Coleman  v.  Marin  County,  50  Cal.  493; 
People  v.  Jackson  County,  92  111.  441;  Prairie 
v.  Lloyd,  97  111.  179. 

6.  Lippincott  v.  Pana,  92  111.  24,  2  111.  App. 
466;  Yant  v.  Brooks,  19  Iowa  87;  Gray  v. 
Mount,  45  Iowa  591 

Under  the  Illinois  Statute  authorizing  a  m  unic- 
ipal  subscription  to  a  railroad,  provided  that 
no  vote  should  "  be  taken,  unless  at  a  regular 
election  for  town  and  county  ofT.cers,"  the  vote 
might  be  at  a  regular  election  of  only  county 
officers.    Edwards  v.  People,  88  111.  340. 

7.  Lippincott  v.  Pana,  92  111.  24;  People  v. 
Santa  Anna,  67  111.  57;  People  v.  Laenna,  67 
111.  65. 

8.  Qualification  of  Voters.  —  Hannibal  v. 
Fauntleroy,  105  U.  S.  408;  Deland  v.  Platte 
County,  54  Fed.  Rep.  823,  40  Am.  &  Eng. 
Corp.  Cas.  668;  Chicago,  etc.,  R.  Co.  v.  Shea, 
67  Iowa  728;  Mackenzie  v.  Wooley,  39  La. 
Ann.  944. 

In  Minnesota  the  question  of  municipal  aid 
to  railways  can  be  submitted  only  to  the  elec- 
tors of  the  municipality.  Harrington  v.  Plain- 
view,  27  Minn.  224. 

"Inhabitants"  means  legal  voters.  Walnut 
v.  Wade,  103  U.  S.  683,  reasserted  Ohio  v. 
Frank,  103  U.  S.  697  {Illinois  Act  March  25, 
1869). 

9.  Kentucky  LTnion  R.  Co.  v.  Bourbon 
County,  85  Ky.  98.  See  also  Woolley  v.  Louis- 
ville Southern  R.  Co.,  93  Ky.  223;  Bullock  v. 
Curry,  2  Met.  (Ky.)  171. 

10.  Registration  of  Voters.  —  Pacific  Imp.  Co. 
v.  Clarksdale,  41  U.  S.  App.  68,  74  Fed.  Rep. 
528;  People  v.  Dulcher,  56  111.  144;  People  v. 
Ohio  Grove  Tp.,  51  III.  191;  Dunnovan  v. 
Green,  57  111.  63;  People  v.  Santa  Anna,  67 
111.  57;  People  v.  Laenna,  67  111.  65;  Lippin- 
cott v.  Pana,  92  111.  24;  Smith  v.  Wilmington, 
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h.  Form  of  Ballots.  —  A  form  of  ballot  which  is  so  clear  and  explicit 
that  no  voter  could  be  deceived  or  led  into  error  as  to  the  effect  of  his  vote  is 
amply  sufficient.1 

i.  Notice  of  Election.  —  Notice  of  the  election  must  be  given  in  the 
manner  and  for  the  length  of  time  required  by  the  statute,2  and  after  notice 
has  been  given  to  vote  upon  a  certain  proposition,  a  new  proposition  cannot 
be  substituted  and  voted  for  without  new  notice.3  Unless  required  by  statute 
the  notice  need  not  state  the  conditions  upon  which  the  subscription  is  to  be 
made  as  specified  in  the  petition  for  the  election.4 

j.  Vote  Required  to  Carry  Proposition.  —  This  topic  has  already 
been  discussed.5 

k.  Determining  Result  of  Election.  —  The  manner  of  determining 
the.  result  of  the  election  is  generally  expressly  regulated  by  the  statutes.6 
The  result  is  determined,  as  a  rule,  by  the  officers  conducting  the  election,  and 
upon  their  certificate  of  such  result  the  officers  of  the  municipality  may  act.7 


98  N.  Car.  343;  Claybrook  v.  Rockingham 
County,  114  N.  Car.  453;  Wilmington,  etc.,  R. 
Co.  v.  Onslow  County,  116  N.  Car.  563;  Graves 
v.  Seattle,  8  Wash.  248. 

1.  Form  of  Ballots.  —  State  v.  Bissell,  4 
Greene  (Iowa)  328 ;  West  v.  Whitaker,  37  Iowa 
598;  Cattell  v.  Lowry,  45  Iowa  478;  Claybrook 
:'.  Rockingham  County,  114  N.  Car.  453.  See 
also  Nelson  v.  Haywood  County,  87  Tenn.  781. 

2.  Notice  of  Election  —  United  Stales.  —  Mc- 
Clure  v.  Oxford  Tp.,  94  U.  S.  41:9;  Hill  v. 
Memphis,  23  Fed.  Rep.  872;  Post  v.  Pulaski 
County,  47  Fed.  Rep.  282,  affirmed  (C.  C.  A.) 
49  Fed.  Rep.  628. 

Colorado.  —  Packard  v.  Jefferson  County,  2 
Colo.  338. 

Illinois.  —  Wiley  v.  Silliman,  62  111.  170; 
Harding  v.  Rockford,  etc.,  R  Co.,  65  111.  90; 
People  v.  Jackson  County,  92  111.  441;  Wind- 
sor v.  Hallett,  97  111.  204;  Williams  v.  People, 
132  111.  574;  Sampson  z>.  People,  141  111.  17; 
Choisser  v.  People,  140  111.  21,  36  Am.  &  Eng. 
Corp.  Cas.  608. 

Indiana.  —  Crooke  Daviess  Countv,  36 
Ind.  320;  Cincinnati,  etc.,  R.  Co.  v.  Wells,  39 
Ind.  539;  Hill  v.  Probst,  120  Ind.  528;  De- 
maree  v.  Johnson,  150  Ind.  419. 

Iowa.  —  Allard  v.  Gaston,  70  Iowa  731;  Yar- 
ish  v.  Cedar  Rapids,  etc.,  R.  Co  ,  72  Iowa  556; 
Bartemeyer  v.  Rohlfs,  71  Iowa  582;  Johnson 
v.  Kessler,  76  Iowa  411 ;  Kleise  v.  Galusha,  78 
Iowa  310. 

Kansas.  —  People's  Nat.  Bank  v.  Pomona,  48 
Kan.  55. 

Tennessee. — Justices  v.  Knoxville,  etc.,  R. 
Co.,  6  Coldw.  (Tenn.)  598. 

Compare  North  Bennington  First  Nat.  Bank 
v.  Arlington,  16  Blatchf.  (U  S.)  57;  Knox 
County  v.  Aspinwall,  21  How.  (U.  S.)  539; 
Hord  v.  Rogers  vi  lie,  etc.,  R.  Co.,3Head  (Tenn.) 
208;  Seymour  v.  Tacoma,  6  Wash.  427. 

Construction  of  Order  as  to  Length  of  Publication 
of  Notice.  —  Knox  County  v.  New  York  Ninth 
Nat.  Bank,  147  U.  S.  91. 

Notice  of  Ten  Days  When  Statute  Eequired 
Twenty  renders  election  void.  Williams  r. 
Roberts,  88  111.  11. 

Notice  Given  Prior  to  Act  Going  into  Effect.  — 
McClure  v.  Oxford  Tp.,  94  U.  S.  429. 

Posting  Notice.  —  Jordon  v.  H  ay  ne.  36  Ir>  wa  9. 

Presumption  Is  in  Favor  of  Proper  Notice.  — 
Knox  County  v.  New  York  Ninth  Nat.  Bank, 


147  U.  S.  91;  Wilmington,  etc.,  R.  Co.  v.  On- 
slow County,  116  N.  Car.  563. 

Presumption  in  Favor  of  Proper  Posting  of  No- 
tice. —  State  v.  Lime,  23  Minn.  521. 

Evidence  to  Prove  Want  of  Notice.  —  Williams 
v.  People,  132  111.  574. 

Proof  of  Notice  by  Parol  "Where  Record  Evidence 
Is  Lost.  —  Maxcy  v.  Williamson  County  Ct.,  72 
111.  207. 

Computation  of  Time  Notice  Was  Given.  —  Coe 

v.  Caledonia,  etc  ,  R.  Co.,  27  Minn.  197. 

Notices  of  Election  Held  Sufficient.  —  Warsop 
v.  Hastings,  22  Minn.  437;  Jacksonville,  etc., 
R.  Co.  v.  Virden,  104  111.  339;  Prairie  v.  Lloyd, 
97  111.  179;  Atchison  v.  Butcher,  3  Kan.  104; 
Belfast,  etc.,  R.  Co.  v.  Brooks,  60  Me.  568. 

3.  Packard  v.  Jefferson  County,  2  Colo.  338. 
Compare  Nelson  v.  Haywood  County,  87  Tenn. 
781. 

Immaterial  Alteration  of  Proposition.  —  Illinois 

Midland  R.  Co.  v.  Barnett,  85  111.  ^13. 

4.  Marshall  v.  Silliman,  61  111.  "218;  Wiley 
v.  Silliman,  62  111.  170. 

5.  See  the  title  Majority,  vol.  19,  p.  613.  See 
also  the  following  cases:  Cass  County  v.  Jor- 
dan, 95  U.  S.  373;  Cass  County  v.  Shores,  95 
L.  S.  375;  Citizens'  Saw,  etc.,  Assoc.  v.  Perry- 
County,  156  U.  S.  692;  Pacific  Imp.  Co.  z: 
Clarksdale.  (C.  C.  A.)  74  Fed.  Rep.  528;  Kitk- 
bridge  v.  Lafayette  County,  14  Fed.  Cas.  No. 
7,840;  Cedar  Rapids,  etc.,  R.  Co.  v.  Boone 
County,  34  Iowa  45;  Logan  Countv  v.  Cald- 
well, 1  Ky.  L.  Rep.  376;  McDowell  v.  Massa- 
chusetts, etc.,  Constr.  Co.,  96  N.  Car.  514; 
Duke  v.  Brown,  96  N.  Car.  127;  Wood  v.  Ox- 
ford, 97  N.  Car.  227;  Louisville,  etc.,  R.  Co.  v. 
State,  8  Heisk.  (Tenn.)  £63.  And  see  the  title 
Local  Option,  vol.  19,  p.  506. 

Presumption  as  to  Vote  Cast.  —  A  record  of 
a  town  meeting  stating  that  the  citizens 
"  voted  "  in  favor  of  a  subscription  to  the 
stock  of  a  railway  company  does  not  suffi- 
ciently show  that  a  two-thirds  vole  was  cast  in 
favor  of  the  subscription  as  required  by  the 
statute.  Portland,  etc.,  R.  Co.  v.  Standish. 
65  Me.  63. 

6.  Determining  Result  of  Election.  —  Austin  v. 
Gulf,  etc.,  R.  Co.,  45  Tex.  236;  Anderson 
County  Houston,  etc.,  R.  Co.,  52  Tex.  22S; 
Redd  v.  Henry  County,  31  Gratt.  (Va.)  695. 

7.  Pre!  ty man  v.  Tazewell  County,  19  111.  406, 
71  Am.  Dec.  230;  Claybrook  v.  Rockingham 
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Still,  if  the  managers  of  the  election  fail  to  certify  the  result,  and  their  certifi- 
cate is  not  made  exclusive  evidence  thereof,  the  result  may  be  dctermin*  d  by 
the  officers  of  the  municipality  upon  whom  the  duty  of  granting  the  aid  rests.1 
The  returns  and  canvass  are  conclusive  against  the  municipality  in  favor  of 
bona  fide  holders  of  bonds  issued  in  pursuance  thereof. *  Where  the  returns 
are  lost  the  result  may  be  shown  by  parol  evidence  in  order  to  sustain  bonds 
issued  in  pursuance  of  the  election. :* 

/.  Contesting  Election. — The  statutes  in  some  instances  expressly 
provide  the  manner  in  which  an  elector  or  taxpayer  may  contest  the  election.4 
Where  the  company  in  whose  favor  the  aid  is  voted  seeks  by  mandamus  to 
compel  the  issuance  of  bonds,  in  pursuance  of  the  proposition  voted  upon,  the 
municipal  officers  may  show  in  defense  matters  rendering  the  election  void.5 
So  also  a  taxpayer  may  maintain  a  proceeding  in  equity  to  have  an  election 
in  regard  to  a  municipal  subscription  declared  void,  and  the  subscription  and 
bonds  issued  in  payment  thereof  canceled.6 

vi.  Effect  of  Bribery  and  Corrupt  Practices.  —  In  proceedings  by 
the  company  to  compel  the  municipal  authorities  to  act  in  pursuance  of  an 
election  whereby  aid  is  voted,  or  in  an  action  by  the  company  on  the  bonds 
issued  to  it,  it  may  be  shown  in  defense  that  the  election  was  not  fairly  con- 
ducted, but  was  influenced  by  bribery  and  corruption.7  So  also  a  taxpayer 
may  sue  to  restrain  action  by  the  municipality  under  an  election  so  affected. H 
If  the  corruption  was  not  practiced  by  the  company,  but  by  independent  citi- 
zens who  were  in  favor  of  the  subscription  to  the  stock  of  the  company,  the 


County,  114  N.  Car  453.  See  also  Lewis  v. 
Bourbon  Counly,  12  Kan.  186. 

1.  Winter  v.  Montgomery,  65  Ala.  403. 

2.  Madison  Counly  v.  Brown,  67  Miss.  6S4, 
29  Am  &  Eng.  Corp.  Cas.  157. 

3.  Prairie  v.  Lloyd,  97  111.  179. 

4.  Contests.  —  Chicago,  etc.,  R.  Co.  v.  Evans, 
4t  Kan.  94. 

In  Indiana  the  board  of  county  commission- 
ers has  the  right  to  go  behind  the  canvass  of 
the  vote  and  to  inquire  into  the  truth  of  the 
return  made;  and  any  individual  interested 
may  appear  before  such  board  and  contest  the 
result  of  the  election,  and,  if  aggrieved  by  the 
decision  of  the  board,  may  take  his  appeal 
therefrom  to  the  Circuit  Court.  But  the 
validity  of  such  election  as  to  the  legality  of 
the  votes  cast  thereat  cannot  be  contested  by 
a  suit  to  enjoin  the  collection  of  the  tax  levied 
in  pursuance  thereof.  Goddard  v.  Stockman, 
74  Ind.  400;  Hilton  v.  Mason,  92  Ind.  157; 
Hill  v.  Probst,  120  Ind.  528;  Pittsburgh,  etc., 
R.  Co.  v.  Harden,  137  Ind.  486.  See  also  An- 
derson County  v.  Houston,  etc.,  R.  Co.,  52 
Tex.  228. 

6.  Chicago,  etc.,  R.  Co.  v.  Chase  County,  43 
Kan.  760 

6,  Kentucky  Union  R.  Co.  v.  Bourbon 
County,  85  Ky.  9S;  Webster  Parish  v.  Police 
Jury,  52  La.  Ann.  465;  McDowell  v.  Massa- 
chusetts, etc.,  Constr.  Co  ,  96  N.  Car.  514; 
Goforth  v.  Rutherford  R.  Constr.  Co.,  96  N. 
Car.  535;  Redd  v.  Henry  Counly,  31  Gratt. 
(Va.)  695.  See  also  Woolley  v.  Louisville 
Southern  R.  Co.,  03  Ky.  223. 

In  such  proceedings  the  decision  of  the  board 
of  supervisors  as  to  the  result  of  the  election 
is  not  conclusi v<:  upon  the  taxpayer.  Hawk- 
ins v.  Carroll  County,  50  Miss.  735. 

7.  Bribery  and  Corruption.  —  People  v.  San 
Francisco,  27  Cal.  655;  People  v.  Logan 
County,  63  111.  374;   People  v.  Cline,  63  111. 


394;  Sinnett  v  Moles,  38  Iowa  25;  Chicago, 
etc.,  R.  Co.  v.  Shea,  67  Iowa  728;  Wool- 
ley  v.  Louisville  Southern  R.  Co.,  93  Ky. 
223. 

What  Constitutes  Improper  Influence  of  Voters. 

—  See  Bish  v.  Stout,  77  Ind.  255;  Nash  v. 
Baker,  37  Neb.  713. 

Railroad  aid  bonds  which  have  been  treated 
as  valid  for  fourteen  years,  both  by  the  town 
issuing  them  and  by  the  legislature,  and  which 
have  been  redeemed  by  a  new  issue  for  the 
purpose  of  extending  the  time  of  payment, 
will  not  be  held  invalid  or  void  on  the  ground 
that  the  vote  for  their  issue  was  obtained  by 
means  of  unfulfilled  promises  with  regard  to  a 
depot  and  bridge.  Lexington  ?■.  Union  Nat. 
Bank,  75  Miss.  1,  1  Miss.  Dec.  (No.  1)  5,  9  Am. 
&  Eng.  R.  Cas.  N.  S.  321. 

An  agreement  that  the  railway  company  will 
accept  a  less  subscription  than  that  being  voted 
for  is  not  a  bribe  to  the  voters  so  as  to  invali- 
date the  election,  though  made  to  influence 
the  vote.  Chicago,  etc.,  R.  Co.  v.  O/ark  Tp., 
46  Kan.  415. 

Misstatements  by  the  officers  of  the  com- 
pany wiih  regard  to  the  location  of  the  rail- 
way, if  not  fraudulently  made,  will  not 
invalidate  the  election,  though  made  to  induce 
votes.  Illinois  Midland  R.  Co.  v.  Barneit,  85 
111.  313. 

Other  Circumstances  Not  Constituting  Bribery  or 
Corruption.  —  Hord  v.  Rogersville,  etc.,  R.  Co., 
3  Head  (Tenn.)  208;  North  Bennington  First 
Nat.  Bank  v.  Arlington,  iGBlatchf.  (U.  S.)  57; 
Davis  v.  Kendall«ille,  5  Biss.  (U.  S.)  280; 
Zorger  v.  Rapids  Tp.,  36  Iowa  175. 
•  8.  Where  petitioners  are  induced  to  sign  the 
petition  for  the  election  by  fraudulent  repre- 
sentation on  the  part  of  the  railway  company, 
they  are  entitled  to  have  theissueof  the  bonds 
enjoined.  Wullenwaber  v.  Dunigan,  30  Neb. 
877. 
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taxpayer  must  proceed  promptly  before  the  company  has  acted  on  the  faith 
of  the  subscription,1  unless  the  company  had  knowledge  of  the  fraudulent 
practices.3 

n.  Extent  of  Authority  Conferred  by  Election.  —  The  municipal 
officers  in  making  a  subscription  to  the  stock  of  a  railway  company  or  other 
grant  of  aid  in  pursuance  of  an  election  must  conform  to  the  terms  of  the 
power  conferred  by  the  election.3 

o.  Second  Election.  —  Where  there  is  nothing  in  the  statute  to  indicate 
that  the  power  to  grant  municipal  aid  is  to  be  considered  exhausted  after  an 
unsuccessful  attempt  to  exercise  it,  the  question  of  aid  may,  in  case  an  elec- 
tion does  not  result  in  favor  of  the  grant,  be  resubmitted  to  the  voters,4  and 
the  same  is  true  where  the  first  election  is  invalid  ;  5  and  if  the  authority  of 
the  municipility  is  unlimited,  it  may,  after  one  election  has  resulted  in  favor 
of  a  grant  of  aid  to  a  railway  company,  hold  a  second  election  for  the  purpose 
of  authorizing  a  second  grant  of  aid.** 

Changing  Conditions  of  Subscription.  —  Where  a  municipal  corporation  has  voted 
a  conditional  subscription  to  the  stock  of  a  railway  company,  it  has  no  power, 
unless  expressly  authorized  by  statute,  to  call  a  second  election  and  change 
the  terms  of  the  subscription.7  Where,  however,  a  proposition  for  a  subscrip- 
tion is  improperly  submitted,  as  where  the  subscription  is  trammeled  with 
an  improper  condition,  the  entire  question  may  be  again  submitted,  and  the 
improper  condition  thereby  removed.8 

VIII.  When  Right  of  Company  Becomes  Effective  —  Effect  of  Assent  of 
Taxpayers  or  Electors.  —  Where  the  municipal  authorities  are  simply  empowered 


1.  Prettyman  v.  Tazewell  County,  19  111. 
406,  71  Am.  Dec.  230;  Butler  v.  Dunham,  27 
111.  474.    See  also  People  v.  Cline,  63  111.  394.. 

2.  Peopls  v.  Logan  County,  63  111.  374; 
People  v.  Cline,  63  III.  394. 

3.  Authority  Conferred  by  Election  —  United 
Stales.  —  Daviess  County  v.  Dickinson,  117  U. 
S.  657;  German  Sav.  Bank  v.  Franklin  County, 
128  U.  S.  526;  Citizens  Sav.,  etc.,  Assoc.  v. 
Perry  County,  156  U.  S.  692;  Bell  v.  Mobile, 
etc.,  R.  Co.,  4  Wall.  (U.  S.)  598;  Post  v. 
Pulaski  County,  49  Fed.  Rep.  628,  9  U.  S. 
App.  1. 

Illinois.  —  People  v.  Datcher,  56  III.  144; 
Richeson  v.  People.  115  111.  455  Welch  v. 
Post,  99  III.  471;  Big  Grove  v.  Wells,  65  III. 
263. 

Indiana.  —  Hamilton  County  v.  State,  115 
Ind.  64. 

Kentucky.  —  Madison  County  Ct.  v.  Rich- 
mond, etc.,  R.  Co.,  80  Ky.  16. 

Minnesota.  —  Hodgman  v.  Chicago,  etc.,  R. 
Co.,  20  Minn,  48. 

Mississippi.  —  Clark  v.  Rosedale,  70  Miss. 
5+2. 

Tennessee. — State  v.  Morristown,  93  Tenn. 
239- 

West  Virginia.  —  Neale  v.  Wood  County,  43 
W.  Va.  90. 

Wisconsin.  —  Douglas  County  v.  Walbridge, 
38  Wis.  179;  Plaltevillez/.  Galena,  etc.,  R.  Co. 
43  Wis.  493. 

Compare  Coleman  v.  Marin  County,  50  Cal. 
493- 

Where  the  vote  is  in  favor  of  a  subscription 
to  stock,  without  specifying  the  class  of  stock, 
the  officers  of  the  muiicipalitv  may  subscribe 
for  nonpreferred  stock.  Belfast,  etc.,  R.  Co. 
v.  Brooks,  60  Me.  568. 

An  election  authorizing  subscription  to  'he 


stock  of  a  railway  company  confers  no  power 
to  make  a  donation.    Hamlin  v.  Meadville,  6 

Neb.  227. 

Misnomer  of  Company  to  Be  Aided,  —  Haag  v. 

Rio  Grande  County,  34  Fed.  Rep.  778. 

A  subscription  for  a  less  amount  of  stock 
than  that  authorized  by  the  election  has  been 
sustained.  Chicago,  etc.,  R.  Co.  v.  Ozark  Tp., 
46  Kan.  415. 

Observance  of  Conditions  Imposed.  —  Where  it 
is  entirely  optional  with  the  municipality 
whelher  it  wilt  or  v\ill  not  subscribe  to  the 
stock  of  a  company,  and  the  municipal  officers 
are  required  10  make  the  subscription  if  it  is 
voted,  the  municipality  may,  in  the  proposition 
submitted  to  the  voters,  impose  any  condition 
in  respect  thereto  that  it  thinks  proper,  and  the 
municipal-  officers  have  no  power  in  making 
the  subscription  to  disregard  such  conditions, 
nor  has  the  company  any  right  to  demand  that 
they  should.  People  v.  Dutcher,  56  111.  144. 
See  also  People  v.  Ford  County,  63  111.  142. 
See  infra,  this  title,  Conditional  Grants'  of 
Aid, 

4.  Second  Election.  —  Calhoun  County  v.  Gal- 
braith,  99  U.  S.  214;  Woodward  v.  Calhoun 
County,  2  Cent.  L.  J.  396,  30  Fed.  Cas.  No. 
18,002;  Bish  v.  Stout,  77  Ind.  255. 

Where  Second  Proposition  Differs  Materially 
from  First.  —  Kansas  City,  etc.,  R.  Co.  v.  Rich 
Tp.,  45  Kan.  275. 

5.  Hodgman  v.  Chicago,  etc.,  R.  Co.,  20 
Minn.  48. 

6.  Coe  v.  Caledonia,  etc.,  R.  Co.,  27  Minn. 
197;  Caldwell  v  Burke  County,  4  Jones  Eq. 
(57  N.  Car.)  32T 

7.  People  v.  Waynesville,  88  111.  469;  State 
v.  Daviess  County  Ct.,  64  Mo.  30.  Compare 
Morris  v.  Morris  County,  7  Kan.  576. 

8.  Mercer  Couniy  v.  Hubbard,  45  111.  139. 
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to  grant  aid  upon  the  consent  of  the  taxpayers,  such  consent  does  not  render 
a  grant  of  aid  obligatory,  but  it  is  still  within  the  discretion  of  the  municipal 
authorities  to  do  so  or  not,  and  the  company  does  not  by  virtue  of  such  con- 
sent acquire  any  enforceable  rights.'  But  where  the  statute  provides  that 
the  authorities  shall,  in  case  of  the  assent  of  the  taxpayers  or  electors  of  the 
municipality,  grant  the  aid,  this  is  merely  a  ministerial  duty  which  the  authori- 
ties maybe  compelled  to  perform.2 

Acceptance  by  Donee.  —  A  municipal  resolution  authorizing  and  directing  a 
donation,  when  adopted  by  the  electors,  has  been  CO  M  s  id  crcd  in  the  nature 
of  a  standing  offer  to  the  donee,  which  he  is  at  liberty  at  any  time  before  it 
is  rescinded  or  withdrawn  to  avail  himself  of  by  entering  upon  the  perfoim- 
ance  of  the  conditions  attached,  and  no  formal  acceptance  or  wiitten  agree- 
ment is  required  to  give  effect  to  the  resolution. :t 

Actual  Subscription  on  Books  of  Company  Unnecessary.  —  It  is  not  essential  that  a 
formal  subscription  be  made  upon  the  books  of  the  company;  a  resolution  by 
the  proper  municipal  authorities  that  the  subscription  be  made,  and  an  accept- 
ance by  the  company,  complete  the  contract.'1 

IX.  Transfer  and  Assignment  of  Grants  of  Aid — subscriptions. —  In 
Indiana  where  a  grant  of  aid  is  by  way  of  subscription  to  stock,  a  purchaser 
of  the  property  and  franchises  of  the  company  is  held  to  acquire  no  right  to 
enforce  the  subscription  upon  the  performance  of  the  conditions  attached 
thereto.5 

Trust  Fund  —  Insolvency.  — ■  As  against  the  creditors  of  the  company  to  whose 


1.  Effect  of  Favorable  Election  —  United  States. 
—  Pope  v.  Lake  County,  51  Fed.  Rep.  769 
{Indiana  statute);  As  pin  wall  Daviess  Co.,  22 
Ho.v.  (U.  S.)  367;  Wadsworth  v.  St.  Croix 
Ccunty,  4  Fed.  Rep.  378  {Wisconsin  statute). 

Colorado.  —  People  v.  Pueblo  County,  2 
Colo.  360. 

Illinois.  —  People  v.  Tazewell  County,  22  111. 
147  (Act  March  1,  1854,  amending  Act  1840); 
People  v.  Cass  County,  77  111.  438  (Act  1849). 

Indiana.  —  Hamilton  County  v.  State,  115 
Ind.  64. 

Kansas.  —  Land  Grant  R.,  etc.,  Co.  v.  Davis 
County,  6  Kan.  256. 

Minnesota.  —  State  v.  Roscoe,  25  Minn.  445. 

Missouri.  —  St.  Joseph,  etc.,  R.  Co.  7/. 
Buchanan  County  Ct.,  39  Mo.  485;  State  v. 
Bites  County  Ct.,  57  Mo.  70. 

See  also  People  v.  Dutcher,  56  111.  145; 
Chicago,  etc.,  R.  Co.  v.  St.  Anne,  101  111. 
151. 

Obligation  of  Contracts.  —  Cumberland,  etc., 
R.  Co.  v.  Barren  County  Ct.,10  Bush  (Ky.)  604. 

2.  United  States.  —  East  Lincoln  v.  Daven- 
port, 94  U.  S.  801. 

Illinois. — Illinois  Midland  R.  Co.  v.  Barnett, 
85  111.  313;  People  v.  Logan  County,  63  111. 
374;  Piatt  v.  People,  29  111.  54. 

Kansas.  —  Wrought  Iron  Bridge  Co.  v. 
Arkansas  City,  59  Kan.  259;  Chicago,  etc.,  R. 
Co.  v.  Stafford  County,  36  Kan.  121. 

Kentucky.  —  Augusta  v.  Maysville,  etc.,  R. 
Co.,  97  Ky.  145;  Madison  County  Ct.  v.  Rich- 
mond, etc.,  R.  Co.,  80  Ky.  16. 

North  Carolina.  —  Wilmington,  etc.,  R.  Co. 
v.  Onslow  County,  116  N.  Car.  563. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  David- 
son County  Ct.,  1  Sneed  (Tenn.)  637,  62  Am. 
Dec.  424.  See  also  Crawford  County  v.  Louis- 
ville, etc.,  R.  Co.,  39  Ind.  192. 

Wisconsin.  —Stale  v.  Tomahawk,  96  Wis.  73. 

3.  Acceptance.  —  Augusta  v.  Maysville,  etc., 


R.  Co.,  97  Ky.  145;  State  v.  Lime,  23  Minn. 
521;  Slate  v.  Lake  City,  25  Minn.  404.  See 
also  Burges  v.  Mabin,  70  Iowa  633;  Spring- 
field R.  Co.  v.  Springfield,  85  Mo.  674;  Wullen- 
waber  v.  Dunigan,  30  Neb.  877;  Coe  v.  Cale- 
donia, etc.,  R.  Co.,  27  Minn.  198;  Stale  v. 
Jennings,  48  Wis.  549;  Crogster  v.  Bayfield 
County,  99  Wis.  1. 

4.  Subscription  on  Books  of  Company  Not  Re- 
quired.—  Davis  v.  Kendall ville,  5  Biss.  (U.  S.) 
280,  7  Fed.  Cas.  No.  3,638;  Bates  County  v. 
Winters,  112  U.  S.  325;  Moulltie  County  v. 
Rockingham  Ten-Cenl  Sav.  Bank,  92  U.  S. 
631;  Cass  County  v.  Gillelt,  100  U.  S.  585; 
Nugent  v.  Putnam  County,  19  Wall.  (U.  S.) 
241;  State  v.  Delaware  County,  92  Ind.  499; 
Justices  v.  Paris,  etc.,  Turnpike  Co.,  11  B. 
Mon.  (Ky.)  143;  Nelson  v.  Haywood  County, 
87  Tenn.  781.  See  also  Hall  v.  Baker,  74  Wis. 
118;  Redd  7i.  Henry  County,  31  Grait.  (Va.) 
695;  Bissit  v.  Kentucky  River  Nav.  Co.,  15 
Fed.  Rep.  353;  Mercer  County  Ct.  v.  Kentucky 
River  Nav.  Co.,  8  Bush  (Ky.)  300. 

5.  Subscriptions  —  Transferee  of  Franchises.  — 
Hamilton  County  v.  State,  115  Ind.  64.  Com- 
pare Ray  County  v.  Vansycle,  96  U.  S.  675; 
Cass  County  v.  Gillelt,  100  U.  S.  5S5;  Crogster 
v.  Bayfield  County,  99  Wis.  1 ;  Lynch  v.  Eastern, 
etc.  R.  Co.,  57  Wis.  430,  where,  under  the 
peculiar  teims  of  the  grant  and  the  circum- 
stances of  the  cases,  the  contrary  was  held. 

Where  a  Tax  Is  Voted  by  a  Municipality  in  aid 
of  a  railway  company,  under  a  law  which 
gives  to  taxpayers  the  right  to  slock  in  the 
company  to  ihe  extent  of  taxes  paid  by  them, 
and  the  company  abandons  the  enterprise  and 
transfers  its  franchise  and  properly  to  another 
company,  the  latter  company  cannot  enforce 
payment  of  the  tax.  Manning  v.  Mathews, 
66  Bowi  675.  See  also  Hlunt  v.  Carpenter,  68 
Iowa  265;  Cantillon  w.  Dubuque,  etc.,  R.  Co., 
(Iowa  18S7)  35  N.  W.  Rep.  620. 
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stock  the  municipality  has  unconditionally  subscribed,  and  which  has  sub- 
sequently become  insolvent,  the  municipality  has  no  right  to  deliver  to  the 
assignee  of  the  franchise  the  bonds  in  payment  of  its  subscription ;  such  bonds 
being  a  trust  fund  for  the  payment  of  the  original  company's  debt.1 

Consolidation  of  Corporations.  —  Where  the  company  to  whose  stock  a  munici- 
pality has  subscribed  is  consolidated,  under  laws  existing  at  the  time  of  the 
subscription,  with  another  company,  the  consolidated  company  succeeds  to 
the  right  to  enforce  payment  of  the  subscription,  and  the  municipality  may 
deliver  to  it  the  bonds  in  payment.3 

When  Donations  Are  Granted  the  right  thereto  may  be  assigned,  and  the  assignee, 
upon  the  performance  of  the  conditions  to  the  donation,  becomes  entitled 
thereto.3  When  the  company  in  whose  favor  a  donation  of  aid  has  been 
granted  consolidates  under  authority  of  law  with  another  company,  the  right 
to  enforce  the  donation  passes  to  the  consolidated  corporation.4 

X.  Release  of  Municipality  from  Liability  on  Subscriptions  —  Amendments 
to  Charter  of  Railway  Company.  —  Where  the  charter  of  a  railway  company  is  by 
the  general  laws  subject  to  amendment,  a  municipal  subscription  will  be  con- 
sidered as  having  been  made  with  reference  to  the  fact,  and  amendments 
thereto  do  not  discharge  the  municipality  from  liability  on  its  subscription.5 

Mortgage,  Lease,  or  Transfer  of  Road,  or  Purchase  of  Other  Road.  —  The  fact  that  the 
railway  company  has  mortgaged,6  leased,7  or  entered  into  a  contract  for  the 
sale  of  its  road  8  or  the  purchase  of  a  connecting  road  under  statutory  author- 
ity existing  at  the  time  of  the  municipal  subscription,9  does  not  discharge  the 
municipality  from  liability  on  its  subscription. 

Negligent  and  Improvident  Construction  of  Railroad.  —  So  also  the  fact  that  the  com- 
pany is  constructing  its  road  in  a  negligent  or  improvident  manner  does  not 
discharge  the  municipality  from  liability  on  its  subscription. 10 

Consolidation  of  Corporations.  —  When  at  the  time  of  subscription  the  company 
was  authorized  by  law  to  consolidate  with  other  companies,  a  subsequent 
consolidation  does  not  release  the  municipality  from  liability  on  its  subscrip- 
tion.11 But  where  the  only  thing  dene  towards  subscribing  to  the  stock  of 
one  of  the  constituent  companies  was  the  holding  of  an  election  which  resulted 

1.  Morgan  County  v.  Thomas,  76  111.  120.  reversing  {Tex.  Civ.  App,  iSo5)"3;  S.  W.  Rep. 

2.  Consolidation  of  Corporations.  —  Wilson  v.  S99.  See  also  Denison  71.  Columbus.  62  Fed. 
Salamanca  99  U.  S  499;  Menasha  v.  Hazard,  Rep.  775;  Marion  County  v.  Center  Tp.,  105 
102  U.  S.  81;  Nugent  v.  Putnam  County,  19  Ind.  422.  See  also  the  title  Consolidation  of 
Wall.  (U.  S.)  241,  reversing  3  Biss.  (U.  S.j  T05;  Corporations,  vol.  6,  p.  S17. 

Gray  v.  York,  15  Blatchf.  (U.  S.)  335,  10  Fed.  Proof  of  Consolidation  Required. —  Big  Grove 

Cas.  No.  5,731;  Edwards  v.  People,  88  111.  340.  v.  Wells,  65  111.  263. 

See  also  Macoupin  County  Ct.  v.  People.  5S  5.  Amendments  of  Charter  of  Railway  Company. 

III.  191.    See  also  the  title  Consolidation  of  — Powell  v.  Brunswick  County,  88  Ya.  707 

Corporations,  vol.  6,  p.  817.  Reading  v.  Wedder,  (.6  111.  80. 

Necessity  for  Tender  of  Stock  by  Consolidated  Amendments  Not  Accepted  by  Company.  —  Tay- 

Corporation. —  Pope  v.  Lake  County  51  Fed.  lor  v.  Greenville  County,  86  Ya.  506. 

Rep.  769.  6.  People  v.  Logan  County.  63  111.  374;  Pow- 

3.  Donations  Transferable. — Scott;-.  Hansher,  ell  v.  Brunswick  County,  S8  Va.  707. 

94  Ind.  i;  Jussen  v.  Lake  County,  95  Ind  567;  7.  People  v.  Logan  County,  63  111.  374;  Chi- 
Marion  County  v.  Center  Tp.,  105  Ind.  422;  cago,  etc.,  R.  Co.  v.  Shea,  67  Iowa  72S.  Cow- 
Manning  v.  Mathews,  70  Iowa  503;  State  v.  pare  Barthel  v.  Meader,  72  Iowa  125. 
Hastings,  24  Minn.  78.    Compart-  Midland  Tp.  8.  Southern  Kansas,  etc.,  R.  Co.  v.  Towner, 
v.  Gage  County,  37  Neb.  582.  41  Kan.  72;  Lynch  v.  Eastern,  etc.,  R.  Co.,  57 

The  Purchaser  at  a  Sale  under  a  Trust  Deed  Wis.  430. 

covering  the  donation  becomes  entitled  thereto  9.  Illinois  Midland  R.  Co.  v.  Barnett,  S5  III. 
upon    performance   of   conditions.      Marion  •  313. 

County  v.  Center  Tp.,  105  Ind.  422.  10.  Powell  v.  Brunswick  County,  88  Ya.  707. 

4.  Consolidation  of  Corporations.  —  Chickaming  Improvident  Construction  Contract.  —  People  v. 

v.  Carpenter,  106  U.  S.  663;  New  Buffalo  v.  Logan  County,  63  111.  374. 

Cambria  Iron  Co.,  105  U.  S.  73;  Leavenworth  11.  Consolidation     of    Corporations  —  United 

County  v.  Barnes,  94  U.  S.  70;  Mt.  Vernon  v.  States.  — East  Lincoln  v.  Davenport,  94  U.  S. 

Hovey,  52  Ind.  563 ,  Scott  v.  Hansheer,  94  Ind.  801;  Menasha  ;.  Hazard,  102  U.  S.  81;  Harter 

i;  Vicksburg,  etc.,  R.  Co.  v.  Scoti,  52  La.  Ann.  v.  Kernochan,  103  U.  S.  562;  Bates  County  v. 

512;   Morrill  v.  Smith  County,  89  Tex.  529,  Winters,  112  U.S.  325;  Livingston  County  ; . 
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in  favor  of  the  subscription,  and  the  consolidation,  though  under  a  pre-exist- 
ing law,  was  made  before  the  subscription  was  entered  into  by  the  munici- 
pality, the  consolidated  corporation  has  no  right  to  demand,  nor  have  the 
municipal  authorities  the  right  to  make,  a  subscription  to  the  stock  of  the 
consolidated  corporation.1 

Release  of  Subscription  by  Company.  —  The  company  may  itself,  of  course,  if 
solvent,  release  municipalities  from  their  liability  on  subscriptions,  which  will 
be  effective  even  as  against  subsequent  creditors  of  the  company.2 

Noncompliance  with  Condition.  -  The  effect  of  the  noncompliance  on  the  part  of 
the  company  with  the  conditions  of  a  municipal  subscription  is  treated  in 
another  place  in  this  title. :t 

XI.  Rights  and  Liabilities  of  Municipality  as  Stockholder  -  -  For  Debts 
of  Corporation.  —  Municipalities,  as  stockholders  in  railway  companies  or  other 
corporations,  incur  the  same  personal  liability  for  the  debts  of  the  corpora- 
tions as  other  stockholders.4 - 

Rights  as  stockholder.  —  A  municipality  holds  the  stock  subscribed  in  the 
same  manner  that  it  holds  its  other  corporate  property,  and  may  transfer  it,5 
and  may,  in  compromise  of  its  liability  for  the  amount  of  its  subscription, 
surrender  its  stock  to  the  companj',  whereby  its  liability  is  reduced  to  the 
payment  of  a  less  amount  upon  its  original  subscription.0  Some  statutes 
expressly  regulate  the  sale  of  stock  subscribed  by  a  municipal  corporation  in 
aid  of  a  railway  company.7  The  municipality  is  directly  interested  like  any 
other  stockholder  in  the  conduct  and  management  of  the  affairs  of  the  com- 
pany to  the  stock  of  which  it  has  subscribed,8  and  may  through  its  proper 
officials  vote  its  stock  at  stockholders'  meetings  9  and  contest  the  election  of 
the  officers  of  the  company.10 

XII.  Rights  of  Taxpayers  to  Stock.  —  The  incorporators  or  taxpayers 
acquire  no  vested  individual  rights  in  the  stock  subscribed  by  the  munici- 
pality.11 Some  statutes  provide  that  the  taxpayers  shall  be  entitled  as  indi- 
viduals to  stock  in  the  amount  of  taxes  paid  by  them  respectively.12  Where 
municipal  bonds  are  issued  in  payment  of  the  subscription,  a  taxpayer  by  the 
payment  of  taxes  which  go,  not  to  the  payment  of  the  principal  of  the  bonds, 

Portsmouth  First  Nat.  Bank,  128  U.  S.  102;  5.  Athens  v.  Camak,  75  Ga.  429;  Missouri 

Pope  v.  Lake  Counly,  51  Fed.  Rep.  769;  Gray  River,  etc.,  R.  Co.  r.  Miami  County,  12  Kan. 

v.  York,  15  Slatchf.  (U.  S.)  335.  482.    See  also  Cook.r.  Lyon  County,  6  Ky.  L. 

Illinois.  — Illinois  Midland  R.  Co.  v.  Barnett,  Rep.  360. 

85  III.  313;  Edwards  v.  People,  88  III.  340.  When  Sale  of  Stock  Fraudulent.  —  Macoupin 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Phillips  County  Ct.  v.  People,  5S  III.  191.    See  also 

County,  25  Kan.  261;  Chicago,  etc.,  R.  Co.  v.  Madison  County  Ct.  v.  People,  58  111.  456. 

Stafford  County,  36  Kan.  121.  6.  Cairo  v.  Zane,  149  U.  S.  122;  People  ?■. 

Virginia.  — Taylor  v.  Greenville  County,  86  Coon,  25  Cal.  635;  People  v.  San  Francisco,  27 

Va.  506;  Powell  v.  Brunswick  County,  88  Va.^  Cal.  655;  Troy  v.  Atchison,  etc.,  R.  Co.,  13 

707.  Kan.  70. 

See  also  Ottawa,  etc.,  R.  Co.  v.  Black,  79  7.  People  v.  Eddy,  57  Barb.  (N.  Y.)  593. 

111.  262.  Laches  in  Attaching  Transfer  of  Stock  by  Munici- 

1.  Harshman  v.  Bates  County,  92  U.  S.  pality.  —  Mt.  Morris  v.  King,  8  N.  Y.  App. 
569;   Bates  County  v.  Winters,  97  U.  S.  83;  Div.  495. 

State  v.  Nemaha  County,  10  Kan.  569;  State  8.  Homblower  v.  Duden,  35  Cal.  664. 

v.  Garroutte,  67  Mo.  445;  Rochester,  etc.,  R.  9.  Hancock  v.  Louisville,  etc.,  R.  Co.,  145 

Co.  v.  Cuyler,  7  Lans.  (N.  Y.)  431'  U.  S.  409;  Kreiger  v.  Shelby  R.  Co  ,  S4  Ky.  66. 

Where  Consolidation  Act  Took  Effect  Before  Elec-  10.  Hornblower  v.  Duden,  35  Cal.  664. 

tion,  but  After  Notice  of  Election  Was  Given. —  11.  People  v.  Coon,  25  Cal.  635;  Ridings  v. 

Nelson   v.  Haywood  County,  S7  Tenn.  781.  Hall,  4S  Mo.  100. 

See  also  Marsh  v.  Fulton  County,  10  Wall.  (U.  12.  Manning:.  Mathews,  66  Iowa  675 ;  Blunt 

S.)  676.  v.  Carpenter,  68  Iowa  265;  Kreiger  v.  Shelby 

2.  Steacy  v.  Little  Rock,  etc.,  R.  Co.,  5  Dill.  R.  Co.,  84  Ky.  66;  Hall  v.  Harrodsburg,  4  Ky. 
(U.  S.)  348.  L.  Rep.  887;  Spurlock  v.  Pacific  R.  Co  ,  61  Mo.' 

3.  See  infra,  this  title,  Conditional  Grants  of  319;  Mastin  v.  Pacific  R.  Co.,  83  Mo.  634, 
Aid.  Spurlock  v.  Missouri  Pac.  R.  Co.,  90  Mo.  199; 

4.  French  v.  Teschemaker,  24  Cal.  518.  See  Mulloy  v.  Nashville,  etc.,  R.  Co.,  S  Lea  (Tenn.) 
also  Shipley  r-.  Terre  Haute,  74  Ind.  297.  And  427.  See  also  Simpson  County  v.  Louisville, 
see  the  title  Stockholders.  etc.,  R,  Co.,  (Kv.  1892)  19  S.  W.  Rep.  665. 
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but  merely  of  the  interest,  does'  not  become  entitled  to  any  stock.1 

XIII.  Conditional  Grants  of  Aid  —  1.  Power  of  Municipality  to  Impose 

Conditions.  —  General  authority  of  a  municipality  to  grant  aid  by  way  of 
subscription  to  stock  includes  authoiity  to  make  a  conditional  subscription,2 
provided  the  condition  is  not  one  prohibited  by  public  policy  cr  inconsistent 
with  the  statutes.3    General  authority  to  make  donations  also  includes  power 


1.  Hancock  v.  Louisville,  etc.,  R.  Co.,  145  U. 
S.  409. 

2.  Implied  Powers  to   Impose  Conditions  — 

United  Stales. —  Kingman  County  v.  Cornell 
University,  57  Fed.  Rep.  149,  12  U.  S.  App. 
551;  Union  Pac.  R.  Co.  :•.  Merrick  County,  3 
bill.  (U.  S.)  359;  Union  Pac.  R.  Co.  v.  Merrick 
Counly,  3  Dill.  (U.  S.)  359,  24  Fed.  Cas.  No. 
I4,383. 

Arkansas.  —  Jacks  v.  Helena,  41  Ark.  213. 
Colorado. —  Packard  v.  Jefferson  County,  2 
Colo.  338. 

Illinois. — People  v.  Dutcher,  56  111.  144; 
People  v.  Glann,  70  111.  232;  People  v.  Holden, 
91  111.  446;  Chicago,  etc.,  R.  Co.  v.  Aurora,  99 
111.  205;  Alley  v.  Adams  County,  76  111.  101. 

Indiana.  —  Bittinger  v.   Bell,  65  Ind.  445, 
distinguishing  Indiana  North,  etc.,  R.  Co. 
Attica,  56  Ind.  476;  Brocaw  v.  Gibson  County, 
73  Ind.  543;  Goddard     Stockman,  74  Ind.  400. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Jefferson 
County,  21  Kan.  309;  Memphis,  etc.,  R.  Co.  r. 
Thompson,  24  Kan.  170. 

Kentucky.  —  Shelby  County  Ct.  v.  Cumber- 
land, etc.,  R.  Co.,  8  Bush  (Ky.)  209. 

Maine.  —  Portland,  etc.,  R.  Co.  z>.  Hartford, 
58  Me.  23. 

Maryland.  —  Baltimore, etc.,  R.  Co.  v.  Pum- 
phrey,"  74  Md.  86. 

Minnesota.  — Coe  v.  Caledonia,  etc.,  R.  Co., 
27  Minn.  197. 

New  York.  —  People  v.  Clark,  53  Barb.  )N. 
V.)  171;  Matter  of  Gorham,  (Counly  Ct.)  43 
How.  Pr.  (N.  Y.)  263;  Cherry  Creek  v.  Becker, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  514. 

Tennessee.  — Shell  v.  Carter  Counly,  (Tenn. 
Ch.  1896)  42  S.  W.  Rep.  78. 

West  Virginia.  —  West  Virginia,  etc.,  R.  Co. 
v.  Harrison  County  Ct.,  47  W.  Va.  273. 

See  also  Fisher  v.  Evansville,  etc.,  R.  Co., 
7  Ind.  407;  Eva'is  ville,  etc.,  R.  Co.  v.  Evans- 
ville, 15  Ind.  395;  Stale  v.  Jennings,  48  Wis. 
549- 

Compare  Joslvn  v.  Dow,  19  Hun  (N.  Y.)  494. 

Determining  Performance  of  Condition.  —  Duty 
may  not  be  delegated.  Jackson  Counly  v. 
Brush,  77  111.  59. 

A  Parol  Condition  inconsistent  with  the  terms 
of  the  writlen  contract  of  subscription  cannot 
be  shown.  Evansville,  etc.,  R.  Co.  v.  Evans- 
ville, 15  Ind.  395. 

3.  Taylor  v.  Ypsilanti,  105  U.  S.  60;  New 
Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  73; 
Coe  v.  Caledonia,  etc.,  R.  Co.,  27  Minn.  197. 

Illustrations  —  Conditions  as  to  Route.  —  Jacks 
v.  Helena,  41  Ark.  213;  Alley  v.  Adams  Coun- 
tv,  76  111.  101 ;  Ogden  v.  Kirby,  79  111.  555; 
Illinois  Midland  R.  Co.  v.  Barnett,  85  111.  313; 
Parker  v.  Smith,  3  111.  App.  356;  People  v. 
Holden,  91  III.  446;  Cedar  Rapids  First  Nat. 
Bank  v.  Hendrie,  49  Iowa  402,  31  Am.  Rep. 
153;  Lamb  v.  Anderson,  54  Iowa  190;  Atchi- 
son, etc.,  R.  Co.  v.  Jefferson  Counly,  21  Kan. 
309;  Shelby  County  Ct.  v.  Cumberland;  etc.. 


R.  Co.,  8  Bush  (Ky.)  209;  Midland  Tp.  v.  Gage 
County,  37  Neb.  582.  Compare  State  v.  Bissell, 
4  Greene  (Iowa)  328;  Craig  v.  Andes,  93  N.  Y. 
405. 

Where  Representations  Are  Made  by  the  Rail- 
way Company  in  regard  to  the  location  of  the 
line  whereby  the  municipalily  is  induced  to 
grant  the  aid,  the  fulfilment  of  such  represen- 
tations is  a  condition  upon  which  the  right  to 
the  aid  attaches.  Meeker  v.  Ashley,  56  Iowa 
188 

Change  of  Route  After  Submission  to  voters  of 

question  of  aid.  Ravenswood,  etc.,  R.  Co.  v. 
Ravenswood,  41  W.  Va.  732,  56  Am.  St.  Rep. 
906. 

Location  of  Depot.  —  People  v.  Glann,  70  111. 
232;  Bittinger  v.  Bell,  65  Ind.  445,  distinguish- 
ing Indiana  North,  etc.,  R.  Co.  v.  Attica,  56 
Ind.  476;  Irwin  v.  Lowe,  89  Ind.  540;  Atchi- 
son, etc.,  R.  Co.  v.  Jefferson  County.  21  Kan. 
309;  Coe  v.  Caledonia,  etc.,  R.  Co.,  27  Minn. 
197;  Missouri  Pac.  R.  Co.  v.  Tygard,  84  Mo. 
263,  54  Am.  Rep.  97. 

Representations  by  Railway  Company  as  to  Loca- 
tion of  Depot. —  Wullenwaber  v.  Dunigan,  30 
Neb.  877. 

Location  of  Machine  Shops.  —  Citizens'  Sav., 
etc.,  Assoc.  v.  Perry  County,  156  U.  S.  692; 
Casey  v.  People,  132  111.  546;  Onstotl  v.  Peo- 
ple, 123  111.  489. 

Terminal  Points  —  Performance  of  Condition  as 
to  Location  of  Terminus.  —  Chicago,  etc.,  R.  Co. 
v.  Chase  Counly,  49  Kan.  399.  See  also  Tay- 
lor v.  Ypsilanti,  105  U.  S.  60. 

Location  of  Operating  Headquarters. —  State  v. 
Minneapolis,  32  Minn.  501. 

Conditions  as  to  Prosecution  of  Work  in  Con- 
struction of  Railway — Colorado.  —  Packard  v. 
Jefferson  County,  2  Colo.  338. 

Illinois.  —  People  v.  Dutcher,  56  111.  144; 
Chicago,  eic,  R.  Co.  v.  Marseilles,  84  111.  145; 
People  v.  Holden,  91  111.  446;  Eddy  v.  People, 
127  111.  428;  Richeson  v.  People,  115  111.  455. 
,  Indiana.  —  Brocaw  v.  Gibson  Counly,  73 
Ind.  543;  Irwin  v.  Lowe,  89  Ind.  540. 

Iowa.  —  Bulges  v.  Mabin,  70  Iowa  633; 
Young  v.  Webster  City,  etc.,  R.  Co.,  75  Iowa 
140. 

Maryland.  —  Baltimore,  etc.,  R.Co.  v.  Pum- 
phrey,  74  Md.  86. 

Minnesota.  —  Warsop  v.  Hastings,  22  Minn. 
437- 

West  Virginia  — West  Virginia,  etc.,  R.  Co. 
v.  Harrison  County  Ct.,  47  W.  Va.  273;  Neale 
2'.  Wood  County  Ct.,  43  W.  Va.  90. 

In  the  absence  of  express  conditions  in  the 
subscription,  delay  on  the  part  of  ihe  railway 
company  in  the  construction  of  its  railway 
does  not  release  the  municipality  from  liability 
on  the  subscription.  Sellers  v.  Beaver,  97 
Ind.  in. 

Where  a  tax  in  aid  of  a  railway  is  voted 
payable  only  on  c  >ndiiion  that  the  road  is  con- 
structed and  ironed  to  a  ceriain  point,  such 
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to  impose  conditions.1 

Statutory  Requirements.  —  The  statutes  in  many  instances  require  the  per- 
formance of  certain  conditions  by  the  railway  company  before  it  shall  be 
entitled  to  receive  aid  from  the  municipality,  or  provide  that  on  nonperform- 
ance of  such  conditions  the  right  to  such  aid  shall  be  forfeited.2  Such  stat- 
utes are  to  be  strictly  construed,  as  is  the  case  with  all  statutes  providing  for 
forfeitures.3 

Requirements  in  Charter  of  Railroad.  —  Provisions  in  the  charter  of  the  railway 
company  for  nonperformance  of  which  a  forfeiture  of  the  charter  may  be 
exacted,  such  as  a  requirement  that  the  railway  be  constructed  within  a  certain 
time,  do  not  enter  into  a  municipal  subscription  to  the  stock  and  become  a 
condition  to  the  enforcement  of  the  subscription.4 

2.  Performance  of  Conditions  —a.  In  GENERAL.  —  Where  municipal  sub- 
scriptions are  upon  conditions  precedent,  no  liability  arises  until  performance 
of  such  conditions.5    And  if  the  payment  of  municipal  bonds  issued  to  pay  a 


tondition  is  not  fulfilled  by  the  construction 
of  a  part  of  the  line  and  the  purchase  of  an 
Existing  railway  over  the  balance.  Meeker  v. 
Ashley,  56  Iowa  188.  See  also  Iowa,  etc.,  R. 
Co.  v.  Schenck,  56  loiva  628;  Cooper  v.  Mc- 
Kee,  53  Iowa  239;  Lawrence  v.  Smith,  57 
*owa  701. 

Waiver  of  Conditions.  —  Leavenworth,  etc., 
R.  Co.  7>.  Douglas  County.  18  Kan.  169. 

Condition  that  No  Payments  Shall  Be  Made  on 
Subscription  until  After  the  Railway  Is  Constructed 
and  Cars  Are  Running  Thereon.  —  People  v. 
Dutcher,  56  111.  144. 

Bad  Weather  is  no  excuse  for  the  failure  of 
the  company  to  complete  its  railway  in  the 
time  required.  Memphis,  etc.,  R.  Co.  v. 
Thompson,  24  Kan.  170. 

1.  Chiniquy  v.  People,  70  111.  570;  Chicago, 
etc.,  R.  Co.  v.  Aurora,  99  III.  205;  Meeker  v. 
Ashley,  56  Iowa  188.  Compare  Indiana  North, 
etc.,  R.  Co.  v.  Attica,  56  Ind.  476;  Wilkinson 
v.  Peru,  61  Ind.  1;  Lousville,  etc.,  R.  Co.  v. 
Sumner,  106  Ind.  55,  55  Am.  Rep.  719. 

Forfeiture  of  Land  Grant  Through  Noncompli- 
ance with  Conditions.  —  Macon  v.  East  Tennes- 
see, etc.,  R.  Co.,  82  Ga.  501. 

2.  Statutory  Conditions  — ■  United  States.  — 
Granniss  v.  Cherokee  Tp.,  47  Fed.  Rep.  427 
{South  Carolina  Act  Dec.  1888);  Breckinridge 
County  v.  McCracken,  61  Fed.  Rep.  191,  22  U. 
S.  App.  115  {Kentucky  Act  April  9,  1873);  Foote 
v.  Mt.  Pleasant,  1  McCrary  (U.  S.)  lot,  9  Fed. 
Cas.  No.  4,914;  Green  v.  Dyersburg,  2  Flipp. 
(U.  S.)  477,  10  Fed.  Cas.  No.  5,756. 

California.  —  California  Northern  R.  Co.  v. 
Butte  County,  18  Cal.  671. 

Illinois.  —  Dunnovan  v.  Green,  57  111.  63; 
Illinois  Midland  R.  Co.  v.  Barnett,  85  111.  313; 
Parker  v.  Smith,  3  111.  App.  356. 

Indiana.  —  Crawford  County  v.  Louisville, 
etc.,  R.  Co.,  39  Ind.  192;  State  v.  Wheadon,  39 
Ind.  520;  Peed  v.  Millikan,  79  Ind.  86;  Tipton 
County  v.  Indianapolis,  etc.,  R.  Co.,  89  Ind. 
101;  State  v.  Delaware  Countv,  92  Ind.  499; 
Sellers  v.  Beiver,  97  Ind.  in  ;  Nixon  -'.  Camp- 
bell, 106  Ind.  47;  Hamilton  County  v.  State, 
115  Ind.  64. 

Iowa.  — Cattell  v.  Lowry,  45  Iowa  478;  Cas- 
ady  v.  Lowry,  49  Iowa  523;  Merrill  v.  Welsher, 
50  Iowa  61 ;  Lamb  v.  Anderson,  54  Iowa  190. 

Minnesota.  —  Thorne  v.  Washington  County, 
7  Minn.  150;  State  v.  Roscoe,  25  Minn.  445; 
McManus  v.  Duluih,  etc.,  R.  Co.,  51  Minn.  30. 


In  Indiana  it  is  not  necessary  that  the  tax 
voted  by  a  municipality  in  aid  of  a  railway 
should  be  expended  in  the  construction  of  the 
part  of  the  railway  within  the  municipality. 
Brocaw  v.  Gibson  County,  73  Ind.  543.  See 
also  Petty  v.  Myers,  49  Ind.  1. 

Rev.  Stat.  Ind.  (1894),  §  5357,  so  far  as  it 
provides  for  a  forfeiture  of  taxes  levied  to  aid 
in  the  construction  of  railroads,  for  failure  to 
construct  the  railway  within  three  years,  has 
been  repealed.  Tipton  County  v.  Indianapo- 
lis, etc.,  R.  Co.,  89  Ind.  101;  Caffyn  v.  State, 
91  Ind.  324;  State  v.  Delaware  County,  92  Ind. 
499;  Wilson  v.  Hamilton  County,  68  Ind.  507; 
Marion  County  v.  Center  Tp.,  105  Ind.  422; 
Sellers  v.  Beaver,  97  Ind.  nr;  Nixon  v.  Camp- 
bell, ro6  Ind.  47. 

3.  Sellers  v.  Beaver,  97  Ind.  in. 

4.  Lowell  v.  Washington  County  R.  Co.,  90 
Me.  80;  Jacks  v.  Helena,  41  Ark.  213.  See 
also  Cantillon  Dubuque,  etc.,  R.  Co.,  78 
Iowa  48.  Compa?-e  Farnham  v.  Benedict,  107 
N.  Y.  159,  reversing  39  Hun  (N.  Y.)  22. 

Effect  of  Departure  from  Original  Course  of  Rail- 
way as  Specified  in  Charter.  —  Cantillon  v. 
Dubuque,  etc.,  R.  Co.,  78  Iowa  48. 

5.  Conditions  Must  Be  Performed  —  A rkansas. 
—  Jacks  v.  Helena,  41  Ark.  213. 

Illinois.  —  Alley  v.  Adams  County,  76  111. 
101,  Jackson  County  v.  Biush,  77  111.  59. 

Indiana.  —  Irwin  v.  Lowe,  89  Ind.  540. 

Kansas.  —  Memphis,  etc.,  R.  Co.  v.  Thomp- 
son, 24  Kan.  170, 

Louisiana.  —  Reynolds,  etc.,  Constr.  Co.  v. 
Police  Jury,  44  La.  Ann.  863. 

Minnesota.  —  Hinckley  v.  Kettle  River  R. 
Co.,  70  Minn.  105. 

Missouri.  —  Wagner  v.  Meety,  69  Mo.  150. 

Nebraska.  —  Midland  Tp.  v.  Gage  County, 
37  Neb.  5S2;  Nash  v.  Baker,  37  Neb.  713. 

Nevada.  —  Virginia,  etc.,  R.  Co.  v.  Lyon 
County,  6  Nev.  68. 

West  Virginia.  —  West  Virginia,  etc.,  R.  Co. 
v.  Harrison  Countv  Ct.,  47  W.  Va.  273. 

For  Provisions  Held  Not  to  Be  Conditions  Prece- 
dent see  Neale  v.  Wood  County  Ct.,  43  W.  Ya. 
90:  Townsend  v.  Lamb,  14  Neb.  324. 

Power  of  County  Commissioners  to  Determine 
when  Condition  Has  Been  Complied  with.  —  Knox 
Countv  v.  Nichols,  14  Ohio  St.  260. 

Substantial  Compliance  Held  Sufficient.  —  Guil- 
lorv  v.  Avoyelles  R.  Co.,  104  La.  ir. 

Failure  to  Perfonn  Condition  Caused  by  Wrong- 
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subscription  is  conditioned  upon  the  performance  of  certain  conditions,  such 
as  the  completion  of  the  railway,  etc.,  payment  of  the  bonds  cannot  be 
enforced  unless  the  conditions  are  performed.1  Still  the  municipality  may 
be  estopped  as  against  bona  fide  holders  of  such  bonds,  from  denying  a  com- 
pliance with  the  conditions.2  What  constitutes  a  compliance  with  the  con- 
ditions depends  of  course  solely  upon,  and  involves  a  construction  of,  the 
terms  of  the  particular  conditions.3 

Delivery  in  Escrow.  —  Where  bonds  are  delivered  to  a  trustee  in  escrow  to  be 
delivered  to  the  railway  company  upon  its  performance  of  certain  conditions, 
the  decision  of  the  trustee  as  to  whether  the  conditions  have  been  performed 
and  the  delivery  of  the  bonds  to  the  railway  company  are  not  conclusive  upon 
the  municipality  as  to  the  performance  of  such  conditions.4 

TIME  OF  PERFORMANCE.  —  Where  the  grant  of  aid  is  conditional,  and 
the  time  for  the  performance  of  the  conditions  is  specified,  the  conditions 
should  be  performed  within  such  time;5  and  where  no  time  is  fixed  within 
which  the  conditions  are  to  be  performed,  performance  must  take  place  within 
a  reasonable  time,  otherwise  the  company  will  forfeit  the  donation  or  the 
municipality  will  be  relieved  from  liability  on  the  subscription.6 

c.  Construction  of  Particular  Conditions  —  (i)  Right  to  Aid  Made 
Dependent  on  Work  in  Construction  of  Railway.  —  In  a  number  of  cases  the 
respective  rights  of  the  municipality  and  the  donee  company  have  been  con- 
sidered where  the  right  to  the  aid  was  made  dependent  upon  the  performance 
of  work  by  the  company  in  the  construction  of  the  railway.7  In  estimating 
the  amount  of  work  done  the  actual  bona  fide  expenditures  by  the  company 
are  to  be  taken  as  the  basis,  and  not  the  value  of  the  work.s    Quite  often 


ful  Act  of  Municipality.  —  People  v.  Holden,  82 
111.  Q3 

Waiver  by  Municipality  of  Strict  Performance 
of  Conditions  and  Estoppel  to  Deny  Performance. 

—  Rinlolph  Coanty  v.  Post,  03  U.  S.  502; 
PenJlston  County  v.  Amy,  13  Wall.  (U.  S.) 
298;  Com.  v.  Pittsburgh,  43  Pa.  Si.  391;  State 
v.  Morristown,  93  Tenn.  239. 

1.  Green  z.  Dyersburg,  2  Flipp.  (U.  S.)  477; 
Foote  v.  Mr.  Pleasant,  1  McCrary  (U.  S.)  101; 
German  Sav.  Bank  v.  Franklin  County,  128  U. 
S.  526;  Citizens  Sav.,  etc..  Assoc.  v.  Perry 
County,  156  U.  S.  692. 

2.  Menashar.  Hazard,  102  U.  S.  81;  Graves 
v.  Saline  Coanty,  161  U.  S.  369;  Mobile  Sav. 
Bank  v.  Oktibbeha  County,  22  Fed.  Rep.  580. 
See  also  Provident  L..  etc.,  Co.  v.  Mercer 
County,  170  U.  S.  593. 

3.  Construction  of  Terms  of  Conditions. — Texas, 
etc.,  R.  Co.  v.  Marshall,  136  U.  S.  393;  Mercer 
County  v.  Provident  L.,  etc.,  Co.,  43  U.  S. 
App.  21;  Grattan  Tp.  v.  Chilton,  (C.  C.  A.)  97 
Fed.  Rep.  145;  Adams  v.  Douglas  County, 
McCahon  (Kan.)  235,  1  Fed.  Cas.  No.  52; 
Winona  v.  Thompson,  24  Minn.  199;  Justices 
v.  Knnxville,  etc.,  R.  Co.,  6  Coldw.  (Tenn.) 
59S;  Shell  v.  Carter  County,  (Tenn.  Ch.  189(1) 
42  S.  W.  Rep.  78. 

Condition  for  Construction  of  Railway  to  Some 
Point  of  Connection  with  a  Railway  Leading  to 
Milwaukee  and  Chicago.  —  Si  ale  v.  Hastings.  24 
Minn.  7S. 

Construction  of  Road  "  Through  County."  — 

Mercer  County  v.  Provident  L..  etc.,  Co.,  72 
Fed.  Rep.  623,  43  U.  S.  App.  21. 

4.  Mercer  County  v.  Provident  L.,  etc.,  Co., 
72  Fed.  Rep.  623,  43  U.  S.  App.  21.  Compare 
Mercy  v,  Ohio,  5  Chicago  Leg.  N.  351,  17  Fed. 


Cas.  No.  9.457.  See  the  litle  Escrow,  vol.  n, 
P-  333- 

5.  Time  of  Performance.  —  Chicago,  etc.,  R. 
Co.  v.  Marseilles,  84  111.  145;  McManus  v. 
Duluth,  etc.,  R.  Co.,  51  Minn.  30;  Cooper  v. 
Sullivan  County,  65  Mo.  542. 

Delay  of  Two  Weeks  in  Completion  of  Railway 
Fatal. —  McManus  v.  Duluih,  etc.,  R.  Co..  51 
Minn.  30. 

No  Relief  in  Equity  from  Forfeiture  for  Failure 
to  Complete  Railroad  in  Specified  Time.  —  West 
Virginia,  etc.,  R.  Co.  v.  Harrison  County  Ct., 
47  W.  Va.  273- 

Estoppel  to  Claim  Failure  of  Performance  within 
Time.  —  Sawyer  v.  Manchester,  etc.,  R.  Co., 
62  N.  H.  135.  13  Am.  St.  Rep.  541,  noie. 

Time  Held  Not  to  Be  of  the  Essence  of  Contract 
for  Municipal  Aid.  —  Kansas  City,  etc.,  R.  Co. 
v.  Alderman,  47  Mo.  349. 

6.  Jacks  v.  Helena,  41  Ark.  213.  See  also 
Macon  v.  East  Tennessee,  etc.,  R.  Co.,  S2  Ga. 
501. 

Statutory  Limitation. —  People  Granville, 
104  III.  2S5  (111.  Act  1S74). 

7.  - Thomas  v.  Morgan  County,  39  111.  496; 
Thomas  7'.  Morgan  County,  59  II!.  179;  Mor- 
gan County  v.  Thomas,  76  111.  120;  People  -•. 
Wavnesville.  SS  III.  469;  Satteilee  v.  Strider, 
31  W.  Va.  781. 

Term  "  Work  "  Not  Restricted  to  Earth- Work. 
—  Illinois  Midland  R.  Co.  v.  Barneit,  S5  111. 
313- 

8.  California  Northern  R.  Co.  v.  Butte 
Count v,  18  Cal.  671.  See  also  Barner  v. 
Bavle?-.  134  Ind.  600. 

Remedy  of  Taxpayer  to  Review  Decision  of  Board 
as  to  Amount  of  Work.  —  California  Northern  R. 
Co.  v.  Buite  County,  18  Cal.  671.. 
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provision  is  made  for  payment  to  the  company  of  a  certain  amount  for  each 
mile  of  railway  constructed,'  and  in  such  a  case  the  company  does  not  forfeit 
its  right  to  the  subsidy  by  a  purchase  and  adoption,  as  a  part  of  its  line,  of  a 
section  of  a  railroad  already  constructed  on  a  portion  of  the  route  on  which 
the  proposed  railroad  was  to  be  built.3 

(2)  Conditions  with  Regard  to  Location  of  Railway.  —  Where  the  donation 
or  subscription  is  conditioned  upon  the  construction  of  the  railway  so  as  to 
pass  a  certain  point,  compliance  with  this  condition  is  essential.3  Where, 
however,  the  general  direction  of  the  railway  is  fixed  merely  between  two 
points,  the  railway  need  not  run  in  an  air  line  between  such  points.4 

(3)  Condition  as  to  Completion  and  Operation  of  Railway.  —  Where  a  sub- 
scription to  the  stock  of  a  railway  company  is  upon  condition  that  the  railway 
be  completed  and  in  operation  by  a  certain  time,  the  condition  is  to  receive 
a  reasonable  construction  ;  5  and  to  constitute  a  performance  it  is  not  necessary 
that  the  railway  be  at  that  time  provided  with  all  the  facilities  for  operation 
furnished  by  an  established  railway.0  The  question  whether  the  railway  has 
been  completed  and  is  in  operation  is  a  question  of  fact  to  be  determined  by 
the  jury  from  the  evidence.7 

d.  Remedy  of  Municipality  to  Compel  Performance.  —  Agreements 
on  the  part  of  the  company  in  consideration  of  the  grant  of  municipal  aid  do 
not  create  any  charge  on  the  property  of  the  company  so  as  to  render  a  pur- 
chaser thereof  liable  to  perform  such  agreements,  but  he  takes  the  property 
free  from  all  such  liability;8  the  donee  company,  however,  remains  liable  to 
a  personal  action  for  breach  of  all  agreements  on  its  part,  both  express  and 
implied.9  Where  the  company  agrees  to  surrender  for  cancellation  bonds 
issued  to  it  in  payment  of  a  municipal  subscription,  on  its  failure  to  perform 
certain  conditions,  their  cancellation  will  be  enforced  in  equity;  1W  and  if  after 
bonds  are  delivered  in  payment  of  a  conditional  municipal  subscription  the 
company  refuses  to  perform  the  conditions,  the  municipality  may  rescind  the 

1.  Massachusetts,  etc.,  Constr.  Co.  v.  Chero-  over  that  space.  People  v.  Holden,  82  111.  93. 
kee  Tp.,  42  Fed.  Rep.  750;  Mercer  County  v.  See  also  Chicago,  etc.,  R.  Co.  v.  Makepeace, 
Provident  L.,  etc.,  Co.,  43  U.  S.  App.  21,  72  44  Kan.  676;  Missouri  Pac.  R.  Co.  v.  Tygard, 
Fed.  Rep.  623;  Nevada  Bank  v.  Steinmitz,  64  84  Mo.  263,  54  Am.  Rep.  97;  State  v.  Clark,  23 
Cal.  301;  State  v.  Lime,  23  Minn.  521;  Austin  Minn.  422.  Compare  Brown  v.  Dibble,  65 
v.  Gulf,  etc.,  R.  Co.,  45  Tex.  236;  Crogster  v.  Mich.  520;  People  j'.  Clayton,  88  III.  45. 
Bavfield  County,  99  Wis.  1.  Defective  Proceeding  to  Secure  Right  of  Way  — 

2.  Stockton,  etc.,  R.  Co.  v.  Stockton,  51  Cal.  Effect.  —  Manchester,  etc.,  R.  Co.  11.  Keene,  62 
32S.  N.  H.  81. 

3.  In  Virginia,  etc.,  R.  Co.  v.  Lyon  County,  6.  Adams  v.  Douglas  County,  McCahon  (Kan. 
6  Nev.  71,  the  railway  company  was  required  235,  1  Fed.  Cas.  No.  52;  Ogden  v.  Kirby,  79  III. 
to  construct  its  road  so  as  to  pass  a  point  not  555;  Southern  Kansas,  etc.,  R.  Co.  v.  Towner, 
more  than  twelve  hundred  feet  west  of  a  cer-  41  Kan.  72;  Hodgman  v.  St.  Paul,  etc.,  R. 
tain  mill.  As  constructed  the  road  did  not  Co.,  23  Minn.  153;  Manchester,  etc.,  R.  Co.  v. 
piss  within  twenty-four  hundred  feet  of  the  Keene,  62  N.  H.  81.  See  also  Brocaw  v.  Gib- 
mill,  and  it  was  held  that  the  condition  had  son  County,  73  Ind.  543.  Compare  Mem- 
not  been  complied  with.  phis,  etc.,   R.  Co.    v.    Thompson,    24  Kan. 

4.  Stockton,  etc.,  R.  Co.  v.  Stockton,  51  Cal.  170. 

328.  It  is  enough  that  the  road  is  in  operation 

5.  Provident  L.,  etc.,  Co.  v.  Mercer  County,  although  a  depot  is  not  erected  at  the  point 
170  U.  S.  593;  People  v.  Clayton,  SS  111.  45;  nor  a  station  agent  appointed  for  that  place. 
Cooper  v.    Sullivan   County,   65   Mo.    542;  Ogden  v.  Kirby,  79  111.  555. 

Townsend  v.  Lamb,  14  Neb.  324;  Coleman  v.  7.  Ogden  v.  Kirby,  79  111.  555. 

Broad  River  Tp.,  50  S.  Car.  321.  Evidence  to  Disprove  Equipment  and  Operation 

Estoppel  to   Deny  Completion  of  Railway. —  of  Railway. —  Hodgman  v.  St.  Paul,  etc.,  R. 

Lancaster  County  v.  Cheraw,  etc.,  R.  Co.,  28  Co.,  23  Minn.  153. 

S.  Car.  134.  8.  People  v.  Louisville,  etc.,  R.  Co.,  120  111. 

Use  of  Leased  Line.  —  Where  the  issuing  of  48;  Elizabethto  wn  v.  Chesapeake,  etc.,  R.  Co., 

bonds  is  by  the  vote  to  be  conditioned  upon  94  Ky.  377.    See  also  Wright  v.  Milwaukee, 

the  completion  of  the  road  to  a  certain  place,  etc.,  R.  Co.,  25  Wis.  46. 

the  condition  may  be  regarded  as  substantially  9.  Implied  Agreement  as  to  Continuous  Opera- 
performed  where  the  road  is  completed  to  tion  of  Road.  —  Hinckley  v.  Kettle  River  R. 
within  a  mile,  and  arrangements  are  made  Co.,  70  Minn.  105. 
with  an  intersecting  road  to  operate  trains  10.  Clark  y,  Rosedale,  70  Miss.  542. 
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subscription  and  demand  .a  cancellation  of  the  bonds.1  Where  municipal 
bonds  are  delivered  to  the  company  in  payment  of  a  conditional  subscription, 
and  the  company  executes  a  mortgage  to  the  municipality  to  indemnify  it 
against  liability  on  the  bonds  in  case  the  conditions  are  not  performed,  bona 
fide  holders  of  such  bonds  are  entitled,  in  case  of  such  nonperfoimance,  to  be 
subrogated  to  the  right  of  the  municipality  under  the  mortgage.2 

XIV.  Remedy  of  Taxpayers  in  Case  of  Unauthorized  Grants  of  Aid.  — 
The  general  rule  which  permits  taxpayers  to  maintain  suits  to  annul  illegal 
acts  of  municipal  officers  when  such  acts  will  increase  the  municipal  taxes,3 
permits  a  taxpayer  to  maintain  a  bill  in  equity  to  restrain  the  municipal 
officers  from  entering  into  unauthorized  contracts  and  issuing  bonds  in  aid  of 
railway  and  similar  companies,4  or,  if  the  contract  has  been  entered  into  and 
the  bonds  issued  to  the  company,  to  have  the  contract  set  aside  and  the  bonds 
delivered  up  to  be  canceled,5  and  to  enjoin  the  railway  company  from  nego- 
tiating the  bonds,6  and  to  enjoin  the  collection  of  a  tax  levied  7  or  the 
payment  of  bonds  illegally  issued  to  the  company.8 

1.  Lawrence  County  v.  North  Western  R.  Lea  (Tenn.)  121;  Redd  v.  Henry  County,  31 

Co.,  32  Pa.  St.  144;  Armstrong  County  j.  Brin-  Gratt.  (Va.)  695. 

ton,  47  Pa.  St.  367;  Lawrence  County's  Ap-  5.  Marshall  v.  Silliman,  61  111.  218;  New- 
peal,  67  Pa.  St.  87.  meyer  v.  Missouri,  etc.,  R.  Co.,  52  Mo.  81,  14 
The  municipality  must,  however,  provi  le  Am.  Rep.  394;  Sharpless  v.  Philadelphia,  21 
for  payment  of  the  bonds  so  disposed  of  by  Pa.  St.  147,  59  Am.  Dec.  759;  Met2ger  v. 
the  railway  company  before  the  rescission  of  Attica,  etc.,  R.  Co.,  79  N.  Y.  171;  Springport 
the  subscription.  Com.  v.  Allegheny  County,  v.  Teutonia  Saw  Bank,  84  N.  Y.  403;  Wallace 
32  Pa.  St.  218.  v.  Tipton  County  Ct.,  3  Shannon  Tenn.  Cas. 

2.  Washington,  etc.,  R.  Co.  v.  Cazenove,  83  542;  Bound  v.  Wisconsin  Cent.  R.  Co.,  45  Wis. 
Va.  744-  543- 

3.  See  the  title  Public  Officers.  6.  Marshall  v.  Silliman,  61  111.  218. 

4.  Campbell  v.  Paris,  etc.,  R.  Co.,  71  111.  7.  Marshall  v.  Silliman,  61  111.  218;  Ken- 
611;  Kentucky  Union  R.  Co.  v.  Bourbon  tucky  Union  R.  Co.  v.  Bourbon  County,  85 
County,  85  Ky.  98;  Winston  v.  Tennessee,  etc.,  Ky.  98. 

R.  Co.,  1  Baxt.  (Tenn.)  82;  Lynn  v.  Polk,  8  8.  Metzger  v.  Attica,  etc.,  R.  Co.,  79  N.Y.171. 

1122  Volume  XX. 


MUNICIPAL  CORPORATIONS. 


By  Archibald  R.  Watson. 

I.  Scope  of  Article,  1130. 

II.  Definition  and  Distinctions,  1130. 

1 .  In  General,  1 130. 

2.  As  Distinguished  from  Quasi- Municipal  Corporations,  1130. 

3.  As  Distinguished  from  Private  Corporations,  1131. 

III.  General  Nature  of  Municipal  Corporations,  1 131. 

IV.  Creation  and  Organization,  1132. 

1.  In  General,  1132. 

2.  Essential  Requisites  —  Territory  and  Population,  1132. 

3.  Creation  by  Special  Act,  1133. 

a.  In  General,  1133. 

b.  Creation  by  Implication,  1133. 

4.  General  Incorporation  Acts,  1134. 

5.  Delegation  of  Creative  Power,  1134. 

6.  Existence  by  Prescription,  1135. 

7.  De  Facto  Corporations,  1135. 

8.  TTtw  Corporate  Existence  Shown,  1136. 

V.  Municipal  Charters,  i  i  36. 

1.  General,  1136. 

2.  Municipal  Charter  Not  a  Contract,  1136. 

3.  Acceptance  of  Charter,  1136. 

a.  7;z  General,  1136. 

Consent  of  Incorporators,  1137. 

4.  Co7iflict  Between  Charter  and  General  Laws,  1138. 

a.  Conflict  Between  Charter  and  Statute,  1138. 

^.  Conflict  Between  Charter  and  State  Constitution,  1 1 30. 

5.  Amendment  and  Repeal,  1139. 

VI.  Powers  and  Duties  of  Municipal  Corporations,  i  i  39. 

1.  In  General,  1139. 

2.  TW  Classes  of  Powers  and  Rights,  1139. 

3.  Delegated  Governmental  or  Legislative  Pcnvers,  1139. 

4.  Express  and  Implied  Powers,  1139. 

5.  Powers  by  Usage,  Custom,  or  Prescription,  1140. 

6.  Construction  of  Powers,  1140. 

7.  Whether  Powers  or  Duties  Mandatory,  Permissive,  or  Discretionary, 

1 141. 

8.  Exercise  of  Powers,  1142. 

a.       General,  1142. 

^.  Municipal  and  Extra- Municipal  Pcnvers,  1142. 

^.  Effect  of  Failure  to  Execute  Power  in  Manner  Prescribed,  1142. 

9.  Presumed  Knoivledge  of  Powers,  1142. 

10.  Divestiture  of  Governmental  Functions,  1142. 

11.  Miscellaneous  Pcnvers,  1143. 

a.   TV  TTVw  Name  and  Seal,  1143. 
Power  to  Contract,  1143. 

(1)  7.7  General,  1143. 

(2)  Power  to  Borrow  Money  or  Incur  Debt,  1143. 

(3)  Subscription  to  Stock  in  Private  Corporation,  1144. 

(4)  Waiver  of  Forfei-tures  —  Remission  of  Penalties,  1 145. 
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c.  Power  to  Sue  and  Be  Sued,  i  [45. 

d.  By-Laws,  Ordinances,  etc.,  11 45. 

e.  Officers  —  Amotion  of ,  etc.,  1145. 

f.  Celebrations  and  Entertainments,  1 145. 

g.  Gifts,  Donations,  Bounties,  1146. 

Grant  of  Franchises,  Monopolies,  Exclusive  Privileges,  1146. 

i.  Arbitration  —  Compromise,  1146. 

j.  Police  Power,  1147. 

k.  Fire  Departments  —  Fire  Limits,  etc.,  1147. 

/.  Hospitals,  Pest  LLouses,  Almshouses,  etc.,  1147. 

m.  Illumination  —  Supplying  Light  to  Lnhabitants,  1147. 
Water  Supply,  1147. 

o.  Markets,  1 1 48. 

p.  Streets  and  Sidewalks,  1148. 

q.  Eminent  Domain,  1148. 

r.  Taxation,  1148. 

VII.  Territorial  Limits  and  Subdivisions,  i  148. 

1.  ///  General,  1148. 

2.  Territorial  Limits  of  Municipal  Powers,  1148. 

3.  Water  Boundaries,  1149. 

4.  Power  to  Fix  Boundaries,  1149. 

5.  Nature  of  Territory  Included,  1149. 

6.  Two  Cities  in  Same  Territory,  1150. 

7.  Change  of  Boundaries,  1150. 

tf.  /;/  General,  11 50. 

Change  by  Corporate  Authorities,  1151. 

c.  Consent  of  Inhabitants,  1 1 5 1 . 

d.  Effect  of  Change  of  Boundaries  on  Property,  Debts,  Ordinances, 

etc.,  1 152. 

8.  Extension  of  Limits  —  Annexation  of  Territory,  1152. 

a.  In  General,  1152. 

b.  Rule  under  General  Municipal  Incorporation  Acts,  1153. 

(1)  ///  General,  1153. 

(2)  Property  Subdivided  into  Blocks  and  Lots,  1153. 

(3)  Adjacent  or  Contiguous  Territory,  1154. 

(4)  Compliance  with  Statute  Requirements,  1154. 

c.  LI  legal  Annexation,  1154. 

(1)  In  General,  H54. 

(2)  Collateral  Attack  of  Annexation  Proceedings,  1155. 

9.  Reduction  of  Boundaries  —  Excision  of  Territory,  1155. 

10.  Local  Subdivisions —  Wards,  Precincts,  Districts,  etc.,  1155. 

VIII.  Municipal  Contracts,  1156. 

1.  Generally,  1 156. 

2.  Corporations  De  Facto,  1156. 

3.  Mere  Voluntary  Associations,  1156. 

4.  What  Constitutes  Municipal  Contract,  1156. 

5.  Incidents  of  Municipal  Contracts,  1156. 

<z.  ///  General,  1156. 
/>.  Assignability,  1157. 

6.  Express  and  Implied  Contracts,  1157. 

a.       General,  1157. 

^.   When  Contract  Implied  and  When  Not,  1157. 

( 1 )  /«  General,  1 1 5  7 . 

(2)  Where  Charter  Prescribes  Formalities,  1157. 

(3)  Contract  Not  Implied  Where  Express  Contract  Unauthor' 

ized,  1 158. 

(4)  Money  Received  through  Illegality  or  Mistake,  1158. 

7.  Contracts  to  Influence  Legislation,  1159. 

8.  Contracts  Abridging  or  Restricting  Municipal  Powers,  1159. 
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9.  Contracts  with  Reference  to  Public  Duties,  1159. 

10.  Contracts  with  Attorneys,  1159. 

a.  In  General,  1159. 

b.  Defense  of  Municipal  Officers,  1160. 

11.  Contracts  of  Guaranty  and  Suretyship,  1160. 

12.  Formal  Requisites,  1161. 

a.  Where  No  Mode  Prescribed,  1161. 

( 1 )  ///  General,  1 1 6 1 . 

(2)  Name  and  Seal,  1161. 

b.  Where  Mode  Prescribed,  1162. 

(1)  In  General,  1162. 

(2)  Rule  in  Executory  Contracts,  1163. 

(3)  Rule  in  Executed  Contracts,  1163. 

Ci)  Doctrine  that  City  Bound,  1163. 
aa.  In  General,  1163. 

bb.  Liability  on  Quantum  Meruit  or  Valebat,  1 163. 
(b)  Doctrine  that  City  Not  Liable,  1164. 

(4)  When  Writing  Required,  1164. 

c.  Annulling,  Changing,  or  Modifying,  1164. 

13.  Provision  for  Letting  on  Bids,  1165. 

a.  Ln  General,  1165. 

b.  To  What  Contracts  Applicable,  1166. 

(1)  Ln  General,  1166. 

(2)  Patented  Articles — Monopolies,  1166. 
<r.  Advertisement  for  Bids,  1 167. 

(1)  7/2  General,  1 167. 

(2)  Readvertiscment,  1167. 
</.  Submission  of  Bids,  1167. 

(1)  ///  General,  1 167. 

(2)  i?<5w/  1?/-  Security  for  Performance,  n  68. 
1?.  Withdrawing  Bids,  1168. 

Opening  Bids,  1 1 68. 

Acceptance  or  Rejection  of  Bids,  1169. 

(1)  Rejection  of  All  Bids,  1169. 

(2)  Contract  Awarded  Must  Correspond  with  Advertisement, 

1 1 69. 

(3)  Rule  as  to  Discretion,  1169. 

(tf)       General,  1169. 
(/;)  Circumstances  to  Be  Considered,  1170. 
(V)  Quality  and  Value  of  Work  —  Skill  of  Bidder,  11 70. 
Illegal  Acceptance  or  Rejection,  11 70. 
/.  Effect  of  Acceptance —  When  Contract  Arises,  1170. 
7'.  Fraud  and  Collusion,  1171. 

14.  Construction  of  Municipal  Contracts,  1171. 

15.  Presumption  of  Legality,  1171. 

16.  Limitation  of  Indebtedness,  1171. 

///  General,  1 1 7  1. 

Adoption  of  Constitution  —  Effect  on  Existing  Charters,  1171. 

Effect  of  Subsequent  Statute  on  Prior  Limitation,  1171. 
</.   Where  Contract  Valid  When  Made,  1171. 
<\  May  Not  Contract  Beyond  Limit  Prescribed,  1172. 

(1)  General,  1172. 

(2)  Exception  —  Contracts  with  Attorneys,  11 73. 

(3)  Debts  Partly  Within  Limit,  11 73. 

(4)  Damages  for  Breach  of  Contract,  1173. 
y.  Liabilities  Ex  Delicto,  1173. 

^.  Limitation  to  Fixed  Sum,  1173. 

^.  Limitation  to  Annual  Revenue,  1173. 

(1)  ///  General,  11 73. 

(2)  Anticipation  of  Revenues,  1174. 
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i.  Requirement -for  Previous  Appropriation,  1174. 
/.  Prohibition  of  Indebtedness  unless  Provision  M ade  for  Payment, 
H.74- 

k.  Limitation  to  Prescribed  Per  Centum  of  Value  of  Taxable  Prop- 
erty, 1 1 75. 

(1)  In  General,  1175. 

(2)  Valuation  of  Property  —  How  Determined,  1175. 
/.  What  Constitutes  Indebtedness,  1175. 

( 1 )  In  General,  1 1 7  5 . 

(2)  Where  Provision  Made  for  Payment,  1176. 

(3)  Options,  1 1 76. 

(4)  Change  of  Investment,  11 76. 

(5)  Funding  Existing  Debts,  n-j6. 

(6)  Liability  Limited  to  Special  Fund,  1176. 

(7)  Debts  for  Current   Expenses  Payable  Out  of  Current 

Revenues,  11 76. 

(8)  Debts  Due  in  Put  tiro,  1 1 7  7 . 

(9)  Debts  Payable  on  Contingency,  11 77. 
m.  Computation  of  Indebtedness,  1177. 

( 1 )  Cash  on  Hand,  1 1 7  7 . 

(2)  Uncollected  Taxes,  1177. 

(3)  Invalid  Obligations,  n 78. 

(4)  Aggregating  Payments,  n 78. 

(5)  Miscellaneous  Matters,  1178. 

17.  Contracts  with  Officials,  1178. 

a.  In  General,  1178. 

b.  What  Constitutes  "Interest"  in  Contract,  11 79. 

c.  Recovery  on  Quantum  Meruit  —  Ratification,  1179. 

18.  Ultra  Vires  Contracts,  1180. 

19.  Ratification,  1180. 

a.  In  General,  11 80. 

b.  What  Constitutes  Ratification,  1181. 

c.  Contracts  Beyond  Corporate  Powers,  1181. 
</.  Mode  of  Ratification, 

e.  Effect  of  Ratification,  1182. 

20.  Estoppel,  1 182. 

<z.  Estoppel  of  Corporation,  1182. 

(1)  General,  1182. 

(2)  Unauthorized  Acts  of  Officers  and  Agents,  1183. 
£   Estoppel  of  Persons  Dealing  with  Corporation,  1183. 

21.  Presumption  of  Knowledge  of  Limitations  on  Municipal  Powers,  1 183. 

IX.  Municipal  Property,  1184. 

1 .  General,  1 1 84. 

2.  Acquisition,  1184. 

<z.        General,  11 84. 

^.  Manner  of  Acquisition,  1185. 

Power  to  Take  as  Trustee*  1186. 
</.  Conveyance  on  Condition  or  Limitation,  1187. 
^.  Property  Beyond  Corporate  Limits,  11 87. 

Part  Ownership,  1 187. 

3.  Ownership  and  Control,  11 87. 

4.  Disposition,  1188. 

a.  /;/  General,  1 188. 

^.  Property  Held  in  Trust  for  the  Public,  1188. 

Diversion  to  Private  Uses,  1188. 
^.  Manner  of  Disposition,  1189. 
^.  .Stf/^  0//  1 1 89. 

Potver  to  Mortgage,  11 89. 
£\  Presumption  of  Regularity,  1189. 
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CIPAL SECURITIES,  post;  NUISANCES;  OCCUPATION,  BUSI- 
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MUNICIPAL  CORPORATIONS.  Definition  and  Distinction*. 


1.  SCOPE  OF  Article.  —  The.  present  article  will  be  confined  to  a  considera- 
tion of  the  subject  of  municipal  corporations  proper.  It  should  be  borne  in 
mind  throughout  that  the  law  of  municipal  corporations  is  almost  exclusively 
of  statutory  creation.  No  attempt  will  be  made  to  consider  separately  the 
statutes  of  each  state,  but  only  the  characteristics  of  such  statutes  as  are  sus- 
ceptible of  general  classification.  The  reader  should  first  consult  the  local 
statutes  on  any  question  arising. 

II.  Definition  and  Distinctions  —  1.  In  General.  —  A  municipal  corpora- 
tion is  an  incorporated  institution  for  the  purposes  of  local  government.1 

2.  As  Distinguished  from  Quasi-Municipal  Corporations.  —  The  distinction 
between  municipal  corporations  proper  and  ^«aj?'-municipal  corporations  lies 
in  the  dual  nature  of  the  former,  possessing,  as  will  be  more  fully  seen 
hereinafter,  both  public  and  private  functions.2  <27/<?-"'-municipal  corpora- 
tions exercise,  as  a  rule,  no  powers  of  a  private  character.3  Of  this 
nature  are  generally  held  school  districts,4   towns  or  townships,5  counties, 


1.  See  East  Tennessee  University  v.  Knox- 
ville,  6  Baxt.  (Tenn.)  166. 

Bouvier's  Definition. — A  public  corporation 
created  by  the  government  for  political  pur- 
poses, and  having  subordinate  and  local  pow- 
ers of  legislation.    Bouvier's  Law  Diet. 

Various  Definitions.  —  For  other  definitions  of 
municipal  corporations,  see  the  following 
cases: 

England.  —  Cuddon  v.  Eastwick,  I  Salk.  143. 
United  States.  —  Nashville  s.  Ray,  19  Wall. 
(U.  S.)  468. 

Alabama.  —  Askevr  v.  Hale  County,  54  Ala. 
639,  25  Am.  Rep.  730. 

California.  —  Pixlev  v.  Western  Pac.  R.  Co., 
33  Cal.  186,  91  Am.  Dec.  623;  Holland  v.  San 
Francisco,  7  Cal.  361. 

Dakota. — Treadway  v.  Schnauber,  1  Dak. 
236. 

Illinois.  —  Wetherell  v.  Devine,  116  111.  631. 
Indiana. — Vaughtman  v.  Waterloo,  14  Ind. 
App.  649. 

Iowa.  —  Winspear  v.  District  Tp.,  37  Iowa 
542. 

Louisiana.  —  New  Orleans,  etc.,  R.  Co.  v. 
New  Orleans,  26  La.  Ann.  478. 

Michigan.  —  People  v.  Hurlbut,  24  Mich.  44, 
9  Am.  Rep.  103. 

Missouri.  —  State  v.  Leffingwell,  54  Mo.  458. 

New  York.  —  People  v.  Morris,  13  Wend.  (N. 
Y.);  325;  Brinckerhoff  v.  Board  of  Education, 
(C.  PI.  Gen.  T.)  37  How.  Pr.  (N.  Y.)  499. 

Ohio.  —  Finch  v.  Board  of  Education,  30 
Ohio  St.  37,  27  Am.  Rep.  414. 

Pennsylvania.  —  Williamsport  v.  Com.,  84 
Pa.  St.  487,  24  Am.  Rep.  208;  Philadelphia  v. 
Fox,  64  Pa.  St.  169. 

West  Virginia.  —  Richards  v.  Clarksburg, 
30  W.  Va.  491. 

Political  —  Municipal  —  Public.  —  That  such 
terms  may  be  used  interchangeably  with 
reference  to  municipal  corporations,  see  Curry 
v.  District  Tp.,  62  Iowa  102. 

2.  Soper  v.  Henry  County,  26  Iowa  264; 
Beach  v.  Leahy,  11  Kan.  23;  Eikenberry  v. 
Bazaar  Tp.,  22  Kan.  561,  31  Am.  Rep.  198; 
Marion  County  v.  Riggs,  24  Kan.  257;  Riddle 
v.  Merrimack  River  Locks,  etc.,  7  Mass.  169,  5 
Am.  Dec.  35,  note;  Hamilton  County  v. 
Mighels,  7  Ohio  St.  109.  And  see  the  succeed- 
ing section,  General  Nature  of  Municipal 
Corporations. 


Rule  by  Statute.  —  The  mere  fact  that  a  quasi 
corporation  is  declared  ty  statute  to  be  a  body 
corporate  is  not  sufficient  to  invest  it  with  the 
powers  and  liabilities  of  municipal  corpora- 
tions proper.  Beach  v.  Leahy,  n  Kan.  23. 
See  also  Slate  v.  Douglas  County,  47  Neb.  428. 

3.  Askew  v.  Hale  County,  54  Ala.  639,  2s 
Am.  Rep.  730;  Ward  v.  Hattfotd  County,  12 
Conn.  406;  State  v.  Leffingwell,  54  Mo.  458; 
Hamilton  County  v.  Mighels,  7  Ohio  St.  109, 
Boalt  v,  Williams  County,  18  Ohio  16;  Cincin- 
nati, etc.,  R.  Co.  v.  Clinton  County,  1  Ohio  St. 
89. 

4.  Beach  v.  Leahy,  n  Kan.  23;  Fourth  School 
Dist.  v.  Wood,  13  Mass.  193;  Harris  v.  School 
Dist.  No.  10,  28  N.  H.  61. 

But  in  Iowa  a  school  district  township  has 
been  held  a  municipal  coiporalion  within  the 
meaning  of  article  2,  section  3,  of  the  constitu- 
tion of  that  state,  inhibiting  such  corporations 
from  incurring  indebtedness  to  an  amount  ex- 
ceeding five  per  cent,  on  the  taxable  property 
of  the  corporation.  Winspear  v.  District  Tp., 
37  Iowa  542;  Curry  v.  District  Tp.,  62  Iowa 
102.  See  also  School  Dist.  No.  11  v. 
Williams,  3S  Ark.  454.  And  see  further  in 
this  connection  the  title  Schools. 

5.  Towns.  ■ —  The  term  "  municipal  corpora- 
tions" in  the  constitution  of  Wisconsin  has 
been  held  nol  to  include  towns  as  existing 
in  that  slate.  Eaton  v.  Manitowoc  County,  44 
Wis.  489;  Norton  v.  Peck,  3  Wis.  714:  Watei- 
lown  v.  Cady,  20  Wis.  501;  Ciane  v.  Fond  du 
Lac,  16  Wis.  196.  See  further  in  this  connec- 
tion the  title  Towns  and  Townships. 

Relation  Between  Village  and  Town.  —  A  town 
has  no  right  of  recovery  against  a  village 
organized  under  Rev.  Stat.  Wis.,  c.  40,  situated 
in  such  town,  for  any  proportion  of  the  assess- 
ment, election,  or  town-meeting  expenses  of 
thetoivn.    Plainf.eld  v.  Plainfield,  67  Wis.  526. 

But  the  Word  "  Town  "  as  used  in  a  constitu- 
tional provisiDn  referring  to  "  towns  and  coun- 
ties" (Van  Riper  v.  Parsons,  -|0  N.J.  L.  1),  or 
in  a  statute  making  provision  with  reference 
to  any  "  incorporated  city  or  town  "  (Stout  v. 
Glen  Ridge,  59  N.  J.  L.  201),  may  be  used  in 
such  a  sense  as  to  indicate  municipal  corpora- 
tions proper. 

The  Towns  in  the  New  England  States  differ 
from  municipal  corporations  proper.  They  are 
territorial  corporations,  into  which    the  state 
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etc.,1  which  will  be  found  fully  discussed  under  appropriate  titles  (  1  i  where.2 
3.  As  Distinguished  from  Private  Corporations.  —  Municipal  corporations 
may  be  generally  distinguished  from  private  corporations,  in  the  possession 
by  the  former  and  the  lack  by  the  latter  of  public  or  governmental  functions.3 
III.  General  Nature  of  Municipal  Corporations  —  In  tin  I  rnited  Slates, 
at  least,  the  institution  of  municipal  corporations  is  based  upon  the  idea  of 
local  self-government  by  popular  representation.4  Municipal  corporations 
are  of  a  twofold  character;  the  one  public  as  regards  the  state  at  large  in  so  far 
as  they  are  its  agents  in  government;  the  other  private  in  so  far  as  they  are  to 
provide  local  necessities  and  conveniences  for  their  own  communities.''5  And 
the  fact  that  the  legislature  has  blended  the  public  and  private  functions  of 
a  municipal  corporation  in  one  grant  of  power  does  not  destroy  the  clear  and 
well-settled  distinction  between  them.6  In  its  governmental  character  the 
corporation  is  made  by  the  state  a  local  depository  of  certain  limited  and  pre- 
scribed political  powers,  to  be  exercised  for  the  public  good  of  the  state.7 
In  its  proprietary  character  the  theory  is  that  the  powers  are  not  conferred 
chiefly  from  considerations  connected  with  the  government  of  the  state  at  large, 
but  for  the  private  advantage  of  the  compact  community  which  is  incorporated 
as  a  distinct  legal  personality  or  corporate  individual.**    With  reference  to  the 


is  divided  by  the  legislature  for  political  pur- 
poses and  the  convenient  administration  of 
the  government.  They  are  merely  quasi- 
manicipal  corporations.  Bloomfield  v.  Char- 
ter Oak  Bank,  121  U.  S.  121. 

1.  See  the  title  Counties,  vol.  7,  p.  898. 
Bat  that  the  Term  "  Municipal  Corporation  "  Is 

Sometimes  Made  to  Include  Counties,  see  Iowa 
R.  Land  Co.  1.  Carroll  County,  39  Iowa  151; 
Dowlan  v.  Sibley,  36  Minn.  430. 

Rule  under  Particular  Statute.  —  Under  a  stat- 
ute imposing  liability  on  counties,  a  city  em- 
bracing the  area  of  the  county  and  to  which 
the  financial  liabilities  of  the  county  have  been 
transferred  may  be  held  liable.  Philadelphia 
v.  Com.,  .52  Pa.  St.  451. 

2.  A  "  Taxing  District"  as  created  by  the  leg- 
islature of  Tennessee  is  not  a  municipal  cor- 
poration proper.  Williams  v.  Taxing  Dist.,  16 
Lei  (Tenn.)  531. 

3.  Construction  of  Constitutional  Terms.  —  It 
has  been  held  that  the  weighi  of  authority  is 
10  construe  words  in  a  constitution  relating  to 
corporations  generally,  such  as  "  corporate 
po.vers,"  "  body  politic  or  corporate,"  and 
"  charters  of  incorporation,"  as  applying 
equally  to  public  and  private  corporations. 
Lu;hrman  v.  Taxing  Dist.,  2  Lea  (Tenn.)  425, 
citing  Purdy  v.  People,  4  Hill  (N.  Y.)  384,  over- 
ruling People  v.  Purdy,  2  Hill  (NT.  Y.)  31;  At- 
kinson v.  Marietta,  etc.,  R.  Co.,  15  Ohio  St. 
31;  State  v.  Cincinnati,  20  Ohio  St.  18;  Atchi- 
son v.  Bartholow,  4  Kan.  124;  Morristown  v. 
Shelton,  i  Head  (Tenn.)  24.  But  it  has  been 
held,  on  th;  other  hand,  lhat  a  constitutional 
provision  that  "  no  corporation  shall  lease  or 
alienate  any  franchise  so  as  to  relieve  the 
franchise  or  property  held  thereunder  from  the 
liabilities  of  the  lessor  or  grantor,  lessee  or 
grantee,  contracted  or  incurred  in  the  opera- 
lion,  use,  or  enjoyment  of  such  franchise  orany 
of  its  privileges, "  applies  only  to  private  cor- 
porations. Carrollton  Furniture  Mfg.  Co.  v. 
Carrollton,  (Kv.  1898)47  S  W.  Rep.  439. 

"Domestic  Corporation."  —  Under  a  slatute 
providing  tor  judgments  on  default  in  actions 
against  "  foreign  and  domestic  corporations  " 


the  term  "domestic  corporation"  has  been 
held  to  include  municipalities.  Moran  v.  Long 
Island  City,  101  N.  Y.  439. 

4.  Luehrman  v.  Taxing  Dist.,  2  Lea  (Tenn.) 
425.  " 

Difference  Between  Municipal  Corporations  in 
the  United  States  and  England.  —  See  Mt.  Pleas- 
ant v.  Beck  with,  100  U.  S.  514. 

5.  Twofold  Character —  United  States. — Hart 
v.  Bridgeport,  13  Blatchf.  (U.  S.)  289. 

Indiana.  —  State  v.  Denny,  118  Ind.  449; 
Laurel  v.  Blue,  1  Ind.  App.  128;  Vaughtman 
v.  Waterloo,  14  Ind.  App.  649. 

Kansas.  —  Wellington  v.  Wellington  Tp.,  46 
Kan.  213. 

Louisiana.  —  Herbert  v.  Benson,  2  La.  Ann. 
770;  Police  Jury  v.  Shreveport,  5  La.  Ann.  664; 
New  Orleans,  etc.,  R.  Co.  v.  New  Orleans,  26 
La.  Ann.  478;  Parker  v.  Scogin,  11  La.  Ann. 
629. 

Maine.  —  Small  v.  Danville,  51  Me.  359. 

Michigan.  —  People  v.  Hurlbut,  24  Mich.  44, 
9  Am.  Rep.  103;  Park  Com'rs  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202. 

Montana.  —  Davenport  v.  Kleinschmidt,  6 
Mont.  502. 

Neiv  York.  —  Brick  Presb.  Church  v.  New 
York,  5  Cow.  (N.  Y.)  540. 

Ohio.  —  Western  College  of  Homeopathic 
Medicine  v.  Cleveland,  12  Ohio  St.  375. 

Pennsylvania.  —  Lehigh  Water  Co.'s  Appeal, 
102  Pa.  St.  515;  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  175,  72  Am.  Dec.  730. 

Vermont.  — Atkins  v.  Randolph,  31  Vt.  226. 

6.  Park  Com'rs  v.  Detroit,  28  Mich.  22S,  15 
Am.  Rep.  202. 

7.  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  524; 
Broughton  v.  Pensacola.  93  U.  S.  266;  Touch- 
ard  v.  Touchard,  5  Cal.  306;  Wellington  v. 
Wellington  Tp.,  46  Kan.  213;  Park  Com'rs  v. 
Detroit,  28  Mich.  228,  15  Am.  Rep.  202. 

8.  San  Francisco  Gas  Co.  v.  San  Francisco, 
9  Cal.  453;  Wellington  v.  Wellington  Tp.,  46 
Kan.  213;  Park  Com'rs  v.  Detroit,  2S  Mich. 
228,  15  Am.  Rep.  202;  Cincinnati  v.  Cameron, 
33  Ohio  St.  336;  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  183,  72  Am.  Dec.  730. 
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former  class  of  powers,  the  .municipality  represents  the  general  government, 
and  its  rights  and  responsibilities  are  determined  accordingly.  As  to  the 
latter  class,  the  corporation's  rights  and  liabilities  are  governed  by  the  same 
rules  which  control  those  of  private  corporations  or  individuals.1 

IV.  Creation  and  Organization  —  1.  In  General.  —  The  creation  of 
municipal  corporations  has  been  said  to  be  an  attribute  of  that  sovereignty 
which  regulates  the  affairs  of  the  people  and  carries  on  their  government.2 
In  the  United  States  such  corporations  are  created  either  directly  or  indirectly 
by  the  legislative  branch  of  the  several  state  governments.3  In  England 
municipal  corporations  may  be  created  by  parliament  or  royal  charter.4  In 
Canada  this  power  is  usually  exercised  by  the  provincial  legislatures,  but 
doubtless  the  crown  could  also  charter  a  municipal  corporation,  on  the  ground 
that  the  royal  prerogatives  extend  to  the  colonies.5 

2.  Essential  Requisites  —  Territory  and  Population.  —  It  may  be  stated  in  a 
general  way  that  there  are  two  essentials  to  the  constitution  of  a  municipal 
corporation  —  territory  and  population.6 

Requisite  Area  and  Population.  —  Under  the  general  incorporation  laws  now 
existing  in  most  of  the  United  States,  the  requisite  area  and  minimum  num- 
ber of  inhabitants  are  usually  prescribed.7 

Right  to  Trial  by  Jury.  —  The  general  rule  is        Creation  by  Territorial  Legislatures.  —  Munici- 


believed  to  be  that  a  municipal  corporation 
has  the  same  constitutional  right  to  trial  by 
jury  as  has  a  natural  person.  Kelsh  v.  Dyers- 
ville,  68  Iowa  137;  Baldwin  v.  New  York,  42 
Barb.  (N.  Y.)  549;  Plimpton  v.  Somerset,  33 
Vt.  283. 

But  to  the  effect  that  municipal  corporations 
being  creatures  of  legislation  have  no  consti- 
tutional guaranty  of  trial  by  jury,  and  such 
trial  may  be  denied  them,  see  Dunmore's  Ap- 
peal, 52  Pa.  St.  374- 

1.  England.  —  Philips  v.  Bury,  I  Ld.  Raym. 
8,  2  T.  R.  352;  Moodalay  v.  Morton,  1  Bro. 
C.  C.  469;  Thursfield  v.  Jones,  T.  Jones  187; 
Rex  v.  Gardner,  1  Cowp.  79;  Lynn  v.  Tur- 
ner, 1  Cowp.  87;  Henly  v.  Lyme,  5  Bing. 
91,  15  E.  C.  L.  376,  1  Bing.  N.  Cas.  222,  27  E. 
C.  L.  366. 

United  States.  —  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  (U.  S.)  668;  Allen  v.  McKeen, 
1  Sumn.  (U.  S.)  297;  U.  S.  Bank  v.  Planters' 
Bank,  9  Wheat.  (U.  S.)907;  Clark  v.  Washing- 
ton, 12  Wheat.  (U.  S.)  40. 

California.  —  Touchard  v.  Touchard,  5  Cal. 
306. 

New  York.  —  People  v.  Morris,  13  Wend.  (N. 
YO331;  Bailey  v.  New  York,  3  Hill  (N.  Y.)  531, 
38  Am.  Dec.  669. 

Ohio.  —  Cincinnati  v.  Cameron,  33  Ohio  St. 
336. 

2.  Wade  v.  Richmond,  18  Gratt.  (Va.)  5S3. 
And  see  Brennan  v.  Weatherford,  53  Tex.  330, 
37  Am.  Rep.  758. 

3.  Atchison  v.  Bartholow,  4  Kan.  124;  Hope 
v.  Deaderick,  8  Humph.  (Tenn.)  1,  47  Am. 
Dec.  597;  State  v.  Dunson,  71  Tex.  65. 

Constitutional  Authority.  —  The  power  to 
create  municipal  corporations  is  usually  ex- 
pressly conferred  on  the  legislature  by  the 
state  constitution.  But  even  though  the  con- 
stitution of  a  state  should  be  silent  with  re- 
spect to  municipal  corporations,  it  is  believed 
that  the  legislature  would  have  the  power  to 
create  them.  People  v.  Lynch,  51  Cal.  15,  21 
Am.  Rep.  677;  Nichol  v.  Nashville,  9  Humph. 
(Tenn.)  252;  Hope  v.  Deaderick,  8  Humph. 
(Tenn.)  1,  47  Am.  Dec.  597. 
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pal  corporations  being  necessary  for  the  good 
government  of  compact  communities,  it  has 
been  held  that  the  creation  of  such  institutions 
by  the  territorial  legislatures  was  embraced 
within  the  "  rightful  subject  of  legislation  " 
clause  of  the  organic  acts  of  the  teiritories  sub- 
ject to  the  United  Slates.  Deitz  v.  Central,  ; 
Colo.  323;  Slate  v.  Young,  3  Kan.  445;  Burnes 
v.  Atchison,  2  Kan.  454.  And  see  Atchison  v. 
Bartholow,  4  Kan.  142. 

Chartered  by  the  Crown  of  England.  —  Munici- 
pal corporations  still  existent  in  the  United 
States  which  were  chartered  by  the  crown  of 
England  and  confirmed  at  the  Revolution  stand 
on  the  same  footing  with  similar  corporations 
created  by  the  legislatures  of  the  states. 
Darlington  v.  New  York,  31  N.  Y.  164,  88  Am. 
Dec.  248. 

An  Unincorporated  Settlement  cannot  by  its 
own  acts  alone  become  entitled  to  the  rights 
and  privileges  of  a  municipal  corporation  or 
subject  itself  to  liabilities  therefor.  New  Bos- 
ton v.  Dunbarton,  12  N.  H.  409;  McManning  v. 
Farrar,  46  Mo.  376;  Buford  v.  State,  72  Tex. 
182;  State  v.  Dunson,  71  Tex.  65. 

4.  Reg.  v.  Aberavon,  13  W.  R.  90,  n  L.  T. 
N.  S.  417;  Rutter  v.  Chapman,  8  M.  &  W.  1; 
Reg.  v.  Boucher,  2  Gale  &  D.  737,  3  Q.  B. 
641,  43  E.  C.  L.  904,  6  Jur.  851;  Sh  urn  way  -■. 
Bennett,  29  Mich.  455,  18  Am.  Rep.  107. 

5.  See  the  title  Dominion  of  Canada,  vol. 
10,  p.  42. 

6.  Galesburg  v.  Hawkinson,  75  111.  156; 
Shumway  v.  Bennett,  29  Mich.  451,  iS  Am. 
Rep.  107. 

The  Identity  of  an  Existing  Municipal  Corpora- 
tion is  not  destroyed  by  an  enlargement  of  its 
area  or  the  increase  in  the  number  of  its  cor- 
porators. Girard  v.  Philadelphia,  7  Wall.  (U. 
S.)  1.  See  further  in  this  connection,  infra. 
this  title.  Territorial  Limits  and  Subdivisions. 

7.  See  the  general  incorporation  acts  in  the 
several  states. 

Required  Number  of  Inhabitants.  —  See  Poor  v. 
People,  142  111.  309;  Kamp  v.  People,  141  111. 
9,  33  Am.  St.  Rep.  270. 

Who  Is  Resident  Within  Statute.  —  See  State 
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The  Members  of  a  Municipal  Corporation  generally  consist  of  all  the  bona  fide  resi- 
dents within  its  limits,1  each  individual,  possessing  the  requisite  qualifica- 
tions, being  entitled  to  a  vote  in  its  proceedings. *  The  inhabitants  of  a 
municipal  corporation  and  not  the  officers  or  common  council  constitute  the 
corporate  body.3  But  there  is  no  legal  identity  between  a  municipal  cor- 
poration and  the  individual  members  thereof.*  And  a  municipal  corporation 
composed  of  persons  residing  in  a  certain  village  is  separate  and  distinct 
from  the  village  itself,  considered  in  its  merely  physical  aspects. 5 

3.  Creation  by  Special  Act — a.  In  GENERAL.  —  Up  to  a  comparatively 
recent  period,  municipal  corporations  in  the  United  States  owed  their 
existence  to  special  acts  of  incorporation  in  each  case.4'  And  there  is  no 
doubt  of  the  legislative  power  so  to  create  them  in  the  absence  of  constitu- 
tional restriction.7  Municipal  corporations  are  still  created  in  this  manner  in 
some  states,8  but  in  others  constitutions  have  been  adopted  containing  pro- 
hibitions against  special  acts  for  the  purpose.9 

b.  Creation  by  Implication.  —  If  powers  and  privileges  are  conferred 
upon  the  inhabitants  of  a  particular  district  which  cannot  be  enjoyed  or  exer- 
cised without  acting  in  a  corporate  capacity,  an  incorporation  to  such  extent 
will  result  by  implication.10  And  so  also,  it  has  been  held,  where  corporate 
capacity  is  necessary  to  the  enforcement  of  a  liability  validly  incurred,  it  may 
be  implied.11 


v.  Mote,  48  Neb.  683.  See  further  in  this  con- 
nection the  title  Domicil,  vol.  10,  p.  6. 

An  Act  Authorizing  the  Holding  of  an  Election 
for  the  acceptance  of  a  scheme  of  municipal 
government  by  the  electors  of  an  area  of  given 
size  and  value,  upon  which  should  reside  for 
''  any  period  of  the  year"  a  population  of  a 
stated  number,  is  unconstitutional  and  void, 
because  such  requirement  would  not  necessa- 
rily include  a  single  person  capable  of  partici- 
pating in  either  the  preliminary  or  subsequent 
acts  of  citizenship  and  government.  Atty.- 
Gen.  v.  Anglesea,  58  N.  J.  L.  372. 

1.  Richards  v.  Clarksburg,  30  W.  Va.  491; 
Mt.  Pleasant  v.  Beckvvith,  100  U.  S.  514. 

2.  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514. 

But  a  Nonresident  Property  Owner  may  insti- 
tute proceedings  to  enjoin  the  canvassing  of 
the  ret  urns  of  an  election  for  the  incorporation 
of  certain  territory,  on  the  ground  of  invalidity 
for  failure  to  comply  with  statutory  require- 
ments. Smith  v  Skagit  County,  45  Fed.  Rep. 
725. 

3.  Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416;  Lowber  v.  New  York,  (Supm.  Ct. 
Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  325;  Clarke  z>. 
Rochester,  24  Barb.  (N.  Y.)  446,  5  Abb.  Pr.  (N. 
Y.)  107,  14  How.  Pr.  (N.  Y.)  193. 

4.  Mayhew  v.  Gay  Head  Dist.,  13  Allen 
(Mass.)  129. 

5.  Neely  v.  Yorkville,  10  S.  Car.  141. 

6.  Shumway  v.  Bennett,  29  Mich.  451,  18 
Am.  Rep.  107. 

7.  Atchison  v.  Bartholow,  4  Kan.  124;  State 
v.  Young,  3  Kan.  445. 

Division  of  Existing  Municipality.  —  Nort  h 
Yarmouth  v.  Skillings,  45  Me.  133,  71  Am.  Dec. 
530;  Harrison  v.  Bridgeton,  16  Mass.  16;  Mont- 
pelier  v.  East  Montpelier,  29  Vt.  12,  67  Am. 
Dec.  748. 

8.  Power  of  Creating  Corporations  by  Special  Act 
Limited  to  Municipalities.  —  See  Stale  v.  Leffing- 
well,  54  Mo.  4<$8;  St,  Louis  v.  Shields,  63  Mo. 

W7- 


Special  Provision  —  Necessity  for  Governor's  Ap- 
proval and  Signature.  —  Brooks  v.  Fischer,  79 
Cal.  173. 

9.  See   for  example    the   constitutions  of 

Arkansas,  Illinois,  Indiana,  Iowa,  Kansas,  Mis- 
souri, Ncbiaska,    Nevada,   New  Jersey,  Ohio, 

Tennessee,    Washington,    West    Virginia,  and 

Wyoming. 

Constitutional  Provision  —  Effect  upon  Pre-exist- 
ing Corporations. —  See  Covington  v.  East  St. 
Louis,  78  111.  548;  Atchison  v.  Bartholow,  4 
Kan.  144;  Ex  p.  Piitz,  9  Iowa  30;  Davis  v. 
Woolnough,  9  Iowa  104;  Von  Phul  v.  Ham- 
mer, 29  Ioiva  222;  State  v.  Coffee,  59  Mo.  59; 
Luehrman  ->.  Taxing  Dist.,  2  Lea  (Tenn.)  425. 

Construction  of  Constitution.  —  A  constitu- 
tional provision  that  the  legislature  shall  pass 
"  no  special  act  conferring  corporate  powers  " 
includes  municipal  corporations  though  not 
especially  named.  Wyandotte  v.  Wood,  5  Kan. 
603;  Atchison  v.  Bartholow,  4  Kan.  124;  Gil- 
more  v.  Norton,  10  Kan.  491;  State  v.  Cincin- 
nati, 20  Ohio  St.  18.  But  compare  State  v. 
Wilson,  12  Lea  (Tenn.)  246. 

10.  Incorporation  by  Implication—  Eng lan d.  — 
Conservators  v.  Ash,  10  B.  &  C.  349,  21  E.  C. 
L.  97;  Russell  v.  Devon  County,  2  T.  R.  672. 

United  States.  —  Levy  Ct.  v.  Woodward,  2 
Wall.  (U.  S.)  501. 

California.  —  Dean  v.  Davis,  51  Cal.  406. 

Illinois.  —  Bradley  v.  Case,  4  111.  608. 

Maine.  —  Bessey  v.  Unity  Plantation,  65  Me. 
347- 

Massachusetts.  —  Fourth  School  Dist.  v. 
Wood,  13  Mass.  193;  Gaskill  v.  Dudley,  6  Met. 
(Mass.)  552. 

New  Jersey. —  Chosen  Freeholders  v.  Strader. 
18  N.  J.  L.  117,  35  Am.  Dec.  530;  Broking  v. 
Van  Valen,  56  N.  J.-L.  85. 

New  York.  —  North-Hempstead  v.  Hemp- 
stead, 2  Wend.  (N.  Y.)  109. 

North  Carolina.  —  Justices  v.  Armstrongs 
Dev.  L.  (14  N.  Car.)  284. 

H,  Blair  v.  West  Point  Precinct,  2  McCrary 
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4.  General  Incorporation  Acts.  —  In  most  of  the  United  States  general 
incorporation  acts  have  been  adopted  regulating  the  subject  of  the  incorpora- 
tion of  municipalities.1  Some  of  these  general  acts  abolish  all  special  munici- 
pal charters  previously  granted,  and  give  to  all  cities  and  towns  a  general 
uniform  law,*  though  in  most  instances  existing  special  charters  are  not  inter- 
fered with,  but  a  method  is  provided  by  which  municipalities  existing  under 
special  charters  may  be  organized  under  the  general  law.3 

The  Effect  of  the  Adoption  of  the  General  Law  by  a  corporation   existing  under 
special  charter  is  to  repeal  all  the  provisions  of  the  latter  inconsistent  with, 
the  former.'4    But  the  powers  and  privileges  conferred  by  a  previous  charter, 
not  in  conflict  or  inconsistent  with  the  general  law,  are  not  impaired.5 

English  Municipal  Corporation  Act.  — •  Municipal  corporations  in  England  are  now 
created  according  to  the  provisions  of  and  regulated  by  the  Municipal  Cor- 
poration Act  of  1835,  which,  with  numerous  amendments,  was  finally  incor- 
porated in  the  Municipal  Corporation  Act  of  1882.  Municipal  corporations 
in  England  as  altered  by  the  Act  of  1835  and  the  subsequent  amendments 
thereof  are,  however,  but  a  continuance  of  the  old  corporations  changed  or 
modified  to  the  extent  provided.6 

5.  Delegation  of  Creative  Power.  —  The  general  rule  is  that  the  creation  of 
municipal  corporations  is  an  exercise  of  legislative  or  political  power,  the  dele- 
gation of  which  by  the  legislature  is  unconstitutional.  Such  power  cannot, 
therefore,  be  delegated  to  the  courts.7    But  an  act  in  which  the,  legislative 


(U.  S.)  459;  Jordan  v.  Cass  County,  3  Dill.  (U. 
S.)  185,  Hunneman  v.  Fire  Dist.  No.  1,  37 
Vt.  40. 

1.  The  statutes  in  question  differ  in  the  re- 
spective states.  The  statutes  themselves  must 
be  consulted  for  their  particular  provisions. 

Notice  to  Inhabitants.  —  Ford  v.  North  Des 
Moines,  80  Iowa  626;  Incorporation  of  Edge- 
wood,  130  Pa.  St.  348. 

Classification  According  to  Population.  — ■  State 
v.  Wall,  47  Ohio  St.  499;  Com.  ->.  Mxcferron, 
152  Pa.  St.  244,  31  W.  N.  C.  (Pa.)  320. 

The  Transition  of  a  City  from  One  Class  to 
Another  does  not,  as  a  rule,  make  any  change 
in  its  government  except  such  as  is  necessary 
to  adjust  it  to  the  class  into  which  it  enters. 
Com.  v.  Wyman,  137  Pa.  St.  508. 

An  Act  Merely  Classifying  Cities  and  Towns 
does  not  create  towns,  so  the  classification  of 
unincorporated  territory  as  a  town  will  not 
constitute  such  territory  a  town.  Stephens  v. 
Felton,  99  Ky.  395. 

Object  of  Incorporation.  —  Raucher  v.  Frost, 
(Tenn.  Ch.  1899)  53  s-  w-  ReP-  3l8- 

For  Case3  Construing  Various  General  Municipal 
Incorporation  Acts,  see: 

United  States.  —  Smith  v.  Skagit  County,  45 
Fed.  Rep.  725. 

California.  —  People  v.  Linden,  107  Cal.  94; 
Page  v.  Los  Angeles  County,  85  Cal.  50; 
People  v.  Berkeley,  102  Cal.  298;  People  v. 
Gunn,  85  Cal.  238. 

Florida.  — State  v.  Winter  Park,  25  Fla.  371. 

Idaho.  —  Slate  v.  Pocatello,  2  Idaho  908. 

Illinois. — Covington  v.  East  St.  Louis,  78 
111.  548. 

Indiana.  —  Lafayette  v.  Jenners,  10  Ind.  70. 

Iowa.  —  Burke  v.  Jeffries,  20  Iowa  145. 

Kansas.  — State  v.  Bilby,  60  Kan.  130. 

Michigan. — Shumway  v.  Bennett,  29  Mich. 
451,  18  Am.  Rep.  107. 

Missouri.  —  Stale  v.  Jenkins,  25  Mo.  App. 
484;  Slate  v.  Campbell,  120  Mo.  396;  State  v. 
McReynolds,  61  Mo.  203. 


113+ 


Ohio.  —  Thomas  v.  Ashland,  12  Ohio  St.  124. 

Pennsylvania.  —  Pyne  Borough  Incorpora- 
tion, 6  Pa.  Dist.  353;  In  re  Taylorsport,  (Pa. 
1888)  13  Atl.  Rep.  224;  Cross  Roads  Borough, 
13  York  Leg.  Rec.  (Pa.)  85  ;  Versailles  Borough, 
159  Pa.  St.  43;  Narberth  Borough,  16  Pa.  Co. 
Ct.  29;  Akron  Borough,  16  Pa.  Co.  Ct.  252; 
Tullytown  Borough,  n  Pa.  Co.  Ct.  97; 
Wintergreen  Alley,  11  Pa.  Co.  Ct.  126;  Nar- 
berth Village,  11  Montg.  Co.  Rep.  (Pa.)  18; 
Benjamin  Borough  Incorporation,  17  Pa.  Co. 
Ct.  531;  In  re  Throop,  3  Lack.  Jur.  (Pa.)  293; 
Com.  v.  Montrose,  52  Pa.  St.  391. 

Tennessee.  —  State  7/.  Frost,  103  Tenn.  685; 
Ruohs  v.  Athens,  91  Tenn.  20,  30  Am.  St.  Rep. 
858;  Morristown  v.  Shelton,  1  Head  (Tenn.)  24. 

Texas.  —  Ewing  v.  Slate,  81  Tex.  172. 

Wisconsin.  —  Stale  v.  Taylor.  94  Wis.  267: 
State  v.  Weingarten,  92  Wis.  599. 

2.  See  State  v.  Babcock,  25  Neb.  278. 

3.  Existing  Charters  Not  Interfered  With. — 
People  v.  Berkeley,  102  Cal.  298;  State  v. 
Steunenberg,  (Idaho  1896)  45  Pac.  Rep.  462; 
Chicago  Packing,  etc.,  Co.  v.  Chicago,  88  111. 
221,  30  Am.  Rep.  545;  Stephens  v.  People.  89 
111.  337;  Burke  v.  Jeffries,  20  Iowa  145;  De- 
corah  v.  Bullis,  25  Iowa  12;  Vacation  of  Henry 
St.,  123  Pa.  St.  346;  Tripp  v.  Yankton,  10  S. 
Dak.  516;  Largen  v.  State,  76  Tex.  323. 

Strict  Compliance  with  Statutory  Provisions.  — 
Largen  v.  State,  76  Tex.  323;  State  v.  Dunson, 
71  Tex.  65;  Slate  v.  Frost,  103  Tenn.  6S5. 

What  Constitutes  Adoption  of  General  law.  — 
Decorah  v.  Bullis,  25  Iowa  12;  Schroeder  v. 
Lancaster,  15  Pa.  Co.  Ct.  467. 

4.  Crook  v.  People,  106  111.  237;  Brenan  v. 
People,  176  111.  620;  Smilh  v.  People,  154 
111.  58. 

5.  Brenan  v.  People,  176  111.  620;  Smith  v. 
People.  154  111.  58;  Taylor  v.  Hoya,  9  Tex. 
Civ.  App.  312. 

6.  Atty.-Gen.  v.  Kerr,  2  Beav.  420. 

7.  Delegation  of  Power.  —  People  v.  Nevada, 
6  Cal.  143;  State  v.  Armstrong,  3  Sneed  (Tenn.) 
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will  is  fully  declared,  leaving  nothing  for  the  courts  but  to  apply  it  to  any 
community  that  may  petition  for  it  and  bring  itself  within  the  provisions  of  the 
act,  is  valid.1 

6.  Existence  by  Prescription.  —  A  municipal  corporation  may  be  deemed  to 
exist  by  prescription,  when  it  is  shown  to  have  exercised  corporate  powers 
and  privileges  for  such  a  length  of  time  as  to  warrant  the  presumption  of  a 
regular  grant  of  corporate  capacity.3  So,  also,  the  state,  by  long  acquies- 
cence and  continued  recognition  of  a  municipal  corporation,  through  its 
officers,  state  or  county,  may  be  precluded  from  an  information  to  deprive  it 
of  its  franchises.3 

7.  De  Facto  Corporations. — -Although  a  municipal  corporation  may  have 
been  irregularly  or  informally  organized,  its  acts  done  undercolor  of  authority 
are  not  invalid ;  4  nor  can  its  right  to  corporate  existence  be  challenged  by  a 
private  individual  in  a  collateral  proceeding. 5  The  authority  of  a  dc  facto  cor- 
poration must  be  respected  until  its  dissolution  by  the  state  on  a  judgment 
of  ouster.6  The  rule  that  the  acts  of  a  dc  facto  municipal  corporation  are 
not  invalid  applies  although  the  incorporation  of  the  municipality  be  subse- 
quently adjudged  void  ab  initio,1  or  though  the  incorporation  was  under  a 
statute  held  unconstitutional.8    But  where  there  is  no  law  authorizing  a  de 


634;  Willett  v.  Bellville,  11  Lea  (Tenn.)  r; 
Territory  v.  Stewart,  1  Wash.  98,  29  Am.  & 
Eng.  Corp.  Cas.  22.  Compare  Com.  v.  Judges, 
8  Pa.  St.  391;  Incorporation  of  Edgevvood,  130 
Pa.  St.  348. 

1.  United  States.  —  Hill  v.  Kahoka,  35  Fed. 
Rep.  32. 

Colorado.  —  People  v.  Fleming,  10  Colo.  553. 

Iowa.  —  Ford  v.  North  Des  Moines,  80  Iowa 
626;  Burlington  v.  Leebrick,  43  Iowa  252. 

Kansas. — Mendenhall  v.  Burton,  42  Kan. 
570. 

Missouri. —  Kayser  v.  Bremen,  16  Mo.  88; 
Woods  v.  Henry,  55  Mo.  560. 

Nebraska.  —  Wahoo  v.  Dickinson, '23  Neb. 
426. 

Tennessee.  —  Morristown  v.  Shelton,  1  Head 
(Tenn.)  24;  Willed  w.  Bellville,  11  Lea  (Tenn.) 
I;  Exp.  Chadwell,  3  Baxt.  (Tenn.)  98,  Exp. 
Burns,  1  Tenn.  Ch.  83. 

Texas.  —  State  v.  Goowin,  69  Tex.  55. 

Washington.  —  But  compare  Territory  v. 
Stewart,  I  Wash.  98,  29  Am.  &  Eng.  Corp. 
Cas.  22. 

Delegation  of  Power 
Shumway  v.  Bennelt, 
Rep.  107. 

Where  a  Special  Act  of  Incorporation  Is  Still  in 
Force  the  courts  have  no  power  to  declare  the 
same  municipality  incorporated  under  a  gen- 
eral corporation  law.  Ex  p.  Moore,  62  Ala.  471. 

Annexation  of  Territory  —  Creation.  —  An  act 
empowering  designated  courts  to  annex  terri- 
tory to  existing  municipal  corporations  has 
been  held  not  to  authorize  such  courts  tocreale 
municipalities.  Slate  v.  Leatherman,  38 
Ark.  81. 

State  May  Question  Corporate  Existence.  —  State 
v.  Fleming,  147  Mo.  r. 

2.  Prescription.  —  Jameson  v.  People,  16  III. 
257;  People  v.  Farnham,  35  111.  562;  Bow  v. 
Allenstown,  34  N.  H.  351,  69  Am.  Dec.  489; 
Robie  v.  Sedgwick,  35  Barb.  (N.  Y.)  319.  And 
see  Watkins  v.  Peck,  13  N.  H.  360;  Wallace  v. 
Fletcher,  30  N.  H.  434.. 

Waiver  of  Irregularities  in  Organization.  — 
Worley  v.  Harris,  82  Ind.  493. 


to  Private  Citizens.  — 

29  Mich.  451,  18  Am. 


Collateral  Attack  After  Lapse  of  Ten  Years.  — 

In  Austrian  v.  Guy,  21  Fed.  Rep.  500,  it  was 
held  that  although  the  orders  of  the  board  of 
supervisors,  assuming  to  create  a  town  pursu- 
ant to  statute,  were  irregular  and  insufficient, 
the  existence  of  the  municipality  could  not  be 
collaterally  questioned  by  an  individual  after 
the  lapse  of  ten  years.  The  court  did  not  fix  a 
ten-year  period  as  a  general  rule,  but  merely 
held  that  under  the  circumstances  the  existence 
of  the  m unicipality  could  not  be  collaterally 
questioned  after  the  lapse  of  the  period  named. 
See  also  Mendenhall  v.  Burton,  42  Kan.  570. 

Proceedings  to  Add  Territory  to  a  Town.  — 
Sherry  t.  Gilmore,  58  Wis.  324.  See  also 
Pidgeon  v.  McCarthy,  82  Ind.  321. 

Course  of  Conduct  as  Practical  Interpretation  of 
Law.  —  Milne  v.  New  Orleans,  13  La.  Ann.  70. 

3.  State  v.  Leatherman,  38  Ark.  81.  So  held 
where  there  had  been  acquiescence  for  nine 
years. 

4.  Corporations  De  Facto.  —  Speer  v.  Kearney 
County,  (C.  C.  A.)  88  Fed.  Rep.  749;  Back  v. 
Carpenter,  29  Kan.  349;  Omaha  v.  South 
Omaha,  31  Neb.  378. 

5.  Eustis  v.  Henrietta,  (Tex.  Civ.  App.  1896) 
37  S.  W.  Rep.  632.  And  see  Girard  v.  Artha- 
baska,  32  L.  C.  Jur.  32. 

6.  Atty.-Gen.  v.  Dover,  62  N.  J.  L.  138; 
Miller  v.  Perris  Irrigation  Dist.,  85  Fed.  Rep. 
°Q3- 

Curing  Irregularities.  —  Jameson  v.  People,  16 
111.  257;  People  v.  Farnham,  35  111.  562.  And 
see  State  v.  Leatherman,  38  Ark.  89;  Pullman 
v.  Hungate,  8  Wash.  519;  State  v.  Centralia, 
8  Wash.  659. 

Corporation  Created  with  Inadequate  Powers. 
—  Glen  Ridge  v.  Stout,  58  N.  J.  L.  59S;  Lake- 
wood  Tp.  v.  Brick  Tp.,  55  N.  J.  L.  275;  Stale 
v.  Stuht,  52  Neb.  209. 

7.  White  v.  Quanah,  (Tex.  Civ.  App.  1894) 
27  S.  W.  Rep.  839. 

8.  Speer  v.  Kearney  County,  (C.  C.  A.)  88 
Fed.  Rep.  749;  Back  v.  Carpenter,  29  Kan.  349; 
Arapahoe  v.  Albee.  24  Neb.  242,  8  Am.  St.  Rep. 
202,  note;  Coast  Co.  v.  Spring  Lake,  56  N.  J. 
Eq.  615. 
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jure  corporation,  a  de  facto  corporation  cannot  exist.1 

8.  How  Corporate  Existence  Shown.  —  Where  neither  the  charter  nor  the 
original  record  can  be  found,  then  secondary  or  circumstantial  evidence  is 
admissible  to  show  the  creation  and  legal  existence  of  a  municipal  corporation.2 

V.  Municipal  Charters  —  1.  In  General.  —  a  Municipal  charter  Consists  of  the 
creative  act  and  all  the  laws  in  force  relating  to  the  corporation,  whether 
defining  its  powers  or  regulating  the  mode  of  their  exercise.3 

No  Particular  Form  of  Words  is  necessary  to  the  creation  of  a  municipal 
corporation.4 

2.  Municipal  Charter  Not  a  Contract. — The  doctrine  is  undoubted  that  a 

municipal  charter  is  not  a  contract,  either  between  the  municipal  corporation 
and  the  state,5  or  the  corporation  and  its  members  or  inhabitants.6  But,  as 
will  be  seen  more  fully  hereafter,  a  municipality  may,  by  proper  charter 
authority,  enter  into  such  engagements  with  third  persons  as  to  create  a  con- 
tract, respecting  which  subsequent  legislation  will  be  so  far  restrained  that  it 
cannot  impair  perfected  rights.7 

3.  Acceptance  of  Charter  —  a.  In  General.  —  In  the  absence  of  constitu- 
tional provision  to  the  contrary,8  it  is  not  essential  to  the  creation  of  a 


1.  Guthrie  v.  Wylie,  (Okla.  1896)55  Pac.  Rep. 
103. 

2.  Robie  v.  Sedgwick,  35  Barb.  (N.  Y.)  319. 
A  Sworn  Copy  of  a  Town  Charter  granted  in 

1793.    Blackstone  v.  White,  41  Pa.  St.  330. 
Copy  of  Charter  Certified  hy  Secretary  of  State. 

—  Braintree  v.  Battles,  6  Vt.  396. 

Parol  Evidence  —  Incorporating  Act  Lost.  — 
Stockbridgj  v.  West  Stockbridge,  12  Mass. 
399- 

Evidence  of  Reputation. — Dillingham  v.  Snow, 
5  Mass.  547;  Stockbridge  v.  West  Siockbridge, 
12  Mass.  399;  Bow  v.  Allenstown,  34  N.  H. 
351,  69  Am.  Dec.  489;  New-Boston  v.  Dun- 
barton,  15  N.  H.  205,  cited  in  16  N.  H.  263; 
Kingston  Upon  Hull  v.  Horner,  1  Cowp.  102. 
And  see  Bassett  v.  Porter,  4  Cush.  (Mass.) 
487. 

Statute  Referring  to  Corporation.  —  Fox  v.  Ft. 

Edward,  48  Hun  (N.  Y.)  363.    And  see  Dun- 
can v.  Duboys,  3  Johns.  Cas.  (N.  Y.)  125; 
Swain  v.  Comstock,  18  Wis.  463. 
Presumption  of  Incorporation  under  General  Act. 

—  Logansport  v.  Wright,  25  Ind.  512. 

De  Facto  Corporation.  —  Where  the  question 
of  incorporation  of  a  city  arises  collaterally,  it 
is  only  necessary  to  show  that  the  munici- 
pality is  de  facto  a  corporation.  Louisville, 
etc.,  R.  Co.  v.  Shires,  108  111.  617. 

Judicial  Notice  of  Municipal  Corporations.  — 
This  subject  is  fully  considered  in  another 
I  place,  to  which  the  reader  is  referred.    See  the 
title  Judicial  Notice,  vol.  17,  p.  892. 

3.  Municipal  Charters.  —  People  v.  Briggs,  50 
N.  Y.  553- 

4.  Conservators  v.  Ash,  10  B.  &  C.  349,  21 
E.  C.  L.  97;  Bow  v.  Allenstown,  34. N.  H.  351, 
69  Am.  Dec.  489;  North-Hempstead  v.  Hemp- 
stead, 2  Wend.  (N.  Y.)  109.  And  see  Sutton's 
H0spit.1l,  10  Coke  30. 

5.  Charter  Not  a  Contract —  United  States. — 
Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514;  East 
Hartford  v.  Hartford  Bridge  Co.,  10  How.  (U. 
S.)  5". 

Connecticut.  —  Hewison  v.  New  Haven,  37 
Conn.  475. 

Louisiana.  — >  Layton  v.  New  Orleans,  12  La. 
Ann,  515, 


Massachusetts. —  Prince  v.  Crocker,  166  Mass. 
347;  Cobb  v.  Kingman,  15  Mass.  197. 

Mississippi. — State  Board  of  Education  v. 
Aberdeen,  56  Miss.  518. 

ATebraska.  —  State  v.  Holden,  19  Neb.  249. 

New  Jersey. — Jersey  City  v.  Jersey  City, 
etc.,  R.  Co.,  20  N.  J.  Eq.  360;  Paterson  v. 
Society,  etc.,  24  N.  J.  L.  385. 

New  York.  —  People  v.  Morris,  13  Wend.  (N. 
Y.)  33i. 

Ohio.  —  Marietta  z\  Fearing,  4  Ohio  427. 

Pennsylvania.  —  Parker  v.  Com.,  6  Pa.  St. 
507,  47  Am.  Dec.  480;  Dunmore's  Appeal,  52 
Pa.  St.  374;  Matter  of  Opening  Clinton  St.,  2 
Brews.  (Pa.)  599;  Philadelphia  v.  Fox,  64  Pa. 
St.  169.  ' 

Vermont.  —  Montpelier  v.  East  Montpelier, 
29  Vt.  12,  67  Am.  Dec.  748. 

Virginia.  —  Richmond  v.  Richmond,  etc., 
R.  Co.,  21  Gralt.  (Va.)  604. 

Wisconsin.  —  Washburn  v.  Oshkosh,  60  Wis. 
453- 

But  see  observations  in  Gray  v.  Brooklyn,  2 
Abb.  App.  Dec.  (N.  Y.)  267. 

This  Rule  Is  Not  Altered  by  the  Fact  that  the 
municipal  chatter  is  granted  in  the  same  act 
that  creates  a  private  corporation,  whose 
charter  constitutes  a  contract.  Paterson  :■. 
Society,  etc.,  24  N.  J.  L.  385. 

6.  Pennie  v.  Reis,  80  Cal.  266;  State  r.  New- 
ark, 37  N.  J.  L.  415,  18  Am.  Rep.  729;  Grav  v. 
Brooklyn,  (Ct.  App.)  10  Abb.  Pr.  N.  S.  (N.  Y.) 
186. 

7.  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  524- 
Broughton  v.  Pensacola,  93  U.  S.  266;  State 
Board  of  Education  v.  Aberdeen,  56  Miss.  51S. 

See  infra,  this  title,  Legislative  Control  of 
M unicipal  Corporations . 

8.  In  Some  States  There  Are  Constitutional  Pro 
visions  to  the  effect  that  no  municipal  corpora- 
tion shall  be  organized  without  the  consent  of 
a  majority  of  the  electors  residing  in  the  terri- 
tory proposed  to  be  incorporated.  See  for  in- 
stance, Constitution  of  Wyoming,  art.  13,  §  2. 
And  see,  as  construing  this  provision,  State  v. 
Lamoureux,  3  Wyo.  731.  See  also  State  v. 
Leffingwell,  54  Mo.  458,  construing  a  similar 
provision  of  the  Constitution  of  Missouri. 
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municipal  corporation  by  the  legislature  that  the  inhabitants  of  the  territory 
included  within  the  corporate  limits '  consent  to  such  legislative  action,  or 
accept  the  charter  conferred.1  The  same  is  true  of  a  charter  granted  by  the 
British  parliament.8  But  the  king  cannot  compel  the  acceptance  of  a  char- 
ter granted  in  the  exercise  of  his  prerogative.  To  be  operative  it  must  be 
accepted  by  a  majority  of  those  to  whom  it  is  granted.3  Although,  however, 
the  power  of  the  legislatures  of  the  several  states  or  the  British  parliament  to 
incorporate  municipalities  irrespective  of  the  consent  of  the  inhabitants  is 
undoubted,4  it  has  been  held  that  such  a  course  would  be  "alike  against  the 
genius  of  our  government  and  the  spirit  of  the  British  constitution."  5 

Where  Provision  Is  Made  for  Acceptance  of  the  charter  by  the  inhabitants  of  the 
territory  proposed  to  be  incorporated,  such  acceptance  may,  in  general,  be 
implied,  in  the  absence  of  any  prescribed  method  in  which  it  must  be 
indicated.6 

b.  Consent  of  Incorporators.  —  Under  most  of  the  general  incor- 
poration laws  provision  is  made  for  the  manifestation,  in  some  manner,  of  the 
consent  of  a  majority  of  the  inhabitants  of  the  territory  sought  to  be  incor- 
porated, a  result  frequently  accomplished  by  an  election  called  and  a  submis- 
sion of  the  question  of  incorporation  to  vote.7    It  is  quite  competent  for  the 


1.  General  Rule  as  to  Acceptance  of  Charter  — 

Arkansas.  — State  v.  Curran,  12  Ark.  321. 

Illinois.  —  People  :/.  Wren,  5  111.  269;  Coles 
v.  Madison  County,  1  III.  154,  12  Am.  Dec. 
161. 

Iowa.  —  Morlord  v.  Unger,  8  Iowa  82;  Clin- 
ton v.  Cedar  Rapids,  etc.,  R.  Co.,  24  Iowa  455. 

Kentucky.  — Cheaney  v.  Hooser,  9  B.  Mon. 
(Ky.)  330.  And  see  Smith  v.  Crutcher,  92  Kv. 
586. 

Maine.  —  Gorham  v.  Springfield,  21  Me.  58. 

Maryland.  —  Prince  George's  County  v. 
Bladensburg,  51  Md.  465. 

Massachusetts. — Warren  v.  Charlestown,  2 
Gray  (Mass.)  104. 

Montana.  — ■  People  v.  Butte,  4  Mont.  174,  47 
Am.  Rep.  346. 

Nebraska.  —  State  v.  Babcock,  25  Neb.  709; 
State  v.  Holden,  19  Neb.  249. 

New  Hampshire.  —  Berlin  v.  Gorham,  34  N. 
H.  266;  State  v.  Canterbury,  28  N.  H.  195; 
Bristol  v.  New-Chester,  3  N.  H.  524. 

New  Jersey.  —  Paterson  v.  Society,  etc.,  24 
N.  J.  L.  385. 

New  York.  —  Fire  Department  v.  Kip,  10 
Wend.  (N.  Y  )  267;  People  v.  Manhattan  Co., 
9  Wend.  (M.  Y.)  351;  Southold  v.  Horton,  6 
Hill  (N.  Y.)  501;  Wood  v.  Jefferson  County 
Bank,  9  Cow.  (N.  Y.)  194;  People  v.  Mortis,  13 
Wend.  (N.  Y.)  325;  Brouw^r  v.  Applebv,  1 
Sandf.  (N.  Y.)  158,  People  v.  Stout,  23  Barb. 
(N.  Y.)  3*9. 

Oregon.  —  State  v.  Haines,  35  Oregon  379. 

Rhode  Island.  —  Wood  v.  Quimby,  20  R.  I. 
482. 

Texas.  —  Blessing  v.  Galveston,  42  Tex.  64L 
Acceptance  on  Misunderstanding.  —  As  the  ac- 
ceptance of  a  charter  of  a  municipal  corpora- 
tion is  not  necessary,  the  acceptance  of  such  a 
charter  by  the  propsrty  owners  on  the  under- 
standing that  it  is  a  private  corporation  does 
not  affect  the  charter  of  the  corporation. 
Wood  v.  Quimby,  20  R.  I.  482. 

Charter  for  Private  Municipal  Purposes.  —  It  has 
been  held,  however,  that  the  voluntary  ac- 
ceptance by  a  municipal  corporation  of  a 
charier  conferred  for  private  municipal  pur- 


poses is  requisite,  and  cannot,  in  general,  be 
enforced.  Bailey  v.  New  York,  3  Hill  (N.  Y.) 
531,  38  Am.  Dec.  669,  note. 

2.  Paterson  v.  Society,  etc.,  24  N.  J.  L.  385. 

3.  Rex  v.  Westwood,  4  B.  &  C.  799,  10  E.  C. 
•  L.  458;  Rex  v.  Amery,  1  T.  R.  589;  Clinton  v. 

Cedar  Rapids,  etc.,  R.  Co.,  24  Iowa  455;  Shum- 
way  v.  Bennett,  29  Mich.  455,  18  Am.  Rep.  107; 
Paterson  v.  Society,  etc.,  24  N.  J.  L.  385. 
And  see  Rex  v.  Roberts,  5  N.  &  M.  130,  3  Ad. 
&  El.  771,  30  E.  C.  L.  213,  1  Hurl.  &  W.  444,  4 
L.  J.  M.  C.  118. 

4.  Compulsory  Incorporation  Only  from  Direct 
Legislative  Action.  —  Shumway  v.  Bennett,  29 
Mich.  451,  18  Am.  Rep.  107. 

5.  Paterson  v.  Society,  etc.,  24  N.  J.  L.  385. 
And  see  Prince  George's  County  v.  Bladens- 
burg, 51  Md.  465;  St.  Louis  v.  Russell,  9  Mo. 
507. 

6.  Acceptance  Implied  from  Acts  Done  under 
Charter.  —  Latayette  v.  Jenners,  10  Ind.  70; 
Taylor  v.  Newberne,  2  Jones  Eq.  (55  N.  Car.) 
141,  64  Am.  Dec.  566;  Rex  v.  Hughes,  I  M.  & 
R.  625,  7  B.  &  C.  708,  14  E.  C.  L.  in. 

Act  of  Legislature  Reorganizing  Municipality. 
—  State  v.  Tosney,  26  Minn.  262. 

Acceptance  of  Amendatory  Act.  —  Where  an 
act  has  been  adopted  by  a  city  in  accordance 
with  its  provisions,  a  subsequent  amendatory 
act  need  not  be  adopted,  unless  expressly  re- 
quired.   Swett  v.  Sprague,  55  Me.  190. 

A  Charter  Granted  by  the  Crown  Cannot  Be 
Partially  Accepted,  whether  it  be  a  charter  of 
creation  or  one  granted  to  a  corporation  already 
existing.  It  must  be  accepted  or  rejected  as  a 
whole.  Rex  v.  Westwood,  4  B.  &  C.  799,  10 
E.  C.  L.  458;  Rex  v.  Amery,  1  T.  R.  589. 
But  see  Rex  v.  Cambridge,  3  Burt.  1647. 

7.  Submission  to  Vote. — ■  Brunswick  v.  Finney, 
54  Ga.  317;  State  v.  Tosney,  26  Minn.  262: 
People  v.  Butte,  4  Mont.  174,  47  Am.  Rep.  346; 
Paterson  v.  Society,  etc.,  24  N.  J.  L.  385;  Tay- 
for  v.  Newberne,  2  Jones  Eq.  (55  N.  Car.)  141, 
64  Am.  Dec.  566;  Smith  v.  McCarthy,  50  Pa. 
St.  359;  Ewing  v.  State,  8t  Tex.  172;  Lum  v. 
Bowie,  (Tex.  1891)  18  S.  W.  Rep.  142;  State 
v.  Dunson,  71  Tex.  65. 
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Conflict  with  Laws, 


legislature  to  provide  that  a  municipal  charter  shall  not  take  effect  until 
approved  by  a  majority  of  the  inhabitants  of  the  district  to  be  incorporated. 
Such  a  course  is  not  a  delegation  of  legislative  power  to  the  people.' 

4.  Conflict  Between  Charter  and  General  Laws  —  a.  Conflict  Between 
Ch  vrter  and  STATUTE,  —  The  effect  of  a  conflict  between  a  municipal  char- 
ter and  the  general  statutes  of  a  state  is  determinable  by  rules  of  statutory 
construction,  fully  considered  in  another  place.3  It  has  been  held  that  the 
explicit  provisions  of  a  municipal  charter  control  those  of  a  general  law.3 
Nor  will  a  general  law  providing  for  the  manner  in  which  territory  may  be 
annexed  to  existing  municipalities  be  deemed  to  repeal  the  authority  of  the 
city  council  conferred  by  special  charter  prior  to  the  enactment  of  the  general 
law  in  question,  to  annex  territory  as  therein  provided.4  But  where  a  statute 
applies  to  all  cities  without  exception,  and  provides  the  only  rule  governing 
the  subject,  all  special  laws  in  city  charters  referring  thereto  are  repealed  by  a 
general  repealing  clause.5  Ordinarily  an  act  of  incorporation  vesting  the  cor- 
porate authorities  with  certain  powers  does  not  divest  the  state  or  its  ccuits 
of  the  powers  vested  in  them  by  the  general  law,  unless  the  act  of  incorpora- 
tion so  declares.6  But  where  a  charter  confers  exclusive  jurisdiction  upon 
municipal  authorities  in  certain  matters,  it  operates  to  repeal  the  general  law 
upon  the  same  subject  within  the  municipality.7 


In  the  Case  of  Existing  Municipalities,  provision 
is  frequently  made  lor  a  submission  to  the 
vote  of  the  inhabitants  thereof,  whether  they 
shall  reorganize  under  and  accept  the  pro- 
visions of  a  general  incorporation  law. 
Stephens  v.  People,  89  111.  337;  Stale  v.  West- 
port,  116  Mo.  582. 

1.  Ewing  v.  Hoblitzelle,  85  Mo.  64;  People 
v.  Buite,  4  Mont.  174,  47  Am.  Rep.  346;  De 
Hart  v.  Atlantic  City,  62  N.  J.  L.  586;  Paierson 
v.  Society,  etc.,  24  N.  J.  L.  385;  Taylor  v. 
Newberne,  2  Jones  Eq.  (55  N.  Car.)  141,  64  Am. 
Dec.  566;  Largen  v.  State,  76  Tex.  323.  See 
generally  the  title  Local  Option,  vol.  19,  p. 
486. 

And  the  general  rule  is  the  same  although 
such  acceptance  would  operate  as  a  repeal  of 
a  pre-existing  charter.  Stale  v.  Dunson,  71 
Tex.  65. 

A  Provision  in  an  Act  Extending  the  Limits  of 
a  City,  which  shall  not  take  effect  except  upon' 
the  consent  of  the  city  council,  is  not  a  delega- 
tion of  the  legislativefunctions,  but  an  author- 
ized exercise  of  legislative  powers.  Morford 
v.  Unger,  8  Iowa  82. 

Constitutional  Provisions.  —  See  Ewing  v. 
Hoblitzelle,  85  Mo.  64;  Reeves  v.  Anderson,  13 
Wash.  17. 

2.  See  the  title  Statutes. 

The  Rule  that  a  Later  Prevails  over  an  Earlier 
Statute  applies,  though  the  later  act  is  a  muni- 
cipal charter,  and  the  earlier  a  general  law. 
Davis  V.  State,  2  Tex.  App.  425. 

Subsequent  Act  Conferring  Particular  Municipal 
Power  Denied  by  Earlier.  —  That  the  later  in 
point  of  time  controls,  see  Assessors  v.  Phila- 
delphia Com'rs,  3  Brews.  (Pa.)  333;  St.  Louis 
v.  Life  Assoc.  of  America,  53  Mo.  466. 

So  a  provision  in  a  city  charter  limiting  the 
borrowing  of  money  is  rendered  nugatory  by  a 
general  act  empowering  all  cities  to  construct 
particular  works  without  limit  as  to  cost. 
Dutton  v.  Aurora,  114  111.  138. 

Conflict  Between  Railroad  and  Municipal 
Charter.  —  Jersey  City  v.  Jersey  City,  etc.,  R. 
Co.,  20  N.  J.  Eq.  360. 


A  General  Law  for  the  Preservation  of  the  Public 
Health  repeals  and  supersedes  1  he  provisions 
of  a  village  charter,  relating  to  the  same  sub- 
ject.   People  v.  Daley,  37  Hun  (N.  Y.)  461. 

3.  McGarty  v.  Deming,  51  Cnnn.  422. 
Prohibition  of  What  General  Law  Permits.  —  A 

provision  in  a  city  charter  prohibiting  what  a 
general  law  permits,  has  been  held  to  prevail 
over  the  latter.  Tierney  v.  Dodge,  9  Minn.  166. 

But  a  provision  in  an  aci  creating  a  city,  that 
actions  shall  be  brought  against  it  within  a 
certain  time,  has  been  held  not  to  repeal,  as 
to  cities,  the  general  statute  of  limitations. 
Foxworthv  v.  Hastings,  23  Neb.  772. 

City  Chaiter  Expressly  Repealing  Inconsistent 
Laws.  —  Where  a  city  chattel  provides  that 
after  ratihcaiion  and  adopiion  it  shall  super- 
sede all  laws  of  the  slate  governing  or  pertain- 
ing to  cities  of  thai  class,  it  will  operate  as  a 
'  repeal  of  such  laws,  in  accordance  with  iis 
terms.    Kansas  City  v.  Ward,  134  Mo.  172. 

But  Where  Power  Is  Conferred  upon  a  City  to 
frame  and  adopt  a  charter  for  its  own  govern- 
ment not  inconsistent  with  the  genrral  laws, 
the  provisions  of  the  general  law  will  control 
the  charter.  Tacoma  Gas,  etc.,  Co.  v.  Tacotr.a, 
14  Wash.  288. 

But  not  where  the  conflict  is  as  to  a  mere 
municipal  regulation.  Kansas  City  v.  Marsh 
Oil  Co.,  140  Mo.  458. 

4.  Covington  v.  East  St.  Louis,  78  III.  548. 
So,  also,  it  has  been  held  that  a  general 

statute  merely  repealing  all  acts  contrary  to 
its  provisions  will  not  operate  to  repeal  a 
clause  in  a  municijal  charter  on  the  same  sub- 
ject  matter.    State  v.  Branin,  23  N.  J.  L.  484. 

5.  Boivver  v.  Camden,  5c  N.  J.  L.  87. 
Where  Municipal  Charters  Expressly  Referred 

to.  —  In  re  House  Resolution.  12  Colo.  2S9; 
In  re  Senate  Resolution,  12  Colo.  290.  See 
also  People  -'.  Page,  6  Utah  353. 

6.  Baldwin  v.  Green,  10  Mo.  410. 

7.  Seibold  v.  People,  86  III.  33.  See  also 
State  v.  Clarke,  54  Mo.  17.  14  Am.  Rep.  471; 
State  v.  Bender,  38  Mo.  451;  Davis  v.  State,  2 
Tex.  App.  426. 
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b.  Conflict  Between  Charter  and  State  Constitution.  —  Where  a 
municipal  charter  contains  provisions  inconsistent  with  an  amendment  to  the 
state  constitution  subsequently  adopted,  such  provisions  are  repealed.' 

5.  Amendment  and  Repeal.  —  The  power  of  the  legislature  to  amend  or 
repeal  a  municipal  charter  is  fully  considered  in  a  subsequent  subdivision  of 
this  article.2  Any  act  which  applies  to  existing  cities  will  be  treated  as  an 
amendment  of  their  charter,3  and  takes  effect  from  the  date  of  its  approval 
unless  otherwise  provided.4  It  is  frequently  provided  that  an  amendmc  :nt  to 
a  municipal  charter  shall  not  become  a  law  unless  accepted  by  the  city,5  and 
in  some  instances  incorporated  towns  are  empowered  to  amend  their  own 
charters.6 

VI.  Powers  and  Duties  of  Municipal  Corporations  —  1.  In  General. — 

The  powers  and  duties  of  all  towns  and  cities,  except  in  so  far  as  they  are 
specifically  fixed  by  constitutional  provision,  are  created  and  defined  by  the 
legislature.7 

2.  Two  Classes  of  Powers  and  Rights.  —  A  municipal  corporation  possesses 
two  classes  of  powers  and  two  classes  of  rights,  public  and  private.** 

3.  Delegated  Governmental  or  Legislative  Powers. — The  legislative  branch 
of  the  state  government  has,  as  a  rule,  power  to  delegate  legislative  authority 
incidental  to  municipal  corporations  to  the  municipal  governments  thereof.9 
But  where  there  is  a  constitutional  provision  prohibiting  the  state  from  being 
a  party  to  or  interested  in  work  of  a  specified  nature,  or  engaged  in  carrying 
on  any  such  work,  the  legislature  cannot  authorize  municipalities  to  under- 
take or  become  interested  in  work  prohibited  to  the  state  itself.10 

4.  Express  and  Implied  Powers.  —  The  powers  of  a  municipal  corporation 


1.  Public  Schools  v.  Taylor,  30  N.  J.  Eq.  618. 

Charter  Void  in  Part.  —  Under  a  constitu- 
tional provision  that  municipal  charters  must 
be  consistent  with  and  subject  to  the  constitu- 
tion and  laws  of  the  state,  a  charter  will  not  be 
held  void  in  toto  merely  because  a  few  of  its 
provisions  will.be  in  conflict  with  the  general 
statutes.  Brooks  v.  Fischer,  79  Cal.  173; 
In  re  Strand,  (Cal.  1889)  21  Pac.  Rep.  654. 

2.  See  infra,  this  title,  Legislative  Control  of 
Municipal  Corporations. 

Repeal  of  Old  Charter  by  New.  —  State  Board 
of  Education  v.  Aberdeen,  56  Miss.  518. 

Repeal  of  Amendatory  Act.  —  Slate  v.  De  Bar, 
58  Mo.  395.  And  see  Palmer  v.  State,  2  Ore- 
gon 66;  Burchard  v.  State,  2  Oregon  73. 

8.  People  v.  Page,  6  Utah  353;  Slate  v. 
Olinger,  (Iowa  1S97)  72  N.  W.  Rep.  441. 

Amendment  of  Charter  in  Express  Terms.  — 
In  re  Senate  Resolution,  12  Colo.  287. 

Bui  it  is  not  necessary  that  a  law,  in  order  to 
operate  as  an  amendment  of  a  municipal 
charter,  should  specify  that  it  is  such  an 
amendment.  It  is  sufficient  if  the  provisions 
of  the  law  affect  the  municipal  corporation  in 
its  governmental  capacity.  People  v.  Briggs, 
50  N.  Y.  553.  And  see  Downingtown  Gas, 
etc.,  Co.  v.  Downingtown,  175  Pa.  St.  341,  38 
W.  N.  C.  (Pa.)  376. 

But  It  Has  Been  Held  that  a  General  Statute 
merely  repealing  all  acts  contrary  to  its  pro- 
visions will  not  repeal  a  clause  in  the  charter 
of  any  municipal  corporation  on  the  same  sub- 
ject matter.  State  v.  Branin,  23  N.  J.  L.  484. 
And  see  State  v.  Morristown,  33  N.  J.  L.  57. 

4,  Kansas  City  v.  Stegmiller,  151  Mo.  1S9. 
Identity  of  Corporation  as  Affected  by  Change  in 

Charter.  —  State  v.  Natal,  39  La.  Ann.  439. 

5.  Atty.-Gen.  v.  Shepard,  62  N.  H.  383,  13 


Am.  St.  Rep.  576;  State  v.  St.  Louis,  73  Mo. 
435- 

6.  Cook  v.  Dendinger,  38  La.  Ann.  261. 
Such  a  power,  however,  does  not  authorize 
towns  to  extend  their  privileges,  or  alter  the 
existing  authority  of  the  state  or  the  parish 
over  it?  inhabitants. 

7.  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514; 
Clinton  v.  Cedar  Rapids,  etc.,  R.  Co.,  24  Iowa 
455;  Com.  v.  Plaisted,  148  Mass.  375,  12  Am. 
St.  Rep. '566. 

8.  New  Orleans,  etc.,  R.  Co.  v.  New  Orleans, 
26  La.  Ann.  478. 

9.  Delegated  Governmental  Powers  —  United 
States.  —  U.  S.  v.  New  Orleans,  98  U.  S.  381. 

Alabama.  —  Nashville,  etc.,  R.  Co.  v.  Attalla, 
118  Ala.  362;  Goldthwaite  v.  Montgomery,  50 
Ala.  486. 

Connecticut .  —  English  v.  New  Haven,  etc., 
Co.,  32  Conn.  240. 

Florida.  — Jacksonville  Electric  Light  Co.  v. 
Jacksonville,  36  Fla.  229,  51  Am.  St.  Rep.  24. 

Illinois. — Covington  v.  East  St.  Louis,  78  III. 
548;  Spring  Valley  v.  Spring  Valley  Coal  Co., 
71  111.  App.  432. 

Iowa.  —  Des  Moines  Gas  Co.  v.  Des  Moines, 
44  Iowa  505,  24  Am.  Rep.  756. 

Louisiana.  —  State  v.  Garibaldi,  44  La.  Ann. 
809. 

See  also  Richmond  v.  Richmond,  etc.,  R. 
Co.,  21  Gratt.  (Va.)  604. 

Must  Act  Within  Powers.  —  Ex  p.  Burnett,  30 
Ala.  461. 

Absolute  Authority  Within  Scope  of  Powers.  — 

Des  Moines  Gas  Co.  v.  Des  Moines,  44  Iowa 
505,  24  Am.  Rep.  756;  Heland  v.  Lowell,  3 
Allen  (Mass.)  408;  Taylor  v.  Carondelet,  22. 
Mo.  105. 

10.  Atty.-Gen.  v.  Pingree,  120  Mich.  550. 
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are  such  as  are  granted  in  express  words,  or  necessarily  or  fairly  implied  in 
or  incident  to  powers  expressly  granted,  or  indispensable  to  the  declared 
objects  and  purposes  of  the  corporation.1  To  a  certain  extent  the  powers  of 
a  municipal  corporation  are  not  dissimilar  from  those  possessed  by  and  inci- 
dent to  all  artificial  bodies  created  by  law.2  Thus  they  are  given  a  name, 
empowered  to  have  a  corporate  seal,  endowed  with  the  capacity  for  per- 
petual succession,  may  sue  and  be  sued,  own  property,  etc.3  But  municipali- 
ties are  distinguishable  from  other  corporations  in  the  manner  already  pointed 
out.4 

5.  Powers  by  Usage,  Custom,  or  Prescription.  —  In  England  a  municipal  cor- 
poration frequently  exercises  powers  by  virtue  of  long-established  custom  or 
prescription,  which  is  said  to  p~esuppo.se  a  grant  of  the  power  exercised  by 
charter  or  Act  of  Parliament  which  has  been  lost.5  But  in  the  United  States, 
as  a  general  rule,  the  powers  of  municipal  corporations  are  not  enlarged  or 
diminished  by  usage  or  prescription.6 

6.  Construction  of  Powers.  —  The  rule  is  general  that  the  powers  of  a 
municipal  corporation  are  to  be  strictly  construed,  and  if  there  is  a  reasonable 
doubt  of  the  existence  of  a  particular  power,  the  doubt  is  to  be  resolved  in 
the  negative.7    But  this  does  not  mean  that  such  instruments  are  to  be  irra- 


1.  General  Rule  as  to  Municipal  Power  —  United 
States.  —  Mt.  Pleasant  v.  Beckwhh,  ioo  U.  S. 
514;  Detroit  v.  Detroit  City  R.  Co.,  56  Fed. 
Rep.  867;  Minturn  v.  Larue,  23  How.  (U.  S.) 
435;  Chisholm  v.  Montgomery,  2  Woods  (U.  S.) 
584;  Los  Angeles  City  Water  Co.  v.  Los 
Angeles,  88  Fed.  Rep.  720;  Police  Jury  v. 
Britton,  15  Wall.  (U.S.)  566;  Nashville  v.  Ray, 
19  Wall.  (U.  S.)46S. 

Alabama.  — Montgomery  v.  Montgomery, 
etc.,  Plank-Road  Co.,  31  Ala.  76;  Ex  p.  Bur- 
nett, 30  Ala.  461. 

California.  —  People  v.  Harris,  4  Cal.  9; 
Argenti  v.  San  Francisco,  16  Cal.  255;  Phelan 
v.  San  Francisco  County,  6  Cal.  531;  Lucas  v. 
San  Francisco,  7  Cal.  463;  Holland  v.  San 
Francisco,  7  Cal.  361;  Oakland  v.  Carpentier, 
13  Cal.  540;  Himmelmann  v.  Hoadley,  44  Cal. 
213. 

Colorado. — Hay  ward  v.  Red  Cliff,  20  Colo.  33. 
Connecticut.  — New  London  v.  Brainard,  22 
Coan.  553. 

Dakota. — Tread.vay  v.  Schnauber,  1  Dak. 
236. 

Illinois. — Law  v.  People,  87  111.  3S5;  Mc- 
Cartney v.  Chicago,  etc.,  R.  Co.,  112  111.  611; 
Chicago  Packing,  etc.,  Co.  v.  Chicago,  88  111. 
221,  30  Am.  Rep.  545.  See  also  Alton  v.  .,'Etna 
Ins.  Co.,  82  111.  45,  22  Am.  Rep.  215. 

Iowa. — Clark  v.  Davenport,  14  Iowa  494; 
Clark  v.  Des  Moines,  19  Iowa  199,  87  Am.  Dec. 
423;  McPherson  v.  Foster,  43  Iowa  4S,  22  Am. 
Rep.  215. 

Kentucky.  — Johnston  v.  Louisville,  11  Bush 
(Ky.)  527. 

Massachusetts .  —  Hood  v.  Lynn,  1  Allen 
(Mass.)  103;  Vincent  v.  Nantucket,  12  Cush. 
(Mass.)  103. 

Michigan.  —  Taylor  v.  Bay  City  St.  R.  Co., 
80  Mich.  77. 

Missouri.  —  St.  Louis  v.  Russell,  9  Mo.  507; 
Joplin  v.  Leckie,  78  Mo.  App.  8,  2  Mo.  App. 
Rep.  123. 

New  York.  —  People  v.  Briggs,  50  N.  Y.  553; 
Sharp  v.  Speir,  4  Hill  (N.  Y.)  76;  People  v. 
Brennan,  39  Barb.  (N.  Y.)  522;  Peterson  v. 
New  York,  17  N,  Y.  449;  Ketchum  v.  Buffalo, 


14  N.  Y.  356;  Poillon  v.  Brooklyn,  101  X.  V. 
132. 

Ohio. — Chillicothe  Bank  v.  Chillicothe,  7 
Ohio  (pi.  ii.)  31,  30  Am.  Dec.  185,  note. 

South  Carolina. — Neely  v.  Yorkville,  10  S. 
Car.  141. 

Tennessee.  —  Nichol  v.  Nashville,  9  Humph. 
(Tenn.)  252. 

Texas.  —  Williams  v.  Davidson,  43  Tex.  I; 
Galveston  v.  Loonie,  54  Tex.  517. 

Utah.  —  Ogden  Cily  v.  Bear  Lake,  etc., 
Water  Works,  etc.,  Co.,  16  Utah  440. 

West  Virginia.  —  Christie  v.  Maiden,  23  W. 
Va.  667;  Charleston  v.  Reed,  27  W.  Va.  681, 
55  Am.  Rep.  336;  Parkersburg  Gas  Co.  v. 
Parkersburg,  30  W.  Va.  435;  Richards  v. 
Clarksburg,  30  W.  Va.  491. 

Wisconsin.  — Gilman  v.  Milwaukee,  61  Wis. 
588;  State  v.  Milwaukee,  25  Wis.  122;  Mills  v. 
Gleason,  11  Wis.  470,  78  Am.  Dec.  721. 

No  Inherent  Fowers.  —  Vaughtman  v.  Water- 
loo, 14  Ind.  App.  649;  Mt.  Pleasant  v.  Beck- 
with.  100  U.  S.  514. 

2.  Richards  v.  Clarksburg,  30  W.  Va.  491. 

8.  Kelsh  v.  Dyersville,  68  Iowa  137;  Rich- 
ards v.  Clarksburg,  30  W.  Va.  491;  Janesville 
v.  Milwaukee,  etc.,  R.  Co.,  7  Wis.  484. 

4.  See  supra,  this  title,  Definition  and  Dis- 
tinctions. 

5.  Usage  or  Prescription.  —  Clark  v.  Denton,  1 

B.  &  Ad.  92,  20  E.  C.  L.  352;  Rex  v.  Grout,  1 
B.  &  Ad.  104,  20  E.  C.  L.  352;  Clark  v.  Le 
Cren,  9  B.  &  C.  52,  17  E.  C.  L.  330. 

Usage  Void  Which  Conflicts  with  Charter  Pro- 
vision.—  Rex  v.  Salway,  4  M.  &  R.  314,  9  B. 
&  C.  424,  17  E.  C.  L.  412.  And  see  Rex  v. 
Goldsmith,  4  B.  &  Ad.  835,  24  E.  C.  L.  173. 

6.  Butler  v.  Chartestown,  7  Gray  (Mass.)  12. 
Compare  Frazier  v.  Warfield,  13  Md.  279. 

7.  Grant  of  Powers  Construed  Strictly  —  Eng- 
land. —  Exeter  v.  Devon,  L.  R.  10  Eq.  232,  iS 
W.  R.  879;  Matter  of  Nottingham.  66  L.  J.  Q. 
B.  SS3,  (1897)  2  Q.  B.  502,  77  L.  T.  N.  S.  210,  61 
J.  P-  725. 

Canada.  —  And  see  Re  Taylor,  11  Manitoba 
420. 

United  States, 
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tionally  regarded.  They  should  be  construed  in  the  light  of  the  history  of 
municipal  corporations,  and  the  admitted  objects  and  purposes  of  such  insti- 
tutions.1 While,  indeed,  municipal  corporations  are  to  be  held  strictly  within 
the  limits  of  the  powers  prescribed  by  statute,  within  these  limits  they  are, 
it  has  been  said,  favored  by  the  courts. 'l  Nor  does  the  rule  of  strict  construc- 
tion apply  when  the  inquiry  is  merely  as  to  the  existence  of  the  corporation. 
In  such  case  every  intendment  must  be  taken  in  favor  of  the  sufficiency  of 
the  legislative  action.3 

7.  Whether  Powers  or  Duties  Mandatory,  Permissive,  or  Discretionary.  — 
Whether  any  particular  power  or  duty  of  a  municipal  corporation  is  manda- 
tory, permissive,  or  discretionary  merely,  is  purely  a  question  of  legislative 
intent.4  The  mere  power  given  to  a  municipal  corporation  to  do  an  act  does 
not  necessarily  create  an  obligation  to  perform  it.5  But  statutes  imposing  a 
duty  upon  a  municipal  corporation  and  at  the  same  time  giving  the  means  of 
performing  such  duty,  will  as  a  rule  be  regarded  as  mandatory  though  the 
statute  conferring  the  power  be  only  permissive  in  its  terms.® 


v.  Los  Angeles,  88  Fed.  Rep.  720;  In  re  Lee 
Tong,  18  Fed.  Rep.  253;  Gilman  v.  Sheboygan, 
2  Black  (U.  S.)  510.  See  also  Tatum  v.  Tama- 
roa,  14  Fed.  Rep.  103. 

California.  —  Douglass  v.  Placerville,  18  Cal. 
643. 

Colorado. — Thomas  v.  Grand  Junction,  13 
Colo.  App.  80. 

Dakota. — Treadway  v.  Schnauber,  1  Dak. 
236.  • 

Florida.  — Ex  p.  Sims,  40  Fla.  432. 

Iowa.  — Clark  v.  Davenport,  14  Iowa  494. 

Kansas.  —  Leavenworlh  v.  Norton,  1  Kan. 
432- 

Maryland.  —  Heiskell  v.  Baltimore,  65  Md. 
125,  57  Am.  Rep.  308. 

Michigan.  —  Port  Huron  v.  McCall,  46  Mich. 
565;  Knapp  v.  Svvaney,  56  Mich.  345,  56  Am. 
Rep.  397. 

Mississippi.  —  Leonard  v.  Canton,  35  Miss. 
189. 

Missouri.  —  Joplin  v.  Leckie,  78  Mo.  App.  8, 
2  Mo.  App.  Rep.  123. 

New  York.  —  Parker  v. 
223. 

Tennessee.  —  Nichol 
(Tenn.)  252. 

Virginia.  —  Richmond  v.  Richmond,  etc.,  R. 
Co.,  21  Gratt.  (Va.)  614. 

It  is  a  rule  of  construction,  it  has  been  said, 
that  municipal  corporations  "  take  nothing  by 
implication."    State  v.  Young,  3  Kan.  445. 

1.  Torrent  v.  Muskegon,  47  Mich.  115,  41 
Am.  Rep.  715. 

Powers  Intended  to  Be  Conferred  to  Be  Effectu- 
ated.—  Smith  v.  Madison,  7  Ind.  86;  Port 
Huron  v.  McCall,  46  Mich.  565. 

Whether  Particular  Enterprise  for  "  City  Pur- 
pose."—  A  doubt  as  to  whether  an  enterprise 
which  a  city  is  authorized  by  statute  to  under- 
take is  for  a  city  purpose  will  be  resolved  in 
the  affirmative,  as,  in  questions  involving  the 
constitutionality  of  a  statute,  intendments 
favor  its  constitutionality.  Sun  Printing,  etc., 
.Assoc.  v.  New  York,  8  N.  Y.  App.  Div.  230. 

A  Grant  of  Municipal  Jurisdiction  over  Desig- 
nated Limits  will  be  held  to  include,  by  impli- 
cation, all  the  powers  given  to  a  municipal  cor- 
poration by  its  charter.  San  Diego  v.  Gran- 
niss.  77  Cal.  511. 

Custom  and  Usage  May  Be  Considered  for  the 


Baker,  Clarke  (N.  Y.) 
Nashville,  9  Humph. 


purpose  of  construing  the  provisions  of  a  char- 
ter. Rex  v.  Grout,  1  B.  &  Ad.  104,  20  E.  C. 
L.  352;  Atty.-Gen.  v.  Boston,  9  Jur.  838;  Rex 
v.  Davis,  6  Ad.  &  El.  374,  33  E.  C.  L.  90;  Rex 
v.  Mashiter,  6  Ad.  &  El.  153,  33  E.  C.  L.  31; 
Haddock's  Case,  T.  Raym.  435;  Rex  v  Ches- 
ter, 1  M.  &  S.  101;  Bosworth  v.  Budgen,  7 
Mod.  459;  London  v.  Long,  1  Campb.  22,  10 
Rev.  Rep.  618. 

If  a  Municipal  Corporation  Has  Obtained  Money 
on  a  Particular  Construction  of  a  Power  and  then 
seeks  to  maintain  a  different  construction  to 
avoid  payment  of  the  debt,  it  is  proper  for  the 
courts  to  give  weight  to  the  first  construction, 
if  not  manifestly  erroneous.  Port  Huron  v. 
McCall,  46  Mich.  565. 

2.  Kyle  v.  Malin,  8  Ind.  34. 

When  a  Power  Has  Once  Been  Conferred,  it 
should  not  be  crippled  or  destroyed  by  a 
strained  interpretation  of  subsequent  laws. 
Orange,  etc.,  R.  Co.  v.  Alexandria,  17  Gratt. 
(Va.)  176. 

3.  State  v.  Young,  3  Kan.  445. 

4.  Mason  v.  Fearson,  9  How.  (U.  S.)  248; 
Hurford  v.  Omaha,  4  Neb.  336. 

Absolute  Duty  —  Discretionary  Acts.  —  As  a 
matter  of  course,  where  .an  absolute  duty  is 
prescribed,  its  performance  can  never  be  a 
matter  of  discretion.  Veazie  v.  China,  50  Me. 
518. 

So  also  there  can  never  be  any  absolute  duty 
to  perform  a  discretionary  act,  such  proposition 
involving  an  irreconcilable  inconsistency. 
Carr  v.  Northern  Liberties,  35  Pa.  St.  324,  78 
Am.  Dec.  342. 

Discretionary  Powers  —  How  Exercised.  —  Des 
Moines  Gas  Co.  v.  Des  Moines,  44  Iowa  505, 
24  Am.  Rep.  756;  Kelley  v.  Milwaukee,  18 
Wis.  85. 

5.  Goodrich  v.  Chicago,  20  111.  445;  Coopers 
v.  San  Jose,  55  Cal.  599. 

6.  Veazie  v.  China.  50  Me.  518;  New  York 
v.  Furze,  3  Hill  (N.  Y.)  612. 

Power  Granted  to  Perform  Act  Beneficial  to  Pub- 
lic —  Duty  Peremptory. —  Springfield  Milling  Co. 
v.  Lane  County,  5  Oregon  265;  Rex  v.  Hast- 
ings, r  Dowl.  &  R.  148,  16  E.  C.  L.  23,  5  B.  & 
Aid.  692,  note;  Lyme  Regis  v.  Henley,  3  B. 
&  Ad.  77,  23  E.  C.  L.  32,  5  Bing.  91,  15  E.  C. 
L.  376,  3  M.  &  P.  278;  Mason  v.  Fearson,  q 
How.  (U.  SO248. 
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8.  Exercise  of  Powers  —  a.  In.General.  — When  a  power  is  conferred  upon 
a  municipal  corporation,  and  the  manner  in  which  it  is  to  be  exercised  is  pre- 
scribed, such  mode  must  be  pursued.1  And  this  rule  applies  with  especial 
force  where  there  are  negative  words  which  in  effect  prohibit  the  doing  of  the 
thing  unless  done  in  the  manner  prescribed.3 

b.  Municipal  and  Extra-Municipal  Powers.  —  Greater  liberality  of 
construction  should,  it  has  been  held,  be  adopted  with  reference  to  the  exer- 
cise, in  the  manner  prescribed,  of  the  usual  and  necessary  powers  existing  in 
all  municipal  corporations,  than  of  the  extra-municipal  powers  which  must  be 
more  strictly  pursued  and  the  grant  of  which  will  be  deemed  subject  to  all 
the  terms  and  conditions  annexed  thereto  or  connected  therewith.3 

c  Effect  of  Failure  to  Execute  Power  in  Manner  Prescribed. 

—  This  subject  will  be  more  particularly  considered  in  connection  with 
municipal  contracts.4  The  general  rule  is,  however,  that  the  effect  of  a 
failure  to  execute  a  power  in  the  manner  prescribed  depends  upon  whether 
the  omission  be  of  a  matter  the  provision  in  reference  to  which  is  deemed 
mandatory,  or  directory  merely.  If  the  provision  which  is  not  complied  with 
is  regarded  as  mandatory,  then  the  omission  is  fatal  to  the  validity  or  binding 
effect  of  the  corporate  action,  whereas  if  directory  merely  the  contract  is  not 
at  all  events  absolutely  void,  but  if  executed  by  the  other  contracting  party 
may  be  binding  upon  the  corporation.5 

9.  Presumed  Knowledge  of  Powers.  —  Persons  dealing  with  a  municipal  cor- 
poration are  presumed  to  know  what  its  powers  are,  as  these  are  conferred 
by  legislative  act  and  recorded  in  a  manner  accessible  to  all.6  So  also,  as  to 
such  duties  and  powers  of  the  officers  of  a  municipal  corporation  as  are  pre- 
scribed by  statute,  every  person  dealing  with  these  officers  as  such  may  know, 
and  is  charged  with  knowledge  of,  the  nature  of  their  duties  and  extent  of 
their  powers.7 

10.  Divestiture  of  Governmental  Functions.  —  A  municipal  corporation  can- 
not divest  itself  of  its  governmental  functions  conferred  by  the  legislature  by 
a  surrender,  or  impair  its  right  to  exercise  such  functions  as  maybe  necessary 
and  proper  for  the  public  good.8 

1.  Manner  of  Exercise  of  Powers  —  England. 

—  Rex  v.  Liverpool,  4  Burr.  2244. 
California. — •  Argenli  v.  San  Francisco,  16 

Cal.  255;  People  v.  Harris,  4  Cal.  9;  Zottman 
v.  San  Francisco,  20  Cal.  96,  81  Am.  Dec.  96, 
note. 

Illinois.  —  Ottawa  v.  People,  48  III.  233. 

Indiana.  —  First  Presb.  Church  v.  Ft.  Wayne, 
36  Ind.  338,  10  Am.  Rep.  35;  Kyle  v.  Malin,  8 
Ind.  34. 

Iowa.  —  Des  Moines  v.  Gilchrist,  67  Iowa 
210,  56  Am.  Rep.  341. 

Michigan.  —  McBrian  v.  Grand  Rapids,  56 
Mich.  95. 

Nebraska.  —  Hurford  v.  Omaha,  4  Neb.  336. 

New  York.  —  Bonesteel  v.  New  York,  22  N. 
Y.  162;  McSpedon  v.  New  York,  7  Bosw.  (N. 
Y.)  601;  Ziegler  v.  Chapin,  126  N.  Y.  342;  Mc- 
Donald v.  New  York,  68  N.  Y.  23,  23  Am.  Rep. 
144;  People  v.  Briggs,  50  N.  Y.  553. 

Wisconsin.  —  Gilman  v.  Milwaukee,  61  Wis. 
588. 

2.  First  Presb.  Church  v.  Ft.  Wayne,  36  Ind. 
338,  10  Am.  Rep.  35. 

Especially  Where  Such  Acts  Affect  Private  Prop- 
erty the  powers  granted  must  be  strictly  pur- 
sued.   Kyle  v.  Malin.  8  Ind.  34. 

3.  Moore  v.  New  York,  73  N.  Y.  238,  29  Am. 
Rep.  134. 

4.  See  infra,  this  title,  Municipal  Contracts. 
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6.  Moore  v.  New  York,  73  N.  Y.  238,  29  Am. 

Rep.  134. 

When  Statute  Mandatory  —  When  Directory.  — 

For  a  full  consideration  of  the  question  whether 
or  not  the  provisions  of  a  statute  aie  manda- 
tory or  directly  merely,  see  the  title  Statutes. 
See  also  as  involving  the  construction  in  this 
respect  of  a  statute  particularly  applicable  to 
municipal  corporation,  Hurford  v.  Omaha,  4 
Neb.  336. 

6.  Presumption  of  Knowledge  of  Powers.  — 

Dibble  v.  New  Haven,  56  Conn.  199;  Tread- 
way  v.  Schnauber,  1  Dak.  236;  Law  v.  People, 
87  111.  385;  McPherson  v.  Foster,  43  Iowa  48,  22 
Am.  Rep.  215;  Suburban  Electric  Light  Co.  v. 
Hempstead,  38  N.  Y.  App.  Div.  355;  Ectoyd 
v.  Coggeshall  21  R.  I.  1;  Bryan  v.  Page,  51 
Tex.  532,  32  Am.  Rep.  637. 

7.  Madison  Newsome,  39  Fla.  149;  Tread- 
way  v.  Schnauber,  1  Dak.  236;  Cleveland  v. 
State  Bank,  16  Ohio  St.  236,  88  Am.  Dec.  445; 
Bardsley  v.  Sternberg,  17  Wash.  243. 

8.  May  Not  Divest  Itself  of  Governmental  Func- 
tions —  United  States. —  Goszler  v.  Georgetown, 
6  Wheat.  (U.  S.)  593. 

Alabama.  —  Montgomery  v.  Capital  City 
Water  Co.,  92  Ala.  361. 

Illinois.  —  Carlvle  Water,  etc.,  Co.  z>.  Carlyle, 
31  111.  App.  325;  Illinois  Cent.  Hospital  v.  Jack 
sonville,  61  111.  App.  199. 
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11.  Miscellaneous  Powers  —  a.  To  Have  Name  and  SEAL.  —  The  power  to 
have  a  name  and  seal  is  commonly  conferred  upon  municipal  corporations.1 

More  than  One  Name.  — ■  A  corporation,  it  has  been  held,  may  have  two  names, 
one  by  prescription  and  the  other  by  charter,3  or  two  names  by  prescription;3 
but  by  charter  or  grant  it  can  have  but  one.'1 

Change  of  Name.  — ■  The  legislature  may,  in  general,  change  the  name  of  a 
municipal  corporation  at  pleasure,5  but  its  identity  will  not  thereby  be 
destroyed.0 

b.  POWER  TO  CONTRACT  —  (i)  In  General. — The  power  to  contract 
inheres  in  every  municipal  corporation  and  is  co-extensive  with  its  corporate 
powers.7 

(2)  Pozver  to  Borroiv  Money  or  Incur  Debt.  —  It  has  been  held  that  the 
power  to  borrow  money  or  incur  debts  is  not  an  incident  to  the  corporate 
existence  of  municipalities,  and  can  be  exercised  only  when  expressly  con- 
ferred upon  them  by  law.8  On  the  other  hand,  there  is  authority  for  the 
view  that  a  municipal  corporation  has  the  implied  power  to  borrow  money 
for  the  accomplishment  of  objects  expressly  authorized  by  its  charter,  and 
need  not  wait  until  the  money  can  be  raised  by  taxation.9  As  a  matter  of 
fact,  the  power  to  borrow  money  or  incur  debts  is  almost  invariably  expressly 
conferred,  though  its  exercise  is  usually  restricted  in  some  manner,  as  by 
requiring  the  vote  of  the  corporation  in  advance  or  designating  the  objects 
for  which  debts  may  be  incurred.10    The  most  usual  provision  is  authority  to 


Indiana.  —  Valparaiso  v.  Gardner,  97  Inri.  I, 
49  Am.  Rep.  416;  Peru  v.  Gleason,  91  Ind.  566. 

Louisiana.  —  New  Orleans  Gas  Light  Co.  v. 
New  Orleans,  42  La.  Ann.  188. 

Maryland.  —  State  v.  Graves,  19  Md.  351,  81 
Am.  Dec.  639. 

Michigan. — Gale  v.  Kalamazoo,  23  Mich. 
344,  9  Am.  Rep.  80. 

New  York. — New  York  v.  Second  Ave.  R.  Co., 
32  N.  Y.  261 ;  Brick  Presb.  Church  v.  New  York, 
5  Cow.  (N.  Y.)  540. 

Texas.  —  Waterbury  v.  Laredo,  68  Tex.  565. 

1.  Name  and  Seal.  —  College  of  Physicians  -. 
Salmon,  3  Salk.  102;  Gainesville  v.  Caldwell, 
81  Ga.  76;  Neely  v.  Yorkville,  10  S.  Car.  141; 
Richards  v.  Clarksburg,  30  VV.  Va.  491. 

Name  by  Implication.  —  Neely  v.  Yorkville, 
10  S.  Car. 141.  See  also  Collsge  of  Physicians 
v.  Salmon,  3  Salk.  102. 

Incorporation  under  General  Act.  —  Where  the 
general  law  for  the  incorporation  of  municipal- 
ities does  nol  prescribe  by  what  name  existing 
corporations  adopting  iis  provisions  shall  be 
known,  it  has  been  held  that  they  might,  and 
that  the  presumption  would  be  that  they  did, 
retain  their  former  corporate  names.  Johnson 
v.  Indianapolis,  16  Ind.  227. 

Under  the  English  Municipal  Corporation  Act 
the  proper  style  of  municipal  corporations  is 
the  "  mayor,  aldermen,  and  citizens,"  etc. 
Atty.  Gen.  v.  Worcester,  2  Phil.  3;  Rochester 
v.  Lee,  15  Sim.  376. 

2.  Knight  v.  Wells,  1  Ld.  Raym.  80. 

3.  Knight  v.  Wells,  1  Ld.  Raym.  80. 

4.  Anonymous,  3  Salk.  102;  Knight  v.  Wells, 
1  Ld.  Raym.  80. 

But  a  Corporation  Composed  of  Persons  Residing 
Within  Certain  Territorial  Limits  may  have  one 
name,  while  another  name  is  assigned  to  the 
territorv  embraced  within  such  limits.  Neely 
v.  Yorkville,  10  S.  Car.  I4t. 

5.  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  524; 
Girard  t/.  Philadelphia,  7  Wall.  (U.  S.)  1. 


6.  Girard  v.  Philadelphia,  7  Wall.  (U.  S.)  I. 
Continued  Use  of  Former  Name.  —  And  see,  to 

the  effect  that  where  an  existing  corporation 
is  incorporated  anew  by  another  name,  the 
former  name  may  still  be  used,  if  the  consti- 
tution of  the  corporation  as  to  the  integral 
parts  remains  the  same,  Reg.  v.  Gippo,  2  Ld. 
Raym.  1232. 

For  the  Employment  of  the  Corporate  Name  and 
Seal  in  connection  with  the  formal  requisites  of 
contracts,  see  infra,  this  title,  Municipal  Con- 
tracts. 

7.  Gainesville  v.  Caldwell,  81  Ga.  76;  Port- 
land Lumbering,  etc.,  Co.  v.  East  Portland,  18 
Oregon  21.  See  further  infra,  this  title, 
Municipal  Conti  acts. 

8.  Law  v.  People,  87  111.  385;  Hackettstown 
v.  Swackhamer,  37  N.  J.  L.  iqi. 

What  Is  a  "Borrowing  of  Money."  —  Gelpcke 
v.  Dubuque,  I  Wall.  (U.  S.)  221. 

Bridges.  —  That  a  town  can  contract  for  the 
building  of  a  bridge  only  when  expressly 
authorized,  see  Donnelly  v.  Ossining,  18  Hun 
(N.  Y.)  352. 

Offer  of  P.ewards.  —  See  the  title  Rewards. 

9.  Lovejoy  v.  Foxcroft,  91  Me.  367;  Mills  v. 
Gleason,  n  Wis.  470,  78  Am.  Dec  721. 

10.  Nature  of  Power. — In  exercising  the  power 
to  borrow  money  a  municipal  corporation  is 
not  exercising  sovereign  powers,  but  is  re- 
sponsible for  the  acts  of  its  agenis  in  the  same 
manner  as  a  private  corporation.  De  Voss  v. 
Richmond,  18  Gratt.  (Va.)  338,  98  Am.  Dec. 
646,  note. 

What  Power  Includes.  —  The  power  to  borrow 
money  conferred  upon  a  municipal  corporation 
includes  that  of  executing  the  proper  evidences 
of  debt  and  securities  for  the  lender.  Com.  v. 
Pittsburgh,  34  Pa.  St.  496.  See  further  in  this 
connection  the  title  MuNicrrAL  Securities, 
post. 

Constitutionality  of  Law.  —  A  statute  author- 
izing a  municipal  corporation  to  borrow  money 
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incur  debts  within  certain  limits  for  public  or  city  purposes.  No  rule  can  be 
stated  in  advance  by  which  it  can  be  determined  what  are  and  what  are  not  pub- 
lie  or  city  purposes  within  such  provision.1  It  has  been  held  that  the  test  is 
merely  that  which  is  required  for  the  general  good  of  the  inhabitants,  and  the 
power  to  borrow  for  such  object  is  not  at  all  restricted  to  purposes  for  which 
precedents  can  be  found.3 

Commercial  Paper.  —  The  power  to  issue  commercial  paper  is  not  inherent  in 
a  municipal  corporation,  nor  can  it  be  implied  from  the  ordinary  police 
powers  given  to  it.3 

(3)  Subscription  to  Stock  in  Private  Corporation.  —  An  incorporated  city 
has  not,  in  the  absence  of  express  authority  conferred,  power  to  subscribe  to 
the  capital  stock  of  a  private  corporation.4  The  legislature  may,  and  fre- 
quently does,  confer  this  power,5  except  where  restrained  by  constitutional 
provision.6    But  a  municipality  has  the  power  to  sell  stock  validly  subscribed 


and  repay  it  by  the  levy  of  a  tax  is  not  un- 
constitutional as  taking  private  property  for 
public  purposes  without  compensation.  Gil- 
man  v.  Sheboygan,  2  Black  (U.  S.)  510. 

Particular  Purpose. —  Where  the  city  council 
is  only  authorized  to  incur  a  debt  for  a  partic- 
ular purpose,  such  purpose  must  be  strictly 
followed.  Tukey  v.  Omaha,  54  Neb.  370,  69 
Am.  St.  Rep.  711. 

Rate  of  Interest.  —  Where  by  its  act  of  incor- 
poration a  municipality  is  prohibited  from 
paying  any  nigher  rate  of  inierest  for  money 
borrowed  than  the  legal  rate,  a  resolution  of 
the  municipal  council  authorizing  the  borrow- 
ing of  money  at  a  rate  of  interest  greater  than 
the  ordinary  legal  interest  is  illegal  and  null. 
Atty.-Gen.  v.  Iberville,  6  Rev.  Leg.  241  (Mu- 
nicipal Code  492  et  seq.). 

Where  Indebtedness  Discharged.  —  It  has  been 
held  that  municipal  corporations  are  not  bound 
to  discharge  indebtedness  elsewhere  than  at 
their  treasuries.  People  v.  Tazewell  County, 
22  III.  147;  Pekin  v.  Reynolds,  31  111.  529,  83 
Am.  Dec.  244. 

1.  As  to  What  Have  Been  Held  City  Purposes 
under  such  provisions,  see  Mitchell  v,  Burling- 
ton, 4  Wall.  (U.  S.)  270;  Larned  v.  Burlington, 
4  Wall.  (U.  S.)  275;  Hequembourg  v.  Dunkirk 
49  Hun  (N.  Y.)  550;  Matter  of  Jensen,  (Supm. 
Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  378. 

"General  Purposes."  — Charter  power  to  bor- 
row money  for  "  general  purposes  "  means 
ordinary  governmental  purposes  such  as  are 
generally  carried  out  with  revenues  derived 
from  taxation.  Brenham  v.  German  Ameri- 
can Bank,  144  U.  S  173,  54g. 

Contesting  Election  for  Removal  of  County  Seat. 

—  Am  unicipal  corporation  has  no  authority  to 
borrow  money  to  defray  the  expenses  of  the 
contest  of  an  election  for  the  removal  of  the 
county  seat.  Myers  v.  Jeffersonville,  145  Ind. 
431- 

2.  Sun  Printing,  etc..  Assoc.  v.  New  York, 
8  N.  Y.  App.  Div.  230. 

8.  Chisholm  v.  Montgomery,  2  Woods  (U.  S.) 
584;  Bourdeaux  v.  Coquard,  47  111.  App.  254; 
Knapp  v.  Hoboken,  39  N.  J.  L.  394.  See  also 
Dively  v.  Cedar  Falls,  2s  Iowa  565.  And  see 
further  in  this  connection  the  title  Municipal 
Securities,  post. 

4.  Subscriptions  to  Stock  of  Private  Corporations. 

—  Union  Bank  v.  Oxford,  119  N.  Car.  214; 
Chisholm  v.  Montgomery,  2  Woods  (U.  S.)  5S4; 
Mississippi,  etc.,  R.  Co.  v.  Camden,  23  Ark. 


300;  Aurora  v.  West,  22  Ind.  88,  85  Am.  Dec. 
413;  Lewis  v.  Bourbon  County,  12  Kan.  186; 
Purcell  v.  Riverside,  r  Ohio  Cir.  Dec.  7; 
Memphis  v.  Memphis  Water  Co.,  8  Baxt. 
(Tenn.)  587.  See  also  Cook  v.  Sumner  Spin- 
ning, etc.,  Co.,  1  Sneed  (Tenn.)  698.  See  the 
title  Municipal  Aid,  ante. 

5.  United  Stales.  —  Van  Hostrup  v.  Madison, 
1  Wall.  (U.  S.)  291. 

California.  —  People  v.  Coon,  25  Cal.  635. 

Illinois. — Johnson  v.  Stark  County,  24  111. 
75;  Perkins  v.  Lewis,  24  111.  208;  Prettyman 
v.  Tazewell  County,  19  111.  406,  71  Am.  Dec. 
230;  Keithsburg  z.  Frick,  34  111.  405  ;  Butlers. 
Dunham,  27  111.  474. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Evans- 
ville,  15  Ind.  395;  Aurora  v.  West,  9  Ind.  74. 

Missouri.  —  St.  Louis  v.  Alexander,  23  Mo. 
4S3- 

New  York.  —  Gould  v.  Venice,  29  Barb.  (N. 
Y.)  442;  Rome  Bank  v.  Rome,  18  N.  Y.  38; 
Grant  v.  Courter,  24  Barb.  (N.  Y.)  232;  Clarke 
v.  Rochester,  24  Barb.  (N.  Y.)  446. 

North  Carolina.  —  Taylor  v.  Newberne,  2 
Jones  Eq.  (55  N.  Car.)  141,  64  Am.  Dec.  566. 

Pennsylvania.  —  Sharpless  v.  Philadelphia, 
21  Pa.  St.  147,  59  Am.  Dec.  759;  Moers  v. 
Reading,  21  Pa.  St.  188;  Com.  v.  Taylor,  36 
Pa.  St.  263;  Com.  v.  Perkins,  43  Pa.  St.  400. 

Tennessee.  —  Nichol  v.  Nashville,  9  Humph. 
(Tenn.)  252. 

Texas.  —  San  Antonio  v.  Jones,  28  Tex.  19. 

Power  Not  to  Be  Extended.  —  Lewis  v.  Bour- 
bon County,  12  Kan.  186. 

No  Vested  Right  in  Municipal  Inhabitants.  — 
People  v.  Coon,  25  Cal.  635. 

Subsequent  Sanction  by  Legislature.  —  A  sub- 
scription by  a  municipal  corporation  to  the 
stock  of  an  incorporated  company,  though  un- 
authorized by  the  charter  of  the  municipality, 
may  be  binding  upon  it  if  subsequently  sanc- 
tioned by  the  legislature.  First  Municipality 
v.  Orleans  Theatre  Co.,  2  Rob.  (La.)  209. 

But  under  a  constitutional  provision  pro- 
hibiting the  legislature  from  compelling  a 
municipal  corporation  to  incur  a  debt  for  a 
purely  local  purpose,  it  has  been  held  that  the 
legislature  has  no  power  to  render  binding  on 
a  municipal  corporation  against  its  will  a  void 
subscription  to  the  stock  of  a  railroad  com- 
pany.   Marshall  v.  Silliman,  61  111.  218. 

6.  In  Some  States  the  Legislature  Is  Prohibited 
by  Constitutional  Provision  from  conferring  upon 
municipal  corporations  the  right  to  subscribe 
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for,  though  in  the  absence  of  express  authority.' 

(4)  Waiver  of  Forfeitures  —  Remission  of  Penalties.  —  A  city  may  waive  a 
forfeiture  incurred  by  a  contractor  in  not  completing  performance  of  the  con- 
tract by  the  day  named  in  the  contract.2  A  municipal  corporation  may  also, 
when  it  has  by  mistake  or  a  change  of  circumstances  obtained  a  contract 
which  operates  oppressively  upon  one  of  its  citizens,  annul  or  modify  the 
same.3 

c.  Power  TO  Sue  and  Be  Sued.  —  A  municipal  corporation  possesses 
the  inherent  power  to  sue  and  be  sued;4  but  not  to  maintain  a  suit  in  behalf 
of  any  of  its  inhabitants.5 

d.  By-laws,  Ordinances,  etc.  —  The  power  is  generally  possessed  by 
all  municipal  corporations  to  enact  and  establish  all  needful  ordinances, 
by-laws,  rules,  regulations,  etc.0  But  a -grant  to  a  municipal  corporation  of 
power  to  legislate  by  ordinance  on  certain  enumerated  subjects  is  different 
from  and  an  addition  to  that  power  of  making  by-laws  which  is  incidental  to 
the  creation  of  a  corporation.7 

c.  Officers  —  Amotion  of,  etc.  —  A  municipal  corporation  possesses 
the  power  to  remove  an  officer  for  good  cause  shown,  although  not  expressly 
granted  by  the  charter.8  But  the  amotion  of  an  officer  of  a  municipal  cor- 
poration still  leaves  him  a  member  of  the  corporation.9 

Creation  of  Municipal  Office.  —  A  municipal  corporation  cannot,  in  the  absence 
of  express  authority,  create  an  office,  define  its  duties,  appoint  an  incumbent, 
and  invest  him  with  the  powers  of  a  municipal  officer.10 

/.  Celebrations  and  Entertainments.  —  Expenditures  for  celebra- 
tion on  public  occasions  such  as  historic  anniversaries,  or  for  the  entertain- 
ment of  distinguished  visitors,  are  not  as  a  rule  within  the  scope  of  municipal 
authority  unless  expressly  authorized  by  the  charter. 11  Such  a  power  is,  how- 
ever, not  uncommonly  conferred,  and  there  is  no  doubt  of  the  constitution- 
ality of  a  charter  provision  giving  such  authority.18 

for  stock  in  private  corporations.    See  Wilkes-     field  Fire  Dist.,  154  Mass.  450;  Janesville  v. 
barre  City  Hospital  v.  Luzerne  County,  84  Pa.      Milwaukee,  etc.,  R.  Co..  7  Wis.  484. 
St.  55;  Covington,  etc.,  R.  Co.  v.  Athens,  85         5.  Park  v.  Modern  Woodmen  of  America, 
Ga.  367;  Weismer  v.  Douglas.  64  N.  Y.  91,  21      181  III.  214. 

Am.  Rep.  586.  And  see  Geneseo  v.  Geneseo  Payment  of  Judgments.  —  The  fact  that  no 
Natural  Gas,  etc.,  Co.,  55  Kan.  358.  authority  exists  for  the  payment  of  judgments 

1.  Terre  II aut2  v.  Terre  Haute  Water  Works  against  a  city  does  not  release  the  city  from 
Co.,  Q4  Ind.  305.  liability  therefor.    Slusser  v.  Burlington,  42 

2.  Power  to  Waive  Forfeitures  or  Remit  Penalties.      Iowa  378. 

—  People  v.  Brennm,  (Supm.  Ci.  Spec.  T.)  18         6.  See  the  title  Ordinances. 

Abb.  Pr.  (N.  Y.)  100.  7.  State  v.  Morristown,  33  N.  J.  L.  57. 

On  the  coniriry  it  has  been  held  that  a        8.  See  the  title  Amotion,  vol.  2,  p.  310. 
municipal  corporation  has  not  the  right  by  its        9.  Richards  v.  Clarksburg,  30  VV.  Va.  491. 
council  to  remit  a  penalty,  unless  such  power        10.  Hoboken  v.  Harrison,  30  N.  J.  L.  73. 
is  specially  conferred  upon  it.    Atty.-Gen.  v.         11.  Expenditures  for  Celebrations  and  the  Like — 
Iberville,  6  Rev.  Leg.  241  (Municipal  Code      Illinois.  —  Law  t1.  People,  87  111.  385. 
1042  el  seq.).  Massachusetts.  —  Hood    v.    Lynn,    1  Allen 

3.  Bean  v.  Jay,  23  Me.  117;  Meech  v.  Buffal  ),  (Mass.)  103;  Gerry  v.  Stoneham,  1  Allen  (Mass.) 
29  M.  Y.  ig3.  319;  Tash  v.  Adams,  10  Cush.  (Mass.)  252. 

Increase  of  Contract  Price.  — ■  To  the  effect  that  And  see  Morrison  v.  Lawrence,  98  Mass.  219. 
a  municipal  corporation,  having  the  power  to  Michigan.  —  Black  v.  Detroit,  119  Mich.  571. 
contract  for  doing  certain  work,  may,  unless  New  York.  —  Hodges  ±>.  Buffalo,  2  Den.  (N. 
prohibited  by  its  charter,  voluntarily  increase  Y.)  no,  cited  in  Boyland  v.  New  York,  1  Sandf. 
the  contract  price  where  the  circumstances     (N.  Y.)  30. 

will  equitably  justify  it,  see  Meech  v.  Buffalo,  North  Carolina.  —  Love  v.  Raleigh,  11O  N. 
29  N.  Y.  19S.  Car.  296. 

But  consi  ler  contra,  Murdock  -■.  District  of  Ohio.  —  Stem  v.  Cincinnati,  9  Ohio  Dec.  45, 
Columbia,  22  Ct.  CI.  464,  in  which  it  was  said     6  Ohio  N.  P.  15. 

that  loss  and  hardship  upon  a  party  contract-  Rhode  Island.  —  Austin  v.  Coggeshall,  12  R. 
ing  with  a  municipality  do  not  authorize  the      I.  329,  34  Am.  Rep.  648. 

officers  of  the  corporation  to  pay  more  than  the  12.  Hill  z/.  Easthampton,  140  Mass.  381;  Hub- 
contract  price,  and  if  this  is  done  the  corpora-  bard  v.  Taunton,  140  Mass.  467;  Tindley  v. 
tion  may  recover  back  the  amount  so  paid.  Salem,  137  Mass.  171,  50  Am.  Rep.  289;  Tatham 

4.  Power  to  Sue  and  Be  Sued. —  Prout  v.  Pitts-     v.   Philadelphia,  33  Leg.  Int.  (Pa.)  220,  11 
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g.  Gifts,  Donations,  Bounties. — A  municipal  corporation  has  no 
power  to  make  gifts  or  donations  of  its  property  or  money,1  and,  under  the 
constitutions  of  some  states,  such  power  could  not  be  conferred  by  the  legis- 
lature.2 Nor,  in  the  absence  of  a  specific  charter  provision  or  statutory 
authority,  have  municipal  corporations  the  right  to  make  appropriations  for 
the  payment  of  bounties  to  procure  enlistments  in  the  United  States  army;3 
but  it  is  competent  for  the  legislature  to  authorize  expenditures  for  such 
purpose.4 

h.  Grant  of  Franchises,  Monopolies,  Exclusive  Privileges.  —  A 
municipal  corporation  may  not,  as  a  rule,  in  the  absence  of  express  authority, 
create  a  monopoly  or  grant  an  exclusive  franchise.5  So  also  a  municipal  cor- 
poration may  not  enter  into  any  contract  which,  by  reason  either  of  its  dura- 
tion through  a  long  period  of  time  or  of  the  nature  of  its  subject-matter,  tends 
to  restrict  the  municipal  authority  in  the  free  exercise  of  its  judgment  and 
discretion  in  connection  with  its  public  governmental  functions.6 

i.  Arbitration  —  Compromise.  —  The  rule  is  general  that  a  municipal 
corporation  may  validly  submit  a  controversy  to  arbitration,  and  will  be 
bound  on  an  award  so  made,7  and  may  compromise  doubtful  or  disputed 
claims.8    The  right  to  compromise  claims  has  been  held  an  incident  of  the 


Phila.  (Pa  )276.  And  see  Atty.-Gen.  v.  Cardiff, 
63  L.  J.  Ch.  557,  (1894)  2  Ch.  337,  8  Reports 
268,  70  L.  T.  N.  S.  591;  Atty.-Gen.  v.  Black- 
burn, 57  L.  T.  N.  S.  385. 

See  further  on  this  subject  the  title  Taxa- 
tion, in  connection  with  the  right  of  munici- 
pal taxation  for  such  purposes  as  those  just 
indicated. 

Power  to  Send  Exhibit  to  Exposition  in  Sister 
State.  —  That  the  city  of  Philadelphia  had  the 
power  to  send  the  Liberty  Bell  as  an  exhibit 
for  the  Atlanta  exposition,  see  Morion  v. 
Philadelphia,  4  Pa.  Dist.  523. 

1.  Gifts,  Bounties,  etc.  —  Conlin  v.  San  Fran- 
cisco, 114  Cal.  404;  Fulton  v.  Northern  Illinois 
College,  158  111.  333;  Matthews  v.  West- 
borough,  134  Mass.  555 

Where  a  Claim  for  Compensation  Is  Made  by  a 
Person  Injured  while  in  the  employ  of  a  town, 
the  town  cannot  vote  a  gratuity  to  him  on  ac- 
count of  his  needy  circumstances,  though  it 
may  vote  a  sum  in  settlement  of  a  claim  based 
upon  the  alleged  legal  liability.  Matthews  v. 
Westborough,  134  Mass  555.  See  infra,  this 
section.  Arbitration  —  Compromise. 

National  Guard.  —  A  city  has  no  power  in  the 
absence  of  authority  conferred  to  appropriate 
money  to  assist  in  the  maintenance  of  the 
national  guard  of  the  state.  Knapp  v.  Kansas 
City,  48  Mo.  App.  485. 

2.  See  for  example  article  4,  §  31,  of  the 
Constitution  of  California. 

3.  Barbour  v.  Camden,  51  Me.  608;  Opinion 
of  Justices,  52  Me.  595;  Stetson  v.  Kempton, 
13  Mass.  272,  7  Am.  Dec.  145;  Crowell  v. 
Hopkinton,  45  N.  H.  9;  Fiske  v.  Hazard,  7  R. 
I.  438;  State  v.  Tappan,  29  Wis.  664,  9  Am. 
Rep  622. 

4.  Crowell  v.  Hopkinton,  43  N.  H.  9;  Shack- 
ford  v.  Newiagton,  46  N.  H.  415;  Speer  v. 
School  Directors,  50  Pa.  St.  150;  State  v.  Tap- 
pan,  29  Wis.  664,  9  Am.  Rep.  622.  And  see 
Fiske  v.  Hazard,  7  R.  I.  438.  See  further  in 
this  connection  the  titles  Pensions  and 
Bounties;  Taxation. 

6.  See  the  title  Monopolies  and  Corporate 
Trusts,  ante. 


6.  Saginaw  Gas-Light  Co.  v.  Saginaw,  28 
Fed.  Rep.  529,  Long  v.  Duluth,  49  Minn.  280, 
32  Am.  St.  Rep.  547;  Parfitt  v.  Ferguson,  3  N. 
Y.  App.  Div.  176;  Syracuse  Water  Co.  v.  Syra- 
cuse, 116  N.  Y.  167;  Altgelt  v.  San  Antonio,  81 
Tex.  436;  Parkersburg  Gas  Co.  v.  Parkers- 
burg,  30  W.  Va.  435. 

Twenty-five  Years  has  been  held  not  an  un- 
reasonable time  for  a  city  to  bind  itself  for  a 
supply  of  gas  and  water.  Vincennes  v.  Citi- 
zens Gas  Light  Co.,  132  Ind.  114. 

7.  Arbitration  and  Award.  —  Shawneetown  v. 
Baker,  85  III.  563;  Fogg  v.  Dummer,  58  N.  H. 
505;  Paret  v.  Bayonne,  39  N.  J.  L.  559;  Spring- 
field v.  Walker,  42  Ohio  Si.  543;  Smith  v. 
Philadelphia,  13  Phila.  (Pa.)  177,  36  Leg.  Int. 
(Pa.)  277. 

Rule  under  Statute.  —  Municipal  corporations 

are  included  within  the  terms  of  a  statute  pro- 
viding for  arbitration  by  "  all  persons." 
Springfield  \>.  Walker,  42  Ohio  St.  543;  Peters- 
burg v.  Mappin,  14  111.  193,  56  Am.  Dec.  501; 
Agnew  v.  Brail,  124  111.  312;  Collins  v.  Welch, 
58  Iowa  72,  43  Am.  Rep.  mi;  Smith  v.  Wil- 
kinsburg,  172  Pa.  St.  121;  Hall  v.  Baker,  74 
Wis.  118;  Board  of  Liquidation  v.  Louisville, 
etc..  R.  Co.,  109  LT.  S.  221;  Atty.-Gen.  v.  Gas- 
kill,  22  Ch.  D.  537. 

Waiving  Invalidity  of  Award,  —  The  trustees 
of  a  village,  however,  cannot,  by  waiving  the 
invalidity  of  an  award  made  pursuant  to  an 
unconstitutional  statute,  render  the  village  lia- 
ble in  an  award  unenforceable  against  the 
other  party  to  it.  Mills  v.  East  Syracuse, 
(Supm.  Ct.  Spe:.  T.)  20  Misc  (N.  Y.)  651. 

8.  Compromise  —  United  States. —  Board  of 
Liquidation  v.  Louisville,  etc.,  R.  Co.,  109  U. 
S.  221. 

California.  —  People  v.  San  Francisco,  27 
Cal.  655. 

Illinois.  —  Shawneetown 
563- 

Indiana.  —  Logansport 
Ind.  15. 

Massachusetts.  —  Prout 
Dist.,  154  Mass.  450. 

Nebraska,  —  State  v.  Maitin,  27  Neb.  441. 
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power  to  sue  and  be  sued.1 

j.  POLICE  Power.  —  The  police  power  exercised  by  a  municipal  corpora- 
tion is  regarded  as  a  public  governmental  function  delegated  by  the  legislative 
branch  of  the  state  sovereignty.2  The  power  to  create  municipal  corpora- 
tions, it  has  been  said,  necessarily  implies  authority  to  confer  upon  them  such 
police  powers  as  may  be  necessary  for  their  internal  government.3 

k.  Fire  Departments  —  Fire  Limits,  etc.  — These  topics  have  already 
been  discussed.1 

/.  Hospitals,  Pest  Houses,  Almshouses,  etc.  —  Municipal  corpora- 
t:ons  may  as  a  rule,  as  part  of  their  general  police  power,  establish  hospitals 
and  pest  houses,  and  provide  for  the  poor  who  are  unable  to  labor. 5 

m.  Illumination  —  Supplying  Light  to  Inhabitants.  —  Municipal 
corporations  have  the  authority,  independent  of  express  provision  therefor, 
to  furnish  light  for  their  streets  and  other  public  places,  as  part  of  their  gen- 
eral police  power  to  do  all  things  necessary  for  the  health,  welfare,  and  con- 
venience of  their  inhabitants.0  And  such  power,  it  has  been  held,  includes 
the  power  to  purchase  or  construct  a  plant  for  the  purpose.7  Express  power 
is,  however,  frequently  given  to  municipal  corporations  to  provide  by  con- 
tract for  the  lighting  of  their  streets,  public  grounds,  buildings,  etc.8  In 
some  cases  a  distinction  has  been  made  between  the  lighting  of  streets  and 
other  public  places  and  the  supplying  of  light  to  the  inhabitants,  the  former 
being  held  a  municipal  duty,  but  the  latter  not.9 

n.  Water  SUPPLY.  —  The  power  to  provide  for  an  adequate  and  proper 


New  York.  —  O'Brien  v.  New  York,  (Supm. 
Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  219. 

Texas.  — San  Antonio  v.  San  Antonio  St.  R. 
Co.,  22  Tex.  Civ.  App.  14S. 

Wisconsin.  —  Washburn  County  v.  Thomp- 
son, 99  Wis,  585. 

1.  Prout  v.  Pittsfield  Fire  Dist.,  154  Mass. 
450. 

Cannot  Compromise  Claim  Based  on  Void  Con- 
tract. —  Ft.  Edward  v.  Fish,  156  N.  Y.  363. 

Compromise  by  Mayor  —  Estoppel.  —  It  has 
been  held  that  the  mayor  of  a  city  alone,  un- 
less specially  authorized  thereto,  cannot  com- 
promise a  claim  of  the  city,  nor,  by  acting 
under  a  compromise  so  made,  estop  the  city  in 
the  assertion  of  its  legal  rights.  New  Orleans 
v.  Tulane  Educational  Fund,  46  La.  Ann.  861. 

Mayor  and  City  Council.  —  It  has  been  held 
that  the  maj  or  and  city  council  have  power  to 
compromise  claims  against  the  city.  State  v. 
Martin,  27  Neb.  441. 

Mayor  and  Finance  Committee.  —  A  compro- 
mise of  municipal  litigation  made  by  the 
mayor  and  finance  committee  of  the  common 
council  must  be  ratified  by  the  common 
council  to  be  valid.  San  Antonio  v.  San 
Antonio  St.  R  Co.,  22  Tex.  Civ.  App.  148. 

2.  Police  Power.  —  Horn  v.  Baltimore,  30  Md. 
218. 

For  the  extent  and  limits  of  the  police  power 
possessed  by  municipal  corporations,  includ- 
ing the  proper  subjects  of  such  regulations, 
and  the  liabilities  of  municipal  corporations  for 
the  exercise  or  nonexercise  of  such  power,  the 
reader  is  referred  for  a  full  discussion  to  the 
title  Police  Power. 

3.  Bliss  v.  Kraus,  16  Ohio  St.  55:  State  v. 
Cowan,  29  Mo.  330.  And  see  Mauldin  v. 
Greenville,  33  S.  Car.  1;  Kennedy  v.  Phelps, 
10  La.  Ann.  227. 

Impounding  Animals.  —  See  the  title  Impound- 
ing, vol.  16,  p.  4. 


Regulation  and  Operation  of  Eailways.  —  See 

the  titles  Police  Power;  Railroads;  Street 
Railroads. 

Preservation  of  Harbors,  Channels,  and  Landings. 
—  See  the  titles  Ordinances-  Police  Power. 

4.  See  the  titles  Fire  Department,  vol.  13, 
p.  73;  Fire  Limits,  vol.  13,  p.  396. 

5.  Newcastle-upon-Tyne  v.  Atty.  Gen.,  12 
CI.  &  F.  402;  McPherson  v.  Nichols,  48  Kan. 
430;  Vionet  v.  First  Municipality,  4  La.  Ann. 
42;  Rae  v.  Flint,  51  Mich.  526.  See  also  the 
titles  Hospitals  and  Asylums,  vol.  15,  p.  757; 
Poor  and  Poor  Laws. 

6.  Lighting  Streets,  etc.  —  Heilbron  v.  Cuth- 
bert,  96  Ga.  312;  Crawfords\  ille  v.  Braden, 
130  Ind.  149,  30  Am.  St.  Rep.  214,  note;  He- 
quembourg  v.  Dunkirk,  49  Hun  (N.  Y.)  550; 
Mauldin  v.  Greenville,  33  S.  Car.  1;  Ellinwood 
v.  Reedsburg,  91  Wis.  131.  See  also  in  this 
connection  the  titles  Electric-light  Com- 
panies, vol.  10,  p.  861;  Gas  Companies,  vol. 
14.  P.  9*5. 

7.  Hay  v.  Springfield,  64  111.  App.  671. 

8.  Lott  v.  Waycross,  84  Ga.  681;  Nelson  v. 
La  Porte,  33  Ind.  258;  Newport  v.  Newport 
Light  Co.,  84  Ky.  166;  Detroit  v-  Hosmer,  79 
Mich.  384;  Mitchell  v.  Negaunee,  113  Mich. 
359,  67  Am.  St.  Rep.  468;  Christrnsen  v.  Fre- 
mont, 45  Neb.  160;  Richmond  County  Gas- 
Ligbt  Co.  v.  Middletown,  59  N.  Y.  228;  Har- 
lem Gas-Light  Co.  v.  New  York,  33  N.  Y. 
309- 

9.  Baily  v.  Philadelphia,  184  Pa.  St.  594.  63 
Am. 'St.  Rep.  812;  Chiistensen  v.  Fremont,  45 
Neb.  160. 

Bu!  where  a  city  has  authority  to  grant  to 
corporations  or  individuals  the  iit;ht  to  etect 
and  mainiain  appliances  for  supplying  light  lo 
the  inhabitants  of  the  city,  this  is  sufficient  to 
warrant  the  city  itself  in  so  doing.  Crawfords- 
ville  v.  Braden,  130  Ind.  149,  30  Am.  S"t.  Rep. 
214,  n-ote. 
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water  supply  is  frequently  conferred  upon  municipal  corporations  by  express 
charter  or  statute  provision.  In  the  absence  of  such  provision  this  particular 
power  has  been  regarded  as  embraced  within  the  general  police  power  to 
make  proper  provision  for  the  security,  welfare,  health,  and  good  government 
of  the  inhabitants,  or  the  authority  to  make  such  contracts  as  shall  be  deemed 
necessary  for  the  welfare  of  the  municipality.1 

o.  MARKETS.  — The  power  of  municipal  corporations  to  erect  and  regu- 
late markets  is  considered  under  another  title,  to  which  the  reader  is  referred.2 

p.  STREETS  AND  SIDEWALKS.  — The  subject  of  streets  and  sidewalks  and 
the  powers,  duties,  and  liabilities  of  municipal  corporations  with  respect 
thereto  is  considered  under  other  titles.3 

q.  EMINENT  DOMAIN.  — This  power  is  one  of  the  governmental  powers 
frequently  delegated  by  the  legislature  to  municipal  corporations.4 

r.  TAXATION. — -This  topic  will  be  found  discussed  under  another  title.5 

VII.  Territorial  Limits  and  Subdivisions  —  1.  In  General.  —  The  very 
nature  of  municipal  corporations  requires  that  they  should  have  clearly 
defined  territorial  boundaries.6  It  has  been  said,  indeed,  that  municipal  cor- 
porations "have  boundaries  or  they  have  no  existence."  7  Thus,  under  the 
general  municipal  incorporation  acts  in  the  several  states,  judicial  orders  of 
incorporation  will  be  deemed  void  for  uncertainty  where  the  boundaries  are 
not  defined.**  But  though  the  designation  of  municipal  limits  may  be  vague 
or  ambiguous,  the  incorporation  may  yet  be  sustained  if  the  description  taken 
altogether  is  sufficiently  definite  to  show  what  boundaries  were  intended.9 

2.  Territorial .  Limits  of  Municipal  Powers.- — The  general  rule  is  that  a 
municipal  corporation  can  exercise  its  corporate  pcvvers  only  within  the  city 
limits. ,w  But  the  legislature  may,  and  often  does,  grant  to  municipal  corpora- 
tions the  right  to  exercise  police  power  beyond  and  within  a  prescribed  dis- 
tance of  the  municipal  limits. 11  So,  also,  it  has  been  held  that  the  authority 
of  a  city  to  act  beyond  its  boundaries  may  be  implied  on  the  ground  of  a 
special  necessity,  as  in  preserving  from  deposits  of  filth  a  stream  which  bounds 
the  city,  or  conducting  sewers  and  drains  out  of  the  city,  and  the  like. 12 

1.  See  the  title  Waterworks  and  Water  Failure  to  Designate  County.  —  States.  Hoff, 
Companies.  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep.  672. 

2.  Seethe  title  Markets,  vol.  19,  p.  1139.  Misdescription  —  Reference  to  Documents  Giving 

3.  See  the  titles  Highways,  vol.  15,  p.  343;  Proper  Description.  —  Woods  v.  Henry,  55  Mo. 
Streets  and  Sidewalks.  560. 

4.  Zeigler  v.  Chapin,  126  N.  Y.  343.  See  10.  Folmar  :•.  Curtis.  86  Ala.  354;  Strauss  v. 
generally  the  title  Eminent  Domain,  vol.  10.  Pontiac,  40  111.  301;  Colciwater  v.  Tucker,  36 
p.  1043.  Mich.  474,  24  Am.    Rep    601;    Kennedy  v. 

5.  See  the  title  Taxation.  Sowden,  1  McMulI.  L.  (S.  Car.)  323;  Duncan 

6.  Territorial  Limits.  —  Little  Rock*  v.  Parish,  v.  Lynchburg,  (Va.  1900)  34  S.  E.  Rep.  964. 
36  Ark.  166;  People  v.  Oakland,  92  Cal.  611;  And  see  Vegein  v.  Anderson,  28  Ind.  79. 
Enterprise   v.  Stale,  29   Fla.   128;    State   v.  Jurisdiction    over    Persons   and   Property  of 
Pocatello,  2  Idaho  908;  Plantation  No.  9  v.  Strangers  Temporarily  Within  Limits.  —  Folmar 
Bean,  40  Me.  218;  Cutting  v.  Stone,  7  Vt.  471.  v.  Curtis,  S6  Ala.  354;  Kennedy  z>.  Sowden,  1 

7.  Little  Rock  v.  Parish,  36  Ark.  r66.  McMull.  L.  (S.  Car.)  323. 

The  territory  within  which  a  municipal  gov-  11.  Van  Hook  v.  Selma,  70  Ala.  361,  45  Am. 

ernment  is  exercised  is  still  a  part  of  the  state.  Rep.  S5;  Chicago  Packing,  etc.,  Co.  v.  Chi- 

and  for  all  purposes  other  than  municipal  gov-  cago,  88  111.  221,  30  Am.  Rep.  545;  Emerich  v. 

eminent  is  subject  to  the  state's  control.    Kahn  Indianapolis  11S  Ind.  279;  Albia  v.  O'Harra, 

v.  Sutro,  114  Cal.  316  64   Iowa   297;    State    v.   Franklin,  40  Kan. 

A  Municipal  Corporation  Situated  Partly  in  Two  410. 

Counties  will  be  deemed  in  have  its  legal  situs  Improving  Roads  Beyond  Limits.  —  Hagood  v. 

in  the  countv  in  which  its  municipal  offices  Hutton.  33  Mo.  244. 

and  government  are  located.    Fostoria  v.  Fox,  Authorizing  Construction  of  Street  Railway  — 

60  Ohio  St.  340.  Facilities  Afforded  for  Traffic  Beyond  City  Limits. 

8.  Enterprise  v.  State,  29  Fla.  12S;  Howell  ■ —  Matter  of  East  River  Bridge  Co.,  75  Hun 
v.  Kinney,  99  Ga.  544;  Stale      Bilby,  60  Kan.  (N.  Y.)  119. 

130;  State  v.  Tucker,  48  Mo.  App.  531;  Furrh  Licenses  Operating  Beyond  Limits.  —  Van  Hook 

7'.  State,  6  Tex.  Civ.  App.  221.  v.  Selma,  70  Ala.  361,  45  Am.  Rep.  85;  Erne- 

9.  New  Decatur  v.  Nelson,  102  Ala.  556;  rich  v.  Indianapolis,  11S  Ind.  279. 

People   v.    Linden,    107   Cal.   94;    State   v.  12.  Coldwater  v.  Tucker,  36  Mich.  474,  24 

Wofford,  90  Tex.  514.  Am.  Rep.  601. 
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3.  Water  Boundaries.  —  The  boundaries  of  a  municipal  corporation  situated 
upon  a  navigable  or  non-navigable  stream  or  body  of  water  depend  upon 
the  terms  of  the  legislative  act  defining  its  limits.1  As  a  rule,  however, 
municipal  corporations  situated  upon  a  river  or  other  stream  and  bounded 
thereby  have  jurisdiction  to  the  centre  thereof,  unless  the  charter  or  act  of 
incorporation  restricts  municipal  jurisdiction  to  the  edge  or  margin  of  the 
watercourse.3 

4.  Pov/er  to  Fix  Boundaries, — The  legislative  power  to  provide  for  the 
organization  of  cities  and  incorporated  villages  carries  with  it  the  power  to 
fix  the  territorial  boundaries  of  such  corporations. :t  But  under  the  general 
incorporation  laws  it  is  frequently  provided  that  courts  shall  declare  the 
boundaries  of  a  municipal  corporation  as  designated  in  the  petition  of  the 
inhabitants  thereof  for  incorporation.4  Whether  a  municipal  corporation 
has  defined  boundaries  and  what  they  are,  is  for  the  courts  and  not  the  legis- 
lature to  determine.5 

5.  Nature  of  Territory  Included.  —  There  is  no  doubt  that  the  legislature  of 
a  state  may,  unless  restrained  by  constitutional  provision,  include  any  sort 
of  territory  within  the  municipal  boundaries,  whether  rural  or  agricultural,  or 


1.  Pratl  v.  State,  5  Conn.  388;  Hayden  v. 
Noyes.  5  Conn.  391;  Ft.  Smith  Bridge  Co.  v. 
Hawkins,  54  Ark.  509. 

Where  un  Act  Incorporating  a  Town  described 
its  boundary  line  as  running  by  a  named  river 
to  a  wall  and  then  by  the  wall,  it  was  held 
that  the  boundary  line  followed  the  thread  of 
the  river  until  it  came  to  a  point  at  which  the 
wall  if  protracted  would  inlersect  the  thread 
of  the  river,  and  thence,  making  an  angle,  it 
took  up  the  line  of  the  wall.  Ipswich,  Peti- 
tioner, 13  Pick.  (Miss.)  431. 

Where  for  the  purpose  of  creating  a  town, 
commissioners  were  directed  to  lay  off  a  tract 
of  land  two  miles  square  on  the  east  bank  of 
a  river,  it  was  held  that  the  western  boundary  - 
>>f  the  tract  was  not  the  river  bank,  but  a 
straight,  line  from  the  northwestern  point  to 
the  southwestern  point;  so  much  of  the  river 
as  was  included  in  ihe  line  being  within  the 
corporate  limits  of  the  town.  State  v.  Colum- 
bia, 27  S.  Car.  137. 

An  Act  Extending  the  Limits  of  a  Town  over 
Adjacent  Navigable  Waters  does  not  thereby 
grant  the  land  covered  by  the  water  to  the 
town,  but  merely  confers  civil  and  criminal 
jurisdiction  thereover.  Palmer  v.  Hicks,  6 
Johns.  (N.  Y.)  133. 

Police  Power  over  Harbor.  —  To  the  effect  that 
the  police  power  of  a  city  may  properly  be  ex- 
tended "  over  its  harbor  it  it  has  a  harbor,"  in 
the  absence  of  statutory  restriction  of  its 
boundaries,  see  Smith  v.  Skagit  County,  45 
Fed.  Rep.  725. 

Sufficiency  of  Description.  —  Incorporation  of 
Duquesn-,  147  Pa.  St.  58. 

Shifting  Boundaries.  —  Rechtel  v.  Edgewater, 
45  Hun  (M.  Y.)  240,  affirmed  122  N.  Y.  649. 
And  see  Slatter  of  Brooklyn,  73  N.  Y.  179. 

Water  Boundaries  of  Particular  Cities.  —  See  as 
to  the  boundaries  of  New  York  and  Brooklyn, 
"as  affected  by  contiguous  waters,  Luke  ». 
Brooklyn,  43  Barb.  (N.  Y.)  54;  Matter  of  Fur- 
man  St.,  17  Wend.  (N.  YO649;  Udall  r.  Brook- 
lyn, 19  Johns.  (N.  Y.)  175;  Stryker  v.  New 
York,  19  Johns  (N.  Y.)  179;  Atlantic  Dock  Co. 
v.  Brooklyn,  1  Abb.  App.  Dec.  (N.  Y.)  24.  See 
also  as  to  Philadelphia.  Neal  v.  Com.,  17  S. 
&  R.  (Pa.)  67. 


2.  Jones  v.  Soulard,  24  How.  (U.  S.)  41; 
Granger  v.  Avery,  64  Me.  292;  Cold  Sprng 
Iron  Works  v.  Tolland,  9  Cush.  (Mass.;  492; 
[spwich,  Petitioner,  13  Pick.  (Mass.)  431; 
Boscawen  v.  Canterbury,  23  N.  H.  188;  State 
v.  Canterbury,  28  N.  H.  195;  Gilchrist  v. 
Strong,  167  Pa.  St.  628;  Slate  v.  Columbia,  27 
S.  Car.  137 

Navigable  Stream.  —  It  has  been  held  that 
where  a  navigable  stream  is  designated  as  one 
of  ihe  boundaries  of  a  municipality,  the  low- 
water  line  and  not  the  thread  of  the  stream  is 
the  boundary.  Stale  v.  Eason,  114  N.  Car.  787, 
41  Am.  St.  Rep.  811.  But  compare  Jones  v. 
Soulard,  24  How.  (U.  S.)  41. 

3.  Power  to  Fix  Boundaries.  —  Mt.  Pleasant 
v.  Beckvvith,  ico  U.  S.  524;  Galesbiirg  r<. 
Hawkinson,  75  111.  152;  Wiley  v.  Bluffton,  in 
Ind.  152;  Shumway  v.  Bennett,  29  Mich.  451, 
18  Am.  Rep.  107;  Wade  v.  Richmond,  18  Gratt. 
(Va.)  583;  Washburn  v.  Oshkosh,  60  Wis.  453. 

Subsequent  Recognition  by  Legislature.  —  Peo- 
ple v.  Fainham,  35  111.  562. 

Legislative  Authority  to  Build  a  Bridge  over  a 
designated  river  opposite  a  named  tow  n,  at  the 
western  extremity  of  some  particular  street, 
is  not  a  legislative  recognition  that  the  eastern 
bank  of  the  river  was  the  western  boundary  of 
the  town.    State  v.  Columbia,  27  S.'Car.  137. 

4.  Morristown  v.  Shelton,  I  Head  (Tenn.) 
24;  Willett  v.  Bellville,  it  Lea  (Tenn.)  I; 
Wahoo  v.  Dickinson,  23  Neb.  426. 

5.  Little  Rock  v.  Parish,  36  Ark.  166.  And 
see  Ewing  v.  State,  81  Tex.  172. 

Recognition  —  Acquiescence. — The  recognition 
of  a  boundary  by  the  citizens,  and  acquiescence 
therein  by  the  municipality,  may  be  taken 
by  the  court  as  determining  the  true  boundary, 
where  such  boundary  is  otherwise  vague  and 
uncertain,  but  onlv  under  such  circumstances. 
State  7'.  Columbia,  27  S.  Car.  137.  And  see 
Belknap  v.  Louisville,  93  Ky.  444;  Pidgeon  v. 
McCarthy,  82  Ind.  321. 

Failure  to  Tax  Certain  Property  is  not  an  ad- 
mission by  the  city  that  such  property  is  with- 
out the  city  limits.  State  v.  Columbia,  27  S. 
Car.  137. 

De  Facto  Limits,  —  Albia  v.  O'Harra,  64  Iowa 
297. 
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whether  or  not  such  territory  will  be  benefited  by  its  inclusion  or  is  adaptable 
to  municipal  purposes.1  Under  the  general  incorporation  laws  existing  in  the 
several  states,  the  sort  of  territory  to  be  incorporated  is  generally  indicated, 
and  frequently  with  some  limitation  upon  the  quantity  of  agricultural  or  un- 
occupied lands,3  or  land  which  will  not  be  benefited  by  incorporation  or  the 
proximity  of  a  municipality.3  For  the  particular  provisions  of  these  statutes 
the  reader  must  consult  the  statutes  themselves.  A  reference  to  a  number 
of  decisions  based  upon  and  construing  such'  statutes  will  be  found  in  the 
notes.4 

6.  Two  Cities  in  Same  Territory.  —  It  has  been  held  that  there  cannot  be 
two  municipal  corporations  at  the  same  time  in  the  same  territory.5  But 
this  means  two  legal  and  effective  corporations  exercising  the  same  powers  of 
government  at  the  same  time  within  the  same  territorial  limits.6 

7.  Change  of  Boundaries  —  a.  In  General.  —  The  legislature  has  the  power, 
unless  restricted  by  constitutional  provision,  not  only  to  fix  the  boundaries  of 
municipalities  when  incorporated,  but  to  enlarge  or  diminish  the  same  as  in  its 
discretion  the  public  convenience  and  interests  may  require.7    Nor  can  the 


1.  Nature  of  Territory  Included.  —  State  v. 
McReynolds,  6i  Mo.  203;  Stale  v.  Baird,  79 
Tex.  63;  Nalle  v.  Austin,  (Tex.  Civ.  App.  1897) 
42  S.  W.  Rep.  780;  Ferguson  v.  Snohomish, 
8  Wash.  668;  Washburn  v.  Oshkosh,  60  Wis. 
453- 

2.  Hill  v.  Kalioka,  35  Fe  1.  Rep.  32;  State  v. 
McReynolds,  61  Mo.  203;  State  v.  Campbell, 
120  Mo.  396;  State  v.  Mote,  48  Neb.  683;  Tully- 
town  Borough,  11  Pa.  Co.  Ct.  97;  Larksvills 
Borough,  13  Pa.  Co.  Ct.  351,  2  Pa.  Dist.  796; 
Riverton  Borough,  18  Pa.  Co.  Ct.  533,  6  Pa. 
Dist.  29;  Pyne  Borough  Incorporation,  6  Pa. 
Dist.  353;  McClesky  v.  State,  4  Tex.  Civ.  App. 
322. 

Commons  —  Farm  Lands. — State  v.  McRey- 
nolds, 61  Mo.  203. 

3.  State  -j.  Minnetonka,  57  Minn.  526; 
State  v.  Fridley  Park,  61  Minn.  146;  Incor- 
poration of  Duque^ne,  147  Pa.  St.  58;  Narberth 
Borough,  16  Pa.  Co.  Ct.  32;  Narberth  Village, 
II  Montg.  Co.  Rep.  (Pa.)  22. 

Interests  of  the  Majority  to  Be  Considered. 
—  Prospect  Park  Borough,  166  Pa.  St  502. 

When  Incorporation  Adjudged  Void.  —  The 
incorporation  of  a  city  may  be  adjudged  void 
ab  initio  for  the  inclusion  therein  of  an  unrea- 
sonable amou.it  of  territory  not  embraced  in 
the  city  proper.  White  v.  Quanah,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  839. 

4.  Colorado.  —  People  v.  Fleming,  10  Colo. 
553- 

Indiana. — Chandler  v.  Kokomo,  137  Ind.  295; 
Indiana  Imp.  Co.  v.  Wagner,  138  Ind.  658. 

Nebraska. — State  v.  Dimona,  44  Neb.  154; 
South  Platte  Land  Co.  v.  Baff  vlo  County,  15 
Neo.  605;  McClay  v.  Lincoln,  32  Neb.  412. 

Pennsylvania. — Tullvtovvn  Borough,  11  Pa. 
Co.  Ct.  97;  Blooming  Valley  Borough,  56  Pa. 
St.  66;  Taylor  Borough,  160  Pa.  St.  475;  Hew- 
itt's Appeal,  88  Pa.  St.  55;  Rouseville  Borough, 
21  Pa.  Co.  Ct.  262;  Narberth  Borough,  16  Pa. 
Co.  Ct.  32. 

Texas.  — State  v.  Baird,  79  Tex.  63. 

Washington.  —  Ferguson  v.  Snohomish,  8 
Wash.  668. 

Detached  Territory.  —  An  attempt  to  incor- 
porate two  distinct  detached  tracts  of  land  as 
corporate  territory  under  one  government  is 


unauthorized  and  void.  Enterprise  v.  State,  29 
Fla.  128. 

5.  Rex  v.  Pasmore,  3  T.  R.  243;  Rex  v. 
Amery.  2  Bro.  P.  C.  (Toml.  ed.)  336;  State  v. 

'Winter  Park.  25  Fla.  371;  Enterprise  v.  State, 
29  Fla.  128;  Chicago  Packing,  etc.,  Co.  v.  Chi- 
cago, 88  111.  221.  30  Am.  Rep.  545;  Taylor  v. 
Ft.  Wayne,  47  Ind.  2S1. 

Where  Two  Statues  Were  Enacted,  one  author- 
izing the  organization  of  a  municipal  corpora- 
tion in  certain  territory,  and  another  making 
provision  for  the  annexation  of  such  territory 
to  an  existing  municipalily,  it  was  held  that 
exclusive  jurisdiction  would  vest  in  the  parties 
first  acting  and  organizing  as  prescribed. 
People  v.  Morrow,  181  III.  315. 

6.  Wilson  v.  Sanitarv  Dist.,  133  111.  443: 
People  v.  Nibbe,  150  I!!.  269;  Park  Com'is  v. 
Detroit,  28  Mich.  228,  15  Am.  Rep.  202. 

Incorporated  School  District — City.  —  Park 
Com'rs  v.  Detroit,  28  Mich.  228,  15  Am.  Rep. 
202. 

Corporation   De   Jure  —  De  Facto.  —  State  v. 

Winter  Park,  25  Fla.  371. 

Exception  to  Rule.  —  Where  the  legislature 
has  conferred  upon  municipalities  power  to 
regulate  certain  industries  for  the  distance  of 
one  mile  beyond  their  corporate  limits,  it  has 
been  held  that  such  adjacent  territory  might 
be  subject  to  the  jurisdiction  of  two  mu- 
nicipal corporations,  the  industries  in  ques- 
tion located  therein  Leing  subject  to  the  police 
power  of  both  corporate  bodies.  Chicago 
Packing,  etc.,  Co.  v.  Chicago,  88  111.  221,  30 
Am.  Rep.  545. 

7.  Power  to  Alter  lour  dsries  —  I  ~>:it.  d  States. 
—  Mt.  Pleasant  v.  Eeckwith,  ico  U.  S.  524. 

Arkansas.  —  Eagle  v.  Beard,  33  Ark.  497. 
Illinois.  —  Galesburg  v.  Hawkinson,  75  111. 
152. 

Indiana.  —  Wiley  v.  Blufitcn,  ill  Ind.  152; 
Stilz  v.  Indianapolis,  55  Ind.  515. 

Louisiana.  —  Sloner  v.  Flournoy,  28  La.  Ann. 
850. 

Maryland.  —  Prince  George's  County  v. 
Bladensburg,  51  Md.  465. 

Michigan.  —  People  v.  Bradley.  36  Mich.  447. 

Mississippi.  —  Martin  v.  Dix,  52  Miss.  53,  24 
Am.  Rep.  661. 
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boundaries  of  a  municipal  corporation  as  fixed  in  its  charter  by  the  legislature 
be  changed  except  by  the  legislature,  or  in  the  mode  subsequently  prescribed 
by  legislative  authority.1  It  is  competent  for  the  legislature,  by  the  same  act, 
to  extend  the  boundaries  of  a  city  in  one  or  several  directions,  and  reduce 
them  in  another  by  excluding  territory  originally  a  portion  of  the  municipality.* 

b.  Change  by  Corporate  Authorities.  —  The  municipal  authorities 
can  in  no  case  alter  the  boundaries  of  the  city,  unless  the  power  so  to  do  is 
conferred  upon  them  by  the  legislature.3  And  when  such  power  is  conferred 
it  must  be  exercised  under  the  circumstances  and  in  the  manner  prescribed.4 

c.  Consent  of  Inhabitants.  — The  rule  is  undoubted  that  the  bound- 


Missouri.  —  Giboney  v.  Cape  Girardeau,  58 
Mo.  141 ;  St.  Louis  v.  Allen,  13  Mo.  400;  St. 
Loais  v.  Russell,  9  Mo.  507.  And  see  Lee  v. 
Thomas,  49  Mo.  112;  Walden  v.  Dudley,  49 
Mo.  421. 

Pennsylvania.  —  Kelly  v.  Pittsburgh,  85  Pa. 
St.  170,  27  Am.  Rep.  633;  Hewitt's  Appeal,  88 
Pa.  St.  55;  Smith  v.  McCarthy,  56  Pa.  St.  359. 

Tennessee.  —  McCallie  v.  Chattanooga,  3 
Head  (Tenn.)  317. 

Texas.  — Madry  v.  Cox,  73  Tex.  538. 

Virginia. — Wade  v.  Richmond,  18  Gratt. 
583. 

Wisconsin.  —  Milwaukee  v.  Milwaukee,  12 
Wis.  93.  • 

And  the  Wisdom  or  Discretion  of  the  Exercise  of 
this  Function  by  U12  legislature  cannot  be  in- 
terfered with  by  the  courts,  "  unless  it  be  so 
grossly  perverted  as  10  be  in  manifest  viola- 
tion of  the  constitution."  Hewitt's  Appeal,  88 
Pa.  St.  55.    And  see  Madry  v.  Cox,  73  Tex.  538. 

Changing  Boundaries  by  Special  Act.  —  Where 
a  provision  of  the  state  constitution  prohibits 
the  passing  of  special  acts  conferring  munici- 
pal powers,  the  legislature  is  incompetent  to 
change  the  area  of  the  existing  municipalities 
by  special  act.  Little  Rock  v.  Parish,  36  Ark. 
166;  State  v.  Cincinnati,  20  Ohio  St.  18. 

Where  the  State  Constitution  Provides  the  Man 
ner  in  which  city  limits  shall  be  extended,  the 
legislature  has  no  power  to  authorize  an  ex- 
tension in  a  different  manner.  Westport  v. 
Kansas  City,  103  Mo.  141. 

Effect  on  County  Seat.  —  Where  a  county  seat 
is  located  upon  the  territory  of  an  incorporated 
city,  and  afterwards  the  boundaries  of  such 
city  are  enlarged,  this  extension  does  not  have 
the  effect  of  extending  the  boundaries  of  the 
county  seat,  but  it  remains  where  it  was  orig- 
inally located.  State  v.  Atchison  County,  44 
Kan.  186. 

1.  Willett  v.  Bsllville,  11  LeafTenn.)  1;  Pen- 
sacola  v.  Louisville,  etc.,  R.  Co.,  21  Fla.  492. 

A  Statute  Conferring  upon  County  Commissioners 
the  power  of  restricting  or  extending  munici- 
pal limits  is  not  unconstitutional  as  conferring 
judicial  functions.  Jacksonville  v.  L'Engle, 
20  Fla.  344;  Stilz  v.  Indianapolis,  55  Ind.  515. 
And  see  Cicero  v.  Chicago,  182  111.  301;  Delphi 
v.  Startzman,  104  Ind.  343;  Powers  v.  Wood 
County,  8  Ohio  St,  285. 

Extension  of  City  Limits  by  County  Commis- 
sioners —  Special  Session.  —  Vincennes  v.  Wind- 
man,  72  Ind.  218. 

A  Legislative  Act  Conferring  upon  a  Designated 
Court  the  power  of  extending  the  boundaries 
of  a  city  so  as  to  include  contiguous  territory, 
on  the  petition  of  the  city  council,  and  upon  a 
finding  that  the  territory  in  question  will  re- 


ceive material  benefits  from  its  incorporation, 
and  that  justice  and  equity  require  such  course, 
does  not  confer  upon  the  court  legislative  func- 
tions and  is  not  unconstitutional.  Wahoo  :•. 
Dickinson,  23  Neb.  426.  But  compare  Gales- 
burg  v.  Hawkinson,  75  111.  152. 

2.  Wade  v.  Richmond,  18  Gratt.  (Va.)  583. 

3.  Atchison,  etc.,  R.  Co.  v.  Maquilkin,  12 
Kan.  301;  Willett  7'.  Ktllville,  11  Lea  (Tenn.) 
1;  Norris  v.  Smithville,  1  Swan  (Tenn.)  164; 
McCallie  v.  Chattanooga,  3  Head  (Tenn.)  318. 

The  Grant  to  a  Provisional  Municipality  of  all 
the  powers,  authority,  rights,  and  privileges 
conferred  upon  cities  and  towns  by  a  general 
municipal  incorporation  act  and  amendments 
thereto  includes  the  power  to  extend  the  cor- 
porate limits  as  provided  by  the  latter  act. 
Saunders  v.  Provisional  Municipality,  24  Fla. 
226. 

Delegation  of  Power  Not  Unconstitutional.  — 

Jeffersonville  v.  Weerr.s,  5  Ir.d.  547;  Emporia 
v.  Smith,  42  Kan.  433;  Kelly  v.  Meeks,  87  Mo. 
306- 

Manner   of    Exercise   of   Power. —  Kelly  v. 

Meeks,  87  Mo.  396. 

Though  a  Municipality  Subsequently  Obtains 
the  Power  to  extend  its  corporate  limits,  previ- 
ous proceedings  by  the  municipal  authorities 
for  such  purpose  in  the  absence  of  such  power 
will  not  be  validated.  Atchison,  etc.,  R.  Co. 
7 .  Maquilkin,  12  Kan.  301.  See  Covington  v. 
East  St.  Louis,  78  111.  548. 

4.  Saunders  v.  Provisional  Municipality,  24 
Fla.  226;  Taylor  v.  Ft.  Wayne,  47  Ind.  274; 
Indianapolis  v.  Patterson,  112  Ind.  344;  Glass 
v.  Cedar  Rapids,  68  Iowa  207;  Union  Pac.  R. 
Co.  v.  Kansas  City,  42  Kan.  497;  Atchison, 
etc.,  R.  Co.  v.  Maquilkin,  12  Kan.  301;  Hurla 
v.  Kansas  City,  46  Kan.  738;  Emporia  v. 
Smith  42  Kan.  433;  Omaha  v.  South  Omaha, 
31  Neb.  378;  Mason  r.  Loudon,  8  Baxt. 
(Tenn.)  94. 

A  Village  Existing  under  Special  Charter  can- 
not extend  its  boundaries  in  the  manner  pro- 
vided by  a  general  law,  the  provisions  of 
which  it  has  not  adopted.  People  v.  Mabie, 
73  Hun  (N.  Y.)  495. 

Ordinance  to  Extend  Limits  —  Amendment  of 
Charter.  —  Westport  v.  Kansas  City,  103  Mo. 
141.  But  to  the  effect  that  the  extension  of 
the  limits  of  a  city  or  the  annexation"  of  terri- 
tory thereto  is  not  an  amendment  of  it":  char- 
ter, see  Stale  v.  Warner,  4  Wash.  773;  People 
v.  Oakland,  123  Cal.  598. 

Motive  of  Annexation.  —  Where  a  town  has 
the  power  to  annex  contiguous  territory  the 
motive  which  may  induce  the  exercise  of  such 
power  cannot  be  inquired  into.  Logansport  v. 
Seybold,  59  Ind.  225. 
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aries  of  municipal  corporations  may  be  changed  by  extension  or  reduction 
without  the  consent,  or  even  against  the  will,  of  the  inhabitants  of  the  city 
or  the  territory  affected.1  But  it  is  entirely  competent  for  the  legislature  to 
provide  that  contiguous  territory  shall  not  be  annexed  to  a  municipal  cor- 
porat'on  unless  a  major. ty  of  the  persons  living  therein  shall  consent  thereto. 
This  is  not  a  delegation  of  legislative  power.2 

d.  Effect  of  Change  of  Boundaries  on  Property,  Debts,  Ordi- 
nances, ETC.  —  An  extension  or  reduction  of  the  limits  of  a  municipal  cor- 
poration, or  an  increase  or  decrease  in  the  number  of  its  incorporators,  does  not 
affect  its  title  to  property  held  at  the  time  of  such  change,  or  its  liability  for  its 
debts.3  Where  territory  is  added  to  a  municipality,  the  debts  of  the  city  before 
the  annexation  become  chargeable  on  the  territory  annexed,  as  well  as  on  that 
within  the  original  boundaries,  in  the  absence  of  a  contrary  provision.1  And  a 
municipal  law  or  ordinance  designed  for  the  city  at  large  operates  throughout 
its  actual  boundaries  whatever  they  are,  and  is  not  affected  by  the  fact  that 
these  are  enlarged  from  time  to  time.5 

8.  Extension  of  Limits  —  Annexation  of  Territory  —  a.  In  General.  — The 
legislature  has  the  power,  unless  restrained  by  constitutional  provision,  to 
extend  the  limits  of  an  existing  municipality  by  annexing  territory  thereto, 
although  such  territory  will  receive  no  benefit  from  incorporation  in  return 
for  the  municipal  burdens  thereby  imposed  upon  it,6  and  though  the  annexed 


1.  Consent  of  Inhabitants  to  Change  of  Bound- 
aries —  Indiana.  —  Paul  v.  Walkerton,  150  Ind. 
565;  Forsythe  v.  Hammond,  142  Ind.  505;  In- 
dianapoFs  v.  Patterson,  112  Ind.  344;  Stilz  v. 
Indianapolis,  55  Ind.  515. 

Kentucky. — Cheaney  v.  Hooser,  9  B.  Mon. 
(Ky.)  330;  Covington  v.  Southgate,  15  B.  Mon. 
(Ky.)  492. 

Maryland.  —  Prince  George's  County  v. 
BUdensburg,  51  Md.  465. 

Missouri.  —  St.  Louis  v.  Allen,  13  Mo.  400; 
St.  Louis  v.  Russell,  9  Mo.  507. 

Nebraska. — Gottschalk  v.  Becher,  32  Neb. 
653- 

Ohio.  —  Blanchard  v.  Bissell,  11  Ohio  St.  96; 
Powers  v.  Wood  County,  8  Ohio  St.  286. 

Pennsylvania.  —  Smith  v.  McCarthy,  56  Pa. 
St.  359. 

Tennessee.  —  McCallie  v.  Chattanooga,  3 
Head  (Tenn  )  318. 

Texas.  — Graham  v.  Greenville,  67  Tex.  62. 

Virginia. — Wade  v.  Richmond,  18  Gratt. 
(Va.)  583. 

West  Virginia.  —  Roby  v.  Sheppard,  42  W. 
Va.  286. 

2.  Arkansas.  —  Dodson  v.  Ft.  Smith,  33  Ark. 

x  508. 

Indiana.  —  Peru  v.  Bearss,  55  Ind.  576; 
Strosser  v.  Ft.  Wayne,  100  Ind.  443. 

Iowa.  —  Morford  :•.  Unger,  8  Iowa  82. 

Kansas.  —  Topeka  v.  Gillett,  32  Kan.  431. 

Maryland.  —  Daly  v.  Morgan,  69  Md.  460; 
Prince  George's  County  v.  Bladensburg,  51 
Md.  465. 

Massachusetts.  —  Stone  v.  Charlestown,  114 
Mass.  214. 

Pennsylvania.  —  Hewitt's  Appeal,  88  Pa.  St. 
55;  Smith  v.  McCarthy,  56  Pa.  St.  359. 

Texas.  —  Graham  v.  Greenville,  67  Tex.  62; 
State  Waxahachie,  81  Tex.  626;  Lum  v. 
Bowie,  (Tex.  1891)  18  S.  W.  Rep.  142;  East 
Dallas  v.  State,  73  Tex.  371. 

3.  Effect  on  Property,  Debts,  etc.  —  Girard  v. 
Philadelphia,  7  Wall.  (U.  S.)  1;  Brewis  *.  Du- 


luth,  3  McCrary  (U.  S.)  219;  Gillespie  v. 
Westbourne,  10  Manitoba  656. 

So,  Also,  on  the  Annexation  of  a  Portion  of  a 
Township  to  a  city  the  residue  of  the  township 
retains  title  to  all  its  property,  real  and  per- 
sonal, unless  a  different  disposition  has  been 
made  by  the  terms  of  the  division.  People  v. 
School  Trustees,  86  III.  613. 

4.  Cash  v.  Douglasville,  94  Ga.  557;  Pence 
v.  Frankfort,  101  Ky.  534.  And  see  London, 
etc.,  Loan,  etc.,  Co.  v.  Morris,  9  Manitoba  377. 

Duties  and  Liabilities.  —  An  extension  of  the 
corporate  limits  of  a  city  will  in  general  im- 
pose upon  the  municipality  the  same  duties 
and  liabilities  as  to  the  streets  in  the  annexed 
territory,  as  rest  upon  it  in  reference  to  the 
streets  within  the  original  municipal  limits. 
Ehrgott  v.  New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622. 

Uncollected  Taxes  Due  in  the  Territory  Annexed 
Belong  to  the  City.  —  Gilford  v.  Munsey,  68  N. 

H.  609. 

5.  Toledo  :•.  Edens,  59  Iowa  352;  St.  Louis 
Gaslight  Co.  v.  St.  Louis,  46  Mo.  121. 

Officers  of  Annexed  Territory.  —  Under  an  act 
providing  that  the  territory  annexed  to  a  city 
by  a  legislative  act  comes  immediately  under 
the  charter  and  ordinances  of  the  city,  the 
officers  of  the  annexed  territory  become  at  once 
fundi  officio,  in  the  absence  of  an  express  pro- 
vision to  the  contrary.  Miller  v.  Greenwalt, 
64  N.  J.  L.  197. 

6.  Annexation  of  Territory.  —  Cary  v.  Pekin, 
88  111.  154,  30  Am.  Rep.  543,  note;  Giboney  v. 
Cape  Girardeau,  58  Mo.  141;  St.  Louis  v. 
Allen,  13  Mo.  400;  St.  Louis  v.  Russell,  9  Mo. 
507;  Kelly  v.  Pittsburgh,  85  Pa.  St.  170.  27 
Am.  Rep.  633,  affirmed  104  U.  S.  78;  Wade  v. 
Richmond,  iS  Gratt.  (Va.)  583;  Washburn  v. 
Oshkosh,  60  Wis.  453. 

Legislature  May  Impose  Conditions.  —  Kansas 
v.  Cook,  69  Mo.  127. 

To  the  Effect  that  Courts  May  Intervene  to  pre- 
vent an  abuse  of  legislative  discretion  when 
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territory  is  thereby  rendered  liable  for  the  pre-existing  debts  of  the  munici- 
pality.1 Nor  is  such  a  result  as  that  last  indicated  the  taking  of  private- 
property  for  public  ends  without  compensation  as  prohibited  by  constitutional 
provisions.8 

Interference  with  Elective  Franchise.  —  The  legislature  may  not  extend  the  limits 
of  a  city  in  such  a  manner  as  to  interfere  with  the  exercise  of  the  elective 
franchise  by  the  inhabitants  of  the  affected  territory. :t 

b.  Rule  under  General  Municipal  Incorporation  Acts  —  (i)  In 
General.  —  Provision  is  made  by  most  of  the  general  municipal  incorporation 
acts  for  the  annexation  of  territory  to  existing  municipalities  by  the  extension 
of  the  limits  thereof.  The  precise  terms  of  these  statutes  will  not  be  here  set 
forth.  Suffice  it  to  say  that  the  policy  of  the  provisions  is  for  the  annex- 
ation of  such  adjacent  territory  as  is  needful  for  municipal  purposes,  or  where 
contiguous  lands  will  be  materially  benefited  by  annexation,  or  where  justice 
and  equity  require  annexation  in  order  that  property  which  shares  municipal 
benefits  should  also  share  municipal  burdens.4 

(j)  Property  Subdivided  into  Blocks  and  Lots.  —  The  statutes  in  some 
states  authorize' the  annexation  by  a  city  of  adjacent  property  which  has  been 
subdivided  into  blocks  and  lots  and  platted.5    Under  other  statutes,  how- 


territory  is  annexed  to  a  municipal  corpora- 
tion for  the  mere  purpose  of  increasing  the 
municipal  revenue,  the  property  so  annexed 
deriving  no  benefit  from  its  incorporation,  see 
Fulton  v.  Davenport,  i7lowa404;  Cheaney  v. 
Hooser,  9  B.  Mon.  (Ky.)  330. 

1.  Slilz  v.  Indianapolis,  55  Ind.  515;  Smith 
v.  Saginaw,  81  Mich.  123;  Watson  v.  Pamlico 
County,  82  N.  Car.  17;  Powers  v.  Wood 
County,  8  Ohio  St.  286;  Blanchard  v.  Bissell, 
11  Ohio  St.  96. 

That  the  Legislature  May  Properly  Provide  a 
Different  Rate  of  Taxation  for  property  embraced 
within  the  annexed  territory  from  that  within 
the  original  limits  of  the  city,  see  U.  S.  v. 
Memphis,  97  U.  S.  284;  Gillette  v.  Hartford, 
31  Conn.  357;  Henderson  v.  Lambert,  8  Bush 
(Ky.)6o7;  Daly  v.  Morgan,  69  Md.  460;  Benoist 
v.  St.  Louis,  19  Mo.  179;  Serrill  v.  Philadel- 
phia, 38  Pa  St.  355. 

2  Powers  v.  Wood  County,  8  Ohio  St.  285 ; 
Williams  z.  Nashville,  89  Tenn.  487;  Wade  v. 
Richmond,  18  Gratt.  (Va  )  583. 

But  in  Kentucky  and  Iowa  the  courts  have 
decided  that  while  the  legislature  may  extend 
the  corporate  boundaries  of  municipalities  as 
it  sees  fit,  it  cannot  authorize  the  imposition  of 
municipal  taxation  upon  such  real  estate  as 
derives  no  benefit  from  its  connection  with  the 
municipality,  such  taxation  being  virtually  a 
taking  of  pri  vate  property  for  public  use  with- 
out compensation.  Cheaney  z.  Hooser,  9  B. 
Mon.  (Ky.)  330;  Covington  v.  Southgate,  15 
B.  Mon.  (Ky.)  492;  Sharp  v.  Dunavan,  17  B. 
Mon.  (Ky.)223;  Arbegustz/.  Louisville,  2  Bush 
(Ky.)27i;  Swift  v.  Newport,  7  Bush  (Ky.)  37; 
Courtney  v.  Louisville,  12  Bush  (Ky.)  419; 
Morford  v.  Unger,  8  Iowa  82;  Durant  v.  Kauff- 
man.  34  Iowa  194;  Buell  v.  Ball,  20  Iowa  282; 
Evans  v.  Council  Bluffs,  65  Iowa  238.  See 
also  Smith  v.  Sherry,  50  Wis.  210. 

That  the  Creditors  of  a  County  in  which  a  city 
is  situated  may.  by  an  extension  of  the  cil  y  lim- 
its, have  iheir  security  lessened  by  the  reduc- 
tion of  the  value  of  the  subjects  of  county  tax- 
ation, does  not  affect  the  constitutionality  of 
20  C,  of  L,— 73  I 


the  act  extending  the  municipal  boundaries. 
Wade  v.  Richmond,  18  Gratt.  (Va.)  583.  And 
see  Incorporation  of  Edgewood,  130  Pa.  St.  348. 

3.  Elective  Franchise.  —  Atty.-Gen.  v.  Holi- 
han,  29  Mich.  116.  And  see  People  v.  Oak- 
land, 123  Cal.  598. 

But  where  a  legislative  district  remains  the 
same  notwii  hslanding  its  annexation  to  a  city, 
it  is  nol  the  change  of  a  legislative  disirict 
forbidden  by  the  constitution.  Kentucky 
Wagon  Mfg.  Co.  v.  Louisville,  (Ky.  1898)46  S. 
W.  Rep.  499. 

4.  General  Municipal  Incorporation  Acts  — 
Arkansas.  —  Vestal  v.  Litlle  Rock,  54  Ark.  321 ; 
Vogel  v.  Little  Rock,  55  Ark.  609;  Woodruff  v. 
Eureka  Springs,  55  Ark.  618. 

Indiana.  — ■  Lake  Erie,  etc.,  R.  Co.  v.  Alexan- 
dria, 153  Ind.  521;  Paul  v.  Walkerton,  150  Ind. 
565. 

Kentucky. —  Williamstown  v.  Matthews, 
(Ky.  1898)  44  S.  VV.  Rep.  387;  Latonia  v.  Hop- 
kins, (Ky.  1898)  47  S.  W.  Rep.  24S. 

Missouri.  —  Kansas  City  v.  Stegmiller,  151 
Mo.  189;  Copeland  v.  St.  Joseph,  126  Mo.  417; 
Parker  v.  Zeisler,  73  Mo.  App.  537. 

Nebraska.  —  State  v.  Dimond,  44  Neb.  154; 
Wahoo  v.  Tharp,  45  Neb.  563;  Hartington  v. 
Luge,  33  Neb.  623;  Syracuse  v.  Mapes,  55  Neb. 
738. 

Texas.  —  State  v.  Waxahachie,  81  Tex.  626. 

5.  Strosser  v.  Ft.  Wayne,  100  Ind.  443;  Col- 
lins v.  New  Albany,  59  Ind  396;  Forsythe  v. 
Hammond,  142  Ind.  505;  Glover  v.  Terre 
Haute,  129  Ind.  593;  Emporia  v.  Smith.  42 
Kan.  433;  Tilford  z.  Olathe,  44  Kan.  721;  Chi- 
cago, etc.,  R.  Co.  v.  Nebraska  City,  53  Neb. 
453- 

But  under  a  statute  giving  to  the  common 
.council  of  a  city  the  right  to  annex  adjacent 
property  laid  otf  into  lots  and  platted,  the  juris- 
diction to  annex  is  not  given  where  the  lands 
are  platted  by  one  who  does  not  own  them  and 
who  has  no  authority  from  the  proprietor. 
Indianapolis  z:.  Patterson,  112  Ind.  344.  And 
see  Chicago,  eic,  R.  Co.  v.  Nebraska  City,  53 
Neb.  453. 
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ever,  it  is  not  necessary  that  territory  annexed  be  laid  out  in  lots  or  parcels.1 

(3)  Adjacent  or  Contiguous  Territory.  —  It  is  generally  required  that  the 
property  annexed  to  an  ex  sting  municipality  should  be  adjacent  or  contiguous 
thereto.2 

(4)  Compliance  with  Statute  Requirements.  —  Where  the  method  to  be 
pursued  for  the  extension  of  city  limits  or  the  annexation  of  territory  thereto 
is  prescribed  by  statute,  the  provisions  thereof  must  be  fully  complied  with.3 
The  presumption,  however,  is  in  favor  of  the  legality  of  annexation  proceed- 
ings, particularly  where  jurisdiction  has  been  exercised  for  a  long  time  over 
the  territory  in  question.4 

For  Various  Decisions  Involving  Particular  Statutes  providing  for  the  annexation  of 
territory  to  municipalities,  see  the  cases  cited  in  the  notes.5 

c.  Illegal  Annexation  —  (1)  In  General. — One  or  more  citizens  and 
property  owners  of  territory  sought  to  be  annexed  to  a  city  may  maintain  an 
accion  for  an  injunction  to  prevent  the  consummation  of  an  attempted  illegal 


1.  Glass  v.  Cedar  Rapid?,  68  Iowa  207. 

2.  Adjacent  or  Contiguous  Territory.  —  Denver 
v,  Coulehan,  20  Colo.  471;  Delphi  v.  Startz- 
man,  104  Ind.  343;  Forsythe  ;-.  Hammond,  142 
Ind.  505;  Blanchard  v.  Bissell,  11  Ohio  St.  96; 
Annexation  of  Camp  Hill,  142  Pa.  St.  511; 
State  v.  Waxahachie,  81  Tex.  626. 

"Adjoining" —  "Contiguous."  —  A  charter 
provision  to  Ihe  effect  that  a  tract  of  land  laid 
off  into  town  lots  adjoining  the  boundaries  of 
a  city  should  be  apart  of  the  city  does  not  ap- 
ply to  a  tract  of  land  eighty  rods  distant  from 
the  city  limits-  the  word  "  adjoining"  as  used 
means  contiguous.  Truax  v.  Pool,  46  Iowa 
256. 

Intervening  Territory.  —  The  territorial  limits 
of  a  ci  y  cannot  be  extended  by  adding  thereto 
a  tract  of  land  entirely  separated  by  interven- 
ing territory  not  a  part  of  the  city.  Denver  v. 
Coulehan,  20  Colo.  471. 

But  if  the  land  in  question,  taken  as  one 
tract,  adjoins  Ihe  municipality,  annexation 
may  be  decreed  though  land  not  annexed 
may  intervene  between  the  m unicipality  and 
some  of  the  tracts.  Annexation  of  Camp  Hill, 
142  Pa.  St.  511;  Evansville  v.  Page,  23  Ind. 
525;  Huff  v.  Lafayette,  108  Ind.  14;  Catterlin 
v.  Frankfort,  87  Ind.  45. 

So  also, 'if  the  territory  proposed  to  be  an- 
nexed comprises  but  one  body  of  land,  it  is  im- 
material that  it  lies  on  several  sides  of  the  city. 
State  v.  Waxahachie,  8[  Tex.  626. 

Territory  Separated  by  Right  of  Way  of  Railroad. 
—  That  such  land  is  not  subject  to  annex- 
ation under  a  statute  giving  the  city  coun- 
cil jurisdiction  to  annex  adjacent  territory, 
whether  the  railroad's  interest  be  a  fee  or  only 
an  easement,  see  Forsythe  v.  Hammond,  142 
Ind.  505. 

Navigable  Stream. —  Under  a  statute  provid- 
ing for  the  annexation,  in  proper  proceedings, 
of  contiguous  territory  to  a  city,  it  has  been 
held  that  territory  separated  by  a  navigable 
river  is  contiguous  within  the  meaning  of  the 
act.  Blanchard  v.  Bissell,  ir  Ohio  St.  96; 
Vogel  v.  Little  Rock,  54  Ark.  335;  Vestal  v. 
Little  Rock  ^1  Ark.  321.  So  also  as  to  a  nat- 
ural nonna  .ii;  ible  stream.  Delphi  v.  Startz- 
man,  ro4  Ind  343. 

Territory  in  Adjoining  County.  —  That  a  city 
located  in  one  county  cannot,  as  a  rule,  an- 
nex territory  situated  in  an  adjoining  county. 


see  Tabor,  etc.,  R.  Co.  v.  Dyson,  86  Iowa 
310. 

3.  Statutory  Requirements  Must  Be  Complied 
With.  —  Pensacola  v.  Louisville,  etc.,  R.  Co., 
21  Fla.  492;  Murray  v.  Virginia,  91  111.  558; 
Strosser  v.  Ft  Wayne,  100  Ind.  443:  Delphi  v. 
Siartzman,  104  Ind.  343;  Peru  z.  Bearss,  55 
Ind.  576;  Windman  v.  Vincennes,  58  Ind.  480; 
Stewart  v.  Adams,  50  Kan.  560;  Stewart  v. 
Schoonmaker,  (Kan.  1893)  32  Pac  Rep.  126; 
Layton  v.  Monroe,  50  La.  Ann.  121;  Seward 
v.  Conroy,  33  Neb.  436;  Darby  1.  Sharon  Hill, 
112  Pa.  St.  66;  Buford  v.  State,  72  Tex.  182; 
Smith  v.  Sherry,  54  Wis.  114. 

4.  Cleveland,  etc.,  R.  Co.  v.  Dunn,  61  111. 
App.  227;  Sherry  v.  Gilmore,  58  Wis.  324. 

5.  Arkansas. — Gunter  v.  Fayette ville,  56 
Ark.  202;  Vogel  z.  Little  Rock,  55  Ark.  609; 
Eureka  Springs  v.  Woodruff,  55  Ark.  616;  Dod- 
son  v.  Ft.  Smith,  33  Ark.  508. 

California.  — People  v.  Oakland,  123  Cal.  598. 

Colorado.  —  Perry  v.  Denver,  27  Colo.  93. 

Indiana. — Chandler  v.  Kokomo,  137  Ind.  295; 
Forsythe  v.  Hammond,  142  Ind.  505?  Slilz  v. 
Indianapolis,  55  Ind.  515;  Powell  v.  Greens- 
burg,  150  Ind.  14S;  Lake  Erie,  etc.,  R.  Co.  v. 
Alexandria,  153  Ind.  521. 

Iowa.  —  Ford  v.  North  Des  Moines,  80  Iowa 
626. 

Kansas. — Stewart  v.  Adams,  50  Kan.  568; 
Stewart  v.  Schoonmaker,  50  Kan.  573. 

Kentucky.  —  Latonia  v.  Hopkins,  (Ky.  189S) 
47  S.  W.  Rep.  248;  Louisville  v.  Crescent  Hill, 
(Ky.  1899)  52  S.  W.  Rep.  IC54. 

Louisiana.  —  Layton  v.  Monroe,  50  La.  Ann. 
121. 

Missouri.  —  State  v.  Westport,  116  Mo.  582; 
Lilson  v.  Smith,  68  Mo.  App.  397;  State  v. 
Wardell,  153  Mo.  319. 

Pennsylvania.  —  West  New  Castle  Annexa- 
tion, 19  Pa.  Co.  Ct.  33;  Edwardsville  Borough, 
18  Pa.  Co.  Ct.475;  Millvale  Annexation,  5  Pa. 
Dist.  726;  Edwardsville  Borough,  8  Kulp  (Pa.) 
339;  Chester's  Annexation,  174  Pa.  St.  177; 
Re  Freeland,  7  Kulp  (Pa.)  107;  McAskie's  Ap- 
peal, 154  Pa.  St.  24,  30  W.  N.  C.  (Pa.)  387; 
Devore's  Appeal,  56  Pa.  St.  163;  Susquehanna 
Tp.  Appeal,  17  Pa.  Co.  Ct.  398;  Morrellville 
Borough  Annexation,  20  Pa.  Co.  Ct.  257:  An- 
nexation of  Camp  Hill,  142  Pa.  St.  511. 

Texas.  —  Graham  v.  Greenville,  67  Tex.  62; 
Stale  v.  Waxahachie,  Sr  Tex.  626. 
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annexation.1  But  long-continued  acquiescence  in  the  annexation  proceedings 
may,  on  the  ground  of  laches  or  estoppel,  preclude  judicial  interference.2 

(2)  Collateral  Attack  of  Annexation  Proceedings.  —  It  has  been  held  that 
the  validity  of  the  proceedings  annexing  adjacent  or  contiguous  territory  to 
a  city,  is  not  open  to  collateral  attack. :l  But  in  some  cases  the  statement  is 
merely  that  the  presumption  is  in  favor  of  the  validity  of  annexation  pro- 
ceedings on  collateral  attack,  or  that  mere  informalities  and  irregularities  not 
amounting  to  an  essential  defect  cannot  be  taken  advantage  of  in  a  collateral 
attack.4 

9.  Reduction  of  Boundaries  —  Excision  of  Territory.  —  In  most  states  there  is 
provision  made  for  diminishing  the  territory  of  a  city,  where  land  included 
therein  is  not  needed  for  municipal  purposes,  and  is  not  benefited  by  incor- 
poration.5 But  an  act  providing  for  the  exclusion  of  territory  from  municipal 
limits  is  not  intended  as  a  means  whereby  a  city  may  be  practically  disincor- 
porated. The  latter  result  can  be  accomplished  only  in  the  manner  provided 
by  statute.0 

10.  Local  Subdivisions  —  Wards,  Precincts,  Districts,  etc.  —  The  legislature, 
for  the  convenience  of  local  government,  may  divide  municipal  corporations 
into  districts,  wards,  or  precincts.7  Or,  the  power  of  defining  the  local  sub- 
divisions may  be  conferred  upon  the  city  council  or  other  local  governing 
body.8    In  providing  for  such  divisions,  it  is  necessary  to  observe,  as  nearly 


1.  Illegal  Annexation  —  Injunction.  —  Pitts- 
burg's Appeal,  79  Pa.  St.  317;  Delphi  v.  Startz- 
man,  104  Ind.  3+3. 

Remonstrance  —  Burden  of  Proof.  —  Dodson  1: 
Ft.  Snith,  33  Ark.  508. 

2.  Laches.  —  Losjansport  v.  La  Rose,  99  Ind. 
117;  Strosser  ?>.  Ft.  Wayne,  100  Ind.  443;  State 
v.  Des  Moines,  96  Iowa  521,  59  Am.  St.  Rep. 
381;  Sherry  v.  Gilmore,  58  Wis.  324.  See  also 
Greencastle  Tp.  v.  Black,  5  Ind.  557. 

3.  Collateral  Attack.  —  Cleveland,  etc.,  R.  Co. 
v.  Dunn,  63  III.  App.  531;  Powell  v.  Greens- 
burg,  150  Ind.  148;  Blanchard  v.  Bissell,  11 
Ohio  St'.  96;  Frace  v.  Tacoma.,  16  Wash.  69; 
Kuhn  v.  Port  Townsend,  12  Wash.  605,  50  Am. 
St.  Rep.  911;  Shank  v.  Ravenswood,  43  W. 
Va.  242;  Schriber  v.  Langlade,  66  Wis.  616. 
And  see  State  v.  Henderson,  145  Mo.  329. 

4.  Huff  v.  Lafayette,  108  Ind.  14;  Mullikin 
v.  Bloomington,  72  Ind.  161;  Forsythe  v. 
Hammond,  142  Ind.  505. 

But  that  a  Taxpayer  whose  property  is  in  the 
alleged  annexed  territory  may,  by  injunction, 
test  the  validity  of  such  proceedings,  see  Dees 
v.  Lake  Charles,  50  La.  Ann.  356.  And  see 
also  the  titles  Injunctions,  vol.  16,  p.  337; 
Taxation. 

5.  Reduction  of  Boundaries  —  Florida.  —  Jack- 
son ville  v.  L'Eigle,  20  Fla.  344. 

Indiana.  —  Indianapolis  v.  Ritzinger,  24  Ind. 
App.  65. 

Iowa. — McKean  v.  Mt.  Vernon,  51  Iowa  306; 
Way  v.  Center  Point,  51  Iowa.  708;  Evans  v. 
Council  Bluffs,  65  Iowa  238;  Monk  v.  George, 
86  Iowa  315;  Christ  v.  Webster  City,  105  Iowa 
119. 

Nebraska.  —  Hastings  v.  Hansen,  44  Neb. 
704;  State  v.  Dimond,  44  Neb.  154. 

Pennsylvania.  —  Incorporation  of  Wilkins- 
burg,  131  Pa.  St.  365. 

South  Dakota.  —  Pelletier  v.  Ashton,  12  S. 
Dak.  366. 

Diminution  by  Vote  of  Electors.  —  A  statute 
relating  to  the  diminution  of  the  territorial 


limits  of  a  city  by  a  vote  of  the  electors  is  not 
invalid  because  of  its  failure  to  prescribe  a 
method  in  which  (he  election  should  be  held. 
Such  an  election  should  be  held  as  other  elec- 
tions are.  Sanson  v.  Mercer,  68  Tex.  488,  2 
Am.  St.  Rep.  505. 

Effect  on  State  Grant.  —  People  v.  Oakland 
Water  Front  Co.,  118  Cal.  234. 

Effect  on  Power  of  City  to  Sell  for  Taxes.  — 
Deason  r.  Dixon ,  54  Miss.  585.  But  see  Wind- 
man  v.  Vincennes,  58  Ind.  480.  And  see  gen- 
erally the  title  Taxation. 

Condition  of  Severance  of  Territory.  —  Evans  v. 
Council  Bluffs,  65  Iowa  238. 

A  Statute  Authorizing  County  Commissioners  to 
prescribe  new  boundaries  for  incorporated 
towns  when  it  appears  that  the  boundaries  are 
extended  beyond  necessary  and  useful  limits, 
does  not  confer  the  authority  to  sever  a  part  of 
a  town  for  the  purpose  of  annexing  it  to  an- 
other.   Jacksonville  t.  L'Engle,  20  Fla.  344. 

Vacation  of  Plat.  —  Under  a  statute  provid- 
ing for  the  vacation  of  plats,  the  vacation  of 
the  plat  of  an  addition  to  a  city  does  not 
operate  to  disconnect  the  platted  land  from  the 
corporation.    Kershaw  v.  Jansen,  49  Neb.  467. 

6.  Wiedwald  v.  Dodson,  95  Cal.  450;  Cleve- 
land, etc.,  R.  Co.  v.  Dunn,  61  111.  App.  227. 

7.  Local  Subdivisions.  —  People  v.  Young,  38 
111.  490;  Van  Bokkelen  v.  Canaday,  73  N.  Car.. 
198,  21  Am.  Rep.  465. 

General  and  Special  Legislation.  —  McLaughlin 
v.  Newark,  57  N.  J.  L.  298;  Dempsey  v.  New- 
ark, 53  N.  J.  L.  4. 

8.  People  v.  Young,  38  111.  490;  People  v. 
Danville,  147  111.  127;  State  v.  Darrow,  65 
Minn.  419;  Farr  v.  Bayonne,  54  N.  J.  L.  125. 

Exercise  of  Power  Conferred. —  See  Schroder  v. 
Charleston,  3  Brev.  (S.  Car.)  533;  Morton  v. 
Carlin,  51  Neb.  202. 

Abolition  of  Existing  Wards.  —  State  v.  Stew, 
art,  52  Neb.  243. 

Testing  Validity  of  Action  of  Council,  —  Farr 
v.  Bayonne,  54  N.  J.  L.  125. 
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as  practicable,  the  principle  of  equality  of  representation  according  to 
population,1 

VIII.  Municipal  Contracts  —  1.  Generally.  —  It  has  been  seen  that  the 
power  to  contract  is  one  of  the  usual  and  necessary  powers  of  municipal 
corporations,  and  that  in  the  absence  of  charter  or  statute  restrictions 
municipal  corporations  have  the  same  general  powers  as  other  corporations 
to  make  contracts  in  furtherance  of  the  corporate  objects.2 

2.  Corporations  De  Facto. — -A  municipal  corporation  de  facto  may  enter 
into  valid  contracts  for  municipal  purposes.3 

3.  Mere  Voluntary  Associations.  —  A. mere  voluntary  association  of  individ- 
uals has  no  power  to  contract  debts  which  constitute  legal  obligations  upon 
the  municipalities  afterwards  formed  under  authority  of  law.4  So,  where  a 
municipal  corporation  is  wholly  void  ab  initio,  as  being  created  without  war- 
rant of  law,  it  can  create  no  debts.5 

4.  What  Constitutes  Municipal  Contract.  —  It  has  been  held  that  a  mere 
provision  made  by  a  municipal  corporation  to  meet  its  debts  or  engagements 
does  not  possess  the  attributes  of  a  contract.6  But  a  claim  upon  a  municipal 
corporation,  properly  presented  to  the  trustees  thereof,  and  approved  by  them 
and  their  action  accepted  by  the  claimant,  becomes  a  valid  and  binding  con- 
tract, and  can  only  be  avoided  for  such  causes  as  invalidate  other  contracts.7 

5.  Incidents  of  Municipal  Contracts  — a.  In  General.  —  The  incidents  of 
a  valid  contract  with  a  municipal  corporation  are  the  same  as  in  the  case  of 
contracts  in  general. H    So  a  contract  validly  entered  into  is  binding  on  the 


Proceeding  Purely  Statutory.  —The  procedure 
for  dividing  a  cily  into  wards  is,  of  course, 
purely  statutory. 

For  a  construction  of  the  Pennsylvania  stat- 
ute, see  In  re  Division  of  Gettysburg,  go  Pa. 
St.  355:  In  re  Division  of  Fifteenth  Ward,  1 1 
Phila.  (Pa.)  406,  32  Leg.  Int.  (Pa.)  3+6. 

For  a  construction  of  the  New  Jersey  stat- 
ute, see  Schennerhorn  v.  Jersey  City,  53  N.  J. 
L.  112. 

1.  Van  Bokkelen  p.  Canaday,  73  N.  Car.  19S, 
21  Am.  Rep.  465;  State  v.  Ruhe,  24  Nev.  251; 
State  v.  Cincinnati,  6  Ohio  Dec.  196,  3  Ohio  N, 
P.  127. 

Average  Total  Vote.  —  Where  division  into 
wards  was  made  with  regard  to  equality  of  the 
average  total  vote,  instea  I  of  population,  the 
proceeding  was  held  invalid.  Griffin  v.  Wan- 
ser,  57  N.  L  L.  535. 

Discrimination  Between  Wards.  —  For  a  partic- 
ular case  with  reference  to  the  election  of  alder- 
men, held  not  to  discriminate  unjustly  between 
the  different  wards  of  a  city,  see  Atty.-Gen.  v. 
Cogshall,  107  Mich.  181. 

2.  Power  to  Contract.  —  Pullman  v.  New 
York,  54  Barb.  (N.  V.)  169;  Douglass  v. 
Virginia  City,  5  Nev.  148. 

Private  Enterprises.  —  Where  public  objects 
and  policy  do  not  interfere  with  private  enter- 
prises, a  municipal  corporation  may  make 
valid  contracts  to  use  its  instrumentalities 
and  employees  in  such  manner.  The  Maggie 
P..  25  Fed.  Rep.  202. 

3.  Shapleigh  r.  San  Angelo,  167  U.  S.  646; 
Blackburn  v.  Oklahoma  City,  1  Okla.  292. 

4.  Guthrie  T.  W.  Harvey  Lumber  Co.,  9 
Okla.  464;  Guthrie  v.  Wylie,  (Okla.  1896)  55 
Pac  Rep.  103;  Oklahoma  City  v.  T.  M.  Rich- 
ardson I  umber  Co.,  3  Okla.  5. 

5.  Shapleigh  v.  San  Arigelo,  167  U.  S.  646. 

6.  San  Francisco  v.  Beicleman,  17  Cal.  443. 


The  Mere  Vote  of  a  City  Council  to  award  a 

contract  on  condition  that  the  city  furnishes 
the  necessary  maney,  does  not  constitute  a 
contract  where  the  money  is  not  furnished. 
Municipal  Signal  Co.  v.  Holyoke,  168  Mass.  44. 

Nor  Does  a  City  Ordinance  authorizing  the 
mayor  to  contraci  with  a  third  person,  not 
acted  on  by  the  mayor,  create  a  contract. 
Baltimore  v.  New  Orleans,  45  La.  Ann.  526. 

A  Resolution  of  a  City  Council  that  the  mayor 
be  instructed  to  purchase  ceriain  property  for 
a  certain  sum  on  certain  conditions,  does  not 
alone  constitute  such  a  contract  as  will  support 
an  action  for  specific  performance  by  the  owner 
of  the  property.  Carskaddon  v.  South  Bend, 
141  Ind.  596. 

7.  McCououghey  p.  Jackson,  101  Cal.  265,  40 
Am.  St.  Rep.  ^3.  See  also  Brady  v.  Brooklyn. 
1  Barb.  (N.  Y.)  584. 

8.  Thus  a  Contract  Made  by  Town  Trustees, 
within  the  scope  of  their  authority  and  sup- 
ported by  a  sufficient  consideration,  is  valid  and 
binding  on  the  corporation.  Columbia  Cily  v. 
Anthes,  84  Ind.  31,  43  Am.  Rep.  8c. 

See  the  titles  Contracts,  vol.  7,  p.  SS;  Con- 

SIDERATION,  vol.  6,  p.  667. 

Fraudulent  Contracts. —  Nelson  v.  New  York, 
131  N.  Y.  4;  Herman  v.  Oconto,  100  Wis.  391. 

But  though  a  contractor  has  secured  a  con- 
tract from  a  city  by  inducing  the  officials  con- 
cerned in  its  award  to  act  corruptly,  it  is, 
notwithstanding,  valid  as  against  the  con- 
tractor, unless  the  corporation  sees  fit  to  dis- 
affirm it.  Weston  v.  Syracuse,  82  Hun  (N. 
Y.)  67:  Devlin  v.  New  York,  (C.  PI.  Gen.  T.)  4 
Misc.  (N.  Y.)  106. 

The  treasurer  of  a  city  cannot  refuse  to  pay  a 
judgment  against  the  city,  not  appealed  from, 
on  the  ground  that  the  contract  whereon  it 
was  rendered  was  illegal.  Com.  v.  Hinkson, 
16 1  Pa.  St.  266. 
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municipality,1  even  though  it  should  appear  that  the  public  interests  would 
be  promoted  by  its  disaffirmance.2  Municipal  corporations  "  can  no  more 
play  fast  and  loose  over  their  contracts  than  can  individuals."  3 

b.  ASSIGNABILITY.  —  It  is  frequently  provided  by  charter  or  statute  or 
the  contract  itself,  that  a  contract  with  a  municipality  shall  not  be  assigned 
without  the  consent  of  the  city,  and  such  a  provision  is  valid  and  operative 
according  to  its  terms.4  But  in  the  absence  of  such  a  prohibition  the  assign- 
ment by  a  contractor  of  a  contract  with  a  municipal  corporation  for  work  is 
not  against  public  policy  and  is  valid  so  long  as  the  corporation  retains  the 
personal  obligation  of  the  contractor  and  his  sureties,  and  an  assignment 
under  such  circumstances  neither  terminates  the  contract  with  the  munici- 
pality nor  authorizes  the  Utter  to  repudiate  it.5 

6.  Express  and  Implied  Contracts  —  a.  In  General.  —  There  is  consider- 
able conflict  in  the  cases  as  to  the  liability  of  a  municipal  corporation  on  an 
implied  contract.  The  doctrine  of  some  cases  seems  to  be  that  as  a  general 
rule  it  is  only  by  an  express  contract  that  a  municipality  may  become  bound,6 
while  others  maintain  that  municipal  corporations  may  be  bound  on  contracts 
implied  from  their  own  acts  or  the  acts  of  their  duly  authorized  agents.7 

b.  When  Contract  Implied  and  When  Not  —  (i )  /;/  General.  —  Inas- 
much as  the  authorities  are  not  in  harmony  as  to  the  liability  of  cities  on 
implied  contracts,  the  most  important  instances  in  which  contracts  have  been 
implied  s  and  denied  9  will  be  stated. 

(2)  Where  Charter  Prescribes  Formalities.  —  A  city,  it  has  been  held,  act- 
ing under  a  charter  prescribing  certain  formalities  which  shall  enter  into  the 
making  of  all  municipal  contracts,  cannot  be  rendered  liable  in  the  absence  of 
a  contract  made  in  the  manner  prescribed,  on  the  ground  of  an  implied  under- 
taking to  pay  for  benefits  received.10    On  the  other  hand,  where  a  city  is 


1.  The  Maggie  P.,  25  Fed.  Rep.  202;  Daven- 
port Gas  Light,  etc.,  Co.  v.  Davenport,  13 
Iowa  229;  New  Orleans  :•.  Wardens,  II  La. 
Ann.  244. 

Municipal  Corporations  Cannot  Extinguish  Their 
Debts  by  changing  their  names  or  reorganizing 
under  new  charters,  or  by  failing  to  exercise 
their  corporate  powers.  Hill  v.  Kahoka,  35 
Fed.  Rep.  32. 

Contract  Cannot  Be  Altered  or  Abrogated  by  City 
Without  Consent  of  Other  Contracting  Party.  — 
Via;ennes  w.  Citizens  Gas  Light  Co.,  132  Ind. 
114;  New  Orleans  v.  Great  Southern  Tele- 
phone, etc.,  Co.,  40  La.  Ann.  41,  8  Ain.  St. 
Rep.  502:  Murray  v.  Kansas  City,  47  Mo.  App. 
105;  MidJletown  Drainage  Co.  v.  Middletown, 
1  Dauphin  Co.  Rep.  (Pa.)  105. 

Contract  Price  Conclusive  of  Value  of  Work  Done 
for  City.  —  Erie  v.  Piece  of  Land,  10  Pa.  Super. 
Ct.  381. 

2.  New  Orleans  v.  Warner,  175  U.  S.  120; 
Murray  v.  Kansas  City,  47  Mo.  App.  105; 
Western  Sav.  Fund  Soc.  v.  Philadelphia,  31 
Pa.  St.  175,  72  Am.  Dec.  730. 

3.  McConoughey  v.  Jackson,  101  Cal.  265, 
40  Am.  St.  Rep.  53. 

4.  Assignments. —  Deffenbaugh  v.  Foster,  40 
Ind.  382;  Suburban  Electric  Light  Co.  v. 
Hempstead,  38  N.  Y.  App.  Div.  355. 

5.  Devlin  v.  New  York,  63  N.  Y.  8;  McCub- 
bin  v.  Atchison,  12  Kan.  166. 

Assignee  Bound  by  Provisions  of  Contract.  -7- 
Campbsll  v.  District  of  Columbia,  117  U.  S.  615. 

6.  Implied  Contracts.  —  Argenti  v.  San  Fran- 
cisco, 16  Cal.  255;  French  v.  Auburn.  62  Me. 
452;  Bryan  v.  Page,  51  Tex.  532,  32  Am.  Rep. 
637- 


7.  Burrill  v.  Boston,  2  Cliff.  (U.  S.)  590;  San 
Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.  453; 
Maher  v.  Chicago,  38  111.  266;  New  Athens  v. 
Thomas,  82  111.  259;  Frankfort  Bridge  Co.  v. 
Frankfort,  18  B.  Mon.  (Ky.)  41;  Tucker 
v.  Virginia,  4  Nev.  20. 

Liability  After  Rescission  of  Express  Contract. 
—  U.  S.  Water  Works  Co.  v.  Du  Bois,  176  Pa. 
St.  439 

Modification  of  Contract.  —  Messenger  v. 
Buffalo,  21  N.  Y.  196. 

8.  Failure  to  Perform  Statutory  Duty  —  Per- 
formance by  Individuals.  —  Seagraves  v.  Alton, 
13  Til.  366. 

Consideration  Received  under  Ultra  Vires  Con- 
tract. —  Turner  v.  Cruzen,  70  Iowa  202. 

Liability  of  Successor  Corporation.  —  Little  v. 
Union  Tp.,  40  N.  J.  L.  397. 

9.  Services  Rendered  by  Mere  Volunteer.  — 
Alton  v.  Mulledy,  21  111.  76;  Jefferson ville  v. 
Steam  Ferryboat  John  Shallcross,  35  Ind.  19; 
Huntington  County  v.  Boyle,  9  Ind.  296; 
French  v.  Auburn,  62  Me.  452;  Baltimore  v. 
Poultney,  25  Md.  18;"  Lydecker  :■.  Nyack,  6  N. 
Y.  App.  Div.  90;  Salsbury  v.  Philadelphia,  44 
Pa.  St.  303. 

Unauthorized  Act  of  City  Officer.  —  Davies  v. 
New  York,  48  N.  Y.  Super.  Ct.  194. 

Resolution  of  Acceptance  of  Property  at  Special 
Meeting  Illegally  Called.  —  Spitzer  v.  Blanchard. 
82  Mich.  234. 

The  Acceptance  and  Use  of  a  Building  does  not 
bind  a  municipal  corporation  to  pay  for  un- 
authorized work  done  thereon,  though  adding 
to  the  value  and  utility  of  the  building.  Boston 
Electric  Co.  v  Cambridge,  163  Mass.  64. 

10.  Charter  Formalities.  —  Zoitman  v.  San 
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given  a  general  power  to  contract  with  reference  to  a  particular  subject  matter, 
and  its  manner  of  entering  into  the  contract  is  not  restricted,  it  may  become 
bound  for  benefits  received  upon  an  implied  contract  to  pay  therefor.1 

(3)  Contract  Not  Implied  Where  Express  Contract  Unauthorized.  —  It  may 
probably  be  stated  as  a  general  rule  in  the  present  connection  that  the  law 
will  never  imply  a  contract  where  none  could  have  been  expressly  entered 
into.2 

(4)  Money  Received  through  Illegality  or  Mistake.  —  If  a  municipal  cor- 
poration receives  the  money  or  property  of  another  by  mistake  or  without 
authority  of  law,  it  is  its  duty  to  restore  such  money  or  property  to  the  true 
owner,  or,  if  used  by  it,  to  render  an  equivalent  therefor,  from  which  obligation 
the  law  implies  a  promise  so  to  do.3  But  to  such  rule,  it  has  been  held,  there 
are  exceptions,  as  where  money  or  property  is  received  in  disregard  of  positive 
charter  provisions  of  which  all  persons  must  be  deemed  to  have  notice.4 

7.  Contracts  to  Influence  Legislation.  —  It  has  been  held  that  a  municipal 
corporation  has  no  right  to  appropriate  its  funds  to  oppose  or  promote  legis- 
lation concerning  its  interests.5  But  it  has  been  held  that  a  municipal  cor- 
poration is  justified,  if  acting  bona  fide,  in  applying  its  funds  in  opposing 
parliamentary  bills  which  would  affect  its  existence,  or  materially  injure  its 
powers  as  a  corporation,  though  no  such  power  is  expressly  given  to  it  by  its 
incorporating  act.6 

8.  Contracts  Abridging  or  Restricting  Municipal  Powers.  —  No  municipal 
corporation  may  validly  make  a  contract  the  operation  of  which,  if  enforced, 
would  be  to  abridge  or  restrict  the  municipality  in  the  performance  of  its 

Francisco,  20  Cal.  96,  81  Am.  Dec.  96,  note; 
Crutchfield  v.  Warrensburg,  30  Mo.  App.  456; 
Schell  City  v.  L.  M.  Rumsey  Mfg.  Co.,  39  Mo. 
App.  264;  McDonald  r.  New  York,  68  N,  Y. 
23,  23  Am.  Rep.  144;  McSpedon  v.  New  York, 
7  Bosw.  (N.  Y.)  601;  Brady  v.  New  York,  2 
Bosw.  (N.  Y.)  173. 

f.  Brush  Electric  Light,  etc.,  Co.  v.  Mont- 
gomery, 114  Ala.  433;  Buck  v.  Eureka,  124 
Cal.  61;  Port  Jervis  Water  Works  Co.  v.  Port 
Jervis,  71  Hun  (N.  Y.)  66. 

2.  Where  Express  Contract  Unauthorized.  — 
Burrill  v.  Boston,  2  Cliff.  (U.  S.)  590;  Berka  v. 
Woodward,  125  Cal.  119,  73  Am.  St.  Rep.  31; 
Zottman  r.  San  Francisco,  20  Cal.  102,  81 
Am.  Dec.  96,  note;  Detroit  v.  Robinson,  38 
Mich.  10S;  Brady  v.  New  Yjrk,  2  Bosw.  (N. 
Y.)  173;  Springfield  Milling  Co.  v.  Lane 
County,  5  Oregon  265. 

No  Implied  Contract  to  Pay  for  What  a  Private 
Corporation  Is  Unconditionally  Eequired  by  Law 
to  Furnish  to  Municipality.  —  Virginia  Cily  Gas 
Co.  v.  Virginia,  3  Nev.  320. 

But  Although  a  City  Charter  Provides  that  any 
contract  entered  into  by  a  city,  in  which  any 
officer  thereof  may  be  interested,  is  void  it  has 
been  held  that  a  city,  whose  mayor  was  presi- 
dent of  a  gas  company  which  furnished  gas 
to  the  city  under  an  express  contract  entered 
into,  was  liable  for  the  value  of  gas  supplied 
on  an  implied  contract  to  pay  for  it.  Capital 
Gas  Co.  -j.  Young,  109  Cal.  140. 

A  Void  Order  remanding  a  prisoner  to  the  city 
jail  to  await  sentence  cannot  form  the  basis  of 
a  contract  to  furnish  him  with  board  while 
confined  in  that  place.  Tucker  v.  Grand 
Rapids,  104  Mich.  621. 

3.  Illegality  or  Mistake.  —  Argenti  v.  San 
Francisco,  16  Cal.  255;  Callaway  v.  Milledge- 
ville,  48  Ga.  309;  Cirey  v.  East  Saginaw,  79 
Mich.    73;    Methodist    Episcopal   Church  v. 


Vicksburg,  50  Miss.  601.  See  also  Leonard  v. 
Canton,  35  Miss.  189;  Pimenlal  v.  San  Fran- 
cisco, 21  Cal.  351.  Compare  Whealley  v. 
Charlottetown,  18  Can.  L.  T.  188. 

4.  Argenti  v.  San  Francisco,  16  Cal.  255; 
Turner  v.  Cruzen,  70  Iowa  202. 

5.  Contracts  Affecting  Legislation.  —  Leilh  v. 
Leith  H  irbou  r,  etc.,  Com'rs,  68  L.  T.  P.  C.  109, 
(1899)  A.  C.  50S,  81  L.  T.  N.  S.  t,3;  Ally. -Gen. 
v.  Waterford,  Ir.  R.  9  Eq.  522;  Atty.-Gen.  v. 
Plymouth,  1  W.  R.  445 ;  Reg.  s».  Sheffield,  40 
L.  J.  Q.  B.  247,  L.  R.  6  Q.  B.  652,  24  L.  T.  N. 
S.  659,  19  W.  R.  1159;  Atty.  Gen.  v.  Norwich, 
21  L.  J.  Ch.  139;  Atty.-Gen.  v.  Swansea,  67  L. 
J.  Ch.  356,  (1898)  1  Ch.  6c2,  78  L.  T.  N.  S.  412. 
46  W.  R.  534;  Henderson  v.  Covington,  14 
Bush  (Ky.)  312;  VVestbrook  v.  Deering,  63  Me. 
231;  Frankfort  v.  Winterpon,  54  Me.  250; 
Coolidge  v.  Brookline,  114  Mass.  592;  Minot 
v.  West  Roxbury,  112  Mass.  I,  17  Am.  Rep. 
52;  Mead  v.  Acton,  13Q  Mass.  341.  And  see 
Field  v.  Shawnee,  7  Okla.  73;  Fiost  v.  Bel- 
mont, 6  Allen  (Mass.)  152.  See  generally  in 
this  connection  the  title  Illegal  Contracts, 
vol.  15,  p.  927. 

6.  Bower  v.  Sligo  Com'rs,  4  Ir.  R.  C.  L.  489; 
Alty.-Gen.  v.  Brecon,  48  L.  J.  Ch.  153,  10  Ch. 
D.  204,  40  L.  T.  N.  S.  52,  27  W.  R.  332;  Re 
Macdonald,  10  Manitoba  382.  And  see  Atty.- 
Gen.  v.  Wigan,  18  Jur.  299,  5  De  G.  M.  &  G. 
52,  23  L.  J.  Ch.  429. 

Committee  Appointed  by  Board  of  Aldermen  — 
Personal  Expenses.  —  Where  a  con.mittee  is  ap- 
pointed by  a  board  of  aldermen,  and  author- 
ized to  do  what  in  its  opinion  will  best 
subserve  the  interests  of  the  city  in  connection 
with  a  bill  pending  in  the  legislature,  the 
members  thereof  are  entitled  to  be  reimbursed 
by  the  city  for  their  personal  expenses  in- 
curred in  the  discharge  of  their  duty.  Rider 
v.  Portsmouth,  67  N.  H.  298. 
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duties  toward  the  public.1  But  a  contract  entered  into  by  a  city  council  will 
not  be  deemed  void  merely  because  it  may,  at  some  future  time,  conflict  with 
municipal  legislation.2 

The  Duration  of  Municipal  Contracts,  or  the  period  for  which  a  city  may  bind 
itself,  is  frequently  limited  by  charter  or  statute.3  In  the  absence  of  express 
restriction,  however,  a  city  may  only  bind  itself,  with  reference  to  a  matter 
connected  with  its  governmental  functions,  for  a  reasonable  time,  as  for  a 
supply  of  water  or  gas.4 

9.  Contracts  with  Reference  to  Public  Duties.  —  It  has  been  held,  however, 
that  a  city  cannot  make  a  contract  for  the  discharge  of  a  purely  public  duty, 
such  as  that  in  case  of  performance  it  can  enforce  compensation,  or  for 
nonperformance  expose  itself  to  liability.5  Still  less  can  a  municipality  enter 
into  a  contract  which  interferes  with  the  performance  of  its  duties  to  the 
public.6 

10.  Contracts  with  Attorneys  —  a.  In  General.  —  As  a  general  rule,  a 
municipal  corporation  may  employ  an  attorney  or  counsel  to  represent  it  or 
protect  its  interests  in  any  litigation  in  the  result  of  which  it  is  concerned.7 


1.  Contracts  Abridging  Municipal  Powers  — 

California.  —  McBean  v.  Fresno,  112  Cal.  159, 
53  Am.  St.  Rep.  191;  Higgins  v.  San  Diego, 
n8  Cal.  524. 

Connecticut.  —  New  Haven  v.  New  Haven, 
etc.,  R.  Co.,  62  Conn.  252. 

Illinois.  —  East  St.  Louis  Gas  Light,  etc., 
Co.  v.  East  St.  Louis,  47  111.  App.  411. 

Kentucky.  —  Louisville  City  R.  Co.  v.  Louis- 
ville, 8  Bush  (Ky.)  415. 

Minnesota.  —  Long  v.  Duluth,  49  Minn.  280, 
32  Am.  St.  Rep.  547;  Flynn  v.  Little  Falls 
Eleciric,  etc.,  Co.,  74  Minn.  180. 

Mississippi.  — Jackson  v.  Bowman,  39  Miss. 
671. 

New  York.  —  New  York,  etc.,  R.  Co.  v.  New 
Rochelle,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.) 
195. 

Ohio.  —  Wellston  v.  Morgan.  59  Ohio  St.  14.7; 
Columbus  Gas  Light,  etc.,  Co.  v.  Columbus, 
50  Ohio  St.  65,  40  Am.  St.  Rep.  648. 

Pennsylvania.  —  McKeesport  v.  McKeesport, 
etc.,  Pass.  R.  Co  ,  2  Pa.  Super.  Ct.  242;  Kit- 
tanning  Electric  Light,  etc.,  Co.  v.  Kil  tanning, 
11  Pa.  Super.  Ct.  31 

Texas.  —  Waterbury  v.  Laredo,  68  Tex.  565. 

But  compare  Los  Angeles  City  Water  Co.  v. 
Los  Angeles,  88  Fed.  Rep.  720. 

City  May  Defeat  Title  of  Its  Own  Grantee.  — 
Brick  Presb.  Church  v.  New  York,  5  Cow,  (N. 
Y.)  540;  Stuyvesant  v.  New  York,  7  Cow.  (N. 
Y.)  603. 

2.  Davenport  v.  Kleinschmidt,  6  Mont.  502. 

3.  Exceeding  Charter  Limit  —  Valid  for  Period 
Prescribed.  —  Defiance  Water  Co.  v.  Defiance, 
90  Fed.  Rep.  753. 

But  where  the  state  constitution  declared 
that  no  city  should  be  authorized  to  grant  any 
franchise  or  make  any  contract  for  a  term  ex- 
ceeding twenty  years,  it  was  held  that  a  con- 
tract granting  a  franchise  for  twenty  years 
from  a  future  date  was  void.  Somerset  v. 
Smith,  (Ky.  1899)  49'  S.  W.  Rep.  456.  See  also 
Wellston  v.  Morgan,  59  Ohio  Si.  147. 

4.  Seitzinger  v.  Tamaqua,  187  Pa.  St.  539; 
Vincennes  v.  Citizens'  Gas  Light  Co.,  132  Ind. 
114;  Flynn  v.  Little  Falls  Eleciric,  etc.,  Co.,  74 
Minn.  180. 

Liability  for  Annual  Sum  Upheld.  —  Dawson 
v.  Dawson  Waterworks  Co.,  106  Ga.  696.  And 


see  Light,  etc.,  Co.  v.  Jackson,  73  Miss.  598; 
Columbus  Water-Works  Co.  v.  Columbus,  48 
Kan.  99. 

Contract  May  Extend  Beyond  Terms  of  Officer's 
Making.  —  Blood  v.  Manchester  Electric  Light 
Co.,  68  N.  H.  340.  But  see  Hendrickson  v. 
New  York,  38  N.  Y.  App.  Div.  480,  where  a 
contract  for  ten  years,  made  by  a  village  about 
to  be  merged  into  an  adjacent  city,  was, 
under  the  circumstances,  declared  invalid. 

Doctrine  that  Water  and  Lighting  Contracts  Do 
Not  Involve  Governmental  or  Legislative  Func- 
tions.—  This  view  has  been  expressed  in 
several  cases,  the  conclusion  being  that  such 
contracts  are  therefore  not  void  because  ex- 
tending through  a  long  period  of  years.  See 
Stale  v.  Great  Falls,  19  Mont.  518;  Baily  v. 
Philadelphia,  184  Pa.  St.  594,  63  Am.  St.  Rep. 
812,  41  W.  N.  C.  (Pa.)  529. 

5.  The  Maggie  P.,  25  Fed.  Rep.  202. 

6.  Western  Sav.  Fund  Soc.  v.  Philadelphia; 
31  Pa.  St.  175,  72  Am.  Dec.  730. 

7.  Employment  of  Counsel  —  England.  —  Reg. 
v.  Lichfield,  10  Q.  B.  534,  59  E.  C.  L.  534,  11 
Jur.  888,  16  L.  J.  Q.  B.  333;  Lewis  v. 
Rochester,  9  C.  B.  N.  S.  401,  99  E.  C.  L.  401, 
30  L.  J.  C.  PI.  169,  9  W.  R.  100,  3  L.  T.  N.  S. 
300,  7  Jur.  N.  S.  680;  Reg.  v.  Tamworth,  19  L. 
T.  N.  S.  433;  Reg.  v.  Prest,  16  Q.  B.  33,  71  E. 
C.  L.  33. 

California.  — Smith  v.  Sacramento,  13  Cal. 

S31- 

Illinois.  —  Roodhouse  v.  Jennings,  29  111. 
App.  50;  Curtis  v.  Gowan,  34  111.  App.  516; 
Harvey  v.  Wilson,  78  III.  App.  544;  People  v. 
Warren,  14  III.  App.  296. 

Kentucky.  — Louisville  v.  Murphy,  86  Ky. 
53,  18  Am.  &  Eng.  Corp.  Cas.  421. 

Louisiana.  —  State  v.  Heath,  20  La.  Ann.  172, 
96  Am.  Dec.  390. 

New  York.  — Stilvvell  v.  New  York,  (C.  PI. 
Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  376. 

Tennessee. — Memphis  v.  Adams,  9  Heisk. 
(Tenn.)  518,  24  Am.  Rep.  331. 

Attorney  Need  Not  Be  Resident  of  City. — Rood- 
house  v.  Jennings,  29  III.  App.  50. 

When  Object  Is  to  Have  Charter  Declared  Void. 
—  But  a  municipal  corporation  has  no  power 
to  employ  an  attotney  to  file  a  bill  the  object 
of  which  is  to  have  its  own  charter  declared 
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And  it  is  not  material  whether-  the  suit  is  directly  by  or  against  the  city  or 
between  third  persons.1  But  where  the  corporate  rights  or  interests  are  not 
involved  in  the  litigation  in  question,  no  right  exists  to  employ  legal  aid.2 

Requisites  of  Contract.  —  Contracts  for  employment  of  counsel  must,  to  be 
binding  on  the  corporation,  be  made  by  duly  authorized  officers  or  agents,3 
acting  in  the  manner  prescribed.4  But  a  contract  with  attorneys  indefinite 
in  amount  and  in  duration,  the  compensation  under  which  might  be  unrea- 
sonable and  unconscionable,  will  not  be  sustained.5 

b.  Defense  of  Municipal  Officers.  —  It  has  been  held  that  municipal 
corporations  may  employ  an  attorney  to  defend  suits  brought  against  the 
municipal  officers  for  acts  done  in  the  course  of  their  municipal  duties.0 

11.  Contracts  of  Guaranty  and  Suretyship.  —  As  a  general  rule  it  is  not  per- 
missible for  a  municipal  corporation  to  enter  into  contracts  of  guaranty  or 
suretyship,  except  pursuant  to  a  power  expressly  granted.7 


void,  nor  to  apply  the  corporate  funds  in  pay- 
ment of  such  services.  Daniel  v.  Memphis,  n 
Humph.  (Term.)  582. 

Appeal  from  Decision  of  City  Council,  — If  the 
decision  of  the  city  council  while  acting  as  a 
board  of  equalization  is  appealed  from,  the  city 
solicitor  is  justified  in  defending  it  in  the  ap- 
pellate court,  for  which  services  he  is  entitled 
to  compensation  though  no  provision  is  made 
by  ordinance  for  such  services  or  compensa- 
tion.   Kinnie  v.  Waverly,  42  Iowa  437. 

Appointment  of  Special  Attorney  as  City  Counsel. 
—  Where  an  attorney,  previous  to  his  appoint- 
ment as  city  counsel,  had  been  retained  by  the 
municipality  in  a  suit  to  which  it  was  a  party, 
he  cannot,  in  the  absence  of  a  special  contract, 
recover  for  services  rendered  in  such  suit  after 
his  appointment  as  stated.  Detroit  v.  Whitte- 
more,  27  Mich.  281. 

Employment  of  Assistant  Counsel  when  Neces- 
sary.— Smith  v.  Sacramento,  13  Cal.  531;  Hugg 
v.  Camden,  29  N.  J.  Eq.  (  ;  State  v.  Paterson, 
40  N.  J.  L.  186. 

The  Result  of  the  Litigation,  whether  adverse 
or  favorable  to  the  city,  does  not,  of  course, 
affect  its  liability  to  pay  an  attorney  employed. 
Reg.  v.  Tarn  worth,  19  L.  T.  N.  S.  433. 

1.  Briggs  v.  Whipple,  6  Vt.  95. 

2.  Reg.  v.  Leeds,  4  Q.  B.  796,  45  E.  C.  L. 
7g6,  Dav.  &  M.  143,  7  Jur.  669,  12  L.  J.  O.  B. 
369- 

Prosecution  of  Former  Municipal  Officers  by 
State.  —  Butler  v.  Milwaukee,  15  Wis.  498. 

Litigation  Improperly  Undertaken.  —  Reg.  v. 
Tam worth,  19  L.  T.  N.  S.  433. 

3.  Employment  by  Mayor. —  Louisville  v. 
Murphy,  86  Ky.  53. 

But  where  a  city  charter  provides  that  the 
employment  of  an  aUorney  shall  be  by  ordi- 
nance, the  mayor,  in  the  absence  of  an  ordi- 
nance, has  no  aui  hority  to  execute  such  power. 
Bryant.  Page,  51  Tex.  532,  32  Am.  Rep.  637. 

Ordinance  Construed.  —  An  ordinance  giving 
the  mayor  the  power  to  employ  assistant 
counsel  in  certain  cases,  gives  no  power  to 
bind  the  city  to  pay  the  regular  city  attorney 
for  services  not  within  the  ordinary  scope  of 
his  duty.    Carroll  v.  St.  Louis,  12  Mo.  444. 

Employment  by  Village  President  —  Held  Un- 
authorized.—  Mark  v.  West  Troy,  69  Hun  (N. 
Y.)  442. 

Employment  by  Board  of  Trustees.  —  That  the 
board  of  trustees  of  a  village  has  power  to  em- 
ploy counsel,  see  Harvey  v.  Wilson,  7S  111. 
App.  544. 


But  where  the  act  creating  a  municipal  board 
is  unconstitutional,  such  board  cannot  make  a 
contract  binding  upon  the  city,  for  the  employ- 
ment of  counsel  to  defend  actions  growing  out 
of  the  act.  Findlay  z:  Pendleton,  62  Uhio 
St.  80. 

4.  Employment  by  Aldermen  Acting  Unofficially. 

—  Eutler  v.  Charlestown,  7  Gray  (Mass.)  14. 
And  see  Justice  v.  Logansport,  6  Ind.  App. 
J35- 

Employment  by  Former  as  Binding  Subsequent 
Board.  — Jay  County  v.  Taylor,  123  Ind.  148. 
Necessity  for  Formal  Contract.  —  Harvey  v. 

Wilson,  78  III.  App.  544. 

Parol  Retainer  by  Municipal  Corporation.  —  See 
the  title  Attorney  and  Client,  vol.  3,  p.  318. 

Where  by  Statute  the  City  Attorney  is  required 
to  perforin  certain  duties,  a  contract  for  such 
services  with  a  person  not  the  city  attorney  is 
prima  facie  void.  Clough  v.  Hart,  8  Kan.  4S7. 
See  also  Ramson  v.  New  York,  24  Barb.  (N. 
Y.)  226. 

5.  II  ay  ward  r.  Red  Cliff,  20  Colo.  33.  See 
also  Waterbury  v.  Laredo,  68  Tex.  565. 

6.  Expense  of  Defending  Officials,  —  Cullen  v. 
Carthage,  103  Ind.  196,  53  Am.  Rep.  504,  note; 
Fuller  v.  Groton,  11  Gray  (Mass.)  340;  Pike  v. 
Middleton,  12  N.  H.  278;  State  v.  Hammon- 
ton,  38  N.  J.  L.  430,  20  Am.  Rep.  404;  Roper 
2.  Laurinburg,  90  N.  Car.  427;  Sherman  v. 
Carr,  S  R.  1.  431.  But  compare  Lunkenheimer 
v.  Hewitt,  10  Ohio  Dec.  (Reprint)  798,  23  Cine. 
L.  Bui.  433. 

But  an  Attorney  Employed  by  the  Mayor  and 
Council  of  a  city  to  defend  a  suit  brought 
against  such  officials  charging  them  with  mal- 
feasance in  office  cannot  recover  the  value  of 
his  services  from  the  city.  Smith  v.  Nashville, 
4  Lea  (Tenn.)  69. 

Quo  Warranto —  Assault  on  Officer. —  The 
costs  of  defending  quo  warranto  informations 
against  an  alderman  of  a  borough,  and  of  p  rose- 
cuting  a  criminal  information  against  a  per- 
son for  assaulting  a  justice,  have  been  held 
not  payable  out  of  the  borough  fund.  Reg.  v. 
Bridgewater,  2  Per.  &  Dav.  55S.  And  see 
Reg.  v.  Lichfield,  Dav.  &  M.  491,  4  Q.  B.  900, 
45  E.  C.  L.  900,  7  Jur.  670,  12  L.  J.  Q.  B.  30S; 
Reg.  v.  Stamford,  8  Jur.  55S,  13  L.  J.  Q~.  B. 
177.  But  compare  Holdsworth  v.  Clifton  Dart- 
mouth Hardness,  11  Ad.  &  EI.  490,  39  E.  C. 
L.  153,  4  Jur.  605;  Atty.-Gen.  v.  Norwich,  2 
Myl.  &  C.  406,  1  fur.  398. 

7.  Contracts  of  Guaranty  and  Suretyship.  — 
Carter  v.  Dubuque,  35   Iowa  416;   Blake  v. 
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12.  Formal  Requisites  -  a.  WHERE  No  Mode  PRESCRIBED  —  (i)  In  Gen 
eral.  —  if  no  mode  of  entering  into  contracts  is  prescribed,  valid  contracts 
within  the  compass  of  corporate  powers  may  be  made  just  as  natural  persons 
may  make  like  contracts. 1 

Parol  Contracts.  —  In  the  absence  of  legislative  restriction,  there  is  nothing  to 
prevent  a  municipal  corporation  from  contracting  by  parol  through  its  duly 
authorized  agents.3 

A  Resolution  or  Ordinance  may  bind  the  corporation  as  a  contract,  when  so 
intended,  in  any  matters  not  required  to  be  attested  in  some  other  form.-'' 

(2)  Name  and  Seal. — As  a  matter  of  course,  in  transactions  by  or  with 
municipal  corporations,  the  true  technical  name  should  be  used.  But  a  mis- 
nomer in  a  grant,  devise,  or  obligation  does  not  destroy  or  defeat  the  intent 
of  the  instrument  nor  prevent  a  recovery  upon  it,  provided  the  corporation 
designed  and  intended  can  be  shown.4 

At  Common  Law,  It  Has  Been  Said,  a  Seal  Was  Necessary  to  the  validity  of  the  cor- 
porate acts  of  municipalities  required  to  be  in  writing."  But  this  rule  has 
been  much  relaxed,  and,  according  to  the  weight  of  modern  authority,  the 
use  of  the  corporate  seal  is  not  essential  to  the  validity  of  the  acts  of  a 
municipal  corporation,  unless  required  by  the  charter."    In  any  event,  the 


Macon,  53  Ga.  172;  Louisiana  State  Bank  v. 
Orleans  Nav.  Co.,  3  La.  Ann.  294;  Nashville 
v.  Sutherland,  92  Tenn.  335,  36  Am.  St. 
Rep.  88. 

Indemnification  of  Public  Officers.  —  Vaught- 
man  v.  Waterloo,  14  Ind.  App.  C49. 

And  see  further  in  this  connection  the  titles 
Municipal  Aid,  ante;  Municipal  Securities, 
post. 

1.  Where  No  Mode  of  Contracting  Prescribed.  — 

Selma  v.  Mullen,  46  Ala.  411;  Duncombe  v.  Ft. 
Dolge,  38  Iowa  281;  Indianola  v  Jones,  29 
Iowa  282;  Booth  v.  Shreveport,  29  La.  Ann. 
581;  Dunlap  v.  Eric  Water  Com'rs,  151  Pa.  St. 
477- 

2.  Parol  Contracts  — Alabama. —  Selma  v. 
Mullen,  46  Ala.  411. 

Arkansas.  —  Halbut  v.  Forrest  City,  34  Ark. 
246. 

California. — Argenti  v.  San  Francisco,  16 
Cal.  255. 

Illinois.  —  Maher  v.  Chicago,  38  111.  266; 
New  Athens  v.  Thomas,  82  111.  259. 

Indiana.  —  Logansport  v.  Dykeman,  116 
Ind.  15. 

Ioum.~  Duncombe  v.  Ft.  Dodge,  38  Iowa 
281;  Indianola     Jones,  29  (owa  282. 

Kentucky.  —  Frankfort  Bridge  Co.  v.  Frank- 
fort, 18  B.'  Mon.  (Ky.)4i. 

North  Carolina.  —  Wade  v.  Newbern,  77  N. 
Car.  460. 

Pennsylvania.  —  Dunlap  v.  Erie  Water 
Com'rs,  151  Pa.  St.  477. 

Unauthorized  Verbal  Assurance  of  Mayor.  — 
Willoughby  v.  Florence,  51  S.  Car.  46". 

3.  Wade  v.  Newbern,  77  N.  Car.  400;  People 
v.  San  Francisco,  27  Cal.  655.  And  see  gen- 
erally the  tide  Ordinances. 

An  Ordinance  Accepting  the  Terms  of  a  Propo- 
sition made  to  a  municipal  corporation  will 
be  held,  in  general,  to  constitute  an  assent  to 
the  contract,  and  not  a  mere  declaration  of 
intent  to  enter  into  the  contract.  People  v. 
San  Francisco,  27  Cal.  655. 

4.  Municipal  Name  —  Misnomer.  —  Anony- 
mous, Cary  31;  Aity.-Oen.  Rye,  7  Taunt. 
546,  2  E.  C.  L.  546,  1  Moo.  267;  Doe  v.  Miller, 


1  B.  &  Aid.  699;  Brock  Dist.  Council  v.  Bowen, 
7  U.  C.  Q.  B.  471;  Hawkins  Municipal 
Council,  2  U.  C.  C.  P.  72;  Provisional  Corp. 
v.  Cromar,  22  U.  C.  Q.  B.  321;  Clement  v. 
Lathrop,  18  Fed.  Rep.  885;  Upper  Alio  ways 
Creek  v.  String,  10  N.  J.  L.  323;  Pittsburgh  v. 
Craft,  1  Pittsb.  (Pa.)  77. 

6.  Seal. —  Methodist  Episcopal  Church  v. 
Vicksburg,  50  Miss.  601. 

6.  England.  —  Attv.-Gen.  v.  Gaskill,  22  Ch. 
D.  537;  Thetford's  Case,  3  Salk.  103. 

Arkansas.  —  Ilalbat  v.  Forrest.  City,  34  Ark. 
246. 

California.  — ■  Gordon  v.  San  Diego,  101  Cal. 
522,  40  Am.  St.  Rep.  73,  (Cal.  1893)  32  Pac. 
Rep.  885. 

Illinois.  —  Maher  v.  Chicago,  38  111.  266; 
New  Athens     Thomas,  82  111.  259. 

Iowa.  —  Ring  v.  Johnson  County,  6  Iowa  265. 

Kentucky.  — -Frankfort  Bridge  Co.  1.  Frank- 
fort, 18  B.  Mon.  (Ky.)  41. 

Massachusetts.  —  Matthews  :/.  Weslborough, 
-34  Mass.  555. 

Mississippi.  —  Methodist  Episcopal  Church 
v.  Vicksburg,  50  Miss.  601. 

New  Jersey.  —  Paret  v.  Bayonne,  39  N.  J.  L. 
559;  Elmendorf  v.  Board  of  Finance,  41  N.  J. 
L.135. 

New  York.  —  People  v.  Mead,  24  N.  Y.  114; 
New  York  v.  Kent,  57  N.  Y.  Super.  Ct.  109. 

North  Carolina.  —  Wade  v.  Newbern,  77  N. 
Car.  460. 

Pennsylvania .  —  Smith  v.  Philadelphia,  13 
Phila.  (Pa.)  177,  36  Leg.  Int.  (Pa.)  277. 

Texas.  —  Brennan  v.  Wcatlierford,  53  Tex. 
•  330,  37  Am.  Rep.  758. 

See  also  the  title  Arbitration  and  Award, 
vol.  2,  p.  533. 

Reincorporation  Without  Corporate  Seal.  —  As 
holding  that  there  might  be  a  valid  reincor- 
poration under  ihe  general  law,  although  a 
copy  of  the  proceedings  bv  the  city  council 
adopting  the  provisions  of  such  general  law, 
recorded  in  theoffice  of  the  proper  functiopary, 
was  not  under  the  corporale  seal  as  requited, 
see  Brennan  v.  Weatherford,  53  Tex.  330,  37 
Am.  Rep.  758. 
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omission  of  a  seal  is  only  a  formal  irregularity,  which  would  not  affect  the 
liability  of  the  corporation  on  a  contract  fully  performed  by  the  other  con- 
tracting party,  at  least  to  the  extent  of  the  benefits  received.1  Nor  can  a 
person  who  has  leased  premises  from  a  municipal  corporation,  and  enjoyed 
the  benefits  thereof  for  the  term,  set  up  the  invalidity  of  the  lease  for  the  lack 
of  the  corporate  seal.3  Some  cases,  however,  state  the  rule  in  general  terms 
that  the  seal  of  a  municipal  corporation  is  essential  to  the  validity  of  its  con- 
tracts,3 and  even  to  liability  on  an  executed  contract  for  the  value  of  benefits 
received.4 

b.  Where  Mode  Prescribed  —  (i)  In  General.  —  Where  the  charter  pre- 
scribes certain  formalities  for  municipal  contracts  or  defines  the  manner  of 
their  execution,  there  is  no  doubt  that  in  entering  into  contracts,  such 
provisions  should  be  observed  by  the  municipal  authorities.5  But  on  the 
question  of  the  effect  of  a  failure  to  comply  with  such  provisions  in  the  execu- 
tion of  a  municipal  contract  the  authorities  are  not  agreed.  By  some  cases 
the  rule  is  stated  that  a  failure  in  this  regard  renders  the  contract  utterly 
void,6  while  other  decisions  declare  that  a  mere  formal  irregularity  does  not 


1.  Bernardin  v.  North  Dufferin,  19  Can.  Sup. 
Ct.  581;  Lawrence  v.  Lucknow,  13  Ont.  421; 
Oxford  v.  Crow,  8  Reports  279,  I.1893)  3  Ch. 
535;  Kidderminster  v.  Hardwick,  L.  R.  9 
Exch.  13.  And  see  Reg.  v.  Prest,  16  Q.  B. 
33,  71  E.  C.  L.  33,  15  Jur.  554,  20  L.  J.  Q.  B. 
17. 

2.  New  York  v.  Kent,  57  N.  Y.  Super.  Ct. 
109. 

3.  Jennett  v.  Sinclair,  10  Nova  Scolia  392; 
Smith  v.  McShane,  15  L.  C.  Jur.  203;  Silsby 
v.  Dannville,  8  Ont.  App.  524;  Kinzie  v.  Chi- 
cago, 3  111.  187,  33  Am.  Dec.  443. 

4.  United  Trust  Co.  v.  Chilliwack,  5  British 
Columbia  128;  Paisley  v.  Chilliwack,  5  British 
Columbia  132;  Sutton  v.  Spectacletnakers'  Co., 
12  W.  R.  742,  10  L.  T.  N.  S.  411. 

5.  Charter  Formalities —  California. —  Argenti 
v.  San  Francisco,  16  Cal.  255;  Zottman  v.  San 
Francisco,  20  Cal.  96,  81  Am.  Dec.  96,  note; 
Santa  Cruz  Rock  Pavement  Co.  v.  Broderick, 
113  Cal.  628;  City  Imp.  Co.  v.  Broderick,  125 
Cal.  139;  Los  Angeles  Gas  Co.  v.  Toberman, 
61  Cal.  199. 

Colorado.  —  Durango  v.  Pennington,  8  Colo. 
257. 

Indiana.  —  Logansport  v.  Blakemore,  17 
Ind.  318;  Johnson  v.  Indianapolis,   16  Ind. 

227. 

Maine.  — Curtis  v.  Portland,  59  Me.  483. 

Massachusetts. — Butler  v.  Charlestown,  7 
Gray  (Mass.)  12. 

Michigan.  —  Niles  Water  Works  r.  Niles,  59 
Mich.  311;  Thornton  v.  Sturgis,  38  Mich.  639. 

New  Jersey.  —  Keeney  v.  Jersey  City,  47  N. 
J.  L.  449, 

Neio  York.  —  Haughwout  v.  New  York,  2 
Abb.  App.  Dec.  (N.  Y.)344;  Swift  v.  Williams-, 
burgh,  24  Barb.  (N.  Y.)  427;  Walton  v.  New 
York,  26  N.  Y.  App.  Div.  76. 

Ohio.  —  Lancaster  v.  Miller,  58  Ohio  St.  558; 
Holmes  v.  Avondale,  5  Ohio  Cir.  Dec.  188,  11 
Ohio  Cir.  Ct.  430. 

Texas.  —  Bryan  v.   Page,   51  Tex.  532,  32 
Am.  Rep.  637. 

Wisconsin. — Lee  v.  Racine,  64  Wis.  231; 
Well;  7'.  Burnham,  20  Wis.  112. 

A  Constitutional  Provision  that  Municipal 
Charters  Shall  Be  Controlled  by  General  Laws  does 


not  render  invalid  a  charter  provision  pre- 
scribing certain  forms  for  municipal  contracts 
in  addition  to  the  essentials  prescribed  by  the 
code  for  contracts  in  general.  Frick  v.  Los 
Angeles,  115  Cal.  512. 

Precise  Words  of  Statute  Immaterial.  —  Taylor 
v.  Palmer,  31  Cal.  240.  See  also  New  York  p. 
Kent,  57  N.  Y.  Super.  Ct.  icg. 

6.  View  that  Noncompliance  Is  Fatal  —  Cali- 
fornia. —  Zottman  v.  San  Francisco,  20  Cal. 
y6,  81  Am.  Dec.  96,  note;  Los  Angeles  Gas  Co. 
v.  Toberman,  61  Cal.  199. 

Colorado.  —  Durango  v.  Pennington,  8  Colo. 
257;  Sullivan  v.  Leadville,  11  Colo.  483. 

Georgia.  —  Hudson  v.  Marietta,  64  Ga.  286. 

Massachusetts.  —  Butler  v.  Charlestown,  7 
Gray  (Mass.)  12. 

Michigan.  —  Detroit  v.  Robinson,  38  Mich. 
108;  Detroit  v.  Michigan  Paving  Co.,  56  Mich. 
335;  Thornton  v.  Sturgis,  38  Mich.  639;  Niles 
W  ater  Works  v.  Niles,  59  Mich.  311. 

New  Jersey.  —  Keeney  v.  Jersey  City,  47  N. 
J.  L.  449. 

New  York.  • —  McDonald  v.  New  York,  68  N. 
Y.  23,  23  Am.  Rep.  144;  Bigler  v.  New  York, 
(Supm.  Ct.)  5  Abb.  N.  Cas.  (N.  Y.)  51;  Dickin- 
son v.  Poughkeepsie,  75  N.  Y.  65:  Swift  v. 
Williamsburgh,  24  Barb.  (N.  Y  )427;  McSpedon 
v.  New  York,  7  Bosw.  (N.  V.)6oi. 

Pennsylvania.  ■ —  Com.  v.  Morrow,  23  Pittsb. 
L.  J.  N.  S.  (Pa.)  287. 

Texas.  —  Bryan  v.  Page,  51  Tex.  532,  32 
Am.  Rep.  637. 

Wisconsin.  —  Lee  v.  Racine,  64  Wis.  231. 

Canada. —  fee  Waterous  Engine  Works  Co. 
v.  Palmerston,  21  Can.  Sup.  Ct.  556. 

Counter  Signature  of  Desigrated  Official. —  It 
has  been  held  that  where  a  municipal  charier 
declares  that  no  money  shall  he  paid  on  a  con- 
tract not  coun  lersigned  by  a  designated  c  ffcial, 
such  provision  must  be  complied  with  or  the 
city  w  ill  not  be  bound.  Superior  v.  Norte  n, 
(C.  C.  A.)  63  Fed.  Rep.  357;  Lee  v.  Racine,  64 
Wis.  231. 

And  so  also  as  to  official  indorsements  or 
certificates  required  that  funds  are  on  hand, 
or  that  the  particular  liability  is  rot  in  con- 
flict with  any  charter  provision.  Continental 
Constr.  Co.  v.  Altoona,  (C.  C  A.)  92  Fed.  Rep. 
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render  a  municipal  contract  void.1  If  ratified  such  a  contract  may  become 
binding  according  to  its  terms,*  or  if  not  ratified  there  may  be  liability  on  a 
quantum  valcbat  for  the  reasonable  value  of  the  benefits  received.3  Still 
other  authorities  distinguish  between  so-called  mandatory  and  directory  pro- 
visions, and  contracts  which  have  been  executed  by  the  other  contracting 
party,  and  those  which  arc  executory  merely,  as  will  be  presently  observed. 

(2)  Rule  in  Executory  Contracts.  —  The  general  rule  is  believed  to  be  that 
where  a  municipal  contract  is  executory  merely,  and  has  not  been  ratified,  if 
not  entered  into  with  the  prescribed  formalities  on  the  part  of  the  municipal 
corporation,  the  latter  will  not  be  bound.4 

(3)  Rule  ill  Executed  Contracts  —  (a)  Doctrine  that  City  Bound  —  an.  In  GENERAL. 
— -Where  a  municipal  contract,  entered  into  without  the  prescribed  formalities, 
has  nevertheless  been  executed  by  the  other  contracting  party,  the  city  hav- 
ing received  the  benefit  thereof,  the  doctrine  of  some  cases  is  that  the  munici- 
pality may  be  held  liable.5 

b'>.  Liability  on  Quantum  Meruit  or  Vai.ehat.  —  In  other  cases  it  has  been  held 
that  the  liability  of  a  corporation  on  an  executed  contract,  entered  into  in  vio- 
lation of  formalities  prescribed,  is  on  a  quantum  meruit  or  for  the  reasonable 
value  of  the  benefits  received.** 


822;  Polbk  v.  San  Diego,  118  Cal.  593;  Holmes 
v.  Avondale,  5  Ohio  Cir.  Dec.  188,  n  Ohio  Cir. 
Ct.  430;  Findlay  v.  Pendleton,  62  Ohio  St.  80. 

But  Where  the  Particular  Officer  Has  No  Dis- 
cretion as  to  the  affixing  of  his  signature,  a 
neglect  to  countersign  until  after  the  work 
contracied  for  has  been  performed  is  a  mere 
formal  irregularity.  State  v.  Ramsey  County, 
32  Minn.  181. 

1.  Thibault  v.  Montreal,  14  Quebec  Super. 
Ct.  151;  Lincoln  Land  Co.  v.  Grant,  57  Neb.  70. 

A  Mere  Fail  are  to  Make  a  Contract  in  Duplicate 
and  deposit  one  of  the  copies  with  a  designated 
city  officer  as  required  by  charter,  does  not 
render  the  contract  void.  Saleno  v.  Neosho, 
127  Mo.  627,  4S  Am.  St.  Rep.  653. 

2.  See  infra,  this  section,  Ratification. 

3.  Lincoln  Land  Co.  v.  Grant,  57  Neb.  70. 

4.  Executory  Contracts.  —  Waterous  Engine 
Woiks  Co.  v.  Palmerston,  21  Can.  Sup.  Ct. 
556;  Argenli  v.  San  Francisco,  16  Cal.  255; 
Frick  v.  Los  Angeles,  115  Cal.  512. 

5.  Executed  Contracts  —  City  Held  Liable  — 
United  States.  — Warner  v.  New  Orleans,  (C. 
C.  A.)  87  Fed.  Rep.  829;  Chapman  v.  Douglas 
Ciuiity,  107  U.  S.  348;  Crebs  v.  Lebanon,  98 
Fed.  Rep.  549. 

Alabama.  —  Montgomery  v.  Montgomery 
Water-Works.  79  Ala.  233. 

California.  —  Argenli  v.  San  Francisco,  16 
Cal.  255. 

Dikota.  —  National  Tube- Works  Co.  v. 
Chamberlain,  5  Dak.  54. 

Illinois.  —  Sanitary  Dist.  v.  George  F.  Blake 
Mfg.  Cj.,  179  111.  167;  Maher  v.  Chicago,  38 
III.  266. 

Kansas.  —  Mound  City  v.  Snoddy,  53  Kan. 
126. 

Kentucky.  —  Frankfort  Bridge  Co.  v.  Frank- 
fort, 18  B.  Mon.  (Ky.)  41. 

Missouri.  —  Heidelberg  r\  St.  Francpis 
County,  100  Mo.  69. 

Nevada.  — Tucker  v.  Virginia,  4  Nev.  20. 

New  York.  —  Peterson  v.  New  York,  17  N. 
Y .  450;  Randall  v.  Van  Vechten.  to  Tnh'ns.  (N. 
Y.)  60,  10  Am.  Dec  193;  Wilkin-;  ■?>.  New  York 
(C.  PI.  Spec  T.)  9  Misc.  (N.  Y.)  610;  Moore  v. 
New  York,  73  N.  Y.  238,  29  Am.  Rep.  134; 
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Messenger  v.  Buffalo,  21  N.  Y.  t</>;  Schier  v. 
Buffalo,  35  Hun  (N.  Y.)  564. 

Ohio.  —  Cleveland  v.  Denison,  9  Ohio  Cir. 
Dec.  241,  16  Ohio  Cir.  Ct.  541. 

Oregon.  —  North  Par.  Lumbering,  etc.,  Co. 
v.  East  Portland,  14  Oregon  3;  Ward  v.  Forest 
Grove,  20  Oregon  355;  Bsers  v.  Dalles  City,  16 
Oregon  334. 

Texas.  — Denison  v,  Foster,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  1052. 

Canada.  —  Bernardin  v.  North  Duflerin,  19 
Can.  Sup.  Ct.  581;  Canadian  Par.  R  Co.  v. 
Chatham  Tp.,  25  Onl.  465;  Thibaull  v. 
Montreal,  14  Quebec  Super.  Ct.  151. 

Irregularity  of  Other  Contracting  Party.  ■ — 
Wliere  ihe  irregularity  or  informality  is  due 
to  the  acl  or  omission  of  the  oilier  contracting 
party  and  not  the  cily,  and  is  of  a  nature 
which  the  latter  may  waive,  and  is  not  ob- 
jected to  by  the  city,  the  validity  of  ihe  con- 
tract is  not  affected.  State  v.  Great  Falls,  19 
Mont.  518. 

6.  McGuire  v.  Rapid  Cily,  6  Dak.  346;  Ells- 
worth v.  Rossiier,  46  Kan.  237;  Nicholasville 
Water  Co.  11.  Nicholasville,  (Ky.  1896)  36  S. 
W.  Rep.  549;  Carey  v.  East  Saginaw,  79  Mich. 
73;  Lincoln  Land  Co.  v.  Grant,  57  Neb.  70; 
Leonard  v.  Long  Island  City,  (Supm.  Ct.  Gen. 
T.)  20  N.  Y.  Supp.  26;  Kramrath  r.  Albany, 
127  N.  Y.  575;  Brand  v.  San  Antonio,  (Tex. 
Civ.  App.  1896)  37  S.  W.  Rep.  340.  And  see 
Dawson  v'.  Dawson  Waterworks  Co.,  ic6  Ga. 
696;  Cartersville  Imp.,  etc.,  Co.  v.  Cartersville, 
89  Ga.  683. 

Termination  of  Contract  fcy  City. —  Lyman  v. 
Lincoln,  98  Neb.  794. 

Where  Contract  Not  Fully  Ferfomed.  —  But  in 
an  action  under  a  contract  not  executed  in  tl  e 
manner  required  by  law,  nor  fully  perforned 
by  the  other  contracting  party,  it  was  held 
that  there  could  be  no  recovery  by  the  latter 
for  the  reasonable  value  of  materials  furnished 
and  actually  used  bv  the  city.  McDonald  v. 
New  York,  68  N.  Y.  23.  23  ^m.  Rep.  144- 
And  see  Detroit  v.  Michigan  Paving  Ca  36 
Mich.  335.  But  compare  St.  Anthony  talis 
Water-  Power  Co.  v.  King  Wrought-  Iron  Bridge 
Co.,  23  Minn.  186,  23  Am.  Rep.  682. 
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(b)  Doctrine  That  City  Not  Liable.  —  Where  a  contract  has  been  entered  into 
without  compliance  with  some  mandatory  provision  of  the  city  charter,  though 
as  to  form  or  manner  of  execution  merely,  or  by  some  municipal  officer  in  the 
absence  of  authority  conferred  as  required  by  express  charter  provision,  it  has 
been  held  that  no  liability  is  incurred  by  the  city  on  a  quantum  meruit  or 
otherwise,  although  the  contract  has  been  fully  performed  by  the  other  con- 
tracting party,  and  the  city  has  enjoyed  the  benefits  of  the  transaction.1 
There  is,  however,  some  conflict  in  the  cases  as  to  what  constitutes  a  manda- 
tory requirement  essential  to  the  validity  of  every  contract,  and  what  is  a 
mere  directory  provision  a  failure  to  comply  with  which  will  not  render  the 
contract  absolutely  void.2  But  there  is  no  doubt  that  neither  the  full  per- 
formance of,  nor  the  acceptance  of  benefits  under,  a  contract  beyond  the 
proper  scope  of  municipal  powers  can  give  to  such  a  contract  any  vitality  or 
create  any  sort  of  a  liability  thereunder.3 

(4)  When  Writing  Required.  —  Municipal  contracts  must  be  in  writing 
when  the  charter  or  general  law  so  provides.4  Nor,  it  has  been  held,  is  a  city 
liable  on  a  quantum  meruit  for  services  rendered  under  a  verbal  contract 
where  a  writing  is  required.5 

c.  Annulling,  Changing,  or  Modifying.  —  It  has  been  held  that  as  a 
general  rule  the  same  statutory  formalities  must  be  observed  in  annulling, 
changing,  or  modifying  a  contract  which  were  required  in  its  original 
execution.6 


1.  Executed  Contracts  —  City  Held  Not  Liable 

—  Arkansas.  —  Newport  v.  Batesville,  etc.,  R. 
Co.,  58  Ark.  270. 

California.  —  Zottman  v.  San  Francisco,  20 
Cal.  107,  81  Am.  Dec.  96;  City  Imp.  Co.  v. 
Brodsrick,  125  Cal.  139. 

Indiana.  —  McEwen  v.  Gilker,  38  Ind.  233. 

Iowa.  —  Ryce  v.  Osage,  88  Iowa  558;  Mc- 
Pherson  v.  Foster,  43  Iowa  48,  22  Am.  Rep. 
215. 

Massachusetts.  —  Butler  v.  Charlestown,  7 
Gray  (Mass.)  12;  Agawam  Nat.  Bank  v.  South 
Hadley,  128  Mass.  503. 

Michigan.  —  Niles  Water  Works  v.  Niles, 
£9  Mich.  311;  MclJrian  v.  Grand  Rapids,  ;6 
Mich.  95;  Thornton  v.  Sturgis,  38  Mich.  639. 
See  also  Black  v.  Detroit,  119  Mich.  571. 

New  Jersey.  —  Atlantic  Cily  Water  Works 
Co.  v.  Read,  50  N.  J.  L.  665. 

New  York.  —  McDonald  v.  New  York,  68 
N.  Y.  23  23  Am.  Rep.  144,  affirming  4  Thomp. 
&  C.  (N.  Y.)  177;  Bigler  v  New  York,  (Supm. 
Ct.)  5  Abb.  N.  Cas.  (N.  Y.)  51;  Parr  v.  Green- 
bush,  72  N.  Y.  463;  Brady  v.  New  York,  20 
N.  Y.  312,  affirming  2  Bosw.  (N.  Y.)  173;  Smith 
v.  Newburgh,  77  N.  Y.  136;  Brown  v.  New 
York,  63  N.  Y.  239;  Peterson  v.  New  York,  17 
N.  Y.  449;  Hodges  v.  Buffalo,  2  Den.  (N.  Y.) 
110;  Dickinson  v.  Poaghkeepsie,  75  N.  Y.  65; 
McSpedon  v.  New  York,  7  Bosw.  (N.  Y.)  601; 
Bonesteel  v.  New  York,  22  N.  Y.  162;  Moore 
v.  New  York,  4  Hun  (N.  Y.)  545;  Walton  v. 
New  York,  26  N.  Y.  App.  Div.  76.  And  see 
Suburban  Electric  Light  Co.  v.  Hempstead, 
38  N.  Y.  App.  Div.  355. 

Oregon. — Springfield  Milling  Co.  r>.  Lane 
County,  5  Oregon  265. 

Pennsylvania.  —  Reilly  v,  Philadelphia,  60 
Pa.  St.  467. 

Texas.  —  Bryan  v.  Page,  51  Tex.  532,  32 
Am.  Rep.  637;  Noel  v.  San  Antonio,  11  Tex. 
Civ.  App.  580;  Andrews  v.  Curtis,  2  Tex.  Civ. 
App.  678. 

Nor  Can  a  Subsequent  Promise  to  Pay  for  the 


performance  of  a  contract  entered  into  in 
violation  of  charter  provisions  be  enforced. 
Santa  Cruz  Rock-Pavement  Co.  v.  Broderick, 
113  Cal.  628. 

No  Liability  in  Damages  for  Breach  of  Contract. 
—  Jardine  v.  New  York,  11  Daly  (N.  Y.)  116. 

2.  Compare,  for  example,  McPherson  v. 
Foster,  43  Iowa  48,  and  Rainsburg  v.  Fyan, 
127  Pa.  St.  74. 

3.  Ultra  Vires  Contracts.  —  Newport  v.  Bates- 
ville,  etc.,  R.  Co.,  58  Ark.  270;  Dawson  v. 
Dawson  Waterworks  Co.,  icGGa.  696;  Atlantic 
City  Water  Works  Co.  v.  Read,  50  N.  J.  L.  665; 
Hackettstown  r.  Swackhamer.  37  N.  J.  L.  igi; 
Hodges  v.  Buffalo,  2  Den.  (N.  Y.)  110;  Mc- 
Twiggan  v.  Hunter,  19  R.  I.  265. 

4.  Where  Writing  Necessary.  —  Logansport  v. 
Blakemore,  17  Ind.  318;  Starkey  v.  Minne- 
apolis, 19  Minn.  203;  Aurora  Water  Co.  v. 
Aurora,  129  Mo.  546;  Arnott  v.  Spokane,  6 
Wash.  442. 

What  Constitutes  Valid  Contract  under  Statute 
of  Frauds.  —  Where  a  resolution,  passed  by  the 
governing  body,  expressing  the  terms  of  a 
contract,  is  entered  in  the  minutes,  which  are 
signed  by  the  clerk  at  the  end  of  the  day's 
minutes  in  which  such  resolution  is  contained, 
there  is  a  note  or  memorandum  in  writing 
signed  by  the  parly  to  be  charged,  within  the 
meaning  of  the  statute  of  frauds,  sufficient  to 
take  the  case  out  of  the  operation  of  that  stat- 
ute and  to  bind  the  corporation.  Argus  Co. 
v.  Albany,  55  N.  Y.  495,  14  Am.  Rep.  296. 
And  see  the  title  Statute  of  Frauds. 

Contracts  Required  to  Be  Signed.  —  An  ordi- 
nance, resolution,  or  vote  of  a  municipal  cor- 
poration accepting  a  contract  tendered,  which 
the'  statute  requires  to  be  in  writing  and 
signed,  does  not  constitute  a  signing.  Wade 
v.  Newbern.  77  N.  Car.  460. 

5.  Crutchfield  v.  Warrensburg,  30  Mo.  App. 
456. 

6.  Terre  Haute  r  Lake,  43  Ind.  480;  Sacra- 
mento v.  Kirk,  7  Cal.  419. 
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13.  Provisions  for  Letting  on  Bids  —  a.  In  General.  It  is  frequently  pro- 
vided by  municipal  charters  or  governing  statutes  that  where  a  municipal  cor- 
poration is  about  to  enter  into  a  contract,  notice  thereof  must  be  published 
for  a  certain  length  of  time,  inviting  bids  or  proposals,  and  the  contracts 
awarded  to  the  lowest  bidder  under  prescribed  conditions.1  In  many  instances 
the  requirement  is  that  contracts  involving  the  expenditure  of  more  than  a 
stated  amount  shall  be  made  after  advertisement  for  bids.2  In  others  the 
requirement  applies  to  all  work  of  a  designated  character,  as,  for  instance, 
"street  work. "  :|  The  object  of  all  such  provisions  is,  it  has  been  said,  to 
"prevent  favoritism,  corruption,  extravagance,  and  improvidence"  in  the 
awarding  of  municipal  contracts,  and  they  should  be  so  administered  and 
construed  as  fairly  and  reasonably  to  accomplish  such  purpose.4 

Need  Not  Let  to  Lowest  Bidder  unless  Required  by  Charter  or  Statute.  —  It  is  well  settled 
that  a  municipal  corporation  need  not,  in  making  its  contracts,  advertise  for 
bids  and  let  to  the  lowest  bidder  in  the  absence  of  an  express  requirement 
therefor.5  And  where  a  city  is  not  required  to  advertise  for  bids,  neither  is 
it  required  to  let  to  the  lowest  bidder  in  case  it  does  adopt  such  course.6 

Contract  Invalid  if  Not  Let  as  Prescribed.  —  The  general  rule  is  that  a  provision 
with  reference  to  the  letting  of  contracts  on  bids  is  mandatory  and  essential 
to  the  validity  of  contracts  entered  into,7  in  the  absence  of  which  no  liability 
is  imposed,  even  though  fully  performed  by  the  other  party  thereto,  and  sub- 
stantial benefits  are  conferred  on  the  city.8 


1.  Inviting  Bids  or  Proposals.  —  Himmelmann 
v.  Cahn,  49  Cal.  285;  Brooks  v.  Saiterlee,  49 
Cal.  289;  Mulrein  v.  Kalloch,  61  Cal.  522; 
Kretsch  v.  Helm,  45  Ind.  438;  Case  z,.  Fowler, 
65  Ind.  29;  Detroit  v.  Hosmer,  79  Mich.  384; 
Wilkins  v.  Detroit,  46  Mich.  120;  People  v. 
Buffalo  County,  4  Neb.  150;  Taylor  v.  Larnbert- 
ville,  43  N.  J.  Eq.  107;  Matter  of  Mahan,  20 
Hun  (N.  Y.)  301;  Phelps  v.  New  York,  112  N, 
Y.  216;  Kneeland  v.  Furlong,  20  Wis.  437. 

Sale  of  Municipal  Property  on  Bids. — For  a  con- 
sideration of  this  subject  see  itifra,  this  title, 
Municipal  Property. 

2.  Sadler  v.  Eureka  County,  15  Nev.  39; 
Board  of  Finance  v.  Jersey  City,  57  N.  J.  L. 
452;  State  v.  Elizabeth,  35  N.  J.  L.  351;  Phelps 
v.  New  York,  112  N.  Y.  216;  Brady  v.  New 
York,  55  N.  Y.  Super.  Ct.  45;  Swift  v.  New 
York,  83  N.  Y.  528;  Greene  v.  New  York,  60 
N.  Y.  303;  Walsh  v.  Columbus,  36  Ohio  St. 
169. 

To  What  Contracts  Applicable. — An  ordinance 
requiring  proposals  for  "  work  "  which  would 
cost  above  a  certain  sum  to  be  let  to  the  lowest 
bidder  after  notice  by  publication  does  not  ap- 
ply to  a  contract  for  gas  furnished.  Vincennes 
v.  Citizens'  Gas  Light  Co.,  132  Ind.  114.  And 
se?  H  mford  v.  Hartford  Electric  Light  Co.,  65 
Conn.  324. 

A  Contract  to  Pay  a  Stated  Sum  Per  Diem 

(forty-two  dollars  and  fifty  cents)  for  hiring 
property  for  the  use  of  the  sanitary  district, 
said  contract  being  terminable  at  any  time,  is 
not  within  a  provision  requiring  all  contracts 
for  work  the  expense  of  which  will  exceed  five 
hundred  dollars  to  be  let  to  the  lowest  bidder. 
Sanitary  Dist.  v.  Geo.  F.  Blake  Mfg.  Co.,  179 
III.  167. 

3.  Electric  Light,  etc.,  Co.  v.  San  Bernardino, 
100  Cal.  348. 

Application  of  Provision  to  Subordinate  Depart- 
ments.— Frame  v.  Felix,  167  Pa.  St.  47. 

4.  People  v.  Gleason,  121  N.  Y,  631. 


5.  Riehl  v.  San  Jose,  101  Cal.  442;  Santa 
Rosa  Lighting  Co.  v.  Woodward,  119  Cal.  30; 
Elliot  v.  Minneapolis  City,  59  Minn,  in; 
Warren  v.  Barber  Asphalt  Paving  Co.,  115 
Mo.  572;  Schefbauer  v.  Kearney  Tp.,  57  N.  J. 
L.  588;  Kingsley  :'.  Brooklyn,  (Brooklyn  City 
Ct.  Gen.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  1;  Beers 
v.  Dalles  City,  16  Oregon  334. 

Provision  Held  Not  to  Require.  —  Yarnold  v. 
Lawrence,  15  Kan.  126. 

6.  Yarnold  v.  Lawrence,  15  Kan.  126. 

7.  Provisions  as  to  Letting  Mandatory  —  United 
States.  —  Worthington  v.  Boston,  152  U.  S. 
695,  41  Fed.  Rep.  23. 

California.  —  Zoltman  v.  San  Francisco,  20 
Cal.  96,  81  Am.  Dec.  96,  note. 

Michigan. — Whitney  v.  Hudson,  69  Mich. 
rSg. 

Nebraska.  —  People  v.  Buffalo  County,  4 
Neb.  150. 

New  Jersey.  —  McDermott  v.  Street,  etc., 
Com'rs,  56  N.  J.  L.  273. 

New  York.  —  Brady  v.  New  York,  2  Bosw. 
(N.  Y.)  173;  McSpedon  v.  New  York,  7  Bosw. 
(N.  Y.)  601;  McDonald  v.  New  York,  68  N.  Y. 
23,  23  Am.  Rep.  144;  Parr  v.  Greenbush,  72 
N.  Y.  463. 

Ohio.  —  Newton  r\  Toledo,  8  OhioCir.  Dec. 
607;  Lancaster  v.  Miller,  58  Ohio  St.  558;  Mc- 
Cloud  v.  Columbus,  54  Ohio  St.  439. 

Pennsylvania.  — Addis  v.  Pittsburgh,  S5  Pa. 
St.  379. 

8.  City  Imp.  Co.  v.  Broderick,  125  Cal.  139; 
McBrian  v.  Grand  Rapids,  56  Mich.  95;  Parr 
v.  Greenbush,  72  N.  Y.  463;  Brady  v.  New 
York,  20  N.  Y.  312;  Smith  v.  Newburgh,  77  N. 
Y.  136;  Brown  v.  New  York,  63  N.  Y.  239; 
Peterson  7/.  New  York,  17  N.  Y.  449;  Hodges 
v.  Buffalo,  2  Den.  (N.  Y.)  no;  McDonald  v. 
New  York,  6S  N.  Y.  23,  23  Am.  Rep.  144; 
Bigler  v.  New  York.  (Supm.  Ct.)  5  Abb.  N. 
Cas.  (N.  Y.)  51;  Walton  v.  New  York,  26  N.  Y. 
App.  Div.  76, 
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Competition  Among  Bidders. — A  fair  competition  among  the  bidders  is  the 
prime  object  of  such  provisions  as  those  now  under  consideration,  and  any- 
thing which  tends  to  impair  this  is  illegal.1  So  a  combination  between 
bidders  by  which  the  award  of  a  contract  from  a  municipal  corporation  is 
secured  without  competition,  authorizes  a  rejection  of  all  proposals  or  the 
repudiation  of  the  contract.2 

b.  To  What  Contracts  Applicable  —  (i)  In  General  —  A  provision 
for  advertisement  and  bids  does  not  apply  where  the  subject  matter  of  the 
contract  is  such  as  to  work  an  incongruity.3 

(2)  Patented  Articles  —  Monopolies.  —  Two  views  have  been  taken  of  the 
effect  of  a  provision  requiring  advertisements  and  bids  for  patented  articles  or 
articles  or  materials  controlled  by  a  monopoly.  One  is  that  municipal  cor- 
porations are  thereby  precluded  from  requiring  articles  or  materials  with  refer- 
ence to  which  there  cannot  be  free  competition  in  the  bidding.4  The  other 
and  far  more  preferable  view  is  that  where  the  best  interests  of  the  city  will 
be  subserved  by  the  use  of  a  patented  article  or  an  article  controlled  by  a 
monopoly,  procurable  from  only  one  source,  the  provision  in  question  has  no 
application  whatever,  the  case  being  without  its  spirit  and  intent.5  Another 


1.  Irregular  Where  Each  Bidder  Prepares  Sepa- 
rate Plans.  —  People  v,  Buffalo  County,  4  Neb. 
150;  Mazet  v.  Pittsburgh,  137  Pa.  St.  548,  27 
W.  N.  C.  (Pa.)  73. 

May  Not  Arbitrarily  Fix  Price  for  Part  of  Work. 
—  Muter  of  Mahan,  20  Hun  (M.  Y.)  301. 

May  Not  Arbitrarily  Fix  Minimum  Price  for 
Labor,  etc.  —  Frame  v.  Felix,  167  Pa.  St.  47; 
State  v.  Norton,  7  Ohio  Dec.  354,  5  Ohio  N.  P. 
183. 

So  also  as  to  a  requirement  that  each  bidder 
shall  agree  not  to  employ  or  allow  the  em- 
ployment of  any  one  not  belonging  lo  organi- 
zations approved  by  certain  building  trade 
councils.  Elliott  z:  Pittsburgh,  6  Pa.  Dist. 
455.  See  also  Van  Reipen  v.  Jersey  City,  58 
N.  J.  L.  262;  McCloud  v.  Columbus,  54  Ohio 
St.  439. 

May  Impose  Restriction  as  to  Supplies.  —  Matter 
of  Rooney,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N. 
Y.)  73- 

2.  Combinations.  —  People  v.  Stephens,  71  N. 
Y.  557;  Jennings  County  v.  Verbarg,  63  Ind. 
107. 

But  an  Agreement  Between  Business  Rivals 
thai  one  shall  make  a  bid  for  both,  the  work 
to  be  divided  between  them,  is  not  a  fraudu- 
lent combinal  ion  to  prevent  competitive  bid- 
ding. Woodward  v.  Collett,  (Ky.  1898)48  S. 
W.  Rep,  164. 

Where  the  Publishers  of  Several  Newspapers 
agree  to  submit  bids  for  publishing  the  de- 
linquent tax  list  at  prices  agreed  upon,  the 
successful  bidder  to  share  the  proceeds  of  the 
contract  with  the  others,  a  contract  made  at  a 
price  so  fixed  is  void.  Wichita  Falls  v.  Skeen, 
18  Tex.  Civ.  App.  632. 

3.  Where  Inspection  and  Test  Required.  —  Glea- 
son  v.  Dallon,  28  N.  Y.  App  Div.  555. 

Articles  Required  of  Peculiar  Character  Demand- 
ing High  Degree  of  Skill  in  Their  Manufacture.  — 
Detwiller  v.  New  York,  1  Thomp.  &  C.  (N.  Y.) 
657,  46  How.  Pr.  (N.  Y.)  2r8 

Services  Requiring  Scientific  Knowledge  and 
Professional  Skill.  —  People  »,  Flagg,  (Supm. 
Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  232;  Gleason 
v.  Dalton,  28  N.  Y.  App.  Div.  555. 

Carriage  Hire  for  Aldermen  while  engaged  in 

1 


their  public  duties,  as,  from  time  to  time,  the 
occasions  for  the  use  of  carriages  arise. 
Smith  v.  New  York,  (C.  PI.  Gen.  T.)  21  How. 
Pr.  (N.  Y.)  1. 

4,  Patented  Articles. —  Nicolson  Pavement 
Co.  z.  Painter,  35  Cal.  699;  Burgess  7.  Jeffer- 
son, 21  La.  Ann.  143;  Dolan  v.  New  York, 
(Supm.  Ct.)  4  Abb.  Pr.  N.  S.  (N.  Y.)  397;  Boon 
v.  (Jlica,  (Supm.  Ct.  Spec.  T.)  5  Misc.  (N.  Y.) 
391;  Dean  Charlton,  23  Wis.  590,  99  Am. 
Dec.  205,  note.  And  see  Barber  Asphalt  Pav- 
ing Co.  v.  Gogreve,  41  La.  Ann.  251.  But 
compare  with  Dean  v.  Charlton,  23  Wis.  590,  99 
Am.  Dec.  205,  note,  Mills  v.  Charleion,  29 
Wis.  400,  9  Am.  Rep.  57S,  and  Dean  r.  Borch- 
senius,  30  Wis.  237,  from  which  two  last  cases 
it  would  seem  that  a  special  statute  was 
pissed  legalizing  contracts  made  for  Nicolson 
paving,  which  was  a  patented  article,  out  of 
which  the  controversy  arose  in  the  case  first 
named.  So,  also,  the  case  of  Dean  v.  Charl- 
ton, 23  Wis.  590,  99  Am.  Dec.  205,  note,  is 
limited  in  Kilvinglon  v.  Superior,  83  Wis.  222, 
in  which  it  was  held  that  a  provision  for  let- 
ting to  the  lowest  bidder  did  not  prevent  a 
contraci  for  the  erection  of  a  crematory,  parts 
of  which  were  patented,  excluding  compe- 
tition, where  the  patents  were  offered  lo  the 
m  unicipality  or  any  contractor  at  a  fixed  price, 
permitting  free  competition  as  to  the  work 
and  materials. 

But  it  is  not  incompetent  for  the  city  council 
to  require  in  its  advertisement  that  certain 
materials  shall  be  manufactured  under  a  par- 
ticular patent,  or  be  of  equal  quality  and 
merit,  and  to  contraci  with  the  patentee  under 
such  patent  for  the  materials  required. 
Mulrein  v.  Kalloch,  61  Cal.  522. 

5.  Hobart  v.  Detroit,  17  Mich.  246,  97  Am. 
Dec.  185;  Barber  Asphalt  Pacing:  Co.  "'■  Hunt, 
100  Mo.  22,  18  Am.  Si.  Rep.  530;  Verdin  v.  St. 
Louis,  131  Mo.  26;  Trundy  v.  Van  Norl,  65 
Barb.  (N.  Y.)  331;  Harlem  Gas-Light  Co.  v. 
New  York,  33  N.  Y.  309;  Gleason  v.  Dalton,  28 
N.  Y.  App.  Div.  555;  Silsby  Mfg.  Co.  v.  Allen- 
town,  153  Pa.  St.  319.  And  see  Yarnold  v. 
Lawrence,  15  Kan.  126;  Matter  of  Dugro,  50 
N.  Y.  513. 
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doctrine  seems  to  require  advertisement  for  bids,  but  permits  a  contract 
involving  the  use  of  a  patented  or  monopolized  article  if  deemed  best  for  the 
city.1 

c.  Advertisement  for  Brns  —  (i)  In  General.  —  All  of  the  provisions 
requiring  a  letting  to  the  lowest  bidder  make  provision  for  publication  in  some 
manner  of  the  fact  that  bids  are  desired,  and  the  nature  and  extent  of  the 
work  to  be  done.*  The  requirements  as  to  manner  of  publication  and  adver- 
tisement vary  much  with  the  different  statutory  provisions,  but  they  must,  at 
least,  be  substantially  complied  with.-1  No  general  rule  can  be  given  as  to 
the  degree  of  particularity  with  which  the  work  or  materials  required  should 
be  described,  except  that  this  should  be  sufficient  to  enable  bidders  intelli- 
gently to  prepare  their  bids  and  invoke  free  competition  thereunder.4 

(2)  Readvertisement.  —  Where  the  lowest  bidder  to  whom  the  contract  is 
awarded  fails  to  comply  with  the  conditions  thereof  the  contract  may  be 
awarded  to  the  next  lowest  bidder  without  a  readvertisement.5  But  there 
may  be  a  readvertisement  for  further  proposals  if  deemed  for  the  public 
interest.6 

Where  Contract  Abandoned.  —  Where  a  contract  advertised,  bid  for,  and  awarded 
according  to  the  statute  has  been  abandoned  by  the  contractor,  it  has  been 
held  unnecessary  to  readvertise  for  bids  in  order  to  complete  the  work.7 

d.  SUBMISSION  OF  Bids  —  (1)  In  General. — Where  reasonable  require- 
ments have  been  prescribed  as  to  the  manner  of  bidding,  such  requirements 
must  be  complied  with  in  order  that  a  bid  shall  be  entitled  to  consideration. H 


But  Where  the  Work  to  Be  Bone  Is  Separable,  re- 
quiring  patented  articles  or  processes  as  well 
as  those  which  are  not  patented,  it  is  not  proper 
to  join  both  in  the  same  advertisement  for 
proposals,  bat  separate  bids  should  be  invited. 
Matter  of  Eager,  46  N.  Y.  100. 

1.  Worthington  v.  Boston,  41  Fed.  Rep.  23; 
Newark  v.  Bonnell,  57  N.  J.  L.  424,  51  Am. 
St.  Rep.  609. 

2.  Publication.  —  State  v.  Barlow,  48  Mo.  17; 
Addis  v.  Pittsburgh,  85  Pa.  St.  379;  Kneeland 
v.  Furlong,  20  Wis.  437. 

Notice  or  Advertisement  Implied  though  No 
Express  Requirement.  —  Galbreath  r.  Newton, 
45  Mo.  App.  312. 

3.  Matter  of  Pennie,  108  N.  Y.  364,  45  Hun 
(N.  Y.)  391:  Warren  v.  Barber  Asphalt  Paving 
Co.,  115  Mo.  572. 

Newspaper — -Posting  Notices. —  Kretsch  v. 
Helm.  45  Ind.  438. 

Publication  in  All  Designated  Newspapers.  — 
Taylor  v.  Lambertville,  43  N.  J.  Eq.  107. 

Advertisement  Two  Days  Late.  —  Duffy  v. 
Saginaw,  106  Mich.  335. 

"Ten  Days  Notice." — -Woodward  v.  Colleti, 
(Ky.  1898)  48  S  VV.  Rjp.  164. 

Where  the  Requisites  of  the  Notice  or  Advertise- 
ment Are  Not  Expressed,  a  notice  published  in  a 
daily  paper,  beginning  the  tenth  day  before 
the  bids  were  opened  and  continued  daily 
until  the  date  fixed,  except  the  last  day,  is  suf- 
ficient. Galbreath  v.  Newton,  45  Mo.  App.  312. 

4.  Coggeshill  v.  Des  Moines,  78  Iowa  235; 
Detroit  v.  Hosmer,  79  Mich.  384;  Wilkins  v. 
Detroit,  46  Mich.  120;  Kneeland  v.  Furlong, 
20  Wis.  437. 

Where  Quality  but  Not  Quantity  Described  — 
Contract  Void. — ■  Bigler  v.  New  York,  (Supm. 
Ct.)  5  Abb.  N.  Cas.  (N.  V.)  51.  And  see  Matter 
of  Anderson,  109  N.  Y.  554. 

Insignificant  Omission  Does  Not  Invalidate.  — 
Slate  ?\~York  County,  13  Neb.  57. 

5.  Necessity  for  Readvertisement.  —  Gibson  v. 


Owens,  115  Mo.  258;  People  v.  Willis,  6  N.  Y. 
App.  Div.  231;  Kinsella  v.  Auburn,  (Supm. 
Ct.  Gen.  T.)  7  N.  Y.  Supp.  317;  McClain  v. 
McKisson,  8  Ohio  Cir.  Dec.  357,  15  Ohio  Cir. 

Ct.  517. 

6.  People  v.  Willis,  6  N.  Y.  App.  Div.  231; 
State  v.  Shelby  County,  36  Ohio  St.  326.  And 
see  Mackenzie  v.  Treasure,  39  Mich.  554. 

7.  Matter  of  Leeds,  53  N.  Y.  400;  McChesnev 
v.  Syracuse,  (Supm.  Ct.  Spec.  T.)  22  N.  Y. 
Supp.  507.  And  see  Bass  Foundry,  etc., 
Works  v  Parke  County,  115  Ind.  234. 

Contract  Performed  in  Instalments.  —  Brevoort 
v.  Detroit,  24  Mich.  322. 

8.  Submission  of  Bids.  —  May  v.  Detroit,  2 
Mich.  N.  P.  235;  Weed  v.  Beach,  (Supm  Ct. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  470;  State  v. 
Cincinnati,  3  Ohio  Dec.  48,  1  Ohio  N.  P.  377; 
Gallagher  v.  Johnson,  1  Ohio  Dec.  264,  31 
Cine.  L.  Bui.  24;  Wiggins  v.  Philadelphia,  2 
Brews.  (Pa.)  444. 

Bid  Made  in  Prescribed  Form  Presumed  in  Good 
Faith.  —  Gallagher  v.  Johnson,  1  Ohio  Dec. 
264,  31  Cine.  L.  Bui.  24. 

Unreasonable  Requirement  —  Where  Not  Affect- 
ing Bid.  —  The  fact  that  bids  for  public  im- 
provements were  required  to  be  accompanied 
by  an  offer  to  purchase  bonds  is  not  a  ground 
for  attacking  a  contract  already  made,  where 
it  does  not  appear  that  the  bids  were  influenced 
by  such  requirement.  Rice  v.  Haywards,  107 
Cal.  398. 

Affidavit  Accompanying  Bids  Made  by  Only  One 
Partner  Held  Insufficient.  —  People  i>.  Crolon 
Aqueduct  Board,  26  Barb.  (N.  Y.)  240. 

Bids  to  Be  Considered  in  Entirety.  —  Hubbard 
v.  Sandusky,  6  Ohio  Cir.  Dec.  786,  9  Ohio  Cir. 
Ct.  638.  See  also  Ross  v.  Board  of  Education, 
42  Ohio  St.  374. 

Indefiniteness  of  Bid.  —  A  bid  10  furnish  arti- 
cles "  at  what  it  cost  to  lay  them  down,"  is  too 
indefinite  for  the  making  of  an  award  thereon. 
Stale  v.  York  County,  13  Neb.  57. 
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But  while  slight  irregularities  in  a  bid  not  affecting  its  substantial  character- 
istics may  well  be  disregarded,1  yet  the  bid  may  be  rejected  for  such  reason, 
and  the  courts  will  not  interfere  in  the  absence  of  fraud  or  corruption.2 

(2)  Bond  or  Security  for  Performance.  —  It  is  frequently  required  that  bids  or 
proposals  filed  in  response  to  advertisements  for  work  to  be  dpne  shall  be  accom- 
panied by  bond  or  other  security  for  the  performance  of  work  according  to 
the  contract.3  Where  this  is  the  case  the  city  authorities  are  not  required  to 
accept  the  lowest  bid  unless  there  is  a  substantial  compliance  with  the  require- 
ments in  question,4  but  may  award  the  contract  to  the  next  lowest  bidder  if 
the  lowest  in  price  does  not  furnish  the  required  security.5  Nor  can  such 
requirement  be  waived  by  a  municipal  officer  in  favor  of  a  particular  bidder, 
although  a  defect  in  the  published  notice  was  responsible  for  the  failure  to 
give  proper  security.0 

e.  Withdrawing  Bids.  —  Under statute  requiring  municipal  contracts 
to  be  let  to  the  lowest  bidder,  and  forfeiting  to  the  city  the  certified  check 
deposited  with  such  bid  in  case  the  bidder  refuses  to  sign  the  contract  within 
a  time  specified,  the  municipal  authorities  have  no  right  to  allow  a  bidder  to 
withdraw  his  bid  before  the  bids  are  opened.7  Nor  can  a  city  council  allow 
the  lowest  bidder  to  withdraw  his  bid  on  the  ground  of  mistake  and  let  the 
contract  to  the  next  lowest  bidder  without  readvertisement.8 

f.  OPENING  BIDS.  —  It  has  been  held  that  a  provision  in  a  city  charter 
that  proposals  shall  be  opened  on  a  day  named  or  upon  such  other  day  as 
may  be  adjourned  to  for  that  purpose,  is  directory  merely,  and  it  is  not 
essential  that  the  time  of  opening  shall  be  continued  by  regular  adjournment 
from  time  to  time.9 


1.  Compton  v.  Johnson,  6  Ohio  Cir.  Dec.  no, 
9  Ohio  Cir.  Ct.  532. 

That  Bids  Must  Substantially  Conform  to  the 
Advertisement,  see  State  v.  York  County,  13 
Neb.  57. 

Formal  Errors.  —  Under  a  clause  to  the  effect 
that  no  bid  shall  be  rejected  for  mere  formal 
errors  provided  the  persons  making  it  shall 
correct  the  same  within  twenty-four  hours 
after  notice  of  such  defect,  the  notice  need 
not  be  in  writing.  People  v.  Croton  Aqueduct 
Board,  25  Baib.  (N.  Y.)  240. 

Waiver  of  Defects.  —  A  city  board  may  waive 
defects  in  the  form  of  a  bid,  where  such  waiver 
does  not  prejudice  the  rights  of  lhe  public. 
Ross  v.  Board  of  Education,  42  Ohio  St.  374. 

2.  Matter  of  Marsh,  83  N.  Y.  431. 

3.  Bond  for  Performance.  —  Gibson  v.  Owen?, 
115  Mo.  258;  Smith  v.  New  York,  10  N.  Y.  504; 
Selpha  v.  Brooklyn,  5  N.  Y.  App.  Div.  52q; 
Walsh  v.  New  York,  113  N.  Y.  143;  Compton 
v.  Johnson,  6  Ohio  Cir.  Dec.  no,  9  Ohio  Cir. 
Ct.  532;  Smith  7i.  Philadelphia,  2  Brews.  (Pa.) 
443;  Mutchler  v.  Easton,  148  Pa.  St.  441; 
Berks  County  v.  Pile,  18  Pa.  St.  493;  Phila- 
delphia, etc.,  R.  Co.  v.  Waterman,  54  Pa.  St. 
337- 

Forfeiture   of  Deposit   Accompanying  Bid.  — 

Under  a  provision  that  a  bidder  for  a  city  con- 
tract, whose  bid  has  been  accepted,  and  who 
fails  to  furnish  proper  security  "  within  five 
days  after  written  notice  "  that  the  contract 
has  been  awarded  to  him,  shall  forfeit  the  de 
posit  accompanying  his  bid,  in  case  of  a  fail  tire 
of  the  authorities  to  give  written  notice  of  ac- 
ceptance of  the  bid  to  the  bidder  the  forfeiture 
will  not  occur,  though  the  bidder  be  otherwise 
apprised  of  the  acceptance  of  the  bid.  Erving 
v.  New  York,  60  N.  Y.  Super.  Ct.  48,  131  N. 
Y.  138. 


Unauthorized  Use  of  Deposit.  —  Where  a  pro- 
posal for  a  bid  to  light  a  city  is  accompanied 
by  a  certificate  of  deposit  to  sucti  city,  the  de- 
posit to  be  forfeited  to  the  city  in  case  the  bid- 
der fails  to  sign  a  contract  within  a  given  time, 
and  the  city  fails  to  accept  the  bid,  an  injunc- 
tion will  lie  against  the  city  to  prevent  any 
disposition  of  the  certificate  of  deposit  or  the 
appropriation  of  the  proceeds  thereof.  Brush 
Electric  Light  Co.  v.  Cincinnati,  II  Ohio  Dec. 
(Reprint)  581,  28  Cine.  L.  Bui.  29. 

4.  Smith  v.  New  York,  10  N.  Y.  504;  Selpho 
v.  Brooklyn,  5  N.  Y.  App.  Div.  529. 

5.  Gibson  v.  Owens,  115  Mo.  258. 

6.  Smith  v.  New  York,  10  N.  Y.  504. 
Waiver  by  City  Board.  —  It  will  not  affect  the 

validity  of  a  contract  let  to  the  lowest  bidder 
upon  advertisement,  that  no  security  was  given 
for  the  performance  of  the  contract,  where  it 
does  not  appear  thai  the  city  board  required 
security  and  the  charter  only  provided  for 
"  good  and  sufficient  security  as  required  by 
said  board."  Carey  v.  East  Saginaw,  79 
Mich.  73. 

Bond  for  Guaranty  of  Bid.  —  It  has  also  been 
held  that  the  city  authorities  might,  in  the  ex- 
ercise of  an  honest  discretion,  insist  upon  or 
waive  at  their  pleasure  a  requirement  for  se- 
curity to  be  submitted  with  the  bid,  not  for 
the  faithful  performance  of  the  work,  but 
simply  as  a  guaranty  that  the  bidder  will 
come  forward  and  sign  the  formal  agreement 
and  give  the  required  security  if  the  contract 
is  awarded  to  him.  Smith  -\  Philadelphia,  2 
Brews.  (Pa.)  443. 

7.  Withdrawal  of  Bid. —  Kimball  v.  Hewitt, 
(C.  PI.  Spec.  T.)  2  N.  Y.  Supp.  697. 

8.  Twiss  v.  Port  Huron,  63  Mich.  528. 

9.  Opening  Bids.  —  People  v.  Yonkers,  39 
Barb.  (N.  Y.)  26f>, 
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g.  Acceptance  ok  Rejection  of  Bids  —  (i)  Rejection  of  All  Bids. — 
The  right  is  generally  reserved  to  reject  all  the  bids  made  under  an  advertise- 
ment therefor,1  which  course  may  be  pursued  if  the  interests  of  the  city 
require,  irrespective  of  a  provision  requiring  letting  to  the  lowest  bidder. 58 
The  act  of  bidding  in  response  to  an  advertisement  containing  a  reservation 
of  the  right  "  to  reject  any  or  all  bids  "  is  of  itself  a  consent  to  this  reserved 
right,  and  precludes  the  bidder  from  any  attempt  to  enforce  acceptance  of  his 
bid  because  it  is  the  lowest.3 

(2)  Contract  Awarded  Must  Correspond  wit/i  Advertisement.  ■ — Where  the 
municipal  authorities  are  required  to  advertise  for  bids  and  let  a  contract  to 
the  lowest  bidder,  they  are  not  at  liberty  to  award  a  contract  different  from 
that  advertised. 1  And  even  though  a  contracting  board  are  authorized  to  make 
a  contract  according  to  any  plans  they  may  adopt,  they  cannot  after  advertis- 
ing for  bids  and  the  publication  of  a  notice  requiring  the  work  to  be  done  in 
a  particular  manner,  change  the  contract  in  awarding*  it  to  a  particular  bidder.5 
But  where  there  is  no  requirement  for  advertisement  and  bids  the  city  council 
may,  though  they  invite  proposals,  alter  the  specifications  furnished  to  the 
successful  bidder,  in  the  absence  of  fraud.0 

(3)  Rule  as  to  Discretion  —  (a)  In  General. — As  a  general  rule  it  is  within 
the  discretion  of  the  city  authorities  to  determine  which  bid,  under  all  the 
circumstances,  is  the  lowest  and  best,  or  that  of  the  lowest  responsible  bidder,7 
with  the  exercise  of  which  discretion  the  courts  will  not  interfere  in  the 


But  a  requirement  that  a  municipal  board 
shall  publish  a  week's  notice  of  the  time  and 
place  of  meetings  to  receive  and  consider  bids 
is  mandatory,  and  a  matter  of  substance. 
Matter  of  Pennie,  10S  N.  Y.  364. 

Decision  on  Bids  When  Opened.  —  A  provision 
that  the  mayor  of  a  city  shall  open  bids  on  the 
day  named  in  the  notice,  and  that  "  the  com- 
mon council  shall  determine  which  proposal  is 
the  most  favorable,"  does  not  require  the  de- 
termination of  such  question  at  the  meeting  al 
which  .the  bids  are  opened.  Lilienthal  v. 
Yonkers,  6  N.  Y.  App.  Div.  138. 

1.  Rejection  of  All  Bids. — Terrell  v.  Strong, 
(Supm.  Ct.)  14  Misc.  (N.  Y.)  258;  Walsh 
New  York,  113  N.  Y.  142;  Keogh  v.  Wilming- 
lon,  4  Del.  Ch.  491;  State  v.  New  Orleans,  48 
La.  Ann.  643. 

Reconsideration.  —  Where  after  proper  adver- 
tisement and  the  reception  of  bids  it  was  voted 
to  reject  all  bids,  but  subsequently,  recon- 
sidering its  action,  the  city  council  accepted 
one  of  the  bids  without  ordering  a  new  adver- 
tisement, and  the  work  was  completed  and 
accepted,  the  contract  was  held  valid.  Ross 
v.  Stackhouse,  114  Ind.  200. 

See  infra,  this  title,  Governing  Bodies  —  Re- 
consideration, Rescission  of  Former  Action,  etc. 

2.  People  v.  Smith,  (Supm.  Ct.  Spec.  T.)  12 
Abb.  Pr.  (N.  Y.)  133;  Walsh  v.  New  York.  113 
N.  Y.  143;  American  Artificial  Stone  Pave- 
ment Co.  v.  Wagner,  139  Pa.  St.  623. 

May  Reject  All  Bids  and  Readvertise.  —  Walsh 
v.  New  York,  113  N.  Y.  143;  Keogh  v.  Wil- 
mington, 4  Del.  Ch.  491. 

Exercise  of  Right  of  Rejection.  —  Where  au- 
thority is  reserved  to  reject  all  bids  if  the  in- 
terest of  the  city  so  requires,  this  course  may 
be  followed  without  determining  whether  the 
bidders  have  complied  with  the  requirements, 
as  that  of  furnishing  adequate  security  for  the 
performance  of  the  contract.  People  z>.  Willis, 
6  N.  Y.  App.  Div.  231. 


3.  Keogh  v.  Wilmington,  4  Del.  Ch.  49T. 

4.  May  Not  Award  Contract  Different  from 
That  Advertised.  —  Wickwire  v.  Elkharl,  144 
Ind.  305;  Nash  v.  St.  Paul,  11  Minn.  174: 
Trundy  v.  Van  Nort,  65  Barb.  (N.  Y.)  331; 
Dickinson  v.  Poughkeepsie,  7  Hun(N.  Y.)r; 
People  v.  Board  of  Improvement,  43  N.  Y.  227 ; 
Kinsella  v.  Auburn,  (Supm.  Ct  Gen.  T.)  7  N. 
Y.  Supp.  317;  Winton  v.  Mulherin,  3  Lack. 
Leg.  N.  (Pa.)  264. 

5.  People  v.  Board  of  Improvement,  43  N. 
Y.  227. 

6.  Kingsley  v.  Brooklyn,  (Brooklyn  City  Ct. 
Gen.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  r. 

7.  Discretion  as  to  lowest  or  Best  Bid  —  Illi- 
nois.—  Kelly  v.  Chicago,  62  111.  279;  People 
v.  Kent,  160  111.  655. 

Maryland.  —  Madison  v.  Harbor  Board,  76 
Md.  395. 

New  York.  —  Terrell  v.  Strong,  (Supm.  Ct.) 
14  Misc.  (N.  Y.)  258;  People  v.  Gleason,  (Supm. 
Ct.  Gen.  T.)  4  N.  Y.  Supp.  383. 

Ohio. —  Hubbard  o.  Sandusky,  6  Ohio  Cir. 
Dec.  786,  9  Ohio  Cir.  Ct.  638. 

Pennsylvania.  — Com.  v.  Mitchell,  82  Pa.  St. 
343;  Findlev  v.  Pittsburgh,  82  Pa.  Si.  351; 
Reuting  v.  Titusville,  175  Pa.  St.  512;  Doug- 
lass v.  Com.,  108  Pa.  St.  559;  Interstate  Vitri- 
fied Brick,  etc.,  Co.  v.  Philadelphia,  164  Pa. 
St.  477. 

South  Dakota.  —  In  re  McCain,  9  S.  Dak.  57. 

Texas.  —  Brown  v.  Houston,  (Tex.  Civ. 
App.  1898)  4S  S.  W.  Rep.  760.  ' 

Washington.  — Times  Pub.  Co.  v.  Everett,  9 
Wash.  518,  43  Am.  St.  Rep.  865. 

Canada.  —  Haggerty  v.  Victoria,  4  British 
Columbia  r63. 

Discretion  of  Municipal  Officer.  —  But  it  has 
been  held  that  an  ordinance  to  the  effect  that 
the  commissioner  of  public  works  reserves 
the  right  to  reject  any  proposal  at  his  discre- 
tion, is  invalid.  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  144  III.  391. 
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absence  of  fraud  or  gross  abuse.1 

(b)  Circumstances  to  Be  Considered.  —  In  considering  the  proposals  and  bids  sub- 
mitted to  them  the  municipal  authorities  are  not  at  liberty  to  regard  other 
circumstances  than  those  which  indicate  the  existence  or  nonexistence  of  the 
qualifications  required  in  the  advertised  notice.2 

(c)  Quality  and  Value  of  Work  —  Skill  of  Bidder. — The  municipal  authorities  in 
determining  which  bid  is  in  reality  the  lowest  are  at  liberty  to  consider,  not 
alone  the  price  named,  but  the  quality  and  relative  values  of  the  work 
described  in  the  several  proposals,3  and  the  judgment,  skill,  and  promptness 
of  the  several  bidders.4 

h.  Illegal  Acceptance  or  Rejection.  —  If  the  common  council  of  a 
city  arbitrarily  and  illegally  rejects  a  lower  bid  and  accepts  a  higher,  the  latter 
contract  is  illegal  and  void  and  no  recovery  can  be  had  thereon.5  But  no 
action  for  damages  will  lie  against  a  city,  or  the  officers  thereof  in  their  indi- 
vidual capacity,  for  the  rejection  of  the  lowest  bid  submitted,  as  the  duty  of 
considering  the  proposals  is  discretionary  and  judicial  in  its  nature.** 

i.  Effect  of  Acceptance  —  When  Contract  Arises.  —  Though  a  bid 
made  in  response  to  an  advertisement  may  be  the  lowest  bid  therefor,  and  in 
all  respects  regular  and  valid,  no  contract  arises  until  the  acceptance  thereof 
by  the  city  authorities.7  But  where  a  bid  has  been  accepted  and  the  contract 
awarded,  a  binding  contract  is  created,  for  the  breach  of  which  the  city  may 
be  liable  in  damages,8  although,. it  has  been  held,  it  is  not  reduced  to  writing 


1.  Haggerty  v.  Victoria,  4  British  Columbia 
163;  People  v.  Kent,  160  111.  655;  Madison  v. 
Harbor  Board,  76  Md.  395;  Terrell  v.  Strong, 
(Supm.  Ct.)  14  Misc.  (N.  Y.)  258;  Kingsley  v. 
Bowman,  33  N.  Y.  App.  Div.  1;  Hubbard  v. 
Sandusky,  6  Ohio  Cir.  Dec.  786,  9  Ohio  Cir. 
Ct.  638;  McClain  v.  McKisson,  8  Ohio  Cir. 
Dec.  357,  15  Ohio  Cir.  Ct.  517;  Findley  v. 
Pittsburgh,  82  Pa.  St.  351. 

Right  to  Mandamus. —r  See  the  title  Man- 
damus, vol.  19,  especially  at  p.  819. 

2.  Shaw  v.  Trenton,  49  N.  J.  L.  339;  Van 
Reipen  v.  Jersey  City,  58  N.  J.  L.  262;  Lake 
Shore  Foundry  v.  Cleveland,  4  Ohio  Cir.  Dec. 
230,  8  Ohio  Cir.  Ct.  671. 

3.  People  7:  Kent,  160  111.  655;  Atty.-Gen. 
v.  Detroit,  26  Mich.  263;  Newark  v.  Bonn  el, 
57  N.  J.  L.  424,  5t  Am.  St.  Rep.  609;  Peopls 
v.  New  York,  (Supm.  Ct.)  11  Abb.  Pr.  (N.  Y.) 
289;  People  v.  Croton  Aqueduct  Board,  (Supm. 
Ct.  Gen.  T.)  6  Abb.  Pr.  (N.  Y.)  42;  Claveland 
Fire  Alarm  Tel.  Co.  v.  Metropolitan  Fire 
Com'rs,  55  Barb.  (N.  Y.)  288;  Herrminn  v. 
State,  5  Ohio  Cir.  Dec.  266,  11  Ohio  Cir.  Ct. 
503;  State  v.  St.  Bernard,  4  Ohio  Cir.  Dec. 
224,  10  Ohio  Cir.  Ct.  74.  Sje  also  the  defi- 
nition Lowest,  vol.  19,  p.  599. 

4.  Erie  v.  Piece  of  Lind,  10  Pa.  Super.  Ct. 
381;  Reuiing  v.  Titusville,  175  Pa.  St.  512. 

5.  Illegal  Rejection.  — ■  People  v.  Gleason,  121 
N.  Y.  631. 

A  city  council  has  no  right  to  reject  a  bid 
merely  because  "the  bidder  employs  nonunion 
labor,  and  a  contracl  with  a  higher  bidder  will 
not  be  valid  where  the  only  objection  to  the 
lower  bid  was  as  stated.  Holden  y.  Alton, 
179  HI-  3i3._ 

6.  East  River  Gas-Light  Co.  v.  Donnellv,  91 
N.  Y.  557. 

Recovery  of  Profits.  —  The  lowest  bi  ld?r 
under  a  contract  to  be  let  by  a  city,  whose  bid 
has  been  rejected,  has  no  right  of  action 
against  the  city  to  recover  the  profits  which 


might  have  been  made  had  his  bid  been  ac- 
cepted, Talbot  Paving  Co.  v.  Detroit,  109 
Mich.  657,  63  Am.  St.  Rep.  604. 

Delay  —  Refusal.  —  A  statute  with  reference 
to  damages  for  deliy  in  awarding  a  contract 
to  the  lowest  bidder,  does  not  apply  to  a  re- 
fusal to  award  such  a  contract.  Slate  v.  New- 
ark, 8  Ohio  Dec.  121,  5  Ohio  N.  P.  283. 

7.  No  Contract  until  Acceptance.  —  Keogh  v. 
Wilmington,  4  Del.  Ch.  491;  Kelly  v.  Chicago, 
62  111.  279;  Smith  v.  New  York,  10  N.  Y.  504; 
People  v.  Croton  Aqueduct  Board,  26  Barb. 
(N.  Y.)  240.  And  see  Argenti  v.  San  Francisco, 
16  Cal.  256. 

8.  Lynch  -/.  New  York,  2  N.  Y.  App.  Div. 
213;  Safety  Insulated  Wire,  etc.,  Co.  v  Balti- 
more, 66  Fed.  Rep.  T40,  25  U.  S.  App.  166. 

Mistake  in  Estimate  by  City  Authorities.  —  Nor 
will  th?  lowest  bidder  upon  an  estimate  fur- 
nished by  a  proper  municipal  officer  lose  his 
right  to  lecover,  upon  performance,  the  con- 
tract price,  because  the  estimate  made  is 
erroneous.  Reilly  v.  New  York,  in  N.  Y. 
473.  Compare  Matter  of  Anderson,  109  N.  Y. 
554,  where  there  was  a  mere  random  guess 
by  the  authorities  as  to  the  extent  of  excava- 
tion to  be  done. 

Accepting  Return  of  Deposit  under  Protest — ■ 
No  Waiver  of  Rights  by  Lowest  Bidder.  —  Lynch 
v.  New  York,  2  N.  Y.  App.  Div.  213. 

Determination  Affecting  Bidder's  Bights  With- 
out a  Hearing  to  Bidder.  —  Stanley  v.  Chosen 
Freeholders,  60  N.  J.  L.  392. 

Legislative  Act  Subsequent  to  Award  but  Prior 
to  Final  Execution  Held  Not  to  Affect  the  Contract. 
—  Matter  of  Protestant  Episcopal  Public 
School,  58  Barb  (N.  Y.)  161. 

Acceptance  After  Rejection.  —  Where  a  munici- 
pal corporation  formally  rejects  a  bid,  it  can- 
not by  a  subsequent  acceptance  of  the  bid  bind 
the  bidder.  Brush  Electric  Light  Co.  v.  Cin- 
cinnati, 11  Ohio  Dec.  (Reprint)  581,  28  Cine. 
L.  Bui.  29. 
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and  signed.1  But  a  vote  accepting  a  bid  is  not  a  contract,  where  a  provision 
is  distinctly  made  for  the  future  execution  of  a  formal  contract.8 

j.  FRAUD  and  COLLUSION.  —  Fraud  and  collusion  between  a  contractor 
and  the  municipal  authorities  is  a  good  defense  to  an  action  upon  a  contract 
let  on  bid.3  even  though  let  to  the  lowest  bidder.1 

14.  Construction  of  Municipal  Contracts,  —  The  contracts  of  a  municipal  cor- 
poration are,  as  a  rule,  to  be  construed  as  the  contracts  of  a  private  individual 
are  construed.5 

15.  Presumption  of  Legality. — -A  contract  formally  executed  by  city  offi- 
cials, by  authority  of  the  municipal  council  and  not  necessarily  beyond  the 
scope  of  its  powers,  will,  in  the  absence  of  proof  to  the  contrary,  be  presumed 
to  have  been  lawfully  made.6 

16.  Limitation  of  Indebtedness — a.  In  General.  —  It  has  been  said  that 
the  policy  of  the  law  is  to  restrict  the  contracting  of  debts  by  municipal  cor- 
porations.7 

Limited  by  Taxing  Power.  — -  The  power  of  a  municipal  corporation  to  contract 
an  indebtedness,  where  there  is  no  special  fund  for  the  payment  of  the  obliga- 
tion, is  impliedly  limited  by  the  purposes  for  which  taxes  may  be  levied.8 

b.  Adoption  of  Constitution — Effect  on  Existing  Charters. — 
Where  a  state  constitution  is  adopted  containing  a  provision  limiting  the 
indebtedness  of  municipal  corporations,  it  will,  of  course,  operate  to  repeal 
any  inconsistent  provisions  contained  in  existing  charters.9  And  the  fact 
that  a  municipality  was  indebted  in  excess  of  the  limit,  at  the  time  of  adopt- 
ing the  constitution,  does  not  change  the  rule.10 

c.  Effect  of  Subsequent  Statute  on  Prior  Limitation.  —  Although 
the  power  of  a  city  to  contract  an  indebtedness  is  limited  by  statute,  a  debt 
created  pursuant  to  a  special  power  conferred  by  a  subsequent  statute  is  valid, 
the  enactment  of  the  latter  statute  operating  to  extend  the  power  of  the  city 
to  contract  the  debt.11 

d.  Where  Contract  Valid  When  Made.  —  The  adoption  of  a  consti- 
tution limiting  the  amount  of  municipal  indebtedness  or  providing  that  no 

1.  Argenti  v.  San  Francisco,  16  Cal.  255.  rule  that  in  the  construction  of  a  contract  that 

2.  Edge  Moor  Bridge  Works  v.  Bristol  interpretaiion  will  in  general  be  followed  which 
County,  170  Mass.  528.  And  see  Dunham  v.  has  been  placed  on  it  by  the  parlies  them- 
Boston,  12  Allen  (Mass.)  375;  Waler  Com'rs  selves,  has  been  held  not  to  apply  to  contracts 
v.  Brown,  32  N.  J.  L.  504;  People's  Pass.  R.  made  by  a  municipal  corporation  in  matters 
Co.  v.  Memphis  City  R.  Co.,  10  Wall.  (U.  affecting  the  public  inierest.  National  Water- 
S.)  38.  Works  Co.  v.  School-  Dist.  No.  7,  4S  Fed.  Rep. 

3.  Fraud.  —  Matter  of  Anderson,  109  N.  Y.  523. 

554;  Nelson  v.  New  York,  (Supm.  Ct.  Gen.  T.)  6.  Lincoln  v.  Sun  Vapor  Street-Light  Co., 
5  N.  Y.  Supp.  638;  In  re  Delaware,  etc.,  Canal  (C.  C.  A.)  59  Fed.  Rep.  756.  And  see  Logans- 
Co.,  (County  Ct.)  8  N.  Y.  Supp.  352.  port  v.  Dykeman,  116  Ind.  15. 

Evidence  of  Fraud  in  Accepting  Bid. — The  7.  Municipal  Indebtedness.  —  Waxahachie  v. 

fact  that  the  lowest  bid  for  a  street  improve-  Brown,  67  Tex.  519. 

ment  was  considerably  greater  than  the  esti-  8.  Sutherland-lnnes  Co.  v.  Evart,  (C.  C.  A.) 

mated  cost  does  not  warrant  the  inference  86  Fed.  Rep.  597.    And  see  Crebs  v.  Lebanon, 

that  its  acceptance  was  fraudulent.    Booth  v.  98  Fed. Rep.  549. 

Bayonne,  56  N.  J.  L.  268.  9.  List  v.  Wheeling,  7  W.  Va.  501;  Scott  v. 

4.  Herman  v.  Oconto,  100  Wis.  391.  Davenport,  34  Iowa  208. 

Fraudulent  Bid.  — So  also  where  it  appeared  But  a  Mere  Constitutional  Restriction  upon  the 
that  the  successful  bidder  for  a  contract  for  Power  of  the  Legislature  10  permit  the  indebted- 
street  work  had  previously  made  a  private  ness  of  a  municipal  corporation  above  a  stated 
contract  with  the  owners  of  a  portion  of  the  percentage  of  value  of  its  taxable  property- 
land  to  be  assessed,  that  he  would  do  the  work  will  not  operate  to  repeal  a  clause  in  a  pre- 
at  a  specified  rate  in  lieu  of  the  contract  price,  existing  charter  limiting  the  amount  of  the  in- 
this  was  held  to  be  a  fraud  upon  the  other  debiedness  to  a  less  per  cent.  East  St.  Louis 
owners  and  vitiated  the  assessment.  Brady  v.  v.  People,  124  111.  655. 
Bartlett,  56  Cal.  350.  And  see  generally  in  10.  Scott  v.  Davenport,  34  Iowa  208. 
this  connection  the  title  Special  or  Local  As-  11.  Am  :y  v.  Allegheny  Citv,  2  \.  How.  (U.  S.) 
sfssments.  364;  Stroud  y.  Consumers'  Water  Co.,  56  N. 

r\  Touchard  v.  Touchard,  5  Cal.  306.  f.  L.  422;  Peabody  v.  Westeily  Water  Works, 

Matters  Affecting  Public  Interests.  —  But  the  20  R.  I.  176. 
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debt  shall  be  incurred  without  first  making  provision  for  its  payment,  does  not 
affect  the  validity  of  contracts  previously  entered  into.1  And  where,  prior  to 
the  adoption  of  a  constitution  limiting  municipal  indebtedness  to  a  prescribed 
percentage  of  the  value  of  the  taxable  property,  the  authority  to  create  a 
particular  debt  was  duly  conferred  by  ordinance  and  vote  thereunder,  it  was 
held  that  the  constitutional  provision  in  question  would  not  affect  the  validity 
of  such  debt.3 

c.  May  Not  Contract  Beyond  Limit  Prescribed  —  (i)  In  General. 
— ■  When  the  amount  of  the  indebtedness  of  a  municipal  corporation  is  limited 
by  law,  no  debt  can  be  created  in  excess  thereof.3  And  this  restriction 
applies  to  all  forms  of  indebtedness,  however  or  for  whatever  purpose  created,4 
bonded  or  floating,5  express  or  implied. 6  Where  a  city  is  indebted  up  to  the 
full  constitutional  limit,  it  must  carry  on  its  corporate  operations  upon  a 


1.  Prior  Contracts.  —  Moultrie  County  v. 
Rockingham  Ten-Cent  Sav.  Bank,  92  U.  S. 
631;  Board  of  Education  v.  Bolton,  104  111.  220; 
Scolt  v.  Davenport,  34  Iowa  208;  Davenport 
Gas  Light,  etc.,  Co.  v.  Davenport,  13  Iowa  229; 
Ludlow  v.  Board  of  Education,  (Ky.  1895)  29 
S.  W.  Rep.  854;  Aydelett  v.  South  Louisville, 
(Ky.  1894)  26  S.  VV.  Rep.  717;  Ludington 
Water-Supply  Co.  v.  Ludington,  119  Mich.  480; 
Sheehan  v.  Treasurer,  (Supm.  Ct.  Spec.  T.)  n 
Misc.  (N.  Y.)  487;  Sauer  v.  McMurtry,  4  Okla. 
447;  Bound  v.  Wisconsin  Cent.  R.  Co.,  45 
Wis.  543;  Miller  v.  School  Dist.  No.  3,  5  Wyo. 
217. 

Subsequent  Decrease  in  Assessed  Valuation — ■ 
Wo  Effect  on  Prior  Contracts.  — Chiids  v.  Ana- 
cortes,  5  Wash.  452. 

Subsequent  Increase  Beyond  Limit  —  No  Effect 
on  Pre-existing  Contracts.  —  Cincinnati  v. 
Cameron,  33  Ohio  St.  336.  - 

Subsequent  Extension  of  Contract.  —  A  contract 
made  before  the  adoption  of  a  constitution 
containing  such  a  provision  may,  by  subse- 
quent agreement  made  after  the  constitution 
went  into  effect  but  before  the  expiration  of  the 
period  originally  fixed  for  the  performance  of 
the  contract,  have  the  time  of  completion  ex- 
tended.   Ede  v.  Cogswell,  79  Cal.  278. 

2.  Mason  v.  Shawneetown,  77  111.  533.  And 
see  Ludlow  v.  Board  of  Education,  (Ky.  1895) 
29  S.  W.  Rep.  854;  Aydelett  v.  South"  Louis- 
ville, (Ky.  1894)  26  S.  W.  Rep.  717;  Lexington's 
Appeal,  96  Ky.  258. 

But  a  Constitutional  Provision  that  a  city  of  a 
designated  class  should  not  incur  an  indebted- 
ness exceeding  a  stated  per  cent,  of  the  value 
of  its  taxable  property  therein,  has  been  held 
to  take  effect  immediately  on  the  adoption  of 
the  constitution ;  and  therefore  a  contract  by 
such  a  city,  incurring  an  indebtedness  in  ex- 
cess of  the  given  per  cent,  limit,  made  after 
the  adoption  of  the  constitution,  but  before  the 
formal  classification  of  the  cities  by  the  gen- 
eral assembly,  as  required  by  the  constitution, 
is  void.  Beard  v.  Hopkinsville,  95  Ky.  239, 
44  Am.  St.  Rep.  222,  note. 

3.  May  Not  Exceed  Limit  Prescribed  —  United 
States.  —  Helena  v.  Mills,  (C.  C.  A.)  94  Fed. 
Rep.  91C. 

California.  —  People  v.  Johnson,  6  Cal.  499. 
Illinois.  — Griswold  v.  East  St.  Louis,  47  111. 
App.  480. 

Indiana.  —  Valparaiso  v.  Gardner,  97  Ind.  I, 
49  Am.  Rep.  416. 

Iowa.  —  Mosher  v.  Independent  School  Dist., 


44  Iowa  122;  French:'.  Burlington,  42  Iowa 
614. 

Louisiana.  —  Favrot  v.  East  Baton  Rouge, 

34  La.  Ann.  49] . 

Missouri.  —  Lamar  Water,  etc.,  Co.  v. 
Lamar,  128  Mo.  188:  Book  v.  Earl,  87  Mo.  246. 

New  York.  —  Woodside  Water  Co.  v.  Long 
Island  City,  23  N.  Y.  App.  Div.  78. 

Washington. —  German-American  Sav.  Bank 
v.  Spokane,  17  Wash.  315. 

West  Virginia.  —  Spilman  v.  Parkersburg, 

35  W.  Va.  605. 

Wisconsin.  —  Hebard  v.  Ashland  Countv,  55 
Wis.  145. 

Prohibition  Will  Be  Enforced  in  Equity. — 

Litchfield  v.  Ballou.  114  U.  S.  190. 

Limitation  for  General  or  Special  Purposes.  —  A 
limitation  of  indebtedness  for  general  pur- 
poses does  not,  however,  it  has  been  held, 
prohibil  a  debt  for  special  purposes- — as  the 
construction  ot  sidewalks  —  where  express 
authority  to  construct  sidewalks  is  conferred 
by  charter.  Hitchcock  v.  Galveston,  96  U.  S. 
341;  Galveston  v.  Loonie,  54  Tex.  517. 

But  though  a  city  is  empowered  to  contract 
a  debt  for  a  particular  purpose  in  excess  of  the 
general  limit,  such  exception  applies  to  in- 
debtedness for  no  other  purpose.  Adams  v. 
East  River  Sav.  Inst.,  65  Hun  (N.  Y.)  145. 

4.  People  v.  May,  9  Colo.  So;  French  r. 
Burlington,  42  Iowa  614;  Council  Bluffs  v. 
Stewart,  51  Iowa  385;  Richmond  v.  Powell, 
ior  Ky.  7;  Davenport  v.  Kleinschmidt,  6 
Mont.  502. 

Restriction  Limited  to  Permanent  Loans.  —  To 

the  effect,  however,  that  a  statutory  limitation 
of  a  town's  borrowing  power  refers  only  to  a 
permanent  loan  on  debentures,  and  not  to  a 
note  given  for  a  temporary  loan  for  current 
expenses,  see  Iberville  y.  Banque  du  Peuple, 
4  Qupbec  q.  b.  26S.  But  compare  Law  v.  Peo- 
ple, 87  HI.  3S5. 

5.  Waxahaehie  v.  Brown,  67  Tex.  519; 
Davenport  v.  Kleinschmidt,  6  Mom.  502. 

6.  Litchfield  v.  Ballou,  114  U.  S.  190;  Buck 
Eureka,  124  Cal.  61;  Windsor  v.  Des  Moines, 

no  Iowa  175. 

Contract  Made  in  Anticipation  of  Constitutional 
Amendment.  —  Where  a  contract  for  city  water 
works  was  made  in  anticipation  of  the  adoption 
of  a  constitutional  amendment  conferring  the 
requisite  authoritv,  it  is  nevertheless  void, 
though  not  actually  delivered  until  after  the 
amendment  became  operative.  Ellis  7>.  Cle- 
burne, (Tex.  Civ.  App.  1S96)  35  S.  W.  Rep.  495. 
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cash  basis,  and  not  upon  credit  to  any  extent  or  for  any  purpose.'  Necessity 
is  no  excuse.2 

(2)  Exception  —  Contracts  zvith  Attorneys.  —  It  has  been  held,  however,  . 
that*  a  constitutional  provision  prohibiting  municipalities  whose  debt  has 
reached  the  limit  from  contracting  any  further  liability,  will  not  prevent  a 
municipality  whose  indebtedness  is  up  to  the  constitutional  limit  from  con- 
tracting for  the  services  of  an  agent  or  attorney  to  contest  the  validity  of  any 
part  of  the  indebtedness,  or  to  secure  a  reduction  of  the  amount  thereof.3 

(3)  Debts  Partly  Within  Limit.  — Where  a  particular  indebtedness  exceeds 
the  constitutional  limit  only  in  part,  and  is  otherwise  valid,  the  portion  within 
the  limit  is,  as  a  rule,  if  separable  from  the  remainder,  valid  and  enforceable.4 
But  if,  from  the  nature  of  the  transaction,  it  is  entire  and  indivisible,  then  the 
whole  debt  must  be  regarded  as  invalid. 5 

(4)  Damages  for  Breach  of  Contract.  —  Where  a  contract  entered  into 
increases  the  debt  of  a  city  beyond  the  constitutional  limit,  damages  for  the 
breach  of  the  contract  cannot  be  recovered.0 

/.  LIABILITIES  Ex  DELICTO.  — A  city  cannot  escape  liability  for  an  obli- 
gation arising  ex  delicto  on  the  ground  that  its  indebtedness  has  already 
reached  the  constitutional  limit.7  Nor  will  such  a  limitation  constitute  a 
defense  to  an  action  to  recover  back  an  illegal  tax  paid  under  protest.8 

g.  Limitation  to  Fixed  Sum. — In  some  instances  the  power  of  con- 
tracting debts  is  limited  to  a  fixed  amount,  or  a  stated  amount  for  a  designated 
purpose  or  for  any  one  purchase  or  piece  of  work.9 

//.  Limitation  to  Annual  Revenue  —  (1)  /;/  General.  —  It  is  not 
infrequently  provided  by  state  constitution,  statute,  or  municipal  charter,  that 
no  municipal  corporation  shall  incur  any  indebtedness  or  liability  in  any  year, 
in  excess  of  the  income  or  revenue  for  such  year,  unless  authorized  by  a  vote 
of  a  stated  proportion  of  the  electors.10    Under  such  a  provision  a  party 


1.  Spilman  v.  Parkersburg,  35  W.  Va.  605; 
Prince  v.  Quincy,  128  111.  443. 

2.  Windsor  v.  Das  Moines,  no  towa  175; 
Bradford  v.  San  Fiancisco,  112  Cal.  537. 

3.  "Logansport  v.  Dykeman,  116  Ind.  15;  Tal- 
bott  v.  Iberville,  24  La.  Ann.  135. 

4.  Debts  Partly  Within  Limit.  —  Daviess 
County  Dickinson,  117  U.  S.  657;  Culbert- 
son  v.  Fulton,  127  111.  30;  Mix  v.  People,  72 
111.  241;  VVinamac  School  Town  v.  Hess,  151 
Ind.  229;  McPherson  v.  Foster,  43  Iowa  48,  22 
Am.  Rep.  215;  Thompson  v.  Independent 
School  Dist.,  102  Iowa  94;  Raton  Waterworks 
Co.  v.  Raton,  9  N.  Mex.  70;  Shannon  v. 
Huron.  9  S.  Dak.  356. 

5.  Hedges  v.  Dixon  County,  37  Fed.  Rep. 
304;  McPherson  v.  Foster,  43  Iowa  48,  22  Am. 
Rep.  215;  Millerstown  v.  Frederick,  114  Pa. 
St.  435:  Crogsterz/.  Bayfield  County,  99  Wis.  1. 

Entire  Debt  Not  Legalized  by  Valid  Portion.  — 
McPherson  7/.  Foster,  43  Iowa  43,  22  Am.  Rep. 

6.  Drhew  v.  Altoona,  121  Pa.  St.  401. 

7.  Liabilities  Ex  Delicto.  —  McCracken  v.  San 
Francisco,  16  Cal.  591;  People  r.  May,  9  Colo. 
404;  Bloominston  v.  Perdue,  99  111.  329;  Chi- 
cago v.  Sexton,  115  III.  230;  Bartle  v.  Des 
Moines,  38  Iowa  414;  Rice  v.  Des  Moines,  40 
Iowa  638;  Dallas  v.  Miller,  7  Tex.  Civ.  App. 
5°3- 

8.  Thomas  v.  Burlington,  69  Iowa  140. 

9.  Splitting  Transaction.  —  A  resl  action  of  the 
power  of  a  council  committee  to  spend  more 
than  a  designated  sum  fur  any  one  piece  of 
work,  cannot  be  evaded  by  splitting  up  a 


single  transaction.  May  v.  Gloucester,  174 
Mass.  583. 

Power  to  Provide  for  Payment  by  Taxation.  — 

Not,  where  the  common  council  is  prohibited 
from  creating  any  debt  or  liability  in  excess  of 
a  named  sum,  does  the  mere  fact  that  at  the 
time  a  contract  is  made  the  city  authorities 
have  the  power  to  provide  for  its  fulfilment  by 
levying  a  tax,  render  the  contract  unobjec- 
tionable. Salem  Water  Co.  v.  Salem,  5  Ore- 
gon 29. 

10.  Indebtedness  Limited  to  Annual  Income.  — 

Bradford  v.  San  Francisco,  112  Cal.  53?; 
Montague  v.  English,  119  Cal.  225;  Covington 
v.  McKenna,  99  Ky.  508;  Niles  Water  Works 
v.  Niles,  59  Mich.  311;  Webb  City,  etc.,  Water- 
words  Co.  v.  Carterville,  153  Mo.  128.  See 
also  In  re  Olver.  20  Ont.  App.  529. 

Implied  Liabilities  Included  in  Prohibition.  — 
Buck  v.  Eureka,  124  Cal.  61, 

Such  Restriction  Not  to  Be  Violated  Even  for 
Pressing  Needs.  —  Brarlfoid  v.  San  Francisco, 
112  Cal.  537. 

Income  Derived  from  Any  Source  Intended,  and 
Not  That  Derived  from  Taxation  Simply.  — 
Lamar  Water,  etc.,  Co.  v.  Lamar,  128  Mo.  18S. 

Annual  Payments  for  Term  of  Years. —  Under 
a  charter  provision  inhibiting  the  contracting 
of  any  debts  or  incurring  any  liabilities  in  any 
one  year,  exceeding  the  revenue  for  such 
year,  a  contract  to  pay  an  annual  amount  for 
a  number  of  years,  the  aggregate  sum  to  be- 
come payable  thereunder  being  much  in  excess 
of  the  revenue  for  a  single  year,  is  void.  Kites 
Water  Works  v.  Niles,  59  Mich  311. 
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furnishing  materials  to  a  city  in  the  absence  of  the  vote  required,  must  look 
for  satisfaction  of  his  claim  to  the  income  of  the  year  in  which  the  obligation 
was  contracted,1  a  levy  and  assessment  for  liabilities  so  incurred  being  void.2 

(2)  Anticipation  of  Revenues.  —  An  appropriation  may  be  -made  by  a 
municipal  corporation  or  a  warrant  drawn  upon  the  treasury  in  anticipation  of 
revenue  to  be  thereafter  collected,  provided  the  tax  be  at  the  time  actually 
levied,3  and  the  contract  between  the  corporation  and  the  individual  prevents 
the  accrual  of  any  liability  against  the  corporation. 1 

i.  Requirement  for  Previous  Appropriation.  —  The  debt-contract- 
ing power  of  municipal  corporations  is  sometimes  limited  by  a  provision  that 
no  contract  involving  expenditures  shall  be  entered  into  except  in  pursuance 
of  an  appropriation  previously  made  therefor. 5  A  limitation  of  this  nature  is, 
however,  more  frequently  made  applicable  to  some  subordinate  board  or 
municipal  department  than  to  the  general  governing  body.0 

j.  Prohibition  of  Indebtedness  unless  Provision  Made  for  Pay- 
ment.—  The  provision  is  frequently  met  with  that  a  municipal  corporation 
shall  not  contract  any  indebtedness,  unless  making  at  the  same  time  provision 
for  its  payment.7  Under  such  circumstances  contracts  made  in  the  absence 
of  such  provision  are  void.8  But  a  valid  debt  may  be  created  by  ?  city  with- 
out complying  with  such  provision,  where  it  has  a  fund  on  hand  applicable  to 
the  payment  of  such  debt  and  out  of  which  it  contemplated  that  the  debt 
should  be  paid,  although  the  debt  was  not  in  fact  paid  therefrom  nor  until 
subsequent  provision  made.9 


It  has  been  held  on  the  other  hand  that  such 
a  contract  is  not  void  if  sufficient  revenue  for 
the  purpose  may  be  provided  in  each  year 
without  exceeding  the  limit.  Higgins  v.  San 
Diego,  1  r8  Cal.  524;  McBean  ;■.  Fresno,  \\i 
Cal.  150,  53  Am.  St.  Rep.  rgr. 

Debts  Payable  Within  Year  of  Contract.  —  A 
contract  by  a  city  to  pay  a  given  sum  per 
annum  for  its  gas  or  water  supply,  though 
continuing  f torn  year  to  year,  does  not  violate 
a  charter  provision  prohibiting  the  common 
council  from  contracting  a  debt  which  should 
not  be  payable  within  the  year  in  which  it  was 
contracted.  Utica  Water-Works  Co.  v.  Utica, 
31  Hun  (N.  Y.)  431  And  see  Atlantic  Cily 
Water  Works  Co.  v.  Atlantic  Citv,  48  N.  J.  L. 
373. 

1.  Montague  v.  English,  119  Cal.  225. 

2.  Smith  v.  Broderick,  107  Cal.  644,  48  Am. 
St.  Rep.  167. 

3.  Anticipating  Revenues.  —  East  St.  Louis  71. 
Flannigan,  26  111.  App.  449;  Springfield  v. 
Edwards,  84  III.  626;  Law  v.  People,  87  111. 
385;  fuller  v.  Heath,  89  111.  296. 

4.  East  St.  Louis  v.  Flannigan,  26  III.  App. 
449;  Springfield  v.  Edwards,  84  111.  626;  Law 
v.  People,  87  111.  385;  Fuller  v.  Heath,  89  111. 
296. 

Requisites.  —  If  not  limited  to  taxes  actually 
levied,  and  excluding  the  liability  of  the  city 
beyond  the  particular  fund,  the  constitutional 
prohibition  applies.  Fuller  v.  Chicago,  89  111. 
282. 

Limit  of  Rule.  —  Municipal  corporations 
should  not  be  permitted  to  anticipate  their 
revenue  to  such  an  extent  as  to  impair  the 
force  or  nullify  the  spirit  of  the  constitutional 
provision  limiting  indebtedness.  French  v. 
Burlington.  42  Iowa  614.. 

5.  Previous  Appropriations.  —  Indianapolis  v. 
Wann,  144  Ind.  175;  Tennant  v.  Crocker,  85 
Mich.  328;    Blair    v.  Lantry,  21    Neb.  247; 


McElhinney  v.  Superior,  32  Neb.  744;  Atlantic 
City  Water  Woiks  Co.  v.  Read.  50  N.  J.  L.  665; 
Fergus  v.  Columbus,  8  Ohio  Dec.  2qo,  6  Ohio 
N.  P.  82;  Perkins  v.  Slack.  86  Pa.  St.  270. 

Such  a  Provision  Is  Not  Directory  Merely,  but 
Mandatory.  —  Gamble  v.  Philadelphia,  14 
Pbila.  (Pa  )  223,  37  Leg.  Inc.  (Pa.)  377. 

Subsequent  Appropriation  Does  Not  Legalize.  — 
Indianapolis  v.  Wann,  144  Ind.  175. 

Subsequent  Diversion  of  Fund  Does  Not  Affect 
City's  Liability. —  McGlue  v.  Philadelphia,  10 
Phila.  (Pa.)  34S,  32  Leg.  Int.  (Pa.)  188. 

Particular  Contracts  Held  Valid  or  Void.  —  A 
contract  providing  for  the  furnishing  of  water 
to  the  cky  for  a  long  period  of  years,  at  a  fixed 
price  per  hydrant,  is  not  invalidated  because 
an  appropriation  for  the  price  was  not  made 
when  the  contract  was  entered  into,  the  city 
incurring  no  liability  to  pay  until  the  company 
was  able  to  fulfil  the  contract,  and  then  only 
for  such  service  as  already  rendered.  Carlyle 
Water,  etc.,  Co.  v.  Carljle,  31  111.  App.  325. 

But  a  contract  for  the  lighting  of  the  cily  for 
five  years,  let  by  the  board  of  public  works  at 
a  time  when  the  appropriation  for  that  pur- 
pose was  available  only  for  the  current  month 
and  the  one  following,  is  void.  Indianapolis 
v.  Wann,  144  Ind.  175. 

6.  See  Kingsland  v.  New  York,  5  Daly  (N. 
YO44S;  Whitney  v.  New  Haven,  5S  Conn. 
450. 

7.  Terrell  v.  Dessaint,  71  Tex.  770;  Millsaps 
v.  Terrell,  (C.  C.  A.)  60  Fed.  Rep.  193. 

8.  Humphreys  v.  Bayonne,  55  N.  J.  L.  241; 
Noel  v.  San  Antonio.  11  Tex.  Civ.  App.  580. 

Necessity  for  Actual  Levy  of  Tax.  —  Wade  v. 
Travis  County,  174  U.  S.  499 

Contract  Extending  Through  Term  of  Years.  — 
New  Orleans  Gas  Light  Co.  v.  New  Orleans, 
42  La.  Ann.  188. 

9.  Winston  v.  Ft.  Worth,  (Tex.  Civ.  App. 
1S98)  47  S.  W.  Rep.  740. 
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k.  Limitation  to  Prescribed  Per  Centum  of  Value  of  Taxable 
Property  —  (i)  In  General.  —  A  frequent  method  of  restricting  the  power 
of  municipal  corporations  to  contract  debts  is  by  limiting  the  aggregate 
amount  to  a  specified  per  centum  of  the  value  of  the  taxable  property  situated 
within  the  municipal  limits.  In  many  of  the  states  there  arc  constitutional 
provisions  for  this  purpose.1  In  other  states  the  limitation  is  fixed  by  statute, 
the  legislature  having  the  power  to  regulate  the  amount  of  indebtedness  of 
municipal  corporations,  unless  restrained  by  constitutional  provisions.2 

(2)  Valuation  of  Property — How  Determined.  —  Where  it  is  provided  that 
the  indebtedness  of  a  city  shall  be  limited  to  a  given  per  centum  of  the 
assessed  valuation  of  the  property,  the  last  assessment  before  the  contraction 
of  the  particular  debt  is  taken. :t  And  this  means,  it  has  been  held,  the  last 
equalized  assessment  by  the  state  board,  and  not  the  action  of  the  local 
assessors.'1  But  it  has  been  decided,  on  the  other  hand,  that  it  is  the  city's 
own  valuation  of  its  property  and  not  that  made  by  the  state  board  of  com- 
missioners, or  the  county  officers  for  county  purposes,  which  is  the  test  to 
ascertain  the  amount  of  indebtedness  according  to  the  constitutional  limit.5 

/.  What  Constitutes  Indebtedness  —  (1)  In  General.- — An  uncon- 
ditional obligation  by  a  city  to  pay  a  stated  amount  at  a  time  fixed,  consti- 


Contract  Payable  Out  of  Current  Revenues.  — 

To  llie  effect  that  such  a  contract  is  not  a  debt 
requiring  provision  for  its  payment  by  taxa- 
tion at  the  time  it  is  created,  see  McNeal  v. 
Waco,  89  Tex.  83. 

Prohibition  unless  Funds  in  Treasury  Does  Not 
Invalidate  Contract  when  Payment  Is  Not  to  Be 
Made  for  a  Year  and  a  Half.  —  Defiance  Water 
Co.  v.  Defiance,  go  Fed.  Rep.  753. 

1.  See,  as  construing  the  constitutional  pro- 
visions of  their  several  states  on  this  subject, 
the  following  cases,  and  others  throughout 
this  subdivision:  Shelbyville  v.  Shelbyville 
Water,  etc.,  Co.,  (Ky.  1894)  27  S.  W.  Rep.  85; 
Ayer  v.  Bangor,  85  Me.  511;  Pepper  v.  Phila- 
delphia, 181  Pa.  St.  566  (reversing  judgment  6 
Pa.  Dist.  317);  Houston  v.  Lancaster,  191  Pa. 
St.  143;  Spilman  v.  Parkersburg,  35  W.  Va. 
605. 

Applicable  to  School  Districts.  —  Winspear  v. 
District  Tp.,  37  Iowa  542;  Mosher  v.  Inde- 
pendent School  Dist.,  44  Iowa  122. 

How  Provisions  Construed.  —  Law  v.  People, 
87  HI-  355. 

Territorial  Municipalities.  —  The  amount  of 
indebtedness  which  territorial  municipalities 
may  contract  is  limited  by  act  of  Congress. 
See  24  Stat.  U.  S.,  c.  818,  §  4.  See  also  Guthrie 
v.  New  Vienna  Bank,  4  Okla.  194;  Martin  v. 
Territory,  5  Okla.  18S;  Spencer  v.  Gray,  5 
Okli.  216. 

Indebtedness^Before  Property  Assessed.  —  A  con- 
stitutional provision  limiting  the  indebtedness 
of  a  city  to  a  statad  percentage  of  the  value 
of  its  taxable  property,  does  not  prevent  a 
newly  incorporated  city  from  incurring  in- 
debtedness before  the  value  of  its  taxable  prop- 
erty is  ascertained.  Childs  v.  Anacorles,  5 
Wash.  452.  But  compare  Guthrie  v.  New 
Vienna  Bank,  4  Okla.  194. 

Construction  of  Provision  Applying  to  City  and 
County.  —  Adams  v.  East  River  Sav.  Inst.,  65 
Hun  (N.  Y.)  145.  affirmed  136  N.  Y.  52.  And 
see  Windsor  v.  Des  Moines,  no  Iowa  175; 
Todd  v.  Laurens,  48  S.  Car.  395;  Irwin  v. 
Lowe,  89  Ind.  540;  Wilson  v.  Sanitary  Dist., 
133  IH.  443- 


2.  General  Laws  as  Applying  to  Cities  Holding 
Special  Charters. —  Moore  v.  Walla  Walla,  60 
Fed.  Rep.  9O1;  Yesler  v.  Seattle,  1  Wash.  308. 

Reasonable  Expenditures  Within  Limits  Pre- 
scribed.—  Torrent  v.  Muskegon,  47  Mich.  115, 
41  Arn.  Rep.  715. 

Restrictive  Provisions  Held  Directory. — Argenti 
v.  San  Francisco,  16  Cal.  255;  McCracken  v. 
San  Francisco,  16  Cal.  591.  See  also  People 
v.  Kelly,  (Ct.  App.)  5  Abb.  N.  Cas.  (N.  Y.) 
383. 

The  Legislature  May  Not  Dispense  with  a  Con- 
stitutional Limitation  upon  a  city's  indebted- 
ness either  directly  or  indirectly.  Lake  County 
v.  Graham,  130  U.  S.  674. 

A  Statute  Which  Assumed  to  Give  a  Creditor  a 
Lien  on  m  anicipal  property  for  money  loaned  to 
the  city  in  excess  of  the  constitutional  limit  is 
invalid.  Mosher  v.  Independent  School  Dist.. 
44  Iowa  122;  Litchfield  v.  Ballou,  114  U.  S. 
190. 

Nor  will  equity  raise  a  resulting  trust  therein 
in  favor  of.the  creditor.  Litchfield  v.  Ballou, 
114  U.  S.  190. 

3.  How  Valuation  Determined.  —  Atlantic 
Trust  Co.  v.  Darlington,  63  Fed.  Rep.  76; 
Wilkinson  v.  Van  Orman,  70  Iowa  230;  State 
v.  Cornwell,  40  S.  Car.  26;  Childs  v.  Ana- 
corles, 5  Wash.  452. 

Must  Be  Last  Completed  Assessment  List.  — 
Wilkinson  v.  Van  Orn~.an,  70  Iowa  230. 

Where  Proposition  Submitted  to  Voters  —  Re- 
duction of  Assessment  Pending  Election  —  Reduced 
Assessment  Controls.  —  State  v.  Babcock,  24 
Neb.  640. 

4.  Prickett  vv  Marceline,  65  Fed.  Rep.  469; 
Culbertson  v.  Fulton,  127  111.  30.  But  coin- 
pare  People  v.  Hamill,  134  111.  666,  which, 
though  reporied  later,  was  in  fact  an  earlier 
case  than  Culbertson  v.  Fulton.  The  last 
niraed  practically  overrules  the  former,  though 
not  in  terms. 

Assessment  for  State  and  County  Purposes.  — 
Todd  z:  Laurens,  48  S  Car.  395 

5.  Bruce  v.  Pitlsburg,  166  Pa.  St.  152;  Rey- 
nolds v.  Waterville,  92  Me.  292.  See  also 
State  v.  Tomahawk,  96  Wis.  73. 
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tutes  an  indebtedness  within  a  provision  limiting  debts,  though  the  city 
thereby  acquires  property  which  will  be  a  source  of  profit  and  revenue.1 

(2)  Where  Provision  Made  for  Payment.  —  Where,  when  the  contract  is 
entered  into,  actual  provision  is  made  for  the  payment  of  the  debt  created  by 
levy  laid,  as  distinguished  from  levy  to  be  laid  in  the  future,  it  has  been  held 
that  no  debt  is  created  within  the  purview  of  the  constitution.2 

(3)  Options.  —  A  mere  option  to  purchase  property  on  a  contract  whereby 
it  is  optional  with  the  city  whether  it  should  make  payments  thereon  does  not 
constitute  an  indebtedness.3 

(4)  Change  of  Investment.  —  A  transaction  by  a  municipal  corporation 
which  is  a  mere  change  of  investment  does  not  constitute  the  creation  of  an 
indebtedness.4 

(5)  Funding  Existing  Debts.  — A  transaction  constituting  merely  the  fund- 
ing of  existing  debts  is  not  the  creation  of  a  liability  and  should  not  be  con- 
sidered in  determining  whether  a  city  has  reached  or  exceeded  its  constitu- 
tional limit.5 

(6)  Liability  Limited  to  Special  Fund.' — Where  by  the  terms  of  the  con- 
tract the  creditor  is  required  to  look  for  payment  exclusively  to  a  special 
fund,  only  available  for  the  particular  object  of  the  contract,  the  city  incurring 
no  liability  on  its  own  account  thereon,  a  prohibition  against  debts  or  liabili- 
ties of  the  city  does  not  apply.0  But  where  the  indebtedness  of  a  city  has 
reached  the  constitutional  limit,  the  city  cannot  make  a  contract  binding  it  to 
pay  a  stated  sum  unconditionally,  although  it  contemplates  reimbursement 
for  such  payment  from  the  proceeds  of  a  sale  of  bonds  payable  only  out  of 
a  special  fund.7 

(7)  Debts  for  Current  Expenses  Payable  Out  of  Current  Revenues.  —  Accord- 
ing to  some  authorities,  debts  created  for  ordinary  municipal  needs,  which  the 
current  revenues  are  adequate  to  discharge,  are  not  such  debts  as  are  pro- 
hibited by  constitutional  and  statutory  provisions  of  the  nature  under  con- 
sideration.8 The  doctrine  of  still  other  cases,  however,  is  that  a  prohibition 
against  debts,  after  the  aggregate  indebtedness  has  reached  a  fixed  amount  or 

1.  Scott  v.  Davenport,  34  Iowa  208.  gon  235;  Faulkner  v.  Seattle,  19  Wash.  320. 
Equity  of  Redemption.  —  Ironvvood   Water-     And  see  McAIeer  v.  Angell,  19  R.  I.  688. 

works  Co.  v.  Trebilcock,  99  Mich.  454.  Special  Fund  Not  in  Existence.  —  The  acqui- 

BondsofaParkBoard. —  Orvis  v.  Park  Com'rs,  sition  of  ptoperty  on  the  credit  of  a  special 

88  Iowa  674,  45  Am.  St  Rep.  252,  note.  fund  not  in  existence,  but  subsequently  to  be 

An  Ordinance  Fixing  the  Reasonable  Rate  of  created,  does  not  constitute  a  debt  of  the  city 

Annual  Rental  to  be  paid  for  water  hydrants  within  the  constiiuiional  limitaiion.  Faulkner 

does  not  create  an  indebtedness  ander  a  con-  v.  Seattle,  19  Wash.  320. 

stitutional  provision  requiring  a  direct  annual  But  a  Pledge  of  Stock  to  Secure  a  Debt  has  been 

tax  to  be  provided  for  at  the  time  a  debt  is  held  the  incurringof  an  indebtedness,  although 

incurred.     Danville  v.  Danville  Water  Co.,  the  creditor  agrees  exclusively  to  the  security 

1S0  111.  235.  for  his  money.    Baltimore  v.  Gill,  31  Md. 

Liabilities  Imposed  by  Legislature  Not  Indebted-  375. 

ness  Incurred  by  Municipality. — Lewis  v.  VVidber,  Where  a  City  Misapplies  a  Special  Fund  raised 

99  Cal.  412.  for  a  particular  purpose  it  becomes  indebted 

2.  Spilman  v.  Parkersburg,  35  W.  Va.  605;  to  such  fund,  and  increases  its  indebtedness 
Salem  Water  Co.  v.  Salem,  5  Oregon  29.  within  a  constitutional  provision  fixing  a  limit 

3.  Options.  —  Windsor   :■.   Des  Moines,   no  thereto.    Allen  v.  Davenport,  107  Iowa  90. 
Iowa  175;  Stedman  v.  Berlin,  97  Wis.  505.  7.  Allen  v.  Davenport,  107  Iowa  go. 

4.  Change  of  Investment.  —  Ayer  v.  Bangor,  8.  Debts  for  Current  Expenses  —  Illinois.  — 
85  Me.  511;  Hotchkiss  v.  Marion,  12  Mont.  East  St.  Louis  v.  Flannigan,  26  111.  App.  449; 
218;  Palmer  v.  Helena,  19  Mont.  61.  Law  v.  People,  87  III.  385;  Hay  v.  Springfield, 

5.  Funding  Existing  Debts.  —  Cedar  Rapids  v  64  111.  App.  671. 

Bechtel,  no  Iowa  196;  Hotchkiss  v.  Marion,  Indiana.  —  Valparaiso  :.  Gardner,  97  Ind.  1, 

12  Mont.  218;  Palmer  v.  Helena,  19  Mont.  61;  49  Am.  Rep.  416;  Fowler  v.  F.  C.  Austin  Mfg. 

National  L.  Ins.  Co.  v.  Mead,  13  S.  Dak.  37;  Co.,  5  Ind.  App.  489;  Brashear  v.  Madison, 

Miller  ;■.  School  Dist.  No.  3,  5  Wyo.  217.  142  Ind.  685. 

6.  Special  Fund.  —  East  St.  Louis  v.  Flanni-  Iowa.  — Grant  v.  Davenport,  36  Iowa  396. 
gan,  26  111.  App.  449;  Law  v.  People,  S7  111.  Louisiana.  —  Laycock     Baton  Rouge,  35  La. 
385;  Tuitle  v.  Polk,  92  Iowa  433;   Davis  v.  Ann.  475. 

Des  Moines,  71  Iowa  500;  Atkinson  v.  Great  Maine.  —  Reynolds  v.  Waterville,  92  Me. 

Falls,  16  Mont.  372;  Lit  tie  v.  Portland,  26  Ore-  292. 
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specified  percentage  of  the  assessed  value  of  the  property,  applies  to  invali- 
date a  debt  for  mifnicipal  necessities,  though  it  may  be  designed  to  pay  for 
them  out  of  the  current  revenue.1 

(8)  Debts  Due  in  Futuro.  —  It  has  been  held  that  a  constitutional  provision 
against  the  creation  of  municipal  indebtedness  beyond  a  certain  amount 
extends  to  and  embraces  debts  incurred  to  be  paid  on  a  future  day  as  well  as 
those  due  and  payable  at  once.2  But  an  obligation  to  pay  for  work  to  be 
performed  in  the  future  and  paid  for  when  performed  does  not  become  an 
indebtedness  until  the  performance  of  the  work.3 

(9)  Debts  Payable  on  Contingency.  —  A  debt  payable  upon  a  contingency, 
or  upon  the  happening  of  some  event,  such  as  the  rendering  of  service  or 
delivery  of  property,  as  well  as  a  debt  payable  presently  and  absolutely,  is 
within  a  constitutional  prohibition  limiting  indebtedness.1  But  it  must  be 
made  to  appear  that  the  contingency  is  morally  sure  to  take  place,  and  does 
not  depend  upon  some  act  of  the  city,  or  upon  its  volition  to  be  exercised  or 
determined  at  some  future  date.5 

Computation  of  Indebtedness  —  (1)  Cash  on  Hand.  —  Cash  on 
hand  is  to  be  deducted  in  computing  the  amount  of  a  city's  indebtedness,0 
and  so  also,  it  has  been  held,  as  to  the  value  of  available  assets  and  resources 
readily  convertible  into  money.7 

(2)  Uncollected  Taxes.  —  It  has  been  held  that  taxes  assessed  for  municipal 
purposes  during  the  year  in  which  the  indebtedness  is  contracted,  and  unpaid 
taxes  of  prior  years,  are  to  be  deducted  in  determining  the  indebtedness  of  a 


Pennsylvania. — Wade  v.  Oakmont,  165  Pa. 
St.  479;  Nankivil  v.  Yeosock,  7  Kulp  (Pa.)  518. 

Texas. — Terrell  v.  Dessaint,  71  Tex.  770; 
McNeal  v.  Waco,  89  Tex.  83. 

Washington. — Austin  v.  Seattle,  2  Wash. 
667. 

A  Contract  by  a  City  to  Pay  for  Supplies,  Services, 
etc.,  Periodically,  as  the  Supplies  Are  Furnished  or 
the  Services  Rendered,  is  not  a  contract  for  in- 
debtedness, but  .provides,  in  effeel,  for  a  cash 
transaction.  Valparaiso  v.  Gardner,  97  Ind. 
1,  49  Am.  Rep  416;  Smith  v.  Dedham,  144 
Mass.  177. 

Purchase  of  Property.  —  But  a  city  cannot, 
under  this  tule,  purchase  a  city  hall  on  the 
instalment  plan,  although  the  evidence  of  the 
transaction  is  in  form  a  lease.  Reynolds  v. 
Waterville,  92  Me.  292.  See  also  Erie's  Ap- 
peal, 91  Pa.  St.  398  (rent  of  market  place). 

1.  Fuller  v.  Heath,  89  111  296;  Chicago  v. 
McDonald,  176  III.  404;  Norton  v.  East  St. 
Louis,  36  III.  App.  171;  Prince  v.  Quincy,  28 
111.  App.  490,  affirmed  128  111.  443;  Chicago  v. 
Galpin,  183  III.  399;  Prince  v.  Quincy,  105 
111.  138,  44  Am.  Rep.  785;  Springfield  v.  Ed- 
wards, 84  111.  626.  And  see  Sackelt  v.  New 
Albany,  S8  Ind.  473,  45  Am.  Rep.  467. 

2.  Debts  Payable  in  Future  —  United  States.  — 
Coulson  v.  Portland,  Deady  (U.  S.)  481. 

California.  —  Wallace  v.  San  Jose,  29  Cal. 
180. 

Illinois.  —  Law  v.  People,  87  111.  385; 
Springfield  -'.  Edwards,  84  111.  626;  Culbertson 
v.  Fulton,  127  III.  30. 

loiva. — Windsor  v.  Des  Moines,  no  Iowa 
175;  Burlington  Water  Co.  v.  Woodward,  49 
Iowa  61. 

Montana.  —  Davenport  v.  Klei  nschmidt,  6 
Mont.  502. 

Pennsylvania.  —  Nankivil  v.  Yeosock,  7  Kulp 
(Pa.)  51S. 

Texas.  —  Terrell  v.  Dessaint,  71  Tex.  770. 


And  see  Covington  v.  McKenna,  99  Ky.  508. 
But  compare  Carlyle  Water,  etc.,  Co.  r.  Car- 
lyle,  31  III.  App.  325. 

3.  Dively  v.  Cedar  Falls,  27  Iowa  227; 
Weston  v.  Syracuse,  17  N.  Y.  110.  But  com- 
pare Burlington  Water  Co.  v.  Woodward,  49 
Iowa  62. 

So  it  has  been  held  that  a  debt  for  gas,  evi- 
denced by  certificates  of  indebtedness,  is  con- 
sidered as  having  been  incurred  at  the  time 
the  gas  was  used,  and  not  when  the  contiact 
was  entered  into.  East  St.  Louis  Gas  Light, 
etc.,  Co.  v.  East  St.  Louis,  45  III.  App.  591. 

4.  Debts  Payable  upon  Contingency.  —  Wallace 
:•.  San  Jose,  29  Cal.  1S0;  Springfield  v.  Ed- 
wards, S4  111.  626;  Prince  v.  Quincy,  12S  III. 
443;  Salem  Water  Co.  v.  Salem,  5  Oregon  2<). 

5.  Burlington  Water  Co.  v.  Woodward,  49 
Iowa  61;  Davenport  v.  Kleinschmidt,  6  Mi  nt. 
502. 

6.  Computing  Amount  of  Indebtedness  —  Deduc- 
tion of  Cash  on  Hand.  —  Dively  v.  Cedar  Falls. 
27  Iowa  227;  German  Tns.  Co.  v.  Manning,  95 
Fed.  Rep.  597;  Graham  v.  Spokane,  19  Wash. 
447;  Crogster  v.  Bayfield  County,  99  Wis.  1. 
But  compare  Chicago  v.  McDonald,  176  111.  404. 

Where  There  Were  Unappropriated  Bonds  in  the 
City  Treasury,  which  if  applied  in  reduction  of 
its  bonded  indebtedness  would  empower  the 
city  to  make  the  contract  sued  on,  it  was  held 
that  the  presumption  would  obtain  that  such 
funds  would  be  applied  to  interest  and  sinking 
fund,  and  not  to  the  reduction  of  the  principal 
debt.    Waxahachie  v.  Brown,  67  Tex.  519. 

Funds  on  Hand  to  Pay  Amount  Due  When  Con- 
tract Matures.  —  This  circumstance  will  not 
validate  a  contract  entered  into  when  a  city 
was  indebted  beyond  the  constitutional  limit 
and  had  no  funds  in  its  treasury.  Laporte  v. 
Gamewell  Fire  Alarm  Tel.  Co.,  146  Ind.  466, 
58  Am,  St.  Rep.  359. 

7.  Crogster  v.  Bayfield  County,  99  Wis.  I. 
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city;  1  but  this  has  been  denied.2 

(3)  Invalid  Obligations.  —  Contracts  of  indebtedness  which  are  unenforce- 
able as  against  the  city  are  not  to  be  considered  in  computing  the  amount  of 
its  indebtedness.3 

(4)  Aggregating  Payments.  —  Where  a  municipal  corporation  contracts  for 
water,  light,  materials,  or  supplies,  agreeing  to  make  payments  annually  or 
periodically  as  furnished,  the  contract  does  not  create  an  indebtedness  for  the 
aggregate  sum  of  all  the  yearly  instalments,  as  the  debt  for  each  year  is  not 
regarded  as  coming  into  existence  until  the  compensation  for  each  year  or 
period  has  been  earned.1  But  there  is  a  minority  rule  on  this  subject,  taking 
the  contrary  view.5 

(5)  Miscellaneous  Matters.  —  The.  miscellaneous  matters  set  forth  in  the 
notes  should  be  considered  or  excluded  as  the  case  may  be  in  computing  the 
amount  of  the  indebtedness  of  a  municipal  corporation.6 

17.  Contracts  with  Officials  —  a.  In  General.- — In  the  absence  of  charter 
restriction  a  municipal  corporation  may  validly  enter  into  contracts  with  its 
own  officials.7  As  a  usual  thing,  however,  a  city  is  prohibited  from  entering 
into  contracts  in  which  any  of  its  officials  have  a  pecuniary  interest,  and  con- 
tracts made  in  violation  of  such  provision  are  invalid.8 


1.  Taxes  Uncollected.  —  Giaham  v.  Spokane, 
19  Wash.  447. 

2.  Council  Bluffs  v.  Stewart,  51  Iowa  385; 
Chicago  v.  McDonald,  176  III.  404. 

Availability  for  Current  Expenses.  —  But  un- 
collected taxes  and  special  assessments  may 
be  regarded  as  available  for  current  expenses 
up  to  the  time  of  the  annual  tax  sale,  after 
which  time  the  city  must  prove  that  they  have 
any  value  before  they  will  be  included  in  de- 
termining ihe  power  of  the  city  lo  make  a  con- 
tract for  necessary  supplies.  French  v.  Bur- 
lington, 42  Iowa  614. 

Income  from  Licenses,  —  As  the  future  income 
from  licenses  is  entirely  uncertain  in  amount 
and  not  dependent  on  any  act  of  the  cily, 
moneys  to  be  so  derived  duiing  the  year  can- 
not be  considered  on  Ihe  question  whether  a 
city  has  exceeded  its  debt  limit.  Rice  v. 
Milwaukee,  100  Wis.  516. 

3.  Unenforceable  Debts. —  Keene  .Five  Cent 
Sav.  Bank  v.  Lyon  County,  97  Fed.  Rep.  159; 
Lyon  County  v.  Keene  Five-Cent  Sav.  Bank, 
(C.  C.  A.)  100  Fed.  Rep.  337;  German  Ins.  Co. 
v.  Manning,  95  Fed.  Rep.  597. 

4.  Aggregating  Payments  —  United  States.  — 
Walla  Walla  Water  Co.  v.  Walla  Walla,  60 
Fed.  Rep.  957;  Cunningham  'v  Cleveland,  (C. 
C.  A.)  98  Fed.  Rep.  657;  Walla  Walla  v.  Walla 
Walla  Water  Co.,  172  U.  S.  I. 

California.  —  McBean  v.  Fresno,  112  Cal. 
159,  53  Am.  St.  Rep.  191. 

Illinois.  —  East  St.  Louis  v.  East  St.  Louis 
Gas  Light,  etc.,  Co.,  98  111.  415,  38  Am.  Rep. 
97;  .Carlyle  Water,  etc.,  Co.  v.  Carlyle,  31  111. 
App.  325- 

Indiana. — Crowder  v.  Sullivan,  128  Ind, 
486;  Foland  v.  Frankton,  142  Ind.  546. 

Mic  higan.  —  Ludington  Water-Supply  Co.  z. 
Ludington,  119  Mich.  480. 

Missouri.  —  Lamar  Water,  etc.;  Co.  v.  La- 
mar, 128  Mo.  188;  Saleno  v.  Neosho,  127  Mo. 
627,  48  Am.  St.  Rep.  653. 

Oklahoma.  —  Territory  v.  Oklahoma  Citv,  2 
Okla.  158. 

Wisconsin.  —  Merrill  R.,  etc.,  Co.  v.  Merrill, 


80  Wis,  358;  Stedman  v.  Berlin,  97  Wis.  505. 

5.  Beard  v.  Hopkinsville,  95  Ky.  239,  44 
Am.  Si.  Rep.  222,  note,  Niles  Water  Works  v. 
Niles,  59  Mich.  31 1. 

6.  A  Debt,  Paid  with  Money  Diverted  from  a 
Fund  acquired  for  another  purpose  must  be  con- 
sidered as  still  existing  as  against  the  city. 
Rice  v.  Milwaukee,  100  Wis.  516. 

Purchase  of  Loan  Certificate.  —  Where  a  city 
purchases  for  its  sinking  fund  a  portion  of 
the  city  loans,  the  certificates  so  purchased, 
though  not  canceled,  are  no  part  of  the  city 
debt,  the  liability  of  the  city  thereon  being  ex- 
tinguished. Brooke  v.  Philadelphia,  162  Pa. 
St.  123. 

Judgments  in  Tort.  —  While  a   liability  in 

tort  is  not  affected  by  the  fact  that  a  city  is 
already  indebted  up  to  its  constitutional  limit, 
judgments  in  tort  against  the  city  should  be 
included  in  computing  the  amount  of  a  city's 
indebtedness.  Chicago  v.  McDonald,  176  111. 
40-1- 

Though  a  Debt  for  a  Particular  Purpose  might 

ha'-e  been  contracted  in  excess  of  a  general 
limit,  a  debt  for  such  purpose  is  to  be  included 
in  ths  estimate  of  the  amount  of  the  city's  in- 
debtedness in  determining  whether  the  limit 
has  been  reached  with  reference  to  the  con- 
tracting of  a  debt  not  excepted  from  the  gen- 
eral limitation.  Adams  v.  East  River  Sav. 
Inst.,  65  Hun  (N.  Y.)  145. 

The  Mere  Assumption  of  a  Debt  of  a  City  by 
Another  does  not  extinguish  the  debt  as  a  lia- 
bility against  the  city,  so  as  to  reduce  the  total 
amount  of  its  indebtedness.  Gold  v.  Peoria, 
65  111.  App.  602. 

Evidence.  —  An  official  publication  of  a  city's 
indebtedness  is  competent  to  prove  the  exist- 
ing indebtedness  in  an  action  in  which  the 
constitutional  limitation  to  incur  indebtedness 
is  involved.  East  St.  Louis  Gas  Light,  etc., 
Co.  v.  East  St.  Louis,  45  111.  App.  591. 

7.  Cummins  v.  Seymour,  79  Ind.  491,  41 
Am.  Rep.  618. 

8.  Contracts  with  City  Officials  —  California, 
—  Berka  v.  Woodward,  125  Cal.  119,  73  Am. 
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b.  What  Constitutes  "Interest"  in  Contract.  —  jv  pecumary 
interest  in  the  contract  direct  or  indirect  is  held  to  come  within  the  prohi- 
bition.1 But  the  fact  that  a  village  trustee  was  the  father  of  the  c  ontractor 
is  not  material,2  nor  is  a  party  precluded  from  taking  work  on  his  individual 
account  because  his  general  business  partner  is  a  member  of  the  municipal 
board.3 

c.  Recovery  on  Quantum  Meruit  —  Ratification.  —  It  has  been 
held  in  some  cases  that  although  contracts  of  a  municipal  corporation  in  which 
an  official  has  an  interest  will  not  be  enforced  if  executory,  yet  if  work  has 
been  done  or  supplies  furnished  thereunder  in  good  faith,  and  the  benefits 
thereof  received  and  appropriated  by  the  city,  there  may  be  a  recovery,  not 
on  the  express  contract,  but  on  a  quantum  meruit*  Other  authorities  hold  that 
there  may  be  a  ratification  of  such  contracts  by  subsequent  municipal  councils 
or  governing  bodies  composed  of  disinterested  members.5 

nett  Electric  Light  Co.  v.  Kennett  Square,  4 
Pa.  Dist.  707. 

Doctrine  that  Prohibition  Not  Applicable  to  City 
Attorneys. — Com.  v.  Willis,  (Kv.  1897)  42  S. 
W.  Rep.  1118.  But  compare  Marsh  v.  Hart- 
well,  4  Ohio  Dec.  64,  2  Ohio  N.  P.  389. 

Subsequent  Membership  in  Council.  —  The  fact 
that  one  interested  in  a  municipal  contract 
subsequently  became  a  member  of  the  council, 
and  while  such  received  a  part  of  the  benefits 
of  ihe  contract,  is  not  a  defense  to  an  action 
ihereon.  Logansport  v.  Dykeman,  116  Ind.  15. 
Bui  in  Com.  v.  De  Camp,  177  Pa.  St.  112,  it 
was  held  thai  a  stockholder  of  a  corporation 
was  within  the  prohibition  of  a  penal  statute 
prohibiting  any  councilman  from  being  inter- 
ested in  any  contract  with  the  city,  though  he 
was  elected  councilman  after  the  execution  of 
the  contract. 

1.  Pecuniary  Interest.  —  Santa  Ana  Water 
Co.  v,  San  Buenaventura,  65  Fed.  Rep.  323; 
Slate  v.  Feagans,  148  Ind.  621;  Winchester  v. 
Frazer,  (Ky.  1897)  43  S.  W.  Rep.  453;  Goodrich 
v.  Waterville,  88  Me.  39;  State  v.  Great  Falls, 
19  Mont.  518. 

Bidding  on  Contract  to  Sublet  to  City  Official.  — 
Heughes  v.  Board  of  Education,  37  N.  Y.  App. 
Div.  180. 

Circumstances  Held  Not  to  Invalidate.  —  See 

Nicoll  v.  Sands,  131  N.  Y.  19,  affirmed  (Supm. 
Ct.  Gen.  T.)  14  N.  Y.  Supp.  448. 

Contingent  Interest.  —  A  provision  forbidding 
a  municipal  official  from  becoming  interested 
in  the  profits  of  any  city  contract  during  his 
incumbency  does  not  apply  to  an  officer  who 
was  not  interested  in  a  coniract  made  with  ihe 
city  but  who  agreed  after  the  coniract  was 
executed  to  take  stock  in  a  corporation  suc- 
ceeding to  the  righis  of  the  original  contract- 
ors. Slate  v.  Great  Falls,  19  Mont.  518.  And 
see  Broken  Bow  v.  Broken  Bow  Water  Works 
Co.,  57  Neb.  548. 

2.  Lewick  v.  Glazier,  116  Mich  493. 

3.  Moreland  v.  Passaic,  63  N.  J.  L.  208. 

4.  Quantum  Meruit.  —  Capital  Gas  Co.  v. 
Young,  109  Cal.  140;  Concortia  v.  Hagaman, 
1  Kan.  App.  35;  Grand  Island  Gas  Co.  v.  West, 
28  Neb.  852;  Call  Pub.  Co.  v.  Lincoln,  29  Neb. 
149. 

5.  Fl.  Wayne  v.  Lake  Shore,  etc.,  R.  Co., 
132  Ind.  558,  32  Am.  St.  Rep.  277.  And  see 
Frick  v.  Brinkley,  6r  Ark.  397. 

No  Ratification  by  Partial  Payments,  —  Milford 
?■.  Milford  Water  Co.,  124  Pa.  St.  610. 


Si.  Rep.  31;  Capron  v.  Hitchcock,  98  Cal. 
427. 

loiva. —  Weitz  v.  Independent  Dist.,  87 
Iowa  8t. 

Kentucky.  —  Nunemacher  v.  Louisville,  98 
Ky.  334- 

Maine.  —  Goodrich  v.  Waterville,  88  Me. 
39. 

Nebraska.  —  Grand  Island  Gas  Co.  v.  West, 
28  Neb.  852. 

JVew  York.  —  Terry  v.  Gleason,  (Supm.  Ct. 
Spec.  T.)  2i  Misc.  (N.  Y.)  368. 

Ohio.  —  Findlay  v.  Parker,  9  Ohio  Cir.  Dec. 
710,  17  Ohio  Cir.  Ct.  294;  State  v.  Funk,  8 
Ohio  Cir.  Dec.  782,  16  Ohio  Cir.  Ct.  155. 

J'ennsylvania.  —  Kennett  Electric  Light  Co. 
v.  Kennett  Square,  4  Pa.  Dist.  707;  Milford  v. 
Milford  Water  Co...  124  Pa.  St.  610. 

See  also  Winchesler  v.  Frazer,  (Ky.  1897)43 
S.  W.  Rep.  453;  West  Berry,  98  Ga.  402. 
Compare  Klemm  v.  Mewark,  61  N.  J.  L.  112. 

Trustees  of  Reclamation  Districts.  —  Where  the 
trustee  of  a  reclamation  district  performed 
work  on- a  reclamation  improvement,  his  claim 
for  corn pensation  therefor  is  valid,  where  the 
work  was  necessary  and  properly  performed, 
and  the  contract  therefor  fairly  made.  Lower 
Kings  River  Reclam?tion  Dist.  No.  531  v.  Mc- 
Cullah,  124  Cal.  175. 

Sales  of  Goods  or  Property. —  Sales  of  goods  or 
property  to  a  municipal  corporation  by  an  offi- 
cer thereof,  or  a  firm  of  which  such  officer  is  a 
member,  are  in  general  held  to  be  invalid. 
Matter  of  Plattsburgh,  27  N.  Y.  App.  Div.  353; 
Macy  v.  Duluth,  68  Minn.  452;  Grant  v. 
Brouse,  2  Ohio  Dec.  24,  1  Ohio  N.  P.  145; 
Wood  v.  Elliott,  26  Pittsb.  Leg.  J.  (Pa.)  334. 
See  also  State  Great  Falls,  19  Mont.  518. 
Compare  Rush  Tp.  Overseers  v.  Lynn,  4  Pa. 
Dist.  651. 

Purchase  Without  Prior  Contract  or  Request  — 
Penal  Statute.  —  It  has  been  held  that  the  pur- 
chase of  material,  without  prior  contract  or 
request,  bv  the  superintendent  of  a  borough 
water  works  from  a  firm  in  which  a  council- 
man was  a  member,  was  not  within  a  penal 
act  prohibiting  a  councilman  from  entering 
inio  any  contract  far  furnishing  supplies. 
Com.  v.  Hilibish,  12  Pa.  Co.  Ct.  25,  1  Pa. 
Dist.  703. 

Contract  Void  Though  Interested  Officials  Did 
Not  Participate  in  Its  Procurement  or  Execution. 

—  Bellaire  Gob'et  Co.  ;'.  Findlay,  3  Ohio  Cir. 
Dec.  205,  5  Ohio  Cir  Ct.  418.    And  see  Ken- 
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Recovery  Back  of  Consideration  Paid.  —  Where  there  has  been  a  complete  perform- 
ance on  both  sides  and  the  contract  is  fair  in  fact,  there  can  be  no  recovery 
by  a  city  of  the  consideration  paid,  where  it  has  enjoyed  the  benefits  of  the 
contract  and  cannot  restore  them.1 

18.  Ultra  Vires  Contracts.  —  Where  a  contract  is  wholly  ultra  vires,  as  being 
beyond  the  scope  of  corporate  powers  and  authority,  no  liability  thereon., 
direct  or  indirect,  can  in  any  manner  result  to  the  municipal  corporation,  and 
such  a  contract  confers  no  right  as  against  the  corporation  upon  any  person 
acting  on  the  faith  of  it.2  Where,  indeed,  money  is  paid  by  municipal  offi- 
cers on  a  contract  of  this  nature,  the  payment  is  not  an  act  of  the  corporation, 
and  it  may  recover  back  the  money.3 

19.  Ratification  —  a.  In  General.  —  A  municipal  corporation,  as  well  as  a 
private  individual,  may  become  bound  by  the  ratification  of  a  contract  irregu- 
larly made,  or  made  without  authority  by  the  officers  or  agents  of  the  corpora- 
tion.1    But  no  officer  of  a  city  can  bind  it  by  ratification  of  a  contract  which 


1.  Frick  :    Brinkley,  6i  Ark.  397. 

Effect  on  Tax  Levied.  —  The  violation  of  a 
provision  that  members  of  the  governing  body 
of  a  municipal  corporation  shall  not  become 
interested  in  any  contract  entered  into  by  the 
city  will  not  defeat  a  tax  levied  for  the  pur- 
pose of  making  payments  under  the  contract. 
Roberts  v.  Fargo  First  Nat.  Bank,  8  N.  Dak. 
504- 

2.  Ultra  Vires  Contracts  —  United  Slates.  — 
Manhattan  Trust  Co.  v.  Dayton,  (C.  C.  A.)  59 
Fed.  Rep.  327.  And  see  Detroit  v.  Detroit 
City  R.  Co..  56  Fed.  Rep.  867. 

California.  —  Higgins  v.  San  Diego,  118  Cal. 
524. 

Georgia.  —  Dawson  v.  Dawson  Waterworks 
Co.,  106  Ga.  696. 

Indiana.  —  Hamilton  v.  Shelbyville,  6  Ind. 
App.  538;  Ft.  Wayne  v.  Lehr,  88  Ind.  62. 

Iowa. — Carter  v.  Dubuque,  35  Iowa  416; 
McPherson  v.  Foster,  43  Iowa  48,  22  Am.  Rep. 
215. 

Kansas. —  Leavenworth  v.  Rankin,  2  Kan. 
357- 

Kentucky,  —  Nicholasville  Water  Co.  v. 
Nicholasville,  (Ky.  1896)  36  S.  W.  Rep.  549. 

Louisiana.  —  Fox  v.  New  Orleans,  12  La. 
Ann.  154.  68  Am.  Dec.  766. 

Minnesota. — Sang  v.  Duluth,  58  Minn.  Si; 
Chaska  v.  Hedman,  53  Minn.  525. 

Missouri.  —  Saxton  v.  St.  Joseph,  60  Mo. 
J53- 

New  Jersey.  —  Atlamic  City  Water  Works 
Co.  v.  Read.'  50  N.  J.  L.  665. 

New  York.  —  McDonald  v.  New  York,  4 
Thomp,  &  C.  (N.  Y.)  177,  I  Hun  (N.  Y.)  719; 
Kernitz  v.  Long  Island  City,  50  Hun  (N.  V.) 
428. 

Ohio.  —  Wellston  v.  Morgan,  59  Ohio  St.  147. 

Oklahoma.  —  Guthrie  v.  Territory,  I  Okla. 
1S8;  Blackburn  v.  Oklahoma  City,  1  Okla. 
292. 

Virginia.  — Winchester  v.  Redmond,  93  Va. 
711,  57  Am.  St.  Rep.  822. 

Washington.  —  Abernathy  v.  Medical  Lake, 
9  Wash.  112. 

Wisconsin.  —  Perry  v.  Superior  City,  26 
Wis.  64. 

Revocation  of  Ultra  Vires  Contract.  —  The  as- 
signee of  a  municipal  lease,  ultra  vires  and 
subsequently  revoked,  cannot  recover  of  the 
city  the  sum  he  paid  for  the  lease.  Weekes 
v.  Galveston,  21  Tex.  Civ.  App.  102. 


3.  Chaska  v.  Hedman,  53  Minn.  525;  Griffin 
v.  Shakopee,  53  Minn.  528. 

But  a  Distinction  Should  Be  Noted  between  con- 
tracts of  a  nature  ultra  vires,  and  those  void 
for  a  tailure  to  observe  prescribed  formalities 
or  the  inclusion  of  some  prohibited  provision. 
Thus  where  a  municipal  corporation,  in  con- 
sideration of  water  furnished  the  city,  under- 
took to  exempt  the  property  of  the  water 
company  from  taxation,  there  may  be  a  re- 
covery fcr  the  value  of  the  water  furnished 
although  the  exemption  is  void.  Bartholomew 
v.  Austin,  (C.  C.  A.)  85  Fed.  Rep.  359. 

And  Though  There  Can  Be  No  Recovery  on  an 
Express  Contract  where  part  of  the  considera- 
tion paid  by  the  city  is,  in  effect,  a  subsidy  to 
a  railroad,  yet  the  city  may  be  liable  on  a 
quantum  valebat,  though  the  contract  is  void 
absolutely  for  the  inclusion  of  the  subsidy 
provision.    Higgins  v.  San  Diego,  118  Cal.  524. 

Contract  Partly  Unlawful.  —  A  contract  of  a 
municipal  corporation  may  be  partly  lawful 
and  partly  unlawful,  and  valid  and  enforce- 
able to  the  extent  that  it  is  lawful,  as  where  a 
contract  was  properly  entered  into  for  the 
making  of  certain  public  improvements,  but 
the  provisions  as  to  payment  in  a  particular 
manner  were  unauthorized.  Hitchcock  v. 
Galveston,  96  U.  S.  341. 

4.  General  Rule  as  to  Ratification  —  United 
States.  —  Hill  v.  Indianapolis,  92  Fed.  Rep.  467; 
Findlay  v.  Pertz,  66  Fed.  Rep.  427,  31  U.  S. 
App.  340. 

California.  —  People  v.  Swift,  31  Cal.  26. 
Colorado.  —  Durango  v.  Pennington,  S  Colo. 

257- 

Illinois.  — Shawneetown  v.  Baker.  85  111.  563. 

Iowa,  —  Dubuque  Female  College  District 
Tp.,  13  Iowa  555. 

Kansas. — Sullivan  v.  School  Dist.  No.  39, 
39  Kan.  347;  Mound  City  v.  Snoddy,  53  Kan. 
126. 

Massachusetts. — Crawshaw  v.  RoxLury,  7 
Gray  (Mass.)  374;  Roberts  v.  Cambridge,  164 
Mass  176. 

Michigan.  —  Davis  v.  Jackson,  61  Mich.  530. 

New  Jersey. — Ccry  v.  Board  of  Chosen 
Freeholders,  44  N.  J.  L.  445. 

New  York. — Squire  Cartwright,  67  Hun 
(N.  Y.)  21S;  Peterson  v.  New  York,  17  N.  Y. 
449;  Leverich  New  York,  66  Barb.  (N.  Y.) 
623. 

Pennsylvania.  —  Silsby  Mfg.  Co.  1.  Allen- 
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he  has  neither  the  power  to  make  nor  to  authorize, '  nor  will  the  unauthorized 
act  of  one  officer  of  a  municipal  corporation  be  held  to  ratify,  as  to  the  cor- 
poration, an  unauthorized  contract  made  by  another  official." 

b.  What  Constitutes  Ratification.  —  In  the  absence  of  mandatory 
charter  or  statutory  requirements  as  to  the  manner  in  which  a  municipal  cor- 
poration may  be  bound,  formal  municipal  action  is  not  necessary  to  constitute 
ratification.3  The  ratification  of  a  municipal  contract  may  arise  from  inference 
or  implication.* 

c.  Contracts  Beyond  Corporate  Powers.  —  It  is  well  settled  that  a 
municipal  corporation  cannot  validate,  by  ratification,  a  contract  beyond  its 
corporate  powers  to  make,  or  a  contract  absolutely  void  from  the  beginning.5 
But  a  subsequent  ratification  by  a  municipal  corporation  may  render  valid 
acts  which  in  strict  point  of  law  were  unauthorized  at  the  time  they  were 
done,  as  for  want  of  a  publication  of  the  charter  so  as  to  be  in  force  as  law.6 

d.  Mode  of  Ratification.  —  If  a  contract  of  a  municipal  corporation  is 


'.own,  153  Pa.  St.  3rg,  31  W.  N.  C  (Pa.)  574; 
Millvale  Borough,  14  Pa.  Co.  Ct.  82. 

Rhode  Island.  —  Pope  Mfg.  Co.  v.  Granger, 
2r  R.  I.  298. 

Wisconsin.  —  Koch  v.  Milwaukee,  89  Wis. 
220. 

Canada. —  Pontiac  County  v.  Pacific  Junction 
R.  Co.,  11  Montreal  Leg.  N.  370. 

Knowledge  of  Facts  Essential.  —  Bloomfield  v. 
Charter  Oak  Bank,  121  U.  S.  121. 

1.  Nelson  v.  New  York,  131  N.  Y.  4. 

2.  Sceery  v.  Springfield,  112  Mass.  512. 

3.  Lincoln  v.  Stockton,  75  Me.  141. 

Mere  Acquiescence.  —  But  a  mere  failure  on 
the  part  of  the  municipal  government  to  dis- 
affirm, within  a  reasonable  time,  the  contract 
of  a  committee  entered  into  without  authority 
does  not  constitute  a  ratification.  Nashville  v. 
Hagan,  9  Baxt.  (Tenn.) 495.  And  seeWilhelm 
v.  Cedar  County,  50  Iowa  254. 

4.  Albany  City  Nat.  Bank  v.  Albany,  92  N. 
Y.  363. 

The  Making  of  Repairs  on  a  Building  by  the 

superintendent  of  streets  does  not  constitute  a 
ratification  by  the  city  of  a  contract  made  by 
the  mayor  withoul  auihorily,  stipulating  so 
to  repair,  in  consideration  of  an  agteement 
of  the  owner  of  the  building  not  to  claim  dam- 
ages for  the  extension  of  a  certain  street. 
Sceery  v.  Springfield,  112  Mass.  512. 

Expenditures  Beyond  Appropriation  —  Vote  of 
Additional  Tax.  —  The  fact  that  during  the 
erection  of  a  building  the  municipality  votes 
an  additional  tax  to  be  applied  thereto  does 
not  constitute  a  ratification  of  expenditures 
beyond  the  amount  already  appropriated. 
Turney  v.  Bridgeport,  55  Conn.  412;  King 
Mahaska  County,  7^  Iowa  329. 

Acts  Done  under  Forged  Resolution.  —  East- 
hampton  v.  Bowman,  136  N.  Y.  521,  affirming 
60  Hun  (N.  Y.)  163. 

Ratification  by  Acceptance  of  Benefits.  —  Keyser 
v.  School  Dist  No.  8,  35  N.  H.  477;  Fisher  v. 
School  Dist.  No.  17,  4  Cush.  (Mass.)  494. 

But  compare  Turney  v.  Bridgeport,  55  Conn. 
412,  in  which  it  was  held  that  where  a  town 
takes  possession  of  and  uses  a  school  house 
erected  on  its  land,  this  is  not  such  a  ratification 
of  unauthorized  expenditures  in  the  erection 
of  the  building  as  will  make  the  town  liable 
therefor. 

5.  Ultra  Vires  Contracts  —  Contracts  Void  Ab 


Initio  —  United  States.  —  Scott  v.  Shreveport, 
20  Fed.  Rep.  714;  Burrill  v.  Boston,  2  Cliff. 
(U.  S.)  590. 

Arkansas.  —  Newport  v.  Batesville,  etc.,  R. 
Co.,  58  Ark.  270. 

California.  — •  Higgins  v.  San  Diego,  118  Cal. 
524;  Berka  v.  Woodward,  125  Cal.  119,  73 
Am.  St.  Rep.  31;  McCracken  v.  San  Francisco, 
16  Cal.  591.  And  see  Grogan  v.  San  Fran- 
cisco, 18  Cal.  590. 

Illinois.  —  Stephens  v.  People,  89  III.  337. 

Ivansas.  —  Newman  v.  Emporia,  32  Kan.  456. 

Maine.  —  Lincoln  r.  Stockton,  75  Me.  141. 

Michigan.- — Davis  v.  Jackson,  61  Mich. 
530. 

New  York.  —  Nelson  v.  New  York,  131  N. 
Y.  4;  Peterson  r.  New  York,  17  N.  Y.  449; 
Brady  v.  New  York,  20  N.  Y.  312;  McDonald 
v.  New  York,  68  N.  Y.  23,  23  Am.  Rep.  144; 
People  v.  Flagg,  17  N.  Y.  584. 

Pennsylvania.  —  Milford  v.  Milford  Water 
Co..  124  Pa.  St.  610. 

Texas.  —  Mitchell  County  v  City  Nat.  Bank, 
15  Tex.  Civ.  App.  172;  Ellis  v.  Cleburne, 
(Tex.  Civ.  App.  1896)  35  S.  WT.  Rep.  495. 

Washington.  —  Arnott  v.  Spokane,  6  Wash. 
442. 

Wisconsin.  —  Trester  v.  Sheboygan,  87  Wis. 
496;  Dullanty  v.  Vaughn,  77  Wis.  38;  Clark 
v.  Janesville,  13  Wis.  415. 

A  Contract  Void  Because  of  an  Insufficient  Ap- 
propriation cannot  be  ratified  bv  a  subsequent 
appropriation.  Indianapolis  v.  Wann,  144  Ind. 
175.  But  see  contra,  Gtitta  Percha,  etc.,  Mfg. 
Co.  v.  Ogalalla,  40  Neb.  775,  42  Am.  St.  Rep. 
696,  in  which  it  was  held  that  a  contract  made 
in  violation  of  a  provision  requiring  a  previous 
appropriation  might  be  ratified  by  an  appro- 
priation made  expressly  for  its  performance. 

A  Fraudulent  Contract  cannot  be  made  bind- 
ing on  the  city  by  acceptance  of  materials  by 
the  officers  who  made  the  contract,  or  others 
in  ignorance  of  the  fraud.  Nelson  v.  New 
York,  131  N.  Y.  4. 

Foreclosure  of  Void  Mortgage  on  City  Lands.  — 
That  such  a  transaction  is  incapable  of  ratifi- 
cation by  the  city  so  as  to  confirm  the  title  of 
the  purchasers  thereunder,  see  Bianham  e\ 
San  Jose,  24  Cal  585. 

6  Mills  v.  Gleason,  ir  Wis.  470,  78  Am. 
Dec.  721.  And  see  Hasbrouck  v.  Milwaukee, 
13  Wis.  37,  80  Am.  Dec.  71S,  note. 
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invalid  when  made  by  reason  of  a  failure  to  comply  with  charter  or  statutory 
requirements,  its  subsequent  ratification  by  the  corporation  requires  the 
observance  of  the  same  formalities  necessary  to  be  complied  with  in  the  mak- 
ing of  a  valid  contract  in  the  first  instance.1  In  other  words,  the  mandatory 
requirements  of  a  statute  or  charter  as  to  the  mode  of  entering  into  municipal 
contracts  cannot  be  nullified  by  subsequent  ratification,  in  the  absence  of 
prior  compliance  therewith.2  But  where  the  mode  of  corporate  action  pre- 
scribed in  the  charter  of  a  municipality  is  not  intended  as  a  restriction  upon 
its  methods  of  entering  into  contracts,  the  city  authorities  may  ratify  a  prece- 
dent act  in  a  manner  different  from  that  prescribed  for  its  performance.3 

e.  Effect  of  Ratification.  —  A  ratification  by  a  municipal  corporation, 
when  properly  made,  is  equivalent  to  previous  authority,  and  operates  to 
validate  the  contract  from  the  time  of  its  execution.4 

20.  Estoppel  —  a.  Estoppel  of  Corporation  —  (i)  In  General.  —  Where 
a  municipal  corporation  has  power  to  act  or  contract,  it  may  estop  itself  by  its 
conduct,  silence,  or  acquiescence,  as  a  natural  person.5  But  there  is  a  broad 
distinction  to  be  observed  between  an  irregular  exercise  of  a  granted  power, 
and  the  total  absence  or  want  of  power.6  In  the  latter  instance,  there  can 
be  no  estoppel.  A  municipality  is  always  at  liberty  to  set  up  that  any  par- 
ticular act  or  contract  was  beyond  the  scope  of  its  corporate  powers.'  But 


1.  Method  of  Ratification — Cali  fornia.  — Zott- 
man  v.  San  Francisco,  20  Cal.  96,  81  Am.  Dec. 
96,  note;  McCracken  v.  San  Francisco,  16  Cal. 
591;  Pimental  v.  San  Francisco,  21  Cal.  351. 

Colorado.  —  Durango  v.  Pennington,  8  Colo. 
257. 

Missouri.  — Crutchfield 


Warrensburg,  30 
Keeney  v.  Jersey  City,  47  N. 


Mo.  App.  456. 

New  Jersjy.  • 
J.  L.  449. 

New  York  — Haughwoul  v.  New  York,  2 
Abb.  App.  Dec.  (N.  Y.)  344;  Nelson  v.  New 
York,  131  N.  Y.  4. 

Texas.  —  Penn  v.  Lan-do,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  636. 

Washington.  —  Arnott  v.  Spokane,  6  Wash. 
442. 

Wisconsin. —  Dullanty  v.  Vaughn,  77  Wis.  38. 

Where  a  charter  prescribed  that  the  city 
council  must  act  in  certain  matters  by  ordi- 
nance and  not  by  resolution,  the  resolution 
cannot  be  ratified  by  subsequent  ordinances 
so  as  to  validate  the  acts  done  thereunder. 
Newman  v.  Emporia,  32  Kan.  456. 

2.  Bloomfield  v.  Chatter  Oak  Bank,  121  U. 
S.  121,  Zottinan  v.  San  Francisco,  20  Cal.  96, 
81  Am.  Dec.  96,  note;  Peterson  v.  New  York, 
17  N.  Y.  449;  Haughwout  v.  New  York,  2  Abb. 
App.  Dec.  (N.  Y.)  344;  Smith  v.  Newburgh, 
77  N.  Y.  130. 

3.  Cory  v.  Board  of  Chosen  Freeholders,  44 
N.  J.  L.  445- 

4.  Effect  of  Ratification.  —  Durango  v.  Penn- 
ington, 8  Colo.  257;  Hill  v.  Indianapolis,  92 
Fed.  Rep.  467. 

But  as  a  matter  of  course  ratification  can 
have  no  greater  force  than  previous  authority. 
McPherson  v.  Foster,  43  Iowa  48,  22  Am. 
Rep.  215;  Daviess  County  v.  Dickinson,  117 
U.  S.  657. 

Validation  from  Date  of  Ratification.  —  Squire 

v.  Preston,  82  Hun  (N .  Y.)  88. 

Ratification  —  Estoppel.  —  Where  a  municipal 
corporation  has  ratified  1  he  illegal  and  unau- 
thorized acts  of  an  agent,  it  is  thereby  estopped 
from  subsequently  pursuing  the  agent  on  ac- 


count of  the  acts  ratified.  New  Orleans  v. 
Southern  Bank,  31  La.  Ann.  560. 

5.  Estoppel. —  Randolph  County  v.  Post,  93 

U.  S.  502. 

Estoppel  to  Deny  Corporate  Existence.  —  For  an 

intimation  that  where  a  municipality  is  by  its 
own  acts  estopped  to  deny  its  corporate  ex- 
istence the  individual  members  composing  the 
corporation  are  likewise  estopped  in  a  col- 
lateral proceeding,  see  Brennan  v.  Weather- 
ford,  53  Tex.  330,  37  Am.  Rep.  758. 

6.  Treadway  v.  Schnauber,  I  Dak.  236. 

7.  Total  Want  of  Power—  United  States. — 
Chisholm  v.  Montgomery,  2  Woods  (U.  S.)  584; 
Lake  County  v.  Graham,  130  U.  S.  674. 

Arkansas.  —  Newport  v.  Batesville,  etc.,  R. 
Co.,  58  Ark.  270. 

Dakota.  —  Treadway  v.  Schnauber,  I  Dak. 
236. 

Iowa.  —  Ryce  v.  Osage,  88  Iowa  558. 

Michigan.  —  Black  v.  Detroit,  119  Mich.  571. 

Missouri.  —  State  v.  Murphy,  134  Mo.  548, 
56  Am.  St.  Rep.  515. 

New  Jersey.  —  Schumm  v.  Seymour,  24  N. 
J.  Eq.  143. 

New  York.  —  Hodges  v.  Buffalo,  2  Den.  (N. 
Y.)  no;  Moore  v.  New  York,  73  N.  Y.  238,  29 
Am  Rep.  134;  Weston  v.  Syracuse,  82  Hun 
(N.  Y.)  67. 

North  Carolina.  —  Union  Bank  v.  Oxford, 
1 19  N.  Car.  214. 

Ohio.  —  Cleveland  v.  State  Bank,  16  Ohio 
St.  236,  88  Am.  Dec.  445. 

Rhode  Island.  —  McTwiggan  v.  Hunter,  19 
R.  I.  265;  McAleer  v.  Angell,  19  R.  I.  688. 

Texas.  —  Noel  v.  San  Antonio,  11  Tex.  Civ. 
App.  580. 

The  Subsequent  Recognition  by  a  Municipal 
Corporation  of  acts  done  in  the  exercise  of  a 
prohibited  poiver  will  not  estop  it  afterwards 
to  deny  the  validity  of  the  acts.  McPherson 
■o.  Foster,  43  Iowa  4S,  22  Am.  Rep.  2T5. 

As  Municipal  Corporations  Cannot  Restrict  Their 
Legislative  or  Governmental  Powers,  so  no  act 
done  by  them  in  regard  to  their  property  can 
be  set  up  as  an  estoppel  to  restrain  ihem  from 
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the  rule  is  different  where  there  has  been  only  an  Irregular  or  informal  exer- 
cise of  a  granted  power.  The  general  power  to  act  in  the  premises  being 
shown,  a  municipal  corporation  will  be  estopped  to  deny  its  proper  exercise, 
as  against  innocent  persons  parting  with  money  or  property  in  good  faith.1 
And  where  a  municipal  corporation,  dealing  with  individuals,  assumes  powers 
upon  which  the  validity  of  its  acts  depends,  and  subsequently  it  develops  that 
the  specific  powers  relitd  on  were  not  possessed,  the  municipality  is  not,  how- 
ever, thereby  excused  from  the  performance  of  its  obligations,  if  they  can  be 
performed  through  the  agency  of  other  powers  which  it  does  possess.2 

(2)  Unauthorized  Acts  of  Officers  and  Agents.  —  It  has  been  held  that  a 
municipal  corporation  cannot,  as  a  rule,  be  estopped  by  the  unauthorized  acts 
of  its  officers  and  agents.3  But  a  city  may  be  estopped  to  deny  the  delega- 
tion to  an  agent  of  a  power  which  it  possessed,  and  might  validly  have 
delegated.4 

b.  Estoppel  of  Persons  Dealing  with  Corporation.  —  An  individual 
who  has  dealt  with  a  municipal  corporation  and  received  benefits  from  it  in 
the  exercise  of  a  particular  power  is,  as  a  rule,  estopped  subsequently  to  deny 
its  authority  to  exercise  the  power.5  But  this  doctrine  has  been  denied  cm 
the  ground  that  in  such  manner  corporations  might  exercise  unauthorized 
powers  by  merely  inducing  persons  to  contract  with  them.0 

21.  Presumption  of  Knowledge  of  Limitations  on  Municipal  Powers.  —  The 
rule  is  general  that  persons  contracting  with  a  municipal  corporation  must  at 
their  peril  inform  themselves  of  the  charter  limitations  of  the  city's  power  to 
contract,  and  the  mandatory  provisions  as  to  the  method  or  manner  of  con- 
tracting.7   So  a  person  entering  into  a  contract  witji  a  municipal  council  is 


acting  in  matters  which  require  legislation  for 
the  interests  of  the  city.  Opening  of  Albany 
St.,  (Supm.  Ct.  Spec.  T.)  6  Abb.  Pr.  (N.  Y.) 
273- 

1.  Informal  Exercise  of   Power  Granted.  — 

Rogers  v.  Burlington,  3  Wall.  (U.  S.)  654; 
Meyer  v.  Muscatine.  1  Wall.  (U.  S.)  384; 
Sleeper  v.  Bullen,  6  Kan.  300;  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  143:  Moore  v.  New  York,  73 
N.  Y.  238,  29  Am.  Rep.  134;  Weston  v.  Syra- 
cuse, 82  Hun  (N.  Y.)  67;  Mathewson  v.  Tiipp, 
14  R.  I.  587.  See  also  Searcy  v.  Yarnell.  47 
Ark.  269;  Grant  v.  Davenport,  18  Iowa  179. 

2.  Maher  v.  Chicago,  38  111.  266. 

3.  Unauthorized  Acts  of  Officers  and  Agents.  — 
Rissing  v.  Ft.  Wayne,  137  Ind.  427;  McGilli- 
vray  v.  District  Tp.,  96  Iowa  629;  New  Oileans 
v.  Tulane  Educational  Fund.  46  La.  Ann.  861; 
Lincoln  v.  Stockton,  75  Me.  141 ;  St.  Louis  v. 
Gorman,  29  Mo.  593,  77  Am.  Dec.  586;  Brook- 
lyn v.  Furey,  (Brooklyn  City  Ct.  Spec.  T.)  9 
Misc.  (N.  Y.)  193;  Huron  Waterworks  v. 
Huron,  7  S.  Dak.  9,  58  Am.  St.  Rep.  817; 
Nashville  v.  Hagan,  9  Baxt.  (Tenn.)  495. 
And  see  Galesburg  v.  Galesburg  Water  Co.,  34 
Fed.  Rep.  O75. 

Fraud  in  Contract  —  Effect  of  Auditing  Claim.  — 
Nelson  v.  New  York,  131  N.  Y.  4. 

But  Payment  for  Work  Done  by  a  person  em- 
ployed by  the  proper  officer  of  a  municipal 
corporation  cannot  be  avoided  for  the  reason 
that  such  official  expended  more  money  than 
was  authorized.  George  F.  Blake  Mfg.  Co.  v. 
Sanitary  Dist.,  77  111.  App.  287,  affirmed  179 
111.  167. 

4.  Brady  v.  New  York,  20  N,  Y.  312;  Nor- 
walk  Gaslight  Co.  v.  Norwalk,  63  Conn.  495; 
Denison  v.  Foster,  (Tex.  Civ.  App.  1894)  28  S. 
W.  Rep.  1052.  See  also  The  Maggie  P.,  25 
Fed.  Rep.  202. 


Acquiescence  and   Acceptance  of  Benefits.  — 

Allegheny  City  v.  McClurkan,  14  Pa.  St.  81. 

5.  Estoppel  of  Party  Dealing  with  Municipality. 
—  Bristol  v.  Bristol,  etc.,  Water  Works,  19  R. 
I.  413;  Scheussler  v.  Mason,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  42;  Buffalo  v.  Balcom,  134 
N.  Y.  532;  New  York  v.  Sonneborn,  113  N. 
Y.  423. 

The  Obligors  in  a  Bond  Given  to  a  Municipal 
Corporation  by  making  and  signing  the  instru- 
ment admit  the  corporate  capacity  of  the  obli- 
gee, and  in  a  suit  thereon  cannot  deny  the 
existence  of  the  corporation.  St.  Louis  v. 
Shields,  62  Mo.  247. 

6.  Montgomery  v.  Montgomery,  etc.,  Plank- 
Road  Co.,  31  Ala.  76. 

7.  Presumption  —  Calijornia.  —  Wallace  v. 
San  Jose,  29  Cal.  180;  Branham  v.  San  Jose, 
24  Cal.  585. 

Colorado.  —  Durango  v.  Pennington,  8  Colo. 
257.  See  also  Sullivan  v.  Leadville,  11  Colo. 
483. 

Illinois.  —  Law  v.  People,  87  111.  385;  Gris- 
wold  v.  East  St.  Louis,  47  111.  App.  480. 

Indiana, — Johnson  v.  Indianapolis,  16  Ind. 
227. 

Iowa.  —  McPherson  v.  Foster,  43  Iowa  48, 
22  Am.  Rep.  215. 

Kentucky.  —  Murphy  v.  Louisville,  9  Bush 
(Kv.)  189. 

Massachusetts. —  Osgood  v.  Boston,  165  Mass. 
281. 

Michigan.  — Black  v.  Detroit,  119  Mich.  571. 

Nebraska.  —  Gutta  Percha,  etc.,  Mfg.  Co. 
v.  Ogalalla,  40  Neb.  775,  42  Am.  St.  Rep.  696. 

New  Jersey.  —  Schumm  v.  Seymour,  24  N. 
J.  Eq.  143. 

New  Mexico.  —  Raton  Water  wot  ks  Co.  v. 
Raton,  9  N.  Mex.  70. 

New  York.  —  Parr  v.  Greenbush,  72  N.  Y. 
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bound  to  take  notice  of  the  powers  of  the  council  in  the  premises,  as  con- 
ferred by  the  charter,  and  to  inform  himself  whether  the  requisite  prelimi- 
naries have  been  performed.1 

Nor  in  Dealing  with  the  Agents  of  Municipal  Corporations  has  a  person  the  right  to 
presume  that  they  are  acting  within  the  line  of  their  duty,  but  he  must  ascer- 
tain the  nature  and  extent  of  their  authority.* 

Limitation  on  Amount  of  Indebtedness.  —  One  who  contracts  with  a  municipality 
by  which  an  indebtedness  is  created  must,  at  his  peril,  take  notice  of  its 
financial  standing  and  condition,  as  to  whether  the  proposed  indebtedness  is 
in  excess  of  the  limit  allowed  by  la\v.s 

IX.  Municipal  Property  —  1.  In  General.  —  A  municipal  corporation  may 
be  owner  of  two  classes  of  property.  One  class  includes  all  property  essential 
to  or  convenient  for  the  proper  exercise  of  the  municipal  functions  and  cor- 
porate powers.  The  other  class  includes  all  property  held  for  general  con- 
venience, pleasure,  or  profit.4 

2.  Acquisition  —  a.  In  General.  —  A  municipal  corporation  has,  as  a 
rule,  the  power  to  acquire  and  hold  such  real  and  personal  property  as  is 
necessary  and  proper  for  municipal  purposes  and  the  accomplishment  of  the 
objects  of  its  creation,  or  essential  to  the  exercise  of  any  powers  expressly 
Vonferred.5    But  municipal  corporations,  unless  especially  authorized,  have 


4.63;  Moore  v.  New  York,  73  N.  Y.  238,  29  Am. 
Rep.  134;    Suburban   Electric   Light  Co.  v. 
Hempstead,  38  N.  Y.  App.  Div.  355. 
Rhode  Island.  —  McAleer  v.  Angell,  19  R.  I. 

688. 

Texas.  —  Bryan  v.  Page,  51  Tex.  532,  32 
Am.  Rep.  637. 

Canada.  —  Fitzgerald  v.  Molsons  Bank,  29 
Ont.  105. 

Examination  of  Records.  —  A  contractor  with 
a  city  for  work  to  be  done  on  the  streets,  to  be 
paid  for  by  assessment  on  the  district  bene- 
fited, is  required  at  his  peril  to  examine  the 
records  in  the  city  clerk's  office  to  see  whether 
the  prelimina  y  steps  required  by  the  charter 
have  been  taken.  Swift  v.  Williamsburgh,  24 
Barb.  (N.  Y.)  427. 

The  Subsequent  Misapplication  by  the  munici- 
pal authorities  of  the  proceeds  of  a  loan  validly 
conttaeted  will  not  affect  the  rights  of  the 
lender.  Mills  v.  Gleason,  11  Wis.  470,  78  Am. 
Dec.  721. 

But  where  a  Municipality  Receives  Money  in 
Advance  on  a  Contract  which  it  had  no  authority 
to  make,  and  afterwards  refuses  to  fulfil  the 
contract,  it  appears  that  the  olher  party  may 
recover  back  the  sum  so  paid  in  an  action  for 
money  had  and  received.  Dili  v.  Wareham,  7 
Met.  (Mass.)  438. 

Revocation  of  Ordinance  Authorizing  the  Con- 
tract.—  Rittenhou se  v.  Baltimore,  25  Md.  336. 

Knowledge  of  Invalidity  of  Claim.  —  It  has 
been  held  lhat  a  party  having  a  claim  against 
a  municipal  corporation,  based  on  a  void  con- 
tract, is  presumed  to  know  that  his  claim  is 
invalid.    Saxton  v.  St.  Joseph,  60  Mo.  153. 

1.  Johnson  v.  Indianapolis,  16  Ind.  227. 
Need  Not  Go  Behind  Proceedings  of  Council.  — 

Moore  v.  New  York,  73  N.  Y.  238,  29  Am. 
Rep.  134. 

2.  Rissing  v.  Ft.  Wayne,  137  Ind.  427; 
Lowell  Five  Cents  Sav.  Bank  v.  Winchester,  8 
Allen  (Mass  )  109:  McDonald  v.  New  York,  68 
N.  Y.  23.  23  Am.  Rep.  144;  Hodges  v.  Buffalo, 
2  Den.  (N.  Y.)  no;  Cornell  v.  Guilford,  1  Den. 
(N.  Y.)  5io. 


3.  Gamewell  Fire-Alarm  Tel.  Co.  v.  Laporte, 
96  Fed.  Rep.  664,  decree  affirmed  (C.  C.  A.) 
102  Fed.  Rep.  417;  Griswold  v.  East  St.  Louis, 
47  III.  App.  480;  Law  v.  People,  87  III.  3S5; 
French  v.  Burlington,  42  Iowa  614;  Gutta 
Percha,  etc  ,  Mfg.  Co.  v  Ogalalla,  40  Neb. 
775,  42  Am.  St.  Rep.  696;  Atlantic  City  Water 
Works  Co.  v.  Read,  50  N.  ].  L.  665. 

Where,  when  a  Contract  Was  Entered  Into,  the 
Limit  of  Taxation  Fixed  by  Law  Had  Been  Ex- 
hausted, the  contractor  has  no  light  to  demand 
the  levy  of  a  tax  to  satisfy  a  judgment  ren- 
dered thereon.  A  party's  right  to  demand  the 
levy  of  a  tax  to  satisfy  a  judgment  rendered 
on  a  contract  depends  on  the  law  in  force  at 
the  date  of  the  contract.  State  v.  Police  Jury, 
34  La.  Ann.  673. 

4.  Searcy  v.  Yarnell,  47  Ark.  269. 

5.  Property  for  Municipal  Purposes  —  Umted 
States.  —  U.  S.  v.  Case  Library,  98  Fed.  Rep. 
512. 

California.  —  De  Witt  v.  San  Francisco,  2 
Cal.  289. 

Colorado. — Hay  ward  v.  Red  Cliff,  20  Colo.  33. 

Georgia.  —  Hunnicult  v.  Atlanta,  104  Ga.  1; 
Gainesville  v.  Caldwell,  81  Ga.  76. 

Illinois.  —  Sherlock  7.  Winnetka,  50  Ul.  3S9. 

Missouri. — Clarke  v.  Brookrield,  81  Mo. 
503,  51  Am.  Rep.  243;  Chambers  v.  St.  Louis. 

29  Mo.  543. 

Neiu  Hampshire. —  See  Curtis  v.  Portsmouth, 
67  N.  H.  506. 

ATew  York.  —  Le  Couteulx  v.  Buffalo,  33  N. 
Y.  333;  Buffalo  v.  Bettinger,  76  N.  Y.  393; 
Ketch  um  v.  Buffalo,  14  N.  Y.  356. 

Ohio.  —  Thompson  v.  Nemever,  59  Ohio  St. 
486. 

Virginia. —  Richmond,  etc.,  Land,  etc.,  Co. 
v.  West  Point,  94  Va.  668;  Duncan  v.  Lynch- 
burg, (Va.  1900)  34  S.  E.  Rep.  964. 

West  Virginia.  —  Richards   v.  Clarksburg, 

30  W.  Va.  491. 

Wisconsin .  —  Konrad  v.  Rogers,  70  Wis.  492. 

The  Erection  and  Furnishing  of  Buildings  for 
the  purpose  of  providing  suitable  accommo-  , 
dations  for  the  transaction  of  the  business  cf 
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not  the  power  to  acquire  property  for  other  than  necessary  or  appropriate 
municipal  purposes.1  Thus,  municipal  corporations  have  no  right  to  purchase 
property  merely  for  investment  purposes,2  nor  may  they  engage  in  the  busi- 
ness of  dealing  in  real  estate3  or  acquire  property  for  the  other  purposes  set 
forth  in  the  notes.4 

b.  M'ANNER  OF  ACQUISITION.  —  Municipal  corporations  may  acquire  such 
property  as  they  have  the  right  to  possess,  in  any  lawful  manner,  in  the 
absence  of  charter  provision  restricting  or  prescribing  a  particular  mode.* 

the  municipality  is,  as  a  rule,  a  necessan  in- 
cident to  the  administration  of  every  munici- 
pal government.  People  v.  Harris,  4  Cal.  9; 
Greeley  v.  People,  60  III.  19;  Sletson  v.  Kemp- 
ton,  13  Mass.  272,  7  Am.  Dec.  145;  Spaulding 
v.  Lowell,  23  Pick.  (Mass.)  71;  French  v. 
Quincy,  3  Allen  (Mass  )  9;  Torrent  ?•.  Muske- 
gon, 47  Mich.  115,  41  Am.  Rep.  715;  State  v. 
Babcock,  25  Neb.  278. 

Fitting  Up  Council  Room  —  Portraits.  —  Under 
a  power  to  provide  furniture  for  a  common 
council  room  it  has  been  held  that  the  portrait 
of  a  governor  of  the  state  is  a  legitimate  item 
of  expense.  Reynolds  v.  Albany,  8  Barb.  (N. 
Y.)  597- 

Plans  of  Public  Buildings  Matter  of  Discretion. 

—  Where  the  municipal  corporation  is  given 
a  right  to  build,  construct,  or  repair,  the  plan 
or  mode  to  be  adopted  is  a  matter  within  its 
discretion,  Ely  v.  Rochester,  26  Barb.  (N.  Y.) 
J33- 

So  the  common  council  of  a  city  having 
general  power  to  erect  public  buildings  is  au- 
thorized to  employ  an  architect  to  prepare 
plans,  specifications,  etc.,  for  their  construc- 
tion.   Peterson  v.  New  York,  17  N.  Y.  449. 

The  Power  to  Establish  and  Maintain  Public 
Baths  carries  with  it  as  a  necessary  incident 
the  power  to  designate  and  procure  a  proper 
place  for  the  lo:ation  of  such  baths.  Poillon 
v.  Broo.klyn,  101  N  Y.  132. 

Accepting  Promissory  Notes  from  a  Defaulting 
Officer  as  security  for  or  in  pavment  of  his  in- 
debtedness is  within  the  authority  to  take,  hold, 
and  convey  su:h  real  and  personal  property 
as  the  purposes  of  the  municipality  require. 
Buffalo  v.  Bettingir,  76  N.  Y.  393. 

Exhaustion  of  Power.  —  Where  a  municipal 
corporation  has,  under  power  given,  purchased 
lands  for  the  erection  of  necessary  public 
buildings,  but  h  is  not  authority  to  disposeof  the 
same  when  purchased,  it  cannot,  after  having 
selected  and  purchased  land  accordingly,  pur- 
chase other  land  for  the  same  purpose.  Mc- 
Guire  v.  Atlantic  City,  63  N.  J.  L.  91. 

1.  Sherlock  v.  Winnetka,  59  111.  389;  Slra- 
han  v.  Malvern,  77  Iowa  454;  Jones  v.  Port 
Arthur,  16  O  it.  474. 

Operation  of  Rock  Quarry.  —  It  is  not  neces- 
sary to  the  objects  of  its  creation  that  a 
municipal  corporation  should  operate  a  rock 
quarry.  Duncan  v.  Lynchburg,  (Va.  1900)  34 
S.  E.  Rep.  964. 

Construction  of  Deed.  —  The  limitation  upon  a 
city's  powers  of  acquisition  does  not  require 
that  a  deed  to  it  should  receive  a  more  re- 
stricted construction  as  to  the  title  conveyed 
than  a  similar  instrument  between  private 
parlies.  U.  S.  v.  Case  Library,  98  Fed.  Rep. 
512. 

2.  Purchase   as  Investment.  —  Hunnicutt  v. 
Atlanta,  104  Ga.  1. 

20  C,  of  L. — 75  1 


3.  Engaging  in  Real  Estate  Business.  —  Hay- 
ward  v.  Red  Cliff,  20  Colo.  33. 

Erection  of  Buildings  for  Mere  Purpose  of  Rent- 
ing Out.  —  Bates  v.  Bassetr,  60  Vt.  530. 

4.  Miscellaneous  Instances.  —  It  has  been  held 
that  a  municipal  corporation  has  no  authority 
to  acquire  property  in  the  following  cases: 

Purchase  of  Judgment  for  Purpose  of  Set-off. 

—  Farley's  Appeal,  103  Pa.  St.  273. 
Purchase  of  Realty  to  Compel  Compromise  of 

Litigation.  —  Place  v.  Providence,  12  R.  I.  1. 
Purchase  for  Donation  to  Private  Enterprises. 

—  Markley  v.  Mineral  City.  58  Ohio  St.  430, 
65  Am.  St.  Rep.  776. 

Purchase  J  or  Donation  to  Government.  —  Jones 
v.  Port  Arthur,  16  Ont.  474. 

For  Other  Cases  Deciding  What  Are  and  What 
Are  Not  Municipal  Purposes,  see  the  following; 
Eufaula  v.  McNab,  67  Ala.  588,  42  Am.  Rep. 
118;  Sherlock  v.  Winnetka,  59  111.  389;  Liv- 
ingston County  v.  Weider,  64  111.  427;  Hensley 
Tp.  -  People,  84  III.  544;  First  Municipality 
v.  McDonough,  2  Rob.  (La  )  244. 

How  Question  Raised  and  Determined,  —  It  has 
been  held  that  the  question  whether  a  munici- 
pal corporation,  authorized  to  purchase  and 
hold  real  estate  for  certain  purposes,  tran- 
scends the  limits  of  its  powers  and  acquires 
land  that  it  is  not  authorized  to  hold  for 
municipal  purposes,  can  only  be  raised  and 
determined  in  a  proceeding  instituted  at  the 
instance  of  the  stale.  Chambers  -j.  St.  Louis, 
29  Mo.  543. 

Conditions  Precedent  —  Power  of  Resumption  by 
State.  —  Where  ihe  state  makes  a  grant  of  land 
to  a  municipality,  the  payment  of  a  considera- 
tion and  the  expenditure  of  moneys  in  appro- 
priating the  lands  to  the  designated  use  are 
circumstances  which  may  influence  the  state 
in  exercising  its  power  to  resume  the  grant, 
but  are  not  conditions  precedent  to  the  con- 
summation thereof,  unless  expressly  made  so 
by  its  terms.  Easton,  etc.,  R.  Co.  v.  Central 
R.  Co.,  52  N.  J.  L.  267. 

5.  Manner  of  Acquisition  in  General.  —  Gaines- 
ville v.  Caldwell,  81  Ga.  76. 

Acquisition  by  Adverse  Possession.  —  Stephens 
v.  Murray,  132  Mo.  468. 

By  adverse  possession  a  municipal  corpora- 
tion may  acquire  realty  for  other  than  munici- 
pal purposes.  New  Shoreham  v.  Ball,  14  R. 
I  566. 

Acceptance  of  Grant.  —  It  has  been  held  that 
a  grant  of  land  by  the  legislature  to  a  city  exe- 
cutes itself  and  requires  no  acceptance  by  the 
m unicipalit v.  Easton,  etc.,  R.  Co.  v.  Central 
R  Co.,  52  N.  J.  L.  267. 

Particular  Method  Prescribed.  —  Where  it  is 
provided  that  personal  property  exceeding- 
five  hundred  dollars  in  value  shall  not  be  con- 
tracted for  at  one  purchase,  unless  authorized 
by  a  majority  vote  of  the  electors,  such  prQ. 
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They  may  lease,1  take  by  devise  or  bequest,2  or  purchase  on  credit,  if  such 
power  is  not  denied  or  restricted  by  some  charter  or  statute  provision.3 

c.  Power  to  Take  as  Trustee. — The  general  rule  is  believed  to  be 
that  a  municipal  corporation  may  accept  a  conveyance,  devise,  or  bequest  of 
property,  made  to  it  in  trust  for  purposes  of  a  public  nature,  germane  to  the 
objects  of  the  corporation.4 


vision  must  be  complied  with  or  no  valid  pur- 
chase can  be  made.  Nor  can  the  requirement 
be  evaded  by  attempting  to  divide  the  tr-uis- 
aclion  so  as  to  come  within  the  amount.  Fire 
Extinguisher  Mfg.  Co.  v.  Perry,  8  Okta.  429. 

Pay.nent  Without  Formal  Appropriation.  —  1  he 
fact  that  payment  f  jr  lands  properly  furnished 
by  a  city  was  made  without  any  formal  ap- 
propriation having  been  made  therefor,  does 
not  affect  the  municipality's  Lille  to  the  land. 
Ecroyd  v.  Coggeshall,  21  R.  I.  1. 

Fund  Acquired  on  Unauthorized  Issue  of  Securi- 
ties. —  Though  the  obligations  of  a  municipal 
corporation  upon  which  money  lias  been 
raised  are  issued  underan  unfounded  pretense 
of  authority,  the  fund  so  arising  becomes  the 
property  of  the  corporation  by  which  alone  an 
action  may  be  maintained  for  its  recovery. 
People  v.  Fields,  58  N.  Y.  491. 

Fee  Easement.  —  A  conveyance  of  land  to  a 
municipal  corporation,  in  terms  sufficient  to 
convey  the  fee,  will  not  be  reduced  to  a  mere 
easement  by  a  recital  that  the  property  is  con- 
veyed "  as  and  for  a  public  street,"  or  by  the 
terms  of  an  ordinance  accepting  the  deed  and 
confirming  the  dedication  of  the  land  as  a 
public  street.  U.  S.  v.  Case  Library,  98  Fed. 
Rep.  512. 

1.  Power  to  Lease.  —  Holder  v.  Yonkers,  39 
N.  Y.  App.  Div.  1. 

Power  to  Lease  Included  in  Power  to  Build.  — 

Wade  v.  Newbern,  77  N.  Car.  460. 

Rent  for  County  Purposes.  —  But  where  a  town 
is  authorized  to  rent  a  building  for  its  own  use 
it  has  no  authority  to  rent  a  building  solely  for 
county  purposes.  Halbut  v.  Forrest  Cily,  34 
Ark.  246. 

2.  Power  to  Take  by  Devise  or  Bequest  —  Eng- 
land.—  Atty.-Gen.  v.  Rye,  7  Taunt.  546,  2  E. 
C.  L.  546. 

United  States.  —  Gitard  v.  Philadelphia,  7 
Wall.  (U.  S.)  1;  McDonogh  v.  Murdoch,  15 
How.  (U.  S.)  367. 

Jfansas.  —  Delaney  v.  Salina,  34  Kan.  532. 

Maryland.  —  Barnum  v.  Baltimore,  62  Md. 
275,  50  Am.  Rep.  219. 

Missouri.  —  Chambers  v.  St.  Louis,  29  Mo. 
543- 

New  Hampshire.  —  Sargent  v.  Cornish,  54 
N.  H.  18. 

New  York.  —  Matter  of  Crane,  159  N.  Y.  557. 
Pennsylvania.  —  Philadelphia    v.    Elliott,  3 
Rawle  (Pa.)  170;  Wright  v.  Linn,  9  Pa.  St. 

433- 

South  Carolina.  —  Mcintosh  v.  Charleston, 
45  S.  Car  584. 

A  Change  of  the  Name  of  a  municipal  cor- 
poration does  not  affect  its  right  to  hold  prop- 
erty devised  to  it.  Girard  v.  Philadelphia,  7 
Wall.  (U.  S.)  1. 

Effect  of  Particular  Charter  Provision.  —  That  a 
city  may  accept  a  devise  of  land,  subject  to 
the  payment  of  an  annuity  f  it  life  under  the 
provisions  of  a  particular  charter,  see  Budd 
Budd,  59  Fed.  Rep.  735. 


Charter  Limiting   Amount.  —  A  corporation 

whose  charter  limits  the  amount  of  property 
it  can  hold  at  one  time,  can  only  take  so  much 
of  a  devise  of  real  and  personal  property  as 
would,  with  the  property  owned  at  the  testa- 
tor's death,  make  up  the  maximum  amount  it 
was  then  required  to  hold.  Nor  will  an 
amendment  of  the  charter,  after  the  death  of 
the  testator,  increasing  the  amount  of  property 
the  corporation  is  authorized  to  hold,  enable  it 
to  take  the  remainder  of  the  property.  Cogge- 
shall -'.  Home  for  Friendless  Children,  18  R. 
1.  6y6. 

3.  Purchase  on  Credit  —  Heal  Estate.  —  Rich- 
mond, etc.,  Land,  etc.,  Co.  v.  West  Point,  94 

Va.  668. 

But  though  a  power  to  purchase  may  in 
general  carry  with  it  the  power  to  incur  an  in- 
debtedness for  the  purchase  money,  this  uould 
not  be  the  case  where  it  was  provided  that 
such  power  could  not  be  exercised  unless  there 
were  sufficient  funds  on  hand  to  pay  for  the 
property.  People  v.  Brennan,  39  Barb.  (N. 
Y.)  522. 

Power  to  Mortgage  for  Purchase  Price.  —  Edey 

v.  Shreveport,  26  La.  Ann.  636;  People  v. 
Brennan,  39  Barb.  (X.  Y.)  522.  And  see  Rich- 
mond v.  McGirr,  78  Ind.  192. 

Assumption  of  Mortgage  to  Which  Land  Sub- 
ject. —  Stoughton  l.  Paul,  173  Mass.  148. 

Purchase  at  Judicial  Sales.  —  Williams  v.  Lash, 
8  Minn.  496;  Miller  v.  Gregg,  26  Iowa  75. 
See  also  the  title  Judicial  Sales,  vol.  17,  p. 
948. 

Purchase  at  Tax  Sales.  —  Champaign  v.  Har- 
mon, 98  111.  491;  Keller  v.  Wilson,  90  Ky.  350, 
31  Am.  &  Eng.  Corp.  Cas.  275;  Knox  v.  Peter- 
son, 21  Wis.  247;  Sprague  v.  Coenen,  30  Wis. 
209.    See  also  the  title  Tax  Sales. 

4.  England.  —  Atty.  Gen.  v.  Leicester,  7 
Beav.  176. 

United  States.  —  Handley  v.  Palmer,  91  Fed. 
Rep.    948;    Wood   v.    Paine,    66   Fed.  Rep. 

S07. 

California.  —  Matter  of  Robinson,  63  Cal. 

620. 

loiva.  —  Phillips  v.  Harrow,  93  Iowa  92. 

Maryland.  —  Barnum  v.  Baltimore,  62  Md. 
275,  50  Am.  Rep.  219. 

Massachusetts.  —  Higginson  v.  Turner,  171 
Mass.  586. 

Missouri.  —  Chambers  v.  St.  Louis,  29  Mo. 
543- 

New  Hampshire.  —  Sargent  v.  Cornish,  54  N. 
H.  18. 

New  Jersey.  —  Newark  v.  Stockton,  44  N.  J. 
Eq.  179. 

Nero  York.  —  Coggeshall  v.  Pelton,  7  Johns. 
Ch.  (N.  Y.)  292,  11  Am.  Dec.  471. 

Pennsylvania.  —  Wright  v.  Linn,  9  Pa.  St. 
433;  Philadelphia  v.  Fox,  64  Pa.  St.  169. 

Vermont  — Sheldon  v.  Slockbridge,  67  Yt. 
299;  Montpelier  v.  East  Montpelier,  29  Vt.  12, 
67  Am.  Dec.  748. 

Wisconsin.  —  Beurhaus  v.  Cole,  94  Wis.  617. 
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d.  Conveyance  on  Condition  or  Limitation.  —  It  has  been  held  that 
a  grant  of  land  to  a  municipal  corporation  for  a  particular  purpose  is  not 
forfeited  by  the  use  of  a  part  of  the  land,  not  needed  for  such  purpose,  for 
another  purpose.1  And  where  a  city  has  no  power  to  accept  a  conveyance 
of  land  by  deed  limiting  its  use,  the  limitation  will  be  held  of  no  effect,  as  the 
grantor  is  chargeable  with  notice  of  the  grantee's  want  of  authority  in  the 
respect  in  question.2 

e.  Property  Beyond  Corporate  Limits.  —  It  has  been  held  that  in 
the  absence  of  express  authority  a  municipal  corporation  cannot  acquire  prop- 
erty beyond  its  territorial  limits. 3  But  municipal  corporations  are  frequently 
given  the  power  to  acquire  and  possess  land  beyond  their  corporate  limits  for 
the  establishment  of  hospitals,  pest  houses,  etc.,4  and  it  seems  not  improba- 
ble that  this  power  might  be  validly  exercised  as  incidental  to  the  general 
police  power.5 

f.  PART  OWNERSHIP.  —  Municipal  corporations  are  frequently  prohibited 
from  acquiring  a  partial  ownership  in  property.6  Nor  may  there  be  an  acqui- 
sition of  property  by  sublease,  as  the  interest  of  the  municipality  therein  is 
liable  to  be  lost  by  the  default  of  others.7 

3.  Ownership  and  Control. — In  transactions  affecting  the  ownership  of  its 
property,  a  municipal  corporation  is,  within  the  scope  of  its  powers,  regarded 
much  in  the  light  of  a  private  individual.8 


See  also  Mcintosh  v.  Charleston,  45  S.  Car. 
584- 

See  further  in  this  connection  the  titles 
Charities  and  Trusts  for  Charitable  Uses, 
vol.  5,  p.  893;  Trusts  and  Trustees. 

Trustee  for  Indigent  Persons.  —  It  has  been 
held  that  a  municipal  corporation  cannot,  in 
the  absence  of  charter  or  statute  provision,  ac- 
cept a  bequest  or  devise  in  trust  for  the  aid  of 
deserving  indigent  persons  (Dailey  v.  New 
Haven,  60  Conn.  314),  or  the  support  of  the 
poor  of  the  county.  Augusta  v.  Walton,  77 
Ga.  517.  But  compare  Phillips  v.  Harrow,  93 
Iowa. 92;  Philadelphia  v.  Fox,  64  Pa.  St.  169, 
and  other  cases  cited  above. 

Cannot  Hold  Land  in  Trust  for  Religious  Pur- 
poses.—  Maysville  v.  Wood,  102  Ky.  263.  But 
see  in  this  connection  Phillips  v.  Harrow,  93 
Iowa  92,  in  which  it  was  held  that  a  municipal 
corpoiation,  under  its  power  to  do  what  will 
tend  to  promote  the  prosperity  and  improve 
the  morals,  comfort,  and  convenience  of  its 
inhabitants,  may  take  a  devise  in  trust  for  the 
religious  societies  thereof  without  regard  to 
denomination. 

No  Authority  to  Be  Trustee  of  Purely  Private 
Trust. —  Philadelphia  v.  Fox,  64  Pa.  St.  169; 
Franklin's  Estate,  150  Pa.  St.  437,  30  Am.  St. 
Rep.  817.  But  see  contra,  Gloucester  v. 
Osborn,  1  H.  L.  Cas.  285. 

1,  Condition  or  Limitation  as  to  Use.  —  Castle- 
t  Dn  v.  Langdon,  19  Yt.  210. 

Erection  of  Other  Buildings  than  Those  Speci- 
fied in  Grant.  — ■  Boiling  v.  Petersburg,  8  Leigh 
(Va.)  224. 

Grant  for  Specified  or  Other  Public  Purposes.  — 

Where  land  is  granted  for  a  specified  purpose, 
or  other  necessary  public  uses,  in  the  discretion 
of  the  grantee,  the  land  may  be  properly  ap- 
plied to  a  different  necessary  public  use  when 
no  longer  needed  for  the  original  purpose. 
Newell  v.  Hancock.  67  N.  H.  244. 

2.  Municipality  Not  Authorized  to  Accept  Deed 
with  Restrictions.  —  Ecroyd  v.  Coggeshall,  21 
R.  I.  1 


3.  Realty  Beyond  Corporate  Limits.  —  H  o  u  gh  ton 
v.  Huron  Copper  Min.  Co.,  57  Mich.  547; 
South  Orange  v.  Millburn,  (N.  J.  1896)  36  Atl. 
Rep.  29;  Riley  v.  Rochester,  9  N.  Y.  64;  Dun- 
can v.  Lynchburg,  (Va.  iqco)  34  S.  E.  Rep.  964. 

4.  Somerville  v.  Waltham,  170  Mass.  160; 
Richmond  v.  Henrico  County,  83  Va.  204. 
See  also  the  titles  Hospitals  and  Asylums, 
vol.  15,  p.  757;  Police  Power. 

5.  See  the  title  Police  Power. 

6.  Partial  Ownership  Prohibited.  —  Hunnicutt 
v.  Atlanta,  104  Ga.  1;  Alter  v.  Cincinnati,  56 
Ohio  St.  47. 

Tenancy  in  Common  and  Joint  Tenancy.  —  1 1 
has  been  held  that  two  municipal  corporations 
cannot  hold  land  together  as  joint  tenants,  but 
may  as  tenants  in  common.  De  Witt  v.  San 
Francisco,  2  Cal.  28g. 

7.  No  Authority  to  Take  Sublease.  —  Mulhol- 
land  v  Belfast,  9  Ir.  Ch.  292. 

8.  Incidents  of  Ownership  Generally.  —  Touch- 
ard  v.  Touchard,  5  Cal.  306. 

Thus  a  City  May  Rent  to  Private  Individuals 
portions  of  public  buildings  not  needed  for 
municipal  purposes.  French  v.  Quincy,  3 
Allen  (Mass.)  9;  Camden  v.  Camden,  77  Me. 
530;  Bates  v.  Bassett,  60  Vt.  530:  Bell  v. 
Platteville,  71  Wis.  142;  Stone  v.  Oconomo- 
woc,  71  Wis.  155. 

By  Holding  Over  After  the  Termination  of  Its 
Lease,  a  municipal  corpoiation  may  become 
bound  to  the  same  extent  as  an  individual, 
subject  to  the  restrictions  of  its  charter.  Witt 
v.  New  York,  6  Robt.  (N.  Y.)  441. 

Where  a  Municipal  Corporation  Is  the  Lessor,  the 
settled  rule  that  a  tenant  cannot  dispute  his 
landlord's  title  in  the  absence  of  fraud  or  mis- 
take applies  without  exception.  St.  Louis  v. 
Morton,  6  Mo.  476. 

Forfeiture  Absolute  Without  Demand  or  Re-entry, 
—  Where,  in  pursuance  of  a  power  granted  by 
the  legislature  to  make  leases  with  a  clause  of 
forfeiture  on  the  nonpayment  of  rent  reserved, 
the  municipality  becomes  lessor  in  such  a  con- 
tract, such  forfeiture  will  become  absolute  on 
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But  in  the  Management  of  Its  Property  of  a  Public  or  Governmental  Nature,  a  municipal 
corporation,  it  has  been  held,  acts  in  a  public  character,  and  not  in  a  quasi- 
private  character  or  as  a  private  corporation.1 

4.  Disposition  —  a.  In  General.  —  Municipal  corporations  have,  as  a  rule, 
a  general  power  of  disposition  over  their  property,  except  such  as  is  clothed 
with  a  public  trust.2  And  when  property  properly  acquired  for  a  particular 
city  purpose  becomes  unavailable  for  such  use,  the  city  may  alienate  it  for  its 
full  value  or  use  it  for  other  purposes.3 

b.  Property  Held  in  Trust  for  the  Public.  —  But  such  property 
as  is  held  in  trust  for  the  public  as  streets,  alleys,  public  squares,  wharves, 
etc.,  can  no  more  be  disposed  of  by  the  corporation  in  violation  of  the  trust 
than  trust  property  held  by  an  individual.4 

c.  Diversion  to  Private  Uses.  —  Municipal  corporations  have  no  right 


the  happening  of  the  contingency  named,  irre- 
spective of  demand  or  re-entry.  Taylor  v. 
Catondelet.  22  Mo.  105. 

Reasonable  Rent  —  Discretion  Not  Controlled.  — ■ 
Under  the  provision  of  a  charter  prohibiting 
the  common  council  of  a  city  from  taking  or 
making  a  lease  of  any  real  estate  or  franchise 
except  for  a  reasonable  rent,  it  is  discretionary 
with  the  common  council  to  determine  what 
is  a  reasonable  rent,  and  the  exercise  of  this 
discretion  will  not  be  interfered  with  by  the 
courts  in  the  absence  of  fraud  or  collusion. 
Schanck  v.  New  York,  69  N.  Y.  444. 

Protection  of  Municipal  Property.  —  Under  the 
general  common-law  powers  of  municipal  cor- 
porations they  may  make  such  contracts  as 
are  necessary  for  the  protection  of  city  prop- 
erty.   Miller  v,  Milwaukee,  14  Wis.  642. 

Power  to  Build  Breakwater.  —  Thus  it  has 
been  held  that  a  cily  is  authorized  to  contract 
for  the  construction  of  a  breakwater  to  protect 
municipal  property  from  destruction.  Miller 
v.  Milwaukee,  14  Wis.  642. 

But  a  city's  duty  to  maintain  a  dike  to  pro- 
tect its  own  property  raises  no  obligation  to 
ke^p  up  the  dike  to  prevent  damage  to  land- 
owners.   Collins  v.  Macon,  6g  Ga.  542. 

Trespass  and  Ejectment  Against  Municipality.  — 
Young  v.  Barden,  go  N.  Car.  424. 

Riparian  Rights.  —  For  a  consideiation  of  the 
rights  of  a  municipal  corporation  as  a  riparian 
owner  see  the  title  Riparian  Rights. 

1.  Roosevelt  v.  Draper,  23  N.  Y.  318. 

2.  Power  to  Dispose  of  Property.  —  Evan  v. 
Avon,  29  Beav.  144,  30  L.  J.  Ch.  165,  6  Jur. 
N.  S.  1361.  9  W.  R.  84;  Colchester  v.  Lowten, 
1  Ves.  &  B.  226,  12  Rev.  Rep.  21C;  Hawke  v. 
Wellesley,  13  U.  C.  O.  B.  636;  Payne  v. 
Tread  i«ell,  16  Cal  220;  Gainesville  v.  Cald- 
well, 81  Ga.  76;  Ft.  Wayne  v.  Lake  Shore,  etc., 
R.  Co  ,  132  Ind.  55S,  32  Am.  St.  Rep  277; 
Thompson  v.  Nem^yer,  59  Ohio  St.  4S6; 
Adams  v.  Dignowity,  8  Tex.  Civ.  App.  201; 
Ogdsn  City  v.  B;tr  Lake  etc..  Witer  Works, 
etc.,  Co.,  16  Utah  440. 

Property  Held  for  Convenience,  Pleasure,  or 
Profit. —  A  municipal  corporation  has  the  power 
to  dispose  of  property  held  for  general  con- 
venience, pleasure,  or  profit.  Searcy  v.  Yar- 
nell,  47  Ark.  269. 

May  Not  Donate  Public  Lands  to  Secure  Location 
of  County  Seat.  —  Brockman  v.  Creston,  79 
Iowa  587. 

Sales  in  Exercise  of  Discretionary  Power.  — 

Sales  made  by  a  municipal  corporation  of  its 


property,  in  the  exercise  of  a  discretionary 
power,  cannot  be  annulled  by  the  courts  for  the 
reason  merely  that  the  bargain  was  improvi- 
dent. Terre  Haute  v.  Terre  Haute  Water 
Works  Co  ,  94  Ind.  305. 

Disposition  Without  Consideration.  —  A  mu- 
nicipal corporation  has  not,  of  course,  the 
right  to  dispose  of  its  property  without  con- 
sideration or  for  only  a  nominal  consideration. 
Such  a  transaction  will  be  deemed  a  breach  of 
trust,  and  will  warrant  judicial  interference 
in  the  same  manner  as  a  breach  of  trust  by 
an  individual  or  private  corporation,  holding 
property  in  trust  for  others.  Sherlock  v. 
Winnelka,  59  111.  3S9. 

Adverse  Possession.  — For  the  acquisition  of 
title  as  against  municipal  corporations  by  ad- 
verse possession,  see  the  title  Adverse  Pos- 
session, vol.  1,  p.  787. 

3.  U.  S.  z:  Case  Library,  98  Fed.  Rep. 
512. 

4.  No  Power  to  Alienate  Property  Held  ii  Trust 
for  Public.  —  Illinois,  etc.,  R.,  etc.,  Co.  v.  St. 

Louis,  etc.,  Elevator  Co.,  2  Dill.  (U.  S.)  70; 
San  Francisco  z  Itsell,  So  Cal.  57;  Oakland  v. 
Oakland  Water  Front  Co  ,  11S  Cal.  160;  Ft. 
Wayne  v.  Lake  Shore,  etc.,  R.  Co..  132  Ind. 
558,  32  Am.  St.  Rep.  277;  Gilmer  v.  Carroll- 
ton,  7  B.  Hon.  (Ky.)  6S0;  Com.  v.  Rush,  14 
Pa.  St.  186;  Huron  Water  wot  ks  Co.  v.  Huron, 
8  S.  Dak.  169;  Weekes  v.  Galveston,  21  Tex. 
Civ.  App.  102;  Ogden  City  v.  Bear  Lake,  etc.. 
Water  Works,  etc.,  Co.,  16  Utah  440.  And 
see  Pittsbuig  v.  Epping-Carpenter  Co.,  29 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  255. 

Property  Dedicated  to  Public  by  Owner.  —  An  act 
giving  to  a  municipal  corporation  the  power 
to  sell  land  held  for  public  use  when  not 
needed  for  such  purpose,  has  reference,  it  has 
been  held,  to  such  property  as  is  held  by  the 
cily  in  full  use  and  ownership,  and  not  to 
property  dedicated  by  the  owner  to  the  public. 
Cummings  -■.  St.  Louis,  90  Mo*  259. 

Conveyance  Eefore  Dedication.  —  But  public 
property,  though  purchased  for  a  public  use, 
may  be  conveved  by  the  corporation  before  its 
dedication.  Ft.  Wayne  v.  Lake  Shore,  etc., 
R  Co.,  132  Ind.  558,  32  Am.  Si.  Rep.  277; 
Beach  v.  Haynes,  12  Vt.  15;  State  v.  Wood- 
ward, 23  Vt.  92. 

The  rule  would,  however,  be  different  if  the 
deed  itself  was  of  a  nature  to  affect  the  dedi- 
cation of  the  propertv.  Ft.  Wayne  v.  Lake 
Shore,  etc.,  R.  Co.,  132  Ind.  55S,  32  Am.  St. 
Rep.  277. 
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to  divert  or  appropriate  municipal  property  to  mere  private  uses,  or  for  the 
benefit  of  a  few  of  the  inhabitants  to  the  exclusion  of  the  many.' 

d.  Manner  of  Disposition. — Where  the  method  of  disposing  of  the 
property  of  municipal  corporations  is  pointed  out  by  the  charter  or  governing 
statute,  it  must,  in  general,  be  followed.2 

e.  SALE  ON  BIDS.  —  It  is  frequently  provided  that  city  property,  privi- 
leges, or  franchises  shall  be  sold  only  after  advertisement  and  to  the  highest 
bidder.  Such  a  provision  must,  of  course,  be  complied  with,3  and,  it  has  been 
held,  contemplates  a  sale  for  cash.* 

f.  POWER  TO  MORTGAGE.  —  As  a  general  rule,  a  municipal  corporation  has 
the  power  to  mortgage  its  property  for  its  lawful  debts.5 

g.  Presumption  of  Regularity.  —  Where  a  municipal  corporation  duly 
authorized  thereto  executes  a  conveyance  of  real  estate  which  is  regular  on 
its  face,  its  regular  execution  in  pursuance  of  the  authority  vested  in  the  cor- 
poration will  be  presumed.0 

5.  Liability  to  Execution,  Garnishment,  etc.  —  a.  In  General.  —  The  public 
funds  and  revenues  of  a  city  are  not  liable  to  execution  or  garnishment,7  but 
merely  private  debts  owing  to  it  may  be  so  subjected.8 


1.  Diversion'  to  Private  Uses. —  Eufaula  v. 
McNab,  67  Ala.  588,  42  Am.  Rep.  118;  Sher- 
lock v.  Winnetka,  59  111.  389;  Stevens  v. 
Walker,  15  La.  Ann.  577;  Xiques  v.  Bujac,  7 
La.  Ann.  498;  Kent  v.  Dithridge,  etc.,  Cut 
Glass  Co.,  5  Ohio  Cir.  Dec.  107,  10  Ohio  Cir. 
Ct.  629. 

2.  Manner  of  Disposition.  —  M  cC  r  ac  k  e  n  v.  San 

Francisco,  16  Cal.  591;  San  Francisco,  etc.,  R. 
Co.  v.  Oakland,  43  Cal.  503;  Still  v.  Lansing- 
burgh,  16  Barb.  (N.  Y.)  107;  Arnold  v.  Graves- 
end,  2  Kay  &  J.  574,  2  Jur.  N.  S.  703,  25  L. 
J.  Ch.  776. 

Public  Sale  —  Private  Sale.  —  But  where 
the  charter  of  a  city  provided  that  the 
property  of  the  corporation  should  be  disposed 
of  at  -public  sale,  it  was  held  that  a  private 
sale  at  which  the  property  brought  its  full 
value,  in  the  absence  of  fraud  or  collusion,  was 
not  invalid.  Newbold  v.  Glenn,  67  Md. 
489. 

Knowledge  of  Power3  Presumed.  —  The  vendee 
in  a  contract  for  the  purchase  of  city  buildings 
under  a  guaranty  that  a  permit  of  removal 
will  be  granted  is  presumed  to  know  whether 
the  grantors  can  bind  the  city  by  such  a  con- 
tract.   O??ood  -•.  Boston,  165  Mass.  28r. 

3.  Sale  at  Auction.  —  Coquird  v.  School  Disl., 
46  Mo.  App.  6;  Nicholasville  Water  Co.  v. 
Nicholasville,  (Ky.  1896)  36  S.  W.  Rep.  549; 
Wilson  v.  Gabler,  11  S.  Dak.  206.  And  see 
New  York  v.  Sonneborn,  113  N.  Y.  423. 

Higher  Bid  After  Sale.  —  A  provision  in  the 
advertisement  of  a  sale  of  municipal  property, 
declaring  that  the  city  reserves  the  right  to 
reject  any  bid  not  deemed  satisfactory  or  for 
the  interests  of  the  city,  do?s  not  authorize 
the  city  officers  to  refuse  the  highest  bidder 
at  the  public  sale  because  a  higher  offer  for  the 
property  is  made  privately  after  the  sale. 
Kerr  v.  Philadelphia,  8  Phila.  (Pa.)  292. 

When  Contract  Complete.  —  Although  a  notice 
has  been  published  inviting  bids  for  corporate 
securities,  yet  the  contract  is  incomplete  until 
the  proposal  is  accepted.  Coquard  p.  School 
Dist.,  46  Mo.  App.  6. 

4.  Sale  for  Cash.  —  Thompson  v.  Alameda 
County,  in  Cal.  553. 


5.  Power  to  Mortgage.  —  Adams  v.  Rome,  59 
Ga.  765;  Middleton  Sav.  Bank  v.  Dubuque,  15 
Iowa  394;  Adams  v.  Memphis,  etc.,  R.  Co.,  2 
Coldvv.  (Tenn.)  645. 

Thus  the  Power  Conferred  by  Charter  upon  the 
mayor  and  aldermen  of  a  city  to  "  sell,  lease, 
or  dispose  of  "  city  property  "  for  the  use  and 
benefit  of  the  city  "  warrants  the  execution  of 
a  mortgage  of  city  property  for  a  proper  mu- 
nicipal purpose.  Adams  v.  Memphis,  etc.,  R. 
Co.,  2  Coldw.  (Tenn.)  645, 

Prescribed  Formalities. —  But  a  provision  in 
the  corporate  charter  that  municipal  property 
should  not  be  sold  without  certain  prescribed 
formalities  does  not  apply  to  a  conveyance  in 
mortgage.  Middleton  Sav.  Bank  v.  Dubuque, 
15  Iowa  394. 

6.  Presumption  of  Regularity.  —  Macon  v. 
Dasher,  90  Ga.  195;  Middleton  Sav.  Bank  v. 
Dubuque,  19  Iowa  467;  Chouquette  v.  Barada, 
33  Mo.  249;  Jamison  v.  Fopiana,  43  Mo.  565, 
97  Am.  Dec.  414. 

7.  Exemption  from  Execution,  etc.  —  Public 
Funds.  —  Klein  v.  New  Orleans,  99  U.  S.  149; 
Peterkin  v.  New  Orleans,  2  Woods  (U.  S.)  100; 
Egerton  v.  Third  Municipality,  1  La.  Ann. 
435;  Municipality  Number  Three  v.  Hart.  6 
La.  Ann.  570;  New  Orleans,  etc.,  Co.  v.  Mu- 
nicipality No  One,  7  La.  Ann.  148;  Lowber  v. 
New  York,  (Supm.  Ct.)  7  Abb.  Pr.  (N.  Y.)  24S; 
Lesley  v.  Kite,  192  Pa.  St.  268;  Brown  v. 
Gates,  15  W.  Va.  131. 

Liability  as  Garnishee.  —  It  has  been  held  that 
a  city  may  be  garnished  for  a  debt  due  by  it  to 
a  private  individual.  Wilson  v.  Lewis,  10  R. 
I.  285. 

See  also  in  this  connection  the  titles  Exemp- 
tions (from  Execution),  vol.  12,  p.  59;  Execu- 
tions, vol.  11,  p.  604;  Garnishment,  vol.  14, 
P-  731- 

8.  Private  Debts  Not  Exempt.  —  New  Orleans 
v.  Home  Mut.  Ins.  Co.,  23  La.  Ann.  61;  Brown 
v.  Gales,  15  W.  Va.  131. 

Bonus  Due  for  Privileges.  —  Thus  moneys  due 
to  a  city  from  street  railway  companies  as  a 
bonus  for  privileges  granted  may  be  subjected 
to  garnishment  process.  Hart  v.  New  Orleans, 
12  Fed.  Rep.  292. 
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Property  of  a  Public  or  Governmental  Nature.  —  So  the  property  of  a  municipal  cor- 
poration which  is  essentially  public  in  its  nature  and  is  held  in  trust  for  the 
public  by  the  corporation,  and  is  necessary  for  the  exercise  of  its  proper 
municipal  functions,  cannot  be  sol  J  to  satisfy  the  debts  of  the  corporation.1 

But  the  Private  Property  of  a  municipality,  held  for  purposes  of  income  or  sale, 
unconnected  with  any  governmental  use  or  function,  may  be  levied  on  and 
sold  to  satisfy  a  judgment  rendered  against  the  municipal  corporation.3 

Doctrine  that  Municipal  Property  Not  Liable.  —  According  to  the  doctrine  of  some 
cases,  municipal  property  of  whatever  nature  cannot  be  subjected  to  the  pay- 
ment of  municipal  debts,  the  sole  remedy  being  by  mandamus  to  compel  the 
levy  of  a  tax.3 

b.  Liability  of  Municipal  Property  for  Individual  Debts  of 
INHABITANTS.  — As  a  matter  of  course,  the  property  of  a  municipal  corpora- 
tion is  not  liable  for  the  individual  debts  of  its  inhabitants,  as  such  debts  are 
in  no  sense  corporate  liabilities.4 

c.  Liability  of  Property  of  Inhabitants  for  Municipal  Debts.  — 
The  general  rule  is,  in  the  absence  of  statutory  provision  to  the  contrary  that 
the  property  of  the  individual  inhabitants  of  a  municipal  corporation  is  not 
liable  for  the  debts  or  obligations  of  the  municipality,  or  rather  can  only  be 
subjected  thereto  through  the  power  of  taxation.5    But  in  Connecticut,  Maine, 


1.  Public  Property  Not  Subject  to  Sale  for  Debts 

—  United  States.  —  Meriwether  v.  Garrett,  102 
U.  S.  472;  New  Orleans  v.  Morris,  3  Woods 
(U.  S.)  103;  The  Protector.  20  Fed.  Rep.  207; 
New  Orleans  v.  Louisiana  Consir.  Co.,  140 
U.  S.  654;  Klein  v.  New  Orleans,  99  U.  S. 
149. 

Alabama.  —  Birmingham  v.  Rumsey,  63  Ala. 
353- 

Georgia.  —  Curry  v.  Savannah,  64  Ga.  290, 
37  Am.  Rep.  74;  Cox  v.  Griffin,  18  Ga.  728. 

Iowa.  —  Ransom  v.  Boal,  29  Iowa  68,  4  Am. 
Rep.  195;  Davenport  v.  Peoria  M.  &  F.  Ins. 
Co.,  17  Iowa  276. 

Louisiana.  —  New  Orleans  v.  Home  Mut. 
Ins.  Co.,  23  La  Ann.  61. 

New  Jersey.  —  Lyon  v.  Elizabeth,  43  N.  J.  L. 

New  York.  —  Leonard  v.  Reynolds,  7  Hun 
(N.  Y.)  73;  Brinckerhoff  v.  Board  of  Educa- 
tion, (C.  PI.  Gen.  T.)  37  How.  Pr.  (N.  Y.;  499; 
Darlington  v.  New  York,  31  N.  Y.  164,  88  Am. 
Dec.  248. 

Pennsylvania.  —  Monaghan  v.  Philadelphia, 
28  Pa.  St.  207. 

Of  This  Nature  Are  public  buildings,  streets, 
squares,  parks,  promenades,  wharves,  landing 
places,  fire  engines,  hose  and  hose  carriages, 
engine  houses,  engineering  instruments,  etc., 
and  such  property  cannol  be  subjected  to 
the  payment  of  the  debts  of  the  corporation. 
Meriwether  v.  Garrett,  102  U.  S.  472. 

A  Town  Hall,  Used  Exclusively  for  Public  Pur- 
poses connected  with  the  administration  pow- 
ers of  the  municipality,  is  public  property  and 
subject  to  legislative  control,  and  is  not  the 
private  property  of  the  corporation  under  a 
proprietary  power.  Wellington  z:  Wellington 
Tp.,  46  Kau.  213. 

That  Water  Works  Owned  by  a  City  cannot  be 
sold  under  execution  against  a  city,  see  New 
Orleans  v.  Morris,  105  U.  S.  600. 

2.  Private  Property  of  Municipality — United 
Slates.  —  New  Orleans  v.  Morris,  3  Woods  (U. 
S.)  103;  New  Orleans  v.  Louisiana  Constr. 
Co.,  140  U.  S.  654. 


Alabama.  —  Birmingham  v.  Rumsey,  63  Ala. 

352. 

California,  —  Holladay  v.  Frisbie,  15  Cal. 
631;  Le  Roy  v.  Dunkerly,  54  Cal.  452. 

Kansas.  —  Wellington  v.  Wellington  Tp.,  46 
Kan.  213. 

Louisiana.  —  Municipality  Number  Three  v. 
Hart,  6  La.  Ann.  570;  McEnery  v.  Pargoud, 
10  La.  Ann.  497;  New  Orleans  v.  Home  Mut. 
Jns.  Co.,  23  La.  Ann.  61. 

New  York.  —  Darlington  v.  New  York,  31 
N.  Y.  164,  88  Am.  Dec.  248;  Brinckerhoff  v. 
Board  of  Education,  (C.  PI.  Gen.  T.)  37  How. 
Pr.  (N.  Y.)  499. 

West  Virginia.  —  Brown  v.  Gales,  15  W.  Ya. 
131- 

Leasehold  Interests  —  Eight  of  Eeversion.  —  1 1 

has  been  held  that  leasehold  interests  of  the 
city  of  New  Orleans  in-certain  sugar  sheds  and 
the  right  of  reversion  in  the  buildings  are  sub- 
ject to  garnishment  or  execution.  Hart  v. 
New  Orleans,  12  Fed.  Rep.  292. 

So  also  the  city's  leasehold  interest  in  a 
baiiure  leased  for  a  market  bazaar  is  the 
private  property  of  the  city.  New  Orleans  v. 
Morris.  3  Woods  (U.  S.)  115. 

And  likewise  bonds  issued  by  business  cor- 
porations and  owned  by  the  city  as  an  invest- 
ment of  funds  merely.  Nev.  Orleans  v.  Home 
Mut.  Ins.  Co.,  23  La.  Ann.  61. 

3.  Municipal  Property  in  General  Held  Not  Lia- 
ble to  Execution,  etc. —  Triebel  v.  Colburn,  64 
111.  376;  Chicago  v.  Hasley,  25  III.  595;  Olney 
v.  Harvey,  50  III  453,  99  Am.  Dec.  530;  Odell 
v.  Schroeder,  5S  111.  353;  Yirden  v.  Fishback, 
9  III.  App.  82;  Darling  Baltimore,  51  Md. 
1;  Monaghan  v.  Philadelphia,  2S  Pa.  St.  207. 

4.  Mayhew  v.  Gay  Head  Dist.,  13  Alien 
(Mass.)  129. 

5.  Property  of  Inhabitants  —  Liability  for  Mu- 
nicipal Debts.  —  Meriwether  v.  Garrett,  102  U. 
S.  472;  Miller  v.  Mc Williams,  50  Ala.  427,  20 
Am.  Rep.  297;  Horner  v.  Coffey,  25  Miss.  434; 
Lyon  v.  Elizabeth,  43  N.  J.  L.  158;  Lyon  v. 
Adams,  4  S.  &  R.  (Pa.)  443;  North  Lebanon 
v.  Arnold,  47  Pa.  St.  4SS. 
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and  Massachusetts,  by  common  law  or  immemorial  usage,  the  property  of  any 
inhabitant  may  be  taken  in  execution  upon  a  judgment  against  the  town.1 

6.  Liens.  —  The  public  property  of  a  municipal  corporation  is  not,  as  a 
rule,  subject  to  liens.* 

X.  MUNICIPAL  TORTS  —  1.  In.  General.  —  The  liability  of  a  municipal  cor- 
poration for  the  torts  of  its  officers,  agents,  and  servants  is  a  subject  with 
reference  to  which  there  is  much  conflict  in  the  cases.3 

2.  Doctrine  that  Liability  Dependent  Entirely  on  Statute.  —  In  some  cases  the 
rule  has  been  broadly  stated  that  a  municipal  corporation,  being  a  govern- 
mental agency,  is  not  liable  to  an  action  for  damages  sustained  by  the  torts 
of  its  officers  or  agents,  unless  it  is  made  so  by  statutory  provision.4 

3.  Doctrine  that  Municipal  Corporation  Liable  as  Individual.  —  On  the  other 
hand  it  has  been  declared  that  a  municipal  corporation  may  be  liable  in  an 
action  on  the  case  for  any  act  which  would  warrant  a  like  action  against  an 
individual,  provided  that  such  act  is  done  by  the  authority  of  the  corporation, 
or  of  a  branch  of  its  government  invested  with  jurisdiction  to  act  for  the  cor- 
poration upon  the  subject  to  which  the  particular  act  relates.* 

4.  Distinction  Between  Public  and  Private  Functions.  —  Perhaps  the  most 
important  consideration  in  the  present  connection  is  the  distinction  between  the 
liability  of  a  municipality  when  engaged  in  public  or  governmental  functions 
or  duties,  and  when  in  private  municipal  enterprises  or  about  its  proprietary 
business.  While  this  distinction  is  generally  recognized  and  admitted  as  a 
principle  of  law,6  there  is  considerable  conflict  in  the  authorities  about  what 


1.  United  States.  —  Bioomfield  v.  Charter 
Oak  Bank,  121  U.  S.  121. 

Connecticut.  — Beardsley  v.  Smith,  16  Conn. 
368,  41  Am.  Dec.  148;  Jewett  v.  Thames  Bank, 
16  Conn.  515;  Union  v.  Crawford,  ig  Conn. 
331;  At  water  v.  Woodbridge,  6  Conn.  223,  16 
Am.  Dec.  46;  McLoud  71.  Selby,  10  Conn.  390, 
27  Am.  Dec.  689. 

Maine.  —  Eames  v.  Savage,  77  Me.  212,  52 
Am.  Rep.  75 t :  Crafts  v.  Elliots ville,  47  Me. 
141 ;  Adams  v.  Wiscasset  Bank,  1  Me.  361; 
Fernald  v.  Lewis,  6  Me.  264. 

Massachusetts.  —  Hill  z/.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332;  Chase  v.  Merrimack 
Bank.  19  Pick.  (Mass.)  564,  31  Am.  Dec.  163; 
Gaskill  v.  Dudley,  6  Met.  (Mass.)  546,  39  Am. 
Dec.  750. 

2.  Public  Property  Not  Subject  to   Liens.  — 

Crawfordsville  v.  Irwin,  46  Ind.  439;  Daven-' 
port  v.  Peoria  M.  &  F.  Ins.  Co.,  17  Iowa  276; 
Brinckerhoff  v.  Board  of  Education,  (C.  PI. 
Gsn.  T.)  37  Ho.w.  Pr.  (N.  Y.)  499;  Schaffer  v. 
Cadwallader,  36  Pa.  St.  126;  Lesley  v.  Kite, 
192  Pa.  St.  268. 

Mechanics'  Liens  on  Municipal  Property.  —  See 
in  this  connection  the  title  Mechanics'  Liens, 
ante. 

3.  Conflict  of  Authority.  —  See  the  two  next 
following  subdivisions  of  this  section. 

Quasi-Municipal  Corporations.  —  The  general 
rule  undoubtedly  is  that  no  action  lies  in 
the  absence  of  statute  against  quasi-man\cipa.\ 
corporations  such  as  counties,  towns,  and 
townships,  school  districts,  etc.,  for  injuries 
received  by  a  person  through  neglect  of  the 
officers  of  such  municipalities,  even  though, 
by  law,  a  y«<7.r/-corporate  existence  has  been 
conferred  upon  these  governmental  agencies, 
the  better  to  enable  them  to  perform  their 
public  services.  See  fully  in  this  connection, 
Counties,  vol.  7,  p.  898;  Highways,  vol.  15, 
p.    343;    Schools    and    School  Districts; 


Streets  and  Sidewalks;  Towns  and  Town- 
ships. 

4.  Liability  Held  Purely  Statutory.  —  Little 
Rock  v.  Willis,  27  Ark.  572;  Chope  v.  Eureka, 
78  Cal.  588,  12  Am.  Si.  Rep.  113;  Tranter  v. 
Sacramento,  61  Cal.  271;  Parks  v.  Greenville, 
44  S.  Car.  168. 

5.  Liability  at  Common  Law.  —  Thayer  v. 
Boston,  19  Pick.  (Mass.)  511,  31  Am.  Dec.  157. 

6.  Distinction  Between  Public  and  Private 
Functions  —  England.  —  Lyme  Regis  v.  Hen- 
ley,  2  CI.  &  F.  331;  Mersey  Docks,  etc.,  Trus- 
tees v.  Gibbs,  L.  R.  1  H.  L.  93,  7  H.  &  N.  329; 
Parnaby  v.  Lancaster  Canal  Co.,  11  Ad.  &  El. 
223,  39  E.  C.  L.  54;  Scott  v.  Manchester,  37 
Eng.  L.  &  Eq.  495;  Russell  v.  Devon  County, 
2  T.  R.  667;  M'Kinnon  v.  Penson,  9  Exch.  609, 
18  Jur.  513,  25  Eng.  L.  &  Eq.  457. 

United  States.  —  Barnes  v.  District  of  Colum- 
bia, 91  U.  S.  551;  Evanston  z.  Gunn,  99  U.  S. 
660;  Chicago  v.  Robbins,  2  Black  (U.  S.)  418; 
New  York  v.  Sheffield,  4  Wall.  (U.  S.)  189; 
Weightman  v  Washington,  1  Blackf.  (U.  S.) 
39;  Providence  v.  Clapp,  17  How.  (U.  S.)  161; 
Nebraska  City  v.  Campbell,  2  Black  (U.  S.) 
590;  Rock  Island  County  v.  U.  S.,  4  Wall.  (U. 
S.)  435;  Hart  v.  Bridgeport,  13  Blatchf.  (U.  S.) 
289. 

Alabama. — Smoot  v.  Wetumpka,  24  Ala. 
112;  Albrittin  v.  Huntsville,  60  Ala.  486,  31 
Am.  Rep.  46. 

Arkansas.  —  Helena  v.  Thompson,  29  Ark. 
569. 

Connecticut.  —  Hewison  v.  New  Haven,  37 
Conn.  475,  9  Am.  Rep.  342;  Jones  v.  New 
Haven,  34  Conn.  1;  Chidsey  v.  Canton,  17 
Conn.  478. 

Georgia.  —  Savannah  v  Waldner,  49  Ga.  316. 
Illinois.  —  Lacon  71.  Page,  48  III.  499;  Cham- 
paign v.  Patterson,  50  111.  62;  Bloomington  v. 
Bay,  42  111.  503;  Sterling  v.  Thomas,  60  111. 
265;  White  v.  Bond  County,  58  111.  298,  11 
irjT  Volume  XX. 


Municipal  Torts. 


MUNICIPAL  CORPORATIONS. 


Exercise  of  Power. 


is  and  what  is  not  a  public  or  governmental  function  or  duty,  or  a  private 
municipal  or  proprietary  enterprise.  This  distinction  will  be  discussed  and 
illustrated,  and  the  different  rules  that  govern  considered,  in  the  pages  which 
follow. 

5.  Statutory  Exemptions  from  Liability.  —  Statutes  or  charter  provisions 
exempting  municipal  corporations  from  liability  for  personal  injuries  due  to 
the  defective  condition  of  their  streets  or  for  the  misfeasance  or  nonfeasance 
of  their  officers  or  employees  have  been  held  constitutional.1 

6.  Proper  Exercise  of  Lawful  Power.  —  A  municipal  corporation  is  never 
liable  in  damages  for  the  legal  and  proper  exercise  of  a  power  conferred  by 
law,  although  individuals  may  sustain  injuries  thereby,  unless  made  so  by 
statute.    Damages  so  arising  are  damnum  absque  injuria*    But  an  action  will 


Am.  Rep.  65;  Waltham  v.  Kemper,  55  111.  346, 
8  Am.  Rep.  652;  Browning  v.  Springfield,  17 
111.  143,  63  Am.  Dec.  34s,  note;  Clayburgh  7/. 
Chicago,  25  111.  535,  79  Am.  Dec.  346,  cited  in 
Springfield  v.  Le  Claire,  49  111.  478. 

Indiana.  —  Logansport  v.  Wright,  25  Ind. 
513;  Brinkmeyer  v.  Evatisville,  29  Ind.  187. 

Iowa.  —  Wallace  v.  Muscatine,  4  Greene 
(Iowa)  373,  6r  Am.  Dec.  131. 

Louisiana.  — O'Neill  v.  New  Orleans,  30  La. 
Ann.  220,  31  Am.  Rep.  221. 

Maine.  —  Reed  v.  Belfast,  20  Me.  248. 

Maryland.  —  Anne  Arundel  County  v. 
Duclcett,  20  Md.  469,  83  Am.  Dec.  557;  Calvert 
County  v.  Gibson,  36  Md.  229;  Baltimore 
County  v.  Biker,  44  Md.  1. 

Massachusetts. — Oliver  v.  Worcester,  102 
Mass.  489,  3  Am.  Rep.  485;  Curran  v.  Boston, 
151  Mass.  505,  21  Am.  St.  Rep.  465,  30  Am.  & 
Eng.  Corp.  Cas.  506;  Child  v.  Boston,  4  Allen 
(Mass.)  52,  81  Am.  Dec.  680,  note;  Thayer  v. 
Boston,  19  Pick.  (Mass.)  511,  3]  Am.  Dec.  157; 
Bigalow  v.  Randolph,  14  Gray  (Mass  )  541; 
Mower  v.  Leicester,  9  Mass.  247,  6  Am. 
Dec.  63. 

Minnesota.  —  Kobs  v.  Minneapolis,  22  Minn. 
160;  Simmer  v.  St.  Paul,  23  Minn.  408. 

Missouri.  —  Armstrong  v.  Brunswick,  79 
Mo.  319,  8  Am.  &  Eng.  Corp.  Cas.  404;  Blake 
v.  St.  Louis,  40  Mo.  570;  Hannon  v.  St.  Louis 
County  Co.,  62  Mo.  313;  Kiley  v.  Kansas  City, 
87  Mo.  103,  13  Am.  &  Eng.  Corp.  Cas.  446; 
Murtaugh  v.  St.  Louis,  44  Mo.  480. 

Nebraska. — McConnell  v.  Dewey,  5  Neb. 
385- 

New  Hampshire.  —  Wheeler  v.  Troy,  20  N. 
H.  77;  Ball  v.  Winchester,  32  N.  H.  435; 
Rowe  v.  Portsmouth,  56  N.  H.  291.  22  Am. 
Rep.  464;  Eastman  v.  Meredith,  36  N.  H.  284, 
72  Am.  Dec.  302;  Gilman  v.  Laconia,  55  N. 
H.  130,  20  Am.  Rep.  175. 

New  Jersey.  —  Chosen  Freeholders  v.  Stra- 
der,  t8  N.  J.  L.  108,  35  Am.  Dec.  530. 

New  York.  —  Davenport  v.  Ruckman,  37  N. 
Y.  568:  Requa  v.  Rochester,  45  N.  Y.  129,  6 
Am.  Rep.  52;  Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  Y.  463;  Maximilian  v.  New 
York,  62  N.  Y.  160,  20  Am.  Rep.  468;  Conrad 
v.  Ithaca,  16  N.  Y.  158;  Barton  v.  Syracuse, 
36  N.  Y.  54;  Bailey  v.  New  Yotk,  3  Hill  (N. 
Y.)  538,  38  Am.  Dec.  669:  Weet  v.  Brockport, 
16  N.  Y.  161  note;  New  York  v.  Furze,  3  Hill 
(N.  Y.)6t2;  Ring  v.  Cohoes,  77  N.Y.  83,  33  Am. 
Rep.  574;  Lloyd  v.  New  York,  5  N.  Y.  369,  55 
Am.  Dec.  347;  Storrs  v.  Utir.a,  17  N.  Y.  104, 
72  Am.  Dec.  437;  Noonan  v.  Albany,  79  N. 


Y.  470,  35  Am.  Rep.  540;  Morey  v.  Nevvfane. 
8  Barb.  (N.  Y.)  645;  McCarthy  v.  Syracuse,  46 
N.  Y.  194. 

North  Carolina.  —  Meares  v.  Wilmington,  9 
Ired.  L.  (31  N.  Car.)  73,  49  Am.  Dec.  412. 

Ohio.  —  Rhodes  v.  Cleveland,  10  Ohio  159, 
36  Am.  Dec.  82;  McCombs  v.  Akron,  15  Ohio 
476;  Western  College  of  Homeopathic  Medi- 
cine v.  Cleveland,  12  Ohio  St.  377;  Dayton  v. 
Pease,  4  Ohio  Si.  94. 

Pennsylvania.  —  Pittsburgh  v.  Grier,  22  Pa. 
St.  54,  60  Am.  Dec.  65;  Boyd  v.  Fire  Ins. 
Patrol,  113  Pa.  St.  269,  16  Am.  &  Eng.  Corp. 
Cas.  466;  Erie  v.  Schvvingle,  22  Pa.  St.  388,  60 
Am.  Dec.  87;  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  175,  72  Am.  Dec.  730. 

South  Caiolina.  —  Young  v.  Road  Com'rs,  2 
Nott  &  M.  (S.  Car.)  537. 

Tennessee.  —  Memphis  v.  Lasser,  9  Humph. 
(Tenn.)  757. 

I'exas.  —  Galveston  v.  Posnainsky,  62  Tex. 
118,  50  Am.  Rep.  517,  13  Am.  &  Eng.  Corp. 
Cas.  484;  Conway  v.  Beaumont,  61  Tex.  10. 

Virginia.  —  Petersburg  v.  Applegarth,  28 
Gratt.  (Va.)  321,  26  Am.  Rep.  357;  Sawyer  v. 
Corse,  17  Gratt.  (Va.)  241,  94  Am.  Dec.  445; 
Richmond  v.  Long,  17  Gratt.  (Va.)375,  94  Am. 
Dec.  461;  Noble  v.  Richmond,  31  Gratt.  (Va.) 
271,  31  Am.  Rep.  726. 

Wisconsin. — Cook  v.  Milwaukee,  24  Wis. 
270.  1  Am.  Rep.  183;  Crosselt  v.  Janesville. 
28  Wis.  420;  Milwaukee  v.  Davis,  6  Wis.  377; 
Kenworthy  v.  Ironton,  41  Wis.  647;  Ward  v. 
Jefferson,  24  Wis.  342. 

1.  Statutory  Exemption  from  Liability.  —  Gray 
v.  Brooklyn,  2  Abb.  App.  Dec.  (N.  Y.)  267; 
Gray  v.  Brooklyn,  (Ct.  App.)  10  Abb.  Pr.  N. 
S.  (N.  Y.)  186;  O'Harra  v.  Portland,  3  Oregon 
525;  Duncan  v.  Lynchburg,  (Va.  1900)  34  S.  E. 
Rep.  964. 

Application  of  Such  Statutes.  —  The  provision 
of  a  city  charter  exempting  the  municipality 
from  liability  for  the  misfeasance  or  non- 
feasance of  its  officers  does  not  apply  to  a  fail- 
ure to  discharge  a  duty  resting  on  the  city 
itself,  not  devolved  upon  any  of  its  officers. 
Hardy  v.  Brooklyn,  90  N.  Y.  435. 

A  Statutory  Exemption  from  Liability  for  the 
nonfeasance  or  misfeasance  of  the  city  council, 
or  of  any  officer  appointed  by  the  council,  does 
not  apply  to  injuries  caused  to  one  lawfully  in 
a  public  building,  by  a  gas  explosion  induced 
by  the  negligence  of  the  keeper  of  the  building. 
Vincent  v.  Brooklyn,  31  Hun  (X.  Y.)  122. 

2.  Proper  Exercise  of  Power  —  No  Liability  for 
Resulting  Damage — United  States.  —  Northern 
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lie  for  doing  what  the  legislature  has  authorized  if  it  be  done  negligently;  1 
nor,  it  has  been  held,  does  the  doctrine  that  a  municipality  cannot  be  held 
liable  for  the  consequences  of  an  act  which  it  is  legally  authorized  or  required 
to  perform,  justify  the  invasion  of  private  property,  even  if  the  invasion  is 
only  consequential.2 

7.  Public  or  Governmental  Functions  or  Duties  —  a.  GENERALLY.  The  rule- 
is  general  that  a  municipal  corporation  is  not  liable  for  alleged  tortious  injuries 
to  the  persons  or  property  of  individuals,  when  engaged  in  the  performance 
of  public  or  governmental  functions  or  duties.3    So  far  as  municipal  corpora- 


Transp.  Co.  v.  Chicago,  99  U.  S.  635;  Cheever 
v.  Shedd,  13  Blatchf.  (U.  S.)  258. 

Georgia.  —  Macon  v.  Hill,  58  Ga.  595. 

Louisiana.  —  Bennett  v.  New  Orleans,  14  La. 
Ann.  121. 

Maine.  —  Lawler  v.  Baring  Boom  Co.,  56 
Me.  443. 

Maryland.  —  Cumberland  v.  Willison,  50 
MI.  138,  33  Am.  Rep.  304. 

Massachusetts.  —  Murphy  v.  Lowell,  128 
Mass.  396,  35  Am.  Rep.  381. 

Michigan.  —  Pontiac  v.  Carter,  32  Mich.  164. 

Minnesota. — Lje  v.  Minneapolis,  22  Minn.  13. 

Missouri. — Swenson  v.  Lexington,  69  Mo. 
157;  Foster  v.  St.  Louis,  4  Mo.  App.  564;  Tale 
v.  Missouri,  etc.,  R.  Co.,  64  Mo.  149. 

New  York.  —  Radclift"  v.  Brooklyn,  4  N.  Y. 
J95.  53  Am.  Dec.  357;  Atwater  v.  Canandaigua, 
124  N.  Y.  602. 

Pennsylvania.  ■ —  Allentown  v.  Kramer,  73 
Pa.  St.  406;  Collins  1.  Philadelphia,  93  Pa.  St. 
272. 

Rhode  Island.  —  Wakefield  v.  Newell,  12  R. 
I.  75,  34  Am.  Rep.  598. 

South  Carolina.  —  Parks  v.  Greenville,  44  S. 
Car.  168. 

Wisconsin.  — TJore  v.  Milwaukee,  42  Wis. 
108. 

And  see  generally  in  this  connection,  Dam- 
num Absque  Injuria,  vol.  8,  p.  694. 

1.  Negligence  in  Exercise  of  Powers.  —  Foster 
Lansdowne,  12  Manitoba  416;  Denver  v. 

Rhodes.  9  Colo.  554;  Seiferl  v.  Brooklyn,  101 
N.  Y.  136,  54  Am.  Rep.  664. 

2.  Invasion  of  Private  Property.  —  In  man  v. 
Tripp.  11  R.  I.  520,  23  Am.  Rep.  520. 

3.  Injuries  Resulting  from  Exercise  of  Govern- 
mental Functions  —  United  States.  —  Hart  v. 
Bridgeport,  13  Blatchf.  (U.  S.)  289;  Haight  v. 
New  York,  24  Fed.  Rep.  93;  Kansas  City 
v.  Lemen,  57  Fed.  Rep.  905,  12  U.  S.  App.  640. 

California.  — Sherbourne  v.  Yuba  County, 
21  Cal.  113,  8i  Am.  Dec.  151 ;  Winbigler  v. 
Los  Angeles,  45  Cal.  36. 

Connecticut. — Judge  v.  Meriden,  3S  Conn, 
go;  Mead  v.  New  Haven,  40  Conn.  72,  16  Am. 
Rep.  14;  Piatt  v.  Waterbury,  72  Conn.  531,  77 
Am.  St.  Rep.  335;  Daly  v.  New  Haven,  69 
Conn.  644. 

District  of  Columbia.  —  See  McGraw  v-.  Dis- 
trict of  Columbia,  3  App.  Cas.  (D.  C.)  405. 

Georgia.  —  Love  v.  Atlanta,  95  Ga.  129,  51 
Am.  St.  Rep.  64;  Wyalt  v.  Rome,  105  Ga.  312, 
70  Am.  St.  Rep.  41;  Bartlett  v.  Columbus,  101 
Ga.  300. 

Indiana.  — Summers  o.  Daviess  County,  103 
Ind.  262,  53  Am.  Rep.  512;  Laurel  v.  Blue,  1 
Ind.  App.  128. 

Iowa.  —  Ogg  v.  Lansing,  35  Iowa  495,  14 
Am.  Rep.  499. 


Louisiana.  —  Bennett  v.  New  Orleans,  14  La. 
Ann.  120;  New  Orleans  Kerr,  50  La.  Ann. 
413,  69  Am.  St.  Rep.  442;  Stewart  v.  New 
Orleans,  9  La.  Ann.  461,  61  Am.  Dec.  218. 

Maine.  —  Brown  v.  Vinalhaven,  65  Me.  402, 
20  Am.  Rep.  709. 

Maryland.  —  Anne  Arundel  County  v. 
Duckett,  20  Md.  468,  83  Am.  Dec.  557. 

Massachusetts. — Norton  :•.  New  BedfoJd, 
166  Mass.  48;  Hill  v.  Boston,  122  Mass.  344, 
23  Am.  Rep.  332;  Steele  v.  Boston,  12S  Mass. 
583;  French  v.  Boston,  129  Mass.  592,  37  Am. 
Rep.  393;  Tindley  v.  Salem,  137  Mass.  171,  50 
Am.  Rep.  289;  Curran  v.  Boston,  151  Mass. 
505,  21  Am.  St.  Rep.  465;  Howard  v.  Worces- 
ter, 153  Mass.  426,  25  Am.  St.  Rep.  651. 

Michigan.  —  Stevens  v.  Muskegon,  111 
Mich.  72;  Webb  v.  Detroit  Board  of  Health, 
116  Mich.  516,  72  Am.  St.  Rep.  541;  Detroit  v. 
Blackeby,  21  Mich.  84,  4  Am.  Rep.  450. 

Minnesota.  —  Gullikson  v.  McDonald,  62 
Minn.  278;  Bryant  v.  St.  Paul,  33  Minn.  289, 
53  Am.  Rep.  31;  Miller  v.  Minneapolis,  75 
Minn.  131. 

Mississippi.  —  Semple  v.  Vicksburg,  62  Miss. 
63,  52  Am.  Rep.  181. 

Missouri.  —  Murtaugh  v.  Si.  Louis,  44  Mo. 
479;  Carrington  v.  St.  Louis,  89  Mo.  208,  58 
Am.  Rep.  108;  Bullmaster  v.  St.  Joseph,  70 
Mo.  App.  60. 

New  Jersey.  — Condict  v.  Jersey  City,  46  N. 
J.  L.  157. 

New  York.  — -  Missano  v.  New  York,  160  N. 
Y.  123;  Wilson  v.  New  York,  1  Den.  (N.  Y.) 
595,  43  Am.  Dec.  719;  Donohue  v.  New  York, 
3  Daly  (N.  Y.)  65;  Doty  v.  Port  Jervis,  (Supm. 
Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  313;  Davidson 
v.  New  York.  (Supm.  Ct.  Tr.  T.)  24  Misc.  (N. 
Y.)  560;  Bishop  v.  New  York,  (Supm.  Ct.  Tr. 
T.)  21  Misc.  (N.  Y.)  598;  Eddy  v.  Ellicottville, 
35  N.  Y.  App.  Div.  256;  Ham  v.  New  York,  70 
N.  Y.  459;  Lynch  v.  New  York,  76  N.  Y.  60, 
32  Am.  Rep.  271. 

Ohio.  —  Neil  v.  Barron,  8  Ohio  Dec.  424,  7 
Ohio  N.  P.  84;  Wheeler  Cincinnati, 19  Ohio 
St.  19,  2  Am.  Rep.  368;  Frederick  v.  Colum- 
bus, 58  Ohio  St.  538. 

Rhode  Island.  —  Kelley  v.  Cook,  21  R.  I.  29; 
VVixon  v.  Newport,  13  R.  I.  454,  43  Am.  Rep. 

35-  :'vi,„- 

Tennessee.  —  State  v.  Shelbyville,  4  Sneed 
(Tenn.)  176;  Conelly  v.  Nashville,  100  Tenn. 
262. 

Texas.  —  Stinnett  v.  Sherman.  (Tex.  Civ. 
App.  1897)  43  S.  W.  Rep.  847;  McFadin  v.  San 
Antonio,  22  Tex.  Civ.  App.  140;  Ft.  Worth  v. 
Crawford,  64  Tex.  202,  53  Am.  Rep.  753. 

Virginia.  —  Terry  v.  Richmond,  94  Va.  537; 
Richmond  v.  Long,  17  Gratt.  (Ya.)375,  94  Am. 
Dec.  461. 
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tions  exercise  powers  conferred  on  them  for  purposes  essentially  public,  they 
stand  as  does  sovereignty  whose  agents  they  are,  and  are  not  liable  to  be 
sued  for  any  act  or  omission  occurring  while  in  the  exercise  of  such  powers, 
unless  by  some  statute  the  right  of  action  be  given.1  And  where  the  particu- 
lar enterprise  is  purely  a  matter  of  public  service  for  the  general  and  common 
good,  it  makes  no  difference  whether  it  is  mandatory,  or  whether  only  per- 
mitted and  voluntarily  undertaken.2  A  municipal  corporation,  therefore,  is 
not  liable  for  negligence  in  the  course  of  work  undertaken  purely  for  the 
public  benefit  and  advantage,  and  not  for  the  benefit  of  the  corporation.3 
Nor  is  liability  incurred  by  a  city  in  the  exercise  of  its  police  power4  in  meas- 
ures adopted  for  the  general  health,  comfort,  and  convenience  of  the  public,5 


Washington.  —  Russell  v.  Tacoma,  8  Wash. 
156,  40  Am.  St.  Rep.  895. 

West  Virginia.  —  Bartlett  v.  Clarksburg,  45 
W.  Va.  393,  72  Am.  St.  Rep.  817;  Mendel  v. 
Wheeling,  28  W.  Va.  245,  57  Am.  Rep.  664; 
Brown  v.  Guyandotle,  34  W.  Va.  299. 

Wisconsin.  —  Kuehn  v.  Milwaukee,  92  Wis. 
263;  Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am. 
Rep.'  760. 

Relation  of  Principal  and  Agent  Does  Not  Exist. 

—  Where  duties  delegated  to  officers  elected 
by  public  corporations  are  political  or  govern- 
mental, the  relation  of  principal  and  agent 
does  not  exist,  nor  does  the  maxim  of  respondeat 
superior  apply.  Summers  v.  Daviess  Counly, 
103  Ind.  262,  53  Am.  Rep.  512. 

1.  Taggart  v.  Fall  River,  170  Mass.  325; 
Pettingell  v.  Chelsea  161  Mass.  368;  Galveston 
v.  Posnainsky,  62  Tex.  118,  50  Am.  Rep.  517. 

Consequences  of  Contrary  Rule,  —  With  refer- 
ence to  the  doctrine  that  no  city  is  liable  for 
injuries  to  individuals  occurring  during  the 
exercise  by  the  city  of  public  or  governmental 
functions,  it.  has  been  said  that  if  the  contrary 
were  true  it  would  be  "  impossible  to  conceive 
of  the  endless  complications  and  embarrass- 
ments which  such  a  doctrine  would  involve, 
and  of  the  extent  to  which  the  public  interests 
would  thereby  suffer.  It  is  safe  to  assume 
that  if  such  were  recognized  as  the  law,  no 
town  would  voluntarily  assume  corporals 
functions,  and  that  every  industrial  and  com- 
mercial interest  would  become  paralyzed." 
Ogg  v.  Lansing,  35  Iowa  495,  14  Am.  Rep.  499. 

2.  Mandatory  or  Voluntary  Undertaking.  — 
Tindlev  v.  Salem,  137  Mass.  171,  50  Am.  Rep. 
289;  Howard  v.  Worcester,  153  Mass.  426,  25 
Am.  St.  Rep.  651. 

3.  Howard  v.  Worcester,  153  Mass.  426,  25 
Am.  Si.  Rep.  651;  Hart  v.  Bridgeport,  13 
Blaichf.  (U.  S)  289;  Gilpatrick  v.  Biddeford, 
86  Me.  534;  Murtaugh  v.  St.  Louis,  44  Mo.  479. 

Construction  and  Operation  of  Drawbridges.  — 
Thu  such  duty  is  public  and  governmental, 
see  Daly  v.  New  Haven,  69  Conn.  644. 

4.  Exercise  of  Police  Power.  —  Blake  v.  Pontiac, 
49  111.  App.  543;  Easterly  v.  Irwin,  99  Iowa 
694;  Caldwell  v.  Prunelle,  57  Kan.  511;  Stew- 
art v.  New  Orleans,  9  La.  Ann.  461,  61  Am. 
Dec.  218;  McFadin  v.  San  Antonio,  22  Tex. 
Civ.  App.  140;  Givens  v.  Paris,  5  Tex.  Civ. 
App.  705;  Stinnett  v.  Sherman,  (Tex.  Civ.  App. 
1807)  43  S.  W.  Rep.  847. 

Demolition  of  Buildings  to  Prevent  Spread  of 
Fire.  —  The  general  rule  is  that  a  municipal 
corporation  is  not  liable  for  the  acts  of  its  offi- 
cers, servants,  or  agents  in  destroying  a  build- 
ing when  necessary  to  prevent  the  spread  of  a 
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conflagration,  in  the  absence  of  a  statute  so 
providing.  Field  v.  Des  Moines,  39  Iowa  575. 
18  Am.  Rep.  46.  This  is  not  the  taking  of 
private  property  for  public  use  entitling  the 
owner  to  compensation.  Field  v.  Des  Moines, 
39  Iowa  575,  18  Am.  Rep.  46;  American  Print 
Works  v.  Lawrence,  23  N.  J.  L.  595,  57  Am. 
Dec.  420. 

Unnecessary  Destruction, —  For  the  unneces- 
sary destruction  of  personal  effects  in  a  house 
demolished  by  an  explosion  to  prevent  the 
spread  of  a  fire,  the  city  may  be  held  liable. 
Bishop  v.  Macon,  7  Ga.  200,  50  Am.  Dec.  400. 

Statutory  Rule.  —  A  municipality  is,  however, 
sometimes  rendered  liable  by  statute  for  the 
value  of  buildings  destroyed  by  its  officers  to 
prevent  the  spread  of  a  fire.  Taylor  v. 
Plymouth,  8  Met  (Mass.)  465;  People  v. 
Buffalo,  76  N.  Y.  558,  32  Am.  Rep.  337. 

But  there  can  be  no  recovery  under  such  a 
statute  if  the  property  must  unavoidablv  have 
been  consumed  by  the  fire  had  it  not  been 
sooner  destroyed  by  the  city  authorities.  New 
York  v.  Lord,  17  Wend.  (N.  Y.)  285;  Pentz  v. 
F.  Ins.  Co.,  9  Paige  (N  Y.)  568. 
Necessity  for  Legal  Title. —  A  person  who  has 
no  legal  title  to  a  building,  but  merely  a  parol 
contract  for  a  deed  when  he  shall  have  paid 
the  purchase  money,  is  not  the  owner  thereof 
so  as  to  allow  him  to  maintain  an  action  under 
a  statute  providing  for  compensation  to  the 
owners  of  the  buildings  destroyed  to  prevent 
the  spread  of  a  fire.  Ruggles  v.  Nantucket, 
11  Cush.  (Mass.)  433. 

And  it  seems  that  unless  a  claimant  has  an 
estate  or  interest  in  the  building  he  is  not  en- 
titled to  recover  damages  for  the  loss  of  per- 
sonal property  which  was  in  the  building  at 
the  time  of  its  destruction.  New  York  v.  Lord, 
17  Wend.  (N.  Y.)  285/  And  see  New  York  v. 
Stone.  20  Wend  (N.  Y.)  139. 

See  Further  for  the  liability  of  a  Municipal  Cor- 
poration for  the  destruction  of  buildings  to 
prevent  the  spread  of  a  conflagration,  the  titles 
Damnum  Absque  Injuria,  vol  8.  p.  694;  Fike 
Department,  vol.  13,  p.  80;  Police  Power. 

5.  Sanitary  Regulations  —  Preventing  Spread 
of  Disease.  —  Ogg  -■.  Lansing.  35  Iowa  495,  14 
Am.  Rep.  490. 

Sprinkling  Streets. —  Conelly  v.  Nashville, 
100  Tenn.  262. 

Removal  of  Ashes  and  Garbage.  —  Love  ».  At- 
lanta, 95  Ga.  129,  51  Am.  St.  Rep.  64;  Con- 
dict  v.  Jersey  City,  46  N.  J.  L.  157;  Bishop 
v.  New  York,  (Supm.  Ct.  Tr.  T.)  21  Misc.  (N. 
Y.)soS;  Davidson  v.  New  York.  (Supm.  Ct. 
Tr/T.)  24  Misc.  (N.  Y  )  560;  Ft.  Worth  v. 
Crawford,  64  Tex.  202,    53   Am.   Rep.  753; 
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or  providing  for  the  care  of  the  poor.1  It  has  been  held  also  that  a  city 
is  not  liable  for  the  negligence  of  its  assessor  and  collector  in  assessing 
and  levying  taxes.2  But  a  nonresident  merchant  whose  property  was  seized 
for  a  tax  assessed  under  an  invalid  municipal  ordinance,  pursuant  to  a  resolu- 
tion by  the  mayor  and  council  passed  with  malicious  intent  to  prevent  com- 
petition with  resident  merchants,  declaring  the  nonresidents  by  name  to  be 
within  the  ordinance,  was  held  to  have  a  right  of  action  against  the  city  for 
the  tort.3 

b.  Enforcement  of  Laws  —  Condition  of  Jails,  Prisons,  etc.  —  The 
enforcement  of  the  laws,  whether  general  or  municipal,  seems  generally  to  be 
regarded  as  a  public,  governmental  function,  the  municipality  not  being  liable 
for  the  acts  of  its  officers  in  the  furtherance  of  such  object,  though  they  may 
act  negligently,  or  under  void  judgments  or  ordinances.4  And  as  the  duty 
and  function  of  maintaining  a  jail  or  lockup  and  confining  therein  offenders 
against  the  laws  is  public  and  governmental,  it  has  been  held  that  a  munici- 
pal corporation  is  not  liable  for  the  unhealthy  or  unsanitary  condition  of  its 
jail,5  or  for  injuries  received  therein  by  reason  of  the  negligence  of  the  offi- 
cials in  charge.6    But  in  North  Carolina  a  contrary  doctrine  prevails.7 

c.  Enforcing  Void  Ordinances.  — Municipal  corporations  are  not  liable 
for  trespasses  committed  by  their  officers  in  the  enforcement:  of  void  ordi- 
nances enacted  in  the  attempted  exercise  of  police  powers  or  public  govern- 
mental functions.8  But  where  a  person  has  been  compelled  by  the  officers 
of  a  city  to  perform  labor  for  the  city  in  payment  of  a  void  judgment  for  a 
fine,  the  city  may,  at  the  action  of  such  party,  be  required  to  pay  for  the 
labor  so  performed.9 

d.  Public  Duty  — Private  Injury.  — The  doctrine  in  question  has  also 
in  some  cases  taken  form  in  the  rule  that  where  the  duty  owing  is  to  the  pub- 
lic, a  breach  of  it  does  not  create  a  right  of  action  in  favor  of  an  individual. 10 


Kuehn  v.  Milwaukee,  92  Wis.  263.  And  see 
Conelly  v.  Nashville,  100  Tenn.  262.  Bui: 
compare  contra,  criticising  and  disapproving 
the  foregoing  New  York  cases.  Quill  v.  Ne.v 
York,  36  N.  Y.  App.  Div  476. 

Compulsory  Vaccination,  —  Where  a  valid  mu- 
nicipal ordinance  has  been  passed  requiring 
all  residents  of  the  city  to  submit  to  vaccina- 
tion, the  city  is  not  liable  to  one  who  sustains 
damage  on  account  of  impure  vaccine  matter 
administered  to  him  by  the  physician  acting 
for  the  city,  as  the  cily  in  such  respect  is  exer- 
cising a  public  governmental  power.  Wyatt 
v.  Rome,  105  Ga.  312.  70  Am.  St.  Rep.  41. 

1.  In  Providing  for  the  Care  of  the  Poor  a  police 
power  which  resides  primarily  in  the  sov- 
ereignty is  exercised,  and  neither  the  sover- 
eign nor  the  local  governing  body  to  whom 
sach  a  power  is  delegated  is  responsible 
for  the  misfeasance  of  its  officers.  Summers 
v.  Daviess  County,  103  Ind.  262,  53  Am.  Rep. 
512. 

Employee  of  Commissioners  of  Charities.  —  A 

city  is  not  liable  for  the  negligence  of  public 
charities  in  driving  an  ambulance  wagon  be- 
longing to  the  city,  which  struck  and  caused 
the  death  of  the  plaintiff's  intestate.  Max- 
milian  v.  New  York,  62  N.  Y.  160.  20  Am.  Rep. 
468. 

2.  Negligence  of  Tax  Collector.  —  Algsr  v. 
Easton,  119  Mass.  77;  Liberty  v.  Hurd,  74.  Me. 
101;  Wallace  v.  Menasha,  48  Wis.  79,  33  Am. 
Rep.  804. 

3.  Gould  v.  Atlanta,  60  Ga.  164. 

4.  Nisbet  v.  Atlanta,  97  Ga.  650;  Bartlett  v. 
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Columbus,  101  Ga.  300;  Fox  v.  Richmond, 
(Ky.  1897)  40  S.  W.  Rep.  251. 

5.  Unhealthy  Condition  of  Jail.  —  Blake  v. 
Ponliac,  49  ill.  App.  543;  Guliikson  v.  Mc- 
Donald, 62  Minn.  278;  Eddy  v.  Ellicottville,  35 
N.  Y.  App.  Div.  256;  Kelley  v.  Cook,  21  R.  I. 
29;  Brcwn  v,  Guyandotte,  34  W.  Ya.  299. 

6.  Negligent  Burning  of  Jail.  —  A  municipal 
corporation  is  not  liable  for  damages  for  the 
death  of  a  person  caused  by  the  negligent 
burning  of  its  jail,  while  such  person  was  con- 
fined therein  by  town  authority  for  the  viola- 
tion of  its  ordinances.  Brown  v.  Guyandotte, 
34  W.  Va.  299. 

Injuries  to  One  Prisoner  Inflicted  by  Another.  — 
That  a  municipal  corporation  is  not  liable,  see 
Doster  v.  Atlanta,  72  Ga.  233. 

7.  Rule  in  North  Carolina.  —  Shields  v  Dur- 
ham, 118  N.  Car.  450;  Coley  v.  Statesville,  121 
N.  Car.  301. 

8.  Enforcing  Void  Ordinances.  —  Trescott  v. 
Waterloo,  26  Fed.  Rep.  592;  Easterly  v.  Irwin, 
99  Iowa  694;  Caldwell  v.  Piunelle,  57  Kan. 
511;  Worley  v.  Columbia,  88  Mo.  106;  Mc- 
Fadin  v.  San  Antonio,  22  Tex.  Civ.  App.  140. 

But  to  the  effect  that  a  city  is  liable  for  the 
imprisonment  of  a  person  for  default  in  pay- 
ment of  a  fine  imposed  by  an  unconstitutional 
ordinance,  see  McGraw  v.  Marion,  98  Ky.  673. 

9.  Fox  v.  Richmond,  (Ky  1897)  40" S.  W. 
Rep.  251. 

10.  Breach  of  Public  Duty— No  Individual  Eight 
of  Action.  —  Arkadelphia  v.  Windham,  49  Ark. 
139.  4  Am.  St.  Rep.  32;  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332. 
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Indictment,  and  not  a  civil  action  by  an  individual,  is  the  proper  remedy  for 
the  breach  of  a  public  duty.1 

e.  Where  Valuable  Privileges  Conferred  —  Particular  Employ- 
ment. — ■  But  it  has  been  held  that  a  city  or  town  charged  with  a  public  duty 
in  consideration  of  valuable  privileges  is  liable  to  an  individual  who  suffers 
special  injury  from  a  neglect  of  such  duty,2  and  so  also  that  a  municipal  cor- 
poration may  be  liable  for  the  negligence  of  its  agents  in  the  performance  of  a 
public  duty,  if  they  are  specially  employed  by  the  city  for  the  particular  work 
and  are  not  acting  as  public  officers.3 

/.  Duties  Voluntarily  Undertaken.  —  It  has  been  declared  that  per- 
sons or  corporations  who  voluntarily  assume  and  undertake  the  performance 
of  a  work,  even  though  it  be  quasi-public  in  its  character,  ought  to  be  held 
impliedly  to  contract  that  they  will  exercise  due  care  in  its  performance,  and 
for  neglect  in  such  respect  should  be  held  liable  for  the  resulting  damage.4 
But  this  rule,  like  many  others  in  this  connection,  must  be  taken  with  qualifi- 
cation, for  there  certainly  may  be  governmental  or  public  functions  which  may 
be  undertaken  or  not  in  the  discretion  of  the  municipal  authorities,  with 
reference  to  which  there  is  no  liability  in  negligence  when  undertaken.5 

g.  Construction  of  Rule  of  Exemption.  —  It  has  been  held  that  the 
exemption  of  municipal  corporations  from  liability  for  acts  done  in  the  exer- 
cise of  governmental  powers  should  be  strictly  construed.6 

8.  Private,  Local,  or  Corporate  Functions  and  Duties  —  a.  In  General.  —  It 
has  been  held  that  in  the  exercise  of  those  powers  and  privileges  conferred 
upon  a  municipal  corporation  for  private,  local,  or  merely  corporate  purposes 
or  benefits,  the  rules  which  govern  the  liability  in  tort  of  individuals  or 
private  corporations  are  properly  applicable.7    And  the  mere  fact  that  a 


1.  State  v.  Shelbyville,  4  Sneed  (Term.)  176. 

2.  Public  Duty  in  Consideration  of  Valuable 
Privileges.  —  Aldrich  v.  Tripp,  11  R.  I.  141,  23 
Am.  Rep.  434.  And  see  Weightman  v.  Wash- 
ington, 1  Black  (U.  S.)  3q. 

3.  Employment  for  Particular  Work.  —  Mul- 
cairns  v.  Janesville,  67  Wis.  24. 

4.  Voluntary  Assumption  of  Duties.  —  Galves- 
ton v.  Posnainsky,  62  Tex.  118,  50  Am.  Rep. 
517- 

Illustration.  —  So,  where  a  town  has  volun- 
tarily undertaken  to  manage  and  control  a 
drawbridge  across  a  navigable  stream,  which 
it  is  not  legally  bound  to  do,  it  is  liable  for 
negligence  therein.  Greenwood  v.  Westport, 
60  Fed.  Rep.  560,  53  Fed.  Rep.  824. 

5.  See  infra,  this  section,  Legislative  and  Dis- 
cretionary Functions. 

Maintenance  of  Structures  Voluntarily  Erected. 

—  A  city,  having  voluntarily  erected  a  dike 
on  the  corporate  domain  to  prevent  an  over- 
flow of  a  natural  stream,  may,  in  the  absence 
of  a  statutory  duty  to  maintain  the  dike,  allow 
ils  destruction  without  liability  to  an  adjacent 
landowner  for  consequeni  damage,  and  this 
though  it  had  stood  for  fifteen  years  and  its 
maintenance  was  relied  on  by  such  landowner 
in  acquiring  his  property  and  making  im- 
provements thereon.  Collins  v.  Macon,  69  Ga. 
542. 

6.  Rule  of  Exemption   Strictly  Construed.  — 

Bennett  z:  New  Orleans,  14  La.  Ann.  120. 

7.  Powers  Given  for  Private  or  Local  Purposes 

—  Canada.  —  Blain  v.  Granby,  5  Rev.  Leg.  180. 
United  States  —  Philadelphia  v.  Gavagnin, 

(C.  C.  A  )  62  Fed.  Rep.  617;  The  Giovanni  v. 
Philadelphia,  59  Fed.  Rep.  303. 

Alabama.  —  Albriltin  v.  Huntsville,  60  Ala, 
486,  31  Am.  Rep.  46. 


Arkansas.  —  Helena  v.  Thompson,  29  Ark. 

569. 

Colorado.  —  Denver  v.  Rhodes,  9  Colo.  554; 
McCord  v.  Pueblo,  5  Colo.  App.  4S;  Stewart 
v.  Pueblo,  5  Colo.  App.  55. 

Connecticut.  —  Piatt  v.  Waterbury,  72  Conn. 
531,  77  Am.  St.  Rep.  335. 

Georgia.  —  Augusta  v.  Lombard,  99  Ga.  282; 
Atlanta  v.  Dooly,  74  Ga.  702. 

Illinois. — Joliet  v.  Seward,  86  111.  402,  29 
Am.  Rep.  35. 

Indiana.  —  Leeds  v.  Richmond,  102  Ind.  372. 

Iowa.  —  McMahon  v.  Dubuque,  107  Iowa  62, 
70  Am.  St.  Rep.  143. 

Kansas.  —  Winfield  v.  Peeden,  S  Kan.  App. 
671. 

Louisiana.  —  Pontcharl rain  R.  Co.  v.  New 
Orleans,  27  La.  Ann.  162;  Stewart  v.  New 
Orleans,  9  La.  Ann.  461,  61  Am.  Dec.  21S; 
Bennett  v.  New  Orleans,  14  La.  Ann.  120. 

Maine.  —  Moulton  v.  Scarborough,  71  Me. 
267,  36  Am.  Rep.  308. 

Massachusetts.  —  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332;  Waldron  v.  Haverhill, 
143  Mass.  582;  Sullivan  v.  Holyoke,  135  Mass. 
273;  Thayer  v.  Boston,  19  Pick.  (Mass.)  511. 
31  Am.  Dec.  157;  Stock  v.  Boston,  149  Mass. 
410,  14  Am.  St.  Rep.  430;  Norton  v.  New  Bed- 
ford, 166  Mass.  48;  Coughlan  z.  Cambridge, 
166  Mass.  268;  Collins  v.  Greenfield,  172 
Mass.  78. 

Minnesota.  —  Sewall  v.  St.  Paul.  20  Minn. 
511;  Welter  v.  St.  Paul,  40  Minn.  460,  12  Am. 
St.  Rep.  752. 

Missouri.  —  Murtaugh  v.  St.  Louis,  44  Mo. 
479;  Donahoe  v.  Kansas  City,  136  Mo.  657; 
Kiley  v.  Kansas  City,  87  Mo.  103,  56  Am.  Rep. 
443:  Bullmaster  v.  St.  Joseph,  70  Mo.  App.  60. 

New  York.  —  Missano  v.  New  York,  160  N. 
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particular  enterprise  might  incidentally  benefit  the  public  health  dues  not 
render  the  work  a  public  function  so  as  to  exempt  the  city  fron.  liability  for 
personal  injuries  inflicted  by  employees  engaged  therein.1 

b.  Supplying  Water  or  Light.  —  It  is  held,  as  a  rule,  that  a  city  in 
supplying  water  or  light  to  its  inhabitants  acts  as  a  private  corporation,  and 
is  subject  to  the  same  duties  and  liabilities.2  But  a  municipal  corporation 
which  maintains  a  water  plant  for  the  use  of  its  fire  department  only,  per- 
forms thereby  a  public  and  governmental  function,  and  is  not  liable  for  negli- 
gence therein.3  And  where,  by  statute,  an  independent  commission  is  vested 
with  the  construction  and  maintenance  of  c'ty  waterworks,  the  city  is  not 
liable  for  injuries  due  to  the  negligence  of  those  employed  in  laying  the  pipes.4 

c.  Question  of  Pecuniary  Profi  t.  —  The  fact  that  a. particular  enter- 
prise is  attended  with  or  undertaken  for  the  pecuniar)''  profit  of  the  city,  is 
usually  sufficient  to  characterize  it  as  local  and  corporate  in  nature,  as  dis- 
tinguished from  enterprises  public  or  governmental. 5  But  if  the  enterprise  is 
of  the  nature  indicated,  it  is  immaterial  that  it  has  not,  as  a  matter  of  fact, 
actually  proved  a  profitable  venture.6 

9.  Legislative  and  Discretionary  Functions  —  a.  In  General.  — A  munici- 
pal corporation  is  not,  as  a  rule,  liable  for  negligence  in  the  performance  of 
its  legislative  or  judicial  duties,  or  for  failure  to  perform  them,  or  for  the 


Y.  123;  Bailey  v.  New  York,  3  Hill  (N.  Y.)  531, 
38  Am.  Dec.  669;  Walsh  v.  New  York,  41  Hun 
(M.  Y.)  299;  Scott  v.  New  York,  27  N.  Y.  App. 
Div.  240. 

Ohio. — Western  College  of  Homeopathic 
Medicine  v.  Cleveland,  12  Ohio  St.  375. 

Pennsylvania.  —  Bodge  v.  Philadelph-'a,  167 
Pa.  St.  492. 

Rhode  Island.  —  Inman  v.  Tripp,  11  R.  I.  520, 
23  Am.  Rep.  520. 

Tennessee.  — Conelly  v.  Nashville,  100  Tenn. 
262. 

Wisconsin.  —  Durkee  v.  Kenosha,  59  Wis. 
123,  48  Am.  Rep.  4S0. 

Rule  Stated,  —  Where  municipal  corporations 
exercise  powers  voluntarily  assumed,  intended 
for  the  private  advantage  and  benefit  of  the 
locality  and  its  inhabitants,  such  corporations 
are  subject  to  the  same  measure  of  liability  to 
which  an  individual  or  private  corporation 
exercising  the  same  powers  for  purposes  es- 
sentially private  would  be  liable.  Galveston-/. 
Posnainsky,  62  Tex.  118,  50  Am.  Rep.  517. 

Municipal  Ice  Boat  Engaged  in  Private  Service. 
—  A  city  is  liable  for  damages  due  to  a  col- 
lision of  its  ice  boat  with  a  vessel  moored  at  a 
dock  in  another  stale,  while  the  ice  boat  is  en- 
gaged in  the  private  service  of  the  owners  of 
the  dock.  Gulhrie  v.  Philadelphia,  73  Fed. 
Rep.  688. 

Farm  for  Support  of  Poor.  —  A  town  which 
maintains  and  operates  a  farm  for  the  support 
of  its  poor  is  liable  for  injuries  inflicted  by  a 
ram  kept  on  the  farm  for  breeding  purposes, 
,but  negligently  suffered  to  run  at  large. 
Moulton  v.  Scarborough,  71  Me.  267,  36  Am. 
Rep.  308. 

1.  Incidental  Public  Benefit. —  Missano?.  New 
York,  160  N.  Y.  123. 

2.  Water  or  light  Supplied  to  Inhabitants  — 

Indiana.  —  Logansport  v.  Dick,  70  Ind.  65,  36 
Am.  Rep.  166. 

Massachusetts.  —  Lynch  v.  Springfield,  174 
Mass.  430;  Connolly  v.  Waltham,  156  Mass. 
368;  Stoddard  v.  Winchester,  157  Mass.  567; 
Fox  v,  Chelsea,  171  Mass,  297 


Missouri.  —  Bullmaster  v.  St.  Joseph,  70  Mo. 
App.  60. 

New  York.  —  Bailey  v.  New  York,  3  Hill 
(N.  Y.)  531,  38  Am.  Dec.  669;  Byrnes  v. 
Cohoes,  67  N.  Y.  204. 

Ohio.  —  Ironton  v.  Kelley,  38  Ohio  St.  50. 

Pennsylvania .  —  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  175,  72  Am.  Dec.  730; 
Harrisbutg  v.  Saylor,  87  Pa.  St.  216. 

Texas.  —  Ysleta  v.  Babbitt,  8  Tex.  Civ. 
App.  432. 

Utah.  —  Levy  v.  Salt  Lake  City,  3  Utah  63. 

3.  Water  for  Fire  Department  Only. —  Miller 
v.  Minneapolis,  75  Minn.  131. 

4.  Injuries  in  Construction  of  Water  Works.  — 

Gross  v.  Portsmouth,  68  N.  H.  266,  73  Am.  M. 
Rep.  586.  See  also  McCann  r.  Waltham,  163 
Mass.  344. 

5.  Enterprises  undertaken  for  Pecuniary  Profit. 

—  Philadelphia  v.  Gavagnin,  (C.  C.  A.)  62  Fed. 
Rep.  617;  The  Giovanni  v.  Philadelphia,  59 
Fed.  Rep.  303;  Augusta  v.  Lombard,  99  Ga. 
282;  Hill  v.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  Coan  v.  Marlborough,  164  Mass. 
206;  Tindley  v.  Salem,  137  Mass.  171,  50  Am. 
Rep.  289;  Tormey  v.  New  York,  12  Hun  (N. 
Y.)  542;  Bodge  v.  Philadelphia,  167  Pa.  St. 
492;  Aldrich  7<.  Tripp,  11  R.  I.  141,  23  Am. 
Rep.  434. 

Where  Pecuniary  Advantage  Merely  Incidental. 

—  But  wheie  a  laborer  is  injured  while  work- 
ing on  a  city  street,  the  municipality  is  not 
rendered  liable  because  it  would  derive  an  in- 
cidental advantage  or  profit  from  an  increase 
in  the  value  of  land  owned  by  it,  and  which 
it  had  for  sale,  upon  the  completion  of  the 
street  in  question.  Taggart  v.  Fall  River,  170 
Mass.  325. 

6.  Failure  to  Realize  Profit.  —  Collins  v. 
Greenfield,  172  Mass.  78. 

Thus,  where  a  city  allowed  its  ice  boat  to  be 
employed  in  a  private  service  for  which  it  was 
entitled  to  compensation,  it  was  held  of  no 
consequence  that  such  service  was  gratuitously 
rendered.  Guthrie  v.  Philadelphia,  73  Fed. 
Rep.  688, 
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manner  of  its  exercise  of  its  discretionary  functions.'  But  a  judicial  or 
discretionary  power  exercised  by  a  municipal  corporation  and  resulting  in  a 
direct  and  physical  injury  to  the  property  of  an  individual,  which  from 
its  nature  is  liable  to  be  repeated  and  continued,  but  is  remediable  by  a 
change  of  plan  or  the  adoption  of  prudential  measures,  renders  the  corpora- 
tion liable  for  such  damages  as  occur  in  consequence  of  its  continuance  of  the 
original  cause  after  notice,  and  an  omission  to  adopt  such  remedial  measures 
as  experience  has  shown  to  be  necessary  and  proper.2 

b.  Failure  to  Pass  or  Enforce  Ordinances.  — The  general  rule  is 
that  a  municipal  corporation  is  not  liable  in  damages  for  a  failure  to  enact 
ordinances  with  reference  to  subjects  within  its  jurisdiction,  or  a  failure  to 
enforce  ordinances  after  their  enactment.3  Nor  would  a  municipal  corpora- 
tion be  liable  although  the  city  council  had  given  express  permission  to  a  third 
person  to  violate  an  ordinance,  as  a  result  of  which  the  plaintiff  had  been 
injured.'4  But  it  has  been  held  that  a  municipal  corporation  may  be  indicted 
for  failing  to  enact  such  ordinances  as  are  necessary  and  proper  to  preserve 
the  public  health  and  to  prevent  and  remove  nuisances.5 

10.  Ministerial  Duties  and  Functions.  —  Municipal  corporations  are  liable  for 
negligence  in  the  performance  or  exercise  of  ministerial  duties  and  functions, 
or  for  damages  from  an  omission  to  perforin  an  absolute  ministerial  duty.6 


1.  Legislative  and  Judicial  Functions  —  United 
States.  —  Hughes  v.  Baltimore,  Taney  (U.  S.) 
243- 

Arkansas.  —  Little  Rock  v.  Willis,  27  Ark. 

572-" 

Georgia.  —  Duke  v.  Rome,  20  Ga.  635; 
Savannah  v.  Spears,  66  Ga.  304. 

Illinois.  —  Freeport  v.  Isbell,  83  111.  440,  25 
Am.  Rep.  407. 

Indiana.  —  Vaughtman  v.  Waterloo,  14  Ind. 
App.  649;  Kistner  v.  Indianapolis,  100  Ind. 
210. 

Kentucky. — James  v.  Harrodsburg,  85  Ky. 
191,  7  Am.  St.  Rep.  589. 

Louisiana.  —  Berinett  v.  New  Orleans,  14 
La.  Ann.  120;  Sherman  v.  Vermillion,  51  La. 
Ann.  880. 

Michigan.  —  Sheldon  v.  Kalamazoo,  24  Mich. 
383;  Amperse  v.  Kalamazoo,  75  Mich.  228,  13 
Am.  St.  Rep.  432. 

Mississippi.  — Semple  v.  Vicksburg,  62  Miss. 
63,  52  Am.  Rep.  181. 

Missouri.  —  Schattner  v.  Kansas  City,  53 
Mo.  162;  Saxton  v.  St.  Joseph,  60  Mo.  153; 
Kiley  v.  Kansas  City,  87  Mo.  103,  56  Am.  Rep. 
443- 

New  York.  — Kavanagh  v.  Brooklyn,  38 
Barb.  (N.  Y.)  232;  Barton  v.  Syracuse,  37 
Barb.  (N.  Y.)  292. 

North  Carolina.  —  Hill  v.  Board  of  Alder- 
men, 72  N.  Car.  55,  21  Am.  Rep.  451. 

Pennsylvania. — Grant  v.  Erie,  6q  Pa.  St. 
420,  8  Am.  Rep.  272;  Carr  v.  Northern  Liber- 
ties, 35  Pa.  St.  324,  78  Am.  Dec.  342. 

Texas.  —  Aaron  v.  Broiles,  64  Tex.  316,  53 
Am.  Rep.  764. 

Wisconsin. — Kelleyz'.  Milwaukee,  18  Wis.  83. 

Abuse  of  Discretion.  —  It  has  been  held  that, 
though  an  ordinance  indicates  an  abuse  by  the 
municip  ility  of  the  discretionary  power  with 
which  it  is  vested,  the  city  will  not  be  liable 
for  the  enactment  and  enforcement  of  the 
ordinance.  Rosenbaum  t.  Ne  vbern,  118  N. 
Car.  83. 

Corrupt  Motives  Insufficient  to  Create  Liability. 

—  Wilson  v.  New  York,  1  Den.  (N.  Y.)  595,  43 
Am.  Dec.  719. 


But  as  intimating  that  a  city  might  be  liable 
in  tort  for  the  refusal  of  its  council  to  approve 
a  bond  whereby  a  tradesman  was  unable  to 
secure  a  license  to  carry  on  his  occupation, 
where  such  refusal  was  arbitrary  and  ma- 
licious, see  Irving  v.  Highlands,  11  Colo.  App. 
363- 

Positive   Invasion   of    Individual  Bights.  — 

Where  the  act  is  of  such  a  nature  as  to  consti- 
tute a  positive  invasion  of  the  individual  rights 
guaranteed  by  the  constitution,  legislative 
sanction  or  a  plea  of  discretionary  duty  is 
sufficient  as  a  defense.  Sheldon  v.  Kalama- 
zoo, 24  Mich.  383;  Seifert  v.  Brooklyn,  101  N. 
Y.  136,  54  Am.  Rep.  664. 

2.  Continuing  Injury.  —  Seifert  v.  Brooklyn, 
101  N.  Y.  136,  54  Am.  Rep.  664. 

3.  Failure  to  Pass  or  Enforce  Ordinances.  — 
Fi field  v.  Phoenix,  (Ariz.  1894)  36  Pac.  Rep. 
916;  Rivers  v.  Augusta,  65  Ga.  376,  38  Am. 
Rep.  787;  Taylor  v.  Cumberland,  64  Md.  68, 
54  Am.  Rep.  759;  Hines  v.  Charlotte,  72  Mich. 
278;  Harman  v.  St.  Louis,  137  Mo.  494;  Moran 
v.  Pullman  Palace-Car  Co.,  134  Mo.  641,  56 
Am.  St.  Rep.  543;  Carroll  v.  St.  Louis,  4  Mo. 
App.  191;  Hill  v.  Board  of  Aldermen,  72  N. 
Car.  55,  21  Am.  Rep.  451;  Levy  v.  New  York, 
1  Sandf.  (N.  Y.)  465;  Peck  v.  Austin,  22  Tex. 
261,  73  Am.  Dec.  261;  Jones  v.  Williamsburg, 
97  Va.  722,  Kellev  v.  Milwaukee,  iS  Wis.  83. 

Contrary  Doctrine.  —  It  has  been  held  in 
Maryland  that  a  municipal  corporation  may  be 
liable  in  damages  for  a  failure  to  pass  ordi- 
nances within  its  power  to  prevent  or  abate 
nuisances,  on  the  ground  that  when  a  power 
is  conferred  upon  a  municipality  to  be  exer- 
cised for  the  public  good,  the  exercise  of  the 
power  is  not  merelv  discretionary  but  impera- 
tive. Cochrane  v.  Frostburg,  Si  Md.  54,  48 
Am.  St.  Rep.  479;  Baltimore  v.  Marriott,  9 
Md.  174. 

4.  Permission  to  Violate  Ordinance.  —  Forsyth 
v.  Atlanta,  45  Ga.  i?2,  12  Arr.   Rep.  576. 

5.  Indictment  for  Failure  to  Enact  Ordinances. 
—  State  v.  Shelbvville.  4  Sneed  (Tenn  )  176. 

6.  Liability  in  Respect  to  Ministerial  Duties.  — 
Little  Rock  v.  Willis,  27  Ark.  572;  Vaughtman 
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11.  Plan  of  Public  Work  —  Mode  of  Execution.  —  It  has  been  held  that  dam- 
ages for  negligence  cannot  be  recovered  against  a  municipal  corporation  for 
an  injury  resulting  from  a  mere  error  of  judgment  as  to  the  plan  of  a  public 
work,  as  distinguished  from  its  mode  of  execution.1  This  is  because  the 
determination  of  municipal  authorities  to  construct  a  particular  public 
improvement  and  the  plan  of  its  construction  is  regarded  as  the  exercise  of  a 
discretionary  power,  while  its  manner  of  execution  is  regarded  as  a  mere 
ministerial  function.2  But  there  may  be,  it  has  been  held,  such  negligence 
in  employing  incompetent  persons  to  devise  the  plans  of  a  public  improve- 
ment, as  will  render  the  municipality  liable.3  And  where  the  plan  and 
particulars  of  a  public  work  are  prescribed  by  statute,  the  municipality  is 
liable  for  injuries  sustained  through  its  failure  to  comply  therewith. 1 

12.  Torts  of  Officers,  Agents,  Employees,  and  Servants  —  a.  In  General. — 
As  a  matter  of  course,  in  order  that  a  municipal  corporation  shall  be  held 
liable  for  tort,  it  must  be  shown  that  the  act  complained  of  was  that  of  an  offi- 
cer, agent,  or  employee  of  the  city,  acting  in  such  capacity,  or  that  the  act 
was  ratified  by  an  officer  having  power  to  bind  the  corporation  in  that  respect. 
Otherwise  the  doctrine  of  respondeat  superior  cannot  be  held  applicable.5 


v.  Waterloo,  14  Ind.  App.  649;  Murphy  v. 
Lowell,  124  Mass.  564;  Semple  v.  Vicksburg, 
62  Miss.  63,  52  Am.  Rep.  181 ;  Kavanagh  v. 
Brooklyn,  38  Barb.  (N.  Y.)  232;  Weet  v. 
Brockport,  16  N.  Y.  161  note. 

1.  Plan  of  Public  Work.  —  Johnston  v.  District 
of  Columbia,  ri8  U.  S.  19;  Bannagan  v.  Dis- 
trict of  Columbia.  2  Mackey  (D.  C.)  285;  Rice 
v.  Evansville,  108  Ind.  7,  58  Am.  Rep.  22; 
Wicks  v.  De  Witt,  54  Iowa  130;  Lansing  v. 
Toolan,  37  Mich.  152;  Hardy  v.  Brooklyn, 
(Brooklyn  City  Ct.  Gen.  T.)  7  Abb.  N.  Cas.  (N. 
YO403;  Fair  v.  Philadelphia,  88  Pa.  St.  309, 
32  Am.  Rep.  455.  And  see  Toolan  v.  Lansing, 
38  Mich.  315;  Seifert  v.  Brooklyn,  (Brooklyn 
City  Ct.  Gen.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  97; 
Van  Rensselaer  v.  Albany,  (Supm.  Ct.  Spec. 
T.)  15  Abb.  N.  Cas.  (N.  Y.)  457. 

But  to  the  Effect  that  It  Is  No  Defense  in  an 
action  against  a  cily  for  damages  due  to  the 
defective  conslruction  of  a  public  work  that 
the  defects  which  caused  the  damage  were 
pari  of  a  general  plan  of  conslruction  adopted 
by  the  city,  see  Lehn  v.  San  Francisco,  66 
Cal.  76.  And  see  also  De  Baker  v.  Southern 
California  R.  Co.,  106  Cal.  257,  46  Am.  St. 
Rep.  237. 

2.  Savannah  v.  Spears,  66  Ga.  304;  Terre 
Haute  v.  Hudnut,  112  Ind.  542;  Kavanagh  v. 
Brooklyn,  38  Barb.  (N.  Y.)  232.  And  see  supra, 
this  section,  Legislative  and  Discretionary 
Functions;  Ministerial  Duties  and  Functions. 

3.  Employing  Incompetent  Persons  to  Make 
Plans. — Terre  Haute  v.  Hudnut,  112  Ind.  542. 
And  see  Bannagan  v.  District  of  Columbia,  2 
Mackey  (D.  C.)  285. 

4.  Noncompliance  with.  Statute. —  Hardy  v. 
Brooklyn,  90  N'.  Y.  435. 

5.  Responsibility  Only  for  Acts  of  Officers,  etc., 
Acting  as  Such  —  Illinois.  —  Kinnare  v.  Chicago 
171  111.  332;  East  St.  Louis  v.  Klug,  3  111.  App. 
90. 

Massachusetts.  —  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  31  Am.  Dec.  157;  Cole  v.  New- 
burypott,  129  Mass.  594,  37  Am.  Rep.  394. 

Mississippi.  —  Butler  v.  Oxford,  6g  Miss.  618. 

Missouri.  —  Barry  v.  St.  Louis,  17  Mo.  121. 

New  York.  —  Woodhull  v.  New  York,  76 


Hun  (N.  Y.)  390;  Herringlon  v.  Lansing- 
burgh,  36  Hun  (N.  Y.)  598. 

Oregon.  —  Caspary  v.  Portland,  19  Oregon 
496,  20  Am.  St.  Rep.  842. 

Pennsylvania.  —  Erie  v.  Caulkins,  85  Pa.  St. 
247,  27  Am.  Rep.  642;  Heidenwag  v.  Phila- 
delphia, 168  Pa.  St.  72,  36  W.  N.  C.  (Pa.)  281. 

West  Virginia.  —  Thomas  v.  Grafton,  34  W. 
Va.  282,  26  Am.  St.  Rep.  924;  Bartletl  v. 
Clarksburg, 45  W.  Va.  393,  72  Am.  St.  Rep.  817. 

Canada.  —  Brown  v.  Montreal,  4  Rev.  Leg.  7, 
Civil  Code  35C 

See  generally  the  title  Master  and  Servant, 
ante.  p.  3. 

Test  of  Liability.  —  If  the  alleged  agents  or 
servants  of  a  municipal  corporation  are  inde- 
pendent of  the  corporation  as  lo  the  tenure  of 
their  office,  and  the  manner  of  discharging 
their  duties,  they  are  not  to  be  regarded  as  the 
servants  or  agents  of  the  corporation  within 
the  application  of  the  rule  of  respondeat 
superior.  Backer  v.  West  Chicago  Park 
Com'rs,  66  111.  App.  507. 

Agency  for  Limited  Purpose.  —  The  mere  fact 
that  a  person  was  employed  by  a  municipal 
corporation  as  a  driver  of  a  cart,  and  that  he 
used  the  cart  in  removing  certain  articles  which 
when  deposited  on  the  roadway  frightened  the 
plaintiff's  horse,  is  not  sufficient  to  show  that 
the  driver  of  the  cart  was  the  agent  of  the 
municipality  in  depositing  the  articles  on  the 
roadway,  so  as  to  render  it  liable  for  his  acts. 
Butler  v.  Oxford,  69  Miss.  61S. 

Liability  for  Unofficial  Acts.  —  A  municipal 
corporation  is  not  liable  for  the  acts  of  its  offi- 
cers when  acting  unofficially.  Gray  v.  Detroit, 
113  Mich.  657. 

Public  Officer  Acting  in  Piivate  Capacity.  — 
Thus  the  fact  that  a'city  engineer  plans  a  drain 
to  be  constructed  by  private  parties,  which 
caves  in  and  causes  injury  by  reason  of  defects 
in  the  plan,  does  not  render  the  city  liable. 
Kansas  City  v.  Brady,  52  Kan.  297,  39  Am.  St. 
Rep.  349,  53  Kan.  312.  And  see  Snyder  v. 
Lexington,  (Ky.  1899)  49  S.  W.  Rep.  765. 

Ratification.  —  Thayer  v.   Boston.  19  Pick. 
(Mass.)  511,  31  Am.  Dec.   157;    Thomas  v. 
Grafton,  34  W.  Va.  282,  26  Am.  St.  Rep.  924. 
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b.  Acts  Done  Within  ScorE  of  Authority.  — A  municipal  corporation 
is  liable  for  the  acts  of  its  officers,  servants,  and  agents,  done  within  the  scope 
of  their  authority,  though  neither  expressly  authorized  in  advance,  nor  subse- 
quently ratified  by  it,  or,  as  the  rule  has  been  otherwise  expressed,  a  city  is 
liable  for  the  acts  of  its  representatives  done  bona  fide  in  pursuance  of  a  gen- 
eral authority  to  act  for  the  city  on  the  subject  to  which  they  relate.1  But 
unless  the  act  complained  of  is  expressly  authorized  or  ratified  or  within  the 
scope  of  the  servants'  or  agents'  authority,  the  city  will  not,  in  general,  be 
liable.2 

c  Acts  Done  in  Course  of  Employment.  —  While  no  distinct  line  of 
demarcation  is  apparent,  it  is  believed  that  the  doctrine  of  liability  of  a  master 
for  the  acts  of  his  servant,  done  merely  in  the  course  of  the  latter's  employ- 
ment, has  not  been  carried  so  far  in  the  case  of  municipal  corporations  as 
where  it  was  sought  to  charge  private  corporations  or  individuals.3 


Mere  Assent  to  Wrongful  Acts  of  Third  Persons. 

—  A  municipal  corporation  is  not  bound 
by  the  mere  assent  of  its  executive  officers 
to  the  wrongful  acts  of  third  persons.  Speir 
v.  Brooklyn,  139  N.  Y.  6,  36  Am.  St.  Rep.  664. 

So  a  municipal  corporation  is  not  liable  for 
injuries  caused  by  the  firing  of  fireworks  and 
firearms  on  the  streets  by  a  crowd  of  citizens, 
though  such  acts  were  done  with  the  knowl- 
edge and  consent  of  the  officers  of  the  corpora- 
tion. Bartlett  v.  Clarksburg,  45  W.  Va.  393, 
72  Am.  St.  Rep.  817. 

Nor  is  a  municipal  corporation  liable  in  case 
of  blasting  done  in  a  street  by  a  citizen  in  vio- 
lation of  the  directions  of  the  city  authorities. 
Joliet  v.  Seward,  86  III.  402,  29  Am.  Rep.  35. 

Contractors,  —  Municipal  corporations  are 
not  responsible  for  the  acts  of  alleged  negli- 
gence of  their  contractors,  unless  the  relation 
of  master  and  servant  is  shown  to  exist. 
Barry  v.  St.  Louis,  17  Mo.  121 ;  Herrington  v. 
Lansingburgh,  36  Hun  (N.  Y.)  598. 

Where  the  city  reserves  to  itself  the  right  to 
direct  the  mariner  of  performance  of  the  work 
of  one  acting  under  contract  with  it,  it  is  liable 
for  injuries  to  third  persons  due  to  the  negli- 
gent performance  of  the  work.  Schumacher 
v.  New  York,  40  N.  Y.  App.  Div.  320;  Chicago 
v.  Jonej ,  60  111.  383;  Wendell  v.  Troy,  4  Abb. 
App.  Dec.  (N.  Y.)  563. 

For  a  consideration  of  the  independent  con- 
tractor rule,  which  applies  without  exception 
where  a  municipality  is  sought  to  be  charged, 
see  the  title  Independent  Contractors,  vol. 
16,  p.  186. 

1.  Acts  Within  Scope  of  Authority  —  United 
States.  —  Barney  Dumping-Boat  Co.  v.  New 
York,  40  Fed.  Rep.  50. 

Alabama.  —  Sheffield  v.  Harris,  101  Ala.  564. 

Illinois. — Chicago  v.  McGraw,  75  111.  566; 
Chicago  v.  Turner,  80  111.  419. 

Massachusetts.  —  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  31  Am.  Dec.  157;  Perry  v.  Worces- 
ter, 6  Gray  (Mass  )  544,  66  Am.  Dec.  431. 

New  York.  —  Howell  ?>.'  Buffalo,  15  N.  Y. 
512;  Lee  v.  Sandy  Hill,  40  N.  Y.  442;  Scott  v. 
New  York,  27  N.  Y.  App.  Div.  240.  See  also 
Williams  v.  Dunkirk,  3  Lans.  (N.  Y.)  44. 

Rhode  Island.  —  Donnelly  v.  Tripp,  12  R.  I. 
97;  McCaughey  v.  Tripp,  12  R.  I.  449;  Hor- 
ton  v.  Newell,  17  R.  I.  571. 

Texas.  —  Ysleta  v.  Babbitt,  8  Tex.  Civ.  App. 
432;  San  Antonio  v.  Mackey,  14  Tex,  Civ. 
App.  210, 


Wiscojtsin.  —  Hamilton  v.  Fond  du  Lac,  40 
Wis.  47. 

Canada.  —  Pacaud  v.  Comte  D' Arthabaska, 
17  L.  C.  Rep.  99  (M.  C.  93  et  sea.);  Doyon  v. 
St.  Joseph,  17  L.  C.  Jur.  193. 

Acts  Presumed  Within  Scope  of  Authority.  — 
That  the  acts  of  a  city  marshal  and  street  com- 
missioner will,  as  a  rule,  be  presumed  within 
the  scope  of  their  authority  until  the  contrary 
is  shown,  see  Elgin  v.  Goff,  38  111.  App.  362. 

Lawful  Acts  Done  in  Unlawful  or  Negligent 
Manner.  —  A  municipal  corporation  is  liable 
for  the  acts  of  its  agents  injurious  to  others 
where  they  were  of  a  nature  lawful  and  au- 
thorized and  within  the  general  scope  of  the 
corporate  powers,  but  done  in  an  unlawful  or 
negligent  manner.  Brown  v.  Cape  Girardeau, 
90  Mo.  377,  59  Am.  Rep.  28;  Hunt  v.  Boon- 
ville,  65  Mo.  620,  27  Am.  Rep.  299;  Shawnee- 
-town  v.  Mason,  82  111.  337,  25  Am.  Rep.  321; 
Ross  v.  Madison,  1  Ind.  281,  48  Am.  Dec.  361; 
Wallace  v.  Muscatine,  4  Greene  (Iowa)  373,  61 
Am.  Dec.  131;  Cotes  v.  Davenport,  9  Iowa  227; 
Templin  v.  Iowa  City,  14  Iowa  59,  81  Am. 
Dec.  455;  Hendershott  v.  Ottumwa,  46  Iowa 
658,  26  Am.  Rep.  182;  Thayer  v,  Boston,  19 
Pick.  (Mass.)  511,  31  Am.  Dec.  157;  New  Yoik 
v.  Bailcv,  2  Den.  (N.  Y.)  433 ;  Lloyd  v.  New 
York,  5  N.  Y.  369,  55  Am.  Dec.  347;  Brink  v. 
Dunmoie,  174  Pa.  St.  395;  Memphis  v.  Lasser, 
9  Humph.  (Tenn.)  757.  And  see  Wiiliams  r. 
Dunkirk,  3  Lans.  (N.  Y.)  44. 

Proper  Care  in  Selection  of  Servants  No  Defense. 
—  It  makes  no  diflere  nee  that  the  corporation 
exercised  proper  care  in  the  selection  of  its 
servants  and  agents,  if  they  acted  within  the 
scope  of  their  employment.  Foster  v.  Lands- 
downe,  12  Manitoba  416. 

2.  Acts  Outside  Scope  of  Authority.  —  Montreal 
v.  Mulcair,  2S  Can.  Sup.  Ct.  458;  Reynolds  v. 
Board  of  Education,  33  N.  Y.  App.  Div.  88; 
Speir  v.  Brooklyn,  139  N.  Y.  6,  36  Am.  St. 
Rep.  664;  Allebrand  v.  Duquesne,  11  Pa. 
Super.  Ct.  21S. 

3.  See  Thayer  v.  Boston,  19  Pick.  (Mass.) 
511,  31  Am.  Dec.  157;  Hanvey  v.  Rochester, 
35  Barb.  (N.  Y.)  177;  Scott  v.  New  York,  27  N. 
Y.  App.  Div.  240;  Reed  v.  Allegheny  City,  79 
Pa.  St.  300;  Kempster  v.  Milwaukee,  103  Wis. 
421.  See  also  infra,  this  section,  Unlawful 
and  Unauthorized  Acts. 

Acts  Done  Colore  Officii.  —  As  to  this  doctrine 
in  respect  to  the  acts  of  servants  of  individ- 
uals and  private  corporations,  see  the  titles 
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d.  Unlawful  and  Unauthorized  Acts.  It  has  been  held  that  a 

municipal  corporation  is  not  liable  for  the  unlawful  and  unauthorized  or  pro- 
hibited acts  of  its  officers,  agents,  or  servants,1  or  acts  done  with  malicious 
intent  to  injure,2  as  such  acts  must,  of  necessity,  be  in  a  sense  ultra  vires.3  But 
where  the  acts  done  were  necessarily  involved  in  a  duty  prescribed  by  a  muni- 
cipal ordinance,  and  were  performed  by  an  officer  or  agent  by  direction  of  and 
for  the  benefit  of  the  corporation,  no  exemption  from  liability  can  be  claimed 
by  the  city,  when,  from  the  negligence  or  wantonness  of  its  officer  or  agent, 
individuals  were  caused  to  suffer  unnecessary  damage. 1 

c.  Acts  Done  Colore  Officii.  — As  a  general  rule,  a  municipal  corpora- 
tion is  not  responsible  for  the  unauthorized  and  unlawful  acts  of  its  officers, 
though  done  colore  officii.7*  But  where  municipal  officers,  acting  colore  officii, 
perform  an  act  which  is  entirely  within  the  scope  of  the  power  of  the  munici- 
pality, but  perform  it  in  an  improper  and  unlawful  manner,  it  has  been  held 
that  the  municipality  will  be  liable.0 

f.  Ultra  Vires  Acts.  — ■  When  the  act  complained  of  is  ultra  vires  in  the 
sense  of  being  in  connection  with  a  matter  wholly  beyond  the  scope  of  cor- 
porate powers,  a  city  cannot  be  held  liable  for  the  torts  of  its  officers,  agents, 
or  servants,7  the  liability,  if  any,  resting  upon  individuals  who  perform  such 


Master  and  Servant,  ante,  p.  3;  Officers  and 
Agents  of  Private  Corpora  tions. 

1.  Unlawful  and  Unauthorized  Acts  —  United 
States.  —  Hart  v.  Bridgeport,  13  Blatchf.  (U. 
S.)  289. 

Georgia.  —  Moss  v.  Augusta,  93  Ga.  797. 

Illinois.  —  Odell  v.  Schroeder,  58  111.  353. 

Iowa.  —  Ball  v.  Woodbine,  61  Iowa  83,  47 
Am.  Rep.  S05. 

Louisiana.  —  Lisso  v.  Red  River,  29  La.  Ann. 
590. 

Maine.  —  Mitchell  v.  Rockland,  41  Me.  363, 
66  Am.  Dec.  252,  52  Me.  118;  Goddard  v. 
Harpswell,  84  Me.  499,  30  Am.  St.  Rep.  373. 

Maryland.  —  Cumberland  v.  Willison,  50 
Mil.  13-8,  33  Am.  Rep.  304. 

Massachusetts.  —  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  31  Am.  Dec.  157. 

Michigan.  — ■  Fuller  v.  Grand  Rapids,  105 
Mich.  529. 

Mississippi .  — Sherman  v.  Grenada,  51  Miss. 
186. 

Missouri.  —  Brown  v.  Cape  Girardeau,  90 
Mo.  377,  59  Am.  Rep.  28;  Hunt  v.  Boonville, 
65  Mo.  620,  27  Am.  Rep.  299. 

New  Hampshire.  —  Wakefield  v.  Newport, 
60  N.  H.  374- 

Pennsylvania.  —  Elliott  v.  Philadelphia,  75 
Pa.  St.  347,  15  Am.  Rep.  591. 

Canada.  —  Montreal  v.  Mulcair,  28  Can.  Sup. 
Ct.  458. 

But  compare  Ysleta  v.  Babbitt,  8  Tex.  Civ. 
App.  432,  in  which  it  is  held  that  a  city  is  lia- 
ble for  the  wilful  and  malicious  acts  of  its 
agents,  done  in  the  course  of  their  employ- 
ment, whether  it  ratifies  such  acts  or  not. 

A  City  Is  Not  Liable  for  the  loss  of  a  vessel  by 
fire  while  in  the  exclusive  possession  of  its 
health  officers,  obtained  by  their  unauthorized 
acts.  Mitchell  v.  Rockland,  41  Me.  363,  66 
Am.  Dec.  252. 

Acts  Not  Done  in  Good  Faith.  —  To  the  effect 
that,  in  order  to  render  the  city  liable  for  an 
act  done  in  pursuance  of  a  general  authority 
to  act  for  it,  il  is  essential  that  the  act  should 
have  been  done  in  good  faith,  see  Horton  v. 
Newell,  17  R.  I.  571. 


2.  Malicious  Acts. —  Kansas  City  v.  Lemen, 
(C.  C.  A.)  57  Fed.  Rep.  905. 

But  where  the  mayor  and  council  of  a  city, 
with  malicious  intent  to  prevent  a  nonresi- 
dent merchant  from  competing  with  resident 
merchants,  passed  a  resolution  declaring  such 
nonresident,  by  name,  to  be  within  an  invalid 
municipal  ordinance,  under  which  the  latter's 
properly  was  seized  for  a  tax  levied,  it  was 
held  that  a  right  of  action  existed  against  the 
city  for  tort.    Gould  v.  Atlanta,  60  Ga.  164. 

3.  Hunt  v.  Boonville,  65  Mo.  620,  27  Am. 
Rep.  299. 

4.  Acts  Necessarily  Done  in  Performance  cf 
Duty.  —  Danbury,  etc.,  R.  Co.  v.  Norwalk,  37 
Conn.  109. 

5.  Unauthorized  Acts  Done  Colore  Officii. —  Horn 

v.  Baltimore,  30  Md.  218;  Thayer  v.  Boston, 
19  Pick.  (Mass.)  511,  31  Am.  Dec.  157;  Don- 
nelly v.  Tripp,  12  R.  I.  97. 

6.  Authorized  Acts  Done  Colore  Officii.  —  Noble 
Tp.  v.  Aasen,  8  N.  Dak.  77. 

7.  Ultra  Vires  Acts—  United  States.  —  Hart 
v.  Bridgeport,  13  Blatchf.  (U.  S.)  289. 

California.  —  Herzow.  San  Francisco,  33  Cal. 
134- 

Colorado.  —  Idaho  Springs  v.  Filteau,  jo 
Colo.  105. 

Georgia.  —  Loyd  v.  Columbus,  go  Ga.  20. 
Illinois.  —  Chicago  v.  Turner,  80  111.  419. 
Indiana.  —  Leeds  v.    Richmond,    102  Ind. 

372. 

Louisiana.  —  Hoggard  v.  Monroe,  51  La. 
Ann.  683. 

Maine.  —  Brunswick  Gas  Light  Co.  v.  Bruns- 
wick, 92  Me.  493. 

Mary/and.  —  Horn  v.  Baltimore,  30  Md.  218. 

Massachusetts. — Cavanagh  v.  Boston,  139 
Mass.  426,  52  Am.  Rep.  716;  Spring  z.  Hyde 
Park,  137  Mass.  554,  50  Am.  Rep.  334;  Lemon 
v.  Newion,  134  Mass.  476;  Cushing  v.  Bed- 
ford, 125  Mass.  526. 

Minnesota.  —  Boye  v.  Albert  Lea,  74  Minn. 
230. 

Missouri.  —  Mitchell  v.  Clinton,  99  Mo.  153; 
Rowland  v.  Gallatin,  75  Mo.  134,  42  Am.  Rep. 
395- 
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acts.1  In  many  cases,  also,  the  municipality  has  been  held  not  liable  when 
the  act  was  ultra  vires  merely  as  to  the  powers  conferred  on  the  particular  offi- 
cer, agent,  or  servant,2  but  in  other  instances  acts  ultra  vires  only  in  the  latter 
sense  have  been  held  to  render  the  city  liable.3 

g.  Liability  by  Ratification.  —  In  many  cases  reference  is  made  to  the 
liability  of  a  municipal  corporation  for  the  torts  of  its  officers,  agents,  or  serv- 
ants, by  a  ratification  of  their  acts.4  But  where  the  city  authorities  have  no 
power  to  authorize  an  act  to  be  done,  it  being  ultra  vires,  neither  have  they 
the  power  to  adopt  it  after  its  commission.5  And  where  the  act  is  of  such  a 
nature  as  that  the  city  would  not  be  liable  for  it  though  expressly  authorized, 
as  for  acts  of  police  officers  or  acts  in  connection  with  some  public  govern- 
mental function,  then  neither  will  liability  arise  by  ratification.6 

The  Theory  upon  which  a  municipal  corporation  may  render  itself  liable  by 
ratification  for  tortious  acts  of  its  alleged  officers  or  agents  does  not  seem  to 
be  dearly  settled.  Most  of  the  cases,  in  fact,  state  the  rule  in  negative  terms, 
as  that  there  can  be  no  liability  in  the  absence  of  authority  in  advance  or 
ratification  subsequently.  It  has  been  held,  indeed,  that  a  municipal  corpora- 
tion cannot  legally  ratify  the  negligent,  careless,  or  tortious  acts  of  its  offi- 
cers, knowing  them  to  be  such,  so  as  to  make  the  city  liable  therefor,  any 
more  than  acts  of  such  nature  could,  in  advance,  be  authorized,7  and  surely 
there  can  be  no  binding  ratification  in  ignorance  of  the  tort.8 

13.  Acts  of  State  or  Public  Officers  or  Agents  —  a.  In  General.  —  It  may  be 
laid  down  as  a  general  rule  that  a  municipal  corporation  is  never  liable  for  the 
torts  of  officers  or  agents  who  represent  the  state  in  the  administration  of  its 
general  governmental  powers,  and  not  the  municipality  in  its  local  powers  or 


New  York.  —  Smith  v.  Rochester,  76  N.  Y. 
506. 

North  Carolina.  —  Love  v.  Raleigh,  it6  N. 
Car.  296. 

Rhode  Island.  —  Donnelly  v.  Tripp,  12  R. 
I-  97- 

Utah. — Royce  v.  Salt  Lak?  Citv,  15  Utah  4.01. 

Act  of  Common  Council  under  Ordinance  Direct- 
ing. —  An  act  of  the  common  council  of  a  city 
clearly  ultra  vires  will  not  render  the  munici- 
pality liable,  although  an  ordinance,  under  the 
authority  of  which  the  wrongful  act  was 
alleged  to  have  been  done,  had  specifically 
directed  the  particular  act  complained  of. 
H.uiey  v.  Rochester,  35  Barb.  (N.  Y.)  178. 

1.  Personal  Liability  of  Wrongdoer.  —  Brigham 
v.  Edmands,  7  Gray  (Mass.)  359;  Eastman  v. 
Meredith,  36  N.  H.  284,  72  Am.  Dec.  302; 
Edgerly  v.  Concord,  59  N.  H.  78;  Howell  1. 
Buffalo,  15  N.  Y.  522;  Robinson  v.  Rohr,  73 
Wis.  436,  9  Am.  St.  Rep.  810.  See  also  the 
title  Public  Officers. 

2.  Acts  Ultra  Vires  as  to  Powers  of  Officers,  etc. 
—  Jewell  v.  New  Haven,  38  Conn.  386,  9  Am. 
Rep.  382;  Snow  v.  Brunswick,  71  Me.  580; 
McCarthy  v.  Boston,  135  Mass.  rg7;  Beatly  v. 
St.  Joseph,  57  Mo.  App.  251;  Smiih  v. 
Rochester,  76  N.  Y.  506;  Bailev  v.  New  York, 
3  Hill  (N.  Y.)  531,  38  Am.  Dec.  669;  Tilford  v. 
New  York,  1  N.  Y  App.  Div.  199;  School 
Dist.  v.  Fuess,  98  Pa.  St.  600,  42  Am.  Rep. 
627;  Pierce  v.  Tripp,  13  R.  I.  i8r;  Royce  v. 
Salt  Lake  City,  35  Utah  401.  See  also  supra. 
ihis  section,  Unlawful  and  Unauthorized 
Acts. 

3.  Boye  v.  Albert  Lea,  74  Minn.  230;  Stanley 
v.  Davenport,  54  Iowa  463,  37  Am.  Rep.  216; 
Clayton  v.  Henderson.  L  Ky.  1S98)  44  S.  VV. 


Rep.  667;  Allison  v.  Richmond,  51  Mo.  App. 
133- 

Irregular  Exercise  of  Authority.  —  Where, 

though  certain  excavating  should  have  been 
done  by  contract,  it  was  being  performed  by 
the  direct  employment  of  day  labor,  the  city 
may,  nevertheless,  be  liable  for  inj  uries  caused 
by  the  negligence  of  one  engaged  in  the  work. 
Collens worth  z.  New  Whatcom,  16  Wash.  224. 

4.  Ratification. —  Doyon  v.  St.  Joseph,  17  L. 
C.  Jur.  193  (Civ.  Code  356,  ro54);  Montreal 
v.  Doolan.  iS  L.  C.  Jur.  124,  13  L.  C  Jur.  71. 
Rev.  1871  (Civ.  Code  356,  1054);  Wilde  v. 
New  Orleans,  12  La.  Ann.  15;  M'Gary  v,  La- 
fayette, 12  Rob.  (La.)  668;  Thayer  v.  Boston, 
19  Pick.  (Mass  )  511,  31  Am.  Dec.  157;  Sher- 
man v.  Grenada,  51  Miss.  rS6;  Oklahoma  City 
v.  Hill,  6  Okla.  114:  Horton  v.  Newell,  17  R. 
I.  571;  Commercial  Electric  Light,  etc.,  Co.  v. 
Tacoma,  20  Wash.  288,  72  Am.  St.  Rep.  T03. 
See  also  the  title  Master  and  Servant,  ante, 

P-  3-  rf- 

Ratification  a  Question  for  Jury.  —  Commercial 
Electric  Light,  etc.,  Co.  v.  Tacoma,  20  Wash. 
288,  72  Am.  St.  Rep.  103. 

The  Employment  of  Counsel  bv  the  city  au- 
thorises to  defend  an  action  brought  against 
its  police  officers  for  assault  and  battery  is 
not  a  ratification  of  the  officer's  acts.  Buttrick 
v.  Lowell,  1  Allen  (Mass.)  172.  79  Am.  Dec.  721. 

5.  Ultra  Vires  Acts  Not  Susceptible  of  Ratifica- 
tion.—  Horn  vf  Baltimore,  30  Md.  218. 

6.  Peters  v.  Lindsborg,  40  Kan.  654;  Calwell 
v.  Boone,  51  Iowa  687,  33  Am.  Rep.  154. 

7.  Theory  of  Ratification.  —  Mitchell  v.  Rock- 
land, 52  Me.  11S;  Cumberland,  etc.,  Canal 
Corp.  v.  Portland,  62  Me.  504. 

8.  Everson  v.  Syracuse,  100  N,  Y.  577. 
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functions,1  as  where  the  alleged  misfeasance  is  in  respect  of  a  duty  specifically 
imposed  by  statute  on  a  municipal  officer,2  or  where  the  officer  is  one  over 
whom  the  city  has  no  control,  whose  rights  and  duties  are  derived  from  the 
sovereign  power,3  and  the  rule  is  the  same  where  a  municipal  corporation 
elects  or  appoints  an  officer  in  obedience  to  an  act  of  the  legislature,  to  per- 
form a  public  service  in  which  the  municipality  has  no  particular  interest,  am 
from  which  it  derives  no  special  benefit  or  advantage  in  its  corporate  capacity, 
but  which  it  is  merely  bound  to  see  performed  in  pursuance  of  a  duty  imposed 
by  law  for  the  general  welfare  of  the  inhabitants-or  the  community,4  though 
the  officer  or  servant  has  in  charge,  and  the  negligence  is  in  the  use  of,  cor- 
porate property.5 

b.  Officers  Appointed  by  City  Authorities  or  Elected  Therein. 
—  The  fact  that  the  officer  in  question  is  appointed  by  the  municipal  authori- 
ties or  elected  by  the  electors  thereof,  and  is  paid  by  the  city,  is  not  conclusive 
of  the  capacity  in  which  he  acts  with  reference  to  the  liability  of  the  city  for 
his  torts.  The  city  may  yet  be  exonerated  if  in  the  particular  act  in  ques- 
tion the  officer  or  agent  acted  as  the  representative  of  the  state  and  its 
sovereignty,  rather  than  as  the  agent  or  representative  of  the  municipality.0 


1.  Officers  Acting  under  Authority  of  State  — 

Alabama.  —  Ready  v.  Tuskaloosa,  6  Ala.  327. 

Illinois.  —  Kinnare  v.  Chicago,  171  111.  332. 

Indiana.  —  Lafayette  v.  Timberlake,  88  Ind. 
330;  Vaughtman  v.  Waterloo,  14  Ind.  App. 
649. 

Miine.  —  Bryant  v.  Westbrook,  86  Me.  450. 

Massachusetts. — 'Jensen  v.  Wallham,  166 
Miss.  344;  Prince  v.  Lynn,  149  Mass.  193; 
Tindley  v.  Salem,  137  Mass.  171,  50  Am.  Rep. 
289;  Hafford  v.  New  Bedford,  16  Gray  (Mass.) 
297;  Fisher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  196;  Wilcott  v.  Svvampscott,  1  Allen 
(Miss  )  ior;  Barney  v.  Lowell,  98  Mass.  570; 
Baltrick  v.  Lowell,  1  Allen  (Mass.)  172,  79 
Atn  Dec,  721;  New  Bedford  v.  Taunton,  9 
Allen  (Mass.)  207;  Rossire  v.  Boston,  4  Allen 
(Miss) '57;  Alger  v.  Easton,  119  Mass.  77; 
Dunbar  v.  Boston,  112  Mass.  75;  Cushing  v. 
Bedford,  125  Mass.  526;  Manners  v.  Haver- 
hill, 135  Mass.  165;  Mahoney  v.  Boston,  171 
Mass.  427. 

Minnesota.  —  Bryant  v.  St.  Paul,  33  Minn. 
289,  53  Am.  Rep.  31. 

New  York.  —  Ham  v.  New  York,  37  N.  Y. 
Super.  Ct.  458;  Smith  v.  Rochester,  76  N.  Y. 
506. 

Texas.  —  Bates  v.  Houston,  14  Tex.  Civ. 
App.  287. 

Vermont.  — Bates  v.  Rutland,  62  Vt.  178,  22 
Am.  St.  Rep.  95. 

West  Virginia.  —  Thomas  v.  Grafton,  34  VV. 
Va.  282,  26  Am.  St.  Rep.  924. 

2.  Duties  Imposed  by  Statute  on  Municipal  Officer. 
—  Sievers  v.  San  Francisco,  115  Cal.  648,  56 
Am.  St.  Rep.  153;  Ham  v.  New  York,  37  N. 
Y.  Super.  Ct.  458;  Martin  v.  Brooklyn,  1  Hill 
(N.  Y.)  545- 

Commissioners  of  Public  Charities  and  Correc- 
tions.—  It  has  been  held  that  the  duties  im- 
posed upon  the  commissioners  of  public  chari- 
ties and  corrections  in  and  for  the  city  and 
county  of  New  York  are  public  in  their  char- 
acter, and  from  their  performance  no  especial 
corporate  benefit  is  derived.  Such  officers, 
therefore,  are  not,  nor  are  the  subordinates  ap- 
pointed by  them,  agents  or  servants  of  the 
municipality,  for  whose  negligent  acts  it  is 
liable.    Maxmilian  v.  New  York,  62  N.  Y.  160, 


20  Am.  Rep.  468.  So  also  a  libel  against  a 
steamboat  owned  by  the  city,  but  in  the  exclu- 
sive use  and  control  of  said  commissioners  at 
the  time  of  a  collision  due  to  the  negligence  of 
the  pilot  navigating  the  boat,  must  be  dis- 
missed without  costs.  Haight  v.  New  York. 
24  Fed.  Rep.  93;  New  York,  etc.,  Saw-Mill, 
etc.,  Co.  v.  Brooklyn.  71  N.  Y.  580. 

Nature  of  Powers  Exercised —  How  Determined. 
—  Whether  the  officer  of  a  municipal  corpora- 
lion  in  a  given  case  exercises  public  or  private 
powers  is  to  be  determined  from  the  nature  of 
the  object  for  which  the  powers  were  gi anted. 
If  conferred  for  the  private  pecuniary  interest 
of  the  corporation  the  officer  exercises  private 
powers.  If,  on  the  other  hand,  the  powers 
conferred  are  for  public  objects,  the  power  ex- 
ercised is  a  public  power.  Small  v.  Danville, 
51  Me.  359. 

3.  Officer  Not  Subject  to  Municipal  Control.  — 
Backer  v.  West  Chicago  Park  Com'rs,  66  111. 
App.  507;  Lafayette  v.  Timberlake,  88  Ind. 
330;  Vaughtman  v.  Waterloo,  14  Ind.  (App. 
649;  Anne  Arundel  County  v:  Duckett,  20  Md. 
468,  83  Am.  Dec  557;  McCann  v.  Wallham, 
163  Mass.  344;  Jensen  v.  Wallham,  166  Mass. 
344;  O'Brien  v.  New  York,  (N.  Y.  Cir.  Ct.)  15 
N.  Y.  Supp.  520;  Gotlsherger  v.  New  York, 
(N.  Y.  Super.  Ct.  Gen.  T.)  9  Misc.  (N.  Y.)  349; 
Ham  v.  New  York.  70  N.  Y.  459,  reversing  37 
N.  Y.  Super.  Ct.  458;  Reynolds  v.  Board  of 
Education,  33  N.  Y.  App.  Div.  88;  Bamber  v. 
Rochester,  (Supm.  Ct.  Gen.  T.)  63  How.  Pr. 
(N.  Y.)  103.  26  Hun  (N.  Y.)  587;  Caspary  v. 
Portland,  19  Oregon  496,  20  Am.  St.  Rep.  842. 

4.  Officer  Appointed  by  Corporation  under  State 
Law.  —  Hafford  v.  New  Bedford,  16  Gray 
(Mass.)  297;  Prince  7>.  Lynn,  149  Mar-s.  193; 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19,  2  Am. 
Rep.  368. 

5.  Maxmilian  v:  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468. 

6.  Officers  Appointed  by  Municipality.  —  Mead 
v.  New  Haven,  40  Conn.  72,  16  Am.  Rep.  14; 
Laurel  v.  Blue,  I  Ind.  App.  128;  Stewart  v. 
New  Orleans,  9  La.  Ann.  461,  61  Am.  Dec. 
218;  Sutton  v.  Board  of  Police,  41  Miss.  256; 
Danaher  v.  Brooklvn,  51  Hun  (N.  Y)  563; 
Maxmilian  v.  New  York,  62  N.  Y.  160,  20  Am. 
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c  Officers  Appointed  by  State. —On  the  other  hand,  a  municipal 
corporation  in  the  conduct  of  a  private  municipal  enterprise  may  be  liable 
for  the  negligence  of  officials  appointed  by  the  state  in  the  act  conferring  the 
franchise  for  the  purpose  of  carrying  on  the  operations  incident  thereto,  the 
acceptance  of  the  charter  by  the  municipal  corporation  being  regarded  as  an 
adoption  of  the  officers  so  appointed  as  its  agents.1  Nor  does  the  fact  of 
appointment  by  and  compensation  from  the  sovereign  power  show  that  the 
persons  in  question  are  not  municipal  officers  or  agents,  and  the  city  may 
still  be  liable  for  their  acts.3 

d.  POLICE.  —  Although  appointed  by  municipal  authorities  or  elected  by 
the  electors  thereof,  police  officers  and  members  of  the  force  are  generally 
regarded  as  public  or  state  officers,  for  whose  malfeasance,  misfeasance,  or 
nonfeasance  in  office  the  city  is  not  responsible.3  The  rule  is  not  changed 
by  the  fact  that  the  injuries  complained  of  were  received  in  a  wrongful 
attempt  by  city  police  officers  to  enforce  a  municipal  ordinance,4  nor  can  the 
alleged  negligence  of  a  municipal  officer  in  appointing  to  the  police  force  one 
who  was  negligent,  inefficient,  and  incompetent  be  imputed  to  the  city  so  as 
to  render  it  liable  for  the  wrongful  acts  and  misconduct  of  the  latter.5  But 
the  principle  that  a  municipal  corporation  is  not  liable  for  the  acts  of  one  of 
its  policemen  does  not  apply  where  the  act  done  is  outside  of  his  public  duties 


Rep.  46S;  New  York,  etc.,  Saw-Mill,  etc.,  Co. 
v.  Brooklyn,  71  N.  Y.  580;  Alvord  v.  Rich- 
mond, 4  Ohio  Dec.  177,  3  Ohio  N.  P.  136; 
Kelley  v.  Cook,  21  R.  I.  29;  Thomas  v.  Graf- 
ton, 34  W.  Va.  282;  26  Am.  St.  Rep.  924. 

Statutory  Liability  —  Qualification  of  Officer.  — 
Though  a  city  is  mide  liable  by  statute  for  the 
acts  of  a  particular  officer  required  to  give 
bond  before  he  is  qualified  to  act,  there  is  no 
liability  on  the  part  of  the  city  for  the  act  of 
such  otficial  before  giving  the  bond  as  re- 
quired. Rounds  v.  Bangor,  46  Me.  541,  74 
Am.  Dec.  469. 

1.  Officers  Appointed  by  State.  —  Bailey  v. 
New  York.  3  Hill  (N.  Y.)  531,  38  Am.  Dec. 
669;  Piatt  v.  Waterbury,  72  Conn.  531,  77  Am. 
St.  Rep.  335. 

2.  Compensation  by  State.  —  Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  540. 

3.  Police  Officers  —  Canada.  —  Wishart  v. 
Brandon,  4  Manitoba  453. 

United  States. —  Gianfortone  v.  New  Orleans, 
61  Fed.  Rep.  64. 

Alabama.  —  Dargan  v.  Mobile,  31  Ala.  469, 
70  Am.  Dec.  505;  Campbell  v.  Montgomery, 
53  Ala.  527,  25  Am.  Rep.  656. 

Georgia.  —  Attaway  v.  Cartersville,  68  Ga. 
740;  McElroy  v.  Albany,  65  Ga.  387,  38  Am. 
Rep.  791;  Cook  v.  Macon,  54  Ga.  468. 

Illinois.  — Craig  v.  Charleston,  180  111.  154; 
Culver  v.  Strealor,  34  III.  App.  77. 

Indiana. — Vaughtman  v.  Waterloo,  14  Ini. 
App.  649. 

Iowa. — Calwell  v.  Boone,  51  Iowa  687,  33 
Am.  Rep.  154. 

Kansas.  —  Peters  v.  Lindsborg,  40  Kan.  654.. 

Kentucky.  —  Taylor  v.  Owensboro,  98  Ky. 
271,  56  Am.  St.  Rep.  361;  Pollock,  v.  Louis- 
ville, 13  Bush  (Ky.)  221,  26  Am.  Rep.  260. 

Louisiana.  — Stewart  v.  New  Orleans,  9  La. 
Ann.  461,  61  Am.  Dec.  218;  Howe  v.  New 
Orleans.  12  La.  Ann.  481. 

Massachusetts.  —  Buttrick  v.  Lowell,  1  Allen 
(Mass.)  172,  79  Am.  Dec.  721. 

Minnesota. — Gullikson  v.  McDonald,  62 
Minn.  278. 


Missouri.  —  Worley  v.  Columbia,  88  Mo.  106. 
New  York.  —  Woodhull  v.  New  York,  150 
N.  Y.  450;  Woodhull  v.  New  York,  76  Hun  (X. 

Y.)  390. 

North  Carolina.  —  Coley  v  Statesville,  121 
N.  Car.  301. 

Pennsylvania.  —  Elliott  v.  Philadelphia,  7 
Phila.  (Pa.)  128. 

Rhode  Island.  —  Kelley  v.  Cook,  2r  R.  I.  29. 

Texas.  —  Givens  v.  Paris,  5  Tex.  Civ.  App. 
705;  Corsicana  v.  White,  57  Tex.  382;  Rusher 
v.  Dallas,  83  Tex.  151;  Whitfield  v.  Paris,  84 
Tex.  431,  31  Am.  St.  Rep.  69. 

Utah.  —  Royce  v.  Salt  Lake  City,  15  Utah 
401. 

Virginia.  —  Harman  v.  Lynchburg,  33  Gratt. 

(Va.)  37. 

Wisconsin.  —  Little  v.  Madison,  49  Wis.  605, 
35  Am.  Rep.  793. 

Rule  under  Special  Statute.  —  It  has  been  held 
that  the  police  force  of  the  city  of  St.  Louis 
constitutes  a  department  of  the  city  govern- 
ment, and  that  a  policeman  of  the  city  is  an 
officer  and  agent  of  the  city.  Carringion  v. 
Sr.  Louis,  89  Mo.  208.  58  Am.  Rep.  108.  In 
this  state,  however,  it  was  expressly  provided 
hy  statute  that  the  members  of  the  St.  Louis 
police  force  should  be  deemed  municipal  as 
well  as  state  officers. 

City  Not  Liable  to  Police  Officers  Injured  in  Dis 
charge  of  Duty.  —  Spalding  v.  Jefferson,  27  La. 
Ann.  159. 

Reimbursement.  —  Nor  can  a  city  lawfully 
undertake  to  reimburse  a  police  officer  for  any 
damages  recovered  against  him  in  attempt  to 
enforce  a  municipal  ordinance,  although  the 
ordinance  provided  that  the  funds  derived  by 
way  of  fines  for  its  violation  should  inure  to 
the  municipality.  V  aughiman  v.  Waterloo, 
14  Ind.  App.  649- 

4.  Buti  rick  v.  Lowell.  1  Alien  (Mass.)  172, 
79  Am.  Dec.  721. 

5.  Doty  v.  Port  Jervis,  (Supm.  Ct.  Spec.  T.) 
23  Misc.  (N.  Y.)  313;  Craig  v.  Charleston,  1S0 
111.  154.  And  see  Rusher  v.  Dallas.  83  Tex, 
151. 


1204 


Volume  XX. 


Municipal  torts. 


MUNICIPAL  CORPORA  TIONS,       As  Owners  of  Property. 


as  policeman,  the  performance  being  as  the  servant  or  agent  of  the  munici- 
pality in  the  furtherance  of  its  private  or  pecuniary  interests.1  So  also  it  has 
been  held  that  a  municipality  may  be  liable  for  assaults  committed  by  its  offi- 
cers and  servants,  such  as  policemen,  when  the  wrongful  acts  are  approved 
and  attempted  to  be  justified  by  the  corporation.8 

c.  Firemen,  Fire  Departments,  etc. — As  the  duty  to  extinguish 
fires  is  a  public  service,  a  municipal  corporation  is  not  liable  for  the  negli- 
gence of  its  firemen  or  the  inefficiency  of  its  fire  department,3  although  a 
special  municipal  tax  may  be  levied  for  the  support  of  such  department,'*  and 
the  fire  department  is  under  direct  municipal  control,  management,  and  opera- 
tion, and  its  members  are  paid  by  the  city.5  But  a  city  may  be  liable  for  the 
negligence  of  its  servants  and  employees  in  the  construction  of  cisterns  for 
fire  purposes,  where  engaged  in  the  attempted  performance  of  such  duty, 
through  its  own  private  agencies,  and  not  through  the  fire  department  or  its 
officers,  or  other  officers  of  the  city  whose  duty  it  was  to  perform  such  work.6 

14  Liability  of  Municipal  Corporations  as  Owners  of  Property.  —  A  municipal 
corporation  in  its  private  character  as  the  owner  of  lands,  houses,  or  other 
property,  is  to  be  regarded  in  the  same  light  as  a  private  corporation  or  ait 
individual,  and  held  liable  accordingly;  7  and  the  officers,  agents,  or  employees 
of  a  municipal  corporation  in  its  private  character  as  owner  of  lands,  houses, 
or  other  property  are  regarded  as  the  servants  or  agents  of  such  corporation, 


1.  Twist  v.  Rochester,  37  N.  Y.  App.  Div. 
307.  And  see  Johnson  City  v.  Wolfe,  103 
Tenn.  277. 

2.  Montreal  v.  Doolan,  18  L.  C.  Jur.  124. 

S.  Firemen —  United  States.  —  New  York  v. 
Workman,  67  Fed.  Rep.  347,  35  U.  S.  App.  201, 
reversing  63  Fed.  Rep.  298. 

California.  —  Howard  v.  San  Francisco,  51 
Cal.  52. 

Connecticut . — Jewett  v.  New  Haven,  38  Conn, 
368.  q  Am.  Rep.  382. 

Illinois.  —  Wilcox  v.  Chicago,  107  111.  334, 
47  Am.  Rep.  434. 

Indiana.  —  Robinson  v.  Evansville,  87  Ind. 
334,  44  Am.  Rep.  770. 

Maine.  —  Burrili  v.  Augusta,  78  Me.  118,  57 
Am.  Rep.  788. 

Massachusetts.  —  Petlingell  v.  Chelsea,  161 
Mass.  36S;  Fisher  v.  Boston,  104  Mass.  87,  6 
Am.  Rep.  196:  Dolloff  v.  Ayer,  162  Mass.  569; 
Harford  v.  New  Bedford,  16  Gray  (Mass.)  297. 

Minnesota. — Grube  v.  St.  Paul,  34  Minn. 
402. 

Mississippi.  —  Alexander  v.  Vicksburg,  68 
Miss.  564. 

Nebraska.  —  Gillespie  v.  Lincoln,  35  Neb.  34. 
Neiu  Jersey.  —  Wild  v.  Paterson,  47  N.  J.  L. 
406. 

New  York. — Smith  v.  Rochester,  76  N.  Y. 
506;  Thompson  v.  New  York,  52  N.  Y.  Super. 
Ct.  427;  Bailey  v.  New  York,"  3  Hill  (N.  Y.) 
531,  38  Am.  Dec.  669. 

■  Ohio.  —  Thomas  v.  Findlay,  3  Ohio  Cir.  Dec. 
435,  6  Ohio  Cir.  Ct.  241:  Frederick  v.  Colum- 
bus, 4  Ohio  Dec.  31,  3  Ohio  N.  P.  36. 

Pennsylvania.  —  Lilly  v.  Scranton,  2  Lack. 
Leg.  N.  (Pa.)  175;  Freeman  v.  Philadelphia, 
13  Phila.  (Pa.)  154,  36  Leg.  Int.  (Pa.)  148. 

Rhode  Island.  —  Dodge  v.  Granger,  17  R.  I. 
664.  33  Am.  St.  Rep.  901. 

Texas.  —  Shanewerk  v.  Ft.  Worth,  it  Tex. 
Civ.  App.  271. 

Vermont.  —  Welsh  v.  Rutland,  56  Vt.  228,  48 
Am.  Rep.  762. 


Washington.  —  Lavvson  v.  Seattle,  6  Wash. 
184. 

Wisconsin.  —  Hayes  v.  Oshkosh,  33  Wis.  314, 
14  Am.  Rep.  760. 

4.  Irvine  v.  Chattanooga,  101  Tenn.  291. 

5.  Alexander  v.  Vicksburg,  68  Miss.  564. 

6.  Mulcaitns  v.  Janesville,  67  Wis.  24. 

7.  Liability  of  Municipality  as  Property  Owner 
—  Illinois.  —  Pekin  v.  McMahon,  154  111.  141, 
45  Am.  St.  Rep.  114-  Chicago  v.  Dermody,  61 
111.  431- 

Louisiana.  —  See  Weymouth  v.  New  Orleans, 
40  La.  Ann.  344. 

Massachusetts.  —  Worden  v.  New  Bedford, 
131  Mass.  23,  41  Am.  Rep.  185. 

Missouri.  —  Carrington  v.  St.  Louis,  89  Mo. 
209,  58  Am.  Rep.  108;  Whitfield  v.  Carrollton, 
50  Mo.  App.  98. 

New  York.  —  Bailey  v.  New  York,  3  Hill 
(N.  Y.)  531,  38  Am.  Dec.  669;  Vincent  v. 
Brooklyn,  31  Hun  (N.  Y.)  122. 

Pennsylvania.  —  Briegle  v.  Philadelphia,  135 
Pa.  St.  451,  20  Am.  St.  Rep.  885;  Kies  v.  Erie, 
169  Pa.  St.  598;  Allentown  v.  Kramer,  73  Pa. 
St.  406.  , 

Vermont.  —  Wilkins  v.  Rutland,  61  Vt.  336, 
25  Am.  &  Eng.  Corp.  Cas.  49. 

Wisconsin,  —  Mulcairns  v.  Tanesville,  67 
Wis.  24. 

Mere  Legal  Title  to  Premises.  —  But  although 
a  municipal  corporation  may  hold  the  legal 
title  to  premises,  yet  if  it  has  not  the  ordinary 
rights  of  enjoyment  or  control,  nor  even  the 
right  to  make  repairs,  it  is  not  liable  for  its 
defective  condition.  El  Paso  v.  Causey,  1  111. 
App.  531;  Terry  v.  New  York,  8  Bosw.  (N.  Y.) 
504.  And  see  Palmer  v.  St.  Albans,  60  Vl. 
427,  6  Am.  St.  Rep.  125. 

Occupation  of  Lands  under  License.  —  Where  a 
city  receives  a  license  to  occupy  lands  for 
p^.rk  purposes  for  the  use  of  the  public,  it  is 
not  liable  for  injuries  due  to  the  negligence  of 
its  officers  and  employees  while  engaged  in 
the  improvement  of  the  park  for  the  benefit  of 
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which  is  liable  for  their  malfeasance  while  acting  within  the  sphere  of  their 
employment.1  A  municipal  corporation,  however,  is  not  a  general  warrantor 
of  the  safe  condition  of  its  public  works.  Where  it  is  sought  to  hold  it  liable 
for  an  injury  caused  by  an  alleged  defect,  it  must  affirmatively  appear  that 
the  municipality  has  been  guilty  of  negligence.3  But  it  has  been  held  that 
a  city  is  not  liable  for  the  negligence  of  a  servant  in  operating  a  passenger 
elevator  in  its  city  hall,  on  the  ground  that  the  duty  of  providing  and  main- 
taining a  city  hall  was  a  public  and  governmental  function.3  Nor  is  a  city 
liable  for  an  injury  sustained  by  a  person  on  the  public  common  by  being 
struck  by  a  sled  on  one  of  the  paths  on  which  coasting  was  permitted  by  the 
city,  the  city  holding  the  common  for  the  public  benefit,  recreation,  and 
pleasure,  and  not  for  its  own  emolument  or  as  a  source  of  revenue.* 

15.  Liability  for  Mere  Nonfeasance. — An  action  will  not  lie  against  a 
municipal  corporation  for  mere  nonfeasance,  unless  there  has  been  a  breach 
of  some  positive  duty  imposed  by  law  upon  the  city.5  Nor  is  a  municipality 
liable  for  the  mere  failure  to  prevent  an  act  or  condition  which  in  the  exer- 
cise of  its  police  power  or  governmental  functions  it  might  have  prevented,6 
nor  for  the  licensing  or  permitting  of  that  which  is  not  in  its  nature  a  public 
nuisance.7  A  mere  legislative  permission  to  perform  an  act  does  not  create 
an  obligation  for  its  performance  so  as  to  render  the  corporation  liable  in 
damages  for  nonperformance.8 

16.  Liability  for  Damage  Done  by  Mobs  —  a.  In  General.  —  At  common 
law  a  municipal  corporation  was  not  liable  for  damage  done  by  mobs  within 
its  limits  either  to  persons  or  property.9  Nor  does  a  charter  provision  to  the 
effect  that  it  shall  be  the  duty  of  a  city  to  preserve  the  peace  and  to  prevent 
disturbances  and  disorderly  assemblages   impose  such  liability.10     But  a 


the  public.  Russell  v.  Tacoma,  8  Wash.  156, 
40  Am.  St.  R;p.  895. 

1.  Small  v.  Danville,  51  Me.  359;  Worden  v. 
New  Bedford,  131  Mass.  23,  41  Am.  Rep.  185; 
Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  485;  Mahon  v.  New  York,  (C.  PI.  Gen. 
T.)  10  Miic.  (N.  Y.)  664. 

2.  Municipality  Not  Guarantor  of  Safety  of  Pub- 
lic Work3.  —  Dubois  v.  Kingston,  102  N.  Y. 
219,  55  Am.  Rep.  804;  Flori  v.  St.  Louis,  69 
Mo.  341,  33  Am.  Rep.  504. 

Purity  of  Water  in  Public  Well.  —  A  munici- 
pal corporation  having  a  public  well  under  its 
control  is  not  an  insurer  as  to  the  quality  ot 
the  water  contained  therein,  and  its  liability 
for  unvvholesomeness  of  the  water  depends 
upon  its  negligence.  Danaher  v.  Brooklyn, 
119  N.  Y.  241. 

3.  Gullikson  v.  McDonald,  62  Minn.  278. 
And  see  Cunningham  v.  St.  Louis,  96  Mo.  53. 

4.  Steele  v.  Boston,  128  Mass.  583.  And  see 
Larrabee  v.  Peabody,  128  Mass  561,  cited  in 
35  Am.  Rep.  159.  note. 

6.  No  Liability  for  Mere  Nonfeasance.  —  Pictou 
v.  Geldert,  (1893)  A.  C.  524;  Sydney  v.  Bourke, 
(1895)  A.  C.  433;  Montreal  v.  Mulcair,  28  Can. 
Sup.  Ct.  458. 

A  municipal  corporation  is  not  liable  for  a 
failure  10  preserve  the  peace  and  protect  per- 
sons and  property,  or  in  the  exercise  of  the 
governmental  powers  delegated  by  the  state. 
Western  College  of  Homeopathic  Medicine  v. 
Cleveland, 12  Ohio  St.  375. 

6.  Failure  to  Prevent  injurious  Acts  or  Con- 
ditions.—  New  Orleans  v.  Abbagnato,  62  Fed. 
Rep.  240,  23  U.  S.  App.  533;  Campbell  v. 
Montgomery,  53  Ala.  527,  25  Am.  Rep.  656; 


Kistner  v.  Indianapolis,  100  Ind.  210:  James 
v.  Harrodsburg,  S5  Ky.  191,  7  Am.  St.  Rep. 
589,  16  Am.  &  Eng.  Corp.  Cas.  4S2;  Kiley  v. 
Kansas  City,  87  Mo.  113,  56  Am.  Rep.  443; 
Cain  v.  Syracuse,  95  N".  Y.  S3;  Robinson  v. 
Greenville,  42  Ohio  St.  625,  51  Am.  Ren.  857; 
Wallace  v.  Norman,  9  Okla.  339;  Schultz  v. 
Milwaukee,  49  Wis.  254,  35  Am.  Rep.  779; 
Hubbell  v.  Yiroqua,  67  Wis.  343,  5S  Am.  Rep. 
866.  But  compare  Grogan  v.  Broad  way- 
Foundry  Co.,  87  Mo.  321. 

7.  Cohen  v.  New  York,  43  Hun  (N.  Y.)  345; 
Hubbell  v.  Yiroqua,  67  Wis.  343,  58  Am.  Rep. 
866;  Little  v.  Madison,  49  Wis.  605,  35  Am. 
Rep.  793. 

8.  Goodrich  v.  Chicago,  20  III.  445;  Kelley 
v.  Milwaukee,  iS  Wis.  83. 

9.  Damage  by  Mobs  —  Liability  at  Common 
Law —  United  States.  —  Hart  v.  Bridgeport,  13 
Blatchf.  (U.  S.)  2S9;  Louisiana  v.  New  Orleans, 
109  U.  S.  2S5;  New  Orleans  v.  Abbagnato,  62 
Fed.  Rep.  240.  23  U.  S.  App.  533. 

Illinois.  — Chicago  League  Ball  Club  v.  Chi- 
cago, 77  111.  App.  124. 

Kentucky.  —  Prather  v.  Lexington,  13  B. 
Mon.  (Ky.)  559,  56  Am.  Dec.  585;  Ward  v. 
Louisville,  16  B.  Mon.  (Ky.)  1S4. 

Maryland.  —  Baltimore  v.  Poultney,  25  Md. 
107.  . 

Ohio.  —  Western  College  of  Homeopathic 
Medicine  v.  Cleveland,  12  Ohio  St.  375;  Robin- 
son v.  Greenville,  42  Ohio  St.  629.  51  Am.  Rep. 
857. 

Canada.  —  Drolet  v.  Montreal,  1  L.  C.  Rep. 

408. 

10.  Western  College  of  Homeopathic  Medi- 
cine v.  Cleveland,  12  Ohio  St.  375. 
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liability  of  this  nature  is  not  infrequently  created  by  express  statute  ; 1  in  some 
jurisdictions  irrespective  of  any  misconduct  or  negligence  on  the  part  of  the 
city  or  its  officers,8  in  others,  however,  depending  on  a  failure  to  exercise- 
reasonable  diligence  on  the  part  of  the  municipal  authorities  to  prevent  the 
damage.3  Statutes  of  this  nature  are  not  unconstitutional  as  taking  private 
property  for  public  uses  without  compensation,  or  as  amounting  to  a  depriva- 
tion of  property  without  due  process  of  law.'* 

Extinguishment  of  Liability.  —  After  such  liability  has  been  created  it  may  also 
be  extinguished  without  impairing  the  obligation  of  any  contract  or  vested 
right,  even  though  the  claim  for  damages  arising  in  such  manner  has  been 
converted  into  a  judgment.5 

b.  Notice  to  Municipal  Authorities.  —  Most  statutes  imposing  lia- 
bility on  cities  for  the  value  of  property  destroyed  by  a  mob  make  provision 
for  notice  by  the  owner  to  the  municipal  authorities  of  any  threatened  injuries 
from  such  source.0    If  a  property  owner  proceeding  under  such  statute  has 


1.  Statutory  Liability  for  Damage  by  Mobs  — 

United  States.  —  Duffy  v.  Baltimore,  Taney  (U. 
S.)  200;  Louisiana  v.  New  Orleans,  109  U.  S. 
285;  Gianfortone  v.  New  Orleans,  61  Fed.  Rep. 
64;  Pennsylvania  Co.  v.  Chicago,  81  Fed.  Rep. 

California.  —  Wing  Chung  ?/.  Los  Angeles, 
47  Cal.  531;  California  Bank  v.  Shaber,  55 
Cal.  322. 

Illinois.  —  Chicago  v.  Manhattan  Cement 
Co.,  178  111.  372,  6q  Am.  St.  Rep.  321;  Spring 
Valley  Coal  Co.  v.  Spring  Valley,  65  111.  App. 
571;  Chicago  League  Ball  Club  v.  Chicago,  77 
111.  App.  124. 

Kansas.  —  Adams  v.  Salina,  58  Kan.  246. 

Kentucky. — Jolly  v.  Hawesville,  89  Ky. 
279. 

Louisiana.  —  Fauvia  v.  New  Orleans,  20  La. 
Ann.  410;  Folsom  v.  New  Orleans,  28  La.  Ann. 
93°- 

Maryland.  —  Baltimore  v.  Poultney,  25  Md. 
107;  Hagerstown  v.  Sehner,  37  Md.  180. 

New  Hampshire.  —  Chadbourne  v.  New- 
castle, 48  N.  H.  196;  Palmer  v.  Concord,  48  N. 
H.  211,  97  Am.  Dec  605. 

JVeiv  York.  —  Luke  v.  Brooklyn,  43  Barb. 
(N.  Y.)  54. 

Pennsylvania.  —  Matter  of  Pennsylvania 
Hall,  5  Pa.  St.  204;  Allegheny  County  v.  Gib- 
son, go  Pa.  St.  397,  35  Am.  Rep.  670. 

Canada.  —  Carson  v.  Montreal,  9  L.  C.  Rep. 
403. 

Diligence  of  Property  Owner  to  Prevent  Damage. 
—  In  order  thai  there  .may  be  a  recovery 
against  the  city  for  the  value  of  property 
destroyed  by  a  mob,  it  is  essential  that  the 
owner  should  have  employed  due  diligence  to 
prevent  the  damage.  But  negligence  cannot 
be  imputed  to  such  owner  because  he  declined 
to  lake  human  life  to  save  his  property. 
Spring  Valley  Coal  Co.  v.  Spring  Valley,  65 
111.  App.  571. 

Participancy  of  Property  Owner  in  Riot.  —  The 
participancy  of  a  property  owner  in  a  riotous 
assemblage  will  defeat  his  right  of  recovery 
for  the  value  of  properi y  destroyed  thereby. 
Wing  Chung  v.  Los  Angeles,  47  Cal.  531. 

Employees  of  Owner. —  But  ihe  fact  that  the 
mob  is  constituted  chiefly  of  the  employees  of 
the  owner  of  the  property  destroyed  is  no  de- 
fense. Spring  Valley  Coal  Co.  v.  Spring 
Valley,  65  111.  App.  571. 


Accidental  Destruction  by  Fire,  communicated 
from  a  building  ignited  by  a  mob,  is  within  the 
act  giving  a  remedy.  Donoghue  v.  Phila- 
delphia County,  2  Pa,  St.  230. 

Personal  Injuries.  —  A  statute  making  mu- 
nicipal corporations  liable  for  the  value  of 
"  property  "  destroyed  by  mobs,  does  not  in- 
clude liability  for  personal  injuries  or  loss  of 
life.  Gianfortone  v.  New  Orleans,  61  Fed. 
Rep.  64. 

Maryland  Act  of  1835.  —  For  the  requisites  of 

a  city's  liability  under  this  act  see  Duffy  v. 
Baltimore,  Taney  (U.  S.)  200. 

Construction  of  Such  Statutes.  —  That  such 
statutes  are  both  remedial  and  penal  and 
should  be  liberally  construed,  see  Allegheny 
County  v.  Gibson,  go  Pa.  St.  397,  35  Am.  Rep. 
670. 

2.  Statutory  Liability  Independent  of  Negli- 
gence.—  Pennsylvania  Co.  v.  Chicago,  81  Fed. 
Rep.  317. 

Inability  to  Quell  Riot.  —  The  fact  that  the 
authorities  are  unable  to  quell  a  riot  does  not 
limit  the  liability  for  damages  done  thereby. 
Allegheny  County  v.  Gibson,  90  Pa.  St.  3g7,  35 
Am.  Rep.  670;  Chadbourne  v.  Newcastle,  48 
N.  H.  196;  Palmer  v.  Concord,  48  N.  H.  211, 
97  Am.  Dec.  605. 

3.  Statutory  Liability  Dependent  on  Negligence. 
—  Duffy  v.  Baltimore,  Taney  (U.  S.)  200. 

4.  Constitutionality  of  Statutes. —  Darlington 
v.  New  York,  31  N.  Y.  164,  88  Am.  Dec.  248. 

Unconstitutional  Provision.  —  But  a  statute 
providing  for  a  minimum  recovery  of  five  hun- 
dred dollars  by  one  assaulied  by  a  mob  is  un- 
constitutional. Caldwell  v.  Cuyahoga  County, 
8  Ohio  Cir.  Dec.  56. 

5.  Extinguishment  of  Liability.  —  Louisiana 
v.  New  Orleans,  109  U.  S  285. 

6.  Notice  of  Threatened  Injury.  —  Wing  Chung 
v.  Los  Angeles,  47  Cal.  531;  Spring  Valley 
Coal  Co.  v.  Spring  Valley,  65  111.  App.  571; 
Solomon  v.  Kingston,  24  Hun  (N.  Y.)  562; 
Newberry  v.  New  York,  1  Sweeny  (N.  Y.) 
369;  Schiellein  v.  Kings  County,  43  Barb. 
(N.  Y.)  490;  Salisbury  v.  Washington  County, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  41; 
Donoghue  v.  Philadelphia  County,  2  Pa.  St. 
230;  Allegheny  County  v.  Gibson,  90  Pa.  St. 
397,  35  Am.  Rep  670. 

Verbal  Notice  Sufficient.  —  Donoghue  v.  Phila- 
delphia County,  2  Pa.  St.  230. 
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failed  to  give  the  required  notice,  he  cannot,  as  a  rule,  recover.'  But  the 
want  of  such  notice  will  not  defeat  a  recovery  if  the  owner  himself  was  not 
aware  of  the  danger,*  or  if  sufficient  time  did  not  intervene  to  enable  him  to 
give  the  requisite  notice.3  And  it  has  been  held,  also,  that  notice  by  the 
owner  is  not  essential,  where  the  city  authorities  have,  in  fact,  such  knowl- 
edge from  other  sources.4 

c.  Size  and  Character  of  Mob.  —  An  act  making  a  municipal  corpora- 
tion liable  for  property  destroyed  by  a  mob  embraces,  as  a  rule,  every  form 
of  riotous  disturbance,  whether  the  assemblage  be  large  or  small.3 

d.  Property  Destroyed.  —  Property  carried  away  by  a  mob  is 
"destroyed  "  within  the  meaning  of  a  statute  creating  liability  for  property 
destroyed.6 

Property  Unlawfully  Used  — ■  Nuisances.  —  A  city  is  none  the  less  liable  for  dam- 
ages done  by  a  mob  because  the  property,  at  the  time  of  its  destruction,  was 
devoted  to  an  unlawful  purpose,  or  even  constituted  a  public  nuisance.7 


1.  Wing  Chung  v.  Los  Angeles,  47  Cal  531; 
Moody  v.  Niagara  Counly,  46  Barb.  (N.  Y.) 

2.  Property  Owner  Not  Aware  of  Danger.  — 

Allegheny  County  v.  Gibson,  90  Pa.  Si.  397, 
35  Am.  Rep.  670. 

3.  Insufficient  Time  to  Give  Notice.  —  Solomon 
v.  Kingston,  24  Hun  (N.  Y.)  562;  Moody  v. 
Niagara  County,  46  Barb.  (N.  Y.)  659;  Salis- 
bury v.  Washington  County,  (Supm.  Ct.  Spec. 
T.)  22  Misc.  (N.  Y.)  41:  Allegheny  County  v. 
Gibson,  90  Pa.  St.  397,  35  Am.  Rep.  670. 

4.  Knowledge  of  Municipality  from  Other 
Sources. — -Newberry  v.  New  York,  1  Sweeny 
(N.  Y.)  369;  Allegheny  County  v.  Gibson,  90 
Pa.  St.  397,  35  Am.  Rep.  670. 

If  the  Notice  Would  Have  Been  Unavailing,  it 
is  immaterial  that  it  was  not  given.  Schiellein 
v.  Kings  County,  43  B  ub.  (N.  Y.)  490. 

5.  Allegheny  County  v.  Gibson,  90  Pa.  St. 
397,  35  Am.  Rep.  670. 

Citizenship  of  Rioters.  —  Under  the  Arcw 
Hanipshire  statute  it  is  not  necessary  that  the 
rioters  should  have  been  citizens  of  the  defend- 
ant town.  Chadbourue  v.  Newcastle,  48  N. 
H.  196;  Palmer  v.  Concord,  48  N.  H.  211,  97 
Am.  Dec.  605. 

Original  Object  of  Assemblage.  —  In  an  action 
for  damages  caused  by  a  mob  breaking  into 
the  plaintiff's  store  at  the  time  of  a  fire  in  the 
building,  and  carrying  away  his  goods,  it  is 
no  defense  that  the  original  gathering  of  the 
mob  was  only  for  the  purpose  of  watching  the 
fire.  Solomon  v.  Kingston,  24  Hun  (N.  Y.) 
562. 

Assistance  of  State  Militia.  —  The  fact  that  the 
state  when  called  upon  for  assistance  sent  a 
portion  of  its  militia  to  the  scene  does  not 
absolve  the  municipality  from  its  statutory 
obligation  to  keep  the  peace,  nor  from  its  re- 
sponsibility for  a  neglect  of  that  duty.  Alle- 
gheny County  v.  Gibson,  90  Pa.  St.  397,  35 
Am.  Rep.  670. 

Assemblage  Held  Not  to  Constitute  Mob  or  Riot. 
—  But  where  an  old  unoccupied  building  is, 
in  the  daytime,  demolished  bv  a  number  of 
boys,  who  disperse  upon  sight  of  a  police  offi- 
cer, without  any  indication  of  an  intent  to  re- 
sist opposition,  a  city  will  not  be  liable  therefor 
under  the  statute.  Duryea  v.  New  York,  10 
Daly  (N.  Y.)  300. 

Nor  will  the  fact  that  a  crowd  of  thirty  or 


more  people  are  engaged  in  exploding  fire- 
xvorks  on  the  Fourth  of  July,  and  some  one  in 
ihe  crowd  throws  a  common  firecracker 
whereby  the  plaintiff  is  injured,  render  the 
city  liable.    Aron  ->.  Wausau,  98  Wis.  592. 

Organized  Body  of  Citizens  Acting  for  the  State. 
—  That  a  city  is  not  liable  for  property 
destroyed  by  such  an  assemblage,  see  Street 
v.  New  Orleans,  32  La  Ann.  577. 

6.  Property  Carried  Away  by  Mob.  —  Spring 
Valley  Coal  Co.  v.  Spring  Valley,  65  111.  App. 
571;  Solomon  v.  Kingston,  2q  Hun  (N.  Y.)  562. 

Property  in  Transitu.  —  The  fact  that  prop- 
erty is  in  transitu  at  the  time  of  its  destruction 
does  not  exempt  the  municipality  from  re- 
sponsibility. Allegheny  County  v  Gibson,  90 
Pa.  St.  397,  35  Am.  Rep.  670. 

Property  of  Nonresidents.  —  A  city  is  liable 
under  the  statute  for  damage  done  to  property 
within  its  corporate  limits,  whether  the  owner 
of  such  property  be  a  resident  or  nonresident. 
Allegheny  County  v.  Gibson,  90  Pa.  St.  397, 
35  Am.  Rep.  670. 

7.  Property  Used  for  Unlawful  Purposes.  — 
Moody  v.  Niagara  County,  46  Barb.  (N.  Y.) 
659;  Ely  v.  Niagara  County,  36  N.  Y.  297: 
Blodgett  v.  Syracuse,  36  Barb.  (N.  Y.)  526. 

Where  Private  Corporation  Exceeds  Powers.  ■ — 
It  is  not  a  defense  to  an  action  by  a  private 
corporation  to  recover  the  value  of  a  store  de- 
stroyed by  a  mob,  that  the  plaintiff  corporation 
exceeded  its  powers  in  owning  and  operating 
the  store.  Spring  Valley  Coal  Co.  v.  Spring 
Valley,  65  III.  App.  571. 

Mitigation  of  Damages. —  It  has  been  held, 
however,  that  a  municipal  corporation  mav 
show,  in  mitigation  of  damages,  that  the  plain- 
tiffs had  exposed  their  property  in  the  public 
market  in  violation  of  an  ordinance  of  the  city 
requiring  the  markets  to  be  closed  at  the  hour 
when  the  injury  was  done,  but  that  such  evi- 
dence could  not  be  received  as  a  complete  bar 
to  the  action.  Fortunich  New  Orleans,  14 
La.  Ann.  115. 

Illegal  or  Improper  Conduct  of  Owner.  —  Where 
the  act  provided  that  no  person  should  be  en- 
titled to  recover  thereunder  if  the  destruction 
of  his  property  was  caused  by  his  own  illegal 
or  improper  conduct,  the  keeper  of  a  gambling 
house  is  riot  entitled  to  recover  for  property 
destroyed  in  such  house  in  a  riot  growing 
directly  out  of  a  dispute  there  concerning  a 
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17.  Negligence.  -  -  That  a  municipal  corporation,  acting  through  its  officers 
and  agents,  is  liable  for  the  consequences  of  its  negligence,  is  well  settled.1 
And  the  general  rules  as  to  what  constitutes  negligence  apply ;  that  is,  if  in 
the  respect  in  question  the  city  has  exercised  ordinary  and  reasonable  care 
and  skill,  no  liability  for  negligence  will  arise.  A  municipal  corporation  is 
not  bound  to  use  such  care  and  skill  as  to  render  accidents  impossible. * 

18.  Nuisances.  —  A  municipal  corporation  is  liable  for  the  creation  or  main- 
tenance of  a  nuisance  whereby  an  individual  sustains  special  injury.3  And  a 
city  is  also  liable  if  it  licenses  the  creation  or  maintenance  of  a  nuisance  by 
third  persons.4  But  though  cities  have,  as  a  rule,  the  power  to  abate 
nuisances,  and  it  is  their  duty  to  abate  them,5  yet  there  is  no  liability  in  dam- 
ages for  a  failure  to  exercise  the  power  of  abatement.6  But  a  municipal  cor- 
poration has  been  held  liable  to  indictment  for  a  dereliction  of  duty  in  such 
respect.7  If  a  city,  having  power  to  prevent  and  remove  nuisances,  invades 
and  trespasses  upon  the  rights  of  an  individual  in  undertaking  to  exercise  such 
power,  it  is  liable  in  damages  therefor.8 

XI.  Governing  Bodies — 1.  In  General.  —  Asa  general  rule  the  corporate 
powers  of  municipalities  are  exercised  by  a  select  number  of  incorporators 
constituting  the  common  council,  board  of  mayor  and  aldermen,  trustees, 
or  the  governing  board  or  body  by  whatever  name  it  may  be  known.9 

2.  Relation  of  Governing  Body  to  Corporation.  —  It  should  be  borne  in  mind 


gambling  transaction  between  the  persons  en- 
gaged therein,  although  the  owner  was  not 
personally  engaged  in  such  dispute  or  trans- 
action. Underbill  v.  Manchester,  45  N.  H. 
214.  See  also  Palmer  v.  Concord,  48  N.  H. 
2ir. 

1.  Healey  v.  New  York,  6  Thomp.  &  C.  (N. 
Y  )  92.  See  further  in  this  connection  authori- 
ties cited  throughout  this  section. 

For  a  discussion  of  the  general  principles  of 
negligence,  see  the  title  Negligence. 

2.  Chicago  ?>.  Gavin,  1  111.  App.  302;  Mc- 
Queen v.  Elkhart,  14  Ind.  App.  671;  Spraguc 
v.  Worcester,  13  Gray  (Mass.)  193.  See  also 
Roberton  v.  New  York,  (C.  PI.  Gen.  T.)  7 
Misc.  (N.  Y.)  645;  Albany  v.  Cunliff,  2  N.  Y. 
165;  Stephani  v.  Manitowoc,  89  Wis.  467; 
Augusta  v.  Lombard,  99  Ga.  282. 

3.  Nuisances.  —  Kewanee  v.  Ladd,  68  111. 
App.  154;  New  Albany  v.  Slider,  21  Ind.  App. 
392;  Clayton  v.  Henderson,  (Ky.  1898)  44  S. 
W.  Rep.  667;  Cumberland,  etc..  Canal  Corp. 
v.  Portland,  62  Me.  504;  Nichols  v.  Boston,  98 
Mass.  39,  93  Am.  Dec.  132;  Haskell  v.  New 
Bedford,  108  Mass.  208;  Pennoyer  v.  Saginaw, 
8  Mich.  531;  Moore  v.  Townsend,  76  Minn.  64; 
Balton  v.  New  Rochelle,  84  Hun  (N.  Y.)  281: 
Owens  v.  Lancaster,  182  Pa.  St.  257;  Vander- 
slice  v.  Philadelphia,  103  Pa.  St.  102;  Suffolk 
v.  Parker,  79  Va.  66o,  52  Am.  Rep.  640.  See 
generally  in  this  connection  the  title  Nui- 
sances. 

Statutory  Exemption.  —  Where  in  an  action 
against  a  municipal  corporation  for  a  nuisance 
a  case  is  made  out  which  would  show  a  right 
of  recovery  in  a  suit  between  individuals,  the 
city,  if  it  seeks  to  excuse  itself  by  setting  up 
authority  of  law,  must  show  an  express  au- 
thority or  clearly  imnlied  authority  from  the 
powers  conferred.  Hill  v.  New  York,  139  N. 
Y.  495- 

A  Statute  Ratifying  the  Location  of  a  Railroad 

passed  after  the  completion  of  a  railroad  em- 
bankment complained  of  as  a  nuisance,  does 
not  exempt  a  municipality  from  liability  for 


the  nuisance.  Salem  v.  Eastern  R.  Co.,  98 
Mass.  431,  96  Am.  Dec.  650. 

'4.  Speir  v.  Brooklyn,  (Brooklyn  City  Ct. 
Spec.  T.)  18  N.  Y.  Supp.  170,  (Brooklyn  City 
Ct.  Gen.  T.)  19  N.  Y.  Supp.  C65,  139  N.  Y.  6, 
36  Am.  St.  Rep.  664;  Cohen  v.  New  York,  113 
N.  Y.  532,  10  Am.  St.  Rep.  506;  Danaher  v. 
Brooklyn,  119  N.  Y.  255;  McBride  v.  Akron, 
6  Ohio  Cir.  Dec.  739,  12  Ohio  Cir.  Ct.  610. 

5.  See  the  title  Abatement  of  Nuisances, 
vol.  1,  p.  63. 

6.  Davis  v.  Montgomery,  51  Ala.  139,  23  Am. 
Rep.  545;  Wilmington  v.  Vandegrift,  1  Marv. 
(Del.)  5,  65  Am.  St.  Rep.  256;  Howe  v.  New 
Orleans,  12  La.  Ann.  481;  Kiley  Kansas 
City,  87  Mo.  103,  56  Am.  Rep.  443,  overruling 
69  Mo.  102;  Armstrong  v.  Brunswick,  79  Mo. 
319;  Butz  v.  Cavanaugh,  137  Mo.  503  59  Am. 
St.  Rep.  504;  Leonard  v.  Hornellsville,  41  N. 
Y.  App.  Div.  106;  Cain  v.  Syracuse,  29  Hun 
(N.  Y.)  105. 

7.  State  v.  Shelbyville,  4  Sneed  (Tenn.)  17C. 

8.  Allison  v.  Richmond,  51  Mo.  App  133; 
Orlando  v.  Pragg,  31  Fla.  in,  34  Am.  St. 
Rep.  17. 

9.  Rex  v.  Westwood,  4  B.  &  C.  781,  10  E.  C. 
L.  458;  Richards  v.  Clarksburg,  30  W.  Va. 
491;  Central  Bridge  Corp.  v.  Lowell,  15  Gray 
(Mass.)  106;  Day  v.  Jersey  City,  19  N.  J.  Eq. 
412. 

The  General  Powers  Conferred  upon  a  City  exist 
in  the  governing  body  thereof,  save  when 
delegated  by  the  charier  to  some  other  officer 
or  board.  Moore  v.  New  York,  73  N.  Y.  238, 
29  Am.  Rep.  134. 

Collateral  Attack.  —  Where  the  law  gives  to 
the  common  council  of  a  city  jurisdiction  over 
a  particular  class  of  cases,  its  judgment  cannot 
be  collaterally  impeached  in  a  case  belonging 
to  the  class  over  which  jurisdiction  is  given. 
But  if  a  city  council  has  no  jurisdiction  over 
the  iubject-matter,  then  all  its  proceedings  in 
such  connection  are  absolutely  void  and  not 
subject  to  immunity  from  collateral  attack. 
Delphi  v.  Startzman,  104  Ind.  343. 
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that  the  governing  body  of  a  municipal  corporation  is  not  the  corporation 
itself,  but  merely  the  agency  through  which  the  municipal  functions  are 
exercised.1  The  acts  of  the  common  council  of  a  city,  therefore,  are  the 
acts  of  the  city  when,  and  only  when,  relating  to  a  subject  over  which  it  has 
jurisdiction.2 

3.  Organization  and  Constitution,  —  The  powers  of  a  municipal  corporation 

vested  in  its  governing  body  must  be  exercised  by  a  body  constituted  and 
organized  in  accordance  with  the  provisions  of  the  municipal  charter.3 

Governing  Body  in  Two  Branches.  —  It  is  not  infrequently  provided  by  munici- 
pal charter  that  the  governing  body  shall  consist  of  two  branches.4  Where 
this  is  the  case  the  charter  should  be  considered  as  having  by  implication 
adopted,  as  far  as  applicable,  the  universally  recognized  principles  of  legisla- 
tive bodies  consisting  of  two  independent  branches.5 

4.  Mode  of  Action  —  a.  In  General.  —  The  governing  body  of  a  munici- 
pal corporation  can  act  validly  only  at  a  meeting  duly  assembled,6  in  some 
manner  by  which  the  common  consent,  or  that  of  the  requisite  proportion,  is 
ascertained  and  attested.7  The  individual  action  of  any  member  or  all  the 
members  thereof  cannot  bind  the  corporation.8 

Must  Act  in  Manner  Prescribed.  —  Where  the  charter  or  a  statute  prescribes  the 
manner  in  which  the  governing  body  of  a  municipal  corporation  shall  act, 
such  provision  must  be  complied  with.9  Thus,  where  an  ordinance  or  by-law 
is  required,  it  can  only  act  accordingly.10    If,  however,  an  ordinance  is  not 


1.  Wallace  v.  San  Jose,  29  ChI.  180;  Val- 
paraiso v.  Gardner,  97  Ind.  1,  49  Am.  Rep.  416; 
Clarke  v.  Rochester,  24  Barb.  (N.  Y.)  446; 
Lovvber  v.  New  York,  (Supm.  Ct.  Spec.  T.)  5 
Abb.  Pr.  (N.  Y.)  325;  Atty.-Gen.  v.  Wilson,  1 
Cr.  &  Ph.  1. 

2.  Speir  v.  Brooklyn,  139  N.  Y.  6,  36  Am.  St. 
Rep.  664;  Smith  v.  Rochester,  13  Hun  (N.  Y.) 
214   Leclerc  v    St.  Joachim,  7  L.  C.  Jur.  81. 

Source  and  Construction  of  Powers.  —  The 
powers  of  a  city  council  are  not  derived  from 
the  common  law.  Its  only  power  to  act  in 
any  case  is  derived  wholly  from  statute,  and 
it  possesses  no  power  but  su:h  as  is  expressly 
granted.    Hurford  v.  Omiha,  4  Neb.  336. 

Where  a  Third  Person  Is  Injured  through  a 
mistake,  the  common  council  in  the  exercise  of 
its  powers,  or  because  of  some  action  in  excess 
thereof  upon  a  subject  within  its  jurisdiction, 
the  city  is  liable.  Speir  v.  Brooklyn,  139  N.  Y. 
6,  36  Am.  St.  Rep.  664. 

Liability  of  Individual  Members  to  City.  —  If 
the  members  of  a  municipal  governing  board 
exercise  their  functions  for  the  purpose  of 
inj uring  its  interests  and  alienating  its  prop- 
erty, they  are  personally  liable  for  any  loss 
occasioned  thereby.  Atty.-Gen.  v.  Wilson,  1 
Cr.  &  Ph.  1. 

3.  Decorah  v.  Bullis,  25  Iowa  12;  Giles  v. 
Winton,  4  Lack.  Leg.  N.  (Pa  )  171. 

Continuity  of  Existence.  —  A  city  council,  it 
has  been  held,  is  a  continuous  body,  although 
composed  of  successive  sets  of  members. 
And  a  new  council,  therefore,  may,  as  a  rule, 
resume  proceedings  where  left  off  by  preced- 
ing councils.  Booth  v.  Bayonne,  56  N.  J.  L. 
268. 

4.  State  v.  Chapman,  44  Conn.  595;  Buckton 
v.  People,  12  Colo.  App.  86;  Foley  v.  Haver- 
hill, 144  Mass.  352;  Whitcomb's  Case.  120 
Mass.  ir8,  21  Am.  Rep.  502;  Wetmore  v.  Story, 
22  Barb.  (N.  Y.)4i4;  Kittingerz'.  Buffalo  Trac- 
tion Co.,  160  N.  Y.  377;  Lauenstein  v.  Fond 
du  Lac,  28  Wis.  336. 


5.  Wetmore  v.  Story,  22  Barb.  (N.  Y.)  414. 

6.  Dey  v.  Jersey  City,  19  N.  J.  Eq.  412; 
Schumm  v.  Seymour,  24  N.  J.  Eq.  143. 

7.  Mosei  v.  White,  29  Mich.  59;  Schumm^'. 
Seymour,  24  N.  J.  Eq.  143;  Green  Bay  v. 
Brauns,  50  Wis.  204. 

8.  McCortle  v.  Bates,  29  Ohio  St.  419,  23 
Am.  St.  Rep.  758;  Zottman  v.  San  Francisco, 
20  Cal.  96,  81  Am.  Dec.  96.  note. 

The  Promises  of  Any  or  All  of  the  Members  of  a 
Municipal  Board,  made  by  them  as  individuals 
at  different  limes  and  places  and  without  the 
joint  official  deliberation  which  the  law  re- 
quires, are  not  binding  upon  the  municipality. 
Strong  v.  District  of  Columbia,  4  Mackey  (D. 
C.)  242. 

9.  Must  Act  in  Manner  Prescribed.  —  Delphi  v. 

Evans,  36  Ind.  qo,  10  Am.  Rep.  12;  Terre 
Haute  v.  Lake,  43  Ind.  480;  Decorah  v.  Bullis, 
25  Iowa  12;  Dey  v.  Jersey  City,  19  N.  J.  Eq. 
412;  Schumm  v.  Seymour,  24  N.  J.  Eq.  143; 
Gilman      Milwaukee,  61  Wis.  588. 

Provision  for  "  Lying  Over."  —  A  resolution 
required  to  lie  over  for  at  least  four  weeks  after 
its  introduction,  introduced  on  Monday,  may 
be  acted  on  the  fourth  Monday  thereafter. 
Wtight  v.  Forrestal,  65  Wis.  341. 

Reference  to  Committee.  —  Where  a  city  char- 
ter required  all  resolutions  of  the  council  of  a 
particular  nature  to  be  referred  to  a  com- 
mittee, and  acted  on  at  a  subsequent  day,  such 
requirement  is  jurisdictional,  and  essential  to 
valid  action.  Gilman  v.  Milwaukee,  61  Wis. 
588. 

10.  Wigle  z/.KingsviIle,28  Ont.  378;  Marchil- 
don  v.  Societe.  etc  ,  15  Quebec  Super.  Cl.  499; 
Cascaden  v.  Waterloo.  106  Iowa  673;  Newman 
v.  Emporia,  32  Kan.  456;  Westport  v.  Mastin, 
62  Mo.  App.  647,  1  Mo.  App.  Rep.  563;  Noel 
v.  San  Antonio,  11  Tex.  Civ.  App.  5S0. 

But  Though  a  Statute  Requires  an  Ordinance  for 
the  transaction  of  particular  business,  it  is  im- 
material that  the  act  is  termed  a  resolution,  if 
passed  by  the  council,  approved  by  the  mayor, 
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required,  the  action  may  be  by  resolution,  order,  or  motion.'  And  if  no 
methods  or  formalities  are  prescribed,  such  course  may,  as  a  rule,  be  adopted 
as  is  most  practical  and  convenient.2 

b.  MEETINGS  —  (l)  In  General.  —  Though  the  time  for  holding  the  general 
or  regular  meetings  of  the  governing  body  of  a  municipal  corporation  is 
usually  fixed  by  the  charter,3  the  authority  to  determine  this  may  be  dele- 
gated to  the  governing  body  itself.4 

(2)  General  and  Special  Meetings.  —  Besides  the  stated  or  regular  meetings, 
special  meetings  of  the  governing  body  are  generally  provided  for  on  call  of 
the  chief  officer  or  a  prescribed  number  of  the  members.5 

(3)  Notice  of  Meetings.  — As  a  general  rule,  previous  notice  is  required  of 
all  meetings  of  the  governing  body.6  In  the  case  of  general  or  regular  meet- 
ings, this  is  accomplished  by  the  provision  of  the  charter  fixing  the  time  there- 
for, or  some  action  of  the  governing  body  itself,  pursuant  to  charter  authority, 
of  which  all  the  members  thereof  are  presumed  to  have  knowledge.7  And 
if  any  member  fails  to  attend  such  meetings  he  voluntarily  waives  his  right 
to  participate  in  the  business  thereof.8    But  as  to  special  meetings  called  by 


and  published  as  required  for  ordinances. 
Springfield  v.  Knott,  49  Mo.  App.  612. 

Requirement  Not  Applicable  to  Contracts.  —  It 
has  been  held  that  a  by-law  is  not  necessary 
to  the  validity  of  a  contract  with  a  munici- 
pality, although  a  statute  may  require  that 
all  municipal  powers  are  to  be  exercised  by 
by-law,  such  statute,  by  const  ruction,  applying 
only  to  legislative  powers.  Waterous  Engine 
Works  Co.  v.  Palmerston,  21  Can.  Sup.  Ct. 
556. 

Permissive  Provision  as  to  By-laws.  —  A  statu- 
tory provision  that  municipal  corporations  may 
pass  by-laws  in  relation  to  matters  therein 
enumerated  is  permissive  merely  and  does  not 
prohibit  corporations  from  exercising  their 
jurisdiction  otherwise  than  by  by-law.  Ber- 
nardin  v.  North  Dufferin,  19  Can.  Sup.  Ct. 
581.  ■ 

1.  Action  by  Resolution,  Order,  or  Motion  — 

United  States.  —  Board  of  Education  v.  De 
Kay,  14.8  U.  S.  591;  Alma  v.  Guaranty  Sav. 
Bank,  60  Fed.  Rep.  203,  19  U.  S.  App.  622; 
Lincoln  v.  Sun  Vapor  St.  Light  Co.,  (C.  C.  A.) 
59  Fed.  Rep.  756. 

Arkansas.  —  Arkadelphia  Lumber  Co.  v. 
Arkadelphii,  56  Ark.  370. 

Indiana.  —  Crawfordsville   v.  Braden, 
Ind.  149,  30  Am.  St.  Rep.  214. 

New  Jersey.  —  Whitney  v.  Van  Buskirk, 
N.  J.  L.  463;  Burlington  v.  Dennison,  42  N.  J. 
L.  165;  State  v.  Jersey  City,  27  N.  J.  L.  493; 
Bigelow  v.  Perth  Ambay,  25  N.  J.  L.  297; 
Green  v.  Cape  May,  41  N.  J.  L.  45;  Butler  v. 
Passaic,  44  N.  J.  L.  171;  Brady  v.  Bayonne, 
57  N.  J.  L.  379;  Halsev  v.  Rapid  Transit  St. 
R.  Co.,  47  N.  J.  Eq.  388. 

Pennsylvania.  —  Babcock  v.  Scran  ton  Trac- 
tion Co.,  1  Lack.  Leg.  N.  (Pa.)  223. 

Nor  Is  a  City  Council  Precluded  from  Acting  by 
Simple  Motion  by  the  mere  fact  that  its  previous 
action  in  connection  with  the  same  matter  had 
been  by  formal  resolution  approved  by  the 
mayor  and  published.  Whitney  v.  Van  Bus- 
kirk, 40  N.  J.  L.  463. 

Duration  of  Binding  Effect.  —  It  has  been  held 
that  a  provision  authorizing  the  governing 
board  of  a  city  to  transact  business  by  order 
or  resolution  which  need  not  be  presented  to 
the  mayor  for  his  approval,  only  refers  to  acts 
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of  a  temporary  or  ministerial  character,  and 
will  not  render  the  city  liable  for  a  reward  for 
the  apprehension  of  criminals  seventeen  years 
after  the  date  of  the  resolution  in  question  and 
ten  years  after  the  last  proclamation  there- 
under.   Shaub  v.  Lancaster,  156  Pa.  St.  362. 

2.  Beers  v.  Dalles  City,  16  Oregon  334; 
Green  Bay  v.  Brauns,  50  Wis.  204.  And  see 
Bootli  v.  Shreveport,  29  La.  Ann.  581. 

3.  The  fact  that  the  charter  of  a  city  directs 
its  common  council  to  perform  a  specified  act 
at  its  first  meeting  after  the  annual  city  elec- 
tion or  at  an  adjournment  thereof,  does  not 
preclude  such  action  by  the  council  at  a  subse- 
quent meeting  of  the  body.  State  v.  Smith,  22 
Minn.  218. 

4.  State  v.  Kantler.  33  Minn.  69. 

How  Times  for  Meetings  Fixed. —  In  the  ab- 
sence of  any  provision  designating  the  manner 
in  which  the  times  for  holding  stated  meetings 
of  the  body  shall  be  fixed,  a  simple  motion  or 
any  other  action  on  the  part  of  such  body 
which  clearly  expresses  its  will  is  sufficient. 
Whitney  v.  Van  Buskirk,  40  N.  J.  L.  463. 

Charter  Provision  Construed. —  The  provision 
in  a  city  charter  that  the  council  shall  meet  at 
such  time  and  place  as  it  mav  by  resolution 
direct,  is  mandatory,  but  not  prohibitory;  that 
is,  such  provision  contains  no  negative  upon 
a  meeting  of  the  council  at  other  times  than 
those  fixed  by  resolution.  State  v.  Smith,  22 
Minn.  218. 

5.  Special  Meetings.  —  State  v.  Smith,  22 
Minn.  218:  Lord  v.  Anoka,  36  Minn.  176; 
Rutherford  v.  Hamilton,  97  Mo.  543. 

6.  Meeting  Without  Notice.  —  A  meeting  of  a 
municipal  council  assembled  without  proper 
notice  to  all  of  the  members  thereof  would  be 
so  far  unauthorized  and  illegal  that  no  valid 
action  could  be  taken  by  a  mere  quorum.  State 
v.  Smith,  22  Minn.  218. 

7.  State  v.  Smith,  22  Minn.  218;  People  v. 
Batchelor,  22  N.  Y.  129. 

But  a  member  of  a  municipal  board  is  not 
presumed  to  have  knowledge  of  everything 
done  at  a  general  meeting  thereof  affecting 
future  acts  of  the  board  not  performed  at  a 
regular  meeting.  People  v.  Batchelor,  22  N. 
Y.  129. 

8.  People  v.  Batchelor,  22  N.  Y.  129. 
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the  mayor  or  other  chief  officer  or  the  number  of  members  required,  personal 
notice  must  be  given  each  member  in  a  manner  usually  provided  by  the 
municipal  charter.1  And  such  notice  should  specify  the  business  to  be  trans- 
acted.2 But  though  there  be  no  proper  notice  of  the  time  of  meeting,  if  every 
member  of  the  body  attends  and  acts  in  reference  to  matters  clearly  within 
the  scope  of  their  corporate  powers,  then  such  action  will  be  valid  in  the 
absence  of  a  charter  provision  expressly  or  impliedly  to  the  contrary.3  So 
also  the  presence  of  any  member  at  a  special  meeting  cures  the  irregularity 
of  a  failure  of  notice  as  to  him.'1 

(4)  Adjourned  Meetings. — -An  adjourned  meeting  of  either  a  regular  or 
special  meeting  of  the  governing  body  is  a  continuation  of  the  same  meeting, 
and  at  such  adjourned  meeting  any  business  may  be  transacted  or  act  per- 
formed which  would  be  proper  if  no  adjournment  had  taken  place.5 

(5)  Presumption  of  Regularity.  — As  a  general  rule,  meetings  of  the  com- 
mon council  of  a  city  are  presumed  to  have  been  regularly  held  in  the  absence 
of  proof  to  the  contrary.6  So  if  any  proceeding  of  a  municipal  corporation 
be  had  at  an  adjourned  meeting,  it  will  be  presumed  until  the  contrary  appears 
that  the  meeting  was  regularly  adjourned.7 

c.  QUORUM  —  (1)  In  General.  —  A  quorum  of  a  municipal  council  or  gov- 
erning body  is  that  number  of  the  body  which,  when  assembled,  is  entitled  to 
transact  its  proper  business;  or,  in  other  words,  that  number  which  makes 
the  lawful  body,  and  gives  it  power  to  act.8  The  legislature  has  the  power 
to  determine  what  number  shall  constitute  a  quorum  of  a  governing  body  of 
a  municipal  corporation;9  but  in  the  absence  of  legislative  provision  a 
majority  of  the  governing  body  constitutes  a  quorum.10  Nor  does  the  power 

5.  Adjourned  Meeting.  —  Exp.  Wolf,  14  Neb. 
24,  Magneau  v.  Fremont,  30  Xeb.  843,  27  Am. 
St.  Rep.  436;  Staats  v.  Washington,  45  N.  J. 
L.  318;  Avoca  v.  Pittsion,  etc.,  St.  R.  Co.,  7 
Kulp  (Pa.)  470.. 

Temporary  Adjournment  Without  Motion.  — 
That  a  meeting  of  a  ciiy  council  may  adjourn 
temporarily  without  a  formal  motion  to  ad- 
journ, by  consent  of  a  majority  of  the  quorum, 
see  Jones  v.  London.  30  Ont.  583.  But  com- 
pare Schambier  v.  Halifax  South  Tp.,  12  Que- 
bec Super.  Ct.  197. 

6.  Presumption  of  Regularity.  —  Reg.  v.  Du- 
bord,  3  Manitoba  15;  Slate  v.  Smith,  22  Minn. 
21S;  Rutherford  v.  Hamilton,  97  Mo.  543; 
Chosen  Freeholders  v.  State,  24  N.  J.  L.  718; 
Staats  v.  Washington,  45  N.  J.  L.  318;  People 
v.  Rochester,  5  Lans.  (N.  Y.)  11.  And  see 
Logansport  v.  Dykeman,  116  Ind.  15. 

7.  Chosen  Freeholders  v.  Stale,  24  N.  J.  L. 
7iS. 

8.  Quorum,  —  Heiskcll  v.  Baltimore,  65  Md. 

125,  57  Am.  Rep.  308. 

9.  Heiskell  v.  Baltimore,  65  Md.  125,  57  Am. 
Rep.  30S. 

One-half  Quorum.  —  In  some  municipal  char- 
ters it  is  provided  that  one-half  of  the  board 
or  body  shall  constitute  a  quorum.  Slate  v. 
Chapman,  44  Conn.  595. 

10.  Majority. — San  Diego  v.  San  Diego,  etc., 
R.  Co.,  44  Cal.  106;  Covington  v.  Boyle,  6 
Bush  (Ky.)  204;  Heiskell  v.  Baltimore,  65  Md. 
125,  57  Am.  Rep.  30S;  State  v.  Smith,  22  Minn. 
218;  Dey  v.  Jersey  City,  19  N.  J.  Eq.  412; 
Cadmus  v.  Farr,  47  N.  J.  L.  20S:  Barnert  v. 
Patetson,  48  N.  J.  L.  395;  Tappan  v.  Long 
Branch  Police,  etc  ,  Commission,  59  N.  J.  L. 
371;  State  v.  Jersey  City,  27  N.  J.  L.  493; 
Hutchinson  v.  Belmar,  61  N.  J.  L.  443.  And 
see  Blacket  v.  Blizard,  9  B.  &  C.  851.  17  E.  C. 


1.  Notice  of  Special  Meetings.  —  Rex  v.  Don- 
caster,  2  Burr.  738,  2  Ken.  K.  B.  (pt.  i.)  391; 
Leivick  v.  Glazier,  116  Mich.  493;  Lord  v. 
Anoka,  36  Minn.  176;  State  v.  Smith,  22  Minn. 
218;.  Young  7).  Rushsylvania,  4  Ohio  Cir.  Dec. 
319,  8  Ohio  Cir.  Ct.  75;  Shaw  v.  Jones,  6  Ohio 
Dac.  453,  4  Ohio  N.  P.  372. 

Notice  of  Town  Meeting.  —  Hubbard  v.  Wil 
Humstown,  61  Wis.  397. 

Notice  to  Chief  Officer.  —  State  v.  Kirk,  46 
Conn.  39^. 

Where  Member  Absent  from  State.  —  Where  a 
m:rab:t  of  the  governing  body  is  absent  from 
the  state  beyond  the  reach  of  actual  notice, 
such  notice  is  not  required.  State  v.  Kirk,  46 
Conn.  395. 

2.  Notice  Must  Specify  Purposes  of  Meeting.  — 

Reg.  v.  Grimshaw.  10  Q.  B.  747,  59  E.  C,  L. 
747,  11  Jur.  965,  10  L.  J.  Q  B.  385;  Jones  v. 
London,  30  Ont.  583;  Pattison  v.  Btvson,  9 
Montreal  Leg.  N.  169;  Re  Macdonald,  10 
Manitoba  382;  Rex  v.  Doncaster,  2  Burr.  738, 
2  Ken.  K,  B.  (pt.  1.)  391:  St.  Louis.'.  Withaus, 
90  Mo.  646 

Cannot  Transact  Business  Not  Indicated.  —  St. 
Louis  v.  Withau;,  90  M).  646. 

But  by  Common  Consent  b  isiness  other  than 
that  mentioned  in  the  notice  may  be  transacted. 
Paris  v.  Couture,  10  Quebec  1. 

3.  Mongenais  v.  Rigaud,  11  Quebec  Super. 
Ct.  348;  Paris  v.  Couture,  10  Quebec  1;  Rex 
v.  Kynaston,  2  Selw.  N.  P.  1143;  State  v. 
Smith,  22  Minn.  218;  Lord  v.  Anoka,  36  Minn. 
176;  Magneau  v.  Fremont,  30  Neb.  S43,  27 
Am.  St.  Rep.  436. 

Ratification  at  Subsequent  Meeting.  —  Shaw- 
neetown  v.  Baker,  85  111.  563. 

4.  Township  Board  v.  Hastings,  52  Mich. 
528;  Lord  v.  Anoka,  36  Minn.  176;  Loiseau  v. 
Lacaille,  2  Rev.  Crit.  237  (Civ.  Code  1872). 
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conferred  upon  the  governing  body  of  a  municipal  corporation  to  settle  its 
own  rules  of  procedure  empower  it  to  determine,  in  the  absence  of  legislative 
provision,  what  number  shall  constitute  a  quorum.1 

(2)  Majority  of  Quorum.  —  Where  there  is  a  quorum  for  action,  a  majority 
thereof  controls  in  the  absence  of  contrary  provision.*  And  where  a  quorum 
is  present,  a  majority  of  those  voting  can  legally  act  on  business  properly  pre- 
sented, although  a  majority  of  those  present  may  abstain  from  voting.3 

d.  Rules  of  Procedure  —  (1)  /;/  General.  —  The  power  is  generally 
given  to  the  governing  body  of  a  municipal  corporation  to  determine  its  own 
rules  of  procedure.4  Where  a  matter  of  this  nature  has  been  determined  by 
the  city  council,  the  courts  will  not,  in  general,  disturb  the  decision.5 

(2)  Suspension  of  Rules.  —  So,  also,  rules  of  procedure  adopted  by  the  city 
council,  not  enjoined  by  statute,  may  be  abolished,  suspended,  modified,  or 
waived  at  the  will  of  the:  council.6 


L.  508;  Gumecester  v.  Phillips,  6  N.  &  M.  211, 
4  Ad.  &  El.  550,  31  E.  C.  L.132,  1  Hurl,  W. 

6S6. 

Quorum  —  How  Constituted.  —  A  quorum  of 
a  municipal  coancil  cannot  be  constituted  by 
the. aid  of  one  not  legally  holding  office,  nor 
can  the  latter  be  considered  an  officer  de  facto 
for  the  purpose,  where  his  incompetency  was 
known  to  the  other  councilmen  and  was  a 
matter  of  public  notoriety.  Rouleau  v  St. 
Lambert,  10  Quebec  Super.  Ct.  69. 

So  where  a  statute  piovides  that  an  alder- 
man must  be  a  resident  of  the  ward  or  district 
for  which  elected,  if  an  alderman  removes 
from  his  ward  he  will  be  deemed  no  longer  a 
member  of  the  council,  and  a  quorum  will 
consist  of  a  majoiity  of  the  remaining  mem- 
bers.   State  v.  Otr,  61  Ohio  St.  384. 

But  that  a  city  ordinance  is  not  void  though 
the  quorum  was  constituted  by  the  participa- 
tion of  de  facto  officers,  see  Pence  v.  Frankfort, 
ior  Ky.  534. 

Presiding  Officer  with.  Vote  Only  in  Case  of  Tie 
Not  Considered  in  Estimating  Quorum. —  Somer- 
set v.  Smith,  (Ky.  1899)  49  S.  W.  Rep.  456. 

Governing  Body  Composed  of  Two  Branches.  — 
Where  the  governing  b  >dy  of  a  municipal  cor- 
poration is  composed  of  twoot  more  definite 
bodies,  it  is  necessary  that  a  majority  of  each 
of  the  separate  bodies  should  be  present  for 
the  transaction  of  business.  Gildersleeve  v. 
Board  of  Education,  (C.  PI.  Gen.  T.)  17  Abb. 
Pr.  (N.  Y.)  201;  State  v.  C'upman,  44  Conn. 
595;  Rex  v.  Bower,  1  B  &  C.  492,  8  E.  C.  L. 
209. 

But  when  a  meeting  has  once  been  organ- 
ized the  identity  of  the  component  bodies  is 
lost,  and  the  vote  of  the  majority  of  the  per- 
sons present  controls  even  though  one  of  the 
bodies  should  leave  the  assemblage  before  the 
vote  is  taken.  Gildersleeve  v.  Board  of  Edu- 
cation, (C.  PI.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  201; 
Whiteside  v.  People,  26  Wend.  (N.  Y.)  634. 

Qualification  of  Minority.  —  But  it  has  bee  a 
held  that  a  majority  of  a  board  cannot  proceed 
to  the  transaction  of  business  before  the 
minority  have  been  chosen  and  qualified. 
Schenck  v.  Peay,  Woohv.  (U.  S  )  175.  But  see 
contra.  Hartshorn  v.  Schoff,  58  N.  H.  197. 

Validating  Acts  of  Less  than  Quorum.  —  Curtis 
v.  Gowan,  34  111  App.  516. 

1.  Heiskell  z  Baltimore,  65  Md.  125,  57  Am. 
Rep.  308. 

2.  State  v.  Chapman,  44  Conn.  595;  Hutch- 


inson v.  Belmar,  61  N.  J.  L.  443;  Cadmus  v. 
Farr,  47  N.  J.  L.  208;  Barnert  v.  Paterson,  48 
N.  J.  L.  395;  State  v.  Bevins,  70  Vt.  574. 

3.  Launtz  v.  People,  113  111.  137,  55  Am. 
Rep.  405;  Wheeler  v.  Com.,  98  Ky.  59;  State 
v.  Yates,  19  Mont.  239;  Atty.-Gen.  z.  Shepard, 
62  N.  H.  3S3,  13  Am.  St.  Rep.  576;  Com.  v. 
Schubmehl,  3  Lack.  Leg.  N.  (Pa.)  186. 

Doctrine  that  Majoiity  of  Those  Present  Must 
Vote.  —  It  has  been  held,  however,  that  except 
for  the  election  of  municipal  officers  a  majority 
of  those  present  must  vole  for  the  proposition 
to  carry  it.  Gosling  v.  Veley,  4  H.  L.  Cas. 
679. 

Doctrine  that  Quorum  Must  Vote.  —  For  a  case 
holding  that  under  a  particular  charter  pro- 
vision a  quorum  of  the  entire  number  must 
vote,  but  a  majority  of  the  quorum  can  act, 
see  Collopy  v.  Cloherty,  (Ky.  1897)  39  S.  W. 
Rep.  431. 

Requirement  for  Majority  of   All   Elected  — 

Eva ns ton  v.  O'  Leary,  70  1 11.  App.  1 24 ;  Logans- 
port  v.  Legg,  20  Ind.  315;  Sullivan  v.  Lead- 
ville,  11  Colo.  483;  Cascaden  v.  Waterloo,  106 
Iowa  673;  State  v.  Alexander,  107  Iowa  177; 
McCormick  v.  Bay  City,  23  Mich.  457. 

Presiding  Officer.  —  It  has  been  held  that  a 
requirement  for  a  majority  of  the  whole  num- 
ber of  trustees  or  elected  members  of  the 
governing  body  is  not  complied  with  by  the 
vote  of  the  mayor  in  case  of  a  tie  vote,  all 
members  being  present  and  voting.  State  v. 
Gray,  23  Neb.  365. 

But  where  half  voted  in  favor  of  the  propo- 
sition and  the  other  half  refrained  from  voting, 
it  was  held  that  the  vote  of  the  presiding  offi- 
cer gave  the  requisite  number.  Somers  ?/. 
Bridgeport,  60  Conn.  521;  State  v.  Yates,  19 
Mont.  239.  And  see  Launtz  v.  People,  113  III. 
137,  55  Am.  Rep.  405. 

4.  Power  to  Make  Rules  of  Procedure. —  Mann 
7-.  Le  Mars,  109  Iowa  251;  Wheeler  v.  Com., 
9S  Ky.  59;  Heiskell  v.  Baltimore,  65  Md.  125, 
57  Am.  Rep.  308. 

Preservation  of  Order.  —  Parsons  v.  Brainard, 
17  Wend.  (N.  Y  )  522. 

Power  to  Punish  for  Contempt.  —  See  the  title 
Constitutional  Law,  vol.  6.  p.  105S. 

5.  Davies  v.  Saginaw,  87  Mich.  439. 

6.  Suspension  of  Rules.  —  Greeley  v  Ham- 
man,  17  Colo.  30;  North  Platte  :■.  North  Platte 
Water-Works  Co.,  56  Neb.  403;  Re  Broad  St., 
9  Kulp  (Pa.)  37. 

Dispensing  with  —  Suspension.  —  Where  a 
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e.  Ayes  and  Nays  —  (i)  In  General.  — A  provision  of  a  municipal  char- 
ter requiring  the  ayes  and  nays  of  the  members  of  the  governing  body,  when 
voting  on  matters  presented,  to  be  called  and  recorded,  has  been  in  some 
instances  held  directory  merely.1  But  the  weight  of  authority  seems  to  be 
that  such  requirement  is  designed  to  accomplish  an  important  public  purpose, 
as  imposing  upon  the  members  of  the  municipal  governing  bodies  a  sense  of 
responsibility  for  their  action,  and  hence  that  it  cannot  be  regarded  as  imma- 
terial nor  its  observance  dispensed  with.2 

(2)  Extrinsic  Evidence  of.  —  Where  the  ayes  and  nays  are  required  to  be 
taken  and  entered,  the  proceeding,  to  be  valid,  must  appear  from  the  record 
itself,  or  a  duly  authorized  copy,  and  cannot  be  proved  by  extrinsic  evidence.3 

/.  Qualifications  of  Members  —  (1)  In  General. — Municipal  govern- 
ing bodies  have,  as  a  rule,  the  povver  to  judge  of  the  qualifications  of  their 
own  members.4  It  has  been  held,  on  the  one  hand,  that  the  action  of  a  city 
council  in  this  respect  is  conclusive,  and  cannot  be  interfered  with  by  any 
other  tribunal;5  on  the  other,  that  such  a  provision  does  not  render  the 
action  of  the  council  final  and  conclusive,  or  exclude  the  jurisdiction  of  the 
common-law  courts.6 

(2)  Interest.  —  A  member  of  a  municipal  council  is  disqualified  from 
voting  in  proceedings  involving  his  personal  or  pecuniary  interest.7    And  an 


statute  provides  that  the  rules  of  proceeding 
of  a  corporate  council  may  be  "  dispensed 
with"  by  vole  of  a  prescribed  number  of  the 
council,  it  is  a  sufficient  compliance  therewith 
where  such  required  proportion  vote  in  favor 
of  a  motion  to"  suspend  "  such  rules.  Bayard 
■v.  Baker,  76  Iowa  220. 

1.  Ayes  and  Nays.  —  Striker  v.  Kelly,  7  Hill 
(N.  Y.)  9,  reversed  on  another  point  2  Den.  (N. 
Y.)  323.  And  see  also,  as  intimating  that  such 
a  provision  is  directory  merely,  Elmendorf  v. 
Nfew  York,  25  VVend.  (N.  Y.)  693. 

2.  Cutler  v.  Russellville,  40  Ark.  105;  Sulli- 
van v.  Leadville,  11  Colo.  483;  Durango  v. 
Pennington,  8  Colo.  257;  Tracey  v.  People,  6 
Colo.  151 ;  Delphi  v.  Evans,  36  Ind.  90,  ro  Am. 
Rep.  12;  Indianola  v.  Jones,  29  Iowa  282; 
Morrison  v.  Lawrence,  98  Mass.  219;  Steckert 
v.  East  Saginaw,  22  Mich.  104.  And  see  Sul- 
livan v.  Leadville,  11  Colo.  483. 

Not  a  Limitation  on  Power  to  Contract. —  In- 
dianola v.  Jones,  29  Iowa  282.  And  see  Daven- 
port v.  Peoria  M.  &  F.  Ins.  Co.,  17  Iowa  276. 

Roll  Call  Not  Essential. —  Brophy  v.  Hyatt, 
10  Colo.  223. 

Subsequent  Entry  Valid.  —  Becker  v.  Hender- 
son, 100  Ky.  450. 

Entry  Nunc  Pro  Tunc.  —  Logmsport  v.  Crock- 
ett, 64  Ind.  319.  And  see  Pineville  v.  Burch- 
field,  (1897)  42  S.  W.  Rep.  340. 

Not  Applicable  to  Contract  by  City  with  Attorney 
to  Effect  Compromise  of  Debt.  —  Logansport 
Dykeman,  116  Ind.  15. 

Not  Applicable  to  Vote  on  Motion  to  Adjourn. 
—  Green  Bay  w.  Brauis,  50  Wis.  204. 

Unanimous  Vote. —  It  his  been  held  a  suffi- 
cient compliance  with  the  requirement  that  the 
yeas  and  nays  be  called  and  recorded,  where 
the  record  shows  that  all  those  present  voted 
unanimously  in  the  affirmative  or  negative, 
though  the  negative  or  affirmative,  as  the  case 
might  be,  was  not  called.  Bayard  7'.  Baker, 
76  Iowa  220.  Compare  Steckeri  v.  East  Sagi- 
naw, 22  Mich.  104. 

Recording  Number  of  Votes.  —  Even  though  a 
charter  does  not,  in  express  terms,  require  the 


yeas  and  nays  to  be  recorded,  yet  the  number 
if  not  the  names  of  the  voters  on  each  side 
should  be  recorded.  McCoimick  v.  Bay  City, 
23  Mich.  457. 

3.  Extrinsic  Evidence  Incompetent.  —  Spangler 
v.  Jacooy,  14  111.  297,  58  Am.  Dec.  571 ;  Logans- 
port  v.  Crockett,  64  Ind.  319;  Mayhew  v.  Gay 
Head  Dist.,  13  Allen  (Mass.)  129;  Young  v.  St. 
Louis,  47  Mo.  495;  Matter  of  Carlton  St.,  16 
Hun  (N.  Y.)  497,  78  N.  Y.  362.  And  see  Mor- 
rison v.  Lawrence.  98  Mass.  219. 

Presumption.- — Where  the  record  does  not 
show  that  the  yeas  and  nays  were  recorded,  a 
presumption  will  not  be  indulged  that  this  was 
done.    Tracey  v.  People,  6  Colo.  151. 

4.  Qualifications  of  Members.  —  Green  v. 
Adams,  119  Ala,  472;  State  v.  Fitzgerald,  44 
Mo.  425;  Cate  v.  Martin,  69  N.  H.  610;  Rob- 
erts v.  Camden,  63  N.  J.  L.  186.  And  see 
People  v.  Harshaw,  60  Mich.  200,  1  Am.  St. 
Rep.  498. 

Title  Regular — Disputed  Facts.  —  But  uhere 
one  claiming  the  right  to  a  seat  in  the  munici- 
pal council  has  a  regular  title  thereto,  his  in- 
competency depending  on  facts  controverted 
by  him,  he  is  entitled  to  have  the  issue  of  fact 
tried  by  a  judicial  tribunal.  Doran  r.  De  Long, 
48  Mich.  552. 

Indemnity  to  Member  for  Expenses  of  Contesting 
Seat.  —  Thibodeau  v.  Aubert-Gallion,  4  Quebec 
Super.  Ct.  485. 

5.  Simon  v.  Portland  Common  Council,  9 
Oregon  437;  Cate  v.  Martin.  69  N.  H.  610. 

Action  of  Former  Council  Not  Reviewable  by 
Successor. —  Doian  v.  De  Long,  4S  Mich.  552; 
Roberts  v.  Camden,  63  N.  J.  L.  1S6.  And  see 
Schwartz  v.  Thirty-Two  Flatboats,  14  La.  Ann. 
243. 

6.  State  v.  Fitzgerald,  44  Mo.  425. 

7.  Interest  of  Member. —  Lower  Kings  River 
Reclamation  Dist.  No.  531  v.  McCullah,  124 
Cal.  175;  Ft.  Wayne  Lake  Shore,  etc.,  R. 
Co.,  132  Ind.  55S,  32  Am.  St.  Rep.  277;  Buffing- 
ton  Wheel  Co.  w.  Burnham,  60  Iowa  493:  State 
v.  Shea,  106  Iowa  735;  Rider  v.  Portsmouth, 
67  N.  H.  298;  Jolly  v.  Pittsburgh,  etc.,  R.  Co.s 
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ordinance,  resolution,  or  motion  passed  by  the  concurrence  of  one  or  more 
members  so  disqualified  is  void.1  But  the  fact  that  one  member  voting  is 
disqualified  because  of  interest  does  not  render  the  ordinance  or  contract 
void,  where  the  proceeding  is  proper  and  lawful,  and  a  majority  of  the  body, 
irrespective  of  the  disqualified  member,  voted  for  the  measure.2 

g.  Chief  Officer  —  Necessity  for  Presence  of.  —  As  a  general  rule, 
the  mayor  or  other  chief  officer  of  the  municipal  corporation  presides  at  the 
meetings  of  the  governing  body,3  and  is  given  the  right  to  vote  in  case  of  a 
tie.4  But  this  is  not  always  either  a  right  or  a  duty  of  that  officer.  The 
question  depends  upon  the  construction  of  the  charter,  organic  law,  or  con- 
stituent act.5  So  also  he  may  or  may  not  be  an  essential  constituent  part  of 
the  governing  body,  according  to  the  provisions  of  the  city  charter.0  It  has 
been  said  with  reference  to  the  old  English  municipal  corporations  that  when 
the  mayor  or  other  chief  officer  was  not  present  at  a  corporate  assembly,  it 
could  transact  no  corporate  business.7  But  in  the  United  States  the  presence 
of  the  mayor  or  other  chief  officer  is  not,  as  a  rule,  essential  to  valid  corporate 
action.8 

h.  Publication  of  Proceedings.  —  In  some  charters  provision  is  made 
/or  the  publication  of  the  proceedings  of  the  city  council.9 

5.  Reconsideration,  Rescission  of  Former  Action,  etc.  ■ —  a.  In  General.  — 
The  governing  body  of  a  municipal  corporation  has,  as  a  rule,  the  power,  if 


*5  Pittsb.  Leg.  J.  N.  S.  (Pa.)  259;  Rouleau  v. 
St.  Lambert,  10  Quebec  Super.  Ct.  69. 

For  Instances  of  Interests  Held  Not  Disqualify- 
ing. —  See  Le  Feuvre  v.  Lankester,  3  El.  &  Bl. 
530,  77  E.  C.  L.  530,  2  C.  L.  R.  1426,  18  Jur.  B94, 
23  L.  J.  Q.  B.  254;  Belair  v.  Royal  Electric 
Co.,  4  Quebec  Q.  B.  548;  Wrought  Iron  Bridge 
Co.  v.  Arkansas  City,  59  Kan.  259. 

Colorable  Assignment  of  Stock  Does  Not  Relieve 
Disability. — Jolly  v.  Pittsburgh,  etc.,  R.  Co., 
25  Pittsb.  Leg.  J.  N.  S.  (Pa.)  259. 

Holding  Stock  as  Collateral  Security  Disqualifies. 
—  Foster  v.  Cape  May,  60  N.  J.  L.  78. 

1.  Buffington  Wheel  Co.  ?<.  Burnham,  60 
Iowa  493;  Stale  v.  Consumers'  Water  Co.,  56 
N.  J.  L.  422;  Jolly  v.  Pittsburg,  etc.,  R.  Co., 
16  Pa.  Co.  Ct.  1. 

Ratification.  —  But  though  a  resolution  par- 
ticipaied  in  by  a  councilman  personally  inter- 
ested in  its  passage  may  be  voidable,  it  may 
be  ratified  and  validated  by  a  subsequent 
council,  none  of  the  members  of  which  were 
interested.  Ft.  Wayne  v.  Lake  Shore,  etc.,  R. 
Co.,  132  Ind.  558,  32  Am.  St.  Rep.  277. 

2.  Marshall  v.  Ell  wood,  189  Pa.  St.  348. 

3.  Carroll  v.  Wall,  35  Kan.  36;  Martin  v. 
State,  23  Neb.  371. 

The  Right  to  Preside  over  the  Meetings  of  a 
Municipal  Council  has  been  held  to  be  a  fran- 
chise, and  may  be  tested  by  quo  warranto. 
Cochran  v.  McCleary.  22  Iowa  75;  Reynolds 
v.  Baldwin,  r  La.  Ann.  162. 

The  English  Municipal  Corporations  Act,  5  and 
6  William'  IV.,  c.  76,  §  57,  enacts  that  the 
mayor  of  every  borough  "shall  during  the  time 
of  his  mayoralty  have  precedence  in  all  places 
within  the  borough."  This  section  has,  how- 
ever, been  held  to  refer  to  social,  not  magiste- 
rial precedence,  and  it  does  not  therefore 
entitle  the  mayor  during  his  mayoraliy  to  take 
precedence  and  to  preside  at  all  meetings  of 
the  borough  justices  held  in  the  borough,  at 
which  a  chairman  is  required.  Ex  p.  Birming- 
ham, 3  El.  &  El.  222,  107  E.  C.  L.  222. 


Erroneous  Announcement  of  Result  of  Vote.  ■ — 

The  arbitrary  and  erroneous  declaration  of  the 
mayor  in  announcing  the  result  of  the  vote  of 
the  city  council  in  no  way  affects  the  true  re- 
sult.   Chariton  v.  Holliday,  60  Iowa  391. 

4.  Tie  Vote.  —  State  v.  Chapman,  44  Conn. 
595;  Carrollton  v.  Clark,  21  111.  App.  74;  Car- 
roll v.  Wall,  35  Kan.  36;  State  v.  Yates,  19 
Mont.  239. 

Mayor  May  Confirm  His  Own  Appointments  to 
Office.  —  Carroll  v.  Wall,  35  Kan.  36. 

5.  Ex  p.  Birmingham,  3  El.  &  El.  222,  107 
E.  C.  L.  222;  Cochran  v.  McCleary,  22  Iowa 
75;  Reynolds  v.  Baldwin,  1  La.  Ann.  162, 
Achley's  Case,  (Supm.  Ct.  Spec.  T.)  4  Abb.  Pr. 
(N.  Y.)  35;  Com.  v.  Kepner,  10  Phila.  (Pa.)  510. 
30  Leg.  Int.  (Pa.)  312. 

6.  Where  Chief  Officer  Constituent  Part.  — 
Saxton  v.  Beach,  50  Mo.  488;  Haynes  v.  Wash- 
ington County,  19  111.  66. 

Power  to  Appoint  Committees.  —  Where  the 
presidents  of  the  boards  of  aldermen  and 
supervisors  composing  the  city  council  are 
authorized  to  appoint  its  committees,  such 
boards  cannot  deprive  their  presidents  of  such 
power.    Buckton  v.  People,  12  Colo.  App.  86. 

Chief  Officer  Not  Member  of  Board. —  It  is  some- 
times provided  that  the  governing  body  shall 
be  composed  exclusively  of  the  trustees,  alder- 
men, or  council  men.  When  this  is  the  case  the 
mayor  or  other  chief  officer  is  not  ex  officio  a 
member  of  the  governing  body  and  has  no 
right  to  preside,  sit  or  vote  therein.  Cochran 
v.  McCleary,  22  Iowa  75. 

7.  Richards  v.  Clarksburg,  30  W.  Va.  491. 
And  see  Reg.  v.  Gippo,  2  Ld.  Raym.  1233. 

8.  Richards  v.  Clarksburg,  30  W.  Va.  491. 

9.  See  Whitney  v.  Van  Buskirk,  40  N.  J.  L. 
403- 

It  has  been  intimated,  however,  that  a  clause 
requiring  the  publication  of  resolutions  of  the 
common  council  and  of  the  ayes  and  navs  of 
the  members  thereon  is  directory  merely. 
Elmendorf  v.  New  York,  25  Wend.  (N.  Y.)  693. 
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vested  rights  are  not  thereby  interfered  with,  to  reconsider  and  rescind  action 
previously  taken. 1  Where,  however,  the  rights  of  third  parties  have  intervened 
between  the  action  and  its  attempted  rescission,  the  latter  will  be  ineffectual 
and  void.2 

b.  MANNER  OF  RESCISSION.  —  Formal  reconsideration  and  rescission  are 
generally  unnecessary,  where  the  course  afterwards  pursued  is  inconsistent 
with  that  formerly  adopted.3  But  where  particular  action  is  required  to  be 
by  ordinance,  it  cannot,  as  a  rule,  be  reconsidered  and  rescinded  by  mere 
resolution.4 

XII.  Committees,  Officers,  and  Agents  —  1.  In  General. — The  only  way 

a  municipal  corporation  can  act  is  through  the  instrumentality  of  agents, 
officers,  or  committees.  As  a  general  rule,  therefore,  it  may  appoint  agents 
or  committees  whenever  necessary  to  the  proper  performance  of  municipal 
functions.5 


But  a  provision  requiring  the  common  coun- 
cil to  designate  not  more  than  a  given  number 
of  official  newspapers  for  the  city,  selecting 
those  hiving  the  largest  circulation  therein, 
lo  be  determined  as  provided,  has  been  held 
to  such  extent  mandatory.  People  v.  Troy, 
(Supm.  C'..  Gen.  T.)  2  N.  Y.  Supp.  114. 

1.  Power  to  Reconsider  and  Rescind  —  England. 
—  Reg.  v.  Ryde,  28  L.  T.  N.  S.  629. 

California.  —  McConoughey  v.  Jackson,  101 
Cal.  265,  40  Am.  St.  Rep.  50. 

Georgia.  —  Red  v.  Augusta,  25  Ga.  386. 

Indiana.  —  Ross  v.  Stackhouse,  114  Ind.  200. 

Iowa. —  Mann  v.  Le  Mars,  109  Iowa  251. 

Massachusetts.  —  Pond  v.  Negus,  3  Mass. 
230;  Baker  v.  Cushman,  127  Mass.  105. 

New  Jersey. — Whitney  v.  Van  Buskirk,  40 
N.  J.  L.  463;  Jersey  City  v.  State,  30  N.  J.  L. 
521;  State  v.  Foster,  7  N.  J.  L.  101. 

New  York.  —  People  v.  Rochester,  5  Laos. 
(N.  Y.)  11. 

North  Carolina. —  Tucker  v.  Justices,  13  Ired. 
L.  (35  N.  Car.)  434. 

Ohio.  —  McClain  v.  McKisson,  8  Ohio  Cir. 
Dec.  357,  15  Ohio  Cir.  Ct.  517. 

Pennsylvania. — Com.  v.  Pittsburgh,  14  Pa. 
St.  177. 

Vermont.  —  Estey  z\  Starr,  56  Vt.  690;  Stod- 
dard v.  Gilman,  22  Vt.  568. 

A  Joint  Convention  of  Two  Branches  of  a  City 
Council,  after  voting  f  jr  a  municipal  officer, 
may  at  the  s.ime  meeting  and  before  the  result 
of  the  election  has  been  declared  treat  the 
proceedings  as  irregular  and  vote  anew.  Baker 
v.  Cushman,  127  Mass.  105. 

No  Reconsideration  After  Final  Action.  —  Whit- 
ney v.  Van  Buskirk,  40  N.  J.  L.  463.  See  also 
Bigler  v.  New  York,  (Supm.  Ct.)  5  Abb.  N. 
Cas.  (NT.  Y.)  51. 

Reconsideration  of  Mayor's  Veto.  —  It  is  not 
competent  for  a  municipal  council  to  recon- 
sider its  vote  failing  to  pass  a  resolution  or 
ordinance  returned  with  the  veto  of  the  chief 
officer.  Sank  v.  Philadelphia,  4  Brews.  (Pa.) 
133. 

Rule  of  Council  Against   Reconsideration.  — 

Where  a  rule  of  a  city  council  provided  that 
where  a  matter  had  been  indefinitely  post- 
poned, the  same  subject  should  not  be  acted 
on  again  or  considered  during  the  session,  such 
rule  will  apply  to  prevent  the  reconsideration 
of  a  subject  substantially  the  same  as  that  de- 
ferred.   Zeiler  v.  Central  R.  Co.,  84  Md.  304. 


2.  Safety  Insulated  Wire.  etc..  Co.  v.  Balti- 
more, 66  Fed  Rep.  140,  25  U.  S.  App.  166. 

Repudiation  of  Contracts.  —  The  right  of  re- 
consideration and  rescission  does  not  give  a 
municipal  council  the  right  to  repudiate  its 
contracts  validly  entered  into.  Advertiser, 
etc.,  Co.  v.  Detroit,  43  Mich.  116;  Dausch  v. 
Crane,  109  Mo. 323;  Galveston  v.  Morton,  58 
Tex.  409. 

Nor  can  a  vote  ratifying  a  contract  made  by 
town  officers  without  due  authority  be  re- 
scinded so  as  lo  affect  the  validity  of  the  con- 
tract.   Brown      Winterport,  79  Me.  305. 

3.  Green  Bay  v.  Brauns.  50  Wis.  204. 

It  is  not  necessary  for  a  municipal  council 
formally  to  rescind  its  vote  to  elect  a  paiticular 
officer  by  ballot,  in  order  validly  to  elect  by  a 
yea  and  nay  vole,  as  the  legal  effect  of  a  reso- 
lution to  elect  in  the  latter  manner  is  to  rescind 
the  former  vote  to  elect  by  ballot.  State  v. 
Chapman,  44  Conn.  595. 

4.  Hisey  v.  Charleston,  62  Mo.  App.  381; 
Cascaden  v.  Waterloo,  106  Iowa  673. 

Number  Required  to  Rescind.  —  In  some  in- 
stances a  prescribed  number,  greater  than  a 
majority,  is  expressly  required  for  a  rescission 
of  previous  action.  Tetley  v.  Vancouver,  5 
British  Columbia  276. 

Two-thirds  Vote.  —  Nor  can  a  resolution  re- 
quiring a  two-thirds  vote  be  reconsidered  by  a 
majority  of  less  than  two-thirds.  Whitney  v. 
Hudson,  69  Mich.  189. 

5.  May  Appoint  Committees  and  Agents  — 
United  States.  —  Hitchcock  v.  Galveston,  96  U. 
S.  341. 

Connecticut.  —  Gregory  v.  Bridgeport,  41 
Conn.  76,  19  Am.  Rep.  4S5. 

Indiana.  —  State  r\  Hauser,  63  Ind.  155. 

Iowa. — Stewart  i-.  Council  Bluffs,  5S  Iowa 
642. 

Maine.  — -  Nobleboro  v.  Clark,  6S  Me.  87,  2S 
Am.  Rep.  22. 

New  Jersey.  —  Burlington  v.  Dennison,  42  N. 
J.  L.  165. 

New  York.  —  K  ram  rath  v.  Albanv.  53  Hun 
(N.  Y.)  206;  Sharp  v.  New  York,  40*  Barb.  (N. 
Y.)  256. 

Oregon.  —  Beers  v.  Dallas  City,  16  Oregon 

334- 

Pennsylvania. — Com.  v.  Pittsburgh,  14  Pa. 

St.  177. 

Wisconsin.  —  Gilman  v.  Milwaukee,  61  W  is. 
588. 
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Officers  of  a  Municipal  Corporation  do  not  in  the  United  States,  as  in  England, 
constitute  an  integral  part  of  the  corporation,  but  are  the  mere  agents  or  serv- 
ants of  the  corporate  body.1 

2.  Must  Act  Within  Scope  of  Powers.  —  Agents,  officers,  and  committees  of  a 
municipal  corporation  must,  in  general,  act  within  the  scope  of  their  lawful 
and  legitimate  powers,  and  in  the  manner  prescribed,  to  bind  the  city.2 

3.  Delegation  of  Powers  —  a.  Governmen  tal  and  Discretionary  Func- 
tions.—  The  governing  body  of  a  municipal  corporation  is  not  at  liberty  to 
delegate  to  a  committee  or  an  officer  or  agent,  governmental,  legislative,  or 
discretionary  functions  confided  to  it  by  the  legislature  of  the  state,  in  the 
absence  of  express  authority  for  such  delegation.1* 

Virginia.  —  Beal  v.  Roanoke,  go  Va.  77. 
Washington-.  —  Bardsley    v.    Sternberg,  17 
Wash.  243. 
See  further  the  title  Public  Officers. 
3.  Governmental  and  Discretionary  Functions 
Cannot  Be  Delegated —  United  Stales. —  Hitch- 
cock  v.  Galveston,  96  U.  S.  341;    Blair  v. 
Waco,    75   Fed.    Rep.    800,  41    U.  S.  App. 
496. 

Alabama.  —  Dillard  v.  Webb,  55  Ala.  468. 
California.  —  Chase  v.  City  Treasurer,  122 
Cal.  540;  Knight  v.  Eureka,  123  Cal.  192;  Oak- 
land v.  Carpenlier,  13  Cal.  540. 

Colorado.  —  Walsh  v.  Denver,  11  Colo.  App. 
523-  . 

Illinois.  —  East  St.  Louis  v.  Wehrung,  50 
111.  28;  Chicago  v.  Stratton,  162  111.  494,  53 
Am.  St.  Rep.  325;  Gundling  v.  Chicago,  176 
111.  340;  People  v.  McWelhy,  177  111.  334;  East 
St.  Louis  v.  Thomas,  11  111.  App.  283. 

Indiana. — Stale  v.  Hauser,  63  Ind.  155; 
Benjamin  v.  Webster,  100  Ind.  15. 

Louisiana.  —  State  v.  Garibaldi,  44  La.  Ann. 
809. 

Michigan.  —  Robinson  v.  Detroit,  107  Mich. 
168. 

Minnesota .  —  Minneapolis  Gas-Light  Co.  v. 
Minneapolis,  36  Minn.  159. 

Missouri.  —  Kansas  City  v.  Bacon,  147  Mo. 
259;  Thomson  v.  Boonville,  61  Mo.  282;  Mat- 
thews v.  Alexandria,  68  Mo.  115,  30  Am.  Rep. 
776;  Kansas  City  v.  Duncan,  135  Mo.  571. 

Nezv  Hampshire.  —  Atty.-Gen.  v.  Lowell,  67 
N.  H.  198. 

New  Jersey.  —  Slocum  v.  Ocean  Grove  Camp 
Meeting  Assoc.,  59  N.  J.  L.  no;  Foster  v.  Cape 
May,  60  N.  J.  L.  78;  Tomlin  p.  Cape  May,  63 
N.  J.  L.  429;  State  v.  Paterson,  34  N.  J.  L.  163; 
Riley  v.  Trenton,  51  N.  J.  L.  4q8. 

Arew  York.  —  Kramrath  v.  Albany,  53  Hun 
(N.  Y.)  206:  Birdsall  v.  Clark,  73  N.  Y.  73,  29 
Am.  Rep.  105;  Thotnpson  v.  Scheimerhorn,  6 
N.  Y.  92,  55  Am.  Dec.  385;  Matter  of  Pitts- 
burgh, 27  N.  Y.  App.  Div.  353;  Matter  of  Emi- 
grant Industrial  Sav.  Bank,  75  N.  Y.  388; 
Brooklyn  v.  Breslin,  57  N.  Y.  591;  Phelps  v. 
New  York,  112  N.  Y.  216. 

Ohio.  — Lillard  v.  Ampt,  7  Ohio  Dec.  167,  4 
Ohio  N.  P.  305;  Elyria  Gas,  etc.,  Co.  v.  Elyria, 
57  Ohio  St.  374;  Ampt  v.  Cincinnati,  4  Ohio 
Dec.  176;  State  v.  Bell,  34  Ohio  St.  194. 

Rhode  Island.  — Arnold  v.  Pawtucket,  21  R. 

1: 15. 

Virginia.  —  Harrisonburg  v.  Roller,  97  Va. 
582. 

Canada.  —  Re  Elliott,  11  Manitoba  35S;  Re 
Cloutier,  11  Manitoba  220. 

See  further  the  title  Public  Officers. 


Dnless  Restricted  by  Charter  or  Scatute,  there 
is  no  doubt  of  the  right  lo  refer  mailers  com- 
ing belore  a  municipal  board  to  a  committee 
of  its  members  in  order  that  they  may  exam- 
ine the  subject  matter  and  collect  the  facts 
pertaining  thereto  and  make  report  thereon 
for  the  fuller  information  of  the  entire  body. 
Preble  v.  Portland.  45  Me.  241;  Bissell  v.  Jef- 
fersonville,  24  How.  (U.  S.)  287. 

Majority  Vote. — A  municipal  council  may 
make  and  abolish  its  committees  by  a  major- 
ity vote.  Dreyfus  v.  Lonergan,  73  Mo.  App. 
336. 

Membership  in  Council.  —  Where  a  municipal 
council  has  the  power  to  appointarommittee, 
the  members  thereof  need  nol,  in  general,  be 
members  of  the  council.  Edwards  v.  Water- 
town,  (Supm.  Ct.  Gen.  T.)  61  How.  Pr.  (N.  Y.) 
463. 

1.  Agents  of  Corporation.  —  Welch  v.  Ste.  Gene- 
vieve, 1  Dill.  (U.  S.)  130. 

For  a  full  treatment  of  the  subject  of  munici- 
pal officers,  see  the  litle  Public  Officers. 

Power  of  Creation  of  Offices  and  Appointment  of 
Officials. — -The  principal  and  permanent  offi- 
cers of  a  municipal  corporation  are  almost 
invariably  provided  for  by  the  charter.  But 
the  governing  body  of  the  corporation  is  fre- 
quently given  express  or  implied  power  lo 
app  >int  subordinate  officers  for  designated  pur- 
poses. Collopy  v.  Cloherty,  95  Ky.  330;  Wald- 
raven  v.  Memphis,  4  Coldw.  (Tenn.)  431. 

Abolition  of  Offices. —  It  has  been  held  that 
where  a  corporation,  under  its  charter,  has 
po.ver  to  create  an  office  and  place  an  incum- 
bent therein,  ii  has  also  the  power  to  abolish 
it.  Waldraven  v.  Memphis,  4  Coldw.  (Tenn.) 
431- 

2.  What  Acts  Bind  the  Corporation  —  Arkan- 
sas. —  Halbut  v.  Forrest  City,  34  Ark.  246. 

Dakota.  — Treadway  v.  Schnauber,  1  Dak. 
236. 

Florida.  —  Madison  v.  Newsome,  39  Fla.  149. 

Louisiana.  —  Condran  v.  New  Orleans,  43 
La.  Ann.  1202. 

Maine.  — Atkinson  v.  Minot,  75  Me.  189. 

Maryland.  —  Baltimore  v.  Eschbach,  18  Md. 
276. 

Missouri.  —  Leathers  v.  Springfield,  65  Mo. 
504. 

New  Hampshire.  —  Urch  v.  Portsmouth,  69 
N.  H.  162. 

New  York.  —  Boom  v.  Utica,  2  Barb.  (N.  Y.) 
104:  Sharp  7/.  New  York,  40  Barb.  (N.  Y.)  256; 
Davies  v.  New  York,  93  N.  Y.  250 

Pennsylvania .  —  Barnes  V.  Philadelphia,  3 
Phila  (Pa.)  409,  16  Leg.  Int.  (Pa.)  172;  Matter 
of  Fifth  Ave.  Sewer,  3  Pitlsb.  (Pa.)  278. 
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b.  Ministerial  or  Administrative  Functions. — Functions  which 
are  of  a  purely  ministerial,  administrative,  or  executive  nature  may  be  freely 
delegated  to  a  committee,  an  official,  or  some  one  selected  to  represent  the 
corporation,  unless,  of  course,  there  is  some  restraining  charter  or  statute 

provision. 1 

4.  How  Committee  Must  Act.  —  The  chairman  of  a  committee  appointed  by 

a  municipality  cannot  act  alone,  nor  can  a  majority  or  even  all  members  of  a 
committee  act  individually.  The  committee  must  act  in  a  body  in  the  man- 
ner prescribed.8 

XIII.  Legislative  Control  of  Municipal  Corporations  —  1.  Ia  General. 

— -  Except  to  the  extent  limited  by  constitutional  provisions,  the  legislative 
control  over  municipal  corporations  is  absolute  and  unrestrained.  Municipal 
powers  may  be  abridged,  charters  may  be  modified  or  amended,  territorial 
limits  may  bo  changed,  or  the  corporate  existence  extinguished  entirely,  at 
the  arbitrary  exercise  of  legislative  will,  and  wholly  irrespective  of  the  wishes 
or  consent  of  those  composing  the  body  politic.3 


1.  Ministerial  Functions  May  Be  Delegated  — 

United  Slates.  —  Hitchcock  v.  Galveston,  96  U. 
S.  3+t. 

Neiv  Jersey.  —  Harcourt  v.  Asbury  Park,  62 
N.  J.  L.  r58. 

Neiu  York. —  Edward;  v.  Watertown,  (Supm. 
Ct.  Gin.  T.)  6r  Ho.v.  Pr.  (NT.  Y.)  463;  Kram- 
rath  v.  Albany,  53  Hun  (N.  Y.)  206;  Birdsall 
v.  Clark,  73  N.  Y.  73,  29  Am.  Rep.  105;  Cooper 
v.  Brooklyn,  11  N.  Y.  App.  Di^.  71. 

Pennsylvania.  —  Barr  v.  Philadelphia,  S  Pa. 
Dist.  iq;  Baily  v.  Philadelphia,  184  Pa.  St. 
594,  41  W.  N.  C.  (Pa.)  529. 

Rhode  Island.  —  Ecroyd  v.  Coggeshall,  21  R. 
I.  1. 

Washington.  —  State  v.  Winter,  15  Wash. 
407. 

See  also  the  title  Public  Officers. 

2.  Committee  Must  Act  in  Body.  —  Sioux  City 
71.  Weare,  59  Iowa  95;  Murdough  v.  Revere, 
165  Mass.  109. 

Committee  Composed  of  Two  Members.  — ■  Where 
a  committee  of  a  board  of  aldermen  consists 
of  two  members,  the  concurrent  action  of  both 
is  necessary.  Rider  v.  Portsmouth,  67  N.  H. 
293. 

Action  on  Matters  Referred  to  Committee.  — 

Where  it  is  provided  that  the  common  council 
shall  only  act  upon  matters  referred  to  appro- 
priate committees  at  a  subsequent  meeting, 
not  held  on  the  same  day,  action  of  a  city 
council  in  violation  of  such  provision  is  invalid. 
Oilman  v.  Milwaukee,  6r  Wis.  588. 

3.  Power  of  Legislation  —  United  States.  — 
Barnes  v.  District  of  Columbia,  91  U.  S.  540; 
Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514. 

Alabama.  —  State  v.  Mobile,  24  Ala.  701. 

Arkansas.  —  Exgle  v.  Beard,  33  Ark,  497. 

California.  —  Grogan  v.  San  Francisco,  18 
Cal.  590;  San  Francisco  v.  Canavan,  42  Cal. 
541;  People  v.  Burr,  13  Cal.  343. 

Georgia.  — State  v.  Savannah,  R.  M.  Charlt. 
(Ga  )  250. 

Illinois.  —  People  v.  Chicago,  51  111.  17; 
Cicero  v.  Chicago,  182  111.  301 ;  Crook  v.  Peo- 
ple, 106  111.  237;  Richland  County  v.  Lawrence 
County,  12  111.  1;  People  v.  Wren,  5  III.  269. 

Indiana. — Sloan  v.  State,  8  Blackf.  (Ind.) 
361. 

Iowa.  —  Morford  v.  linger,  8  Iowa  82;  Clin- 
ton v.  Cedar  Rapids,  etc.,  R.  Co.,  24  Iowa  455. 


Kentucky.  —  Boyd  v.  Chambers,  78  Ky.  140. 

Louisiana.  —  Reynolds  v.  Baldwin.  I  La. 
Ann.  162;  Police  Jury  v.  Shreveport,  5  La. 
Ann.  664;  Layton  v.  New  Orleans,  12  La.  Ann. 
515- 

Maryland.  —  Baltimore  v.  State,  15  Md.  376, 
74  Am.  Dec.  572;  Hagerstown  v.  Sehner,  37 
Md.  180. 

Massachusetts.  —  Weymouth,  etc.,  Fire  Dist. 
v.  Norfolk  County,  108  Mass.  142;  Cobb  v. 
Kingman,  15  Mass.  197. 

Michigan.  —  People  v.  Deiroit,  28  Mich.  228, 
15  Am.  Rep.  202;  Smith  v.  Adrian,  1  Mich. 
495-  .  . 

Missouri.  —  State  v.  Linn  County  Ct.,  44  Mo. 
504;  St.  Louis  v.  Russell,  9  Mo.  507. 

Nebraska.  —  Stale  v.  Holden,  19  Neb.  249. 

New  Hampshire.  —  Berlin  v.  Gorham,  34  N. 
H.  266. 

Arezv  Jersey.  —  State  v.  Branin,  23  N.  J.  L. 
484;  Paterson  v.  Society,  etc.,  24  N.  J.  L. 

385. 

New  York.  —  Davidson  v.  New  York,  (N.  Y. 
Super.  Ct.  Gen.  T.)  27  How.  Pr.  (N.  Y.)  342; 
People  v.  Briggs,  50  N.  Y.  553;  People  v. 
Morris.  13  Wend.  (N.  Y.)  325;  People  v.  Pinck- 
ney,  32  N.  Y.  377. 

Ohio.  —  Marietta  v.  Fearing,  4  Ohio  427. 

Pennsylvania.  —  Philadelphia  v.  Fox,  64  Pa. 
St.  169.' 

Tennessee.  —  Lynch  v.  Lafiand,  4  Coldw. 
(Tenn.)  96;  Governor  v.  McEwen,  5  Humph. 
(Tenn.)  241;  McCallie  v.  Chattanooga,  3 
Head  (Tenn.)  317;  Memphis  v.  Memphis 
Water  Co.,  5  Heisk.  (Tenn.)  495;  Luehrman 
v.  Taxing  Dist.,  2  Lea  (Tenn.)  425;  State  v. 
Frost,  103  Tenn.  685;  Nichol  v.  Nashville,  9 
Humph.  (Tenn.)  252. 

Texas.  —  Graham  v.  Greenville,  67  Tex.  62; 
Blessing  v.  Galveston,  42  Tex.  641. 

Vermont.  —  Montpelier  v.  East  Montpelier, 
29  Vt.  12,  67  Am.  Dec.  748;  Atkins  v.  Ran- 
dolph, 31  Vt.  226. 

Legislative  Authority  Within  City  Limits.  — 
It  may  be  stated  as  a  general  rule  that  the 
authority  of  the  legislature  prevails  within  the 
limits  of  the  chartered  cities  and  villages,  and 
that  public  laws  have  the  same  force  there  as 
in  other  parts  of  the  state.  Darlington  v. 
New  York,  31  N.  Y.  164,  88  Am.  Dec.  24S; 
People  v.  Morris, 13  Wend.  (N.  Y.)  325. 
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Legislation  Delegated  to  Municipality  May  Be  Resumed. — The  legislative  brunch  of 
the  state  sovereignty  has  not  the  right  to  divest  itself  of  any  of  its  govern- 
mental functions  by  delegating  them  to  a  municipal  corporation  in  a  manner 
precluding  their  resumption  or  a  continued  control  over  their  exercise.1 

Requirement  as  to  Title  of  Statutes.  —  The  constitutional  provision  that  all  enact- 
ments of  the  legislature  shall  have  but  one  subject,  expressed  in  the  title 
thereof,  applies  to  municipal  corporations. a 

2.  Purely  Local  Matters.  —  According  to  the  view  of  a  number  of  courts, 
as  regards  property  rights  and  matters  of  exclusively  local  concern  the  state 
has  no  right  to  control  the  action  of  municipal  corporations  by  compulsory 
legislation.3  This  conclusion  is  sometimes  reached  rather  on  the  ground  that 
local  self  government  is  guaranteed  by  the  spirit  of  the  several  state  constitu- 
tions involved,  than  as  resulting  from  any  distinct  provisions  thereof,1  or 
sometimes  it  is  rested  on  a  right  residing  in  the  cities  and  towns  at  the  time 
of  the  adoption  of  the  state  constitution,  and  not  surrendered  thereby.5  In 
some  states,  however,  there  are  constitutional  provisions  prohibiting  special 


1.  Legislature  May  Not  Permanently  Divest 
Itself  of  Its  Powers.  —  Philadelphia  v.  Fox,  64 
Pa.  St.  169;  East  Hartford  v.  Hartford  Bridge 
Co.,  10  How.  (U.  S.)  511;  Gossler  v.  George- 
town, 6  Wheat.  (U.  S.)  596,  Clark  v.  Washing- 
ton, 12.  Wheat.  (U.  S.)  54.  And  see  Parker  v. 
Com.,  6  Pa.  St.  507,  47  Am.  Dec.  480. 

Thus,  the  Power  of  Taxation  confided  to  mu- 
nicipal corporations  is  a  delegated  trust  which 
may  be  revoked  or  modified  at  the  will  of  the 
legislature.  Richmond  v.  Richmond,  etc.,  R. 
Co.,  21  Gratt.  (Va.)  604.  But  the  right  to  col- 
lect taxes  which  have  been  legally  levied  can- 
not be  taken  away  by  the  legislature.  Du- 
buque v.  Illinois  Cent.  R.  Co.,  39  Iowa  56. 

Provision  of  General  Law  Incorporated  in  City 
Charter.  —  Where  a  city  adopts  into  its  charier 
a  provision  of  the  general  law  for  the  incor- 
poration of  municipalities,  the  amendment  of 
this  provision  in  the  general  law  will  control 
the  city  charter  so  that  the  amended  provision 
will  govern  as  to  matters  within  its  scope,  and 
not  the  old  provision  as  it  stands  in  the  city 
charter.  Its  adoption  by  the  city  will  not  con- 
vert such  provision  inio  a  separate  entity,  so 
as  to  place  it  beyond  the  operation  of  an 
amendment  to  the  general  law.  Guild  v.  Chi- 
cago, 82  111.  472. 

The  Fact  that  a  Particular  City  Is  Mentioned  in 
the  Constitution  by  Name  does  not  vest  it  with 
immunity  from  legislative  control.  Wade  v. 
Richmond,  18  Gratt.  (Va.)  583;  Baltimore  v. 
State,  15  Md.  376,  74  Am.  Dec.  572. 

Municipality  in  Existence  when  Constitution 
Adopted  —  Legislature  Controls.  —  Boyd  v. 
Chambers,  78  Ky.  r 40. 

Acceptance  of  Trust.  —  A  municipal  corpora- 
tion cannot,  by  accepting  a  trust,  divest  it- 
self of  any  immunity  from  legislative  action 
bv  setting  up  a  vested  right  to  maintain  the 
municipal  organization  in  the  form  in  which 
it  was  when  the  trust  was  created.  Montpelier 
v.  East  Montpelier,  29  Vt.  21,67  Am.  Dec.  748; 
Philadelphia  v.  Fox,  64  Pa.  St.  169;  Girard  v. 
Philadelphia,  7  Wall.  (U.  S.)  14. 

2.  Title  of  Statutes.  —  Ex  p.  Reynolds,  S7 
Ala.  138;  Lockhart  v.  Troy,  48  Ala.  579;  Aye- 
ridge  v.  Social  Circle  Com'rs,  60  Ga.  404;  Peo- 
ple v.  Mellen,  32  111.  181;  Morford  v.  Unger, 
8  Iowa  82;  Davis  v.  Woolnough.  9  Iowa  104; 
Williamson  v.  Keokuk,  44  Iowa  88,  Kithman 


v.  New  Orleans,  11  La.  Ann.  145;  Pullman  v. 
New  Vork,  54  Barb.  (N.  Y.)  169;  People  v. 
Bradley,  36  Mich.  447.  See  also  the  title 
Statutes. 

Enumeration  of  Powers.  —  It  is  not,  however, 
necessary,  in  order  to  comply  with  this  pro- 
vision, that  the  title  of  an  act  incorporating  a 
city  should  set  oul  an  enumeration  of  all  the 
powers  intended  to  be  conferred  upon  the 
corporate  body.  Lockhart  v.  Troy,  48  Ala. 
579- 

3.  State  Cannot  Control  Purely  Local  Concerns. 

—  State  v.  Denny,  118  Ind.  382;  State  v. 
Moores,  55  Neb.  480. 

Discretion  as  to  Local  Improvements.  —  The 
deprivation  of  the  city  council  or  other  appro- 
priate local  authority  of  all  discretion  in  re- 
spect to  local  improvements  is  not  within  the 
power  of  the  legislature.  People  v.  Lynch,  51 
Cal.  15,  21  Am.  Rep.  677. 

Improvement  and  Adornment  of  Streets  and  Pub- 
lic Places. —  It  has  been  held  an  unwarranta- 
ble interference  in  municipal  affairs  for  the 
legislature  of  a  state  to  dictate  to  a  city  the 
manner  in  which  it  shall  improve  and  beautify 
its  streets,  or  establish  parks  and  boulevards 
for  the  recreation  and  enjoyment  of  its  cilizens. 
People  v.  Detroit,  28  Mich.  228,  15  Am.  Rep. 
202. 

Compelling  Debt  for  Local  Purposes.  —  Under  a 
constitutional  provision  to  the  effect  that  the 
corporate  authorities  of  cities,  towns,  and  vil- 
lages may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes,  it  has 
been  held  that  the  legislature  cannot  compel 
a  municipal  corporation  to  incur  a  debt  for 
merely  local  purposes  against  its  wishes. 
People  v.  Chicago,  51  111.  17;  Cairo,  etc., 
R.  Co.  z:  Sparta,  77  III.  505;  Marshall  v.  Silli- 
man,  6r  111.  225. 

4.  Local  Self-Government  Guaranteed  by  Spirit 
of  Constitution.  —  Stale  v.  Denny,  118  Ind.  449; 
People  v.  Hurlbut,  24  Mich.  44.  9  Am.  Rep. 
103;  State  v.  Moores,  55  Neb.  480. 

5.  Powers  Reserved  under  Constitution.  —  Slate 
v.  Denny,  118  Ind.  449;  State  v.  Moores,  55 
Neb.  480.  In  the  last  case,  the  s  ate  constitu- 
tion contained  a  declaration  that  "  all  powers 
not  herein  delegated  remain  with  the  people," 
and  the  power  of  local  self-government  was 
held  to  be  a,mong  such  retained  powers. 


1219 


Volume  XX. 


Legislative  Control  of       MUNICIPAL  CORPORATIONS.       Municipal  Corporations. 


legislation  regulating  the  internal  affairs  of  cities.1  In  other  jurisdictions  the 
power  of  the  legislature  to  interfere  in  and  regulate  the  purely  local  affairs  of 
incorporated  towns  and  cities  is  broadly  conceded.3 

3.  Matters  of  Public  Concern.  —  In  matters  of  public  interest  and  concern, 
as  distinguished  from  merely  local  or  municipal  affairs,  the  legislative  control 
over  municipal  corporations  is,  as  a  rule,  complete.3 

4.  Control  over  Municipal  Property  —  a.  In  General.  —  While,  as  has  been 
seen,  the  legislature  is  regarded  as  having  plenary  power  over  the  existence 
of  municipal  corporations,  and  in  general  the  right  to  abrogate  or  modify 
their  powers  in  any  given  respect,  still  the  weight  of  authority  favors  the 
view  that  a  municipal  corporation  may  acquire  property  rights  inviolate  even 
as  between  it  and  the  legislature.4  Such  property  is  generally  referred  to  as 
that  acquired  by  a  city  in  its  private  and  proprietary  character,  or  that  held 
for  gain  or  emolument.5  The  contrast  between  property  thus  held  by  the 
municipality  for  private  purposes,  and  property  held  as  an  agency  of  the  state 
government  for  the  performance  of  strictly  public  duties,  is  illustrated  in  the 
note.6 


1.  Prohibitions  on  Special  Legislation,  —  A 

statute  altering  (he  boundaries  of  the  wards  of 
a  city  and  displacing  certain  municipal  officials 
and  changing  the  limes  of  election  of  city  offi- 
cers is  within  the  prohibition.  State  v.  New- 
ark, ;o  N.  J.  L.  550,  29  Am.  Rep.  266. 

A  constitutional  provision  to  the  effect  that 
the  legislature  shall  not  delegate  to  any  special 
commission  the  power  to  interfere  in  the 
matter  of  municipal  improvements  is  prospec- 
tive only,  and  does  not  relale  to  special  com- 
missions existing  before  the  adoption  of  the 
constitution.    Perki ns  v.  Slack,  86  Pa  St.  270. 

2.  Legislation  May  Regulate  Local  Affairs.  — 
Com  v.  Plaisted,  148  Mass.  375.  12  Am.  St. 
Rep.  566;  State  v.  Covington,  29  Ohio  St.  102. 

Policy  of  Legislation.  —  There  is  strong  rea- 
son for  recognizing,  so  fir  as  may  be  compati 
ble  with  the  general  public  interests,  the  right 
of  local  self-government  in  cities  and  towns; 
but  this  is  with  us  generally  a  matter  pertain- 
ing to  the  policy  or  wisdom  of  proposed  legisla- 
tion rather  than  a  question  of  constitutional 
construction."  In  re  Senate  Bill,  etc.,  12 
Colo.  188. 

3.  Highways.  —  Thus  the  legislature  has  the 
power  to  require  a  municipal  corporation  to 
maintain  in  proper  condition  for  travel  the 
high  ways  within  its  limits.  People  v.  Flagg, 
46  N.  Y.  401. 

Bridges,  Ferries,  etc.  —  The  legislature  of  a 
state  may  validly  provide  for  the  appointment 
of  a  committee  to  acquire  a  certain  bridge  and 
ferry  in  the  name  and  on  behalf  of  a  city, 
although  the  city  is  required  to  pay  the  cost 
price  without  its  consent.  Simon  v.  Northup, 
27  Oregon  487. 

An  act  of  the  legislature  providing  for  the 
construction  of  a  bridge  across  a  stream,  the 
boundary  line  between  two  counties,  and  dis- 
tributing the  expense  in  certain  proportions,  is 
valid.  Guilder  v.  Otsego,  20  Minn.  74;  Pum- 
phrey  v.  Baltimore,  47  Md.  145,  28  Am.  Rep. 
446.  See  also  the  title  Bridges,  vol.  4,  p.  927 
et  seq. 

Docks  and  Wharves.  —  The  legislature  may  of 
its  own  will  impose  upon  municipal  bodies 
duties  involving  the  outlay  of  money  in  such 
improvements  as  docks,  wharves,  etc.  Easton, 
etc.,  R.  Co.  v.  Central  R.  Co.,  52  N.  J.  L.  267. 


Railroad  Subway.  —  The  legislature  may  law- 
fully provide  for  the  construction  of  a  railroad 
subway  in  a  city  with  the  consent  of  the 
municipal  authorities,  and  require  the  city  to 
pay  for  the  same.  Prince  v.  Crocker,  166 
Mass.  347. 

County  Buildings.  —  But  it  would  not  be  com- 
petent for  the  legislature  to  compel  a  city  to 
bear  the  whole  expense  of  a  county  building, 
although  the  city  might  validly  be  authorized 
to  do  so.  Callam  v.  Saginaw,  50  Mich.  7. 
And  see  Sch neck  7\  Jeffersonville,  152  lnd.  204. 

4.  City's  Property  Protected  by  Constitutional 
Guaranties.  —  Savannah  v.  Steam  Bo  a  Co  ,  R. 
M.  Charlt.  (Ga.)  342;  New  Orleans,  etc..  R. 
Co.  v.  New  Orleans,  26  La.  Ann.  478;  People 
v.  Detroit,  28  Mich.  228,  15  Am  Rep.  202; 
Alkins  v.  Randolph,  31  Vt.  226.  See  also  the 
following  notes. 

5.  Property  Held  in  Right  of  Private  Owner- 
ship.—  New  Orleans  v.  New  Orleans  Water 
Works  Co.,  142  U.  S.  79;  Clinton  v.  Cedar 
Rapids,  etc.,  R.  Co.,  24  Iowa  455;  Wellington 
v.  Wellington  Tp.,  46  Kan.  213;  Pet  pie  v. 
Kerr,  27  N.  Y.  198.  See  also  Mount  Hope 
Cemetery  v.  Boston,  158  Mass  509,  35  Am.  St. 
Rep.  515,  extensively  quoted  in  the  title  Emi- 
nent Domain,  vol.  10.  p.  1135,  note  4. 

Private  Property  Held  for  Local  Municipal  Pur- 
poses by  municipal  corporations  is  invested 
with  all  the  security  of  the  private  tights  of 
the  individual.  Grogan  v.  San  Francisco,  18 
Cal.  590 

An  Action  by  the  State  for  the  Recovery  of  Mu- 
nicipal Property  cannot,  as  a  rule,  be  main- 
tained although  the  proper  municipal  authori- 
ties are  derelict  in  their  duty  in  thisTegard. 
People  v.  Ingersoll,  58  N.  Y.  1,  17  Am.  Rep. 
178;  People  ».  Fields,  5S  N.  Y.  491. 

6.  Public  and  Private  Property  of  Municipalities 
Distinguished.  —  A  municipal"  corporation  is 
an  agency  to  regulate  and  administer  the  in- 
ternal concerns  of  a  localitv,  but  duties  may 
be  imposed  on  it  not  loc?l  in  their  nature,  so 
that  it  possesses  two  classes  of  rights,  public 
and  private.  In  respect  to  the  one  class,  it  is 
merely  the  agent  of  t  he  state,  subject  to  its  con- 
trol; in  respect  to  the  other,  it  is  the  agent  of 
the  inhabitants  of  the  place,  and  maintains 
the  character  and  relations  of  individuals,  and 
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b.  Inviolability  of  State's  Grant.  —  Where  a  state  has  made  grants 
of  property  to  municipal  corporations  for  purposes  other  than  corporate  or 
municipal  use,  such  grants  have  been  held  to  rest  on  the  same  ground,  as  to 
legislative  control,  as  grants  to  individuals.1  '  But  an  act  which  is  a  mere 
transfer  to  the  city  authorities  of  a  public  trust  and  of  the  title  to  property  as 
ancillary  to  its  execution  is  not  a  contract  or  irrevocable  grant,  but  is  repeal- 
able  at  pleasure.*3 

5.  Municipal  Revenues.  —  The  general  power  of  the  legislature  of  a  state 
over  state  revenues  includes  the  revenues  of  a  municipal  corporation  for  any 
purpose  connected  with  the  present  or  past  condition  of  the  city,  except  as 


is  not  subject  to  the  absolute  control  of  the 
legislature.  Of  this  class  is  the  rig h t  to  ac- 
quire, hold,  and  dispose  of  property.  New 
Orleans,  etc  ,  R.  Co.  v.  New  Orleans,  26  La. 
Ann.  478.  See  also,  to  the  same  effect,  Mt. 
Pleasant  v.  Beckwith,  100  U.  S.  524;  Mount 
Hope  Cemetery  v.  Boston,  158  Mass.  509,  35 
Am.  St.  Rep  515,  quoted  under  the  title  Emi- 
nent Domain,  vol.  10,  p.  1135,  note  4:  Potter 
v.  Collins,  19  N.  V.  App.  392;  Milwaukee  v. 
Milwaukee,  12  Wis.  93.  Compare  Coyle  v.  Mc- 
Intyre,  7  Houst.  (Del.)  93,  40  Am.  St.  Rep.  109; 
Darlington  v.  New  York,  31  N.  Y.  164,  88  Am. 
Dec.  248. 

The  legislature  has  no  power  to  create  a  new 
civil  division  not  known  to  the  constitution, 
and  to  transfer  to  it  the  property  of  incor- 
porated villages,  without  the  consent  of  such 
villages  and  without  compensation  toihem. 
People  v.  Porter,  26  Hun  (N.  Y.)  622,  affirmed 
90  N.  Y.  68. 

Property  Acquired  by  Eminent  Domain  or  by 
Dedication,  where  the  fee  passes  from  the  dedi- 
cator, is  subject  to  the  control  of  the  legisla- 
ture, save  that  the  legislature  cannot  divert  it 
to  a  use  clearly  inconsistent  with  the  purpose 
of  the  condemnation  or  dedication.  Clinton  v. 
Cedar  Rapids,  etc.,  R.  Co.,  24  Iowa  455;  Port- 
land, etc.,  R.  Co.  7,,  Portland,  14  Oregon  188, 
58  Am.  Rep.  299.  The  first  of  these  cases  is  set 
out  under  the  title  Eminent  Domain,  vol.  10, 
p.  1135,  note  2;  the  second  under  the  same 
title,  vol.  10,  p.  1133,  note  3.  See  also  the  titles 
Dedication,  vol.  9,  p.  80;  Parks  and  Public 
Squares. 

Public  Buildings.  —  A  city  by  its  constituent 
act  may  be  authorized  to  acquire  property  for 
a  market  house  and  public  hall  or  the  like. 
Of  this  property  the  city  cannot  be  deprived 
by  legislative  acts  unless  it  be  taken  for  public 
use,  and  if  so  taken  the  city  is  entitled  to  com- 
pensation. Dillon,  C  J.,  in  Clinton  v.  Cedar 
Rapids,  etc.,  R.  Co.,  24  Iowa  455.  And  see 
Benson  v.  New  York.  10  Barb.  (N.  Y  )  245, 
to  the  effect  that  the  inhabitants  of  a  particular 
city  have  a  vested  right  in  the  city  hall, 
markets,  water  works,  public  ferries,  and  other 
public  property,  of  which  they  cannot  be  de- 
prived any  more  than  of  their  individual  dwell- 
ings or  storehouses. 

Change  in  Agency  for  Effecting  Public  Use.  — 
A  statute  transferring  to  police  commissinners, 
thereby  created,  the  right  to  use  for  public  pur- 
poses property  theretofore  used  for  the  same 
purposes  by  the  citv  police,  is  not  unconstitu- 
tional, since  it  involves  no  change  in  the  pub- 
lic use,  but  merely  in  the  agency  by  which  the 
use  is  directed.  Baltimore  v.  State,  15  Md. 
376,  74  Am.  Dec.  572. 


The  Streets  of  a  City  are  not  its  private  mu- 
nicipal properly,  but  are  as  a  rule  held  in  trust 
for  public  use  for  all  the  people  in  the  state, 
which  trust  is  subject  to  legislative  control. 
Clinton  v.  Cedar  Rapids,  etc.,  R.  Co  .  24  Iowa 
455;  People  v.  Kerr,  27  N.  Y.  188.  See  also 
New  Orleans  v.  Hopkins,  13  La.  326;  Darling- 
ton v.  New  York,  31  N.  Y.  164,  88  Am.  Dec. 
248;  Mercer  v.  Pittsburgh,  etc.,  R.  Co.,  36  Pa. 
St.  99;  Wagef  v.  Troy  Union  R.  Co.,  25  N.  Y. 
526;  Ford  v.  Chicago,  etc.,  R.  Co.,  14  Wis.  609, 
80  Am.  Dec.  791.  See  also  Elevated  Rail- 
roads, vol.  10,  p.  902,  note  7;  RAILWAYS • 
Street  Railways;  Streets  and  Side- 
walks. 

Control  over  Pueblo  Lands, —  In  California  it 
is  held  competent  for  the  legislature  to  con- 
trol and  direct  how  the  Pueblo  lands  shall  be 
managed  and  controlled  or  disposed  of  by  the 
municipal  corporations.  See  San  Francisco 
v.  Certain  Real  Estate,  42  Cal.  513;  San  Fran- 
cisco v.  Canavan,  42  Cal.  541.  And  see 
Pueblo. 

Due  Process  of  Law.  —  The  repeal  of  a  stat  ute 
permitting  a  city  to  set  off  the  taxes  of  a  water 
company  against  the  company's  rate  for  water, 
does  not  deprive  the  municipality  of  its  prop- 
erty without  due  process  of  law.  New  Orleans 
v.  New  Orleans  Water  Works  Co.,  142  U.  S. 
79.  See  also  the  title  Due  Pkocess  of  Law, 
vol.  10,  p.  298,  and  note  5. 

1.  Grants  to  Municipality  from  State.  —  Grogan 
v.  San  Francisco,  18  Cal  590;  Montpelier  v. 
East  Montpelier,  29  Vt.  12,  67  Am.  Dec.  748. 
See  also  the  title  Impairment  of  Obligation 
of  Contracts,  vol.  15,  p.  1049. 

A  grant  may  be  made  to  a  public  corpora- 
tion for  purposes  of  ptivate  advantage,  and 
although  the  public  may  also  derive  a  com- 
mon benefit  therefrom,  yet  the  corporation 
stands  on  the  same  footing  as  respects  such 
grant  as  would  any  body  of  persons  upon 
whom  like  privileges  were  conferred.  Rich- 
land County  v.  Lawrence  County,  12  111.  1. 

Assignment  of  Bonds.  —  Thus,  it  has  been  held 
that  a  slate  cannot  revoke  the  previous  assign- 
ment of  state  bonds.  Spaulding  y.  Andover, 
54  N.  H.  38. 

2.  Grant  to  City  in  Trust.  —  People  v.  Vander- 
bilt,  26  N.  Y.  287. 

Where  an  act  incorporating  a  city  relin- 
quished to  the  corporation  the  lands  included 
within  the  limits  thereof,  in  trust  for  the  use 
and  benefit  of  the  said  city  and  for  certain 
county  purposes,  it  was  held  that  such  act  did 
not  confer  a  grant,  and  trusts  thereunder  were 
extinguished  by  a  subsequent  repeal  of  the  act 
of  incorporation.  Bass  v.  Fontlerov,  11  Tex. 
698. 
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such  revenues  may,  by  the  law  creating  them,  be  devoted  to  special  uses.1 
It  has  been  denied  that  the  legislature  would  have  a  right  to  apply  the  reve- 
nue of  a  municipal  corporation  to  any  merely  private  purpose.2 

6.  Municipal  Contracts  —  Vested  Rights  —  a.  In  General. —  The  control 
of  the  legislature  over  a  municipal  corporation  can  only  be  exercised  in  sub- 
ordination to  the  principle  which  protects  the  obligation  of  contracts  from 
impairment,  and  the  security  of  vested  rights.3  Thus,  a  legislature  could  not, 
by  abolishing  an  existing  municipal  corporation,  affect  its  liability  for  debts 
validly  contracted.4  And  after  the  right  of  a  property  owner  to  compensa- 
tion for  land  taken  by  the  city  for  a  local  improvement  has  become  absolute 
and  unconditional,  a  subsequent  statute  cannot  operate  to  extinguish  the 
existing  right.5 

b.  Who  May  Invoke  Immunity.  — An  objection  that  particular  legisla- 
tion impairs  the  obligation  of  a  contract  by  which  a  city  had  become  bound 
can  only  be  raised  by  the  creditor  or  other  party  to  the  contract.  It  does 
not  lie  in  the  mouth  of  a  mere  property  owner  in  the  city,  or  a  third  person 
not  a  party  to  the  contract.6 

c.  Payment  of  Debts.  — The  legislature  has  power  to  provide  how  the 
debts  of  municipal  corporations  shall  be  paid,  subject  to  constitutional  limita- 
tions.7 The  legislature  may  also  impose  upon  a  city  or  other  municipality 
the  payment  of  claims  just  in  themselves  and  for  which  an  equivalent  has 
been  received,  but  which,  from  some  cause,  cannot  be  enforced  at  law,8  and 


1.  State  Control  of  Municipal  Revenues.  —  New 

Orleans  v.  Clark,  95  U.  S.  644;  Sinton  v.  Ash- 
bury,  41  Cal.  530;  People  v.  Lynch,  51  Cal.  15, 
21  Am.  Rep.  677.  See  also  the  title  Taxa- 
tion. 

Illustration.  —  Thus  it  has  been  held  that  the 
legislature  has  a  right  to  direct  that  the 
revenue  of  a  municipal  corporation  derived 
from  a  particular  souice  sh all  be  applied  10 
the  support  of  a  public  ch  iritable  institution 
situated  within  the  municipal  limits.  Indian- 
apolis v.  Indianapolis  Home  for  Friendless 
Women,  50  Ind.  215. 

License  Taxes.  —  It  has  also  been  held  to  be 
within  the  right  uf  the  legislature  to  repeal  so 
much  of  an  act  incorporating  a  city  as  gives 
authority  to  its  officers  to  giant  licenses  for 
certain  purposes,  whether  the  money  to  be  de- 
rived therefrom  was  by  the  municipal  charter 
especially  appropriated  to  a  particular  purpose 
or  not.  Gutzweller  v.  People,  14  111.  142. 
Compare  Aberdeen  Female  Academy  v.  Aber- 
deen, 13  Smed.  &  M.  (Miss.)  645. 

2.  Power  to  Apply  to  Private  Purpose.  —  In- 
rlianapolis  v.  Indianapolis  Home  for  Friend- 
less Women,  50  Ind.  215. 

3.  Power  over  Municipal  Contracts  —  United 
States.  —  Milner  v.  Pensacola,  2  Woods  (U.  S.) 
632;  U.  S.  v.  Galena,  10  Biss.  (U.  S.)  263;  Von 
Hotfman  v.  Quincy,  4  Wall.  ((J.  S.)  535;  Bum 
v.  Muscatine,  8  Wall.  (U.  S.)  575;  Furman  v. 
Nichol,  8  Wall.  (U.  S.)  44;  Broughton  v.  Pen- 
sacola, 93  U.  S.  266;  Mt.  Pleasant  v.  Beckwith, 
100  U.  S.  524. 

Kentucky.  —  Boyd  v.  Chambers,  78  Ky.  140. 

Mississippi.  —  State  Board  of  Education  v 
Aberdeen,  56  Miss.  518. 

New  Jersey.  —  Gabler  v.  Elizabeth,  42  N.  J 
L.  79- 

JVezvYork.  —  Brooklyn  ParkCom'rs  v.  Arm 
strong,  45  N.  Y.  234,  6  Am.  Rep  70;  Peopli 
v.  Ingersoll,  58  N.  Y.  1,  17  Am.  Rep.  178 
People  v.  Buffalo,  140  N.  Y.  300,  37  Am.  St 
Rep.  563. 


Ohio.  —  Goodale  -■.  Fennell,  27  Ohio  St.  426 
22  Am.  Rep.  321. 

Pennsylvania.  —  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  175,  72  Am.  Dec.  730; 
Philadelphia  v.  Fox,  64  Pa.  St.  169;  Williams's 
Appeal,  72  Pa.  St.  214. 

Vermont.  —  Atkins  v.  Randolph,  31  Yt.  226. 

Wisconsin.  —  State  v.  Madison,  15  Wis.  30; 
Smith  v.  Appleton,  19  Wis.  468. 

See  also  the  title  Impairment  of  Obligation 
of  Contracts,  vol.  15,  p.  1030. 

The  Taxing  Power  is  within  this  principle. 
Goodale  v.  Fennell,  27  Ohio  St.  426,  22  Am. 
Rep.  321.  See  also  the  title  Impairment  of 
Obligation  of  Contracts,  vol.  15,  p.  1048; 
Taxation. 

Discharge  of  Mortgage.  —  An  act.  the  effect  of 
which  would  be  to  discharge  the  lien  of  a 
mortgage  to  secure  a  corporate  debt,  would  be 
unconstitutional.  Brooklyn  Park  Com'rs  v. 
Armstrong.  45  N.  Y.  234,  6  Am.  Rep.  70. 

Executions  Against  Municipalities.  —  The  re- 
peal of  an  act  concerning  executions  against 
municipal  corporations  would  be  invalid  as,  to 
existing  creditors,  if  substantially  impairing 
their  rights  under  the  repealed  statute.  Gable 
v.  Elizabeth,  42  N.  J.  L.  79. 

Ferry  Franchises  Held  by  Municipalities.  —  See 
the  title  Ferries,  vol.  12,  p.  10S9,  note  8. 

4.  Abolition  of  Municipality  Cannot  Affect  lia- 
bilities.—  Boyd  v.  Chambers,  7S  Ky.  140; 
Maysville  v.  Shultz,  3  Dana  (Ky.)  10.  See 
also  Meriwether  v.  Garrett,  102  U.  S.  472. 
Nor  by  dividing  an  existing  municipal  cor- 
poration.   State  -■.  Lake  City,  25  Minn.  404. 

5.  Ganson  v.  Buffalo,  2  Abb.  App.  Dec.  (N. 
Y.)  236. 

6.  Only  Creditor  or  Party  to  Contract  May  Com- 
plain.—  Oilman  v.  Sheboygan,  2  Black  (U.  S.) 
5  to;  St.  Louis  v.  Sheilds,  52  Mo.  351. 

7.  Vance  <;■.  Little  Rock,  30  Ark.  435. 

8.  Payment  of  Just  Claims  Imposed.  —  New 
Orleans  v.  Clark,  95  U.  S.  644;  People  z>.  Burr, 
13  Cal.  343;  Creighton  v.  San  Francisco,  42 
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a  law  requiring  a  municipal  corporation  to  pay  such  a  claim  is  not  within  the 
constitutional  prohibition  of  a  retroactive  law,  any  more  than  would  be  an  act 
of  appropriation  providing  for  the  payment  of  a  pre-existing  claim. 1  Hut  the 
legislature  has  no  constitutional  power  to  provide  means  for  the  collection  of 
a  void  obligation  of  a  municipal  corporation,2  or  to  compel  a  city  to  pay  a 
claim  made  against  it  which  it  is  under  no  obligation  to  pay,  moral,  legal,  or 
equitable.3 

Exercise  of  Judicial  Powers.  — -  An  act  of  the  legislature  which  attempts  definitely 
to  fix  the  amount  due  from  a  municipal  corporation  to  a  private  individual  is 
an  attempt  upon  the  part  of  the  legislature  to  exercise  judicial  powers,  and 
is  for  that  reason  unconstitutional.* 

7.  Municipal  Officers.  —  As  the  legislature  represents  the  public  interest,  and 
has  full  control  of  all  municipal  organizations  as  instrumentalities  of  govern- 
ment, this  branch  of  the  state  sovereignty  may,  unless  restrained  by  consti- 
tutional provision,  create  such  municipal  offices  as  it  thinks  the  public 
interest  requires,  and  fill  them  with  any  persons  selected  for  the  purpose.5 
On  the  other  hand,  it  has  been  declared  that  one  of  the  fundamental  principles 
of  municipal  corporations  is  the  right  of  local  self-government,  including  the 
right  to  choose  officers  to  administer  the  affairs  of  the  municipality.6  But  in 
a  number  of  cases  the  right  of  the  legislature  to  appoint  certain  officers  whose 
powers  and  duties  extend  over  municipal  territory  has  been  maintained,  on 
the  ground  that  such  officers  are,  in  strictness,  officers  of  the  state  and  not 
municipal  officers.7    This  principle  has  been  applied  to  the  appointment  by 


Cal.  446;  Craft  v.  Lofinck,  34  Kan.  365;  People 
v.  Green,  63  Birb.  (N.  Y.)  390.  And  see  Brew- 
ster i/.  Syracuse,  ig  N.  Y.  116;  Guilford  v. 
Chenango  County,  13  N.  Y.  143.  But  see,  as 
criticising  this  doctrine.  People  v.  Lynch,  51 
Cal.  15,  21  Am.  Rep. 677. 

Contracts  of  Provisional  Municipality.  — 
Although  the  com  racts  of  a  provisional  munici- 
pality, having  neither  de  facto  nor  de  jure  ex- 
istence, an:  of  no  obligation  as  to  either  parly 
thereto,  the  legislature  has  the  constitutional 
po.ver  to  provide  for  the  payment,  by  a  village 
corporation  -.vhicli  succeeds  a  piovisional 
municipality,  of  the  debts  and  liabilities  con- 
tracted by  the  laiter.  Guthrie  v.  Territory,  1 
Okla.  188;  Guthrie  Nat.  Bank  v.  Guthrie,  173 
U.  S.  528.  But  conpare  Guthrie  Nat.  Bank  v. 
McEl  Hinney,  5  Okla.  107. 

1.  Mew  Orleans  v.  Clark,  95  U.  S.  644. 

2.  Mosher  v.  Independent  School  Dist.,  44 
Io.va  122. 

3.  Cannot  Compel  Payment  Where  No  Obligation 
to  Pay.  —  Hoagland  v.  Sacramento,  52  Cal.  142; 
Craft  v.  Lofinck,  34  Kan.  365.  And  see  Bald- 
win v.  New  York,  42  Barb.  (N.  Y.)  549,  45  Barb. 
(N.  Y.)  359- 

4.  Legislature  Cannot  Determine  Amount  of 
Claim.  —  State  n.  Hampton,  13  Nev.  441;  Bald- 
win v.  New  York,  42  Barb.  (N.  Y.)  549,  45 
Barb.  (N.  Y.)  359.  And  see  Sanborn  1.  Rice 
County,  9  Minn.  273. 

Illustration.  —  So  an  act  of  the  legislature 
compelling  the  taxation  of  a  town  lo  pay  for  a 
bounty  to  a  volunteer,  and  the  expenses  of  un- 
successful suits  to  recover  the  same,  is  objec- 
tionable as  exercising  judicial  powers  ty 
adjudicating  the  rights  of  the  parties.  State 
z/.Tappan,  29  Wis.  664,  9  Am.  Rep.  622.  But 
compare  Dennis  v.  Maynard,  15  111.  477,  which 
involved  certain  claims  against  a  county,  in 
which  it  was  held  that  the  legislature  had  the 
power  to  direct  the  county  authorities  to  allow 


just  claims  oat  of  the  public  treasury,  or  might 
fix  the  amount  and  direct  the  necessary  fund 
lo  be  raised  by  taxation. 

5.  Legislature  May  Create  Municipal  Offices.  — 
In  re  Senate  Bill,  etc.,  12  Colo.  188;  Com.  v. 
Plaisted,  148  Mass.  375,  12  Am.  St.  Rep.  566; 
People  r.  Draper,  15  N.  Y.  532;  Harriss  v. 
Wright,  121  N.  Car.  172;  Philadelphia  f..  Fox, 
64  Pa.  St.  169.  And  see  State  v.  Von  Baum- 
bach,  12  Wis.  310. 

Creation  of  Board  of  Public  Works.  —  A  consti- 
tutional provision  that  the  legislature  shall 
not  delegate  to  any  special  commission  any 
power  to  interfere  in  municipal  affairs-does  not 
prohibit  the  creation  of  a  board  of  public  works 
for  a  city,  the  members  of  which  are  appointed 
by  the  governor,  as  such  board  is  not  a 
"  special  commission  "  within  the  provision 
referred  to,  but  a  regular  department  of  the 
city  government.  In  re  Senate  Bill,  etc.,  12 
Colo.  188. 

6.  Principle  of  Local  Self-Government  Protected. 

—  State  v.  Denny,  118  Ind.  449;  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103;  State 
v.  Moores,  55  Neb.  480,  overruling  State  v. 
Seavey,  22  Neb.  454.  See  also  supra,  this  sec- 
tion, Purely  Local  Matters. 

It  has  been  held  that  a  constitutional  provi- 
sion to  the  effect  that  municipal  officers  shall 
be  elected  or  appointed  in  such  manner  as  the 
legislature  shall  direct,  contemplates  election 
or  appointment  by  the  local  authorities,  and 
not  by  the  legislature  itself  or  some  other 
power  designated  by  the  legislature.  People 
v.  Huilbut,  24  Mich.  44,  9  Am.  Rep.  103. 

Recognition  of  Legislative  Appointment  by 
Municipal  Authorities  constitutes  the  appointees 
municipal  officers.  People  v.  Lothrop,  24 
Mich.  235. 

7.  State  Officials. —  It  is  clear  that  the  state 
may  authorize  within  municipalities  the  elec- 
tion of  such  officers  as  are  required  to  execute 
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the  legislature  directly  or  indirectly  (as  by  conferring  the  right  of  appointment 
on  the  governor)  of  boards  of  police,1  of  highway  or  street  commissioners  for 
streets  within  the  city  limits,2  of  court  house  and  jail  commissioners,3  and  of 
drainage  boards,4  but  not  of  a  board  of  fire  commissioners,  such  officials 
exercising  local  and  municipal  in  contradistinction  to  state  functions.5 

Creation  of  New  Division  —  Police  District.  —  It  has  been  held  that  a  constitutional 
provision  that  all  city  and  county  officials  shall  be  elected  or  appointed  by 
city  or  county  electors  or  some  local  authority,  does  not  prohibit  a  legislative 
act  constituting  several  counties  and  municipalities  a  police  district,  and  pro- 
viding for  the  appointment  and  selection  of  a  police  board,  officers  of  police, 
clerks  and  police  force,  in  a  manner  other  than  that  provided  for  city  and 
county  officers.6 

8.  Consolidation,  Merger,  and  Division  —  a.  GENERALLY. — The  legislature 

has,  as  a  rule,  power  to  consolidate,  merge,  or  annex  existing  municipalities, 
or,  by  a  division  of  territory,  to  erect  new  municipalities  out  of  a  portion  of 
the  territory  of  those  already  existing.7    But  as  a  matter  of  course,  in  the 


their  general  laws,  or  to  perform  functions  ap- 
pertaining to  the  government  of  the  state,  not 
connecied  wiih  purely  municipal  affairs. 
Kahn  v.  Sutro,  114  Cal.  316. 

1.  Boards  of  Police  —  Kansas.  —  State  v. 
Hunter,  38  Kan.  578. 

Kentucky.  —  Police  Com'rs  v.  Louisville,  3 
Bush  (Ky.)  597. 

Louisiana.  —  Gaily  v.  Guichard,  27  La.  Ann. 
396;  Diamond  v.  Cain,  21  La.  Ann.  309. 

Maryland.  —  Baltimore  v.  Stale,  15  Md. 
376,  74  Am.  Dec.  572. 

Massachusetts.  —  Com.  v.  Plaisted,  148  Mass. 
375.  12  Am.  St.  Rep.  566. 

Michigan.  —  People  v.  Mahaney,  13  Mich. 
481. 

Missouri.  —  See  State  v.  St.  Louis  County 
Ct.,  34  Mo.  546. 

Ohio.  — State  v.  Covington,  29  Ohio  St.  102. 

Rhode  Island.  —  Newport  v.  f lorton,  (R.  I. 
1900)  47  Atl.  Rep.  312. 

Virginia.  —  Burch  v.  Hardvvicke,  30  Gratt. 
(Va.)  24.32,  Am.  Rep.  640. 

Compare  State  v.  Moores,  55  Neb.  480. 

The  Preservation  of  Public  Peace  is  held  to  be 
a  function  of  the  state  and  not  of  municipali- 
ties. State  v.  Covington,  29  Ohio  St.  102; 
Newport  v.  Horton,  (R.  I.  1900)47  Atl.  Rep. 
312. 

2.  People  v.  McDonald,  69  N.  Y.  362;  Daley 
v.  St.  Paul,  7  Minn.  390. 

3.  State  v.  Savannah,  R.  M.  Charlt.  (Ga.) 
250. 

4.  State  v.  Flower,  49  La.  Ann.  1199.  , 

5.  Fire  Commissioners.  —  State  v.  Denny,  118 
Ind.  449;  State  v.  Moores,  55  Neb.  480.  See 
also  the  title  Fire  Department,  vol.  13,  p.  73. 

6.  New  Subdivision  of  State  —  Local  Self-Gov- 
ernment.—  People  v.  Draper,  15  N.  Y.  532. 
The  officers  and  appointeesof  the  police  board 
so  constituted,  it  was  held,  were  neither  city 
nor  county  officers,  and  hence  were  without  the 
operation  of  the  clause  of  the  constitution  re- 
ferred to.  See  also  People  v.  Shepard,  36 
N.  Y.  285;  Metropolitan  Board  of  Health  v. 
Heister,  37  N.  Y.  661. 

But  where  the  act  in  effect  merely  extended 
the  boundaries  of  a  single  existing  city,  which, 
with  the  territory  so  added,  was  designated  as 
a  police  district,  provision  being  made  for  the 
establishment  by  the  legislature  of  a  police 


force  therein,  it  was  held  unconstitutional  as 
being  in  conflict  with  the  spirit  of  a  constitu- 
tional provision  to  the  effect  that  municipal 
officers  should  be  elected  by  the  electors  there- 
of or  appointed  by  the  municipal  authorities, 
the  object  of  which  was  to  secure  to  the  civil 
and  political  divisions  of  the  stale  the  right  of 
local  self-government.  People  v.  Albertson, 
55  N.  Y.  50,  folloived  in  People  v.  Porter,  90 
N.  Y.  68,  affirming  26  Hun  (N.  Y.)  622.  The 
first  of  these  cases  criticises,  though  it  does  not 
in  express  terms  overrule,  People  v.  Draper, 
15  N.  Y.  532,  and  People  v.  Shepard,  36  N. 
Y.  285. 

Vesting  a  Private  Corporation  with  such  police 
powers  as  to  make  it  in  effect  a  city  officer  is 
unconstitutional  under  the  constitutional  pro- 
vision outlined  in  the  text.  Fox  v.  Mohawk, 
etc..  Humane  Soc,  25  N.  Y.  App.  Div.  26. 

What  Is  "City  Authority."  —  A  minority  of 
the  common  council  of  a  city  is  not  a  city 
authority  within  the  meaning  of  this  provision 
of  the  constitution,  and  hence  an  act  for  re- 
organizing the  police  department  of  a  city  can- 
not provide  that,  for  the  purpose  of  a  meeting 
of  the  common  council  10  elect  four  persons  as 
police  commissioners,  the  members  attending 
shall  constitute  a  quorum.  Rathbone  v.  Wirth, 
150  N.  Y.  459. 

7.  Legislature  May  Consolidate  or  Divide 
Municipalities.  —  Mt.  Pleasant?'.  Beckwith,  100 
U.  S.  514;  Eagle  v.  Beard,  33Aik.4g7;  Cicero 
v.  Chicago,  182  111.  301;  Ashley  v.  Calliope,  71 
Iowa  466;  Pence  v.  Fiankfort,  101  Ky.  534; 
State  v.  Lake  City,  25  Minn.  404:  Kansas  City 
v.  Stegmiller,  151  Mo.  189;  St.  Louis  v.  Allen, 
13  Mo.  400;  Miller  v.  Camden,  (N.  J.  1899)44 
Atl.  Rep.  961;  Edgewood  Borough,  130  Pa.  St. 
348.  _ 

Construction  of  Particular  Constitutional  Pro- 
vision.—  A  constitutional  provision  that  no 
municipality  or  provisional  government  shall 
be  erected  or  constituted  in  any  town  not  con- 
taining twelve  thousand  inhabilanls  has  no 
application  to  the  annexation  by  ihe  legisla- 
ture of  a  town  to  a  ciiy  already  existing. 
Chandler  v.  Boston.  112  Mass.  200. 

Impairment  of  Civil  or  Political  Eights.  —  An 
act  consolidating  two  municipalities  is  invalid 
if  it  deprives  the  inhabitants  of  either  of  rights 
guaranteed  by  the  constitution,  as  the  right  to 
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exercise  of  such  power,  the  rights  of  creditors  cannot  be  defeated,  nor  the 
obligation  of  a  valid  contract  impaired.'  And  where  only  general  laws  are 
permitted  for  the  organization  and  classification  of  cities  and  towns,  an  act 
making  certain  cities  and  towns  subject  to  the  special  charter  of  a  larger  city 
to  which  they  are  contiguous  is  unconstitutional.2 

b.  Consolidation  and  Merger  —  (i)  Effect  on  Contracts  and  Debts  —in 
General.  —  Where  one  municipal  corporation  is  annexed  to  or  merged  in  another, 
the  territo/y  and  property  of  the  former  become,  as  a  rule,  liable  for  the 
debts  of  the  latter.3  So  also  it  is  frequently  provided  that  the  municipality 
into  which  another  city  is  merged  shall  be  liable  for  the  debts  and  liabilities 
of  the  city  the  identity  of  which  is  in  such  manner  lost.'1  But  the  legislature 
might  also  make  the  indebtedness  of  each  of  two  cities  consolidated  a  charge 
upon  the  property  within  their  respective  former  limits.5 

(2)  Limitation  of  Indebtedness.  —  A  constitutional  provision  limiting  the 
extent  of  municipal  indebtedness  does  not  render  invalid  the  annexation  of 
one  municipality  to  another,  though  the  combined  indebtedness  of  the  two 
cities  is  beyond  the  constitutional  limit.6 

(3)  Effect  on  Property.  — ■  Where  one  municipality  is  by  legislative  act 
merged  in  another,  the  latter  succeeds  to  all  the  public  property  and  emolu- 
ments of  the  former,  in  the  absence  of  a  legislative  provision  to  the  contrary.7 

(4)  Ordinances.  — The  consolidation  of  two  cities  does  not  have  the  effect 
to  extend  the  ordinances  then  in  force  in  each  of  the  two  former  cities  over 
the  new  city,  but  simply  preserves  such  ordinances  with  the  same  force,  effect, 
and  territorial  operation  as  they  had  at  the  time  of  the  consolidation,  until 
changed  by  the  appropriate  authority  of  the  new  city.8 

c.  Separation  and  Division  — (i)  Effect  on  Debts  and  Liabilities.  —  It 
is  constitutionally  competent  for  the  legislature  to  erect  out  of  a  portion  of 
an  existing  town  a  new  municipal  corporation  without  making  any  provision 
for  the  debts  and  liabilities  of  such  town  previously  incurred.9  In  such  case 
the  old  town  remains  solely  responsible  for  such  debts  and  liabilities,  and  no 
claim  can  be  enforced  against  the  new  corporation  in  respect  thereto,  either 
in  favor  of  the  town  or  irs  creditors.10  It  has  been  held,  however,  that  should 

elect  representatives  in  the  legislature  or  in  Pence  v.  Frankfort,  101  Ky.  534;  Barber  v. 

congress.    Warren   v.  Charlestown,  2  Gray  East  Dallas,  83  Tex.  147 ;  Schriber  v.  Langlade, 

(Mass.)  84;  Kinney  v.  Syracuse,  30  Barb.  (N.  66  Wis.  6t6;  Knight  v.  Ashland,  61  Wis.  233. 

Y.)  349;  Wade  v.  Richmond,  18  Gratt.  (Va.)  In  the  Absence  of  a  Contrary  Provision  it  has 

583.  been  held  that  where  one  town  is  merged  in 

But  a  consolidation   act  which    expressly  another  the  debts  of  the  former  become  the 

provides  against  changing  the  boundaries  of  debts  of  the  latter.    Schriber  v.  Langlade,  66 

existing  representative  districts  or  the  man-  Wis.  616. 

ner  of  electing  representatives  is  not  uncon-  Debts  —  Liabilities  in  Tort  Included.  —  Barber 

stitutional.    Smith  v.  Saginaw.  81  Mich.  123.  v.  East  Dallas,  83  Tex.  147. 

Delegation  of  Power  —  Mandamus.  —  Hen  ry  v.  Contract   Formalities.  —  A  contract  entered 

Taylor,  57  Iowa  72.    See  also  the  title  Man-  into  by  a  town  under  a  law  permitting  it  to 

damus,  vol.  19,  pp.  806,  866.  make  contracts  before  levying  assessments  is 

1.  Bights  of  Creditors  and  Contracts  Protected.  not  affected  by  the  fact  that  another  town  10 

—  Lansing  v.  County  Treasurer,  1  Dill.  (U.  which  such  town  is  subsequently  anntxed  is 
S.)  522;  Blanchard  v.  Bissell,  11  Ohio  St.  96;  forbidden  to  enter  into  such  contracts  without 
Potter  v.  Black,  15  Wash.  186.  previous  appropriations.    Bronx  Gas,  etc.,  Co. 

2.  In  re  Senate  Bill  No.  293,  21  Colo.  38.  v.  New  York.  (Supm.  Ct.  Tr.  T.)  17  Misc.  (N.  Y.) 
Consolidation  or  Division  under  General  Laws.  433. 

—  Pence  v.  Frankfort,  101  Ky.  534;  Kansas  5,  De  Mattos  v.  New  Whatcom,  4  Wash.  127. 
City  v.  Stegmiller,  151  Mo  189.  6.  True  v.  Davis,  133  III.  522,  2gAm.&Eng. 

Question  Submitted  to  Vote  of  Inhabitants.  —  Corp.  Cas.  12. 

See  North  Springfield  v.  Springfield,  140  111.  7.  Successor  Corporation  Succeeds  to  Froperty. — 

165;  State  v.  Cincinnati,  52  Ohio  St.  419;  State  Mt.  Pleasant  v.  Beckwith,  100  U.  S.524;  Mor- 

v.  Cincinnati,  8  Ohio  Cir.  Dec.  689,  8  Ohio  Cir.  gin  v.  Beloit,  7  Wall.  (U.  S.)  613;  Schriber  v. 

Ct.  523;  State  v.  New  Whatcom,  3  Wash.  7.  Lang;ade,  66  Wis.  616. 

3.  Liability  of  New  Corporation  for  Debts. —  8.  Camp  v.  Minneapolis,  33  Minn.  461. 
Smith  -r.  Saginaw,  81  Mich.  123;  State  v.  Cin-  9.  State  v.  Lake  City,  25  Minn.  404. 
cinnati,  52  Ohio  St.  419.  10.  Liability  of  Corporation  as  Undivided.  — 

4.  Aylwin  v.  Montreal,  33  L.  C.  Jur.  117;  Brewis  v.  Duiuth,  3  McCrary  (U.  S.)  219;  Mt. 
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necessity  require,  equity  would  compel  payment  by  the  new  city.1 

The  Legislature  May  Make  an  Equitable  Apportionment  of  the  Debts  of  a  pre-existing 
town  or  city,  on  a  division  of  the  territory  thereof  and  the  creation  of  a  new 
municipality.3 

(2)  Effect  on  Property.  —  The  legislature  may,  in  dividing  or  separating  an 
existing  municipality  into  two  or  more,  provide  for  an  equitable  division  of 
the  municipal  property.3  But  in  the  absence  of  provision  it  has  been  decided 
that  the  old  corporation  retains  title  to  all  its  property,  although  a  portion 
thereof  falls  within  the  limits  of  the  new  municipality.4  The  latter,  it  is  held, 
obtains  over  the  territory  within  its  limits  mere  municipal  control,  leaving  the 
title  of  the  pre-existing  municipality  to  its  mun'cipal  property  unimpaired.5 
According  to  another  view,  however,  the  title  to  municipal  property  follows 
the  respective  territorial  limits  of  the  two  or  more  cities,  each  becoming 
entitled  to  hold  in  severalty  the  public  property  which  falls  within  its 
boundaries.6 

9.  Validating  Municipal  Acts.  —  The  legislature  may,  in  general,  cure  irreg- 
ularities and  confirm  proceedings  of  municipal  corporations,  which  without 
such  confirmation  would  be  void  because  unauthorized,  provided  such  con- 
firmation does  not  interfere  with  the  intervening  rights  of  third  parties.7  But 


Pleasant  v.  B^ckwith,  100  U.  S.  514;  South 
Portland  v.  Cape  Elizabeth,  92  Me.  328,  69  Am. 
St.  Rep.  502;  State  v.  Lake  City,  25  Minn.  404; 
Depere  v.  Bellevue,  31  Wis.  120,  11  Am.  Rep. 
'602;  Schriber  v.  Langlade,  66  Wis.  616. 

Annexation  —  Separation.  —  Where  a  town 
with  debts  is  consolidated  wiih  another  and 
is  subsequently  separaied  therefrom,  its  debts 
remain  the  debts  of  the  town  to  which  it 
was  annexed.  Morgan  v.  Beloit,  7  Wall.  (U. 
S.)6i3;  Laramie  County  v.  Albany  County,  92 
U.  S.  307;  Windham  v.  Portland,  4  Mass. 
389;  Schriber  v.  Langlade,  66  Wis.  616;  De- 
pere v.  Bellevue,  31  Wis.  120,  11  Am.  Rep. 
602. 

1.  Brewis  v.  Duluth,  3  McCrary  (U.  S.)  219. 

2.  Apportionment  of  Debts —  United  States. — 
Mt.  Pleasant  v.  Beck  with,  100  U.  S.  524. 

Illinois.  —  Olney  v.  Harvey,  50  111.  453,  99 
Am.  Dec.  530. 

Maine.  —  South  Portland  v.  Cape  Elizabeth, 
92  Me.  328,  69  Am.  St.  Rep.  502. 

Maryland.  —  Baltimore  v.  State,  15  Md.  376, 
74  Am.  Dec.  572. 

New  Jersey.  —  Orvil  Tp.  v.  Woodcliff,  61  N. 
J.  L.  107. 

New  York.  — Sill  v.  Corning,  15  N.  Y.  2g7. 
Pennsylvania.  — Dunmore's  Appeal,  52  Pa. 
St.  374- 

Wisconsin. — Ackley  v.  Vilas,  79  Wis.  157. 

Canada.  —  Sacre-Cceur  v.  St. -Germain,  10 
Quebec  316. 

And  see  Morgan  v.  Waldwick,  17  Fed.  Rep. 
286;  Bradish  v.  Lucken,  38  Minn.  186. 

3.  Legislature  May  Provide  for  Division  of 
Property.—  Laramie  County  v.  Albany  County, 
92  U.  S.  307;  Clinton  v.  Cedar  Rapids,  etc.,  R. 
Co.,  24  Iowa  475 ;  Layton  v.  New  Orleans,  12 
La.  Ann.  516;  South  Portland  v.  Cape  Eliza- 
beth, 92  Me.  328,  69  Am.  St.  Rep.  502;  Wind- 
ham v.  Portland,  4  Mass.  389;  Tisbury  v.  West 
Tisbury,  171  Mass.  201;  Darlington  v.  New 
York,  31  N.  Y.  195;  Milwaukee  v.  Milwaukee, 
12  Wis.  93.  And  see  Towle  v.  Brown,  110 
Ind.  65. 

The  Power  to  Divide  the  Property  of  a  munici- 
pal corporation  is  a  necessary  incident  of  the 


power  to  divide  its  territory  and  to  create  a 
new  corporation.  Brisiol  v.  New  Chester,  3 
N.  H.  524;  Laramie  County  v.  Albany  County, 
92  U.  S.  307.  And  see  Darlington  v.  New 
York,  31  N.  Y.  195;  Clinton  v.  Cedar  Rapids, 
etc.,  R.  Co.,  24  Iowa  475;  Layton  v.  New 
Orleans,  12  La.  Ann.  516. 

The  Legislature  Has  No  Arbitrary  Power  to 
take  the  properly  of  one  town  and  bestow  it 
upon  another.  Bristol  v.  New  Chester,  3  N. 
H.  524.  . 

4.  Old  Corporation  Retaining  Title  to  All  Its 
Property. —  Whittier  v.  Sanborn,  38  Me.  32; 
Windham  v.  Portland,  4  Mass.  389;  Hamp- 
shire County  -1.  Franklin  County,  16  Mass.  76; 
Board  of  Health  v.  East  Saginaw,  45  Mich. 
257;  Winona  v.  School  Dist.  No.  82,  40  Minn. 
13,  12  Am.  St.  Rep.  6S7 ;  Union  Baptist  Soc.  v. 
Candia,  2  N.  H.  20;  South  Hampton  v.  Fow- 
ler, 52  N.  H.  225;  Bloomfield  Tp.  v.  Glen 
Ridge,  55  N.  J.  Eq.  505;  Milwaukee  v.  Mil- 
waukee, 12  Wis.  93;  Depere  v.  Bellevue,  31 
Wis.  120,  11  Am.  Rep.  602. 

5.  Bloomfield  Tp.  v.  Glen  Ridge,  55  N.  J.  Eq. 
505- 

6.  Each  New  Corporation  Has  Title  to  Property 
Within  Its  Boundaries.  —  Laramie  Count v  v. 
Albany  County,  92  U.  S.  307;  West  Carroll 
Gaddis,  34  La.  Ann.  928;  North  Hempstead 
v.  Hempstead,  2  Wend.  (N.  Y.)  110;  Prescott 
v.  Lennox,  100  Tenn.  501.  And  see  Mt.  Pleas- 
ant v.  Beckwith,  100  U.  S.  514. 

Property  Held  in  Trust  Not  Affected  by  Division 
of  City. —  Montpelier  v.  East  Montpelier,  29 
Vt.  12,  67  Am.  Dec.  74S. 

Distinction  Between  Realty  and  Personalty.  — 
That  the  rule  stated  as  above  applies  only  to 
real  property,  and  that  money,  choses  in  ac- 
tion, etc.,  should  be  equitably  divided,  see 
Towle  •■.  Brown,  no  Ind.  65. 

7.  Validation  by  Legislation  —  United  States. 
—  Los  Angeles  City  Water  Co.  v.  Los  Angeles, 
88  Fed.  Rep.  720. 

California.  —  Oakland  Oakland  Water 
Front  Co.,  n8  Cal.  160;  Payne  v.  Treadwell, 
16  Cal.  220. 

Georgia.  — Winn  v.  Macon,  21  Ga.  275. 
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where  the  legislature  cannot  compel  a  municipal  corporation  to  incur  a  debt 
for  merely  local  purposes  against  its  own  wishes,  neither  can  it  validate  a  void 
vote  of  such  a  corporation  to  enter  into  any  such  contract  so  as  to  impose  a 
liability  upon  the  municipality  against  its  will;  1  and  a  contract  entered  into 
which  is  void  on  constitutional  grounds  cannot  be  validated  by  curative 
legislation.2 

Jurisdiction  over  Subject-Matter.  —  It  has  been  held  that  a  subsequent  statute 
cannot,  as  a  rule,  validate  a  municipal  act  void  for  want  of  jurisdiction  over 
the  subject-matter.3 

10.  Special  Legislation  —  a.  In  General.  —  In  many  states  at  the  present 
time  legislative  control  over  municipal  corporations  has,  as  a  practical  matter, 
been  much  abridged  by  constitutional  provisions  forbidding  special  legislation 
concerning  municipal  corporations,  or  the  conferring  or  diminution  of  powers 
by  special  act.4  By  the  adoption  of  an  amendment  to  the  constitution  pro- 
hibiting the  incorporation,  or  the  amendment  of  the  charter,  of  a  municipal 
corporation  by  special  act,  the  legislature  is  prevented  from  subsequently 
amending  a  charter  previously  granted  by  special  act.5  But  a  local  and 
special  law  regulating  the  internal  affairs  of  towns  and  counties  is  not  affected 


Indiana.  —  Mullikinz/.  Bloomington,  72  Ind. 
161. 

Iowa.  —  Windsor  v.  Des  Moines,  no  Iowa 
175- 

Kansas. — -Emporia  v.  Norton,  13  Kan.  569. 

Louisiana. — -First  Municipality  v.  New 
Orleans  Theatre  Co.,  2  Rob.  (La.)  209. 

Maine. — Sanborn  v.  Machias  Port,  53  Me.  82. 

Maryland.  —  Chesapeake,  etc.,  Telephone 
Co.  v.  Baltimore,  89  Md.  689. 

New  Jersey.  —  State  v.  Gutten'oerg,  38  N.  J. 
L.  419;  Board  of  Finance  v.  Jersey  City,  57  N. 
J.  L.  452. 

New  York.  —  Brown  v.  New  York,  63  N.  Y. 
239;  New  York  v.  New  York  Tenth  Nat.  Bank, 
in  N.  Y.  446,  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
Supp.  840. 

Ohio.  —  Mill    Creek  Valley  St.  R.  Co.  v. 
Carthage,  9  Ohio  Cir.  Dec.  833,  18  Ohio  Cir. 
'Ct.  216. 

Pennsylvania.  —  Schenley  v.  Com.,  36  Pa  St. 
29,  78  Am.  Dec.  359. 

South  Carolina. — Truchelut  v.  Charleston, 
1  Nott  &  M.  (S.  Car.)  227. 

Texas.  —  Wilson  v.  Bristley,  13  Tex.  Civ. 
A  pp.  200. 

Washington.  —  Abernethy  v.  Medical  Lake, 
9  Wash.  112;  Baker  v.  Seattle,  2  Wash.  576; 
State  v.  Berry,  13  Wash.  708. 

Wisconsin.  —  Mills  v.  Charleton,  29  Wis.  400, 
9  Am.  Rep.  578;  Single  v.  Marathon  County, 
38  Wis.  363;  Fisk  v.  Kenoska,  26  Wis.  33; 
Knapp  v.  Grant,  27  Wis.  147;  State  t.  Mc- 
Govern,  100  Wis.  666. 

See  also  the  title  Constitutional  Law,  vol. 
6,  p  941. 

A  Deed  by  a  Municipal  Corporation  of  Property 
Held  in  Trust  for  the  Public  is  void  though  the 
conveyance  is  ratified  by  legislative  act.  Mc- 
Gaire  v.  Rapid  City,  6  Dak.  346;  Ssn  Fran- 
cisco v.  Itsell,  80  Cal.  57. 

Undisclosed  Fraud  in  Contract  Not  Ratified.  — 
Santa  Ana  Water  Co.  v.  San  Buenaventura,  65 
Fed.  Rep.  323. 

1.  Cairo,  etc.,  R.  Co.  v.  Sparta,  77  III.  505. 
And  see  Hasbrouck  v.  Milwaukee,  13  Wis.  37, 
80  Am.  Dec.  718. 

2.  Mitchell  County  v.  City  Nat.  Bank.  15 
Tex.  Civ.  App.  172. 


3.  Annexation  of  Territory  —  Acts  Beyond 
Jurisdiction. —  Shawnee  County  v.  Carter,  2 
Kan.  115;  Atchison,  etc..  R.  Co.  v.  Maquilkin, 
12  Kan  301.  See  also  Strosser  v.  Ft.  Wayne, 
100  Ind.  443. 

4.  Provisions  Against  Special  Legislation.  — 
Huntington  v.  Nevada,  75  Fed.  Rep.  6o;- Cov- 
ington v.  East  St.  Louis,  78  HI.  548;  Von  Phul 
v.  Hammer,  29  Iowa  222;  Miller  v.  Camden, 
(N.  J.  1899)  44  Atl.  Rep.  961;  State  v.  Cincin- 
nati, 20  Ohio  St.  18;  Denver  v.  Spokane  Falls, 

7  Wash.  226;  Smith  v.  Sherrv,  50  Wis.  210. 
Illustrations  of  Special  Legislation  —  Acts  Ex- 
tending or  Reducing  Boundaries. —  Little  Rock 
v.  Parish,  36  Ark.  166;  Wyandotte  v.  Wood,  5 
Kan.  603;  Copeland  v.  St.  Joseph,  126  Mo.  417; 
State  v.  Cincinnati,  20  Ohio  St.  18. 

Acts  Authorizing  Specified  Public  Improvements 
in  a  City.  —  Gilmore  v.  Norton,  10  Kan.  491. 

Act  Conferring  Power  to  Issue  Bonds  upon  a 
Particular  City.  —  Commercial  Nat.  Bank  v. 
Iola,  9  Kan.  689;  Dundy  v.  Richardson  County, 

8  Neb.  508. 

An  Act  Applying  Only  to  Existing  Charters  is 

unconstii  utionil  as  special  legislation.  Mui- 
nine  v.  St.  Louis,  123  Mo.  479. 

Special  Limitations  of  Actions  Against  Munici- 
pal Corporations.  —  See  the  title  Limitations  of 
Actions,  vol.  19,  p.  168,  note  3. 

A  special  limitation  for  actions  against  a 
municipality  for  personal  injuries  was  sus- 
tained, where  such  limitations  were  not  pro- 
hibited by  the  constitution.  Rider  v.  Mt. 
Vernon,  S7  Hun  (N.  Y.)  27. 

No  Special  Law  Where  General  Applicable.  — 
Under  a  constitutional  provision  to  the  effect 
that  the  legislature  shall  pass  no  special  law 
where  a  general  law  can  be  made  applicable, 
it  is  for  the  legislature  to  determine  whether 
a  special  city  charter  can  be  amended  by  a 
general  law  or  not.  Carpenter  v.  People,  8 
Colo.  1  s6. 

5.  Prohibition  of  Charter  Amendment  by  Special 
Acts.  —  People  v.  Cooper,  83  111.  5S5;  Von  Phul 
v.  Hammer,  29  Iowa  222;  McGregors.  Baylies, 
19  Iowa  44;  Wyandotte  v.  Wood,  5  Kan.  603; 
People  v.  Bennett,  29  Mich.  451,  iS  Am.  Rep. 
107;  State  v.  Newark,  40  N.  J.  L.  71;  State  v. 
Cincinnati,  20  Ohio  St.  iS ;  State  v.  Mitchell, 
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by  the  subsequent  adoption  of  a  constitutional  provision  prohibiting  such 
laws. 1 

Exemption  of  Particular  City.  —  Where  special  legislation  concerning  cities  is 
prohibited  by  the  constitution,  the  legislature  has  no  power  to  exempt  any 
particular  city  charter  from  the  operation  of  an  act  applying  to  the  other  cities 
of  the  state.2 

b.  Acts  General  in  Form  and  Character.  —  It  has  been  held  that  if 
an  act  with  reference  to  municipal  corporations  is  general  in  form  and  char- 
acter, it  will  be  deemed  general  though  in  fact  applicable  only  to  one  or  a 
limited  number  of  cities,  and  so  intended  by  the  legislature.3  But  where  the 
act  is  so  phrased  as  to  apply  only  to  one  or  more  existing  municipalities,  and 
to  no  others  at  any  future  time,  it  has  been  held  special  legislation  and  void, 
though  couched  in  general  terms.4 

c.  Classification  and  Class  Legislation  —  (i)  ///  General. — The 
inhibition  against  special  legislation  with  reference  to  municipal  corporations 
is  generally  held  not  to  forbid  a  separation  into  general  classes  and  legisla- 
tion differing  as  between  the  respective  classes.5  But  it  has  been  held  that 
in  order  that  the  classification  and  distinctive  legislation  shall  be  valid,  the 
cities  must  be  divided  with  reference  to  some  distinction  which  renders  a 
difference  of  legislation  reasonable  and  expedient,  and  there  must  be  some 


31  Ohio  St.  592;  Smith  v.  Sherry,  50  Wis.  210. 
Hut  compare  Carpenter  v.  People,  8  Colo.  11O. 

Special  charters  of  towns  and  cities  may  be 
altered  or  amended  bv  general  acts.  Hunting- 
Un  v.  Nevada,  75  Fed.  Rep.  60;  Eichels  v. 
Evansville  St.  R.  Co.,  73  Ind.  261,  41  Am. 
Rep.  561. 

An  act  authorizing  cities  existing  under 
special  charters  to  issue  bonds  to  perfect  their 
se  wer  system  is  riot  a  special  law.  Johnsons. 
Milwaukee,  83  Wis.  383. 

1.  Patterson  v.  State,  48  N.  J.  L.  381;  Kirk- 
patrick  v.  New  Brunswick,  40  N.  J.  Eq.  46. 

Special  Legislative  Powers  Delegated  to  a  City 
Council  bv  special  charter  are  not  affected  by 
the  adoption  of  such  constitutional  provision. 
Covington  v.  East  St.  Louis,  78  III.  548. 

2.  Bowyer  v.  Camden,  150  N.  J.  L.  87. 
Exemption  of  "  Seaside  and  Summer  Resorts  "  is 

special  legislation.  Clark  v.  Cape  May,  50  N. 
J.  L.  558. 

A  City  Charter  May  Be  Repealed  by  special  act 
although  there  is  a  constitutional  provision 
agrinst  special  legislation  "  regula  ing  the  in- 
ternal affairs  of  cities."  Tiger  v.  Morris  Coun- 
ty, 42  N.  J.  L.  631;  Woithley  v.  Steen,  43  N. 
J-  L.  542. 

3.  Acts  General  in  Form,  Limited  in  Application. 

—  Fellows  v.  Walker,  39  Fed.  Reo.  651;  State 
71.  Miller,  100  Mo  439;  State  v.  Higgins,  125 
Mi.  364;  Rutgers  v.  New  Brunswick,  42  N.  J. 
L.  5r;  State  v.  Hudson,  44  Ohio  St.  137; 
Wilkes-Barre  v.  Meyers,  113  Pa.  St.  395; 
Kilgore  v.  Magee,  85  Pa.  St.  401 ;  Luehrman  v. 
Taxing  Disl .,  2  Lea  (Tenn.)  425.  And  see  Bum- 
ste  1      Govern,  47  N.  J.  L.  368. 

4.  Acts  Held  Special,  though  General  in  Form. 

—  Topeki  v.  Gillett,  32  Kan  431;  Slate  v. 
Herrmann,  75  Mo.  340;  Van  Giesen  v.  Bloom- 
fi;ld,  47  N.  J.  L.  442.  And  see  Earle  v.  Board 
of  Education,  55  Cal.  489;  State  tj.  Pugh,  43 
Ohio  St.  98. 

An  art  referring  to  all  cities  having  at  the 
last  federal  census  a  population  of  a  stated 
number  and  no  more,  where  there  is  only  one 
city  fulfilling  this  condition,  is  essentially  local 


and  special  in  its  nature.  Stale  v.  Anderson, 
44  Ohio  St.  247. 

A  statute  applying  only  to  cities  of  a  desig- 
nated class  situated  in  a  county  having  a 
specified  number  of  inhabitants  was  held 
special  legislation.  Scowden's  Appeal.  96  Pa. 
St.  422. 

Courts  May  Take  Judicial  Notice  of  the  num- 
ber of  cities  to  which  a  statute  applies,  in 
determining  whether  legislation  is  special. 
Topeka  z.  Gillett,  32  Kan.  431;  State  v.  Herr- 
mann, 75  Mo.  340;  People  v.  Page,  6  Utah  353, 
29  Am.  and  Eng.  Corp.  Cas.  57.  See  also  the 
title  Judicial  Notice,  vol.  17,  p.  898. 

5.  Dividing  Cities  into  General  Classes  —  Colo- 
rado. —  See  Carpenter  v.  People,  S  Colo.  116. 

Kentucky.  —  Green  v.  Com.,  95  Ky.  233; 
Brown  v.  Holland,  97  Ky.249;  Lewis  v.  Bran- 
denburg, (Ky.  1899)48  S.  W.  Rep.  97s. 

Missouri.  —  Kansas  City  v.  Stegmiller,  151 
Mo.  189. 

Nebraska. — State  v.  Graham,  16  Neb.  74; 
State  v.  Stuht,  52  Neb.  209. 

New  Jersey.  —  McLaughlin  v.  Newark,  57 
N.  J.  L.  298;  Van  Riper  v.  Parsons,  40  N.  J. 
L.  123,  29  Am.  Rep.  210. 

Ohio.  —  State  v.  Cincinnati,  52  Ohio  St.  419; 
State  v.  Cincinnati,  8  Ohio  Cir.  Dec.  689,  8 
Ohio  Cir.  Ct.  523. 

Pennsylvania.  —  Com.  v.  McDonnell,  7  Kulp 
(Pa.)  357,  3  Pa.  Dist.  767;  Readi  ig  r.  Savage, 
120  Pa.  St.  198. 

Texas.  — Johnson  v.  Martin,  75  Tex.  33. 

Transition  from  One  Class  to  Another.  —  The 
legislature  of  a  slate  may  enact  a  general  law- 
providing  a  mode  by  which  the  transition  from 
a  lower  to  a  higher  grade  of  municipality  may 
in  every  case  be  effected.  St^.te  v.  Clayton, 
53  N.  J.  L.  277. 

Partial  Classification  Invalid.  —  Under  a  con- 
stitutional provision  empowering  the  legis- 
lature by  general  laws  to  provide  for  the 
classification  of  municipal  corporations,  a 
classification  of  only  a  part  of  the  municipal 
corporations  in  a  state  is  invalid.  Darcy  v. 
San  Jose,  104  Cal.  642. 
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logical  connection  between  the  reason  for  such  classification  and  the  legisla- 
tion pursuant  thereto.1  How  a  proper  characteristic  is  to  be  applied  to  make- 
up the  class  to  be  legislated  for  is  largely  within  the  province  of  the  legisla- 
ture to  determine.2  But  the  courts  may  pronounce  a  classification  valueless 
when  based  on  unsubstantial  differences  or  on  characteristics  in  themselves 
illusive,  or  applied  illusively.3 

(2)  Particular  Cities  of  Designated  Class.  — An  act  applying  only  to  par- 
ticular cities  of  a  designated  class  is  unconstitutional  as  special  legislation.4 

(3)  Classification  According  to  Population.  —  Difference  in  population  is 
the  most  general  basis  of  classification  in  statutes  relating  to  municipal  cor- 
porations.5 But  in  order  to  uphold  a  classification  on  this  ground,  it  must 
be  based  on  such  a  difference  in  population  as  rationally  calls  for,  or  at  least 
fairly  warrants,  diversity  in  organization.0 

XIV.  Judicial  Control  —  1.  Legislative  or  Discretionary  Functions.  —  The 
subject  of  judicial  control  of  municipal  corporations  has  been  to  some  extent 
considered  under  titles  discussing  specifically  the  methods  by  which  this  con- 
trol is  exercised.7  The  general  rule  is  that  where  legislative  or  discretionary 
powers  are  conferred  upon  municipal  corporations,  the  courts  will  not  inter- 
fere unless  in  the  exercise  of  such  discretion  there  is  fraud,  manifest  oppres- 
sion, or  gross  abuse.8 


1.  Classification  Must  Be  Reasonable  —  Cali- 
fornia. —  Darcy      Sj.ii  Jose,  104  Cal.  642. 

New  jersey.  —  Ernst  v.  Morgan,  39  M.  J.  Eq. 
391;  Gibbs  v.  Morgan,  39  N.  J.  Eq.  126;  Van 
Riper  v.  Parsons,  40  N.  J.  L.  123.  29  Am.  Dec. 
210;  State  v.  Hammer.  42  N.  J.  L.  435;  Rut 
gers  v.  New  Brunswick,  42  N.  J.  L.  54;  An- 
derson v.  Trenton,  42  N.  J.  L.  486;  Hammer 
v.  State,  44  N.  J.  L.  667;  Zeigler  v.  Gaddis,  44 
N.  J.  L.  363;  Atlantic  City  Water  Works  Co. 
v.  Consumers  Water  Co.,  44  N.  J.  Eq.  427; 
Van  Giesen  v.  Bloomfield,  47  N.  J.  L.  442; 
Closson  v.  Trenton,  48  N.  J.  L.  438;  Randolph 
v.  Wood,  49  N.  J.  L.  85;  Long  Branch  Police, 
etc.,  v.  Sloane,  49  N.  J.  L.  356. 

Pennsylvania.  — Ayars's  Appeal,  122  Pa.  St. 
266. 

An  act  providing  for  public  weighei  s  of  cot- 
ton in  certain  cities,  according  to  the  amount 
of  cotton  shipped,  is  valid.  Johnson  v.  Mar- 
tin, 75  Tex.  33. 

2.  State  v.  Clayton,  53  N.  J.  L.  277. 

3.  Slate  v.  Clayton,  53  N.  J.  L.  277;  Ayars's 
Appeal,  122  Pa.  St.  266. 

Geographical  Distinctions.  —  It  has  been  held 
that  geographical  distinctions  cannot  be  re- 
sorted to  for  the  classification  of  cities  without 
entering  the  domain  of  special  legislation,  for 
the  reason  that  such  classification  operates 
upon  certain  cities  to  the  perpetual  exclusion 
of  all  others.  Com.  v.  Patton,  88  Pa.  St. 
258. 

4.  Act  Applying  to  Certain  Cities  of  Designated 
Class.  —  Council  Grove  City  Corporate  Powers, 
20  Kan.  619;  Parker  v.  Newark,  57  N.  J.  L. 
83;  State  v.  Milchell,  31  Ohio  St.  592. 

It  has  been  held  that  an  act  providing  for 
the  redisricting  of  cerlain  cities  of  ihe  "fourth 
giade  of  the  second  class"  is  void  because 
general  in  nature,  but  not  uniform  in  operation 
as  required  by  the  state  constitution.  Kenton 
v.  State,  52  Ohio  St.  59.  But  compare,  as  to 
a  statute  applying  only  to  cities  of  a  stated 
class  having  less  than  a  specified  number 
of  inhabitants,  Welker  v.  Potter,  18  Ohio  St. 
85. 
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Act  Only  Operative  on  Adoption.  —  A  general 
incorporation  act,  to  become  operative  only 
upon  such  cities  of  designated  classes  as  should 
adopt  it,  is  .  ot  unconstitutional  as  a  local  or 
special  law.  Warner  v.  Hoagland,  51  N.  J. 
L.  62;  Reading  v.  Savage,  124  Pa.  St.  328, 
overruling  on  this  point  Reading  v.  Savage,  120 
Pa.  St.  198. 

6.  Classification  Founded  on  Population.  — 
Daicy  v.  San  Jose,  104  Cal.  642;  Kelly  v. 
Meeks,  87  Mo.  396;  Stale  v.  Graham,  16  Net). 
74;  State  v.  Stuht,  52  Neb.  209;  Warner  v. 
Hoagland,  51  N.  J.  L.  62;  State  v.  Clayton,  53 
N.  J.  L.  277;  Paul  v.  Gloucester  County,  50  N. 
J.  L.  585;  Randolph  v.  Wood.  49  N.  J.  L.  85; 
Reading  v.  Savage,  124  Pa.  St.  32S. 

Classification  a  Function  of  Legislature.  — 
Where  the  legislature  has  assigned  a  cit}  to  a 
certain  class,  such  classification  cannot  be  in- 
terfered with  by  the  courts  on  the  ground  that 
the  city  has  not  the  requisite  population  10 
entitle  it  to  a  place  in  such  class.  Green  v. 
Com.,  95  Ky.  233. 

A  Statute  Which  Is  Made  Applicable  Only  to 
Towns  Containing  Villages  of  a  Certain  Fopulaiion 
is  not  in  conflict  with  a  constitutional  pro- 
vision 10  the  effect  that  "  the  legislat ure  shall 
establish  but  one  system  of  town  and  county 
government."  Land,  etc..  Co.  v.  Brown,  73 
Wis.  294. 

6.  Difference  in  Population  Must  Be  Reasonable. 

—  Darcy  v.  San  Jose,  104  Cal.  642;  Closson  v. 
B^ard  of  License,  eic,  48  N.  J.  L.  438;  Ander- 
son v.  Trenton,  42  N.  J.  L.  4S6;  Hightstown  v. 
Glenn,  47  N.  J.  L.  105. 

7.  See  the  li  les  Injunctions,  vol.  16,  p.  337; 
Mandamus,  vol.  iq,  p.  709. 

8.  General  Rule  as  to  Judicial  Interference  — 
United  States. — Coulson  v.  Portland,  Deady 
(U.  S.)  481. 

California.  —  Ellis  v.  Funded  Debt  Com'is, 
38  Cal  629. 

Connecticut.  — ■  Dibble  v.  New  Haven,  56 
Conn.  199. 

Delaware. —  Keogh  v.  Wilmington,  4  Del. 
Ch.  491. 
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Error  or  Mistake  of  Judgment.  — -  The  courts  will  not  restrain,  control,  or  coerce 
the  action  of  a  municipal  corporation  on  the  ground  that  it  is  merely  unwise, 
extravagant,  erroneous,  or  a  mistake  of  judgment.1 

2.  Administrative  or  Ministerial  Functions.  —  Courts  may,  however,  exercise 
control  over  the  administrative  functions  of  a  municipal  corporation,  and  will 
compel  the  performance  of  an  absolute  ministerial  duty.2  And  judicial  inter- 
ference is  proper  where  a  legislative  or  discretionary  act  is  sought  to  be  made 
effective  by  a  ministerial  act  which  transcends  the  powers  of  the  corporation.3 

3.  Illegal  or  Ultra  Vires  Acts.  —  So  also  the  courts  will  restrain  the  per- 
formance of  an  act  in  violation  of  law,  or  beyond  the  scope  of  the  corporate 
powers.4 

Manitoba  87;  Little  v.  Wallaceburgh,  23  Grant 
Ch.  (U.  C.)  540. 

Debts  for  Local  Purposes.  —  The  courts  cannot 
compel  a  municipal  body  to  contract  debts  for 
local  purposes  against  its  will.  People  v.  De- 
troit, 28  Mich.  228,  15  Am.  Rep.  202. 

Presumptions  Favor  Propriety  of  Corporate  Acts. 
—  Reynolds  v.  Slireveport,  13  La.  Ann.  426. 

1.  Wells  v.  Atlanta,  43  Ga.  67;  Torrent  v. 
Muskegon,  47  Mich.  115,  41  Am.  Rep.  715; 
Stale  v.  St.  Bernard,  4  Ohio  Cir.  Dec.  224,  10 
Ohio  Cir.  Ct.  74;  Findley  v.  Pittsburgh,  S2  Pa. 
St.  351. 

2.  Ministerial  Duties. —  East  St.  Louis  v. 
Amy,  120  U.  S.  600;  Valparaiso  v.  Gardner,  97 
Ind.  i;  4Q  Am.  Rep.  416;  Pumphrey  v.  Balti- 
more, 47  Md.  145,  28  Am.  Rep.  446;  People  v. 
Havemeyer,  (Supm.  Ct.  Spec.  T.)  16  Abb.  Pr. 
N.  S.  (N.  Y.)  219;  People  v.  Gleason,  (Supm. 
Ct.  Gen.  T.)  8  N.  Y.  Supp.  728;  People  v. 
Troy,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp. 
114. 

Motives  Inducing  Act.  —  So,  also,  the  motives 
which  induce  an  act  of  a  city  council  of  a 
merely  administrative  character,  not  being 
impressed  with  the  character  of  sovereignty, 
may  be  the  subject  of  judicial  investigation. 
Weston  z-.  Syracuse,  158  N.  Y.  274,  70  Am. 
St  Rep.  472. 

3.  Valparaiso  v.  Gardner,  97  Ind.  i,  49  Am. 
Rep.  416;  Cape  May,  etc.,  R.  Co.  v.  Cape  May, 
35  N.  J.  Eq.  419. 

4.  Illegal  or  Ultra  Vires  Acts.  —  Hyde  Park  v. 
Chicago,  124  111.  156;  Valparaiso^.  Gardner,  97 
Ind.  1,  49  Am.  Rep.  416;  Baltimore  v.  Radecke, 
49  Md.  217,  33  Am.  Rep.  239;  Winkler  v.  Sum- 
mers, (Supm.  Ct.  Spec.  T.)  22  Abb.  N.  Cas.  (N. 
Y.)  So;  Brower  v.  New  York,  3  Barb.  (N.  Y) 
254;  Matthews  v.  New  York,  (Supm.  Ct.  Spec. 
T.)  14  Abb.  Pr.  (N.  Y.)  209;  People  v.  Lowber, 
28  Barb.  (N.  Y.)  65;  Place  v.  Providence,  12 
R.  I.  1;  Fowler  ?<.  Superior.  S5  Wis.  411. 

Misappropriation  of  Corporate  Funds.  —  Equity 
will,  at  the  suit  of  taxpayers,  enjoin  the  mis- 
appropriation of  corporate  funds.  Jackson  v. 
Norris,  72  111.  364;  Atty.-Gen.  v.  Detroit,  26 
Mich.  263.  So  also,  if  an  action  is  brought 
against  a  municipality  to  enforce  a  liability 
invalidly  incurred,  it  has  been  held  that  a  tax- 
. payer  is  entitled  to  intervene  and  defend,  if  the 
authorities  refuse  to  make  proper  defense. 
Richards  v.  Lyon  County,  69  Iowa  612. 

Public  Wrongs.  —  But  taxpayers  and  munici- 
pal incorporators,  it  has  been  held,  cannot 
institute  proceedings  to  enjoin  a  corporation 
from  committing  a  public  wrong  unless  they 
show  an  invasion  of  private  rights.  Ketchum 
v.  Buffalo,  14  N.  Y.  356;  Davis  v.  New  York, 
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Georgia.  —  Wells  v.  Atlanta,  43  Ga.  67. 

Illinois.  —  Dunham  v.  Hyde  Park,  75  111. 
371;  Brush  v.  Carbondale,  78  111.  74;  Sheridan 
v.  Colvin,  78  111.  237;  Sherlock  v.  Winnetka, 
59  111.  389;  People  v.  Kent,  160  111.  655;  Kelly 
v.  Chicago,  62  111.  279. 

Indiana. — Valparaiso  v.  Gardner,  97  Ind.  1, 
49  Am.  Rep.  416;  Terre  Haute  v.  Terre  Haute 
Water-Works  Co.,  94  Ind.  305. 

Iowa.  —  Miller  v.  Webster  City,  94  Iowa  162; 
Des  Moines  Gas  Co.  v.  Des  Moines,  44  Iowa 
505,  24  Am.  Rep  756;  Moses  v.  Risdon,  46 
Iowa  251. 

Louisiana. — Conery  ij.  New  Orleans  Water 
Works  Co.,  41  La.  Ann.  910;  State  v.  Judges, 
35  La.  Ann.  1075. 

Maine.  —  Hovey  v.  Mayo,  43  Ms.  322. 

Michigan.  — Torrent  v.  Muskegon,  47  Mich. 
115,  41  Am.  Rep.  715;  Motz  v.  Detroit,  18 
Mich.  495. 

Minnesota. — Janeway  v.  Duluth,  65  Minn. 
292. 

Missouri.  —  St.  Louts  v.  Boffinger,  19  Mo. 
13;  Funke  v.  St.  Louis,  122  Mo.  132. 

JVew  Jersey.  —  Schmnm  v.  Seymour,  24  N. 
J.  Eq.  143;  Van  Reipen  v.  Jersey  City,  58  N. 
J.  L.  262;  Caps  May,  etc.,  R.  Co.  v.  Cape  May, 
35  N.  J.  Eq.  419,  9  Am.  and  Eng.  R.  Cas.  474. 

New  York.  —  Lynch  v.  New  York,  76  N.  Y. 
60,  32  Am.  Rep.  271;  Schanck  v.  New  York, 
10  Hun  (N.  Y.)  124;  Terrell  v.  Strong,  (Supm. 
Ct.)  14  Misc.  (N.  Y.)  258;  Reynolds  v.  Albany, 

8  Barb.  (N.  Y.)  597;  Ex  p.  Albany,  23  Wend. 
(N.  Y.)  277;  People  v.  Board  of  Aldermen, 
(Supm.  Ct.)  11  Abo.  Pr.  (N.  Y.)  289;  People  v. 
Smith,  (Supm.  Ct.  Spec.  T.)  12  Abb.  Pr.  (N. 
Y.)  133- 

Ohio.  —  Hubbard  v.  Sandusky,  6  Ohio  Cir. 
Dec.  786,  9  Ohio  Cir.  Ct.  638;  Gall  v.  Cincin- 
nati, 18  Ohio  St.  563. 

Pennsylvania. — Smith  v.  Philadelphia,  2 
Brews.  (Pa.)  443;  Com.  v.  Mitchell,  82  Pa. 
St.  343;  Douglass  v.  Com.,  10S  Pa.  St.  559; 
Reuting  v.  Titusville,  175  Pa.  St.  512:  Findley 
v.  Pittsburgh,  82  Pa.  St.  351 ;  Com.  v.  Lebanon, 
7  Pa.  Dist.  163;  Durach's  Appeal,  62  Pa.  St. 
491;  Wiggins  v.  Philadelphia,  2  Brews.  (Pa.) 
<H4- 

South  Dakota.  —  In  re  McCain,  9  S.  Dak.  57. 
Vermont.  — Bates  v.  Bassetl,  60  Vt.  530. 
Washington. — Times  Pub.  Co.  v.  Everett, 

9  Wash.  518,  43  Am.  St.  Rep.  865. 
Wisconsin.  —   Kelley    v.    Milwaukee,  iS 

Wis.  83. 

Canada.  —  Haggerty  v.  Victoria,  4  British 
Columbia  163;  Waldron  v.  Westmount,  8  Que- 
bec Super.  Ct.  324;  Ste.  Louise  v.  Choainard, 
5  Quebec  Q.  B.  362;  Kelly  v.  Winnipeg,  12 
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4.  Unauthorized  Contracts. — A  municipal  corporation  may  be  judicially 
restrained  from  entering  into  a  contract  beyond  the  proper  scope  of  its 
powers,'  or  one  in  the  execution  of  which  charter  or  statutory  provisions  of 
a  mandatory  nature  are  not  complied  with,2  as  well  as  from  the  performance 
of  such  contracts  when  entered  into.3 

XV.  Indictment  of  Municipal  Corporations.  —  Where  duties  of  a  public 
nature  are  imposed  upon  municipal  corporations,  such  corporations  are  liable 
to  indictment  if  they  fail  to  discharge  those  duties  according  to  law. 1  A 
municipal  corporation  is  also  liable  in  like  manner  as  a  private  individual  for 
maintaining  a  nuisance,  and  is  subject  to  indictment  therefor.5  And  it  has 
been  held  that  the  officers  of  a  municipal  corporation  are  also  individually 
liable  to  indictment  for  such  malfeasance." 

XVI.  Presentation  of  Claims,  Notice  of  Injury  and  Intent  to  Sue  —  1. 
In  General.  —  In  the  absence  of  statute  or  charter  provision  requiring  it,  it  is 
not  necessary,  as  a  prerequisite  to  suit  against  a  municipal  corporation,  that 
the  claim  or  demand  should  have  been  presented  for  payment,  or  notice  of 
injury  or  intent  to  sue  given.7 

2.  Presentation  of  Claims — -a.  In  General.  —  It  is  frequently  provided 
that  before  suit  shall  be  brought  against  a  municipal  corporation,  the  claim 
must  be  presented  for  payment.8    Such  provisions  are,  in  general,  mandatory, 


14  N.  Y.  506,  67  Am.  Dec.  186.  And  see  Bell 
v.  Platteyills,  71  Wis.  139. 

Either  of  Two  Conflicting  Bodies  claiming  the 
right  to  exercise  municipal  functions  atone 
and  the  same  time  may  institute  proceedings 
toresirain  the  other  from  the  usurpation  of 
powers  to  which  it  is  not  entitled.  Kerr  v. 
Trego,  4.7  Pa.  Si.  292. 

1.  Contracts.  —  Valparaiso  v.  Gardner,  97  Ind. 
1,  49  Am.  Rep.  416. 

2.  Baltimore  v.  Keyser,  72  Md.  10O;  Benton 
County  v.  Templeton,  51  Ind.  266. 

Intervention  of  State.  —  Where  the  formal 
provisions  of  a  city  charter  have  not  been  fol- 
lowed preliminary  to  entering  into  a  contract, 
but  no  bad  faith  or  intentional  abuse  of  au- 
thority has  been  charged  ot  shown,  it  has 
been  held  that  the  state  has  no  interest  that 
will  justify  the  intervention  of  the  attorney- 
general  by  information  lo  enjoin  the  corporate 
authorities  from  carrying  such  contract  into 
execution.  Atty.-Gen.  v.  Detroit,  55  Mich. 
181. 

Where  Corporation  Not  Bound.  —  But  as  hold- 
ing that  a  municipal  corporation  should  not  be 
restrained  from  entering  into  an  unauthorized 
contract  because  it  would  not  be  bound 
thereby,  see  Dibble  v.  New  Haven,  56  Conn. 
IQ9- 

3.  Benton  County  v.  Templeton,  51  Ind.  266; 
Baltimore  v.  Keyser,  72  Md.  106;  Follmer  v. 
Nuckolls  County,  6  Neb.  204;  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  143;  Times  Pub.  Co.  v. 
Evereti.  9  Wash.  518,  43  Am.  St.  Rep.  865. 

Any  Taxpayer  of  a  Municipal  Corporation  is,  as 
a  rule,  entitled  to  maintain  an  action  to  en- 
join the  city  authorities  from  entering  into  or 
performing  a  void  contract.  Crampton  v.  Za- 
briskie,  101  U.  S.  609;  Springfield  v.  Edwards, 
84  111.  626;  Howell  v.  Peoria,  90  111.  104;  Val- 
paraiso v.  Gardner,  97  Ind.  1,  49  Am.  Rep. 
416;  Benton  County  v.  Templeton,  51  Ind.  266; 
Wilkinson  v.  Van  Orman,  70  Iowa  230;  Daven- 
port v.  Kleinschmidt,  6  Mont.  502.  See  also 
Grand  Island  Gas  Co.  v.  West,  28  Neb.  852. 


But  in  Searle  v.  Abraham,  73  Iowa  507,  it 
was  held  that  in  order  to  entitle  a  taxpayer  to 
maintain  such  an  action,  it  must  be  shown 
that  he  would  sustain  injury  by  the  contem- 
plated action  oi'  the  municipality. 

4.  Liability  to  Indictment  —  United  States.  — 
Richardson  v.  Boston,  24  How.  (U.  S.)  188. 

Kentucky.  —  Hammar  v.  Covington,  3  Met. 
(Ky.)  494. 

Maine.  —  State  v.  Gorham,  37  Me.  451; 
Bragg  v.  Bangor,  51  Me.  532. 

Massachusetts.  —  Corn.  v.  New  Bedford 
Bridge,  2  Gray  (Mass.)  339. 

New  Hampshire.  —  Stale  v.  Canterbury,  28 
N.  H.  195. 

Pennsylvania.  —  Com.  v.  Lansford,  14  Pa. 
Co.  Ct.  376,  3  Pa.  Dist.  365. 

Tennessee.  —  State  v.  Murf  reesboro,  II 
Humph.  (Tenn  )  217;  Slate  v.  Barksdale,  5 
Humph.  (Tenn.)  154;  State  v.  Shelbyville,  4 
Sneed  (Tenn.)  176, 

Vermont.  — State  v.  Whitingham,  7  Vt.  390; 
State  v.  Fletcher,  13  Vt.  124. 

Canada.  —  Reg.  v.  St.  Sauveur,  3  Quebec  283. 

5.  People  v.  Albany,  11  Wend.  (N.'Y.)  539,  27 
Am.  Dec.  95;  Jersey  City  v.  Kiernan,  50  N.  J. 
L.  246;  State  v.  Shelbyville,  4  Sneed  (Tenn.) 
176. 

6.  Lyme  Regis  v.  Henlev,  3  B.  &  Ad.  77,  23 
E.  C.  L.  32,  5  Bing.  91,  15*  E.  C.  L.  376.  3  M. 
&  P.  278;  Nowlin  v.  State,  49  Ala.  41;  Hill  v. 
State,  4  Sneed  (Tenn.)  445.  But  compare  State 
v.  Barksdale,  5  Humph.  (Tenn.)  154,  in  which 
case,  however,  the  presentment  seems  to  have 
been  against  the  corporation  alone,  and  not 
the  officers  thereof. 

7.  Presentation  of  Claims  —  Notice  of  Suit,  etc. 
—  St.  John  v.  Christie,  21  Can.  Sup.  Ct.  I; 
Gill  v.  Oakland,  124  Cal.  335;  Atherton  p. 
Bcncroft,  114  Mich.  241. 

8.  May  7/.  Jackson  County,  35  Fed.  Rep.  710; 
People  v.  San  Francisco,  11  Cal.  206;  Maxwell 
v.  Fulton  County,  ug  Ind.  20;  Matter  of  Agar, 
(Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  145; 
Matter  of  Rooney,  (Surrogate  Ct.)  26  Misc.  (N. 
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and  constitute  an  essential  prerequisite  to  suit.1 

b.  What  Claims  or  Demands  Must  Be  Presented.  —  This  question 
must  be  decided  by  a  reference  to  the  terms  of  the  statute  or  charter  provision 
requiring  presentation.3  The  phraseology  of  some  statutes  is  broad  enough 
to  cover  and  is  held  to  apply  to  all  claims  or  demands,  whether  of  contract 
or  tort,3  while  other  provisions  are  construed  to  apply  only  to  claims  ex  con- 
tractu, the  presentation  of  claims  for  damages  arising  from  tortious  injuries 
not  being  required.4 

c.  Sufficiency  of  Presentation  —  Formalities.  —  For  the  presenta- 
tion of  claims  against  a  city  the  formalities  prescribed  in  the  charter  or  statute 
must,  in  general,  be  complied  with.5    A  reference  to  cases  adjudicating  the 


Y.)  106;  Jones  v.  Albany,  151  N.  Y.  223;  Sharp 
v.  Mauston,  92  Wis.  629;  Van  Frachen  v.  Ft. 
Howard,  88  Wis.  570. 

Such  Requirements  Are  Not  Unconstitutional 
because  they  invest  in  certain  boards  or  offi- 
cers the  power  to  adjudicate  upon  the  claims 
against  the  municipality.  People  v.  San  Fran- 
cisco, 11  Cal.  206;  Maxwell  v.  Fulton  County, 
1 19  Ind.  20. 

1.  Statutes  Requiring  Presentation  Mandatory 
—  California.  —  Bancroft  v.  San  Diego,  120 
Cal.  432;  Paxson  v.  Holt,  40  Cal.  466;  Ames 
v.  San  Francisco,  76  Cal.  325. 

Michigan. — Springer  v.  Detroit,  102  Mich. 
300. 

New  York.  — Jones  v.  Albany,  62  Hun  (N. 
Y.)  353;  Borst  v.  Sharon,  24  N.  Y.  App.  Div. 
599;  Reining  71.  Buffalo,  102  N.  Y.  308.  See 
also  MacDonald  v.  New  York,  42  N.  Y.  App. 
Div.  263. 

Pennsylvania.  —  Youngsville  v.  Siggins,  HO 
Pa.  St.  291. 

Wisconsin.  —  Sheel  v.  Appleton,  49  Wis.  125; 
Watson  v.  Appleton,  62  Wis.  267;  Thompson 
v.  Milwaukee,  69  Wis.  492;  Wright  v.  Merri- 
mack, 52  Wis.  466. 

Cost9.  —  Under  some  statutes  the  failure  to 
present  a  claim  as  required  affects  only  the 
plaintiff's  recovery  of  costs.  Brewster  v.  Hor- 
nellsville,  (Supm.  Ct.  App.  Div.)  54  N.  Y.  Supp. 
915;  King  v.  Randolph,  28  N.  Y.  App.  Div.  25. 

No  Presentation  of  Claim  Where  Notice  of  In- 
jury Given.  — ■  McFarland  v.  Muscal ine,  98  Iowa 
199.  But  compare  Selden  v.  St.  Johns,  114 
Mich.  698,  holding  that  a  notice  setting  forth 
the  time  and  place  of  an  injury  under  a  cer- 
tain statute  does  not  constitute  a  presentment 
for  audit  and  allowance  as  required  by  other 
provisions  for  the  same  act. 

Federal  Courts.  —  That  a  requirement  by  state 
statute  for  presentation  of  claim  prior  to  suit 
against  a  municipal  corporation  will  have  no 
effect  on  suits  in  equity  in  federal  courts,  see 
Gamewell  Fire-Alarm  Tel.  Co.  v.  New  York, 
31  Fed.  Rep.  312. 

Statute  Not  Retrospective.  —  Powers  v.  St. 
Paul,  36  Minn.  87;  Kennedy  v.  Des  Moines,  84 
Iowa  187;  Atherton  v.  Bancroft,  114  Mich.  241; 
Angell  v.  West  Bay  City,  117  Mich.  685. 
Compare  Reed  v.  Madison,  83  Wis.  171. 

2.  Warren  v.  Davis,  43  Ohio  St.  447;  Hutch- 
inson v.  Rochester,  92  Hun  (N.  Y.)  393;  Sheafe 
v.  Seattle,  18  Wash.  298. 

Infringement  of  Patent.  —  A  claim  for  dam- 
ages of  this  nature  must  be  presented  under  a 
statuie  requiring  the  presentation  of  unliqui- 
dated demands.  May  v.  Jackson  County,  35 
Fed.  Rep.  710. 

12 


Recovery  of  Taxes  Wrongfully  Paid.  —  That  a 

claim  therefor  must  be  presented  prior  to  the 
bringing  of  suit  against  a  city,  see  Mead  v. 
Lansing,  56  Mich.  601;  Richardson  County  v. 
Hull,  24  Neb.  536.  But  such  action  is  not  one 
on  contract  within  ihe  meaning  of  a  city  char- 
ter.   Ruggles  v.  Fond  du  Lac,  53  Wis.  436. 

"  Ordinary  Transactions."  —  To  the  effect  that 
a  statute  providing  that  all  demands  against  a 
city  shall  be  presenied  to  and  audited  by  the 
city  council  does  not  apply  to  demands  aris- 
ing from  violations  of  municipal  duty,  but  only 
to  such  as  arise  fiom  ordinary  municipal  trans- 
actions, see  Sutton  v.  Snohomish,  11  Wash. 
24,  48  Am.  Si.  Rep.  847. 

Mandamus  to  Enforce  Judgment.  —  Nicholson 
v.  Dare  County,  121  N.  Car.  27. 

3.  Whether  Applicable  to  Claims  Ex  Delicto.  — 
Davidson  v.  Muskegon,  111  Mich.  454;  In  re 
Dassent,  (Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp. 
609;  Jones  v.  Albany,  62  Hun  (N.  Y.)  353; 
Van  Frachen  v.  Ft.  Howard,  88  Wis.  570. 

4.  Michigan.  —  Lay  v.  Adrian,  75  Mich.  438; 
Snyder  v.  Albion,  113  Mich.  275;  Mackie  v. 
West  Bay  City,  106  Mich.  242. 

Missouri.  —  Cropper  r.  Mexico,  62  Mo.  App. 
385. 

Nebraska.  —  Dayton    v.  Lincoln,    39  Neb. 

74- 

New  York.  —  Denair  v.  Brooklyn,  (Brooklyn 
City  Ct.  Gen.  T.)  5  N.  Y.  Supp.  835;  Cavan  v. 
Brooklyn  (Brooklyn  City  Ct.  Gen.  T.)  5  N.  Y. 
Supp.  758:  Harrigan  v.  Brooklyn,  (Supm.  Ct. 
Gen.  T.)  5  N.  Y.  Supp.  673,  119  N.  Y.  156; 
Jones  v.  Albany,  151  N.  Y.  223. 

ATorth  Carolina.  —  Sheldon  v.  Asheville,  119 
N.  Car.  606;  Shields  v.  Durham,  118  N.  Car. 
450. 

Wisconsin.  — Jung  v.  Stevens  Point,  74  Wis. 
547;  Bradley  v.  Eau  Claire,  56  Wis.  168;  Kel- 
ley  v.  Madison,  43  Wis.  63S,  28  Am.  Rep.  576; 
Sommers  v.  Marshfield,  go  Wis.  59;  Ruggles  v. 
Fond  du  Lac,  53  Wis.  436;  Barrett  v.  Ham- 
mond, 87  Wis.  654. 

5.  Formalities.  —  Spaulding  v.  Waverly,  12 
N.  Y.  App.  Div.  594;  Borst  v.  Sharon,  24  N. 
Y.  App.  Div.  599;  Wormwood  v.  Waltham, 
144  Mass.  184. 

Requirement  for  Affidavit.  —  Patterson  v. 
Brooklyn,  6  N.  Y.  App.  Div.  127;  Griswold  v. 
Ludington,  116  Mich.  401. 

But  a  requirement  that  all  accounts,  con- 
tracts, claims,  or  demands  against  a  city  shall 
be  verified  by  affidavit  has  been  held  not  to 
apply  to  cases  of  tort.  Sherman  v.  Oneonta, 
66  Hun  (N.  Y.)  629,  21  N.  Y.  Supp.  137; 
Angell  v.  West  Bay  City,  117  Mich.  6S5;  Hill 
v.  Fond  du  Lac,  56  Wis.  242. 
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sufficiency  of  presentment  and  compliance  with  prescribed  formalities  under 
the  provisions  of  various  statutes  will  be  found  in  the  notes.1 

d.  To  WHOM  PRESENTATION  MADE.  —  Where  the  charter  or  statute- 
designates  the  officer  or  board  to  whom  presentation  of  claims  shall  be  made, 
the  presentment  must  conform  thereto.3  Where  the  provision  requires  pre- 
sentment to  two  designated  officers,  presentment  to  both  is  required.8  But 
where  two  officers  are  named  in  the  alternative,  presentment  to  either  is 
sufficient.4 

e.  Amount  OF  Claim.  —  It  has  been  held  that  the  plaintiff's  claim  pre- 
sented should  specifically  state  the  amount  demanded,5  though  this  is  not 
invariably  the  case.6  The  plaintiff  may,  however,  subsequently  sue  for  and 
recover  more  than  the  amount  of  his  original  claim,7  or  he  may  institute  suit 
for  less  than  the  amount  demanded,  on  the  same  state  of  facts  as  set  forth  in 
his  claim.8 

f.  AUDITING  CLAIMS.  — -  Where  there  is  a  provision  requiring  claims 
against  a  town  to  be  audited  prior  to  payment,  it  is  not  sufficient  that  audit  is 
made  subsequent  thereto.9 

g.  Disallowance  of  Claims.  —  Suit  is,  as  a  rule,  only  to  be  instituted 
after  the  disallowance  of  the  claim  by  the  city  council  or  other  municipal 
authority,  or  after  the  lapse  of  a  period  prescribed,  or  a  reasonable  time  during 
which  the  merits  of  the  claim  may  be  investigated. 10 


Failure  to  Give  Claimant's  Street  and  Number.  — 

Under  a  provision  requiring  a  statement,  in 
claims  against  a  city,  of  the  claimant's  resi- 
dence by  street  and  number,  the  claimant 
must  give  the  stteet  on  which  he  lives,  though 
his  house  is  not  numbered,  and  a  failure  to  do 
so  is  fatal.  Johnson  v.  Troy,  24  N.  Y.  App. 
Div.  602. 

Where  Particular  Formalities  Not  Required  — 
Where  no  particular  formalities  are  prescribed 
nor  the  channel  through  which  the  claims  are 
to  be  presented  indicated,  it  has  been  held  that 
a  claim  filed  with  the  audilor  and  presented  by 
him  to  the  mayor  and  council  within  the  stat- 
utory period  is  sufficient.  Coleman  v.  Fargo, 
8  N.  Dak.  69. 

Presumption  of  Proper  Presentation.  —  Enter- 
prise v.  Fowler,  38  Kan.  415. 

1,  Newman  v.  Birmingham,  109  Ala.  630; 
Kelso  v.  Teale,  106  Cal.  477;  Salina  v.  Kerr,  7 
Kan.  App.  223;  Dovey  v.  Plattsmouth,  52  Neb. 
642;  Babcock  v.  New  York,  56  Hun  (N.  Y.) 
196;  La  Flamme  v.  Albany,  91  Hun(N.  Y.)  65; 
Coleman  v.  Fargo,  8  N.  Dak.  69;  Bacon  v. 
Antigo,  103  Wis.  10. 

Leaving-  Copy  with.  Comptroller.  —  Magee  v. 
Troy,  48  Hun  (N.  Y.)  383;  McDonald  v.  Troy, 
59  Hun  (N.Y.)  618,  13  N.  Y.  Supp.  385. 

Fault  of  City  Officer.  —  Where  a  particular 
officer  is  authorised  to  receive  and  audit  claims 
and  forward  them  to  the  comptroller,  the  fact 
that  he  failed  to  forward  a  claim  properly 
presented  to  him  is  no  defense  to  an  action 
thereon.  MacDonald  v.  New  York,  42  N.  Y. 
App.  Div.  263. 

2.  To  Whom  Presentation  to  Be  Made.  —  San 
Miguel  County  v.  Pierce,  6  N.  Mex.  324;  Mark 
v.  West  Troy,  69  Hun  (N.  Y.)  442;  King  v. 
Randolph,  28  N.  Y.  App.  Div.  25;  McKenna 
v.  Bates,  (R.  I.  1896)  35  Atl.  Rep.  580;  Mason 
v.  Ashland,  98  Wis.  540;  Oshkosh  Water 
Works  Co.  v.  Oshkosh,  106  Wis.  83. 

A  Notice  of  Claim  Addressed  to  the  Mayor  and 
One  Branch  of  the  City  Council  is  not  the  pre- 
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sentation  of  a  claim  to  the  mayor  and  council, 
the  latter  consisting  of  two  branches.  Whalen 
v.  Bates,  iq  R.  I.  274. 

"Chief  Fiscal  Officer."  —  But  under  a  pro- 
vision requiring  presentment  to  the  "  chief 
fiscal  officer,  "  the  presentation  of  a  claim  to 
the  common  council,  that  body  alone  having 
power  to  direct  its  payment,  has  been  held 
sufficient.  Butler  v.  Rochesler,  6  Thomp.  & 
C.  (N.  Y.)  572,  4  Hun  (N.  Y.)  321. 

Authority  to  Adjust  and  Pay  Claim. —  It  has 
been  held  immaterial  that  the  officer  to  whom 
presentment  is  required  has  no  authority  to 
adjust  or  pay  the  claim.  Baine  v.  Rochester, 
85  N.  Y.  523,  62  How.  Pr.  (N.  Y.)  346. 

3.  Missano  v.  New  York,  17  N.  Y.  App.  Div. 
536- 

4.  Johnson  v.  St.  Paul,  52  Minn.  364. 

5.  Amount  of  Claim.  —  Bausher  v.  St.  Paul, 
72  Minn.  539;  Doyle  v.  Duluth,  74  Minn.  157. 

6.  Morgan  v.  Lewiston,  91  Me.  566;  Burdick 
v.  Richmond,  16  R.  I.  502. 

7.  Wyandotte  v.  White,  13  Kan.  191;  Salina 
v.  Kerr,  7  Kan.  App.  223;  Hutchinson  v.  Van 
Cleve,  7  Kan.  App.  676. 

8.  Minick  v.  Troy,  19  Hun  (N.  Y.)  253. 

9.  Matter  of  Plattsburgh,  27  N.  Y.  App.  Div. 
353- 

Presumption  of  Propriety  of  Audited  Claim.  — 

Stale  v.  Hoboken,  38  N.  J.  L.  391. 

Effect  of  Audit.  —  But  nothing  is  added  to  the 
validity  of  an  illegal  claim  by  the  audit  and 
allowance  thereof  of  the  common  council. 
People  <".  Gleason,  121  N.  Y.  631,  717. 

Interest  from  Date  of  Audit.  —  Cooke  v.  Sara- 
toga Springs,  23  Hun  (N.  Y.)  55.  And  see 
generally  the  title  Interest,  vol.  16,  p.  984. 

10.  Disallowance  of  Claim. —  Dundas  v.  Lan- 
sing, 75  Mich.  499,  13  Am.  St.  Rep.  457; 
Whitney  v.  Port  Huron,  88  Mich.  268,  26  Am. 
St.  Rep.  291:  Jones  v.  Albany,  62  Hun  (N.  Y.) 
353;  Reining  v.  Buffalo,  102  N.  Y.  308; 
Moriarty  v.  Albany,  8  N.  Y.  App.  Div.  11S; 
Kraft  v.  Madison,  98  Wis.  252.  See  also  Whit- 
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Notice  of  Injury,  etc. 


3.  Notice  of  Injury  —  a.  In  GENERAL. — A  requirement  for  notice  to  a 
city  of  any  injuries  for  which  damages  are  claimed  must  be  complied  with  as 
a  prerequisite  to  suit.1  Such  notice  must  generally  be  given  within  a  time 
specified  after  the  injuries  are  sustained,3  and  must,  as  to  a  description  of  the 
nature  of  the  injuries  and  the  time  and  place  of  their  occurrence,  be  in  form 
and  manner  as  prescribed.3 

b.  WHEN  NOTICE  EXCUSED.  —  Where  the  person  injured  was  disabled 
and  unavoidably  prevented  from  giving  or  procuring  service  of  the  notice 
prescribed  within  the  time  limited  therefor,  compliance  with  the  statute  or 
charter  provision  is  excused.  4 

4.  Notice  of  Intent  to  Sue.  —  Where  the  charter  or  governing  statute  pro- 
vides that  notice  of  intent  to  sue  shall  be  given  a  city  within  a  prescribed 
time  after  the  occurrence  of  injuries,  compliance  therewith  is  a  prerequisite 
to  the  maintenance  of  an  action.5    And  such  notice  must  contain  such 


man  v.  Groveland,  131  Mass.  553;  Gutkind  v. 
Elroy,  97  Wis.  649. 

Time  Held  Not  Reasonable.  —  See  Mason  v. 
Muskegon,  ill  Mich.  687;  Freligh  v.  Sauger- 
ties,  70  Hun  (N.  Y.)  589. 

Appeal  from  Disallowance.  —  Vogel  v.  Antigo, 
81  Wis.  642;  McCue  v.  Waupun,  96  Wis.  625: 
Mason  v.  Ashland,  98  Wis.  540;  Telford  v. 
Ashland,  100  Wis.  238;  Morgan  v.  Rhine- 
lander,  105  Wis.  138. 

1.  Notice  of  Injury  —  Minnesota.  —  Kelly  v. 
Minneapolis,  77  Minn.  76;  Bausher  v.  St. 
Paul,  72  Minn.  539;  Doyle  v.  Duluth,  74  Minn. 
157;  Roberts  v.  St.  James,  76  Minn.  456; 
Lyons  v.  Red  Wing,  76  Minn.  20. 

Nebraska.  —  Lincoln  v.  Grant,  38  Neb.  369; 
Lincoln  v.  Finkle,  41  Neb.  575;  Omaha  v. 
Ayer,  32  Neb.  375. 

North  Dakota.  —  Trost  v.  Casselton,  8  N. 
Dak  534. 

Texas  —  Ft.  Worth  v.  Shero,  16  Tex.  Civ. 
App.  487. 

Washington.  —  Sproul  v.  Seattle,  17  Wash. 
256 

Wisconsin.  —  Reed  v.  Madison,  83  Wis.  171; 
Slellz  v.  Wausau,  88  Wis.  618. 

And  see  Pyle  v.  Montreal,  6  Quebec  Super. 
Ct.  489;  Donovan  v.  Oswego,  42  N.  Y.  App. 
Div  539. 

Notice  Mailed  to  and  Received  by  Proper  Official 
Held  Sufficient.  —  Small  v.  Prentice,  102  Wis. 
256.  But  compare  Burford  v.  New  York.  26 
N.  Y.  App.  Div.  225. 

2.  Bliven  v.  Sioux  City,  85  Iowa  346;  Kelly 
v.  Minneapolis,  77  Minn.  76;  Daniels  v.  Racine, 
98  Wis.  649;  Zieglet  v.  West.  Bend.  102  Wis  17. 

Action  Brought  Immediately  After  Notice.  —  A 
provision  thai  no  action  should  be  maintained 
against  a  city  without  the  service  of  notice 
does  not  prevent  the  institution  of  an  action 
immediately  after  the  service  of  notice  and  on 
the  same  day.    Gutkind  v.  Elroy,  97  Wis.  649. 

3.  Description  of  the  Nature  of  Injury  —  Con- 
necticut. —  Carstesen  v.  Stratford,  67  Conn. 
428.  See  also  Shaw  v.  Waterbury,  46  Conn. 
263. 

Iowa.  —  Bliven  v.  Sioux  Citv,  85  Iowa  346. 

Maine.  —  Hubbard  v.  Fayette,  70  Me.  121; 
Morgan  v.  Lewiston,  91  Me.  566.  See  also 
Bradbury  v.  Benton,  69  Me.  194. 

Massachusetts.  —  Norwood  v.  Somerville,  159 
Mass.  105;  Dalton  v.  Salem,  139  Mass.  01; 
Conners  v.  Lowell,  158  Mass.  336;  Bowes  v. 
Boston,  155   Mass.  344;    Higgins   v.  North 


Andover,  168  Mass  251.  See  also  Veno  v. 
Waltham,  158  Mass.  279. 

Minnesota,  —  Lyons  v.  Red  Wing,  76 
Minn.  20. 

Nebraska.  —  Lincoln  v.  O'Brien,  56  Neb.  761. 
New  Hampshire.  —  Davis  v.  Rumney,  67  N. 
H.  591. 

New  York.  —  Learned  v.  New  York,  (Supm. 
Ct.  Tr.  T.)  21  Misc.  (N.  Y.)  601;  Merz  v. 
Brooklyn,  (Brooklyn  City  Ct.  Gen.  T.)  11  N. 
Y.  Supp.  778;  Werner  v.  Rochester,  77  Hun 
(N.  Y.)  33;  Freligh  v.  Saugerties,  70  Hun  (N. 
Y.)  589. 

North  Dakota.  —  Trost  v.  Casselton,  8  N. 
Dak.  534. 

Vermont.  —  Nourse  v.  Victory.  51  Vt.  275. 
See  also  Holcomb  v.  Danby,  51  Vt.  428. 

Wisconsin.  — Sowle  v.  Tomah,  81  Wis.  349; 
Benson  v.  Madison,  101  Wis.  312. 

Sufficiency  of  Notice  Question  of  Law  for  Court. 
— Trost  v.  Casselton,  8  N.  Dak.  534. 

Actual  Knowledge.  —  The  fact  that  one  or 
more  of  the  city  officers  have  actual  knowl- 
edge of  the  facts  required  to  be  stated  in  the 
notice,  does  not  dispense  with  the  necessity  of 
giving  it  as  required  by  statute.  Sowle  v. 
Tomah,  81  Wis.  349. 

4.  Notice  Excused.  —  Webster  v.  Beaver  Dam, 
84  Fed.  Rep.  280;  Barclay  v.  Boston,  167  Mass. 
596;  Saunders  v.  Boston,  167  Mass.  595;  Boyd 
v.  Derry,  68  N.  H.  272;  Chadbourne  v.  Exeter, 
67  N.  H.  190. 

Question  for  Jury.  —  Whether  or  not  the 
plaintiff's  condition  was  such  as  to  excuse  him 
from  giving  the  notice  required  is  for  the  jury 
if  the  evidence  is  disputed.  Barclay  v.  Boston. 
173  Mass.  310. 

5.  Notice  of  Intent  to  Sue  —  Arew  York.  — 
Mer/  v.  Brooklyn,  (Brooklyn  City  Ct.  Gen.  T.) 
11  N.  Y.  Supp.  778;  Meyer  v.  New  York,  14 
Daly  (N.  Y.)  395;  Duff  3.  New  York,  60  N.  Y. 
Super.  Ct.  29;  Werner  v.  Rochester.  77  Hun 
(N.  Y.)  33;  Norton  7:  New  York,  (Supm.  Ct. 
Tr.  T.)  16  Misc.  (N.  Y.)  303;  Kennedy  v.  New 
York,  34  N.  Y.  App.  Div.  311;  Kellogg:  v.  New 
York,  4  N.  Y.  Annot.  Cas.  1S2;  White  v. 
New  York,  15  N.  Y.  App.  Div.  440;  Kelly  v. 
New  York,  (Supm.  Ct.  Spec.  T.)  26  Civ.  Pro. 
(N.  Y.)  123,  19  Misc.  (N.  Y.)  257;  Cuny  v. 
Buffalo,  135  N.  Y.  366,  affirming  57  Hun  (N. 
Y.)  25. 

Texas.  —  Ft.  Worth  v.  Shero,  16  Tex.  Civ. 
App.  487. 

Canada.  —  O'Brien    v.    Halifax,    19  Nova 
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language  as  that  the  intent  to  sue  appears  by  express  statements  or  necessary 
inference  from  what  is  stated.1  The  presentation  of  a  claim  against  the  city  is 
not  a  compliance  with  a  statute  requiring  notice  of  intent  to  sue,a  nor  is  the 
requirement  satisfied  by  statements  in  a  correspondence  between  the  plain- 
tiff's attorney  and  the  corporation  counsel  merely  suggestive  of  an  impending 
action  against  the  city.-'1 

5.  Waiver  of  Requirements.  —  It  has  been  held  that  there  can  be  no  waiver 
by  the  municipal  authorities  of  statutory  requirements  as  to  notice  of  claim 
or  intent  to  sue,  devised  for  the  protection  of  the  municipality.'1  Hut  tin- 
weight  of  authority  seems  to  be  that  such  requirements  may  be  waived,  as 
well  as  any  formal  irregularities  in  the  notice  or  claim/* 

6.  Claims  Payable  Out  of  Particular  Fund.  —  Where  a  claim  against  a  munici- 
pal corporation  is  payable  only  out  of  a  particular  fund,  the  claimant  is  not 
entitled  to  an  absolute  judgment  against  the  city.0 

XVII.  DISSOLUTION  —  1.  In  General.  —  As  municipal  corporations  can  only 
be  created  by  the  legislative  branch  of  the  state  sovereignty  or  in  the  manner 
provided  by  the  legislature,  so  their  corporate  existence  can  only  be  deter- 
mined by  the  same  authority.7 

2.  Repeal  of  Charter.  — ■  It  has  already  been  seen  that  the  legislature  has,  in 
general,  plenary  power  to  abolish  a  municipal  corporation  by  a  repeal  of  its 
charter.8 

3.  Surrender  of  Charter.  —  A  municipal  corporation  might,  doubtless,  also 
be  dissolved  by  a  surrender  of  its  charter,  if  such  surrender  is  accepted  by 
the  legislature  by  appropriate  proceedings.9 


S:otia  393,  7  Can.  L.  T.  435;  St.  John  v. 
Christie;  21  Can.  Sup.  Ct.  1. 

Notice  to  Mayor.  —  A  notice  addressed  to  the 
mayor  of  a  city  is  sufficient  as  a  basis  for 
forcible  entry  and  detainer  proceedings  against 
the  city.    Oklahoma  City  v.  Hill,  4  Okla.  521. 

Service  by  Mail.  — ■  To  the  effect  that  a  statute 
reqjiring  notice  of  intent  to  sue  the  city  to  be 
filed  .vith  the  corporation  counsel  is  not  com- 
plied with  by  sending  notice  by  mail,  see  Bur- 
ford  v.  New  York,  26  N.  Y.  App.  Div.  225, 
Compare  Sm all  v.  Prentice,  102  Wis.  256. 

1.  Form  of  Notice.  —  Sheehy  v.  New  York,  29 
N.  Y.  App.  Div.  263.  It  was  held  in  this  case, 
pursuant  to  the  rule  stated  in  the  text  above, 
that  a  mere  statement  that  the  person  filing 
the  notice  "  claims  and  demands  "  a  specified 
sum  is  insufficient. 

2.  Curry  v.  Buffalo,  135  N.  Y.  366. 

3.  Kennedy  v.  New  York,  (Supm.  Ct.  Tr. 
T.)  18  Misc.  (N.  Y.)  303. 

4.  Waiver.  —  Borst  v  Sharon,  24  N.  Y.  App. 
Ditr.  599. 

5.  Canfield  v.  Jackson,  112  Mich.  120;  Gris- 
wold  v.  Ludington,  116  Mich.  401;  Wright  v. 
Portland,  11S  Mich.  23;  Kriseler  v.  Le  Valley, 
122  Mich.  576;  Sweet  v.  Buffalo,  158  N.  Y.  695, 
53  N.  E.  Rep.  1132;  Sheel  v.  Appleton,  49  Wis. 
125.  And  see  Pearson  v.  Seaule,  14  Wash.  438. 

For  Circumstances  Held  Not  to  Constitute  a 
Waiver,  see  Selden  v.  St.  Johns,  114  Mich.  698; 
Clark  v.  Davison,  118  Mich.  420;  Hoyle  v. 
Putnam,  46  Conn.  56;  Kennedy  v.  New  Yoik, 
34  N.  Y.  App.  Div.  311. 

6.  Claims  Payable  Out  of  Particular  Fund.  — 
Chicago  Public  Library  v.  Arnold,  60  111.  App. 
328;  Johnson  v.  New  Orleans,  46  La.  Ann. 
714;  Fernandez  v.  New  Orleans,  46  La.  Ann. 
1130;  Slate  v.  New  Orleans,  45  La.  Ann.  13S9. 

But  where  a  city  charter  provides  that  a 
contractor  is  only  to  be  paid  out  of  a  particular 
fund,  the  city  is  still  liable  if  such  fund  is  mis^ 


appropriated.  Lansing  v.  Van  Gorder,  24 
Mich.  456.  And  see  Cole  v.  Shreveport,  41  La. 
Ann.  839. 

7.  Dissolution.  —  Cain  v.  Brown,  ru  Mich. 
657;  Brennan  v.  Weatherford,  53  Tex.  330,  37 
Am    Rep.  758. 

Failure  of  Legislature  to  Classify  Towns  as 
Directed  by  Constitution  Does  Not  Work  Dissolu- 
tion.—  Com.  v.  Rose,  (Ky.  1899)  49  S.  W. 
Rep.  29. 

English  Rule  —  Loss  of  Integral  Fart  Dissolves 
or  Suspends  Existence. —  Welch  v.  Ste.  Gene- 
vieve. 1  Dill.  (U.  S.)  130.  And  see  Colchester 
v.  Brooke,  7  Q.  B.  339,  53  E.  C.  L.  339,  10  Jur. 
610,  15  L.  J.  Q.  B.  173. 

8.  See  supra,  this  title,  Municipal  Charters; 
Legislative  Control  of  Municipal  Corporations. 

Implied  Repeal.  —  The  substitution  of  another 
charter  with  inconsistent  provisions,  in  place 
of  a  pre-existing  charter,  operates  as  a  repeal 
of  the  last  named.  Crook  v.  People,  106  111. 
237. 

So  also  a  statute  which  incorporated  a  town 
with  limits  one  mile  square,  the  court  house 
being  in  the  centre,  was  held  to  be  impliedly 
repealed  by  a  subsequent  act  reincorporating 
the  same  town  with  limits  extending  "  half  a 
mile  in  every  direction  from  the  court  house." 
Buford  v.  Slate,  72  Tex.  182. 

Where,  from  the  language  of  an  enactment, 
it  is  clear  that  it  is  the  intention  of  the  legisla- 
ture to  make  two  new  and  distinct  corpora- 
tions from  the  older  one  already  existing,  the 
effect  of  such  act  will  be,  from  necessity,  to 
abolish  the  old  municipality.  Montpelier  v. 
East  Montpelier,  27  Vt.  704,  29  Vt.  12,  67  Am. 
Dec.  748. 

No  Revival  by  Repeal  of  Dissolution.  —  Burk 
v.  State,  5  Lea  (Tenn.)  349  And  see  State  v. 
Reads,  76  Minn.  69. 

9.  Surrender  of  Charter  —  Necessity  for  Accept- 
ance. —  Where  the  inhabitants  of  a  town  incor- 
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4.  Judicial  Decree  of  Dissolution  —  a.  In  General.  —  In  some  states,  also, 
provision  is  made  by  statute  for  a  judicial  decree  of  dissolution  in  proceed- 
ings instituted  by  the  state,  through  its  proper  officer,  usually  the  attorney- 
general.1 

Recognition  by  State  —  Waiver  of  Irregularities.  —  Where  a  municipal  corporation 
has  been  recognized  by  legislative  acts  empowering  it  to  perform  certain 
functions,  all  inquiry  into  the  regularity  of  the  original  organization  of  the 
corporation  is  precluded.2 

b.  Nonuser  or  Misuser  of  Franchises  —  Failure  to  Elect 
OFFICERS,  ETC.  —  The  general  rule  is  undoubted  that  a  municipal  corporation 
is  not  ipso  facto  dissolved  by  a  nonuser  or  misuser  of  its  franchises  or  a  failure 
to  elect  officers.3  It  has  been  held,  indeed,  that  nonuser  or  misuser  of  the 
franchises  of  a  municipal  corporation  is  not  even  ground  for  a  decree  of  dis- 
solution by  the  courts;  4  but  the  contrary  has  also  been  declared.5 

c.  COLLATERAL  ATTACK.  —  It  is  a  general  rule  of  law  that  the  existence 
of  a  municipal  corporation  cannot  be  collaterally  attacked  in  a  judicial  pro- 
ceeding by  an  individual,  or  in  any  manner  other  than  a  direct  proceeding  by 
the  state  as  provided.6 


porated  by  an  act  of  the  legislature  accept  the 
act  of  incorporation,  and  subsequently,  in 
pursuance  of  a  general  act  of  incorporation, 
are  reincorporated  with  an  enlargement  of  the 
incorporated  district,  the  charter  granted  by 
the  legislature  is  not  thereby  surrendered,  in 
the  absence  of  any  acceptance  by  the  govern- 
ment. Norris  v.  Smithville,  I  Swan  (Tenn.) 
164. 

Disclaimer.  —  For  an  intimation  that  the 
charter  of  a  municipal  corporation  cannot  be 
surrendered  by  a  mere  disclaimer,  see  Morris 
v.  Stale,  65  Tex.  53. 

1.  Dissolution  at  Instance  of  State.  —  Dodge 
v.  People,  113  111.  4gr;  Mendenhall  v.  Burton, 
42  Kan.  570;  Oiborn  v.  Oakland,  49  Neb.  340. 

2.  Recognition  by  Legislature. — -Jameson  v. 
People,  16  111.  257,63  Am.  Dec.  304;  People  v. 
Farnham,  35  111.  562;  State  v.  Leatherman,  38 
Ark.  81. 

Or  where  acceptance  of  the  charter  by  a  vote 
of  the  people  is  required,  an  act  of  the  legisla- 
ture recognising  a  city  charier  as  in  force  is, 
at  least,  prima  facie  proof  that  such  charter 
was  accepted  as  required.  State  v.  Tosney,  26 
Minn.  262.  Compare  People  v.  Gunn,  85  Cal. 
238. 

Recognition  of  Existence  by  State  and  County 
Officers.  —  State  v.  Leatherman.  38  Ark.  81. 
Presumptions  Favor  Validity  of  Existence.  — 

State  v.  Young,  3  Kan.  445;  Jameson  v. 
People,  16  111.  257,  63  Am.  Dec.  304.  A  more 
liberal  rule  of  construction,  it  has  been  held, 
exists  in  favor  of  the  validity  of  public  charters 
granted  for  the  general  good,  than  in  case  of 
private  charters  granted  for  purposes  of  indi- 
vidual profit.  Brennan  v.  Weatherford,  53 
Tex.  330,  37  Am.  Rep.  758;  Bradley  v.  New 
York,  etc.,  R.  Co.,  21  Conn.  306. 

3.  Nonuser  or  Misuser.  —  Welch  v.  Ste.  Gene- 
vieve, 1  Dill.  (U.  S.)  130 ;  Ex  p.  Moore,  62  Ala. 
471;  Harris  v.  Nesbit,  24  Ala.  398;  Swamp 
Land  Dist.  No.  150  v.  Silver,  98  Cal.  51; 
Swamp  Land  Dist.  No.  150  v.  Bump,  (Cal. 
1893)  32  Pac.  Rep.  867;  Butler  v.  Walker,  98 
Ala.  358,  39  Am.  St.  Rep.  61;  Cain  v.  Brown, 
in  Mich.  657;  State  v.  Dunson,  71  Tex.  65; 
Buford  v.  State,  72  Tex.  1S2.  Compare  Lea  v. 
Hernandez,  10  Tex.  137. 


Rule  under  Particular  Statute  —  Corporate  Ex- 
istence Held  to  Cease  on  Failure  to  Hold  Annual 
Election  for  Officers.  —  Butler  v.  Walker,  98  Ala. 
358,  39  Am.  St.  Rep.  61.  Compare  Hornbrook 
v.  Elm  Grove,  40  W.  Va.  543. 

4.  Welch  v.  Ste.  Genevieve,  1  Dill.  (U.  S.) 
130. 

Charter  Not  Liable  to  Forfeiture  for  Misconduct 
of  Officers  Not  Affecting  Public  Rights.  —  Com. 
v.  Pittsburgh,  14  Pa.  St.  177. 

5.  Hill  v.  Kahoka,  35  Fed.  Rep.  32. 

And  see  also  Welch  v.  Ste.  Genevieve,  1 
Dill.  (U.  S.)  130,  wherein  it  is  observed  that  in 
England  municipal  corporations  may  be  dis- 
solved by  the  courts  for  misuser  of  their  fran- 
chises. 

6.  Collateral  Attack  —  England.  —  Reg.  v. 
Jones,  8  L.  T.  N.  S.  503;  Reg.  v.  Taylor,  3 
Per.  &  Dav.  652,  9  L  J.  Q.  B.  219;  Atty.-Gen. 
v.  Avon,  9  Jur.  N.  S.  1117,  33  Beav.  67,  11  W. 
R.  709,  8  L.  T.  N.  S.  594,  affirmed  on  appeal  9 
L.  T.  N.  S.  187. 

United  Stales.  —  Hill  v.  Kahoka,  35  Fed. 
Rep.  32;  Miller  v.  Perris  Irrigation  Dist.,  85 
Fed.  Rep.  693;  Union  Nat.  Bank  v.  Matthews, 
98  U.  S.  621:  Austrian  v.  Guy,  21  Fed.  Rep. 
500.  See  also  Welch  v.  Ste.  Genevieve,  1  Dill. 
(U.  S.)  130. 

Alabama.  —  Ex  p.  Moore,  62  Ala.  471.  See 
also  Harris  z.  Nesbit,  24  Ala.  398. 

Arkansas.  —  Searcy  v.  Yarnell,  47  Ark.  269. 

Illinois.  —  Tisdale  v.  Minonk,  46  111.  9; 
Mendota  v.  Thompson,  20  111.  197;  Clark  v. 
People,  15  111.  213;  People  v.  Ridgley,  21  111. 
65;  Kettering  v.  Jacksonville,  50  111.  39; 
Geneva  v.  Cole,  61  111.  397;  Coles  County  v. 
Allison,  23  111.  437;  Mitchell  v.  Deeds,  49  111. 
416,  95  Am,  Dec.  621;  Lawson  v.  Kolbenson 
61  111.  405;  Trumbo  v.  People,  75  111.  562; 
People  v.  Newberry.  87  111.  41;  Alderman  v. 
School  Directors,  qi  111.  179;  Osborn  v.  People, 
103  111.  224;  Cleveland,  etc.,  R.  Co.  v.  Dunn, 
61  111.  App.  227. 

Indiana.  —  Mullikin  v.  Bloomington,  72  Ind. 
161. 

Kansas.  —  Mendenhall  v.    Burton,  42  Kan. 

570. 

Louisiana.  —  Chicago,  Ste,  R.  Co.  v.  Kent- 
wood,  49  La.  Ann.  931. 
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5.  Disincorporation  by  Vote  of  Inhabitants.  —  In  many  states  provision  is 
made  for  the  disincorporation  of  municipalities  by  proceedings  prescribed  by 
statute,  whenever  a  given  proportion  of  the  inhabitants  favor  dissolution.1 
The  inhabitants  of  a  municipal  corporation  are  powerless  to  dissolve  it  unless 
there  is  a  law  giving  them  this  power.2 

6.  Effect  of  Dissolution  —  a.  EFFECT  ON  DEBTS  AND  LIABILITIES.  — The 
legislature  of  a  state  cannot,  by  dissolving  a  municipal  corporation,  impair 
the  rights  of  its  creditors,  or  those  to  whom  liabilities  have  been  incurred.3 

No  Property  Subject  to  Debts  —  No  Provision  for  Payment.  —  But  where  a  municipal 
corporation  owning  no  property  subject  to  the  payment  of  its  debts  has  been 
dissolved,  and  the  legislature  has  made  no  provision  for  the  payment  of  its 
debts,  and  there  are  no  officers  against  whom  mandamus  may  be  directed,  it 
has  been  held  that  creditors  are  without  remedy,  and  can  only  apply  to  the 
legislature  for  relief.4 

Where  a  Municipal  Corporation  Is  Reorganized  or  Reincorporated,  or  is  dissolved  and  its 
successor  immediately  created,  or  where  a  municipality  of  a  lower  grade  is 
constituted  one  of  a  higher,  there  is  no  doubt  that  the  debts  and  obligations 
of  the  pre-existing  municipality  become  liabilities  of  the  successor,  whether 
or  not  the  former  be  regarded  as  technically  dissolved  and  its  successor  a  new 
corporation,  or  the  existence  and  identity  of  the  former  as  continued  in  the 
latter.5    And  this  rule  is  the  same  though  the  new  corporation  may  have 


Minnesota.  — St.  Paul  Gaslight  Co.  v.  Sand- 
stone, 73  Minn.  225. 

Missouri. — State  v.  Fuller,  96  Mo.  165; 
Trenton  v .  Devorss,  70  Mo.  App.  8 ;  Frederick- 
town  v.  Fox,  84.  Mo.  59;  St.  Louis  v.  Shields, 
62  Mo.  24.7;  Billings  Dunnaway,  54  Mo. 
App.  I;  Clarence  v.  Patrick,  54  Mo.  App.  462. 

Nebraska.  —  Slate  v.  Whitney,  41  Neb.  613. 

New  Jersey.  —  Atty.-Gen.  v.  Dover,  62  N.  J. 
L.  138;  Rellstab  v.  Belmar,  58  N.  J.  L.  489. 

New  York.  — Gardner  v.  Christian,  70  Hun 
(N.  Y.)  547- 

North  Carolina.  —  Henderson  v.  Davis,  106 
N.-Car.  88. 

North  Dakota.  —  Coler  v.  D  wight  School  Tp., 
3  N.  Dak.  249. 

Texas.  —  El  Paso  v.  Ruckman,  92  Tex.  86; 
Troutman  v.  McClesky,  7  Tex.  Civ.  App.  561; 
McCrary  v.  Comanche,  (Tex.  Civ.  App.  1896) 
34  S.  VV.  Rep.  679. 

West  Virginia.  —  Hornbrook  v.  Elm  Grove, 
40  W.  Va.  543. 

A  Mere  Irregular  Organization  is  valid  against 
every  one  except  the  state  in  a  direct  proceed- 
ing.   Shapleigh  v.  San  Angelo,  167  U.  S.  646. 

In  Tennessee,  however,  it  has  been  held  that 
the  validity  of  the  charter  of  a  municipal  cor- 
poration may  be  coll  aterally  attacked.  Wood- 
bury v.  Brown,  ioiTenn.  707;  Angel  v.  Spring 
City,  (Tenn.  Ch.  1S99)  53  S.  W.  Rep.  191. 

Where  Existence  Shown,  Presumed  to  Continue. 
—  State  v.  Dunson,  71  Tex.  65;  Largan  v. 
State,  76  Tex.  323, 

The  Effect  of  a  Judgment  of  Ouster  on  an  in- 
femation  in  the  nature  of  quo  warranto 
against  a  village  and  its  board  of  trustees  is 
to  dissolve  the  corporation  and  deprive  it  of  all 
its  rights,  liberties,  privileges,  and  franchises. 
Dodge  v.  People,  113  111.  491. 

1.  Disincorporation.  —  Mi ntzer  v.  Schilling, 
117  Cal.  361 ;  State  v.  Husband,  26  lnd.  308; 
Blauvelt  v.  Nyack,  9  Hun  (N.  Y.)  153. 

Statutory  Mode  Must  Be  Followed.  —  State  v. 
Dunson,  71  Tex.  65;  Largen  v.  State,  76  Tex. 
323- 


Presumption  from  Lapse  of  Time.  —  Where  the 
attempted  dissolution  of  a  municipal  corpora- 
tion was  void  from  failure  to  pursue  the 
statutory  method,  its  dissolution  cannot  be 
presumed  from  acquiescence  and  lapse  of  time. 
Latgsn  v.  State,  76  Tex.  323. 

2.  State  v.  Dunson,  71  Tex.  65. 
Reduction  of  Boundaries.  —  A  city  should  not 

be  permitted  practically  to  disincorporate  itself 
under  the  provisions  of  a  statute  permitting 
the  municipal  authority  to  reduce  the  bound- 
aries thereof.  Wied.vald  v.  Dodson,  95  Cal. 
45'J. 

3.  Effect  of  Dissolution  on  Debts.  —  Mt.  Pleas- 
ant v.  Beck  with,  100  U.  S.  524;  Shapleigh  v. 
San  Angelo,  167  U.  S.  646;  Hill  v.  Kahoka,  35 
Fed.  Rep.  32;  Amy  v.  Selma,  77  Ala.  103; 
O'Connor  v.  Memphis,  6  Lea  (Tenn.)  730; 
Morris  v.  State,  62  Tex.  728. 

4.  Barkley  v.  Levee  Com'rs,  93  U.  S.  258. 
But  compare  Devereaux  v.  Brownsville,  29  Fed. 
Rep.  742. 

5.  Reincorporation,  etc.  —  England.  —  Col- 
chester v.  Seaber,  3  Burr.  186C,  1  W.  Bl.  591 ; 
Atty.-Gen.  v.  Leicester,  9  Beav.  546.  And  see 
Atty.-Gen.  v.  Kerr,  2  Beav.  420,  9  L.  J.  Ch. 
190,  4  Jur.  406. 

Canada.  — London,  etc.,  Loan,  etc.,  Co.  v. 
Morris,  7  Manitoba  128. 

United  States.  —  Broughton  v.  Pensacola,  93 
U.  S.  266;  New  Orleans  v.  Clark,  95  U.  S.  644; 
Mt.  Pleasant  v.  Beckwith,  100  U.  S.  524; 
Mobile  v.  Watson,  116  U.S.  2S9;  Shapleigh  v. 
San  Angelo,  167  U.  S  646,  Laird  v.  De  Solo, 
22  Fed.  Rep.  421;  Devereaux  v.  Brownsville, 
29  Fed.  Rep.  742;  Hill  v.  Kahoka,  35  Fed. 
Rep.  32. 

Alabama.  —  Amy  v.  Selma,  77  Ala.  103. 

Illinois.  —  Olney  v.  Harvey,  50  111.  453,  99 
Am  Dec.  530, 

A'ansas.  —  Manley  v.  Emlen,  46  Kan.  655; 
Rilev  v.  Garfield  Tp.,  54  Kan.  463. 

Mississippi.  —  Ross  v.  Wimberly,  60  Miss. 
34";,  overruling  Port  Gibson  v.  Moore,  i3Smed. 
&  M.  (Miss.)  157. 
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different  boundaries,  different  powers,  and  even  a  different  name,  provided 
the  territory  and  population  are  substantially  the  same.1  Where  one  munici- 
pal corporation  is  dissolved  or  extinguished  by  its  merger  into  or  consolida- 
tion with  another,  the  debts  of  the  corporation  whose  identity  is  so  lost 
become  the  liabilities  of  the  corporation  into  which  the  former  is  merged  or 
with  which  it  is  consolidated.8 

b.  Effect  on  Property  and  Powers.  —  It  has  been  held  that  extin- 
guished or  dissolved  municipal  corporations  neither  own  property  nor  have 
any  power  to  levy  taxes  to  pay  debts.3  Where  one  municipal  corporation  is 
dissolved  by  its  merger  into  or  consolidation  with  another,  the  latter  succeeds 
to  all  the  property  rights  of  the  corporation  whose  existence  is  extinguished.4 

c.  Effect  on  Municipal  Offices.  —  The  unconditional  repeal  of  the 
charter  of  a  municipal  corporation  abolishes  all  offices  under  it.5 


Missouri.  —  Thompson  v.  Abbotl,  61  Mo. 
176;  Hughes  v.  School  Dist.  No.  29,  72  Mo.  643. 

Minnesota.  —  Rumsey  v.  Sauk  Centre,  59 
Minn.  316. 

New  Jersey.  —  Little  v.  Union  Tp.,  40  N.  J. 
L.  397.  And  see  Scaine  v.  Belle /ille,  39  N.  J. 
L.  526. 

North  Carolina.  —  Broadfoot  v.  Fayetteville, 
124  N.  Car.  478,  70  Am.  St.  Rep.  610. 

Oklahoma.  —  Guthrie  v.  Territory,  1  Okla. 
188. 

Texas.  —  White  v.  Quanah,  (Tex.  Civ.  Ap. 
1894)  27  S.  W.  Rep.  839.  See  also  Quanah  v. 
White,  88  Tex.  14;  Brownwood  v.  Noel,  (Tex. 
Civ.  App.  1897)  42  S.  VV.  Rep.  iont. 

1.  Effect  of  Different  Boundaries,  Powers,  or 
Name — -United  States.  —  Girard  v.  Philadel- 
phia, 7  Wall.  (U.  S.)  1;  Broughton  v.  Pensa- 
cola,  93  U.  S.  266;  Mobile  v.  Watson,  116  U. 
S.  289;  Laird  v.  De  Soto,  23  Fed.  Rep.  780. 

Kansas.  —  Walnut  Tp.  v.  Jordan,  38  Kan. 
562. 

Louisiana.  —  State  v.  Natal,  39  La.  Ann.  439. 

Mississippi.  —  Ross  v.  Wimberly,  60  Miss. 
345,  overruling  Port  Gibson  v.  Moore,  13  Smed. 
&  M.  (Miss.)  157. 

New  York.  —  Watervliet  v.  Colonie,  27  N. 
Y.  App.  Div.  394. 

Canada.  —  London,  etc.,  Loan,  etc.,  Co.  v. 
Morris,  7  Manitoba  128. 

And  see  Norris  v.  Smithville,  1  Swan  (Tenn.) 
164;  O'Connor  v.  Memphis,  6  Lea  (Tenn.)  730. 

2.  Merger  or  Consolidation.  —  Mt.  Pleasant  v. 
Beck  with,  100  U.S  514;  State  v.  New  Orleans, 
41  La.  Ann.  91;  Smith  v.  Saginaw,  81  Mich. 
123;  Thompson  v.  Abbott,  61  Mo.  176;  Neilson 
v.  Newark,  49  N.  J.  L.  246;  Bronx  Gas,  etc., 
Co.  v.  New  York,  (Supm.  Ct.  Tr.  T.)  17 
Misc.  (N.  Y.)  433;  Dousman  v.  Milwaukee,  I 
Pin.  (Wis.)  81 ;  Knight  v.  Ashland,  65  Wis.  166. 
See  also  Schriber  v.  Langlade,  66  Wis.  616. 

3.  Mt.  Pleasant  v.  Beckvvith,  100  U.  S.  524. 
Succession  to  Particular  Powers.  —  Upon  the 

reorganization   of   a   municipal  corporation 


which  is  essentially  transformed  thereby,  in 
order  to  transfer  to  the  new  the  particular 
powers  of  the  old  corporation  there  must  be  an 
enabling  clause  empowering  the  new  corpora- 
tion lo  act  in  the  respect  in  question,  or  a 
general  clause  which  might  embrace  the  par- 
ticular case.  Savannah  zr.  Sieam  Boat  Co.,  R. 
M.  Charlt.  (Ga.)  342.  And  see  Fowle  v.  Alex- 
andria, 3  Pet  (U.  S.)  398. 

4.  Property  Eights  upon  Merger  or  Consolidation 
—  England.  —  Atty.-Gen.  v.  Avon,  33  Beav.  67: 
Atty.-Gen.  v.  Liverpool,  1  Myl.  &  C.  171,  2 
Myl.  &  C.  613,  7  L.  J.  Ch.  51. 

United  States.  —  Mt.  Pleasant  v.  Beck  with, 
100  U.  S.  514. 

Connecticut. —  Hartford  Bridge  Co.  v.  East 
Hartford,  16  Conn.  149. 

Kansas.  —  See  Wellington  v.  Wellington,  46 
Kan.  213. 

Louisiana.  —  State  v.  New  Orleans,  41  La. 
Ann.  91. 

Michigan.- — Smhh  v.  Saginaw,  Si  Mich. 
123. 

Missouri.  —  Thompson  v.  Abbott,  61  Mo. 

176. 

New  Jersey.  —  Neilson  v.  Newark,  49  N.  J. 
L.  246. 

New  York.  —  North  Hempstead  v.  Hemp- 
stead, 2  Wend.  (N.  Y.)  109;  Watervliet  0.  Col- 
onie, 27  N.  Y.  App.  Div.  394. 

North  Carolina.  —  Broadfoot  v.  Fayetteville, 
124  N.  Car.  478,  70  Am.  St.  Rep.  610. 

Wisconsin.  —  Dousman  v.  Milwaukee,  r  Pin. 
(Wis.)  81. 

Doctrine  that  Public  Property  Passes  to  State.  — 

Upon  the  repeal  of  the  charter  of  a  municipal 
corporation  the  property  thereof  held  exclu 
sively  for  public  or  governmental  uses  passes 
under  the  immediate  control  of  the  state,  the 
power  once  delegated  to  the  city  on  that  behalf 
having  been  withdrawn.  Meriwether  v.  Gar- 
rett, 102  U.  S.  472. 

5.  Crook  v.  People,  106  111.  237.  And  see 
Watervliet  v.  Colonie,  27  N.  Y.  App.  Div.  394. 
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ABORTION : 

Medical  jurisprudence,  538 

ACCOUNTING,  see  Mortgages. 

ACKNOWLEDGMENTS  (see  Mortgages): 

ADMIRALTY,  see  Masters  of  Vessels. 

AGENCY  (see  Mortgages): 
Mechanics'  liens,  331 

Apparent  authority,  331 

Burden  of  proof,  331 

Power  of  agent  to  subject  property,  330 

Ratification,  331 

AGRICULTURAL,  SOCIETIES  : 

Municipal  aid,  io8g 

AID,  see  Municipal  Aid. 

ALIENS  (see  Mortgages). 
Military  law.  622 
Mines  and  mining  claims,  702 

ANIMALS,  see  Municipal  Aid. 

ARBITRATION  : 
Municipal  corporations  : 
Award,  1146 

ARREST  (see  Military  Law): 
Master  and  servant : 

Liability  of  master,  173 

ARTISAN : 

Mechanics'  liens.  339 

ASSAULT  AND  BATTERY  : 
Master  and  servant : 

Acts  outside  scope  of  employment,  175 
Master's  liability  for  acts  of  servant,  171 

Detectives,  172 

In  general,  171 

Railroad  companies,  172 

Salesmen  in  shops,  171 

Servants  retaking  master's  property,  172 

Watchman,  172 

ASSIGNMENTS,    see    Mechanics'  Liens; 
Mortgages. 

ATTORNEY' S    FEES,    see  Mechanics' 
Liens. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES  (see  Mortgages): 
Masters  of  vessels,  223 
Municipal  corporations,  1144 

BLOOD   STAINS,   see  Medical  Jurispru- 
dence. 

BRIBERY : 

Municipal  aid,  1113 

BRIDGES,  see  Master  and  Servant. 

BURDEN  OF  PROOF  (see  Master  and 
Servant)  : 
Mayhem.  250 


BUTCHER : 

Merchant,  581 

CALENDAR  MONTH,  869 

CANALS  : 

Municipal  aid,  1086 

CHARITIES  : 

Municipal  aid,  1085 

CONDITIONAL  SALES,  see  Mortgages. 
CONFEDERATE  MONEY,  839 

CONFLICT  OF  LA  W,  see  Mechanics'  Liens. 

CONSIDERA  T10N,  see  Mortgages, 

CONSTITUTIONAL  LAAV  (see  Mechanics' 
Liens;  Monopolies  and  Trusts;  Munici- 
pal Aid): 

Master  and  servant : 

Statutes  fixing  time  and  mode  of  pay- 
ment, 21 

Mechanics'  liens  : 

Constitutionality  of  statute,  271 

Municipal  corporations,  see  Municipal  Cor- 
porations. 

CONSTRUCTION,  see  Municipal  Aid. 

CONTRACTS  (see  Mistake). 

Master  and  servant,  see  MASTER  AND  SERV- 
ANT. 

Mechanics'  liens,  see  Mechanics'  Liens. 
Merger,  see  Merger. 

CONTRACTS     OF  AFFREIGHTMENT 
AND  CHARTER-PARTIES: 

Masters  of  vessels,  209 

CONTRACTORS,   see    Mechanics'  Liens; 
Municipal  Corporations. 

CONTRIBUTORY     NEGLIGENCE,  see 
Master  and  Servant. 

CONVEYANCES,  see  Mortgages. 

CORPORATIONS,  see  Mortgages;  Muni- 
cipal Aid;  Municipal  Corporations. 

COSTS,  see  Mechanics'  Liens. 

COUNTIES,  see  Municipal  Aid. 

COURTS-MARTIAL,  see  Military  Law. 

COVENANTS,  see  Mortgages. 

CRIMINAL  LAW  (see  Mayhem;  Medical 
Jurisprudence;  Merger;  Military  Law; 
Monopolies  and  Trusts): 
Masters  of  vessels : 

Abandonment  in  foreign  port,  203 
Unlawful  punishment,  208 

CURTESY : 

Medical  jurisprudence,  537 

DAMAGES  (see  Master  and  Servant). 
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DEATH : 
Medical  jurisprudence,  572 

Causes  of  death,  572 
Signs  of  death,  572 

DEBT,  see  Mortgages. 

DE  FACTO  CORPORATIONS  (see  Muni- 
cipal Corporations): 
Municipal  aid,  1101 
Municipal  corporations,  1135 

DELIVERY,  see  Mortgages. 

DEMURRAGE : 

Masters  of  vessels,  210 

DETECTIVES  : 
Master  and  servant : 

Assault  and  battery,  172 

DOCUMENTARY  EVIDENCE,  see  Medi- 
cal Jurisprudence. 

DR  UNKENNESS,  see  Master  and  Servant. 

DULY  ORGANIZED: 

Municipal  aid,  1101 

DURESS  : 

Mortgages,  912 

ELECTIONS  (see  Municipal  Aid): 
Military  law : 

Right  to  vote,  662 
Municipal  aid : 

Assent  of  voters  or  laxpayers,  io8g 

ELEVATORS  : 

Master  and  servant,  81 
Mechanics'  liens,  308 

EMINENT  DOMAIN  : 

Mortgages,  960 

EQUITY,  see  Mistake. 

ESCROW  : 

Municipal  aid,  1120 

ESTATES : 
Merger  (see  Merger): 

ESTOPPEL  (see  Mechanics'  Liens;  Mort- 
gages; Municipal  Corporations): 
Merger,  600 
Mistake,  808 

EVIDENCE   (see   Medical  Jurisprudence; 
Military  Law;  Mortality  Tables): 
Master  and  servant,  see  Master  and  Serv- 
ant. 

EXECUTIONS  : 

Mortgages,  973 
Municipal  corporations,  1189 
EXECUTORS  AND  ADMINISTRATORS 
(see  Mortgates): 
Mechanics'  liens,  330 
EXEMPLARY  DAMAGES  : 
Master  and  servant : 

Master's  liability  for  acts  of  servant,  180 
EXPERT  AND    OPINION  EVIDENCE, 

see  Medical  Jurisprudence. 
FALSE  IMPRISONMENT: 
Master  and  servant,  173 

Acts  outside  scop;  of  employment,  175 
Obtaining  money  or  other  property  fraud- 
ulently by  means  of  contract  of  employ- 
ment, 185 
Character  of  servant,  51 


FARMER : 

Merchant,  581 

FENCES,  see   Master  and  Servant;  Me- 
chanics' Liens. 

FIRE  DEPARTMENT,  1205 

FIRE  INSURANCE: 

Merchant,  582 

FIRES ; 

Master  and  servant : 

Master's  liability  for  fires  started  by  serv- 
ant, 165 

FIXTURES  (see  Mechanics'  Liens): 
Mechanics' liens,  291 

FORECLOSURE    OF    MORTGAGES,  see 
Mortgages. 

FORESTALLING  AND  ENGROSSING. 

Monopolies  and  trusts,  848 

FRAUD  (see  Mortgages): 
Master  and  servant : 

Liability  of  master,  174 

FRA  UDS,  STA  TUTE  OF,  see  Master  and 

Servant. 

FRAUDULENT  SALES  AND  CONVEY- 
ANCES : 

Mortgages,  935 

FROM: 

Municipal  aid,  1100 

GAMBLING  : 
Master  and  servant: 

Discharge  of  servant,  29 

GARNISHMENT  : 

Municipal  corporations,  1189 

GUARANTY : 

Municipal  corporations,  1160 

GUARDIAN  AND  WARD  : 

Mechanics' liens,  329 

HIRING,  see  Master  and  Servant. 
HOLLDA  YS,  see  Mines  and  Mining  Claims. 

HOMICIDE  : 

Infanticide,  538 

HUSBAND  AND   WIFE,  see  Mechanics' 

Liens;  Mortgages. 

IDENTITY,  see  Medical  Jurisprudence. 

IMPAIRMENT    OF    OBLIGATION  OF 

CONTRACTS  : 
Mechanics'  liens,  271 

1MPR0  VEMENTS,  see  Mechanics'  Liens. 

INCEST : 

Merger,  606 

INCUMBRANCES  : 

Mechanics'  liens,  272 

INDEMNITY  CONTRACTS,  see  Mechan- 
ics' Liens. 

INDEPENDENT  CONTRACTORS  (see  Me- 
chanics' Liens): 
Municipal  corporations,  1200 

INDI  ANS : 

Military  law,  622 
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INDICTMENT : 

Municipal  corporations,  1231 

INFANTICIDE  : 

Medical  jurisprudence,  538 

INFANTS  (see  Military  Law): 

Master  and  servant,  see  Master  AND  SERVANT. 

INHABITANTS: 

Municipal  aid,  uri 

INSANE  PERSONS: 

Master  and  servant,  45 

INSANITY  (see  Master  and  Servant;  Medi- 
cal Jurisprudence): 
Mortgages,  913 

INSOLVENCY  AND  BANKRUPTCY: 

Master  and  servant,  45 

INTERSTATE  COMMERCE  : 

Monopolies  and  trusts,  853,  860 

JETTISON  : 

Masters  of  vessels,  219 

JUDGE  ADVOCATE,  648 

JUDGMENTS  : 

Merger,  see  Merger. 

JURISDICTION,  see  Military  Law. 

JURISPR  UDENCE,  see  Medical  Jurispru- 
dence. 

KLEPTOMANIA  : 

Medical  jurisprudence,  569 

LABOR,  see  Mechanics'  Liens: 

LEASES  (see  Mines  and  Mining  Claims; 
Mortgages): 
Municipal  corporations,  1186 

LEGISLA  TURE.  see  Municipal  Aid. 

LIBEL  : 

Master  and  servant : 

Liability  of  master,  174 

LIENS  (see  Mechanics'  Liens;  Mortgages): 
Mines  and  mining  claims,  790 
In  general,  790 

What  interest  is  subject  to  lien,  791 
LIFE  TABLES,  see  Mortality  Tables. 

LIMITATION  OF  ACTIONS  : 

Master  and  servant,  23 
Military  law,  658. 
Monopolies  and  trusts,  855 

LOTS: 

Mechanics'  liens,  282 

LUCID  INTERVALS: 

Medical  jurisprudence,  570 

MAIM  (see  Mayhem): 

MALICIOUSLY  : 

Masters  of  vessels,  203 

MALICIOUS  PROSECUTION: 
Master  and  servant : 

Liability  of  master,  174 

MANUFACTORIES : 

Municipal  aid,  1084 

MARINE,  see  Military  Law. 


MARINE  INSURANCE  s 
Masters  of  vessels : 

Insurance  by  master,  214 

MARITIME  LA  IV,  see  Masters  of  Vessels. 

MARRIED  WOMEN,  see  Mortgages. 

MARTIAL  LAW,  1 

Military  and  martial  law  distinguished,  618 

MASH,  1 

MASON,  1 

MASSES,  2 

MASTER  AND  APPRENTICE,  2 

MASTER  AND  SERVANT,  3 

Abandonment  of  contract  by  servant,  23 

Abandoned  by  servant  without  cause 
where  contract  is  severable,  25 

Action  for  damages  by  master  for  breach, 
26 

Assault  and  battery,  24 

Burden  of  proving  justifiable  cause,  24 

Contract  for  year,  salary  payable  weekly, 

26 

Examples  of  severable  contracts,  26 
Grounds  for  abandoning  contract,  23 
Grounds  held  not  to  justify  abandonment, 
24 

Grounds  held  to  justify  abandonment,  23 
No  recovery  where  contract  is  entire  and 

servant  abandons  without  cause,  24 
No  time  of  payment  fixed,  25 
Piece-work,  26 

Rights  of  master  where  servant  has 
abandoned  contract  without  cause,  26 

Rights  of  servant  who  has  abandoned  con- 
tract without  cause.  24 

What  contracts  are  entire  or  severable,  25 
Action  for  breach  of  contract,  37 

As  a  bar  to  other  remedies,  39 

Burden  of  proving  grounds  of  discharge, 
540 

In  general,  37 
Measure  of  damages,  37 
Attorney's  fees,  39 
Expenses  in  seeking  employment,  39 
In  actions  commenced  after  expiration 

of  term,  37 
In  actions  commenced  before  but  tried 

after  expiration  of  term,  38 
In   actions  tried  before  expiration  of 

term,  38 

In  actions  where  time  of  bringing  suit 

is  not  shown,  38 
In  general,  37 

Where  damages  consist  of  profit  s  lost,  39 
Statement  of  rule,  37 

Whether  wages  earned  before  discharge 
recoverable,  40 
Action  for  wages  earned  before  discharged, 

36 

Action  for  wages  subsequent  to  dismissal,  .40 
In  England,  40 
In  United  States,  40 

Recovery  of  wages  as  instalments  fall 
due,  41 

Recovery  of  wages  for  unexpired  term,  40 
View  that  action  for  breach  is  the  only 

remedy,  41 
Wages  already  paid,  41 
Action  for  wrongfully  causing  discharge,  42 
Action  of  tort  for  wrongful  dismissal,  42 
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MASTER  AND  SERVANT,  cont'd. 
Action  on  quantum  meruit,  36 
Appliances  (see  infra,  Contributory  Negli- 
ligence;  Duty  to  Inspect  and  Repair 
Place  of  Work,  Machinery,  and  Appli- 
ances; Duty  to  Provide  and  Maintain 
Safe  Machinery  and  Appliances)- 
Assumption  of  risks,  see  infra.  Assumption 

of  Risks  by  Servant. 
Inspection,  see  infra,  Duty  to  Inspect 
and  Repair  Place  of  Work,  Machin- 
ery, and  Appliances. 
Arrest : 

Liability  of  master,  173 
Assault  and  battery,  sr 

Acts  outside  scope  of  employment,  175 
Master's  liability  for  acts  of  servant,  171 
Detectives,  172 
In  general,  171 
Railroad  companies,  172 
Salesmen  in  shops,  r 71 
Servants  retaking  mister's  property,  172 
Watchman,  172 
Assumption  of  risks  by  servant,  109 
After  instruction,  100 
Appliances,  116 
Brakes,  118 

Burden  of  proving  assumption  of  risk,  133 
Cog  wheels,  117 
Construction,  132 

Continuing  in  employment  with  knowledge  of 

risks,  124 

Assurance  that  repairs  have  been  made, 
130 

Defect  which  master  promised  to  rem- 
edy not  the  cause  of  accident,  128 
Duty  to  use  care  after  promise,  129 
Express  or  implied  promise  to  repair,  129 
Promise  to  remedy  repair,  127 
Promise  to   repair  to  employees  gen- 
erally, 129 
Reliance  on  promise  necessary,  128 
Servant  may  presume  that  master  pet- 
formed  duty,  124 
What  complaint  of  defects  sufficient,  129 
What  constitutes  reasonable  time  to  re- 
pair, 128 

Whose  promise  binds  the  master,  129 
Without  complaint  or  assurance  of  rem- 
edy, 124 

Dangerous  methods  of  work,  118 
Extra  hazardous  employment,  119 
Failure  to  furnish  necessary  appliances, 
119 

Failure  to  make  rules  and  regulations,  119 
Fear  of  losing  employment,  120 
Guard  rails,  1 17 
Hooks,  118 
Horses,  118 

Injuries  to  brakeman,  112 

Injuries  to  track  hands,  section  hands,  or 

laborers,  112 
Insufficient  force  for  work,  91,  119 
Knives,  117 

Knowledge  of  both  defect  and  danger  nec- 
essary, 122 
Ladders,  117 
Lamps,  118 
Lanterns,  118 

Latent  defects  and  dangers.  121 
Locomotives,  118 
Machinery,  11& 

Master's  assurance  that  work  is  safe,  120 


!ASTER  AND  SERVANT,  cont'd. 
Assumption  of  risk  by  servant,  cont'd. 
Mining,  112 

Momentary  forgetf ulness  of  risk,  120 
Negligence  of  master,  123 
Negligence  of   master    not  an  assumed 
risk,  57 

Obstructions  near  railroad  track,  116 
Operation  of  trains,  111 
Opportunities  of  knowledge,  122 
Overhead  bridge,  68 

Patent  and  obvious  defects  and  dangers, 

112,  117 
Place  of  work,  114 
Premises,  114 

Questions  of  law  and  fact,  162 
Railroad  tracks,  116 
Repair,  132 

Risks  arising  from  master's  .  negligence, 

123 

Risks  assumed  by  servants  engaged  in 

construction  or  repair,  132 
Risks  ordinarily  incident  to  service,  109 
Rollers,  117 
Ropes,  118 

Rules  and  regulations,  119 
Servant  not  bound  to  inspect  for  latent  de- 
fects, 122 

Servant's  means  of  knowledge  as  affecting 

rule,  130 

Equal  facilities  for  knowledge  with  mas- 
ter, 130 

Servant  having  better  means  of  knowl- 
edge than  master,  131 
Set  screws,  117 

Statutes  requiring  maintenance  of  safe- 
guards, 121 
Switches,  117,  118 

Tools  not  adapted  for  work  furnished  by 
master,  119 

Unblocked  frogs,  117 

Unforeseen  accidents,  132 

Unguarded  machinery,  117 

Unwilling  performance  under  fear  of  los- 
ing employment,  121 

Warning,  100 

Windlasses,  118 

Working  outside  scope  of  employment  un- 
der orders,  132 
Working   outside   scope  of  employment 

without  orders,  131 
Working  under  orders,  120 
Belting  and  gearing,  117 
Blocking  frogs,  65- 
Board  as  part  of  compensation,  18 
Boilers,  83 
Brakes,  82,  83,  118 
Bridges : 

Railroad  bridge,  67 

Assumption  of  risk,  68 
Contributory  negligence,  69 
Covered  and  overhead  bridges,  68 
Duty  of  railroad  in  general,  67 
Height  of  bridge,  68 
In    the   absence  of  statutory  require- 
ment, 69 

Limit  as  to  degree  of  care  necessary, 
67 

Telltales,  69 
Whipping  straps,  69 
Buildings : 

Duty  of  master  to  keep  in  safe  condition, 
57 
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MASTER  AND  SERVANT,  cont'd. 
Burden  of  proof : 

Assumption  of  risks  by  servant,  133 
Contributory  negligence,  152 
Evidence  in  actions  for  injuries  from  defective 
machinery  and  appliances,  86 
What  defendant  must  show  to  defeat  re- 
covery, 87 
What  plaintiff  must  show  to  authorize 
recovery,  86 
Cars,  79 

Cars  of  another  company,  80 
Character  : 
Giving  character  of  servant,  51 
Duty  to  give  testimonials,  51 
Liability  of  false   statements   to  em- 
ployer, 51 

Liability  of  false  statements  to  servant, 
.51 

Chastisement  of  servant,  51 
Cog  wheels,  117 
Compensation,  see  infra,  WAGES. 
Competency,  29 
Constitutional  law : 

Statutes  fixing  time  and  mode  of  pay- 
ment, 21 
Contractor : 

Servant  distinguished  from,  n 
Contracts : 

Action  for  Breach  of  Contract,  see  infra, 
Action  for  Breach  of  Contrrct. 

Breach  of  executory  contract  of  hiring  by 
master,  46 

Duration  of  contracts  t,see  infra,  Contracts 
for  Indefinite  Time): 
Effect  of  continuing  in  employment  after 
termination  of  contract,  16 
Liability  of  servant  for  breach  of  contract, 
185 

Nature  and  requisites  of  contracts,  13 
Statute  of  frauds,  see  infra,  Statute  of 
Frauds. 

Termination  of  contract  by  expiration  of 
term,  23 

Termination  of  contract  by  mutual  con- 
sent, 23 
Contracts  for  indefinite  time,  13 

Contracts  for  permanent  employment,  16 
Contracts  of  general  hiring  terminable  at 
will,  13 

Hiring  at  stipulated  yearly  sum,  15 
Hiring  for  definite  period  provided  services 

are  satisfactory,  15' 
Hiring  for  period  not  exceeding  desig- 
nated term,  15 
Rebuttable  presumption,  13 
"  Satisfactory,"  16 
Status  of  contract  in  England,  13 
Status  of  contract  in  the  United  States,  14 
That   wages  are   payable  by  the  year, 

month,  or  week,  14 
Contracts  limiting  or  releasing  master's  liability 

for  negligence,  154 
Contracts  made  after  injury  occurs,  156 

Consideration,  156 

Fraud,  157 

Mutuality,  157 

When  release  not  obtained  by  fraud  or 

misrepresentation,  156 
Contracts  made  before  injury  occurs,  154 
Contracts  not  void  as  against  public 

policy,  155 
Effect  of  receiving  benefits,  156 
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Contracts  limiting  or  releasing  master's  liability 
for  negligence,  cont'd. 
Contracts  made  before  injury  occurs,  cont'd. 
In  general,  154 

Option  to  accept  benefits  of  relief  de- 
partment or  to  sue,  155 
Release  by  parents,  155 
Contributory  negligence  (see  infra.  Assump- 
tion of  Risks),  134 
Acting  in  disobedience  to  orders,  148 
Acting  in  emergencies  caused  by  master's 

negligence,  150 
Acting  in  obedience  to  orders  where  dan- 
ger is  obivous,  148 
Acting  in  obedience  to  orders  where  dan- 
ger not  obvious,  147 
Adopting  more  dangerous  course,  146,  150 
Application  of  general  rules  stated,  139 
Assuming  extra-hazardous  risks  to  save 

life  and  property,  150 
Bar  to  recovery,  135 

Discovery  of  servant's  negligence  in 

time  to  avoid  injury,  137 
Qualifications  of  rule,  137 
Statement  of  general  rule,  135 
When  ordinary  care  of  master  would 

have  averted  accident,  137 
Where  master  or  vice-principal  is  guilty 
of  wilful  negligence,  137 
Bridges,  69 

Choosing  more  dangerous  course  of  ac- 
tion, 146,  150 
Disobedience  of  orders,  148 
Disregard  of  warnings  or  signals,  141 
Dtity  of  servant  to  obey  rules,  see  infra, 
Rules  for  Carrying  on  Master's  Busi- 
ness. 
Evidence,  151 
Admissibility,  151 

Admissibility  in  behalf  of  defendant,  152 
Admissibility  in  behalf  of  plaintiff,  151 
Burden  of  proof,  152 
Failure  to  give  notice  of  dangerous  posi- 
tion, 142 

Failure  to  notify  master  of  defects,  143 
Failure  to  observe  obvious  precautions  for 
safety,  144 
In  general,  144 

Precautions    necessary  for  servant  at 

work  on  railroad  track,  144 
Precautions  necessary  for  servant  cross- 
ing track,  145 
Precautions  necessary  in  regard  to  un- 
guarded holes,  145 
Voluntary  and  needless  assumption  of 
position  of  peril,  145 
Failure  to  use  appliances  furnished,  140 
Fencing  tracks,  66 

Injuries  sustained  while  acting  in  viola- 
tion of  law,  149 
Inspection  by  servant,  142 
Introductory  statement,  134 
Knowledge  of  obvious  dangers,  139 
Master's  violation  of  statutory  duties  as 

affecting  defense,  151 
Neglect  of  servant  to  inspect  and  repair, 
142 

Notice  of  danger,  139 
Notice  of  dangerous  position,  142 
Notice  to  master  of  defects,  143 
Orders,  147,  148 
Questions  of  law  and  fact.  161 
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MASTER  AND  SERVANT,  cont'd. 
Contributory  negligence,  cont'd. 

Reasonable  or  ordinary  care  required  of 

servant,  134 
Repairs  by  servant,  142 
Right  to  rely  on  masler's  assurances  of 

safety,  138 
Saving  life  and  property,  150 
Scope  of  employment,  149 
Servant's  negligence  must  be  proximate 

cause,  138 
Signals,  141 

Sudden  illness  at  post  of  duty,  151 
Unauthorized  or  improper  use  of  appli- 
ances, 141 

Using  appliances  known  to  be  dangerous, 
140 

Using  defective  appliances  when  sufficient 

appliances  are  furnished,  140 
Violation  of  law,  149 

Voluntary  and   needless   assumption  of 

peril,  145 
Warnings,  141 

What  is  reasonable  or  ordinay  care,  134 
Working  outside  scope  of  employment  in 

emergencies,  149 
Working  outside  scope  of  employment  in 

general,  149 
Working  with  knowledge  of  defects  and 
dangers,  139 
Conversion : 

Servant  converting  money  and  goods  of 
master,  31 
Criminal  acts  of  servant,  176 
Criminal  liability  of  master,  176 
Crossings : 

Precautions  necessary  for  servant  crossing 
track,  145 
Culverts,  66 

Damages  (see  infra,  Action  for  Breach  of 
Contract)  : 

Excessive  damages,  159 
Damages  for  injuries  to  servant,  157 

Elements,  157 

Evidence  to  establish,  158 

How  estimated,  157 

Reference.  15S 

Verdicts  for  injury  or  death  of  servant  held 

not  excessive,  158 
Verdicts  held  excessive,  159 
Death  (see  infra.  Effect  on  Contract  of 
Master's  Death,  Insolvency,  Insanity 
or  Bankruptcy): 
Death  of  master,  45 
Death  of  servant,  44 
Death  by  wrongful  act,  see  infra,  Damages 

for  Injuries  or  Death  of  Servant. 
Death  of  Servant : 

Injuries  to  servant  by  third  person,  184 
Definition,  n 

Delegation  of  duty  by  master,  100 
Derricks,  83 

Desl  ruction  of  place  of  work,  44 
Detectives : 

Assault  and  battery,  172 
Discharge  of  servant,  26 

Acquiescence  in  discharge,  34 

Assignment  of  reasons  for  discharge,  32 

Burden  of  proof,  40 

Duly  of  discharged  servant  to  leave  prem- 
ises peaceably,  36 

Duty  to  seek  other  employment,  34 

Employment  in  another  locality,  35 
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MASTER  AND  SERVANT,  cont'd. 
Discharge  of  servant,  cont'd. 
Duty  to  seek  other  employment,  cont'd. 

Employment  of  different  character,  34 

Question  for  jury,  35 

Reasonable  diligence,  34 

Servant's  duty,  34 
Evidence  of  discharge,  26 
Grounds  for  discharge,  see  infra.  Grounds 

for  Discharge. 
Motive,  32 

Necessity  of  offer  to  perform  services,  36 
Offer  of  re-employment,  35 

Character  of  the  woik,  35 

Objections  lo  master,  35 

Terms  of  offer,  35 
Question  for  jury,  32 

Rights  and  remedies  of  servant  wrongfully 

discharged,  36 

Action  for  breach  of  contract,  see  infra. 
Action  for  Breach  of  Contract. 

Action  for  wages  earned  before  dis- 
charge, 36 

Action  for  wages  subsequent  to  dismissal, 
see  infra,  Action  for  Wages  Subse- 
quent to  Dismissal. 

Action  for  wrongfully  causing  dis- 
charge, 42 

Action  of  tort  for  wrongful  dismissal,  42 

Action  on  quantum  ?ueruit,  36 

Compelling  master  to  retain  servant  in 
employment,  42 

Evidence,  42 

Rights  of  servant  discharged  for  cause, 

43 

Rights  of  servant  discharged  for  cause, 

43 

Waiver  of  light  based  on  wrongful  dis- 
charge, 33 
Waiver  of  right  to  discharge,  33 
Waiver  to  claim  forfeiture  of  compensa- 
tion, 33 

What  constitutes  discharge,  26 
Disobedience,  30 

Demand  and  refusal,  31 
Discharge  of  servant,  30 
Lawful  commands,  30 
Trivial  acts,  30 

Unlawful  and  unreasonable  orders,  31 
Driver  of  team  hired  to  third  persons,  178 
Drunkenness  : 

Discharge  of  servant,  28 

Master's  liability  for  intoxication  of  serv- 
ant, 165 

Duration  of  contract  (see  infra.  Contracts 

for  Indefinite  Time), 13 
Duration  of  contract  of  hiring  : 

Abandonment  of  contract  by  servant,  see  in- 
fra, Abandonment  of  Contract  by 
Servant. 

Contracts  for  a  season,  14 

Contracts  for  a  }'ear.  14 

Discharge  of  servant,  see  infra,  Discharge 
of  Servant. 

Effect  of  continuing  in  employment  after 
terminaiion  of  contract,  16 

General  hiring  a  hhing  for  a  year,  13 

Hiring  at  stipulated  yearly  sum,  14,  15 

Hiring  for  definite  period  provided  services 
are  satisfactory,  15 

Hiring  for  period  not  exceeding  desig- 
nated term,  15 

Permanent  employment,  16 
1  Volume  XX. 


Master  and  Servant. 


INDEX. 


Master  and  Servant. 


MASTER  ANO  SERVANT,  cont'd. 
Duration  of  contrast  of  hiring,  cont'd. 

Termination  of  contract  by  expiration  of 
term,  23 

Termination  of  contract  by  mutual  con- 
sent, 23 

Wages  payable  by  the  year,  month  or 
week,  11 

Duty  of  master  to  adopt  rules,  see  infra, 
Rlh.es  for  Carrying  on  Master's  Business 

Duty  to  inspect  and  repair  place  of  work,  ma- 
chinery, and  appliances,  88 
Duty  of  master  to  use  reasonable  care,  89 
Exceptions  to  rule,  89 

Inspections  which  would  embarrass  work, 
89 

Servant's  right  to  rely  on  master's  per- 
formance of  duty,  90 

Simple  appliances,  89 

Statement  of  general  rule,  88 

Temporary  character  of  defects,  89 

What  constitutes  reasonable  care,  90 
Duty  to  provide  and  maintain  reasonably  safe 
place  for  work,  55 

Applications  of  rule,  57 

Buildings,  57 

Evidence,  see  infra,  Evidence. 

Excavations,  59 

Fire  escapes,  58 

Floors  unsafe,  58 

Hatchways  unguarded,  58 

Inspection,  see  infra.  Duty  to  Inspect 
and  Repair  Place  of  Work,  Machin- 
ery, and  Appliances. 

Lighting,  58 

Maintaining  place  in  safe  condition,  57 
Mines,  58 

Negligence  of  master  not  an  assumed  risk, 
"  57 

Obviously  unsafe  place,  57 
Pits,  59 

Premises  generally,  57 

Questions  of  law  and  fact,  160 

Railroad  track  an  I  roadbed,  s;e  infra,  RAIL- 
ROAD Track  and  Roadbed. 

Servant  right  to  assume  that  master  has 
performed  duty,  57 

Sewers,  59 

Statement  of  rule,  55 
Trenches,  59 

Unsafe  because  of  the  nature  of  the  work, 
57 

Walks  or  ways  unsafe,  58 
Work   done   in  place  not   provided  by 
master,  57 

Duty  to  provide  and  maintain  safe  machinery 

and  appliances,  71 
Appliances  ordinarily  in  use,  76 
Application  of  rules  to  designated  kinds 

of  machinery  or  appliances,  79 
Best  machinery,  75 
Brake  chains,  83 
Brakes,  82 
Brake  staffs,  83 
Brake  wheels,  83 
Chains,  83 

Degree  of  care  required  of  master,  74 
Derricks,  83 
Elevators,  81 

Evidence  in  actions  for  Injuries  from  defec- 
tive machinery  and  appliances,  see  infra, 
Evidence  in  Actions  for  Injuries  from 
Defective  Machinery  and  Appliances. 


MASTER  AVI)  SERVANT,  cont'd. 

Duty  to  provide  and  maintain  safe  machinery 
and  appliances,  cont'd. 
Exception  to  rule,  72 

Failure  of  servant  to  use  appliances  fur- 
nished, 78 
Horses,  83 
Insurer,  75 

Knowledge  of   defects  as  affecting  lia- 
bility, 78 
Latest  inventions,  77 
Locomotives,  79 

Master's  duty  a  continuing  one,  73 
Miscellaneous  machinery  and  appliances, 
82 

Necessity  of  adopting  latest  inventions  and 
Improvements,  77 

In  general,  77 

When  exceptional  liability  imposed  on 
master,  78 

Necessity  of  furnishing  absolutely  safe 

machinery,  75 
Necessity  of  furnishing  best  machinery, 

76 

Proximate  cause  of  injury,  78 
Questions  of  law  and  fact.  160 
Railroad  cars,  79 

Railroad  cars  of  another  company,  80 
Reasonable  or  ordinary  care  sufficient,  74 
Reasonable  or  ordinary  care,  what  con- 
stitutes, 75 
Right  of  servant  to  rely  on  master's  per- 
formance of  duty,  73 
Ropes,  84 

Safe  machinery,  75 
Scaffoldings,  81 
Stagings,  81 

Statement  of  general  rule,  71 

Unguarded  machinery,  84 

Use  by  servant  of  machinery  for  purposes 
not  designed,  78 

Where  master  furnishes  complete  struc- 
ture, 81 

Where  master  furnishes  material  for  struc- 
ture, 82 

Duty  to  provide  sufficient  force  for  work,  91 
In  general,  91 

Knowledge  and  assumption  of  risk,  gi 
Operation  of  trains,  91 

Duty   to   rescue    servant    from  perilous 
position,  100 

Duty  to  seek  other  employment,  see  infra,  Dis- 
charge of  Servant. 

Duty  to  warn  and  instruct  servant,  94. 
Assumption  of  risk  after  instruction,  100 
Changes   in  machinery  and  appliances, 
96 

Dangers  from  causes  extraneous  to  em- 
ployment, 96 

Dangers  from  other  work  incident  to 
master's  business,  97 

Duty  as  affected  by  skill  or  inexperience 
or  youth  of  servant,  97 

Effect  of  acquiring  information  from  other 
sources,  99 

Evidence  in  actions  for  injuries,  100 

Experienced  employees,  97 

Extraneous  dangers,  96 

Hazards  from  work  outside  scope  of  em- 
ployment. 97 

Increased  hazard  from  changes  in  ma- 
chinery or  appliances,  96 

Inexperienced  employees,  97 
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MASTER  AND  SERVANT,  cont'd. 
Duty  to  warn  and  instruct  servant,  cont'd. 
Infant  employees,  97. 

Incapacity   of    servant   to  appreciate 

danger,  g8 
In  general,  97,  99 

Where  servant  is  too  young  to  under, 
stand  danger  after  instruction,  99 
Latent  dangers,  95 
Obvious  defects  and  dangers,  94 
Proximate  cause  of  injury,  100 
Questions  of  law  and  fact,  161 
Skilled  employees,  97 
Sufficiency  of  instructions,  99 
Earnings  of  servant  outside  of  employment,  47 
Rights  of  master,  47 
Rights  of  servant,  47 

Where  the  term  employment  does  not  re- 
quire the  servant's  whole  time,  47 
Elevators,  81 

Entire  or  severable  contracts,  see  infra.  Aban- 
donment of  Contract  by  Servant. 
Evidence : 

Action  for  discharge,  42 
Contributory   negligence,    see   infra.  Con- 
tributory Negligence. 
Damages  for  injuries  or  death  of  servant. 
158 

Duty  to  warn  and  instruct  servant,  100 
Injuries  from  defects  in  place  of  work,  69 
Evidence  that  no  accidents  had  hap- 
pened, 70 

General  notoriety  of  dangerous  condition 
of  place,  70 
In  general,  69 

Methods  in  use  by  other  companies,  70 
Other  accidents,  70 

Presumption  that  master  had  done  his 
duty,  70 

Rules  for  carrying  on  master's  business,  see 
infra.  Rules  for  Carrying  On  Master's 
Business. 

Evidence  in  actions  for  injuries  from  defective 
machinery  and  appliances,  84 

Admissibility  of  evidence  in  general,  84 
Appliances  and  machinery  used  by  other 

companies,  85 
Burden  of  proof  86 

Condition  of  appliances  prior  to  accident. 
85 

Condition  of  appliances  subsequent  to 
action,  86 

Evidence  of  changes  or  repairs  subsequent 
to  accident,  85 

Good  quality  of  appliances,  86 

Master's  knowledge  or  means  of  knowl- 
edge, 84 

Presumptions,  87 

What  defendant  must  show  to  defeat  re- 
covery, 87 
Excavations,  59 

Executory  contract  of  hiring,  46 

Exemplary  damages : 

Master's  liability  for  acis  of  servants,  180 

Extra  services : 

Promise  of  master  to  pay  extra  wages,  18 
Services  outside  scope  of  employment,  19 
Services   presumed   to   be    paid  for  by 

salary,  19 
Sunday,  19 

Working  unseasonable  hours,  19 
False  imprisonment,  173 

Acts  outside  scope  of  employment,  175 


MASTER  AND  SERVANT,  cont'd. 
False  pretenses : 

Obtaining  money  or  other  property  fraudu- 
lently by  means  of  contract  of  employ- 
ment, 185 
False  representations : 

Character  of  servant,  51 
Fences : 

Railroad's  duty,  65 

Contributory  negligence,  66 
Independently  of  statutory  provisions, 
65- 

Statutory  provisions,  66 
Fires : 

Master's  liability  for  fires  started  by  serv- 
ant, 165 
Force : 

Duty  to  provide  sufficient  force  for  work,  91 

Questions  of  law  and  fact,  161 

Insufficient  force  for  work,  119 
Forfeiture,  see  infra.  Wages. 
Fraud : 

Liability  of  master,  174 

Release,  157 
Frauds,  statute  of,  see  infra,  Statute  of 

Frauds. 
Gambling,  29 

Discharge  of  servant,  29 
Grounds  for  discharge,  26 

Acts  prejudicial  to  interests  of  master,  27 

Disobedience,  30 

Disobedience  of  unlawful  or  unreasonable 

orders,  31 
Disrespect  to  master,  27 
Drunkenness,  28 

Engaging  in  other  business  or  employ- 
ment, 29 

Examples  of  insufficient  grounds,  32 
Examples  of  sufficient  grounds,  31 
Gambling,  29 

Good  cause  for  discharge  necessary,  27 
Illness,  27 

Incapacity  10  work  caused  by  illness,  27 
Incompetency,  29 
In  general,  26 
Insolence,  27 

Insolence  or  discourtesy  to  customers  or 

friends  of  master,  28 
Intoxication,  28 
Miscellaneous,  31 
Neglect  of  duty,  27 
Sexual  immorality,  29 
Sickness,  27 

Sufficiency  of  grounds  question  for  jury, 

32 

Guard  rails,  65,  117 

Hatchways,  unguarded,  58 

Hiring,  see  infra,  Contracts. 

Hooks,  118 

Horses,  S3,  118. 

Driver  of  team  hired  to  third  persons,  178 
Master's  li  ability  for  negligence  of  servant 
in  using  master's  horses,  165 

Ice,  63 

Illness  (see  infra.  Sickness),  43 
Discharge  of  servant,  27 

Immoral  character  of  servant,  29 

Improvements : 

Duty  of  adopting  latest  inventions,  77 

Incompetency,  29 

Independent  contractor,  11 

Infants,  see  infra.  Duty  to  Warn  and  In- 
struct Servant. 
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MAST  Ell  AND  SERVANT,  cont'd. 
Injuries  to  servant  by  third  person,  184 

Death  of  servant,  184 

Necessity  of  existence  of  relation,  184 

Rights  of  master,  184 

Rights  of  servant,  184 
Insanity,  45 

Masier's  liability  for  acts  of  servant,  165 
Insolence : 

Insolence  or  discourtesy  to  customers  or 
friends  of  master,  2S 

Insolence  or  disrespect  to  master,  27 
Insolvency  and  bankruptcy,  45 
Inspection,  see  infra,  DUTY  TO  INSPECT  AND 

Repair  Place  of  Work,  Machinery,  and 

Appliances. 
Insurer : 

Master  not  insurer  of  servant's  safety,  54 
Intent : 

Intent  of  servant  as  affecting  master's  lia- 
bility, 179 

Interruption  of  relation  of  master  and  servant 
by  third  person,  181 
In  general,  181 
Knowledge  of  relation,  182 
Measure  of  damages,  183 
Renter,  183 

Statutory  provisions,  182 

Validity  of  statutory  provisions,  182 

Intoxication  (see  infra,  Drunkenness): 
Discharge  of  servant,  28 

Inventions : 

Duty  of  adopting  latest  inventions,  77 
License  of  master  to  use  of  invention,  50 
Right  to  servant's  inventions,  49 
Servant  usually  entitled  to  his  invention, 
49 

Where  servant  is  especially  employed  to 

make  inventions,  49 
Where  servant   uses  masier's  materials 

and  assents  to  use  of  invention,  50 
Knives,  117 

Knowledge  (see  infra,  Assumption  of  Risks; 
Contributory  Negligence;  Rules): 
Master' s  duty  to  warn  and  instruct  servant, 
see  infra,  Duty  to  Warn  and  Instruct 
Servant. 

Master  s  knowledge  of  defects  and  dangers, 
see  infra,  Master's  Knowledge  of  De- 
fects and  Dangers. 
Servant's   knowledge   of   defective  ma- 
chinery, 78 
Lanterns,  84,  118 
Latent  defects,  121 

Liability  of 'master ,  see  infra  Discharge  of 
Servant;  Master's  Liability  for  Per- 
sonal Injuries  to  Servant;  Master's 
Liability  to  Third  Persons;  Medical 
Attendance  for  Servant. 

Liability  of  servant,  see  infra  Master's  Lia- 
bility for  Personal  Injuries  to  Ser- 
vant. 

Libel : 

Liability  of  master,  174 
Liens : 

Statutory  liens  of  laborers  and  other  serv- 
ants, see  infra.  Statutory  Liens  of 
Laborers  and  Other  Servants. 

Lighting  of  buildings  and  premises,  58 

Limitation  of  actions,  23 

Limitation  for  liability,  see  infra,  Contracts 
Limiting  or  Releasing  Master's  Lia- 
bility for  Negligence. 


MASTER  AN  I)  SERVANT,  cont'd. 
Locomotives,  79,  118 

Machinery  (see  infra,  Contributory  Negli- 
gence; Duly  to  Inspect  and  Repair 
Place  OF  Work,  Machinery  and  Ap- 
pliances; Duty  to  Provide  and  Main- 
tain Safe  Machinery  and  Appliances. 
Assumption  of  risks,  see  infra,  ASSUMPTION 
of  Risks. 

Inspection,  see  infra.  Duty  to  Inspect  and 
Repair  Place  of  Work,  Machinery, 
and  Appliances, 

Machinery  and  appliances,  75 
Malicious  prosecution  : 

Liability  of  masier,  174 
Master : 

Definition,  11 
Master's  knowledge  of  defects  and  dangers,  91 

Defective  machinery  and  appliances,  78 

Evidence  as  to  master's  knowledge  of  de- 
fective machinery,  84 

Liability  for  injuries  caused  by  known  defects, 
91 

Defects  from  which  injury  not  reasona- 
bly anticipated,  92 

In  general,  91 
Necessity  of  knowledge  or  means  of  knowl- 
edge, 92 

Defects  in  original  construclion,  93 

In  general,  92 
Notice    or    knowledge    inferable  from 

length  of  time.  93 
Notice  to  master's  representative,  94 
Time  allowed  master  to  remedy  defect, 

94 

Master's  liability  for  personal  injuries  to  serv- 
ant, 54 

Assumption  of  risk  by  servant,  see  infra.  As- 
sumption of  Risk  by  Servant. 

Contract  limiting  or  releasing  master's  lia- 
bility for  negligence,  see  infra.  Con- 
tract Limiting  or  Releasinc  Master's 
Liability  for  Negligence. 

Contributory  negligence,  see  infra.  Con- 
tributory Negligence. 

Damages  for  injuries  to  servant,  see  infra, 
Damages  for  Injuries  to  Servant. 

Delegation  of  power  by  master,  see  infra, 
Delegation  of  Power  by  Master. 

Duty  to  inspect  and  repair  place  of  work, 
machinery  and  appliances,  see  infra. 
Duty  to  Inspect  and  Repair  Place  of 
Work  Machinery  and  Appliances. 

Duty  to  protect  servant  from  injurv,  54 

Duty  to  provide  and  maintain  reasonably  safe 
place  for  work,  see  infra,  Duty  to  Pro- 
vide and  Maintain  Reasonably  Safe 
Place  for  Work. 

Duty  to  provide  and  maintain  sa  fe  machin- 
ery and  appliances,  see  infra.  Duty  to 
Provide  and  Maintain  Safe  Machin- 
ery and  Appliances. 

Duty  to  provide  sufficient  force  for  work, 
see  infra.  Duty  to  Provide  Sufficient 
Force  for  Work. 

Duty  to  rescue  servant  from  perilous  position. 
see  infra,  Duty  to  Rescue  Servant 
from  Perilous  Position. 

Duty  to  war)i  and  instruct  servant,  see 
infra.  Duty  to  Warn  and  Instruct 
Servant. 

Master  not  an  insurer  of  servant's  safety, 
54 
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MASTER  AND  SERVANT,  cont'd. 

Master's  liability  for  personal  injuries  to  serv- 
ant, cont '  d. 

Master's  knowledge  of  defects  and  dangers. 
see  infra.  Master's  Knowledge  of  De- 
fects and  Dangers. 

Necessity  of  relation  of  master  and  servant 
and  what  constitutes,  see  infra,  Relation 
of  Master  and  Servant. 

Proximate  cause  of  injury,  55 

Questions  of  law  and  fact  in  actions  for  in- 
juries, see  infra.  Questions  of  Law  and 
Fact  in  Actions  for  Injuries. 

Rules  for  carrying  on  master's  business,  see 
infra,  Rules  for  Carrying  on  Master's 
Business. 
Master's  liability  to  third  persons,  163 

Acts  done  by  express  command  of  master, 
176 

Acts  of  assistant  employed  by  servant,  177 
Acts  of    servant   jointly   employed  by 

several  masters,  177 
Acts  of  servant  under  both  general  and 

special  employments,  178 
Acts  of  servanl  who  is  also  officer  of  the 

law,  177 
Criminal  acts  of  servant,  176 
Criminal  liability  of  master,  176 
Driver  and  team  hired  to  third  person,  178 
Evidence  in  actions  for  injuries  caused  by 

acts  of  servant,  180 
Exemplary  damages,  180 
Intent  or  motive  of  servant  as  affecting 

master's  liability,  179 
Liability  arising  from  ratification  of  serv- 
ant's acts,  179 
Negligence  of  servant,  163 
Acts  outside  scope  of  employment,  167 
General  rule,  167 
Illustrations.  169 
Acts  within  scope  of  employment,  163 
Deviation  from  route,  166 
Disobedience  of  express  orders,  167 
Fires  started  by  servant,  165 
In  general,  163 
Insanity  of  servant,  165 
Instructions,  167 
Intoxication  of  servant,  165 
Knowledge  of  or  express  authoriza- 
tion by  master  not  necessary,  164 
Negligence  in  using  master's  horses, 
165 

Obstruction  of  roads,  streams,  etc., 
167 

What  constitutes  relation  of  master  and 

servant,  180 
Wilful,  wanton  or  malicious  acts  of  servant, 

169 

Acts  outside  scope  of  employment,  174 

Assaults,  175 

False  imprisonment,  175 

General  rule,  174 

Illustrations,  175 
Acts  within  scope  of  employment,  169 

Assault  and  battery,  171 

Conversion,  171 

Detectives,  172 

False  arrest  and  imprisonment,  173 

Fraud,  174 

In  general,  169 

Libel,  174 

Malicious  prosecution,  174 
Railroad  companies,  172 


MASTER  AND  SERVANT,  cont'd. 
Master's  liability  to  third  persons,  cont'd. 

Willful,  wanton,  or  malicious  acts  of  servant, 

cont' d. 

Acts  within  scope  of  employment,  cont'd. 
Servants  retaking  master's  property, 
172 

•Trespass,  170 
Watchman,  172 
Measure  of  damages,  see  infra.  Action  for 

Breach  of  Contract. 
Necessity  of  relation  of  master  and  servant : 

la  actions  to  enforce  master's  liability,  154 
Medical  attendance  on  servant,  52 
Authority  of  agent,  53 
Duty  of  employer  to  furnish,  52 
Liability  for  negligence  of  physicians  or 
attendants,  53 
Mines  and  mining : 

Assumption  of  risks,  112 

Duty  to  make  mine  reasonably  safe  place 

for  work,  58 
Preventing  fall  of  rock  earth,  58 
Ventilation  and  prevention  of  accumula- 
tion of  gases,  58 
Misconduct,  see  infra.  Servant's  Liability 
for  His  Own  Negligence  or  Miscon- 
duct. 

Negligence  (see  infra.  Contributory  Negli- 
gence; Duty  to  Provide  and  Maintain 
Reasonably  Safe  Place  for  Work; 
Railroad  Track  and  Roadbed): 

Contracts  limiting  or'  releasing  masters. lia- 
bility for  negligence,  see  infra,  Contracts 
Limiting  or  Releasing  Master's  Lia- 
bility for  Negligence. 

Discharge  of  servant,  27 

Liability  of  master  for  servant's  negligence, 
see  infra.  Master's  Liability  to  Third 
Persons. 

Servant' s  liability  for  his  own  negligence  or 
misconduct,  see  infra,  Servant's  Lia- 
bility for  His  Own  Negligence  or 
Misconduct. 
Notice  (see  infra.  Contributory  Negligence; 
Master's  Knowledge  of  Defects  ane 
Dangers): 

Duly  to  warn  and  instruct  servant,  see  in- 
fra. Duty  to  Warn  and  Instruct 
Servant. 

Knowledge  of  master  that  rules  are  not 

obeyed, 107 
Rules,  107 

Rules  for  carrying  on  business,  102 
Obligation  of  master  to  furnish  work,  13 
Obstructions  on  or  near  track,  62,  145 

Assumption  of  risks,  116 

Company  held  free  from  negligence,  62 

General  rule,  62 

Ice,  snow,  ashes,  etc.,  on  track,  63 
Question  for  jury,  62 
Offenses  committed    by  master  and  servant 
against  each  other,  184 
Introductory  statement,  184 
Liability  of  servant  for  breach  of  con- 
tract, 185 

Obtaining  money  or  other  property  fraud- 
ulently by  means  of  contract  of  employ- 
ment, 185 

Ordinary  care,  see  infra,  REASONABLE  Care. 
Partnership : 

Effect  on  contract  of  dissolution  of  firm, 
45 
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MASTER  AND  SERVANT,  cont'd. 
Passage  money,  18 
Performance : 

Complete  performance  prevented  by  law, 
45 

Disposal  of  business  by  master  without 

notice  to  servant,  45 
Total  or  partial  nonperformance  by  servant 

not  attributable  to  fault  of  either  party, 

see  infra.  Total  or  Partial  Nonper- 
formance by  Servant  Not  Attribut- 
able to  Fault  of  Either  Party. 

Permanent  employment,  16 

Personal  injuries,  see  infra,  Master's  Lia- 
bility for  Personal  Injuries  to  Serv- 
ant. 

Injuries  to  servant  by  third  person,  see  in- 
fra, Injuries  to  Servant  by  Third 
Person. 

Physicians  and  servants,  see  infra.  Medical 

Attendance  on  Servant. 
Pits,  59 

Place  of  work  (see  infra.  Duty  to  Inspect 
and  Repair  Place  of  Work,  Machinery, 
and  Appliances;  Duty  to  Provide  and 
Maintain  Reasonably  Safe  Place,for 
Work. 
Assumption  of  risks,  114 
Inspection,  see  infra.  Duty  to  Inspect  and 
Repair  Place  of  Work,  Machinery, 
and  Appliances. 
Questions  of  law  and  fact,  160 
Premises : 

Duty  of  master  to  keep  in  safe  condition, 
57 

Presumptions : 

Actions  for  injuries  on  account  of  defec- 
tive machinery  and  appliances,  87 
Proximate  and  remote  causes,  55,  61 
Contributory  negligence  : 

Servant's  negligence  must  be  proximate 
.  cause,  138 
Defective  machinery  and  appliances,  78 
Disobedience  of  rules,  106 
Duty  to  warn  and  instruct  servant,  100 
Failure  to  adopt  and  enforce  rules  must  be 

proximate  cause,  108 
Questions  of  law  and  fact,  162 
Rules,  108 
Quantum  meruit,  36 
Questions  of  law  and  fact,  26,  32 
Action  for  inj'uries,  159 
Assumption  of  risk,  162 
Contributory  negligence,  161 
Duty  to  provide  safe  machinery  and  ap- 
pliances, 160 
Duty  to  provide  safe  place  for  work,  ]6o 
Duty  to    provide   sufficient   force  for 
work,  161 

Duty  to  warn  and  instruct  servant,  161 
Proximate  cause  of  injury,  162 
Scope  of  employment,  162 
Where    more   than   one  inference  de- 

ducible  from  facts,  159 
Where   only   one  inference  deducible 
from  facts,  162 

Sufficiency  of  grounds  of  discharge,  ques- 
tion for  jury,  32 

Whether  servant  sought  other  employ- 
ment, 35 
Railroad  companies  : 

Assault  and  battery,  172 

Cars  of  another  company,  80 
jo  C,  of  L,— 79  \ 


MASTER  AND  SERVANT,  cont'd. 
Railroad  companies,  cont'd. 

Defective  machinery  and  appliances,  79, 

80,  82,  83 
Locomotives,  79 
Railroad  cars,  79 
Railroad  track  (see  infra,  Obstructions  on 
or  Near  Track),  59 

Assumption  of  risks,  see  infra.  Assumption 

of  Risks. 
Applications  of  rule,  61 
Blocking  frogs,  guard  rails  and  switches, 

65 

Duty  of  master  under  statutory  require- 
ments, 65 

Master's  duty  in  the  absence  of  statutory 
requirements,  65 
Bridges,  see  infra,  Bridges. 
Contributory  negligence.  145 
Cross-ties,  61 

Culverts  and  other  instrumentalities  for 

drainage,  66 
Defeclive  semaphores,  62 
Duty  of  master  to  provide  and  maintain 

reasonably  safe  place  for  work,  59 
Failure  to  spike,  61 
Fencing  tracks,  65 

Contributory  negligence,  66 

Independently  of  statutory  provisions, 
65 

Statutory  provisions,  66 
Hole  between  ties,  62 
Ice,  snow  or  ashes  on  or  near  track,  63 
Lights,  64 

Limitations  of  rule,  61 
Misplaced  switch,  64 
Obstructions  on  or  near  track,  62 
Proximate  cause,  61 
Reasonable  care  only  necessary,  61 
Reasonable  care  to  provide  safe  track  nec- 
essary, 59 
Sidetracks,  63 

Structures  placed  dangerously  near  tracks, 
62 

Switches,  64 
Switch  locks,  64 
Target  signals,  64 
Tracks  laid  too  close  together,  62 
Tracks  such  as  are  in  general  use  suffi- 
cient, 63 

Track  used  for  construction  purposes,  61 

Turntables,  61 

Unballasted  tracks,  61 

Use  of  tracks  belonging  to  another  com- 
pany, 60 

What  is  reasonable  care,  61 
Railroads  (see  infra,  Assumption  of  Risks). 

Contributory  negligence,  see  Contributory 
Negligence). 

Precautions  necessary  for  servant  crossing 
track,  145 
Ratification : 

Liability  of  master  arising  from  ratification 

of  servant's  acts,  179 
Reasonable  care  (see  infra.  Railroad  Track). 

Contributory  negligence,  134 

Duty  to  inspect  and  repair  places  of  work, 
machinery,  and  appliances,  89 

Inspection,  89 

Machinery  and  appliances,  74 
Regulations,  see  infra,  Rules  and  Regula- 
tions; Rules  for  Carrying  on  Master's 
Business, 
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MASTER  AND  SERVANT,  cont'd. 

Relationship  of  master  and  servant  (see  infra, 
Interruption  of  Relation  of  Master 
and  Servant  by  Third  Person),  154 
Agency,  154 
Fellow  servant,  154 
In  general,  154 
What  constitutes,  154,  181 
Release : 

Fraud  and  misrepresentation,  157 

Release  by  parents,  155 

When  release  not  obtained  by  fraud  or 
misrepresentation,  156 
Repairs,  see  infra,  Duty  to  Inspect  and 

Repair  Place  of  Work,  Machinery,  and 

Appliances. 
Res  judicata : 

Action  for  breach  of  contract  as  bar  to 
other  remedies,  39 
Risk,  see  infra.  Assumption  of  Risks  by 

Servant. 
Rollers,  117 
Ropes,  84,  118 
Rules  and  regulations,  46 

Actual  delivery  of  copy  of  rules,  46 

Employment  and  compensation  as  affected 
by  rules  and  regulations  of  master,  46 

Knowledge  and  assent  of  servant,  46 

Power  of  master  to  make  rules,  46 

When  servant  bound  by  rules  and  regula- 
tions, 46 

Rules  for  carrying  on  master's  business,  101 

Construction  of  particular  rules,  104 
Duty  of  Master  to  adopt  rules,  101 
Casualties  readily  foreseen,  102 
Degree  of  care  necessary,  102 
Ordinary  care,  102 

Where  business  is  complex  and  danger- 
ous, 101 

Where  business  is  not  complex  or  dan- 
gerous, 102 
Duty  of  master  to  enforce  rules,  103 
Duty  of  master  to  promulgate  rules,  102 
In  general,  IC2 
What  notice  sufficient,  102 
Duty  of  servant  to  obey  rules,  105 

Disobedience  must  be  proximate  cause, 
106 

'  Disobedience  of  reasonable  rules  con- 
tributory negligence.  105 
Effect  of  disobedience  to  rule  abrogated, 
107 

Implied  undertaking  to  obey  reasonable 
rules,  105 

Knowledge  of  or  notice  to  what  officer 
binds  master,  107 

Necessity  of  knowledge  or  notice  by 
master  that  rules  are  not  obeyed,  ro7 

Statement  of  rules,  105 

Waiver  of  disobedience  to  rules  by  mas- 
ter, 106 

Evidence  in  actions  for  injuries,  108 

Existence,  108 

Necessity,  108 

Presumptions,  109 

Servant's  knowledge  of  rules,  109 

Sufficiency,  108 

Waiver  of  obedience  to  rules,  109 
Failure  to  adopt  and  enforce  rules  must  be 

proximate  cause  of  injury,  108 
Failure  to  make  rules  and  regulations,  119 
Questions  of  law  and  fact,  159 
Reasonableness  of  rules,  104 
Sufficiency  of  rules,  104 


MASTER  AND  SERVANT,  cont'd. 
Satisfactory,  16 
Scaffoldings,  81 

Scope  of  employment  (see  infra.  Master's  Lia- 
bility to  Third  Persons): 
Questions  of  law  and  fact,  162 
Secrets  of  master,  48 
Servant : 
Definition,  11 

Servant's  knowledge  of  danger : 

Duly  of  master  to  warn  and  instruct  servant, 
see  infra.  Duty  to  Warn  and  Instruct 

Servant. 

Servant's  liability  for  his  own  negligence  or  mis- 
conduct (see  infra.  Servant's  Liability 
for  His  Own  Negligence  or  Miscon- 
duct), 51 
Burden  of  proof,  51 
To  co-servant,  52 
To  master,  51 
To  third  persons,  52 
Set-offs,  22 
Set  screws,  117 
Sewers,  59 

Sexual  immorality,  29 

Shafting,  117 

Sickness,  43 

Discharge  of  servant,  27 

Sudden  illness  at  post  of  duty.  151 

Side  tracks,  63 

Snow,  63 

Stagings,  81 

Statute  of  frauds,  47 

Contracts  not  to  be  performed  within  a 
year,  47 

Contracts  of  hiring  as  affected  by  statute 

of  frauds,  47 
Contracts  of  hiring  for  more  than  one 

year,  47 

Contracts  which  may  be  performed  within 
a  year,  48 

Rights  of  servant  where  contract  is  within 

statute,  48 
What  contracts  are  within  statute,  47 
Statutes  (see  infra.  Statutory  Liens  of 

Laborers  and  Other  Servants): 
Interruption  of  relation  of   master  and 

servant  by  third  person,  182 
Limiting  hours  of  employment,  50 
Time  and  mode  of  payment,  21 
Statutory  liens  of  laborers  and  other  servants, 

186 

Acceptance  of  note  or  draft  not  a  waiver, 
190 

Acts   or    agreements   inconsistent  with 
lien,  189 

Amount  for  which  lien  may  be  claimed, 

189 

Assignment,  192 

Commingling    secured    with  unsecured 

claims,  189 
Employees,  1S7 
Enforcement  of  lien,  190 
How  lien  may  be  lost,  189 
Inconsistent  contract  excludes  lien,  187 
In  general,  186 
Interest,  189 
Laborers,  186 

Labor  or  services  for  which  lien  is  given, 

188 

Limitation  of  actions,  191 
Note  or  draft  constituting  payment,  190 
Only  persons  performing  labor  in  person 
entitled  to  lien,  186 
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MASTER  AND  SEItVANT,  cont'd. 
Statutory  liens  of  laborers  and  other  servants, 

cont'd. 
Payment,  190 
Priorities,  191 
Tender,  190 

Voluntary  surrender  of  possession,  189 
Waiver,  189 

What  property  is  subject  to  lien,  188 

Who  entitled  to  lien,  186 
Sufficient  force,  see  infra,  Force. 
Sunday,  19 

Switches,  64,  65,  117,  118 
"  Telltales,"  68 

Termination  of  contract,  see  infra,  CONTRACTS 
for  Indefinite  Time;  Duration  of  Con- 
tract of  Hiring. 

Third  persons,  see  infra.  Interruption  of 
Relation  of  Master  and  Servant  by 
Third  Person;  Master's  Liability  to 
Third  Persons. 

Injuries  to  servant  by  third  person,  1S4 
Rights  of  master,  184 
Rights  of  servant,  184 
Time  (see  infra,  Duration  of  Contract  of 
Hiring): 

Notice  of  defects  by  master  inferable  from 

length  of  time,  93 
Time  allowed  master  to  remedy  defects, 

94 

Total  or  partial  nonperformance  by  servant  not 
attributable  to  fault  of  either  party,  43 
Death  of  servant,  44 
Destruction  of  place  of  work,  44 
Resulting  from  illness  of  servant,  43 
Right  to  recover  for  services  rendered,  43 

Tracks,  see  infra.  Tracks. 

Trade  secrets  of  master,  48 

Confidential  relation  as  basis  of  implied 

agreement,  4Q 
Duty  of  servant  in  regard  to,  48 

Trenches,  59 

Trespass  : 

Master's  liability  for  acts  of  servant,  170 
Trivial  expenses,  18 
Trover  and  conversion  : 

Master's  liability  for  acts  of  servant,  171 
Turntables,  61 
Unblocked  frogs,  117 

Wages   (see   infra.   Statutory   Liens  of 
Laborers  and  Other  Servants),  17 
Abandonment  of  contract  by  servant,  see  in- 
fra,  Abandonment  of  Contract  by 
Servant. 

Defenses  and  set-offs  in  actions  for  wages,  22 

Injuries  to  business,  22 

Injuries  to  property,  22 

Lack  of  diligence,  22 
Determination  of  amount,  17 

Board  as  part  of  compensation,  18 

In  estimating  profits,  18 

Passage  money,  18 

Remedy  of  employee,  18 

Salary  dependent  on  profits   of  busi- 
ness, 17 

Where  amount  not  fixed  by  contract,  17 
Where  compensation  is  dependent  on 

contingency,  17 
Where  contract  authorizes  employer  to 

fix  amount,  17 
Earnings  of  servant  outside  of  employment, 
see  infra,  Earnings  of  Servant  Out- 
side of  Employment. 


MASTER  AM)  SERVANT,  cont'd. 
Wages,  cont'd. 
Extra  services,  18 

Promise  of  master  to  pay  extra  wages, 

18 

Services  presumed  to  be  paid  for  by 

salary,  19 
Sunday,  19 

Working  unseasonable  hours,  19 
Forfeiture  for  improper  conduct,  20 
Forfeiture  of  compensation,  20 
How  affected  by  rules  and  regulations  of 

master,  46 
Limitation  of  actions,  23 
Reduction  of  compensation,  20 
Reduction   of   compensation  of  govern- 
ment employee,  20 
Time  and  mode  of  payment,  21 
In  general,  21 

Payment  by  weight  of  coal  mined,  22 
Payment  in  money,  22 
Statutory  regulations,  21 
Time  of  payment,  21 
Time  lost  by  servant,  19 
Waiver  of  forfeiture,  21,  33 
What  constitutes  relation,  12 

Nature   and    requisites  of   contract  or 
hiring,  13 

Particular   instances   in    which  relation 

held  not  to  exist,  12 
Particular  instances  in  which  relation  held 

to  exist,  12 
Righi  of  selection,  12 
Right  to  direct  methods  of  work,  12 
"  Whipping  slraps,"  69 
Who  may  enter  into  relation,  12 
Wilful  and  Wanton  Acts,  see  infra,  Master's 

Liability  to  Third  Persons. 
Windlasses,  118 

Yearly  hiring,  see  infra.  Duration  of  Con- 
tract of  Hiring. 

MASTER  BUILDER,  192 

MASTER  IN  CHANCERY,  192 

MASTERS  OF  VESSELS,  193 
Abandonment : 

Powers  of  master,  199 
Right  of  action  by  master  against  under- 
writers after  abandonment,  223 

Actions,  see  infra.  Compensation  and  Re- 
imbursement; Recovery  of  Wages  and 
Disbursements. 
Advances,  see  infra.  Repairs,  Supplies  and 

Advances. 
Agency : 

Master  as  agent  of  shipowners,  199 
Allowances,  231 

Appointment  (see  infra.  Removal),  195 
Mode  of  appointment,  iq6 
Qualifications  for  appointment,  196. 
In  England,  196 
In  United  States,  196 
On  the  continent,  196 
Succession  of  mate,  196 
Who  may  appoint,  195. 
Consuls,  195 
Master,  195 

Master  cannot  sell  the  command,  195 
Owners,  195 
Succession  of  mate,  196 
Bills  and  notes,  223 
Capture,  229 
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MASTERS  OF  VESSELS,  cont'd 
Cargo,  214. 

Authority  to  supei .  argo,  214 
Delegation  of  express  authority  to  sell,  215 
Delivery,  215 

Discontinuing  voyage  ai  intermediate 
port,  217 

Effect  of  shipwreck  or  stranding,  216 
Hypothecation,  219 
Jettison,  219 

Liability  as  common  carrier  to  shipper,  215 

Liens,  226 
Loading,  215 

Master's  liability  to  the  owner,  216 
Necessity  of  notice  to  shipper,  218 
Notice  to  shipper  of  sale  of  cargo,  218 
Powers  in  general,  214 
Remedies  of  cargo  owners,  217 
Sale  at  port  of  destination,  218 
Sale  in  case  of  necessity,  216 
Sale  of  damaged  or  perishable  goods,  217 
Statutory  limitations  of  shipowners'  lia- 
bility, 218 
Transportation,  215 
Transshipment,  219 
Usage  of  trade,  215 

Carriers  of  goods,  see  infra,  Cargo. 

Carriers  of  passengers,  see  infra,  Passengers. 

Charter-parties,  209 

Commissions,  231 

Compensation  and  reimbursement,  223. 
Allowances,  231 
Commissions,  231 

Deduction,  see  infra,  FORFEITURE  AND 
Deductions. 

Forfeiture  and  deductions,  see  infra.  For- 
feiture and  Deductions. 

Primage,  231 

Recovery  of  wages  and  disbursements ,  see 
infra,   Recovery  of  Wages  and  Dis- 
bursements. 
Right  to  Lien,  see  infra,  LlENS. 
Consul : 

Appointment,  195 
Return  of  seamen,  203 
Contracls  of  affreightment  and  charter-par- 
lies (see  infra.  Cargo),  209 
Corporal  punishment,  see  infra.  Discipline. 
Crew,  200 
Duties  as  to  crew,  200 

Cases  of  illness  or  injury,  201 
Duty  to  furnish  provisions,  200 
Protection  from  unlawful  violence,  201 
Return  of  seamen  to  the  United  States,  see 
infra,  Return  of  Seamen  to  the 
United  States. 
Employment  of  crew,  200 
Power  to  discharge  or  disrate,  208 
Criminal  law  : 

Abandonment  in  foreign  port,  203 
Unlawful  punishment,  20S 
Definition.  195 
Delivery,  215 
Demurrage,  210 
Desertion,  231 
Deviation,  231 
Discipline,  203 

Acts  punishable  by  master  204 
Character  and  measure  of  punishment,  205 
Confinement  on  vessel,  206 
Corporal  punishment,  205 

Corporal  punishment  may  be  aclminip-- 

tercel  for  past  offenses,  jgfj 


MASTEllS  OI    VESSELS,  cont'd. 
Discipline,  cont'd. 

Corporal  punishment,  cont'd. 
Flogging,  206 
In  general,  205 
Use  of  weapons,  206 
Delegation  of  authority,  205 
Imprisonment  in  foreign  port,  206 
Liability  for  unlawfal  punishment,  207 
Civil  liability,  207 
Criminal  liability,  208 
Measure  of  damages  in  actions  for  un- 
lawful punishment,  207 
Master's  authority   generally  exclusive, 
204 

Master's  duty  to  imprisoned  seamen,  207 
Power  to  discharge  or  disrate,  208 
Power  to  enforce  discipline  and  to  inflict 

punishment,  203 
Punishment  in  port,  204 
Drunkenness,  230 
Duties,  199 

Crew,  see  infra,  CREW. 
Passengers,  208 
Forfeiture  and  deductions,  230 
Desertion,  231 
Deviation,  231 
In  general,  230 
Intoxication,  230 

Promotion  for  insubordination,  230 
Smuggling,  230 
Illness : 

Illness  of  crew,  201 
Intoxication,  230 
Jettison,  219 

Liability  of  master  (see  infra.  Cargo;  Dis- 
cipline;  Repairs,  Supplies,  and  Ad- 
vances), 199 
Passengers,  20S 

Repairs,  supplies,  and  advances,  see  infra. 
Repairs,  Supplies,  and  Advances. 
Liens : 

Extinguishment  and  discharge  of  lien,  229 
Foreign  vessels,  228 
Freight  and  cargo,  226 
Disbursements,  226 
Lien  for  wages,  226 
Lien  given  by  state  statute,  227 
Assignability,  227 

Employment  of  master  hy  receiver  or 

sheriff  in  possession,  22S. 
In  general,  227 

Limitation  in  statute  no  bar  to  lien,  228 
Master  a  part  owner,  227 
Master's  lien  on  vessel,  224 
Canada,  224 
Canadian  statutes,  225 
'English  statutes,  224 
In  England,  224 
Inland  navigation,  225 
Lien  for  disbursements,  226 
Lien  for  wages,  225 
Mate's  lien  for  master's  wages,  226 
United  States,  225 
Wages,  226 
Maliciously,  203 
Marine  insurance : 

Insurance  by  master,  214 
Mate  : 

Succession  of  mate,  196 
Necessaries  (see  infra.  Repairs,  Supplies, 

and  Advances),  219 
Negotiable  instruments,  233 
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MASTERS  OF  VESSELS,  cont'd. 
Passengers,  208 
Control  over,  209 

Duties  and  liabilities  of  master,  208 
Perishable  goods,  215 

Pledge,  see  infra.  Repairs,  Supplies,  and 
Advances, 

Powers  (see  infra,  Repairs,  Supplies,  and 
Advances),  199 
Afier  an  abandonment  to  underwriters, 
199 

Agent  of  shipowners,  199 
As  to  cargo,  see  infra.  Cargo. 
As  to  crew,  see  infra.  Crew. 
Commercial  paper,  223 
In  general,  199 

Limitations     upon    master's  authority, 
199 

Power  to  en force  discipli)ic  and  to  in  flict  pun- 
ishment, see  infra.  Discipline. 

Punishment ,  see  infra.  Discipline. 

War,  200 
Powers  as  to  vessel,  209 

Claims  for  demurrage,  210 

Contracts  of  affreightment  and  charter- 
parties,  209 

Insurance  of  vessel,  214 

Raising  money  on  credit  of  vessel,  214 

Sale  of  vessel,  see  infra,  Sale  of  Vessel. 

Salvage,  210 

Towage  contracts,  210 
Powers  of  master  as  to  passengers,  see  infra. 

Passengers. 
Primage,  231 

Punishment,  see  infra,  Discipline. 
Recovery  of  wages  and  compensation  : 

Right  to  lien  see  infra,  Lien. 
Recovery  of  wages  and  disbursements  : 

Effect  of  capture  or  shipwreck,  229 

Right  of  action  in  personam,  223 
Against  owners  of  vessel,  223 

■  Against  trustees  of  vessel,  223 
Against    underwriters   after  abandon- 
ment, 224 
Registration  of  master,  196 
Reimbursement,  see  infra,  Compensation  and 

Reimbursement. 
Removal,  197 

Fraud, 198 

Measure  of  damages  in  actions  for  unlaw- 
ful removal,  198 
Removal  for  cause,  198 
Removal  without  cause  assigned,  197 
Attempted  sale  of  command,  197 
Contract  to  keep  part  owner  in  command 

indefinitely,  198 
General  retainer  for  no  particular  voy- 
age, 197 
Notice,  197 

Pariicular  voyage  agreed  upon,  197 

When  master  has  no  intetest,  197 

Where  master  is  part  owner,  198 
Repairs,  supplies  and  advances  (see  infra,  Sale 

of  Vessel),  219 
Liability  of  master  for  necessaries,  219 
Personal  liability  of  master,  219 
Pledging  owner's  credit,  220 

Authority  in  general,  220 

Authority  to  create  lien  on  vessel  or 
cargo,  223 

Burden  of  proof,  222 

Custom  of  trade,  221 

Master  furnished  with  money,  221 
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MASTERS  OF  VESSELS,  cont'd. 
Repairs,  supplies  and  advances,  cont'd. 
Pledging  owner's  credit,  cont'd. 

Master's  authority  in  home  port  in  ab- 
sence of  owner,  221 
Necessaries  furnished  on  master's  credit 

exclusively,  221 
Necessary  repairs,   supplies,  and  ad- 
vances defined,  221 
Necessity  for  borrowing  money,  222 
Power  to  bind  owners  personally  for 

money  advanced,  220 
Presence  of  owner  ot  his  agent,  220 
What  a  prudent  owner  would  have  done, 
221 

Where  master  is  owner  pro  hac  vice,  222 
Return  of  seamen  to  the  United  States,  201 
Bondtoproducecrew  on  return  of  vessel. 201 
Criminal   liability    for    abandonment  in 

foreign  port,  203 
Duty  to  return  destitute  seamen  at  con- 
sul's request,  203 
Extra  wages  upon  discharge  in  foreign 

port,  202 
Foreigners,  203 

Persons  accused  with  crime,  203 
Sale,  see  infra.  Cargo. 
Sale  of  vessel,  2 10 

Burden  of  proof,  211 
Communication  with  owners,  212 
Excessive  cost  of  repairs,  212 
Means  of  getting  repairs,  212 
Moral  necessity,  212 
Necessity  a  question  of  fact,  211 
Necessity  authorizing  sale,  211 
Necessitv  not  to  be  determined 

by  any  event  subsequent  to  sale,  213 
No  money  10  pay  for  repairs,  212 
Place  of  sale,  211 

Points  principally  to  be  considered  in  de- 
termining whether  necessity  exists,  212 
Power  of  master,  210 
Ratification  by  owner,  213 
Rule  applicable   in  actions  against  in- 
surers, 211 
Rule  stated,  210 

Sale  by  master  who  is  part  owner,  213 
Sanction  of  part  owneror  special  agent,  213 
Survey  of  vessel,  213 
Salvage,  210 

Seamen,  see  infra,  Crew;  Return  of  Sea- 
men to  the  United  States. 
Shipwreck,  229 
Smuggling,  230 
Succession  of  mate,  196 
Supercargo  (see  infra,  Cargo): 

Authority  of  master  as  supercargo,  214 
Supplies,  see  infra,  Repairs,  Supplies,  and 

Advances. 
Towage,  210 
Transportation,  215 
Transshipment,  219 

United  States,  see  infra,  Return  of  Seamen 

to  the  United  States. 
United  States  registry  act,  196 
Usages  and  custom : 
Insurance,  214 
Pledge  of  owner's  credit,  221 
Supercargo,  215 
Wages  (see  infra.  Compensation  and  Reim- 
bursement; Liens): 
Forfeiture  and  deductions,  see  infra,  For 
FEITURE  AND  DEDUCTIONS. 
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MATCH,  232 

MATCHED,  232 

MATE,  232 
Masters  of  vessels  : 

Succession  of  mate,  196 

MATERIAL  (see  Mechanics'  Liens),  232 

MATERIALITY,  233 

MATHEMATICAL,  233 

3IATRIMONIAL,  234 

MATTER,  234 

MATURITY,  235 

MAXIMS,  236 

MAXIMUM,  236 

MAY,  337 

Miscellaneous,  244 
Private  writings,  243 
Statutes,  237 

Construed  as  mandatory,  239 

Courts,  242 

Creation  of  right,  239 

May  contrasted  with  must  or  shall,  238 

Public  officers,  238 

Question  of  intention.  239 

Shall  or  may  be  lawful,  242 

That  may  is  permissive,  237 

MAY  BE,  244 

MAYHEM,  246 

Biting,  248 

Burden  of  proof,  250 

Criminal  intent,  249 

Intent  to  maim  or  disfigure,  249 

Premeditation,  249 
Defenses,  250 
Definitions,  246 
Ear,  247 

Elements  of  offense,  246 

Criminal  intent,  see  infra,  Criminal  In- 
tent. 

Means  employed,  248 
The  injury,  see  infra.  The  Injury. 
Eye.  247 

Intent,  see  infra.  Criminal  Intent. 

Maim  and  mayhem  synonymous,  246 

Means  employed,  248 

Nose,  247 

Punishment,  250 

Self-defense.  250 

Shooting,  248 

Slitting,  247 

The  injury,  246 

At  common  law,  246 

Duration  of  injury,  248 

Ear,  247 

Extent  of  injury,  248 
Eye,  247 

Member  of  the  body,  247 
Nose,  247 
Self-maiming,  247 

Under  statutes  defining  the  offense,  247 
What  injury  constitute,  147 

MAYOR,  251 

ME,  251 

MEADOW,  251 

MEAL,  251 


MEANDER  LINE,  252 
3IEANS,  252 
MEANTIME,  253 
MEASURE,  253 

MEASURE  OF  DAMAGES,  253 
MEASURE  OP  PROOF,  253 
MEAT,  253.  573 
MECH,  254 
MECHANIC,  254 

Mechanics' liens,  339 
MECHANICAL,  254 
MECHANICS'  LIENS,  255 
Abandon  nent  of  contract,  466 
Justifiable  abandonment,  466 

Damages  for  breach  of  contract,  467 
In  general,  466 
Liens  by  subrogation,  467 
Substantial  performance,  470 
In  general.  470 
Liens  by  subrogation,  470 
Unjustifiable  abandonment,  467 
Burden  of  proof,  469 
Completion  at  expense  of  claimant.  468 
Completion  by  surely  or  assignee,  468 
Contract  payable  in  instalments,  467 
Exceptions  to  rule,  467 
Extra  work  or  materials,  469 
General  rule,  467 
Accounts  : 

Furnishing  owner  with  periodic  accounts, 

384  _ 

Itemizing  account,  412 

Rule  as  to  time  of  filing  statement  of  claim 

where  there  is  a  running  account,  4or 
Statement    by    principal    contractor  to 

owner,  442 
Time  of  doing  work  or  furnishing  ma- 
terials, 429.  430 
Additions,  305 
Affidavit  to  claim,  410 
Agency,  331 

Apparent  authority,  331 
Burden  of  proof,  331 
Power  of  agent  to  subject  property,  330 
Ratification,  331 
Allowance,  widow's,  486 
Alterations,  305 
Amendments : 

Notice  to  owner  of  intention  to  claim  lien, 
382 

Statement  of  claim,  438 
Amount  due,  381 

Amount  of  claim,  see  infra.  Filing  and  Re- 
cording Statement  of  Claim. 
Amount  secured  by  lien,  444 

Abandonment  of  contract,  see  infra.  Aban- 
donment ok  Contract. 
Application  of  payments,  459 

Application  by  courts,  459 

Application  by  parties,  459 

Change  in  application,  459 

General  rule,  459 
Assignment  of  claim,  460 
Attorney's  fees,  453 

By  contract,  453 

Liens  by  subrogation,  453 

Under  general  laws,  453 

Under  special  provisions  and  lien  laws, 
453 
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MECHANICS'  TjIKNS,  cont'd. 
Amount  secured  hy  lien,  cont'd. 
Burden  of  proof,  458 

Indebtedness  of  cdntractor  to  subcon- 
tractor, 459 
Indebtedness  of  owner  or  contractor,  458 
Classes  of  liens  and  general  extent  of  each, 
444 

Conditions  precedent  to  payment,  449 
Contractor's  lien,  444 
Costs,  454 

In  general,  454 

Lien  by  subrogation,  455 

Under  special  laws,  454 
Extra  work  and  materials,  450 

In  general,  450 

Lien  by  subrogation,  451 
Interest,  451 

From  what  date  computed,  451 

In  general,  451 

Liens  of  subcontractors,  materialmen, 
and  laborers,  452 
Liens  by  subrogation,  see  infra,  Subroga- 
tion. 

Limited  by  statement  of  claim,  460 
Measure  of  value  of  labor  and  materials,  457 

Subcontractors,    materialmen,  and  la- 
borers, 458 
Miscellaneous  lien  laws,  449 
Restrictions  on  payment  by  contractor  to 

subcontractor,  466 
Restrictions  on  payments  by  owner  to  con- 
tractor, 460 

General  rule,  460 

Liens  by  subrogation,  see  infra,  Subroga- 
tion: 

Payments  after  lien  perfected,  466 
Restrictions  on    payments  by  owner  to 

subcontractor,  466 
Retention  of  percentage  of  contract  price, 

45o 

Set-offs  and  counterclaims,  455 

Claimant  as  surety  for  contractor,  457 
Counterclaim  for  damages  caused  by 

contractor,  456 
Counterclaim  for  damages  caused  by 

lien  claimant,  456 
Counterclaims  and  set-offs  by  contrac- 
tor, 457 
Liens  of  contractors,  455 
Liens  of  subcontractors,  materialmen, 
and  laborers,  456 
Statement  of  claim  by  contractors,  con- 
dition precedent,  449 
Subcontractor's  lien,  444 
Subcontractor's,  materialmen's,  and  laborers' 
Liens,  444 

Decisions  judicially  construing  laws  as 
giving  liens  only  by  subrogation,  446 
Direct  or  absolute  liens,  444 
Written  contract  filed  for  record,  450 

Application  of  payments,  459 

Apportionment  of  liens,  441 

Aqueducts,  310 

Arbitration  and  award,  361 
Waiver  and  loss  of  lien,  506 

Architects  (see  infra,  Prrformance  of  Con- 
tract), 342. 

Artisan,  339 

Assignment  of  lien,  470. 

Assignment  of  claim  includes  lien,  471 

Delivery,  472 

Effect  of  assignment  472 


MECHANICS'  LIENS,  cont'd. 
Assignment  of  lien,  cont'd. 
Form,  471. 

Assignment  of  claim  includes  lien,  471 

In  general,  471 
Notice  to  owner  of  property,  472 
Perfected  lien  assignable,  470 
Requisites  of  valid  assignment,  471 
Sufficiency  of  assignment  by  one  member 

of  a  partnership  to  himself,  472 
Waiver  of  loss  of  lien,  502,  505 
Whether  assignment  must  be  in  writing, 

472 

Whether  right  to  acquire  lien  assignable, 
47i 

Writing,  472 
Attachment : 

Waiver  or  loss  of  lien,  501 
Attorney's  fees,  see  infra,  Amounts  Secured 

by  Lien. 
Bankruptcy : 

Waiver  or  loss  of  lien,  505 
Boats,  290 
Boilers,  307 

Bond  (see  infra,  Discharge  and  Satisfac- 
tion of  Lien): 
Indemnity  against  liens,  see  infra.  Indem- 
nity Against  Liens. 
Prevention  of  lien,  512 
Breaking  prairie  land,  311 
Bridges,  291 

Public  bridge,  296 
'  Buildings  (see  infra,  Buildings  or  Improve- 
ments on  Several  Lots;  Improvement 
for  Which  Lien  May  Exist): 
Building  erected  for  unlawful  purpese, 
3" 

Building  or  improvement  as  distinct  from 
land,  284 

Effect  of  noncompletion  of  building  as 

designed,  284 
Land  without  buildings,  285 
Lien  extends  to  entire  building  or  im- 
provement, 280 
Moving  or  raising  buildings,  306 
Buildings  or  improvements  on  several  lots  : 
Block  of  buildings,  285 
General  contract,  288 

Lien  not  given  on  one  building  for  ma- 
terial which  went  into  another,  287 
Lots  of  different  owners,  287 
Separate  buildings,  286 
Separate  liens  may  be  filed,  288 
Single  building,  285 

Single  lien  on  distinct  buildings  on  sep- 
arate lots,  286 

Whether  lots  must  be  contiguous,  287 
Burden  of  proof  (see  infra,  Amount  Secured 
by  Lien): 

Abandonment  of  contract,  469 

Filing  and  recording,  406 

Priorities,  488 
Canals,  281 
Cellars,  308 
Certificate : 

Including  several  claims  in  one  certificate, 

440 

Churches,  289 

Claim  (see  infra,  Filing  and  Recording 
Statement  of  Claim;  Statement  of 
Claim): 

Necessity  of  settling  amount  of  claim  and 
priority  before  sale,  525 
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MECHANICS'  LIENS,  cont'd. 

Claim  of  lien  (see  infra,  Notice  to  Owner 
of  Intention  to  Claim  Lien),  431 

Coke  oven,  291 

Commencement  of  Work : 
Priorities,  473,  474 

Common  law,  269 

Community  property,  327 

Compensation : 

Lien  dependent  upon  right  to  compensa- 
tion, 273 

Conflict  of  laws : 

Time  of  filing  statement  of  claim,  390 

Consent  (see  infra,  Lessee): 
Vendors,  323 

Consent  of  owner,  see  infra.  Who  May  Sub- 
ject Property  to  Lien. 

Constitutional  law  : 

Constil  utionality  of  statute,  271 
Constitutionality  of  statute  making  assent 
of  subcontractor  essential  to  validity  of 
stipulation,  364 
Contractors,  334 

Statutes  giving  subcontractors  and  ma- 
terialmen a  direct  lien  held  unconstitu- 
tional, 351 

Statutory  and  constitutional  provisions  in 
regard  to  homesteads,  353 
Construction  of  statutes,  277 
Contract    (see   infra.    Indemnity  Against 
Liens): 

Abandonment  of  contract,  see  infra,  Aban- 
donment of  Contract. 
Filing  or  recording  contract,  442 
Terms  of  contract,  see  infra.  Filing  and 
Recording  Statement  of  Claim. 
Contractors   (see    infra.    Contract  under 
Which  Lien  Acquired),  332 
Character  of  liens,  334,  444 
Consent  of  owner  to  labor  for  or  materials 

furnished  contractor,  332 
Constitutional  law,  334 

Statutes  giving  subcontractors  and  ma- 
terialmen a  direct  lien  held  constitu- 
tional, 351 
Statutes  giving  subcontractors  and  ma- 
terialmen a  direct  lien  held  unconsti- 
tutional, 351 
Contractor  as  agent  of  owner,  332 
Contractor  regarded  as  agent  of  owner,  351 
Contract  with  contractor  insufficient,  332 
Contract  with  owner,  332 
In  general,  332 

Labor  performed  for  contractor,  333 
Labor  performed  by  subcontractor,  335 
Materialmen  and  contractors  or  subcon- 
tractors distinguished,  337 
Materials  furnished  contractor,  333 
Materials  furnished  subcontractor,  335 
Performance  of  contract,  see  infra.  Per- 
formance of  Contract. 
Provisions  in  building  contracts  against 

liens,  334 
Request  of  owner,  332 
Stat utes,  336 

Statutory  provisions  for  liens  to  subcon- 
tractors, 333 
Statutory  provisions  with  regard  to  filing 

building  contracts,  334 
Subcontractors  (see  infra,  Subrogation): 
How  far  contract  of  principal  contractor 
binding  on  subcontractor   (see  infra. 
How   Far  Contract  of  Principal 


MECHANICS'  LIENS,  cont'd. 
Contractors,  cont'd. 
Subcontractors,  cont'd. 

Contractor    Binding   on  Subcon- 
tractor). 333,  335 
Notice  to  owner  of  intention  to  claim 
lien,  375 

Notice  to  owner  of  intention  to  claim  lien. 
See  infra,  NOTICE  TO  OWNER  OF  IN- 
TENTION to  Claim  Lien. 

Performance  of  contract,  see  infra,  Per- 
formance of  Contract. 

Recording  as  precluding  lien  by  subcon- 
tractors and  materialmen,  356 
Who  may  subject  property  to  lien,  332 
Written  assent  of  owner  to  subcontract, 

333 

Contract  under  which  lien  acquired  (see  infra. 

Contractors),  349 
Acknowledgment  of  contract,  353 
A  contract  essential  to  existence  of  lien, 

350 

Arbitration,  361 

Contract  inconsistent  with  existence  of  lien, 

361 

Express  stipulation  against  lien,  361 
In  general,  361 

Time  and  mode  of  payment  inconsistent 
with  lien,  362 
Contract  liens  distinguished,  350 
Contract  need  not  stipulate  for  lien,  350 
Contractor  regarded  as  agent  of  owner,  351 
Fraud, 361 

How  far  contract  of  principal  contractor 
binding  on  subcontractor,  see  infra.  How 
far    Contract    of    Principal  Con- 
tractor Binding  on  Subcontractor. 
Lien  not  created  by  contract,  349 
Performance  of  contract,  see  infra,  PER- 
FORMANCE of  Contract. 
Recording,  see  infra,  RECORDING. 
Scope  cannot  be  extended  by  contract,  350 
Statutes  giving  subcontractors  and  ma- 
terialmen a  direct  lien  held  constitu- 
tional, 351 

Statutes  giving  subcontractors  and  mate- 
rialmen a  direct  lien  held  unconstitu- 
tional, 351 
Stipulation  against  lien,  350,  361,  363 
View  that  lien  does  not  arise  out  of  own- 
er's contract,  351 
What  contract  will  support  lien,  352 
Acknowledgment  of  contract,  353 
Contract  must  be  valid,  352 
Description  of  land,  359 
Entire  contracts  comprehending  lienable 

and  nonlienable  items,  359 
Entirety  of  contract  as  affecting  priorities . 
time  of  filing,  etc.,  see  infra.  Entirety 
of  Contract   as  Affecting  Prior- 
ities, Time  of  Filing,  etc. 
Fraud  in  contract,  361 
Implied  contract,  352 
Necessity  for  writing,  352 
Place  of  making  contract,  359 
Plans  and  specifications,  352 
Statutes  requiring  writing,  352 
Statutory  and  constitutional  provisions 

in  regard  to  homesteads,  353 
Statutory  provisions  in  regard  to  sep- 
arate estate  of  married  women,  353 
Stipulation  to  submit  to  arbitration,  361 
Time  of  payment,  357 
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MECHANICS'  IilENS,  cont'd. 

Contract  under  which  lien  acquired,  cont'd. 
What  contract  will  support  lien,  cont'd. 
Time  of  performance,  357 
Whether  contract  must  be  for  definite 

amount  of  labor  or  material,  357 
Whether  contract  must  be  for  payment 

in  money,  358 
Whether  contract  must  be  recorded,  see 

infra,  RECORDING. 
Whether  contract  must  describe  land, 
359 

Whether  contract  must  specify  time  for 

performance  and  payment,  357 
Writing,  352 
Cooking,  342 
Corporations,  337 
In  general,  337 

In  whose  favor  and  for  what  lien  may  ex- 
ist, 339 
Promoters,  338 

Quasi-public  corporations,  296 
Who  may  subject  property  to  lien,  337 

Costs,  see  infra,  Amount  Secured  by  Lien. 

Court  house,  296 

Credit,  loan  of,  349 

Damages,  see  infra,  Indemnities  Against 

Liens. 
Date : 

Notice  to  ownerof  intention  to  claim  lien, 
382 

Time  of  doing  work  or  furnishing  ma- 
terial, 429,  430 
Death : 

Effect  of  death  of  party,  361 

Waiver  or  loss  of  lien,  504 
Definition,  268 
Demand  of  payment,  383 

Description    of  property,   see    infra,  FILING 

and  Recording  Statement  of  Claim. 
Destruction  of  building  : 

Waiverand  loss  of  lien,  506 
Destruction  of  building  before  completion,  see 

infra.  Performance  of  Contract. 
Discharge  and  satisfaction  of  lien  (see  infra. 
Prevention  of  Lien),  512 
By  bond  or  undertaking  for  payment  of  claim 
(see  infra,  Taking  Other  Security), 
513- 

Compliance  with  statute  essential,  514 
Discharge  of  liens  for  public  improve- 
ments, 514 
Enforcement  of  claim  after  filing  bond, 

How  contract  of  sureties  construed,  517 
In  general,  513 

Measure  of  sureties'  liability,  516 
Method  of  establishing  claim,  516 
Provision  as  to  discharge  by  bond  held 

consiitutional,  514 
Sureties  not  estopped  to  deny  validity 

of  lien,  517 
Surety  estopped  to  deny  validity  of  bond 

517 

When  bond  may  be  filed,  515 

Whomav  file  bond,  515 
Effect  of  discharge,  519 
In  general,  512,  517 

Necessity  of  establishment  of  claim,  517 
Payment  into  court,  517,  518 

Return  of  deposit,  518 
Penalty  for  failure  to  acknowledge  satis 

faction,  519 


MECHANICS'  LIENS,  cont'd. 
Discharge  and  satisfaction  of  lien,  cont'd. 

Statutory  provisions  as  to  discharge  to  be 

strictly  followed,  513 
Tender,  519 
Ditch,  291 
Dower : 

Priorities,  486 
Electric  light  wires  and  poles,  291,  31c 
Elevators,  308 
Engine,  292,  307 

Entirety  of  contract  as  affecting  priorities,  time 
of  riling,  etc.,  259 
Effect  of  death  of  party,  361 
Effectof  dissolution  of  contracting  firm, 361 
In  general,  359 
Intention  of  parties,  359 
Labor,  etc.,  for  one  general  purpose,  360 
Modification    of   contract    requiring  ad- 
ditional material  or  labor,  361 
Nature  of  work  and  times  of  performance 
360 

Question  for  jury,  361 
Time  of  payment,  360 
Equitable  estate  or  interest,  303 
Equity,  269 

Equity  of  redemption,  302 
Estate  or  interest  subject  to  lien,  297 

Greater  interest  acquired  after  right  to  lien 

has  accrued,  299 
Homestead  under  exemption  laws,  300 
Homestead  under  public  land  liens,  301 
In  general,  297 

Interests  of  others  not  affecled,  299 
Lesser  interest  taken  in  lieu  of  greater,  300 
Lien  attaches  to  greater  interest  subse- 
quently acquired,  299 
Lien  confined  to  interest  of  owner  of  build- 
ing or  improvement,  298 
Lien  extends  to  entire  interest  of  owner  of 

building  or  improvement,  298 
Ownerof  improvement  having  no  interest 

in  land,  298 
Pre-emption  right,  301 
Public  lands,  301 

Recovery  does  not  depend  upon  quantity 

of  interest,  298 
Separate  estates  of  married  women,  301 
Estates  which  will  support  lien  (see  infra.  Who 
M  ay  Subject  Property  to  Lien),  301 
Equitable  estate  or  inlerest,  303 
Equity  of  redemption,  302 
Estate  in  fee,  302 
Estate  less  than  a  fee,  302 
General  rule,  301 

Interest  of  one  of  several  cotenants,  304 
Interest  which  can  be  sold  under  execu- 
tion, 302 
Leasehold,  303 
Life  estate,  302 
Right  of  redemption,  302 
Estoppel,  3T3,  509 

Election  to  look  to  specific  fund  in  litiga- 
tion, 510 

Estoppel  against  contractors  inoperative 

against  subcontractors,  510 
Filing  lien  statements,  511 
In  general,  509 

Purchasers  of  notes  on  contractor's  repre- 
sentations, 510 
Representations  of  subcontractors  induc- 
ing payment  to  contractor,  510 
To  assert  lien,  509 
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MECHANICS'  LIENS,  cont'd. 
Evidence : 

Proof  of  filing  and  recording,  406 

Excavations,  309 
Executors  and  administrators,  330 
Exhibits,  410 
Extension  of  lien,  523 
Extension  of  time  of  payment,  496 
Extent  of  land  covered  by  lien,  281 

Claimant  need  not  carve  out  statutory 

amount,  283 
Effect  of  noncompletion  of  building  as 

designed,  284 
Land  necessary  for  convenient  use,  282 
Lien  confined  to  land  necessary  for  con- 
venient use,  282 
Limitation  of  area  of  land  not  applicable 
to  land  in  cities,  towns  and  villages,  283 
Lot  or  tract  of  land  upon  which  building 

or  improvement  situated,  282 
Meaning  of  the  term  lot,  282 
Statutes  limiting  area  of  land  subject  to 
lien,  283 

Surrounding    land    necessary   for  con- 
venient use,  281 
Whether   lien  may  be   claimed  on  less 
land  than  it  might  extend  to,  284 
Extra  work  and  materials,  450 

Abandonment  of  contract,  469 
Fee  simple,  302 
Fences,  309 

Filing  and  recording  statement  of  claim  (see 

infra,  Recording),  384. 
Address  of  lienholder,  433 
Affidavit  to  claim,  410 
Amendment  of  statement,  438 
Amount  of  claim,  410 

Amount  due  on  different  buildings  or 
items,  414 

Certainty,  411 

Claiming  excessive  amount,  411 

Construction  and  repairs,  415 

Disregarding  improper  items,  415 

Entire  contract  for  agreed  price,  414 

Exhibits,  415 

False  statement,  411 

Inclusion  of  items  for  which  no  lien 

exists,  411 
In  general,  410 

Itemized  account  unnecessary,  412 
Note  taken  for  amount  of  claim,  414 
Separating  amount  due  for  work  from 

amount  due  for  materials,  414 
Several  assigned  claims,  413 
Specifying  debt  and  credits,  413 
Statement  that  amount  is  due  or  to  be- 
come due,  412 
Statement  that  credits  and  offsets  have 

been  deducted,  412 
Value  or  price,  412 

Apportionment  of  liens,  441 

Bill  of  complaint,  410 

Caption  and  address,  431 

Certainty,  410 

Claimant   not  prejudiced  by  default  of 

officer,  406 
Claim  of  lien,  431 
Completeness,  410 
Compliance  with  state,  407 
Compliance  wilh  statute,  407 
Compliance  with  statute  necessary,  407 
Construction  as  a  whole,  409 
Contents,  407 
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ECHANICS'  LIENS,  cont'd. 

Filing  and  recording  statement  of  claim,  cont'd. 

Date  of  completion,  432 

Default  of  recording  officer,  406 

Deficiency,  407 

Description  of  property,  417 

Building  alone  described,  421 

Defects  not  misleading,  421 

Describ.ng  excessive  amount,  422 

Descriptions  held  insufficient,  420 

Descriptions  held  sufficient,  419 

Extrinsic  evidence,  421 

False  calls  and  surplusage,  421 

Interest  of  parties  to  be  considered,  421 

Name  of  owner,  422 

Name  of  owner  must  be  stated,  422 

Necessity,  417 

Reasonable  cenainty  is  sufficient,  420 

Sufficiency,  418 
Disregard  of  plain  requirements,  408 
Failure  of  officer  to  record  lien  406 
Failure  10  index  ptoperly,  406 
Filing  contract,  442 
Form  in  general,  410 
General  requisites,  407 
Including  several  claims  in  one  certificate, 

440 

Indexing  improperly,  406 
Maturity  of  demand,  431 
Miscellaneous  requirements,  431 
Name  of  claimant,  427 
Name  of  contractor  or  debtor,  425 

Conneciing  contractor  with  owner,  426 

Interest,  425 

Mistake  in  name,  426 
Name  of  owner : 

Averment  in  title  or  body  of  statement, 
423 

Averment  must  be  true,  423 
Averment  of  reputed  ownership,  423 
Community  properly,  424 
Corporate  name  of  owner,  425 
Defective  statements  sustained,  425 
Including  a  person  among  the  owners 

who  is  notan  owner  or  reputed  owner, 

423 

Necessity,  422 
Owner  at  time  of,  424 
Owner  of  improvements,  424 
Owner  of  interest  lo  be  charged,  424 
Owner  of  record,  424 
Owner  or  reputed  owner,  423 
Owner  unknown,  424 
Statutes  in  aid  of  defective  averments, 
425 

Sufficiency,  423 

When  name  of  owner  not  required,  422 

Who  is  owner  to  be  named,  424 
Nature  and  amount  of  work  or  materials,  415 

Addition,    alteration,    repair,    or  new 
erection,  416 

Entire  contract  for  gross  sum,  417 

In  general,  415 

Itemized  statement,  416 

Lien  limited  to  labor  or  materials  de- 
scribed, 416 

Sufficiency  of  statement,  415 
Necessity,  384 

As  against  owner  or  other  contracting 
party,  386 

As   against    purchasers    and  incum- 
brancers with  notice,  388 
Between  the  parties,  387 
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MECHANICS'  MENS,  cont'd. 

Filing  and  recording  statement  of  claim,  cont'd. 
Necessity,  cont'd. 

Excuse  for  not  filing  lien,  386 
Failure  to  file  contract,  387 
Failure  lo  file  contract  with  owner,  387 
Filing    only    necessary    between  pur- 
chasers and  incumbrancers,  387 
In  general,  384. 

Owner  in  failing  circumstances,  385 

Subcontractors,  388 

Texas  slatute,  386 
No  statement  required,  409 
Notice  to  owner,  432,  439 
Object  of  requirement,  388 
Officer  recording  lien  in  wrong  book,  406 
On  or  abo  jt,  431 
Place  of  filing  and  recording,  405 

In  what  book,  405 

In  what  office  and  county,  405 
Priorities,  478 

Proof  of  filing  and  recording,  406 
Removal  or  withdrawal  of  statement,  437 
Right  to  file  new  statement,  439 
Showing  how  much  has  been  performed 
432 

Signature,  433 

Statement  as  to  time  of  filing,  432 
Statement  of   matters   not  required  by 

statute,  409 
Statement  that  materials  were  furnished 

for  building,  432 
Statement  that  the  debt  is  owing,  432 
Strict  or  liberal  construction,  408 
Substantial  compliance  sufficient,  408 
Sufficiency  of  filing  and  recording,  405 
Surplusage,  409 
Terms  of  contract,  427 

Description  of  materials  or  work,  428 
Fixed  price  or  quantum  meruit,  428 
Implied  promise  need  not  be  stated,  428 
Incorrect  statement,  428 
Itemized  account  with  dales,  429 
Necessity  of  stating   terms   and  con- 
ditions, 427 
Subcontract,  not  original  contract,  in- 
tended, 428 
Sufficiency  of  statement,  428 
Time.  429 

Time  of  doing  work  or  furnishing  ma- 
terial, 429 
Time  of  payment  must  be  stated,  428 
Variance,  428 
Time  of  doing  work  or  furnishing  material, 
429 

Account  showing  first  and  last  days,  429 
Account  showing  items  and  dates  suffi- 
cient, 429 
Account  specifying  dates,  429 
Date  of  last  item,  429 
Entire  contracts,  430 
Failure  of  account  to  state  date,  430 
False  statement  as  to  time,  431 
Following  language  of  statute,  430 
Necessity  of  averment,  429 
Time  of  filing,  432 

Time  of  filing  and  recording,  see  infra. 

Time  of  Filing  and  Recording. 
Time  of  making  amendment,  439 
Verification,  433 

Affidavit  on  information  and  belief,  436 

Agent.  434 

Attorney,  434 


MECHANICS'  LIENS,  cont'd. 

Filing  and  recording  statement  of  claim,  cont'd. 
Verification,  cont'd. 
Form,  436 
Jurat.  437 
Manager,  434 
Necessity,  433 
Signature  to  affidavit,  437 
Sufficiency,  434 
Time  of  making,  435 
Who  may  administer  oath,  435 
Who  may  make,  434 
Waiver  by  pica  of  general  issue,  409 
Fires,  see  infra,  PERFORMANCE  of  CONTRACT. 
Fixtures,  291,  300,  308 
Flowers,  311 
Flumes,  310 
Foreclosure  of  mortgage  : 

Effect  of  foreclosuie  of  mortgage,  497 
Waiver  or  loss  of  lien,  504 
Foreign  corporations,  339 
Formal  requisites  of  lien,  372 
Burden  of  proof,  373 

Demand  of  payment,  see  infra.  Demand  of 
Payment. 

Furnishing  owner  with  periodic  accounts,  see 

infra,    FURNISHING    OWNER    WITH  PERI- 
ODIC Accounts. 
In  general,  372 

Notice  to  owner  of  intention  to  claim  lien, 
see  infra.  Notice  to  Owner  of  Inten- 
tion to  Claim  Lien. 
Stridor  liberal  construction  of  statute.  373 
Substantial  compliance,  373 
Who  may  otject  to  noncompliance,  374 
Foundation,  308 
Fraud,  361 

Stipulations  against  liens  for  fraudulent 
purposes,  365 
Furnaces,  308 

Furnishing  owner  with  periodic  accounts. 
384 

Garnishment : 

Priorities,  48b 
Gas  fixtures,  308 
Gas  plant,  306 

General  rule  for  construction  of  statutes : 
No  inflexible  rule  can  be  laid  down,  278 
Rule  of  liberal  construction,  277 
Safe  rule,  278 

Seeming  conflict  of  authority  explained, 
278 

Grading,  311 
Graveyard,  289 
Guardian  and  ward,  329 
Hedges,  311 
Homestead : 

Exemption  laws,  300 

Public  lands,  301 

Statutory  and  constitutional  provisions  in 
regard  to  homesteads,  353 
How  far  contract  of  principal  contractor  binding 
on  subcontractor,  362 
Agreement  to  pay   in    something  other 

than  money,  363 
In  general,  362 
Stipulations  against  liens,  363 

Constitutionality  of  statute  making  as- 
sent   of    subcontractor    essential  to 
validity  of  stipulation,  364 
Construction,  364 

Effect  on  subcontractor's  right  to  lien, 
363 
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MECHANICS'  LIENS,  cont'd. 
How  far  contract  of  principal  contractor  binding 

on  subcontractor,  cont'd. 

Sripulations  against  liens,  cont'd. 
Principle  of  construction,  364 
Recording,  see  infra,  Recording. 
Stipulation  for  fraudulent  purpose,  365 
Stipulation  need  not  be  in  writing,  364 
Time  of  making  without  reference  to 

subcontractor's  contract,  363 
Waiver  of  stipulations  by  owner,  365 

Stipulations  requiring  owner's  consent  to 
subletting,  363 

When  contract  of  principal  contractor  is 
void,  365 

Work  or  material  for  which  lien  claimed 
must  be  contemplated  by  principal  con- 
tract, 362 

Husband  and  wife,    see    infra,  Married 

Women. 
Ice  houses,  291 

Impairment  of  obligation  of  contracts,  271 
Improvement  for  which  lien  may  exist,  304 

Additions,  305 
Alterations,  305 
Aqueducts,  310 
Boilers,  307 

Breaking  prairie  land,  311 

Building  erected  for  unlawful  purpose,  311 

Cellars,  308 

Drain  pipe,  310 

Electric-light  wires  and  poles,  310 

Elevators,  308 

Engines,  307 

Excavations,  309 

Faciories,  306 

Fences,  309 

Fixtures,  306,  308 

Flowers,  311 

Flumes,  310 

Foundations,  308 

Furnaces,  308 

Gas  fixtures  and  fittings,  308 
Gas  plant,  306 
Grading,  311 
Illustrations,  304 
In  general,  304 
Laying  pipes,  309 
Lightning  rods,  310 
Machinery,  307 
Mills,  306 
Mines,  310 

Moving  or  raising  building,  306 
Pipes,  310 

Planting  hedges,  311 
Rebuilding,  305 
Repairs,  305 
Reservoirs,  309 
Scales,  311 
Schoolhouse,  311 
Seats,  309 
Sidewalks,  309 
Sodding,  311 
Stoves,  308 
Swing,  309 
Tanks,  309 
Theatre  fittings,  310 
Underground  pipes,  310 
Waterworks,  306 
Wells,  303 
Windmills,  310 
Improvements  (see  infra.  Buildings  or  Im- 
provements on  Several  Lots): 


MECHANICS'  LIENS,  cont'd. 
Improvements,  cont'd. 

Building  or  improvement  as  distinct  from 
land,  284 

Lien  extends  loentire  building  or  improve- 
ment, 280 
Incumbrances,  272 
Indemnity  against  liens,  489 
Discharge  of  sureties,  492 

Changes  in  building  plan,  493 
Effect  of  claim  against  contractor  Decern- 
ing barred,  493 
Failure  of  owner  to  comply  with  con- 
tract, 492 

Failure  of  owner  to  defend  suit  which 
contractor  has  undertaken  to  attend 
-  to,  493 
In  general,  489 

Intention  to  indemnify  must  appear,  489 
Measure  of  damages,  492 

Expenses  of  litigation,  492 

In  general,  492 

Interest,  492 
Eight  of  indemnitors  to  acquire  lien,  490 

Principals,  49c 

Sureties,  490 
Sureties  not  liable  to  subcontractors  and 

materialmen,  493 
Validity  of  indemnity  bond  or  undertaking, 
489 

Consideration,  489 

Effect  of  false  representations  of  con- 
tractor to  subcontractor  signing  bond, 

490 

Effect  of  validity  of  building  contract, 

490 

What  constitutes  breach,  491 
In  general,  491 

Judgment  establishing  lien  conclusive 

on  sureties,  492 
Voluntary  payments,  491 
Independent    contractors,    see    infra.  Con- 
tractors. 
Indexing  improperly,  406 
Infants,  329 
Insolvency  : 

Waiver  or  loss  of  lien,  505 
Insurance  policy,  294 

Interest  (see  infra.  Estate  or  Interest  Sub- 
ject to  Lien),  451 
From  what  date  computed,  451 
In  general,  451 

Liens  of  subcontractors,  materialmen,  and 
laborers,  452 
Interpretation  of  statutes,  277 
Introductorv  statement,  268 
In  whose  favor  and  for  what  lien  may  exist,  338 
Amount  of  claim  as  affecting  right  to  lien, 
340 

Carpenters,  339 
Corporations,  339 

Damages  for  breach  of  contract,  338 

Foreign  corporations,  339 

In  general,  338 

Labor,  see  infra.  Labor. 

Laborer,  339 

Labor  performed  for  or  materials  furnished 
to  contraclors,  subcontractors  or  ma- 
terialmen, 340 

Loan  of  money  or  credit,  349 

Masons,  339 

Material,  see  infra.  Material. 
Mechanic,  339 
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MECHANICS'  LIENS,  cont'd. 

In  whose  favor  and  for  what  lien  may  exist,  c on. 
Municipal  corporations,  339 
Nonresidents,  339 

Particular  statutory  designation  of  per- 
sons entitled  to  liens,  339 
Person,  339 

Persons   who  "  do,"    "  perform,"   "  be- 
stow," or  "  furnish  "  labor,  340 
Joint  tenants  and  tenants  in  common,  304, 
317 

Justice  of  the  lien,  268 
Labor,  339,  340 

Architects,  342 

Cooking  for  laborers,  342 

Distributing  materials,  341 

Hauling  materials,  341 

In  general,  340 

Labor  incidentally  connected  with  con- 
struction work,  341 
Labor  in  erection,  alteration,  etc.,  340 
Labor  in  preparing  materials,  341 
Persons   who  "  do,"  "  perform,"  "  be- 
stow," or  "  furnish  "  labor,  340 
Place  of  performance  of  labor,  340 
Placing  materials,  341 
Superintendence  of  construction,  342 
Laborers'  liens,  268 
Landlord  and  tenant,  304,  317 
Lands  (see  infra.  Extent  of  Land  Covered 
by  Lien): 

Building  or  improvement  as  distinct  from 
land,  284 

Building  or  improvement  must  be  on  land 

claimed,  280 
Land  without  buildings,  285 
Lien  attaches  to  land  as  well  as  buildings, 

279 

Leasehold,  303 
Lessees,  317 
Acquiescence  in  improvement  by  lessee, 
3i8 

Consent  of  lessor,  39 
Consent  to  specified  improvements,  319 
Costs  of  repairs  to  be  deducted  from  rent, 
318 

Failure  of  lessor  to  give  notice  of  non- 
liability, 320 

Improvements  by  lessee  with  consent  of 
lessor,  319 

"  Knowingly  permitting  "  lessee  to  make 

improvements,  320 
Leasehold  subject  to  mechanics' liens,  317 
Lessee  as  agent  of  lessor,  319 
Lessee  as  contractor  to  lessor,  320 
Lien  does  not  bind  reversion,  318 
Lien  upon  building  erected  by  tenant,  320 
Provisions  in  lease  for  improvements  by 
lessor,  319 

License,  321 

Life  estates,  302,  317 

Lightning  rods,  310 

Lime  kiln,  291 

Limitation  of  actions,  see  infra.  Time  FOR 

Enforcing  Lien. 
Loan  of  money,  349 
Loss,  see  infra.  Waiver  and  Loss. 
Lots  (see  infra.  Buildings  or  Improvements 
on  Several  Lots),  282 

Several  buildings  on  one  lot,  288 
Machinery,  2g2,  307 
Married  women,  325,  301,  353 

Agency  of  husband  not  implied  from 
marital  relation.  327 


MECHANICS'  LIENS,  cont'd. 
Married  women,  cont'd. 

Cases  in  whicli  agency  of  husband  will  not 
be  implied,  327 

Character  of  improvement  as  affecting 
lien,  326 

Community  property,  327 

Contracts  by  married  women  for  improve- 
ments, 325 

Express  or  implied  agency  of  husband,  328 
Husband  no  power  to  subject  wife's  land 

to  lien,  326 
Intention  10  charge  separate  estate.  326 
Lien  upon  improvemenl,  329 
Materials  sold  to  husband  on  his  personal 

credit,  327 
Notice  to  owner  of  intention  to  claim  lien, 

375 

Separate  property  of  married  women,  3or 
Subsequent  marriage,  326 
Supervision  of  improvements  by  wife,  328 
Wife's  knowledge  of  improvements,  327 
Material,  342" 

Book  charges  to  show  that  credit  was 

given,  346 
I  n  general,  342 

Materials  furnished  for  several  houses,  345 
Materials  furnished  on  personal  credit  of 

buyer,  345 
Materials   furnished  without   regard  to 

their  use,  343 
Materials  sold  and  delivered  out  of  state, 

343 

Misappropriation  to  building  not  contem- 
plated, 345 
Place  of  sale  or  delivery  of  materials,  343 
Presumption  as  to  who  credit  is  given,  346 
Proof  as  to  intended  use  of  materials,  344 
Proof  with  regard  to  credit,  346 
Retention  of  title  to  materials,  349 
Title : 

Retention  of  title  to  materials,  349 
Title  to  materials  furnished,  349 
Tools,  343 

What  the  ler:n  includes,  342,  343 

Whether  materials  must  be  actually  used,  346 
Actual  use  held  necessary,  346 
Actual  use  held  unnecessary,  347 
Burden  of  proof,  348 
Declarations  of  contractor,  348 
Misappropriation   to  building  not  con- 
templated, 345 
Necessity  of  actual  incorporation  of  ma- 
terials as  a  part  of  structure,  348 
Proof  of  use,  348 
Sufficiency  of  proof,  348 
Title  to  materials  furnished,  349 

Whether  use  in  particular  building  must 
be  contemplated,  344 
Materialmen  (see  infra,  Subrogation),  336 

Distinction  between  materialmen  and  con- 
tractors or  subcontractors,  337 

Interest,  452 

Manufactured  materials,  336 

No  lien  for  material  furnished  to  ma- 
terialmen, 336 

Recording  as  precluding  lien  by  subcon- 
tractors and  materialmen,  356 

Who  may  subject  property  to  lien,  336 
Materialmen's  liens,  268 
Materials  furnished,  292 
Mechanic,  339 
Mills,  306 

Mines,  310 
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MECHANICS'  LIENS,  cont'd. 
Mortgages : 

Failure  of  owner  to  post  notice  of  non 

responsibility  for  improvement,  316 
Effect  of  taking  mortgage,  497 
Lien  upon  improvements,  325 
Mechanic's  lien  in  the  nature  of  a  mor 

gage,  272 
Mortgagee  in  possession,  324 
Mortgage  to  secure  advancement  for  im- 
provement, 324 
Mortgagor's  power  to  subject  property  to 
lien.  324 
Municipal  corporations : 

In  whose  favor  and  for  what  lien  may 
exist,  339 
Name  of  claimant,  427 
Name  of  contractor  or  debtor,  425 
Name  of  owner,  see  in  fra.  Filing  and  Re- 
cording Statement  of  Claim. 
Nature,  269 

Natwe  of  improvement  for  which  lien  may 
exist,  see  infra,  IMPROVEMENT  FOR  WHICH 

Lien  May  Exist. 
Nature  of  lien,  272 

Additional  special  remedies  do  not  super- 
sede lien,  275 
Incumbrance,  272 
In  general.  272 

Lien  dependent  upon  rights  to  compensa- 
tion, 273 

Lien  does  not  supersede  other  remedies, 
273 

Lien  not  dependent  upon  personal  liability, 
273 

Mortgage,  272 

No  trust  created  as  to  amount  due  con- 
tractor, 275 
Personal  liability,  272 

Several  distinct  liens  cannot  be  acquired 
under  one  contract,  275 

Whether  remedies  may  be  pursued  con- 
currently, 275 
Necessity  for  compliance  with  statutory  require- 
ments, 275 

In  general,  275 

Lien  not  to  be  defeated  by  technicalities, 
276 

Nonresidents,  339 

Note,  see  infra,  Taking  Other  Security. 
Notice : 

Failure  of  owner  to  post  notice  of  nonre- 
sponsibility  for  improvement,  see  infra. 
Who  May  Subject  Property  to  Lien. 
Notice  by  owner : 

Time  of  enforcing  lien,  521 
Notice  of  lien : 

Erroneous  statement  and  notice  of  lien,  see 
infra.  Waiver  and  Loss  of  Lien. 
Notice  to  owner,  432 

Assignment  of  lien,  472 
Nolice  of  filing  statement  of  claim,  439 
Notice  of  intention  to  sue,  443 
Statement    by    principal    contractor  to 
owner,  442 

Notice  to  owner  of  intention  to  claim  lien,  374 
Contents  and  sufficiency  of  notice,  3S0 

Amendment  of  notice,  382 
Amount  due,  381 
Date,  3S2 

Description  of  property,  382 
From  whom  due,  381 
In  general,  380 

Nature  of  claim  or  for  what  due,  381 


MECHANICS'  LIENS,  cont'd. 
Notice  to  owner  of  intention  to  claim  lien,  cont'd. 
Contents  and  sufficiency  of  notice,  cont'd. 

Signature,  382 

To  whom  addressed,  381 

To  whom  due,  381 

When  amount  due,  381 

Writing,  380 
Effect  of  nolice,  383 
Necessity  of  notice,  374 

Actual  knowledge  not  a  substitute  for 
notice,  377 

By  contractor  with  husband,  375 

By  principal  contractor,  375 

By  subcontractors,  375 

Excuse  foi  failure  to  give  notice,  377 

In  general,  374 

Labor,  377 

Materials,  377 

Object  of  requiring  notice,  374 
Owner,  375 

Repeal  or  amendment  of  statute,  374 
Several  owners,  375 

Sworn  statement  by  principal  contractor, 

37" 

Who  is  owner,  375 
Service  of  notice,  382 

By  whom  made,  383 

Mode  of  service,  383 

Proof  of  service,  383 

Upon  whom  made,  382 
Time  of  giving  notice,  378 

After  completion  of  work  or  contract, 
378 

Analogous  authoiiiies,  379 

Before  filing  lien,  379 

Before  or  at  time  of  doing  work  or  fur- 
nishing materials,  379 

Before  payment  made  or  due  to  princi- 
pal contractor,  379 

In  general,  378 
Objects  of  lien,  268 
Oil  tank,  291 
Origin,  269 

Owner  (see  infra  Notice  to  Owner  of  In- 
tention to  Claim  Lien),  311,  375 

Partnership : 

Effect  of  change  in  personnel  of  partner- 
ship, 505 

Payment  (see  infra,  Time  of  Payment),  527 
Application  of  payments,  459 
Demand  of  payment,  383 
Discharge  and  satisfaction,  518 
Extension  of  time  of  payment,  496 
Hest>ictions  on  payments,  see  infra.  Amount 

Secured  by  Lien. 
Time  of  enforcing  lien,  520 
Whether  contract  must  be  for  payment  in 

money,  358 
Whether  contract  must  specify  time  for 
payment,  357 
Payment  into  court : 

Discharge  and  satisfaction  of  lien,  517 
Performance  of  contract,  366 
Approval  of  architect  and  artichect's  certifi- 
cate, 370 

Approved  as  condition  precedent  to  lien. 

370 

As  affecting  lien  of  subcontractor,  371 
Conclusiveness  of  certificate  as  between 

parties,  371 
Waiver  by  owner,  371 
Wrongful  refusal  of  architect  to  give 

certificate,  370 
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MECHANICS'  LIENS,  cont'd. 
Performance  of  contract,  cont'd. 
As  between  owner  and  principal  contractor, 

366 

Acceptance  and  taking  possession  by 

owner,  368 
Considerable  defect,  367 
Default  of  owner,  367 
Effect  of  waiver,  368 
Good  faith  of  claimant,  3 
Important  defects,  367 
Nonperformance  caused  by  default  of 

owner,  367 
Owner's  failure  to  make  payments,  368 
Question  of  fact,  367 
Refusal  of  owner  10  reduce  contract  to 

writing,  368 
Substantial  performance  sufficient,  366 
Waiver  by  owner  as  affecting  priority  of 

mortgagee's  claim,  369 
Waiver  by  owner  of  contractor's  default, 

368 

What  constitutes  substantial  perform- 
ance in  general,  367 

What  constitutes  waiver,  368 
As  between  owner  and  subcontractor,  369 

Abandonmsnt  after  instalment  becomes 
due  369 

Burden  of  proof  to  show  performance, 
37o 

Instalment  paid  contractor  before  notice, 
370 

Substantial  performance,  369 
Waiver  of  contractor's  default,  370 
Whal  constitutes  substantial  perform- 
ance, 369 

When  subcontractor's  lien  is  by  way  of 

subrogation,  369 
When  subcontractor's  lien  is  direct,  370 
Delay,  366 

Destruction  of  building  before  completion,  371 
As  affecting  lien  of  contractor,  371 
As  affecting  lien  of  subcontractor,  371 

In  general,  366 

Modification  of  contract  as  affecting  sub- 
contractors, 372 

Promise  by  owner  to  pay  for  work  done  or 
materials  furnished,  372 

Rescission  of  contract  as  affecting  rights 
of  conlractor,  372 

Rescission  of  contract  as  affecting  rights 
of  subcontractors,  372 
Performance  of  contract  when  subcontract- 
or's lien  is  by  way  of  subrogation,  369 
Personal  liability,  272 

Lien  not  dependent  upon  personal  lia- 
bility, 273 

No  personal  liability  created,  272 
Personal  property,  527 

Contract  with  owner  of  property,  527 

Enforcement  of  lien,  527 

How  lien  may  be  extinguished,  527 

In  general,  527 

Liens  on  personal  property,  527 
Payment,  527 

Performance  of  contract  by  mechanic,  527 
Possession  of  property,  527 
Surrender  of  possession  527 
Tender,  527 

What  is  essential  to  existence  of  lien,  527 

Who  is  entitled  to  lien  527 
Piers,  290 
Pipes,  309,  310 
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MECHANICS'  LIENS,  cont'd. 
Place  of  tiling  and  recording,  405 
Planting  hedges,  311 
Policy  of  insutance,  294 

Possession,  see  infra.  Who  May  SUBJECT 

Property  to  Lien. 

Pre-emption  light,  301 
Prevention  of  lien,  511 

Enforcement  of  bond,  512 
Giving  security  for  payment  of  claim,  512 
In  general,  51 1 
Who  may  give  bond,  512 
Priorities,  473 

Necessity  of  settling  amount  of  claim  and 

priority  before  sale,  525 
Priority  among  different  mechanics'  liens,  477 
Effect  of  intervening  mortgage,  478 
Postponement  of  original  contractor,  479 
Preference  of  laborers  over  material- 
men, 478 

Priority  according  to  time  when  lien  at- 
taches, 478 

Priority  in  order  of  filing  statements,  478 

Rule  of  equality,  477 
Priority  between  mechanics'  liens  and  other 
incumbrances,  479 

Advances  for  construction  of  building, 
485 

Assignment  of  amount  due  contractor, 
486 

Burden  of  proof,  488 
Conveyances,  487 

Different  rule  as  to  buildings  and  land, 
481,  488 

Effect  of  destruction  of  improvements, 
484 

Employee's  lien  on  property  of  em- 
ployer, 486 

Enforcement  of  prior  lien  of  mechanic, 
483 

Garnishment,  486 

General  rule  stated,  479 

Junior  creditors  cannot  force  claimant 

to  resort  to  any  particular  property, 

488 

Land    and   improvements  considered 

separately,  481,  488 
Mechanics'  liens  superior  as  to  building 

but  subordinate  as  to  land,  4S1,  488 
Particular    incumbrances  considered, 

484 

Purchase  money  incumbrance,  484 
Redemption  from  prior  incumbrances, 

489 
Rents,  485 

Replacing  or   reconstruction  of  build- 
ings, 482 
Right  of  dower,  486 

Sale  of  entire  properly  and  pro  rata  dis- 
tribution of  proceeds,  483 

Separate  sale  and  removal  of  buildings 
or  improvements,  483 

Statutory  requirements  must  be  com- 
plied with,  4S0 

Subsequent  purchaser,  487 

Trust  debt,  486 

Vendor's  lien,  484 

Waiver  and  loss  of  priorities,  489 

Wheie  the  attaching  of  mechanics'  liens 
is  aided  by  fraud  or  deception,  481 

Widow's  allowance,  486 
When  lien  attaches,  473 

Alterations  and  additions,  474 
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MECHANICS'  LIENS,  cont'd. 
Priorities,  cont'd. 

When  lien  attaches,  cont'd. 

Commenceent  of  building  or  improve- 
ment, 473 

Commencement  of  work  or  furnishing 

materials,  475 
In  general,  473 

Rule  as  to  work  under  separate  con- 
tract, 475 
Time  of  filing  notice  of  claim,  476 
Time  of  giving  notice  to  owner,  477 
Time  of  making  contract,  476 
What    constitutes    commencement  of 
building,  474 
Private  international  law : 

Time  of  filing  staiement  of  claim,  390 
Promoters,  338 
Property  subject  to  lien,  278 
Boats,  290 
Bridges,  291 

Building  or  improvement  as  distinct  from 
land,  284 

Building  or  improvement  must  be  on  land 
against  which  lien  claimed,  280 

Buildings  or  improvements  on  several  lots, 
see  infra.  Buildings  or  Improvements 
on  Several  Lots. 

Canals,  281 

Churches,  289 

Coke  oven,  291 

Ditch,  291 

Electric-light  company,  297 
Electric-light  wires  and  poles,  291 
Engine,  292 

Estate  or  interest  subject  to  lien,  see  infta. 
Estate  or  Interest  Subject  to  Lien. 

Extent  of  land  covered  by  lien,  see  infra. 
Extent  of  Land  Covered  by  Lien. 

Fixtures,  291 

General  rule,  278 

Graveyard,  289 

Ice  houses,  291 

Insurance  policy,  294 

Interest  subject  to  lien,  see  infra.  Estate  or 
Interest  Subject  to  Lien. 

Labor  must  have  been  performed  or  ma- 
terials furnished  for  building  or  im- 
provement, 279 

Lands  as  well  as  buildings,  279 

Land  without  buildings,  285 

Lien  extends  to  another  building  or  im- 
provement, 280 

Lime  kiln,  291 

Machinery,  292 

Materials  furnished,  292 

Oil  tank,  291 

Piers,  290 

Proceeds  of  sale  of  property,  294 
Property  of    quasi-public  corporations, 
296 

Public  property,  295 

Railroads,  289 

Receivers,  297 

Rule  stated,  278 

Sale  of  property,  294 

Several  buildings  on  one  lot,  288 

Ships,  290 

Stationary  engine  and  machinery,  292 
Subcontraciors,  293 
Vessels,  290 
Wharf-boat,  290. 

Wharves  300 


MECHANICS'  LIENS,  cont'd. 
Public  contractors : 

Lien  on  amount  due  public  contractors, 444 

Public  lands,  301 

Public  property,  295 

Purchase  money : 

Priority  of  lien  for  purchase  money,  484 

Quasi-public  corporations,  296 

Question  of  law  or  fact : 

Completion  of  building,  396 
Proof  of  filing  and  recording,  406 
Whether  all  items  are  furnished  under  a 
single  contract,  403 

Railroads,  289 

Raising  building,  306 

Rebuilding,  305 

Receivers,  297,  330 

Recording,  see  infra.  Entirety  of  Contract 
as  Affecting  Priorities,  Time  of  Fil- 
ing, etc.;  Filing  and  Recording  State- 
ment of  Claim. 

Recording  contract,  442 

Stipulations  against  liens,  365 
Descripiion  of  premises,  365 
Recitals  as  to  time  of  making  stipula- 
tions, 365 
Recording  essential,  365 
Statutory  requirement,  365 
Time  of  filing,  365 

Whole  contract  need  not  be  filed,  365 
Whether  contract  must  be  recorded,  354 
Contract   recorded    must   truly  recite 

terms  of  contraci,  356 
Materialmen,  354 

Persons  affected  by  failure  to  file,  354 
Plans  and  specifications  as  part  of  con- 
tract, 355 

Recording  as  condition  precedent  to 
lien,  354 

Recording  as  precluding  lien  by  subcon- 
tractors and  materialmen,  356 

Recording  plans  and  specifications  as 
part  of  contract,  356 

Sufficiency  of  memorandum,  355 

Time  and  place  of  recording,  355 

Vendee  with  notice,  354 

What  contracts  within  purview  of  stat- 
ute. 356 

Whai  work  or  malerial  within  purview 
of  statute,  356 
Redemption,  302,  526 
In  geneial,  526 
Who  may  redeem,  526 
Release,  494 

Formalities  required  in  written  release,  495 
In  general,  494 

In  whose  favor  release  operates,  494 
Release  of  portion  of  account.  495 
Release  of  portion  of  property  covered 

by  lien,  495 
Release  upon  condition,  494 
Remedies : 

Lien  does  not  supersede  other  remedies,  273 

Additional  special  remedies  do  not  super- 
sede lien,  275 

Claimant  not  deprived  of  personal  rem- 
edy against  his  debtor,  274 

Lisn  merely  a  cumulative  remedy,  273 

Mechanic's  lien  exclusive  of  other  liens. 
274 

Personal  judgment  may  be  obtained 
though  lien  not  esiablished  or  not  en. 

forceable,  374 
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MECHANICS'  IjIENS,  cont'd. 
Remedies,  cont'd. 

Lien  does  not  supersede  other  remedies,  cont'd. 
Rule  stated,  273 

Whether  remedies  may  be  pursued  con- 
currently, 275 

Rent : 

Priorities,  485 
Repairs,  305 
Rescission,  372 

As  affecting  rights  of  contractor,  372 

As  affecting  rights  of  subcontractors,  372 
Reservoirs,  309 
Residents,  339 
Sale  of  property,  294 
Sale  under  lien,  525 

Corporate  franchises,  525 

Effect  of  decree  without  sale,  525 

Interest  subject  to  sale,  525 

Necessity  of  settling  amount  of  claim  and 
priorities  before  sale,  525 

Part  of  premises,  525 

Redemption,  526 

Righis  and  liability  of  purchasers,  526 

What  may  be  sold,  525 

Who  may  redeem,  526 
Satisfaction  of  lien ,  see  infra,  Discharge  and 
Satisfaction  of  Lien;  Prevention  of  Lien. 
Scales,  311 
School  building,  295 
Schoolhouse,  311 
Scope  of  article,  268 
Seats,  309 

-  Securities,  see  infra,  Taking  Other  Se- 
curity. 

Separate  property    of  married   women,  see 
infra,  MARRIED  WOMEN. 

Service  of  process  : 

Notice  to  owner  of  intention  to  claim  lien,  see 
infra.  Notice  to  Owner  of  Intention 
to  Claim  Lien. 

Set-off,    recoupment,    and    counterclaim,  see 
infra.  Amount  Secured  by  Lien, 

Settlement  between  contractor  and  subcon- 
tractor, 443 

Several  buildings  on  one  lot,  288 

Ships,  290 

Sidewalks,  309 

Signature  : 
Affidavit,  437 

Notice  to  owner  of  intention  to  claim  lien, 
382 

Statement  of  claim,  433 
Sodding,  311 

Statement,  see  infra,  FILING  and  Recording 

Statement  of  Claim. 
Statement  by  principal  contractor  to  owner,  442 

Necessity,  442 

Waiver,  442 
Statement  of  claim  (see  infra,  Filing  and  Re- 
cording Statement  of  Claim): 

Condition  precedent,  440 

Time  of  making  amendment,  439 
Statute  of  limitations,  see  infra,  TlME  FOR 

Enforcing  Lien. 
Statutes : 

Construction  see  infra,  General  Rule  for 

Construction  of  Statutes. 
Necessity  for  compliance  with  statutory  re- 
quirements, 275 

In  general,  275 

Lien  not  to  be  defeated  by  technicalities, 
276 
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MECHANICS'  LIENS,  cont'd. 
Statutory  origin,  269 

Application  of  existing  statutes  to  new 

political  divisions  of  country,  272 
Constitutionality  of  statutes,  271 
Extent  to  which  statuies  creating  the  lien 

prevail,  271 
Person  claiming  lien  must  bring  himself 

within  statute,  270 
Purely  statutory  origin,  269 
Stipulations  against  liens  (see  infra.  How 
Far  Contract  of  Principal  Contractor 
Binding  on  Subcontractor),  363 
Stoves,  308 
Strangers,  312 
Street  railway,  290 

Streets  and  sidewalks,  see  infia.  Sidewalks. 
Subcontractors  (see  infra,  AMOUNT  SECURED 
by  Lien;  Contractors;  Estoppel;  In- 
demnity Against  Liens;  Subrogation; 
Waiver  and  Loss  of  Lien),  293 
Compelling  owner  to  retain  amounts  due 

contractor,  293 
Effect  of  waiver  by  contractor  on  subcon- 
tractor, 494 
Examples,  293,  294 
Interest,  452 
Nature  of  the  right,  294 
Necessity  of  filing  and  recording  statement 

of  claim,  388 
Settlement  between  contractor  and  sub- 
contractor, 443 
Time  of  filing  or  recording  statement  of 

claim,  391 
Transfer  or  assignment,  294 
Subrogation : 

Abandonmenl  of  contract,  467,  470 
After  expiration  of  time  for  filing  direct 

liens,  449 
Amount  secured  by  lien.  447 
Attorney's  fees,  453 
Costs,  455 

Decisions  judicially  construing  laws  as 
giving  on'y  liens  by  subrogalion  to  sub- 
coniractors,  materialmen,  and  laborers, 
446 

Extra  work  and  materials,  451 
Interest,  452 

Justifiable  abandonment  of  contract,  467 
Liens  by  subrogation,  447 
Promise  by  owner  to  pay  subcontractors, 
448 

Restrictions  on  payments  by  owner  to  con- 
tractor, 460,  461 
Advanced  payments,  461 
Assignee  for  benefit  of  creditors.  463 
Equiiable  assignments.  463 
Fraud  and  collusion,  461 
Garnisheeing  creditors  and  assignee  of 

contractors,  462 
Guaranties,  463 

Iowa  mechanic's  lien  statute,  465 
Obligaiions  assumed  by  owner  or  fixed 

upon  him  by  law,  462 
Orders  by  contractors  on  owners  payable 

generally,  463 
Payments  in  advance  of  time  fixed  by 

contract,  462 
Statutory  changes,  464 
Stipulations  in  contract  restricting  pay- 
ments, 464 
Subcontractors  in  the  second  degree,  448 
Substantial  performance,  470 
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31  KOI  IAN  ICS'  LIENS,  cotif  J. 

Superintendence  of  construction,  342 

Suretyship,  see  infra.  Discharge  and  Satis- 
faction of  Lien;  Indemnity  Against 
Liens. 

Swings,  309 

Taking  other  security,  496 

Acceptance  by  materialman  of  assignment 

of  contractor's  rights,  501 
Acceptance  of  draft  or  order  on  owner,  500 
Acceptance  of  promissory  note,  498 
Agreement  for  payment  out  of  particular 

funds,  500 
Contract  for  security  unperformed,  496 
Discharge   and    satisfaction   of  lien,  see 

infra.  Discharge  and  Satisfaction  of 

Lien. 
In  general,  496 
Note  of  owner,  498 

Agreement  to  accept  note,  499 

Effect  of  note  maturing,  498 

In  general,  498 

Matutityof  note  within  time  of  enforce- 
ment, 499 
Nonproduction  of  assigned  note,  499 
Note   of   owner  with  third  person  as 

surety,  500 
Note  of  stranger,  500 
Production  and  surrender  of  note,  499 
Surrender  of  note  after  negotiation,  499 
Suspension  of  right  of  action,  499 

Note  of  stranger,  500 

Presumption  of  waiver,  496 

Prevention  of  lien,  512 

Reservation  of  title  or  specific  lien,  500 

Taking  assignment  of  insurance  policy  on 
building,  500 

Taking  mortgage  on  other  property,  497 

Taking  mortgage  on  same  property,  497 
Tanks,  309 

Tenants  in  common,  see  infra.  Joint  Tenants 

and  Tenants  in  Common. 
Tender,  519,  527 
Theatre  fittings,  310 
Time  for  enforcing  lien,  519 

After  filing  liens,  522 

Afler  money  du  •,  523 

After  work  upon  or  material  furnished,  522 

Before  payment  due,  520 

Before  time  prescribed  by  statute,  519 

Extension  and  waiver,  523 

Extension  by  agreement,  523 

In  whose  favor  limitation  applies,  524 

Notice  by  owner  to  enforce,  521 

Payments  due  at  different  times,  520 

Waiver  by  failure  to  plead,  524 

When  action  barred,  520 

When  action  premature,  519 

When  credit  given  or  payment  by  note,  523 
Time  for  performance : 

Whether  contract  must  specify  time,  357 
Time  of  doing  work  or  furnishing  material, 

429 

Time  of  filing  or  recording,  389 

Accrual  of  indebtedness,  391 
Commencement  of  work  or  furnishing  ma- 
terial, 392 

Completion  of  contract,  work,  or  improvement, 

392 

Abandonment  of  work  before  comple- 
tion, 396 

Acceptance,  use,  and  occupation  deemed 
a  completion,  396 

12! 


MECHANICS'  LIENS,  cont'd. 
Time  of  filing  or  recording,  cont'd. 

Completion  of  contract,  work  or  improvement, 

cont'd. 
Actual  completion,  395 
Actual  completion  required,  395 
Additional  work  or  material  as  affecting 

completion,  398 
Additional  work  or  material  will  not  re- 
vive expired  claim,  399 
Architect,  395 

Certificate  of  completion,  395 

Cessation  from  labor  equivalent  to  com- 
pletion, 396 

Cessation  of  labor  or  furnishing  of  ma- 
terials, 394 

Completion  dates  from  last  work,  395 

Completion  of  building,  394 

Completion  of  building  not  essential, 
394 

Completion  of  contract  but  not  of  build- 
ing, 394 

Delay  in  completion  of  small  mailer,  398 
Estoppel  of  owner,  399 
Estoppel  of  owner  to  assert  prior  com- 
pletion, 399 
In  general,  392 

Laborers  working  by  the  month,  395 
Necessity  of  completion,  394 
New  agreement,  400 
Placing  fixtures  in  a  building,  399 
Question  of  law  and  fact,  396 
Repairing  defects  and  omissions,  399 
Transfer  of  title.  397 
Trivial  imperfection  as  affecting  com- 
pletion, 397 
What  constitutes  completion,  395 
Work  done  for  the  purpose  of  saving  lien, 
399 

Work  done  or  material  furnished  merely 
for  the  purpose  of  enlarging  the  time, 

399 

Entire  or  separate  contracts  and  running 
accounts,  401 
Continuous,  open  current  account,  402 
Death  of  partner,  404 
Distinct  items  of  improvements,  401 
Question  of  fact,  405 
Rul?  as  to  entire  contracts  and  running 

accounts,  401 
Rule  as  to  separate  contracts  and  in- 
terrupted accounts,  402 
Use  of  last  item  in  building,  402 
What  constitutes  entire  contract  or  run- 
ning account,  403 
Extension  of  lime  of  payment,  392 
In  general,  389 
Maturity  of  debt,  392 

Necessity  of  compliance  with  statute,  389 
Original  contractors,  391 
Payment  to  principal  contractor,  392 
Premature  filing.  390 

Purchasers  and  incumbrancers  in  good 

faith,  390 
Subcontractors,  391 

Tacking  expired  claim  to  unexpired  claim, 

404 

What  law  governs,  390 
Whole  statutory  period,  390 
Who  may  take  advantage  of  delay  in  filing 
lien,  404 

Time  of  giving  notice,  see  infra.  Notice  to 
Owner  of  Intention  to  Claim  Lien. 
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MECHANICS'  IjIENS,  cont'd. 
Time  of  payment,  360 

Time  and  mode  of  payment  inconsistent 

with  lien,  362 
Whether  contract  must  specify  time,  357 
California  statute,  358 
Extension  of  time,  358 
Illinois  statute,  357 
Title,  see  infra.  Estates  Which  Will  Sup- 
port Lien. 
Tools,  343 
Trespassers,  312 
Trusts  and  trustees,  329 
Cestui  que  trust's  power  to  subject  prop- 
erty, 330 

No  trust  created  as  to  amount  due  con- 
tractor, 275 
Priorities,  486 

Trustees'  power  to  subject  property  to 
lien,  329 

Undertaking,  see  infra,  Discharge  and  Sat- 
isfaction of  Lien. 

Variance  bstween  lien  statement  and  proof, 
407 

Vendor  and  purchaser : 
Power  of  vendee  to  subject  property  to  lien, 
321 

Contract  of  sale  requiring  improvements 

by  vendee,  322 
Improvements  with  privity  or  consent 

of  vendor,  323 
Lien  upon  improvements,  324 
Power  to  bind  interest  of  vendor,  321 
Power  to  bind  vendee's  own  interest,  321 
Statutory  requirement  as  to  posting  no- 
tice of  nonliability,  323 
Vendor's  power  to  subject  property,  324 
Vendor's  lien,  484 

Verification,  see  infra.  Filing  and  Record- 
ing Statement  of  Claim. 

Vessels,  290 

Waiver  and  loss,  493 

Acquisition  of  interest  in  property,  503 
Adjustment  of  account,  506 
Agreement  to  which  lienor  is  not  a  party, 
495 

Assignment  for  the  benefit  of  creditor,  505 

Assignment  by  contractor,  effect  on  sub- 
contractor, 502 

Assignment  of  claim,  502 

Assignment  of  contractor's  collateral 
security,  503 

Attachment,  501 

Bankruptcy,  505 

Burden  of  prcof,  494 

Change  in  personnel  of  partnership,  505 

Death  of  owner,  504 

Delay  in  enforcing  sale  to  satisfy  lien,  511 
Destruction  or  removal  of  building  or  im- 
provement, 506 
Effect  of  appeal  from  judgment  enforcing 
lien,  511 

Effect  of  incorporation  where  unincor- 
porated association  is  lienee,  511 

Effect  of  waiver  by  contractor  and  subcon- 
tractor, 494 

Erroneous  statement  in  notice  of  lien,  507 
Claiming  lien  on  property  not  subject, 
509  , 

Claiming  more  than  due,  507 
Demand  for  less  than  is  due,  509 
Inclusion  of  items  for  which  lien  cannot 

be  claimed,  508 
In  general,  507 


MECHANICS'  MEN'S,  t&Htd. 
Waiver  and  loss,  (Ont'd, 

Estoppel,  see  infra.  Estoppel. 

Extension  of  time  of  payment,  496 

Failure   to   comply  with  statutory  pro- 
visions, 507 

Foreclosure  of  mortgage,  504 

Forfeiture  of  lease,  503 

Fraudulent  disposition  of  material  by  sub- 
contractor, 511 

Giving  order  on  owner,  501 

Insolvency,  505 

Lien  may  be  waived,  493 

Materials  furnished  on  credit  of  contractor, 
501 

Noncompletion  of  building  or  work.  507 
Partnetship,  505 

Promise  of  owner  to  pay  materialman,  502 
Purchase  of  lien  by  owner,  503 
Recovery  on  personal  judgment,  501 
Release,  see  infra,  RELEASE. 
Sale  under  deed  of  trust,  504 
Statute  of  limitations,  524 
Submission  to  arbitration,  506 
Suing  out  at tachincnt,  501 
Surrender  of  lease,  503 
Surrender  or  forfeiture  of  vendee's  in- 
terest, 504 

Taking  other  security,  see  infra.  Taking 
Other  Security. 

Waiver  by  agent  of  claimant,  511 

Waiver  must  be  clear,  494 
Waterworks,  306 
Wells,  308 
Wharf-boat,  290 
Wharves,  290 

Who  may  subject  property  to  lien  (see  infra, 
Estates  Which  will  Support  Lien),  311 

Agents,  330 

Cestui  que  trust,  330 

Consent  of  owner,  314 
In  general,  312 

Knowledge  of  improvement,  314 

Need  not  be  express,  314 

Personal  liability  of  owner,  315 

Qualified  consent,  315 

Supervision  and  inspection  of  work,  315 
Constructive  notice,  3T3 
Contract  by  several  for  improvement  of 

land  owned  by  one,  312 
Contractors,  see  infra,  Contractors. 
Corporations,  see  infra.  Corporations. 
Estoppel,  313 

Executors  and  administtators,  330 
Failure  of  owner  to  post  notice  of  nonrespon- 
sibility  for  improvement,  316 
Burden  of  proving  knowledge  of  owner, 

317 

Burden  of  proving  posting  of  notice,  317 
In  general,  31C 
Lessor,  320 
Mortgages,  316 

Personal  liability  of  owner,  317 
Statutory    provisions    as    to  posting 

notice,  316 
Vendees,  323 
Guardians,  329 

Improvements    made    with    consent  of 

owner,  314 
Infants,  329 
In  general.  311 
Lessees,  see  infra,  Lessees. 
Lien  upon  building  erected,  314 
Materialmen,  336 
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MECHANICS'  LIENS,  cont'd. 

Who  may  subject  property  to  lien,  cont'd. 
Mortgagors,  324 
Owner,  311 

Owner's  knowledge  of  improvement,  314 
Owner  supervising  and   inspecting  im- 
provement, 315 
Personal  liability  of  owner,  315 
Persons  in  possession,  313 
Qualified  consent,  315 
Receivers,  330 
Strangers,  312 

Subsequent  acquisition  of  title,  313 
Trespassers,  312 
Trustees,  329 

Vendees,   see  infra.   Vendor  and  Pur- 
chaser. 

Vendars,  324 
Windmills,  310 
Writing  : 

Contract  under  which  lien  acquired,  352 
Necessity  of  notice  to  owner  of  intention  to 
claim  lien  : 
Lien  being  in  writing,  380 

MECHANISM,  528 

MEDICAL,  528 

MEDICAL  BOARDS  AND  SOCIETIES, 

528 

MEDICAL  BOOKS,  528 
MEDICAL  COLLEGE,  528 

MEDICAL  JURISPRUDENCE,  529 

Abortion,  538 
Alcoholism,  554 

Blood  stains,  541  r7~i1  (~\  H 

Chemical  tests,  541 

Color,  541 

In  general,  541 

Microscopic  tests,  542 

Spectroscopic  tests,  542 
Burden  of  proof : 

Infanticide,  539 
Cerebral  disease,  549 
Cruelty,  565 
Curtesy,  537 

Deaf  and  dumb  persons,  559 
Death,  572 

Causes  of  death,  572 

Signs  of  death,  572 
Delerium  tremens,  554 
Diabetes,  549 

Documentary  evidence,  see  infra,  EVIDENCE. 
Dotage,  557 
Doubtful  sex,  537 
Drunkenness,  554 
Evidence,  532 

Evidence  (see  infra,  Insanity;  Poisoning): 
Anatomical  evidence,  532 
Compensation  of  medical  experts,  52S 
Exhibition  of  bones,  572 
Infanticide,  539 
Medical  books,  532 
Medical  experts,  532 

Testimony  of  medical  experts  not  con- 
clusive, 532 
Experts,  see  infra,  Evidence. 
Feigned  diseases,  540 
Hallucinations,  567 
Homicide  (see  infra,  Insanity): 

Infanticide,  538 
Hysteria,  567 

126S 


MEDICAL  JURISPRUDENCE,  cont'd. 
Identity,  539 

Of  the  dead,  539 
Of  the  living,  539 
Impotency,  538 
Infanticide,  538 
Insanity,  545 

Alcoholism.  554 
Blows  on  the  head,  553 
Business  capacity  as  evincing  sanity,  562 
Business  capacity,  insanity  notwithstand- 
ing. 5(>3 

Business  capacity,  want  of  business  ca- 
pacity as  evincing  insanity,  564 
Business  capacity,  want  of  business  ca- 
pacity, sanity  notwithstanding,  563 
Business  losses,  547 
Cancer,  549 
Causes,  546 
Conduct,  562 

Contagiousness  of  insanity,  559 
Criminal  acts  and  incidents  accompanying 
commission  of  crime,  364 
Premeditation      notwithstanding  in- 
sanity, 564 
Sanity  evinced  by  motive,  564 
Sanity    notwithstanding    enormity  of 

crime,  565 
Want  of  motive,  564 
Cruelty,  565 

Cunning  of  madman,  565 
Definition,  545 
Degrees,  546 
Delerium  tremens,  554 
Delusions,  567 

Delusion  as  a  test  of  insanity,  567 
Delusion  as  to  wife's  infidelity,  569 
Excitement  as  a  test  of  mania,  568 
Insanity  notwithstanding  delusion,  56S 
Destructi veness,  565 
Different  kinds  of  insanity,  545 
Distinction  between  medical   and  legal 

views  of  insanity,  571 
Dotage,  557 
Dropsy,  549 
Drugs,  556 
Eccentricities,  566 
Epilepsy,  549 
Erysipelas,  551 
Excitability,  566 

Exciting  causes  acting  upon  predisposition 

to  insanity,  546 
Expert  testimony  as  to  effect  of  paralysis, 
551 

Eyes,  expression  of,  561 
Fits,  551 

Forgeifulness,  560 
Habits  of  life,  562 

Health  and  physical  condition  of  insane 

persons,  570 
Hemiplegia,  551 
Hereditary  insanity,  547 
Hydrocephalus,  551 
Hypochondria,  567 
Hysteria,  567 
Ignorance,  560 
Illiteracy,  560 

Insanity  inherited  from  sane  parents,  547 
Insanity    notwithstanding    business  ca- 
pacity, 563 
Insanity  of  collateral  relatives,  548 
Insanity  of  deaf  and  dumb  persons,  559 
Insanity  of  remote  ancestors,  54S 
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MEDICAL  JURISPRUDENCE,  cont'd. 
Insanity,  cont'd. 
Irritability,  566 
Kleptomania,  569 

Knowledge  of  insane  person  of  his  in- 
sanity, 566 
Language,  562 

Legal  status  of  insane  persons,  571 
Lucid  intervals,  556,  570 
Mania  a  poiu,  554 
Manifestations,  560 
Masturbation,  559 
Melancholia,  567 

Melancholia  and  despondency  following 

drunkenness,  556 
Meningitis,  551 
Monomania,  567 

General  symptoms,  568 

Manifestations  of  delusions  and  mono- 
mania, 568 
Nervousness,  548 
Old  age,  557 
Opiates,  554,  556 
Pain,  548 
Paralysis.  551 

Paralysis  not  attended  by  apoplexy,  551 
Particular  diseases  and  their  tendency  to 

produce  insanity,  548 
Personal  history,  560 
Perversion  of  natural  affections,  570 
Physical  infirmities  and  weaknesses,  and 

personal  injuries,  553 
Physical  organization,  560 
Physical  weakness,  553 
Physiognomy,  561 
Pneumonia,  552 
Prolapsus  uteri,  552 
Puerperal  insanity,  559 
Rape,  535 

Religious  views,  569 
Reverses,  547 
Self-castration,  559 
Self-control,  562 
Senile  dementia,  557 

Sexual  diseases,  infirmities,  and  perver- 
sions, 55S 
Sickness,  548 

Softening  of  the  brain,  552 
Somnabulism,  552 
Spiritualism,  570 
Suicide,  565 
Sunstroke,  552 
Supernat ural,  570 
Symptoms,  560 

Temporary  insanity  of  ancestors,  548 
Testamentary  capacity  evinced  by  ability 

to  manage  business,  563 
Tests,  560 

Time  when  insanity  develops,  571 

Uramia,  553 

Use  of  drugs,  554 

Want  of  memory,  560 

Want  of  reasoning  capacity,  560 

Weakness  of  mind,  561 
Kleptomania,  569 
Lucid  intervals,  556,  570 
Melancholia,  567 
Monomania,  567 
Motive,  564 

Murder   and  manslaughter,  see  infra,  IN- 
SANITY. 
Old  age,  557 
Paternity,  537 
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MEDICAL  JURISPRUDENCE,  cont'd. 
Photographs : 

Wounds,  573 
Poisoning,  542 

Chief  symptoms  caused  by  the  internal 

administration  of  irritant  poisons,  543 
Circumstantial  evidence,  545 
Constitutional  tolerance  for  drug  alleged 

to  have  been  administered,  544 
Definition,  542 

Necessity  to  discover  poison  by  chemical 

means,  544 
Requisite   qualifications  of  expeits  who 

examine  contents  of  stomach,  545 
Testimony  of  toxicologisl,  545 
Pregnancy,  535 
Delivery,  536 
Duration,  536 
Signs,  535 

Susceptibility  to  impregnation,  535 
Questions  for  jury,  545 
Rape,  533 

Age  of  woman,  534 

Bruises  and  marks  of  violence,  534 

Communication  of  disease,  534 

In  general,  533 

Insanity  of  woman,  535 

Seminal  stains,  533 

Sleeping  woman,  533 

Use  of  drugs,  534 
Scope  of  title,  532 
Senile  dementia,  557 
Sex : 

How  determined,  540 
Sexual  disability,  537 

Sexual  diseases,  infirmities  and  perversions, 

558 

Sexual  relations  (see  infra.  Rape),  533 
Spiritualism,  570 
Sterility,  537 
Suicide : 

Insanity,  565 
Superfoetation,  538 
Survi  /orship,  540 
Tenancy  by  curtesy,  537 
Testamentary  capacity,  see  infra,  INSANITY. 
Tvphoid  fever,  553 
Wounds,  572,  573 

MEDICINE,  573 

MEETING  (see  infra.  Meeting;  Municipal 
Corporations),  573. 

MEETING  HOUSE,  574 

MELANCHOLIA : 

Medical  jurisprudence,  567 

ME3L,  574 

MEMBER,  574 

MEMBERSHIP,  575 

MEMORANDUM,  575 

MEMORANDUM  CHECK,  576 

MEMORIAL  PAPER,  576 

MEMORY,  576 

MEN,  576 

MENACE,  576 

MENIAL,  577 

MEN  OP  A  COUNTY,  577 
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MENS  REA,  577 
MENSURATION,  577 

MENTAL.  ANGUISH,  AGONY  OR  SUF- 
FERING,  577 

MENTAL  CAPACITY,  577 

MENTAL  DEFECT,  577 

MENTAL  IMBECILITY,  577 

MENTION,  578 

MERCANTILE,  579 

MERCANTILE  AGENCY,  578 

MERCANTILE  AGENT,  579 

MERCANTILE  LAW,  579 

MERCANTILE  PARTNERSHIP,  579 

MERCHANDISE,  579 

Livestock  except  horses,  etc.,  582 

MERCHANT,  579 

Actual  transactions,  580 

Butcher,  581 

Farmer,  581 

Fire  insurance,  582 

Illustrations,  581 

MERCHANTABLE,  584 

MERCHANT  APPRAISER,  585 

MERCHANT  SEAMAN,  585 

MERCHANT'S  RISKS,  585 

3IERCURIAL,  585 

MERE,  585 

MERE  ACTION,  585 

MERELY,  585 

MERGED  RIGHTS,  586 

MERGER  (see  Mortgages),  587 
Cause  of  action,  599 
Contracts,  596 

Acceptance  as  collateral  security,  597 
Definition,  596 

Higher  security  of  third  person,  598 
Intention,  597 

Merger  in  bond  of  joint  contractor,  598 
Remedies  must  be  coextensive,  59S 
Scope  of  treatment,  596 
Simple  contract  in  contract  under  seal,  597 
Simple  contract  in  higher  securitv,  597 
Criminal  law  (see  infra,  Torts  in  Felonies), 
602 

Common-law  rule  abrogated,  604 
Conspiracy,  606 

Conviction     for    misdemeanor  though 

felony  shown,  606 
Definition,  602 

Misdemeanor  charged  and  felony  shown, 

605 

Misdemeanor  charged  as  felony,  604 

No  merger  if  offenses  are  of  same  grade, 

607 

Rape  and  incest,  606 

Separate  offenses  committed  at  same  time, 

607 

Statutes,  606 

Where  felony  charged  and  misdemeanor 
proved.  603 
Definition,  588 


MERGER,  cont'd. 
Equity,  590,  591 

One  estate  legal  and  the  other  equitable, 
504 
Estates,  588 
At  law,  588 

Conditions  under  which  merger  will 
operate,  589 

Equitable  doctrine  superseding  legal  doc- 
trine, 591 

Equity,  590 

Estates  for  years,  see  infra.  Estates  for 

Years. 
Estates  tail,  592 

Extinguishment    and    suspension  dis- 
tinguished, 590 
In  general,  588 

Joint  conveyance  by  owners  of  different 

interests,  595 
Life  estates,  see  infra.  Life  Estates. 
Merger  of  charges,  595 
Partial  merger,  589 

Surrender  and  merger  distinguished,  590 
Estates  for  years,  593 

In  estate  of  freehold  or  inheritance,  593 
Effect  of  intervening  estates,  595 
Estates  held  in  different  rights,  594 
In  general,  593 

Purchase  of  reversion  at  judicial  sale, 

593 

Where  one  estate  is  legal  and  the  other 

equitable,  594 
Estoppel,  600 

Exiinugishment  distinguished,  590 
Felonies,  see  infra.  Torts  and  Felonies. 
Incest  and  rape,  606 
Judgments,  599 

Cause  of  action  into  jugdment,  599 

Estoppel,  500 

No  one  shall  be  vexed  twice  for  the  same 
cause,  599 

Of  jugdment  by  union  of  ownership  and 

property  subject  thereto,  600 
Of  judgment  into  later  judgment,  600 
Public  interest  in  ending  litigation,  599 

Res  judicata,  600 
Landlord  and  tenant,  see  infra.  Estates  for 
Years. 

Lease,  see  infra.  Estates  for  Years. 
Life  estates,  592 

In  inheritance,  592 

Of  one  life  estate  in  another,  592 
Partial  merger,  589 
Rape  and  incest,  606 
Remainders,  see  infra,  Life  ESTATES. 
Res  judicata,  600 
Surrender  distinguished,  590 
Suspension  distinguished,  590 
Torts  and  felonies,  600 

Civil  remedy  suspended  until  prosecution, 
600 

In  England,  600 

In  the  United  States,  601 

MERITS,  607 

MERITS,  AFFIDAVIT  OF,  608 

MESH,  60S 

MESNE,  608 

MESNE  PROCESS,  608 

MESNE  PROFITS,  609 
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MESQUITE,  609 
MESSAGE,  609 
MESSENGER,  609 
MESS  PORK,  609 
MESSUAGE,  610. 
METALLIC,  610 
METALS,  528,  610 
METAPHYSICAL,  61 1 
METEOR,  611 
METER,  611 

METES  AND  BOUNDS,  61 1 
METHOD,  611 
METRIC  SYSTEM,  61 1 
MEXICAN,  611 
MEXICAN  GRANTS,  611 
MICHAELMAS  TERM,  611 
MICROBE  KILLER,  611 
MIDDLE,  611 
MIDDLEMAN,  612 
MIDSHIPMAN,  612 
MIGHT,  612 
MIGRATION,  6]  2 
MILE,  612 
MILEAGE,  613 
MILEAGE  BOOKS,  613 
MILITARY,  613 

MILITARY  ENTERPRISE,  614 
MILITARY  EXPEDITION,  614 

MILITARY  LAW,  615 

Acceptance  of  office,  634 
Aliens,  622 

Allowances,  see  infra.  Pay  and  Allowances 

of  Officers. 
Appointment  of  officers,  see  infra.  Officers. 
Army,  see  infra,  Regular  Army. 
Army  and  navy  regulations,  619 
Arrest : 

Arrest  and  detention  of  accused,  654 

Deseriion,  651 

Exemption  from  arrest",  661 
Articles  of  war  and  naval  articles,  619 
Brevet  rank,  635 
British  army  agents,  630 
Cadets  : 

Discharge  or  dismissal,  637 
Civil  status  and  relations  of  the  military,  661 

Capacity  to  hold  civil  office  or  employ- 
ment, 661 

Civil  liability  of  civilians,  664 

Civil  liability  of  persons  in  military  service 
to  each  other,  664 

Employment  of  military  to  assist  civil 
power,  666 

Exemption  from  arrest,  661 

False  imprisonment,  664 

In  general,  661 

Injuries  in  time  of  war,  664 

Liability  for  execution  of  orders,  see  infra. 
Liability  for  Execution  of  Orders. 
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MILITARY  liAAV,  cont'd. 
Civil  status  and  relations  of  the  military,  cont'd. 

Liability  for  taxation,  662 

Liability  of  military  officer  on  public  con- 
tracis,  666 

Liability  to  criminal  prosecution,  663 

Members  of  court-martial,  664 

Right  to  vote,  662 
Colored  person,  622 
Commission,  634 
Commissions,  military,  660 
Conscription,  626 

Constitutional  authority  of  courts-martial, 

645  . 

Constitutional  provisions,  619 
Contractors : 

Courts-martial  jurisdiction,  650 
Contracts : 

Liability  of  officer  on  public  contracts,  666 
Courts,  645 

Confirmation  or  disapproval  of  sentence,' 

658 

Courts-martial,  see  infra,  Courts-martial. 
Courts  of  inquiry,  660 
Military  commission,  660 
Courts-martial,  645 

Appointment  of  court  by  other  officers,  646 
Appointment  of  court  by  president,  646 
Arrest  of  accused,  654 
Attendance  of  witnesses,  654 
Character  of  members  of  court,  647 
Character  of  sentence,  656 
Compensation  of  witnesses,  655 
Composition  of  court,  647 
Constitutional  authority,  645 
Conviction  of  minor  offenses,  656 
Court  of  special  and  limited  jurisdiction 
645 

Definition,  645 

Detention  of  accused,  654 

Disobedience  of  orders,  652 

Evidence,  655 

Federal  courts-martial.  646 

Fifth  amendment  lo  the  constitution,  645 

Fifty-eighth  article  of  war,  653 

Findings,  655 

Inferior  courts-martial,  659 
Judge  advocate, -648 
Judge  advocate  general,  648 
Jurisdiction,  645,  648,  670 

A'rmy  contractors,  650 

As  to  offenses,  650 

As  to  persons,  649 

As  to  place,  648 

Civilians  subject  to  military  discipline, 

649 

Common-law  distinction  between  felo- 
nies and  misdemeanors,  650 

Consent  jurisdiction,  64S 

Courts  of  special  and  limited  jurisdic- 
tion, 645 

Desertion,  see  infra,  Desertion. 

Felonies,  650 

In  general,  648 

Misdemeanors,  650 

Mutiny,  652 

Persons  illegally  enlisted,  649 
Persons  in  military  service,  649 
Persons  under  confinement  in  military 

prisons,  649 
Sedition,  652 
Spying,  653 
State  militia,  649 
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MILITARY  LAW,  cont'd. 
Courts-martial,  cont'd. 

Liability  of  members  of  court-martial,  664 
Limitation  of  prosecutions,  658 
Militia,  669,  670 
Nature,  645 

Not  a  part  of  federal  judicial  system,  645 

Not  limited  to  time  of  war,  645 

Number  of  members  of  court,  647 

Pardon,  657 

Rank  of  members,  647 

Records,  659 

Retired  officers  members  of  court,  647 
Review  of  proceedings  and  sentence,  see  in- 
fra. Review  of  Proceedings  and  Sen- 
tence of  Courts-martial. 
Sentence,  655 

Several  kinds  of  courts-martial,  646 
Sixty-first  article  of  war,  653 
Sixty-second  article  of  war,  654 
State  courts-martial,  C46 
Witnesses,  654 
Criminal  law  : 

Liability  for  execution  of  orders,  666 
Liability  of  persons  in  military  service  to 
criminal  prosecution,  663 
Concurrent  jurisdiction  of  military  and 

civil  courts,  663 
In  general,  663 

Jurisdiction  of  local  courts  over  troops 
of  another  power,  663 
De  facto  officers : 

Pay  and  allowances,  641 
Definition,  618 
Desertion,  650 

Arrest  of  deserters,  651 
Authority  to  arrest  deserters,  651 
Definition,  650 

Effect  of  desertion  on  status  of  deserter, 
652 

Evidence,  651 

Inducing  another  to  desert,  652 
Infants,  624,  625 

Jurisdiction  of  courts-martial  exclusive, 
650 

Punishment,  651 

Who  may  be  guilty  of  desertion,  650 
Discharge  from  service,  628 
Discharge  or  dismissal,  see  infra,  Officers. 
Disobedience  of  orders,  652 
Draft,  626 
Drafted  men,  630 
Elections : 

Right  to  vote,  662 
Enlistment  in  army  and  navy,  621 

Aliens,  622 

Colored  persons,  622 

Discharge  of  person  illegally  enlisted,  626 
Enlistment  as  a  contract,  621 
Indians,  622 
In  general,  621 

Liability  of  recruiting  officer,  626 

Married  men,  626 

Minors,  see  infra,  INFANTS: 

Re-enlistment,  626 

Term  of  enlistment,  626 

What  constitutes  enlistment,  621 

Who  may  be  enlisted,  622 
Evidence : 

Courts-martial,  655 

Desertion,  651 
Exemptions  from  conscription  or  draft,  627 
Extra  duty  pay,  643 
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MILITARY  LAW,  cont'd. 
Felonies,  650 
Findings  : 

Courts-martial,  655 
Fuel,  644 

General  and  special  orders,  620 
Government,  632 

Navy  department,  633 

President  as  commander-in-chief,  632 

Secretary  of  navy,  633 

Secretary  of  war,  632 

War  department,  632 
Grade,  635 
Indians,  622 
Infants,  623 

Application  by  mother,  624 

Binding  effect  of  enlistment,  624 

Conclusiveness  of  recruit's  representations 
as  to  age,  625 

Desertion,  625 

Enlistment,  623 

Enlistment  in  marine  corps,  623 

Enlistment  in  naval  service,  623 

Enlistment  in  voluntary  service,  623 

Minor  illegally  enlisted  held  not  punish- 
able as  a  deserter,  624 

Power  of  Congress  to  enlist  minors,  623 

Trial  for  other  offenses,  625 
Inquiry,  courts  of,  660 
Judge  advocate,  648 
Judge  advocate  general,  648 
Jurisdiction,   see    infra.  Courts-martial; 

Military  Jurisdiction. 
Liability  for  execution  of  orders,  665 

Civil  liability,  665 

Criminal  liability,  666 
Liability  of  persons  in  military  service,  see 

infra.  Civil  Status  and  Relations  of  the 

Military. 
Limitation  of  actions,  658 
Marine  corps : 

When  detached  from  service,  630 
Martial  law  (see  infra.  Courts-martial),  i 

Military  and  martial  law  distinguished, 
618 
Mileage,  644 
Military  academies,  632 
Military  cadets,  637 
Military  courts,  645 

Courts-martial,  see  infra.  Courts-martial. 

Courts  of  inquiry,  660 

Military  commission,  660 
Military  establishment  of  the  United  States,  628 

Composition,  628 

Drafted  men,  630 

Government,  see  infra.  Government. 
Land  forces,  629 
Marine  corps,  630 
Militia.  631 

Naval  forces,  see  infra,  Naval  Forces. 

Officers,  see  infra.  Officers. 

Professors  and  cadets  of  military  and  naval 
academies,  632 

Regular  army,  see  infra,  Regular  Army. 

Volunteers,  630 
Military  government,  618 
Military  jurisdiction,  619 

Military  subordination  to  civil  power,  619 

Several  kinds  of  military  jurisdiction,  619 
Military  service,  621 

Conscription,  626 

Discharge  from  service,  62S 

Draft,  626 
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MILITARY  IjAW,  cont'd. 
Military  service,  cont'd. 
Enlistment  in  army  and  navy,  see  infra. 

Enlistment  in  Army  and  Navy. 
Exemptions  from  conscription,  627 
Obligation    to    render    military  service, 
621 

Power  to  raise  armies  vesledin  Congress, 
621 

Re-enlistm  ^nt,  626 
Substitutes,  628 
Term  of  enlistment.  626 
Militia  : 

Jurisdiction  of  courts-martial,  649 

Militia  when  called  into  service  of  the 

United  States,  631 
Misdemeanors,  650 
Mutiny,  652 
Naval  academies,  632 
Naval  cadets,  637 
Navy  department,  633 
Naval  forces,  631 
In  general,  631 
Marine  corps,  630,  632 
Oath  of  office,  634. 
Officers,  633 

Appointment,  633 

Acceptance,  634. 

Appointing  power,  633 

Appointments  not  retroactive,  634 

Brevet  rank,  635 

Commission,  634 

Form  of  commission,  634 

Grade,  635 

In  general,  633 

Irrevocability,  634 

Promotion,  635 

Rank,  635 

Reappointment,  634 

Reinstatement,  638 

Resignation,  635 

Whal  constitutes,  634 
Brevet  rank,  635 
Discharge  or  dismissal,  637 

Cadets,  637 

Former  power  of  dismissal  by  president, 

638 

Statutes,  637 
Grade,  635 

Pay  and  allowances,  see  infra,  Pay  and 

Allowances  of  Officers. 
Promotion,  635 
Rank,  635 
Reinstatement,  638 

Grade  of  reappointed  regimental  officer, 
639 

In  general,  638 

New  appointment  necessary,  63S 

Pav  and  allowance,  642 
Resignation,  635 
Retirement,  636,  64  7 

Detail  as  college  professors,  637 

In  general,  636 

Retired  officers  still  officers  of  United 
States,  637 

Service  or  longevity  pay,  642 

Status  of  retired  officer,  637 
Sale  or  mortgage  of  commissions,  633 
Pay  and  allowances  of  officers,  639 
Allowances  in  general,  C44 
Army  officers,  639 
Assignment  of  unearned  pay,  644 
De  facto  officers,  641 


MILITARY  LA  \V,  cont'd. 
Pay  and  allowances  of  officers,  cont'd. 
Extra-duty  pay,  643 

Extra-duty    pay    of    disbursing  officers, 

643 
Fuel,  644 

Molding  two  offices,  640 
In  general,  639 
Longevity  pay,  642 
Mileage,  644 
Naval  officers,  640 

Officer  absent  from  duty  or  on  waiting 

orders,  640 
Persons  discharged  from  service,  645 
Quarters,  644 
Rations,  644 
Reinstated  officers,  642 
Retired  officers,  641 
Service  pay,  642 

Set-off  in  favor  of  the  United  States,  640 

Stoppage  of  pay,  640 

Suspended  officers,  641 
President : 

Appointment  of  courts-martial,  646 
'  Appointment  of  officers,  633 

Confirmation  or  disapproval  of  sentence 
of  courts-martial,  657 

Discharge  or  dismissal,  637,  638 

President  as  commander-in-chief,  632 
Promotion  of  officers,  635 
Public  officers : 

Capacity  of  persons  in  military  service  to 
hold  civil  office  or  employment,  661 
Quartermaster's  department,  629 
Quarters,  644 
Rank,  635 
Rations,  644 
Records : 

Courts-martial,  659 
Regular  army,  629 

Departments,  629 

In  general,  629 

Pay  department,  630 

Quartermaster's  department,  629 

Supplies,  contracts  for,  629 
Reinstatement  (see  infra.  Officers): 

Pay  and  allowances,  642 
Resignation  of  officers,  635 
Retired  officers,  636. 

Courts-martial,  647 

Pay  and  allowances,  641 

Service  or  longevity  pay,  642 

Status  of  retired  officer,  637 
Retirement,  see  infra.  Officers. 
Review  of  proceedings  and  sentence,  656 

Bv  military  authorities,  656 

By  president,  657 

Civil  courts,  658 

Confirmation  of  sentence,  657 

Pardon,  657 
Sale  or  mortgage  of  commissions,  633 
Scope  of  article,  618 
Secretary  of  navy,  633 
Secretary  of  war  632 
Sedition,  652 
Sentence : 

Courts-martial,  655 

Character  of  sentence,  656 
Conviction  of  minor  offense,  656 
In  general,  655 

Review  of  proceedings  and  sentence, 

656 

Service  or  longevity  pay,  642 
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MILITARY  LAW,  cont'd. 
Source  and  elements  of  American  military  law, 

619 

Army  and  navy  regulations,  619 

Constitutional  provisions,  619 

General  and  special  orders,  620 

In  general,  619 

Statutory  provisions,  619 

Usages  and  customs  of  service  and  of 
war,  620 
Spying,  653 
Statutory  provisions,  619 

Articles  of  war  and  naval  articles,  619 

In  general,  619 
Substitute,  628 
Supplies : 

Claims  against  the  government  for,  630 
Contracts  for,  629 
Transportation  of,  630 
Taxation : 

Liability  of  persons  in  military  service  to 
taxation,  662 
Tenure  of  military  office,  637 
Usages  and  customs  of  service  and  of  war, 

620 

Volunteers,  630 
Vote,  right  to,  662 
War  department,  632 
Witnesses : 

Attendance  of  witnesses  at  courts-martial, 

654 

Compensation  of  witnesses,  655 

MILITARY  RESERVATION,  667 

MILITARY  STATION,  667 

MILITARY  TESTAMEMT,  667 

MILITIA  (see  Military  Law),  668 
Calling  out  militia,  673 
Courts-martial  (see  Courts-martial),  649 
Definition,  668 

Disbandment  and  power  of  state  to  repress 

unauthorized  military  organizations,  669 
Discipline,  669 

Courts-martial,  669 

Exclusive  jurisdiction,  670 

Excuses,  defenses,  671 

Fines,  670 
Exemption  from  military  duty,  671 
Liability  of  officers,  672 
Military  law : 

Mililia  when  called  into  service  of  the 
United  States,  631 
Militia  funds,  673 

Organtzaiion  and  control  by  federal  and 

state  governments,  668 
Privileges  of  members  of  militia,  672 

Right  of  state  to  demand  militia  service 
from  citizens,  668 

MILK,  674 

MILLET,  675 

MILLING,  675 

MILLS  (see  Mines  and  Mining  Claims),  674 
Municipal  aid,  1085 

MIND,  675 

MINER,  676 

MINERALS  (see  Mines  and  Mining  Claims), 
676 

Definition,  683 
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MINES  AND  MINING  CLAIMS,  677 

Abandonment,   see    infra,    FORFEITURE  AND 

Abandonment. 
Adverse  claims,  see  Protest  and  Adverse 

Claim. 
Adverse  possession,  773 
Advertisement : 

Forfeiture  and  abandonment,  739 
Agents  : 

Right  to  locate,  703 
Aliens,  702 
Amendments,  721 
Apex,  727 

Marking  location  on  ground,  714 
Boundaries,  see  infra.  Marking  LOCATION  ON 

Ground. 
"  Broad  veins,"  728 
Burden  of  Proof : 

Abandonment,  734 

Forfeiture  under  statute,  735 
Citizenship  (see   infra.  Who  may  Locate 

Mineral  Lands): 

Application  for  patent,  749 

Who  may  sue,  761 
Coal  lands,  699,  762 

Application  for,  762 

Ascertaining  character  of  land,  763 

Cancellation  of  entry,  764 

Making  entry,  763 

Preference  right,  763 

Reservalions  in  grants  to  states,  692 
Computation  of  time,  755 
Conveyances,  775 

Mines  and  mining  claims  transferable,  775 

Necessity  of  written  conveyance,  775 

Severance  of  mineral  and  surface  estates, 
772 
Corporations  : 

Right  10  locate,  702 
Course,  728 

Covenants ,  see  infra.  Leases 
Cross-veins,  731 
Customs,  773 
Damages  : 

Measure  of  damages  for  wrongful  working 

of  mine,  792 
Definition,  682 
Discovery,  705 

Location  and  mining  claims,  704 

Dip,  728 

Discovery  of  lode  or  vien,  705 

Canadian  rule,  707 

Definition  of  discovery,  705 

Discovery  of  minerals  elsewhere  in  claim, 

706 

Effect  of  discovery  on  time  lo  complele 

lode,  708 
Effect  of  loss  of  discovery,  706 
Importance  of  discovery,  707 
Necessity  and  elements  of  discovery,  705 
Placers,  708 

Spanish  and  Mexican  rule,  707 

Special  rules  and  principles  relating  to 
discovery,  706 

Stale  statutory  provisions  as  to  discovery 
and  discovery  work,  707 

What  constitutes  a  valid  discovery,  706 
District  rules  authorized  or  recognised  by  acts 

of  Congress,  see  infra.  History  of  Mining 

Law  in  United  States 
Dower,  725 
Easements,  726 

Mineral  estates,  772 
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MIXES  AND  MINING  CLAIMS,  cont'd. 
Ejectment,  760 
Eminent  domain,  768 

Estates,  sea  infra,  Rights  and  Liabilities 
as  to  Minerals  Incident  to  Different 
Estates;  Severance  of  Surface  and 
Mineral  Estates. 

Estate  secured  by  location,  722 
In  general,  722 
Possession,  722 

Right  of  possession  secured  by  location, 
722 

Subsurface  rights,  726 

Apex,  727 
"  Broad  zone,"  728 

Conventional  or  judicial  dip  and  strike, 

728 
Course,  728 
Cross-veins,  731 
Defective  locations,  729 
Dip,  728 

Effect  of  lack  of  inclination  of  vein  from 
surface  exposure,  731 

Extralateral  rights  as  to  spurs  and  off- 
shoots, 731 

In  general,  726 

Limitations  of  extialateral  rights,  730 
Location  across  vein,  729 
Location  lengthwise  of  vein,  729 
"  Mineralized  zone,"  728 
Necessity  that  end  lines  be  parallel,  729 
Presumption  as  to  subsurface  owner- 
ship, 732 

Rights  in  broad  vein  or  mineralized 
zone,  728 

Rights  under  defective  locations,  729 
Strike,  728 

Technical  mining  terms  defined,  727 
Vein  terminated  by  crossing  within  lo- 
cation, 730 
Where  previous  grant  is  encountered 
with  right  to  penetrate  nol  reserved, 
730 

Where  projected  end  lines  of  two  claims 

on  same  vein  intersect,  731 
Where  vein  crosses  both  end  and  side 

line,  730 

Where  vein  enters  and  departs  through 
same  side  line,  730 

Where  vein  unites  wilh  previously  lo- 
cated vein,  731 
Surface  rights,  722 

Dotver,  725 

Easements,  726 

Estate  of  inheritance,  725 

Estate  upon  condition,  726 

Execution.  725 

How  right  is  acquired,  723 

How  title  is  acquired.  723 

Independent  nature  of  rights  to  surface 
and  to  lode,  723 

In  general,  722 

Nature,  quality,  and  extent  of  right,  724 
No  acts  are  required  as  evidence  of  pos- 
session, 723 
Possessor's  right  to  perfect  location,  724 
Presumption  arising  from  possession, 
724 

Right  to  surface  giound  depends  upon 
existence  of  lode,  723 

Servitudes,  726 
Execution,  725 
Fedeial  question,  758 
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MINES  AND  MINING  CLAIMS,  ,u,iid. 
Fee  simple,  769 
Filing : 

Proceedings  in  land  office,  748 
Forfeiture  and  abandonment,  733 

Abandonment,  733 
Burden  of  proof,  734 
Definitions,  733 

Failure  to  perform  annual  labor,  734 

Burden  of  pioof,  735 
By  whom  labor  must  be  done,  738 
Character  of  work  required,  738 
Claims  held  in  common,  736 
Effect  of  application  for  patent  738 
Excuses  for  nonperformance,  738 
In  general,  734 
Place  of  performance,  736 
Purpose,  735 

Recording  proof  of  labor,  738 
Resumption  of  work,  738 
Strict  proof  of  forfeiture  required,  735 
Time  of  performance.  736 
Work  outside  of  claim,  736 
Work  within  claim,  736 
Forfeiture  to  co-owner  by  notice  or  adver- 
tisement, 739 
Leases,  785 

Where  mineral  estate  and  surface  estate 
are  severed,  775 
Government,  see  infra.  Right  of  Sovereign 

or  State  to  Mines. 
History  of  mining  law  in  United  States,  683 
Congressional  legislation  before  1866,  683 
Congressional  legislation  of  1866  and  sub- 
sequent acts,  684 
District  rules  and  state  legislation  before 
1866,  684 

District  rules  authorized  or  recognized  by  acts 
of  Congress,  685 

Evidence,  686 

Recognition  of  existing  rules  and  cus- 
toms, 686 
Requisites  of  valid  rules,  686 
Statutory  provisions,  685. 
Written  rule,  687 
Supplemental  state  legislation,  685 
Holidays,  755 
Improvements,  745 
Incorporeal  hereditaments : 

Mineral  estates,  772 
Indian  reservations,  690 
Infants : 

Right  to  locate,  703 
Joi>it  tenants  and  tenants  in  common,  see  in- 
fra. Tenants  in  Common. 
Jurisdiction  : 

Proceedings  in  court,  758 
Landlord  and  tenant,  see  infra,  Leases. 
Land  office,  see  infra.  Proceedings  in  Land 

Office. 
Leases,  776 

Abandonment,  7S5 
Assignment,  786 
Construction,  778 

Covenant  for  diligent  prosecution  of  work, 
779 

Covenant  peculiar  to  mining  leases,  779 
Covenant  to  deliver  up  in  good  order, 
782 

Covenant  to  pay  royalty,  782 
Covenant  to  work  in  proper  and  safe  man- 
ner, 7S2 
Definition,  776 
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MINES  AND  MINING  CLAIMS,  confd. 
Leases,  cont'd. 

Failure  to  find  gas  or  oil  in  paying  quan- 
tities, 781 

History,  777 

Implied  covenant.  780 

Minimum  royalty  or  dead  rent,  783 

No  implied   covenant  or  warranty  that 
premises  contain  mineral,  784 

Right  of  lessee  to  open  new  mines,  778 

Right  of  lessee  to  work  open  mines,  777 

Right  to  broken  mineral,  786 

Righl  to  oil  or  gas  coming  to  surface  as 
result  of  mining  operations,  778 

Termination,  785 

Wells,  780 

Ledges,  see  infra,  Lodes,  Veins,  Ledges,  etc. 
Licenses : 

Mineral  estaies,  772 
Liens,  790 

In  general,  790 

Whit  interest  is  subject  to  lien,  791 
Life  te.nants : 

Liability  for  waste,  769 
What  constitutes  waste,  770 
Location  (see  infra,  Estate  Secured  by  Loca- 
tion; Several  Kinds  of  Claims  and 
Extent  Thereof;  Who  May  Locate 
Mineral  Lands): 
Essentials  of  valid  location,  703 

Discovery  of  lode  or  vein,  see  infra,  Dis- 
covery of  Lode  or  Vein. 
General  slatement,  703 
Location  and  mining  claim  defined,  see 
infra.  Location  and  Mining  Claim 
Defined 

Marking  location  on  ground,  see  infra. 

Marking  Location  on  Ground. 
Posting  notice,  see  infra.  Posting  Notice. 
Recording   notice,  location  certificate,  or 
claim,  see  infra.  Recording  Notice, 
Location  Certificate,  or  Claim, 
Relocation,  see  infra.  Relocation. 
Survey,  743 
Locations  on  public  lands,  68  7 

Necessity  that  lands  be  unappropriated  and 
unoccupied,  68S 
Coal  lands,  692 
Forest  and  park  reserves,  690 
Indian  reservations,  690 
In  general,  688 
Mexican  grants,  692 
Military  reservations,  690 
Naked  possession  and  occupancy,  688 
Petroleum  lands,  693 
Possession  for  location,  689 
Railroad  grants,  690 
Reservations  in  grants  to  states,  692 
Right  of  way,  691 
Subsidy  lands,  690 
Townsite  reservations,  691 
Public  mineral  lands  in  general,  687 
Lodes,  veins,  ledges,  etc.,  693 
Definitions,  693 

Discovery  of  lode  or  vein,  see  infra,  Dis- 
covery of  Lode  or  Vein. 

Effect  of  claiming  more  than  prescribed 
amount  of  land,  695 

Length  and  width  of  claim,  694 
Marking  location  on  ground,  712 

Canada,  712 

Compliance  with  federal  statute  generally 
question  of  fact,  713 


MINES  AND  MINING  CLAIMS,  cont'd. 
Marking  location  on  ground,  cont'd. 
Correcting  insufficient  marking,  715 
Excessive  boundaries,  716 
Federal  statute  mandatory,  713 
Inclusion  of  apex  of  vein,  714 
Maintaining  boundaries,  716 
Origin,  712 

Requirements  of  federal  statute,  712 

Special  statutory  requirements,  715 

Staking  in  California,  712 

Statute  applicable  to  placer  claims,  714 

Sufficiency  of  marking,  715 

Time  for  marking,  714 

When  boundaries  may  be  changed,  715 
Master  and  servant : 

Assumption  of  risks,  112 

Duty  to  make  mine  reasonably  safe  place 
for  work,  58 

Preventing  fall  of  rock  earth,  58 

Ventilation  and  prevention  of  accumula- 
tion of  gases.  58 
Measure  of  damages  for  wrongful  working 

of  mine,  792 
Mexican  grants,  692 

Spanish  land  grants,  692 
Mexican  land,  768 
Military  reservations,  690 
Millsite  claims  : 

Adverse  claim,  757 
Millsites,  700 

Location  authorized,  700 

Marking  boundaries,  700 

Mode  of  location,  700 
"  Mineralized  zone,"  728 
Minerals  (see  infra,  Rights  and  Liabilities 
as  to  Minerals  Incident  to  Different 
Estates)  : 

Definition,  683 
Mining  leases,  see  infra,  Leases. 
Mortgagee  in  possession,  771 
Newspaper,  750 

Notice  (see  infra,  Posting  Notice;  Record- 
ing Notice,  Location,  Certificate,  or 
Claim): 
Forfeiture,  739 

Posting  notce  and  diagram,  747 
Publication  of  notice  of  application,  see  in- 
fra. Proceedings  in  Land  Office. 
Occupancy,  see  infra,  Locations  on  Public 
Lands. 

Park  and  forest  reserves,  690 
Patent  (see  infra.  Proceedings  to  Obtain 
Patent),  764 

Collateral  attack,  764 

Conclusiveness,  764 

Direct  attack,  766 

Effect,  764 

Operation,  764 

Patentee  declared  trustee,  766 
Patent  valid  on  its  face,  764 
Patent  void  on  its  face,  765 
Relation  to  time  of  entry,  764 
Relation  to  time  of  location,  764 
Placer  claims,  697 
Ad  verse  claim,  757 

Application  for  placer  containing  lode,  749 
Building  stone  and  limestone,  69S 
Discovery,  708 
Gold,  697 

Lode  and  placer  in  same  ground,  699 
Marking  location  on  ground,  714 
Kinds  of  placer  claims,  697 
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MINKS  AND  MINING  CLAIMS,  cont'd. 
Placer  claims,  cont'd. 

Other  forms  of  valuable  deposits,  698 

Petroleum,  natural  gas,  and  other  hydro- 
carbons, 698 

Placers,  697 

Size  of  claims,  699 

Survey,  744 

What  are  placers,  697 
Plats  (see  infra,  Survey): 

Adverse  claim,  756 
Possession  (see  infra,  Estate  Secured  by 

Location;  Locations  on  Public  Lands), 

773 

Possessory  title,  762 
Posting  notice,  709 

Customary  and  safe  to  give  notice,  712 

General  statement,  709 

Liberally  construed,  710 

No  notice  required  by  United  States  stat- 
ute, 711 

Notice  and  record  identical,  709 
Notice  required  by  miners'  rules,  710 
Notice  required  by  state  statutes,  711 
Object  and  certainty  of  notice,  711 
Permanent  notice  or  location  of  certificate, 
7" 

Preliminary  notice,  711 
Questions  of  law  and  fact,  710 
Some  notice  indispensable   from  begin- 
ning, 709 
Spanish  rule,  710 

Summary  and  general  rules  as  to  notice, 
7ii 

Prescriptions,  773 
Proceedings  in  court,  758 

Action  to  quiel  title,  760 
Citizenship,  761 

Commencement  and  prosecution  of  action, 
759 

Diligence  in  prosecution,  758 
Effect  of  judgment  as  to  parties,  762 
Effect  of  judgment  in  land  office,  762 
Ejectment,  760 
Federal  question,  758 
Form  of  action,  760 
Issues  triable  by  jury,  759 
Judgment,  762 
Jurisdiction,  758 
Time,  759 

Title  to  support  recovery,  761 
When  action  deemed  commenced,  759 
Who  may  sue,  761 
Proceedings  in  land  office,  746 
Abstract  of  title,  752 
Assessment  work  after  receipt,  753 
Canceling  receiver's  receipt,  753 
Filing  necessary  papers,  748 
Final  entry,  752 
Group  applications,  747 
Intermediate  transfers,  752 
List  and  substance  of  papers  to  be  filed,  748 

Application  for  both  placer  and  lode,  749 

Application  for  patent,  748 

Application  for  placer  containng  lode, 
749 

Citizenship,  749 

Effect  of  application,  750 

In  general,  748 
Nature  and  effect  in  general,  746 
Necessity  of  notice  and  diagram,  747 
Posting  notice  and  diagram,  747 
Proof  of  posting  notice,  748 


MINUS  AND  MINING  GDAIBfS,  contd. 
Proceedings  in  land  office,  cont'd. 
Protest  and  adverse  claim,  753 

Agricultural  claims,  757 
Character  of  the  land,  756 
Computaiion  of  time,  755 
Conflict  between  mining  claim  and  pre- 
vious grant,  758 
Co-owners,  75S 

Effect  of  failure  to  adverse  claim,  756 
Holiday,  755 
Lode,  757 

Millsite  claims,  757 
Necessity  of  adversing,  757 
Office  hours,  755 

Only  surface  ground  affected,  756 
Placer  claims,  757 
Plat,  756 

Requisites,  nature,  and  effect  of  adverse 
claim,  755 

Sufficiency  of  adverse  claim,  756 

Time  to  adverse,  754 

Tovvnsite  claims,  757 

Tunnel  claims,  757 

Verification,  755 

Who  may  adverse,  754 

Who  may  protest,  753 
Publication  of  notice  of  application,  750 

Medium  of  payment,  750 

Newspaper,  750 

Period  of  publication,  751 

Statulory  provisions,  750 
Receiver's  receipt,  753 
Right  of  appeal,  746 
Proceedings  to  obtain  patent,  742 
Application  for  coal  lands,  762 
Coal  lands,  762 
Possessory  title,  762 

Proceedings  in  court,  see  infra.  Proceed- 
ings in  Court. 

Proceedings  in  land  office,  see  infra,  Pro- 
ceedings in  Land  Office. 

Survey,  see  infra.  Survey. 
Protest  and  adverse  claim,  see  infra,  Protest 

and  Adverse  Claim. 
Publication  of  notice  of  application ,  see  infra, 

Proceedings  in  Land  Office. 
Public  lands,  see  Locations  on  Public  Lands. 
Quarry  distinguished  from  mine,  683 
Quieting  title,  760 
Railroad  grants  and  reservations,  690 

Right  of  way.  6gr 

Subsidy  lands,  690 
Recording  notice,  location  certificate, or  claim,;  16 

Amendment,  721 

Contents  of  record,  720 

District  rules  and  customs,  718 

Federal  statute  requires  no  record,  716 

General  rule  as  10  nature  of  compliance  re- 
quired, 718 

In  general,  716 

Local  statutory  location  certificate  or  de- 
claratory statement,  720 

Necessity  that  record  refer  to  natural  ob- 
jects or  permanent  monuments,  719 

Place  of  record,  717 

Records  authorized,  717 

Time  in  which  to  record,  717 

Verification,  721 
Relocation,  740 

Abandonment  or  forfeiture,  740 

By  whom  relocation  may  be  made,  741 

Definition,  740 
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MINES  AND  MINING  CLAIMS,  cont'd. 
Relocation,  cont'd. 

From  what  time  relocation  dates,  741 
Interest  acquired  by  relocation,  742 
Mode  of  making  relocation,  740 
Prerequisites  to  valid  location,  740 
Prior  valid  location,  740 
Bight  of  sovereign  or  state  to  mines,  766 
In  England,  766 

Copyhold  and  customary  lands,  767 
In  general,  766 

Public  reserves,  other  public  lands,  and 

river  beds,  767 
Right  of  entry,  766 
In  Mexico,  768 
In  United  States,  767 
In  general,  767 
Lands  ceded  by  Mexico,  768 
Reservation  of  mineral  lands  by  govern- 
ment, 768 

Eights  and  liabilities  as  to  minerals  incident  to 
different  estates,  768 

Construction  of  deeds,  769 

In  general,  768 

Mortgagee  in  possession,  771 

Remaindermen,  see  infra.  Like  Tenants. 

Severance  of  surface  and  mineral  estates,  see 
infra,  Severance  of  Surface  and  Min- 
eral Estates. 

Tenant  for  life,  see  infra,  Life  Tenant. 

Tenant  in  fee,  769 

When  surface  and  mineral  estates  severed, 
see  infra.  Severance  of  Surface  and 
Mineral  Estates. 
Royalties,  see  infra.  Leases. 
Rules,  see  infra.  History  of  Mining  Law  in 

United  States. 
Servitudes,  726 

Several  kinds  of  claims  and  extent  thereof,  693 

Coal  lands,  see  infra,  Coal  Lands. 
In  general,  693 

Lodes,  veins,  ledges,  etc.,  see  infra,  Lodes, 

Veins,  Ledges,  etc. 
Millsites,  see  infra,  Millsites. 
Placer  claims,  see  in  fra,  Placer  Claims. 
Tunnel  claims,  see  infra.  Tunnel  Claims. 
Water  rights,  see  infra.  Water  Rights. 
Severance  of  surface  and  mineral  estates,  771 
Abandonment  or  forfeiture,  775 
Adverse  possession,  773 
By  conveyance,  772 
Custom,  773 

Determination  of  miner's  estate,  775 
Duties  and  liabilities  as  to  drainage  and 

.  flooding,  775 
How  severance  accomplished,  772 
Hor  severance  terminated,  775 
In  general,  771 

Mineral  estates  not  license,  easement,  or 

other  incorporeal  hereditament,  772 
One  mine  beneaih  another,  774 
Prescription,  773 

Relative  status  of  owner  of  surface  and 

owner  of  mine,  774 
Right  of  mine  owner,  774 
Right  of  mine  owner  to  use  mine,  774 
Right  of  mine  owner  to  use  surface,  774 
Right  of  surface  owner  to  subjacent  sup- 
port, 774 

State,  see  infra,  Right  of  Sovereign  or 

State  to  Mines. 
Statutes,  see  infra,  History  of  Mining  Law 

in  United  States. 


MINES  AND  MINING  CLAIMS,  cont'd. 
Statutory  regulations,  789 
Strike,  728 

Subsurface  rights,  see  infra,  Estate  SECURED 

by  Location: 
Sundays,  755 

Surface  rights,  see  infra,  Estate  Secured 

by  Location. 
Survey,  742 

Appeals,  742 

Application,  742 

Certifying  plat  with  work,  746 

Conformity  to  lines  of  location,  743 

Deposit  to  cover  expenses,  742 

Em  j  loyment  of  surveyor,  743 

Hearing,  742 

Improvements,  745 

Jurisdiction,  742 

Placer  claims,  744 

Return  of  surveyor,  744 

Rules  as  to  survey,  743 

Tying  location  to  public  survey,  744 
Tenant  for  life,  see  infra,  Life  Tenant. 
Tenants  in  common,  787 

Accounting,  788 

General  principles,  787 

Majority,  787 

Minority,  787 

Partition,  788 
Time,  computation  of,  755 
Title  (see  infra,  Estate  Secured  by  Loca- 
tion) : 

Possessory  title,  762 
Townsite  claims : 

Adverse  claim,  757 
Townsite  reservations,  691 
Tunnel  claims,  696 

Adverse  claims,  757 

Authority  to  locate,  696 

Manner  of  locating  claim  to  veins  in  tun- 
nel, 696 

Manner  of  locating  tunnel,  696 
Nature  and  extent  of  tunnel  rights,  696 
Reasonable  diligence,  697 
Terms  defined,  ( 97 

Face  of  tunnel  defined,  697 
Line  of  tunnel  defined,  697 
Usages  and  customs,  773 
Veins,  see  infra,  Lodes,  Veins,  Ledges,  etc. 
Waste,  769,  770 
Water  rights,  699 

Diversion  of  water  by  mining  operations, 
700 

Statutory  recognition  of  water  rights  for 
mining  purposes,  700 
Who  may  locate  mineral  lands,  701 

Agents,  703 

Citizens  and  persons  declaring  intention  to 
become  citizens,  701 

Effect  of  alienage,  702 

Presumptions  as  to  citizenship,  701 

Proof  of  citizenship,  701 

Statutory  provisions,  701 
Corporations,  102 
Infants,  703 
Rule  in  Canada,  703 
Rule  in  Mexico,  703 
Work,  see  infra,  Forfeiture  and  Abandon- 
ment. 

MINISTER,  793 

MINISTERIAL,  793 
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MINISTERS  AND  AMBASSADORS,  794 

Assault,  798 
Bond,  795 
Compensation,  795 
Definition,  794 
Duration  of  privileges,  197 
Members  of  household,  796 
Privileges,  795 

Recognition  by  executive,  797 
Servants,  796 
Waiver  of  privilege,  797 

MINISTRATION,  798 

MINOR,  798 

MINOR  COINS,  798 

MINUTE,  798 

MIS,  799 

MISADVENTURE,  799 
MISAPPLICATION,  799 
MISAPPROPRIATE,  799 
MISBEHAVIOR,  800 
MISCARRIAGE,  800 
MISCEGENATION,  800 
MISCHIEF,  800 
MISCHIEVOUSLY,  800 
MISCONCEPTION,  800 

MISCONDUCT,  801 

Public  officers  801 

MISDE3IEANOR,  802 
MISFEASANCE,  802 
MISFORTUNE,  803 
MISJOINDER,  803 
MISLAID,  803 
MISMANAGEMENT,  803 
MISNOMER,  803 
MISPLEADING,  803 
MISPRISION  OF  FELONY,  803 
MISPRISION  OF  TREASON,  804 
MISREADING,  804 
3IISREPRESENTATION,  804 
MISS,  804 

MISSED  HOLE,  804 

MISSION,  804 

MISSIONARY,  804 

MISS  MAILS,  804 

MISSPELLING,  804 

3IISSPEND,  804 

MISTAKE  (see  Mortgages),  805 
Abandonment,  808 
Assent,  see  infra.  Mistakes  Which  Prevent 

Assent  of  Parties. 
Eills  and  notes,  829 
Boundaries,  827 
Boundaries,  settling,  816 
Conditions,  828 

Contracts,  see  infra,  Effect  upon  Contracts. 
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MISTAKE,  cont'd. 
Covenants  : 

Omission  or  wrongful  insertion  of  cove- 
nants, 829 
Dsfinitions,  807 

Ignorance  of  law,  808 

Mistake,  807 

Mislake  of  fact.  807 

Mistake  of  law,  807 
Effect  upon  contracts,  809 

Errors  committed  through  negligence,  see 
infra.  Errors  Committed  Through 
Negligence. 

Errors  of  expression,  see  infra.  Errors  of 
Expression. 

Essential  errors,  811 

Mistake  as  to  legal  effect  of  contract,  810 

Mistakes  which  prevent  assent  of  parties,  see 
infra.  Mistakes  Which  Prevent  As- 
sent of  Parties. 

Powers  of  courts  of  equity,  809 

Statement  of  principle,  809 
Errors  committed  through  negligence,  831 

Acceptance  of  ambiguous  offer,  831 

Misreading  of  instrument,  833 

Reliance  upon  representations  of  other 
party,  832 

Signing  instrument  without  reading  it,  832 
Statement  of  rule,  831 
Where  boih  parties  are  negligent,  831 
Errors  of  expression,  821 

Agreement  must  be  enforceable,  821 
Conveyances  by  married  women,  821 
Correction  at  law,  824 
Deeds  operative  without  correction,  824 
Defined,  821 

Definite  preceding  agreement,  821 

Distinguished  from  essential  error,  821 

Essential  elements,  821 

Mistake  must  be  mutual,  822 

Mistake  of  scrivener,  823 

Mistake  on  one  side  and  fraud  on  the 

other,  823 
Nature  of  mislake,  823 
Belief  in  equity,  825 

Bonds,  830 

Conveyances  legally  defective,  826 
Deeds  of  conveyance,  826 
Description  covering  more  land  than 
sold,  827 

Duty  of  court  to  supply  defects  in  de- 
scription, 827 

In  general,  825 

Insurance  policies,  830 

Misdescription  of  land  conveyed,  826 

Mistake  in  boundaries,  827 

Mistake  in  conditions,  828 

Mistake  in  quantity  of  interest  con- 
veyed, 828 

Mistake  in  reservations  and  exceptions, 
828 

Mode  of  relief,  825 

Omission  or  wrongful  insertion  of  cove- 
nants, 829 
Promissory  notes,  829 
Requisites,  825 
Statute  of  frauds  and  perjuries,  822 
Estoppel,  808 
Exceptions,  828 

Expression,  see  infra.  Errors  of  Expression. 
Extrinsic  circumstances,  see  infra.  Mistakes 
in  Respect  to  Extrinsic  Circumstances. 
Fact,  mistake  of,  807 
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MISTAKE,  cont'd. 
Fraud : 

Mistake  on  one  side  and  fraud  on  the 
other,  723 
Fraud,  statute  of,  823 
Identity,  811 
Ignorance  of  law,  808 
Insurance  policies,  830 

Law,  mistake  of  (see  infra,  Mistakes  in  Re- 
spect to  Extrinsic  Circumstances),  807 

Legal  effect,  808 
Mistake  as  to,  810 

Married  women,  821 

Mistakes  in  respect  to  extrinsic  circumstances, 

812 

Mistake  as  to  extrinsic  facts,  812 

In  general,  812 
Materiality  of  fact,  812 
Mistake    as    to   existence   of  subject- 
matter,  813 
Mistake  as  to  quantity  of  things  sold, 814 
M'stake  as  to  value  of  things  sold,  814 
Mistake  must  be  mutual,  813 
Mistake  must  concern  existing  fact,  813 
Requisites  for  relief,  812 
Sale  of  land  by  quantity,  814 
Settling  boundaries,  816 
Specific  performance,  814 
When  facts  are  doubtful,  815 
Mistakes  of  fact  induced  by  mistakes  of  law, 
818 

Compromise  of  doubtful  rights,  819 
Conveance  or  surrender  of  right,  818 
Existence  of  legal  liability,  820 
Existence  of  right  of  way,  820 
In  general,  818 

Nature  and  extent  of  righl,  819 
Private  right  of  ownership.  818 
Purchasing  one's  own  property,  819 
Rights  under  contract,  820 

Mistakes  of  law,  816 

Discharging  mortgages,  817 
Effect  of  overruling  decisions,  818 
Foreign  and  private  laws,  816 
I n  general,  816 
Mistakes  of  purchasers,  817 
Righl  s  of  mortgagor,  817 
Validity  and  priority  of  liens,  817 
Vendor's  right  to  sell,  817 

Restoring  status  quo,  820 
Mistakes  which  prevent  assent  of  parties,  811 

Character  of  thing  sold,  811 

Identity,  811 

In  genera],  Sn 

Mistake  by  one  contracting  party  as  10 

person  of  the  other,  811 
Misiake  in  respect  to  subject-matter,  811 
Price,  812 
Quantity,  812 
Mortgages,  913 

Negligence ;•  see  infra.  Errors  Committed 

Through  Negligence. 
Price,  812 
Quantity,  812,  82S 

Reformation  of  instruments,  S09,  810 
Rescission,  809,  810 
Reservations,  828 

Sales  (see  infra,  Mistakes  in  Respect  to 

Extrinsic  Circumstances),  811,  812 
Scrivener's  mistake,  823 
Specific  performance,  814,  815 
Statute  of  frauds,  823 
Value,  814^ 


MISTAKE  IN  CLAIM,  S33 

MISTAKE  IN  THE  PERSON,  833 

MISTREAT,  833 

MTSTRIAL,  833 

MISUSE,  S33 

MISUSER,  833 

MITTIMUS,  834 

MIXED  ACTION,  834 

MIXED  JURY,  834 

MIXED  LARCENY,  834 

MIXED  LIQUOR,  834 

MIXED  MARRIAGE,  S34 

MIXED  POLICY,  834 

MIXED  PROPERTY,  834 

MIXED  QUESTION,  835 

MIXED  WAR,  835 

MOB,  835 

MOBS,  see  infra,  Mob;  Municipal  Corpora- 
tions. 

MOCKING,  835 

MODE,  835 

MODEL,  836 

MODERATE,  836 

MODIFY,  836 

MOIETY,  837 

MOISTURE,  837 

3IOLEST,  837 

MOLESTATION,  837 

MOMENTUM,  837 

MONEY,  S37 

Bank  bills  and  banknotes,  839,  841 
Confederate  money,  839 
Credit,  839 

General  residuary  estates,  842 

Greenbacks,  839 

Legal  tender.  842 

Money  capital,  842 

Money  due,  841 

Property,  840 

Stock,  S40 

Treasury  notes,  840 

MONEYED  CORPORATIONS,  842 

MONITION,  S43 

MONOM  AN  IA,  S43 

Medical  j urisprudence,  567 

MONOPOLIES  AND  TRUSTS,  944 

Arlicles  of  general  utility,  849 
Certificates : 

Rights  and  liabilities  of  certificate  holders. 
858 

Transfer  of  certificates,  S5S 

Common  law,  847 

Constitutional  law : 

Constitutionality  of  state  statutes,  852 
Prohibitions  in  state  constitutions,  851 
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MONOPOLIES  AND  TKUSTS,  cont'd. 
Construction  of  statutes,  852 
Agricultural  products,  853 
Federal  statute,  860 

Applies  lo  all  restraints,  861 
Effect  on  trade  must  be  direct,  860 
For  protection  of  interstate  and  inter- 
national trade,  860 
Not  applicable  to  state  monopoly,  861 
Insurance  companies,  853 
Interstate  commerce,  853 
Slatutes  not  retroactive,  854 
Statutes  strictly  construed,  854 
Subjects  affected,  852 
Tests  of  legality,  853 
Criminal  action,  854 

Against  corporations,  854 
Against  persons,  854 
Federal  statute,  861 
Statute  of  limitations,  855 
Definition,  846 

Effect  of  change  of  form,  847 
Form  of  combination,  847 
Illegality  of  partnership,  847 
Monopoly,  846 

Stockholding  corporation,  847 

Trust  formed  within  corporation,  847 

Trusts,  846 
Evidence  : 

Federal  statute,  863 

Slatutes,  850, 
Exclusive  privileges,  see  infra,  Grants  OF 

Exclusive  Privileges. 
Foreign  corporations  : 

Remedies  against   foreign  corporations, 
855 

Forestalling  and  engrossing,  848 
Forfeiture : 

Charter  of  corporation,  855 
Charter  of  trust,  855 
Federal  statute,  861 
Grants  of  exclusive  privileges,  863 
By  state,  863 

As  to  matters  not  of  common  right,  864 
Construction  of  grant,  865 
Grant  as  a  contract,  865 
In  consideration  of  public  services,  865 
In  general,  863 
Protection  of  grant,  866 
Under  police  powers,  864 
Municipal  corporations,  see  infra,  Munici- 
pal Corporations. 
Injunction,  854 

By  dissenting  stockholders,  854 
By  state,  854 
Insurance  companies,  853 
Interpretation,  see  infra,  CONSTRUCTION  OF 

State  Statutes. 
Interstate  commerce,  853,  860 
Labor  combinations,  851 
Legitimate  trades,  84Q 
Limitation  of  actions,  855 
Municipal  corporations  : 

Grants  of  exclusive  privileges,  866 
Construction  of  grant,  867 
Exclusive  privileges  must  be  expressly 

conferred,  867 
Grant  as  contract,  868 
Knowledge  of  city's  power  chargeable 

to  grantee,  867 
Municipality's  authority  to  grant,  866 
Power  of  legislature  to  validate,  867 
r~     Street  railways,  868 
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MONOI'oijkk  AND  TRUSTS,  cont'd. 

Municipal  corporations,  cont'd. 
Grant  of  exclusive  privileges,  cont'd. 
Srict  construction,  867 
Supplying  water  and  gas,  868 
Unauthorized  grant  void,  867 
Under  police  power,  867 
Validity  of  grant,  866 

Partial  control,  851 

Partnership,  illegality  of,  847 

Remedies  : 

Action  for  damages  by  party  injured,  856 
Criminal    action,    see    infra.  Criminal 

Action. 
Foreign  corporations,  855 
Forfeiture  of  charter  of  corporation,  855 
Forfeiture  of  charter  of  trust,  855 
Injunction  against  formation  of  trust,  854 

By  dissenting  stockholders,  854 

By  state,  854 
Rescission,  857 

Rights  and  liabilities  of  certificate  holders, 
858 

Rights  and  disabilities  of  members  of  trusts, 

see  infra.  Statutes. 
Rights  and  liabilities  of  trustees,  858 
Rights  of  third  persons,  see  infra.  Statutes. 
Statutes,  852 

Constitutionality  of  state  statutes,  852 

Construction  of  statutes,  see  infra.  Con- 
struction of  Statutes. 

Evidence,  859 

Federal  statute,  see  infra,  Under  Federal 

Statute. 
Old  English  statutes,  847 

Articles  of  general  utility,  849 

Forestalling  and  engrossing,  848 

Injurious  tendency,  850 

Legitimate  trades,  849 

Partial  control,  851 

Permanency  of  monopoly,  850 

Police  regulations,  851 

Power  to  control  prices,  850 

Statute  of  monopolies,  848 

Subjects  affected,  848 

True  test  of  legality,  849 
Remedies,  see  infra.  Remedies. 
Rights  and  disabilities  of  members  of  trusts, 
856 

As  against  third  persons,  857 

Legal   and   eauitable    rights  between 

members  and  combinations,  856 
Rescission  of  agreement,  857 
Rights  and  liabilities  of  certificate  holders, 

858 

Rights  and  liabilities  of  trustees,  858 

Liability  for  debts  of  trust,  858 
Powers  limited  by  trust  agreement,  858 
Status  as  legal  owners,  858 
Rights  of  third  persons,  858 

Contracts  in  furtherance  of  illegal  agree- 
ment not  enforceable,  858 
Rights  as  against  creditors  of  trust,  859 
State  statutes  in  general,  852 
Trusts  and  trustees : 

Rights  and  liabilities  of  trustee,  858 
Under  federal  statute,  859 

Action  by  person  injured,  862 
Action  for  forfeiture,  861 
Collateral  attack,  862 

Construction  of  statute,  see  infra.  CONSTRUC- 
TION of  Statute. 
Criminal  action,  861 
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MONOPOLIES  AND  TRUSTS,  cont'd. 
Under  federal  statute,  cont'd. 
Effect  on  contracts,  862 
Evidence,  863 
Operation  of  statute,  861 
Power  of  congress  to  legislate,  859 
Provisions  of  statute,  860 
Remedies  under  statute,  861 
Suits  in  equity,  862 
United  States,  see  infra,  Under  Federal 
Statute. 

MONTH,  869 

MONTHLY,  870 

MONUMENTS,  870 

MOORAGE,  871 

MOORINGS,  871 

MORAL,  871 

MORAL  CERTAINTY,  871 

MORAL  CHARACTER,  871 

MORAL  INSANITY,  871 

MORALITY,  871 

MORAL  NECESSITY,  872 

MORAL  OBLIGATION,  872 

MORAL  OR  BENEVOLENT  OBJECT,  872 

MORAL  TURPITUDE,  872 

MORBID  AND  INSANE  DELUSION,  872 

MORE,  872 

MORE  HAZARDOUS  BUSINESS,  872 
MORE  OR  LESS,  873 

Parol  evidence,  881 

Personal  property,  879 

Real  property,  873 
Deeds,  873 

Executory  contracts,  877 

Fraud  or  false  representations,  876 

Illustrations  of  material  and  immaterial 

differences,  878 
Immaterial  differences,  878 
Material  differences,  879 
Metes  and  bounds,  874 
Monuments,  874 
Public  land§,  877 
Sale  in  gross  or  by  acre,  875 
When  relief  granted,  875 
Sales  of  personalty,  880 
MOREOVER,  882 

MORE  THAN  ONE  SUBJECT,  882 
MORMONS,  882 
MORNING,  882 
MORTAL,  882 

MORTALITY  TABLES,  883 

American  tables,  885 
Annuities,  884 
Carlisle  tables,  886 
Civil  damage  acts,  884 
Conclusiveness,  887 
Death  by  wrongful  act,  883 
Definition,  883 
Judicial  notice,  887 
Personal  injuries,  883 
Proof,  886 

What  tables  admissible,  884 
When  admissible  in  evidence,  883 


MORTALLY,  882,  887 

MORTGAGES  (see  Mechanics'  Liens),  897 
Abandonment  of  possession,  1008 
Absolute    deed,    see     infra,  TRANSACTIONS 

Either  Mortgages  or  Sales. 
Acceptance,  906 
Accident : 

Release,  1072 
Accounting,  981 

Eights  and  liabilities  of  mortgagee,  1010 
Manner  of  accounting,  1011 
When  chargeable  as  mortgagee  in  pos- 
session, 1010 
With  what  mortgagee  chargeable,  1011 
Acknowledgment,  906 
Advances  : 

Parol  evidence,  929 
After-acquired  property,  916 
Agency : 

Assignment,  1026 
Payment,  1059 
Who  may  be  mortgagor,  913 
Aliens : 

Who  may  be  mortgagee,  914 
Who  may  be  mortgagor,  913 
Application  of  payment,  1057 
Assignments  (See  Mortgages),  1024 
Acknowledgment,  1035 
Assent  of  assignee,  1036 
Assignability,  1024 

Assignment  for  collection,  1025 

Assignment  to  secure  future  indebted- 
ness, 1025 

General  rule,  1024 

Indemnity  mortgages,  1024 

Mortgages  for  support,  1024 
At  law,  1027 

Effect  of  devise,  1028 

Necessity  for  deed,  1027 

Quitclaim  deed.  1027 

Release,  IC28 

Sufficiency  of  deeds,  1027 
Consideration,  1036 

Consideration  for  mortgage,  1037 

Necessity  for,  1036 

Sufficiency,  1037 
Conveyance  of  property  by  mortgagee,  1029 

Conveyance  of  mortgagee's  estate,  title 
and  interest,  1029 

In  possession,  1029 

Mortgage  of  property,  1030 

Not  in  possession,  1029 
Delivery  of  assignment,  1035 
Delivery  of  mortgage,  1030,  1036 
Effect  of  assignment,  1037 

Additional  security  for  debt  held  by  as- 
signor, 1038 

Effect  of  usury  in  assignment,  1038 

In  general,  1037 

Interest  of  assignor  other  than  as  mort- 
gagee, 1038 
Passing  legal  title,  1037 
When  assignment  lakes  effect,  1037 

Effect  of  assignment  of  mortgage  without 
secured  indebtedness,  1033 

Effect  of  assignment  of  secured  indebted- 
ness, 1030 

Effect   of   payment   of   mortgage  debt, 

1034 

Extinguishment,  1072 

Formal  requisites  of  written  assignments, 

1035 
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MORTGAGES,  cont'd. 
Assignments,  cont'd. 
In  equity,  1028 

No  particular  form  necessary,  1028 
Rules  applicable   to  choses  in  action 

govern,  1028 
Separate  instrument  not  necessary,  1028 
Written  assignment  not  necessary,  1028 
Irregular  or  void  sale  under  mortgage, 
1030 

Methods  of  assignment,  1027 
Mortgagee's  power  to  assign,  1012 
Names  of  parties  to  assignment  and  mort- 
gage, 1035 

Assignee,  1035 

Assignor,  1035 

Mortgagor,  1035 
Notice  to  mortgagor,  1036 
Order  of  court  in  dsitribution  of  estate, 

1030 

Payment  after  assignment,  1059 

To  assignee,  1059 

To  mortgagee,  1059 
Payment  of  mortgaged  debt,  1034 
Presumption  of  regularity,  1036 
Priorities,  1038,  1048 

As  between  assignee  and  purchasers  or 
other  incumbrancers,  1040 

As  between  assignees,  1039 

As  between  assignees  of  genuine  and 
forged  mortgage  notes,  1039 

As  between  assignor  and  assignee,  1039 

As  fixed  by  assignment,  1038 

Estoppel  of  assignor  to  assert  priority  of 
another  mortgage,  1040 

In  absence  of  agreement,  1039 
Protection  of  mortgagor  in  payments  to 

mortgagee,  1047 
Release,  1072 

Rights  and  liabilities  of  assignor,  1046 

Agreement  of  assignee  to  pay  accumu- 
lated interest,  1046 
Assignment  as  collateral,  1046 
Enforcement  of  junior  mortgage,  1046 
Liability  for  releasing  or  discharging 

mortgage  after  assignment,  1047 
Note  of  assignee  taken  for  portion  of 

deal,  1046 
Personal  liability  of  assignee,  1047 
Setting  up  adverse  tide,  1046 
Rights  of  assignee,  1040 

Assignee  has  no  other  or  greater  rights 

than  mortgagee  had,  1040 
Assignment  of   negotiable   note  after 

maturity,  1043 
Assignment  of  negotiable  note  before 

maturity,  1043 
Certificate  of  no  set-off  or  defense,  1042 
Duty  of  assignee  to  inquire  of  mort- 
gagor, 1041 
Effect  of  release  or  discharge  of  mort- 
gage, 1045 
Equities  arising  after  assignment,  1044 
Equities  between  original  parties,  1041 
Equities  of  which  assignee  had  notice, 
1043 

Estoppel  of  mortgagor,  1042 
In  general,  1040 

Latent  or  secret  equities  of  third  per- 
sons, 1042 
Mortgage  securing  negotiable  note,  1043 
Possession  of  mortgaged  premises,  1045 
Protection  as  bona  fide  purchaser,  1044 


MORTGAGES,  cont'd. 
Assignments,  cont'd. 

Rights  of  assignee,  cont'd. 

Rights  not  affected  by  subsequent  trans- 
actions of  mortgagee,  1045 
Rights  of  assignee  of  mortgage  note  to 

levy  on  equity  of  redemption,  1045 
Right  to  foreclose,  1044 
Right  to  maintain  ejectment,  1045 
Rule  as  to  equities,  1041 
Secret  equities  in  favor  of  third  persons, 
1042 

What  law  governs,  1046 
Seal,  1035 

To  whom  mortgage  may  be  assigned,  1027 
Mortgagor,  1027 

Purchaser  of  equity  of  redemption,  1027 

Surety  on  motlgage  notes,  1027 
What  operates  as  assignment,  1029 

Delivery  of  mortgage,  1030 

Effect  of  assignment  of  mortgage  with- 
out secured  indebtedness,  1033 

Effect   of  assignment  of   secured  in- 
debtedness, 1030 

Effect  of  payment  of  mortgaged  debt, 
1034 

Irregular  or  void  sale  under  mortgage, 
1030 

Order  of  court  in  distribution  of  estate, 

1030 

Who  may  assign,  1025 
Agents,  1026 

Executors  or  adminstrators,  1026 

Guardans,  1026 

Hers  of  mortgagee,  1026 

Joint  mortgagees,  1026 

Legatees  of  mortgagee,  1026 

Life  tenants,  1026 

Married  women,  1026 

Mortgage  to  corporation,  1025 

Mortgage  to  trustee  of  unincorporated 

association,  1025 
Possession  as  affecting  right  to  assign, 
1025 
Witnesses,  1035 
Assumption  of  mortgage,  see  infra,  Pergonal 

Liability  for  Indebtedness. 
Attestation,  905 
Attorney's  fees : 

Stipulation  or  covenant,  934 
Bills  and  notes  (see  infra.  Priority  of  Mort- 
gages) : 

Assignment  of  mortgage  securing  negotiable 
note,  1043 
Assignment  after  maturity,  1043 
Assignment  before  maturity,  1043 

Taking  new  note,  1063 
Cancellation,  see  infra,  Extinguishment  OF 

Mortgages. 
Characteristcs,  898 
Clam,  enforcement  of,  1018 
Clerical  errors,  928 
Common  law,  900 

Common-law  characteristics  abolished,  901 
Conditional  sales,  see  infra,  TRANSACTIONS 

Either  Mortgages  or  Sales. 
Conflict  of  laws : 

Absolute  conveyance  of  mortgages,  937 

Constructon  and  interpretation,  958 

Lex  loci  rei  site?,  958 
Consideration,  920 

Absence  of  present  indebtedness  not  ma- 
terial, 924 

}  Volume  XX. 


Mortgages. 


INDEX. 


Mortgages 


MORTGAGES,  cont'd. 
Adequacy,  921 

Antecedent  indebtedness,  923 

Assignment,  see  infra,  Assignment. 

Consideration  of  future  advance  need  not 
be  patent,  924 

Consideraton  of  orginal  obligation  of  an- 
other, 923 

Consideration    of    original  obligations 

secured  by  mortgage,  922 
Evidence,  921 
Forbearance,  922 

Future  advances  and  obligations,  923 

Future  maintenance  and  support,  925 

Illegality  of  consideration,  921 

In  general,  920 

Love  and  affection,  922 

Mortgage  need  not  show  that  it  is  to  cover 

future  advances,  924 
Partial  illegality,  922 
Personal  liability  for  indebtedenss,  1002 
Presumption,  921 
Release,  1070 

Release  and  discharge  of  prior  mortgage, 
922 

Settlement  of  civil  suit,  922 
Sufficiency,  922 
Truth  of  consideration,  921 
Valuable  consideration,  920 

Consolidation,  see  infra,  Tacking  and  Con- 
solidation. 

Consolidation  of  mortgage,  1054 

Construction,  see  infra.  Interpretation  and 
Construction  of  Mortgages. 

Contents  and  sufficiency  of  mortgage  : 
Form  of  defeasance,  909 

Conveyance,  see  infra.  Assignment;  Form  of 
Conveyance;  Personal  Liability  for  In- 
debtedness. 

Corporations : 

Who  may  be  mortgagee,  914 
Who  may  be  mortgagor,  913 

Cotenancy,  975 

Covenants  and  stipulations  (see  infra,  Cove- 
nants and  Stipulations),  929 
Attorney's  fees,  934 
Covenants  of  warranty,  929 
Covenants  running  with  the  land,  975 
Covenant  to  pay,  930 
Default  in  payment  of  interest,  930 
Enforcement  of  claim,  931 
Further  assurance,  930 
In  general,  929 
Interest,  934 
Payment  of  taxes,  931 
Power  of  sale,  930 
Provision  for  foreclosure,  930 
Provision  for  redemption,  931 
Receivership,  933 

Stipulation  clogging  equity  of  redemption, 
931 

Stipulation  for  ascertainment  of  what  is 

secured,  931 
Stipulation  for  bonus,  933 
Stipulations    for    collateral  advantage, 

933 

Stipulation  for  maturity  of  entire  debt,  932 

Certainty,  933 
Construction,  933 
In  general,  932 
Instalment  of  interest,  932 
Instalment  of  principal,  932 
Insurance,  932 


MORTGAGES,  cont'd. 
Covenants  and  stipulations,  cont'd. 

Stipulation  for  maturity  of  entire  debt,  con. 
Stipulation  for  maturity  at  option  of 

mortgagee,  932 
Stipulation  not  a  penalty  or  forfeiture, 
932 

Stipulation  for  mortgagor's  possession,  931 
Stipulation  for  reconveyance,  931 
Time  of  performance,  930 
Crops,  976 
Date : 

Defeasance,  911 
Debts  (see  infra,  Consideration;  Personal 
Liability  for  Indebtedness): 
Intention  to  secure  debt  or  obligation,  898 
Necessity  of  debt,  legal  liability,  or  obli- 
gation, 898 
Reduction  of  debt  to  judgment,  1063 
Debts  not  described  in  mortgage  (see  infra. 
Debts  Not  Described  in  Mortgage): 
Lien  as  between  mortgagor  and  mortgagee  or 
their  successors,  963 
Advances  presumed  to  have  been  made 

upon  credit  of  land,  965 
Equitable  mortgages,  964 
Extension  of  lien  by  "ontract,  964 
Implied  contract,  965 
In  general,  963 
Parol  contract,  965 

Purchase  of  claims  against  mortgagor, 

964 

Repayment  of  sums  advanced  by  mort- 
gagee to  discharge  prior  incumbrance, 

968 

Rule  in  proceedings  to  foreclose,  968 

Effect  of  statutes,  968 
In  general,  966 

Redemption  by  assignee  or  grantee  of 

mortgagor,  967 
Redemption  by  heir  or  devisee  of 
mortgagor,  967 
Statutory  provisions,  966 
Written  contract,  965 
Lien  as  between  mortgagee  and  subsequent 
creditors  and  incumbrancers,  969 
As  against  claims  of  equal  or  superior 

dignity,  969 
Debt  specifically  described  does  not  in- 
clude another  or  greater  debt,  969 
Effect  of  notice,  970 
In  general,  969 

Moilgage   not   enforceable  for  subse- 
quent liabilities  as  against  junior  in- 
cumbrancer, 969 
Deed  (see  infra.  Transactions  Either  Mort- 
gages or  Sales). 
Assignment,  1027 
Necessity,  904 
Defeasance  (see  infra,  Transactions  Either 
Mortgages  or  Sales),  903 
Date  execution  and  delivery,  911 
Form : 

Bond  for  reconveyance  a  sufficient  de- 
feasance, 910 
Date,  911 
Delivery,  911 
Execution,  911 

Language  used  in  defeasance  is  imma- 
terial, 909 
Necessity  of  sealed  instrument,  910 
Parties,  910. 

Separate  defeasance,  911 
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MORTGAGES,  cont'd. 
Defeasance,  cont'd.  t 

Form  and  sufficiency,  903 
Form  of  conveyance,  903 
Form  of  defeasance,  909 
Omission  of  defeasance  through  fraud,  952 
Recording,  908 

Separate  defeasance,  911,  947 

Separate  from  conveyance,  903 
Deficiency,  see  infra,  Personal  Liability 

for  Indebtedness. 
Definition  (see  infra,  Transactions  Either 

Mortgages  or  Sales),  897 
Delivery,  905 

Assignments,  1035 
Of  assignment,  1035 
Of  mortgage,  1036 

Defeasance,  911 
Description,   see  infra,  Indebtedness  Se- 
cured. 

Description  of  parties  (see  infra.  Mortgage- 
able Property  and  Its  Description),  914 

Discharge,  see  infra.  Extinguishment  of 
Mortgages. 

Distinguished  from  other  transactions,  899 

Double  meaning,  898 

Dower,  974,  975 

Duration  of  lien,  959 

Change  in  form  of  indebtedness,  959 
Effect  of  subsequent  transactions  on  lien, 
959 

In  general,  959 

Lien  on  proceeds  of  mortgaged  property, 
960 

Mortgagee's  Right  to  proceeds  of  mort- 
gaged property,  960 
Partition,  959 

Severance  and  removal  of  building,  960 
Duress,  912 
Emblements,  976 
Eminent  domain,  960 
Equitable  interest,  916 
Equities,  see  infra,  ASSIGNMENTS. 
Equity  (see  i?ifra,  Tacking  and  Consoli- 
dation), 900 

Adoption  of  equitable  doctrine,  900 

In  general,  900 

Form,  009 

Title,  9  j 
Equity  of  redemption : 

Stipulation  clogging  equity  of  redemption, 
93i 

Estate  of  mortgagee : 

How  affected  by  possession  of  mortgaged 

property,  975 
Estate  or  interest  of  mortgagee,  974 
Fiduciary  nature  of  estate,  975 
How  affected  by  covenants  running  with 

the  land,  975 
Liability  to  execution,  974 
Personal  character  of  estate,  974 
Whether  affected  by  judgment,  974 
Whether  an  estate  in  cotenancy,  975 
Whether  subject  to  dower,  975 
Estate  or  interest  of  mortgagor,  973 

How  affected  by  possession  of  mortgaged 

property,  975 
Inheritable  character  of  estate,  973 
Interest  as  tenancy  at  will,  973 
Whether  subject  to  dower,  974 
Wheiher  subject  to  execution,  973 
Estoppel : 

Estoppel  as  affecting  mortgagee,  1005 

1285 


MORTGAGES,  cont'd. 
Estoppel,  cont'd. 

Estoppel  of  assignor  to  assert  priority  of 

another  mortgage,  1040 
Estoppel  of  mortgagor  to  assert  equities 

or  defense  against  assignee,  1042 
Merger,  1067 
Mortgagor,  984 
Estovers,  976 
Execution,  904,  973 
Defeasance,  911 
Executors  and  administrators : 
Assignment,  1027 
Extinguishment,  1071 
Payment.  1059 
Who  may  be  mortgagor,  914 
Extension  of  time  of  payment,  1058 

When  mortgagor  is  principal  debtor,  1058 
When  mortgagor  is  surety,  1058 
Extinguishment  of  mortgage,  1055 
By  foreclosure  and  sale,  1064 
By  fulfilment  of  condition,  1064 
By  reduction  of  debt  to  judgment,  1063 
By  taking  new  note  or  mortgage,  1063 
By  whom  discharged,  107 1 
After  assignment,  1072 
After  note  pledged,  1072 
Husband,  1071 
In  general,  1071 
Personal  representatives,  1071 
Where  there  are  several  mortgagees  per- 
sonal representatives  or  trustees,  1071 
Circumstances  showing  intention,  1055 
Dependent  upon  interest  and  intent  of  par- 
ties, 1055 

Effect  of  fraud,  undue  influence,  accident  or 
mistake,  1072 

Ignorance  of  intervening  incumbrance, 

1072 

In  general,  1072 
Mistake  of  law,  1073 
Rule  as  to  subsequent  purchasers  and 
incumbrancers,  1073 
Entry  upon  the  instrument,  1074 

Entry  of  discharge  upon  record,  1074 
In  general,  1055 
Merger,  see  infra,  MERGER. 
Methods,  1056 
Methods  of  cancelling,  1074 

Entry  of  discharge  upon  record,  1074 
Entry  upon  the  instrument,  1074 
Statutory  penalty  for  failure  to  discharge 
of  record,  1074 
Payment,  see  infra.  Payment. 
Release,  see  infra,  Release. 
Statutory  penalty  for  failure  to  discharge 

of  record,  1074 
Tender,  see  Tender. 
Fixtures,  976 

Foreclosure  (see  infra,  Personal  Liability 
for  Indebtedness),  1019 
Extinguishment  of  mortgages,  1064 
How  junior  morgtagee  affected  by  fore- 
closure of  prior  mortgage,  1023 
Liability  of  junior  mortgagee  to  strict  fore- 
closure, 1023 
Right  to  surplus,  982 

Stipulation  for  maturity  of  entire  debt,  932 
Form  of  conveyance  (see  infra,  Form  of  Con- 
veyance), 903 
Acceptance,  906 
Acknowledgment,  906 
At  law,  903 
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MORTGAGES,  cont'd. 
Form  of  conveyance,  cont'd. 
Attestation,  905 

Defeasance  may  be  part  of  conveyance,  903 

Defeasance  may  be  separate,  903 

Delivery,  905 

Equity,  909 

Execution,  904 

Failure  to  record,  908 

In  general,  903 

Necessity  of  writing  and  deed,  904. 
Operative  words  of  conveyance,  904 
Recording,  907 
Recording  defeasance,  908 
Statutory  forms,  909 
Fraud,  912 

Absolute  conveyance  of  mortgage,  942 
Fraud  upon  creditors,  235 
Parol  evidence,  953 

Personal  liability  for  indebtedness,  1002 

Release,  1072 
Fraudulent  sales  and  conveyances,  935 
Furl  her  assurance,  930 

Future  advances  (see  infra,  Lien  of  Mort- 
gage), 927 

Indebtedness  secured,  929 

Parol  evidence,  929 
Future  interest,  916 

Grantor  and  grantee,   see  infra,  PERSONAL 

Liability  for  Indebtedness. 
Guardians : 

Assignment,  1026 

Who  may  be  mortgagor,  914 
Heirs  of  mortgagee : 

Assignment,  1026 
History,  899 
Husband  and  wife : 

Extinguishment,  1071 

Merger,  1068 

Who  may  be  mortgagor,  914 
Illegality,  934 

Illegality,  usiiry  and  fraud  upon  creditors,  see 
infra,  Illegality,  Usury  and  Fraud  upon 
Creditors. 

Improvements,  976 

Indebtedness,  see  infra,  Consideration; 
Debts  Not  Described  in  Mortgage;  Per- 
sonal Liability  of  Indebtedness. 

Indebtedness  secured  (see  infra,  Considera- 
tion), 925 
Clerical  errors,  928 
Future  advances,  927,  929 
General  descriptions,  926 
Identification  of  indebledness,  928 
Interpretation  of  clauses,  928 
Necessity  of  description,  925 
Parol  evidence,  928 
Recording  acts,  927 

Statutory  provisions  (hat  debt  must  be  de- 
scribed, 926 
Sufficiency  of  description,  925 
Sufficiency  of  reference  to  subject-matter 
secured,  925 
Indemnity : 

Assumption  of  indemnity,  992 
Assignment  of  indemnity  mortgages,  1024 
Infants  : 

Who  may  be  mortgagee,  914 
Who  may  be  mortgagor,  914 
Injunction  by  mortgagee,  1017 
Insanity,  913 
•  Insurance,  976 

Stipulation  for  maturity  of  entire  debt,  932 
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MORTGAGES,  cont'd. 
Intention  : 

Extinguishment  ol  mortgage,  1055 

Merger,  1064,  1066 
Interest : 

Stipulations,  934 

Stipulation  for  maturity  of  entire  debf  on 
failure  to  pay  interest,  932 
Interest  default,  930 

Interpretation  and  construction  of  mortgages, 

957 

Constructions  should  favor  mortgage,  958 

General  rule,  957 

In  general,  957 

Lex  loci  rei  sita,  958 

Parol  evidence,  957 

Particular  clauses,  959 
Joint  tenants  and  tenants  in  common : 

Who  may  be  mortgagor,  914 
Judgments : 

Reduction  of  debt  to  judgment,  1063 
Junior  mortgagees ,  see  infra.  Rights  AND 

Liabilities  of  Mortgagee: 
Lease  (see  Mortgages): 

Power  of  mortgagee  to  lease,  1013 
Liability,  see  infra.  Personal  Liability  for 

Indebtedness;  Rights  and  Liabilities  of 

Mortgagee: 
Lien  of  mortgage,  959 

Duration  of  lien,  see  infra.  Duration  OF 
Lien. 

For  what  lien  attaches,  960 

Future  advances  or  liabilities,  961 
In  general,  960 

Future  advances  or  liabilities,  961 

Advances  to  be  made  within  limited 
time,  962 

As  between  mortgagee  and  subsequent 
purchasers  and  incumbrancers,  963 

As  between  mortgagor  and  mortgagee, 
961 

Burden  of  proof,  962 

Effect  of  statutes,  963 

Mortgage  as  a  continuing  guaranty,  962 

Purchase  of  outstanding  claims  by  mort- 
gagee, 962 
Re-establishment  of  lien,  1005 
To  what  lien  attaches,  970 

After-acquired  property,  972 

After-acquired  title,  972 

Examples,  970-971 

In  general,  970 

Interest  acquired  by  will  or  descent,  970 
Life  tenants : 

Assignment,  1026 
Married  women,  1026 
Assignment,  1027 
Assumption  of  mortgage,  999 
Who  may  be  mortgagee,  915 
Mechanics'  liens : 

Mechanic's  lien  in  the  nature  of  a  mort- 
gage, 272 
Merger,  1064 

Circumstances  creating  estoppel  to  deny 

merger,  1067 
Circumstances  showing  intention,  1066 
Effect  of  intervening  incumbrance,  1067 
Effect  of  union  of  estates  of  mortgagor 

and  mortgagee,  1064 
Extinguishment  of  mortgage,  1064 
Intention,  1064,  to66 
Necessity  for  absolute  valid  title,  1069 
Partial  merger,  1069 
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MORTGAGES,  cont'd. 
Merger,  cont'd. 

Union  of  titles  in  husband  and  wife,  1068 
Union  of  titles  in  the  same  person,  1068 
Mistake,  913 

Personal  liability  for  indebtedness,  1002 
Release,  1072 
Mortgageable  property  and  its  description  (see 
infra.  Mortgageable  Property  and  Its 
Description),  915 
Description  of  land  and  estate  mortgaged,  917 
General  description  may  be  restricted 

and  restrained,  918 
General  terms  of  description,  918 
Identification  of  property  mortgaged,  919 
In  general,  917 

Interpretaiion  of  description,  919 
Manner  and  sufficiency  of  description, 
917 

Misdescription  of  mortgaged  property, 

920 

Where  mortgagor  intends  to  convey  fee, 
918 

Equitable  interest,  916 

Future  interest,  916 

In  general,  916 

Pre-emption  rights,  916 

What  may  be  mortgaged,  915 
Mortgagee  (see  infra.  Parties  to  Mortgage; 
Rights  and  Liabilities  of  Mortgagee): 

Conveyance  of  property  by  mortgagee,  see  in- 
fra, Assignment. 

Judgment,  974 
Mortgagor  (see  infra.  Estate  or  Interest  of 
Mortgagor;    Parties    to  Mortgage; 
Rights  and  Liabilities  of  Mortgagor). 

Assignment  of  mortgage  to  mortgagor, 
1027 

Municipal  corporations,  1189 

Names  of  parties  to  assignment  and  mortgage, 

see  infra.  Assignment. 
Nature  of  mortgage,  900 

Adoption  of  equitable  doctrine,  901 

At  law,  900 

Blending  of  legal  and  equitable  doctrine, 

goo 

Common-law  characteristics  abolished,  902 
In  equity,  900 
Modern  mortgages,  900 
Mortgagor  recognized  as  owner,  901 
Purpose  for  which  title  vests  in  mortgagee, 
901 

New  mortgage,  1063 
Non  compotes  mentis,  913 
Notice : 

Assignments,  1036 

Equities  of  which  assignee  had  notice,  1043 
Want  of  notice  of  second  incumbrance, 
1052 

Novation  (see  infra.  Personal  Liability  for 

Indebtedness),  1000 
Nuisance  : 

Mortgagee's  liability,  1018 
Officers  of  private  corporations  : 

Who  may  be  mortgagee,  914 
Origin,  899 
Owner,  goi 

Parol    eviden:e    (see    infra.  Transactions 
Either  Mortgages  or  Sales): 
Admissibility,  957 
Fraud,  952 

Indebtedness  secured,  928 

Mistake,  952 

Partial  payment,  1057 
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MORTGAGES,  cont'd. 

Parties  to  mortgage  (see  infra,  PARTIES  TO 

Mortgage),  912 
Defeasance,  910 
Description  of  parties,  915 
Who  may  be  mortgagee,  914 

Aliens,  914 

Corporations,  914 

Fiduciaries,  915 

Infants,  914 

In  general,  914 

Married  women,  915 

Officers  of  private  corporations,  914 

Partnerships,  915 
Who  may  be  mortgagor,  912 

Agents,  913 

Aliens,  913 

Corporations,  913 

Duress,  912 

Executors  and  administrators,  914 

Fraud,  912 

Guardians,  914 

Husband  and  wife,  914 

Infants,  914 

In  general,  912 

Mistake,  913 

Persons  non  compotes  mentis,  913 
Persons  owning  common  interests,  914 
Trustees,  914 
Undue  influence,  912 
Partition,  976 
Partnerships  : 

Who  may  be  mortgagee,  915 
Payment,  1056 

Application  of  payment,  1057 
Assignment,  1034 

Effect  dependent  upon  person  paying,  1060 

By  creditor,  1061 

By  life  tenant,  1061 

By  partner  or  tenant  in  common,  1061 

By  person  having  right  to  redeem,  1061 

By  stranger,  T061 

By  tenant  in  fee  or  in  tail,  1062 

Mortgagor  acquiring  mortgage  after  sale 
of  equity  of  redemption,  1060 

Revivor  of  mortgage,  1061 

To  person  obliged  to  pay,  1060 
Extension  of  time  for  payment,  1058 
Extension  of  time    when   mortgagor  is 

principal  debtor,  1058 
Extension  of  time  when    mortgagor  is 

surety,  1058 
Extinguishment  in  general,  1056 
Partial  payment,  1057 
Payment  after  assignment,  1059 
Payment  after   assignment  to  assignee, 

1059 

Payment  after  assignment  to  mortgagee, 
1059 

Payment  after  maturity,  1058 
Payment  to  agent,  1059 
Payment  to  attorney,  1059 
Payment  to  personal  representative,  1059 
Personalty  received  as  payment,  1057 
Tender,  see  infra.  Tender. 
To  whom  payment  made,  1058 
Penalty : 

Stipulation  for  maturity  of  entire  debt,  932 
Personal  liability  for  indebtedness,  9S4 

Express  obligation  not  merged  in  mort- 
gage, 985 
In  general,  984 

Liability  for  deficiency  after  foreclosure 
sale,  985 
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MORTGAGES,  cont'd. 
Personal  liability  for  indebtedness,  cont'd. 
Liability  of  purchaser  assuming  mortgage, 

986,  1000 
"Assumes,"  989 

Assumption  by  extraneous  agreement, 

990 

Assumption  by  married  women,  999 
Assumption  of  deed  poll,  989 
Assumption  of  indemnity,  992 
Assumption  regarded  as  novation,  1000 
Defenses  to  action,  1001 
Doctrine  of  beneficial  interest,  994 
Doctrine  of  suretyship,  997 
Duty  of  mortgagee  to  respect  new  rela- 
tion, 998 

Effect  of  taking  subject  lo  mortgage, 
987 

Equitable  subrogation,  993 
Express  assumption,  987 
Fraud,  1002 

Grantee  is  liable  only  upon  his  assump- 
tion, 986 

Grantee  may  not  keep  mortgage  alive, 
1003 

Implied  assumption,  991 

In  general,  986 

Invalidity  of  mortgage,  tooi 

Liability  of  grantee  depends  upon  that 

of  his  grantor,  994 
Liability  af  grantee  to  mortgagee,  992 
Liability  of  grantee  to  mortgagor,  992 
Mistake,  1002 

Mortgage  as  part  consideration  for  land, 

990 

Mortgagee  not  bound  to  respect  mort- 
gagor's rights  as  surety,  998 

Pennsylvania  rule,  989 

Release  of  grantee  from  assumed  lia- 
bility, 999 

Same    principles   apply   to  successive 

grantees,  1000 
Statute  of  frauds,  992 
"  Subject  to  payment  of,"  988 
Subrogation,  993 
Suretyship,  997 
Usury,  1001 

Want  or  failure  of  consideration,  1003 
Pending  foreclosure  no  defense  to  suit  for 

indebtedness,  985 
Recovery  of  personal  indebtedness  after 

foreclosure,  1021 
Possession : 

Assignments,  1045 

Constructive  possession  of  vacant  lands, 
977 

Distinction  between  mortgagee  in  and  out 
of  possession,  1004 

Effect  on  estate  of  mortgagee  and  mort- 
gagor, 975 

Mixed  possession,  978 

Mortgagee' s  right  to  possession  of  mortgaged 
property,  see  infra,  Rights  and  Liabili- 
ties of  Mortgagee. 
Recovery  of  possession  by  mortgagor,  980 
Retention  of  possession  by  grantor,  945 
Right  of  mortgagor  to  possession,  977 
Statutory  right  of  mortgagor  to  retain  pos- 
session, 977 
Stipulation  for  mortgagor's  possession,  931 
What  constitutes  mortgagee  in  possession, 
1004 

Power  of  sale,  930 

1 


MORTGAGES,  cont'd. 

Power  to  mortgage : 
Mortgagee,  1012 

Power  to  sell  mortgages,  978 

Pre-emption  rights,  916 

Priorities,  see  infra.  Assignments. 

Priority  of  mortgages,  1047 
Effect  of  recording  acts,  1047 
Mortgagee  retaining  part  of  notes.  1050 
Mortgage  securing  negotiable  paper,  1048 
Notes  due  originally  to  different  parties, 
1050 

Notes  due  originally  to  mortgagee,  1048 
Notes  in   hands   of  different  assignees, 
1048 

Possession  of  title  deeds,  1048 
Priority  fixed  by  agreement,  1049 
Priority  fixed  by  specific  statute,  1048 
Stipulation  in  mortgage,  1049 
Where  notes  have  same  date  of  maturity, 
1050 

Private  international  law,  958 

Absolute  conveyance  of  mortgages,  937 

Profits,  see  infra,  Rights  and  Liabilities  of 
Mortgagee;  Rights  and  Liabilities  of 
Mortgagor. 

Property,  see  infra,  Mortgageable  Prop- 
erty and  Its  Description. 

Quitclaim  deed,  1027 

Eeceivership  : 

Stipulation  or  covenant,  933 

Reconveyance,  981 

Extinguishment  of  mortgages,  1069 
Nature  of  reconveyance,  981 
Where  mortgage  does  not  pass  title,  981 
Where  mortgage  passes  title,  981 

Recording,  907 
Defeasance,  908 
Failure  to  record,  908 
Necessity  of  recording,  907 
Necessity  of  recording  defeasance,  908 
Persons  having  notice.  908 
Priority,  1047 

Rights  of  party  to  mortgage  not  affected, 

908 

Recording  description  of  indebtedness  se- 
cured, 927 
Records  : 

Discharge,  1074 
Redemption  (see  infra.  Debt  Not  Described 
in  Mortgage),  981 

Provision  for,  931 
Release  (see  infra,  Extinguishment  of  Mort- 
gages), 1028,  1069 

Consideration  for  release,  1070 

Effect  of  devise,  1028 

Extinguishment  of  mortgages,  1069 

Form  of  release.  1069 

Necessity  for  consideration,  1070 

Parol  agreement,  1069 

Partial  release,  1070 

Payment,  1057 
Rents,  see  infra.  Rights  and  Liabilities  of 

Mortgagee;  Rights  and  Liabilities  of 

Mortgagor. 
Rents  and  profits,  see  infra,  RIGHTS  AND  LIA- 
BILITIES of  Mortgagor. 
Rights  and  liabilities  of  mortgagee,  1004,  1012 

Acquisition  of  mortgagor's  interest,  1013 

Action  for  damages  for  injuries  to  mort- 
gaged property,  1016 

Distinction  between  mortgagee  in  and  out 
of  possession,  1004 
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MORTGAGES,  cont'd. 
Rights  and  liabilities  of  mortgagee,  cont'd. 
Enforcement  of  claim,  1018 
Ejectment,  1019 
Foreclosure,  1019 
In  general,  1018 

Obtaining  satisfaction  of  judgment,  1021 
Recovery  of  personal  indebtedness  after 

foreclosure,  1021 
Statutes,  1020 

Stipulations  of  mortgage,  1021 
Where  mortgagor  is  bankrupt  or  insolv- 
ent, 1021 

Estoppel  as  affecting  mortgagee,  1005 
Extension  of  time  of  performance,  1015 
Injunction  against  threatened  injury,  1017 
Junior  mortgagees,  1022 

Dafenses  available  to  junior  mortgagee, 
1023 

Hoiv  affected  by  foreclosure  of  prior 

mortgage,  1023 
How  affected  by  subsequent  agreements, 

1022 

In  general,  1022 

Liability  to  strict  foreclosure,  1023 

Right  of  redemption,  1022 
Liability  for  nuisance,  1018 
Liability  for  trespasses,  1018 
Liability  for  waste  and  duty  to  repair,  1017 
Possession  of  mortgaged  property,  1006 

Abandonment  of  possession,  1008 

In  general,  1006 

Recovery  of  possesson,  1006 

Retention  and  abandonment  of  posses- 
sion, 1008 
Possession,  what  constitutes,  1004 
Power  to  assign,  1012 
Power  to  lease,  1013 
Power  to  mortgage,  1012 
Protection  of  security,  1013 
Purchase  of  outstanding  title,  1013 
Re-establishment  of  lien,  1005 
Relation  to  third  parlies,  1005 
Removal  of  cloud  from  title,  1005 
Rents  and  profits,  1009 

Accounting  in  general,  1010 

Application  of  rents  to  purpose  of  mort- 
gage, 1009 

Manner  of  accounting,  1011 

Right  to  rents  and  profits,  1009 

When  chargeable  as  mortgagee  in  pos- 
session, 1010 

With  what  chargeable,  ion 
Rights  and  liabilities  may  depend  on  pos- 
session, 1004 
Rights  respecting  injuries  to  mortgaged 

property,  1016 
Rights  respecting  title  deeds,  1014 
Rights  under  railroad  mortgages,  1006 
Taxes,  fixtures,  improvements,  insurance, 

crops,  emblements,  timber,  and  estovers 

1006 

What  constitutes  mortgagee  in  possession, 
1004 

When  mortgagee  regarded  as  owner,  1005 
When  rights  under  morlgage  are  barred, 
1005 

Rights  and  liabilities  of  mortgagor  (see  infra, 
Personal  Liability  for  Indebtedness), 
976 

Accounting,  981 
Constructive  possession,  977 
Crops,  976 


MORTGAGES,  cont'd. 
Rights  and  liabilities  of  mortgagor,  cont'd. 
Emblements,  976 
Estoppel  of  mortgagor,  984 
Estovers,  976 
Fixtures,  976 
Improvements,  976 
In  general,  976 

Injuries  to  property  and  recovery  of  possession, 

980 

By  or  from  mortgagee,  981 
By  or  from  third  persons,  980 
Insurance,  976 

Liability  for  injury  to  premises,  983 
Liability  for  rent  while  in  possession,  983 
Mixed  possession,  978 

Mortgagor  may  not  impair  mortgagee's 

rights,  976 
Mortgagor  regarded  as  owner,  976 
Partition,  976 

Personal  liability  for  indebtedness,  see  infra, 

Personal  Liability  for  Indebtedness. 
Possession,  977 
Power  to  devise,  978 
Power  to  lease,  978 
Power  to  sell,  978 
Redemption.  981 
Rents  and  profits,  979 

In  general,  979 

Limitations  upon  right,  980 

Right  to  rents  and  profits  transferable, 
980 

Right  to  and  necessity  of  reconveyance,  981 

Nature  of  reconveyance,  982 
Where  mortgage  does  not  pass  title,  981 
Where  morlgage  passes  title,  981 
Right  to  deal  with  mortgaged  property, 
978 

Right  to  possession,  977 

Right  to  rents  and  profits,  979 

Right  to  surplus  under  foreclosure  sale, 

982 
Taxes,  976 
Timber,  976 

Where  the  mortgagee  has  a  right  to  the 
appointment  of  a  receiver,  977 

Sales,  see  infra,  Transactions  Either  Mort- 
gages or  Sales. 

Satisfaction,  see  infra.  Extinguishment  of 
Mortgages. 

Seal : 

Assignments,  1035 

Defeasance,  910 

Necessity,  904 
Statute  of  fraud : 

Assumption  of  mortgage,  992 

Parol  evidence,  953 
Statutory  definition,  898 
Stipulations,  see  infra,  Covenants. 
"  Subject  to  mortgage see  infra.  Personal 

Liability  for  Indebtedness. 
Subrogation  of  mortgages,  1047 

Assumption  of  mortgage,  993 
Sufficiency  of  mortgage,  see  infra.  Contents 

and  Sufficiency  of  Mortgages. 
Support : 

Assignment  of  mortgages  for  support,  1024 

Suretyship : 

Assumption  of  mortgage,  997 
Extention  of  time  of  payment,  1058 

Surplus : 

Right  to  surplus  under  foreclosure  sale, 

982 
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MORTGAGES,  cont'a. 

Tacking  and  consolidation,  1050 
Consolidation  of  mortgage,  1054 
Tacking  a  subsequent  to  a  prior  incumbrance, 

1050 

Canadian  statute,  1054 
English  statutes,  1053 
Equality  of  equities,  1051 
Irish  stalnte,  1054 

Limitations  and  exceptions  to  principle, 
1053 

Loan  on  credit  of  land,  1051 

Necessity  for  getting  in  legal  estate,  1053 

Necessity  for  holding  legal  and  equi- 
table titles  in  same  right,  1053 

Requisites  for  application  of  principle, 
105 1 

Statement  of  principle,  1050 
United  States  statute,  1054 
Want  of  notice  of  second  incumbrance 
1052 
Taxes,  976 

Covenant  as  payment  of  taxes,  931 
Technical  definition,  898 
Tender,  1062 

Effect  of  making  tender,  1062 
Extinguishment  of  mortgage  by  tender, 
1062 

Tender  after  default,  1062 
Tender  on  law  day,  1062 
Timber,  976 

Time  of  performance,  930 

Title,  900 

Mortgage  vests  title  in  mortgagee. 
Purpose  for  which  title  vests  in  mortgagee, 
901 

Transactions  either  mortgages  or  sales,  935 

Absence  of  collateral  agreement,  949 

Absence  of  covenants,  949 

Absence  of  express  promise  to  pay,  949 

Absence  of  mutual  rights,  942 

Absolute  conveyances  and  agreements  for 
reconveyance  not  necessarily  mort- 
gages. 948 

Application  for  loan  of  money,  945 

By  whom  question  raised,  936 

Character  of  transaction  determined  by 
intention  of  parties,  937 

Collection  of  rents  and  profits,  946 

Conditional  sales  not  favored,  937 

Conflict  of  laws,  937 

Consideration  of  surrounding  circum- 
stances, 939 

Construction,  937 

Contract  of  sale  valid,  937 

Conveyances  held  mortgages  in  equity,  943 

Deed  absolute  on  its  face  fraudulent,  942 

Determination  of  question,  937 

Documents  relating  to  same  transaction 
construed  together,  941 

Failure  to  assert  rights  as  mortgagor,  947 

Grantor  not  required  to  pay  rent,  945 

Inadequacy,  946 

Indicia  of  mortgage,  944 

Intention,  937-938 

Intention  to  secure  indebtedness  not  ap- 
parent, 941 
Jurisdiction  in  equity,  905 
Mortgage  favored,  937-938 
Necessitous  circumstances  of  grantor,  945 
Necessity  of  mutual  understanding,  937 
No  indebtedness  from  grantor,  948 
Original  character  of  instrument,  938 

I  2c 


MORTGAGES,  confd. 

Transactions  either  mortgages  or  sales,  cont'd. 
Parol  evidence,  949 

Application   of   rules   to  grantor  and 

grantee,  952 
At  law,  949 
Burden  of  proof,  954 
Fraud,  952 

Grounds  on  which  evidence  is  admissi- 
ble, 952 

In  equity  and  under  the  codes,  950 
Nonapplication  of  rule  as  to  varying 

writing  by  parol,  953 
Omission  of  defeasance  through  fraud, 

952 

Parol  admission  alone,  956 
Parol  proof  that  absolute  deed  is  a  mort- 
gage, 949 

Parol  proof  that  absolute  deed  is  con- 
ditional, 951 

Parol  proof  that  mortgage  is  a  sale,  951 

Preponderance  of  evidence,  955 

Presumptions  of  law,  954 

Statute  of  frauds  no  bar  to  admission, 
953. 

Sufficiency  of  evidence,  954 
Payment  of  taxes  ty  grantor,  946 
Possession  under  lease  requiring  rent,  945 
Pre-existence  and  continuance  of  debt,  944 
Principal  test,  940 
Relationship  of  parties,  939 
Relative  value  to  be  considered,  939 
Retention  of  possession  by  grantor,  945 
Right  to  repurchase  optional,  942 
Simultaneous  defeasance,  947 
Statutory  recognition  of  equitable  doc- 
trine, 944 

Understanding  of  grantor  only  not  suffi- 
cient, 937 

Voluntary  surrender  or  cancellation  of  de- 
feasance, 942 

Where  and  in  what  proceedings  deed 
ptima  facie  a  sale  regarded  as  mort- 
gage, 935 

Where  no  extrinsic  facts  or  circumstances 
have  been  shown,  940 

Where  transaction  prima  facie  a  sale  re- 
garded as  mortgage,  943 

Where  transaction  regarded  as  absolute 
or  conditional  sale,  941 
Transfer  of  mortgaged  properly,  1024 
Trespasses : 

Mortgagee's  liability,  1018 
Trustees  : 

Who  may  be  mortgagee,  915 

Who  may  be  mortgagor,  914 
Undue  influence,  912 
Usury,  935 

Assignment,  1038 

Effect  of  usury  in  assignment,  1038 
Personal  liabilitv  for  indebtedness,  1001 
Valuable  consideration,  920 

Advances,  923 

Antecedent  indebtedness,  923 

Forbearance,  922 

Future  advances,  923 

Release.  922 
Warranty,  929 
Waste : 

Mortgagee's  liability,  1017 
Wills : 

Power  of  mortgagor  to  devise,  978 
Power  of  mortgagor  to  lease,  97S 
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MORTGAGES,  cont'd. 
Witnesses  : 

Assignments,  1035 
Writing  : 

Necessity,  904 

MORTMAIN,  1075 

MORTUAK  Y,  see  Mortality  Tables. 

MORTUUS  CASU,  1075 

MORTUUS  CIVILITER,  1075 

MOSSES,  1075 

MOTHER,  1076 

MOTHER'S  SHARE,  1076 

MOTION,  1076 

MOTION  MAN,  1077 

MOTIVE,  1077 

Medical  jurisprudence,  564 

MOTOR,  1078 

MOUNTED  OFFICER,  1078 
MOVABLE  PROPERTY,  1078 
MOVABLES,  1078 
MOVING,  1079 
MR.,  1079 
3IRS.,  1079 
MULATTO,  1079 
MULES,  1080 

MULTIFARIOUSNESS,  1080 

MULTIPLE,  1080 

MULTITUDE,  1080 

MUNICIPAL,  1080 

MUNICIPAL  AID,  1082 
Acceptance  by  donee,  1115 
Agricultural  land,  1085 
Agricultural  societies,  1089 
"Aid,"  1090 
Amount  of  aid,  1103 
Animals : 

Payment  for  diseased  animals  killed,  1091 
Assent  of  electors  or  taxpayers,°no7 

Conditions  attached  to  signature,  1107 
Effect  of,  11 14 

Election  to  determine  assent  of  electors  or  tax- 
payers, see  infra,  Elections. 

Necessity  for,  1107 

Petition  by  taxpayers,  1107 

Sufficiency  of  signature,  1107 

Withdrawal  of  assent,  1 107 
Assignment  of  grants  of  aid,  1115 
Ballots,  1112 
Bribery,  1113 
Call  for  election,  1109 
Canals,  1086 
Charities,  1085 
Cities : 

Rebuilding  cities  in  case  of  fire,  1084 
Conditional  grants  of  aid,  11 18 

Condition  as  to  completion  and  operation 

of  railway,  1 121 
Conditions  as  to  proseculion  of  work  in 

construction  of  railway,  1118 
Conditions  as  to  route,  1118 


MUNICIPAL  AID,  cont'd. 
Conditional  grants  of  aid,  cont'd. 

Conditions  must  be  performed,  1119 
Conditions  with  regard  to  location  of  rail- 
way, 1121 

Construction  of  particular  conditions,  1 120 
Delivery  in  escrow,  1120 
Implied  power  to  impose  conditions,  1118 
Location,  1121 
Location  of  depot,  11 18 
Performance  of  conditions,  11 19 
Power  of   municipality  to  impose  condi- 
tions, 1118 

Remedy  of  municipality  to  compel  per- 
formance, 1121 

Requirements  in  charter  of  railroad,  1119 

Right  to  aid  made  dependent  on  work  in 
construction  of  railway,  1120 

Statutory  conditions,  11 19 

Statutory  requirements,  1119 

Time  of  performance,  1120 
Consent  of  electors  or  taxpayers,  see  infra, 

Assent  of  Electors  or  Taxpayers. 
Consolidation  of  corporations,  1116 
Constitutional  law : 

Construction,  1098 

Effect  of  constitutional  amendments  upon 
prior  legislation,  1096 
Constitutional  restrictions  on  power  of  legisla- 
ture : 

Aid,  1090 

Aid  to  railways,  1091 
Charitable  associations,  1091 
General  constitutional  restriction  on  in- 
debtedness, 1092 
In  general,  1089 
Loan  of  credit,  1090 

Payment  for  diseased  animals  killed,  1091 
Payments  based  on  consideration,  1091 
Public  improvements,  1090 
Restriction  against  disposition  of  bonds 

for  less  than  par,  1092 
Restriction  upon  granting  aid  by  state, 

1092 

Retroactive  effect  of   constitutional  pro- 
visions, 1093 
Saving  clause  in  Illinois  constitution,  1093 
State  institutions  and  enterprises,  1091 
Statutes  validating  prior  contracts,  1090 
Surrender  of  shares  of  stock  subscribed, 
1092 

Construction : 

Conditions,  1120 

Construction  of  legislative  grants  of  power,  1097 
Aid  "  in  the  completion  of  "  railroad,  1100 
Amount  of  aid,  1103 
"Any  railroad,"  1099 

Bonds  in  excess  of  authorized  amount,  1103 
"  Branch  railroad,"  1100 
Constitutional  and  statutory  restrictions, 
1098 

Construction  of  particular  statutes,  1099 
Construction  of  statutes  with  regard  to 

character  of  aid  authorized.  1102 
Construction  of  statutes  with  regard  to  ob- 
ject of  aid,  1099 
Construction  of  statutes  with  regard  to 

particular  municipalities,  1099 
"  Corporate  body,"  1099 
De  facto  railway  corporations,  1101 
Express  restrictions  upon  power  of  newly- 
organized  counties,  1098 
"  Extraordinary  or  special  purpose,"  1102 
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MUNICIPAL  AID,  cont'd. 
Construction  of  legislative  grants  of  power,  con. 
Foreign  corporations,  iioo 
General  aid,  1102 
Implied  power,  1097 
Implied  power  to  loan  credit,  1097 
Implied  power  to  make  donations  to  rail- 
way companies,  1097 
"  Internal  improvements,"  nor 
Mill,  1102 
"  Near,"  1101 

Power  to  obtain  money  on  loan  of  faith 

and  credit,  1102 
Power  to  subsctibe  to  stock  of  railway 

company,  1102 
"  Public  improvements,"  1102 
"  Public  purpose,"  1102 
"  Railroad  companies,"  1100 
Railroad    companies   incorporated  after 

passage  of  enabling  acts,  1100 
Railroads  running  to,  from  through,  or 

near  municipality,  1100 
Restrictions  on  amount  of  aid,  1103 
"  Roads,"  1101 

Statutes  to  be  strictly  construed,  1098 
Contesting  election,  1113 
"  Corporate  body,"  1099 
Counties : 

Express  restriclions  upon  power  of  newly 
organized  counties,  1098 
Curative  acts,  1094 
De  facto  corporations,  nor 
"  Duly  organized,"  1101 
Educational  institutions,  1085 
Elections,  1108 

Application,  1109 

Assent  of  electors  or  taxpayers,  see  infia. 

Assent  of  Electors  or  Taxpayers. 
Assent  of  voters  or  taxpayers,  1089 
At  what  elections  question  to  be  submit- 
ted, 1111 

Authority  conferred  by  election,  1114 
Ballots,  1112 
Bribery,  1113 

Call  or  order  for  election,  1109 
Changing  conditions  of  subscription,  1114 
Contesting  election,  1113 
Corrupt  practices,  1113 
Designaiion  of  railway  company,  mo 
Determining  result  of  election,  1112 
Elections  on  same  day,  1094 
Estopptl    to  deny    validity   of  election, 
1 109 

Extern  of  authority  conferred  by  election, 
1 1 14 

Form  of  ballots,  1112 

In  general,  1108 

Inhabitants,  1111 

Issuance  of  bonds,  1110 

Mere  irregularities,  1108 

Notice  of  election,  1112 

Petition  or  application  for  election,  1109 

Proposition  must  be  single,  nil 

Proposition  submitted  to  vote,  1110 

Qualification  of  voters,  nil 

Registration  of  voters,  1111 

Second  election,  1114 

Valid  election  essential,  1094 

Where  manner  of  conducting  election  not 
prescribed,  1108 
Escrow,  1120 
Estoppel : 

Validity  of  election,  1109 
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MUNICIPAL  AID,  cont'd. 
Exercise  of  power  by  municipality,  1 104 

Approval  of  subscription  by  grand  jury, 
1 104 

Bona  fide  purchasers,  1104 
By  what  officers  power  to  be  exercised, 
1 105 

•  Compliance  with  statute  in  exercise  of 
power,  1104 
In  general,  1104 

Officers  interested  in  corporation  to  which 
aid  is  granted,  1105 

Pennsylvania  statute,  1104 
"  Extraordinary  or  special  purpose,"  1102 
Farmers,  1085 
Fires : 

Rebuilding  cities  in  case  of  fire,  1084 
Foreign  corporations,  1100 
"  From,"  iroo 

Grant  of  power  (see  infra,  Construction  of 
Legislative  Grants  of  Power),  1094 
Consolidation  of  railway  companies,  1094 
Curative  acts,  1094 
How  power  granted,  1094 
Unauthorized  grants  of  aid,  1122 
Implied  power,  1097 

Implied  power  to  make  donations  to  rail- 
way companies,  1097 
Loan  of  credit,  1097 
Power  not  implied,  1097 
"  Inhabitants,"  nil 
Insolvency,  1115 
"  Internal  improvements,"  1101 
Interpretation,  see  infra,  CONSTRUCTION  OF 

Legislative  Grants  of  Power. 
Legislature  (see  infra,  Constitutional  Re- 
strictions on  Power  of  Legislature; 
Construction  of  Legislative  Grants 
of  Power): 
Grant  of  power,  1094 

Power  of  legislature  to  authorize  municipal 

aid,  1084 
Repeal  of  power,  1095 
"  Loan  of  credit,"  1090 

Manufactories,  1084 

Mills,  1085,  1102 

Navigable  waters,  1085 

"  Near,"  1100,  1101 

"  Other  property,"  1106 

Payment  of  subscriptions  and  donations,  1105 
Bonds  aniedated,  1106 
Bonds  at  par,  1106 
Bonds  expressly  authorized,  1105 
Borrowing  money  by  bond  issue.  1106 
Delivering  bonds  directly  to  company,  1106 
Effect  of  general  power  to  subscribe  to 

stock,  1 105 
General  power  to  borrow  money,  1106 
Grant  of  power  as  fully  as  any  individual, 
1 106 

Option  to  levy  tax  or  borrow  money,  1106 

Other  property,  1106 

Terms  to  be  agreed  upon,  1106 

Where  tax  to  be  levied.  1105 
Petition  by  taxpayers,  1107 
Petition  for  election,  1109 
Plankroads,  1086 
Presumption,  1094 
'   Private  enterprises,  1084 
Private  manufactories,  1084 
Public  improvements,  logo,  1102 
Public  purposes,  1084 

Agricultural  societies,  1089 
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MUNICIPAL  AID,  cont'd. 
Public  purposes,  cont'd. 

Aid  to  farmers  to  cultivate  land,  1085 
Canals,  1086 

Charitable  institutions,  1085 
Construction  of  term,  1102 
Education,  1085 
Gristmills,  1085 
Improvement  of  streams,  1085 
Incidental  benefits  to  public  immaterial, 

1084 
In  general,  1084 
Institutions  of  learning,  1085 
Navigable  waters,  1085 
Plankroads,  1086 
Private  enterprises,  1084 
Private  manufactories,  1084 
Railways,  see  infra.  Railroads. 
Rebuilding  cities  in  case  of  fire,  1084 
Turnpikes,  1086 
Water  power,  1085 

What  constitutes  a  public  purpose  or  en- 
terprise, 1084 
Railroads  (see  infra,  Construction  of  Legis- 
lative Grants  of  Power),  1086 

Aid  to  railway  companies.  1086 

Assent  of  voters  or  taxpayers,  1089 

"  Branch  railroad  "  1100 

Compelling  aid  by  municipal  corporations, 
1089 

Consolidation  of  railroads,  1094 
Constitutional  restrictions,  1091 

General  constitutional  restriction  on  in- 
debtedness, 1092 

In  general,  1091 

Resrictions  against  disposition  of  bonds 

for  less  than  par,  1092 
Surrender  of  shares  of  stock  subscribed, 

1092 

General  rule,  1086 

Grant  of  power,  1094  . 

How  power  granted,  1094 

"  In  the  completion  of,"  1100 

Iowa,  1088 

Michigan,  1088 

Minority  rulings,  1087 

"  Railroad  companies,"  1100 

Railroads  constructed  and  equipped,  1089 

Railroads  located  out  of  state  or  limits  of 
municipality,  1089 

Railroads  running  to,  from,  through,  or 
near  municipality,  1100 

School  districts,  1088 

Territories,  1088 

Wisconsin,  1087 
Ratification,  see  infra.  Curative  Acts. 
Release  of  municipality  from  liability  on  sub- 
scriptions, 1 1 16 

Amendments  to  charter  of  railway  com- 
pany, iri6 

Consolidation  of  corporations,  1116 

Mortgage,  lease,  or  transfer  of  road,  or 
purchase  of  other  road,  11 16 

Negligent  and  improvident  construction 
of  railroad,  1116 

Noncompliance  with  condition,  1117 

Release   of    subscription    by  company, 
1117 

Remedy  of  taxpayers  in  case  of  unauthor- 
ized grants  of  aid,  1122 

Repeal  of  power,  1095 

Effect  of  constitutional  amendments  upon 
prior  legislation,  1096 
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MUNICIPAL  AID,  cont'd. 
Repeal  of  power,  cont'd. 
In  general,  1095 

Repeal  of  paiticular  statutes,  1096 
Rights  and  liabilities   of    municipality  as 

stockholder,  1117 
Rights  of  taxpayers  to  stock,  1117 
"  Roads,"  1101 
School  districts : 

Railways,  1088 
Scope  of  title,  1083 
States : 

Constitutional  restrictions  upon  granting 
aid  by  state,  1092 

Statutes,  see  infra,  Construction  of  LEGIS- 
LATIVE Grants  of  Power. 

Stocks : 

Rights  of  taxpayers  to  stock,  1117 
Rights  and  liabilities  of  municipality  as 

stockholders,  1117 
Subscriptions : 

Actual  subscription  on  books  of  company 

unnecessary,  1115 
Assignments,  1115 

Changing  conditions  of  subscription,  11 14 
Taxes,  see  infra,  Payment  of  Subscriptions 

and  Donations. 
Territories : 

Railways  1088 
"  Through,"  1100 
"  To,"  1100 
Transfer,  1115 
Turnpikes,  1086 
Voters,  see  infra,  Elections. 
Votes,  see  infra,  Elections. 
When  right  of  company  becomes  effective 
1114 

MUNICIPAL  CONTRACTS  (see  infra,  Con- 
tracts): 
De  facto  corporations : 

Contracts,  1x56 

MUNICIPAL  CORPORATIONS  (see  Mu- 
nicipal Aid;  Municipal  Securities),  1 123 
Acquisition  of  property,  1184 

Conveyance  on  condition  of  limitation, 
1187 

Devise  or  bequest,  1186 
Lease,  1186 

Manner  of  acquisition,  1185 

Part  ownership,  1187 

Power  to  take  as  trustee,  1186 

Property  beyond  corporate  limits,  1187 

Property  for  municipal  purposes,  1184 

Purchase,  1186 

Purposes  for  which  municipal  corporation 

has  no  right  to  acquire  property,  1185 
Right  to  acquire  property,  1184 

Advertisement,  see  injra,  Bids.  v 

Agency,  see  infra,  Officers. 

Aid,  see  Municiaal  Aid;  Municipal  Cor- 
porations. 

Aldermen,  see  infra,  Governing  Bodies. 

Almshouses,  1147 

Amendment  of  charter,  1139 

Annexation  of  territory  (see  infra,  Change  of 
Boundaries),  1152 
Adjacent  or  contiguous  territory,  1154 
Collateral  attack  of  annexation  proceed- 
ings, 1155 

Compliance  with  statute  requirements, 
"54 

Illegal  annexation,  1154 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Annexation  of  territory,  cont'd. 
In  general,  1152 

Interference  with  elective  franchises,  1153 

Legislative  control,  see  infra,  Legislative 
Control  of  Municipal  Corporations. 

Property  subdivided  into  block  and  lots, 
"53 

Rule  under  general  municipal  and  cor- 
poration acts,  1 1 53 

Anticipation  of  Revenues,  see  infra,  Limita- 
tion of  Indebtedness. 

Arbitration : 
Award,  1146 

Area  (see  infra,  Territorial  Limits  and 
Subdivisions),  1132 

Assignments : 

Assignability  of  municipal  contract,  1157 

Attorneys,  1159 

Contracts  for  defense  of  municipal  officers, 
1 160 

Contracts  with  attorneys  in  general,  1159 
Requisites  for  contract  with  attorney,  1160 

Ayes  and  nays,  12 14 

Extrinsic  evidence  of,  1214 
In  general,  1214 

Bids,  1 165 

Acceptance  of  bids,  1169 
Advertisement  for  bids,  1167 
B^nd  or  security  for  performance,  1168 
Circumstances  to  be  considered  in  rejec- 
tion or  acceptance,  1170 
Competition  among  bidders,  1166 
Contract  awarded  must  correspond  with 

advertisement,  1169 
Contract  invalid  if  not  let  as  prescribed, 
1 165 

Discretion  as  to  acceptance  or  rejection  of 

bid,  1169 
Effect  of  acceptance,  1170 
Fraud,  1171 

Illegal  acceptance  or  rejeclion,  1170 
In  general,  1165 
Monopolies,  1166 

Need  not  let  to  lowest  bidder  unless  re- 
quired by  charter  or  statute,  1165 

Opening  bids,  1168 

Patented  articles,  1166 

Quality  and  value  of  work,  1170 

Readvertisement,  1167 

Rejection  of  all  bids,  1169 

Sale  of  property  on  bids,  1189 

Skill  of  bidder,  1170 

Submission  of  bids,  1167 

When  contract  arises,  1170 

Withdrawing  bids,  1168 

Bills  of  exchange  and  promissory  notes, 
1 144 

Borrowing  money : 

Power  to  borrow  money,  1143 
Boundaries  (see  infra.  Change  ok  Boundaries; 
Territorial  Limits  and  Subdvisions): 

Reduction  of  boundaries,  1155 
Bounties,  1146 
By-laws,  1145 
Celebrations,  1145 

Change  of  boundaries  (see  infra,  Annexation 
of  Territory),  1150 
Change  by  corporate  authorities,  1151 
Consent  of  inhabitants,  1151 
Effect  of  change  of  boundaries,  1152 
In  general,  1150 

Legislative  control,  see  infra,  Legislative 
Control  of  Municipal  Corporations. 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Change  of  name,  1143 

Charters  (see  infra,  Creation  and  Organiza- 
tion; Dissolution),  1136 

Amendment,  1139 

Charter  not  a  contract,  1136 

Conflict  between  charter  and  state  consti- 
tution, 1139 

Conflict  between  charter  and  statute,  1138 

Consent  of  incorporators,  1137 

Expense  of  charter,  1136 

General  rule  as  to  acceptance,  1137 

In  general,  1136 

Repeal,  1139 

Submission  to  vote,  1137 
Claims,  see  infra,  Presentation  of  Claims, 

Notice  of  Injury  and  Intent  to  Sue. 
Class  legislation .  see  infra.  Legislative  Con- 
trol of  Municipal  Corporations. 
Collateral  attack,  1236 

Collateral  attack  for  annexation  proceedings, 

"55 
Collusion,  1171 
Committee,  1216 

How  committee  must  act,  1218 

Common    council,    see    infra.  Governing 

Bodies. 
Compromise,  1146 

Constitutional  law  (see  infra.  Limitation  of 
Indebtedness): 
Charter  not  a  contract,  1136 
Conflict  between  charter  and  state  consti- 
tution, 1139 
Constitutional  restrictions  on  power  of 
legislature,  1089 
Construction  of  powers,  1140 
Contractors,  1200 
Contracts,  1156 
Annulling,  1164 
Assignability,  1157 
Bids,  see  infra,  Bids. 
Changing,  1164 
Charter  not  a  contract,  1136 
Consolidation  and  merger.  1225 
Construction  of  municipal  corporations, 
1171 

Contracts  abridging  or  restricting  legisla- 
tive powers,  1158 
Contracts  to  influence  legislation,  1158 

Contracts  -with  attorneys,  see  infra,  ATTOR- 
NEYS. 

Contracts  with  officials,  n  78 
In  general,  1178 
Ratification,  1179 

Recovery  back  of  consideration  paid, 
1180 

Recovery  on  quantum  7/ieruit,  II7Q 
What  constitutes  interest  in  contract, 
1179 

Contracts  with  reference  to  public  duties, 

"59 

Corporations  de  facto,  1156 
Estoppel,  1182 
Estoppel  of  corporation,  1182 
In  general,  1182 

Unauthorized  action  of  officers  and 
agents,  1183 
Estoppel  of  persons  dealing  with  cor- 
porations, 1183 
Express  and  implied  contracts,  see  infra. 

Express  and  Implied  contracts. 
Formal  requisites  where  mode  is  prescribed, 
1 162 

Charter  formalities,  1162 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Contracts,  cont'd. 
Formal  requisites  where  mode  is  prescribed, 

cont'd. 

Contract  not  fully  performed,  1164 

Doctrine  that  city  bound,  1163 

Doctrine  that  city  not  liable,  1164 

Executed  contracts,  1163 

Executory  contracts,  1163 

In  general,  1162 

Quantum  meruit  or  valebat,  1 163 

View  that  noncompliance  is  fatal,  1162 

When  writing  required,  1164 
Formal  requisites  where  no  mode  is  pre- 
scribed, 1 161 

In  general,  1161 

Name,  1161 

Parol  contracts,  1161 

Resolution  or  ordinance,  1161 

Seal,  1161 
Guaranty,  1160 

Illegal  contracts,  see  infra,  Illegal  Con- 
tracts. 

Incidents  of  municipal  contract,  1156 
In  general,  1156 

Legislative  control  of  municipal  contracts, 

1222 

Exercise  of  judicial  powers,  1223 

In  general,  1222 

Payment  of  debts,  1222 

Vested  rights,  1222 

Who  may  invoke  immunity,  1222 
Letting  on  bids,  see  infra.  Bids. 
Limitation  of  indebtedness,  see  infra,  LIMI- 
TATION of  Indebtedness. 
Lowest  bidder,  see  infra.  Bids. 
Modifying,  1164 
Parol  contracts,  n6r,  1164 
Power  to  contract,  1 143 

Commercial  paper,  1144 

In  general,  1143 
•  Power  to  borrow  money  or  incur  debt 
1 143 

Remission  of  penalties,  1145 

Subscription  to  stock  of  private  corpora- 
tions, 1144 

Waiver  of  forfeiture,  1145 
Presumption  of  knowledge  of  limitation 

on  municipal  powers,  1183 
Presumption  of  legality,  1171 
Provision  for  letting  on  bids,  see  infra, 

Bids. 
Ratification,  11 80 

Contracts  beyond  corporate  powers,  1181 

Mode  of  ratification,  1182 

In  general,  1180 

What  constitutes,  1181 
Suretyship,  1160 
Ultra  vires  contracts,  1180 
Voluntary  association,  1156 
What  constitutes  municipal  corporation, 

1156 

Writing.  1161,  1164 

Conveyance,  see  infra.  Acquisition  of  Prop- 
erty. 

Council,  see  infra,  Governing  Bodies. 
Courts,  see  infra,  JUDICIAL  CONTROL. 
Creation  and  organization,  1 132 
Area,  1132 

Creation  by  implication,  1133 
De  facto  corporations,  1135 
Delegation  of  creative  power,  1134 
Effect  of  adoption  of  general  law,  1134 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Creation  and  organization,  cont'd. 

English  municipal  corporation  act,  1134 
Essential  requisites,  1132 
Existence  by  prescription,  1135 
General  incorporation  acts,  1134 
How  corporate  existence  shown,  1136 
In  general,  1132 

Members  of  municipal  corporation,  1 1 33 
Population,  1132 
Special  act,  1133 
Territory,  1132 
Curative  acts,  1095 

Debts  (see  infra.  Limitation  of  Indebted- 
ness), 1 190 
Consolidation  and  merger,  1225 
Liability  of  municipal  property  for  indi- 
vidual debts,  1190 
Liability  of  property  of  inhabitants  for 

municipal  debts,  1190 
Power  to  incur,  1143 
Separation  and  division,  1225 
De  facto  corporations,  1135 

Contracts,  1156 
Definition,  1130 

Delegaled  governmental  powers,  1139 
Delegation  of  creative  power,  1134 
Delegation  of  powers,  1217 
Devise  or  bequest,  1186 
Discretionary  powers  or  duties,  1141 
Disposition  of  property,  11 88 

Diversion  to  private  uses,  1188 

In  general,  1188 

Manner  of  disposition,  1189 

Power  to  mortgage  1189 

Property  held  in  trust  for  the  public, 
1188 

Sale  on  bids  1189 
Dissolution,  1235 

Collateral  attack,  1236 

Effect  on  municipal  offices,  1238 

Effect  on  property  and  powers,  1238 

In  general,  1235 

Judicial  decree.  1236 

Misuser,  1236 

Nonuser,  1236 

Repeal  of  charter,  1235 

Surrender  of  charter,  1235 
Distinguished   from    private  corporations, 

1131 

Distinguished  from  quasi-municipal  corpora- 
tions, 1 130 
Districts,  1155 

Duties  of  municipal  corporations,  see  infra. 
Powers  and  Duties  of  Municipal  Cor- 
porations. 

Eminent  domain,  1148 

Employees,  see  infra,  OFFICERS. 

Entertainments,  1145 

Estoppel,  see  infra.  Contracts. 

Evidence : 

How  corporate  existence  shown,  1136 

Exclusive  privileges,  see    Monopolies  and 

Trusts. 
Execution,  1189 

Express  and  implied  contracts,  11 57 

Contract  not  implied  where  express  con- 
tract unauthorized,  115S 
In  general,  1157 

Money  received  through  illegality  or  mis- 
take, 1158 

When  contract  implied  and  when  not,  1157 
Where  charter  prescribes  formalities,  1157 
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MUNICIPAL,  CORPORATIONS,  cont'd.  ' 
Extension  of  limits,  see  infra.  Annexation 

of  Territory. 
Fire  department,  1147 
Fire  limits,  1147 

Firemen,  fire  department,  etc.,  1205 
Franchise  : 

Grant  of  franchise,  1146 

Misuser,  1236 

Nonuser,  1236 
Fraud : 

Bids,  1171 
Garnishment,  1189 

General  nature  of  municipal  corporations, 

1131 
Gifts,  1146 

Governing  bodies,  1209 
Chief  officer,  1215 
Committees,  1216 
Constitution,  1210 
In  general,  1209 

Manner  of  rescission  of  formal  action,  1216 

Mode  of  action,  1210 

Must  act  in  manner  prescribed,  1210 

Necessity  for  presence  of  chief  officer,  1215 

Organization,  1210 

Publication  of  proceedings,  1215 

Qualifications  of  members,  12 14 

In  general,  1214 

Interest,  1214 
Reconsideration,  1215 

Relation  of  governing  body  to  corporation, 

1209 
Rescission,  1215 

Rescission  of  former  action,  1215 
Rules  of  procedure,  1213 
In  general,  1213 
Suspension  of  rules,  1213 
Guaranty,  1160 
Hospitals,  1147 

Illegal  contracts  (see  infra.  Ultra  Vires)- 
Contracts  abridging  or  restricting  munici- 
pal powers,  1 158 
Contracts  to  influence  legislation,  1158 
Contracts  with  reference  to  public  duties, 
1159 

Illumination,  1147 
Implication : 

Creation  by  implication,  1133 

Implied  contracts,  see  infra.  Express  AND  Im- 
plied Contracts. 

Implied  powers,  1139 

Indebtedness,  see  infra,  Limitation  of  In- 
debtedness. 
Independent  contractors,  1200 
Indictment,  1231 
Jails,  1 195 

Judges,  see  infra,  Judicial  Control 
Judicial  Control,  1229 

Administrative  or  ministerial  functions, 
1230 

Illegal  or  ultra  vires  acts,  1230 

Legislative  or  discretionary  functions,  1229 

Unauthorized  contracts,  1231 
Juries : 

Right  to  jury  trial,  1132 
Lease,  11 86 

Legislative  control  of  municipal  corporations, 

1218 

Consolidation,  merger  and  division,  1225 
Effect  on  contracts  and  debts,  1225 
Effect  on  property,  1225 
Limitation  of  indebtedness,  1225 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Legislative  control  of  municipal  corporations, 

cont'd. 

Consolidation,  merger  and  division,  cont'd. 
Ordinances,  1225 
Separation  and  division,  1225 

Effect  on  debts  and  liabilities,  1225 
Effect  on  properly,  1226 
Control  over  m unicipal  property,  1220 
Highways,  1220 
In  general,  1218 

Inviolability  of  state's  grant,  1221 

Legislation  delegated  to  municipality  may 
be  resumed,  1219 

Matters  of  public  concern,  1220 

Municipal  contracts,  1222 

Municipal  officers,  1223 

Municipal  revenues,  1221 

Payment  of  debts,  1222 

Property  held  in  right  of  private  owner- 
ship, 1220 

Purely  local  matters,  1219 

Special  legislation,  1227 

Acts  general  in  form  aid  character,  1228 
Classification  according  to  population, 
1229 

Classification  and  class  legislation,  1228 
In  general,  1227 
Title  of  statutes,  1219 
Validating  municipal  acls,  1226 
Liability,  see  infra,  Contracts;  Torts. 
Liens,  1191 

Limitation  of  indebtedness,  1171 

Adoption  of  the  constitution,  1171 
Anticipation  of  revenues,  1174 
Computation  of  indebtedness,  1177 
Aggregating  payment,  1178 
Cash  on  hand,  1177 
Invalid  obligations,  1178 
Miscellaneous  matters,  1178 
Uncollected  taxes,  1177 
Consolidation  and  merger,  1225 
Contract?  with  attorneys,  1173 
Damages  for  breach  of  contract,  1173 
Debts  partly  within  the  limits,  1173 
Effect  of  subsequent  statute  on  prior  limi- 
tation, 1 1 71 
Effect  on  existing  charters,  1171 
Implied  contract,  1172 
In  general,  1171 
Liabilities  ex  delicto,  1173 
Limitation  to  annual  revenue,  1173 
Limitation  to  fix  fund,  1173 
Limitation  to  prescribe  percentum  of  value 

of  taxable  property,  1175 
Limited  by  taxing  power,  1171 
May  not  contract  beyond  limit  prescribed, 
1172 

Percentum  of  value  of  taxable  property, 

"75 

Prohibition  of  indebtedness  unless  pro- 
vision made  for  payment,  1174 

Requirement  for  previous  appropriation, 
1174 

Value  of  property,  1175 

What  constitutes  indebtedness,  1175 

Change  of  investments,  1176 

Debts  due/'/  future,  11 77 

Debts  for  current  expenses  payable  out 
of  current  revenue,  1176 

Debts  payable  on  contingency,  1177 

Funding  existing  debts,  1176 

In  general,  1175 
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MUNICIPAL  OOIIPOKATIONS,  cont'd. 
Limitation  of  indebtedness,  cont'd. 
What  constitutes  indebtedness,  cont'd. 
Liability  limited  lo  special  fund,  1176 
Options,  1176 

Where  provision  made  for  payment,  1176 
Where  contract  valid  when  made,  1171 
Lowest  bidder,  see  infra,  Bids. 
Mandatory  powers  or  duties,  1141 
Markets,  1148 
Meetings,  12 11 

Adjourned  meetings,  1212 
General  and  special  meetings,  1211 
In  general,  1211 
Notice  of  meetings,  1211 
Presumption  of  regularity,  1212 
Members  of  a  municipal  corporation,  1133 
Misuser,  1236 
Mobs,  1206 

Extinguishment  of  liability,  1207 
Inability  to  quell  riot,  1207 
Liability  lor  damages  done  by  mobs,  1206 
Notice  to  municipal  authorities,  1207 
Property  destroyed,  1208 
Size  and  character  of  mob,  1208 
Monopolies  and  trusts  : 
Grants  of  exclusive  privileges,  866 
Construction  of  grant,  867 
Exclusive  privileges  must  be  expressly 

conferred,  867 
Grant  as  contract,  868 
Knowledge  of  city's  power  chargeable 

to  grantee,  867 
Municipality's  authority  to  grant,  866 
Power  of  legislature  to  validate,  867 
Street  railways,  868 
Stiict  construction,  867 
Supplying  water  and  gas,  868 
Unauthorized  grant  void,  867 
Under  police  power,  867 
Validity  of  grant,  866 
Mortgage,  1189 

Municipal  charters,  see  infra.  Charters. 
Municipal  property,  see  infra.  Property. 
Municipal  torts,  see  infra.  Torts. 
Name,  1143 

Change  of  name,  1143 

Contracts,  1161 

Powers  to  have  name,  1143 
Negligence,  1209 
Negotiable  paper,  1144 
Nonuser,  1236 

Notice  of  injury,  see  infra,  Presentation  of 
Claims,  Notice  ok  Injury  and  Intent  to 
Sue. 

Nuisances,  1209 

Officers,  1 145)  I2I° 

Contracts  with  officials,  see  infra.  Con- 
tracts. 

Delegation  of  governmental  and  discre- 
tionary functions,  1217 

Delegation  of  ministerial  or  administra- 
tive functions,  1218 

Delegation  of  powers,  1217 

Estoppel,  1183 

How  committee  must  act,  1218 
In  general,  1216 
Legislative  control  over,  1223 
May  appoint  committees  and  agents,  1216 
Must  act  within  scope  of  powers,  1217 
Torts  of  officers,  agents,  employees,  and  serv- 
ants, 1 1 99 

Acts  done  colore  officii,  1201 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Officers,  i  ont'd, 

Torts  of  officers,  agents,  employees  and  serv- 
ants, cont'd. 
Acts  done  in  course  of  employment,  1200 
Acts  done  within  scope  of  authority, 
1200 

Acts  of  state  or  public  officers  or  agents, 
1202 

Acts  outside  scope  of  authority,  1200 
Contractors,  1200 
In  general,  1 199 

Lawful  acts  done  in  unlawful  or  negli- 
gent manner,  1200 
Liability  by  ratification,  1202 
Ultra  vires  acts,  1201 
Unlawful  and  unauthorized  acts.  1201 
Ordinances,  1145 

Consolidation  and  merger,  1225 
Enforcing  void  ordinances,  1195 
Failure  to  pass  or  enforce  ordinances,  1198 
Organization,    see    infra.     Creation  AND 

Organization. 
Parol  contracts,  1161 
Permission  of  officers,  1145 
Permissive  powers  or  duties,  1141 
Pest  houses,  1147 
Police,  1204 
Police  power,  1147 
Population,  1132 

Powers  and  duties  of  municipal  corporations, 

ii39 

Absolute  authority  within  scope  of  powers, 

1139 
Amotion,  1145 
Arbitration,  1146 
Bounties,  1146 
By-laws,  1145 
Celebrations,  1145 
Change  of  name,  1143 
Compromise,  1146 
Construction  of  powers,  1140 
Customs,  1140 

Delegated  governmental  powers,  1139 
Discretionary,  1141 

Divestiture   of    governmental  function, 

1 142 
Donations,  1146 

Effect  of  failure  to  execute  power  in  man- 
ner prescribed,  1142 
Eminent  domain,  1148 
Entertainments,  1145 
Exclusive  privileges,  1146 
Exercise  of  powers,  1142 
Express  powers,  1139 
Fire  department,  1147 
Franchises,  1146 
Gifts,  1 146 

Grant  of  franchises,  monopolies,  exclusive 

privileges,  1146 
Hospitals,  1147 
Illumination,  1147 
Implied  powers,  1139 
In  general,  1139 
Mandatory,  1141 
Markets,  1148 
Monopolies,  1146 

Municipal  and  extra-municipal  powers, 

1142 
Name,  1143 
Officeis,  1145 
Ordinances,  ri45 
Permissive,  1141 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Powers  and  duties  of  municipal  corporations,  con. 
Pest  houses,  1147 
Police  power,  1147 

Power  to  contract,  see  infra.  Contracts. 
Power  to  sue  and  be  sued,  1145 
Prescription,  1140 

Presumed  knowledge  of  powers,  1142 
Seal,  1 143 

Streets  and  silewalks,  1148 
Strict  construction,  1140 
Taxation,  1148 

Territorial  limits  of  municipal  powers, 
1 148 

Two  classes  of  powers  and  rights,  1139 
Usages  and  customs,  1140 
Water  supply,  1147 

Whether  powers  or  duties  mandatory,  per- 
missivse,  or  discretionary,  1141 
Precincts,  1155 
Prescription,  1135 

Powers  by  prescription,  1140 
Presentation  of  claims,  notice  of  injury  and  in- 
tent to  sue,  1 23 1 
Amount  of  claim,  1233 
Auditing  claims,  1233 

Claims  payable  out  of  particular  fund, 
1235 

Disallowance  of  claims,  1233 
In  general,  1231 
Notice  of  injury,  1234 

In  general,  1234 

When  notice  excused,  1234 
Notice  of  intent  to  sue.  1234 
Presentation  of  claims,  1231 
To  whom  presentation  made,  1233 
Waiver  of  requirements,  1235 
Presumption : 

Knowledge  of  powers,  1142 

Presumption  of  knowledge  of  limitation 

on  municipal  powers,  1183 
Presumption  of  regularity  of  disposition 

of  property,  1189 
Prisons,  1195 

Liability    as    to    condition   of   jails  or 

prisons,  1195 
Private  corporations : 
Aid  to  private  corporations,  see  Municipal 

Aid. 

Private    corporations    distinguished  from, 
1131 

Subscription  to  slock  in  private  corpora- 
tion, 1144 
Property,  1184,  1190 

Acquisition  of  property,  see  infra,  Acquisi- 
tion of  Property. 

Consolidation  and  merger,  1225 

Control,  1187 

Disposition,  see  infra.  Disposition  of 
Property. 

Diversion  of  property  to  private  uses,  1188 
In  general,  1184 

Legislative  control  of  municipal  property, 

1220 
In  general,  1220 

Inviolability  of  state's  grant,  1221 
Property  held  in  right  of  private  owner- 
ship, 1220 

Liability  of  municipal  property  for  indi- 
vidual debts,  1190 

Liability  of  property  of  inhabitants  for 
municipal  debts,  1190 

Liability  to  execution,  garnishment,  etc., 
1 189 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Property,  cont'd. 

Ownership,  1187 

Separation  and  division,  1225 
Quasi-municipal  corporations  : 

Municipal  corporations  distinguished  from 
quasi-municipal  corporations,  1130 
Quorum,  1212 

In  general,  1212 

Majority  of  quorum,  1213 
Railroads  : 

Aid  to  railroads,  see  Municipal  Aid. 
Ratification  (see  infra,  Contracts): 

Torts,  1202 

Real  property,  see  iufra,  Acquisition  of 

Property. 
Repeal  of  charter,  1139 
Reputation : 

How  corporate  existence  shown,  1136 
Riots,  see  infra,  Mobs. 
Scope  of  article,  1130 
Seal,  1 143 

Contracts,  1161 
Servants,  see  infra.  Officers. 
Sidewalks,  1148 

Special  legislation,  see  infra,  LEGISLATVE 
Control  of  Municipal  Corporations. 

Statutes,  see  infra,  ANNEXATION  OF  Terri- 
tory; Charter;  Creation  and  Organiza- 
tion; Legislative  Control  of  Municipal 
Corporations. 

Stock : 

Subscription  to  stock  in  private  corpora- 
tion, 1144 
Streets,  1148 

Lighting  streets,  1147 
Strict  construction  of  powers,  1140 
Suretyship,  1160 
Taxation,  1148 

Territorial  limits  and  subdivisions,  1148 

Annexation  of  territory,  see  infra,  ANNEX- 
ATION of  Territory. 

Change  of  boundaries,  see  infra,  CHANGE  OF 
Boundaries. 

Districts,  1155 

Essential  requisites  as  to   territory  and 

population,  1132 
Extension  of  limits,  see  infra.  Annexation 

of  Territory. 
In  general,  1148 

Legislative  control,  see  infra.  Legislative 

Control  of  Municipal  Corporations. 
Local  subdivisions,  1155 
Nature  of  territory  included,  1149 
Power  to  fix  boundaries,  1149 
Precincts,  1155 

Reduction  of  boundaries,  1155 
Territorial  limits  of  municipal  powers, 
1 148 

Two. cities  in  same  territory,  1150 
Wards,  1155 
Water  boundaries,  1149 
Torts,  1191,  1198,  1205 
Acts  of  state  or  public  officers  or  agents,  1202 

Fire  department,  1205 

Firemen.  1205 

In  general,  1203 

Officers  acting  under  authority  of  state, 

1203 

Officers  appointed  by  city  authorities  or 

elected  therein,  1203 
Officers  not  subject  to  municipal  control, 

1203 
Police,  1204 
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MUNICIPAL.  CORPORATIONS,  cont'd. 
Torts,  cont'd. 

Distinction  between    public  and  private 

functions,  ugi 
Doctrine  that  liability  dependent  entirely 

on  statute,  1191 
Doctrine  that  municipal  corporation  liable 

as  individual,  1191 
Execution  of  public  work,  1199 
In  general,  1191 

Legislative  and  discretionary  functions,  1197 

Failure  to  pass  or  enforce  ordinance, 
1198 

In  general,  1197 
Liability  for  damages  done  by  Mobs  (see 

infra.  Mobs): 
Liability  for  mere  nonfeasance,  1206 
Liability   of   municipal   corporations  as 

owners  of  property,  1205 
Ministerial  duties  and  functons,  1198 
Officers,  agents,  employees,  and  servants,  1199 

Acts  done  colore  offiici,  1201 

Acts  done  in  course  of  employment,  1200 

Acts  done  within  scope  of  authority, 
1200 

Acts  of  state  or  public  officers  or  agents, 
1202 

Acts  outside  scope  of  authority,  1200 
Contractors,  1200 
In  general,  1199 

Lawful  acts  done  in  unlawful  or  negli- 
gent manner,  1200 
Liability  by  ratification,  1202 
Ultra  vires  acts,  1201 
Unlawful  and  unauthorized  acts,  1201 
Plan  of  public  work,  1199 
Private,  local,  or  corporate  functions  and 
duties,  1 1 96 
In  general,  1196 

Questions  of  pecuniary  profit,  1197 
Supplying  water  or  light,  1197 
Proper  exercise  of  lawful  power,  1192 
Public  or  governmental  functions  or  duties, 
1193 

Construction  of  rule  of  exemption,  1196 
Duties  voluntarily  undertaken,  1196 
Enforcement  of  laws,  1195 
Enforcing  void  ordinances,  1195 
Exerrcise  of  police  power,  1194 
In  general,  1193 
Jails,  1195 

Mandatory  or  voluntary  undertaking, 

1 194 
Prisons,  1195 
Private  injury,  1195 
Public  duty,  1195 

Removal  of  ashes  and  garbage,  1194 
Where   valuable  privileges  conferred, 
1 196 

Statutory  exemp  ions  from  liability,  1192 
To  what  contracts  applicable,  1166 
Trusts  and  Trustees : 

Trustees,  see  infra.  Governing  Bodies. 

Power  to  take  as  proceeds,  1186 

Property  held  in  trust  for  the  public,  1188 
Ultra  vires  (see  infra,  Contracts;  Illegal 
Contracts)  : 

Judicial  control,  1230 

Torts,  1201 
Unlawful  assemblage,  see  infra.  Mobs. 
Usages  and  customs,  1140 
Vested  rights,  1222 
Wards,  1155 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Water  supply,  1 147 
Wills,  1186 

Winding  up,  see  infra,  Dissolution. 

MUNICIPALITY,  1080 

MUNICIPAL  SECURITIES,  see  Municipal 
Aid. 

MURDER  AND  MANSLAUGHTER,  see 
Jurisprudence, 

NAMES : 

Mortgages,  see  Mortgages. 

NA  VAL,  see  Military  Law. 

NAVIGABLE  WATERS : 

Municipal  aid,  1085 

NA  VI G A  TION,  see  Masters  of  Vessels. 

"  NEAR:" 

Municipal  aid,  1100,  1101 

NEGLIGENCE,  1209 

Municipal  corporations,  1209 

NUISANCES,  1209 

Municipal  corporations,  1209 

ORDINANCES,   see    Municipal  Corpora- 
tions, 

ORDINAR  Y  CARE,  see  Master  and  Serv- 
ant. 

OWNER,  see  Mechanics'  Liens. 
PARDON,  see  Military  Law. 

PAROL.  EVIDENCE  : 

More  or  less,  881 

PASSENGERS  : 

Masters  of  vessels,  see  Masters  of  Vessels. 

PA  TENTS,  see  Mines  and  Mining  Claims. 

PA  YMENT,  see  Mechanics'  Liens;  Mort- 
gages. 

PA  YMENT  INTO  COURT,  see  Mechanics- 
Liens. 

PHOTOGRAPHS : 
Medical  jurisprudence : 

Wounds,  573 

PHYSICIANS  AND  SURGEONS,  see  Mas- 
ter and  Servant;  Medical  Jurisprudence. 

POISONING,  see  Medical  Jurisprudence. 

POLICE : 

Municipal  corporations,  1204 

POLICE  POWER  : 

Municipal  corporations,  1147 

POWER  OF  SALE : 

Mortgages,  930 

PREGNANCY : 
Medical  jurisprudence,  535 

Delivery,  536 
Duration,  536 
Signs,  535 

Susceptibility  to  impregnation,  535 

PRESCRIPTION  (see  Municipal  Corpora- 
tions): 

Mines  and  mining  claims,  773 
Municipal  corporations,  1135 
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PRESIDENT  : 
Military  law  : 

President  as  commander-in-chief,  632 

PRISONS  : 
Municipal  corporations,  1195 

Liability  as  to  condition  of  jails  or  prisons, 

"95 

PRIVATE  INTERNATIONAL  LAW,  see 
Mechanics'  Liens. 

PROXIMATE  AND  REMOTE  CAUSES 

(see  Master  and  Servant): 
Master  and  servant,  55,  61 

PUBLIC  LANDS  (see  Mines  and  Mining 
Claims): 
Mechanics'  liens,  301 

PUBLIC  OFFICERS: 
Military  law  : 

Capacity  of  persons  in  military  service  to 
hold  civil  office  or  employment,  661 
Misconduct,  801 

PUNISHMENT  : 

Mayhem,  250 

QUARRY,  see  Mines  and  Mining  Claims. 

QUESTION  OF  LAW  AND   FACT  (see 

Mechanics'  liens): 
Master  and  servant,  26.  32 

Sufficiency  of  grounds  for  discharge  ques- 
tion for  jury,  32 

Whether  servant  sought   other  employ- 
ment, 35 

QUITCLAIM  DEED: 

Mortgages,  1027 

QUORUM,  see  infra,  Quorum;  Municipal 
Corporations. 

RAILROADS  (see  Master  and  Servant; 
Municipal  Aid). 
Mechanics' liens,  289 

RAPE  (see  Medical  Jurisprudence): 
Merger,  606 

REASONABLE    CARE,   see   Master  and 
Servant. 

RECEIVERS : 

Mechanics'  liens,  297,  330 

RECORDING  ACTS  (see  Mechanics'  Liens; 
Mines  and  Mining  Claims): 
Mortgages : 
Priority,  1047 

REFORMATION    OF  INSTRUMENTS, 
see  Mistake. 

RELEASE  (see  Master  and  Servant;  Me- 
chanics' Liens;  Mortgages;  Municipal 
Aid): 
Mortgages,  1028 

RESCISSION,  see  Mistake. 

RES  JUDICATA  : 
Master  and  servant : 

Action  for  breach  of  contract  as  bar  to 
other  remedies,  39 
Merger,  600 

RESTRAINT  OF  TRADE,  see  Monopolies 
and  Trusts. 

RIOTS,  see  Municipal  Corporations. 


HALES,  see  Masters  of  Vessels;  Mistake; 
More  or  Less. 

SALVAGE: 

Masters  of  vessels,  210 

SATISFACTORY : 

Master  and  servant,  16 

SCHOOL  DISTRICTS: 
Municipal  aid : 

Railways,  1088 

SEAL,  see  Municipal  Corporations. 
SEAMEN,  see  Masters  of  Vessels. 

SELF-DEFENSE  : 

Mayhem,  250 

SENTENCE,  see  Military  Law. 
SERVANT,  see  Master  and  Servant. 

SET-OFF  : 

Master  and  servant,  22 

SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, see  Mechanics'  Liens. 

SHIPS  AND  SHIPPING,  see  Masters  of 

Vessels. 

SLITTING  : 

Mayhem,  247 

SPIRITUALISM  : 

Medical  jurisprudence,  570 

STATES  : 
Municipal  aid  : 
Constitutional  restrictions  upon  granting 
aid  by  state,  1092 

STOCKS  (see  Municipal  Aid): 
Municipal  corporations : 

Subscription  to  stock  in  private  corpora- 
tions, 1 144 

STREET  RAILWAYS: 

Mechanics'  liens,  290 

STREETS  AND  SIDEWALKS,  see  Me- 
chanics' Liens. 

SUBROGA  TION,  see  Mechanics'  Liens. 

SUBSCRIPTIONS,  see  Municipal  Aid. 

SUICIDE  : 

Insanity,  565 

SUNDAYS  (see  Mines  and  Mining  Claims): 
Master  and  servant,  19 

SUPERF03TATION  : 

Medical  jurisprudence,  538 

SURETYSHIP : 

Municipal  corporations,  1160 

TACKING,  see  Mortgages. 

TAXA  TION,  see  Municipal  Aid. 

TENDER  (see  Mortgages): 
Mechanics'  liens,  519,  527 

TERRITORIES : 
Municipal  Aid: 

Railways,  1088 

TESTA  MEN  TAR  Y  CAPACITY,  see  Medi- 
cal Jurisprudence. 

"THROUGH: " 

Municipal  aid,  1100 
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TORTS,  see  Merger;  Municipal  Corpora- 
tions, 

TOWAGE  : 

Masters  of  vessels,  210 

TRADE  SECRE  TS,  see  Master  and  Servant. 

TRESPASS  : 

Master  and  servant : 

Master's  liability  for  acts  <#  servant,  170 

TROVER  AND  CONVERSION  : 
Master  and  servant : 

Master's  liability  for  acts  of  servant,  171 

TRUSTS  AND  TRUSTEES  (.see  Monopolies 
and  Trusts): 
Mechanics'  liens,  329 

Cestui  que  (rust's  power  to  subject  prop- 
erty, 330 

Trustees'  power  to  subject  property  to 
lien,  329 
Municipal  corporations : 

Power  to  take  as  trustee,  1186 
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TURNTABLES : 

Master  and  servant,  61 

UNDUE  INFLUENCE  : 

Mortgages,  912 

USAGES  AND  CUSTOM  : 
Masters  of  vessels : 
Insurance,  214 

Pledge  of  owner's  credit,  221 

Supercargo,  215 
Military  law,  620 
Mines  and  mining  claims,  773 
Municipal  corporations,  1140 

USUR  Y,  see  Mortgages. 

VENDOR    AND  PURCHASER,  see  Me- 

chanics'  Liens;  More  or  Less. 
WAGES,  see  Master  and  Servant. 

WASTE  : 

Mines  and  mining  claims,  769,  770 
1  Volume  XX. 


< 


4 


\ 


i 


1 1 


